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Richaiumon'b  Adv'r  o.  German  Instr- 

ANCE  Co. 

iCowrt  of  Appeal*  of  Kentucku.    Fab.  SO,  1890.) 
Fna  IiiBnKA.ira>— CoRoiTioxg  ov  Pouor. 

1.  'Whan  a  policy  of  InanraiMe  proTldea  that 
the  company  will  maice  good  to  the  aaaured,  bla  eat- 
«cutora,  administrators,  and  assies,  all  loss  or 
damage  to  his  dwelling-house,  not  exceeding  the  in- 
terest of  the  assured  in  the  property,  caused  by  fire 
«r  ligbtniBR  between  certain  datea,  the  company 
canaot  avoid  u^meat  of  a  loss  under  the  policy 
on  the  gronnd  tliat  the  assured  died  before  the 
loss  oocnrred,  in  the  absence  of  a  provision  for  f  or- 
feitars  for  sooh  oause. 

2.  The  clause  in  the  policy  providing  for  for- 
feiture in  case  of  any  ohange  in  the  title,  use,  oo- 
copancy,  or  possession  of  the  property  cannot  be 
constmed  to  include  a  ohange  resulting  unavoid- 
ably from  the  death  of  the  a8sure^>ut  only  such 
chMige  as  might  be  caused  by  ^Baot  of  the  as- 
sured while  living.  Wf 

Appeal  from  circuit  court,  Garrard  county. 

"To  be  officially  reported." 

Action  by  the  administrator  of  tbe  estate 
o(  Joseph  Kichardaon,  deceased,  against  the 
German  Insurance  Company  of  Freeport, 
111.,  upon  a  policy  of  insurance.  There  was 
judgment  for  defendant,  and  plaintiff  ajH 
pealed. 

P.  B.  Thompson,  8r.,  and  H.  C.  Kauff- 
man,  for  appellant.    D.  8.  Clay,  for  appellee. 

Lewis,  C.  J.  This  is  an  appeal  from  a 
judgment  dismissing  an  action  instituted  by 
appellant,  administrator  of  the  estate  of  Jo- 
seph Richardson,  to  recover  of  appellee  value 
of  a  dwelling-house  and  furniture  destroyed 
by  fire,  which  was  insured  by  a  policy  issued 
to  decedent. 

As  all  other  conditions  necessary  to  recov- 
er appear,  from  allegations  of  the  petition,  to 
exist*  the  single  question  presented  is  wheth- 
er tbe  policy  became  void,  and  of  no  effect, 
upon  death  of  the  assured,  which  occurred 
before  destruction  of  the  property.  The  pol- 
icy, dated  March  17,  1883,  contains  the  fol- 
lowing: "The  German  Insurance  Company, 
by  this  policy  of  insurance,  in  considpration 
of  two  notes  for  $26.50,  do  infture  Joseph 
Kichardson  against  loss  or  damage  by  fire 

and  lightning,  to  the  amount  of  $ , 

on    •    •    ♦    dwelling-house  and  furniture. 

V.13S.W.D0.1— 1 


•  ♦  ♦  And  the  said  company  hereby  agree 
to  make  good  unto  the  said  assured,  his  exec- 
utors, administrators,  and  assigns,  all  such 
immediate  loss  or  damage,  not  exceeding  in 
amount  tbe  sum  insnred,  nor  the  interest  of 
the  assured  in  the  property,  nor  the  cash 
value  of  any  building  or  other  property  at 
the  time  of  loss,  as  shall  happen  by  Are  or 
lightning  to  the  property  above  specified,  from 
the  10th  day  of  March,  1888,  at  12  o'clock, 
noon,  to  the  10th  day  of  March,  1888,  at  12 
12  o'clock  noon,  except  such  portion  of  the 
above-mentioned  period  of  time  as  this  com- 
pany shall  hold  against  tbe  insured  any 
promissory  note  past  due  and  unpaid  in  whole 
or  part;  and  during  such  portion  of  time 
the  policy  shall  be  null  and  void,  and  so  con- 
tinue till  such  promissory  note  is  fully  paid." 
Following  provisions  in  regard  to  amount  of 
loss  and  damage  to  be  estimated,  and  right 
of  the  company  to  repair  or  rebnild  the  prop- 
erty destroyed,  and  others  having  no  appli- 
cation to  this  case,  is  this  clause  in  the  pol- 
icy: "If  there  is.  or  shall  be,  other  prior, 
concurrent,  or  subsequent  insurance,  wheth- 
er valid  or  not,  on  said  property,  or  on  any 
part  thereof,  without  the  company's  consent 
hereon;  or  if  said  building  *  •  *  nowis, 
or  shall  become,  vaciint  or  unoccupied;  or  if 
the  hazard  shall  be  increased  In  any  way;  or 
if  the  property,  or  any  part  thereof,  shall  be 
sold,  conveyed,  incumbered  by  mortgage  or 
otherwise,  or  any'change  takes  place  in  the 
title,  use,  occupiition,  ur  possession  thereof, 
whatever;  or  if  foreclosure  proceedings  shall 
be  commenced;  ur  if  the  interest  of  the  in- 
sured on  said  property,  or  any  part  thereof, 
now  is,  or  shall  become,  any  other  or  less 
than  a  perfect  legal  and  equitable  title  and 
ownership,  free  from  any  lien  whatever  ex- 
cept as  stated  in  writing  hereon;  or  if  the 
building  or  buildings  stand  on  leased  land, 
of  which  the  assured  has  not  a  perfect  title; 
or  if  this  policy  sliall  be  assigned  without 
written  consent  hereon, — tlien  and  in  every 
such  case  this  policy  shall  be  void. "  The  right 
was  in  terms  given  to  tbe  insurance  com- 
pany to  terminate  the  policy  at  any  time  by 
giving  notice  to  that  effect,  and  refunding 
unearned  premium,  and  also  to  the  insured. 
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to  be,  however,  exeieised  only  after  fall  pay- 
ment of  premium. 

According  to  the  only  meaning  we  think 
the  language  used  fairly  capable  of,  the  prop- 
erty was  insured  for  a  specified  period  of 
time,  which  could,  after  the  premium  bad 
been  fully  paid,  be  adjudged  by  the  company 
only  upon  notice  and  refunding  the  unearned 
part  of  the  premium ;  and  it  agreed  to  make 
good  unto,  not  merely  the  insured  himself, 
but  his  executors,  administrators,  and  as- 
signs, the  immediate  loss  or  damage  thnt 
might  happen  by  fire  or  lightning  to  the 
property  at  any  time  during  that  period, 
whether  before  or  after  his  death.  And, 
therefore,  to  treat  that  event  as  ipso  facto  a 
termination  of  the  policy,  and  liability  under 
it,  would  be  contrary  to  the  express  terms  of 
it,  render  the  stipulation  for  payment  to  the 
personal  representative  of  the  insured  super- 
fluous, and  allow  the  company  to  retain  the 
fuU  consideration  paid,  while  being  held  to 
only  part  performance  of  its  agreement.  It 
is  true,  as  argued,  the  property  might  have 
been  destroyed  before,  though  the  loss  not 
made  good  until  after,  bis  death;  but  the  stip- 
ulation of  the  company  to  pay  his  personal 
representative  was  not  necessary  to  meet 
such  contingency,  because  the  amount  due 
could  have  in  that  case  been  collected  with- 
out. On  the  other  hand,  it  is  both  rational 
and  provident  for  a  person  obtaining  a  policy 
of  fire  insurance  to  have  provision  in  it 
against  destruction  of  the  property  after  his 
death;  and  in  such  case  the  stipulation  men- 
tioned becomes  applicitble  and  necessary.  It 
seems  to  us  the  force  and  effect  of  language 
so  comprehensive  and  clear  should  nut  be 
neutralized,  or  to  any  extent  impaired,  by  a 
subsequent  forfeiting  clause  of  a  policy  of  in- 
surance, unless  the  words  used  for  that  pur- 
pose be  so  definite,  explicit,  and  free  from 
ambiguity  as  to  leave  no  other  reasonable  al- 
ternative; for,  while  forfeitures  are  not  fa- 
vored by  the  law,  and  provisions  in  a  con- 
tract therefor  are  alwa^  to  be  strictly  con- 
strued, the  terms  of  a  policy  of  insurance,  as 
said  in  Insurance  Co.  v.  Jackson,  16  B.  Mon. 
242,  should  be  liberally  construed  for  the  ben- 
efit of  the  insured,  and  so  as  to  effectuate,  as 
far  as  may  reasonably  be  done,  the  indemnity 
he  justly  expected.  It  is  evident  the  clause 
referred  to  was  prepared  with  care,  and  a 
purpose  to  guard  every  supposed  right  and 
interest  of  the  company;  yet,  of  the  seven 
distinct  causes  for  forfeiting  the  policy  therein 
enumerated,  not  one  of  them,  in  express  terms 
or  by  fair  implication,  relates  to  or  includes 
the  death  of  the  insured,  nor  is  it  anywhere 
mentioned  as  a  condition  or  cause  for  forfeit- 
ing or  terminating  the  policy.  The  only 
part  of  the  clause  which  can  be  construed  to 
have  any  relation  at  all  is  expressed  as  fol- 
lows: "Or  any  change  takes  place  in  the  title, 
use,  occupation,  or  possession  thereof,  what- 
soever;" and  that,  we  think,  does  nut  neces- 
sarily or  properly  refer  to  a  change  unavoid- 
ably resulting  from  his  death,  but  rather  to 
such  as  might  l»e  caused  or  suffered  by  act  of 


the  insured  while  living,  which  is  the  case 
in  each  one  of  the  other  causes  or  conditions 
set  forth  in  the  forfeit  clause,  as  well  those 
which  precede  as  those  following  the  one 
quoted.  But,  be  that  as  it  may,  each  condi- 
tion of  forfeiture  mentioned  may,  without 
destroying  or  lessening  its  proper  meaning 
or  effect,  be  reconciled  with  acontinnation  of 
the  policy  after  such  death  to  the  end  of  the 
period ;  and  it  therefore  should  be  done,  rath- 
er than  defeat  what  was  elsewhere  in  the 
policy  clearly  provided  for.  We  have  been 
referred  to  the  cases  of  Sherwood  v.  Insurance 
Co.,  29  Amer.  Rep.  180,  and  Wyman  v.  Wy- 
man,  26  N.  Y.  253.  The  first  one  has  no 
application  to  this  case,  because  there  a 
cliange  "by  operation  of  law"  was  in  terms 
made  a  cause  of  forfeiture.  The  latter  in- 
volves practically  the  same  question  as  this 
case,  and  the  conclusion  arrived  at  is  different 
from  what  we  think  is  the  proper  one;  for, 
according  to  rules  of  construction  frequently 
approved  by  this  court,  a  forfeiting  clause  in 
a  contract  should  never  defeat  a  right  pre- 
viously agreed  upon,  and  provided  for,  un- 
less the  language  used,  strictly  interpreted, 
require  it.  We  think  a  cause  of  action  is 
stated  in  the  petition;  and  the  judgment 
must  be  reversed,  and  cause  remanded,  with 
directions  to  overrule  the  general  demurrer, 
and  further  proceedings  coosiatent  with  this 
opinion. 


Faris  v.  Gonts  et  al. 
{Court  (if  Ajifttls  of  KenUitky.    Feb.  16, 1800.) 

DiVOROB— DtTJBION  OF  FbOPIBTT— RiOHTS  0» 

Crbditors. 
In  an  action  for  divorce,  where,  In  view  of 
the  separation,  the  husband  and  wife  bad  in  writ- 
ing agreed  upon  the  division  of  the  property,  judg- 
ment was  rendered  accordingly,  investing  the 
wife  with  the  right  and  title  to  certain  lands. 
Held,  that  the  iuagment  invested  the  wife  with 
the  fee  of  the  land,  and  it  oould  not  be  subjected 
to  the  payment  of  a  debt  of  the  husband  contract- 
ed subsequent  to  the  rendition  of  the  j  udgtneot. 

Appeal  from  court  of  oommon  pleas.  Lau- 
rel county. 

"Not  to  be  officially  reported." 

Sioell  &  Smith,  for  appellant.  W.  R. 
Ramsey,  for  appellee. 

Prtob,  J.  An  action  was  instituted  in 
the  Laurel  circuit  court  by  R.  D.  Goins  against 
his  wife,  Elizabeth  Goins,  for  a  divorce,  and 
a  judgment  rendered  sundering  the  marital 
relation,  and  determining  the  right  and  title 
of  the  property  that  would  thereafter  belong 
to  each.  The  two,  in  view  of  the  separation, 
had  by  a  written  agreement  that  was  made 
the  basis  of  the  judgment  designated  the 
property  that  was  to  belong  to  each.  In  pur- 
suance of  this  written  agreement  the  chan- 
cellor adjudged  that  the  wife  was  invested 
with  the  right  and  title  to  certain  land,  de- 
scribing it,  and  the  husband  to  certain  prop- 
erty. After  this  judgment  the  husband  who 
had  been  divorced  became  indebted  to  the 
appellant,  and  the  latter,  by  proper  proceed- 
ings, attempted  to  subject  this  land  that  bad 
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been  adjudfjed  to  Ihe  wife  to  the  payment  of 
the  debt.  The  appellee,  the  wife,  ascertain- 
ing this  fact,  attempted,  by  a  proceeding,  to 
have  the  judgment  in  the  divorce  case  by 
which  she  was  given  the  land  pei-fected  by 
asking  that  a  deed  be  executed  in  pursuance 
of  the  judgment.  This  the  appellant  resist- 
ed on  the  ground  that  the  chancellor,  under 
the  statute  in  regard  to  divorce,  cannot  divest 
either  the  husband  or  wife  of  the  title  to  real 
estate,  but  can  only  apply  the  use  thereof  for 
the  wife,  etc.  It  is  therefore  insisted  that 
this  was  only  alimony,  and  the  chancellor 
could  not  divest  the  husband  of  title,  but  only 
of  the  use  of  the  land  during  the  life  of  the 
wife.  This  might  be  true  if  there  had  been 
no  written  agreement  between  the  husband 
and  wife,  on  the  eve  of  separation,  as  to  how 
the  propeity  should  be  held.  The  written 
agreement  is  not  before  us,  but,  in  pursu- 
ance of  that  agreement,  the  chancellor  by  liis 
judgment  has  invested  the  wife  with  the 
title;  and  having  jurisdiction  of  the  subject- 
matter,  and  the  parties  the  right  to  make 
such  an  agreemenf,  it  is  apparent  that  the  ap- 
pellee was  invested  with  tlie  fee.  The  ap- 
pellant was  not  then  a  creditor,  and  has  no 
cause  to  complain ;  and  the  husband'  says  that 
such  was  the  agreement,  and  if  he  had  con- 
tended otherwise  the  result  would  have  been 
the  same,  as  the  judgment  fixes  the  rights  of 
these  parties.  The  wife  being  entitled  to  the 
land,  the  creditor  of  the  husband  cannot  sub- 
ject it.    Judgment  affirmed. 


BOSENFBLD  V.  ClOLSSMITH. 
{Court  of  Appeals  of  KentuOsv.    Feb.  20, 1890.) 

AFP&UA  nOM  IlTFSIUOB  COUBTS— JUDOIOSNT. 

In  an  action  on  a  promissory  note,  defend- 
ant pleaded  an  illegal  agreement  between  the  par- 
ties to  the  note,  tainting  it  with  fraud.  A  jury 
being  waived,  the  court  found  for  defendant,  and 
dismissed  the  petition.  On  appeal  it  appeared 
that  the  only  witnesses  as  to  the  existence  of  the 
allied  agreement  were  the  plaintiff  and  defend- 
ant. The  testimony  of  defendant  failed  to  show 
any  snch  agreement  as  he  had  alleged.  Held,  that 
it  was  witain  the  province  of  the  court  in  such 
case  to  direct  a  judgment  for  the  plaintiff,  and  to 
refuse  to  remand  the  case  for  a  new  trial. 

Appeal  from  law  and  equity  court  of  Louis- 
ville. 

"Not  to  be  officially  reported." 

Petition  for  rehearing.  For  former  opin- 
ion, sec  12  S.  W.  Rep.  928. 

Willson  <fe  Thum  and  G.  H.  Wald,  for  ap- 
pellant. Brovm,  Humphrey  A  Davie,  for 
appellee. 

Holt,  J.  This  is  a  common-law  action. 
By  consent,  a  trial  by  jury  was  waived,  and 
the  law  and  facts  submitted  to  the  court.  It 
found  for  the  defendant,  who  is  the  appellee, 
and  dismissed  the  petition.  This  appeal  was 
taken  after  a  motion  for  a  new  trial  had  been 
overruled.  This  court  by  its  opinion  re- 
versed the  judgment,  and  directed  the  lower 
court  to  render  one  for  the  appellant  for  his 
debt.    It  is  now  urged  that  the  province  of 


the  jury  baa  been  invaded,  and  that  the  ( 
should  have  been  remanded  for  a  new  trial. 
The  only  witnesses  whose  testimony  relates 
to  the  existence  or  non-existence  of  any  ille- 
gal agreement  or  understanding  between  the 
parlies  to  the  notes  in  contest,  tainting  them, 
are  the  parties  to  the  suit.  The  appellant 
testifies  that  there  was  none.  He  gives  his 
version  of  what  occurred  and  was  said  be- 
tween them,  and  it  neg»tives  the  existence 
of  any  such  agreement  or  arrangement.  The 
testimony  of  the  appellee,  and  which  it  is  to 
be  presumed  Wiis  as  strong  as  the  facts  would 
admit,  fails  to  show  any,  and  does  not  sup- 
port the  averments  of  his  pleadings.  Tlie 
mere  fact  that  the  appellant  expected  the  ap- 
pellee to  pay  bis  entire  debt,  and  that  the 
latter  promised  to  do  so,  either  verbally  or  in 
writing,  does  not,  of  course,  vitiate  the  notes 
executed  to  the  appellant.  It  was  entirely 
proper,  and  especially  so  under  all  the  cir- 
cumstances, that  the  appellee  should  do  so. 
Now,  the  alleged  illegal  agreement,  if  made 
at  all,  was  made  by  the  immediate  parties. 
When  the  appellee  testifies,  and  tells  what 
did  occur,  no  such  agreement  is  to  any  de- 
gree shown.  This  being  so,  why  should  the 
case  be  returned  for  a  new  trial?  This 
court's  history  shows  that  it  has  always  been 
mindful  of  the  right  of  a  litigant  to  a  jury  in 
a  proper  case.  It  must  pass  upon  the  facts 
in  what  is  properly  a  jury  case,  if  thero  be 
any  conflicting  testimony  whatever,  unless 
the  parties  waive  such  a  mode  of  trial.  In 
such  a  case  the  court  has  no  power  to  find 
the  facts.  If  there  be  some  evidence  to  sus- 
tain the  cause  of  action  or  the  defense,  the 
case  must,  upon  a  reversal  by  this  court,  be 
returned  for  a  new  trial.  In  such  a  case  the 
court  must  give  way  to  the  jury  as  to  find- 
ing the  facts.  But  w^hen  the  party's  own 
evidence  shows  that  there  is  nothing  in  bis 
defense,  when  upon  his  own  statement  but 
one  result  can  follow,  why  should  not  this 
court  direct  what  judgment  shall  be  entered? 
Why  subject  the  parties  to  another  trial, 
which  must  result  in  the  same  judgment  the 
court  is  now  ready  to  order  entered?  Such 
a  course  is  unsupported  by  reason,  and  the 
petition  for  a  rehearing  or  a  modification  of 
the  opinion  is  refused. 


LoNQ  9.  LoTTisyiLLE  &  N.  R.  Co.  et  al. 

(Court  of  Appeals  uf  Kentucky.    Feb.  13, 1890.) 

Dbbds— CiONSTRncTioN— Ejkctmisht— Partiss. 

1.  The  city  of  Louisville  condemned  a  certain 
strip  of  land  for  railroad  and  sewer  purposes,  and, 
after  constructing  a  road-bed  along  this,  it  con- 
veyed to  the  li.  &  N.  R.  Co.  "Its  title  to  the  road- 
bed, bridges,  and  right  of  way"  along  the  entire 
route,  and  "all  the  land  belonging  to  the  city, "  be- 
tween certain  streets,  "for  depot  purposes."  The 
railroad  company  had  formerly  occupied  aright  of 
way  for  a  double  track  on  other  streets,  and  the 
city,  in  consideration  of  the  change  of  the  railway 
to  the  street  forming  the  line  oi  the  road  in  the 
conveyance,  agreed  to  furnish  the  company  a  road- 
bed. Held,  that  outside  the  part  conveyed  for  depot 
purposes  nothing  but  the  road-bed  was  conveyed. 

2.  In  an  action  of  ejectment,  plaintiff  oannot 
bring  in  parties  who  assert  no  olaua  against  him, 
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80  that  they,  by  flllnf;  cross-petitions,  may  in  the 
8am«  suit  recover  from  defendant  land  outside  of 
the  llBe  claimed  by  plaintiff. 

Appeal  from  Louisville  chancery  court. 

"To  be  officially  reported." 

Ejectment  by  the  Louisville  &  Xashville 
Bailroad  Company  against  Dennis  Lon^  and 
othera.  Judgment  for  plaintiff,  and  defend- 
ant  Long  appeals. 

O'Neal,  Jackson  &  Phelps,  for  appellant. 
Wm.  Lindsay,  Bai-nett,  Miller  &  Bamett, 
and  Thomas  A  John  Speed,  for  appellees. 

Pbtob,  iT.  The  Louisville.  Cincinnati  & 
Lexington  Bailroad  Company  originally  oc- 
cupied a  right  of  way  for  a  double  track  road 
on  Jefferson  street,  in  tlie  city  of  Louisville: 
and,  the  city  or  the  railroad  company  being 
desirous  of  changing  the  location  of  the  rail- 
way from  Jefferson  street  to  a  point  noith  of 
Main  street,  an  agreement  was  entered  into 
by  which  the  city  was  to  furnish  a  road-bed 
for  the  company  at  the  place  and  on  the  ground 
north  of  Main  street,  where  the  tracts  of  the 
Louisville  &  Nashville  Itailroad  Company 
now  runs,  it  being  the  successor  by  purchase 
of  all  the  rights  and  franchises  of  the  Louis- 
ville, Cincinnati  &  Lexington  Bailroad  Com- 
pany. In  order  to  effect  the  change  in  the  lo- 
cation of  the  road,  it  appears  that  the  city  of 
Louisville,  by  condemnation  and  purchase, 
obtained  the  fee-simple  title  to  110  feet  of 
ground  near  the  old  bed  of  Bear  Grass  creek, 
running  to  Brook  street,  and  below  that 
street,  where  the  depot  switches  and  turn- 
outs of  the  road  are  located. 

One  of  the  principal  questions  in  this  case, 
and  upon  which  the  right  of  recovery  by  the 
railroad  company  depends,  is,  did  the  city 
convey  or  donate  to  the  company  the  entire 
110  feet  of  land  as  a  way,  or  did  it  give  to  the 
railroad  company  a  road-bed  of  sulHcient 
width  on  which  to  construct  a  double  track, 
that  is,  a  way  similar  to  the  one  it  bad  given 
the  company  on  Jefferson  street,  from  which 
the  road-bed  bad  been  removed?  Its  road-bed 
was  constructed,  upon  which  a  double  track 
was  laid;  and  the  right  to  the  useof  this  road- 
bed, 60  feet  in  width,  by  the  company,  is  un- 
questioned. The  questions  arise  between 
Dennis  Long,  the  appellant,  and  the  railroad 
company ;  the  latter  filing  its  petition  in  equity 
in  which  it  is  alleged  that  the  defendant  Long 
was  about  to  erect  a  fence  on  the  side  of,  and 
within,  the  110  feet  of  ground,  so  as  to  affect 
the  enjoyment  of  the  easement,  and  the  proper 
operation  of  the  road,  by  the  company.  It 
appears  affirmatively  that  this  assertion  of 
right  by  the  appellant  does  not  affect  or  inter- 
fere with  the  road-bed  in  any  way,  or  with 
the  rights  of  the  appellee,  unless  the  company 
is  entitled  to  the  use  of  the  entire  ground. 
In  the  case  of  City  of  Louisville  v.  Hall 
and  others,  the  object  of  the  condemnation 
was  to  obtain  this  strip  of  land  for  railroad 
and  sewer  purposes,  the  record  in  that  case 
plainly  indicating  that  the  appellee  was  not  to 
occupy  over  60  feet  of  the  ground ;  and,  while 
this  cannot  affect  the  rights  of  the  company. 


if  a  conveyance  has  been  made  of  the  entire 
strip,  it  is  persuasive  as  to  what  was  con- 
templated by  the  parties.  When  the  fence 
was  constructed,  and  the  road-bed  completed, 
the  city  conveyed  to  the  railway  company 
"its  title  to  the  road-bed,  bridges,  and  right 
of  way  from  near  the  round-bouse  of  the 
Louisville,  Cincinnati  &  Lexington  Railway 
Company,  east  of  Soutball  street,  along  Poca- 
hontas street  and  the  old  bed  of  Bear  Grass 
creek,  to  Brook  street;  also,  all  the  land  be- 
longing to  tbe  city  between  Brook  street  and 
Second  street,  and  the  south  line  of  tbe  wharf, 
and  the  north  line  of  Water  street,  to  be  used 
for  depot  purposes,"  etc.  When  tbe  route 
reaches  Brook  street,  between  that  and  Second 
all  the  land  of  the  city  is  conveyed  for  depot 
purposes,  but  east  of  that  the  right  of  way  is 
given  over  the  110  feet,  so  as  to  operate  a 
double  track  railroad.  The  double  track  is 
laid, — is  now  being  operated;  and  from  the 
facts  of  the  record  it  is  manifest  that  the  city 
intended  to  part  with  60  feet  of  the  strip  for 
railroad  purposes  until  it  reached  Brook  and 
Second,  when  all  the  land  was  given.  There 
is  no  reason  for  this  court  to  imply  a  purpose 
on  the  part  of  the  city  to  give  to  the  company 
more  of  this  ground,  or  to  so  construe  the 
conveyance,  and  particularly  when  tbe  city, 
in  parting  with  all  of  its  title  to  the  land  be- 
tween Brook  and  Second  streets,  has  said  so 
in  express  terms;  and,  as  to  this  strip  of  land, 
the  title  to  the  road-bed,  with  the  right  of 
way,  is  passed,  and  nothing  more.  It  was 
condemned  for  city  purposes,  and  these  pur- 
poses were  to  furnish  the  railway  company 
with  its  road-bed  and  sewers  for  drainage; 
and  there  appears  no  fact  upon  which  to  con- 
clude that  the  intention  of  the  city  was  to 
give  all  of  its  purchase  by  condemnation  to 
the  railroad  company.  It  occupies,  or  has 
been  given,  more  ground  than  it  occupied  on 
Jefferson  street,  for  the  reason,  as  the  record 
shows  in  the  case  of  City  v.  Hall,  that  such 
was  the  purpose  of  the  city  when  the  con- 
demnation proceedings  were  had.  The  city 
of  Louisville  is  not  a  party  to  this  proceeding, 
and,  the  title  to  the  land  upon  which  appellee 
runs  its  road  outside  of  the  road-bed  (60  feet) 
being  in  the  city,  as  between  it  and  the  rail- 
road company,  the  title  is  in  the  city,  and  not 
in  the  appellee;  and  therefore  this  action  can- 
not be  maintained. 

During  tbe  progress  of  the  trial,  the  heirs 
of  Hampton  were  made  parties  defendant; 
and  by  an  answer  and  cross-petition  they  as- 
sert a  claim  against  the  appellant  Long,  and 
seek  to  recover  land  not  involved  in  this  con- 
troversy. Their  right  to  maintain  the  cross- 
action  is  based  on  the  idea  that  this  litigation 
involves  the  settlement  of,  or  location  of,  the 
boundary  line  that,  when  established,  deter- 
mines the  rights  of  these  parties.  As  to 
where  the  thread  of  Bear  Grass  creek  ran 
many  years  anterior  to  this  litigation  was  an 
issue  presented  by  tbe  pleadings  and  the  proof, 
and  as  to  its  exact  location  the  witnesses  dif- 
fer widely;  and  a  decision  either  way,  upon 
the  issue  of  fact,  by  the  court  below,  would 


Ky.) 


C0MM0X\7EALTH  t>.  MINOR. 


have  to  be  approved  by  this  court.  This  ac- 
tion is  in  fact  an  equitable  ejectment.  Tliere 
was  no  motion  to  transfer  the  case  to  the 
common  law  court;  and,  with  title  in  the 
plaintiff,  the  defendant  could  not  complain 
that  he  was  deprived  of  a  trial  by  jury.  The 
record  presents  this  state  of  cast^:  The  plain- 
tiff, the  appellee,  is  cluiuiing  in  ejectment  the 
land  in  possession  of  or  a  part,  at  least,  of  the 
defendant,  appellant.  The  plaintifT  brings 
other  parties  as  defendants  into  the  case,  who 
file  a  cross-petition  against  their  co-defendant 
Long,  claiming  other  land  than  that  involved 
in  the  original  action.  Hampton's  heirs  con- 
cede that  the  plaintiff  owns  the  land  it  claims 
to  recover  of  the  defendant,  and  that  its  (the 
railroad's)  north  line  is  the  center  line  ot 
Bear  Grass;  but  the  cross-plHintifTs  say  they 
own  a  strip  of  land  lying  between  plainlid's 
north  line  and  defendants'  south  line,  and 
that  defendant  Long  is  about  to  inclose  that 
also.  Tliere  was  an  objection  to  the  tiling  of 
this  cross-petition,  and  a  motion  to  strike  out 
BO  much  of  the  pleading  as  made  it  a  cross- 
petition;  and  the  objection  was  overruled, 
and  two  recoveries  permitted, — one  by  the 
original  plaintiff,  and  the  otlier  by  the  cross- 
plaintiffs.  If  Hampton's  heirs  owned  no  part 
of  the  land  in  dispute  between  the  parties  to 
the  original  action,  they  were  not  necessary 
parties;  and,  if  owning  the  land  sought  to  be 
recovered  by  the  plaintiff,  there  is  still  less 
reason  for  malting  them  parties,  because  tliey 
could  not  be  used  by  the  plaintiff  for  the  pur- 
(lose  of  divesting  the  defendant  of  his  posses- 
sion, or  asserting  their  title,  in  any  such  man- 
ner. The  plaintiff  must  recover  on  the 
strength  of  his  own  title;  and,  while  an  out- 
standing title  might  be  relied  on  by  the  de- 
fendant to  defeat  the  plaintiff,  the  plaintiff 
cannot  bring  into  liis  action  a  party  who  has 
a  better  title  than  either,  or  a  defendant  who 
has  title  to  some  other  land,  not  in  contro- 
versy in  the  original  action,  but  in  the  defend- 
ant's possession,  so  as  to  permit  him  by  cross- 
petition  to  recover  this  land  also  of  the  de- 
fendant. Here  is  a  question  of  doubtful 
boundary,  with  conflicting  testimony  as  to 
the  real  line.  This  fact  does  not  give  the 
chancellor  jurisdiction  todetermine  the  ques- 
tion by  bringing  all  parties  before  the  court 
who  may  have  an  interest  in  establishing  the 
line.  Tlie  owners  of  the  land  claimed  to  a 
different  boundary ;  and,  if  such  a  stxte  of  f  iic ts 
gives  the  chancellor  jurisdiction  to  settle  the 
true  line,  there  was  never  any  use  for  the  ac- 
tion of  ejectment.  A  case  might  arise  where 
a  multiplicity  of  suits  would  be  prevented  by 
the  exercise  of  such  a  jurisdiction;  but  where 
the  remedy  at  law  is  adequate,  as  it  is  in  this 
case,  there  can  be  no  reason  for  permitting 
several  recoveries  in  ejectment  by  plaintiffs 
and  cross-plaintiffs  against  a  common  defend- 
ant. The  case  of  Fraley  v.  Peters,  reported  in 
12  Buab,  469.  relied  on  by  counsel,  sustains 
this  view  of  the  question.  If  the  plaintiff 
could  not  settle  a  question  of  bouudary  as  to 
one  because  others  were  interested,  then  the 
cbaacellor  might  assume  Jurisdiction,  for  the 


reason  that  the  right  of  the  plaintiff  could 
not  be  establislied  in  any  other  way,  and  thus 
prevent  a  multiplicity  of  suits.  The  facta 
here  present  no  such  case,  and,  with  the 
remedy  ample  and  complete  at  law,  the  cross- 
plaintiffs  have  no  right  to  recover  that  which 
was  not  the  subject  of  the  action,  although 
the  testimony  as  to  possession,  title,  and 
boundary  are  identical  in  both  the  original 
and  cross  action.  The  original  and  cross  ac- 
tions against  Long  should  be  dismissed, — the 
cross-action  without  prejudice;  and  thecause 
is  remanded  for  that  purpose. 


Commonwealth  v.  Minob  et  al. 
(Court  cf  AppealB  cf  Kentucky.    Feb.  IB,  1890.) 

OrJUlTD  JVHieS — BVIDBJIOB — RbVIBW— WlTSBS*— 

FaiaoNEK  n<  Pekitbmtiabt. 

1.  Crlm.  Code  Ky.  tit.  6,  c.  1,  {  107,  providing 
that  the  grand  jury  can  receive  none  but  legal  ev- 
idence, and  are  not  bound  to  hear  evidence  for  the 
defendant,  but  that  it  is  their  duty  to  weigh  all  ov- 
idenoe  before  them,  and,  if  they  believe  other  ev- 
idence within  their  reaoh  will  explain  awayttie 
charge,  shall  order  such  evidence  produced,  is  di- 
rectory merely,  and  does  not  confer  upon  the  trial 
oourt  the  power  to  review  the  action  of  the  grand 
jary  in  respect  to  the  evidence  received  by  them. 

2.  Oen.  St.  Ky.  o.  29,  art.  8,  relates  to  the 
crimes  of  "Perjury  and  False  Swearing."  Sec- 
tions 3  to  7,  inclusive,  relate  to  speciSc  kinds  of  falsa 
swearing.  Section  8  provides  that  "If  any  person 
be  convicted  of  either  of  the  offenses  described  la 
the  five  preceding  sections"  he  shall  ever  after- 
wards be  disqualified  from  being  a  witness  in  any 
case.  No  other  provisions  are  contained  in  the 
statutes  disqualifying  witnesses.  Held,  that  one 
convicted  of  manslaughter  is  not  disqualified. 

3.  The  provisions  of  Civil  Code  Ky.  §  606,  subd.  8, 
that  no  prisoner  in  the  penitentiary  of  the  state  or 
any  other  country  shall  testify,  do  not  apply  to  the 
procedure  in  criminal  actions,  but  are  limited  to 
dvU  causes. 

Appeal  from  circuit  court,  Owen  county. 

"To  be  officially  reported." 

Indictment  against  Y.  H.  Minor  and  others 
for  arson.  On  motion  of  defendants,  the  in- 
dictment was  set  aside,  and  the  common- 
wealth appealed. 

Gen.  St.  Ky.  c.  29,  art.  8,  relates  to  the 
crimes  of  "Perjury  and  False  Swearing." 
Sections  3  to  7,  inclusive,  relate  to  specific 
kinds  of  false  swearing.  Section  8  provides 
that  "if  any  person  be  convicted  of  either  of 
the  offenses  described  in  tiie  five  preceding 
sections"  he  shall  ever  afterwards  be  disqual- 
ified from  being  a  witness  in  any  case. 

P.  W.  Hardin,  Atty.  Gen.,  and  John  8. 
Gaunt,  for  appellant. 

Le\vi8,  C.  J.  An  indictment  against  ap- 
pellees for  the  crime  of  arson  having  been 
found  and  presented  at  the  May  term  of  the 
lower  court,  they  moved  at  the  November 
term  to  set  it  aside,  and,  being  done,  the 
commonwealth  appeals.  The  ground  upon 
which  the  motion  was  made  and  sustained  is, 
as  stated  in  the  affidavit  of  appellees  and  ad- 
mitted by  the  commonwealth's  attorney  to  be 
true,  that  the  testimony,  among  others,  of 
one  Wilson,  who  was  a  convict  in  the  peni- 
tentiary under  conviction  and  sentence  for 
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manslnugliter,  was  heard  by  the  grand  jury 
in  regard  to  the  oSenae  for  which  appellees 
were  indicted. 

The  first  question  naturally  arising  is 
whether  the  lower  court  had  authority  to  in- 
quire at  all  about  the  competency  of  evidence 
given  before  the  grand  jury,  and  to  set  aside 
the  indictment,  even  if  the  testimony  of  Wil- 
son was  incompetent.  Section  158,  Crim. 
Code,  provides  that  "the  motion  to  set  aside 
the  indictment  can  only  be  made  on  the  fol- 
lowing grounds:  (1)  A  substantial  error  in 
the  summoning  or  formation  of  the  grand 
jury;  (2)  that  some  person,  other  than  the 
grand  jurors,  was  present  before  the  grand 
jury  when  they  acted  upon  the  indictment; 
(3)  that  the  indictment  was  not  found  and 
presented  as  required  by  this  Code."  Clearly, 
neither  of  the  first  two  causes  mentioned  has 
any  application,  nor  do  we  think  the  last  one 
relates  to  evidence  heard  by  the  grand  jury. 
What  is  meant  by  "the  finding  of  an  indict- 
ment," which  is  the  title  of  article  1,  c.  2, 
tit.  6,  appears  from  the  four  sections  of  the 
article,  in  none  of  which  is  any  mention 
made  of  the  character  of  evidence  or  manner 
In  which  it  may  be  heard  by  the  grand  jury. 
But  after  defining  an  indictment  to  be  an  ac- 
cusation in  writing,  found  and  presented  to 
the  court,  charging  a  person  with  commis- 
sion of  a  public  offense,  as  is  done  in  section 
118,  the  remaining  sections  of  the  article  pro- 
vide that  the  concurrence  of  12  jurors  is  re- 
quired to  find  an  indictment,  and  when  found 
that  it  must  be  indorsed  "A  true  bill."  and 
the  indorsement  signed  by  the  foreman ;  that 
where  an  indictment  is  found  the  names  of 
all  witnesses  who  were  examined  must  be 
written  on  it;  and  that  the  indictment  must 
be  presented  by  the  foreman,  in  presence  of 
the  grand  jury,  to  the  court,  and  filed  with 
the  clerk,  and  remain  in  his  office  as  a  public 
record.  The  only  provision  of  the  Criminal 
Code  which  can  be  construed  to  give  to  the 
court  any  semblance  of  authority,  even  by 
implication,  to  determine  as  to  the  compe- 
tency of  evidence  heard  by  the  grand  jury,  is 
section  107,  c.  1,  tit.  6,  as  follows:  "The 
grand  jury  can  receive  none  but  legal  evi- 
dence. They  are  not  bound  to  hear  evidence 
for  the  defeudant;  but  it  is  their  duty  to 
weigh  all  the  evidence  before  them,  and  if 
they  believe  tliat  other  evidence,  within  their 
reach,  will  explain  away  the  charge,  they 
should  order  the  evidence  to  be  prwluced." 
It  seerus  to  us  the  provisions  of  that  section 
are  merely  directory,  and  that  it  was  intend- 
ed thereby  no  more  to  give  the  court  the 
power  to  revise  the  action  of  the  grand  jury, 
in  respect  to  the  character  of  evidence  re- 
ceived by  them,  than  to  authorize  it  to  re- 
quire or  compel  them  to  hear  additional  evi- 
dence that  might,  in  the  opinion  of  the  court, 
explain  away  the  charge,  but,  as  it  is  regu- 
larly presented,  we  will  pass  on  the  question 
whether  a  person  convicted  and  under  sen- 
tence for  a  felony  is  competent  to  testify  as  a 
witness. 

In  the  cases  of  Com.  v.  McGun,  7  Ey.  Law 


Rep.  814,  and  Patterson  v.  Com.,  86  Ky.  313. 
5  S.  W.  Rep.  387,  it  was  decided  that  the 
qualifications  of  peraons  to  give  evidence  as 
witnesses  are  regulated  exclusively  by  the 
General  Statutes,  and  that  all  persons  may 
testify  except  those  especially  excluded  by 
section  8,  art.  8,  c.  29.  Persons  intended  by 
that  section  to  be  disqualified  are  those  who 
have  been  convicted  of  any  one  of  the  of- 
fenses mentioned  in  the  article,  the  title  of 
which  is  "Perjury  and  False-Swearing," 
though  by  oversight  language  was  used  in 
section  8  which  does  not  in  fact  comprehend 
the  two  principal  offenses  of  perjury  and  false 
swearing  denounced  by  sections  1  and  2,  but 
only  those  of  the  same  class  provided  against 
in  the  subsequent  sections  of  the  same  article. 
The  omission,  however,  does  not,  as  held  in 
the  two  cases  just  referred  to,  result  in  dis- 
qualifying persons  as  witnesses  who  have 
been  convicted  of  manslaughter,  nor  of  any 
other  crime  besides  those  enumerated  in  ar- 
ticle 8.  We  are  not  aware  of  any  statute 
making  the  evidence  of  a  convict  in  the  pen- 
itentiary illegal,  unless  it  be  section  606,  subd. 
8,  Civil  Code,  which  is  as  follows:  "No  pris- 
oner in  the  penitentiary  of  this  state,  or  of  any 
other  country,  shall  testify;  nor  shall  any  per- 
son testify  for  himself  agai  nst  such  prisoner." 
It  seems  to  us,  as  there  is  no  law  providing  it 
be  done,  that  section  cannot  be  made  applica-, 
ble  to  criminal  procedure;  for  the  two  Codes 
are  wholly  and  necessarily  distinct,  and  in 
every  instance,  where  it  seems  to  have  been 
intended  a  section  in  one  of  them  shall  be 
treated  as  part  of  both,  it  has  been  so  express- 
ly provided.  Moreover,  the  language  of  and 
reason  for  that  section  show  it  was  not  in- 
tended to  apply  to  testimony  of  nor  of  others 
a^rainst  convicts  in  criminal  cases.  Whether 
after  a  convict  has,  under  conviction  and 
sentence  for  felony,  been  actually  placed  at 
hard  labor  and  in  solitary  confinement  in  the 
penitentiary,  his  attendance  as  a  witness  can 
be  coerced  by  judicial  process,  is  a  question 
not  involved  in  this  case,  nor  necessary  to  be 
decided.  We  think,  for  the  reasons  stated, 
the  court  erred  in  setting  aside  the  indict- 
ment, and  the  judgment  is  reversed,  and  case 
remanded,  with  directions  to  overrule  the 
motion,  and  for  further  proceedings  cousist- 
ent  with  this  opinion. 


Turner's  Guardian  v.  Turner's  Heirs 

AND  Creditors. 
(Court  of  Appeals  of  Kentucky.    Feb.  20, 1S90.) 

Homestead— ;Sat,r  under  Order  of  Coubt — 
*  EioHTS  OP  Heiks. 
An  Insolvent  debtor  died,  leaving  a  widow 
and  several  children.  Subsequently  the  widow 
died,  leaving  the  children  in  possession  of  the 
homestead,  valued  at  11,000,  which  had  been  al- 
lotted to  the  debtor  in  an  action  against  him.  The 
homestead  was  of  little  value ;  and,  on  petition  of 
the  guardian  of  the  infant  children,  he  was  au- 
thorized to  divide  the  same  into  town  lots,  for  the 
purpose  of  sale.  The  proceeds  of  the  sale  thus 
made  amounted  to  $.5,400.  Held,  that  the  childres 
were  entitled  to  the  interest  on  the  whole  amount 
realized  from  the  sale  until  the  youngest  bocame 
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TUBNEB'S  GUABDIAN  v.  TUBNEB'S  HEIES  AND  CBEDITOBS. 


of  a^  and  were  not  limited  to  the  interest  on  the 
original  valne  of  the  homestead. 

Appeal  from  circuit  court,  Harlan  county. 
"To  be  oCBcially  reported." 
J.  M.  JJwtiMvSt  and  /.  L.  Scott,  for  appel* 
lants. 

Pktob,  J.  "W^illiam  Turner,  Sr.,  died  In 
the  county  of  Harlan,  leaving  bis  widow  and 
several  Infant  children  surviving  him.  His 
widow  died  shortly  after  her  huslmnd,  leav- 
ing the  children  in  possession  of  tlie  home- 
at^d,  valued  at  91,000.  The  homestead  was 
allotted  to  the  father  of  these  children  in  the 
suit  of  Sewell  v.  Will  Turner,  and  from  the 
record  before  us  it  is  conceded  that  it  was 
also  allotted  to  the  children.  There  is  no 
doubt  as  to  their  riKht  to  the  homestead,  and 
its  occupancy  by  tliem  or  their  guardians.  Un- 
der the  statute  the  unmarried  infant  children 
are  entitled  to  the  homestead  until  the  young- 
est unmarried  child  arrives  at  age.  The 
homestead,  when  allotted,  was  not  worth  ex- 
ceeding 81,000,  and  the  children,  through 
their  guardians,  were  renting  it  annually  for 
940.  The  land  was  of  but  little  value  for 
cultivation,  and  the  improvements  all  going 
to  decay.  The  guardians  of  the  inlanta, 
looking  to  the  interest  of  the  children,  and, 
with  a  view  of  making  the  income  to  the 
children  greater  than  the  annual  rent,  flied  a 
petition  in  equity,  in  which  they  sought  to 
have  the  land  divided  into  town  lot&,  with 
streets  adjacent,  and  then  offered  for  sale,  al- 
leging that  such  a  conversion  of  the  home- 
stead would  enable  them  to  sell  the  land  for 
a  large  sum,  resulting  in  great  benefit  to  the 
infants,  and  all  the  parties  in  interest.  The 
homestead  was  in  this  manner  surrendered 
by  the  infunts,  the  land  divided  into  town 
lots,  and  sold  for  $5,400.  The  creditors  of 
William  Turner.  Sr.,  or  some  of  them,  were 
made  defenUunts  to  the  petition  uf  the  stat- 
utory guardian  of  these  infants;  and  the 
chancellor,  in  rendering  his  judgment,  set 
apart  to  the  infanta  $1,000  of  the  purchase 
money,  and  the  balance  he  gave  to  creditors. 
The  infants  have  appealed. 

It  is  insisted  by  the  counsel  for  the  infant 
appellants  that,  but  for  their  conversion  of 
the  realty  by  dividing  it  into  town  lots,  and 
then  selling  them,  the  property  could  not 
have  been  sold  for  a  sum  exceeding  $1,000, 
and  that,  as  the  action  of  their  guardians, 
apptoved  by  the  chancellor,  gave  the  increased 
value  to  the  property,  they  are  entitled  to  all 
the  purchase  money  except  $1,000  that  should 
be  held  by  them  until  the  youngest  child  ar- 
rived at  age,  and  then  paid  to  creditors;  or, 
if  not  so  entitled,  the  chancelftr  should  have 
so  secured  the  entire  proceeds  of  sale  for 
creditors,  giving  to  the  infants  the  entire  in- 
terest on  ^,400  until  the  youngest  child  ar- 
rived at  age.  On  the  other  hand,  the  appel- 
lees insist  that  all  the  appellants  were  entitled 
to  is  $1,000,  or  a  homestead  of  that  value, 
and  no  more,  and  that  the  father,  if  living, 
could  not  have  sold  this  land,  his  homestead, 
for  $5,000»  by  sut)dividing  it  into  town  lots. 


and  have  pocketed  the  entire  proceeds,  leav- 
ing his  creditors  unpaid. 

Waiving  the  question  as  to  the  right  of  the 
creditors  to  subject  the  increased  value  of  the 
homestead  after  the  allotment,  when  they  were 
parties  to  the  action  in  which  the  allotment 
was  originally  made,  we  think  there  is  a 
manifest  distinction  between  the  rights  of 
the  father,  who  is  the  debtor,  and  the  rights  of 
the  infant  children,  who  are  under  no  legal 
obligation  to  pay  his  creditors.  Here  the 
homestead  passed  from  the  father  to  his  chil- 
dren, and  was  only  of  the  value  of  $1,000 
when  they  received  it,  or  when  it  was  al- 
lotted. The  chancellor  had  no  power  to  com- 
pel a  conversion  of  the  realty  into  money,  or 
deprive  them  of  its  use  and  occupancy,  in  or- 
der that  it  might  be  divided  into  town  lots 
for  purposes  of  speculation.  Their  rights 
could  not  be  disturbed  for  any  such  cause; 
and  when,  by  their  own  act,  or  that  of  their 
guardians,  approved  by  a  court  of  equity,  the 
infants  have  caused  the  property  to  be  so 
changed  as  to  increase  its  value,  there  is  no 
reason,  it  seems  to  us,  for  holding  that  such 
an  act  results  alone  to  the  benefit  of  creditors, 
and  the  infants  are  only  entitled  to  the  value 
of  the  homestead  as  fixed  by  law.  What  mo- 
tive had  the  guardians  in  abandoning  the 
homestead  for  creditors?  In  its  natural  con- 
dition, or  as  left  by  their  father,  it  was  worth 
only  $1,000.  In  its  improved  condition, 
caused  by  the  act  of  the  infants,  aided  by  the 
speculative  mania  for  town  lots,  the  land 
sold  for  $5,000.  Suppose  the  creditors  had 
tiled  a  petition  alleging  that  by  dividing  and 
subdividing  this  homestead,  that  had  already 
been  allotted.  Into  lots,  streets,  and  alleys, 
they  could  realize  as  much  as  $5,000  for  the 
property.  Would  it  be  seriously  insisted 
that  the  chancellor  would  have  ordered  a 
sale,  and  divested  the  infants  of  the  right  to 
the  homestead  that  passed  to  them  by  opera- 
tion of  law?  We  think  not.  This  increased 
value  is  to  be  attributed  to  the  act  of  the  in- 
fants, or  those  representing  them,  and  must 
inure  to  their  benefit.  The  creditors  have 
not  been  injured;  but,  on  the  contrary,  when 
the  youngest  child  arrives  at  age,  they  are 
entitled  to  the  principal  sum.  Being  en- 
titled to  the  land,  its  proceeds  should  follow 
the  direction  the  law  has  given  it,  when  not 
converted  into  money.  The  equity  of  this 
case  is  to  give  to  tlie  infants  the  interest  on 
the  proceeds  of  sale  until  the  youngest  child 
arrives  at  age,  and  then  the  entire  principal 
to  go  to  the  creditors  of  the  father.  The 
chancellor  will  see  that  the  principal  sum  is 
fully  secured  for  all  the  parties  in  interest. 
There  is  much  of  this  record  that  has  no  con- 
nection with  the  controversy,  and  other  ob- 
jections raised  in  such  a  general  manner  as 
not  to  indicate  what  errors  are  complained 
of.  In  fact,  if  these  appellants  were  not  in- 
fants, the  case  would  not  have  been  considered 
on  the  record  presented.  The  judgment,  for 
the  reasons  indicated,  is  reversed  and  re- 
manded for  proceedings  consistent  with.this 

opinion.  Dgtized  by  VjOOQiC 
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Baldbidsb  Sb  CoTTRTMirr  Bridge  Ck>.  v. 

Caetrett. 

{Supreme  Court  cf  Texas.    Jan.  31, 1890.) 

Defectivb  Bbidqes— DA.MA0E8 — Fbozimate  Causb 
— Evidence. 

1.  A  petition  showing  that  plaintiff,  in  crosS' 
tag  a  toll-bridge,  stopped  to  pay  toll,  when  his 
mules,  for  some  unknown  reason,  became  fright- 
ened, and,  before  he  could  get  control  of  them, 
backed  the  wagon  against  the  railing,  which  was 
defective,  and  gave  way,  is  not  demnrraUe  as 
showing  an  intervening  cause  of  the  injury. 

2.  A  non-expert  witness  cannot  testify  that, 
judging  from  its  appearance  and  his  inspection  of 
the  Dridge,  he  should  think  it  needed  repairs. 

ft.  EvideDce  of  a  witness  who  testifies :  "I  don't 
know  anything  about  a  bridge  of  that  kind.  It 
seemed  to  be  good,  except  the  sidings,  which  were 
shabby."— is  not  admissible. 

i.  A  question  to  plaintiff,  "Are  not  ordinary 
animals,  such  as  are  ordinarily  used  on  farms,  apt 
to  be  frightened  and  nervous  and  skittish  when 
driven  on  plank-roads  and  bridges?"  is  objection- 
able, as  leEtding. 

5.  It  being  alleged  that  plaintiff  was  guilty  of 
oontributory  negligence  in  not  jumping  from  his 
wagon  before  it  fell,  he  may  testify  that  while  his 
mules  were  backing  he  looked  around,  and  saw  the 
railing  to  the  bridge,  and  thought  that  would  stop 
them. 

6.  An  instruction  that  plaintiff  cannot  recover 
if  he  could  have  got  out  of  the  wagon  after  the 
mules  began  to  back,  and  by  so  doing  prevented 
the  injury  to  himaelf,  was  property  refused,  as 
piaintuf  is  entitled  to  recover  for  the  injary  to  hia 
team,  if  not  to  his  person. 

7.  An  instruction  that  plaintiff  cannot  recover 
If  his  mules  became  unmanageable  on  account  of 
his  whipping  them,  and  trying  to  urge  them  for- 
ward, vvas  properly  refused,  as  It  was  a  question 
for  the  jury  whetuer  it  was  prudent  to  whip  the 
mules. 

8.  An  instruction  that  plaintiff  cannot  recover 
if  themules  became  frightened,  after  enteringup- 
oa  the  bridge,  without  fault  on  the  part  of  defend- 
ants, and  backed  the  wagon  against  a  portion  of 
the  railing  which  had  been  passed,  knocking  it  off, 
and  precipitating  the  wagon  to  the  ground,  was 
property  refused. 

9.  An  instruotion  to  consider  as  actual  dam- 
ages the  physical  pain  and  suffering  experienced 
by  plaintiff  is  not  objectionable  as  a  chaise  on  the 
evidence,  where  it  is  undisputed  that  plaintiff  had 
three  ribs  aod  one  leg  broken. 

Appeal  from  district  court,  fVasliington 
county;  C.  C.  Garrett,  Judge. 

Searcy  &  Garrett,  for  appellant.  Bryan  <ft 
Campbell,  for  appellee. 

Gaines,  J.  The  appellant  is  a  eoTporation 
maintaining  a  toll-bridge  across  the  Brazoa 
river.  The  appellee  attempted  to  cross  the 
bridge  in  a  wagon  drawn  by  a  pair  of  mules, 
wliich  he  was  driving;  but,  after  he  bad  got 
upon  it,  the  mules,  becoming  frightened, 
backed  the  wagon  agitinst  the  railing,  wliich 
gave  way,  and  precipitiited  wagon,  mules, 
and  driver  to  the  ground  below.  The  wagon 
and  mules  were  damaged,  and  appellee  was 
injured  in  hia  person.  He  brought  tliis  suit 
to  recover  damages  of  the  corporation  owning 
the  bridge,  and  obtained  a  verdict  and  judg- 
ment for  $4,000. 

A  demurrer  was  Interposed  to  the  petition 
on  the  ground  that  "there  was  an  interven- 
ing cause  which  caused  the  injury  complained 
of,  for  which  the  defendant  was  not  respon- 
sible." We  understand  the  proposition  to  be 
that  the  accident  was  not  the  proximate  re- 


sult of  the  alleged  defect  in  the  bridge.  The 
allegation  which  is  pointed  out  as  showing^ 
thia  is  as  follows:  "That  he  [meaning  plain- 
tiff] stopped  to  pay  his  toll  at  the  usual  place 
at  which  defendaut  is  accustomed  to  receive 
its  tolls  from  passengers  over  said  bridge, 
when  his  mules,  for  some  reason  unknown  to 
plaintiff,  became  frightened,  and  eommenced 
to  push  the  wagon  backward.  That  plaintiff 
used  every  possible  exertion  and  means  with- 
in his  power  to  urge  them  forward;  but,  be- 
fore he  could  get  control  of  the  animals,  the 
wagon  struck  Hgainst  the  railing  or  siding  of 
the  bridge,  which  railing  immediately  gave 
way,  and  plaintiff,  together  with  his  wagon 
and  mules,  •  *  •  was  precipitated  to 
the  ground  below,  a  distance  of  over  seven- 
teen feet. "  It  was  al.so  alleged  that  the  rail- 
ing was  defective,  and  th^t  tlie  injuries  com- 
plained of  resulted  from  the  fall.  If  the 
facts  so  alleged  be  true,  the  damages  were 
the  immediate  result  of  the  negligence  of  the 
defendant  in  failing  to  keep  the  railing  in  a 
safe  condition.     The  petition  was  sufficient. 

Upon  the  trial  the  following  answer  of  r 
witness,  not  shown  to  be  an  expert,  was  read 
to  the  jury,  over  the  objection  of  defendant r 
"I  do  not  know  how  long  before  said  accident 
since  said  bridge  had  been  repaired.  Judg- 
ing from  its  appearance  and  my  inspection  of 
said  bridge,  1  should  think  it  did  need  re- 
pairs. The  same  sidings  and  uprights  were 
replaced  after  the  accident;  the  nails  put  in 
the  same  old  boles.  Nothing  else  occurs  to- 
me as  to  the  condition  of  said  bridge."  The 
objection  was  upon  the  ground  tliat  the  an- 
swer gave  the  opinion  of  the  witness,  and 
was  tlierefore  incompetent;  and  we  think  the 
objection  well  taken  to  that  part  of  the  an- 
swier  which  reads:  "Judging  from  the  ap- 
pearance and  my  inspection  of  said  bridge^ 
I  should  think  it  did  need  repairs."  This 
was  clearly  a  matter  of  opinion.  The  wi^ 
ness  should  have  stated  the  facts.  The  same 
may  be  said  of  so  much  of  the  testimony  of 
the  witness  Sullivan  as  was  objected  to  by  de- 
fendant. It  is  an  follows:  "1  don't  know 
anything  about  a  bridge  of  that  kind.  It 
seemed  to  be  good,  except  the  sidings,  which 
were  shabby."  To  say  that  the  sidings  were 
"shabby"  does  not  sfoite  a  fact,  but  merely 
conveys  the  witness'  opinion  of  their  condi- 
tion, and  that,  too,  in  a  very  indefinite  man- 
ner. 

The  following  question  to  plaintiff  himself, 
while  on  the  stand,  was  objected  to  by  defend- 
ant on  the  ground  that  it  was  leading:  "Are 
not  ordinary  animals,  such  as  are  ordinarily 
used  on  farms,^pt  to  be  frightened  and  nerv- 
ous and  skittisn  when  driven  on  plank-roads 
and  bridges,  etc. "  The  question  was  allowed 
to  be  asked ;  and  the  witness  answered, "  Tee.  "■ 
This  was  error.  The  question  both  suggest- 
ed the  desired  response  and  admitted  of  the  an- 
swer "  Yes"  or  "  No. "  It  was  clearly  leading. 
It  was  not,  however,  irrelevant.  The  fact  that 
the  horses  and  mules  that  ordinarily  crossed 
the  bridge,  and  we  presume  some  of  them 
were  farm  animals,  were  liable  to  become 
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frightened  in  crossing  it,  if  it  were  a  fact, 
tended  to  show  the  necessity  of  having  the 
bridge  well  protected  by  railings.  For  the 
errors  of  the  eourt  in  admitting  the  testimony 
hereinbefore  considered,  the  judgment  must 
be  reversed. 

Daring  tlie  trial  the  plaintiff  was  also  per- 
mitted to  testify  on  his  own  behalf  as  fol- 
lows: "I  drove  on  the  bridge  and  stopped  to 
pay  toll.  While  I  was  getting  money  from 
my  pocket,  the  mules  got  scared  at  some- 
thing, and  began  to  teck,  and  I  at  once 
changed  the  lines  from  my  right  to  my  left 
hand,  and  grabbed  my  whip  with  my  right 
hand,  and  commenced  whipping  the  mules  to 
keep  them  from  backing,  but  they  kept  back- 
ing. While  the  mules  were  backing,  I  looked 
around,  and  saw  the  railings  on  the  bridge, 
and  thought  to  myself,  *  As  soon  as  you  strike 
there,  you'll  stop,'  and  made  no  effort  to  get 
out  of  the  wagon,  but  felt  safe,  because  I 
thought  that  it  was  strong,  like  other  bridges, 
and  would  stand."  This  was  objected  to  on 
the  ground  tliat  his  thoughts  about  the  safety 
of  the  bridge  was  a  mere  matter  of  opinion. 
The  objection  was  properly  overruled.  The 
defense  was  set  up  that  he  was  guilty  of  con- 
tributory negligence,  and  that  he  might  have 
saved  himself  from  injury  by  jumping  from 
his  wagon  before  it  feU.  It  was  proper  for 
him,  in  the  emergency,  to  act  in  accordance 
with  the  circumstances,  as  they  appeared  to 
him.  If  he  thought  that  the  siding  was  suf- 
ficiently strong  to  stop  the  wagon,  he  was 
not  negligent  in  not  leaving  the  wagon. 

The  court  did  not  err  in  refusing  to  give 
to  the  jury  the  charge  asked  by  thedefeudant 
to  the  effect  that,  if  the  plaintiff  could  have 
gotten  out  of  the  wagon  after  the  mules  com- 
menced to  back,  and  before  the  wagon  struck 
the  railing,  and  by  so  doing  could  have  pre- 
vented the  injury  to  himself,  and  that,  under 
the  circumstances,  ordinarily  prudent  men 
would  have  gotten  out  of  said  wagon,  then 
the  plaintiff  would  not  be  entitled  to  recover. 
The  plaintiff  may  have  been  entitled  to  re- 
cover for  injuries  to  his  wagon  and  mules, 
althongli,  by  the  exercise  of  ordinary  care,  he 
may  Iiavjs  escaped  injury  to  his  person.  If 
the  plaintiff  was  aware  of  the  danger  of  the 
railing  giving  away,  and  could,  by  the  use  of 
such  means  as  a  prudent  man  would  have 
ordinarily  exercised,  have  escaped  it,  he  was 
not  entitled  to  recover  for  personal  injuries. 
An  inatruction  to  that  ellect  would  have 
been  proper. 

Neither  was  there  error  in  refusing  the 
foltowing  instruction  asked  by  defendant: 
'If  the  jury  believe  from  the  evidence  that 
at  the  time  of  the  accident  the  plaintiff's 
team  was  frightened,  and  that  said  team  be- 
came unmanageable  on  account  of  plaintiff's 
whipping  tbem,  if  he  did  whip  them,  and  try- 
ing tourge  them  forward  whileon  said  bridge, 
and,  but  for  said  conduct  towards  said  team, 
bis  said  t«am  would  not  have  become  unman- 
ageable, and  said  accident  would  not  have 
occurred,  you  will  tind  for  the  defendant. "  If 
it  cuuld  be  assumed  that  the  plaintiff  knew 


that  whipping  his  mules  would  cause  them 
to  go  backwards,  and  not  forwards,  the  in- 
struction may  have  been  proper.  Whether 
it  was  ordinarily  prudent  or  not  to  whip  the 
mules,  under  the  circumstances,  was  a  ques- 
tion for  the  jury. 

The  following  instruction  asked  by  defend- 
ant was  also  properly  refused:  "If  the  jury 
believe  from  the  evidence  that  the  mules  of 
the  plaintiff  became  friglitened  after  enter- 
ing upon  said  bridge,  if  they  did  become 
frightened,  without  fault  on  the  part  of  the 
defendants,  and  commenced  to  back  the 
wagon,  and  ran  it  against  a  portion  of  the 
railing,  which  had  been  passed  by  the  plain- 
tiff before  his  team  became  frightened,  and 
knocked  the  railing  off,  and  precipitated  the 
wagon  and  occupants  to  the  ground,  then  you 
will  find  for  the  defendant"  It  is  not  to  be 
assumed  that  it  was  the  duty  of  the  defend- 
ant to  provide  safe  railings  to  its  bridge  in 
order  to  guard  against  accidents  to  fright- 
ened teams,  although  the  fright  was  not 
caused  by  any  act  of  commission  or  omission 
on  its  poit. 

The  instruction  that  "the  jury  will  also 
consider  as  actual  dauiages  the  physical  pain 
and  suffering  experienced  by  the  plaintiff  re- 
sulting from  the  alleged  injury"  was  not  ob- 
jectlonal,  as  being  a  charge  upon  the  weight 
of  the  evidence.  It  was  an  undisputed  fact 
that  plaintiff,  as  a  result  of  the  accident,  had 
three  of  his  ribs,  and  the  bones  of  one  of  bis 
legs,  fractured.  He  was  condned  to  his  bed 
for  some  months.  Under  said  circumstance, 
it  was  not  error  to  assume  that  he  suffered 
severe  pain  as  the  result  of  the  injury.  We 
understand  the  rule  in  civil  cases  to  be  that 
in  charging  the  jury  the  court  may  assume 
tiie  existence  of  uncontroverted  facts  of  the 
case. 

The  language  of  counsel  for  plaintiff  in  his 
closing  argument,  to  which  exception  was 
taken  by  defendant,  was  decidedly  improper; 
but,  since  the  judgment  will  be  reveraed,  and 
it  will  not  likely  be  repeated  upon  another 
trial,  we  need  not  determine  whether  or  not 
it  afforded  a  sutHcient  ground  for  setting 
aside  the  verdict. 

The  other  assignments  submit  that  tbe 
verdict  is  contrary  to  the  evidence  upon  the 
issue  of  contributory  negligence,  and  that 
the  damages  foond  by  the  jury  are  excessive. 
In  view  of  a  new  trial,  we  do  not  deem  it 
proper  to  discuss  the  evidence  bearing  upon 
these  questions.  The  judgment  is  reversed, 
and  the  cause  remanded. 


Zapp  v.  Strohmeyer. 
iSupreme  Court  of  Texas.    Jan.  21, 1880.) 
Homestead — Ditorcb. 
A  fauBband,  continuing  to  live  on  the  home- 
stead after  divorce,  is  the  head  of  a  family,  though 
the  decree  did  not  give  the  custody  of  minor  chU- 
dren  to  either  party,  and  they  are  now  living  with 
their  mother;  and  it  is  immaterial  for  whose  fault 
the  divorce  was  granted. 

Appeal  from  district  court,  Fayette  coun- 
ty; II.  Teichmuellbk,  Jidge.jQQQip 
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W.  S.  Robaon  and  A.  J.  Rotenthal,  for  ap- 
pellant. 

Henry,  J.  On  the  12th  day  of  March, 
1884,  John  Strohmeyer,  appellee,  and  his 
wife,  owned  and  lived  upon  189  acres  of  land 
in  Fayette  county,  Tex.,  and  same  was  their 
homestead.  On  the  2l8t  day  of  March,  1884, 
the  wife  brought  an  action  for  divorce  and 
partition  of  property.  A  divorce  was  grant- 
ed, and  said  real  estate,  together  with  their 
personal  property,  was  partitioned,  the  wife 

receiving acres  of  land  jointly  owned 

by  them,  and  the  appellee  received  the  62 
acres  of  land  in  controversy  in  this  suit.  On 
the  27th  day  of  January,  1887,  an  execution 
for  costs  in  said  suit  was  sued  out  under 
said  judgment  against  appellee,  and  placed 
in  the  hands  of  the  sheriS,  and  by  him  levied 
upon  the  land  in  controversy,  and  same  was 
properly  sold.  Appellant  acquired  the  title 
claimed  by  him  under  that  sale,  and  brought 
this  suit  in  the  form  of  an  action  of  trespass 
to  try  title  to  recover  the  property. 

That  portion  of  the  land  that  the  family 
bad  resided  on  was  allotted  to  the  husband  in 
the  partition  of  the  homestead,  and  he  never 
changed  bis  residence  from  it.  At  the  time 
the  divorce  whs  decreed  the  parties  had  minor 
childrMi  residing  at  home  as  members  of  the 
family.  The  decree  of  the  court  did  not  give 
the  custody  of  the  children  to  either  of  the 
spouses.  With  the  exception  of  one,  the 
children  remained  with  their  mother.  One 
son,  then  about  15  or  16  years  of  age,  works 
about  the  neighborhood,  and  sometimes  vis- 
its his  father,  but  does  not  make  his  house 
his  home.  In  giving  Iiis  conclusions  of  law, 
the  district  judge  used  the  following  lan- 
guage, which  we  fully  approve:  "Whether 
a  divorced  husband  is  the  head  of  a  family 
does  not  depend  on  the  actual  and  constant 
presence  of  his  children  at  his  house.  When, 
as  In  this  case,  the  children  reside  temporari- 
ly with  their  mother,  the  father  does  not  re- 
nounce his  character  as  head  of  the  fami- 
ly by  an  acquiescence  in  such  disposition  of 
its  members.  The  natural  and  legal  tie  ex- 
isting between  the  father  and  his  children 
continued  unimpaired.  Many  causes  were 
liable  at  that  time  to  arise  which  must  have 
occasioned  the  restoration  of  even  perfectly 
normal  relations  between  the  father  and  his 
children.  From  their  own  choice,  or  at  the 
instance  of  their  father,  the  children  might 
have  resumed  their  residence  at  the  old  home 
place."  In  the  case  of  Taylor  v.  Boulware, 
17  Tex.  77,  the  wife  died  leaving  the  husband 
without  children.  This  court  said:  "If  he 
had  been  without  servants  or  any  one  with 
him  after  the  death  of  his  wife,  it  would  still 
have  been  his  homestead,  so  long  as  it  con- 
tinued to  be  bis  residence,  and  protected 
from  a  forced  sale."  See  Kessler  v.  Draub, 
52  Tex.  575:  Blum  v.  Gaines,  57  Tex.  119. 
The  reasons  for  protecting  the  homestead 
right,  where  the  marriage  relation  lias  been 
termin-ited  by  a  divorce,  are  as  strong  as 
when  it  has  been  dissolved  by  death.    The 


question  of  who  was  in  fault  in  the  matter 
of  the  divorce  can  iiave  no  proper  influence 
in  determining  the  question  of  homestead. 
The  head  of  the  family,  or  the  two  heads  of 
families,  that  there  may  be  after  the  divorce, 
are  entitled  to  hold  their  homesteads  against 
forced  sale  without  regard  to  the  causes  of 
divorce,  provided  that,  as  to  creditors  who 
were  such  at  the  date  of  the  divorce,  not 
more  than  200  acres  of  the  existing  home- 
stead be  included  in  the  exemptions  to  both. 
The  judgment  is  atUrmed. 


In  re  Bctik. 

(Court  of  Appeals  of  Texas.    Dec.  14, 1889.) 

Occupation  Tax — Aoents — Constitdtionai.  Law. 

1.  G«n.  Laws  Tex.  1889,  p.  27,  provides  for  the 
collection  of  an  occupation  tax,  from  every  person 
or  firm  who  peddles  out  cooking  stoves  or  ranges 
over  the  county,  $250  for  the  state,  and  tlOO  for 
each  county  in  which  they  make  a  sale.  Seld, 
that  where  a  range  company  pays  the  state  tax,  and 
the  tax  for  the  county  in  which  it  does  or  proposes 
to  do  business,  the  number  of  teamsters  or  wag- 
oners it  employs  to  do  the  peddling  is  discretionary 
with  the  company,  and  its  teamsters  or  wagoners 
are  not  liable  for  the  tax  as  individual  peddlers,  f 
where  they  are  paid  wages  for  their  services,  and 
receive  no  other  compensation. 

2.  The  statute  does  not  restrict  commerce  be- 
tween the  states,  within  the  meaning  of  Const.  U. 
S.  art.  1,  %  8. 

8.  Nor  does  it  conflict  with  Const.  Tex.  art  8, 
(  1,  which  exempts  persons  engaged  in  agricult- 
ural or  mechanical  pursuits  from  the  payment  of 
occupation  taxes. 

4.  Nor  does  it  violate  Const.  Tex.  art  8,  S  8, 
which  provides  that  all  occupation  taxes  shall  be 
uniform  upon  the  same  class  of  subjects. 

Application  for  writ  of  habeas  corpus. 
H.  E.  Shelly  and  D.  H.  Betolett,  for  rela- 
tor.    A»st.  Atty.  Qen.  Davidton,   for  the 

State. 

White,  1:*.  J.  This  is  an  original  applica- 
tion to  this  court  for  the  writ  of  habeas  cor- 
pus. The  application  was  first  made  to  the 
Honorable  J.  M.  Brockenbidoe,  county 
judge  of  Travis  county,  who,  for  the  reasons 
assigned  and  indorsed  l>y  him  on  the  petition, 
declined  to  entertain  and  waived  jurisdiction 
of  the  matter.  Application  was  t^en  made 
to  this  court,  which  granted  the  writ.  The 
matters  of  fact  involved  are  set  out  in  an 
agreed  statement  of  the  facts.  The  applicant 
was  arrested  on  an  information  filed  in  the 
county  court  of  Travis  county,  July  24,1889, 
founded  upon  a  complaint  of  that  date, 
charging  that  he,  on  the  23d  day  of  July, 
1889,  in  Travis  county  and  state  of  Texas, 
did  then  and  there  unlawfully  engage  in,  pur- 
sue, and  follow  the  occupation  of  a  peddler 
of  cooking  ranges  over  said  county  and  state, 
the  said  occupation  being  taxed  by  law,  with- 
out first  obtaining  a  license  therefor;  that  the 
taxes  then  and  there  due  by  liim  to  the  said 
state  upon  said  occupation  amounted  toS62.- 
52,  and  the  taxes  then  and  there  due  by  him 
to  said  county  upon  said  occupation  amount- 
ed to  $25,  etc.  The  applicant  at  the  time  of  the 
filing  of  thecomplaint  and  of  the  commission 
of  the  alleged  offense  was  the  axentiind  serv- 
Digitized  by  VjOOV  IC 
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ant  of  the  Wrought-Iron  Range  Company  of 
St.  Louis,  Mo.,  by  which  company  he  had 
been  employed  to  sell  its  cooking  ranges. 
The  company  had,  prior  to  the  sale  made  by 
the  applicant,  and  within  the  quarter  of  the 
year  covering  that  time,  paid  one  quarter  of 
the  annual  state  tax  of  $250,  and  the  county 
tax  of  SI 00,  imposed  and  levied,  by  act  of  the 
twenty-first  legislature,  (pages  24-29,  Sess. 
Acts.)  on  peddlers  of  cooking  ranges,  to  the 
tax  collector  of  Travis  county,  on  and  fortwo 
of  its  wagons  used  by  it  in  conducting  its 
sales  in  said  county.  It  was  at  the  direction 
and  order  of  this  company  that  the  applicant, 
with  an  additional  wagon,  was  pursuing  the 
alleged  occupation  at  the  time  of  his  arrest, 
without  having  first  paid  the  further  demand 
for  a  quarter's  tax  on  the  wagon  being  used 
by  him.  The  applicant  was  bailed,  but  on  the 
day  of  September  his  bondsmen  sur- 
rendered his  custody  to  the  sheriff  of  Travis 
county,  who  now  holds  such  custody,  as  ap- 
pears from  the  return  on  the  writ.  His  pres- 
ence in  court  lias  been  waived  by  himself  and 
his  counsel.  The  Wrougbt-Ii  on  Range  Com- 
pany, the  employer  and  principal  of  the  ap- 
plicant, is  a  m:inufacturing  concern,  duly  in- 
corporated under  the  laws  of  the  state  of 
Missouri.  It  has  its  domicile  and  principal 
place  of  business  at  the  city  of  St.  Louis,  in 
said  state,  where,  also,  is  situated  its  manu- 
factory. The  main  product  of  its  manufact- 
ure is,  as  its  name  implies,  wrought-iron 
cooking  ranges.  This  company,  at  the  time 
of  the  passage  of  the  act  before  referred  to, 
and  at  the  time  of  the  arrest  of  the  applicant, 
was,  and  for  several  years  past  had  been,  en- 
gaged in  selling  its  products  of  wrought-iron 
ranges  within  the  limits  of  this  state.  Its 
manner  of  conducting  such  business  was  as 
follows:  The  territory  of  the  state  designed 
to  be  covered  by  its  canvass  for  and  sales  of 
its  goods  was  divided  into  convenient  dis- 
tricts or  departments,  to  each  of  which  was 
assigned  a  superintendent  or  foreman.charg^ 
with  the  proper  conduct  and  discharge  of  the 
company's  business  therein.  A  given  num- 
ber of  wagons  and  teams,  owned  by  the  com- 
pany, were  also  assigned  to  each  district  or 
department,  together  with  a  driver  for  each 
wagon  and  team,  who  also  acted  as  and  dis- 
charged the  duty  of  salesman  of  the  goods 
intrusted  to  him;  all  being  under  the  super- 
vision, management,  and  control  of  the  re- 
spective superintendents.  Tlie  superintend- 
ents and  the  drivers  of  the  teams  were  all 
employed  by  the  company,  and  were  paid  cur- 
rent wages  foi"  their  services,  receiving  no 
other  or  further  compensation  therefor.  All 
the  expense  incident  to  the  business  was 
borne  and  paid  by  the  company.  The  entire 
outfit  was  owned  by  the  company.  The  goods 
intended  for  sale  in  Texas  were  shipped  from 
8t.  Jionis,  billed  to  the  company,  to  designat- 
ed points  within  the  territory  then  covered 
by  the  company's  operations,  and  were  re- 
ceived by  the  superintendents  of  the  respect- 
ive districts  or  departments  to  which  the 
goods  were  shipped.    They  were  then  loaded 


into  the  wagons,  placed  in  charge  of  their  re- 
spective drivers,  who  canvassed  different 
parts  of  the  territory  in  search  of  purchasers, 
made  sales  and  delivery  of  goods  from  the 
wagon  to  the  purchasers.  In  this  manner 
was  the  business  of  the  company  in  Texas 
being  conducted  at  the  time  of  the  arrest  of 
the  applicant,  he  being  at  the  time  one  of  the 
drivers  and  salesmen  of  the  company.  After 
the  passage  of  the  occupation  tax  law  of  the 
twenty-first  legislature,  (April  6,  1889.)  the 
comptroller  of  public  accounts  of  the  state  of 
Texas  instructed  the  tax  collectors  of  the  va- 
rious counties  of  the  state  where  the  company 
was  doing  business  that  the  company  was  lia- 
ble to  and  to  exact  of  it  the  payment  of  an  oc- 
cupation tax  of  $250  for  the  state,  and  $100 
for  the  county,  for  each  and  every  wagon  used 
by  it  in  its  business;  he  holding  that  to  be  the 
proper  construction  of  the  law  in  its  applica- 
tion to  this  company.  This  case  grows  out 
of  the  exaction  of  one  quarter's  tax  on  the 
wagon  driven  by  applicant,  after  the  company 
had  paid  to  the  tax  collector  of  Travis  county 
one  quarter's  tax  on  two  of  its  wagons  then 
being  used  in  Travis  county,  the  quarter  paid 
for  embracing  the  time  in  which  this  appli- 
cant pursued  the  business  and  made  the  sale 
for  which  he  was  arrested.  In  the  law  passed 
by  the  last  legislature  with  regard  to  levy  and 
collection  of  occupation  taxes  it  is  provided, 
among  other  matters,  that  there  shall  be  lev- 
ied and  collected,  as  an  occupation  tax,  "from 
every  person  or  firm  who  peddles  out  clocks 
or  cooking  stoves  or  ranges  over  the  county, 
two  hundred  and  fifty  dollars  for  the  state, 
and  one  hundred  dollars  for  each  county  in 
which  they  make  a  sale."  Oen.  Laws  2l8t 
Leg.  27. 

It  is  insisted  that  this  statute,  when  ap- 
plied to  the  facts  of  this  case  as  above  stat- 
ed, is  obnoxious  to  the  interstate  commerce 
provision  of  the  constitution  of  the  United 
States,  (article  1,  §  8,)  in  that  it  restricts 
commerce  lietween  the  states;  (2)  that  it  con- 
flicts with  and  violates  section  1,  art.  8,  of  the 
constitution  of  Texas,  which  exempts  persons 
engaged  in  agricultural  or  mechanical  pur- 
suits from  the  payment  of  occupation  taxes; 
and  (3)  that  it  conflicts  with  and  violates  sec- 
tion 2,  art.  8,  Id.,  which  provides  that  all  oc- 
cupation taxes  shall  be  uniform  upon  the 
same  class  of  subjects.  In  our  opinion,  nei- 
ther of  these  positions  is  maintainable.  We 
have  not  the  time  to  discnss  these  proposi- 
tions, but  we  have  maturely  considered  them, 
and  deem  it  only  necessary  to  state  our  con- 
clusions derived  from  our  investigations  of 
the  questions. 

The  only  question  in  the  case  is  as  to  the 
proper  construction  to  be  placed  upon  the 
language  of  the  statute.  It  seems  that  the 
comptroller  holds  that  the  tiix  mentioned  can 
be  assessed  agiiinst  and  collected  of  every 
teamster  or  wagoner  employed  by  any  person, 
firm,  or  corporation  who,  before  employing 
such  teamsters  or  wagoners,  has  itself  paid 
said  occupation  tax.  We  do  not  believe  that 
such  construction  was  within  the  legislative 
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intent,  nor  that  it  is  within  either  the  letter 
or  spirit  of  tlie  law.  In  construing  the  law 
we  'do  not  think  any  advantage  should  be 
taken  of  the  technical  meaning  of  the  word 
"Arm,"  as  contradistinguished  from  "com- 
pany" or  "corporation."  None  has  been 
claimed  for  it  in  this  case  by  the  assistant  at- 
torney general,  and,  in  our  opinion,  in  so  far 
as  this  case  is  concerned,  the  word  "firm"  can 
be  lield  to  embrace,  or,  at  all  events,  it  is 
properly  construed  as  interchangeable  with, 
"company"  or  "corporation. "  The  Wiought- 
Iron  Range  Company  has  paid  its  state  tax 
and  its  county  tax  in  Travis  county.  It  is  a 
Arm  or  company,  and  it  has  paid  said  tax  in 
in  order  that  it  may  engage  in  peddling 
"  wrought-iron  ranges  over  Travis  county." 
The  law  does  not  specify  or  limit  the  number 
of  agents  or  WHgons  it  shall  employ  in  doing 
this.  Having  paid  the  tax,  the  matter  of  the 
number  of  agents,  wagoners,  or  teamsters  it 
shall  employ,  and  the  number  of  wagons  it 
shall  use  to  do  the  hauling  and  peddling,  is 
entirely  discretionary  with  said  firm  or  com- 
pany. Whenever  these  agents  go  out  ped- 
dling the  ranges  they  go  as  agents  and  em- 
ployes X)f  the  firm  or  company,  and  not  as  in- 
dividual peddlers;  and,  whenever  they  make 
a  sale,  the  sale  is  for  the  company,  and  not 
the  individual  agent.  The  maxim,  quifacit 
per  aHum,facit  per  se,  applies.  Our  con- 
clusion of  the  matter  is  that  the  applicant 
herein  is  illegally  restrained  of  his  liberty, 
under  the  facts  submitted  to  us  in  the  agreed 
statement  embraced  in  the  record.  Where- 
fore the  complaint  and  prosecution  under 
which  he  was  arrested  are  dismissed,  and  he 
is  hereby  released  and  discharged  from  fur- 
ther custody  and  restraint  on  account  of  or 
by  virtue  of  the  same,  and  restored  to  his 
liberty.    Ordered  accordingly. 

WiLLSON,  J.,  concurs  in  the  opinion,  in  so 
far  as  it  construes,  but  expresses  no  opinion 
as  to  the  constitutionality  of,  the  statute. 


■  Texas  Land  &  Loan  Co.  e.  Blaimok 

et  al. 

(SupretM  Court  of  Texas.    Feb.  U,  1890.) 

HOMIBTIAI) — SuBKOOilTIOX— RlOHTS  Or  VbITDBES — 

Habulbss  EIbbob. 

1.  Under  Const  Tex.  art.  IS,  i  60,  providing 

that  "no  mortgage,  trust-deed,  or  other  hen  on  the 
homestead  shall  ever  be  valid,  except  for  the  pur- 
chase money  therefor,  or  ImprovementB  made 
ttaereon, "  a  trust-deed  for  borrowed  money  given 
on  land  actually  occupied  by  the  borrower  and  his 
family  as  a  homestead  is  invalid,  though  the  bor- 
rower states  in  his  sworn  application  for  the  loan 
that  the  land  was  not  his  homestead,  and  that  he 
owned  another  tract  therein  described,  which  be 
and  bis  family  occupied  as  a  homestead,  and  he  is 
not  estopped  by  such  statement  to  deny  the  validi- 
ty of  the  deed. 

2.  Where  the  lender,  before  paying  over  the 
money,  has  part  of  it  applied  to  discharge  a  ven- 
dor's lien  on  the  land,  he  is  entitled  to  subrogation 
to  all  the  rights  of  the  vendor. 

8.  One  who  purchases  land  with  a  full  knowl- 
edge of  an  outstanding  vendor's  lien  cannot  com- 
plain that  the  pi'operty  is  subjected  in  his  hands  to 
the  payment  oi  the  purchase  money. 


4.  The  Imptoper  admission  of  evidence,  espe- 
cially in  a  case  tned  before  the  court,  is  not  ground 
for  reversal,  where,  on  the  uncontradicted  testimo- 
ny, no  other  judgment  could  have  been  rendered 
than  that  entered. 

Appeal  from  district  court,  Galveston 
county. 

K.  Waverly  Bmtth  and  Davidson  dt  Mi- 
nor, for  appellant.  McLemore  <&  Campbell, 
for  appellees. 

Statton,  C.  J.  On  March  1,  1887,  and 
for  a  long  time  prior  thereto,  James  A.  Bla- 
lock  was  the  head  of  a  family,  consisting  of 
himself,  wife,  and  children,  and  had  and  at 
that  date  was  with  his  family  residing  on  a 
tract  of  land  containing  less  than  200  acres. 
On  day  named,  Blalock  and  wife  executed  a 
deed  of  trust  on  that  land  to  secure  to  appellant 
a  loan  of  $800,  then  m  ade.  Application  for  the 
loan  was  made  by  Blalock  on  February  24. 
1887,  was  sworn  toby  him,  and  contained  the 
statement  "that  no  portion  of  the  above-de- 
scribed property  is  now  or  can  become  our 
homestead,  or  the  homestead  of  any  other  per- 
son, until  after  the  loan  applied  for  has  been 
paid  in  full ;  that  I  am  in  actual  possession  of 
said  lands;  *  *  *  that  M.J.  Blalock  is  my 
lawful  wife;  and  that  I  was  married  to  hw 
on  the  18th  day  of  March,  1876.  •  •  • 
The  above  lands  do  not  form  any  part  of  my 
homestead.  The  following  described  proper- 
ty is  the  homestead  of  myself  and  family, 
and  we  are  living  on  it  and  using  and  occu- 
pying the  same  as  such,  and  I  will  further 
add  that  the  same  has  been  fully  paid  for, 
and  is  free  from  every  lien,  except  as  follows: 
L»ue  the  state,  $320,  two  years  henoe;  and  our 
homestead  is  described  as  follows;  Bastrop 
section  school  land  No.  14,  in  Burnett  coun- 
ty, Texas."  This  application  was  made  on  a 
blank  form  furnished  by  appellant,  and  there 
is  conflict  in  the  evidence  as  to  whether  the 
persons  who  conducted  the  negotiations  were 
the  agents  of  appellant  or  appellee.  The 
trust-deed  contains  the  following  declaration : 
"The  parties  of  the  first  part  hereby  declare 
that  the  property  hereinbefore  mentioned  and 
conveyed  to  the  party  of  the  second  part 
forms  no  part  of  any  property  by  them 
owned,  used,  or  claimed  as  exempted  from 
forced  sale  under  the  laws  of  the  state  of 
Texas,  and  disclaim  and  renounce  all  and 
every  claim  thereto  under  any  such  Inw  or 
laws,  and  hereby  designate  the  following  de- 
scribed property,  to- wit:  Bastrop  section 
school  land  No.  14,  in  Burnett  county,  Texas, 
on  which  in  good  faith  they  reside,  as  their 
homestead,  and  as  constituting  all  the  prop- 
erty (of  nature  similar  to  that  herein  con- 
veyed) used  or  claimed  by  them  as  exempt 
under  snid  laws;  and  we  declare  that  we 
have  never  used  the  property  herein  con- 
veyed, and  are  not  now  so  using  it;  and  the 
aforesaid  designation  is  made  for  the  purpose 
of  securing  a  loan  on  the  property  conveyed, 
with  the  occupancy  of  wlilch  the  party  of  the 
second  and  third  parts  are  wholly  unacquaint- 
ed." The  property  above  designated  as 
homestead  at  no  time  was  ever  occupied  by 
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Blalock  as  a  home.  The  borrowed  money  not 
having  been  paid,  this  suit  was  brought  to 
enforce  its  payment  through  foreclosure  of 
the  lien  claimed  through  a  trust-deed.  Bla- 
lock and  wife,  the  trustee,  and  John  Mark- 
ward,  who  had  bought  the  property,  were 
made  defendants.  In  defense,  Blalock  and 
wife  alleged  that  the  land  was  their  home- 
stead before  and  at  the  time  the  trust-deed 
waa  executed,  and  that  for  this  reason  the 
lien  claimed  was  void.  Markward  adopted 
their  answer,  and  further  alleged  tliat  on 
Kovember  9,  1888,  he  bought  the  land  in  ig- 
norance of  any  lien  or  claim  set  up  by  appel- 
lant. 

The  cause  was  tried  without  a  jnry,  and 
the  court  admitted  evidence  of  Mrs.  Blalock, 
and  of  ttie  officer  who  took  her  acknowledg- 
ment, tending  to  show  that  she  may  not  have 
known  that  recitals  in  reference  to  home- 
stead, before  copied,  were  contained  in  trust- 
deed.  If  that  was  true,  there  is  no  evidence 
tending  to  show  that  the  agents  or  officers  of 
appelhuit  bad  any  knowledge  or  reason  to 
believe  that  she  did  not  know  the  contents 
of  the  paper  she  executed  when  they  received 
it  and  advanced  money  on  it,  and,  in  the  ab- 
sence of  some  such  fact,  the  evidence  of  the 
witness  should  have  been  excluded.  The  un- 
controverted  fact,  however,  remains  that 
Blalock  and  his  family  were  occupying  the 
land  as  their  home,  continuously,  from  a  pe- 
riod long  l)efore  until  after  all  the  facts 
transpired  on  which  the  rights  of  the  parties 
depend.  It  was  the  homestead  of  the  fam- 
ily. The  constitution  declares  that "  no  mort- 
gage, trust-deed,  or  other  lien  on  the  homestead 
shall  ever  be  valid,  except  for  the  purchase 
money  therefor,  or  improvements  made  there- 
on, as  hereinbefore  provided,  whether  such 
mortgage  or  trust-deed  or  other  lien  shall 
Itave  been  created  by  the,  husband  alone,  or 
together  with  his  wife."'  Article  16,  §  50. 
There  is  no  doubt  that  the  application  for  the 
loan,  and  the  recitals  and  declarations  in  the 
trust-deed,  that  the  property  was  not  home- 
stead, went  as  far  as  words  could  go  to  as- 
sure the  lender  that  it  mif;ht  safely  lend  its 
money  without  fear  that  lien  would  be  de- 
feated by  the  existence  of  homestead  rights; 
and,  after  the  mauy  protestations  made,  the 
wonder  is  that  the  borrowers  were  not  re- 
quired to  make,  and  did  not  make,  a  further 
statement  that  no  agent  or  officer  of  appel- 
lant had  capacity  to  know  that  land  owned 
and  occupied  by  a  husband  with  his  wife  and 
children,  as  their  sole  place  of  residence,  was 
their  homestead.  Discarding  all  evidence 
tending  to  show  that  the  declarations  in  the 
trust-deed  that  the  property  was  not  home- 
stead were  placed  there  without  the  knowl- 
edge or  consent  of  its  makers,  and  after  its 
execution, — which,  in  view  of  all  the  evi- 
dence, seems  to  us  incredible. — how  does  the 
matter  stand?  The  undeniable  facts  are  that 
Blalock  had  such  interest  in  the  land  as  home- 
stead rights  would  attach  to,  as  against  ev- 
ery person  other  than  his  vendor,  to  whom 
hidance  of  purciiase  money  was  due;  that. 


with  his  family,  he  was  oocnpylng  the  land 
as  his  sole  home  when  the  trust-deed  was  ex- 
ecuted and  money  loaned,  and  so  had  been 
for  a  long  time  prior  to  that  date;  and  that 
the  land  designated  as  homestead  was  not, 
and  had  not  been,  so  occupied. 

The  fact  of  actual  possession  and  use,  as 
the  home  of  the  family,  was  one  against  which 
the  lender  could  not  shut  its  eyes:  and  this 
fact,  coupled  with  the  Interest  held  by  the 
borrower  in  the  land,  made  the  property 
homestead  in  fact  and  in  law.  on  which  the 
constitution  declares  no  lien,  such  as  claimed 
in  this  case,  can  exist.  Every  person  deal- 
ing with  land  must  take  notice  of  an  actual, 
open,  and  exclusive  possession;  and  when 
this,  concurring  with  interest  in  the  posaes- 
sor,  makes  it  homestead,  the  lender  stands 
charged  with  notice  of  that  fact,  it  matters 
not  what  declarations  to  the  contrary  the  boi^ 
rower  may  make.  It  has  been  held  that  one 
remaining  in  possession  of  land,  after  having 
executed  and  permitted  to  be  placed  on  reo- 
ord  an  absolute  conveyance,  could  not  rely 
upon  his  poBseasion  as  notice  of  a  secret 
agreement  that  the  absolute  conveyance,  as 
between  the  parties  to  it,  was  only  intended 
as  a  mortgage,  and  thus  defeat  the  right  of 
a  subsequent  innocent  purchaser.  That, 
however,  is  not  this  case.  Here  nothing  was 
hidden.  Possession  was  open,  certain,  and 
in  character  in  no  respect  ambiguous.  It 
was  such  as  gave  homestead  right,  and  the 
lender  cannot  be  heard  to  say  that  it  did  not 
know  it.  The  constitution  forbidding  the 
fixing  on  the  homestead  of  liens  other  than 
such  as  are  thereby  expressly  permitted,  no 
estoppel  can  arise  in  favor  of  a  lender,  who 
has  attempted  to  secure  a  lien  on  homestead 
in  actual  use  and  possession  of  the  fiimily, 
based  on  declarations  of  the  husband  and 
wife,  made  orally  or  in  writing,  contrary  to 
the  fact.  To  hold  otherwise  would  practi- 
cally abrogate  the  constitution.  If  property 
be  homestead  in  fact  and  law,  lenders  must 
understand  that  liens  cannot  be  flxed  upon 
it,  and  that  declarations  of  husband  and  wife 
to  the  contrary,  however  made,  must  not  be 
relied  upon.  They  must  further  understand 
that  no  designation  of  homestead,  contrary 
to  the  fact,  will  enable  parties  to  evade  the 
law,  and  incumber  homesteads  with  liens  for- 
bidden by  the  constitution.  Mortgage  Co. 
V.  Norton.  71  Tex.  683.  10  S.  W.  Rep.  301; 
Pellat  V.  Decker,  72  Tex.  581,  10  S.  W.  Kep. 
696;  Kempner  v.  Comer,  73  Tex.  203,  11  S. 
W.  Rep.  194. 

At  the  time  the  deed  of  trust  was  execut- 
ed and  the  money  loaned  there  was  a  ven- 
dor's lien  on  the  land  to  secure  9475  and  ac- 
eraed  interest,  and,  although  application  for 
loan  stated  that  the  land  was  free  from  in- 
cumbrance, the  lender  knew  better,  and  l)e- 
fore  paying  the  money  to  Blalock  had  so 
much  as  was  necessary  applied  to  discharge 
the  lien.  Under  this  state  of  facts,  the  court 
did  not  err  in  subrogating  iippellant  to  all 
the  rights  held  by  the  holder  of  the  note  giv- 
en for  purchase  money,  and   in  foreclosing 
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the  lien.  Hicks  ▼.  Morris,  57  Tex.  658.  It 
is  insisted,  however,  as  the  note  sued  on  pro- 
vided for  the  payment  of  10  per  cent,  as  at- 
torney's fees  in  case  suit  became  necessary, 
that  the  court  ought  to  liave  at  least  allowed 
10  per  cent,  on  the  principal  and  interest  due 
on  purchase  money.  The  court  did  not  err  in 
refusing  this;  for  all  appellant  was  entitled 
to  recover,  through  enforcement  of  lien,  was 
by  reason  of  its  right  to  subrogation,  which 
could  not  extend  to  any  sum  the  vendor  of 
the  land  would  not  have  been  entitled  to  re- 
ceive had  he  sued.  The  note  given  for  pur- 
chase money  bad  no  provision  for  payment 
of  attorney's  fees. 

Defendant  Markward  bought  after  the 
trust-deed  was  executed,  and  with  knowl- 
edge of  the  facts,  and  cannot  complain  that 
the  land  was  subjected  in  his  bands  to  the 
payment  of  purchase  money,  or  some  equiv- 
alent thereto.  Moreover,  it  seems  that  he 
has  in  his  hands  property  intended  as  a  part 
of  the  purchase  price  he  was  to  pay  to  Bla- 
lock,  in  value  more  than  sufiScient  to  dis- 
oliarge  the  judgment  for  which  the  property 
in  his  hands  is  made  liable.  If  there  be  any 
matter  of  error  as  to  him,  he  has  not  pre- 
sented it. 

The  improper  admission  of  evidence,  es- 
pecially in  a  cause  tried  before  the  court,'is 
no  ground  for  reversal  when,  on  the  uncon- 
troverted  and  vital  facts,  no  other  judgment 
could  have  been  rendered  than  that  entered. 
The  judgment  will  be  aflSrmed. 


O'CONNOB  t>.  Statk. 
(Court  of  Appeals  qf  Texas.    Nov.  80, 1889.) 

HOMIOIDB  —  FOBM  BK  JEOPA.RDT  —  AOCOUFLIOSS  — 

EriDBNCE— Rblevanct. 

1.  Defendant  entered  a 'plea  of  jeopardy  to  an 
indictment  charging  the  murder  of  John  Dee,  and 
alleged  that  on  the  former  trial  the  jnry  was  dis- 
charged by  the  court  without  his  consent,  and 
over  his  protest,  and  without  legal  cause.  It  was 
proved  that  be  was  put  on  trial,  but  the  witnesses 
testified  that  it  was  for  the  murder  of  John  Dees. 
There  was  no  proof  that  be  was  tried  on  a  valid 
indictment.  The  testimony  as  to  the  length  of 
time  the  jury  was  out  varied  from  two  to  twenty- 
four  hours.  There  was  no  evidenoe  that  the  jury 
was  discharged  over  the  protest  or  against  the 
consent  of  the  defendant.  Held,  that  jeopardy 
being  a  special  defense,  and  the  burden  of  proof 
being  on  defendant,  the  jury  were  proper^  in- 
structed to  find  the  plea  untrue. 

2.  On  a  trial  for  murder,  certain  Mexicans 
were  ^vitnesses  for  the  state.  At  the  time  of  the 
murder,  which  they  witnessed,  they  were  among 
strangers,  hnodreds  of  miles  from  their  homes. 
They  were  hired  hands,  assisting  in  driving  cattle 
to  a  distant  market.  They  did  not  Imow  the  En- 
glish language,  and  defendant  and  deceased  were 
Americans,  in  whom  they  had  no  particular  inter- 
est. Held,  that  the  mere  fact  of  their  having  re- 
mained silent  as  to  the  murder  did  not  call  for  in- 
structions on  accomplice  testimony, 

8.  After  certain  state  witnesses  had  testified 
on  cross-examination,  that  they  had  not  been  paid 
by  D.  to  testify  in  this  case,  they  were  asked  if  at 
the  time  of  taking  their  depositions  in  a  civil  suit, 
at  which  time  be  told  them  they  would  be  called  as 
witnesses  in  this  case,  he  had  not  paid  them 
money,  though  he  owed  them  nothing  at  the  time. 
field,  that  such  evidence  was  irrelevant,  and  was 
properly  excluded. 

4.  Defendant  offered  in  evidence  a  petition  in 


a  civil  anit  instituted  by  him  against  one  D.,  which 
was  excluded.  Held  that,  in  the  absence  of  any 
thing  to  connect  D.  with  this  prosecution,  or  to 
show  that  it  had  been  proved,  or  would  be  proved, 
that  he  bad  attempted  to  inflaenoe  witnesses  to 
testify  falsely  In  this  caoe,  such  evidence  was 
Irrelevant  and  incompetent. 

Appeal  from  district  court,  Bosque  coanty; 
J.  M.  Hall.  Judge. 

Thomas  O'Connor  was  indicted  for  the 
murder  of  John  Dee.  In  May,  1871,  Mr. 
O'Connor,  of  Refugio  county,  the  uncle  of 
the  defendant,  started  a  herd  of  cattle  to 
Kansas  in  charge  of  the  deceased.  The  de- 
fendant was  one  of  the  party  which  went 
with  the  herd,  but  whether  or  not  he  went 
in  the  capacity  of  a  hired  hand  or  employe 
does  not  appear.  He,  however,  traveled 
with  the  party  and  herd  under  the  deceased's 
charge  until  the  scene  of  the  murder,  in  Bos- 
que county,  was  reached.  The  murder  was 
committed  about  4  o'clock  in  the  morning, 
after  a  stormy  and  tempestuous  night,  dur- 
ing which  the  cattle  had  given  the  herdsmen 
a  great  deal  of  trouble.  The  principal  wit- 
ness for  the  state,  one  Corona,  testifies  that 
not  a  great  while  before  the  killing  be  and 
the  deceased  left  the  herd,  and  returned 
to  camp.  They  took  seals  by  the  fire,  and 
conversed  for  quite  a  while,  during  which 
time  the  defendant  walked  al)out  the  camp 
drinlcing  a  cup  of  coffee.  Thirty  minutes  or 
moi'e  after  witness  Hud  deceased  had  stopped 
talking,  the  defendant  approached  the  de- 
ceased from  behind,  and  struck  him  on  the 
forehead  with  an  axe.  Deceased  was  in  a 
silting  posture,  leaning  slightly  forward, 
wlion  struck  by  the  defendant,  but  the  wit- 
ness could  not  say  whether  or  not  he  was 
asleep.  Witness  then  got  his  horse  to  go 
back  to  the  herd.  While  he  was  catching 
his  horse  he  beard  a  pistol  Bred  at  the  camp. 
On  looking  back  he^aw  the  defendant  in  the 
act  of  putting  his  pistol  into  the  scabbard. 
The  other  witness,  who  was  in  the  camp  at 
the  time  of  the  killing,  testified,  in  substance, 
that  he  was  asleep  wlien  the  blow  with  the 
axe  WHS  inflicted,  but  waked  almost  im- 
mediately. As  he  raised  up  he  saw  deceased, 
with  his  face  and  forehead  beaten  in  and 
bloody,  lying  before  the  flre.  The  witness 
Corona  was  standing  before  the  fire,  and  the 
defendant  was  walking  about  the  camp. 
Soon  afterwards  Corona  left  to  go  to  the  herd. 
A  gurgling  noise  in  the  throat  of  deceased 
attracted  the  attention  of  the  defendant,  who, 
remarking,  "I  don't  like  for  any  d — d  man  to 
make  such  a  noise  as  tliat  while  lam  eating, " 
stooped,  placed  the  muzzle  of  his  pistol  to  the 
burr  of  deceased's  ear,  and  fired. 

Defendant  complains  that  the  court  erred 
in  refusing  to  permit  him  to  prove  by  a  wit- 
ness that  when  Dennis  O'Connor  informed 
him,  in  April,  1889,  that  he  (witness)  would 
be  called  to  testify  in  this  case,  he  paid  the 
said  witness  $25,  though  said  Dennis  O'Con- 
nor did  not  then  owe  the  witness  any  sum; 
and  by  another  witness  that  he  was  in  the 
pay  of  Dennis  O'Connor  in  April,  1889, 
though  O'Connor  owed  him  nothing.    The 
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judge  explained  the  bill  of  exception  to  the 
effect  that  he  refused  to  permit  the  witness 
to  answer  questions  propounded  by  the  de- 
fense touching  the  payment  to  them  of 
money  by  Dennis  O'Connor  when  they  tes- 
tifled  HS  witnesses  in  another  case,  but  that 
lie  toIU  defendant's  counsel  lie  was  at  liberty 
to  ask  the  witness  such  questions  with  re- 
spect to  their  testimony  in  this  case,  and  that 
to  the  repeated  questions  of  counsel  whether 
they  had  been  paid  to  testify  in  this  case 
the  said  witnesses  answered  in  the  negative. 
Defendant  offered  in  evidence  a  certified  copy 
of  the  petition  in  a  civil  suit  instituted  by 
defendant  in  the  United  States  court  against 
Dennis  O'Connor,  which  evidence  was  ex- 
cluded. State's  witness  Corona  having  tes- 
tified on  cross-examinatiou  that  he  was  first 
told  by  D.  O'Connor  of  this  case,  and  that  he 
would  be  called  as  a  witness,  but  that  said 
D.  O'Connor  did  not  then  pay  him  825  to  tes- 
tify on  this  trial,  defendant  proposed  to  far- 
ther ask  him  if  D.  O'Connor  did  not  at  that 
time,  though  he  owed  him  nothing,  give  him 
825,  telling  him  to  use  it  for  his  family ;  the 
stated  purpose  of  which  question  was  tliatD. 
O'Connor,  in  1889,  when  the  witness'  depo- 
sition in  another  case  was  being  taken,  paid 
the  witness  $25,  but  owed  him  no  sum  of 
money  at  that  time.  The  answer  to  this 
question  was  excluded. 

Loekett,  Loekett  <£  Kimball,  for  appellant. 
Astt.  AUy.  Gen.  Davidson,  for  the  State. 

WnAJSOv,  J.  This  conviction  is  for  mur- 
der in  the  first  degree,  the  penalty  assessed 
being  confinement  for  life  in  the  penitentiary. 
John  Dee  was  the  name  of  the  deceased,  and 
lie  was  killed  in  Bosque  county,  in  May, 
1871.  A  few  days  after  he  was  killed  the  de- 
fendant was  arrested,  charged  with  the  mur- 
der, and  tbere  is  some  evidence  tending  to 
show  that  the  defendant  was  indicted  for 
said  murder,  and  that  in  1872- he  was  placed 
upon  trial  upon  said  indictment  in  the  dis- 
trict court  of  Bosque  county,  said  .trial  re- 
sulting in  a  disagreement  and  discharge  of 
the  jury  without  a  verdict  having  been  ren- 
dered. Thereafter  the  defendant  escaped 
from  cnatody,  and  remained  at  large  until 
August,  1889,  when  he  was  again  indicted 
for  said  murder,  arrested,  and  in  September, 
1889,  was  tried  and  convicted,  as  above 
stated.  In  addition  to  the  plea  of  not  guilty, 
the  defendant  interposed  a  special  plea  of 
jeopardy  in  due  form,  setting  up  in  bar  of 
this  prosecution  bis  trial  in  1872,  and  alleg- 
ing that  upon  that  trial  the  jury  was  dis- 
charged by  the  court  without  his  consent, 
and  over  his  protest,  and  without  legal  cause. 
In  support  of  this  special  plea  the  evidence  is 
very  meager,  indefinite,  and  unsatisfactory. 
It  seems  that  all  the  papers  in  the  case  tried 
in  1872  bad  been  destroyed  or  lost,  as  well  as 
the  minutes  of  the  court  of  the  term  at  which 
said  trial  occurred.  The  only  record  evi- 
dence relating  to  said  case  which  could  be 
produced  was  an  entry  upon  the  judge's 
docket  as  follows:    "No.  825.  The  State  of 


Texas  v.  Thomas  O'Connor.  Murder.  Filed 
June 7, 1871.  June  16, 1871.  Continued  by 
state.  Attachments  to  Victoria  county  for 
state's  witnesses. "  It  was  proved  by  several 
witnosaes  that  in  1872  the  defendant  was  put 
upon  his  trial  in  the  district  court  of  Bosque 
county  for  murder,  but  the  witnesses  who 
testified  as  to  said  trial  all  stated  that  they 
understood  the  name  of  the  alleged  murdered 
man  in  that  case  to  be  John  Dees.  None  of 
the  witnesses  remembered  to  have  seen  or 
heard  read  the  indictment.  Kone  of  them 
testified  to  the  contents,  or  even  the  sub- 
stance, of  the  indictment.  They  differed  in 
their  recollection  and  statements  as  to  the 
time  that  the  jury  deliberated  upon  the  case, — 
some  stating  that  the  jury  was  out  on  the 
case  two  or  three  hours  only,  while  others 
thought  the  jury  was  out  a  longer  time;  the 
recollection  of  one  witness  being  that  it  was 
out  24  hours.  None  of  the  witnesses  testi- 
fied that  the  jury  was  discharged  from  the 
case  over  the  protest  or  against  the  consent 
of  the  defendant.  This  being,  in  substance, 
the  evidence  upon  the  special  plea,  the  court 
instructed  the  jury  that  they  would  find  the 
said  plea  to  be  untrue.  Defendant  requested 
an  instruction  submitting  said  plea  to  the 
jury  upon  the  evidence  adduced,  which  the 
coui-t  refused.  It  is  insisted  by  counsel  for 
defendant  that  the  court  erred  in  instructing 
the  jury  to  find  said  plea  untrue,  and  in  re- 
fusing to  permit  the  jury  to  determine  from 
the  evidence  whether  it  was  true  or  untrue. 
Jeopardy  is  a  special  defense,  and  the  burden 
of  establishing  it  clearly  and  satisfactorily 
rests  upon  the  defendant.  In  this  case  it  de- 
volved upon  the  defendant  to  prove:  (1) 
That  he  had  been  formerly  put  upon  trial 
under  a  valid  indictment  charging  him  with 
the  murder  of  John  Dee;  (2)  that  said  trial 
was  in  the  district  court  of  Bosque  county; 
(8)  that  without  his  consent,  and  without 
legal  cause,  the  trial  court  discharged  the 
jury  trying  him,  before  said  jury  had  ren- 
dered a  verdict  in  said  cause.  Until  these 
essentials  of  jeopardy  were  established  affirm- 
atively by  the  defendant,  the  presumption 
would  prevail  that  the  trial  court  in  dis- 
charging the  jury  acted  upon  legal  cause,  and 
did  not  abuse  its  discretion .  Powell  v.  State. 
17  Tex.  App.  345;  Schindler  v.  State,  Id.  408; 
Brady  v.  State.  21  Tex.  App.  659,  1  S.  W. 
Bep.  462;  Jones  v.  State,  13  Tex.  App.  1.  In 
this  case  it  was  not  proved  that  defendant  had 
been  formerly  tried  upon  a  valid  indictment 
charging  him  with  the  murder  of  John  Dee. 
There  is  no  proof  whatever  as  to  the  validity 
of  the  indictment  upon  which  he  was  tried 
in  1872.  The  preponderance  of  the  evidence 
is  that,  if  tried  upon  an  indictment,  it  was 
one  which  charged  him  with  the  murder  of 
John  Dees,  not  John  Dee,  and  not,  therefore, 
the  same  offense  charged  in  the  indictment 
in  this  case.  It  was  not  proved  that  the  trial 
court  discharged  the  jury  without  legal  cause, 
and  without  the  consent  of  the  defendant. 
In  the  absence  of  such  proof,  it  must  be  pre- 
snmed  that  the  trial  court  in  discharging  the 
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jury  did  not  abuse  the  discretion  vested  in 
said  court  by  tbe  law.  Branch  t.  State,  2U 
Tex.  App.  599.  As  the  defendant  wlioUy 
faUed  to  establish  his  special  defense  of  jeop- 
ardy by  evidence,  it  was  not  error  for  tiae 
court  to  refuse  to  submit  that  issue  to  the 
jury,  and  to  direct  the  jury  to  find  thespeciHl 
plea  untrue.    Yarnes  y.  State,  Id.  107. 

It  is  claimed  by  counsel  for  appellnnt  that 
the  Mexican  witnesses,  Corona,  De  la  Rosa, 
and  Hernandez,  were  accomplices  to  the  mur- 
der of  John  Dee,  and  that  the  court  erred  in  re- 
fusing to  instruct  the  jury  in  relation  to  ac- 
complice testimony.  After  a  careful  exami- 
nation of  the  evidence  before  us  we  conci  ude, 
with  the  trial  judge,  that  such  an  instruction 
was  not  required.  Circumstances  apparent- 
ly casting  some  suspicion  npunsaid  witnesses 
are  satisfactorily  accounted  for  and  explained 
by  the  evidence.  There  is  no  evidence  from 
which  it  could  be  reasonably  concluded 
that  either  of  said  witnesses  was  in  any 
manner  partioeps  oriminit  in  tlie  mnrder, 
or  that  they,  or  either  of  them,  were  con- 
nected with  the  crime  by  unlawful  act  or 
omission,  transpiring  either  before,  at  the 
time  of,  or  after  the  cotomission  of  said  mur- 
der. A  witness  cannot  be  regarded  as  an  ac- 
complice when  there  is  nolliing  shown  to 
connect  him  in  any  manner  with  the  trans- 
action. Ham  V.  State,  4  Tex.  App.  645. 
Mere  presence  at  the  time  and  place  of  the 
commission  of  a  crime  does  not  make  a  per- 
son an  accomplice,  nor  will  tbe  mere  conceal- 
ment of  knowledge  tliat  a  crime  has  been 
committed  make  the  person  having  such 
knowledge  an  accomplice.  These  Mexican 
witnesses,  when  the  murder  occurred,  were 
among  strangers,  300  miles  from  their  homes. 
They  were  hired  hands,  assisting  in  driving 
a  large  herd  of  cattle  to  a  distant  market. 
They  did  not  understand  or  speak  the  English 
language.  The  defendant  and  the  deceased 
were  Americans,  in  whom  said  witnesses  had 
no  particular  interest.  Under  these  circum- 
stances it  was  but  natural  that  said  witnesses 
would  remain  silent  as  to  the  murder,  and 
take  no  steps  to  have  the  defendant  arrested 
and  punished.  We  do  not  think  that  the  is- 
sue as  to  whether  or  not  said  witnesses  were 
accomplices  was  presented  by  the  evidence, 
and  hence  it  was  not  error  for  the  court  to 
decline  to  submit  that  issue  to  the  jury. 

Defendant's  bill  of  exception  No.  2  fails  to 
state  facts  which  show  that  error  was  com- 
mitted in  rejecting  the  offered  evidence.  It 
appears  from  tbe  judge's  explanation  append- 
ed thereto  that  defendant  was  not  denied  the 
privilege  of  proving,  if  he  could,  that  the 
Mexican  witnesses  had  been  paid  to  testify 
in  this  case.  As  far  as  we  can  determine 
from  the  bill  of  exception,  the  ruling  of  the 
court  was  not  erroneous. 

Bill  of  exception  No.  3  does  not  show  error. 
It  does  not  show  the  relevancy  or  materiality 
of  tbe  petition  offered  in  evidence.  It  does 
not  show  that  it  had  been  proved,  or  would 
be  proved,  that  Dennis  O'Connor  had  bribed, 
or  attempted  to  bribe,  witnesses,  or  otherwise 


influence  them,  to  testify  in  this  case  falsely 
against  the  defendant.  It  does  not  show 
that  defendant  proposed  and  expected  to  show 
facts  which  would  in  any  manner  connect 
Dennis  O'Connor  with  this  prosecution.  In 
the  absence  of  such  showing,  the  evidence 
offered  was  irrelevant  and  incompetent. 

Bill  of  exception  No.  5  shows  no  error.  It 
was  irrelevant  to  any  issue  in  tbe  case  to 
prove  that  Dennis  O'Connor  had  paid  to  wit- 
ness Corona  $25  on  the  occasion  of  taking 
said  witness'  deposition  in  the  civil  cause. 
Sudi  testimony  was  too  remote  to  even  be  ad- 
missible for  tbe  purpose  of  affecting  the  credi- 
bility of  said  witness.  As  shown  by  the  bills 
of  exceptions,  and  the  explanations  of  the 
judge  thereto  appended,  the  remarks  of  tbe 
counsel  for  tbe  state  in  his  closing  argument 
to  tbe  jury  were  nut  materially  objectionable: 
and  it  does  not  appear  that  the  defendant 
was,  or  might  probably  have  been,  iojored 
by  said  remarks. 

There  was  no  error  in  refusing  defendant 
a  new  trial  because  of  the  overruling  of  his 
application  for  a  continuance.  It  does  not 
appear  that  the  defendant  suffered  any  injury 
by  reason  of  not  having  an  interpreter  of  his 
own  choice  present  at  the  trial.  A  inter- 
preter was  sworn  at  the  trial,  and  interpret- 
ed the  testimony  of  the  Mexican  witnesses. 
It  is  not  shown,  or  even  claimed  by  tbe  de- 
fendant, that  said  interpreter  was  incompe- 
tent, or  that  he  falsely  interpreted.  No  abuse 
of  the  discretion  of  the  court  in  denying  the 
defendant  a  continuance  to  enable  him  to  ob- 
tain an  interpreter  is  shown.  As  to  tbe 
testimony  of  the  absent  witness.  Cox,  when 
considered  in  connection  with  the  testimony 
adduced  on  tbe  trial,  it  was  immaterial. 
Conceding  that  said  witness  wouhl  have  testi- 
fied as  stated  in  tbe  application,  bis  testi- 
mony would  not  have  established  the  special 
plea  of  jeopardy,  nor  any  fact  which  would 
likely  change  the  result. 

There  was  no  error  in  refusing  a  new  trial 
upon  anj  of  the  other  grounds  set  forth  in 
the  motion.  The  evidence  conclusively  es- 
tablishes the  guilt  of  the  defendant.  It  con- 
clusively proves  that  the  homicide  was  mur- 
der in  the  first  degree.  There  was  no  evi- 
dence raising  the  issue  of  murder  in  the  sec- 
ond degree  or  of  self-defense,  and  the  court 
very  properly  declined  to  submit  said  issues 
to  tbe  jury.     We  find  no  error  in  the  charge. 

Our  conclusion  upon  the  whole  case  is  that 
the  defendant  has  had  a  fair  and  impartial 
trial,  and  has  been  legally  and  justly  convict- 
ed, and  we  affirm  the  judgment. 


Watts  ».  Millek. 
(Supreme  Court  of  Texas.    Feb.  4, 1890.) 

H0ME3TEA.D— RlQBTS  OF  SURVIVISO  HnaBiL.>7D. 

1.  In  Texas  a  surviving  husband  may  give  a 
deed  of  trust,  with  power  of  sale,  on  the  homft 
stead,  though  it  is  partly  community  property,  to 
secure  payment  ot  a  debt  against  the  community 


'2.  The  county  court  has  no  authority  to  set 
apart  to  a  minor  chUd  of  a  deceased  wile  tlie  ^om» 
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stead  of  the  survlvliig  Imslmnd,  or  to  order  a  sale 
thereof  to  make  up  an  allowanoe  for  the  child  in 
lieu  of  exempt  property ;  and  such  order  may  be 
attacked  oollatenilly. 

Appeal  from  district  court.  Folk  county. 
Jame»  E.  Hill,  for  appellant.     Crosson  A 
BoUtiouaen,  for  appellee. 

Gaines,  J.  This  wasa  suit  brought  by  ap- 
pellee against  appellant  as  guardian  of  Dick 
Watts,  a  minor,  to  recover  a  house  and  lot 
in  the  town  of  lavingston.  A.  B.  Watts, 
the  father  of  Dick  Watts,  is  the  common 
source  of  title.  In  October,  1881,  A.  B. 
Watts  purchased  the  lot  in  controversy  for 
the  sum  of  $50.  He  paid  $25  at  the  time  of 
the  contract,  but  received  no  deed.  He 
bought  lumber  and  erected  a  house;  and  in 
December,  1881,  he  married,  and  immediate- 
ly occupied  the  premises  as  the  homestead  of 
himself  and  wife.  After  his  marriage  the 
house  was  finished,  and  other  improvements 
made.  In  January,  1882,  he  paid  the  bal- 
ance of  the  purchase  money,  and  received  a 
deed  from  his  vendor.  Whether  this  last 
payment  was  made  in  money  earned  before 
or  after  the  marriage,  the  evidence  does  nut 
show.  In  December,  1882,  bis  wife  died, 
leaving  Dick  Watts  as  the  sole  surviving  is- 
sue of  the  marriage.  After  the  death  of  his 
wife,  A.  B.  Watts  executed  a  deed  of  trust, 
with  a  power  of  sale,  upon  the  lot,  in  order 
to  secure  the  payment  of  an  indebtedness  due 
to  appellee.  Appellee  testitied  that  $20  of  this 
indebtedness  existed  at  the  date  of  the  death 
of  the  wife.  This  testimony  was  unoontntdict- 
ed,  although  A.  B.  Watts  himself  was  placed 
upon  the  stand  by  appellant,  and  examiued 
in  his  behalf.  The  property  was  sold  under 
the  power  granted  in  the  deed  of  trust,  and 
the  appellee  became  the  purchaser.  Subse- 
quently to  the  execution  of  the  mortgage. 
Watts  left  the  county;  and  letters  of  admin- 
istration were  taken  out  in  ttie  county  court 
upon  his  wife's  estate.  In  course  of  the  pro- 
ceedings in  thatadiuinistration,  the  property 
in  c-ontroveray  was  set  apart  to  Dick  Watts 
as  the  homestead  of  his  mother.  The  court 
also  made  the  minor  an  allowance  in  lieu  of 
exempt  propei-ty,  not  found  on  hand,  belong- 
ing to  his  mother's  estate,  and  also  an  allow- 
ance in  lieu  of  one  year's  supply  of  provis- 
ions, and  ordered  tlie  sale  of  property  to  pay 
the  same.  The  property  in  controversy  was 
sold  under  this  order,  and  bought  by  one  J. 
E.  Hill,  who  conveyed  it  to  the  guardian  of 
the  minor.  The  case  was  submitteJ  to  a 
jury,  who  rendered  a  verdict  for  plaintiff. 
From  the  judgment  upon  that  verdict.  Albert 
Watts,  as  guardian  of  Dick  Watts,  appeals. 
Such  l)eing  the  facts  of  the  case,  we  deem  it 
unnecessary  to  consider  the  assignments  of 
error  in  detail. 

in  Ashe  v.  Yungst,  65  Tex.  631,  it  was 
held  that  the  surviving  husband  has  the 
power  to  sell  the  homestead  of  himseU  and 
bis  deceased  wife,  it  being  community  prop- 
erty, for  the  purpose  of  paying  debts  existing 
against  the  community  estate,  although  she 
v.l3s.w.no.l — 2 


leave  minor  children  sarviving,  and  the  es- 
tate be  insolvent.  That  case  arose  under  the 
present  constitution  and  laws.  In  Fagan  v. 
McWhirter.  71  Tex.  667,  9  8.  W.  Kep.  677, 
that  doctrine  was  distinctly  reaffirmed.  The 
question  of  the  power  of  the  husband  in  such 
a  case  can  no  longer  be  considered  an  open 
one  in  this  court.  In  Lacy  v.  UoUins,  12  S. 
W.  liep.  815,  we  held  that  section  50.  art  16. 
Const,  did  not  prohibit  a  single  man  from 
giving  a  mortgage  upon  his  homestead;  and 
in  Smith  v.  Hutton,  post.  18,  (decided  at  the 
present  term,)  the  doctrine  was  again  assert- 
ed that  the  constitutional  prohibition  only 
applied  to  married  men.  Since  A.  B.  Watte 
could  have  sold  the  homestead,  although  it 
may  have  been  in  part  community  property, 
to  pay  80  much  of  Miller's  debt  as  was  a 
charge  against  the  community  estate,  we 
are  of  opinion  that  he  could  give  a  deed  of 
trust  upon  it  for  the  same  purpose,  and  that 
a  sale  by  the  trustee  in  acoordanoe  with  the 
terms  of  the  instrument  passed  the  title  to 
the  property. 

It  is  insisted,  however,  that  the  action  of 
the  county  court  in  setting  apart  the  property 
in  controversy  to  the  minor,  Dick  Watts,  is 
conclusive  upon  the  parties  to  this  suit  until 
set  aside  in  a  proceeding  brought  directly  for 
that  purpose.  The  evidence  leaves  no  doubt 
that  at  least  one-half  of  this  homestead  was 
the  separate  estate  of  the  husband:  and  we 
know  of  no  law  which  authorizes  a  county 
court  to  set  apart  to  the  minor  child  of  a  de- 
ceased wife  the  homestead  of  the  surviving 
husband,  or  which,  in  such  a  case,  authorizes 
a  sale  of  the  homestead  to  make  op  an  allow- 
ance given  in  lieu  of  exempt  property.  An 
order  of  the  county  court  rendered  without 
authority  of  law,  is  a  nullity  and  may  be  so 
declared  in  any  proceeding  in  which  it  is 
called  in  question.  Besides,  the  decree  of  the 
county  court  setting  apart  this  property,  and 
then  ordering  its  sale,  etc..  were  made  long 
after  the  property  was  sold  under  the  deed  of 
trust. 

We  have  discussed  the  case  upon  the  theo- 
ry that  there  may  have  been  some  commu- 
nity interest  belonging  jointly  to  Watts  and 
his  wife  in  the  property  in  controversy.  The 
evidence  leaves  it  doubtful  whether  such  in- 
terest existed  or  not.  The  court  below 
charged  the  jury,  in  effect,  that  if  such  inters 
est  existed  they  should  find  for  appellant 
one-half  of  such  interest,  but  that  if  they 
found  that  it  was  wholly  the  separate  prop- 
erty of  A.  B.  Watts  they  should  And  for  ap- 
pellee. The  verdict  was  for  appellee  for  the 
entire  interest  of  Watts  and  his  wife  in  the 
property,  and,  in  view  of  the  charge  of  the 
court,  shows  that  the  jury  must  have  found 
it  to  be  the  separate  property  of  the  husband. 
It  is  insisted  that  ttie  verdict  is  without  evi- 
dence to  support  it  in  this  particular.  "The 
last  $25  that  was  paid  for  the  lot  was  paid 
four  or  five  weeks  after  the  marriage  of 
Watts.  AVhen  giving  testimony  in  the  case 
in  behalf  of  defendant,  he  wita  unable  to  say 
that  that  money  was  earned  after  his  mar- 
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riage.  In  the  case  of  Medlenka  v.  Downing, 
59  Tex.  32,  it  was  held  that  when  land  was 
purchased  by  the  husband,  and  partly  paid 
for  before  marriage,  and  the  payment  of  the 
remainder  of  the  purchase  money  was  made 
shortly  after  marriage,  no  presumption  arose 
that  the  money  used  in  making  the  final  pay- 
ment was  community  funds.  In  this  view 
of  the  law,  it  would  seem  that  the  jury  were 
warranted  in  finding  that  the  property  was 
of  the  separate  estate  of  the  husband,  and 
that  the  verdict  should  be  deemed  conclusive 
of  that  question.  But  we  are  of  the  opinion 
that,  in  any  aspect  of  the  case,  the  appellee 
was  entitled  to  a  verdict,  and  hence  should 
have  an  affirmance  of  the  judgment.  There- 
fore we  need  not  pass  upon  that  question.  We 
find  no  error  in  the  judgment,  and  it  is  af- 
firmed. 


Smith  v.  Hutton  at  dl. 
(Supreme  Court  of  Texas.    Jan.  21,1890.) 
HowssTBAJ)— HoBTOAoes — Unm^sbied  Men. 
Const.  Tez.  art.  16,  i  SO,  providing  that  no 
mortgaKe,  trust-deed,  or  other  lien  on  the  home- 
stead shall  ever  be  valid,  whether  created  by  the 
husband  alone  or  together  with  his  wife,  does  not 

Erobibtt  an  unmarried  man  from  mortgaging  his 
omeatead,  though  others  are  living  with  film  as  a 
family. 

Appeal  from  district  court,  Washington 
county;  0.  C.  Garrett,  Judge. 

Bassett,  Muse  &  Muse,  for  appellant.  C. 
It.  Breedlove  and  W.  W.  Searcy,  for  appel- 
lees. 

Henbt,  J.  This  is  an  action  of  trespass 
to  try  title  brought  by  appellant.  The  de- 
fendant recovered  judgment  for  the  land. 
Appellant  is  an  unmarried  man.  In  the  year 
1873  he  bought  the  land  in  controversy,  a  lot 
in  the  city  of  Brenham,  and  at  once  began 
to  live  on  it.  He  occupied  a  house  situated 
on  the  lot  as  a  home;  and  there  lived  with 
him  in  the  house  one  £ell  and  his  wife,  and 
their  children.  Kell's  wife  is  appellant's 
cousin.  They  all  lived  together  as  one  fami- 
ly; Kell  and  Smith  both  contributing  to  the 
support  of  all,  and  Mrs.  Kell  and  her  daugh- 
ter doing  the  household  work.  In  the  year 
1881,  Kell  died.  There  survived  him  his 
wife  and  four  daughters,  who  were  minors. 
After  Kell's  death,  his  widow,  and  her  daugh- 
ters, and  appellant  continued  to  live  together 
in  the  house  as  they  had  done  before.  The 
appellant  furnished  supplies,  and  did  that 
which  is  ordinarily  a  man's  work  on  the 
place,  while  Mrs.  Kell  and  her  daughters 
have  performed  the  duties  usually  performed 
by  the  female  members  of  a  family,  such  as 
sewing,  cookiug,  and  washing  for  appellant 
and  themselves.  In  the  year  1887  appellant 
executed  a  deed  of  trust  on  the  premises  to 
secure  a  debt.  The  property  was  sold  under 
the  deed  of  trust,  and  conveyed  by  the  pur- 
chaser to  appellees.  Appellant's  only  assign- 
ment of  errors  reads  as  follows:  "Upon  the 
conclusions  of  fact  found  by  the  judge,  the 
plaintiff  and  other  persons  composing  his 


household  constituted  a  family,  within  the 
intent  and  meaning  of  the  provisions  of  the 
constitution  exempting  the  homestead  of  e 
family  from  forced  sale  for  the  payment  of 
debts,  and  the  premises  in  controversy  were 
their  homestead:  and  the  deed  of  trust  and 
sale  under  which  the  defendants  claim  were 
therefore  invalid  and  the  court  erred  in  its 
conclusion  of  law  holding  otherwise,  and  in 
the  judgment  based  thereon,  denying  plaintiff 
a  recovery  of  the  premises. " 

We  deem  it  unnecessary  to  consider  the 
question  whether  appellant  and  the  persons 
living  with  him  constituted  a  family  within 
the  meaning  and  intent  of  our  homestead  laws. 
In  the  case  of  Lacy  v.  BoUins,  12  8.  W.  Rep., 
814-316,  (Tyler  term,  1889,)  we  decided  that 
an  unmarried  man  may  mortgage  his  home- 
stead. The  counsel  of  appellant  makes  an  ar- 
gument against  the  correctness  and  policy  of 
applying  that  decision  to  the  case  of  an  unmar- 
ried man  who  has  a  family.  He  insists  ttiat 
the  decision  ought  not  to  be  applied  to  cases 
where,  though  there  is  no  wife,  yet  there  are 
other  constituents  of  a  family  entitled  to  the 
homestead  protection.  We  reeognize  both 
the  force  of  the  argument  and  the  impor- 
tance of  the  question,  and  yet  we  are  con- 
strained to  believe  that  the  decision  referred 
to  embraces  the  case  before  us,  and  should  be 
adhered  to.  The  constitutional  restriction 
upon  mortgaging  a  homestead  is  in  the  fol- 
lowing language:  "No  mortgage,  trust-deed, 
or  other  lien  on  the  homestead  shall  ever  be 
valid,  •  •  •  whether  such  mortgage  or 
trust-deed  or  other  lien  shall  have  b^n  cre- 
ated by  the  husband  alone,  or  together  with 
his  wife."  Art.  16,  8  50.  It  is  provided  by 
our  laws,  and  is  contemplated  by  the  consti- 
tution, that  other  persons  besides  married 
people  may  own  homesteads,  all  of  which  are 
equally  protected  from  forced  sale,  without 
regard  to  the  status  of  the  owner.  The  re- 
strictions with  regard  to  the  voluntary  exer- 
cise of  dominion  over  a  homestead  by  its 
owner,  we  think,  do  depend  upon  his  status 
as  to  family  relations.  The  owner  is  prohib- 
ited from  selling  it  according  to  his  own 
pleasure  only  when  he  is  a  married  man,  and 
a  mortgage  by  him  is  equally  prohibited  when 
he  is  a  married  man.  If  the  purpose  was  to 
prohibit  the  mortgaging  of  a  homestead  by 
anybody,  or  under  any  circumstances,  the  lan- 
guage used  would  have  been  sufficient  to  ac- 
complish that  purpose  if  the  qualifying  words 
had  been  omitted.  As  the  language,  "the 
homestead  of  a  family  shall  be,  and  Is  hereby, 
protected  from  forced  sale  for  the  payment  of 
all  debts  except  *  •  *,"  is  without  dif- 
ficulty construed  to  embrace  every  homestead, 
so  would  the  language,  "no  mortgage,  trust- 
deed,  or  other  lien  on  the  homestead  shall 
ever  be  valid  except  *  *  *,"  have  as 
clearly  accomplished  the  same  purpose,  if 
they  had  not  been  used  in  connection  with 
the  words,  "  whether  such  mortgage  or  trust- 
deed  or  other  lien  shall  have  been  created  by 
the  husband  alone,  or  together  with  his  wife." 
Without  the  added  words,  the  prohibition  is 
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complete.  They  can  serve  no  purpose  but  to 
qualify  and  explain  tlie  preceding  clause. 
The  tkct  that  the  constitution  permits  the 
hii8l>and  and  wife,  wlien  acting  togetlier,  to 
Bell  the  homestead,  but  at  the  same  time  de- 
nies to  them  the  power  to  mortgage  it,  may 
to  some  extent  impair  the  force  of  the  argu- 
ment with  regard  to  the  reason  of  the  pro- 
vision growing  out  of  the  power  unquestion- 
ably left  in  the  unmarried  owner  to  sell  the 
family  homestead  at  bis  own  pleasure.  We 
think  the  language  of  the  constitution  is 
plain  enough  to  justify  the  construction  that 
we  give  it  without  its  being  necessary  to 
show  why  the  power  to  mortgiige  should  have 
been  granted  to  an  unmarried,  and  denied  to 
a  married,  man.  Satisfactory  reasons  for  the 
distinction,  no  doubt,  exist.  Even  if  they 
do  not,  there  still  may  have  existed  so  much 
doubt  about  the  utility  or  advantage  of  the 
rule  that  gave  the  power  to  sell,  but  denied 
it  to  make  a  mortgage,  as  to  prevent  its  being 
made  universal.    The  judgment  is  aiBrmed. 


Gulf,  C.  &  S.  F.  Rr.  Co.  t>.  Caufbeli.. 

{Supreme  Court  of  Texaa.    Jan.  21, 1890.) 

Cajuuebs — Injubt  to  Passbnobbs — Inbtbuotion — 
Damaoks. 

1.  In  an  action  against  a  carrier  for  personal 
injuries,  where  it  appears  that  a  freight  train  was 
forbidden  to  carry  passengers,  and  the  conductor 
■o  informed  plaintiS,  and  told  him  he  could  not 
carry  him,  but  a  brakeman  afterwards  told  him  to 
get  on,  and  he  was  injured  while  the  train  was  be- 
ing made  np,  it  is  error  to  refuse  to  charge  that,  if 
such  were  Uie  facte,  he  cannot  recover,  and  that  if 
the  train  was  forbidden  to  oairy  passengers  the 
conductor  could  not  relax  the  rule  without  the  con- 
sent of  the  company. 

a.  An  allowance  for  physician's  Bervices,in  case 
Of  a  railroad  accident,  can  only  be  for  their  reason- 
able value,  and  not  for  a  larger  sum,  in  view  of  a 
prospective  lawsuit  and  the  necessity  of  testifying 
as  an  expert. 

Commissioners' decision.  Appeal  from  dis- 
trict court,  Washington  county;  J.  B.  Mo- 
Fablamd,  Judge. 

J.  W.  Terry,  for  appellant. 

HoBBT,  J.  This  is  a  suit  by  the  appellee, 
Campbell,  who  was  plaintiff  below,  for  dam- 
ages for  personal  injuries  received  in  a  col- 
lision between  two  portions  of  a  freight  train, 
in  the  city  of  Brenham,  upon  which  he  alleged 
he  had  taken  passage  for  the  purpose  of  go- 
ing to  Kinney.  He  testifled  that  he  was  in 
Brenham  on  the  night  of  the  SOth  March, 
VSSI,  and  expected  to  return  to  his  home  at 
or  near  Kinney.  He  had  ridden  on  freight 
trains  on  several  occasions  to  and  from  Bren- 
ham and  Kinney.  The  freight  train  pulled 
into  the  depot  at  Brenham  on  the  way  to  Kin- 
ney. He  asked  a  man  standing  on  the  plat- 
form, with  a  lantern  in  his  hand,  if  he  had 
charge  of  the  train,  who  answered  aflSrma- 
tively,  and  gave  him  permission  to  get  on. 
Plaintiff  took  a  seat  in  the  caboose,  and  expect- 
ed, and  was  prepared,  to  p^y  his  fare.  In  a  few 
moments  the  engine  begun  to  back  tlie  car. 
Eaintiff  rose  from  his  seat,  and  started  to  the 
door  of  the  caboose,  to  ascertain  the  cause  of 


the  backing,  when  the  collision  occurred,  and 
he  was  thrown  out  on  the  ground,  and 
bruised.  He  did  not  recollect  exactly  how 
he  was  hurled  out  of  the  car.  His  coat  caught 
on  to  the  brake  at  the  end  of  the  caboose. 
There  was  testimony  that  some  freight  trains 
carried  passengers  and  others  did  not.  Mar- 
tin, the  engineer  who  was  in  charge  of  the 
train,  testifled  that  after  the  train  arrived  at 
Brenham  be  cut  tlie  engine  loose  from  the 
main  train,  and  attached  the  caboose  to  it, 
and  pulled  to  the  tank  for  water.  While 
there  plaintiff  insisted  on  riding  to  Kinney, 
and  got  on  the  engine.  After  telling  him  he 
could  not  three  times,  he  got  off,  and  he  saw 
no  more  of  plaintiff  until  he  commenced  baclw- 
ing  down  towards  the  north  end  of  the  switch, 
when  be  saw  the  plaintiff  standing  on  the 
platform  of  the  caboose  nearest  the  engine. 
Could  see  him  distinctly,  as  the  head-light 
shone  directly  in  his  face.  Witness  stopped 
the  engine  and  caboose,  waiting  for  orders 
from  conductor,  and  while  so  waiting  a  por- 
tion of  the  main  train  of  cars  broke  loose, 
and  ran  down  with  considerable  force;  struck 
the  caboose,  and  drove  it  up  on  the  pilot  of 
the  engine,  and  threw  plaintiff  from  the  plat- 
form. When  witness  saw  the  situation,  he 
reversed  his  engine  so  as  to  give  plaintiff  a 
chance  to  j  ump  off.  The  cars  would  not  have 
broken  loose  and  run  back  had  the  brakes 
been  set  on  them.  It  was  negligence  not  to 
have  them  set.  Plaintiff  was  inside  of  the 
caboose.  The  train  was  not  allowed  to  carry 
passengers.  There  was  proof  that  he  had 
stated  to  several  persons,  a  few  days  after  the 
injury,  that  he  "got  full  while  at  Brenham. 
Was  left  by  the  passenger  train.  Tried  to 
come  home  on  a  freight.  Was  put  off  by  the 
engineer.  Then  went  to  the  conductor,  who 
refused  to  let  him  ride.  Afterwards  he  met 
a  man  on  the  platform  with  a  lantern,  who 
told  him  to  get  on  the  train.  He  got  on  the 
rear  end  of  the  caboose,  and  could  have  jumped 
off,  but  he  remained  standing,  and  got  hurt." 
The  conductor  testifled  that  "plaintiff  asked 
him  to  let  him  ride  on  the  train  to  Kinney. 
He  told  him  he  could  not  ride  on  the  train,  as 
he  had  no  authority  to  do  so,  and  would  not 
carry  passengers.  He  gave  no  one  permis- 
sion to  ride  on  the  train.  The  brakemen  liad 
no  authority  to  allow  any  one  to  ride.  Both 
doors  of  the  caboose  were  locked.  Two  brake- 
men  were  inside,  both  of  whom  had  lanterns. 
There  were  14  cars  in  the  collision.  The 
bratceman  on  the  north  end  of  the  cars  failed 
to  set  the  brakes,  and  this  caused  the  col- 
lision." Plaintiff  denied  telling  any  one  that 
he  was  on  the  platform  of  the  caboose  at  the 
time  of  the  accident.  It  was  admitted  that 
the  conductor  and  brakemen  were  discharged 
on  account  of  the  accident.  The  jury  re- 
turned a  verdict  for  $150  actual  and  $850 
punitory  damages.  No  exemplary  damages 
were  claimed  in  the  petition,  and  judgment 
was  rendered  for  the  former,  the  latter  hav- 
ing been  remitted.  The  case  is  before  us  on 
appeal,  but  there  is  no  appearance  for  appel- 
lee. 
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The  refusal  of  the  court  below  to  give  the 
following  charges  requested,  is  assigned  as 
error:  "  (1)  If  you  believe  from  the  evidence 
that  the  freight  train  in  question  was  prohib- 
ited from  carrying  passengers,  and  that  when 
plaintiff  applied  to  the  conductor  for  passage 
on  said  train  he  was  informed  by  tlie  con- 
ductor that  he  could  not  ride  on  that  train, 
then  you  will  find  for  the  defendant,  although 
you  may  believe  that  a  bnikeman  or  some 
other  person  afterwards  told  tlie  plaintiff  to 
get  on  the  train.  (2)  If  you  believe  from 
the  evidence  that  by  the  rules  of  the  company 
passengers  were  forbidden  to  be  carried  on 
the  train  In  question,  then  the  presumption 
is  that  the  plaintiff  was  an  intruder,  and 
without  lawful  riglit  to  be  there.  This  pre- 
sumption may  be  rebutted  by  the  plaintiff, 
showing  that  while  the  rules  forbid  the  trans- 
portation of  passengers  upon  such  trains,  yet 
with  knowledge  of  the  company,  and  without 
objection  on  its  part,  they  are  habitually  per- 
mitted to  take  passage  on  .'juch  trains.  The 
company,  through  its  proper  officers,  having 
the  right  to  make  these  rules,  may,  through 
the  same  offlcers,  relax  or  dispense  with  them, 
and  the  public  areauthorized  to  consider  them 
dispensed  with  when  not  practically  enforced. 
The  conductor  cannot  relax  these  regulations 
without  the  consent  of  tlie  company,  because 
he  is  the  agent  whose  special  duty  it  is  to  see 
that  they  are  enforced,  and  any  relaxation  of 
the  rules  on  his  part  would  be  a  disobedience 
of  the  orders  of  his  superiors.  There  is  no 
proof  of  gross  negligence  in  this  case,  iind 
hence  if  you  find  that,  as  defined  in  thecliarge, 
the  plaintiff  was  not  a  lawful  passenger  on 
the  car,  you  will  And  for  defendant." 

These  instructions  are  in  the  language  of 
our  supreme  court  in  the  case  of  Prince  v. 
liailway  Co.,  64  Tex.  146.  The  jury  were 
instructed  that,  if  the  plaintiff  entered  the 
caboose  by  the  invitation,  knowledge,  and 
consent  of  the  conductor,  he  was  a  lawful 
passenger,  and  was  entitled  to  all  the  rights, 
etc.,  of  such  passenger  on  a  regular  passenger 
train ;  and,  if  he  received  the  injuries  through 
the  carelessness  and  negligence  of  the  defend- 
ant, he  was  entitled  to  a  verdict.  But  if  they 
believed  the  caboose  was  not  in  the  habit  of 
carrying  passengers,  and  plaintiff  entered  it, 
without  the  knowledge  and  consent  of  the 
conductor,  be  was  guilty  of  contributory  neg- 
ligence, and  could  not  recover  unless  the  com- 
pany was  guilty  of  gross  negligence.  We  do 
not  understand  titis  to  be  the  law  applicable 
to  the  facts  in  this  case.  If  the  conductor 
told  the  plaintiff  that  he  was  not  authorized 
or  permitted  to  carry  passengers,  and  still  he 
entered  the  car  with  the  knowledge  and  con- 
sent of  the  conductor,  he  would  not,  under 
the  authoiity  of  Railway  Co.  v.  Moore,  49 
Tex.  31,  and  Prince  v.  Railway  Co.,  supra, 
have  been  a  lawful  passenger  thereon;  be- 
cause, from  the  evidence  in  the  case,  he  must 
have  known  the  fact  that  the  conductor  pos- 
sessed no  authority  to  permit  him  to  ride, 
and  that  it  was  in  violation  of  the  rules  of 
the  company  if  be  became  a  passenger  on  the 


train.  This  is  not  denied  by  the  plaintiff's 
evidence.  It  is  quite  plain  that  he  knew,  or 
certainly  had  reason  to  suppose,  that  the 
"man  on  the  platform  with  a  lantern  in  his 
hand"  was  violating  the  order  of  the  defend- 
ant even  if  he  was  one  of  defendant's  em- 
ployes, and  gave  him  permission  to  ride.  It 
does  not  appear  from  the  plaintiff's  evidence 
that  the  person  giving  him  permission  to  ride 
in  the  caboose  was  authorized  so  to  do;  and 
it  does  appear  from  the  evidence  that  the 
plaintiff  was  informed,  by  the  conductor  that 
he  could  not  carry  passengers  on  that  train. 
A  case,  then,  is  presented  in  which  the  plain- 
tiff is  injured  while  unlawfully  upon  defend- 
ant's car,  and,  according  to  his  evidence,  the 
injury  would  not  have  occurred  but  for  his 
own  negligence.  AVe  think,  under  the  rules 
laid  down  in  the  cases  cited,  a  charge  embody- 
ing the  principles  contained  in  the  instruc- 
tions requested  should  have  been  given. 

The  flfth  assignment  of  error  is  that  the 
court  erred  in  admitting,  over  the  defend- 
ant's objection,  the  evidence  of  Dr.  McCrreg- 
or  relative  to  his  medical  bill  of  8100;  it  ap- 
pearing from  said  evidence  tliat  bis  said  med- 
ical bill  was  based  upon  a  prospective  law- 
suit, and  not  for  services  actually  rendered. 
Br.  McGregor,  on  direct  examination,  testi- 
fied: "My  bill  was  one  hundred  dollars,  and 
has  not  been  paid.  I  believe  the  bill,  under 
the  circumstances,  whs  a  reasonable  one.  I 
have  charged  Campbell  with  it,  and  expect 
liira  to  pay  me  if  he  can  but  get  anything  in 
this  suit."  On  cross-examination,  he  testi- 
fied: "Visited  pliiintiff  four  or  five  times,  at 
a  distance  of  tliree  miles.  According  to  my 
schedule,  the  ordinary  price  for  a  visit  to  Mr. 
Campbell  would  be  $3,  which  for  five  visits 
would  amount  to  $15.  1  prescribed  for  him 
five  times.  Charge,  for  each  prescription, 
$1.50,  which  for  five  prescriptions  would 
amount  to  $7.50,  making  a  total  of  $22.50. 
My  charge  of  one  hundred  dollars  was  based 
on  a  prospectivelawsuit.  The  reason  I  charge 
more  in  cases  of  gunshot  wounds,  cuts,  and 
railroad  accidents  is  that,  as  attending  phy- 
sician, I  always  have  to  testify  as  an  expert 
as  to  injuries  and  their  possible  consequen- 
ces. This  entai  Is  a  great  deal  of  work  I  would 
not  have  to  do  in  ordinary  cases."  Where- 
upon the  defendant  objected  to  the  evidence 
relating  to  the  medical  bill  of  $10U,  and  asked 
that  it  be  excluded,  on  the  ground  that  the 
same  was  incompetent  and  inadmissible, — it 
appearing  from  the  witness'  own  testimony 
that  bis  bill  was  based  upon  a  prospective 
lawsuit,  and  not  for  services  actually  ren- 
dered to  the  plaintiff;  which  request  was  by 
the  court  refused.  The  court,  in  its  charge, 
did  not  exclude  from  the  consideration  of  the 
jury  so  much  of  the  bill  as  was  based  on  a 
prospective  lawsuit.  If  the  plaintiff  was  en- 
titled to  any  damages  under  the  facts  of  this 
case,  — a  question  we  are  not  called  upon  to  de- 
cide,— he  was  entitled,  as  a  part  thereof ,  to  re- 
cover the  reasonable  value  of  medical  services 
rendered  him  in  effecting  a  cure;  but  lie  was 
not  entitled  to  recover  the  value  of  his  sei- vices 
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as  a  witness  In  the  case.  For  the  errors  men- 
tioned  we  think  the  judgment  should  be  re- 
versed, and  the  cause  remanded. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  reversed,  and  cause  remanded. 


Beinsteik  v.  Daniels. 
(Supreme  Court  uf  Texas.    Jan.  24, 1890.) 

HOMESTEi.D. 

A  farm  occupied  as  a  homestead  does  not 
lose  that  character  by  the  purchase  of  a  house  and 
lot  In  a  city,  occupied  by  the  wife  partly  for  the 
purpose  of  sending  her  children  aud  graudcblldren 
to  school,  and  partly  on  account  of  her  health,  the 
husband  remaining  on  the  farm,  and  continuing  to 
cultivate  it,  neither  husband  nor  wife  intending  to 
abandon  it  as  a  homestead. 

Appeal  from  district  court,  Washington 
county. 

Action  by  W.  Reinstein  against  John  Dan- 
iels on  two  promissory  notes,  and  to  foreclose 
a  deed  of  trust  given  to  secure  them.  Plain- 
tiff appeals  from  a  judgment  for  the  defend- 
ant. 

Beany  A  Qarrett,  for  appellant.  Bassett, 
Muse  (fr  Muse,  for  appellee. 

Henby,  J.  This  suit  was  Qled  in  Febru- 
vy,  18£9,  upon  twu  promissory  notes  of  date 
February  14,  1887,  for  the  sum  of  8281.76 
each,  due  and  payable  two  and  three  years  aft- 
er the  date  thereof,  and  to  foreclose  a  mort- 
gage lien  on  the  land  described  in  plaintiff's 
petition.  The  defendant  answered  by  gen- 
eral and  special  demurrers,  general  denials, 
and  by  special  answer  set  up  that  the  land 
upon  which  the  mortgage  was  sought  to  be 
foreclosed  was  his  homestead,  and  prayed 
for  judgment  canceling  the  same,  etc.  The 
case  was  tried  before  the  judge  without  a  jury. 
He  found  that  the  land  was  the  homestead  of 
the  defendant,  refused  to  foreclose  tlie  mort- 
ffage,  and  dismissed  the  suit.  From  this 
judgment  plaintiff  prosecutes  this  appeal,  and 
assigns  the  following  errors: 

"(1)  The  court  erred  in  holding  that  the 
land  upon  which  the  deed  of  trust  wms  given, 
and  to  foreclose  which  this  suit  was  brought, 
was  the  homestead  of  John  Daniels  and  his 
wife,  Lucinda  Daniels.  (2)  The  court  erred 
in  refusing  to  give  the  plaintiff  judgment  for 
the  amount  of  the  notes  sued  upon,  and  in  re- 
fusing to  foreclose  the  lien  on  the  land  de- 
scribed in  plaintiff's  petition,  and  in  dismiss- 
ing plaintiff's  suit." 

Tlie  following  are  the  conclusions  of  fact 
and  law  as  found  by  the  court: 

"(1)  On  February  14, 1887,  the  defendant, 
John  Daniels,  executed  a  deed  of  trust  to 
William  P.  Ewing,  as  trustee  for  the  plaintiff, 
W.  Reinstein,  on  the  land  described  in  the 
plaintiff's  petition,  in  order  to  secure  the  pay- 
mentof  two  promissory  notes  of  said  Daniels, 
executed  to  the  said  Reinstein,  bearing  even 
date  with  said  deed  of  trust,  for  the  sum  of 
two  hundred  aud  eighty-one  76-100  dollars 
each,  payable  two  and  three  years  after  date, 


respectively,  with  interest  from  date  until 
paid  at  the  rate  of  ten  per  cent,  per  annum. 
The  deed  of  trust  was  signed  by  John  Daniels 
alone,  was  duly  aclinowledged  and  recorded, 
and  became  a  valid  lien  on  the  land,  unless  it 
is  the  homestead  of  the  defendant  and  his 
wife,  Lucinda  Daniels.  (2)  The  defendant 
is  a  married  man,  and  the  head  of  a  family. 
He  and  his  wife,  Lucinda,  have  been  married 
about  thirty  years,  and  have  two  children. 
The  eldest,  James  Massey,  is  24  years  of  age, 
and  the  other,  Estella,  Is  the  wife  of  Horace 
Lindsey,  whom  she  married  December  2, 
1882,  when  about  16  years  old.  Since  hec 
marriage  Mrs.  Lindsey  has  not  been  a  mem- 
ber of  the  family.  James  Massey  has  l)een 
with  his  mother  and  father  up  to  the  present 
time.  Defendant  and  his  wife  have  living 
with  them  also  two  children  of  one  Polk  Hill, 
a  son  of  Mrs.  Daniels  by  a  former  marriage, 
to- wit,  Jolin  and  George  Ellis.  The  mother 
of  these  children  is  dead,  and  they  are  cared 
for  and  supported  by  defendant  and  his  wife. 
(3)  In  March,  1881,  W.  A.  Bizzell  conveyed 
213  acres  of  land  to  the  defendant,  which  is 
the  same  included  in  the  deed  of  trust,  less 
sixty  acres  conveyed  by  defendant  and  bis 
wife  to  one  Hiirriet  Ford,  leaving  153  acres 
in  the  tract.  Tlie  defendant  had  contracted 
for  this  laud  from  Bizzell  about  the  year  1870, 
and  had  resided  on  it  ever  since  with  his  fam- 
ily, but  only  finished  paying  for  it  about  the 
time  of  the  execution  of  Bizzell's  deed  to  him. 
The  153  acres  consisted  of  sixty-six  acres  in 
cultivation,  and  the  balance  in  the  timber. 
The  land  in  cultivation  has  three  tenant- 
houses  on  it,  and  is  under  fence.  (4)  In  De- 
cember, 1881,  the  defendant  bought  a  house 
and  lot  in  the  city  of  Brenham,  for  which  he 
agreed  to  pay  $400.  He  paid  8100  in  cash, 
and  executed  two  notes  for  8150  each,  due 
January,  1883,  and  January  1,  1884,  respect- 
ively, with  twelve  per  cent,  interest.  A 
deed  was  executed  to  him,  reciting  the  con- 
sideration as  stated,  and  reserving  a  vendor's 
lien  for  the  purchase  money.  It  was  duly 
acknowledged,  and  was  filed  for  record  De- 
cember 13,  1881,  and  afterwards  duly  record- 
ed. Neither  of  said  notes  for  the  purchase 
money  has  been  paid,  and  there  is  now  due 
on  them  an  amount  equal  to  the  original  pur- 
chase money.  They  have  been  renewed  since 
their  execution,  and  are  in  force.  The  defend- 
ant lias  rendered  for  taxation  and  paid  the  tax- 
es on  the  said  lot  in  Brenham.  (5)  Defendant 
and  bis  wife  both  testified  that  Mrs.  Daniels 
came  to  Brenham  for  the  purpose  of  sending 
their  children  to  school,  and  that  tliey  both 
Intended  to  return  to  the  farm,  and  that  they 
did  not  intend  to  leave  or  abandon  it  as  a 
homestead.  The  daughter  attended  school 
until  she  was  married,  the  son  attended  for 
two  years,  and  the  Hills  are  now  in  attend- 
ance, and  have  been  for  some  time.  The  de- 
fendant has  all  the  time  remained  on  the 
farm,  cultivating  a  portion  of  the  same  wltb 
the  labor  of  himself  and  his  cliildren  and 
hired  hands,  and  renting  out  a  portion  of  it. 
He  has  come  in  town  to  visit  his  family  on 
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an  average  of  once  in  two  weeks.  Mrs. 
Daniels  gave  it  as  an  additional  reason  for 
coming  into  town  that  her  health  was  bad  at 
the  time ;  that  they  had  bought  the  lot  in  town 
to  keep  from  paying  rent.  Two  or  three 
neighlx>rs  near  the  farm  testified  that  Daniels 
and  his  wife  had  always  said  that  they  intend- 
ed.to  return  to  the  farm.  The  defendant  has 
used  and  cultivated  the  farm  in  support  of 
himself  and  family  all  the  time  except  the 
year  1887,  when  he  rented  it  to  the  plaintiff, 
in  order  to  pay  him  a  portion  of  the  debt  which 
he  owed  him.  He  is  a  farmer,  and  does  noth- 
ing else.  That  year  the  defendant  rented 
and  cultivated  land  adjoining  his  said  farm. 
On  one  occasion,  but  some  time  before,  and 
not  in  connection  with  the  deed  of  trust, 
Daniels  told  Beinstein  tbut  he  had  a  good 
home  In  Brenham.  (6)  On  the  marriage  of 
the  daughter  to  Horace  Lindsey  the  parents 
told  Horace  Lindsey  that  they  intended  to 
divide  the  farm  between  the  two  children,  and 
the  defendant  designated  and  gave  to  Lind- 
sey a  patch  or  parcel  of  ten  acres  in  the  field, 
the  balance  of  his  half  to  be  taken  from  out- 
side, and  Lindsey  has  ever  since  exercised 
exclusive  ownership  over,  and  received  the 
rents  from,  that  ten  acres.  The  gift  was  oral. 
No  deed  or  writing  whatever  lias  been  ex- 
ecuted to  carry  it  into  effect.  (7)  Soon  after 
the  defendant  had  agreed  to  rent  the  farm  to 
the  plaintiff  for  the  year  1887,  the  defendant, 
being  pushed  for  the  payment  of  a  judgment 
that  had  been  recovered  against  him  for 
about  $280  by  one  Hoffman,  and  the  sale  of 
his  land  being  threatened,  went  to  the  plain- 
tiff, and  requested  him  to  take  the  judgment 
up  and  give  him  time.  Plaintiff  agreed  to 
do  so  if  defendant  would  include  an  indebt- 
edness to  him  on  store  account,  and  give 
notes  secured  by  a  deed  of  trust  on  defendant's 
farm  for  the  entire  amount.  The  negotia- 
tion resulted  in  the  notes  and  deed  of  trust 
sued  on.  In  arriving  at  the  amount  for 
which  the  notes  should  be  executed,  the  rents 
for  1887,  amounting  to  $262,  were  deducted 
from  the  amount  due  by  the  defendant  to  the 
plaintiff  on  the  store  account,  and  the  bal- 
was  added  to  the  Hoffman  judgment,  and  the 
sum  was  divided  into  two  equal  amounts,  for 
which  the  two  notes  were  executed. 

"Conclusions  of  Law:  (1)  The  land  is  the 
homestead  of  the  defendant,  .Tohn  Daniels, 
and  was  when  the  deed  of  trust  was  executed. 
The  deed  of  trust  is  therefore  invalid.  (2) 
The  defendant  is  indebted  to  the  plaintiff  in 
the  full  amount  of  the  notes,  principal  and 
interest;  but  as  there  is  no  lien  on  the  land, 
and  as  only  one  of  the  said  notes  is  due,  and 
that  is  for  an  amount  below  the  jurisdiction  of 
this  court,  the  plaintiff  cannot  recover  for  his 
debt.  Judgment  will  therefore  be  that  the 
plaintiff  has  no  lien  on  said  land;  that  his 
cause  of  action  on  his  debt  be  dismissed  for 
the  want  of  jurisdiction;  and  on  the  defend- 
ant's plea  in  reconvention  restraining  the 
plaintiff  from  ever  selling  under  the  said  deed 
of  trust." 

We  find  no  error  in  these  proceedings.  No 


title  to  the  Brenham  property  had  been  ac- 
quired. The  residence  there  of  the  wife  and 
children,  composing  the  family,  is  explained, 
and  was  intended  to  be  temporary  only.  The 
husband  had  continued  to  reside  upon  and 
cultivate  the  farm.  The  facts  show  that  it 
was  once  the  homestead  of  appellee,  and  sus- 
tain the  conclusion  of  the  court  that  it  had 
never  lost  that  character.  The  judgment  is 
afiSrmed. 


Ibyin  v.  Ellis  et  al. 
(Supreme  Court  of  Texaa.    Jan.  21, 1890.) 

SB<jnEBTEl.TIOK— lUTBBVBNTION — EbTOFPBI.. 

1.  A  plea  that  the  intervenor,  in  sequestratioa 
proceedin^B,  shows  no  cause  why  he  should  be  per- 
mitted to  intervene,  and  that  the  petition  is  insuf- 
flcient  in  law,  amounts  only  to  a  general  demurrer, 
and  is  not  sufficient  to  raise  the  objection  that 
no  oath  and  bond  were  filed. 

2.  A  petition  for  intervention  In  sect"estration 
proceedings,  alleging  that  the  intervenor  was  the 
owner  and  in  possession  of  the  property  when 
seized  under  the  writ  of  sequestration,  and  taken 
from  his  possession,  and  given  to  plaintiff,  is  suf- 
ficient on  general  demurrer. 

8.  The  evidence  being  conflicting  as  to  whether 
the  logs  sequestered  were  cut  on  land  of  defendant 
or  Intervenor,  the  verdict  will  not  be  disturbed  on 
appeal. 

4.  A  declaration  by  the  intervenor  to  the  sheriff, 
after  the  sequestration,  that  the  property  did  not 
belong  to  him,  will  not  estop  bim  from  intervening 
to  claim  the  property. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Jefferson  county;  W.  H.  Ford, 
Judge. 

Tom  J.  Russell,  for  appellant.  Hal  W. 
Greer,  for  appellees. 

AcKEK,  p.  J.  John  P.  Irvin  brought  this 
suit  against  J.  W.  Ellis  to  recover  150  pine 
logs  of  the  value  of  $600,  and  sued  out  a  writ 
of  sequestration,  under  which  the  sheriff  of 
Jefferson  county  took  possession  of  the  logs, 
and  afterwards  delivered  them  to  the  plainti^ 
upon  his  executing  bond  as  required  by  stat- 
ute. Irvin  sold  the  logs  for  $515.  After- 
wards, appellee  W.  W.  Ellis,  by  leave  of  the 
court,  filed  his  plea  in  intervention,  claiming 
the  logs  as  bis  property,  and  praying  judg- 
ment against  Irvin  for  them,  or,  in  the  al- 
ternative, for  their  value.  The  plaintiff  filed 
a  general  demurrer  to  the  plea  in  interven- 
tion, which  was  overruled,  and  the  trial  by 
jury  resulted  in  verdict  and  judgment  in 
favor  of  intervenor  for  the  value  of  the  logs 
and  interest;  and  plaintiff  appealed. 

The  first  assignment  of  error  is:  "The 
court  erred  in  overruling  the  plaintiff's  spe- 
cial demurrer  to  the  plea  in  intervention  of 
W.  W.  Ellis,  because  there  was  no  oath  and 
bond  made  and  filed  in  said  cause  by  W.  W. 
Ellis  as  claimant  for  the  trial  of  the  right  of 
property,  as  the  statute  law  requires  in  such 
cases,  when  a  writ  of  sequestration  has  issued 
at  the  instanre  of  the  plaintiff  against  de- 
fendant, and  the  property  in  dispute  has  been 
levied  upon  by  the  sheriff  under  said  writ, 
and  held  by  him. "    The  pleading  referred  to 
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as  a  "special  demurrer"  is  In  the  following 
language:  "And  now  in  this  cause  conms 
John  P.  Irvin,  phiintifif  in  the  original  suit 
Ko.  963,  styled  John  P.  Irvin  v.  J.  W.  Ellis, 
and  moves  this  court  to  dismiss  the  plea  of 
the  intervener  in  this  case,  because  that  said 
intervener  does  not  show  by  his-  petition  of 
intervention  any  cause  why  he  should  be  per- 
mitted to  intervene  in  said  suit,  and  further 
says  that  said  petition  is  insufficient  in  law 
for  intervener  to  maintain  said  suit:  and  of 
this  he  asks  judgement  of  the  coui-t. "  'No  par- 
ticular ground  of  objection  to  the  plea  in  in- 
tervention is  stated  in  this  pleading,  and  it 
la  clearly  nothing  more  than  a  general  de- 
murrer. The  grounds  of  objection  set  up  in 
the  assignment  of  error,  not  having  been  in- 
terposed by  proper  pleading  in  the  court  b&- 
low,  cannot  be  considered  here,  unless  those 
grounds  are  such  as  would  be  reached  by  gen- 
eral demurrer.  The  sufficiency  of  the  plead- 
ing mnst  be  tested  by  the  objections  urged 
against  it  in  the  court  below.  We  think, 
however,  that  the  plea  in  intervention  stated 
a  case  that  clearly  entitled  appellee  to  inter- 
vene, whatever  objection  might  have  been 
urged  against  it.  It  was  alleged  that  the  in- 
tervenor  was  the  owner,  and  in  possession,  of 
the  logs,  when  they  were  seized  under  the 
writ  of  sequestration  sued  out  by  Irvin 
against  J.  W.  Ellis,  and  taken  from  his  pos- 
session, and  delivered  to  Irvin.  These  alle- 
gations certainly  showed  that  the  intervenor 
had  an  interest  in  the  subject-matter  of  the 
suit,  which  is  the  ordinary  test  of  the  right 
to  intervene.  Peiser  v.  Peticolas,  48  Tex. 
4i>8;  Pool  V.  Sanford,  52  Tex.  632;  Mills  v. 
Swear! ngen,  67  Tex.  274,  3  S.  W.  Kep.  268; 
Chandler  v.  Pulton.  10  Tex.  2.  We  think 
the  plea  in  intervention  was  proper,  and  that 
the  court  below  did  not  err  in  so  holding. 

Tlie  next  assignment  of  error  presented  is: 
"The  court  erred  in  not  granting  the  plain- 
tiff a  new  trial  in  this  cause,  because  the  ver- 
dict of  the  jury  is  insufficient,  unsupported 
by  the  evidence,  in  this,  that  the  testimony 
of  the  witnesses  J.  A.  Bohler  and  H.  L.-Byerly 
and  P.  J3yerly  is  positive  that  the  logs  in  suit 
were  taken  from  the  W.  B.  Greene  survey, 
the  property  of  the  plaintiff  Irvin.  These 
witnesses  are  disinterested,  and  live  in  the 
vicinity,  and  saw  the  hands  of  defendant  and 
intervenor  every  day  at  work  while  cutting 
these  logs;  and  one  of  the  witnesses,  J.  A. 
Bohler,  says  he  saw  the  identical  logs  cut, 
put  into  the  water,  and  came  with  tliem  to 
Beaumont,  and  was  present  when  the  logs 
were  sequestei'ed.  The  testimony  of  Thomas 
H.  Langham  is  certain  and  positive  that  the 
intervenor  declared  ttie  logs  that  were  se- 
questered did  not  belong  to  him,  but  belonged 
to  his  father,  J.  W.  Ellis,  the  defendant,  at 
the  time  the  writ  of  sequestration  was  levied 
upon  the  logs  at  Beaumont,  Tex.,  near  the 
Reliance  Lumber  C!o.'s  mill,  and  other  like 
testimony  to  the  same  effect. "  There  was 
very  great  conflict  in  the  evidence  as  to  where 
the  logs  were  cut, — whether  on  the  Greene 
survey,  claimed  by  the  plaintiff,  or  other  sur- 


veys, claimed  by  intervenor  and  his  father. 
About  an  equal  number  of  witnesses  testified 
each  way.  It  was  a  question  of  fact  for  the 
jury  and  the  trial  court,  and  we  have  no  au- 
thority, under  repeated  decisions  of  this  court, 
to  disturb  the  verdict  when  the  evidence  is 
conflicting.  The  declaration  alleged  in  the 
concluding  paragraph  of  this  assignment  to 
have  been  made  by  the  intervenor  to  the 
sheriff,  Langham,  appears  to  have  been  made 
after  the  writ  had  been  levied,  and  in  reply 
to  the  suggestion  that  the  plaintiff  was  will* 
ing  to  compromise.  The  logs  were  in  a  raft 
containing  logs  belonging  to  the  defendant 
in  the  writ,  J.  W.  Ellis,  and  his  sons.  The 
intervenor  testified  that  the  sheriff  told  him 
the  writ  was  against  his  father,  J.  W.  Ellis, 
and  that  he  had  levied  the  writ  on  logs  be- 
longing to  his  father,  and  that  plaintiff  was 
willing  to  compromise  his  claim;  that  he  told 
the  sheriff  he  had  no  authority  to  act  for  his 
father  in  making  a  compromise  with  the 
plaintiff;  that  he  did  not  know  at  the  time  of 
his  conversation  with  the  sheriff  what  par- 
ticular logs  had  been  seized  under  the  writ; 
and  that  he  owned  the  long  logs  described  In 
the  sheriff's  return  on  the  writ.  Other  wit- 
nesses testified  that  intervenor  owned  the 
logs  claimed  by  him.  This  evidence,  it 
seems  to  us,  satisfactorily  explains  the  decla- 
ration in  a  manuer  entirely  consistent  with 
the  good  faith  of  intervener's  claim. 

Under  the  fifth  and  last  assignment  pre- 
sented it  is  contended  that  "the  court  erred 
in  its  charge,  in  regard  to  the  claim  of  the 
intervenor,  in  not  instructing  the  jury  that 
the  intervenor  was  estopped  from  claiming 
the  timber  after  having  made  the  declaration 
to  the  sheriff"  in  regard  to  the  ownership  of 
the  logs.  We  might  dispose  of  this  assign- 
ment with  the  statement  that  no  special 
charge  was  requested  on  the  alleged  neglect- 
ed issues;  but  we  think  it  clear,  from  the  fore- 
going statement  of  the  evidence  relating  to 
the  declaration,  that  the  law  of  estoppel  has 
no  application  to  this  case.  "An  estoppel  in 
pais  is  the  effect  of  the  voluntary  conduct  of 
a  party,  whereby  he  is  precluded,  both  at  law 
and  in  equity,  from  asserting  the  rights  which 
might,  perhaps,  have  otherwise  existed,  ei- 
ther of  property,  of  contract,  or  of  remedy,  as 
against  another  person,  who  has  in  good  faith 
relied  upon  such  conduct,  and  has  been  led 
thereby  to  change  his  position  fur  the  worse, 
and  who,  on  his  part,  acquires  some  corre- 
sponding right,  either  of  property,  of  con- 
tract, or  of  remedy."  Bridges  v.  Johnson,  69 
Tex.  717,  7  S.  W.  Bep.  506;  Bynum  v.  Pres- 
ton, 69  Tex.  287,  6  S.  W.  Rep.  428.  The 
plaintiff  was  not  induced  by  the  declaration 
to  change  his  position  at  all.  The  levy  had 
been  made.  Nor  did  the  intervenor  acquire 
any  right  thereby.  We  find  no  error  in  the 
record,  and  are  of  opinion  that  the  judgment 
of  the  court  below  should  be  affirmed. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  affirmed,  ogitized  by  VjOOQIC 
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Anderson  et  vx.  v.  Horn. 

(Supreme  Court  qf  Texas.    Jan.  88, 1890.) 

TiTLB  TO  Land— Estoppel— AssiONMKKT  of  Error 
— Trial — Findii^gs. 

1.  A  fatber  and  son  purchased  land  on  credit, 
•Bd  the  son  afterwards  paid  the  purchase  price  un- 
der a  verbal  agreement  that  he  should  have  the 
land.  He  soon  after  exchanged  that  tract  for  an- 
other, on  which  he  made  permanent,  valuable  im- 
provements, and  occupied  it  as  his  own  for  16  or 
16  Tears ;  the  father  alwavs  recognizing  his  right 
to  It,  and  expressing  his  willingness  to  make  a  deed 
to  him.  Held,  that  the  verbal  agreement,  coupled 
with  the  making  of  permanent  improvements  and 
ICHig  occupation,  vested  title  In  the  son  to  the  land 
received  In  exchange. 

2.  The  land  which  the  son  received  in  ex- 
change was  in  the  same  survey  as  the  land  orig- 
inally purchased;  and,  upon  ascertaining  that  this 
aorvey  conflicted  with  an  older  one,  the  certificates 
vere  floated,  and  located  elsewhere,  by  the  son 
and  others  owning  In  the  survey.  This  took  place 
in  the  life-time  of  both  the  father  and  the  mother. 
Beld,  that  the  heirs  could  not  question  the  son's 
title,  as  the  transaction  of  the  father  relative  to 
the  certificates  was  sulBcient  to  pass  title. 

8.  An  assignment  of  error  that  "the  court 
erred  in  rendering  judgment  for  plaintiff  un- 
der the  law  and  evidence  in  the  case, "  and  that 
"the  court  erred  in  overruling  motion  for  new 
trial,"  are  not  sufficiently  specific  to  authorize 
their  consideration. 

4.  The  court  having  orallv  stated  the  flndingB 
at  the  time  of  rendering  judgment,  and  having 
filed  them  during  the  terd,  appellant  cannot  com- 
plain that  they  were  not,  on  his  request,  filed  In 
time  to  enable  nim  to  base  a  motion  for  a  new  trial 
thereon. 

Appeal  from  district  court.  Freestone 
county. 

Action  by  W.  L.  Horn  for  specific  perform- 
ance against  J.  B.  Lee,  as  administrator  of 
the  estate  of  Alexander  Lee,  deceased,  A.G. 
Lee,  and  Isopliena  Anderson  and  J.  B.  An- 
derson, her  husband,  heirs  at  law  of  Alex- 
ander Lee.  Defendants  Anderson  and  wife 
appeal  from  a  judgment  for  plaintiff. 

Bell,  Bell  &  Bell,  for  appellants.  Rvfus 
Hardy,  for  appellee. 

Statton,  G.  J.  It  appears  from  the  dnd- 
ings  of  fact  that.  In  1866.  J.  B.  and  Alex> 
ander  Lee,  son  and  father,  purcha.<!ed  on  a 
credit  a  part  of  the  Sparks  head-right  survey, 
situated  in  Freestone  county,  and  that,  alter 
the  purchase  the  father,  Alexander  Lee, 
agreed  that  his  son  should  have  the  land  if 
he  would  pay  the  purchase  money,  which  he 
did,  and  that,  soon  after  this  occurred,  J.  B. 
Lee  exchanged  that  tract  of  land  for  another 
on  the  same  survey,  for  which,  however,  no 
deed  was  made  until  1874.  Whether  the 
deed  then  made  was  to  the  father  and  son,  or 
to  the  latter  only,  the  court  did  not  find;  but 
the  inference  from  the  evidence  is  that  it  was 
made  to  the  son,  and  that  they  joined  in  the 
deed  for  the  land  given  in  exchange.  The 
court  further  found  that,  after  the  exchange 
of  lands  was  made,  .1.  B.  J..ee  settled  on  the 
land  received  in  exchange,  and  thereon  made 
permanent  and  valuiibie  irapiovements,  and 
occupied  it  as  his  own  continuously  for  15  or 
16  years,  paying  all  taxes  until  1884.  The 
Sparks  survey  was  in  conflict  with  an  older 
▼alid  grant,  and  litigation  arose  in  reference 
thereto,  which  in  some  way   was  compro- 


mised, whereupon  J.  B.  Lee  and  other  per- 
sons, who  were  claiming  the  different  parts 
of  the  Sparlcs  survey,  floated  the  certillcate 
and  located  it  on  the  land  in  controversy, 
wliich  is  situated  in  Floyd  county.  That 
part  of  the  Sparks  survey  originally  pur- 
chased by  J.  B.  and  Alexander  Lee  seems  to 
have  embraced  five  or  six  hundred  acres  of 
land;  and,  at  the  time  they  purchased,  the 
wife  of  Alexander  Lee  was  living,  and  so 
continued  until  after  the  certidcate  was 
floated  and  located  on  the  land  in  contro- 
versy, which  consists  of  374  acres,  an  undi- 
vided interest  in  the  Sparks  survey  as  relo- 
cated. Alexander  Lee  died  on  February  7, 
1885,  and  the  court  found  that  up  totlietime 
of  his  death  he  recognized  the  right  of  his 
son  to  the  land  in  controversy,  as  well  as  his 
riglit  to  all  of  the  Sptarks  survey  situated  in 
Freestone  county,  which  had  been  purchased 
by  the  two,  and  repeatedly  attempted  to  make 
»  deed  to  him,  and  always  expressed  bis  will- 
ingness and  desire  to  do  so.  The  wife  of 
Alexander  Lee  died  in  1878,  and  the  court 
found  that  he,  after  her  death,  made  a  di- 
vision of  the  community  property,  and  con- 
veyed to  each  of  his  children  more  than  they 
were  entitled  to  as  heirs  of  their  mother.  In 
this  partition  all  the  children  seem  to  have 
partici)>ated  personally  or  by  representation, 
and  to  bare  received  the  property  allotted  to 
them.  Appellee  claims  the  land  in  contro- 
versy through  a  conveyance  from  J.  B.  Lee; 
and  the  court  found  that  before  his  purchase, 
which  was  for  valuable  consideration,  Alex- 
ander Lee  informed  him  that  the  land  in 
controversy  belonged  entirely  to  J.  B.  Lee. 
Alexander  Lee  had  three  children,  all  of 
whom  were  made  defendants  to  this  suit 
brought  by  appellee  to  establish  his  right  to 
the  land.  J.  B.  Lee  admitted  hia  right,  but 
Mrs.  Anderson  and  bur  husband,  who  bad 
acquired  the  interest  of  the  other  child,  as- 
serted title  to  an  interest  in  tlie  land.  The 
court  below  found  that  the  verbal  agreement 
between  Alexander  Lee  and  his  son,  with  the 
makingof  improvements  and  longoceiipation, 
vested  title  in  the  latter  to  that  part  of  the 
Sparks  survey  in  Freestone  county  obtained 
by  J.  B.  Lee  in  exchange  fbr  that  originally 
bought  by  father  and  son. 

Under  the  past  decisions  of  this  court,  this 
ruling  seems  correct,  and  no  question  is  here 
made  as  to  the  correctness  of  the  conclusion 
of  fact  on  which  the  ruling  is  based.  We 
see  no  reason  why  the  same  rule,  as  between 
Alexander  Lee  and  his  son,  should  not  be  ap- 
plied that  would  be  had  the  valuable  im- 
provements been  made  on  the  land  pur- 
chased by  them  in  the  first  instance,  instead 
of  the  land  received  in  exchange.  All  the 
right  claimed  by  ap|iellants  seems  to  be  based 
on  the  purchase  orif^inally  made  by  the  father 
and  son,  and,  if  it  be  true  that  the  land  first 
purchased  by  them  by  virtue  of  the  transac- 
tions between  them  did  not  equitably  vest 
entirely  in  the  son,  then,  unless  the  fattier 
parted  with  his  interest  therein  when  the  ex- 
change was  made  by  joining  in  the  deed,  his 


Tex.) 


BILLIARD  V.  WILSON. 


25 


heirs  may  have  an  interest  in  the  land  in 
Fiovd  county  yet;  bub  this  would  not  defeat 
the  right  of  appellee  to  recover  the  undivided 
interest  for  which  he  sues.  The  inference 
from  the  evidence  is  that  the  father  did  join 
in  the  deed.  If  he  did  not,  the  persons  with 
whom  J.  B.  Lee  made  the  excliange  might 
have  ground  to  complain  of  failure  of  con- 
sideration in  part  for  their  conveyance, 
which,  if  made  to  J.  B.  Lee  alone,  would, 
however,  vest  such  title  in  him  as  his  ven- 
dors had. 

The  court  farther  found  that  the  transac- 
tions between  the  father  and  son  were  such 
as  to  pass  title  to  the  latter  to  the  cer- 
tificate when  floated  from  the  land  in  Free- 
stone county,  that  being  susceptible  of  trans- 
fer by  verbal  agreement;  and  this  seems  to 
be  true.  All  these  matters  occurre<l  during 
the  life  of  the  mother  of  Mrs.  Anderson,  and 
what  l>ound  her  father  bound  her  mother, 
and  what  bound  both  binds  her  and  co-heirs. 
Appellants  present  the  case  as  though  the 
court  had  held  that  the  fact  of  payment  by 
J.  B.  Lee  of  all  the  purchase  money  for  the 
land  bought  by  himself  and  father,  under  an 
agrreement  made  between  them  after  the  pur- 
chase, would  create  a  resulting  trust  in  favor 
of  J.  6.  Lee;  but  that  was  not  the  ground  on 
which  the  case  was  decided,  and  it  becomes 
unnecessary  to  consider  the  assignments  of 
error  further  which  controvert  the  existence 
of  such  a  trust. 

The  pleadings  of  appellee  may  have  been 
faulty,  and  it  is  urged  that  the  court  erred 
in  overruling  appellants' special  exceptions; 
but  it  does  not  appear  from  the  record  that 
they  were  called  to  the  attention  of  the  court, 
or  that  any  ruling  was  had  on  them. 

It  is  urged  that  the  court  erred  in  permit- 
ting the  introduction  of  partition  deeds  be- 
tween Alexander  Lee  and  his  children,  to 
show  that  each  child  had  received  its  full 
share  of  the  community  estate  inherited  from 
the  mother;  but  the  record  does  not  show 
that  any  objection  was  made  to  the  evidence 
when  offered,  and  it  cannot  be  made  here. 
The  court  seems  to  have  held  that  appellants 
were  estopped,  by  the  declarations  made  by 
their  father  to  appellee,  from  claiming 
through  inheritance  from  him.  It  is  not 
now  necessary  to  determine  whether  all  the 
facts  existed  necessary  to  create  such  an  es- 
toppel. If  not,  the  facts  brought  the  case  to 
the  very  verge  of  estoppel.  Mayer  v.  Ram- 
sey, 46  Tex.  376. 

The  sixth  and  seventh  assignments  are  as 
follows :  "  The  court  erred  in  rendering  judg- 
ment for  plaintiff  under  the  law  and  evidence 
in  the  case."  "The  court  erred  in  overrul- 
ing defendants'  motion  for  a  new  trial." 
The  motion  embraced  many  grounds;  and, 
under  the  well-settled  rules  of  this  court,  it 
must  be  held  that  these  assignments  are  not 
sofBclently  specific  to  require  or  authorize 
their  consideration. 

Tbere  is  no  complaint  that  the  findings  of 
fact  were  not  in  accordance  with  the  evi- 
dence, and  tbere  is  but  one  bill  of  exceptions 


found  in  the  record  which  relates  to  the  only 
remaining  assignment  of  error.  It  appears 
that  the  judgment  was  rendered  on  Septem- 
ber 18th,  motion  for  new  trial  was  filed  on 
September  21st,  and  an  amended  motion  on 
27th  of  same  month.  It  appears  from  a  bill 
of  exceptions  tliat,  on  the  day  the  judgment 
was  rendered,  appellant  requested  the  judge 
to  file  within  two  days  conclusions  of  fact  and 
law,  in  order  that  a  motion  for  new  trial 
might  be  based  thereon,  whicli  the  court  then 
declined  to  do,  having  orally  stated  the  find- 
ings ut  the  time  of  rendering  judgment. 
The  court,  however,  during  the  terra,  did 
file  findings  of  fact  and  law.  Counsel  would 
doubtless  prefer  to  have  findings  filed  within 
the  time  required  for  filing  motions  for  new 
trials,  as  the  rulings  of  facts  and  law  could 
then  be  definitely  known;  but  we  know  of  no 
statute  or  rule  which  requires  a  judge  to  do 
this,  and  to  require  it  would  often  interfere 
with  the  orderly  progress  of  the  business  of 
a  court.  We  find  no  error  in  the  judgment, 
and  it  will  be  aiBrmed. 


HiLUABD  et  (U.  V.  WU.SON  et  cU. 

(.Supreme  Court  of  Texas.    Jan.  28, 1890.) 

Wronofoi.  Attachment— Vencb—Pleadixq  and 

Proof. 

1.  Under  Rev.  St  Tex.  art  1198,  subd.  8,  pro- 
viding that  an  inhabitant  of  the  state  may  be  sued 
for  a  trespass  in  the  county  in  which  the  same  was 
committed,  or  in  the  county  in  which  he  has  his  dom- 
icile, an  action  for  wrongful  levy  cannot  be  main- 
tained against  the  sheriffs  indemnitors,  in  a  oouoty 
other  than  that  of  their  residence,  ualess  the  charge 
of  misconduct  against  the  sherlll  is  sustained. 

2.  The  right  to  maintain  a  suit  in  a  county  oth- 
er than  that  In  which  the  Statute  fixes  the  venue 
must  depend  upon  the  existence  of  the  facts  oon- 
stituting  the  exception,  and  where  the  defendant 
pleads  his  privilege  of  being  sued  in  the  county  of 
his  domicile,  as  provided  by  statute,  the  facts  re- 
lied on  to  deprive  him  of  this  right  mast  not  only 
be  alleged,  but  proved. 

3.  A  sherifT's  return,  describing  property  as 
"alotof  dry  goods  •  •  •  and  an  iron  safe,  sit- 
uated in  8  storehouse  occnpied  by  "  the  attachment 
debtors,  describes  the  property  with  sufficient  cer- 
tainty. 

4.  Under  an  order  of  sale,  requiring  it  to  be 
made  on  four  days'  notice,  the  shenfT  may,  by  con- 
sent, adjourn  it  to  a  time  less  than  four  days  dis- 
tant. 

Commissioners'  decision.  Error  from  dis- 
trict court,  Burleson  county;  J.  B.  McFar- 
LAND,  Judge. 

Action  by  J.  B.  L.  Hilliard  and  Silas  Hil- 
liard,  copartners  as  UiUiard  Bros.,  against 
Sam  G.  Wilson  and  the  firm  of  L.  &  H.  Blum, 
composed  of  Leon,  Hyroan,  and  Sylvain  Blum, 
for  damages  for  wrongful  seizure  of  prop- 
erty. Plaintiffs  bring  error  from  a  judgment 
for  defendants. 

Bassett,  Muse  A  Mute,  for  plaintiffs  in  er- 
ror. 8eth  Shepard  &nd  Scott  <t  Levi,  tor  d^ 
fendants  in  error. 

AoKER.  P.  J.  Hilliard  Bros,  brought  this 
suit  against  S.  O.  Wilson,  sheriff  of  Burle- 
son county,  and  L.  &  H.  Blum,  to  recover 
damages  for  the  alleged  wrongful  seizure 
and  conversion  of  a  stocic  of  goods  of  the  al- 
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leged  value  of  85,000,  under  a  writ  of  at- 
tachment alleged  to  have  been  wrongfully 
and  maliciously  sued  out  by  the  Blums  in 
Galveston  county  against  Hilliard  Bros. 
FlaintifFs  also  alleged  that  the  levy  on  their 
goods  was  wrongfully  and  maliciously  made, 
for  the  purpose  of  harassing  plaintiffs,  and 
to  enable  the  Blums  to  obtain  possession  of 
the  goods  at  a  sum  greatly  less  than  their 
value;  that,  in  order  to  induce  the  defendant 
Wilson  to  assist  in  carrying  out  their  unlaw- 
ful purpose,  the  Blums  indemnified  Wilson 
against  any  liability  he  might  incur  by  reason 
of  his  acts  in  the  premises ;  that,  said  defend- 
ants combining  and  confederating  to  sacri- 
fice the  goods  of  plaintiffs  under  legal  process 
to  enable  the  Blums  to  acquire  them  at  greatly 
less  than  their  value,  the  defendant  Wilson, 
at  the  instigation  of  his  co-defendants,  failed 
and  refused  to  give  legal  and  proper  notice 
of  the  time  and  place  of  the  sale  of  said  goods, 
and  also  refused  to  request  of  plaintiffs  to 
make  an  inventory  of  the  gODds,  and  to  offer 
them  for  gale  in  small  lots,  but,  on  the  con- 
trary, in  pursuance  of  his  fraudulent  agree- 
ment aforesaid,  defendant  Wilson  sold  the 
goods  in  bulk  without  lawful  notice,  and 
wlien  few  bidders  were  present,  and  they 
were  struck  off  and  sold  to  the  Blums  for 
about  $400.  It  was  alleged  that  if  the  sale 
had  been  properly  advertised,  and  made  in  a 
reasouableand  leg^l  manner,  the  goods  would 
have  brought  their  full  value.  Defendants 
Blum  pleaded,  in  abatement,  their  residence  in 
Galveston  county,  and  their  privilege  of  being 
sued  there;  and  charged  that  the  allegations 
of  misconduct  and  fraud  on  the  part  of  de- 
fendant Wilson,  in  levying  the  writ  and  sell- 
ing the  goods,  and  of  confederacy  and  com- 
bination between  them  and  Wilson,  were 
fraudulently  made,  solely  for  the  purpose  of 
giving  the  court  of  Burleson  county  jurisdic- 
tion. This  is  the  second  appeal  in  this  case, 
the  decision  on  the  former  appeal  being  re- 
ported ill  65  Tex.  286.  On  the  former  trial 
in  the  court  below,  the  allegations  of  the  pe- 
tition then  being  substantially  the  same  as 
on  the  last  trial,  exceptions  to  the  petition 
were  sustained,  and  the  suit  dismissed,  on 
the  grounds  that  the  court  had  no  jurisdiction 
of  defendants  Blum,  and  that  there  was  no 
cause  of  action  shown  against  defendant  Wil- 
son. In  the  upinion  delivered  on  the  former 
appeal.  Chief  Justice  Willie  said:  "We 
think,  therefore,  that  the  illegal  and  oppres- 
sive execution  of  the  writ  by  the  sheriff  made 
him  a  trespasser,  and  that  a  cause  of  action 
was  shown  against  him  in  the  petition,  for 
which,  of  course,  he  could  be  sued  in  Burle- 
son county,  wliere  he  resided  and  the  wrong 
was  committed.  We  tliink,  further,  that  as 
the  plaintiffs  in  attiichment  instigated  these 
acts  of  the  sheriff,  and  combined  and  confed- 
erated with  him  to  have  them  performed, 
they  were  accessories  to  his  conduct,  and 
participants  in  bis  oppressive  acts,  and  tres- 
passers equally  with  himself,  their  trespass 
relating  back  to  the  very  commencement  of 
the  atiuclimeiit  proceedings.    In  this  trespass 


they  were,  under  our  statute,  liable  to  auif 
in  the  county  where  it  was  committed,  and 
the  court  below  improperly  held  that  Burle- 
son county  had  no  jurisdiction  of  the  cause." 
The  demurrer  admitted  the  truth  of  the  aver- 
ments of  the  petition;  so,  on  the  former  ap- 
peal, it  was  held  that  the  facts  alleg^  gave 
the  court  jurisdiction  by  bringing  the  case 
within  the  eighth  exception  to  article  1198  of 
the  Revised  Statutes,  which  provides  that 
"uo  person  who  is  an  inhabitant  of  this  state 
shall  be  sued  out  of  the  county  in  which  he  has 
his  domicile,  except  in  the  following  cases, 
to- wit."  The  eighth  exception  is:  "Where 
the  foundation  of  the  suit  ia  some  crime,  or 
offense,  or  trespass,  for  which  a  civil  action 
in  damages  may  lie,  in  which  case  the  suit 
may  be  brought  in  the  county  where  sucii 
crime,  or  offense,  or  trespass  was  committed, 
or  in  the  county  where  the  defendant  has  his 
domicile. "  The  last  trial  in  the  court  below 
was  by  a  jury,  and  resulted  in  verdict  and 
judgment  for  the  defendants,  from  which 
this  appeal  is  prosecuted. 

By  the  first  assignment  of  error  it  is  claimed 
that  "the  court  erred  in  holding  and  instruct- 
ing the  jury  as  it  did  substantially  in  the 
several  clauses  of  the  second  charge  given  at 
the  instance  of  defendants,  and  elsewhere  in 
the  charge,  that  plaintiff's  right  of  action 
against  said  L.  and  H.  Blum  was  dependent 
on  their  sustaining  the  charges  of  miscon- 
duct on  the  part  of  the  defendant  Wilson." 
This  assignment  raises  the  controlling  ques- 
tion in  the  case.  The  charges  complained  of 
make  the  question  of  jurisdiction  depend 
solely  upon  the  truth  or  falsity  of  the  allega- 
tions of  misconduct  and  fraud  on  the  part  of 
defendant  Wilson  in  executing  the  writ  of 
attachment,  without  regard  to  whether  or 
not  those  allegations  were  made  in  good 
faith.  Appellants  contend  that  the  ques- 
tion of  jurisdiction  is  determined  by  the  aver- 
ments of  the  petition,  and  that,  where  the 
facts  alleged  give  the  court  jurisdiction,  it 
can  be  defeated  only  by  a  plea  to  the  jurisdic- 
tion; and  also  pleading  that  the  jurisdic- 
tional averments  were  fraudulently  made, 
for  the  purpose  of  giving  jurisdiction  im- 
properly,, and  a  finding  that  the  plea  is  true. 
The  case  of  Dwyer  v.  Bassett,  63  Tex.  276, 
is  relied  on  in  support  of  the  view  contended 
for  by  appellants.  We  understand  that  case 
to  decide  that,  where  jurisdiction  is  depend- 
ent upon  the  amount  in  controversy,  the 
question  is  determined  by  the  averments  of 
the  petition,  for  the  amount  alleged  by  the 
plaintiff  to  be  due  is  the  amount  in  contro- 
versy; and,  if  the  defendant  believes  that  the 
averments  of  the  petition  as  to  amount  were 
fraudulently  made,  then  that  must  be  spe- 
cially pleaded,  and  the  issue  thus  raised 
passed  upon.  The  case  of  Dwyer  v.  Bassett 
goes  no  further  than  this,  and  does  not  de- 
cide the  question  here  presented.  The  right 
to  maintain  a  suit  in  a  county  other  than 
that  in  which  the  statute  fixes  the  venue 
muHt  depend  upon  the  existence  of  the  fact 
or  facts  which  constitute  an  exception  to  tlie 
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statute,  and  not  upon  the  mere  averment  of 
such  fact  or  facts.  Where  jurisdiction  of  the 
person  of  a  defendant  is  claimed  under  some 
exception  to  the  general  statute  of  venue, 
and  he  pleads  the  privilege  of  being  sued  in 
the  county  of  bis  domicile,  as  provided  by  that 
statute,  to  defeat  this  plea,  and  deprive  him 
of  that  right,  we  think  the  facts  relied  on 
should  be  not  only  alleged,  but  proved. 
The  jnrisdiction  of  the  Burleson  county  dis- 
trict court  was  sustained  on  the  former  ap- 
peal, not  merely  upon  the  averment  of  the 
facta,  but  upon  the  existence  of  the  facts 
which  constitute  an  exception  to  the  statute 
of  venue,  and,  if  those  facts  did  not  actually 
exist,  then,  we  think,  the  suit  could  not  be 
maintained  in  that  county.  We  think  the 
court  below  did  not  err  in  so  holding,  and 
giving  the  charges  complained  of. 

The  next  assignment  of  error  is  to  the  ef- 
fect that  the  court  erred  in  instructing  the 
jury,  as  it  did  in  the  second  and  third  clauses 
of  the  first  special  charge  given  at  the  request 
of  the  defendants,  in  regard  to  the  inventory 
and  sale  of  the  goods,  and  the  advertisement 
thereof,  and  refusing  the  twelfth  special 
charge  requested  by  the  plaintifla,  in  regard 
to  the  advertisement  of  the  sale  required  un- 
der the  facts  of  this  case.  The  attachment 
was  levied  on  the  4th  day  of  January,'  and 
the  property  described  in  the  sheriff's  return 
as  "a  lot  of  dry  goods,  groceries,  hats,  boots, 
shoes,  drugs,  and  flour,  and  an  iron  safe,  situ- 
ated in  a  store-house  occupied  by  Hilliard 
Bros."  Noinventoryof  the  goods  was  made 
at  the  time  of  the  levy.  On  January  6tli  the 
judge  of  the  court,  out  of  which  the  attach- 
ment issued,  made  an  order  directing  the 
sheriff  to  sell  the  goods  as  under  execution, 
upon  four  days'  notice  of  the  time  and  place 
of  sale.  The  sale  was  advertised  to  be  made 
on  the  13th  of  January.  By  agreement  of 
the  parties  it  was  postponed  until  the  16th  of 
January,  at  which  time  the  goods  were  sold 
in  bulii,  without  readverlisement.  The 
charge  given  at  request  of  defendants  was  to 
the  effect  that  the  court  had  the  power  to  or- 
der the  goods  sold  on  four  days'  notice,  and 
the  sheriff  was  only  required  to  post  the  no- 
tices of  the  sale  in  three  public  places  in  the 
county, — one  at  the  court-house  door,  and  an- 
other at  the  place  of  sale ;  that  the  sheriff  was 
not  required  by  law  to  make  an  inventory  of 
the  goods,  but  only  to  describe  tliem  with 
sufBcient  certainty:  that  he  was  not  respon- 
sible for  the  order  of  sale,  nor  for  the  short 
time  within  which  it  was  required  to  be 
made;  that  he  was  not  required  by  law  to 
sell  the  property  by  parcel,  nor  for  the  few 
bidders  attending  the  sale;  that  his  duty  in 
such  cases  is  to  give  the  notice  required  by 
law,  and  to  perform  his  duties  in  connection 
therewith  impartially,  honestly,  and  to  the 
best  of  bis  judgment.  The  special  charge 
requested  by  plaintiffs,  and  refused,  was  as 
follows:  "The  order  of  sale  issued  by  tlie  dis- 
trict jadge  of  Galveston  county  required  the 
■ale  to  be  advertised  for  four  days.  This  re- 
quired the  sheriff  to  give  at  least  four  days* 


notice  of  the  time  and  place  of  the  sale  as 
actually  made  on  the  16th  of  January,  and 
an  advertisement  of  the  sale  to  take  place  on 
the  13th  of  January  would  not  be  good  for  a 
sale  to  take  place  on  the  16tb. "  We  do  not 
think  the  court  erred  in  giving  the  charge 
complained  of,  nor  in  refusing  to  give  the 
special  charge  requested.  If  there  could  be 
any  doubt  of  the  sheriff's  power  to  postpone 
the  sale  from  the  13th  to  the  16th,  it  appears 
that  it  was  done  with  the  consent  of  appel- 
lants, and  we  think  they  have  no  right  now 
to  complain.  We  find  no  error  in  the  judg- 
ment of  the  court  below,  and  are  of  opinion 
that  it  should  be  affirmed. 

Statton,  C.  .T.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  affirmed. 


KisBT  e.  GicDiNGs  et  al. 

(Supreme  Court  of  Texas.    Jan.  28, 1890.) 

HomsTBAD — Sai,s  roR  Reintestkknt — Qarnibh- 

MKNT. 

In  Texas,  the  sale  of  a  homestead  for  the 
purpose  of  reinvestment  in  another  homestead  is  a 
voluntary  conversion  of  the  exempt  property  into 
money,  which  becomes  subject  to  garnishment. 
Mann  v.  Eelsey,  12  8.  W.  Rep.  48. 

Appeal  from  district  court,  Washington 
county. 

Writ  of  garnishment  in  favor  of  B.  H. 
Kirby,  a  judgment  creditor  of  Mrs.  M.  £. 
Wood,  served  on  Giddings  &  Giddings  as 
garnishees.  Mrs.  Wood  intervened.  Plain- 
tiff appeals  from  a  judgment  in  favor  of  gar- 
nishees and  the  intervenor. 

J.  T.  Swearingen,  for  appellant.  Ba$8ttt 
<t  Muse,  for  appellees. 

Statton,  G.  J.  Appellant  was  judgment 
creditor  of  Mrs.  M.  £.  Wood,  and  caused  a 
writ  of  garnishment  to  be  served  on  Giddings 
&  Giddings,  bankers,  with  whom  Mrs.  Wood 
had  on  deposit  $800.  The  writ  of  garnish- 
ment was  served  on  January  6,  1888,  and 
garnishees  answered  by  admitting  the  depos- 
it, but  setting  up  that  the  money  in  their 
hands  was  a  part  of  the  proceeds  of  the  home- 
stead of  Mrs.  Wood,  recently  sold,  which  she 
contemplated  investing  in  anotlier  home  at 
once,  and  was  in  the  act  of  doing  when  the 
writ  was  served  on  them.  The  substance 
further  of  tlieir  answer  will  be  seen  in  so 
much  of  the  petition  in  intervention  of  Mrs. 
Wood  as  will  be  here  set  out.  Mrs.  Wood 
intervened,  and  alleged  "thatsheistheowner 
of  the  $800  in  the  hands  of  the  garnishees, 
and  that  the  same  is  not  subject  to  the  plain- 
tiff's writ,  for  this,  that  this  intervenor  is, 
and  has  been  hitherto,  for  more  than  30  years 
consecutively,  a  citizen  of  Texas,  and  a  con- 
stituent of  the  family  composed  of  herself  and 
her  late  husband,  A.  H.  Wood,  and  their  chil- 
dren, and  since  the  death  of  the  said  husband 
she  has  been  the  head  of  the  family,  and,  as 
such,  entitled  to  the  homestead  and  other  ex- 
emptions reserved  by  law  to  every  family 
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against  tbe  claims  of  creditors ;  that  said  mon- 
eys in  controversy  are  tiie  proceeds  of  the  sale 
of  her  late  homestead  in  Washington  coun- 
ty, Tex.,  which  she  had  sold  for  tlie  purpose, 
and  with  the  speciSc  intention,  of  investing 
the  proceeds  tliereof  in  another  homestead  in 
Grimes  county,  Tex.,  to  which  it  was  her 
purpose  to  remove;  and  that  at  time  of  the 
service  of  tlie  plaintiff's  writ  tbe  same  was  in 
process  of  transmission  to  Grimes  county  for 
the  purpose  of  reinvestment  in  such  other 
homestead."  On  trial  before  a  jury,  there 
was  a  verdict  in  favor  of  Mrs.  Wood;  and  the 
assignments  of  error  question  tlie  ruling  of 
the  court  in  overruling  exceptions  to  tlie  an- 
swer of  the  garnishees,  and  to  the  petition  in 
intervention  Bled  by  Mrs.  Wood.  Assign- 
ments also  question  tbe  correctness  of  the 
rulings  in  giving  and  refusing  to  give  charges 
requested.  We  find  in  the  transcript  what 
purports  to  be  a  statement  of  facts,  duly 
signed  by  counsel  and  approved  by  the  judge; 
but  this  was  filed  after  adjournment,  so  far 
as  the  record  shows,  without  any  order  per- 
mitting this  to  be  done.  As  there  is  no  state- 
ment of  facts,  the  charges  cannot  be  consid- 
ered; but,  as  they  show  the  theory  on  which 
tbe  case  was  tried,  and  involve  the  question 
submitted  by  demurrer,  the  assignment  con- 
taining them  is  here  given.  The  sixth  as- 
signment is  as  follows:  "The  court  erred  in 
instructing  the  jury,  in  charge  in  chief,  as 
follows:  '  If  you  believe  from  the  evidence 
that  the  money  in  controversy  in  this  suit  was 
B  part  of  tbe  proceeds  of  the  sale  of  her  home- 
stead in  Wtisbington  county,  and  that  her 
said  homestead  was  sold  by  her  for  the  pur- 
pose, and  with  the  present  intention,  of  re- 
investing said  money  in  another  homestead, 
and  that  it  was  her  bona  flde  intention  to  oc- 
cupy the  new  homestead  so  acquired,  you 
will  find  for  the  intervenor,  Mrs.  Wood,  and 
that  the  money  in  controversy  is  not  subject 
to  plaintiff's  writ  of  garnishment.'  And  in 
refusing  charge  No.  1,  asked  by  plaintiff,  as 
follows:  '  The  law  exempts  certain  property 
from  claims  of  creditors,  but  money  in  bank 
is  not  so  exempt.  If  the  jury  believe  from 
the  evidence  that  the  intervenor,  Mrs.  Wood, 
converted  her  homestead,  which  was  protect- 
ed by  law  from  her  creditors,  into  money, 
which  is  not  so  protected,  and  that  this  con- 
version was  voluntary  on  her  part,  you  will 
find  for  the  plaintiff,  R.  H.  Kirby.'" 

The  exception  to  answer  of  garnishees  and 
petition  in  intervention  raised  the  question 
whether  eitlier  was  sufiScient,  in  absence  of 
averment  that  the  money  in  question  was  the 
proceeds  of  an  involuntary  sale  of  the  home- 
stead. This  is  the  sole  question  in  the  case 
necessary  now  to  be  considered,  and  it  has 
been  decided  in  former  cases.  The  facta 
pleaded  present  a  case  in  no  essential  differ- 
ent from  the  facts  shown  in  Mann  v.  Kelsey, 
71  Tex.  609,  12  S.  W.  Rep.  43.  in  which  it 
was  held  that  the  proceetis  of  a  voluntary 
sale  of  homestead  were  subject  to  execution. 
In  Whittenberg  v.  Lloyd,  49  Tex.  633,  the 
same  ruling  Wiis  made.    In  the  cases  here 


referred  to,  the  claim  was  made  that  an  in- 
tent to  reinvest  the  proceeds  of  the  sale  of  a 
homestead  in  another  should  give  protection 
to  the  fHnd;  but  in  the  case  last  cited  it  was 
said:  "To  the  broad  claim  that  the  proceeds 
of  the  sale  or  exchange  of  a  homestead  shall 
be  exempt,  the  answer  is  that  neither  in  the 
constitution,  nor  in  any  statute,  is  provision 
made  for  such  a  case,  and  that,  if  such  an  ex- 
tension of  the  exemption  be  needed,  it  should 
come  in  the  shape  of  additional  legislation." 
Schneider  v.  Bray,  59  Tex.  670,  was  a  case 
in  which  one  homestead  was  exchanged  for 
another,  and  this  was  sustained  because  the 
property  acquired  in  exchange  was  exempt; 
but  the  rule  assumed  in  the  cases  above  re- 
ferred to  was  recognized  as  correct.  After 
citing  cases  from  other  states,  it  was  said: 
"  Tlie  reiison  of  this  general  rule  is  well  stated 
in  the  last  case,  and  is  generally  adopted  and 
acted  upon  in  the  others.  This  is,  in  effect, 
that  *  the  law  designates  tbe  species  of  prop- 
erty it  exempts,  and  does  not  allow  the  debtor 
to  choose  for  himself  in  respect  to  the  species 
or  kind  of  property  to  be  exempted.  To  al- 
low this  would  be  to  substitute  the  choice  of 
the  debtor  for  the  provisions  of  the  statute. 
When  the  exempt  property  is  voluntarily  sold 
and  converted  into  money,  or  other  property 
not  also  exempted,  the  right  is  gone.' "  Wat- 
kins  V.  Davis,  61  Tex.  414,  was  substantially 
the  same  in  its  facts  as  Schneider  v.  Bray, 
and  the  same  conclusion  was  reached;  but 
there  may  be  some  expressions  in  the  opin- 
ion, in  commenting  on  the  Ciise  of  Watkins  v. 
Blatschinski,  40  Wis.  847,  which  seem  to  hold 
that  the  fund  now  in  question  was  exempt 
under  the  averments.  The  facts  of  the  case 
did  not  call  for  a  decision  of  any  such  ques- 
tion, and  the  whole  case  is  summed  up  in  the 
declaration  that  "  when  the  sale  of  the  home- 
stead is  made  with  the  honafldUt  intention  of 
investing  the  proceeds  in  another,  and  that 
is  done,  the  latter  will  be  protected  from 
forced  sale."  The  property  sought  to  be 
subjected  to  forced  sale  for  payment  uf  debts 
In  that  case  had  actually  become  a  homestead 
before  it  was  levied  upon;  and  we  may  say. 
under  that  state  of  facts,  tliat  it  was  unim- 
portant from  where  came  the  purchase 
money,  or  with  what  intent  the  thing  from 
which  it  was  derived  was  sold.  We  know 
of  no  case,  unaffected  by  statutory  provision, 
establishing  a  rule  different  to  that  declared 
by  the  cases  before  cited;  and  it  must  be 
held,  under  those  decisions,  which  it  seems 
to  us  establish  the  better  rule,  that  the  ex- 
ceptions to  the  garnishees'  answer  and  peti- 
tion of  intervenor  should  have  been  sus- 
tained; and,  for  the  contrary  ruling  of  the 
court  below,  its  judgment  will  be  reversed, 
and  the  cause  remanded.    It  is  so  ordered. 


MiLBUBN  Wagon  Co.  v.  Kennedy. 

{Supreme  Court  of  Texas.    Nov.  26, 1889.) 
TwAi/— Right  to  Open  and  Close  —  Hombsteas. 

1.  Defendant  in  attachment  cannot  controvert 
the  grounds  on  which  tbe  writ  has  been  sued  out 
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for  the  purpose  of  defeating  it,  when  he  admits 
plaintitT's  cause  of  action,  bnt  denies  that  the  prop- 
erty attached  is  subject  to  sale,  claiming  it  as  part 
of  his  homestead,  and  he  is  tberefore  entitled  to 
open  and  conclude  the  trial. 

3.  Defendant  purchased  two  adjoining  lots, 
which  were  for  a  longtime  embraced  in  a  common 
indosure,  and  occupied  by  him.  He  afterwards 
built  a  house  on  one  of  the  lota,  separated  it  from 
the  other  by  a  division  fence,  and  rented  it.  The 
day  before  an  attachment  was  issued  against  the 
leased  premises  he  persuaded  the  tenant  to  sur- 
render possession,  removed  tbe  fence,  and  re- 
sumed occupancy  and  control  of  tbe  premises.  He 
testified  that  he  did  so  with  tbe  bona  fide  inten- 
tion of  holding  it  as  a  partof  his  homestead  against 
his  creditors.  The  court  instructed  the  jury:  "If 
you  believe  from  the  evidence  that  defendant  had 
abandoned  the  lot  in  controversy  for  home  use,  and 
appropriated  it  for  other  than  home  purposes,  then 
yon  will  find  for  plaintiif,  unless  you  believe  that 
at  the  time  of  the  levy  the  defendant  had  reappro- 
priated  said  lot  for  homestead  purposes,  and  was 
using  and  occupying  the  same  with  the  intention 
of  permanently  using  and  occupying  the  same  as  a 
home;  then,  in  thatevent,  you  will  find  for  defend- 
ant. If  you  believe  from  the  evidence  that  the  de- 
fendant had  abandoned  the  lot  in  controversy,  for 
the  purpose  of  a  home,  and  that  at  the  time  of  the 
levy  he  was  using  and  occupying  it  as  a  sham  and 
pretext  to  shield  it  from  his  creditors,  then  you 
will  find  for  plaintiff. "  Held,  that  the  charge 
fully  presented  tbe  issues  of  the  case. 

3.  Where  no  requests  to  instruct  the  jury  upon 
particular  points  have  been  made,  it  is  not  error  if 
the  court  falls  to  do  so. 

Appeal  from  district  court,  Ellis  county; 
Anson  IIainey,  Judge. 

Potoell  (6  Harding,  for  appellant  €frace 
<£  Templeton,  for  appellee. 

Gaines.  J.  Tbe  appellant  corporation 
brought  this  suit  against  appellee  upon  cer* 
tain  promissory  notes,  and  sued  out  a  writ 
of  attachment,  and  caused  it  to  t)e  levied  upon 
a  certain  lot  in  the  city  of  Waxahachie.  The 
defendant,  in  his  answer,  diiimed  that  the 
lot  levied  upon  was  a  part  of  his  homestead, 
and  contested  the  right  of  plaintiff  to  subject 
it  to  the  payment  of  its  debt.  Wlien  the  par- 
ties announced  ready  for  trial,  the  defendant 
admitted  "the  plaintiff's  cause  of  action  in 
full,"  and  only  denied  that  the  lot  in  contro- 
versy was  subject  to  foi-ced  sale.  Upon  the 
issue  so  presented,  the  court  allowed  the  de- 
fendant to  open  and  conclude.  The  plaintiff 
objected  to  this,  and  reserved  an  exception  to 
the  court's  ruling.  In  addition  to  the  allega- 
tions in  its  complaint  setting  forth  its  cause 
of  action,  plaintiff  alleged  that  the  defendant 
was  about  to  transfer  his  property  to  defraud 
his  creditors;  and  it  is  now  contended  tliat, 
in  order  to  acquire  tbe  right  conceded  him  by 
tbe  court,  the  defendant  should  also  have  ad- 
mitted this  last  allegation.  But  in  our  prac- 
tice the  defendant,  in  a  suit  in  which  an  at- 
tachment has  been  issued,  cannot  controvert 
the  grounds  upon  which  the  writ  is  sued  out, 
for  the  purpose  of  defeating  it;  and  hence 
whether  the  alleged  ground  for.  attachment 
existed  or  not  was  not  an  issue  in  the  case. 
We  conclude,  therefore,  that  the  court  did 
not  err  in  its  ruling. 

The  defendant  testified  in  bis  own  behalf, 
and  was  the  only  witness  examined.  His 
testimony  shows  that  be  was  tbe  head  of  a 


family,  which  consisted  of  a  wife  and  chil- 
dren, and  that  in  1862  he  bought  lot  1,  in 
block  6,  in  Waxahachie,  and  al)out  one  month 
afterwards  purchased  the  lot  in  controversy, 
which  is  lot  4,  in  the  same  block,  and  adjoins 
lot  1.  He  built  a  residence  on  the  latter  lot, 
and  has  ever  since  resided  upon  it  with  his 
family.  A  stable  was  built  upon  that  lot, 
which  extended  over  upon  the  lot  in  contro- 
versy. Both  were  embraced  in  a  common 
inclosure,  and  for  a  long  time  lot  4  was  used 
as  a  family  garden.  Some  six  or  seven  years 
before  the  trial  the  defendant  built  a  house 
upon  this  lot,  and  constructed  a  partition 
fence  bet  ween  the  two.  This  house,  with  the 
lot,  was  leased  to  tenants  as  a  place  of  resi- 
dence, and  was  so  leased  and  occupied  by  a 
tenant  up  to  the  day  before  tbe  attachment 
was  leviiMl.  Having  failed  in  liis  business, 
defendant  induced  bis  tenant  to  surrender 
the  possession,  and  immediately  removed  tlie 
partition  fence,  and  resumed  the  occupancy 
and  control.  He  testified  that  he  did  this 
under  the  advice  of  counsel,  "for  the  purpose 
of  holding  it  as  a  psut  of  bis  bomestead.  and 
to  keep  his  creditors  from  levying  upon  it." 
He  also  testified,  in  another  connection:  "I 
at  once  took  possession  of  it  as  a  part  of  my 
bomestead,  intending  to  use  it  as  a  part  of 
my  homestead.  This  bouse  is  about  forty 
feet  from  the  family  residence."  Such  being 
the  evidence,  the  court  charged  tbe  jury  as 
follows:  "If  you  believe  from  the  evidence 
that  defendant  bad  abandoned  the  lot  in  con- 
troversy for  home  use,  and  appropriated  it 
for  other  than  home  purposes,  then  you  will 
find  for  plaintiff,  unless  you  believe  that  at 
tbe  time  of  the  levy  tbe  defendant  had  reap- 
propriated  said  lot  for  homestead  purposes, 
and  was  using  and  occupying  the  same,  with 
tbe  intention  of  permanently  using  and  occu- 
pying tbe  same  as  a  home;  then,  in  that 
event,  you  will  find  for  defendant.  If  you 
believe  from  the  evidence  that  defendant  had 
abandoned  the  lot  in  controversy  for  the  pur- 
pose of  a  home,  and  that  at  the  time  of  the 
levy  he  was  using  and  occupying  it  as  a  sham 
and  pretext  to  shield  it  from  his  creditors, 
then  you  will  find  for  plaintiff."  We  think  this 
charge  clearly  presented  the  law  of  the  case. 
The  value  of  the  two  lots,  with  their  improve- 
ments, did  not  reach  the  constitutional  limit. 
That  in  controversy  adjoined  the  residence 
lot  proper,  and  may  reasonably  be  presumed 
to  have  added  to  its  comfort  and  convenience. 
A  debtor  who  is  in  failing  circumstitnces,  and 
who  has  no  homestead,  if  the  head  of  a  family, 
may  appropriate  any  parcel  of  land  be  may 
own,  as  his  homestead,  by  making  it  his 
place  of  residence,  at  any  time  before  the  levy 
of  an  attachment  or  execution,  and  before  a 
lien  is  otherwise  fixed  upon  it,  although  £he 
necessary  result  of  such  appropriation  is  to 
hinder  and  delay  bis  creditors.  We  see  no 
reason,  therefore,  why  one  who  has  a  home- 
stead and  other  contiguous  property,  not  then 
used  as  an  appurtenance  to  his  home,  may 
not  appropriate  it  to  such  purpose,  and  make 
it  exempt,  at  any  time  before  the  creditor 


80 


SOUTHWESTERN  REPORTER,  Vol.  13. 


(Tex. 


has  acquired  a  lien  upon  it.  If  the  value  does 
not  exceed  tlie  limit  fixed  by  the  constitution, 
if  the  property  itself  be  such  as  may  reason- 
ably be  deemed  an  addition  to  the  comfort 
and  convenience  of  the  family  residence,  and 
if  the  intention  really  be  to  appropriate  it  di- 
rectly to  the  use  or  comfort  of  the  family  as 
a  part  of  their  home,  his  creditors  cannot  le- 
gaUy  complain.  If,  however,  the  appropria- 
tion be  without  the  bona  ftde  intention  of 
using  the  property  for  the  purposes  of  the 
family;  if  it  be  a  mere  pretext,  designed  to 
shield  it  from  the  claims  of  creditors, — then 
it  is  not  a  lawful  "designation"  as  a  part  of 
the  homestead,  and  the  property  is  not  ex- 
empt from  forced  sale.  The  cliarge  having 
distinctly  presented  the  issue  made  by  the 
evidence,  other  instructions  were  neither 
necessary  nor  proper.  We  thinic,  therefore, 
the  court  did  not  err  in  refusing  the  instruo 
tions  asked  by  plaintiff. 

It  is  also  assigned  that  the  court  erred  in 
failing  to  charge  upon  the  burden  of  proof. 
If  such  an  instruction  was  desired  on  part  of 
plaintlfT,  it  should  have  been  asked.  The 
same  may  be  said  of  other  assignments  predi- 
cated upon  alleged  deficiencies  in  the  charge. 
We  cannot  say  that  the  verdict  of  the  jury  is 
contrary  to  the  law  and  the  evidence.  It  is 
true  that  the  fact  that  the  defendant  leased 
the  lot  in  controversy  indicates  that,  in  his 
opinion,  the  pecuniary  consideration  received 
for  it  was  sufficient  to  outweigh,  at  least  for 
the  time  being,  the  comfort  and  convenience 
to  himself  and  bis  family  resulting  from  the 
use  of  the  lot  as  a  part  of  bis  homestead.  It 
does  not  follow  that  he  did  not  regard  it  as  a 
desirable  addition  to  his  homestead,  and  that 
when  he  saw  that,  if  be  continued  to  lease  it, 
it  was  liable  to  be  seized  by  his  creditors,  he 
did  not  decide  to  resume  the  use  of  it  with  a 
bona  fide  intention  of  making  it  an  appur- 
tenance to  his  residence.  We  find  no  error 
in  the  judgment,  and  it  is  affirmed. 


Connor  «.  Citt  of  Waxahaohib. 

(Supreme  CouH  of  Texas.    Deo.  10, 1889.) 
Taxation  —  Pbopbktt  Subject  to — Asbebbmbnt. 

1.  An  asseBBinent  is  not  invalidated  by  the  faot 
that  the  property  was  added  by  tlie  assessor  to  the 
inventory  of  the  tax-payer'B  estate  at  the  direction 
of  the  board  of  equalization. 

3.  Acts  of  two  members  of  a  board  are  valid, 
without  co-operation  of  a  third. 

3.  Credits  are  taxable  at  the  place  of  residence 
of  the  owner,  and  not  at  the  place  of  deposit. 
FoUowingr  Ferris  v.  Kamble,  13  8.  W.  Rep.  689. 

Appeal  from  district  court,  Ellis  county; 
Anson  Hainey,  Judge. 

A.  A.  Kemble  and  /.  l^.  Ferris,  for  appel- 
lant.    Grace  dk  Templeton,  for  appellee. 

Henrt,  J.  This  case  is  similar  to  the  case 
of  Ferris  v.  Kemble,  12  8.  W.  Rep.  689.  The 
pleadings,  statement  of  facts,  and  assignment 
of  errors  are  the  same  in  all  essential  particu- 
lars. In  the  two  cases  there  are  some  slight 
differences  in  tiie  facts,  as  follows,  viz. :  The 
item  of  credits  in  B.  U.  Connor's  case  is  $32,- 


000,  the  tax  on  which  is  $240.  Connor  was 
an  officer  in  a  bank,  (vice-president,)  and  had 
a  private  desk  in  the  bank  building,  and 
there  made  occasional  loans,  and  transacted 
other  private  business.  His  notes  were 
mostly  taken  there,  but  some  at  other  places, 
and  were  mostly  against  non-residents  of  the 
city.  He  resided  outside  the  city,  and  had 
his  notes  at  his  residence  on  January  let,  for 
the  purpose  of  making  up  his  books.  His 
general  occupation,  if  he  had  any,  is  not 
shown.  For  the  reasons  stated  in  the  case  of 
Ferris  v.  Kemble,  (this  day  decided,)  we  re- 
verse the  judgment  of  the  district  court,  and 
render  judgment  in  favor  of  appellant  for  the 
perpetuation  of  the  writ  of  injunction,  and 
for  all  costs  in  this  court  and  of  the  court 
below. 


Anderson  o.  Jackson. 

(Supreme  Court  of  Texas.    Deo.  80, 1889.) 

Bou}n>ABiB8 — Estoppel — Depositions. 

1.  Plaintiff's  father,  who  conveyed  the  land  to 
him  as  a  gift,  while  owner  caused  the  boundary 
line  to  be  established  and  permanently  marked, 
and  defendant,  while  the  line  was  bo  recognized, 
bought  the  adjoining  tract,  relying  on  such  bound 
ary,  and  made  improvements,  and  occupied  the 
land  for  many  years  without  adverse  claim  by 

Slaintiff.    Held,  that  the  latter  was  estopped  to 
eny  that  such  line  is  the  true  boundary. 

2.  It  is  not  error  to  receive  a  deposition  on  the 
ground  that  the  initial  letter  "T."  of  a  party's 
name  waa,  in  the  style  of  the  cause,  given  as  "Y. " 
by  the  officer,  where  the  judge  in  signing  the  bill 
of  exceptions  states  that,  on  looking  to  tTie  entire 
writing,  it  was  clear  that  the  letter  was  intended 
as  the  true  InitiaL 

Appeal  from  district  court,  Ellis  county; 
Anson  Rainev.  Judge. 

B.  P.  Andernon,  for  appellant.  J.  W. 
Ferris,  for  appellee. 

Stayton,  C.  J.  Judgment  having  been 
rendered  for  defendant,  any  ruling  in  regard 
to  what  would  have  been  the  right  of  the 
parties  as  to  costs,  under  the  agreement 
made  on  the  trial,  had  plaintiff  recovered  a 
judgment  for  any  land,  l)ecomes  unimportant. 
The  real  issue  between  the  parties  was  one  of 
boundary,  Knd  tliere  is  no  complaint  as  to  the 
charge  of  the  court  bearing  on  that  matter, 
nor  is  it  urged  that  the  evidence  was  not  suf- 
ficient to  justify  a  finding  that  the  true 
boundary  line  was  as  it  was  claimed  to  be  by 
appellee.  There  was  evidence  tending  to 
show  that  the  father  of  appellant,  who  con- 
veyed the  land  to  him  as  a  gift,  while  the 
owner,  caused  the  line  between  the  two  tracts 
to  be  established  and  marked  witli  permanent 
measurement,  and  that  while  the  line  was  so 
recognized  appellee  bought  the  contiguous 
land,  relying  on  the  boundary  thus  estab- 
lished, after  which  be  placed  improvements 
on  tlie  land,  and  occupied  for  many  years 
without  adverse  assertion  of  right  by  appel- 
lant. We  think  the  facts  proved  justified 
the  charge  upon  estoppel  given.  Objections 
were  made  to  the  depositions  of  a  witness  on 
the  ground  that  one  of  the  initial  letters  of 
the  appellee's  name,  given  in  the  style  of  the 
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omae,  by  the  oflBcer  taking  the  deposition, 
was  not  correct.  The  first  initial  letter  in 
Appellee's  name  is  "T.,"  and  it  was  contended 
that  the  letter  iised  by  the  officer  was  *'Y.," 
bnt  in  signing  the  bill  of  exceptions  the  jadge 
states  that,  looking  to  the  entire  writing  of 
the  officer,  it  was  clear  that  the  letter  in- 
tended was  that  of  the  true  initial.  There  is 
DO  error  in  the  judgment,  and  it  will  be  af- 
firmed. 


Akdeeson  et  al.  v.  Gcx)dwin. 
ISuprtmeCmtrt  of  Texas.    Dec.  20, 1889.) 
Vexatious  Apfbai. 
Where  appellaate  fail  to  prosecnte  their  ap- 
peal, manifestly  taken  for  delay,  a  10  per  cent, 
penalty  may  be  added,  though  they  suggest  that 
they  have  paid  the  judgment  since  the  transcript 
was  filed. 

Appeal  from  district  coart,  Ellis  county: 
Anson  Bainet,  Judge. 

W.  L.  Harding,  for  appellee. 

Statton,  C.  J.  This  action  was  based  on 
a  promis80i7  note  executed  by  appellants, 
and  the  record  contaias  neither  statement  of 
facts,  bill  of  exceptions,  nor  assignment  of 
errors.  Appellants  Bl«l  no  transcript,  but 
appellee  has,  and  suggests  delay.  An  in- 
spection of  the  record  shows  no  error  in  the 
proceedings  which  led  to  the  judgment,  nor 
in  the  judgment  itself.  Appellant  Anderson 
has  filed  affidavits  seeking  to  excuse  his  fail- 
are  to  prosecute  his  appeal,  but  these  are 
controverted.  It  may  be  true  that  he  has 
paid  the  judgment  since  the  transcript  was 
filed  herein,  but,  if  so,  this  is  not  shown  by 
him  in  such  way  as  to  autliorize  this  court  to 
notice  that  fact.  If,  however,  he  has  paid 
the  judgment  since  the  transcript  was  filed  in 
this  court,  this  does  not  relieve  him  from  lia- 
bility to  damages  caused  by  bis  appeal,  whicli 
was  manifestly  for  delay.  The  judgment 
will  be  affirmed,  with  10  per  cent,  damages 
for  delay.    It  is  so  ordered. 


Yan  Siokls  et  al.  v.  Gatlett  et  al. 
(Supreme  Court  of  Texas.    Dec.18, 1889.) 

TRBSFABS  to  TbT  T1TI.B — EtIDXNOE — DOOUMENTS. 

1.  Under  Rev.  St.  Tex.  art.  2252,  providing  that 
oertiiied  copies  of  the  reoords  of  all  public  officers 
shall  be  admissible  as  evidence  in  all  cases  where 
the  lecords  themselves  would  be  admissible,  a 
certifled  copy  of  title  from  the  general  land-office 
is  admissible,  though  the  original  is  not  produced 
or  aeoonnted  for. 

2.  Bev.  St.  Tex.  art.  2256,  provides  that  cei-tified 
copies  of  conveyances  which  were  filed  in  the  of- 
fice of  any  aloude  or  judge  in  Texas  prior  to  the 
first  Monday  in  February,  1887,  shall  be  admissible 
in  evidence,  and  have  the  same  force  and  efFect 
as  the  originals.  Held,  that  a  copy  of  an  act 
ot  sale,  dated  September  5, 1835,  certifled  by  the 
clerk  of  the  county  of  whioh  the  original  was  an 
archive,  is  admissible,  though  the  original  was  not 
produced,  nor  its  execution  proved. 

8.  In  trespass  to  try  title  it  is  not  error  for  the 
court  to  refuse  to  charge  as  to  the  effect  of  a  de- 
cree in  partition  of  the  land  in  controversy  be- 
tween plaintiffs'  predecessors  in  title  and  third 
psnoDS,  where  the  decree  does  not  make  a  parti- 


tion, but  leaves  the  parties  as  they  were  before  the 
suit  Was  brought. 

4.  Where  plaintiffs  in  trespass  to  try  title  es- 
tablished their  title  by  written  muniments,  except 
their  relationship  to  the  ancestor  under  whom  they 
claimed,  which  was  not  disputed,  a  charge  that 
they  had  shown  a  title  which  entitled  them  to  re- 
cover the  lands,  unless  defendants  were  entitled  to 
hold  under  the  statute  of  limitations,  is  proper. 

6.  Where  it  appears  that  defendant,  in  tres- 
pass to  try  title,  who  claims  by  adverse  possession, 
took  from  a  i>erson  who  had  no  title  to  the  land  a 
deed  to  one  B.,  who  afterwards  conveyed  to  de- 
fendant, the  statute  of  limitations  does  not  begin 
to  run  in  defendant's  favor  until  the  deed  to  him 
from  B.  is  recorded. 

Appeal  from  district  court,  Busk  county; 
A.  J.  Booty,  Judge. 

Trespass  to  try  title  by  J.  E.  Catlett  and 
others  against  A.  E.  Van  Sickle  and  others. 
Rev.  St.  Tex.  art.  2252,  provides  that  "cop- 
ies of  the  records  of  ajl  public  officers  and 
courts  of  this  state,  certified  to  under  the 
hand  and  seal  [if  there  be  one]  of  the  lawful 
possessor  of  such  records,  shall  be  admitted 
as  evidence  in  all  cases  where  the  records 
themselves  would  be  admissible;"  and  article 
2256  provides  that  "copies  of  all  conveyances 
and  other  instruments  of  writing  between 
private  individuals,  which  were  filed  in  the 
office  of  any  alcalde  or  judge  in  Texas  previ- 
ous to  the  first  Monday  in  February,  1837, 
shall  be  admissible  in  evidence,  and  shall 
have  the  same  force  and  effect  as  the  origi- 
nals thereof,  provided  such  copies  are  certified 
under  the  hand  and  official  seal  of  tlie  officer 
with  whom  the  originals  are  now  deposited ;" 
and  article  3193  provides  that  "every  suit  to 
be  instituted  to  recover  real  estate  as  against 
any  person  having  peaceiible  and  adverse 
possession  thereof,  cultivating,  using,  or  en- 
joying the  same,  and  paying  taxes  thereon,  if 
any,  and  claiming  under  a  deed  or  deeds  duly 
registered,  shall  be  instituted  within  five 
years  next  after  the  cause  of  action  shall  have 
accrued,  and  not  afterwards."  The  plain- 
tiffs had  judgment,  from  which  the  defend- 
ants appealed. 

Jones  &  Gould,  for  appellants.  /.  H. 
Turner,  Btiford  it  Hail,  and  D.  Field,  for 
appellees. 

Statton,  0.  J.  Appellees  brought  this 
action  to  recover  1,207|  acres  of  land,  a  part 
of  the  east  half  of  a  league  of  land  granted  to 
John  Fiburn,  and  deraign  title  thereto 
through  inheritance  from  William  O.  Logan. 
The  land  was  granted  to  Piburn  on  August 
7,  1835,  and,  as  evidence  of  the  grant,  ap- 
pellees offered  a  certified  copy  from  the  gen- 
eral land-office  of  the  original  title,  which 
was  objected  to,  on  the  ground  that  the  testi- 
monio  was  l)etter  evidence,  and  its  non-pro- 
duction not  accounted  for.  The  objection 
was  properly  overruled.  Sheppard  v.  Harri- 
son, 54  Tex.  96;  Nicholson  v.  Horton,  23 
Tex.  50;  Rev.  St.  art.  2252.  To  show  title  in 
William  G.  Logan,  appellees  offered  in  evi- 
dence a  certified  copy  of  an  act  of  sale,  which 
was  an  archive  of  the  office  of  county  clerk 
for  Nacogdoches  county,  the  land  lying  in 
that  municipality,  when  the  act  which  bore 
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date  September  5, 1885,  was  executed.  That 
paper  purported  to  convey  the  east  hnlf  of  the 
Fiburn  league  to  William  G.  Logan  and  J. 
K.  Allen,  and  was  objected  to  because  the 
copy  of  the  original,  usually  given  to  vendees, 
was  not  produced,  or  its  execution  proved. 
This  objection  was  properly  overruled.  An- 
drews V.  Marshall,  26  Tex.  216;  Cowan  v. 
Williams,  49  Tex.  395 ;  Broxson  v.  McDougal. 
63  Tex.  197 ;  Rev.  St.  art.  2256.  No  objection 
was  made  to  the  form  or  manner  of  execution 
of  the  instrument. 

Appellees  offered  in  evidence  what  pur- 
port's to  be  a  decree  of  partition,  by  which  the 
east  half  of  the  Piburn  league  was  partitioned 
by  the  district  court  for  Nacogdoches  county 
between  the  estate  of  William  6.  Logan  and 
one  Cooke,  in  which  the  land  in  controversy 
was  set  apart  to  the  former.  It  is  not  made 
to  appear  whettier  Cooke  bad  acquired  the  in- 
terest of  Allen  in  the  land,  and  the  decree 
was  objected  to  on  that  ground,  and  on  the 
further  ground  that  it  did  not  appear  that 
Logan  acquired  Allen's  interest,  and,  fur- 
ther, because  the  court  had  no  jurisdiction  to 
make  partition,  and  because  appellants  were 
not  made  parties.  The  district  court  must  be 
presumed  to  have  bad  jurisdiction  to  make 
the  partition,  in  the  absence  of  some  evidence 
showing  to  the  contrary.  Appellants  do  not 
sliow  that  they  had  any  interest  in  the  land 
through  Logan,  Allen,  or  any  other  person, 
and  were  neither  necessary  nor  proper  par- 
ties. If  Cooke  had  not  acquired  the  interest 
of  Allen,  the  partition  would  not  affect  the 
rights  of  such  person  as  has.  If  the  partition 
was  utterly  invalid,  it  would  not  affect  tbe 
right  of  tlie  parties  to  this  action;  for  appel- 
lees, through  inheritance  from  William  G. 
Logan,  have  such  interest  in  the  entire  half 
league,  if  that  be  true,  as  would  enable  them 
to  maintain  this  action  against  appellants, 
who  seem  to  be  only  trespassers;  and  if  tbe 
partition  be  valid,  then  appellees  hold  tbe 
land  in  controversy  nnder  it.  Under  the 
third  and  ninth  assignments  of  error,  appel- 
lants made  this  statement:  "There  was  ade- 
cree  in  the  district  court  of  Smith  county, 
dated  October  9,  1877,  to  which  the  appellees 
and  many  others  were  parties,  but  to  which 
the  appellants  were  not  parties,  the  object  of 
which  was  the  partition  of  the  land  in  this 
«uit;  but  it  totally  failed  to  set  apart  the  land 
mentioned  in  it  to  any  one. "  If  this  be  true, 
appellants  suffered  no  injury  by  the  introduc- 
tion of  the  decree,  for  tlie  interest  of  appel- 
lees ill  that  case  would  be  an  interest  in  tbe 
halfleague,  which  would  entitle  them  to  main- 
tain this  action,  which  they  could  not  do  if  the 
land  in  controversy  had  been  set  apart  in  valid 
partition  to  some  other  person,  or  if  it  bad, 
in  several  parcels,  been  set  apart  to  appellees. 
There  seems  to  have  been  an  attempt  to  par- 
tition the  land  in  controversy  between  appel- 
lees, through  a  decree  of  the  district  court  of 
Wood  county,  but  the  decree  does  not  make  a 
partition,  and  leaves  the  parlies,  as  they  were 
before  the  suit  was  brought,  tenants  in  com- 
mon, aud  in  uo  way  affects  their  right  to 


maintain  this  action.  It  Is  immaterial 
whether  the  court  gave  or  refused  to  give 
charges  as  to  the  effect  of  the  decrees  or  pro- 
ceedings looking  to  the  partition  of  tbe  land, 
for  none  of  them  in  any  manner  affected  tbe 
right  of  appellees  to  maintain  this  action,  or 
gave  or  tuck  away  any  right  appellants 
showed. 

Tbe  court,  in  effect,  instructed  tbe  jury 
that  appellees  had  shown  title  which  entitled 
them  to  recover,  unless  appellants,  or  some  of 
them,  were  entitled  to  hold  under  the  statutes 
of  limitations.  All  the  evidence  showing 
their  right  was  by  written  muniments  of  title, 
except  that  which  showed  their  relationship 
to  William  G.  Logan,  and  there  was  no  con- 
flict in  the  evidence  as  to  that  matter,  or 
suspicion  thrown  upon  its  truthfulness.  In 
such  case  it  was  not  error  to  give  the  charge 
complained  of.  It  seems  that  Van  Sickle 
bought  the  land  in  1868  from  one  who  had  no 
title,  and  that  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors  he  caused  the 
deed  to  be  made  to  B.  F.  Broyles,  which  was 
not  recorded  untilj  uly  29, 1880.  Van  Sickle 
claims  to  have  had  possession  of  the  land 
while  the  title  stood  in  the  name  of  Broyles, 
who  did  not  convey  to  him  until  March  4, 
1881.  The  court  instructed  the  jury,  in  ef- 
fect, that  the  limitation  of  five  years  would 
not  run  in  favor  of  Van  Sickle  until  the  rec- 
ord of  the  deed  to  him  from  Broyles.  There 
was  no  error  in  this  instruction.  Porter  r. 
Chronister,  58  Tex.  56;  Medlin  v.  AVIlklns, 
60  Tex.  418.  The  Piburn  grant  was  in  part 
covered  by  a  junior  grant  known  as  tlie 
"Berryhill  tract."  Of  tiie  part  in  conflict, 
appellants,  or  some  of  tliem,  and  those 
through  whom  they  claim,  had  been  in  pos- 
session for  many  years,  and  this  they  held  un- 
der the  statutes  of  limitation  of  10  years;  but 
whether  any  of  them  had  been  in  possession 
of  tbe  part  of  the  Piburn  grant  not  covered  by 
the  Berryhill  was  a  matter  as  to  which  there 
was  a  conflict  of  evidence.  The  jury,  upon 
this  question,  must  have  found  that  no  such 
possession  was  held  for  five  years  after  Van 
Sickle's  deed  was  recorded.  AVilliam  G. 
Logan  married  in  1830,  and  died  in  1835,  his 
widow  surviving,  and  it  was  not  shown  on 
tbe  trial  wfiether  she  was  living  or  dead ;  and 
it  is  contended  that  the  property  was  com- 
munity property,  which  descended  to  her  on 
the  death  of  her  husband.  If  this  were  true, 
appellees  could  not  recover  without  showing 
that  they  bad  in  some  way  acquired  title  from 
Mrs.  Logan.  At  the  time  William  G.  I^gan 
died,  his  wife  did  not  inherit  his  estate.  Babb 
V.  Carroll,  21  Tex.  765.  The  presumption, 
however,  from  the  facts  proved  is  that  the  in- 
terest acquired  in  tlte  land  was  community 
property,  one-half  of  which  belonged  to  the 
wife,  and  the  other,  under  the  laws  in  force 
at  the  time  of  his  death,  passed  to  his  heirs. 
Thompson  v.  Cragg,  24  Tex.  582;  Veramendi 
V.  Hutchins,  48  Tex.  650.  This,  however, 
would  not  defeat  the  right  of  appellees  to 
maintain  this  action.  There  is  no  error  in 
the  judgment,  and  it  will  be  aSlrmed. :;' 
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HUBT  V.  MAR8HAIJL. 


HcBT  t).  Marshaix  et  al. 
{Supreme  Court  of  Texas.    Dea  17, 1889.) 

OCABDIXK  i.yD  WjLRS — PABTIBS — OBJECTIONS 
WilVISD. 

1.  In  an  action  to  foreclose  •  vendor's  lien  on 
land,  it  appeared  that  the  notes  retaining  the  lien 
were  received  by  plaintiff  from  the  vendor,  who 
took  them  in  part  payment  for  the  land  conveyed 
to  M.  as  ruardiau ;  that  they  reoited  they  were 
given  by  M.  as  guardian.  The  other  part  of  the 
consideration  for  the  land  was  money  belonging  to 
M.  's  wards,  which  she  was  not  authorized  to  in- 
vest as  required  by  Rev.  St.  Tex.  arts.  2560-25fi8. 
Held,  that  the  recitals  in  the  notes  were  suf&oient 
to  put  the  plaintiff  on  inquiry  as  to  the  legality  of 
the  transaction,  and  that  the  words  were  entitled 
to  have  the  land  subjected  to  the  payment  of  their 
money,  with  interest,  in  preference  to  plaintiff's 
claim. 

2.  It  is  plaintiff's  duty  to  bring  the  proper  par- 
ties into  conrt,  and  where  he  falls  to  do  so  be  can- 
not complain  of  bis  own  neglect. 

Commissioners'  decision.  Appeal  from 
district  court.  Bed  Eiver  county;  E.  D.  Mo 
CLEU.AII,  Judge. 

Sims  <t  Wright,  for  appellant.  Chambers 
A  Doak,  for  appellees. 

Acker,  P.  J.     Mary    M.   Marshall   was 
guardian  of  her  minor  children,  five  in  num- 
ber, for  each  of  whom  she  held  the  snm  of 
»125.     On  the  8th  day  of  December,  1885.  J. 
T.  Cot  conveyed  a  tract  of  land  to  Mary  M. 
Marshall,  £.  P.  Marshall,   and   "Mary  M. 
Marshall,  as  guardian,"  for  the  consideration 
of  9800  in  cash,  which  included  the  money 
bdooglng  to  the  minors,  and  two  notes,  for 
•350  each,  signed  "Mary  M.  Marshau,,  £. 
P.  Mabsbai.1.,"  and  "Mary  M.  Marshall, 
Guardian,"  reciting  that  they  were  given  for 
the  purchase  money  of  the  land,  and  retain- 
ing the  vendor's  lien.     The  vendor.   Cox. 
knew  that  the  guardian  was  using  the  mi- 
nor's money  in  purcliasing  the  land.    There 
was  no  order  of  court  authorizing  the  guard- 
ian to  invest  the  money  of  her  wards  in  the 
land.    After  the  maturity  of  one  of  the  notes, 
appellant,  John  W.  Hurt,  advanced  to  the 
payee.  Cox,  S318,  and  took  both  notes  as  col- 
lateral security.    After  the  maturity  of  the 
other  note  he  purchased  both  of  them,  and 
brought  this  suit  for  the  amount  due  by  both 
notes,  and  to  foreclose  the  vendor's  lien  on 
the  land.    The  minor  defendants  answered 
specially  that  their  money,  to  the  amount  of 
•125  each,  had  been  invested  by  their  guard- 
ian, without  authority,  in  the  land  against 
which  plaintiff  souglit  to  foreclose  the  ven- 
dor's lien,  and  asking  that  the  land  be  first 
sobjected  to  the  pnyraent  of  their  money, 
with  interest,  and  alleged  tliat  both  Cox  and 
plaintiff  knew  that  their  money  bad  been  in- 
vested in  the  land  without  authority.    Plain- 
tiff died  a  general  demurrer  to  this  answer, 
which  was  overruled.     Mary  M.  Marshall 
having  died,  judgment  was  rendered  against 
E.  P.  Marshall  for  the  amount  due  on  the 
notes,  foreclosing  the  vendor's  Hen  on  the 
land,  directing  that  the  land  be  sold,  and  the 
proceeds  of  sale  applied  first  to  the  payment 
of  the  minors'  money  that  had  been  invested 
la  tb,  with  interest  from  the  date  of  the  in- 
v.l38.w.no.l— 3 


vestment,  and  next  to  payment  of  plaintiff's 
judgment. 

The  first  assignment  of  error  is:  "The 
court  erred  in  overruling  appellant's  general 
demurrer  to  the  answer  of  the  minor  defend- 
ants." Before  a  guardian  can  invest  the 
money  of  the  ward  in  real  estate,  he  roust  file 
an  application  in  writing  to  the  court  where 
the  guardianship  is  pending,  asking  for  an 
order  authorizing  him  to  do  so,  of  which  the 
same  notice  must  be  given  as  of  an  applica- 
tion to  sell  the  land  belonging  to  the  ward. 
After  notice  the  application  must  be  acted 
on  at  a  regular  terra  of  tlie  court;  and,  if  the 
conrt  be  satisfied  that  the  investment  will  be 
beneficial  to  the  ward,  an  order  authorizing 
the  same  to  be  made  must  be  entered  upon 
tlie  minutes.  After  the  order  is  so  entered, 
and  the  contract  has  been  made  by  the  guard- 
ian, lie  must  report  it,  in  writing,  to  the 
court,  at  the  next  regular  term  after  it  is 
tnade,  when  the  court  must  inquire  fully  into 
the  same;  and,  if  satisfied  that  the  investment 
will  benefit  the  estate  of  the  ward,  the  court 
may  approve  the  contract,  and  authorize  the 
guardian  to  pay  over  the  money  in  compli- 
ance with  it.  Rev.  St  arts.  2560-2563, 
inclusive.  The  last  article  cited  concludes 
as  follows:  "But  no  money  shull  be  paid  out 
by  the  guardian,  on  any  such  contract,  until 
such  contract  has  been  approved  by  the  court. 
by  an  order  to  that  effect  entered  upon  the 
minutes  of  the  court."  The  investment  of 
the  minors'  money  by  the  guardian  was  not 
only  without  authority,  but  in  direct  viola- 
tion of  law,  and  the  minor  defendants  were 
in  no  way  bound  thereby.  It  appears  tliat 
Cox  knew  at  the  time  he  received  the  money 
that  it  belonged  to  the  minors,  and  that  the 
guardian  had  no  authority  from  the  court  to 
invest  it.  Such  transactions  being  positively 
prohibited  by  the  statute,  it  follows  that  the 
guardian  was  guilty  of  a  palpable  breach  of 
trust  in  investing  the  money  of  her  wards  in 
the  land;  and,  as  the  vendor  knew  that  it 
was  the  money  of  the  minors  that  he  was  re- 
ceiving from  the  guardian,  he  is  equally  lia- 
ble with  the  guardian  for  the  breach  of  trust. 
and  could  not  be  heard  to  Insist  that  he  would 
be  entitled  to  have  his  lien  enforced  against 
the  land  as  a  superior  claim  to  that  of  the 
minor  defendants  fur  their  money,  which  he 
had  received  from  tlie  guardian  in  violation 
of  law.  Boisseau  v.  Boisseau,  79  Ya.  74. 
The  notes  recited  that  they  were  given  tor 
the  purchase  money  of  the  land  conveyed  to 
the  guardian,  as  such,  jointly,  with  others, 
and  were  signed  "Mary  M.  Marshall, 
Guardian."  The  plaintiff  testified  tliat  be 
had  no  actual  notice  of  the  minors'  interest 
when  he  acquired  the  notes,  "but  saw  how 
the  notes  were  signed."  In  Daniel's  work 
onNegotiableInstrument8,(voluiiie  1,  §  789.) 
it  is  said:  "The  bolder  must  acquire  the  in- 
strument without  notice  of  fraud,  defect  of 
title,  illegality  of  consideration,  or  otiier  fact 
which  impeaches  its  validity  in  his  transfer- 
rer's hands;  and  the  word  'notice,'  In  this 
connection,  signifies  the  same  as  '  knowledge.' 
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Knowledge  of  fraud  or  Illegality  Impeaches 
the  bona  /Idea  of  the  holder,  or  at  least  de- 
stroys the  superiority  of  his  title,  and  leaves 
him  in  the  shoes  of  the  transferrer. "  Again, 
section  789a.-  "Actual  notice  of  the  defect 
is  not  required,  where  the  evidence  of  the  in- 
firmity consists  of  matters  apparent  on  the 
face  of  the  instrument."  Again,  the  same 
author  says,  (section  795a ;)  "  Express  notice 
is  not  indispensable.  There  may  be  evidence 
of  the  infiriiiity  in  the  paper  apparent  on  its 
face,  or  such  indications  as  to  put  the  pur- 
cliaser  upon  inquiry;  and  in  such  cases  con- 
structive notice  is  held  sufficient,  upon  the 
ground  that,  when  a  party  is  about  to  per- 
form an  act  which  he  has  reason  to  believe 
may  affect  the  rights  of  third  persons,  an  n 
qulry  as  to  the  facts  is  a  moral  duty,  and  dil- 
igence an  act  of  justice. "  We  think  the  rec- 
itation in  the  notes  that  they  were  given  for 
the  purchase  money  of  the  land  conveyed  to 
the  guardian,  and  the  signature  of  the  guard- 
ian as  such,  were  sufficient  to  put  the  plain- 
tiff upon  inquiry,  by  which  he  would  have 
discovered  the  illegality  of  the  transaction, 
in  so  far  as  the  minors  were  concerned;  and 
his  rights  are  not  superior  to  those  of  his 
transferrer.  Cox.  We  tliinic  the  answer  of 
the  minor  defendants  set  up  a  good  defense 
to  the  action,  in  so  far  as  their  rights  were 
sought  to  be  affected,  and  that  the  court  did 
not  err  in  overruling  the  plaintiff's  general 
demurrer  thereto. 

What  we  have  said  disposes  of  the  other 
assignments,  except  the  tlfth,  under  which 
it  is  contended  that  Cox,  the  payee  of  the 
notes  sued  on,  being  dead,  his  heirs  and  per- 
sona] representatives  slionid  have  been  made 
parties.  If  there  were  proper  parties  not  be- 
fore the  court,  it  was  plaintiff's  duty  to  have 
brought  them  in  by  proper  process;  and, 
having  failed  to  do  so,  we  do  not  think  he 
should  be  lieard  to  complain  of  his  own  neg- 
lect. We  are  of  opinion  that  the  judgment 
of  the  district  court  is  correct,  and  should  be 
affirmed. 

Statton,  C.J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  atBrmed. 


Dalton  et  al.  v.  BAimtT. 

(Supreme  Court  cf  Texas.    Deo.  SO,  1889.) 

Promi  S80RT  Notes  —  Matuiuty  —  Aotioxs  — Ven- 
dor's LiSN — KlOHTB  OF  FURCHASSRS— ORDBB  09 

Sale. 

1.  The  maker,  after  statinf?  the  amount  due  to 
date  on  bis  overdue  note,  promised  to  pay  an  in- 
creased rate  of  interest  if  the  holder  wonld  "ex- 
tend time  for  payment  of  this  balanoe  for  one  year. " 
Seld,  that  the  extension  was  for  one  year  frmn 
the  date  of  the  agreement. 

8.  Objection  that  suit  was  begnn  before  ma- 
turity of  the  debt  is  cured  by  an  amended  original 
petition  filed  by  leave  of  court  after  Its  maturity. 

8.  A  direonon  that  the  order  of  sale  to  enforce 
a  vendor's  lien  may  issue  to  the  county  where  suit 
was  brought,  or  to  the  county  where  the  land  lies, 
■8  plaintiiTs  attorney  may  direct,  is  harmless  er- 
ror, as  a  sale  in  the  county  where  the  land  does  not 
^le,  being  a  nullity,  would  not  be  directed  by  the 


attorney,  and.  If  it  was,  it  wonld  only  occasion 
oosts  of  Issue  and  return  of  the  writ,  for  which  de- 
fendants could  not  be  taxed. 

4.  Subsequent  purohssers  of  land  subject  to  a 
vendor's  lien  are  not  released  from  Its  operation 
by  an  extension  of  the  time  of  payment  granted  to 
their  vendors  without  their  consent. 

6.  Judgment  oannot  be  rendered  against  sub- 
sequent purchasers  of  land  subject  to  a  vendor's 
lien  for  attorney's  fees  stipulated  for  in  notes  given 
for  the  purchase  price,  where  the  deed  reserving 
the  lien  contained  no  notice  of  snch  fees,  nor  for 
•n  increased  rate  of  interest  agreed  upon  by  the 
original  vendee  without  notice  to  them. 

Appeal  from  district  court.  Hunt  county; 
E.  W.  Tekhune,  Judge. 

Action  by  S.  D.  Bainey  against  O.  A. 
Dalton,  Lucinda  Dalton,  and  A.  S.  Simmons, 
to  enforce  vendor's  lien.     Defendants  appeal. 

Hood,  Lanhatn  &  Stephens,  for  appellants. 
Montrose  &  Toombs  and  &rubbs  A  H^f^ner, 
for  i^ipellee. 

HbNBY,  J.    On  the  10th  day  of  March, 

1883,  A.  8.  Simmons  purchased  from  appel- 
lee a  tract  of  land  lying  in  Palo  Pinto  coun- 
ty, for  which  appellee  executed  to  him  a  deed. 
The  consideration  for  tlie  land  was  correctly 
recited  in  the  deed,  as  follows:  "Eight 
thousand  one  hundred  and  sixty-two  dollars, 
payable  as  follows:  One  thousand  dollars 
cfisb,  and  four  promissory  notes,  bearing 
even  date  with  this  instrument,  for  seventeen 
hundred  and  ninety  and  50-100  dollars  each, 
with  interest  from  date  until  March  10th, 

1884,  at  the  rate  of  eight  per  cent,  per  annum, 
and  ten  per  cent,  per  annum  after  that  date 
until  paid;  and  to  secure  the  payment  of 
said  notes  a  special  vendor's  lien  is  retained 
on  the  land  herein  conveyed, — the  first  note 
becoming  due  and  payable  on  March  10th, 
1884;  the  2d,  March  the  10th,  1885;  the  8d, 
March  the  10th,  1886;  and  the  4th,  March 
10th.  1887."  This  deed  contained  no  re- 
cital showing  that  said  notes  contained  a 
stipulation  for  the  payment  of  attorney's 
fees,  and  it  was  never  recorded.  The  first 
two  of  the  notes  were  paid  off  at  maturity. 
This  suit  was  brought  for  the  collection  of 
the  two  that  matured  last.  The  notes  were 
made  payable  in  Hunt  county,  Tex.,  and  con- 
tained a  promise  to  pay  an  attorney's  fee  of 
10  per  cent,  on  their  amount,  in  case  suit 
should  be  instituted  for  tlieir  collection.  By 
some  arrangement  between  Simmons  and  S. 
H.  Milliken,  the  latter  became  the  owner  of 
an  equitable  interest  of  one-half  in  the  land, 
but  he  seems  never  to  have  had  a  deed  for 
It.  On  the  8th  day  of  October,  1884.  Sim- 
mons, joined  by  Milliken,  sold  the  land  to  ap- 
pellants for  a  cash  consideration,  and  exe- 
cuted to  them  a  general  warranty  deed,  which 
was  duly  recorded,  in  Palo  Pinto  county,  on 
the  2tith  day  of  December,  1884.  The  Dal- 
tons  did  not  assume  the  discharge  of  ttie  un- 
paid purchase  money,  but  received  from 
Simmons  and  Milliken  their  written  obliga- 
tion to  protect  them  from  loss  on  account  of 
said  notes.  The  Dal  tons  lived  on  the  land 
from  the  date  of  their  purchase.  Simmons 
and  Milliken  were  solvent  at  the  time  when 
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they  sold  to  the  Daltona,  and  remained  so 
until  June,  1887.  since  when  nothing  could 
ho  made  out  of  either  of  them.  On  Maj 
80,  1887,  Simmons  execnted  to  appellee  a 
written  statement  of  his  indebtedness  by  rea- 
son of  the  note  that  matured  on  the  10th  day 
of  March,  1886,  allowing  that,  with  interest 
calculated  up  to  said  date,  and  after  allowing 
him  all  payments,  he  was,  by  said  note,  ow- 
ing on  said  date  a  balance  of  01,838.25. 
Said  statement  was  signed  by  Simmons,  and 
contained  a  promise  in  the  following  words: 
"If  you  will  extend  time  for  payment  of  this 
balancefor  one  year,  I  will  and  do  hereby  agree 
to  pay  twelve  per  cent.  Interest  per  annum  on 
this  amount  from  this  date  until  paid."  And 
on  the  same  date  Simmons  executed  to  ap- 
pellee the  following  Instrument:  "If  you 
will  extend  for  one  year  the  note  for  01,790.- 
50,  which  was  given  by  me  on  10th  March, 
1883,  and  which  matured  on  10th  March, 
1887, 1  will,  and  hereby  do,  agree  to  pay  in- 
terest, at  the  rate  of  12  per  cent,  per  annum, 
on  amount  of  this  note,  and  interest  at  ma> 
tnrity,  from  maturity  until  paid."  Bainey 
instituted  suit  in  the  district  court  of  Hunt 
county  against  Simmons  and  the  Daitons  to 
recover  the  amount  of  the  notes  and  interest 
according  to  said  agreements,  and  attorney's 
fees  as  stipulated  for  in  the  original  notes, 
and  for  foreclosure  of  vendor's  lien  for  all 
of  said  amounts.  The  original  petition  was 
filed  on  the  23d  day  of  April,  1888.  It  was 
snbatitnted  by  an  amended  original  petition 
filed  on  the  15th  day  of  January,  1889. 

The  judge  filed  his  conclusions  of  law,  in 
substance  as  follows:  (1)  That  plaintiff  is 
entitled  to  recover  judgment  against  defend- 
ant  Simmons  for  the  amount  due  on  the 
notes,  the  interest  to  be  computed  at  the  in- 
creased rate  agreed  upon,  and  for  attorney's 
fees.  (2)  That  the  Daltuns,  having  purchased 
the  land  in  1884,  are  not  liable  for  interest 
beyond  what  was  originally  contracted  for, 
and  they  are  not  liable  for  attorney's  fees, 
because  the  deed  to  Simmons  did  not  specify 
them  as.  being  part  of  the  consideration  for 
the  land,  and  it  is  not  shown  that  they  had 
actual  notice  that  the  notes  contained  sucli  a 
stipulation  when  they  purchased  and  paid  for 
the  land.  (3)  That  plaintiff  is  entitled  to 
have  a  foreclosure  of  his  vendor's  lien  as 
against  the  Daitons  for  the  amount  due  upon 
the  notes,  estimating  interest  according  to 
their  face,  and  not  including  attorney's  fees. 
A  decree  was  rendered  in  pursuance  of  these 
conclusions,  and  an  order  of  sale  was  directed 
to  be  issued  to  Hunt,  or  to  Palo  Pinto  coun- 
ty, as  the  plaintiff's  attorney  might  direct. 
Both  parties  assign  errors. 

The  first  error  assigned  by  appellants  is 
that  the  court  erred  in  construing  the  written 
instrnments,  dated  the  SOth  day  of  May,  1887, 
to  mature  12  months  from  the  10th  day  of 
March,  1887,  instead  of  12  mouths  from  the 
date  of  said  instruments,  and  therefore  in 
not  holding  that  this  suit  was  commenced 
before  the  debts  were  due.  We  think  appel- 
lants are  correct  with  regard  to  the  instru- 


ment relating  to  the  note  originally  made 
payable  in  1886,  and  that  it  was  not  due 
when  the  original  petition  was  filed;  but,  as 
we  have  stated,  an  amended  original  petition 
was  filed  on  the  15th  day  of  January,  1889, 
by  leave  of  court,  and.  the  cause  of  action 
having  in  the  mean  time  accrued,  the  objec- 
tion was  cured.  It  would  have  been  proper 
for  the  court  to  have  taxed  plaintiff  with 
costs  of  amendment  when  it  was  allowed, 
but,  in  the  absence  of  anything  to  show  a 
demand  for  such  a  ruling,  the  one  made  must 
be  treated  as  having  been  acquiesced  in  by 
the  parlies. 

The  direction  that  the  order  of  sale  might 
issue  to  either  Hunt  or  Palo  Pinto  county  is 
assigned  as  error.  As  the  land  lies  in  Palo 
Pinto  county,  the  order  of  sale  should  have 
l)een  directed  to  that  county  alone.  We 
think  the  error  an  immaterial  one.  It  does 
not  follow  that  the  land  lying  in  Palo  Pinto 
county  may  be  sold  in  Hunt  county,  because 
the  order  of  sale  shall  be  Issued  to  that  coun- 
ty. Such  a  sale  would  be  a  nullity,  notwith- 
standing the  order  of  sale  may  be  addressed 
to  the  sheriff  of  Hunt  county  by  the  judgment 
of  the  court.  The  judgment  does  not  require 
the  order  of  sale  to  be  addressed  to  the  sheriff 
of  Hunt  county  unless  the  plaintiff's  attorney 
shall  so  direct.  As  there  could  not  be  a  law- 
ful sale  made  under  it  in  that  county,  it  is 
not  likely  that  plaintiff's  attorney  will  direct 
it  to  be  sent  there.  If  it  should  be,  we  do 
not  see  that  it  can  involve  more  than  the  ad- 
ditional cost  of  issuing  the  writ  to  that  coun- 
ty, and  its  return;  and,  if  defendants  shall  be 
taxed  with  such  costs,  they  may  be  relieved 
from  them  by  a  motion  to  retax  the  coats. 

Appellants  contend  that  the  contracts  of 
extension  operated  to  deprive  them  of  their 
right  to  pay  off  the  notes  at  their  maturity, 
and  before  their  own  vendors  became  insolv- 
ent, and  that,  as  they  were  made  without 
their  consent,  they  ought  in  equity  to  be  held 
to  have  a  good  defense  against  the  operation 
of  the  vendor's  lien  upon  the  land.  It  is  well 
settled  that  a  binding  agreement  for  an  ex- 
tension of  the  time  for  payment  made  be- 
tween the  creditor  and  principal  debtor  will 
release  a  personal  surety  who  did  not  consent 
to  the  extension.  It  is  equally  well  settled 
that  property  mortgaged  by  a  wife  for  the 
debt  of  her  husband,  or  by  any  person  to  se- 
cure the  debt  of  another,  the  mortgagor  not 
being  bound  for  the  debt,  or,  if  bound,  only 
as  a  surety,  will  be  treated  as  a  surety,  and 
released  under  the  same  circumstances  that 
a  personal  surety  would  be.  In  this  case  a 
vendor's  lien  was  expressly  retained  in  the 
deed.  Under  repeated  decisions  of  this  court, 
the  title  remained  in  the  appellee  until  the 
purchase  money  was  paid.  If  the  purchase 
money  was  not  paid,  he  had,  until  he  finally 
enforced  his  remedy  by  a  decree  of  court,  the 
right  to  elect  whether  he  would  treat  the 
land  as  a  security,  or  sue  for  its  recovery. 
Whatever  may  be  the  rule  in  other  cases  with 
regard  to  property  purchased  from  a  mortga- 
gor standing  in  the  attitude  of  a  surety  to- 
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wards  a  creditor,  who  has  notice  of  the  pur- 
chase, in  view  of  the  equitable  doctrine  of 
subrogation,  (about  which  we  now  express 
no  opinion.)  it  cannot  be  held  consistently 
with  former  decisions  of  this  court,  with  re- 
gard to  this  character  of  title,  that  the  land 
in  controversy,  at  the  date  of  the  extension 
agreement,  occupied  towards  appellee  the  po- 
sition only  of  a  surety,  such  as  would  release 
it  because  of  such  extension.  The  doctrine 
that  releases  a  surety  on  account  of  dealings 
between  the  creditor  and  the  principal  debtor, 
applies  only  to  those  who  are  in  that  attitude 
at  the  date  of  such  dealings. 

Appellee  complains  because  judgment  fore- 
closing his  lien  was  not  entered  for  altorney's 
fees  as  specified  in  the  notes,  and  for  the  in- 
creased rate  of  interest  contracted  for,  after 
tlie  Daltons  purchased.  It  is  a  very  clear 
proposition,  that  tlie  debt  for  which  the  land 
purchased  by  the  Daltons  was  bound  could  not 
be  increased  after  their  purchase  by  other 
parties  without  their  consent.  In  the  absence 
of  notice  to  the  contrary,  they  had  the  right 
to  assume  that  the  deed  to  their  vendor  cor- 
rectly stated  all  of  the  unpaid  consideration 
for  which  it  was  executed.  There  is  nothing 
in  the  record  to  indicate  that  they  had  any 
information  or  notice  to  put  Ihemon  inquiry, 
outside  of  the  recitals  of  the  deed.  The  judg- 
ment ia  affirmed. 


Notes  et  til.  v.  Brown. 
{Suvreme  Court  of  Texas.    Deo.  17, 1889.) 

ISTBHVENTION — GaHNISHMBST — LlEM. 

In  the  absence  of  statutes  creating^  a  spe- 
olfic  lien  by  the  service  of  a  gamisbment  process, 
a  creditor  of  plaintiff,  by  service  of  garnishment 
on  defendant,  acquires  do  such  lien  on  the  debt  in 
suit  as  entitles  him  to  intervene. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Upshur  county;  Felix  J.  Mc- 
GoBD,  Judge. 

C.  A.  Culberson,  for  appellants.  N  W, 
Finley,  for  appellee. 

Hobby,  J.  Whether  the  assignments  are 
well  talten  depends,  we  think,  upon  the  ap- 
pellants' right  to  intervene  in  the  suit  of  W. 
H.  Brown  v.  E.  &  W.  T.  Lumber  Co. 
Brown,  the  appellee  here,  had  in  June,  1888, 
sued  the£.  &  W.  T.  Lumber  Company  upon 
a  note  for  $5,000,  and  caused  an  attachment 
to  be  levied  upon  the  property  of  that  com- 
pany, which,  it  appears,  was  placed  in  the 
hands  of  a  receiver,  who  sold  the  property, 
retaining  the  proceeds  thereof.  In  October, 
1888,  Noyes  &  Fish  intervened  in  this  suit, 
averring  in  their  petition  that  Brown  was  in- 
debted to  them  in  the  sum  of  $3,388.50,  by 
reason  of  the  execution  of  certain  promissory 
notes  described;  that  he  had  failed  in  busi- 
ness; that  they  had  attached  his  property, 
subject  to  prior  attachments;  that  Brown 
was  insolvent,  and  his  property  insufficient 
to  pay  the  prior  attachments,  etc. ;  that  they 
Itad  exhausted  every  effort  to  find  other  prop- 
erty, and  bad  found  none,  save  the  debt  of 


$5,000  due  Brown  by  the  lumber  company; 
that  they  had  caused  a  writ  of  garnishment 
to  be  served  upon  said  company,  to  secure 
theirdelit  against  Brown.  Alleging,  further, 
the  indebtedness  of  the  company  to  Brown; 
thesuit  brought  by  him  against  the  company; 
the  levy  of  the  attachment  therein  on  its 
property,  now  in  the  hands  of  a  receiver; 
that  the  company  is  insolvent,  and,  unless 
the  claim  sued  on  by  Brown  is  prosecuted  to 
a  judgment  and  collected  in  this  suit,  it  will 
be  lost  to  both  Brown  and  appellants,  etc. 
Such  were  the  material  averments  contained 
in  appellants'  petition  for  intervention,  filed 
in  the  suit  of  Brown  against  the  lumber  com- 
pany. In  Kovember,  1888,  the  court-house 
of  Upshur  county  was  destroyed  by  fire.  On 
January  11,  1889,  appellants  moved  to  sub- 
stitute tlie  papers  lost  by  this  fire.  This  mo- 
tion was  granted  by  the  court  on  the  12th 
January,  and  at  the  same  time  an  order  was 
made  allowing  appellants  to  intervene,  sub- 
ject to  exceptions,  etc.  The  papers  substi- 
tuted on  this  motion  consisted  of  Brown's 
petition  against  the  lumber  company,  and 
the  affidavit  and  bond  for  attachment  made 
by  him  therein,  and  appellants'  petition  for 
intervention.  On  January  16,  1889,  appel- 
lee. Brown,  also  moved  to  substitute  the  pa- 
pers in  his  suit,  so  lost  by  tire.  The  motion 
was  accompanied  by  certified  copies  of  liis  pe- 
tition, affidavit,  and  bond  for  attachment. 
This  motion  was  concurred  in  by  the  lumber 
company  and  the  receiver;  but  it  was  not 
verified  by  affidavit,  and  no  notice  was  given 
appellants  of  the  motion,  nor  was  their  peti- 
tion for  intervention  substituted  as  one  of  the 
papers  so  lost;  but  the  substituted  papers 
were  admitted  by  the  lumber  company  and 
receiver  to  be  correct.  There  was  a  material 
difference  between  the  papers  substituted  by 
appellants  and  those  by  appellee.  The  de- 
tails of  this  difference  it  is  not  essential  to 
state,  further  than  to  say  that  those  substi- 
tuted by  the  latter  afforded  grounds  for  a 
motion  to  quash  the  attachment  proceedings, 
which  the  former  did  not.  On  the  day  the 
motion  to  substitute,  as  well  as  the  substitu- 
tion of  appellee,  was  made,  the  lumber  com- 
pany and  the  receiver  moved  to  quash  the  at- 
tachment proceedings,  which  motion  was 
sustained.  On  the  day  following,  the  app>el- 
lant  filed  two  motions, — one  to  set  aside  the 
order  of  substitution  made  on  appellee's  ap- 
plication, because  they  had  no  notice  thereof; 
and  one  to  vacate  the  order  quashing  the  at- 
tachment, on  the  ground  that  the  papers  were 
not  properly  substituted,  and  because  appel- 
lee bad  no  interest  in  the  suit,  having  trans- 
ferred the  same  on  October,  1888,  and  that 
subsequent  to  that  time  intervenors'  rights 
attached.  Brown  conveyed  all  his  right  and 
interest  in  the  suit  to  one  Mings  and  Will- 
iams &  Co.,  with  intent  to  defraud  appel- 
lants, and  to  defeat  the  attachment,  etc. 
Brown  moved  to  strike  out  the  intervention 
of  appellants  on  the  ground  that  they  had  no 
interest  in  the  subject-matter  of  the  suit 
which  gave  them  a  tight  to  intervene.    Ap- 
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pellep  also  moved  to  dismiss  the  suit  brought 
by  hitu  against  the  lumber  company.  These 
two  motions  were  sustained,  and  appellants 
appealed.  The  motions  of  appellants  referred 
to  vere  not  heard. 

It  is  claimed  by  appellee  that  appellants 
were  simple  creditors  of  Brown,  without 
lien,  and  that  they  bad  no  interest  in  the  sub- 
ject-matter of  the  suit  between  appellee  and 
the  luml^er  company,  which  entitled  them  to 
intervene.  Appellants,  on  the  other  hand, 
contend  that  the  service  of  the  garnishment 
on  the  lumber  company  to  secure  the  debt 
due  them  from  Brown  constituted  a  specific 
lien  on  the  debt  which  was  the  subject-mat- 
ter of  the  suit  between  appellee  and  the  lum- 
ber company.  As  the  proceeding  by  garnish- 
ment is  purely  statutory,  and  Is  not  known  to 
the  common  law,  it  cannot  be  pushed  in  its 
operation  beyond  the  statutory  authority  un- 
der which  it  is  resorted  to;  and  if  a  lien  ex- 
ists, as  claimed  by  appellants,  it  must  be  de- 
rived from  the  statutes.  Drake,  Attachm.  § 
451a;  Bigelow  v.  Andress,  31  111.  330.  Our 
statute  creates  no  such  lien.  This  writ,  it  is 
said,  "cannot  be  extended  •  •  ♦  beyond  the 
mere  point  of  reaching  the  defendant's  effects 
in  the  garnishee's  hands."  Drake,  supra,  § 
4536.  Neither  will  it  be  aided  by  a  court  of  eq- 
uity. It  will  not  be  supplemented  by  injunc- 
tion or  other  proceeding  in  equity,  nor  can  a 
distinct  proceeding,  not  authorized  by  statute, 
be  based  upon  this  writ,  sued  out  to  obtain 
security  for  the  payment  of  the  judgment 
which  may  be  recovered  against  the  garnishee. 
Id.  §  454.  See,  also,  Arthur  v.  Batte,  42 
Tex.  159.  Appellants  having  no  such  inter- 
est in  the  subject-miiller  of  the  suit  between 
appellee,  Brown,  and  the  lumber  company  as 
entitled  them  to  intervene,  upon  the  grunnds 
alleged  in  their  petition,  there  was  no  error  in 
dismissing  their  petition  for  intervention.  It 
follows  from  this  that  they  could  not  have 
been  prejudiced  by  the  substitution  of  the  pa- 
pers by  appellee,  Brown,  witliuut  notice,  nor 
by  the  judgment  quashing  the  attachment, 
and  dismissing  the  suit  originally  brouglit 
by  appellee  against  the  lumber  company, 
^ere  being  no  error  in  the  record,  we  think 
the  judgment  should  be  aflBrmed . 

Statton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


CooF£K  et  al.  t>.  LuuoHLiN  et  cU. 
iSupreme  Court  of  Texas.    Deo.  20, 1889.) 

ADiamentATOits — ^Trvsts — Mortoaok — ^Formlos- 
URK— Parti  gs. 
1.  In  order  to  enable  plaintUt  to  raise  the  pur- 
cbase  price  of  land  which  he  had  agreed  to  buy  of 
several  co-tenants,  they  conveyed  to  one  of  their 
namber  nnder  a  parol  trust  to  procure  a  loan  of 
the  required  amount,  and  then  to  convey  to  plain- 
tiff, subject  to  the  mortgage.  She  procured  the 
loan,  but  died  before  ezecuung  a  deed  to  plaintiff. 
Held,  that  the  land  was  subject  to  administration 
■8  ber  estate  for  the  purpose  of  paying  the  mort- 
gage debt,  tbongh  all  the  other  tenants,  who  were 
ner  heirs,  bad  conveyed  to  plaintiff,  also  an  heir, 
in  aooordsnce  with  the  original  agreement. 


9.  A  mortgagee  having  no  notice  that  the  land 
washeld  under  a  parol  trust  may  foreolosewlthont 
joining  the  beneficiaries,  and  the  purcliaser  will 
obtain  good  title,  though  having  notioe  of  such  fact. 

S.  A  party  cannot  be  held  to  be  affected  with 
notice,  though  there  is  evidence  from  which  it  may 
be  inferred,  when  there  are  no  corresponding  aller 
gations  in  the  pleadings. 

4.  Beneficiaries  under  a  parol  trust,  being  in- 
terested in  and  parties  to  the  administration  of  the 
estate  of  the  trustee  instituted  by  the  mortgagee 
for  the  purpose  of  obtaining  payment  of  the  mort- 

?:age  debt,  are  sufficiently  made  parties  to  the 
oreclosure  proceedings. 

Appeal  from  district  court,  Ellis  county; 
Anson  Rainey,  Judge. 

Action  by  D.  P.  Loughlin,  and  his  minor 
children,  against  H.  B.  Cooper  and  others. 
Defendants  appeal. 

ffrace  t6  Templeton,  for  appellants.  B.  P. 
Anderson  and  Thompson  ik  Clint,  for  ap- 
pellees. 

Henry,  J.  Appellees  were  plai  ntiffs  in  the 
district  court.  Their  petition,  in  subtance, 
charges  that,  in  January,  1885,  M.  A.  Lough- 
lin, the  wife  of  D,  P.  Loughlin,  M.  J.  Tucker, 
tlie  wife  of  A.  W.  Tucker,  M.  S.  Worley.  wife 
of  C.  R.  Worley,  D.  W.  Stewart,  and  W.  G. 
Stewart,  each  owned  an  undivided  one-tlfth 
fee-simple  estate  in  two  tracts  of  land  lying 
in  Ellis  county,  and  particularly  described  in 
the  petition.  It  charges  that,  at  the  same 
date,  Mrs.  V.  M.  Stewart,  the  mother  of  said 
tenants  in  common,  owned  a  life-estate  in 
said  lands.  It  avers  that  at  said  date  all  the 
other  owners,  including  Mrs.  Stewart,  con- 
tracted with  said  D.  P.  Loughlin  and  wife  to 
sell  to  them  their  interests  in  said  land  for 
the  sum  of  $1,900,  to  be  divided  equally  be- 
tween them,  amounting  to  S380  for  each  of 
them.  It  further  charges  that  said  Lough- 
lins  did  nut  have  the  money  to  make  said 
payments,  wherefore  it  was  agreed  that,  to 
enable  tiiem  to  borrow  the  money,  all  of  the 
said  owners,  including  the  Loiighlins  and 
excluding  Mrs.  Stewart,  would  convey  their 
interests  in  the  land  by  a  warranty  deed  to 
Mrs.  Stewart,  so  that  the  required  amount 
of  money  could  be  borrowed  in  her  name,  by 
her  executing  a  mortgage  upon  tlie  land  to 
secure  the  payment  of  the  debt,  after  which, 
and  after  the  said  sum  sliuuld  be  obtained 
and  distributed  as  above  alleged,  it  was 
agreed  that  Mrs.  Stewart  should  convey  the 
land,  subject  to  the  mortgage,  to  the  Lough- 
lins.  The  petition  alleges  that  the  land  was 
conveyed  to  Mrs.  Stewart  in  pursuance  of 
the  iigreement,  and  Loughlin  negotiated  a 
loan  irom  J.  B.  Watkins  &  Co.  for  $2,000, 
in  the  name  of  Mrs.  Stewart,  for  whicli  she 
mortgaged  the  land.  It  is  alleged  that  the 
expen.ses  of  procuring  the  loan  and  paying 
some  taxes  against  the  land  reduced  the  sum 
borrowed  to  $1,805;  whereupon  it  was  agreed 
between  the  parties  that  the  last-named  sum 
should  be  divided  l)etween  the  vendors  so 
that  each  should  receive  in  money  the  sum 
of  $361,  and  accept  the  notes  of  the  I^ugh- 
lins  for  the  l>alance  due  them.  It  is  charged 
that  Mrs.  Stewart  died   without  executing 
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the  deed,  and  that  subsequently  to  her  death 
the  Loughlins  and  the  other  parties  made 
substantially  the  same  agreement,  in  pursu- 
ance of  which  the  Loughlins  executed  to  the 
different  parties  their  notes  for  the  sums  to 
'Which  each  was  entitled,  and  all  of  the  ven- 
dors executed  and  delivered  to  the  Loughlins 
a  deed  for  the  lands,  except  that  A.  W.  Tuck- 
er, the  husband  of  one  of  the  married  vendors, 
was  not  present  and  did  not  sign  the  deed ; 
that  the  deed  was  acknowledged  by  the  par- 
ties who  signed  it,  and  was  then  left  with 
the  magistrate  who  took  the  acknowledg- 
ments for  the  purpose  of  being  signed  and 
acknowledged  by  said  A.  W.  Tucker.  It  is 
alleged  that  the  said  A.  W.  Tucker  refused 
to  sign  the  deed,  for  a  reason  not  connected 
with  the  original  transaction,  and  tliat  the 
deed  was  su^equently  delivered  by  the  mag- 
istrate to  one  of  the  vendors  without  the 
knowledge  or  consent  of  the  Loughlins. 
Hrs.  Loughlln  died,  leaving  some  minor  chil- 
dren who  are  co-plaintiffs  witli  their  father 
in  this  suit.  It  is  not  alleged  when  the  mort- 
gage debt  matured,  nor  that  any  part  of  it 
had  been  paid,  otherwise  than  as  hereinafter 
shown,  nor  that  the  mortgagee  had  any 
notice  of  the  aforesaid  transactions.  The 
aforesaid  allegations  are  supported  by  the 
evidence.  The  mortgage  debt  matured  with- 
out being  paid,  and,  administration  upon  the 
estate  of  Y.  M.  Stewart  having  been  opened, 
it  was  duly  probated.  The  county  court 
ordered  the  land  to  be  sold  for  the  payment 
of  the  debt.  Appellants  purchased  it  at  the 
sale,  and,  the  sale  having  been  confirmed,  it 
was  conveyed  to  them  by  the  administrator. 
The  purchase  money  was  paid,  and  after  dis- 
charging the  mortgage  debt  there  remains  a 
balance  of  it  in  the  hands  of  the  administra- 
tor. Tlie  judge  tiled  the  following  conclusions 
of  law:  (1)  "At  the  death  of  V.  M.  Stewart, 
the  absolute  title  to  the  land  vested  in  plain- 
tiffs, incumbered  by  the  mortgage  debt." 
(2)  "The  probate  court  had  no  jurisdiction 
of  said  land,  and  as  defendant  Cooper  bought 
with  notice  of  plaintiffs'  interest  in  said 
land,  he  acquired  no  title  to  same."  (3) 
"The  funds  of  defendant  Cooper  having  paid 
off  the  mortgage,  he  is  entitled  to  a  lien  on 
the  land  according  to  the  terms  of  said  mort- 
gage, and  a  foreclosure  of  same  on  said  land. " 
A  decree  was  rendered  iu  accordance  with 
these  conclusions. 

The  court  erred  in  the  first  and  second 
conclusions.  The  legal  title  did  not  vest  in 
plaintiffs  before  the  death  of  Mrs.  Stewart, 
and  to  whatever  extent  it  was  conveyed  to 
them  after  her  death,  it  was  subject  to  an  ad- 
ministration of  her  estate.  It  is  very  clear 
that  the  legal  title  was  vested  in  her  charged 
with  trusts,  not  shown  by  the  deed,  but  ex- 
isting in  parol.  These  trusts  were:  First, 
to  borrow  $2,000  in  her  own  name,  and  se- 
cure its  payment  by  a  mortgage  on  the  land, 
to  be  discharged  by  the  Louglilins;  and,  sec- 
ond, that  slie  would  convey  the  land  subject 
to  the  mortgage,  or  convey  tlie  equity  of  re- 
demption to  the  Loughlins.    This  unques- 


tionably vested  in  plaintiffs  such  an  equita- 
ble interest  in  the  land  as  to  require  that  they 
should  be  made  parties  to  a  suit  to  foreclose 
the  mortgage,  brought  by  any  person  having 
notice  of  their  rights.  They  had  the  right 
to  defeat  such  foreclosure  by  showing  that 
the  debt  had  been  paid,  or  by  paying  it  then, 
or  at  any  time  before  the  laud  was  sold. 
The  objection  to  the  maintenance  of  a  suit 
to  which  they  were  not  made  parties  would 
be  that  it  deprived  them  of  these  substantial 
rights.  If,  however,  the  mortgage  creditor 
had  no  notice  of  the  parol  trusts,  it  would 
be  bis  right  to  proceed  to  a  foreclosure  of  the 
mortgage  without  joining  the  unknown  ben- 
eficiaries, and  a  purchaser,  with  or  without 
notice,  under  such  decree,  would  be  protect- 
ed. As  the  question  in  this  case  was  wheth- 
er the  mortgagee,  and  not  whether  the  pur- 
chaser under  the  mortgage,  had  notice,  the 
conclusion  of  the  court  with  regard  to  the  ef- 
fect of  notice  to  Cooper  was  erroneous. 

It  would  have  been,  as  the  record  now 
presents  this  case,  equally  erroneous  to  find 
that  the  mortgagee  had  notice  of  the  trusts 
in  favor  of  the  Ijoughlins,  subject  to  which 
the  legal  title  was  held  by  Mrs.  Stewart  dur- 
ing her  life,  and  by  her  heirs  after  her  death, 
because,  while  there  is  in  the  record  evidence 
that  the  mortgagee  was  affected  with  notice  of 
such  trusts,  that  evidence,  not  being  in  re- 
sponse to  any  allegation  upon  the  subject, 
ought  to  have  been  disregarded.  In  the  case 
of  Hall  V.  Jackson,  8  Tex.  311,  it  is  said  that 
"facts  not  alleged,  though  proved,  cannot 
constitute  the  basis  of  an  adjudication. "  Mc- 
Kinney  v.  Fort,  10  Tex.  234;  Denison  v. 
League,  16  Tex.  40S.  In  the  case  of  Paul  v. 
Perez.  7  Tex.  345,  it  is  said:  "The  principle 
that  the  alleijata  muat  be  broad  enough  to 
admit  all  the  necessary  proof,  and  that  eveiy 
material  fact  must  be  alleged,  has  been  often 
declared  by  this  court;  first  solemnly  adju- 
dicated in  Mims  V.  Mitchell,  1  Tex.  443,  and 
sustained  by  an  unbroken  train  of  decis- 
ions from  that  time  down  to  the  present. 
•  •  *  And  if  there  was  proof  without 
such  allegata,  it  should  be  disregarded."  ' 

But  aside  from  tliese  considerations,  and 
conceding  that,  under  proper  pleadings,  the 
Loughlins  would  not  be  bound  by  a  sale  made 
under  a  judgment  in  a  proceeding  in  which 
tliey  liad  not  been  made  parties,  it  must  be 
still  held  that  they  were  parties,  and  as  such 
were  bound  by  the  proceedings  had  in  the 
county  court  of  Ellis  county.  At  the  time 
of  these  proceedings  Mrs.  Loughlin  was  dead, 
and  plaintiffs,  as  her  husband  and  children, 
were  interested  in  the  estate  of  Mrs.  Y.  M. 
Stewart,  and  as  parties  to  tlie  probate  pro- 
ceedings had  the  right  to  be  heard,  and  to 
prosecute  appeals  from  the  judgments  ren- 
dered therein.  The  only  right  that  they  had, 
as  we  have  suggested,  with  regard  to  a  suit 
to  foreclose  the  mortgage,  was  to  show  that 
the  debt  or  the  lien  never  existed,  or  that  it 
had  been  paid  in  part  or  wholly;  and,  fail- 
ing in  either  of  said  defenses,  to  have  oppor- 
tunity to  discharge  the  debt  before  the  prop- 
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nly  waa  sold.  Unqueationably,  they  oould 
bave  asserted  all  of  these  rights,  and  have 
been  fully  protected  in  the  county  conrt. 
When  Mrs.  Y.  M.  Stewart  died,  the  legal 
title  to  the  land  was  in  her,  coupled  with  an 
interest  in  it  that  it  sboiild  be  administered 
for  the  payment  of  a  debt  for  which  she  was 
primarily  bound.  Title  had  been  vested  in 
her  foe  the  very  purpose  of  paying  the  debt. 
When  living  she  could  have  made  the  land 
contribute  to  that  purpose.  Upon  her  death, 
the  proper  way  for  her  creditors  to  proceed 
to  coUecttheir  claims  against  her  was  through 
an  administration  of  her  estate  in  the  county 
court.  The  right  of  the  creditor,  and  of  her 
administrator,  to  subject  the  land  by  proper 
proceedings  to  the  payment  of  the  debt,  can- 
not be  held  to  be  less  than  was  her  own  right 
to  do  so  during  her  life.  The  legal  title  to 
the  land  vested  in  her  heirs  upon  her  death, 
only  as  it  does  in  all  other  cases.  It  descend- 
ed to  lier  heirs,  subject  to  the  administration 
proceedings.  The  conveyance  of  the  land  by 
all  the  other  heirs  to  the  Loughlins,  after  the 
death  of  their  mother,  did  not  at  all  affect 
the  administration  proceedings,  even  if  such 
con  veyance  could  be  treated  as  complete  with- 
out the  joinder  or  consent  of  the  husband  of 
one  of  the  married  women.  We  conclude 
that,  us  the  case  is  now  presented  by  the  rec- 
ord, independently  of  tlie  question  with  re- 
gard to  the  pleadings,  the  county  court  had 
jurisdiction  to  order  a  sale  of  the  land,  and 
the  title  vested  in  appellants  under  said 
proceedings.  Appellees  ought  to  have  judg- 
ment for  so  much  of  the  proceeds  of  the  sale 
as  remained  after  the  payment  of  the  mort- 
gage debt,  and  such  costs  of  administration 
as  strictly  resulted  from  the  proceedings  to 
foreclose  the  mortgage.  The  judgment  is  re- 
versed, and  the  cause  is  remanded. 


Oardmbb  v.  Watson. 
{Supreme  Court  of  Texat.    Feb.  4, 1800.) 

GCABASTT  OF  OPKN  AcrOTJKT — COSTIMJINO  Qc^B- 
ANTY— BeLEABB. 

1.  Defendanfs  intestate  agreed  with  plaintilPB 
Ann  to  guaranty,  to  tbe  amount  of  tSSO,  the  ao- 
ooont  of  O.,  who  was  about  to  go  into  business, 
provided  they  would  allow  G.  credit  to  a  like 
amount  on  his  own  responsibility ;  and  some  time 
afterwards,  O.  having  in  the  mean  time  bought  and 
paid  for  several  times  tbe  amount  of  the  guaranty, 
defendant's  intestate  executed  another  guaranty, 
agreeing  to  become  O.'s  surety  to  tbe  amount  of 
•500,  "instead  of  tSSO,  as  heretofore."  Held,  that 
tlie  agreement  was  a  continuing  guaranty. 

a.  Tbe  guarantor  of  an  open  account  la  re- 
leased, where  the  creditor,  without  his  consent, 
t^es  property  from  his  debtor,  which  is  credited 
on  tbe  deot,  and  a  note  for  the  balance,  for  a  defi- 
nite length  of  time,  stipulating  for  a  higher  rate 
of  interest,  and  secured  by  a  transfer  of  choses  in 
action;  and  the  burden  is  on  the  creditor  to  show 
the  guarantor's  consent. 

Appeal  from  district  court.  Freestone 
county. 

A.  Q.  Anderson  and  B,  A.  Bell,  for  appel- 
lant. X.  Q.  Farrar  and  B.  8.  Gardner,  for 
appellee. 


Oaikbs,  J.  This  suit  was  brought  by  ap- 
pellee to  recover  of  appellant,  as  administra- 
tor of  the  estate  of  L.  D.  Bradley,  deceased, 
an  alleged  indebtedness,  amounting  to  about 
the  sum  of  81,000,  besides  interest  Upoa 
the  trial  it  was  agreed  between  the  parties, 
in  effect,  that  tbe  indebtedness  accrued  as  is 
alleged  in  the  petition,  but  tliat  defendant 
was  entitled  to  an  offset  of  $300.  It  was 
further  stipulated  that  he  was  entitled  to 
an  additional  offset  of  9500,  unless  it  should 
be  determined  upon  the  trial  that  defend- 
ant's intestate  was  indebted  to  plaintiff,  as 
surviving  partner  of  tbe  firm  of  C.  L.  Wat- 
son &  Bro.,  in  the  last-named  sum,  by  reason 
of  a  contract  of  guaranty  executed  by  Brad- 
ley to  plaintiff  to  secure  him  in  payment  of 
$500  of  an  indebtedness  contracted  by  one 
Grayson.  The  question  was  whether  Brad- 
ley's indebtedness  to  Watson,  arising  out  of 
the  guaranty,  Lad  been  discharged  or  not. 
The  facts  in  relation  to  that  matter  are  as 
follows:  Watson  &  Bro.  were  merchants, 
and  Bradley  and  Grayson  were  brothers-in- 
law.  Grayson,  being  about  to  enter  into 
business  as  a  retail  merchant  on  a  small  scale, 
applied  to  Watson  &  Bro.  for  credit.  Brad- 
ley agreed  with  Watson  &  Bro.  that  he  would 
guaranty  Grayson's  account  to  the  amount  of 
8250,  provided  they  would  extend  him,  upon 
bis  own  responsibility,  credit  for  a  lilce 
amount.  This  occurred  in  November,  1881. 
The  proposition  was  accepted,  and  the  credit 
given.  Grayson  continued  buying  of  Watson 
Sti  Bro.  during  the  remainder  of  the  year 
1881,  the  year  1882,  and  the  early  part  of  the 
year  1883.  He  made  payments  upon  his  ac- 
count from  time  to  time  during  this  period, 
but  never  fully  discharged  bis  indebtedness. 
Watson  &  Bro.  having  declined  to  sell  Gray- 
son any  more  goods  without  additional  se- 
curity, on  March  27,  1883,  Bradley  executed 
the  following  guaranty:  "Groesbeck,  Mcb. 
27th.  1883.  Mess.  C.  L.  Watson  &  Bro., 
Mexis  —  Gentlemen:  I  bave  to-day  seen 
Charles  £.  Grayson,  and,  upon  consulting 
witli  him,  I  am  willing  to  become  his  security 
to  tbe  amount  of  $500  worth  of  goods,  instead 
of  $250,  as  heretofore;  provided  you  extend 
to  him  a  credit  of  $500  worth  of  goods  addi- 
tional, on  his  own  individual  account  or  re- 
sponsibility. Yours,  truly,  etc.,  [Signed] 
L.  C.  Bkadlett.  "  The  guaranty  was  accept- 
ed, and  the  credit  extended,  and  Grayson  con- 
tinued to  buy  of  tbe  Watsons,  and  to  make 
them  partial  payments,  until  about  the  1st  of 
January,  1885,  when  he  failed.  At  the  time 
he  closed  his  business  be  was  indebted  to 
Watson  &  Bro.  in  the  sum  of  $1,618.40. 
Sliortly  after  this  date  be  transferred  to  them 
certain  property,  which  they  took  upon  ac- 
count, and  for  which  they  gave  him  credit; 
and  for  the  balance  remaining,  amounting  to 
$1,261,  be  executed  to  tl)em  his  note,  and 
transferred  to  them  certain  credits  collater- 
ally to  secure  its  payment.  From  tliese  Wat- 
son &  Bro.  collected  the  sum  of  $306.42,  for 
which  they  gave  him  credit.  Grayson  testi- 
fied that  be  made  the  settlement  with  the 
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Agent  of  Wateon  &  Bro.,  and  that  he  trans- 
ferred the  property  and  gave  the  security 
with  the  express  agreement  that  Bradley  was 
to  be  released.  The  plaintiff  testified  that 
when  he  sent  the  agent  (who  whs  only  his 
book-keeper)  to  make  the  settlement,  be  in- 
structed him  not  to  release  Bradley;  and 
that,  having  heard  subsequently  that  Gray- 
son had  stated  that  Bradley  had  been  dis- 
charged, be  askeil  him  if  he  had  made  such  a 
statement,  and  that  he  denied  that  he  had 
ever  done  so.  Grayson,  on  the  other  hand, 
testified  that  he  had  no  such  conversation 
with  Watson.  The  court  held  that  Bradley's 
liability  upon  his  guaranty  had  never  been 
discharged,  and  refused  to  allow  defendant 
the  8500  offset  against  the  indebtedness  sued 
upon. 

It  is  first  claimed  by  appellant  that  Bradley's 
contract  was  not  a  continuing  guaranty,  and 
that,  being  bound  only  for  one-half  of  the 
first  $1,000  credit  extended  after  the  execu- 
tion of  the  contract,  his  liability  was  extin- 
guished by  the  payment  by  Grayson  of  that 
amount.  There  Is  no  especial  rule  by  which 
we  can  determine  whether  a  contract  of  guar- 
anty is  a  continuing  one  or  not.  Guaranties, 
like  other  contracts,  must  be  construed  so  as 
to  give  effect  to  the  intention  of  the  parties, 
and  if,  upon  their  face,  the  intention  be 
doubtful,  resort  may  be  had  to  parol  evi- 
dence of  the  situation  and  surroundings  of 
the  parties,  in  order  to  solve  the  ditHculty. 
Hotchkiss  V.  Barnes,  34  Conn.  29;  Heffleld 
V.  Meadows,  L.  B.  4  C.P.  695.  If  we  were 
confined  to  the  face  of  the  guaranty  now  in 
question,  it  would  be  very  ditficult  to  deter- 
mine whether  it  was  intended  to  apply  only 
to  the  first  credit  of  $500  extended  to  Gray- 
son, and  was  exhausted  when  goods  to  that 
amount  were  taken  up  by  him,  or  whether  it 
was  to  continue  in  operation  and  extend  to 
any  subsequent  purchases  he  might  make, 
limited  only  by  the  amount  intended  to  be 
secured.  Taking  the  language  alone,  it 
would  be  easy  to  find  precedents  warranting 
a  decision  either  way.  See  instances  in 
Brandt,  Sar.  §§  131-137.  But  when  viewed 
in  connection  with  the  situation  and  the  pre- 
vious transactions  between  the  parties,  the 
question  is  not  dilBoult  of  solution.  In  the 
first  place,  Grayson  was  attempting  to  carry 
on  a  mercantile  business,  and  was  almost 
wholly  without  capital  or  credit.  It  is  hard- 
ly probable  that  a  guaranty  which  was  to  be 
exhausted  by  the  first  extension  of  a  credit  to 
the  amount  of  $500  would  be  sufticieut  to  ac- 
complish the  object  that  any  of  the  parties 
had  in  view ;  that  is  to  say,  to  enable  Gray- 
son to  prosecute  and  to  continue  in  his  busi- 
ness. Then,  again,  the  guaranty  in  question 
is  not  an  original  transaction.  Its  terms 
show  that  it  is  but  an  extension  as  to  amount 
of  a  former  contract.  The  face  of  the  paper 
shows  that  the  guarantor  regarded  the  former 
contract  as  still  existing.  That  contract  had 
been  executed  more  than  a  year,  and  secured 
a  eredit  of  $250:  and  under  it  Grayson  had 
bought  goods  to  the  amount  of  $2,000,  and 


had  paid  Watson  &  Bro.  the  amountaeeured, 
several  times  over.  If  it  bad  not  been  a  con- 
tinuing guaranty,  it  would  have  been  ex- 
hausted when  the  first  goods,  to  the  amount 
of  $250,  were  sold  upon  its  faith,  and  Brad- 
ley's liability  would  have  been  discharge:! 
when  they  were  paid  for.  Yet  the  language 
of  the  promise  is:  "I  am  willing  to  become 
his  security  to  the  amount  of  $500  worth  of 
goods,  instead  of  $250.  as  heretofore;"  clear- 
ly Implying,  we  think,  that  the  writing  rec- 
ognized his  former  obligation  as  a  continuing 
one,  and  was  intended  to  keep  it  in  force,  and 
to  increase  the  amount.  We  think  the  court 
did  not  err  in  holding  that  the  contract  waa 
intended  as  a  continuing  guaranty. 

Was  Bradley's  liability  discharged  by  the 
transaction  between  Grayson  and  Watson's 
agent?  If  we  should  be  guided  alone  by  the 
statement  of  facts,  we  should  be  inclined  to 
answer  that  question  in  the  affirmative.  If, 
as  Grayson  testified,  it  was  agreed  between 
him  and  the  agent  that  Bradley  should  be  re- 
leased, we  think  the  transaction  would  have 
that  effect,  although  the  agent  exceeded  his 
powers  in  making  that  stipulation.  In  the 
transaction  Grayson  transferred  to  Watsoit 
property  amounting  to  about  $300,  and  also 
notes  and  accounts  from  which  his  creditor 
realized  $300  more.  Grayson  bad  the  right 
to  transfer  this  property  to  Bradley  directly,, 
to  secure  him  against  loss  on  his  guaranty, 
nence  we  do  not  see  why  he  did  not  have  the 
right  to  direct  the  appropriation  of  any  pay- 
ment he  might  make  to  Watson  to  that  park 
of  his  indebtedness,  which  was  guarantied  by 
Bradley.  Although  the  agent  of  Watson  may 
have  bad  no  authority  to  release  Bradley,  yet, 
if  it  were  a  fact  that  he  and  Grayson  did  so 
agree,  the  property  transferred  in  the  trans- 
action ought  to  be  deemed  to  be  applied  to  the 
discharge  of  Bradley's  indebtedness.  The 
agreetnent  would  at  least  show  a  clear  inten- 
tion to  make  the  appropriation,  and,  the  debt- 
or having  tlie  right  to  make  the  appropri- 
ation, it  should  be  given  effect,  although  the 
agent  was  not  authorized  to  stipulate  for 
Bradley's  release.  But  the  trial  judge,  in  hia 
conclusions  of  fact,  did  not  find  that  any  such 
agreement  was  ever  made  aa  was  testified  to 
by  Grayson.  It  is  not  clear  whether  or  not 
he  intended  to  find  the  contrary.  The  courts 
however,  did  find  that  Grayson  had  never 
made  the  application  of  any  payments  to  the 
discharge  of  Bradley's  liability,  and  that  the 
note  executed  by  Bradley  at  the  time  of  the 
settlement  between  him  and  Watson's  agent, 
"was  not  intended  by  the  parties  to  discharge 
the  obligation  of  L.  D.  Bradley."  We  infer 
from  these  findings  that  the  court  did  not 
give  full  credit  to  Grayson's  testimony.  If 
Watson  was  to  be  believed,  Grayson  hail 
made  statements  to  hiui  inconsistent  witlt> 
the  idea  that  there  had  been  any  agreement 
with  Watson's  agent  for  the  release  of  Brad- 
ley. Grayson  denied  that  any  such  conversa- 
tion had  taken  place.  Still  there  is  a  conflict, 
and  the  finding  of  the  judge  ai^ainnt  the  ex- 
istence   of   the    agrueiiient   bliould   perhaps 
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gtand,  if  in  fact  he  did  so  find.  Bat,  should 
we  treat  the  case  as  if  there  had  been  no  dis- 
tinct finding  upon  the  issue,  appellant  would 
not  be  placed  in  a  better  position.  There  was 
no  request  made  for  additional  findings  of 
fact  upon  this  special  issue,  nor  was  there 
any  exception  to  the  conclusions  of  fact  on 
the  ground  of  incompleteness.  When  there 
is  no  dniiing  upon  an  issue  upon  which  ttie 
evidence  is  conflicting,  the  court  below  will 
he  presumed  to  have  arrived  at  that  conclu- 
sion which  is  necessary  to  support  the  judg- 
ment. If,  therefore,  the  conclusions  filed 
by  the  judge  should  l>e  construed  as  not  em- 
bracing the  issue  in  question,  we  should  nev- 
ertheless be  compelled  to  hold  that  be  bad 
found  that  the  agreement  was  not  in  fact 
made.  If  there  was  no  appropriation  of  the 
property  tamed  over  by  Grayson  to  Watson's 
agent,  to  the  payment  of  that  part  of  the  debt 
secured  by  Bradley,  then  Bradley  was  not  dis- 
charged by  the  payment. 

But  closely  connected  with  the  question 
just  discussed  is  another,  which  is  presented 
by  an  assignment  which  in  effect  complains 
that  the  court  erred  in  holding  that  Bradley 
was  not  discharged  by  Watson's  talcing  Gray- 
son's negotiable  promissory  note.  Neither 
the  pleadings  nor  the  evidence  very  distinctly 
present  the  facta  bearing  upon  this  issue  in 
the  case.  But  in  the  conclusions  of  law  the 
court  held  "that,  in  order  to  maintain  a 
guarantor's  claim  of  discliarge  from  his  obli- 
gation, there  ought  to  be  shown  (1)  an  in- 
tention and  actual  discharge,  or  (2)  some  ac- 
tion or  conduct  on  part  of  the  guarantee 
whereby  the  condition  of  the  guarantor  was 
rendered  worse."  Prom  this  we  infer  that 
it  was  the  opinion  of  the  court  that,  in  order 
for  the  guarantor  to  claim  a  discharge  by 
reason  of  a  valid  contract  fur  an  extension  of 
time  entered  into  between  the  creditor  and 
principal  debtor,  he  must  show  that  he  has 
been  actually  inj  ured  by  the  extension.  That 
such  is  not  the  law  is  well  settled  by  the  de- 
cisions of  this  court.  Lane  v.  Scott,  57  Tex. 
867;  Byan  v.  Morton,  65  Tex.  258.  The 
cases  cited  involved  the  rights  of  sureties, 
but  the  principles  announced  apply  with 
equal  force  to  the  case  of  guarantors.  Sam- 
uell  V.  Howarth,  3  Mer.  272.  The  answer  of 
the  defendant  states  the  facts  of  the  extension 
of  the  contract  by  the  execution  of  the  note 
by  Grayson,  but  fails  to  allege  that  the  ex- 
tension was  granted  without  Unidley's  con- 
sent. There  was  no  evidence  bearing  upon 
that  question.  In  a  different  case  it  might 
be  an  important  inquiry  whether  the  burden 
was  not  upon  the  defendant  to  allege  and 
prove  he  did  not  assent  to  the  new  contract, 
in  order  to  avail  himself  of  its  execution  as 
a  defense.  But  it  is  alleged  in  plHintiS's 
supplemental  petition  that  the  debt  which 
was  guarantied  (it  being  an  open  account  for 
goods  sold  in  previous  years)  was  due  in  Jan- 
uary, 1885,  and  that  Grayson,  after  having 
transferred  to  plaintiff  some  property,  the 
value  of  which  was  credited  thereon,  execut- 
ed to  him  a  note  for  the  balance,  im-luding 


the  sam  of  8600,  for  which  Bradley  liad  bo> 
come  liable  as  guarantor.  The  note,  which 
was  made  a  part  of  the  petition,  extended  the 
debt  five  days,  (including  the  days  of  grace,) 
and  stipulated  for  a  higher  rate  of  interest, 
and  was  secured  by  a  contemporaneous  trans- 
fer of  choses  in  action  as  collateral  to  secure 
Its  payment.  The  plaintiff  also  alleged,  in 
effect,  that  the  settlement  was  made  and  the 
transaction  consummated  at  the  instance  of 
Bradley.  According  to  these  allegations, 
here  was  certainly  a  new  contract.  The 
length  of  time  is  unimportant,  provided  it  be 
for  a  definite  period,  and  there  bea  considera- 
tion to  support  the  promise  of  extension. 
The  promise  to  pay  an  increased  rate  of  in- 
terest, and  the  transfer  of  the  collaterals  on 
the  part  of  Grayson,  were  sufilcient  to  make 
the  new  contract  binding.  The  old  contract 
and  the  new  are  materially  different,  and  the 
latter  extinguished  the  former.  The  amount 
for  which  Bradley  had'  bound  himself  being 
embraced  in  the  new  agreement,  be  was 
bound  upon  that  contract,  if  at  all.  He 
could  not  be  bound  byan  agreement  to  which 
he  liad  never  assented, and  therefore  we  think 
that,  in  order  to  hold  him  liable,  it  was  in- 
cumbent upon  plaintiff  to  allege  and  prove 
his  consent.  In  Lane  v.  Scott,  supra,  in 
treating  of  the  right  of  a  surety  to  pay  the 
debt  on  or  after  maturity,  and  then  to  pro- 
ceed against  hia  principal  for  indemnity,  the 
court  say:  "This,  however,  he  could  not  do, 
if,  in  the  meanwhile,  the  creditor  bad  made 
a  binding  agreement,  varying  in  an  essential 
particular  the  original  contract.  In  such 
case  the  surety  is  not  bound  by  that  contract, 
for  it  has  ceased  to  exist;  nor  by  the  new 
contract,  for  he  is  not  a  party  to  it."  As 
the  case  is  now  presented  to  us,  we  think  the 
liability  of  Bradloy's  estate  depends  upon  the 
question  whether  he  assented  to  the  new  con- 
tract or  not.  There  being  no  evidence  to 
show  that  he  did  assent,  we  think  the  judg- 
ment should  be  reversed;  and,  it  being  im- 
possible to  determine  the  question  from  the 
record  before  us,  the  cause  will  be  remanded 
for  a  new  trial. 


Howe  e.  Hakoino. 
(.Supreme  Court  of  Texas.    Feb.  4, 1890.) 

RAII.BOJJD    COMPiLNIEB — RscBiysBa — FBS-ExiBTIirO 

Demands— Actios. 
Where  a  railroad  company,  in  consideratioo 
of  a  right  of  way,  contracts  with  the  grantor  for 
the  erection  of  a  tank  on  his  land  for  its  use.  to  be 
supplied  with  water  from  bis  spring,  and  agrees  to 
pay  him  therefor,  a  lien  to  secnresuch  paymentez- 
ists  on  the  earnings  of  the  road  in  the  handft  of  a 
receiver  subsequently  appointed,  and  an  action  for 
the  breach  of  such  contract  will  lie,  and  judgment 
may  be  rendered  against  the  receiver,  under  Qen. 
Laws  Tex.  18S7,  p.  121,  which  provides  that  aU 
causes  of  action,  When  determined,  existing  against 
a  corporation  at  the  time  of  the  appointment  of  a 
receiver,  shall  he  paid  out  of  Uie  earnings  of  the 
corporation  while  in  his  hands,  and  the  same  shall 
be  a  lien  on  such  earnings. 

Appeal  from  district  coui-t,  Polk  county. 
Qoldthxoaite    &   Ewing,    for  •  apBellaot. 
James  E.  Hill,  for  appellee,  by  VjOOglC 


42 


SOUTHWESTEEN  BEPOBTEE,  Vol.  la 


(Tex. 


Statton,  0.  J.  Appellee  alleges  that  be 
made  a  contract  with  the  Houston,  East  A 
West  Texas  Railway  Company  in  1880,  where- 
by that  company,  in  consideriition  ol'  the  grant 
of  right  of  way  across  a  tract  of  land  owned 
by  him,  and  other  lands  of  which  he  had  pos- 
session, control,  and  management,  agreed  to 
erect  and  maintain  a  water-tank  on  his  land, 
to  be  supplied  with  water  from  an  elevated 
spring  thereon,  which  was  to  be  used  by  the 
company,  for  which  be  was  to  be  paid  as 
much  per  month  as  the  company  should  pay 
to  any  other  person  on  its  line  for  like  privi- 
lege or  service.  He  alleges  that  the  tank  was 
erected,  pipe  furnished  by  the  company,  at  his 
expense,  which  was  by  himself  laid  from  the 
spring  to  the  tank,  a  distance  of  about  1,000 
feet,  and  that  he  thus  furnished  the  company 
with  water  necessary  for  its  uses  until  July 
11, 1885,  at  which  time  the  railway  went  into 
the  hands  of  appellant  as  receiver  appointed 
by  tbe  district  court  for  Harris  county,  who, 
since  that  time,  has  had  exclusive  control  of 
all  the  property  of  the  company,  and  has 
operated  the  road  over  tbe  way  granted  as 
the  consideration  for  the  company's  promise. 
He  further  alleges  that  appellant  permitted 
tbe  tank  to  remain  and  used  water  from  the 
spring  until  July,  1887,  when  the  tank  was 
removed,  and  appellant  ceased  to  use  water, 
and  refused  from  that  time  until  this  action 
was  brought  to  pay  therefor.  It  was  alleged 
that  other  persons  on  the  line,  for  similar 
water  servioe,  received  $50  per  month.  It 
appears  from  the  evidence  tliat  two  instru- 
ments  were  executed  at  the  time  the  contract 
was  made,  both  of  wliicli  went  into  the  pos- 
session of  the  railway  company.  Notice  was 
given  to  produce  tiiem,  but  only  one  was  pro- 
duced, and  the  contents  of  the  other  was 
proved  by  oral  testimony.  The  contract  pro- 
duced was  one  signed  by  and  purporting  to 
be  made  by  Nancy  S.  James,  and  in  the  usual 
form  conveyed  the  right  of  way  over  the  land, 
and,  as  to  consideration  for  the  grant  of  way, 
contained  the  following  language:  "And,  as 
a  further  consideration  for  said  right  of  way, 
the  company  agrees  to  erect  a  tank  on  said 
premises,  provided  there  be  sufiBcient  water, 
and  contract  with  the  above  party,  or  her  au- 
thorized agent,  to  keep  the  same  supplied." 
The  other  paper  was  proved  to  evidence  a  con- 
tract in  regard  to  tank,  furnishing  water,  and 
compensation  therefor,  »s  alleged,  and  there- 
by the  compensation  was  made  payable  to  ap- 
pellee. It  WHS  shown  that  in  1866  title  to 
the  entire  tract  of  land,  over  which  right  of 
way.  was  granted,  was  in  Nancy  S.  James; 
but  appellee  was  permitted,  without  objec- 
tion, to  state  that  she  heard  the  contents 
read,  and  that  it  was  made  for  his  benefit, 
with  her  consent,  the  inference  being  that 
the  promise  was  made  directly  to  him,  and 
that  be  had  lived  on  the  land,  and  been  in 
actual  possession,  since  1854,  claiming  it; 
that  his  homestead  of  200  acres  was  nearly 
1,000  varas  square,  over  which  the  road  ran 
more  than  one  mile  circnitotisly,  and  that  on 
this  was  the  elevated  spring  and  water-tank. 


Miss  James  was  shown  to  be  a  near  relative, 
who  had  been  a  member  of  appellee's  family 
for  more  than  50  years,  and  the  inference 
from  the  evidence  is  that  while  title  to  a  part 
of  the  land,  or  it  may  be  to  the  whole,  stood 
in  her  name,  the  beneficial  interest  there- 
in was  in  appellee.  There  was  a  judgment 
in  favor  of  appellee  for  water  service  under 
the  contract  from  April  1, 1887,  to  December 
20,  1888,  amounting  to  $662. 

There  is  no  complaint  that  the  judgment 
is  too  large,  but  it  is  contended  that,  under  tbe 
facts,  no  judgment  whatever  could  be  ren- 
dered against  the  receiver  for  the  value  of 
water  servioe,  as  provided  by  the  contract, 
after  he  ceased  to  use  the  water  from  tbe 
spring.  Tbe  assignments  presenting  this 
question  are  as  follows:  "The  court  erred  in 
its  main  charge  to  the  jury,  wherein  it  stat- 
ed, in  efFect,  that  if  tbe  defendant  railway 
company  made  with  plaintiff  the  contract 
stated  tn  the  petition  before  the  appointment 
of  the  receiver  of  the  former,  then  this  de- 
fendant, as  receiver,  was  liable  to  the  plain- 
tiff upon  said  contract. "  "  The  court  erred  in 
instructing  the  jury,  both  in  its  main  charge 
and  in  the  special  charge  given  at  the  request 
of  plaintiff,  to  the  effect  that  if,  prior  to  tbe 
time  defendant  receiver  was  appointed,  tbe 
railway  company  and  plaintiff  entered  into  a 
contract  whereby,  in  consideration  of  plain- 
tiff's conveyance  of  a  right  of  way  over  plain- 
tiff's land,  the  railway  company  agreed  to 
pay  plaintiff  for  supplying  water  to  a  tank 
on  said  right  of  way  as  much  per  month  as 
was  paid  any  other  person  for  the  same  serv- 
ice at  any  other  point  on  said  railway,  and 
that  defendant  receiver,  after  he  took  charge 
of  said  railway,  used  the  right  of  way  so  con- 
veyed in  operating  said  railway,  then  that  be 
was  liable  on  said  contract,  and  it  was  bind- 
ing on  bim  as  receiver  of  said  railway  com- 
pany." The  proposition  under  these  assign- 
ments is  that  "a  receiver  is  not  tbe  representa- 
tive of,  nor  in  privity  with,  tbe  company 
whose  property  be  holds,  but  is  the  mere 
band  of  the  court  appointing  him;  and  the 
court  cannot  be  bound  to  the  continuance 
and  fulfillment  of  the  company's  personal 
contracts,  improvident  and  disastrous  though 
they  be,  without  destroying  the  court's  inde- 
pendence and  success  in  the  management  of 
the  trust  assumed,  and  creating  a  privity 
that  the  settled  rules  of  law  deny. " 

It  is  certainly  true  that  courts  have  no 
power  to  create  a  privity  which  the  law  de- 
clares shall  not  exist,  but  it  is  a  mistake  to 
assume  that  a  receiver  empowered  to  take  pos- 
session of,  control,  and  operate  a  railway  is 
in  no  sense  the  representative  of  the  corpo- 
ration that  owns  it.  But  this  case  does  not 
call  for  a  decision  as  to  the  extent  of  his  rep- 
resentation, nor  as  to  the  circumstances  un- 
der which  his  acts  will  be  binding  on  the 
company  whose  property  he  controls.  It  is 
also  erroneous  to  assert  that  a  court  appoint- 
ing a  receiver  is  under  no  obligation  to  con- 
tinue in  force,  and  in  some  cases  to  cause  to 
be  fulfilled,  the  personal  contracts  of  the 
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company,  though  they  may  have  been  im- 
providently  made.  The  continuance  of  the 
obligation  of  contracts  is  not  dependent  on 
the  will  or  act  of  a  court,  nor  can  the  court 
in  any  proper  case  refuse  to  execute  them. 
It  ia  true,  however,  that  it  is  not  any  con- 
tract a  company  may  have  made  which  a 
court  administering  its  property  through  a 
receiver  will  cause  to  be  satisfied  out  of  the 
funds  subject  to  its  control;  for  that  must 
depend  on  the  right  to  be  paid  out  of  the 
earnings  or  proceeds  of  the  property  in  the 
hands  of  the  court.  This  specific  right  may 
depend  on  the  existence  of  a  lien  on  the  prop- 
erty secared  by  contract  or  operation  of  law, 
or,  in  the  case  of  public  agencies,  sncb  as 
railways,  such  specific  right  to  compensation 
to  be  paid  out  of  earnings  of  the  business, 
and  in  some  cases  out  of  the  proceeds  of  the 
eorptts  of  the  property,  will  arise;  for  par- 
ties holding  liens  on  such  property,  Icnowing 
that  it  must  continue  to  be  used  in  the  pub- 
lic business  for  wliich  the  corporation  to 
which  it  belongs  was  created,  must  be  un- 
derstood to  consent,  when  they  ask  that  the 
property  be  placed  in  the  hands  of  a  receiver, 
that  the  costs  of  operating  the  business  shall 
first  be  paid,  even  though  resort  to  the  cor- 
pus of  the  property  be  necessary  to  accom- 
plish this. 

The  csisea  have  gone  so  far  as  to  hold  prop- 
erty in  the  hands  of  a  receiver  liable  for 
wages  earned  before  his  appointment;  for 
debts  contracted  to  other  railway  companies 
in  the  ordinary  course  of  business;  for  ex- 
penses incurred  in  completing  unfinished 
road,  and  making  other  permanent  improve- 
ments; as  well  HS  for  debts  contracted  for 
supplies  before  the  appointment.  If  the  re> 
ceiver  appointed  to  take  possession  of  and 
operate  a  line  of  railway,  part  of  which  is 
held  under  lease  by  the  company  of  whose 
property  he  is  given  control,  does  so,  or  if 
under  like  circumstances  he  takes  possession 
of  and  uses  cars  whicii  the  company  held  un- 
der contract  to  purchase,  it  has  been  held 
that  the  rents,  price  of  cars,  or  compensation 
for  their  use  was  properly  directed  to  be  paid 
out  of  earnings.  Tlie  contract  in  question 
is  not  shown  to  have  provided,  in  express 
terms,  how  long  appellee  should  render  wa- 
ter service,  and  be  entitled  to  the  agreed 
compensation  therefor;  but,  as  compensation 
to  be  paid  for  this  service  embraced  the  con- 
sideration for  right  of  way,  the  obligation  to 
make  compensation  must  be  held  to  have  been 
intended  by  the  parties  to  continue  as  long  as 
the  right  for  which  it  was  to  be  paid  is  exer- 
cised, unless  appellee  should  violate  his  part 
of  the  contract.  Has  appellee  the  specific 
right  to  be  paid  out  of  the  earnings  of  the 
road,  or  a  lien  on  the  property  in  the  hands 
of  the  receiver?  If  he  has  either,  the  action 
was  properly  brought  against  the  receiver, 
though  hosed  on  a  contract  made  with  the 
company  before  his  appointment;  for  it  may 
be  asserted  that  an  action  against  a  receiver 
may  be  maintained  when  the  creditor  has  a 
specific  right  to  payment  out  of  funds  in  bis 


hands.  Under  the  rulings  before  referred  to. 
we  do  not  see  how  the  liability  of  the  receiv- 
er, or  rather  the  earnings  and  property  in  his 
bands,  can  be  held  not  subject  to  the  claim  of 
appellee.  The  contract  on  which  appellee 
relies  was  valid  and  binding  on  the  company 
now  represented  by  appellant.  He  has  used 
the  right  secured  and  existing  only  by  reason 
of  the  contract  on  which  appellee  bases  his 
claim.  This  was  absolutely  necessary  to  the 
operation  of  the  road  appellant  was  directed 
to  operate,  and  the  court  which  appointed 
him  could  not  have  intended  that  he  should 
enjoy  the  benefit  of  the  contract  without  as- 
su  ming  its  burdens.  If  appellant,  after  mak- 
ing known  to  the  court  that  appointed  him 
that  the  contract  proved  had  been  made  be- 
fore his  appointment,  had  asked  that  he  be 
permitted  to  use  the  right  of  way,  but  that 
he  be  relieved  from  paying  for  it  in  accord- 
ance with  the  contract,  tliat  court  would  not, 
and  legally  could  not,  have  given  such  per- 
mission without  at  the  same  time  requiring 
appellant  to  make  the  compensation  agreed 
upon  for  the  right  of  way  wliich  the  receiver 
necessarily  had  to  use.  or  acquire  another,  to 
preserve  the  conlinnity  of  the  line.  The 
grant  of  right  of  way  was  on  condition  that 
it  should  be  paid  for.  and  without  this  never 
could  vest  absolutely,  and  no  court  could  di- 
rect its  receiver  to  hold  and  use  this,  and  at 
the  same  time  refuse  to  pay  for  it  in  accord- 
ance with  the  terms  of  the  valid  contract, 
through  which  alone  possession  was  obtained 
and  held.  That  contract,  if  carried  out, 
would  entitle  appellee  to  payment  from  the 
earnings  of  the  road  as  current  expenses,  if 
not  from  the  proceeds  of  the  corpus  of  the 
property,  even  if  no  lien  existed  to  secure  it. 
If  this  were  not  so,  then  the  inquiry  would 
arise  whether  a  lien  existed  to  secure  com- 
pensation for  the  right  of  way.  If  so,  appel- 
lee was  entitled  to  judgment  against  the  re- 
ceiver, to  be  paid  out  of  the  earnings  of  the 
road  or  proceeds  of  sale  of  the  property:  for 
other  lien  creditors  cannot  be  heard  to  claim 
that  property  which  came  into  the  hands  of 
the  debtor,  incumbered  with  a  lien  for  pur- 
chase money,  should  be  subjected  to  the  pay- 
ment of  their  claims  until  appellee  is  paid.  It 
appellee  was  the  owner  of  the  land  over  which 
the  railway  runs,  under  the  uncontroverted 
facts,  the  company  has  the  right  to  it, 
whether  he  signed  the  conveyance  or  not; 
but  as  compensation  provided  by  the  contract 
for  water  service  was,  in  part  at  least,  the 
consideration  therefor,  a  lien  on  the  right  of 
way,  though  but  an  easement,  exists  to  se- 
cure in  so  far  its  payment. 

If  title  to  the  land  was  in  Miss  James,  in 
fact  or  only  apparently,  then,  under  the 
facts,  it  cannot  be  denied  that  by  her  act  the 
right  of  way  vested  in  the  company;  but  as 
the  promise  to  pay  the  consideration  therefor 
was  made  to  appellee,  with  her  consent,  he 
has  the  same  right  to  enforce  any  existing 
lien  she  would  have  had  the  promise  been 
made  to  her.  This  has  been  recognized  in 
those  cases  in  which  one  person  sells  land  to 
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another  on  credit,  who  nnder  Hgreement  of 
the  parties  executes  notes  to  a  third  person 
for  the  purchase  money.  That  a  lien  equiv- 
alent to  the  ordinary  lien  held  by  a  vendor  of 
land  exists  in  case  of  grant  of  riglit  of  way, 
when,  the  consideration  for  the  grant  is  not 
paid,  seenns  to  be  very  generally  recognized. 
That  such  a  lien  exists  was  held  or  recognized 
in  the  following  English  cases:  Walker  v. 
Railway  Co.,  L.  R.  1  £q.  195;  Munn  v.  Rail- 
way Co.,  h-  R.  8  Eq.  668;  Ferrers  v.  Rail- 
way Co..  L.  R.  13  Eq.  624.  In  Railway  Co. 
V.  Lewton,  2U  Oliio  St.  401,  it  appeared  that 
the  land-owner  by  binding  contract  agreed  to 
grant  right  of  way,  in  consideration  of  which 
the  company  agreed  to  pay  a  sum  of  money 
at  a  future  day,  and  to  construct  road  cross- 
ings and  cattle-guards  on  the  owner's  land. 
The  company  took  possession,  and  the  owner 
was  held  to  have  lien  for  unpaid  purchase 
money  as  well  as  for  damages  for  failure  to 
construct,  in  accordance  with  the  contract, 
and  that  the  entire  road  was  subject  to  sale 
to  satisfy  the  sum  due.  In  Provolt  v.  Rail- 
road Co.,  67  Mo.  263,  the  right  to  lien  for  un- 
paid purchase  money  for  riglit  of  way  seems 
to  have  been  recognized;  and,  while  it  was 
held  that  ejectment  would  not  lie,  the  com- 
pany tiaving  occupied  the  way  witliout  objec- 
tion made  on  the  gronnd  that  compensation 
was  not  first  paid,  the  court  declared  that  for 
the  protection  of  the  land-owner  "a  court  of  eq- 
uity would  unquestionably  interfere,  if  neces- 
sary, and  place  the  road  in  the  bands  of  receiv- 
ers, until  the  damages  were  paid  from  the 
earnings."  Thatalien  existed  was  recognized 
in  Oillison  v.  RaUroad  Co.,  7  8.  C.  18().  and 
in  McAulay  v.  Railroad  Co.,  38  Yt.  822,  it 
was  recognized  that  such  a  lien  would  exist, 
if  not  cut  o£F  by  statute.  Elementary  writ- 
ers generally  recognize  the  existence  of  such 
a  lien.  1  Redf.  R.  R.  246;  Mills.  Em.  Dom. 
8  144;  1  Wood,  By.  Law,  §  209,  2  Wood,  By. 
Law,  786.  The  priceagreed  to  be  paid  for  wa- 
ter service  was  not  solely  the  consideration  for 
right  of  way,  for  it  must  be  presumed  that  the 
water's  flowing  in  a  tank  ready  for  the  compa- 
ny's use  WHS  deemed  of  some  value,  and  that 
thasum  agreed  to  be  paid  was  as  compensation 
for  both  tilings.  The  right  to  recover  from  the 
receiver  for  right  of  way  is  clear,  and  no 
effort  was  made  in  the  coui-t  below  to  have 
the  compensation  for  each  ascertained,  nor  is 
there  any  complaint  here  that  the  judgment 
is  excessive.  Under  this  slate  of  facts,  we 
are  not  called  upon  to  decide  whether,  in  the 
absence  of  statute,  the  contract,  in  so  far  as 
it  was  solely  for  the  purpose  of  securing 
water,  was  one  that  the  receiver  would  be 
bound  to  carry  out;  but  as  the  contract  was 
valid,  and  by  the  company,  as  well  as  by  the 
receiver,  for  a  long  time  deemed  advanta- 
geous, or  necessary  to  the  operation  of  the  rail- 
road, it  would  seem  that  the  receiver  had  no 
right  to  discontinue  the  use  of  the  water 
without  direction  from  the  court  so  to  do. 
Had  application  been  made  for  leave  to  dis- 
continue use  of  and  payment  for  water,  this, 
in  good  conscience,  could   not  have  been 


granted,  under  the  facts  proved,  without 
making  compensation  to  appellee  for  expend- 
itures, as  well  as  such  loss  as  he  might 
otherwise  sustain  through  breach  of  the  con- 
tract. Under  the  statute,  however,  we  think 
there  can  be  no  question.  That  provides 
that  "all  judgments,  claims,  or  causes  of  ac- 
tion, when  determined,  existing  against  any 
corporation  at  the  time  of  the  a])pointment 
of  a  receiver,  shall  be  paid  out  of  the  earn- 
ings of  such  corporation  while  in  the  hands 
of  the  receiver,  to  the  exclusion  of  mortgage 
action,  and  the  same  shall  be  a  lien  on  such 
earnings."  Gen.  Laws  1887.  p.  121,  g  15. 
That  a  claim  and  cause  of  action  existed 
against  the  railroad  company,  under  the  con- 
tract sued  on,  we  have  already  stated,  and 
judgment  might  thereon  have  been  properly 
rendered  in  this  case  against  the  company 
made  a  defendant.  That  this  was  not  done 
does  not  defeat  the  right,  and,  the  claim  be- 
ing one  payable  under  tlie  statute  out  of  the 
earnings  of  the  road,  the  judgment  was  prop- 
erly rendered  against  the  receiver.  The  di- 
rection in  the  judgment  as  to  the  manner  of 
payment  does  not  operate  to  the  prejudice  of 
the  receiver  or  other  creditors,  and  will  be 
affirmed. 


Glabk  et  al,  v.  Collins. 

(Supreme  Court  of  Texas.    Feb.  4, 1890.) 

Vbndob  asb  Vbndee— Aqbsct— Vbndob's  Liks 
— Pi;badimo. 

1.  One  E.  agreed  to  sell  defendant  land  for  a 
oertsin  price,  and  to  include  an  adjoinlnj^  tract, 
belonging  to  plaintiff,  11  the  same  did  not  oontala 
over  flye  acres.  E.  negotiated  with  plaintiff's 
agent  forthe  purchase  oftbe  tract,  which  on  meas- 
urement was  found  to  contain  eighteen  aores ;  and 
plaintiff  mode  a  deed  to  defendant,  which  he  ac- 
cepted, and  which  recited  the  purchase  money  as 
paid,  though,  unknown  to  plaintiff,  her  agent 
agreed  that  it  should  be  paid  at  a  future  Ume. 
^terwards,  plaintiff  brought  a  suit  to  hare  the 
deed  canceled,  which  defendaat  resisted.  Held, 
that  E.  was  defendant's  agent  for  the  purchase  of 
the  land,  and  plaintiff  had  a  vendor's  lien  thereon 
for  the  purchase  money. 

2.  In  suit  to  enforce  such  lien,  defendant  can- 
not obtain  a  judgment  against  E.  by  merely  ask- 
ing, in  his  answer,  that  he  be  made  a  party,  and 
that  he  and  plaintiiT  be  required  to  settle  the  rights 
iDetween  themselves,  witnout  asking  affirmative 
relief  against  him. 

Error  from  district  court,  Houston  county. 

W.  A.  Stetoart  and  A.  A.  Aldrieh,  for 
plaintiffs  in  error.  D.  A.  Nunn  and  13.  A. 
Denny,  for  defendant  in  error. 

Statton,  C.  J.  This  action  was  brought 
by  defendant  in  error  against  plaintiffs  in  er- 
ror to  recover  from  W.  V.  Clark  $117,  and  to 
foreclose  vendor's  lien  on  land  sold  by  her  to 
him.  Under  the  findings  and  evidence,  the 
facts  are  that  Clark  was  bargaining  to  buy  a 
tract  of  land  from  Edmiston  whicb  was  of- 
fered for  $700,  but  Clark  desired  that  a  con- 
tiguous tract  of  land,  belonging  to  Mrs.  Col- 
lins, should  be  embraced  in  the  purchase,  and 
proposed  to  purchase  the  two  tracts  at  price 
named.  At  the  time  negotiations  were  pend- 
ing between  Clark  and  Edmiston,  it  was  sup- 
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posed  that  the  strip  of  land  owned  by  Mrs. 
Collins  did  not  contain  more  than  5  acres, 
and  Edrniston  agreed,  if  the  land  could  be 
boaght  from  Mi-s.  Collins,  that  he  would  pay 
for  as  much  as  5  acres,  and  sell  the  two  tracts 
at  price  named.  Edmiston  saw  the  agent  of 
Mrs.  Collins,  who  agreed  for  her  to  sell  the 
strip  of  land  at  96.50  per  acre;  and  upon 
measurement  it  was  found  to  contain  18 
acres.  Mrs.  Collins  executed  a  deed  to  Clark 
for  the  land,  which  recited  a  cash  payment 
of  9117,  which  she  supposed  would  be  paid 
to  her  agent  on  delivery  of  the  deed;  but  he 
made  an  agreementtliat  this  should  be  paid  at 
a  future  time,of  which  agreement  Mrs.  Collins 
had  no  knowledge  until  some  time  after  the 
deed  was  delivered.  At  the  tinw  the  agree- 
ment was  made  between  Edmiston  and  the 
agent  of  Mrs.  Collins,  the  former  stated  that 
Clark  would  pay  the  price  agreed  upon,  and 
a  time  when  this  should  be  done  was  fixed. 
After  the  land  was  measured,  Clark  informed 
Edmiston  that  he  wanted  it  all,  knowing  the 
number  of  acres,  and  the  deed  was  afterwards 
made.  The  deed  was  delivered  to  Clark,  and 
since  that  was  done  he  has  asserted  title  to 
it,  and  resisted  an  action  brought  by  Mrs. 
Collins  for  rescission,  asked  because  the  pur- 
chase money  was  not  paid.  Edmiston  also 
conveyed  to  Clark  the  tract  which  he  owned. 
^Nothing  passed  between  Mrs.  Collins  or  her 
agent  and  Clark  until  some  time  after  the 
conveyances  were  made;  but  when  called  on 
for  the  purchase  money  he  refused  to  pay  it, 
insisting  that  Edmiston  had  agreed  to  sell  to 
bim  both  tracts  for  $700,  wliich  had  been 
paid.  Edmiston  was  not  authorized  to  sell 
the  land  of  Mrs.  Collins,  nor  to  receive  the 
purchase  money;  and  the  court  found  that 
neither  she  nor  her  agent  had  done  any  act 
to  induce  Clark  to  believe  that  he  was  her 
agent.  There  was  some  conflict  in  the  evi- 
dence as  to  what  the  agreement  between 
Clark  and  Edmiston  was,  but  the  court  found 
that  the  latter  was  the  agent  of  the  former, 
and  that,  having  accepted  the  deed  and  re- 
tained the  land,  Clark  was  liable  for  the  pur- 
chase money;  and  judgment  was  so  entered, 
with  foreclosure  of  vendor's  lien.  We  are 
of  opinion  that  the  court's  findings  are  sus- 
tained by  the  evidence,  and  that,  under  the 
facts  shown,  the  contract  made  by  Edmiston 
must  be  held  binding  on  Clark.  Mrs.  Col- 
lins had  not  agreed  to  sell  the  land  to  Edmis- 
ton; and,  if  Clark  was  unwilling  to  abide  by 
the  agreement  made  by  his  agent,  he  should 
have  consented  to  cancellation  of  deed  made 
to  him  by  Mrs.  Collins  when  she  sought  this. 
Although  there  whs  no  lien  reserved  in  the 
deed  made  by  Mrs.  Collins,  the  purchase 
money  not  having  been  paid,  the  law  gives  a 
lien.  There  can  be  no  pretense  tliat  the  lien 
was  waived. 

Clark,  in  his  answer,  set  up  his  version  of 
the  facts,  and  asked  that  Edmiston  be  made  a 
party,  and  that  "he  and  plaintiff  be  required 
to  settle  the  rights  between  themselves,  and 
that  defendants  be  protected  in  their  rights," 
but  asked  no  relief  gainst  Edmiston.    Ed- 


miston answered,  and  stated  that  the  facts 
were  as  found  by  the  court,  but  expressed  his 
willingness  at  all  times  to  pay  the  purchase 
price  for  five  acres  of  the  land.  The  court 
held  that  Clark's  pleadings  did  not  authorize 
the  rendition  of  any  judgment  against  Ed- 
miston, and  it  is  claimed  that  this  was  error. 
If  Clark  desired  any  aflirmative  relief  against 
Edmiston,  he  should  have  asked  it,  and,  not 
having  done  so,  cannot  now  be  heard  to  com- 
plain. Pruitt  bought  from  Clark  with  full 
knowledge  of  the  claim  and  right  of  Mrs. 
Collins,  and  cannot  complain  of  the  enforce- 
ment of  the  lien  in  her  favor.  There  is  no 
error  in  the  judgment,  and  it  will  be  af- 
firmed. 


Sabine  &  E.  T.  By.  Co.  v.  Dean  et  al. 
(Supreme  Court  of  Texas.    Feb.  11, 1890.) 

ACOIDBNTS  TO  FSRSOXB  OX  RaILSOAS  TraOK. 

PlalntifTB  husband  was  run  over  by  some 
cars  which  were  detached  from  the  engine,  and 
were  being  switched  to  a  side  track  about  1,100 
yards  long,  and  nearly  straight.  On  one  side  of 
the  side  trade  was  a  saw-inlU,  and  on  the  other 
side,  about  eight  feet  from  the  track,  was  a  flle- 
room,  in  which  deceased  worked.    His  business  re- 

?uired  him  to  cross  the  track  frequently,  going 
rom  the  file-room  to  the  milL  A  brakeman  on  the 
cars,  which  were  running  faster  than  usual,  after 
looking  ahead,  and  seeing  no  one  on  the  track, 
turned  his  back.  The  station  engine  bad  been 
blovra  on  the  arrival  of  the  train,  but  it  was  not 
blown  during  the  time  the  switch  was  being  made, 
and  Uie  noise  from  the  mill  would  drown  that  of 
the  cars.  The  view  of  the  switch  track  was  some- 
what obscured  from  the  door  of  the  file-room,  but 
not  BO  to  a  person  advanced  a  few  feet  from  the 
door  towards  the  side  track.  Deceased  came  out 
of  the  file-room,  and  could  have  seen  the  cars,  if  he 
had  looked  up  the  track,  but  he  was  looking  towards 
the  mill;  and  just  as  he  stepped  on  the  track  he 
was  run  over.  Held,  that  the  evidence  disclosed 
a  case  of  contributory  negligence. 

Appeal  from  district  court.  Hardin  county. 

Ferryman  A  Gillaapie,  for  appellant. 
Douglass  A  Xanier  and  Hal  W.  Qreer,  for 
appellees. 

Hjsnrt,  J.  This  suit  was  brought  by  the 
surviving  widow  and  two  children  of  John 
Dean  to  recover  damages  for  his  death,  caused 
by  his  being  run  over  by  one  of  defendant's 
trains.  The  defendant  pleaded  a  general  de- 
nial, and  contributory  negligence.  There 
was  a  judgment,  on  the  verdict  of  a  jury,  for 
plaintiffs.  The  errors  assigned  relate  only  to 
the  refusal  of  the  court  to  grant  defendant  a 
new  trial  upon  the  following  grounds:  First, 
because  there  was  no  evidence  showing  neg- 
ligence on  the  part  of  defendant;  second,  be- 
cause the  evidence  shows  that  the  death  of 
the  deceased  was  caused  solely  by  his  own 
want  of  care. 

The  statement  of  facts  shows  that  the  in- 
jury occurred  on  a  switch  that  bad  been  run 
out  from  defendant's  road  at  a  saw-mill  for 
the  purpose,  mainly,  of  loading  lumber  from 
the  mill.  The  switch  was  about  1,100  yards 
long,  extending  from  the  main  track  to  a 
planing-mill,  and  was  straight,  except  that  it 
was  slightly  curved  where  it  joined  the  main 
track.    The  saw-mill  was  situated  about  half 
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way  from  the  main  track  totheplaning-milt, 
and  only  a  few  feet  from  the  track.  Od 
the  opposite  side  of  the  switch  from  the  mill 
was  situated  a  building  called  the  "file- 
room."  This  tHiilding  was  used  for  filing 
saws,  and  iras  situated  seven  or  eight  feet 
from  the  switch  track.  The  deceased  filed 
saws  in  this  building.  He  and  all  of  the 
other  employes  about  the  mill  were  in  the 
constant  habit  of  crossing  and  walking  along 
the  switch  track.  On  the  day  that  the  injury 
occurred,  the  conductor  had  left  the  train, 
and  some  cars  were  being  moved  onto  the 
side  track.  The  cars  that  caused  the  injury 
had  on  them  a  brakeman.  The  engine  bad 
been  detached  from  them,  and  they  had  been 
kicked  onto  theswitcb,  the  engine  not  follow- 
ing them.  The  brakeman,  at  the  moment  of 
the  injury,  bad  turned  his  Imck  towards  the 
direction  that  the  detached  cars  were  going, 
to  draw  the  coupling-pin.  He  testified  that 
before  he  turned  for  that  purpose  he  was 
looking  ahead,  and  saw  no  one  on  the  track. 
The  evidence  is  conflicting  as  to  how  fast  the 
detached  cars  were  being  propelled.  The 
weight  of  it  VHS  that  the  speed  was  much 
greater  than  was  usual.  The  station  engine 
had  been  blown  on  the  arrival  of  the  train, 
but  had  not  been  before,  or  during,  the  time 
the  switch  was  being  made.  The  mill  ma- 
chinery was  making  a  louder  noise  than  did 
the  detached  cars  that  were  going  past  the 
mill.  The  work  of  the  deceased,  when  he 
was  filing  saws,  also  made  a  noise  which 
would  drown  ttiat  of  the  approaching  cars. 
There  is  some  evidence  that  the  view  of  the 
switch  track,  in  the  direction  of  the  main  track 
from  whence  the  detaclied  cai-s  were  coming, 
was  somewhat  obscured  to  a  person  stand- 
ing in  the  door  of  the  file-house,  but  none 
that  the  view  would  be  obscured  to  a  person 
advanced  a  few  feet  from  the  door  towards  the 
switch  track.  Gordan,  a  witness  for  plain- 
tiffs, testified:  "I  saw  Mr.  Dean  when  he 
was  struck.  He  came  out  of  the  file-room. 
Just  as  he  got  on  the  rail,  the  cars  struck 
him.  Two  cars  passed  over  him.  Mr.  Dean 
came  out  of  the  file-room,  going  towards 
the  mill,  across  the  track,  when  the  train 
struck  him.  Mr.  Dean's  business  called  him 
back  and  forward  across  the  track.  Other 
men  cross  it,  also.  They  have  to  use  it  to 
get  to  the  mill."  "It  is  commonly  used  by 
the  men  passing  backward  and  forward. 
Mr.  Dean  was  coming  right  straight  across 
the  track.  He  could  have  seen  the  train  if 
he  had  looked  up  the  track  after  be  got  out 
of  the  house.  The  cars  struck  him  just  as 
be  got  to  the  fireman's  rail.  That  is  the  rail 
nearest  the  file-room.  The  cars  struck  bim 
just  as  he  got  his  foot  across  the  rail."  "He 
was  struck  by  the  body  of  the  car  on  his 
shoulder."  "I  don't  know  whether  or  not 
he  had  both  feet  over  the  rail.  The  cars  were 
very  close  to  him  when  he  got  on  the  track." 
"He  could  have  seen  the  cars  from  the  file- 
room  door,  if  he  had  looked  up.  He  was  not 
looking  that  way.  He  was  looking  towards 
the  miU."    This  evidence  is  not  contradicted. 


But  one  conclusion  can  be  drawn  from  it; 
and  that  is  that,  when  there  was  nothing  to 
prevent  his  seeing  his  danger,  be  heedlessly 
stepped  upon  the  track  at  the  very  moment 
of  the  collision.  It  may  be  conceded  that  the 
manner  of  propelling  the  cars  was,  under  the 
circurri stances,  an  act  of  negligence  npon  the 
partof  thedefendant;  and  yet  it  must  beheld 
that  the  deceased  exercised  no  care,  and  that 
his  own  want  of  it  was  the  immediate  cause 
of  bis  injury.  There  is  nothing  in  the  record 
to  indicate  that,  after  it  l>ecame  evident  that 
he  was  going  to  place  himself  in  a  position 
of  danger,  it  would  have  been  possible  for  the 
defendant,  by  the  use  of  any  degree  of  skill 
or  watchfulness,  or  by  the  use  of  any  known 
appliances,  to  have  stopped  the  cars  in  time 
to  have  saved  him.  The  fact  that,  on  account 
of  the  noise  of  the  mill,  he  could  not  hear  the 
approach  of  the  cars,  cannot  be  held  to  excuse 
him  from  the  duty  of  using  his  eyes  to  see 
them.  If  anything,  it  empbasizeJ  that  duty. 
We  think  the  defense  of  contributory  negli- 
gence was  sustained  by  the  evidence,  without 
there  being  anything  to  the  contrary.  For 
the  error  of  the  court  in  overruling  defend- 
ant's motion  for  a  new  trial,  the  judgment 
ia  reversed,  and  the  cause  remanded. 


Heidenheiher  v.  Johnston  et  aL 

(Supreme  Court  of  TexoB.    Feb.  11, 1890.) 

ATTAOHmMT — Fraud — Evidinob  —  Judohbmt— 
Iktekbbt. 

1.  A  verdict  for  eacb  of  several  Intervenors, 
and  agalnat  plaintiff  in  attachment  of  a  speoiflo 
sum,  with  interest  from  a  certain  date,  at  a  certain 
rate,  is  sufQciently  intelligible  to  authorize  a  judg- 
ment on  it. 

2.  Where  persons  liolding  liens  by  virtue  of 
judgments  rendered  In  a  county  court  intervene  in 
attachment  in  the  district  court  against  the  same 
defendants,  and  attack  it  for  fraud,  the  district 
court,  having  jurisdiction  of  the  original  action, 
will  retain  it  to  finally  dispose  of  the  matters  in 
litigation,  though  the  claims  of  some  of  the  inter- 
venors are  less  than  the  amount  necessary  to  give 
the  district  court  jurisdiction.  Following  Fett- 
oolasT.  Carpenter,  63  Tex.  28. 

8.  Where  a  former  judgment  is  sued  on.  Inter- 
est aoorued  on  it  is  properly  added  to  the  principid, 
and  judgment  rendered  on  the  amount  to  bear  in- 
terest from  the  date  of  the  last  judgment. 

4.  An  entry  against  Interest  made  by  one  who 
is  not  connected  with  the  litigation,  is  admissible 
in  evidence  when  it  is  offered  after  his  death,  if  he 
could  have  been  examined  as  to  it  in  his  life-time. 

6.  Evidence  that  the  proceeds  of  attached 
property,  deposited  in  a  bank  to  the  credit  of  plain- 
tifl,  were  drawn  out  on  plaiDtitrs  check  by  his 
brother-in-law,  who  went  with  the  money  in  the 
direction  of  the  bank  of  B. ;  that  soon  afterwards 
defendants  were  seen  to  enter  the  bank  of  B.  by  a 
back  door;  that  an  entry  in  B.'s  bank's  books 
shows  a  deposit  made  on  the  same  day  to  the  credit 
of  defendants ;  and  that  next  day  B.  's  bank  sent  to 
plaintiff  a  sum  which,  added  to  defendants'  deposit, 
amounts  to  the  same  sum  less  six  cents,  drawn  on 
plaintiff's  check  by  the  brother-in-law, — is  suffi- 
cient to  support  a  finding  that  platntifTs  attach- 
ment was  the  result  of  collusion  between  plaintiff 
and  defendants. 

6.  Where  plaintiff  in  an  attachment  proceeding 
receives  money  which  properly  belongs  to  intor- 
venors,  he  is  chargeable  with  interest  from  the 
time  he  received  it. 

Appeal  from  district  court,  Washington 
county. 
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Isaac  Heidenbeimer  sued  out  an  attach- 
ment against  Charles  Wenar  &  Co.,  and  aft- 
erwards other  attachments  were  levied  on  the 
same  goods  by  J.  H.  Johnston  &  Co.  and 
others,  who  subsequently  filed  their  petition 
of  intervention  in  the  suit  between  Heiden- 
beimer and  defendants,  and  attacked  the  at- 
tachment in  that  proceeding  for  fraud.  From 
a  judgment  in  favor  of  the  intervenora, 
Heidenbeimer  appeals. 

MeLemon  i  Campbell,  for  appellant. 
/.  T.  Sweartngen  and  Beauregard  Bryan, 
for  appellees. 

GAnns.  J.  This  case  was  before  this 
court  at  a  former  term,  and  the  decision  is 
reported  in  65  Tex.  263.  That  report  shows 
the  nature  of  the  litigation.  After  the  cause 
was  remanded,  it  came  on  for  trial  before  a 
JQiy,  and  resulted  in  a  verdict  and  judgment 
for  the  intervenors.  From  that  judgment 
the  plaintiff  prosecutes  this  appeal.  The  ap- 
pellant's third  and  fourth  assignments  of  er- 
rois  are  presented  together,  and  call  in  ques- 
tion the  correctness  of  the  judgment  upon 
the  following  grounds:  (1)  Because  there 
was  no  evidence,  outside  of  the  verdict,  upon 
which  the  court  should  have  acted  in  enter- 
ing its  judgment  as  was  done;  (2)  the  ver- 
dict of  the  jury  was  not  responsive  to  the 
charge  of  the  court,  or  to  the  issues  submitted 
for  their  finding;  (3)  the  district  court  had 
no  jurisdiction  over  the  matters  of  the  debts 
between  the  intervenors  and  Charles  Wenar 
&  Co.  and  L  Heidenbeimer,  because  a  large 
number  of  claims  against  Charles  Wenar  & 
Co.  were  not  within  the  jurisdiction,  in  the 
amounts,  of  the  district  court  of  Washing- 
ton county,  and  were  evidenced  by  judgment 
for  the  same  in  the  county  court  of  Wash- 
ington county,  and  L  Heidenbeimer  was  not 
a  party  to  any  suit  wherein  judgments  were 
rendered  in  any  court  in  favor  of  intervenors; 
(4)  because  the  verdict  is  in  favor  of  several 
intervenors,  for  the  several  amounts  found, 
"and  interest,"  whereas  the  judgment  of  the 
court  is  for  entirely  different  sums,  with  in- 
terest from  the  date  of  the  judgment  as  en- 
tered; (5)  the  verdict,  as  rendered,  does  not 
authorize  the  judgment  on  the  theory  or  as- 
sumption by  the  court  based  on  a  calculation 
on  facts  not  found  to  be  true  or  otherwise  by 
the  jury  in  their  verdict;  (6)  the  court 
should  have  refused  to  receive  the  verdict,  be- 
cause the  findings  were  not  sufficient  to  en- 
able the  court  to  enter  judgment  on  the  ver- 
dict without  lool<ing  into  the  evidence  of  the 
case,  as  was  done,  in  order  to  render  the 
judgment  as  entered. 

We  understand  these  objections  to  be:  (1) 
that  the  verdict  is  not  sufficiently  intelligible 
to  authorize  a  judgment  upon  it;  (2)  that 
the  verdict  is  not  responsive  to  the  charge  of 
the  conrt;  (S)  the  court  had  no  jurisdiction 
to  render  judgment  for  any  claim,  the 
amount  of  which  was  less  than  $500,  exclu- 
sive of  interest;  and(4)  that  the  judgment 
'<  not  for  the  amounts  found  by  the  jury. 
Che  court,  in  its  instructions,  gave  the  jury 


a  form  in  which  to  return  their  verdict  in  the 
event  they  found  in  favor  of  intervenors; 
and  the  verdict  returned  into  court  is  in  a 
different  form.  This  is  no  objection  to  the 
judgment,  provided  it  is  responsive  to  the  is- 
sues presented,  and  its  meaning  is  deBnite 
and  clear.  The  verdict  of  the  jury  is  as  fol- 
lows: 

"  Heidenbeimer  v.  Cbas.  Wenar  A  Co.  We, 
the  jury,  find  for  intervenors,  and  for  the 
amounts  as  follows,  respectively,  as  stated: 

J.  H.  Johnston  dc  Co.,  8  per  cent tl.SOO  00 

8  per  cent.,  March  7, 1885. 

A.H.MoUey&  Co 1,118  86 

10  per  ceat,  March  7, 1885. 

Delgado&Co 1,623  92 

10  per  cent,  If  arch  7, 188S. 

Hnber  Wock,  MiUing  and  L.  S.  Co. 483  84 

8  per  cent.,  Feb.  4, 1885. 

Hartwellft  Chambers 924  84 

8  per  cent,  Feb.  4, 1885. 

F.  X.  Burton  &  Co 809  08 

8  per  cent.,  Feb.  4, 1885. 
D.H.  Wilson  &  Co 658  86 

8  per  cent.,  Feb.  4, 1885. 
Stewart,  Ralph  &  Co 487  «B 

8  per  cent,  Feb.  4, 1835. 
Brown  Bros 294  75 

8  per  cent.,  Feb.  4, 1885. 

— And  against  the  plaintiff,  Isaac  Heiden- 
beimer, for  said  sums  and  interest.  [Signed] 
W.  E.  Watson,  Foreman." 

This  verdict  is  sufficiently  intelligible.  It 
finds  for  each  of  intervenors,  against  the 
plaintiff,  a  specific  sum,  with  interest  from  a 
certain  date,  at  a  certain  rate,  and  is  in  ef- 
fect the  same  verdict  as  it  would  have  been 
if  it  had  been  returned  in  the  form  submitted 
by  the  court.  It  is  a  clear  finding,  and  is 
responsive  to  the  issues  presented. 

In  regard  to  the  question  of  jurisdiction, 
it  is  sufficient  to  say  that  the  question  was 
settled  adversely  to  the  contention  of  appel- 
lant in  the  case  of  Peticolas  v.  Carpenter,  58 
Tex.  23. 

The  remaining  objection  to  the  judgment 
is  that  it  Is  not  for  the  amounts  found  by  the 
verdict  of  the  jury.  This  objection  is  not 
supported  by  the  record.  The  intervenors 
pleaded  and  proved  the  amounts  of  their  re- 
spective judgments  against  the  defendants 

G.  Wenar  &  Go. ,  as  well  as  the  dates  at  which 
they  were  respectively  rendered.  The  ver- 
dict is  for  the  principal  of  each  judgment, 
with  interest  from  the  date  of  its  rendition. 
In  the  judgment  in  this  suit,  the  interest  on 
the  former  judgments  from  the  date  of  their 
rendition  is  added  to  the  principal,  and  the 
whole  is  made  to  bear  interest  from  the  date 
of  the  judgment  now  appealed  from.  The 
verdict  clearly  warranted  the  judgments  for 
the  amounts  as  rendered,  and  we  think  it 
in  accordance  with  the  universal  practice 
that  the  interest  already  accrued  at  the  date 
of  the  latter  judgment  should  be  treated  as 
principal  and  be  made  to  bear  interest  from 
that  date. 

After  the  former  judgment  in  this  case, 
and  before  the  intervenors  had  sued  out  their 
writ  of  error,  the  plaintiff's  attorney,  in  ac- 
cordance with  that  judgment,  received  from 
the  clerk  of  the  court  the  fund  in  contro- 
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venj.  Tbe  moner.  less  91,000,  the  at- 
torney deposited  in  iMink  to  plaintiff's  cred- 
it. It  was  sabseqiiently  drawn  out  apon 
plaintiff's  check.  In  order  to  show  that  a 
large  part  of  the  money  was  paid  to  the  de- 
fendants C.  Wenar  &  Co.,  and  thereby  to  es- 
tablish collusion  between  them  and  plaintiff, 
the  intervenors,  during  the  trial,  offered  in 
evidence  an  entry  in  the  books  of  the  bank- 
ing firm  of  Bassett  &  Basaett,  which  showed 
that,  on  the  same  day  that  plaintiff  drew  the 
sum  of  810,148.20  from  tbe  bank  of  Giddings 
&Giddings,  the  sum  of  95,200  was  deposited 
in  the  bank  of  Bassett  &  Bassett  to  the  credit 
of  the  defendants.  The  plaintiff  objected  to 
the  introduction  of  the  evidence,  but  the  ob- 
jection was  overruled.  There  was  no  error 
in  admitting  the  evidence.  Some  of  the  ob- 
jections nrged  against  its  admission  may  have 
been  proper,  as  applied  to  books  of  original 
entries,  when  offered  fur  the  purpose  of  es- 
tablishing an  account  between  the  parties  to 
a  suit.  The  rules  which  apply  to  the  intro- 
duction in  evidence  of  books  technically 
known  as  "shop-books"  do  not  apply  to  the 
entry  under  consideration.  The  principles 
applicable  to  the  two  kinds  of  evidence  are 
wholly  different.  Shop- books,  consisting  of 
entries  in  the  interest  of  the  party  making 
them,  are  admitted,  under  certain  conditions, 
because  of  the  necessity  of  the  case.  On  the 
other  hand,  an  entry  made  by  one  not  con- 
nected  with  the  litigation  is  admissible  in  ev- 
idence when  the  fact  stated  is  against  his  in- 
terest, and  when  tbe  entry  is  offered  after 
hb  death.  "The  principle  to  be  drawn  from 
the  cases,  *  *  *  is  that  if  a  person  have 
peculiar  means  of  knowing  a  fact,  and  make 
a  declaration  of  that  fact,  which  is  against 
his  interest,  it  is  clearly  evidence  after  his 
death,  if  he  could  have  been  examined  as  to 
it  in  his  life-time."  Higham  v.  Ridgway, 
10  East,  109, 2  Smith,  Lead.  Cas.  287,  and 
notes.  In  connection  with  the  entry  offered 
in  this  case,  it  was  proved  that  the  entry  was 
in  the  handwriting  of  one  Roberson,  a  book- 
keeper for  Bassett  &  Bassett,  who  was  then 
dead,  and  also  that  Jefferson  Bassett,  of  the 
firm  of  Bassett  &  Bassett,  was  also  dead.  It 
appeared  in  evidence  tliat  the  other  member 
of  that  firm  was  not  dead,  but  no  objection 
was  made  to  the  evidence  upon  that  ground. 
It  did  not  appear  that  lie  liad  any  knowledge 
of  tbe  transaction;  and,  if  such  objection 
had  been  urged,  it  would  probably  have  been 
shown  that  he  took  no  part  in  the  manage- 
ment of  the  business  of  the  firm,  and  knew 
nothing  of  its  details.  The  effect  of  the  en- 
try Wits  to  charge  the  firm  of  Bassett  &  Bas- 
sett with  the  sum  of  95,200,  and  was  clearly 
against  their  interest.  Tlie  evidence  was 
relevant  because  it  tended,  in  connection 
with  the  other  evidence,  to  show  that  the 
plaintiff  divided  the  very  funds  collected  by 
him  through  their  attachment  in  this  case 
with  tbe  defendants  in  the  suit. 

Appellant  also  submits  the  following  as- 
signment of  error:  "  The  district  judge  erred 
in  not  setting  aside  the  verdict  as  agidnst  tbe 


evidence,  l)ecauBe,  without  the  unwarranted 
inferences  to  be  drawn  from  evidence  as  con- 
tained in  the  entries  as  read  from  the  t>ooks 
of  Bassett  &  Bassett,  there  was  no  evidence 
upon  which  the  jury  could  have  found  a  ver- 
dict against  Heidenbeimer  under  the  allega- 
tions of  the  intervenorsin  their  pleadings;  the 
truth  being  that  tbe  only  evidence  in  support 
of  the  verdict  was  that  these  entries  in  Bas- 
sett &  Bassett's  books  showed  that  Charles 
Wenar  &  Co.  had  received  fifty-two  hundred 
dollars  from  Ed.  Newbouer,  as  the  agent  of 
I.  Heideuheinier,  through  a  deposit  of  that 
amount  to  the  credit  of  Charles  Wenar  &  Co. 
on  the  books  of  Bassett  ft  Bassett,  whereas 
the  entries  do  not  show  that  Ed.  Newbouer 
made  any  such  deposits,  either  for  himself 
or  as  agent  for  Heidenbeimer,  and  no  such 
inference  should  have  been  allowed  to  be  in- 
dulged by  the  jury  from  the  evidence  before 
them."  We  presume  that  the  object  of  this 
assignment  is  to  call  in  question  the  ruling 
of  the  court  in  refusing  to  set  aside  the  ver- 
dict on  tlie  ground  that  it  was  not  supported 
by  the  evidence.  The  evidence  bearing  upon 
the  matter  of  the  entries  upon  the  bM>ks  of 
Bassett  ft  Bassett  was,  in  brief:  The  clerk,  aft- 
er the  former  judgment,  paid  to  the  attorney 
of  plaintiff,  from  the  fund  deposited  in  court 
as  the  proceeds  of  the  sale  under  the  plain- 
tiff's attachment,  911.148.20.  The  attorney 
placed  this  sum,  less  91.U00,  to  the  credit  of 
plaintiff  In  the  bank  of  Giddings  ftOiddings. 
This  occurred  on  tbe  21st  of  March,  1885. 
On  the  24th,  about  the  close  of  banking  hours, 
one  Newbouer,  a  brother-in-law  of  plaintiff, 
presented  the  check  of  plaintiff,  and  drew 
out  of  the  bank  of  Giddingrs  &  Giddings  the 
entire  deposit.  He  went  with  tbe  money  in 
the  direction  of  the  bank  of  Bassett  &  Bassett, 
but  was  not  seen  to  enter.  A  short  while  after- 
ward, however,  tlie  defendants  were  seen  to 
enter  that  bank  by  the  back  door.  The  entries 
in  question  show  a  deposit  in  Bassett  ft  Bas- 
sett's bank,  on  the  same  day,  to  the  credit  of 
Wenar  ft  Co.,  of  95,200.  On  the  next  day, 
Bassett  ft  Bassett  sent  plaintiff,  by  express, 
the  sum  of  94,948.26.  The  significance  of 
the  testimony  is  shown  by  the  fact  that  the 
sum  deposited  to  the  credit  of  Wenar  &  Co., 
and  the  sura  transmitted  tbe  next  day  to 
plaintiff,  amount  in  the  aggregate  to  the  sum 
drawn  out  by  Newbouer  u[>on  plaintiff's 
check,  lacking  only  six  cents,  which  deficien- 
cy is  perhaps  attributed  to  some  clerical 
error.  In  the  absence  of  some  explanation, 
the  mind  cannot  resist  the  conclusion  that 
Newbouer,  acting  under  plaintiff's  instruct 
tions,  paid  95,200  of  the  fund  realized  by  the 
attachment  to  the  defendants  in  the  writ,  and 
caused  the  balance  to  be  remitted  to  the  plain- 
tiff. The  plaintiff  was  within  the  call  of  the 
court  when  the  case  was  tried,  and  did  not 
testify.  The  circumstance  of  the  amount  of 
tbe  deposit  and  the  money  sent  to  plaintiff 
making  tbe  amount  of  tbe  fund  realized  by 
the  judgment  remained  unexplained.  There 
were  other  circumstances  tending  to  show 
that  plaintiff's  attachment  was  the  result  of 
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eollnslon  between  the  plaintiff  and  the  de- 
fendants, but  they  need  not  be  detailed.  The 
evidence  whs  sutiicient  to  support  the  veidict. 

Appellant's  fifth  assignment  of  error  is  as 
follows:  "The  judgment  of  the  court  in  favor 
of  the  several  intervenors  against  I.  Heiden- 
heimer  is  based  on  the  consideration  tiiat 
I.  Heiden  lieimer  wrongfully  received  the 
amount  of  his  judgment  against  Charles  We- 
nar  &  Co.  from  the  registry  of  the  court;  and 
tlie  said  judgment  is  erroneous  because  there 
was  no  jurisdiction  by  the  pleadings  or  evi- 
dence upon  which  the  district  court  could 
have  rendered  any  judgment  in  favor  of  any 
particular  intervenors  for  their  claim  in  the 
suit,  as  prosecuted,  either  against  Charles 
Wenar  &Co.  or  I.  Heidenheimer.  The  juris- 
diction of  the  district  court  was  based  alone  on 
the  liens  claimed  against  the  funds  or  property 
attached  in  the  district  court  proceedings  in 
favor  of  Heidenheimer  against  Charles  We- 
nar &  Co.,  wherein  all  of  the  said  several  in- 
tervenors were  allowed  to  assert  their  liens 
in  one  petition  as  against  the  rights  and 
claims  of  I.  Heidenheimer  as  first  attaching 
creditor,  and  not  as  creditors  of  Wenar  &  Co. 
or  of  Heidenheimer,  fur  the  purpose  of  recov- 
ery of  their  several  judgments  as  herein  al- 
lowed and  had."  This  assignment  is  not 
supported  by  the  record.  After  the  formeur 
judgment  was  reversed,  and  tlie  cause  re- 
manded, the  intervenors  filed  a  supplemental 
petition  in  the  court  below,  alleging  that  the 
fund  in  court,  the  proceeds  of  the  attachment, 
had  been  paid  to  plaintiff  in  pursuance  of  the 
erroneous  judgment,  and  praying  that  they 
have  judgments  against  him  for  the  amount 
of  their  respective  debts.  Having  wrong- 
fully appropriated  a  fund  to  which  interven- 
ors were  entitled  for  the  satisfaction  of  their 
respective  claims,  and  which  was  suflScient 
for  tliat  purpose,  he  became  liable  to  them 
severally  to  the  amount  of  their  respective 
debts. 

The  attachments  both  of  plaintiff  and  of 
Bassett  &  Bassett  were  levied  before  those  of 
interveners,  and  it  was  agreed  between  the 
parties  tliat  the  validity  of  the  writ  of  Bas- 
sett &  Bassett  should  not  be  contested,  and 
their  right  to  the  satisfaction  of  their  debt 
from  tbe  fund  in  court  should  not  be  ques- 
tioned. Appellant  now  complains  that,  after 
deducting  fix>m  the  fund  tbe  amount  of  tlie 
jadgmentof  Bassett  &  Bassett,  there  was  not 
enough  remaining  to  satisfy  the  judgments 
of  Intervenors.  A  calculation,  however, 
shows  that  this  i»  not  correct.  When  the 
money  was  drawn  out  by  plaintiff's  attorney, 
the  fund  in  cogrt  was  sufficient  to  liave  paid 
aU  tbe  judgments  except  that  of  plaintiff, 
and  to  have  left  a  small  balance.  If  the  first 
Judgment  had  been  what  the  verdict  upon 
the  trial  shows  it  should  have  been,  the  in- 
tervenors then  would  have  recovered  their 
demands  from  the  fund  in  court.  By  virtue 
of  the  erroneous  judgment  first  rendered,  the 
plaintiff  has  possessed  himself  of  the  fund, 
and  has  appropriated  it  to  his  own  use.  The 
Judgment  of  this  court,  and  the  subsequent 
V.13S.W.U0.2 — i 


judgment  of  the  trial  court,  have  determined 
that  this  appropriation  was  wrongful.  The 
only  question  to  be  determined,  as  it  seems 
to  us,  is  whether  or  not  the  plaintiff  was 
chargeable  with  interest  upon  the  money  be 
has  received.  If  not,  tlie  fund  is  not  suffi- 
cient to  justify  the  judgment  as  rendered.  If 
tie  had  converted  personal  property  belong- 
ing to  another,  or  upon  which  another  had 
a  lien,  the  measure  of  damages  for  the  wrong 
would  have  been  the  value  of  the  property 
converted,  with  interest  thereon,  limited, 
however,  in  case  of  a  lien,  to  the  amount  of 
of  the  deist  secured,  together  with  its  interest. 
When  money  has  been  wrongfully  taken  in- 
stead of  property,  we  see  no  reason  why  the 
same  rule  should  not  apply.  There  is  no  er- 
ror in  the  judgment,  and  It  is  affirmed. 


Dagoett  «.  Wallaob. 

(Supreme  Court  of  Texag.    Dec.  10, 1889.) 
Bbixch   or  Markuoe  Promise — Flea-Diks — ^Bvi- 

DBNCB — UaMAOEB. 

1.  In  an  action  for  breach  of  promise  of  mm- 
rla^  allegations  that,  by  reason  of  the  breach, 
plamtifl  has  lost  an  advantageous  matrimoniu 
connection,  defendant  being  a  man  of  wealth  and  so- 
cial position,  and  that  -her  affeotions  have  been  dis- 
regarded and  blighted,  her  feelings  lacerated,  and 
her  spirits  wounded,  resulting  in  mental  distress 
and  humiliation,  are  sufficient  to  show  damage. 

2.  In  such  case,  seduction  may  be  alleged  and 
proved  as  an  element  of  damage. 

8.  Testimony  of  platntlft  that  "she  became  en- 
gaged to  defendant"  is  not  objectionable  as  stat- 
ing conclusions,  and  not  facts,  where  the  other 
evidence  shows  beyond  question  that  tbe  promise 
of  marriage  was  repeatedly  made  by  defendant 
subsequent  to  the  tuae  referred  to  in  plaintiff's 
statement. 

4.  A  charge  to  find  for  defendant  unless  there 
was  a  mutual  agreement  to  marry  existing  within 
a  year  of  the  oommenoemant  of  tbe  action,  is  snfBi- 
oient,  where  defendant  does  not  request  an  In- 
struction that  the  promise  must  have  been  to  lie 
performed  within  a  year. 

6.  Defendant  was  a  man  of  wealth  and  social 
position,  and  had  seduced  plaintiff;  and  slie  at- 
leged  wounds  and  injuries  to  tbe  affections,  and 
mental  distress  and  humiliation.  Held,  that  a  ver- 
dict for  tr.SOO  would  not  be  set  aside  as  excessive. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Tarrant  county;  B.E.  Beckham, 
Judge. 

Action  by  Nancy  A.  Wallace  against  Thom- 
as H.  Daggett,  for  breach  of  promise  of  mar- 
riage.    Defendant  appeals. 

B.  P.  Ayres,  for  appellant.  It.  L.  Carlock 
and  Stedman  <&  Furman,  for  appellee. 

HoBBT,  J.  The  first  assignment,  com- 
plaining of  tlie  court's  action  in  overruling 
defendant's  general  demurrer  to  the  petition, 
we  think,  is  without  merit,  and  the  state- 
ment under  it,  that  the  allegations  of  plain- 
tiff do  not  show  in  what  respect  she  was  dam- 
aged by  the  alleged  breach  of  defendant's 
promise  of  marriage,  we  do  not  think  is  sup- 
ported by  the  record.  It  is  directly  averred 
that  by  reason  of  the  breach  of  defendant's 
promise  she  has  sustained  the  loss  of  an  ad- 
vantageous matrimonial  connectiun,  be  be- 
ing a  man  of  wealth  and  social  position,  and 
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that,  in  addition  thereto,  her  affections  hare 
been  disregarded  and  blighted,  ber  feelings 
lacerated,  and  her  spirits  wounded,  resulting 
in  mental  distress  and  humiliation.  That 
the  plaintifF  may  recover  upon  these  allega- 
tions is  well  settled.  3  Suth.  Dam.  816,  and 
cases  cited. 

We  do  not  think  an  inspection  of  the  peti- 
tion will  support  the  second  assignment,  to 
the  effect  that  there  was  error  in  overruling 
defendant's  exception  to  the  second  count  in 
the  petition,  wherein  damages  were  sought 
for  plaintiff's  seduction  by  defendant.  "The 
special  exception  referred  to  in  this  assign- 
ment assails  that  part  of  the  petition  which 
seeks  to  recover  exemplary  damages,  and  does 
not  direct  the  court's  attention  to  plaintiff's 
allegation  with  respect  to  defendant's  seduc- 
tion of  ber.  There  is  no  attempt  in  the  pe- 
tition to  set  up  a  distinct  claim  for  damages 
on  this  ground,  and  the  assignment  is  not, 
therefore,  well  taken.  In  so  far  as  this  ex- 
ception may  be  considered  as  attacking  the 
averment  of  seduction  because  it  is  not  a 
proper  element  of  actual  damage  in  cases 
like  the  present,  we  think  it  is  also  untena- 
ble. The  policy  of  the  law,  it  seems,  refuses 
to  recognize  the  right  ottbe  female  seduced 
to  recover  solely  for  the  seduction,  and  this 
upon  the  principle  that  she  is  not  entitled  to 
satisfaction  from  ber  partner  in  crime  for 
the  supposed  injury  to  which  she  consents. 
But,  while  this  may  not  afford  a  separate  and 
distinct  ground  of  recovery,  it  is  settled  by 
the  great  majority  of  cases  that,  in  an  action 
for  the  breach  of  a  promise  of  marriage, 
such  seduction,  if  alleged  and  proved,  is  prop- 
er to  be  considered  in  estimating  the  dam- 
ages. Sherman  v.  Bawson,  1U2  Mass.  399; 
8  Suth.  Bam.  316.  The  reason  for  this  is 
that  it  cannot  be  fairly  ascertained  to  what 
extent  the  plaintiff  is  damaged  by  the  breach 
of  the  contract  or  promise,  witliout  consider- 
ing the  condition  in  which  she  is  left  by  the 
defendant's  conduct  which  is  complained  of. 
Eelley  v.  Riley,  106  Mass.  343. 

The  thini  assignment  complains  of  the  ad- 
mission in  evidence  of  the  plaintiff's  state- 
ment, that  "about  6  months  after  Christmas 
of  1876,  she  became  engaged  to  the  defend- 
ant. "  This  was  objected  to  because  the  wit- 
ness should  have  stated  facts,  and  not  con- 
clusions as  to  conversations,  but  the  conver- 
sations. If  appellant's  position  be  correct, 
that  this  was  a  statement  of  a  conclusion, 
and  not  a  fact,  which  we  are  not  prepared  to 
admit,  still  it  does  not  appear  to  us  to  be  a 
material  error  in  the  case;  and  it  is  especially 
unimportant,  we  think,  in  view  of  the  evi- 
dence, independently  of  this  statement,  rel- 
ative to  the  actual  promise  of  marriage  by 
defendant.  The  testimony  shows,  beyond 
question,  that  the  promise  was  repeatedly 
made  by  the  defendant  subsequent  to  the  time 
the  witness  says  they  became  engaged.  The 
last  time  the  promise  was  made  was  in  the 
fall  of  1885,  and  the  suit  was  brought  in 
January,  1886. 

The  remaining  assignments,  except  the 


last,  relate  to  the  court's  charge.  The  fonrtb 
assignment  is  that  the  court  erred  in  charg- 
ing the  Jury  that  if  they  believed  that,  "with- 
in one  year  prior  to  the  commencement  of 
the  suit,  the  plaintiff  was  induced,  by  reason 
of  such  agreement,  to  submit  to  sexual  inter- 
course with  defendant,  and  that  he  begat  her 
with  child,  you  may  consider  that  fact  in  es- 
timating the  damages."  It  is  not  necessary 
to  say  more  with  respect  to  this  assignment 
than  that  it  has  been  already  disposed  of  by 
what  has  l)een  said  with  reference  to  the  al- 
legationsof  seduction  being  admissible  by  way 
of  aggravation  in  cases  of  this  character. 
The  charge  Is,  in  substance,  that  that  fact.  If 
proved,  may  be  considered.  As  we  have 
seen,  tliis  is  in  accord  with  the  authorities  on 
this  subject. 

The  fifth  and  sixth  assignments  may  be 
considered  together.  They  complain  of  the 
following  charge:  "Unless  you  believe  from 
the  evidence  that  there  was  a  mutual  agree- 
ment between  the  plaintiff  and  defendant  to 
many  each  other,  and  that  such  agreement 
existed  between  them  on  or  after  the  2d  day 
of  January,  1885,  you  shall  find  for  the  de- 
fendant." The  objection  is  that  the  court 
should  have  limited  the  jury  to  the  consider- 
ation of  an  agreement  and  promise  made  to 
be  performed  within  one  year.  If  the  jury 
believed  the  testimony  of  the  plaintiff,  they 
were  fully  authorized  to  find  that  the  prom- 
ise was  made  in  November,  1885,  and  was  to 
be  performed  by  Christmas  of  that  year.  The 
petition  was  Bled  January,  1886.  If  the  ev- 
idence raised  any  doubt  as  to  whether  the 
promise  was  to  be  performed  within  one 
year,  the  defendant  should  have  requested  a 
charge  calling  the  jury's  attention  to  that  is- 
sue. 

The  remaining  assignment  is  that  the  ver- 
dict is  excessive.  It  is  for  $7,500.  No  rea- 
son is  assigned  by  appellant  in  support  of 
this  assignment.  It  is  said  that  damages  in 
this  character  of  cases  "rest  largely  in  the  dis- 
cretion of  the  jury;  and  this  discretion  is  sel- 
dom interfered  with,  and  should  be  in  no 
case  except  where  it  is  manifest  that  the  jury 
were  influenced  by  prejudice,  passion,  or  cor- 
ruption." Field,  Dam.  §  534.  "The  loss 
from  the  disappointment  of  expectation,  in- 
cluding the  money  value  of  a  marriage  which 
would  have  given  a  permanent  home,  and  an 
advantageous  establishment,  to  the  plaintiff; 
wounds  and  injuries  to  the  affections;  and 
the  mortification  and  distress  of  mind  result- 
ing to  the  plaintiff  from  the  defendant's  fail- 
ure to  fulfill  his  promise,  are  nil  to  betaken  into 
consideration  in  computing  actual  damages." 
Field,  Dam.  §  72.  Eliminating  from  this 
case  the  element  of  seduction,  we  are  not  pre- 
pared to  say  that  the  elements  last  referred 
to  are  not  sufficient  to  support  the  verdict. 
There  is  nothing  in  the  record  which  would 
justify  us  in  the  conclusion  that  the  verdict 
was  anything  but  the  honest  and  candid  ex- 
pression of  the  jury,  based  upon  the  facts  be- 
fore them.  We  can  perceive  no  error  in  the 
record  which  in  our  opinion  would  authorize 
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B  reversal  of  the  judgment,  and  we  think  It 
ebould  be  affirmed. 

Statton,  C.  J.  Report  of  the  commis- 
sion of  appeals  examined,  their  opinion 
adopted,  and  the  judgment  is  affirmed. 


Hbcek  »t  ai.  V.  Martin. 

(Supreme  Court  of  Texas.    Deo.  10, 1889.) 

JcanoB  or  thi  Peace— Jui>OH>NT—CoLLi.TaBAL 
Attack. 
Where  a  Judgment  oi  a  justice's  oonrt  re- 
cites that  citation  was  "  retnmed  duly  executed  on 
Bowman  ft  Martin  and  Sam  Kline,  of  Freel>erR, 
Kline  &  Co.," and  that  "tlie  parties  appeared  in 
person  and  by  attorney, "  and  it  was  adjudged  that 
plaintiff  recover  of  "defendants,  J.  A.  Kartln  and 
R.  H.  Bowman,  lately  composing  the  firm  of  Bow- 
man &  Martin, "  it  appears  that  the  judgment  was 
against  eacli  defendant  indivlduallT,  and  in  a  col- 
lateral proceeding  to  recover  the  land  of  one  de- 
fendant, sold  on  execution  issued  thereunder,  it 
cannot  he  lmi>eached  by  evidence  that  such  de- 
fendant was  not  served  with  process,  and  did  not 
y'   appear. 

*y\  Commissioners'  decision.  Appeal  from 
\  nistrict  court,  Tarrant  county;  R.  E.  Beck- 
*'   HAM,  Judge. 

\V       Hunter,  Stetoart  <fi  Dunklin,  for  appel- 

Y  lants.    J.  A.  Holland,  for  appellee. 

noBBT,  F.  J.  Action  of  trespass  to  try 
title  in  the  usual  form,  brought  by  appellee, 
Martin,  against  Heck  &  Baker,  appellants,  to 
recover  a  lot  described  as  lot  No.  3,  in  block 
32,  in  Jenning's  south  addition  to  the  city  of 
Furt  Worth.  Defendants  answered  by  gen- 
eral demurrer,  general  denial,  and  plea  of 
y  not  guilty.  There  was  judgment  for  the 
^  plaintiff,  appellee,  from  which  defendants, 

V  appellants,  appeal.  It  was  agreed  that  both 
^  parties  claim  under  J.  Q.  Sandidge  as  a  com- 
mon source  of  title.  On  February  20,  1884, 
Sandidge  executed  a  deed  to  appellee  for  the 
land,  which  was  duly  acknowledged  and  re- 
cord<Hl.  The  appellants  claim  title  to  the 
lot  in  question  under  a  deed  from  the  sheriff 
of  Tarrant  county,  dated  the  5tli  day  of  Jan- 
uary, 1886.  On.  the  13th  day  of  November 
judgment  was  rendered  in  justice's  court  of 
(irecinct  No.  1,  Tarrant  county,  Tex.,  in  fa- 
vor of  .J.  6.  Ileily,  and  against  the  appellee 
J.  A.  Martin,  and  one  R.  M.  Bowman,  for 
the  sum  of  $103,  with  interest  at  12  percent, 
per  annum  and  cost,  including  10  per  cent, 
attorney's  fees.  On  the  25tb  day  of  Novem- 
ber, 1886,  an  execution  issued  on  said  judg- 
ment against  said  J.  A.  Martin  and  R.  M. 
Bowman,  and  was  on  the  28th  day  of  said 
month  levied  on  the  lot  in  question  as  tlie 
property  of  said  Martin;  and  on  the  5th  day 
of  January,  1886,  fallowing,  said  lot  was  sold 
by  the  sheriff  of  Tarrant  county,  and  bought 
by  the  appellants.  Heck  &  Baker,  who  paid 
therefor  the  sura  of  S400.  The  lot  was  the 
individual  property  of  Martin,  and  had  nev- 
er been  the  partnership  property  of  Bowman 
&  Martin.  The  judgment  of  the  justice's 
conrt,  under  which  appellants.  Heck  &  Ba- 
ker, claim,  is  in  due  form,  and  regular  upon 


its  face.  It  recites  that  citation  was  Issued 
on  the  26fcb  day  of  September,  1885,  returna- 
ble to  the  October  term  of  said  court,  and  that 
it  was  returned  duly  executed  on  Bowman  St 
Martin,  and  Sam  Kline,  of  Freeberg,  Kline 
&  Co.  The  judgment  was  rendered  on  the 
13th  day  of  November,  1885,  and  further  re- 
cites: "This  cause  this  day  coming  on  to  be 
heard,  the  parties  appeared  in  person  and  by 
attorney,  and  announced  ready  for  trial." 
After  the  formal  part,  the  judgment  further 
reads:  "It  is  therefore  considered  and  ad- 
judged by  the  court  that  the  plaintiff,  John 
Q.  Reily,  do  have  and  recover  of  the  defend- 
ants J.  A.  Martin  and  R.  M.  Bowman,  late- 
ly composing  the  firm  of  Bowman  &  Martin, 
the  sum  of  one  hundred  and  three  dollars, 
(9103,)  being  principal  and  interest  of  the 
note  sued  on,  together  with  12  per  cent,  in* 
terest  from  date  hereof,  and  all  cost  in  this 
behalf  expended,  as  well  as  the  sum  of  $10 
attorney's  fee  stipulated  in  said  note."  It 
was  agreed  that  an  execution,  issued  on  the 
judgment  the  25tb  day  of  November,  1885, 
and  that  the  same  was  in  all  things  regular, 
and  was  against  J.  A.  Martin  and  R.  M.  Bow- 
man ;  that  it  was  on  the  28th  day  of  Novem- 
ber, 1885,  levied  on  the  lot  in  controversy, 
and  on  the  first  Tuesday  in  January,  1886, 
the  said  lot  was  sold  under  said  execution, 
and  was  bought  by  Heck  &  Baker,  appellants 
herein,  who  paid  the  purchase  money  there- 
for, and  took  the  sheriff's  deed  to  the  same. 
Appellee,  Martin,  testified,  over  appellants' 
objections,  that  he  was  not  served  with  cita- 
tion in  said  case  in  the  justice's  court,  and 
that  he  did  not  appear  in  said  cause  upon 
the  trial  thereof,  either  in  person  or  by  attor- 
ney, and  that  he  did  not  authorize  any  one 
to  appear  for  him,  and  that  he  did  not  know 
that  said  judgment  was  rendered  against  him 
until  after  said  lot  was  sold.  L.  N.  Cooper 
was  permitted,  over  objections  of  appellants, 
to  testify  that  he  Wiis  attorney  for  J.  G. 
Reily  in  the  case  of  Reily  v.  Bowman  & 
Martin,  in  the  justice's  court,  and  that  it  had 
been  a  long  time  ago,  and  he  did  not  remem- 
ber distinctly  whether  J.  A.  Martin  was 
served  with  citation  or  not,  but  that  it  was 
his  impression  that  be  was  not;  that  Martin 
was  not  represented  in  said  cause  by  any  at- 
torney; to  all  of  which  evidence  of  the  said 
Martin  and  Cooper  appellants  duly  excepted. 
The  original  papers  in  the  suit  of  J.  G.  lieily 
V.  Bowman  &  Martin  et  al.  were  lost.  First 
assignment:  The  court  erred  in  admitting 
the  evidence  of  Martin  and  Cooper  to  the  ef- 
fect that  Martin  hud  not  been  served  with  ci- 
tation in  the  case  of  .T.  G.  Reily  v.  Bowman 
&  Martin  et  al.,  and  did  not  in  fact  appear  in 
said  case  at  the  trial  in  the  justice's  court, 
nor  authorize  or  employ  counsel  to  appear  for 
him  In  said  case,  as  is  recited  in  the  judg- 
ment in  said  case,  because  the  evidence  con- 
tradicts the  judgment  in  said  case,  and  is 
wholly  inadmissible  on  the  trial  of  a  collater- 
al actiou,  as  in  this  case,  and  shown  by  bill> 
of  exception  herein  Qled.  Second  assign'^ 
ment  of  error:    The  finding  and  j  udgment  of 
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the  court  is  In  no  wise  supported  by  the  evi- 
dence, but  is  wholly  contrary  to  the  evidence, 
in  this:  The  judgment  of  the  justice  of  the 
peace  is  regular  on  its  face,  and  recites  that 
ttie  parties  to  the  suit  appeared  in  person  and 
by  attorneys,  and  is  rendered  against  J.  A. 
Alartin  and  R.  M.  Bowman,  lately  composing 
the  flrm  of  Bowman  &  Martin,  and  is  not  ex- 
clusively a  judgment  against  the  firm,  if  it 
Is  at  all.  The  agreement  of  counsel  supplied 
the  execution,  which  was  lost.  ThesberifC's 
deed  is  regular,  and  In  all  respects  good  and 
perfect,  and  Heck  &  Baker  were  outside  tbjnl 
parties,  who  bought,  relying  on  the  face  of 
the  record  in  that  justice's  court  case,  and 
tlie  evidence  in  all  respects  established  the  ti- 
tle in  Heck  &  Baker,  and  showed  that  it  had 
been  divested  out  of  the  plaintiff,  and  the  en- 
tire evidence  of  plaintiff  impeaches  the  jus- 
tice's record,  was  wholly  incompetent,  and 
inadmissible,  so  that  there  is  no  evidence  to 
support  the  judgment  in  this  case. 

The  appellee  contends  that  lie  was  not  at- 
tempting to  attack  the  judgment  of  the  jus- 
tice's court,  collatprally  or  otherwise,  but 
claims  that  the  judgment  was  not  against 
him  as  an  individual,  but  only  as  a  member 
of  the  flrm  of  Bowman  &  Ikiartin;  that  the 
execution,  by  virtue  of  which  tlie  lot  was 
sold,  was  issued  against  J.  A.  Martin  and  R. 
M.  Bowman,  lately  composing  the  firm  of 
Bowman  &  Martin,  and  not  against  appellee 
SIS  an  individual,  but  only  as  a  member  of  the 
flrm.  The  rule  is  well  recognized  in  this 
state  that  justices'  courts,  being  created  by 
the  constitution,  are,  within  their  defined 
limits,  tribunals  of  general  jurisdiction,  and, 
as  such,  all  reasonable  presumptions  should 
be  indulged  in  support  of  the  validity  of  their 
judgments.  Holmes  v.  Buckner,  67  Tex. 
107,  2  S.  W.  Rep.  452;  Williams  v.  Ball,  52 
Tex.  603.  If  the  recitals  in  the  record  show 
affirmatively  that  the  court  was  without  juris- 
diction as  to  the  person  or  the  subject  mat- 
ter, no  such  presumption  would  obtain, 
because  it  would  contradict  the  judgment 
itself,  and  destroy  the  rule  inhibiting  its  im- 
peachment in  a  collateral  proceeding.  In 
determining  whether  such  judgment  affirma- 
tively shows  that  there  has  been  the  service 
of  citation  authorizing  it,  the  entire  decree 
must  be  looked  to  and  considered,  and  if  that 
portion  of  it  relating  to  ttie  question  discloses 
that  there  was  no  service,  or  service  so  defect- 
ive that  a  judgment  by  default  thereon  would 
be  void  and  not  voidable,  and  the  remainder 
of  the  record  is  silent,  and  there  appears  no 
finding  of  the  court  from  which  it  may  be 
inferred  that  there  was  other  service  or  an 
appearance,  then  the  absence  of  jurisdiction 
would  affirmatively  appear.  "If,  however, 
otiier  parts  of  the  record,  and  particularly 
the  judgment,  which  is  the  final  act  of  the 
court,  entered  upon  full  examination  and 
consideration  of  all  the  necessary  facts, 
should,  as  in  the  case  now  before  us,  recite 
the  due  service  of  process,  or  other  facts 
which  would  give  the  court  jurisdiction  of 
the  person,  then  this  would  be  a  case  in 


which  it  would  affirmatively  appear  that  the 
juriiidiction  had  in  fact  attached,  and  the  gen- 
eral rule  would  apply  that  in  a  collateral  pro- 
ceeding this  recital  in  the  record  imports 
absolute  verity,"  and  cannot  be  contradicted. 
Treadway  v.  Eastburo,  57  Tex.  209;  Preem. 
Judgm.  §  13U.  Applying  these  principles  to 
the  judgment  in  the  case  before  us,  there  can 
be  no  doubt,  we  think,  from  its  recitals,  that 
it  was  against  J  A.  Martin  and  R.  M.  Bow- 
man individually.  That  the  service  was  on 
both  Bowman  &  Martin  is  shown  by  the 
language  that  "the  parties  appeared  in  per- 
son and  by  attorney,"  together  with  the  fur- 
ther recital  that  the  citation  was  "returned 
duly  executed  on  Bowman  &  Martin,  and 
Sam  Kline,  of  Freeberg.  Kline  &  Co."  If  it 
had  been  served  on  Bowman  only,  it  is  rea- 
sonable to  suppose  that  the  return  would 
have  shown  service  on  "Bowman,  of  the 
flrm  of  Bowman  &  Martin, "  as  in  the  case 
of  "Sam  Kline,  of  the  flrm  of  Freeberg, 
Kline  &  Ck)."  Again,  the  recital  of  the  re- 
covery of  the  judgment,  the  final  act  of  the 
court,  was  against  "the  defendant  .J.  A. 
Martin  and  K.  M.  Bowman,  lately  composing 
the  firm  of  Bowman  &  Martin."  This,  it  is 
to  be  presumed,  under  the  operation  of  the 
rule  already  stated,  "was  entered  upon  full 
consideration  of  all  the  facts  before  the  court" 
necessary  to  authorize  such  act,  and  with  the 
knowledge  that  the  recovery  was  authorized 
by  the  service  of  process.  The  appellants 
were  purchasers  of  the  lot  involved  in  this 
suit  for  a  valuable  consideration.  They  were 
strangers  to  the  oiiginal  judgment  against 
appellee.  They  were  required  to  look  only 
to  the  judgment  and  execution.  There  was 
notliing  upon  the  face  of  either  showing  the 
want  of  jurisdiction  over  the  person  of  ap- 
pellee. Four  hundred  dollars  were  paid  by 
the  appellants  for  the  land,  and  there  is  no 
tender  of  any  portion  of  the  same  by  appellee. 
We  do  not  think  that  it  was  competent,  in 
this  collateral  proceeding,  for  the  appellee  to 
impeach  or  contradict  the  recitals  in  the 
judgment  referred  to.  The  court  erred,  we 
think,  in  permitting  this  to  be  done,  by  the 
admission  of  the  evidence  to  which  the  appel- 
lants objected.  There  was  error,  also,  in  not 
rendering  judgment  for  the  appellants.  The 
judgment  should  be  reversed,  and  here  ren- 
dered for  appellants. 

Stayton,  C.  J.  Report  of  the  commission 
of  appeal  examined,  their  opinion  adopted, 
and  the  judgment  is  reversed,  and  here  ren- 
dered for  appellants. 


Capps  et  al.  v.  Terrt  et  dl. 
{Supreme  Court  of  Texas.    Deo.  10, 1889.) 

IiAND  CBBTinai.TE8— TSAltSnCBS— ByiDBNOC. 

1.  From  the  record  of  a  transfer  of  a  land  cei>- 
tiflcate  it  appeared  that,  though  it  purported  to  be 
made  and  was  acknowledged  by  M.  E.  T.,  the  own- 
er of  the  oertifloate  transferred,  It  was  signed  by 
E.  M.  T  An  agent  of  the  transferees  testified  that 
when  be  oorreccea  the  field-notes  of  the  survey  for 
them  he  lound  the  original  certificate,  and  the 
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transfer  from  M.  E.  T.  to  hU  clients,  on  flle  In  the 
general  land-office :  that  he  withdrew  them  to  have 
3i*m  recorded  in  the  county,  and  they  were  after- 
wards destroyed  by  the  burning  of  the  court-house. 
Held,  that  il  was  proper  to  submit  to  the  jury  the 

?uestiou  whether  II.  £.  T.  ever  executed  a  trans- 
er  of  the  certificate. 

2.  An  unconditional  certificate  Issued  by  a  oonn- 
ty  board  of  land  commissioners  to  the  assignee  of 
1  conditional  certificate,  and  the  report  of  the  board 
to  the  land  department,  are  admissible  in  eridence 
In  an  action  between  the  heirs  of  the  assignor  and 
the  frrantees  of  the  assignee,  without  proof  of  the 
(acts  necessary  to  give  the  board  jurisdiction  to 
issue  the  certificate. 

3.  The  evidence  of  this  certificate,  and  report 
as  to  the  person  to  whom  the  certificato  was  issued, 
cannol  be  overcome  by  the  entry  in  the  register 
required  to  be  kept  by  the  commissioner  of  cliUms 
of  all  certificates  presented  to  him  by  the  commis- 
sioner of  the  general  land-ofBce,  which  entry  showed 
its  issue  to  the  assignor. 

i.  Where  both  defendants  claim  under  the  same 
chain  of  title,  nearly  to  themselves,  a  certified  copy 
of  an  instrument  in  that  chain  is  admissible  in  fa- 
Tor  of  both,  though  the  notice  of  its  filing  required 
by  statute,  and  which  was  in  the  name  of  the  de- 
fendants, was  signed  by  the  attorney  of  one  of  the 
defendants  only. 

5.  Hart.  Dig.  Tex.  art.  8144.  aathorizing  tb* 
coomlssloner  of  the  general  land-office  to  issue  a 
patent  to  an  assignee,  to  whom  the  unconditional 
certificates  had  been  issued,  without  sn  exhibition 
of  the  transfer,  the  issue  of  tbe  patent  to  the  as- 
signor does  not  deprive  the  assignee  of  the  land, 
bat  innres  to  his  benefit. 

Commissioners'  decision.  Appeal  from  dis- 
trict court.  Tarrant  county;  R.  £.  Peckram, 
Jadge. 

Action  by  William  Capps  and  othprs  against 
P.  V.  Terry  and  others,  for  trespass  to  try 
title.  Plaintiffs  appeal  from  a  judgment  for 
defendants. 

James  S.  Davtn,  for  appellants.  J.  O. 
Scott  and  N".  A .  tStedman,  for  appellees. 

CoLLABD,  J.  FlaintifiTs  below,  appellants 
lo  this  court,  claim  to  own  the  land  in  con- 
troversy, the  AVilliani  M.  Robinson  640-acre 
•urvey,  in  Tarrant  county,  through  the  siir- 
Tiving  wife  and  children  of  AVilliam  M. 
Bobinson.  The  defendants  claim  the  land 
through  one  M.  £.  Trimble  as  assignee  of 
Robinson.  Original  certificate,  second  class, 
Xo. 21,  acoiiditional  ccitlQcate,  was  issued  to 
Will'am  M.  Robinson  on  the  7th  day  of  June, 
18';8,  under  immigration  laws  of  the  republic, 
of  li^J7.  The  board  of  land  commissioners  of 
Fayette  county,  by  virtue  of  conditional  cer- 
tlflcate  Xo.  21,  on  the  20th  day  of  February, 
185U,  issued  the  ancondilional  certificate  No. 
241  to  M.  £.  Trimble,  assignee  of  William 
M. Robinson,  reciting  as  follouis:  "Ithaving 
been  proved  to  the  satisfaction  of  the  board 
tiiat  said  Robinson  has  complied  with  all  tbe 
requisitions  of  tbe  law  granting  land  to  im- 
migrants." Tbe  certificate  is  indorsed:  "Reg- 
istered and  approved  Oct.  the  7th,  1857. 
Jas.  0.  Ilunuswoktb,  Com.  of  Claims." 
Parties  claiming  under  Trimble,  and  through 
whom  defendants  deraign  title,  had  the  cer- 
tificate located;  but  when  the  patent  issued, 
9th  of  March,  1859,  by  virtue  of  certificate 
Xo.241,  the  grant  was  made  to  William  M. 
Bobinson.  On  the  trial,  over  plaintiffs'  ob- 
jections, defendants  read  in  evidence  a  land- 


offlce  copy  of  the  report  of  the  board  of  land 
commissioners  of  Fayette  county  made  to  the 
department,  showing  the  issuance  of  tbe  un- 
conditional certificate  to  Trimble  as  assignee, 
and  the  certificate  itself  issued  to  such  as- 
signee by  virtue  of  conditional  certificate  No. 
21. 

By  assignments  of  error,  appellants  com- 
plain of  the  ruling  of  the  court  in  admitting 
the  report  and  the  certificate,  "for  the  pur- 
pose of  provinga  right  in  Trimble,"  to  either 
of  the  certificates,  when  defendants  had  not 
shown,  or  offered  to  show,  "by  competent 
testimony,  tliat  the  board  of  land  commis- 
sioners of  Fayette  county  had  obtained  the 
Jurisdiction  and  authority  to  issue  the  certif- 
icate to  Tdmble  as  assignee  by  prerequisite 
jurisdictional  facts,  viz.:  The  personal  ap- 
pearance of  said  M.  E.  Trimble  before  said 
board,  and  taking  the  oath  required  of  him  by 
law,  and  producing  before  the  board  the  orig- 
inal conditional  certiflciite  No.  21,  upon  wliich 
the  unconditional  certificate  was  based,  and 
proving  its  transfer  to  him,  and  further 
proving,  by  two  respectable  witnesses,  that 
the  facts  deposed  to  by  him  were  true."  The 
act  In  force  at  the  time  the  unconditional  cer- 
tificate was  issued,  required  the  applicant  to 
produce  to  the  board  the  conditional  certifi- 
cate, and  that  he  should  malce  all  other  proof 
required  bylaw.  Act  March  1,  1848,  5  1: 
Hart.  Dig.  art.  2196.  Such  other  proof  aa 
was  required  by  law  is  prescribed  in  the  act 
of  1841,  that  the  applicant  should  make  oath 
of  actual  residence  in  the  republic  for  three 
years  prior  to  the  application,  and  should  fur- 
ther  prove  that  tbe  facts  deposed  to  were 
true,  by  two  respectable  witnesses,  who  were 
required  to  be  personally  pn^sent  before  the 
board.  Id.  arts.  2049-2051.  See  act  1839. 
Hart.  Dig.  art.  1924;  Pasch.  Dig.  art.  4167;  al- 
so, act  of  1837,  Hart.  Dig.  art.  1865.  Tbe  con- 
ditional certificate  was  granted  June  7, 1888, 
under  the  act  of  1837,  and  was  consequently 
not  affected  by  the  act  of  1839,  which  pro- 
hibited its  alienation  before  issuance  of  un- 
conditional certificate.  Graham  v.  Henry, 
17  Tex.  164.  Heirs  of  Newman  v.  Dallas, 
26  Tex.  643;  Merri weather  v.  Eennard,  41 
Tex.  281.  But  the  assignments  of  error 
claim  that  it  was  indispensable  that  defend- 
ants, in  this  action,  should  have  shown  that 
the  law  of  1848  and  1841  was  in  all  respects 
complied  witli  by  Trimble  before  the  board 
of  land  commissioners  had  the  authority  to 
Issue  the  unconditional  certificate.  This  is 
incorrect.  It  would  be  presumed  from 
their  act  in  Issuing  the  certificate  that  the 
law  had  been  complied  with.  If  the  i  ro- 
ceeding  were  direct,  or  on  appeal  from 
the  decision  of  the  board,  it  would  be  nec- 
essary, to  establish  tbe  claimant's  right, 
that  the  statute  had  been  fully  complied 
with.  Board  v.  Reily,  Dallam.  Dig.  381; 
Board  v.  Walling,  Id.  524;  Johns  v.  Repub- 
lic, Id.  621;  State  v.  Casino va,  1  Tex.  401; 
Grooms  v.  Stjite,  Id.  572;  State  v.  Mancliaca, 
Id.  586;  Republic  v.  Skidmore,  2  Tex.  261; 
Norton  T.  Commissioner,  Id.  357;  Commto-;^ 
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sioners  v.  Biley,  8  Tex.  237.  In  a  collateral 
proceeding  like  the  one  before  us,  the  act 
uf  the  boHrd,  having  authority,  as  a  tribu- 
nal, under  the  statute,  to  grant  such  cer- 
tiQcates,  if  not  conclusive,  would  at  least 
be  presumed  to  be  upon  proof  of  all  necessary 
facts,  and  upon  compliance  with  the  statute. 
Walters  v.  Jewett.  28  Tex.  192.  200;  Merri- 
weather  v.  Kennard,  41  Tex.  281 ;  Pitts  v. 
Booth,  15  Tex.  453.  It  would  in  this  action 
be  presumed  that  it  was  sufficiently  proved 
to  the  board  that  Bobinson  was  entitled,  by 
residence  in  the  republic  sind  state,  to  the 
unconditional  certificate,  as  recited  in  the  cer- 
tificate issued,  and  that  Trimble  produced  to 
the  board  the  conditional  certificate  No.  21, 
with  a  transfer  to  him  by  Robinson.  In  the 
case  of  Merri weather  v.  Kennard,  the  uncon- 
ditional certificate  contained  the  recital  "that 
the  conditional  certificate  had  previously  is- 
sued to  Merriweather,  and  that  Fordtran 
bad  presented  it  together  with  a  transfer  from 
Merriweather;"  and  the  court  said  that,  "the 
county  commissioners  having  jurisdiction 
over  the  subject,  the  presumption,  in  tlie  ab- 
sence of  proof  to  the  contrary,  is  that  it  was 
properly  exercised,  and  that  the  recital  in  the 
certificate  that  Fordtran  presented  the  trans- 
fer from  Merriweather  is  correct." 

The  case  from  which  the  above  extract  is 
taken  is  very  much  like  the  one  at  bar.  In 
that  case,  as  in  this,  the  conditional  certifi- 
cate issued  under  the  act  of  1837,  to-wit,  on 
August  2,  1838,  under  the  same  section  of 
tiie  law.  the  unconditional  certificate  was  is- 
sued to  Fordtran  as  assignee  of  Merriweath- 
er, and  the  patent  issued  to  Merriweather, 
then  deceased,  instead  of  his  assignee.  The 
court  say:  "The  patent  was  issued  in  1848, 
long  after  the  death  of  Merriweather;  and, 
though  it  issued  to  him,  it  inured  to  the  ben- 
efit of  Fordtran  as  his  assignee."  So  in  this 
case  the  patent  whs  issued  to  William  M. 
Bobinson,  but  it  inured  to  the  benefit  of 
Trimble,  his  assignee.  The  patent  should 
have  issued  to  Trimble  as  assignee.  Tlie 
statute  (Hart.  Dig.  art.  2144)  authorized  the 
commissioner  of  the  general  land-offlce  to  is- 
sue patents  to  the  assignee,  when  the  certifi- 
cates issued  to  an  assignee,  without  an  exhi- 
bition to  the  commissioner  of  transfer  or 
transfers.  The  commissioner  should  have 
complied  with  this  law ;  but  his  failure  to  do 
80  will  not  deprive  the  vendees  of  Trimble  of 
the  land. 

Plaintiffs  read  in  evidence  a  land-offlce 
copy  from  the  record  of  head-rights,  regis- 
tered by  the  commissioner  of  claims,  and  re- 
port of  the  commissioner  of  clai  ms  to  the  gen- 
eral land-office,  containing  the  following: 
"No.  241.  Date:  20th  Feb.,  1850.  By  whom 
issued:  B.  L'd  Com.,  Fayette  county.  To 
whom  issued:  Robinson,  Wm.  M.  Quantity 
in  acres:  640.  Unconditional.  Class  2.  Pre- 
sented by  J.  A.  &  R.  Green.  Alleged  own- 
er: Catlett,  Toombs  &  Crawford.  Remarks: 
Approved  Oct.  7,  1857."  The  office  of  com- 
missioner of  claims  whs  created,  by  an  act  of 
the  legislature,  August  1, 1856.    He  was  re- 


quired, among  other  things,  to  keep  a  regis- 
ter of  land  certificates  presented  to  him  by 
the  commissioner  of  the  general  land-offlce, 
just  such  a  register  as  the  one  above.  Pascb. 
Dig.  1112,  and  following.  It  is  evident  that 
this  entry  in  the  register  of  William  M.  Rob- 
inson as  the  person  to  whom  the  uncondition- 
al certificate  No.  241  was  issued  was  an  er- 
ror or  mistake.  Such  a  register  cannot  over- 
ride the  established  fact  that  the  certificate 
was  issued  to  Trimble,  assignee  of  William 
M.  Bobinson,  as  shown  by  the  report  of  the 
board  of  land  oommisBioners,  and  the  certifi- 
cate itself. 

Defendants  read  in  evidence,  over  plain- 
tiff's objection,  a  certified  copy  from  the  rec- 
ord of  deeds  of  Tarrant  county,  a  transfer  of 
certificate  241  to  H.  O.  Catlett,  B.  Toombo, 
and  G.  W.  Crawford,  of  date  June  27,  1850, 
recorded  in  Tarrant  county  in  1871.  It  be- 
gins as  follows,  as  appears  from  the  rpcord: 
"M.  £.  Trimble  to  (transfer)  Catlett,  Toombs 
&  Crawford.  State  of  Texas,  County  of  Bex- 
ar. Enow  all  men  by  these  presents,  that 
I,  M.  £.  Trimble,  assignee  of  Wm.  M.  Bobin- 
son." Then  follows  the  transfer  to  H.  G. 
Catlett,  B.  Toombs,  and  G.  W.  Crawford, 
with  a  general  warranty.  It  is  signed:  "£. 
M.  Tbihblb."  It  is  acknowledged,  in  due 
form,  from  M.  E.  Trimble,  before  James  L. 
Trueheart,  clerk  of  the  county  court  of  Bex- 
ar county,  the  next  day  after  its  date,  to-Mrit, 
the  28th  day'of  June,  1850.  It  is  witnessed 
by  George  M.  Martin.  Plaintiffs  assign  the 
admission  of  the  instrument  aa  error,  having 
objected  to  it  as  evidence  because  irrelevant, 
immaterial,  and  incompetent;  it  being  from 
a  different  person  to  the  one  named  in  cer- 
tificate No.  241 ;  different  from  the  one  nnmed 
in  Twombly's  answer;  because  there  was  no 
proof  of  the  execution  of  tlie  original  instra- 
ment,  of  which  the  one  offered  in  evidence 
purported  to  be  a  copy,  the  same  appearing 
to  have  been  improperly  admitted  to  record; 
not  acknowledged  by  the  person  who  signed 
it;  and  because  it  was  inadmissible  in  favor 
of  F  V.  Terry,  because  not  filed  by  him,  in 
the  papers  of  the  cause,  three  days  before  the 
trial,  and  notice  of  such  filing  given  in  writ- 
ing to  plaintiff;  and  because  no  evidence  had 
been  introduced  to  prove  the  identity  of  E. 
M.  Trimble  with  M.  E.  Trimble.  PlaintifTa 
attorney  was  served  with  notice  of  filing  the 
certified  copy  more  than  three  days  before  the 
trial.  The  notice  was  in  the  name  of  de- 
fendants, but. was  signed  only  by  "Attorney 
for  Defendant,"  who,  the  record  shows,  waa 
attorney  for  defendant  Twombly.  Defend- 
ants offered  the  same  chain  of  transfers  all 
along  down, — which  was  very  lengthy, — 
nearly  to  themselves.  Under  these  circum- 
stances, we  think  tlie  statute  as  to  notice  of 
filing  three  days  before  the  trial  was  com- 
plied with  in  itis  spirit,  if  not  in  its  letter,  as 
to  both  defendants. 

The  main  question  is  that  the  instrument 
was  not  signed  by  M.  E.  Trimble.  J.  P. 
Smith,  who  was  a  deputy  district  surveyor, 
and  who  made  a  correctedL  survey  of  the  649 
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acres  In  1858,  aajn  he  was  attorney  for 
Toombs ;  that  he  does  not  remember  whether 
the  certificate  was  in  the  name  of  M.  £.  or 
M.  Li.  Trimble.  Says  the  certificate  and 
transfer  were  on  file  in  the  general  land-of- 
fice when  he  corrected  the  field-notes  of  the 
BBrrey.  and  remained  there  until  the  trans- 
fer was  by  him  withdrawn,  in  1871,  and  that 
he  had  it  recorded  in  Tarrant  county  for 
Catlett,  Toombs,  and  Crawford.  He  says 
be  was  for  a  long  time  attorney  in  Tarrnnt 
county  for  Toombs,  and  "I  know  there  was 
a  conveyance  from  M.  £.  Trimble  to  Catlett, 
Toomba,  and  Crawford.  ♦  ♦  ♦  All  I 
know  about  the  unconditional  certificate  No. 
241,  and  its  transfer,  is  from  the  written 
transfer  which  I  found  on  file  in  the  land- 
offlee,  from  M.  £.  Trimble  to  B.  Toombs,  O. 
W.  Crawford,  and  H.  G.  Catlett.  I  never 
heard  any  one  say  anything  about  it.  All  I 
know  is  from  the  transfer  itself. "  He  testi- 
fied that  the  transfer,  and  several  other  orig- 
inal conveyances,  were  on  file  in  a  suit  in 
Fort  Worth  when  tlie  court-bouse  was  de- 
Blroyed  by  fire,  in  March,  1876,  and  were 
'  then  burned.  He  corrected  the  survey  in 
1858,  upon  application  of  Robert  Toombe,  G. 
W.  Crawford,  and  M.  T.  Johnson,  executor 
of  the  will  of  H.  G.  Catlett.  He  held  a  pow- 
er of  attorney  from  H.  B.  Catlett,  son  of  H. 
G.  Catlett,  and  represented  him,  aud  had  the 
original  papers  referred  to  in  his  possession, 
and  knows  they  were  destroyed  by  fire  in 
1876.  There  are  many  conveyances  by  the 
parties  and  their  representatives,  after  the 
patent  issued,  down  to  a  short  time  before 
this  suit  was  brought, — the  first  one  being 
by  G.  W.  Crawford  to  William  P.  Crawford 
and  Samuel  W.  Mays,  on  June  the  7th,  1869, 
the  next  by  H.  B.  Catlett,  sole  heir  of  H.  O. 
Catlett,  deceased,  to  the  estate's  interest,  to 
Robert  Toombs,  W.  F.  Crawford,  and  Sam- 
uel W.  Mays,  on  March  5, 1870, — which  deeds 
were  duly  recorded  in  a  few  months  after 
their  execution.  These  deeds  put  the  title  to 
an  undivided  half  of  the  liind  in  Toombs,  and 
the  other  half  in  W.  P.  Crawford  and  Samuel 
W.  Mays.  The  next  deed  was  by  William 
P.  Crawford,  of  his  one-fourth  interest,  to 
Samuel  W.  Mays,  James  T.  and  Samuel  E. 
Botbwell,  April  2,  1875,  recorded  December 
14,  1877,  and  so  on,  foUowing-with  eight  ad- 
ditional deeds  of  trust  and  conveyances,  some 
of  which  left  the  title  to  all  the  land  in 
Toombe,  from  v  liom.  under  mesne  convey- 
ances, defendant  Twombly  deraigns  title; 
Toombe  conveying  directly  to  defendant 
Frank  Y.  Terry  by  deed  of  date  October  29, 
1883.  The  latest  deed  was  by  Kennedy  and 
wife  to  B.  T.  Twombly.  father  of  defendant 
Frank  L.  Twombly,  and  bears  date  March 
1,  1884.  The  widow  and  two  daughters  of 
Robinson  paid  no  attention  to  the  hind,  and 
made  no  claim  to  it,  so  far  as  the  record 
shows,  until  the  17th  day  of  April,  1884, 
when  they  appointed  John  T.  Duncan  their 
agent  and  attorney  to  act  for  them  in  recov- 
ering the  land;  to  represent  them  in  suits; 
and  to  sue,  and  do  all  tilings  in  the  premises 


he  may  deem  proper  to  secure  their  interests; 
and  to  sell  the  lands,  if  he  deemed  expedient; 
agreeing  to  give  him  one-half  of  the  land  he 
might  recover  for  them,  he  agreeing  to  pay 
all  expenses  in  the  matter,  and  tliey  to  be  at 
no  expense  whatever.  This  power  was  filed 
for  record  October  29,  1886,  and  recorded  in 
Tarrant  county  October  30,  1886.  On  Octo- 
ber 26, 1886,  Duncan,  by  virtue  of  the  pow- 
ers of  attorney,  conveyed  the  land  to  plaiU'- 
tifts  Capps  and  Canty  by  special  warranty 
deed,  for  0325,  which  deed  was  afilrmed  by 
the  special  warranty  deed  of  Mrs.  Uobinsoa 
and  her  two  daughters,  heirs  of  W.  M.  Rob- 
inson, on  the  5th  November,  1886.  The 
deeds  were  duly  and  promptly  recorded.  At 
the  time  of  the  trial,  Mrs.  Robinson,  who  had 
never  married  the  second  time,  was  72  years 
old:  one  of  the  daughters,  who  was  married 
to  J.  H.  Cord,  was  aged  45  years;  and  the 
other,  who  was  a  Widow  Ragsdale,  was  aged 
42  years.  Mrs.  Bobinson  testified  as  fol- 
lows: "There  was  no  person  to  look  after  the 
land.  I  myself  knew  nothing  about  it.  I 
had  no  money  to  spend,  and  did  not  care  to 
take  any  chances,  and  made  an  agreement 
that  I  would  be  at  no  expense.  I  reckon  it 
is  so  that  I  did  not  care  to  assume  any  risks 
for  my  chances  of  title.  I  did  not  know  if 
vfe  could  recover  the  land,  and  therefore  ac- 
cepted the  d325,  and  for  thai  reason  gave  a 
quitclaim  deed."  Mrs.  Cord  and  Mrs.  Rags- 
dale  testified  to  substantially  the  same  facts, 
adding  that  they  first  learned  about  having 
land  in  Tarrant  county  from  Mr.  Duncan, 
of  La  Grange,  in  1884  or  1885.  It  was  in 
proof  that  Robinson  died  in  1848,  away  from 
his  family,  in  Kentucky  or  in  Louisiana.  He 
was  married  in  Texas  in  1841,  and  his  family 
have  resided  in  the  state  ever  since. 

The  court  instructed  the  jury  substantially 
to  find  for  plaintiffs  under  their  claim  from 
the  heirs  of  Bobinson,  unless  they  should  find 
otherwise  under  other  following  instructions, 
and  then  they  were  told  that  if  they  found, 
among  other  things,  that  M.  £.  Trimble  exe- 
cuted the  transfer  to  Toombs,  Catlett,  and 
Crawford,  their  verdict  should  be  for  defend- 
ants; thus  making  a  recovery  by  defendants 
depend  upon  this  fact.  We  think  the  court 
was  correct  in  admitting  the  certified  copy  of 
the  transfer  together  with  other  evidence 
tenJing  to  explain  its  apparent  ambiguity.  A 
proper  subscription  of  an  instrument  is  not 
always  indispensable  to  its  validity  as  a  con- 
veyance. In  the  case  of  Ke  wton  v.  Kmerson, 
66  Tex.  148,  the  petition  alleged  that  the  gran- 
tor bad  a  conveyancer  to  draft  a  deed  of  gift 
to  his  wife;  that,  without  signing  it,  he  ap- 
peared before  the  proper  olhcer,  and  requested 
him  to  take  his  (the  grantor's)  acknowledg- 
ment, and  file  and  record  the  instrument,  all 
of  which  was  done;  and  it  was  alleged  that 
be  afterwards  said  he  had  no  property  of  his 
own.  It  was  held  that  these  facts  showed  an 
execution  of  the  deed.  The  opinion  in  the 
case  is  abundantly  supported  by  authority, 
and  no  doubt  could  exist  us  to  the  correctness 
of  the  rule.    See  Willis  v.  Lewis,  28  Texj  |@6: 
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Piilshear  t.  Bandon,  18  Tex.  277;  Rogers  ▼. 
Kennarti,  54  Tex.  45;  HoIHb  v.  Dashiell,  52 
Tex.  187;  Goddington  v.  Qoddard,  16  Gray, 
444;  Nye  v.  Lowry,  82  Ind.  320.  The  iloc- 
trine  is  clearly  established  that  an  acknowl- 
edgment will  take  the  place  of  an  absent  sig- 
nature, where  the  instrument  on  its  face  stiows 
that  it  is  the  act  of  the  person  so  aclcDowI- 
edging.  In  the  ease  before  us  the  owner's 
name  is  correctly  stated  in  the  body  of  the  in- 
strument, and  in  t>>e  aclinowledgraent,  but 
the  initials  of  the  name  are  transposed  in  the 
signature  subscribed,  as  appears  from  the 
copy.  The  authorities  alMve  cited  will  not 
explicitly  justify  the  holding  that  the  ac- 
knowledgment, agreeing  with  the  name  writ- 
ten in  the  body  of  the  instrument,  will  pre- 
vail over  the  one  subscribed,  but  they  go  far 
to  show  that  such  might  lie  the  case  where 
there  is  a  wholly  irrelevant  name  subscribed, 
which  might  be  equivalent  to  no  name  at  all 
under  some  circumstances.  At  least  It  is 
clear  that  the  law  attaches  grent  importance 
to  the  concurring  facts  of  the  maker's  name 
in  the  face  of  the  instrument  and  in  the  ac- 
knowledgment. The  name  "£.  M.  Trimblb" 
is  subscribed  to  the  copy  of  the  instrument 
before  us,  while  it  is  written  "M.E.  Trimble" 
in  face  of  the  deed,  and  in  the  acknowledg- 
ment. If  the  subscribed  name  cannot  be 
treated  as  surplusage,  or  as  no  name  at  all, 
there  being  no  such  a  man  as  E.  M.  Trimble, 
we  at  least  see  there  is  an  ambiguity  or  a  con- 
tradiction which  may  be  explained,  and  which 
should  be  left  to  a  jury  to  decide.  The  orig- 
inal instrument  having  been  destroyed  by 
Are,  we  mast  look  to  the  copy,  and  such  sur- 
rounding facts  as  were  able  to  be  proved. 
The  matter  being  submitted  to  a  jury,  they 
concluded  ttiat  the  facts  showed  that  M.  £. 
Trimble  signed  the  original  instrument,  upon 
the  presumption,  most  probably,  that  the 
clerk,  in  copying  the  original  into  the  record, 
committed  the  error  of  transposing  the  ini- 
tials of  the  grantor's  signatnre.  All  the  facts 
are  consistent  with  this  conclusion,  and  in- 
consistent with  the  one  that  some  person  oth- 
er than  M.  E.  Trimble  executed  the  instru- 
ment. He  was  the  owner  of  the  certiBcate. 
His  name  is  written  in  the  instrument  as  its 
maker.  He  acknowledged  It,  when  he  must 
have  stated  thnt  he  had  executed  it.  It  must 
have  been  delivered  to  the  vendees,  as  we  find 
it  on  file  in  the  land-olflce,  with  the  certificate, 
before  the  patent  issued  to  evidence  their  ti- 
tle; and  when  the  patent  issued  to  W.  M. 
Bobinson,  instead  of  to  them,  in  1859,  their 
agent,  in  1871,  soon  after  the  war.  withdrew 
the  transfer,  and  had  it  recorded  in  the  coun- 
ty where  the  land  lay  to  evidence  the  title  of 
claimants  under  it.  It  was  proved  by  the 
agent  of  these  vendees,  who  withdrew  the 
transfer  from  the  land-otHce  in  1871  to  have 
it  recorded,  that  he  knew  there  was  a  trans- 
fer from  M.  £.  Trimble  to  the  very  persons 
named  as  grantees  in  the  copy;  and  be  dis- 
tinctly states  in  his  testimony  that  such  trans- 
fer was  the  one  lie  withdrew  from  the  gen- 
eral land-uUioe.    There  are  potent  facts  sua-  ' 


taining  the  assumption  that  M.  E.  Trimble 
executed  the  original  transfer.  There  are 
other  facts  which  raise  a  presumption  that 
such  was  the  case,  in  aid  of  the  proof  made, 
if  it  should  be  needed.  Neither  Trimble,  nor 
any  one  in  his  name,  has  ever  olaimed  the 
land.  The  heirs  of  Robinson  bad  notclaimed 
it  until  a  short  time  before  this  suit  was 
brought,  and  when  they  did  they  seemed  to 
liave  but  little  confidence  in  it.  They  would 
risk  no  expense  in  the  prosecution  of  it,  and 
when  they  sold  it  to  plaintiffs  did  so  by  quit- 
claim deeds;  while,  on  the  other  hand,  we 
find  the  grantees  in  the  transfer  having  the 
field-notes  corrected  for  patent  in  1858,  one  of 
them  selling  in  1859,  and  from  that  time 
down  to  a  short  time  before  suit,  they  and 
their  vendees  having  been  asserting  owner- 
ship of  the  land  by  various  sttles  and  pur- 
chases; Toombs  at  one  time  owning  all  the 
land,  and  then  oonveying  again  portions  of 
it..  We  think  the  copy  of  the  transfer  was 
admissible  in  evidence  over  the  objections 
made,  and  that  it,  together  with  other  testi- 
mony offered,  warranted  the  submission  of 
the  question  by  the  court  as  to  whether  M.  E. 
Trimble  executed  the  original,  and  ttwt  there 
was  ample  evidence  to  sustain  the  verdict. 
Gullett  V.  O'Connor, 54  Tex.  408;  Lindsay  v. 
Jaffray.  55  Tex.  632,  633;  Cox  v.  Bray,  28 
Tex.  247. 

The  court  admitted  in  evidence,  over  plain- 
tiff's objections,  a  certified  copy  from  the  rec- 
ord of  deeds  of  Tarrant  county  of  a  deed 
from  H.  B.  Catlett,  as  sole  heir,  and  legatee 
of  H.  O.  Catlett,  of  H.6.  Catlett's  interest  in 
the  land  to  Robert  Toombs,  W.  F.  Crawford, 
and  Samuel  Vf.  Mays,  of  date  March  5,  1870. 
The  error  assigned  to  the  ruling  is  that  the 
abstract  of  title  filed  by  defendants  described 
the  deed  as  of  date  March  5,  1850,  and  that 
defendant  Terry  bad  not  filed  the  copy  three 
days  before  the  trial,  and  served  plaintiffs 
with  written  notice  of  the  fact.  The  filing 
and  notice  of  defendants'  deeds  and  copies 
were  made  more  than  three  days  before  the 
trial,  and  the  list  so  filed  included  the  copy 
above  named.  The  notice  was  in  the  naioe 
of  both  defendants,  though  it  was  signed  on- 
ly by  defendant  Twombly's  attorney  as  "At- 
torney for  Defendant."  We  have  already 
seen  that  this  was  a  Bu£Bcient  notice  to  plain- 
tiffs of  filing  for  the  benefit  of  defendant 
Terry.  There  is  no  abstract  of  title  in  the 
record,  unless  the  foregoing  notios  is  to  be  so 
styled.  In  that  notice  the  deed  is  described 
as  of  date  March  5,  1870,  and  not  1850.  If 
there  has  been  an  al)stractof  title  in  addition 
to  the  notice  of  filing,  the  notice  giving  the 
correct  date  of  the  deed  would  be  sufficient  to 
prevent  surprise  on  the  part  of  plaintiSs. 
in  which  case  no  injury  was  done,  and  the 
copy  would  be  competent  evidenoe.  The 
original  deed  was  destroyed  by  fire,  and  it  was 
proved  that  H.  B.  Catlett  was  the  sole  heir 
of  H.  G.  Catlett.  The  copy  was  properly  ad- 
mitted in  evidence. 

It  is  insisted  by  appellants  that  the  oourt 
erred  in  admitliug  iu  evidenoe  theLanswer 
)igitizedby  VjL)U*v1s 


Tex.) 


HOUSTON,  E.  A  W.  T.  RY.  CO.  t».  FERGUSON. 


57 


of  witness  J.  P.  Smith  to  tlie  following  in. 
terrogatory:  "For  whorp  did  you  make  m 
SDrvey  of  640  acres  of  land  in  the  name  of 
Wro.  M.  Robinson?  I  see  the  snrveyor's 
records  show  the  survey  appears  to  have  been 
made  for  'M.  L.'  Trimble,  as  assignee  of 
Wm.  M.  Robinson.  Please  state  whether  it 
was  for  M.  L.  Trimble  or  M.  E.  Trimble; 
and,  if  any  mistake  occurred,  please  state 
liow."  Plaintiffs  had  objected  to  the  inter- 
rogatory because  the  surveyor's  records  were 
not  shown  to  be  lost,  and  the  records  would 
be  tlie  best  evidence,  and  for  other  reasons 
stated  in  the  bill  of  exceptions.  This  assign- 
ment cannot  be  considered,  because  neither 
the  assignment  nor  the  bill  of  exceptions 
shows  w  hat  the  answer  of  the  witness  objected 
to  was.  The  only  reference  to  th<>  subject  of 
inquiry  In  Sniith's  testimony  is  that  he  does 
not  remember  particularly  about  the  original 
certiticate  located  on  this  land,  whether  it 
was  in  the  name  of  M.  £.  or  M.  L.  Trimble. 
So,  if  the  answer  had  been  disclosed  in  the 
bill  of  exceptions,  there  would  still  have  been 
nothing  for  the  court  to  consider.  We  And 
no  reversible  error  in  permitting  the  witness 
Smith  to  give  a  chain  of  the  transfers,  as  he 
remembered  them,  from  M.  £.  Trimble,  and 
what  land  was  conveyed.  The  witness  gave 
a  list  of  the  successive  conveyances,  with  the 
relations  and  kinships  of  some  of  the  parties, 
down  to  the  conveyance  that  vested  the  title 
to  all  the  lanJ  in  Robert  Toombs.  lie  stated 
that  several  of  the  original  deeds  had  been 
destroyed  by  Ore,  and  we  see  from  the  record 
that  defendants  introduced  certified  copies 
of  them — all  of  them — to  Toombs.  They  may 
have  thought  it  was  necessary  to  prove  by 
sarh  testimony  outside  of  the  record  that 
Smith,  who  was  at  one  time  agent  for  the 
parties,  had  in  his  possession  all  of  the  orig- 
inals, so  as  to  account  for  their  non-produc- 
tion. If,  from  any  cause,  the  non-production 
of  the  originals  had  become  a  subject  of  in- 
quiry, the  evidence  would  have  been  legiti- 
mate. If,  however,  the  proof  was  unneces- 
sary, the  error  was  harmless,  because  certi- 
fied copies  of  them  were  admitted  in  evidence. 
Ttiere  was  no  error  in  the  charge  of  the 
eoart  in  which  the  jury  are  instructed  that 
the  patent  was  issued  by  virtue  of  uncondi- 
tional certiflcate  No.  241,  issued  to  M.  E. 
Trimble,  assignee  of  W.  M.  Robinson.  Ap- 
pellants complain  of  the  charge  because  they 
say  the  patent  does  not  show  that  the  uncon- 
ditional certificate  issued  to  M.  £.  Trimble, 
assignee  of  W.  M.  Robinson.  The  patent  re- 
cites that  it  was  issued  by  virtue  of  uncondi- 
tional certiflcate  No.  241.  issued  by  the  board 
of  land  commissioners  of  Fayette  county  on 
the  20th  day  of  Febrnary,  1850.  The  certif- 
icate itself,  a  copy  of  which  was  in  evidence, 
and  the  report  m  the  l>oard  to  the  land-offlce, 
both  show  that  it  was  issued  to  M.  E.  Trim- 
ble, assignee  of  William  M.  Robinson.  As 
before  observed,  the  report  of  the  commis- 
sioners of  claims  arterwarda  made  in  the  form 
uf  a  r<>gist<>r  could  not  affect  or  weaken  the 
lotce  of  the  fiiet  shown  by  the  certittcate,  and 


the  report  of  the  board  that  issued  it.  The 
fact  being  indisputable,  it  was  not  error  to 
charge  it  as  a  fact  proved.  It  was  not  neces- 
sary to  prove  that  Catlett,  Toombs,  and  Craw- 
ford paid  Trimble  a  valuable  consideration 
for  the  unconditional  certiflcate.  The  trans- 
fer recited  that  it  was  made  for  a  valuable  con- 
sideration. His  deed  of  gift  to  them  would 
have  been  sutAcient.  It  is  certain  that  the 
Robinsons  did  not  own  the  land,  notwith- 
standing the  patent  issued  to  their  ancestor. 
The  superior  and  the  real  title  was  in  Trimble 
and  his  assignees,  as  shown  by  the  certiflcate 
by  virtue  of  which  the  patent  Issned.  This 
is  a  sutlicient  answer  to  the  assignment  of 
error  upon  the  subject. 

Appellants  say  that  defendants  did  not  con- 
nect themselves  with  the  Trimble  title,  which, 
being  only  the  equitable  title,  cannot  in  such 
case  be  set  up  by  them  as  an  outstanding  ti- 
tle. In  reply,  it  may  be  simply  said  that  de- 
fendants deraigned  their  title  to  all  the  land 
from  M.  £.  Trimble,  and  not  only  connected 
themselves  witli  bis  title,  but  proved  that 
they  were  the  owners  of  it.  But,  if  the  title 
had  been  outstanding  in  Trimble,  would  it 
have  been  an  equitable  title?  Adams  t. 
House.  61  Tex.  639. 

We  have  already  shown  that  it  was  not  in- 
cumbent upon  defendants  to  show  a  transfer 
from  Robinson  to  Trimble,  and  that  the  act 
of  the  board  of  landcummissionezsin  issuing 
the  unconditional  certiflcate  to  Trimble  is 
conclusive,  and  that  all  the  facts  necessary  to 
such  decision  by  the  board  will  be  presumed, 
in  the  absence  of  proper  opposing  facts;  and 
we  need  not  again  discuss  the  subject,  as  re- 
quested in  the  fifteenth  assignment  of  error, 
which  complains  that  the  court  erred  in  re- 
fusing to  give  instructions  to  the  jury  asked 
by  plaintiSs  to  enforce  their  view  of  the  law 
uf  such  case.  We  may  say  the  same  us  to 
the  charge  asked  concerning  the  discrepancy 
as  to  the  name  of  M.  E.  Trimble  in  the  trans- 
fer to  Toombs,  Catlett,  and  Crawford.  The 
views  before  expressed  will  show  that  the 
seventeenth  and  eighteenth  assignments  of 
errors  are  not  well  taken. 

In  reply  to  the  nineteenth  assignment  of 
error,  it  is  only  necessary  to  say  that  the  in- 
advertence of  the  clerk  in  entering  up  the 
judgment  against  defendants  for  costs,  which 
was  not  ooriected  in  the  coart  below,  is  not 
such  error  as  appellants  can  complain  of. 
Finding  no  error  upon  the  trial,  in  the  rul- 
ings of  the  court,  we  conclude  the  Judgment 
should  be  a£Brmed. 

Stayton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


Houston,  E.  &  W.  T.  Rt.  Co.  «.  Ferguson 
«t  al. 
(Supreme  Cmirt  of  Texas.    March  19,  1889^) 
Commissioners'  decision.  Appeal  from  dis- 
trict court,    Tyler  county;   W.    H.  Fokd, 
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West  A  Cheater,  for  appellant.  Douglas* 
<£  Lanier,  for  appellees. 

AcKEB,  P.  J.  The  pleadings  and  facts  in 
this  case  are  substantially  the  same  as  in  the 
case  of  Ferguson  v.  Railway  Co.,  73  Tex. 
844.  11  B.W.  Uep.  347.  appealed  from  Hardin 
county,  (decided  at  this  term.)  In  this  case, 
as  in  that,  the  trial  judge  flled  no  conclusions 
of  fact  and  law,  and  we  are  without  Informa- 
tion as  to  the  reason  upon  which  the  judgment 
rests.  Under  the  same  pleadings  and  facts, 
in  the  two  cases,  tried  by  different  courts, 
precisely  opposite  results  were  reached.  This 
is  probably  due  to  the  fact  that  the  evidence 
was  conflicting  upoD  the  point  whether  or  not 
the  appellant  in  the  other  case,  and  the  ap- 
pellee L.  T.  Ferguson  in  this,  had  received 
his  share  of  the  proceeds  of  the  sale  of  the 
land.  His  brother,  who  sold  the  land  under 
the  power  of  attorney,  testified  that  he  had 
received  bis  full  share  of  the  purchase  money, 
while  he  testified  that  he  had  not  received 
any  part  of  it.  The  court  that  tried  the  other 
case  evidently  believed  the  testimony  of  the 
brother,  while  the  court  that  tried  this  case 
gave  credit  to  the  testimony  of  appellee 
L.  T.  Ferguson.  In  both  cases  the  proof, was 
clear  that  A.  H.  Ferguson,  one  of  appellees 
here,  had  not  received  any  part  of  the  pur- 
chase money,  and  the  judgment  in  both  cases 
was  in  his  favor.  The  way  this  case  is  pre- 
sented here,  we  are  of  opinion  that  the  judg- 
ment of  the  court  below  should  be  aflSrmed. 

Stattom,  C.  J.  Report  of  commission  of 
appeals  examined;  their  opinion  adopted; 
judgment  afiBrmed. 


Willis  et  al.  v.  Mike  et  at. 
(Supretne  Court  of  Texas.    Feb.  11, 1890.) 
Homestead — LuNa 
Under  Const.  Tex.,  art  16,  g  SO.  which  pro- 
vides that  "DO  mortgaKe,  trust-deed,  or  other  lien 
on  the  homestead  shall  ever  be  valid  except  for  the 
purchase  money  therefor,  or  improvements  made 
thereon, "  an  attachment  levied  on  the  store-house 
of  an  insolvent  debtor,  used  as  a  business  home- 
stead by  him,  does  not  create  a  lien  on  the  property ; 
and  a  conveyance  of  the  property  by  the  debtor 
to  his  son,  though  voluntary,  passes  title  free  from 
the  claim  of  the  creditor  of  the  father. 

Appeal  from  district  court,  Galveston 
county. 

&.  E.  Mann  and  J.  E.  Butler,  for  appel- 
lants.   /.  D.  Thomas,  for  appellees. 

Statton,  C.  J.  Appellants  were  creditors 
of  D.  Mike,  who  was  insolvent.  Other  cred- 
itors had  caused  writs  of  attachment  to  be 
levied  on  a  stock  of  goods  which  l>elonged  to 
the  debtor,  and  on  Decemtier  26, 1887,  appel- 
lants caused  a  writ  of  attachment  to  be 
levied  on  the  store-house  in  which  he  had 
conducted  a  mercantile  business.  On  Jan- 
uary 21,  18S8,  D.  Milce,  joined  by  bis  wife, 
made  a  voluntary  conveyance  of  the  store- 
house to  John  Mil{e,  their  son;  and  the  court 
found  that,  up  to  tlie  time  that  conveyance 


was  made,  D.  Mike  continned  to  nse  the  house 
in  such  manner,  and  for  such  porpooOk  as  to 
continue  its  exemption  from  forced  sale. 
John  Mike  having  lieen  made  a  defendant, 
appellants,  on  final  hearing,  asserted  lien 
through  the  levy  of  attachment,  and  asked 
its  foreclosure;  but  this  the  court  refused,  on 
the  ground  that  the  levy  of  attachment  gave 
no  lien. 

The  constitntton  not  only  protects  the 
homestead  from  forced  sale,  except  for  enu- 
merated debts,  but  goes  further,  and  declares 
that  "no  mortgage,  trust-deed,  or  other  lien 
on  the  homestead  shall  ever  be  valid  except 
for  the  purchase  money  therefor,  or  improve- 
ments made  thereon,  as  hereinbefore  pro- 
vided." In  view  of  this  broad  declaration,  it 
is  clear  that  no  lien  can  be  acquired  on  any 
part  of  a  homestead  by  the  levy  of  a  writ  of 
attachment,  or  any  other  process.  In  this 
respect  the  law  makes  no  difference  between 
that  part  of  the  homestead  used  to  8heltt<r 
the  family,  and  that  part  used  as  a  place 
where  the  head  of  the  family  pursues  his 
business.  As  said  in  Inge  v.  Gain,  65  Tex. 
80:  "We  are  of  opinion  that  the  clause  quoted 
from  the  constitution  of  1876  renders  all 
liens  upon  the  homestead,  not  expressly  ex- 
cepted, absolutely  void,  and  that  they  are  not 
vitalized  by  the  divestiture  of  the  homestead 
character.  The  owner  is  no  longer  tempted 
to  stake  the  home  of  his  family  upon  desper- 
ate or  delusive  ventures,  and  the  creditor 
can  no  more  gamble  upon  the  chances  of  the 
cessation  of  the  homestead  use."  The  prop- 
osition asserted  is  that  "court  erred  in  find- 
ing that  there  could  be  no  foreclosure  of  lien 
of  attachment  l>ecause  the  store-house  levied 
on  was  homestead  of  D.  Mike,  because  the 
facts  show  tiiat  after  the  levy,  but  before  the 
decree,  D.  Mike  abandoned  the  intention  of 
using  said  store-house  for  business,  or  apply- 
ing it,  by  sale,  for  the  support  of  the  family, 
and  conveyed  it  by  deed  of  gift  to  his  son, 
John  Mike,  and  John  Mike  was  then  made  a 
party  defendant  to  the  attachment  suit,  and 
D.  Mike  had  no  interest  in  property  at  date 
of  decree,  and  the  homestead  exemption  of 
D.  Mike  abandoned  by  intention,  shown  in 
glvingaway  the  property  pending  the  de  facta 
levy,  could  not  defeat  the  foreclosure  of  a 
levy  that  eo  instanti,  on  abandonment,  be- 
came a  de  jure  levy."  By  whatever  name 
we  may  designate  the  levy  of  a  writ  intended 
as  a  step  in  the  course  of  procuring  a  forced 
sale  of  property,  if  the  levy  does  not  give 
lien,  it  cannot  arise  from  the  fact  that  the 
condition  of  the  property  as  to  use  or  owner- 
ship may  be  clianged  subsequently  to  the 
levy.  The  proposition  assumes  tliat  the  levy 
gave  lien  which  could  not  be  enforced  so  long 
as  the  property  remained  the  homestead  of 
the  debtor,  but  that  when  it  ceased  so  to  be 
owned  and  used  the  lien  might  be  enforced. 
The  vice  in  the  proposition  consists  in  its  as- 
sumption that  the  levy  gave  any  lien  what- 
ever. This  is  a  proceeding  to  foreclose  lien 
claimed,  which  in  so  far  must  fail  for  want  of 
lien.    If  appellants,  as  creditors,  were  in  sit- 
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aatton  to  attack  the  oonveyance  to  John 
Mike,  we  do  not  see  that  they  would  have 
any  standing.  By  the  very  net  through  which 
the  property  ceased  to  be  homestead,  it  be- 
came the  property  of  John  Mike;  and  under 
the  fornaer  decisions  in*  this  state  we  would 
be  required  to  hold  tliat  t>ie  conveyance  to 
liim,  though  voluntary,  passed  title  freed 
from  all  claim  of  oreditoi-s  of  his  father. 
Miller  ▼.  Menke,  56  Tex.  559;  Inge  v.  Cain, 
65  Tex.  81;  Wood  v.  Chambers,  20  Tex.  247; 
Cox  v.  Shropshire,  25  Tex.  113;  Martel  v. 
Somera.  26  Tex.  559;  Haigadene  v.  Whitfield, 
71  Tex.  488,  9  S.  W.  Kep.  475. 

John  Mike,  not  being  a  resident  of  the 
county  in  wliich  this  action  was  brought,  by 
plea  asserted  his  privilege  to  he  sued  in  the 
county  of  his  residence,  which  was  overruled, 
and  this  ruling  he  assigns  as  error.  In  view 
of  the  disposition  questions  before  referred 
to  will  require  to  be  made  of  tlie  case,  it  does 
not  become  necessary  to  pass  on  this  assign- 
ment. Tliere  is  no  error  in  the  judgment, 
and  it  will  he  affirmed. 


Hiu.  et  al.  V.  Eiubali.. 
(Supreme  Court  of  Texa*.    Feb.  14, 1890.) 

TRXSFASS— IXIXTBT  BT  FbIOHT— VlRUB. 

1.  A  pettUon  which  aUegea  that  a  tenant's  wife 
was  enceinte,  and  that,  knowing  that  fact,  and 
that  excttetnent  was  likely  to  injure  a  woman  in 
that  condition,  the  landlord  violently  assanlted  two 
DegToes  on  the  tenant's  premlaaB,  and  in  his  wife's 
preaeno&  whereby  she  snstained  a  fright  which 
eventually  produced  a  miscarriage,  and  otherwise 
injured  her  health,  states  a  cause  of  action. 

8l  The  Injury  to  the  tenant's  wife,  being  in  the 
nature  of  a  trespass  on  the  case,  is  within  Rev.  St. 
Tex.  art.  llltS,  which  declares  that  no  inhabitant 
of  the  state  shall  be  sued  out  of  the  county  of  his 
domioUe  except,  inter  alia,  for  some  crime  or  of- 
fense or  "  trespass  "  for  which  a  civil  action  lies.  In 
which  case  he  may  be  sued  In  the  county  where  It 
was  committed,  or  where  defendant  is  domiciled. 

Appeal  from  district  court,  Freestone 
county. 

J.  D.  Child*,  for  appellants.  Qammage  <t 
Oammage,  for  appellee. 

Gaines,  J.  The  case  presented  by  the  peti- 
tion in  this  suit  being  novel,  we  were  in  doubt 
whether  the  facts  alleged  showed  a  cause  of  ac- 
tion, and  for  tliat  reason  set  aside  the  submis- 
sion at  the  last  term,  and  requested  counsel  to 
submit  arguments  upon  ttiat  question.  The 
question  has  been  argued,  and  the  cause  again 
submitted  for  determination.  The  defendant 
below,  the  appellee  here,  interposed  an  excep- 
tion to  the  petition  on  the  ground  that  he  was 
not  sued  in  the  county  of  bis  residence,  and  the 
exception  was  sustained  by  the  court.  The 
correctness  of  that  ruling  depends  upon  the 
nature  of  the  suit.  The  petition  alleges, 
in  sul)stance,  that  plaintiffs  were  husband 
and  wife,  and  were  in  possession  under  a 
lease  of  a  dwelling-house  and  land  belonging 
to  defendant;  that  the  wife  was  well  ad- 
vanced in  pregnancy,  and  that  defendant 
knew  the  fact,  and  that  he  was  also  aware 
that  any  undue  excitement  to  a  lady  in  that 
condition  was  likely  to  produce  a  serious  in- 


Jury  to  her  health;  that,  notwithstanding 
these  facts,  be  came  to  plaintiff's  house, 
and  in  the  yard,  and  in  the  immediate  pres- 
ence of  the  wife,  be  assaulted  two  negroes  In 
a  boisterous  and  violent  manner,  ami  that  the 
assault  was  accompanied  with  profane  lan- 
guage, and  resulted  in  drawing  blood.  It 
was  also  alleged  that  defendant's  conduct 
frightened  Mrs.  Hill,  and  brought  on  the 
pains  of  labor,  and  eventually  produced  a 
miscarrisge,  and  otherwise  seriously  impaired 
her  health. 

After  a  very  careful  consideration  of  the 
petition,  we  are  of  opinion  that  its  allega- 
tions show  a  cause  of  action.  We  have  found 
no  exact  precedent  for  such  an  action,  but 
that  is  no  sufficient  reason  why  an  action 
should  not  be  sustained.  That  a  physical  per- 
sonal injury  may  be  produced  through  a 
strong  emotion  of  the  mind  there  can  be  no 
doubt.  The  fact  that  it  is  more  difficult  to 
produce  such  an  injury  tlirough  the  opera- 
tion of  the  mind  than  by  direct  physical 
means  affords  no  sufficient  ground  for  refus- 
ing compensation,  in  an  action  at  law.  when 
the  injury  is  intentionally  or  negligently  in- 
flicted. It  may  be  more  difficult  to  prove  the 
connection  between  the  alleged  cause  and  tho 
injury,  but  if  it  be  proved,  and  the  injury  be 
the  proximate  result  of  the  cause,  we  cannot 
say  that  a  recovery  should  not  be  had.  Prob- 
ably an  action  will  not  lie  when  there  is  no 
injury  except  the  suffering  of  the  fright  it- 
self, but  such  is  not  the  present  ciise.  Here, 
according  to  the  allegations  in  the  petition, 
thedefendant  has  produced  a  bodily  injury  by 
means  of  that  emutiun,  and  it  is  for  that  in- 
jury that  the  recovery  is  sought.  If,  in  his 
assault  upon  the  negroes,  hK  had  discharged 
a  missile  at  one  of  them,  and  it  had  missed  its 
aim,  and  had  struck  Mrs.  Hill,  and  produced  a 
miscarriage,  there  is  no  doubt  that  he  would 
be  liable  to  an  action ;  and  it  seems  to  us  he 
should  be  equally  held  liable  for  the  same  re- 
sult, produced  by  the  same  conduct,  except 
that  in  the  one  case  the  means  of  the  injury  is 
a  material  substance,  and  in  the  other  a  men- 
tal emotion.  Of  course,  since  there  is  no  in- 
tent to  injure  Mrs.  Hill  alleged,  it  will  be  a 
question  for  the  jury  to  determine  whether 
his  conduct,  so  far  as  she  was  concerned,  was 
negligent  or  not;  that  is  to  say,  whether,  un- 
der the  circumstances,  and  with  the  lights 
before  him,  a  reasonably  prudent  man  would 
have  anticipated  the  danger  to  her  or  not. 
We  have  been  cited  by  counsel  for  appellee 
to  the  case  of  Renner  v.  Canfleld,  36  Minn. 
90,  30  N.  W.-  Bep.  435.  In  that  case  the 
defendant  shot  a  dog  near  the  residence 
of  the  plaintiff,  and  thereby  frightened  his 
wife,  and  caused  a  miscarriage.  The  court 
say,  in  effect,  that  the  charge  to  the  jury 
was  erroneous  because  the  jury  could,  and 
would  probably,  infer  from  it  that  the 
defendant  was  liable  in  the  action  if  the  kill- 
ing of  the  dog  was  unlawful;  and  for  this 
error  the  judgment  was  reversed.  In  the 
opinion  the  court  say:  "If  the  acts  of  de- 
fendant amounted  to  any  tort  which,  in  any 
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possible  view  of  the  case,  cowld  be  held  to  be 
the  proximate  cause  of  the  injuries  complained 
of,  the  gist  of  it  must  be  nej^ligence  in  shoot- 
ing in  such  proximity  to  a  human  residence 
as  might  naturally  and  reasonably  be  antici- 
pated to  be  liable  to  injure  the  inmates  by 
fright  or  otherwise.  We  are  by  no  means 
prepared  to  say  that  upon  the  evidence  a  vep- 
diet  for  plaintiff  could  be  sustained  even  up- 
on that  ground.  But  it  is  enongli,  here,  to 
say  that  the  case  was  not  submitted  to  the 
jury  upon  any  such  theory."  It  is  evident 
that  the  court  did  not  dei-idfe  that  no  action 
would  lie  even  under  the  peculiar  facts  of 
that  ciise.  Besides,  it  appeared  in  that  case 
that  the  defendant  was  not  awure  of  the  prox- 
imity of  the  plaintiff's  wife  at  the  time  he 
discharged  the  gun. 

We  think  the  petition  in  this  case  discloses 
a  cause  of  action,  and  this  conclusion  brings 
us  to  the  question  originally  presented  in  ap- 
pellant's brief.  The  petition  alleged  the  res- 
idence of  defendant  to  be  in  Leon  county,  and 
that  the  injury  was  indicted  in  Freestone 
county,  in  which  the  suit  was  brought.  The 
defendant  excepted  to  the  petition  because  the 
action  was  not  brought  in  the  county  of  his 
residence.  The  ruling  of  the  court  in  sus- 
taining the  petition  is  assigned  as  error.  Our 
statutes  provide  that  no  person  who  is  an 
Inhabit  int  of  the  state  shall  be  sued  out  of 
the  county  of  his  domicile  except  in  certain 
cases.  Kev.  St.  art.  1198.  Among  the  ex- 
ceptions is  the  following:  "Where  the  founda- 
tion of  the  suit  is  some  crime  or  offense  or 
trespass  for  which  a  civil  action  in  damages 
may  lie,  in  which  case  the  suit  may  be  broiiglit 
In  the  county  where  such  crime  or  offense  or 
trespass  was  committed,  or  in  the  county 
where  the  defendant  has  his  domicile."  Rev. 
St.  art.  1198,  (Exception  8.)  It  is  clear  that, 
unless  the  action  in  this  case  can  be  classed  as 
a  trespass  within  the  meaning  of  that  term  in 
the  provision  qnoted,  tliesuit  was  improperly 
brought  in  Leon  county;  and  the  determina- 
tion of  that  point  depends  upon  the  further 
question  whether  the  word  is  used  in  that 
statute  in  its  most  restricted,  or  in  a  more 
enlarged,  legal  sense.  In  its  widest  significa- 
tion, it  means  any  violation  of  law.  In  its 
most  restricted  sense,  it  signifies  an  injury 
intentionally  inflicted  by  force  either  upon  the 
person  or  property  of  another.  But  it  still 
has  a  signitication'in  law  much  more  narrow 
than  the  first,  and  more  enlarged  than  the 
second,  roeaninggiven,  and  embraces  all  Ciises 
where  injury  is  done  to  the  person  or  to  prop- 
erty, and  is  the  indirect  result  of  wrongful 
force.  Abb. Law  Diet.  "Trespass."  In  this 
last  sense  the  word  would  include  injuries  to 
persons  or  property  which  are  the  result  of 
the  negligence  of  the  wrong-doer,  and  it  seems 
to  us  more  in  consonance  with  the  purpose 
and  spirit  of  the  exception  to  hold  that  it  was 
In  this  sense  that  it  intended  that  the  word 
should  be  understood.  We  presume  the  ex- 
ception was  made  in  the  interest  of  the  in- 
jured party,  and  not  of  the  wrong-doer;  and 
we  see  no  good  reasou  why  a  distinction 


should  be  made  between  an  Injury  resulting 
from  intentional  violence  and  one  resulting 
from  negligence.  It  occurs  to  us  the  consid- 
eration which  induced  the  exception  was  that 
oRe  who  had  lieen  injured  in  his  person  or 
his  property  by  the  Willful  or  negligent  con- 
duct of  another  should  not  be  driven  to  a 
distant  forum  to  get  a  redress  of  his  wrongs. 
In  the  case  of  Ten  Eyck  v.  Ru  nk,  81 N.  J.  Law, 
428,  the  supreme  court  of  New  Jersey  con- 
strued the  word  "  trespsiss, "  as  used  in  a  stat- 
ute of  that  state,  as  descriptive  of  a  class  of 
actions,  and  held  that  It  was  not  used  in  its 
most  restricted  sense,  but  applied,  also,  to  all 
actions  of  trespass  on  the  case.  See,  also. 
Cook  V.  Heitman,  2  White  &  W.  Civil  Cas. 
770.  If,  as  we  think,  the  word  "trespass," 
in  our  statute,  was  intended  to  embrace,  not 
only  actions  of  trespass  proper,  as  known  to 
the  common  law,  but  also  actions  of  trespass 
on  the  case,  it  is  clear  that  the  action  in  this 
case  was  properly  brought  in  Freestone  coun- 
ty, and  tiiat  the  court  had  jurisdiction  over 
the  person  of  the  defendant. 

We  conclude  that  the  court  erred  in  sus- 
taining the  exception  to  the  petition;  and  for 
this  error  the  judgment  is  reversed,  and  the 
cause  remanded. 


Galveston  Oil  Co.  v.  Thompson. 
(Supreme  Court  qT  Texas.    Feb.  14,  liiOa) 

M^BTEB  AND  SsRVAirr — NKauftsiTcs — PaoviHas 
or  JnuT— Nbw  Trial — Appbai.. 

1.  In  an  action  by  defendant's  employe  for  In- 
jnrles  sustained  in  its  oil-mill,  the  court 'instruct- 
ed that  plaintiff  should  recover  if  defendant's  su- 
perintendent ordered  him  to  perform  a  service 
not  within  the  purview  of  his  employment,  which 
was  dangerous,  if  the  superintendent  did  not  use 
due  care  therein,  provided  that  plaintiff  was  in- 
jured while  attempting,  In  the  exercise  of  due  care, 
to  obc}'  the  command.  Held  not  objectionable,  on 
the  gVound  that  the  jnry  were  thereby  prevented 
from  considering  plaintiff's  reckleseness  la  un- 
dertaking to  obey  the  order,  in  the  absence  of  a 
request  by  defendant  for  fuller  instruotiODS. 

8.  It  is  the  province  of  the  jury  to  determine 
whether  plaintis  exercised  the  proper  degree  of 
care  under  the  circumstances. 

8.  Where  the  two  witnesses  who  testified  as  to 
whether  plaintiff  was  acting  under  the  superin- 
tendent's order  when  he  was  injured  directly  con- 
tradict each  other,  and  the  evidence  that  the  su- 
perintendent was  not  at  the  mill  when  the  order 
was  alleged  to  have  been  given  is  uncertain  and 
nnrelittble,  a  finding  for  plain  tilt  will  not  be  dis- 
turbed on  appeal. 

4.  A  new  trial  will  not  be  granted  on  the  ground 
that  plaintiff's  witnesses  did  not  testify  correctly, 
where  the  affidavits  onlj  show  ability  to  furnish 
cumulative  evidence,  and  were  considered  by  th» 
trial  court,  together  with  the  counter-affidavits, 
when  It  overruled  the  motion. 

5.  Where  a  minor  sues  by  his  next  friend,  a 
judgment  for  the  minor,  and  not  for  the  next 
friend,  is  proper,  when  the  latter  has  not  qualified 
as  the  guardian  of  the  minor's  estate. 

Appeal  from  district  court,  Galveston 
county. 

McLemore  <b  Campbell,  for  appellant. 
Wheeler  d-  Rhodet,  for  appellee. 

Stayton,  0.  J.  Appellee's  version  of  the 
facts  of  this  case  is  that  he  was  employed  to 
work  as  a  sweeper  on  the  lower  floor  of  tta« 
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ofl-min,  and  while  thns  enjtaged  he  was  di- 
rected by  the  superintendent  to  go  aloft,  and 
remove  a  scantling  on  the  joists,  or  perhaps 
rafters,  above.  That,  in  obedience  to  the  oi^ 
der,  he  ascended  and  walked  along  a  narrow 
plank,  to  the  place  where  he  could  reach  the 
scantling,  still  above  him,  when,  in  an  effort 
to  remove  it,  his  clothing  was  cauglit  on  a 
revolving  shaft,  around  which  he  was  drawn 
until  his  clothing,  by  which  lie  was  held, 
gave  way,  when  be  was  thrown  to  the  floor 
below,  and  in  the  accident  greatly  injured. 
He  states  tliat  the  immediate  cause  of  bis 
clothing  being  caught  on  the  shaft  was  pro- 
truding bolts,  with  which  the  shafting  was 
4X>upled,  these  being,  as  he  and  others  state, 
unnecessarily  and  improperly  so  left,  making 
it  perilous  for  persons  to  work  about  or 
around  the  shaft.  He  further  shows  that 
(he  phuse  to  which  he  was  dii-ected  to  go  was 
one  not  visited  by  employes,  except  the  man 
whose  business  it  was  to  oil  the  machinery. 
The  supprintendent  denied  that  he  directed 
appellee  to  remove  the  scantling;  that  there 
was  any  reason  why  it  should  be  removed; 
or  that  he  had  any  knowledge  whatever  of 
any  intent  on  part  of  appellee  to  attempt  to 
remove  it;  and  there  was  some  evidence 
tending  to  show  that  he  had  gone  to  his  home 
at  the  time  appellant  claimed  to  have  been 
directed  to  remove  the  scantling,  but  this 
evidence  was  of  uncertain  character,  iie- 
fore  the  accident  occurred  appellee  had  but 
one  hand,  and,  at  the  time  he  was  caught  in 
the  shafting,  was  standing  with  the  side 
from  which  the  hand  was  gone  next  to  the 
shafting,  which  caught  the  loose  sleeve.  That 
the  place  to  which  appellee  wtis  directed  to 
go  was  one  of  danger,  and  this  greatly  in- 
creased by  the  protruding  bolts,  the  evidence 
tends  strongly  to  show.  Apt>ellant  offered 
evidence  tending  to  show  that  the  bolts  used 
m  coupling  shafting  did  not  protrude  as 
claimed  by  appellee,  but  that,  on  the  con- 
trary, the  coupling  was  in  all  respects  care- 
fully made,  in  the  manner  usual  for  such 
couplings. 

The  court,  in  effect,  charged  the  jury  that 
appellee  would  be  entitled  to  recover,  if  the 
superintendent  ordered  him  to  perform  a 
service  not  "  within  the  purview  of  the  plain- 
tiff's employment,"  which  was  dangerous,  if 
in  this  the  superintendent  did  not  use  due 
care,  provided  appellee  was  injured  while  at- 
tempting, in  the  exercise  of  due  care,  to  obey 
the  command.  It  is  urged  that  the  court 
erred  in  the  charge  given,  in  that  "thereby 
the  jury  were  prevented  from  considering  as 
a  matter  of  defense  the  reckless  disregard  of 
plaintiff  for  his  own  security  in  undertaking 
toobey  the  order  of  defendant's  agent."  Such 
was  not  the  effect  of  the  charge.  On  the 
contrary,  the  jury  were  authorized,  under  the 
charge,  if  they  believed  the  undertaking  was 
one  so  obviously  dangerous  that  a  prudent 
person  would  not  have  attempted  it,  to  find 
appellee  guilty  of  contributory  negligence, 
which  they  were  informed  would  defeat  his 
right  to  recover,  notwithstanding  the  super- 


intendent may  have  also  been  at  fault.  The 
charge  may  not  have  been  so  full  as  it  might 
with  propriety  have  been  made,  but  was  cor- 
rect so  far  as  it  went,  and,  if  appellant  de- 
sired the  proposition  now  insisted  upon  more 
clearly*  presented,  a  eliarge  doing  this  should 
have  been  requested.  No  request  was  made, 
doubtless  because  counsel  for  appellant,  at 
the  time,  believed  that  the  issues  wei-e  fair- 
ly and  with  sulUcient  fullness  presented. 

It  is  now  urged  that  the  evidence  showed 
such  negligence  on  the  part  of  appellee  as  to 
preclude  a  recovery,  and  this  proposition  is 
based  on  the  theory  tliat  it  was  negligence 
per  x*  for  appellee  to  stand,  while  attempting 
to  take  down  the  scantling,  with  his  partially 
empty  sleeve  next  to  the  revolving  shafting. 
The  jury  were  fully  informed  of  the  position 
of  the  scantling,  the  narrow  standing  to 
which  appellee  was  confined,  the  position  of 
the  revolving  shaft  with  reference  to  them, 
as  well  as  the  manner  of  its  coupling;  and  it 
was  for  tliem  to  decide,  under  all  the  cir- 
cumstances, whether  appellee  used  such  care 
as  he  ought  to  have  used. 

The  third  assignment  is  that  "(3)  the  jury 
were  not  authorized  by  tlie  evidence  to  dis- 
believe the  testimony  of  defendant,  and  credit 
that  of  plaintilT.on  the  question  as  to  wheth- 
er tills  agent  of  defendant  gave  the  order  to 
plaintiff  to  take  down  the  scantling  while 
the  machinery  was  in  motion,  or  at  any  oth- 
er time,  because  there  was  a  direct  conflict  of 
testimony  between  the  two,  (and  only  wit- 
nesses as  to  the  main  question,)  and  all  the 
internal  evidence  arising  out  of  facts  testi- 
fied to  by  others  showed  the  impossibility 
that  such  an  order  could  or  would  have  been 
given;  the  facts  testified  to  being  that  there 
WHS  no  use  to  have  done  that  which  plaintiff 
Siiys  was  ordered,  and  certainly  no  pos- 
sible reason  for  having  such  thing  done  while 
the  machinery  was  in  operation,  and  all  the 
evidence  went  to  show  tliat  the  defendant's 
agent  was  absent  at  the  time  of  the  alleged 
order."  There  was  a  direct  conflict  between 
the  tw;o  witnesses,  and  that  condition  pre- 
sents the  very  case  in  wliich  this  court  is  not 
authorized  to  set  aside  the  finding  of  a  jury, 
whose  province  it  is  to  pass  upon  the  credi- 
bility of  witnesses,  and  the  weight  to  be  given 
to  their  testimony.  It  is  not  denied  that  ap- 
pellee was  injured  while  attempting  to  take 
down  the  scantling,  and,  when  the  Jury 
came  to  consider  what  may  be  termed  "in- 
ternal evidence,"  they  may  have  inquired, 
why  did  this  one-handed  sweeper,  whose 
duties  were  on  the  lower  floor,  undertake,  If 
unbidden,  to  perform  an  undesired  service, 
which  defendant  says  was  exceediugly  dan- 
gerous? Why  should  he  undertake,  unbid- 
den, to  interfere  with  the  management  of  the 
superintendent,  and  to  move  the  scantling 
which  was  placed  where  the  management  de- 
sired it  to  stay?  It  is  not  true  tliat  the  ev- 
idence was  all  to  the  effect  that  the  superin- 
tendent was  not  at.  the  mill  when  the  order 
to  appellee  is  claimed  to  have  been  given, 
and  that  offered,  in  addition  to  the  testimony 
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of  the  Buperintendant,  was  of  the  most  tin- 
certain  and  unreliable  character, — evidence 
as  to  the  saperintendent's  usual  dinner  hour, 
and  hour  of  return  to  mill,  and  like  testi- 
mony. 

A  motion  for  new  trial  was  made,  on  the 
ground  that  witness  for  appellee  had  not 
made  correct  statements  in  regard  to  the 
bolts  with  which  the  shaft  coupling  was 
made,  and  in  support  of  this  affidavits  were 
flled,  which  were  met  by  counter-affidaviUi. 
That  issue  was  made  on  the  trial,  and  the 
atfidavits  only  showed  ability  to  furnish  cu- 
mulative  evidence  of  the  same  character  as 
that  ofTered.  Besides,  the  court  had  the  af- 
fidavits  made  for  both  parties  before  it  when 
the  motion  was  overruled. 

Appellee  is  a  minor  who  sues  by  next 
friend,  and  complaint  is  made  because  the 
judgment  is  in  favor  of  the  minor,  and  not  in 
favor  of  the  next  friend.  The  judgment  is 
correctly  entered.  Railroad  Co.  v.  Hewitt,  67 
Tex.  482, 3  S.  W.  Rep.  705.  The  next  friend 
has  no  rlglit  to  collect  or  receive  the  money, 
unless  he  shall  qualify  as  guardian  of  the  es- 
tate of  the  minor,  though  he  subjects  him- 
self to  liability  for  costs.  There  is  no  error 
in  the  judgment,  and  it  will  be  afiSrmed. 


Qalybstom,  H.  &  S.  A.  Rt.  Co.  v.  Gab- 

BETT. 

(Supreme  Court  of  Texas.    March  19, 1889.)* 

UlBTBR  AHV  SERVAjrr — DSFECTITB  iSLPFLIANCBS. 

In  an  action  against  a  railroad  company  for 
personal  injuries  received  by  a  brakeman  while 
coupling  a  box-car  to  a  locomotive,  it  appeared  that 
the  locomotive  was  intended  for  use  on  passenger 
trains,  and  that  it  had  a  coupling  apparatus  known 
as  a  "goose-neck,"  which  is  useless  on  freight 
trains,  and,  according  to  plaintiff's  evidence,  very 
dangerous.  Plaintiff,  who  had  been  in  defendant's 
employ  some  months,  testified  that  he  had  always 
worked  with  the  usual  freight  train  locomotives ; 
that  be  did  not  know  of  the  use  on  freight  trains 
of  locomotives  having  this  appliance;  that  this 
particular  locomotive  was  sent  out  of  the  round- 
house without  warning ;  and  that  he  undertook  to 
couple  it  to  the  box-car  In  the  usual  way,  when  he 
received  the  Injuries  complained  of.  Held  that, 
though  defendant's  evidence  showed  that  plaintiff 
bad  been  notified  of  the  goose-neck  before  he  at- 
tempted to  make  the  coupling,  a  finding  by  the  ju- 
ry that  defendant  was  negligent  la  using  the  en- 
gine without  warning  pluntiff  of  ttie  inoreased 
hazard  arising  from  the  goose-neck  attachment 
would  not  be  set  aside. 

Commissioners'  decision.  Appeal  from 
district  court,  Harris  county;  James  Mas- 
TBBSON,  Judge. 

Action  by  W.  A.  Garrett  against  the  Gal- 
veston, Harrisburgb  &San  Antonio  Railway 
Company  for  personal  injuries.  Plaintiff, 
who  was  a  brakeman  in  defendant's  employ, 
bad  his  hand  mashed  in  coupling  a  box-car 
to  a  locomotive.  There  was  a  verdict  of 
93,500  in  his  favor,  and  defendant  appeals. 

W.  N.  Shaw,  for  appellant.  Goldthtoaite 
<e  Swing,  for  appellee. 

CoLLABD,  J.  There  is  an  implied  contract 
on  the  part  of  a  railway  company  to  furnish 
its  employes  reasonably  safe  and  suitable  ma- 
chinery,— not  the  best  and  most  improved, 

'Fublioatton  delayed  by  failure  to  receive  oopy. 


but  such  as  Is  reasonably  safe  and  adapted  to 
the  work  to  be  performed.  It  is  bound  to 
ordinary  care  in  this  respect.  Beach,  Contrib. 
Neg.  §g  124,  125.  If  the  company  by  negli- 
gence  fail  to  furnish  such  machinery  and  ap- 
pliances, by  reason  of  which  its  employe  in 
the  discharge  of  his  duty,  ignorant  of  the  do- 
feet,  and  not  chargeable  with  constructive 
notice  of  it,  and  at  the  time  exercising  due 
care,  is  injured,  the  company  would  be  lia- 
ble. If  the  employe  does  not  know  of  the  de- 
fect, and  could  not  have  ascertained  it  by 
ordinary  care,  and  the  company  does  know 
of  it,  or  is  under  the  circumstances  charge, 
able  with  such  knowledge,  it  is  required  to 
warn  the  servant.  Authorities  at  close  of 
the  opinion.  The  law  is  the  same  where 
there  is  any  superadded  risk  not  usual  to  the 
employment. 

The  plaintiff  was  a  brakeman  on  freight 
trains  of  defendant,  had  been  so  six  or  seven 
months,  when  he  was  injured  while  coupling 
a  box-car  to  a  locomotive.  He  engaged  to 
serve  as  a  brakeman  on  a  freight  train.  The 
locomotive  in  use  at  the  time  was  intended 
for  a  passenger  train  having  a  coupling  ap- 
paratus with  an  attachment  commonly  called 
a  "goose-neck,"  which,  when  used  on  freight 
trains,  was  a  useless  attachment,  and,  ac- 
cording to  plaintiff's  evidence,  was  very  dan- 
gerous to  the  employe  in  the  act  of  coupling. 
Defendant  had  several  of  these  locomotives, 
equipped  with  this  attachment,  on  the  divis- 
ion of  the  road  where  plaintiff  was  employed, 
and  some  without  it,  provided  with  the  ordi- 
nary coupling  apparatus  used  on  freight  train 
locomotives;  some  of  defendant's  witnesses 
testifying  to  as  many  as  Bve,  others  to  only 
three,  and  plaintiff's  witnesses  not  more  than 
two,  with  the  goose-neck  appliance  in  opera- 
tion at  one  time  on  the  division.  And  it 
may  be  fairly  deduced  from  evidence  offered 
by  plaintiff  that  these  appliances  were  broken 
off  or  taken  off  of  all  these  engines  but  one — 
the  one  causing  the  accident — before  plain- 
tiff was  hurt.  Plaintiff  himself  swore  that 
he  had  never  before  seen  one  of  these  appli- 
ances on  defendant's  freight  train  locomo- 
tives, was  not  informed  and  did  not  know 
they  were  in  use,  and  while  he  was  in  the 
service  bad  always  worked  with  the  ordinary 
locomotive,  furnished  with  the  simple  draw- 
head  coupling  apparatus.  It  was  in  proof 
that  the  coupling  with  the  goose-neck  appli- 
ance is  not  made  in  the  same  way  it  is  with- 
out it. 

Plaintiff  testiQed  that  he  had  been  working 
with  the  usual  engine,  and  that  this  particu- 
lar engine  was  sent  out  of  the  round-house 
without  warning,  and  he,  not  knowing  or 
expecting  it  had  the  goose-neck  attachment, 
undertook  to  couple  it  to  a  box-car  in  the  usu- 
al way,  and  so  got  hurt,  as  alleged.  The  en- 
gineer in  charge  of  the  locomotive  and  the 
fireman  both  swore  they  warned  him  about 
the  goose-neck,  and  the  engineer  swore  that 
he  moved  the  engine  back  within  six  inches 
of  the  box-car,  and  then  got  off  of  the  engine, 
and  went  around,  and  showed  him  bow  to 
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make  the  coupling.  The  conductor  also  tes- 
tified to  certain  expressions  of  plaintlfT  im- 
mediately after  he  was  hurt,  tending  to  show 
tliat  he  was  not  looking  and  attending  to  his 
basineaa,  or  exercising  any  care,  at  the  time 
be  WHS  hurt.  Plaintiff  in  his  testimony  de- 
nies the  statements  of  the  fireman,  engineer, 
and  conductor.  The  jury,  as  was  their  priv- 
ilege, believed  the  testimony  of  plaintiff. 
Under  the  evidence  adduced  by  plaintiff,  we 
cannot  say  the  verdict  of  the  jury  is  so  clear- 
ly wrong  as  to  authorize  us  to  set  it  aside. 
There  is  evidence  tending  to  show  that  d^ 
fendant  was  negligent  in  using  the  McQueen 
engines  in  its  train  service,  and  in  doing  so 
without  warning  plaintiff  of  the  increased 
hazard  of  his  employment  it  violated  its  im- 
plied obligation  to  him.  He  was  warranted 
in  acting  under  the  assumption  that  the  ma- 
chinery was  safe,  and  was  adapted  to  the 
service  In  which  it  and  he  were  employed. 
He  had  the  right  to  expect  that  the  machin- 
ery was  safe  and  suitable.  He  assumed  the 
risks  ordinarily  incident  to  such  employment, 
and  such  other  only  as  he  knew  existed,  or 
might  have  known  by  ordinary  care.  Rail- 
way Co.  V.  Drew,  59  Tex.  10.  Plaintiff's  ev- 
idence shows  that  there  was  unusual  risk, 
not  common  in  such  employment;  that  be 
was  not  warned  of  it. — did  not  know  it;  and 
that  be  had  been  working  the  whole  time  of 
bis  employment  with  the  ordinary  train  en- 
gine,— from  which  the  Jury  may  have  con- 
cluded that  he  was  not  chargeable  with 
knowledge  of  the  defect,  or  the  want  of  tbe 
exercise  of  ordinary  care.  It  was  also  clear 
that  plaintiff  did  know  of  the  dangerous  char- 
acter of  these  engines.  All  these  questions 
were  submitted  to  the  jury  by  clear  and  ap- 
propriate charges,  the  law  of  the  case,  and 
verdict  was  for  plaintiff,  and  we  do  not  think 
it  ouglit  to  be  set  aside.  There  were  more 
witnesses  against  than  for  plaintiff's  case  on 
the  vital  point  of  his  knowledge  of  the  de- 
fect in  the  coupling  apparatus,  and  there  was 
a  serious  conflict  in  the  evidence  as  to  plain- 
tiff's opportunities  and  means  of  information, 
by  which  it  was  attempted  to  show  on  de- 
fendant's side  that  plaintiff  had  constructive 
notice  of  the  condition  of  the  engine,  that  he 
ought  to  have  known  it,  and  could  have  done 
so  by  the  exercise  of  reasonable  care;  but  the 
jury  sol  ved  all  these  conflicts  in  favor  of  plai  n- 
tiff,  accepting  his  testimony,  and  rejecting 
that  of  defendant. 

The  law  of  the  case  was  correctly  given  in 
the  charge  of  the  court,  and  we  are  of  opin- 
ion  the  judgment  of  the  court  below  should 
t>e  affirmed.  See  Railway  Co.  v.  Somers,.  71 
Tex.  700.  9  8.  "W.  Rep.  741;  Railway  Co.  v. 
Calibreath,  66  Tex.  526,  1  S.  W.  Rep.  622; 
RailwayCo.  v.  Fowler,  56  Tex.  452;  Railway 
Co.  V.  Hester,  64  Tex.  401;  Shear.  &  R.  Neg. 
§§92-96:  Beach.  Contrib.  Neg.  §§  135-137 
et  seq.,  including  section  140. 

Statton,  G.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  alUrmed. 


WaIXIS  9.  AOOTTB  *t  ol. 
{Supreme  Court  of  Texae.    Feb.  4, 1880.) 

KOBTO^OBD— FBA17Dtn.BNT  CONVaTl.NCItS. 

A  mortgage  given  by  an  insolvent  debtor  for 
$5,600, 84,500  of  which  represent  past  indebtedness, 
and  81,000,  money  advanced  on  tne  execution  of  the 
mort«gage,  is  fraudulent,  as  to  other  creditors, 
where  the  mortgagee  knew  at  the  time  that  tbe 
debtor  was  insolvent 

Commissioners'  decision.  Appeal  from  dis- 
trict court.  Galveston  county;  Wiujam  M. 
Stewart,  Judge. 

Daou  dt  Davidson  and  F.  D.  Minor,  for 
appellant.     Waul  (ft  Walker,  for  appellees. 

HoBBT.  3.  Adoue  ft  Lobit,  who  were 
bankers  in  the  city  of  Galveston,  sued  R.  P. 
Sargeant  and  George  Anderson,  who,  under 
the  firm  name  of  Sargeant  k  Co.,  were  en- 
gaged in  the  drayage  business  in  the  same 
city,,  to  recover  a  debt  of  about  $6,500,  and  to 
foreclose,  as  against  them  and  appellant,  two 
mortgages,  conveying  the  personal  property 
describ«l  in  tbe  petition,  given  to  secure  said 
debt.  Tbe  mortgages  were  executed,  re- 
spectively, on  June  3  and  Deceml>er  16, 1886. 
No  defense  was  made  by  Sargeant  &  Co.  It 
was  alleged  that  appellant  had  purchased  tbe 
mortgaged  property  at  an  execution  sale  un- 
der a  judgment  in  her  favor  rendered  iu  tbe 
district  court  of  Galveston  county  against  R. 
P.  Sargeant.  and  that  she  had  actual  and  con- 
structive notice  of  appellees'  lien.  Appel- 
lant. Kate  Lee  Wallis,  answered,  alleging  an 
indebtedness  to  her  by  Sargeant  prior  to  and 
since  the  execution  of  the  mortgages,  and  the 
recovery  of  a  judgment  by  her,  against  him, 
in  the  district  court  of  Galveston  county,  for 
about  $8,021.98,  on  November  22,  1886,  and 
the  purchase  of  tbe  mortgaged  property  nn> 
der  execution  issued  on  said  judgment  April 
4,  1887,  and  that  the  mortgages  executed  to 
appellees  were  fraudulent."  etc. 

It  appears  from  the  evidence  that  there  had 
been  frequent  and  extensive  business  trans- 
actions between  the  firm  of  Sargeant  &  Co. 
and  appellees  from  August,  1885,  up  to  and  in- 
cluding tbe  time  of  the  execution  of  the  mort- 
gages, resulting  in  an  indebtedness  to  appel- 
lees on  June  3,  1886,  of  about  $5,500.  Tbe 
mortgage  of  that  date  was  executed  to  secure 
a  note  for  $1,000,  which  sum  was  then  ad- 
vanced to  Sargeant  A  Co.  Although  the  lat- 
ter firm  were  largely  in  debt  to  appellees  at 
that  time,  only  the  $1,000  mentioned  was  se- 
cured by  the  mortgage.  On  the  16th  Decem- 
ber, 1886,  the  indebtedness  of  Sargeant  &  Co; 
to  appellees  had  reached  the  sum  of  about 
$9,269.96,  and  a  second  mortgage  was  exe* 
cuted,  which  appears  to  have  taken  the  place 
of  the  former.  This  latter  mortgage,  how- 
ever, secured  only  tbe  sum  of  $5,500,  consist- 
ing of  two  uotes, — one  for  $3,000,  and  one  for 
$2,500.  One  thousand  dollars  of  this  indebt- 
edness consisted  of  that  amount,  paid  to  Sar- 
geant &  Co.  on  that  day,  December  16, 1886; 
and  the  balance,  $4,500,  was  money  owing  to 
appellees  by  Sargeant  which  accrued  between 
June  3  and  December  16. 1886.    The  proper- 
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ty  enabraced  in  the  second  mortgHge  was  the 
same  as  that  conveyed  in  the  mortgage  of 
June  3, 1886,  with  theaddition  of  eight  mules, 
seven  floats  and  harness,  and  one  dray  and 
harness.  There  was  testimony  to  the  effect 
'  that  the  property  mortgaged  was  not  equal  in 
vnliie  to  the  amount  of  Sargeant  &  Co.'s  in- 
debtedness to  appellees,  and  ftiere  was  evi- 
dence that  it  exceeded  it  in  value.  Tlie  out- 
side cash  value  of  the  property,  one  witness 
testified,  was  worth  $4,750.  The  proof  showed 
that  appellees  knew  of  the  insolvency  of  the 
firm  of  Sargeant  &  Co.  On  May  28,  1886. 
appellant  filed  suit  In  the  district  court  of 
Galveston  county,  against  S.  P.  Sargeant  and 
others,  on  a  bond  to  recover  83,000.  He  was 
cited  to  answer  on  May  29,  1886;  and  in  No- 
vember, 1886,  she  recovered  judgment  for 
#3,021.98.  Appellant  claims  title  to  the  mort- 
gaged property  by  virtue  of  a  sale  under  the 
foregoing  judgment  in  March,  1887. 

There  are  but  two  assignments  of  error 
presented  in  the  brief  of  appellants  which  we 
regard  as  necessary  to  be  considered.  The 
questions  embraced  in  these  are,  in  our  opin- 
ion, decisive  of  this  appeal. 

The  fifth  assignment  is  that  the  court  erred 
io  charging  the  jury  as  follows:  "Aa  to  the 
notes  of  16tli  December.  1886,  for  $3,000  and 
for  $2,500,  and  the  mortgage  of  16tli  Decem- 
ber, 1886,  given  to  secure  their  payment,  I 
charge  you  that  if,  in  addition  to  the  $1,000 
note,  Sargeant  was  actually  indebted  to  Adoue 
&  Lobit  the  amount  of  said  two  notes,  for  an 
indebtedness  theretofore  existing,  then  the 
said  two  notes  and  mortgage  of  16th  of  De- 
cember, 1886,  would  be  valid,  although  Adoue 
&  Lobit  may  have  known  of  Siirgeant's  in- 
solvency, and  although  the  effect  of  the  mort- 
gage would  necessarily  defeat  or  delay  Kate 
Wallis  in  tlie  collection  of  her  judgment,  as 
Sargeant  had  a  legal  right  to  secure  one  cred- 
itor to  the  hindering,  delay,  or  defeat  of  other 
ereditors,  and  would  entitle  Adoue  &  Lobit 
to  a  verdict  for  the  amount  due  on  said  two 
notes  and  interest,  and  foreclosure  of  the 
mortgage  of  16th  of  December,  1886,  against 
Sargeant  and  Anderson  and  Wallis.  But  if 
you  believe  from  the  evidence  that  at  the  time 
of  the  execution  of  said  two  notes  and  mort- 
gages of  16tb  of  December,  1886,  Sargeant  was 
not  indebted  to  Adoue  &  Lobit  said  $2,500 
and  $3,000  for  past  indebtedness  then  owing 
by  Sargeant  to  plaintiff,  then  said  mortgage 
would  be  fraudulent  in  law  as  to  Kate  Wal- 
lis." The  tliird  subdivision  of  the  eleventh 
assignment  is  that  tbi:  court  erred  in  overrul- 
ing appellant's  motion  for  a  new  trial,  be- 
cause "it  appeared  from  the  evidence  that 
the  notes  and  mortgage  of  December  16, 1886, 
were  for  moneys  actually  advanced  upon  that 
day,  and  not  for  an  indebtedness  theretofore 
existing." 

The  uncontroverted  evideuce  supported  the 
negative  of  the  issue  correctly  submitted  to 
the  jury  in  tlie  charge  quoted.  Tiiat  is  to 
say,  the  fact  was  not  disputed  that  the  two 
notes  for  $3,000  and  $2,500,  respectively,  re- 
ferred to  in  the  charge,  did  not  represent  past 


Indebtedness  due  to  th«  appellees,  but  $4,500 
only  of  such  indebtedness  was  embraced  in 
these  notes.  The  balance,  of  $1,000  was  paid 
in  cash  to  Sargeant  &  Co.  by  appellees  upon 
the  execution  bf  the  mortg^e.  So  standing 
the  proof,  and  the  law  liaving  been  correctly 
announced  in  the  above  charge,  it  follows, 
necessarily,  that  the  verdict  finding  the  mort- 
gage valid  was  against  the  law  and  the  evi- 
dence. Under  these  instructions  and  the  tes- 
timony, which,  aa  we  have  said,  was  not  con- 
flicting upon  this  issue,  the  verdict  should 
have  been  that  the  mortgage  was  fraudulent 
as  to  appellant.  The  question  is  raised  in 
the  assignments  mentioned;  and  for  the  error 
indicated  we  thinly  the  judgment  should  be 
reversed,  and'  the  cause  remanded. 

Statton,  C  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  reversed,  and  cause  remanded. 


Gulf,  C.  &  S.  F.  Rt.  Co.  v.  Hodges. 

(Supreme  Court  of  Texai.    Feb.  li,  1890.) 

Railroad  Companmes— Neoliobhcb — Ihbtrvo- 
Tio^a — Fleasiso. 

1.  In  an  action  against  a  railroad  company  for 
personal  iDjuries,  an  ingtruction  that  the  company 
had  the  right  to  run  Its  cars  on  the  street  where 
the  accident  occurr^,  and  was  required  "to  use 
stich  care  and  prudence  as  the  most  ■kilUnl  and 
careful  and  prudent  engineers  would  use  under 
similar  circumstances,"  and  that,  in  the  absence 
thereof,  the  company  would  be  guilty  of  negli- 
gence, and  liable  for  a  resulting  injnry,  tends  to 
induce  the  belief  that  a  greater  iogre«  of  care  is 
required  than  the  law  exacts, 

3.  A  requested  instruction  that  the  company 
had  the  right  to  nse  the  track,  and  that  an  engi- 
neer was  not  requii'ed  to  stop  his  engine  merely 
because  be  saw  a  person  driving  up  the  street  par- 
allel with  the  track;  that  U  the  managers  of  the 
train  kept  a  proper  lookout,  and  saw  plaintiff  driv- 
ing up  the  street  parallel  to  the  track,  and  that  his 
horse  appeared  to  be  gentle,  and  there  was  nothing 
to  indicate  that  it  would  get  frightened,  and  col- 
lide with  the  cars,  and  that  if  the  engineer  man- 
aged the  train  with  such  care  and  prudence  as  a 
reasonably  pmdent  man  would  have  observed  un- 
der the  ciroomstances,  plaintiff  cannot  reoover,— 
while  not  unexceptionable,  correctly  suggests  the 
required  degree  of  care. 

8.  The  petition  alleired  that,  while  plaintiff  was 
driving  along  the  street,  defendant's  oars  came 
around  a  curve  in  front  of  him,  and  that  defendant's 
servants,  seeing  his  dangerous  position,  "  refused 
to  slow  up  or  stop  the  engine,  but  went  right  on 

FutBng  and  blowing  its  smoke  and  steam,  and  so 
rightened  plaintiff's  horse, "  etc  Held,  that  the 
allegation  of  negligence  related  to  and  Included 
the  emission  of  smoke  and  steam,  and  that  it  was 
proper  to  refuse  to  instruct  that,  as  the  petition 
did  not  allege  that  smoke  or  steam  was  nnneoes- 
sarily  or  negligently  emitted,  the  jcry  could  not 
&ai  for  plaintiff  on  that  ground. 

Appeal  from  district  court,  Galveston 
county. 

jr.  iV.  Terry,  for  appellant.  8.  T,  Fon- 
taine. F.  W.  Fiekett,  and  W.  B.  Detuon,  for 

appellee. 

Hemrt,  J.  Appellee  instituted  this  suit 
to  recover  damages  for  injuries  to  himself, 
and  to  his  horse  and  dray,  charged  to  have 
been  caused  by  the  negligent  operation  of 
one  of  appellee's  steam-eugines  u|>oa  Post- 
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Office  street,  in  the  city  of  Galveston.  Plain- 
tiff recovered  a  Judgment  for^S.OOO.  Plain- 
tiff was  driving  ills  horse,  attached  to  tlie 
dray,  along  a  narrow  space  between  tlip  raiU 
road  traclc  and  ttie  carbing  of  tlie  street.  Ttiere 
was  evidence  that  when  the  engine  passed 
Um,  in  the  narrow  space,  steum  and  smoke 
were  blown  from  it  in  such  manner  as  to 
frighten  the  horse,  and  cause  it  to  baclc  the 
draj  Into  collision  wilh  the  engine,  causing 
the  injury  complained  of.  The  court  gave 
tiie  jury  the  following  charge,  which  is  com- 
plained of  as  erroneous:  "The  defendant 
company  had  the  right  to  run  its  engine  and 
car  on  its  track  on  Post-Otflce  street,  and,  in 
the  operation  of  its  engine  and  car  upon  the 
street,  was  required  to  use  such  oare  and  pru- 
dence as  the  most  skillful  and  careful  and  pr  un- 
dent engineers  would  use  under  similar  cir- 
cumstances, and  if  they  ftilled  to  use  such 
care  and  prudence  they  wonid  l>e  guilty  of 
negUgenoe;  and  if  such  negligence  causes 
an  injury  to  another  the  company  would  be 
liable  in  damages  for  such  injuries." 

In  the  case  of  Cotton-Press  Co.  r.  Bradley 
the  rule  on  the  subject  is  stated  in  the 
following  language:  "The  standard  to  test 
the  question  of  negligence  wl  non  is  the 
common  experience  of  mankind,  and  im- 
plies, generally,  the  want  of  that  care  and  dil- 
igence which  ordinarily  prudent  men  would 
use  to  prevent  injury  under  the  circumstanc- 
es of  the  particular  case. "  52  Tex.  599.  What 
is  ordinary  care  or  diligence  Will  vary  with 
the  •arrounding  circumstances  and  condi- 
tions. 

The  defendant  requested,  and  the  court 
refused  to  give,  the  following  charge:  "  You 
are  charged  that  the  defendant,  having  the 
permission  of  the  city  council  of  Galveston 
to  construct  and  operate  its  railroad  on  Poet- 
Offlce  street,  had  the  legal  right  to  run  its 
engines  and  trains  on  said  street,  and  yo\x  are 
further  instrncted  that  an  engineer  is  not  re- 
quired to  stop  his  engine  merely  because  lie 
sees  a  party  driving  up  the  street  parallel 
with  the  track;  and  if  you  believe  from  the 
evidence  that  the  managrers  of  the  train  were 
keeping  a  proper  lookout,  and  saw  the  plain- 
tiff driving  up  the  street  parallel  with  the  rail- 
road track,  and  that  his  horse  appeared  to  be 
gentle,  and  there  was  nothing  in  the  sur- 
rounding circumstances  to  Indicate  to  the 
managers  of  the  engine  that  the  plaintiff's 
horse  would  get  frightened,  and  collide  with 
the  engine  or  train,  and  that  the  engineer 
managed  the  train  with  such  care  and  pru- 
dence as  a  reasonably  prudent  man  would 
have  observed  under  the  circumstances,  then 
you  will  find  for  the  defendant."  We  think 
the  charge  given  by  the  court  was  calculated 
to  impress  the  jury  with  the  belief  that  a 
greater  degree  of  diligence  whs  required  of 
defendant's  servants  than  the  law  exacts; 
and,  while  we  are  not  prepared  to  say  that 
the  charge  requested  should  have  been  given, 
if  the  charge  of  the  court  hSid  been  auexcep- 
tionsble,  especially  without  something  on  the 
subject  of  the  escaping  smoke  and  steam> 
T.13B.w.no.2 — 5 


we  think  It  suggested  to  the  court  the  correct 
general  statement  of  the  degree  of  care  that 
the  engineer  was  required  to  exercise. 

Appellant  complains  of  the  r^usal  of  the 
court  to  give  the  following  charge:  "The 
second  amended  petition,  upon  which  the 
case  is  being  tried,  does  not  allege  that  smoke 
or  steam  was  unnecessarily  or  negligently 
let  off  or  blown  from  the  engine ;  and  there- 
fore you  cannot  And  for  the  plaintiff  on  tlie 
ground  that  smoke  or  steam  came  from  the 
engine,  although  you  may  believe  that  either 
or  both  did  come  from  the  engine,  and,  un- 
less you  find  for  the  plaintiff  on  some  other 
issue  in  the  case,  under  the  chaigs  of  the 
court,  you  will  find  for  defendant."  Ifths 
pleading  had  been  as  represented,  the  chargs 
would  have  been  a  proper  one  to  give.  The 
petition  charges  that  plaintiff  was,  "by  the 
negligence  and  carelessness  of  defendant,  its 
agents  and  employes,  run  into  by  an  engine 
and  cars  owned  and  controlled  by  the  d^ 
fendant,  and  operated  and  managed  by  its 
agenu,  as  follows:  That,  while  plaintiff  was 
driving  along  said  street,  •  «  *  defend* 
ant's  cars  and  engine  ctunearoond  the  curve 
in  said  street,  a  short  distance  in  front  of 
plaintiff,  «  *  *  and,  although  they  (de- 
fendant's servants)  saw  the  great  danger  to 
which  plaintiff  was  exposed  if  they  should 
pass  him  in  such  a  narrow  way,  they  re- 
fused to  slow  up  or  stop  said  engine,  but 
went  right  on  pulling  and  blowing  its  smoke 
and  steam,  and  so  frightened  plaintiff's 
horse, "  etc  We  think  the  allegation  of  neg> 
ligence  relates  to  and  includes  the  emission 
of  the  steam  and  smoke,  and  that  the  charge 
was  properly  refused. 

We  find  in  the  record  no  other  error.  The 
judgment  is  reversed,  and  the  cause  re> 
manded. 


M issousi  Fao.  Bt.  Go.  »t  oZ.  o.  WerrB. 
(Supreme  Court  of  Texaa.    Jan.  38, 1890.) 

HaSTEK   Aim    SSBTAMT  — DAKOEBonS    APPLIANCBS 
— VSKDICT. 

1.  A  railroad  oompany  is  liable  to  an  Inexperi- 
enced brakeman  for  Injuriee  received  while  coup- 
ling foreign  cars,  the  injury  beioK  oaused  by  tae 
unusual  construction  of  the  couplings,  materially 
differing  from  those  of  ita  own  cars,  unless  it  has 
cautioned  him  against  the  danger. 

3.  A  verdict  "tor  the  plaintiff,  damages  to  the 
amount  of  S7,500, "  is  sufQciently  definite. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Leon  county;  Sahcbi.  B.  Frost, 
Judge. 

Action  by  Hugh  L.  White,  against  the 
Missouri  Pacific  Bail  way  Company  and  the 
International  &  Great  Northern  Railway 
Company,  to  recover  for  personal  injuries. 
Defendants  appeal  from  a  judgment  for 
plaintiff  of  87,600. 

F.  if.  Etheridge  and  B.  D.  DathteU,  for 
appellee. 

AoKSR,  P.  J.  Appellee  brought  this  suit  to 
recover  damages  for  personal  injury,  which 
caused  the  permanent  loss  of  the  use  of  his 
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hand,  white  he  was  employed  by  appellanta 
as  a  brakeuian  on  their  freight  trains,  in 
which  capacity  he  had  served  from  the  Slst 
day  of  October  to  the  24th  of  November. 
1887.  when  be  received  the  injury.  There 
was  verdict  and  judgment  for  plaintiff  for 
$7,500.  It  was  alleged,  and  the  plaintiff  tea- 
tifled,  that  the  injury  was  caused  by  the  un- 
usaal  and  hazardous  construction  of  the 
couplings  of  certain  foreign  cars  composing 
a  circus  train  which  defendant  companies 
received  at  Palestine,  to  be  transported  over 
their  road  to  Tyler,  Tex.;  that  he  was  famil- 
iar with  the  construction  of  the  cars  belong- 
ing to,  and  in  general  use  by,  the  defendants 
and  other  companies,  but  had  never  before 
seen  cars  constructed  like  those  composing 
the  circus  train,  which  were  extrahazardous 
because  of  having  dead-woods  or  buffer 
blocks  on  each  side  of  the  draw-heads;  that 
these  buffer  blocks  prevented  the  coupling 
being  made  in  the  usual  way,  and  required 
the  brakeman  to  hold  the  pin  with  one  hand 
above  the  blocks,  and  to  guide  the  link  with 
the  other  below  the  blocks,  in  making  coup- 
lings; that  in  attempting  to  make  a  coupling 
between  these  cars  at  Tyler,  in  obedience  to 
an  order  of  the  conductor  of  the  train,  his 
hand  and  wrist  were  caught  between  the 
buffer  blocks,  and  crushed,  rendering  him  a 
cripple  for  life;  that  he  had  had  but  a  few 
weeks'  experience  as  a  brakeman;  that  he 
was  not  informed  of  the  peculiar  construction 
of  the  circus  car,  nor  warned  of  the  extra 
danger  therefrom;  that  if  the  couplings  of 
these  cars  had  been  such  as  were  in  use  on 
defendants'  roads  he  would  nut  have  been  in- 
jured; that  when  he  was  ordered  to  make 
the  coupling  the  cars  were  within  two  or 
three  feet  of  each  other,  one  moving  towards 
the  other,  and  he  stepped  in  between  them, 
and  attempted  to  make  the  coupling  in  the 
usual  way,  without  knowing  of  the  existence 
of  the  buffer  blocks,  which  he  did  not  notice 
until  he  received  the  injury. 

The  only  proposition  submitted  under  the 
first  assignment  of  error  is:  "That  a  servant 
is  presumed  to  have  assumed  all  the  risks 
ordinarily  incident  to  the  business  or  employ- 
ment in  which  he  engages;  also,  all  other 
open  and  visible  risks,  whether  usually  inci- 
dent to  the  business  or  not."  In  the  case  of 
Kailway  Co.  v.  Callbreath,  66  Tex.  528,  1  S. 
W.  Hep.  622,  a  case  very  similar  in  every  par- 
ticular to  this,  it  was  said:  "As  a  general 
principle,  the  law  is  well  established  that  one 
who  accepts  the  employment  of  another  as- 
sumes all  ordinary  risks  incident  to  such  em- 
ployment, and  cannot  recover  for  injuries  re- 
sulting therefrom.  *  *  *  And  as  a  gen- 
eral rule  it  is  not  the  duty  of  the  employer  to 
instruct  him  as  to  the  rules  of  service,  or 
warn  him  of  the  dangers  incident  thereto,  un- 
less information  be  asked.  Railway  Co.  v. 
Watts,  64  Tex.  568.  But  this  rule  is  sub- 
ject to  some  qualiflcntions.  It  was  held  by 
this  court,  in  the  case  last  cited,  that,  the 
servant  being  inexperienced,  and  ignorant  of 
the  dangers  of  the  service  upon  which  he  was 


just  entering,  it  was  the  daiy  of  the  company 
to  have  informed  him  of  these  dangers.  The 
law  is  thus  stated  by  a  well-known  text- 
writer:  'Where  there  are  •  ♦  ♦  has- 
ards  incident  to  an  occupation  which  the  mas- 
ter knows,  or  ought  to  know,  it  is  his  duty  to 
warn  the  servant  of  them  fully,  and,  failing 
to  do  so,  he  is  liable  to  him  for  any  injury  that 
he  may  sustain  in  consequence  of  such  neg- 
lect; and  this  rule  applies,  even  where  the 
danger  or  hazard  is  patent,  if,  through  youth, 
inexperience,  or  otiier  caase,  the  servant  is 
incompetent  to  fully  understand  the  nature 
and  extent  of  the  hazard.'  Wood,  Mast.  & 
Serv.  714.  *  *  *  In  the  case  before  us 
it  appears  that  the  car  which  caused  the  in- 
jury was  used  only  in  connection  with  a  pat- 
ented invention,  and  only  upon  the  lines  of 
two  railroad  companies,  so  far  as  the  evi- 
dence discloses,  and  that  the  proportion  of 
these  cars  to  those  of  the  usual  and  regular  con- 
struction was  not  more  than  one  in  a  thousand 
It  further  appears  that  appellee,  though  of 
long  experience  as  a  brakeman,  had  never 
seen  a  car  like  the  one  in  question,  and  never 
saw  the  peculiarity  of  this  until  the  Injury 
was  inflicted.  All  otlier  cars  were  capable  of 
being  safely  coupled  by  the '  helper'  standing 
between  them,  and  this  was  the  usual  mode 
of  making  the  coupling.  Under  these  cir- 
cumstances, can  it  be  said  that  appellee's  ex- 
perience availed  him  in  avoiding  the  danger 
in  this  case?  *  *  •  We  think,  therefore, 
it  was  the  duty  of  appellants  to  have  informed 
appellee  of  the  use  of  these  construction  cars 
upon  their  roads  when  he  entered  their  serv- 
ice upon  the  yards,  and  of  the  danger  of  at- 
tempting to  couple  them  in  tlie  usual  way, 
and  that  their  failure  to  so  do  was  negli- 
gence, and  renders  them  liable  for  the  in- 
jury." 

The  analogy  between  the  case  from  which 
the  foregoing  lengthy  quotation  is  made,  and 
this  case,  is  so  striking  that  but  little  is  left 
for  us  to  say  in  disposing  of  the  question  pre- 
sented by  the  first  assignment  of  error.  Call- 
breath  was  an  experienced  brakeman,  having 
been  engaged  in  that  service  for  years  oh  dif- 
ferent roads,  and  consequently  familiar  with 
the  construction  of  cars  in  ordinary  and  gen- 
eral use  upon  railroads,  but  had  never  seen 
such  a  car  as  caused  his  injury  until  at  the 
time  his  injuries  were  received.  In  this  case, 
while  White  had  had  very  little  experience  as 
a  brakeman,  he  had  become  accustomed  to 
the  construction  of  the  cars  in  the  service  of 
defendants,  and  which  were  in  general  use 
by  railroads,  and  could  couple  and  uncouple 
them  with  safety.  The  cars  which  caused 
his  injury  were  of  peculiar,  unusual,  and  ex- 
trahazardous construction,  with  which  he 
was  entirely  unacquainted,  never  having  seen 
such  before,  or  noticed  these,  until  at  the 
time  of  the  accident;  and  we  think  the  com- 
panies should  have  notified  him  of  their  un- 
usual construction,  and  warned  him  of  the 
danger  therefrom.  The  conductor  testified, 
it  is  true,  that  he  notified  the  plaintiff  of  the 
unusual  construction  of  the  circus  cars,  and 
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warned  him  to  be  careful ;  but  this  was  con- 
tradicted by  plaintiff,  which  made  a  question 
peculiarly  within  the  province  of  the  jury. 
It  appears  from  the  evidence  that  the  con- 
struction of  the  circus  cars  make  them  extra- 
hazardous;  and  it  was  the  duty  of  the  defend- 
ants to  know  that  they  were  so,  and  to  warn 
the  plaintiff  of  the  increased  danger  he  was 
subjiected  to  in  handling  them.  We  therefore 
conclude  that  the  first  assignment  of  eiTor  is 
not  well  taken. 

The  next  assignment  of  error  presented  is 
claimed  to  be  on  "fundamental  error  of  law 
apparent  on  face  of  record,"  and  is  as  follows: 
"Thf  court  below  erred  in  overruling  appel- 
lants' motion  in  arrest  of  judgment,  because 
the  verdict  of  the  jury  was  so  vague  and  in- 
definite and  uncertain  that  no  valid  judgment 
could  be  rendered  thereon."  We  think  it  is 
a  sufficient  answer  to  this  assignment  to  set 
out  the  verdict:  "We,  the  jury,  find  for  the 
plaintiff  damages  to  the  amount  of  $7,500. 
T.  T.  Shehhan,  Foreman."  Our  attention 
has  not  been  called  to  any  particular  in  which 
the  verdict  is  vague,  indefinite,  and  uncer- 
tain; and  we  are  unable  to  detect  any  defect 
or  insuflSciency  in  it. 

The  fifth  and  only  other  assignment  of  er- 
ror presented  is  to  the  effect  that  the  verdict 
of  the  jury  is  contrary  to  the  evidence.  With- 
oat  quoting  the  evidence,  we  deem  it  suffi- 
cient to  say  that  we  think  the  evidence  pro- 
vioQsly  stated  in  thisopinion  sufficient  to  sus- 
tain the  verdict.  We  have  read  the  facts 
carefully,  and  think  the  verdict  in  accordance 
with  the  preponderance  of  the  evidence.  We 
are  of  opinion  that  the  judgment  of  the  court 
below  should  be  affirmed. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  affirmed. 


Saupson  v.  Sounset. 
ISuvretM  Court  of  Texa*.   Jan.  28, 1880.) 
AppsALrBoin) — Sdbstub. 
A  surety  on  s  bond  for  costs  does  not,  on 
judgment  In  the  action  against  his  principal,  tie- 
come  a  party  to  the  suit,  and  therefore  incompe- 
tent as  a  nirety  on  an  appeal-bond. 

Appeal  from  district  court.  Jefferson  coun- 
ty; W.  H.  FoBD,  Judge. 

Tom  J.  Xusaell  and  ff.  W,  Trenchard,  for 
appellant.    Douglate  c£  Lanier,  for  appellee. 

Gaixes,  J.  Appellant  brought  this  suit 
in  a  justice's  court  against  appellee,  and 
filed  a  cost-bond,  with  two  sureties,  as  re- 
quired by  law.  The  jury  returned  a  verdict 
for  appellee,  and  thereupon  the  justice  en- 
tered  a  judgment  against  appellant  that  he 
take  nothing  by  his  suit,  and  Hgainst  him 
and  his  sureties  on  his  cost-bond  for  the 
costs  of  the  action.  He  appealed  to  the  dis- 
trict court,  and  filed  an  appeal-bond  with 
two  sureties,  one  of  whom  was  a  surety  up- 
on bis  bond  for  costs;  In  the  district  court 
the  appellee  moved  to  dismiss  the  appeal,  on 


the  ground  that  the  bond  was  not  sufficient. 
The  objection  was  that  the  surety  upon  the 
cost-bond  was  incompetent  as  a  surety  up- 
on the  appeal-bond,  and  that,  therefore,  the 
obligation  stood  as  if  it  were  signed  by  one 
surety  only.  The  court  sustained  the  mo- 
tion, and  dismissed  ttie  appeal,  and  from 
that  judgment  the  appeal  to  this  court  is 
prosecuted. 

Our  decisions  upon  the  question  of  com- 
petency of  sureties  to  an  appeal-bond,  who 
are  sureties  upon  the  principal's  bond  in  the 
court  below,  and  against  whom  judgment 
has  been  rendered  as  such,  are  somewhat  in 
conflict.  In  Trammell  v.  Trammell,  16  Tex. 
291,  there  was  a  judgment  against  the  de- 
fendant in  a  sequestration  suit,  and  against 
the  sureties  on  his  replevy  bond.  The  de- 
fendant appealed.  The  sureties  did  not  ap- 
peal, but  signed  his  appeal-bond  as  sureties. 
Upon  a  motion  to  dismiss,  after  a  very  care- 
ful consideration  of  the  question,  the  court 
held  the  bond  to  be  good.  Daniels  v.  Lar- 
endon,  49  Tex.  216,  holds  a  contrary  doctrine. 
There  the  question  came  up  on  a  motion  to 
reinstate  the  case,  which  had  been  dismissed 
fur  want  of  prosecution.  The  motion  was 
refused,  one  of  the  grounds  of  the  refusal 
being  that  the  bond  was  not  sufficient  to 
give  the  court  jurisdiction.  The  appellant 
had  given  an  injunction  bond  in  the  court 
below,  and  judgment  had  been  rendered 
against  bim  and  his  sureties  for  costs.  They 
were  the  sureties  on  the  appeal-bond.  La- 
badie  v.  Dean,  47  Tex.  90,  is  frequently  cited 
in  favor  of  a  similar  doctrine,  but  the.  case 
bears  very  remotely  upon  the  question.  In 
that  case  there  were  several  plaintiffs,  and 
judgment  had  been  rendered  against  all  of 
them  in  the  court  below.  One  alone  ap- 
pealed, and  two  of  his  co-plaintiffs  became 
sureties  on  his  appeal-bond.  The  bond  was 
held  insufficient.  But  in  Saylor  v.  Marx, 
56  Tex.  90,  the  question  came  up  again.  In 
that  case  the  sureties  on  the  cost-bond  in  the 
district  court  became  the  plaintiff's  sureties 
upon  his  appeal  to  this  court.  A  motion  to 
dismiss  was  not  made  in  the  time  prescribed 
by  the  rules  of  the  supreme  court.  See  rules 
8.  9.  The  question  was  presented  whether 
the  court  should  dismiss  the  cause  notwith- 
standing a  motion  to  dismiss  was  not  filed 
in  proper  time;  and  it  was  held  that  the 
bond  was  not  absolutely  void,  and  that  the 
court  had  jurisdiction  of  tlie  case.  Whetlier 
or  not  the  appeal  would  have  been  dismissed, 
if  the  motion  had  been  made  in  time,  was 
not  decided.  In  Daniels  v.  Larendon,  supra, 
(which  is  the  only  case  which  supports  the 
ruling  of  the  court  below,)  the  decision  is 
based  upon  the  ground  that  the  sureties  to 
the  injunction  bond  are  parlies  to  the  suit. 
They  do  become  parties  to  the  litigation  by 
becoming  sureties  upon  the  injunction  bond, 
and  are  liable  to  have  a  judgment  rendered 
against  them  in  the  suit  in  which  it  is  filed. 
Whether  this  is  a  sufficient  reason  for  adher- 
ing to  the  ruling  in  the  case  last  cited,  or 
whether  we  should  return  to  the  doctrine  of 
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Traramell  y.  Trammell,  we  do  not  here  io* 
cide.  But  we  are  of  opinion  that  the  sure- 
ties on  H  bond  given  merely  to  secure  the 
costs  of  the  suit  do  not  become  parties  to  the 
action.  The  costs  are  the  mere  incident  of 
the  litigation,  and  for  this  only  they  are 
bound.  We  therefore  conclude  that,  in  the 
event  their  principal  be  cast  in  the  suit,  they 
may  become  his  sureties  upon  bis  bond  to 
appeal  the  case.  As  was  said  in  Trammell 
V.  Trammell,  supra:  "The  question  is  not 
whether  the  appeal-bond  will  give  any  addi- 
tional security,  but  whether  it  gives  sufil- 
cient  security."  This  ruling  Is  in  accord- 
ance with  the  decisions  of  our  court  of  ap- 
peals. Heidenbeimer  v.  Bledsoe.  1  Civil 
Caa.  Ct.  App.  §  317;  Word  v.  Beither,  2  Civ- 
il Cas.  Ct.  App.  §  778.  For  the  error  of  the 
court  below  in  dismissing  the  appeal  from 
the  justice's  court  the  judgment  is  reversed, 
and  the  cause  remanded. 


Bboussard  v.  Sabine  &  E.  T.  Bt.  Co. 
(Supreme  Court  of  Texcu.    Jan.  81, 1890.) 
Appkal— RacoBD. 
I.  An  entry,  "Oeneral  demarrerto  plaintiff's 
trial  amendment  overruled.    Special  exceptions, 
except  the  one  of  Injury  to  cattle,  overruled, " — 
does  not  sufficiently  show  that  any  exception  wm 
sustained,  or,  if  any,  which  one;  there  being  sev- 
eral relating  to  the  subject  mentioned. 

2.  A  statement  of  tacts  filed  two  days  after 
final  adjournment  of  the  trial  court  will  not  be  con- 
sidered on  appeal,  where  no  order  is  shown  to  have 
been  entered  during  the  term  authorizing  the  state- 
ment to  be  made  up  in  vacation,  as  reqmred  by  Bev. 
Bt.  Tex.  art.  1379. 

Error  from  district  court,  Jefferson  coun- 
ty; W.  H.  FoBD,  Judge. 

Action  by  Theo.  Broussard  against  the  Sa^- 
bine  &  East  Texas  liailway  Company.  Plain- 
tiff bein((  deceased,  writ  of  error  is  prose- 
cuted by  his  executors,  D.  W.  Lewis  and 
Margaret  Broussard. 

Tom  J.  Russell,  for  appellant. 

Henkt,  J.  Appellant  sued  to  recover  dam- 
ages alleged  to  have  been  caused  by  floods  re- 
sulting from  the  negligent  construction  of 
defendant's  railroad.  The  items  of  damage 
as  stated  by  him  were  as  follows:  First.  The 
loss  of  bis  corn  crop  in  1884.  Second.  The 
death  of  13  cows,  caused  by  the  overflow  of 
1884.  Third.  The  death  of  20  cows  and  40 
yearlings,  and  depreciation  in  value  of  60 
yearlings,  caused  by  overflow  in  1885. 
Fourth.  The  death  of  200  cattle  by  reason  of 
the  overflow  of  1885.  Fifth.  The  loss  of  the 
use  of  pasture  land,  and  the  value  of  the 
grass  on  the  land,  in  May,  1884,  and  fur  three 
months  while  the  water  continued  on  the 
land,  and  thence  until  October  following,  be- 
fore the  grass  grew  upon  the  land  again. 
Sixth.  The  loss  of  inclosed  pasture  of  840 
acres  during  the  months  of  January  and  Feb- 
ruary, 1885,  while  overflowed,  and  thence 
until  the  1st  of  June;  because  the  water  had 
so  injured  the  sod  that  grass  would  not  grow. 
Special  exceptions  to  the  manner  of  pleading 
these  facts  in  his  petition  were  sustained  by 


the  court,  upon  which  plaintiff  flled  a  trial 
amendment,  in  which  he  again  set  up  all  of 
said  facts.  The  pleadings,  as  amended,  were 
again  excepted  to,  but  the  exceptions  were 
overruled,  except  in  one  particular.  The 
only  entry  of  the  action  of  the  court  on  tlie 
exceptions  to  the  pleadings,  as  they  read  after 
plaintiff's  trial  amendment  was  filed,  is  in 
the  following  words:  "General  demurrer  to 
plaintiff's  trial  amendment  overruled.  Spe- 
cial exceptions,  except  the  one  of  injury  to 
the  cattle,  overruled.  Defendant  excepts." 
It  is  only  by  construction  that  this  order  can 
be  held  to  have  sustained  any  exception;  and 
if,  by  that  means,  we  could  determine  that 
"one,"  relating  to  the  injury  of  cattle,  was 
sustained,  we  still  would  not  be  able  to  know 
which  one  of  several  relating  to  that  subject 
was  intended.  The  judgment  entry  ought 
to  be  made  to  afiirmatively  show  what  excep- 
tions are  sustained,  and  we  will  not,  when 
such  an  omission  to  do  so  exists  as  we  find  ia 
this  ciise,  aid  the  judgment  by  construction 
or  otherwise.  There  being  nothing  in  the 
record  to  show  that  the  court  sustained  ex- 
ception to  plaintiff's  pleadings  after  they 
were  amended.  It  presents  no  error  in  that 
respect  for  our  consideration.  The  record 
before  us  shows  that  the  terra  of  the  court  at 
which  the  judgment  appealed  from  was  ren- 
dered was  finally  adjourned  on  8th  day  of 
June,  1887,  and  that  the  statement  of  facts 
was  not  filed  until  the  10th  day  of  June, 
1887,  or  two  days  after  the  adjournment  of 
the  tierm.  It  is  not  shown  that  an  order  was 
entered  during  the  term  authorizing  the  state- 
ment of  facts  to  be  made  up  in  vacation. 
Bev.  St.  art.  1379.  In  the  absence  of  such  an 
order,  we  cannot  consider  the  statement 
found  in  the  record. 

Other  assignments,  insisted  upon  by  appelr 
lant,  are  such  as  cannot  be  considered  in  the 
absence  of  a  proper  statement  of  facts.  The 
Judgment  is  affirmed 


Buff  et  al.  e.  Lun>. 
(Supreme  Court  of  Texa*.    Jan.  81, 1890.) 
Quieting  Title. 
Deed  for  land  was  given,  in  1861,  reserving  a 
vendor's  lien  until  payment  of  purchase-money 
notes.    The  grantee  soon  afterwanis  left  the  state, 
and  was  never  heard  from  again ;  and  shortly  after 
the  war  the  notes  were  given  to  an  attorney  for  col- 
lection, but  he  failed  to  find  the  maker,  and  in  18T8 
ratnmed  them  to  the  owners'  agent,  who  after- 
wards moved  away,  and  the  notes  were  not  pro- 
duced at  trlaL  £fe(d,  that  plaintiffs,  claimingnnder 
the  original  grantor,  having  taken  possession,  were 
entitled  to  a  decree  quieting  title  in  them. 

Appeal  from  district  court,  Jefferson  coun- 
ty; W.  H.  FoBD,  Judge. 
James  H.  Rac?\ford,  for  appellants. 

Henrt,  J.  Appellants,  claiming  to  have 
the  title  of  one  Otto  Buff,  brought  this  suit 
by  publication  to  remove  cloud  from  their  ti- 
tle to  two  lots  lying  in  the  town  of  Beau- 
mont. The  cause  was  tried  without  a  jury, 
and  judgment  was  rendered  iu  favor  of  the 
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defendant  "UTo  conclasions  of  law  or  fact 
appear,  and  in  their  absence  the  only  assign- 
ment of  error  that  we  can  consider  reads  : 
"The  court  erred  in  holding  that  plnintifls 
were  not  entitled  to  the  remedy  prsiyed  for." 
The  statement  of  facta  shows,  without  any 
conflicting  testimony,  that  on  the  19th  day  of 
February,  1861,  Otto  Ruff  conveyed  the  land 
in  controversy  to  Charles  Lind.  The  deed 
states  the  consideration  to  be  "the  snm  of 
forty  dollars  in  liand  paid,  and  note  of  hand, 
at  three  months  from  date,  for  the  sum  of 
twenty  dollars,  and  also  note  of  hand,  for 
twenty  dollars,  due  six  months  from  date,  by 
Charles  Lind."  The  deed  expressly  retains 
vendor's  lien  until  the  payment  of  the  notes. 
It  was  proved  that  Lind  "left  Texas  "about" 
the  year  1861,  and  was  never  afterwards 
beard  from;  that  shortly  after  the  war  be- 
tween the  states  the  notes  were  placed  in  the 
hands  of  an  attorney  at  Beaumont  for  collec- 
tion; that  the  attorney  made  diligent  search 
for  Lind,  bnt  was  unable  to  And  him;  that  he 
kept  the  notes  in  his  hands  until  1878  or 
1879,  when  he  returned  them,  nncollected,to 
the  agent  of  the  owners.  The  evidence 
shows  that,  by  the  advice  of  an  attorney, 
plaintiffs  had  taken  possession  of  the  lots, 
and  had  possession  of  them  when  they  insti- 
tuted this  suit.'  It  was  proved  that  the  agent 
of  the  owners  of  the  notes,  to  whom  they 
were  returned,  uncollected.  In  1878  or  1879, 
moved  away  from  Beaumont  about  that  time. 
The  notes  were  not  produced  at  the  trial. 
The  court  appointed  an  attorney  to  represent 
the  absent  defendant,  who  pleaded  only  a 
general  denial.  We  think  the  evidence  al- 
lows of  but  one  conclusion,  and  that  is  that 
the  notes  were  never  paid.  The  vendor  nev- 
er having  divested  himself  of  the  title  to  the 
land,  and  the  notes  remaining  unpaid,  under 
the  eireutnstanoes  of  this  case,  and  under  the 
issues  made  by  the  pleadings,  plaintiffs  were 
entitled  to  a  judgment  canceling  the  deed  to 
Lind.  and  removing  the  cloud  cast  by  it  upon 
their  title.  The  judgment  of  the  court  be- 
low win  be  reversed,  and  judgment  rendered 
by  this  court  in  favor  of  appellants. 


Williams  et  al.  o.  Wilsox  et  al. 

{Supreme  Court  cf  Texas.    Feb.  11, 1890.) 

Baui  Jaoisto  Donation  Lands — Convbtancei^— 

JusaXKNT. 

1.  Pasch.  Dig.  Tex.  art.  40B2,  provides  for  the 
frantlng  of  A40  ncree  of  land  to  all  aoldiera  of  the 
lepnhlic  of  Texas  who  partloipated  In  the  battle  of 
Baa  Jacinto,  and  declares  that  the  lands  shall  "not 
be  snbject  to  sale  or  alienation,  mortgage  or  eze- 
cotion, "  during  the  life-time  of  the  grantee.  Held. 
tbataa  iostrament  executed  by  agrrantee  who  had 
teoeived  his  certificate,  but  before  he  obtained  his 
patent,  purporting  to  authorize  another  to  locate 
the  certificate  ana  receive  the  patent,  and  to  hold 
the  land  for  99  years  free  of  rent  is  void. 

2.  Where  defendants  claim  under  an  attempted 
oODveyanoe  of  Ban  Jacinto  donation  lands  which 
recites  a  consideration,  those  claiming  under  the 
original  donee  cannot  recover  the  lands  without 
Ktnnding  the  purchase  money. 

S.  A  lease  of  San  Jacinto  donation  lands, tbongh 
void,  and  the  mesne  conveyaoces  based  on  it,  may 
be  introduced  in  evidence  to  show  the  right  of 


those  olaimlng  under  them  to  have  the  purchase 
money  refunded,  though  the  mesne  conveyances 
attempt  to  convey  an  absolute  title. 

4.  Where  plaintiSs  in  trespass  to  try  title  for 
the  recovery  of  San  Jacinto  donation  lands,  which 
had  been  conveyed  by  the  donee  to  defendants,  do 
not  offer  to  refund  the  purchase  money,  and  de- 
fendants plead  only  a  term  of  years,  a  general 
judgment  for  defendants  is  not  erroneous,  as  the 
judgment  does  not  affect  plaintiffs'  right  to  the  re- 
version after  the  expiration  of  defendanta'  term. 

Appeal  from  district  court,  Austin  county. 
.  MM.  Kenney,  for  appellants.  Chealey  de 
Haggerty,  for  appellees. 

Gatnes,  J.  The  plaintiffs  sued  as  heirs  of 
Matthew'R.  Williams,  deceased,  to  recover  a 
tract  of  640  acres  of  land,  located  and  pat- 
ented by  virtue  of  a  certificate  issued  to  him, 
in  accordance  with  the  act  of  congress  of  the 
republic  of  Texas  of  December  21,  1837. 
That  act  granted  640  acres  of  land  to  all 
soldiers  of  the  republic  who  participated  in 
the  battle  of  San  Jacinto;  and  provided  that 
the  lands  granted  by  virtue  thereof  should 
"not  be  subject  to  shIh  or  alienation,  mort- 
gage or  execution,  during  the  life-time  of  the 
person  to  whom"  the  warrant  or  patent 
should  be  gmnted.  Fasch.  Dig.  art.  4062. 
Both  the  certificate  by  virtue  of  which  the 
land  was  granted  and  the  patent  itself  con- 
tained the  limitations  upon  the  powers  of  the 
grantee  which  ate  expressed  in  the  act.  The 
certificate  issued  to  Matthew  R.,  Williams  on 
the  Slst  day  of  January,  1839.  On  the  14th 
of  March,  1840,  the  grantee,  for  the  consider- 
ation of  9640,  executed  to  one  David  Ayres 
an  instrument,  which  purported  to  authorize 
Ayres  to  locate  the  certificate,  and  to  re- 
ceive the  patent,  and  to  hold  the  land  to  be 
granted  by  virtue  thereof  for  the  term  of  99 
years,  without  the  payment  of  any  additional 
rent.  A  patent  to  the  land  in  controversy 
issued  to  the  original  grantee  of  the  certifi- 
cate on  the  7th  day  of  October,  1845.  April 
7,  1846,  Ayeis  executed  to  Peter  McGreal  his 
special  warranty  deed,  conveying  to  the  gran- 
tee all  his  right,  title,  and  interest  in  the 
land  in  controversy.  McGreal  in  like  man- 
ner conveyed  to  one  Miller,  who  in  his  turn 
conveyed  to  one  Hagadon,  who  next  con- 
Teyed  to  one  Furst.  Furst  died  having  de- 
vised all  his  pro[)erty  to  Frederick  E.  Van 
Roy,  who  conveyed  the  land  in  controversy  to 
the  defendants  in  this  suit.  The  plaintiffs 
proved  that  Matthew  R.  Williams  died  in 
1852,  and  that  they  were  his  heirs.  The  de- 
fendants proved  the  other  facts  stated  above, 
and  the  court  gave  them  judgment. 

There  are  no  conclusions  of  fact  and  law 
in  the  record,  and  we  are  left  to  conjecture 
as  to  the  grounds  upon  which  the  court  based 
its  judgment.  If,  however,  the  court  held, 
in  accordance  with  the  appellees'  contention, 
that  the  lease  from  Williams  to  Ayres  was 
not  in  contravention  of  law,  and  was  a  valid 
conveyance,  we  do  not  concur  in  its  opinion. 
In  Am'es  v.  Hubby,  49  Tex.  705,  a  similar 
conveyance  of  a  San  Jacinto  donation  certifi- 
cate was  held  void.  In  that  case  the  contract 
provided  that,  at  the  end  of  the  term,  the 
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lessee,  his  heirs  or  assigns  should  have  the 
right  to  hold  possession  of  the  land  as  long  as 
he  or  they  saw  fit,  upon  payment  of  rent  of 
one  cent  per  annum.  That  was  a  very  ob- 
vious evasion  of  the  law,  which  proliihited 
an  alienation  of  the  certificate,  and  to  our 
minds  the  intent  to  evade  the  law  is  equally 
clear  in  the  present  case.  It  is  true  that,  ac- 
cording to  the  literal  terms  of  the  lease,  the 
property  was  to  revert  to  heirs  of  the  lessee 
at  the  end  of  99  years.  But  we  do  not  hesi- 
tate to  say  that  a  lease  of  property  in  Texas 
during  the  days  of  the  republic,  which  was 
to  continue  for  the  average  period  of  three 
generations  of  men,  was  considered  both  by 
the  lessor  and  lessee  as  virtually  equivalent 
to  a  conveyance  of  the  absolute  title,  and  that 
it  should  be  treated  as  such  an  alienation  as 
tlie  statute  was  intended  to  prohibit.  We 
conclude,  therefore,  that  the  lease  from  Mat- 
thew K.  Williams  to  David  Ayres  was  void, 
and  that  it  neither  conveyed  title  to  the  cer- 
tificate nor  to  ttie  land. 

In  m48  the  prohibition  against  the  convey- 
ance of  the  lands  granted  to  the  participants 
in  the  battle  of  San  .Tacinto  was  repealed, 
(Pasch.  Dig.  art.  4066,)  and  it  appears  from 
the  evidence  that  Williams  lived  until  1852 
without  taking  any  steps  to  set  aside  the  con- 
veyance. What  effect,  if  any,  tliese  facts  had 
upon  the  transaction,  we  need  not  inquire. 
The  defendants  specially  pleaded  and  proved 
their  claim  Of  title.  The  lease  from  Williams 
to  Ayres  was  fully  alleged  in  the  answer,  and 
was  introduced  in  evidence,  in  connection 
with  a  chain  of  conveyances  sufficient  to 
pass  whatever  right  Ayres  acquired  by  that 
instrument  to  the  defendants  in  this  suit.  In 
Ledyard  v.  Brown,  27  Tex.  393,  in  speaking 
of  a  contract  by  a  colonist  to  convey  his  lands 
before  the  expiration  of  six  years  from  the 
extension  of  the  title,  Mr.  Justice  Moore 
says:  "The  title  which  the  defendants,  who 
claim  under  it,  derive  from  the  contract  l)e- 
tween  Cottle  and  Brown,  is  one  which,  un- 
der the  former  decisions  of  this  court,  they 
cannot  enforce,  without  additional  equities 
from  any  that  are  presented  in  this  case 
against  the  heirs  of  Cottle.  *  ♦  *  But  it 
has  also  been  more  than  once  decided  by  the 
court  that  in  such  cases  the  heirs  of  the  gran- 
tee cannot  enforce  their  legal  title  against  the 
parties  claiming  under  such  a  contract,  with- 
out refunding  the  consideration  received  by 
their  ancestor.  If  the  question  were  one  of 
the  first  instance,  we  might  perhaps  hesitate, 
yielding  it  our  assent;  but  it  roust  now  be 
regarded  as  no  longer  open  for  discussion. " 
See,  also.  Mills  v.  Alexander,  21  Tex.  154: 
Hunt  V.  Turner.  9  Tex.  385.  In  Mills  v. 
Alexander,  supra,  it  was  held  that  in  such  a 
case,  after  a  lapse  of  20  years,  in  the  absence 
of  any  proof  of  a  consideration,  it  would  be 
presumed  that  a  fair  and  adequate  considera- 
tion was  paid.  In  this  case  the  attempted 
lease  shows  the  consideration,  and  plaintiffs 
have  made  no  offer  to  refund  the  purchase 
money.  Their  failure  to  do  so  must  he  held 
fatal  to  their  suit. 


The  assignments  of  error  complain  of  the 

introduction  in  evidence,  over  the  objection 
of  plaintiffs,  of  the  lease  from  Williams  to 
Ayres,  and  of  the  mesne  conveyances  down 
to  defendants.  The  lease,  though  void,  au- 
thorized the  parties  rightfully  claiming  under 
it  to  have  the  purchase  money  refunded,  and 
was  therefore  properly  admitted.  It  is  no 
objection  to  the  other  conveyances  that  they 
attempt  to  convey  an  absolute  title,  although 
the  grantor,  at  best,  had  but  a  leasehold  es- 
tate .  The  conveyances  were  sufficient  to  pass 
whatever  right  or  title  the  grantors  had. 

It  is  complained  that  the  judgment  Is  erro- 
neous, because  it  is  a  general  judgment  for 
defendants,  whereas  in  their  pleadings  they 
claimed  onlyaterm  of  years  in  the  land.  The 
plaintiffs  brought  an  action  of  trespass  to  try 
title,  and  failed  to  offer  to  refund  the  pur- 
chase money,  and  to  place  themselves  in  po- 
sition to  demand  a  judgment.  Therefore  the 
proper  judgment  was  that  they  take  nothing 
by  their  suit,  and  that  defendants  go  hence 
without  day.  The  judgment  does  not  affect 
the  plaintiffs'  right  to  the  reversion  in  the 
land  after  the  expiration  of  defendants'  term. 
There  is  no  error  in  the  judgment,  and  it  is 
affirmed. 


Western  Uniok  Tel.  Co.  e.KiRKPATBioK. 
(Supreme  Court  rjf  Texas.    Feb.  U,  1890.) 

TXLEORAFE     COMPANIES  —  DbI.1T    IN    DbUVXBIKO 

Messaob. 
In  the  absence  of  other  notloe  than  the  mes- 
sage itself,  a  telegraph  company  is  not  liable  to  a 
husband  for  the  mental  suffering  of  his  wife, 
caused  by  Its  delay  In  delivering  a  message  ad- 
dressed to  the  husband,  requesting  him  to  come 
with  "Ferdinand"  to  the  latter's  father,  who  was 
very  low,  though  the  agent  to  whom  the  message 
was  transmitted  knew  that  the  Infonnation  re- 
lated to  the  wife's  father. 

Appeal  from  district  ooart,  Galveston 
county. 

Stemmoru  di  Field,  for  appellant.  Wheeltr 
<t  Rhodes,  for  appellee. 

Oaines,  J.  This  suit  was  brought  by  ap- 
pellee to  recover  of  appellant  damages  for 
mental  suffering  of  appellee's  wife  alleged  to 
have  resulted  from  a  failure  to  deliver  accord- 
ing to  contract  a  telegraphic  message.  The 
plaintiff  resided  with  his  wife  at  Highland, 
and  his  wife's  father  was  upon  his  dealh-l>ed 
in  Galveston.  Jerry  Lordon,  a  relative  of  the 
family,  delivered  to  the  agent  of  the  defend- 
ant company  in  Galveston  a  message  for 
transmission  to  plaintiff  which  read  as  fol- 
lows: "C.  S.  Kirkpatrick,  Highland  Station: 
Come  on  first  train.  Bring  Ferdinand.  His 
father  very  low. "  [Signed]  Jerry  Lordon. 
The  message  was  received  for  transmission 
between  5  and  6  o'clock  in  the  evening,  but 
was  not  delivered  until  10  o'clock  at  night. 
The  wife  of  plaintiff  was  at  his  residence  at 
Highland,  and  it  is  claimed  was  prevented  by 
the  delay  in  the  delivery  of  the  message  from 
being  with  her  father  in  his  last  moments. 
As  plaintiff  claims,  the  message  was  deliv- 
ered too  late  to  take  the  evening  train  to  Qal- 


Kj.) 


HOLT  9.  COMMONWEALTH. 


71 


veston.  and  that  but  for  the  delay  the  wife 
would  have  taken  the  train,  and  would  hare 
gone  at  once  to  the  bedside  of  her  father. 
After  the  receipt  of  the  message,  she  took  the 
next  morning  train,  but  arrived  in  Galveston 
after  her  father's  death. 

In  the  cases  of  Telegraph  C!o.  y.  Adams, 
12  S.  W.  Bep.  857,  and  Of  Same  v.  Feegles. 
12  S.  W.  Bep.  860.  (decided  at  the  last  Tyler 
term.)  we  held  that,  in  telegraph  messages 
eonveying  information  of  sickness  and  death, 
if  the  language  whs  suiHcient  to  suggest  that 
a  near  relationship  existed  between  the  per- 
son mentioned  in  the  messnge  and  the  per- 
son  addressed,  and  that  the  object  of  the 
communication  was  to  afford  the  latter  the 
q>portaDi(y  of  going  to  his  relative,  it 
would  be  sufilcient,  without  further  notice, 
to  render  the  company  liable  for  damages  for 
any  mental  suffering  that  should  result  to 
him  from  his  being  deprived  of  the  consola- 
tion which  his  visit  would  have  afforded, 
provided  the  negligence  of  the  company  in 
failing  to  make  a  prompt  delivery  was  the 
cause  of  the  injury.  Those  cases  have  been 
followed  at  the  present  term.  Telegraph  Co. 
v.  Moore,  12  S.  W.  Rep.  949.  It  whs  not  the 
purpose  of  the  court,  in  the  cases  cited,  to 
depart  from  the  ruling  that  in  these  actions 
only  sDch  damages  are  recoverable  as  were 
in  contemplation  of  the  parties  at  the  time 
the  contract  was  made.  We  held,  merely, 
that  from  the  face  of  the  message,  in  those 
cases,  the  company  was  to  be  presumed  to 
have  contemplated  the  damages  which  were 
claimed  to  have  reaultnl  from  the  breach  of 
the  rontract  of  delivery.  That  rule  cannot 
be  applied  in  the  case  before  us.  There  is 
nothing  u|ion  the  face  of  the  message  under 
cunsideration  to  apprise  the  company  either 
that  plaintiff  had  a  wife,  or  that  ahe  was  at 
Highland  iStation,  or  that  the  object  of  the 
communication  was  to  afford  information 
upon  which  she  was  expected  to  act.  There 
was  no  evidence  that  any  extrinsic  notice 
was  given  to  the  agent  who  received  the 
message  for  transmission,  and  who  made 
tlie  contract  on  behalf  of  the  company.  In 
order  to  surmount  the  diflBculty  of  a  want  of 
notice  to  the  contracting  agent  of  the  alleged 
object  of  the  message,  it  was  alleged,  and 
proof  was  offered  to  show,  that  the  agent  at 
Highland  was  acquainted  with  the  plaintiff 
and  his  wife,  and  knew  that  the  message  re- 
ferred to  her  father.  We  need  not  decide 
whether  or  not  notice  at  that  end  of  the  tine 
would  be  sufficient;  for,  should  we  bold  the 
affirmative  of  that  question,  we  should  still 
be  bound  to  decide  that  the  facts  known  to 
the  agent  at  Highland  would  not  affect  the 
case,  because  the  message  does  not  indicate 
that  it  was  expected  that  Mrs.  Kirkpatrick 
should  go  to  Galveston  as  the  result  of  the 
information  conveyed.  There  is  nothing  in 
the  language  to  show  that  it  was  intended 
for  the  wife's  benefit,  or  that  necessarily 
suggested  this  to  the  kgent,  although  he  may 
have  known  both  the  lady  and  her  father. 
The  message  suggested  only  that  it  was  sent 


for  the  benefit  of  the  person  addressed,  and 
of  "Ferdinand,"  who  was  shown  to  be  the 
brother-in-law  of  plaintiff;  and  the  agent 
knew  nothing  bearing  upon  the  case,  except 
that  the  plaintiff  had  a  wife,  and  that  the  In- 
formation related  to  her  father. 

It  follows  from  what  has  been  said  that  w« 
are  of  opinion  that  appellant's  assignments 
of  error  are  well  taken.  The  petition  sought 
expressly  to  recover  for  the  injury  done  to 
the  wife  only,  and  failed  to  show  a  state  of 
facts  from  which  it  could  be  legally  inferred 
that  damages  to  her  feelings  were  in  oontem- 
plation  of  the  parties  at  the  time  the  contract 
was  made-  The  charges  requested,  which 
also  presented  this  view  of  the  law  of  the 
case,  should  have  been  given.  For  the  errors 
pointed  out  by  the  appellant's  assignments 
the  judgment  is  reversed,  and  the  cause  re- 
manded. 


Holt  v.  Commonwealth. 
ICourt  af  Appealt  tuf  Kmttw^u-    Feb.  SS,  1800L) 

HOHICIDB— BVISBXOB— CONTINUAHOB. 

1.  On  a  trial  for  homicide,  In  which  tbe  evi- 
dence tends  to  show  a  killing  in  seU-defense,  a 
statement  made  by  defendant  about  an  hour  after 
the  ktlling,  and  while  nnder  arrest,  that  he  would 
kill  any  man  "for  a  dollar, "  is  Irrelevant. 

8.  Where  there  is  a  conflict  of  testimony  as 
to  whether  deceased  was  armed,  and  as  to  his  ob- 
ject In  approachine  defendant  at  the  time  of  the 
killing,  evidence  that  deceased  was  a  violent  and 
dan^rous  man  is  material  to  defendant,  and  will 
justify  a  continuance  to  procure  the  attendanoe  of 
absent  witnesses  to  prove  that  fact. 

Appeal  from  circuit  court,  Russell  county. 

"Not  to  be  offlcially  reported." 

J.  B.  Hays,  W.  W.  Jonen,  and  F.  B.  Win- 
frey,  for  appellant.  P.  W.  Hardin,  Atty. 
Gen.,  for  the  Commonwealth. 

Lewis,  C.  J.  The  evidence  shows  that,  a 
short  time  before  the  homicide,  appellant  and 
the  deceased  had  a  dispute  about  a  bottle  of 
whisky,  which,  however,  was  composed,  or 
attempted  to  be,  by  appellant;  that  while 
afterwards  walking  along  a  road,  by  the  side 
of  one  Brown,  appellant  was  seized  by  the  de- 
ceased, who  approached  from  the  rear,  and 
attempted  to  stab  him  with  a  knife  a  wit- 
ness says  he  had  previously  opened  and  hid 
in  his  coat  sleeve,  and  was  prevented  from 
using  the  knife  by  appellant's  getting  out  of 
his  way;  that  Brown,  although  admonishing 
the  deceased  not  to  use  the  knife,  put  his 
pistol  to  the  head  of  appellant,  who  had  drawn 
bis  to  defend  himself  against  the  deceased, 
threatening  to  kill  him  if  he  hurt  deceased, 
and  compelled  him  (appellant)  to  put  up  his 
pistol.  That  appellant  and  Brown  tlien  pro- 
ceeded along  the  road,  quarreling,  with  their 
pistols  drawn,  until  they  reached  forks,  when 
appellant  started  along  one  fork,  leading  a 
different  direction  from  that  Brown  was  go- 
ing, admonishing  Brown  and  the  deceased 
not  to  follow  him,  and  about  that  time  the 
wife  of  Brown  came  up,  and  seized  him,  thus 
preventing  any  further  hostility  between 
them.   Butaboutthattimethedeceasedcame 
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up,  and  twice  asked  Brown  tor  bia  ptstol. 
raying  he  was  not  afraid  of  appellant,  and 
would  kill  or  shoot  witb  him;  but,  being  re* 
fased  the  pistol  by  Brown,  he  started,  as  ap> 
pellant  says,  with  a  knife  in  his  hand,  to> 
wards  appellant,  who  warned  him  not  to 
come  to  him.  He,  however,  did,  after  paus- 
ing a  while,  again  move  towards  appellant, 
and  was  then  shot  and  killed. 

There  is  some  dirference  in  the  testimony 
as  to  whether  the  deceased  approached  appel- 
lant with  a  hostile  design;  one  witness  testi- 
fying he  said  he  wished  to  be  friendly,  which, 
however,  is  otterly  inconsistent  with  his  at- 
tempt just  before  to  get  the  pistol  from 
Brown.  There  is  also  testimony  that  the 
deceased  had  no  knife,  and  approached  appel- 
Ijint  unarmed.  But,  notwithstanding  we 
think,  from  the  testimony  and  circumstances, 
the  deceased  did  approach  appellant  with  a 
hostile  design,  and  was  at  the  time  armed 
with  a  knife,  still  there  was  room  for  doubt 
on  the  subject,  the  benefit  of  which  the  jury 
seems  not  to  have  given  to  the  accused.  It 
was  therefore  damaging,  and  we  think  prej- 
udicial, to  appellant,  to  hear  irrelevant  state- 
ments made  by  him  about  one  half  hour  after 
the  killing,  at  the  bouse  uf  one  Smith,  a  short 
distance  oft,  and  where  appellant  was  under 
arrest.  The  statements  made  by  him  were 
that  he  would  "kill  any  damned  man  for  a 
dollar, "  and  was,  we  think,  irrelevant  and 
Illegal. 

The  evidence  of  the  absent  witness,  Wol- 
ford,  to  the  effect  the  deceased  was  a  violent, 
reckless,  and  dangerous  man,  was  material 
and  important,  in  view  of  the  discrepancy  of 
the  testimony  upon  the  question  of  fact  as  to 
the  deceased's  being  armed,  and  the  object  of 
his  approaching  appellant  when  killed :  and 
appellant  ought  to  have  had  an  opportunity 
to  procure  his  attendance  of  the  absent  wit- 
ness, which  we  think  he  did  not  have. 

We  perceive  no  valid  objection  to  the  in- 
StriKStion  given,  nor  was  it  error  to  refuse 
the  instructions  asked  for  appellant.  But 
for  the  errors  indicated,  which  we  think  were 
prejudicial  to  the  substantial  rights  of  ap- 
pellant, the  judgment  is  reversed,  and  canse 
remanded  for  a  new  trial  consistent  with 
this  opinion. 


Sfenoer  et  al.  v.  Pabsons  et  al. 

(fiauft  of  ApptaU  of  Kentuoky.    Feb.  ao,  1890.) 

JfmoMBXV  AOAittsf  Marbish  Wombs — Coixat- 
■BAL  Attack— Plkadino. 
1.  In  Kentucky,  a  personal  judgment  against  a 
married  woman,  on  a  claim  which  does  not  author- 
ize a  personal  judgment  against  her,  is  void,  and 
she  is  not  estopped  from  resisting  its  enforcement 
afterwards  on  tliat  groDnd,  though  it  is  attempted 
to  be  enforced  in  another  court. 

3.  An  averment  that  a  married  woman  and  her 
husband,  in  a  former  action,  in  which  the  judg- 
ment songtat  to  be  enforced  was  rendered,  availed 
themselves  of  all  defenses,  both  legal  and  equitable, 
is  a  sort  of  legal  conclusion  of  the  pleader,  and  is 
insufficient  as  a  plea  that  in  the  former  action  the 
feme  covert  set  up  her  coverture,  and  that  the  court 
deoided  the  question  of  her  legal  status. 

Appeal  from  circuit  court,  Marion  county. 


"To  be  officially  reported." 
Harrison  drBelden,  tor  Appen&nta.  Bamuel 
Avrftt,  for  appellees. 

Holt,  J.  This  is  an  effort  to  enforce  a 
judgment  against  the  separate  property  of  a 
married  woman,  rendered  when  she  was  snch 
/erne  covert,  Thrf  lower  court,  upon  de- 
murrer to  the  petition,  dismissed  the  action. 
This  court,  upon  appeal,  said,  in  substance, 
that  the  judgment  sued  niion  might,  or 
might  not,  be  void.  If  based  upon  her  tort, 
or  a  contract  executed  by  her  dnm  sola,  or 
rendered  when  she  was  R/eme  sole,  it  would 
not  be  void;  but,  if  founded  upon  a  claim  of 
such  a  cHniHCter  as  would  ordinarily  support 
only  an  onlinary  action,  then,  ss  it  would  be 
void  as  to  her,  so  would  any  judgment  against 
her  upon  it  This  view  was  taken  after  as 
careful  an  examination  and  consideration  of 
the  authorities  as  was  possible,  and  the  opin- 
ion of  the  court  will  be  found  in  88  Ky.  305. 
As  the  character  of  the  claim  upon  which  the 
judgment  had  been  rendered  did  not  appear 
from  the  petition,  this  court  reversed  the 
judgment,  dismissing  it,  and  remanded  the 
cause  for  further  preparation.  The  issues 
having  been  formed  by  proper  pleading,  and 
a  part  of  the  record  of  the  suit  in  which  the 
judgment  sought  to  be  enforced  was  rendered 
being  in  evidence,  the  lower  court  rendered 
a  decree  enforcing  the  judgment  against  the 
property  of  the  feme  covert,  and  she  has  ap- 
pealed. 

The  record  of  the  old  suit  filed  in  this  one 
8ii£Bc-iently  identifies  it  as  the  action  in  which 
the  judgment  sued  upon  ■was  rendered.  The 
pleadings  in  this  suit  give  the  style  of  the  ac- 
tion, and  the  court  in  which  the  judgment 
was  rendered,  and  the  record  in  evidence  con- 
forms thereto.  It  shows,  also,  that  the  claim 
was  not  of  a  character  authorizing  the  per* 
sonal  judgment  against  the  female  appellant, 
who  was  then  a  married  woman;  and  the 
question  is  therefore  presented  whether  she 
can  now  resist  its  enforcement  against  her 
property  upon  the  ground  that  it  is  void  bj 
reason  of  her  covertnre  when  it  was  ren- 
dered. The  opinion  upon  the  former  appeal 
substantially  decided  the  question.  It  is  con- 
tended, however,  With  earnestness  and  abil- 
ity, that  it  must  be  treated  as  erroneous 
only;  that  it  cannot,  therefore,  he  assailed 
collaterally,  and  the  party  can  obtain  relief 
from  such  a  judement  only  by  vacating  it  by 
a  direct  proceeding,  or  an  appeal  from  it. 
The  proceedings  authorized  by  our  Code  of 
Practice  for  reversing  or  vacating  a  judg- 
ment apply  where  it  is  merely  erroneous, 
and  therefore  voidable.  If  it  be  void,  how- 
ever, it  may  be  resisted  In  any  court  of  gen- 
eral jnrisdiction,  and  not  merely  in  the  00011: 
which  rendered  it.  Although,  therefore,  the 
judgment  in  question  was  rendered  in  a  dif- 
ferent circuit  court  from  that  in  which  this 
action  was  brought,  yet  if  it  be  void  the  ap- 
pellant may  defend  against  It,  because  no 
subsequent  proceedings  can  be  based  upon  a 
void  judgment.     It  is  well  settled  that  a 
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]adgm«nt  Which  la  merely  enroBeous  cannot 
be  asBRikd  eollateraltf.  If  the  court  has  ju- 
riadietion  of  the  person  and  the  subject-mat- 
ter, then,  however  irregular  may  be  the  pro- 
ceeding, the  judgment  is  merely  erroneous, 
and  is  binding  until  reversed  or  vacated  in 
the  manner  provided  by  law.  This  is  what 
the  cases  decide  which  are  cited  by  counsel 
for  appellees. 

It  is  equally  well  settled  that  a  void  judg- 
ment will  not  support  further  proceedings. 
So  the  question  is,  at  last,  is  this  Judgment 
void,  or  merely  erroneous?  Generally,  a 
feme  covert  has  no  personality  in  law.  She 
is  not  recognized  by  it  save  in  a  few  excepted 
eases,  so  that  a  personal  judgment  can  be 
talten  against  her.  The  contracts  of  an  in- 
fant are  in  general  voidable  only,  while  those 
of  a  marriMl  woman  are  void.  True,  she 
may,  under  certain  circumstances,  bind  her 
separate  estttte,  but  not  herself  personally; 
the  reason  being  that  she  has  no  personal 
identity  in  law.  It  does  not  follow  because, 
as  an  exceptional  case,  a  personal  judgment 
^"f^y  {P  against  her  for  tort,  or  upon  a  con- 
tract made  by  her  when  single,  the  reason 
being  tliat  her  ttatut  at  the  making  of  it  la 
regarded  as  following  it  to  its  completion, 
that  therefore  all  personal  judgments  against 
her  are  merely  erroneous,  and  not  void.  It 
she  has  no  le^pd  atatus  in  coart,  certainly  it 
should  have  no  jurisdiotion  to  render  a  judg- 
ment binding  her  personally.  Her  existence 
is  merged  in  that  of  the  husband,  and  she 
can  make  no  oontraot  binding  herself  person- 
ally, or  subjecting  her  to  a  Judgment  in  per- 
lonam.  Her  contract  is  void  in  law.  In 
equity,  it  may  be  enforced  against  her  sep- 
arate estate,  if  she  so  intended ;  bat  she  in- 
curs no  pei^nal  liability  by  it,  becanae  she 
has,  legally  speaking,  no  personal  existence, 
and  it  mnst  be  satisfied  out  of  her  estate  by 
in  rem  proceedings.  She  is  by  law  incapaci- 
tated from  retaining  an  attorney,  and  no  per- 
sonal liability  arises,  because  she  has  no  legal 
existence.  There  is,  therefore,  so  far  as  she 
is  etmcerned,  no  person  within  the  court's 
juriadiction.  If  a  personal  judgment  be  ren- 
dered upon  a  claim,  the  alleged  liability  is 
merely  placed  upon  an  adVHnced  footing,  and 
if  originally  it  was  void  as  to  liar,  then  the 
unauthorized  judgment  should  not  estop  her 
from  resisting  it,  from  the  fact  that  she  whs 
not  tui  juris,  and  had  no  such  legal  existence 
as  autlioriEed  a  personal  judgment.  We  are 
aware  there  is  a  conflict  of  authority  in  this 
country  upon  this  question;  but  the  views 
above  advanced  seem  to  us  not  only  supported 
by  reason,  but  we  know  they  are  sustained 
ky  such  high  authority  as  the  supreme  courts 
of  Pennsylvania,  Missouri,  and  other  states. 
In  this  case  the  rights  of  no  innocent  or  third 
parties  have  intervened.  The  present  action 
is  between  those  who  were  parties  to  the  un- 
authorized judgment;  and  its  entry,  inas- 
much as  the  claim  upon  which  it  was  found- 
ed was  void  as  to  her,  and  she  could  have  no 
voice  or  control  of  the  suit,  should  not  prej- 
udice ber.     Her  lielplessness  must  protect 


her.  In  the  case  of  Green  v.  Page,  80  Ky. 
368,  notes  were  given  by  a  husband  and  wife 
for  an  interest  in  a  hotel  building.  In  an  ac- 
tion by  the  assignees  against  the  assignors,  it 
was  claimed  that'the  failure  to  take  a  person- 
al judgment  upon  the  notes  against  the  wife 
absolved  the  assignors  from  liability;  but  this 
court  said  that  such  a  judgment  would  have 
been  a  nullity.  The  views  of  this  court,  as 
given  in  the  opinion  upon  the  former  appeal 
of  this  case,  and  as  now  again  stated,  have 
since  been  followed  in  the  case  of  Stevens  ▼. 
Deering,  9  8.  W.  Rep.  292. 

It  is  averred  in  the  reply,  and  not  denied, 
that  in  the  action  in  which  the  judgment  now 
sought  to  be  enforced  was  rendered  the  ap- 
pellant and  her  husband  availed  themselves 
of  all  defenses,  both  legal  and  equitable.  This' 
is  a  sort  of  legal  conclusion  of  the  pleader. 
It  is  not  aveiTed  that  she  in  that  action  set 
up  ber  coverture,  and  that  the  court  then  de- 
cided whether  such  was  ber  status,  and 
passed  upon  the  question ;  nor  does  this  other- 
wise appear.  The  original  appeal  is  sus- 
tained, and  judgment  below  reversed,  with 
directions  to  dismiss  the  action.  This  dis- 
poses of  the  cross-appeal,  and  it  is  dismissed. 


Aluen  et  al.  v.  Wortham. 
(Court  0f  AppecAt  of  KerOuOeu.    Jan.  38,  ISM.) 

LlB«)>— PCBIJOATJOS— Pl,«A»lKO. 

1,  It  1b  llbelouB  to  charge  a  person  with  havlnff 
ottered  "foiU  Uea,"  in  raference  to  another,  ana 
poeaessing  a  "vile,  slanderous  tongue. " 

2.  Sending  a  letter  oootaining  libelous  matter 
through  the  mail  to  a  person,  who,  because  of  Ulit- 
eraoT,  Is  obliged  to  have  It  read  by  others,  is  a 
publlcatiou  oi  the  libeL 

8.  Thuugh  a  letter  from  defendant  to  plaintiff, 
stating  tbai  defendant  bad  been  informed  that 

glaintiff  had  charged  him  (defendant)  with  b«- 
ig  a  "thief, "  in  response  to  which  informatloo 
defendant  used  libelous  words,  was  made  part  of  a 
petition  for  libel,  the  petition  is  not  demurrable  as 
showlog  a  privilegeaoommunioation,  bat  defend- 
ant most  plead  and  prove  that  he  reoelved  the  In- 
formation stated  in  his  letter. 

Appeal  from  circuit  court,  Grayson  county. 
"To  be  officially  reported." 
W.  R.  Haynet,  for  appellants.   /.  8.  Worfh- 
am,  for  appellee. 

Lkwis,  C.  J.  Appellants,  husband  and 
wife,  brought  this  acUon  to  recover  of  uppel- 
lee  for  libel,  alleging  in  the  petition  that  he 
maliciously  wrote  and  published,  by  sending 
through  the  United  States  mail,  totlie  address 
of  ap^lant  Arthur  Allen,  a  letter,  tiled  wiili 
the  petition,  which,  among  other  things,  con- 
tained the  following:  "I  have  never  said  or 
done  anything  to  you  or  your  wife,  or  any 
one  else,  to  call  forth  the  foul  lies  your  wife 
has  uttered  about  me.  *  «  *  i  would 
care  nothing  for  your  wife's  vile,  slanderous 
tongue,  if  her  words  could  reach  no  further 
than  where  I  am  known,  or  where  she  is 
fully  known.  There  it  would  be  no  slander; 
but  the  alanilerous  tongue  is  confined  to  no 
place," — wliich  letter,  it  is  stated,  was  re- 
ceived by  appellants,  and  because  of  their  iilit- 
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eracy  had  to  be  and  was  read  by,  and  tbos 
became  known  to,  others. 

As  any  defamatory  words,  calcalated  to 
degrade  and  injure  the  reputation  of  a  person 
in  society  where  maliciously  written  and  pub- 
llsbed,  are  libelous,  it  seems  to  us  a  cause  of 
action  is  stated  In  the  petition  of  appellants; 
for  to  be  accused  of  having  uttered  in  refer- 
ence to  a  particular  matter  or  person  foul  lies, 
and  of  possessing  a  vile,  slanderous  tongue, 
is  unquestionably  calculated  to  d^^rade  and 
injure  the  reputation  of  a  person  in  public 
estimation.  And  there  was  also,  In  legal 
contemplation,  sufficient  publication  to  sup- 
port the  action;  for  although  the  letter  was 
sent  through  mail  to  the  private  address  of 
Arthur  Allen,  and  was  read  by  another  or 
others,  without  the  immediate  procurement 
or  agency  of  appellee,  still  such  exposure  of 
the  subject-matter  of  it  was  the  proximate, 
and,  under  the  existing  condition,  inevitable, 
consequence  of  bis  act  of  writing  and  sending, 
and  he  should  therefore  be  held  to  have  pub- 
lished it. 

But  in  the  letter,  only  excerpts  of  which 
are  set  out  In  the  body  of  the  petition.  It  is 
stated  that  appellee  had  been  informed  by  a 
person,  whose  name  is  mentioned,  that  ap- 
pellant Nancy  Allen  charged  him  (appellee) 
with  being  a  thief,  and  it  was  in  response 
thereto  the  language  quoted  in  the  petition 
was  used.  It  is  well  settled,  and  in  accord- 
ance with  natural  justice,  that  a  person  has 
a  conditional  privilege  to  publish,  by  speech 
or  writing,  whatever  he  honestly  believes  to 
be  and  is  essential  to  the  protection  of  his 
own  reputation,  and  therefore  may,  without 
subjecting  himself  to  an  action  for  libel,  pub- 
lish a  communication  containing  a  refutation 
or  denial  of  any  charge  atCecting  it;  for  such 
communication,  when  made  bona  flde,  and 
without  malice,  is  privileged,  although  itoon- 
tains  criminatory  matter  which  wiUuHit  the 
privilege  would  be  slanderous  and  actionable. 
And,  consequently,  if  tbe  oeeasion  on  which 
a  communication  ia  made  furnishes  prima 
fade  such  iegml  excuse  for  making  it,  the 
presumption  of  malice  does  not  arise,  and  the 
burden  is  upon  tbe  plaintiff  to  prove  there 
was  malice  in  fact;  that  the  defendant  was 
actuated  by  motives  of  personal  spite  or  ill- 
will,  independent  of  the  occasion  on  which 
the  communication  was  made.  Townsh. 
Bland.  &  Lib.  319,  220.  But  whether  appel- 
lant Nancy  Allen  did  make  the  charge  that 
appellee  was  a  thief  depends  upon  informa- 
tion he  stated  in  the  letter  was  given  to  him 
by  another  person,-  which  may  or  may  not  be, 
and  consequently  cannot  be,  assumed  as  true. 
Therefore,  even  if  the  wliole  letter  be  taken 
and  considered  as  part  of  the  petition,  a  legal 
excuse  would  not  be  thereby  manifested;  for 
it  would  be  an  unreasonable  application  of 
the  rule  of  privileged  communications  to  de- 
cide a  person  can,  upon  the  pretext  of  defend- 
ing or  protecting  his  own  reputation,  that 
may  not  have  been  assailed  at  all,  write  and 
publish  defamatory  matter  of  another.  It 
thus  results  appellant  must  plead  and  show 


aa  matter  of  defense,  if  it  be  a  fact,  that  the 
cause  or  occasion  of  the  communication  was 
such  as  to  make  It  privileged,  and  until  done 
the  letter  is  to  be  regarded  as  having  been 
written  and  published  without  legal  excuse, 
and  the  presumption  of  malice  will  continue. 
Wherefore  the  judgment  is  reversed,  and 
cause  remanded,  with  directions  to  overrule 
the  demurrer  to  the  petition,  and  for  further 
proceedings  consistent  with  this  opinion. 


Lynn  e.  Commonwealth. 
(Court  ufAvpeai*  <if  Kentucky.  Feb.  22,  ISBO.) 
Raps— EviDBNOK— Instbuotioss. 
The  jury  may  convict  of  rape  on  tlie  evldeooo 
of  the  prosecutrix  alone ;  and,  where  there  are  cir- 
cumRtanceB  tending  to  support  or  discredit  her,  it 
is  not  error  in  the  court  to  refuse  to  single  out  oer- 
tain  circumstances,  and  instruot  the  jury  a*  to 
their  effect. 

Appeal  from  circuit  ooort,  Crittenden  coun- 
ty. 

"Not  to  be  officially  reported." 

Nunn  dt  Cntoe  and  James  dt  Moore,  for 
appellant  P.  W.  Hardin,  Atty.  Qen.,  for  the 
Commonwealth. 

Holt,  J.  The  appellant,  Morrison  Lynn, 
has  been  convicted  to  the  penitentiary  for  10 
years  upon  the  charge  ot  raping  his  step- 
daughter when  she  was  not  quite  15  years 
old.  He  admits  the  intercoiuw.  bat,  contra 
to  her  testimony,  denies  the  focoe.  Whether 
she  consented  or  not  is  therefore  the  only 
question  of  fact.  As  to  it,  the  evidence  ia 
conflicting.  Only  the  two  parties  to  tbe 
transaction  testify  as  to  it.  They  contradict 
each  otber.  It  was  the  province  of  the  jury 
to  pass  upon  the  question.  They  saw  the 
wftoesses,  and  had  a  better  opportunity  to 
judge  of  the  credit  to  be  given  to  the  one  or 
the  other  than  a  mere  reading  of  tbe  evidence 
affords. 

The  main  complaint  of  the  appellant  is  that 
the  whole  law  of  the  case  was  not  given  to  tbe 
jury.  They  were,  in  substance,  told  that  if 
th^  believed  from  the  evidence,  beyond  a 
reasonable  doubt,  the  act  was  done  contrary 
to  the  will  of  the  daughter,  then  they  should 
convict.  It  is  urged  that  they  should  have 
been  told  not  to  convict  upon  her  evidence 
alone,  or  tliat  they  should  have  been  cautioned 
against  doing  so,  and  directed  to  scrutinize 
her  testimony  closely.  In  cases  of  this  char- 
acter, the  ag^ieved  party  has  so  far  been  con- 
sidered a  witness  ex  necessitate  that  in  Lord 
Audley's  Case,  Hut.  115,  she  was  admitted 
to  testify  against  her  husband,  who  had  as- 
sisted another  in  the  ravishing  of  his  o^mi 
wife.  It  is  true  that  leading  text-writers — 
for  instance,  Greenleaf,  Wharton,  and  otiiers 
— say,  in  speaking  of  the  credit  to  be  given 
her,  that  various  circumstances  should  be  con- 
sidered.— thus,  her  character;  whether  she 
presently  told  of  tbe  offense,  if  she  had  op- 
portunity to  do  so,  and  made  search  for  the 
offender;  whether  she  might  have  been  heard 
at  the  time  of  the  outrage,  and  yet  made  no 
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ooteiy;  wbether  she  be  anpported  by  other 
eTidoioe;  whether  the  accused  fled, —  and 
that,  while  no  unreasonable  suspicion  against 
her  should  be  indulged,  yet  courts  and  juries 
should  scan  her  evidence  carefully,  and  guard 
themselves  from  the  influence  of  sympathy  for 
her.  The  jury  are,  however,  to  Judge  of  the 
credibility  of  witnesses.  The  court  should 
not,  by  its  instructions,  do  so,  or  to  any  ex- 
tent infringe  upon  this  right  of  the  jury.  The 
circumstances  alMve  enumerated  as  giving 
strength  or  wealcness  to  the  evidence  may  all 
be  proven.  The  existence  or  non-existence 
of  nearly  all  of  them  appeared  from  the  evi- 
dence in  this  case.  Manifestly,  it  would  have 
been  error  in  the  ooart  to  have  singled  out 
certain  circumstances,  and  instructed  the  jury 
as  to  their  effect.  The  entire  testimony  was 
before  them.  Whatever  strengthened  or 
weakened  the  evidence  of  a  witness,  and  the 
de([ree  of  it,  was  for  their  consideration,  and 
determination ;  and  equally  had  the  court  no 
right  to  tell  them  what  was  weak,  and  what 
strong,  testimony.  They  were  properly  left 
to  measure  the  credibility  of  the  witness,  and 
the  credit  to  be  given  to  the  testimony,  with- 
out hint  from  the  court.  The  testimony  of- 
fered by  the  accused,  and  rejected  by  the 
court,  relating  to  threats  by  his  wife  and  her 
mother  towards  him,  was  incompetent.  It 
in  no  way  tended  to  exculpate  him  from  the 
charge  under  investigation,  and  the  mother- 
in-law  had  not  been  questioned  as  to  them. 
Id  our  «pinion,  the  attorney  for  the  state 
did  not  go  beyond  the  domain  of  proper  ar- 
gument in  bis  speech  to  the  jniy.  While  the 
court  should  interpose,  when  asked  to  do  so, 
whenever  this  is  done,  yet  considerable  lati- 
tude must  necessarily  be  allowed.  It  is  often 
necessary  by  way  of  response;  and  this  ap- 
pears to  have  been  the  case,  in  this  instance, 
as  tis  a  part  of  the  language  objected  to,  and 
the  remainder  related,  in  the  main,  to  the 
enormity  of  the  offense,  and  the  need  of  pun- 
ishment aa  s  protection  to  the  virtue  of  oar 
women.    Judgment  affirmed. 


Bx  parts  Otwms. 

(Supreme  Court  of  Tennessee.    Feb.  30, 189a) 

Costs— Txx  tjpos  Dbfesdakt  is  CBimsij,  Pko- 

OBBtllNaS. 

Under  Act.  Tenn.  1889,  a  180,  entiUed  "An 
set  to  provide  revenue  for  the  state, "  and  Imposing 
a  tax  on  the  unsuccessful  party  in  civil  suits,  and 
on  each  Indictment  or  presentment,  and  that  all 
snoh  taxes  "shall  be  taxed  in  the  bills  of  costs,  and 
are  hereby  deolaied  part  of  the  costs  in  the  case, " 
the  tax  thos  imposed  on  defendcmt  upon  conviction 
in  s  criminal  proceeding  cannot  be  collected,  as 
cysts,  by  imprisonment. 

Appeal  from  circuit  court,  Davidson  coun- 
ty; WiUiiAu  K.  McAxmm,  Jr.,  Jndge. 
AppUentioB  «C  Jsbn  Qrifln  lor  writ  of  ha- 

bsUOOfJNH. 

0.  W.  Pickle,  Atty.  Gen.,  /.  M.  Quarlet, 
and  A.  J.  Ualdtoell,  for  appellant.  Colyar  S 
Colyar  and  J.  W.  Gaine$,  Jr.,  for  appellee. 

Fouucs,  J.    The  question  presented  for 


determination  here  is  the  right  or  power  of 
the  keeper  of  the  work-house  of  Davidson 
county  to  hold  in  custody  the  petitioner,  Grif- 
lin,  until  he  pays  or  works  out,  at  the  rate  of 
40  cents  per  day,  the  state  and  county  tax  in 
litigation.  The  petitioner  was  convicted  of 
the  offense  of  carrying  a  pistol,  and  sentenced 
to  pay  a  fine  of  S50,  and  was  by  the  usual 
judgment  in  such  cases  committed  to  the 
work-house,  in  default  of  paying  or  securing 
the  fine  and  cost.  The  fine  was  remitted  by 
the  governor,  and  petitioner  has  remained  in 
the  work-house  long  enough  to  work  out  all 
the  items  in  the  cost-bill,  except  the  state  and 
county  tax.  Thereupon  he  filed  his  petition 
for  habeas  oorptu,  returnable  twfore  his 
honor,  W.  K.  MoAlisteb,  judge  at  the  cir- 
cuit court,  who  upon  the  foregoing  facts  or- 
dered that  the  prisoner  be  discharged.  The 
state  has  appe^ed  in  error.  It  is  urged  by 
the  attorney  general,  on  l)elialf  of  the  state, 
that  the  items  in  the  cost-bill  covering  this 
tax  are  by  the  act  of  1887  made  cost,  and  as 
such  can  be  collected  by  imprisonment,  as 
other  costs  in  criminal  causes.  This  act  is 
entitled  "An  act  to  provide  revenue  for  the 
state  of  Tennessee,  and  the  counties  thereof." 
See  Acts  1889.  c.  130,  p.  247.  In  the  fourth 
section,  among  otlier  Uacea  therein  imposed, 
we  find,  under  the  head  of  "Litigation,"  a 
tax  imposed  upon  the  unsuccessful  party  in 
civil  suits,  in  the  several  courts  of  record  in 
the  state,  and  upon  each  indictment  or  pre- 
sentment, the  sum  of  five  dollars.  Follow- 
ing  the  enumeration  of  the  suits  and  courts, 
and  amount  of  tax  thereon,  it  is  enacted: 
"All  the  alwve  taxes  shall  be  taxed  in  the 
bills  of  cost,  and  are  hereby  declared  part  cl 
the  costs  in  the  case."  Does  this  legishitiva 
declaration  make  this  tax  cost?  If  so,  it  must 
follow  that  the  prisoner  can  be  held  nntil  he 
pays  this,  just  as  be  may  tie  held  to  pay  the 
other  items  of  cost  of  conviotion;  for,  inde- 
pendent of  the  work-bouse  law,  the  courts 
liave  the  power  to  imprison  tor  fine  and  cost. 
Hill  v.  State,  2  Yerg.  247;  Mosley  t.  Gallatin. 
10  Lea,  494;  Eaton  v.  State,  15  Lea,  200.  See. 
also.  Mill.  &  y.  Code,  §  6114,  6267,  et  seq. 
The  imposition  of  tliis  tax  lieing  clearly  em- 
braced within  the  subject  and  title  of  the  act, 
the  means  or  manner  of  its  collection  oould 
be  provided  in  the  same  act.  Cannon  v. 
Mathes,  8  Heisk.  504.  This  net,  so  far  as  it 
declares  this  tax  cost,  was  no  doubt  passed  by 
the  legislature  to  obviate  t^e  difficulty  pointed 
out  by  the  decision  of  this  court  in  Um  cane 
of  Johnson  v.  State,  1  Pickle,  S25.  %  8.  W. 
Rep.  802.  This  case,  ffrilowingaliaeoCcasea 
beginning  with  State  v.  Nance,  1  Lea,  644, 
and  oMBiag  on  down  to  Eastman  v.  Kash- 
ville.  13  Lea,  717,  held  that  this  tax  on  liti- 
gation, imposed  upon  the  party  against  whom 
costs  are  adjudged,  is  manifestly  a  tax  im- 
posed for  revenue  purposes  only,  and  not  by 
way  of  punishment;  that  it  is  no  part  of  the 
cost,  and  no  part  of  the  tine;  and,  as  a  tax, 
can  no  more  be  collected  by  imprisonment  in 
a  criminal,  than  in  a  civil,  suit. 
It  is  true,  as  now  insisted  by  the  attorney 
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general,  that  these  adjudications  wen  pred- 
icated in  part  upon  the  idea,  as  expressed  by 
Judge  C(K>FEB  in  State  Tax  Cases,  12  I^ea, 
746,  that  "all  the  recent  revenue  acts  still 
levy  the  tax  as  a  speciOc  tax,  and  not  as 
costs."  And  as  was  said  in  State  v.  Stanley, 
S  Lea,  524.  "the  claim  of  the  state  for  taxes 
has  precedence  over  a  mere  private  debt  of 
the  citizen,"  where  this  tax  was  held  to  be 
payable  out  of  the  first  money  coming  In,  in 
preference  to  the  fees  of  officers,  where  there 
was  not  enough  to  pay  both.  It  is  equally 
true  that  the  Hct  of  1889  now  undertakes  to 
declare  it  costs,  and  collectible  as  such.  But 
the  fact  remains  that  it  is  a  speclQc  tax  im- 
posed for  revenue  only,  and  that,  if  it  is  to  be 
ooUected  by  imprisonment,  it  is  a  tax  that  la 
so  collected,  unless  the  legislative  declarHtion 
changes  its  nature.  We  are  of  opinion  tbut 
the  legislature  has  not  by  such  declaration 
changed  its  nature:  it  is  still  a  tax,  and  us 
such  may  be  put  in  the  bill  of  costs,  and  col- 
lected with  the  costs,  so  far  as  judgment  and 
execution  maybe  efficacious  fur  that  purpose. 
But  BO  long  as  it  remains  in  the  revenue  bill 
as  a  specific  tax,  it  cannot,  by  a  mere  decla- 
ration in  such  bill  that  it  is  costs,  become 
coats  in  fact,  so  as  to  justify  imprisonment 
for  its  payment.  We  have  no  disposition  to 
abridge  in  tbe  slightest  the  power  of  the  leg- 
islature to  imprison  for  the  payment  of  fine 
and  costs,  but  we  do  not  feel  at  liberty  to  rec- 
ognise as  fine  or  coste  what  are  not  so  in 
fact,  simply  because  of  a  declaration  In  the 
revenue  bill  that  a  tax  shall  be  called  costs. 
The  personal  liberty  of  the  citizen,  even 
though  he  be  under  presentment,  indictment, 
and  conviction  for  a  violation  of  the  criminal 
law  of  the  land,  is  too  sacred  to  be  at  the 
mercy  of  erroneous  legislation  or  definition, 
by  whatever  department  of  the  goveinment 
such  declaration  may  be  made  or  definition 
given.  Costs  and  fees,  though  unknown  to 
the  common  law,  have  in  modern  times 
m  fixed  and  well-understood  signification. 
"Costs  are  tlie  expenses  incident  to  the  con- 
duct of  a  suit,  either  in  the  prosecution  or  de- 
fense, and  such  disbursements  as  ore  allowed 
by  law  as  fees  to  witnesses  and  officers  of 
court. "  1  Bouv.  Law  Diet.  876.  However 
desirable  it  may  be  to  place  upon  the  violators 
at  law  some  of  the  burdens  which  the  cost  of 
criminal  trials  imposes  upon  the  state,  weare 
of  opinion  that  it  cannot  be  done  by  im- 
prisoning the  offender  until  he  pays  the  tax 
on  litigation,  under  the  declaration  that  such 
taxes  "^all  be  taxed  in  bills  of  costs,  and  are 
hereby  declared  part  of  tbe  cost  in  the  case. " 
It  is  urged  by  the  attorney  general  that  if 
this  tax  cannot  in  criminal  cases  be  collected 
by  imprisonment  under  the  act  of  1889,  the 
act  will  also  be  inoperative  in  civil  cases, 
when  the  effort  is  made  to  collect  it  from  the 
surety  on  the  prosecution  bond,  or  by  motion 
over  against  the  successful  party,  and  such 
like  oases.  Even  if  this  were  so,  it  should 
not  InQuence  our  judgment  in  the  case  at  bar. 
But  it  does  not  follow  that  the  tax  may  not 
be  collected  as  and  with  costs  in  civil  ciuses, 


for  as  a  tax  it  may  be  collected  by  execution, 
but  as  a  tax  it  may  not  be  collected  by  im- 
prisonment. Such  was  the  view  of  the  learned 
circuit  judge  who  discharged  the  prisoner, 
and  his  judgment  Is  affirmed,  witli  costs. 


MoDANIEI.  0.  NASHVII.I.B,  0.  St&T.L.B.  Go. 
{Supreme  Court  nf  Tenneeeee.    Feb.  30, 1990.) 

SFBCIAI.  JuBT  —  SUM1I058  BT  CODBT  KX  PBOFRIO 
MOTU. 

Uoder  M.  &  V.  Code  Tenn.  <  4806,  providing 
that  on  motion  of  eitiier  party,  in  any  dvjl  action,  a 
special  jury  may  be  ordered  and  summoned,  if  in 
tno  opinion  of  the  court  It  is  proper,  it  is  not  with- 
in the  power  of  the  olrouit  court  to  sommon  sooh 
special  jury  on  its  own  motion. 

Appeal  from  circuit  court,  Franklin  coun- 
ty; M.  D.  Shallman,  judge. 

Williams,  Alexander  *  Lather  and  Davis 
*  Martin,  for  appellant.  Marks  dt  Gregory 
and  C.  D.  Porter,  for  appellee. 

Caldwell,  J.  .This  case  was  before  this 
court  at  the  Deoeml>er  term,  1888,  and  was 
remanded  fora  new  trial.  The  opinion  then 
delivered  is  reported  in  12  Lea,  886-389. 
After  lieing  remanded,  there  were  several 
mistrials,  on  account  of  the  failure  of  the  jury 
to  agree  upon  a  verdict  At  one  time  there 
was  a  verdict  for  the  plaintiff  for  $1,000,  but 
it  was  set  aside,  and  a  new  trial  granted,  on 
motion  of  the  defendant.  Some  of  the  mis- 
trials were  before,  and  some  after,  this  ver- 
dict. At  the  Angust  term,  1888,  the  case 
was  oontlnoed  on  the  applioation  of  the  de- 
fendant; and  thereapon,  on  "the  court's  own 
motion, "  16  citizens  were  named  by  the  court, 
and  directed  to  be  summoned  to  the  first  day 
of  the  next  term,  for  the  purpose  of  making 
a  special  jury  to  try  this  case.  At  the  suc- 
ceeding term,  and  liefore  the  jury  whs  made 
up,  the  plaintiff  moved  the  court  to  discharge 
the  special  panel  on  two  grounds:  First,  be- 
cause the  county  court  had  appointed  a  full 
panel  of  good  and  lawful  men,  who  were  then 
present,  and  not  subject  to  any  legal  excep- 
tion; second,  because  the  circuit  court  had  no 
authority  to  appoint  the  special  panel.  This 
motion  was  overruled,  and  a  fecial  jury  im- 
paneled. The  trial  resulted  in  a  verdict  and 
judgment  for  defendant;  and,  a  motion  fora 
new  trial  being  overruled,  plaintiff  appealed 
in  error. 

The  first  assignment  of  error  calls  in  ques- 
tion the  action  of  the  trial  jndge  with  respect 
to  the  special  jury,  and  denies  that  it  was  au- 
thorized by  law.  Primarily,  the  power  to  ap- 
point citizens  to  serve  as  jurors  in  the  cir- 
cuit court  is  conferred  upon  the  county  court. 
Code,  Mill.  &  V  §§  4756-4758.  If  the  coun- 
ty court  fail  to  nominate,  or  the  persons  nom- 
inated fail  to  attend,  then  the  circuit  court 
may  designate  other  good  and  lawful  men, 
and  direct  that  they  be  summoned  as  jurors. 
Id.  §  4768.  So,  if  the  panel  be  exhausted 
before  the  jnry  is  completed,  or  if,  in  Iheprog- 
ress  of  the  trial,  any  of  the  jurors  become  un- 
able to  serve,  the  circuit  judge  may  order  the 
necessary  number  of  additional  jurors  to  be 
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aammonecl.  Id.  §§  4803,  4804.  The  panel 
may  be  reduced  bv  chnllenges  for  cause,  (Id. 
§  4784.)  and  without  cause.  (Id.  §  4788.) 
"When,  by  reason  of  chitllengee,  or  any  other 
cause,  it  is  rendered  necessary,  the  court  may 
canse  petit  jurors  to  be  summoned  from  the 
by-standers,  or  the  county  at  large,  either  to 
supply  the  deficiency  in  juries,  or  to  form  one 
or  more  entire  juries,  as  the  occasion  re- 
quires." Id.  §  4806.  Again:  "On  motion 
of  either  party,  in  any  civU  action,  a  special 
jury  maybe  ordered  and  summoned,  if  in  the 
opinion  of  the  court  it  is  proper;  the  addi- 
tional cost  to  be  taxed  to  the  losing  party." 
U.  §  4805. 

These  are  the  material  provisions  of  our 
law  relating  to  the  question  in  hand.  None 
of  them  in  terms,  or  by  proper  construction, 
eover  this  case,  or  confer  the  power  exercised 
by  the  trial  judge.  Tlie  county  court  had  not 
failed  to  appoint,  nor  tiad  those  appointed 
failed  to  attend.  There  vas  no  diminution 
or  exhaustion  of  the  regular  panel,  by  chal- 
lenges  or  otherwise,  before  the  jnry  could  be 
completed;  nor  was  any  juror  discharged  for 
inability  occnrring  during  the  progress  of  the 
triaL  Xo  misconduct  of  the  regular  panel, 
nor  of  any  individual  juror,  is  shown  or 
claimed.  Ttie  record  fails  to  disclose  any- 
thing  by  which  it  was  "rendered  necessary" 
to  summon  additional  jurors,  either  to  supply 
a  deficiency  in  the  regular  jury,  or  to  form 
another  jury  entire.  In  taet,  tlie  directions 
for  a  special  panel  were  made  at  the  term  be- 
fore the  trial,  when  it  could  not  be  known 
that  the  panel  to  be  nominated  by  the  county 
court  would  prove  defective  or  inadequate  in 
any  particular. 

Kor  was  the  special  panel  ordered,  or  the 
special  jury  made  up,  "on  motion  of  either 
party, "  as  allowed  by  the  other  section  of  the 
Code.  It  was  done  "on  the  court's  own  mo- 
tion, "  and  over  the  objection  of  the  plaintiff. 
The  trial  judge  misconceived  his  authority, 
and  exercised  a  power  not  conferred  upon  him 
by  any  law,  or  sound  practice.  Had  his  action 
been  baSed  upon  a  mution  of  either  party, 
this  court  would  presume  that  the  discretion 
contemplated  by  the  statute  had  been  prop- 
erly exercised,  and  would  not  reverse  because 
the  propriety  of  the  ruling  did  not  appear  af- 
firmatively. Clingan  v.  Railroad  Co.,  2 
Lea,  726.  But  in  the  case  before  us  it  is  a 
question  of  power,  and  not  of  discretion.  We 
hold  that  the  power  did  not  exist.  Reverse 
and  remand. 


Rketes  v.  Barrbtt  et  al. 
(Supreme  Court  of  Arluxntat.    Feb.  IB,  1890.) 

EnonCSNT— AdHINISTKATOKS— POBLIO  liANSS. 

1.  In  ejectment  It  appeared  that  one  J.  bad  en- 
teied  Mm  lands  in  suit  at  the  state  land-offloe  on 
time;  that  after  his  death  his  sod  W.  was  appoint- 
ed amniDistrator  de  bonis  non,  and  as  such,  in  or- 
der to  avoid  the  payment  of  bock  interest  on  the 
pnrchose  price,  surrendered  the  oertiflcates  of  en- 
try ;  that  by  preconcerted  arrangement  the  lands 
were  immediately  entered  by  a  friend  of  W.  's.  A 
short  time  afterwards  this  friend  assigned  the  oer- 


tlfloate  of  entry  to  W.  IndivldQally.  and  not  as  ad- 
ministrator, w.,  and  the  rest  of  the  family  of  J., 
lived  on  the  land  for  some  years.  It  appeared  that 
W.  had  no  means  with  which  to  poichase  the  land 
individually,  his  onhr  income  bain;  from  the  estate 
of  which  ha  was  administrator,  and  that  he  paid 
the  taxes  out  of  the  proceeds  of  the  estate;  that 
he  had  claimed  that  the  land  belonged  to  toe  es- 
tate, though  plaintiff  testified  that  he  had  repre- 
sented to  nlm,  for  the  purpose  of  obtaining  credit) 
that  he  owned  the  land.  Held,  that  W.  did  not 
acquire  any  interest  in  the  land  individually,  but 
his  title  was  that  of  administrator  only. 

S.  A  deed  from  W.'s  administrator  purporting 
to  convey  the  whole  estate  Is  valid  only  as  to  that 
portion  of  the  estate  to  which  W.  was  entitled  as 
one  of  the  heirs  of  J. 

Appeal  from  circuit  court,  Dallas  county; 
C.  D.  Wood,  Judge. 

This  was  an  action  in  ejectment  brought 
by  J  A.  Reeves  against  J.  W.  Barrett  and 
others,  heirs  of  James  W  Barrett,  deceased, 
to  recover  a  tract  of  land  contuining  520 
acres.  It  appeared  that  James  W.  Barrett 
had  entered  the  lands  in  1858  at  the  state  land- 
oOloe,  giving  his  notes  therefor;  that  be  died 
in  the  same  year,  leaving  a  will,  and  these  de- 
fendants and  other  sons,  W.  C.  Barrett  and 
Peter  B.  Barrett,  as  his  heirs  at  law.  By  the 
will  the  property  in  controversy  was  left  to 
bis  widow  and  children.  Peter  B.  Barrett 
was  appointed  administrator  with  the  will 
annexed,  and  as  such  held  and  controlled  the 
lands  until  his  death.  Upon  the  death  of  Pe- 
ter B.,  W.  C.  Barrett  was  appointed  adminis- 
trator <2e  bonis  noil,  with  the  will  annexed,  by 
letter  issued  in  1865.  In  1872,  W.  C.  Barrett, 
for  the  purpose  of  saving  the  accumulated 
interest  on  the  notes  given  for  the  purchase 
of  the  land,  surrendered  the  certificate»  to 
the  state  under  the  act  of  1869;  and  by  agree- 
ment previously  made  the  lands  were  imme- 
diately entered  by  one  Mallett  in  his  own 
name,  and  in  two  parcels,  two  certificates  be- 
ing taken.  A  few  days  after,  Mallett  as- 
signed one  of  the  certificates  to  W.  G.  Bar- 
rett individually,  and  not  as  administrator; 
and  a  few  months  afterwards  the  second  cer- 
tificate was  assigned  in  a  like  manner.  The 
deeds  to  the  lands  were  afterwards  issued  to 
W.  0.  Barrett  in  bis  own  name.  The  re- 
ceipts for  taxes  on  the  land  were  in  the  name 
of  W.  C.  Barrett  individually;  and  it  also  ap- 
peared that  W.  C.  Barrett  had  represented  to 
plaintiS,  for  the  purpose  of  obtaining  credit, 
that  tlie  lands  belonged  to  him  individually. 
It  appeared,  further,  however,  that  W.  C. 
Barrett  had  no  money  or  property  of  his 
own,  but  lived  on  the  farm  with  the  rest  of 
the  family.  It  also  appeared  that  he  had 
represented  to  other  parties  that  the  land  be- 
longed to  the  estate,  and  not  to  him'  individ- 
dally;  that  lie  had  no  means  of  paying  for 
tlie  land  except  from  the  proceeds  of  the  es- 
tate; and  that  the  taxes  were  ptiid  out  of  such 
proceeds.  It  also  appeared  that  lie  had  rent- 
ed a  portion  of  the  land  as  administrator  of 
the  estate  of  his  father.  In  1881,  W.  C.  Bar- 
rett died,  and  K.  A.  Clark  was  appointed 
administrator  of  his  estate.  Under  an  order 
of  the  probate  court  he  sold  the  lands  as  thu 
property  of  W.  0.  Barrett,  plaintiff  becomiug 
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the  purchaser.    There  was  judgment  for  de- 
fendants, and  plaintiff  appealed. 

H.  Q.  Bunn  and  M.  if.  Duffie,  for  appel- 
lant.   T.  B.  Martin,  for  appellees. 

Feb  Curiam.  The  proof  amply  sustains 
the  decree,  and  it  is  afiBrmed  except  in  so  far 
as  it  cancels  the  deed  of  Clark,  administrator, 
to  plaintiff.  This  sliould  be  annulled  only  so 
far  as  it  purports  to  convey  interests  other 
than  those  received  by  W.  C.  Barrett  under 
the  will  of  his  father.  Reverse  and  remand, 
with  instructions  to  so  modify  the  decree. 


WooLUH  0.  Eelton. 

(Supreme  Court  qf  A^rkansas.    Feb.  15, 1890.) 

bzbodtiok— motios  to  quash— jcdoiunt  ox 
Appbjli.. 

1.  Upon  appeal  from  an  order  of  a  jastloe  of 
the  peace,  denyiDg  a  motion  to  quash  an  execution 
CD  the  trround  that  It  had  been  paid,  judgment 
should  be  rendered  against  the  appellant,  and  the 
sureties  on  the  appeal-bond,  for  costs  only,  and 
not  for  the  amount  of  the  original  judgment  on 
which  such  execution  was  issued. 

2.  Where  there  is  a  conflict  of  evidence,  the 
finding  of  the  jury  will  not  be  disturbed  on  appeaL 

Appeal  from  circuit  court,  Washington 
county;  J.  M.  Pitthan,  Judge. 

This  was  an  appeal  from  a  judgment  of  a 
justice  of  the  peace,  refusing  to  quash  an  ex- 
ecution issued  against  the  property  of  £.  J. 
Woolum  in  an  action  brought  against  him  by 
M.  S.  Eelton,  as  administratrix  for  the  es- 
tate of  J.  B.  Eelton,  deceased.  The  jury 
found  against  the  execution  debtor,  and  judg- 
meht  was  rendered  Kgainst  him  and  his  sure- 
ties on  the  appeal-bond  for  the  whole  amount 
of  the  judgment  rendered  in  justice's  court; 
whereupon  plaintiff  appealed. 

C.  R.  Buckner,  for  appellant. 

Feb  CtTRiAH.  The  questions  arising  upon 
the  motion  to  quash  the  execution  should  have 
been  tried  by  the  court,  but  were,  by  consent, 
submitted  to  a  jury.  The  evidence  was  con- 
flicting, and  their  finding  will  not  be  disturbed. 
But  upon  finding  against  appellant  upon  his 
motion  to  quash  the  executions  the  court  ren- 
dered judgment  against  him,  and  the  sureties 
upon  an  appeal-bond,  for  the  amount  of  the 
justice's  judgments.  This  was  error.  Re- 
verse the  judgment,  and  enter  judgment  here 
against  the  uppellant  and  his  sureties  for  the 
costs  of  the  justice's  and  circuit  court. 


NiOKLB  et  va.  v.  Emerson  Meboantile  & 
Manufaotuuino  Co. 
(Supreme  Court  cf  Arkansas.    Feb.  16, 18SK).) 
Husband  and    Wive— Bubinssb    Coxduotbd  nr 
Wirs's  Name — Riohtb  or  Cbeditors. 
When  an  Insolvent  debtor  oonduota  his  busi- 
ness in  his  wife's  name,  she,  however,  taking  no 
part  In  the  management  of  the  business,  the  man- 
agement being  left  entirely  in  the  control  of  the 
husband,  the  avowed  purpose  being  to  plaoe  the 
property  beyond  the  reach  of  the  creditors  of  the 
nuBbana,  the  property  accumulated  in  such  busi- 
ness will  be  subjected  to  the  husband's  debts. 


Appeal  from  Pulaski  chancery  court;  D. 
W.  Carroll,  Chancellor. 

Bill  to  subject  lands  held  by  Eatherine 
Nickle,  wife  of  William  Nickle,  to  the  pay- 
ment of  a  debt  owing  the  Emerson  Mercan- 
tile &  Manufacturing  Company  by  said  Will- 
iam Nickle.  It  appeared  that  Nickle  and  one 
Joseph  A.  Martin  had  been  in  the  butcher 
business  together  as  Martin  &  Nickle,  and 
that  plaintiff's  claim  whs  based  on  a  judg- 
ment against  ttiis  firm;  that  the  firm  quit 
business,  claiming  to  bo  insolvent.  After^ 
wards,  William  Nickle  went  into  the  butcher 
business  again  in  his  wife's  name,  and  grad- 
ually accumulated  a  large  amount  of  real 
estate  and  other  property,  all  of  which  was 
In  the  name  of  the  wife.  This  separate  busi- 
ness of  the  wife  was  begun  in  April,  1882, 
and  in  April,  1886,  they  had  accumulated 
property  to  the  value  of  $12,(XX).  Nickle 
and  his  wife  claimed  that  their  money  was 
derived  entirely  from  their  business,  and 
there  was  nothing  in  the  testimony  to  show 
that  at  the  time  they  started  they  had  more 
than  $650  derived  from  the  sale  of  their 
homestead.  Nickle  was  a  bright,  shrewd 
business  man,  and  an  excellent  manager. 
The  business  was  entirely  in  his  control,  and 
he  decided  all  questions  relating  to  the  busi- 
ness, though  everything  was  done  in  the 
wife's  name.  It  appeared,  too,  that  he  had 
no  fixed  salary  as  manager  for  his  wife,  but 
used  the  money  deriveil  from  the  business  as 
his  own,  and  conducted  all  negotiations  of  a 
business  character,  whether  pertaining  to 
the  butcher  business  or  to  purchasing  and 
selling  real  estate.  There  was  some  testi- 
mony to  show,  too,  that  at  the  time  the  busi- 
ness was  started  Nickle  had  stated  to  several 
that  he  was  going  into  business  again,  but  in 
his  wife's  name,  in  order  to  keep  his  creditors 
off.  There  was  judgment  for  plaintiff,  and 
defendants  appealed. 

Marshall  &  Coffman,  for  appellant. 
Blackioood  tb  Williams,  for  appellee. 

Fer  Curiam.  The  evidence  discfi>ses  that 
the  property  in  question  was  purchased  with 
funds  raised  from  a  business  owned  and  con- 
ducted by  the  insolvent  husband  under  the 
cloak  of  his  wife's  name,  which  he  used  as  a 
subterfuge  to  cover  his  property  from  claims 
of  bis  creditors.  The  creditors  have  the 
right,  therefore,  to  subject  the  property  to 
the  payment  of  their  debts.    Affirm. 


Adams  v.  Urquabt. 

(Supreme  Court  of  Arkansas.    Feb.  IS,  1890.) 

0>NTRAaT  TO  AsscMK  Anothbb's   Debts  —  Con- 

STBUCTION. 

Where  defendant  agreed  to  assume  "the 
payment  of  [plaintiff's]  portion  of  the  indebted- 
ness of  the  Ann  [of  which  plaintitt  was  a  member] 
and  all  obligations  or  contracts  of  said  firm,  "the 
words,  "and  all  obligations  or  contracts  of  said 
firm,"  mnst  be  construed  as  simply  defining  the 
liability  with  certainty,  and  not  as  extending  de- 
fendant's liability  beyond  the  plaintiff's  propor- 
tionate stiare  of  indebtedness. 
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Appeal  from  circuit  court.  Pulaski  county ; 
J.  W.  Mabtin,  Judge. 

John  D.  Adams  brought  this  action  against 
E.  Urquart  to  recover  the  amount  of 
•1,079.20.  It  appeared  that  the  amount 
thus  claimed  bad  been  paid  out  by  plaintiff 
on  account  of  the  indebtedness  of  the  firm  of 
Adams  &  Green,  of  which  firm  the  plaintiff 
had  been  a  member.  It  further  appeared 
tliat  on  November  15,  1888,  Adams  &  Oreen 
conveyed  to  defendant  certain  lands,  the 
deed  of  conveyance  containing  the  following 
danse:  "Said  Urquart  assumed  the  payment 
uF  John  D.  Adams'  portion  of  the  indebted- 
ness of  the  firm  of  Adams  &  Green,  and  all 
obligations  or  contracts  of  said  firm."  On 
trial,  judgment  was  rendered  for  the  plaintiff 
for  one-half  of  the  amount  paid  out  by  him 
on  the  Indebtedness  of^Adams  &  Green,  from 
which  judgment  plaintiff  appealed,  dairaing 
that,  under  the  contract  with  defendant,  be 
was  entitled  to  the  full  amount. 

U.  M.  «£  0.  B.  Rose,  for  appellant.  Varuth 
dk  Brb,  for  appellee. 

Per  Cttriam.  Urquart,  by  the  express 
terms  of  his  contract,  assumed  Adams'  por- 
tion of  the  indebtedness  of  the  firm  of  Adams 
&  Green.  That  was  onp-half  of  the  indebted- 
ness. Ringo  V.  Wing,  49  Ark.  4()3,  5  S.  W. 
Rep.  787.  The  subsequent  clause,  "and  all 
obligations  or  contracts  of  said  firm,"  was 
intended  to  extend  with  certainty  Urquart's 
liability  to  unliquidated  demands,  such  as 
the  one  sued  on,  and  not  otherwise  to  enlarge 
his  liability.  The  court  below  so  construed 
the  contract,  and  the  judgment  will  be  af- 
firmed. 


Fbeemak  f>.  Wateins  et  aZ. 
{Suvreme  Convrt  of  Arkanaa*.    Feb.  15, 1880.) 

BAIilS  UirSBB  AtTAOHHCNT — CONFnUIl.TIOK. 

Under  Hansf.  Dig.  Ark.  i  860,  providing  that 
all  sales  ander  attachment  sball  be  subject  to  the 
confirmation  of  the  court,  such  a  sale  is  not  com- 
plete, and  no  action  can  be  maintained  for  pur- 
chase money  until  such  confirmation. 

Appeal  from  circuit  court,  Carroll  county; 
M.  B.  Bakes,  Special  Judge. 

This  action  was  brought  by  T.  G.  Freeman 
against  John  Watkinsand  JamesP.  Foucher, 
upon  a  promissory  note  executed  by  defend- 
ants for  the  purchase  price  of  certain  lands 
sold  by  plaintiff  as  sheriff  under  and  by  vir- 
tue of  an  attachment.  It  appeared  from  the 
record,  among  other  things,  that  the  sale  had 
never  been  confirmed  by  the  court.  Judg- 
ment having  been  rendered  for  defendants, 
plaintiff  apiwaled. 

Crump  di  Watkins,  for  appellant.  U.  M, 
dt  ff.  B.  Hose,  for  appellees. 

Feb  Cobiam.  Attachment  sales  are,  by 
the  terms  of  the  statute,  subject  to  confirma- 
tion by  the  court.  The  contract  of  sale  is 
not  complete  until  the  bid  of  the  purchaser 
is  accepted  by  the  court,  and  until  accept- 


ance there  can  be  no  enforcement  of  the  oon< 
tract  by  either  party.  The  purchaser  cannot, 
therefore,  be  compelled  to  comply  with  the 
terms  of  sale  by  payment  of  the  purchase 
money,  until  his  bid  has  t>een  accepted  by 
the  court.  Freem.  Ex'ns,  §  S04a;  Bell  v. 
Green,  38  Ark.  78;  Greer  t.  Powell,  8  Mete. 
(Ky.)  124.  There  had  been  no  confirmation 
in  this  case  wlien  the  action  to  collect  the 
purchase  money  was  brought,  and  it  was 
therefore  premature.  If  the  plaintiff  shall 
move  a  confirmation  of  the  sale,  the  defend- 
ant can  raise  the  other  questions  argued  by 
him  in  that  proceeding.  When  the  sale  is 
confirmed,  the  plaintiff  can  renew  his  action 
to  recover  the  purchase  money.    Affirm. 


Kttnnallt  v.  Beckeb. 
{.SvLpreme  Court  of  Arkamtn*. .  Feb.  15, 18M.) 

WiTKBSS — TbANBACTIOKS  WITH  DSOCDBKTS— COM- 
VERSIOK. 

1.  ITnder  Const.  Ark.  art  7,  {  23,  providing 
that  in  actions  by  or  against  executors  or  admin- 
istrators neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with  or 
statement  of  the  deceased,  it  is  not  competent,  in 
an  action  gainst  an  administrator  for  conversion, 
for  plaintili  to  testify  to  the  fact  of  the  delivery  of 
the  property  converted  to  the  Intestate. 

2.  where  plaintiff  alleges  that  the  property  so 
converted  was  in  a  box,  which  he  delivered  to  the 
Intestate  to  be  placed  in  intestate's  safe,  he  cannot 
testify  as  to  the  contents  of  the  box  until  he  has 
shown  by  competent  testimony  that  the  box  was 
actually  delivered  to  intestate. 

Appeal  from  circuit  court,  Lee  county;  M. 
T.  Sanders,  Judge. 

This  action  was  brought  by  B.  B.  Xunnal- 
ly  against  F.  Becker,  as  administrator  of  the 
estate  of  M.  Kohn,  deceased,  to  recover 
0183.57  HlIeKed  by  plaintiff  to  have  been  de- 
posited with  deceased,  and  converted  by  hita 
to  his  own  use.  It  appeared  that  plaintiff 
WHS  postmaster,  and.  having  no  safe,  was  in 
the  habit  of  placing  his  funds  in  the  safe  be- 
longing to  deceased,  for  keeping  over  niglit; 
that  he  had  on  February  8,  1886,  taken  into 
the  store  of  deceased  a  twx  containing  the 
amount  sued  for,  for  the  purpose  of  placing 
it  in  the  safe.  The  plaintiff  testified  as  fol- 
lows: "On  the  evening  of  that  day,  after 
business  hours,  as  was  my  usual  custom,  I 
took  the  post-office  funds  on  hand,  amount- 
ing to  81^3,  in  a  small  wooden  box,  in  which 
1  ^ways  l<ept  the  funds,  and  carried  them  to 
defendant's  intestate,  to  be  loclied  up  for 
safe-keeping  during  the  night,  in  his  iron 
safe,  and  I  was  standing  within  a  few  feet 
of  said  intestate  when  I  saw  him  place  said 
box  of  funds  in  said  iron  safe.  The  box  con- 
taining the  funds  was  locked,  and  I  kept  the 
key.  The  safe  was  an  old-fashioned  one, 
and  was  Incited  by  menns  of  a  key,  which 
said  intestate  always  carried  with  him.  There 
was  no  other  key  to  the  safe,  that  I  know  of. 
After  the  funds  were  placed  in  the  safe.  I 
went  home.  The  next  morning  before  break* 
fast  said  Kohn  came  to  my  house,  and  in- 
formed me  that  his  safe  had  been  burglarized 
the  night  before,  and  its  contents  stolen.    I 
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immediately  went  to  the  postrofflce,  and  on 
mj  arrival  there  foand  quite  a  crowd  of  eiti- 
zens,  who  had  gathered  on  the  announce- 
ment of  the  alleged  burglary.  I  found,  on 
the  counter  in  the  store,  the  wooden  box  in 
which  the  funds  were  kept,  and  the  box  was 
open,  and  the  funds  missing;  and  Kobn 
stated  that  he  found  the  box  on  the  sidewalk 
that  morning,  while  on  the  way  from  his 
residence  to  the  store.  The  iron  safe  showed 
no  signs  whatever  of  Tiolence.  Neither  door 
nor  windows  of  the  storehouse  showed  any 
signs  of  a  forcible  entry.  !Eohn  kept  the 
post-o£Bce  funds  In  his  safe  at  night  without 
obarge  therefor.  A  few  days  after  said  al- 
leged burglary,  said  intestate  bought  from 
me  a  post-oflSce  money  order,  and  in  paying 
for  it  I  instantly  recognized  some  peculiarly 
marked  silver  money  wliicli  was  a  part  of  the 
$183  deposited  in  the  safe  on  the  night  of  the 
alleged  burglary,  and  I  called  said  intestate's 
attention  to  it  at  the  time.  He  answered  me 
evasively,  and  in  a  somewhat  offended  man- 
lier, and  went  back  down  the  store."  The 
introduction  of  this  testimony  was  objected 
to  by  defendant,  and  the  objection  was  sus- 
tained. There  was  no  other  testimony  re- 
garding the  alleged  transaction  between  plain- 
tiff and  deceased.  Judgment  was  rendered 
for  defendant,  and  plaintiff  appealed. 

James  P.  Brown,  for  appellant.  McCul- 
loch  (t  McCuUoch,  for  appellee. 

Feb  Curiam.  The  proffered  testimony  of 
the  appellant,  to  the  effect  that  he  had  deliv- 
ered to  the  defendant's  intestate  a  box  of 
money  to  be  deposited  in  bis  safe,  was  a 
"transaction"  with  the  intestate,  within  the 
meaning  of  the  proviso  to  article  7,  sec- 
tion 22,  of  the  constitution,  and  inadmis- 
sible for  that  reason.  The  witness'  knowl- 
edge that  the  box  was  in  the  eafe  was  not 
competent  evidence,  because  it  was  derived 
solely  from  the  transaction  between  the  par- 
ties. The  distinction  contended  for  between 
the  appellant's  counsel  seems  to  be  sustained 
by  the  case  of  Tisdale  v.  Maxwell,  58  Ala. 
40,  where  a  witness,  who  was  incompetent 
to  prove  the  delivery  of  a  horse  to  a  person 
who  had  since  died,  was  held  to  be  compe- 
tent to  prove  the  possession  of  the  horse  sub- 
sequent to  the  delivery;  but  the  facts  of  the 
case  liere  prevent  the  application  uf  that  rule, 
for  the  reason  stated,  viz.,  the  knowledge  of 
a  witness  to  the  effect  that  the  t>ox  was  in 
the  safe  was  a  part  of  the  transaction  with 
the  deceased.  It  may  be  admitted  that  the 
appellant  was  a  competent  witness  to  prove 
the  contents  of  the  box,  under  the  common- 
law  rule  announced  in  U.  S.  v.  Clark,  96  U. 
S.  37;  but  the  testimony  was  incompetent 
until  the  foundation  was  laid  by  competent 
evidence  tending  to  prove  that  the  deceased 
had  received  the  box,  and  converted  its  con- 
tents. There  was  no  testimony  offered,  out- 
side of  the  incompetent  testimony  of  the  ap- 
pellant, to  prove  these  facts,  and  he  was  nut, 
therefore,  prejudiced  by  the  ruling  of  the 
cuurL    Aifirmed. 


Coos  t).  GoircH  et  aL 
{Supreme  Court  (ifMUtowrl.  Feb.  34, 1890.) 
Wills— BsTATss—FBa-Sncpix. 
A  testator  devised  all  his  property  to  his 
wife  and  flvechildrea,  to  be  eqnallj  divided  among 
them,  and  directed  that  tbe  wife  should  be  guard- 
ian 01  the  minor  children,  and  that  no  partition  of 
the  estate  should  be  made  nntil  the  yonneest  child 
shoald  become  of  age,  and  that  the  wue  should 
still  retain  her  lawful  dower,  and  be  privileged  to 
will  to  whom  she  pleased  her  portion  of  tbe  real 
estate.  Held,  that  the  wife  took.  In  addition  to 
her  dower,  an  undivided  one-sixth  In  fee-simple, 
under  Rev.  St.  Mo.  {  4004,  whioh  provides  that  in 
all  dflviaes  of  land  in  which  the  words  "belra"  and 
"assigns  "are  omitted,  and  no  expressions  areoon- 
talned  In  the  will  whereby  it  shall  appear  that 
snob  devise  was  intended  to  ooavey  a  Uf  e-estate 
only,  and  no  farther  devise  is  made  to  take  effect 
after  the  death  of  the  devisee,  It  shall  be  under- 
stood to  be  the  intention  of  the  testator  to  devise 
an  estate  In  fee-simple.    . 

Error  to  circuit  court,  Johnson  coanl>y;  C. 
W.  Sloai^  Judge. 

J.  W.Suddath  and  8.  P.  Sparks,  for  plain- 
tiff in  error.  O.  L.  HouU  and  Sweeney  it 
Walker,  for  defendants  in  error. 

Black,  J.  This  is  a  suit  for  tbe  partition 
of  about  280  acres  of  land.  Solomon  T.  Tay- 
lor died  in  1870,  and  by  his  last  will  devised 
the  land  to  his  wife  and  five  children.  That 
part  of  the  will  which  gives  rise  to  this  con- 
test is  in  these  words:  "I  will  and  bequeath 
unto  my  beloved  wife,  Eli/.abeth  I.  Taylor, 
and  my  children,  namely,  Samuel  S.  Taylor, 
George  Taylor,  William  J.  Taylor,  Richard  P. 
Taylor,  and  Xancy  I.  Taylor,  all  my  personal 
and  real  estate,  to  he  equally  divided  unto 
them,  without  favoring  one  more  than  the 
other,  under  the  following  limitations  and  re- 
strictions, namely:  That  my  beloved  wife, 
£li7.al)eth  I.  Taylor,  is  to  be  the  sole  guard- 
ian of  all  my  children  during  their  legal 
minority,  and  not  be  required  to  give  any 
security  in  law  for  the  performance  of  the 
guardianship,  and  she  is  to  keep  possession 
of  the  farm,  and  all  the  stock  and  farming 
utonsils  that  she  wishes,  together  with  all 
the  household  and  kitohen  furniture,  and 
provide  for  the  maintenance  and  education  of 
all  my  children  during  their  minority;  and, 
further,  I  ordain  that  no  partition  or  division 
of  my  landed  or  personal  estate  shall  take 
place,  or  be  allowed  by  my  executor,  until 
ray  youngest  child,  Nancy  I.  Taylor,  shall 
have  arrived  to  years  of  legal  majority,  and 
then  my  wife  shall  still  retain  her  lawful 
dower  in  all  my  real  estate  during  her  natural 
life,  and  be  privileged  to  will  to  whom  she 
may  see  proper  her  portion  of  my  real  eststo." 
The  widow  died  intestate  in  October,  1883, 
but  prior  to  thiit  date  she  and  two  of  the 
children  sold,  and  by  deed  conveyeil,  their 
interest  in  the  property  to  George  Couch, 
through  whom  defendants  claim.  Nancy  I. 
Taylor,  the  youngest  child  of  the  testator,  at- 
tained her  majority  in  June.  1884;  and  in 
that  year  she  and  the  two  remaining  children 
conveyed  their  interest  in  the  land  to  the 
phiintlff,  William  Cook. 

This  icause  turns  upon  the  construction  of 
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the  will  of  Solomon  T.  Taylor,  nnd  the  ques- 
tion is,  what  estate  did  the  widow  talce? 
Tlie  circuit  court  held  that  she  took,  besides 
dower,  an  undivided  one-sixth  in  fee-simple, 
thus  giving  to  the  plaintiff  but  three-sixths 
of  the  propeity.  The  claim  of  the  plaintiff 
may  be  expressed  as  follows:  By  the  will 
the  widow  took  a  quantity  equal  to  an  undi- 
vided one-sixth,  limited  in  duration  to  the 
time  when  the  youngest  child  attained  the 
age  of  majority.  liien  the  widow  became 
seised  of  an  estate  equal  to  that  of  her  dower 
right,  coupled  with  a  power  to  dispose  of 
the  one-sixth  by  will  only.  By  reference  to 
the  will  it  will  be  seen  the  testator  devises 
to  his  wife  and  five  cidldren  all  of  his  prop- 
erty, real  and  personal,  to  be  equally  di- 
vided between  them,  without  favoring  one 
more  tlian  the  other.  Thus  far  tlie  widow 
and  each  of  the  children  would  take  a  one- 
sixth  in  fee.  This  result  is  expressed  in 
terms  too  plain  to  be  questioned.  But  the 
will  goes  on  to  say,  under  the  following  re- 
strictions and  limitations,  namely:  Fint, 
the  wife  Is  to  be  the  sole  guardian  of  the 
children,  and  is  released  from  giving  secu- 
rity ;  teeond,  she  is  to  keep  possession  of  the 
farm,  stock,  farming  utensils,  and  Itouse. 
hold  furniture,  and  provide  for  the  main- 
tenance and  education  of  all  of  the  children 
during  minority;  third,  no  partition  of  the 
real  or  personal  property  is  to  take  place  un- 
til the  youngest  child  shall  attain  her  major- 
ity. All  of  these  limitations  and  restrictions 
apply  to  the  interest  devised  to  the  children  as 
well  as  that  devised  to  the  wife,  and  tliere  is 
not  one  of  them  that  expresses  or  discloses 
any  purpose  or  intention  to  cut  down  the  es- 
tate in  fee  to  the  one-sixth  before  devised  to 
the  wife.  This  devise  of  a  one-sixth  would 
be  in  lieu  of  dower  unless  the  testator  by  his 
will  otherwise  declared,  (section  2199,  Bev. 
St..)  and  hence  he  goes  on  to  say  that  she 
shall  still  rebrin  her  dower;  thus  not  only  de- 
vising to  her  a  one-sixth,  hut  also  in  terms 
preserving  to  her  her  dower.  Then,  speak- 
ing of  her,  he  adds,  "and  be  privileged  to 
will  to  whom  she  may  see  proper  her  portion 
of  my  real  estate."  These  are  the  only  words 
in  the  will  froui  which  any  plausible  argu- 
ment can  be  made  that  she  took  a  life-estate, 
with  power  to  dispose  of  the  same  by  will 
only.  The  carding  rule  of  construction  of 
wilb  is  to  ascertain  the  true  intent  and  mean- 
ing of  the  testator,  and  in  doing  this  we  are 
to  look  to  the  whole  will,  and  every  clause 
thereof;  but  each  clause  must  liave  accorded 
to  it  no  greater  force  or  effect  than  that  in- 
tended by  the  testator.  The  leading  object 
of  the  testator  seems  to  have  to  keep  the 
whole  of  the  property  in  the  possession  and 
use  of  the  wife  so  long  as  the  duty  or  rearing 
and  educating  any  of  the  children  devolved 
upon  her,  and  to  give  her,  in  addition  to 
dower,  a  part  equal  to  that  of  a  child.  There 
is  not  a  tiling  in  tlie  will  to  overcome  all  this 
evidence  of  a  design  to  give  her  a  one-sixth 
in  fee,  save  the  single  expression  that  she 
should  be  privHoged  to  will  it  to  whom  she 
v.l38.w.no.3— 6 


saw  fit;  and  to  give  to  that  expression  theef- 
fect  of  creating  a  life-estate  only,  with  power 
to  dispose  of  the  fee,  is  to  make  what  appean 
to  be  a  casual  expression  override  wliat  otli- 
erwise  appears  to  have  been  tlie  leading  pur- 
pose of  the  testator,  and  this  ought  not  to  be 
done.  Our  statute,  in  substance,  declares 
that  in  all  devises  of  land  in  which  the  words 
"heirs"  and  "assigns"  are  omitted,  and  no 
expressions  are  contained  in  the  will  where- 
by it  shall  appear  that  such  devise  was  in- 
tended to  convey  an  estate  for  life  only,  and 
no  further  devise  is  made  to  take  effect  after 
the  death  of  the  devisee,  it  shall  be  under- 
stood to  be  the  intention  of  the  testator  to  de- 
vise an  estate  in  fee-simple.  Section  4004^ 
Bev.  St.  1879.  There  are  no  words  express- 
ly limiting  the  wife  to  a  life-estate  in  the 
one-sixth,  and  there  is  no  disposition  of  the 
remainder  after  her  death;  and  the  words 
saying  that  she  shall  be  privileged  to  will  to 
whom  she  may  see  proper  ber  portion  do  not 
alone  indicate  an  Intention  to  devise  an  es- 
tate for  life  only.  The  most  that  can  be  said 
in  behalf  of  the  theory  advanced  by  the  plaiiH 
tiff  is  that  there  is  here  a  devise  generally  of 
the  one-sixth,  with  a  superadded  power  to 
dispose  of  the  same  by  will.  The  general 
rule  is  that  a  devise  of  an  estate  generally  or 
indefinitely,  with  a  power  of  disposition  over 
it,  carries  a  fee.  liubey  v.  Barnelt,  12  Mo.  8 ; 
Gregory  v.  CowglU,  19  Mo.  416;  Green  v. 
Sutton,  50  Mo.  186.  A  distinction  must  be 
made  between  those  cases  where  there  is  a 
devise  generally  or  indefinitely  with  a  power 
of  disposition,  and  those  cases  where  there  is 
a  devise  for  life  with  a  power  of  disposition. 
In  the  former  the  devisee  takes  the  property 
in  fee.  Iteinders  v.  Koppelmann,  68  Mo.  48^ 
490.  The  cases  cited  for  the  plaintiff  do  not 
support  the  proposition  which  he  seeks  to 
mitintain.  In  Chiles  v.  Bartleson,  21  Mo. 
346,  the  testator  gave  his  land  to  his  wife, 
and  then  provided  that  upon  her  death  it 
should  be  divided  between  his  children;  thus 
showing  clearly  an  intention  to  give  the  wife 
a  life-estate  only.  In  Bryant  v.  Christian, 
58  Mo.  98,  the  will  in  express  terms  gave  the 
wife  only  a  life-estate,  and  of  course  the  ad- 
dition of  a  power  of  sale  would  not  enlarge 
that  estate  to  a  fee.  Carr  v.  Dings,  Id.  400, 
is  more  in  point.  Bnt  in  that  case  there 
was  a  disposition  of  the  remainder.  The 
cane  turned  upon  the  question  whether  the 
testator  intended  to  give  in  remainder  to  his 
brother's  children  the  residue  of  his  estate, 
after  carvin;;  out  a  one-fourth,  over  which 
the  wife  had  the  power  of  disposal,  or  the 
whole  estate  undisposed  at  the  death  of  the 
wife;  and  the  conclusion  was  readied  that  he 
intended  the'  children  should  take  whatever 
remained.  And  in  Harbison  v.  James,  90 
Mo.  417,  2  S.  W.  Rep.  292,  the  testator  gave 
all  of  his  property  to  his  wife,  with  power  to 
sell  and  reinvest,  for  her  use  and  benefit,  but 
with  the  further  provision  that  at  her  death 
any  portion  of  the  estate  remaining  undis- 
posed of  should  go  to  his  tliree  daughters. 
There  was  in  that  case  a  plain  purpose  indi- 
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cated  to  give  the  daughters  whatever  of  the 
estate  remained  at  the  death  of  the  wife,  and 
this  court  gave  full  force  and  effect  to  that 
intention. 

The  testator  evidently  designed  to  dispose 
of  the  whole  of  his  estate,  and  to  die  intestate 
as  to  no  part  or  portion  thereof.  As  to  the 
one-sixth  devised  to  the  widow,  there  is  no 
limitation  over,  nor  has  be  used  any  words 
showing  an  intention  to  give  her  a  life-estato 
only,  or  any  estate  to  one-sixth  less  tlian  a 
fee;  and  we  have  seen  that  a  power  of  dis- 
posal will  not  of  itself  cut  down  a  fee-simple 
to  which  it  is  added.  As  Elizabeth  I.  Tay- 
lor took  the  fee  of  the  one-sixth,  she  could 
dispose  of  it  as  she  saw  fit.  The  construc- 
tion given  by  the  circuit  court  to  the  will 
was  the  correct  one,  and  the  judgment  is 
therefore  a£Brmed.    All  concur. 


Bennb  v.  Schneoko  et  al. 
(Supreme  Court  of  Missouri.    Feb.  3i,  1890.) 

FRAUnULBNT  CoWKTANOSS— SCBBOOATION— JUDO- 

MBMT— Action  bt  Assiomke— B^crrr. 

1.  In  an  action  to  set  aside  a  conveyance  by  a 
husband  In  trust  for  his  wife,  as  in  fraud  of  cred- 
itors, it  appeared  that  the  oonveyaDce  embraced 
sin  of  the  husband's  land  as  well  as  his  personal- 
ty, consisting:  of  farming  implements,  hoaae- 
bold  furniture,  farm  stock,  etc.;  the  expressed 
consideration  being  •18,000.  The  evidence  showed 
that  the  land  was  worth  only  15,000  or  16,000, 
and  that  it  was  incumbered  by  a  deed  of  trust 
for  (2,600.  The  husband  and  wife  testified  that 
on  their  marriage  in  1865,  15  years  before  the 
conveyaoce  was  made,  the  wife  had  t8,0U0  in 
money,  and  also  land  which  she  then  sold  for 
18,000;  that  the  husband  borrowed  this  money; 
and  that  be  made  the  conveyaaoe  to  repay  her  for 
ttie  loan.  Held  that,  in  view  of  the  disorepanoy 
between  the  actual  value  of  the  land  and  the  price 
mentioned  in  the  deed,  and  of  the  fact  that  the 
transfer  embraced  all  of  the  husband's  property, 
as  well  as  of  the  further  fact  that  in  1866  the  hus- 
band acquired  title  to  all  the  wife's  personalty  In 
possession  by  virtue  of  the  marriage  relation,  as 
at  common  law,  the  conveyance  would  be  set  aside. 

9.  On  the  same  day  that  plaintiff's  judgment 
by  default  was  recovered  agunst  the  husband,  a 
third  person,  by  "mutual  consent, "  also  recovered 
a  judgment  against  him.  A  motion  to  set  aside 
the  default  in  plaintifTs  case  was  made  In  behalf 
of  the  husband,  and  matters  were  so  managed  that 
the  "consent"  judgment  obtained  a  priontyover 

glalntlff's.  Held,  that  the  wife's  purchase  of  the 
knd  for  tl46  at  the  execution  sale  under  the  "con- 
sent" judgment  was  in  furtheranoe  of  and  tainted 
with  the  original  fraud. 

8.  In  equity,  payment  of  a  debt  by  a  surety 
does  not  extinguish  It,  but  operates  as  an  assign- 
ment to  the  snretv,  with  all  the  creditor's  rights. 

4.  One  to  whom  a  judgment  has  been  assigned 
for  the  benefit  of  himself  and  another  may  sue 
thereon  in  bis  own  name. 

6.  In  equity  cases,  the  supreme  court  is  not 
concluded  by  the  chancellor's  findings  of  fact;  and 
remarks  in  fonner  cases  that  the  supreme  court 
will  defer  somewhat  to  his  findings,  where  the 
witnesses  testify  orally,  apply  only  where  the  tes- 
timony Is  conflicting  or  evenly  balanced,  and  the 
finding  of  the  chancellor  appears  to  be  correct. 
Babclat,  J.,  dissenting. 

Appeal  from  St.  Louis  circuit  court;  W. 
W.  Edwabds,  Judge. 

Action  by  William  Benne  agninst  Mary 
Schneclco  and  others,  to  set  aside  two  convey- 
ances alleged  to  be  fraudulent.    The  petition 


alleges  that  on  the  17th  of  September,  1879, 
the  defendant  Bicliard  C.  Schnecko  as  prin- 
cipal, and  Herman  Benne  and  William  Benne 
as  securities,  executed  their  promissory  note 
for  $700  to  Jacob  Bittuer,  payable  one  year 
after  date;  that  the  security  William  Benne 
died  in  1881,  and  the  other  security,  Herman 
Benne,  is  his  administrator;  that  Bittner  had 
his  note  allowed  against  the  estate  of  the  de- 
ceased security,  and  also  sued  Schnecko  and 
the  other  security  in  the  circuit  court  upon 
the  note,  and  obtained  judgment  against 
them,  November  19, 1883,  fur  8821.35,  wliich 
was  a  lien  on  all  Schnecko's  real  estate  in  St. 
Louis  county;  that  Schnecko,  at  the  time  of 
the  execution  of  the  note,  was  the  owner  of 
a  tract  of  about  33  acres  of  land  in  said 
county,  which  he  and  his  wife^  by  a  deed 
made  on  the  23d  day  of  August,  1881,  con- 
veyed to  the  defendant  Koeser  in  trust  for  tier : 
and  that  said  conveyance  was  without  any 
valuable  consideration,  and  was  made  and 
accepted  to  liinder,  delay,  and  defrafid 
Schnecko's  creditors.  The  petition  further 
alleges  that  one  Holthaus  obtained  a  judg- 
ment against  Schnecko  for  $114.60  on  tlie 
same  day  that  Bittner's  judgment  was  ob- 
tained; and  Schnecko  and  his  wife,  contriv- 
ing further  to  hinder,  delay,  and  defraud  Bitt- 
ner, prevented  the  issue  of  an  execution 
upon  his  judgment  by  a  motion  to  set  the 
judgment  aside,  and  while  the  motion  was 
pending  caused  an  execution  to  be  issued  on 
the  Holthaus  judgment,  and  the  said  real  es- 
tate to  be  sold  at  execution  sale  to  Mrs. 
Schnecko  for$I45,  while  Schnecko's  title  was 
under  the  cloud  of  the  former  fraudulent 
deed ;  and  by  reason  thereof  she  was  enabled 
to  purchase  said  real  estate  at  much  less  than 
its  full  value,  and  to  place  the  same  still 
further  beyond  the  reach  of  Schnecko's  cred- 
itors; and  that  said  purchase,  although  in 
her  name,  was  in  fact  made  for  Schnecko, 
and  with  his  means.  The  petitton  further  al- 
leges that  thereafter  the  security  Herman 
Benne,  for  himself  and  as  administrator  of 
the  deceased  security,  was  compelled  to  pay 
to  Bittner  the  amount  of  the  judgment,  and 
at  the  time  of  paying  the  same  he  caused  the 
judgment  to  l>e  assigned  to  the  plaintiff  in 
this  suit,  in  trust  for  him  individually  and  as 
such  administrator,  for  the  purpose  of  retain- 
ing the  lien  of  the  same  against  the  said  real 
estate.  The  answer  denies  the  allegations  of 
fraud,  and  alleges  that  Mrs.  Sclmecko  pur- 
chased at  the  sheriff's  sale  with  her  own 
means,  "  to  buy  her  peace. "  At  the  trial  the 
plaintiff  proved  the  execution  of  the  note  by 
Schnecko  with  the  Bennes  as  securities,  the 
payment  of  the  judgment  on  the  same  to 
Bittner  by  Herman  Benne,  for  himself  and 
as  admin^trator  of  William  Benne,  and  the 
assignment  of  the  judgment  by  Bittner  to 
plaintiff,  to  keep  the  judgment  alive  and  re- 
tain the  lien,  for  tlie  protection  of  the  securi- 
ties, riaintiff  then  offered  documentary  and 
record  evidence,  as  follows:  The  note;  the 
allowance  of  the  same  against  William 
Benne's  estate;  the  judgment  on  the  same 
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against  Schnecko  and  Herman  Benne,  Ifo- 
Tember  19.  1883;  the  motion  to  set  aside  de- 
fault »nd  judgment,  filed  November  2Sd; 
order  overruling  the  same;  the  assignment  of 
the  judgment,  and  allowance  to  plaintiff;  the 
assignee's  acknowledgment  of  the  trust;  the 
deed  bjr  which  Schnecko  acquired  the  prop- 
erty in  controversy,  February  26,  1879;  and 
the  deed  (alleged  to  be  fraudulent)  by  which 
he  and  his  wife  conveyed  the  same  to  her 
trustee.  The  consideration  expressed  in  this 
deed  was  812,000,  and  it  conveyed,  besides 
the  land  here  in  controversy,  all  the  personal 
property  of  the  said  Bichard  C.  Schnecko, 
whatsoever,  consisting  of  horses,  mules, 
cows,  hogs,  wagons,  plows,  farming  imple- 
ments, and  farm  machinery,  50  tons  of  hay, 
and  all  the  household  and  kitchen  furniture 
contained  in  the  house  occupied  by  him.  The 
evidence  showed  that  the  land  was  worth 
85,000  to  86,000.  This  was  not  disputed, 
riaintiff  then  offered  the  judgment  of  Holt- 
haus  against  Schnecko,  with  an  order  staying 
execution  for  60  days,  November  19,  1883; 
an  order  setting  aside  the  stay  of  execution, 
Decemlier  7,  1883;  an  execution  issued  on 
said  judgment;  and  sheriff's  deed  under  the 
same  to  Mrs.  Schnecko  for  9145. 

Mr.  Broadhead,  the  attorney  for  Holthaus, 
testified  that  Mr.  Taylor,  representing 
Schnecko.  requested  that  the  stay  of  execu- 
tion be  set  aside,  and  an  execution  issued  at 
once,  and  the  stay  of  execution  was  set  aside 
by  consent;  that  Mr.  Taylor  bid  for  the  prop- 
erty at  the  execution  sale,  and  bought  it  in 
the  name  of  Mrs.  Schnecko;  and  she  was  not 
present,  but  Schnecko  was.  Mr.  Garrett,  the 
deputy-sheriff  at  the  sale,  testified  that  Mr. 
Taylor  vras  there  representing  Schnecko,  and 
purchased  the  property  for  Mrs.  Schnecko; 
that  Schnecko  was  present,  but  his  wife  was 
not;  and  that  Taylor  and  Schnecko  instruct- 
ed him  not  to  set  aside  homestead.  Defend- 
ant Schnecko',  on  behalf  of  plaintiff,  testified 
tliat  the  deed  in  question  conveyed  to  his  wife 
all  the  property  be  owned.  J.  W.  McElhin- 
ney,  attorney  for  plaintiff  in  this  case,  testi- 
fied that  on  the  "law-day,"  when  the  motion 
to  set  aside  default  in  the  case  of  Bittner  v. 
Schnecko  was  called  and  overruled,  Mr.  Tay- 
lor, the  defendant's  attorney  there,  said:  "It 
might  as  well  be  overruled;  it  has  accom- 
plished its  purpose."  The  testimony  for  the 
defendants  was  given  by  Schnecko,  Mrs. 
Schnecko,  Koeser,  and  Taylor,  and  was  sub- 
stantially as  follows:  Schnecko  and  his  wife 
were  married  in  1864  or  1865.  Slie  then 
had  a  bouse  and  lot  in  Memphis  and  83,000 
in  money.  She  loaned  the  money  to  him 
then,  and  soon  after  the  marriage,  in  March 
or  April,  1865,  she  sold  the  house  and  lot  for 
82,000,  and  loaned  that  to  him  also;  and  in 
payment  of  these  loans  he  conveyed  his  prop- 
erty to  her  by  the  deed  in  question.  No 
fraud  was  intended.  As  to  the  Holthaus  ex- 
ecution sale,  they  testified  that  Mrs.  Schnecko 
was  advised  by  Mr.  Taylor  that  the  cheapest 
way  to  meet  the  claim  that  her  deed  was 


fraudulent  was  to  have  the  stay  of  execution 
set  aside,  and  the  property  sold  to  herself  an- 
der  execution.  She  was  sick  in  bed,  and  for 
that  reason  Schnecko  carried  the  money  from 
ber  to  Mr.  Taylor  to  purchase  the  property 
at  the  sale.  The  money  was  carried  in  a 
sealed  envelope.  Her  son-i  n-la w  and  trustee, 
the  defendant  Koeser,  obtained  the  money 
for  ber.  Schnecko  and  his  wife  further 
testified  that  there  was  an  unsettled  account 
between  him  and  Benne;  but  no  note  or  ac- 
count was  produced,  and  no  amount  was 
stated.  In  rebuttal,  Benne  denied  that  he 
owed  Schnecko,  or  that  anything  had  ever 
been  demanded  of  him.  The  court  found  the 
issues  fur  the  defendants,  and  dismissed  the 
bill.  From  an  order  overruling  his  motion 
for  a  new  trial,  plaintiff  appeals. 

John  W.  McBlhinney,  for  appellant.  J£. 
F.  Taylor  and  Robert  L.  McLaran,  for  re- 
spondents. 

Sherwood,  J.  This  is  a  proceeding  in 
equity  to  set  aside,  on  the  ground  of  fraud 
against  creditors,  two  conveyances  of  about 
38  acres  of  land  in  St.  Louis  county,  one  of 
them  dated  in  1881.  conveying  the  land  in 
controversy  to  Koeser,  as  trustee  for  Mary 
Schnecko.  the  wife  of  the  grantor.  This 
deed,  which  expressed  a  consideration  of 
812,000,  not  only  conveyed  the  land  in  suit, 
but  also  everything  the  grantor,  Richard  C. 
Schnecko,  possessed  in  the  world,  as  he  testi- 
fies. In  the  way  of  personal  property,  horses, 
mules,  cows,  hogs,  wagons,  plows,  farming 
implements  and  machinery,  50  tons  of  hay, 
and  all  the  houseliold  and  kitchen  furniture 
in  the  house  occupied  by  him,  on  the  prem- 
ises. The  testimony  showed  that  the  land 
thus  conveyed  was  only  worth  85,000  to 
86,000.  There  was  no  dispute  on  this  point. 
The  property  was  also  incumbered  by  a  deed 
of  trust,  securing  a  debt  of  82,500.  In  1879, 
Schnecko  became  a  principal  in  a  note  for 
8700  to  Jacob  Bittner,  with  Herman  and 
William  Benne  as  sureties.  Judgment  by 
default  was  recovered  on  this  note,  Novem- 
ber  19,  1883,  and  on  the  same  day  one 
Holthaus  also  recovered  judgment  against 
Schnecko  for  8114.60,  by  "mutual  consent," 
with  a  stay  of  execution  for  60  days.  Mat- 
ters were  so  managed,  however,  between 
Schnecko,  the  husband,  his  wife,  and  their 
attorney  thatBiltner's  judgment  was  tied  up 
with  a  motion  made  by  Schnecko  to  set  aside 
the  judgment  by  default,  which  was  filed  on 
the  23d  day  of  November,  1883,  and  not  de- 
termined until  December  27tli  of  that  year, 
but  two  days  before  the  sale  under  the  Holt- 
haus judgment  occurred.  By  "mutual  con- 
sent," also,  the  stay  of  execution  on  the 
Holthaus  judgment  was  set  aside;  and  on  the 
same  day,  December  7,  1883,  execution  is- 
sued on  that  judgment,  and  the  sale  was 
made  thereunder,  on  the  29th  day  of  Decem- 
ber, 1883,  but  two  days  after  the  motion  to 
set  aside  the  judgment  by  default,  taken 
against  Schnecko  and  in  favor  of  Bittner,  had 
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been  overruled.  At  this  sale  Mrs.  Schnecko 
became  the  piuchaser  of  the  land  for  $145, 
through  her  attorney,  who  had  advised  this 
course.  The  deed  made  by  the  sheriff  in 
consummation  of  this  sale  was  also  asked  to 
be  set  aside  as  fraudulent.  It  Is  in  evidence 
that  when  the  motion  to  set  aside  tlie  judg- 
ment by  default  in  favor  of  Bittner  and 
against  Schnecko  came  on  to  be  heard  the 
court  spoke  about  its  insufficiency,  in  that  it 
failed  to  set  up  any  meritorious  defense; 
Whereupon  the  attorney  for  the  husband  and 
wife  remarked:  "It  might  as  well  be  over- 
ruled ;  it  has  accomplished  its  purpose. " 

The  claim  is  made  on  the  part  of  the  wife, 
Mrs.  Schnecko,  that  she  was  a  widow  in  1865, 
in  Kentucky.  That  her  first  husband  left 
her  93,000,  and  a  bouse  and  lot  in  Memphis, 
Tenn.,  which  sum  her  present  husband  bor- 
rowed, and  after  that,  at  his  instance,  she 
sold  the  bouse  and  lot  for  $2,000,  and  loaned 
bim  the  proceeds.  This  latter  transaction 
was  in  the  spring  of  1865.  No  note  or  mem- 
orandum was  taken  for  these  loans,  nor  does 
it  appear  that  the  wife  had  any  separate  es- 
tate. In  1881,  at  her  request,  the  husband 
was  induced  to  make  her  the  conveyance 
mentioned,  in  order,  as  she  says,  to  repay 
her  for  the  money  loaned  some  15  years  be- 
fore, and  which  was  never  before  demanded, 
either  principal  or  interest.  Where  this 
loan  occurred  dues  not  appear,  whether  in 
Kentucky,  Tennessee,  or  Missouri.  If  in  the 
last-named  stale,  then,  the  time  specified  be- 
ing before  the  act  of  1875  took  effect,  (see  sec- 
tion 3296,  Bev .  St.  1879, )  the  status  of  the  hus- 
band, as  towards  the  wife,  was  as  at  common 
law,  and  be  acquired,  jure  mariti,  the  title 
to  all  of  her  personal  property  in  possession. 
Woodford  v.  Stephens,  51  Mo.  443;  Alexan- 
der v.Lydick,  80  Mo.  341;  Modrell  v.  Riddle, 
82  Mo.  81.  So  that,  according  to  the  show- 
ing made,  the  wife  had  no  money  to  loan  to 
her  husband,  because  it  belonged  to  him  al- 
ready. Kor  would  the  case  be  altered  for 
the  better  for  Mrs.  Schnecko  were  the  sup- 
position indulged  that  the  alleged  loan  oc- 
curred in  either  Kentucky  or  Tennessee,  be- 
cause, the  statute  law  of  those  states  as  to 
married  women  not  being  established  by  the 
evidence,  the  presumption  must  be  indulged 
that  the  common  law  prevailed,  and  that  the 
husband  became  entitled  accordingly.  Meyer 
V.  McCabe,  73  Mo.  236. 

But,  apart  from  these  considerations,  there 
is  no  attempt  made  to  account  for  or  to  ex- 
plain the  discrepancy  between  the  actual  val- 
ue of  the  land  and  the  price  mentioned  in  the 
deed.  This  false  recital  was  a  badge  of  fraud ; 
and  it  was  also  another  badge  that  the  debtor 
transferred  by  the  deed  made  to  bis  wife's 
trustee  all  of  his  property.  Honest  transfers 
do  not  commonly  occur  in  this  way.  In- 
deed, anything  out  of  the  usual  course  of 
business  is  a  sign  of  fraud.  Bump,  Fraud. 
Conv.  pp.  34,  42,  51;  Baldwin  v.  Whitcomb, 
71  Mo.  651.  There  is  no  doubt  but  what  a 
husband  may  make  a  valid  settlement  upon 


his  wife,  for  a  valuable  consideration.  "Such 
settlements,  however,  are  always  watched 
with  considernble  jealousy,  on  account  of  the 
relative  situation  of  the  parti^,  and  the  con- 
venient cover  they  afford  to  a  debtor  to  pro- 
tect his  property,  and  impose  upon  his  cred- 
itors, and  the  payment  of  a  valuable  consid- 
eration must  be  made  out  by  proof  of  the 
most  unquestioned  character."  Bump,  Fraud. 
Conv.  (3d  Ed.)  306;  Besson  v.  Eveland,  26 
N.  J.  Eq.  468;  Humes  v.  Scruggs,  94  U.  S. 
22. 

But  the  sale  under  the  Holthaus  execu- 
tion would  undoubtedly  have  given  Mrs. 
Schnecko  a  gooil  title  to' the  land,  had  it  not 
been  for  the  fact  that  this  sale  was  but  in 
furtherance  of,  and  tainted  with,  the  original 
fraud  already  developed  in  the  foregoing  re- 
marks. 

And  the  sureties,  having  paid  the  debt  of 
their  principal,  Schnecko,  became  entitled 
to  an  assignment  of  the  judgment  Bittner 
had  recovered.  Such  payment  did  not  ex- 
tinguish the  debt,  at  least  in  equity.  Mere 
payment  of  the  debt  by  the  surety  ia  consid- 
ered to  operate  as  an  assignment  of  it  to  the 
party  paying,  with  all  the  rights  and  liens 
which  attached  to  it  as  incidents  in  the  bands 
of  the  creditors.  Bisp.  Eq.  §§  835,  336; 
Brandt,  Sur.  8§  269-271;  Funiold  v.  Bank, 
44  Mo.  336;  Berthold  v.  Berthold,  46  Mo. 
557. 

Nor  is  there  any  doubt  that  this  proceed- 
ing was  properly  instituted  in  the  name  of 
William  Benne,  to  whom  the  judgment  was 
assigned,  for  the  benefit  of  himself  and  the 
other  surety.  But,  if  the  suit  were  not 
properly  brought,  there  was  no  objection 
taken  either  by  demurrer  or  answer  as  to 
plaintiff's  capacity  to  sue,  and  so  any  such 
objection,  even  if  existing,  was  waived. 

It  is  pro{>er  to  remark,  just  here,  that  on 
numerous  occasions  we  have  said  that  in  eq- 
uity cases,  where  the  witnesses  testify  oral- 
ly, we  will  defer  somewhat  to  the  findings 
of  the  chancellor.  Chouteau  T.  Allen,  70 Mo. 
336;  Erskine  v.  Loewenstein,  82  Mo.  309; 
Springer  v.  Kleinsorge,  83  Mo.  169;  Berry  v. 
Hartzell,  91  Mo.  138,  3  S.  W.  Uep.  682;  Bu- 
Bbong  V.  Taylor,  82  Mo.  666;  Mathias  v. 
O'Neil!.  94  Mo.  530, 6  S.  W.  Rep.  253.  But 
by  sucb  remarks  we  are  not  to  be  understood 
as  meaning  that  we  are  concluded  by  the  find- 
ing of  facts  by  the  court  below.  Far  from  it. 
Such  remarks  do  not  mean  that  we  have  ab- 
dicated our  supervisory  control  over  ques- 
tions of  fact  in  equity  causes.  They  only 
mean  that  when  there  is  conflict  of  testimony, 
or  where  the  testimony  is  evenly  balanced 
and  the  finding  of  the  chancellor  appears  to 
be  correct,  then  we  will  so  far  defer  to  bis 
finding  as  to  sanction  it  by  our  affirmance; 
"that,  and  nothing  more."  The  cases  above 
mentioned  have  no  applicability  to  the  case 
at  bar.  It  is  no  case  fur  nicely  balanc- 
ing probabilities  as  to  whether  or  not  the 
deeds  in  question  were  fraudulent,  since  the 
evidence  establishes  this  beyond  peradvent- 
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ure.  For  tbe  reasons  given  we  reverse  the 
Judgment,  and  remand  tbe  cause,  with  dU 
lections  to  enter  a  decree  as  prayed  in  tbe  pe- 
tition. All  concur,  but  BABOi,ATt  J.,  who 
dissents. 
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BOIIART  V.  CHAMBERLAIK. 

{Supreme  Court  tif  Miutyuri.    Feb.  M,  t880.) 
Bqctit— JvKiBDtoTioN— Lost  iNSTXinmiTS. 

1.  In  an  action  to  eslablis'h  a  tmst-deed  al* 
le^ed  to  have  been  lost  or  destroyed,  plaintiff 
testified  that  before  tbe  ezeontion  of  the  deed 
defendant  was  indebted  to  him  in  the  sum  of 
(2,503.29,  part  of  which  was  secured  hy  notes 
deposited  oy  defendant  ss  collateral;  that  sab- 
lequently  defendant  executed  his  note  for  the 
indebtedneas,  and  also  a  trust-deed  on  a  quarter 
section  of  land,  to  secure  the  note :  that,  after  sat- 
isfying himself  that  the  deed  had  been  properly 
executed,  plalntUf  handed  it  to  tiis  book-keeper; 
that  the  collaterala  were  surrendered  to  defend- 
ant, who  returned  them  to  plaintiff  for  safe-keep- 
ing; and  that  the  deed  of  trust  had  not  been  re- 
corded, and  bad  subsequently  been  lost.  Plaintiff's 
hook-koeper  tesUfled  substantially  to  the  same  ef- 
fect. DMendant's  note,  containing  a  memorandum 
that  it  was  secured  by  a  deed  of  trust,  was  also  in- 
troduced In  eridence.  Both  plaintiff  and  his  book- 
keeper testified  that  plaintiff  made  the  memoran- 
dnm  on  the  delivery  of  tbe  note  and  deed.  Plain- 
tUTs  books  also  showed  that  defendant's  old  in- 
debtedness had  been  canceled,  and  that  a  note  had 
been  executed  therefor,  secured  by  a  deed  of  trust. 
HeZd,  that  the  evidence  warranted  a  finding  that 
the  deed  of  trust  had  been  executed  and  subse- 
quently lost,  though  defendant  testified  that  he 
never  executed  a  deed  of  trust  to  plaintiff  or  any 
one  else;  that  the  oollaterals  were  never  returned 
to  him,  but  oollected  by  plaintiff,  and  caredited  on 
the  note;  and  that  he  was  not  the  owner  of  the 
west  half  of  the  quarter  section  covered  by  the  al- 
leged trust-deed,  but  that  the  same  was  owned  by 
his  wife. 

2.  A  court  of  equity  may  either  direct  a  re-ex- 
ecutlon  of  a  lost  instrument  affecting  the  title  to 
land,  or  make  a  declaratory  decree  establishing 
the  existence  of  tlie  instrument. 

Appeal  from  circuit  court,  Clinton  county; 
G£OnGE  W.  DuNM,  Judge. 

This  proceeding,  an  equitable  one,  was  in> 
stltuted  to  declare  and  establish  a  deed  of 
trust  on  the  S.  W.  4  of  section  30,  township 
55.  of  range  80,  tbe  petition  alleging  tliat  the 
'deed  bad  been  executed,  but  subsequently 
lost  or  destroyed;  and  tliere  was  a  prayer  for 
general  relief.  The  answer  was  a  general 
denial.  The  evidence,  as  preserved  in  the 
bill  of  exceptions,  is  as  follows: 

"Tbe  plaintiff,  to  maintain  the  issues  on  bis 
part,  testified  in  iiis  own  behalf:  <  About 
Sept.  1, 1882,  tbe  defendant  was  indebted  to 
tbeLiithrop  Bank  on  several  notes,  amount- 
ing in  the  aggregate,  including  Interest,  to 
$7G9.34.  These  notes  were  secured  by  sev- 
eral notes  payable  to  defendant,  wliicli  were 
deposited  as  collateral.  In  addition  to  these 
liabilities,  tbe  defendant  was  indebted  to  the 
f  bank  for  overdrafts  to  the  amount  of  $1,735.- 
95.  I  asked  the  defendant  to  secure  the 
amount  of  his  overdraft.  Defendant  pro- 
posed to  execute  deed  of  trust  on  his  farm 
just  east  of  Lathrop  to  secure  the  whole 
amount  of  his  indebtedness,  provided  I  would 
permit  him  to  withdraw  the  cullatends,  so 
timt  be  could  collect  them,  and  pay  the  pro- 


ceeds on  his  indebtedness.  I  consented  to 
(bis,  and  drew  up  »  note  for  $'2,503.29,  be- 
ing the  amount  of  his  notes  and  overdrafts 
which  he  signed.  In  a  short  time  he  came 
came  back  with  a  deed  of  trust,  and  banded 
it  to  me.  I  examined  it,  and  found  that  it 
Wits  ])roperly  signed  and  acknowledged,  se- 
curing the  note  of  92,503.29.  I  then  com- 
pared the  desi  ription  of  tbe  land  in  the  deed 
of  trust  with  my  county  map,  and  found  it 
to  be  correct;  being  the  south-west  quarter  of 
section  30,  in  township  55,  of  range  30,  in 
Clinton  Co.,  Mo.  Having  satisfied  myself 
that  it  WHS  properly  executed,  I  handed  the 
deed  of  trust  and  note  to  J.  R.  Pope,  my  hook- 
keeper,  with  directions  to  register  the  same, 
and  I  delivered  to  thedefendant  bis  notes  and 
collaterals,  and  credited  his  account  on  the 
bank-l>ookB  the  amount  of  his  overdrafts, 
$1,733.95.  Chamberlain  (the  defendant) 
hiinded  back  the  collaterals,  which  were 
placed  in  an  envelope  with  Chamt>erlain'8 
private. papers  for  safe-keeping,  and  subject 
to  Chamberlain's  order.  Several  of  the  notes 
were  subsequently  paid,  and  the  amounts 
passed  to  the  credit  of  Chamberlain  on  the 
books  of  tbe  bank.  Tliese  amounts  were 
checked  out  by  Chamberlain,  and  credited  on 
his  note  of  $2,503.29,  as  appears  by  indorse- 
ment of  credit  on  tbe  bark  of  note  and  by  the 
books  of  the  bank.  I  think  tbe  deed  of  trust 
was  acknowledged  before  B.  J.  Bnrk,  and 
that  J.  R.  Pope  was  named  in  it  as  trustee. 
At  the  time  of  the  transaction  I  made  a  pen- 
cil memorandum  on  margin  of  note  that  it 
was  secured  by  deed  of  trust.  The  deed  of 
trust  is  lost.  I  have  looked  fur  it  diligently, 
and  cannot  find  it.  The  deed  of  trust  was 
executed  September  15, 1882,  to  cover  inter- 
est, as  I  charged  interest  on  overdrafts  oC 
each  month.'  On  cross-examination  thewit* 
ness  said :  •  The  deed  of  trust  I  think  was  ac- 
knowledged before  B.  J.  Burk.  I  don't 
know  why  I  failed  to  have  it  recorded:  it  is 
my  habit  to  have  them  recorded.  After  tlia 
execution  and  delivery  of  the  note  and  deed 
of  trust,  on  September  15,  1882, 1  sold  the 
bank,  on  February  1,  1883.  to  my  brotlier, 
James  M.  liohart,  and  this  note  and  deed  of 
trust  were  turned  over  to  him  as  part  of  th« 
assets  of  the  bank.'  On  re-examination  tha 
witness  said:  'The  note  was  not  indorsed  or 
assigned  to  my  brother,  and  was  turned  over 
to  him  with  the  understanding  that  it  was 
secured  by  a  deed  of  trust.  I  instituted  a 
suit,  and  recovered  a  judgment  on  the  note 
in  this  court'  Witness  being  showa  the  pe- 
tition, and  note  attached  thereto,  in  said  suit^ 
stated :  •  This  is  the  note  referred  to,  and  tli« 
credit  of  one  thousand  dollars  was  paid  by 
Chaml)erlain  by  check  on  his  account  in 
l)ank.  The  pencil  memorandum  on  the  mar> 
gin  of  note  was  placed  there  by  me  at  the 
time  the  note  was  executed  and  delivered.' 
"The  plaintiff  then  offered  in  evidence  the 
note,  and  petition  for  suit  thereon,  whici)  are 
in  words  and  figures  as  follows:  <$2,503.29. 
Lathrop,  Mo.,  ^ept.  1st,  1882.  Xine  numtlis 
after  date  I  promise  to  pay  to  IV.  U.  Bohart, 
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cashier,  or  order,  at  the  Lathrop  Bank,  in 
Lathrop,  Mo.,  twenty-five  hundred  three  and 
29-100  dollars,  for  value  received,  negotiable 
and  payable  without  defalcation  or  discount, 
with  ten  per  cent,  interest  per  annum  after 
date;  the  interest,  if  not  paid  annually,  to  be- 
come part  of  the  principal,  and  bear  the 
same  rate  of  interest.  No.  882.  L.  C.  Cham- 
berlain. Deed  of  trnst,  160  acres,  S.  W.  4 
Sec.  30, 55, 80.'  Said  note  is  indorsed  on  the 
back  as  follows:  '$1,000.  Received  on  with- 
in note  one  thousand  dollars,  Jan.  2,  '82. 
Received  on  the  within  note  five  hundred 
dollars,  July  27,  1888.'  The  petition  is  as 
follows,  to- wit:  *  In  the  circuit  court  of  Clin- 
ton county.  Mo.  April  term,  1885.  Will, 
ard  H.  Bohart,  Flaintiil,  vs.  Lucien  C.  Cham- 
berlain, Defendant.  FlaintifF  states  that  de- 
fendant, by  his  promissory  note  herewith 
filed,  dated  September  1,  1882,  promised,  for 
value  received,  to  pay  plaintiff  at  the  Lath- 
rop Bank,  in  Lathrop,  Mo.,  twenty-five  hun- 
dred tliree  and  29-100  dollars,  nine  months 
after  the  date  thereof,  with  interest  thereon 
from  said  date  at  the  rate  of  ten  per  cent,  per 
annum,  and  stipulating  thereon  that,  if  the 
interest  should  not  be  paid  annually,  the 
same  should  become  as  principal,  and  bear 
the  same  rate  of  interest.  FlaintifF  states 
that  defendant  on  the  2d  day  of  January, 
1883,  paid  on  said  note  the  sum  of  one  thou- 
sand dollars,  and  on  the  27th  day  of  July, 
1883,  defendant  paid  thereon  the  sum  of  five 
hundred  dollars;  that  defendant  is  entitled  to 
a  credit  on  said  note  for  fifty-eight  80-100 
dollars  on  account  for  brick  sold  by  Jas.  M. 
Bohart;  that  the  balance  and  interest  thereof 
remain  due  and  unpaid,  and  for  which  plain- 
tiff prays  judgment.  Thos.  J.  Fobteb, 
Atty.  for  Fif.' 

"J.  R.  Fope,  being  duly  sworn,  said:  <I 
was  book-keeper  from  September,  1880,  to 
May,  1888,  in  the  Lathrop  Bank.  The  en- 
tries on  the  bank-books  here  shown  me  were 
made  by  me  at  the  date  therein  given.  Those 
entries  are  as  follows :  The  individual  ledger 
which  I  have  before  me  shows  September  15, 
1882,  L.  C.  Chamberlain's  account  amount 
of  overdrafts  to  be  $1,783.95.  The  discount 
register  of  the  bank  (which  1  have  before 
me)  shows,  of  date  May  25, 1881,  note  against 
Chamberlain,  $225.00;  June  25,  1881,  $100; 
March  22,  18m,  $850.  On  cash-book  of 
September  15,  1882,  cash  is  charged,  interest 
Chamberlain  notes,  $94.84  on  that  date. 
Chamberlain's  indebtedness  to  bank  on  ac- 
count of  notes  and  interest  thereon,  together 
with  overdrafts,  amounted  to  $2,503.29.  On 
that  day,  September  15,  1882,  the  check  and 
deposit  book  shows  that  Chamberlain's  ac- 
count was  credited  $1,733.95  to  balance  over- 
drafts. Referring  to  the  cash-book  of  date 
September  15,  1882,  it  shows  the  three  notes, 
for  $225,  $100,  and  $350,  respectively,  and 
interest  on  same,  $94.34,  amounting  in  all  to 
$769.34,  were  paid.  On  the  same  date  (iSep- 
teniber  15, 1882)  thediscount  register  (which 
1  have  in  my  hands)  shows  that  L.  C.  Cham- 
berlain executed  bis  note  for  $2,503.29,  dated 


September  1,  1882,  doe  three  months  after 
date,  bearing  10  per  cent,  from  date,  and  se- 
cured by  deed  of  trust.  Corresponding  with 
that  entry,  of  date  September  15,  1882,  and 
referring  to  the  No.  on  discount  register,  cash 
is  credited  with  $2,503.29  on  cash-book, 
which  I  now  have  before  me.  Previous  to 
making  these  entries  referred  to,  of  Septem- 
ber 15,  1882, 1  heard  plaintiff  and  defendant 
in  conversation  about  defendant's  liabilities 
to  the  bank.  Flaintiff  wanted  defendant  to 
secure  the  amount  of  his  overdraft.  Cham- 
berlain proposed  to  give  a  deed  of  trust  on 
the  farm  to  secure  the  overdrafts  and  the 
several  notes  he  owed  the  bank,  provided 
plaintiff  would  allow  him  to  withdraw  his 
collateral  placed  in  bank  to  secure  the  old 
notes,  so  that  he  could  collect  them,  and  ap- 
ply the  proceeds  on  his  indebtedne.sR  due  the 
bank.  Afterwards,  and  on  date  of  these  en- 
tries, the  defendant  came  into  the  bank,  and 
handed  plaintiff  a  note  for  $2,503.29,  and  an- 
other paper.  Plaintiff  made  a  memorandum 
on  the  margin  of  the  note  that  it  was  secured 
by  deed  of  trust,  and  handed  it  to  me,  and 
went  to  his  county  map,  and  seemed  to  be 
compiiring  the  paper  handed  him  in  connec- 
tion with  said  map;  after  which  he  folded  it 
up,  and  handed  it  to  me,  and  instructed  me 
to  put  it  away.  The  entries  I  have  testitied 
to  were  made  to  carry  out  the  agreement  of 
plaintiff  and  defendant;  the  note  fur  $2, 503.29 
being  the  amount  of  all  defendant's  indebt- 
edness to  the  bank,  with  interest  to  Septenir 
l>er  1,  1882.  I  accordingly  Inlanced  defend- 
ant's overdraft,  $1,738.95,  and  applied  the 
residue,  to-wit,  $769.34,  on  the  three  okl 
notes,  of  $100,  $225,  and  $350,  respectively, 
and  interest  on  same,  $94.34,  and  surrendered 
them  to  him,  and  entered  the  amount  of  new 
note,  $2,503.28,  on  cash-book,  and  registered 
it  on  discount  register  as  secured  by  deed  of 
trust  in  purauance  to  the  memorandum  on 
the  margin.  I  did  not  examine  the  paper 
handed  to  me,  to  see  if  it  was  a  deed  of  trust. 
On  the  individual  ledger  of  the  b^nk,  now 
before  me,  1  find  credited  to  L.  C.  Chamber- 
Iain's  account,  of  dates  December  29,  1882, 
$492,  and  December  30,  1882,  $507.96.  On 
January  3d  his  account  was  charged  with 
check  of  $1,000.  On  July  28tb  he  is  credited 
with  $500,  and  on  same  day  charged  with 
check  of  $500.' 

"James  M.  Bohart  testified  as  follows:  'I 
am  the  owner  of  two-thirds  of  the  Lathrop 
Bank,  W.  T.  dark  owning  the  other  one- 
third  interest.  I  told  Mr  Clark  to  notify 
Chamberlain  in  regard  to  the  payment  of  hU  « 
note,  as  it  had  been  long  past  due.  Cham- 
berlain paid  no  attention  to  these  notices,  and 
atlerwai'ds  I  met  him  on  the  streets  of  Lath- 
rop, and  asked  him  in  regard  to  the  payment 
of  the  note.  He  told  me  that  he  did  not  in- 
tend to  pay  it.  Then  I  went  back  to  the  , 
bank,  and  examined  for  the  security,  and 
found  memorandum  on  margin  of  note  show^ 
ing  it  to  be  secured  by  deed  of  trust.  I  then 
searched  for  the  deed  of  trnst,  and,  failing  to 
find  it,  I  examined  the  records,  and.  |flnding 
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no  reoord.  I  placed  the  matter  lathe  hands 
of  an  attorney.'  This  was  all  tbeevidene* 
introdnced  by  plaintiff. 

"The  defendant,  to  maintain  the  issues  on 
his  part,  introduced  evidence  as  follows: 
Lncian  O.  Chamberlain,  in  his  own  behalf, 
testified  as  follows:  •  I  never  made  a  mort- 
gsge  or  deed  of  trust  to  the  platntift  to  secure 
any  sum  of  money,  or  any  one.  He  asked 
me  onoe  to  make  a  mortgage  to  secure  the 
note  mentioned  by  him,  but  I  refused.  I 
t<rid  bim  that  the  notes  which  the  bank  held 
as  collateral,  with  what  would  be  coming  in 
to  me  from  brick  that  were  to  be  put  in  a 
building  for  them,  would  be  sufficient  to  pay 
what  I  owed  at  the  bank.  The  notes  held  as 
collateral  were  not  returned  to  me,  but  were 
collected  by  the  bank,  and  credited  as  col- 
lected on  my  note.  I  could  not  have  made  a 
mortgage  or  deed  of  trust  on  the  south-west 
quarter  of  section  30,  in  township  55,  of 
range  30,  as  one  80  acres  of  this  quarter  was 
never  owned  by  me.  The  west  eighty  acres 
was  bought  by  my  wife,  with  her  money,  and 
the  deed  was  made  to  her,  and  I  have  never 
bad  any  interest  in  it.'  B.  J.  Burk  testiBed: 
•I  am  a  justice  of  tlie  peace  and  notary  pub- 
lic, residing  in  Latbrop.  I  have  no  recollec- 
tion of  taking  the  acknowledgment  of  a  deed 
of  trust  or  mortgage  from  the  defendant  to 
the  plaintiff.  I  keep  a  record  of  such  trans- 
actions, and  have  examined  since  I  was  8ub- 
pcenaed  in  this  case,  and  And  nothing  of  tlie 
kind  there.  From  this  fact,  and  the  further 
fact  that  the  defendant  has  been  unfriendly 
to  me  for  several  years,  I  am  sure  I  never 
took  such  an  acknowledgment.'  On  cross- 
examination  witness  said:  'It  is  possible 
that  I  might  have  taken  such  acknowledg- 
ment, and  failed  to  make  any  record  of  it.' 
Tbis  was  ail  the  evidence. " 

Thereupon  the  court  found  for  the  plain- 
tiff, and  entered  a  decree  as  prayed,  and  the 
defendant  appeals. 

That.  Jt.  TuTTuy,  for  appellant  That.  J. 
Porter,  for  respondent. 

Sbkbwood,  J.,  {(tfter  stating  the  facts  aa 
above.)  The  facts  detailed  in  the  foregoing 
statement  afforded  a  sufficient  basis  to  war- 
rant the  finding  of  the  lower  court  that  a 
deed  of  trast,  aa  charged  in  the  petition,  was 
execoted  by  the  defendant,  and  that  the  same 
was  lost  without  being  recorded. 

And  no  doubt  is  entertained  that  a  court 
of  eqnity  would  have  jurisdiction  to  ufford 
tfae  relief  prayed  for  in  the  petition.  One  of 
the  moat  common  interpositions  of  equity  is 
in  the  case  of  lost  deeds  and  instruments.  A 
court  of  equity,  in  case  of  the  loss  of  an  in- 
strument which  sffects  the  title  or  affords  a 
security,  will  direct  a  re-execution  to  be 
made.  Stokoe  v.  Bobson,  19  Ves.  385;  1 
Story,  Eq.  Jur.  g§  81, 84;  Lawrence  v.  Law- 
rence, 42  N.  H.  109;  1  Madd.  Cb.  Pr.  24; 
FonbL  Eq.  bk.  1,  c.  1,  g  3.  And  accident  is 
one  of  the  most  ancient  foundutiuns  of  equi- 
table jarifldiction.  So  that,  even  if  a  remedy 
could  be  bad  at  law,  this  would  not  oust  the 


original  Jurisdiction  of  a  court  of  equity.  1 
Story,  Eq.  Jur.  §  81;  2  Pom.  Eq.  Jur.  §831; 
1  Pom.  Eq.  Jur.  §  280.  In  the  case  at  bar 
the  petition  made  out  the  requisite  allega- 
tions to  invoke  equitable  relief.  Under  the 
authorities  cited,  the  lower  court  might  have 
directed  a  re-execution  of  the  deed  of  trust; 
but,  as  its  powers  were  flexible,  it  could  ac- 
complish the  same  object  by  a  declaratory  de- 
cree, establishing  the  existence  of  the  deed  in 
question.  2  Pom.  Eq.  Jur.  §  827;  Oarrett  v. 
Lynch,  45  Ala.  204;  1  Pom.  Eq.  Jur.  §§  171. 
429.  Holding  these  views,  we  affirm  the 
judgment.    All  concur. 


FiNLET  «.  St.  Lovib  Betbioebatob  Oo. 
et  al. 

(Supreme  Court  i)f  Mieeowi.    Feb.  94, 1890.) 

Falsi  iMPRisoinnHT— Mauoious  Pbosboutioh. 

1.  An  action  for  false  Imprisonment  will  not 
lie  where  the  arrest  and  Impzisonment  are  made, 
In  due  course,  on  regalar  proceedings  of  a  court 
having  jurisdiction  oi  the  offense  charged. 

2.  In  an  action  for  malicious  prosecution,  where 
injury  to  plaintiff's  good  name  and  reputation  in 
his  business  Is  alleged  aa  an  element  of  damage, 
there  Is  no  error  In  allowing  proof  that  at  the  time 
of  the  proseontion  plaintiff  was  not  of  good  credit. 

8.  In  an  action  for  malioious  prosecution,  it  is 
sufflcient  to  show  that  defendant  either  commenced 
or  continued  the  prosecution,  maliciously. 

Appeal  from  St.  Louis  circuit  court; 
George  W.  Lubke,  Judge. 

This  case  presents  two  causes  of  action, — 
the  ^rfft,  for  an  "unlawful  and  wrongful" 
arrest  and  imprisonment;  and  the  tecond.tor 
malicious  prosecution  of  the  plaintiff  in  the 
St.  Louis  court  of  criminal  correction  on  a 
charge  of  obtaining  money  by  false  pretenses. 
The  answer  was  a  general  denial.  At  the 
trial,  plaintiff's  evidence  disclosed  that  he 
bad  been  arrested  upon  a  warrant  regularly 
issued  in  a  criminal  prosecution  before  the 
St.  Louis  court  of  criminal  correction  upon 
information  duly  Qled.  The  court  admitted, 
against  plaintiff's  objection,  evidence  that  he 
was  not  of  good  credit  at  the  time  of  the  pros- 
ecution. It  also  gave,  among  the  instruc- 
tions at  defendants'  instance,  the  following: 
"(8)  Although  the  plaintiff  succeeds  in  satis- 
fying you  from  the  evidence  that  the  prose- 
cution complained  of  was  commenced  by  de- 
fendants without  probable  cause,  yet  you  will 
find  your  verdict  for  the  defendants  unless 
you  further  find  from  the  evidence  that  the 
defendants  commenced  and  continued  the 
prosecution  against  the  plaiutiff  maliciously." 
There  was  a  finding  for  defendants  on  each 
of  the  two  causes  of  action,  and  judgment 
accordingly,  from  which  plaintiff  appealed 
after  the  ordinary  preliminaries. 

S.  F.  Stone,  for  appellant.  Camphdl  A 
Ryan,  for  respondents. 

Per  Curiam.  1.  The  evidence  did  not 
support  plaintiff's  first  cause  of  action.  It 
was  predicated  on  the  illegality  of  plaintiff's 
arrest,  but  his  own  evidence  revealed  that 
the  arrest  and  imprisonment  complained  of 
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were  mule,  In  dne  coarse,  npon  regular  pro. 
ceedingB  of  a  court  having  complete  jurisdic- 
tion of  the  offense  charged.  No  cause  of  ac> 
tion  for  false  imprisonment  could  be  main- 
tained on  his  own  showing.  It  is  hence 
unnecessary  to  consider  any  error  assigned 
by  plHintiff  with  reference  to  that  count,  as 
the  finding  for  defendants  thereon  was  for 
the  right  party,  and  will  not  be  disturbed. 

2.  As  to  the  second  cause  of  action,  plain- 
tiff complains  of  the  admission  of  defendants' 
evidence  to  the  effect  that  he  was  not  of  good 
business  credit  and  repute  at  the  time  of  the 
alleged  malicious  prosecution.  But,  as  that 
count  expressly  mentions  injury  to  bis  good 
name  and  reputation  "in  his  busim  ss  as  car- 
penter and  builder"  as  an  element  of  dam- 
age, we  have  no  doubt  of  the  correctness  of 
tile  ruling  of  the  trial  court  on  that  point. 

An  error,  however,  was  made  In  the  in- 
Strnction  for  defendants  which  told  the  jury 
to  find  for  them  unless  theyfonnd  from  the 
evidence  that  defendants  "commenced  and 
continued  the  prosecution  against  the  plain- 
tiff maliciously."  Malice  is  an  essential  fact 
to  be  proven  to  maintain  an  action  for  ma- 
licious proeecution,  though  it  may  often  b« 
inferred  as  a  fact  from  the  proofs  which  es- 
tablish a  want  of  probable  cause;  but  it  was 
not  vital  to  plaintiff's  recovery  that  he  should 
show  that  defendants  commenced  and  con- 
tinned  the  prosecution  maliciously.  If  he 
proved  that  it  was  either  so  commenced  or 
continued  by  them,  it  would  be  sufficient  to 
support  his  case,  under  the  pleadings  and 
evidence.  The  instruction  in  question  re- 
quired plaintiff  to  bear  a  greater  burden  of 
proof  than  the  law,  in  strictness,  demanded. 
It  is  hence  necessary  to  reverse  the  judgment 
and  the  finding  on  the  second  count  of  the 
petition,  and  to  remand  the  cause  for  a  new 
trial  thereon.  The  finding  on  the  first  count 
is  affirmed. 

The  other  points  of  criticism  on  the  in- 
structions can  do^ibtless  be  avoided  on  a  re- 
trial, and  therefore  do  not  call  for  remark  at 
present.  The  costs  of  this  appeal  will  abide 
the  event  of  the  action. 


Oardbr  et  eU.  e.  Cxtlbebtson. 
'Supreme  Court  of  MiaaourU    Feb.  84, 18B0.) 
Salb  or  Infants'  Lakd. 
Under  Gen.  St.  Mo.  IHK,  cllS,  )  80,  relattngr 
to  sales  of  real  estate  by  a  curator,  providing  that 
"no  real  estate  of  any  minor,  sold  under  the  provis- 
ions of  this  chapter,  shall  be  sold  for  less  than 
three-fourths   of  Its   appraised   value,"   a   deed 
fibovring  a  nUe  for  a  less  amount  is  void  on  its 
face.    Bahclat,  J.,  dissenting. 

Appeal  from  circuit  court,  Carroll  county; 
J.  ti.  Davts,  Judge. 

J,  W.  Sebree  and  Prosser  Hay,  for  appel- 
lants.   Mirtek  A  Toung,  for  respondent. 

Sherwood,  J.  Ejectment  for  60  acres  of 
land  in  Carroll  county.  Plaintiffs  were 
minors  when  this,  their  land,  was  sold  for 
their  education,  in  1869,  by  their  curator, 
under  an  order  made  by  the  probate  court  for 


the  sale  of  the  land  at  public  vflndae.  The 
land  was  appraised  at  8150,  and  sold  for  $10 
to  William  H.  Long.  Six  years  thereafter 
be  sold  by  warranty  deed  to  Andrew  Hen- 
dricks for  83,000.  In  April,  1884.  Hendricks 
conveyed  by  like  deed  for  same  consideration 
to  defendant.  By  stipulatioD  filed,  it  is 
agreed  that  the  sole  question  to  be  determined 
is  whether  the  curator's  deed  is  valid.  There 
can  be  no  hesitation  on  this  point;  it  is  a  plain 
matter  oC  statutory  provision.  Sections  28- 
30,0. 116,  Gen.  St.  1865.  control  this  case.  The 
last-named  section  deelaree:  "Ko  real  estate 
of  any  minor,  sold  under  the  provisions  of 
this  chapter,  shall  be  sold  for  less  than  three- 
fourths  of  its  appraised  value,"  etc.  The 
probate  court  bad  no  jurisdiction  to  approve 
such  a  sale.  Its  order  of  approval  was  there- 
fore ooram  nonjuditu,  and  the  deed  showing 
the  facts  already  recited  was  void  on  its  face. 
We  reverse  the  judgment,  and  remand  the 
cause,  with  directions  to  enter  a  judgment 
for  plaintiffs  after  having  taken  an  account 
of  rents  and  profits.  All  concur,  but  Babo- 
LAT,  J.t  who  dissents. 


State  n.  Matobs. 
(Supreme  Court  of  Mlasourl.    Feb.  24, 1890.) 
Bill  or  Exceptions — Time  or  Filino. 
Under  Rev.  St.  Mo.  1879,  {  3636,  as  amended 
by  act  of  March  28, 1885,  providing  tbat  exceptions 
may  be  written  and  filed  during  the  term  of  the 
court  at  which  tbey  are  taken,  "or  within  such 
time  thereafter  as  the  court  may  by  an  order  en- 
tered of  record  allow, "  the  judge  has  no  authority 
to  make  an  order  In  vacation  extending  the  time 
for  filing  a  bill  of  exceptions,  without  wo  consent 
of  ttie  opposing  party. 

Appeal  from  eireuft  court,  St.  Charles 
county;  W.  W.  Edwards,  Judge. 

T.  8.  Cunningham  and  F.  B.  Luekett,  for 
appellant.  T7u  Attorney  General,  for  the 
State. 

Blagk.  J.  The  defendant  was  tried  and 
convicted  at  the  March  term,  1888,  of  the  St. 
Charles  circuit  court  for  seducing  a  female 
under  21  years  of  age,  nnder  promise  of  mar- 
riage. The  question  presented  at  the  thresh- 
old of  the  case  is  whether  there  is  any  bill  of 
exceptions  which  we  are  at  liberty  to  con- 
sider. On  the  9th  of  April.  1883.  and  at  the 
said  March  term,  the  court  made  an  order  that 
the  bill  of  exceptions  be  signed  and  filed  on 
or  l)efore  the  20th  day  of  June,  1888,  in  va- 
cation. This  order  was  made  with  the  con- 
sent of  the  prosecuting  attorney  and  the  at- 
torney for  the  defendant.  The  bill  of  ex- 
ceptions purports  to  have  been  signed  by  the 
judge  on  the  20th  June,  1888.  but  it  was  not 
Sled  with  the  clerk  of  the  court  until  the  21st 
July.  1888.  The  bill  was  not,  therefore,  filed 
withiU'  the  time  specified  in  the  order,  and  is 
no  part  of  the  record,  unless  made  so  by  the 
stipulation  filed  in  this  court,  and  signed  by 
the  attorney  general  and  attorneys  for  defend- 
ant. In  that  stipulation  it  is  agreed  "that 
the  following  entry  was  made  on  the  report- 
er's notes,  by  J  udge  W.  W^  EpwARDS.  who 
iitized  by  VjUI 
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tried  said  cause:  "Presented  June  20. 1888. 
and  bill  of  exceptions  to  be  signed  as  of  this 
date,  when  exanained  and  settled."  This 
rntry  of  the  judge  was  made  in  vacation,  and 
it  does  not  appear  that  the  prosecuting  attor- 
npy  was  present  or  gave  his  consent  to  the 
extension  of  time,  and  the  entry  was  simply 
indorsed  "on  the  reporter's  notes."  If  is 
dear  that  the  bill  of  exceptions  had  not  been 
prepared  and  presented  to  the  judge  for  his 
sigpnature  at  that  date,  and  the  entry  of  the 
judge  amovnts  to  simply  a  vacation  order  ex- 
tending the  time  for  Bling  a  bill  of  exceptions, 
and  that,  too,  without  the  consent  of  the 
prosecuting  attornev.  He  had  no  power  to 
make  the  order.  Se'ction  8686.  Rev.  St.  1879. 
aa  amended  by  the  act  of  March  28.  1885, 
provides  that  exceptions  may  be  written  and 
filed  during  the  term  of  the  court  at  which 
they  are  taken,  "or  within  such  time  there* 
after  as  the  court  may  by  an  order  entered  of 
record  allow. "  This  statute  allows  the  court 
to  extend  the  time  for  filing  the  bill  of  ex- 
ceptions beyond  the  term  at  which  the  ex- 
ceptions were  taken,  and  this,  too,  with  or 
withont  the  consent  of  the  opposite  party; 
but  the  order  must  be  made  bj  the  court,  and 
entered  of  record,  and  it  furnishes  no  author- 
ity to  the  judge  to  extend  the  time  by  a  vaca- 
tion order.  Section  2168.  Rev.  St.  1889, 
gives  the  judge  power  to  extend  the  time  be- 
fore allowed  for  filing  the  bill  of  exceptions 
by  a  vacsition  order,  but  such  was  not  the  law 
when  the  judge  made  the  order  in  this  case. 
The  order  made  in  term  time  by  the  court  in 
this  case  was  not  complied  with,  and  the  ob- 
jection made  to  the  bill  of  exceptions  is  well 
taken.  There  is  therefore  no  bill  of  excep- 
tions la  the  case  which  we  can  consider,  and, 
as  there  are  no  errors  upon  the  face  of  the 
record  proper,  the  judgment  is  affirmed.  All 
concur. 


Kbatdio  «.  Hamhbnkamp  tt  aL 
laupreme  Cowrt  of  Mittourt.    March  10,  1890.) 

ChaTTEI.  KOKTOAaiS — AVTBK-ACQOIRBB  PBOPBBTT 
— 8u.a — FDITBBS  OF  MOBTO/ieXS. 

1.  The  leasee  of  a  building,  who  was  intending 
to  fit  it  np  with  snltable  furniinre  for  a  restaurant, 
but  who  bad  not  yet  pnrchased  or  put  It  In  the 
baildlng,  execated  a  mortgage  on  all  the  f  arnitare 
tliat  sbonid  be  contained  In  the  building.  Held, 
that  the  mortgage  was  good  In  equity,  and  that  the 
lien  which  attacned  when  the  furniture  was  put 
in  the  building  was  valid  against  the  mortgagor 
and  a  subsequent  mortgagee  with  notice. 

2.  The  mortgage  set  out  and  recited  the  lease, 
and  both  were  executed  at  the  same  time;  the 
mortgage  being  for  the  purpose  of  securing  the 
payment  of  the  rent.  Held,  that  the  lien  of  the 
mortgage  attached  to  f  arnitare  put  In  the  building 
by  an  assignee  of  the  lease. 

&  Where  the  equitable  mortgagee  takes  pos- 
•eaaion  of  thu  property  for  a  default  under  the 
torms  and  stipolations  of  the  mortgage,  he  has  the 
light  to  sell  and  exeonte  the  powers  contained  in 
the  mortgage  withont  the  aid  of  a  court  of  equity, 
fad  his  sue  passes  a  legal  as  well  as  equitable  title. 

4.  The  sale  was  not  void  either  for  tbe  reason 
that  the  property  was  sold  In  bulk,  or  that  more 
was  sold  than  was  neoesaary  to  pay  the  debt. 

Apiieal  from  St.  Louis  circuit  court;  Shep- 
ARO  Bakci^y,  Judge. 


Chester  H.  Krum,  for  appellant.  Cfeo.  B. 
Smith  and  Alex  Young,  for  respondents. 

Black,  J.  The  plaintiff  brought  thissoit 
to  recover  the  value  of  a  quantity  of  furni- 
ture and  fixtures.  The  case  was  tried  by  the 
court  without  a  jury,  resulting  in  a  finding 
and  judgment  for  defendant  ODttrill,  and  a 
finding  and  judgment  for  plaintiff  against 
defendant  Hannenkamp.in  the  sum  of  one  dol- 
lar,- and  the  plaintiff  appealed.  The  evidence 
discloses  the  following  facts:  Defendant  Han- 
nenkamp  and  others,  being  the  owners  of  a 
three-story  building,  lensed  thesame  to  0.  W. 
Herbert  for  a  period  of  five  years,  at  $1,800 
per  year  for  the  first  three  years,  and  $2,000 
per  year  for  the  last  two  years,  the  rent  to  be 
paid  monthly,  in  advance.  The  lease  bears 
date  the  5th  November.  1888.  though  the 
term  began  on  the  Ist  December.  1883.  Her- 
bert executed  to  Hannenkamp  a.  mortgage 
date<)  the  13th  November,  1883,  to  secure  the 
payment  of  the  rents  reserved  in  tbe  lease 
as  they  should  fall  due.  The  mortgage  makes 
reference  to  the  leased  property,  and  assigns 
and  transfers  "the  personal  property,  as  de- 
scribed below,  together  with  all  furniture  not 
mentioned  herein,  or  that  may  be  acquired 
by  purchase  or  otherwise,  and  contained  in 
the  three-story  brick  house,  [describing:  the 
house  again,]  the  counters,  shelving,  mir- 
rors, tables,  chairs,  stoves,  ranges,  glassware, 
and  table-ware."  This  mortgage  was  duly 
acknowledge<i  and  recorded  in  December, 
1883,  though  the  lease  was  not  recorded. 
The  lease,  it  will  be  seen,  bears  date  the  5th 
November,  and  the  mortgage  is  dated  the 
IStb  of  the  same  month.  The  evidence,  how- 
ever, shows  that  they  were  in  fact  both  exe- 
euted  at  the  same  time.  The  building  wasa 
new  one.  and  Herbert,  the  lessee,  rented  it 
with  a  view  of  fitting  it  np  for  a  restaurant, 
saloon,  and  lodging-house.  The  furniture 
was  not  in  the  building  when  the  lease  and 
mortgage  were  executed,  and  it  is  cleai  that 
some,  if  not  all,  of  it  had  not  then  been  pur- 
chased  by  Herbert.  It  had  been  purchased 
and  placed  in  the  house  at  or  before  the  term 
of  the  lease  began.  Herbert  assigned  the 
lease  and  sold  the  furniture  and  fixtures  to 
A.  C.  Hall  in  July.  1884,  and  Hall,  after  oc- 
cupying the  premises  a  short  time,  assigned 
the  lease  and  sold  out  tn  Weiman.  Both  of 
these  assignments  were  made  by  and  with 
the  written  consent  of  the  lessors.  Weiman 
assigned  tbe  lease  and  sold  the  furniture  to 
Barton  prior  to  September,  1885.  The  leesors 
refused  to  give  their  consent  to  this  assign- 
ment. Barton,  however,  took  possession  and 
paid  rents  until  the  1st  December.  1885.  On 
the  12th  September,  1885,  Barton  and  wife 
executed  a  chattel  mortgage  on  the  f  urnltnre 
to  secure  a  note  for  $1,500,  payable  to  the 
plaintiff,  Keating.  Barton  made  default  in 
payment  of  the  rents  for  the  months  of  De- 
cerot^er,  1885.  and  January.  1886.  and  there- 
upon Hannenkamp  took  posse-ssion  of  the 
furniture  anl  fixtures  umler  the  terms  and 
provisions  of    bis  mortgage,   and  sold  tbe 
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same  at  auction,  and  the  defendant  Cottrill 
became  the  purchaser.  Keating  then  com- 
menced this  suit  against  Hannenkamp  and 
Cottrill.  The  evidence  Is  clear  that  when 
Keating  took  the  mortgage  from  Barton  and 
wife  he  had  actual  notice  of  the  lease,  and  the 
mortgage  executed  by  Herbert  to  Hannen- 
liamp  to  secure  the  rents. 

1.  Herbert,  the  lessee  and  mortgagor, 
leased  the  building  for  the  purpose  of  fur- 
nishing and  fitting  it  up  as  a  restaurant  and 
saloon,  and  contemplated  the  purcliase  of  fur- 
niture and  fixtures  suitable  for  that  purpose 
when  he  executed  the  mortgage.  Though 
the  property  described  in  the  mortgage  was 
not  in  the  building  at  that  date,  still  the  mort- 
gage was  good  In  equity,  and  the  property 
became  subject  to  the  equitable  lien  as  soon 
as  it  was  placed  in  the  building.  This  doc- 
trine has  been  so  often  declared  by  this  court 
that  it  is  gnly  necessary  to  refer  to  the  fol- 
lowing cases:  Wright  v.  Bircher,  72  Mo.  179; 
Frank  v.  Playter,  73  Mo.  672;  Bntlierford  v. 
Stewart,  79  Mo.  216.  Such  equitable  lien  ia 
valid  as  against  the  mortgagor,  and  also  as 
against  Keating,  who  had  both  actual  and 
constructive  notice  of  the  mortgage. 

The  appellant  insists  that  as  the  mortgage 
only  created  an  equitable  lien  on  the  property 
purchased  and  put  in  the  house  by  Herbert, 
Hannencamp  had  no  right  to  take  possession 
and  sell  for  default  in  payment  of  rents,  as 
he  could  if  the  mortgage  had  been  good  at 
law;  and  in  support  of  this  he  cites  France 
V.  Tliomas,  86  Mo.  80.  In  that  case  the 
plaintiff  claimed  after-acquired  property  un- 
der a  deed  of  trust  on  a  lot  of  hotel  furniture. 
The  suit  was  one  for  the  recovery  of  the  spe- 
ciSc  personal  property  against  the  sheriff  who 
had  seized  it  on  executions  against  tlie  mort- 
gagor. The  opinion  concedes  the  proposition 
that  the  deed  of  trust  created  a  good  equita- 
ble lien,  but  it  holds  the  trustee  could  not  re- 
cover in  replevin,  because  neither  he  nor  the 
beneficiary  had  ever  acquired  possession  un- 
der It.  It  is  also  conceded  that  there  may  be 
exceptions  to  the  rule  laid  down.  A  mort- 
}.-agee  seems  to  have  been  allowed  to  recover 
after-acquired  property  in  an  action  of  re- 
plevin in  Drug  Co.  v.  Robinson,  81  Mo.  18. 
See  same  case,  10  Mo.  App.  688.  Frank  v. 
Playter,  supra,  was  also  an  action  of  replev- 
in, and  the  defendant  relied  upon  a  mortgage 
of  after-acquired  property,  and  it  was  held  he 
should  succeed,  though  it  does  not  appear 
that  the  answer  set  up  an  equitable  defense. 
But.  without  pursuing  the  question  whether 
the  equitable  owner  can  recover  the  property 
in  an  action  of  replevin  under  our  Code,  it  is 
certain  that  the  present  case  differs  from 
France  v.  Thomas  in  this:  that  here  the 
mortgagee  took  possession  of  tlie  property  for 
a  default,  under  the  terms  and  stipulations 
of  the  mortgage.  "Though  a  grant  of  a  fut- 
ure interest  is  invalid,  yet  a  declaration 
precedent  may  be  made,  which  will  take  ef- 
fect on  the  intervention  of  some  act."  Un- 
der this  maxim  of  Lord  Bacon  it  is  held  that 
possession  taken  by  a  mortgagee  of  after-ac- 


qnired  property,  under  authority  ^ven  in  the 
mortgage,  before  rights  have  been  acquired 
by  others,  makes  it  a  valid  lien  upon  such 
property.  Jones,  Chat.  Mortg.  (3d  Ed.)  §  164 
The  rule  just  stated  is,  of  course,  one  at  law; 
but  it  must  follow  that  possession  acquired  by 
a  mortgagee  under  the  terms  of  the  mortgage 
will  also  vest  the  legal  title  in  him  In  tliose 
cases  where  the  mortgage  of  after-acquired 
property  creates  an  equitable  lien.  The  cir- 
cumstance that  it  creates  an  equitable  lien, 
good  against  creditors  and  subsequent  pur- 
chasers with  notice,  cannot  affect  the  legal 
consequences  arising  from  taking  possession. 
Hannenkamp  had  the  right  given  to  him  in 
the  mortgage  to  take  possession  upon  default, 
and,  when  he  took  possession,  he  stood  in  the 
same  position  as  if  his  mortgage  had  been  one 
good  and  valid  at  law  from  the  beginning. 
He  had  the  right  to  sell  and  to  execute  the 
powers  contained  in  the  mortgage  without 
the  aid  of  a  court  of  equity,  and  his  sale 
passed  a  valid  title  both  at  law  and  in  equity. 

2.  While  Weiman  was  in  possession  under 
the  lease,  he  made  some  addition  to  the  furni- 
ture, costing  $2b0  or  9275,  and  the  question 
is  made  whether  this  property  became  subject 
to  the  lien  of  the  mortgage  executed  by  Her- 
bert. Barton,  of  course,  had  actual  notice  of 
the  lease  when  he  took  the  assignment,  and 
he  had  constructive  notice  of  the  mortgage. 
Keating  had  actual  notice  of  both  the  lease 
and  mortgage.  Upon  this  question,  wliether, 
under  the  circumstances,  the  property  put 
in  the  house  by  Weiman  became  bound  by 
the  mortgage  executed  by  Herbert,  we  are 
not  cited  to  any  authorities  on  either  side. 
There  seems  to  be  no  doubt  but  the  lease  and 
the  mortgage  were  executed  at  the  same 
time.  The  mortgage  sets  out  and  recites  the 
lease,  and  the  two  instruments  relate  lo  the 
same  subject-matter,  and  are  in  fact  but  dif- 
ferent parts  of  the  same  transaction,  and  we 
can  see  no  reason  why  they  should  not  be 
treated  as  if  they  constituted  a  single  instru- 
ment. A  lease  and  a  mortgage  made  by  the 
lessee  upon  a  crop  to  be  grown  upon  the 
leased  lands  were  treated  as  a  single  instru- 
ment in  Booker  v.  Jones,  55  Ala.  266.  Had 
this  lien  on  the  furniture  been  created  by  the 
lease,  witliout  any  mortgage,  there  would  be 
no  doubt  but  the  assignee  of  the  lease  would 
be  bound  by  all  the  covenants  of  the  lease. 
Taking  the  mortgage  and  lease  to  be  a  single 
instrument,  the  same  result  must  follow. 

8.  The  property  was  sold  in  bulk  at  the 
price  of  8387.50.  There  was  evidence  tend- 
ing to  show  that  It  was  of  the  value  of  83,000, 
and  there  is  other  evidence  that  when  re- 
moved and  repaired  it  was  not  worth  more 
than  8700.  The  rents  due  for  the  two  months 
amounted  lo  only8S00.  The  proceeds  of  the 
sale  paid  this  debt  and  the  costs  attending  the 
sale,  leaving  a  surplus  of  15  cents.  The  ob- 
jections that  the  property  was  sold  in  bulk,  and 
that  more  property  was  sold  than  was  neces- 
sary to  pay  the  debt,  do  not  appear  from  the 
abstracts  to  have  been  made  in  the  trial  coart, 
and  hence  cannot  be  made  in  this  court. 
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Brides,  )t  cannot  be  SRid  that  the  sale  was  a 
void  one  for  either  or  both  of  these  reasons, 
and  Keating  doea  not  offer  or  propose  to  re- 
deem. 

The  judgment  in  this  ease  should  have 
been  for  both  defendants,  but,  as  Hannen- 
kamp  is  not  complaining,  the  judgment  is 
affirmed.  All  concur.  BASOI.AT,  J.,  not  sit- 
ting. 


BsiANT  «.  Jackson  et  al. 

(JSupreme  Court  of  Misgouri.    Feb.  34,  U90.) 

MosreAosB— VoKBOixmtTBB — PnaoBASB  bt  Hbibs 

or  MOBTOAOEB. 

1.  Hie  heln  and  administrator  of  a  deoeaaed 
mortgagee  maj  pnrobaae  the  mortgaged  premliies 
at  the  f  oreoloBure  sale  under  a  decree  of  the  oir- 
ooit  court. 

a.  At  the  ule  of  mortsaged  premises  nnder 
judicial  process,  the  heirs  of  the  deceased  morwa- 
eee  were  the  parchasers,  and  the  sheritTs  deecTto 
uiem    acknowledge  the  receipt  of  the  purchase 

Srioe.  field,  that  mere  nnoertainty  in  the  evl- 
ence,  years  afterwards,  aa  to  when  this  was  paid 
to  the  administrator,  would  not  be  conclusive  that 
it  was  paid  with  money  in  the  hands  of  the  adminis- 
trator, or  that  the  transaction  was  in  fraud  of  de- 
cedent's creditors. 

3.  The  premises  were  worth  18,000,  but  the 
amount  bid  was  only  $900.  Before  the  sale  the 
heirs  bad  agreed  among  themselves  to  buy  the 
land,  if  it  did  not  go  too  nigh ;  but  there  was  noth- 
ing to  show  that  they  in  any  way  tried  to  deter 
others  from  bidding,  or  in  any  way  Intimated  that 
it  was  being  bought  for  the  estate.  On  the  other 
hand,  there  were  many  present  at  the  sale,  and  the 
mortgagor,  who  was  in  possession,  gave  notice  at 
that  time  that  any  one  who  bought  the  premises 
would  simply  be  buying  two  lawsuits.  Moreover, 
at  that  time  there  was  a  great  depression  in  the 
real-estate  market.  Held,  that  these  facts  did  not 
show  f  rand  as  against  a  creditor  of  the  estate,  es- 
pe^ally  where  at  that  time  a  judgment  stood  un- 
reversed in  favor  of  the  estate,  and  against  such 
creditor. 

Error  to  circuit  court,  Cass  connty;  John 
B.  Gantt,  Special  Judge. 

Boggeas  <£  Moore,  for  plaintiff  in  error.  A. 
Oomingo  and  Railey  <t  Burttey,  for  defend- 
ants in  error. 

Rat,  C.  J.  The  plaintiff  herein  seeks  by 
the  present  bill  to  have  two  certain  deeds  de- 
clared fraudulent  as  to  him,  and  to  have  the 
title  and  interest  of  defendants  in  the  lands 
covered  thereby  sold  to  satisfy  a  judgment  in 
bis  favor,  for  some  $4,416.57,  rendered  in 
April.  1878,  against  defendant  ,Tobn  L.  Jack- 
son as  administrator  of  the  estate  of  one 
Jacob  Fudge,  deceased.  The  first  of  said 
deeds,  of  date  July  7,  1876,  was  executed  to 
certain  of  defendants,  children  and  heirs  at 
law  of  said  Jacob  Fudge,  deceased,  by  the 
sheriff  of  Caas  county,  under  a  sale  upon  ex- 
ecution pursuant  to  a  judgn]entfor$ll,518.- 
93,  rendered  by  the  circuit  court,  in  March, 
1876,  in  favor  of  defendant  Jackson  as  ad- 
ministrator of  said  Jacob  Fudge,  and  against 
one  Newton  S.  £rwin,  on  certain  notes  exe- 
cuted by  said  Erwin  to  said  Jacob  Fudge, 
and  also  for  the  foreclosure  of  the  mortgage 
given  by  said  Erwin  on  the  land  described  in 
the  present  bill,  to  secure  the  payment  of 
said  notes,  in  favor  of  said  Jacob  Fudge. 


The  other  deed  referred  to  Is  a  certain  deed 

of  trust  on  said  lands  executed  in  March, 
1878,  by  said  heirs  and  purchasers  at  said 
sheriff's  sale,  to  defendant  Hall  as  trustee,  to 
secure  the  payment  of  two  notes,  in  favor  of 
one  Thomas  liainbridge,  for  the  aggregate 
sum  of  $1,845.  The  present  bill  charges  that 
said  sale  by  the  sheriff  under  the  judgment 
in  favor  of  one  John  L.  Jackson  as  said  ad- 
ministrator of  the  estate  of  said  Jacob  Fudge, 
deceased,  and  against  said  Frwin,  was  made 
by  the  order  and  procurement  of  said  Jack- 
son, administrator,  etc.;  that,  at  bis  instance 
and  request  and  procurement,  his  wife,  de- 
fendant Martha  Jackson,  and  other  designat- 
ed defendants,  children  and  heirs  at  law  of 
said  Jacob  Fudge,  deceased,  became  the  pur- 
chasers of  the  land  at  said  sale,  for  theincon- 
siderable  sum  of  $900,  whereas  the  lands 
were  worth,  and  would  have  sold,  under  fair 
circumstances,  for  98,000;  that  said  heirs 
and  purchasers  paid  no  consideration  for  the 
lands  so  purchased,  but  that  said  John  L. 
Jackson,  as  such  administrator,  receipted  to 
the  sheriff  for  the  said  $900,  being  the  amount 
of  bid  at  the  sale  by  the  defendant  purchas- 
ers; that  said  sura  was  credited  on  said  exe- 
cution; and  that  the  lands  were  bought  in 
under  a  fraudulent  combiuation  between  said 
Jackson,  administrator,  etc..  and  said  pur- 
chasers, heirs  at  law  of  said  Jacob  Fudge,  for 
the  fraudulent  purpose  of  delaying  and  de- 
frauding plaintiff  in  the  collection  of  his  said 
judgment,  debt,  and  demand  against  the 
estate  of  said  Jacob  Fudge,  deceased.  The 
bill  further  charges  that  sidd  purchasers,  said 
John  L.  Jackson,  said  defendant  Hall,  and 
one  Bainbridge,  with  full  knowledge  of,  and 
in  pursuance  of,  said  fraudulent  purpose,  en- 
tered into  and  executed  the  deed  of  trust 
aforesaid  on  said  land ;  that  plaintiff  does  not 
know  whether  there  was  any  consideration 
for  the  notes  so  given  in  favor  of  Bainbridge, 
and  so  avers  that  there  was  none;  that,  it 
there  was,  the  same  has  long  since  been  pidd; 
that  said  notes  were  after  maturity  indorsed 
and  delivered  to  defendant  Elizabeth  Farmer, 
who  had  at  the  time  full  knowledge  of  the 
fraudulent  purpose  of  her  co^iefendants  in 
the  execution  of  said  deed  of  trust;  and  that 
the  estate  of  Jacob  Fudge,  deceased,  is  and 
was  insolvent  at  the  dates  said  deeds  were 
given,  as  all  the  defendants  well  knew.  The 
answer  of  defendants  is  a  general  denial.  The 
judge  of  the  circuit  court  being  disqualified. 
Judge  Gantt,  of  an  adjoining  circuit,  was 
chosen,  by  consent  of  parties  entered  of  rec- 
ord, to  try  the  cause,  who,  after  hearing  the 
evidence,  and  taking  the  cause  under  advise- 
ment, at  the  next  March  term,  1886,  dis- 
missed the  plaintiff's  bill;  and  plaintiff  there- 
upon, in  due  season,  sued  out  this  writ  of 
error. 

The  sheriff's  deed  for  the  lands  is  made  to 
certain  of  these  defendants  who  were  the 
children  and  heirs  at  law  of  their  father, 
Jacob  Fudge.  Disregard  for  the  moment  the 
question  of  conspiracy  and  actual  fraud,  or 
fraud  in  fact,  which  the  bill  alleges.    We 
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may  observe  that,  so  far  as  the  heirs  were 
concerned,  they  stood  in  no  relation  of  trust 
to  the  estate  of  their  father,  and  were  at  lib- 
erty, if  they  saw  fit,  to  bid  at  the  salo,  and  to 
buy  the  land  in  like  manner  as  if  they  had 
been  in  all  respects  entire  strans^ers.  The 
iDarlcet  was  open  to  them,  as  well  us  others. 
Ifor  was  the  administrator  prohibited  from 
bfcomingthe  purchaser  thereat,  the  sale  be- 
ing by  the  sheriff,  under  judgment  and  pro- 
cess of  the  circuit  court.  Dillinger  v,  KelJey, 
84  Mo.  565.  In  the  case  just  cited  the  ad- 
ministrator bought  at  the  sale  foreclosing  the 
mortgRge  held  by  one  Keith  on  the  land  be- 
longing to  tlie  intestate,  while  in  the  case 
now  before  ns  the  decedent  was  the  mort- 
gagee, and  not  the  mortgagor,  as  in  the 
former  case.  But  whetlier  the  deceased  is 
mortgagor  or  mortgagee  makes,  we  think,  no 
difference  in  the  rule  as  to  the  right  of  the 
administrator  to  buy  where  the  sale,  as  in 
these  cases,  is  made  by  the  sheriff  under  judg- 
ments and  process  of  the  circuit  court.  The 
land,  we  may  remark,  was  not  in  the  pos- 
session or  under  the  control  of  said  Jackson 
as  administrator  or  otherwise,  nor  did  he  have 
any  rights  cf  duty  in  respect  to  it,  beyond 
the  right  to  have  the  sheriff  levy  apon  it,  and 
sell  it  at  public  sale  to  pay  off  and  dis- 
charge the  said  judgment.  Having,  as  said 
administrator,  recovered  said  judgment,  it 
was  his  privilege  and  duty  to  direct  tlie 
clerk  to  issue  tlie  execution,  and  this,  we  sup- 
pose, was  done  by  the  administrator  in  this 
case,  or  perhaps  by  his  attorneys;  but,  after 
the  execution  came  to  the  hands  of  the  sher- 
iff, the  sheriff,  and  not  theadministrator,  was 
charged  by  law  with  the  execution  of  the 
process,  with  the  return  and  application  of 
the  purchase  money,  with  the  due  execution 
of  proper  deeds  to  the  purchasers,  and,  in 
short,  with  the  entire  responsibilities  of  the 
Bale.  As  we  said  in  the  case  above  men- 
tioned, the  provisions  of  section  166,  Rev. 
St.  1879,  which  prohibit  an  administrator 
from  purchasing  the  land  of  his  testator, 
have  no  reference  to  sales  other  than  probate 
sales.  So  that,  if  the  administrator  was  in 
effect  and  In  fact  the  purchaser,  as  is  charged 
by  the  bill,  he  had,  we  think,  a  right  to  beat 
that  sort  of  sale,  provided  his  conduct  was 
fair  and  just  in  all  respects.  The  case  of 
Dillinger  v.  Kelley.  84  Mo.  561,  above  men- 
tioned, goes  over  tlie  general  question  as  to 
the  right  of  the  administrator  to  buy  the  land 
of  his  intestate  when  sold  by  the  process  of 
the  circuit  court,  and  holds  that  tliere  is 
nothing  in  the  way  of  tlie  validity  of  such 
purchases.  Numerous  authorities  are  cited 
and  quoted  in  that  opinion  showing'  that  our 
ruling  there  had  is  well  supported  by  the 
decisions  of  other  courts.  In  the  course  of 
that  opinion  the  case  of  Harper  v.  Mansfield, 
58  Mo.  17,  cited  and  relied  on  by  plaintiff 
herein,  while  held  to  be  correctly  decided  on 
the  facts  of  the  case,  is  criticised  so  far  as 
some  of  the  observations  therein  are  con- 
cerned, which  we  hold  should  not  be  extended 
to  cases  where  fraud  does  not  appear.    Our 


said  ruling  is  decisive  as  to  the  right  of  the 
adniinisti-ator  to  purchase  at  such  sales  the 
same  as  if  he  was  a  stranger  to  all  the  par- 
ties. Such  judicial  sales  are  favored  by  the 
courts,  which  incline  to  maintain  the  title  of 
purchasers  acquired  thereat.  In  the  absence 
of  bad  faith,  conspiracy,  or  collusion  in  re- 
spect to  the  same. 

But  the  record  does  not  show,  as  we  appre- 
hend and  construe  the  evidence,  either  that 
the  administrator  in  fact  bought  the  land 
himself,  or  procure<I  the  same  to  be  bought 
in,  in  the  name  of  his  wife  and  the  other 
heirs,  or  that  the  administrator  paid  therefor 
out  of  trust  funds  belonging  to  the  estate, 
which  seems  to  be  the  claim,  in  part,  of 
counsel  for  plaintiff.  In  the  first  place,  he 
did  not  bid  at  the  sale,  nor  is  he  named  as  a 
grantee  in  the  sheriff's  deed;  but  his  wife, 
defendant  Martha  Jackson,  however,  is  ono 
of  the  grantees  therein,  and  the  adminis- 
trator, as  is  admitted,  paid  for  her  interest. 
The  transaction,  as  we  apprehend  the  same, 
seems  to  be  about  this;  Several  of  the  heirs, 
including  the  wife  of  the  administrator, 
agreed  among  themselves  to  purchase  the 
lands,  if  it  did  not  sell  too  high,  and  to  allow 
the  absent  heirs,  who  resided  in  other  parts 
of  the  state,  to  come  in  afterwards,  if  they 
wanted  to.  A.  R.  Fudge,  for  example,  tes- 
tifies, in  plaintifTs  behalf,  that  the  under- 
standing was  that  Coleman  Fudge,  Mrs. 
Jackson,  and  himself  were  to  buy  the  prop- 
erty, and  the  other  heirs  could  come  in.  Tlie 
testimony  of  Jackson  and  his  wife,  sworn  in 
plaintiff's  behalf,  and  that  of  Hall  and  Cole- 
man Fudge,  in  defendants'  tiehalf,  is,  we  ap- 
prehend, to  about  the  same  effect.  The  ad- 
ministrator seems  to  have  advised  and  acted 
with  the  heirs  in  behalf  of  his  wife,  who  was 
one  of  them;  but  the  heirs  were,  we  think, 
the  purchasers  through  said  Hall,  who  did 
the  bidding,  and  gave  their  names  to  the 
sheriff  as  the  purchasers,  and  their  names 
were  accordingly  inserted  as  grantees. 

As  to  the  alleged  payment  by  the  adminis- 
trator for  the  land  out  of  the  trust  funds,  or 
fnnds  of  the  estate,  we  may  observe,  in  the 
first  place,  that  the  bill  alle^'es  that  the  estate 
was  insolvent,  as  defendants  well  knew,  at 
the  date  of  the  sale.  There  is,  we  apprehend, 
no  dispute  as  to  the  insolvency  of  the  estate. 
The  administrator,  introduced  as  a  witness 
in  plaintiff's  behalf,  testified  (hat  he  had  no 
money  of  the  estate  in  his  hands.  He  fur- 
ther testified  that  he  had  only  received  980  or 
$85  as  such  administrator;  and,  excluding 
for  the  present  all  question  as  to  the  8900  of 
purchase  money  arising  from  the  sale  of  the 
land,  there  is  nothing  to  show  that  he  ever 
received  any  other  sum.  So  far  as  this  sum 
is  concerned,  the  same  is  offset  by  the  cred- 
its allowed  him,  by  vouchers  duly  approved, 
for  medical  and  burial  expenses  alone.  He  is 
charged  in  the  inventory  with  certain  notes, 
principally  the  Erwin  notes,  on  which  it  is 
not  claimed  that  be  ever  collected  anything, 
and  the  appraisement  bill  for  SlUO,  being  the 
appraised  value  o(  the  watch  and  compass. 
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wbieh  was  the  balance  of  tbe  property  or  as* 
sets  that  came  to  his  hands.  At  the  luost, 
the  administrator  could  not  be  cliaiged  with 
more  than  $1,000:  that  is,  tbe  amount  of  tbe 
purchase  money  arising  from  said  sale  and 
said  $100.  being  the  said  appraisement  bill. 
This  is  undisputed.  But  the  evidence  given 
by  witnesses  whom  plaiutifT  himself  pro> 
duced,  and  especially  that  given  by  the  ad* 
ministrator,  at  plaintiff's  instance,  and  in 
his  behalf,  shows  that  nearly  SI, 400  was  ex- 
pended by  the  administrator  in  betialf  of  tbe 
estate,  consisting  of  over  0700  attorneys' 
fees,  and  the  amounts  covered  by  vouchers 
allowed  in  the  administrator's  favor  in  his 
annual  settlements,  and  amounting  to  #670. 
Besides  this  litigation  between  the  admin- 
istrator and  said  Erwin  to  collect  said  notes, 
and  to  foreclose  said  mortgage,  the  case  of 
Briant  v.  Jackson  liad  been  pending  since 
1872,  perhaps,  and  at  the  date  of  said  sale 
was  in  this  court  for  the  second  time;  and 
the  evidence  indicates  that  these  sums  had 
been  advanced  and  expended  t>y  the  admin- 
istrator and  heirs,  in  behalf  of  the  estate, 
for  costs,  fees,  and  other  liabilities  of  tne  es- 
tate growing  out  of  tlie  litigation  in  which 
it  had  been  involved.  There  is,  however, 
some  obscurity  and  uncertainty,  perlmps,  in 
the  evidence  as  to  the  dates  and  application, 
and  modes  of  paying,  the  said  purchase 
money.  The  administrator  testifies  thHt 
money  derived  from  tbe  sheriff's  sale  was 
paid  to  the  siieriff ;  but  how  much,  and  when, 
he  does  not  say.  He  further  says  that  none 
of  it  was  paid  to  him.  In  the  settlement,  in 
Jane.  1877,  the  administrator  did  not  charge 
himself  with  this  $900,  tbe  purcliase  price  of 
the  land;  but  in  a  subsequent  settlement, 
called  a  "corrected  settlement,"  there  is  an 
item  like  this,  "to  casli  realized  on  judgment 
against  Erwin,  $915,"  charged  against  him- 
self. Why  it  was  omitted  in  the  fornter  set- 
tlement, and  cliarged  in  the  other,  is  not 
made  clear  by  the  evidence,  and  is  a  matter 
of  conjecture.  The  latter  st^ttlement  was 
prepared  for  the  administrator  by  the  law 
firm  of  Hall  &  Givan,  and  was  in  the  band- 
writing  of  Mr.  Hall,  who,  however,  whs  not 
able  to  remember  much,  if  anything,  about 
it.  Tbe  deputy-sheriff,  called  in  plaintiff's 
behalf,  seems  unable  to  recall  or  explain  Ills 
memoranda  or  indorsements  on  the  execu- 
tion returned  i  n  said  cause.  Some  indefin  ite- 
ness  and  uncertainty  exist,  also,  in  other  ev- 
idence as  to  the  dates  and  mode  of  paying  the 
sheriff's  costs  of  sale.  The  witnesses,  how- 
ever, were  testifying  after  the  lapse  of  some 
10  years ;  and,  so  far  as  dates  were  concerned, 
generally,  or  so  far  as  the  dates  of  the  re- 
ceipts and  indorsements  on  tbe  execution  re- 
turned by  the  sheriff  were  concerned,  and 
the  particulars  as  to  how  and  when  these 
were  made,  some  deficiency  and  uncertainty 
was,  we  think,  to  be  expected.  Some  of 
these  parties,  whose  memories  are  imperfect 
in  these  regards,  such  as  tbe  deputy-sheriff 
and  said  Hall,  are  not  in  any  way  benefici- 
aries of  the  disputed  or  contested  sale,  or  af- 


fected thereby.  In  this  snit;  and  their  failure 
to  explain  when  and  how  tbe  indorsements 
on  said  execution  were  made,  or  the  dates 
and  modes  of  paying  the  costs  of  said  sale, 
are  not  remarkable,  or  justly  calculated  to 
arouse  suspicions.  At  most,  they  affect  tba 
value,  rather  than  the  honesty,  of  the  testi- 
mony. In  view  of  the.  great  lapse  of  time, 
however,  we  do  not  think  we  ought  to  give 
the  Importance  to  defects  of  this  kind  in  the 
evidence  that  counsel  for  plaintiff  do.  About 
all  we  Ciin  say  in  this  beludf  is  that  the  dates 
of  some  of  the  receipts,  and  tbe  want  of  cer- 
tainty as  to  other  dates,  make  it  possible 
that  some  portion  of  the  costs  and  fees  may 
have  been  derived  from  other  sources.  Courts, 
however,  cannot  assume  fraud  from  mora 
obscurity,  or  apparent  error,  (Picot  v.  Bates, 
47  Mo.  890,)  nor  disturb  titles  upon  plausible 
conjectures.  Evans  v.  David,  98  Mo.  411, 
11  S.  W.  Kep.  975.  The  sheriff's  deed  no- 
knowledges  receipt  of  the  $900  by  the  sher- 
iff, and  this  is  prima  facie  evidence  of  its 
payment;  and  the  bill  charges  that  this  sum 
was  credited  on  the  execution.  So  that, 
while  the  evidence  may  fail  to  show  that  it 
was  paid  on  the  day  of  sale,  or  any  particu- 
lar date,  with  entire  certainty,  yet,  after  the 
lapse  of  BO  many  years,  we  do  not  think  this 
ought  to  be  controlling.  As  to  the  said 
fraudulent  purpose  or  combination  of  the 
heirs  in  borrowing  said  sum  of  $1,845,  and 
executing  the  trust  deed  in  favor  of  Bain- 
bridge  to  secure  tbe  notes  given  thetefor.  we 
deem  it  sufiQcient  to  say  that  there  is  no  evi- 
dence to  so  show,  but  that  the  evidence 
shows  the  transaction  to  have  been  honaftde 
in  all  respects.  Tliis  branch  of  the  case  is, 
we  believe,  not  seriously  urged  in  this  court. 
Having,  now,  thus  disposed  of  the  above 
matters,  we  will  next  consider  the  remain- 
ing substantial  facts  and  circumstances  in 
evidence,  as  to  tbe  fraud  alleged  in  respect 
to  the  said  sheriff's  sale,  in  1876,  at  whicb 
the  heirs  became  tbe  purchasers  of  the  land 
now  sought  to  be  subjected  to  this  bill  in  be- 
half of  the  judgment  creditors  of  the  estata 
of  the  father.  It  will  be  useful  and  neces- 
sary, perhaps,  in  this  behalf,  to  give  soma 
preliminary  facts  and  dates,  which  we  will 
do  as  briefly  as  we  can.  In  April,  1860,  one 
Bills  and  said  Fudge  executed  to  one  Hays, 
as  sheriff,  two  certain  notes  for  1,000  and 
odd  dollars  each,  for  certain  lands  sold  in  a 
certain  partition  snit  in  which  Hansbrough 
et  al.  were  plaintiffs,  and  Fudge  et  al.  wera 
defendants.  Said  Briant,  plaintiff  herein, 
became  successor  in  ottlce  to  said  Hays;  and, 
said  notes  not  having  been  paid,  lie  began 
suit  to  collect  the  same  in  March,  1872.  De- 
fenJant  had  judgment  in  the  circuit  court, 
but  this  judgment  was  subsequently  reversed 
by  this  court.  See  Briant  v.  Fudge,  63  Mo. 
489.  On  retrial  of  tbe  cause,  and  in  April, 
1878,  plaintiff  obtained  the  judgment  which 
he  now  seeks  to  have  paid,  and  which,  on 
defendant's  appeal  therefrom,  wus  ajfirmed 
by  this  court  in  1884.  See  same  case.  Id. 
80  Mo.  319.    The  sale,  under  process  of  tbe 
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circuit  conrt,  in  the  case  of  Jackson  t. 
Erwin,  at  wlilch  ttiese  defendants  bougtit, 
was  bad.  as  heretofore  stated,  in  Julj,  1876. 
No  motion  was  made  or  proceedings  bad  in  said 
cause  to  set  aside  tlie  sale;  nor  was  any  effort 
made  to  disturb  the  same  until  this  suit  was 
begun,  in  1884,  some  eight  years  or  more  there- 
after. So  that  we  see  that,  while  the  defend- 
ants and  heirs  were  unquestionably  aware,  at 
the  time  of  the  sale,  of  the  pendency  of  tlie 
suit  of  Briant  v.  Jackson.  Admr.,  there  had 
been  a  judgment  in  defendant's  favor  there- 
in, in  the  circuit  court,  which  was  at  the  date 
of  said  sale  unreversed,  and  still  pending, 
on  the  appeal  to  this  court  talien  therefrom 
on  the  part  of  the  plaintiff.  The  mere  ex- 
istence of  such  suit,  and  defendant's  knowl- 
edge thereof,  were  not,  in  this  status  of  the 
case,  circumstances,  in  themselves,  of  any 
probative  value  upon  the  question  of  defend- 
ant's fraudulent  purpose  to  hinder  and  delay 
plaintiff  in  the  collection  of  the  said  claim. 
The  obvious  tendency  of  this  Icnowledge.  if 
Important  at  all,  would  be,  we  think,  the 
other  way.  as  the  litigation  in  that  behalf 
had  so  far  resulted  in  a  judgment  against 
plaintiff. 

But  to  proceed.  The  evidence  varies  some* 
what  as  to  tlie  value  of  the  land,  but  a  fair 
average  would  make  the  value,  perhaps,  about 
98.000.  The  amount  bid.  to-wit.  $900,  ia 
obviously  a  very  low  and  inadequate  sum. 
But  mere  inadequacy  is  not  enough,  though 
a  circnmstance  of  great  weight.  Kobinson 
T.  Bobards,  15  Mo.  459.  If  gross,  it  is  usu- 
ally esteemed  a  badge  of  fraud,  and,  with 
other  circumstances,  may  be  decisive.  Curd 
y.  Lackland,  49  Mo.  451.  In  all  cases,  great 
inadequacy  jnstifies  and  requires  a  court  of 
equity  to  closely  examine  the  sale,  when 
properly  called  in  question  by  parties  having 
Buhfltantial  interests  in  the  property  sacri- 
ficed. So  that  it  becomes  necessary  to  ex- 
amine the  circumstances  of  the  sale  in  ques- 
tion, in  order  to  give  this  feature  of  the  case 
its  due  and  proper  weight  and  influence  in 
the  premises.  In  the  first  place,  the  sale  oc- 
curred at  the  usual  place,  and  at  a  usual  hour, 
taking  place  at  the  court-house  door  about  11 
o'clock  in  the  day.  There  seems  to  have  lieen 
quite  a  crowd  present  at  the  time;  and,  so 
far  as  we  can  see,  there  was  nothing  unusual 
In  the  immediate  transaction  itself.  The 
land  failed  to  bring  a  proper  and  adequate 
price,  but  this,  we  think,  was  for  the  follow- 
ing reasons:  Said  Erwin,  the  mortgagor  in 
the  mortgage  foreclosed  at  said  sale,  and  de- 
fendant in  said  suit,  was,  it  seems,  still  in 
possession  of  the  land  so  sold;  and  what  is 
most  important  in  this  connection  is  the  un- 
disputed evidence  that  Erwin's  attorney,  W. 
J.  Terrell,  was  present  at  the  sale  on  July  7, 
1876,  and  gave  notice  that  there  were  two 
suits  pending,  and  wlioever  bought  had  two 
lawsuits  on  band.  The  first  suit  was  for 
damages,  X.  S.  Erwin  against  the  heirs  of 
Jacob  Fudge,  on  account  of  the  notes  given 
for  land  sold ;  the  other  nnd  subsequent  one, 
by  administrator  against  Erwin.    The  suit 


for  damages  was,  we  believe,  pending  for 
trial;  and  in  the  foreclosure  suit  the  d^end- 
ant  had  prepared  and  filed  his  bill  of  excep- 
tions, and  had,  under  the  law,  three  years  in 
which  to  prosecute  his  writ  of  error  to  re- 
verse the  judgment  therein.  Under  these 
circumstances,  no  one  would  much  desire  to 
bid,  and  no  one  would  in  fact  buy,  unless  at 
an  unusual  bargain.  While,  then,  the  land 
went  for  a  very  low  price,  still,  in  view  of 
these  suits  then  pending,  and  other  probable 
litigation  to  obtain  the  possession  and  settle 
the  title,  this  sum  was  not,  in  connection 
with  these  facts  and  circumstances,  so  grossly 
inadequate  as  to  show  fraud,  or  to  require  ns 
to  annul  the  sale  under  Judicial  process  to  the 
highest  bidder,  which,  as  before  said,  the 
courts  are  inclined,  in  the  absence  of  fraud 
or  bad  faith,  to  uphold.  Nor  can  we  see  any 
conspiracy  or  fraudulent  conduct  or  combi- 
nation on  the  pai-t  of  defendants  to  prevent 
bidding  at  the  sale.  There  were  no  appeals, 
false  or  otherwise,  to  the  benevolence  of  bid- 
ders, such  Hs  exist  in  some  of  the  cases;  no 
pretense  that  defendants  were  acting  for  the 
interest  of  the  judgment  debtor,  or  his  fam- 
ily, or  for  any  one  else;  and  no  statements  on 
their  part,  either  public  or  private,  intended 
or  calculated  to  keep  purchasers  from  attend- 
ing the  sale,  or  bidding  thereat.  In  short, 
we  see  no  evidence  of  any  resort  by  any  of 
these  defendants  to  any  trick  or  artifice  to 
deter  bidders,  or  depress  the  price,  or  to  se- 
cure the  land  at  less  than  its  value;  and  the 
low  sum  realized  was  unquestionably  due  to 
the  sufficient  causes  already  mentioned,  and, 
it  may  be,  also  to  the  further  condition  of  the 
land  market  in  tiiat  locality  in  that  year, 
which  is  spoken  of  by  one  witness  as  being 
alx>ut  as  flat  as  could  well  be,  while  another 
witness  testifies  that  times  were  hard,  money 
scarce,  and  property  low.  Their  desire,  as 
shown  by  tlieir  agreement  to  buy  it  the  land 
went  cheap  enough,  was  the  usual  one,  nat- 
ural to  all  purchasers  alike.  There  was 
nothing  in  the  agreement  as  to  how  much  or 
how  little  they  should  bid,  this  being  neces- 
sarily contingent  and  dependent  upon  the 
competition  of  other  bidders.  The  witness- 
es, being  some  of  the  defendants,  testifying 
as  to  this  matter  in  plaintiff's  behalf, 
deny  that  anything  was  said  about  purchas- 
ing the  land  for  less  than  its  value,  or  that 
any  mention  was  made  of  the  debts  of  their 
father's  estate,  or  the  claims  thereon  by 
plaintiff  or  others;  and  there  is,  we  think, 
and  as  already  said,  no  evidence  of  any  prac- 
tices, impositions,  or  deceits  on  the  part  of 
any  of  the  defendants  to  depress  the  value  in 
the  estimation  of  others,  or  to  induce  them 
to  forbear  to  bid  at  the  sale.  The  nature  of 
their  said  agreement  has  been  already  inti- 
mated, and,  more  fully  stated,  is  to  this  ef- 
fect: Certain  of  these  heirs,  being  defend- 
ants A.  B.  Fudge,  Coleman  Fudge,  and  their 
sister,  Martha  Jackson,  wife  of  the  adminis- 
trator, John  Jackson,  agreed  among  them- 
selves on  the  day,  or  shortly  before  the  sale, 
that  they  would  "buy  the  land  if  it  did  not 
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go  too  high,"  and  that  the  other  heln,  who 
were  absent,  and  resided  in  other  parts  of  the 
state,  could  come  in  afterwards  if  they  se- 
eared  the  land.  The  administrator  may  have 
also  been  a  party  thereto,  at  least  to  the  ex- 
tent of  his  wife's  interest,  for  which  he  paid. 
There  ia  no  evidence  to  show  that  any  one  was 
prevented  from  attending  or  bidding  at  the 
sale  in  consequence  of  this  agreement,  nor  Is 
there  any  evidence  that  any  one  of  these  hMrs 
would  have  individually  gone  into  the  mar- 
ket, or  bid  at  the  sale.  This  agreement  among 
the  heirs  representing  one  interest,  probably, 
would  have  increased  the  competition  un  their 
part  as  against  the  bidders,  generally,  at  the 
sale,  if  the  latter  had  not  been  influenced  not 
to  bid  by  the  said  warnings  and  matters 
hereinbefore  mentioned.  It  is,  we  think, 
plain  enough  that  other  bidders  were  not  in- 
fluenced thereby,  for  it  was  not  known  to 
them ;  and  there  is  no  evidence  that,  in  ita 
absence,  any  of  the  parties  thereto  would 
have  bid  at  the  sale,  or  had  ever  manifested 
any  such  intention.  They  naturally  would 
act  together,  as  the  land  was  the  old  home- 
stead of  their  father,  on  which  he  had  lived 
for  20  years;  and  for  that  reason,  among 
others,  the  heirs  wanted  to  buy  It,  and  would 
take  more  risk  to  purchase  it,  on  that  ao- 
count,  than  others  would  likely  take. 

It  is  also  urged  that  the  administrator, 
who  was  present,  ought  to  have  bid  in  be- 
half of  the  estate.  But  we  hold,  upon  the 
groands  stated  and  authorities  cited  in  this 
behalf,  that  the  administrator  could  bid  in 
his  own  behalf,  at  this  sheriff's  sale  under 
process  of  the  circuit  court,  which- is  incom- 
patible with  the  duty  to  bid  on  behalf  of  the 
estate.  Besides  this,  the  estate  was  insolv- 
ent, as  is  conceded;  and  the  administrator, 
being  without  funds,  could  not  enter  the 
market,  for  that  reason. 

It  is  also  said  that,  as  there  was  only  one 
bidder,  he  should  have  stopped  the  sale. 
This  also  transfers,  we  think,  the  responsi- 
bility from  the  sheriff  to  the  administrator. 
Besides  this,  the  adverse  circumstances  then 
operating  against  the  sale  of  the  land  for  a 
good  price  would  have  operated,  In  ail  prob- 
ability, to  the  same  extent  at  any  adjourned 
sale  which  might  have  been  had.  Erwin,  or 
bis  attorney,  would  probably  have  been  pres- 
ent again  to  warn  bidders.  The  time  in 
which  he  could  prosecute  his  writ  of  error 
from  said  judgment  was  three  years,  and  the 
lien  of  the  judgment  would  expire  in  tltat 
time.  These  considerations  would,  we  ap- 
prehend, occur  to  the  administrntorand  sher- 
iff, and  their  legal  advisers;  but,  for  reasons 
already  given,  we  do  not  think  the  adminis- 
trator, under  these  facts  and  circnmstances, 
was  under  any  obligation  of  this  character  in 
sales  of  this  sort. 

We  are  accustomed  to  defer  somewhat, 
even  in  equity  cases,  to  the  findings  of  the 
lower  courts,  and  see  no  sufficient  reason  for 
a  departure  from  our  rule  in  the  case  before 
OS.  Tbore  is,  we  apprehend,  no  serious  claim 
ttuit  tbe  actual,  intentioual  fraud  which  the 


bin  charges  Is  made  out  in  tbe  erldence; 
and,  for  the  reasons  given,  the  case,  we 
think,  is  not  one  of  fraud  in  law.  The  su- 
thorities  cited  for  plaintiff  are  for  the  most 
part  applicable,  we  think,  to  a  different  sort 
of  H  case.  The  judgment  should  be  affirmed, 
and  it  is  so  ordered.    All  concur. 


West.  Public  Administrator,  e.  Bbison. 

(Supreme  Court  of  Hictourl   Feb.  JM,  18W.) 

PowEBs  or  Adkinibtratobs — Rblsase  or  Sokb- 

TIBS— FBB8UKFTI0N  OT  FaTMBNT. 

1.  Plalntifl,  aa  administrator  de  bonU  non,  ob 
tained  judgment  a^inst  a  former  administrator 
and  bis  sureties.  Execntion  was  issued  on  the 
judgment,  and  levied  on  property  of  the  principal 
and  tbe  sureties  sui&oient  to  satis^  the  judgment; 
but  the  ezecution  was  recalled  by  plaintut,  who 
extended  time  to  the  principal,  and  took  a  deed  of 
tmst  from  him  as  additional  Beourity,  and  notified 
the  sureties  that  they  were  released.  The  sureties 
acted  on  the  assurance  that  they  were  released, 
and  the  principal  became  insolvent.  Held,  that 
plalntifl,  as  administrator,  had  the  power  to  ex- 
tend the  time,  and  give  the  release,  and  that  the 
sureties  were  thereby  disoharged. 

8.  No  presumption  of  payment  of  a  judgment 
will  arise  from  lapse  of  time  short  of  90  vears ;  but 
it  is  not  necessary,  to  main  out  a  plea  of  payment, 
that  payment  shonld  be  positively  snown:  It 
may  be  presumed  from  lapse  of  time  short  of  30 
years,  with  other  olrcomstanoes  tending  to  show 
payment 

Appeal  from  circuit  court.  Cass  ooanty;  D. 
A.  De  Abmond,  Judge. 

Wooldridge  &  Daniel,  for  appellant.  W. 
J.  Terrell  and  Bailey  <i  Burney,  for  respond- 
ent. 

Black,  J.  On  the  7th  May,  1872,  letters 
of  administration  were  issued  upon  the  estate 
of  James  R.  Cline  to  his  widow,  Nettie 
Gline,  and  her  father,  James  Blair,  Jr.,  and 
they  gave  bond  in  the  sum  of  $35,000  for  the 
performance  of  their  duties,  with  James  Blair, 
8r.,  William  T.  Brison,  J.  C.  and  A.  H. 
Hoggs,  and  G.  W.  Feely  as  sureties.  The 
letters  of  administration  were  revoked  in 
May,  1873,  and  the  estate  ordered  into  the 
hands  of  Newton  P.  Brooks,  public  adminis- 
trator of  Cass  county.  On  the  6th  Septem- 
ber, 1878,  Brooks,  as  such  administrator,  re- 
covered a  judgment  against  the  former  ad- 
ministrator and  administratrix,  and  the  sure- 
ties on  their  bond,  in  the  sum  of  $10,611.40. 
Brooks  died  in  1879,  and  Cummings  was  ap- 
pointed administrator  of  the  Cline  estate;  but 
he  died  before  be  entered  upon  the  discharge 
of  his  duties,  and  in  February,  1880,  the 
Cline  estate  was  ordered  into  the  hands  of 
the  present  plaintiff,  public  administrator. 
William  T.  Brison,  one  of  the  sureties  of 
Gline  and  Blair,  Jr.,  died  in  1885,  and  Lucy 
H.  Brison  is  the  administratrix  of  his  estate. 
In  the  year  last  mentioned,  the  plaintiff  pre- 
sented the  judgment  before  mentioned  for  al- 
lowance agiiinst  the  Brison  estate,  and  the 
probate  court  allowed  the  demand  in  the  sum 
of  $3,517,  and  tbe  defendant  appealed.    A 
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trial  anew  In  the  circuit  court  resulted  in  a 
judgment  for  defendant,  and  the  plaintiff  ap- 
pealed to  this  court. 

The  defenses  set  up  to  the  demand  are: 
First,  payment;  and,  second,  that  Brison,  as 
a  surety  on  the  tmnd,  was  released  and  dis- 
charged from  all  liability  by  Broolcs,  the  for- 
mer administrator  de  bonis  non. 

The  farther  facts  disclosed  by  the  evidence 
are  in  substance  as  follows:  An  execution 
was  issued  upon  the  judgment  against  Cline 
and  Blair,  Jr.,  and  their  sureties,  on  9lh  Sep- 
tember, 1873.  and  levied  upon  real  estate  of 
the  principals  and  sureties,  of  a  value  more 
than  sufficient  to  pay  the  judgment.  This 
execution  was  returned  not  satisfied,  and 
without  a  sale,  on  the  23d  January,  1874,  by 
order  of  Brooks,  the  plaintiff  therein.  On 
the  6th  day  of  September,  1876,  one  day  be- 
fore tlie  judgment  lien  expired.  Nettie  Cline 
and  Blair,  Jr.,  being  joined  by  the  widow  of 
James  Blair,  Sr.,  executed  to  Broolis.  admin- 
istrator de  bonis  non  at  the  Cline  estate,  a 
deed  of  trust  to  secure  the  balance  then  due 
upon  the  judgment.  Tills  deed  of  trust  in- 
clnded  the  property  of  the  principal  debtors, 
which  had  been  levied  upon,  except  one  par- 
cel, which  had  been  sold,  and  the  proceeds 
applied  on  the  judgment,  and  also  property 
belonging  to  them  not  covered  by  the  lien  of 
the  judgment.  There  was  also  included  there- 
in the  property  Itnown  as  the  "Blair  Hotel," 
in  Harrisonville,  which  belonged  to  James 
Blair,  Sr.  A  recital  in  the  deed  of  trust 
states  that  97,752.40  had  been  paid  on  the 
judgment.  The  annual  settlement  of  Brooks 
as  administrator,  made  in  April,  1878,  more 
than  a  year  and  a  half  after  the  date  of  the 
deed  of  trust,  shows  a  payment  to  him  by 
Blair,  Jr.,  in  allowed  demands  procured  and 
turned  over  toBrooks,  in  the  sum  of  ^486.59. 
Defendant  insists  that  this  payment  was  ad- 
ditional to  that  recited  in  the  deed  of  trust, 
and  plaintiff  conteniis  that  it  was  a  part 
thereof.  The  settlement  of  Brooks,  filed  in 
1879.  shows  a  further  payment  of  $1,562.45. 
In  1882,  and  after  the  death  of  Brooks.the  pres- 
ent plaintiff  caused  the  property  in  the  deed 
of  trust  to  be  sold ;  the  sale  producing  only 
tlie  sum  of  $2,384.  The  evidence  shows  that 
Blair,  Jr.,  acting  for  himself  and  Mrs.  Cline, 
had  frequent  interviews  with  Brooks  from 
and  after  the  levy  of  the  execution,  in  1873, 
with  a  view  of  saving  the  sureties:  and  the 
evidence  tends  to  show  that  Brooks  agreed  to 
give  these  principal  debtors  time  to  pay  off 
the  debts  of  the  Cline  estate,  and  to  take  the 
receipts  of  Mrs.  Cline,  for  herself,  and  as 
guardian  of  her  child,  for  any  balance,  pro- 
vided the  probate  court  would  accept  these 
receipts  in  the  final  settlement  to  be  made  by 
Brooks.  Pursuant  to  this  arrangement,  Mrs. 
dine  and  Blair,  Jr.,  made  the  payments  men- 
tioned in  the  deed  of  trust,  amounting  to 
S7, 752.40,  and  then  executed  the  deed  of 
trust  to  secure  the  balance  due  as  the  judg- 
ment; but  Mrs.  Cline  did  not  produce  the 
receipts.  There  is  other  evidence  to  the  ef- 
fect that  Brooks,  aa  administrator  de  bonis 


nan,  on  various  occasions,  extending  over  a 
period  of  three  or  four  years  from  1873  or 
1874,  stated  that  Mrs.  Cline  and  Blair,  Jr.. 
had  made  arrangements  to  pay  off  the  debts 
of  the  Cline  estate,  and  were  to  have  time  to 
do  so,  and  that  the  sureties  were  released, 
and  he  bad  notified  them  that  they  had  been 
released.  This  evidence  of  Brooks'  declara- 
tions finds  support  in  the  undisputed  fact 
that  the  sureties  were  never  oilled  upon  to 
pay  any  part  of  the  judgment  from  1874  to 
1885,  and  in  the  further  fact  that  Brooks  paid 
Brison  an  allowed  demand  of  8181.60,  and 
the  present  plaintiff  paid  to  him,  as  late  as 
1882,  allowed  demands  amounting  to  $1,191. 
In  the  mean  time  the  principal  debtors  be- 
came non-residents,  and  they,  and  all  the 
sureties  except  Brison,  became  insolvent. 

1.  For  the  plaintiff,  the  court  instructed 
the  jury  that  no  presumption  of  payment  of 
a  judgment  would  arise  from  lapse  of  time 
sljiort  of  20 years.  The  defendant  then  asked, 
and  the  court  gave,  an  instruction  to  the  ef- 
fect that  it  was  not  necessary  that  payment 
should  b^'  positively  shown,  but  it  might  be 
presumed  from  lapseof  time  short  of  20  years, 
with  other  circumstances,  if  any,  tending  to 
show  payment,  and,  if  they  believed  from  all 
the  evidence  that  the  judgment  had  been 
paid,  they  should  find  for  the  defendant.  The 
evidence  does  not  tend  to  show  that  Brooks 
took  ttie  deed  of  trust  in  payment  of  the 
balance  due  upon  the  judgment,  for  it  only 
professes  to  be  additional  security.  The  on- 
ly substantial  issue  of  fact  over  the  payments 
was  whether  the  $3,486.59  was  included  in 
the  payments  recited  in  the  deed  of  trust,  and 
as  to  this  the  instructions  might  have  been 
more  specific.  But  the  plaintiff  asked,  and 
had  given,  the  general  instruction  as  to  pre- 
sumption from  lapse  of  time  short  of  20  years; 
and  there  was  no  error  in  modifying  It  by 
the  one  given  at  the  request  of  the  defendant. 
Most  of  the  parties  to  these  transactions  were 
dead,  and  10  or  more  years  intervened  be- 
tween the  date  of  the  alleged  payments  and 
the  trial;  and  tlie  time  which  had  elapsed, 
though  short  of  20  years,  was  an  element 
which  might  be  considered  in  connection 
with  the  other  circumstances. 

2.  The  court,  on  the  request  of  plain- 
tiff, refused  to  instruut  the  jury  that,  al- 
though Brooks,  asadministratprcie  boni^nan 
of  the  Cline  estate,  did  agree  to  release  the 
sureties  on  the  bond  of  Mrs.  Cline  and  Blair 
Jr.,  still  he  had  no  power  or  authority  to  make 
such  release,  and  the  sureties  were  not  there- 
by discharged,  but.  of  its  own  motion,  di- 
rected the  jury  that,  if  the  execution  was  re- 
turned not  satisfied,  by  order  of  Brooks, 
in  1874.  pursuant  to  an  agreement  with  the 
principal  debtors  to  the  effect  that  be  would 
extend  the  time  of  payment  of  the  judgment, 
release  the  sureties,  and  look  to  them  alone 
for  payment;  th^t  Brison  was  informed  of 
the  agreement,  and  was  cold  by  Brooks  that 
he  was  dischargeil;  that  Brison  acted  upon 
that  assurance  to  his  death,  in  1885;  that 
the  property  of  the  principal  debtors  levied 
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«pon  wu  BnfiBcienfc  to  Batisfy  the  judgment; 
and  that  they  became  insolvent  and  noa-resU 
dente  in  1881,— then  the  finding  should  be  for 
defendant.  There  is  no  doubt  but  the  ad- 
ministrator holds  the  property  of  the  estate 
for  the  sole  pnrpoae  of  administration,  and 
his  duties  are,  for  the  moat  part,  defined  by 
statute;  and  there  is  no  statute  which  in 
terma  allowa  him  to  discharge  a  surety  on  a 
debt  due  the  estate.  But  he  is  charged  with 
tlie  collection  and  preservation  of  the  assets, 
and  there  are  many  things  which  he  may  do 
because  included  in  his  general  powers, 
tlioagh  not  specifically  designated  by  the  stat- 
ute. In  the  case  of  Smarr  v.  McMaster,  35 
JJo.  349,  Smarr  presented  a  note  for  allow- 
ance against  the  estate  of  McMaster;  and  the 
defense  was  that  the  holder  of  the  note  had 
given  tlie  principal  debtor  time  for  the  pay- 
ment thereof  after  the  death  of  McMaster, 
who  was  a  surety  only  on  tlie  note.  The 
plaintiCF  offei'ed  to  show  that  the  time  of  pay- 
ment had  been  extended  with  the  consent  of 
the  administrator  of  McMaster,  but  the  trial 
court  excluded  the  evidence.  This  court  held 
that  the  evidence  should  have  been  received, 
aaying,  in  effect:  We  are  of  c^inion  that, 
under  the  general  authority  olf  the  adminis- 
trator bo  preserve  the  estate,  the  power  of 
consenting  to  an  extension  of  time  might  be 
exercised.  That  ruling  was  approved  in 
North  V.  Wallcer,  66  Mo.  454,  where  it  was 
held  that  an  executor  had  the  power  to  malte 
a  valid  agreement  for  the  extention  of  the 
time  of  payment  of  a  debt  held  by  another 
against  the  estate  which  he  represented.  It  is 
«ertainlyvithinthepower  of  an  administrator 
to  take  additional  security,  and  in  doing  Uiis 
it  will  often  become  necessary  to  give  fur- 
ther time  to  the  principal  debtor.  The  fact 
that  such  a  power  may  in  some  instances  be 
exercised  to  the  detriment  of  the  estate  is  no 
reason  why  it  sirauld  be  denied  in  all  cases. 
The  administrator,  by  extending  the  time  of 
payment  to  the  principal  debtor  without  the 
«OB8ent  of  the  sureties,  may  malce  himself 
■and  his  own  sureties  liable.  The  cases  cited 
are  quite  to  tlie  point,  and  justify  the  conclu- 
sion that  tlie  administrator.  Brocks,  had  the 
power  to  give  tlie  principal  debtors  an  exten- 
sion of  time  in  which  to  pay  the  judgment. 
The  judgment  against  the  principals  and 
sureties  on  the  bond  did  not  extinguish  the 
relation  of  principal  and  surety;  and  the 
rights  of  the  sureties,  as  such,  remained  the 
same  as  before  judgment.  Bice  v.  Morton, 
19  Mo.  263;  Dodd  v.  Winn,  27  Mo.  501. 
.Again,  where  the  surety  claims  to  have  been 
-discharged  by  reason  of  an  agreement  between 
the  ci-editor  and  principal  de.btor,  extending 
the  time  of  payment,  it  must  appear  that  the 
agreement  was  upon  a  valuable  considera- 
tion, and  that  the  extension  was  for  a  defi- 
nite period  of  time.  In  this  case  the  evi- 
-deoce  does  not  show,  nor  were  the  jury  re- 
-qaii-ed  to  find,  that  the  time  of  payment  of  the 
Judgment  liad  been  extended  for  a  defined 
I>eriod.  Brooks  appears  to  have  been  at  liberty 
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to  pursue  hisnemedy  whenever  he  saw  fit  todo 
so.  There  are,  however,  other  principles  of 
law  applicable  to  this  case.  If  the  creditor 
gives  the  surety  to  understand  that  he  will 
look  to  the  principal  debtor  alone  for  pay- 
ment, and  the  surety  is  tliereby  lolled  into 
security,  to  his  loss,  the  creditor  shonld  suf- 
fer the  consequences.  Thus,  it  was  held  in 
Harris  v.  Brooks,  21  Pick.  195,  that  a  parol 
declaration  of  theiiolderof  a  note  to  the  sure- 
ty, that  he  would  exonorate  him,  and  look  to 
the  principal  only,  and  the  surety,  by  reason 
thereof,  omitted  to  take  up  the  note  and  se- 
cure himself,  constituted  a  good  defense  for 
the  surety.  Though  a  promise  to  look  to  the 
principal  debtor  alone  for  payment,  standing 
by  itself,  would  be  a  nudu7n  paetum,  still,  as 
has  been  said,  "when,  however,  the  surety 
is  induced  by  such  an  assurance  to  surrender 
the  securities  which  he  has  received  from  tlie 
principal,  or  to  forego  any  means  of  indem- 
nity or  protection,  an  estoppel  will  arise  to 
the  extent  of  the  resulting  loss. "  2  Amer. 
Lead.  Gas.  (5th  £d.)  481.  Here  Brison,  the 
surety,  was  lulled  into  security  by  the  assur- 
ances of  BroolLS  for  a  period  extending  from 
1874  or  1876  to  1885.  and  in  the  mean  time 
the  principal  debtors,  and  all  of  the  other 
sureties,  became  insolvent.  The  principal 
debtors  had  furnished  security  fay  the  deed  of 
trust,  executed  in  1876,  sufficient  to  satisfy 
the  balance  due  upon  tiie  judgment;  but  this 
security  became  depreciated  by  the  laches  of 
Brooks.  It  would  be  nothing  short  of  giving 
effect  toafraud  to  require  the  Brison  estate  to 
pay  any  part  of  the  judgment,  under  these 
circumstances.  It  can  make  no  difference  in 
the  result  tliat  Nettie  Glins  has  thus  far 
failed  to  furnish  receipts  for  any  money  that 
may  be  coming  to  her  and  her  child  after  the 
payment  of  the  debts  of  the  estate.  Brison 
had  nothing  to  do  with  that  arrangement, 
and  his  release  does  not  depend  upon  its  per- 
formance. 

The  plaintiff  makes  the  further  point  that 
there  is  bo  evidence  tending  to  show  that  the 
property  of  the  principals.  Nettie  Cline  and 
Blair,  Jr.,  levied  upon,  was  sutBcient  to  sat- 
isfy ttiejudgment;  and  this  point  seems  to  be 
well  taken.  While  the  property  <^  the  prin- 
cipals and  sureties  levied  upon  was  sutBcient 
in  value  to  have  paid  the  judgment  of  $10,- 
000  and  over,  that  of  the  principals  did  not 
exceed  in  value  1^,500.  This  error,  bow- 
ever,  sliould  not  reverse  the  judgment.  The 
other  facts  stated  in  the  instruction  are  well 
supported  by  the  evidence,  and  are  of  them- 
selves sufficient  to  support  ttiejudgment.  The 
release  of  Brison  stands  upon  the  ground 
that  he  had  been  assured  by  Brooks  that  he 
was  discharged,  and  upon  that  assurance  he 
rested  and  relied  for  a  period  of  10  or  more 
years,  and  in  the  mean  time  the  principals 
and  other  sureties  became  insolvent.  These 
facts  are  so  clearly  disclosed  by  the  evidence 
that  the  judgment  should  not  t>e  disturbed  for 
the  error  before  mentioned.  The  judgment 
is  tlierefore  affirmed.    All  concur. 
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Babbeh  Asphalt  Fatino  C!o.  e.  Httnt. 
{Supreme  Cimrt  of  Missouri.    Feb.  24, 1890.) 

HtntlOIFAL  CORPOBATIOKS— OBDIKANCKS— CON- 

TBACTB. 

1.  The  St.  Louis  city  charter,  art  8,  f  32,  (Rev. 
St.  Mo.  1879,  p.  1584,)  which  prescribes  that,  "be- 
fore the  presiding  officer  shall  affix  bis  signature 
to  any  bill  be  shall  suspend  all  other  business,  de- 
clare that  the  bill  will  now  be  read,  and  that,  it  no 
objection  be  made,  he  will  sign  the  same,"  is 
merely  directory;  and  where  the  journal  shows 
that  the  signature  of  the  officerwas  affixed  in  open 
session,  and  that  no  objection  was  made,  the  ordi- 
nance will  not  be  declared  invalid  because  the 
journal  fails  to  show  that  the  other  formalities 
were  observed. 

2.  Where  both  houses  adjourn  on  the  day  a  bill 
Is  presented  to  the  mayor,  and  the  bill  Is  signed 
by  the  mayor,  and  filed  in  the  city  register's 
office,  It  becomes  a  valid  ordinance,  though  It 
is  not  returned  to  the  house  in  which  It  origi- 
nated, as  required  by  article  8,  {  28,  of  the  charter; 
as  there  is  no  provision  in  the  charter  which  pre- 
scribes that  no  bill  shall  become  an  ordinance 
which  shall  not  be  returned  to  the  house  in  which 
it  originated. 

8.  Article  6,  J  27,  of  the  charter  of  St.  Louis, 
provides  that  the  board  of  public  improvements 
shall  let  out  work  by  contract  to  the  lowest  respon- 
sible bidder,  subject  to  the  approval  of  the  coun- 
cil. Held,  that  the  council  is  not  prohibited  from 
letting  a  contract  for  paving  a  street  because  the 
work  prescribed  by  the  ordinance  is  covered  by 
letters  patent,  under  which  the  contractor  holds 
the  exclusive  right.  , 

Appeal  from  St.  Lonis  circuit  court. 

Action  by  tlie  Barber  Asptialt  Paving  Com- 
pany against  Mary  C.  Hunt.  The  cause  was 
tried  without  the  intervention  of  a  jury,  and 
resulted  in  a  judgment  for  plaintifiFs,  enforc- 
ing the  lien  of  certain  tax-bills,  and  from 
this  judgment  defendant  appeals. 

Chas.  if.  Napton,  for  appellant.  Hiteh- 
cock,  Madill  <£  Finkelnburg,  for  respond- 
ent 

Sbekwood,  J.  The  grounds  upon  which 
the  defendant  resists  the  payment  of  the 
tax-bills  in  suit  are  two:  First,  that  the  or- 
dinances in  question  were  not  pnssed  and  ap- 
proved as  required  by  the  charter;  and,  seo- 
ond,  that  the  work  provided  for  in  the  ordi- 
nances was  not  let  as  provided  in  section  27. 
art.  6,  of  the  charter.  The  charter  provis- 
ions in  respect  to  passing  ordinances  (article 
8,  §  22)  are  as  follows:  "No  bill  shall  be- 
come an  ordinance  until  the  same  shall  have 
been  signed  by  tlie  presiding  oflScer  of  each  of 
the  two  houses,  in  open  session;  and.  before 
such  officer  shall  affix  his  signature  to  any 
bill,  he  shall  suspend  all  other  business,  de- 
clare that  such  bill  will  now  be  read,  and 
that,  if  no  objections  be  made,  he  will  sign  the 
same,  to  the  end  that  it  may  tiecome  an  ordi- 
nance. The  bill  shall  then  be  read  at  length, 
and,  if  no  objection  be  made,  he  shall,  in  the 
presence  of  the  house,  in  open  session,  and 
before  any  other  business  is  entertained,  affix 
his  signature,  which  fact  shall  be  noted  on 
the  journal,  and  the  bill  immediately  sent  to 
the  other  house."  2  Rev.  St.  1879,  p.  1584. 
Defendant  put  in  evidence  the  journal  of  the 
house  of  delegates  for  March  20, 1883,  which, 
after  giving  in  full  the  report  of  the  proper 
committee  that  these  two  bills  were  truly 


enrolled,  proceeds  as  follows:  "The  bills,  as 
alx)ve,  were  read  at  length.  No  objection 
being  made,  Mr.  Speaker  Marriot,  in  the 
presence  of  the  house,  in  open  session,  af- 
Qxed  his  signature  thereto,  as  required  by 
the  charter."  Upon  this  fact  being  thus 
shown  by  the  journal,  the  defendant  contends 
that  the  charter  provisions  marked  above  in 
italics  were  not  complied  with,  and  therefore 
the  ordinance  passed  is  null.  These  provis- 
ions of  the  charter  are  copied  from  sectibn  37, 
art.  4,  of  our  state  constitution ;  and  upon  that 
section  it  has  been  ruled  that  a  bill  passed  by 
the  legislature  became  a  law  where  the  same 
was  signed  by  the  presiding  officer  of  each  of 
the  two  houses  in  open  session;  that  this 
provision  was  mandatory,  but  the  other  pro- 
visions, relating  to  mere  matters  of  detail, 
were  but  directory,  and,  as  no  objection  was 
noted  on  the  journal,  the  presumption  would 
be  indulged  that  the  matters  of  detail  were 
complied  with ;  that  the  legislature  proceeded 
by  right,  and  not  by  wrong.  State  v.  Mead, 
71  Mo.  266.  Here  the  journal  expressly  re- 
cites that  the  signature  of  the  speaker  of  the 
house  was  affixed  in  open  session.  On  the 
authority  of  the  case  cited,  it  must  be  ruled 
that  the  bills  in  question  become  ordinances, 
as  against  the  objection  already  considered. 

But  it  is  urged  that  the  bills  failed  to  be- 
come laws,  because  never  returned  to  the 
bouse  in  which  they  originated.  Section  28 
of  article  3  of  the  charter  provides:  "Every 
bill  presented  to  the  mayor,  and  returned 
within  ten  days  to  the  house  in  which  the 
same  originated,  with  the  approval  of  the 
mayor,  shall  become  an  ordinance."  The 
testimony  shows  the  bills,  though  signed  by 
the  mayor,  were  not  thus  return^;  both 
bouses  having  adjourned  March  27,  1888, 
sine  die, — the  day  on  which  the  bills  were 
presented  to  the  mayor  for  his  approval. 
But  the  testimony  also  shows  that  the  mayor 
on  the  same  day  filed  the  bills  in  the  city  reg- 
ister's olfice  on  the  day  of  their  approval. 
Section  23  of  article  3  of  the  charter  con- 
templates that  cases  will  arise  where  a  bill 
shall  not  have  been  returned  to  the  house 
where  the  same  originates;  and,  besides, 
there  is  no  provision  in  the  charter  that  "no 
bill  shall  become  an  ordinance"  which. shall 
not  be  returned  by  the  mayor  to  the  house 
where  the  same  originated.  The  same  con- 
siderations, therefore,  apply  here  as  were  ap- 
plied in  Mead's  Case,  supra;  and  we  held  the 
ordinance  as  valid,  as  against  this  objection 
also. 

Section  27  of  article  6  provides  how  bids 
for  work  shall  be  awarded,  to-wit,  that  the 
board  of  public  improvements  shall  "let  out 
said  work  by  contract  to  the  lowest  responsi- 
ble bidder,  subject  to  tlie  approval  of  the 
council."  Upon  this  point  it  is  insisted  that 
such  provision  was  violated,  because  the 
work  of  street  paving  prescribed  by  the  ordi- 
nances was  covered  by  letters  patent,  under 
which  plaintiff  held  the  exclusive  right,  and 
therefore  there  was  no  competition  for  said 
work.    This  point,  though  adjudicated   in 
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other  jurisdictions,  is  a  case  of  first  impres- 
sion in  this  state.  In  New  York  it  has  been 
ruled,  under  a  statute  requiring  all  city  work 
to  be  let  "to  the  lowest  bidder,"  that  the 
common  council  were  not  prohibited  from 
letting  a  contract  for  paving  a  street  with 
material  or  in  a  manner  not  admitting  com- 
petiti  ve  bids  or  proposals ,  In  re  D  iigro,  50  N. 
Y.  513.  This  ruling  was  approvingly  fol- 
lowed in  Baird  v.  Mayor,  96  N.  Y.  567. 
Prior  to  the  time  the  subject  was  discussed 
in  New  York,  a  similar  ruling  had  been 
made  in  Michigan.  Hobart  v.  Detroit,  17 
Mich.  246.  These  cases  seem  to  us  to  rest 
upon  the  correct  basis.  It  certainly  was 
never  intended  that  the  city  authorities 
should  be  unable  to  make  a  contract,  how- 
ever necessary  to  the  public  welfare  such 
contract  might  be,  if  the  article  desired,  or 
the  manner  of  the  performance  of  the  con- 
tract required  tfie  use  of  a  patented  article. 
Such  a  construction  of  the  charter  we  regard 
as  "sticking  in  the  bark,"  and  as  subordina- 
ting the  whole  powers  conferred  on  the  com- 
mon council  to  the  meaning  of  two  or 
three  words  contained  in  a  single  section  of 
the  charter.  Besides,  the  rights  of  those  in- 
terested are  protected  by  the  necessity  of  ob- 
taining the  approval  of  tlie  council  to  any 
contract.  A  different  view  of  the  matter 
under  discussion  has  been  taken  in  Wiscon- 
sin, (Dean  v.  Charlton,  23  Wis.  590.)  but  by 
a  divided  court;  and  it  is  noteworthy  that 
the  legislature  of  that  state  did  not  approve 
the  view  of  the  statute  taken  by  the  court, 
and  so  changed  the  statute,  so  as  to  prevent 
the  continued  prevalence  of  the  objectionable 
ruling,  (Mills  v.  Charleton.  29  Wis.  400; 
Dean  v.  Borchsenius,  SO  Wis.  289.)  For  these 
reasons  we  aflirm  the  Judgment. 

All  concur,  but  Babolat,  J.,  not  sitting. 


BuBGESs  et  al.  v.  Bowles. 

(Supreme  Court  of  MUsourt.    Feb.  84, 1890.) 

Widow's  Eleotios — Hokkstbad. 

Wa^.  St.  Mo.  p.  tes,  (  B,  provides  that,  on 
the  death  of  the  head  of  a  family  without  minor  enil- 
dren,  bis  homestead,  to  the  valne  of  tl,600,  if  situ- 
ated in  the  country,  or  In  a  town  of  leu  than  40,000 
Inhabitants,  or  to  the  value  of  tS,000,  if  situated  in 
a  town  of  over  40,000,  shall  pass  to  and  vest  in  the 
widow.  Held,  that  a  widow  who,  nnder  her  hus- 
band's will,  has  accepted  property,  whether  real  or 
personal,  greater  In  amount  than  that  to  which 
•he  would  otherwise  be  entitled  by  law,  cannot  in- 
sist on  ber  homestead,  If  repugnant  to  the  terms  of 
the  wlU.    Davidson  v.  Davis,  80  Mo.  440,  followed. 

On  motion  for  rehearing.  For  former  re* 
port,  see  12  S.  W.  Rep.  841. 

Ejectment  by  Martha  Burgess  and  others 
against  Susan  J.  Bowles.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Wag.  St. 
Mo.  p.  698,  §  5.  is  as  follows:  "If  any 
*  *  *  housekeeper  or  head  of  a  family 
shall  die,  leaving  a  widow  or  any  minor 
children,  his  homestead,  to  the  value  afore- 
said, £$1,500,  if  situated  in  the  country  or  in 


a  town  of  less  than  40.000  inhabitants,  or 
83,000,  if  situated  in  a  town  of  over  40,000,] 
shall  pass  to  and  vest  in  such  widow  or  chil- 
dren, or,  if  there  be  both,  to  such  widow  and 
children,  without  being  subject  to  the  pay- 
ment of  the  debts  of  the  deceased,  unless 
legally  charged  thereon  in  bis  life-time;  and 
such  widow  and  children,  respectively,  shall 
take  the  same  estate  therein  of  which  the  de- 
ceased died  seised:  provided,  that  such  chil- 
dren shall,  by  force  of  this  chapter,  only  have 
an  interest  in  such  homestead  until  they 
shall  attain  their  majority." 

Babclat,  J.  During  the  consideration 
of  this  motion  it  has  become  apparent  that 
the  question  whether  the  doctrine  of  election 
might  be  applied,  nnder  the  homestead  law 
prevailing  in  1872,  will  be  a  controlling  one 
on  a  retrial  of  this  cause.  We  deem  it,  conse- 
quently, desirable  to  express  now  ttie  con- 
clusion reached  on  that  point,  with  a  view  to 
speed  the  termination  of  this  litigation.  The 
subject  was  fully  considered  by  this  court  in 
Davidson  v.  Davis,  a885,)  86  Mo.  440.  It 
was  then  held  that  where  a  widow  accepted, 
under  the  will  of  h^r  deceased  husband, 
property  (whether  real  or  i)ec8onal)  greater 
in  amount  than  that  to  which  she  would 
otherwise  have  been  entitled  by  law,  she 
could  not  then  insist  upon  her  homestead 
right,  if  repugnant  to  the  terms  of  the  will. 
Tliat  decision  interpreted  the  same  statute 
(Wag.  SL  p.  698,  §  5)  applicable  in  the  pres- 
ent controversy.  Its  ruling  that  the  doctrine 
of  election  then  applied  to  homestead  estates 
we  approve,  adding  the  following  oliserva- 
tions:  The  section  in  question  was  trans- 
planted from  the  laws  of  Yermont.  We 
have  held  that  we  adopted  with  it  the  inter- 
pretation that  had  been  previously  given  it 
in  that  state.  Skouten  v.  Wood,  57  Mo.  380. 
We  find,  on  investigation,  that  the  precise 
point  now  under  consideration  arose  therein 
Meecb  v.  Estate  of  Meech,  87  Vt.  414,  and 
sul>stantially  the  same  ruling  was  then  made 
that  has  since  been  declared  here  in  David- 
son V.  Davis,  86  Mo.  440.  The  section  in 
question  was  amended  in  1875  (Sess.  Acts 
1875,  p.  60,  §  1)  into  the  form  it  now  pre- 
sents, (Rev.  St.  1889,  §  5440.)  Under  it 
(1879J  the  case  of  Eaes  v.  Gross,  92  Mo. 
647,  8  8.  W.  Rep.  840,  originated.  In  that 
opinion  it  was  inadvertently  assumed  that 
Davidson  v.  Davis,  86  Mo.  440,  arose  under 
the  present  statute;  whereas  we  find,  on  fur- 
ther examination,  that  the  provisions  of  law 
applicable  to  the  two  cases  were  different, — 
Davidson  v.  Davis,  being  governed,  as  is 
the  case  at  bar,  by  the  section  as  it  stood 
prior  to  the  amendment  of  1875.  Kaes  v. 
Gross,  therefore,  should  not  longer  be  con- 
sidered as  disturbing  the  ruling  announced 
in  Davidson  v.  Davis,  regarding  the  doctrine 
of  election,  in  cases  arising  under  the  old 
law.  Whether  the  facts  of  the  present  case 
bring  it  within  the  control  of  the  doctrine 
referred  to  cannot  be  satisfactorily  deter- 
mined from  the  record  now  before  us.     We 
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hence  adhere  to  the  order  for  reversal  and  re- 
niandment,  and  overrule  the  motion  for  re- 
hearing, with  the  assent  of  all  the  judges. 


County  of  Bollinoeb  e.  MdDovnsLL. 

(Supreme  Court  of  Missouri    Feb.  84, 1890.) 

MORTOAOES — DeSCBIPTION. 

A  mortgage,  after  stating  the  countv  and 
state  in  which  the  land  was  situated,  described  it 
as  "beginning  on  a  Spanish  oak, "and  then  gave 
the  ooursas  and  distances,  as  well  aa  monuments, 
stating  that  the  described  area  contained  242W 
acres.  It  then  excepted  all  of  the  described  land 
lying  west  of  a  certain  stream,  and  7}i  acres  on 
the  east,  which  excepted  parts  "were  sold  off  by 
JHenry  Yount,  Sr.,"  leaving  14aw  acres  remain- 
ing In  the  tract,  all  on  the  east  side  of  the  stream. 
Held,  la  ejectment  between  the  original  parties  to 
the  mortgage,  that  the  mortgagee  could  introdaoe 
parol  evidence  that  certain  land  in  the  county  had 
long  been  knovm  by  the  description  contained  in 
the  mortgage ;  that  the  land  had  been  conveyed, 
by  persons  in  privity  with  the  mortgagor,  by  the 
same  description ;  and  that  the  tract  was  also  pop- 
ularly known  as  "  Henry  Yount's  Land,  "  as  well  as 
deeds  of  the  excepted  parts  executed  by  Henry 
Yount,  Br. 

Error  to  circuit  court,  Bollinger  county; 
J.AMES  D.  Fox,  Judge. 

Moses  Whyhark,  for  plaintiff  in  error.  W, 
K.  Chandler,  for  defendant  in  error. 

Babclay,  J.  This  is  an  action  of  eject- 
ment, in  which  there  was  a  judgment  for  de- 
fendant in  the  trial  court,  to  reverse  which 
plaintiff  has  brought  this  writ  of  error. 
Plaintiff's  claim  of  title  rests  on  a  mortgage 
overdue,  in  which  the  land  conveyed  Is  thus 
described:  "The  following  described  lots, 
tracts,  ot  parcels  of  land  lying,  being,  and 
situated  in  the  said  county  of  Bollinger,  and 
state  of  Missouri,  to-wit:  Beginning  on  a 
Spanish  oak;  thence  south,  nine  degrees  east, 
35  chains,  to  a  hickory;  thence  north,  81  de- 
grees east,  68  chains,  to  a  white  oak ;  thence 
north  9  degrees  west,  35  chains,  to  a  stake; 
and  thence  south,  81  degrees  west,  63  chains, 
to  the  beginning, — containing  in  all,  of  the 
above  description,  two  hundred  and  forty-two 
acres  and  a  half;  except,  however,  ali  that 
portion  of  said  tract  of  land  which  lies  on  the 
west  side  of  Whitewater,  a  stream  of  water 
running  through  said  tract  as  above  described, 
and  also  seven  acres  more  of  said  tract,  lying 
on  the  east  side  of  Whitewater,  which  said 
parts  so  excepted  were  sold  off  by  Henry 
Yount,  Senior,  during  his  life-time,  leaving 
one  hundred  and  forty-two  acres  and  a  half 
remaining  in  said  tract,  and  all  lying  on  the 
east  side  of  said  Whitewater. " 

The  circuit  judge  who  tried  the  case  ruled 
that  this  description  was  so  vague  and  un- 
certain as  to  render  the  deed  void,  and  ex- 
cluded the  parol  evidence  offered  to  elucidate 
it.  This  ruling  is  decisive  of  the  case  on  the 
present  record.  The  mortgage  in  question 
was  made  by  several  parlies,  including  de- 
fendant, to  secure  payment  of  a  school-fund 
bond,  also  executed  by  defendant  and  others 
to  the  county  of  Bollinger.  Both  are  in  the 
usual  forms  employed  by  counties  in  making 
loans  of  public  school  moneys. 


It  is  to  be  noted  at  the  very  outset  that  this 
action  is  directly  between  the  immediate  par- 
ties to  the  conveyance,  and  what  is  said  in 
the  course  of  the  opinion  should  be  under- 
stood as  limited  to  the  exact  case  thus  pre- 
sented. 

That  parol  evidence  is  sometimes  admissi- 
ble to  clear  up  ambiguity  In  the  descriptive 
part  of  a  deed  is  elementary  law,  but  the  dif- 
ficulty of  determining  in  what  particular 
cases  such  evidence  should  be  admitted  has 
not  been  entirely  removed  by  such  rules  as 
the  adjudged  cases  on  the  subject  maybe  said 
to  establish.  Examining  the  description  in 
the  deed  here  in  question  without  the  aid  of 
any  extrinsic  evidence,  we  find  that  it  fur- 
nishes the  following  materials  for  the  identi- 
fication of  the  laud:  The  tract  is  in  Bollin- 
ger county,  Mo.  It  is  included  within  four 
lines.  Its  shape  is  an  oblong  square,  35  chains 
north  and  south,  and  63  chains  east  and  west. 
Its  north-west  comer  is  a  l^anish  oak;  Its 
south-west  corner,  a  hickory;  its  south-east 
corner,  a  white  oak ;  and  its  north-east  cor- 
ner, a  stake.  The  area  of  these  boundaries 
is  242 J  acres.  Whitewater  Is  a  stream  flow- 
ing through  it.  That  part  of  the  tract  on 
the  west  side  of  Whitewater  is  excepted,  as 
well  as  seven  acres  more  on  the  enst  side  of 
Whitewater.  These  excepted  portions  were 
sold  off  by  Henry  Yount,  Sr.,  during  his  life- 
time. One  hundred  and  forty-two  and  a  half 
acres  remain  in  the  tract,  and  are  conveyed, 
all  on  the  east  side  of  Whitewater.  To  sup- 
plement  it,  plaintiff  offered  evidence  tending 
to  show  that  a  certain  body  of  land  in  the 
county  had  been  long  known  in  that  locality 
by  that  description;  that  it  had  been  previ- 
ously conveyed,  by  parties  in  privity  with  de- 
fendant, by  the  use  of  language  substantially 
the  same;  that  the  tract  was  also  popularly 
known  in  the  vicinity  as  "Henry  Yount's 
Land;"  and  further  showing  the  location  on 
the  ground  of  the  monuments  mentioned  in 
it.  This  evidence  was  excluded,  but  we  think 
it  should  have  been  admitted.  It  is  not  es- 
sential to  a  description  of  a  tract  of  land  that 
its  position  with  reference  to  township  or 
section  lines  should  be  established.  It  may 
be  defined  by  monuments  or  boundaries,  or 
sometimes  by  yet  more  general  description. 
The  touchstone  of  validity  is,  does  the  de- 
scription indeed  describe?  If  it  does,  it  is  of 
little  moment  what  form  is  chosen  for  the 
purpose.  If  a  certain  tract  of  land  is  gener- 
ally known  in  the  community  by  a  particular 
designation,  that  fact  may  be  developed  to 
explain  a  deed  in  which  It  has  been  used  as  a 
description  to  pass  the  title.  This  we  held 
where  the  only  descriptive  words  were  "Cedar 
Cabin,"  but  other  evidence  disclosed  that  a 
definite  tract  of  land  generally  was  known 
thereabout  by  that  name,  though  at  flrst 
glance,  unexplained,  such  language  would 
seem  to  apply  only  to  a  building.  Cravens  v. 
Pettit,  (1852.)  16  Mo.  210.  The  same  view 
was  taken  by  the  bouse  of  lords,  where  the 
words,  "all  my  estate  In  Shropshire  called 
•Ashford   Hall,' "  were  used,     fiicketts  v. 
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Turquand,  (1848.)  1  H.  L.  Cas.  472.  It  Is 
not  necessary  to  multiply  illustrations  on  this 
point,  as  the  subject  has  been  considered  here 
quite  recently,  and  fully,  Hammond  v.  John- 
ston. (1887,)  93  Mo.  198,  6  S.  W.  Kep.  88. 

In  the  case  before  us,  much  of  plaintiff's 
excluded  evidence  tended  to  show  that  the 
description  in  the  mortgage  bad  been  gen- 
erally applied  to  the  land  for  years  by  the 
owners  and  the  public.  Other  parts  of  it 
tended  to  identify  the  l»nd  as  that  described 
in  the  petition,  and  to  show  acts  of  the  par- 
ties indicating  their  interpretation  of  the  de- 
scription to  tlie  same  effect  now  claimed  by 
plaintiff.  The  plaintiff  also  tendered  evi- 
dence of  the  recorded  deeds  made  by  Henry 
Yount,  Sr.,  in  his  lifetime,  to  show  the  ex- 
act extent  of  the  exceptions  recited  in  the 
principal  instrument,  and  thus  define  with 
entire  precision  the  tract  in  dispute.  All 
this  evidence  was  excluded,  in  harmony  with 
the  theory  which  the  trial  court  applied  to  the 
case.  We  consider  that  the  couit  erred  in 
that  ruling,  and  accordingly  all  agree  to  re- 
verse the  judgment,  and  remand  the  cause 
for  retrial. 


CAI.DWBU.  et  al.  V.  Tbuesdell. 

(Court  €if  Appeals  of  Kentucky.     Feb.  6, 18S0.) 

HoMESTBJLS — Pleading. 

An  answer  wbioh  clatms  certain  attached 
property  aa  defendant's  homestead  is  insniB- 
deot,  where  the  only  ailefcatiODS  a*  to  aoqairement 
and  possession  thereof  are  that  at  the  date  of  the 
answer  detendantwas  occupying  and  claiming  the 
land  as  a  homestead,  as  he  must  hare  acquired  it 
before  the  creation  of  the  debt,  and  been  a  bona 
fde  housekeeper  with  a  family,  and  1b  possession, 
when  the  levy  was  made,  to  entitle  him  to  the  ez- 
conption. 

Appeal  from  circuit  court, Campbell  county. 

"Not  to  be  officially  reported." 

Action  by  George  F.  Truesdell  against 
James  Caldwell  and  otliers.  Judgment  for 
plaintiff,  and  defendants  appeal. 

M.  a.  Loohhart,  for  appellants.  T.  M, 
Bill,  for  appellee. 

Lewis,  C.  J.  The  land,  consisting  of  10 
acres,  in  controversy  in  this  case,  was  at^ 
tacbed  by  appellee  to  satisfy  a  debt  created 
by  payment  of  a  note  in  which  he  was  the 
surety  of  appellant  James  Caldwell,  who, 
after  the  action  was  submitted  for  trial  and 
Judgment,  offered  to  file  an  answer  in  which 
be  claimed  the  land  as  his  homestead,  and  ex- 
empt nnder  the  statute  from  sale  to  pay  the 
debt.  As  the  answer  was  offered  to  be  filed 
in  due  time,  the  only  reason  there  could  have 
properly  been  for  overruling  the  motion  to 
file  it  is  that  it  did  not  contain  such  a  state- 
ment of  facts  as,  if  true,  entitled  appellant 
to  the  homestead  exemption  claimed.  It  is 
well  settled  that  the  debtor,  to  avail  himself 
of  a  homestead  exemption,  must  be  a  hona 
fide  housekeeper  with  a  family,  and  in 
possession  of  the  land  when  levied  on  by  the 
attaching  or  execution  creditor,  claiming  it 
as  his  homestead,  or,  if  nut  in  possession,  his 
absence  from  it  must  be  temporary,  and  with 


intention  to  occupy  it,  and  he  must  have  also 
acquired  it  before  creation  or  existence  of 
the  debt  or  demand  to  satisfy  which  it  la 
sought  to  be  subjected  and  sold.  Neither 
of  the  essential  conditions  are  stated  in 
the  answer  to  have  existed,  the  only  allega- 
tions relating  to  either  being  that  he  (appel- 
lant) was,  at  date  of  the  answer,  occupying 
and  claiming  the  land  as  a  homestead.  As 
therefore  a  general  demurrer  should  have 
been  sustained  to  tlie  answer  if  it  had  been 
filed,  the  motion  to  file  it  whs  properly  over- 
ruled, and  the  judgment  is  affirmed. 


Deposit  Bakk  of  Owensbobo  t».  Daviess 
CouNTr  Court. 

Daviess  County  Court  v.  Wobthinoton's 

ADM'B«t  al. 
(Court  of  AppeaU  of  Kentucku.    Feb.  28, 1800.) 

DEF08ITARIB8 — CotTNTT  F0ND8. 

A  bank  duly  selected  as  the  deposltaiy  of 
money  collected  by  way  of  taxes,  to  satisfy  oounty 
bonds  issued  In  aid  of  a  railroad  company,  cannot 
be  held  responsible  for  money  which  it  pays  out 
by  order  of  the  committee  appointed  bv  the  oounty 
court  to  take  charge  of  and  pay  out  the  fund,  on 
the  ground  that  an  excess  of  bonds  had  been  iUe. 
eally  issued,  in  the  absence  of  fraud  or  collusion 
between  it  and  the  committee  in  an  appropriation 
of  the  fund  to  a  purpose  known  tobe  nnautnoriied. 

On  petition  for  rehearing.  For  former  re- 
port, see  12  S.  W.  Eep.  930. 

"Not  to  be  officially  reported." 

W.  iV.  d-  /.  /.  Stoeeney  and  Weir,  Weir  di 
Walker,  for  the  bank.  Stuart  <t  Atchiion, 
for  the  county  court.  G.  W.  Willianui,  L. 
P.  Little,  and  Geo.  W.  Jolly,  for  appellees. 

Fbyob.  J.  The  vigorous,  but  dignified, 
assault  made  on  the  opinion  delivered  in 
these  cases  demands  a  response.  Counsel  in 
his  zeal  for  the  tax-payers  he  represents,  and 
in  his  endeavor  to  rectify  a  wrong  that  we 
think  was  committed  by  the  oounty  court  of 
his  county  through  agents  authorized  to  ex- 
ecute the  order  of  the  county  court  in  the  is- 
suing of  these  bonds,  is  assuming  that  par- 
ties having  no  connection  with  the  action  ot 
the  county  court  with  rererence  to  this  over- 
issue of  bonds  should  be  held  responsible  for 
the  action  of  the  county  court,  that  at  the 
time  and  now  represented  in  every  aspect  of 
this  case  the  tax-payers  of  the  county  ol"  Da- 
viess. This  county  court,  approving  tlie  act 
of  its  committee,  coerced  through  its  tax- 
gatherer  taxes  from  the  people  to  meet  the 
payment  of  every  bond  and  coupon  issued, 
legal  and  illegal,  and  is  now  insisting  tliat  a 
mere  depositary  of  the  fund  is  liable,  udt  by 
reason  of  any  authority  assumed  by  the  bank, 
but  for  doing  that  which  the  agents  of  tlie 
county  required  it  to  do.  The  tax  collected 
was  paid  out  in  the  precise  manner  the  coun- 
ty court  said  it  should  be  paid,  and  as  the 
county  insisted  in  the  Case  of  Howard,  13 
Bush,  101.  in  which  the  overissue  Wiis  held 
to  be  illegal. 

It  is  contended,  however,  that  the  coiinty 
court  never  authorized  the  committee,  Trip- 
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lett,  Tyler,  and  Berry,  to  pay  out  this  money 
in  satisfaction  of  these  bonds ;  and  therefore 
t]ie  act  was  illegal,  and  the  bank  should  be 
held  liable.  We  understand  this  record  to 
show  that  these  bonds  and  coupons  were 
made  payable  at  appellant's  bank ;  that  the 
bonds  executed  by  the  collectors  of  this  tax 
bound  them  to  pay  the  money  to  this  commit- 
tee; they  were  authorized  to  receive  it;  and 
it  was  all  placed  to  the  credit  of  the  commit- 
tee in  the  bank,  and  paid  out  in  discbarge  of 
these  bonds.  It  was  a  rightful  appropriation 
by  the  committee  of  the  money  for  the  very 
purposes  for  which  the  tax  was  imposed.  It 
is  scarcely  candid  to  say  that  the  bank  or  the 
committee  bad  no  authority  to  pay  out  this 
fund,  when  looking  to  the  facte  before  us, 
and  the  question  really  presented  is,  can  the 
principal  make  the  agent  liable  for  doing  that 
which  the  principal  authori7.ed  him  to  do? 
This  is  the  question  involved  here,  and  there 
is  no  more  reason  for  miiking  the  bank  liable 
than  there  would  be  for  making  the  tax  col- 
lector liable,  on  the  idea  that  be  had  collected 
tax  improperly  and  illegally  imposed  by  the 
county  court.  It  will  be  argued  that  the  tax 
collector  was  in  discharge  of  his  legal  duty, 
and  could  not  well  question  the  autliority  of 
the  court,  and  this  might  be  said  of  the  bank; 
still  it  will  be  said  in  reply  that  the  collector 
had  the  authority  by  law  to  collect  the  tax. 
and  the  bank  had  no  authority,  by  law  or 
otherwise,  to  pay  out  this  money.  The  very 
bond  that  Worthington,  the  collector,  gave 
for  the  performance  of  his  duties,  shows  the 
authority  to  this  committee  from  which  the 
right  of  the  bank  to  pay  originated.  This 
collector  was  required  "to  faithfully  collect 
and  pay  all  of  said  railroad  tax  •  •  • 
into  the  Deposit  Bank  of  Owensboro,  •  •  • 
the  whole  to  be  paid  into  said  bank  to  the 
credit  of  George  W.  Triplett,  E.  E.  Berry, 
and  W.  B.  Tyler,  a  committee  appointed  by 
said  county  court  to  manage  and  control  said 
tax,  to  meet  and  pay  off  the  coupon  interest 
on  the  capital  stock  in  said  railroad  sub- 
scribed by  the  county  of  Daviess,  and  for 
which  bonds  have  been  issued  and  sold. "  It 
is  useless  to  discuss  the  right  of  the  commit- 
tee to  dfrect  the  payment  of  this  money  by 
the  bank.  It  is  too  plain  for  argument;  and 
equally  so  the  liability  of  Worthington  for 
the  money  he  checked  out  of  bank  placed  to 
his  individual  credit,  although  his  pass-book 
may  show  a  different  state  of  case.  We  per- 
ceive no  reason  for  granting  a  rehearing. 
Tlie  chancellor,  on  the  return  of  the  case, 
can  make  or  have  made  such  a  settlement 
with  Worthington's  representative  as  is 
equitable  and  just,  and  the  original  opinion 
is  modiQed  to  that  extent.  The  transaction 
between  Worthington  and  Scott  can  have  no 
bearing  on  the  claim  of  the  county  against 
the  former,  nor  is  it  scarcely  to  be  supposed 
that  the  county  would  exact  of  Worthingtou's 
representative  moneys  justly  due  Scott  by 
the  county  on  account  of  Worthington's  col- 
lections. The  judgment  on  the  cross-appeal 
la  alhrmed,  and  the  reason  this  order  wad  not 


originally  made  was  that  the  reversal  on  the 
original  appeals  determined  the  controversy. 
Petition  overruled. 


Clem  v.  Commonwealth. 

(C«mrt  of  Appeal*  of  Kentucky.    Feb.  26, 1890.) 

HOMICIDS— EVIDBNOS— IirentcoTioKS. 

1.  On  a  trial  for  murder,  it  appeared  that  one 
C.,  on  the  day  of  tbe  killing,  or  sbortly  before,  bad 
stated  to  some  one  that  deceased  "bad  a  pretty  pis- 
tol, and  be  intended  to  have  it.  If  be  bad  to  kill  him 
to  get  it."  This  statement  was  admitted,  as 
against  the  accused,  upon  tbe  idea  that  the  ao- 
cused,  C,  and  others,  bad  conspired  to  kill  the  de- 
ceased. Held  that,  tbe  lary  having  before  them 
the  real  tragedy,  detailed  by  eye-witnesses  for  and 
against  the  defendant,  could  not  hare  been  misled 
or  influenced  by  such  testimony,  even  if  incompe- 
tent. , 

3.  There  was  no  ground  for  reversal  in  tbe  faot 
that  the  court,  in  its  charge  on  manslaughter,  used 
tbe  worn  "riot,"  instead  of  "heat  and  passion, "  in 
defining  manslaughter:  "If  tbe  accused,  in  sudden 
riot  and  passion,"  committed  tbe  offense,  he  is 
guilty  of  manslaughter. 

Appeal  from  circuit  court,  Harlan  county. 

"Not  to  be  offlciKlly  reported." 

John  Dishman  and  William  Cromwell,  tot 
appellant.  P.  W.  Hardin,  Atty.  Gen.,  for 
the  Commonwealth. 

Prtob,  .T.  We  perceive  no  reversible  er- 
ror in  this  record;  and,  if  the  accused  had 
been  guilty  of  voluntary  manslaughter,  the 
instruction  on  that  branch  of  tbe  case  was  hj 
no  means  prejudicial,  if  erroneous.  The  ac- 
cused has  been  convicted  of  murder,  and  the 
principal  ground  alleged  for  a  reversal  ia 
that  the  instruction  as  to  manslaughter  was 
so  framed  as  to  prevent  the  jury  from  under- 
standing it.  There  is  some  conflict  in  the 
testimony;  but  we  think  it  apparent,  from 
all  the  facts,  that  the  killing  was  unneces- 
sary, and  in  cold  blood.  The  defense  is  that 
the  appellant  killed  the  deceased,  Stewart,  to 
save  the  life  of  bis  [the  appellant's]  father, 
and  that  but  for  the  shooting  of  Stewart  the 
father  would  have  been  shot,  and  not  Stew- 
art. There  is  proof  conducing  to  sustain 
this  defense,  and,  at  the  same  time,  evidence, 
of  the  strongest  character,  showing  a  pro- 
conceived  purpose  on  the  part  of  the  accused 
and  others  to  take  the  life  of  Stewart.  The 
latter  had  been  previously  convicted  of  a  fel- 
ony, and,  although  his  life  had  been  taken, 
and  there  was  no  one  but  the  state  to  prepare 
the  prosecution,  when  the  case  was  tried  in  a 
county  where  all  the  parties  had  lived,  the 
jury,  with  the  induences  of  the  accused  and  his 
friends  surrounding  them,  with  a  case  forti lied 
by  circumstances,  real  or  ima<;inary ,  constitu- 
ting  self-defense  in  the  killing,  have  said 
that  no  excuse  existed  for  this  cruel  act  of 
the  accused,  and  in  tliat  conclusion  we  con- 
cur. The  manslaughter  instruction  gave  the 
accused  the  right  to  defend  himself  or  his 
father  from  any  deadly  assault  by  the  de- 
ceased, and  is  in  the  usual  form,  except  the 
word  "riot"  is  used,  instead  of  "lieat  and 
passion,"  in  defining  manslaughter:  "If  tbe 
accused,  in  sudden  riot  and  passion,"  etc., 
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rommitted  the  offense,  he  is  gailty  of  man- 
slaughter. 

There  were  no  facts,  however,  upon  which 
a  verdict  for  manslaughter  could  have  been 
bHsed.  It  was  either  murder  or  self-defense 
in  the  accused,  and  that  a  lighter  punishment 
was  not  imposed  affords  no  ground  of  com- 
plaint in  this  court.  Nor  do  the  facts  show 
that  the  deceased  was  such  a  wild,  reckless, 
and  dangerous  man  as  demanded  that  he 
should  have  been  hunted  down  like  a  wild 
animal,  and  shot  without  warning.  The  or- 
dinary doctrine  of  self-defense  was  given, 
and  was  all  that  the  appellant  was  entitled  to 
have.  It  seems  that  John  Clem,  on  the  day 
of  the  killing,  or  shortly  before,  had  staled 
to  some  one  that  Stewart,  the  deceased,  had 
a  pretty  pistol,  and  he  intended  to  have  it,  if 
he  had  to  kill  him  to  get  it.  This  statement 
was  admitted  as  against  the  accused  upon  the 
idea  that  the  accused,  John  Clem,  and  others 
had  conspired  to  kill  Stewart.  Whether 
there  was  proof  sufficient  to  enable  the  jury 
to  say  that  such  a  conspiracy  existed  is  im- 
material. This  testimony  could  have  had  no 
weight  with  the  jury.  They  had  before  them 
the  real  tragedy,  detailed  by  eye-witnesses 
for  and  against  the  appellant,  and  could  not 
have  been  misled  or  intluenced  by  such  testi- 
mony, even  if  incompetent.  The  judgment 
is  affirmed. 


Herman  t.  "Whitbsooveb's  Adm'e. 
(Court  cif  Avpeals  of  Sfentucfc)/-  Harch  1, 1800.) 
SAX.B— Whbn  Titlb  Fassis. 
Wliere,  under  a  contract  for  the  sale  of  lo^, 
the  logs  are  to  be  of  certain  kiads  of  timber,of  spmii- 
fied  olmensionB,  free  from  defects  described,  and 
to  be  rafted  in  a  certain  manner,  and  delivered  at 
a  fixed  place,  and  none  of  these  things  are  done  or 
ascertained  previous  to  the  death  of  the  seller,  the 
title  does  not  rest  in  the  purchaser,  bnt  in  the  sell- 
er's personal  representative. 

Appeal  from  circuit  court,  Daviess  county. 
"To  be  officially  reported." 
Q.  W.  Williams  &  Hon,  for  tippeWant.   Weir, 
Weir  dt  Walker,  for  appellee. 

Lewis,  C.  J.  This  action  was  brought  by 
appellant  to  recover  of  appellee,  administrator 
of  the  estate  of  J.  F.  Whitescover,  possession 
of  a  raft  of  saw-logs.  It  appears  from  find- 
ing of  facts  by  the  court,  trial  by  jury  having 
been  waived,  that  December  2, 1886,  Whites- 
cover  purchased  of  A.  Settle  certain  stand- 
ing timber,  to  be  cut,  measured,  and  paid  for 
before  removal  from  the  land;  and  December 
10,  1886,  Whitescover  entered  into  a  written 
contract  with  appellant,  in  substance  as  fol- 
lows: "That  J.  F.  Whitescover  has  sold  to 
U.  Herman  the  poplar,  ash.  gum,  and  wal- 
nut timber  on  the  land  of  A.  Settle,  which 
be  agrees  to  cut,  haul,  and  deliver  to  Herman 
at  Evansville,  Indiana,  on  or  before  May  1, 
1887,  in  such  length  and  diameter,  at  prices 
as  below  mention«l;  to  be  received  at  mouth 
of  Green  river,  less  cost  of  tonnage,  and 
measured,  Evansville  log  rules,  on  or  about 
tiuie  of  delivery,  by  H.  Herman.    Said  logs 


to  be  new,  sound,  and  straight,  and  free  of 
shakes,  hollows,  large  or  unsound  knots,  and 
oilier  defects,  and  of  the  dimensions  of  12, 
14,  and  16  feet  long,  and  to  be  well  rafted, 
and  no  wedge-pins  used  in  rafting.  And 
should  either  party,  by  death  or  otherwise, 
fail  to  comply  with  the  within  contract,  H. 
Herman  to  have  the  right  to  move  suffi- 
cient amount  of  timber  to  cover  the  amount 
of  money  so  advanced.  In  consideration  of 
said  sale  and  delivery  of  said  logs,  said  H. 
Herman  promises  and  agrees  to  pay  said 
Whitescover,  when  said  logs  are  delivered, 
the  following  prices,"  etc.  The  number  of 
logs  of  each  kind  of  timber  agreed  to  be  re- 
ceived, of  the  dimensions  mentioned,  is  also 
set  out  in  the  contract.  Whitescover  received 
8283.25  advanced,  but  died  in  January,  1887, 
before  any  of  the  logs  were  delivered  or  raft- 
ed; and,  not  long  thereafter,  appellant  re- 
moved the  logs  in  contest  from  the  land  from 
where  they  had  been  cut,  and  rafted  them. 
But  appellee,  who  had  been  appointed  ad- 
ministrator before  they  were  removed  by  ap- 
pellant, took  possession  of,  claiming  title  to, 
the  raft,  and,  adding  other  logs,  carried  it 
down  the  stream  in  which  it  was  to  Green 
river.  And  thereupon  this  action  was  in- 
stituted by  appellant;  and,  under  an  order  of 
delivery,  possession  being  acquired  by  him, 
he  took  them  to  Evansville,  where  they  were 
worth,  at  tlie  contract  price,  $241.50. 

Appellant's  right  of  recovery  in  this  action 
de[iend3  upon  whether  he  had,  under  the 
contract,  acquired  title  to  the  logs  prior  to 
the  death  of  Whitescover;  for  the  only  claim 
set  up,  or  remedy  sought,  in  his  petition,  is 
the  possession.  It  is  well  settled  that  when, 
according  to  a  contract  of  sale,  there  is  any- 
thing to  be  done  to  personal  property  by  the 
seller  to  put  it  in  that  state  In  which  the  pur- 
chaser is  bound  to  accept,  or  when  anything 
remains  to  be  done  for  the  purpose  of  ascer- 
taining the  price,  as  by  weighing,  measur- 
ing, or  testing  the  property,  where  the  price 
is  to  depend  upon  the  quantity  or  quality  of 
it,  the  performance  of  these  things  is  a  con- 
dition precedent  to  the  transfer  or  vesting  of 
the  property.  Benj.  Sales,  §  319.  By  the 
terms  of  the  contract  in  this  case,  the  logs 
were  to  be  of  certain  kinds  of  timber,  of 
specified  dimensions,  free  from  defects  de- 
scribed, and  to  be  rafted  in  a  certain  manner, 
and  delivered  at  a  fixed  place;  and,  as  none 
of  these  things  had  been  done  or  ascertained 
previous  to  the  death  of  the  seller,  the  pur- 
chaser was  not  bound  to  accept,  and  conse- 
quently the  property  had  not  vested  in  him. 
It  is  true  the  contract  contains  a  provision 
that,  in  case  of  the  death  of  the  seller,  or 
failure  to  comply  with  it,  the  purchaser  was 
to  have  the  right  to  remove  sufficient  amount 
of  timber  to  cover  advances  made.  But  we 
do  not  think  that  provision  did,  or  was  in- 
tended to,  vest  such  title  in  the  purchaser  as 
to  enable  him  to  take  possession  after  ap- 
pointment of  the  administrator,  or  at  any 
other  time,  of  his  own  will.  It  served,  at 
most,  only  to  create  a  lien  on  the  timber  to 
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pay  the  amonnt  advanced.  But  whether  it 
comes  under  the  rule  in  Brooks  v.  Staton, 
79  Ky.  174,  and  Cook's  Adm'r  v.  Brannin, 
87  Ky.  101,  7  a  W.  Bep.  877,  and.  in  the 
language  there  used,  created  merely  an  in- 
choate lien,  not  enforceable  against  interven- 
ing rights  of  others,  it  is  not  necessary  to  de- 
cide; tor  no  lien  is,  in  this  case,  asserted,  or 
asked  by  appellant  to  be  enforced.  It  is  true 
section  8,  CSvil  Code,  provides  that  an  error 
of  the  plaintiff  as  to  the  form  of  action  shall 
not  be  cause  for  abatement  or  dismissal  of 
an  action,  but  merely  for  a  change  into  the 
pn^er  proceedings,  by  an  amendment  of  the 
pleadings,  and  a  transfer  of  the  action  to  the 
proper  docket.  But  in  this  case  there  was  no 
amendment  of  the  pleadings,  nor  motion  to 
transfer.  Consequently,  the  only  issue  to  be 
tried,  or  presented  by  the  pleadings,  was 
whether  appellant  had  the  legal  title  to,  and 
Wiis  entitled  to  recover  possession  of,  the  logs; 
and  upon  that  issue  the  law  and  fncts  were, 
we  think,  properly  decided  b>  the  lower 
court,  and  the  judgment  must  be  affirmed. 


CUNNINOHAU  V.  COMMONWEALTH. 

(Court  <i/"  Appeals  of  Kentucky.    Feb.  85, 1890.) 

BUEOLiJlT— INDICTMBNT. 

An  indictment  for  burglary,  which  alleges 
that  defendant  "willfully,  feloniously,  and  mali- 
ciously broke  into  the  depot  belonging  to  and  in 
the  poiaeasion  of  the  L.  &  N.  R.  Co.,  with  intent 
to  steal, "  is  not  vitiated  by  the  omission  of  the 
word  "forcibly." 

Appeal  from  circuit  court,  Whitley  county. 
"Not  to  be  officially  reported." 
R,  a.    Crawford,   for  appellant     P.   W. 
Hardin,  Atty.  Gen.,  for  the  Commonwealth. 

Bennett,  J.  The  proof  shows  beyond  a 
doubt  that  the  appellant  was  guilty  of  the 
crime  charged.  There  was  no  error  of  the 
court  in  admitting  or  refusing  evidence,  or 
in  its  instructions  to  the  jury,  or  in  refusing 
instructions.  The  allegation  of  the  indict- 
ment is  that  the  appellant  willfully,  felonious- 
ly, and  maliciously  broke  into  the  depot  be- 
longing to  and  in  the  possession  of  the  Louis- 
ville St  Nashville  Railroad  Company,  with 
the  intent  to  steal,  etc.  It  is  objected  to  the 
Bu£9ciency  of  the  indictment  that  the  word 
"forcibly"  was  not  used.  We  think  that  the 
expression  "willfully  broke,"  etc.,  is  tanta- 
mount to  the  word  "forcibly."  To  say  tbnt 
one  willfully  broke  into  a  house  necessarily 
means  that  he  used  force,  however  slight, 
whiub  is  all  that  the  statute  requires.  The 
Judgment  is  affirmed. 


Kentucky  Mutual  Secuetty  Fund  Co.  e. 

TuBNEB  et  al. 
(Court  of  Appeal*  of  Kmtu/Scu.    March  6, 1880.) 

HCTUAI.  BlHSriT    IMSUBANOE — LIMITATION  Of  AO- 
nONS — JUBISDICTION— TbANSFBR  OF  ACTIONS. 

1.  Where  a  certificate  of  membership  in  a  mut- 
ual benefit  company,  by  T\'hich  a  certain  amount 
is  to  be  paid  on  the  holder's  death,  provides  that 
suit  must  be  brought  within  a  certain  time  there- 


after, the  limitation  is  irreated  by,  sad  begins  to 
run  anew  from  the  date  of,  a  part  pajrment  of  the 
amount. 

3.  Under  the  Civil  Code  of  Kentucky,  a  suit 
brought  in  equity,  which  shoald  have  been  Drought 
at  law,  will  not  be  dismissed,  but  the  court  may,  on 
motion  of  plaintiff  or  defendant,  or  on  its  own  mo- 
tion, transfer  it  to  the  proper  docket  or  court; 
and  if  neither  party  moves  to  transfer  It,  and  it  ia 
not  transferred  on  the  court's  own  motion,  it  is  tha 
duty  of  the  court  to  render  judgment  according  to 
the  rights  of  the  parlies. 

At^eal  from  Louisville  law  and  equity 
court. 

"To  be  officially  reported." 

Maro  Mundy,  for  appellant.  Wm.  Over- 
ton Harrit,  for  appellees. 

Bennett  J.  The  appelhint  issued  to  Wil- 
liam A.  Turner,  now  deceased,  a  certificate  of 
membership  in  its  company,  by  which  it  agreed 
to  insure  his  life  for  the  l)enefit  of  the  appellees. 
Said  insurance  was  on  the  mutual  benefit  plan, 
and  entitled  the  appellees,  upon  the  death  of 
said  William  A.  Turner,  provided  be  kept 
his  premiums  and  mortuary  assessments  paid 
up,  to  reci-ive  pay  from  the  appellant  not  ex- 
ceeding 93,000,  provided  the  mortuary  as- 
sessments, on  the  policies  then  in  force  ac- 
cording to  the  graduated  plan  as  provided  in  a 
table  attached  to  said  policy,  would  amount 
to  as  much  as  83,000.  It  is  alleged,  and  not 
denied,  that  said  William  A.  Turner  in  hia 
life-time  complied  with  all  the  requirements 
of  said  certitlcate,  and  consequently  the  ap- 
pellees were  entitled  to  the  benefits  of  the 
same;  and  they  bad  made  proper  proofs  of 
death,  and  had  presented  the  same  to  the  ap- 
pellant, accompanied  with  a  demand  of  pay- 
ment; and  the  appellant  had  paid  $800  and 
9202.29,  but  had  refused  to  pay  the  balance 
of  said  sum  of  93,000.  The  appellees  also 
alleged  that  they  did  not  know  whether  the 
appellant  had  made  the  a-ssessments  upon  the 
holders  of  certiticates  then  in  force,  for  the 
purpose  of  paying  said  policy  in  full;  but,  if 
it  did  make  said  assessment,  it  yielded  more 
than  enough  to  pay  suid  93,000.  The  appel- 
lees called  upon  the  appellant  to  state  tiie 
number  of  members  it  had  at  the  time  it 
should  have  made  the  assessment,  and  the 
amonnt  that  was  assessed  on  each,  and  tbab 
was  realized,  or  should  have  lieen  realized, 
for  the  benefit  of  the  appellees.  The  appel- 
lant, in  its  answer,  does  not  state  the  number 
of  members  it  had  liable  to  assessment,  nor 
the  amount  that  each  member  was  assessed 
for  the  purpose  of  paying  said  policy.  It 
says  that  it  did  make  assessments  on  all  of 
the  holders  of  certificates  then  in  force,  ac- 
cording to  the  table  of  graduated  assessment 
rates,  for  the  purpose  of  paying  the  appellees' 
and  eight  other  certificates;  that  the  fund 
raised  by  said  assessments  was  paid  pro  rata 
on  said  certificates;  the  appellees'  pro  rata 
amounting  to  the  atx>ve-named  credits,  which 
was  all  that  they  were  equitably  entitled  to 
receive.  It  will  be  seen  that  it  is  alleged,  in 
substance,  that  there  were  members  enough 
in  said  company  holding  live  certificates,  had 
they  been  assessed  according  to  the  graduated 
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plan  of  assessment,  to  have  paid  the  maxi- 
mum anionnt  of  the  appellees'  policy;  and  the 
appellant  is  called  upon  to  state  the  number 
of  members  subject  to  assessment,  and  the 
arooant  of  the  same.  The  appellant  failed  to 
answer  this  inteiTogatorj.  but  stated  that  it 
did  make  assessments  to  pay  this  and  eight 
other  polieies,  and  the  same  aggregated  the 
saro  of  829,500,  which  was  equitably  prorat- 
ed among  the  nine  policies.  These  allega- 
tions do  not  respond  to  the  interrogatories 
and  theallegationBof  the  petition  in  reference 
to  that  matter.  Besides,  the  allegations  of 
the  answer,  in  reference  to  said  matter,  are 
wholly  evasive.  It  is  not  stated  what  amount 
was  assessed  to  pay  the  appellees'  policy,  or 
what  amount  was  assessed  to  pay  either  of 
tbe  other  policies,  or  what  was  the  amount 
of  either  policy.  Tbe  statement  that  the  ap- 
pellees received  as  much  as  they  were  equi- 
tably entitled  to  receive  was  a  mere  conclu- 
sion of  the  pleader.  It  is  certain  that  no  cer- 
tificate crould  have  been  issued  for  an  amount 
exceeding  83,000,  but  could  have  been  isaued 
for  a  Jess  amount;  and,  presomlng  tlvat  each 
of  the  nine  certificates  called  for  83,000  as 
the  maximum  amount,  the  aggregate  sum 
would  be  827,000,  and  the  answer  admits  that 
829,500  was  raised  on  said  assessments, — ap- 
parently enough  to  pay  the  maximum  sum  of 
each  certificate  in  full.  Why  only  8B00  was 
the  a]q)ellee8' prorata  is  not  explained.  Al- 
so the  appellant  had  no  right  to  prorate  the 
sum  raised  by  assessments.  The  appellees 
were  entitled  to  an  assessment  on  all  the 
members  subject  to  it.  for  the  purpose  of 
paying  the  amoont  of  tlieir  policy,  and  each 
of  tbe  others  was  entitled  to  an  assessment 
fer  tbe  same  purposes:  and  it  was  not  right 
to  prorate  the  sums,  thus  raised,  among  the 
beneficiaries.  Tlie  appellant  relies  upon  tbe 
agreement  contained  in  the  policy  not  to 
bring  suit  on  the  same  after  the  lapse  of  one 
year  from  tbe  death  of  tbe  insured,  as  a  bar 
to  the  appellees'  action,  and,  tbe  same  hav- 
ing been  brought  after  the  lapse  of  one  year 
from  the  death  of  the  insured,  it  should  have 
been  dismissed.  The  detttb  of  tlie  insured 
was  proven,  and  the  appellees'  claim  was  pre- 
sented to  the  ^pellant  for  acceptance  and  pay- 
ment within  said  year,  and  tbe  appellant  ac- 
cepted it,  and  agreed  to  pay  it  within  said 
time,  and  did  actually  pay  a  part  of  it.  It 
is  well  settled  that  parties  may  make  a 
binding  agreement  as  to  the  time  in  which 
an  action  shall  be  brought  for  a  violation  of 
their  contract,  which  agreement  will  have 
the  same  effect  as  tbe  statutory  period  of  lim- 
itation in  such  cases.  It  is  well  settled  that 
a  partial  payment  on  a  demand  takesthecase 
out  of  the  statute  of  limitation  as  to  the  bal- 
ance of  the  demand,  and  the  statute  as  to 
said  balance  commences  to  run  only  from  the 
day  of  said  payment.  A  contract  limitation 
is  governed  by  the  same  principle,  and  the 
partial  payment  will  take  tbe  case  out  of  tbe 
agreed  period  of  limitation,  and  tlie  same 
will  commence  to  run  again  from  tbe  time  of 
■aid  payment. 


The  action  was  brought  in  eqatty,  and  tlie 
appellant  contends  that  it  ought  to  have  been 
brought  at  law;  consequently  a  court  of 
equity  had  no  jurisdiction  of  it,  and  thesame 
should  have  been  dismissed.  It  is  sufficient 
to  say  that  the  Civil  Code  has  changed  the 
old  chancery  rule  upon  that  subject.  By  said 
Code  it  is  the  duty  of  the  court  not  to  dis- 
miss the  action,  but,  on  the  motion  of  the  de- 
fendant when  he  files  his  answer,  or  on  the 
court's  motion,  to  transfer  it  to  tbe  proper 
docket  or  court.  The  plaintiff  may  also 
move  said  transfer;  and  if  neither  party 
moves  to  transfer  it,  and  it  is  not  transferred 
on  the  court's  motion,  it  is  tbe  duty  of  the 
court  to  render  judgment  according  to  tbe 
rights  of  the  parties.  Neither  of  the  parties 
made  a  motion  to  transfer,  nor  was  a  trans- 
fer ordered  by  the  court.  Instead,  the  court 
rendered  judgment  for  the  full  amount 
claimed.  This  was  right.  Tbe  judgment 
is  affirmed. 


Brown's  Adm's  e.  Bbown's  Ex'bs. 

(Court  qf  Appeals  of  Kentudeu.    Jfsroh  6, 1890.) 

Amtbnvptiai.  Contracts — Wife's  Bbpakati  Es- 
tate—Rights  or  Husband. 
A  parol  antenuptial  contrsct  in  cooBldara- 
tlon  of  marriage,  by  which  it  is  agreed  that  tbe  in- 
tended wife  shall  hold  as  her  separate  estate  the 
property  then  owned  or  thereafter  acquired  by  her, 
free  from  the  use  and  control  of  her  intended  hus- 
band, but  vesting  in  th«  wife  no  power  of  disposi- 
tion thereof,  takes  from  the  husband  the  use  and 
control  thereof  dnring  her  life,  but  on  her  death 
bank-stock  owned  by  her  before  marriage  or  after- 
wards acquired  goes  to  the  husband. 

Appeal  from  circuit  court,  Owen  county. 
"Not  to  be  otflcially  reported." 
Lindsay  <t  Botts  and  Pryor  J.  Foree,  for 
appellant.    Joseph  Blackwell,  for  appellees. 

Pryob,  .T.  This  action  is  based  upon  a 
parol  antenuptial  contract  between  F.  Brown 
and  his  wife,  who  prior  to  the  marriage  was 
Lou  Moody.  It  is  alleged  in  the  petition 
tlmt,  in  consideration  of  the  agreement  on 
the  part  of  Mrs.  Moody  to  marry  Brown,  he 
agreed  with  her  that  she  should  have  and 
bold  as  her  separate  estate  tbe  property  she 
then  owned,  or  should  thereafter  acquire, 
free  from  the  use,  control,  or  claim  of  the  said 
Brown;  that  said  marriage  was  consum- 
mated, and  therefore,  under  tbe  contract,  he 
had  no  interest  whatever  in  her  estate  at  her 
death.  The  action  is  in  the  name  of  the  per- 
sonal representative  and  next  of  kin  of  Mrs. 
Brown,  who  died  leaving  her  husband  sur- 
yiviiij  her,  against  the  personal  representa- 
tives of  her  husband,  he  having  taken  charge 
of  her  estate,  claiming  it  as  his  own,  and  dy- 
ing since  his  wife  left  the  appellees  his  exec- 
utora.  Tbe  property  consists  principally  of 
bank-stock  in  the  name  of  the  wife,  issued  to 
her  before  tbe  marriage,  and  some  of  it  since 
tbe  marriage.  The  only  question  presented 
is,  did  the  property  pass  to  the  husband  ur 
tbe  next  of  kin  of  the  wife?  There  was  no 
agreement  on  tbe  part  of  either  as  to  the 
mode  of  distribution  at  tbe  death  of  tbe  par- 
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ties,  or  anj  stipulation  by  wtiich  the  linsband 
surrendered  bis  marital  rights  at  the  death  of 
thu  wife,  nor  is  there  any  averment  in  the 
petition  of  the  power  or  right  of  disposition 
on  the  part  of  the  wife;  the  plain  proposition 
I)eing,  did  the  husband,  by  the  antenuptial 
contract  by  wiiicb  the  estate  was  to  be  held  for 
the  wife  free  from  bis  control  or  claim,  divest 
him  of  all  interest,  either  during  the  marriage 
or  at  the  death  of  the  wife?  The  case  of  Brov^n 
V.  Alden,  14  B.  Mon.  114,  and  the  authorities 
there  cited,  determine  this  question.  In 
Stewart  v.  Stewart,  7  Johns.  Cta.  229,  a  case 
cited  In  Brown  v.  Alden,  the  feme,  in  con- 
templation of  marriage,  conveyed  her  estate, 
real  and  personnl,  in  trust  for  her  future  use, 
free  from  the  control  of  her  intended  husband, 
reserving  a  power  of  appointment.  The  hus- 
band in  that  ciise,  having  no  vested  interest 
during  the  coverture,  was  held  to  be  entitled 
at  the  death  of  his  wife  as  if  no  such  convey- 
ance had  been  made,  and  the  entire  doctrine 
in  that  case  sustains  the  judgment  below, 
giving  to  the  husband  the  property  in  contro- 
versy. In  fact,  the  agreement  in  this  case, 
as  alleged,  vesls  in  the  wife  no  power  of  dis- 
position, and  takes  from  the  husband  the 
control  and  use  during  the  life  of  the  wife. 
The  judgment  l>eIow  is  afiBrmed. 


Matthews  tt  al.  v.  Llotd  et  al. 
(Court  (tf  Appeals  ef  Kenttuilcy.    Feb.  37, 1890.) 

IKSOLYBNOT— PbEVEBBNOBB— PaSTIBB— COVITT. 

1.  A  transfer,  by  an  insolvent,  of  corporate 
stock,  to  a  third  person,  for  the  purpose  of  draw- 
ing the  value  of  the  same,  and  paying  it  over  to  a 
creditor  of  the  transferer,  which  transfer  is  made 
a  few  hours  before  executing  an  tisBignment  for 
the  benefit  of  creditors,  is  not  within  Rev.  St.  Ohio 
1S86,  i  6343,  providing  that  "all  assignments  in 
trust  to  a  trustee  or  trustees,  made  in  contempla- 
tion of  insolvency,  with  the  intent  to  prefer  one  or 
more  creditors,  shall  inure  to  the  equal  benefit  of 
all  creditors,  in  proportion  to  the  amount  of  their 
respective  claims. " 

2.  In  a  contest  between  the  transferee  and  the 
trustee  in  the  assignment  to  settle  the  right  to  the 
pi-operty  transferred,  the  insolvent  is  not  a  neces- 
sary party. 

8.  A  transfer  of  property,  made  in  contempla- 
tion of  an  assignment  for  the  benefit  of  creditors, 
with  intent  to  prefer  a  particular  creditor,  which 
is  valid  in  Ohio,  where  it  is  made,  will  be  enforced 
in  Kentucky,  unless  it  appears  that  some  citizen 
of  Kentucky  will  be  prejudiced  by  it. 

Appeal  from  chancery  court,  Campbell 
county. 

"To  be  officially  reported." 

i^oAn  S.  Diuiher,  for  appellants.  Chan.  L. 
Haison,  Jr.,  and  Harlan  P.  Lloyd,  for  ap- 
pellees. 

Holt,  J.  June  21,  1887,  E.  L.  Harper 
made  an  assignment  for  the  benefit  of  his 
creditors.  A  few  hours  l)efore  doing  so,  he 
directed  the  brother  of  the  appellant  Hattie 
A.  Matthews  to  get  John  Otten  to  go  to  an 
officer  of  the  Fidelity  Loan  Company,  and  get 
from  him  bis  (Harper's)  pafis-book,  evidenc- 
iog  his  ownership  of  20  shares  of  stock  in  the 


company,  then  worth  from  tour  to  Ave  thou- 
sand dollars,  and  draw  the  value  of  it  by  a 
withdrawal  from  the  company,  and  pay  it 
over  to  the  appellant  Hattie  A.  Matthews. 
Otten  got  the  pass-book,  but  found  he  could 
not  draw  the  money  without  an  assignment 
of  the  stock  from  Harper.  He  was  selected 
to  do  so  because  it  was  supposed  that  his  re- 
lations with  the  company  would  enable  him 
to  readily  get  the  money.  Not  succeeding, 
he  took  the  pass-book  to  the  brother,  who 
filled  up  an  assignment  of  the  stock  upon  a 
leaf  of  it  in  Otten's  name,  and  procured 
Harper  to  sign  it.  It  was  then  delivered  to 
her  brother  for  the  appellant  Hattie  A.  Mat- 
thews. He  then  gave  it  to  Otten,  in  order 
that  he  might  draw  the  value  of  it  from  the 
company,  and  pay  it  to  her.  The  company 
declined,  however,  to  comply  with  the  re- 
quest, as,  when  it  was  made.  Harper  had 
made  the  assignment  for  the  benefit  of  bis 
creditors.  The  transfer  of  the  slock  did  not 
show  that  it  was  for  the  benefit  of  Hattie  A. 
Matthews,  but  this  was  the  understanding 
at  the  time  of  all  the  parties,  as  is  indisputa- 
bly shown  by  the  evidence.  It,  aside  from 
that  of  the  appellant  Hattie  A.  Matthews 
and  Harper's  wife,  whose  testimony  was  ob- 
jected to  because  he  was  then  in  the  peniten- 
tiary, and  one  of  them  was  his  wife,  also 
shows  that  at  the  time  of  the  transfer  he  was 
indebted  to  the  appellant  Matthews  in  a  sum 
greater  than  the  value  of  the  stock,  and  that 
it  was  made  by  way  of  part  payment.  It  is 
therefore  unnecessary  to  determine  the  com- 
petency of  the  appellant  and  Harper's  wife  as 
witnesses,  or  whether  any  portion  of  their  tes- 
timony is  competent. 

It  appears  that  the  appellant  received  from 
her  father's  estate,  in  1880,  about  81,000. 
She  then  resided  with  Harper,  who  was  her 
brother-in-law,  and  continued  to  do  so  up  to 
the  time  of  his  failure,  and  perhaps  longer. 
She  turned  the  money  over  to  him  for  invest- 
ment. He  was  then  a  wealthy  man,  and  con- 
tinued to  be  BO  regarded  until  shortly  before 
his  failure.  He  was  utterly  wrecked  finan- 
cially, and  became  an  inmate  of  a  prisoa 
through  reckless  speculation,  which,  ignia 
fatuxu  like,  led  him  on  even  to  the  commis- 
sion of  crime.  The  investment  for  her  by 
him  resulted  in  great  gain  in  a  short  time; 
and,  in  settlement  of  what  was  coming  to 
her  through  it,  he,  on  August  8,  1881,  exe- 
cuted to  her  his  note  for  S5,000,  no  part  of 
which  had  been  paid  at  the  time  of  his  fail- 
ure, save  the  interest  to  January  1,  1882. 
June  24,  1887,  certain  of  bis  creditors  sued 
out  attachments  in  the  Campbell  chancery 
court,  and  attached  the  interest  in  the  loaa 
company  that  had  been  transferred  to  the  ap- 
pellant, but  in  the  name  of  Otten,  for  the 
purpose  of  collection  for  her.  September  16, 
1887,  she,  by  answer  and  cross-petition  against 
the  trustee  of  Harper  under  the  deed  of  as- 
signment, became  a  party  to  tbe  consolidated 
suits  of  these  creditors.  She  claimed  the 
stock;  her  pleading  setting  forth  the  grounds 
of  her  claim,  and  Utten  joining  with  her  in 
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it.  January  4,  1888,  the  trustee,  In  answer 
to  her  cross-action,  set  up  a  claim  to  the 
stock  under  the  deed  of  assignment.  The 
creditors  are  not  parties  to  this  appeal,  nor 
are  their  pleadings  made  a  part  of  the  record 
before  us. 

In  the  consideration  of  the  matters  in- 
volved, we  will  waive  ttie  question  of  the 
right  of  the  trustee  to  assert  in  a  suit  a  claim 
to  the  stock  when  the  assignor  in  the  volun- 
tary assignment  could  not  do  so.  The  evi- 
dence fails  to  show  that  the  appellant's  debt 
was  a  fraudulent  one,  nor  is  a  state  of  cir- 
cumstances shown  from  which  we  are  author- 
ized to  presume  it.  This  is  also  true  as  to 
her  claim  to  the  stock  in  the  loan  company, 
based  upon  the  transfer  in  Otlen's  name. 
No  fraudulent  purpose  is  shown,  even  by  in- 
ference. It  was,  however,  uudoubtedly  in- 
tended as  a  preference  of  the  appellant  as  a 
creditor  by  Harper  as  a  debtor.  Indeed,  this 
is  expressly  admitted  by  her  pleadings.  The 
parties  all  resided  in  Ohio,  and  tiie  entire 
transaction  occurred  tbera  Its  validity  is 
therefore  to  be  tested  by  the  law  in  force 
there.  The  deed  of  trust  was  also  made 
there.  At  common  law,  a  debtor  had  a  right 
to  prefer  a  creditor  either  by  a  payment,  or 
an  express  preference  in  a  deed  of  assign- 
ment. He  has  a  right  to  pay  his  debt;  and 
it  is  only  by  virtue  of  statutory  law  that  such 
a  payment  can  be  held  invalid,  and  the  credit- 
or be  compelled  to  surrender  his  advantage. 
In  the  absence  of  any  showing  of  the  exist- 
ence of  such  a  statute  in  another  state,  it 
must  be  presumed  that  the  common  law  is 
in  force  there.  Miles  v.  Collins,  1  Mete.  (Ky.) 
308;  Honorev.Hutching8,8Bush,  687.  The 
appellee  has,  in  his  pleadings,  set  out  a  section 
of  an  Ohio  statute  which  reads  thus:  "All 
assignments  in  trust  to  a  trustee  or  trustees, 
made  in  contemplation  of  insolvency,  with 
the  intent  to  prefer  one  or  more  creditors,  shall 
inure  to  the  equal  benefit  of  all  creditors,  in 
proportion  to  the  amount  of  their  respective 
claims;  and  the  trusts  arising  under  the  same 
shall  be  administered  in  conformity  with  the 
provisions  of  this  chapter,"' — and  which  he 
claims  invalidates  a  preference  like  this  one. 
We  are  unable  to  judge  of  it  by  its  title  and 
its  other  sections,  as  the  entire  statute  is  not 
before  us.  It  does  not  appear  to  us,  how- 
ever, to  embrace  a  case  like  this  one,  but  tu 
relate  alone  to  preferences  made  in  deeds  of 
assignment  to  trustees  for  creditors  general- 
ly. Certaii\Iy,  no  such  trust  was  created  as 
this  statute  contemplates.  None  was  in- 
tended. Otten  was  not  named  as  trustee  for 
the  appellant.  He  was  but  an  agent  to  draw 
the  value  of  the  stock  for  her,  and  then  at 
once  pay  it  over  to  ber.  The  preference  was 
a  bonajfide  one.  It  was  made  by  the  assign- 
ment and  delivery  of  the  written  evidence  of 
the  ownership  of  the  stock.  This  was  before 
the  making  of  the  assignment  by  Harper  fur 
the  benefit  of  his  creditors,  and  it  is  there- 
fore to  be  governed  by  the  rules  of  the  com- 

>Bev.  St.  Ohio  1886,  i  68^ 


mon  law;  and,  when  so  considered,  it  is  not 
invalid,  because  a  payment  of  a  pre-existing 
debt,  in  view  of  coming  insolvency,  is  not 
forbidden  by  them. 

It  is  urged  that  such  a  preference  is  con- 
trary to  the  statute  of  this  state,  and  will  not, 
therefore,  be  upheld  by  its  courts.  It  is  trae, 
comity  does  not  require  one  state  to  violate 
its  own  laws  to  enforce  those  of  another. 
Such  a  preference  is  not  fraudulent  or  void, 
Iiowever,  under  our  statute.  Upon  the  con- 
trary, it  operates  as  an  assignment,  not  only 
of  the  particular  property  embraced  by  the 
preference,  but  of  all  the  debtor  owns,  for  the 
payment  of  bis  debts  pro  rata,  provided  ad* 
vautiige  be  taken  of  it  In  the  manner,  and 
within  the  time,  prescribed  by  the  statute. 
It  merely  inures  to  the  benefit  of  all  the  cred- 
itors, if  they,  or  any  of  them,  so  ask,  in 
proper  time  and  manner.  It  is  a  privilege 
given  them.  If  an  assignment  made  in  an- 
other state,  and  valid  there,  be  contrary  to 
the  law,  or  the  settled  policy,  of  this  state,  it 
will  not  be  enforced  here  to  the  prejudice  of 
our  own  citizen  creditors.  It  does  not  ap- 
pear, however,  that  any  citizen  of  this  state 
will  be  prejudiced  by  the  preference  in  ques- 
tion. The  appellant  may  certainly  come  in- 
to court  Hud  assert  her  claim.  She  may  sue. 
Her  adversary  is  a  non-resident.  It  does  not 
appear  that  any  of  the  creditors  are  residents. 
If  any  presumption  is  to  be  indulged,  it  is 
that  they  are  residents  of  Ohio,  where  this 
transaction  occurred,  because  the  deed  of  as- 
signment was  made  there,  and  the  trustee  re- 
sides there.  No  citizen  of  this  state  is  ques- 
tioning her  right.  Under  this  state  of  case, 
the  appellant,  inasmuch  as  the  preference 
was  valid  where  made,  should  not,  in  oar 
opinion,  be  turned  out  of  court. 

The  appellee  is  not  in  a  position  to  denjr 
the  right  of  the  appellant  to  relief  because 
Harper  was  not  before  the  court  upon  the 
cross-pleadings.  She  is  claiming  to  be  the 
owner  of  the  stock,  and  did  become  at  least 
the  equitable  owner  by  the  transfer  to  Otten; 
the  legal  title  being  in  him,  The  appellee 
claims  it  under  the  deed  of  assignment  to 
him.  In  any  event.  Harper  is  not  the  owner; 
and  he  was  not,  therefore,  a  necessary  party 
to  the  contest  over  the  ownership  between 
these  two  claimants.  He  had  parted  with 
the  right  to  it,  to  one  or  the  other  of  them, 
beyond  all  question. 

It  is  urged  that  the  second  paragraph  of  the 
answer  and  reply  of  the  trustee,  in  which  it 
is  averred,  in  affirmative  form,  that  the  trans- 
fer was  fraudulent,  is  undenied,  and  that  it 
must  therefore  be  so  held.  Its  averments 
must,  however,  be  regarded  as  statements 
negativing  those  of  the  cross-petition  of  the 
appellant.  It  is  therein  averred  that  the 
transfer  was  bona  flde,  and  upon  sufiBcient 
consideration;  and  these  averments  of  the 
answer,  and  reply  of  the  appellee,  are  but 
contradictory  of  then;,  although  couched  in 
aflirmative  language.  The  transfer  was  in 
tact  made.  It  was  not  fraudulent,  nor,  as  a 
preference,  was  it  forbidden  by  the  lex  looi; 
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and  it  must  be  upheld.  The  judgment  is  re- 
versed, with  directions  to  render  one  for  the 
appellant,  in  conformity  to  this  opinion. 


Commonwealth  v.  Kammerer. 

{Cowrt  of  Appeals  of  Kentucky.    Feb.  26, 1890.) 

Gaming  Divices. 

The  mme  of  "oontz, "  played  witb  dice  on  a 
table  or  otEer  surface  by  betters,  does  not  come 
within  the  meaning  of  the  terms,  "other  machine 
or  oontrivance, "  nsed  in  Act  Ky.  March  S6,  ISIJS, 
making  it  a  f  elonjr  to  "  set  up,  carry  on,  or  conduct, 
or  aid  and  assist  in  setting  up,  carrying  on,  or  con- 
ducting, a  keno-bank,  faro-bank,  or  other  machine 
OF  oontrivanoe  used  in  betting,  whereby  money  or 
other  thing  may  be  won  or  lost. " 

Appeal  from  circuit  court,  Jefferson  coun- 
ty. 

"Not  to  be  o£Scia]ly  reported." 

P.  W.  Hardin,  Atty.  Gen.,  for  the  Com- 
monwealth. 

Holt,  J.  The  indictment  against  the  ap- 
pellee, Gus  Kamrnerer,  charges  that  he  did 
"unlawfully  and  feloniously  set  up,  carry  on, 
and  conduct  a  machine  and  contrivance  used 
In  betting,  to- wit,  a  game  of  oontz,  played 
with  dice,  and  upon  which  money  was  won 
and  lost."  It  is  based  upon  an  act  of  the  leg- 
islature approved  March  25, 1886,  which  pro- 
vides: "Section  1.  Whoever,  with  or  without 
compensation,  shall  set  up,  carry  on,  or  con- 
duct, or  shall  aid  and  assist  in  setting  up,  car- 
rying on,  or  conducting,  a  keno-banlc,  faro- 
bank,  or  other  machine  or  contrivance  used 
in  betting,  whereby  money  or  other  thing 
may  be  won  or  lost;  or  whoever  shall,  for 
compensation,  percentage,  or  commission,  set 
up,  conduct,  or  carry  on  a  game  of  cards, 
wliereby  money  or  other  thing  may  be  won  or 
lost,  or  shall,  with  or  without  compensation, 
percentage,  or  commission,  aid  and  abet  in 
setting  up,  conducting,  or  carrying  on  a  game 
80  set  np,  carried  on,  or  conducted  for  com- 
pensation, percentnge,  or  commission, — shall 
be  fined  five  hundred  dollars  and  costa,  and 
confined  in  the  penitentiary,  not  less  than 
one.  nor  more  than  three  years,  shall  be 
deemed  infamous  after  conviction,  and  be 
forever  thereafter  disqualified  from  exercis- 
ing the  right  of  suffrage,  and  from  holding 
any  office  of  honor,  trust,  or  profit,  whether 
It  be  state,  county,  city,  or  municipal.  •  *  • 
The  provisions  of  this  section  shxll  not  in- 
clude, nor  \m  applicable,  to  persons  who  play 
at  such  games,  unless  they  take  other  part  in 
setting  up,  conducting,  or  carrying  on  such 
games.  Sec.  2.  The  change  of  the  name  of 
any  of  the  games,  tables,  machines,  or  con- 
trivances included  in  this  act  shall  not  pre- 
vent the  conviction  of  any  person  violating 
the  provisions  thereof."  Gen.  tit.  692. 

At  the  close  of  the  testimony  for  the  state, 
the  accused  moved  the  court  for  a  peremptory 
instruction  to  the  jury  to  find  him  not  guilty, 
tbe  ground  of  the  motion  being  th»t  the  in- 
dictment did  not  state  a  public  offense,  as  It 
flails  to  describe  any  machine  or  contrivance 
the  setting  up  of  winch  is  denounced  by  the 


statute,  but  simply  ciiarges  a  game  played 
with  dice,  and  without  any  machine  or  con- 
trivance, they  being  ordinarily  used  for  amuse- 
ment, and  not  a  macliine  or  contrivance  witli- 
in  the  meaning  of  the  statute;  also  because 
the  facts  proven  did  nut  constitute  an  offense, 
within  the  meaning  of  the  statute.  The  mo- 
tion was  granted,  and  the  commonwealth  has 
appealed.  The  evidence  introduced  shows 
that  the  game  played  was  that  coramoniy 
known  as  "craps"  or  "oontz,"  in  which  no 
machinery  or  implements  are  used,  save  two 
ordinary  dice.  They  are  shaken  up  in  the 
hand,  and  then  rolled  or  thrown  from  it. 
The  player  wins  if  he  throws  the  numbers  7 
or  11 ;  otherwise  lie  loses.  It  can  be  played 
with  any  four-cornered  thing  or  cube,  with 
numbers  on  it,  that  can  be  thrown  or  rolled, 
and  upon  any  surface,  as  tiie  floor,  the  ground, 
a  box,  a  hat,  etc.  In  this  instance  an  ordinary 
table  was  used.  Unquestionably  the  accused 
was  liable  to  punishment  for  suffering  gam- 
ing on  his  premises,  and  the  lower  court  in 
its  opinion  says  he  had  already  been  convict- 
ed for  allowincr  it.  The  averments  of  tlie  in- 
dictment and  the  evidence  offered  in  support 
of  it  present  the  question,  when  s  game  of 
oontz  is  played  with  dice  on  a  table  or  other 
surface,  by  l>etters,  does  it  come  within  the 
meaning  of  the  terms,  "other  machineor  con- 
trivance,"  used  in  the  statute?  In  other 
words,  what  constitutes  such  "other  machine 
or  contrivance ?"  This  court,  recognizi ng,  as 
it  does,  tbe  evil  of  gambling,  and  the  legisla- 
tive desire  to  suppress  it,  is  far  from  being 
disposed  to  cramp  the  force  of  this  statute. 
It  must  be  remembered,  however,  that  the 
punishment  denounced  by  it  is  severe.  The 
offender  is  made  a  felon.  One  should  not  be 
thus  branded  unless  tbe  law  clearly  makes 
bim  so.  If  it  takes  a  doubtful  construction 
to  bring  bim  within  the  statute,  it  should  nob 
be  done.  If  the  legislature  really  intended  it 
to  embrace  such  a  party,  it  can  by  additional 
legislation  make  it  plain. 

We  turn,  then,  to  precedent  and  rules  for 
the  construction  of  statutes  for  guidance. 
The  statute  first  enumerates  a  keno-bank  and 
a  faro-bank,— contrivances  which  are  used 
notoriously  and  solely  for  gaming.  It  then 
adds,  "or  other  machine  or  contrivance  used 
in  betting."  It  is  a  rule  of  construction  that 
where  a  statute  or  any  instrument  enumer- 
ates certain  things,  and  then  uses  a  term 
which  may  be  construed  to  Include  other 
things,  it  is  generally  to  be  confined  to  those 
of  a  like  class  or  character.  The  term  ia 
to  be  restricted  to  those  ^undem  genei-is. 
The  general  words  following  the  particular 
ones  must  be  construed  as  applying  to  things 
of  the  same  general  class.  Here  the  statute 
first  names  ceitain  machines  or  contrivances 
in  well-known  use  for  gaming.  Keno  and 
faro  are  banking  games.  Keno-banks  and 
faro-banks  are  contrivances  for  gaming,  in 
every  sense  of  the  word ;  so  recognized  and 
generally  understood.  This  is  not  true  of 
dice,  which,  while  they  may  and  often  are 
used  for  gaming,  as  indeed  almost  anytlting 
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can  be,  usually  serve  for  amusement.  3Tor 
can  it  be  said  that  the  table  or  floor  or  what* 
ever  surface  may  be  used  constitute  the  ma- 
chine or  contrivance,  within  the  meaning  of 
the  statute.  Such  things  are  not  ordinarily 
used  for  gaming.  Our  Jaw  provides  for  the 
seiEureanddestruction  of  gaming  implements, 
and  this  statute  could  not  well  be  applied  to 
tlie  surfaces  upon  which  this  game  might  be 
piayed.  As  well  might  it  be  claimed  that, 
if  persons  gamed  by  the  throwing  of  cop- 
pers upon  an  ordinary  table  or  Hoor,  the 
luoney  or  table  fell  within  the  terms,  "other 
machine  or  contrivance,"  used  in  the  statute, 
and  that  the  party  suffering  it  to  be  done 
was  liable  to  this  severe  penalty.  The  lan- 
guage of  the  act  and  tlie  severity  of  the  pun- 
ishment makes  it  obvious  that  it  was  the  in- 
tention of  the  legislature  by  means  of  it  to 
suppress  gaming  with  such  contrivances  as 
are  ordinarily  and  notoriously  used  for  such 
purpose.  It  must  be  a  machine  or  contriv- 
ance constructed  for  such  purpose,  and  not 
one  ordinarily  used  for  amusement  or  an  in- 
nocent purpose.  The  "machine  or  contriv- 
ance" referred  to  in  the  statute  must,  under 
the  rule  of  ^^tudem  generis,  be  one  similar 
in  character  to  a  faro  or  a  keno  bauk.  In  the 
case  of  State  v.  Gilmore,  11  S.  W.  Kep.  620, 
a  statute  of  the  state  of  Missouri,  providing 
that  "every  person  who  shall  set  up  or  keep 
any  table  or  gambling  device  commonly 
called  •  A,  B,  C,'  •  faro-bank,'  'E,  0,'  '  rou- 
lette,' 'equality,'  *keno,'  or  any  kind  of 
}:ambling  table  or  gambling  device,  adapted, 
devised,  and  designed  for  tlie  purpose  of 
playing  any  game  of  chance  for  money  or 
property,"  should  be  guilty  of  felony,  was 
lield  not  to  embrace  a  case  where  a  saloon 
keeper  furnished  to  his  customers  cards  and 
chips,  with  which  they  played  upon  ordimury 
tables  in  his  saloon  for  drinks  and  money. 
In  the  case  of  Chappell  v.  State,  27  Tex.  App. 
310,'  wherea  game  like  the  one  now  under  con- 
sideration was  played  upon  an  ordinary  table 
with  dice,  it  was  held  not  to  be  a  gaming 
table.  It  was  in  no  way  essential  to  the 
game.  It  could  have  bef^n  played,  as  the 
court  says,  upon  any  surface,  and  neither 
the  table  nor  the  dice  were  a  requisite  of  the 
game.  In  State  v.  Hardin,  1  Kan.  474,  the 
court  decided  that  the  general  words  "gam- 
bling devices,"  used  in  the  statute,  after 
mentioning  certain  implements  or  contriv- 
ances designed  for  gaming  purposes,  did  not 
include  a  pack  of  cards.  A  keno  or  faro 
bank  is  the  implement  of  a  professional  gam- 
bler. Our  legislature  was  arriving  at  the 
suppression  of  the  use  of  such  devices  and 
contrivances,  and  not  at  what  is  ordinarily 
used  for  amusement,  although  the  article  may 
be  used  or  is  in  some  sense  adapted  to  gam- 
ing; as  dominoes,  checker-boards,  cliess- 
b(»rds,  and  the  like.  The  act  specifically 
names  certain  of  the  most  notorious  and  ob- 
noxious implements  used  for  the  forbidden 
purpose,  and  the  general  words  following 
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were  intended  to  include  others  of  a  similar 
character,  and,  like  them,  designed  for  gam- 
ing. The  cases  we  have  referred  to  and  tb« 
views  above  expressed  are  supported  by  those 
of  this  court  in  the  cases  of  Kitte  v.  Com.,  18 
B.  Mon.  35,  and  Com.  v.  Monarch,  6  Bush, 
298.  If  the  legislature  intended  by  this  stat> 
ute  to  make  one  guilty  of  a  felony,  for  any 
game  of  chance,  without  regard  to  how  it 
might  be  played,  or  what  might  be  used  in 
doing  so,  it  should,  and  doubtless  would, 
have  employed  language  more  definite  in 
character  for  such  a  purpose;  and  that  it  did 
not  so  intend  is  made  plainer  by  the  fact  that 
we  have  another  statute  punishing  one  foe 
permitting  gaming  upon  his  premises.  Judg- 
ment affirmed. 


Abbix's  Aom'r  9t  al.  e.  Fhuxifs  tt  al. 
{Cmat  of  ^ppeaU  of  KentwAy.    March  1, 1890.) 

FABTNEBaHIP — SaTTLBMBST. 

A  settlement  of  partnership  aooounts  made 
by  arbitrators,  without  conoealmeut  or  fraud,  will 
not  be  disturbed. 

Appeal  from  circuit  court,  Bullitt  ooanty. 

"Not  to  be  officially  reported." 

Avritt  &  Russell,  for  appellants.  Thomp- 
son &  MeChord  and  Hountree  <t  Lisle,  for 
appellees. 

FuYOB,  J.  In  the  year  1865  the  two  Phil- 
lips and  one  W.  J.  Abell  entered  into  a  part- 
nership for  the  sale  of  goods  in  tlie  town  of 
Lebanon,  the  partnership  to  continue  for  the 
period  of  three  years.  The  Phillips  were  to 
put  in  each  the  sum  of  f  15,000  in  cash  or 
goods,  or  so  much  as  the  requirements  of  ths 
trade  demanded.  Abeli  put  no  capital  into 
tlie  concern,  but  was  entitled  to  the  one- 
fourth  of  the  profits  for  his  services.  Tliis 
firm  continued  in  business  until  August, 
1884,  and  there  seems  to  have  been  no  settle- 
ment of  the  partnership  transactions  between 
the  partners  at  any  period  from  the  begin- 
ning to  the  close  of  the  business.  In  Janu- 
ary. 1884,  Abell,  whose  rights  as  a  partner 
iu  the  mercantile  firm  at  LeiMnoa  are  not 
denied,  became  an  imbecile,  by  reason  of  a 
stroke  of  paralysis,  and  was  unable  to  con- 
duct the  business  or  to  manage  bis  own  af- 
fairs, and  C.  C.  Cambron  was  appointed  a 
committee  for  him,  and  undertook  the  con- 
trol of  bis  business,  and  to  close  up  the  part- 
nership existing  between  Abell  and  the  two 
Phillips.  It  seems  that,  after  the  formation 
of  the  partnership,  a  mercantile  firm  was  cre- 
ated at  Columbia,  Ky.,  under  the  firm  name 
of  Phillips.  Bradshaw  &  Co.,  and  was  suo- 
ceeded  by  the  firm  of  J.  G.  Phillips  &  Co.. 
also  a  mercantile  establishment  in  Campbells- 
ville,  Ky.,  under  the  firm  name  of  Phillips  & 
Hoskins,  and  that  firm  was  succeeded  by 
Bryant  &  Co..  then  by  Phillips,  Putnam  it 
Co.,  and  then  by  J.  G.  Phillips  &  Co.  In 
1881  the  firm  of  Phillips  &  Bro.  &  McAtee 
organized  a  firm  in  Owensboro,  Ky.  There 
was  also  a  milling  firm  in  Lebanon  of  Fos- 
ter, Biqr  &  Co.,  that  did  business  for  three  ur 
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four  years.  With  this  maltitnde  of  firms 
Cambron  luid  to  deal  and  settle  with  when 
he  undertook  to  manage  the  estate  of  Abell. 
It  seems  that  the  outside  Arms  were  furnished 
goods  hy  the  Lebanon  house,  and  the  goods 
charged  to  the  particular  flrm  receiving  them; 
the  books  of  the  Lebanon  house  showing  the 
accounts  between  the  firms  doing  business  as 
merchants,  as  well  as  the  firm  conducting  the 
milling  operations.  Cambron  claimed  that 
Abell  had  an  Interest  as  a  partner  in  all  these 
undertakings,  and  undertook  to  make  an  in- 
vestigation of  the  books,  and  visited  person- 
ally or  by  agents  the  towns  in  which  this 
outside  business  was  conducted,  with  a  view 
of  ascertaining  whetlier  Abell's  partnership 
extended  further  than  the  Lebanon  house. 
The  firm  at  Owensboro  sustained  a  loss  or 
made  nothing,  and  it  is  therefore  immaterial 
to  notice  that  branch  of  the  case  in  tliis  in- 
yestigation.  In  order  to  a  full  settlement  of 
this  partnership,  and  tlie  parties  difiFering  as 
to  the  extent  of  Abell's  interest,  Cambron 
and  the  Phillips  selected  three  arbitrators  to 
examine  the  books  and  adjust  the  rights  of 
the  partners.  These  were  men  experienced 
in  business,  and  one  of  them  had  been  em- 
ployed by  Cambron  to  examine  the  books  of 
the  firm  thoroughly,  and  for  four  months  or 
about  that  time  devoted  his  time  and  atten- 
tion in  reaching  a  conclusion  that  resulted  in 
a  settlement  of  the  entire  business.  The 
parties  making  the  settlement  were  Kay, 
Thompson,  and  Kirk;  the  first-named  arbi- 
trator did  the  principal  labor.  He  was  an 
experienced  book-keeper,  a  man  of  business 
experience,  and  to  some  extent  conversant 
with  the  business  relations  existing  between 
Abell  and  the  Phillips.  The  settlement  made 
by  these  three  men  was  adopted  by  all  the 
parties, — Cambron  .and  the  Phillips.  Abell 
having  died  in  the  year  1885,  the  administra- 
tor of  his  goods,  etc.,  brought  this  action, 
attacking  the  settlement  as  fraudulent,  upon 
the  ground  that  the  two  Phillips  had  con- 
cealed from  Cambron  the  fact  that  Abell  was 
interested  in  the  firms  outside  of  Lebanon, 
and  the  milling  operations  conducted  In  that 
city. 

It  is  insisted  by  the  Phillips  that  the  settle- 
ment was  final;  that  there  was  no  conceal- 
ment of  facts;  and  that  Abell  was  not  a  part- 
ner in  this  outside  business.  If  there  was 
fair  dealing  between  the  Phillips  and  Cam- 
bron and  the  committee  in  making  this  set- 
tlement, it  should  not  be  disturbed.'  The 
only  evidence  of  any  partnership,  or  the  ex- 
tent of  it.  between  Abell  and  the  Phillips,  is 
the  written  contract  of  January,  1865,  mak- 
ing Abell  a  partner  in  the  mercantile  house 
at  Lebanon.  It  is  evident  that  Cambron 
made  a  thorough  investigation  of  all  these 
questions,  with  a  view  of  ascertaining  the 
extent  of  Abell's  interest.  The  books  of  the 
firm  were  at  all  times  made  accessible  to  him, 
and  the  Phillips  insisting  that  Abell's  inter- 
est was  confined  to  the  principal  house.  Kot 
only  so,  Cambron,  through  an  experienced 
book-keeper,  was  four  months   examining 


these  books;  and,  as  they  were  in  a  confused 
condition.  It  was  finally  understood  that,  if 
the  outside  houses  were  charged  with  inter- 
est on  what  was  owing  the  Lel>anon  house, 
the  parties  would  be  satisfied,  and  settle  on 
that  basis.  Cambron  and  Ray  both  say  they 
used  every  effort  to  ascertain  whether  Abell 
had  any  greater  interest  than  that  admitted. 
Such  was  the  subject  of  investigation,  and, 
in  adopting  as  the  basis  for  a  settlement  the 
plan  suggested,  made  a  showing  of  interest 
for  Phillips  &  Bro.,  in  addition  to  what  ap- 
peared from  the  books,  of  a  sum  exceeding 
830,000,  and  of  this  Abell  obtained  his  share. 
There  was  no  fraud  practiced  by  any  of  tliese 
parties,  but  a  full  settlement  had  that,  in  our 
opinion,  was  just  to  all  concerned.  If  the 
appellees  had  made  any  concealment  of  facts 
in  regard  to  the  interest  of  Abell.  there  would 
be  a  reversal  in  this  case;  but  none  appears, 
and  the  appellant,  in  making  this  attack  upon 
the  settlement  had,  produces  only  the  evi- 
dence that  Cambron  and  the  arbitrators  had 
when  the  final  adjustment  was  made.  That 
errors  and  discrepancies  will  appear  in  the 
course  of  a  partnership  existing  for  near  20 
years  is  manifest;  but  the  appellant's  conten- 
tion is  that  there  is  convincing  proof  of  bis 
intestate's  interest,  and,  if  that  fact  was 
made  to  appear  from  the  proof  before  us,  we 
would  be  inclined  to  disregard  the  award; 
but  with  an  investigation,  thorough  and 
complete,  by  competent  and  intelligent  men, 
and  the  facts  now  l)efore  us  being  of  the 
same  character  as  those  known  and  consid- 
ered by  the  committee  and  the  arbitrators, 
there  Is  no  reason  for  the  chancellor  to  in- 
terfere. 

It  is  apparent,  we  think,  from  this  record, 
that  Abell  was  not  a  partner,  as  contended 
for  by  the  appellant.  All  three  of  the  part- 
ners were  active  business  men, — twoof  them 
with  capital,  and  Abell  without  means.  It 
must  have  taken  a  large  amount  of  capital  or 
an  unbounded  credit  to  conduct  these  exten- 
sive operations  in  merchandise,  and  it  is  un- 
reasonable, it  seems  to  us,  that  the  Phillips 
should  contribute  their  means  or  credit  and 
their  services  to  so  many  enterprises,  takini; 
in  also  other  partners,  and  giving  to  the  in- 
solvent partner  at  Lebanon  the  one-fourth  of 
the  entire  net  profits.  It  was  known  that 
Abell  was  a  partner  in  the  Lebanon  house, 
at  least  by  the  clerks  aiding  in  conducting 
that  establishment,  and  what  is  remarkable  in 
this  case,  if  Abell  was  a  partner  during  the 
entire  period  that  these  outside  operations 
were  conducted,  he  manifested  no  interest  in 
the  branch  houses,  either  by  personal  super- 
vision, or  by  taking  any  notice  whatever  of 
the  manner  in  which  this  outside  business 
was  being  conducted.  The  clerks  in  the 
Lebanon  house  were  satisfied  be  had  no  in- 
terest, and  his  entire  conduct  would  indi- 
cate clearly,  regardless  of  any  other  fact, 
that  these  enterprises  were  independent  trans- 
actions in  which  he  had  no  interest  whatev- 
er. The  Phillips  Bros,  gave  tlieir  time  and 
attention  to  the  Lebanon  firm,  as  well  as 
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Abell,  and  it  was  just,  at  least,  that  interest 
Bhoald  have  been  allowed  on  thekr  capital, 
and  particularly  when  the  original  contract 
of  partnership  allowed  them  interest.  Wheth- 
er or  not  this  interest,  if  the  question  was 
presented  here  for  the  first  time,  would  l>e  al- 
lowed, is  not  necessary  now  to  consider,  as 
the  settlement  was  made  in  that  way,  and, 
in  the  absence  of  fraud  or  mistake,  ou^ht 
not  to  be  reopened.  It  Is  alleged  in  the  pe- 
tition that  the  profits  on  some  of  the  outside 
enterprises  amounted  to  near  S40.CX)0.  and  it 
appears  from  the  proof  that  there  was  a  loss 
in  the  Owenalxiro  adventure,  as  well  as. the 
firm  of  Phillips  &  Hoskins.  What  those  loss- 
es were  is  not  shown,  and  the  effect  of  a 
judgment  for  a  readjustment  of  the  ac- 
counts would  be  simply  to  determine  whetli- 
er  another  settlement  would  be  more  favor- 
sble  to  the  appellant  than  the  first  settlement. 
Tiie  persons  who  were  familiar  with  the  busi- 
ness transactions  of  the  Lebanon  firm,  in- 
cluding the  book-keepers,  who  were  neces- 
sarily intimate  with  both  the  Phillips  and 
Al>ell,  say  that  Al)ell  had  no  interest  in  the 
branch  houses.  The  persons  with  whom  tlie 
two  Phillipa  were  connected  as  partners  in 
the  outside  enterprises  did  not  know  or  hear 
of  Abell  being  a  partner.  They  made  writ- 
ten contracts  of  partnership,  aAd  Abell 's 
name  was  not  mentioned.  Putnam,  Bry- 
ant, and  Bradshaw,  interested  in  what  is 
termed  the  branch  houses,  say  that  Abell  had 
no  interest;  and  in  fact  every  one  familiar 
with  the  busiuesB  interests  of  these  men, 
including  the  partners  in  the  branch  houses, 
(book-keepers,  salesmen,  and  employes,) 
make  statements  showing  satisfactorily,  if 
not  oonclasively,  that  the  original  settle- 
ment, upon  the  basis  that  no  such  partner- 
ship existed  as  claimed,  was  the  correct  one. 
There  is  but  one  witness  connected  with  a 
branch  honse  who  speaks  of  the  interest  of 
Abell  in  the  branch  house,  and  this  is  Hos- 
kins, whose  testimony  is  in  seeming  confiict 
with  the  facts  and  circumstances  connected 
with  the  business  aftairs  of  these  parties. 
He  may  be  right  in  his  version  as  to  the  part- 
nership in  which  he  had  an  interest  with 
the  Phillips,  but,  when  looking  to  all  the 
other  testimony,  it  affords  no  ground  for 
granting  the  relief.  If  the  testimony  is  con- 
flicting as  to  what  Abell's  interest  was,  or 
the  extent  of  it,  and  tliis  may  l>e  conceded 
for  the  purposes  of  the  case,  if  a  settlement 
has  been  had  of  these  conflicting  interests, 
why  should  the  chancellor  reopen  the  case,  in 
the  absence  of  convincing  proof  as  to  either 
fraud  or  mistake?  If  an  error  has  been  com- 
mitted to  the  prejudice  of  the  appellant  or 
her  intestate,  as  shown  by  an  expert  called  to 
testify  for  her,  the  expert  for  the  appellees 
shows  as  many  errors  on  their  side;  and 
there  being  no  pretense  that  the  committee, 
Cambron,  was  misled  or  the  parties  making 
the  settlement,  by  any  false  representations 
made  by  the  appellees,  and  the  settlement 
having  lieen  made  by  business  men  of  their 
own  selection,  and  living  within  the  same 


town  where  the  principal  business  was  con- 
ducted, it  seems  to  us  that  to  order  another 
settlement  would  involve  the  parties  in  fur- 
ther litigation  that  would  result  in  no  profit 
to  either.  The  mill  property  and  its  earn- 
ings, in  which  it  is  claimed  the  discovery 
was  made  that  Abell  was  jointly  interested, 
was  purchased  by  the  Phillips,  and  a  convey- 
ance made  to  them  and  recorded  in  the  coun- 
ty where  all  the  parties  lived  years  before  the 
intestate  of  appellant  was  rendered,  by  rear 
son  of  disease,  unfit  for  business.  If  the  in- 
testate had  been  jointly  interested,  it  is  scarce- 
ly to  be  supposed  tliat  this  act  would  have 
escaped  his  notice,  or  that  the  Phillips  would 
have  had  the  conveyance  made  in  that  way; 
and,  besides,  the  books  of  the  Lebanon  house 
show  that  the  profits  from  the  mill,  or  the 
interest  of  the  two  Phillips  after  dividing  be- 
tween their  other  partners,  were  credited  to 
them  individually,  and  not  to  the  firm.  It  is, 
we  think,  manifest  that  no  such  partnership 
existed,  and  that  the  committee  and  the  Phil- 
lips adopted  an  equitable  haaia  of  settlement 
by  requiring  interest  to  be  paid  by  the  branch 
houses  on  the  advances  made  by  the  princi- 
pal house.  We  have  considered  the  letters, 
headings,  and  general  correspondence  from 
the  principal  house  on  behalf  of  the  branch 
houses,  and,  while  such  evidence  would  indi- 
cate a  partnership,  the  evidence,  on  the  other 
hand,  is  against  such  a  conclusion,  and,  when 
a  settlement  has  been  made  with  no  conceal- 
ment or  fraud,  it  will  not  be  disturbed. 
Judgment  below  affirmed. 


OiTT  OF  Louisville  e.  Hekdesson's 
Tbustee  et  al, 
(Court  of  Appeals  of  Kentucky.    March  6, 1890. ) 
Intbbbbt  on  Pbiob  or  Wobk. 
Where  the  price  tor  certain  work  is  definite- 
ly flxed  by  contract,  and  payable  on  its  completion, 
the  debtor  is  liable  for  interest  from  the  time  of  its 
oompletlon,  though  the  amount  of  material  fur- 
nished under  the  conti-act   was    uncertain,    and 
though  the  contractor's  claim  was  contested  in 
good  faith. 

Appeal  from  Louisville  law  and  equity 
court.  For  prior  report,  see  4S.  W.  Eep.  187. 

"Not  to  be  oflicially  reported." 

H.  S.  Barker,  for  appellant  Broton, 
Humphrey  &  Davie,  for  appellees. 

Holt,  J.  Under  a  contract  made  in  April, 
1873,  with  the  appellant,  the  city  of  Louis- 
ville, Isliam  Henderson  undertook  to  con- 
struct for  tlie  city  an  embankment  or  fill,  a 
part  of  which  was  to  be  made  in  Beargrass 
creek,  where  it  was  not  known  bow  far  the 
dirt  would  sink  before  it  would  reach  a  suf- 
ficient foundation,  at  the  price  of  44  ctints 
per  cubic  yard.  The  work  was  completed 
within  the  contract  period,  and  received  by 
the  city  on  December  31,  1874.  It  made  cer- 
tain payments  upon  the  work  as  it  progressed; 
and  on  November  7,  1878,  the  assignee  of 
Henderson  brought  this  action,  claiming 
there  was  a  balance  due  him  of  $28,646.01, 
and  aslung  judgment  for  this  sum,  with  in- 
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terest  from  Jiinaary  1,  1875.  Prior  to  the 
doing  of  the  work,  an  eatimate  was  made  of 
the  quantity  of  dirt  it  would  require;  but, 
from  the  character  of  the  undertaking,  this 
could  only  be  approximated.  Indeed,  it  was 
only  conjecture.  The  city  defended,  howev- 
er, upon  the  ground  that  the  pay  for  tlie  woric 
should  be  confined  to  a  theoretical  fill,  shaped 
according  to  this  estimate,  instead  of  the  one 
of  broader  shape,  which  whs  in  fact  made  by 
Henderson  under  the  direction  of  the  city's 
engineer.  This  was  a  mistaken  claim  upon 
the  part  of  the  city.  It  whs  sustnined  by  the 
lower  court,  and  the  action  dismissed.  This 
court,  however,  denied  it,  and  reversed  the 
judgment  below,  inasmuch  as  the  measure- 
ments named  in  the  estimate  were  but  guess- 
work, and  intended,  as  far  as  possible,  to 
merely  approximate  the  extent  of  the  work, 
and  not  control  the  final  estimate,  or  pay  it. 
The  city  was  therefore  at  fault  at  the  outset. 
It  appeHring,  however,  that  some  of  the  dirt 
furnished  had  slid  out  witli  the  soft  mud  at 
the  bottom  of  the  creek,  and  formed  no  part 
of  the  embankment,  the  case  was  remanded 
with  directions  to  ascertain  its  quantity,  and 
allow  the  contractor  for  tlie  remainder.  Upon 
the  return  of  the  cause,  the  chancellor,  upon 
a  second  hearing,  held  that  he  was  unable  to 
say  how  much  dirt  had  slid  away;  and  he 
therefore  again  dismissed  the  action.  Upon 
a  second  appeal,  bis  action  was  again  re- 
versed, (4  S.  W.  Bep.  187;)  this  court  hold- 
ing that  as  the  quantity  of  dirt  for  which  pay 
was  claimed  was  shown  to  have  been  fur- 
nished to  the  work,  and,  as  it  was  done  under 
the  supervision  of  the  city's  engineer,  it 
should  lose  the  price  of  the  dirt  which  slid 
away,  unless  it  succeeded  in  showing  the 
quantity  of  it.  Upon  the  third  liearingof 
the  cause  below,  a  judgment  was  rendered 
for  the  full  sum  claimed  in  the  petition,  with 
interest  from  February  1,  1875.  The  city 
now  appeals  from  so  much  of  the  judgment 
only  as  allows  interest,  and  this  is  the  only 
question  presented  upon  this  third  appeal  in 
this  case. 

It  is  therefore  established  by  a  floal  judg- 
ment that  the  entire  claim  sued  for  should 
have  been  paid  by  the  city  without  suit.  In 
other  words,  ttmt  it  was  owing  to  the  con- 
tractor for  work  done  under  a  contract 
which  fixed  the  price  of  it,  and  the  time 
within  which  it  should  be  completed.  This, 
of  course,  meant  that  it  should  be  paid  for 
upon  completion.  The  specifications  for  the 
work,  were,  however,  made  a  part  of  the 
contract,  and  they  substantially  provide  that 
the  entire  price  of  the  work  shall  be  paid 
upon  its  completion.  It  is  urged  that  the 
city  acted  in  good  faith;  that  it  paid  the  con- 
tractor, without  suit,  all  that  it  believed  was 
due  him;  that  the  balance  of  the  claim,  and 
which  was  for  dirt  in  excess  of  the  estimate, 
was  disputed;  that  it  could  not  be  known  un- 
til judgment  what  sum  it  would  have  to  pay, 
if  anything;  and  that  therefore  it  is  not 
chargeable  with  interest.  Conceding  all  this 
to  be  true,  yet  this  is  not  an  action  for  dam- 


ages, or  upon  a  qnantttm  meruit,  bat  fortlw 
price  of  labor  done  under,  and  fixed  by  aeon- 
tract.  Tlie  only  question  was,  how  mucii 
dirt  had  been  furnished  under  the  contract? 
The  judgment  allowing  the  entire  claim  ea- 
tabljshes  the  fact  that  the  city  has  been  a. de- 
linquent debtor.  The  creditor  has  been  kept 
out  of  his  money.  The  city  has  had  the  use 
and  benefit  of  the  work  and  improvement, 
and,  while  it  mar  not  have  intended  to  harass 
its  creditor  by  vexatious  defense  to  the  suit, 
yet  interest  is  given  to  compensate  the  cred- 
itor, and  not  to  punish  the  debtor;  and,  when 
it  denied  the  quantity  of  work  done  under  a 
contract  fixing  the  time  of  payment,  and  the 
price,  it  took  the  risk  of  the  issue  thus  made 
by  it  being  determined  against  it.  If,  in  such 
a  case,  a  creditor,  after  tlie  lapse  of  years  of 
litigation,  is  not  entitled  to  interest,  tlien  be 
will,  in  effect,  lose  a  part  of  his  debt.  He 
would  be  kept  out  of  the  use  of  his  money; 
the  debtor,  in  the  mean  time,  getting  the 
benefit  of  it.  The  latter  would,  in  effect, 
pay  but  a  part  of  his  debt.  He  could  contest 
the  claim  until  the  use  of  what  is  really  the 
creditor's  money  equals  half  the  debt,  and 
then,  by  payment  without  interest,  escape 
the  payment  of  a  part  of  his  debt.  Indeed, 
he  might  unjustly  thus  delay  payment  antU 
the  use  of  the  money  would  equal  the  entire 
debt,  and  thus,  in  effect,  be  out  nothing. 
Even  if  the  amount  be  in  dispute,  yet,  if  it 
be  finally  determined  that  the  defendant  in 
fact  owed  it,  and  that  it  ought  to  have  been 
paid  at  a  particular  time,  he  cannot  oomplain, 
with  good  grace,  if  he  be  made  to  pay  inter- 
est, because  he  has  had  the  use  of  money 
to  which  his  creditor  was  entitled.  Thus,  it 
will  hardly  be  contended  that,  if  a  policy  of 
insurance  be  payable  60  days  after  proof  of 
loss,  the  insured  would  not  be  entitled  to  in- 
terest from  that  time,  although  the  amount 
of  the  loss  might  be  disputed,  and  therefore 
not  definitely  known  fur  years,  if  the  claim 
were  finally  made  good  by  judgment.  In 
such  a  case,  the  claim  is  «o  nomine  for 
interest,  as  a  debt,  and,  where  it  is  pay- 
able by  contract  at  a  certain  time,  inter- 
est should  be  allowed  from  that  time  as  a 
matter  of  right  and  of  law,  although  the 
debtor  may,  by  reason  of  an  unsustained  and 
unjust  defense,  be  able  to  say  that  it  was  un- 
known to  him,  imtil  the  judgment  was  ren- 
dered, what  sum  he  would  have  to  pay.  He 
is,  in  such  a  case,  in  fanlt.  He  has  unjustly 
kept  his  creditor  out  of  the  use  of  his  money, 
and  should  render  an  equivalent  to  him  for 
the  use  of  it,  by  paying  him  interest.  The 
appellee's  claim  as  to  interest  is  not  to  bo 
treated  as  one  for  damages,  or  as  an  unliq- 
uidated one  upon  a  quantti-m  meruit,  where 
no  agreement  has  been  made  between  the 
parties  as  to  interest,  and  where  the  duty  of 
pfiying,  at  a  certain  time,  whatever  may  be 
owing,  has  not  in  any  way  been  imposed 
upon  the  debtor.  The  reason  interest  ia  not 
allowable  in  such  cases  prima  facie,  or  as 
matter  of  law,  is  that  it  dues  not  necrssarily 
follow  that  the  debtor  has  been  put  under  a 
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dntj  to  pny  at  a  certain  time.  Its  allowance 
or  disallowance  Is  therefore  left  to  the  discre- 
tion of  the  jary,  or  the  court,  if  it  be  the 
trier  of  the  facts,  to  be  exercised  according 
to  the  circnmstanoes  of  the  case,  as,  for  in- 
stance, whether  the  debtor  has  been  delin- 
qaent  without  cause.  But  where,  by  the 
contract:  between  the  parties,  the  debt  is  due 
at  a  certain  time,  and  the  debtor  has  there- 
fore impliedly  promised  to  pay  interest  from 
that  time,  or  has  perhaps  expressly  so  prom- 
ised, upon  wliatever  may  bie  owing  to  his 
ereditor,  he  oannot  certainly  defeat  his  right 
to  it  by  a  vain  and  unsuccessful  dispute  of 
the  amount  of  the  debt.  Such  a  rule  would 
not  only  be  unjust,  but  unsustained  by  all 
modem 'precedent.  Interest  upon  this  claim 
was  allowable,  as  a  matter  of  law,  because  it 
was  payable,  by  the  contract  between  the 
parties,  at  a  certain  time;  and  the  judgment 
is  therefore  affirmed. 


OOMMONWKAI,TH  V.  Tate  et  el. 
<Court  «/■  Appeals  of  Kentucky.    Fob.  27,  1890.) 
Stats  Offzceks — Substibs  —  Evidence  —Appeal, 

1.  The  failure  of  the  auditor  and  secretary  of 
state  to  make  proper  monthly  and  biennial  settle- 
menta  with  the  state  treasurer,  as  required  by 
law,  wtoereby  the  latter  was  able  to  appropriate 
moae;  of  the  commonwealth  to  his  own  use,  and 
to  conceal  the  fact,  does  not  release  sureties  on  the 
treasurer's  bond,  It  beine  conditioned  that  the 
treasurer  should  "faithfnUy  and  diligently  dis- 
charge all  the  duties  appertaining  to  his  of&ca. " 

2.  The  l>ank  pass-book  of  the  treasurer,  which, 
according  to  the  proof,  was  regularly  and  accu- 
fately  kept  by  bim  in  connection  with  the  discharge 
of  bis  duties,  was  competent  to  go  to  the  jury  as  a 
part  of  his  official  transactions,  in  the  suit  against 
his  sureties. 

8.  A  direction  of  a  verdict  for  defendants  will  be 
set  aside  on  appeal,  where  there  is  any  evidenoe 
in  support  of  plaintiJrs  side  of  the  issue. 

Appeal  from  circuit  court,  Franlclln  coun- 

»y. 

"To  be  officially  reported." 

Action  to  recover  of  the  8uretle.s  on  the  of- 
ficial bond  of  James  W.  'fate,  treasurer  of 
Kentucky,  the  amount  of  his  alleged  official 
defalcation.  The  court  instructed  the  jury 
to  find  for  the  defendants,  and  the  common- 
wealth appeals. 

rhos.  H.  Hinet  and  P.  W.  Hardin,  Atty. 
Oen.,  for  the  Commonwealth.  A.  Duvall, 
Wm.  Lindsay,  D.  W.  Lindsty,  Frank  Chinn, 
J.  W.  Rodman,  P.  S.  Thompson,  Sr.,  and 
W.  A.  Stuiduth,  for  appellees. 

BsNirarrT,  J.  James  W.  Tate,  on  the  first 
Monday  in  August,  1867,  was  elected  treas- 
urer of  the  appellant  for  the  term  of  two 
years,  beginning  on  the  first  Monday  in  Jan- 
nary,  1868.  He  was  elected  biennially  there- 
after until  the  first  Monday  in  August,  1887, 
at  which  time  he  was  again  elected  for  the 
term  of  two  years,  and  held  the  office  until 
the  20th  of  March,  1888,  at  which  time  the 
governor  and  secretary  of  state  suspended 
him  from  the  duties  of  his  office,  and  in  a 
few  days  thereafter  the  legislature  impeached 
bim,  and  he  waa  removed  from  offlca.  Tha 
T.188.w.no.8— 8 


appellant  by  this  action  seeks  to  recover  of 
the  appellees,  the  sureties  9t  said  Tate  on  hte 
official  bond  for  the  term  of  1882  and  1883, 
the  sum  of  $68,948.91,  the  alleged  official  de- 
fdlcation  of  said  Tate  during  said  term.  The 
appellees,  as  the  snreties  aforesnld,  denied 
that  Tate  committed  any  act  of  defalcation 
during  said  term;  alleged  that  be  had  com- 
mitted defalcations  for  large  amoants  during 
his  preceding  terms,  which,  by  means  of 
false  entries,  was  carried  Into  the  term  of 
1882  and  1888  as  so  much  Ciish  on  hand, 
but.  In  fnct,  tlie  sum  apparently  carried  for- 
ward into  said  term  as  so  much  cash  on  hand 
was  not  cash,  but  represented  said  Tate's 
previous  defalcations ;  and  the  appellees  were 
not  bound  on  said  bond  for  the  same.  They 
also  pleaded  that  Tate,  as  ti-e:i8urer,  could  re- 
ceive no  public  money,  and  did  receive  none, 
except  by  the  written  permit  of  the  auditor; 
and  could  pay  out  no  public  money,  and  did 
not  pay  out  any,  except  upon  the  warrant  of 
the  auditor.  And  as  the  auditor  was  re- 
quired to  settle  with  him  once  a  month,  and 
the  auditor  and  secretary  of  state  were  re- 
quired to  make  biennial  settlements  of  his  ac- 
counts, etc.,  it  was  Impossible  for  him  to 
make  any  defalcacion,  and  not  be  detected  in 
the  fact  by  the  auditor,  or  the  auditor  and 
secretary  of  state,  unless  these  officers  were 
dei-eliel  in  theirduty;  that  said  duties  of  these 
officers  entered  into  the  contract  with  the  ap- 
pellees, as  the  sureties  of  said  Tate,  and  be- 
came a  part  of  it;  and  as  the  auditor  had 
monthly  settlements  with  Tate  during  the 
years  1882  and  188S,  and  the  auditor  and  sec- 
retary of  state  made  biennial  settlement  of 
his  accounts,  etc.,  for  those  years,  on  the  7th 
day  of  January,  1884.  and  reported  his  ac- 
counts with  the  appellant  as  all  right,  and 
the  appellees  In  good  faith,  relying  on  the 
same  as  correct,  and  therefore  taking  no  steps 
to  indemnify  themselves  against  the  alleged 
defalcation,  and,  if  there  was  such  defalca- 
tion, the  same  could  not  have  happened  or 
remained  undiscovered,  except  by  the  negli- 
gence of  the  auditor  and  secretary  of  state, 
and  as  a  faithful  discharge  of  their  duties  in 
this  regard  formed  a  part  of  the  contract  with 
the  appellees,  and  as  their  neglect  to  perform 
them  would  cause  a  loss  to  fall  on  the  appel- 
lees which  would  not  have  fallen  upon  them 
had  these  officials  diligently  and  efficiently 
discharged  these  duties,  they,  the  appellees, 
are  released.  They  also  allege  that  said  au- 
ditor and  secretary  had,  previously  to  1882  and 
1883,  reported  monthly  and  biennially  that 
said  Tate  had  kept  faith  with  the  state,  and 
his  official  dealing  with  it  as  treasurer  was 
correct;  and  as  it  was  upon  the  faith  of  the 
truth  of  these  statements  that  they  signed 
said  Tate's  bond  as  sureties,  and  as  It  was 
upon  the  faith  of  these  monthly  and  biennial 
statements,  relative  to  the  term  of  1882  and 
1888,  that  caused  the  appellees  to  rest  under 
the  belief  that  Tate  was  not  in  default,  and 
to  take  no  steps  for  their  Indemnity,  the  ap- 
pellant Is  estopped  to  proceed  against  them. 
The  bond  executed  by  Tate  and  the  appel- 
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lees  for  the  terra  of  1882  and  1883  is  as  fol- 
lows: "Wbereaai  James  W.  Tate,  of  the 
county  of  Franklin,  was  at  the  general  elec- 
tion held  the  first  Monday  in  August,  A.  D. 
one  thousand  eight  hundred  and  eighty-one, 
duly  elected  treasurer  of  the  state  of  Ken- 
tucky: now  we,  James  W.  Tate,  principal, 
and  the  other  subscribers  hereto  as  his  sure- 
ties in  this  official  bond  of  said  Tate,  do  here- 
by bind  ourselves  jointly  and  severally  to  the 
commonwealth  of  Kentucky  that  the  said 
Jaines  W.  Tate,  as  treasurer  aforesaid,  shall 
faithfully  and  diligently  discharge  all  the  du- 
ties appertaining  to  said  otSce.  In  witness 
whereof  the  same  James  W.  Tate,  and  the 
other  subscribers  hereto  as  his  sureties,  have 
set  their  respective  hands,"  etc. 

The  treasurer's  duties  are,  among  others, 
to  "receive  and  safely  keep  in  the  treasury 
all  money  due  or  payable  to  the  common- 
wealth from  collectors  of  revenue,  public  of- 
flcera,  and  others,  when  tendered,  accompa- 
nied by  the  permit  of  the  auditor  of  public  ac- 
counts, stating  the  amount  to  be  received,  on 
what  account,  and  from  whom  to  be  received. 
He  shall  immediately  make  out  a  receipt  for 
the  amount  received,  and  for  what  and  of 
whom  received,  and  deliver  it  to  the  auditor, 
who  shall  in  like  manner  give  a  receipt  to  the 
ofiBcer  or  person  paying  the  same.  The  re- 
ceipt, besides  stating  the  amount  paid,  shall 
also,  it  it  be  all  that  is  due  from  the  officer  or 
other  person,  so  state. "  Section  9,  art.  1,  c. 
108,  Gen.  St.  "  The  treasurer  shall  not  receive 
into  nor  payout  any  money  from  the  treasury, 
except  upon  the  certificHte  or  warrant  of  the 
auditor."  Section?, art.l,c.l08, Gen. St.  "If 
the  treasurer  willfully  misapply  any  of  the 
public  money,  or  shall  loan  or  use  the  same  for 
his  own  purposes,  or  for  the  uses  or  purposes 
of  another,  he  shall  be  guilty  of  felony."  Sec- 
tion 10,  art.  1,  c.  108,  Gen.  St.  According  to 
these  statutes,  it  was  tbeduty  of  the  treasurer 
to  receive  and  safely  keep  in  the  treasury  all 
public  money  tendered  upon  the  permit  of  the 
auditor,  and  to  pay  the  same  out  only  upon 
the  warrants  of  the  auditor,  specifying  the 
amount  to  be  paid,  to  whom,  and  for  what. 
It  WHS  his  duty  to  safely  keep  said  money, 
unless  paid  out  as  aforesaid ;  and  to  appro- 
priate the  same  to  his  own  use,  or  that  of 
another,  etc.,  was  a  plain  violation  of  his  of- 
ficial duty, — abroach  of  official  trust, —  for 
which  hte  sureties,  by  the  express  terms  of 
the  bond,  were  liable.  There  are  no  condi- 
tions or  provisos  in  or  attached  to  this  bond 
whatever.  The  bond  is  a  plain,  unqualified, 
and  unconditional  undertaking  on  the  part 
of  the  appellees,  as  the  sureties  of  Tate,  to  be 
responsible  for  the  faithful  and  diligent  dis- 
charge of  all  the  duties  appertaining  to  the 
office  of  treasurer,  and  to  answer  in  damages 
for  any  failure  of  his  to  discharge  any  of  said 
duties;  and,  as  we  have  seen,  one  of  said  du- 
ties was  not  to  nse  or  appropriate  for  his  own 
benefit  or  that  of  another  any  of  the  public 
money  intrusted  to  his  safe-keeping,  except 
to  pay  the  same  out  upon  the  warrant  of  the 
auditor. 


Bat  did  the  failure  of  the  auditor  to  do  his 
duty,  whereby  the  treasurer  w<is  able  to  ap- 
propriate the  state's  money  to  his  own  use 
and  conceal  the  fact,  and  receive  from  the 
auditor  monthly,  and  from  the  auditor  and 
secretary  of  state  biennial,  statements  that 
his  official  duties,  in  regard  to  the  state's 
money,  were  honestly  and  correctly  dis- 
charged, release  the  sureties  from  the  obliga- 
tion to  pay  to  the  state  the  amount  of  Tate's 
defnlcation?  In  other  words,  did  the  audi- 
tor's and  secretary's  duty  impliedly  form  a 
part  of  the  contract  with  s^d  sureties,  or 
estop  tlie  state,  so  far  as  the  sureties  were 
concerned,  from  contradicting  said  settle- 
ments? It  is  contended  that  Tate  could  not 
have  stolen  from  the  treasury,  and  have  es- 
caped the  detection  of  the  auditor  and  the 
secretary  of  state,  bad  the  first  named  made 
proper  and  efficient  monthly,  and  the  two  to- 
gether the  biennial,  settlements  with  him. 
Rather,  he  could  not  have  stolen  from  the 
treasury,  except  after  the  last  monthly  settle- 
ment, and  before  the  next,  without  the  theft, 
at  said  next  settlement,  being  detected,  if  the 
auditor  bad  performed  his  official  duty  in  that 
regard;  and  the  theft,  however  often  com- 
mitted, would  be  discovered  (beyond  a  perad- 
venture)  at  the  next  biennial  settlement,  if 
the  auditor  and  secretary  of  state  had  per- 
formed their  official  duty.  The  treasurer 
could  receive  no  money  due  the  state,  except 
by  the  permit  of  the  auditor,  stating  the 
amount  to  be  received,  on  what  account,  and 
from  whom  received.  It  is  the  treasurer's 
duty  to  immediately  receipt  the  auditor  for 
the  same,  stating  the  amount  received,  for 
what,  and  from  whom  received,  and  the 
auditor,  in  like  manner,  receipts  the  officer 
or  person  paying  the  same.  Each  transac- 
tion of  this  sort  is  entered,  in  detail.  In  the 
official  books  of  each  officer,  and  the  permits 
and  receipts  are  preserved  by  each.  The 
treasurer  can  pay  no  money  out  of  the  treas- 
ury, except  upon  the  warrant  of  the  auditor, 
specifying  the  amount,  to  whom,  and  for 
what;  which  amount,  to  whom,  and  for  what, 
he  must  enter  in  his  books.  His  books  must 
show,  in  full  and  in  detail,  the  respective 
amounts  paid  into  the  treasury;  when,  by 
whom,  and  for  what.  They  must  also  show 
to  whom  warrants  have  been  issued,  when, 
and  for  what  amounts,  and  that  same  has 
been  receipted  for  by  the  treasurer.  Also 
the  treasurer  must  report  once  per  week  to 
the  auditor  all  payments  at  the  treasury,  and 
the  warrants  upon  which  the  same  were 
made,  etc.  Section  3,  art.  2,  c.  108,  Gen.  St. 
Also  the  "auditor  and  treasurer  shall,  once 
in  each  month,  make  a  settlement  of  the  re- 
ceipts and  disbursements  of  the  money  at  the 
treasury,  of  every  description,  under  appro- 
priate heads,  and  file  the  same  with  the  sec- 
retary of  state,  whose  duty  it  shall  be  to  re- 
port them  to  tlie  general  assembly  within  the 
first  10  days  of  each  regular  session;  and  the 
auditor  shall,  once  in  each  month,  ascertain 
whether  the  money  on  hand  in  the  treasury 
agrees  with  the  balance  shown  by  the  books 
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of  ttra  treasurer.  The  resalt  of  snch  Inves- 
tigation lioBbidl  imtnedlately  report  to  tlie 
governor."  Section  4,  art.  2,  o.  6.  Gen.  St. 
"Upon  tlie  expiration  of  tils  term,  or  resigna- 
tion of  his  office,  or  death,  the  secretary  of 
state  and  auditor  of  public  accounts  shall  ex- 
amine his  accounts,  state  the  same,  count  the 
money  in  the  treasury,  take  an  inventory  of 
the  books  and  stationery  and  implements  of 
the  oflSce, "  and  take  a  receipt  for  same  from 
his  successor  in  office.  Section  4,  art.  1,  o. 
106.  Gen.  St. 

It  will  be  seen  that  it  was  the  duty  of  the 
auditor  to  give  permits  for  the  receipt  of  all 
public  money  by  the  treasurer,  and  he  could 
lawfully  receive  no  public  money  without 
said  permit;  and.  If  he  bad  received  it  with- 
out such  permit,  the  auditor,  whose  duty  it 
was  to  look  after  the  payment  of  such  money, 
would  (if  he  did  his  duty)  soon  discover  the 
fact.  And  it  was  the  duty  of  the  auditor  to 
issue  all  warrants  for  the  payment  of  the 
public  money,  and  the  treasurer  could  make 
no  payment  of  the  same  without  such  war- 
rant*. Said  warrants  should  state  the 
amount  to  be  paid,  from  whom,  and  on  what 
account,  and  the  auditor  should  make  corre- 
sponding entries  of  these  matters  on  his 
Ixwks.  It  was  also  the  duty  of  the  treasurer 
to  make  weekly  re()orts  to  the  auditor  of  all 
payments  at  tlie  treasury,  and  the  warrants 
upon  which  the  same  were  made,  etc.  From 
these  reports  the  auditor  could  and  should 
see  whether  or  not  the  payments  were  made 
in  accordance  with  his  warrants,  an  accurate 
account  of  which  was  in  his  office,  and  from 
which  he  could  tell  how  much  money  ought 
to  be  on  band.  Also  it  was  the  duty  of  the 
auditor  to  make  monthly  settlements  with 
the  treasurer  of  the  receipts  and  disburse- 
ments of  the  money  in  the  treasury  of  every 
description,'  etc.  The  auditor  could  and 
should  ascertain  from  his. own  Ixwks  how 
much  money  the  treasurer  had  received  dur- 
ing the  month,  and  how  much  be  had  been 
authorized  to  payout;  and  It  was  his  duty  to 
ascertain  whether  the  money  on  hand  in  the 
treasury  agreed  with  the  books  of  the  treas- 
urer, etc.  As  l)efore  said,  he  could  tell 
whether  the  bookn  of  the  treasurer  truly 
showed  the  amouut  of  money  that  had  been 
received,  and  the  amount  authorized  to  be 
paid  out;  and,  by  making  a  deduction  of  any 
outstanding  checks  that  had  been  issued  by 
the  treasurer  on  his  warrants,  he  could  tell 
whether  the  money  on  hand  agreed  with  the 
treasurer's  books.  Merely  settling  by  com- 
paring the  balance  sheets  of  the  auditor's 
and  treasurer's  l>ooks.  and  thereby  ascertain- 
ing the  respective  amounts  of  the  receipts  and 
expenditures,  was  not  a  compliance  with  the 
statute  supra.  Under  such  practice,  the 
treasurer  could  steal  for  two  years,  which 
the  statute  supra  was  designed  to  prevent. 
Also  in  the  biennial  settlement  of  the  treas- 
urer's accounts,  as  required  by  section  4, 
art  1,  c.  108,  Oen.  St.,  the  auditor's  books, 
if  correctly  and  truly  kept,  would  show  the 
amount  of  money,  and  by  whom  paid,  that 


went  into  the  treasury  during  said  term,  and 
the  amount  of  disbursements,  and  to  whom, 
during  said  term ;  also  he  could,  without  in- 
volving an  unreasonable  task,  count  the 
money  in  the  treasury,  and  ascertain  whether 
the  same  was  correct,  or,  if  the  same  was  in 
the  banks  used  as  depositories,  personally  ap- 
ply to  them  for  the  correct  amounts.  If 
some  of  the  public  debtors  had  paid  by 
checks  drawn  on  someone  of  the  banks  of  the 
state,  and  the  same  had  not  been  collected, 
the  auditor's  books  would  show  that  permits 
had  been  granted  for  these  amounts,  and  the 
exhibition  of  the  checks  themselves  would 
show  that  they  had  not  been  collected;  or,  if 
they  had  been  forwarded  by  any  one  of  the 
three  banks  used  by  the  treasurer  as  state  de- 
positories, and  had  or  had  not  been  collected, 
the  same  could  be  ascertained  at  such  bank. 
Or,  it  the  treasurer  had  exhibited  a  list  of 
checks  drawn  in  favor  of  any  creditors  of 
the  state  on  any  one  of  said  banks,  the  au- 
ditor, by  simply  comparing  them  with  the 
corresponding  warrants  and  receipts,  could 
tell  whether  they  were  authorized;  and  the 
actual  amount  of  money  in  the  treasury  or 
banks  would  show  how  many  of  these  checks 
had  been  paid  to  the  creditors,  and  how 
much  money  had  been  received  on  the  checks 
given  by  the  state's  debtors.  The  law  re- 
quires these  duties  of  said  officers  in  making 
their  monthly  and  biennial  settlements  of  the 
treasurer's  accounts,  etc.,  in  order  to  addi- 
tionally secure  the  safety  of  the  public  money, 
and  to  speedily  and  certainly  detect  and  ex- 
pose any  theft  of  it  by  the  treasurer. 

On  the  7th  of  January,  1884,  the  biennial 
settlement  of  the  treasurer's  accounts  was 
made  as  of  the  81st  of  December  next  pre- 
ceding. Between  the  Blst  of  December  and 
the  7th  of  January  the  treasurer,  upon  the 
permits  of  the  auditor,  had  received  about 
^75,000.  It  seems  that  the  treasurer  took  a 
sufficiency  of  this  sum  to  make  his  books  cor- 
respond with  the  auditor's  down  to  the  81st 
of  December,  and  then  entered  the  amounts 
making  up  the  975,000  as  of  the  proper  dates 
in  the  month  of  January.  Thereby  the 
books  down  to  December  31st  were  made  to 
balance,  and  the  January  statement  was 
made  to  appear  all  right.  Why  did  not  the 
auditor  and  secretary  detect  this  fraud?  The 
auditor  saj's  it  was  because  he  did  not  consult 
his  books  in  reference  to  said  matter,  on  the  oo- 
casion  of  said  settlement;  that  said  settlement 
was  made  by  the  treasurer's  books  alone. 
This  the  auditor  says  was  "not  excusable,  of 
course. "  He  also  states  that  the  treasurer's 
accounts  at  the  banks  were  not  personally 
examined,  but  that  the  treasurer's  entries,  and 
evidences  of  the  same,  were  relied  on,  in  aa- 
certainlng  the  amount  of  the  public  money 
therein. 

We  have  been  thus  particular  to  state  the 
auditor's  and  secretary's  duties,  and  their  al- 
lied omissions  of  duties,  without  meaning 
to  cast  any  personal  rejections  on  either  of 
them.  But  the  statements  are  made  in  view 
of  the  fact  that  the  appellees  rely  upon  these 
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supposed  omissions  as  a  breach  of  contract  on 
the  part  of  the  state,  or  as  an  estoppel,  where- 
by the  appellees  are  released  from  liability  on 
said  bond;  which  propositions  we  will  pro- 
ceed to  discuss. 

The  appellees  went  the  sureties  of  Tate 
that  he  would  faithfully  and  diligently  dis- 
charge all  the  duties  of  his  office.  There  were 
no  conditions  or  provisos  attached  to  tliis  un- 
dertaking. If  he  could  not  have  stolen  ex- 
cept by  the  auditor's  connivance — a  fact  not 
established — or  negligence,  and  he  was  thus 
enabled  to  steal,  it  was  nevertheless  a  breach 
of  faith  on  his  part,  for  which  liis  sureties 
are  liable.  The  law-makera  attempted  to 
hedge  him  in  with  safeguards,  so  that  he 
could  not  steal  without  the  theft  being  al- 
most immediately  discovered,  and  him  de- 
prived of  his  office,  if  the  officer  or  officers, 
whose  duty  it  was  to  look  after  him,  did  their 
duty;  nevertheless  he  was  required  to  give 
bond,  with  sureties,  in  a  large  sum  that  he 
would  faithfully  discharge  his  duties.  Also 
the  auditor  was  not  the  trusted  supervisor  of 
the  treasurer;  for  he,  too,  was  required  to 
give  bond  for  the  faithful  discharge  of  his 
duties.  The  fact  that  this  officer  might  be  neg- 
ligent did  not  license  Tate  to  steal.  It  never- 
theless was  his  duty  to  be  faithful  and  dili- 
gent, and  the  appellees  covenanted  that  he 
would  be.  If  it  were  true  that  the  auditor's 
negligence  made  it  imperative  on  Tate  to 
steal,  it  might  be,  then,  justly  said  that  the 
appellees  ought  to  be  released.  But  the  au- 
ditor's negligence  did  not  have  this  effect. 
It  was  the  duty  of  Tate  not  to  steal,  notwith- 
standing the  auditor's  and  secretary's  negli- 
gence, etc.,  and  the  appellees  covenanted  that 
they  would  be  responsible  if  he  did.  It  was 
not  the  auditor's  and  secretary's  faithful  dis- 
charge of  duty  that  was  to  guaranty  that 
Tate  would  faithfully  and  diligently  dis- 
cbarge his;  but  the  appellees  covenanted 
that  they  would  guaranty  that  fact,  and  be 
responsible  for  bis  failure.  The  common- 
wealth invested  the  auditor  and  secretary  of 
state  with  the  powers  above  mentioned,  not 
as  a  guaranty  to  the  sureties  of  Tate  that  he 
would  faithfully  discharge  his  duties.  If  such 
had  been  the  purpose,  there  would  have  been 
no  need  of  Tate's  giving  security  for  the 
faithful  discliarge  of  liis  duties,  but  the  pow- 
er was  given  to  them  as  an  additional  guar- 
anty to  the  people.  Hence  the  law  required 
Tate  to  give  bond,  with  sufficient  sureties, 
that  he  would  faitlifully  and  diligently  dis- 
charge his  duties;  and,  not  being  satisfied 
with  this  security  alone,  additional  safe- 
guards were  thrown  around  his  official  con- 
duct, in  the  way  of  preventing  his  steal- 
ing and  speedily  detecting  the  same,  as 
additional  security  to  the  people;  and,  as 
'Still  an  additional  security  to  the  poeple,  bond, 
with  sufficient  sureties,  was  required  of  the 
'  auditor  that  he  would  faithfully  and  diligent- 
ly discharge  his  duties.  We  concede  that 
these  duties  were  mandatory  upon  the  audi- 
tor. But  it  does  not  follow  that  Tate's  sure- 
ties are  not  also  responsible;  for  both  bonds 


were  required  as  independent  securities  to  the 
people.  It  was  supposed  that  the  auditor 
might  be  faithless,  negligent,  or  particept 
eriminis  with  the  treasurer;  consequently  he 
was  required  to  give  bond  for  the  faithful  dis- 
charge of  his  duties.  Hence  it  cannot  be 
said  that  he  was  the  trusted  agent  of  the 
state,  any  more  than  was  Tate.  Each  gave 
bond  for  the  faithful  and  diligent  discluirge 
of  his  duties.  Each  covenanted  to  ho  faith- 
ful and  diligent,  independently  of  the  action 
of  the  other.  The  state  required  the  cove- 
nant. The  particept,  even  if  such  were  the 
case,  or  negligence  of  the  auditor  or  the  secre- 
tary, made  Tate  none  the  less  a  criminal,  and 
his  sureties  none  the  less  responsible  for.  his 
defalcation.  Tate  was  expressly  informed  by 
the  statute  that  he  must  not  obey  the  auditor 
in  the  exercise  of  unlawful  authority,  if  be 
attempted  it.  Each  bound  himself,  with  sure- 
ties, that  he  would  do  his  duty.  Independent- 
ly of  the  conduct  of  the  other.  The  law  re- 
quired this  as  independent  and  additional  se- 
curity to  the  people. 

The  following  language  in  Taylor  v.  Bank, 
2  J.  J.  Marsh.  570,  is,  as  far  as  the  principle  is 
concerned,  applicable  here:  "Suppose  these 
several  agents  combine  to  defraud  their  prin- 
cipal, is  the  one  excused  by  the  fact  that  the 
other  is  particepat  Is  the  surety  of  one  ex- 
onerated because  the  other  has  co-operated  in 
the  malfeasance?  Or,  suppose  one  connive 
at  the  fraud  or  improper  conduct  of  the  other, 
is  the  employer  responsible  because  one  of 
its  agents  knew  of  the  delinquency,  and  might 
have  prevented  its  recurrence?  •  •  • 
If  A.  employ  an  agent  to  transact  particular 
business,  and  exact  from  him  surety  for  his 
fidelity,  and  constitute  another  agent,  to  per- 
form other  associate  and  supervisory  func- 
tions, surely,  if  they  both  conspire  to  defraud 
their  constituent,  the  security  shall  not  be 
permitted  to  say  that  the  act  of  the  agent  is 
that  of  the  principal. "  It  is  clear  from  what 
has  been  said  that  the  duties  of  the  auditor 
and  secretary  did  not  form  a  part  of  the  con- 
tract with  Tate's  sureties;  nor  did  their  con- 
duct estop  the  state  from  proceeding  against 
the  sureties. 

The  pleadings  concede  that  Tate  was  a  de- 
faulter prior  to  1882,  but  it  is  denied  that  be 
committed  any  acts  of  defalcation  in  1882 
and  1883.  It  is  alleged  that  he  carried  these 
prior  defalcations  over,  and  was  charged 
with  the  amount  of  them  in  his  biennial  set- 
tlement of  the  first  Monday  in  January,  1882, 
which  went  to  make  up  the  $512,000,  or  the 
8482,000,  supposed  to.  be  on  liand  as  cash  at 
that  time.  It  is  also  alleged  that  the  appel- 
lees are  not  responsible  for  the  same.  It 
was  the  duty  of  Tate  to  safely  keep  the  pub- 
lic money  in  the  treasury,  and  not  to  apply 
the  same  to  his  own  use,  or  to  that  oC  anotln 
er,  unless  authorized  by  the  warrant  of  the 
auditor:  and  any  such  application  would  be 
an  unlawful  conversion,  for  which  the  sure- 
ties on  the  bond  for  that  term  would  be  lia- 
ble; and  he  could  not  thus  carry  an  account 
with  the  state  over  to  the  next  term,  and 
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make  his  sureties  of  ttiat  term  liable  for  it. 
The  conversion  occurred  at  the  moment  of 
the  appropriation,  and  eo  irutante  the  sure- 
ties on  tils  existing  bond  became  liable  for 
it;  and  to  make  his  sureties  on  a  subsequent 
bond  liable  for  it  would  be  to  make  tliem  lia- 
ble for  money  not  on  hand  at  the  time  they 
Itecame  bound  as  sureties,  nor  that  came  to 
hand  during  said  term.  After  tlie  appellant 
had  concluded  its  evidence,  tlie  court  in- 
structed the  jury  to  And  for  the  appellees. 
This  they  did.  The  record  states  that  it  con- 
tains all  the  evidence  introduced  or  offered 
by  the  appellant.  This  statement  complies 
with  the  law.  But  the  record  shows  that 
auditor's  books,  treasurer's  books,  tlie  bank- 
iKtoks,  Tate's  reports  to  the  legislature,  his 
stubs  and  pass'-books,  were  all  considered  as 
read  to  the  jury.  The  pass-books,  however, 
were  rejected  as  evidence.  These  books,  etc., 
are  not  before  the  court,  and  the  appellees 
contend  that  we  must  presume  that  they  con- 
tained evidence  that  authorized  the  court  to 
give  said  peremptory  instruction.  As  said, 
it  was  admitted  that  Tate  had  committed  de- 
falcations, and  the  only  question  was  whether 
or  not  he  had  committed  them  during  his 
term  of  1882  and  1883.  It  is  sufficient  to  say 
that  the  evidence  tended  to  show  that  a  part 
of  the  defalcations  was  committed  during 
said  term. 

It  has  been  held  by  this  court,  time  and 
again,  that  if  the  plaintiff's  evidence  tends  to 
make  oat  his  side  of  the  issue.  In  whole  or  in 
part,  it  Is  the  duty  of  the  court,  not  to  take 
the  case  from  the  jury,  but  to  let  them  pass 
upon  the  issue,  although  the  court  might  be 
of  the  opinion  that,  if  there  was  a  verdict  tor 
the  plaintilT,  it  should  be  set  aside.  Also,  in 
such  case,  tlie  issue  should  be  submitted  to 
the  jury,  although,  in  the  opinion  of  the 
court,  the  evidence  on  the  other  side  was 
overwhelming.  The  jury  have  the  exclusive 
right  to  weigh  and  pass  upon  the  evidence; 
and  for  the  court  to  take  the  case  from  them, 
because,  in  Its  opinion,  the  evidence  on  the 
one  side  overwhelms  tliat  on  the  other,  would 
nsurp  the  prerogative  bt  the  jury.  We  may 
presume  that  the  books  and  other  papers  re- 
ferred to  would  show  all  that  is  claimed; 
nevertheless  the  appellant  had  evidence  be. 
fore  the  jury  that  tended  to  support  its  side 
of  the  issue,  and  contradictory  of  tlie  books, 
etc.  And  it  was  entitled  to  have  the  jury 
pass  npon  this  conliicc  of  evidence,  although 
its  evidence  was  weak  and  insigniflcant.  as 
compared  with  that  which  the  books  showed 
for  the  appellees.  Had  the  jury  passed  upon 
the  issue,  and  the  case  were  here  for  review 
upon  a  record  that  showed  all  the  evidence 
used  before  the  jury  was  not  here,  then  we 
would  presume  that  the  absent  evidence  au- 
thorized the  verdict.  The  same  rule  obtains 
in  trials  by  the  court.  But  this  rule  does  not 
obtain  where  the  court  has  withdrawn  the 
issue  from  the  jury.  In  such  a  case,  the 
only  question  is,  was. there  evidence  enough 
to  entitle  the  pai-ty  offering  it  to  go  to  the 
jnrjt    Easley  v.  Easley,  18  B.  Mon.  93.  The 


auditor's,  treasnrer's,  and  bank's  books,  in- 
cluding the  pass-books,  involving  the  treas- 
urer's official  transactions  that  showed  his  de- 
falcations, are  a  great  many;  and  for  a  jury 
to  be  requii-ed  to  investigate  the  books,  item 
by  item,  in  order  to  determine  whether  there 
was  a  defalcation,  and  when  and  to  what  ex- 
tent, would  devolve  a  duty  upon  them  that 
they  could  not  understand.  Therefore  it 
would  suggest  of  itself,  at  first  blush,  that 
persons  who  were  competent  to  investigate 
and  understand  the  books,  and  had  investi- 
gated them  sufficiently  to  explain  them  to  the 
jury  in  reference  to  the  question  at  issue, 
should  he  allowed  to  do  so.  Of  course,  he 
should  be  able  to  tell  what  the  books  show  in 
reference  to  these  questions,  and  he  should 
refer  to  the  books  themselves,  if  required  to 
do  so.  The  pass-book,  according  to  the 
proof,  was  regularly  and  accurately  kept  by 
Tate  in  connection  with  the  discharge  of  his 
duties,  and  it  was  competent  to  go  to  the  ju- 
ry as  a  part  of  his  official  transactions,  in  a 
contest  with  his  sureties  on  liis  bond.  The 
judgment  is  reversed,  and  the  case  is  re- 
manded, with  directions  to  grant  the  appel- 
lant a  new  trial,  and  for  further  proceedings 
consistent  with  this  opinion. 


COIOIOHWBALTH  D.  TaTE  et  oZ. 

(Court  of  Appeal*  of  Kentucky.    Feb.  87, 1890.) 

AcnoKS  ON  Ofvictal  Bonds— Paxtibs—Plcad- 
nro — AiainmttiT. 

1.  Under  CivU  Code  Kj.  I  X,  providing  that 
sureties,  severally  liable  on  the  same  or  separate 
instrvunents,  may  all  or  any  of  tham  be  Included 
in  the  same  action,  the  state  may  bring  one  action 
on  the  offioial  bonds  of  the  state  treasurer  for  sev- 
eral successive  terms,  against  the  treasurer  and 
those  of  bis  sureties  who  are  the  same  on  all  the 
bonds,  and  recover  the  whole  amount  of  the  treas- 
urer's defalcations  daring  the  several  terms;  and 
it  is  not  necessary  to  include  in  such  action  those 
of  the  sureties  wdo  are  not  on  all  the  bonds. 

2.  In  such  action,  though  the  sureties  are  the 
same,  each  bond  should  be  set  out  in  a  separate 
paragraph,  to  show  the  contract  by  which  tliey  be- 
came severally  bound. 

8.  Where  each  bond  is  thus  set  out  in  a  sepa- 
rate paragraph,  but  the  amonnt  of  defalcation  for 
the  term  covered  by  each  t>ond  cannot  be  aaoer- 
tained  and  is  not  set  out,  there  may  be  an  adden- 
dum or  continuation  of  these  two  paragraptis,  re- 
lating to  both,  and  stating  the  total  defalcatisn 
daring  the  two  terms;  bat  It  is  error  to  make  such 
statement  by  the  addition  of  a  third  separate  para- 
graph. 

4.  The  addition  of  such  third  paragraph.where 
the  three  paragraphs  state  a  cause  of  action,  is 
merely  an  error  in  form,  and  may  be  cared  by 
amendment. 

Appeal  from  circuit  court.  Franklin  coun- 
ty. 

"To  be  officially  reported." 

Thos.  or.  Nines  and  P.  W.  Hardin,  Atty. 
Gen . ,  for  the  Commonwealth.  Wm.  Lindsay, 
D.  W.  Liiidsey,  A.  Duvall,  F.  Chinn,  J.  W. 
Rodman,  W.  A.  Sudduth,  and  P.  2*.  Thomp- 
son, St.,  for  appellees. 

Bennett,  J.  The  facts  relating  to  the 
election  of  James  W.  Tate  to  the  office  of 
treasurer  of  this  state,  and  bis  repeated  dec- 
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tions  to  said  o£Bce;  his  suspension  from  office ; 
impeachment  and  removal, — are  stated  in  the 
opinion  in  the  case  of  James  W.  Tate  and  liis 
sureties  on  hia  ofiScial  bond  for  the  term  of 
1882  and  1883,  this  day  rendered,  (ante,  113.) 
This  action  is  against  his  sureties  on  his  of- 
ficial bonds  for  the  two  terms, — one  for  1886 
and  1887,  and  one  for  1888  and  1889,— to  re- 
cover the  amount  of  said  Tate's  defalcations 
for  either  or  both  of  said  terms.  The  appel- 
lant, in  paragraphs  1  and  2,  set  out  a  cause 
of  action  on  each  bond,  and  filed  a  copy  of 
the  same  with  each  paragraph,  except  the 
amount  of  defalcation  occurring  in  each 
term  was  left  blank.  In  the  third  paragraph 
it  reiterates  substantially  all  the  allegations 
of  the  first  and  second  paragraphs,  together 
with  the  additional  statement  that  the 
amount  of  defalcation  occurring  in  said  two 
terms  was  $162,286.81;  and  that  the  appel- 
lant could  not  tell  what  part  of  said  defalca- 
tion occurred  during  the  term  of  1886  and 

1887,  or  what  part  occurred  in  the  term  of 

1888,  but  it  did  occur  during  said  terms;  but 
the  fact,  as  to  the  amount  convei-ted  by  Tate 
during  each  term,  was  peculiarly  within  his 
knowledge.  The  twenty-sixth  section  of  the 
Civil  Code  providfes :  "Persons  severally  liable 
upon  the  same  contract,  and  parties  to  bills 
of  exchange,  to  promissory  notes  placed  upon 
the  footing  of  bills  of  exchange,  or  to  com- 
mon orders  and  checks,  and  sureties  on  the 
same  or  separate  instruments,  may,  all  or  any 
of  them,  *  *  *  be  included  in  the  same 
action,  at  the  plaintiff's  option. "  According 
to  this  provision  of  the  Code,  it  seems  that  if 
the  plaintiff  holds  two  or  more  separate  obli- 
gations for  money,  and  the  same  sureties  are 
to  each  obligation,  all  at  the  option  of  the  plain- 
tiff may  be  sued  in  the  same  action ;  or,  if 
each  obligation  has  adifferent  set  of  sureties, 
tliey  all  may  nevertheless  be  joined  in  the 
same  action,  at  the  plaintiff's  option,  pro- 
vided the  covenants  are  for  the  performance 
of  substantially  the  same  class  of  duties;  for 
it  is  presumed  that,  if  the  codlfiers  had 
meant  that  the  sureties  should  be  the  same 
to  each  obligation  in  order  to  entitle  the 
plaintiff  to  join  them  in  one  action,  they 
would  have  said  so.  It  could  have  been  done 
by  simply  using  the  expression,  "if  the  sure- 
ties l>e  the  same  on,"  preceding  the  word 
"separate."  But  they  did  not  use  this  ex- 
pression, nor  any  expression  of  similar  im- 
port. But  the  language  used,  as  before  in- 
timated, entitles  the  plaintiff,  holding  sepa- 
rate obligations,  with  different  sureties  to 
each,  if  these  obligations  are  for  the  perform- 
ance of  substantially  the  same  thing,  to  in- 
clude them  all  in  one  action.  Of  course,  in 
such  case,  there  would  have  to  be  the  same 
principal  to  each  obligation;  otherwise  there 
would  have  to  be  separate  actions.  We  have 
been  speaking  of  the  case  of  a  totally  different 
set  of  sureties,  but  with  the  same  principal, 
to  each  instrument.  But,  where  the  sureties 
and  principal  are  all  the  same  to  each  instru- 
ment there  can  be  no  doubt  of  the  plaintiff's 
right  to  include  them  in  the  same  action;  or 


if  the  principal  is  the  same,  and  the  sureties 
are  In  part  the  same  to  each  instrument, 
there,  also,  can  be  no  doubt  of  the  plaintiff's 
right  to  join  them  all  in  the  same  action ;  and, 
if  possible,  it  is  still  clearer  that  he  may  in- 
clude those  that  are  the  same  to  each  instru- 
ment in  the  same  action,  for  the  Code  ex- 
pressly provides  tliat  he  may  sue  any  part  of 
them  at  his  option.  While  it  is  true  that  they 
all  may  he  included  in  the  same  action,  yet 
where  there  are  two  or  more  instruments,  al- 
though the  sureties  sued  are  the  same,  each 
instrument  should  be  set  out  in  a  separate 
paragraph,  in  order  to  show  the  contract  by 
which  they  became  severally  tx>und.  Here 
each  bond  is  set  out  in  a  separate  paragraph, 
and  the  same  sureties  on  each  bond  are  sued. 
The  sureties  that  are  on  one  l>ond,  and  not  on 
the  other,  are  not  sued.  The  appellant,  as 
said,  had  a  right  to  include  these  in  the  same 
action.  Whatever  defalcation  occurred  dur- 
ing said  two  terms,  all  of  the  sureties  sued, 
being  the  same  on  both  bonds,  are  liable  for 
the  whole  amount.  They  are  equally  liable 
to  the  appellant  for  said  amount,  whether  all 
of  the  defalcation  occurred  during  either 
terni,  or  partly  in  both ;  and,  as  said,  the  only 
necessity  of  suing  on  each  covenant  is  to 
show  whereby  they  are  become  bound.  But 
the  respective  obligations  make  them  several- 
ly bound  for  the  entire  defalcation  that  oc- 
curred during  said  two  terms;  and  the  appel- 
lant has  the  perfect  right  to  sue  and  collect 
this  money  off  of  all  or  any  one  of  them.  In 
suing  and  collecting  its  debt  off  of  any  one 
of  them,  it  is  not  bound  to  so  shape  its  suit  as 
to  preserve  or  facilitate  appellees'  remedies 
against  their  unsued  co-sureties,  or  against 
each  other  that  is  sued.  It  is  true  that  it 
cannot  purposely  do  anything  to  destroy  ap- 
pellees' remedies  against  their  co-sureties. 
But  whatever  the  law  authorizes  it  to  do  in 
the  way  of  forcing  the  collection  of  its  debt, 
although  the  pursuit  of  the  remedy  may  cause 
Inconvenience  and  hardship  to  the  parties 
sued  in  reference  to  their  remedies  against 
their  unsued  co-sureties  or  in  reference  to 
each  other,  it  has  the  perfect  right  to  do;  else 
the  law  would  not  have  given  it  such  rem- 
edy. It  is  its  debt  that  it  is  trying  to  collect 
by  such  means  as  the  law  gives,  and  that  law 
does  not  require  it  to  pursue  such  a  course  as 
to  preserve  an  easy  remedy  against  the  appel- 
lees' co-sureties.  Their  remedy  against  their 
co-sureties  grows  out  of  equities  wholly  in- 
dependent of  the  appellant,  and  about  which 
it  has  no  concern  whatever,  except  to  do 
nothing  that  will  impair  that  right,  save 
what  may  incidentally  grow  out  of  the  appel- 
lant's pursuit  of  its  remedies. 

Now,  the  petition  shows  on  its  facea  cause 
of  action  against  the  appellees.  The  first  and 
second  paragraphs  are  defective  only,  in  not 
stating  the  amount  of  defalcation  during  the 
term  for  wliich  the  bond  was  given.  They 
both  say  that  there  was  a  conversion  during 
each  term,  but  the  amount  is  left  blank.  The 
third  paragraph  says  that  during  said  two 
terms  the  said  amount  converted  was  up- 
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wmtdB  of  9162,000.  The  appellees  are  each 
boand  to  the  appellant  for  this  entire  sum, 
the  recovery  of  which  the  appellunt  is  alone 
interested  in  looking  after.  With  the  equi* 
ties  of  the  appellees,  in  reference  to  contribu- 
tion among  each  other,  or  in  reference  to  con- 
tribution from  the  unsued  co-sureties,  the 
appellant  is  not  one  whit  concerned.  Its 
money  is  all  it  wants,  and  the  appellees  agreed 
to  pay  it. 

Suppose  that  the  appellant's  petition,  by 
being  in  three  paragraplis,  is  informal  or  de- 
fective by  reason  thereof,  but  nevertheless, 
taken  all  and  all,  states  a  cause  of  action, 
(and  it  certainly  does,)  should  ibe  appellant 
be  turned  out  of  court  on  demurrer?  Pom. 
Bern,  g  549,  says:  "The  true  doctrine  to  be 
gathered  from  aA\  the  cases  is  that  if  the  sub- 
stantial facts  which  constitute  a  cause  of  ac- 
tion are  stated  in  a  complaint  or  petition,  or 
can  be  inferred  by  reasonable  intendment  from 
the  matters  which  are  set  forth,  although  the 
allegations  of  these  facts  are  im  perfect,  i  ncom- 
plete,  and  defective,  such  insufiicieDcy  per- 
taining, however,  to  the  form,  rather  tiian 
the  substance,  the  proper  mode  of  correction 
is  not  by  demurrer,  nor  by  excluding  evidence 
at  the  trial,  but  by  a  motion  before  trial  to 
make  the  averments  more  definite  and  certain 
by  amendment."  Here,  as  before  said,  the 
petition,  in  the  three  paragraphs,  sets  forth  a 
cause  of  action  against  each  one  of  the  appel- 
lees for  the  full  amou  nt  claimed.  The  first  and 
second  paragraphs  were  proper,  as  showing 
the  respective  obligations  by  which  the  appel- 
lees each  became  liable  for  the  entire  sum, 
and  they  are  only  liable  for  the  entire  sum  by 
virtue  of  their  being  on  each  bond;  otherwise 
the  parties  to  each  bond  would  only  be  liable 
for  the  defalcation  that  occurred  during  the 
term  that  such  bond  covered.  Then,  as  the 
appellees  were  severally  liable  on  each  bond 
for  the  entire  defalcation  that  occurred  dur- 
ing the  two  terms,  and  as  that  liability  re- 
quired two  paragraphs  to  set  it  forth,  the 
only  error  consisted  in  having  the  third  para- 
graph. Said  paragraph  should  have  been 
simply  an  addendum  or  continuation  of  the 
first  and  second  paragraphs,  and  relating  to 
Ix>th,  and  explaining  why  the  respective 
amounts  of  Tate's  conversion  or  defalcation 
in  each  was  left  blank.  But  it  is  said  that 
the  Code  only  authorizes  a  party  to  allege  al- 
ternatively the  existence  of  one  or  another 
fact,  in  case  either  constitutes  the  same  cause 
of  action.  If  we  concede  this  interpretation 
of  the  Code  to  be  correct,  then  the  appellees 
are  confronted  with  tlie  fact  that,  as  between 
the  appellant  and  appellees,  there  is  but  one 
cause  of  action  set  out,  although  upon  sepa- 
rate instruments;  for  each  appellee  is  liable 
for  the  whole  sum  claimed.  If  the  entire  de- 
falcation, if  any,  had  occurred  in  either  term, 
the  appellees  would  have  been  liable  for  it; 
but  the  defalcation  was  scattered  over  two 
terms,  and  appellees  are  liable  for  it.  In 
either  case,  as  before  said,  it  constitutes  but 
one  action  under  the  Code.  As  to  the  ques- 
tion of  contribution,  the  appellees  will  have 


to  look  out  for  themselves.  The  appellant 
is,  under  the  law,  entitled  to  coerce  the  whole 
amount  of  its  debt  out  of  any  one  or  all  of 
them;  and  it  is  not  bound  to  so  shape  its 
pleadings,  or  to  so  shape  its  allegations,  as 
to  make  the  appellees'  right  to  contribution 
easy,  or  appear,  as  to  the  amount,  of  record. 
Upon  the  return  of  the  cause,  the  appellant 
should  be  allowed  to  amend  its  petition  in 
conformity  with  the  foregoing  views.  The 
judgment  is  reversed,  with  directions  for 
further  proceedings  consistent  with  this  opin- 
ion. 


Best's  Ez'b  v.  Yanhook's  Abm'b. 

Vaughan  et  al.  v.  Best's  £x'b. 

(Court  of  Appeals  of  KenMuHvy.    Feb.  18, 1890.) 

Wiu.a— SsRTioa  of  Pbooiss— Dbobbb. 

1.  A  testator  devised  land  to  several  persons, 
and  directed  that  the  land  staoald  not  be  sold  un- 
der any  pretext,  and  provided  that,  if  either  of  the 
devisees  should  die  without  Issue,  his  portion 
should  go  to  the  survivors.  One  of  the  devisees 
was  absent,  and  his  residence  unknown,  and  the 
will  provided  that,  U  he  should  never  return  to 
claim  his  portion,  it  should  bo  to  the  other  devi- 
sees. The  absent  devisee  died  subsequent  to  the 
death  of  the  testator,  and  his  portion  was  divided 
among  the  surviving  devisees.  Afterwards  an- 
other of  the  devisees  died,  and  one  of  his  heirs 
filed  a  bill  in  equity  against  his  other  heirs,  and 
had  the  share  of  the  absent  devisee  which  was  al- 
lotted to  her  rplainttlTs)  ancestor  sold  for  parti- 
tion. Held,  that  the  heirs  of  the  surviving  devi- 
sees took  a  fee-simple  title  to  the  land  devised  to 
the  one  who  was  absent,  and  the  decree  for  parti- 
tion was  binding  on  those  Who  were  made  parties 
to  that  suit. 

2.  Where  all  the  parties  to  an  action  were 
summoned  to  answer  the  original  petition,  buttlie 
record  fails  to  show  whether  some  of  them  were 
summoned  to  answer  an  amended  petition,  it  will 
be  presumed,  after  the  lapse  of  35  or  40  years,  that 
all  the  rarties  were  served  with  proper  process. 

8.  W  here  land  sold  under  a  decree  of  court  is 
situated  in  another  county  from  that  in  which  the 
action  is  brought,  and  the  decree  is  procured  at 
the  instance  of  the  owners  who  receive  the  benefit 
of  it,  they  will  not  be  allowed  to  vacate  the  decree, 
and  recover  the  land,  without  any  otCsr  to  restore 
the  purchase  money. 

Appeals  from  circuit  court,  Oarrardoounty. 

"Not  to  be  otficially  reported." 

Anderson  &  Hemdon,  for  Best's  £x'r. 
M.  H.  Owsley  and  W.  O.  Bradley,  for  Van- 
hook's  Adm'r  and  Yaughao. 

Holt,  J.  The  will  of  Ebenezer  Best,  Sr., 
who  died  in  1839,  provides:  "I  will  and  be- 
queath the  tract  of  land  upon  which  I  now 
reside,  estimated  at  about  1,200  acres,  to  the 
following  persons,  in  the  following  manner, 
with  the  conditions  annexed:  1  give  to  Al- 
fred Best,  who  now  lives  with  me,  that  por- 
tion of  the  aforesaid  land  commonly  called  the 
■  Woods  Tract,'  and  estimated  at  nSjg  acres, 
to  him  and  his  heirs,  forever.  To  William 
Best,  of  Indiana,  I  give  the  Joe  Wilson  tract, 
estimated  at  205  acres,  to  him  and  his  heirs 
forever.  To  Humphrey  Best,  who  also  re- 
sides with  me,  I  give  the  upper  end  of  the 
400  acres  commonly  known  and  designated 
as  my  father's  400-acre  tract,  that  tract  be- 
ing equally  divided  by  a  direct  line  crossing 
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PkintUck  creek.  The  upper  portion,  esti- 
mated at  200  acres,  is  to  the  said  Hamphrey 
and  his  heirs  in  like  manner.  To  Oliver 
Best,  now  residing,  if  alive,  in  parts  un- 
known, I  give  that  part  of  the  land  which 
iies  between  the  portion  given  to  William 
and  Humphrey  Best,  estimated  at  200  acres 
to  him  aiMl  his  heirs.  I  give  in  like  manner, 
to  Tyre  Best,  that  part  of  my  land  called  and 
known  by  the  name  of  the  ■  Johnson  Tract,' 
containing  the  quantity  of  about  200  sicres. 
To  the  children  of  James  Best,  deceased,  I 
will  and  bequeath  the  residue  of  the  afore- 
said tract  of  1,200  acres  known  as  the  <  Mont- 
gomery Place.'  The  whole  of  the  foregoing 
devises  are  made  subject  to  the  following 
conditions  and  trusts:  1  wish  it  most  clear- 
ly understood  my  land  Is  not  to  be  sold.  The 
legal  title  is  to  be  held  by  Henry  Miller  and 
Oliver  Terrell,  who  are  hereby  appointed 
trustees  to  hold  the  same  for  the  use  and 
benefit  of  the  aforesaid  legatees  and  their 
heirs.  The  land,  I  repeat,  is  not  to  be  sold 
under  any  pretext,  either  by  a  court  of  chan- 
oery  or  by  an  act  of  the  legislature.  If 
either  of  the  aforesaid  legatees  dies  without 
Issue,  then  the  portion  to  which  he  or  they 
was  entitled  is  to  go  to  the  survivors  pquallr, 
and  to  be  held  in  like  manner  by  the  trustees 
for  the  use  of  the  survivors.  Should  Oliver 
Best  never  return  to  claim  his  legacy,  then 
the  part  of  the  land  allotted  to  him  is  to  go 
to  the  balance  of  tlie  aforesaid  mentioned 
legatees.  In  the  npean  time,  until  it  is  as- 
certnined  whether  he  Is  living  or  not,  my  will 
is  that  Humphrey  and  William  Best  have 
the  use  of  the  place  devised  to  him,  with  in- 
structions to  cultivate  tlie  same  carefully." 
Oliver  Best  died  subsequent  to  the  testator. 
This  is  averred  in  an  amended  reply  filed  in 
this  suit  Augnst26, 1877.  and  not  denied.  His 
death  occurred  probably  about  1845.  The  por- 
tion of  the  land  devised  to  him  was  allotted 
among  the  surviving  devisees,  the  five  child- 
ren of  James  Best  getting  about  87  acres  of  it; 
their  names  being  D.EL  Best,  Mary  £.  Holmes, 
Samnel  Best,  John  Best,  and  Ebenezer  Best. 
Samuel  Best,  who  was  the  father  of  the  ap- 
pellants AnnE.  Vaughan  and  Mary  Burnam, 
died  in  1851.  Et)enezer  and  John  Best  died, 
respectively,  in  1851  and  1868,  leaving  no  is- 
sue. In  1847,  Mary  E.  Holmes  and  her  then 
husband  brought  a  bill  in  equity  in  the  Mad- 
ison circuit  cuurt  to  partition,  not  only  the 
lands  devised  to  James  Best's  children  by  £. 
Best,  Sr.,  but  also  the  37  acres  derived  by 
them  from  Oliver  Best.  The  lands  did  not 
lie  adjoining,  but  in  the  same  vicinity,  the 
greater  portion  being  in  Madison  county,  but 
the  37  acres  in  the  adjoining  county  of  Gar- 
rard. The  other  children  of  James  Best 
were  made  defendants  to  the  action,  as  well 
as  the  trustees  under  the  will  of  E.  Best,  Sr. 
Some  time  after  the  bringing  of  this  suit,  an 
amended  petition  was  filed  in  it,  by  which  the 
parties  elected  to  proceed  only  as  to  the  87 
acres,  and  for  a  sale  instead  of  a  partition  of 
it.  A  decree  to  this  effect  was  entered,  and 
it  was  sold  in  1848.  Tyre  Best  being  the  pur- 
chaser.   A  commissioner's  deed  was  made  to 


him,  and  a  commlesioner  also  appointed  to  ool- 
lect  the  purchase  money, with  orders  to  distrib- 
ute it  among  the  James  Best  children.  There 
is  nothing  showing  he  did  not  do  so,  and  this 
should  be  presumed  after  this  lapse  of  time. 
Tyre  Best  went  into  possession  of  the  land, 
and  died  intestate  in  1849.  His  land  was 
divided  among  his  heirs,  and  of  the  87  acres 
about  26  acres  was  allotted  to  bis  daughter, 
the  wife,  and  now  the  widow,  of  E.  Best, 
whose  executors  brought  this  action.  In  the 
settlement  of  his  estate  an  Hrrangeinent  was 
made  by  which  his  daughter  Mrs.  Best  ac- 
cepted money,  and  it  was  agreed  that  the  26 
acres  of  land  were  to  belong  to  her  husband, 
and  that  she  would  make  title  to  it  whenever 
desired  to  his  vendee,  T.  A.  Yanhook,  her 
husband  having  included  it  in  a  sale  of  about 
125  acres  of  land  by  title-bond.  The  vendee 
went  into  possession,  and  this  action  was 
brought  against  his  administrator  by  the  ex- 
ecutors of  £.  Best  for  a  balance  of  purchase 
money.  It  is  averred  that  his  widow  and 
heirs  are  ready  and  willing  to  make  title  ii» 
conformity  witli  the  bond  of  their  ancestor. 
It  thus  appears  that  Tyre  Best,  and  thos» 
clsiminf!  through  him,  have  been  in  posses- 
sion of  the  land  in  contest  ever  since  1848, 
by  virtue  of  the  purchase  at  the  decretal  sale 
then  made.  The  defense  to  this  action  is 
that  the  title  to  the  land  purchased  by  Van- 
book  is  defective  as  to  tlie  portion  of  the  37 
acres  included  In  it.  The  surviving  James 
Best  children  were  mude  parties,  together 
with  the  heirs  of  such  as  are  dead  leaving  is- 
sue. They  claim  the  37  acres  of  land,  and  it 
is  unnecessary  to  say  in  what  proportion, 
owing  to  our  conclusion  upon  a  question  in- 
volving tlieir  claim  to  it.  The  lower  court 
held  th((t  the  appellees  D.  K.  Best  and  Mary 
E.  Holmes  have  an  interest  in  the  37  acres- 
The  executors  of  £.  Best  have  appealed  from 
this  ruling,  while  Ann  H.  Vaughsn  and  Mary 
Burnam,  whose  claim  to  an  interest  was  de- 
nied, have  also  appealed.  It  is  contended 
that  the  judgment  of  sale  by  the  Madison  cir-  . 
cuit  court,  and  which  has  never  been  vacated 
or  reversed,  was  void  ab  initio. 

All  of  the  children  of  Jauies  Best  were  be- 
fore the  court  upon  the  original  petition. 
The  record  of  the  suit  does  not  show  that 
they  were  again  summoned  upon  the  amend- 
ed petition.  Some  of  them  were  then  in- 
fants, however,  and,  after  the  amendment 
was  filed,  a  guardian  ad  litem  was  appointed 
for  them,  and  the  record  shows  that  the  trus- 
tees under  the  will  of  E.  Best,  Sr.,  were  sum- 
moned to  answer  the  amended  petition.  But 
while  the  record  does  not  show  that  the- 
James  Best  children,  who  were  defendants, 
were  again  summoned,  yet  it  it  does  not  show 
that  they  were  not,  save  so  far  as  this  is  to 
be  presumed  from  the  absence  of  any  sum- 
mons showing  it.  After  such  a  lapse  of 
time,  however,  it  must  be  presumed  that  tlie 
Judgment  of  a  court  of  general  jurisdiction 
was  rendered  when  all  the  proper  parties^ 
and  who  were  made  parties  in  the  plead- 
ings, were  before  It  l»y  proper  service  of  pro- 
cess.   If  the  record   shows  nothing  to  th» 
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contrary,  siich  a  presumption,  after  anch  a 
lapse  of  time,  sliould  be  indulged  for  tlie 
proper  protection  of  innocent  paities,  and 
the  stability  of  titles. 

It  is  true  tlie  land  sold  under  ttie  decree 
was  sitasted  in  another  county  fro<n  that  in 
which  the  action  was  pending;  but  the  judg- 
ment was  procured  at  the  instance  of  the 
owners  of  the  land,  and  they  received  the 
benefit  of  it.  They  now,  without  any  offer 
of  restitution  of  the  purchase  money,  ask  a 
coart  of  equity  to  give  them  tlie  land.  A 
court  of  equity  should  not  hasten  to  do  so, 
and.  Indeed,  should  not  do  it,  unless  the  rules 
of  law,  which  cannot,  of  course,  be  varied  to 
suit  ev<ery  case  of  hardship,  require  it.  Par- 
ties should  not  be  allowed  to  question  a  judg- 
ment in  their  favor,  obtained  at  thebr  in> 
stance,  and  affording  all  the  relief  they  de- 
sired. 

The  question  then  recnrs,  did  the  chil- 
dren of  James  Best  have  the  fee-simple  title 
to  this  land?  If  so,  it  passed  by  the  decretal 
sale.  It  is  contended,  however,  that  under 
the  will  of  £.  Best,  St.,  they  did  not  have 
aucb  title,  bat  merely  took  the  land  for  life. 
It  must  be  borne  in  mind  that  this  land,  by 
the  will,  was  given  to  Oliver  Best,  and  that 
the  children  of  James  Best  derived  it  from 
him,  and  not  direct  from  their  grandfather. 
They  bare  treated  it  as  their  own  absolutely, 
without  question  of  their  right  The  very 
parties,  in  part,  who  procured  the  decree  to 
8^  it.  and  the  Iwirs  of  tlie  deceased  parties 
to  the  suit  in  which  the  decree  was  obtained, 
are  now  asserting  right  to  it.  The  paities 
and  privies  to  that  suit  now  claim  it.  Oliver 
Best,  dying  after  his  father,  took  moder  his 
will  a  life-estate,  tiie  remainder  to  his  issue, 
and,  in  deCanli  of  issoe,  to  pass  to  the  sur- 
vivfaig  devtsees.  It  is  evident,  from  alt  of 
its  proTiaions,  that  the  testator  so  intended. 
The  devise  was  so  conditioned  that,  in  case 
<rf  Oliver's  death  without  iaaue,  the  surviv- 
ing devisees  took  abB<dately.  If  he  had  died 
leaving  issue,  the  absointa  right  would  have 
passed  to  them.  As  he  died  without  issue,  it 
vested  in  the  surviving  devisees.  It  is  true 
the  will  provides  tlmt  the  land  is  not  to  be 
•old,  bat  this  provision  should  be  regarded  as 
for  the  benefit  of  the  party  to  whom  the  right 
would  pass  in  the  event  of  the  life-tenant  dy- 
ing without  issue,  or  for  the  benefit  of  the 
remainder-man.  This  was,  no  doubt,  the 
inteation  of  tiie  testator.  It  should  not  be 
regarded  as  an  attempt  to  create  a  perpetuity. 
If  so.  It  would  be  void  by  statate.  It  was 
merciy  a  restriction  apon  the  power  of  alien- 
ation by  the  life-tenant,  to  secure  the  remain- 
der to  the  descendants  of  the  testator.  A 
particular  estate  was  created  with  remainder 
to  the  issue  of  Oliver  Best,  or,  in  the  event  of 
his  death  without  issue,  with  remainder  to 
the  survivors.  In  our  opinion,  the  children 
of  James  Best,  as  survivor,  acquired  the  al>- 
scdute  rigtit  to  the  land  in  contest,  and  the 
judgment  is  therefore  revei'sed  upon  the  ap- 
peal of  E.  Best's  executors,  with  directions 
to  render  judgment  in  their  favor  for  the 


purchase  money  sued  for,  provided  a  title  l>e 
tendered  in  conformity  with  the  title-bond  of 
£.  Beat;  but,  if  tliis  be  not  done,  then  the 
contract  of  sale  between  him  and  Yanhook 
will  be  rescinded  upon  equitable  terms.  The 
case  is  affirmed  upon  the  appeal  of  Doc 
Vaughan,  etc.,  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opin- 
ion. 


COMl(ONWBAI.TH  V.  MASONIO  TeMPLB  CO. 

(Cowrt  of  A  ppeol*  ef  KmOw^iy.    March  B,  1890.) 
CoLLScTioN  OF  Taxss — Isimscmott. 

1.  Gen.  Bt.  Ey.  (Ed.  1878,)  c.  98,  art  8,  S{  8,  t. 
require  the  sherifi  to  give  bond  each  year  for  ool- 
lectlon  of  the  revenue  and  dues,  and  the  bond  stip- 
ulates that  he  shall,  during  the  year,  by  himself  or 
depaties,  ooUeot,  account  for,  and  pay  into  the 
state  treasury,  or  to  the  proper  person,  all  taxes 
and  public  dues.  On  Ms  failure  to  do  so  oy  a  meci- 
fled  time,  he  and  his  sureties  shall  be  liable  there- 
for, and  the  commonwealth  shall  have  a  lien  on  tais 
land  which  shall  not  be  discharged  trntil  he  has  ob- 
tained a  quietus.  Held,  that  a  sherilt  was  entitled 
to  a  quietus  for  taxes  with  which  he  had  beconte 
chargeable  during  his  term,  but  which  he  had  been 
enjoined  from  collection  by  order  of  court. 

2.  Where  the  injunction  against  the  ooUeotion 
of  the  taxes  is  not  dissolved  by  the  appellate  court 
until  after  the  expiration  of  the  term  of  ofBce  of 
the  sheriff  who  was  chargeable  ttaerenrith,  his  snc- 
«easor  has  authority,  under  the  statute,  to  colleot 
the  same. 

Appeal  from  Louisville  law  and  equity 
court. 

"To  be  oflScialty  reported." 

Helm  &  Bruce,  for  appellant.  T.  L.  Bvr- 
7}ett  and  Lane  A  Burnett,  for  appellee. 

Lewis,  C.  J.  In  1885  appellee  brought  an 
action  against  J.  D.  Barbour,  sheriff  of  Jef- 
ferson county,  to  enjoin  collection  by  him  of 
certain  taxes  assessed  on  a  lot  of  land  in  the 
city  of  Louisville,  for  the  years  1862  to  1885, 
inclusive,  and  obtained  judgment  perpetuat- 
ing that  injunction.  But  upon  appeal  to  this 
court  the  judgment  was  reversed,  with  direc- 
tions for  dissolution  of  the  injunction  and 
dismissal  of  the  action.'  In  January,  1889, 
appellee  broaght  the  present  action  against 
William  Claik,  soccessor  in  ofiSce  of  Barbour, 
to  enjoin  collection  by  him  of  the  identical 
taxes,  and  the  judgment  now  appealed  from 
is,  in  effect,  the  same  as  the  other.  It  a|)- 
pears  that  Barbour's  term  of  ofiice  expired, 
and  he  obtained  from  the  auditor  of  public 
accounts  a  quietus  for  each  of  the  years  1885, 
1886,  before  the  first  injunction  obtained  was 
dissolved,  or  his  right  to  collect  the  taxes  in 
question  was  restored.  The  ground  upon 
whicli  the  judgment  appealed  from  was  ren- 
dered is  that  Barbour  only  could  be  legally 
made  ctiargeable  with  the  taxes  In  question 
because  assessed  and  listed  during  his  term 
of  ollice;  that  the  auditor  was  not  empowered 
to  give  him  a  quietus  while  they  were  out- 
standing; and,  as  Clark  was  not  nor  could  be 
made  liable  on  his  bond  for  the  collection  of 
them,  he  had  no  authority  to  collect.  Section 
8,  art.  8,  c.  92,  Gen.  St.  (Ed.  1873.)  requires 
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the  sheriff,  on  ctr  before  the  fiist  Monday  in 
January  of  each  year,  to  enter  tnto  twad,  with 
surety,  for  collection  of  the  revenue  and  dues; 
and  the  bond  contains  a  stipulation  in  sub- 
stance, that  he  shall,  by  himself  or  deputies, 
during  that  year,  "collect,  account  for,  and 
pay  into  the  treasury  of  the  state,  and  to  other 
persons  entitled  thereto  according  to  law,  all 
taxes  and  public  dues;  also  all  fines,  amerce- 
ments, and  penalties  directed  or  authorized  by 
law  to  be  collected  or  received  by  him  in  the 
year  within  the  county, "  etc.  By  section  8  the 
sheriff  is  required  to  account  for  and  pay  all 
taxes  for  which  he  is  bound  into  the  state  treas- 
ury by  ttie  Ist  of  April  in  each  year,  and  upon 
his  failure  to  do  so  he  and  his  sureties  shall 
be  liable  therefor,  and  shall  be  proceeded 
against  at  the  first  term  of  the  Franklin  cir- 
cuit court.  Moreover,  by  section  8  it  is  pro- 
vided the  commonwealth  shall  have  a  lien 
upon  the  real  estate  of  the  slierifF,  which 
shall  not  be  discharged  until  a  quietus  is  ob- 
tained for  all  the  revenue  and  public  dues  be 
was  bound.  Although  the  taxes  in  question 
were  listed  with  Barbour  in  1B85,  and  he  be- 
came chargeable  with  the  collection  of  them, 
he  was  unquestionably  entitled,  in  his  annual 
settlement  with  the  auditor,  to  a  credit  by  the 
amount,  and  to  the  quietus  given  to  him  for 
each  of  the  years  1885, 1886,  notwithstanding 
no  part  of  them  had  been  collected;  for  it 
would  be  uot  only  extremely  oppressive,  but 
contrary  to  a  rational  construction  of  the 
statutes,  to  make  a  collection  of  revenue  lia- 
ble to  an  action  by  the  commonwealth,  at  the 
same  time  continuing  the  lien  on  his  proper- 
ty indefinitely  for  a  failure  to  collect  taxes 
which  he  could  not  even  attempt  to  collect 
without  subjecting  himself  to  penalties  for 
disobeying  an  injunction.  And,  it  seems  to 
US,  he,  in  the  meaning  of  the  statute,  suffi- 
ciently accounted  for  said  taxes,  and  there- 
fore had  the  right  to  demand,  and  it  was  the 
duty  of  the  auditor  to  give  him,  a  quietus,  as 
though  he  had  actually  collected  and  paid  the 
amount  into  the  treasury. 

As,  then,  the  quietus,  for  1885,  1886,  was 
regularly  and  legally  given  to  Barbour,  the 
effect  of  which  was  to  release  him  from  the 
covenant  to  collect  the  taxes  from  appellee, 
his  authority  to  collect  them  ceased ;  fur  man- 
ifestly the  duty  and  authority  of  a  collector 
of  revenue  are  to  be  always  treated  as  correl- 
ative. And  it  thus  follows  if  Clark,  his  suc- 
cessor in  office,  has  no  right  or  authority  to 
collect,  there  is  under  the  statutes,  as  now 
existing,  no  person  by  whom,  or  proceeding 
by  which,  they  can  be  collected,  and  appellee 
becomes  released  altogether  from  payment  of 
what  it  has  been  decided  to  justly  owe  the 
commonwealth ;  for  clearly  the  chancellor  has 
no  right,  as  argued  by  counsel,  to  require 
appellee  to  pay  the  amount  or  any  part  of  it 
into  court,  because  the  basis  of  the  relief 
prayed  for  in  its  petition  is  the  total  lack  of 
right  or  authority  of  Clark,  sole  defendant  in 


the  action,  to  collect  or  receive  the  taxes.  It 
Is  not  to  be  assumed  the  legislature  intended 
to  remit  altogeHier  taxes,  the  collection  <rf 
which  may  be  stayed  by  a  suit  of  the  tax- 
payer, during  the  term  of  the  sheriff  origi- 
naJly  made  chargeable;  nor  is  there  a  necessi- 
ty for  perverting  the  meaning  or  straining 
tiie  construction  of  the  statutes  as  they  exist, 
in  order  to  impose  liability  on  and  give  to  the 
present  sheriff  authority  to  collect  the  taxes 
from  appellee.  The  power  to  collect  revenue 
and  dues  is,  in  general  terms,  given  to  each 
sheriff  who,  in  virtue  of  his  office,  is  collect- 
or, and  consequently  must  be  regarded  as  ex- 
isting in  every  state  of  case  where  it  is  not 
expressly  provided  otherwise.  It  is  true  the 
sheriff  is  required  to  give  bond  with  security 
for  the  faithful  performance  of  his  duty,  as 
collector,  to  which  the  commonwealth  can 
look  for  redress  in  case  of  defalcation.  But 
taxes  are  nevertheless  due  to  if,  and,  where 
one  sheriff  has  been  during  his  term  of  office 
deprived  of  the  power  to  collect  by  process 
of  the  court  issued  at  the  suit  of  a  tax-payer, 
it  would  be  absurd  to  say  that  the  effect  of 
a  final  judgment  against  him  is  to  afford  the 
identical  relief  tliereby  denied.  Each  sheriff 
covenants  in  his  bond  as  collector  that  he 
shall,  during  the  fiscal  year  in  which  it  is  giv- 
en, collect,  account  for,  and  pay  into  the 
treasury  of  the  state,  or  other  persons  entitled 
thereto  according  to  law.  not  merely  sach  as 
have  been  ascertained  or  assessed  and  listed 
with  him  for  that  year,  but  all  taxes  and  pub- 
lic dues,  without  regard  to  the  time  when 
they  first  became  subject  to  collection.  That 
language,  it  seems  to  us,  properly  and  fully 
applies  to  and  comprehends  taxes  which,  as 
in  this  case,  were  not  collected  by  a  former 
sheriff  because  he  was  enjoined  from  collect- 
ing, and  cannot  be  so  confined  as  to  exclude 
them,  without  perverting  its  obvious  mean- 
ing, and  defeating  the  intention  of  the  legis- 
lature. This  court,  it  is  true,  has  heretofore 
held  that,  where  one  sheriff  has  failed  by  his 
own  negligence  to  collect  certain  taxes  it  was 
his  duty  to  collect,  be  cannot  compel  his  suc- 
cessor in  office  to  collect  them  for  him,  be- 
cause, having  paid  the  amount  into  the  treas- 
ury, the  commonwealth  has  no  longer  any 
interest  in  them,  but  they  have  become  indi- 
vidual demands  of  the  sheriff  himself;  and 
for  relief  in  such  cases  the  legislature  has  by 
acts  extended  the  period  beyond  the  term  of 
office  in  which  such  taxes  may  be  collected 
by  the  officer  entitled  to  them.  Such  was 
the  ruling  in  the  cases  of  Middleton  v.  Cald- 
well, 4  Bush,  392,  and  Jones  v.  Gibson,  82 
Ky.  561,  cited  by  counsel,  but  neither  of  them 
has  application  to  the  question  before  us.  In 
our  opinion,  the  taxes  due  from  appellee  were 
legally  placed  in  the  bands  of  Clark  for  col- 
lection, he  became  responsible  for  their  collec- 
tion, and  the  judgment  in  this  case  is  there- 
fore reversed,  with  directions  to  dissolve  the 
injunction  and  dismiss  the  action. 
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AlXOTTAT  et  XtX.  V.  GiTT  OF  Nashtillb. 
{.Su/prtme  Court  of  Tennessee.    Feb.  11,  1890.) 
BiomiiT  DoiuiH  —  Procidubb — Etidbhcb  —  Im- 

TBBBST— PaTMSNT  INTO  CoCBT. 

1.  In  oondemnation  proceedings  by  a  olty  to 
obtain  a  reservoir  site,  it  i(  proper  to  reject  evi- 
dence as  to  its  particular  value  as  a  reservoir  site, 
and  to  charge  tbat  the  jury  cannot  single  oat  and 
estimate  the  value  for  a  special  purpose,  they  be- 
ing instructed  to  consider  all  the  constituent  ele- 
ments that  make  up  the  market  value,  Its  availa- 
bility, adaptability,  and  capacity  for  different  uses 
and  purposes. 

£  In  assessing  Incidental  damages  to  the  resi- 
due of  the  tract  not  condemned,  as  allowed  by  Mill. 
ft  V.  Code  Tenn.  %  1503,  it  is  to  be  assumed  that 
land  appropriated  for  a  reservoir  will  be  used  in  a 
akiUf  lu  and  proper  manner,  though  reasonable  ap- 
prehension of  danger  from  inherent  defects  and 
unaTOidable  accidents  may  be  considered. 

8.  Condemnation  proceedings,  under  Mill.  &  V, 
Code  Tenn.  U  IMS-lSM,  being  begnn  by  petition  by 
the  party  seeking  to  appropriate  land,  on  which  a 
jniy  is  impaneled,  trial,  on  appeal  from  whose  ver- 
dict la  de  novo,  the  petitioner  nas  the  right  to  open 
and  close,  though  the  right  to  oondemnation  is 
conceded,  and  the  land-owner  appeals  only  on  the 
question  of  damages. 

4.  Though  the  Code  is  silent  as  to  interest  In 
oondemnation  proceedings,  and  no  instructions  as 
to  it  were  given  or  refused,  the  oonrt  should  add 
interest  to  the  verdict,  on  motion  therefor;  dam- 
ages being  assessed  for  the  value  of  the  land  at 
the  time  it  was  taken. 

6.  Payment  into  court  of  the  amount  of  a  ver- 
dict, with  interest  and  costs,  will  not  prevent  the 
recovery  of  interest  on  the  full  amount  of  a  larger 
verdict  recovered  on  appeaL 

Appeal  from  circuit  court,  Davidson  coun- 
tj',  W.  K.  MoAxLisTEB,  Judge. 

Demou  <£  Malone,  Boat  &  Fogg,  and  J. 
M.  Anderton,  for  appellants.  Vwtreea  <ft 
Vertrees  and  Lytton  Taylor,  for  ^>pellee. 

Cau>weix,  J.  This  proceeding  was  in- 
stitnted  hj  the  city  of  Nashville,  in  August, 
1887,  to  condemn  nnd  appropriate  what  is 
known  as  "Kirkpatrick's  Hill,"  for  reservoir 
purposes.  The  jury  of  view  assessed  the 
damages  at  tS.GSe.  Alloway  and  wife,  the 
owners  of  the  property,  appealed  from  that 
report,  and  obtained  a  trial  in  the  circuit 
court,  when  verdict  and  judgment  were  ren- 
dered  for  tl2,5S2.  From  that  judgment  Al- 
loway and  wife  prosecuted  an  appeal  in  error 
to  this  court. 

The  assignment  of  errors  presents  several 
important  and  interesting  questions  of  law 
and  practice,  which  it  is  necessary  to  con- 
sider somewhat  in  detail  in  order  to  reach  an 
intelligent  decision  of  the  CRse.  It  is  object- 
ed, and  assigned  as  error,  that  the  owners  of 
the  land  were  not  permitted  to  show  its  par- 
ticular value  as  a  reservoir  site;  and,  again, 
that  the  trial  judge.  In  his  charge,  instructed 
the  jury  that,  in  determining  the  value  of 
the  property  taken,  they  could  not  single  out 
from  the  elements  of  general  value,  its  value 
for  one  special  purpose.  These  two  objec- 
tions raise  the  same  legal  question,  and  will 
for  that  reason  be  considered  together. 

The  "just  compensation"  required  by  our 
constitution  (article  1,  §  21)  is  the  fair  cash 
value  of  the  land  taken  for  public  use,  esti- 
mated as  if  the  owner  were  willing  to  sell, 
and  the  corporation  desired  to  buy,  that  par- 


ticnlar  quantity  at  that  place  and  in  that 
form.  Woodfolk  v.  Railroad  Co.,  2  Swan, 
437;  Railroad  Co.  v.  Love,  3  Head,  67;  Rail- 
road Co.  V.  Adams,  Id.  600;  City  of  Memphis 
V.  Boltun,  9  Heisk.  509.  This  value  means 
the  market  value.  Lewis,  £m.  Dom.  §  478; 
Boom  Co.  V.  Patterson.  98  U.  S.  408;  Cooley, 
Const.  Lim.  (5th  £d.)  699.  It  includesevery 
element  of  usefulness  and  advantage  in  tlie 
property.  If  it  be  useful  for  agriculture  or 
for  residence  purposes;  if  It  has  adaptability 
for  a  reservoir  site,  or  for  the  operation  of 
machinery;  if  it  contains  a  quarry  of  stone, 
or  a  mine  of  precious  metals;  if  it  possesses 
advantage  of  location,  or  availability  for  any 
useful  purpose  whatever;  all  these  l>elong  to 
the  owner,  and  are  to  be  considered  in  esti- 
mating its  value.  It  matters  not  that  the 
owner  uses  the  property  for  the  least  valua- 
ble of  all  the  ends  to  which  it  is  adapted,  or 
that  he  puts  it  to  no  profitable  use  at  all. 
All  its  capabilities  are  his,  and  must  be  taken 
into  the  estimate.  This  does  not  mean  that 
all  the  capabilities  are  to  be  priced  separately, 
and  the  aggregate  put  do  wn  as  the  true  value; 
for  they  do  not  exist  Independently  of  each 
other,  and  cannot  all  be  realized  at  the  same 
time.  Nor  will  it  do  to  restrict  the  estimate 
to  any  one  of  them,  because  in  one  view  that 
would  exclude  the  other  elements  altogether, 
and  in  the  other  view  it  would  tend  to  m^« 
the  degree  of  beneflt  to  the  party  appropriat- 
ing and  condemning  for  a  particuL^  purpose 
the  real  measure  of  value,  which  is  never  al- 
lowable. The  field  of  investigation,  in  the 
case  before  us,  was  a  very  broad  one.  The 
location  and  elevation  of  the  property  were 
given.  Its  sui-face,  area,  and  present  use 
were  described.  The  existence  and  character 
of  stone  within  its  compass,  and  the  fact  that 
the  best  of  the  stone  was  used  in  the  con- 
struction of  the  walls  of  the  reservoir,  were 
disclosed.  The  city's  engineer  said  that  the 
hill  bad  some  value  for  residence  purposes, 
but  was  valuable  "mostly  for  a  reservoir 
site,"  and  this  view  was  confirmed  by  Mr. 
John  Overton,  who  said  that  there  was  only 
"one  or  two  more  good  places  for  a  reser- 
voir" in  reach  of  the  city.  No  witness  was 
allowed  to  put  a  price  upon  any  single  ele- 
ment of  usefulness  or  advantage,  but  all  the 
foregoing  facts  and  circumstances  were  stat- 
ed in  detail  by  one  witness  and  another,  and 
from  them  all  the  witnesses  gave  their  opin- 
ions as  to  the  market  value  of  the  property. 
The  questions  calling  for  such  opinions  were 
generally  In  this  form:  "Considering  the 
property  sought  to  be  condemned  in  the  form 
it  was  taken,  and  as  It  was  taken,  and  having 
regard  to  the  entire  property,  and  the  uses 
to  which  it  was  put,  and  also  the  uses  to 
which  it  was  adapted,  and  assuming  tbat  Mr. 
Alloway  wanted  to  sell,  but  whs  not  obliged 
to  sell,  this  piece  or  parcel  of  land,  and  the 
city  wanted  to  buy  it,  but  was  not  obliged  to 
have  it,  what  was  the  cash  market  value  of 
the  same  in  August,  1887,  and  what  would 
be  just  compensiition  to  Mr.  Alloway,  and 
what  damages  should  be  allowed  him  ?"  Some 
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of  the  witnesses,  especially  those  put  upon 
the  stand  by  the  owners,  answered  that  ques- 
tion as  to  their  acquaintance  with  the  prop- 
erty and  its  market  value. 

With  respect  to  the  mode  of  ascertaining 
the  value  of  the  land  taken,  the  circuit  judge 
instructed  the  jury  in  thfse  words:  "In  esti- 
mating its  value,  all  the  capabilities  of  the 
property,  and  all  the  uses  to  which  it  may 
be  applied,  are  to  be  considered,  and  not 
merely  the  condition  it  is  in  at  the  time,  and 
the  use  to  which  it  is  then  applied  by  the 
owner.  It  is  not  a  question  of  the  value  of 
tbe  property  to  the  owner,  nor  can  the  value 
be  advanced  by  bis  unwillingness  to  sell.  On 
the  other  hand,  tbe  damages  cannot  be  meas- 
ured by  the  value  of  the  property  to  the  party 
eondemning  it,  nor  by  its  need  of  the  particu- 
lar property.  The  city  is  entitled  to  have 
the  land  at  its  fair,  market,  cash  value,  un- 
affected by  the  fact  that  it  needs  it,  or  desires 
it.  If  it  were  otherwise,  the  value  of  land 
would  not  be  measured  by  what  it  is  actually 
worth  in  the  market,  but  by  the  extent  to 
which  it  might  be  necessary  for  public  use; 
and  so,  when  an  appropriation  of  land  is  made 
for  a  city  reservoir,  the  question  is  not  what 
the  land  is  worth  to  the  city  for  the  special 
purpose,  for  that  would  be  to  measure  the 
value  by  the  immediate  necessities  of  tbe  pub- 
lic, rather  than  the  actual  worth  of  the  land. 
In  determining  the  market  cash  value,  you 
cannot  single  out  from  tbe  elements  of  gen- 
eral Talue  the  value  for  an  especial  purpose, 
but  yon  are  to  consider  all  the  constituent  ele- 
ments that  make  up  the  market  value,— its 
availability,  adaptability,  and  capacity  for  dif- 
ferent uses  and  purposes.  In  determining 
tbe  market  casb  value,  everything  wliich  en- 
hances or  depreciates  its  worth  should  be 
taken  into  consideration.  If  the  existence  of 
a  rock  quarry  under  the  surface  of  the  bill 
augmented  or  entered  into  the  market  value 
of  the  land,  that  fact  should  be  considered; 
but  the  jury  could  make  no  separate  allow- 
ance for  tbe  rock,  for  that  would  necessitate 
an  inquiry  into  the  cost  of  excavating  and 
raising  it.  The  cash  market  value  of  the 
land  with  the  rock  in  it  would  be  the  proper 
consideration."  To  a  great  extent,  and  en- 
tirely so,  so  far  as  the  cases  are  alike,  this 
charge  is  sustained  by  the  opinion  of  this 
court  in  Woodfolk  v.  Railroad  Co.,  2  Swan, 
437;  and  in  that  and  all  other  respects  it  is 
in  accord  with  the  doctrine  laid  down  In 
Lewis,  Em.  Dom.  §§  478,  479,  486;  3  Snth. 
Dam.  441,  442;  Mills,  Em.  Dom.  (2d  Ed.)  § 
168.  Moulton  v.  Water  Co..  187  Mass.  163, 
Searle  v.  Railroad  Co..  83  Pa.  St.  57;  and  in 
other  cases  not  necessary  to  be  cited.  Thus, 
as  we  think,  every  legitimate  question  on 
this  branch  of  tlie  case  was  developed,  and 
properly  submitted  for  the  consideration  of 
the  jury.  Tbe  action  of  the  trial  judge  was 
right,  both  in  the  rejection  of  evidence  of  the 
amount  of  value  for  a  reservoir  site,  and  in 
the  instruction  that  the  jury  could  not  single 
out  and  estimate  the  value  for  a  special  pur- 
pose. 


We  fully  agree  with  the  learned  counsel  of 
Alloway  and  wife,  that  "the  particular  pur- 
pose for  which  a  piece  of  property  is  most  ap- 
plicable" must  be  considered  in  estimating 
tbe  value  of  such  propprty.  That  was  done 
in  this  Ciise.  It  was  distinctly  proven  that 
"Kirk Patrick's  Hill"  was  applicable,  "most- 
ly, for  a  reservoir  site,"  and  the  jury  was 
t»ld  to  consider  that,  and  every  other  element 
of  value.  That  they  did  so  cannot  be  doubt- 
ed for  a  moment,  in  tbe  light  of  the  whole 
proof,  and  the  amount  of  the  verdict  re- 
turned. Our  liolding  is  that,  while  adapta- 
bility for  a  reservoir  site  must  be  considered, 
the  value  for  such  a  purpose  exclusively  can- 
not be  shown  in  proof,  and  made  the  sole 
basis  of  a  recovery,  especially  when  the  prop- 
erty possesses  other  capabilities,  as  in  this 
case. 

There  is  a  lack  of  harmony  in  the  decisions 
on  this  subject,  some  of  them  permitting  the 
inquiry  as  to  the  value  of  tbe  property  for 
one  special  use,  and  othera  holding,  as  we  do, 
that  the  market  value  in  view  of  all  available 
uses  is  the  measure  of  compensation.  It  is 
not  desirable  to  review  all  the  cases  in  this 
opinion,  but  some  of  them  will  be  men- 
tioned. The  latest  one  in  the  former  line  is 
that  of  San  Diego  Land  Co.  v.  Neale,  decided 
by  the  supreme  court  of  California  in  1888, 
and  published  in  20  Fac.  Bep.  372.  In  that 
case  it  was  held,  distinctly,  that  it  was  com- 
petent to  prove  the  value  of  land  for  a  reser- 
voir site,  and  to  make  that  value  the  measure 
of  damages,  independent  of  any  other  con- 
sideration or  element  of  value;  and  that,  too, 
when  the  land  sought  to  be  condemned  was 
in  fact  not  the  real  site  of  the  reservoir,  but 
only  necessary  to  contain  backwater  from  the 
dam  below.  To  reach  that  conclusion,  two 
former  decisions  by  the  same  court,  holding 
a  contrary  rule,  were  overruled,  and  other 
authorities  cited  in  the  opinion,  were  followed. 
In  a  case  of  the  other  line,  this  language  is 
used:  "But,  where  a  condemnation  is  sought 
for  the  purposes  of  a  railroad,  to  single  out 
from  the  elements  of  general  value  the  value 
for  the  special  purposes  of  such  railroad  is,  in 
effect,  to  put  to  a  jury  tbe  question,  what  is  tbe 
land  worth  to  the  particular  railroad  company  f 
rather  than  what  is  it  wortli  in  general? 
The  practical  result  would  be  to  make  the 
company's  necessity  the  landowner's  oppor- 
tunity to  get  more  than  the  real  value  of  his 
land."  Stinson  v.  Railroad  Coi,  27  Minn. 
291,  6  N.  W.  Rep.  784.  Tl)0  case  of  Boom 
Co.  v.  Patterson.  98  U.  S.  403,  is  cited  by  the 
California  court,  and  ia  relied  on  as  sound 
authority  by  counsel  on  both  sides  of  this  con- 
troversy. Patterson  owned  one  island,  and 
parts  of  two  others,  in  the  Mississippi  river, 
which  the  boom  company  condemned.  The 
value  was  first  appraised  by  commissioners, 
and  afterwards  by  a  jury  in  the  circuit  court 
of  the  United  States.  When  the  case  reached 
the  supreme  court,  Mr.  Justice  Field,  deliv- 
ering the  opinion  of  the  court,  said:  "The 
jury  found  a  general  verdict  assessing  the 
value  of  the  land  at  $9,358.33,  but  accoui- 
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panied  it  with  a  special  Tanlict  asseBsing  ita 
Talae,  aside  from  any  consideration  of  its 
Taloe  for  l)oom  purposes,  at  $300,  and,  in 
view  of  ita  adaptability  for  those  purposes,  a 
farther  and  additional  value  of  $9,058.33. 
*  *  *■  In  determining  the  value  of  land 
appropriated  for  putdic  purposes,  thu  same 
considerations  are  to  be  regarded  as  in  a  sale 
of  property  between  private  parties.  The  in- 
quiry In  such  cases  must  be,  what  is  the  prop- 
erty worth  in  the  marlcet,  viewed  not  merely 
with  reference  to  the  uses  to  which  it  is  at 
the  time  applied,  but  with  reference  to  the 
uses  to  wliich  it  is  plainly  adapted?  That  is 
to  aay.  what  is  it  worth  from  its  availability 
for  valuable  uses?  Property  is  not  to  be 
deemed  worthless  because  the  owner  allows 
it  to  go  to  waste,  or  to  be  regarded  as  value- 
less because  he  is  unable  to  put  it  to  any  use. 
Others  may  be  able  to  use  it,  and  make  it 
snbaerve  the  necessities  and  conveniences  of 
life.  Its  capability  of  being  made  thus  avail- 
able gives  it  a  market  value  which  can  be 
readily  estimated.  So  many  and  varied  are 
the  circumstances  to  be  taken  into  the  ac- 
count ia  determining  the  value  of  property 
oendemned  for  public  purposes,  that  it  is  per- 
haps impossible  to  formulate  a  rule  to  govern 
its  appraisement  in  all  cases.  Exceptianal 
circumstances  will  modify  the  most  carefully 
guarded  rule,  but,  as  a  general  tiling,  we 
should  aay  that  the  compensation  to  the  own- 
er is  to  be  estimated  by  reference  to  the  uses 
for  wiiich  the  property  is  suitable,  having 
regard  to  the  existing  business  or  wants  of 
the  community,  or  such  as  may  be  reasona- 
bly expected  in  the  immediate  future.  The 
position  of  the  three  islands  in  the  Mississip- 
pi fitting  them  to  form,  in  connection  with 
the  west  banit  of  the  river,  a  boom  of  immense 
dimensions,  capable  of  holding  in  safety  over 
twenty  millions  of  feet  of  logs,  added  largely 
to  the  value  of  the  land.  The  boom  company 
would  greatly  prefer  them  to  more  valuable 
agricultural  lands,  or  lo  lands  situated  else- 
where on  the  river;  as,  by  utilizing  them  in 
the  manner  proposed,  they  would  save  heavy 
expenditures  of  money  in  constructing  a  boom 
of  equal  capacity.  Their  adaptability  for 
boom  purposes  was  a  circumstance,  there- 
fore, which  the  owner  had  a  right  to  insist 
upon  as  an  element  in  estimating  the  value 
of  his  lands."  98  U.  S.  405, 407, 408.  Tliis 
lengthy  extract  presents  the  rule  for  compen- 
sation, and  its  application  to  the  facts  of  the 
case.  Both,  as  we  understand  them,  are  in 
harmony  with,  and  suggest,  the  views  ex- 
pressed, in  this  opinion.  There  the  adapta- 
bility of  the  islands  for  boom  purposes  was 
held  to  be  an  element  of  value  to  be  consid- 
ered by  the  jury;  here  it  is  decided  that  the 
adaptsibUity  of  the  hill  for  purposes  of  a 
reservoir  is  an  element  of  value  to  be  taken 
into  the  estimate.  There  it  was  treated  as 
an  element  only,  to  be  considered  in  connec- 
tion with  other  elements  of  value;  so  it  is 
iiere.  In  that  case  the  contention  of  the  con- 
demning party  was  that  the  adaptability  of 
the  Islands  for  boom  purposes  should  not  en- 


ter into  the  esti  mate  at  all.  The  court  said  it 
should,  in  the  words  quoted.  No  comment 
is  made  in  the  opinion  on  the  ftet  that  the 
jury,  in  a  general  verdict,  assessed  the  value 
for  boom  purposes  separably.  That  method 
is  neither  approved  nor  disapproved,  by  inti- 
mation or  otherwise.  The  general  verdict, 
as  reduced  by  the  owner  on  suggestion  of  the 
lower  conrt,  was  affirmed. 

A  late  author,  speaking  on  this  subject, 
says :  "The  market  value  of  property  i ncludes 
its  value  for  any  use  to  which  it  may  be  put. 
If,  by  reason  of  its  surroundings,  or  its  nat- 
ural advantages,  or  its  artifl^al  improve- 
ments, or  its  intrinsic  character.  It  is  pecu- 
liarly adapted  to  some  particular  use,  all  the 
circumstances  which  make  up  this  adapta- 
bility miiy  be  shown,  and  the  fHct  of  such 
adaptation  luay  be  taken  into  consideraUon 
in  estimating  the  oompensallun.  Some  of  the 
cases  held  that  its  value  for  a  particular  use 
may  be  proved;  but  the  proper  inquiry  is, 
what  is  it  market  value,  in  view  of  any  use 
to  which  it  may  be  applied,  and  of  all  the  uses 
to  which  it  is  adapted?  •  «  «>  The  con- 
clusion from  the  authorities  and  reason  of  the 
matter  seems  to  be  that  witnesses  should  not 
be  allowed  to  give  their  opinions  as  to  the 
value  of  property  fur  a  particular  purpose, 
but  should  state  its  market  value  in  view  of 
any  purpose  to  which  it  is  adapted.  The  con- 
dition of  the  property,  and  ail  its  surround- 
ings may  be  shown  and  its  availability  for  any 
particular  use.  If  it  has  a  peculiar  adaptsr 
tion  for  certain  uses,  this  may  be  shown,  and 
if  such  peculiar  adaptation  adds  to  ita  value 
the  owner  is  entitled  to  the  b^ieflt  of  it. 
But,  when  all  the  facts  and  circumstances 
have  been  shown,  the  question  at  last  is,  what 
is  it  worth  in  the  market?"  Lewis,  Bm. 
Dom.  §  479. 

By  statute,  the  owner  is  entitled  to  com- 
pensation for  land  actually  appropriated,  and, 
in  addition,  to  incidental  damages  for  injury, 
it  any,  to  the  residue  of  the  tract.  Mill.  & 
y.  Code,  §  1562.  Both  were  claimed  in  this 
case,  but  only  the  former  was  allowed  by  the 
jury.  As  ground  for  incidental  damages, 
the  use,  amount,  and  relative  position  of  the 
residue,  and  the  capacity  (50,000,000  of  gal- 
lons) and  dimensions  of  the  reservoir,  were 
shown.  It  was  also  proven  that  the  walls  of 
the  reservoir  were  made  of  stone  taken  from 
the  bill;  that  some  of  the  stone  was  good  for 
such  purpose,  and  some  of  it  was  not;  the 
yield,  altogether,  being  largely  more  than  was 
used  in  the  wall.  Upon  these  and  some 
other  circumstances  the  witnesses  express 
various  opinions  on  the  question  of  deprecia- 
tion or  no  depreciation  in  the  market  value 
of  the  residue. 

The  general  charge  with  respect  to  inci- 
dental damages  is  uot  assailed,  but  error  ia 
assigned  upon  this  paragraph:  "Damages 
are  to  be  assessed  on  the  basis  that  the  work 
will  be  constructed  and  operated  in  a  skillful 
and  proper  manner.  All  damages  resulting 
from  the  neglect  in  these  respects,  or  from 
negligence  in  the  use  of  the  reservoir,  miy 
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be  recovered,  by  appropriate  suits,  when  such 
damages  occur."  The  objection  to  this  is 
"because  a  reasonable  apprehension  of  danger 
would  impair  the  whole  of  the  property  in  the 
vicinity,  and,  when  It  had  been  shown  that 
the  walls  were  built  from  the  stone  taken 
from  the  site,  and  that  most  of  the  stone  in 
the  hill  was  of  bad  quality,  this  was  ground 
to  apprehend  danger.  And,  besides,  the  pres- 
ent owner  is  entitled  to  the  incidental  dam- 
ages. "  It  seems  to  be  well  settled  that  dam- 
ages to  the  residue  are  to  be  estimated  on 
the  assumption  that  the  part  actually  appro- 
priated will  be  used  in  a  skillful  and  proper 
manner.  Mills,  Em.  Dom.  §  220;  Lewis, 
Em.  Dom.  g  482.  Clearly,  this  must  be  bo 
when  the  damages  are  assessed  before  the 
construction  and  operation  are  confDienced. 
If  it  were  otherwise,  no  appraisement  could 
l>e  made  until  after  the  work  is  completed, 
because  it  could  not  sooner  be  known  how 
defective  the  work  will  be,  nor  the  amount 
of  depreciation  caused  thereby.  The  rule 
should  be  the  same  when  the  construction  is 
in  progress,  and  not  completed.  When  the 
trial  below  occurred,  the  work  on  the  reser- 
voir had  been  going  on  a  long  while,  and 
was  approaching  completion,  but  it  could  not 
be  finished  for  several  months  to  come.  The 
city  was  under  legal  obligation  to  so  construct 
its  improvement  as  to  do  the  least  injury  to 
the  residue  of  the  land;  and  the  presumption 
that  it  would  perform  that  duty  faithfully 
should  be  indulged  until  the  work  was  fin- 
ished, and  the  presumption  rebutted.  Even 
though  some  defects  should,  through  negli- 
gence, occur  in  the  construction,  it  is  fair  to 
assume  that  it  will  be  detected  and  cured  he- 
lore  putting  the  reservoir  to  its  ultimate  use. 
In  like  manner,  the  law  devolves  upon  the 
city  the  duty  of  operating  the  reservoir  care- 
fully and  skillfully;  and  it  would  be  unjust 
to  assume  in  advance  that  it  will  not  do  so. 
A  different  rule  would  be  impracticable,  as 
well  as  unjust;  for  no  one  could  tell  the 
amount  to  be  allowed  for  improper  operation 
until  the  fact  itself  should  be  ascertained,  and 
the  consequences  seen  and  weighed. 

The  owner  is  entitled  to  all  his  damages, 
those  for  the  land  taken,  and  those  to  the  res- 
idue, so  soon  as  the  condemnation  is  made. 
Neither  he  nor  the  condemning  party  can 
await  future  developments  to  enhance  or 
diminish  the  amount  of  damages.  These 
must  be  estimated  on  the  assumption  that 
the  land  appropriated  will  be  properly,  and 
in  a  reasonable  time  put  to  the  use  for  which 
it  is  condemned.  We  by  no  means  intend  to 
decide  that  incidental  damages  must  be  esti- 
mated upon  the  assumption  that  the  construc- 
tion and  operation  of  the  improvement  will 
be  absolutely  safe,  and  that  apprehension  of 
danger  therefrom  may  not  be  considered  by 
the  jury.  Our  meaning  is  that  such  dam- 
ages cannot  be  enhanced  by  the  suggestion 
that  the  corporation  appropriating  the  land 
will  act  negligently.  The  presumption  is  that 
it  will  act  carefully.  If  it  act  otherwise,  and 
injury  result  from  its  negligence,  that  affords 


an  independent  cause  of  action;  and  the  lia- 
bility so  incurred  forms  no  part  of  the  inci- 
dental damages.  There  may  be  reasonable 
apprehensions  of  danger  from  inherent  de- 
fects and  unavoidable  accidents,  notwith- 
standing skillful  construction  and  careful  op- 
eration of  the  improvement.  If  so,  such 
apprehension,  so  far  as  it  depreciates  the 
present  market  value  of  the  land  not  taken, 
is  an  element  of  incidental  damages,  and 
should  be  considered  by  the  jury  in  making 
up  their  verdict.  Such  apprehension  was  not 
excluded  from  the  consideration  of  the  jury 
in  this  case.  Only  that  resulting  from  the 
neglect  or  negligence  of  the  city  was  so  ex- 
cluded. At  this  point,  it  is  well  to  note  the 
fact  that  there  was  no  proof  that  any  of  the 
inferior  stone  had  been  placed  in  the  wall, 
or  that  any  of  the  work  had  been  unskillf  ally 
done. 

Each  side  claimed  the  right  to  open  and 
close  the  argument  before  the  j  u  ry.  The  trial 
judge  decided  in  favor  of  the  city,  and  that 
action  is  assigned  as  error.  This  question 
has  been  decided  in  several  of  the  states; 
some  of  them  holding  one  way,  and  some  the 
other.  The  majority  of  the  cases  seem  to  gi  ve 
the  opening  and  conclusion  to  the  land-own- 
er. Lewis,  Era.  Dom.  g  426.  The  con- 
flict in  the  decisions  is  largely  due,  no  doubt, 
to  difference  in  local  practice,  or  statutory 
provisions.  In  this  state  the  proceeding  is 
inaugurated  by  the  party  seeking  to  appropri- 
ate the  land.  It  is  done  by  a  petition  setting 
forth  the  land  wanted,  the  object  for  which 
it  is  to  be  condemned,  the  name  of  the  owner, 
and  concluding  with  appropriate  prayers. 
Notice  is  to  be  given  the  owner,  after  which 
a  jury,  to  inquire  and  assess  the  damages,  is 
summoned  and  sworn.  Either  party  may 
appeal  from  the  finding  of  this  jury,  and  have 
a  trial  anew  before  a  j  u  ry  i  n  the  ci  rcuit  court. 
Mill.  &  V.  Code,  §§  1549-1566,  inclusive. 
Not  only  is  the  corporation  seeking  the  con- 
demnation required  to  take  the  first  steps, 
and  bring  the  land-owner  before  the  court,  in 
the  prescribed  order,  but  it  must,  of  necessity, 
show  that  it  is  entitled  to  exercise  the  right  of 
eminent  domain,  and  that  the  particular  land 
is  necessary  for  its  corporate  use.  In  all  this 
the  petitioner  is  plaintiff,  with  the  affirma- 
tive of  its  claim  and  the  burden  of  proof  up- 
on it.  The  question  of  the  amount  of  dam- 
ages is  then  considered,  and  generally  one  side 
seeks  to  make  it  as  small,  and  the  other  as  large, 
as  possible.  Starting  out  as  plaintiff,  with 
the  ontu  upon  it,  the  petitioner  should  be  al- 
lowed to  open  and  close  the  case,  even  though 
the  burden  of  proof  may  be  shifted  to  the 
other  party  on  some  question  arising  in  the 
progress  of  the  trial.  Concession  by  the 
owner  of  petitioner's  right  to  condemn,  and 
to  take  the  particular  land,  and  contest- 
ing the  question  of  damages  only,  cannot 
change  the  rule ;  nor  can  the  fact  that  the  own- 
er aluue  appealed  from  the  appraisement  by 
the  jury  of  inquest,  for  on  that  appeal  the  trial 
is  de  novo,  and  the  attitude  of  the  parties  is 
the  same  as  before,  itized  by  V^jOOv  IC 
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The  jury  allowed  no  interest.  No  Instrnc- 
tions  on  that  subject  were  given  or  requested ; 
bat  after  the  verdict  was  returned,  and  before 
judgment  was  entered,  Alloway  and  wife 
moved  the  court  to  add  intei-est.  This  the  court 
reused  to  do:  and  his  action  in  that  regard,  is 
now  assigned  as  error.  The  statute  author- 
izing the  condemnation  of  private  property 
for  public  use,  and  prescribing  the  mode  of 
proceeding,  is  silent  on  this  subject;  and  the 
general  statute,  (Id.  §  2702,)  which  enumer- 
ates Instruments  that  bear  interest  as  a  mat- 
ter of  law,  does  not  embrace  a  case  lilce  tliat 
before  us.  Nevertheless,  we  have  no  hesita- 
tion in  holding,  upon  general  principles,  that 
interest  should  have  been  allowed  from  the 
time  of  the  appropriation  of  the  property. 
From  that  time  the  original  owner  was  de- 
prived of  the  use  and  possession  of  the  land 
taken.  The  liability  of  the  city  accrued  at 
that  date,  though  the  amount  thereof  is  not 
determined  finally  until  long  thereafter. 
Damages  are  properly  assessed  with  reference 
to  the  value  of  the  land  taken,  and  the  de- 
preciation of  the  residue  at  the  time  of  con- 
demnation. The  legal  rights  of  both  parties, 
so  far  as  the  damages  are  concerned,  are  fixed 
at  that  time.  Subsequent  enhancement  or 
diminution  of  the  value,  though  ever  so 
great,  cannot  be  considered  by  the  jury  in  es- 
timating damages.  Witnesses  are  examined 
as  to  the  amount  of  damsges  at  the  time  of 
appropriation,  and  not  at  the  time  of  the  trial. 
That  method  was  properly  adopted  in  this 
case.  The  city,  especially,  asked  her  wit- 
nesses tlie  value  of  the  property  "in  August, 
1887."  In  the  case  of  Railroad  Co.  v.  Bur- 
nett's Ex'rs  11  Lea,  526,  the  jury  of  inquest, 
though  reporting  several  years  aiter  the  land 
was  appropriated,  failed  to  allow  interest. 
The  petitioner  did  not  appeal,  and  have  a  trial 
de  novo,  but  excepted  to  the  report  because  it 
did  not  include  interest.  The  exception  was 
overruled,  and  the  petitioner  prosecuted  a 
writ  of  error.  This  court  allowed  the  inter- 
est. Id.  627.  A  discussion  of  the  subject  is 
found  in  section  499,  Lewis,  £m.  Dom. 
Bef nsal  to  allow  interest  was  error.  In  the 
language  of  one  of  the  counsel  for  appellants: 
"If  the  party  in  whose  favor  there  is  verdict 
is,  as  a  matter  of  law,  entitled  to  something 
additional,  the  court  may  allow  it."  Inas- 
much as  the  error  can  be  readily  corrected 
here,  that  will  be  done,  instead  of  reversing 
and  /emanding.  This  court  will  render  the 
judgment  that  should  have  been  rendered  be- 
low. The  land  was  taken  about  the  10th  of 
AoguBt,  1887;  hence  judgment  will  be  en- 
tered for  the  amount  of  the  verdict,  with  in- 
terest from  that  date. 

On  September  22,  1888,  the  city  paid  Into 
court,  subject  to  the  order  of  Alloway  and 
wife,  the  sum  of  910,872.51,  that  being  the 
amount  of  damages  returned  by  the  jury  of 
view,  with  interest  and  costs  added.  Be- 
canse  of  this  tender,  the  city  now  insists  that 
it  can  in  no  event  be  liable  for  interest  on  a 
larger  sum  than  the  difference  between  the 
verdict  and  the  amount  so  paid  into  court. 


This  contention,  though  plausible  at  first 
view,  is  not  sustained  by  sound  reason.  A 
tender  of  part  of  a  debt,  in  satisfaction  of  the 
whole  of  it,  is  no  tender  at  all  in  law.  The 
sum  paid  into  court  in  this  case  was  more 
than  92,000  less  than  the  amount  due  Allo- 
way  and  wife,  as  has  since  been  demonstrated 
by  the  verdict  of  the  jury;  hence  they  were 
under  no  obligation  to  receive  it,  and  cannot 
have  their  claim  for  interest  abated  on  ac- 
count of  their  refusal  to  do  so. 

The  other  grounds  of  error  assigned  so  far 
as  material,  fall  within  principles  already  an- 
nounced, and  for  that  reason  they  will  not  be 
further  mentioned.  Let  the  judgment  be 
modified  by  adding  interest,  and  affirmed, 
with  costs. 


SMODOT  «.  AXBRIOAN  NAT.  BaNK. 

{Supreme  Court  qf  Tennessee-    Feb.  26, 1800.) 

Oahblino  Contbaots  —  DEAi.n(o  is  Fdtubu — 
Negotiable  Notes.    ' 

1.  Act  TeDn.  Iilarch  80,  1888,  it  1-8,  provide 
that  any  contract  for  the  sale  of  grain  for  futare 
dellverr,  where  either  party  Is  dealing  simplv  on 
a  margin,  and  there  is  do  intention  of  actual  de- 
livery, is  gaming;  and  the  making  of  such  con- 
tract is  declared  a  misdemeanor.  Code  Tenn.  1884, 
%  8188,  provides  that  all  contracts  founded  in  whole 
or  In  part  on  a  gaming  or  wagering  considera- 
tion are  void  to  that  extent.  Meld,  tfiiat  a  promis- 
sory note  given  to  cover  losses  sustained  by  the 
maker  in  dealing  in  fntures  is  void. 

2.  Under  Code  Tenn.  1884,  H  2444,  5708,  mak- 
ing it  a  misdemeanor  for  the  holder  of  a  ne- 
gotiable instrument,  knowing  it  to  be  founded  on 
a  gaming  or  wagering  consideration,  to  negotiate 
the  same,  such  a  note  is  void  even  in  the  hands  of 
an  innocent  holder. 

Error  to  circuit  court,  De  Ealb  county;  M. 
D.  Smallhan,  Judge. 

This  was  an  action  brought  by  the  Amer- 
ican National  Bank  against  I.  H.  Snoddy  on 
a  promissory  note  given  by  the  defendant  in 
payment  of  losses  sustained  by  him  in  deal- 
ing in  futures  in  grain.  There  was  judg- 
ment for  plaintiS,  and  defendant  took  his 
writ. 

Dan  Williams,  for  plaintiff  in  error.  John 
M.  Qaut  and  W.  T.  Hale,  for  defendant  in 
error. 


Snodorass,  J.  The  only  question  in  this 
case  is  whether  an  innocent  holder  of  a  note 
fotmded  on  a  gaming  consideration  can  re- 
cover of  the  maker.  The  note  sued  on  was 
void  in  the  hands  of  the  payee.  It  was  given 
in  a  settlement  of  loss  sustained  by  plaintiff 
in  error  while  dealing  in  futures  with  Will- 
iams &  Co.  There  was  no  intent  to  take  or 
deliver  grain  pretended  to  be  purchased  on 
the  one  hand  or  sold  on  the  otiier.  The  con- 
tract to  do  so  Was  therefore  gaming,  and  void 
by  express  statute.  Act  1883,  p.  831;  Mc- 
Grew  V.  City  Produce  Exchange.  1  Fickle, 
572.  4  8.  W.  Rep.  38. 

Nor  does  it  matter  that  Williams  &  Co. 
pretended  to  be,  or  were,  mere  agents  in  the 
transaction.  They  knew  of,  and  participated 
in,  its  illegality,  and  could  maintain  no  ac- 
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tion  on  the  note  given  tbem  for  the  loss  sus- 
tained by  tlielr  alleged  principnl.  Beadl^  v. 
Ownby,  16  Lea,  4^.  But  tbey  transferred 
the  note  taken  by  them  in  settlement  of  the 
loss  sustained  by  plaintifC  in  error  to  the 
American  National  Bank,  before  due,  for 
value;  and  the  bank  had  no  notice  of  the 
illegality  of  consideration.  It  is  therefore  in- 
sisted the  bank  may  recover  as  an  innocent 
bolder,  and  the  circuit  judge  so  held.  Our 
statute  makes  all  wagering  contracts  void  to 
the  extent  of  the  wagering  consideration,  and 
provides  that  no  money  or  property  won 
I7  iiny  species  or  mode  of  gaming  shall  be  re- 
covered by  action,  and  that  any  money  or 
property  so  paid  or  delivered  may  l>e  recov- 
ered back  by  the  payor,  his  wife,  children, 
next  of  kin,  or  creditors.  Code,  g  2438  et 
seq.  The  particular  species  of  gaming  now 
being  considered  is  made  a  misdemeanor,  and 
punished  as  such;  the  limitation  as  to  the 
least  punishment  being  more  severe  than  that 
of  ordinary  gaming.  Act  1883,  §  3.  Thus 
it  appears  that  such  contract  is  not  only 
against  public  morals,  and  public  policy,  and 
public  statute, — malum  in  te,  and  malum 
prohibitum, — and  that  it  is  declared  void, 
but  it  is  also  made  a  crime,  and  punished  as 
such.  The  general  rule  that,  as  between  in- 
nocent holder  and  the  maker,  the  considera- 
tion cannot  be  inquired  into,  is  subject  to  the 
exception  that  it  may  be  done  if  the  consid- 
eration was  gaming,  or  usurious.  3  Kent, 
Comm.  (9th  Ed.)  99.  By  the  great  weight 
of  authority,  notes  given  in  consideration  of 
a  contract  against  morals,  public  policy,  and 
publicstatuteare  voidinany  hands.  2  Amer. 
&  Eng.  Cyclop.  Law,  368,  and  notes.  Fer- 
liaps  there  are  no  exceptions  where,  in  addi- 
tion, the  transaction  is  also  criminal. 

It  is  insisted,  however,  ttiat  the  statutes 
referred  to  do  not  in  express  terms  declare 
that  negotiable  notes  so  executed  are  void  in 
the  hands  of  innocent  holders,  and  that,  un- 
less the  statute  so  declares,  they  will  be  held 
good;  and  for  this  proposition  Chit.  Bills, 
104,  105,  Daniel,  Neg.  Inst.  g§  197, 198.  and 
several  cases,  are  cited.  But  these  author- 
ities (and  to  the  same  effect  is  section  192, 
Story,  Prom.  Notes,  from  which  Mr.  Daniel 
copies  the  greater  part  of  sections  cited) 
show  that  the  statute  need  not  expressly  de- 
clare sucli  notes  void.  If  it  does  so  by  neces- 
.sary  implication,  it  is  sufitcient.  We  hold 
that  the  statutes  referred  to  do  by  necessary 
implication  make  such  notes  void,  in  making 
tlie  contract  under  which  they  are  executed 
void  and  criminal.  But  the  statute  goes  fur- 
ther. It  affirmatively  shows  that  such  nego- 
tiable notes  are  not  to  be  used,  and  makes  the 
transfer  of  such  a  note  to  a  party  ignorant  of 
its  illegality  a  criminal  offense.  Code,  g§ 
2444,  5708.  It  results,  therefore,  that  the 
bank  cannot  maintain  an  action  on  the  note 
in  controversy,  and  the  judgment  of  the  cir- 
cuit judge  must  be  reversed,  and  judgment 
entered  here  in  favor  of  plaintiff  in  error. 
The  costs  of  both  courts  will  be  paid  by  the 
bank. 


Smith  v.  Nashyilu:  A  K.  B.  Go. 
(Supreme  Court  q/"  TennesBee.    March  7, 1390.) 

BVINEKT  DOHA.IN — COMPBWSATIOjr. 

The  right  to  damages  for  taking  land  under 
the  power  of  eminent  domain  belongs  to  the  owner 
of  the  land  at  the  time  it  is  taken,  and  does  not 
pass  to  his  grantee  by  quitclaim  deed  without  ao 
express  conveyance. 

Appeal  from  circuit  court,  Smith  county; 
John  A.  Fitk,  Judge. 

H.  M.  Hale  and  W.  V.  Lee,  for  appellant. 
J.  J.  Turner  and  B.  F.  O.  Smith,  Cor  »p- 
pellee. 

LuKroN,  J.  This  is  a  bill  to  have  a  right 
of  way  tliruugh  land  now  owned  by  com- 
plainant declared  a  cloud  upon  hia  title,  and 
to  recover  damages  for  the  right  of  way  taken 
by  the  railroad  company.  Complainant  clai  ma 
title  to  a  tract  of  land  described  in  his  bill, 
subject  to  a  life-estate,  in  part  thereof,  in 
favor  of  one  Mrs.  lAwrence.  Mrs.  Law- 
rence, more  than  a  year  before  oomplainant 
secured  any  interest  whatever,  executed  a 
grant  of  right  of  way  over  100  feet  in  width, 
and  through  the  entire  tract  of  land.  This 
was  not  limited  to  her  homestead  tract,  nor 
was  it  an  easement  for  ber  life,  but  is  the 
conveyance  of  an  easement  in  fee  absolute, 
and  over  the  entire  body  of  land.  The  rail- 
way company  had  taken  actual  possession  of 
this  easement,  and  were  actually  engaged  in 
tlie  construction  of  their  railway,  and  were 
claiming  and  holding  under  the  deed  of  Mrs. 
Lawrence,  at  the  date  of  the  purchase  of  this 
land.  The  deed  of  Mrs.  Lawrence  was  only 
operative  to  convey  her  life-estate;  and  the 
possession  by  the  railway  company  within 
her  homestead  would  not  in  that  case  be 
adverse  to  complainant,  or  those  under  whom 
he  claims,  until  the  termination  of  her  estate. 
But  the  possession  under  her  deed,  outside 
of  her  homestead,  was  adverse.  In  the  first 
case,  her  conveyance,  as  to  her  estate  for  life, 
of  a  right  of  way,  would  not  l>e  a  cloud. 
But,  in  so  far  as  it  was  a  color  of  title  to  an 
easement  in  the  remainder  of  the  tract,  ic 
would  be  a  cloud,  but  for  the  fact  that  ttie 
deed  of  complainant  is  void  and  ineffective 
by  reason  of  his  purchase  being  champertoiis. 
This,  however,  only  defeats  his  title  in  so  far 
as  the  railway  company  were  claiming  an 
interest  adverse.  Pickens  t.  Delozier,  2 
Humph.  400. 

All  other  questions  out  of  the  way,  this 
suit  cannot  be  maintained  as  a  snit  to  recov- 
er damages  for  the  taking  of  this  right  of 
way  through  the  interest  now  owned  by 
complainant.  He  was  not  the  owner  of  this 
land,  or  any  interest  therein,  at  the  time  the 
railway  company  entered  upon,  and  l>egun 
the  construction  of,  their  rond-way.  The 
company  bad,  in  the  exercise  of  the  power 
conferred  by  statute,  entered  upon  and  ap- 
propriated this  easement  before  complainant 
acquired  the  land,  or  any  interest  whatever. 
Damages  for  the  taking  of  land  under  right 
of  eminent  domain  belong  to  the  owner  at 
Uie  time  of  the  taldng,  and  such  claim  for 
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damages  does  not  pass  to  a  grantee  of  the 
lands  over  which  a  right  of  way  has  been 
taken,  unless  expressly  conveyed.  Railroad 
Co.  V.  Stovall.  12  HelBk.  1;  2  Wood,  Ry. 
Law,  864.  The  deed  to  complainant  is  a 
mere  quitclaim,  and  the  damages  due  to  his 
grantor  did  not  pass  to  him. 
Reverse,  and  dismiss  the  bill,  with  costs. 


Hodges  »t  al.  v.  Tatlob  et  al. 

[Suprtme  Court  af  ArkatiMU.    Feb.  16, 1890.) 

LunTAtiOKB — StiaPBNsioir — Rbtitob  or  Actiohs 

— MORTOAOI — FOKECLOSURB. 

1.  The  Btatates  of  limitation  were  suspended 
liythe  war  of  the  rebellion;  and,  in  determining 
whether  an  action  is  barred  by  limitation,  the  time 
that  elapsed  daring  ench  war  is  not  to  be  counted. 

2.  Under  Mansf.  Diff.  Ark.  $  62S7,  whicb  pro- 
vides that  revivor  of  aotions  shall  be  by  order  of 
thecoart  that  the  action  be  revived  in  the  name  of 
the  representative  or  successor  of  the  party  who 
baa  died,  and  section  6239,  which  provides  that  no- 
tice of  such  revivor  shall  be  given  to  the  adverse 
{Murty  hy  service  of  the  order  in  the  manner  as  a 
summons,  a  failure  so  to  notify  the  adverse  party 
does  not  defeat  the  revivor,  but  merely  postpones 
the  duty  of  such  party  to  show  cause  why  such  re- 
vivor snoold  not  take  place. 

8.  Upon  the  death  of  a  mortgagor  it  Is  not 
necessary  to  probate  the  claims  against  him  In  or- 
der to  enable  the  mortgagee  to  foreclose  the  morU 
gage. 

Appeal  from  circuit  court,  Washington 
county;  E.  8.  MoDamiel,  Special  Judge. 

In  February,  1859.  James  C.  Hodges  bor- 
rowed il.OOO  from  W.  D.  Reagan,  giving  W. 
B.  Taylor  and  George  E.  White  as  security. 
In  order  to  indemnify  Taylor,  Hodges  exe- 
cuted to  bim  a  mortgage  on  real  estate, 
conditioned  that  be  would  indemnify  Taylor 
from  aJ]  actions,  charges,  and  demands  that 
might  at  any  time  be  prosecuted  against  liim 
M  a  result  of  his  becoming  surety.  Taylor, 
having  been  obliged  to  settle  the  debt,  brought 
action  on  the  mortgage  in  1860,  which,  on 
demurrer  to  the  complaint,  was  dismissed 
without  prejudice.  Taylor  again  commenced 
action,  but  on  March  13, 1861,  paid  all  coats, 
and  dismissed  his  suit.  On  June  6,  1866. 
Taylor  brought  this  action  against  Robert 
Hodges,  heir  of  James  C,  and  the  widow  and 
legal  representatives  of  deceased.  The  cause 
was  continued  by  consent,  from  term  to  term, 
until  1871,  when  Robert  Hodges  died.  In 
February,  1872,  the  death  of  Robert  Hodges 
being  suggested,  the  court  entered  an  order, 
on  motion  of  plaintiff,  making  his  widow 
and  children  parties  defendant  to  the  action. 
On  July  24,  1872,  summons  was  duly  issued 
upon  the  order,  aud  served  on  August  20th. 
A  guardian  ad  litem  was  appointed  for  the 
minor  defendants,  and  answered  for  all  of 
them.  The  action  was  then  continued  from 
term  to  term  till  1887,  when  plaintifT  amend- 
ed his  complaint,  making  certain  others  par- 
ties defendant.  All  the  minors,  except  one, 
having  become  of  age,  appeared  and  an- 
swered; and  a  new  guardian  ad  litem  being 
appointed  for  the  remaining  minor,  he  ap- 
peared and  answered  for  him.  Defendants 
pleaded  the  statuta  of  limitations,  and,  Judg- 
v.l3s.w.no.a— 9 


ment  having  been  rendered  for  plaintiff,  tliey 
appealed. 

Mansf.  Dig.  Ark.  §  5237,  provides  that  re- 
vivor of  actions  sliall  be  by  order  of  the  court 
that  the  action  be  revived  in  the  name  of  the 
representative  or  successor  of  the  party  who 
has  died,  and  section  5239  provides  that  no- 
tice of  such  revivor  shall  be  given  to  the  ad- 
verse party  by  service  of  the  order  in  the 
manner  as  a  summons. 

/.  D.  Walker,  for  appellants.  B.  B.  David- 
8071  and  L.  Gregg,  for  appellee. 

Pbr  Curiam.  It  the  time  which  elapsed 
during  the  late  war  is  not  counted,  this  action 
was  commenced  within  less  thau  three  years 
after  the  right  to  bring  it  accrued.  As  the 
statutes  of  limitations  were  suspended  dur- 
ing that  time,  it  cannot  be  counted.  The  ac- 
tion was  not  barred.  Williamson  v.  McCrary, 
33  Ark.  470;  Ringo  v.  WoodrufT,  43  Ark.  469. 

After  the  death  of  Rot>ert  Hodges,  his 
death  was  suggested;  and  his  heirs  were 
made  parties  defendant,  at  the  first  term  of 
the  court  held  thereafter.  This  was  substan- 
tially ii  revivor  of  the  action  against  them, 
unless  they  thereafter  showed  cause  why  it 
should  not  be  revived.  The  failure  to  notify 
them  of  the  revivor  by  service  of  tiie  copy  of 
the  order  did  not  defeat  the  revivor.  If  it 
had  any  effect,  it  postponed  their  duty  to 
show  cause  until  they  were  properly  served 
with  notice.  They  were  afterwards  served 
with  a  copy  of  the  order,  and  they  showed  no 
cause  why  the  action  should  not  be  revived 
against  them.  The  result  was,  it  stood  re- 
vived. Mansf.  Dig.  §§  5237.  5244;  McNutt 
v.  State,  48  Ark.  30,  2  S.  W.  Rep.  254. 

There  is  no  evidence  in  the  record  showing 
that  the  same  matters  involved  in  this  action 
were  adjudicated  in  a  former  suit 

It  was  not  necessary  to  probate  the  claims 
in  controversy  against  the  estate  of  the  mort- 
gagor to  enable  appellees  to  foreclose  the 
mortgage  sued  on.  McClure  v.  Owens,  32 
Ark.  443.    Judgment  atBrmed. 


Dayies  «.  Nichols. 
(Supreme  Court  of  Arkanaaa.    Feb.  15, 1890.) 

ASIOIIiaTBATOBS — ACTTIOXS — AFPIAI/— EZCBPTIONS 

— TiKB  or  Fiuxa. 

1.  An  administrator  may  take  an  appeal  from 
a  judgment  of  the  probate  court,  and  prosecute  it 
to  the  same  extent  his  intestate  might  have  done. 

2.  Under  Hansf.  Dig.  Ark.  {  5157,  providing 
that  time  to  reduce  exceptions  to  writing  shall  not 
be  given  beyond  the  succeeding  term  of  court,  an 
order  fixing  the  time  in  which  a  bill  of  ezceptionB 
shall  be  signed  and  filed  is  final,  and  the  court  has 
no  authority  to  shorten  or  extend  the  time  at  a  8ui>- 
sequent  term. 

Appeal  from  circuit  court.  Garland  county; 
J.  B.  Wood,  Judge. 

Action  by  J.  H.  Nichols,  Jr.,  as  adminis- 
trator of  the  estate  of  J.  H.  Nichols,  against 
R.  G.  Davies,  as  administrator  of  the  estate 
of  J.  H.  Law.  There  was  judgment  for 
plaintitr,  and  defendant  appeiiled.  From  the 
record  it  appeared  that  the  case  was  tried  at 
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the  March  term,  1887.  of  the  circuit  court, 
and  that  defendant  filed  his  motion  for  new 
trial,  April  22.  1887,  which  motion  being 
overruled,  he  was  given  until  the  second  day 
of  tbe  next  term  to  file  his  bill  of  exceptions. 
At  the  September  term  tbe  court  granted  10 
days  further  time,  and  subsequently  again  ex- 
tended the  time  to  January  16, 1888,  on  which 
day  the  bill  was  filed. 

R.  G.  Daviea  and  U.  M.  di  9.  B.  Rose,  for 
appellant.    L.  Leatherman,  for  appellee. 

Per  Cubiam.  The  administrator  of  Nich- 
ols had  the  right  to  take  the  appeal  from  the 
judgment  of  the  probate  couii;  In  this  case, 
and  prosecute  it  to  the  same  extent  his  intes- 
tate might  have  done.  £x  parte  Trapnall,  29 
Ark.  60.  There  is  no  bill  of  exceptions  in 
the  record.  The  paper  purporting  to  be  a 
bill  of  exceptions  was  not  signed  by  the  judge 
and  filed  within  the  time  first  given  by  the 
court.  The  order  fixing  the  time  in  which 
tbe  bill  of  exceptions  might  be  signed  by  the 
judge  and  filed  became  final,  and  passed  be- 
yond the  control  of  tbe  court,  when  the  term 
at  which  it  was  made  expired,  and  the  court 
had  no  authority  to  shorten  or  extend  the 
time  at  a  subsequent  term.  Mansf.  Dig.  § 
5157;  Carroll  v.  Saunders,  88  Ark.  216;  Kail- 
way  Go.  V.  Bapp,  39  Ark.  558;  Adler  v.  Con- 
way Co.,  42  Ark.  488;  Railway  Co.  y.  HoU 
man,  45  Ark.  102;  Myrick  v.  Merritt,  21 
Fla.  799.  Inasmuch  as  tbe  bill  of  exceptions 
in  this  case  cannot  be  regarded  as  any  part  of 
tbe  record,  tbe  questions  presented  by  appel- 
lant cannot  be  considered.  Judgment  af- 
firmed. 


BussEXL  et  dl,  V.  Tatb  et  oL 
(Supreme  Court  af  Ailumta*.    Feb.  IB,  1890.) 
VinnoiPxi<  CkiBPOSATioirt— Appbopriatioii  fob 

COCNTT  BUILDINOS— IlMtTKOnON. 

1.  Under  Const  Ark.  1874,  art.  13,  S  5,  provid- 
ing that  no  county,  city,  or  town,  or  other  munloi- 
piU  corporation,  shall  appropriate  money  or  loan 
its  credit  to  any  corporation,  institution,  or  indi- 
vidual, the  common  council  of  a  town  has  no  power 
to  appropriate  money  to  aid  the  buiidlns  of  a 
court-Douse  in  such  town. 

2.  Under  Hansf.  Dig.  Arlc  {  029,  which  pro- 
vides that  any  person  owning  property  and  paying 
taxes  may  enjoin  the  payment  of  any  warrant  is- 
sued by  a  city  or  town  without  authority  of  law, 
any  tax-payer  of  the  town  may  maintain  injunc- 
tion to  restrain  the  payment  of  a  warrant  issued  in 
accordance  with  such  appropriation. 

S.  Where  it  appears  that  the  warrant  thus  ille- 
gally Issued  has  already  been  called  in  and  can- 
celed. It  is  within  the  powers  of  a  court  of  equity 
to  gi«nt  affirmative  relief  by  an  order  restrain- 
ing the  future  reissue  of  such  warrant. 

4.  Defendants,  who  were  members  of  the  town 
oonnoil,  with  others,  entered  into  a  bond  in  a  cer- 
tain sum  for  the  purpose  of  building  a  court-house 
in  the  town.  Afterwards  the  town  council,  of 
which  defendants  were  members,  appropriated, 
$1,000  of  the  town  funds  to  aid  in  building  the 
court-house,  a  portion  of  which  sum  was  immediate- 
ly padd  over.  Held,  that  the  defendants  were  lia- 
ble for  the  amount  thus  paid,  in  an  action  brought 
by  the  tax-payers  for  its  recovery. 

Appeal  from  circuit  court,  Pope  county; 
Robert  Toomer,  Judge. 
This  was  a  bill  for  inj  unction  brought  by  R. 


H.  Tate,  J.  B.  Evarts,  J.  W.  Tucker,  and  J.  A. 
Jamison,  residents  and  tax-payers  of  the  town 
of  Russellville,  Ark.;  J.  W.  Russell,  mayor, 
L.  M.  Smith,  J.  L.  Shinn,  W.  J.  White,  J. 
M.  Luker,  and  R.  J.  Wilson,  conncilmen, 
and  W.  M.  Peeler,  treasurer,  of  said  town. 
It  appeared  that,  in  oonsideration  that  the 
people  would  vote  to  remove  the  oounty-seat 
of  Pope  county  from  Dover  to  Russellville, 
the  defendants,  except  J.  W.  Russell,  had  ex- 
ecuted an  approved  bond  to  tbe  commission- 
ers, for  tbe  use  of  the  county,  in  the  sum  of 
950.000,  to  build  a  court-house  at  Russell- 
ville, and  donate  the  bouse  and  ground  to 
the  county.  In  course  of  construction  of 
said  court-house,  the  same  being  built  by 
private  enterprise,  the  defendants,  in  their 
capacity  as  board  of  council  of  said  town,  on 
the  3d  day  of  February,  1888,  passed  the  fol- 
lowing resolution :  "  Alderman  Shinn  moved, 
which  was  seconded  by  Alderman  Smith, 
that  the  council  appropriate  $1,000  to  assist 
in  the  completion  of  the  court-bouse,  and 
that  the  mayor  draw  his  warrant  for  the 
amount  in  favor  of  the  chairman  of  the  court- 
house building  commitlee.  The  vote  was  or- 
dered, which  resulted  as  follows:  Yeas,  J. 
M.  Luker,  J.  L.  Shinn,  L.  M.  Smith,  W.  J. 
Wbite,  and  R.  J.  Wilson.  The  mayor  an- 
nounced tbe  adoption  of  the  resolution."  The 
meeting  was  at  night,  the  usual  time  of 
meeting.  The  treasurer  had  been  invite<l  to 
be  present  at  said  meeting,  and  report  the 
amount  of  money  of  the  town  in  his  bands; 
and,  reporting  8675,  the  appropriation  was 
immediately  drawn  against  by  the  mayor  in 
two  warrants,  at  the  instance  of  the  treas- 
urer,— one  for  $675,  which  was  paid  about 
10  o'clock  tliat  night;  tbe  other  for  8325, 
which  was  not  paid  for  the  want  of  funds. 
The  money  so  received  was  applied  to  the 
payment  of  expenses  for  building  said  court- 
house, and  tlie  other  warrant  was  outstand- 
ing in  the  hands  of  said  Shinn.  On  the  17th 
day  of  February  the  plaintifFs  filed  their  bill 
in  chancery  against  defendants,  alleging  tbe 
foregoing  facts;  also  alleging  that  they  are 
citizens  and  tax-payers  of  said  town.  Tbe 
prayer  of  their  bill  was:  (1)  For  a  tempo- 
rary restraining  order,  restraining  the  col- 
lection and  payment  of  the  $325  outstanding 
warrant.  (2)  That  upon  the  final  hearing 
tlie  collection  and  payment  of  said  warrant 
be  perpetually  enjoined  and  surrendered  up 
and  canceled.  (3)  That  the  resolution  of 
said  town  council  appropriating  $1,000  to  the 
construction  of  said  court-house  be  quashed 
and  held  for  naught,  and  that  defendants  be 
perpetually  enjoined  from  taking  anyfurther 
action  under  the  same,  or  from  diverting  tbe 
revenues  of  said  town  for  the  objects  and 
purposes  of  said  appropriation.  (4)  For  res- 
titution into  the  town  treasury  of  the  $675  al- 
ready diverted  and  appropriated  as  aforesaid. 
(5)  For  general  relief.  After  the  defendants 
had  made  the  aforesaid  appropriations  and 
taken  tbe  money,  they  proposed  to  submit 
their  action  to  a  mass  meeting  of  tbe  citizens 
'  of  tbe  town,  but  plaintiffs  declined  that  meth- 
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od  of  arbitration.  At  tlie  town  election  beid 
April  8d,  the  defentlanta  all  became  candi- 
dates for  re-election,  and  undertook  to  force 
an  arbitration  of  the  matter,  independent  of 
the  wishes  of  plaintiffs,  by  having  printed 
on  their  tickets.  "For  appropriation."  The 
plaintiffs  also  ignored  that  method  of  arbitra- 
tion, by  refusing  to  vote  on  the  quealion. 
When  snit  was  about  to  be  brought  by  plain- 
tiffs  against  defendants,  the  attorneys  of  de- 
fendants and  J.  M.  Luker  notified  the  attor- 
ney of  plaintiffs  that  the  town  council  would 
call  in  and  destroy  the  9325  warrant  out- 
standing in  the  hands  of  J.  L.  Shinn.  The 
first  regular  meeting  of  the  council  after  suit 
was  brought  was  March  1st.  The  council  at 
that  time  took  no  steps  to  recall  said  war- 
rant, but  at  a  special  meeting  called  at  the 
instance  of  the  dty  attorney,  on  the  27th  day 
of  March.  Ave  days  before  court  convened,  at 
which  said  cause  was  to  be  tried,  the  defend- 
ants, in  their  oflScial  capacity  as  town  coun- 
cil, assembled  and  called  in  and  destroyed  the 
$825  warrant,  but  never  rescinded  the  reso- 
lution of  February  3d,  nor  did  they  indicate 
the  reason  for  destroying  said  warrant;  nor 
did  they  prohibit  the  mayor  from  drawing 
another  warrant  in  its  stead  against  said  ap- 
propriation of  February  3d. 

The  defendants  came  into  court  and  filed  a 
motion  to  dismiss  so  much  of  plaintiffs'  com- 
plaint as  related  to  the  8325  warrant,  on  the 
ground  that  all  injunctive  relief  bad  been  ex- 
tinguished by  destruction  of  the  warrant, 
which  tliey  alleged  plaintiffs  knew  would  be 
done  before  bringing  suit,  and  which  was 
done  before  the  granting  of  any  restraining 
order.  The  court  overruled  their  motion. 
They  filed  a  motion  to  strike  out  from  appel- 
lees' complaint  all  that  part  which  related  to 
and  sought  to  recover  back  0675  already 
raid.  The  court  overruled  this  motion  also. 
The  appellants  then  filed  their  answer,  con- 
taining a  demurrer,  alleging:  (1)  That  this 
suit  was  brought  after  appellees'  attorney 
had  Ijeenadvis^  that  the  $325  warrant  would 
be  recalled  and  canceled,  and  without  giving 
opportunity  to  do  the  siime,  for  the  fraudu- 
lent purpose  of  giving  the  court  jurisdiction 
of  otiier  matters  alleged  in  the  complaint. 
(2)  There  was  no  money  in  the  treasury  to 
pay  said  warrant,  and  that  appellees  knew 
it.  and  that  there  was  no  probable  ground  for 
believing  that  said  warrant  would  be  paid. 
(S)  That  the  calling  in  and  destruction  of 
Che  warrant  was  virtually  a  rescinding  of  the 
resolution  of  February  3d,  esppcially  to  the 
extent  of  the  $325  warrant.  (4)  They  ad- 
mitted that  the  $675  of  the  town's  revenues 
and  funds  were  diverted  from  the  lawful 
channels,  as  cbargeil  in  the  complaint,  but 
that  it  was  a  legislative  act,  and  courts  can- 
not control  matters  lying  in  legislative  dis- 
cretion; and  for  that  retison  said  act  of  ap- 
propriation is  not  wholly  ultra  vires  and 
void,  and  denies  the  liability  of  the  defend- 
ants for  the  $675,  notwithstanding  they  admit 
the  fonds  were  diverted  from  tlieir  lawful 
purpose.     (5)  They  allege  the  revenues  of  the 


town  to  be  about  $1,600,  and  of  that  amount 
the  four  appellees  pay  $74.80,  and  that  they 
have  no  interest  not  held  in  common  with 
other  citizens  and  tax-payers  of  said  town, 
and  that  they  have  no  such  interest  as  en- 
titles them  to  sue  in  this  behalf,  and  that  the 
right  to  recover  the  $675,  already  paid,  is  a 
separate  and  distinct  right  to  the  enjoining 
the  collection  of  the  $325  outstanding  war- 
rant, and  that  same  ought  to  be  stricken  from 
complaint.  (6)  That  the  people  of  Kussell- 
ville  were  pledged  to  build  and  donate  court- 
house and  grounds  to  the  people  of  Pope 
county,  and  that  the  appropriation  was  made 
in  furtherance  of  such  pledge,  and  that  ap- 
pellees were  citizens  of  Bussellville,  and 
bound  by  the  action  of  the  town  council. 
(7)  That  after  the  appropriation  had  beau 
made  and  the  money  diverted,  the  appellants 
submitted  their  action  in  that  behalf  to  the 
qualified  electors  of  said  town,  and  they  ap- 
proved it  by  a  large  majority,  and  the  appel- 
lants were  all  re-elected  upon  the  record  they 
had  made,  and  that  appellees  were  by  said 
vote  estopped  from  bringing  this  suit.  The 
answer  concludes  with  a  demurrer:  (1)  For 
want  of  proper  parties  plaintiff.  (2)  Com- 
plaint does  not  state  facts  sufllcient  to  consti- 
tute a  cause  of  action.  (3)  Court  no  juris- 
diction of  the  subject,  in  so  far  as  it  relates 
to  the  $675  already  paid.  (4)  Because  there 
is  no  equity  in  the  complaint  as  to  the  $675 
sought  to  be  recovered.  The  court  overruled 
the  demurrer,  and  on  final  hearing  rendered 
a  decree  for  the  appellees  against  the  appel- 
lants for  the  $675.  for  the  use  of  the  town, 
to  l>e  paid  by  them  into  the  treasury  of  the 
town,  and  for  costs,  and  in  default  of  pay- 
ment the  same  was  to  be  collected  on  execu- 
tion, and  the  sheriff  was  to  pay  the  costs  to 
appellees,  and  the  $675  was  to  be  paid  by  the 
sbei'iff  to  the  treasurer  of  said  town,  and  by 
said  treasurer  to  be  held  for  the  use  of  said 
town,  and  no  other.  And  the  defendants 
and  servants  and  ofllcers  of  said  town  were 
perpetually  enjoined  from  using  the  funds  of 
said  town  for  the  purposes  mentioned  in  the 
resolution  of  February  Sd,  and  from  remov- 
ing or  attempting  to  remove  the  $325  war- 
rant set  forth  in  the  complaint,  and  alleged 
in  the  answer  to  be  destroyed,  and  the  reso- 
lution appropriating  $1,000  of  the  funds  of 
the  town  to  defray  the  expenses  of  building 
a  court-house  was  quashed  and  held  for 
naught,  and  the  defendants,  oflScers  and  serv- 
ants of  said  town,  were  perpetually  re- 
strained from  making  any  further  application 
of  the  funds  of  said  town  to  the  unlawful 
purposes  of  said  resolution,  either  by  their 
vote,  taxation,  or  otherwise,  either  directly 
or  indirectly.  From  this  judgment  defend- 
ants appealed. 

Const.  Ark.  1874,  art.  12,  §  5,  provides  . 
that  no  county,  city,  or  town,  or  other  munio- 
Ipal  corporation,  shall  appropriate  money  or 
loan  its  credit  to  any  corporation,  institution, 
or  individual.  Mansf.  Dig.  Ark.  §  929,  pro- 
vides that  any  person  owning  property  and 
paying  taxes  may  enjoin  the  payment  ot  any 
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warrant  issued  by  a  eltj  or  town  without 
authority  of  law. 

Wtlnon  *  Granger  and  G.  W.  Shinn,  for 
appellants.    /.  G.  Wallace,  for  appellees. 

Sandels,  J.  An  analysis  of  the  case 
shows  six  questions  for  decision:  (1)  Has 
equity  jurisdiction  as  to  the  matters  stated  in 
the  bill?  (2)  Are  residents  and  tax-payers 
proper  parties  plaintiff?  ^3)  May  affirmative, 
as  well  as  injunctive,  relief  be  had  in  such  a 
proceeding?  (4)  Was  the  appronriation  of 
the  $1,000  by  the  council  valid  or  Void  ?  (5) 
Are  aldermen,  as  such,  liable  to  an  action  for 
votes  given  upon  measures  before  them?  (6) 
"What  liability,  if  any,  did  the  mayor,  order- 
ing, the  treasurer  making,  and  the  council 
receiving,  the  payment,  incur  by  reason  of 
this  transaction? 

The  so-called  "appropriation"  was  a  nul- 
lity. Jacksonport  v,  Watson,  38  Ark.  704; 
Sykes  y.  Mayor,  55  Miss.  115;  section  5,  art.  12, 
Const.;  Minot  y.  West  Roxbury.  112  Mass.  1. 
The  officers  of  the  city  are  trustees  in  the 
management  and  application  of  the  funds 
and  property  of  the  people  of  the  city.  2  Dill. 
Mun.  Corp.  §  915.  The  application  of  munic- 
ipal funds  to  illegal  purposes  by  them  is  a 
breach  of  trust.  Id.  §  919,  and  notes.  Equity 
has  jurisdiction  to  prevent  the  misapplica- 
tion or  waste  of  trust  property.  2  Story,  Eq. 
Jur.  1252,  and  note.  The  fact  that,  after  the 
suit  was  brought,  the  city  council  recalled  and 
canceled  the  unpaid  warrant  did  not  oust  the 
jurisdiction  of  the  court.  That  was  but  part 
of  the  purely  equitable  relief  demanded.  It 
was  desired  to  prevent  its  reissue,  and  cancel 
the  appropriation.  Besides,  under  our  chan- 
cery system,  had  the  cancellation  of  the  war- 
rant been  the  only  original  ground  of  equity 
jurisdiction,  it  Whs  not  lost.  Price  v.  Bank, 
14  Ark.  50.  ySults  by  tax-payers  against 
towns  and  tb«r  officers,  to  prevent  or  remedy 
misapplication  of  town  funds,  are  not  only 
allowed  by  statute,  but  it  is  the  prevailing 
doctrine  in  America  that  tax-payers  may 
maintain  them,  in  the  absence  of  statute. 
Their  relations  to  the  municipality  are  an- 
alogous to  those  of  stockholders  to  a  private 
corporation.  Mansf.  Dig.  §  929;  Jackson- 
port V.  Watson,  33  Ark.  704;  Crarapton  v. 
Zabriskie,  101  U.  8.  601;  2  Dill.  Mun.  Corp. 
g§  914,  915;  Blaikie  v.  Staples,  13  Grant.  (U. 
G.)  67,  cited  in  note  on  page  902,  2  Dili. 
Mun.  Corp.  There  is  no  foundation  in  the 
authorities  for  the  claim  that  the  power  of 
chancery  is  only  injunctive.  It  would  be 
a  reproach  to  justice,  if  it  were  true.  In  the 
present  case,  the  appropriation  was  made,  the 
warrant  was  drawn,  and  the  money  paid  by 
the  treasurer  before  an  attorney  could  have 
comprehended  the  situation,  and  have  written 
the  caption  of  a  complaint.  Chancery  has 
ample  power  to  prevent  further  wrong,  and 
require  reparation  for  that  which  has  been 
done> '  2  Story,  Eq.  Jur.  1252,  and  notes;  Frost 
V.  Belmont,  6  Allen,  152;  Association  v.  Lyon, 
29  N.  J.  Eq.  110;  Attorney  General  v.  Poole, 
4  Mylne  &  0.  17;  People  v.  Fields,  58  N.  Y. 


491;  Attorney  General  y.  Boston,  123  Mass. 
460;  Attorney  General  v.  Dublin,  1  Bligh, 
(N.  S.)  312;  2  Dill.  Mun.  Corp.  §g  909-91-2, 
As  against  the  liability  of  these  defendants, 
it  is  contended  that,  a  city  council,  being  in 
some  sort  a  legislative  body,  it»  members  are 
not  liable  for  the  erroneous  exercise  of  their 
discretion  in  voting  upon  measures  before 
them.  This  is  true.  Jones  y.  Loving,  55 
Miss.  109;  Freeport  v.  Marks.  59  Pa.  St.  253. 
But  where,  after  exercising  their  discretion 
in  voting  $1,000  of  the  money  of  the  town 
to  pay  an  obligation  which  they  and  a  few 
others  had  bound  themselves  to  discharge, 
they  or  their  building  committee  took  the 
money,  it  was  a  conversion  of  trust  funds, 
for  which  each  of  them,  as  also  the  mayor 
who  ordered,  and  the  treasurer  who  made, 
the  payment,  are  liable.  Frost  y.  Belmont, 
6  Allen,  152;  Association  v.  Lyon,  29  X.  J. 
Eq.  110;  Attornny  General  y.  Poole,  4  Mylne 
ftC.17;  Attorney  General  y.  Wilson,  1  Craig 
&  P.  1;  Blaikie  y.  Staples,  13  Grant  (U.  C.) 
67.  The  vote  of  conQdence  given  appellants 
at  the  next  ensuing  city  election  does  not  af- 
fect their  liability  to  repay  the  money  which 
they  took  from  the  city  treasury.    Affirmed. 


Scbool-Dtst.  No.  42  «.  Bennbtt. 

(Supreme  Court  of  Arkaruag.    Feb.  16,  1890.) 

BCHOOIr-DlSTRICTS  —  OfFICEKS  —  EiLBCnON  — 
POWBRS. 

1.  Mansf.  Dig.  Ark.  i  8306,  relating'  to  the 
election  of  directors  of  school-distrieta,  as  amend- 
ed by  Act  Ark.  April  4, 1887,  provides  that  any 
person  so  elected  shall  within  10  days  file  hia 
acceptance  of  the  office  with  his  predecessor,  sub- 
scribe the  oath  of  office,  and  file  ft  with  the  county 
clerk,  and  enter  at  once  upon  the  duties  of  the  of- 
fice. Held,  that  the  provisions  of  the  oath — re- 
quiring that  the  officers  holding  the  election 
should  make  a  return  of  the  result  to  the  county 
clerk  10  days  before  the  meeting  of  the  county 
court  for  the  purpose  of  levying  taxes,  does  not 
imply  that  the  county  court  shall  canvass  the  re- 
turn, and  certify  to  the  result. 

2.  Under  such  act  the  term  of  office  of  the 
director  so  elected  begins  as  soon  as  he  has  quali- 
fied as  required  by  the  terms  of  the  act. 

8.  Under  the  provisions  of  the  act  It  is 
necessary  for  a  person  elected  to  the  office  of 
school  director  to  qualify  within  10  days  by  sub- 
scribing the  oath  of  office,  and  filing  the  same 
with  the  clerk,  and,  until  he  thus  qualifies,  his 
predecessor  is  entitled  to  exercise  the  powers  of 
the  office,  under  Mansf.  Dig.  Ark.  $  6306,  providing 
that  school  directors  shall  hold  their  office  for 
three  years,  or  until  their  sucoessor  is  elected  and 
qualified. 

4.  A  contract  made  by  two  of  three  directors 
of  a  school-district  at  a  meeting  held  at  a  time  dif- 
ferent from  the  time  fixed  for  regular  meetings, 
and  of  which  the  third  director  had  no  notioe,  is 
not  binding  on  the  district. 

Appeal  from  circuit  court,  Clay  county;  J. 
E.  Rtddick,  Judge. 

Tills  was  an  action,  brought  by  P.  P.  Ben- 
nett against  school-district  No.  42,  to  recover 
for  services  rendered  in  teaching  a  school  in 
said  district.  There  was  judgmentfor  plain- 
tiff, and  defendant  appealed. 

B.  F.  Brown,  for  appellant.  J,  O.  Hatff- 
thome,  for  appellee,  by  vjOOQIC 


Ark.) 


SCHOOL-DIST.  No.  42  e.  BENNETT. 


18S 


HEnraeTrAT,  J.  Baker  Pollard,  and  Mc- 
Cleskey  were  directors  of  the  appellant 
school-district  wben  the  annual  district  meet- 
ing convened,  in  Ma^,  1887.  Baker  was  tlie 
Knior  member  of  the  board,  and  liodery  was 
I  Ircted  by  the  meeting  to  succeed  him.  The 
vote  was  canvassed,  and  the  result  declared, 
wben  liodery  announced  that  he  would  ac- 
cept the  office.  At  some  subsequent  time, 
Bodery  took  some  kind  of  a  verbal  oath  b^ 
fore  a  justice  of  the  peace;  but  be  did  not 
"giibecribe  to  the  oath  prescribed  for  officers 
by  the  constitution  of  this  state. "  "and  file 
it  in  the  office  of  the  clerk  of  the  county 
court,"  until  the  latter  part  of  the  following 
September.  During  the  interval.  Baker  con- 
tinued to  act  as  a  director.  On  the  day  that 
Bodery's  oath  waa  flled  with  the  county 
derk,  the  appellee  made  a  contract  with 
Baker  and  Pollard,  as  directors  of  the  dis> 
trict,  to  teach  a  school  in  the  district  for 
three  months  at  940  per  month.  The  appel- 
lee taught  the  school.  The  directors  refused 
to  pay  him.  He  brought  this  suit,  recovered 
a  judgment,  and  they  have  appealed.  He 
was  notified  by  Kodery  and  McCleskey,  be- 
fore he  began  to  teach,  that  tb^  disputed  the 
validity  of  his  contract,  and  would  not  pay 
bira  if  he  taught.  It  does  not  appear 
whether  the  contoact  was  made  at  s  meeting 
of  the  board,  or  by  the  -two  directors  acting 
aeparately;  but  it  waa  not  made  at  a  meeting 
held  at  the  stated  time  for  meetings  in  that 
district,  and  McCleskey  bad  no  notice  of  the 
meeting,  it  one  was  held.  The  court,  in  its 
instructions,  charged  that  notice  to  him  was 
not  necessary. 

Two  directors  can  act  for  the  board,  if  they 
proceed  in  conformity  to  law.  Mansf .  Dig. 
§6366. 

This  settled,  the  appeal  tenders  two  ques- 
tions for  our  consideration:  Was  Baker  a 
director  when  be  signed  the  contract  ?  If  so, 
was  it  the  contract  of  the  board,  unless  made 
by  a  majority  of  the  directors,  at  a  meeting 
of  the  board,  of  which  the  director  absent 
had  notice? 

Baker's  term  continued  until  his  successor 
waa  elected  and  qualified.  Id.  8  6205.  The 
itatule  provided  that  the  term  of  office  should 
begin  on  the  15th  of  October  after  the  elec- 
tion, (Mansf.  Dig.  §  6206.)  and  that  the  party 
elected,  within  lU  days  after  the  15th  of  Oo- 
tuber,  take  and  subscribe  before  a  justice  of 
tlie  peace  the  oath  pr«K;ribed  for  officers  by 
the  constitution,  and  file  it  with  tlie  county 
clerk.  This  was  amended  by  the  act  of  April 
4,  1887,  which  provides  that  any  person 
elected  and  acceptitag  the  office  should,  with- 
in 10  days  after  having  been  notified  of  bis 
election,  file  his  acceptance  with  his  prede- 
ceasor,  subscribe  the  oath,  and  file  it  with  the 
clerk,  and  enter  at  once  upon  the  discharge 
of  bis  duties.  It  is  insisted  that,  under  the 
law  as  amended,  tlie  term  of  the  member 
elected  does  not  begin  until  October;  that  the 
officers  holding  the  election  are  required  to 
return  the  result  to  the  county  clerk  10  days 
before  the  court  meets  for  levying  taxes; .  and 


that  it  is  thereby  implied  that  this  tribunal 
shall  canvass  the  vote  for  directors,  and  cer- 
tify the  result  to  those  elected,  and  that  as  it 
convenes  in  October,  the  term  cannot  begin 
sooner.  When  the  justices  of  the  peace  sit 
with  the  county  judge,  the  constitution  di- 
rects the  scope  of  their  work,  which  is  to  as* 
sist  in  levying  taxes,  and  making  appropria- 
tions. Const.  1874,  art.  7,  §  30.  There  is 
nothing  in  the  nature  of  this  duty  akin  to 
that  of  canvassing  and  certifying  the  vote  for 
officers;  and,  as  the  statute  does  not  cast  It 
upon  them  in  express  terms,  or  by  necessary 
implication,  we  must  assume  that  the  return 
is  made  to  the  county  court,  at  the  time  des- 
ignated, to  enable  the  court  to  levy  the  tax 
voted,  and  that  it  has  no  further  duty  in  tha 
premises.  True,  the  return  shows  the  num- 
ber of  votes  cast  in  favor  of 'each  person 
voted  for  for  director;  but  this,  no  doubt,  is 
intended  to  furnish  the  court,  and  all  other 
persons  interested,  a  list  of  school  directors. 
The  law  did  not  then  prescribe  how  notice  of 
his  election  should  be  given  to  the  person 
chosen,  but  we  think  it  was  intended  that  tho 
officers  who  held  the  election  should  give  it. 
In  most  cases,  as  In  this,  the  person  is  pres- 
ent, learns  the  result,  and  signifies  bis  ac- 
quiescence. In  such  cases,  no  further  notice 
was  deemed  necessary.  Rodery  was  present 
when  he  was  elected;  and,  havingannounced 
that  he  accepted  the  office,  it  was  unnecessary 
to  give  him  any  formal  notice  of  his  election. 
The  law  required  that  he  qualify  within  10 
days  after  his  election,  and  enter  at  onoe 
upon  thedlscharge  of  hisduties.  To  qualify, 
the  law  required  that  he  should  subscribe  the 
oath,  and  file  it  with  the  clerk.  These  pro- 
visions seem  wise,  and  we  think  they  are 
mandatory.  If  directors  could  neglect  them, 
and  meet  their  requirements  by  going  before 
an  officer,  and  orally  taking  some  oath,  the 
fiscal  officers  of  the  county  could  never  know 
who  composed  the  various  boards  of  directors, 
and  confusion  and  disorder  would  result. 
As  Rodery  did  not  qualify  as  the  law  directs, 
Baker's  term  continued.  State  v.  Johnson, 
26  Ark.  281.  The  new  director  should  file 
his  acceptance  of  the  office  with  his  prede- 
cessor, but  we  are  not  Inclined  to  think  that 
the  statute  in  that  regard  is  mandatory. 

Is  it  necessary  that  a  contract,  to  be  bind- 
ing on  the  district,  should  be  executed  at  • 
board  meeting,  at  whicli  all  the  directors  are 
present,  or  of  which  the  one  absent  bad  no- 
tice? We  appreciate  tiie  practical  Import- 
ance of  this  question,  but  entertain  no  doubt 
as  to  its  proper  solution,  either  on  reason  or 
authority.  The  different  meral)er8  of  a  board, 
scattttred  in  the  pursuit  of  their  several  avo- 
cations, are  not  the  board.  Duties  are  cast 
upon  boards  composed  of  a  number  of  per- 
sons, in  order  that  they  may  be  discharged 
with  efficiency  and  wisdom  arising  from  a 
multitude  of  counsel.  This  purpose  cannot 
be  realized  without  conference  between  the 
members  of  the  board,  with  reference  to  the 
matters  intrusted  to  them,  before  they  take 
action  thereon.    After  conference  the  board 
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will  often  escape  nnwise  measnres  to  which 
each  of  the  members,  acting  separately, 
would  have  committed  themaelves,  either 
from  haate,  immature  consideration,  the  de- 
mands of  private  engagement,  or  an  unwil- 
lingness to  shorten  the  allotted  span  of  life 
under  the  entreaties  of  an  Importunate  agent. 
The  public  select  each  member  of  the  board 
of  directors,  and  is  entitled  to  his  services. 
This  it  cannot  enjoy  if  two  members  can 
bind  it  without  receiving,  or  even  suffering, 
the  counsel  of  the  other.  Two  could,  if  thej 
differed  with  the  third,  overrule  his  judg- 
ment, and  act  without  regarding  it;  but  be 
might,  by  his  knowledge  and  reason,  change 
the  bent  of  their  minds,  and  the  opportunity 
must  be  given  him.  We  conclude  tliat  two 
directors  may  bind  the  district  by  a  contract 
made  at  a  meeting  at  which  the  third  was 
present,  or  of  which  he  bad  notice;  but  no 
contract  can  be  made  except  at  a  meeting, 
and  no  meeting  can  be  held  unless  all  are 
present,  or  unless  the  absent  member  had 
notice. 

No  notice  of  a  regular  meeting  is  necessary 
where  the  board  has  fixed  stated  times  for 
them.  Our  views  find  support  in  many  ad- 
judged cases.  Aiitman  v.  School-Dist.,  27 
Kan.  129;  Hazen  v.  Lerche.  47  Mich.  626, 11 
N.  W.  Bep.  413;  School-Directors  v.  Jennings, 
10  111.  App.  643;  Ballard  v.  Davis,  31  Miss. 
538;  Downing  v.  Rugar,  21  Wend.  178. 

We  do  not  decide  that  the  members  of  the 
board  may  not  act  separately,  and  without 
meeting,  in  a  matter  which  involves  no  ex- 
ercise of  discretion.  The  instructions  were 
erroneous;  and  the  judgment  will  be  reversed, 
and  ttie  cause  remand^. 

Ck>OKBii.i.,  C.  J.,  did  not  sit  in  this  case. 


Wellikgton  ».  State. 

'.Supreme  Court  of  Arkansas.    Feb.  22, 1890.) 

Crimisal  Law— Appeal— Costs— CoNSTiTDTioH- 
AL  Law. 

1.  Under  the  provisions  of  Ifansf.  Dig.  Ark.  g 
2460,  that,  in  criminal  actions,  upon  affirmance  of 
a  judement  on  appeal  of  defendant,  (20  shall  be  al- 
lowed as  attorney  fee  for  the  prosecuting  attorney, 
and  taxed  as  costs,  an  allowance  of  such  amount  is 
proper. 

2.  Mansf.  Dig.  Ark.  {  2471,  providing  that  in 
criminal  actions,  where  the  execution  of  a  judg- 
ment for  a  fine  is  suspended  pending  an  appeal, 
and  the  judgment  is  sfBrmed,  10  per  cent,  damages 
•hall  be  awarded  against  defendant,  is  constitu- 
tionaL 

8.  The  tax  imposed  by  Mansf.  Dig.  Ark.  i  5693, 
levying  a  tax  of  three  dollars  on  each  criminal  con- 
viction in  a  court  of  record,  is  a  valid  exaction,  and 
properly  taxed  in  the  costs. 

4.  Under  rule  23  of  the  supreme  court  of  Ar- 
kansas, which  provides  that  tne  cost  of  printing 
abstracts  and  briefs  on  appeal,  not  to  exceed  tlS 
on  each  side,  shall  be  taxed  against  the  losing  par- 
ty, an  allowance  for  that  purpose  is  properly  taxed 
against  the  losing  party  on  appeaL 

Motion  to  retax  costs,  and  quash  the  execu- 
tion. 

For  opinion  in  case  on  appeal,  see  12  S.  W. 
Rep.  562. 

Mansf.  Dig.  Ark.  §  2469,  provides  that,  in 


criminal  actions,  upon  affirmance  of  a  Jndg< 
ment  on  appeal  of  defendant,  $20  shall  be  al- 
lowed as  attorney  fee  for  the  prosecuting  at- 
torney, and  taxed  as  costs.  Section  2471 
provides  that  in  criminal  actions,  where  the 
execution  of  a  judgment  for  a  One  Is  suspend- 
ed pending  an  appeal,  and  the  judgment  is 
affirmed,  10  per  cent,  damages  shnJl  be  award- 
ed against  defendant.  Section  5595  levies  a 
tax  of  three  dollars  on  each  criminal  convic- 
tion in  a  court  of  record.  Rule  23  of  the  su- 
preme court  provides  that  the  cost  of  print- 
ing abstracts  and  briefs  on  appeal,  not  to  ex- 
ceed $15  on  each  side,  shall  be  taxed  against 
the  losing  party. 
S.  P.  Watson,  tor  appellant. 

Per  Curiam.  The  fee  of  $20  taxed  against 
the  appellant  is  authorized  by  section  2469, 
Mansf.  Dig.  This  section  was  part  of  tlie 
Criminal  Code  approved  July  22, 1868.  The 
same  legislature  passed  an  act  regulating  fees 
for  prosecuting  attorneys,  among  other  offi- 
cers, which  was  approved  July  28,  1868. 
Since  that  time  the  act  regulating  fees  has 
been  amended ;  but,  as  to  the  items  of  fees  of 
prosecuting  attorneys,  the  act  of  1868  and 
the  amendatory  act  of  1875  are  Identical,  ex- 
cept as  to  the  amount  allowed  for  convictions 
in  cases  of  homicide  not  capital.  There  is  no 
repeal,  express  or  implied;  and  the  fee  was 
properly  taxed  as  part  of  the  costs.  Cham- 
berlain V.  State,  50  Ark.  182,  6  S.  W.  Rep. 
524.  The  right  of  the  legislature  to  impose 
10  per  cent  damages  upon  affirmance  lias 
long  been  conceded  and  affirmed  by  this  court. 
The  provision  imposing  it  (section  2471)  is 
not  unconstitutional. 

The  tax  of  $3  complained  of  is  imposed  by 
section  5595,  Mansf.  Dig.,  and  has  heretofore 
been  held  a  valid  exaction. 

The  amount  of  $5.57,  for  printing  the 
appellee's  brief,  is  taxed  under  rule  23  of 
thia  court,  which  is  based  upon  section  1307, 
Mansf.  Hin,  These  charges  are  not  part  of 
the  punishment  of  the  accused.  Costs  are 
awarded  in  order  that  the  state  may  prose- 
cute the  guilty  at  tlieir  own  expense.  Fan- 
ning V.  State,  47  Ark.  442,  2  8.  W.  Rep.  70. 

Motion  overruled. 


Beater  v.  Fbice  Co. 
{Supreme  Court  of  Arkansas.    March  8, 1890.) 

MOKTOAOBS — ^ReCOBBINO. 

1.  Under  Act  Ark.  March  12,  1888,  dividing 
Carroll  county  into  two  districts,  eacii  district 
stands  as  a  separate  county ;  and  a  mortgage  re- 
corded in  one  district,  on  property  situated  in  an-  . 
other,  is  not  a  lien  as  against  a  subsequent  mort- 
gage, recorded  in  the  district  in  which  the  proper- 
ty is  located. 

2.  Delivery  of  a  deed  in  one  district  to  the  clerk 
or  his  depnty,  without  instructions,  is  prima  faoU 
delivery  for  record  in  the  district  where  delivered. 

Appeal  from  circuit  court,  Carroll  county; 
J.  M.  PiTTMAN,  Judge. 

Crump  &  Watkins,  for  appellant.  Mar- 
shall  &  Coffman,  for  appellee. 

Per  Curiam.    The  mortgagor  resided  in 


Ark.) 


FKIDE  0.  STATE. 


135 


the  western  district  of  Carroll  countj.  The 
court  found  that  the  plaintiff's  mortgnge  was 
never  recorded  or  fllrd  in  tliat  district.  It 
was  therefore  not  a  lien  on  the  property  of 
the  mortgagor,  as  against  a  subsequent  mort- 
gHge  filed  and  recorded  in  the  district  where 
the  mortgagor  resides.  Under  the  act  creat- 
ing separate  districts  for  the  record  of  deeds 
and  mortgages  in  Carroll  county,  (Act  March 
12,  1SB3,)  the  two  districts  stand  in  that  re- 
spect as  separate  counties.  Delivery  of  a 
deed  in  one  district  to  the  clerk  or  his  depu- 
ty, without  Instructions,  is  prima  faeie  de- 
livery, to  be  filed  in  the  district  where  deliv- 
ered.   Iteverse  and  remand. 


PbIDB  0.  SXATK 

(Supreme  Coun  q/  ArkanKoa.    Fob.  15, 1890.) 

Sbkritfs — Action  ros  Taxes  Collbctbt)  —  LiH- 

ITATION. 

1.  Mansl  Die.  Ark.  M  5883-6844,  makes  It  the 
do^  of  the  shenS  to  settle  for  the  taxes  collected 
by  Dim  at  each  regular  term  of  the  county  court, 
and  to  render  bis  account  for  the  same.  On  fail- 
nre  to  acoonnt  and  settle,  the  county  court  Is  em- 
powered to  adjust  the  account  according  to  the  best 
information  obtainable,  and  ascertain  the  balance 
due  the  county.  Defendant,  as  sheriff,  In  1861  col- 
lected the  taxes  of  the  county,  but  failed  and  neg- 
lected to  render  an  account  of  them,  or  make  any 
aetttement.  In  1887  the  oonnty  court  adjusted  tlw 
account,  and  ascertained  the  balance  due  the  oonn- 
ty. Held,  that  the  cause  of  action  against  the  sher- 
iff for  taxes  collected  did  not  accrue  until  the  ad- 
justing of  tlie  account  by  the  oonnty  court,  within 
the  meaning  of  Mansf.  Dig.  Ark.  1 4481,  rei^uiring 
actions  against  sheriffs  upon  any  liability  in- 
coired  by  them  in  the  discharge  of  an  omolal 
doty,  or  the  omission  of  such  duty,  to  be  brought 
within  two  years  after  the  cause  of  action  accrued. 

2.  Defendant  presented  to  ttie  county  court,  for 
examination,  county  warrants  to  the  amount  of 
905,000;  and,  the  court  haying  ordered  the  cancel- 
lation of  oertidn  of  the  warrants,  defendant  ap- 
pealed to  ttie  circuit  court  from  the  order.  It  ap- 
peared that  these  warrants  had  come  into  defend- 
ant's hands  in  payment  of  taxes  collected  by  him 
while  sheriff  of  the  county.  He  had  never  ren- 
dered any  aoeonat  of  the  taxes  collected  by  him, 
or  made  any  settlement  with  the  county  court. 
The  court  thereupon  adjusted  the  account,  and 
found  a  balance  due  the  county  of  $118,000.  From 
this  judgment  defendant  also  appealed.  It  ap- 
peared that  defendant  was  insolvent,  and  that  his 
official  bond  had  been  lost.  Held,  that  an  action 
in  equity  would  lie  to  restrain  the  collection  and 
relssne  of  a  warrant,  and  to  declare  such  warrants 
as  were  valid  a  set-off  against  the  balance  found 
to  be  due  the  county  for  taxes  collected  by  the  de- 
fendant. 

Appeal  from  circuit  conrt,  Sevier  county; 
B.  D.  Heabn.  Judge. 

This  was  an  action  in  equity  brought  by 
the  state,  for  the  use  of  Sevier  county, 
against  Henry  C.  Pride.  It  appears  from 
the  allegations  of  the  bill  that  Pride  was  the 
collector  of  revenue  for  Sevier  county  in 
1864;  that  he  collected  the  revenue  of  that 
year,  and  failed  to  pay  over  to  the  treasurer, 
or  to  make  any  settlement  with  the  county 
court,  but  fraudulently  converted  the  same 
to  his  own  nse;  that  the  connty  court,  at 
Jnly  term,  1861,  made  an  order  appointing 
commissioners  in  each  township  to  relieve 
the  families  of  volunteers  in  the  Confederate 


and  state  armies,  and  that  taxes  were  as- 
sessed and  collected  for  that  purpose;  that  in 
Octol)er,  1861,  an  order  was  made  that  all  al- 
lowances made  for  the  relief  of  such  families 
should  be  drawn  by  the  clerk  of  the  court  on 
the  treasurer;  that  at  the  same  term  of  the 
court,  on  November  1,  1861,  it  was  ordered 
that  all  appropriations  before  that  time  made, 
and  for  which  taxes  had  been  assessed.  Includ- 
ing allowances  for  the  support  of  the  families 
or  volunteers  in  the  army,  be  collected  and 
paid  into  the  county  treasury  as  ordinary 
county  revenue,  and  that  the  several  appro- 
priations and  allowances  sliould  be  consoli- 
dated; that  It  was  further  ordered  that  all 
orders  made  at  that  term  of  the  court  direct- 
ing the  clerk  to  draw  his  warrants  on  the 
treasurer  out  of  any  particular  fund  be  set 
aside,  and  that  he  draw  all  bis  warrants  on 
the  treasurer  for  all  allowances  made  by  the 
court,  in  the  ordinary  manner  of  drawing 
county  warrants;  that  these  orders  were  in 
full  force  in  1864  and  1865,  inclading  the  as- 
sessment and  collection  of  taxes  to  pay  the 
orders  of  the  court,  in  allowing  claims  against 
the  connty;  that  at  the  April  terra,  1864,  of 
the  conrt,  it  was  ascertained  that  to  pay  the 
current  expenses  of  the  county  for  that  year 
a  tax  of  tS.UOO  should  t>e  levied,  to  pay  for 
the  support  and  relief  of  the  families  of  sol- 
diers in  the  army  a  tax  of  $82,000  should 
also  be  levied,  and  for  these  purposes  3  per 
cent,  on  all  the  taxable  property  in  the  coun- 
ty WHS  assessed,  extended  upon  the  tax-book, 
and  collected  as  a  whole,— that  is  to  say,  that 
the  taxes  for  both  purposes  were  consolidated 
and  made  one,  all  allowances  for  the  relief  of 
the  families  of  soldiers  in  the  army,  and  all 
allowances  for  ordinary  expenses,  being  made 
and  entered  of  record  on  the  same  day,  and 
frequently  in  the  same  order;  that  the  clerk 
drew  all  warrants  for  the  payment  of  snch 
allowances  on  the  treasurer,  to  be  paid  out  of 
the  taxes  consolidated  and  collected  as  stated, 
and  that  all  the  orders  of  the  court  .illowing 
claims  against  the  county  for  the  ordinary 
expenses  were  so  mixed  with  the  allowances 
made  for  and  in  aid  of  the  war,  and  the  war- 
rants were  sodrawn,  that  they  were  all  alike 
illegal  and  void,  though  the  warrants  have 
on  their  face  a  money  value;  that  in  the  Lit- 
ter part  of  1863,  and  all  of  1864,  all  the  able- 
bodied  men  of  Sevier  connty,  bAween  18 
and  50  years  of  age,  were  in  the  regular  serv- 
ice in  the  army,  and  their  families  were  al- 
most wholly  dependent  upon  the  relief  g^iven 
them  under  the  orders  of  the  county  court; 
that  large  amounts  of  county  warrants  were 
Issued,  at  every  term  of  the  court  during  the 
period  of  the  war,  for  such  purpose,  by  means 
of  which  large  amounts  of  warrants  were  in 
the  hands  of  the  tax-payers  of  the  county  at 
the  time  of  the  collection  of  the  taxes  of  1864, 
and  were  collected  and  received  by  the  col- 
lector of  the  county,  and  by  him  retained  and 
converted  to  his  own  use,  and  who  is  now  at- 
tempting to  collect  the  face  value  of  such  war- 
rants from  the  county  as  the  bona  fide  owner 
thereof;  that  the  bond  of  Pride  as  collector  is 
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lost,  and  that  he  is  wholly  insolvent;  that  on 
April  6,  1887,  the  county  court  of  Sevier 
county  made  an  order  calling  in  her  outstand- 
ing warrants  for  examination,  cancellation, 
and  reissuance,  and  that,  In  obedience  to  tliis 
order,  Pride,  on  July  25,  1887,  appeared  in 
court,  and  presented  for  examination  and  re- 
issuance 501  warrants,  amounting  in  the  ag- 
gregate to  965,071.33,  which  on  examination 
were  rejected,  and  Pride  appealed  to  the  cir- 
cuit court,  where  the  matter  is  now  pending 
and  undetermined;  that  in  April,  1887,  the 
county  court  made  an  order  reciting  that 
Pride  had  collected  the  taxes  of  the  county 
for  the  year  1864,  and  requiring  him  to  make 
a  settlement  thereof;  that  Pride  appeared  at 
the  January  term  next  following,  and  filed  an 
answer,  to  which  a  demurrer  whs  sustained, 
and,  refusing  to  plead  further,  judgment  was 
rendered  against  bim  for  S118, 237.39  county 
taxes,  and  $450  ferry  license,  from  which  he 
appealed  to  the  circuit  court,  where  the  ap- 
peal is  now  pending  and  undetermined;  that 
the  warrants  presented  by  Pride  for  examina- 
tion and  reissuance  are  regular  on  their  face, 
and  can  only  be  defeated  by  intrinsic  evi- 
dence that  the  county  is  not  legally  bound  to 
pay  them.  The  prayer  of  the  bill  is  tor  gen- 
eral and  special  relief,  and  is  substantially  as 
follows:  The  plaintiff  asks  the  court,  by 
proper  orders,  judgments,  and  decrees,  to 
grant  to  her  such  relief  in  the  premises  as  to 
equity  and  good  conscience  may  pertain,  and 
that  she  may  have  all  the  benefit  and  advan- 
tage of  all  equitable  set-off  and  limitation  on 
the  hearing  of  the  cause;  that  the  defendant, 
on  the  final  hearing,  be  perpetually  restrained 
from  the  collection  of  the  warrants  presented 
by  him  for  reissuance;  that,  in  the  event 
such  warrants  should  be  found  to  be  a  part  of 
the  revenues  collected  by  the  defendant  in 
1864,  that  they  be  canceled ;  and  that,  if  the 
defendant  shall  recover  any  part  of  the  war- 
rants, the  plaintiff  have  her  equitable  set- 
off as  may  be  proven;  and  that  if,  upon  the 
hearing,  it  should  appear  that,  by  the  or- 
ders of  the  county  court  mixing  and  collect- 
ing the  revenues  in  aid  of  the  war  with  other 
revenues,  the  whole  system  of  revenue  dur- 
ing the  war  was  void,  that  the  plaintiff  may 
recover  all  her  costs,  and  such  other  relief  as 
to  equity  may  pertain;  the  plaintiff  in  no  case 
asking  to  recover  of  the  defendant  the  reve- 
nues of  the  year  1864,  mure  than  a  sufficient 
amount  to  set  off  and  defeat  the  claim  of  de- 
fendant. On  the  overruling  of  the  demurrer, 
and  the  refusal  of  the  defendant  to  plead  fur- 
ther, the  court  rendered  a  final  decree  on  the 
merits,  finding  that  the  defendant  bad  col- 
lected warrants  of  the  county,  in  payment  of 
the  taxes  of  1864,  amounting  in  the  agKre- 
gate  to  $118,237.39,  which  he  never  account- 
ed for  to  the  county,  but  converted  to  his  own 
use;  that  the  501  warrants  presented  by  the 
defendant  to  be  reissued,  aggregating  the 
Bum  of  $65,173.33,  were  each  and  all  of  them 
part  and  parcel  of  the  warrants  collected  by 
him,  and  converted  as  aforesaid,  and  decreed 
their  cancellation,  and  enjoined  him  from 


ever  prosecuting  any  action  thereon.    From 
this  decree  the  defendant  appealed. 

G.  W.  Williams,  for  appellant.  Oompton 
dk  Compton,  for  appellee. 

Heminowat,  J.  Upon  appeal  from  the 
county  court,  the  circuit  court  acquires  only 
such  jurisdiction  aa  the  county  court  had, 
and  may  render  such  judgment  only  as  the 
county  court  should  have  rendered.  In  the 
matter  of  the  presentment  of  county  war- 
rants by  the'' appellant  for  reissuance,  it  was 
authorized  to  examine  them,  and  to  reject 
such  as,  in  its  judgment,  the  county  was  not 
justly  and  legally  bound  to  pay,  and  reissue 
those  not  rejected.  Msnsf.  Dig.  §  1152.  In 
ascertaining  what  warrants  the  county  was 
justly  and  legally  boand  to  pay,  it  might 
summon  and  examine  witnesses;  but  it  had 
no  equity  powers,  and  could  not  direct  any 
reference  to  a  master  to  take  proof,  examine 
records  and  documents,  and  state  an  account. 
If,  upon  its  examination,  it  found  the  war- 
rants, or  any  of  them,  just  and  legal  de- 
mands, it  could  only  reissue  them;  and  it 
could  not  decline  to  do  so  although  it  might 
believe  that,  upon  the  determination  of  a 
claim  by  the  county  against  the  person  pre- 
senting them,  he  would  be  found  indebted  to 
it  in  a  large  sum.  In  this  case,  although  the 
claim  of  the  county  had  been  established, 
and  the  amount  due  it  ascertained,  it  is 
doubtful  if  the  court  would  be  authorized  to 
cancel  the  warrants  legally  due,  and  refuse 
to  reissue  them.  An  appeal  had  been  taken 
from  the  judgment  fixing  the  appellant's 
liability,  and  it  was  entirely  possible  that  it 
would  not  be  determined  until  after  tlM 
other  cause.  In  which  event,  if  the  court 
found  that  any  of  the  warrants  were  just  and 
legal  debts,  they  might  be  reissued  and  dis- 
posed of  before  his  liability  was  fixed.  In 
the  proceedings  of  the  county  court  to  pro- 
cure a  settlement  of  the  appellant's  account, 
the  court  was  authorized  duly  to  adjust  his 
account,  ascertain  the  amount  due  by  him, 
and  to  render  a  judgment  against  him  in 
case  he  failed,  at  the  next  term  of  the  court, 
to  show  cause  to  set  aside  the  settlement. 
Mansf.  Dig.  §§  5844-5847. 

By  the  settlement  appealed  from,  he  was 
found  to  be  indebted  to  the  county  In  the 
sum  of  $118,000.  But  he  was  insolvent, 
and  his  bond  lost.  If  any  warrants  should 
be  delivered  to  him,  they  could  be  easily 
placed  beyond  the  reach  of  legal  process. 
Equity  is  invoked  to  prevent  this.  But  it  is 
alleged,  and  the  demurrer  admits,  that  the 
warrants  were  received  by  appellant  as  a 
part  of  the  revenue  of  the  county,  and  by 
him  retained  and  converted.  If  so,  he  held 
them  for  the  county.  He  was  a  naked  trus- 
tee, and  the  county  the  real  owner.  A  court 
of  equity  only  has  the  power  to  declare  the 
trust,  and  compel  the  delivery  of  the  trust 
property  to  the  real  owner.  Even  if  a  court 
of  law  could  determine  all  the  rights  of  the 
parties,  its  process  could  not  enforce  them. 
But  a  court  of  equity,  in  one  cause,  could  ad- 


Ark.) 


BLYTHE  «.  JETT. 


137 


Judge  the  rights  of  the  parties  as  to  all  the 
matters  involved  in  the  pending  controver- 
sies, as  veil  as  to  those  not  involved  in  either 
of  them,  so  as  to  do  full  and  complete  Justice 
between  them.  In  either  case,  whether  the 
warrants  were  a  part  of  the  revenue  con- 
verted by  the  appellant,  or  be  was  found 
indebted  to  the  county  upon  a  settlement  of 
bis  account,  and  the  warrants  legally  be- 
longed to  him,  a  court  of  equity  could,  but  the 
county  ooui-t  could  not,  afford  the  prosier  re- 
lief. Tlie  causes  pending  were  about  the 
same  matter  set  out  in  the  complaint  in  this 
cause,  but  they  did  not  seek  the  same  object. 
This  case,  therefore,  comes  within  the  rule 
announced  by  this  court  in  the  case  of  Garl- 
buldi  V.  ^Vright,  12  S.  W.  Bep.  875,  (decided 
during  the  present  term.)  The  courts  do 
not  favor  a  multiplicity  of  suits  between  the 
same  parties,  about  ibe  same  matter,  seeking 
the  same  object;  and,  when  one  is  pending 
in  a  court  of  competent  jurisdiction,  they 
have  declined  to  entertain  another  such,  be- 
cause it  would  be  unreHsonable  and  unneces- 
sary, and  thererore  vexatious  and  oppressive. 
We  do  not  so  regard  this  suit;  but  it  seems 
to  us  reasonable  and  necessary,  and  we  think 
the  complaint  discloses  a  proper  case  for 
equitable  cognizance.  Hatch  v.  Spofford,  22 
Cunn.  485.  The  case  of  Grand  Chute  v. 
Winegar,  15  Wall.  873,  relied  upon  by 
counsel  for  appellant  to  sustain  the  contrary, 
was  not  like  this.  There  an  action  hnd  been 
brought  on  certain  claims  which  the  defend- 
ant alleged  were  invalid.  Their  validity  was 
the  only  inatt«r  in  controversy  between  the 
parties,  and  the  court  held  that,  as  this  could 
be  determined  in  the  action  at  law,  equity 
should  not  interfere. 

Admitting  the  allegations  of  the  bill,  the 
defendant  could  not  daim  the  l>enefit  of  the 
equitable  principle  which  protects  a  party 
against  stale  demands.  It  is  not  a  slileld  for 
fraud  or  concealment.  The  facts  fail  to  dis- 
duse  a  bar  by  limitation,  as  no  suit  could 
Lave  been  brought  against  appellant  until 
his  account  was  settled,  and  a  balance  found 
due  by  him.  Davis  v.  Tarwater,  15  Ark. 
296;  Pom.  Eq.  Jur.  §§  418.  419,  1080.  We 
think  the  judgment  was  right,  and  It  is 
affirmed. 


CiTT  OF  Siix>AX  SPBmos  «.  McFhitbidob. 
(Supreme  Court  of  Arkamat.  Harcb  8, 1890.) 
Abbsst  o*  JcsensT. 
Since  a  Judgment  beoomeB  final  at  the  end 
of  the  term  at  which  it  is  rendered,  the  court  oan- 
notsetit  aside  at  a  subsequent  term,  notwithstand- 
log  it  has  taken  under  advisement  a  motion  for  a 
new  triiU  and  in  arrest  of  judgment,  and  has  en- 
tered an  order  suspending  exeootlon  until  bis  de- 
elsion  is  rendered. 

Appeal  from  circuit  court,  Benton  county; 
J.  M.  PiTTHAN,  Judge. 
B.  8.  McDatUd,  for  appellant. 

Pkb  CiTBiAif.  On  August  17,  1887,  the 
defendant,  William  O.  McPhitrldge.  was 
tried  before  the  mayor  of  the  appellant  for 


violation  of  a  city  ordinance.  He  was  convict- 
ed, flned,  and  appealed  to  the  circuit  court. 
On  September  27, 1887,  he  was  tried  and  con- 
victed in  the  circuit  court,  and  judgment  ren- 
dered against  him  for  the  fine  and  costs.  On 
October  17,  1887,  at  the  same  term  of  the 
court,  he  filed  his  motion  for  new  trial  and 
in  arrest  of  judgment,  and  the  record  says: 
"Which  motion  is  by  the  court  taken  under 
advisement,  and  hearing  of  said  motion  is 
continued;  and  it  is  ordered  by  the  court  that 
tlie  execution  of  the  judgment  rendered  in 
this  cause  be  suspended  until  decision  by  the 
court  upon  said  motion."  At  the  next  term 
of  the  court,  on  April  20, 1888,  the  court  sus- 
tained said  motion  in  arrest  of  judgment,  set 
aside  the  judgment  entered  at  the  preceding 
term,  and  gave  judgment  against  appellant 
for  the  whole  cost  of  the  prosecution.  This 
was  beyond  the  power  of  the  court.  Its  judg- 
ment upon  the  verdict  convicting  McPhit- 
ridge  became  final  at  the  end  of  the  fall  term, 
and  the  pendency  of  the  motion  for  new  triid 
and  in  arrest,  and  tlie  order  suspending  exe- 
cution of  the  judgment,  did  not  prevent  this 
result.  Had  the  court  desired  to  reserve  the 
matter  of  the  motion  for  consideration,  it 
should  have  set  aside  the  judgment  at  the  fall 
term.  The  judgment  of  September  27, 1887, 
is  still  in  full  force,  and  the  order  setting  it 
aside  is  quashed  as  upon  oertiorart. 


Bltthk  v.  J  bit.  Sheriff. 

(Supreme  Court  of  Arkaniae.    Feb.  as,  1890.) 

BzaounoN— ExBifFTio:w— BmtDBN  ov  Pboof. 

Under  the  provisions  of  Mansf .  Dig.  Ark.  { 

8000,  requiring  a  debtor  who  claims  property  to  be 

exempt  from  execution  to  schedule  the  same,  and 

file  the  schedule  with  the  ofBoer  levying  the  writ, 

the  burden  is  upon  such  debtor,  or  one  claiming 

under  blm,  to  show  alBrmatively  that  the  property 

levied  on  is  exempt. 

Appeal  from  circuit  court,  Johnson  conn- 
ty;  Oeoroe  S.  Cunminoham,  Judge. 

This  was  an  action  of  replevin,  brought  by 
L.  &.  Blythe  against  W.  S.  Jett,  as  sheriff. 
There  was  Judgment  for  defendant,  and 
plaintiff  appealed. 

A.  B.  MeKinnon,  for  appellant.  W,  8.  Jett, 
prose. 

HcoBEs,  J.  Appellant  purchased  of  Mrs. 
O.  J.  Harris,  a  married  woman,  doing  buri- 
ness  as  a  merchant  in  Giarksville,  Johnson 
county.  Ark.,  the  property  in  controversy  in 
the  suit.  Mrs.  Harris  t>eing  indebted  and  in- 
solvent at  the  date  of  the  sale,  an  execution 
was  levied  by  the  appellee,  as  sheriff  of  John* 
son  county,  upon  the  property,  to  recover 
which,  Mrs.  Blythe,  the  appellant,  brought 
an  action  of  replevin  before  a  justice  of  the 
peace,  and  recovered  judgment,  from  which 
appellee  appealed  to  the  circuit  court,  whei« 
judgment  was  rendered  in  his  favor,  from 
which  appellant  appealed  to  this  court.  No 
instructions  app^r  in  the  record.  Appel- 
lant's motion  for  a  new  trial  in  the  circuit 
court  was  upon  the  grounds  that  the  verdict 
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was  contrary  to  the  law;  that  the  verdict 
WHS  contrary  to  the  evidence.  Appellee,  in 
his  answer  to  tlie  complaint  of  appellant, 
states  that  the  sale  by  Mrs.  Harris  to  appel- 
lant was  made  for  the  purpose  of  hindering 
and  delaying  the  creditors  of  the  said  Mrs.  O. 
J.  Harris.  Appellant  contends  that  the  prop- 
erty was  exempt  from  execution  for  Mrs. 
Harris'  debts  before  the  sale,  and  that,  as  the 
execution  creditors  could  not  have  taken  it 
while  owned  by  her,  it  is  exempt  in  the  hands 
of  her  vendee;  that  the  burden  of  proof  was 
upon  the  execution  creditors  to  show  that  the 
property  was  subject  to  execution  before  the 
sale.  There  was  evidence  tending  to  show 
that  the  property  of  Mrs.  Harris,  at  the  date 
of  the  sale,  was  near  9600  in  value;  and,  up- 
on the  other  side,  the  evidence  tended  to  show 
that  its  value  was  less  than  $500.  It  appeared 
that  she  owed  $221.66,  and  that  she  reserved 
from  sale  $125  worth  of  her  property;  that 
the  appellee  purchased  the  property  in  con- 
troversy through  J.  N.  Brown,  acting  under 
the  employment  and  direction  of  her  hus- 
band and  general  agent,  E,  1).  W.  BIythe,  fur 
$273.t)6;  that  Brown,  at  the  time  of  the  pur- 
chase, knew  of  Mrs.  Harris'  embarrassed 
financial  condition,  and  thatE.  D.  W. BIythe 
knew  that  B.  C.  Redding  had  been  employed 
to  recover  the  goods  for  Mrs.  Harris'  credit- 
ors, from  £.  D.  W.  BIythe,  who  had  levied 
an  execution  upon  them.  There  was  testi- 
mony upon  which  the  jury  might  have  found 
the  sale  by  Mrs.  Harris  to  be  fraudulent. 
Notice  to  appellant's  agent  was  notice  to  her. 
There  was  no  evidence  that  Mrs.  Harris  was 
a  resident  of  the  state  at  the  date  of  the  sale. 
Therefore,  under  the  proof  in  the  case,  had 
she  not  sold  the  property,  the  claim  that  it 
was  exempt  from  execution  could  not  have 
been  maintained  by  Mrs.  Harris  herself,  as 
only  a  resident  of  the  state  can  claim  the  ex- 
emption.   Guise  v.  State,  41  Ark.  249. 

It  is  settled  in  the  decisions  of  this  conrt 
that,  as  to  property  exempt  from  execution, 
there  are  no  creditors;  that,  as  they  cannot 
sell  it  under  execution,  they  are  not  injured 
by  a  sale  of  it  by  the  owner,  and  are  not  con- 
cerned with  the  motives  which  may  prompt 
the  sale.  Clark  v.  Anthony,  81  Ark.  546; 
Erb  V.  Cole,  Id.  557;  Stanley  v.  Snyder,  48 
Ark,  484;  Bogan  v.  Cleveland,  12  S.  W.  Rep. 
159,  (Oct.  12,  1889.)  When  property  seized 
under  an  execution  is  claimed  as  exempt,  up- 
on whom  does  the  burden  of  proof  rest?  In 
Erb  v.  Cole,  81  Ark.  554,  this  court  decided 
that  it  is  incumbent  on  a  pai-ty  who  attacks  a 
sale  on  the  ground  that  it  was  made  to  hinder, 
delay,  or  defraud  creditors,  "to  show  that  if  it 
had  not  been  made  the  goods  would  have  been 
subject  to  seizure  and  sale  upon  execution. " 
But,  after  careful  examination  and  considera- 
tion, we  cannot  approve  this  decision,  and  are 
constrained  to  overrule  the  same,as  to  the  pri  n- 
ciple announced  in  the  quotation  made  above. 
Under  our  statute,  a  debtor  claiming  proper- 
ty to  be  exempt  from  execution  is  required  to 
make  a  schedule  of  all  his  or  her  property, 
including  moneys,  rights,  credits,  and  oboaes 


in  action,  specifying  the  particular  property 
claimed  as  exempt  under  article  9  of  the  con- 
stitution of  1874,  and  flle  the  same  with  th& 
o£Bcer  Issuing  the  execution,  after  having 
given  five  days'  notice,  in  writing,  to  the  op- 
posite party.  Mansf.  Dig.  g  8006.  "Prima 
facie,  all  the  personal  property  of  a  judgment 
debtor  is  liable  to  levy  and  sale  upon  execu- 
tion. If  he  would  claim  exemption  for  any 
of  such  property,  he  must  bring  himself  and 
his  property  within  the  exceptions  of  some 
statute,  by  proper  proof."  Dains  v.  Prosser, 
82  Barb.  290;  Van  Sickler  v.  Jacobs,  14.rohns. 
434;  Bourne  v.  MerriU,  22  Yt.  431;  Tuttle  v. 
Buck,  41  Barb.  417;  Perkins  v.  Wisner.  9 
Iowa,  320;  Briggs  v.  McCuUough,  36  Cal.  542; 
Smyth.  Homest.  &  Ex.  §  585;  Thomp. 
Homest.  &  Ex.  §  879;  Calhoun  v.  Knight,  10 
Cal.  894;  Twinara  v.  Swart,  4  I^ns.  264; 
Smith  V.  Slade.  57  Barb.  640;  Wolfenbarger 
v.  Standi  fer,  3  Sneed,  659;  Pollard  v.Thom- 
ason,  5  Humph.  56;  Prewit  v.  Walker,  7  J. 
J.  Marsh.  332;  Brown  v.  Davis,  9  Hun.  43. 
It  devolved  upon  the  appellant,  claiming 
that  the  property  which  She  bought  of  Mrs. 
Harris  was  exempt  from  execution  for  Mrs. 
Harris'  debts,  before  the  sale,  to  affirmatively 
show  this  fact.  To  have  shown  this,  it  would 
have  been  necessary  to  prove,  in  addition  to 
other  matters,  that  Mrs.  Harris,  at  the  date 
of  the  sale,  was  a  resident  of  the  state,  and 
this  was  not  done.  Article  9,  §  1,  Const. 
1874;  Mansf.  Dig.  §  3006;  Guise  v.  State,  41 
Ark.  249.  The  judgment  of  the  Jolinson  cir- 
cuit court  is  affirmed. 


St.  Lome,  I.  M.  &  S.  Rt.  Co.  e.  Haix. 

(Supreme  Court  of  Arkansas.    March  1,  1890.) 

RAILBOAO  CoKPAinKS— EzeMPLART  DAltAQES— Rb- 

MiTTtTra  or  Damages. 

1.  In  an  action  against  a  railroad  company  for 
personal  injuries  sustained  while  attempting  to 
drive  over  a  croBsine,  plaintiff's  evidence  showed* 
that  defendant's  engine  was  standing  on  the  cross- 
ing, partially  obstmcting  it,  and  that,  when  plain- 
tiff's team  was  Jnst  in  front  of  the  engine,  steam 
spurted  out  under  his  mules,  causing  them  to  run 
away,  and  throwing  him  out  of  the  wagon.  Defend- 
ant's engineer  testified  that  he  noticed  the  approach 
of  the  team,  but  paid  no  particular  attention  to  it; 
that,  on  receiving  a  signal  from  a  brakeman  to 
move  the  engine  back  a  little,  he  did  so,  not  to  ex- 
ceed a  foot;  and  that  he  thought  plaintifTs  team 
had  crossed.  HeJd  that,  as  there  was  no  evidence 
to  show  that  defendant's  engineer  was  guilty  of 
willful  or  conscious  indiflerenoe  of  conseqaenoes, 
it  was  error  to  permit  the  jury  to  take  into  consid- 
eration the  element  of  exemplary  damages. 

a.  Where  the  jury,  in  addition  to  oompensatory 
damages  for  plaintiiTs  expenses,  suffering,  eta, 
has  been  erroneously  allowed  to  consider  th«  ele- 
ment of  exemplary  damages,  the  supreme  court 
has  no  right  to  permit  a  remittitur  from  a  verdict 
in  plaintifTs  favor  as  a  consideration  for  the  affirm- 
ance of  the  judgment  below,  but  will  remand  the 
oase  for  a  new  IriaL 
Battle  and  Hekinowat,  JJ.,  dissent. 

Appeal  from  circuit  court,  Garland  coun- 
ty; J.  B.  Wood,  Judge. 

Action  by  N.  H.Hall  agai  nst  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company 
for  personal  injuries  while  attempting  to 
drive  over  a  crossing  on  defendant's  road. 

J.  L.  Rouse,  one  ot  plaintiff's  witnesses. 
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testified  that  plaintiff  was  working  for  him; 
and,  on  October  14, 1888.  when  plaintiff  was 
hurt,  be  was  driving  a  tenm  for  witness. 
Drove  np  just  behind  Frank  Smith's  wagon 
at  tbe  rHilroad  crossing,  one  mile  south  of 
Benton.  Defendant's  engine  and  train  were 
standing  on  side  track  south  of  crossing,  and, 
thou|rh  clear  of  crossing,  the  pilot  was  but  a 
few  feet  from  the  planks  forming  the  cross- 
ing. Witness  understood  Smith  to  ask  the 
engineer  "whether  we  could  cross,  and  un- 
derstood engineer  to  say  wo  could.  Smith 
drove  forward,  and  we  followed."  The  team 
plaintiff  whs  driving  belonged  to  witness. 
The  mules  were  genUe,  and  could  be  driven 
right  up  to  a  train  of  cars  without  being 
frightened.  Tbejr  were  four  years  old,  and 
had  been  worked  two  years.  The  children 
of  witness  bad  worked  them .  "  After  Smith 's 
wagon  had  crossed,  and  as  our  team  was  in 
front  of  the  engine,  saw  steam  spurt  out  of 
lower  part  of  engine.  This  caused  mules  to 
become  frightened,  and  they  ran  about  twen- 
ty yards,  dashing  into  a  tree,  and  breaking 
loose  from  wagon. "  The  shock  threw  witness 
and  plaintiff  out,  and  the  latter  whs  knocked 
insensible.  He  remained  in  this  condition 
antil  after  witness  had  gone  to  Benton,  and 
returned  with  a  conveyance,  and  carried  him 
there,  and  helped  put  him  to  bed.  Plaintiff 
was  confined  to  his  home,  witness  thinks, 
aliout  three  months.  Plaintiff  and  another 
witness  testified  sulntantially  to  the  same 
effect.  As  to  the  injuries  he  had  sustained, 
plaintiff  testified  as  follows:  "When  I  came 
to  my  senses,  I  found  that  my  right  thigh- 
bone WHS  broken  near  the  head.  While  my 
right  leg,  before  the  accident,  was  one  inch 
longer  than  the  left,  owing  to  intlammatory 
rheumatism  I  had  when  a  child,  it  is  now 
three  inches  shorter,  owing  to  this  accident. 
My  hip  is  disfigured,  as  you  see,  and  I  can 
fe«l  tbe  head  of  the  boneprojecting  apwards. 
I  have  no  joint  that  I  can  use  my  hip  on  that 
side.  I  can  use  the  leg  a  very  little,  but  not 
without  crutches,  which  I  have  to  use  all  the 
time.  I  suffered  intense  pain  for  some  time, 
and  am  not  now  entirely  free  from  it.  I  was 
not  allowed,  at  first,  to  turn  over,  but  had  to 
lie  in  one  position.  I  laid  on  my  back  four 
weeks.  It  was  six  weeks  before  I  got  out  of 
bed,  and  three  months  before  I  could  get  out 
doors,  and  go  down  town. "  Witness  further 
stated  that  be  learned  and  followed  the  sad- 
dling trade  when  a  young  man.  Is  62  years 
old.  For  25  or  30  years  prior  to  accident, 
liad  not  lost  a  day  on  account  of  sickness. 
Had  always  been  a  stout  man.  Besides  his 
trade,  bad  followed  merchandising.  Had  also 
farmed,  driven  a  wagon,  cut  wood,  and  did 
a  little  of  everything  of  that  kind.  Came  to 
Arkansas  from  Iowa  about  a  year  ago.  "At 
my  trade,  a  man  could  make  from  81 .50  to  $2 
per  day."  Cannot  now  follow  that  trade, 
because  cannot  cut  out  and  do  the  rough 
work.  Can  sew  the  leather,  but  cannot  sit  a 
long  time  without  pain.  Beduced  in  flesh, 
and  only  weighs  140,  as  agiiinst  180  before 
accident.   Suffered  all  the  time,  for  six  weeks. 


as  much  as  a  man  conld  suffer.  After  that 
the  pain  was  greater  at  times  than  at  others. 
On  cross-examination  he  testified:  "I  do 
not  know  whether  my  hip  was  dislocated  or 
not.  Did  not  hear  the  doctor  say  anything 
about  it  being  dislocated.  At  the  time  of  the 
accident,  I  was  working  for  Mr.  BonSe  at  $1 
a  day.  Prior  to  that  I  had  cut  wood  at  7«>c. 
a  day,  and  before  that  had  worked  at  about  a 
dollar  a  day.  Since  the  accident  I  have  been 
employed  by  a  saddler  to  do  sewing,  and 
get  a  dollar  a  day.  I  did  not  pay  anything 
for  l)eing  nursed.  Don't  know  what  my  drug 
biU  is.  The  doctors  have  never  told  me  what 
theircharge  would  be.  At  the  time  I  started 
the  team  across,  following  Smith's  team,  I 
thought  it  was  prudent  and  safe  to  do  so.  I 
got  a  braise  on  the  back  of  my  head,  just  at 
the  base  of  the  skull,  and  my  spine  was  sore 
and  blue  for  some  time  after  I  was  hurt. 
After  I  got  up,  and  tried  to  walk  on  my 
crutches,  I  felt  like  I  would  pitch  forward  on 
my  head.  My  hearing  has  been  injured  by 
the  accident.  I  can  bear  a  person  speak  in 
an  ordinary  tone,  provided  they  will  spenk 
slowly,  and  articulate  their  words  plainly.  I 
am  a  man  of  family,  having  a  wife  and  Bve 
children. " 

Dr.  Harvey  testified  that  be  was  sent  for 
to  attend  to  plaintiff,  and  found  him  in  a 
very  critical  condition.  Did  not  expect  him 
to  live  until  morning,  and  sent  for  another 
doctor.  Found  contusions  on  back  of  head 
from  a  severe  blow,  which  had  produced  un> 
consciousness.  There  was  a  fracture  of  the 
upper  portion  of  the  thigh  -bone  of  right  leg. 
Spinal  column  did  not  appear  to  have  been 
injured.  "  We  did  not  pay  so  much  attention 
to  getting  his  leg  back,  so  as  to  make  a  good 
appearance,  as  to  save  his  life.  We  set  the 
leg,  and  I  think  the  bone  knit  together  prop- 
erly." Witness  had  first  called  in  Dr.  Hall, 
and  afterwards  Dr.  Fisher.  "We  attended 
him  regularly  for  about  five  weeks,  dur- 
ing wliich  time  he  was  oonSned  to  his  bed. 
He  was  confined  to  his  bouse  much  longer. 
Have  not  examined  him  since  five  weeks  aft- 
er the  accident.  Then  I  thought  tbe  bone 
tiad  properly  knit,  bnt  the  right  leg  was 
shorter  than  the  left. "  Tbe  femur  was  cur  ved 
in  a  manner  witness  says  he  could  not  ac- 
count for,  but  says  it  was  not  the  result  of 
the  accident,  but  seemed  to  be  of  long  stand- 
ing. Tbe  wounds  and  injuries  were  neces- 
sarily very  painful,  and  plaintiff  will  be  a 
cripple  the  rest  of  his  life.  Dr.  Fisher  and 
witness  have  made  their  joint  bill  $100.  Wit- 
ness detected  no  signs  of  dislocation  of  the 
thigh,  and  does  not  think  it  was  dislocated. 
Cannot  account  for  the  thigh-lwne  projecting 
upwards.  Sometimes,  in  severe  injuries  like 
this,  a  fibrous  formation  grows  in  the  socket, 
which  may  increase  until  it  produces  a  dislo- 
cation, but  cannot  say  that  this  is  so  in  plain- 
tiff's case. 

For  defendant  £.  fi.  Bell  testified  thnt  he 
was  the  fireman  in  charge  of  the  engine  in 
question.  When  the  train  was  stopped  on 
side  track,  the  nose  of  the  cow-catcher  was 


140 


SOUTHWESTERN  EEPOBTBB.  Vol.  13. 


(Ark. 


four  or  five  feet  from  the  crossing.  Saw  the 
two  teams  approaching  the  crossing.  Tbesec- 
ond  was  some  distance  behind  the  first.  Does 
not  remember  what  conversation  occurred 
between  any  of  the  occupants  of  the  wagons 
and  himself.  As  the  crossing  was  clear, 
witness  paid  no  further  attention  to  the 
teams,  except  that  he  noticed  that  one  had 
already  crossed  before  he  moved  the  engine. 
The  cause  of  his  moving  the  engine  was  a 
signal  to  slack  back  a  little.  The  engine  was 
already  on  reverse  motion.  Only  moved  the 
engine  a  few  inches,  not  exceeding  a  foot. 
The  driving  wheels  did  not  move  a  whole 
revolution.  Supposed  both  teams  had  crossed. 
Did  not  know  tliat  the  team  had  run  away 
until  after  the  accident  had  occurred,  when 
the  engineer  came  to  the  engine,  and  reproved 
witness  for  moving  the  engine.  Witness  is 
24  years  old,  and  has  been  working  on  rail- 
roads several  years. 

The  third  instruction  requested  by  plain- 
tiff, and  given  by  the  court,  over  defendant's 
objection,  was  as  follows:  "If  the  jury  find 
for  the  plaintifF,  the  court  gives  you  the  foU 
lowing  instructions  in  regard  to  exemplary 
damages:  A  corporation  may  be  subject- 
ed to  exemplary  or  punitive  dariSages  for 
tortious  acts  of  its  agents,  servants,  or  em- 
ployees, done  within  the  scope  of  their  em- 
ployment,  in  all  cases  where  natural  persons, 
acting  for  themselves,  if  guilty  of  like  tor- 
tious acts,  would  be  liable  to  such  damages. 
And  if  the  jury  believe  from  the  evidence 
that  the  agents,  servants,  or  employes  of  de- 
fendant were  guilty  of  gross,  wanton,  and 
willful  negligence  in  opening  the  steam- 
valves  or  cylinder  cocks  of  the  said  machin- 
ery, at  the  time  and  under  the  circumstances 
when  the  same  was  done,  (if  you  find  that  it 
was  done  unnecessarily  and  negligently,  as 
you  have  been  instructed  before,)  then,  in 
addition  to  the  damages  which  will  compen- 
sate the  plaintiff  for  his  injuries,  you  may 
flndsnch  additional  sum  as  in  your  judgment 
sliould  be  imposed  upon  said  defendant  as  a 
punishment  for  such  gross,  wanton,  and 
willful  negligence." 

The  jury  returned  a  verdict  of  $18,600  for 
plaintiff,  and  defendant  appeals. 

Dodge  &  Johnson,  for  appellant.  Sandert 
A  WatMnt,  for  appellee. 

Sandexs,  J.  Such  absence  of  care  by  ap- 
pellant's servants  as  was  inferable  from  the 
proof  well  warranted  a  recovery  by  plain- 
tiff. The  cause  appears  to  have  been  fairly 
tried  upon  instructions,  so  far  as  determin- 
ing the  fact  of  defendant's  liability,  and  as- 
certaining plaintiff's  compensation,  were 
concerned ;  but  we  are  of  opinion  that  the 
court  erred  in  giving  the  third  prayer  of  plain- 
tiff, respecting  exemplary  damages.  The 
testimony  does  not  present  a  case  which  de- 
mands more  of  the  defendant  than  compen- 
sation. The  element  of  willfulness  or  con- 
Mious  indifference    to  couseqaences,  from 


which  malice  may  be  inferred,  is  lacking. 
The  engineer  of  defendant  appears  to  have  oc- 
casioned the  injury  while  in  the  performance 
of  his  duty.  He  is  not  shown  to  have  acted 
otherwise  than  with  a  careless  unconscious- 
ness of  plaintiff's  possible  danger.  Kelly  v. 
McDonald,  39  Ark.  3»7;  Railway  v.  Arms, 
91  U.  8.  489;  Itailway  v.  Quigley,  21  How. 
202;  Field,  Dam.  §  34;  1  Suth.  Dam.  724. 

Having  reached  the  foregoing  conclusion, 
it  was  referred  to  counsel  for  argument 
whether  the  court  had  the  right  to  permit  a 
remittitur,  in  case  the  appellee  saw  fit  to  so 
proceed  as  a  consideration  to  an  affirmance. 
We  have  given  the  subject  the  consideration 
which  its  importance  demands.  The  history 
of  the  practice  seems  to  be  the  same  in  the 
various  states.  It  was  originally  held  that  a 
remittitur  could  be  entered  only  in  actions 
ex  aonlraotu,  or  in  oases  of  damage  to  prop- 
erty, where  the  value  of  the  property  fur- 
nished an  exact  measure  of  damages  properly 
recoverable;  and,  further,  that  it  was  per- 
missible only  where  the  remittitur  could  cure 
the  only  error  complained  of.  Such  were  the 
decisions  in  this  state,  and  such  the  rule  of 
this  court.  Fowler  v.  Johnson,  11  Ark. 
280;  Hirsch  v.  Patterson,  23  Ark.  112;  Ex 
parte  Hardy's  Ex'rs,  26  Ark.  94;  Harolett 
v.  Tallman,  80  Ark.  505;  Dodds  v.  Roane, 
86  Ark.  511;  Ferguson  v.  Fargason,  88  Ark. 
288.  Railway  Ck>.  v.  Barker,  89  Ark.  491, 
was  the  first  departure  from  the  previ- 
ous limits,  and  established  in  this  state  the 
practice  prevalent  in  most  others,  of  allow- 
ing a  remittitur  in  all  oases  where  excessive 
damages  were  the  only  elements  of  error.  In 
Blunt  V.  Little,  8  Mason,  102,  Judge  Stort 
sars  that  a  verdict  for  damages  should  not 
lightly  be  disturbed  on  the  ground  of  excess- 
iveness,  and  that  in  permitting  a  remittitur, 
where  such  excessiveness  was  the  only  error, 
he  went  to  the  limit  of  the  law.  And  so  we 
think.  The  case  of  Railway  Co.  v.  Barker, 
is  certainly  "the  limit  of  the  law."  In  this 
cause  the  jury  had  properly  before  them  the 
plaintiff's  expenses,  his  loss  of  time,  his  di- 
minislied  capacity  for  labor,  and  his  pain, 
anguish,  and  suffering.  The  difficulties 
which  would  beset  a  court  in  determining  the 
justness  or  excessiveness  of  a  verdict  based 
upon  these  premises  alone  would  not  be  in- 
considerable. But  superadd  the  element  of 
punitive  damages,  erroneously  allowed,  and 
the  process  by  which  the  court  is  to  dissect 
the  verdict,  eliminate  the  error,  eliminate 
the  excess  of  compensation,  and  settle  upon 
the  exact  sura  which  plaintiff's  case  en- 
titles him  to  have,  "passeth  all  understand- 
ing." To  attempt  it,  we  think,  would  be  a 
violation  of  the  spirit  of  the  constitution, 
which  intends  that  every  litlgHnt  shall  have 
a  trial  of  his  cause  before  an  impartial  jury, 
upon  proper  declarations  of  the  law.  Re- 
versed and  remanded. 

Battle  and  Hehimowat,  JJ.,  dissent. 
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In  re  Oavpkbll. 
(Court  of  Appeals  of  Texas.    Feb.  10, 1890.) 
WiMAR  Corpus— Bail— Btidbhcb. 
Under  Code  Crim.  Proo.  Tex.  arts.  171, 174, 
90B,  the  court  Is  required,  in  Ttabeas  corpus  pro- 
ceedings for  admission  to  bail,  to  bear  evidenoe  of 
the  nature  of  the  oflense,  ana  the  droumstanoes 
under  which  it  was  committed. 

Habeas  corpnt  on  appeal  from  an  order  in 
efaambers,  Issued  by  A.  W.  Moab80.md, 
Jndge  of  the  thirty-tbird  jadicial  district. 

FMay  (ft  FiiUay  and  Triplett  A  Lewis, 
for  relator.  A»st,  Atty.  Ben.  Davidson,  for 
the  State. 

yfuAJBOTS,  J.  Appellant,  being  charged 
by  Indictment  with  murder,  applied  to  and 
obtained  from  ttie  district  judge  of  the  dis> 
trict  in  which  the  indictment  is  pending  a 
writ  of  habeas  corpus.  Upon  the  bearing 
of  the  writ,  the  state  admitted  that  appli- 
cant was  entitled  to  bail.  Applicant  Ihereup. 
on  offered  evidence  to  show  the  nature  of  the 
offense,  and  the  circumstances  under  which 
it  was  committed.  The  judge  refused  to 
hear  such  evidence,  and  applicant  excepted, 
reserving  his  bill  of  exception.  After  hear- 
ing evidence  as  to  the  pecuniary  circum- 
stances of  applicant,  the  judge  Qxed  the 
amount  of  bail  at  97,500,  and  applicant  has 
appealed  to  this  court,  claiming  that  the 
Judge  erred  in  refusing  to  hear  evidence  as 
to  the  nature  and  circumstances  of  the  homi- 
cide, and  that  the  amount  of  bail  required  is 
excessive.  We  think  the  judge  erred  in  re- 
fusing to  hear  the  evidence  offered  by  appli- 
cant. It  was  only  after  hearing  such  evi- 
dence, and  evidence  as  to  the  pecuniary  cir- 
cumstances of  applicant,  that  the  proper 
amount  of  bail  to  require  could  be  deter- 
mined. Itis  a  requirement  of  the  law  in  such 
cases  that  such  evidence  should  be  heard. 
Code  Crim.  Proc.  arts.  171,  174,  296.  In  the 
absence  of  such  evidence  on  appeal,  it  cannot 
be  determined  by  this  court  whether  or  not 
the  bail  required  is  excessive.  The  judgment 
reqniring  ball  in  the  sum  of  87,600  is  re- 
versed, and  the  cause  is  remanded,  with  in- 
structions that  the  judge  hear  evidence  as  to 
the  nature  and  circumstances  of  the  offense 
of  which  applicant  stands  charged,  and  fix 
the  amount  of  bail  in  accordance  with  such 
evidence,  considering  the  pecuniary  circum- 
stances of  the  applicant.  Ordered  accoril- 
ingly. 


MuiffHT  e.  Stats. 

(Court  of  Appeals  af  Texas.    Feb.  1, 1890.) 

HoMiciDa— HusuiK — Evidincb. 

On  the  trial  of  defendant  for  mnrdering  his 

wife,  a  witness  testified  that  be  was  standing  in 

the  door  of  defendant's  house  when  the  latter  re- 

tamed  from  work,  where  he  had  been  for  several 

days;  that  he  spoke  to  witness,  and  went  into  the 

bouse,  and  kissed  deceased;  that,  after  they  bad 

all  taken  a  drink,  defendant  asked  deceased  why 

she  had  notcome  out  to  where  he  was  working,  as 

she  badpromised,  and,  upon  her  making  excuses, 

said,  "YOU  did  not  want  to  come;"  that,  after 

talking  a  while,  deceased  stooped  to  pick  up  a 

smootning  iron  to  give  to  a  woman  who  at  that 


moment  came  for  It;  that  wttness,  having  tamed 
bis  back,  heard  a  blow,  and  looking  around  saw 
that  defendant  had  out  deceased  in  the  back;  that 
defendant  then  threw  her  down,  knelt  on  hei 
breast,  and  raised  the  knife  again,  bat  was 
stopped  by  the  witness;  that  he  then  dragged  her 
out  of  doors,  and  out  ber  in  the  arms,  neck,  leg, 
and  stomach,  though  the  witness  did  not  see  the 
blows  struck ;  and  that  she  died  the  same  day.  The 
woman  who  had  come  after  the  Iron  oorroborated 
the  witness  as  to  the  oatting.  field,  that  defend- 
ant was  guilty  of  murder  in  the  first  degree. 

Appeal  from  district  court,  Burleson  coun- 
ty; C.  C.  GAaRETT,  Judge. 

The  death  penalty  was  assessed  against  the 
appellant  upon  his  conviction  in  the  flrat  d^ 
gree  for  the  murder  of  his  wife,  Fannie 
Murphy.  Cy.  Johnson  testified  for  tlie  state, 
in  substance,  that  he  was  present  and  wit- 
nessed the  cutting  of  Fannie  Mui-phy  by  the 
defendant,  her  husband.  It  occurred  a  few 
minutes  after  defendant's  return  from  the 
Tew  bottom,  where  he  had  been  several  days 
at  work.  Witness  was  standing  at-the  door 
of  the  defendant's  house  when  he  arrived. 
His  wife  was  in  the  house  sewing.  Defend- 
ant said  "Howdy"  to  the  witness  as  he 
passed  into  the  room.  He  then  stooped  over 
his  wife's  chair,  and  kissed  her.  He  then 
produced  a  bottle  of  whisky,  took  a  drink, 
and  gave  a  drink  to  witness  and  bis  wife. 
He  then  proceeded  to  teli  about  the  work  he 
had  done  since  he  left  home,  and  finally  asked 
his  wife  why  she  did  not  go  to  the  Tew  bot- 
tom to  see  him,  as  she  promised  to  do.  She 
replied  that  she  had  nothing  to  ride,  and  did 
not  know  the  way.  He  remarked,  "You  did 
not  want  to  come."  Defendant  then  seized 
a  smoothing  iron,  and  proceeded  to  knock  out 
both  ends  of  a  Imrrel  that  was  standing  by 
the  door.  Deceased  said  something  to  wit- 
ness about  the  iron  belonging  to  Sarah  Mont- 
gomery, who  arrived  about  that  time,  and 
asked  for  the  Iron.  Deceased  stooped  to  pick 
up  the  iron  from  the  floor  where  defendant 
had  thrown  it.  Witness  then  turned  around 
for  some  purpose,  and,  while  his  back  was 
to  the  parties,  he  lieard  a  blow,  and  deceased 
exclaimed:  "Oh,  Mr.  Johnson!  help  me!" 
Witness  turned,  and  saw  that  defendant  had 
cut  his  wife  In  the  back.  Defendant  then 
threw  deceased  down,  placed  his  knee  on  her 
breast,  and  raised  his  knife  to  strike  again. 
Witness  caught  his  hand,  when  he  ordered 
witness  to  release  him,  threatening  witness 
If  he  did  not.  Witness,  being  a  eripple, 
obeyed.  He  then  dragged  his  wife  out  of 
doors,  and  cut  her  in  the  arm,  leg,  and  neck, 
and  in  the  stomach,  but  witness  did  not  see 
him  strike  either  blow.  Mrs.  Murphy  was 
placed  on  the  bed,  and  died  during  the  day. 
Sarah  Montgomery  testified  for  the  state 
that  she  witnt-ssed  the  cutting.  She  went  to 
defendant's  house,  and  asked  deceased  for 
her  smoothing  iron.  Fannie  stooped  to  pick 
It  up  from  the  floor,  when  defendant  cot  her 
in  the  back.  Fannie  started  to  run,  but 
struck  her  foot  against  a  table  leg  and  fell. 
Defendant  thereupon  pulled  up  her  clothes, 
and  cut  her  across  the  stomach.  Witness 
ran  off,  but  soon  afterwards  returned,  and 
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found  that  Fannie  had  been  cat  on  both  arms, 
legs,  neck,  and  in  the  back,  and  across  the 
etoroach.    She  died  during  the  day.    Witness 
beard  no  quarreling. 
Aatt.  Atty,  Qen,  Davidson,  for  the  State. 

WiLLSON,  J.  In  September,  1889,  in  Bur- 
leson county,  the  defendant  killed  liis  wife, 
Fannie,  by  stabbing  her  several  times  with  a 
knife,  for  which  act  he  has  been  convicted  of 
murder  in  the  first  degree,  and  the  death  pen- 
alty assessed  against  him.  He  has  appeialed 
frum  said  conviction  to  this  court,  but  there 
bus  been  no  appearance  in  his  behalf  on  his 
Bppeal.  We  have  given  the  record  a  careful 
examination,  and  find  no  error  in  the  convic- 
tion. In  all  respects  he  appears  to  have  had 
a  fair  and  impartial  trial,  in  strict  accordance 
with  the 'law.  There  are  but  few  facts  in 
the  case,  but  they  are  uncontradicted,  and 
eatablish  conclusively  a  most  unprovoked,  in- 
human, and  deliberate  murder.  The  judg- 
ment is  affirmed. 


Bemmktt  e.  Statb. 
{Court  of  AppeaU  of  Texas.    Jan.  SS,  ISSO.) 
Theft— iNBTBticTioNS—EviBEXcai. 
1.  Fen.CodeTez.  art.  788,  provides  that  if  prop- 
erty, taken  under  such  circumstances  as  to  consti- 
tute theft,  be  voluntarily  returned  within  a  rea- 
sonable time,  and  before  proseoution  is  commenced, 
the  punishment  shall  he  by  fine  not  exceeding 
tl,0OO.    Beld  that,  if  the  evidence  shows  such  a  re- 
turn of  the  stolen  property  to  the  owner,  the  fail- 
nre  of  tlie  court  to  give  the  provisions  of  said  arti- 
cle in  charge  to  the  jury  is  reversible  error. 

3.  Where  the  evidence  shows  that  defendant 
•old  cattle  of  the  same  mark  and  brand  as  the  cow 
which  he  was  accused  of  stealing;  that  the  cattle 
were  gathered  from  the  range  by  the  purchaser; 
the  cow  was  among  those  gathered;  and  that  de- 
fendant, on  hearing  that  the  real  owner  claimed 
ber,  returned  her  to  him, — a  oonvioUon  for  larceny 
should  be  reversed. 

Appeal  from  district  court,  San  Saba  coun- 
ty; A.  W.  MoARSUND,  Judge. 

Albert  Bennett  appeals  from  a  conyiction 
for  ttieft. 

X.  Burleson,  for  appellant.  AssL  Atty. 
&en.  Davidson,  for  the  State. 

WiLLSON,  J.  "If  property,  taken  under 
such  circumstances  as  to  constitute  theft,  be 
voluntiirily  returned  within  a  reasonable  time, 
and  before  any  prosecution  is  commenced 
therefor,  the  punishment  shall  be  by  fine  not 
exceeding  one  thousand  dollars."  Fen.  Code, 
ait.  738.  It  appeared  from  the  evidence  that 
a  few  days  aft«-r  the  defendant  discovered  that 
the  cow  in  question  was  claimed  by  Sanderson, 
the  owner,  and  before  any  prosecution  had 
been  commenced  for  the  theft  of  said  cow,  he 
returned  said  cow  into  said  Sanderson's  pos- 
session. This  being  the  evidence,  the  above- 
quoted  provision  of  tiie  Code  was  a  part  of  the 
law  of  the  case,  and  it  was  the  imperative  duty 
of  the  judge  to  give  it  in  charge  to  the  jury, 
whether  requested  or  not  by  the  defendant. 
Anderson  v.  State,  25  Tex.  App.  593,  9  S.  W. 
Bep.  43;  Quest  v.  State,  24  Tex.  App.  530,  7 
£.  W.  Rep.  242;  Willson,  Grim.  St.  §  1287. 


Such  charge  was  not  given,  and  the  failure  to 
give  it  vitiates  the  conviction. 

We  will  say  further  that  we  could  not  per- 
mit this  conviction  to  stand  had  such  cliarge 
been  given,  because,  in  our  judgment,  it  was 
not  warranted  by  the  evidence.  There  was 
no  actual  taking  of  the  cow  by  defendant. 
He  sold  cattle  in  the  same  mark  and  brand  of 
said  cow,  which  cattle  were  gathered  from  the 
range  by  the  person  to  whom  he  sold;  and 
among  tliose  so  gathered  was  the  cow  i  n  ques- 
tion. Defendant  did  not  see  the  cow,  or 
know  that  she  had  been  taken,  until  he 
learned  that  Sanderson  claimed  her;  and, 
when  he  learned  that  it  was  Sanderson's  cow, 
he  returned  her  to  him.  It  is  apparent  to  our 
minds,  from  the  evidence  before  us,  that  the 
cow  was  taken  through  mistake,  and  that  de- 
fendant did  not  fraudulently  take  her,  nor 
fraudulently  cause  tier  to  be  taken.  A  new 
trial  should  have  lieen  granted  the  defendant 
because  the  verdict  was  not  supported  by,  but 
was  contrary  to,  the  evidence.  The  judg- 
ment is  reversed,  and  the  cause  remanded. 


Hanlet  et  al.  v.  Statb. 
(Court  qf  Appeals  of  Texas.    Feb.  16, 1880.) 
Thbft — BviDBiroB — iKSTRnonoss. 
On  trial  for  theft,  where  evidence  that  other 
property  was  stolen  in  the  same  manner,  if  not  at 
the  same  time,  as  that  charged,  is  admitted,  the 
juiy  should  be  instructed  as  to  the  only  purposes 
for  which  such  evidence  can  be  considered,  which 
are  either  (1)  to  establish  identity  in  developing 
the  res  gestce,  (2)  to  prove  defendant's  guilt  by  cir- 
cumstances, or  (8)  to  show  his  intent  with  respect 
to  the  property  for  the  theft  of  which  be  is  ao- 
oused. 

Appeal  from  district  court,  Ytotorla  coun- 
ty; H.  C.  Pleasants,  Judge. 

Hugh  Hanley  and  Fleas  Chance  appeal 
from  a  conviction  of  theft. 

A.  B.  Petticolas  and  A.  8.  Thurmond,  for 
appellants.  Asst.  Atty.  Sen.  Davidson,  for 
the  State. 

White,  F.  J.  Appellants  were  tried  and 
convicted  for  the  theft  of  a  cow,  the  property 
of  Fagan.  On  the  trial  it  was  proved  that 
eight  other  animals,  belonging  to  other  par- 
ties, were  stolen  in  the  same  manner,  if  not 
at  the  same  time.  Defendant,  by  special  in- 
struction, asked  the  court  to  limit  the  pui^ 
poses  for  which  this  evidence  with  reganl  to 
the  theft  of  these  other  animals  could  and 
should  only  be  considered  by  the  jury,  which 
instruction  was  refused,  and  the  charge,  as 
given,  failed  to  apprise  ttie  jury  of  the  only 
purposes  of  said  proof.  It  was  error  to  re- 
fuse the  instruction.  "In  a  trial  for  theft,  it 
is  not  competent  for  the  state  to  prove  the 
theft  of  other  property  at  the  same  time  and 
place  as  the  property  in  question,  unless  such 
proof  conduces  to  establish  identity  in  devel- 
oping the  res  gestce,  or  to  prove  the  guilt  of 
the  accused  by  circumstances  connected  with 
the  theft,  or  to  stiow  the  intent  with  which 
the  accused  acted  with  respect  to  the  proper- 
ty for  tlie  theft  of  which  lie  is  on  trial;  and 
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wbra  ancb  proof  b  admttt»1.  for  either  of  the 
legitinuite  purposes  indicated,  the  charge  of 
the  eourt  moat  apprise  the  jury  of  the  nnr- 
poae  of  tbe  proof,"  (Kelley  y.  State,  18  Tex. 
App.  262:)"  and  that  they  could  not  con- 
Tiet  the  defendant  for  tlie  tlieft  of  any  other 
property  than  that  named  in  the  indictment," 
(Garter's  Case.  23  Tex.  App.  508, 5  S.  W.  Kep. 
128;  Beno's  Case,  25  Tex.  App.  102,  7  S.  W. 
Biep.  532;  Gentry's  Case,  25  Tex.  App. 
€14.  8  S.  W.  Bep.  926;  Willson,  Crim.  St. 
§  1306.)  The  judgment  Is  reversed,  and  the 
canae  icmanded. 


IfuroiT  e.  Statb. 
(Court  of  Appeal*  of  Texaa.    Feb.  1, 1890.) 
TBKrr— Ettdbsck— IxaTRccTioNs.         • 

1.  On  indictment  for  theft  of  a  cow,  tbe  evi- 
dence showed  that  the  cow  was  killed  by  one  R ; 
that  defendant  roped  the  cow  at  Ma  reqnest,  and 
was  present,  as  was  also  one  P.,  when  the  cow  was 
IdUed ;  that  the  brand  had  d{8^>peared  when  the 
hide  was  found ;  that  defendant  stated  that  he  ont 
tbe  brand  ont  to  take  it  home,  but  threw  it  away, 
and  also  stated  that  the  cow  belonged  to  R.,  and 
asked  why  people  did  not  come  to  himself  and  R. 
to  inquire  abOQt  it.  Beld,  that  evidenoe  that  a 
friend  and  two  relatives  of  defendant,  a  week  after 
tbe  theft,  defendant  not  being  present,  came  to 
P.,  and  asked  him  if  he  had  been  to  town,  and  made 
complaint,  and,  receiving  a  reply  that  he  had,  re- 
marked that  there  was  then  no  use  of  "carrying 
him  down  yonder,"  was  hearsay,  and  reversible 
error. 

8.  Where  the  first  oonnt  of  the  indictment  al- 
legea  ownership  in  P.,  and  the  second  in  some  per- 
son unknown  to  the  grand  jury,  to  warrant  convic- 
tion under  the  first  oount,  the  state  must  prove 
ownership  in  P.,  and,  under  the  second  ooun^  that 
ownership  was  unknown  to  the  grand  jury,  and 
that  they  nsed  reasonable  diligence  to  ascertain 
the  fact  of  ownership ;  and  a  charge  that  the  jury 
need  not  believe  that  the  animal  belonged  to  P., 
but  must  believe  that  the  property  was  taktm,  aa 
alleged,  as  tbe  property  of  some  person  unknown 
to  tbe  grand  jurors,  la  erroneous,  aa  Incorrect,  and 
aa  failing  to  state  separately  the  law  as  applicable 
to  the  two  counts. 

Appeal  from  district  court,  Burleson  coun- 
ty; CL  G.  Oarbett,  JudKe. 

Ben  Mixon  was  convicted  for  tbe  theft  of 
a  cow.  State  witnesses  li.  IT.  Jones  and  W. 
T.  Newman  testified,  in  substance,  that  on 
tbe  morning  of  August  15,  1888,  they  found 
the  freshly  removed  hide  of  a  cow  secreted  in 
a  thicket  near  the  East  Yegua,  in  the  edge  of 
Burleson  county.  It  was  the  hide  of  a  red 
cow,  with  white  flanics.  The  ears  had  been 
cut  off,  and  the  brand  cutout.  They  did  not 
find  tbe  place  where  the  cow  had  been  Icilled. 
Jones  further  testified  that  a  few  days  after- 
wards he  saw  a  place  in  the  edge  of  Lee 
county,  about  SOU  yards  distant  from  where 
be  had  seen  the  hide  in  Burleson  county, 
where  an  animal  of  the  cattle  kind  had  been 
recently  killed.  The  remains  of  a  paunch 
were  there.  A  few  days  afterwards  he  saw 
a  cow's  head  at  Malloy'a.  John  Price  testi- 
fied, for  the  state,  that  he  was  present  when 
the  oow  was  killed,  and  helped  butcher  it. 
Defendant  was  present,  and  roped  the  cow 
at  tbe  request  of  W.  E.  Bichardson,  who 
killed  the  animal.  That  beef  was  delivered 
to  Boe  Malloy,  a  negro,  wbo  was  to  pay  wit- 


ness' mother  some  boards.  Witness  did  not 
understand  the  nature  of  tbe  transaction 
whereby  Malloy  was  to  get  the  beef,  and  his 
(witness')  mother  the  btwirds.  Bichardson 
pointed  out  the  cow,  and  defendant  roped  her 
at  his  request.  Bichardson  then  killed  tbe 
animal  with  an  axe,  and  Richardson,  defend- 
ant, and  witness  skinned  her.  Witness  then 
went  and  notified  Malloy  that  the  beef  was 
ready  for  him.  Malloy  sent  other  negroes 
after  the  beef.  They  asked  if  they  should 
take  the  hide.  Richardson  replied  in  the 
negative,  and  said  that  be  was  going  to  sell 
tbe  hide  for  money  to  buy  coffee.  Bicbard- 
son  then  took  tbe  hide  on  bit  liorse,  and  he 
(witness)  and  defendant  rode  off.  After 
crossing  the  Yegua,  Richardson  dropped  be- 
hind, and  when  he  next  overtook  witness  and 
defendant  he  did  not  have  the  hide.  The 
hide  was  not  mutilated  when  witness  last  saw 
it.  Witness  knew  that  the  braud  on  tbe  ani- 
mal killed  was  "M  P."  If  there  was  a  bar 
between  the  "M"  and  "P,"  making  "M  H 
P"  connected,  the  witness  did  not  olMorve  it. 
Defendant  and  witness  went  with  Richardson 
to  kill  the  cow  at  Richardson's  request.  De- 
fendant never  claimed  an  interest  in  that 
cow,  so  far  as  the  witness  knew,  Thomas 
Porter  testified,  for  the  state,  that  in  1887  he 
owned  a  red  and  white  pied  cow,  branded 
"M  H  P,"  connected,  that  ranged  near  the 
Swope  crossing  of  the  Yegua,  in  Burleson 
and  Lee  counties.  About  September  IS, 
1888,  James  Moak  bought  the  said  cow  from 
tbe  witness.  Prior  to  that  time,  witness  bad 
not  consented  for  any  person  to  take  her.  He 
had  no  cow  branded  "M  P."  Arch  Skinner 
testified,  for  the  state,  that  he  saw  the  hide 
found  in  tbe  thicket  on  the  Yegua.  The  ears 
had  been  cut  off,  and  the  brand  cut  out.  On 
tbe  day  after  the  hide  was  found,  the  defend- 
ant remarked  to  witness  that  the  finding  of 
the  hide  seemed  to  create  something  of  a 
"stir,"  and  asked:  "Why  don't  the  people 
come  to  me  or  Richardson  about  it?"  He 
further  said  that  it  was  Richardson's  oow, 
and  was  branded  "X  D,"  —  Richardson's 
brand;  that  be  and  Richardson  killed  it;  that 
he  cut  out  the  brand,  intending  to  tack  it  up 
at  home,  but  that,  forgetting  it,  he  left  it  in 
his  saddle  pockets  until  it  got  to  stinking, 
when  he  tlirew  it  away.  He  advised  witness 
to  see  IMchardson  about  it.  Witness  did  so, 
and  Richardson  said  that  tbe  cow  belonged 
to  him.  It  was  proved  for  the  state  that 
James  Moak  was  a  constant  companion,  and 
intimate  friend,  of  defendant.  The  state 
closed.  Mrs.  Price  testified,  for  the  defense, 
that  in  August,  1888,  Richardson  owed  her 
625.  He  t^ld  her  that  he  would  have  Roe 
Malloy  make  and  deliver  to  her  some  boards 
to  go  on  the  debt.  If  defendant  had  any  in- 
terest in  the  boards,  witness  did  not  know  it. 
Witness  never  got  the  boards.  Richardson 
was  witness'  brotlier.  She  did  not  know  his 
present  whereabout.  L.  R.  Hilliard  testified 
for  tbe  state,  in  rebuttal,  that,  about  a  week 
after  the  cow  was  killed,  J.  B.  Moak,  Ed.  El- 
lis, the  half-brother  of  defendant,  and  Claude 
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Shaffer,  the  hnsband  of  defendant's  half-sis- 
ter, paasedthe  house  of  Clark  Hill iard.  where 
witness  then  was,  on  their  way  to  John 
Price's  house.  Witness  followed  them  to  and 
into  the  house.  After  a  time.  Monk  re- 
marked: "  Well,  this  is  not  business.  Let's  do 
what  we  came  for.  If  we  are  going  to  talk 
to  John  Price,  it  is  time  we  were  at  it." 
Price,  Moak,  Ellis,  and  ShaBer  then  went 
into  the  yard,  where  they  talked  for  some 
time.  Witness  afterwards  went  into  the 
yard,  and  beard  Moak  ask  Price  if  he  had  been 
to  town,  and  made  complaint.  Price  replied 
that  he  had.  Moak  said  to  the  parties  with 
him:  "If  he  has  been  to  town,  there  is  no  use 
of  our  carrying  him  down  yonder  this  morn- 
ing." This  is  the  evidence  involved  in  the 
first  ruling  of  this  court. 

W.  K.  Uoman  and  E.  0.  Banks,  for  appel- 
lant W.  L,  Davidson,  Asst.  Atty.  Gen.,  for 
the  State. 

WiLLsoN,  J.  On  the  trial,  over  defend- 
ant's objections,  the  state  was  permitted  to 
prove  by  the  witness  Hilliard  a  portion  of  a 
conversation  between  Price,  Muak,  Ellis, 
and  Shaffer  In  relation  to  the  theft  of  the 
animal  involved  in  this  case.  Defendant 
was  not  present  at  said  conversation,  and  the 
same  occurred  about  one  week  after  said  theft 
Exceptions  to  the  admission  of  this  testimony 
appear  in  the  statement  of  facts,  and  are,  we 
think,  sufficiently  full  and  speoiflo  to  demand 
consideration.  In  our  opinion,  said  testimony 
was  inadmissible.  It  was  hearsay;  and  while, 
considered  by  itself,  it  does  not  appear  to  l>e 
material,  or  in  any  manner  prejudicial  to  the 
defendant,  yet,  when  viewed  with  reference 
to  the  other  evidence  in  the  case,  it  seems  to 
us  to  be  material,  and  calculated  to  injuriously 
affect  the  rights  of  the  defendant.  We  hold, 
therefore,  that  in  the  admission  of  said  testi- 
mony material  error  was  committed. 

There  are  two  counts  in  the  indictment. 
The  first  charges  tliat  the  animal  stolen  was 
the  property  of  Thom.is  Porter,  and  the  sec- 
ond that  it  was  the  property  of  a  person  to 
the  grand  jurors  unknown.  By  the  fourth 
paragriiph  of  the  charge,  the  jury  are  instruct- 
ed as  follows:  "There  are  two  counts  in  tlie 
indictment,  in  one  of  which  it  is  alleged  that 
the  animal  was  the  property  of  Thomas  Por- 
ter, and  in  the  other  it  is  alleged  to  be  the 
property  of  some  person  to  the  grand  jurors 
unknown.  You  are  charged  that,  if  you 
should  believe  from  the  evidence  that  the 
animal  was  stolen,  as  charged,  it  will  not  be 
necessary  for  you  to  believe  that  the  animal 
was  the  property  of  Thomns  Porter,  but  you 
must  believe  that  the  animal  was  fraudulently 
taken,  and  taken  in  every  other  respect  as 
alleged,  as  the  property  of  some  person  un^ 
known  to  the  grand  jurors,  with  the  fraudu- 
lent intent  on  the  part  of  the  defendant  to 
deprive  the  owner  of  the  animal,  and  to  ap- 
propriate it  to  the  use  and  benefit  of  some 
other  person  than  the  owner."  To  warrant 
a  conviction  under  the  first  count  in  the  in- 
dictment, it  was  certainly  necessary  that  the 


evidence  should  prove  beyond  s  reasonable 
doubt  that  the  animal  was  the  property  of 
Thomas  Porter,  as  alleged  in  said  count  To 
warrant  a  conviction  under  the  second  count, 
it  was  essential  that  the  state  should  prove 
that  the  ownersliip  of  the  animal  was  un- 
known to  the  grand  Jury,  and  that  they  used 
reasonable  diligence  to  ascertain  the  fact  of 
ownership.  Willson,  Grim.  St.  §  1297.  We 
think  the  paragraph  of  the  charge  above 
quoted  is  erroneous  in  that  it  does  not  state 
the  law  applicable  to  the  two  connts  separate- 
ly, and  does  not  state  the  law  correctly.  No 
exceptions  were  reserved  to  the  charge,  nor 
was  any  error  therein  complained  of  in  the 
motion  for  a  new  trial,  and  the  error  above 
noticed  is  for  the  first  time  presented  on  ap- 
Qeal.  It  is  unnecessary  that  we  should  de- 
termine whether  or  nut,  under  these  circum- 
stances, said  error  in  the  charge  would  of  it- 
self demand  a  reversal  of  the  conviction.  We 
have  called  attention  to  the  error  in  view  of 
another  trial  of  the  cause.  Because  of  the 
error  of  admitting  in  evidence  the  testimony 
of  the  witness  Hilliard,  the  Judgment  is  re- 
versed, and  the  cause  is  remand^. 


Wampleb  o.  Statb. 

(Court  ef  Appeals  of  Texat.    Feb.  1, 1890,) 

Thbft— Indtotmbst— Dmowption  of  Pbbsox— 
EviDBSoB— iMBTBoonoas. 

1.  Where  an  indictment  for  theft  alleges  de. 
fondant's  name  correctly  In  the  first  Inatanoe,  but, 
in  charging  the  Intent,  incorrectly  alleges  either 
his  Christian  name  or  surname,  the  variance  dees 
not  render  the  indictment  invalid. 

a.  Where  the  record  contains  no  bUl  of  exoep- 
tlon  to  the  court's  action  in  overraltng  an  applica- 
tion for  a  contlnnanoe,  the  matter  cannot  be  con- 
sidered on  appeaL 

8.  Where,  on  indictment  for  theft,  a  witness, 
though  he  be  an  acoomplioe,  testifies  directly  that 
defendant  confessed  the  theft  to  him,  a  charge  on 
drcnmstantlal  evidence  is  not  reqaired. 

4.  Where  it  is  proven  that  defendant  stole  the 
horse  In  question,  and  took  it  to  the  house  of  P., 
who  iMrrowed  it  and  rode  into  another  county,  de- 
fendant accompanying  him,  such  act  of  F.  is  the 
act  of  defendant,  whether  the  former  knew  the 
horse  was  stolen  or  not. 

Appeal  fi-om  district  court,  Erath  county; 
C.  K.  Bell,  Judge. 

T.  B.  King  and  M.  F.  Martin,  tor  appel- 
lant. Asst,  Atty.  Qen.  Davidson,  for  the 
State. 

Willson,  J.  The  chargi  ng  part  of  the  in- 
dictment is  as  follows:  "That  Charles  Wam- 
pler  and  T.  A.  Parker,  on  the  15th  day  of 
August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-nine,  in  the  county 
of  Erath,  and  state  of  Texas,  then  and  thei-e 
one  certal  n  horse,  not  their  own,  nor  the  prop- 
erty of  either  of  them,  but  the  same  then  and 
there  l)eing  the  corporeal,  personal  property 
of  D.  D.  Anderson,  from  the  possession  of 
the  said  owner,  without  the  consent  of  the 
said  owner,  with  the  intent  to  deprive  the 
said  owner  of  the  value  of  the  same,  and 
with  the  intent  to  appropriate  it  to  the  use 
and  benefit  of  them,  the  siud  Charles  Warn- 
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p]«ne  and  J.  A.  Parker,  did  then  and  tbera 
fraudulently  take,  steal,  and  carry  away." 
A  motion  in  arrest  of  judgment  based  upon 
ttie  auppoeed  insiifflciency  of  the  indictment 
was  overruled,  it  will  be  observed  that  the 
names  of  the  defendants,  as  first  stated  in  the 
indictment,  are  differently  stated  in  charging 
the  intent;  that  is,  as  first  stated,  the  Chris- 
tian name  of  Parker  is  "T.  A.,"  while  in 
charging  the  intent  It  is  alleged  to  be  "J. 
A.,"  and  the  surname  of  Wampler  is  alleged 
to  be  "Wamplene."  This  variance  in  the 
names  was  made  tlie  specific  ground  of  the 
motion  in  arrest  of  judgment,  and  is  insisted 
upon  by  counsel  for  defendants  as  a  fatal  de- 
feet  in  the  indictment. 

While  the  indictment  appears  to  have  been 
carelessly  and  awkwardly  drawn,  still,  we 
think,  it  must  be  held  substantially  sufficient. 
The  defendants'  names  were  alleged  correctly 
in  the  first  instance.  In  repeating  them  they 
are  referred  to  as  "them,  the  said  J.  A.  Par- 
ker and  Charles  Wamplene."  In  Musquez 
-v.  State.  41  Tex.  226.  it  was  held  that  where 
the  name  of  a  defendant  had  been  Qrst  stated 
correctly,  but  afterwards  stated  incorrectly 
as  to  his  Christian  name,  the  incorrect  state- 
ment of  bis  Christian  name  might  be  reject- 
ed without  affecting  the  Indictment.  And  it 
has  been  held  that  the  same  rule  applies  to 
the  surname  of  a  defendant.  Cotton  v.  State, 
4  Tex.  260.  In  this  indictment,  therefore, 
under  the  authority  of  the  cases  above  cited, 
the  names  of  the  defendants  having  been  first 
correctly  alleged,  the  incorrect  statement  of 
the  Christian  name  of  Parker,  and  of  the  sur- 
name of  Wampler,  may  be  rejected  without 
affecting  the  validity  of  the  indictment.  See, 
also.  1  Bisb.  Crim.  Proc.  §  689a. 

There  being  no  bill  of  exception  in  the  rec- 
ord to  the  action  of  the  court  overruling  the 
defendant's  application  for  a  continuance, 
that  matter  cannot  be  considered.  Willson's 
Crim.  St.  §  2187. 

This  is  not  a  case  which  required  a  charge 
on  circumstantial  evidence.  State's  wit- 
ness Parker  testified  directly  that  the  defend- 
ant told  him  that  he  bad  stolen  the  horse 
in  Palo  Pinto  county  from  D.  D.  Anderson, 
the  owner.  Although  the  witness  Parker 
was  an  accomplice  in  the  theft,  this  fact  did 
not  make  the  case  one  dependent  wliolly  up- 
on circumstantial  evidence,  so  as  to  demand 
a  cliarKe  upon  that  character  of  evidenoe. 
Id.  J  2342. 

We  find  no  error  in  thecbargeof  the  court. 
It  is  proved  by  the  testimony  in  the  case  that 
the  defendant  stole  the  horse  in  Palo  Pinto 
coonty;  that  he  took  said  horse  to  Parker's 
bouse  in  Parker  county;  that  Parker  there 
borrowed  the  horse  of  d^endant  to  ride  into 
Eratb  eonnty,  and  defendant  went  with  Par- 
ker into  Erath  county,  Parker  riding  said 
horae.  Upon  this  state  of  facts,  we  think 
the  court  charged  the  law  fully,  pertinently, 
and  correctly,  to  the  effect  that  the  act  of 
Parker  in  carrying  the  horse  into  Erath  coun- 
ty was  the  act  of  the  defendant  Wampler; 
and  whether  or  not  at  the  time  of  such  act 
v.l3s.w.no.3— 10 


Parker  knew  that  tlie  horse  bad  been  stolen 
by  defendant  would  not,  in  our  opinion,  af- 
fect the  question  of  defendant's  guilt.  We 
are.of  opinion  that  there  is  no  error  in  the 
conviction,  and  the  judgment  is  affirmed. 


In  re  Hunt. 

(Court  of  Appeals  of  Texas.    Feb.  1, 1890.) 

Cntci^TiTB  BsirrBNOEs  —  DnoRABoa  —  Ex  Potr 
Faoto  Lavs. 

1.  Under  Code  Crim.  Proa  Tex.  art  800,  pro- 
viding for  onmulative  sentenoes,  where  there 
are  two  or  more  convictions  of  the  same  person  tX 
the  same  term,  the  judgment  in  the  second  or  sub- 
seqaent  oonyiotions  must  be  so  rendered  as  to  pro- 
vide that  the  punishment  shall  begin  when  the 
judgment  aod  sentence  in  the  preceding  oonyio- 
tions shall  have  ceased  to  operate ;  otherwise  the 
judgments  as  to  the  term  of  Imprisonment  will  be 
concurrent,  and  will  be  treated  as  one  Judgment, 
and  will  cease  to  have  any  further  effect  when  the 
first  term  of  Imprisonment  has  been  served  out. 

2.  Where  a  person  has  been  sentenced  to  the 
county  jail  for  10  days,  and  to  pay  a  fine  and  costs 
amounting  to  <107.60,  and  after  the  expiration  of 
the  10  days  has  made  and  filed  in  the  county  oonrt 
affidavits  of  his  inability  to  pay  the  fines  and  costs, 
and  after  that  has  served  a  term  of  46  days,  he  taaa 
more  than  satisfied  the  judgment;  Code  Crim. 
Proa  Tex.  art.  816,  providing  that  in  such  case  he 
may  discharge  the  amount  of  his  fine  and  costs,  by 
rating  his  Imprlsonmentat  three  dollars  per  day  for 
each  day  he  remains  in  jaU. 

8.  Aot  Tex.  March  7, 1880,  amending  Rev  St. 
Tex.  art.  8607,  and  reduolng  from  one  dollar  to 
fifty  cents  the  rate  per  day  allowed  a  county  oon- 
vlot  as  credit  on  his  fine  and  costs  when  working 
the  same  out  by  mannal  labor,  does  not  apply  to 
a  judgment  which  was  rendered,  and  tn  process  of 
execution,  prior  to  the  passage  of  the  act;  sinoe 
under  Const.  Tex.  art.  1,  |  16,  every  law  which 
changes  the  punishment,  and  infilots  a  greater 
punishment  than  tlie  law  annexed  to  the  crime 
when  committed,  is  ex  jwtt  facto. 

Appeal  from  Milam  county  court;  E.  Y. 

Tekral,  Judge. 

E,  L.  Antony,  for  relator.    Atat.  Attg. 
Gen.  Davidson,  for  the  State. 

White,  P.  J.  On  October  3,  1888,  Hunt 
was  convicted,  under  two  prosecutions  in 
the  county  court,  for  keeping  and  exhibiting 
a  gaming  bank ;  the  judgment  in  each  case 
being  a  pecuniary  fine  of  flO,  and  10  days' 
imprisonment  in  the  county  jail  as  additional 
punishment.  The  fine  and  costs  in  the  two 
cases  aggregated  9107.50.  In  the  judgment 
rendered  in  the  second  case  there  was  no  no- 
tice taken  of  the  first  or  previous  judgment. 
so  as  to  make  the  punishment  in  the  second 
cumulative  after  the  expiration  of  the  pun- 
ishment assessed  iu  the  first,  as  is  provided 
may  be  done  by  article  800,  Code  Crim 
Proc.,  which  prescribes  that,  where  there  are 
two  or  more  convictions  of  the  same  defend- 
ant at  the  same  term,  "the  judgment  in  the 
second  and  subsequent  convictions  shall  be 
that  the  punishment  shall  begin  wlien  the 
judgment  and  sentence  in  the  preceding  con- 
victions have  ceased  to  operate."  Unless 
the  judgment  In  the  second  or  subsequent 
conviction  is  so  rendered,  tliere  on  be  no 
cumulation  of  the  imprisonment  part  of  llie 
punishment  assessed  in  the  first  judgment. 
In  such  event,  the  judgments  as  to  the  tertn 
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of  imprisonment  will  be  concnrrent,  and  will 
be  treated  as  bat  one  judgment,  and  cease  to 
have  any  further  operative  effect  when  the 
first  term  of  imprisonment  has  been  served 
out.  Prince  v.  State,  44  Tex.  480;  Han- 
imhan  v.  State,  7  Tex.  App.  664;  Baker  v. 
State,  11  Tex.  App.  262.  It  is  only  by  virtue 
of  this  statute,  and  compliance  with  its  terms, 
tliat  cumulative  imprisonment  can  be  as- 
aessed  and  enforced  in  our  state  under  the 
decisions  referred  to. 

This  being  the  law  applicable,  the  defend- 
ant, in  the  two  cases  of  the  judgments  in  the 
county  court,  could  only  legally  be  im- 
prisoned or  held  under  the  imprisonment 
parts  of  the  Judgments  for  the  10  days  spec- 
ified in  the  first  judgment.  He  was  con- 
fined in  jail  on  the  Sd  of  October,  and  his 
imprisonment  expired  on  the  -14th  October. 
From  October  14th  be  could  be  confined  fur- 
ther, until  the  two  fines  and  costs  assessed 
against  liim,  aggregating  8107.50,  as  above 
stated,  had  also  been  paid  off  or  discharged  by 
subsequent  manual  labor  or  further  im- 
prisonment. The  county  authorities  did  not 
hire  him  out  or  put  him  to  work,  though  it 
seems  they  had  a  farm  upon  which  they 
worked  their  county  convicts.  On  October 
16th  defendant  made  and  filed  in  the  county 
court  affidavits  of  his  inability  to  pay  tlie 
fines  and  costs  adjudged  against  him  in  the 
two  cases.  He  remained  in  custody  in  the 
county  jail  until  December  Ist,  which  would 
be  46  days,  counting  from  October  16th. 
Under  the  provisions  of  article  816  of  the  Code 
of  Criminal  Procedure,  he  could  discharge  the 
amount  of  his  fine  and  costs,  under  the  facts 
stated,  by  rating  his  imprisonment  at  three 
dollars  per  day  for  each  day  he  remained  in 
jail  after  making  the  affidavit  of  inability  to 
pay.  At  this  rate,  he  paid  for  the  46  days 
9138,  when  he  was  only  due  and  owing 
$107.50.  It  is  clear  tliat  the  county  court 
judgments  had  been  folly  paid  off,  dis- 
charged, and  satisfied  on  December  Ist. 

But  it  appears  that  during  this  imprison- 
ment the  defendant  was  tried  and  convicted 
In  the  district  court  of  aggravated  assault  on 
an  indictment  for  assault  with  intent  to  mur- 
der, and  his  fine  and  costs  in  that  case 
amounted  to  8233.44.  This  conviction  be- 
came final  on  December  1,  1888.  On  De- 
cember 3d  he  was  hired  or  put  to  labor  by 
the  county  authorities  on  the  county  convict 
farm,  and  he  remained  continuously  at  work 
upon  said  farm  from  December  3,  1888,  to 
August  9,  1889,  eight  months  and  six  days, 
— say  about  240  days,  —  when  the  county 
commissioners'  court  ordered  his  discharge, 
upon  bis  agreement  to  pay  them  five  dollars 
per  month  for  the  balance  they  claimed  he 
was  due  and  owing  the  county  on  the  three 
judgments, — the  two  in  the  county  court, 
and  the  one  in  the  district  court.  As  we 
have  seen,  be  owed  them  nothing  on  the 
county  court  judgments.  Did  he  owe  any 
balance  on  the  judgmentof  the  district  court? 
At  the  time  he  was  hired  out  as  a  county 
convict  he  was  entitled  to  receive  a  credit 


against  bis  fine  and  costs  of  one  dollar  per 
day  for  each  day  he  latrared.  Rev.  St.  art. 
3597;  Dampier's  Case,  24  Tex.  App.  561,  7 
8.  W.  Rep.  830.  As  stated  above,  the  re- 
lator was  kept  and  labored  upon  said  farm 
about  240  days,  which,  at  fl  per  day,  would 
be  $240,  as  against  8238.44,  the  amount  of  his 
fine  and  costs.  It  is  clear  that,  on  this  calcu- 
lation, he  had  more  than  overpaid  the  district 
court  judgment  also.  But  by  act  approved 
March  7,  1889,  and  which  took  effect  from 
and  after  Its  passage,  article  3597  of  the  Re- 
vised Statutes  was  amended,  and  the  rate  al- 
lowed a  county  convict  as  credit  upon  his  fine 
and  costs,  when  working  the  same  out  by 
manual  labor,  was  reduced  from  one  dolliur 
to  fifty  cents  per  day;  and  it  was  claimed  by 
the  county  authorttiea  that,  from  the  pas- 
sage and  adoption  of  said  amendment,  a 
county  convict  was  only  entitled  to  a  credit 
of  fifty  cents  per  day.  Acts  21st  Leg.,  Laws 
1889,  p.  14.  If  this  position  was  correct, 
then  the  defendant,  upon  the  calculation  of 
50  cents  per  day  after  the  7th  day  of  March, 
would,  on  the  9th  day  of  August,  1889,  when 
he  was  discharged  as  aforesaid,  have  been  in- 
debted to  the  county  somewhere  in  the  neigh- 
borhood of  860.  But  did  or  could  the  amend- 
ment of  March  7,  1889,  reducing  the  rate  of 
the  convict's  credit  for  labor,  operate  and  ap- 
ply to  a  judgment  rendered,  and  which  was 
in  process  of  execution,  prior  to  the  adoption 
of  said  act?  We  are  of  opinion  that  it  could 
not.  We  think  the  law  in  force  at  the  time 
the  judgment  was  rendered  was,  in  this  par^ 
ticular  case,  the  law  which  regulated  the 
mode  and  manner  of  its  satisfaction;  and 
that  the  subsequent  act  did  not  affect  it,  and 
should  not  do  so,  especially  in  view  of  the 
fact  that  it  is  more  onerous  upon  the  defend- 
ant, by  increasing  the  term  or  duration  of  his 
punishment.  "Laws  which  change  the  pun- 
ishment, and  inflict  a  greater  punishment 
than  the  law  annexed  to  the  crime  when 
committed,"  are  ex  post  facto,  and  within  the 
inhibition  of  the  constitution.  Const.  Tex. 
art.  1,  §  16;  Murray  v.  State,  1  Tex.  App. 
417;  Maul  v.  State,  25  Tex.  166;  7  Amer.  & 
£ng.  Cyclop.  Law.  527. 

We  are  of  opinion  that  under  the  law  in 
force  when  the  defendant  was  convicted,  and 
under  which  he  was  hired  out,  he  was  en- 
titled to  a  credit  of  one  dollar  per  day  for 
each  day  he  labored  as  a  convict,  and  that 
at  sach  rate  of  credit  he  owed  nothing  on  the 
district  court  judgment  when  he  was,  on  the 
9th  of  August,  discharged  by  order  of  the 
commlssioneia'  court,  upon  his  agreement  to 
pay  five  dollars  per  month  on  the  balance 
they  claimed  was  due  the  county.  He  failed 
and  refused  to  pay  said  balance.  A  capiat 
pro  fine  was  sued  out  by  the  county  author- 
ities, nnder  which  he  was  arrested  again, 
and  placed  In  custody.  He  sued  out  this 
writ  of  habeas  corpus  before  the  county 
judge,  who,  upon  the  hearing  thereof,  re- 
fused to  discharge,  but  remanded  him  to  cus- 
tody. From  that  judgment  he  has  prosecuted 
this  appeaL    For  the  reasons  discuased  the 
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Jadgmeot  is  revereed,  and  appelbtnt  is  fnlly 
dja^iargeil  from  cusUmIj,  anU  from  any  fur- 
ther liability  upon  the  judtiments/or  either 
of  tbem.  involved  in  this  oonlroveisy.  Or- 
dered accordingly. 


Garteb  e.  Statb. 
{Court  of  Appealt  tff  Terat.    Feb.  1, 1890.) 

ABSACLT  WTTH  IlTTENT  TO  ElU.  • 

1,  On  a  trial  for  asssnlt  with  intent  to  nnir- 
4tr,  wkare  there  ia  eTMeace  from  which  the  iniy 
wuj  iofor  that  the  aaaaolt  was  oanmitted  with  in- 
tent to  inflict  great  bodily  injury,  it  is  error  to  in- 
■tmct  thet,  to  reduce  the  offense  to  aggrarated 
■eaanlt,  the  eTidenoe  must  fail  to  show,  not  only 
that  defendant  had  a  specifie  intent  to  kill,  but 
alao  that  the  act  woold  have  been  murder,  had 
death  resolted.  One  who  commits  an  assault  with 
latent  to  do  great  bodily  injury  is  not  guilty  of  an 
aaiianU  with  intent  to  murder,  since  the  spedflc 
intent  to  kill  Is  the  essential  element  of  the  of- 
fense; but  death  resulting  from  an  assault  with 
intent  to  inflict  eerions  bodily  injury  m«y  consti- 
tate  murder. 

9.  Where  defendant  teetiflee  that  he  called  the 
proaecnUng  witness  to  account  for  improper  lan- 
guage to  his  mother,  and  that  the  prosecuting  wit- 
ness shot  at  him  before  the  assault  was  committed, 
it  is  error  to  instruct  that,  U  defendant  brought 
on  the  conflict,  he  cannot  avail  himaeU  of  the  law 
of  aelf-defense,  though  in  the  conflict  his  life  or 
person  was  endangered.  If  defendant  provoked 
the  contest  without  any  intention  to  kill  or  inflict 
ieriona  bodily  injury,  he  would  still  hare  an  im- 
perfeet  right  of  aelf-defense,  which,  though  not 
snfllcient  to  justify,  might  reduce  the  grade  of,  the 
offense. 

Appeal  from  district  court.  Hamilton  coun- 
ty; C.  K.  Bell,  Judge. 

Indictment  of  Dolly  Carter  for  an  assault 
with  intent  to  murder  John  Moucliett.  De- 
fendant was  found  guilty,  and  sentenced  to 
two  years' imprisonment.  He  appeals.  The 
prosecuting  witness,  John  Mouchett,  testified, 
in  substance,  that  he  was  in  the  employ  of 
H.  J.  Carter,  the  father  of  the  defendant,  at 
the  time  of  the  alleged  assault.  He  and 
Nortlicutt,  another  hired  hand,  occupied  a 
room  in  the  old  house  in  an  orchard,  wliicb 
was  separated  from  the  new  house  by  a  par- 
tition fence.  Mr.  H.  J.  Carter  and  his  fami- 
ly, consisting  of  his  wife  and  bis  sons,  the 
defendant,  Oeorge  and  Banic  Carter,  and 
Haaey  Connell,  the  sister-in-law  of  Cleorge 
Carter,  occupied  the  new  house.  After  sup- 
per on  the  night  of  May  6, 1889,  tlie  defend- 
ant came  to  the  witness'  room  door,  and,  in 
a  pleasant  manner,  told  the  witness  to  go 
with  him  to  the  barn,  to  help  him  catch 
chickens,  and  put  them  in  a  coop.  Witness 
replied  that  he  was  sufFering  with  a  severe 
iMMdacbe,  and  would  like  to  be  excused.  De- 
fendant left,  and  witness  pulled  off  his  shirt, 
and  proceeded  to  apply  an  ointment  to  his 
person,  to  relieve  the  itch,  with  which  he  was 
afflicted.  A  few  minutes  later,  while  witness 
was  engaged  in  anointing  himself,  the  de- 
fendant returned,  puslied  open  the  witness' 
door,  and,  in  a  furiously  angry  voice,  ordered 
witness  to  go  with  him  to  catch  chickens. 
He  said  to  witness:  "Come  on,  Qod  damn 
you  I  You  liave  got  to  go,  you  God  damned 
•on  of  a  bitchl"    Witness  replied  that  as  soon 


as  he  could  get  on  his  shirt  he  would  go  to 
defendant's  father,  and  ask  if  he  was  ex* 
pected  to  submit  to  such  abuse  from  defend- 
ant.  Defendant  replied  tliat  be  would  go 
with  witness,  and  stepped  into  the  ball.  Tho 
witness  then  closed  the  door,  propped  it  with 
a  wood-bottomed  chair,  aud  put  on  his  shirt. 
Defendant  meanwhile  stood  in  the  hall,  cura> 
ing  the  witness.  After  getting  hia  clothes  on, 
the  witness  secured  his  pistol,  and  put  it  in- 
to the  right-hand  pocket  of  his  pants.  About 
tliat  time,  defendant  pushed  open  the  door, 
seized  the  chair,  raised  it  above  the  witness' 
head  in  a  striking  attitude,  and  ordered  wit- 
ness to  go  on.  Witness,  followed  by  the  d^ 
fendant,  with  the  chair  in  a  striking  attitude, 
went  to  the  new  house,  and  inquired  for  H. 
J.  Carter,  whom  he  was  told  was  at  the  barn. 
The  witness,  still  followed  by  defendant, 
started  to  the  barn.  En  route  they  met  H. 
J.  Carter,  and  witness  said  to  him:  "Mr. 
Carter,  please  make  Dolly  let  me  alone."  De- 
fendant said  Something  about  tlie  witness  in- 
sulting bis  mother,  whereupon  H.  J.  Carter 
said  to  the  defendant:  "Go  for  him!"  Accord- 
ingly the  defendant  "went"  for  the  witness, 
striking  him  over  the  head  continuously  with 
the  chair.  Witness,  with  his  right  hand  in 
bis  pocket  on  liis  pistol,  and  using  his  left 
arm  in  an  eSord  to  ward  off  the  blows,  re- 
treated until  be  had  gained  and  passed  the 
corner  of  the  new  house,  and  crossed  the 
path  leading  from  tlie  new  to  the  old  house, 
when,  believing  he  saw  death  at  the  hands 
of  defendant  staring  him  in  the  face,  h« 
pulled  his  pistol,  and  fired  in  the  direction  of 
defendant,  without,  however,  any  intention 
of  shooting  defendant.  With  the  chair,  the 
defendant  knocked  the  pistol  out  of  the  wit- 
ness' hand.  The  scuffle  for  the  pistol  re- 
sulted in  the  defendant  getting  possession  of 
It,  and  witness  fled  into  the  orchard,  jump- 
ing the  fence,  and  tearing  off  a  paling,  which 
be  took  with  him.  Defendant,  with  the 
pistol,  old  man  Carter,  and  George  Carter, 
who  meanwhile  had  joined  the  party,  pur- 
sued the  witness,  cursing  him.  When  tliey 
had  nearly  overtaken  witness,  George  Carter 
threw  a  stone,  which  struck  witness  on  the 
jaw.  and  broke  it  in  two  places.  Witness 
ded  a  few  steps  further,  and  then  stopped, 
turned,  and  retraced  his  steps  until  he  met 
defendant  and  George  Carter,  when  he  and 
they  stopped.  Witness  told  tbem  that  ho 
could  strike  them  with  the  paling,  but  that 
he  would  not  do  so  if  they  let  him  alone. 
They  made  no  further  effort  to  strike  wit- 
ness, but  old  man  Carter,  who  came  up  about 
that  time,  sprang  on  the  witness,  bore  him 
to  the  ground,  and  with  one  hand  choked 
him  almost  to  sutTocation.  After  a  few  min- 
utes, witness  was  released,  and  taken  back 
to  the  bouse.  Later  in  the  night  he  left  the 
house,  and  went  to  the  town  of  Hamilton. 

The  defendant  testified,  in  hia  own  behalf. 
in  substance,  that  at  the  supper  table,  on  the 
niglit  preceding  the  alleged  assault,  Mouchett 
being  present,  H.  J.  Carter  said  that  he 
wanted  the  boys  (meaning  witness,  Mouchett, 
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and  the  others)  to  catch  and  coop  chickens 
after  supper,  to  keep  them  off  the  crops.  All 
of  the  boys  except  Mouchett  obeyed  the  di- 
rection. The  same  direction  was  given  by 
H.  J.  Carter  on  the  next  night,  Mouchett 
being  present.  Mouchett  fl  nislied  his  supper, 
and  went  to  his  room.  When  witness  got 
through  with  his  supper,  he  went  to  Mou- 
cbett's  room,  and  asked  him  to  go  to  the 
barn,  and  help  catch  and  coop  chickens. 
Mouchett  replied  that  he  had  a  headache. 
Witness  told  him  that  the  exercise  would 
cure  it,  and  left.  About  20  minutes  later, 
witness  returned  to  the  hall  of  the  old  house, 
which  was  used  as  the  dining-room,  for  a 
drink  of  water.  He  found  bis  mother  atid 
Nannie  Connell  washing  the  dishes.  His 
mother  then  told  him  that  after  he  and  the 
others  went  to  the  barn  she  went  to  the  door 
of  Mouchett's  room,  and  asked  him  why  he 
did  not  go;  that  Mouchett  replied,  sullenly, 
that  he  was  not  asked  to  catch  chickens; 
that  she  replied  to  him,  "Yes,  John,  Mr. 
Carter  asked  you  the  same  as  he  did  the  other 
boys;"  that  Mouchett  replied,  in  an  angry 
manner:  "It  is  no  such  a  thing.  I  was  not 
asked."  Witness  asked  his  mother:  "Did  he 
talk  to  you  like  that?"  She  replied  that  he 
did.  Witness  at  once  stepped  to  Mouchett's 
door,  and  pushed  it  open.  He  was  met  by 
Mouchett,  with  a  pistol  presented  in  a  shoot- 
ing attitude.  Witness  said  to  him:  "No 
gentleman  will  talk  to  a  woman  as  you  have 
done.  Yon  can  sauce  me,  but  yoo  must  not 
sauce  my  mother."  Mouchett  then  put  his 
pistol  into  the  right-hand  pocket  of  his  pants, 
and  said  that  he  would  go  and  see  witness' 
father.  Witness  replied  that  be  would  go 
with  him.  They  went  to  the  new  house,  but 
failed  to  find  old  man  Carter,  and  then 
started  to  the  barn.  Wiien  they  reached  the 
porch,  Mouchett  said  that  he  would  go  no 
further,  put  bis  right  hand  into  his  pants 
pocket,  and  with  his  other  pushed  witness 
backwards.  Witness  seized  a  convenient, 
light,  cane-bottomed  chair,  raised  it  up,  and 
told  him  that  he  must  go.  They  again 
started  to  the  barn  in  quest  of  old  man  Car- 
ter. At  the  yard  gate,  they  met  George  Car- 
ter, who  passed  into  the  yard.  About  that 
time,  old  man  Garter  came  up,  and  askeil 
what  was  the  matter.  Witness  told  him  wliat 
Mouchett  bad  said  to  his  mother;  and  old 
man  Carter  asked  liim:  "Wliy  didn't  you 
knock  him  down?"  Witness  and  Mouchett 
then  passed  around  the  corner  of  the  house 
to  the  path  leading  from  the  new  to  the  old 
house,  when  the  witness  put  tlie  chair  down. 
Mouchett  grabbed  at  the  chair,  but  witness 
secured  it.  Mouciiett  at  once  presented  his 
pistol  at  witness'  bead,  and  Bred;  the  ball 
passing  within  a  few  inches  of  witness'  ear. 
Immediately  the  witness  struck  liim  on  tlie 
head  with  the  chair,  and  knocked  him  down. 
As  he  got  up,  George  caught  him  from  be- 
hind ;  and  witness  struck  again ,  nearly  knock- 
ing both  George  and  Mouchett  down. 
About  that  time,  old  man  Carter  came  up, 
and  asked  who  fired  the  shot.    Mouchett  i-e- 


plied  that  he  did  not.  Witness  replied :  "  You 
know  t])at  you  did."  Mouchett  then  ad- 
mitted that  the  shot  was  fired  by  him,  but 
claimed  that  it  was  an  accident.  Old  man 
Carter  then  said  that  he  would  allow  no  man 
to  carry  a  pistol  on  his  place,  and  that  be 
would  take  Mouchett  to  Hamilton,  and  turn 
him  over  to  the  authorities  for  carrying  the 
pistol.  Monchett  then  fled,  jumped  the  fence 
into  the  orchard,  tearing  off  a  paling,  which 
he  kept  In  his  hands.  Old  man  Carter  tlien 
told  witness  and  Greorge  to  pursue  and  cap- 
ture Mouchett,  as  he  intended  to  take  him  to 
Hamilton  on  the  charge  of  carrying  concealed 
weapons.  When  witness  overtook  Mouchett, 
he  rushed  upon  witness  to  strike  him  with 
the  paling;  but  the  paling  caught  in  a  peach 
tree,  when  witness  knocked  him  down  with 
his  fist.  Monchett  got  up,  and  attempted  to 
strike  with  the  paling,  but  was  again  knocked 
down  by  witness.  He  got  up  just  as  George 
arrived,  and  proposed  to  quit,  if  witness  and 
George  would.  About  that  time,  old  man 
Carter  arrived.  He  seized  Mouchett,  and 
ordered  him  to  surrender  the  pistol.  Mou- 
chett replied  that  he  had  lost  it.  Mouchett 
was  then  taken  back  to  his  room,  where  his 
wounds  were  washed  and  dressed  by  North- 
cutt  and  George  Carter.  The  pistol  was  found 
on  the  ground  where  witness  struck  Mouchett 
with  the  chair.  Bank  Carter  afterwards 
came  to  the  room,  and  asked  for  a  private 
conversation  with  Mouchett.  Everybody  re- 
tired from  the  room  except  Bank  and  Mou- 
chett, and  witness  did  not  see  Monchett 
again  until  he  saw  him  in  the  town  of 
Hamilton. 

J.  A.  Eiflson,  for  appellant.  Aast.  Atty. 
Gen.  Davidson,  for  the  State. 

WiLLSON,  J.  Several  objections  are  urged 
by  counsel  for  defendant  to  the  charge  of  the 
court,  some  of  which,  in  our  opinion,  are 
well  founded.  In  the  main,  however,  the 
charge  is  an  exiiaustive  and  able  presenta- 
tion of  the  law  of  the  case.  The  second  and 
third  errors  assigned  are  as  follows:  "(2) 
The  court  erred  in  the  following  paragraph 
of  its  charge,  to-wit:  'If  you  believe  from 
the  evidence  that  the  defendant,  in  the  coun- 
ty and  state,  and  at  or  about  the  time  alleged 
in  the  indictment,  made  an  assault  and  bat- 
tery upon  John  Mouchett,  and  that  he  was 
not  justifiable  in  so  doing  under  any  of  the 
instructions  which  will  be  hereinafter  given 
yon;  and  if  the  evidence  fails  to  show  that 
such  assault  was  made  with  the  specific  in- 
tention on  the  part  of  the  defendant  of  tak- 
ing the  life  of  the  said  John  Mouchett  there- 
by, and  that,  if  the  death  of  the  said  John 
Mouchett  had  resulted  therefrom,  the  defend- 
ant would  have  been  guilty  of  murder;  and 
if  yon  further  believe  from  the  evidence  that 
by  such  assault  and  battery  a  serious  bodily 
injury  was  inflicted  upon  the  said  John  Mou- 
chett,— ^you  will  find  the  defendant  guilty  of 
aggravated  assault  and  battery,  and  assess 
his  punishment  as  herein  directed  for  that 
offense,' — because  said  paragraph  requires 
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thnt  the  evidence  fail  to  show  both  the  spe- 
cific intent  to  kill,  and  that,  if  death  had  en- 
sued ftom  Buch  assault  and  battery,  it  would 
have  been  murder,  before  such  otTense  would 
have  been  reduced  to  aggravated  assault, 
whereas  the  failure  to  show  either  would  have 
been  sufficient.  (8)  The  court  erred  in  the 
following  paragraph  of  its  charge,  to-wit: 
•Again,  if  you  believe  from  the  evidence  that 
in  the  county  and  state,  and  at  or  about  the 
time  alleged  in  the  indictment,  some  person 
or  persons  other  than  defendant  made  an  as* 
sault  and  battery  upon  John  Mouchett;  and 
If  the  evidence  fails  to  show  that  such  as- 
sault and  battery  was  made  with  the  inten- 
tion on  the  part  of  such  person  or  persons  of 
taking  the  life  of  the  said  John  Mouchett 
thereby,  and  that,  if  the  death  of  the  said 
John  Mouchett  had  resulted  therefrom,  such 
person  or  persons  would  have  been  guilty  of 
murder,  as  that  offense  has  been  hereinbe- 
fore explained  to  you,'  etc., — because  said 
paragraph  requires  that  the  evidence  fail  to 
show  both  a  apecitlc  intent  to  kill,  and  that 
the  act  would  be  murder  if  death  bad  ensued, 
before  the  offense  would  be  reduced  to  ag- 
gravated assault,  whereas  the  failure  to  show 
either  would  be  suflBcient."  For  the  reason 
stated  in  the  assignments,  we  think  said  par- 
agraphs of  the  charge  are  erroneous,  and 
materially  so,  because  calculated  to  prejudice 
the  rights  of  the  defendant.  Under  the  facts 
of  the  case,  tlie  jury  might  have  believed  that 
the  assault,  it  it  tuul  resulted  in  death,  would 
have  been  murder,  and  yet  may  have  be- 
heved  that  the  evidence  did  not  show  a  spe- 
eiOc  intent  to  kill  the  assaulted  party,  but, 
although  so  believing,  they  could  not  convict 
under  the  charge  of  an  aggravated  assault. 
Murder  may  be  committed  although  a  specific 
intent  to  kill  the  deceased  does  not  exist  in 
the  mind  of  the  slayer.  If  the  intent  be  to 
inflict  upon  the  person  killed  serious  bodily 
injury,  which  may  cause  his  death,  the  homi- 
cide may  be  murder,  although  a  specific  in- 
tent to  kill  may  not  be  shown.  Willson,  Grim. 
St.  §§  1039,  1041.  But  to  constitute  the  of- 
fense of  an  assault  with  intent  to  mui-der 
there  must  be  a  specific  intent  to  kill.  An 
intent  to  do  serious  bodily  harm  is  not  suffi- 
cient; and,  if  the  jury  believed,  in  this  case, 
that  the  evidence  did  not  show  a  speciflc  in- 
tent to  kill,  whatever  else  they  might  be- 
lieve, they  could  not  convict  the  defendant  of 
that  offense,  but  might  have  convicted  him  of 
a  lower  grade  of  assault,  and  should  have  been, 
by  the  charge,  given  the  discretion  of  doing 
so.    Id.  g  S57. 

The  fifth  assignment  of  error  is  as  follows: 
"The  court  erred  in  giving  the  following 
charge  to  the  jury,  to-wit,  <  If  the  defendant 
sought  and  brought  on  a  conflict  with  John 
Mouchett,  then  he  cannot  avail  himself  of 
the  law  of  self-defense,  although,  in  such 
conflict,  his  life  or  person  was  endangered,' 
without  also  instructing  theui  as  to  the  law 
of  partial  or  imperfect  self-defense,  and  with- 
oat  also  instructing  the  jury  as  to  what  of- 
fense ttie  defendant  would  be  guilty  of  in  the 


event  it  appeared  from  the  evidence  that  the 
defendant  had  sought  and  brought  on  a  con- 
flict with  the  said  Mouchett  merely  for  the 
purpose  of  committing  a  battery  upon  him, 
and  not  with  the  intention  of  killing  him." 
This  assignment  must  also  be  held  well 
founded.  If  the  defendant  provoked  the  con« 
test,  but  without  any  intention  to  kill  or  in- 
flict serious  bodily  injury,  he  would  not  be 
wholly  deprived  of  the  right  of  self-defense. 
He  might  still  have  an  imperfect  right  of  self- 
defense,  which,  although  not  sufficient  to 
justify  his  act,  might  reduce  the  grade  of  it. 
Id.  §  981.  We  think  the  evidence  required 
that  the  instruction  given  by  the  court  as  to 
defendant's  provoking  the  difficulty  should 
have  been  qualified  as  above  indicated,  and 
that  the  failure  to  qualify  it  was  material  er- 
ror. In  other  respects  than  those  we  have 
mentioned,  we  think  the  charge  of  the  court 
is  unobjectionable,  and  that  there  was  no  er< 
ror  in  refusing  the  special  requested  instruc- 
tions. Because  of  the  errors  in  the  charge 
which  we  have  discussed,  the  judgment  is  re* 
versed,  and  the  cause  is  remanded. 


•  OUAVBB  e.  Statb. 
(Court  vf  A.ppealt  of  Texas.  Feb.  1, 1890.) 
Theft— EviDBSOK. 
Rev.  St.  Tex.  art.  2257,  provides  that  an  in- 
strument of  writing  reaulred  hy  law  to  he  record- 
ed may  be  read  in  evidence  without  proof  of  It* 
execution,  provided  it  has  been  filed  among  the 
papers  of  the  cause  at  least  three  days  before  triaL 
Held  that,  on  a  trial  for  the  theft  of  an  animal,  the 
execution  by  defendant  of  an  attested  bill  of  sale 
for  the  animal,  which  has  not  been  filed  in  the 
case,  cannot  be  proved  by  secondaiy  evldenoe, 
without  accounting  for  the  non-production  of  the 
sabscrlblnK  witness;  a  bill  of  sue  being  required 
by  law  to  be  recorded.  Morrow's  Case,  SB.  W. 
Rep.  624,  followed 

Appeal  from  district  court,  Bandera  coun- 
ty; T.  M.  Paschal,  Judge. 

Indictment  of  J.  T.  Graves  for  the  theft  of 
an  animal.  From  a  conviction  defendant 
appeals.  Kev.  St.  Tex.  art.  2257,  provides: 
"Every  instrument  which  is  permitted  or  re- 
quired by  law  to  be  recorded  •  *  ♦  shall 
be  admitted  as  evidence  without  the  necessi* 
ty  of  proving  its  execution,  provided  that 
the  party  who  wishes  to  give  it  in  evidence 
shall  file  the  same  among  the  papers  of  the 
suit  in  which  he  proposes  to  use  it  at  least 
three  days  before  the  commencement  of  the 
trial  of  such  suit,  and  give  notice  of  such  fil- 
ing to  the  opposite  party  or  bis  attorney  of 
record." 

Storms  d  Powell,  for  appellant.  Asat. 
Atty.  (ten,  Davidson,  for  the  State. 

Whitr,  p.  J.  On  the  trial  in  the  court  be- 
low the  prosecution  offered  in  evidence  a  bill 
of  sale  for  the  alleged  stolen  animal,  which 
bill  of  sale  the  prosecution  also  proposed  to 
prove  by  the  witness  Bostlc  liad  been  exe- 
cuted to  him,  said  witness,  by  the  defendant; 
Bostic  having  testified  that  he  had  purchased 
the  animal  of  defendant.  The  introduction 
and  proof  of  this  bill  of  sale  was  objected  to  Yxf 
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the  defendnnt  upon  the  ground  that  the  same 
appeared  to  have  been  attested  by  one  Henry 
Stucke  as  a  witness,  and  that  seconiiary  proof 
of  Its  execution  was  not  admissible  without 
accounting  for  that  of  the  subscribing  wit- 
ness. The  objection  was  overruled,  and 
Bostic,  the  grantee  in  the  bill  of  sale,  was  per- 
mitted to  prove  its  execution;  defendant 
promptly  reserving  an  exception  to  the  rul- 
ing. The  same  question  here  presented  came 
op  in  Morrow's  Case,  22  Tex.  App.  289,  2  S. 
W.  Hep.  624,  and  it  was  held  that  "a  bill  of 
sale  is  an  instrument  of  writing  which  is  per- 
mitted and  required  by  law  to  be  recorded  in 
the  ofiflce  of  the  county  clerk.  *  •  •  It 
is  such  an  instrument,  therefore,  as  comes 
within  the  provision  of  article  2257,  Rev.  St., 
and  may  be  read  in  evidence  without  proof 
of  its  execution,  provided  it  has  been  filed 
among  the  papers  of  the  cause  at  least  three 
days  before  the  commencement  of  the  trial, 
and  notice  of  such  Bling  given  to  the  opposite 
party  or  his  attorney."  Having  failed  to  so 
file  the  bill  of  sale  involved  in  this  case,  and 
to  give  due  notice,  the  state  was  not  entitled 
to  introduce  the  same  in  evidence  without 
proof  of  lis  execution.  And,  said  bill  of  sale 
having  been  attested  by  one  M.  as  a  subscrib- 
ing witness,  it  was  held  that  secondary  evi- 
dence of  its  execution  by  one  who  was  present 
and  saw  it  signed  by  the  vendor  was  not  ad- 
missible until  the  non-production  of  the  sub- 
scribing witness,  M.,  was  accounted  for  or 
explained  by  the  state.  See  Morrow's  Case, 
supra,  and  authorities  cited;  and  also  Will- 
son,  Crim.  St.  §§  2483,  2497,  2507.  Other 
questions  r^sed  and  elaborated  in  the  brief 
of  counsel  for  appellant  will  not  be  discussed, 
as  they  may  not  arise  on  another  trial .  For  the 
error  above  discussed  the  judgment  Is  re- 
versed and  cause  remanded. 


BnowN  V.  State. 

(Court  of  Appalls  of  Texua.    Feb.  19, 1890.) 

Theft — 1ki>ict>ibnt — Descsiptiok  op  Persons. 

An  indictment  for  theft,  where  defendant 

and  the  owner  of  the  stolen  property  were  of  the 

same  name,  alleged  that  "M.  B.,  on  orabout  *  •  * 

did   *  *  *  take  from  the  possession  of  M.  B.  live 

head  of  cattle,  the  same  being  the  property  of  the 

■aid  M.  B.,  vrithout  the  consent  of  the  said  M.  B., 

and  with  the  Intent  to  deprive  the  said  M.  B.  of  the 

value  of  the  same,  and  to  appropriate  them  to  the 

nse  and  benefit  of  him,  the  said  If.  B., "  etc.  Held, 

that  the  words  "him,  the  said  U.  B.,",in  the  ap- 

Sropriation  clause,  refer  to  defendant,  and  not  to 
le  alleged  owner  of  the  cattla 

On  petition  for  rehearing. 
a.  A .  Pleasants,  for  appellant.  Astt.  A  tty. 
Gen,  Davidson,  for  the  State. 

White,  P.  J.  At  a  former  day  of  this 
term  we  affirmed  the  judgment  in  this  case.* 
Appellant  now  makes  a  motion  for  rehear- 
ing, and  claims  that  the  indictment  is  fatally 
defective.  As  set  out  in  the  indictment,  the 
charge  is  "that  Mack  Brown,  on  or  about 

■There  was  an  oral  opinion  on  the  original  hear- 
ing. 


May  SO,  1888,  and  anterior  to  the  present- 
ment of  this  indictment,  in  the  county  and 
state  aforesaid,  did  then  and  there  unlawful- 
ly and  fraudulently  take  from  the  possession 
of  Mack  Brown  five  head  of  cattle,  the  same 
being  the  corporeal,  personal  property  of  the 
said  Mack  Brown,  without  theconsentof  the 
said  Mack  Brown,  and  with  the  intent  to  de- 
prive the  said  Mack  Brown  of  the  value  of 
the  same,  and  to  appropriate  them  to  the  use 
and  benefit  of  him,  the  said  Mack  Brown, 
contrary,"  etc. 

It  will  be  seen  that  the  accused  and  the  al- 
leged owner  of  the  stolen  property  bore  the 
same  name, — Mack  Brown.  The  offense  is 
admitted  to  be  clt-arly  and  properly  charged 
down  to  the  allegation  of  appropriation.  The 
preceding  allegations  next  before  the  appro- 
priation clause  manifestly  and  unquestion- 
able refer  to  the  owner,  his  name  being  men- 
tioned four  times  immediately  theretofore,  aa 
the  party  the  defendant  intended  to  defraud, 
and  deprive  of  his  property.  The  language 
then  is:  "And  to  appropriate  them  to  the  use 
and  benefit  of  him,  the  said  Mack  Brown." 
To  whom  do  these  words,  "him,  the  said  Mack 
Brown,"  refer?  Appellant's  counsel  insists 
that  by  every  rule  of  construction  they  must 
be  held  to  refer  to  the  Mack  Brown  whose 
name  has  been  just  immediately  theretofore 
mentioned,  the'  word  "said"  being  always 
held,  construed,  and  interpreted  to  relate  to 
the  before-mentioned,  next  preceding  sub- 
stantive, and  that,  giving  them  this  construc- 
tion, the  indictment  is  fatally  defective,  l)e- 
cause  it  fails  to  charge  the  accused.  Mack 
Brown,  the  taker,  with  the  intent  to  appro- 
priate the  stolen  property  to  his  use  and  ben- 
efit. Willson,  Crim.  St.  §  1255;  Willis' Case. 
24  Tex.  App.  584,  6  8.  W.  Kep.  856.  Bou- 
vier,  in  his  Law  Dictionary,  defines  the  word 
"said"  to  mean  "before  mentioned,"  and  he 
says:  "In  contracts  and  pleadings,  it  is  usual 
and  proper,  when  it  is  desired  to  speak  of  a 
person  or  thing  before  mentioned,  to  desig- 
nate them  by  the  term  'said  '  or  'afi>resaiil,' 
or  by  some  similar  term.  •  •  ♦  The  ref- 
erence of  the  word  'said'  is  to  be  deter- 
mined, in  any  given  case,  by  the  sense.  The 
relative  •  same '  refers  to  the  next  antecedent 
in  the  interpretation  of  a  written  instrument. 
The  word  '  said '  does  so  only  when  the  plain 
meaning  requires  it.  2  Kent.  Comra.  555." 
In  Wilkinson  v.  State,  lU  Ind.  872,  it  was 
held  that  the  word  "said,"  in  an  indictment, 
will  be  referred  to  the  next  antecedent  only 
when  the  plain  meaning  requires  it.  Mr. 
Bishop  says:  "Chitty  goes  on:  'The  word 
"aforesaid,"  in  general,  refers  to  the  last  an- 
tecedent, but  not  so  invariably  as  the  word 
"same,"  which  is  more  explicit.'  •  *  •  This 
is  a  sort  of  criticism  little  indulged  In  by  mod- 
ern courts.  It  may  be  useful,  in  rare  cases; 
but  at  this  day,  and  perhaps  always,  the  vari- 
ous words  of  reference,  of  which  the  relative 
and  •  there '  and '  said  '  are  specimens,  will  be 
referred  to  any  antecedent  plainly  required 
by  the  sense,  whether  the  writer,  ift  express- 
ing it,  framed  his  sentences  according  to  the 
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niles  of  grammar  or  not."    1  Bisb.  Crim. 
Pioc.  (3d  Ed.)  §  512. 

Aduptinff  tliese  rul«s  of  construction,  the 
word  "said."  or  the  words  "him,  the  said 
Mack  Brown,"  used  in  connection  with  tlie 
allegation  of  appropriation  in  the  indictment, 
retera  to  the  before-mentioned  Mack  Brown 
who  was  charged  with  the  fraudulent  taking 
of  the  animals,  and  not  to  the  Mack  Brown 
who  was  alleged  to  be  the  owner.  Plain 
sense  and  meaning  would  exclude  the  idea 
that  a  thief  stole  property  of  another  with  the 
intent  of  appropriating  it  to  the  use  and  ben- 
efit of  such  otber,  who  was  the  owner.  The 
indictment  is  suffii  lent,  and  the  motion  for 
rehearing  is  overruled. 


Mabtin  «.  State. 
(Court  of  Appeal*  of  Texas.    Feb.  6, 1890.) 

(^UTTEI.  HORTGAOBS— SaLB  OV  PrOPERTT — IN- 
DIOTMBNT. 

1.  On  a  trial  for  the  fraodnlent  disposition  of 
mortffaged  property,  evidence  that  defendant  had 
previously  sold  property  other  than  that  charged 
in  the  indictment,  but  covered  by  the  mortgaf^e,  is 
admissible  on  the  question  of  defendant's  motive 
in  subsequently  disposing  of  the  property,  for 
which  he  was  being  tried. 

2.  Where  the  indictment  describes  the  mort- 
gaged property  as  being  grown  on  the  "McLame 
Farm, "  evidence  that  the  farm  was  known  both  as 
the  "McLame  Farm"  and  the  "McNamee  Fai-m" 
does  not  constitute  a  fatal  variance  between  alle- 
gation and  proof. 

Appeal  from  district  court.  Red  River 
county;  £.  D.  McClexlam,  Judge.  On  mo- 
tion for  rehearing. 

The  indictment  charged  as  follows:  "R.  M. 
Martin,  on  or  al>out  October  20,  1888,  in  the 
county  of  Red  River,  state  of  Texas,  did  tlien 
and  there,  unlawfully,  with  intent  to  defrand 
A.  J.  Wright,  dispose  of  certain  personal 
and  movable  property,  by  trading  the  same 
to  A.  T.  Aydelotte,  to-wit,  one  wagon,  worth 
$30,  and  about  40  bushels  of  corn,  of  the 
value  of  820,  all  of  the  aggregate  vaiue  of 
860;  said  corn  being  apart  of  a  crop  of  corn 
raised  by  said  Martin  on  the  McLame  plan- 
tation in  tl>e  year  1888,  and  being  a  part  of 
the  growing  crop  mentioned  in  the  hei^iu- 
after  named  mortgage;  and  the  said  wagon 
being  the  same  wagon  mentioned  in  the 
hereinafter  named  mortgage;  the  said  R. 
M.  Martin  liaving  theretofore,  to-wit,  on  the 
26th  day  of  May,  1888,  executed  and  deliv> 
ered  to  said  A.  J.  Wrigiit  a  valid  mortgage, 
in  writing,  upon  the  said  above-described 
property,  and  which  said  mortgage  was,  at 
the  time  of  said  trading,  and  disposition  of 
said  property,  a  valid,  subsisting,  unsatisfied 
mortgage  upon  said  property,  and  was  then 
owned  and  held  by  the  said  A.  J.  Wright; 
contrary,"  etc.  The  proof  shows,  in  sub- 
stance, that  defendant  mortgaged  his  cer- 
tain  crop,  growing  on  the  McLame  planta- 
tion, in  the  year  1888,  his  wagon  and  two 
yoke  of  oxen,  to  A.  J.  Wright;  that  he  But>- 
sequently  traded  the  corn  and  wagon  men- 
tioned ilk  the  mortgage  and  indiclmpnt  to 
Ajdelotte*  and  left  the  country  without  first 


discharging  the  mortgage.  It  was  also  proved 
that  prior  to  the  trade  to  Aydelotte  he  sold 
the  oxen  to  Stephens.  Certain  witnesses 
testified  that  they  knew  the  place  on  which 
the  defendant  raised  the  crop.  According  to 
some  of  those  witnesses,  the  place  was  known 
as  tlie  "McLame  Farm,"  and,  according  to 
others,  as  the  "McNamee  Farm."  Tlie  court 
cliarged  as  follows:  "If  you  should  find  that 
defendant  disposed  of  the  corn  described  ia 
tlie  indictment,  but  you  have  a  reasonable 
doubt  as  to  the  corn  being  raised  on  the  Mo- 
Lame  farm,  then  you  cannot  find  defendant 
guilty  of  the  fraudulent  disposition  of  the 
corn.  But,  in  this  connection,  I  instruct 
you  that,  if  the  evidence  shows  you,  beyond 
a  reasonable  doubt,  that  the  farm  on  w^iich 
the  corn  was  raised  was  known  as  the  *  Mo- 
Lame  Farm,'  as  well  as  the  'McNamee 
Farm,'  that  would  be  sufficient  proof  to  sus- 
tain the  allegation  in  the  indictment  as  to  the 
name  of  the  farm,  though  the  proofs  show 
that  the  farm  was  also  known  as  the '  Mc- 
Namee Farm.'"  There  was  a  conviction, 
and  defendant  appeals. 

8ims  A  Wright,  for  appellant.  Attt.  Atty. 
Qen.  Davidson,  for  the  State. 

WiLLSON,  J.  This  conviction  is  for  the 
fraudulent  disposition,  by  sale,  of  certain 
corn  and  a  wagon,  upon  which  defendant 
had  executed  a  mortgage.  We  think  the  ex- 
ceptions to  the  indictment  were  properly 
overruled.  All  of  the  necessary  constituents, 
of  the  offense  are  alleged  in  the  indictment, 
and  the  mortgaged  property  is  described 
ttierein  substantially  as  it  was  described  in 
the  mortgage. 

In  addition  to  the  property  named  in  the 
indictment,  the  same  mortgage  included  a 
yoke  of  oxen,  but  defendant  is  not  charged 
in  said  indictment  with  the  fraudulent  dispo- 
sition of  the  oxen.  On  the  trial,  however, 
the  state,  over  the  objections  of  the  defend- 
ant, WHS  permitted  to  prove  by  one  Stephens 
that,  about  one  month  prior  to  the  time  that 
defendant  sold  the  corn  and  wagon,  he  (wit- 
ness) purchased  from  defendant  the  oxen 
mentioned  in  the  mortgage.  Defendant  ob- 
jected to  this  evidence  upon  the  ground  that 
it  was  irrelevant.  It  was  admitted  as  rele- 
vant upon  the  issue  of  the  intent  of  the  de- 
fendant in  selling  the  corn  and  wagon,  and 
the  jury  was  specifically  instructed  that  it 
was  admitted  for  that  purpose  only,  and 
could  not  be  considered  for  any  other.  We 
are  of  opinion  that  the  coui't  did  not  err  in 
its  ruling.  While  a  general  rule  of  evidence 
is  that  irrelevant  testimony  should  not  be  ad- 
mitted, an  exception  to  this  rule  obtains 
when  it  becomes  necessary  to  prove  motive, 
intent,  or  knowledge  on  the  part  of  the  de- 
fendant. In  such  cases  greater  latitude  is 
allowed  in  the  admission  of  testimony;  and 
it  is  competent  for  the  prosecution  to  prove 
such  acts,  conduct,  or  declarations  of  the  ac- 
cused as  tend  to  establish  motive.  Intent,  or 
knowledge,  although  such  proof  may  show 
that  the  defendant  has  committed  a  distinct 
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crime  from  that  for  which  he  is  being  tried. 
Francis  t.  State.  7  Tex.  App.  501;  Heard  v. 
State,  9  Tex.  App.  1;  Caineroii  v.  State.  Id. 
882.  In  this  case,  the  sale  of  the  oxen  by  the 
defendant  prior  to  the  time  be  sold  the  corn 
and  wagon  was  a  fact  which  tended  to  show 
a  fraudulent  intent  on  his  part  in  selling  the 
corn  and  wagon.  It  was  a  fact  which  bore, 
if  not  directly,  at  least  relevantly,  upon  that 
issue:  and  the  state  was  entitled  to  have  it 
considered  by  the  jury.  Having  disposed  of 
the  oxen,  a  portion  of  the  mortgaged  prop- 
erty, thereby  diminishing  the  security  of  the 
mortgagee,  the  subsequent  disposition  of  tlie 
remainder  of  the  mortgaged  property  would 
certainly  have  more  the  appearance  of  a 
fraudulent  disposition  than  if  he  had  not 
previously  disposed  of  the  oxen.  Our  view 
upon  this  question  is  not  in  conflict  with  that 
line  of  decisions  which  excludes  testimony  of 
collateral  crimes  unless  such  crimes  are  con- 
temporary with  the  crime  for  which  the  de- 
fendant is  l>eing  prosecuted.  That  line  of 
decisions  is  peculiarly  applicable  in  prosecu- 
tions for  theft,  and  is  not  applicable  to  the 
question  presented  in  this  case. 

With  respect  to  the  supposed  variance  be- 
tween the  name  of  the  farm  on  which  the  corn 
was  raised,  and  the  name  as  set  forth  in  the 
indictment  and  mortgage,  we  think  the  charge 
of  the  court  is  correct,  and  that  it  was  not 
error  to  refuse  the  special  charge  upon  that 
point  requested  by  defendant.  There  was 
evidence  that  the  farm  was  known  by  the 
name  as  stated  in  the  indictment  and  mort- 
gage; and,  besides,  it  was  conclusively  shown 
that  the  corn  in  question  was  raised  on  that 
farm. 


Moore  o.  State. 
(Court  0/  Appeals  of  Texas.    Feb.  19, 189a) 

THEn— iNgTSVCTIONS— EiVn>BMOB. 

1.  A  charge  that,  it  the  inry  believe  that  de- 
fendant did  not  commit  the  theft  as  charged,  they 
must  find  him  not  guilty,  is  error,  since  it  bases 
his  right  to  acquittal  on  the  jury's  belief  in  hia  in- 
nocence, instead  of  bis  guilt. 

a.  On  indictment  for  theft  of  a  horse,  the  de- 
tense  being  that  defendants  believing  the  horse  to 
belong  to  one  T.,  received  it  from  hun,  and  at  his 
request  took  it  into  another  state,  and  the  evidence 
tending  to  support  such  defense,  it  is  error  to  re- 
fuse to  charge  that,  if  T.  delivered  the  horse  to  de- 
fendant, who  did  not  participate  in  the  theft  of 
the  same  as  principal,  toe  latter  should  not  be  con- 
victed of  the  theft  of  the  horse,  though  T.  had  in 
fact  stolen  it,  and  defendant  knew  the  tact  when 
he  received  it. 

8.  It  is  no  error,  in  such  case,  to  admit  testi- 
mony as  to  the  contemporaneous  theft  of  a  saddle 
and  other  articles,  in  the  same  neighborhood, 
where  the  court  charges  the  jury  that  such  evi- 
dence cannot  be  consiacred  as  tending  to  show  the 
theft  of  the  horse,  but  only  as  tending  to  show  the 
Intent  of  defendant  in  whatever  action  they  may 
find  from  the  evidence  was  done  by  him. 

Appeal  from  district  court.  Be  Witt  coun- 
ty; H.  C.  Pi-EASAin-8,  Judge. 

Indictment  for  the  theft  of  a  horse.  On 
trial  the  court  admitted  evidence  of  the  con- 
temporaneous theft  of  a  saddle  and  slicker, 
and  charged  the  jury:  "Defendant  is  on 
trial  for  theft  of  E.  A.  Gresham's  horse,  and 


}-ou  will  give  no  attention  to  the  testimony 
about  the  slicker  and  saddle  as  evidence  to 
show  the  theft  of  the  horse.  The  said  testi- 
mony can  only  be  considered  by  you,  if  at 
all,  for  what  you  may  deem  it  worth  as  tend- 
ing to  show  the  intent  of  defendant  in  what- 
ever action  you  may  find  from  the  evidence 
was  done  by  him,  if  any. " 

Poindaater  A  Padelford.  for  appellant. 
A$$t,  Attv-  ffm.  Davidson,  for  the  State. 

WiLLSON,  J.  An  exception  was  reserved 
by  defendant  to  the  sixth  -  paragraph  of  the 
charge,  which  paragraph  is  as  follows:  "If 
you  believe  that  defendant  did  not,  either 
alone  or  as  principal,  as  above  explained, 
fraudulently  take,  as  explained  in  the  second 
paragraph  of  this  charge,  the  animal  de- 
scribed in  the  indictment,  tlien  you  will  find 
him  not  guilty."  We  think  the  exception 
is  well  taJi:en.  Said  paragraph  of  the  charge 
required  the  jury,  before  they  could  find 
defendant  not  guilty,  to  believe  that  be  was 
innocent;  whereas,  they  should  tiave  been 
instructed  that  they  sbould  not  find  him 
guilty  unless  they  l)elieved  from  the  evidence 
that,  as  a  principal,  he  did  fraudulently  take 
the  animal.  Smith  v.  State,  9  Tex.  App.  150; 
Robertson  t.  State,  Id.  209;  Blocker  v.  State, 
Id.  279;  Wallace  v.  State,  Id.  299. 

Defendant's  defense  was  that  one  Talbot 
delivered  the  horse  to  him.  said  Talbot  claim- 
ing the  same  as  his  property,  and  requested 
defendant  to  take  said  horse  with  him  to  Ar- 
kansas, where  defendant  was  going,  and 
keep  the  same  for  him  (Talbot)  until  he 
called  for  him;  and  that  be  (defendant)  re- 
ceived said  horse  from  said  Talbot  in  good 
faith,  believihg  the  same  to  be  Talbot's  prop- 
erty, and  carried  the  same  to  Arkansas. 
This  defense  was  supported  by  evidence,  and 
demanded  a  plain,  direct,  and  afiSrmative  in- 
struction from  the  court  that  if  Talbot  deliv- 
ered the  horse  to  defendant,  and  defendant 
did  not  participate  in  the  theft  of  the  same 
as  a  principal,  he  should  not  be  convicted  of 
the  theft  of  said  horse,  although  Talbot  had 
stolen  the  same,  and  although  defendant,  at 
the  time  he  received  the  same,  may  have 
known  that  Talbot  had  stolen  it.  It  was,  we 
think,  the  intention  of  the  trial  judge  to  in- 
struct the  jury  upon  this  vital  issue;  but  we 
do  not  think  the  charge  contains  such  in- 
structions as  the  defendant  was  entitled  to, 
under  the  evidence.  Defendant  reserved  ex- 
ceptions to  the  charge  given  upon  said  issue, 
and  requested  special  instructions  which 
would  have  cured  the  errors  complained  of; 
but  the  court  refused  to  give  them,  and  de- 
fendant reserved  exceptions.  We  think  the 
court  erred  in  refusing  to  give  the  special  in- 
structions requested  by  defendant. 

We  think  the  testimony  as  to  the  theft  of 
a  saddle  and  slicker,  which  theft  occarted 
about  the  same  time,  and  in  the  same  neigh- 
borhood, of  the  theft  of  the  horse,  was  ad- 
missible, and  that  the  charge  of  the  court  lim- 
iting the  purpose  of  such  testimony  was  suf- 
ficient.   Willsun,  Grim.  St.  §§  1295.  2496. 
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Becanne  of  the  specified  errors  in  the  charge 
of  the  court  the  judgment  is  reversed,  and 
the  cause  remanded. 


Maddox  et  ai.  v.  Fenneb  et  al. 
{Supreme  Court  cf  Texas.    Jan.  31, 1890.) 

BODN'DAKIBS. 

Under  Const.  Tex.  art.  14,  |  3,  providing 
tbat  all  land  certificates  shall  be  located  "only 
upon  Tacant  and  unappropriated  pnblio  domain, 
and  not  upon  an  j  land  titled, "  land  held  nndar  a 
patent  cannot  be  located  upon,  where  the  begin- 
ning is  well  known,  and  the  fii-st  two  calls  for  dis- 
tances are  found  to  be  correct,  though  the  lines 
are  unmarked  on  a  prairie,  the  third  Is  excessive 
if  carried  to  the  point  called  for,  and  if  followed 
will  give  2,719  acres,  instead  of  800,  as  called  for 
In  the  patent:  it  not  being  shown  that  the  other 
distances  and  lines  are  not  correot,  and  it  being 
necessary  to  disregard  calls  for  distance  In  order 
to  make  the  survey  include  only  800  acres. 

Appeal  from  district  court.  Bee  county;  H. 
Glat  Pleasants,  Judge. 

West  ifi  AteQoum,  for  appellants.  Glass, 
Caltender  <ft  Proctor  and  Stookdale  d  Proo- 
tor,  for  appellees. 

Hbnbt,  J.  Appellants  brought  this  suit, 
praying  for  the  issuance  of  h  writ  of  man- 
damus to  compel  the  survejor  of  Bee  county 
to  survey,  by  virtue  of  a  land  certificate,  a 
portion  of  certain  land  described  in  the  pat- 
ent issued  by  the  state  therefor,  as  follows: 
"Beginning  at  the  S.  W.  corner  of  a  survey 
made  for  the  heirs  of  Wm.  Ryan ;  thence  due 
east,  with  the  Ryan  survey,  1,262  varas,  to 
the  Francis  Deitrich  north-west  corner,  a 
poet  bearing  from  a  live  oak  marketl  X,  N., 
10°  £..  106  vrs.;  thence  south,  with  that 
survey,  1,350  varas,  to  A.  P.  Baker's  corner, 
a  post  and  mound;  thence,  with  that  survey, 
S.,  60"  W.,  1,900  varas,  to  Gilford  Deen  as- 
signee's (Hassell's)  corner,  a  mound;  thence 
N.,  80°  W.,  with  said  survey,  1,500  t>r».,  to 
corner,  a  post  and  mound;  thence N.,  60°  £., 
850  vra.,  to  J.  Sliarp's  corner,  a  mound; 
thence  N.,  30°  W.,  with  said  survey,  2.400 
9r».,  a  post  and  mound;  thence  8.,  70"  £., 
2,000  vrs.,  to  J.  Skidmore's  south-east  cor- 
ner, a  post  and  mound;  thence  south,  950 
vrs.,  to  place  of  beginning."  The  petition 
charges  that  the  portion  of  the  said  land  up- 
on wbtcb  they  desire  to  locate  their  certificate 
is  vacant,  nnappropriated,  and  unreserved 
public  domain,  and  as  such  is  subject  to  loca- 
tion under  their  scrip.  Defendants  deny  that 
the  land  Is  part  of  the  public  domain,  and 
say  that  it  was  patented  to  Washington  Ste- 
vens in  1846.  PlaintiSs  contend  that  if  the 
Stevens  survey  be  surveyed  on  the  ground 
from  its  l)eginning  corner  (wliich  is  well 
known  and  recognized)  according  to  course 
and  distance,  instead  of  the  calls  for  sur- 
rounding surveys,  it  will  have  its  full  com- 
plement of  land;  while  if,  on  the  other  hand, 
it  is  surveyed  according  to  the  calls  for  sur- 
rounding surveys,  it  will  contain  2,719  acres, 
instead  of  the  800  acres  for  which  the  patent 
calls.  The  lines  of  other  surveys  called  for 
in  the  Stevens  patent  are  unmarked  lines  in 


the  open  prairie.  The  field-notes  of  the  ad- 
jacent surveys  are  not  shown  by  the  record. 
Plaintiffs  proposed  to  locate  all  of  the  land 
included  in  the  boundaries  mentioned  in  the 
patent  in  excess  of  800  acres.  The  third  call, 
(from  Baker's  corner  to  Hassell's,)  which  is 
1,900  varas  in  the  patent,  measures  upon  the 
ground,  if  prolonged  to  Hassell's,  8,275  va- 
ras, which  causes  tlie  excess  in  the  quantity 
of  land.  The  maps  exhibited  in  evidence 
show  that  the  Stevens  and  the  surrounding 
surveys  were  made  near  the  same  date,  and, 
in  the  alwence  of  evidence  to  the  contrary,  it 
is  presume^  that  the  lines  of  all  were  actually 
run  by  the  surveyor.  It  is  contended  by 
plaintiffs  that  the  lines  of  surrounding  sur- 
veys, called  for  by  the  Stevens  survey,  being 
unmarked  lines,  in  a  prairie,  must  yield  to 
course  and  distance.  Acting  upon  that  con> 
tention.  they  propose  to  adopt  the  first  two 
calls  of  the  Stevens,  as  to  course  and  dis- 
tance, and  follow  the  course  of  the  third  call 
1,900  varas,  and  stop  at  that  point,  without 
reaching  the  Hasseli  survey,  and  then  to  so 
run  the  remaining  lines,  paying  some  regard 
to  course,  but  none  to  distance,  that  by  en- 
tirely omitting  the  last  call  the  place  of  be- 
ginning will  be  reached  with  a  survey  con* 
taining  800  acres. 

Tlie  provision  of  the  constitution'  reading, 
"All  genuine  land  certificates  heretofore  or 
hereafter  issued  shall  be  located,  surveyed, 
or  patented  only  upon  vacant  and  unappro- 
priated public  domain,  and  not  upon  any 
land  titled,"  etc.,  it  is  contended  has  no  ap- 
plication to  this  case,  because  the  land  claimed 
by  plHintifts  is  not  patented  under  a  proper 
construction  of  the  patent.  If  by  a  proper 
construction  of  the  patent  it  should  be  held 
that  it  does  not  include  the  laud  sought  to  be 
appropriated  by  plaintiffs,  we  think  they  are 
correct  in  their  assertion  that  its  location  is 
not  prohibited.  But  when  the  land  may  ba 
included  in  the  terms  of  the  patent,  and  when 
its  being  so  included  has  been  long  recog- 
nized by  the  land  department  of  the  state 
government,  that  construction  ought  not  to 
be  departed  from  in  favor  of  a  subsequent  lo- 
cator, except  upon  clear  and  convincing  proof 
to  the  contrary.  FlaintifFs  fail  to  make  out 
their  case  on  their  own  or  any  other  theory. 
They  do  not  establish  their  right  by  disre- 
garding unmarked  lines  In  an  open  country, 
in  favor  of  calls  for  course  and  distance,  as 
l)eing  the  best  evidence,  under  the  circum- 
stances, of  the  actual  boundaries  of  the  sur- 
vey; but,  on  the  contrary,  they  adopt  three 
calls  of  the  patent  for  distance,  two  of  which 
are  found  to  be  correct  on  the  ground,  and 
entirely  diaregiird  the  length  of  every  re- 
maining call  for  distance.  With  the  excep- 
tion of  the  tliird  call,  it  is  not  shown  that  any 
of  the  calls  for  course  or  distance  do  not  cor- 
respond on  the  ground  with  the  calls  in  the 
patent.  The  case  made  by  plaintiffs,  while 
casting  doubt  upon  the  correctness  of  the 
patent  on  account  of  the  excessive  quantity 


^Article  14,  t  a. 
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of  land  that  it  seems  to  convey,  furnishes  no 
ci'it«rion  for  determining  tlie  true  boundaries 
of  the  survey,  except  quantity.  Their  prop- 
osition  is  to  begin  the  survey  at  a  known  and 
proper!;  described  corner,  and  then  to  follow 
ilie  ciiils  of  the  patent,  as  far  as  they  may  be 
followed,  so  as  to  return  to  the  beginning, 
disregarding  distance  and  course  in  so  much 
only  as  is  consistent  with  limiting  the  sur- 
vey  to  contain  800  acres.  We  thinii  the  judg- 
ment ought  to  be  affirmed. 


Masterson  v.  Little. 

(.Supreme  Court  of  Texas.    Jan.  28, 1890.) 

BryLTUTB  OF  Fradus — Deed — Judomemt— Estop- 

PBL — VSMDOB    A.MD  VSHDEB  —  ISBBVIOB    Ot    PSO- 
CE88. 

1.  L.,  who  owned  land  certificates,  entered  in- 
to an  oral  agreement  with  defendant,  whereby  he 
promised  to  convey  to  him  one-third  of  the  land 
covered  by  the  oertificates,  in  consideration  of  de- 
fendant's representing  him  as  an  attorney  In  se- 
curing patents  for  the  land,  and  perfecting  the 
title  thereto.  Defendant  performed  the  agree- 
ment, perfected  the  title,  and  sued  for  parti- 
tion of  the  land,  obtaining  a  decree  setting  oft  to 
him  his  share.  Before  the  partition  suit  was  in- 
stituted, L.  conveyed  the  land  in  question  to  plain- 
tiff, but  the  deed  was  not  recorded  until  the  suit 
had  been  brought,  and  plaintiff  was  not  a  party  to 
such  suit.  Afterwards  plaintiff  sued  for  tne  land. 
Held,  that  the  privity  of  title  between  plaintiff  and 
L.  gave  plaintiff  the  right  to  object  to  the  contract 
between  L.  and  defendant,  on  the  ground  that,  not 
being  in  writing,  it  was  void  under  the  statute  of 
frauds. 

2.  Under  Rev.  St.  Tex.  art.  548,  providing  that 
no  estate  of  inheritance  or  freehold  ghuli.be  con- 
veyed from  one  to  another  unless  the  conveyance 
be  in  writing,  subscribed  and  delivered  by  the  par- 
ty disposing  of  the  same,  an  oral  contract  by  one 
who  owns  land  certificates,  and  who  has  located 
the  land,  intending  to  apply  for  patents,  whereby 
be  agrees  to  convey  a  part  of  such  land  to  another 
in  consideration  of  his  rendering  services  as  an  at- 
torney in  respect  to  the  land,  and  a  decree  of  par- 
tition obtained  by  the  latter  setting  off  the  land  to 
him,  cannot  be  pleaded  as  a  defense  by  the  attor- 
ney in  a  suit  against  him  by  one  who  received  a 
deed  of  the  land  from  the  owner  before  the  suit 
for  partition  was  begun. 

8.  Letters  written  by  L.  to  defendant  in  reply 
to  letters  inclosing  a  written  contract  containing 
the  terms  of  their  oral  agreement,  and  asking  him 
to  sign  it,  which  acknowledge  the  receipt  of  the 
written  contract,  giving  an  excuse  for  not  signing 
it  at  that  time,  though  not  disputing  the  correct- 
ness of  it,  and  assuring  defendant  that  there  will 
be  no  trouble  about  his  getting  bis  share  of  the 
land,  are  not  such  memoranda  in  writing  as  will 
take  the  oral  contract  out  of  the  statute  of  frauds. 

4.  Oral  promises  of  a  person  in  interest,  who  is 
not  joined  as  a  party  to  a  suit  for  land,  that,  if  he 
is  not  so  joined,  he  will  hold  himself  bound  by  the 
judgment,  as  if  he  bad  l>een  made  a  party,  cannot 
estop  him  to  afterwards  set  up  that  ne  was  not  a 
party,  and  that  the  judgment  did  not  bind  him, 
where  it  appears  that,  if  he  had  been  made  a  par- 
ty, he  had  a  good  defense,  since  in  such  case  fail- 
ure to  make  him  a  party  did  not  prejudice  the  par- 
ty relying  on  his  promises. 

5.  The  deed  from  L.  to  plaintiff  took  effect 
when  it  was  delivered,  and  not  when  recorded, 
and,  having  been  delivered  before  the  partition 
suit  was  instituted,  judgment  in  such  suit  could 
not  affect  the  title  of  plaintiff. 

6.  Fraud  in  the  conveyance  of  land  cannot  be 
set  up  as  a  defense  in  a  suit  by  the  vendee,  unless 
the  vendor  is  made  a  party. 

7.  In  a  suit  by  the  vendee  to  recover  the  land 
conveyed  to  him,  which  is  in  possession  of  anoth- 
er, in  wliich  suit  plaintiff  asks  that,  in  case  judg- 


ment is  for  defendant,  he  may  have  Judnnent  over 
against  his  vendor  on  his  covenants  of  warranty, 
it  appearing  that  the  vendor  is  a  non-resident  and 
has  no  property  in  the  state,  the  court  does  not  ac- 
quire jurisdiction  of  blm,  by  the  service  upon  him 
of  plalntifTs  petition  and  exhibits,  in  the  state  in 
which  he  resides,  by  the  sheriff  of  his  county. 

8.  Plaintiff,  after  bringing  suit,  agreed  with  de- 
fendant that,  if  his  right  to  the  land  should  lie  es- 
tablished as  against  L.,  he  would  abide  by  the 
judgmentof  partition.    Held  that,  as  L.  was  not  a 

garty  to  the  suit  by  plaintiff,  the  rights,  as  between 
im  and  defendant,  were  not  tried  or  established, 
and  the  agreement  could  not  take  effecU 

Appeal  from  district  court,  Calhoun  county. 

A.  B.  Peticolas  and  Branch  T.  Masterson, 
for  appellant.  Stockdale  <t  Proctor  and  Qlais, 
Callender  cfc  Proctor,  for  appellee. 

Hekry,  J.  The  following  statement  of 
the  pleadings  is  taken  from  the  brief  of  ap- 
pellant's counsel : 

On  the  23d  day  of  February.  1884,  John  Lit- 
tlesued  appellant  and  Edwin  and  A.  C.  Ha  wes 
in  the  district  court  of  Calhoun  county,  al- 
leging that  he  was  the  owner  of  certain  lands 
on  Matagorda  island,  in  said  county,  describ- 
ing them,  and  alleging  an  ouster  by  the  de- 
fendants. Little  says  that  he  was  seised  and 
possessed  of  said  land  by  deed  from  William 
Little,  dated  Xovemlier  24, 1883,  and  record- 
ed in  said  county  on  December  1, 1883,  and 
that  defendants  set  up  a  claim  thereto,  by 
reason  of  a  pretended  contract  of  Masterson 
with  William  Little,  and  a  pretended  judg- 
ment of  partition  rendered  in  the  district 
court  of  Galveston  county  in  the  suit  of  Mas- 
terson V.  William  Little;  that  petitioner  was 
nut  a  party  to  said  suit,  and  purchased  said 
lands  on  the  day  of  the  date  of  his  deeds,  and 
paid  therefor  a  full  and  valuable  consider- 
ation anterior  to  said  suit  and  decree  of  said 
partition,  and  without  any  knowledge  or  no- 
tice, actual  or  constructive,  of  any  contruct 
of  the  said  Masterson  with  the  said  William 
Little,  whereby  any  title  or  interest  in  said 
land  was  vested  in  or  accrued  to  said  Mas- 
terson, and  long  before  any  interest  or  right 
thereto  was  claimed  or  asserted  or  sought  to 
be  enforced  by  the  said  Masterson. 

Masterson  answered  with  a  general  denial, 
and  the  plea  of  "not  guilty,"  and.  further 
answering,  alleged,  in  substance:  Tliat  one 
William  Little  had  contracts  with  the  own- 
ers of  the  ic^d  certiticates  by  virtue  of  which 
the  lands  in  controversy  had  then  been  lo- 
cated under  which  he  claimed.  That  in  con- 
sideration of  hiS  services  in  perfecting  said 
location,  having  surveys  made  and  returned 
to  the  general  land-office,  and  obtaining  pat- 
ents from  the  state,  he  would  become  entitled 
to  one-half  interest  in  said  lands,  the  title  to 
which  might  be  so  obtained  or  acquired  un- 
der his  said  contract;  and  he  claimed  that 
one-half  of  all  expenses  incurred  by  liim 
should  be  paid  by  said  owners  of  said  certifi- 
cates under  his  locative  contracts  aforesaid. 
Tliat  said  William  Little  had  had  charge  of 
said  locations  for  a  long  period,  to-wit,  ul>uut 
30  years,  and  had  failed  to  obtain  patents  on 
said  surveys,  and  the  ownership  of  said  cer- 
tilicales  was  in  said  parties  who  as  owners 
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thereof  contracted  for  the  location  thereof  as 
aforesaid,  and  the  lefcnl  title  to  said  land  whs 
then  in  the  state.  That  said  William  Little 
had  been  sued  by  the  various  owners  of  said 
certificates  for  the  purpose  of  recovering  fiom 
him  said  certificates,  or  tlieir  value,  on  ac- 
count of  his  failure  to  comply  with  his  said 
contracts.  That  said  Wil.liHm  Little  em- 
ployed this  defendant  to  examine  into  all  of 
said  matters,  and  to  aid  bim  in  acquiring 
title  to  said  land,  and  represent  him  in  said 
suits,  and  to  obtain  title  for  said  William 
Liltle  under  said  locative  contracts  by  per- 
fecting said  locations  into  patents,  and  thus 
acquire  title  to  one-half  of  said  land,  and  to 
eatablish  and  enforce  a  lien  on  the  other  half 
for  one-half  of  the  money  expended  by  said 
Ljttle;  and  said  Little  agreed  to  convey  to 
this  defendant  one-third  of  all  lands  so  lo- 
cated on  said  three  islands,  the  titles  to  which 
should  be  obtained  or  established  or  acquired 
under  said  locative  contracts  afoiesaid,  and 
all  titles  so  acquired  sliould  be  for  the  joint 
benefit  of  said  William  Little  and  this  de- 
fendant, two-thirds  to  said  William  Little, 
and  one-third  to  this  defendant,  and  that  de- 
fendant should  also  receive  one-third  of  the 
money  that  might  be  recovered  or  obtained 
from  the  owners  of  said  land  certificates. 
That  defendant  performed  his  part  of  said 
contract,  bestowing  upon  the  work  much 
time  and  labor.  That  defendant  succeeded 
in  recovering  a  decree  in  said  cause,  estab- 
lishing said  William  Little's  right  to  one-half 
of  said  lands  under  said  locative  contracts, 
and  establishing  a  lien  on  the  shares  of  the 
differentowners  for  their  respective  pro  rata 
portion  of  the  expenses  incurred  by  said 
Little,  amonnting,  in  the  aggregate,  to  the 
sum  of  93,577.92,  and  a  decree  establishing 
and  foreclosing  a  lien  on  the  shares  or  por- 
tions owned  by  said  defendants,  respectively, 
for  the  respective  amounts  so  adjudged  to  be 
doe  by  them,  which  said  equitable  lien  ac- 
crued and  was  created  in  the  carrying  out  of 
said  locating  contracts  in  the  course  of  ac- 
quiring the  title  from  the  state  for  the  lands 
so  located.  That  under  said  decree  a  large 
part  of  said  lands  adjudged  to  the  owners  of 
said  certificates  and  locations  was  sold  by  the 
master  in  chancery  in  said  suit,  to  satisfy 
tlie  amount  due  by  them  as  aforesaid,  and 
this  defendant  bought  said  lands  at  said  sale 
made  by  said  master  in  chancery  in  said  suit 
to  satisfy  the  amount  due  by  them  as  afore- 
said, and  this  defendant  bought  said  lands  at 
said  sale  made  by  said  master  in  chancery  in 
the  name  of  said  William  Little,  for  the  joint 
use  and  benefit  o(  said  Little  and  tliis  defend- 
ant, two-thirds  for  said  William  Little,  and 
one-third  for  this  defendant,  and  paid  there- 
for by  crediting  the  amount  of  his  bids  on 
said  decree,  and  said  sale  was  duly  confirmed, 
and  a  deed  ordered  to  be  executed  by  said 
master  in  chancery  convoying  snid  land  to 
■aid  Little,  which  deed  was  so  executed  and 
delivered  to  this  defendant.  That  this  de- 
fendant, in  the  further  carrying  out  of  this 
contract,  made  several  trips  to  Austin,  Tex., 


at  the  repeated  and  earnest  request  of  said 
William  Little,  to  acquire  title  to  said  lands 
by  obtaining  patents  on  the  unpatented  parts 
of  said  islands,  which  said  William  Little  had 
been  unable  to  obtain;  and  by  diligent  effort 
in  the  proper  preparation  and  presentation  of 
said  claim,  and  the  question  of  law  connected 
therewith,  this  defendant  succeeded  in  ob- 
taining a  favorable  ruling,  and  the  issuanc» 
of  45  pntents  for  lands  on  said  islands,  there- 
by acquiring  title  to  said  land  from  the  stats 
of  Texas  for  the  joint  benefit  of  defendant 
and  said  Little,  in  the  proportion  of  two- 
thirds  to  said  Little  and  one-tliird  for  defend- 
ant, and  said  patents  were  delivered  by  ths 
state  for  this  defendant.  That  this  defend- 
ant held,  and  still  holds,  the  title-deeds  and 
patents  aforesaid,  and  the  same  have  never 
been  delivered  to  said  William  Little  other- 
wise than  through  the  delivery  to  this  de- 
fendant, which  delivery  was  for  and  inured 
to  the  joint  benefit  of  said  William  Little  and 
tills  defendant  in  the  joint  acquisition  of  said 
lands  as  aforesaid.  That  said  fee  was  wholly 
contingent,  and  was  a  reasonable  compensa> 
tion  for  the  services  rendered  by  this  defend- 
ant as  aforesaid. 

This  defendant  further  alleges  that  in  1882 
he  prepared  and  sent  to  the  said  William  Lit- 
tle, at  Austin,  Tex.,  a  contract  in  writing,  to 
be  signed  by  him,  (a  copy,  in  substance,  of 
said  contract  is  hereto  attached,  and  marked 
"Exhibit  B, "  and  made  a  part  hereof, )  which 
contract  was  in  conformity  with  the  terms 
agreed  on,  and  said  William  Little  acknowl- 
edged receipt  of  said  contract,  and  wrote  to 
defendant  that  there  would  be  no  trouble  with 
defendant  concerning  his  fee,  or  the  interest 
to  which  defendant  was  entitled,  and  said 
Little  did  not  in  any  manner  dispute  or  ques- 
tion the  correctness  of  said  contract,  but  on 
the  contrary,  at  various  times  thereafter, 
urged  this  defendant  to  proceed  with  his 
work,  and  acquire  and  obtain  complete  titles 
to  said  lands  as  aforesaid,  and  this  defendant 
continued  to  render  services  in  good  faith  un- 
der his  said  contract.  Ttiat  in  the  spring  of 
1883,  the  said  William  Little  not  having  ro* 
turned  to  Texas,  defendant  wrote  to  him  at 
Newark,  !N.  J.,  requesting  him  to  si^n,  ac- 
knowledge, and  return  said  contract  for  his 
contingent  fee  of  one-third  interest  in  said 
lands,  and  in  reply  to  said  letter  said  Will- 
iam Little,  on  April  13,  1888,  wrote  a  letter 
to  this  defendant,  wherein  he  promised  and 
agreed  to  attend  to  it  on  his  return  to  Texas, 
giving  as  his  reason  for  not  then  doing  so 
that  he  had  left  said  contract  with  his  papers 
in  Austin,  Tex.,  and  in  said  letter  In  no  man- 
ner questioned  or  disputed  the  correctness  of 
said  contract,  or  his  obligations  thereunder. 
That  this  defendant  continued  to  render  serv- 
ices under  said  contract  until  the  work  whs 
completed,  and  titles  acquired  and  obtained, 
as  aforesaid.  That  this  defendant  demanded 
of  tl)e  said  William  Little  a  deed  for  his  one- 
third  of  said  land,  and  a  partition  thereof, 
and.  said  Little  failing  to  execute  said  deed, 
this  defendant,  on  Uie  7th  day  of  January,  A. 
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D.  1884,  filed  a  suit  against  said  William  Lit- 
tle for  pHi-tition  of  said  land,  which  suit  was 
filed  in  the  district  court  of  Galveston  coun- 
t7.(No.  11,762;)  and  said  William  Little  be- 
ing duly  cited  in  said  cause,  and  the  same 
coming  on  to  be  heard,  a  decree  was  rendered 
therein  for  partition,  and  commissioners  duly 
appointed  thereunder,  and  said  commission- 
ers made  partition  of  said  land  in  conformity 
with  said  decree,  awarding  two-thirds  there- 
of to  said  William  Little,  and.  one-third  to 
this  defendant,  the  parts  awarded  to  this  de- 
fendant being  lots  No.  1  on  Matagorda,  No. 
1  on  St.  Joseph,  and  No.  1  on  Mustang  isl- 
ands, as  shown  in  said  Exhibit  A. 

Tills  defendant  further  represents  that  said 
lot  No.  1,  on  Matagorda  island,  includes  the 
land  plaintiff  is  wrongfully  claiming  in  this 
suit.  That  said  decree  is  a  final  decree,  and 
in  full  force,  and  has  never  been  appealed 
from,  or  in  any  manner  disputed,  by  said 
William  Little,  nor  by  plaintiff,  until  the  fil- 
ing of  this  suit.  That  in  said  suit  No.  11,- 
762  the  prayer  of  the  petition  was  that  plain- 
tiff should  have  his  one-third  of  said  lands 
set  off  to  him  in  severalty,  but  that  if,  by  rea- 
son of  the  failure  of  said  defendant  to  exe- 
cute the  contract  for  fees  or  from  any  cause, 
said  defendant  could  not  obtain  said  parti- 
tion, then  he  siiould  have  judgment  for  the 
reasonable  value  of  his  services,  whereby  it 
became  and  was  necessary  for  said  court  to 
determine  whether  said  contract  was  a  good 
and  valid  contract  or  not,  and  by  its  decrees 
aforesaid  said  court  adj  udged  that  said  con- 
tract was  not  within  the  statute  of  frauds, 
but  was  in  all  respects  valid  and  binding. 
This  defendant  further  says  that  said  John 
Little  was  a  purchaser  of  a  portion  of  the 
land  sold  under  tlie  decree  of  the  United 
States  circuit  court  aforesaid,  and  was  in  the 
office  of  this  defendant,  and  consulted  him 
about  said  lands,  and  had  full  knowledge  of 
the  fact  of  this  defendant's  employment  by 
said  William  Little  as  far  back  as  1882,  and 
knew  of  the  services  rendered  by  defendant 
to  William  Little,  and  that  this  defendant 
bad  not  received  his  compensation  therefor; 
and  in  1883,  prior  to  saJd  pretended  pur- 
chases by  plaintiff,  he  (the  plaintiff)  was  ful- 
ly informed  of  the  fact  that  this  defendant 
claimed  one-third  of  said  land  as  his  interest 
therein  for  his  said  services  rendered,  and 
that  he  held  possession  of  said  patents,  deeds, 
and  title-papers,  and  that  said  patents  and 
deed  from  the  master  in  chancery  had  never 
been  delivered  to  said  William  Little,  and 
that  this  defendant  refused  to  deliver  the 
same  until  he  should  receive  a  deed  for  his  one- 
third  of  said  land  acquired  on  joint  account 
as  aforesaid.  Defendant  further  says  that 
said  John  Little  obtained  from  said  William 
Little  deeds  for  the  whole  of  said  lands  on  all 
three  islands,  including  defendant's  one-third 
interest,  and  that  said  deeds  recite  payment 
of  only  a  part  of  tlie  purchase  money.  That 
nearly  two-thirds  of  the  purchase  money  re- 
main unpaid.  That  said  John  Little  con- 
tracted to  pay  therefor.    That  said  pretended 


deeds  were  executed  by  said  William  Little 
for  the  purpose  of  defrauding  this  defendant 
out  of  bis  one-third  of  said  land,  and  said 
land  constituted  all  of  the  property  of  said 
Little  in  the  state  of  Texas,  as  far  as  known 
to  defendant,  and  that  said  John  Little,  who 
is  a  nephew  of  said  William  Little,  accepted 
said  deeds  with  full  knowledge  of  said  inten- 
tion. That  said  John  Little,  after  said  pre- 
tended purchase,  came  to  defendant  as  rep- 
resenting his  uncle,  William  Littlp,  as  agent, 
to  make  a  settlement,  and  made  no  claim  to 
said  property  in  his  own  right,  but  said  that 
his  uncle  ought  in  good  faith  to  carry  out  his 
said  contract  with  this  defendant,  and  that 
he  had  so  advised  him ;  and  after  the  institu- 
tion of  said  suit  by  this  defendant  against  the 
said  William  Little  for  partition,  and  to  have 
defendant's  share  of  said  land  set  apart  to 
him,  the  said  John  Little  represented  to  this 
defendant  that  he  did  nut  want  to  be  a  party 
to  said  suit,  or  any  litigation  concerning  said 
lands,  and  that  when  this  defendant  estab- 
lished his  claim  in  said  suit  against  William 
Little  that  he,  tlie  said  John  Little,  would 
not  dispute  it.  The  said  John  Little  was  in 
Galveston,  and  was  fully  advised  of  the  pend- 
ency of  said  partition  suit  before  said  parti- 
tion was  made,  and  made  no  objection  to  said 
partition,  and  in  no  manner  disputed  this  de- 
fendant's rights  thereunder,  but  assured  this 
defendant  that  whatever  right  defendant  es- 
tablished against  said  William  Little  would 
not  be  in  any  manner  disputed  or  contested 
by  him.  That  this  defendant,  acting  and  re- 
lying on  said  representation,  did  not  make 
said  John  Little  a  party  to  said  proceeding  or 
suit,  and  said  John  Little  recognized  said  de- 
cree as  binding  upon  him,  and  applied  to  this 
defendant,  after  said  pHrtitiun,  to  purchase 
his  (defendant's)  interest  on  Matagorda  isl- 
and, and,  he  and  this  defendant  not  ag^reeing 
upon  terms  of  sale,  this  defendant  sold  all  of 
those  tracts  on  Matagorda  island  set  off  to 
him  in  said  partition  suit  to  his  co-defendant, 
£.  Hawes. 

This  defendant  further  says  that  at  the 
time  said  partition  suit  was  instituted,  to- 
wit,  on  the  7th  day  of  January,  1884,  he  (this 
defendant)  had  no  actual  notice  or  informa- 
tion that  said  William  Little  had  executed 
said  deeds,  or  any  of  them.  That  John  Lit- 
tle concealed  the  facts  from  defendant  until 
after  said  suit  was  filed.  That  said  deeds  are 
all  dated  and  executed  on  the  24th  day  of  No- 
vember. 1883,  and  thereafter,  on  the  27th 
day  of  November,  1883,  he  came  to  see  tliis 
defendant  as  agent  for  his  uncle,  William 
Little,  to  make  a  settlement  with  defendant 
concerning  said  lands,  and  made  no  clxim  to 
any  of  said  land  in  his  own  right,  and  did  not 
disclose  that  he  held  deeds  from  liis  said  nncle 
therefor,  or  for  any  part  thereof.  That  the 
only  deed  recorded  by  said  John  Little  prior 
to  the  tiling  of  defendant's  partition  suit  was 
the  deed  for  lands  on  Matagorda  island.  That 
in  said  decree  in  said  partitionsuit  No.  11,762 
there  was  partitioned  and  set  off  to  this  de- 
fendant lands  in  addition  to  those  sued  for  by 
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plaintiff  braein.  some  situsted  on  Matagorda 
island,  aome  on  Mnstang  island,  and  some  on 
St.  Joseph  island.  That  at  the  same  time  said 
decree  set  off  to  William  Little  his  two-thitds 
of  the  lands  on  said  islands.  That  at  the 
same  time,  and  as  one  transaction,  said  Will- 
iam Little  executed  three  deeds, — one  for 
the  lands  on  Matagorda  island,  one  for  the 
lands  on  Mustang  island,  and  one  for  the 
lands  on  St.  Joseph  island, — purporting  to 
convey  to  the  said  John  Little  all  of  the 
landa  sitaated  on  all  three  of  said  islands, 
including  all  of  said  lands  set  off  in  parti- 
tion  to  this  defendant  as  aforesaid,  (for  a 
full  description  of  said  iHnds  on  all  of  said 
islands,  reference  is  made  to  Exhibit  A,  here- 
to attached.)  That  the  said  John  Little  paid 
bat  little  more  than  one-third  of  the  aggre- 
gate amount  that  he  (said  John  Little)  under- 
took upon  certain  conditions  to  pay  to  the 
said  William  Little  therefor.  That  for  the 
excess  over  said  cash  payment  John  Little 
did  not  give  any  consideration,  or,  if  any, 
nothing  more  than  a  non- negotiable  obliga- 
tion, which  he  has  not  paid,  and  which  he 
cannot  in  law  be  required  to  pay,  and  the  su- 
perior title  to  said  property  was  in  said  Will- 
iam Little  at  the  time  said  suit  was  filed  and 
said  decree  was  rendered,  and  the  said  decree 
in  said  cause  was  binding  upon  said  superior 
title,  and  all  right  that  said  William  Little 
bad  or  held  in  said  land;  and,  this  defendant 
having  established  in  said  decree  his  right  as 
against  William  Little,  he  (this  defendant)  is 
subrogated  to  all  of  the  rights  of  said  William 
Little  in  and  to  said  land,  to  the  extent  suffi- 
cient to  satisfy  said  one-third  thereof  so  set 
off  to  this  defendant,  and  to  protect  him 
therein.  That  said  deeds  for  lands  on  Mus- 
tang and  St.  Joseph  islands  were  not  recorded 
nntil  after  said  partition  suit  was  filed,  and 
this  defendant  had  no  notice,  Iraowledge,  or 
information  of  the  execution  of  any  of  said 
deeds  at  the  lime  said  suit  was  filed  by  him 
against  said  William  Little,  and  this  defend- 
ant did  not  Icnow,  believe,  or  have  any  rea- 
son to  believe,  from  the  acts  of  any  of  the 
parties  or  otherwise,  that  said  deeds  had  been 
exeented,  or  that  John  Little  claimed  any  in- 
terest in  said  land;  and  this  defendant  aays 
that  said  deeds,  as  to  him,  had  no  force  or 
validity  until  the  dates  of  their  record,  sub- 
sequent to  the  filing  of  the  said  partition  suit, 
and  said  decree  therein  is  re»  adjudUsata, 
both  as  to  said  William  Little  and  said  John 
Little,  and  the  matters  therein  adjudged  can- 
not again  be  contested  by  them,  or  either  of 
them. 

This  df^endant  farther  says  that  all  of  aaid 
deeds  from  said  William  Little  to  said  John 
Utile  being  executed  with  intent  on  the  part 
of  aaid  William  Little  to  defraud  this  defend- 
ant out  of  bis  interest  in  said  lands,  and  said 
John  Little  having  accepted  said  deeds  with 
full  knowledge  and  notice  of  said  intent,  and 
that  the  necessary  consequence  of  said  con- 
veyance, if  valid,  as  against  this  defendant, 
wunld  be  to  defraud  him  of  his  said  interests 
in  said  lands,  said  deeds  are  and  were  void  as 


to  this  defendant.  That  the  said  John  Lit> 
tie  has,  by  virtue  of  said  pretended  deeds 
from  William  Little,  taken  possession  of  all 
the  lands  on  Mustang  and  St.  Joseph  islands 
that  in  said  partition  suit  No.  1L762  were 
awarded  to  this  defendant,  and  also  of  all  tha 
lands  on  Matagorda  island  awarded  this  de- 
fendant, except  that  part  sold  by  defendant 
to  £.  Hawes,  and  has  ousted  defendant  ther^ 
from  contrary  to  law.  That  said  deeds  from 
William  Little  to  John  Little  constitute  a 
doad  over  this  defendant's  title  to  the  lands 
awarded  him  on  all  of  said  islands.  That  all 
of  said  lands  on  all  of  said  islands  being  par- 
titioned in  one  decree  by  virtue  of  one  right, 
and  all  of  John  Little's  right  adverse  to  this 
defendant  being  acquired  at  one  time,  and  as 
parts  of  one  transaction,  Iwtween  him  and 
said  William  Little,  it  is  necessary,  in  order 
to  do  complete  justice  herein,  that  the  court 
shall  inquire  into  and  determine  the  rights  of 
all  parties  to  the  suit  to  ail  of  said  lands  so 
partitioned  in  said  decree  in  said  suit  Ko. 
11,762.  Defendant  says  that  said  partition 
is  and  was  fair  and  just  to  all  parties,  and 
the  enforcement  thereof  herein  will  not 
wrong  or  injure  in  any  manner  any  person  ia 
bis  legal  or  equitable  rights,  and  will  avoid  a 
multiplicity  of  suits  concerning  the  same  sub- 
ject-matter, between  the  same  parties.  That 
plaintiff,  John  Little,  has  a  perfect  defense 
against  the  unpaid  purchase  money  due  by 
him  to  William  Little,  in  the  event  that  the 
interests  of  this  defendant  in  said  lands,  as 
awarded  to  him  in  the  district  court  of  Gal- 
veston county,  in  said  suit  Ko.  11.762,  are 
recognized  and  enforced,  and,  being  by  law 
only  protected  as  an  innocent  purchaser  to 
the  extent  of  the  purchase  money  by  him 
paid,  be  is  not  and  cannot  be  injured  by  the 
enforcement  of  the  rights  of  this  defendant. 
This  defendant  further  says  that  after  the 
flling  of  this  suit,  and  while  the  same  was  in 
progress,  and  all  the  defendants  had  an- 
swered therein,  this  defendant  and  .plaintiff, 
John  Little,  and  defendants  £.  Hawes  and 
A.  C.  Hawes.  signed  and  executed  a  contract 
and  agreement  concerning  lands  in  litigation 
in  this  cause,  a  substantial  copy  of  wliich 
agreement  and  contract  is  hereto  attaclied, 
and  made  a  part  hereof,  marked  "Exhibit  G." 
That  on  the  same  day  this  defendant  and  the 
plaintiff.  John  Little,  made  and  entered  into 
a  contract  and  agreement  concerning  lands 
in  litigation  in  this  suit,  a  substantial  copy  of 
which  is  hereto  attached  and  made  a  part 
hereof,  marked  "Exhibit  D."  That  said 
agreement  marked  "G,"  among  other  tilings, 
provides  that  said  William  Little  shall  be 
made  a  party  herein.  That  said  John  Little 
shall  have  and  receive  title  to  certain  lands 
therein  speolQed,  whether  the  title  of  said  de- 
fendants shall  be  defeated  or  maintained, 
and  defendant  Masterson,  or  bis  vendee,  £. 
Hawes,  is  to  have  and  receive  titles  to  cer- 
tain lands  as  in  said  agreement  specified, 
whether  said  title  of  said  defendant  is  main- 
tained or  defeated.  This  defendant  further 
says  that,  in  and  by  said  coutract  marked 
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"Exhibit  D."  it  is  agreed  by  and  between  the 
parties  thereto  that,  in  the  event  that  said 
William  Little  shall  fail  to  defeat  said  Mas- 
tersan's  title  to  the  land  on  Mustang  island, 
in  said  exhibit  described,  said  defendant  is 
to  convey  the  same  to  said  John  Little  »t  the 
price  specified  in  said  exhibit,  and  said  John 
Little  binds  himself  to  purchase  the  same 
from  this  defendant,  as  set  out  in  said  ex* 
hibit,  and  is  given  the  right  therein  to  take 
possession  of  the  land  at  once,  with  consent 
of  said  Masterson,  and  to  hold  the  same  sub- 
ject to  the  decision  of  this  cause  as  between 
William  Little  and  this  defendant.  That  by 
tliese  two  agreements  it  was  provided  that  in 
this  suit  Masterson 's  right  to  all  of  the  land 
awarded  to  him  in  the  decree  of  partition  in 
said  cause  No.  11,762  should  be  brought  into 
the  suit,  that  William  Little  should  be  made 
a  party  by  the  plaintift,  and  that  Masterson's 
title  should  be  recognized  by  said  John  Lit- 
tle, unless  said  William  Little  should  defeat 
said  Masterson's  right,  and  that  thereby  said 
John  Little  is  now  estopped  from  contesting 
the  right  of  said  Masterson  to  the  lands 
awarded  to  said  Masterson. 

Attached  to  the  answer  were  two  agree- 
ments, made  during  the  pendency  of  the  suit, 
one  of  them  signed  by  all  of  the  parties,  by 
which,  among  other  things,  it  was  stipulated: 
"That  the  pleadings  in  said  cause  shall  be  so 
amended  as  to  set  up  the  claim  of  defendant 
Masterson  to  all  land  awarded  to  him  in  the 
decree  of  partition  between  Branch  T.  Mas- 
terson and  Wm.  Little,  rendered  in  the  dis- 
trict court  of  Oalveston  county  in  cause  No. 

,  Branch  T.  Masterson  vs.  Wm.  Little. 

That  said  Wm.  Little,  who  conveyed  to  John 
Little,  shall  be  made  a  party  to  this  suit. 
That  in  the  event  that  on  the  Anal  decision 
in  said  cause  the  title  of  Branch  T.  Master- 
flon  and  Edwin  Hawes  or  A.  C.  Hawes  shall 
be  maintained,  then  said  John  Little  agrees 
to  pay  said  Masterson  one  dollar  and  seventy- 
five  cents  per  acre,  and  interest  thereon  at 
eight  per  cent,  per  annum,  from  the  date  of 
BsAd  Masterson's  conveyance  to  Edwin  Hawes 
to  the  date  of  purchase,  for  all  the  following 
Burveys, "  etc. 

The  other  one,  which  was  signed  by  John 
Little  and  the  defendant  Masterson  only, 
reads  as  follows:  "State  o£  Texas,  county  of 
Victoria.  This  agreement,  madetind  entered 
into  by  and  between  John  Little  and  Branch 
T.  Masteraon,  witnessetb,  that  whereas, 
Branch  T.  Masterson  recovered  in  the  district 
«ourt  of  Galveston  county,  in  the  case  of 
Branch  T.  Masterson  vs.  Wm.  Little,  a  decree 
for  three  thousand  two  hundred  acres  of  land 
on  Mustang  island,  for  a  description  of  which 
reference  is  made  to  said  decree,  being  in 
oause  No.  11,762,  and  John  Little  holds  a 
deed  from  Wm.  Little  for  all  the  land  on 
Mustang  island  described  in  said  decree,  in- 
cluding the  part  therein  decreed  to  Master- 
flon,  for  which  deed  John  Little  paid  part 
oash  and  gave  Wm.  Little  notes  that  are  not 
negotiable  for  the  balance;  and  whereas,  a 
«uife  is  now  pending    in  Calhoun  county, 


wherein  John  Little  is  plaintiff,  and  Branch 
T.  Masterson  and  others  defendants,  and  in 
that  suit  the  plaintiff  is  to  make  Wm.  Little 
a  party:  now,  it  is  agreed  that  if  Wm.  Little 
shall  fail  in  said  suit  to  defeat  Masterson's 
title  to  said  land  on  Mustang  island,  awarded 
to  Masterson  in  said  decree,  then  John  Little 
agrees  to  pay  to  said  Masterson  one  dollar  per 
a<-re,  and  eight  per  cent,  per  annum  from 
this  date,  for  all  of  said  land  awarded  to 
Masterson  situated  on  Mustang  island;  it  be- 
ing understood  that,  if  any  part  of  said  land 
has  been  washed  off  by  the  Gulf,  the  part  so 
washed  away  is  not  to  be  paid  for;  the  pay- 
ment to  be  made  in  Galveston,  Texas.  And 
Masterson  agrees  tp  sell  to  said  John  Little 
said  land  at  said  price,  and  it  is  agreed  that 
said  John  Little  has  the  right  to  t^e  posses- 
sion of  said  land  at  once,  with  consent  of 
Masterson,  which  consent  is  hereby  given, 
and  he  shall  hold  the  same  subject  to  the  fu- 
ture decision  of  the  cause  now  pending  \»- 
tween  the  parties  hereto,  and  the  perfect  per- 
formance of  this  agreement.  Indianola, 
November  10th,  1885.  [Signed]  John  Lit- 
tle.   [Signed]  Branch  T.  Mastbkson.  " 

After  defendant  Masterson  had  filed  his 
answer  the  plaintiff  filed  a  supplemental  pe- 
tition, in  which  be  alleged  that  he  had  pur- 
chased the  lands  in  controversy  from  Will- 
iam Little,  who  had  bound  himself  to  war- 
rant the  titles  thereto.  Plaintiff  charged 
that  said  William  Little  was  a  resident  citizen 
of  the  state  of  New  Jersey,  and  prayed  that 
he  be  cited  to  appear  and  defend,  and,  in  the 
event  of  Masterson's  recovering  the  lands  in 
controversy,  that  the  plaintiff  have  judgment 
over  against  said  William  Little  on  bis  cove- 
nants of  warranty.  By  his  second  supple- 
mental petition,  John  Little  set  up  the  fol- 
lowing exceptions  to  the  answer  of  the  de- 
fendant Masterson:  "And  specially  except- 
ing to  said  answer,  this  plaintiff  excepts  to 
all  that  portion  of  said  answer  wherein  he  al- 
leges employment  by,  and  services  rendered 
to,  Wm.  Little  as  attorney  in  certain  suits  in 
the  United  States  court,  and  the  district  court 
at  Galveston,  and  an  indebtedness  to  the  said 
defendant  Masterson  by  the  said  Wm.  Little 
for  these  and  other  services  alleged  to  have 
been  performed  by  him  for  and  at  the  special 
instance  and  request  of  the  said  Wm.  Little, 
and  the  knowledge  of  plaintiff  of  the  rendi- 
tion of  said  services,  and  of  an  indebtedness 
of  the  said  Wm.  Little  to  said  Masterson,  and 
says  that  the  same,  taken  separately  or  to- 
gether, presents  no  legal  defense  to  plaintiffs 
action.  (2)  And  this  plaintiff  specially  ex- 
cepts to  that  portion  of  said  defendant's  an- 
swer wherein  he  avers  that  l)y  reason  of  said 
service  he  held,  and  still  holds,  the  title-deeds 
and  patents  to  said  lands,  because  this  plain- 
tiff says  that  the  possession  thereof  created  no 
charge  or  lien  in  defendant's  favor  upon  the 
land  for  the  recovery  of  which  this  suit  is 
brought.  (3)  This  plaintiff  specially  ex- 
cepts to  that  portion  of  defendant's  answer 
wherein  he  claims  and  sets  up  that  his  fee  for 
professional  services  rendered  was  a  contin- 
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gent  fpe,  to  be  paid  in  a  portion  of  the  land  re- 
covered in  said  named  litigntion,  and  the 
agreement  of  tlie  said  Wm.  Little  to  convey 
the  same  to  him ,  becaase  it  appears  from  the 
answers  of  the  defendant  Masterson  in  this 
regnrd  that  said  alleged  a'lreement,  and  no 
memorandum  thereof,  was  in  writing,  signed 
by  the  said  Wm.  Little;  and  the  same  not  be- 
ing binding  in  law  upon  the  said  Wm.  Little, 
or  legally  enforceable  against  him,  the  alleged 
knowledge  thereof  by  this  plaintiff  presents 
no  bar  to  the  recovery  of  the  plaintiff  in  this 
action.  (4)  This  plaintiff  further  excepts  to 
all  that  portion  of  defendant's  answer  setting 
up  a  suit  and  judgment  in  the  district  court 
of  Galveston  county,  and  the  decree  of  parti- 
tion thereunder,  because,  as  appears  from  said 
answer,  the  said  suit  was  instituted,  and  the 
proceedings  had  thereunder,  long  after  the 
date  of  this  plaintiff's  purchase  of  the  land; 
and,  further,  becaase  this  plaintiff  was  not  a 
party  thereto,  and  can  not  hie  affected  thereby. 
(5)  And  this  plaintiff  fuither  excepts  to  the 
said  answer,  and  for  exception  says  that  the 
same,  neitherin  whole  nor  in  its  separate  aver- 
ments, presents  a  legal  defense  to  plaintiff's 
action." 

There  was  service  on  William  Little  of  a 
copy  of  plaintiff's  supplemental  petition,  with 
all  the  exhibits  attached,  in  Newark,  N.  J., 
on  the  18th  day  of  April,  1888,  by  Cyrus 
Benedict,  under-sheriff  of  Essex  county,  N. 
J.,  sworn  to  as  required  by  law.  The  case 
coming  on  to  be  heard  npon  the  exceptions, 
they  were  sustained,  except  the  general  de- 
murrer, thus  leaving  the  defendant  Master- 
son  with  no  answer  except  the  general  denial. 
The  court  then  held  that  William  Little  had 
not  been  properly  served  to  give  the  court 
Jurisdiction,  refused  a  continuance  requested 
by  the  plaintiff  to  get  service  upon  him,  and 
the  plaintiff  thereupon  dismissed  the  suit  aa 
to  him.  The  final  judgment  is  in  accordance 
with  tlie  prayers  of  the  plaintiff  and  of  the  de- 
fendants Ed.  and  A.  C.  Uawes,  in  so  far  as 
the  enforcement  of  the  agreements  was  con- 
cerned. 

Appellant  complains  that  error  was  com- 
mitted in  sustaining  the  exceptions,  for  the 
following  reasons:  "(IJ  Because  under  the 
allegations  of  defendant's  answer  John  Little 
had  no  right  to  plead,  as  an  affirmative  ground 
of  attack  upon  defendant,  the  statute  of 
frauds,  and  apply  said  plea  tb  a  contract  al- 
leged to  exist  between  defendant  and  William 
Little;  that  the  plea,  as  applied  to  a  contract 
between  defendant  and  William  Little,  can 
only  be  urged  by  him,  and,  aa  to  him,  it  bad 
already  been  adjudicated;  that  the  statute 
renders  no  contract  void,  but  only  voidable. 
(2)  Because  the  answer,  in  so  much  as  it 
states  the  substance  of  the  contents  of  Wm. 
Little's  letters  to  defendant,  taken  in  con- 
nection with  the  contract  for  fees  sent  him 
by  defendant,  and  ail  the  surrounding  cir- 
cumstances, showed  a  memorandum  in  writ- 
ing signed  by  said  William  Little  sufficient 
to  satisfy  the  requirements  of  the  statute  of 
Crands.    (S)  Because  Masterson'a  contract 


with  William  Little  was  not  a  contract  for 
the  sale  of  lands,  within  the  meaning  of  the 
statute  of  frauds,  but  was  a  contract  for  the 
joint  acquisition  of  lands,  which  is  not  af- 
fected by  the  statute  of  frauds.  (4)  Because 
John  Little's  promises  to  Masterson,  and  his 
agreement  to  abide  by  and  respect  the  jndg^ 
meut  tliat  might  be  rendered,  and  which  was 
afterwards  rendered,  against  William  Little, 
preclude  and  estop  him  from  denying  the 
binding  force  and  effect  of  said  judgment 
against  him.  (5)  Because  the  judgment  In 
the  case  of  Masterson  vs.  William  Little  was 
res  adjudicata  as  to  William  Little,  who,  at 
said  date,  had  the  superior  legal  title  to  the 
Mustang  and  St.  Joseph  island  lands,  for  which 
John  Little  had  not  paid,  and  because  at  the 
date  of  the  institution  of  said  suit  John  Lit- 
tle had  not  caused  his  deeds  for  said  lands  to 
be  recorded,  and  defendant  had  no  notice  of 
them.  (6)  Because  plaintiff  came  before  the 
court  invoking  its  equitable  jurisdiction  as 
an  innocent  purchaser  for  a  valuable  consid- 
eration without  notice,  and  cannot  complain 
of  the  relief  asked  by  defendant;  the  answer 
showing  that  he  could  not  be  injured  by  it. 
(7)  Because  the  answer  charges  that  the  deeds 
from  William  Little  to  John  Little  were  exe- 
cuted with  intent  to  defraud  Masterson.  a 
creditor  of  AVilliam  Little,  of  which  intent 
John  Little  had  notice." 

Appellant  cites  numerous  authorities  to 
the  effect  that,  under  the  statute  of  frauds,  a 
parol  contract  is  voidable,  and  not  void;  that 
it  is  the  personal  privilege  of  a  party,  his 
privies  or  representatives,  to  abide  by  or  re- 
pudiate his  contract,  within  the  statute;  and 
that  a  mere  stranger  cannot  interfere  to  pre- 
vent the  performance.  Our  Bevised  Statutes 
provide  that  "no  estate  of  inheritance  or  free- 
hold •  •  •  shall  be  conveyed  from  one 
to  another,  unless  the  conveyance  be  declared 
by  an  instrument  in  writing,  subscribed  and 
delivered  by  the  party  disposing  of  the  same, 
or  by  his  agent  thereunto  authorized  by  writ- 
ing." Article  548.  While  we  believe  that 
the  privity  of  estate  exist!  ng  between  William 
and  John  Little  gave  to  John  Little  the  right 
to  interpose,  under  the  statute  of  frauds,  the 
objection  that  the  contract  was  not  In  writ- 
ing, we  also  think  that,  independently  of  that 
sfatute,  the  one  quoted  above  is  applicable, 
and  gave  validity  to  the  defense.  We  tbiidc 
the  answer  sufficiently  shows  that  the  con- 
tract  between  the  defendant  and  William  Lit- 
tle was  an  oral  one.  No  question  as  to  that 
is  raised.  The  certificates  had  been  located 
upon  the  land  when  the  contract  was  made, 
and  patents  for  the  lands  so  located  were  sub- 
sequently issued  to  William  Little. 

The  allegations  contained  in  the  answer, 
with  regard  to  the  contents  of  letters  written 
by  William  Little  to  defendant,  do  not  show 
such  a  memorandum  in  writing  as  will  sat- 
isfy the  requirements  of  the  statute  of  frauds. 
In  the  case  of  Sprague  v.  Haines,  68  Tex. 
217.  4  S.  W.  Kep.  371,  this  court  said:  "The 
words,  'any  contract  for  the  sale  of  real  es- 
tate,' as'  used  iu  the  statute,  include  every 
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agreement  by  which  one  promises  to  alienate 
an  existing  interest  in  land,  upon  a  consid- 
eration either  good  or  valuable.  It  is  accord- 
ingly held,  in  a  number  of  cases,  that  a  con- 
tract to  convey  land  in  consideration  of  labor 
or  services  to  be  rendered  is  within  the  stat- 
ute." In  the  case  of  Beed  v.  Howard,  71 
Tex.  205,  9  S.  W.  Kep.  109,  it  is  said:  "That 
«  contract  for  the  purpose  of  jointly  acquir- 
ing title  to  vacant  lands,  and  for  sharing 
them  when  acquired.  Is  neither  within  the 
statute  of  frauds,  nor  against  public  policy, 
has  been  held  in  the  many  cases  enforcing 
parol  contracts  made  by  owners  of  land  cer- 
tiflcates  with  land  locators,  where  a  locative 
interest  is  stipulated  to  be  taken  by  the  lo- 
cators." Appellant  contends  that  he  comes 
within  the  protection  of  the  last-cited  case, 
but  we  think  the  allegations  of  his  answer 
place  him  clearly  within  the  principle  of  the 
first  one,  and  subject  him  to  the  requirements 
of  the  statutes  on  the  subject. 

We  cannot  agree  with  appellant  In  his  con- 
tention that  the  allegations  of  his  answer  to 
the  effect  that,  after  defendant  had  sued 
William  Little  for  paitition,  John  Little  rep- 
resented to  him  that  he  did  not  want  to  be  a 
party  to  the  suit,  and  that  be  would  not  dis- 
pute or  contest  any  right  established  in  that 
suit  against  William  Little,  and  that  acting 
on  such  representations  defendant  failed  to 
make  him  a  party  to  the  suit,  etc..  are  suffi- 
cient to  hold  John  Little  bound  by  that  judg- 
ment, as  if  he  bad  been  made  a  party  to  it, 
and  prevent  his  now  asserting  his  title  to 
the  land.  On  general  pilnciples,  we  do  not 
think  that  mere  oral  promises  of  a  person  in 
interest,  who  is  not  joined  as  a  party  to  a  suit 
for  land,  that  if  be  is  not  so  joined  be  will 
hold  himself  bound  by  the  judgment,  as  if  he 
had  been  made  a  party,  should  be  held  to 
make  the  judgment  rendered  binding  on  him 
by  estoppel  or  otherwise.  In  the  case  of  Sco- 
by  V.  Sweatt,  28  Tex.  731.  it  is  said:  "No 
such  estoppel  can  arise  without  proof  of 
wrong  on  one  side,  and  injury  suffered  or 
apprehended  on  the  oilier,  nor  unless  the  in- 
jury be  so  clearly  connected  with  the  wrong 
that  it  might  and  ought  to  have  been  foreseen 
by  the  guilty  party.  ♦  *  *  <  When  no  in- 
jury results  from  a  misrepresentation,  its  de- 
cision belongs  to  the  forum  of  murals,  and 
not  to  the  judicial  tribunals.' "  If  defendant 
had  made  John  Little  a  party  defendant  to 
his  suit  against  William  Little,  we  must  in- 
dulge the  presumption  that  he  would  have 
asserted  his  proper  defenses,  and,  had  he  done 
so,  it  is  evident  that  no  judgment  against 
him  for  the  land  could  have  been  rendered. 
It  is  not  shown  to  us  in  what  respect  the  de- 
fendant could  more  successfully  have  con- 
tended with  him  in  that  case  than  he  can  in 
this,  and  hence  we  are  unable  to  see  that  he 
suffered  any  prejudice  from  believing  or  act- 
ing on  the  promises,  if  they  could  be  held  in 
any  other  respect  to  amount  to  an  estoppel. 

William  Little's  deeds  to  John  Little  took 
effect  when  they  were  delivered,  and  not 
when  they  were  recorded,  and  having  been 


delivered,  If  not  recorded,  before  Masterson 
sued  William  Little  to  recover  and  partition 
the  lands,  it  necessarily  results  that  the  suit 
agiiinst  William  Little,  who  had  no  title  when 
sued,  did  not  adjudicate  the  title  to  John  Lit- 
tle, the  then  owner  of  the  lands.  John  Little 
In  his  petition  in  this  suit  sets  up  a  legal  title 
to  the  lands  in  controversy.  His  right  to  re- 
cover cannot  be  affected  or  delayed  by  equi- 
ties, if  there  be  such,  between  the  defendant 
and  William  Little,  to  which  he  is  not  shown 
to  l>e  subject.  As  the  holder  of  the  legal 
title,  by  purchase  from  William  Little,  one- 
third  of  the  land  purchased  by  him  cannot  be 
set  apart  to  defendant,  on  account  of  equities 
between  defendant  and  William  Little  alone. 
The  answer  fails  to  show  that  any  title  to  the 
lands,  either  legal  or  equitable,  capable  of  en- 
forcement in  a  court  of  justice,  by  defendant 
against  William  Little,  existed  when  William 
Little  sold  and  conveyed  the  lands  to  John 
Little.  If  no  other  sufficient  objection  had 
existed,  still  the  question  of  fraud  in  the  con- 
veyances from  William  Little  to  John  Little 
could  not  have  been  adjudicated  in  this  suit 
without  making  William  Little  a  party.  That 
not  having  been  done,  there  was  no  error  in 
sustaining  exceptions  to  so  much  <tf  the  an- 
swer as  set  up  that  defense. 

After  the  exceptions  tothe  answer  had  been 
sustained,  defendant  proposed,  under  his  plea 
of  "not  guilty,"  to  prove  the  matters  alleged  . 
in  the  answer.  He  contends  that  the  court 
erred  in  refusing  the  evidence.  It  is  simply 
the  same  question  in  another  form.  It  was 
proper  to  sustain  exceptions  to  the  answer, 
because,  if  proved,  it  was  no  defense.  There 
was  no  error  in  quashing  the  service  on  Will- 
iam Little.  He  was  a  non-resident  of  the 
state,  and  was  not  found  within  its  limits. 
The  judgment  sought  against  him,  on  his 
covenants  of  warranty,  was  a  personal  action, 
and,  if  maintainable  in  this  suit  in  any  as- 
pect, it  is  well  settled  that  the  court  had  not 
acquired  jurisdiction  over  him. 

It  is  insisted  that  the  court  erred  in  the 
following  particulars:  "In  sustaining  said 
exceptions,  and  striking  out  said  answer,  be- 
cause, by  the  agreement  between  the  parties, 
dated  November  7  and  10, 1885,  set  up  in  said 
answer,  all  matters  in  issue  between  John 
Little  and  this  defendant  were  arranged,  and 
said  agreements  were  to  be  carried  out  ac- 
cording to  their  terms,  unless  Masterson 's 
rights  should  l>e  defeated  by  Wm.  Little. 
Unless  that  contingency  happened,  John  Lit- 
tle bound  himself  to  abide  by  the  Galveston 
judgment  in  the  case  of  Masteraon  against 
Wm.  Little,  and  thereby  be  was  concluded 
from  contesting  after  that  agreement  this  de- 
fendant's claims.  In  the  judgment  rendered 
herein,  in  not  rendering  judgment  for  Master- 
son  upon  the  agreement  dated  Novemlier  10, 
1884,  between  John  Little  and  Masterson,  in 
accordance  with  its  terms. — Wm.  Little  not 
having  defeated  Masterson  in  this  suit;  and 
in  the  decree  rendered  upon  the  agreement 
of  parties.  Under  this  agreement,  John  Lit- 
tle recognizes  Masterson 'a  rights  to  be  as 
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llxed  by  tfae  pRitition  decree  in  Galveston, 
nnless  Wm.  Little  should  defeat  MHSterson 
in  this  suit.  Wm.  Little  did  not  defeat  Mas- 
teraon,  and  Masterson  was  entitled  to  the 
jndgment  provided  for  in  the  agreement." 
We  think  that  the  court  would  have  been  en- 
tirely unwarranted  in  giving  the  agreements 
the  construction  here  contended  for.  It  is 
evident  that  what  the  parties  had  in  contem- 
plation was  that  William  Little  sliould  be 
brought  into  the  case  so  that  he  could  contest 
with  Maaterson  his  right  to  the  land  claimed 
by  him  on  the  merits,  and  to  accept  the  result 
of  such  contest  upon  the  title,  and,  that  ques- 
tion being  settled,  to  make  some  further  dis- 
position of  other  matters  between  the  partips. 
As  William  Little  was  not  made  a  party  de- 
fendant, and  the  contested  issues  were  never 
tried  between  him  and  defendant,  they  re- 
mained to  be  tried  between  the  plaintiff  and 
defendant,  unaffected  by  the  agreements  in 
tliat  respect.  It  must  be  concluded  that  the 
agreements  were  made  with  the  knowledge 
that,  under  the  circumstances,  the  court  had 
no  power  to  acquire  compulsory  jurisdiction 
over  William  Little,  and  that  no  more  could 
be  done  by  plaintiff  than  to  make  him  a  party 
to  his  pleadings,  and  have  him  served  with 
snch  process  as  the  law  provided.  Having 
done  that,  the  party,  though  not  bound,  miglit 
have  voluntarily  submitted  to  the  jurisdiction. 
Tlie  plaintiff  having  done  everything  in  his 
power  to  execute  the  agreement,  and  the 
non-resident  having  failed  to  submit  himself 
to  the  jurisdiction,  the  court  properly  declined 
to  exercise  it  over  him.  The  plHintifl  still 
offered  to  delay  the  cause  to  obtain  jurisdic- 
tion. Nothing  seems  to  have  been  suggested 
tending  to  show  that  the  desired  result  would 
be  accomplished  by  allowing  further  time, 
and  we  see  no  reason  why  the  defendant  mny 
not  have  properly  opposed  Its  being  granted, 
but  certainly  not  with  the  effect  of  treating 
an  issue  on  the  merits  as  having  been  tried 
and  lost  by  plaintiff,  as  is  now  contended  for. 
The  only  assignment  not  disposed  of  is  raised 
by  a  bill  of  exceptions  taken  to  the  action  of 
the  court  in  overruling  the  exceptions  to  the 
answer.  The  court  properly  declined  to  sign 
it,  because  the  action  'of  the  court  appears 
otherwise,  and  such  a  practice  is  not  war- 
ranted or  necessary.  We  And  no  error  in  the 
proceedings,  and  the  jndgment  is  afiBrmed. 
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MUHICIPAI.  Ck)RPOBA'no!IS— UlSSOLUTIOS— JUSIS- 

DiCTioji  OF  District  Court. 

1.  In  a  prooeeding  by  quo  warrantn  against 
tlie  mayor  and  officers  of  a  oity,  who  are  alleged  to 
vnlawinlly  hold  offioe,  the  district  court  will  be 
presnimed  to  have  jarladlotlon.  In  the  absence  of 
ol^jection  below,  where,  f  rod  the  pleadings,  it  ap- 
pears that  the  area,  population,  and  property  rights 
of  the  tAiy  are  snch  that  the  taxes  must  annually 
amonnt  to  over  1800. 

2.  Bev.  St.  Tex.  art.  840,  aathorixlng  cities  of  a 
certain  population  to  accept  the  provisions  of  that 
act  in  lien  of  any  existing  charter,  by  a  two-thirds 
vote  of  the  coancil,  and  on  compliance  with  cer- 
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tain  reqairements,  being  the  only  law  relating  to 
the  dissolution  of  municipal  corporations  by  its 
own  action,  an  attempted  dissolution  by  vote  of 
the  mayor  and  aldermen,  and  subsequent  incorpo- 
ration under  laws  relatlug  to  unincorporated 
towns  and  cities,  are  void. 

8.  An  attempted  dissolution  of  a  municipal 
oorporation  being  void,  dissolution  cannot  be  pre- 
sumed from  acquiescence  and  lapse  of  time. 

Appeal  from  district  court.  Lampasas 
county;  W.  A.  Blackbobn,  Judge. 

W.  E.  Adkina  and  J.  J,  Hill,  for  appel- 
lants. W.  H.  Broxjoning  and  W.  B.  Abney, 
for  appellees. 

Staytok,  C.  J.  The  nature  of  this  pro- 
ceeding as  well  as  the  defenses  are  thus  stat- 
ed in  brief  for  appellants:  "This  la  a  suit  in 
the  nature  of  a  proceeding  in  quo  warranto, 
instituted  in  the  district  court  of  Lampasas 
county,  on  tlie  4th  day  of  November,  1889, 
in  the  name  of  the  state  of  Texas,  by  infon- 
mation  of  the  district  attorney  for  said  coun- 
ty, upon  the  relation  of  W.  B.  Abney,  against 
the  appellants,  T.  J.  Largen  et  al.,  to  oust 
them  from  their  respective  offices  as  mayor, 
aldermen,  etc.,  of  the  city  of  Lampasas,  on 
the  ground  that  they  had  .usurped,  intruded 
into,  and  unlawfully  held  and  were  exercis- 
ing said  offices.  The  information  charges 
that  the  city  of  Lampasas,  as  organized  at 
present,  has  no  legal  existence;  that  in  1873 
the  city  of  Lampasas  was  incorporated  by  act 
of  the  legislature,  and  organized  as  a  munici- 
pal corporation  under  said  act;  that  said  cor- 
poration continued  its  organization  until 
1876,  when  all  of  its  officers  resigned;  that 
since  1876  there  has  been  no  corporate  organr 
ization  of  the  said  city  of  Lampasas,  but  tliat 
said  corporation  had  not  been  dissolved;  that 
in  1883  the  city  of  Lampasas  was  incorporat- 
ed, or  pretended  to  be  incorporated,  under  the 
statutes  providing  for.  the  incorporation  of 
towns  and  cities  of  over  1,000  and  less  than 
10,000  inhabitants,  without  any  reference  to 
said  corporation  of  1873;  that  the  said  pre- 
tended corporation  of  1883  embraced  the  ter- 
ritory of  that  of  1873,  and  additional  territory: 
that  the  defendants  were  in  the  exercise  of 
corporate  functions  under  the  said  pretended 
corporation  of  1883."  The  defendant  an- 
swered by  special  and  general  exceptions,  by 
general  denial,  and  specially  pleaded  their  de- 
fenses. '  No  action  seems  to  have  been  token 
on  the  demurrers,  nor  was  there  any  question 
made  as  to  the  jurisdiction  of  the  district 
court  to  bear  and  determine  the  cause.  The 
answer  alleged  that  the  corporation  created 
and  organized  under  the  net  of  the  legislature 
incorporating  the  city  of  Lampasas  had  long 
sincn  been  dissolved;  "tliat  it  was  dissolved 
March  20,  1876:  and  set  forth  in  foU  the 
facts  whereby,  as  they  claimed,  it  bad  ceased 
to  exist.  They  alleged,  in  substance,  that 
the  corporation  of  the  old  city  of  Lampasas 
had,  up  to  and  before  the  20th  of  March, 
1876,  served  all  the  purposes  fur  which  it  was 
created,  and  that  the  people  and  qualifled 
voters  residing  in  the  said  city  wished  to 
abolish  it,  and  in  effect  a  majority  of  them 
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voted  for  Its  abolition,  and  in  effect  did  abol- 
isli  it.  Tliey  further  alleged,  in  substance, 
tliat  the  action  whereby  the  said  corporation 
was  abolished,  or  attempted  to  be  abolished, 
was  at  the  time  acquiesced  in  by  all  the  in- 
habitants and  qualified  voters  of  the  said  old 
city  of  Lampasas,  and  has,  for  more  than  13 
years,  been  accepted  and  acquiesced  in. 
That  for  more  than  13  years  the  said  old  cor- 
poration has  exercised  no  corporate  functions. 
That  the  act  creating  said  corporation  pro- 
vided no  means  for  its  dissolution.  They 
farther  alleged,  in  substance,  that  the  pres- 
ent city  of  Lampasas  was  regularly  incorpo- 
rated in  1888,  and  that  for  more  than  six  years 
it  has  been  a  regular,  acting,  existing  d» 
facto  corporation,  exercising  all  the  funo. 
tions  of  a  municipal  government.  That  it 
bad  constructed  many  costly  and  important 
'works,  etc.,  and  contracted  large  indebted- 
ness, and  Issued  bonds,  which  are  now  out- 
standing and  unpaid,  in  the  sum  of  #50,- 
)00.00.  That  said  corporation  owns  much 
raluable  property." 

The  substance  of  the  averment  as  to  the 
dissolution  of  the  corporation  organized  un- 
der the  act  of  1873  was  tliat,  at  the  election 
held  In  the  spring  of  1876,  the  qualified  vot- 
ers of  the  city -elected  a  city  council,  known 
to  be  in  favor  of  dissolution,  which  iu  March 
of  that  year,  at  a  regular  meeting,  made  a 
full,  complete,  and  permanent  settlement  of 
all  corporate  business,  with  a  view  to  its  dis- 
solution, when  they  resigned,  after  having 
-unanimously  passed  an  ordinance  declaring 
the  several  municipal  ofBces  forever  thereaft- 
er vacant.  Incorporation  in  1883  was  at- 
tempted through  an  election,  ordered  by  the 
county  judge  on  application  of  50  persons 
resident  within  the  territory  desired  to  be 
embraced  within  the  limits  of  the  proposed 
corporation,  as  is  provided  may  be  done  in 
case  of  incorporation  of  a  city  or  town  not 
before  incorporated .  Special  exceptions  ques- 
tioning the  sulhciency  of  the  facts  pleaded  in 
the  answer  to  operate  a  dissolution  of  the 
corporation  created  by  the  act  of  1873,  as  well 
as  the  sufficiency  of  the  facts  transpiring  in 
1888  to  give  valid  incorporation,  were  sus- 
tained; but  a  trial  was  had  on  the  general 
averments  of  the  information  and  answer, 
which  resulted  in  a  judgment  in  favor  of  the 
state.  * 

A  question  is  raised  in  this  court  for  the  first 
time  whether  the  district  court  had  jurisdic- 
tion to  hear  and  determine  the  cause.  This 
proceeding  is  by  the  state,  representing  the 
interest  of  every  inhabitant  who  may  be  in- 
juriously affected  by  the  acts  of  those  who 
assume  the  right  to  exercise  powers  such  as 
valid  incorporation  would  give  to  the  city 
council  and  ministerial  offices.  Looking  to 
the  averments  of  the  pleadings  as  to  the 
area  and  population  of  the  city,  its  property 
rights,  and  to  the  powers  of  taxation  which 
respondents  must  claim  the  right  to  exercise, 
claiming,  as  they  do,  valid  incorporation  un- 
der the  general  laws  of  this  state  regulating 
the  incorporation  of  cities  and  towns,  it  most 


be  held,  If  jurisdiction  is  to  be  determined 
by  the  amount  in  controversy,  that  this  is 
sufficient;  and  especially  so  when  no  question 
of  jurisdistion  was  made  in  the  trial  court. 
A  controversy  between  the  people  and  re- 
spondents is,  in  effect,  involved,  as  to  wheth- 
er the  latter  shall  compel,  without  lawful  au- 
thority, all  persons  resident  within  the  limits 
of  the  alleged  corporation,  or  owning  prop- 
erty therein,  to  pay  taxes,  which,  under  the 
averments  of  the  {headings,  ought  to  be  pre- 
sumed to  amou  nt  annually  to  more  than  S500, 
in  the  absence  of  an  issue  on  that  question 
made  and  tried  in  the  district  court. 

The  cause  having  been  tried  on  its  merits, 
in  the  absence  of  a  statement  of  facts,  it 
must  be  presumed  that  the  averments  of  the 
information  were  proved.  We  have  a  case, 
then,  in  which  it  is  shown  tliat  the  city  of 
Lampasas  was  duly  incorporated  by  an  act 
of  the  legislature  passed  in  1873;  that  an  or- 
ganization existed  under  that  act  which  was 
represented  by  a  mayor  and  four  aldermen, 
as  provided  by  the  charter,  who,  on  March 
20,  1876,  assumed  the  power  to  declare  that 
the  corporation  should  be  dissolved.  "The 
state  creates  such  corporations  for  public 
ends,  and  they  will  and  must  continne  until 
the  legislature  annuls  or  destroys  them,  or 
authorizes  it  to  be  done."  1  Dill.  Mun.  Corp. 
§  167;  State  v.  Dunson.  71  Tex.  65,  9  S.  W. 
Rep.  108.  At  the  time  the  dissolution  of 
the  corporation  was  attempted,  the  only  law 
in  force  by  which  a  rep^  of  the  existing 
charter  could  have  been  accomplished,  by  the 
act  of  the  representatives  of  the  inhabitants, 
was  the  act  of  March  15.  1875,  the  first  sec- 
tion of  which  provided  that  "any  city  within 
the  limits  of  this  state,  containing  one  thou- 
sand inhabitants  or  over,  may  accept  the 
provisions  of  this  title  in  lieu  of  any  exist- 
ing charter,  by  a  two-thirds  vote  of  the  city 
council  of  such  city,  which  action  by  the  city 
council  shall  be  held  at  a  regular  meeting 
thereof,  and  entered  upon  the  journals  of 
their  proceedings;  and  a  copy  of  the  same, 
signed  by  the  mayor,  and  attested  by  the 
city  clerk  or  secretary,  under  the  corporate 
seal,  filed  and  recorded  in  the  office  of  the  clerk 
of  the  county  court'  of  the  county  in  which 
such  city  Is  situated;  and  the  provisions  of  this 
title  shall  be  in  force,  and  all  acts  theretofore 
passed  incorporating  such  city,  which  may  be 
in  force  by  virtue  of  any  existing  charter, 
shall  be  repealed,  from  and  after  the  filing  of 
the  said  copy  of  their  proceedings  as  afore- 
said." Rev.  St.  art.  310.  That  this  course 
was  not  pursued  is,  in  effect,  alleged  in  the 
pleadings  of  both  parties,  which  show  that 
instead  of  incorporating  under  the  general 
law,  as  might  have  been  done,  the  attempt 
was,  by  the  act  of  the  city  council,  to  dis- 
solve the  existing  corporation.  That  this 
could  not  be  done  in  the  manner  attempted 
is  too  evident,  and  it  must  be  held  that  the 
corporation  created  by  the  act  of  1878  still 
exists,  with  powers,  duties,  and  limits  pre- 
scribed by  that  act.  The  act  of  March  15. 
1875,  did  not  provide  for  the  incorporation 
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of  cities  or  towns  having  over  1,000  inhabit- 
ants, by  the  voluntary  act  of  the  qualified 
voters,  as  did  it  for  the  incorporation  of 
towns  and  villages  having  200  and  less  than 
1.000  inhabitanU,  (Id.  arts.  340,  841,  506- 
514:)  but  the  act  of  March  26,  1881,  amend- 
atory of  article  340,  Id.,  did  empower  cities 
and  towns,  not  already  incorporated,  to  incor- 
porxte  by  complying  with  the  requirements 
of  ttie  law  applicable  to  towns  and  villages. 
This  was  agtUn  provided  for  by  the  act  of 
April  6,  1881,  but  throughout  all  the  legisla- 
tion bearing  on  the  question  there  is  nothing 
to  intimate  an  intention  to  permit  existing 
corporations  to  incorporate  under  the  gener^ 
laws,  and  thus  dissolve  the  existing  corpora- 
tion, in  any  other  manner  than  that  provided 
by  the  act  of  March  15,  1875,  (Id.  art.  340;) 
aud  the  amendment  to  that  article  approved 
March  27, 1885,  (Sayles'  Civil  St.  340b.) 

This  case  differs  in  no  essential  manner 
from  the  cases  of  State  v.  Dunson,  71  Tex. 
65,  9  S.  W.  Rep.  103.  and  Buford  v.  State, 
72  Tex,  182, 10  S.  W.  Rep.  401 ;  and.  In  view 
of  the  discussion  of  the  questions  found  in 
the  opinions  in  tliose  cases,  we  deem  it  un- 
necessary to  now  restate  the  many  objections 
to  the  validity  of  the  claims  set  up  by  respond- 
ents, but  may  say,  in  view  of  the  claim  that 
dissolution  of  the  corporation  created  by  the 
act  of  1873  ought  to  be  presumed  from  the 
period  of  time  which  has  elapsed  since  that 
charter  was  acted  upon,  that  presumptions 
cannot  be  indulged  in  opposition  to  facts 
which  show  that  the  fact  sought  to  be  estab- 
lished by  presumption  can  have  no  existence. 

The  municipal  corporation  known  as  the 
city  of  Lampasas,  incorporated  under  the  act 
of  April  18,  1873,  still  exists,  and  the  law 
furnishes  a  means  by  wlilch  the  municipal 
offices,  if  all  vacant,  may  be  filled;  but  re- 
spondents are  nut  entitled  to  hold  such  oflSces, 
or  to  exercise  the  powers  pertaining  to  them, 
and  the  judgment  of  the  court  below  will  be 
affirmed. 


Bttbke  at  al.  «.  Hakcb. 
{Supreme  Court  of  Texas,    Feb.  11, 1890.) 

OaBNISBICBXT— BXEMPTIONS, 

1.  Flalntifl  obtained  judgment  ajrainst  defend- 
ant, from  wblcb  defendant  appealed,  and,  pend- 
ing the  appeal,  C,  who  bad  reoovered  judgments 
a^DSt  piainUiS  in  another  court,  garnished  de- 
fendant on  the  iodgment  which  plaintiff  had  ob- 
tained against  him .  Defendant  answered  the  writ 
of  gamiihment,  setting  up  his  appeal,  and  denying 
that  lie  waa  indebted  to  plaintttt;  but  judgment 
on  the  garnishment  waa  entered  agtUnat  him 
from  which  he  failed  to  appeal,  and  afterwards 
plfuntiff  obtained  final  judgment  against  him  on 
nis  appeal.  Held,  that  though  the  judgment  on 
the  gamiehment  was  erroneous,  yet  defendant, 
having  failed  to  prosecute  his  remedies  for  relief 
against  it,  cannot  enjoin  the  collection  of  plaintiff's 
Judgment  by  pleading  the  judgment  in  the  gar- 
niabment  proceeding,  nor  can  the  plaintiff  in  the 

Jiamisbment  suit  intervene  and  prevent  plaintiff 
rom  collecting  bis  judgment. 

8.  A  final  judgment  for  conversion  is  sub- 
ject to  garnishment  in  a  suit  In  a  different  court, 
where  it  appears  that  all  of  the  properly  converted 
waa  not  exempt  from  forced  sale,  as  there  is  noth- 


ing to  show  how  much  of  the  judgment  proceeded 
from  exempt  propeny. 

Appeal  from  district  court,  Galveston 
county. 

W.  B.  Dmson,  for  appellants.  Wharton 
Branoh,  for  appellee. 

Henbt,  J.  About  the  year  1886,  James  G. 
Burke  brought  suit  in  the  district  court  of 
Galveston  county  against  TV.  B.  Hance,  to 
recover  damages  for  personal  property  wrong- 
fully taken  and  converted  by  said  Hance.  On 
the  18th  day  of  February,  1888,  Burke  recov- 
ered judgment  for  the  sum  of  S604.16.  This 
judgment  was  afterwards  affirmed  by  this 
court.  The  record  before  us  and  the  report 
of  the  former  case  show  that  it  was  brought 
here  by  appeal.  73  Tex.  62. 11  S.  W.  Rep. 
135.  One  A.  Cbimene  had  recovered  against 
Burke  two  judgments  in  a  justice's  court  in 
Harris  county.  On  the  Sd  day  of  March, 
1888,  Chimene  sued  out,  against  Hance,  writs 
of  garnishment,  which  were  served  upon  him 
In  Galveston  county,  where  he  resided.  On 
the  23d  day  of  March.  1888,  Hance  answered 
the  writs,  denying,  in  general  terms,  that  be 
was  indebted  to  Burke,  and  stating,  special- 
ly, tiie  fact  and  the  date  of  the  recovery  of 
the  judgment  against  him  in  the  district 
court  of  Galveston  county,  adding:  "But  re- 
spondent says  said  judgment  is  utterly  un- 
just, and  will  be  immediately  removed  by 
writ  of  error  from  said  district  court  to  the 
supreme  court  of  the  state,  and  that  respond- 
ent is  legally  advised  and  Grmly  believes  that 
said  judgment  will  be  duly  reversed  by  said 
supreme  court,  and  the  case  on  which  it  was 
rendered  be  remanded  fur  another  tiial,  at 
which  trial  respondent  is  legally  advised  and 
firmly  believes  he  will  wholly  defeat  the  un- 
just and  iniquitous  claim  upon  which  said 
Burke  recovered  judgment.  Further,  re- 
spondent says:  That  Tie  now  has  pending  in 
the  district  court  of  Galveston  county  a  suit 
against  said  James  G.  Burke  for  damages  in 
the  sum  of  five  thousand  dollars,  for  which 
amount  be  expects  to  recover  judgment 
against  said  Burke  at  the  ensuing  April 
term  of  said  district  court.  Wherefore  re- 
spondent says  said  Burke  is  indebted  to  re- 
spondent In  excess  of  any  indebtedness  re- 
spondent may  possibly  be  under  to  said 
Burke,  in  case  the  judgment  referred  to  in 
favor  of  said  Burke  shall  be  affirmed  by  the 
supreme  court."  On  April  30,  1888,  judg- 
ments were  rendered  in  the  justice's  court 
In  favor  of  Chimene,  and  against  Hance,  in 
both  of  the  cases.  Hance  failed  to  appeal,  or 
take  any  other  steps  to  relieve  himself  from 
these  judgments.  Execution  having  .been 
issued  upon  the  judgment  in  favor  of  Burke, 
and  levied  upon  the  property  of  one  of  the 
sureties  of  Hance  upon  his  appeal-bond,  this 
suit  was  brought  by  Hance  to  enjoin  further 
proceedings  under  said  execution;  and,  among 
other  things,  setting  up  the  rendition  of  said 
judgments  against  him  as  garnishee  aa  a 
cause  why  said  execution,  and  the  judgment 
on  which  it  issued,  should  not  be  collected. 
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The  petition  cimrges  that  s#ld  judgments  are 
unpaid,  and  amount  to  the  sum  of  $486. 12. 
It  is  furtlier  ctiarged  that  executions  on  said 
Justice's  judgments  have  been  issued,  and  are 
in  the  liaiids  of  the  sheriff  of  Galveston  coun- 
ty for  collection.  The  petition  complains 
that  said  justice's  judgments  ought  to  be 
credited  on  said  Burke's  judgment,  and  that 
plaintiff  ought  to  be  protected  from  a  double 
payment,  and  prays*that  defendant  Burke 
be  cited  to  appear  and  show  cause  why  the 
amount  of  said  justice's  judgments  should 
not  be  paid  to  Chimene.  \V.  B.  Denson  in- 
tervened, and  alleged  and  proved  that,  in  the 
year  1886,  Burke  transferred  to  him  one-half 
of  his  claim  against  Hance.  He  also  al- 
leged an  additional  interest  in  it,  and  anoth- 
er intervenor,  Halsey,  alleged  an  interest  in 
the  whole  of  the  claim  that  was  in  excess  of 
the  amount  claimed  by  Denson.  Chimene 
also  intervened,  and  adopted  the  allegations 
and  prayers  of  plaintiff's  petition.  The  court 
rendered  judgment  in  favor  of  Denson  for 
one-half  of  the  amount  of  the  judgment  r&- 
covered  by  Burke  against  Hance,  and  in 
favor  of  Chimene  for  the  balance  of  it,  less 
4(25.20  appropriated  to  tiie  payment  of  costs. 
The  sureties  of  Hance  had  paid  the  money 
into  court.  Burke  and  the  intervenors  Den- 
son and  Halsey  prosecute  this  appeal.  The 
only  question  that  is  presented  to  us  for  de- 
cision relates  to  the  judgment  in  favor  of 
Chimene. 

It  is  said  that  "a  negligent  garnishee  is  no 
more  entitled  to  protection  that  any  other 
negligent  party,  and  he  is  as  much  bound 
to  look  after  the  proceedings  against  him, 
and  protect  himself  from  an  improper  judg- 
ment, as  a  defendant  in  an  ordinary  suit  is. 
If,  by  his  failure  in  this  respect,  the  plaintiff 
gain  an  advantage  over  him,  he  is  without 
relief."  Drake,  Attachm.  §  658e.  In  the 
case  of  Miller  v.  Taylor,  14  Tex.  538,  Miller 
had  a  judgment  in  a  justice's  court  against 
Hall.  Subsequently  there  was  a  proceeding 
by  arbitration  between  Leaverton  and  Hall, 
in  which  a  judgment  for  money  was  rendered 
in  the  district  court  against  Leaverton,  and 
in  favor  of  Hall,  which  was  subsequently 
transferred  by  Hall  to  Taylor.  During  the 
pendency  of  the  arbitration  proceeding, 
Miller  sued  out  a  writ  of  garnishment  against 
Leaverton.  Leaverton  answered  as  gar- 
nishee, after  judgment  against  him  had  been 
rendered  in  the  district  court  in  favor  of  Hall, 
and  on  his  answer  another  judgment  against 
him  in  favor  of  Miller  was  rendered  in  gar- 
nishment suit.  Miller  and  Taylor  were  both 
proceeding  to  enforce  their  judgments,  and 
Leaverton  brought  suit  for  an  injunction, 
and  to  compel  them  to  interplead,  he  bringing 
the  amount  of  the  debt  into  court.  Wbeeleb, 
J.,  said:  "The  first  and  principal  question  to 
be  determined  is  whether  the  garnishee  could 
be  held  liable,  under  the  circumstances  of 
this  case,  upon  the  process  issued  from  the 
justice's  court;  and  the  better  opinion,  upon 
authority,  seems  to  be  that  he  could  uot.  by 
reason  of  the  proceeding  pending,     *    *    • 


In  another  court  not  of  concurrent  but  of  a 
different  jurisdiction,  atthe  time  of  suing  out 
the  process  against  the  garnishee.  •  •  •  It 
has  been  made  a  question  whether  a  judgment 
debtor  can  be  charged  as  garnishee  of  the 
judgment  creditor,  and  on  this  point  there 
has  been  a  conflict  of  opinions  and  decisions; 
but  the  better  opinion  upon  authority  and 
reason  seems  to  be  that  be  can.  *  *  *  The 
court  did  not  err  in  holding  it  [on  the  award] 
valid  and  obligatory,  notwithstanding  the 
judgment  rendered  by  the  justice  in  the  mat- 
ter of  the  garnishment.  However  that  judg- 
ment might  embarrass  the  garnishee,  it  could 
not  impair  the  force  of  the  judgment  of  the 
district  court  rendered  upon  the  award.  If 
the  garnishee  in  his  answer  disclosed  the  pro- 
ceedings in  the  district  court,  it  was  error  in 
the  justice  to  give  judgment  against  him; 
and  if  the  plaintiff  in  the  garnishment  had 
sought  to  aval  I  himself  of  the  erroneous  judg- 
ment to  oppress  the  garnishee,  the  latter 
might  have  been  driven  to  a  proceeding  by 
aertiorart  to  reverse  tlie  judgment  of  the 
justice."  This  court  held  that  the  money 
was  rightly  awarded  to  the  assignee  of  the 
plaintiff  in  the  district  court  judgment.  In 
the  case  of  McRee  v.  Brown,  45  Tex.  ,503,  it 
appears  that  McRee,  as  surviving  partuer  of 
A.  B.  James  &  Co.,  sued  Brown  for  debt  m  the 
United  States  circuit  court.  Ireland  had  a 
judgment  against  McRee  in  the  county  court 
of  Guadalupe  county.  Ireland  sued  a  writ 
of  garnishment  out  of  the  county  court,  and 
caused  it  to  be  served  on  Brown,  who  an- 
swered, admitting  an  indebtedness  to  McRee, 
on  which  answer  Ireland  took  judgment 
against  Brown  as  garnishee,  and  Brown  pjiid 
the  judgment.  Judgment  was  also  rendered 
in  the  circuit  court  in  favor  of  McKee  agninst 
Brown,  and  he  paid  that  too.  Afterwards 
he  sued  McRee  to  recover  back  from  him  the 
money  paidon  his  judgment.  In  theopinion 
rendered  by  this  court  it  is  said:  "But  though 
Brown,  as  he  alleges,  has  paid  the  same  debt 
twice,  it  may  be  questioned  whether  he  has 
taken  the  proper  course,  or  applied  to  the 
proper  tribunal  for  relief.  From  the  state- 
ment of  facts  incorporated  into  and  forming 
a  part  of  the  judgment,  it  seems  that  his  debt 
to  James  &  Co.  was  one  for  which  he  was 
jointly  liable  with  Mayflold  and  Cotton.  If 
it  was  a  partnership  debt,  it  is  held  in  many 
courts  that  he  could  not  be  forced  to  pay  it 
on  a  separate  writ  of  garnishment;  and  if  he 
has  done  so  without  a  proper  effort  to  protect 
himself  be  is  not  entitled  to  relief.  *  «>  « 
It  is  not  shown  whether  the  writ  of  garnish- 
ment by  Ireland  was  served  before  or  after 
the  bringing  of  the  suit  in  the  United  States 
court.  If  it  was  afterwards,  it  seeems  to  be 
held  by  the  supreme  court  of  the  United 
States  (Wallace  v.  McConnell,  13  Pet.  136) 
that  the  garnishment  cannot  arrest  the  suit, 
orpreclude  the  plaintiff  from  recovering  judg- 
ment in  tliat  court;  nor  can  the  garnishee 
protect  himself  by  pleading  the  garnisbment 
pui«  darrein  continuance.  *  *  *  And 
if  Brown  was  entitled  to  relief  against  the 
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last  jadgment.  it  may  also  be  well  questioned 
wbetber  be  sbould  not  have  gone  to  the  court 
rendering  the  judgment  to  obtain  it." 

We  tbink  tbese  cases  sufficiently  announce 
the  doctrine  that  during  the  pendency  of  a 
suit  against  a  debtor  by  his  creditor  In  one 
court  the  debtor  cannot  be  compelled  to  de- 
fend, aa  garnishee,  a  suit  in  a  different  court 
by  one  seeking  a  judgment  against  bim  for 
tlie  aanae  debt.  There  are,  at  least,  some  de- 
fenses which  tlie  garnishee  is  reijurred  to  as- 
sert in  all  cases  when  tliey  exist,  and  still 
others  that  lie  is  required  to  make  known 
when  they  are  known  to  him.  We  think  the 
rule  is  a  just  one  that  relieves  him  from  as- 
serting his  defenses  against  tlie  same  debt  in 
different  courts  at  the  same  time,  and  when 
a  suit  is  pending  in  the  name  of  his  creditor 
for  the  debt  it  ought  to  be  lield  a  complete 
defense  for  him  to  answer  tlie  pendency  of 
such  suit  in  any  other  court  where  he  maybe 
cited  to  answer  for  it  as  garnishee.  The  rule 
is  a  useful  one,  too,  to  prevent  confusion  in 
jurisdictions  and  multiplicity  of  suits,  and  to 
preserve  the  substance,  instead  of  the  shadow 
and  form  only,  of  litigation  to  the  court  that 
Grst  acquired  jurisdiction.  In  the  matter 
before  us,  the  defense  which  was  proper  and 
necessary  for  his  protection  was  pleaded  by 
Uance,  the  garnishee.  The  defense  was  dis- 
regarded by  the  justice  of  the  peace.  It  was 
the  duty,  as  well  as  the  right,  of  Hance  to 
pursue  such  rempdies,  by  appeal  or  other- 
wise, as  the  law  furnished  him  with  to  re- 
lieve himself  from  the  erroneous  judgment. 
That  be  did  not  do  so  furnishes  no  reason  for 
hia  being  relieved  in  the  manner  now  souglit 
by  him.  If  be  had  properly  defended  the 
giimisliment  suit  no  judgment  against  him 
could  have  been  maintained.  If  defended 
properly  the  law  would  not  have  permitted 
the  plaintiff  in  the  garnishment  suit  to  pre- 
vent or  interfere  with  the  collection  of  his 
debt  by  Burke  in  his  prior  suit.  Hance  and 
not  Burke  must  be  charged  with  the  conse- 
quences of  the  negligence  of  the  former. 
Wliatever  legal  rights  Chimene  acquired  by 
his  judgments  against  Hance  as  garnishee 
must  be  pursued  by  appropriate  process 
against  Hance.  He  has  shown  no  right  to 
intervene  or  recover  in  this  cause,  and  for 
the  error  in  allowing  him  to  recover  any  sum 
the  judgment  must  be  reversed. 

It  is  insisted  that,  as  the  property  con- 
verted by  Hance,  and  for  which  the  judg- 
ment in  favor  of  Burke  was  rendered,  was 
exempt  from  forced  sale,  the  judgment  recov- 
ered by  Burke  is  protected  also.  If  the  evi- 
dence showed  that  the  judgment  was  ren- 
dered for  the  seizure  of  exempt  property  we 
titink  the  proposition  contended  fur  would  be 
correct ;  and  if  that  fact  was  known  to  tlie 
garnishee  it  would  be  his  duty  to  plead  it. 
The  evidence  shows  that  all  of  the  property, 
on  account  of  wlilch  Burke  sued  Hance,  vrua 
not  exempt  from  forced  sale,  and  as  there  is 
notiiing  to  show  how  much  of  tiie  judgment 
proceeded  from  exempt  property  that  princi- 
ple cannot  be  applied  in  tliis  case.    It  is  not 


our  purpose  to  decide  that  a  judgmient,  final 
in  the  courts  of  this  state  when  all  proceed- 
ings in  the  suit  in  which  it  was  rendered, 
whether  original  or  appellate,  are  at  an  end, 
is  not  subject  to  garnishment  in  other  suits 
pending  in  tlie  courts  of  this  state,  without 
regard  to  any  question  of  inferiority  of  the 
courts.  While  authorities  conflict  on  the 
question  we  are  of  the  opinion  that  they  are 
subject  to  garnishment  in  such  cases  by 
writs  sued  out  after  the  termination  of  all 
proceedings.  Such  other  questions  as  may 
arise  in  the  trial  of  this  cause,  if  any  such 
tliere  be,  are  not  before  us  in  a  way  that  we 
can  pass  upon  them.  The  judgment  is  re- 
versed and  the  cause  is  remanded. 


Smith  v.  Sabine  Sd  E.  T.  Bt.  Co. 
{Svpreme  Court  of  Texas.  Feb.  7, 1890.) 
Appbal— Wbiobt  of  Bvidshcs— Bzpbbts. 
1.  In  an  aution  for  the  destruction  of  plaintUPt 
honse  ovring  to  defendant's  alleged  negligent  coa- 
atrucUon  of  an  embankment  four  feet  high,  It  ap- 
I>eaTed  that  plalntitT's  house  fronted  on  a  body  of 
water,  and  that  the  embankment  was  about  a 
mile  west  thereof.  Oaring  a  violent  storm  from 
the  east,  the  water  from  the  pass  was  blown  over 
the  house,  and  plaintiff  alleged  that  the  embank- 
ment prevented  the  water  from  Bowing  over  the 
level  country  west  of  it;  that  the  height  of  the 
flood  was  thereby  increased,  and  the  honse  thereby 
destroyed.  Held  that,  as  it  was  clear  that  the  in- 
jury had  been  oocasioned  by  the  combined  action 
of  the  wind  and  water,  and  as  it  was  questionable 
whether  the  increased  depth  of  the  water,  U  any, 
caused  by  the  embankment,  contributed  In  any 
manner  to  the  destruction  of  tne  house,  a  finding 
that  the  house  would  have  been  destroyed  even 
though  the  embankment  had  not  been  there  would 
not  be  disturbed. 

2.  Expert  evidence,  by  one  who  has  been  a  sailor 
nearly  all  his  life,  and  who  is  acquainted  with  the 
locality,  as  to  the  size  of  the  waves  that  would  be 
caused  in  the  immediate  vicinity  of  the  destroyed 
premises  by  a  wind  blowing  60  miles  an  hour,  is 
admissible,  though  other  persons  were  present 
when  the  house  was  destroyed. 

Appeal  from  district  court,  Jefferson  coun- 
ty. 

Tom  J.  Russell,  for  appellant.  O'Brien  <ft 
O^Brien,  for  appellee. 

Oaimes,  J.  During  the  storm  and  flood 
which  occurred  at  Sabine  Pass  on  the  14th 
day  of  June,  1886,  a  bouse  belonging  to 
Charles  F.  Ilfrey  was  washed  away,  and  de- 
stroyed. He  brought  this  suit  to  recover 
of  appellee  damages  for  the  destruction  of 
the  property,  alleging  that  it  was  caused  by 
the  negligent  construction  of  the  embank- 
ment upon  which  the  railroad  track  was  laid. 
The  bouse  was  situated  in  the  town  of  Sabine 
Pass,  fronting  on,  and  very  near  to,  the  body 
of  water  of  the  same  name.  The  company's 
track  lay  west  of  the  town,  and  was  built 
upon  an  embankment  about  four  feet  in 
height.  At  the  time  of  storm  the  waters 
were  driven  up  from  the  gulf,  and  overflowed 
the  town.  There  was  a  strong  wind  blowing 
from  the  east.  The  country  west  of  the  town 
is  level  for  many  miles  in  extent,  and  has  no 
natural  obstacle  to  prevent  an  uninterrupted 
flow  of  water  over  it.    Appellant  claims  that 
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the  water  which  was  driven  by  the  storm  over 
the  town  was  retained  by  the  railroad  em- 
banl<ment,  and  prevented  from  flowing  over 
the  level  country  west  of  it,  as  it  would  oth- 
erwise have  done,  and  that  in  consequence 
the  heiglit  of  the  flood  was  increased,  and  the 
house  thereby  destroyed.  Ilfrey  having  died, 
his  wife,  who  married  again,  joined  by  her 
second  husband,  made  herself  a  party  to  the 
suit  in  her  own  right,  and  as  guardian  of 
Ilfrey's  minor  children.  The  case  was  tried 
without  a  jury,  and  resulted  in  a  judgment 
for  defendant.  The  contention  of  the  defend- 
ant in  the  court  below  was  that  the  house 
was  destroyed  by  reason  of  the  wind  and 
waves,  and  tliat  theembankment  did  not  con- 
tribute to  the  injury. 

During  the  progress  of  the  trial,  one  Louis 
King,  a  witness  for  defendant,  after  hav- 
ing testifled  that  the  wind,  on  the  morning 
of  June  14th,  was  blowing  at  the  rate  of  60 
miles  per  hour,  was  asked  the  question: 
"With  a  wind  like  that,  what  would  have 
t>een  the  size  of  the  waves  in  that  immediate 
vicinity?"  The  question  was  objected  to  on 
the  grounds  that  the  witness  had  not  shown 
that  lie  was  an  expert,  and  that  expert  testi- 
mony could  not  be  resorted  to  to  prove  the 
size  of  the  waves,  when  it  appeared  tliat  oth- 
er witnesses  were  present  at  the  scene  of  the 
disaster  at  and  about  the  time  the  house  was 
destroyed.  The  court  overruled  the  objec- 
tion, and  the  witness  answered  the  question. 
In  this  ruling  there  was  no  error.  The  wit- 
ness had  testifled  that  he  went  to  sea  when 
he  was  14  years  of  age,  and  bad  continued  a 
sailor  for  11  years;  that  subsequently  he  had 
run  a  steam-boat  at  Sabine  Pass,  and  at  the 
time  of  the  storm  was  living  two  miles  dis- 
tant. He  was  65  years  of  age;  and,  accord- 
ing to  his  own  testimony,  the  occupation  of  a 
sailor,  with  short  intervals,  had  been  the 
business  of  his  life.  His  knowledge  of  the 
immediate  locality,  and  of  the  force  of  the 
wind,  and  his  experience  upon  the  water, 
qualihed  him  to  give  an  opinion.  The  fact 
that  other  witnesses  were  enabled  to  testify, 
from  their  own  knowledge,  as  to  the  height 
of  the  waves,  did  not  render  his  opinion  in- 
competent. Jjawson,  Exp.  Ev.  26,  27,  citing 
Thornton  v.  Assurance  Co.,  Feake,  37. 

The  other  assignments  of  error  relate  to  the 
conclusions  of  the  court.  The  court's  flnd- 
Ings  of  fact  are  as  follows:  "(1)  That  over- 
flows from  freshets  and  high  tides  had  hap- 
pened at  Sabine  Pass  many  times  since  1871, 
but  no  storm  or  cyclone,  with  wind  blowing 
at  the  rate  of  60  miles  per  hour,  had  occurred 
there  until  the  storm  and  cyclone  which  oc- 
curred there  on  the  14th  of  June,  1886,  al- 
most destroying  the  town;  (2)  the  court  con- 
cludes, from  the  preponderance  of  evidence, 
that  defendant's  railroad  embankment  was 
not  the  proximate  and  immediate  cause  of 
the  injury  complained  of;  (3)  The  court  con- 
eludes,  from  the  preponderance  of  evidence, 
that  plaintiff's  house  would  have  been  washed 
away  bad  not  the  railroad  track  been  located 
where  it  was;  (4)  the  court  concludes,  from  a 


pieponderanceof  evidence,  that  the  storm  and 
cyclone  of  the  14th  of  June,  1886,  was  one  of 
unusual  violence,  amounting  to  an  act  of  Qod, 
against  which  no  reasonable  amount  of  dili- 
gence and  skill  could  have  provided."  Wa 
quote  the  findings  at  large  because  each  par- 
agraph is  made  the  subject  of  a  separate  as- 
signment of  error.  It  is  evident,  however, 
that  if  either  the  second  or  third  oonelnsion 
of  fact  is  sustained  by  the  evidence  it  is 
wholly  immaterial  whether  the  others  were 
warranted  or  not.  The  real  issue  in  the  case 
was  determined,  by  the  third  finding,  ad- 
versely to  the  plaintiffs;  and  if  this  be  sus- 
tained by  the  evidence  it  is  decisive  of  the 
case.  If  the  house  would  have  been  washed 
away  in  the  absence  of  the  railroad  embank- 
ment, then  the  embankment  was  not  the  prox- 
imate cause  of  the  loss,  and  plaintiffs  were 
nut  entitled  to  recover.  Upon  this,  the  vital 
issue,  it  is  doubtful  If  it  can  be  said  that  the 
testimony  was  conflicting.  It  may  be  that 
the  testimony  of  different  witnesses  tended  to 
different  results.  The  house  was  doubtless 
carried  away  by  the  combined  action  of  the 
wind  and  water.  That  it  would  not  have 
been  destroyed  even  if  the  height  of  the  water 
had  been  less,  it  is  impossible  to  say  from  the 
testimony.  It  follows  that  if  the  evidence 
did  show  that  the  company's  embankment  did 
dam  the  water,  and  cause  it  to  rise  higher 
than  it  would  have  arisen  but  for  the  con- 
struction, it  would  still  be  a  qoestion  wheth- 
er the  Increased  depth  of  water  contributed 
in  any  manner  to  the  destruction  of  the  house. 
We  think  the  court  was  warranted  by  the  evi- 
dence in  concluding  that  it  was  not  proved, 
by  a  preponderance  of  evidence,  that  the  em- 
bankment caused  the  loss  of  the  property. 
The  findings  of  the  court  are  entitled  to  the 
same  respect  as  the  verdict  of  a  jury,  and  can- 
not be  aside  when  there  is  evidence  to  sup- 
port them.  If  the  loss  would  have  occurred 
although  the  embankment  had  never  been 
constructed,  the  plaintiffs  were  not  entitled 
to  recover.  The  judgment  is  therefore  af- 
firmed. 


Morrison  et  al.  v.  Adottb  et  al. 

(Supreme  Court  <if  Texaa.    Feb.  18, 1890.) 

Salb  —  Rescission  —  Faiab  Rbprbsbntations  — 
Bona  Fidb  PuaoaASEas. 

Where  one  has  been  induoed  to  sell  goods  on 
credit  to  a  Arm,  on  tbe  faith  of  a  false  statement 
as  to  its  assets  and  liabilities,  made  by  a  partner 
having  full  opportunity  to  know  that  it  was  false, 
the  seller  may  avoid  the  sale,  and  recover  the 
goods  from  persons  to  whom  they  have  been 
transferred  in  settlement  of  pre-existing  debts, 
they  not  being  borui  fide  purchasers,  though  they 
were  Ignorant  of  the  buyer's  false  representations; 
and,  if  they  have  disposed  of  the  goods,  the  sailer 
can  recover  their  value. 

Appeal  from  district  court,  Galveston 
county. 

Action  by  Morrison,  Herriman  A  Oo. 
against  Adoue  &  Lobit  and  others.  There 
was  judgment  for  defendantSLandpladntifls 
appeal.  Dgtizcd  by  vjOOQIc 
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Witliam  B.  Zoekhart,  for  appellants.  G, 
B.  JIfann,  for  appellees. 

Statton.  J.  On  August  23,  1887,  appel- 
lants, merchants  doing  business  in  the  city 
of  New  Yorlc,  sold  goods  to  C.  W.  Nordholtz 
&  Co.,  a  firm  doin^  business  in  this  city,  who 
about  September  1st  placed  the  goods  bought 
on  credit  among  tlieir  general  stock,  from 
which  they  sold  in  ordinary  course  or  trade 
until  abont  September  19th,  when  they  sold 
their  entire  stock  to  the  many  defendants,  in 
settlement  of  debts  for  the  most  part  due 
when  the  goods  were  bought  from  appellants. 
After  the  sale  was  made  by  Nordholtz  &  Co., 
appellants  demanded  the  goods  sold  by  them, 
before  appellees  had  disposed  of  them,  claim- 
ing the  right  to  avoid  the  sale  on  the  ground 
that  Kordholtz  &  Co.  had  induced  tbera  to 
sell  the  goods  by  fraudulent  statements  as  to 
the  assets  and  liabilities  of  that  firm.  Ap- 
pellees refused  to  deliver  the  goods,  and  this 
action  was  brought  against  them  to  recover 
as  for  the  conversion,  the  petition  setting 
out  the  goods  on  which  appellants  claimed 
the  right  to  avoid  the  sale.  The  statement 
on  account  of  which  the  sale  was  made  and 
credit  given  was  as  follows: 

"N.  Y.,  8— 28rd,  1887. 

"The  following  statement  is  made  by  me 
to  Morrison,  Herriman  &  Co.,  as  a  basis  of 
credit  on  this  and  all  future  purchases  by — 

"Name,  G.  W.  Nordholtz  &  Co. 

"Residence,  Galveston,  Texas. 

ABSaTS. 

Aug.  5th,  »87. 

Stock  at  valae t8S,987  43 

Ontctanding  accounts,  gooO. 4,973  45 

Caah  in  hsod,  and  In  bank 886  00. 

Total $44,814  87 

UABILITIBS. 

Owe  for  Hdse.  on  open  account  I  •  .  .„,  «m 

Owe  for  Mdae.  settled  byncte    J *  *»""  ** 

Borrowed  money 10,180  00 

Other  debts,  bank 8,000  00 

tl7,930  28 

SnrpUls «8e,414  81 

"Indebtedness,  past  dne,  none. 

"Indebtedness  extended,  part  of  Claflin's 
acct,  say  81,500. 

"Insured  for  $30,000. 

"Sales  for  cash,     )  ^,  -^^ 

"Sales  on  credit,  \  *°'*^' 

-Rent,  62,400. 

"Other  expenses,  reduced  considerably 
firom  last  year,  ab't. 

"Buying  altogether  5/6000. 

t Signature]  "  G.  W.  Nordholtz  &  Co.  " 
t  is  shown  that  goods  sold  from  the  en- 
tire stock  of  Nordholtz  &  Co.,  from  the  time 
of  the  purchase  in  question  until  the  trans- 
fer to  appellees,  amounted  to  about  95,000. 
After  the  transfer  was  made  an  inventory 
was  taken  by  appellees,  or  under  their  direcr 
tion,  in  the  taking  of  which  neither  member 
of  the  firm  of  Nordholtz  &Oo.  was  permitted 
to  be  present  or  to  participate.  That  in- 
ventory showed  stock  on  hand  not  exceed- 


ing $32,000  in  value.  But  three  witnesses 
testified,  and  only  two  of  them  knew  any- 
thing about  the  value  of  the  stock  when 
statement  was  made  by  Nordholtz  &  Co.,  or 
when  transferred  to  appellees.  G.  W.  Nord- 
holtz staled:  "When  I  left  Galveston  for 
New  York,  in  1887,  the  stock  of  G.  W.  Nord- 
holtz &  Co.  was  worth  about  as  much  as  was 
shown  by  statement,  viz.,  $.38,987.42,  and 
the  other  items  given  in  the  statement  were 
approximately  correct  at  the  time  as  given." 
He,  however,  admitted  an  indebtedness  of 
$21,000  existing  before  he  went  to  New 
York,  and  at  the  time  he  mnde  the  statement,' 
and  it  was  conceded  by  defendants  that  a  fur- 
ther indebtedness,  which  he  denied,  amount- 
ing to  $2,550.46,  then  existed.  The  other 
member  of  the  firm  of  Nordlioitz  &  Co.  testi- 
fied as  follows:  "I  was  the  paitner  of  G.  W. 
Nordholtz  in  the  firm  of  G.  W.  Nordholtz  & 
Co.,  and  am  executor  without  bond  of  the 
estate  of  Ferdinand  Emme,  deceased.  Nord- 
holtz did  the  buying  for  the  firm,  and  for 
that  purpose  went  on  to  New  Y<vk  in  1887, 
while  I  remained  in  the  store.  No  account 
of  stock  was  taken  before  Nordholtz's  de- 
parture for  New  York,  in  August,  1887,  and 
none  had  been  taken  since  January  1st  of 
that  year.  AVhen  Nordholtz  left  for  New 
York,  in  August,  1887,  the  stock  on  hand 
was  not  worth  more  than  twenty-two  or 
three  thousand  dollars.  Very  few  goods  had 
been  bought  by  the  firm  for  ayear  prior  to 
August,  1887,  as  business  had  not  been  good, 
and  I  bad  done  all  I  could-  to  restrain  Nord-' 
holtz  from  Incurring  new  obligations  for  the 
firm.  I  had  told  him  that  we  must  stop  buy- 
ing, except  as  should  be  absolutely  neces- 
sary; and  that  when  we  did  buy  it  should 
only  be  from  home  people,  and  in  small  quan- 
tities at  a  time.  Previous  to  and  whileNurd-' 
holtz  was  in  New  York,  in  August,  1887, 
the  sales  were  very  light.  Tlie  year  had 
been  a  very  bad  one,  and  sales  light,  particu- 
larly in  July,  August,  and  September,  which 
are  always  dull  months.  At  the  time  Nord- 
holtz went  to  New  York,  in  August,  1887, 
the  firm  was  indebted  to  Albert  Sundt  $2,600 
of  the  $3,005.40  owing  to  him  at  the  date  of 
the  transfer  to  defendants,  viz.,  September 
19,  1888;  to  Mrs.  Ernestine  Schulte,  $1,500;' 
to  Texas  Banking  &  Insurance  Company, 
$500;  to  Ball,  Hutchings  &  Co.,  $600,— 
which  was,  as  was  also  the  debt  to  the  Texas 
Banking  ft  Insurance  Company,  a  renewal 
of  a  pre-existing  debt;  to  H.  Miller,  $1,700; 
to  L.  Sc  H.  Blum,  at  least  $600;  to  P.  J. 
Willis  &  Bro.,  at  least  $773;  to  Adoue  & 
Lobit,  at  least  $3,000;  to  the  estate  of  Ferd. 
Emme,  $12,000,  including  principal  and  inter- 
est: to  Charnock  &  Co.,  $800;  and  to  Mrs. 
Wright,  $5,000.  While  gone,  in  1887,  Nord- 
holtz bought  between  eight  and  nine  thou- 
sand dollars'  worth  of  goods,  which  were  re- 
ceived in  stock  by  Nordholtz  &  Co.,  on  about 
September  1,  1887.  The  statement  made  by 
Noi-dholtz,  August  23,  1887,  which  is  at- 
tached to  the  deposition  of  E.  M.  Post  in  this 
case,  is  greatly  exaggerated.    The  value  of 
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the  stock,  as  stated  therein,  is  greatly  above 
what  its  true  value  was.  The  indebtedness 
of  the  firm  is  underestimated,  and  of  the  out- 
standing accounts,  stated  to  be  $4,900,  all  of 
which  was  asserted  in  the  statement  to  have 
been  good,  not  more  than  50  cents  on  the 
dollar  could  have  been  collected.  I  assisted 
in  taking  the  inventory  of  stock  after  the 
transfer  for  three  days,  when  objection  was 
made  by  the  defendants  to  my  being  present, 
and  I  was  excluded  from  the  store.  The  in- 
ventory was  taken  at  invoice  prices,  wliile  I 
was  tliere;  and  when  I  saw  it,  two  or  three 
days  after  its  completion,  footed  ap  thirty- 
on^ortwo  tliousand  dollars."  Cross-exam- 
ined, the  witness  said:  "  The  debt  of  the  firm 
to  the  Emme  estate  amounted  to  $12,000  at 
at  the  time  NordhoUz  went  to  New  York. 
My  statements  as  to  amounts  of  our  indebt- 
edness, amount  of  stock,  and  other  figures 
are  my  recollection  and  belief..  I  was  famil- 
iar with  the  stock  and  Indebtedness  of  the 
firm,  and  had  entire  charge  of  the  business 
while  Nordholtz  was  gone. " 

From  the  evidence,  it  will  be  seen  that  the 
indebtedness  of  the  firm,  at  the  time  state- 
ment was  made,  was  largely  in  excess  of 
sum  stated;  and,  while  Nordholtz  did  not 
state  all  the  indebtedness,  he  did  not  question 
the  accuracy  of  bis  partfter's  statement, 
which  showed  an  indebtedness  exceeding 
$28,000.  If  the  statement  of  the  other  part- 
ner is  correct,  the  statement  of  assets  made 
to  appellants  was  largely  in  excess  of  all 
owned  by  the  firm,  and  the  inventory  made 
by  appellees,  or  under  their  direction,  tends 
to  corroborate  the  testimony  of  that  witness. 
As  Nordholtz  and  partner  were  not  permitted 
to  be  present  and  to  participate  in  making 
inventory  of  stock,  at  time  appellees  bought, 
the  latter  cannot  well  question  its  accuracy. 
When  we  take  into  consideration  the  fact 
that  Nordholtz  bought  eight  or  nine  thousand 
dollars  worth  of  goods  while  in  New  York, 
at  the  time  he  bought  from  appellants,  and 
that  those  goods  went  into  the  stock  bought 
by  appellees,  it  is  evident  that  the  statement 
of  stock  on  hand  August  23d  was  excessive. 
If  we  add  to  the  amount  then  stated  $8,000, 
we  have  $46,987.42,  from  which,  if  we  de- 
duct $5,000  on  account  of  sales,  there  ought 
to  have  been  on  hand,  when  appellees  bought, 
$41,987.42,  when  in  fact,  from  inventory 
taken  when  appellees  bought,  there  was  not 
more  than  $32,000  in  stock  on  hand.  These 
facts  show  that  the  statement  as  to  assets 
and  liabilities  was  incorrect,  and  both  so  in 
the  direction  to  obtain  credit. 

In  making  a  statement  for  such  a  purpose, 
the  parlner  making  it  ought  not  to  be  heard 
to  say  that  he  was  ignorant  as  to  the  condition 
of  tlie  firm  business;  for  it  was  his  duty  to 
know,  and  to  make  no  statement  not  sub- 
stantially correct,  when  he  knew  that  the 
seller  was  to  be  influenced  by  it.  The  evi- 
dence shows  that  early  in  18S7  appellants  had 
refused  to  fill  an  order  made  by  Nordholtz  & 
Co.  because  the  business  up  to  that  time  had 
not  been  satisfactory,  but  that  the  firm  after- 


wards paid  sum  due,  when  appellants  deter- 
mined not  to  reopen  an  account,  but  were  in- 
duced to  do  so  by  the  favorable  statement 
made  August  23,  1887.  The  cause  was  tried 
without  a  Jury,  and  we  have  not  the  benefit 
of  the  Judge's  conclusions  of  fact  and  law. 
Appellees  answered  by  demurrers  and  by  gen- 
eral denial,  and  did  not  plead  that  they  were 
innocent  purchasers,  though  in  their  brief  it 
is  suggested  that  under  the  facts  proved  such 
is  their  character.  It  is  well  settled  that  a 
seller,  who  is  induced  to  sell  by  a  false  state- 
ment of  material  fact  or  facte  made  by  the 
buyer,  is  entitled  to  avoid  the  sale  in  all  cases 
in  which  the  false  statement  is  made  witii 
knowledge  of  ite  falsity  by  the  person  making 
it.  A  false  statement  made  by  a  buyer,  who 
has  full  opportunity  to  know  whether  it  is 
true  or  not,  in  reference  to  a  material  fact, 
although  it  may  not  be  actually  known  by 
him  to  t>e  false,  also  furnishes  ground  for 
avoidance  of  the  sale,  if  it  be  made  when  he 
has  no  reason  to  believe  it  to  be  true.  In  the 
case  before  us,  it  is  shown  that  the  penon 
who  made  the  representations  which  induced 
appellants  to  sell  was  an  active  partner  in  the 
purchasing  firm,  and  that  by  the  use  of  the 
means  within  his  reach  he  could  and  ought 
to  have  known  that  his  statements  were  not 
substentially  true.  A  person  so  situated 
ought  not  to  be  heard  to  say  that  he  does  not 
know  what  his  firm  owns  and  owes.  He 
must  be  held  to  have  made  a  statement  as  to 
the  assets  and  liabilities  of  bis  firm  known 
by  him  to  be  untrue,  or  to  have  made  the 
statement  recklessly,  without  making  that 
inquiry  which  good  faith  required  he  should 
make  before  making  a  statement  Intended  to 
influence,  and  which  he  knew  would  influ- 
ence, the  sellers.  In  either  case,  appellants 
were  entitled  to  avoid  the  sale  so  long  as  the 
goods  sold  were  in  the  hands  of  any  person 
not  a  bona  fide  purchaser.  Appellees,  hav- 
ing purchased  solely  in  payment  of  existing 
debts,  cannot  claim  to  be  such  purchasers, 
although  they  may  have  known  nothing 
of  the  untrue  statements  which  induced 
appellante  to  sell  to  Nordholtz  &  Co.  Appel- 
lees having  refused  to  deliver  the  goods  sold 
by  appellante  to  Nordholtz  &  Co.,  although 
demanded  before  they  had  disposed  of  any  of 
them,  it  is  the  right  of  the  latter  to  recover 
their  value;  but  as  the  case  is  presented  this 
court  cannot,  with  certainty  of  doing  justice, 
render  a  j  udgment.  Appellees  are  liable  only 
for  the  value  of  such  goods  sold  by  appellants 
as  were  received  by  them,  and  in  the  absence 
of  evidence  showing  what  part  of  the  goods 
they  did  receive,  or  that  this  cannot  now  be 
accurately  ascertained,  resort  should  not  be 
had  to  presumptions  which  may  be  drawn 
from  facto  proved.  What  goods  appellante 
sold  to  Nordholtz  &  Co.  is  shown,  and  their 
value  may,  no  doubt,  be  esteblished  with 
reasonable  accuracy.  It  is,  however,  ren- 
dered probable  that  some  of  the  goods  may 
have  been  sold,  in  ordinary  course  of  busi- 
ness, before  the  sale  to  appellees.  If  so.  ap- 
pellees have  or  ought  to  have  it  in  their  power 
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to  show  what  was  bo  sold,  by  showing  what 
tbej  received;  for  they  received  all  that  had 
not  been  sold  before  thei  r  pu  rchase.  At  ti  me 
appellees  were  notified  of  appellants'  election 
to  avoid  the  sale,  they  still  held  the  goods, 
and  their  refusal  to  deliver  them  made 
them  wrong-doers,  against  whom,  in  the  ab- 
sence of  direct  evidence,  much  ought  to  be 
presnmed.  When  demand  was  made,  they 
became  aware  of  the  right  of  appellants,  and 
then  had  It  in  their  power  to  ascertain  with 
accuracy,  so  far  as  the  record  shows,  what 
goods  belonging  to  appellants  they  held.  It 
seems  to  as  that  it  then  became  tlieir  duty  to 
ascertali^  that  fact,  and  if  they  failed  to  do 
so,  and  sold  the  goods  to  other  persona,  there- 
by depriving  appellants  of  the  power  to  show 
what  goods  came  into  their  hands,  then  they 
ought  to  be  held  liable  for  the  valueof  all  the 
goods  sold  by  appellants  to  Nordholtz  &  Co. 
The  burden  of  proof  ought  to  rest  on  appel- 
lees to  show  what  goods  they  received ;  and, 
as  the  case  now  appears  from  the  record,  if 
they  fail  to  do  this  judgment  ought  to  be  ren- 
dered against  them  for  the  full  value  of  the 
goods  sold  to  their  vendors  by  appellants. 
Preston  V.  Leighton,  6  Md.  97;  Whart.  £v. 
§§  1265.  1266;  1  Greenl.  £v.  §  37.  Thejudg- 
ment  will  be  reversed,  and  the  cause  remand- 
ed, that  both  parties  may  have  opportunity  so 
to  present  the  case  that  justice  between  them 
may  be  done     It  is  so  ordered. 


Western  Union  Tel.  Co.  v.  Smith. 

(Supreme  Court  of  Texat.    Feb.  18, 1890.) 

Tbleorafb   Cokpakies  —  Nbouobncb  —  Remotb 

AND  COKJSCTDKAI,  DaMAOBS. 

Plaintiff  delivered  to  a  telegraph  company 
for  transmission  a  message  as  follows:  "R.,  [ad- 
dreased.]  Meet  ma  in  C.  Saturday  nl^ht.  8.;" 
which  was  not  delivered  to  R. ,  and  plaintiff  brought 
an  action  against  the  company,  alleging  that  by 
its  negligence  he  was  put  to  expense  in  hiring  a 
conveyance  to  go  from  C.  to  R.'s  home,  and  back 
again;  that  by  loss  of  time  he  failed  to  meet  im- 
portant engagements ;  and  that,  by  reason  of  ez- 
Sosnre,  his  health  was  greatly  impaired, — to  his 
amage  a  named  sum.  Held,  that  the  petition 
was  Md  on  demurrer,  the  damages  being  too  re- 
mote, conjectural,  and  not  in  contemplation  of  the 
{Mirtles,  in  case  of  a  breach  of  the  contract. 

Appeal  from  district  court,  Colorado  county. 

Action  by  Frank  M.  Smith  against  the 
Western  Union  Telegraph  Company  for  faiU 
ore  to  deliver  a  message.  Defendant  filed  a 
general  demurrer  to  the  petition,  on  the 
ground  that  the  damages  were  too  remote 
and  conjectural,  and  were  not  in  the  contem- 
plation of  the  parties  in  case  of  a  breach  of 
the  contract.  The  court  overruled  the  de- 
murrer, there  was  a  judgment  for  plaintiS, 
and  defendant  appeals. 

summon*  <£  Field,  for  appellant.  Mc- 
Lean  tt  Munson,  for  appellee. 

HENBTt  J.  Appellee  delivered  to  appel- 
lant the  following  message,  to  be  trans- 
ported over  its  wires:  "Merkel,  Tex.  10,  21, 
1886.  To  J.  C.  Batclia,  Columbus,  Texas, 
Care  of  Simpson  ACrebte:  Meet  me  in  Co- 


lumbus, Saturday  night.  [Signed]  Frank 
M.Smith."  Plaintiff  in  his  amended  peti- 
tion charges  that  he  is  a  merchant,  a  banker, 
and  the  treasurer  of  Jones  county,  Tex.;  that 
on  the  21st  day  of  October,  1886,  he  was  at 
Merkel,  and  having  Impoi-tanl  business  with 
said  liatclifF,  who  resided  in  Coleman  coun- 
ty, and  being  then  on  his  way  to  said  county 
to  have  a  personal  interview  with  him,  and 
being  pressed  for  time  because  he  bad  other 
important  engagements  to  meet,  and  the  nat- 
ure of  his  business  at  home  demanding  his 
speedy  return,  be  sent  the  above  dispatch, 
and  paid  50  cents  for  transmitting  it;  that 
when  he  delivered  the  message  "he  informed 
defendant's  agent  that  the  message  was  im- 
portant, and  of  the  circumstances  making 
necessary  its  speedy  transmission  and  deliv- 
ery;" that  plaintiff  proceeded  on  his  journey, 
and  on  his  arrival  at  Columbus  be  failed  to 
find  said  Katcliff,  and,  on  inquiry,  he  found 
that  the  message  had  not  been  delivered  to 
Simpson  &  Crebbs,  although  they  had  an  of- 
fice in  said  city  which  was  well  known  to  de- 
fendant's agent  there;  that  at  the  date  of  said 
message  Simpson  &  Crebbs  were  transacting 
said  Uatclift's  business,  and,  if  the  message 
had  been  delivered  to  them,  it  would  have 
been  forwarded  to  Ratcliff  in  ample  time  for 
him  to  have  met  plaintiff,  and  he  would  have 
done  so,  saving  plaintiff  from  further  delay; 
that  on  account  of  the  non-delivery  of  the 
message,  he  was  compelled  to  incur  great  ex- 
pense in  procuring  a  conveyance  to  the  home 
of  Katcliff,  which  was  about  25  miles  distant 
from  Columbus;  that  on  reaching  the  hon)e 
of  Katcliff  he  found  him  absent,  and  plaintiff 
had  to  go  a  distance  of  25  miles  further  to 
find  him;  that  by  reason  of  the  delay  in  find- 
ing Katcliff  he  reached  Columbus  on  his  re- 
turn too  late  for  the  train,  and  in  order  to 
recover  as  much  time  as  possible,  and  obviate 
the  delay  of  one  day,  he  employed  a  livery  man 
to  drive  liim  to  the  town  of  Sealey,  to  anoth- 
er railroad,  a  distance  of  about  30  miles; 
that  by  reason  of  the  failure  to  deliver  the 
message  he  is  damaged  the  amount  paid 
therefor:  that  he  failed  to  meet  "important 
engagements  previously  made  with  parties; 
that  be  suffered  great  loss  of  time,  and  was 
greatly  damaged  in  his  business  at  home; 
that  he  incurred  heavy  expenses  of  travel, 
horse  hire,  board,"  etc.;  that  he  was  sub- 
jected to  great  hardship  of  travel  and  exposed 
to  cold,  wet,  and  disagreeable  weather,  result- 
ing in  impairment  of  health,  and  great  phys- 
ical and  mental  suffering,  and  that  he  in- 
curred great  expense  for  medical  attention, 
to  his  further  actual  damage  92,000;  that  the 
non-delivery  of  the  message  was  caused  by 
the  gross  and  willful  negligence  of  defend- 
ant's agents;  that  defendant  has  ratified  the 
negligent  acts  of  its  agents,  and  has  been 
guilty  of  negligence  in  the  selection  of  its 
servants,  whose  gross  and  willful  negligence 
led  to  the  non-delivery  of  the  message, 
wherefore  he  prays  for  $1,000  as  exemplary 
damages.  The  defendant  filed  a  general  de- 
murrer to  the  petition.    We  think  the  court 
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erred  in  not  sustninlng  the  demurrer.  As 
appellee  requests  us  to  flnnlly  dispose  of  the 
case,  the  Judgment  is  reversed,  and  the  cause 
is  dismissed. 


HCBBARD  V.  Cos. 

(Supreme  Court  of  Texas.    Feb.  18, 1890,) 
Deeds — Otim  Intsk  Vivos — Deuysbt. 

1.  In  an  action  to  quiet  title  it  appeared  that 
plaintiff's  grantor,  having  frequently  expressed 
the  desire  that  plaintiff  should  have  her  land, 
brought  a  notary  to  hertaotise  that  she  might  exe- 
cute and  acknowledge  a  deed  therefor  to  ^aintiff, 
which  she  did,  saying  that  it  was  for  past  services 
rendered  her,  staticg  the  items,  and  requiring  the 
notary  to  cast  them  up,  and  to  put  the  result  into 
the  deed  as  its  consideration.  The  notary  then,  in 
the  grantor's  presence,  handed  the  deed  to  plain- 
tiff, who  locked  it  up  in  a  box  containing  papers 
belonging  to  him,  and  put  the  box  in  a  wardrobe, 
which  he  also  locked,  though  the  grantor  kept  its 
key,  with  others,  she  and  plaintiff  living  in  the 
same  house.  Held,  that  there  was  s  sufBcient  de- 
livery and  acceptance  of  the  deed. 

8.  In  an  action  to  recover  money  alleged  to 
have  been  given  to  plaintiff  by  defendant's  testa- 
tor,  two  witnesses  testified  that  when  one  of  them 
paid  testator  certain  money  she  expressed  the  in- 
tention of  giving  it  to  plaintiff;  that  the  testator 
was  expecting  to  die,  and  said  she  had  already 
given  aU  her  property  to  plaintiff ;  but  at  the  wit- 
ness' suggestion  she  made  a  will  to  that  effect. 
Plaintiff  testified  that  before  she  died  she  gave  the 
money  to  him,  and  he  put  it  in  a  box  with  papers 
belonging  to  him.  Held,  that  the  evidence  was  not 
saffident  to  show  delivery  of  the  money;  plain- 
tiffs testimony  as  to  a  transaction  with  a  decedent 
being  inadmissible. 

Commissioners'  decision.  Appeal  from 
district  court,  Fayette  county. 

James  B.  Cox  sued  Evander  Hubbard,  al- 
leging that  he  was  the  owner  and  in  posses- 
sion of  40  acres  of  land,  described  in  his  pe- 
tition, to  which  defendant  was  asserting  a 
claim  which  clouded  plaintiff's  title  to  the 
land,  and  obstructed  his  free  use  and  enjoy- 
ment of  the  same  and  the  sale  thereof.  He 
also  sued  to  recover  a  deed  to  said  land,  made 
to  him  by  a  Mrs.  P.  W.  Davis  on  the  27tb 
day  of  June,  1888,  and  of  which  defendant, 
he  alleged,  had  wrongfully  deprived  him. 
Finally  he  sued  to  recover  of  defendant  the 
sum  of  91,000,  which  he  alleged  defendant 
had  forcibly  and  unlawfully  taken  from  bis 
possession.  Defendant  answered  that  he 
made  no  claim  to  the  land  except  as  executor 
of  the  will  of  Mrs.  Davis,  and  tliat  the  money 
was  bequeathed  to  him  by  the  residuary  clause 
of  such  will.  There  was  judgment  for  plain- 
tiff, and  defendant  appeals. 

Hume  A  Kleberg,  for  appellant.  Phdps 
A  Lane,  for  appellee. 

CoLLARD,  J.  Both  the  questions  involved 
in  this  case  are  mixed  questions  of  law  and 
fact.  Was  the  deed  of  Mrs.  Davis  to  Cox  de- 
livered by  ber,  and  accepted  by  him?  and 
was  the  money  so  delivered  and  accepted? 
When  these  questions  are  answered  in  the 
afBrmative  or  negative,  no  other  points  need 
be  considered.  If  she  had  absolutely  con- 
veyed the  land  and  the  money  to  Cox,  she 
could  not  afterwards  dispose  of  the  same  by 
gift  or  will.    If  she  had  not  parted  with  the 


title  to  the  land,  the  will  mnst  have  effect: 
and  if  she  had  not  given  and  delivered  him 
the  91.000.  but  only  intended  at  one  time  to 
do  BO,  then  her  undisputed  gift  and  delivery 
of  it  to  the  defendant,  Hubbard,  must  be 
held  to  be  final  and  conclusive.  Delivery  by 
the  grantor  and  aocept«nce  by  the  grantee  of 
a  deed  are  both  required  to  pass  title  to  land; 
both  facts  may  be  established  by  circum- 
stances, aa  well  as  direct  proof.  Dikes  y. 
Miller.  24  Tex.  42-5;  Tuttle  v.  Turner.  28  Tex. 
773;  Van  Hook  v.  Walton,  Id.  59;  McLaughlin 
▼.  McManitrle,  63  Tex.  553.  Actual  manual 
delivery  is  not  necessary,  nor  is  it  material 
that  the  delivery  be  by  the  grantor  in  person, 
to  constitute  a  good  delivery.  The  form  and 
manner  of  doing  the  act  is  not  important,  so 
it  is  the  manifest  intention  of  grantor  to  de- 
liver. Devi.  Deeds,  §§  261,  262.  269.  The 
facts  and  circumstances  of  this  case  show 
that  it  was  tlie  intention  of  Mrs.  Davis  to 
convey  and  deliver  the  title  to  the  land  to 
Cox.  She  bad  frequently  expressed  the  de- 
sire that  he  should  have  the  property,  and 
that  her  relatives  should  not  The  notary 
WHS  brought  to  her  house,  so  that  she  might 
execute  the  deed,  and  acknowledge  it.  When 
the  parties  were  all  present  for  this  purpose, 
she  again  stated  that  it  was  her  desire  to  deed 
Cox  the  property  for  past  services  he  had 
rendered  her,  stated  the  items,  and  had  the 
notary  to  cast  them  up,  the  result  of  which 
was  put  in  the  deed  as  its  consideration.  He 
had  t>een  living  with  her  for  many  years,  at- 
tending to  ber  affairs,  and  an  illicit  intimacy 
had  grown  up  between  them.  Under  these 
circumstances,  the  deed  was  written  at  her 
request,  signed  and  duly  acknowledged  by 
her,  after  which,  in  her  presence,  it  was 
handed  to  Cox  by  the  notary.  These  acts  and 
declarations,  in  our  opinion,  tend  to  evidence 
a  complete  delivery.  When  her  property  was 
mentioned  afterwards,  she  stated  that  she 
had  deeded  it  to  Cox.  It  has  been  said  that 
"the  doctrine  seems  to  be  settled  •  •  • 
that  where  a  party  executes  and  acknowledges 
a  deed,  and  afterwards,  either  by  acts  or 
words,  expresses  his  will  that  the  same  is  for 
the  use  of  the  grantee,  especially  where  the 
assent  of  the  grantee  appears  to  the  transac- 
tion, it  shall  be  sufficient  to  convey  the  es- 
tate, although  the  deed  remains  in  the  hands 
of  the  grantor."  Devi.  Deeds,  §  262.  The 
foregoing  extract  might  not  be  the  law  of  all 
cases.  Every  case  must  depend  upon  the 
facts  and  circumstances  attending  it,  and  the 
relations  of  the  parties.  We  think  there 
must  be  an  intention  to  deliver,  and  there 
must  be  acts  tending  to  show  an  execution  of 
that  intention.  There  was  evidence  support- 
ing the  coui-t's  finding  that  Cox  accepted  the 
deed.  He  In  fact  received  it  from  tlie  hands 
of  the  notary,  immediately  after  its  execution 
and  acknowledgment,  in  response  to  the  de- 
livery and  intent  to  deliver  by  the  grantor, 
and  this  in  her  presence.  He  put  the  deed 
away  in  a  box  with  other  papers  l)elonging 
to  him,  containing  old  wills  of  Mrs.  Davis. 
He  claimed  the  tox,  locked  it,  put  it  away 
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in  a  wardrobe  on  the  place,  which  he  also 
locked.  The  key,  It  was  true,  was  kept  by 
Mrs.  Davis  with  other  keys,  tied  together, 
under  her  pillow;  bnt  the  parties  lived  to- 
gether in  the  same  house,  and  the  court  might 
well  have  concluded  that,  under  such  circum- 
stances, the  fact  that  she  carried  the  keys  was 
not  significant,  or  at  least  ought  not  to  out- 
weigh otiier  direct  proof  of  delivery  and  ac- 
ceptance.  His  declining  to  record  the  deed, 
and  his  expressions  to  that  effect  before  the 
execution  of  the  deed  or  afterwards,  on  the 
groDnd,  as  he  stated,  that  he  did  not  want 
bis  children  to  bother  ber  about  the  property 
if  he  shoold  die  first,  would  not  necessarily 
Imply  that  he  did  not  accept  the  conveyance 
of  the  fee.  It  most  probably  meant  that  he 
intended  she  should  use  and  enjoy  tlie  prop- 
erty as  long  as  she  lived,  which  would  not 
be  inconsistent  with  his  ownership  of  the 
title,  and  acceptance  of  it  in  good  faith. 

The  next  question  is,  was  Mrs.  Davis'  in- 
tention to  give  the  $1,000  to  Cox  finally 
executed  and  carried  Into  effect?  The  testi- 
mony upon  this  subject,  besides  that  of  Cox 
himself,  is  that  of  Baker,  the  notary,  and 
J.  C.  Brown.  Baker  says  he  was  over  at 
Mrs.  Davis'  house  two  days  after  the  execu- 
tion of  the  deed,  when  J.  G.  Brown  paid  her 
91,200  on  land  he  had  purchased  from  her. 
He  says:  "When  Brown  paid  her  the  money, 
she  said  she  intended  to  take  this  money, 
and  use  It  for  what  she  needed,  and  whatever 
was  left  of  it  she  intended  to  give  to  Cox," 
She  was  very  sick  at  the  time,  and  did  not 
expect  to  live.  She  and  Brown  then  had 
some  conversation  about  a  will,  and  she  re- 
marked: "I  do  not  see  the  necessity  of  mak- 
ing a  will,  as  I  have  already  given  everything 
to  Ckix."  Brown  told  her  it  would  be  better, 
and  she  finally  execated  the  will.  Brown 
testified  that  when  he  went  over  to  pay  her 
for  the  land,  and  give  his  note  for  the  bal« 
ance,  she  told  him  she  was  going  to  give  the 
91,200  to  Cox.  At  this  time  she  said  she 
bad  already  made  a  deed  to  Cox  for  the  land. 
Brown  advised  her  to  make  a  will  to  that  ef- 
fect, as  at  her  death  her  relatives  might 
attack  the  deed.  She  then  made  a  will  leav- 
ing to  Cox  all  her  property,  real  and  personal. 
Oox's  evidence  shows  that  she  gave  and  de- 
livered to  him  the  91,000,  as  alleged,  but  the 
evidence,  being  objected  to  by  defendant, 
was  allowed  to  go  in,  the  trial  being  before 
tlie  Judge;  but  the  Judge  who  made  up  the 
statement  of  facts,  the  parties  failing  to 
agree,  in  his  certificate  thereto  says  he  did 
not  consider  Cox's  testimony  relating  to 
transactions  and  conversations  with  Mrs. 
Davis.  Cox  also  testified  that  when  she  gave 
him  the  money  he  put  it  in  the  box  with  the 
deed,  and  locked  it  in  the  wardrobe.  This 
testimony  was  also  objected  to.  We  are  in 
doubt  as  to  whether  the  court  considered  this 
a  transaction  with  Mrs,  Davis.  We  think 
Dopartof  It  was  admissible.  The  court  may 
liave  inferred  from  the  fact  that  Mrs.  Davis 
bad  expressed  her  intention  to  give  Cox  the 
money,  and  the  fact,  as  stated  by  him,  that 


he  had  possession  of  It,  that  she  hnd  actually 
given  and  delivered  it  to  liim.  We  cannot 
tell  exHctly  what  evidence  of  Cox  the  court 
did  consider.  At  all  events,  leaving  out 
such  of  the  evidence  of  Cox  as  should  have 
been  excluded,  we  are  not  satisfied  with  the 
conclusion  of  the  learned  trial  judge  as  to 
the  delivery  of  the  money  to  him.  AH  that 
the  evidence  shows  was  that  she  intended  to 
give  it  to  him.  This  intention  is  shown  by 
her  expressions,  and  the  will  in  his  favor  was 
not  to  take  efFect  until  after  her  death.  In 
the  mean  time,  before  she  died,  she  gave  the 
money  to  defendant,  Huhbard.  This  final 
disposition  of  it  revoked  her  intention  to  give 
it  to  Cox,  and  must  have  effect. 

We  conclude  the  judgment  of  the  lower 
court  should  be  affirmed  in  so  far  as  it  ad- 
judged the  land  to  plaintiff,  and  revei-sed  in 
so  far  as  it  adjudged  a  recovery  of  the  money 
by  him.  and  that  judgment  be  rendered  in 
favor  of  defendant,  Hubbard,  for  the  $1,000 
sued  for,  so  that  plaintiff  take  nothing  by  his 
suit  for  the  money. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  affirmed  in  part,  and  reversed  and 
rendered  in  part,  as  per  opinion. 


FEatjEs  et  aJ.  v.  Hadek. 

{Supreme  Court  of  Texat.    Jon.  81, 1890.) 

CoNTBAom— BaTwaaii  Hbibs— Cohiconitx  Paor- 

SBTT. 

1.  An  agreement  between  heirs  to  divide  the 
estate  according  to  law,  which  Is  based  on  a  mls- 
constniotton  of  the  law  of  inherttanoe,  whereby 
one  reaoonoes  a  part  of  her  le^al  share  on  the  er- 
roneous snpposltion  that  the  others  are  entitled  to 
it,  and  without  receiving  any  consideration  there- 
for, does  nut  bind  her  to  that  construction. 

9.  The  fact  that  the  personalty  is  divided  In  ao- 
cordanoe  with  the  parties'  sappositlon  of  what  the 
agreement  requires  does  not  estop  saoh  heir  to 
claim  that  she  is  not  bound  to  divide  the  realty. 

8.  ITnder  Kev.  Bt.  Tex.  art.  1668,  providing 
that,  on  death  of  husband  or  wife,  leaving  chil- 
dren, the  surviving  spouse  shall  take  one-half  of 
the  community  property,  and  the  children  the  other 
half,  a  surviving  child  inherits  all  of  a.  deceased 
parent's  half  of  the  community  estate,  to  the  az- 
olnsion  of  grandohilckren. 

Commissioners'  decision.  Appeal  from 
district  court,  Houston  county. 

Action  by  M.  E.  Haden,  a  daughter  of 
Philip  and  Eliza  Alston,  deceased,  against 
Dock  Pegues  and  others,  grandchildren  of 
decedents.  Plaintiff  claimed  four-sixths  of 
the  entire  estate  of  decedents,  consisting  of 
all  of  Eliza  Alston's  half  of  the  community 
property,  and  one-sixtb  of  the  estate  of 
Philip  Alston,  under  his  will.  Eliza  Alston 
died  in  1877,  and  Philip  Alston  in  1879. 
Defendants  claimed  that  plaintiff  should  have 
but  one-fourth  of  Eliza  Alston's  half  of  the 
community  property,  as  there  were  four  chil- 
dren, or  their  descendants,  of  decedents.  The 
parties  had  entered  into  an  agreement,  re- 
ferred to  in  the  opinion,  to  divide  the  prop- 
erty. Bev.  St.  Tex.  art.  1653,  provides  that, 
on  death  of  husband  or  wife,  leaving  cbil* 
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dren,  the  surviving  spouse  stiall  take  one> 
half  of  tbe  community  property,  and  Uie 
cliildren  sliall  take  tbe  other  lialf.  Judg- 
ment for  plaintiff  and  defendants  appeal. 

l^unn  A  Denny,  for  appellants  Angas 
Alston,  J.  M.  ITorrest  and  wife,  and  B.  F. 
Gabiness  and  wife.  Sastham  Bros,  and 
Earle  Adams,  for  Dock  Fegues  and  wife.  8. 
A.  Miller,  for  William  A.  and  Bernice  Al- 
Bton.  AbercromHe  di  Randolph,  for  appellee. 

GOLi.ABD,J.  Appellants' first  assignment 
of  error  is  as  follows:  "Ttie  agreement 
among  ttie  heirs  to  divide  the  estate  into  four 
parts,  and  to  distribute  it  among  the  original 
heirs,  and  their  descendants,  and  the  part 
exucution  of  such  agreement,  was  binding 
upon  all  such  iieirs;  and  tbe  court  erred  in 
not  so  holding."  The  court  below  came  to 
the  concluslun  that  the  distribution  of  the 
estate  of  Eliza  Alston  was  not  made  under 
the  verbal  agreement  referred  to  in  the  as- 
signment of  error,  and  we  concur  in  that 
'conclusion.  After  the  "general  verbal  agree- 
ment," as  it  is  called,  was  made,  there  was 
a  written  agreement  among  the  parties  to 
divide  Mrs.  Alston's  community  half  of  the 
cattle  among  tbe  grandchildren  and  plaintiff, 
under  tbe  statutes  of  inheritance;  and  the 
statement  of  facts  shows  that  "defendants 
read  in  evidence  a  written  agreement,  of  date 
September  24,  1879,  seven  days  subsequent 
to  the  agreement  to  divide  the  cattle,  where- 
in they  agree  to  a  division  of  the  community 
estate  of  Mrs.  Alston  under  the  laws  of  in- 
lieritance."  It  is  true  that  the  division  of 
the  cattle  and  the  mules,  as  shown  by  tbe 
writing  of  September  2A,  1879,  all  the  parti- 
tion that  was  ever  made,  was  upon  the  basis 
of  one-fourth  to  each  set  of  heirs  or  grand- 
children, and  one-fourth  to  Mrs.  Haden. 
This  was  doubtless  owing  to  the  construction 
given  by  the  parties  at  the  time  of  the  stat- 
ute regulating  the  descent  of  Mrs.  Alston's 
community  estate.  The  division  that  was 
made  was  adopted  by  tbe  parties  by  a  written 
instrument  to  that  effect.  It  is  evident  that 
the  written  instruments  made  subsequent  to 
the  parol  agreement  were  made  in  lieu  of  it; 
that  it  was  merged  into  the  writings.  2 
Whart.Ev.  §  1014;  IGreenl.Ev.  §275;  Hunt 
V.  White,  24  Tex.  643. 

The  division  that  was  actually  made  of  the 
personal  property  was  held  by  the  lower 
court  to  be  binding  upon  Mrs.  Haden,  and 
there  is  no  controversy  upon  that  subject. 
The  parties  making  the  division  supposed 
they  were  complying  with  the  contract  in  al- 
lowing Mrs.  Haden  only  one-fourth  of  the 
property.  The  law  was  generally  so  con- 
strued and  acted  on  until  the  decision  in  the 
case  of  Burgess  v.  Hargrove,  64  Tex.  110,  in 
1885,  when  the  supreme  court,  for  the  first 
time,  construed  tlie  statute.  Fasch.  Dig.  art. 
4642.  By  that  decision  the  surviving  child 
or  children  was  made  to  inherit  all  a  de- 
ceased piuent's  half  of  tbe  community  estate 
to  the  exclusion  of  grandchildren.  The  di- 
vision made  shows  that  tbe  parties  construed 


the  stipulation  in  their  contracts,  that  Mrs. 
Haden  was  to  take  under  the  law  of  descents, 
to  mean  that  she  was  to  take  one-fourth,  and 
each  set  of  grandchildren  one-fourth,  of  Mrs. 
Alston's  community  estate.  Tbey  supposed 
they  were  making  such  an  agreement.  It  is 
also  true,  however,  that  it  was  not  under- 
stood by  the  parties  tliat  Mrs.  Haden  was  to 
surrender  any  part  of  tier  inheritance  to  the 
grandchildren.  Siie  was  to  take  according 
to  law.  Upon  the  supposition  that  the  grand- 
children were  entitled  to  share  with  her  the 
estate  under  the  law,  an  agreement  was  made 
to  divide  the  estate  according  to  law.  Tbe 
fact  that  the  parties  misconstrued  the  law, 
and  tlie  terms  of  their  contract,  would  not 
bind  Mrs.  Haden  to  that  construction;  no 
consideration  having  been  paid  to  her  for 
such  renunciation.  If  the  parol  contract  had 
not  been  merged  into  tbe  written  agree- 
ments, it  would  not  be  binding  upon  Mrs. 
Haden,  because  it  was  without  consideration. 
It  would  have  been  nothing  more  than  an 
agreement  to  divide  her  own  property  with 
others,  without  consideration,  upon  the 
erroneous  and  mistaken  assumption  that  such 
other  persons  were  entitled  to  and  owned  an 
interest  in  it.  Such  an  agreement  cannot 
be  enforced.  Davis  v.  Agnew,  67  Tex.  213, 
2  S.  W.  Bep.  43,  376.  When  a  right  is 
doubtful,  is  controverted,  or  where  the  object 
is  to  avoid  or  settle  litigation,  a  compromise 
duly  executed  will  not  be  set  aside  by  tbe 
courts,  if  the  parties  act  in  good  faith,  and 
there  is  no  fraud  or  misrepresentation. 
Camoron  v.  Thurmond,  56  Tex.  33-^.  In 
this  case  there  was  nothing  to  compromise, 
and  no  compromise  was  made;  nor  does  it 
appear  that  there  was  any  controversy  lie- 
tween  the  parties.  It  simply  appears  that, 
in  tbe  partition  made,  Mrs.  Haden,  by  a  mis- 
conception of  the  law,  allowed  the  grand- 
children three-fourths  of  tier  mother's  com- 
munity, when  in  fact,  under  the  law,  they 
were  not  entitled  to  any  of  it;  the  written 
contracts  twtween  them  stipulating  for  her 
full  legal  inheritance.  The  court  below  at/ 
least  went  so  far  in  favor  of  the  grandchil-/ 
dren  as  the  law  would  permit  in  sustaining! 
the  partition  made.  Appellants  claim  that: 
Mrs.  Haden  is  estopped.  We  see  nothing  in 
tbe  nature  of  estoppel  in  the  case.  The  rea-f 
soning  of  appellants  would  be  that,  liecaust 
at  one  time  Mrs.  Hailen  donated  to  tbeot 
three-fourths  of  her  inlieritance  of  person^ 
property,  she  must  now  donate  them  three- 
fourths  of  the  land.  She  is  not  bound  to  do 
so,  by  contract  or  estoppel. 

Appellants  claim  that  in  1879,  when  de- 
scent of  Mrs.  Alston's  community  estate  was 
cast,  Mrs.  Haden  could  only  take  one-fourth 
under  tbe  law.  This  point  has  l)een  twice 
decided  by  tbe  supreme  court  adversely  to 
appellants.  Burgess  v.  Hargrove,  64  Tex. 
110;  Cartwrlght  v.  Moore,  66  Tex.  55,  1  S. 
W.  Bep.  2o3;  Act  1848,  (Pasch.  Dig.  art. 
4642;  Bev.  St.  art.  1653.)  We  see  no  reason 
why  those  decisions  should  be  overruled. 
The  statute  was  amended  in  1887,  by  act  of 
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the  legislature,  bc  as  to  allow  descendants  of 
ebildren  to  inherit  the  shares  of  their  deceased 
parents.  Gen.  Laws  1887,  p.  7(>.  Findin^^ 
no  error  in  the  judgment  of  the  court  below, 
we  eonclttde  it  onght  to  be  affirmed. 

Statton.  C.  J.  Report  of  commission 
of  appeals  examined,  tlwir  opinion  adopted, 
and  Judgment  affirmed. 


LtrmoBTON  «.  Williahs  et  dl. 
(Supreme  Court  of  Texat.    Jan.  94,  1890.) 

BlATS  IfxHKIilOKS. 

Const  Tex.  1809,  art.  19,  {  97,  legitimating 
tbe  children  of  slaTes,  who  prior  to  emancipation 
Uyed  together  as  hnsband  and  wife,  and  oontinued 
so  to  do  ontil  the  death  of  one  of  them,  and  vali- 
dating the  marriages  of  snch  persons  as  were  lir- 
ing  together  at  the  time  of  its  adoption,  and  legit- 
imating their  children,  whether  born  before  or 
after  tiuit  time,  did  notmalce  persons  husband  and 
wife  who  were  at  the  time  cohabiting,  and  who 
had  previously  cohabited  while  slaves,  when  the 
relation  of  husband  and  wife  was  not  recog- 
nized between  them  while  they  were  slaves,  and 
when  the  man  at  that  time  was  cohabiting  with 
another  woman,  formerly  a  slave,  who  was  recog- 
ni2ed  as  his  wife,  both  before  and  after  emancipa- 
tion. 

Appeal  from  district  court,  Washington 
county. 

Sddino  ift  Bwtng,  for  appellant.  Bassett, 
Muse  <£  Jftwe,  for  appellees. 

Statton,  G.  J.  This  Siction  was  brought 
by  appellant  to  recover  land  which  belonged 
to  Moses  Livingston,  who  died  before  It  was 
brought.  The  court  ttelow  found  that  "Mo- 
ses Livingston  was  a  slave,  and  owned  by 
one  Philip  6.  Smith,  for  a  long  time  prior  to 
and  up  to  his  emancipation,  June  19,  1865. 
After  the  manner  of  slaves,  and  with  the  con- 
sent of  his  master,  he  married  one  Fannie, 
also  a  slave  belonging  to  said  Smith,  and 
they  lived  together  as  hasl>and  and  wife,  aft- 
er the  manner  of  slaves,  upon  tbe  plantation 
of  said  Smith,  continuously  from  about  1850 
until  they  were  emancipated,  and  thereafter, 
until  ttie  latter  part  of  1865,  late  in  the  fall. " 
Appellees  are  the  children  of  Moses  and  Fan- 
nie, born  l>efore  emancipation.  "For  a  long 
time  prior  to  his  emancipation,  but  l)egin- 
ning  some  time  subsequent  to  his  marriage 
with  Fannie,  Moses  began  to  cohabit  also 
with  one  Malinda,  also  a  slave  belonging  to 
said  Smith,  and  she  lx>re  him  several  children, 
the  youngest  of  whom,  George  Livingston, 
the  plaintiff,  is  the  only  one  now  living; 
*  *  *  but  this  cohabitation  was  disapproved 
of  by  the  master,  and  was  clandestine.  The 
relation,  however,  of  huslmnd  and  wife  con- 
tinued to  exist  between  Moses  and  Fannie, 
and  they  occupied  tbe  same  house,  and  lived 
together  as  man  and  wife,  until  late  in  the 
fail  of  1865. "  The  court  further  found  that 
after  the  time  last  named  Moses  and  Malinda 
cohabited  as  huslMnd  and  wife  until  her 
death,  which  occnrred  in  1876,  but  that  dur- 
ing that  period  he  alsocohabited  with  Fannie 
at  intervals,  until  her  death,  which  occurred 
in  lb72.    On  this  state  of  facts  the  court  be- 


low found  that  the  relation  of  husband  and 
wife  did  not  exist  between  Moses  and  Malin<- 
da,  and  that  appellant  did  not  inherit  from 
Moees. 

In  this  ruling  there  was  no  error.  Section 
27,  art.  12,  of  constitution  of  1869,  legiti- 
mated the  children  of  slaves  who  prior  to 
emancipation  lived  together  as  husband  and 
wife,  and  continued  so  to  do  antil  tbe  death 
of  one  of  them.  That  section  of  the  consti* 
tution  also  validated  the  marriages  of  such 
persons  as  were  living  together  as  husband 
and  wife  at  the  time  of  its  adoption,  and  le< 
gitimated  the  children  of  such  persons,  wheth* 
er  born  before  or  after  that  time.  The  pur- 
pose of  this  provision  evidently  was  to  give 
effect  to  the  moral  obligation  arising  from 
the  consent  and  act  of  those  who  while  slaves 
entered  into  the  only  marital  relation  possi* 
ble  under  their  condition,  in  all  cases  in 
which  such  persons,  after  emancipation,  con- 
tinued to  recognize  and  live  in  the  relation  of 
husl>and  and  wife  until  the  constitution  was 
adopted.  It,  however,  can  have  no  applica- 
tion to  cases  In  which,  after  emancipation, 
persons  formerly  slaves  had  unlawfully  co- 
habited; nor  to  cases  in  which,  during  bond- 
age, slaves  had  cohabited  without  intent  to 
become  husl)and  and  wife,  according  to  tlie 
usages  of  persons  in  that  condition.  They 
must  have  lived  together  as  husliand  ami 
wife  during  lx>ndage,  and  so  have  continued 
to  live  until  the  adoption  of  the  constitution, 
to  come  within  its  provisions,  Not  being 
capable  of  making  matrimonial  contracts 
while  slaves,  if  on  emancipation  such  persons 
theretofore  living  as  husband  and  wife 
elected  no  longer  to  do  so  we  do  not  see  that 
any  lawful  power  would  exist  to  malse  them 
man  and  wife  against  their  consent;  but  their 
consent,  evidenced  by  continued  cohabitation 
after  emancipation,  that  tlie  relation  of  hus- 
band and  wife  recognized  to  exist  during  bond- 
age should  continue,  might  be  given  etTect,  as 
was  done  by  the  section  of  the  constitution 
referred  to.  The  relation  of  husband  and 
wife  was  never  recognized  between  the 
mother  of  appellant  and  Moses  Livingston 
while  they  were  slaves,  and  the  provisions  of 
the  constitution  did  not  have  the  effect  to 
make  them  husband  and  wife  simply  because 
tliey  were  cohabiting  at  tbe  time  the  consti- 
tution was  adopted.  After  emancipation, 
they  miglit  have  made  a  valid  matrimonial 
contract,  but  the  existence  of  such  a  contract 
cannot  be  inferred  from  tlie  fact  of  cohabita- 
tion, when  it  is  shown  that  he  also  cohabited 
with  tlie  mother  of  appellees,  who,  during 
the  time  they  were  slaves  and  subsequently, 
was  recognized  as  his  wife^  It  may  be  true, 
under  the  facts  in  proof,  that  the  relation  of 
husband  and  wife  continued  between  the 
mother  of  appellees  and  Moses  Livingston  un- 
til the  adoption  of  the  constitution  of  1869. 
If  so,  they  became  husliand  and  wife,  and 
appellees  his  legitimate  children.  Unless  tbe 
provision  of  the  constitution  on  which  it  is 
claimed  the  statiLs  of  the  parties  depends, 
forbids  such  a  ruling,  it  seems  to  us,  as  stated 
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hj  an  elementary  writer:  "If  the  parties, 
Iiaving  been  married  while  slaves  in  the  form 
usual  among  this  class  of  persons,  live  to- 
gether as  husband  and  wife  after  they  are 
emancipated,  this,  their  subsequent  mutual 
acknowledgment,  should  l>e  held  to  complete 
the  act  of  matrimony,  so  as  to  make  them 
lawfully  and  fully  married  from  the  time  at 
which  such  subsequent  living  together  com- 
uienced."  1  Bish.  Mar.  &  Div.  §  162.  If 
this  be  the  true  rule,  then,  without  reference 
to  the  constitutional  provision,  under  the 
findings  of  the  court  the  mother  of  appellees 
became  the  lawful  wife  of  Moses  Livingston; 
for  he  lived  with  her  as  husband,  and  recog- 
nized her  as  his  wife,  after  their  emancipa- 
tion, although  he  may  not  have  continued  to 
do  so  until  the  constitution  of  1869  was 
adopted.  If  the  mother  became  his  wife,  laws 
in  force  made  appellees,  though  born  in  bond- 
age and  without  wedlock,  his  legitimate 
children.  It  is  not  necessary,  however,  to 
determine  whether  appellees  are  the  legiti- 
mate children,  and  therefore  entitled  by  in- 
heritance to  the  property  in  controversy;  for, 
as  defendants,  they  were  entitled  to  a  judg. 
ment,  unless  appellant  was  shown  to  be  the 
beir.  There  is  no  error  in  the  judgment,  and 
it  will  be  afiirmed. 


Mktbb  et  al.  9.  Ofperhan. 

(Supreme  Court  of  Texas.    Jan.  28, 1890.) 
Tafwr-DuDS — PubohjiSB  bt  Beneficubt  —  Ad- 

VBBTISBIIBIIT  —  COMMUNITT     FBOPBBTZ  —  FaS- 

TIBB. 

1.  Where  the  answer  la  trespasi  to  try  title 
alleges  that  pl^ntUt  fraudulently,  and  at  an 
Inadequate  price,  bought  the  land  at  a  sale  under 
a  deed  of  trust  given  by  defendants,  in  which 
he  was  beneficiary,  evidence  that  there  were  other 
Uens  besides  his  on  the  land  is  admUsible,  and  it 
1b  not  necessary  that  plaintiff  shall  have  specially 
replied  to  defendants*  allegation;  Bev.  Bt.  Tex. 
art.  1107,  providing  that  "it  shall  not  be  neoesssry 
for  the  plaintiff  to  deny  any  special  matter  of  de- 
fense pleaded  by  the  defendant,  but  the  same  shall 
be  regarded  as  denied,  unless  expressly  admitted. " 

2.  In  Texas,  a  deed  of  trust  executed  by  a  man 
after  the  death  of  his  wife,  on  land  which  was  the 
property  of  their  marriage,  and  occupied  by  them. 
Id  which  deed  the  children  of  such  marriage  do 
not  join,  conveys  only  an  undivided  one  half  inter- 
est in  the  land. 

8.  Where  there  is  evidence  that  the  paper  In 
which  the  sale  under  a  deed  of  trust  was  adver- 
tised had  only  a  limited  circulation,  not  as  large  as 
Other  papers  published  In  the  same  city,— and  that 
the  general  public  did  not  talce  and  read  it,  but 
that  it  was  the  oiBcial  organ  of  the  oity,  and  that 
legHl  notices  were  generally  published  in  it,  wheth- 
er not  such  paper  was  a  newspaper  is  a  question 
for  thejury. 

4.  The  holder  of  a  junior  lien,  for  whose  ac- 
count a  sale  of  the  Incumbered  property  is  made, 
has  the  right,  for  his  own  protection,  to  give  no- 
tice, at  the  time  of  the  sale,  of  other  liens  on  the 
property,  and  of  the  estate,  wMch  will  l>o  bought. 

6.  In  such  action,  where  the  original  defend- 
ant has  died,  and  bis  heirs  liave  been  made  par- 
ties, and  filed  their  answer,  and  plaintiS  after^ 
wards  flies  an  amended  petition,  alleging  that  he 
has  purchased  the  interest  of  some  of  the  heirs, 
whicn  allegation  is  not  controverted,  such  heirs 
are  no  longer  necessary  parties,  and  the  suit  may 
bo  prosecuted  without  them. 


Commissioners'  decision.  Appeal  from 
district  court,  Galveston  county. 

C.  L.  Cleveland,  for  appellants.  WTieeler 
A  Uhodet,  for  appellee. 

HoBBT,  J.  This  suit  is  an  ordinary  ac- 
tion of  trespass  to  try  title,  brought  on  Feb- 
ruary 28,  1877,  by  Gustave  Oppenuan,  orig- 
inally, against  John  Berlocker.  By  amend- 
ment filed  in  February,  1885,  the  dealh  of 
said  Berlocker  was  alleged,  and  bis  adminis- 
trator, G.  A.  Meyer,  was  made  a  party.  It 
was  also  alleged  that  Louisa  Jones,  John  and 
Charles  Berlocker,  were  the  heirs  at  law  of 
the  deceased  John  Berlocker,  and  bis  first 
wife,  Anna,  also  deceased,  and  that  the  sec- 
ond wife  of  said  John  Berlocker,  I.«uisa  J., 
and  her  minor  children.  Bertha,  Sextns,  Leo, 
and  Bobert,  survived  said  Jobn  Berlocker, 
and  were  made  parties.  The  adult  heirs 
pleaded  not  guilty,  and  limitation.  On  No- 
vember 5,  1885,  an  amended  petition  was 
filed,  alleging  the  purchase,  since  the  insti- 
tution of  the  suit,  by  petitioner,  of  the  inter- 
est of  Louisa,  John,  and  Charles  Berlocker, 
the  issue  of  the  first  marriage,  between  John 
Berlocker  and  his  wife  Anna.  The  second 
wife,  Louisa  J.,  and  her  minor  children, 
were  alleged  to  be  in  possession  of  the  prop- 
erty sued  for.  The  suit  was  prosecuted 
against  G.  A.  Meyer,  the  administrator  of 
John  Berlocker's  estate,  and  the  second  wife, 
Louisa  J.,  who  survived  Berlocker.  and  who 
were  alleged  to  be  in  possession.  On  De- 
cember 10,  1886,  Louisa  Berlocker  and  the 
said  minors,  by  their  guardian,  filed  their 
answer,  containing  general  demurrer,  and 
pleaded  specially  that  the  plaintiS  deraigns 
bis  title  to  the  property  in  question  through 
a  deed  made  by  Bobert  Buff,  as  trustee,  of 
date  September  11,  1876,  under  power  con- 
tained in  trust-deed  made  by  John  Berlocker 
and  his  second  wife,  dated  January  1,  1874, 
and  a  fraudulent  sale  thereunder,  and  a  pre- 
tended purchase  by  appellee,  who  was  the 
beneficiary  in  said  trust^eed;  that  said  sale 
was  in  violation  of  the  terms  and  conditions 
of  said  trust-deed,  and  for  a  grossly  inade- 
quate price;  that,  by  the  terms  and  condi- 
tions of  the  trust-deed,  it  was  made  the  duty 
of  the  trustee,  before  any  sale  should  be 
made,  to  first  advertise  in  some  newspaper 
printed  in  Galveston  for  20  days;  that  the 
trustee  abused  the  discretion  invested  in  him 
in  this  respect,  and  unfairly,  and  in  violation 
of  the  spirit  and  intent  of  the  said  provision, 
selected  a  printed  sheet  called  "The  Civil- 
ian," in  which  lie  pretended  to  give  the  no- 
tice require ;  that  the  sheet  called  "The  Civ- 
ilian" was  an  obscure  paper,  not  generally 
read,  or  generally  circulated,  printing  only  a 
few  hundred  sheets,  not  read  or  sought  by 
the  general  public,  and  the  advertisement 
therein  did  not  give  reasonable,  fair,  and 
proper  notice  of  the  sale;  that  there  were 
other  newspapers  printed  in  the  city  which 
would  have  given,  by  advertisement  therein, 
such  fair  notice  and  notoriety,  notably  the 
Galveston  News;  that  the  sale  thereunder 
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was  for  a  price  grossly  inadequate  and  sliock- 
ing,  to  the  beneficiary,  of  9500  for  lot  5,  and 
improvementa,  and  9500  for  lot  2,  embraced 
in  same  sale;  that  Oppertnan  paid  no  part  of 
the  purchase  money,  but  indorsed  a  credit  of 
the  amount  bid  on  the  note  which  said  trust- 
deed  was  given  to  secure;  that  there  was  on 
said  lot  5  a  large  three-story  brick  building, 
then  worth  912.000,  and  the  ground,  worth 
95,000.  Thei-e  was  prayer  to  set  aside  the 
sale,  and  annul  the  deed.  Plaintiff  made  no 
reply  to  the  answer  of  the  defendant.  The 
cause  was  tried  by  a  jury,  resulting  in  a  ver- 
diet  for  the  plaintiff.  Judgment  was  ren- 
dered against  Meyer,  the  administrator  of 
Berlocker,  and  Louisa  Berlocker,  and  the 
minor  defendants. 

The  error  first  assigned  i  n  the  brief  of  appel- 
lants is  the  court's  action  in  overruling  the 
objections  of  the  defendants  to  the  proof  of- 
fered by  plaintiff,  and  admitted  by  the  court, 
with  reapect  to  Hens  claimed  by  the  plaintiff 
as  subsisting  upon  the  property  in  bis  favor 
prior  to  the  11th  day  of  September,  ltS76,  and 
asserted  when  the  lot  was  sold  by  Bobert 
Kuff,  trustee,  and  at  which  sale  Opperman 
was  the  purchaser.  On  the  trial,  the  witness 
Opperman  was  asked,  in  connection  with  the 
purchase  of  this  property  by  him,  what  was 
the  condition  of  this  property  with  respect  to 
other  liens.  He  answered  that  there  were 
liens  upon  it  amounting  to  98,000.  This  was 
objected  to  by  the  defendants  because  there 
was  no  allegation  in  the  pleadings  of  such 
liens,  and,  the  plaintiff  having  mwle  no  rep- 
lication, by  way  of  plea  or  supplemental  peti- 
tion to  the  defendants' answer,  such  evidence 
was  inadmissible.  The  authorities  cited  by 
appellants  in  support  of  this  assignment  are 
the  early  cases  of  Paul  v.  Perez,  7  Tex.  845,  and 
Rivers  ▼.  Foote,  11  Tex.  671,  where  the 
well-known  rule  was  laid  down  that,  if  the 
defendant  in  this  action  pleaded  not  guilty, 
and  a  special  plea  setting  up  title  in  biraself, 
and  introduced  evidence  of  such  title,  and 
tlie  plaintiff  wished  to  introduce  rebutting 
CTidence,  he  should  make  bis  allegations,  as 
in  other  cases,  to  correspond  with  such  testi- 
mony. In  the  cases  cited  the  defendant 
pleaded  specially,  setting  up  title  in  himself; 
and  it  was  held  in  the  firat  case  that  the 
plaintiff  could  not  prove  a  forfeiture  of  the 
title  so  pleaded  without  proper  allegations 
as  a  predicate  for  the  proof.  So,  in  the  sec- 
ond case,  where  the  defendant  set  up  title  in 
bims^f,  it  was  held  that  the  plaintiff  could 
not  sliow  an  abandonment  of  the  country  by 
Stafford,  nnder  whom  the  defendant  claimed, 
for  the  purpose  of  defeating  his.title,  witii- 
out  having  alleged  it.  It  seems  to  us  that 
the  want  of  analogy  between  the  cases  cited 
and  the  present  is  manifest.  There  is  no 
special  plea  by  the  defendants  setting  up  title 
in  them  of  any  kind.  Consequently,  the  evi- 
dence complained  of  is  not  in  rebuttal  of,  nor 
does  it  attack,  any  title  of  the  defendants. 
It  is  clearly  relevant  to  the  main  issue  made 
by  the  pleadings.  The  fairness  of  the  sale, 
and  the  snffldency  of  the  price  paid  by  the 


appellee  for  the  land,  was  the  decisive  issue 
in  the  case  made  by  the  defendants'  plea; 
and  no  further  plea  was  necessary,  on  the 
part  of  plaintiff,  for  that  purpose.  Arti- 
cle 1197  of  the  Revised  Statutes  provides  that 
"  it  shall  not  be  necessary  for  the  plaintiff  to 
deny  any  special  matter  of  defense  pleaded 
by  the  defendant,  but  the  same  shall  be  re- 
garded as  denied  unless  expressly  admitted." 
Under  the  operation  of  this  statute,  the  spe- 
cial matter  alleged  by  the  defendant,  that  the 
property  was  purchased  by  plaintiff  at  a 
grossly  inadequate  price,  was  as  effectually 
denied  by  the  plaintiff,  in  the  absence  of  an 
express  admission  of  its  truth,  as  if  he  had 
filed  a  special  denial  thereof.  Evidence  in 
support  of  defendant's  plea,  and  in  rebutttil 
of  the  same,  was  necessarily  admissible.  It 
will  be  noticed  that  the  evidence  referred  to 
was  in  response <to  that  brought  out  on  cross- 
examination  by  the  defendants.  The  wit- 
ness Opperman  had  testified  on  cross-exami- 
nation that  "  he  paid  9500  for  the  whole 
thing."  On  re-examination  by  the  plaintiff, 
he  was,  in  explanation  of  the  price  thus  paid, 
aslied  as  to  the  liens  on  the  property.  Un- 
der the  familiar  rules  of  evidence,  we  think  it 
was  competent  for  the  witness  to  show  the 
condition  of  the  property,  and  the  incum- 
brances then  upon  it,  so  that  the  jury  could 
determine  from  all  the  facts  whether  the 
price  paid,  9500.  was  or  not,  under  the  cir- 
cumstances, a  grossly  inadequate  sum,  as 
claimed  by  the  defendants. 

It  is  next  assigned  as  error  that  the  defend- 
ant's demurrer  was  overruled  by  the  court, 
because  the  plaintiff,  having  brougiit  suit 
originally  against  John  Berlocker,  bis  heirs 
were  necessary  parties  upon  his  death,  and, 
having  been  so  made,  and  having  answered, 
the  plaintiff  could  notthereafterl^  permitted 
to  prosecute  the  suit  without  them,  or  to  dis- 
continue as  to  a  part  of  them.  The  trial  was 
had  upon  tlie  second  amended  petition,  which 
was  in  lieu  of  all  prior  pleas  filed  by>plaintiff. 
The  heirs  of  the  first  marriage  had  been,  by 
a  prior  petition,  filed  in  February,  1885, 
made  parties  defendant.  They  were  Louisa 
Jones,  John  and  Charles  Berlocker.  The 
amended  petition  on  which  the  trial  was  had 
2fovember,  1885,  alleged  that  plaintiff  had 
purchased  their  interest.  This  was  not 
controverted,  and  there  was  nothing  to  liti- 
gate as  to  these  heirs.  They  were  no  longer 
parties  to  the  suit,  and  its  prosecution  with- 
out them  could  not  have  affected  the  interest 
of  the  appellants. 

The  remaining  assig^nments  relate  to  the 
charge  of  the  court.  Tlie  defense  relied  upon 
in  this  case  was  that  the  title  of  the  plaintiff 
wasderaigned  through  a  deed  by  Bobert  Buff, 
trustee,  on  September  11,  IHIS,  under  a  power 
contained  in  a  trust-deed  executed  by  John 
Berlocker  and  his  second  wife  on  January  1, 
1874,  to  secure  a  note  for  about  96,201.72 
due  plaintiff  from  said  Berlocker.  and  a  sale 
thereunder,  at  which  appellee  became  the 
purchaser;  that,  by  a  violation  of  the  terms 
of  the  trust-deed  with  respect  to  the  notice  to 
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be  given  of  the  sale,  the  plaintiff  obtained 
the  property,  worth  about  $17,000,  at  a  gross- 
ly inadequate  sum,  to-wit,  9500;  there  was 
evidence  that  the  Galveston  News  and  Post 
were  newspapers  liaving  at  that  time  a 
roach  larger  circulation  than  the  Civilian, 
the  paper  In  which  the  notice  of  the  sale  was 
published ;  that  it  was  an  obscure  newspaper, 
and  had  a  limited  circulation,  and  was  not 
read  hy  the  public  much.  There  was  also 
evidence  that  it  was  the  offlcial  organ  for  the 
city  of  Oalveston ;  had  a  circolation  of  several 
hundred;  that  citations  and  legal  notices  were 
generally  published  in  it.  Appellee  became 
the  purcliaser  of  lot  5  in  block  563,  and  im- 
provements, for  9500,  which  amount  he  bid, 
and  was  credited  on  the  note,  less  353.75, 
expenses  of  the  sale.  Berlocker  was  present 
at  the  sale.  There  was  testimony  showing 
that  the  property  in  1876  may  have  been 
worth  about  815,000  or  617,000.  The  plain- 
tiff's agent  and  attorney.  Burroughs,  at  the 
sale,  gave  notice  of  tlie  liens  on  the  property 
claimed  by  appellee,  and  that  the  property 
would  be  sold  subject  thereto.  There  was  a 
trust-deed,  in  favor  of  Mrs.  Stephens,  of 
June  14,  1870,  to  secure  $6,000;  five  other 
trust-deeds,  in  favor  of  plaintiff,  Opperman, 
of  different  dates,  aggregating  over  $2,000. 
Other  property  was  included  in  these  trust- 
deeds.  Appellee  became  the  assignee  of  the 
Stephens  note.  It  is  manifest  from  the  evi- 
dence that  Berlocker  owed  Opperman,  on 
this  property,  in  excess  of  its  value,  as  shown 
by  the  evidence,  on  the  day  of  the  sale  under 
the  trust-deed,  under  which  appellee  claims, 
and  which  sale  appellants  alleged  to  be  fraud- 
ulent. Under  these  facts,  the  charge  was, 
substantially,  that  the  appellee  was  entitled 
to  recover  unless,  in  the  circumstances  of 
the  advertisement  for  tiie  sale  or  the  sale  it- 
self, a  fraud  was  committed  to  appellant's 
prejudice.  The  duty  of  tlie  trustee  to  select 
a  newspaper  for  the  insertion  of  notice  was 
detlned,  as  also  the  term  "newspaper;"  and 
whether  the  Civilian  was,  at  the  time  of  the 
publication  of  the  notice,  a  newspaper,  was 
a  question  of  fact,  submitted  to  the  jury. 
The  jury  were  then  told  that  they  would  be 
authorized  to  find  the  sale  invalid,  and  for 
defendant,  if  the  Civilian  was  not  a  newspa- 
per giving,  by  publication,  full  notoriety  to 
the  sale,  and  this  resulted  in  sacrificing  the 
property.  But  its  limited  circulation,  and 
that  its  issue  was  not  so  great  as  other  Gal- 
veston newspapers,  nor  the  fact  that  citizens 
did  not  take  and  read  it,  they  were  told,  would 
not  Invalidate  the  sale.  The  jury  were  also 
told  that  it  should  clearly  appear  that  the 
trustee,  Kuff,  abused  bis  discretion  in  giving 
notice  of  the  sale;  that  inadequacy  of  price 
was  a  circumstance  proper  to  be  considered, 
with  other  circumstances,  in  determining 
whether  the  sale  was  fair  or  not,  but  alone 
could  not  vitiate  it.  They  were  instructed 
that  the  holder  of  liens,  for  whose  account  a 
sale  was  being  made  of  the  incumbered  prop- 
erty under  a  junior  lien,  had  the  right  to  give 
notice  at  the  sale  of  such  liens,  and  advise  ' 


the  public  of  the  estate  In  the  property  which 
would  be  bought,  and  for  his  own  protection, 
but  not  to  discourage  bidders,  and  stifle  com- 
petition, and  purchase  for  himself  at  a  sacri- 
fice  to  the  owners.  The  appellant  requested 
the  court  to  charge  the  jury  "that  sales  un- 
der powers  in  deed  of  trust  are  a  harsh  mode 
of  foreclosing  the  rights  of  the  mortgagor. 
They  are  scrutinized  by  courts  with  great 
care,  and  will  not  be  sustained  unless  con- 
ducted with  all  fairness,  regularity,  and 
scrupulous  integrity.  Upon  very  slight  proof 
of  fraud  or  unfair  conduct,  or  of  any  depart- 
ure from  the  terms  of  the  power  or  abuse  of 
the  trust  in  making  a  sale,  it  should  be  set 
aside.  If  proper  advertisement  of  the  sale 
be  not  given,  or  if  the  proceedings,  manner, 
and  mode  of  conducting  the  ^e  by  the 
trustee,  or  on  the  part  of  the  beneficiary,  be 
being  the  purchaser,  are  in  any  way  con- 
trary to  justice  and  equity,  the  sale  will  not 
be  allowed  to  stand.  The  directions  of  the 
power  must  be  complied  with  in  selling  the 
property,  the  provisions  in  the  power  limiting 
and  regulating  the  sale  for  the  benefit  of  the 
debtor.  If  the  trustee  or  creditor  acts  in  bad 
faith,  or  exceeds  his  power,  or  if  the  trustee 
abuses  the  discretion  vested  in  him  in  the 
selection  of  the  medium  through  which  pub- 
lication and  notoriety  should  be  given  to  the 
proposed  sale,  as  if  the  advertisement  of  the 
sale  were  inserted  in  an  obscure  newspaper, 
which  would  not  give  fair,  full,  and  reason- 
able notice  to  the  public  thereof,  by  means 
whereof  the  property  was  sold  for  a  grossly 
inadequate  price,  equity  would  set  aside  the 
sale;  and,  in  such  event,  if  the  evidence 
should  satisfy  you  of  the  unfairness  of  the 
sale,  or  abuse  of  the  power  conferred  in  the 
trust-deed,  you  should  find  for  the  defend- 
ants." And.  also,  "that  if  the  jury  believe 
from  the  evidence  that  the  conduct  of  the 
trustee,  Robert  Ruff,  or  Gustave  Opperman, 
the  beneficiary,  or  their  ageats  or  attorney, 
at  the  time  of  the  makingof  the  sale,  on  Sep- 
tember 11,  lb76,  was  unfair,  and  calculated 
to  prevent  competition,  or  to  deter  bidding  at 
said  sale,  whereby  the  property  was  sold  for 
a  grossly  inadequate  price,  then,  and  in  that 
case,  Opperman,  being  the  purchaser,  would 
take  no  title,  and  you  will  find  for  the  de- 
fendants." These  charges  were  refused,  and 
the  refusal  to  give  them  is  assigned  as  error. 
The  charge,  we  think,  is  a  correct  and  fair 
presentation  of  the  material  issues  made  by 
the  evidence  in  the  case,  and  there  was  no 
occasion  for  the  special  instructions  request- 
ed by  the  appellants.  The  charge,  in  the 
present  cape,  in  respect  to  the  duty  of  the 
trustee  to  give  notice  of  the  sale  of  the  prop, 
erty.  and  itA  submissiun  to  the  jury  of  the 
question  whether  the  Galveston  Civilian  was 
a  "newspaper,"  as  defined,  appears  to  be  in 
harmony  with  the  views  expressed  by  the  su- 
preme court  in  the  case  of  Hurt  v.  Cooper, 
63  Tex.  367;  a  case  in  whiuh  it  seems  the 
sufficiency  of  a  notice  of  a  similar  sale  in  the 
same  newspaper  was  attacked  and  upheld. 
That  portion  of  the  charge  which  was  to 
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the  elfect  that  at  the  trust  sale  of  September 
11.  1876.  only  the  undivided  half  interest  of 
John  Berlocker  was  sold,  tbeother  half  being 
the  property  of  the  children  of  the  first  mar- 
riage of  said  Borloclier,  and  bts  wife  Anna, 
M-as  authorized  by  the  evidence.  There  was 
no  controversy  as  to  the  fact  thnt  this  was 
the  property  of  the  first  marriage  of  John 
Berlocker  with  his  wife  Anna.  She  died  in 
June,  1S70.  The  deed  of  trust  was  executed 
after  her  death,  on  the  1st  of  January,  1874, 
by  John  lierlocker,  and  the  children,  Louisa, 
John,  and  Charles  Berlocker,  the  issue  of  the 
first  marriage,  did  not  join  in  the  trust-deed. 
They,  with  John  Berlocker,  occupied  the 
property  before  the  second  marriage  of  said 
John  Berlocker.  It  was  their  interest  plain- 
tiff purchased  pending  this  suit.  Under 
these  fHCts,  tliere  whs  no  error  in  charging 
the  jury  tliat  only  the  interest  owned  by  John 
Berlocker  passed  by  the  trust  sale.  It  could 
not,  we  think,  have  affected  the  issne  of  the 
adequacy  of  price  paid  at  the  trust  sale  by  the 
appellee,  because,  whether  the  entire  prop- 
erty, or  only  one-half,  was  sold  at  that  sale, 
the  evidence  shows  that  the  property  was  in- 
cambered  by  liens  beyond  its  value. 

The  court,  it  is  claimed,  erred  in  refnsing 
the  following  ctiarge:  "(1)  That  the  judgment 
of  the  district  court  of  Galveston  county, 
rendered  on  Mareh  3,  1876,  in  cause  No.  7686, 
entitled  Qastave  Opperman  v.  John  Berlock- 
er, et  al.,  was  conclusive  and  binding  upon 
Gnstave  Opperman,  the  plaintiff  therein,  and 
all  other  parties  in  that  suit,  in  respect  to  all 
matters  therein  litigated,  or  that  were  neces- 
sary and  proper  therein  to  be  litigated,  and 
which  might  have  been  litignted,  and  espe- 
cially as  to  all  liens  theretofore  subsisting,  or 
claimed  to  be  subsisting  in,  or  belonging  to, 
or  claimed  to  belong  to,  Gustave  Opperman, 
or  to  any  of  the  defendants,  and  that  the 
said  Oustave  Opperman  was  thereby  pre- 
cluded and  estopped  from  thereafter  assert- 
ing, setting  np,  or  claiming  any  lien,  actual, 
or  pretended,  theretofore  existing  in  his  fa- 
vor, or  in  bis  right,  eitlier  as  original  holder 
in  and  upon  the  property  known  as  •  Lots 
Xos.  5  and  2,'  and  improvements  thereon,  in 
block  No.  563,  In  the  city  of  Galveston,  and 
which  are  involved  in  this  suit. "  There  was 
no  error  in  refusing  this  instruction,  becausu 
tbe  judgment  rendered  in  the  cause  No. 
7686,  referred  to,  by  its  own  terms,  provided 
that  "this  judgment  should  in  no  wise  im- 
pair or  prejudice  or  delay  the  liens  and  jun- 
ior mortgages  executed  after  March  14, 1870, 
as  to  snch  part  of  the  premises  as  may  not 
be  sold  to  satisfy  this  judgment."  The  lien 
in  the  present  case  was  one  of  the  excepted 
junior  mortgages,  having  been  executed  in 
January,  1874;  and  the  evidence  was  that 
plaintiff  had  directed  that  the  "premises," 
lot  No.  5,  involved  in  this  suit,  *ho  not  sold 
to  satisfy  the  judgment  in  cause  No.  7686." 
This  lien  being  specially  excepted,  by  the 
terms  of  the  judgment,  from  its  operation, 
the  appellee  was  not  estopped  by  it.  We  are 
of  (pinion  that,  under  the  facts  of  this  case, 
v.l3B.w.ho.3— 12 


no  other  result  could  have  been  fairly  arrived 
at  than  was  reached  by  the  verdict  and  judg- 
ment, and  that  the  judgment  should  bs  »C- 
flrmed. 

Stayton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  aflSrmed. 


Pebkz  «.  Batbattd. 

(Supreme  Court  of  Texas.    F«b.  4, 1890.) 

Dakobbocs  Pbbmisbs— LiABiLnr  or  liAimiOBD. 

A  landlord,  who  does  not  covenant  to  repair, 
ia  not  liable  to  a  servant  of  tbe  lessee  injured  bjr 
the  falling  of  B  cistern  caused  by  decayed  and  In- 
sufficient supports,  though  he  knew  of  tbe  defeot, 
and  had  promised  to  repair,  as  such  promise  was 
without  consideration. 

Commissioners' decision.  Error  from  dis* 
trict  court,  GHlveston  county;  Wiixiah  M. 
Stbwabx,  Judge. 

L.  B.  Trezevant,  for  plaintiff  in  error. 

CoLLARD,  J.  Suit  by  plaintiff  in  error, 
servant  of  a  tenant,  against  defendant  in 
error,  the  owner  of  the  rented  premises,  for 
damages  resulting  from  the  falling  of  a  cis- 
tern. Tbe  petition  alleged  that  defendant, 
the  owner  of  the  premises,  leased  them  to  A. 
Watts  to  use  as  a  restaurant;  that  he  was 
employed  by  Watts;  that  there  was  a  cistern 
upon  the  premises  of  the  capacity  of  8,000 
gallons,  which,  because  of  Its  defective  sui>- 
ports,  (the  same  being  decayed  and  insuffi- 
cient,) and  because  of  the  weight. of  water  it 
contained,  fell  upon  plaintiff  wliile  he  was 
in  the  discharge  of  his  duties,  without  his 
fault,  causing  serious  and  permanent  phys- 
ical injuries;  that  the  defect  in  the  cistern 
existed  at  and  before  the  lease  to  Watts; 
that  defendant  knew  of  the  defect  in  the  cis- 
tern and  its  supports  before  tbe  injury,  and, 
at  the  request  of  Watts,  had  promised  t<> 
have  the  same  repaired  before  it  fell,  but  bad 
failed  and  neglected  so  to  do;  that  plaintiff 
was  at  the  time  of  the  injury  ignorant  of  the 
unsafe  condition  of  tbe  cistern;  that  its  bad 
condition  was  not  the  resultof  temporary  and 
unusual  use  and  wear,  but  of  age  and  nat- 
ural decay.  The  court  below  sustained  a 
general  demurrer  to  the  petition,  and  tbe  case 
is  here  on  writ  of  error,  with  a  general  as- 
signment by  plaintiff  that  the  court  erred  in 
sustaining  the  demurrer.  There  is  no  brief 
on  file  for  defendant. 

It  is  well  settled  that  the  owner  of  leased 
premises  is  linble  to  the  public  or  to  third 
persons  for  injuries  resulting  from  a  defect- 
ive structure  on  the  premises,  when  the  de- 
fect existed  at  the  time  the  lei«se  was  made, 
or  when  lie  had  covenanted  to  repair,  and 
keep  in  repair.  Thomp.  Neg.  817;  Marshall 
v.  Heard,  59  Tex.  267;  Owings  v.  Jones,  9 
Md.  108;  Grady  v.  Wolsner,  46  Ala.  381; 
Helwig  V.  Jordon,  58  Ind.  21.  Tbe  case  at 
bar  is  not  an  action  by  a  stranger,  but  by  the 
servant  of  a  tenant  against  the  owner;  and 
in  such  case  the  rule  seems  to  be  that  tlie 
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landlord  is  liable  only  when  he  had  contracted 
or  is  under  obligalion  to  keep  the  tenement 
in  repair,  or  has  been  guilty  of  fraud  or  de- 
ceit which  would  release  the  tenant  from  his 
implied  obligation  to  repair.  "It  is  a  gen- 
ertj  rule,"  says  Mr.  Thompson  in  his  work 
on  Negligence,  (volume  1,  p.  323,  §  S.) 
"that,  in  the  absence  of  fraud  or  deceit, 
there  is  no  implied  covenant  that  the  de- 
mised premises  are  fit  for  occupation,  or  for 
the  particular  use  which  the  tenant  intends 
to  make  of  them.  *  *  *  Therefore  the 
tenant  has  no  remedy  against  the  landlord 
for  suftering  the  premises  to  get  out  of  re- 
pair, *  *  *  and  this  rule  extends  to 
servants  and  others  entering  under  the  ten- 
ant's title."  In  Jaffe  v.  Harteau,  56  N.  Y. 
401,  the  court  states  the  doctrine  as  an- 
nounced in  the  foregoing  quotation,  and  say: 
"The  question  must  be  regarded  as  settled 
by  authority."  The  action  in  that  case  was 
against  the  landlord  for  an  injury  of  the  wife 
of  the  sublessee,  and,  referring  to  the  case  of 
Godley  v.  Hagerty,  20  Pa.  St.  887,  which 
held  a  contrary  doctrine,  say  that,  in  that 
case,  "some  importance  was  attached  to  the 
fact  that  the  building  was  erected  by  the  de- 
fendant. This  may  have  been  regarded  as 
proper  in  that  case,  as  tending  to  show  him 
guilty  of  fraud;"  and  the  court  proceeds  to 
show  that  cases  where  one  erects  a  nuisance 
on  his  premises,  and  afterwards  parts  with 
the  possession,  have  no  application  to  the 
case  under  consideration;  and  then  concludes, 
tbat  "there  is  no  reason  for  holding  the  les- 
sor, in  the  absence  of  any  agreement  or  f  rand, 
liable  to  the  tenant  for  the  present  or  future 
condition  of  the  premises,  that  would  not  be 
equally  applicable  to  a  similar  liability 
sought  to  be  imposed  by  a  grantee  in  fee 
upon  his  grantor."  The  following  cases,  be- 
sides those  cited  in  the  foregoing  case,  assert 
the  same  doctrine,  that  there'  must  be  an  ex- 
press covenant  or  agreement  by  the  lessor  to 
keep  in  repair,  in  order  to  make  him  liable 
to  the  tenant.  Scott  v.  Simons,  54  N.  H.  431 ; 
Brewster  v.  De  Fremery,  38  Cal.  341; 
O'Brien  v.  Capwell,59  Barb.  497.  The  last 
case  cited  is,  in^rinclple,  like  the  one  before 
us.  The  action  was  by  a  washerwoman  in 
the  employ  of  the  tenant,  against  the  land- 
lord, and  the  court  held  that  where  there  is 
no  fraud,  false  representations,  or  deceit; 
and,  in  the  absence  of  an  express  warranty 
or  covenant  to  repair,  there  is  no  implied  cov- 
enant" in  favor  of  the  tenant;  and,  as  the 
plaintiff  stood  in  his  place,  there  was  no  lia- 
bility on  the  part  of  the  landlord  to  her. 

TIte  authorities  are  abundant  sustaining 
the  doctrine  that  the  owner  cannot  create  a 
nuisance  on  his  premises,  and  relieve  him- 
self of  liability  to  a  third  person  injured  there- 
by, by  leasing.  It  is  also  the  law  that  he 
would  be  liable  to  a  stranger  where  the  de- 
fective structure  causing  the  Injury  is  on  the 
premises  when  they  are  leased;  but  such  lia- 
bility would  not  exist  in  favor  of  the  tenant, 
where  there  is  no  contract  by  the  landlord  to 
repair  and  no  fraud,  because  be  does  not  owe 


the  tenant  the  duty  of  repairing,  as  he  does 
the  public  and  strangers.  The  cases  cited  by 
plaintiff,  holding  the  landlord  liable,  are  cases 
where  the  injury  was  to  third  persons  law- 
fully upon  the  rented  premises,  or  where  the 
landloi'd  owed  a  duty  to  the  public  to  repair. 
The  cases  cited  are  Albert  v.  State,  7  Atl.  Rep. 
697;  Rankin  v.  Ingwersen,  10  Atl.  Rpp. 
545;  Joyce  v.  Martin,  Id.  620;  Dalay  ▼.  Rice, 
12  N.  E.  Rep.  841.  The  first  case  was 
a  suit  by  a  minor  for  damages  for  death 
of  parents  who  were  drowned  in  consequence 
of  the  negligence  of  the  owner  of  a  wharf 
leased.  The  next  case  was  a  suit  by  a  ten- 
ant of  one  part  of  a  building  for  damages  re- 
sulting from  the  bursting  of  water-pipes  in 
another  part  of  the  building,  occupied  by  an- 
other tenant,  who  had  covenanted  to  repair, 
where  it  was  held  that  the  landlord  of  the 
tenant  on  whose  premises  the  pipes  were  de- 
fective was  liable.  The  next  case  was  where 
the  owner  of  a  defective  wharf  leased  it  in  a 
defective  condition.  It  was  held  that  he  was 
liable  to  one  lawfully  using  it  for  the  'pur- 
poses for  which  it  was  intended.  The  court 
held  both  lessor  and  lessee  liable.  Dalay  v. 
Rice,  the  next  case  cited,  was  an  action  for 
damages  by  a  person  who,  while  lawfully 
using  a  way  abutting  leased  premises,  fell 
into  a  coal-hole  upon  the  way.  In  none  of 
these  cases  was  the  suit  by  the  tenant,  or  the 
servant  of  the  tenant,  of  the  premises  having 
the  defective  structure  upon  them,  and  none 
of  them  is  authority  for  the  proposition  that 
the  landlord  would  be  liable  to  such  tenant  or 
servant,  where  he  was  under  no  obligation 
or  contract  to  repair.  The  mere  fact  that 
there  was  a  nuisance  on  the  premises  at  the 
time  the  property  was  rented  would  ordinari- 
ly render  the  lessor  accountable  for  damage 
to  a  stranger  lawfully  passing  thereon,  wheth- 
er he  contracted  to  repair  or  not;  and,  in  case 
he  had  not  so  contracted,  both  the  lessor  and 
lessee  would  be  liable. 

It  is  alleged,  however,  in  plaintiff's  peti- 
tion, that  he  did  not  know  of  the  defects  In 
the  supports  of  the  cistern,  but  that  defend- 
ant did  know  the  fact  at  and  before  the  in- 
jury, and  that  at  the  request  of  her  tenant. 
Watts,  she  had  promised  to  make  the  neces- 
sary repairs,  but  had  failed  and  i-ef used  to  do 
so.  This  allegation  may  have  l>een  set  up  to 
show  tbat  defendant  was  liable,  because  she 
had  so  promised  and  contracted.  The  prom- 
ise was  merely  gratuitous,  not  made  at  the 
time  of  the  lease,  and  was  no  part  of  the 
original  contract.  It  was  without  considera- 
tion, and  could  not  be  enforced.  There  is  a 
case  similar  to  this,  where  the  suit  was 
brought  by  the  tenant.  He  had  requested  the 
landlord  to  repair  a  privy  attached  to  the  ten- 
ement, and  the  landlord  agreed  to  do  so.  He, 
with  some  common  laborero,  attempted  to 
make  the  repaira.  Reported  to  the  tenant's 
wife  that  the  privy  was  safe.  She  went  into 
it  the  same  evening,  when  the  floor  fell 
through,  and  she  was  precipitated  into  the 
vault,  and  injured.  The  court,  discussing 
the  case,  say:   "In  the  ordinary  contract  be- 
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tween  landlord  and  tenant,  there  is  no  Im- 
plied warranty  on  the  part  of  the  former  that 
the  demised  premises  are  in  tenantable  con- 
dition. He  is  under  uo  obligation  to  make 
repairs,  nnless  such  a  stipulation  makes  a 
part  of  the  original  contract;  and  any  prom- 
ise to  do  so,  founded  merely  on  the  relation 
of  the  parties,  and  not  one  of  the  conditions 
of  the  lease,  would  be  without  consideration, 
and  for  that  reason  would  create  no  liability. 
But,  although  a  gratuitous  executory  con- 
tract of  that  kind  would  not  be  binding  upon 
him,  he  would  place  himself  in  a  vei7  differ- 
ent position  if  he  should  see  fit  to  treat  it  as 
binding,  and  actually  enter  upon  its  fulflll- 
ment.  He  is  at  liberty  to  repudiate  it,  or 
to  perform  it  at  his  option;  but,  if  his  choice 
should  be  to  perform  it,  be  comes  under  some 
degree  of  liability  as  to  the  manner  of  its 
performance."  Gill  v.  Middleton,  105  Mass. 
478,  479,  and  authorities  cited.  We  have 
quoted  freely  from  this  case,  because  it  is  the 
law  of  the  point  under  consideration  in  the 
case  before  us,  and  is  decisive  uf  it.  The 
reasoning  is  sound  and  well  presented,  and 
saves  us  the  trouble  of  further  discussion. 
We  think  the  plaintiff's  petition  was  bad  on 
general  demurrer,  and  that  there  was  no  er- 
ror in  the  ruling  of  the  court  so  holding,  and 
that  the  judgment  should  be  affirmed. 

Statton,  C.  J.  Beport  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  affirmed. 


Cooper  v.  Lanowat. 

(Supreme  Court  of  Texaa.    Feb.  4, 189(X) 

Xaucioob  Pboskcttion — 'PhRAin'sa  —  Evissnci 

1.  A  petition,  in  malicious  prosecution,  show- 
ing that  Uie  prosecution  was  for  cutting  and  carry- 
ing away  treee  on  a  highway  laid  out  over  defend- 
ant's land  under  permit  from  the  overseer  of  roads, 
is  not  demurrable,  since,  though  the  fee  remained 
in  defendant,  plaintiff,  acting  under  authority  of 
the  overseer,  was  not  gnilty  of  knowingly  cutting 
timber  on  the  land  of  another,  without  the  owner's 
consent,  under  Pan.  Code  Tex.  art.  807. 

2.  An  assignment  of  error  in  overruling  special 
eaeeptiMM  to  (be  i)etition,  on  the  gronnd  that  the 
exhibits  attached  thereto  show  probable  cause 
tor  tiie  prosecution,  and  show  that  there  is  no 
oaose  of  action  by  showing  contradictory  state- 
ment* as  to  the  cause  of  action,  is  too  general; 
there  being  six  exhibits,  and  no  particular  state- 
ments being  specified. 

t.  Under  a  petition  alleging  that  defendant 
made  affidavit  charging  plaintiff  with  cutting  and 
carrying  away  trees  from  his  land,  and  caused  it 
to  be  filed  in  the  county  court,  and  a  oapiag  to  be 
issued,  on  which  plaintiff  was  arrested  and  impris- 
oned until  he  gave  bond,  the  eapUu  and  bond  are 
admissible,  though  stating  the  charge  to  be  theft 

4.  Where  plaintiff  shows  that  the  highway  had 
been  legally  established  over  defendant's  land.,  tes- 
timony of  defendant  that  he  cut  out  the  road  at  his 
own  expense  is  irrelevant,  though  offered  to  con- 
tradict an  allegation  in  the  petition  as  to  the  bnlld- 
h>g  of  the  road. 

5.  Under  a  petition  alleging  Injury  in  the  sum 
of  five  thousand  dollars,and  praying  judgment  "for 
thesnm  of  two  thousand  as  actual,  and  three  thou- 
sand as  exemplary,  damages, "  a  charge  stating 
that  plainUS  sues  for  two  thousand  dollars  actual 
damages,  and  three  thousand  dollars  exemplary 


damages,  is  not  misleading  from  the  use  of  the 

word  "dollars." 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Houston  county;  F.  A.  WiLi^ 
lAHS,  Judge. 

Cooper  <&  Moore,  for  appellant.  Munn  ift 
Denny,  for  appellee. 

Acker,  J.  Sam  Langway  sned  L.  W. 
Cooper  to  recover  damages  for  malicions  pros- 
ecution. The  damages  were  laid  at  "five 
thousand  dollars, — two  thousand  actual,  and 
three  thousand  exemplary."  The  defendant 
answered  by  general  and  special  exceptions, 
specially  denied  maliie,  and  specially  pleaded 
the  facts  relied  on  to  show  probable  cause  for 
the  prosecution  of  plai  ntiff .  The  exceptions 
were  overruled,  and  the  trial  by  jury  result- 
ed In  verdict  and  judgment  for  plaintiff  for 
$50  actual,  and  $50  exemplary,  damages.  It 
was  proved  that  a  first-class  public  road  was 
laid  out  and  opened  by  proper  authority  on 
defendant's  land,  and  at  his  request;  that  in 
opening  the  road  six  or  eight  trees  were  left 
standing  in  the  roadway,  around  which  ve- 
hicles could  pass;  that  these  trees  bpcame 
dead,  were  in  the  way  of  the  traveling  public, 
and  the  limbs  falling  therefrom  obstructed 
the  roadway,  and  made  it  dangerous  for  per- 
sons passing;  that  the  overseer  of  the  road 
told  plaintiff  that  if  he  would  cut  the  trees, 
and  remove  them  from  the  road,  he  might 
have  the  wood,  and,  under  the  authority  of 
the  overseer,  plaintiff  was  cutting  the  trees 
when  defendant  came  to  him,  and  claimed 
them;  that  plaintiff  told  defendant  that  he 
Was  catting  the  trees  by  authority  of  the  road 
overseer,  and  defendant  demanded  of  plaintiff 
eight  or  ten  dolLirs  in  payment  for  the  tim- 
ber he  had  cut,  which  plaintiff  refused  to  pay, 
and  at  once  quit  cutting  the  trees;  that  de- 
fendant went  before  a  justice  of  the  peace, 
and  made  affidavit  charging  plaintiff  witli 
cutting  and  carrying  away  timber  of  the  value 
of  five  dollars  from  land  of  affiant,  without 
his  consent,  knowing  the  land  was  not  his; 
that  this  affidavit  was  filed  in  the  county 
court,  on  which  process  was  issued  for  the 
arrest  of  plaintiff,  in  which  it  was  stated  that 
the  offense  in  the  affidavit  charged  was  theft; 
that  plaintiff  was  arrested  and  confined  in 
jail  for  about  half  of  an  hoar,  when  he  exe- 
cuted bond  reciting  that  he  had  been  arrested 
on  acaptas  issued  on  an  indictment  returned 
by  the  grand  jury  on  a  charge  of  theft;  that 
plaintiff  was  tried  in  the  county  court,  and 
acquitted,  on  an  information  filed  on  defend- 
ant's affidavit.  All  of  these  facts  were  sub- 
stantially set  out  in  the  petition,  except  the 
offense  charged  in  the  capias  and  bond  was 
not  stated,  though  It  was  averred  that  the 
capias  issued  on  the  affidavit  made  by  de- 
fendant. 

The  first  assignment  of  error  presented  is: 
"The  court  erred  in  overruling  the  defend- 
ant's general  exception  to  plaintiff's  petition, 
because  there  was  no  cause  of  action  set  up 
in  said  petition;  the  said  petition  showing 
said  timber  cut  and  appropriated  to  be  on  d»- 
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fendant'a  land."  Under  this  aasignment  it 
is  contended  that  by  laying  out  and  opening 
tberoad  the  public acqaired  only  an  easement 
in  the  land, — that  is,  the  right  to  use  it  for 
purposes  of  a  public  road;  but,  subject  to 
this  right,  the  land,  and  the  timber  growing 
upon  the  road-way,  remiiined  tiie  property  of 
defendant.  The  correctness  of  tliis  proposi- 
tion  might  be  conceded,  and  yet  tlie  plaintiff 
may  not  have  been  guilty  of  the  offense 
charged  in  the  defendant's  allldavit  against 
him.  Something  more  than  cutting  timber 
on  the  land  of  another  without  the  consent 
of  the  owner  is  necessary  to  constitute  the 
offense  denounced  by  article  697  of  the  Penal 
Code,  for  which  plaintiff  was  prosecuted. 
Such  cutting  must  be  knowingly  done;  that 
is,  done  with  knowledge  and  understanding 
of  facts  that  the  land  belonged  to  another, 
and  that  he  had  no  right  or  authority  to  cut 
the  timber.  If  the  party  accused  in  good 
faith  believed  be  had  the  right  to  cut  the  tim- 
ber, be  would  not  be  guilty  of  the  offense. 
Lackey  t.  State,  14  Tex.  App.  164.  If  the 
timber  standing  uponthe  road-way  obstructed 
oc  impaired  the  use  of  the  road  by  the  public, 
it  was  the  duty  of  the  overseer  of  the  road  to 
have  it  removed,  and  the  overseer's  authori- 
ty was  sufficient  to  protect  the  plaintiff 
against  all  criminal  liability.  We  believe  the 
authorities  sustain  the  doctrine  contended  for 
by  appellant,  and  have  no  doubt  he  might  re- 
cover, in  a  civil  action,  the  value  of  timber 
out  and  converted  from  the  land  on  which 
the  road-way  was  situated,  unless  such  cut- 
ting was  done,  by  autliority  of  the  overseer 
of  the  road,  for  the  purpose  of  opening  or  im- 
proring  the  road.  Fhifer  v.  Cox,  21  Ohio 
St.  248;  Cole  v.  Drew.  44  Vt.  49;  Barclay  v. 
Howell's  Lessee,  6  Pet.  498;  Robert  v.  Sad- 
ler, 104  N.  Y.  229,  10  N.  E.  Rep.  428;  MiU- 
iog  Co.  v.  Bennett,  18  S.  C.  254.  We  do  not 
think  the  court  erred  in  overruling  the  gen- 
eral exception  to  the  petition. 

The  second  assignment  of  error  is:  "The 
court  erred  in  overruling  defendant's  special 
exceptions  to  plaintifTs  petition,  because  the 
exhibits  attached  to  the  petition  show  that 
there  was  no  cause  of  action,  by  showing  con- 
tradictory statements  as  to  said  cause  of  ac- 
tion, and  said  exhibits  show  that  there  was 
probable  cause  for  making  the  a£Qdavit  upon 
which  this  suit  is  predicated."  Upon  care- 
ful examination  of  the  exhibits  attached 
to  the  petition,  we  do  not  discover  auy  con- 
tradictory  statements  relating  to  the  cause  of 
action ;  nor  are  we  able  to  discover  that  they 
show  that  there  was  probable  cause  for  mak- 
ing the  affidavit.  There  are  six  exhibits  at- 
tached to  the  petition.  The  assignment  does 
not  point  out  any  particular  contradictory 
statements  they  contain,  nor  does  it  call  our 
attention  tu  the  particular  matter  or  matters 
that  show  the  existence  of  probable  cause. 
We  think  it  clear  that  this  assignment  is  too 
general  to  require  consideration. 

The  third  assignment  of  error  is:  "The 
court  erred  in  admitting  in  evidence,  over 
defendant's  objections,  the  capias  and  bond. 


because  they  did  not  correspond  with  the  al- 
legations of  the  petition;  the  petition  and 
affidavit  showing  that  plaintiff  was  arrested 
for  cutting  and  carrying  away  timber  from 
land  not  his  own.  by  said  affidavit.  Said 
capias  showed  that  defendant  was  arrested 
for  theft;  and  said  bond  showed  that  he  was 
arrested  for  theft  on  a  capias  issued  on  a 
bill  of  indictment  returned  into  tlie  county 
court  by  the  grand  jury."  The  petition  al- 
leged that  the  defendant  voluntarily  made  an 
affidavit  charging  plaintiff  with  cutting  and 
carrying  away  from  the  land  of  affiant  six 
trees,  of  the  value  of  five  dollars,  without 
the  consent  of  the  owner,  and  caused  the  affi- 
davit to  be  filed  in  the  county  court,  and 
caused  the  issuance  of  a  capias  for  plain- 
tiff, on  which  he  was  arrested,  and  placed  in 
jail  until  he  gave  bond  for  his  appearance. 
It  was  not  alleged  in  the  petition  what  offense 
was  charged  in  the  capias,  or  stated  in  the 
bond.  The  affidavit,  capias,  and  bond  were 
made  exhibits  to  the  petition;  and  the  offense 
with  which  the  plaintiff  was  charged  was 
slated  in  the  capias  and  bond  to  be  theft. 
We  do  not  think  this  constitutes  a  variance 
between  the  allegations  and  proof.  Under 
article  702  of  the  Penal  Code,  the  cutting 
and  taking  of  timl>er  may  be  prosecuted  as 
theft.  It  is  clearly  alleged  that  the  prosecu- 
tion of  plaintiff  was  instituted  by  the  affi- 
davit voluntarily  made  by  defendant,  and 
that  all  other  steps  in  the  prosecution  were 
predicated  upon  the  affidavit.  The  L-onse- 
quences  were  the  same  to  plaintiff  whether 
the  offense  named  in  the  capias  and  lx>nd 
was  theft,  or  knowingly  cutting  and  carry- 
ing away  timber  from  land  not  his  own.  It 
appears  from  both  the  petition  and  exhibits, 
which  were  made  part  of  it,  that  the  defend- 
ant was  solely  responsible  for  the  prosecution 
of  plaintiff ;  and  we  think  be  should  not  be  per- 
mitted to  escape  responsibility  for  his  acts 
upon  the  circumstance  that  the  officer  who 
issued  the  capias  on  his  affidavit  called  the 
offense  charged  against  plaintiff  "theft." 
We  think  the  third  assignment  of  error  is 
not  well  taken. 

The  fourth  assignment  of  error  is:  "The 
coart  erred  in  excluding  the  evidence  of  L. 
W.  Cooper,  because  said  evidence  was  in  ac- 
cordance with  allegations  in  defendant's 
pleadings,  and  the  pleadings  were  not  ex- 
cepted to."  It  appears  from  the  bill  of  ex- 
ceptions that  defendant  offered  to  testifly 
that  the  road  overseer  did  not  cut  out  any 
part  of  the  road  on  which  the  trees  were  cut, 
but  that  he  cut  the  entire  road,  at  the  ex- 
pense of  $40,  as  alleged  in  his  answer,  "to 
show  that  the  allegations  of  plaintiff's  peti- 
tion that  had  been  read  to  the  jury  were  not 
true  in  point  of  fact."  The  evidence  was 
objected  to  on  the  ground  that  it  was  ir- 
relevant, and  the  objection  sustained.  It 
was  alleged  in  the  petition,  and  dearly 
proven,  and  not  controverted  by  the  defend- 
ant, that  the  road  was  a  lirsl-class  public 
road,  legally  established,  and  we  think  it  ut- 
terly immaterial,  and  wholly  irrelevant  to 
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any  issae  in  this  case,  who  actually  "cutout" 
the  road;  and  the  court  did  not  err  in  ao  ruU 
inj?. 

The  fifth  assignment  ot  error  is:  "The 
court  erred  in  his  charge  on  first  page,  where 
he  charges,  in  substance,  that  plaintiff  sues 
for  two  thousand  dollars  nctual  damages,  and 
three  thousand  dollars  exemplary  damages, 
when  the  petition  does  not  use  the  word 
•dollars'  as  to  either  kind  of  damages;  and 
this  was  misleading  to  the  jury."  The  lan- 
guage of  the  petition  is:  "Whereby  he  has 
sustained  damage  and  Injury  in  the  sum  of 
five  thousand  dollars;  wherefore  he  sues  and 
prays  for  judgment  for  the  sum  of  two  thou- 
sand as  actual  damages,  and  three  thousand 
as  exemplary  damages."  We  think  this  ob- 
jection to  the  charge  too  hypercritical  to  enti- 
tle it  to  the  dignity  of  discussion.  We  do 
not  think  it  possible  that  an  average  Texas 
jury  could  have  been  misled  by  the  charge 
here  complained  ot. 

The  seventh  assignment  Is  the  next  one 
presented,  under  which  it  is  contended  that 
ilie  court  erred  in  charging  the  jury  to  the 
effect  that,  if  the  plaintiff  cut  the  trees  un- 
der and  by  authority  of  the  overseer  of  the 
road,  be  would  not  be  guilty  of  the  offense 
charged  against  him  in  the  affidavit  of  the  de- 
fendant. What  we  have  said  In  discussing 
the  first  assignment  of  error  disposes  ot  this 
one. 

The  remaining  assignments  of  error  pre- 
sented, question  the  sufficiency  of  the  evi- 
dence to  sapport  the  verdict.  Whether  the 
Uetendant  instituted  the  prosecution  against 
piaintiir  with  malice,  and  without  probable 
cause,  were  questions  for  the  jury,  under 
proper  instructions  from  the  court.  The 
charge  of  the  court  was  a  clear,  fnll,  and  fair 
exposition  of  the  law  applicable  to  the  case 
made  by  the  pleadings  and  the  evidence. 
We  think  there  was  evidence  to  support  the 
verdict,  and  are  of  opinion  that  the  judg- 
ment of  the  court  below  should  be  uflBrmed. 

Statton,  C.  J.  Report  of  commission 
ot  appeals  examined,  their  opinion  adopted, 
and  judgment  affirmed. 


Hart  et  al.  v.  Blvm. 
(Supreme  Court  nf  T«ta«.    Feb.  4, 18B0.) 

AssiomfBiTT  roK  Bbsbpit  ot  CitBDrroRs— Salb  or 
Paktubkship  Assbts— Wro^opvl  Attachm  bxt. 

1.  An  instmment  conveying  a  stock  of  goods 
toplaintUT,  "first  to  pay  himself  a  certain  debt, 
and  all  necessary  expenses  incurred  In  converting 
the  stock  into  cash,  the  surplus  to  be  divided  pro 
rata  among  other  named  creditors,  Is  not  a  mort- 
gage, bat  a  vidid  assignment. 

2.  There  is  no  variance  between  such  Instm- 
ment and  an  allegation  that  "the  property  had 
been  aasigoed,  transferred,  and  conveyed,  and  de- 
livered to  plaintiff,  *  *  *  in  trust  to  sell  and 
dispose  of  the  same. " 

3.  A  statement  in  a  finding  that  the  debtor 
''■old  "  the  property  to  the  assignee  will  not  make 
the  finffins  erroneons,  where  the  instrument  of  as- 
signment Is  set  out  in  full  therein. 

4.  Partnership  property,  having  been  bought 
1^  one  member  of  the  firm,  and  afterwards  as- 


signed in  tmst  for  creditors  by  a  valid  assignment, 
cannot  be  attached  by  firm  creditors. 

5.  An  agreement,  by  a  partner  purohasing  the 
partnership  effects,  to  pay  the  firm  debts,  does  not 
charge  the  goods  with  a  trust,  so  that  an  assign- 
ment by  him  will  carry  only  his  interest  remalB. 
lag  after  payment  of  the  firm  debts. 

6.  Goods  assigned  for  the  benefit  of  creditors 
having  been  attached  and  purchased  by  the  as- 
signee at  the  sale,  be  Is  not  estopped  to  sue  for 
their  valae  by  having  given  notice  at  the  sale  that 
he  owned  the  goods,  and  would  hold  the  sheriff 
and  attaching  creditors  liable. 

7.  That  the  assignee  purchased  the  goods  at 
the  sale  oannot  affect  the  measure  of  damages  he 
is  entiUed  to  recover  for  their  wrongful  attaoh- 
ment. 

Commissioners'  decision.  Appeal'  from 
district  court,  Galveston  county;  Williav 
H.  Stewart,  Judge. 

Wm.  B.  Lockhart,  tor  appellants.  Lahatt 
<£  Noble,  for  appellee. 

Hobby,  J.  It  appears  from  the  record  in 
this  case  that  on  the  10th  day  of  October, 
1887,  W.  L.  Austin,  of  the  firm  of  Austin  & 
Fisher,  executed  to  the  appellee,  A.  lilum, 
an  instrument  In  writing  conveying  to  said 
Blum  a  stock  of  goods,  wares,  and  merchan- 
dise, which  constituted  the  drug  and  med- 
icine store  ot  said  Austin,  in  the  city  of  Gal- 
veston. The  consideration  recited  in  this 
instrument  was  an  indebtedness  due  Blum 
of  about  $1,650.  It  conveyed  the  property 
to  appellee,  first  to  pay  himself  the  said  sum 
of  $1,650,  and  all  necessary  expenses,  etc., 
incurred  in  converting  the  stock,  etc.,  into 
cash;  the  surplus,  after  the  payments,  to  be 
divided  pro  rjita  between  several  named 
creditors,  among  them  the  appellants;  "to 
whom,"  the  conveyance  also  recited,  "I  am 
indebted  In  various  sums  ot  money  upon 
their  several  indebtedness  against  the  late 
firm  of  Austin  &  Fisher,  ot  which  I  was  a 
copartner,  and  tor  which  indebtedness  I  am 
liable,  and  assumed  the  payment  thereof." 
Appellants,  to  whom  the  Arm  of  Austin  & 
Fisher  were  indebted  for  goods  sold  in  the 
sum  of  $1,146.54,  sued  out  a  writ  of  attacli- 
ment  from  the  district  court  of  Galveston 
county,  caused  the  s  ime  to  be  levied  on  the 
property  so  conveyed  to  Blum,  which  was  by 
order  of  the  court  sold.  The  appellee,  Blum, 
became  the  purchaser  for  the  sum  of  8790. 
This  suit,  after  said  seizure  and  sale,  was 
brought  by  the  appellee,  Blum,  against  Hart 
&  Co.  and  the  sheriff  and  his  sureties,  for  the 
value  of  the  goods  so  seized  and  sold.  Tiie 
cause  was  tried  by  the  court  without  the  in- 
tervention of  a  jury  on  November  22,  1888, 
and  judgment  was  rendered  in  favor  ot  the 
appellee,  Blum,  for  the  sum  ot  $1,523.19,  the 
value  of  the  goods  so  attached,  against  the 
appellants,  said  sheriff  and  his  sureties. 

There  are  several  assignments  of  error  dis- 
cussed at  length  in  appellants'  brief,  but  the 
view  we  take  of  the  case  will  dispense  with 
the  necessity  for  considering  each  error  as- 
signed; and  we  will  confine  ourselves  to  the 
questions  we  believe  to  he  decisive  of  the 
rights  of  the  parties.  These  involve — Fint, 
the  construction    of  the  instrument  nnder 
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which  the  appellee,  Blum,  claims  title  to  the 
property  conveyed  to  liim  by  Austin;  and, 
second,  whether,  under  the  facts  of  this  case, 
be  can  recover  from  the  appellants  the  value 
of  the  goods  attached  by  them.  It  is  claimed, 
under  the  assignment  first  presented,  that  the 
court  erred  in  admitting  in  evidence  the  in- 
strument of  October  10,  1887,  conveyingtlie 
property  to  appeliee;  because.  If  oflfpred  as  a 
mortgage,  it  was  not  properly  recorded,  and,  if 
offered  as  an  absolute  sale,  it  was  at  variance 
with  the  allegations  of  petition.  It  appears 
from  the  certificate  of  record  attached  to  the 
instrument  that  it  was  recorded  at  length  in 
the  records  of  deeds,  Book  65,  p.  2S4,  in  Gal- 
veston county.  In  so  far  as  the  objections 
were  predicated  upon  the  claim  that  the  in- 
strument is  a  chattel  mortgage,  and  should 
therefore  not  have  been  recorded  at  length, 
and  that  its  record  in  a  bopl<  for  the  registry 
of  deeds  is  not  such  evidence  of  a  deposit  and 
filing  as  required  by  the  statute  with  respect 
to  chattel  mortgages,  it  is  only  necessary  to 
say  that  the  instrument  under  consideration 
is  not,  in  our  opinion,  a  chikttel  mortgage. 
Discussing  a  conveyance,  which  in  its  essen- 
tial features  was  identical  with  the  present 
instrument,  and  which  it  was  earnestly  con- 
tended was  a  mortgage,  our  supreme  court 
construed  it  to  be  an  assignment.  Not,  how- 
ever, within  the  scope  of  the  statute,  but  an 
assignment,  the  validity  of  which  must  be 
tested  by  the  principles  of  tlie  common  law. 
Johnson  v.  Bobinson,  68  Tex.  399,  4  S.  W. 
Bep.  625.  The  instrument  before  us,  as  in 
the  case  cited,  was  not  intended  as  a  security 
for  debt,  providing  simply  a  lien  on  the  prop- 
erty, and  leaving  an  equity  of  redemption  in 
Austin,  the  mortgagor,  which  are  the  char- 
acteristics of  a  mortgage  with  us.  By  its 
terms  Austin  could  liave  no  power  to  cancel 
or  defeat  this  instrument  by  a  payment  or 
discharge  of  the  debts  therein  mentioned, 
which  he  would  have  i  n  the  case  of  a  mort- 
gage. All  the  interest  and  title  owned  by 
Austin  in  the  property  are  by  the  terms  of 
the  conveyance  vested  in  the  assignee,  Blum, 
and  such  disposition  is  directed  to  be  made  of 
the  property  as  is  not  merely  inconsistent 
with  the  exercise  of  any  farther  control  over 
it  by  Austin,  but  it  is  placed  entirely  beyond 
his  control  by  an  absolute  transfer  to  appel- 
lee to  be  sold,  and  the  proceeds  to  be  appro- 
priated to  the  payment  of  the  creditors  there- 
in named.  We  do  not  think  the  court  erred 
in  admitting  the  instrument  in  evidence. 
Nor  do  we  think  there  is  any  variance  be- 
tween it  and  the  allegations  descriptive  of  it. 
These  are  that  "the  property  bad  been  as- 
signed, transferred,  and  conveyed  and  de- 
livered to  this  plaintiff  by  one  W.  L.  Austin, 
then'the  owner  on  the  10th  day  of  October, 
1887,  in  trust  to  sell  and  dispose  of  the  same, " 
etc.  The  instrument  objected  to  corresponded 
'  with  these  averments. 

The  third  assignment  is  that  "the  court 
erred  in  the  fifth  paragraph  of  its  conclusions 
of  fact,  in  finding,  under  tlie  pleadings  and 
evidence,  that  the  assignment  from  Austin  to 


Blum  was  an  actual  sale,  and  not  a  convey- 
ance in  trust."  The  finding  referred  to  is 
that  "Austin  on  the  10th  day  of  October, 
1887,  sold  to  Blum  the  drug-store,"  etc.  It 
is  only  necessary  to  say,  in  reply  to  this,  that, 
if  the  use  of  the  term  "sold"  was  incorrect 
as  applied  to  the  conveyance  from  Austin  to 
Blum,  the  instrument  Itself  was  set  out  in 
full,  and  made  a  part  of  the  finding. 

The  fourth  error  assigned  is  to  the  effect 
that  the  seventh  and  ninth  paragraphs  of 
the  conclusions  of  fact  found  tliat  Austin 
put  Blum  in  actual  possession  of  the  prop- 
erty, and  that  he  remained  in  possession  un- 
til dispossessed  by  the  seizure  under  the  at- 
tacliment  of  appellants.  The  testimony  of 
Austin  and  Blum  fully  authorized  this  con- 
clusion of  fact  found  by  the  court. 

The  eleventh  assignment  is  that  the  court 
erred  in  not  finding  as  conclusion  of  law 
that  the  assignment  of  said  W.  L.  Austin  to 
said  A.  Blum,  of  date  October  10,  1887,  in- 
terposed no  obstacle  to  defendants'  (£.  J. 
Hart  &  Co.'s)  attachment,  because  the  ev- 
idence showed  that  the  property  assigned, 
as  to  defendants,  E.  J.  Hart  &  Co.,  was  part- 
nership property  of  the  firm  of  Austin  & 
Fisher,  who  were  debtors  of  said  Hart  & 
Co.  The  property  was  not  partnership 
property  at  the  time  of  the  assignment  by 
Austin  to  Blum,  but  belonged  to  the  former, 
who  purchased  the  Interest  of  Fisher  with 
the  $1,500  advanced  and  loaned  to  him  by 
Blum.  The  assignment  being  a  conveyance 
in  trust  to  Blum  for  certain  purposes, — that 
is,  the  payment  of  creditors  therein  named, 
— and  the  grantee  being  in  possession  under 
its  terms,  as  the  court  found  from'the  evi- 
dence, the  trust  or  purpose  for  which  it  was 
executed  could  not  be  defeated  by  Hart  Sl  Co., 
through  a  seizure  of  the  entire  trust  fund  in 
satisfaction  of  their  debt.  As  said  in  School- 
her  V.  Hutchins,  66  Tex.  831,  1  8.  "W.  Bep. 
266:  "The  vestiture  of  title  in  the  assignee, 
through  the  trust-deed,  and  bis  possession 
under  it,  would  give  him  the  right  to  main- 
tain this  action  against  any  pei-son  seeking 
illegally  to  divert  the  fund,  or  any  part  of  it, 
from  the  purpose  contemplated  by  the  law 
and  the  deed  of  assignment.  The  fact  that 
the  illegal  conversion  was  in  the  interest  of 
or  instigated  by  one  or  more  creditors  of  the 
assignees,  and  that  it  may  have  been  consum- 
mated through  the  illeg.il  use  of  the  process 
of  a  court,  cannot  change  the  rule. "  If  any 
facts  existed  which  authorized  the  appellants 
to  seize  and  appropriate  the  entire  property 
in  the  assignee's  possession  to  the  satisfaction 
of  their  claim,  they  sliould  have  alleged,  and 
established  them  by  proof.  Barber  v.  Hutch- 
ins, 66  Tex.  323,  1  S.  W.  Bep.  275.  The  as- 
signment being  a  valid  assignment,  no  cred- 
itor could  by  process  of  attachment  seize  the 
assigned  property,  or  any  part  of  it,  and  take 
it  out  of  the  assignee's  hands,  and  apply  it  to 
his  debt.  Moudy  v.  Carroll.  71  Tex.  148,.  8 
S.  W.  Kep.  510.  It  is  claimed  that  there 
was  error  in  not  finding  tliat  the  conveyance 
was  fraudulently  made,  and  that  Blum  bad 
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notice  of  that  fact.  Upon  this  issue  the  tes- 
timony was  conflicting.  There  is  evidence 
in  support  of  the  finding  of  the  court,  and  we 
cannot  say  that  the conclasion  complained  of 
was  error. 

The  appellants  insisted  that  the  court  erred 
in  not  Snding  that  Blum  was  estopped  from 
maintaining  this  suit,  by  reason  of  his  fraud- 
ulent conduct  at  the  sale.  The  court  found, 
in  substance,  that  at  the  opening  of  the  sale 
appellee,  through  bis  attorney,  claimed  to 
own  the  goods,  and  in  consequence  of  this 
notice  one  £.  J.  Biering,  who  had  come  pre- 
pared to  bid  91,200  for  the  property,  did  not 
bid.  There  was  evidence  to  the  effect  ttiat 
appellee  gave  notice  that  he  would  hold  the 
sheriff  and  his  sureties,  and  the  parties  who 
had  attached  the  property,  liable  at  law.  If 
appellants  were  liable  to  appellee  for  the  seiz* 
ure, — and  it  seems  from  the  evidence  and  the 
finding  of  the  court  in  this  cause  tliat  they 
were, — ^then  appellee  certainly  had  the  right 
to  give  the  notice  referred  to.  He  is  not 
shown  to  have  done  anything  at  the  sale  not 
authorized  by  law.  Tliere  is  no  evidence  that 
anything  was  said  by  him  which  he  had  no 
legal  right  to  say,  that  stifled  competition 
among  bidders.  If  Blum  can  recover  from 
appellants  the  value  of  the  goods,  he  had  the 
right  to  give  the  notice  at  the  sale  that  the 
gmds  belonged  to  him,  and  that  be  would  sue 
for  their  value. 

The  tenth  assignment  is  that  the  court 
erred  in  not  finding,  as  a  conclusion  of  law, 
tliat  plaintiff,  Blum,  cannot  maintain  this 
suit,  because  the  evidence  showed  that  by 
his  assignment,  under  which  he  claimed  the 
goods,  lie  took  only  the  interest  of  W.  L.  Aus- 
tin in'^the  property,  and  that  interest  was 
only  what  might  remain  after  the  payment  of 
the  debts  o(  the  firm  of  Austin  &  Fisher,  of 
which  firm  Hart  &,  Co.  were  creditors.  The 
evidence  does  not  show  tliat,  by  the  assign- 
ment from  Austin  to  appellee,  the  latter  took 
the  interest  only  of  Austin,  after  the  pay- 
ment of  the  firm  debts  of  Austin  &  Fisher. 
On  the  contrary,  it  appears  from  the  terms 
of  the  conveyance  to  appellee  that  It  conveyed 
Austin's  entire  interest,  unincumbered  by 
any  lien  in  favor  of  Arm  creditors,  and  that 
the  title  to  the  property  had  been  in  Austin 
since  the  sale  to  him  by  Fisher,  in  August, 
18b7.  The  assignment  shows  upon  its  face 
that  Austin  assumed  to  pay,  first,  the  debt  of 
$1,500  due  appellee.  There  were  no  reserva- 
tions in  the  sale  made  by  Fislier  to  Austin, 
alleged  by  the  appellants  or  shown  by  the  ev- 
idence. It  was  nut  alleged  in  any  of  the 
special  pleas  set  up  by  the  defendants  that 
there  was  any  agreement,  contract,  or  under- 
standing between  Fisher  and  Austin,  at  the 
time  of  the  sale  of  the  interest  of  Fisher  in 
the  partnership  property  of  Austin,  that  the 
latter  was  to  hold  the  property  in  trust  for  the 
payment  of  the  firm  debts.  A  mere  agree- 
ment, generally,  to  pay  the  firm  debts,  will 
not  ingraft  a  trust  of  this  character  upon  the 
conveyance. 

It  is  contended  by  appellants  that,  "If  Blum 


was  in  possession  of  the  goods  with  full  title 
before  attachment  levy  by  appellants,  the 
court  erred  in  giving  judgment  for  plaintiff 
for  more  than  he  paid  for  the  goods  at  the 
sale,  because  the  evidence  showed  that  plain- 
tiff bought  at  the  sale,  and  the  goods  were 
deliver^  to  him,  and  no  other  daraa;;e  was 
shown  than  the  wrongful  taking  of  said 
goods."  InthecaseofSchoolherv.  Hutchins, 
supra,  it  was  said:  "That  the  assignee  may 
have  boujiht  a  part  of  the  property  which  the 
defendants  caused  to  be  seized  and  sold  by  the 
sheriff  under  the  order  of  the  court  cannot 
affect  either  his  right  to  recover  or  the  meas- 
ure of  damages.  His  rights  in  these  respects 
were  fixed  when  the  property  was  taken  from 
his  possession,  and  the  defendants  cannot  be 
heard  to  assert  that  their  liability  or  its  meas- 
ure can  be  made  to  depend  on  what  subse- 
quently occurred."  We  think  the  judgment 
should  be  affirmed. 

Stayton,  0.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
Judgment  affirmed. 


Traders'  Nat.  Bank  «.  Glare  et  al. 
(Supreme  Court  of  Texas.    Feb.  7, 1890.) 

VniXmXIhKin  COMVBTANCBS— EVIDBNOB— Pabol 

AOKEEMEItT. 

1.  In  coQsideration  of  the  transfer  of  lands,  the 
vendee  agreed  to  pay  certain  liens  thereon,  and 
also  certain  other  debts  of  the  vendor,  exe- 
cuting his  notes  for  the  amount  of  these  debts 
to  the  vendor,  who,  under  the  oonditions  of 
the  sale,  at  the  same  time  indorsed  them  to  the 
creditors  whose  claims  the  vendee  was  to  pay. 
The  vendee  was  surety  for  all  these  debts.  Meld 
that,  the  price  being  adequate,  the  transfer  would 
not  be  set  aside  in  lavor  of  the  vendor's  creditors, 
though  the  vendee  knew  of  the  vendor's  insolv- 
ency. 

2.  The  fact  that  the  agreement  to  assume  and 
pay  the  vendor's  debts  was  by  parol  does  not  in- 
validate the  transaction. 

8.  Though  the  notes  were  executed  to  the  ven- 
dor, and  this  is  shown  by  the  deed,  it  is  competent 
to  show  that,  in  pursuance  of  an  agreement  made 
or  existing  at  their  execution,  they  were  at  the 
same  time  Indorsed  to  the  creditors,  as  this  does 
not  contradict  the  fact  of  their  execution  to  the 
vendor. 

4.  Where  several  persons  execute  a  joint  note 
for  borrowed  money,  which  is  divided  among 
them,  it  Is  a  sufficient  consideration  for  a  transfer 
of  land  by  one  of  them  to  the  others  that  they  as- 
sume and  agree  to  pay  bis  share  of  the  note,  and 
his  creditors  cannot  attack  the  transfer  for  the 
reason  that  be  is  not  relieved  of  his  liability  as 
surety  for  the  others. 

Appeal  from  district  court,  Bee  county; 
H.  Clay  Pleasants,  Judge. 

H.  B.  Drought  and  W.  S.  Dugat,  for  ap- 
pellant. L.  H.  Browne  and  John  C.  Beaa- 
ley,  for  appellees. 

Stattom,  C.  J.  Appellant  was  a  judg- 
ment creditor  of  J.  I.  Clare,  whase  execution 
had  been  returned  nulla  bona;  and  it  brought 
this  suit  to  cancel  two  conveyances  made  by 
its  debtor  to  H.  F.  Clare,  one  to  P.  S.  and  W. 
A.  Clare,  and  another  to  P.  S.  (^e.^and 
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also  to  cancel  a  trust-deed  made  by  the  debt- 
tor  to  H.  T.  Clare.  Cancellation  was  sought 
on  the  ground  that  J.  I.  Clare  was  insolvent 
at  the  time  the  several  conveyances  were 
made;  and  it  was  alleged  that  they  were  made 
to  hinder,  delay,  and  defraud  plaintiff  in  the 
collection  of  the  debt  due  to  it  when  the  con* 
veyances  were  made.  JSo  question  was  made 
as  to  the  joinder  of  several  causes  of  action. 
Defendants  denied  the  insolvency  of  J.  I. 
Clare,  and  alleged  that  the  conveyances  were 
made  and  received  in  good  faith,  on  adequate 
consideration,  without  notice  of  insolvency 
ol  J.  I.  Clare,  or  any  int«nt  on  bis  part  to 
defraud  bis  creditors,  if  such  intent  or  in- 
solvency existed.  They  also  pleaded  spe- 
cially their  defenses,  which  are  thus  stated  in 
brief  of  counsel  with  substantial  accuracy: 

"The  defendant  H.  T.  Clare,  answering 
specially,  admitted  the  execution  of  the  deed 
of  trust  to  secure  his  debt,  as  charged  by 
plaintiff,  but  denied  that  the  debt  was  pre- 
tended, and  averred,  when  said  deed  of  trust 
was  executed,  said  J.  I.  Clare  was  justly  in- 
debted to  him  in  tbe  sum  of  $4,800.83,  with 
interest  thereon  at  10  percent,  per  annum 
from  December  31, 1888,  and  that  said  trust- 
deed  was  executed  for  tbe  sole  purpose  of  se- 
curing said  debt. 

"The  defendant  H.  F.  Clare,  answering 
specially,  admitted  that  he  purchased  of  J.  I. 
Clare,  on  the  25th  of  February,  1889,  the 
property  in  Beeville,  as  charged  by  plaintiff, 
and,  he  alleged,  when  he  made  said  purchase 
said  J.  I.  Clare  was  justly  indebted  to  Will- 
iam M.  Smith  in  the  sum  of  83,652,  and  to 
Kohler  &  Helenfels  the  sum  of  9600,  with  in- 
terest thereon  at  12  per  cent,  per  annum 
from  the  10th  of  Jone,  1888;  that  said  debts 
were  secured  by  a  lien  on  the  property  he 
purchased;  that.  In  consideration  of  the  sale 
and  conveyance  of  the  property  to  him,  he 
assumed  tbe  payment  of  botli  said  debts;  that 
the  consideration  for  said  conveyance,  being 
the  amount  assumed,  was  the  fair  value  of 
said  property;  that  he  bad  aclinowledged  his 
liability  to  said  Smith  and  Kohler  &  Helen, 
fels,  and  had  paid  a  part  of  the  debt  to  Smith; 
that  he  owed  no  part  of  the  consideration  to 
said  J.  I.  Clare,  but  that  he  owed  it  all,  ex- 
cept  the  payment  mentioned,  to  the  said 
creditors  of  J.  I.  Clare;  and  that  the  sale  was 
made  to  him  in  order  to  have  said  creditors 
paid."  "H.  F.  Clare,  still  specially  answer- 
ing, admitted  that  he  purchased  of  J.  I. 
Clare,  on  the  4th  of  February,  1889,  991 
acres  of  land,  as  charged  by  plaintiff,  and  he 
alleged  that  the  consideration  for  the  same 
was  $3,964,  which  was  the  fair  value  of  the 
land;  that,  at  the  time  said  purchase  was 
made,  J.  I.  Glare  was  jnstly  indebtetl  to  P. 
Dodridge&Co.  in  the  sum  of  $1,562.50,  with 
interest  thereon  from  December  16,  1887,  at 
the  rate  of  10  per  cent,  per  annum,  and  that 
at  said  time  he  was  also  indebted  to  one  John 
M.  Judah  in  a  sum  exceeding  85,000,  which 
was  secured  by  a  lien  on  the  said  991  acres 
of  land,  and  other  lands;  tliut  he  himself 
owed  no  part  of  either  of  said  debts,  but  was 


liable  for  both  as  security  for  J.  I.  Clare;  that 
at  the  time  he  was  negotiating  with  J.  I. 
Glare  for  the  purchase  of  said  land,  and  at 
the  time  said  sale  was  consummated.  It  was 
agreed  and  understood  by  and  between  him 
and  J.  I.  Clare  that  the  purchase  money  for 
said  land  was  to  be  paid  as  follows:  *82.- 
328.85  thereof  was  to  be  paid  to  John  M. 
Judah  on  said  debt  from  J.  I.  Clare  to  him, 
and  81,685.15  thereof,  being  the  balance  of 
the  purchase  money,  was  to  be  paid  on  said 
debt  of  J.  I.  Clare  to  P.  Dodridge  &  Co. ; '  that 
he  did  assume  the  payment  to  said  Judah  of 
said  sum  of  82,828.85,  and  executed  a  prom- 
issory note  for  the  sum  81,685.15,  payable  to 
said  J.  I.  Glare  or  his  order,  which  said  note, 
as  soon  as  executed,  was,  at  his  direction, 
and  in  pursuance  of  the  terms  of  the  contract 
of  sale,  indorsed  by  J.  I.  Clare  to  said  P. 
Dodridge  &  Co.,  and  then  delivered  to  P. 
Dodridge  &  Co.;  that  said  P.  Dodridge  ft  Co. 
was  informed  of  the  terms  of  the  sale,  and 
was  satisfied  therewith,  and  accepted  said 
note,  and  are  the  owners  and  holders  of  the 
same;  that  tbe  entire  consideration  for  snid 
land  was  paid  to  the  said  creditors  of  J.  I. 
Clare,  as  stated,  and  that  J.  I.  Clare  was  not 
to  receive,  and  did  not  receive,  any  part 
thereof. 

"The  defendant  P.  S.  Glare  answered 
specially,  admitting  that  he  purchased  of  J. 
I.  Clare,  on  the  4th  of  February,  1889,  4,162 
acres  of  land,  as  charged  by  plaintiff,  and  be 
alleged  that  the  consideration  for  tbe  same 
was  814,587.81,  which  was  the  fair  value  of 
the  land ;  that  at  the  time  said  purchase  was 
made  J.  I.  Clare  was  justly  indebted  to  John 
M.  Judah  in  a  snm  of  money  exceeding  814,- 

000,  with  interest  thereon  from  the  26th  day 
of  December,  1888,  and  that  lie  was  also  just- 
ly indebted  at  that  time  to  Isham  Railny  in 
the  sum  of  85,117.69;  that  at  the  time  he 
was  negotiating  with  J.  I.  Clare  for  the  pur- 
chase of  said  land,  and  at  the  time  said  sale 
was  made.  It  was  agreed  and  understood  by 
him  and  J.  I.  Clare  that  the  purchase  money- 
for  said  land  was  to  be  paid  by  him'  to  said 
Judah  and  said  Railey  on  their  said  debts; 
that  the  sum  of  $9,801.57  was  to  be  paid  to- 
said  Judah,  and  the  balance  of  the  purchase 
money,  to- wit,  84,786.30,  was  to  be  paid  to 
said  Kaitey;  that  when  said  conveyance  was 
made  he  did  assume  the  payment  of  said  sum 
of  89.801.57  to  said  Judah,  on  the  debt  of  J. 

1.  Clare  to  him,  and  that  he  executed  two- 

Promissory  notes,  each  for  the  sum  of  82,- 
93.15,  payable  to  the  order  of  J.  I.  Glare, 
and  the  same  were  at  the  time  of  their  exe- 
cution, and  under  his  direction,  and  in  pur- 
suance of  said  agreement,  indorsed  by  J.  I. 
Glare  to  said  Bailey,  and  were  delivered  to 
bim,  and  he  is  now  the  owner  and  holder  of 
the  same;  that  said  Uailey  was  apprised  of 
tbe  terms  of  said  sate,  and  accepted  said 
notes,  and  was  satisfied  with  the  security 
thereby  obtained  for  bis  said  debt;  that  the 
said  debt  to  Judah  was  secured  by  a  lien  on 
the  land  purchased  by  liirn,  and  on  other 
lands;  that  he  owed  no  part  of  either  of  said 
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debts,  bat  was  liable  for  their  payment  as  a 
surety  of  J.  I.  Clare. 

"The  defendanta  P.  S.  Clare  and  W.  A. 
Clare  answered  specially,  admitting  that  they 
purchased  of  J.  I.  Clare,  on  the  4th  of  Feb- 
ruary. 1889,  4,058  acres  of  land,  as  charged 
by  plaintiff,  and  they  allege  that  the  consid- 
eration for  the  same  was  $18,361.57,  which 
was  the  fair  value  of  the  land;  that  at  the 
time  said  purchase  was  made  J.  I.  Clare  was 
justly  indebted  to  John  Gifford  in  a  sum  ex- 
ceeding 89,961.69,  with  interest  thereon  from 
the  26th  day  of  December,  1888,  and  he  was 
also  then  indebted  to  A.  C.  Jones  iu  the  sum 
of  ^,849.14;  that  they  owed  no  part  of  said 
debts,  but  were  liable  for  their  payment  as 
sureties  of  J.I.  Clare;  that  the  said  debt  to  said 
Gifford  was  secured  by  a  lien  on  said  land  pur- 
chased by  them,  and  on  other  lands  of  J.I. 
Clare;  that  at  the  time  they  were  negotiating 
with  J.I.  Clare  for  the  purchase  of  said  land, 
and  at  the  time  said  sale  was  made,  it  was 
agreed  and  understood  by  them  and  J.  L  Clare 
that  the  purchase  money  was  to  be  paid  to  said 
Gifford  and  said  Jones  on  their  said  debts ; 
that  the  sum  of  $9,961.69  thereof  was  to  be 
paid  to  said  Gifford,  and  the  balance,  to- wit, 
the  sum  of  $3,409.88,  was  to  be  paid  to  said 
Jones;  that  at  the  time  the  conveyance  was 
made  they  did  assume  the  payment  to  Gifford 
of  said  sum  of  $9,961.69  on  the  debt  of  J.  I. 
Clare  to  him,  and  they  at  said  time  executed 
their  promissory  note  for  the  said  sum  of 
$3,409.88,  payable  to  said  Clare  or  his  order, 
and  the  same  was,  at  the  time  of  its  execu- 
tion, nnder  their  direction,  and  in  pursuance 
of  said  agreement,  indorsed  by  J.  I.  Clare  to 
said  Jones,  who  is  now  the  owner  and  holder 
thereof;  that  said  Jones  was.  before  the  exe- 
cution of  said  conveyance,  apprised  of  the 
terms  of  the  same,  and  was  satisfied  there- 
with; that  they  are  bound  to  pay  the  entire 
purchase  money  to  said  Gifford  and  said 
Jones ;  and  that  J.  I.  Clare  was  not  to  receive 
any  portion  thereof,  and  did  not  receive  any 
portion  thereof." 

These  several  answers  present  good  de- 
fenses, and  this  is  not  questioned  on  this  ap- 
peal, except  in  reference  to  one  matter,  which 
is  thus  presented  in  an  assignment  of  error. 
"The  court  erred  in  overruling  the  exceptions 
by  plaintiff  to  defendunts'  answer  in  this: 
th-it  the  court  should  have  stricken  from  said 
answer  all  allegations  setting  up  a  parol 
agreement  between  all  the  parties  to  the  sev- 
eral conveyances  that  the  negotiable  piomis- 
sory  notes  payable  to  the  order  of  J.  I.  Clare 
were  to  be  applied  to  the  payment  of  bis,  the 
said  J.  I.  Clare's,  debts."  It  will  be  seen 
from  the  answers  that  each  of  the  persons 
who  purchased  lands  from  J.  I.  Clare  pur- 
chased such  as  were  already  covered  with 
liens,  which  the  purchasers  undertook  to  dis- 
charge, or  tliat  the  purchasers  were  sureties 
for  J.  I.  Clare  for  the  identical  debts  whiL'b 
they  assumed,  and  in  most  instances  the  land 
was  already  under  lien,  and  the  purchasers 
also  bound  as  sureties.  Sureties  so  situated 
had  the  same  right  to  purchase  property  at  a 


fair  price  from  J.  I.  Clare  as  would  they  have 
had  bad  they  been  creditors,  and  so  without 
reference  to  his  Insolvency  or  intent.  They 
had  the  right  to  protect  themselves.  Those 
who  purchased  property,  for  a  fair  price,  that 
was  already  covered  by  lien  to  its  full  valuer 
with  agreement  to  pay  the  debt  thus  secured 
by  lien,  could  not  practice  a  fraud  on  any 
person. 

That  the  agreement  was  in  parol  through 
which  the  several  purchasers  assumed  the 
payment  of  the  debts  for  which  they  or  the 
property  was  already  liable,  or  provided  for 
the  doing  of  this,  did  not  invalidate  such 
agreements.  Such  contracts  are  not  forbid- 
den  by  any  statute  of  which  we  have  any 
knowledge.  The  agreement  was  simply  that 
they  would  execute  notes  to  J.  I.  Clare,  who, 
in  order  that  his  creditors  should  liecome  the 
owners  of  them,  would,  as  he  did.  by  in- 
dorseuient,  pass  title  to  them.  The  agree- 
ment was  as  binding,  between  the  parties,  as 
though  it  had  been  in  writing.  Appellant 
alleged  that  appellees  knew  of  thelnsolven«qr 
of  J.  I.  Clare  when  the  conveyanees  were 
made;  and  on  the  trial  many  witnesses,  who 
were  shown  to  tiave  had  ample  opportunity 
to  know  what  his  flnancial  standing  and 
reputation  was,  were  permitted  to  state  that 
he  was  regarded  as  solvent  at  that  time.  We 
tiiink  there  was  no  error  in  this. 

It  is  urged  that  "the  court  erred  in  over- 
ruling plaintiff's  objection  to  the  testimony 
of  the  Clare  brothers,  and  in  permitting  said 
Clare  brothers  to  testify  as  to  the  contempo- 
raneous parol  agreement  between  said  J.  I. 
Glare  and  his  said  brothers,  whereby  it  was 
understood  and  agreed  that  the  negotiable 
promissory  notes  mentioned  in  thu  several 
deeds,  and  executed  by  the  said  brothers  to 
J.  I.  Clare  or  his  order,  were  to  be  approprir 
ated  to  the  payment  of  the  debts  of  said  J.  I. 
Clare,  as  shown  in  plaintiff's  bill  of  excep- 
tion." This  has  already  been  considered  in 
noticing  the  objection  to  pleadings,  and  we 
,Bee  no  reasonable  ground  on  which  objection 
can  stand  to  appellees'  showing  that  such 
steps  were  taken  us  would  secure  to  creditors 
of  J.  I.  Clave  the  entire  sum  they  were  to 
pay  for  the  lands.  In  the  absence  of  given 
facts,  the  existence  of  which  appellant  was 
controverting,  such  evidence  was  vital  to  the 
defense,  and  appellees  were  entitled  to  bring 
it  forward.  It  seems  to  be  contended  that 
such  evidence  contradicted  the  deeds  or  notes 
or  both,  and  that  for  this  reason  it  should 
have  been  excluded.  The  deeds  but  declare 
the  notes  were  executed,  and  the  evidence 
confirms,  but  does  not  contradict,  that  fact. 
The  notes  show  that  they  were  payable  to 
J.  I.  Clare.  The  evidence  declares  the  same 
fact,  but  goes  further,  and  shows  that,  in 
pursuance  of  an  agreement  made  or  existing 
at  their  execution,  they  were  at  the  same 
time  indorsed  to  creditors. 

It  is  urged  that  the  court  erred  in  refusing 
to  charge  the  jury  "that,  if  they  believeO 
from  the  evidence  that  J.  1.  Clare  conveyed 
to  his  co-defendants.  P.  S.  and  W.  A.  and 
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H.  F.  and  H.  T.  Clare,  the  lands  described 
in  plaintiff's  petition,  and  admitted  to  be 
conveyed  in  defendants'  answers,  and  that  the 
purchasers  in  said  conveyances  executed  and 
delivered  their  negotiable  promissory  notes 
for  part  of  the  purchase  money  for  said  lands 
payable  to  the  order  of  J.  I.  Clare,  and  at  the 
time  of  such  conveyances  said  J.  I.  Clare  was 
insolvent,  or  in  failing  circumstances,  and 
this  fact  was  known,  or  by  ordinary  dili- 
gence or  inquiry  could  have  been  known,  to 
defendants,  and  said  conveyances  operated 
hindrance  or  delay  to  plaintiff  in  the  collec- 
tion of  its  debt,  or  interposed  obstructions  in 
the  way  of  plaintiff's  enforcing  its  debt,  de- 
mand, and  judgment  against  J.  I.  Clare,  then 
you  will  find  for  plaintiff."  This  charge  was 
not  applicable  to  the  only  case  the  evidence 
tended  to  establish,  and  to  have  given  it 
would  have  withdrawn  the  mind  of  the  jury 
from  the  real  issues  in  the  case ;  for,  without 
disregarding  all  the  evidence,  the  jury  could 
not  bitve  found  that  the  negotiable  promis- 
sory notes  were  left  subject  to  the  control  of 
J.  I.  Clare.  J.  I.  Glare  may  have  been  in- 
solvent, and  this  fact  know  to  appellees,  yet 
if  they  paid  a  fair  price  for  the  property,  and 
secured  the  proceeds  to  the  creditors  of  their 
vendor,  no  fraud  was  committed  against  ap- 
pellant. It  would  have  lieen  but  one  method 
whereby  the  debtor  gave  preferences  not  in- 
yalid,  if  vendees  had  not  been  entitled  to 
protect  themselves  as  sureties  for  their  ven- 
dor, or  the  lands  already  covered  by  liens. 
The  case  of  Elser  v.  Graber,  6  S.  W.  Itep. 
560,  differs  from  the  present  in  this:  Here 
the  purchasers  saw  that  the  notes  executed 
by  them  inured  to  the  benefit  of  creditors, 
while  in  that  the  vendee  only  had  the  promise 
of  the  vendor  that  the  negotiable  note 
executed  should  he  applied  to  the  payment  of 
his  debts.  The  other  points  of  difference, 
the  facts  suggest. 

It  was  claimed  that  the  conveyances  to  ap- 
pellees were  made  witii  specific  intent  to 
defraud  appellant,  and  evidence  tending  to 
show  that  J.  I.  Clare  had  offered  to  convey 
to  it  property  at  such  prices  as  appellees 
bound  themselves  to  pay  tended  to  rebut  this 
claim.  The  evidence  had  but  very  slight 
l)earing  on  any  issue  really  involved  in  the 
case,  but,  on  the  question  of  fraud,  it  cannot 
be  said  that  it  was  wholly  irrelevant.  The 
court  instructed  the  jury,  in  effect,  if  the 
several  conveyances  were  made  under  the 
circumstances  and  for  the  purposes  alleged 
by  appellees,  then  they  would  not  be  fraudu- 
lent, and  in  this  left  out  of  consideration,  as 
was  proper,  the  questions  of  solvency  and 
intent  of  J.  I.  Clare,  but  in  other  parts  of 
the  charge  instructed  the  jury,  upon  the 
question  of  intent  of  the  vendor,  and  knowl- 
edge on  the  part  of  the  vendees  of  any  fraud- 
ulent intent  he  may  have  had.  Tlie  parts  of 
the  charge  last  referred  to  were  applicable  to 
the  case,  in  the  event  the  jury  found  that  the 
conveyances  were  not  made  under  the  cir- 
cumstances and  for  the  purposes  alleged  by 
appellees,  and  are  not  subject  to  the  con- 


struction that,  If  notice  of  the  insolvency  or 
intent  of  J.  I.  Clare  became  important,  this 
might  not  be  shown  by  proof  that  appellees 
were  in  possession  of  facts  wiiich  put  them 
upon  inquiry  as  to  his  solvency  and  intent 
in  making  the  conveyances.  The  controlling 
questions  in  the  case  seem  to  have  been  fairly 
submitted  in  the  charge  of  the  court,  and 
there  is  no  assignment  of  error  which  ques- 
tions the  sufficiency  of  the  evidence  to  re- 
quire a  finding  that  the  facts  were  as  special- 
ly pleaded  by  appellees. 

Appellant  assigns  as  error  the  refusal  of 
the  court  to  give  the  following  charges:  "If 
the  jury  believe  from  the  evidence  that,  at 
the  time  the  defendant  J.  I.  Clare  conveyed 
bis  property  by  deed  to  H.  F.  Clare,  P.  S. 
Clare  and  W.  A.  Clare,  and  P.  S.  Clare,  J.  I. 
Clare  was  either  in  failing  circumstances  or 
insolvent,  then  you  will  return  a  verdict  for 
plaintiff.  (2)  If  the  jury  believe  from  the 
evidence  that  J.  I.  Clare  was  insolvent  at  the 
time  of  making  his  deeds  to  H.  F.  Clare,  P. 
S.  and  W.  A.  Clare,  and  P.  S.  Clare,  they  will 
return  a  verdict  for  plaintiff.  (8)  If  the  jury 
believe  from  the  evidence  that  the  convey- 
ances from  J.  I.  Clare  to  H.  F.  Clare,  P.  S. 
and  W.  A.  Glare,  and  P.  S.  Clare  hindered  or 
delayed  plaintiff  in  the  collection  of  its  debt, 
you  will  return  a  verdict  for  plaintiff.  (4) 
If  you  believe  from  the  evidence  that  the  de- 
fendants knew  of  J.  I.  Glare's  failing  cir- 
cumstances, or  by  the  use  of  reasonable  dili- 
gence might  have  known,  or  were  cognizant 
of  circumstances  which  would  have  put  a 
reasonably  prudent  man  on  inquiry,  and 
failed  to  make  such  inquiry,  then  you  will  re- 
turn a  verdict  for  plaintiff.  (5)  There  need 
be  no  fraudulent  intent  on  the  part  of  the  de- 
fendants P.  S.  Clare  and  W.  A.  Clare  and 
H.  F.  Clare  in  the  acquiring  of  the  lands  in 
controversy;  and  still,  if  the  conveyances 
hindered  or  delayed  plaintiff  in  the  collection 
of  its  debt,  they  are  void,  and  you  will  return 
a  verdict  for  plaintiff."  Having  stated  the 
issues  made,  and  there  being  no  claim  tliat 
the  evidence  does  not  sustain  the  special  pleas, 
the  impropriety  into  which  the  court  would 
have  fallen,  had  these  charges  been  given,  is 
patent.  If,  however,  the  case  had  stood 
stripped  of  the  facts  that  appellee:!!  were  sure- 
ties, and  the  property  incumbered  with  debts 
which  they  assumed,  there  was  not  more  than 
one  of  the  requests  which  could  with  any  show 
of  propriety  have  been  given.  The  first  would 
have  entitled  appellant  to  a  verdict  if  the 
vendor  was  in  failing  circumstances  or  in- 
solvent, whether  this  was  known,  or  ought 
to  have  been  known,  to  appellees.  So  with 
the  second.  The  third  would  have  entitled 
appellant  to  a  judgment  if  in  fact  the  convey- 
ances hindered  or  delayed  appellant  in  collec- 
tion of  its  debt,  without  reference  to  whether, 
within  the  meaning  of  the  law,  the  convey- 
ances were  fraudulent.  The  effect  of  the 
fifth  would  have  been  the  same.  The  fourth 
would  have  entirely  excluded  the  defenses 
specially  pleaded,  if  appellees  knew,  or  ought 
to  have  known,  that  their  vendor  waa  in  fail- 
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ing  circamstances.  These  charges  were  not 
asked  as  parts  of  a  proper  charge,  bat  as  sep- 
arate and  entire  propositions. 

It  is  claimed  that  the  court  further  erred 
in  refiisiDK  to  give  the  following  charge:  "If 
tlie  jury,  believe  from  the  evidence  that  the 
consideration  for  the  conveyances  from  J.  I. 
Clare  to  H.  F.  Clare,  P.  8.  Clare  and  W.  A. 
Clare,  and  P.  S.  Clare,  was,  or  a  great  portion 
of  it  was,  the  assumption  of  a  debt  secured 
by  a  mortgage  on  the  land  conveyed,  and 
P.  S.  and  W.  A.  Clare  and  P.  8.  and  H.  P. 
dare  were  not  bound  to  protect  J.  I.  Clare 
from  all  claim  by  reason  of  the  mortgage 
notes  or  mortgage  on  said  land,  then,  under 
the  testimony,  these  conveyances  are  void; 
and  it  will  not  aid  them  that  it  is  recited  in 
the  same  conveyances  that  the  purchasers  as- 
some  the  mortgage."  It  appears  from  the 
evidence  that  J.  I.Clare,  and  the  others  named 
in  the  above  request,  borrowed  a  sum  of  mon- 
ey frona  Judah,  to  secure  which  they  each  ex- 
ecuted mortgage  on  his  own  property,  and 
joined  in  one  note,  but  the  money  was  un- 
equally divided  between  them,  J.  I.  Clare  re- 
ceiving the  sum  stated  in  special  pleas.  While 
all  were  bound  to  the  lender,  as  between 
themselves,  each  was  primarily  bound  for  the 
money  by  him  received,  and,  from  that  stand- 
point, had  the  right  to  protect  himself.  The 
assumption  of  the  sum  for  which  J.  I.  Clare, 
as  between  themselves,  was  liable,  was,  in  ef- 
fect, the  assumption  of  debt  for  which  they 
were  securities  for  him.  The  consideration 
was  sufficient,  and  the  fact  that  J.  I.  Clare 
may  not  have  been  relieved  from  personal  lia- 
bility for  the  sum  due  to  the  lender  from  the 
others  was  one  in  which  appellant  had  no  in- 
terest. The  transaction  placed  no  incum- 
brance on  any  property  owned  by  J.  I.  Glare 
to  secure  the  payment  of  the  sum  due  from 
the  others,  but  left  the  property  which  be  con- 
veyed to  them  incumbered  as  it  was  before. 
His  debt,  however,  was  assumed  by  them, 
and  was  to  be  paid  as  the  consideration  for 
the  incumbered  property.  We  do  not  under- 
stand that  a  creditor  has  any  legal  interest 
in  having  a  debtor  released  from  a  mere  per- 
sonal obligation  for  the  debt  of  another.  The 
continuance  of  such  an  obligation  removes 
none  of  the  debtor's  property  from  the  cred- 
itor's reach.  If  the  conveyances  had  been 
made  on  consideration  that  appellees  would 
pay  only  what,  as  between  themselves,  was 
doe  by  them  to  the  lender  a  very  different 
question  would  arise.  The  effect  of  the  whole 
transaction,  looking  to  their  obligation  then 
existing,  was  to  bind  them  to  pay  the  entire 
sum  due  the  lender.  For  this  they  became 
personally  bound  to  J.  I.  Clare,  as  were  they 
before  to  the  lender;  and  all  the  property  re- 
mained bound,  as  was  it  before,  for  the  entire 
debt. 

The  eighth  special  charge  was  correct,  as 
an  abstract  proposition;  but  to  have  given  It, 
in  this  case,  would  have  been  more  likely  to 
mislead  the  Jury  than  otherwise. 

The  tenth  and  eleventh  charges  were  based 
on  states  of  fact   not  shown  to  exist,  and 


were  properly  refused  for  this  reason,  and, 
besides,  were  erroneous.  The  flrst  contained 
the  proposition  that  a  transfer  by  a  debtor  of 
all  his  property  to  relatives  was  a  badge  of 
fraud,  without  reference  to  the  purpose  or 
consideration  for  which  the  conveyance  was 
made.  The  latter  has  no  application  to  facts 
proved  in  the  case,  but  upon  an  assumed  state 
of  facts,  whose  relations  it  is  difficult  to  per- 
ceive, as  the  charge  is  drawn,  declared,  as 
matter  of  law,  that  a  fraudulent  transaction 
would  exist. 

The  remaining  assignment  is  that  "the 
court  erred  in  overruling  plaintiff's  motion 
for  new  trial,"  which  was  based  on  18  differ- 
ent grounds.  Such  assignments  cannot  be 
considered. 

The  debt  on  which  appellant's  judgment 
was  rendered  was  secured  by  a  deed  of  trust 
on  cattle,  under  which  a  sale  was  made,  on 
account  of  which  J  I.  Clare  sought  to  estab- 
lish a  credit  for  $10,000,  which  appellant  re- 
sisted, but  this  matter  the  court  below  de- 
clined to  submit  to  the  jury;  and,  without 
appeal,  or  even  an  assignment  of  error,  J.  I. 
Clare  now  seeks  a  revision  of  the  action  of 
the  court  in  this  respect.  That  this  be  can- 
not have,  as  the  case  is  presented,  is  clear. 
We  find  no  error  in  the  judgment,  and  it  will 
be  affirmed. 


DODD  0.  TeHFLBMAir. 

(Supreme  Court  of  Texas.    Keb.  7, 1880.) 
Administbator's  Sals — Collatbhai,  Attack. 

1.  A  report  of  sale  by  an  admlnigtrstor,  sbow- 
Ingr  that  land  belODsingr  to  his  diaoedent'a  estate 
had  been  sold  to  a  designated  person,  is  not  con- 
clusive as  to  who  the  purchaser  was,  but  the  real 
purchaser  may  be  shown  by  parol,  though  the  de- 
cree of  confirmation  dire«ted  that  conveyance  be 
made  to  "the  purchaser. " 

2.  An  administrator's  sale  cannot  be  oollater- 
alljr  attacked  on  the  ground  that  the  administra- 
tor himself  was  indirectly  the  purchaser  of  the 
land :  the  remedy  being  direct  and  timely  proceed- 
ings by  the  persons  Interested  in  the  estate.  Kuth 
erford  v.  Stamper,  60  Tex.  447,  followed. 

Appeal  from  district  court.  Grimes  county* 
Norman  O.  Kittkell,  Judge. 

Hutoheson,  Carrington  &  Sears,  for  appel- 
lant.   H.  H.  Boone,  for  appellee. 

Stayton,  C.  J.  Appellee  brought  this  ac- 
tion to  recover  a  part  of  a  league  of  land  grant- 
ed to  Xancy  Anderson,  who  died  intestate, 
leaving  five  children.  It  seems  to  be  consid- 
ered that  the  part  of  the  league  in  contro- 
versy, by  some  voluntary  partition  between 
the  heirs,  became  the  property  of  Walter  and 
.Wyatt  Anderson,  two  of  the  children.  There 
is  no  question  raised  on  this  appeal  as  to  the 
right  of  appellee  to  so  much  of  the  land  as 
formerly  belonged  to  Walter  Anderson,  bat 
that  he  was  shown  to  be  the  owner  of  the  in- 
terest inherited  by  Wyatt  Anderson  is  denied. 
It  is  shown  that  Wyatt  Anderson  conveyed 
his  interest  in  the  land  to  W.  Ransom  House 
as  early  as  1861,  but  that  the  deed  through 
which  this  was  done  was  lost.  House  hav- 
ing died,  and  the  deed  from  Anderson  having 
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been  loat,  on  October  8,  1886.  Anderson  exe- 
cuted a  deed  to  the  heirs  of  Hoase,  which  re- 
cited that  it  was  made  as  a  substitute  for  the 
lost  deed.  Appellee  claims  the  interest  con- 
veyed to  House  through  a  sale  made  by  the 
administrator  of  his  estate,  and,  further,  by 
a  conveyance  made  to  him  by  four  of  the  live 
heirs  of  House.  Appellant  claims  through  a 
conveyance  which  passed  to  him  the  interest 
of  one  of  the  heirs  of  House,  but  those  con- 
veyances from  the  heirs  were  all  made  after 
the  sale,  which  it  is  claimed  was  made  by  the 
administnitor  of  the  estate  through  wliicli  ap- 
pellee claims.  From  this  statement  it  will 
be  seen  that  appellee  was  entitled  to  recover, 
U  the  sale  made  by  tbe  administrator  was 
valid,  provided  he  has  shown  that  he  acquired 
the  title  which  thus  passed  from  the  estate  of 
House.  Jf  title  did  not  thus  pass  from  tbe 
estate  of  House,  and  by  subsequent  convey- 
ance to  appellee,  then  he  is  not  entitled  to  re- 
cover more  than  four-flflhs  of  the  land  con- 
veyed by  Wyatt  Anderson  to  House.  It  ap- 
pears that  at  August  term,  1867,  tbe  probate 
court,  in  which  the  estate  of  W.  Hansom 
House  was  in  course  of  administration,  or- 
dered the  sale  of  the  interest  of  the  estate  in 
the  land  in  controversy.  A  report  by  the  ad- 
ministrator was  made  to  the  January  term  of 
that  court  for  1868,  which  showed  that  tbe 
land  bad  been  sold  to  J.  C.  Kendrick  at  25 
cents  per  acre.  This  sltle  was  con Qrraed.  On 
the  trial  a  deed  from  the  administr.ilor,  dated 
May  14,  1886,  conveying  the  land  to  W.  C. 
Kendrick,  was  offered  in  evidence.  Tliisdeed 
recited  tbe  orders  in  probate,  and  that  it  was 
made  in  the  place  of  a  deed  executed  by  the 
administrator  to  Kendrick  In  January,  1868, 
which  haij  been  lost  or  mislaid.  The  admin- 
istrator testified  as  follows:  "I  never  knew 
any  one  by  tbe  name  of  J.  C.  Kendrick,  as 
administrator  of  W.  R.  House.  I  sold  tbe 
1 ,280  acres  of  land  out  of  the  Nancy  Andei^ 
son  leafruB>  situated  in  Grimes  county,  to  W. 
0.  Kendrick,  Plantersville,  Grimes  county, 
Tex.  I  sold  the  land  mentioned  to  W.  C. 
Kendrick,  of  Grimes  county,  Tex.,  and  not  to 
J.  C.  Kendrick.  I  had  an  order  of  court 
authorizing  the  sale,  and  made  a  report  of  Sale 
to  the  court  which  ordered  the  sale.  The 
name  of  the  person  to  whom  said  sale  was 
made  is  correctly  stated,  except  as  to  the  first 
initial  letter,  which  in  tbe  report  appears  as 
•J.,'  and  ought  to  be '  W.,'  which  would  make 
the  report  read  as  W.  G.  Kendrick,  instead  of 
J.  C.  Kendrick.  This  Is  a  clerical  error,  and 
I  presume  occurred  by  the  report  of  sale  hav- 
ing been  written  up  by  my  attorney,  and  liav- 
ing  escaped  my  notice  in  signing  same.  The 
name  'J.  G.  Kendricic'  appears  in  the  report 
as  purchaser,  but  the  sale  and  deeds  were 
made  to  W.  C.  Kendrick."  Upon  cross-ex- 
amination, he  testified  as  follows:  "I  did 
not  visit  the  house  of  William  Roberts  at  any 
time  in  company  with  any  one  by  the  name 
of  J.  G.  Kendrick,  but  did,  perhaps,  visit  there 
frequently  with  a  James  Kindred.  I  say  the 
report  was  true,  except  as  to  the  first  initial 
letter  of  tbe  name  of  the  purchaser  of  tbe  land 


in  question,  which  ought  to  have  been  '  W.' 
instead  of  'J.,'  as  explained  in  answer  to  tbe 
seventh  Interrogatoiy.  I  do  say  that  tbe 
name  of  the  party  to  whom  the  land  was  sold 
was  W.  C.  Kendrick,  and  I  further  say  that 
said  sale  whs  made  to  W  C.  Kendrick  in  ac- 
cordance with  his  authority  and  acceptance, 
and  thnt,  by  an  agreement  with  him,  I  paid 
for  him  the  purchase  money  for  the  land,  and 
made  full  settlement  with  the  estate  there- 
for. "  So  far  as  the  record  shows,  no  objec- 
tion was  made  to  this  evidence.  Appellee 
offered  in  evidence  a  deed  from  W.  C.  Ken- 
drick, conveying  to  him  the  land  sold  by  tbe 
administrator;  and  further  showed  that  the 
latter  had  charged  himself,  in  his  accounts 
with  the  probate  court,  with  the  sum  for  which 
tbe  report  showed  the  land  had  been  sold. 
There  is  nothing  tending  to  show  that  he  did 
not  pay  out  all  moneys  with  which  he  charged 
himself.  W.  C.  Kendrick  testified  that  he 
never  purchased,  paid  for,  or  had  deed  made 
to  him,  or  paid  taxes  on  or  claimed  the  land, 
although  tbe  record  discloses  the  sale  of  this 
bind  to  J.  G.  Kendrick  in  1867.  He  testified 
to  having  a  dim  recollection  that  Beauchamp, 
administrator,  once  asked  him  to  let  him  use 
his  name  in  bidding  the  land  in;  that  that 
conversation  he  had  forgotten,  until  a  letter 
from  Beauchamp  refreshed  his  recollection; 
that  he  has  never  heard  of  it  since,  and  as- 
serted no  claim  to  the  lands.  He  further 
stated:  "All  I  know  about  the  matter  is  Beau- 
champ [the  administrator]  told  me  he  was 
going  to  buy  a  piece  of  land,  take  a  deed  in 
my  name,  and  I  could  keep  or  deed  same  back 
to  him.  Beauchamp  never  asked  me  for  any 
money  due  on  the  land;  never  authorized 
Beanchamp  to  pay  any  money  for  me  on  tbe 
land."  In  the  deed  which  W.  0.  Kendrick 
executed  to  appellee  he  recited  the  several 
orders  made  in  the  probate  court;  the  execu- 
tion of  a  deed  to  himself  by  the  administra- 
tor; stated  that  four  of  the  beirs  of  House 
had  conveyed  to  itppellee;  and  that  the  instru- 
ment then  by  him  executed  was  for  the  pur- 
pose Of  removing  the  cloud  thereby  placed 
on  appellee's  title.  He  further  stated,  in  the 
face  of  that,  that  the  deed  from  the  adminis- 
trator to  himself  was  made  without  his 
knowledge  or  consent,  and  that  he  bad  never 
paid  anything  for  the  land.  Subsequently 
he  made  another  deed  to  appellee,  which  did 
not  contain  the  recitals  and  statements  con- 
tained in  the  deed  before  mentioned,  and  tlie 
consideration  fur  these  conveyances  was  0150 
paid  by  appellee. 

The  first  assignment  of  error  Is  that  "the 
court  erred  in  holding  that  the  title  of  W. 
Hansom  House  to  the  land  in  controversy 
ever  passed  to  W.  G.  Kendrick,  and  this  er- 
ror is  based  on  two  grounds:  First,  It  is  not 
competent  to  prove  by  parol  that  J.  G.  Ken- 
drick, to  whom  tbe  land  was  recorded  as  sold, 
in  whose  favor  confirmed,  and  deed  ordered 
made,  meant  W.  G.  Kendrick,  in  plain  con- 
tradiction of  the  record;  second,  if  compe- 
tent, the  evidence  was  wholly  insufficient  to 
have  sustained  tbe  finding,  because  W.  C. 
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Kendrick.  the  pretended  purohaser,  shoved 
that  he  never  bought,  paid  for,  had  deed 
made,  or  asserted  any  claim  to  the  same." 
There  was  no  objection  made  to  the  admis- 
sion of  the  evidence  by  which  it  was  shown 
that  the  i«al  purchaser  was  W.  C.  Kendriclc. 
and  that  in  the  report  of  sale  the  name  of  J. 
C.  Kendrick  was  inserted  by  mistalce;  and 
we  understand  the  objection  now  to  be  that 
the  court  erred  In  giving  any  effect  to  it,  on 
the  theory  that  the  report  of  sales  was  con- 
clusive as  to  who  the  purchaser  was.    The 
decree  of  confirmation  directed  "that  convey- 
ances be  made  to  the  purchasers,"  and,  if 
the  word  "competent"  ie  used  in  the  sense 
of  "suitable"  or  "sufficient,"  we  do  not  see 
that  the  evidence  was   wanting  in  compe- 
tency to  establish  the  fact  tliat  W.  C.  Ken- 
drick was  the  purchaser  at  the  sale.     11  it  be 
meant  that  the  report  of  sale  was  conclusive 
as  to  who  the  purchaser  was,  and  that  for 
this  reason,  notwithstanding  the  evidence 
admitted,  the  court  should  have  found  that 
AV.  C.  Kendrick  was  not  the  purchaser,  then 
we  think  the  proposition  cannot  be  sustained. 
The  purpose  of  a  decree  of  conArraatiou  is 
not  so  much  to  determine  what  particular 
person  is  entitled  to  complete  title  to  the  thing 
bought,  as  to  determine  that  the  sale  was 
made  in  such  manner  and  for  such  price  as 
jastiQes  the  coui-t's  sanction  to  the  comple- 
tion of  the  purchase.    If  tb6  sale  had  in  fact 
been  made  to  J.  G.  Kendriclc,  and  under  hii 
direction  the  deed  made  to  W.  C.  Kendrick, 
the  transaction  would  have  been  valid,  even 
it  the  decree  of  confirmation  bad  expressly 
recognized  J.  G.  Kendrick  as  the  purchaser. 
In  case  of  Davis  v.  Tonchstone,  45  Tex.  490, 
it  teems  that  an  order  bad  been  made  substi- 
tuting another  for  the  purchaser,  and  it  was 
■aid:  "The  order  allowing  the  substitution 
of  the  name  of  J.  A.  Davis  as  the  real  pur- 
cliaser,  after  a  confirmation  of  the  sale  to  H. 
W.  Davis,  we  do  not  regard  as  beyond  the 
power  of  the  court,  if,  as  must  be  presumed, 
it  was  made  with  the  assent  of  H.  W.  Davis. 
Even  without  such  an  order,  it  would  have 
been  competent  for  H.  W.  Davis,  his  bid 
having  been  paid,  to  have  the  deed  made  to 
such  person  as  be  might  direct."   Ewing  v. 
Higby,  7  Ohio,  pt.  1,  p.  198,  is  to  same  ef- 
fect.   In  a  case  involving  a  similar  question, 
the  supreme  court  of  the  United  States  said: 
"This  is  a  matter  entirely  between  such  per- 
son [the  purchaser  named]  and  those  to  whom 
the  deed  was  made.     To  Cutter  [the  person 
whose  property  was  sold]  it  is  immaterial  to 
whom  the  conveyance  was  made     Ills  right 
was  extinguished  by  the  sale  and  comBrma- 
tion.    It  is  equally  immaterial  to  those  who 
claim  under  Cutter  who  received  the  deed, — 
Stanley,  the  purchaser,  or  Foster,  the  plain- 
tiff.   It  was  a  matter  between  themselves, 
which  can  have  no  effect  on  the  validity  of 
the  sale,  were  it  unexplained."  Voorhees  v. 
Bank,  10  Pet.  479.    Evidence  to  show  the 
mistake  in  the  name  of  purchaser  in  report 
oi  sales  was  properly  received,  but,  had  there 
been  no  eridenoe  on  that  question,  it  was  not 


for  appellant,  on  that  account,  to  question 

the  right  of  VV.  C.  Kendrick  to  the  deed. 

There  is  evidence  tending  strongly  to  show 
that  the  purchase  was  made  in  the  name  of 
W.  C.  Kendrick  for  the  administrator,  nnd, 
if  this  was  true,  those  interested  in  the  estate, 
by  timely  and  proper  procedure,  could  have 
bad  the  sale  set  aside;  but  that  could  not  be 
done  in  this  case.  Rutherford  v.  Stamper, 
60  Tex.  447:  Fisher  v.  Wood,  65  Tex.  200. 
Keither  the  necessary  parties  nor  pleadings 
are  before  the  court  to  authorize  such  action. 
The  court  found  that  the  sale  was  in  fact 
made  to  W.  C.  Kendrick,  and  there  was  evi- 
dence which  justified  that  finding,  though  it 
tended  strongly  to  show  that  the  purchase 
was  for  the  benefit  of  the  admlnisti-ator. 
The  facts  found  vested  title  in  Kendrick, 
through  whom  appellee  claims.  The  finding 
of  the  court,  taken  as  a  whole,  was  that  ap- 
pellee bought  from  four  of  the  heirs  of  House 
their  interest  in  the  land,  and  that  appellee 
had  bought  the  interest  of  the  other  heir, 
though  there  was  one  finding,  in  effect,  that 
appellee  had  purchased  from  all  the  beirs: 
but  these  findings  become  immaterial,  in 
view  of  the  fact  that  the  sale  by  the  admin- 
istrator divested  the  heirs  of  interest.  The 
only  other  assignments  present  in  a  differ- 
ent form  tiie  same  question  already  consid- 
ered. There  is  no  error  in  the  judgment, 
and  it  will  be  affirmed. 


Snowden  et  al.  v.  Bush  et  aZ. 
(Supreme  Court  of  Texas.    Feb.  11, 1800.) 

TAX-TlTLaS — LlMITATIOK  OF  ACTIONS— RbOOBD  OR 

Afpbal. 

1.  While  **  posseaaion  sndpaymant  of  taxes  " 
must  concur,  under  Rev.  St.  Tex.  art.  8193,  which 
provides  that  every  suit  to  recover  land,  as  against 
any  person  baring  peaceable  and  adverse  posses- 
sion thereof,  and  ps^na  taxes  thereon,  and  claim- 
ing under  a  deed  or  deeds  duly  reglstenad,  shall  be 
Instituted  Ave  years  next  after  the  cause  of  action 
accrued,  yet  the  taxes  need  not  be  actually  paid 
during  the  oontinuance  of  possession.  It  is  suift- 
cient  if  the  taxes  are  paid  for  the  five  years  during 
which  possession  is  held,  though  the  payment  is 
not  made  until  after  possession  nas  ceased. 

8.  In  the  absence  of  a  statement  of  facta,  the 
oorreotaeas  of  oondusions  of  tact  filed  by  the  trial 
court  cannot  be  questioned,  except  in  so  far  aa  the 
conclusions  may  contain  oontrsdictions. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  De  Witt  county. 

Trespass  to  try  title  by  Stella  Snowden  and 
T.  W.  Snowden,  her  husband,  against  O.  T. 
Bush  and  J.  A.  Bush,  liis  wife.  On  Novem- 
ber 23,  1875,  Davidson  and  Atkinson  pur- 
chased the  land  in  controversy,  and  put  O.  T. 
Bush  into  immediate  possession,  as  their  ten- 
ant under  a  deed  duly  registered.  Davidson 
and  Atkinson  sold  their  interest  in  the  land 
to  Sorrell  and  Eastland,  who  on  February  11, 
1881,  partitioned  the  land  between  them- 
selves, and  Sorrell  conveyed  his  share  to  de- 
fendant Bush.  The  taxes  for  the  five  years 
from  1875  to  1880,  inclusive,  were  paid  by  Da- 
vidson and  Atkinson,  but  the  taxes  for  1880 
were  not  paid  until  March  29,  1881.  For 
furtherfaeU.  see  6  S.  W.  Bep.  767.    The  court 
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found  in  fovor  at  defendants,  and  plaintiffs 
appeal. 

Rev.  St.  Tex.  art.  8193,  provides:  "  Ev- 
ery suit  to  be  instituted  to  recover  real  es- 
tate, aa  against  any  person  having  peaceable 
and  adverse  possession  thereof,  cultivating, 
using,  or  enjoying  the  same,  and  paying 
taxes  thereon,  if  any,  and  claiming  under  a 
deed  or  deeds  duly  registered,  shall  be  insti- 
tuted within  five  years  next  after  the  cause 
of  action  accrued,  and  not  afterwards." 

R.  A.  Pleasants  and  S.  F.  Grimes,  for  ap- 
pellants.   Fly  &  Davidson,  for  appellees. 

AoKKB,  J.  Appellants  sued  in  trespass 
to  try  title.  Appellees  pleaded  the  five-years 
statute  of  limitation.  The  trial  was  without 
a  jury.  It  was  proved  that  appellees  held 
possession  of  the  land,  under  duly- registered 
deed,  from  November  23,  1875,  until  Febru- 
ary 10,  1881,  and  paid  all  taxes  assessed 
against  the  land  for  the  years  1876  to  1880, 
inclusive,  but  did  not  pay  the  taxes  for  tlie 
year  1880  until  the  29th  of  March,  1881.  Ap- 
pellants contend  timt  the  facts  do  not  sustain 
the  plea,  because  the  payment  of  the  taxes 
for  the  year  1880  was  not  made  until  after 
possession  had  been  abandoned,  and  was  not, 
therefore,  concurrent  with  the  possession.  It 
is  well  settled  that  the  ptiyraent  of  taxes  and 
possession  must  concur,  but  we  do  not  un- 
derstand by  this  that  the  taxes  must  be  actu- 
ally paid  during  the  continuance  of  the 
possession.  By  the  use  of  the  phrase,  "  pos- 
session and  payment  of  taxes  must  concur," 
in  the  decisions  construing  this  statute,  we 
understand  is  meant  that  the  time  for  which 
taxes  ar«  paid  and  possession  held  must  con- 
cur; that  is,  if  the  possession  is  held  for 
the  years  1876  to  1880,  inclusive,  it  must 
be  shown  that  taxes  were  paid  for  these 
years.  Under  the  laws  in  force  and  gov- 
erning the  collection  of  taxes  for  the  year 
1880,  the  taxes  might  have  been  paid  at  any 
time  after  the  1st  day  of  October  of  that 
year,  and  up  to  the  lat  day  of  March,  1881, 
without  costs  or  damages,  and  after  that 
time  by  payment  of  the  penalties  imposed  by 
law  for  neglect  to  pay  prior  to  March  1st. 
Now,  suppose  appellees  had  gone  into  pos- 
session of  the  land  under  duly-registered  deed 
on  the  25th  day  of  September,  1875,  and  con- 
tinued their  possession  until  the  26th  day  of 
September,  1880,  and  abandoned  the  posses- 
sion on  that  day, — one  day  after  the  expira- 
sion  of  the  five-years  possession,  and  four 
days  before  the  taxes  could  have  been  paid 
for  1880, — under  the  doctrine  contended  for 
by  appellants  they  would  thereby  have  for- 
feited the  right  to  claim  the  benefit  of  the 
statute,  thougli  they  may  have  paid  the  taxes 
for  1880  on  tlie  first  day  it  was  possible  for 
them  to  do  so.  We  do  not  think  such  con- 
struction consistent  with  the  evident  spirit 
and  purpose  of  the  statute.  We  think  the 
proof  sustained  the  plea,  and  that  the  court 
did  not  err  in  so  holding. 

It  was  urged  that  there  was  no  evidence 
that  the  taxes  for  1880  were  paid  for  the  ben- 


efit of  appellees.  The  court  filed  conda- 
sions  of  fact,  but  there  is  no  statement  of 
facts.  It  appears  from  the  findings  of  fact 
that  Davidson  and  Atkinson  paid  the  taxes 
for  the  entire  five  years,  and  that  they  sold 
the  last  of  their  interest  in  the  land  in  1880. 
Having  owned  the  land  on  the  1st  day  of 
January,  1880,  Davidson  and  Atkinson  were 
liable  for  the  taxes  for  that  year.  In  the 
absence  of  a  statement  of  facts,  the  correct- 
ness of  the  conclusions  of  fact  cannot  be 
questioned,  except  in  so  far  as  the  conclusions 
may  contain  contradictions.  We  are  of  opin- 
ion that  the  judgment  of  the  court  below  is 
correct,  and  should  be  affirmed. 

Statton,  G.  J.  Report  of  commission  oC 
appeals  examined;  their  opinion  adopted; 
judgment  affirmed. 


HuMTBB  V.  Southern  Pac.  Bt.  Co. 

(Buvrtme  Court  of  Texas.    Feb.  11, 189a) 

Cabbibbs  of  Goods. 

1.  A  railroad  oompany  is  not  liable  as  a  com- 
mon carrier  beyond  its  own  line,  unless  It  assumes 
sach  liability. 

2.  The  mere  fact  that  a  railroad  company  r»- 
oeives  goods  marked  for  a  place  beyond  its  own 
Una  does  not  import  an  a^eement  to  transport  tbe 
goods  to  tbe  destination  named  as  a  common  car- 
rier. 

Commissioners'  decision.  Appeal  from 
district  court,  De  Witt  county. 

R.  A.  Pleasants  and  Rudolph  Kleherg.  for 
appellant.  Btookdaie  <t  Proctor,  for  appel- 
lee. 

HoBBT,  J.  There  is  no  error,  we  think, 
in  the  judgment  rendered  in  the  court  below. 
The  allegations  of  tbe  petition  showed  that 
the  plaintiff's  cause  of  action  grew  out  of  a 
contract  by  the  terms  of  which  the  appellee 
undertook  and  contracted  to  deliver  the  stock 
at  the  City  of  Chicago,  III.,  to  the  consignees 
named.  But  tbe  proof  in  support  of  this  was 
a  live-stock  shipping  contract  in  writing,  in- 
troduced by  plaintiff,  which  contained  the 
stipulation  releasing  defendant  from  liability 
bttyond  the  termination  of  its  own  line  of 
road,  and  which  the  testimony  showed  was 
New  Orleans,  liS.  These  facts  did  not  es- 
tablish a  cause  of  action  against  the  defend- 
ant, because  a  common  carrier  is  not  liable 
beyond  the  terminus  of  its  own  line,  unless 
it  has  assumed  such  liability.  Central  Trust 
Co.  V.  Wabash,  St.  L  &  P.  Ry.  Co.,  31  Fed. 
Rep.  247;  Ortt  v.  Railway  Co.,  86  Minn.  396, 
81  N.  W.  Rep.  519. 

And  the  fact  alone  that  it  received  goods 
marked  for  a  place  beyond  its  own  terminus 
does  not  import  an  agreement  to  transport  to 
the  destination  named  as  a  common  carrier. 
Lawson,  Carr.  §  240.  Those  cases  which 
hold  that  such  fact  alone  is  to  be  regarded  as 
showing  that  the  railroad  bad  contracted  for 
the  delivery  of  the  freight  at  the  point  of 
destination,  and  as  showing  that  it  had  made 
arrangements  with  connecting  lines,  concede 
tliat  this  is  not  so,  where  it  expressly  limits 
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its  liability.  Bailroad  Co.  t.  Mt.  Vernon 
Co..  84  Ala.  173,  4  South.  Bep.  856;  Falvey 
V.  Railway  Co.,  76  Oa.  597.  Tlie  reason  a 
railroad  is  not  liable  beyond  its  own  line  as  a 
common  carrier,  in  the  absence  of  an  express 
contract,  is  because  it  is  not  a  coaimon  car- 
rier beyond  its  own  line.  The  law  attaches 
to  it  no  liability  as  a  common  carrier  beyond 
the  terminus  of  its  own  line,  and  does  not 
compel  it  to  act  as  a  common  carrier  over 
other  lines  not  within  its  conlrol.  Bailway 
Co.  T.  Baird.  12  S.  W.  Bep.  530.  Hence 
when  this  liability  does  attach  it  must  be 
by  virtae  of  some  contract  assuming  it.  In 
the  case  under  consideration,  the  stipulation 
excepted  to  expressly  releases  it  from  such 
liability.  It  was  lawful  for  the  defendant  in 
the  contract  of  shipment  to  so  provide.  Ball- 
way  Co.  V.  Baird,  supra.  The  appellant's  ex- 
oeptiona  thereto  were  properly  overruled; 
and.  as  the  evidence  failed  to  slio  w  that  plain- 
tiff had  any  such  cause  of  action  against  the 
appellee  as  was  alleged  in  the  petition,  there 
was  no  error  in  rendering  judgment  for  the 
defendant.  We  think  the  judgment  should 
bealBrmed. 

Statton,  C.  J.  Beport  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgmemt  affirmed. 


GTTI.F,  C.  A  S.  F.  By  Co.  v.  Levi. 

ISujyreme  Court  of  Texaa.    Feb.  14, 1890.) 

CutRiXBS  or  Q00D8— Mobs. 

Under  Rev.  St.  Tex.  art.  277,  which  declares 
that  the  duties  and  liabilities  of  carriers  in  Texas 
shall  be  the  same  as  at  common  law,  except  where 
otherwise  provided,  a  common  carrier  is  not  liable 
for  depreciation  in  the  valne  of  goods,  resulting 
solely  from  inevitable  delay  in  their  transporta- 
tion, caused  by  a  mob  of  rioters.  Overruling  12 
a  W.  Rep.  «J7. 

On  rehearing.  For  former  opinion,  see  12 
8.  W.  Bep.  677. 

Action  by  Will  Levi  against  the  Gulf, 
Colorado  &  Santa  Fe  Bailway  Company  for 
the  value  of  a  car-Ioad  of  lemons  shipped  by 
plaintiff  over  defendant's  railroad  and  its 
connections.  Bev.  St.  Tex.  art.  277,  declares 
that  "the  duties  and  liabilities  of  carriers  in 
this  state  shall  be  the  same  as  are  prescribed 
by  the  common  law,"  except  when  otherwise 
provided.  From  the  judgment  for  plaintilT 
defendant  appealed,  and  on  its  atHrmance 
now  moves  for  a  rehearing. 

Shepard  &  Miller,  for  appellant.  B.  P. 
Ayret,  toi  appellee. 

Statton,  0.  J.  A  further  consideration 
of  this  case  induces  us  to  believe  that  the 
former  disposition  made  of  it  was  errone- 
008,  and  the  motion  for  rehearing  is  sus- 
tained. Appellee  brought  this  action  to  re- 
cover damages  resalting  from  delay  in  trans- 
porting a  car-load  of  lemons,  received  by  ap- 
pelbmt  from  another  railway  company  at 
Bosenberg  Junction,  to  be  transported  to 
Fort  Worth.    H«  alleged,  if  the  lemons  had 


been  transported  within  a  reasonable  time, 
they  would  have  reached  Fort  Worth  on  Sep- 
tember 27th,  at  which  time  they  were  then 
worth  in  the  market  $12  per  t>ox,  but  that 
they  were  not  delivered  at  Fort  Worth  until 
October  2d,  when  they  were  worth  in  the 
market  only  $4  per  box,  and  that  by  reason 
of  this  delay  he  was  damaged  $2,000,  there 
being  250  boxes.  He  further  alleged  that 
the  lemons  were  shipped  from  Kew  Orleans 
in  a  ventilated  car,  as  was  necessary  for 
their  preservation,  but  that  while  en  route 
they  were  transferred  from  that  to  a  close  car, 
whereby  they  were  caused  to  heat  and  rot, 
and  tliat  from  this  cause  50  boxes  were  lost, 
for  which  he  asked  9600  as  damages.  He 
further  alleged  that  he  was  compelled  to  as- 
sort the  lemons  after  they  were  received  at 
Fort  W^orth,  which  cost  him  50  cents  per 
box,  and  this  he  also  sought  to  recover.  The 
petition  then  proceeds  as  follows:  "Where- 
fore plaintiff  avers  and  charges  that,  by  rea- 
son of  said  unreasonable  delay  in  the  trans- 
.  portation  and  delivery  of  said  lemons  as  afore- 
said, and  the  depreciation  of  the  price  there- 
of as  afoi-esald,  and  the  transferring  said 
lemons  from  said  ventilated  car  to  said  close 
car  as  aforesaid,  he  has  l)een  damaged  in  the 
sum  of  two  tliousand  seven  hundred  and 
twenty-five  dollars,"  for  which  be  prays 
judgment.  Defendant  answered  by  a  gen- 
eral denial,  and  further  specially  pleaded  as 
follows:  "And  for  further  and  special  an- 
swer the  defendant  says  that,  if  it  ever  re- 
ceived the  fruit  described  in  plaintiff's  peti- 
tion, the  same  was  received  by  it  at  Rosen- 
berg Junction  from  the  G.,  H.  &  S.  A.  By. 
Company,  and  was  immediately  forwarded 
from  said  station  in  said  car  in  which  the 
same  had  been  delivered  to  defendant,  with- 
out opening  the  same.  That  the  said  car- 
load of  fruit  was  carried  with  speed  and 
safety  to  the  city  of  Temple,  in  Bell  county, 
tlirough  which  it  had  to  pass  to  be  delivered 
to  plaintiff  at  Fort  Worth.  That  said  car, 
on  its  arrival  at  Temple,  was  taken  from  the 
train,  and  side-tracked  by  a  mob  of  persons, 
who,  at  the  time,  were  engaged  in  a  riot  in 
the  said  city  of  Temple,  and  in  the  removal 
and  destruction  of  defendant's  property,  in- 
cluding its  road-bed,  rolling  stock,  freight, 
etc.,  at  said  place.  That  said  rioters  were  in 
great  force  and  number,  and  that  it  was  im- 
possible for  defendant,  with  its  agents  and  em- 
ployes, to  resist  them,  or  dispossess  them  of 
defendant's  property.  That  when  the  plain- 
tifTs  fruit  arrived  at  Temple  in  the  said  car 
the  said  rioters  immediately  stopped  the  train 
and  car  bearing  tlie  said  fruit,  and  took  pos- 
session thereof  and  out  of  the  control  of  de- 
fendant with  overpowering  force  and  arms, 
and  against  its  protest,  and  notwithstanding 
its  strenuous  and  exhausting  efforts  to  pre- 
vent the  same.  The  said  rioters  uncoupled 
the  cars,  and  forced  said  car  of  fruit  npon  a 
side  track,  where,  by  overwhelming  force  and 
arms  and  violence,  for  the  space  of,  to- wit, 
live  days,  they  held  possession  of  the  same, 
reusing  to  permit  the  defendant  to  remove 
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the  same;  and  using  force  and  violence  to 
prevent  defendant,  and  its  agents  and  em- 
plojes,  from  moving  said  car,  as  it  then  of- 
fered and  wished ;  and  was  ready  to  do.  De- 
fendant says  ttiat  it  had  remaining  in  its  em- 
ploy at  and  during  aaid  time  a  sufficient  num- 
ber of  competent  employes,  who  would  have 
moved  its  trains  and  carried  said  car  of  fruit 
and  other  freight,  bad  it  not  been  prevented 
by  the  force  and  violence  herein  charged. 
Defendant  made  every  possible  effort  to  re- 
sume control  of  its  property,  and  to  move  its 
said  trains,  and  ship  the  car  bearing  plain- 
tiff's fruit,  and  through  its  manager  and 
agents  appealed  to  city,  county,  and  state 
authorities  and  otHcers  for  assistance  and 
force  to  control  said  riot,  and  the  prevailing 
unlawful  force,  and  to  assist  defendant  to  re- 
possess itself  of  its  property,  and  to  pursne 
its  lawful  business.  But  defendantsays  that 
neither  the  city,  county,  nor  state  officers  and 
authorities  were  able  to  furnish  sufflcieot 
force  to  subdue  said  riot,  and  dispossess  said 
rioters,  and  drive  them  from  the  occupation 
of  defendant's  property.  That  this  state  of 
affairs  existed  for  the  space  of,  to-wit.  Ave 
days,  during  which  the  plaintiff's  fruit  was 
in  the  control  and  in  the  possession  of  said 
rioters,  and  could  not  be  handled  or  trans- 
ported by  defendant.  That  Immediately  after 
the  cessation  of  said  riot,  and  the  dispersion 
of  said  rioters,  which  occurred  at  the  end  of, 
to-wit,  five  days,  the  defendant  immediately 
recovered  its  property  and  freight,  and  took 
possession  of  said  car,  and,  as  soon  as  it  was 
possible,  transported  the  saiue  to  its  destina- 
tion, namely,  the  city  of  Fort  Worth,  In  Tar- 
rant county,  where  it  delivered  the  same  at 
once  to  plaintiff.  Wherefore  defendant  says 
that  it  has  not  been  guilty  of  any  negligence 
in  and  about  said  transportation  of  said  car, 
and  said  delay  was  not  due  to  the  negligence 
of  its  duties  by  defendant,  but  solely  and 
wholly  and  entirely  to  the  act  of  the  said 
rioters  and  unlawful  persons,  and  to  the  ina- 
bility of  the  peace-officers  of  the  city  of  Tem- 
ple and  county  of  Bell  and  state  of  Texas  to 
disperse  the  said  rioters,  and  restrain  them 
from  acts  of  violence,  and  permit  the  defend- 
ant to  pursue  Its  ordinary  and  peaceful  avo- 
cation. And  all  this  the  defendant  is  ready 
to  verify,  and  prays  judgment"  The  plain- 
tiff filed  a  general  demurrer  to  this  plea  as 
setting  up  nu  lawful  defense,  which  was  sus- 
tained by  the  court.  There  was  a  judgment 
for  the  plaintiff,  from  which  this  appeal  is 
prosecuted. 

From  the  statement  it  will  be  seen  that 
plaintiff  based  his  claim  for  damages  mainly 
on  the  ground  that  there  was  an  unreasona- 
ble delay  in  the  transportation  of  the  lemons. 
If  a  defense  to  a  claim  for  deimages  resulting 
from  such  a  cause,  other  than  inevitable  ac- 
cident or  the  act  of  God,  can  prevail,  there 
can  be  no  doubt  that  the  answer  sets  up  such 
a  defense;  and,  if  a  good  defense  to  any  part 
of  plaintiff's  claim  was  set  up  in  the  answer, 
it  was  error  to  sustain  a  demurrer  to  it.  Un- 
der the  statutes  of  this  state  the  liability  of 


the  common  carrier  is  that  imposed  by  ttie 
rules  of  the  common  law.  "He  is  liable  not 
only  for  losses  occasioned  by  secret  theft  or 
embezzlement,  but  for  those  inflicted  by  high- 
way robbery,  by  the  spoliations  and  outrages 
of  mobs,  rioters,  and  Insurgents.  The  most 
resistless  and  destructive  conflagration,  if  oc- 
casioned by  human  agency,  without  any  neg- 
ligence whatever  on  the  part  of  the  carrier, 
will  furnish  no  valid  ground  of  exemption." 
Ghevallier  v.  i>trabam,  2  Tex.  122.  For  fail- 
ure to  carry  and  deliver,  the  carrier  cannot 
excuse  himself  by  reason  of  the  fact  that, 
through  human  agency,  not  nnder  his  con- 
trol, this  was  prevented  without  fault  on  his 
part:  but  if  the  property  be  wholly  lost  or  par- 
tially  decayed  through  some  inherent  quali- 
ty, without  fault  on  the  part  of  the  carrier, 
this  will  excuse  the  failure  safely  to  carry  and 
deliver,  for  the  operation  of  tlie  laws  of  nat- 
ure,  working  destruction  or  loss,  furnish  the 
same  excuse  as  do  tempest,  lightning,  or 
other  cause  termed  the  "act  of  God."  The 
.reasons  on  which  the  common-law  rule  is 
baaed  are  thus  stated  by  the  English  judges, 
whose  knowledge  of  the  ground-work  of  that 
system  has  never  been  questioned:  In  For- 
ward V.  Pittard,  1  Term  B.  27,  the  reasons 
are  thus  stated  by  Lord  Mansfirld:  "But 
to  prevent  litigation,  collusion,  and  the  ne- 
cessity of  going  into  circumstances  impossi- 
ble to  be  unraveled,  the  law  presumes  against 
the  carrier,  unless  he  shows  tliat  it  was  done 
by  the  king's  enemies,  or  by  such  act  as  could 
not  happen  by  the  intervention  of  man,  as 
storms,  lightning,  and  tempests.  If  an  armed 
force  came  to  rub  the  carrier  of  the  goods,  he 
is  liable;  and  a  reason  is  given  in  the  books, 
which  is  a  bad  one,  viz.,  that  he  ought  to 
have  a  sufficient  force  to  repel  it;  but  that 
would  be  impossible  In  some  cases,  as.  for  in- 
stance, in  the  riots  in  the  year  1780.  The 
true  reason  is,  for  fear  it  may  give  room  for 
collusi  in,  that  the  master  may  contrive  to  be 
robbed  on  purpose,  and  share  the  spoil." 
The  reasons  are  thus  stated  by  Best,  C.  J., 
in  Riley  v.  Home,  5  Bing.  220:  "When 
goods  are  delivered  to  a  carrier,  they  are  usu- 
ally no  longer  under  the  eye  of  the  owner; 
be  seldom  follows  or  sends  any  servant  with 
them  to  their  place  of  destination.  If  they 
should  be  lost  or  Injured  by  the  grossest  neg- 
ligence of  the  earlier  or  bis  servants,  or  stolen 
by  them,  or  by  thieves  in  collusion  with  them, 
the  owner  would  be  unable  to  prove  either 
of  these  causes  of  loss.  His  witnesses  must 
be  the  carrier's  servants,  and  they,  knowing 
that  they  could  not  be  contradicted,  would 
excuse  their  masters  and  themselves.  To 
give  due  security  to  property,  the  law  has 
added  to  that  responsibility  of  a  carrier,  which 
immediately  rises  out  of  his  contract  to  carry 
for  a  rewaiid,  namely,  that  of  taking  all  rea- 
sonable care  of  it,  the  responsibility  of  an  in- 
surer. From  his  liability  as  an  insurer,  the 
carrier  is  only  to  be  relieved  by  two  things, 
both  so  well  known  to  all  the  country  when 
they  happen  that  no  person  would  be  so  rash 
as  to  attempt  to  prove  that  they  had  happened 
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when  tbfj  bad  not,  namely,  the  act  of  God 
and  the  king's  enemies." 

The  same  reasons  do  not  apply  when  the 
thing  is  actually  transported  and  delivered, 
altboDgh  when  delivered  it  may  be  greatly 
diminished  in  value  by  a  fall  in  the  market 
price,  or  its  value  partially  or  entirely  de- 
stroyed by  reason  of  its  inherent  perishable 
nature,  whiuh  has  worked  its  partial  or  en* 
tire  deetrnctlon  while  in  transit.  The  rule  Is 
thus  stated  by  a  recent  text-writer,  in  accord- 
ance with  the  view  expressed  by  many  others : 
"But  the  reasons  npon  which  the  extraordi- 
nary responsibility  of  the  common  carrier  for 
the  safety  of  the  goods  is  founded  do  not  re- 
quire that  the  same  responsibility  should  be 
extended  to  the  time  occupied  in  their  trans- 
portation. The  danger  of  loss  by  robbery  or 
embezzlement,  or  theft  by  collusion  and  fraud 
on  his  part,  has  no  application .  when  the 
mere  time  of  the  carriage  is  concerned.  *  His 
first  duty,'  it  is  said,  '  is  to  carry  the  goods 
safely,  and  the  second  to  deliver  them:  and 
it  would  be  very  hard  to  oblige  a  carrier,  in 
ease  of  any  obstruction,  to  rislt  the  safety  of 
the  goods  in  order  to  prevent  delay.  His 
duty  is  to  deliver  the  goods  witliin  a  reasona- 
ble time,  which  is  a  term  implied  by  the  law 
in  the  contract  to  deliver;  as  Timual,  C.  J., 
puts  it,  when  he  says:  "The  duty  to  deliver 
within  a  reasonable  time  being  merely  a  term 
ingrafted  by  legal  implication  upon  the  prom- 
ise or  duty  to  deli  ver  generally. "  '  In  this  re- 
spect, therefore,  the  common  carrier  stands 
upon  the  same  ground  with  other  bailees, 
and  aiay  excuse  delay  i  n  delivery  of  the  goods 
by  accident  or  misfortune,  althongh  not  in- 
evitable or  produced  by  the  act  of  God.  All 
that  can  be  required  of  him  in  such  an 
emergency  is  that  be  shall  exercise  due  care 
and  diligence  to  guard  against  the  delay,  and 
that,  if  it  occur  without  his  fault  or  negli- 
gence, he  shall  omit  no  reasonable  efforts  to 
secure  the  safety  of  the  goods."  Hutch. 
Carr.  §  330.  See,  also,  sections  292, 331, 335. 
Many  cases  are  cited  in  the  notes  illustrative 
of  the  application  of  this  rule,  and  we  will 
briefly  refer  to  some  more  recent.  In  Haas 
v.  Railroad  Co.,  '65  Amer.  &  £ng.  Ky.  Cms. 
572.  7  S.  £.  Kep.  629.  it  was  held  that  the 
company  was  not  liable  for  loss  resulting 
from  "delay  in  delivering  freight,  caused  by 
a  strike  of  its  employes,  accompanied  by  in- 
timidation and  violence  which  could  nut  be 
prevented  or  suppressed  by  either  the  com- 
pany or  the  civii  authorities."  The  loss  in 
that  case  resulted  from  a  fall  in  the  market 
price  lietween  the  time  the  freight  would  or- 
dinarily have  been  delivered,  but  for  the  ob- 
struction, and  the  time  when  it  was  delivered. 
In  the  case  of  Geismer  v.  Railway  Co.,  102 
M.  Y.  5ti3,  7  N.  E.  Rep.  828,  the  same  rul- 
ing was  made,  and  the  case  distinguished 
from  Weed  v.  Railway  Co.,  17  N.  Y.  862, 
and  Blackstock  v.  Railroad  Co.,  20  N.  Y.  48. 
Case  last  cited,  while  affirming  the  rule  quoted 
from  Hutchison  on  Carriers,  held  that  the 
simple  fact  that  employes  refused  to  work 
did  not  relieve  the  carrier  from  liability  for 
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failure  to  transport  freight  within  the  osual 
time.  Railroad  Co.  v.  Hollowell,  65  Ind. 
189,  was  a  case  in  which  a  carrier  was  sought 
to  be  held  liable  for  failure  to  receive  and 
transport  freight  within  the  usual  time,  and 
the  company  set  up  a  defense  similar  to  that 
urged  in  the  case  before  us.  After  stating 
the  rule  as  to  the  liability  of  carriers  for  fail- 
ure to  deliver  at  place  of  destination,  the 
court  said:  "But  the  strict  rule  contended 
for  by  the  appellee  is  applicable  to  common 
carriers  only  after  they  have  received  the 
goods  for  transportation,  and  fail  to  deliver 
them  at  their  destination,  or  when  they  are 
lost.  In  cases  like  the  present,  for  delay  in 
receiving  and  carrying  the  goods,  the  carrier 
is  not  an  insurer,  and  is  bound  only  by  the 
general  rule  of  liability  for  a  breach  of  his 
contract,  or  of  his  public  duty  as  a  carrier; 
and  may  be  excused  Tor  delay  in  receiving  the 
goods,  or  in  transporting  them  after  they  have 
been  received,  whenever  the  delay  is  neces- 
sarily caused  by  unforeseen  disaster  which 
human  prudence  cannot  provided  against,  or 
by  accident  not  caused  by  the  negligence  of 
the  carrier,  or  by  thieves  and  robbers,  or  an 
uncontrollable  mob."  In  Bailway  Co.  v. 
Hazen,  84  111.  36,  it  was  held  competent  for 
the  carrier  to  show,  in  a  suit  for  damages  re- 
sulting from  delay  in  the  transit  of  freight, 
that  the  dehiy  was  caused  solely  by  irresisti- 
ble violence  of  men  who  were  not  in  the  em- 
ployment of  the  company;  and  that  when 
employes  suddenly  refused  to  work  and  were 
discharged,  and  others  employed  who  were 
prevented  by  lawless  violence  of  those  dis- 
charged from  doing  duty,  the  compiiny  was 
not  liable  for  delay  thus  caused.  The  case 
of  Railroad  Co.  v.  Bennett,  6  Am'er.  &  Eng. 
Ry.  Gas.  402,  decided  by  the  supreme  court 
of  Indiana,  aflirms  the  rule  asserted  In  Ritil- 
road  Co.  v.  Hollowell,  though  the  case  was  one 
under  contract.  Many  cases  might  be  cited 
in  which  carriers  have  been  held  not  liable 
for  injury  resulting  solely  from  delay,  when 
this  was  shown  to  have  been  caused  by  mis- 
fortune or  accident,  not  such  as  would  re- 
lieve the  carrier  for  loss  of  freight  or  failure 
to  deliver  it.  We  are  of  opinion  that  the 
answer  excluded,  presented  a  good  defense 
to  so  much  of  the  action  as  sought  to  recover 
damages  for  decline  in  marketprice  of  lemons 
during  time  of  transit. 

It  may  be  true  that  the  answer  does  not 
present  a  defense  arising  from  the  fact  that 
the  lemons  may  have  become  less  valuable 
while  in  transit  by  reason  of  material  decay 
without  fault  on  part  of  carrier;  for  there  is 
no  averment  in  the  pleadings  of  either  party 
that  there  was  any  diminution  in  value  on 
that  account.  Plaintiff  does  allege  that  they 
heated,  and  on  that  account  rotted  to  a  given 
extent,  but  that  was  attributed  to  the  wrong- 
ful act  of  defendant  in  putting  them  in  an 
improper  car.  To  the  extent  the  fruit  may 
have  deteriorated,  on  account  of  its  perisha- 
ble nature,  while  in  transit,  the  facts  pleaded 
would  furnish  a  defense,  if  defendant  be- 
stowed ui-on  it  proper  care;  for  in  such  case 
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Buch  a  loss  would  be  attributed  solely  to  the 
delay  which  the  answer  excuses.  For  the 
error  of  the  court  in  sustaining  the  demurrer 
the  judgment  will  be  reversed,  and  the  cause 
remanded. 


MiGSOCRi  FAa  Br.  Ck>.  e.  Lahothx  et  aZ. 

{Supreme  Court  of  Texai-    Fob.  U,  1890.) 

ICastbr  and  Bbrtant — Defeotivb  Appliancxb— 
Aboumbnts  ov  Counsel— BriDEXCB. 

t.  In  an  action  against  a  railroad  company  for 
negligently  causing  the  death  of  an  employe,  the 
action  of  the  court  In  permitting  plalntifTB  counsel, 
in  the  presence  of  the  jury,  to  read  authorities  to 
the  court  showing  a  rerdict  for  115,000,  and  another 
for  tlO,000,  against  railroad  oompanies,  does  not 
show  such  an  abnae  of  judicial  dlsoretion  as  to 
warrant  a  reversal. 

a.  Eridenoe  of  a  mle  of  the  oompany  which 
was  printed  on  its  applications  for  employment, 
and  was  required  to  be  signed  by  every  applicant 
who  obtained  a  position,  and  was  supposed  to  be 
known  to  him,  is  inadmissible,  in  the  absence  of 
an  oSer  to  produce  the  writing  itself,  or  to  account 
for  Its  absence,  or  to  show  that  decedent  had 
signed  it,  or  that  he  knew  of  the  existence  of  the 
writing  or  rule. 

8.  iDasmnch  as  such  evidence  was  ezdnded,  it 
was  proper  to  refuse  to  Instruct  that  plaintiffs 
could  not  recover  if  such  a  rule  existed,  and  was 
known  to  decedent,  and  if  the  failvre  to  comply 
therewith  contributed  to  his  injury. 

4.  Refusal  to  exclude  evidence  on  motion,  made 
after  It  has  been  admitted,  will  not  be  disturbed, 
on  appeal,  where  it  does  not  appear  why  it  was  not 
objected  to  when  offered,  and  that  the  court  abused 
its  discretion  by  refusing  on  the  ground  that  the 
objection  comes  too  late. 

6.  Where  it  appears  that  the  train  which  de- 
cedent was  attempting  to  couple  was  not  moved 
by  a  switch-engine,  but  by  a  powerful  road  freight- 
engine,  evidence  that  the  former  is  more  suitable 
for  such  work,  and  more  easily  handled,  than  the 
latter,  is  pertinent  to  the  issues,  and  admissible. 

6.  Where  tlie  petition  falls  to  allege  that  the 
aeeident  was  due  to  the  failure  or  inability  of  the 
engineer  to  see  the  signals,  the  admission  of  evi- 
dence that  engineers  are  controlled  entirely  by  sig- 
nals when  smtching,  though  improper,  does  not 
affect  tlie  result  of  the  action,  as  it  does  not  sug- 
gest that  the  injury  was  caused  by  the  omission  to 
give  them. 

7.  It  is  presumed  tliat  the  trial  court  enforced 
rule  40,  that  "side-bar  remarks,  and  remarks  by 
counsel  of  one  side,  not  addressed  to  the  court, 
while  the  counsel  of  the  other  is  examining  a  wit- 
ness, or  arguing  any  question  to  the  court,  or  ad- 
dressing the  jury,  will  be  rigidly  repressed  by  the 
court:"  and,  where  the  court  refuses  to  allow  the 
onestion,  by  plaintiffs'  counsel,  why  decedent  left 
the  company's  employ,  a  remark  by  counsel,  that 
he  might  have  been  discharged  for  incompetency, 
was  evidently  addressed  to  the  court,  and  does  not 
warrants  revered 

8.  Bvidence  that  decedent  was  killed  by  the 
Miller  draw-bead,  passing  the  central  draw-bead, 
and  crushing  him,  there  not  being  more  than  four 
or  five  Inches  of  space  between  the  cars  after  the 
passing  of  the  draw-heads  where  he  was  standing, 
is  not  objectionable  as  suppositional  and  hearsay. 

9.  An  instruction  that,  if  the  proximate  cause 
of  the  accident  was  the  darkness  of  the  night,  or 
the  stormy  weather,  plaintiff  cannot  recover,  Is 
properly  refused,  where  there  is  no  evidence  that 
such  were  the  proximate  causes  of  the  accident, 
and  as  such  causes,  if  they  increased  decedent's 
peril,  would  be  additional  grounds  for  recovery. 

Appeal  from  district  court,  Galveston 
county. 

Willie,  Mott  A  Bollinger,  for  appellant. 
Wheeler  A  Rhodet,  for  appellees. 


Henrt,  J.  The  appellee  ThereraLamotbe^ 
as  widow  of  Alto  Lamothe,  deceased,  in  her 
own  behalf,  as  well  as  in  the  behalf  of  Marie 
Lamothe,  the  mother  of  Alto  Lamothe,  pros- 
ecutes this  suit  against  the  Missouri  Pacific 
Railroad  Company  for  damages  for  negligent- 
ly causing  the  death  of  said  Alto  Lamothe, 
who  was,  at  the  time  be  met  his  death,  a 
switchman  in  the  service  of,  and  emlpoyed 
in  the  yards  of.  the  Missouri  Padflc  Bailroad 
Company  at  Galveston.  The  accident  oc- 
curred at  night,  on  October  12,  1886.  Ap- 
pellee alleges  that  her  husband,  while  in  the 
discharge  of  his  duties  as  switchman,  was  re- 
quired by  the  railroad  company  to  make  a 
coupling  of  two  railroad  cars  in  the  service 
and  under  the  control  of  appellant,  and  a  part 
of  its  railway  equipment;  the  night  being 
dark,  and  the  said  Ijimothe  being  wholly  un- 
acquainted with  the  defective  draw-heads  of 
the  two  cars  which  he  was  required  to  couple, 
and,  further,  that  the  draw-head  of  one  of  the 
said  cars,  which  Lamothe  was  required  to 
couple,  was  at  the  time  out  of  order,  and  in 
a  dangerous  condition,  and  had  been  in  such 
condition  for  months  anterior  to  the  fatal  ac- 
cident, and  which  was  known  to  appellant, 
or  might  have  been  known  by  the  exercise  of 
reasonable  diligence,  but  was  wholly  un- 
known to  Lamothe.  The  petition  charges 
that  the  appellant,  in  disregard  of  the  safety 
of  its  employes,  was  at  the  time  employing, 
in  the  making  up  of  its  trains,  instead  of  a 
switch-engine,  a  large  and  powerful  road 
freight-engine,  which  was  being  handled  and 
controlled  by  an  unskillful  and  incompetent 
youth,  named  Uharles  Marshal,  acting  as  en- 
gineer; that  said  youth  had  neither  the  phys- 
ical strength  nor  skill  requisite  for  the  proper 
discharge  of  the  duties  of  an  engineer;  that 
said  Marshal,  for  the  want  of  the  requisite 
skill  and  strength,  could  not  properly  handle 
and  control  the-engine,  which  was  known  to 
appellant,  but  unknown  to  Lamothe;  that 
while  Lamothe  was  in  between  the  two  cars 
which  he  was  required  to  couple,  fur  the  pur- 
pose of  making  said  coupling.  Marshal,  be- 
ing unable  to  control  the  engine,  iMcked  the 
engine,  with  one  of  the  cars  to  be  coupled, 
with  such  unnecessary  force  and  violence  as 
to  jam  the  two  cars  closely  together,  the  de- 
fective condition  of  the  draw-heals  of  the  two 
cars  readily  admitting  of  the  passage  of  one 
draw-head  by  the  other,  thereby  bringing  the 
bodies  of  the  said  two  cars  so  closely  together 
as  to  smash  and  crush  the  said  Alto  Lamothe 
to  death  before  he  could  extricate  himself 
from  the  position  of  peril  in  which  he  had 
l)een  placed  by  the  wrong  and  negligence  of 
appellant,  and  without  fault  on  his  part. 
The  petition  further  charges  that  the  two 
cars  which  Lamothe  was  required  to  couple 
were  unfitted  to  be  coupled  together,  the 
draw-heads  thereof  being  so  constructed  as 
to  admit  of  the  passage  of  one  by  the  otiier 
when  in  good  condition,  and  which  danger 
bad  been  greatly  increased  by  the  negligence 
of  appellant  in  allowing  one  of  the  draw- 
beads  of  the  two  cars  to  get  out  of  order,  and 


Tex.) 


MISSOURI  FAG.  BY.  CO.  «.  LAMOTHK 


196 


remain  out  of  order  for  months  anterior  to 
the  killing  of  Lamothe.  The  petition  charges 
that  Lamothe  had  entered  the  service  of  ap- 
pellant tlie  day  he  was  killed;  that  he  was 
wholly  unacquainted  trith  the  dangerous  con- 
dition of  the  draw-heads  of  the  two  oars 
which  he  was  required  to  couple,  and  igno- 
rant of  the  fact  that  one  of  the  draw-heads 
was  out  of  repair;  that  Lamothe  was  also 
nnac<]uainted  with  the  incapacity  and  want 
of  skill  of  the  engineer,  Marshal;  that  at  the 
time  of  his  death  Lamothe  was  25  years  of 
age,  strong  and  able-bodied,  and  the  sole 
support  of  his  family;  that  he  was  earning  at 
the  time  he  was  killed  t60  per  month  wages. 
The  appellant  answered — Pint,  by  general 
denial;  and,  second,  that  the  injuries  from 
which  Alto  Lamolhe  died,  if  caused  by  the 
negligence  of  any  one  other  than  himself, 
were  caused  by  the  fellow-servnnts  ami  co- 
employes  of  Lamothe,  for  which  defendant 
was  not  liable,  and  that  Lamothe,  by  his  own 
carelessness  and  negligence,  contributed  to 
the  injuries  from  which  he  died,  and  that  but 
for  his  carelessness  and  negligence  such  in- 
juries would  not  have  been  received  by  him. 
There  was  a  trial  of  the  cause,  and  a  verdict 
and  judgment  for  the  appellee  Theresa  La- 
mothe for  the  sum  of  $6,000. 

The  counsel  for  plaintiffs.  In  bis  opening 
argument,  upon  questions  of  law  addressed 
to  the  court  in  the  presence  of  the  jury,  read 
from  Wisconsin  and  Texas  cases, — one  show- 
ing  a  Terdict  for  $15,000.  and  the  other  one 
for  $10,000,  against  railroads.  The  defend- 
ant objected  at  the  time  to  their  being  read, 
on  the  ground  that  it  tended  to  prejudice  the 
jury.  The  objection  was  overruled,  and  the 
ruling.i8  assigned  as  error.  We  think  it  m  ust 
be  krgely  left  for  the  trial  judges  to  deter- 
mine for  themselves  what  authorities,  and 
bow  much  of  each,  they  will  permit  to  be 
read  to  them.  If,  in  any  case,  it  is  apparent 
that  the  purpose  is  to  influence  the  jury,  rather 
than  to  inform  the  judge,  the  attempt  should 
be  promptly  rebuked  when  it  occurs.  We 
can  see  no  good  reason  why  the  amounts  of 
verd.cts  in  other  cases  should  have  been  read 
to  the  judge  at  that  stage  of  the  trial.  We 
think,  however,  that,  before  any  case  should 
be  reversed  for  that  reason,  a  clear  instance 
of  an  abuseof  the  rule  ought  to  be  presented, 
as  well  aa  strong  ground  to  believe  that  the 
verdict  may  have  been  improperly  inBuenced 
by  the  course  pursued.  We  do  not  think 
that  the  record  before  us  presents  a  case  of 
that  character. 

The  defendant  offered  to  prove  "that  it  was 
a  rule  of  the  conlpany,  at  the  time  of  this  ac- 
cident, that  each  switchman,  brakeman,  and 
train  hand  should  carry  and  use  an  instru- 
ment known  as  a  '  coupling  stick '  or  •  knife,' 
and  that  this  rule  was  printed  upon  what  is 
known  as  'Application  Form  No.  189,'  and 
that  this  form  had  to  be  signed  by  every  ap- 
plicant for  employment  who  obtained  a  posi- 
tion with  the  company  in  February,  1886, 
•nd  that  every  employe  was  supposed  to  know 
this  rule."    The  court  properly  excluded  the 


evidence.  Ko  offer  was  made  to  produce  th< 
writing  itself,  or  to  show  that  the  deceased 
bad  signed  it,  or  that  he  even  had  actual 
knowledge  of  the  existencet  either  of  the 
writing  or  the  rule.  The  argumentative 
mode  of  proving  the  fact  could  not  properly 
be  resorted  to  until  the  absence  of  better  and 
more  direct  evidence  was  accounted  for.  A 
charge  was  requested,  on  the  same  subject, 
to  the  effect  that,  if  such  a  rule  existed,  and 
was  known  to  the  deceased,  and  if  his  failure 
to  use  such  a  knife  contributed  to  his  injury, 
plaintiffs  could  not  recover.  The  evidence 
having  been  excluded,  the  charge  would  have 
been  improper.  As  thelssues  were  developed 
on  the  trial,  we  think  the  rule.  If  proved, 
would  have  been  immaterial,  and  proof  of  it 
could  not  properly  have  exercised  any  influ- 
ence on  the  decision  of  the  cause. 

Plaintiffs  introduced  evidence  to  show  that 
switch-engines  were  different  from  load-en- 
gines  in  their  construction.  It  was  proved 
that  signals  can  be  better  seen  from  switch- 
engines,  and  there  was  some  evidence  that 
they  are  more  readily  handled.  After  such 
evidence  had  been  admitted,  defendant  moved 
the  court  to  exclude  it  all.  The  refusal  of 
the  court  to  do  so  is  assigned  as  error.  Ob- 
jections not  made  to  the  introduction  of  evi- 
dence when  it  is  offered,  but  afterwards,  in 
the  form  of  a  motion  to  exclude  it  generally, 
deserve  a  less  favorable  consideration  than 
when  made  at  the  time.  Usually,  some  rea- 
son for  the  delay  in  urging  the  objection  ought 
to  be  made  to  appear,  and  the  decision  upon 
such  objections  ought  to  be  left  more  to  the 
discretion  of  the  trial  courts  than  when  the 
objections  are  interposed  at  the  proper  time. 
No  reason  is  shown  for  not  making  the  ob* 
jectious  when  the  evidence  was  offered,  and 
it  does  not  appear  that  it  was  not  a  proper 
exercise  of  the  discretion  of  the  court  to  re- 
fuse the  motion  because  it  came  too  late.  The 
evidence  in  regard  to  a  switch-engine  being 
more  suitable  to  the  work  in  question,  and 
with  regard  to  its  being  more  easily  handled 
than  a  road-engine,  was,  we  think,  pertinent 
to  the  issues  made  by  the  pleadings,  and  was 
admissible,  even  if  the  objection  to  it  had 
been  made  when  it  was  offered. 

A  witness  for  plaintiffs  testified:  "We  go 
altogether,  in  switching,  by  signals.  I  never 
move  my  engine  to  couple  cars  without  a  sig- 
nal from  one  of  the  yardmen.  The  whole 
work  depends  upon  signals.  We  move  no 
engines  without  signals."  .  This  evidence 
was  objected  to,  when  it  was  offered,  on  the 
ground  that  the  petition  did  not  allege  that 
the  accident  occurred  through  the  failure  or 
inability  of  the  engineer  to  see  the  signals. 
As  we  find  no  such  allegations  in  the  plead- 
ings, we  think  the  objection  was  well  taken, 
and  the  evidence  ought  to  have  been  ex- 
cluded. The  evidence  was,  however,  imma- 
terial, and,  we  think,  could  not  have  influ- 
enced the  result.  While  it  established  the 
usefulness  of  signals,  it  did  not  suggest  that 
the  injury  to  the  deceased  was  caused  by  the 
omission  to.  give  them.    Tlie  only  evidence 
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on  that  issue  was  that  the  proper  signal  was 
given,  and  there  is  no  evidence  in  the  record 
that  it  was  not  seen  by  the  engineer.  It  is 
evident  that  the  result  was  controlled  by 
other  issues. 

A  motion  was  made,  after  the  evidence  had 
been  admitted  without  objection,  to  exclude 
"all  evidence  tending  to  show  that  it  was  not 
8  general  custom  to  couple  a  Miller  to  an  or- 
dinary draw-head."  What  we  have  said 
with  regard  to  the  motion  to  exclude  the  ev- 
idence relating  to  the  engines  applies  with 
equal  force  to  the  manner  and  the  substance 
of  this  objection. 

Plain  tiffs'  attorney,  upon  cross-examina- 
tion, HSlted  a  witness:  "Do  you  know  what 
he  (Marshal)  left  the  employ  of  the  company 
for?"  "Tliis  was  objected  to  by  the  defend- 
ant as  incompetent,  and  hs  hearsay  evidence," 
and  the  objection  was  sustained  by  the  court, 
whereupon  the  attorney  remarl^ed,  in  the 
hearing  of  the  jury:  "He  may  have  been  dis- 
charged for  incompetency.  I  don't  know." 
DefendHnt  took  s  bill  of  exceptions  to  the  re- 
mark, and  now  urges  it  for  a  ground  for  a 
reversal  of  tlie  judgment.  It  is  insisted  that 
rnle  40  was  violated,  which  reads:  "Side-bar 
remarks,  and  remarks  by  counsel  of  one  side, 
not  addressed  to  the  court,  while  the  counsel 
of  the  other  is  examining  a  witness,  or  argu- 
ing any  question  to  the  court,  or  addressing 
the  jury,  will  be  rigidly  repressed  by  the 
court."  The  remark  complained  of  seems  to 
have  been  addressed  to  the  court.  As  an 
illustration  of  the  propriety  of  the  question 
asked,  it  is  not  evident  that  it  was  not  per- 
tinent and  proper.  At  any  rate,  it  is  to  be 
presumed  that  the  court  will  exercise  the  au- 
thority that  it  undoubtedly  possesses,  not  on- 
ly to  prevent  prej  udice  to  litigants  by  remarks 
addressed  to  itself,  but,  in  the  language  of  the 
rule,  "will  rigidly  repress"  all  others  that  are 
prohibited  by  it,  or  that  are  calculated  to  de. 
feat  tlie  ends  of  justice.  The  practical  en. 
forcement  of  such  rules  must  be  left  mainly 
to  the  trial  courts,  and  there  must  be  strong 
reasons  to  believe  that  the  proper  adminis- 
tration of  the  law  had  been  defeated  by  their 
non-observance  before  tliis  court  will  be  dis- 
posed to  set  aside  a  judgment  on  that  ac- 
count. We  do  not  think  it  should  be  done 
in  this  case. 

The  plaintiffs  read  in  evidence  the  follow- 
ing answer  of  a  witness;  "His  death  was 
caused  by  the  Miller  draw-head  passing  the 
central  draw-head,  and  crushing  him;  there 
not  being  more  than  the  space  of  four  or  five 
inches  t)etween  the  cars  after  the  passing  of 
the  diaw-heads  where  he  was  standing." 
The  defendant  objected  to  this  evidence  be- 
canse  it  was  "a  supposition  and  surmise  on 
the  part  of  the  witness,  and  hearsay."  The 
court  overruled  the  objections.  We  think 
that  the  evidence  was  not  subject  to  the  ob- 
jection. 

Defendant  requested  the  court  to  charge 
the  jury  "that  if  they  believed  from  the  evi- 
dence that  the  proximate  cause  of  the  acci- 
dent was  the  darkness  of  the  night,  or  the 


stormy  condition  of  the  weather,  the  plain- 
tiffs would  not  be  entitled  to  recover."  The 
court  did  not  err  in  refusing  to  give  the 
charge.  There  was  no  evidence  tending  to 
show  that  such  were  the  proximate  causes  of 
injury  to  the  deceased.  If  such  causes  in- 
creased his  peril  from  the  defective  machin- 
ery of  defendant,  or  the  inefficiency  of  its 
servant,  they  still  could  not  prevent,  but 
woulrl  rather  be  added  causes  for,  a  recov- 
ery.   The  judgment  is  affirmed. 


GtJLF,  C.  &  S.  F.  Rt.  Co.  v.  Anderson. 
{Supreme  Court  of  Texas.    Feb.  IS,  1890.) 

R&IUtOAS  COMPANIBS  —  IHJURrBS  AT  CitOSSINaS  — 
CONTRIBDTOBT  NbALIOBNGB. 

1.  In  an  action  for  Injuries  received  at  a  rail- 
road crossing,  it  is  a  question  forthe  jury  whether 
plaiotilTB  failure  to  loolc  for  approaching  trains 
was  neglieenoe,  and  hence  it  Is  proper  to  refuse  to 
instruot  that  if  plaintiff,  by  using  his  senses  of 
sight  and  hearing,  could  iiave  discovered  the  train 
In  time  to  avoid  the  accident,  he  cannot  recover. 

2.  Under  Rev.  St  Tex.  art  18S1,  requiring  the 
special  verdict  to  find  "the  facts  as  established  by 
the  evidence, "  so  that  nothing  shall  remain  for  the 
court  "but  to  draw  from  such  facts  the  conclusions 
of  law, "  it  is  proper  to  refuse  to  submit  as  a  spe- 
cial issue  the  question  whether  plaintiff  by  look- 
ing westward  could  have  seen  the  train  in  time  to 
avoid  the  accident,  as,  upon  an  affirmative  finding, 
it  would  still  be  a  question  for  the  jury  whether 
his  failure  to  look  in  that  direction  was  negligence. 

8.  Though  the  petition  alleges  that  the  accident 
occurred  on  a  street  crossing,  proof  that  it  occurred 
on  atrestle,  some  distance  from  the  crossing,  will 
not  defeat  plaintiff's  recovery,  where  the  answer 
alleged  that  it  occuired  at  the  latter  place. 

4.  Though  the  petition  does  not  allege  that 
plaintiff's  view  was  obstructed  by  smoke  and 
steam,  evidence  that  it  was  so  obstructed  is  admis- 
sible in  response  to  a  plea  of  contributory  negli- 
gence. 

5.  Rev.  St  Tex.  art  4332,  as  amended  by  Act 
March21,  1888,  provides  that  "the  whistle  shall  be 
blown  or  the  bell  rung  at  the  distance  of  at  least  80 
rods  from  the  place  where  the  railroad  shall  cross 
any  public  road  or  street,  and  such  bell  shall  be 
kept  ringing  until  it  shall  have  crossed  such  public 
road  or  stopped. "  The  court  charged  that  it  was 
the  duty  of  the  railroad  company  to  "keep  ringing 
or  blowing"  until  the  street  was  crossed.  Held, 
that  the  charge  was  not  prejudicial  to  defendant 

Appeal  from  district  conrt,  Galveston 
county. 

/.  W.  Terry,  for  appellant.  John  Love- 
joy  and  Wheeler  A  Rhodes,  for  appellee. 

Henry,  J.  The  petition  charges  tliat 
heretofore,  to-wit,  on  the  29th  day  of  August, 
A.  D.  1888,  and  prior  and  subsequent  there- 
to, defendant,  as  a  common  carrier  of  freight 
and  passengers,  was  engaged  in  running  and 
operating  coaches,  passenger  and  freiglit 
trains,  drawn  by  locomotives,  operated  and 
propelled  by  steam,  on  and  along  avenue  A,  in 
tlie  city  and  county  of  Galveston,  and  across 
Twenty -Seventh  street,  in  said  city,  and  at  and 
upon  the  said  Twenty-Seventh  street,  on  said 
Avenue  A,  and  the  intersection  of  said  streets 
in  said  city;  the  said  Avenue  Aand  Twenty- 
Seventh  streets,  and  the  crossing  and  inter- 
section thereof,  being  a  public  street  and 
thoroughfare,  in  constant  and  daily  use  by 
the  public,  and  one  of  the  most  generally 
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nsed  streets  in  said  city,  the  same  being 
within  the  corporate  liraits  thereof.  That 
on  the  day  and  date  last  aforesaid,  while 
plaint! £(  was  engaged  in  the  lawful  pursuit 
of  his  business,  and  while  in  so  doing  he  was 
walking  along  the  said  public  street  and  said 
highway,  to-wit,  Twenty-Seventh  and  across 
said  avenue  A,  and  the  crossing  thereof,  and 
while  upon  the  crossing  at  intersection  of 
said  public  streets,  he  was  run  down  or  run 
into  and  struck  with  great  force  by  one  of 
the  locomotives  of  said  defend»nt,  drawing 
a  train  of  cars  at  great  speed  on  said  avenue 
A,  and  across  said  Twenty-Seventh  street, 
greatly  wounding  and  bruising  him,  and  in- 
juring plaintitr,  and  so  crippling  him  as  to 
render  him  sick  and  weak  for  the  remainder 
of  his  life.  That  the  front  of  said  engine 
stnick  plaintifF  on  the  back  and  right  side, 
and  on  the  back  of  his  head  and  neck,  and 
so  bruising  his  head  and  body,  and  so 
injuring  his  spine,  and  so  shocking  bis  nerv- 
ous system,  and  so  bruising  his  back  and 
whole  body,  as  to  seriously  affect  his  back, 
his  spine,  right  side,  head,  and  neck  as  not 
only  to  weaken  his  whole  body  and  destroy  his 
pbysiotl  health,  but  also  to  greatly  affect  and 
impair  his  mind,  and  cause  him  great  distress, 
physical  and  mental  anguish,  and  to  such  an 
extent  as  to  prevent  his  doing  any  work  or 
pursuing  his  avocation,  that  of  a  cotton 
screwman  and  stevedore,  or  to  attend  to  any 
business  whatever.  That  plaintiff,  at  the 
time  of  said  injury,  was  about  44  yeai-s  of 
age,  a  strong  and  able-bodied  man,  atKL  had 
been  so  for  years  thereto,  and  for  many  years 
had  been  steadily  employed  and  earning  the 
sum  of  9100  per  month,  by  which  he  was 
enabled  to  support  himself  and  family,  con- 
sisting of  a  wife  and  five  children.  That 
since  the  said  injury  plnintifT  hns  been 
incapable  of  earning  anything  or  doing  any 
work  whatever,  and  is  a  cripple  for  life, 
and  will  be  a  sufferer  the  balance  of  his  life. 
That  the  ordinances  of  the  city  of  Galveston, 
and  especially  and  particularly  section  S,  art. 
S,  of  the  Revised  OrdinHnces  of  the  City  of 
Galveston,  provide  that  it  shall  be  unlawful 
to  run  a  steam-engine  or  any  railroad  within 
its  city  limits  at  a  greater  speed  than  four 
miles  per  hour.  Plaintiff  avers  that  on  the 
day  and  date  last  aforesaid  persons  approach- 
ing or  crossing  the  said  avenue  A  orTwenty- 
Seventh  street  were  prevented  from  seeing 
whether  locomotives  or  trains  were  approach- 
ing from  the  west  by  reason  of  the  fact  that 
a  long  line  of  freight-cars  were  kept  standi 
ing  on  a  side  track,  and  parallel  with,  and 
within  a  few  feet  of,  the  main  track,  and  the 
one  upon  which  plaintiff  was  struck.  Plain- 
tiff avers  that  notwithstanding  the  premises 
aforesaid,  and  notwithstanding  the  law  of 
the  state  of  Tvxas  in  reference  to  a  warning 
bell  or  whistle,  and  notwithstanding  the  or- 
dinances of  the  city  of  Galveston,  on  the  said 
day  and  date  the  said  defendant,  without 
warning  or  notice,  by  bell  or  whistle,  or  any 
other  mode  or  manner,  with  great  force  and 
violence,  and  at  great  speed,  to-wit,  the  rate 


of  twenty  miles  per  hour  or  more,  without 
having  a  competent  flagman  to  give  notice 
of  approaching  trains  as  required  bylaw,  and 
as  was  the  custom  of  defendants,  ran  into 
and  upon  and  ran  down  plaintiff,  no  oppor- 
tunity having  been  given  him  of  escaping. 
Injuring  him  as  aforesaid;  all  of  which  oo-  . 
curred  without  fault  or  negligence  on  the 
part  of  the  plaintiff,  but  through  the  negli- 
gence, carelessness,  and  unlawful  and  im- 
proper conduct  of  said  defendant,  its  serv- 
ants and  its  agents.  The  defendant  answered 
by  a  general  denial,  and  alleged  specially 
that  the  plaintiff,  had  be  looked  or  listened 
for  the  approaching  train,  which  be  could 
have  done,  would  have  discovered  the  same 
in  time  to  have  avoided  the  accident;  and, 
further,  that  the  plaintiff  was  not  struck  on 
the  crossing  at  the  intersection  of  avenue  A 
and  Twenty-Seventh  street,  but  that  he  was 
struck  some  distance  east  of  Twenty-Seventh 
street  crossing,  while  carelessly  and  negli* 
gently  walking  on  the  trestle-work  or  bridge, 
upon  which  the  railroad  track  was  construct- 
ed, and  which  was  not  intended  to  be  used  for 
the  purposes  of  foot  travel,  and  that  he  failed 
to  exercise  any  care  to  learn  of  the  approach- 
ing train.  The  case  was  tried  before  a  jury, 
and  there  was  a  verdict  and  judgment  in  favor 
of  plaintiff  for  $6,000. 

It  is  complained  that  the  court  erred  in  the 
following  particulars:  (1)  In  refusing  to 
submit  to  the  jury  the  first  and  second  spe- 
cial issues  requested  by  the  defendant,  which 
wereas  follows:  "First,  could  the  plaintiff, 
by  looking  westward  before  he  went  upon 
the  railroad  track,  have  seen  the  approaching 
train  in  time  to  have  avoided  his  injury? 
Second,  If,  immediately  before  he  stepped 
on  the  railroad  track  upon  which  he  was 
struck  by  the  engine,  the  plaintiff  had 
looked  to  the  westward,  would  he  have  seen 
the  approaching  train  in  time  to  have  re- 
mained off  tlie  track,  and  avoided  the  acci- 
dent?" (2)  In  refusing  to  give  the  fourth 
special  charge  requested  by  the  defendant, 
which  is  as  follows:  "Fourth.  You  are 
charged  that  no  matter  how  negligent  the  de- 
fendant or  its  employes  may  have  been,  that 
nevertheless,  if  you  find  from  the  evidence 
that  the  plaintiff,  Anderson,  failed  to  use  his 
senses  of  sight  and  hearing  to  discover  the 
approaching  train,  and  that  if  he  had  looked 
for  the  train  he  could  and  would  have  seen 
the  same  in  time  to  avoid  the  injury,  you  will 
find  for  defendant. "  (3)  In  not  in  some  form 
charging  the  jury  that  it  was  the  plaintiff's 
duty  to  use  care  and  prudence  to  discover  the 
approaching  train  before  going  on  the  rail- 
road track,  and  in  not  charging  the  jury  that 
it  was  the  plaintiff's  duty  to  look  for  the  ap- 
proaching train  from  the  west  before  going 
on  the  railroad  track,  and  that  If,  by  the  ex- 
ercise of  such  precaution,  he  could  have  dis- 
covered the  train  in  time  to  have  avoided  the 
accident,  he  could  not  recover. 

In  the  case  of  Railway  Co.  v.  Wilson,  this 
court  said:  "Our  statute  does  not  require 
persons  approaching  a  public  crossing  on  a 
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railroad  track  to  stop  and  listen  and  look  out 
for  approaching  trains;  therefore  it  would  be 
incorrect  for  the  court  to  instruct  the  jury 
that  a  failure  to  do  so  would  constitute  neg- 
ligence. *  *  *  Whether  a  failure  to  do 
so  would  or  not  constitute  negligence  is  a 
question  of  fact,  and  to  be  determined  by 
the  jury  from  the  facts  and  circumstances  of 
each  particular  case."  60  Tex.  143. 144.  In 
the  case  of  Railway  Ck>.  v.  Chapman,  57  Tex. 
82,  it  was  said  on  this  subject:  "In  the  sev- 
enth instruction  refused,  thecourt  was  asked 
to  tell  the  jury  to  find  fur  defendant,  if 
plaintiff,  on  approaching  the  crossing,  did 
not  look  for  approaching  trains,  and  that  if 
he  had  done  so  the  injury  would  not  have  oc- 
curred. There  is  no  statutory  rule  or  fixed 
rule  of  law  prescribing  exactly  wiiat  a  party 
must  do  who  approaches  a  railroad  crossing. 
If  aware  of  the  fact,  he  is  held  to  use  such 
precautions  as  a  prudent  man  would  resort  to 
under  the  circumstances.  Attempts  by  the 
court  to  preacriije  the  exact  thing  to  be  done 
would  be  infringing  on  the  province  of  the 
Jury,  and  charging  on  the  weight  of  evi- 
dence. "  See  Railway  Co.  v.  l.ee,  70  Tex.  601, 
7  S.  W.  Rep.  857.  The  charges  requested 
could  not  have  been  given  consistently  with 
these  decisions.  It  would  have  been  incon- 
sistent, and  equally  improper,  to  have  sul>- 
mitted  the  special  issues  requested.  Article 
1331  of  the  Revised  Statutes  reads:  "The 
special  verdict  must  find  the  facts  as  estab- 
lished, Iiy  the  evidence,  and  not  the  evidence 
by  which  they  are  estal)lished,  and  the  find- 
ings must  be  such  as  that  nothing  remains 
for  the  court  but  to  draw  from  such  facts 
the  conclusions  of  law." 

Tile  court  refused  to  charge  the  Jury,  at 
the  request  of  defendant:  "If  you  And  from 
the  evidence  that  the  plaintiff,  Anderson, 
was  not  OM  the  crossing  or  intersection  of 
Twenty-Seventh  street,  but  that  he  was  walk- 
ing up  the  trestle-work  or  railroad  track  to 
the  eastward  of  Twenty-Seventh  street,  on 
Avenue  A,  you  will  lind  for  the  defendant." 
It  is  insisted  that,  as  the  plaintiff's  petition 
charged  that  he  Wiis  on  the  crossing  of  the 
street  when  he  was  injured,  tliis  charge 
should  have  been  given.  We  recognize  the 
truth  of  the  proposition  contended  for,  that 
"facts  proven  cannot  form  the  basis  of  a 
Judgment,  unless  alleged."  Wiiiie  plaintiff 
charged  the  injury  occurred  on  the  street 
crossing,  the  defendant  alleged  that  it  oc- 
curred while  he  was  walking  on  the  trestle- 
work.  For  the  purposes  of  the  rule  now  in- 
voked, tacts  proved  should  be  supported  by 
ft  pleading  on  the  subject,  but  it  is  not  ma- 
terial by  which  party  the  facts  are  pleaded. 
An  omission  by  one  party  may  be  cured  by 
the  other.  The  defendant  pleaded  that  plain- 
tiff's injury  was  caused  by  his  own  coiitrit>- 
utory  negligence,  and  that  "if  he  had  looked 
or  listened  for  the  approaching  train,  which 
be  could  have  done,  he  would  have  discov- 
ered the  same  in  time  to  have  avoided  the 
accident."  Plaintiff  did  not  allege  in  his 
own  pleadings  that  his  view  of  the  train  by 


which  he  was  injured  was  obscured  by  smoke 
or  steam,  but  he  testified  as  a  witness  to  that 
effect.  Upon  that  issue  the  court  refused  to 
give  the  following  charge,  at  the  request  of 
the  defendant:  "There  l)eing  no  allegations 
in  the  plaintiff's  pleadings  that  his  view  of 
the  train  which  struck  him  was  before  the 
time  he  was  struck  by  the  train  obscured  by 
smolie  or  steam,  you  are  charged  that  yon 
cannot  take  the  evidence  of  the  plaintiff  as 
to  smoke  or  steam  into  consideration  in  find- 
ing your  verdict."  What  we  have  said  with 
regard  to  the  last  preceding  issue  applies 
with  equal  force  to  this.  In  response  to  the 
plea  of  contributory  negligence,  it  was  prop- 
er for  the  plaintiff  to  make  any  proof  neg- 
ativing its  existence.  It  does  not  become 
necessary  for  us  to  decide  upon  whether  the 
charge  should  have  been  given,  if  the  ques- 
tion had  depended  entirely  upon  the  state  of 
plaintiff's  pleadings. 

Appellant  complains  of  the  following 
charge  given  by  the  court  to  the  jury:  "It  is 
the  duty  of  railway  companies  to  ring  the 
bell  or  blow  the  whistle  at  the  distance  of  at 
least  eighty  rods  from  the  place  where  such 
railway  shall  cross  any  street,  and  to  keep 
ringing  or  blowing  until  it  shall  have  crossed 
such  street  or  stopped."  The  charge  is  ex- 
actly in  the  language  of  article  4282  of  the 
Revised  Statutes,  as  it  read  before  it  was 
amended  by  the  act  of  March  21,  1883.  As 
amended,  the  article  reads:  "The  whistle 
shall  be  blown  or  the  bell  rung  at  the  dis- 
tance'of  at  least  eighty  rods  from  the  place 
where  the  railroad  shall  cross  any  public 
road  or  street,  and  that  such  bell  shall  be 
kept  ringing  until  it  shall  have  crossed  such 
public  road  or  stopped."  We  do  not  think 
the  defendant  oould  have  been  prejudiced  by 
the  charge.  The  law  required  the  defendant 
to  keep  its  bell  ringing;  the  court  charged 
that  it  was  required  to  do  tiiat,  or  something 
else.  Proof  that  it  kept  its  bell  ringing,  as 
the  law  required,  would  have  satisfied  the 
charge.  It  would  have  been  different  if  the 
charge  had  been  ttiat  it  was  its  duty  to  keep 
blowing,  or  to  keep  ringing  and  blowing. 
The  following  assignments  of  error  are  in- 
sisted upon:  "The  verdict  of  the  Jury  is  un- 
supported by  tlie  evidence,  and  is  against  the 
manifest  weight  and  great  preponderance  of 
the  evideuce,  in  the  following  particulars: 
(1)  Theevidence  shows  that  the  plaintiff  was 
guilty  of  contributory  negligence.  (2)  The 
evidence  shows  that  if  the  plaintiff  had  used 
ordinary  precautions,  or  had  looked  to  the 
westward  before  going  on  the  railroad  track 
or  afterwards,  he  would  hare  seen  the  ap- 
proaching train  in  time  to  have  remained  off 
the  traclt.  or  to  get  off  the  track  and  avoid 
the  accident.  (3)  The  evidence  shows  the 
plaintiff  was  negligently  walking  upon  the 
trestle  bridge,  over  a  part  of  Galveston  bay, 
to  the  eastward  of  Twenty-seventh  street 
crossing,  without  observing  any  care  or  cau- 
tion to  ascertain  whether  a  train  was  ap- 
proaching from  behind.  (4)  The  evidence 
shows  that,  as  soon  as  defendant's  employes 
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discovered  the  plaintiff  on  the  track,  they 
used  every  effort  to  avoid  or  prevent  the  ac- 
cident. The  verdict  of  the  jury,  in  view  of 
the  evidence  and  the  charge  of  the  court  that 
they  coald  not  find  damages  for  permanent 
injury,  is  grossly  excessive  in  amount,  un- 
supported by  the  evidence,  and  shows  that  it 
was  rendered  through  passion,  sympathy,  or 
prejudice,  and  not  upon  a  fair  and  impartial 
consideration  of  theevidence,  upon  the  charge 
of  the  court."  While  the  evidence  upon  the 
issaea  here  presented  was,  in  some  particu- 
lars, contradictory,  and  in  others  may  not  so 
clearly  demonstrate  the  correctness  of  the 
result  reached  as  is  to  be  desired  in  all  trials, 
we  yet  Qnd  the  verdict  sufficiently  supported 
by  the  evidence  to  make  it  our  duty,  under 
the  rule  uniformly  declared  in  such  cases,  to 
sustain  the  judgment,  and  it  is  therefore 
aHirmed. 


G.  H.  Mau/>bt  a  Co.  v.  Smith. 
(Supreme  Court  of  Texaa.    Feb.  18, 1890.) 
Warkhoussmbx— Nbouobnt  SrowAoa  ov 

FbBIOHT— IXJUKlSg  TO  Dratmak, 
1.  In  an  action  for  personal  InjurieB  resulting 
from  the  alleKod  negliKent  manner  in  wbioh  de- 
fendant had  stowed  freight  In  its  warehouse,  It  is 
S roper  to  refuse  an  instmotion  that,  as  the  aoci- 
ent  occarred  while  the  freight  was  being  handled 
b7  the  af^enta  of  the  consignees,  who  had  been 
notified  of  its  being  in  the  warehouse,  and  had 
taken  control  of  it  for  the  purpose  of  removing  it, 
defendant  was  relieved  from  all  liablllw,  since  this 
would  absolve  defendant,  though  it  had  stowed  the 
freight  so  negligently  as  to  be  dangerous  to  any 
person  attempting  to  move  it,  no  matter  how  care- 
ful he  might  be. 

9l  In  snch  action,  it  appeared  that  defendant 
transported  certain  boxes  of  copper,  6  feet  long,  i 
feet  wide,  5  or  6  inches  thick,  and  weighing  500  or 
000  pounds,  and  placed  them  on  edge,  perpendicu- 
larly, in  its  warehouse,  where  plaintiff,  a  drayman 
employed  by  the  consignees,  laid  hold  of  one  of  the 
boxes,  which  immediately  fell  on  him,  and  broke 
his  leg.  Defendant's  stevedore  testified  that  this 
was  a  proper  and  safe  position  for  the  boxes,  while 
there  waa  other  evidence  that  the  only  safe  man- 
ner to  place  them  on  edge  was  to  lean  tbem  against 
some  other  object  for  support.  Held,  that  the  ju- 
ry was  anthorued  to  find  that  defendant's  servants 
were  negligent  in  the  premlsea. 

&  when  there  Is  evidence  that  it  required  as 
many  as  four  men  to  place  one  of  the  boxes  on  a 
dray,  but  the  evidence  is  conflicting  as  to  whether 
plaintiff  endeavored  to  move  tlie  box,  or  only 
toDched  it  for  the  purpose  of  identification,  and 
it  does  not  appear  that  he  had  any  experience  in 
handling  such  freight,  its  dimensions  and  weight 
being  nnnsnal,  the  jury  is  warranted  in  findmg 
that  ne  was  not  guil^  of  oontributory  negligence. 

Appeal  from  district  court,  Galveston 
county. 

Willie,  Mott  &  BalHnger,  for  appellant. 
L,  B.  Trezevant,  for  appellee. 

Oaineb,  J.  The  appellee  brought  this  snit 
in  the  court  below  to  recover  of  appellant,  a 
corporation,  damages  for  personal  Injuries 
alleged  to  have  been  caused  by  the  negli- 
gence of  its  employes.  The  undisputed  facts, 
as  shown  by  the  testimony  adduced  upon  the 
trial,  are  Uiat  the  appellant,  as  a  common 
carrier,  transported  to  the  city  of  Galveston 
certain  boxes  of  copper,  and  deposited  them 
in  its  warehouse  for  delivery  to  the  consignee. 


The  boxes  were  each  al)ont  six  feet  long,  four 
feet  wide,  and  four  or  five  inches  thick,  and 
each  weighed  Ave  or  six  hundred  pounds. 
When  placed  in  the  warehouse,  ttiey  were  set 
up,  perpendicularly,  upon  their  edges.  The 
consignee,  being  ready  to  receive  the  freight, 
employed  the  appellee,  who  was  a  drayman, 
to  haul  it  to  its  destination.  Appellee  went 
to  the  warehouse;  and,  upon  his  placing  his 
hands  upon  one  of  the  iMxes,  or  laying  hold 
of  it,  it  immediately  toppled  over,  aud  fell. 
In  its  fall,  it  caught  his  leg  between  it  and  a 
post,  and  caused  a  fracture  of  the  limb.  As 
to  the  degree  of  force  which  was  applied  to 
the  box,  and  as  to  his  intention  in  placing 
his  hand  upon  it,  the  evidence  was  conflict- 
ing. The  agent  of  the  consignee  accompa- 
nied appellee  to  the  warehouse,  and  was  pres- 
ent when  the  accident  occurred.  Appellee 
testified,  in  his  own  behalf,  that  he  did  not 
know  the  character  of  the  freight  to  be 
hauled,  and  that  after  entering  the  ware- 
house he  merely  placed  his  hand  upon  the 
box,  for  the  purpose  of  identifying  it,  and 
asked  the  agent  the  question,  "is  this  to  go?" 
and  that  all  the  boxes  at  once  fell.  Hinckel- 
dey,  the  agent  who  employed  appellee,  testi- 
fied that  he  told  appellee,  at  the  time  of  the 
employment,  that  the  freight  to  be  hauled 
was  three  heavy  boxes  of  copper,  and  some 
other  articles.  He  further  testified:  "Smith 
went  up  to  the  first  box,  and  as  soon  as  he 
lifted  it  tlie  boxes  all  came  over."  Upon 
cross-examination  be  said:  "When  he  [Smith] 
saw  them,  he  said  he  did  not  believe  they 
were  so  very  heavy;  and  he  went  up  to  one 
of  them,  and  put  his  band  on  one,  and  sorter 
moved  it,  and  it  fell  over. "  There  was  evi- 
dence  that  it  required  as  many  as  four  men 
to  place  one  of  such  boxes  on  a  dray,  and  that 
one  man  should  not  have  attempted  to  move 
them  without  assistance.  There  was  also 
testimony  to  the  effect  that  such  boxes,  wlien 
laid  flat,  were  very  difficult  to  handle,  aud 
that  it  was  usual  to  set  them  up  on  edge. 
The  stevedore  of  appellant  who  placed  the 
cases  in  the  warehouse  testified  that  such 
was  the  proper  and  safe  way  to  place  them. 
On  the  other  hand,  there  was  evidence  that 
the  only  safe  manner  of  placing  them  upon 
edgre  was  to  lean  them  against  some  other' 
object  for  support. 

The  judge,  in  his  charge,  first  instructed 
the  jury  as  to  what  was  negligence,  both  on 
the  part  of  a  warehouseman  and  on  the  part 
of  a  drayman,  and  then  proceeded  as  follows: 
"If  you  believe  from  the  evidence,  that  the 
defendants  or  their  employes  were  guilty  of 
negligence  in  the  manner  of  stacking  the 
l)oxes  of  copper,  and  that  such  negligence 
caused  an  injury  to  the  plaintiff,  then  the 
plaintiff  would  be  entitled  to  a  verdict  for  bis 
damages,  unless  you  believe  from  the  evi- 
dence that  the  plaintiff,  by  his  own  negligence, 
contributed  to  his  own  injuries.  The  burden 
of  proof  is  upon  the  plaintiff  to  show  that  he 
has  been  injured  by  the  negligence  of  the  de- 
fendant company  or  its  employes.  If  you 
believe  from  the  evidence  that  the  plaintiff, 
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by  his  own  negligence,  contributed  to  his  in- 
juries, the  plaintiff  cannot  recover  any  dam- 
ages, even  if  ttie  defendant  company  was  also 
guilty  of  negligence. "  After  slating  the  rule 
OS  to  the  measure  of  damages,  the  charge 
then  continued  as  follows:  "If  you  believe 
from  the  evidence  that  the  plaintiff  undertook 
to  handle  a  box,  or  test  its  weight,  alone,  and 
that  ordinary  prudence  would  have  dictated 
a  different  action,  and  that  such  action  on 
part  ot  plaintlS  was  negligence  proximately 
contributing  to  plaintifiF's  injuries,  the  verdict 
should  be  for  the  defendant."  The  defend- 
ant then  asked  the  court  to  give  the  following 
special  instructions,  all  of  which  were  re- 
fused: "(1)  It  is  the  duty  of  a  carrier  to  safely 
transport  and  deliver  goods.  Carriers  by  sea 
perform  this  duty  when  they  place  freight 
upon  the  wharf  where  the  consignees  can  take 
the  same,  and  the  consignees  are  notified  of 
the  same.  In  this  case,  it  being  an  undisputed 
fact  that  the  boxes  of  copper  were  placed  upon 
the  wharf,  and  that  the  consignees,  by  their 
agent  Hinckeldey,  had  assumed  control  of 
them,  the  delivery  was  complete,  and  no  fault 
attached  to  the  carrier  for  non-delivery.  The 
question  then  remains  for  you  to  determine 
wbetherthe  boxes  were  placed  upon  the  wharf 
in  the  usual  and  customary  manner,  in  a 
reasonably  safe  position,  and  in  a  position  to 
be  easily  and  readily  handled.  If  you  find 
from  the  evidence  that  the  boxes  were  placed 
upon  the  wharf  in  a  reasonably  safe  position, 
in  the  usual  and  customary  manner  for  facili- 
ty in  handling,  your  verdict  will  be  for  de- 
fendant. (2)  The  undisputed  facts  in  this 
case  sliow  that  the  boxes  bad  been  landed  on 
the  wharf;  that  the  consignees  thereof  had 
been  notified,  and  had  taken  control  of  them, 
for  the  purpose  of  removing  them  from  the 
wharf;  and  that  the  accident  occurred  while 
they  were  being  handled  by  the  agent  of  the 
consignees,  and  the  drayman  employed  by 
said  agent.  This  relieves  the  defendant  from 
liability,  and  yon  will  therefore  find  for  de- 
fendant. (8)  The  court  charges  you  that  the 
plaintiff  cannot  recover  if  his  own  negligence 
contributed  to  the  accident,  because  it  is  a 
principle  of  law  that  an  injured  person  can- 
not bave  damages  if  his  own  acts  of  negli- 
gence, omission  or  commission,  aided  to  bring 
about  the  result  he  complains  of.  It  was  the 
duty  of  the  plaintiff  to  have  used  reasonable 
caution  and  care  to  avoid  the  accident;  and 
!f  you  find  from  the  evidence  that  the  plain- 
tiff, either  through  carelessness,  recklessness, 
over-confidence,  or  from  the  omission  toper- 
form  reasonably  cautious  and  prudent  act  or 
acts,  contributed  to  the  accident,  he  cannot 
recover,  even  though  the  defendnnts  may 
have  been  negligent  in  the  first  instance.  (4) 
In  delivering  freight,  the  carrier  is  not  an 
insurer  against  accidents  to  other  parties. 
He  is  only  called  upon  to  place  freight  upon 
wharves,  or  other  landings,  in  the  usual  cus- 
tomary manner,  and  in  a  reasonably  safe 
position  to  be  easily  handled;  and  if  he  does 
this  he  is  not  responsible  to  any  person  who 
may  accidentally  be  injured  from  handling 


said  freight."  "(6)  The  burden  of  proving 
negligence  rests  on  the  party  alleging  it;  and, 
where  a  person  charges  negligence  on  the 
part  of  another  as  a  cause  of  action,  be  must 
prove  the  negligence  by  a  preponderance  of 
evidence.  (7)  If  you  believe  from  the  evi- 
dence that  the  plaintiff  undertook  to  handle 
or  test  the  weight  of  the  boxes  of  copper 
alone,  and  that  ordinary  prudence  would  have 
dictated  that  more  than  one  man  should  have 
been  used  for  such  purpose,  and  that  such 
action  on  the  part  of  plaintiff  proximately 
contributed  to  the  injury,  then  you  will  find 
for  the  defendant. "  The  refusal  to  give  each 
of  these  instructions  is  made  the  subject  of  a 
separate  assignment  of  error.  The  charges 
ab  propositions  of  law,  with  the  exception  of 
the  second,  are  correct;  but,  so  far  as  they 
were  applicable  to  any  phase  of  the  case,  we 
think  they  were  substantially  given  in  the 
main  charge.  So  much  of  the  first  instruction 
as  related  to  the  duty  of  common  carrier  was 
not  applicable  to  any  issue  presented  by  the 
pleading  or  the  evidence.  The  defendant 
was  not  charged  with  liability  growing  ont 
of  the  neglect  of  any  duty  as  a  common  car* 
rler.  The  same  may  be  said  of  the  fourth. 
The  charge  given  upon  the  burden  of  the 
proof,  and  that  upon  contributory  negligence, 
were  all  that  could  reasonably  be  required. 
Therefore  the  court  did  not  err  in  refusing 
the  third,  sixth,  and  seventh  requests.  The 
second  charge  requested  is  erroneous,  and  was 
also  properly  refused.  It  would  have  absolved 
the  defendant  from  any  liability,  although 
the  boxes  may  have  been  stored  in  the  ware- 
house in  such  a  negligent  manner  that  they 
were  likely  to  inflict  injury  upon  any  one  who 
was  called  upon  to  move  them,  however  care- 
ful such  person  may  bave  been  in  making  the 
attempt. 

There  are  several  assignments  of  error 
which  relate  to  the  ruling  of  the  court  in  re- 
fusing to  grant  the  motion  for  a  new  trial. 
They  are  substantially  based  upon  two  prop- 
ositions: (1)  That  the  evidence  failed  to 
show  negligence  on  part  of  the  defend- 
ant's employes;  and  (2)  that  it  did  show 
negligence  on  part  of  the  plaintiff  contribu- 
tory to  the  injury.  We  do  not  assent  to 
either  proposition.  We  think  that  a  box  of 
the  weight  and  dimensions  of  that  which 
caused  the  injury  in  this  case  Is  dangerous  to 
any  one  who  may  come  in  contact  with  it 
when  it  is  set  upon  its  edge  without  any  lat- 
eral support.  The  jury  were  certainly  au- 
thorized to  infer  this  from  the  testimony  in 
the  case.  They  were  authorized  to  find  that 
the  danger  could  have  been  easily  and  con- 
veniently obviated  by  placing  the  box  upon 
its  edge,  and  resting  it  in  an  inclined  position 
upon  some  other  object.  Such  being  the 
case,  it  was  negligent  to  leave  them  without 
support.  Nor  is  the  verdict  without  evidence 
to  support  it  on  the  issue  of  contributory 
negligence.  Even  disregarding  bis  own  tes- 
timony, we  think  the  jury  may  have  been 
justified  in  concluding  that  he  was  not  neg- 
ligent in  attempting  to  move  or  to  test  the 
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weight  of  the  boxes.  It  appeiire  from  the 
evidence  that  freight  of  the  dimensions  and 
weight  of  these  cases  was  rather  unusual, 
and  it  does  not  appear  that  plaintiff  had  had 
any  experience  in  handling  boxes  of  copper 
of  such  size  and  shape.  While  we  think 
that  the  testimony  leaves  no  donbt  that  the 
boxes,  as  placed  upon  edge,  were  unsafe, 
we  cannot  say  that  the  danger  was  so  obvi- 
ous to  a  person  inexperienced  in  handling 
packages  of  a  like  character  as  to  require  the 
jury  to  find  that  it  was  negligent  in  pkintifl 
to  attempt  to  move  them.  The  jury,  how- 
ever, may  have  found  that  he  did  not  make 
such  attempt,  but  that  he  merely  placed  his 
hand  on  the  box  for  tlie  purpose  of  identity. 
There  is  an  assignment  of  error  which  com- 
plains of  the  refusal  of  the  court  to  admit 
certain  testimony;  but  the  exception  by  which 
it  was  sought  to  reserve  thequestlon  appears 
only  in  the  statement  of  facts,  which  was 
filed  after  the  adjournment  of  the  term. 
Therefore  it  cannot  be  considered.  We  Snd 
DO  error  in  the  judgment,  and  it  is  afflrmed. 


Satbb  et  al.  v.  Djevobe  et  al. 

(Supreme  Court  of  MU$(mri.    Jan.  9T,  1890.) 

Pleadino— OanonoRS  Waitxd— Fhaui>— Wbioht 

or  BmiKOB, 

1.  A  petition,  by  the  eonitable  owners  of  swamp 
land,  aeeking  to  cancel  deeds  theieof  to  defend- 
ants on  the  Kround  of  fraud  and  want  of  consider- 
ation, alleged  that  defendants,  as  attorneys,  asso- 
ciated themselTea  with  plaintiffs*  attorney  to  se- 
cnre  a  patent  for  the  luid  from  the  county,  and 
obtained  the  deeds  on  the  express  understanding 
that,  if  ■nccesBful,  they  would  pay  one-half  tie 
note*  given  by  plaintiffs'  anoestor  to  the  county 
for  the  purchase  price,  and  11,000  in  money,  and 
also  deed  back  to  plaintiffs'  attorney  one-half  of 
the  land  In  tmst  for  plaintiffs;  that  defendants 
thereafter  repudiated  the  agreement,  and,  by  ool- 
Insion  with  the  judges  of  the  county  ooart,  wrong- 
folly  procured  an  order  recognising  them  as  own- 
era,  and  that  they  then  went  into  possession  to  the 
«z<un8ion  of  pluntlffs.  Held,  that  the  petition 
stated  a  cause  of  action,  though  It  failed  to  allege 
that  defendants  intended  to  defraud  plaintiffs  in 
the  first  Instance,  when  the  deeds  were  executed. 

2,  Plaintiffs'  attorney  testified  that  the  deeds 
'did  not  contain  defendants' names  when  they  were 
executed  by  pltdntiffs,  but  that  they  were  given 
him  to  fill  out  and  deliver  to  whomsoever  should  get 
the  land;  that  he  (plaintiits'  attorney)  did  not  pre- 
tend to  own  it,  and  that  no  consideration  was  ever 
{Mid  to  plaintiffs;  that,  having  failed  to  obtain  a 
patent  from  the  court,  he  was  induced  to  execute 
the  deeds  by  one  of  defendants,  who  represented 
that  he  could  procure  the  patent  by  reason  of  his 
relaUonship  to  the  presiding  judge.  Plaintiffs' 
evidence  showed  that  they  had  intrusted  the  mat- 
ter entirely  to  their  attorney.  The  evldenoe  as  to 
the  credibility  of  the  latter  was  conflicting,  but 
his  testimony,  wtilch  was  occasionally  incousiat- 
«nt,  was  corroborated,  as  were  also  the  allegations 
of  toe  petition,  by  defendants'  first  petition  for  the 
patent,  which  was  irreconcilable  with  their  an- 
swer. Subsequently  defendants  Bled  another  pe- 
tition in  tiieirown  right,  not  recognizing  the  in- 
terest of  plaintiffs'  attorney,  and  obtained  an  order 
recognizing  them  as  owners.  Meanwhile,  and  on 
the  d^  the  present  suit  was  commenced,  one  of 
defendiants  anxiously  sought  to  transfer  the  land, 
and,  on  failing  therein,  remarked  that.  If  he  could 
have  gotten  it  out  of  his  hands  before  oommenoe- 
ment  of  the  suit,  he  would  have  made  ^5,000.  The 
other  defendant,  on  two  occasioas,  declared  that 
be  intended  to  and  had  robbed  plaintiffs'  attorney 


of  his  interest.  Defendants'  answer  and  testimo- 
ny showed  that  their  undertaking  was  not  to  get  a 
patent,  but  to  obtain  the  recognition  of  a  claim 
which  the  court  seemed  to  have  suSioiently  rec- 
ognized by  accepting  the  purchase-money  notes  of 
plaintiffs'  ancestor.  Held,  that  a  finding  for  plain- 
tiffs would  not  be  disturbed  on  ^peaL 

8.  Though  plaintiffs'  attorney  did  protest 
against  the  issue  of  the  patent  to  plaintiffs,  and 
though  it  wonid  probably  nave  been  issued  to  de- 
fendants  bnt  for  his  action  afterwards,  an  objeo. 
tion  that  plaintiffs  abandoned  the  contract,  and 

firevented  defendants  from  performing  their  part, 
B  without  merit  where  the  evidence  shows  that 
they  did  not  contemplate  a  reconveyance,  hat 
claimed  the  land  absolutely  as  their  own. 

4.  An  objection  that  the  decree  for  plaintiffs  is 
inequitable  In  that  it  awards  them  the  benefit  of 
defendants'  improvements  on  the  land,  and  of  their 
services  in  inducing  the  oourt  to  recognize  the 
claim  of  plaintiffs'  anoestor,  is  without  merit,  as 
defendants  had  been  In  possession  of  the  land,  and 
had  obtained  an  order  recognizing  them  as  owners. 
6.  Mere  informalities  or  defective  modes  of 
statement  in  a  petition  are  waived  where  no  de- 
murrer, or  motion  of  any  sort,  is  interposed,  and, 
after  answer,  the  introduction  of  any  evidence  is 
objected  to  on  the  ground  that  the  petition  falls  to 
state  a  oause  of  action. 

Appeal  from  circuit  court,  Vernon  county. 
Charles  G.  Burtok,  Judge. 

Phelps  <C  Brown  and  E,  C.  Devore,  for  ap- 
pellants. William  Thompson,  Kimhal  A 
January,  and  Harding  A  Butter,  for  re- 
spondents. 

Bat,  C.  J.  This  is  a  suit  in  equity 
brought  in  the  circuit  court  of  Jasper  county, 
and,  by  change  of  venue,  tried  and  deter- 
mined in  the  circuit  court  of  Vernon  county. 
Mo.  A  separate  demurrer  on  the  part  of 
Jasper  county  was  sustained,  and  the  cause 
dismissed  as  to  the  county.  The  parties  have 
submitted  and  acquiesced,  so  far  as  this  rec- 
ord discloses,  in  the  ruling  in  this  l>ehalf. 
This  branch  of  the  case,  so  far  as  the  county 
is  concerned,  is  not  l>efore  us. 

The  main  object  of  the  action  is  to  set 
aside,  and  bold  for  naught,  two  certain  quit- 
claim deeds  from  plaintiffs  to  defendants 
Devore  &  Wittlch,  for  some  200  acres  of  land, 
npou  the  grounds  that  the  deeds  were  ob- 
tained by  fraud,  and  without  consideration. 
Upon  the  trial  of  the  issues  joined  in  this  be- 
half t)etween  plaintiffs  and  said  defendants, 
the  court  held  that  the  deeds  were  falsely  and 
fraudulently  procured,  and  judgment  was 
had  in  favor  of  plaintiffs,  canceling  and  set- 
ting them  aside,  and  awarding  damages,  etc., 
from  which  defendants  Devore  &  Wittlch 
have  appealed. 

At  tlie  trial,  said  defendants  admitted  that 
the  land  in  controversy  is  a  part  of  the 
swamp-land  selection  sold  by  Jasper  county 
to  Oeorge  E.  Ward;  that  A.  C.  Sayer,  the 
ancestor  of  plaintiffs,  was  the  purchaser  of 
tlie  Ward  interest  in  the  lands  in  controversy, 
with  other  lands  of  said  selection,  and  the  eq- 
aitable  owner  thereof  at  the  time  of  his  death ; 
and  that  plaintiffs  are  all,  and  the  only,  legal 
heirs  of  the  said  A.  C.  Sayer,  deceased.  Said 
A.  G.  Sayer,  the  said  ancestor  of  these  plain- 
tiffs, in  1867,  it  seems,  gave  his  two  promissory 
notes  to  Jasper  county  for  the  purchase  price, 
and  in  1868  moved  with  his  family  onto  the 
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land, — building  tbereon.  and  improving  the 
game;  his  tract  consisting  of  these  lands  in 
suit,  and  otiier  lands  not  involved.  He  re- 
sided thereon  until  his  death,  in  1875;  and 
bis  widow  and  family  thereafter  continued  to 
hold  the  possession  thereof  until  1882,  when 
they  were  ousted  under  judgment  and  execu- 
tions in  favor  of  the  county.  The  judgment 
enforcing  the  vendor's  lieu  in  favor  of  the 
county  was,  we  believe,  afterwards  set  aside; 
tlie  same  having  been  instituted  against  said 
Sayer  after  his  death.  There  were  also  eject- 
ment suits,  perhaps,  for  the  possession;  and 
the  litigation,  in  its  several  forms,  lasted  sev- 
eral years.  There  is  evidence  that  these 
heirs,  through  their  attorney,  at  various 
times,  tried  to  get  the  county  court  to  issue 
them  a  patent  for  the  lands  upon  the  payment 
of  the  notes  given  by  their  ancestor  for  the 
purchase  money,  and  that  for  some  reason 
or  other  the  county  court  refused  and  neg- 
lected to  malce  them  a  deed.  The  testimony 
is,  however,  not  uniform  as  to  this,  but  con- 
siderably varied,  liowera,  for  example,  who 
was  the  presiding  judge  of  the  county  court, 
says  that  these  plaintiffs  never  appeared  be- 
fore the  court,  or  made  any  tender  of  tlie  bal- 
ance of  the  purchase  money,  and  that  Thomp- 
son never  clHimed  to  represent  these  plain- 
tiffs, but  claimed  to  be  the  owner  himself, 
and  to  be  entitled  to  a  patent  for  the  land 
without  paying  any  part  of  the  purchase 
money;  and,  if  Bowers  does  not  directly  so 
say,  be  at  least  leaves  it  to  be  inferred  that 
the  court  refused  to  act  in  the  matter  for 
these  reasons,  and  because  of  its  distrust  of 
Thompson.  Thompson  got  a  deed,  as  plaiu- 
liffs'  evidence  shows,  to  some  250  acres  of 
tlie  560-acre  tract,  from  the  heirs,  for  liis 
services  rendered  and  to  be  rendered  in  tlie 
course  of  tlie  litigation.  We  think  it  fairly 
appears  that  he  was  before  the  court  a  num- 
ber of  times,  claiming  to  be  the  owner  of  part 
of  the  tract,  and  to  act  as  legal  agent  and  at- 
torney for  the  heirs  as  to  the  residue.  The 
two  quitelaim  deeds  for  the  land  in  contro> 
versy  executed  by  plaintiffs  were  one  or  both 
prepared  or  written  in  part  by  said  Thomp- 
son, and  bear  date  July  9  and  July  11,  A.  D. 
1883,  and  were,  on  July  13tb,  delivered  by 
said  Thompson,  who  is  a  lawyer,  then  living 
at  Carthage,  Mo.,  to  defendnnts  Devore  & 
Wittich,  likewise  practicing  attorneys  at  that 
point.  The  lands  are  well  improved,  and 
contain  two  orchards,^-one,  of  50  acres, 
spoken  of  by  some  of  the  witnesses  as  the 
finest  orchard  in  Jasper  county.  There  is 
evidence  to  show  that  the  valuation  of  $10,- 
000  given  in  the  amended  petition  is  not  ex- 
cessive. So  far,  there  is  little  dispute,  ex- 
cept as  stated,  material  to  the  controversy; 
but  these  matters  are  perhaps  somewhat  use- 
ful in  leading  us  more  intelligibly  to  the  dis- 
puted and  controlling  facts  in  the  case.  The 
two  versions  as  to  the  execution  and  delivery 
of  said  deeds  are  given  in  the  pleadings,  the 
subject  of  which  it  is  perhaps  necessary  to 
give, — ^particularly  the  amended  petition, 
whose  sufficiency  is  very  earnestly  called  in 


question.  The  amended  petition  is  quite 
lengthy;  but,  in  view  of  the  facts  heretofore 
stated,  and  especially  the  elimination  of  the 
county  as  a  party  to  the  controversy  in  this 
court,  we  can  condense  and  abridge  the  alle- 
gations to  their  substance  about  as  follows: 
The  amended  petition  charges  that  the 
lands  covered  by  these  quitolaim  deeds  are 
worth  $10,000.  and  tliat  the  deeds  were 
wrongfully  and  fraudulently  obtained,  and 
without  any  consideration  therefor,  and  up- 
on terms  and  conditions  about  as  follows: 
That  defendants  Devore  &  Wittich  were  law 
partners  in  Carthage,  Mo., — said  Wittich  be- 
ing a  brother-in-law  to  the  presiding  justice 
of  the  county  court  for  said  year  A.  D.  1883. 
That  Devore  &  Wittich,  well  knowing  the 
repeated  tenders  of  the  purchase  money,  and 
of  the  delay  and  litigation  between  plaintifi'S' 
and  the  county  court  in  this  behalf,  agreed 
witli  William  Thompson,  attorney  for  plain- 
tiffs, that,  if  plaintiffs  would  make  the  deeds 
menthmed,  they  would  procure  a  patent 
to  the  land  from  Jasper  county,  pay  one- 
half  of  the  county's  claim  according  to  said 
notes,  and  then  pay  $1,000  in  money,  and 
deed  back  one-lialf  the  lands,  including  the 
80  acres  on  which  the  farm-house  stands, 
to  William  Thompson  in  trust  for  plaintiffs: 
and  Devore  &  Wittich  were  to  have  half  of 
said  lands  on  these  terms  for  their  services, 
as  per  agreement  with  said  Tliompson,  which 
would  give  them  about  100  acres.  That,  soon 
after  Devore  &  Wittich  obtained  said  deeds, 
they  began  to  back  out,  and  showed  a  dispo- 
sition not  to  comply  with  their  part  of  said 
%(reement,  and  finally  said  they  never  intend- 
ed to  deed  back  any  of  the  land,  or  pay  plain- 
tiffs any  money,  saying  "  they  didn't  liave  to, " 
as  they  had  the  deeds.  That  said  Devore  & 
Wittich  have  refused  and  neglected  to  pro- 
care  a  patent  to  said  lands,  or  pay  plainliffa 
any  money  therefor;  and  they  have  ignored 
plaintiffs'  rights  under  said  agreement,  and 
asked  tlie  county  court  to  patent  all  said 
lands  to  them,  when  they  had  previously 
asked  said  county  court  to  patent  half  of  said 
lands  to  William  Thompson,— all  of  whicli 
said  county  court  well  knew ;  and  that  they 
procured,  wrongfully  and  collusively,  an  or- 
der of  the  county  court  to  be  made  to  that  ef- 
fect, recognizing  them  as  owners  of  all  said 
land,  except  Judge  Cook,  one  of  the  judges 
of  said  county  court,  who  protested  against 
the  making  of  said  order  by  the  other  two 
members  of  said  court;  and  this  the  said 
county  court,  wrongfully,  fraudulently,  and 
collusively  with  said  Devore  &  Wittich,  di<i. 
notwithstanding  a  suit  had  been  previously 
brought  by  these  plaintiffs  against  £.  G.  De- 
vore and  L.  L.  Wittich  and  Jasper  county, 
to  set  aside  the  deeds  to  Devore  &  Wittich  on 
account  of  their  said  frauds,  and  making  spe- 
cific performance  as  to  Jasper  county;  and 
the  said  order  of  said  county  court  whs 
wrongfully,  collusively,  and  fraudulently 
made,  recognizing  said  Devore  &  Wittich  as 
the  owners  of  said  land,  after  service  was  bad 
on  all  of  said  defendants;  and  said  order  of 
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■aid  county  ooart  was  wrongfullj,  fraudu- 
lently, and  coIItiBlvely  made,  for  the  sole 
purpose  of  cheating,  swindling,  and  defraud- 
ing these  plalntlSs  out  of  their  just  rights  in 
said  land.  The  amended  petition  furtlier 
charges  that  defendants  Devore  &  Wittich 
have  failed,  neglected,  and  refused  to  perform 
their  part  of  said  agreement;  that  they  are  in 
possession  of  said  land,  committing  waRte, 
etc., — and,  so  far  as  necessary  now  to  notice, 
prays  for  the  cancellation  of  snid  deeds,  for 
possession,  damages,  and  any  other  and  prop- 
er relief  plaintiffs  may  be  entitled  to. 

The  separate  answer  of  Devore  &  Wittich 
contains  a  general  denial  and  two  further 
answers,  as  follows:  "(2)  And  for  a  further 
answer  defendants  say  that  they  never  at  any 
time  made  any  contract  with  the  plaintiffs 
for  the  purchase  of  the  lands  mentioned  in 
plaintiffs'  petition,  nor  with  one  Wm.  Thomp- 
son as  the  agent  or  attorney  for  said  plain- 
tiffs, or  either  of  them,  but  the  defendants 
aver  and  state  the  facts  to  be  that  they  pur- 
chased from  said  Wm.  Thompson  the  said 
lands  described  in  the  quitclaim  deeds,  dated, 
respectively,  July  9th  and  11th,  1883,  aud 
signed  and  acknowledged  by  plaintiffs,  and 
mentioned  in  said  plaintiffs'  petition  as  tlie 
sole  individual  lands  of  said  Wm.  Thomp- 
son, and  not  as  the  lands  of  said  plainliffs.  or 
either  of  them;  and  the  said  Wm.  Thompson, 
at  the  time  be  delivered  the  said  quitclaim 
deeds  to  said  defendants,  stated  that  he  was 
the  bonaflde  owner  of  said  plaintiffs'  interest 
therein,  conveyed  by  said  deeds,  and  bad  paid 
to  said  plaintiffs  therefor  five  hundred  dollars, 
being  the  full  consideration  as  expressed  in 
said  deeds;  that  the  said  quitclaim  deeds  to 
the  said  lands  were  delivered  to  defendants 
by  Wm.  Thompson  upon  tiie  following  con- 
tract, and  no  other,  to-wit:  William  Thomp- 
son came  to  defendants'  law-otllce  in  the  city 
of  Carthage,  who  were  then  copartners  in 
the  practice  of  law,  and  desired  to  retain  and 
employ  said  defendants  to  get  the  county 
court  of  Jasper  county  to  recognize  the  valid- 
ity of  the  Ward  contract  to  certain  swamp 
lands,  known  as  the  '  A.  C.  Bayer  Lands,' 
the  equitable  title  to  Bve  hundred  and  sixty 
acres  of  which  lands  he  then  represented  and 
stated  he  owned;  that  he  had  made  repeated 
efforts  and  applications  to  the  county  court 
to  have  said  court  recognize  the  validity  of 
the  said  Ward  contract,  and  make  to  him  a 
patent  to  said  five  hundred  and  sixty  acres  of 
land,  and  the  county  court  had  refused  so  to 
do,  and  the  said  William  Thompson  then  and 
titere  proposed  to  said  defendants,  if  they 
would  get  the  county  court  to  recognize  the 
validity  of  said  Ward  contract,  that  he  would, 
in  consideration  of  their  services  in  said 
county  court  in  that  behalf,  deed  to  said  de- 
fendants one-half  of  said  five  hundred  and 
sixty  acres  of  land,  wliich  said  proposition 
defendants  accepted,  and  afterwards  the  said 
Wm.Thomp8on,  in  pursuance  of  said  contract. 
In  payment  of  their  agreed  fee  for  their  serv- 
ices,delivered  to  said  defendants  the  said  quit- 


claim deeds  for  their  one-half  of  said  five 
hundred  and  sixty  acres  of  land,  and  which  are 
the  identical  deeds  mentioned  in  plaintiffs' 
petition;  that  said  defendants  rendered  said 
legal  services  in  said  county  court  of  Jasper 
county  in  said  matter,  for  which  they  were 
employed,  procured  a  recognition  by  said 
court  of  said  Ward  contract,  and  fully  per- 
formed all  the  conditions  of  the  contrnct  up- 
on which  they  obtained  the  said  quitclaim 
deeds  from  the  said  William  Thompson.  (3) 
And  for  a  further  answer  the  defendants  say 
that  after  the  said  quitclaim  deeds  mentioned 
in  said  plaintiffs'  petition  were  delivered  by 
.  plaintiffs  to  said  Wm.  Thompson,  and  before 
their  acceptance  and  delivery  to  said  defend- 
ants by  said  Wm.  Thompson,  said  defendants 
made  inquiry  of  said  plaintiffs  if  said  deeds 
were  their  bona  fide  deeds,  and  if  said  Thomp- 
son had  paid  to  them  the  consideration  men- 
tioned in  said  deeds,  and  plaintiffs  informed 
defendants  that  they  were  their  bona  fide 
deeds,  and  that  they  had  no  interest  in  said 
lands,  as  they  had  sold  all  their  interest  to 
said  Thompson,  and  he  had  paid  to  them  the 
consideration  therefor  in  full. " 

As  before  stated,  the  insufficienqr  of  the 
amended  petition,  given  in  substance  above, 
so  far  as  the  material  controversy  between 
the  parties  is  concerned,  is  assigned  as  the 
first  gronnd  of  error.  We  may  premise  that 
no  demurrer,  or  motion  of  any  sort,  was  in- 
terposed, but  the  first  and  only  pleading  in 
the  cause  b}'  defendants  was  their  said  sep- 
arate answer  quoted  above  in  this  opinion. 
Objection  was  made  to  the  introduction  of 
any  evidence  because  the  petition  does  not 
state  facts  sufl9cient  to  constitnte  a  cause  of 
action  against  said  defendants  for  fraud,  de- 
ceit, or  award  of  damages;  and  the  question 
is  before  us  under  the  exception  taken  to  the 
overruling  of  this  objection,  and  to  a  similar 
exception  in  overruling  the  motion  in  arrest 
of  judgment.  Presented  in  this  form,  mere 
defects  and  informalities,  or  defective  modes 
of  statement,  in  the  pleading,  are  cured,  and 
are  to  be  disregarded. 

The  allegations  that  the  deeds  were  wrong- 
fully and  fraudulently  obtained,  in  them- 
selves, are,  it  is  true,  mere  conclusions  of 
law,  and  not  a  statement  of  the  tacts  them- 
selves; but  the  amended  petition  further 
states  facts  which  are  abundantly  sufficient, 
if  true,  to  make  a  case  in  which  a  court  of 
equity  can  and  ought  to  find  and  decree  re- 
lief. William  Thompson  had  long  been,  as 
already  stated,  the  attorney  of  these  plain- 
tiffs in  this  litigation  about  the  land  witli  tlie 
county,  and  continued  to  be  such  at  this 
time;  and  it  was  to  him,  perliaps,  they  looked 
to  protect  their  interest  in  this  matter.  But 
the  amended  petition  charges  that  defend- 
ants associated  themselves  with  said  Thomp- 
son; and,  nnder  the  various  allegations  in 
this  behalf,  the  defendants,  we  think,  occu- 
pied and  assumed  a  fiduciary  relation  to 
plaintiffs,  inasmuch  as  they  nndertook,  as  at- 
torneys at  law,  in  connection  with  Tlipmp- 
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eon,  representing  the.  interest  of  plaintiffs 
and  themselves,  to  secure  tlie  jtatent  from 
the  county  for  tiie  lands  in  dispute,  and  to 
that  end,  as  the  amended  petition  charges, 
secured  the  deeds,  upon  the  express  under- 
standing that,  in  the  event  of  success,  they 
would  pay  one-half  of  the  notes  given  to  the 
county  by  the  ancestor  of  plaintiffs  for  the 
purcliase  money,  and  91,000  in  money,  and 
deed  back  to  William  Thompson,  also  asso- 
ciated with  them  as  attorney  in  the  matter, 
«ne-half  the  land  In  trust  for  plaintiffs.  The 
plaintiffs,  it  is  conceded,  were  the  equitiible 
owners  of  the  land,  as  said  heirs  of  A.  C. 
Sayer,  at  and  prior  to  the  execution  of  these 
quitclaim  deeds;  and,  notwithstanding  tlie 
deeds  are  absolute  in  form,  yet,  under  the 
allegations  of  the  amended  petition,  the  de- 
fendants were  tu  acquire  only  a  half  interest 
in  the  lands  conveyed,  and  only  in  the  event 
of  their  success,  as  attorneys,  in  securing 
the  patent  for  the  whole  from  the  county. 
Whether  the  defendants  Intended  in  the  first 
instance,  at  the  time  the  deeds  were  given, 
to  perpetrate  a  fraud  on  plaintiffs,  is,  we 
think,  immaterial;  and  a  failure  to  so  charge 
in  the  petition  makes,  we  think,  no  differ- 
«nce,  so  far  as  the  case  before  us  is  concerned. 
If  defendants  accepted  said  employment  in 
connection  with  Thompson;  and,  after  pro- 
curing the  deeds  to  these  valuable  lands  up- 
on the  conditions  alleged,  thereafter  repudi- 
ated its  terms  and  conditions,  and  procured 
wrongfully,  andoollnsively  with  the  court, 
as  is  charged,  the  order  of  the  county  court 
recognizing  them  as  the  owners  of  all  of  said 
land,  and  took  possession  of  the  whole,  and 
continue  to  hold  the  same  to  the  exclusion  of 
plaintiffs,  then  these  facts  are,  we  think,  as 
between  tlie  parties  in  a  direct  proceeding  of 
this  sort,  abundantly  suflScient  to  constitute 
a  good  cause  of  action,  and  to  authorize  a 
court  of  equity  to  find  and  decree  the  proper 
relief. 

But,  again,  defendants  complain  that  the 
finding  to  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  the  issues  and  evi- 
dence in  the  cause.  The  practice  and  rule  of 
this  court  is  to  defer  somewhat,  in  equity 
cases,  to  the  finding  of  the  chancellor.  It 
will  be  sufficient  for  the  present  to  say,  as  re- 
gards defendants'  evidence,  that  it  supports 
very  fairly  the  separate  answers  hereinbefore 
set  out.  Portions  of  it  will  be  referred  to  in 
connection  with  parts  of  the  evidence  given 
in  plaintiffs'  behalf. 

In  the  first  place,  we  will  notice  the  testi- 
mony, in  part,  of  William  Thompson.  He 
says  that  the  names  of  the  grantees  were  not 
tn  the  deeds  when  plaintiffs  signed  and  ac- 
knowledged them,  but  that  the  deeds  were 
left  blank,  as  they  did  not  know  wlio  were 
to  get  the  deeds,  or  what  they  were  to  get 
for  the  lands;  that  they  were  delivered  with 
the  understHuding  that  he  was  to  fill  tbem 
out,  and  deliver  them  to  whomever  got  the 
lands;  that  he  wrote  in  the  names  of  defend- 
ants,  and  tlie  consideration,  and  delivered 


them  to  defendants;  that  plaintiffs  never  got 
any  consideration  for  the  deeds;  and  that  be 
did  not  pretend  to  own  the  lands. 

The  plaintiff  Lucinda  Sayer,  widow  of  said 
A.  C.  Sayer,  and  Cox,  a  son-in-law,  say  that 
plaintiffs  never  received  anything  for  tbo 
land,  and  corroborate  Thompson  as  to  the 
blanks  in  the  deeds  at  date  of  execution.  So 
far  as  plaintiffs  are  concerned,  the  evidence 
in  this  behalf  shows  that  they  intrusted 
the  whole  matter  to  the  discretion  and  Judg- 
ment of  their  said  attorney,  Thompson. 
Both  sides  say  that  Devore  &  Wittich  were 
to  have  half  the  lands,  the  difference  being 
that  defendants  claim  that  their  share  was  to 
be  half  of  the  560  acres,  while  Thompson 
says  it  was  to  be  half  of  the  200  acres, — that 
is,  100  acres.  But,  in  either  view,  that  the  re- 
muneration was  so  large  and  liberal,  that,  of 
itself,  in  connection  with  other  facts,  might 
well  induce  a  court  of  equity  to  at  least  scruti- 
nize the  transaction  with  llie  view  of  satisfy- 
ing itself  that  it  was  free  from  fraud.  The 
services  rendered  for  this  valuable  Interest 
were,  as  we  shall  see,  not  arduous,  but  prac- 
tically formal,  and  without  legal  difficulties. 
But,  to  proceed,  Thompson  says  that,  after 
being  before  the  county  court,  trying  to  get 
the  court  to  take  the  purchase  price,  and  is- 
sue the  patent,  he  met  defendant  Wittich, 
who  told  him  that  he  (Thompson)  had  been 
ti7ing  a  long  time  to  get  the  land  matter 
tlirougb ;  that  the  court  would  never  do  it 
for  him,  but  that  the  presiding  judge  was  his 
brother-in-law,  and  that  he  (Witticii)  and 
his  partner,  Devore,  could  get  the  court  to 
receive  the  balance  due,  and  make  the  patent, 
if  Thompson  would  divide,  and  give  bhem 
half.  The  matter  being  left  to  Iiim  by  plain- 
tiffs, Tiiompson  says  he  then  made  the  agree- 
ment set  out  in  the  amended  petition.  His 
testimony,  as  is  conceded,  fully  supports  the 
bill;  but  it  is  claimed  in  defendants'  behalf 
that  this  testimony  Is  unworthy  of  credit. 
He  is  impeached  by  a  number  of  witnesses, 
perhaps  a  dozen,  who  say  his  general  reputa- 
tion for  truth  and  veracity  and  honesty  is 
bad.  On  the  other  hand,  some  seven  or  eight 
witnesses  for  plaintiff  support  his  general 
reputation  for  truth  and  honesty,  and  say  it 
is  good.  It  may  also  be  conceded  that  there 
is  evidence  on  defendants'  part  that  in  the 
several  trials  he  has  not  always  statHl  the 
agreement  in  precisely  the  same  way, — in 
one  instance  saying  that  defendants  were  to 
pay  the  91,000,  or  in  lieu  tliereof  to  deed 
back  the  land.  He  admits  on  his  cross- 
examination  that  on  one  of  the  trials  he  tes- 
tified that  on  one  occasion,  in  July,  when 
before  the  county  court,  he  stated  that  the 
quitclaim  deeds  were  aU  right;  that  he  had 
paid  the  consideration  mentioned  to  p^ainti  ffs, 
who  then  had  no  interest  in  the  land;  and 
that  defendants  were  the  bona  ftde  owners 
thereof.  But  the  witness  says  he  did  not  un- 
derstand the  question.  And  again,  in  bis 
answer,  containing  a  somewhat  similar  and 
qualified  admission,  he  says,  in  effeot.  that 
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he  wM  told  by  defendants  to  so  statp,  and 
that  his  statements  were  a  part  of  the  plan 
agreed  upon  with  defendants  to  induce  tlie 
court  to  issue  the  patent  to  himself  and  de- 
fendants. 

These  features,  and  perhaps  others,  it  may 
be  conceded,  somewhat  impair  the  value  of 
bis  testimony.  But  at  this  time  defendants 
and  Thompson  were  operating  harmoniously 
together,  and  In  their  joint  efforts  to  effect 
the  common  desifin  they  were  not  very  exact, 
to  tiay  the  least  of  it,  as  we  sliall  see  in  their 
representations  and  dealings  with  the  county 
court  in  the  premises.  But  we  do  not  see 
that  there  is  such  an  absence  of  facts  and 
circumstances  and  independent  testimony 
corroborative  of  Thompson's  evidence  as 
counsel  for  defendant  seems  to  suppose,  or 
that  the  decree  is  based  exclusively  thereon. 
For  example,  the  amended  petition  says  that 
the  defendants  asked  the  county  court  to  pat- 
ent all  uf  said  lands  to  them,  when  they  bad 
previously  asked  said  county  court  to  patent 
half  of  said  lands  to  William  Thompson.  As 
to  this,  the  evidence  shows  that  after,  and  on 
the  very,  day,  we  believe,  the  quitclaim  deeds 
were  delivered  to  defendants,  they  wrote  and 
filed  a  petition  with  the  county  court,  a  cer- 
tified copy  of  which,  offered  in  evidence  by 
plaintiff,  is  as  follows:  "In  tbe  Jasper  coun- 
ty court.  Uevore  &  Wittich  and  Thompson, 
ex  parte.  Now  at  this  day  comes  Devore 
and  Wittich  and  Thompson,  and  represents 
that  Heniy  A.  Sayer,  Edwin  J.  St^er,  J. 
C.  Sayer,  J.  C.  Grason,  Ira  Grason,  Ellen  C. 
Orason,  Senora  Grason,  Viola  Cox,  H.  Z. 
E.  Cox,  and  Lucinda  Sayer,  widow  of  A. 
C.  Sayer,  deceased;  that  A.  C.  Sayer,  de- 
ceased, daring  his  life-time  purchased  of  said 
county  the  S.  |  of  S.  W.  ^  and  N.  W.  ^  of 
S.  \V.  4,  and  S.  i^S.  E.  ^  and  N.  E.  4,  and 
N.  W.  i,  of  sec.  38,  30,  and  33,  for  which  he 
execut^  his  notes. to  said  county;  that  since 
tbe  execution  of  said  notes  the  said  A.  C. 
Sayer  has  departed  this  life,  leaving  said 
parties  surviving;  that,  by  their  deeds  of 

conveyance  made,  respectively,  on  the 

and days  of  July,  1883.  they  have  con- 
veyed their  interests  in  said  lands  to  E.  G. 
Devore  and  L.  L.  Wittich,  and  the  said  E. 
C.  Devore  and  L.  L.  Wittich,  by  their  quit- 
claim deed,  conveyed  undivided  half  interest 
in  and  to  said  land  to  Wm.  Thompson ;  that 

there  was  due  on  said  land  the  sum  of  9— , 

which  amount  the  said  E.  C.  Devore,  L.  L. 
Wittich,  and  Wm.  Thompson  propose  to  pay 
said  county.  Whereupon  they  pray  that  the 
ooart  make  tbe  order  that  In  the  premises  rec- 
ognizing the  claim  of  the  said  parties,  and  up- 
on tbe  payment  of  said  sum  of  money,  that 
the  county  deed  or  patent  the  said  land, — an 
undividM  half  interest  to  £.  C.  Devore  and 
L.  L.  Wittich,  and  an  undivided  half  interest 
to  said  William  Thompson.  [Signed]  E.  C. 
Devore  and  L.  L.  Wittioh.  William 
TBOKF8ON." 

This  is,  we  believe,  the  occasion,  previous- 
ly mentioned,  when  Thompson  made  the  rep- 
resentation already   noticed  to  the  county 


court,  as  a  part  of  tbe  plan,  as  he  testified,  to 
induce  the  county  court  to  make  the  order  to 
patent  the  land  to  Devore,  Wittich,  and 
Thompson.  Now,  then,  except  as  to  the 
payment  of  the  91,000,  this  petition  cor- 
roborates, we  think,  Thompson's  evidence, 
and  supports  the  allegations  of  the  amended 
petition  herein,  and  is  at  all  events  wholly 
irreconcilable  with  the  defendants'  theory  of 
the  transaction,  as  set  up  in  their  separate 
answer.  For  example,  the  answer  says  that 
defendants  purchased  tbe  lands  as  the  sole 
individual  lands  of  Thompson,  and  not  as  the 
lands  of  these  plaintiffs;  but  in  this  petition 
they  represent  that' these  plaintiffs,  by  their 
deeds  of  conveyance  made,  respectively,  on 

the and  days  of  July,  1883, 

have  conveyed  their  interest  in  said  lands  to 
Devore  &  Wittich.  Again,  the  petition  in 
the  county  court  says  that  defendants  and 
Tliompson  propose  to  pay  the  county  the 
amount  due  on  the  land,  which  Is  not  in  the 
agreement  as  set  up  in  the  answer,  but  is 
embraced  in  the  allegations  of  the  amended 
petition,  and  agrees  with  Thompson's  evi- 
dence. And,  lastly,  tbe  prayer  of  tbe  peti- 
tion in  the  county  court  is  that  the  court 
recognize  the  claims  of  tbe  parties,  and  pat- 
ent an  undivided  half  interest  to  the  defend- 
ants, and  an  undivided  half  interest  to  Thomp- 
son. Again,  Wilson,  the  county  clerk,  at  that 
time  testified,  as  we  find  from  the  record  it- 
self, that  be  heard  Wittich  testify  that  he  took 
this  first  petition  out,  and  tore  it  up.  Wit- 
tich testifies  that  he  withdrew  it  by  leave  of 
court,  and  such,  upon  the  evidence,  seems  to 
be  the  fact.  At  all  evente,  in  a  few  days 
after  tbe  suit  at  bar  was  instituted,  and  on 
August  the  8th  following,  being  about  one 
month  after  the  filing  tbe  first  petition  for 
themselves  and  Tliompson,  they  tiled  a  sepa- 
rate petition  for  themselves,  as  follows:  "In 
the  Jasper  county  court,  Jasper  county. 
Your  petitioners.  Devore  and  Wittich,  re- 
spectfully represent  they  are  the  owners,  as 
assignees,  of  the  Ward  Interest  in  the  follow- 
ing lands,  lying  in  the  county  of  Jasper  and 
state  of  Missouri,  and  part  of  tbe  original 
swamp-land  selection,  to-wit,  the  S.  £.  ^  of 
S.  W.  i.  the  W.  i,  S.  W.  |,  and  8.  i  S.  E.  |. 
of  sec.  33,  30,  and  38,  containing  200  acres, 
which  tbey  hereby  propose  to  purchase  of 
said  county  at  the  price  agreed  upon  between 
said  county  and  A.  0.  Sayer,  whose  interest 
they  have  acquired,  and  now  hold,  by  quit- 
claim deeds.  [Signed]  Detvore  and  Wit- 
tioh. Filed  August  8, 1883."  By  this  sec- 
ond petition,  it  will  l>e  observed,  defendants 
claim  all  the  land  in  dispute,  whereas  in  tbe 
first  petition  they  claim  only  the  undivided 
halt  interest;  and  they  claim  to  have  acquired 
the  interest  of  A.  0.  Sayer,  and  to  hold  the 
same,  by  quitclaim  deeds.  Between  tbe  dates 
of  filing  these  two  petitions  in  the  county 
conrt,  defendants  and  Thompson  had  fallen 
out,  and  were  hostile  in  their  claims.  In  the 
mean  time,  Thompson  had  brought  the  suit 
at  bar;  and,  when  the  defendants  Qled  their 
said  second  petition,  asking  to  be  recognized 
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as  having  succeeded  to  the  entire  interest  of 
plaintifFs  in  the  lands,  under  two  quitclaim 
deeds,  Thompson  was  on  hand,  protesting 
against  the  court  so  doing,  and  stating  the 
claims  of  these  plaintiffs,  and  the  terms  up- 
on which  the  deeds  were  delivered  to  defend- 
ants. From  this  time  he  seems  to  have 
acted  with  promptness  and  energy  in  the  in- 
terest of  plaintiffs.  The  court,  we  may  ob- 
serve, made  the  order  recognizing  the  defend- 
ants as  the  owners,  but  did  not  issue  any 
patent,  as  the  present  suit  had  already  been 
instituted  at  that  time.  It  maybe  remarked 
that  the  answer  does  not  say  anything  about 
a  patent  or  deed  from  the  county,  but  charges 
that  tlielr  undertaking  was  to  get  tl)e  county 
to  recognize  the  validity  of  the  Ward  con- 
tract. Defendants'  testimony  is  to  like  ef- 
fect. Bat  the  transaction  with  A.  C.  Sayer, 
the  ancestor  of  plaintiff,  in  1867,  when  the 
eonnty  accepted  his  notes  for  the  purchase 
money,  or  for  the  balance  thereof,  would 
seem  to  be  recognition  enough  of  the  Ward 
contract,  especially  as  the  county  seems  to 
have  thereafter  sought  to  collect  the  notes, 
and  to  have  foreclosed  a  vendor's  lien  on  the 
land. 

The  whole  matter  seems  to  have  been,  at 
this  stage,  merely  formal;  and  it  seems  re- 
markable that  there  should  have  been  so 
much  delay  and  diflBculty  in  issuing  a  patent 
or  deed  to  tlie  heirs  of  said  Sayer  upon  pay- 
ment of  the  notes.  But,  again,  the  testimony 
of  George  Parry,  the  notary  public,  is,  among 
other  things,  that,  the  day  the  suit  at  bar  was 
brought,  Wittich  said:  "I  want  you  to  hurry 
up.  Thompson  is  bringing  suit  against  me 
for  this  land,  and  I  want  to  get  the  deed  made 
before  he  gets  the  suit  brought. "  He  further 
says  that  be  went  with  Wittich  to  his  house, 
to  take  his  wife's  acknowledgment;  that  he 
was  vexed  at  not  finding  her  at  home;  and 
that,  after  they  had  gone  back  up-town,  Wit- 
tich, after  a  short  time,  returned,  and  re- 
marked: "It's  too  late  now.  He  has  sued 
us,"— and  that  Wittich  then  also  said:  "If  I 
could  have  got  that  property  out  of  my  hands 
t>efore  he  brought  that  suit,  I  would  have 
made  five  thousand  dollars."  Again,  Par- 
ry says  that  defendant  Devore,  on  one  oc- 
casion, said  "they — that  is,  Devore  &  Wit- 
tich—  had  a  contract  with  Thompson  by 
which  they  were  to  get  a  patent  from  the 
county,  and  that  Thompson  was  to  have  half; 
that  there  was  a  section  of  land  they  were 
to  get,  but  that  they  only  got  200  acres;  that 
Thompson  construed  the  contract  that  be  was 
to  have  half  the  land  they  had  got  deed  to, 
but  that  they  construed  the  contract  that,  as 
•there  was  to  be  a  section  of  the  land,  they 
were  to  have  a  half  section,  and,  as  they  had 
-only  got  200  acres,  he  thought  he  would  clean 
little  Thompson  up,  and  rob  him  of  all  of  it." 
The  witness  Flanigan  also  testifies  to  similar 
declarations  on  the  part  of  Devore.  He 
.(Parry)  further  testifies  that  at  another  time, 
<«hen  Devore  had  lost  a  small  sum  in  a  game 


of  cards,  he  said  "he  could  stand  it,  as  he 
had  just  robbed  Thompson  out  of  95,000." 
These  extracts  and  this  review,  somewhat 
prolonged,  must  sufiBce.  These  features,  as 
well  as  others,  afford,  we  think,  sufficient 
reason  for  not  disturbing  the  finding  of  the 
trial  court. 

Counsel  for  defendants  ask,  whose  fault 
was  it  that  the  contract  as  alleged  by  plain- 
tiffs was  not  performed?  We  tliink  the  an- 
swer of  defendants  herein,  their  evidence  in 
the  cause,  and  attitude  generally  in  the  prem- 
ises, afford  sufficient  answer  to  that  inquiry. 
The  claim  of  defendants  that  the  evidence 
shows  that  plaintiffs  abandoned  their  con- 
tract, and  prevented  and  put  it  out  of  the 
power  of  defendants  to  perform  it  on  their 
part,  would  have  more  weight  and  force  if 
defendants  were  affirming  and  seeking  to  en- 
force the  alleged  agreement,  instead  of  deny- 
ing it,  and  repudiating  it  In  toto,  as  they  are 
now  doing.  Thompson  did,  it  is  true,  pro- 
test to  the  county  court  against  the  issue  of 
tlie  patent  to  the  plaintiffs;  and,  but  for  his 
action  in  the  premises,  the  county  court 
would,  in  all  probability,  have  issped  the 
patent  to  defendants  for  all  the  lands.  But 
it  is  plain  enough  that  the  defendants  did  not 
contemplate  or  intend  to  reconvey  any  part 
of  it,  either  to  Thompson,  or  to  him  in  trust 
for  the  plaintiffs,  hut  they  intended  to  claim, 
as  they  are  now  doing,  that  they  were  tfae 
owners  absolutely  of  all  the  land  in  contro- 
versy through  purchase  from  Thompson. 

As  to  the  claim  that  the  decree  is  inequi- 
table because  it  ignores  the  rights  of  defend- 
ants to  be  made  whole,  and  awards  plaintiffs 
the  benefit  of  their  labor,  services,  and  im- 
provements, but  little,  we  think,  need  be 
said.  Defendants  say  that  the  evidence 
shows  that  they  gave  about  a  month's  labor 
and  attention  to  the  matter,  and  suooeeUed 
in  getting  the  county  court  to  recognize  the 
Ward  or  Sayer  interest,  and  to  make  the  or- 
der to  patent  the  lands,  which  Thompson  bad 
in  vain  tried  for  years  to  get  the  court  to  do. 
But  what, — if  this  be  all  so, — we  ask,  of  this, 
has  resulted  in  any  benefit  to  the  plaintiffs? 
And  are  they  not.  on  the  other  hand,  injured, 
if  anything,  by  these  exertions  of  defendants, 
since  the  court  was  induced  to  hold  that  tiiese 
plaintiffs  bad  parted  with  their  interest,  and 
that  defendants  had  acquired  it,  and  made 
the  order  recognizing  defendants  as  owners? 
If,  as  the  trial  court  has  found,  defendants 
falsely  and  fraudulently  procured  these  quiU 
claim  deeds  to  be  inade  to  them,  then  their 
said  claim  for  services,  and  claim  of  0100  for 
improvements  on  the  lands,  are  manifestly 
without  merit,  especially  as  they  have  been 
in  the  possession  of  the  land  in  the  mean 
while,  even  though  they  may  not  have  de- 
rived any  rent  from  the  land. 

We  are,  for  the  above  as  well  as  other  rea- 
sons, satistied  with  the  judgment  in  the 
cause,  and  it  is  therefore  affirmed.  All  con- 
cur. 
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Hamdlait  v.  McMamvs. 

{Supreme  Court  of  Missouri.    March  10,  1890.) 

EixcnuMT — EviDBKCa— Adybrsb  Fossbbsioh  — 
Trial  bt  Coubt. 

1.  In  ejectment,  it  appeared  that  P.,  as  owner 
of  a  eity  lot  SO  feet  wide,  conveyed  the  east  half  to 
S.,  and  the  west  half  to  C.  8.  built  a  bricli  house 
on  his  half,  the  wall  being  ezao^  on  the  west 
line  of  his  lot.  R.,  as  grantee  of  Ci,  built  on  the 
esst  half,  using  the  west  wall  of  8.'b  house  as  a 
•opport  for  his  floor  timbers,  under  a  license  from 
8.  TThere  were  just  85  feet  between  fhia  wall  and 
the  west  line  of  R.'s  lot.  Mote  than  10  years  after- 
wards,  defendant,  as  gnrantee  of  R.,  removed  the 
old  house,  and  built  a  new  one,  placing  the  beams 
In  the  S.  wall,  as  before.  Beneath  this  wall,  and 
Ave  feet  below  the  surface  of  the  ground,  was  a 
footing  course,  extending  out  from  the  wall  Ave 
or  six  inches,  and  this  defendant  removed  in  un- 
derpinning the  new  house.  Held,  that  as  this  five 
inches  of  ground  had  been  on  the  inside  of  the 
house  erected  by  defendant's  grantor,  and  conse- 
quently held  by  nim  under  adverse  possession  for 
over  10  years  before  suit  was  brought,  plaintiff 
could  not  recover. 

a.  And,  as  the  west  face  of  the  wall  of  S.'s 
bouse  was  exactly  on  the  line  of  the  lot,  the  license 
to  K.  to  rest  his  floor  beams  on  that  wall  cannot 
be  construed  as  an  acknowledgment  of  S.'s  own- 
ership of  the  flve  inches  of  ground  sued  for,  in  the 
absence  of  anything  to  show  that  R.  knew  that 
the  footing  course  of  the  waU  extended  flve  inches 
on  his  lot. 

S.  Where  a  cause  is  tried  before  the  court 
without  a  jury,  the  appellate  court  is  bound  by  the 
flnding  of  facts,  to  the  same  extent  as  though  such 
flnding  was  made  by  a  jury. 

4.  Not  does  it  affect  this  rule  that  the  evidence 
was  heard  before  one  judge,  and  tried  on  a  tran- 
script thereof  before  another  judge. 

Appeal  from  St.  Louis  circuit  court;  Dan- 
iel Dillon,  Judge. 

Action  in  ejectment  brought  by  Alexander 
H.  Handlan  against  CHmilla  S.  McManus. 
Tbere  was  judgment  for  defendant,  and 
plaintiff  appealed. 

Cunningham  <£  Bliot,  for  appellant  D, 
D.  Fastett  and  fir.  T.  Ptioe,  for  respondent. 

"BULCKr  J.  This  Is  an  action  of  ejectment 
for  a  strip  of  land  three  or  four  inches  wide, 
on  the  north  line  of  Locust  street,  in  the  city 
of  St.  Louis,  and  extending  north  104  feet, 
to  the  width  of  flve  inches,  to  an  alley.  The 
defense  made  and  brought  forward  on  the 
trial  by  the  instructions  is  the  statute  of  lim- 
itations. On  the  18th  September,  1848.  Hen- 
ry Fatteraon.  being  the  owner  of  50  feet 
front,  and  extending  liack  to  the  alley,  con- 
veyed the  east  half  to  Seth  Ranlett,  and  on 
the  same  day  he  conveyed  the  west  half  to 
Charles  Kanlett.  The  plaintiff  derives  title 
to  the  east  half  by  mesne  conveyances  from 
Seth  Banlett,  and  the  defendant  to  the  west 
lialf  from  Charles  Ranlett.  The  strip  of 
Und  in  dispute  lies  on  the  west  line  of  the 
plaintiff's  lot.  and  is  included  in  his  deeds, 
and  belongs  to  him,  unless  he  and  his  grantor 
have  loet  it  by  adverse  possession.  In  1852 
one  Kodolph  was  the  owner  of  the  west  lot, 
and  Seth  Kanlett  was  still  the  owner  of  the 
ea«t  lot.  Ranlett  then  had  a  brick  house  on 
bis  lot,  extending  back  39  feet  from  the  front 
line.  Rudolph  found  just  25  feet  of  vacant 
land  between  Ranlett's  west  wall  and  a  bouse 
west  of  his  (Rudolph's)  lot,  and  he  took  pos- 


session and  excavated  this  25  feet,  and  built 
a  house  thereon,  extending  from  the  front  to 
the  alley.  Rudolph  i  nserted  the  beams  of  his 
house  In  Ranlett's  west  wall,  and  raised  it 
one  story,  for  which  use  he  paid  Ranlett  a 
money  consideration.  He  also  built  a  wall 
from  the  north  end  of  the  Ranlett  wall  to  the 
alley,  placing  the  outside  thereof  on  a  line 
with  the  west  face  of  the  Ranlett  wall.  Thus 
matters  stood  until  1885,  when  the  defend- 
ant, having  become  the  ownerof  the  west  lot 
by  the  will  of  her  husband,  who  acquired  it 
in  1871,  removed  the  old  Rudolph  house,  and 
built  a  new  one  on  the  exact  same  land,  plac- 
ing the  beams  of  the  new  house  in  the  Ran- 
lett wall,  as  before.  Beneath  this  wall,  39 
feet  in  length,  and  some  5  feet  below  the  sur- 
face of  the  ground,  was  a  footing  course  of 
stone  a  few  inches  thick,  extending  out  from 
the  wall,  80  as  to  cover  5  or  6  inches.  The 
defendant  removed  this  projection  when  un- 
deipinning  for  her  new  house.  The  case 
was  tried  before  the  court  without  a  jury, 
and  counsel  for  the  plaintiff  treat  the  case  in 
this  court  as  if  we  could  make  a  fluding  of 
facts  Irrespective  of  the  instructions  given 
by  the  trial  court.  In  this  they  are  in  error. 
It  makes  no  difference  whatever  that  the 
case  was  tried  by  the  court  without  the  aid  of 
a  jury.  The  finding  of  facts  is  as  binding 
upon  this  court  in  the  one  case  as  in  the 
other,  in  an  action  at  law  like  this.  Nor  does 
it  make  any  difference  that  the  evidence  was 
heard  before  one  judge,  and  tried  on  a  tran- 
script thereof  before  another  judge.  Under 
the  instructions  given,  the  court  must  have 
found  that  defendant  and  her  grantors  had 
actual,  open,  continuous,  and  exclusive  pos- 
session of  the  strip  of  land  In  suit  for  a  period 
of  10  years  before  the  commencement  of  this 
suit,  and  that  the  possession  was  not  had  or 
held  under  any  license  or  permission  from 
Seth  Ranlett,  but  by  virtue  of  a  claim  of  ex- 
clusive ownership.  And  how  could  the  find- 
ing have  been  otherwise?  The  disputed  3  or 
4  inches,  for  a  distance  of  89  feet  from  Lo- 
cust street  liack,  had  been  on  the  inside  of 
the  defendant's  house  and  the  house  of  her 
gnmtors  since  1852  or  1853,  and  the  65  feet 
in  length  of  the  strip  in  the  rear  had  l>een 
covered  by  the  wall  erected  by  Rudolph  since 
the  last-mentioned  date.  This  wall  was  a 
standing  monument  of  a  claim  of  absolute 
ownership,  never  questioned  by  any  one  un- 
til this  suit  was  brought.  The  circumstance 
that  a  few  inches  of  the  footing  course  of 
stone-work  under  the  foundation  wall  of  the 
Ranlett  house  projected  out  so  as  to  cover 
the  strip  In  suit,  for  a  distance  back  of  39 
feet,  is  overcome  by  the  fact  that  Rudolph 
took  possession  up  to  the  Itanlett  wall,  and 
built  his  wall  In  the  rear  up  to  an  extension 
of  a  line  drawn  along  the  face  of  the  Ranlett 
wall.  There  Is  no  doubt  but  possession,  to 
be  of  any  avail  as  a  defense  under  the  stat- 
ute of  limitations,  must  be  adverse,  and  not 
subordinate  to  the  true  title.  The  possession 
cannot  be  adverse,  so  long  as  it  is  held  under 
a  lease  or  license,  and  it  is  an  unquestioned 
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fact  that  Rudolph  acquired  a  right  to  rest  the 
beams  of  bis  house  in  the  west  wall  of  Ran> 
lett's  house  by  license  from  the  latter;  bnt 
there  is  no  direct  evidence  tending  to  show 
that  this  license  related  to  or  covered  anything 
save  the  use  of  the  wall  itself.  The  direct 
evidence  of  Rudolph,  and  the  circumstances 
In  evidence,  all  tend  to  show  that  the  license 
embraced  nothing  but  the  use  of  the  wall. 
Besides  this,  the  court  found  it  to  be  a  fact 
that,  when  Rudolph  procured  and  paid  for 
the  right  to  join  on  the  wail,  he  did  not  icnow 
that  this  footing  course  extended  out  bejond 
the  main  foundation  wall.  The  footing 
course  seems  to  have  been  beneath  the  sur- 
face of  Rudolph's  cellar.  Certain  it  is  there 
is  an  abundance  of  evidence  from  which  the 
court  could  and  did  find  that  the  possession 
was  adverse  and  hostile  up  to  the  wall  of 
Ranlett's  house  at  the  surface  of  the  ground, 
and  that  flnding  is  conclusive,  and  talces  these 
few  inches  covered  by  the  projecting  footings. 
Where  adjoining  proprietors  hold  possession 
np  to  a  given  line,  but  without  claiming  or 
intending  to  claim  beyond  the  true  line, 
wherever  that  may  turn  out  to  be,  the  pos- 
session will  not  be  adverse  to  the  true  owner. 
But  where  one  takes  and  holds  exclusive  pos- 
session up  to  a  wall  or  fence,  and  claims  to 
be  the  owner  up  to  that  wall  or  fence,  his 
possession  will  l^  adverse.  Cole  v.  Earlier, 
70  Mo.  379.  That  the  claim  of  ownership  of 
Rudolph,  and  those  claiming  under  him,  in- 
cluded the  strip  in  suit,  admits  of  no  duubt, 
and  It  was  open  and  notorious.  With  the 
findings  made  by  the  trial  court,  as  shown  by 
the  instructions  given,  there  is  little  to  re- 
view in  this  case,  and  the  Judgment  is  af- 
firmed.   All  concur. 


McMahon  et  aZ.  v.  MoMahon  at  dl. 
(Supreme  Court  of  MUiourU    March  10, 1680.) 
Wills — Contbs*— Procbdobb. 
In  the  contest  of  a  will,  under  the  issTie  of 
devtsavlt  vel  ncm,  the  coart  must  hear  the  proof, 
and  establish  or  reject  the  will,  and  contestant 
cannot  take  a  voluntary  nonsnit  or  dismissal. 

Appeal  from  St.  Louis  circuit  court;  James 
A.  Seddon,  Judge. 

This  action  was  brought  by  Thomas  H. 
McMahon  and  others  against  Abbie  McMalion 
and  others,  to  set  aside  the  will  of  Fatricic 
McMahon.  From  a  j  adsfm  ent  for  defendants 
establishing  the  vrill  plaintiffs  appealed. 

R.  L.  McLaran,  M.  F.  'Faylor,  and  Jvlian 
Laughlin,  for  appellants.  Rassieur  &  Sehnur- 
tnacher,  for  respondents. 

Rat,  C.  J.  Plaintiffs  bring  this  action  in 
the  circuit  court  of  St.  Louis  to  set  aside  the 
will  of  Patrick  McMahon,  which  had  been 
admitted  to  probate  in  the  probate  court  of 
said  city.  After  the  issues  were  made  up, 
plaintiffs  filed  their  motion  in  writing  to  dis- 
miss the  cause,  which,  coming  on  for  hearing, 
the  court  struck  said  motion  from  the  files, 
and,  plaintiffs  declining  to  further  appear, 
the  court  heard  the  evidence  offered  by  de- 


fendants in  support  of  the  will,  and  entered 
its  judgment,  establishing  the  same  as  the 
last  will  and  testament  of  said  McMahon. 
Plaintiffs  afterwards  filed  their  motion  for 
new  trial,  and  appealed  from  the  court's  ac- 
tion in  overruling  the  same.  The  only  ques- 
tion now  before  us  by  this  said  appeal  is 
whether  the  plainti  ffs  bad  the  right  to  dismiss 
the  suit.  This,  we  apprehend,  is  no  longer 
an  open  question  in  this  state,  in  view  of  our 
express  decisions  that,  upon  the  issues  of  det>- 
tsavit  vet  non,  the  court  should  take  the 
proof  and  establishor  reject  the  will,  and  that 
in  such  proceedings  the  contestants  cannot 
take  a  voluntary  nonsuit  or  dismissal.  Be- 
noist  T.  Murrin,  48  Mo.  48;  Harris  v.  Hays, 
53  Mo.  90;  Jackson  v.  Hardin,  83  Mo.  184; 
Hughes  V.  Burriss,  85  Mo.  665.  The  ruling 
of  the  circuit  court  is  in  conformity  with  our 
said  decisions  upon  the  same  question,  and, 
as  we  find  nothing  in  the  suggestions  of 
counsel  for  plaintiffs  herein  of  sufficient 
weight  to  require  us  to  overrule  our  prior  de- 
cisions upon  this  subject,  we  accordingly  af- 
firm the  judgment  of  the  circuit  court  herein. 
All  concur.    Babclat,  J.,  not  sitting. 


BiNOBAM  e.  DEIX>irOHEBTT  et  al. 
(Supreme  Court  of  Missmirt.  Feb.  24, 189a) 
KAjra^a  CiTT  Tax-Debob. 
A  tax-deed,  executed  by  the  ooUector  of 
Kansas  City,  which  fails  to  recite  that  the  tax-sale, 
when  first  begun,  was  "publicly"  held,  is  not  exe- 
cuted "substantially"  as  provided  by  the  Kansas 
City  charter,  art.  6,  §  64;  and  one  claiming  under 
BQuh  a  tax-deed  is  not  entitled  to  berrepaid,  on  re- 
covery of  the  premises  by  an  adverse  claimant,  the 
amount  paid  at  the  tax-sale,  together  with  10  per 
cent,  penalty,  and  interest  at  the  rate  of  84  per 
cent,  per  annum  from  the  day  of  sale,  as  provided 
by  aecUon  65,  since  that  section  requires  the  tax- 
deed  to  be  executed  "saiMtantlally  as  provided" 
in  section  64. 

Appeal  from  circuit  court,  Jackson  county; 
TCRMER  A.  Gn,!,,  Judge. 

Wash  Adams  and  Bingham  &  Adamt,  tor 
appellant.    C.  W.  i''re«ma7),  for  respondents. 

Sherwood,  J.  Plaintiff  brought  ejectment 
for  a  lot  in  Kansas  City.  Defendants  set  up 
a  counter-claim  for  certain  tax-deeds,  tax- 
bills,  and  tuxes,  and  costs  of  recording  of  one 
of  such  tax-deeds.  This  defense  was  made 
in  reliance  upon  the  provisions  of  sections 
64'  and  65,  art.  6,  of  the  charter  of  Kansas 
City.  Laws  1875.  p.  237  et  seq.  Section  65 
is  as  follows:  "If  any  person  claiming  title 
under  a  tax-deed  executed  substantially  as 
provided  for  in  the  preceding  section  shall  be 
defeated  in  any  suit  or  proceeding  by  or 
against  him  for  the  recovery  of  the  real  prop- 
erty conveyed,  or  purporting  to  be  conveyed, 
by  such  tax-deed,  the  successful  claimant 
shall  be  adjudged  to  pay  such  person  claiming 
under  tax-deed  the  full  amount  of  all  money 

>The  charter  of  Kansas  City,  art.  6,  g  64,  provides 
that  "tax-deeds  executed  by  the  city  collector  shall 
be  substantially  in  the  following  form, "  by  which 
it  is  made  to  appear  afHrmatively  that  tjie  sale, 
when  first  begun,  waa  "  publicly  "  heldAJ  |  tT 
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paid  hj  thepurchaspr  at  the  tax-sale  for  such 
real  property,  and  ten  per  centum  of  sach 
amount  immediately  added  as  penalty,  with 
twenty-four  per  cent.  Interest  per  annum  on 
the  whole  amount  thus  made  from  the 
day  of  sale,  and  also  the  amount  of  all  taxes, 
state,  oonnty,  or  municipal,  general  or  special, 
paid  by  the  ptirchaser,  his  heirs  or  assigns, 
after  the  date  of  the  certificate  of  purchase, 
and  a  like  penalty  of  10  per  centnm,  added 
as  before,  on  the  amonntof  each  of  sach  pay- 
ments, with  twenty-four  per  cent,  interest 
per  annum  on  the  whole  of  such  amount  or 
amounts  so  made  from  the  day  of,  or  days  of, 
payment,  together  with  the  costs  of  tax-deed, 
and  fee  for  recording  the  same,  and  all  costs 
in  tbe.uase,  which  judgment  shall  be  a  lien 
upon  the  real  property  in  controveray,  and 
Bhall  bear  interest  at  the  rate  of  tweniy-four 
per  cent,  per  annum,  and  may  l>e  enforced 
by  execution  as  in  other  cases  of  judgments 
and  decrees  of  such  court." 

The  tax-deed  offered  in  evidence  was  in  all 
respects  similar  to  the  one  ruled  upon  iu  Sul- 
livan v.  Donnell,  90  Mow  278,  2  S.  W.  Kep. 
264.  wherein  it  was  held  thati  because  the 
deed  failed  to  pursue  that  form  prescribed  iq 
section  64,  supra,  in  a  single  particular,  to- 
wit,  in  failing  to  show  that  the  sale,  when 
first  begun,  was  "publicly"  held,  that  there- 
fore it  was  void  on  its  face,  in  that  it  was 
not  "substantially  in  the  following  form." 
In  the  case  at  bar.  the  court  below  also  ruled 
that  the  deeds  were  not  in  substantial  com- 
pliance with  the  form  given  in  section  64. 
and  so  excluded  them,  but  nevertheless  gave 
judgment  for  the  defendants  for  tlie  taxes, 
interest,  and  penalties,  etc.  This  ruling  was 
erroneous.  But  for  the  statute,  a  party  who 
pays  taxes  on  the  land  of  anotlier  would  have 
no  right  of  recovery  against  ttie  owner  of 
such  land,  so  tliat  it  necessarily  follows  that 
it  is  only  by  Compliance  with  the  conditions 
which  the  statute  imposes  that  any  right  of 
recovery  can  spring  into  being.  As  the  pur- 
chaser, in  the  present  instance,  did  not  pre- 
sent a  deed  which  met  and  satisfied  the  d»- 
mands  of  the  statute,  he  had  no  basis  upon 
which  his  defense  could  rest,  and  so  a  judg- 
ment should  have  been  denied  him.  This 
«»ae  is  clearly  distinguishable  from  that  of 
White  V.  Shell,  84  Mo.  569;  for  that  case 
was  ruled  upon  section  219  of  the  general 
revenue  law,  (page  1206,  Wag.  St.,)  where  the 
only  conditions,  in  case  the  land  sold  was 
subject  to  taxation,  and  the  taxes  were  on- 
paid,  or  the  land  had  beeen  redeemed,  are  that 
the  purchaser  should  have  bought  the  land 
for  the  taxes,  and  paid  all  subsequent  taxes, 
in  which  event  he  became  entitled  toarecov- 
«ry  against  the  owner  of  the  land.  In  that 
status  of  affairs,  by  complying  with  certain 
general  provisions,  the  purchaser  at  the  tax- 
sale,  void  though  it  was,  acquired  a  "broad 
equity" — an  equity  as  broad  as  the  general 
statutory  provisions  under  which  he  purcliased 
— for  reimbursement  of  the  sums  he  had  paid. 
There  is  therefore  no  parallelism  or  analogy 
between  the  case  under  consideration  and  the 
T.13s.w.no.4 — 14 


one  cited ;  and  so  we  reverse  the  judgment, 
and  remand  the  cause,  with  directions  to  en- 
ter judgment  for  the  plaintiff.    All  concur. 


Orat  v.  Dickinsoii  et  ah 
(Courtcf  Appeals  ^fKentuekii.  March  18, 1890.) 
Bffsct  or  Appcal— REHiARiiro. 
If  the  opinion  of  the  anpreme  oonrt  on  aa 
appeal  does  not  discass,  or  in  express  language 
determine,  any  particular  point  in  a  case,  itsatten- 
tion  should  be  called  to  it  by  a  petition  for  a  re- 
hearing; otherwise  a  judgment  of  afflrmance  must 
be  taken  to  have  determined  all  the  questions  b»- 
low,  which  preceded  and  ware  involved  in  the 
judgment  appealed  from. 

Appeal  from  chancery  court,  Campbell 
county. 

"Not  to  be  ofiBcially  reported." 

Chas.  Bgtnton  and  H.  C.  Gray,  for  appel- 
lant   Btmrall  cC  Mack,  for  appellees. 

Holt.  J.  The  appellee  the  Cincinnati  St 
Southeastern  Railway  Company  contracted 
with  the  appellee  P.  P.  Dickinson  for  the 
building  of  a  portion  of  its  road.  He  in  turn 
sublet  about  40  miles  of  the  work  to  the  ap- 
pellant, John  Gray.  The  latter  did  a  part  of 
the  work,  but  ceased  from  it  on  May  20, 
1882,  under  a  notice  from  Dickinson  to  doso. 
July  17,  1882,  the  appellant  brought  an  ac- 
tion against  Dickinson  to  recover  for  the  work 
done  and  materials  furnished,  and  also  the 
expected  profits.  The  railway  company  was 
made  a  defendant  upon  the  ground  that  it 
was  owing  Dickinson  for  the  work,  who  it 
was  asserted  then  had  a  suit  pending  in  the 
federal  court  against  the  company,  wherein 
a  mechanic's  and  material-man's  lien  was 
asserted,  for  his  pay.  By  reason  of  this  in- 
debtedness, the  appellant  sought  a  judgment 
against  the  company  for  what  Dickinson 
owed  him.  He  had  also,  within  60  days 
from  the  time  he  quit  work,  filed  a  statement 
and  HflBdavit  as  to  it  in  the  Campbell  county 
court,  a  part  of  the  work  being  located  in 
that  coimty,  with  a  view  of  acquiring  a  me- 
chanic's and  material-man's  lien.  This  was 
also  set  up  in  the  suit,  and  to  the  extent  of 
his  claim  the  appellant  asked  to  be  substitut- 
ed to  all  of  Dickinson's  rights  against  the 
company.  This  was  especially  attempted  to 
be  done  by  an  amended  petition  offered  on 
September  11,  1882,  and  which  the  court  re- 
jected; it  then  deciding  that  the  appellant 
had  no  such  lien.  A  few  days  after,  be  filed 
an  amended  petition  wherein  the  company 
was  made  a  garnishee  defendant,  and  an  at- 
tachment sued  out  attaching  in  its  hands 
whatever  it  was  owing  Dickinson.  The 
company  denied  owing  Dickinson  anything, 
and  a  protracted  litigation  resulted;  the  con- 
test being  mainly  as  to  the  indebtedness  of 
Dickinson  to  Gray.  January  7,  1884,  a 
judgment  in  favor  of  the  latter  and  against 
Dickinson  was  rendered  for  a  considerable 
sum;  and  on  September  1,  1884,  a  like  judg- 
ment was  entered  against  tlie  company.  The 
appellant  was  not  allowed  anything,  howev- 
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er,  for  his  prospective  profits,  and  which  he 
expected  to  realize  by  a  completion  of  the 
work.  Both  Dickinson  and  the  company  ap- 
pealed to  this  court  The  appellant  thereup- 
on sued  out  a  cross-appeal  in  each  case,  and 
upon  the  hearing  the  judgment  below  was 
affirmed  upon  both  appeals,  and  also  upon 
the  cross-appeals.  Neither  the  judgment 
against  Dickinson  nor  the  company  was  su- 
perseded, but  the  appellant  appears  to  have 
taken  no  step  to  enforce  them  during  the  pend- 
ency of  the  appeals.  After  their  affirmance 
the  appellant,  Gray,  filed  the  mandate  of  this 
court  in  the  lower  court;  and,  upon  notice  to 
the  appellees,  moved  to  set  aside  the  order  of 
the  court  rejecting  the  amended  petition  that 
bad  been  tender^  on  September  11,  1882, 
and  to  allow  him  a  lien  upon  the  railroad  for 
ilia  judgment  This  the  court  refused  to  do, 
and  he  has  appealed. 

It  is  urged  that,  unless  a  lien  be  given 
bim,  bis  judgment  is  worthless.  If  so,  yet 
the  hardship  of  the  case  cannot  control.  No 
attachment  was  sued  out  and  levied  upon  any 
property  of  the  company.  Its  indebtedness 
to  Dickinson  was  attached  merely. 

It  is  now  urged  that  the  chancellor  has 
power  to  make  his  judgments  eftective;  that 
be  may  to  that  end  still  correct  any  error 
committed  by  bim,  even  before  ttte  appeals 
were  taken  to  this  court;  that  the  appellant 
has  an  equitable  lien  upon  the  road,  and  also 
one  by  our  statute,  or  is,  at  least,  entitled  to 
be  substituted  to  that  of  Dickinson.  We 
cannot,  however,  consider  whether  any  such 
lien  existed  or  not  There  were  not  only  ap- 
peals by  the  appellees  from  the  judgments,  but 
cross-appeals  by  the  appellant.  The  entire  ac- 
tion of  the  lower  court,  up  to  and  in  rendering 
the  judgments  were  therefore  involved;  and 
their  affirmance,  upon  both  the  original  and 
cross  appeals,  must  be  regarded  and  treated 
as  decisive  of  all  that  bad  occurred  up  to  that 
time.  If  the  opinion  of  this  court  upon  those 
appeals  did  not  discuss  or  in  express  language 
determine  any  particular  point,  its  attention 
should  have  been  called  to  it  by  a  petition  for 
a  rehearing.  None  was  filed,  and  the  judg- 
ment of  affirmance  here  must  be  taken  to 
have  determined  all  the  questions  below, 
which  preceded  and  were  involved  in  the 
judgments  then  in  question.  Judgment  af- 
firmed. 


Stevenson  o.  Floubnot  «(  al. 
(Court  of  Appeals  qf  Kentucky.   Feb.  16, 1880.) 

JODGMB^TF— CebTAIHTT— PLmADINO — ^RBCORD. 

1.  A  Jtidnnent  In  favor  of  "the  descendaats" 
of  a  person  deceased,  wlthont  naming  them  indi- 
vidually, is  not  void  for  uncertainty,  as  it  is  to  be 
presumed  that  the  papers  in  the  case  disclose  their 
individual  names. 

3.  In  an  action  to  enforce  a  judgment,  an  alle- 
gation that  defendants  were  made  parties  to  the 
original  proceeding  is  not  sufficiently  denied  by 
an  averment  that  defendants  were  not  parties  to 
any  action  wherein  plaintiffs  were  parties  plain- 
tiff, and  in  which  any  cause  of  action  agednst  de- 
fendants was  alleged  as  a  foundation  for  the  judg- 
ment, when  it  appears  that  plaintiffs  were  defend- 


ants In  the  former  proceeding,  and  obtained  the 
Judgment  on  their  oross-petitton. 

8.  A  judgment  against  the  personal  represent- 
ative of  a  testator,  in  an  action  against  him  and  the 
devisees  for  a  setUement  in  which  the  personal 
representative  appeared,  is  prima  fade  evidence 
against  the  heirs  in  a  proceeding  against  them  to 
subject  to  testator's  debts  land  devised  to  them. 

4.  A  judgment  which  subjects  the  property  de- 
vised to  a  married  woman  to  sale  for  the  debts  of 
the  testator  is  conclusive  against  her,  in  an  action 
to  enforce  the  judgment,  when  it  appears  that  the 
issue  in  the  original  suit  was  whether  the  property 
devised  to  her  was  liable  for  the  testator's  debts. 

5.  An  allegation  that  plaintiffs  are  the  same 
parties  who  obtained  the  judgment  which  they  are 
seeking  to  enforce  is  not  snmcienUy  denied  by  an 
averment  that  defendants  have  neither  knowledge 
nor  information  sufficient  to  form  a  belief  as  to 
whether  plaintiffs  sustain  the  relation  alleged  by 
them  to  piainttfls'  anoestor,  or  any  of  bis  brothers 
and  sisters,  and  they  therefore  deny  the  allega- 
tion thereof. 

6.  Where  the  record  shows  the  service  of  a 
summons  and  an  entry  .of  appearance,  in  the  ab- 
sence of  an  averment  of  fraud,  the  record  must  be 
taken  as  importing  absolute  verity. 

Appeal  from  chancery  eonit,  Campbell 
county. 

"To  be  officially  reported." 

W.  P.  D.  Btish  and  Wm.  Qoebel,  for  appel- 
lant. B.  W.  Hawkins,  Butter  Hawkins,  and 
&eo.  B.  Prewitt,  for  appellees. 

Holt,  J.  This  is  an  action  to  enforce  the 
following  judgment  rendered  in  the  Kenton 
circuitcourton  January  29, 1881,  against  cer- 
tain real  estate  held  by  and  devised  to  the 
appellant,  Sibella  Stevenson,  by  her  father. 
Samuel  Winston:  "It  is  now  further  ad- 
judged that  the  following  defendants,  to-wit, 
the  descendants  of  Samuel  Flournoy,  de- 
ceased, the  descendants  of  Elizabeth  J.  Hen- 
ry, deceased,  the  descendants  of  Fatsey  Wells, 
deceased,  the  descendants  of  Robert  Flour- 
noy, deceased,  the  descendants  of  David 
Flournoy,  deceased,  (except  Thomas  Flour- 
noy, T.  B.  Flournoy,  Agnes  Cross,  and  the 
descendants  of  Cassandra  Ford,)  and  the  de- 
scendants  of  Francis  Flournoy,  deceased, 

(except  Robert  J ,  J.  J ,  and  Walker 

8.  Flournoy,)  recover  as  follows:  •  •  • 
And,  second,  from  defendants,  W.  H.  Fitz- 
gerald, administrator  of  Samuel  Winston,  de- 
ceased, and  Sibella  Stevenson,  Thomas  M. 
Winston,  Orville  M.  Winston,  Susan  Quattle- 
baum,  and  Mary  W.  Berry,  the  sum  of  eight- 
een tliousand  three  hundred  and  seventy-five 
57-100  dollars,  with  interest  thereon  from 
September  19,  1876,  until  paid,  and  their 
costs  in  this  behalf  expended,  to  be  levied 
first  of  assets  in  the  hands  of  said  adminis- 
trator, and  then  of  the  estate  of  Samuel  F. 
Winston,  deceased,  and  Mary  F.  Winston, 
deceased,  and  therefor  they  may  have  execu- 
tion." 

A  brief  statement  of  the  matters  leading 
up  to  this  judgment  is  necessary.  John  J. 
Flournoy  died  testate  in  1834,  being  the  own- 
er of  a  considerable  estate.  He  gave  it  all  to 
his  wife,  Agnes  Flournoy,  for  life,  with  the 
light  in  her  to  dispose  of  one-half  of  it;  the 
other  half  to  go  to  his  brothers  and  sisters, 
and  their  heirs.    She  became  his  executrix. 
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and  took  control  of  the  entire  estate.  She 
died  in  1840,  leaving  a  will  by  which  she  dis- 
posed of  one-half  of  tlie  property.  Samuel 
Winston  became  her  executor.  He  took  con- 
trol of  the  entire  estate  of  Jolin  J.  Flournoy, 
which  remained  in  the  liands  of  liis  widow 
at  the  time  of  her  death,  and  so  continued 
nntil  bis  death,  in  1850.  He  died  testate, 
leaving  his  estate  to  his  wife,  since  deceased, 
and  their  six  children.  In  1852,  E.  N.  Elliot 
and  others,  who  were  devisees  of  Agnes 
Flournoy,  brought  suit  against  the  personal 
representative  of  Samuel  Winston  and  his 
devisees  for  a  settlement  of  the  estates  of 
John  J.  and  Agnes  Flournoy.  The  devisees 
of  the  one-half  of  the  John  J.  Flournoy  es- 
tate not  devised  to  his  wife,  or  at  least  some 
of  tbena,  were  made  defendants.  They,  by 
cross-petition  against  Samuel  Wiiistun's  per- 
sonal representative  and  devisees,  asked,  in 
Bulistance,  a  settlement  of  the  .John  J.  Flour- 
noy estate,  and  judgment  for  their  portion. 
The  jadgroent  in  their  favor,  copied  above, 
resalted.  Execution  issued  upon  it  against 
Samuel  Winston's  personal  representative,  to 
be  levied  of  assets,  and  against  his  devisees, 
bat  to  be  levied  of  devised  estate  in  their 
bands,  and  was  returned,  "No  property."  It 
is  now  urged  in  this  action,  brought  in  a  dif- 
erent  court  from  that  in  which  said  Judgment 
was  rendered,  that  it  was  void  for  uncertainty 
as  to  the  beneficiaries  of  it;  also  because  the 
^>peUant  was  then  n/eme  covert,  and  because 
no  specific  relief  was  asked  against  her  in 
either  the  petition  or  cross-petition.  There 
is  a  plea  of  ntd  tiel  record;  but,  as  it  must 
be  determined  by  the  record,  it  is  nnneut-s- 
sary  to  notice  it  further  than  to  say  that  a 
properly  certifled  copy  of  the  judgment  whs 
filed  in  this  action.  It  was  held  in  Shackle- 
ford  ▼.  Fountain's  Heirs,  1  T.  B.  Mon.  252, 
that  a  judgment  in  favor  of  "Fountain's 
heirs,"  without  naming  them  individually, 
was  not  void  for  uncertainty.  The  court 
said:  "If  the  court  tolow  rendered  such 
judgment,  even  if  it  is  erroneous,  we  cannot 
say  that  it  is  void  for  uncertainty."  In  the 
late  case  of  Parsons  v.  Spencer,  83  Ky.  805, 
such  a  judgment  was  iield  not  to  be  void.  It 
is  to  be  presumed  in  such  a  case  that  the  rec- 
ord of  the  suit  discloses  their  individual 
names.  No  injustice  can  be  done,  because, 
if  questioned,  cei-tainty  can  be  reached  as  to 
those  in  whose  favor  the  judgment  was  ren- 
dered by  reference  to  the  papers  of  the  suit. 
The  same  rule  applies  where  a  judgment  is 
in  favor  of  the  descendants  of  a  person,  with- 
out naming  them  individually.  It  is  not  in 
forma,  but  yet  it  is  not  void.  It  was  to  be 
levied  only  of  assets  in  the  hands  of  the  per- 
sonal representative,  or  of  the  estate  of  Sam- 
uel Winston  in  tlie  hands  of  the  devisees; 
and  the  prayer  for  relief,  in  our  opinion,  au- 
thorized that  granted. 

Tlie  appellant  and  her  husband  (now  de- 
ceased) were  made  defendants  to  both  the 
petition  and  the  cross-petition  in  tlieoldsuit. 
The  denial  in  their  answer  in  this  action  is: 
"The  said  defendants'  deny  that  they  were 


parties  to  any  action  in  said  Kenton  circuit 
court  wherein  the  said  plaintiffs  herein  or 
their  principals  were  parties  plaintiff,  and  in 
which  any  cause  of  action  against  the  defend- 
ants was  alleged  or  set  forth  as  a  foundation 
for  or  ground  of  the  alleged  judgment,  to 
which  they  in  any  manner  appeared,  or  in 
which  they  were  served  with  process  there- 
on." A  pleading  is  to  be  construed  most 
strongly  against  the  pleader;  and  this  denial 
cannot  be  regarded  as  negativing  the  aver- 
ment that  they  were  parties  to  the  old  suit, 
but  that  they  were  not  parties  to  an  action 
wherein  the  appellees  were  plaintiffs,  "and 
in  which  any  cause  of  action  against  the  de- 
fendants WHS  alleged  or  set  fortli  as  a  founda- 
tion for  or  ground  of  the  alleged  judgment." 
It  is  distinctly  averred  in  the  reply  that  the 
appellant  and  her  husband  were  made  defend- 
ants to  the  petition  and  cross-petition  in  the 
old  suit;  that  they  were  served  with  a  sum- 
mons upon  the  petition;  and  that  they  in 
person  entered  their  appearance  to  the  cross- 
petition.  All  this  is  not  denied.  No  re- 
joinder was  filed.  Moreover,  a  copy  of  the 
order  made  in  the  old  suit,  reciting  that  they 
entered  their  appearance,  is  filed  in  this  ac- 
tion. All  this  took  place  years  ago.  It  is 
true  the  appellant  and  her  husband  testify 
that  no  summons  was  ever  served  upon 
them,  and  that  they  never  entered  their  ap- 
appearance  to  the  cross-action ;  but  with  the 
lapse  of  time  these  transactions  may  well 
have  passed  out  of  mind.  Besides,  proof 
without  proper  pleiiding  cannot  avail  a  party. 

But,  aside  from  all  this,  a  rule  of  law  must 
control.  It  is  not  claimed  that  there  was 
any  fraud  in  the  obtentlon  of  the  judgment. 
The  personal  representative  of  Samuel  Win- 
ston was  regularly  before  the  court,  and  a 
judgment  against  him  is  prima  fade  evi- 
dence against  the  heirs,  in  a  proceeding 
against  them  to  subject  land  devised  to  them 
to  the  payment  of  the  testator's  debt.  Hop- 
kins V.  Stout,  6  Bush,  375. 

It  is  a  domestic  judgment.  It  was  ren- 
dered by  a  court  of  general  jurisdiction,  and 
it  is  not  now  assail*^  in  the  court  which  ren- 
dered it.  The  record  shows  affirmatively 
that  the  party  was  before  the  court.  Our 
Code  of  l*ractice  provides  how  and  when  a 
judgment  may  be  vacated,  and  it  has  not 
been  followed  in  this  instance.  In  the  ab- 
sence of  an  averment  of  fraud  upon  the  part 
of  the  party  procuring  the  judgment,  and  ev- 
idence to  support  it  if  denied,  the  record 
in  this  instance,  showing  the  service  of  a 
summons  upon  the  petition  and  an  entry  of 
appearance  to  the  cross-petition,  must  be 
taken  to  import  absolute  verity.  The  sta- 
bility of  judicial  proceedings,  the  proper  pro- 
tection of  honest  litigants,  and  of  those  who 
acquire  rights  and  titles  from  them  by  virtue 
of  the  litigation,  require  this  rule.  Walker 
V.  Bobbins,  14  How.  584;  Taylor  v.  Lewis,  2 
J.  J.  Marsh.  400;  Boberts  v.  Caldwell,  5  Dana, 
512;  Newcomb  v.  Newcomb,  13  Bush,  562. 
This  judgment  has  not  been  vacated  or  re- 
versed, and  it  is  not  attacked  for  fraud.    In- 
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deed,  we  incline  to  the  opinion  that  an  entry 
of  appearance  to  the  cross-petition  was  un- 
necessary to  the  support  of  the  judgment. 
The  action  was  to  setUe  an  estate,  and  the 
court  by  way  of  doing  so,  and  giving  com* 
plete  and  final  relief,  adjudged  to  Die  ap- 
pellees, although  they  were  defendants  in  the 
action,  the  sums  to  which  they  were  entitled 
against  the  Winston  estate.  The  present  ac- 
tion was  brought  in  the  name  of  some  of  the 
beneficiaries  in  the  judgment  for  all  of  them, 
because,  as  the  petition  states,  they  are  very 
numerous  and  widel}'  scattered.  A  special 
demurrer  was  filed  for  a  defect  of  parties 
'plaintiff,  and  sustained.  An  amended  peti- 
tion was  then  filed,  over  the  objection  of  the 
appellant,  making  all  the  beneficiaries  in  the 
judgment  parties  plaintiff,  and  setting  forth 
their  names.  It  is  urged  tliat  this  was  error, 
because  the  court  had  already  sustained  a 
general  demurrer  to  the  petition  upon  the 
ground  that  no  cause  of  action  was  stated, 
and  this  amendment,  merely  giving  the 
name  of  parties  plaintiff,  did  not  add  to  the 
ButUciency  of  the  petition.  It  does  n  ot  clearly 
appear  that  the  general  demurrer  was  sus- 
tained. The  court  evidently  did  not  thmk 
so.  as  it  proceeded  to  a  judgment  upon  the 
merits.  Such  action  upon  the  demurrer 
would  have  been  erroneous,  and,  if  in  fact 
had,  it  was  subsequently  properly  disregard- 
ed by  the  court,  and  it  was  proper  to  perfect 
the  petition  by  making  the  proper  parties 
plaintiffs. 

The  third  paragraph  of  the  answer  attempt- 
ed to  rely  upon  limitation.  By  the  sixth  par- 
agraph of  it,  the  appellant  endeavored,  with- 
out alleging  fraud,  to  go  behind  the  judgment 
in  the  old  suit,  and  reliiigate  the  matters  set- 
tled by  it.  The  demurrer  to  each  of  these 
defenses  was  properly  sustained.  The  judg- 
ment in  the  old  suit  was  conclusive,  until 
vacated  or  reversed.  The  appellant  was  a 
party  to  the  old  action  brought  in  1852.  The 
statute  authorized  an  action  for  the  debt  ot 
the  ancestor  against  both  his  personal  repre- 
sentative and  his  heir  or  devisee,  provided 
the  latter  received  property  from  him.  It  is 
true  the  appellant  was  a  married  woman 
when  the  judgment  was  rendered,  but  it 
provides  that  it  is  only  to  be  levied  of  estate 
held  by  her  derived  from  the  testator.  .  An 
action  was  pending  against  her  to  subject  the 
property  which  the  juds^raent  in  this  action 
orders  to  be  sold  from  1852  until  1881,  when 
the  judgment  in  the  old  suit  was  rendered  de- 
termining that  it  was  liable  for  the  debt.  This 
fixed  its  liability  for  it,  and  renders  the  plea 
of  limitation  unavailing.  It  was  in  Issue  in 
the  old  suit  whether  the  estate  received  by 
her  from  her  father  was  liable.  The  court 
decided  there  that  it  was,  and  the  appellant 
was  thereby  concluded  as  to  this  question; 
she  had  her  day  in  court  as  to  ilj.  Now,  that 
judgment  is  merely  being  carried  out  by  this 
suit,  and  the  judgment  in  it. 

It  is  lastly  contended  that  the  answer  of 
the  appellant  raised  an  issue  as  to  the  right 
of  the  parties  plnintift  in  this  action  to  enforce 


satisfaction  of  the  judgment  of  the  Kenton 
circuit  court.  There  is  no  evidence  showing 
that  they  are  the  same  parties  who  obtained 
that  judgment.  It  is,  however,  averred  that 
they  are  the  same,  and  this  is  not  put  In  iS' 
sue.  The  answer  says:  "The  said  defend- 
ants say  they  have  neither  knowledge  nor  in- 
formation sufficient  to  form  a  belief  upon  aa 
to  whether  or  not  the  said  plaintiffs,  or  those 
for  whom  and  in  whose  interest  they  profess 
to  sue,  sustain  the  relation  alleged  by  them 
to  the  said  John  J.  Flournoy,  or  to  any  of 
his  brothers  or  sisters,  and  therefore  they 
deny  the  plaintiffs'  allegation  thereof,  and 
call  for  proof."  This  cannot  be  regarded  as 
a  denial  that  the  parties  -now  suing  are  tbose 
who  obtained  the  judgment;  and  as  it  is  in 
force,  if  they  are  the  persons  in  whose  favor 
it  was  rendered,  it  is  immaterial  what  rela- 
tion they  stJ^tain  to  John  J.  Flournoy,  or  his 
brothers  or  sisters.  The  judgment  is  conclu- 
sive of  everything  behind  Its  rendition.  The 
judgment  Is  affirmed.  Lewis,  C.  J.,  not  sit- 
ting. 


CI.ARK  9.  Bexknaf  et  til, 

(Court  <»f  Appeal*  of  Kentudcu.    March  6, 1890.) 

Taz^tioii— Exemption— iMsiBnDmgB. 

1.  The  Hewitt  bill  (Gen.  St.  Ky.  o.  021,  art.  1, 1 
18)  provides  that "  personal  property  of  every  kind 
shall  be  separately  stated  and  valued  in  the  appro- 
priate columns  of  tbe  tax-book  therein  provided, 
and,  if  there  be  no  column  appropriate,  it  shall  be 
listed  in  tbe  column  beaded  '  misoelUuiy.'  The  as- 
sessor, after  having  listed  all  the  property  re- 
quired to  be  listed  above,  shall  require  each  per- 
son, on  oatb,  to  affix  the  amount  he  or  she  is  worth 
from  all  other  sources,  after  taking  out  his  or  her 
iadebtedness  from  said  amount. "  Article  6,  %  27, 
provides  for  the  list  or  tax-book,  which  enumerates 
every  species  of  property,  and  also  requires  the 
tax-payer  to  give  "the  value  of  all  other  propertv, 
after  deduoting  debts. "  The  statute  further  pro- 
vide* that  personal  estate,  for  tbe  purpose  of  tax- 
ation, includes  intangible,  as  well  as  tangible, 
property.  Seld,  that  no  deduction  can  be  made 
from  the  property  enumerated  in  the  list,  and,  as 
it  embraoea  all  known  kinds,  the  provision  relat- 
ing to  the  deduction  of  debts  is  nugatory. 

2.  Though  the  valuation  of  the  property  ma^ 
be  fixed  by  the  assessor,  be  has  no  authority  to  list 
it  of  his  own  accord,  on  refusal  of  tbe  tax-payer  to 
do  80,  but  must  report  the  fact  to  the  supervisors, 
as  required  by  the  statute. 

Appeal  from  Louisville  law  and  equity 
court. 

"Not  to  be  officially  reported." 

Helm  &  Bnice,  for  appellant.  W.  O.  Har- 
rt»,  for  appellees. 

Pbtor,  J.  This  appeal  comes  from  a 
judgment  of  the  law  and  equity  court  of  the 
city  of  Louisville,  perpetuating  an  injunc- 
tion that  issued  to  prevent  the  collection  of 
taxes  under  what  is  known  as  the  "Hewitt 
bill,"  passed  during  tbe  legislative  session  of 
1886.  It  involves  the  right  of  the  tax-payer 
to  deduct  his  indebtedness  from  the  assessed 
value  of  his  property,  and,  by  reason  of  the 
singular  provisions  of  the  statute  in  reference 
to  the  suject-matter,  we  have  had  some 
trouble  in  arriving  at  the  legislative  intent. 


Ky.) 


CLAEK  V.  BELKNAP. 


213 


and  even  now  reluctantly  hold  that  the  gee. 
tion  of  the  act  authorizing  the' deduction  is 
meaninglesa,  and  certainly  cannot  be  made  to 
apply  to  the  specific  list  of  real  and  personal 
estate  from  the  value  of  which  it  is  express* 
ly  provided  no  deduction  can  be  made.    That 
debts  due  the  taxpayer  have  for  a  long  peri- 
od of  time  been  regarded  as  a  residuary  fund, 
from  which  his  indebtedness  could  be  deduct- 
ed, is  unquestioned ;  but  the  recent  history  of 
legislation  on  the  subject  of  state  revenue,  and 
particularly  that  with  reference,  to  the  Hew- 
itt bill,  indicated  a  change  of  state  policy  in 
reference  to  the  assessment  of  property  for 
taxation,  with  a  view  of  relieving  the  landed 
estate  and  the  tangible  property  of  ttie  citizen 
from  more  than  its  proportionate  share  of 
taxation,  by  imposing  on  the  intangible  es- 
tate, including    money,  choses   in   action, 
and  other  evidence  of  debt,  its  share  of  the 
burden.      The  statute  provides:  "Personal 
property,  of  every  kind,  shall  be  separately 
stated  and  valued  in  the  appropriate  columns 
of  the  tax-book  herein  provided;  and,  if  there 
be  no  column  appropriate,  it  shall  be  stated 
and  valued  in  the  column  headed  miscellany. 
The  assessor,  after  having  taken  the  list  of 
all  property  required  to  be  listed  above,  shall 
require  each  person,  on  oath,  to  affix  the 
amount  he  or  she  is  worth  from  all  other 
sources,  on  the  day  on  M'hich  said  list  relates, 
after  taking  out  his  or  her  indebtedness  from 
said  amount. "    Section  12,  c.  92,  art.  1,  Gen. 
St.    The  deduction  tor  the  indebtedness  is 
not  taken  from  the  property,  or  its  value  re- 
quired to  be  listed,  but  from  what  the  debtor 
is  worth  from  all  other  sources;  and  the  list 
or  tiix  book  provided  in  the  same  chapter 
enumerates  every  species  of  properto^  tq  be 
listed  and  valued,  and  after  this  enumeration, 
that  includes  every  species  of  properly  known 
to  the  law  or  that  we  can  conceive,  the  tax- 
payer Is  required  to  give  "the  value  of  all 
other  properly,  after  deducting  debts."    So 
not  only  by  section  12,  art.  1,  c.  92,  but  by 
section  27,  art.  6,  of  the  same  chapter,  it  is 
provided  that  this  deduction  of  indebtedness 
is  not  to  be  niaile  from  the  list  found  in  the 
form  of  the  tax-book  given  in  the  statute. 
If  such  was  the  legislative  meaning,  we  kre 
then  asked,  from  what  species  or  character  of 
pro|)erty  is  this  deduction  to  be  made?    The 
legislature  has  provided  for  a  deduction,  and 
imposed  a  heavy  penalty  upon  the  tax-payer 
who  shall  make  willfully  a  false  statement  as 
to  the  amount  of  his  indebtedness.    This 
query  is  not  ettsily  answered,  except  in  say- 
ing that  the  legislature  has  designated  the 
property  from  which  no  deduction  shall  be 
made,  and  if  this  includes  all  and  every  char- 
acter of  property,  the  provision  of  the  act  in 
regard  to  the  deduction  on  account  of  debts  is 
without  meaning.  The  words  "personal  prop- 
erty" ordinarily  apply  to  that  which  is  tan- 
gible, but  the  list  of  property  found  in  the 
statute  excludes    the   idea  that   any  such 
meaning  was  iittacted  to  those  words,  and, 
besides,  the  statute  provides  that  personal  es- 
tate includes,  for  the  purpose  of  taxation. 


that  which  is  intangible  as  well  as  that  which 
is  tangible.  So  there  is  no  escape  from  the 
conclusion  that  no  deduction  can  be  made  by 
the  debtor  from  the  list  of  property  enumer- 
ated by  the  statute;  but  the  legislature,  sup- 
posing that  some  omission  might  have  been 
made  in  the  enumeration  of  the  various  spe- 
cies of  property,  provided  that  as  to  what  liad 
been  omitted  the  deduction  could  be  made. 
In  this  case  the  appellees  had  accounts  against 
those  dealing  with  their  firm  for  large  sums 
of  money,  and  were  indebted  perhaps  in  an 
equal  or  larger  amount  for  the  identical  ar- 
ticles sold  their  customers.  They  insisted  on 
deducting  the  one  from  the  other,  and  this 
the  assessor  refused.  The  forty-ninth  item 
of  pi;operty  on  the  list  is,  "Credits  of  money 
.at  interest,  either  in  or  out  of  the  state;"  and 
this  the  counsel  for  appellant  insists  should 
read,  "Credits  or  money  on  interest,"  etc 
We  have  not  examined  the  enrolled  bill  to  see 
whether  the  error  exists  or  not,  as,  in  either 
aspect  of  the  case,  it,  and  other  headings  on 
the  list,  would  include,  according  to  a  fair 
construction  of  the  act,  accounts  owing  the 
tax-payer.  It  could  not  well  be  held  that  the 
merchant  having  accounts  against  his  cus- 
tomers could  deduct  his  indebtedness  from 
these  accounts,  and  one  holding  a  note  would 
not  be  entitled  to  a  like  deduction.  It  is 
true  the  note  bears  interest,  and  the  account 
might  not.  but  nevertheless  it  would  be  an 
unreasonable  construction  of  the  statute  ta 
make  the  right  to  a  deduction  apply  when 
there  were  accounts  owing  the  tax-payer,  and 
in  no  other  instance.  Such  could  not  have 
been  the  legislative  purpose,  and.  after  a 
careful  consideration  of  this  act,  we  are  un- 
able to  asceitaiu  the  property  from  which 
the  deduction  can  be  made;  and  if  any  is  to 
be  found,  or  this  coort  is  mistaken  in  the  in- 
terpretation given  its  provisioDS,  the  remedy 
is  by  additional  legislation.  Besides,  the 
construction  given  the  statute  in  this  case  is 
that  given  its  provisions  by  those  intrusted 
with  the  assessment  of  property  for  taxatioa 
and  the  collection  of  the  revenue.  All  have- 
paid  taxes  in  this  "way.  They  have  followed,, 
as  we  must  do,  the  plain  letter  of  the  stat- 
ute, and,  if  the  provision  in  question  is  nu- 
gatory, it  is  because  there  is  no  mode  of  ap-^ 
plying  it.  If  a  deduction  is  to  be  made  at 
all,  under  the  provisions  of  tliis  act,  there 
is  as  much  reason  for  making  it  from  the  one 
species  of  property  as  the  other;  as  the  legis- 
lature has  not  confined  the  deduction  from. 
the  value  of  personalty  or  that  of  realty,  and 
if  intended  to  be  made  from  the  value  of  any 
of  the  properly  mentioned  in  the  list  the  de- 
duction must  be  made  from  any  of  tlie  prop- 
erty mentioned,  or  if  applitxl  to  personalty 
it  must  be  made  from  the  value  of  any  species 
of  personalty  set  forth  in  the  tax-book.  If  a 
deduction  is  allowed  under  any  rule  pre- 
scribed by  this  court,  it  would  be  purely  arbi- 
trary, and  in  fact  against  thelegisl.ttive  intentj 
and  therefore  we  must  reverse  the  judgment, 
allowing  the  appellee  a  deduction 
of  his  indebtedness.       3  feed  by     - 
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Another  ground  for  the  injanction  is  that 
the  appellees  refused  to  list  this  property  for 
t.'ixation  for  the  year  1887,  and  the  assessor, 
of  his  own  motion  or  from  mere  surmise,  un- 
dertooli  to  list  the  property.  This  was  erro- 
neous. The  assessor  liad  no  right  to  list  the 
property  for  taxation,  in  whole  or  in  part; 
but  it  was  bis  duty  when  the  appellees  re- 
fused to  list  it  to  report  the  fact  to  the  su- 
pervisors, as  required  by  the  statute.  The  as- 
sessor has  no  such  power  conferred  upon 
him,  and,  if  such  has  been  the  custom  here- 
tofore, it  must  be  recollected  that  the  Hew- 
itt bill  is  a  departure  from  the  usual  mode  of 
assessment,  and  If  the  custom  is  not  to  be 
followed  in  the  one  instance  it  ought  not  to 
be  in  the  other.  The  fact  that  the  valuation 
may  be  fixed  by  the  assessor  does  not  author- 
ize him  to  make  the  assessment, — that  is,  to 
list  the  property;  and,  in  1887,  it  is  distinct- 
ly alleged  that  the  assessor  undertook  to  act, 
not  only  for  himself,  but  for  the  tax-payer, 
and  when  the  tax-payer  refused  to  list  the 
assessor  performed  that  duty.  This  he  had 
no  right  to  do. 

As  to  1886,  the  list  was  given  by  the  tax- 
payer, but  under  protest;  and,  being  liable 
for  the  tax,  there  is  no  reason  why  he  should 
not  be  compelled  to  pay  it  Whether  the  list 
was  properly  made  in  1887,  by  the  assessor, 
this  court  is  unable  to  state;  and  therefore, 
as  to  this  branch  of  the  case,  the  injunction 
should  be  sustained,  on  the  ground  that  the 
act  of  the  assessor  was  void,  and  then  the 
state  can  proceed  as  the  statute  requires  to 
collect  the  tax. 

The  judgment  is  reversed,  and  remanded, 
for  proceedings  consistent  with  this  opinion. 


EJMO  «.  Hunt  et  dl. 
(Court  <)f  Apveala  of  Kentxu^.   March  6, 1890.) 
Fkk-emftion  Lands— CoNsvatTOTrvB  PossBsstoN. 

1.  M.  occupied  and  improved  certain  land  in 
1816.  There  was  no  proof  tnat  he  occupied  it  with 
the  intention  of  pre-empting  it  He  abandoned  It 
within  a  year;  and  there  was  no  proof  that  he 
ever  gave  any  one  the  right  to  be  his  successor,  or 
that  any  one  entered  under  him.  Held,  that  it 
would  be  presnmed  that,  when  it  was  surveyed  by 
another  person,  in  18S8,  M.  had  abandoned  any  in- 
tention of  pre-empting  the  land  that  he  might  have 
had,  and  that  the  land  was  vacant. 

2,  Where  one  has  made  a  survey  of  lands,  for 
the  purpose  of  pre-emption,  which  includes  a  prior 
survey  by  another  person,  his  posBeesion  of  that 
part  of  his  survey  outside  of  the  former  survey 
will  not  have  the  effect  of  extending  such  posses- 
sion within  the  former  survey,  though  there  is  no 
one  in  actual  possession  of  it. 

Appeal  from  circuit  court,  Whitley  county. 
"Not  to  be  oflBcially  reported." 
R.  D.  Hill,  for  appellant.    D.  W.  Lindsey 
and  John  B.  Lindsey,  for  appellees. 

Bennett,  J.  To  the  action  of  ejectment 
by  the  appellees  against  the  appellant  to  re- 
cover the  possession  of  the  southern  half  of  a 
200-acre  tract  of  land,  the  appellatit  inter- 
posed the  pleas  of  a  general  traverse,  adverse 


possession,  fraud  on  the  part  of  the  appel- 
lant's vendor  in  antedating  the  survey,  a 
prior  pre-emption  right,  and  estoppel. 

There  is  no  proof  wliatever  tending  to  sus- 
tain the  plea  of  fraud  on  the  part  of  Jacob 
Harmon,  the  locator  and  patentee  of  said 
survey  of  land.  It  is  contended  that  at  the 
time  said  Harmon  surveyed  said  land,  to- 
wlt,  the  2l8t  of  December,  1853,  one  Mur- 
phy had  pre-empted  the  part  in  dispute,  l^ 
improving  and  occupying  the  same,  which 
rendered  said  Harmon's  effort  in  that  regard 
void  as  to  said  land  in  dispute.  There  was 
positive  and  direct  proof  before  the  chancellor 
that  said  Murphy's  improvement  and  occu- 
pation took  place  as  far  back  as  1846,  and 
that  he  did  not  occupy  the  same  longer  than 
one  year,  at  which  tiim  he  moved  away  from 
tlie  same.  Tliere  is  no  proof  that  be  aold  hia 
improvement  to  any  one,  and  there  is  no 
proof  that  any  one  entered  under  said  Har- 
mon. Mr.  Wilson,  who  testified  in  the  case, 
means  nothing  of  the  kind.  The  testimony 
of  the  appellant  in  regard  to  how  said  Wilson 
obtained  possession,  and  us  to  when  he  ob- 
tained it,  are  evidently  mere  inferences  of 
his.  There  is  no  proof  tending  to  show  that 
said  Murphy  improved  and  occupied  said 
land  with  the  intention  of  pre-empting  it. 
While  such  intention  would  ordinarily  be 
presumed, — nothing,  in  the  way  of  fact  in 
circumstances,  showing  to  the  contrary, — we 
think  the  legitimate  inference  from  Murpliy's 
conduct  is  that  he  either  squatted  upon  said 
land,  without  any  intention  of  pre-empting 
it  under  the  law,  or  that  he  abandoned  his 
intention  of  pre-empting  it;  for  the  proof  is 
that  he  abandoned  the  place  within  a  year 
after  he  entered  upon  it,  and  there  is  no 
proof  that  he  ever  gave  any  one  the  right  to 
be  liis  successor.  And  the  strong  infer- 
ence from  all  the  facts  is  that  on  the  21st  of 
December,  1853,  the  land  was  vacant. 
Therefore  Harmon's  survey  was  not  void  in 
whole  or  in  part. 

As  to  the  plea  of  adverse  possession,  tha 
proof  is  that  the  improvements  of  both  Mur- 
phy and  appellant  are  outside  of  the  interfer- 
ence; and  there  is  no  proof  whatever  that  the 
appellant's  clearing  or  fencing  is  inside  of 
said  interference.  His  survey  upon  Har- 
mon's previous  survey  was  void  to  the  extent 
of  the  interference,  and  gave  him  no  right  to 
it  whatever,  except  so  far  as  he  might  have 
acquired  it  by  an  actual  hostile  entry  upon 
the  interference,  and  holding  it  adversely, 
which  the  proof  does  not  establish.  Hia 
holding  possession  of  bis  survey  outside  of 
the  interference,  said  survey  being  junior  in 
time  to  that  of  Harmon's,  did  not  have  the 
elTect  of  extending  such  possession  within 
tiie  interference,  although  those  claiming  un- 
der Harmon  had  no  actual  possession  of  any 
part  of  his  survey.  The  appellee  Hunt  did 
not  sell  to  his  co-appellee  all  his  interest  in 
said  land.  He  only  sold  half  of  it.  Tiiere- 
fore  he  was  a  proper  party.  The  judgment 
is  affirmed. 

Digitized  by  VjOOQIC 
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Htatt  «.  State,  to  XTse  of  Dkew  Co. 

(Supreme  Court  o/  Arlamstu.    March  8, 1890.) 
CoimcTs — SiRiva — BviDBirai  —  Shbrivf's  Fsks. 

1.  In  an  action  on  a  bond  to  pay  (25  for  the  serv- 
ioes  of  a  convict  hired  from  a  county,  evidence  of  a 
contemporaneous  verbal  contract  with  the  sheriff, 
whereby  defendant  was  to  be  permitted  to  deduct 
the  cost  of  medicine  and  olothlog  furnished  the 
convict.  Is  inadmissible. 

2.  The  fees  paid  by  defendant  to  the  aherifl  for 
makinK  the  contract  of  hire,  and  preparing  and 
approving  the  bond,  are  a  proper  set-off  to  the 
claim  of  the  county,  as  Hanst.  Dig.  Ark.  |  1226, 
provides  that  these  fees  are  to  be  paid  in  advance 
Dy  the  person  hiring  the  convict,  to  be  repaid, 
when  demanded,  out  of  the  convict's  wages. 

Appeal  from  circuit  court.  Drew  county; 
C.  D.  Wood,  Judge. 

Action  by  the  state,  to  the  use  of  Draw 
county,  against  R.  F.  Hyatt,  on  a  bond  exe- 
cuted by  defendant  to  Drew  county.  On 
September  1,  1886,  defendant  hired  from  the 
sheriff  of  Drew  county,  one  Frank  Wells, 
who  had  been  convicted  of  a  misdemeanor, 
and  sentenced  to  imprisonment  in  the  coun- 
ty jail  for  65  days.  The  contract  was  made 
under  the  act  of  the  legislature  of  March  10, 
1877.  Mansf .  Dig.  Ark.  c.  39.  The  convict 
had  been  lying  in  jail  several  weeks,  and  the 
sheriff  made  a  verbal  contract  wilh  defend- 
ant, that,  if  he  would  hire  the  convict,  any 
necessary  sums  expended  for  clothing  and 
medicine  furnished  the  convict  should  be  de- 
ducted out  of  the  convict's  wages.  With 
this  understanding,  defendant  executed  a 
bond  for  the  payment  of  $25  for  tlie  hire  of 
the  convict.  Defendant  also  paid  the  sheriff 
82.50  as  his  fees  for  making  the  contract, 
and  preparing  and  approving  the  bond,  with 
the  understanding  that  this  sum  should  like- 
wise be  allowed  him  out  of  the  convict's 
wages.  Defendant  furnished  the  convict 
with  clothing  wortli  84.25,  and  expended  75 
cents  for  medicine  used  by  the  convict.  The 
convict  stayed  with  defendant  18  days,  in- 
cluding Sundays,  when  he  escaped.  Defend- 
ant immediately  notified  the  sheriff  of  the  es- 
cape, and  afterwards  made  ufiSdavits  as  to  the 
time  labored,  etc.,  as  required  by  law.  Suit 
was  afterwards  brought  on  the  bond  for 
85.76,  for  15  days'  work  of  convict.  Defend- 
ant filed  bis  answer  and  set-off,  claiming  that 
the  time  worked  by  the  convict  did  not 
amount  to  as  much  as  be  had  paid  out  for 
necessary  clothing  and  medicine,  and  the 
sheriff's  fees  in  preparing  the  bond,  etc.  The 
court  refused  to  allow  both  the  $2.50  paid  to 
the  sheriff  and  the  amount  expended  for 
clothing  and  medicine.  Defendant  appeals. 
Mansf.  Dig.  Ark.  §  1225,  provides  that  the 
sheriff's  fees  on  hiring  out  a  convict  shall  be 
as  follows:  $1  for  making  the  contract  of 
hire,  81  for  preparing  the  bond,  and  50  cents 
for  approving  the  bond, — "sHid  fees  to  be 
paid,  in  every  instance  in  advance,  by  the 
party  or  parties  hiring  such  convict,  to  be 
repaid  to  the  contractor  or  employer,  when 
demanded,  out  of  the  wages  of  such  convict." 
W.  P.  Sletnms,  for  appellant.  Welh  & 
Williamson,  for  appellee. 


Per  Gcriam.  The  evidence  as  to  verbal 
contract  with  the  sheriff  to  deduct  cost  of 
clothing  and  medicine  furnished  the  convict 
was  properly  excluded.  It  contradicted  the 
written  contract  of  Hyatt.  The  fees  ad- 
vanced by  him  were  a  proper  set-off  to  the 
claim  of  the  county,  and  should  have  been 
allowed.  Mansf.  Dig.  §  1225.  Appellee  of- 
fers here  to  remit  82.50,  which  will  be  al- 
lowed, and  the  Judgment  affirmed  for  83.50. 

Affirmed. 


Davib'  Estate  v.  Herbikoton. 
^Supreme  Court  of  Arkantat.    3Caroh  1, 1890.) 
Support  of  Bastakds— Limitation  of  Actions. 

1.  Mansf.  Dig.  Ark.  i  445,  et  seq..  enabling  the 
mother  of  a  bastard  child  to  cast  the  iegal  liability 
for  its  support  on  the  father,  furnishes  a  sufficient 
consideration  for  the  father's  promise  to  pay  her 
for  the  maintenance  of  the  child. 

2.  In  an  action  on  the  promise,  which  was  not 
in  writing,  where  the  mother's  statement  of  her 
claim  shows  that  the  payments  by  the  father  were 
to  be  made  in  annual  Installments,  the  remedy  on 
the  instaliments  that  fell  due  more  than  three 
years  before  the  institution  of  the  action  is  barred 
by  the  Arkansas  statute  of  limitations. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; J.  A.  W11.1.1AH8,  Judge. 

Action  by  Hester  Herrington  against  the 
estate  of  B.  G.  Davis  on  the  following  claim: 
"For  taking  care  of  Willie  Davis,  a  minor 
child,  by  contract,  for  the  period  of  five 
years,  commencing  1st  day  of  January,  1881, 
and  ending  the  15th  day  of  January,  1887, 
at  83  per  month,  8180."  She  also  cliarged 
interest  annually  for  the  years  1881-85. 
at  the  rate  of  6  per  cent.,  making  the  total 
amount  of  her  claim  8212.58.  The  adminis- 
trator rejected  her  claim,  but,  on  its  presen- 
tation to  the  probate  court,  it  was  allowed. 
The  administrator  appealed  to  the  circuit 
court.  At  the  trial,  it  was  proved  that  the 
child  was  the  illegitimate  child  of  the  claim- 
ant and  the  deceased,  R.  G.  Davis:  that, 
after  the  birth  of  the  child  in  1881,  deceased 
recognized  it  as  his;  that  he  contracted  with 
claimant  to  take  care  of  it,  and  promised  to 
pay  her  for  so  doing;  and  that  the  support 
of  the  child  was  worth  three  dollars  per 
month.  There  was  a  verdict  In  claimant's 
favor,  and  the  administrator  appeals. 

Harrison  &  Uarrinon,  for  appellant.  Met. 
L.  Jones,  for  appellee. 

Per  Curiam.  By  the  common  law,  the 
mother,  and  not  the  putative  father,  of  an 
illegitimate  child,  is  bound  to  maintain  it. 
The  father's  promise  to  the  mother  to  pay 
her  for  the  maintenance  is  a  promise  to  pay 
her  for  doing  what  she  is  already  legally 
bound  to  do,  and  is  not  enforceable,  because 
not  supported  by  a  consideration.  One  is 
not  legally  bound  by  a  promise  to  fulfill  a 
moral  obligation,  where  no  legal  obligation 
or  liability  for  the  thing  promised  ever  ex- 
isted. But  the  statute  in  this  state  confers 
upon  the  mother  of  a  bastard  child  the  right 
to  compel  the  father  to  contribute  to  the  sup- 
port of  their  offspring  by  affiliating  it  ujjon 
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him.  Mansf.  Dig.  §  445  et  seq.  His  prom- 
ise to  pay  her  for  the  maintenance  is  tliere- 
fore  based  not  only  upon  a  moral  obligation, 
but  also  a  legal  liability  which  she  may  cast 
upon  hlro,  and  that  fact  furnishes  a  consid- 
eration for  his  promise.  Smith  t.  Roche,  6 
C.  B.  (N.  S.)  223;  Hargroves  t.  Freeman,  12 
Ga.  842;  Max  well  T.  Campbell,  8  Ohio  St.  265. 
The  promise  of  the  appellant's  intestate  was 
therefore  based  upon  an  adequate  ounsidera- 
tion,  and  was  enforceable  agxinst  his  estate. 
But  the  statement  of  tlie  appellee's  claim 
shows  that  it  was  due  in  annual  install* 
ments:  and,  as  the  promise  was  not  in  writ- 
ing, the  remedy  upon  the  installments  which 
fell  due  more  than  three  years  prior  to  the 
institution  of  this  suit  is  barred.  If  the  ap- 
pellee will  4'emit  the  amount  recovered  upon 
the  installments  indicated,  the  judgment  for 
the  residue  will  be  affirmed;  otherwise,  the 
Judgment  will  be  reversed,  and  the  cause  be 
remanded  for  a  new  trial.    It  is  so  ordered. 


WOBTQLKT  V.   GOODBAB  6t  OL 

\,Suprerm  Cowrt  of  Arkantat.    Feb.  23, 1880.) 

Ani.om(KNT— AoAissT  lNj>rviDn.4i,  Fbopbbtt  or 

fi.KTXEB. 

Under  Hansf.  Dig.  Arlc.  {  809,  providing 
that  a  plaintiff  may  have  an  attachment  against 
the  property  of  the  defendant  for  certain  causes, 
but  that,  where  there  are  several  defendants, 
there  shall  be  no  attachment  against  those  not 
embraced  in  such  causes,  the  wrongful  act  of  one 
partner,  in  the  conduct  of  partnership  business, 
which  would  warrant  an  attachment  against  his 
property,  will  not  authorize  an  attachment  against 
the  individual  property  of  the  other  partner,  who 
did  not  participate  in  the  wrongful  act 

Appeal  from  circuit  court,  Phillips  county; 
M.  T.  Sanbebs,  Judge. 

This  was  a  suit,  by  attachment,  brought 
by  Good  bar.  Love  &  Co.  against  M.  B.  Wood- 
yard  and  James  L.  Wortliley,  doing  business 
as  M.  B.  Woodyurd  &  Ca  The  complaint 
alleged  tliat  defendants  were  indebted  to 
plaintiffs  in  tbe  sum  of  8676.75.  of  which 
sum  S296.75  was  then  due,  and  the  bxlance 
would  mature  subsequently.  As  ground  for 
attachment,  that  defendants  had  removed 
their  property  out  of  the  state,  and  that  they 
bad  sold,  conveyed,  and  otherwise  disposed 
of  their  property  with  the  fraudulent  intent 
to  hinder  and  delay  their  creditors.  Under 
the  writ  of  attachment,  the  sberifT  levied  up- 
on certain  property  described  in  the  return 
as  tbe  property  of  James  L.  Worthley,  one 
of  the  defendants.  The  defendant  James 
L.  Worthley  filed  his  affidavit  controverting 
the  grounds  of  attachment,  stating  that  the 
writ  of  attachment  had  been  levied  upon  bis 
individual  property,  and  not  upon  the  prop- 
erty of  the  firm  of  M.  B.  Woodyard  &  Co. ; 
that  be  had  not  removed  bis  property,  or  a 
material  part  thereof,  out  of  the  state  of  Ar- 
kansas; that  while  he  was  a  metnber  of  tbe 
firm  of  M.  B.  Woodyard  &  Co.  lie  had  no 
control  of  tbe  business  of  said  firm,  nor  did 
he  have  any  knowledge  as  to  how  the  same 
w^s  being  conducted;  that  he  was  engaged 


in  other  business,  was  not  in  attendance 
upon  the  store,  and  resided  in  Helena,  Ark., 
a  distance  of  fully  20  miles  from  the  town  of 
Marvel],  where  said  firm  conducted  its  busi- 
ness; and  that,  if  any  of  the-property  of  said 
firm  was  removed  out  of  the  state  of  Arkan- 
sas, it  was  done  without  bis  knowledge,  con- 
sent, or  procurement.  On  motion  of  plain- 
tiff, this  affidavit  was  struck  out  Defend- 
ant then  moved  to  quash  the  levy  and  return 
of  the  writ  of  attachment  because  the  writ 
did  not  authorize  a  levy  on  his  individual 
property.  Plaintiffs  Bled  an  amended  com- 
plaint, in  substance  the  same  as  the  original, 
except  as  to  the  amount  for  which  judgment 
was  demanded.  Worthley  then  tiled  an 
amended  counter-affidavit,  stating  that  he  bad 
not  reuioved  his  propeity,  or  a  material  part 
thereof,  out  of  the  state,  nor  sold,  or  other- 
wise disposed  of,  same  with  fraudulent  intent 
to  hinder  or  delay  his  creditors  in  the  collec- 
tion of  their  debts;  that,  if  any  of  the  proper- 
ty of  the  Hrm  of  Woodyard  &  Co.  was  removed 
out  of  the  state,  or  sold,  conveyed,  or  other- 
wise disposed  of,  with  the  fraudulent  intent 
to  hinder  and  delay  the  creditors  of  the  said 
firm  in  the  collection  of  their  debts,  it  was 
done  without  his  knowledge,  consent,  or  pro- 
curement. To  this  amended  counter-affida- 
vit, plaintiffs  also  filed  their  motion  to  strike. 
The  court  sustained  the  motion  to  strike  so 
far  as  it  related  to  the  first  ground  of  attach- 
ment, and  overruled  it  as  to  the  second  ground 
of  attachment,  and  overruled  the  motion  to 
quash  the  levy  and  return  of  the  sheriff.  Judg- 
ment was  rendered  for  plaintiff  and  defend* 
ant  Worthley  appealed. 

Mansf.  Dig.  Ark.  §  809.  subd.  9:  "The 
cause  of  attachment  mentioned  in  the  preced- 
ing subdivisions,  against  one  or  more  defend- 
ants to  a  civil  action  shall  not  authorize  an 
attachment  against  any  of  the  defendants 
who  are  not  embraced  in  any  of  said  aubdi- 
Tisions,  but  the  estate  or  interest  of  such  de- 
fendants only  as  are  embraced  therein  shall 
be  subject  to  attachment." 

/.  J.  it  B.  C.  Hwnor,  for  appellant.  R. 
W.  NioholH  and  John  O.  Palmer,  for  appel- 
lees. 

Pkb  Cubiam.  Each  defendant  is  answer- 
able to  the  remedy  by  attachment,  under  the 
statute,  for  his  own  act,  but  not  for  that  of 
bis  co-obligor.  Mansf.  Dig.  §  S09,  subd.  9. 
The  law  confines  the  remedy  to  the  actual 
wrong-doer.  Acts  of  one  partner,  therefore, 
in  the  conduct  of  a  partnership  business, 
which  warrant  the  issuance  of  an  attachment 
against  his  property,  will  not  warrant  the 
condemnation  of  the  individual  property  of  a 
partner  who  has  not  participated  in  such  an 
act,  if  seized  under  a  writ  issued  against  all 
the  membei-s  of  the  firm.  The  rule  which 
holds  an  innocent  partner  responsible  for  the 
fraud  of  his  copartner  is  only  compensatory, 
and  was  devised  to  prevent  a  failure  of  jus- 
tice. None  of  the  penalties  for  fraud  can  be 
visited  upon  an  innocent  partner.  His  body 
cannot  be  taken  upon  prctcess  as  for  a  debt 
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contracted  through  fraud  by  hiitiBelf ;  and  no 
more  can  the  provisional  remedy  by  attach- 
ment, which  is  purely  Btntutory,  be  enforced 
against  his  individual  property,  when  limit- 
ed, as  ours  is,  to  the  particular  wronjf-doer, 
unless  some  participation  by  him  In  tl)e 
wrongful  act  is  shown.  As  to  what  are  the 
rights  of  a  Urm  creditor  who  attaclies  partner- 
ship  property  in  a  writ  against  one  member 
of  the  Hrm,  or  against  all,  when  it  Is  sliown 
that  one  has  committed  a  fraud  in  relation  to 
the  (inn  bnsina<i8,  is  not  presented  by  the 
record.  See  2  Bates,  Partn.  §  1117;  Williams 
T.  Muthersbaugh,  29  Kan.  730;  Iladley  r. 
Bryars,  58  Aia.  189;  Inbusch  v.  Farwell,  1 
Black,  566;  Bryant  v.  Siraoneau,  51  III.  S24. 
Judgment  condemning  the  property  of  Worth- 
ley  is  reversed,  and  cause  remanded  for  fur- 
tbier  proceedings. 


FsncHT  et  til.  v.  Evaks  et  al. 
(Supreme  Court  of  Arlmnsas.    March  1,  1890.) 

F^KTNERSRIF— FrA.UDUI.ENT  CoNVETANCBS. 

A  transfer  of  all  of  the  flrm  property  by  one 
of  tbe  partners  to  his  father,  <n  payment  of  a  loan 
made  by  the  father  to  aid  htm  to  baying  his  iiitet>- 
est  in  the  business,  which  transferwas  made  wlth- 
oat  the  consent,  express  or  implied,  of  his  copart- 
ner, is  void,  as  against  the  partnership  creditors, 
thoogh  no  wrong  was  actually  intended,  and  though 
a  part  of  the  money  loaned  by  the  father  was  used 
in  paying  flrm  debto. 

Appeal  from  circuit' court,  St.  Francis 
county;  M.  T.  Sanders.  Judge. 

Action  by  Simon  Feucht  and  others,  judg- 
ment creditors  of  the  firm  of  Collins  &  Evans, 
against  J.  J.  Evans  and  H.  Evans,  to  set 
aside  the  sale  of  a  drng-store,  made  by  J.  J. 
Evans  to  H.  Evans.  J.  J.  Evans  was  a  mem- 
ber of  the  firm  of  Collins  &  Evans,  who 
owned  the  store,  and  the  other  defendant,  H. 
Evans,  is  his  father.  At  the  time  the  sale 
was  made,  Collins  bad  removed  from  the 
state.  On  his  cross-examination  the  defend- 
ant J.  J.  Evans  deposed  as  follows:  "When 
I  Drst  iMoght  into  the  drug-store,  in  January, 
1885,  Collins,  Hamilton  &  Norton  owned  it. 
I  gave  Collins  91,200  for  his  one-tliiid  inter- 
est,—3500  cash,  and  »700  in  March  follow- 
ing. InteiTogatoi~y  4.  Is  not  this  81|200  a 
part  of  the  91,768  you  got  from  your  f.ither? 
Answer  4.  A  portion  of  it  is.  Int.  6.  What 
portion  did  you  get  from  any  otiier  source, 
if  any?  4.  5.  T  got  from  my  father,  of  the 
31,200,  3700  only.  About  the  4th  of  July, 
Hamilton  and  Norton  sold  to  Collins.  The 
style  was  then  changed  to  Collins  <fe  Evans. 
Alwut  four  months  afterwards  I  bought  a 
one-third  interest  of  Collins  for  3700.  Col- 
lins bought  of  Hamilton  and  Norton  one-third 
each,  and  he  represented  to  us  that  J.  M. 
Levesque  was  equally  interested  with  him. 
The  money  I  got  from  my  father,  outside  of 
the  3700,  was  put  in  the  business.  Tlie 
bouse  kept  a  regular  set  of  books.  Int.  12. 
Who  was  credited  with  this  money  when  it 
was  put  in,  and  in  what  amountV  A.  12. 
H.  Evans,  31,768."  The  father,  H.  Evans, 
also  testified:    "I  let  my  sou  have  3400  or 


3500  to  go  into  the  business.  I  afterwards 
loaned  him  money  to  help  him  in  the  busi- 
ness. He  was  to  pay  me  t>ack  when  the 
business  would  enable  him  to  do  it.  I  don't 
remember  the  amounts  I  let  him  have  at  dif- 
ferent times;  the  whole  was  31,763.  I  let 
him  have,  on  January  6,  1886,  3400."  This 
3400  was  used  to  pay  a  firm  debt.  On  that 
duy,  January  6, 1886,  the  son  delivered  a  bill 
of  sale  of  the  store  to  -  the  father,  as  a  repay- 
ment of  the  sums  so  loiined.  On  the  bear- 
ing, the  circuit  court  dismissed  the  ease  for 
want  of  equity,  and  compliiinanls  appeal. 

N.  W.  Norton,  for  appellants.  SanderM  di 
Watkfiu,  for  appellees. 

Hbminowat,  J.  Upon  an  examination  of 
the  evidence,  we  cannot  find  that  the  sale 
was  made  with  intent,  in  fact,  to  hinder,  de- 
lay, or  defraud  the  creditors  of  Collins  &  Ev. 
ans.  On  the  contrary,  we  think  it  was  made 
by  a  son,  unsuccessful  in  business  ventures, 
to  repay,  in  part,  loans  from  an  indulgent 
father.  The  purpose  that  prompted  it  was 
commendable.  But  did  J.  J.  Evans  have  the 
authority  to  make  the  sale?  or  was  it  a  trans- 
action from  which  the  law  implies  fraud  V  It 
appears  by  the  recitals  of  the  bill  of  sale  that 
the  property  in  con  trovei-sy  belonged  toa  Qrm 
composed  of  J.  J.  Evans  and  Marcus  Collins, 
and  J.  J.  Evans  claimed  to  have  bought  only 
a  two-thirds  interest  in  the  business.  We 
therefore  find  that  the  property  belonged  to  a 
flrm  of  which  he  was  a  member.  It  was  sold 
to  satisfy  a  debt  due  to  U.  Evans  for  money 
loaned.  A  part  of  the  loan  was  made  to  the 
firm,  and  went  to  pay  firm  debts ;  but  a  part, 
and  it  would  seem  the  greater  part,  was  made 
to  J.  J.  Evans,  to  aid  him  in  buying  his  in- 
terest in  the  business.  It  is  a  general  rule, 
in  commercial  matters,  that,  with  respect  to 
all  articles  kept  by  a  partnei'ship  to  be  sold, 
for  the  benefit  of  the  concern,  each  partner 
has,  in  the  course  of  trade,  the  right  to  dis- 
pose of  any  part  or  the  whole.  This  author- 
ity is  general,  and  implied  from  the  relation, 
because  it  is  necessary  to  the  expeditious  and 
successful  prosecution  Of  the  business;  but,' 
being  founded  upon  this  reaspn,  it  is  subject 
to  the  condition  that  it  must  be  exercised  in 
the  course  of  the  partnership  business.  The 
satisfaction  of  the  individual  liabilities  of 
one  partner  is  not  within  the  scope  of  the 
partnership;  therefore  no  partner  has  any 
authority,  implied  from  the  relation,  to  dis- 
pose of  partnersliip  effects  to  satisfy  his  indi- 
vidual indebtedness.  This  may  be  done  by 
the  consent  of  his  copartner,  and  such  con- 
sent is  sometimes  implied  from  the  past  deal- 
ings between  the  partneis.  But  consent, 
either  express  or  implied,  is  necessary  to  au- 
tliorize  it.  Pars.  Partn.  202-213.  The  sale 
was  made  by  one  partner  without  the  knowl- 
edge or  consent  of  his  copartner.  It  was 
made  to  satisfy  an  individual  liability,  and 
not  in  the  course  of  business,  and  this  was 
known  to  the  purchaser.  It  was  tlierefore 
void.  Although  no  wrong  was  intended,  the 
parinei-staip  effects  were  illegally  delivered  Co 
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the  purchaser,  to  be  by  faim  disposed  of  for 
bis  own  benefit.  The  effect  was  improperly 
to  hinder  and  delay  the  partnership  creditors, 
and  from  this  the  law  presumes  fraud.  This 
case  does  not  Involve  the  question  of  the 
right  of  one  partner  to  dispose  of  the  part- 
nership effects  and  business  to  satisfy  or  se- 
cure firm  debts.  That  we  have  not  felt  calletl 
to  consider  or  decide.  The  plaintiffs  were 
entitled  to  a  decree  canceling  the  bill  of  sale, 
In  order  that  they  might  sell  the  property  for 
the  satisfaction  of  their  claims.  It  does  not 
appear  that  they  caused  the  property  to  be 
impounded,  but  they  are  now  entitled  to  have 
such  of  it  sold  as  can  be  seized.  The  judg- 
ment will  be  revei-sed,  and  the  cause  re- 
manded, with  directions  to  enter  a  jndgment 
in  accordance  with  the  law  as  lieiein  an- 
nounced. 


KiHBROuaH  «.  State. 

(Court  of  Appeals  of  Texas.    Feb.  6, 1890.) 
IiARCENT — Evidence— IxsTBDcnoNS. 

1.  Code  Crim.  Proa  Tex.  arts.  814,  815,  reqnlre 
an  examining  magistrate  to  certify  the  proceedings 
had  before  him,  including  defendant's  bail-bond, 
to  the  proper  court,  and  reqnire  the  clerk  of  such 
court  to  deliver  such  proceedings  to  the  foreman 
of  the  next  grand  jury.  Ao  indictment  for  theft  of 
money  charged  that  it  was  the  property  of  one  D., 
whose  Christian  name  was  to  the  grand  ]unr  nn- 
Ifnown.  Held,  that  the  docket  of  the  examining 
magistrate,  which  recited  that  the  complaint  was 
made  by  S.  W.  D.,  and  the  bail-bond,  which  recited 
that  defendant  had  i}een  committed  on  a  complaint 
charging  him  with  the  theft  of  money  from  said  S. 
W.  v.,  were  admissible  to  show  that  the  grand 
jury,  by  reasonable  diligence,  might  have  known 
D.  's  Christian  name. 

3.  Evidence  of  the  magistrate  that  he  made 
the  entries  on  the  docket  from  the  complaint;  that 
he  kept  a  correct  docket;  and  that  he  knew  from 
the  entries  in  his  handwriting  that  the  complaint 
was  signed  by  8.  W.  V., — is  admissible,  though  he 
hat  no  personal  recollection  of  the  transaction. 

8.  An  averment  of  the  theft  of  "  United  States 
paper  currency  money  of  a  certain  value  "  is  sus- 
tained by  proof  that  the  stolen  property  was  either 
United  States  treasuiy  notes,  or  national  bank 
notes,  or  United  States  gold  or  silver  oertiflcates. 

Appeal  from  district  court,  Cooke  county; 
D,  E.  Babhett,  Judge.      ' 

George  Kimbrough  appeals  from  a  convic- 
tion of  theft  of  money. 

/.  B.  Qarrett  »nA  Davis  &  Harris,  tax  ap- 
pellant Aaat.  Atti/.  Oen.  Davidson,  for  the 
State. 

White,  P.  J.  In  the  indictment,  the  money 
alleged  to  have  been  stolen  is  described  as 
"United  States  paper  currency  money,  of  the 
Aggregate  value  of  twenty  dollars."  The 
particular  kind  or  character  of  paper  money 
was  not  proved;  that  is,  it  was  not  proved 
whether  the  paper  bills  were  legal-tender 
notes,  gold  or  silver  certiticates,  or  bank-notes. 
The  first  state  witness  says:  "The  bills  were 
money  like  we  use  now — ^U.  S.  currency. 
There  was  twenty  dollars  In  paper  money,  of 
the  value  of  twenty  dollars."  Again,  he 
says:  "The  bills  were  'greenbacks.'  That 
is  what  they  call  them.  I  do  not  know  wheth- 
er the  bills  were  silver  certiiicales,  gold  cer- 


tificates, notional  bank-notes,  or  treasury 
certificates. "  Other  witnesses  who  saw  the 
money  said  they  did  not  know  whether  it  was 
legal  tender  or  not,  but  they  say  "it  was 
United  States  money." 

The  court  instructed  the  jury  that  "the 
term  *  United  States  paper  currency  money ' 
means  either  United  States  Treasury  notes, 
or  what  is  known  as  '  national  bank-bills,' or 
United  States  gold  or  sil  ver  certificates."  De- 
fendant specially  excepted  to  this  charge  "lie- 
cause  gold  and  silver  certificates  are  not  Unit- 
ed Stales  paper  currency  money,  and  because 
national  bank-notes  are  not  United  States  pa- 
per currency  money,  within  the  meaning  of 
the  law."  We  are  of  opinion  that  the  in- 
struction was  correct.  "  United  States  paper 
currency  money"  embraces  all  the  character 
of  paper  currency  issued  and  allowed  to  be 
used  as  a  medium,  and  circulated  as  money 
under  authority  of  the  laws  of  the  United 
States.  Cook  v.  State,  4  Tex.  App.  265.  Un- 
der our  Statute  with  regard  to  theft,  such 
money  or  bank-bills  is  property,  and  Is  a  sub- 
ject of  theft.  Pen.  Ckxle,  art.  782;  Sansbury 
v.  State,  4  Tex.  App.  99.  It  was  not  larceny, 
at  common  law,  to  steal  a  bank-note.  U.  S. 
V.  Bowen,  2  Cranch,  G.  0.  ISA.  There  is  no 
general  definition  of  "money"  in  our  Code. 
It  is  defined  with  reference  to  the  offenses  of 
embezzlement  and  swindling.  With  regard 
to  these  offenses,  as  also  to  the  offense  of  a 
misapplication  of  public  funds,  the  meaning 
and  significance  of  the  term  "money"  has 
been  held  to  be  limited  and  restricted  to  that 
which  is  a  legal  tender,  as  legal-tender  coins 
or  legal-tender  treasury  notes  of  the  United 
States.  Sansbury  v.  State,  4  Tex.  App.  99; 
Block  V.  State,  44  Tex.  621;  Lewis  v.  State, 
12  S.  W.  bep.  786.  If  the  indictment  had 
described  the  money  as  "current  money  of  the 
United  States,"  then,  indeed,  such  allegation 
could  only  have  been  sustained  by  proof  of 
money  which  would  be  legal  tender  for  debt. 
But,  where  the  allegation  is,  as  in  this  in- 
stance, "United  States  paper  currency  mon- 
ey, "  then,  in  our  opinion,  any  paper  currency 
authorized  by  the  laws  of  the  United  States 
as  a  circulating  medium  for  money  would 
come  within  the  description,  and  would  be 
suibcientto  prove  such  allegation.  This,  we 
think,  is  a  dear  and  legitimate  construction 
of  the  language,  "United  States  paper  cur- 
rency money."  Viewed  in  the  light  of  tiiis 
plain  construction,  it  is  clear  that  there  is  no 
inconsistency  or  discrepancy  between  the  de- 
cision in  Cook's  Case,  4  Tex.  App.  265,  the 
decisions  in  Block's  Case,  44  Tex.  621,  and 
Lewis'  Case,  12  S.  W.  Rep.  736.  Defend- 
ant's exception  to  the  charge  of  the  court  in 
this  particular  is  not  maintainable. 

The  indictment  alleged  that  the  money  tak- 
en was  the  property  of  one  Dodd,  whose  Chris- 
tian name  was  to  the  grand  jury  unknown. 
The  defendant,  however,  had  I>een  arrested 
upon  the  affidavit  of  S.  W.  Dodd  in  the  ex- 
amining court  of  H.  S.  H01.MAN,  justice  of 
the  peace  of  Cooke  county,  Tex.,  and  had  been 
held  to  bail,  and  had  given  bail,  for  bis  ap- 


Tex.) 


LOPEZ  f>.  STATE. 


219 


peaianoe  before  the  district  court.  And  de- 
fendant, for  the  purpose  of  showing  that 
Dodd'B  Christian  name  was  known  to  the 
grand  jury,  or  might  hnve  been  Isnown  by 
the  use  of  reasonable  diligence,  proposed  to 
introdace  the  entries  on  the  justice's  doclcet, 
which  recited  that  the  complaint  was  made 
by  S.  W.  Dodd.  and  the  bail-bond,  which  re- 
cited that  the  defendant  had  been  committed 
upon  a  complaint,  made  by  S.  W.  Dodd, 
(•barging  him  with  the  theft  of  the  money 
from  the  said  Dodd  of  the  value  of  $20,  and 
proposed  to  prove  that  the  complaint,  which 
had  become  lost,  was  in  fact  signed  by  S.  W. 
Dodd.  and  that  the  aforesaid  papers  were  be- 
fore tlie  grand  jury  that  found  the  bill  of  in- 
dictment. The  court  excluded  the  l)ail-bond, 
holding  that  it  was  not  evidence  that  the 
owner  of  the  property  was  S.  W.  Dodd.  or 
tiuu  ite  was  oaUed  &  W.  Dodd.  He  held 
that  the  justice's  docket  was  not  admissi- 
ble for  any  purpose,  and  was  not  competent 
evidence  to  show  that  the  complaint  was 
signed  "S.  W.  Dodd."  A  magistrate,  sit- 
ting aa  an  examining  court,  is  required  to 
ceitify  all  the  proceedings  had  before  him  to 
the  proper  court  before  which  the  defendant 
is  subject  to  be  tried;  and  among  the  papers 
required  to  l>e  thus  certiQed  and  transmitted 
by  him  is  the  bail-bond  of  the  defendant. 
Code  Crim.  Proc.  art.  314.  It  is  also  provid- 
ed that,  "if  the  proceedings  be  delivered  to  a 
clerk  of  the  district  court,  he  shall  keep  the 
saute  safely,  and  deliver  the  same  to  the  fore- 
man of  the  next  grand  jury  as  soon  as  said 
grand  jury  is  organized."  Id.  art.  815;  Kerry 
V.  State,  17  Tex.  App.  179.  The  purpose  of 
this  evidence,  or  these  certified  proceedings.  Is 
to  furnish  such  information  to  the  grand  jury 
as  came  to  the  knowledge  of  the  examining 
court.  "We  are  of  opinion  the  proposed  evi- 
dence was  admissible  to  show  that  the  grand 
jury,  by  the  use  of  reasonable  diligence,  might 
liave  known  the  Christian  name  of  Dodd,  the 
alleged  Injured  party.  "It  is  a  well-settled 
rule  that,  when  the  grand  jury  could  have 
ascertained  the  name  of  the  owner  of  stolen 
property  by  the  use  of  reasonable  diligence, 
it  is  their  duty  to  do  so,  and,  failing  in  this 
duty,  a  new  trial  should  be  granted. "  Lang- 
ham's  Case,  26  Tex.  App.  53^,  10  S.  W.  Bep. 
113;  Willson,  Crim.  St.  §  1965. 

The  defendant  next  introduced  the  justice, 
H.  S.  HoLMAM,  who  testified  that  he  made 
the  entries  on  the  docket  at  the  time  they  pur- 
port to  have  been  made,  to-wit,  August  6, 
1885,  and  that  he  then  bad  the  complaint  be- 
fore bim,  and  made  the  entries  on  the  docket 
from  the  complaint,  and  that  he  kept  a  cor- 
rect docket,  and  that,  while  he  had  no  per- 
sonal recollection  of  the  transaction,  he  knew, 
from  the  entrit-s  on  the  docket,  which  were 
in  bis  handwriting,  and  made  by  him  at  the 
time,  that  the  complaint  was  signed  "S.  W. 
Dodd."  The  court  held  this  evidence  inad- 
missible because  the  witness,  after  examining 
the  docket,  could  not  testify  from  his  personsd 
recollection.  We  are  of  opinion  the  court 
erred  in  this  ruling.    The  testimony  was  ad- 


missible under  the  well-establlsbed  rale  with 
regard  to  writings  which  may  be  used  to  assist 
memory,  viz.:  "Where  the  witness  recollects 
having  seen  the  writing  before,  and  though 
he  has  now  no  independent  recollection  of  the 
facts  mentioned  in  it,  yet  he  remembers  that, 
at  the  time  he  saw  it,  he  knew  the  contents 
to  be  correct. "  1  Greenl.  E  v.  §  437.  For  er- 
ror in  excluding  the  evidence  we  have  dis- 
cussed, the  judgment  is  reversed,  and  the 
cause  remanded. 


Lopez  o.  State. 

[Court  df  AppeaXi  of  Texat.    Jan.  23,  I860.) 

Theft— EyiDEN0S—IirBTBU0TtoJl& 

1.  OnindictmentforthefLtlieevidenoeshowed 
that  a  horse  was  stolaQ  from  its  ranfre,  and  that  at 
about  the  asme  time  defeadant  and  others  were 
seen  there;  that,  aeon  after,  defendant  and  his 
companions  were  seen  in  a  town  with  several 
horses,  defendant  riding  the  horse  described  in  the 
indictment,  and  one  of  his  companions  ridings  an- 
other stolen  horse;  that  the  companion  offered  to 
sell  the  horse  that  defendant  was  riding ;  and  that 
defendant  immediately  exclaimed,  "It  yon  sell  this 
horse,  I  want  my  horse  back."  The  companion 
had  been  convicted  of  theft  of  the  horse  in  question. 
Held,  that  defendant  oould  not  be  convicted  of 
driving  a  horse  from  its  range  with  intent  to  de- 
fraud the  owner,  under  Pen.  Code  Tex.  art  749,  as 
the  evidence  showed  that,  if  guilty  at  all,  he  was 
either  the  guilty  agent  who  took  the  horse,  or  was 
guilty  as  a  principal  by  acting  with  his  companion 
m  the  taking,  and  could  not  be  convicted  oi  a  dif- 
ferent crime. 

2.  It  was  error  to  refuse  to  permit  defendant 
to  prove  by  the  sheriff  that,  immediately  upon  lie- 
ing  informed  of  the  cause  of  his  arrest,  ho  told  tlie 
sheriff,  in  explanation  of  his  possession  of  the 
alleged  stolen  horse,  that  he  traded  another  horse 
for  it  with  his  companion,  and  that  the  latter  was 
present,  and  assented  to  the  statement. 

8.  The  court  instructed  as  follows:  "Evidence 
of  the  theft  and  possession  of  another  anfmal  by 
the  defendant  at  the  same  time  and  place  as  that 
where  it  is  testified  the  animal  in  question  was  lost 
or  missing  has  been  admitted,  and  you  are  instruot- 
ed  that  the  object  of  this  testimony  *  *  *  is  to 
explain  the  intent  with  which  the  animal  in  quea- 
tion  was  taken  if  taken,  and  not  as  proof  of  the 
taking  of  the  animal  charged. "  Held  obnoxioas 
to  the  objection  that  it  assumes  as  a  fact  that  tlie 
evidence  established  the  oontemporaneoos  theft  of 
another  horse. 

Appeal  from  district  court,  TTvalde  county; 
T.  M.  Paschal.  Judge. 

Indictment  for  theft.  The  proof  shows, 
in  sul>stance,  that  Cagiiion's  certain  horse 
was  stolen  from  its  range  about  the  time  al- 
leged in  the  indictment.  It  shows,  in  the 
same  connection,  that  Sanchez's  horse,  whicli 
ranged  with  Cagnion's  horse,  was  taken  at 
the  same  time.  One  Campo,  one  Reyes,  and 
defendant  were  seen  on  the  range  of  the 
said  horses  about  the  time  of  the  theft.  Sub- 
sequently the  three  parties  named,  in  posses- 
sion of  the  said  horses  and  other  horses,  were 
seen  in  the  town  of  Uvalde.  Campo  offered 
to  sell  the  Cagnion  horse  (the  one  described 
in  the  indictment,)  which  defendant  was  rid- 
ing at  that  time.  When  Campo  offered  to 
sell  the  said  horse,  defendant  said  to  him: 
"If  you  sell  this  horse,  I  want  my  horse 
back."  The  three  parties  were  then  arrested, 
and  subsequently  Cagnion  and  Sanchez  re- 
covered their  said  horses.     When  arrested, 
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the  partira  were  not  told  why  they  were  ar- 
rested, but  about  four  hours  afterwards  the 
sheriff  told  them  he  suspected  them  of  being 
horse-thieves,  and  arrested  them  for  that  rea- 
son. Defendant  thereupon  proposed  to  prove 
by  the  sheriff  that  he  at  once  told  the  sberifC 
that  he  traded  another  horse  to  Campo  for 
the  sorrel  horse,  and  that  Campo,  being  pres- 
ent, assented  to  this  statement.  The  court 
instructed  the  jury  as  follows:  "Evidence  of 
the  theft  and  possession  of  another  animal 
by  defendant  at  the  same  time  and  place  as 
that  wliere  it  is  testified  tlie  animal  in  ques- 
tion was  lost  or  missing  has  been  admitted, 
and  you  are  Instructed  that  the  object  of  this 
testimony  •  •  •  is  to  explain  the  intent 
with  which  the  animal  in  question  was  taken, 
if  talsen,  and  not  as  proof  of  tlie  taking  Of  the 
animal  charged." 

Baker  A  Potnell  and  De  ifontel,  for  appel- 
lant. Asst.  Atty,  Gen.  Davidson,  for  the 
State. 

White,  P.  J.  Three  parties  were  sepa- 
rately indicted  for  the  theft  of  the  horse  in* 
Tolved  in  this  prosecatlon.  Oneof  them,  to- 
wit,  one  Pedro  Campo,  was  convicted  of  tiie 
theft  of  said  animal;  and  on  appeal  the  judg- 
ment of  conviction  in  his  case  was  affirmed 
by  this  court  at  its  last  Tyler  term.'  Our 
recollection  is  tliat  the  facts  on  that  appeal 
were,  if  not  identically,  subbtantially  the 
same  as  submitted  on  this  appeal.  In  this 
case,  tills  appellant  has  been  convicted,  not 
of  the  theft ^er  se  of  the  animal,  as  was  Cam- 
po, but  of  a  different  offense, — that  is,  of 
willfully  driving  the  anim.il  from  its  accus- 
tomed-range without  the  consent  of  tlie  own- 
er, and  with  intent  to  defraud  the  owner 
thereof,  as  provided  for  in  article  749  of  the 
Penal  Code.  In  our  opinion,  the  facts  proved 
do  not  warrant  a  verdict  and  judgment  of 
conviction  for  willfully  driving  an  animal 
from  its  accustomed  range,  as  provided  by  ar- 
ticle 749  of  the  Code,  and  that  the  court  erred 
in  submitting  that  issue  to  the  jury,  upon  the 
facts  in  the  case.  Defendant,  if  guilty  at  all 
under  the  facts,  was  eitlier  the  guilty  agent 
who  took  the  horse  himself,  or  he  wus  guilty 
as  a  principal  by  acting  with  tlie  thief  Cam- 
po in  the  taking.  If  defendant  was  guilty 
only  as  a  principal  from  his  connection  and 
acting  together  with  Campo,  then,  if  Carapo's 
crime  was  theft  of  the  animal,  defendant's 
must  have  been  the  same.  He  could  not,  as 
a  principal,  be  guilty  of  a  different  crime  from 
that  of  tlie  actual  taker.  Trial  courts  are 
not  authorized  to  charge  the  jui'y  on  a  phase 
of  case  not  presented  in  tlie  evidence.  Spooiie- 
more  v.  State,  25  Tex.  App.  358, 8  S.  W.  Hep. 
280. 

We  are  of  opinion  that  the  court  erred  In 
refusing  to  permit  the  defendant  to  prove 
by  Baylor,  the  slierifl,  what  his  statements  to 
the  sheriif  were  relative  to  and  explanatory 
of  his  (defendant's)  possession  of  the  ani- 
mal.   Defendant  bad  not  been  informed  that 

'No  opinion  filed. 


he  was  suspected  or  charged  with  the  theft 
of  the  horses  until  so  informed  by  Baylor: 
and  the  statements  proposed  to  be  proved 
were  immediately  made  by  defendant,  to  the 
effect  that  he  had  traded  another  horse  to 
Campo  for  tbe  alleged  stolen  horse.  He 
also  proposed  to  prove  by  the  same  witness. 
In  connection  with  these  statements,  that 
Campo  was  present,  and  heard  and  assented 
to  said  statements.  Taylor  v.  State,  15  Tex. 
App.  856;  Roberts  v.  State,  17  Tex.  App.  82; 
Heskew  v.  State.  Id.  16i;  York  v.  State.  Id. 
441;  Moreno  v.  State.  24  Tex.  App.  401,  6S. 
W.  Rep.  299;  Field  v.  State,  24  Tex.  App. 
422,  6  8.  W.  Rep.  200;  Willson.  Crim.  St.  8 
1800. 

We  are  also  of  opinion  that  the  ninth  para- 
graph of  the  charge  is  obnoxious  to  the  ob- 
jection that  it  assumes  as  a  fact  that  the  evi- 
dence established  the  theft  and  possession  by 
defendant  of  another  animal  at  the  same  time 
and  place  that  the  animal  in  question  was 
stolen.  Judgment  reversed,  and  cause  re- 
manded. 


Bbnnbtt  et  al,  «.  Kibbr  et  al. 

(SupretiM  Court  cf  Texat.    Maroh  4, 189a) 

ExBODTiox  Sjllb— ExaonroRS  and  Adminibtsa.- 

TORB— BVIDSKOB— HARMLBSS  BKBOB. 

1.  Wbere  land  sold  upon  •  jadgmentrecovered 
bj  an  exeootor  is  bid  in  by  him  at  execution  sale, 
and  by  mistake  tha  sheriff's  deed  is  made  out  to 
the  heirs  of  the  testator,  the  land  becomes  an  as- 
set of  the  estate,  and  the  fact  of  the  mistake  mar 
be  shown  in  a  subsequent  suit  betweeen  the  devi- 
sees of  tbe  testator  uid  parties  deriving  title  from 
the  executor. 

9.  In  such  suit,  it  ts  proper  to  refuse  to  compel 
the  executor  to  intervene. 

8.  In  such  suit  tbe  executor  may  testify  to  the 
facts  with  reward  to  the  purchase  at  sheriff's  sale. 

4.  In  such  salt,  permitting  the  executor  to  tes- 
tify that  be  paid  taxes  on  the  land  after  he  bought 
it  IS  harmless  error. 

5.  Wbere  one  of  the  two  executors  of  an  inde- 
pendent will,  after  qualifying  and  executing  two 
deeds,  refuses  to  have  anything  more  to  do  with 
the  estate,  the  remaining  executor  may  be  treated 
by  creditors  of  the  estate  as  sole  executor. 

Appeal  from  district  court,  Brazoria  ooun- 
ty;  William  H.  Bvrsbart.  Judge. 

W.  8.  Brooks  and  Geo.  W.  dt  F.  J.  Buff^ 
for  appellants.  L.  R.  Bryan  and  Bugene  /. 
Wilson,  for  appellees. 

HsNRT,  J.  This  suit  was  Instituted  by 
appellants  on  the  30tb  day  of  April,  1888.  to 
recover  8,454  acres  of  land  lying  in  Brazoria 
county.  Plaintiffs  allejted  ttiat  they  owned 
the  land  as  devisees  in  the  last  will  of  Sarah 
A.  Wharton,  wlio,  they  charge,  died  in  tbe 
year  1878,  liaving  named  J.  P.  Bryan  and  J. 
W,  Harris  executors  of  her  will.  The  peti- 
tion alleges  that  the  will  was  an  independent 
one,  and  was  duly  probated,  and  that  both  of 
tbe  executors  qualified  as  such;  that  after- 
wards a  creditor  of  the  estate  sued  J.  P.  Bry- 
an as  executor  of  said  will,  and  recovered 
against  him  a  judgment  for  money,  under 
which  the  land  in  controversy  was  sold  to  the 
vendor  of  defendants;  that  both  of  tbe  exec- 
utors   were   acting  when  said    proceedings 
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were  had,  though  only  one  of  them  was  made 
a  party  to  them;  that  the  land  was  Bold  un- 
der execution  for  the  grossly  inadequate  price 
of  $190,  when  it  was  then  worth  the  sum  of 
$7,000;  tliat  the  sacrifice  of  the  property  was 
caused  by  frauds  patent  upon  the  face  of  the 
proceedings,  and  by  combinatiuns  at  the  sale 
which  prevented  fair  competition,  —  of  all 
which  defendants  had  notice.     The  petition 
charges  that  said  sale  was  made  on  the  8th 
day  of  July,  1881;  and  plaintiffs  offer  to  re- 
fund to  defendants  the  price  bid  at  the  sale, 
with  interest,  and  also  such  other  amounts  as 
lo  the  court  might  seem  equitable.    Plaintiffs 
prayed  for  the  recovery  of  the  land,  and  for 
damages,  and  for  the  cancellation  of  said 
judgment  and  of  the  deed  made  to  tlie  pun- 
diaser  at  the  execution  sale,  as  well  as  for 
general   relief.     Defendants  answered  by  a 
general  denial,  and  specially  denied  that  J. 
W.  Harris  ever  qualified  as  executor,  and 
charge  that,  if  he  did  so  qualify,  he  had  re- 
nounced and  abandoned  such  executorship 
before  said  judgment  was  rendered,  leaving 
said  Bryan  sole  executor  at  tlie  date  of  said 
judgment.     Defendants  further  pleaded  that 
plaintiffs  and  intervenors  were  barred   in 
equity  by  their  acquiescence  and  long  delay 
in  bringing  suit.    Defendants  also  alleged 
that  on  the  12th  day  of  November,  1879,  J. 
P.  Bryan,  as  sole  executor  of  said  will,  re-, 
covered  a  judgment  for  money  against  one 
A.  C.  Herndon  as  independent  executor  of 
the  will  of  A.  H.  Herndon,  for  the  benefit  of 
said  estate,  for  the  sum  of  $412.35  and  inter- 
est, with  foreclosure  of  a  mortgage  on  the 
hmd  in  controversy;  that,  at  a  sale  made  on 
the  first  Tuesday  in  January.  1880,  by  virtue 
of  an  order  of  sale  issued  from  said  judg- 
ment, the  said  J.  F.  Bryan,  acting  in  behalf 
of  the  estate  of  Sarah  A.  Wharton,  purcliased 
said  land  for  the  sum  of  $42o,  and  the  pur- 
chase money  was  paid  by  allowing  it  as  a 
credit  on  said  judgment;  that,  in  addition  to 
tlie  aforesaid  judgment,  the  estate  of  Sarah 
A.  Wharton  was  otherwise  largely  Indebted. 
Defendants  further  allege  that  theomcer  who 
made  the  sale,  by  mistake  in  making  his 
return  thereof,  and  in  executing  his  deed  for 
the  land,  recited  that  the  bid  was  made  for 
the  heirs  of  Sarah  A.  Wharton,  and  made 
the  deed  to  said  lieirs.    Defendants  charge 
that  through  proper  and  regular  proceedings 
a  judgment  was  rendered  against  said  Bryan 
as  sole  executor,  and  that  at  execution  sale 
thereunder  the  land  was  bid  off  by  one  D.  P. 
Carroll,  by  whose  request  the  sheriff's  deed 
was  made  to  one  H.  Masterson,  who  paid 
the  amount  of  the  bid.  and  subsequently 
coDvqred  the  land  to  said  Carroll.     Defend- 
ants idlege  that  they  are  innocent  purchasers 
of  said  land  from  said  Carroll.    Plaintiffs 
excepted,  and,  in  reply  to  the  answer  they 
say  that  it  is  not  true  that  the  Innd  was  bid 
in  for  the  estate  of  Sarah  A.  Wharton;  but 
they  aver  that  plaintiffs  were  the  purchasers 
at  the  sale,  and  that  they  took  the  land  by 
purchase  at  said  sale,  and  not  by  devise,  and 
that  said  land  never  in  fact  became  the  prop- 


erty of  the  estate  in  the  hands  of  J.  F.  Bryan 
as  executor.  They  allege  that  at  the  date  of 
tbe  last-mentioned  sale  the  estate  was  solv- 
ent, having  assets  much  greater  in  value  than 
required  to  liquidate  its  indebtedness.  The 
reply  further  alleges  that,  if  tbe  estate  ever 
acquired  any  interest  in  the  land,  it  was  a 
mere  equitable  interest,  uncertain  in  its  char- 
acter, and  not  subject  to  sale  under  execu- 
tion. Other  devisees  under  the  will  of  Sarah 
A.  Wharton  intervened,  and  adopted  tbe 
pleadings  of  plaintiffs.  Plaintiffs  filed  in  the 
cause  a  motion  asking  the  court  to  require  of 
J.  P.  Bryan,  as  executor,  to  intervene  in  tbe 
cause  for  the  protection  of  the  interest  of  the 
estate  of  his  testatrix,  and,  in  case  he  refused 
to  appear  and  plead,  that  tlie  coMrt  appoint  a 
receiver  to  perform  that  service  for  tbe  estate. 
This  motion  was  overruled.  The  cause  was 
tried  without  a  jury,  and  a  judgment  was  ren- 
dered in  favor  of  the  defendants. 

The  plaintiffs  excepted  to  so  much  of  the 
answer  its  charged  that  the  land,  when  it 
was  sold  under  the  execution  in  favor  of  J.  P. 
Bryan  as  executor,  was  purchased  by  him,  as 
executor,  for  tbe  benefit  of  the  estate,  and 
that  tbe  return  of  the  sheriff,  showing  that 
the  sale  was  made  to  the  heirs  of  Sarah  A. 
Wharton  and  his  executing  to  such  heirs  the 
deed  for  said  land,  were  caused  by  tbe  mis- 
take and  inadvertence  of  the  otlicur.  The 
court  overruled  the  exception,  and  that  rul- 
ing is  now  assigned  as  error.  We  think  that 
the  facts  attending  the  sale  were  proper  sub- 
jects of  pleading  and  proof.  The  fact  that 
the  deed  was  made  to  tbe  heirs  of  Sarah  A. 
Wharton  did  not  divest  the  land  of  its  char- 
acter as  an  asset  of  the  estate  in  tbe  hands  of 
the  executor.  It  simply  took  the  place  of 
the  debt  in  satisfaction  of  which  it  was  ac- 
quired, and  did  not  require  to  be  inventoried. 

Appellant  complains  of  the  action  of  the 
court  upon  his  motion  to  compel  the  executor 
to  intervene  in  this  suit,  or  to  appoint  a  re- 
ceiver for  that  purpose.  We  do  not  think 
that  tbe  court  could  have  properly  ruled  oth- 
erwise than  it  did  on  the  motion.  * 

Appellants  complain  that  "the  court  erred 
in  admitting  in  evidence,  over  objections  of 
plaintiffs,  the  deed  from  W.  H.  Sharp,  sher- 
iff, to  H.  Masterson,  and  dated  August  5, 
1881,  because  the  judgment  nnder  which 
said  sale  was  made  was  against  only  one  of 
two  joint  executors,  and  because  defendants 
had  failed  to  show  that  said  land  was  the 
property  of  the  estate  of  Sarah  A.  Wharton 
in  the  bands  ot  J.  P.  Bryan,  executor,  and 
because,  if  said  estate  of  Sarah  A.  Wharton 
ever  bad  an  interest  in  said  land,  it  was  such 
an  undetei-mined,  equitable  right  or  interest 
as  was  not  subject  to  levy  and  sale  under 
execution,  and  because  tlie  proof  showed  that 
said  Masterson  was  not  tbe  purchaser  at  said 
sale."  The  evidence  in  regard  to  .John  W. 
Harris  was  that  "he  tiad  declined  to  act  as 
executor,  and  said  he  never  wanted  the  posi- 
tion; that  he  did  not  have  time  to  attend  to 
it,  and  did  not  want  to  have  anything  to  do 
with  it."    He  qualified,  however,  by  taking 
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the  required  oath  as  an  executor,  and  joined 
In  the  execution  o£  two  deeds.  When  he 
executed  tlie  last  one,  in  the  year  1879,  be 
declared  that  he  would  not  have  anything 
more  to  do  with  the  estate,  and  never  did. 
It  has  been  repeatedly  lield  by  tliis  court  that, 
when  one  of  two  executors  of  an  independent 
will  refused  to  qualify  or  act  as  such,  the 
other  one  was  authorized  to  act  as  if  he  was 
the  sole  appointed  executor.  Johnson  v. 
Bowden,  43  Tex.  670;  Anderson  v.  Stock- 
dale,  62  Tex.  54;  Mayes  v.  Blanton,  67  Tex. 
245,  3  S.  W.  Sep.  40.  See  arUcles  1986, 
1937,  Bev.  St. 

The  interest  of  the  estate  in  the  land  was 
subject  to  execution,  and  the  deed  from  the 
sheriff  to  Mas'terson  was  aduiissible  as  a  link 
in  the  defendants'  chain  of  title.  There  was 
no  error  in  permitting  the  executor  to  testify 
to  the  facts  with  regard  to  the  purchase  of 
the  land  at  the  sheriff's  sale  under  the  judg- 
ment against  the  estate  of  Herndon.  His 
testimony  to  the  effect  that  be  paid  taxes 
upon  the  land  after  he  purchased  it  could  not 
have  prejudiced  defendants.  The  evidence 
did  not  affect  any  material  issue  in  the  case. 

The  admission  of  evidence  that  the  execu- 
tor had  paid  taxeti  on  the  land,  if  an  error  at 
all,  was  an  immaterial  one.  We  find  no 
error  in  the  proceedings,  and  the  judgment 
is  affirmed. 


WOODWAED  9.  MoKeILL. 

(.Supreme  Court  qf  Texas.    Nov.  19, 1889.) 
MtitRUP  WoxsN— Profbbtt  Riohtb— Ikbtbuo- 

TIOKB. 

In  an  action  by  a  married  woman  to  recover 
a  piano,  on  the  ground  that  it  was  her  separate 
property  and  had  been  sold  by  her  husband  to  de- 
lendant  without  her  Icnowledge  or  consent,  the 
jury  were  iostruuted'  to  And  for  plaintiff  U  the 

{>iano  was  owned  by  her  before  her  marriage,  un- 
ess  they  should  find  for  defendant  under  other  In- 
structions to  be  given.  They  were  then  told  that 
plaintiff  could  not  recover  if,  with  knowledge  of 
the  facts,  she  accepted  any  of  the  money  paid  on 
thej>iano,  without  returning,  or  offeringto return, 
the  money  so  received  to  defendant.  They  were 
then  told  that  receiving  the  money  merely  would 
not  estop  plaintiff,  unless  she  knew  of  the  sale  at 
the  time.  Held,  that  error  could  not  be  predicated 
of  the  oliarge  on  the  ground  that  it  did  not  set  forth 
In  clear  and  distinot  terms,  and  in  such  a  manner 
as  not  to  confuse  or  mislead  the  jury,  the  conditions 
on  wbioh  plaintiff  would  be  entitled  to  recover. 

Commissioners'  decision.  Appeal  from  dis- 
trict court.  Live  Oak  county;  D.  P.  Mabb, 
Judge. 

Action  by  Mary  Woodward  against  Toll 
McNeill,  to  recover  a  piano  which  she  claimed 
was  her  separate  property,  and  had  been  sold 
by  her  husband  in  her  absence,  and  without 
her  knowledge  or  consent,  to  defendant. 
From  a  judgment  for  defendant  and  an  order 
denying  a  motion  for  a  new  trial  plaintiff  ap- 
peals. 

Bliaa  Edmunds,  for  appellant.  /.  M. 
Eckford,  for  appellee. 

CoLLARD,  J.  Appellant's  third  assign- 
m..-nt  of  error,  that  "  the  court  erred  in  over- 


ruling plaintiff's  motion  for  a  new  trial,"  is 
too  general,  and  cannot  be  considered.  His 
second  assignment  is  abandoned,  becaase  the 
special  charge  asked  and  refused  is  not  found 
in  the  record.  Her  first  assignment  of  error 
is  the  only  one  that  can  be  considered.  It 
does  not  complain  of  the  principles  charged 
by  the  court  as  the  law  of  the  case,  but  com- 
plains that  "the  court  did  not  make  separate 
and  distinct  the  circumstances  under  whicb 
the  plaintiff  would  be  entitled  to  recover,  and 
those  under  which  the  defendant  would  be 
entitled  to  recover,"  but  blended  the  two  to- 
gether in  such  a  way  as  to  distract  the  minds 
of  the  Jury  and  mislead  them  as  to  the  law 
applicable  to  the  case.  We  do  not  find  the 
charge  subject  to  the  criticism  made.  The 
jury  are  instructed  to  find  for  plaintiff  if  the 
piano  was  owned  by  her  before  her  marriage, 
unless  they  should  find  for  defendant  under 
other  instructions  to  be  given.  In  the  next 
paragraph  of  the  charge  they  are  told  that 
she  cannot  recover  if,  with  knowledge  of  the 
facts,  she  accepted  the  money  paid  on  the 
piano,  or  a  part  of  it,  without  returning  or ' 
offering  to  return  to  defendant  the  money  so 
received  by  her,  although  she  had  not  au- 
thorized the  sale.  Then  the  jury  were  told 
that  receiving  the  money  merely  would  not 
estop  plaintiff,  unless  she  knew  of  the  sale 
at  the  time.  We  think  the  conditions  upon 
which  the  plaintiff  would  I>e  entitled  to  re- 
cover are  set  forth  in  clear  and  distinct  terms, 
and  in  such  manner  as  not  to  confuse  or  mis- 
lead the  jury.  There  is  nothing  abstruse  or 
difficult  to  understand  in  the  charge.  A  j  ury 
of  ordinai'y  intelligence  would  comprehend  it 
without  any  trouble.  The  error  assigned  is 
not  well  taken,  and  we  conclude  the  j  udgment 
ought  to  be  affirmed. 

Statton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


Love  v.  Bbbedix}vie. 
(Su]7reme  Court  c(f  Texa*.    Jan.  24, 1890.) 
AppBiXr— FiKDiNos  OF  Faot^-Nbw  Tbiau 

1.  Where  no  fact  is  shown  by  the  record 
which  will  enable  the  supreme  court,  tw  matter  of 
law,  to  declare  that  a  grantee  in  a  deed  had  notice 
of  a  pre-existing  mortgage  when  the  deed  was  ex- 
ecuted, the  same  weight  will  be  given  to  the  find- 
ing of  the  lower  court  on  the  q^uestion  of  notice 
that  would  be  on  any  other  question  of  fact. 

2.  An  application  for  a  new  trial,  based  on  sur- 

Srise  at  the  absence  of  a  material  witness,  will  be 
enied  where  it  appears  that  the  party  maiking  the 
application  took  no  steps  to  enforce  the  attendance 
of  the  witness,  nor  had  any  reasonable  ground  to 
believe  that  he  would  attend,  and  made  no  objec- 
tion to  going  to  trial  in  his  absence. 

Appeal  from  district  court,  Washington 

county. 

Trespass  to  try  title  to  a  lot  in  Brenham.  by 
C.  R.  Breedlove  against  Angelina  Love,  who 
claimed  the  lot  as  her  homestead,  and  based 
her  defense  on  the  ground  that  the  deed  from 
her  husband  and  herself  under  whicb  plain- 
tiff claimed,  while  absolute  in  form,  was  in 
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fact  only  a  mortgage  or  deed  of  trust  to  se- 
cnra  a  debt  of  defendant's  hnsband,  and  that 
it  was  void  because  given  upon  the  home- 
stead. The  cause  was  tried  before  the  court, 
and  judgment  was  rendered  for  plaintiff,  from 
which  defendant  appeals. 

J.  T.  SvxaringeH,  for  appellant.  Bassett, 
Mum  <ft  Mtue,  for  appellee. 

Stattom,  G.  J.  Appellant  and  her  bus- 
band  conveyed  the  property  in  controversy 
to  Scott  Porter,  by  a  deed  executed  in  form 
and  manner  sufficient  to  convey  the  home- 
stead, which  recited  consideration  paid.  Ap- 
pellee claims  through  a  mortgage  with  power 
of  sale,  executed  by  Scott  Porter,  after  ap- 
pellant and  her  husband  had  conveyed  to  him. 
Appellant  now  claims  that  the  propei-ty  was 
the  homstead  of  lierself  and  husband  at  the 
time  the  conveyance  was  made  to  Porter,  and 
that  the  instrument  through  which  this  was 
done  was  understood  by  the  parties  to  be  only 
a  mortgage;  that  the  property  was  a  home- 
stead; and  that  appellantand  her  husband  re- 
mained In  possession  after  the  deed  was  made 
to  Porter:  and  that  she  so  remHined  until  this 
action  was  brought  is  fully  shown.  It  must 
further  be  conceded,  under  the  uncontrovert- 
ed  evidence,  that  appellee  is  a  purchaser  for 
valuable  consideration;  and,  if  he  purchased 
without  notice  that  the  conveyance  to  Porter 
was  not  on  its  fa(.-e  what  It  purported  to  be, 
then  be  is  entitled  to  protection,  whatsoever 
may  have  been  the  agreement  or  understand- 
ing between  Porter  and  appellant  and  lier 
husband.  No  facts  are  shown  on  which  the 
conveyance  to  Porter  could  \»  deemed  a  mort- 
gage, for  there  was  no  indebtedness'shown 
to  sustain  it.  If  the  deed  was  not  what  on 
its  ftee  it  purported  to  be,  from  all  the  evi- 
dence, it  must  have  been  the  purpose  of  ap- 
pellee and  her  husband  to  place  the  title  to 
the  property  in  Porter,  in  order  that  he  might 
raise  moioey  on  it  as  a  security  for  the  bene- 
fit of  the  husband,  or  to  indemnify  him  in 
case  he  thereafter  assumed  liabilities  on  his 
account.  There  is  some  evidence  tending  to 
show  that  some  such  purpose  may  have  ex- 
isted, but  on  the  entire  evidence  the  court 
below  found,  If  the  deed  to  Porter  was  not 
intended  as  an  absolute  conveyance,  that  ap- 
pellee bad  no  notice  of  that  fact  at  the  time 
of  the  transaction  through  which  bis  right 
came.  The  evidence,  we  think,  shows  that 
app^ee  knew  that  the  property  in  contro- 
versy was  the  home  of  Love  and  family  at  the 
time  the  deed  was  made  to  Porter,  and  that 
they  were  in  possession  at  the  time  the  mort- 
gage was  executed  by  Porter;  but,  as  has 
been  heretofore  held,  these  facts  were  not 
sufficient  in  the  face  of  the  absolute  deed  to 
Porter  to  affect  appellee  with  notice  of  any 
secret  agreement  between  Love  and  wife  and 
Porter.  Eylar  v.  Eylar,  60  Tex.  315;  Hurt 
V.  Cooper,  63  Tex.  362;  Heidenheimer  v. 
Stewart,  65  Tex.  321.  There  is  no  fact  shown 
which  enables  us,  as  matter  of  law,  to  declare 
that  appellee  had  notice  of  any  such  state  of 
facts  as  appellant  alleges  existed  when  the 


deed  to  Porter  was  executed;  and,  in  the  ab- 
sence of  this,  the  same  weight  must  be  given 
to  the  findings  of  the  judge  on  the  question 
of  notice  that  would  be  on  any  other  question 
of  fact. 

An  application  for  new  trial,  in  part  based 
on  surprise  at  the  absence  of  Scott  Porter,  by 
whom  appellant  expected  to  prove  that  ap- 
pellee knew  that  the  conveyance  to  Porter 
was  as  claimed  by  her,  was  overruled,  and 
this  is  assigned  as  error.  The  record  does 
not  show  that  appellant  had  taken  any  steps 
to  enforce  the  attendance  of  Porter  as  a  wit- 
ness, or  that  she  had  any  reasomible  g^round 
to  believe  that  he  would  attend,  nor  that  any 
objection  to  going  to  trial  in  his  absence  was 
made.  Under  this  state  of  facts,  a  surprise, 
on  account  of  the  non-attendance  of  the  wit- 
ness, could  not  be  claimed.  Accepting  the 
findings  of  fact  as  true,  there  is  no  error  in 
the  judgment,  and  it  will  be  affirmed. 


Intebnational  &  G.  N.  By.  Co.  e.  Garcia. 
(Supreme  Cowrt  of  Testa*.    Jan.  14, 1890.) 

R^ILBOIS  COMPlKIEg  —  PbRSONB    ON    TrILOK— IN- 

BTRUOnOXS. 

1.  Deafness  of  one  about  to  cross  a  railroad 
track  imposes  on  Mm  increased  vi^lance  la  the 
nse  of  his  eye-sight;  and  those  operating  a  train 
may,  in  the  absence  of  knowledge,  and  of  any  fact 
that  would  arouse  their  suspicions,  assume,  on 
seeing  him,  that  he  is  in  the  possession  of  all 
his  senses,  and  nslng  them  for  bis  own  safety. 

2.  An  instrootion  that  the  proximate  cause  of 
the  injury  was  not  the  trespass  or  negligence  of 

glaintlS  in  going  upon  or  remaining  on  the  track, 
nt  the  failure  of  the  company's  servants  to  stop 
or  slacken  the  train  when  plaintiffs  danger  was 
discovered,  if  in  time  to  prevent  the  aooident  or 
lessen  the  injury,  is  misleading,  in  view  of  the 
fact  that,  though  plaintiff  was  discovered  In  time 
to  have  stopped  the  train  before  it  reached  him, 
bis  deafness,  and  the  consequent  exposure  todang- 
er,  were  not  known  till  after  the  accident. 

8.  It  was  error  to  refuse  to  charge  that,  if  the 
company's  servants  used  ordinary  care  to  prevent 
the  accident  as  soon  as  they  became  aware,  or  had 
reason  to  believe,  that  plaintiff  would  not  proba- 
bly leave  the  track  in  time,  and  that,  when  they  be- 
came aware  that  plaintiff  would  not  move  oil  the 
track,  they  used  all  their  efforts,  but  were  unable 
to  atop  the  train  in  time  to  prevent  the  injury,  they 
were  not  guilty  of  negligence. 

Error  from  district  court,  Webb  county. 

Action  by  Evariato  Garcia  against  the  In- 
ternational &  Great  Northern  Railway  Coro- 
panyto  recover  for  personal  injuries.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error. 

/.  O.  Nieholmn,  for  plaintiff  in  error.  C. 
A.  MoLane,  li.  L,  Randall,  and  A.  WinslotOt 
for  defendant  in  error. 

Stattom,  G.  J.  Appellee's  evidence,  in 
so  far  as  necessary  to  be  stated,  is  as  follows  : 
"I  do  not  remember  when  I  was  hurt,  as  my 
memory  has  not  been  good  since  I  was  hurt. 
I  was  coming  from  where  I  had  my  flocks  to 
town  when  I  was  hurt.  I  had  a  defect  in 
my  hearing  al  the  time  I  was  hurt.  I  was  deaf 
atthetimelwashurt.  The  train  took  me  up, 
and  took  me  home.  The  doctor  cut  my  leg  off. 
I  was  crossing  the  railroad  at  the  time  1  was 
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hurt.  It  was  at  a  road  crossing.  I  looked  to 
the  right  and  left  along  the  track  when  I  came 
up  to  the  traclc.  but  I  did  not  see  any  train. 
I  was  only  on  the  track  a  moment  before  I 
was  struck  down.  I  was  just  kicking  my 
toe  while  crossing  the  track.  I  was  travel- 
ing a  road  which  crossed  the  railroad  at  the 
time  I  was  hurt.  People  travel  on  that  road 
on  foot  and  horseback,  and  in  wagons.  It  is 
called  the  •  Road  of  the  Eagle.'  "  On  cross- 
examination:  "There  were  boards  between 
the  rails  at  the  place  where  I  was  crossing. 
The  carts  do  not  cross  much  there  now,  but 
those  who  have  landsalong  there  use  it  some. 
It  is  abandoned  by  the  people  wlio  have  carts. 
It  was  the  old  Eagle  L'ass  road,  which  at  that 
time  had  been  abandoned.  It  was  less  than 
half  a  kague  to  the  nearest  house.  I  was 
hurt  about  11  o'clock  a.  h.  I  was  coming 
to  town  at  the  time  I  was  hurt.  The  conn* 
try  along  where  I  was  hurt  is  called  a  plain, 
but  there  are  a  few  mesquile  trees;  tlie  rail- 
road is  clear,  but  there  are  some  mesquite 
trees  on  both  sides.  The  railroad  is  straight 
along  there  where  I  was  hurt.  Asa  prndeut 
man,  I  looked  along  the  track  in  both  direc- 
tions as  far  as  I  could  see.  but  I  saw  no  train. 
Looking  to  the  right,  coming  this  way,  there 
were  some  mesqnite  trees  which  could  have 
impeded  my  sight.  I  turned  this  way,  and 
saw  something  like  a  figure;  and  I  was 
knocked  down.  I  had  been  on  the  track  a 
quarter  of  a  minute  before  I  was  struck.  I 
was  shaking  my  foot,  trying  to  get  a  atkk 
out  of  my  shoe,  while  I  was  walking  along. 
I  was  kicking  my  foot  against  the  cross-tie 
to  get  the  slick  out.  I  whs  deaf  at  the  time, 
just  as  I  am  now.  I  cannot  hear  anything 
at  all  now.  1  beard  the  sound  that  was  pass- 
ing over  me  after  I  was  already  struck 
down.  I  was  hurt  within  the  corporate  lim- 
its of  the  city  of  Laredo.  I  do  not  know 
where  the  limits  are.  I  cannot  read  or  un- 
derstand the  English  language. "  Bedirect. 
Plaintiff  testified:  "I  looked  up  the  track, 
in  the  direction  the  train  came,  as  far  as  the 
round-house,  and  could  see  no  train  at  all. 
It  looked  like  there  was  some  engines  around 
the  round-house.  As  well  as  I  can  judge,  it 
was  one  league  from  the  place  where  I  was 
hurt  to  the  round-house,  although  I  am  not  a 
good  judge.  It  was  not  more  than  a  league  to 
the  house.  I  do  not  know  how  many  Eagle 
Pass  road  crossings  there  were  at  the  time  I 
was  hurt.  I  only  know  of  one,  and  I  was 
hurt  at  the  main  crossing."  Kecross  by  de- 
fendant. He  said:  "It  was  at  the  main 
crossing  of  the  Eagle  Pass  road  where  I  was 
hurt.  It  was  not  abandoned  at  the  time,  and 
it  is  not  abandoned  yet;  and  it  is  still  used 
by  the  public.  The  round-house  is  the  near- 
est bouse  to  the  road  crossing.  It  is  less 
than  half  a  league." 

C.  A.  McLane,  a  witness  for  plaintiff,  tes- 
tified: "I  am  one  of  plaintiff's  attorneys  in 
this  case.  I  went  out  with  plaintiff  and  Mr. 
Winslow  and  Mr.  Randall,  my  associate  coun- 
sel in  this  case,  to  the  spot  where  plaintiff 
said  he  was  hurt.     This  sp«)t  is  about  tliree- 


fourtlis  of  a  mile  ncurth  of  the  round-houuw 
The  Texas- Mexican  Railway  crosses  the  I.  Sa 
G.  K.  track  two  hundred  yards  north  o( 
where  plaintiff  said  he  was  hurt.  It  was  oa 
tlie  old  Eagle  Pass  road.  I  and  Mr.  Wins- 
low  stepped  the  distance  from  where  the 
plaintiff  says  he  was  hurt  to  a  stop  sign  fifty 
yards  south.  On  the  other  side  of  the  Tex- 
as-Mexican crossing  there  was  another  stop 
sign.  There  was  a  plain  stretch  of  track, 
where  there  was  no  obstruction  to  the  view 
of  the  track,  for  a  distance  of  seven  hundred 
and  fifty  yards  south  from  the  point  where 
plaintiff  said  he  was  hurt.  There  is  a  curve 
in  tlie  track  about  two  hundred  yards  north 
of  the  round-house.  It  was  possible  for  a 
man  on  a  train,  with  due  caution,  to  see  a 
man  on  the  track  at  the  point  where  plaintiff 
said  he  was  hurt  from  said  curve." 

The  train  which  injured  appellee  was  mov- 
ing north;  and  the  evidence  shows  Uiat  the 
track  of  the  Texas-Mexican  Railway,  where 
it  had  crossed  the  railway  of  ai)pellant,  bad 
been  taken  up. 

Only  two  other  witnesses  testified  to  the 
manner  in  which  appellee  was  hurt;  and  tlieir 
teslimuny  was,  so  far  as  necessary  to  be  stated, 
as  follows:  Jos-ph  Miller,  a  witness  for  de- 
fendant, testified,  in  substance,  as  follows:  "I 
am  a  locomotive  engineer.  On  the  lOtb  day  of 
September.  1885, 1  was  runuing  an  engine  on 
thel.&G.N.  load  from  Laredo  toSan  Antunio. 
On  the  morning  of  the  10th,  about  9  o'clock, 
I  started  from  tite  depot  at  Laredo  as  en- 
gineer on  a  freight  train  of  cars  north-bound 
for  San  Antonio.  Titere  were  about  sixteen 
cars  in  the  train,  besides  the  engine  and  car 
boose.  '  The  cai's  were  heavily  laden  with  cat- 
tle. Augustus  Smith  was  conductor.  When 
I  had  gone  about  two  and  a  half  or  ttiree 
miles  on  the  road  north  of  said  depot,  I  saw 
a  man  abetid  of  me  on  the  track— al)out  a  half 
mile —  walk  on  the  track  towards  the  north. 
As  soon  as  I  saw  him,  I  blew  the  whistle  of 
the  engine  to  gi  ve  h  im  warni  ng  that  Ibe  train 
was  approaching  him.  I  kept  blowing  the 
whistle  until  the  train  had  gotten  within  three 
hundred  or  three  hundred  and  fifty  yards  of 
tlie  man  on  the  track;  and,  seeing  that  he  did 
not  get  off  the  track,  I  whistled  a  signal  for 
brakes  to  be  applied.  The  brakes  were  ap- 
plied, and  I  at  the  same  time  reveiaed  the  en- 
gine to  stop  the  train,  and  the  train  wits 
stopped  as  quickly  as  it  was  possible  to  do. 
When  the  train  gut  within  fifteen  feet  of  the 
man  on  the  track  be  looked  back,  and  I  saw 
his  face  as  he  looked  back.  Just  as  soon  as 
he  looked  back,  he  began  to  walk  off  the  track 
to  tlie  right-hand  side;  but  he  walked  slowly 
and  deliberately  off  the  track,  but  did  not  get 
off  in  time,  because  before  he  bad  gotten  en- 
tirely off  the  track  the  engine  struck  him,  and 
knocked  him  down.  When  I  passed  him,  he 
was  lying  in  the  ditch,  about  8  feet  from  tlie 
track.  I  stopped  the  train  as  quick  as  1  could. 
The  man  was  put  in  the  caboose,  and  I  backed 
the  train  to  the  depot  in  Laredo,  and  turned 
the  man  over  to  Mr.  Campbell,  the  station 
agent.     W  ben  I  backed  the  trai  alow  here  the 
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man  wab  ^ing  oa  the  ground,  and  before  we 
put  him  in  tiie  caboosei  I  asked  bim  why  lie 
did  not  get  ofl  the  track  when  I  wMsUed. 
He  said  nothing,  but  put  his  liand  up  to  his 
ear,  and  made  a  motion  which  to  me  indicated 
that  ha  could  not  hear.  At  the  place  where 
the  injury  happened  the  railroad  track  was  in 
lirst-claaa  condition.  The  track  is  straight 
for  over  half  a  mile  back  from  the  point  where 
tlieinj  ury  occurred  towards  Laredo, and  north 
towards  San  Antonio,  for  four  or  five  miles. 
The  injury  occurred  on  a  straight  track.  The 
track  was  level  and  smooth.  The  right  of 
way  along  said  track  was  open  and  oiear ,  with 
probably  here  and  there  a  small  mesquite 
bush  oa  it,  but  not  enough  to  obstruct  the 
view  along  said  track;  and  the  country  on 
either  side  of  the  track  where  the  injury  oc- 
curred has  mesquite  brush  on  it,  but  not  thick. 
There  were  no  houses  or  public  improvemeots 
or  streets  near  the  place  where  the  injury 
occurred.  The  track  was  in  plain  and  ud<^ 
strucled  .view  for  the  distance  I  have  meo- 
tioned, — that  is,  half  a  mile  on  one  side,  and 
four  or  five  milvs  on  the  other  side.  The 
plaintiff  was  about  a  half  mile  ahead  of  the 
train  when  I  tirst  saw  him  walking  on  the 
track.  He  was  just  walking  slowly  along  in 
the  direction  the  train  was  moving.  Wl)eB 
I  first  saw  him,  I  blew  the  whistle  several 
timee,  and  until  I  got  near  him,  to  warn  him 
of  the  approach  of  the  train;  and  when  I  got 
near  him  I  whistled  'down  brakes,'  and  the 
conductor  and  brakemea  applied  the  brakes, 
and  at  the  same  time  I  reversed  the  engine  to 
stop  the  train,  and  the  train  was  stopped  as 
quickly  as  possible.  I  do  not  know  the  plain- 
tifC  personally.  The  first  time  I  ever  saw 
him,  that  I  know  of,  was  the  day  he  got  hurt. 
I  do  not  know,  of  my  own  knowledge, 
whether,  at  the  time  plaintift  got  hurt,  he 
was  suffering  from  any  defects  in  his  hearing 
or  not.  I  know  that  after  he  got  hurt,  and  I 
asked  him  why  he  did  not  get  off  the  track 
when  1  whistled,  that  be  acted  in  such  a  way, 
by  putting  his  liand  to  his  ear,  as  to  give 
me  to  understand  he  was  deaf."  Cross- 
examined:  "When  I  first  saw  plaintiff  on 
the  tradic,  my  engine  and  train  were  running 
at  about  eighteen  or  twenty  miles  an  hour, 
and  I  was  about  a  half  a  mile  from  him,  and 
without  what  is  known  as  the  '  yard  limits.' 
My  engine  and  train  were  provided  with  the 
best  and  latest  improved  brake  appliances  now 
in  general  use  on  the  freight-oars  running  on 
the  great  railway  trunk  lines  in  the  state  of 
Texaa.  The  engine  had  a  whistle  and  a  bell, 
which  were  blown  and  rung;  also,  a  hand 
brake.  The  cars  on  the  train  haid  hand  bral<es. 
The  Mexican  National  crossed  defendant's 
track  about24  miles  north  of  Laredodepot,  but 
about  that  time  the  Mexican  National  track 
was  torn  up;  and  on  the  lOth  day  of  Sep- 
tember, 1885,  said  crossing  was  not  in  use, 
and  trains  of  defendant's  road  did  not  have 
to  stop  there."  Augustus  Smith  testified  as 
follows:  "During  September,  1885,  I  was 
conductor  of  the  train  of  defendant's  road. 
On  September  10,  1885,  *  *  *  the  traiu 
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on  which  I  was  conductor  on  bkM  day  Mt 
Laredo,  September  10, 1886,  bound  nortJbt.  I 
was  on  the  fourth  or  fifth  ear  from  the  engine, 
and  saw  a  roan  walking  oa  the  track, 'going 
in  the  same  direction  the  train  was  moving. 
When  the  train  got  witliin  a  reasonable  dto- 
tance  of  the  man,  the  engineer  whistled  for 
bim  to  get  off  the  traek.  The  man  was  in 
the  middle  of  the  track  going  north, — same 
way  the  train  was  going.  The  man  was 
deaf,  and,  of  course,  did  not  bear  the  whistl*. 
When  the  train  got  near  theamn,  the  engineer 
whistled  '  down  brakes'  to  draw  the  man's  at- 
tention ;  but  the  man  could  not  bear,  and  the 
engine  struck  him,  knocked  him  down,  and 
run  over  his  foot.  The  condition  of  the  track 
where  the  roan  was  hurt,  first-class.  It  was 
straight,  and  the  country  on  each  side  waa 
open.  To  the  north,  the  track  was  straight 
for  several  miles;  to  the  south,  for  half  amiia. 
The  country  was  open,  with  a  little  mesquite 
in  it,  but  not  much.  There  were  no  booses, 
streets,  or  public  improvements  of  any  kind 
in  that  vicinity.  The  right  of  way  was  dear 
all  along  the  place  wlrare  the  aoddeat  oc- 
curred, except  here  and  there  a  mesquite  buah 
which  bad  grown  in  the  last  year  or  two, 
but  not  enough  to  obscure  the  View  of  the 
train.  To  the  north,  Icould  see  several  miles 
along  the  track.  To  the  south,  at>out  half  a 
mile,  the  track  was  in  plain  and  unobstructed 
view.  When  I  first  saw  plaintiff  on  the  track, 
be  must  have  been  a  Iialf  a  mile  ahead  of  me. 
walking  on  the  track.  The  whistle  was 
eounded  to  v/ain  Jiim  of  the  approach  of  the 
train;  and,  when  the  man  did  not  get  off,  the 
engineer  whistled  for  bcakes,  and  the  brakes 
jrere  f^)plied  to  stop  the  train,  to  keep  from 
running  over  him.  When  the  whistle  sound- 
ed, plaintiff  was  about  four  hundred  yards 
ahead  of  the  train;  and  when  the  whistle 
sounded  'down  bralies'  the  man  was  about 
one  hundred  yards  ahead  of  the  train.  Idid 
not  know  plaintiff  before  he  was  hurt.  Never 
saw  bim  before." 

If  appellee's  statement  of  the  manner  in 
which  he  was  injured  be  accepted  as  true, 
then  a  case  probably  exists  in  wliiGh  it  might 
be  held  that  his  own  negligence  did  not  con- 
tribute to  the  injury ;  but  it  is  difficult  to  be- 
lieve that  his  version  of  the  transaction  is 
oorrect.  He  states  tliat  be  was  injured  while 
crossing  the  track,  on  which  he  was  not  mora 
than  15  seconds, — time  ordinarily  more  than 
sufilcient  to  enable  one  no  way  disabled  to 
cross  a  railway  track;  tlvat  he  looked  in  the 
direction  from  which  the  train  came  before 
entering  on  the  track,  and  saw  no  train  ap- 
proaching, although  he  oould  and  did  see  to 
the  round-house,  which,  according  to  his  own 
and  other  testimony,  must  have  been  distant 
at  least  three-quarters  of  a  mile.  His  peti- 
tion seeks  a  recovery  on  the  ground  that  he 
was  injured  while  crossing  the  railway  track 
at  a  public  crossing,  and,  as  evidence  of  neg- 
ligence on  part  of  appellant,  alleges  that  it 
was  the  duty  of  appellant  to  stop  its  train  at 
the  point  where  its  track  was  crossed  by  the 
track  of  the  Texas- Mexican  Railway  Com- 
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patif,  which,  bowever,  is  shown  not  to  have 
been  necRMary,  because  that  track  bad  been 
taken  up  before  that  time,  and  no  longer 
used;  bat,  had  this  not  been  so,  that  point  of 
crossing  was  about  200  yards  north  of  the 
place  where  appellee  was  Injured. 

The  charge  of  the  court  was  in  the  mnin 
based  on  the  theory  tbut  appellee  was  walk- 
ing on  the  track,  as  stated  by  the  other  wit- 
nesses, but  the  charges  were  not  strictly  ap- 
plicable to  the  uncontroverted  fact  of  the 
case.  That  appellee  was  deaf  is  a  conceded 
fact;  and,  in  determining  whether  the  serT- 
ants  of  appellant  used  such  care  as  was  in- 
cumbent on  them,  the  jury  should  have  been 
given  to  understand,  in  the  absence  of 
knowledge  on  their  part,  that  appellee  was 
deaf;  that  the  conduct  of  such  employes 
■hoald  be  considered  as  though  appellee  was 
n<M;  tbns  deficient,  and  their  care  measured 
from  that  stand-point. 

If  appellee,  as  be  states,  was  attempting  to 
cross  at  a  public  crossing,  be  was  not  a  tres- 
passer, and  it  was  incumbent  on  the  em- 
ployes of  appellant,  in  such  case,  to  exercise 
at  least  ordinary  care  for  his  protection ;  and 
what  would  be  ordinary  care  in  case  of  ex- 
posure to  danger  of  a  man  possessed  of  all 
his  faculties  would  not  be  such  care  as  to 
one  who  was  deaf,  and  therefore  unable  to 
hear  the  warnings  given  of  the  approaching 
train.  In  either  case,  the  supposition  might 
be  reasonably  indulged  and  acted  upon  that 
appellee,  having  ability  to  do  so,  would  leave 
the  track  when  warned  of  his  danger;  but 
the  act  wblch  would  warn  the  man  whose 
bearing  was  unimpaired  would  not  give 
warning  to  the  deaf  man.  In  the  absence  of 
knowledge  to  the  contrary,  or  of  some  fact 
which  ought  to  arouse  snspicion  that  this  is 
not  true,  employes  operating  a  railway  train 
may  assume  that  a  man  seen  at  a  public 
OTOseing,  or  elsewhere  on  the  track,  is  in 
possession  of  all  his  senses,  and  that  care  for 
his  own  safety  will  induce  him  to  use  them, 
and  to  act  on  the  warnings  conveyed  through 
tbem.  On  the  other  hand,  "deafness,  so  far 
from  exonsing  one  for  a  failnre  to  use  his 
eiyw-sight,  rather  imposes  upon  him  the  duty 
oC  increased  vigilance  in  the  employment  of 
that  faculty;  and,  when  contributory  negli- 
gence is  charged,  it  is,  as  a  rule,  not  suffi- 
cient for  the  plaintiff  to  urge  his  deafness  by 
way  of  excuse.  It  may  be  of  the  very  essence 
of  the  plaintiff's  default  thst,  being  deaf, 
he  put  himself  in  a  position  where  his  deaf- 
ness would  especially  expose  him  to  injury. 
The  rule  is,  caveat  surdtis."  Beach,  Con- 
trib.  Neg.  8  66;  Railway  Ck).  v.  Smith,  62  Tex. 
254. 

Among  other  like  charges,  the  conrt  gave 
the  following:  "(4)  If  you  find  from  the  evi- 
dence that  the  plaintiff  was  walking  on  the 
track  of  defendant  company's  railway  when 
he  received  the  injury,  if  he  received  any, 
and  that  he  may  have  been  wrongfully  on 
tlie  track,  or,  being  rightfully  there,  may 
have  negligently  remained  upon  it  until  too 
late  to  avoid  collision,  nevertheless,  if  the 


company's  servants  managing  the  train  dis- 
covered the  danger  to  which  the  plaintiff's 
negligence  was  exposing  him  in  time  to  pre- 
vent the  accident,  or  at  least  to  lessen  tbe  in- 
jury by  the  exercise  of  ordinary  care  or  dili- 
gence on  their  part,  but  negligently  failed  to 
do  so,  the  company  is  liable  in  damages. 
The  negligence  of  the  company  in  failing  to 
stop  or  sufficiently  slacken  the  train  when 
tiie  danger  was  discovered,  and  not  the  tres- 
pass or  negligence  of  the  plaintiff,  was  the 
proximate  cause  of  the  injury,  if  any  injury 
be  received,  under  each  state  of  facts. "  In 
view  of  the  facts,  this  charge  was  misleading, 
if  not  erroneous.  Appellee,  being  deaf,  was 
exposed  to  danger,  notwithstanding  alt  the 
warnings  which  were  or  conld  be  given  to 
him,  from  the  time  be  entered  npon  the 
track,  and  he  was  discovered  in  time  for  the 
employes  to  have  stopped  the  train  before  it 
reached  him ;  bat  It  was  not  discovered  until 
after  the  accident  that  his  condition  whs  such 
as  to  render  that  care  to  protect  him  which 
would  ordinarily  be  sufficient  to  protect  a 
man  similarly  situated  Insufficient  in  bis  case. 
Appellant  asked  the  following  charges, 
which  were  refused:  "The  jury  are  instruct- 
ed that  if  you  believe  from  the  evidence,  if 
any,  that,  when  defendant's  employes  in 
charge  of  the  train  became  aware,  or  had  rea- 
son to  believe,  tliat  plaintiff  would  not  prob- 
ably leave  the  railroad  track  in  time  to  avoid 
collision  with  said  train,  that  then  they  used 
ordinary  care  to  prevent  such  collision,  then 
you  will  find  in  favor  of  defendant.  The  jury 
are  instructed  that  if  they  believe  from  the 
evidence  that,  as  soon  as  the  agents  and  em- 
ployes of  defendant  became  aware  that  plain- 
tiff would  not  move  off  the  railway  track, 
they  used  all  tbe  efforts  in  their  power,  and 
within  their  means  and  ability,  to  stop  the 
train,  and  prevent  the  same  from  striking 
plaintiff,  but  that,  notwithstanding  such  ef- 
forts, they  were  unable  to  stop  the  train  in 
time  to  prevent  the  injury,  then  said  agents 
and  servants  were  not  guilty  of  negligence, 
and  your  verdict  must  be  for  defendant." 
These  charges  were  applicable  to  the  case 
made  by  the  facts,  would  have  called  the  at- 
tention of  tlie  Jury  to  a  vital  issue  in  the  case, 
and  the  first  was  strictly  correct,  even  if  ap- 
pellant was  injured  at  a  crossing,  and  they 
both  conceded  as  much  as  appellee  could  ask, 
if  he  was  injured  while  walking  on  the  track 
at  a  place  other  than  a  crossing.  If  appellee 
was  injured  while  walking  on  the  track,  as 
evidence  for  appellant  tends  to  show,  in  the 
absence  of  all  evidence  tending  to  show  that 
he  had  permission  or  right  to  be  there,  it 
must  be  held  that  he  was  injured  while  tres- 
passing on  appellant's  track ;  and  there  is  no 
single  fact,  if  that  testimony  be  true,  to  re- 
lieve him  from  the  charge  and  effect  of  con- 
tributory negligence.  By  "contributory  neg- 
ligence" we  understand  to  be  meant  such  act 
or  omission  on  the  part  of  a  plaintiff  as  an 
ordinarily  prudent  man  would  not  do  or  suf- 
fer under  similar  circumstances,  which,  con- 
curring with  a  negligent  act  or  omission  of  a 
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defendant,  becomes  the  proximate  cause  of 
an  injury.  Can  anj  one  suppose  that  any 
prudent  man.  bereft  of  the  sense  of  hearing, 
would  have  pursued,  under  the  same  circum- 
Btances,  the  course  of  conduct  attributed  to 
appellee  by  witnesses  for  appellant?  He 
must  have  known  the  danger  of  his  course, 
if  he  bad  ordinary  intelligence;  but,  if  appel- 
lant's witnesses  tell  the  truth,  he  used  no 
precaution  for  his  own  safety.  It  would  be 
a  harsh  rule  which  would  fix  liability  on  a 
defendant  for  a  failure  to  use  more  care  for 
the  safety  of  a  plaintiff  than  he  thought  nec- 
essary himself  to  use.  If  the  accident  oc- 
curred aa  witnesses  for  appellant  state,  there 
can  be  no  doubt  that,  by  tlie  exercise  of  ordi- 
nary care,  appellee  could  have  avoided  it.  In 
Railway  Co.  v.  Smith,  52  Tex.  185,  it  was 
said  that  "  the  law  presumes  that  a  person 
walking  upon  a  railroad  track  will  leave  the 
same  in  time  to  prevent  iujury  from  an  ap- 
proaching train  of  which  he  has  knowledge, 
or  should  have,  by  the  ordinary  use  of  the 
senses  of  hearing  and  seeing;  and  the  man- 
agers of  the  train  may  act  upon  tills  presump- 
tion." It  was  for  the  jury  to  determine  what 
the  facts  were,  and  charges  should  have  been 
given  with  reference  to  tlie  facts  in  evidence. 
The  effect  of  contributory  negligence  on  a 
plaintiff's  right  to  recover  has  been  recognized 
In  all  the  cases  passed  on  by  this  court  In 
which  it  was  involved,  and  Ibe  rule  fixing 
liability  or  denying  it  on  the  basis  of  compara- 
tive nexligence  has  been  condemned;  but 
there  may  be  expressions  in  some  of  the  opin- 
ions from  which  it  may  be  inferred  that  this 
court  intended  to  hold  that,  notwithstanding 
the  existence  of  contributory  neglit^ence  on 
the  part  of  a  plaintiff,  a  defendant  may  be 
liable  for  a  failure  to  use  ordinary  care.  We 
do  not  understand  such  a  ruling  to  have  been 
intended  in  any  of  the  cases  involving  inja- 
lies  on  railway  tracks  or  elsewhere,  but  un- 
derstand the  rule  to  be  that  contributory  neg- 
ligence on  the  part  of  a  plaintiff  defeats  bis 
action,  if  based  solely  on  negligence;  but  that, 
in  determining  whether  contributory  negli- 
gence exists  in  a  given  case,  the  age,  intelli- 
gence, and  capacity  of  a  plaintiff  must  be 
looked  to,  as  well  as  his  act  or  omission  at 
the  time  of  the  accident.  What  state  of  facts 
will  give  right  to  a  recovery  when  a  plaintiff 
is  shown  to  baye  been  guilty  of  contributory 
negligence,  it  is  not  now  necessary  to  con- 
sider. We  do  not  think  that  the  charges  gave 
the  jury  a  proper  conception  of  the  law  which 
should  have  governed  them;  that  the  charges 
referred  to  should  have  been  given ;  and  that 
a  new  trial  should  have  been  granted  on  the 
facts;  and  for  these  reasons  the  judgment 
will  be  reversed,  and  the  cause  remanded. 


Wood  ».  Citt  of  Galveston. 
laupreme  Court  qf  Texas.    Feb.  18, 1880.) 

Stbbw  Imfbotbmbkts  — PLaisiica — Wbitb — Ju- 
BisDionoN  OF  DisTBiOT  CounT. 
1.  The  oity  charter  of  Galveston  authorizes  tbe 
city  to  pave  and  improve  streets  whenever,  by  a 


vote  of  two  thirds  of  the  aldermen,  they  may  deem 
it  necessary,  provided  the  olty  pays  one-third,  and 
the  abutting  owners  two-thlroa,  of  the  cost.  Held, 
that  a  petition  by  the  oity  to  collect  of  an  abutting 
owner  nls  share  of  the  cost  is  insufficient  to  suji- 
port  a  judgment  by  default,  if  it  falls  to  allege 
that  the  two-thirds  vote  of  the  aldermen  was 
passed,  as  required. 

2.  Since  the  district  oourta  alone  have  power 
to  enforce  liens  against  land,  they  have  jurisdic- 
tion to  foreclose  the  lien  created  by  the  charter 
for  the  two-thirds  of  the  cost,  though  the  amount 
is  less  than  tSUO. 

8.  An  afSdavit,  on  a  motion  to  set  aside  a  de- 
fault on  the  ground  of  a  defect  on  the  face  of  the 
citation,  and  an  annexed  citation  showing  such  de- 
fect, and  alleged  to  be  the  citation  which  was 
served,  are  insufflcient  to  overthrow  the  return  of 
the  sheriff  showing  that  no  such  defect  existed. 

4.  Rev.  St.  Tex.  art  1228,  providing  that,  la 
order  to  compel  defendant  to  plead  at  the  return 
term,  "the  citation  must  have  been  served  at  least 
five  days  before  the  first  day  of  such  return-term, 
exclusive  of  the  days  of  service  and  return, "  does 
not  require  that  the  five  days  be  seoolar  days. 

Commissioners'  decision.  Appeal  from 
district  court,  Galveston  county. 

Trezevant  A  Franklin,  for  appellant.  Geo. 
P.  Finlay,  City  Atty..  for  appellee. 

AoEEB,  J.  The  city  of  Galveston  brought 
this  suit  against  Mrs.  Ann  E.  Wood  to  re- 
cover (458.66,  alleged  to  be  one-third  of  the 
cost  of  QUing,  grading,  and  paving  Twenty- 
Third  street  in  front  of  a  lot  belonging  to  de- 
fendant, and  abutting  on  said  street,  and  to 
foreclose  a  lien  on  the  lot  for  the  sum  sued 
for.  The  petition  was  filed  on  the  22d  day 
of  May,  1888,  and  citation  was  served  on  de- 
fendant on  the  29tb  day  of  the  same  month. 
The  court  convened  on  the  4:tb  day  of  June, 
1888;  and  on  the  8th  day  of  that  month,  the 
defendant  having  failed  to  answer,  judgment 
by  default  was  entered,  and  the  cause  passed 
for  the  assessment  of  damages  by  the  court. 
On  the  lltb  day  of  June,  defendant  filed  a 
motion  to  quash  the  citation,  and  set  aside 
the  judgment,  on  the  ground  that  the  cita- 
tion served  on  her  required  her  to  appear  at 
a  court  to  be  holden  on  the  first  Monday  in 
June  to  answer  a  petition  stated  therein  to 
have  been  filed  on  the  22d  day  of  the  same 
month.  The  motion  was  under  oath;  and  the 
copy  of  the  citation  attached  to  the  motion, 
and  alleged  to  be  the  one  delivered  to  defend- 
ant, recited  that  the  petition  was  filed  on  the 
22d  day  of  June.  This  motion  was  overruled; 
and  on  the  12th  day  of  June  the  court  as- 
sessed the  damages,  and  rendered  judgment 
final  for  the  sum  of  9483.12,  interest  and 
costs,  and  that  the  lien  claimed  by  plaintiff 
be  foreclosed,  and  the  lot  sold  to  satisfy  the 
judgment.  On  the  14th  day  of  June,  de- 
fendant filed  a  motion  to  set  aside  the  judg- 
ment on  the  ground  that  the  petition  shows 
that  "the  city  council  of  the  city  of  Galves- 
ton has  authority  to  grade,  shell,  repair,  pave, 
or  otherwise  improve  any  street  or  alley  in 
said  city  only  when,  by  a  vote  of  two-thirds 
of  the  aldermen  elected,  they  may  deem  such 
improvement  for  the  public  interest,  and 
said  petition  does  not  allege  that  such  vote 
was  ever  taken  or  made  by  said  city  council," 
and  said  petition  is  therefore  insufiicient  to 
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support  a  judgment  by  default.  On  the  19tb 
day  of  .Tune,  defendant  filed  an  amended  mo> 
tioD,  on  the  grounds  that  the  amount  in  con- 
troveray  was  not  within  the  jurisdiction  of 
the  district  court,  and  that  the  court  had  no 
jurisdiction  to  enforce  a  lien  created  under 
and  by  authority  of  the  charter  of  the  city  of 
Galveston.  The  motions  were  overruled,  and 
the  defendant  appealed.  The  first  assign- 
ment of  error  is:  "The  conxt  erred  in  hold- 
ing as  sufficient  to  authorize  the  judgment  by 
default  the  citation  stating  the  date  of  filing 
plaintiU's  petition  to  be  the  22d  day  of  June, 
1888,  while  the  term  of  the  court  when  de- 
fendant Is  cited  to  appear  is  stated  to  be  the 
lirst  Monday  in  June,  1888."  The  original 
citation  recited  that  the  petition  was  filed  on 
the22d  day  of  May,  1888;  and  the  sheriff's 
return  thereon  shows  that  tt  was  executed  on 
defendant  by  delivering  to  her  in  person  a 
true  copy  of  the  original.  The  motion  and 
affidavit  of  defendant  were  Insufficient  to 
overthrow  the  sheriff's  return,  and  the  court 
did  not  err  in  so  holding.  Randall  v.  Col- 
lins, 58  Tex.  231;  Gatlin  ▼.  Dibrell,  11  S. 
W.  Rep.  908. 

The  next  assignment  of  error  is:  "The 
court  erred  in  holding  as  sufficient  to  author- 
ize the  judgment  the  citation  served  on  de- 
fendant on  the  29th  day  of  May,  1888,  and 
that  said  citation  was  served  five  days,  as 
contemplated  and  required  bylaw,  before  the 
first  day  of  the  return-term,  to-wit,  the  4th 
day  of  June,  1888,  and  that  such  service  was 
sufficient  in  law  to  compel  defendant  to  ap- 
pear and  answer  at  a  terra  of  the  court  be- 
ginni  ng  on  the  4th  day  of  J  one,  1888 . "  Un- 
der this  assignment,  it  is  contended  that  the 
five  days  prescribed  by  statute  to  intervene 
between  the  service  of  citation  and  the  first 
day  of  the  term  to  which  it  is  returnable  must 
be  five  secular  days.  The  language  of  the 
statute  is:  "Art.  1228.  The  cltiition  shall 
be  served  before  the  return-day  thereof;  and, 
in  order  to  compel  the  defendant  to  plead  at 
the  return-term  of  ttie  court,  the  citation  must 
have  been  served  at  least  five  days  before  the 
first  day  of  such  return-term,  exclusive  of 
the  days  of  service  and  return."  Under  the 
act  of  December  22, 1836,  (1  Laws  Tex.  201.) 
which  simply  provided  that  the  citation  "shall 
be  executed  at  least  five  days  before  tlie  re- 
tnrn-day  thereof,"  it  was  held  tliat  there 
mnsl  be  five  intervening  days,  exclusive  of 
the  days  of  service  and  return.  O'Connor  v. 
Towns,  1  Tex.  107.  By  the  act  of  March  16, 
1848,  the  statute  was  amended  so  as  to  ex- 
clude from  computation  both  the  days  of 
service  and  return,  in  conformity  with  the 
decision  in  O'Connor  v.  Towns;  and  such 
has  been  the  statute  ever  since.  From  the 
beginning,  the  statutes  of  Texas  have  de- 
clared Monday  to  be  the  day  for  t>eginning 
the  termsof  courts;  and  we  think  that,  if  the 
legislature  had  designed  that  five  secular 
days  should  intervene  betwepn  the  day  of 
service  and  the  return-day  of  the  writ,  the 
law  would  so  declare.  The  unvarying  con- 
struction of  the  statute  has  been  that  service 


of  citation  on  Tuesday  t>efore  the  return-day, 
on  the  Monday  following,  Is  sufficient  to  re- 
quire appearance  of  the  defendant  at  the  re- 
turn-term. To  sustain  the  view  contended 
for  by  appellant,  we  think,  would  be  to  dis- 
regard the  long-established  construction  of 
the  statute,  and  to  add  to  it,  in  contraven- 
tion of  the  obvious  intent  of  the  le(;islature. 
Dickson  v.  Burke,  28  Tex.  118;  WiUIams  v. 
Downes,  30  Tex.  52. 

The  next  assignment  of  error  Is:  "The 
court  erred  in  holding  that  plaintifF's  petition 
was  not  insufficient  in  law  to  support  the  judg- 
ment, in  not  alleging  that  the  city  council  of 
Galveston  had,  by  a  vote  of  two-thirds  of  tlie 
adlermen  elected,  indicated  that  they  deemed 
the  improvement  in  question  to  be  for  the 
public  interest."  To  sustain  a  judgment  hy 
default,  the  petition  on  whicli  it  was  rend- 
ered must  be  good  on  general  demurrer;  that 
is,  it  must  contain  averments  which  in  terms, 
or  by  reasonable  intendment,  would  admit 
evidence  of  every  fact  essential  to  be  proven 
to  authorize  the  judgment.  The  petition  in 
tills  case  contains  the  following  averments: 
1.  "That,  by  virtue  of  its  chai-ter,  the  said 
city,  at  the  times  and  dates  hereinafter  named, 
was  invested  witli  full  power  and  authority 
to  grade,  shell,  repair,  pave,  or  otherwise  im- 
prove any  street  or  alley,  or  any  portion 
thereof,  within  the  limits  of  said  city,  when- 
ever by  a  vote  of  two-thirds  of  the  aldermen 
elected,  they  may  deem  such  improvement 
for  the  public  interest;  provided  the  city  paid 
one-third,  and  the  owners  of  the  property 
two-thirds,  thereof,  except  the  intersection 
of  streets,  which  was  to  be  paid  by  the 
city  alone.  Said  two-thirds  of  said  costs  to 
be  paid  by  the  owners  of  tlie  property  front- 
ing on  said  thoroughfares,  to  be  assessed  on 
or  against  said  property,  and  collected  by  the 
city,  whenever  such  improvement  is  complet- 
ed and  accepted  by  the  city  council  of  said 
city.  ^2)  That  the  charter  of  said  city  pro- 
vided tnat  the  city  council,  before  beginning 
any  such  improvement,  shall,  for  the  purpose 
of  acquiring  the  most  reliable  information 
practicable  of  the  probable  cost  thereof,  cause 
an  estimate  to  be  made  of  said  probable 
cost  by  the  city  engineer,  and  report  a  full 
list  of  all  fronting  lots  or  fractional  lots,  witli 
number  and  size  of  same,  and  numl>er  of 
block  in  which  situated,  and  the  names  of 
the  owners  thereof,  and  such  other  informa- 
tion as  may  be  required  by  the  city  council, 
and  that  said  officer  shall  enter  In  said  list, 
opposite  each  lot  or  fractional  lot  lying  and 
being  on  each  side  of  the  street,  avenue,  or 
alley  the  improvement  wheteof  is  conteui- 
plHted,  one-third  of  the  estimated  expense  of 
such  work  or  improvement  on  such  avenue, 
street,  or  alley,  fronting;  adjoining,  or  oppo- 
site such  lot  or  fractional  lot;  that  thereupon 
the  council  shall  determine  whether  the  said 
work  or  improvement  should  be  made,  and 
proceed  accordingly ;  that  when  said  work  or 
improvement  is  ordered  by  the  council,  and 
shall  have  been  completed,  the  council  shall 
cause  an  accurate  report  of  the  cost  thereof  to 
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be  made  by  said  of&oer ;  that,  as  part  of  said  re- 
port, said  officer  shall  presenta  list  of  tbelots 
or  fractional  lots  lying  and  being  on  each 
side  of  the  street,  avenue,  or  alley  so  im- 
proved, and  upon  sucb  list  of  lots  or  fractional 
lots,  sball  be  entered,  opposite  each  lotorfrao- 
tiooal  lot,  one-third  of  the  actual  cost  and  ex- 
pense of  such  work  or  improvement  on  said 
avenue,  street,  or  alley  fronting,  adjoining, 
or  opposite  sucb  lot  or  fractional  lot;  that 
upon  the  acceptance  and  approval  of  said  re- 
port and  list  by  the  city  council  said  amounts 
•hall  be  imposed,  levied,  and  assessed  by  the 
city  council  on  said  lots  or  fractional  lots,  re- 
spectively; and  that tbesame should  be  alien 
upon  the  property  until  paid.  (3)  That  here- 
tofore, to- wit,  on  the  4th  day  of  April,  1887, 
the  said  city  council  adopted  a  resolution  da- 
diiring  that  Twenty-Third  street  should  be 
improved  by  filling,  grading,  and  paving 
aaiue  fromavenoeK  to  avenue  ^i",  in  the  city 
of  Galveston,  and  ordering  the  city  engineer 
to  make  a  survey  and  estimate  of  the  cost  of 
said  improvement,  in  accordance  with  the 
charter  and  ordinances."  It  appears  from 
the  provisions  of  the  charter  set  out  in  the 
petition  that  to  authorize  the  improvement, 
and  fixing  one-third  the  cost  of  it  as  a  charge 
against  the  abutting  property,  the  city  coun- 
cil must  have  declared,  by  a  vote  of  two-thirds 
of  the  aldermen  elected,  that  they  deemed 
the  improvement  for  the  publicinterest;  then 
caused  the  estimate  to  be  made  by  the  city 
•r^ineer  of  the  probable  cost  of  the  improve- 
ment; and  then,  upon  the  estimate  so  fur- 
nished by  the  engineer,  the  council  should  have 
determined  upon  making  the  improvement. 
It  appears  from  the  petition  that  the  first  step 
taken  by  the  council  was  to  adopt  a  resolu- 
tion declaring  that  the  improvement  should 
be  made,  and  ordering  the  city  engineer  to 
make  a  survey  and  estimate  of  the  cost.  It 
la  not  alleged  that  two-thirdsof  the  aldermen 
elected  voted  at  any  time  to  make  the  im- 
provement, nor  is  it  alleged  that  the  deter- 
mination to  make  the  improvement  was  up- 
on tbe  engineer's  report  and  estimate  of  its 
cost.  It  is  i^ot  even  alleged  in  general  terms 
tliat  the  resol  ution  declaring  that  the  improve- 
ment sbould  be  made  was  adopted  in  conformi- 
tj  to  tbe  requirements  of  tbe  charter.  It  is  a  fa- 
miliar principle  that  the  authority  conferred 
upon  municipal  corporations  to  exercise  the 
taxing  power  is  to  be  strictly  construed,  and 
must  be  closely  followed.  Burrouglis,  Tax'n, 
872,  471;  Frosh  v.  City  of  Galveston,  73  Tex. 
409,  11  8.  W.  Jlep.  402.  We  think  tbe  re- 
quirement of  the  charter  as  stated  in  tlie  pe- 
tition, that  tbe  improvements  should  nut  be 
made  unless  two-thirdsof  thealdermen  elected 
should  vote  tlierefor.  a  very  important  re- 
quirement, and  a  condition  precedent  to  fix- 
ing one-third  of  the  cost  of  such  improve- 
ment as  a  charge  against  the  abutting  prop- 
erty; and  we  also  think  that  it  should  be  af- 
firmatively shown  that  the  aldermen  had  so 
voted.  In  the  case  of  Frosh  v.  City  of  Galves- 
ton, supra,  it  was  decided  that  the  engineer's 
report  of  the  prot)able  cost  is  a  condition  pre- 


cedent to  the  exercise  of  the  power  to  order 
the  improvement  made.  It  does  not  appear 
from  the  petition  that  that  condition  was  per- 
formed, but,  on  tbe  contrary  it  does  appear 
that  the  improvement  was  determined  upon 
without  sudi  report  and  estimate  of  probable 
cost.  We  think  that  proof  of  every  act  al- 
leged in  the  petition  to  have  been  performed 
by  plaintiff  would  not  sustain  tlie  judgment, 
and  that  the  court  erred  in  refusing  to  set  it 
aside. 

Under  the  eighth  and  ninth  assignmentsitis 
urged  that  tbe  court  did  not  have  jurisdiction 
of  the  case,  because  (1)  the  amount  in  con- 
troversy was  less  tlMtn  $500;  and,  (2)  tbe 
court  had  no  jurisdiction  to  foreclose  a  lien 
created  under  and  by  authority  of  the  charter 
of  the  city  of  Galveston.  We  think  the 
questions  here  presented  have  been  settled. 
by  previous  decisions,  adverse  to  appellant. 
In  the  cases  of  Boundtree  v.  City  of  Galvee- 
ton,  42  Tex.  613;  Allen  v.  City  of  Galveston. 
51  Tex.  802;  and  Adams  v.  Fisher,  63  Tex. 
654, — the  power  to  create  the  lien  against 
abutting  property  for  its  proportion  of  tlia 
cost  of  improvements  upon  the  streets,  as 
provided  by  the  ctiarter  of  the  city  of  Galves- 
ton, was  recognized  and  sustained.  The  dis- 
trict court  alone  has  jurisdiction  of  suits  for 
the  enforcement  of  liens  against  land.  Be- 
cause of  tbe  insufficiency  of  the  petition* 
we  are  of  opinion  that  the  judgment  of  tbe 
court  below  sliould  be  reversed,  and  the  cause 
remanded. 

Stayton,  0.  J.  Beport  of  commission  dt 
appeals  examined,  adopted,  and  judgmentie- 
versed,  and  cause  remanded. 


NoBUE  V.  MtsTEns  et  at, 
(Supreme  Court  of  Texa$.    Feb.  25, 1890.) 
iNTitBYBNTios— DrarMai^-JunaintHT, 
Where  an  intervenor  In  partition,  aninat 
whom  DO  afflrmatlve  relief  Is  asked,  fafls  to  ap- 
pear, fhe  interveotioa  ahoald  be  dismissed  with- 
out prejudice,  and  a  decree  that  he  take  "nothing 
by  his  Intervention"  is  erroneous. 

Appeal  from  district  court,  Harris  county. 
Frank  8.  Snrke,  for  appellant.    F.  if. 
Poland,  for  appeUees. 

Henrt,  J.  This  suit  was  brought  by  all 
of  the  heirs  of  Grace  B.  Koble,  except  one, 
against  that  one,  for  partition  of  land.  Ap- 
pellant intervened,  claiming  that  he  and  tlie 
other  heirs  of  his  father,  whose  names  were 
given,  owned  an  undivided  interest  of  une- 
half  in  the  lands  sought  to  be  partitioned. 
Plaintiffs  replied  to  Uie  intervention,  defend- 
ing against  it,  by  pleading  the  proceedings  in 
a  former  suit  as  an  adjudication  against  in- 
tervenor of  tbe  issue  of  title,  and  al»o  plead- 
ing the  statute  of  limitatioiia  of  five  years, 
but  not  praying  for  any  athrmative  relief 
against  the  intervenor.  The  intervener  did 
not  appear  at  the  trial,  and  a  decree  was  rea- 
dered  tliat  he  take  "nothing  by  his  interven- 
tion," and  directing  the  partition  of  the  land 
between  plaintiffs  and  defendant. 
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We  think  that  the  proper  Judgment  for  the 
court  to  have  rendered,  under  these  circum- 
stances, would  have  been  to  dismiss  the  in- 
tervention without  prejudice.  An  inter- 
venor  against  whom  no  affirmative  relief  is 
asked  by  the  pleadings  of  the  other  parties  to 
the  cause  occupies  so  much  the  position  of  a 
plaintiff  that  the  only  proper  action  to  take 
with  regard  to  him,  when  he  fails  to  appear, 
is  to  dismiss  his  suit  for  want  of  prosecu- 
tion. The  fact  that  the  intervention  is  in  a 
suit  for  partition  does  not  change  or  affect 
the  rule.  As  long  as  the  pleadings  or  evi- 
dence fail  to  show,  in  a  suit  for  partition, 
that  there  are  persons  interested  in  the  title 
that  is  the  subject  of  that  suit  who  have  not 
been  made  parties  to  it,  the  proceeding  may 
properly  be  prosecuted  to  a  final  d^'cree  and 
execution.  If  there  be  a  superior  title  out- 
standing in  persons  not  made  parties  to  the 
Buit,  or  if  there  be  persons  interested  in  the 
title  adjudicated  who  have  not  been  made 
parties,  their  title  would  remain  unpreju- 
diced, and  the  decree  rendered  would  not  be 
binding  upon,  or  of  any  effect  as  to,  them. 
It  was  not  incumbent  upon  plaintiffs  to  make 
either  the  intervenor  or  the  other  persons 
named  by  him  parties,  as  their  claims  did 
not  originate  in  the  title  of  which  they  sought 
partition,  but,  on  the  contrary,  were  adverse 
to  it.  If  plaintiffs  saw  proper  to  do  so,  they 
could,  by  making  its  owners  parties,  have  had 
that  or  any  other  adverse  title  litigated.  If 
they  did  not  do  so,  every  owner  of  a  title  not 
litigated,  and  every  owner  under  the  title 
that  was  in  issue,  not  properly  made  a  party 
to  the  proceedings,  should  have  been  left  un- 
prejudiced by  the  final  decree.  This  would 
have  been  the  effect  of  not  making  the  inter- 
venor a  party  to  the  suit.  The  effect  of  a 
judgment  upon  the  merits  against  him,  when 
he  bad  voluntarily  become  a  party,  is  to  bind 
him. 

Other  errors  assigned  are  not  properly  pre- 
sented for  decision  by  the  record.  The  judg- 
ment is  reversed,  and  the  cause  is  remanded. 


HOOKB  V.  FrrZBNSIETBB. 

(Supreme  Court  of  Texat.    Feb.  25, 189a) 

£XBMFLABT  DaUAQEB— FLSASINa. 

In  an  action  for  breach  of  contract,  a  gen- 
eral allegation  that  defendant  brokn  the  contract 
"willfully,  fraudulently,  and  with  malice "  is  not 
sufficient  to  authorize  a  recovery  of  exemplary 
damages. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Hardin  county. 

Action  by  Middleton  Hooks  against  Charles 
ntzenrieter  for  breach  of  contract.  Judg- 
ment for  defendant  for  want  of  jurisdiction. 
Plaintiff  appeals. 

P.  A.  Work,  for  appellant.  Douglass  c£ 
Lanier,  for  appellee. 


Hobby,  J.  There  was  no  error,  we  think, 
in  sustaining  the  defendant's  exceptions  to 
the  plaintiff's  petition.  It  alleged  with  par- 
ticularity tlie  contract  entered  into  between 
plaintiff  and  defendant;  its  breach  by  the 
latter,  for  which  actual  damagefl  were  claimed 
in  the  sum  of  $150.  It  does  not  appear  wheth- 
er the  contract  was  In  writing  or  verbal 
The  breach  was  further  alleged  to  have  been 
committed  by  the  defendant  "willfully, 
fraudulently,  and  with  malice,"  for  which 
exemplary  damages  were  sought  in  the  sum 
of  $2,000.  The  claim  for  actual  damages 
being  for  an  auionnt  less  than  $200,  it  was 
therefore  not  within  the  jurisdiction  of  the 
court,  unless  the  averments  were  sufficient 
to  entitle  plaintiff  to  a  recovery  for  exem- 
plary damages,  which  were  claimed  in  the 
sum  of  $2,000.  Whether  they  were  suffi- 
cient to  authorize  such  a  recovery  is  tlie  ques- 
tion in  the  case.  -This  question  has  been  dis- 
cussed in  several  cases.  In  the  case  of  Rich 
V.  Railroad  Co.,  87  N.  Y.  890,  it  was  elab- 
orately treated.  There  is  high  authority  for 
the  doctrine  that  "the  allowance  of  exem- 
plary damages  for  the  breach  of  a  contract  is 
a  departure  from  the  true  principles  of  the 
law  of  damages,  and  of  public  policy. "  Field, 
Dam.  28,  note;  Railway  Co.  v.  Shirley,  54 
Tex.  125,  148.  In  our  state,  however,  the 
right  to  sue  for  a  breach  of  contract  and  for 
a  tort,  where  both  grow  out  of  the  same 
transaction,  and  can  be  properly  litigated  to- 
gether, is  recognized.  Id.  148.  It  would  be 
difficult  to  formulate  an  inflexible  rule,  which 
would  apply  to  all  cases  of  this  character. 
The  allegations  upon  which  the  exemplary 
damages  are  sought,  should  show  that  the 
manner  in  which  the  breach  was  committed 
by  the  defendant  amounted  to  a  tort,  for 
which  an  action  would  lie  for  exemplarjr 
damages,  independently  of  any  right  to  re- 
cover actual  damages  by  reason  of  the  breach 
of  the  contract  alone.  The  general  aver- 
ments in  the  petition  before  us,  that  it  was 
done  "with  malice,  willfully,  and  fraudu- 
lently," etc.,  are  not  sufficient  for  this  pur- 
pose. The  facts  should  be  stated  attending 
the  breach,  so  that  it  could  be  ascertained 
from  them  whether  they  constituted,  as  al- 
leged by  the  pleader,  malice  and  fraud,  and 
whether  the  circumstances  connected  with 
the  breach  amounted  to  a  tort  At  common 
law  no  such  recovery  could  be  had  of  exem- 
plary damages  for  the  breach  of  a  contract, 
except  in  cases  of  breach  of  promise  of  mar- 
riage. In  many  cases  now,  against  common 
carriers,  they  are  recoverable  to  a  great  ex- 
tent by  reason  of  the  supposed  violation  of 
some  duty  springing  out  of  the  relation  be- 
tween the  parties.  The  judgment  in  the 
case,  we  think,  should  be  affirmed. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 
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Halcx)hb  et  al.  v.  Stubbletisld. 

{Supreme  Court  af  Texas.  Feb.  35, 1S90.) 

SEZBirps  —  UNLAwrtTL  Sbizubb  —  Btidehcb — ^Iw- 

aTBVOTions — Habmi^bss  Krbok. 

1.  In  am  action  against  a  sheriil  for  the  unlaw- 
ful selzTure  of  miil  maehinerjr  wbicli  oansed  a  de- 
lay of  10  days  in  putUog  the  macblDery  in  opera- 
tion, it  is  proper  to  show  the  value  of  the  use  of 
the  machinery  during  that  time  in  order  to  est!- 
mate  tbe  damage. 

2.  la  such  an  action,  an  instniotion  that  the 
sberilTa  return  is  oonclusire  is  harmless  error, 
where  the  fact  of  the  seizure  is  proved  independ- 
ently of  soch  return. 

Commisaionere' decision.  Appeal  from  dia- 
trict  court,  Hoiiaton  county. 

A.  A.  Aldrich  and/.  B.  Burnett,  for  ap- 
pellants. D.  A.  Nunn  and  S.  A.  Dami/,  for 
appellee. 

AiOKBB,  J.  D.  B.  Stubblefleld  broogbt 
tbia  suit  on  the  24th  da^  of  September,  liStl, 
against  S.  T.  Halcomb,  aberlff,  and  the  snre- 
tlea  on  hia  official  bond,  to  recover  damages 
alleged  to  have  been  aitstained  by  plaintiff  by 
reason  of  the  wrongful  seizure  of  aaw-mill 
machinery  undfr  an  execution  against  Col- 
lins &  Gregg.  The  plaintiff  in  the  execu- 
tion, and  surety  on  his  indemnity  bond  to  tbe 
sheriff,  made  theii»elves  parties  defendant, 
and  answered,  denying  the  trespa.s8  alleged, 
and  pleaded  that  the  sheriff  did  not  ta)<e  act- 
ual poeaession  of  tbe  machinei7,  or  disturb 
tbe  possession  of  idaintJff,  but  only  levied  on 
tbe  interest  of  Gregg  in  the  machinery.  Tbe 
trial  was  by  jury,  and  resulted  in  a  verdict 
and  judgment  for  plaintiff  for  9250,  from 
which  Ibia  appeal  is  prosecuted.  The  slner- 
iff'a  return  indorsed  on  ihe  execution,  r&> 
cited  that  be  had  aeized  and  taken  the  ma- 
chinery into  hia  poeaeaaion.  The  machinery 
was  not  in  operation.  It  waa  out  of  posi- 
tion, baving  been  talien  down,  and  was  scat- 
tered around  on  the  ground.  The  sheriff 
teatified  that  be  went  to  where  the  macliin- 
ery  was.  Informed  the  men  at  work  with  it 
that  he  levied  on  it,  and  requested  tliem  to 
inform  plaintiff  of  the  levy;  that  he  adver- 
tised the  machinery  for  sale,  and  after  8  or 
10  days  he  released  the  levy,  and  informed 
tbe  plaintiff  of  the  release.  Plaintiff  testified 
that  when  be  returned,  on  the  evening  of 
tbe  levy,  be  was  Informed  of  it;  that  his  em- 
ploye* quit  work  at  the  close  of  that  day; 
that  he  told  them  be  oonki  not  pay  their 
wages  unless  tbe  machinery  was  released 
from  the  levy;  that  the  belts,  pulleys,  and 
machinery  were  lying  around,  exposed  to 
tlie  weather;  that  he  knew  the  machinery 
was  injured,  but  could  not  estimate  the  ex- 
tent of  tbe  injury;  that  the  levy  was  on  the 
machinery  about  10  days,  and  the  operation 
of  the  mill  was  suspended  about  20  days  in 
consequence,  because  it  was  10  days  after  the 
levy  WHS  releaaed  before  he  could  get  his 
handa  together  again  to  go  ou  with  the  work 
of  putting  up  tlie  machinery;  that  be  had 
50,000  feet  of  timber  cut  down  in  stock  at 
tbe  time  of  tbe  levy  worth  $8  per  1,000  feet; 
and  that*  on  account  of  tbe  delay  occasioned 


by  the  levy,  it  became  worm-eaten,  and  a 
total  loss;  that  the  value  of  tbe  use  of  the 
machinery  when  in  operation  was  025  or  880 
per  day,  net;  that  he  waa  paying  his  sawyer 
950  per  month,  whether  the  mill  run  or  not. 

It  is  insisted  that  the  court  erred  in  admit- 
ting, over  the  objection  of  the  defendants, 
the  testimony  of  the  plaintiff  as  to  the  value 
of  the  use  of  the  machinery  when  in  opera- 
tion. It  is  l)elieved  that  there  is  no  error  in 
the  ruling  here  complained  of.  If  tbe  levy 
occasioned  a  delay  of  lU  days  in  putting  the 
machinery  in  operation.  It  necessarily  caused 
the  loss  of  tbe  earnings  for  10  days ;  and  it 
seems  to  Im  the  most  reasonable  method  at 
determining  the  extent  of  the  damage,  by 
showing  the  valne  of  the  nae  for  tbe  time  of 
the  delay. 

It  is  contended  that  tbe  court  erred  in 
charging  the  jury  that  the  sheriff's  .return 
on  the  execution  was  conclusive,  and  that 
it  was  plaintiff's  duty  to  respect  the  levy 
and  possession  of  the  sheriff.  In  view  of 
tlie  fact  that  the  levy  was  proven  independ- 
ently of  the  return,  it  there  was  error  In 
the  charge,  it  was  immaterial,  and  could  not 
have  injured  appellants.  It  is  thought  that 
the  judgment  is  correct,  and  should  be  af- 
firmed. 

Statton,  G.  J.  Report  of  commission  of 
appeals  examined,  tlieir  opinion  adopted,  and 
the  judgment  affirmed. 


Walkeb  e.  NOELL  et  al. 
(Supreme  Court  of  Texas.    Feb.  86, 180a) 
Keootubls  Iustbotcents— Paktiss. 
Where  there  is  no  evidence  that  defend- 
ant assumed  payment  of  a  due-bill  given  by  a  tliird 
person,  the  fact  that  be  did  pay  part  of  it  does  not 
render  him  liable  tor  tbe  balanoe. 

Commissioners'  decision.  Appeal  Iron  dis- 
trict court,  Angelina  county. 

B.  J.  Mantooth,  for  appellant.  H.  €f,  Lan» 
and  /.  i>.  Baun,  for  appellees. 

ACKBR,  J.  J.  B.  Walker  brought  suit  in 
the  justice's  court  against  J.  M.  Noell  and 
G.  M.  Koell,  for  ttie  sum  of  $49.06,  claimed 
as  balance  due  on  an  account  for  8162.25  for 
board  of  handa,  ti mber  f  u rnished,  and  baulUig 
done  for  Coy  &  Lampley  in  getting  cross-ties; 
credited  with  811S.20,  as  having  been  paid 
by  C.  M.  Koell.  A  trial  by  the  justice  re- 
sultedinjudgmentfor  plaintiff  for  the  amount 
sued  for,  and  defendants  appealed  to  the  dis- 
trict court,  where  tbe  case  waa  tried  without 
a  jury,  and  judgment  rendered  for  defend- 
ants, from  which  plaintiff  prosecutes  this  ap- 
peal. The  account  sued  on  was  made  up  of 
the  items  for  which  the  following  due-bill  was 
given:  "8162.25.  March  11th,  1888.  Amount 
due  to  James  Walker,  one  hundred  and  sixty- 
two  dollars  and  twenty-five  cts.  Got  & 
Lamplut."  Plaintiff  and  two  other  wit- 
nesses testified  that  the  due-bill  was  present- 
ed to  C.  M.  Koell,  and  he  verbally  promised 
to  pay  it,  and  did  pay  the  sum  of  $113.20. 


232 


SOUTHWESTERN  EEPOBTBR,  Vol.  13. 


(Tor, 


G.  M.  NoeU  testlQed  that  be  never  promised 
to  pay  the  acoouat  sued  on,  or  any  part  of  it. 
and  tbat  he  promised  to  pay  only  so  much  of 
the  due-biU  as  it  might  be  ascertained  on  set- 
tlement was  due  to  Coy  &  Lampley,  which  he 
paid  iu  the  8118.20  credited  thereon.  No 
witness  testified  that  either  of  the  defend- 
ants ever  assumed  payment  of  the  account 
sued  on.  The  court  found,  as  a  conclusion 
of  Jaw,  that  "the  defendants  are  not  legally 
bound  for  the  account  sued  on,  nor  any  part 
thereof;  never  having  in  any  manner  as- 
sumed to  pay  the  same,"  Under  the  sereral 
assignments  of  error,  it  is  urged  that  the 
court  erred  in  this  conclusion  of  law.  There 
being  no  evidence  at  all  upon  which  any  oth- 
er  conclusion  could  have  been  predicated,  it 
seems  to  us  a  usel&ss  consumption  of  time  to 
indulge  in  any  discussion  of  the  case.  We 
are  of  opinion  tbat  tlie  judgment  of  the  court 
below  is  correct,  and  should  be  affirmed. 

Statton,  C.  J.  .  Report  of  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


Bbu.  et  al.  t.  BoTD  et  al, 

{Suryreme  Court  of  Texas.    Feb.  25, 1890.) 
NBOOTULBLI    iNSTBUHKirra — Faticbiit— Contbibu- 

Tioir— EvTDiKoa. 

1.  A  party  wbo  signs  as  surety  a  note  renew- 
ing one  wherein  he  Is  a  joint  maker  Is  so  benefited 
by  the  new  note  as  to  render  bis  estate  liable  in 
equity,  upon  bis  decease,  for  the  payment  of  the 
new  note.  Following  Boyd  y.  Bell,  7  B.  W.  Rep. 
657. 

2.  Plaintiffs,  bankers,  held  defendants'  joint 
note,  and  one  of  the  defendants,  a  tax  collector, 
deposited  with  plalnttflstax  f  uodsooUeoted  by  him, 
part  of  which  plaintiffs  applied  In  payment  of  the 
note.  The  defendant  objected,  but  afterwards  ac- 
cepted from  plaintiffs  a  new  loan  for  the  amount 
of  the  note,  for  which  be  gave  a  new  note.  Held, 
that  the  first  note  was  thereby  discharged.  Fol- 
lowingBoyd  v.  Bell,  7  8.  W.  Bap.  657. 

3.  where  a  note  signed  by  a  principal  and  sev- 
eral sureties  is  discharged  by  a  new  note  signed 
by  the  principal  and  one  oi  the  sureties,  such 
surety,  on  being  compelled  to  pay  the  secood  note, 
cannot  exact  contribution  from  his  co-sureties  on 
the  first  note,  since  he  did  not  pay  such  first  note, 
but  merely  changed  the  form  of  the  contract 

4.  A  note  whose  time  of  payment  has  been  al- 
tered is  admissible  in  erldenoe  when  it  Is  shown 
that  the  alteration  was  made  by  the  maker  before 
delivery. 

Commissioners'  decision.  Appeal  from  dis- 
trict  court,  Ooliad  county;  H.  G.  Puuu^ 
ANTS,  Judge. 

For  statement  of  facts,  see  former  opinion. 
7  S.  W.  Rep.  667. 

8.  P.  Orimee  and  A.  B.  Feticolas,  for  ap- 
peUants. 

CoiXABD,  J.  When  this  case  was  befoi-e 
the  court  on  a  former  appeal,  it  was  held  that 
"plaintiffs  could  not,  without  Bell's  consent, 
apply  to  the  first  note  money  on  deposit 
known  to  be  collections  for  taxes;  but  it  is 
evident  from  the  facts  that  he  afterwards 
consented  to  the  application,  without  injury 
to  the  state,  by  accepting  from  them  a  loan 
of  the  amount  upon  tendering  them  the  last 


note,  which  th^y  accepted.  *  *  *  The- 
first  note,  then,  for  $850,  signed  by  Biffgs 
and  Baker,  was  fully  discharged."  Th» 
facts  on  the  last  trial,  so  far  as  plaintiffs' 
evidence  goes,  support  the  same  conclusion, 
though  there  is  quite  a  conflict  in  the  testi- 
mony; and  the  court  twlow  so  found.  It  is 
clear  that  tho  first  note  was  not  discharged 
until  the  last  note  was  executed.  The  first 
note  was  joint  and  several;  and  it  was  held 
on  the  former  appeal  that,  because  Von  Doh- 
ien's  liability  was  several,  be  was  lienefited 
by  the  change  of  his  liability  in  the  last  note 
as  a  joint  obligor  with  the  principal,  and 
that  such  benefit  was  a  good  consideration  to 
him,  so  that  the  cause  of  action  would  sor- 
vive,  after  his  death,  against  his  estate,  on 
the  last  note,  notwithstanding  it  was  only  a 
joint  note.  Boyd  v.  Bell,  69  Tex.  736,  7  S. 
W.  Rep.  657.  From  tMs  it  follows  tbat 
plaintiffs  oouJd  maintain  their  suit  against 
the  estate.  The  facts  of  the  case  are  not 
matenally  different  from  what  they  were  al- 
leged and  proven  to  be  on  the  former  trial;, 
and  the  formw  opinion,  upon  the  points  then 
presented,  is  the  law  of  the  case  on  these- 
points,  and  we  must  still  hold  as  before^ 

But  it  is  now  contended  that  tl>e  co-sure- 
ties of  Yon  Dohlen  on  the  first  note  ar» 
liable  to  his  estate  for  contribution,  upon  th» 
ground  that  be  discharged  the  first  note. 
There  would  be  no  diSleulty  in  establishing 
by  ample  authority  the  proposition  that, 
where  a  co-surety  pays  off  and  extinguisheft 
the  original  obligation  by  his  individual  note, 
he  would  be  entitled  to  contribution ;  but  w» 
are  unable  to  find  authority  for  holding  that 
be  would  tM  so  entitled  where  the  original 
obligation  Is  paid  and  discharged  by  a  new- 
note  of  the  principal,  and  one  at  the  sureties.. 
White  V.  Carlton,  52  Ind.  872;  Ralston  t^ 
Wood.  15  IlL  160;  Anthony  v.  PercifuU,. 
8  Ark.  4f94;  Stallworth  v.  Preijlur,  84  Ala. 
509;  and  Pinkston  v.  Taliaferro,  9  Ala.  548. 
The  surety  need  not  wait  for  suit,  but  may^ 
pay  the  debt  as  soon  as  he  is  obliged  to  do 
so.  He  must  be  able  to  show,  however,  that 
tha  principal  was  insolvent  at  the  time  of 
payment.  Brandt,  Sur.  §§  249. 254;  Baylies, 
Snr.  327,  832.  Von  Dohlen  did  not  discharg» 
the  first  note  by  his  own  negotiable  note. 
The  first  contract  was  merely  changed;  tb» 
principal  giving  a  new  note  with  Von  Doh- 
len as  a  joint  obligor,  though  in  fact  a 
surety  only.  Hence  it  cannot  be  said  that 
the  surety  paid  the  first  note,  and  so  the  law 
allowing  contribution  does  not  apply. 

Plaintiffs'  evidence  shows  that  the  change- 
in  the  date  on  which  the  note  was  to  become 
due  was  made,  at  the  instance  of  the  parties 
bound  by  it,  before  it  was  delivered  to  him; 
that  Boyd,  one  of  the  plaintiffs,  drew  up  the 
note,  and  handed  it  to  Bell,  to  have  it  signed 
by  him  and  Von  Dohlen ;  that  it  was  drawn, 
due  at  three  months.  Bell  took  it  away ;  and, 
when  he  returned,  it  was  signed  and  changed 
as  it  now  is,— due  at  "six"  months.  De- 
fendants' testimony  showed  a  contrary  8t«t6- 
of  facts,  but  the  court  found  that  the  note< 
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"waa  altered,  as  plaintiffs  contend.  It  was 
the  dutj  of  the  court  below  to  And  the  facts 
proved,  and  we  cannot  say  his  finding  was 
incorrect.  When  the  note  was  so  returned. 
Yon  Dohlen,  in  HtM'a  presence,  entered  on 
the  note.  "Three  months  paid,"  to  show,  as 
he  said,  that  three.months'  interest  hn4  been 
paid.  These  explanations,  if  troe,  sufficient- 
ly explained  the  apparent  alterations  in  the 
note,  and  relieved  it  of  all  suspicion.  The 
conrt  did  not  err  in  admitting  the  note.  We 
conclude  the  Judgment  shoold  be  affirmed. 

Statton,  0.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 


Pauieb  tt  al.  e.  Statb. 
(8iq»rem«  Court  of  Tenntatee.   Feb.  2S,  1800.) 

POOI.-SKLLIira — LlOCNSBS. 

Act  Tenn.  April  8, 1889,  entitled  ■  Ad  act  to 

Srovide  revenue  for  the  state, "  etc.,  imposing  a 
cense  fee  "upon  eacb  person  •  •  •  engaged 
in  selling  pools  upon  any  running,  trotting,  or  pac- 
ing race  In  this  or  in  any  other  state, "  does  not 
extend  the  law  authorizing  the  sale  of  pools  on 
noes  run  on  licensed  trades  wltbiB  the  state,  so  as 
to  legalize  the  selling  of  pools  on  races  taking  plaoe 
out  of  the  state. 

Appeal  from  criminal  eoott,  Davidson 
eouoty;  6.  S.  Bidlet,  Judge. 

Indictment  against  Palmer  and  Oartwright 
for  gambling.  Defendants  were  convidwdt 
and  brought  this  i^peal. 

a.  Hill  and  /.  if.  Quarlm,  for  appellants. 
ff.  W.  PiekU,  KVbj.  Oen.,  for  tlie  State. 

litntTOK.  J.  Appellants  bare  been  con» 
Tleted  of  gambling.  The  indictment  charged 
that  tbey  had  bet,  gaiflbled,  and  put  to  hazard 
upon  a  horse-race  run  upon  a  track  not  au- 
thorized by  this  state;  and,  in  a  seoond  count, 
ttiat  tbey  had  encouraged  and  promoted 
gambling  upon  races  upon  tracic  not  licensed 
bj  this  state.  The  case  was  tried  without  a 
Jury  upon  an  agreement  as  to  the  facts. 
The  agreed  state  of  facts  is  as  follows: 

(1)  That  the  defendants  did,  on  the  15th 
day  of  May,  1889,  and  before  the  present- 
ment in  this  case  was  found,  and  within  the 
City  of  Kashville,  Davidson  county,  state  of 
Tennessee,  and  within  the  jurisdiction  of 
this  conrt,  both  sell  and  offer  to  sell  wagers 
or  bets  upon  horse-races  to  be  run  both  in 
and  out  of  the  state  of  Tennessee,  upon  a  race 
trade  other  than  the  lawfully  chartered  or  in- 
corporated blood  horse  or  turf  association,  or 
trotting  association,  or  stoctc  or  agricultural 
fair  association.  (2)  In  this  case  there  were 
four  horses  to  be  run  in  the  race.  The  de- 
fendants offered  to  sell  at  public  outcry  the 
flrvt  choice  for  the  winner  in  said  race,  when 
•50  was  bid  therefor  by  a  by-stiinder,  which, 
being  the  highest  bid,  was  accepted,  and  the 
money  paid  over  to  the  defendants;  and 
thereupon  the  defendants  offered  the  second 
choice  on  the  horses  to  be  run  in  said  race, 
-whereupon  a  by-«tander  bid  $40,  wbioh  bid. 


being  the  highest,  was  acoepted.  and  the 
money  paid  over  as  before;  and  thereupon  the 
defendants  offered  for  sale  in  the  same  man- 
ner the  third  choice  of  the  horses  to  be  run 
in  said  race,  whereupon  a  by-stander  bid 
9S0,  which,  being  the  highest  bid,  was  ac- 
cepted; and  thereupon  the  defendant  offered 
the  remaining  and  unsold  horse  in  the  sama 
manner,  whereupon  a  by-etander  bid  920, 
which,  being  the  highest  bid,  was  also  ac- 
cepted. These  several  sums,  making  alto- 
gether the  gross  sum  of  $140,  from  which 
gross  sum  the  defendants  deducted  5  per  cent, 
or  $7,  as  their  compensation  for  their  services ; 
leaving  remaining,  net,  tl38.  On  the  suc- 
ceeding day  the  horse-race  was  run.  and  th« 
party  who  had  purchased,  in  the  manner 
hereinbefore  stated,  the  liorae  that  won,  or 
came  out  ahead,  in  the  race,  was  entitled  to 
and  did  receive  from  the  defendants  the 
whole  sum  of  flSS.  which  was  accordingly 
paid  over  to  said  party.  The  defendants 
kept  books  or  memoranda  of  each  bid  mads 
and  accepted,  as  hereinbefore  stated.  These 
transactions  hereinbefore  related  all  occurred 
in  a  room  called  a  "pool-ioom,"  or  place  foi 
selling  pools  on  horse-races.  This  partionlar 
race  was  run  upon  a  track  outside  of  the 
state  of  Tennessee,  but  in  the  state  of  Ken- 
tucky, and  within  the  six  months  next  pre> 
ceding  the  presentment  in  this  case.  This 
is  known  as  "auction  pools."  (3)  It  Is  fur- 
ther agreed  and  admitted  that  the  defend- 
ants, at  the  time  of  the  selling  of  said  pools 
as  stated  in  paragraph  2,  biS  duly  paid  to 
the  county  court  clerk  of  Davidson  oounty 
the  privil^e  tax  of  tfiOO  imposed  upon  pool- 
selling  by  an  act^of  the  general  assembly  of 
the  state  of  Tennessee,  entitled  "Au  act  to 
provide  revenue  for  ttie  state  ot  Tennessee, 
and  the  counties  thereof,"  approved  April 
8,  1889.  And  that  the  laid  clerk  of  the 
county  court  of  Davidson  county  had,  in  con- 
sideration of  the  payment  of  said  privilege 
tax,  duly  issued  and  delivered  to  the  defend- 
ant a  license,  as  provided  in  said  act  of  the 
general  assembly,  for  pool-selling,  and  that 
said  license  was  in  fnll  force  and  effect 
prior  to  the  15th  day  of  May,  1889,  and  on 
said  day.and  continuing  until  that  date. 

The  qnestion  for  decision  is  as  to  the  effect 
of  the  alleged  license  in  legalizing  the  sale  on 
pools  upon  races  run  outside  of  the  state. 
By  section  4870  of  the  Code  of  Tennessee,  it 
is  made  a  misdemeanor  to  "make  any  bet  or 
wager  for  money  or  other  valuable  thing." 
By  section  4881,  horse-racing  "upon  a  track 
or  path  kept  for  that  purpose"  is  exempt 
from  tlie  provisions  of  the  statute  against 
gam  ing.  The  betting  of  money  upon  a  horse- 
race upon  a  track  within  the  state,  not 
licensed  by  the  state,  has  been  held  to  be 
gambling,  within  section  4870.  Huff  v. 
State,  2  Swan,  279.  The  act  legalizing  racing 
upon  a  licensed  track  has  been  held  to  have 
been  intended  to  encourage  the  improvement 
of  domestic  stock,  and  not  intended  to  make 
gaming  lawful  ufton  races  run  outside  of  the 
state,  and  that  betting  upon  races  run  in  an- 
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other  state  was  a  misdemeanor,  under  sec- 
tion 4S70.  Edwards  v.  State,  8  Lea,  412; 
Daly  T.  State,  IS  Lea,  228;  State  v.  Black- 
bum,  2  Cold.  235.  By  the  revenue  act  of 
1885,  a  tax  of  S300  waaput  upon  the  occupa- 
tion of  pool-selling.  Acts  1885,  Extra  Sees. 
p.  48.  By  the  assessment  act  of  1887,  the 
occupation  of  pool-selling  was  declared  to  be 
a  privilege,  and  not  to  be  pursued  without 
license.  Act  1887,  p.  43.  By  the  revenue  act 
of  the  same  year,  a  tax  was  placed  upon  this 
business.  Act  1887,  p.  17.  By  the  assess- 
meot  act  of  1889,  §  52,  the  avocation  of  pool- 
selling  is  again  declared  a  privilege,  and,  as 
such,  not  to  be  pursued  without  lio-nse.  Act 
1889,  p.  168.  By  the  revenue  act  of  same 
year,  a  tax  is  placed  upon  each  person,  com- 
pany, or  corporation  or  agent  engaged  in 
selling  pools  upon  any  running,  trotting,  or 
pacing  race  in  this  or  any  other  state.  Acts 
1889,  p.  260.  If  the  selling  of  pools  be  not  a 
lottery. — a  question  not  here  decided,  for  rea- 
sons hereafter  noticed, — then  the  sale  of  pools 
upon  races  to  be  run  upon  a  track  licensed 
bv  this  state  would  not  be  gaming,  within 
our  statute.  Daly  v.  State,  13  Lea.  228. 
It  was,  however,  within  the  power  of  the 
legislature  to  make  the  business  of  selling 
pools  a  privilege,  and  to  assess  upon  the  priv- 
ilege such  tax  as  was  deemed  wise.  Both  of 
the  acts  erecting  pool-selling  into  a  privilege 
—that  of  1887,  and  that  of  1889— designate 
the  business  as  "pool-selling,"  without  fur- 
tlier  words  describing  the  limits  of  the  busi- 
ness. To  make  this  business,  by  its  general 
designation,  a  privilege,  would  no  more  au- 
thorize a  seller  to  sell  pools  upon  an  unlaw- 
ful race  than  does  the  liquor  dealer's  license 
authorize  him  to  sell  liquor  to  minors,  or  on 
Sunday,  or  within  four  miles  of  a  school- 
house. 

The  privilege  of  "selling  pools,"  whidi  is 
not  to  be  pursued  without  a  license,  is  lim- 
ited to  the  sale  of  lawful  pools;  that  is, 
pools  which  are  in  substance  bet  upon  races 
to  be  run  upon  a  licensed  track  or  turf  with- 
in this  state.  The  tax  assessed  upon  the 
privilege  by  the  acts  of  1885  and  1887  was 
assessed  upon  "pool-selling;"  no  effort  be- 
ing made  to  designate  whether  upon  races  in 
or  out  of  the  state.  Tlie  change  made  in  the 
assessment  of  the  tax  upon  this  occupation 
by  the  act  of  1889  is  made  by  adding  the 
words,  "in  this  state,  or  any  other  state." 
The  contention  is  that  the  addition  of  these 
words,  not  in  the  act  creating  the  privilege, 
but  in  an  act  simply  fixing  the  tax  upon  a 
privilege  created  by  another  and  different  act, 
operates  to  license  the  sale  of  pools  upon  races 
run  upon  unlicensed  tracks  in  this  state,  and 
upon  all  tracks  in  other  states,  and  that  the 
licensing  of  an  act  theretofore  criminal  op- 
erates to  make  the  act  legal,  and  entitles  it 
to  the  protection  of  the  law.  To  put  this 
construction  upon  this  clause  in  a  revenue 
act  would  operate  to  repeal  in  part  the  crimi- 
nal law  of  the  state,  and  to  make  lawful  a 
species  of  gambling  which  has  been  hereto- 
fore unlawful.    Was  it  the  intent  of  the  leg- 


lalature.by  words  added  to  the  language  there- 
tofore used  In  fixing  the  amount  of  tax  upon 
the  occupation  of  jMOl-eelling,  to  enlarge  the 
privilege  of  selling  pools  beyond  such  pools 
as  were  sold  upon  lawful  races  ?  Or  was  it  the 
intent  of  the  law-makers,  by  the  levying  of 
this  t»x,  to  create  the  privilege  of  selling 
pools 'upon  races  to  be  riin  outside  of  the 
state?  If  the  act  which  enumerated  and  cre- 
ated privileged  occupations  had  in  express 
words  authorized  the  licensing  of  the  busi- 
ness of  selling  pools  upon  races  run  in  other 
states,  we  should  then  have  had  a  very  differ- 
ent question  to  deal  with ;  for  in  that  case  there 
would  be  no  doubt  that  the  intent  of  the  leg- 
islation was  to  make  that  species  of  business 
a  privilege.  The  effect  of  such  legislation  in 
an  assessment  act,  in  repealing  the  statute 
making  such  pool-selling  criminal,  would  pre- 
sent a  very  grave  question.  But  the  ques- 
tion we  ha  ve  to  deal  with  here  is  as  to  whether 
the  legislature  intended,  by  the  words  they 
have  used  in  describing  this  business,  to  au- 
thorize or  license  the  sale  of  pools  u{)on  Illegal 
races. 

The  case  of  Dun  v.  Cullen,  13  Lea,  202,  is 
cited  by  the  learned  counsel  as  settling  this 
question  of  legislative  intent.  That  cause  was 
this:  The  business  of  commercial  agencies 
was  not  made  a  privilege  in  the  act  creating 
and  enumerating  privileged  avocations.  In 
the  revenue  bill,  a  tax  was  levied  upon  the 
occupation.  The  court  were  agreed  that  the 
language  of  the  revenue  act,  namely,  "that 
the  rate  of  taxation  on  the  following  privi- 
leges shall  be  as  follows, "  naming  the  avoca- 
tions, and  the  rates  of  tax  would  ordinarily 
be  sufficient  to  create  a  privilege,  and  forbid 
its  exercise  without  license.  The  "difficolty," 
said  Judge  Cooper,  speaking  for  the  court, 
"grows  out  of  the  fact  that  the  legislators 
h^  passed  two  acts, — one  of  them  apparently 
intended,  among  other  things,  to  designato 
tlie  taxable  privileges,  and  the  other  to  fix 
the  rate  of  taxation  upon  privileges;  and  tha 
doubt  is  whether  the  latter  act  was  actually 
intended  to  create  a  privilege."  "  The  point, " 
said  he,  "is  one  of  some  nicety."  He  re<ichea 
acondusion  of  thisquestion  by  thesuggestion 
that  this  business  of  a  commercial  agency 
was  "mentioned,  unquestionably,  with  the 
expectation  that  [it  was]  to  be  taxed;  and,  if 
the  legislature  have  used  language  sufficient 
to  enable  us  to  carry  that  intent  into  effect, 
it  would  seem  to  be  our  duty  to  effectuate  the 
in  tout.  We  think  this  the  bettor  conclusion, 
and  hold  the  occupation  taxable. "  13  Lea, 
205.  The  sole  inquiry  In  that  case  was  as  to 
whether  the  intent  of  the  legislature  was  to 
make  that  occupation  taxable;  and  the  duty 
of  the  court  was  to  carry  out  that  intoot,  it 
ma<le  sufilciently  plain.  There  the  question 
of  "nicety"  is  not  as  to  whether  the  legisla- 
ture intended  to  creato  pool-selling  a  privi- 
lege. That  they  have  done  In  express  words. 
But  did  they  intond.  by  the  words  used  in  de- 
scribing a  privilege  created  by  another  act,  to 
enlarge  it  so  as  to  make  legal  that  which 
by  the  general  law  was  criminal,  or  to  creata 
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a  new  and  different  privilege  from  the  one 
created  by  the  act  enameiating  taxable  priv- 
ilege? This  case  is  distingaisbable  from  that 
in  many  obvious  particulars. 

Keither  Is  the  case  of  State  t.  Duncan, 
reported  in  16  Lea,  at  page  81.  a  control- 
ling case.  By  an  act  approved  MHrch  80, 
1883,  it  was  made  a  misdemeanor  to  buy  or 
sell  futures.  By  the  assessment  act  ap- 
proved on  the  same  day,  the  business  of 
selling  futures  was  made  a  privilege,  and  a 
tax  assessed  by  the  revenue  act  thereon.  Tlie 
two  acts  then  passed  together  were  for  this 
reason  construed  tugetlier,  for  the  purpose  of 
arriving  at  the  meaning  and  intent  of  each. 
"The  effect  of  the  acts  of  1883,  talcen  to- 
gether." said  Judge  Coofeb,  "is  to  make  it  a 
misdemeanor,  both  in  the  buyer  and  seller,  to 
deal  in  futures  without  a  license,  and  at  the 
same  time  legalize  the  dealing,  by  tailing 
out  a  license. "  16  Lea,  81.  We  have  no 
such  case  here.  By  very  ancient  statute  law, 
betting  upon  races  other  than  such  as  were 
run  on  licensed  tracks  was  a  misdemeanor. 
This  exception  in  favor  of  domestic  races 
was,  in  its  evil  results,  comparatively  limited. 
To  extend  this  exemption  to  races  run  every- 
wbereis,  as  we  can  very  well  know  from  our 
knowledge  of  affairs,  to  open  the  doors  of 
gambling  establishments  aU  the  year  round. 
Did  the  legislature  intend,  by  the  revenue  act 
of  1889,  to  repeal  the  general  and  ancient 
laws  of  the  state,  which  made  such  betting 
criminal  ?  It  Is  not  the  case  of  two  acts  upon 
the  same  subject,  passed  upon  the  same  day; 
and  the  rule  of  construction  applicable  in  the 
Dun  Case  has  no  application  here. 

The  tax  upon  the  business  of  selling  pools 
upon  races  to  be  run  upon  licensed  tracks 
within  this  state  is  a  tax  upon  a  lawful  busi- 
ness, if  it  be  not  a  lottery, — a  question  which 
we  do  not  decide,  for  the  reason  that  a  ma- 
jority of  the  court  are  of  the  opinion  that, 
for  the  reasons  stated,  the  provisions  con- 
cerning the  sale  of  pools  upon  races  run  out- 
side of  the  state  is  ineffectual,  whether  it  did 
or  not  attempt  to  license  a  lottery,  as  it  did  not 
in  fact  license  pool-selling  on  races  run  out- 
side of  the  slate.  But,  so  far  as  it  seems  to 
be  a  tax  upon  the  celling  of  pools  upon  races 
not  no  run,  it  is  at  most  a  tax  assessed  upon 
an  unlawful  occupation.  Taxation  so  im- 
posed will  not  be  construed  to  operate  as  a 
license  legalizing  such  unlawful  lietting. 
Taxation,  even  under  the  form  of  a  privilege 
tax,  does  not  necessarily  operate  to  license 
the  business.  The  constitution  of  Michi- 
gan prohibited  the  passing  of  any  law  licens- 
ing liquor  dealers.  A  speciflc  tax  was  as- 
sessed upon  liquor  dealers.  It  was  held  by 
the  supreioe  court  of  ttiat  state.  Judge 
CooLKT  delivering  the  opinion,  not  to  be, 
in  its  legal  effect,  a  license  tax,  or  in  any 
way  to  sanction,  authorize,  or  countenance 
the  business.  "  The  idea, "  said  Judge  Coolet, 
"  that  the  state  lends  its  countenance  to  any 
particular  traffic  by  taxing  it,  seems  to  us  to 
rest  upon  a  very  transparent  fallacy.  It  cer- 
tainly overlooks  or  disregards  some  ideas  that 


must  always  underlie  taxation.  Taxes  are 
not  favors,  they  are  burdens.  They  are  neces- 
sary, it  is  true,  to  the  existence  of  government; 
but  they  are  not  the  less  burdens.  *  *  *  It 
would  be  a  remarkable  proposition,  under 
such  circumstances,  that  a  thing  is  sanc- 
tioned and  countenanced  by  the  government, 
when  this  burden,  which  may  prove  disas- 
trous, is  imposed  upon  it,  while,  on  the  other 
baud,  it  is  frowned  upon  and  condemned 
when  the  burden  is  withheld.  •  •  •  The 
taxation  of  a  thing  may  be,  and  often  is,  when 
police  purposes  are  had  in  view,  a  means  of 
expressing  disapproval,  instead  of  approba- 
tion. •  •  •  A  business  may  be  licensed,  and 
yet  not  taxed;  or  it  may  be  taxed,  and  yet  not 
licensed.  And,  so  far  is  the  tax  from  being 
necessarily  a  license,  that  provision  is  fre- 
quently made  by  law  for  the  taxationof  a  busi- 
ness that  is  carried  on  under  a  license  existing 
independent  of  the  tax."  He  concludes  a 
most  elaborate  discussion  by  saying:  "If  one 
puts  the  government  to  special  inconvenience 
and  cost  by  keeping  up  a  prohibited  trafBc,  or 
maintaining  a  nuisance,  the  fact  is  a  reason 
for  discriminating  in  taxation  against  him; 
and,  if  the  tax  is  imposed  on  the  thing  which  is 
prohibited,  or  which  constitutes  the  nui- 
sance, the  tax  law,  instead  of  being  inconsist- 
ent  with  the  law  declaring  the  illegality,  is  in 
entire  harmony  with  its  general  purpose,  and 
may  sometimes  be  even  more  effectual.  Cer. 
tainly,  whatever  discriminations  are  made  in 
taxation  ought  to  be  in  the  direction  of  mak- 
ing the  heaviest  burdens  fall  upon  those 
things  which  are  obnoxious  to  the  public  in- 
terest, wherever  that  is  practicable."  Young- 
blood  y.  Sexton,  32  Mich.  406. 

An  instance  of  a  license  which  does  not 
carry  with  it  protection  is  that  of  the  federal 
tax  upon  the  occupation  of  liquor  dealing,  in 
states  or  localities  where  such  trafllc  is  illegal. 
License  Tax  Cases,  5  Wall.  462.  Concerning 
this  class  of  cases,  it  is  said:  "Tiifse  burdens 
are  imposed  in  the  form  of  what  are  called 
'license  fees;'  and  it  has  been  claimed  that, 
where  the  party  paid  the  fee,  he  was  thereby 
licensed  to  carry  on  the  business,  despite  the 
regulation  which  the  state  government  might 
make  upon  the  subject.  This  view,  however, 
has  not  been  taken  by  the  courts,  who  have 
regarded  the  congressional  legislation  impos- 
ing a  license  fee  as  only  a  species  of  taxation, 
without  the  payment  of  which  the  business 
could  not  be  carried  on,  but  which,  neverthe- 
less, did  not  propose  to  make  any  business 
lawful  which  was  not  lawful  before,  or  to  re- 
lieve it  from  any  burden  or  restrictions  im- 
posed by  the  regulations  of  the  state. "  Cooley, 
Const.  Lim,  (5th  Ed.)  721.  The  tax  imposed 
by  the  act  of  1889  is,  so  far  as  it  is  imposed 
upon  the  illegal  business  of  selling  pools  upon 
races  run  upon  unlicensed  tracks,  not  oper^ 
ativeas  a  license,  and  does  not.  by  necessary 
implication,  repeal  the  criminal  law  affecting 
such  betting.  The  defendants  could  not, 
therefore,  interpose  their  receipt  for  this  tax 
as  a  defense  to  the  criminal  charM,  iThe 
judgment  must  be  afflrmed.oy^OOQlC 
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Brotvn  r.  State. 
(jSv/jpreme  Covrt  of  Tennestce.    Feb.  28, 1890.) 

LlOUIBB— BoOK-MAKDIO— COHBTBDOTIOS  OF  BTAS- 

UTE. 

AeteTenn.  1680,  o.  180,  impoeing  «  prlTilegre 
UeenM  on  book-making  at  bone-rooes,  does  not  ex- 
tend the  law  authorizing  persons  to  bet  on  horse- 
races run  on  a  licensed  track  vritibin  the  state,  so 
as  to  legalize  book-making  on  races  taking  place 
in  other  states. 

Error  to  criminal  court,  Davidson  county; 
O.  S.  Ridley,  Judge. 

Indictment  against  Henry  C.  Brown  for 
gambling. 

S.  mil  and  /.  if.  Quarles,  for  plaintiff  in 
error,  ff.  W.  Pickle,  Atty.  Gen.,  for  tiie 
State. 

FOLKES,  J.  Plaintiff  In  error  was  In- 
dicted and  convicted  for  gambling,  in  that 
be  "did  bet  and  put  at  hazard,  upon  a  cer- 
tain horse-race  run  upon  a  track  not  author^ 
ized  by  the  laws  of  Tennessee,  money  of  the 
value, "  etc.  The  ease  was  tried  by  consent 
before  the  judge  of  the  criminal  court  with- 
out a  jury,  who  found  the  defendant  guilty 
as  charged,  and  imposed  a  fine  of  S50.  Mo- 
tion in  arrest  and  for  new  trial  being  made 
and  overruled,  the  defendant  has  appealed  in 
error.  The  record  discloses  the  following 
facts:  The  defendant  had  taken  out  a  license 
under  the  act  of  1889,  c.  130,  p.  261,  entitled 
"An  act  to  provide  revenue  for  the  state  of 
Tennessee,  and  the  counties  thereof,"  where- 
in is  imposed  a  tax  orprivilege  license  in  the 
following  language:  "Book-makers  on  horse- 
races, each  agent,  Qrm,  or  person,  corporation, 
or  firms,  in  each  county,  each,  per  annum,  or 
any  shorter  time,  $25."  That  within  six 
months  preceding  the  finding  of  the  indict- 
ment the  defendant  had  acted  as  book-maker 
in  making  bets  on  a  horse-race  to  be,  and 
that  was  thereafter,  run  on  a  track  outside 
the  state  of  Tennessee.  The  transaction  is 
tiius  described  in  the  bill  of  exceptions: 
"There  were  four  horses  to  be  run  in  the 
race.  The  defendant  made  and  offered  at 
pnblic  outcry  tlie  following  pools  on  each 
norse,  to-wit:  $5  on  a  certain  horse  named, 
that  it  would  not  win.  This  pool  was  bought 
by  a  by-stander  for  $5,  making  in  this  pool 
eiO.  e6.66|  for  98.33}  that  another  certain 
horse  named  would  not  win.  This  pool  was 
bought  by  a  by-stander  for  $3.38|,  making  In 
this  pool  $10.  97.50  for  $2.50  that  another 
certain  named  horse  would  not  win.  This 
pool  was  bought  by  a  by-stander  for  $2.50, 
making  in  this  pool  $10.  $8  for  $2  that  an- 
other certain  named  horse  would  not  win. 
This  pool  was  bought  by  a  by-stander  for  $2, 
making  $10  in  this  pool.  On  the  succeeding 
day  the  race  was  run,  and  the  party  who  had 
bought  the  pool  on  the  winning  horse  was 
entitled  to  and  did  receive  from  the  defend- 
ant the  $10  in  the  pool  purchased  by  him. 
The  party  only  who  purchased  the  pool  on 
the  winning  horse  was  entitled  to  the  money 
in  bis  pool.  If  the  horse  lost,  the  seller  of 
the  pool,  the  defendant,  would  and  did  retain 
the  entire  pool;  the  money  in  each  pool  con- 


stituting the  stake,  the  winner  taking  the 
whole  stake  or  pool.  This  making,  offering, 
and  selling  of  the  pools  was  all  conducted  in 
a  place  or  room  called  a  'pool-room,'  where 
pools  are  sold  on  horse-races.  The  defend- 
ant kept  books  or  memoranda  of  each  bid 
made  and  accepted,  as  hereinbefore  stated." 

The  defendant  had  also  taken  out  a  license 
under  the  same  act  of  1889,  wherein,  under 
the  head  of  "Pool-Selling,"  it  is  enacted  that 
"each  person,  company,  firm,  or  corporation, 
or  agent,  engaged  in  selling  pools  upon  any 
running,  trotting,  or  pacinr  race  in  this  or 
any  other  state  therein,  each,  per  annum,  or 
shorter  time,  $500." 

From  the  argument  of  counsel  at  the  bar 
we  are  led  to  infer  that  the  transaction  shown 
In  this  cause  is  not  now  sought  to  be  iusti- 
tied  under  the  last-mentioned  license.  If  we 
are  mistaken  in  this,  it  is  sufficient  to  say 
that  the  defendant  can  find  no  refuge  here, 
for  the  reasons  fully  given  in  the  opinion  of 
this  court  in  the  case  of  Palmer  v.  State,  an- 
te, 233,  (heard  and  disposed  of  at  the  same 
time  with  the  case  now  under  consideration.) 
which  will  not  be  repeated  here.  It  is  some- 
what curiuus,  however,  that  the  transaction 
as  stated  in  that  portion  of  the  record  which 
we  have  so  largely  quoted  should  be  spoken 
of  so  frequently  therein  as  the  "pools  sold," 
when  it  is  manifest  that,  stripped  of  needless 
verbiage,  there  was  no  selling  of  pools  in  the 
commonly  accepted  sense  of  the  term.  It 
was  in  fact  a  public  offer  by  the  defendant, 
under  the  title  of  "book-maker,  "to  bet  against 
each  of  the  horses  named  for  the  race. 
Against  one  he  offered  to  bet  even  money, 
against  another  two  for  one,  against  anoth- 
er three  for  one,  and  against  another  four 
for  one.  Each  bet  was  accepted  by  some  one 
present,  and  the  amount  such  person  pro- 
posed to  bet  was  handed  to  the  book-maker, 
as  stakeholder,  until  the  race  was  run,  he  is- 
suing a  card  showing  the  amount,  terms  of 
bet,  and  name  of  the  horse.  Whatever  may 
have  been  the  object  in  persistently  speaking 
of  thus  "selling  pools,"  it  is  finally  admitted 
that  the  defendant  was  acting  as  a  book- 
maker, within  the  sense  of  the  $25  license. 

The  main  contention  here,  on  belialf  of  the 
defendant  in  the  present  case,  is  that  the 
transaction  disclosed  in  this  record  is  known 
as  "book-making,"  and  is  protected  and  made 
a  privilege  under  the  $25  license  above  here- 
in quoted.  It  will  be  noticed  that  under  the 
$500  tax,  as  to  pool-selling,  it  is  extended  in 
terms  to  races  in  this  or  any  other  state; 
while  in  the  book-making  tax  nothing  is  said 
as  to  where  the  race  is  to  be  run.  The  argu- 
ment is  that,  the  latter  tax  being  without 
limit  as  to  place  of  race,  the  court  should  im- 
ply none;  and  that,  having  accepted  the  pe- 
cuniary consideration  for  sncb  license,  it 
would  be  in  bad  faith  for  the  state  to  now  in- 
sist on  a  limitation  not  contained  in  the 
license,  nor  in  the  act  autliorizing  it;  that  it  is 
as  competent  for  the  state  to  legalize  book- 
making  on  races  run  out  of  the  state  as  in  it. 
Without  elaboration,  it  is  suflBcient  to  say  that 
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if  it  were  to  be  granted  tbat  (he  legialature 
bad  sucb  power,  and  could  exercise  it  in  a 
revenue  bill,  this  court  would  never  assume 
that  the  legiBlature  had  intended  to  grant 
aach  a  privilege,  where  the  act  does  not  in 
terms  so  provide,  and  where  it  does  not  by 
any  fair  implication  disclose  sucb  an  inten- 
tion. 

At  the  time  of  the  passage  of  this  act  it 
was  lawful  to  bet  on  a  horse-race  run  upon  a 
lie<>nsed  track  in  this  state,  and,  being  so,  the 
legislature  might  well  license  the  privilege 
of  Ijook-mHkmg  (which  is  one  of  the  most 
common  forms  of  betting  on  a  horse-race)  as 
to  races  so  run;  while  under  judicial  decis- 
ions, presumably  known  to  the  legislature,  it 
was  unlawful  to  bet  upon  races  to  berun  outof 
the  state.  Edwards  v.  State,  8  Lea,  411.  In 
this  condition  of  the  law,  we  must,  in  the 
effort  to  arrive  at  the  intention  of  the  legis- 
lature, presume  that  it  purposed,  by  the  use  of 
general  language,  to  license  a  then  legal,  but 
not  a  then  illegal,  form  of  betting.  That 
book-making  whs  intended  to  be  confined  to 
races  to  be  run  in  this  state,  and  upon  licensed 
tracks  in  this  state,  would  be  the  construc- 
tion, therefore,  tliat  we  would  be  compelled 
to  place  upon  the  book-makers'  tax,  if  it 
stood  alone  upon  ttie  statute  book.  But  the 
question  is  placed  beyond  the  region  of  de- 
bate, when  we  find  that  in  the  very  sameact 
the  legislature,  when  it  comes  to  tax,  but  not 
license,  pool-selling,  (merely  another  form  of 
betting,)  on  races  to  be  run  outside  of  the 
state,  has  said  so  in  no  ambiguous  terms. 
Eigjretsio  unius,  exaliuio  alterius.  Again, 
to  extend  the  license  to  a  race  run  out  of  the 
state  would  be,  by  implication,  to  repeal  the 
criminal  laws  of  the  state,  which  construe-  j 
tion  is  never  given  to  a  statute  unless  the  re-  ! 
pugnance  is  clear  and  unavoidable ^  while  to 
limit  it  as  we  do  to  races  to  be  run  in  the 
state  on  a  licensed  track  avoids  all  repug- 
nance, and  all  couQict  with,  or  implied  repeal 
of.  the  law  as  it  existed  at  the  time  of  the 
passage  of  the  act  in  question.  We  have  not 
discusted  the  moral  aspect  of  the  subjfict  so 
much  lauded  on  the  one  hand,  and  condemned 
on  the  other,  in  argument  at  the  bar,  for  tbe 
reason  that  this  phase  of  the  question  is  one 
that  addresses  itself  to  the  legislative,  and 
not  to  tbe  judicial,  department  of  the  govern- 
ment. As  individuals,  we  may  have  and  en- 
'tertain  views  on  this  as  on  all  questions  af- 
fecting the  welfare  of  the  public;  but  as 
judges  our  duty  ends  in  expounding  tbe  laws 
as  they  come  from  the  hands  of  the  legisla- 
ture, when  they  are  not  in  conflict  with  the 
constitution  of  tbe  state.  Let  tbe  judgment 
be  affirmed,  with  costs. 


Stats  »  rri.  Hbbdkbson  et  ai.  t.  La- 

BUBUB,  Secretary  of  State. 

(Supmne  Coiert  of  JfiMOUrL    Feb.  24, 1890.) 

Corporations— TAXATioir—BxBKPTioNs. 

1.  Const.  Mo.  art  10,  i  21,  provides  that  no 

corporation,  company,  or  association,  other  than 

those  formed  for  benevolent,  religious,  scientific, 


or  educattoDol  pui^oses,  shaU  be  created  unless 
the  persons  named  as  corporators  shall  first  pay 
into  the  state  treasury  ISO  for  the  first  15,000  of 
capital  stock,  and  Ifi  for  every  additional  tlO,0QO  of 
stock.  Bev.  St,  Mo.  1889, 1 2821,  provide*  that  as- 
sociations may  b«  incorporated  for  benevolents  re- 
ligions, scientific,  fraternal,  beneficial,  and  educa- 
tional purposes;  and  section  StSili  provides  for  the 
incorporation  of  any  aasociatlon  whloh  tends  to  tbs 
public  advantage  in  relation  to  education,  litera- 
ture, history,  or  skill  among  the  learned  profes- 
sions. Held,  that  an  association  for  the  "enoonr- 
agemeat  of  debating,  reading,  and  Uteratiire,  and 
the  enjoyment  of  rauonal  and  social  amuseraents, 
and  the  playing  of  ten-pins,  chess,  and  checkers, 
and  other  fawrul  games  of  the  kind, "  but  whloh 
excludes  all  drinks,  and  has  no  connection  with 
business  purposes  of  any  kind,  nor  politics,  nor 
has  in  view  any  pecuniary  profit  of  any  kind,  mt^ 
be  incorporated  without  uie  payment  of  the  tax. 

2.  So  mnch  of  Rev.  St.  Ho.  1889,  i  2884,  aa  un- 
dertakes to  allow  corporations  to  be  created  for 
other  than  benevolent,  religious,  scientiflo,  or  ed- 
ucational purposes,  without  payment  of  the  tax, 
violates  Const.  Mo.  art.  10,  {  81,  requiring  tbat  cor- 
porations other  than  thoee  mentioned  shall  pro- 
vide for  a  capital  stock,  and  paj  a  tax. 
Bar,  O.  J.,  and  Ba^oa,  J.,  disseoUng. 

Application  for  mandamus. 
&ib»on.  Bond  &  Gibson,  for  petitioners. 
The  Attorney  General,  for  respondent. 

Black,  J.  Tbe  relators  joined  in  artiolw 
of  agreement  for  tbe  purpose  of  being  incor- 
porated by  the  name  of  the  "La  Fayette  Park 
Club,"  under  article  10,  c.42,  Bev.  St.  1889, 
which  article  consists  of  sections  numbered 
from  2821  to  2335.  On  tbe  petition  of  the 
relators,  the  circuit  conrt  of  the  city  of  St. 
Louis  made  a  pro  forma  decree,  declaring 
that  the  articles  of  agreement  and  the  pur- 
poses of  the  association  came  within  tbe  pur- 
view of  said  article,  and  were  not  iiuionsist- 
ent  with  tbe  constitution  or  laws  of  the 
United  States  or  of  this  state.  The  decree 
was  made  pursuant  to  section  2822.  The  ar- 
ticles of  agreement  and  the  decree  having 
been  duly  recorded  in  the  office  of  the  record- 
er of  deeds,  the  relators  presented  tbe  same 
to  the  secretary  of  state,  and,  without  tbe 
payment  or  offer  to  pay  the  tax  mentioned  in 
section  21  of  article  10  of  the  constitution, 
requested  him  to  file  the  same,  and  make  out 
and  deliver  to  them  a  certified  copy  thereof; 
that  being  the  final  act  which  gives  to  the  as- 
sociation a  corporate  existence.  Tbe  secre- 
tary refused  to  file  the  articles  and  issue  a 
certified  copy,  and  hence  this  proceeding 
against  him  by  mandamut. 

The  refusal  of  the  secretary  is  put  upon 
the  ground  tbat  the  proposed  corporation  is 
not  one  for  benevolent,  religious,  scientific, 
or  educational  purposes,  and  therefore  not 
exempt  from  the  payment  of  the  tax;  and  on 
the  further  ground  that  this  association 
could  only  be  incorporated  for  tbe  purposes 
designated  in  its  ctiarter,  under  section  2834, 
and  that  that  section  is  unconstitutional  and 
void.  The  objects  and  purposes  of  the  pro- 
posed corporation,  as  set  forth  in  tbe  articles 
of  agreement,  are  as  follows:  "The  purposes 
and  scope  of  said  cwporation  shall  be  for  the 
encouragement  of  debating,  reading,  and 
literature,  and  the  enjoyment  of  rational 
social  amusements,  and  the  playing  of  ten- 
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pins,  chess,  and  checkers,  and  other  lawful 
games  of  the  kind.  But  it  is  hereby  ex- 
pressly declared  that  there  shall  be  no  saloon 
in  connection  with  said  club,  and  no  drinks 
shall  be  sold  bj  the  said  club  or  any  of  its 
members.  It  is  further  declared  that  this 
association  shall  have  no  connection  with 
any  manufacturing,  agricultural,  or  business 
purposes  of  any  kind,  nor  shall  it  have  any 
connection  with  politics  or  a  political  organ- 
ization, nor  shall  it  have  in  view  any  pe- 
cuniary profit  of  any  kind,  but  It  shall  be 
limited  to  the  general  objects  above  set 
forth."  Section  21  of  article  lOof  the  consti- 
tution provides:  "No  corporation,  company, 
or  associal  on,  other  than  those  formed  for 
benevolent,  religious,  scientiOc,  or  educa- 
tional purposes,  shall  be  created  or  organized 
under  the  laws  of  this  state,  unless  tiie  per- 
sons named  as  corporators  shall,  at  or  before 
the  filing  of  the  articles  of  association  or  in- 
corporation, pay  into  the  state  treasury  fifty 
dollars  for  the  first  fifty  thousand  dollars  or 
less  of  capital  stock,  and  a  further  sum  of 
five  dollars  for  every  additional  ten  thousand 
dollars  of  its  capital  stock,"  etc.  Section 
2821  of  the  Revised  Statutes  of  1889  provides. 
In  general  terms,  that  associations  may  be  in- 
corporated for  "benevolent,  religious,  scien- 
tific, fraternal,  beneficial,  or  educational  pur- 
poses;" and  section  2825  enters  more  into 
details,  and,  after  providing  for  the  forma- 
tion of  corporations  for  benevolent  and  re- 
ligious purposes,  provides:  "Any  school, 
college,  institute,  academy,  or  other  associa- 
tion formed  for  educationsd  or  scientific  pur- 
poses, including  therein  any  association 
formed  especially  to  promote  literature,  his- 
tory, science,  information,  or  skill  among  the 
learned  professions,  intellectual  culture  in 
any  branch  or  department,  *  *  *  and, 
In  general,  any  association,  society,  company, 
or  organization  which  tends  to  the  public  ad- 
vantage, in  relation  to  any  or  several  of  the 
objects  above  enumerated,  and  whatever  is 
incident  to  such  objects,  may  be  created  a 
body  corporate  and  politic." 

In  the  view  we  take  of  this  case,  it  is  un- 
necessary to  recite  other  statutory  provisions. 
Section  21  of  article  10  of  the  constitution  is 
plain.  By  it  no  association  can  be  incorpo- 
rated for  any  purpose  other  than  for  benevo- 
lent, religious,  scientiBc,  and  educational 
purposes  without  the  payment  of  the  tax. 
This  tax,  it  wUl  be  seen,  is  fixed  at  $50  for 
the  first  950,000  or  less  of  capital  stock,  and 
at  $5  additional  for  every  additional  $10,000 
of  stock.  Now,  it  is  plain  that  the  payment 
of  the  tax  cannot  be  evaded  by  organizing  a 
corporation  under  a  law  which  makes  no 
provision  for  stock.  It  is  equally  clear  that 
the  legislature  has  no  power  to  authorize  the 
evasion  of  the  payment  by  allowing  corpora- 
tions to  be  organized  under  this  benevolent 
law,  as  it  is  called,  without  a  capital  stock. 
This  court  held  in  express  terms  in  State  v. 


McOrath,  95  Mo.  193,  8  S.  W.  Rep.  425,  that 
the  payment  could  not  be  avoided  by  reason 
of  a  legislative  declaration  that  the  corpora- 
tion was  one  formed  for  benevolent  purposes, 
when  the  law  under  which  it  was  brought 
into  existence  showed  that  it  was  a  money- 
making  institution.  To  give  effect  to  the 
constitution,  corporations,  not  falling  within 
one  of  the  four  classes,  must  be  organized,  if 
at  all,  under  some  law  providing  for  capital 
stock.  In  so  far,  therefore,  as  section  2834 
undertakes  to  allow  corporations  to  be  cre- 
ated for  other  than  benevolent,  religious, 
scientific,  or  educational  purposes,  it  is  void. 
The  important  question  here,  however,  is 
whether  the  proposed  corporation  can  be  fairly 
said  to  beonefor  educational  purposes.  And 
it  is  to  be  observed,  in  the  first  place,  that 
the  constitution  uses  the  words,  "for  benev- 
olent, religious,  scientific,  and  educational 
purposes,"  in  a  broad  and  compreliensive 
sense.  The  corporations  thus  exempted  from 
the  payment  of  the  tax  are,  to  a  certain  ex- 
tent, mentioned  in  contradistinction  to  such 
as  are  organized  for  pecuniary  profit.  As 
applied  to  minors,  it  has  been  said  "educa- 
tion" comprehends  not  merely  the  instruc- 
tion received  at  school  or  college,  but  the 
whole  course  of  training,  moral,  intellectual, 
and  physical.  Ruohs  v.  Backer,  6  Heisk.  395. 
The  following  definition  appears  to  have  been 
prepared  with  care:  "'Education' is  the  bring- 
ing up,  physically  or  mentally,  of  a  child,  or 
the  preparation  of  a  person,  by  some  due 
course  of  training,  for  a  professional  or  busi- 
ness life  or  other  calling."  6  Amer.  &  Eng. 
Cyclop.  Law,  158.  The  objects  and  purposes 
of  the  proposed  corporation  are:  (1)  The  en- 
couragement of  debating,  reading,  and  litera- 
ture; (2)  the  enjoyment  of  rational  social 
amusements ;  (3)  the  playing  of  ten-pins,  chess, 
checkers,  and  other  lawful  games  of  the  kind. 
The  first  of  these  declared  purposes  is  clearly 
educational,  and  the  others  seem  to  be  added  as 
matters  of  amusement,  and  incidental  to  the 
first.  That  they  are  incidental  is  shown  by 
the  8ubseq\ient  statements,  wherein  it  is  ex- 
pressly declared  that  there  shall  be  no  saloon 
in  connection  with  the  club;  that  drinks 
shall  not  be  sold  by  it,  or  any  of  its  members; 
and  that  the  association  shall  not  have  in 
view  any  pecuniary  profit.  Had  the  articles 
of  association  specified  only  the  first  of  the 
designated  objects,  still  the  members  of  the 
association,  under  appropriate  by-laws,  might 
iniiuige  in  any  of  these  amusements  without 
violating  the  charter.  Some  degree  of  liber- 
ality must  be  allowed  in  the  formation  of 
these  associations,  where  all  pecuniary  profit 
is  excluded.  These  articles  of  association 
can  stand  on  sections  2821  and  2825,  and  it 
is  our  opinion  that  the  proposed  association 
may  be  incorporated  without  the  paymentof 
the  tax.  A  peremptory  writ  is  therefore 
awarded.  All  concur,  except  Rat,  G.  J., 
and  Bbaob,  J.,  who  dissent. 


Digitized  by 


Google 


Mo.) 


BBYSON  V.  JOHNSON  COUNTY. 


239 


Bbtson  «.  Johnson  Cottntt. 
(Suvreme  Court  <if  Mi»$miH.  Feb.  24, 1800.) 
CocHma — CovttLXim — Statuiib— Tbahsorjpt. 
1.  Plaintiff  contracted  in  writlnK  witb  the 
bridge  oommiasioner  for  the  building  of  abutments 
tea  bridge  according  to  plans  and  specifications 
mentioaM,  but,  pursuant  to  a  subsequent  oral 
•greement  with  the  commissioner,  the  abutments 
were  built  up  square  to  the  surface  of  the  ground, 
instead  of  being  battered,  as  required  in  the  writ- 
ten contract,  and  were  made  of  better  material, 
field,  that  the  better  work  done  being  in  keeping 
with  the  spirit  of  the  written  contract,  and  a  sub- 
stantial compliance  with  its  terms,  plaintiff  was  en- 
titled to  reooyer  for  the  valne  of  the  work,  under 
Rer.  St.  Mo  1879,  !  1218,  which  provides  that,  if  a 
claim  agunst  a  county  be  for  work  done  noder 
contract  with  the  county  authorities,  the  claimant 
shall  be  entitled  to  recover,  though  the  authorities, 
in  making  the  contraet,  may  not  have  pursued  the 
form  of  proceeding  prescribed  by  law. 

a.  Rev.  St.  Mo.  1870,  t  5360,  requiring  all  oon- 
traets  with  counties  to  oe  in  writing,  and  sub- 
scribed bjr  the  parties  thereto,  not  having  been 
re-enaotad  by  a  revised  bill  in  1879,  but  being  simply 
collated  by  the  revision  committee,  is  controlled  by 
section  1218,  so  far  as  the  two  sections  are  in  con- 
flict, aa  section  1818  was  re-enacted  in  1870,  and  is 
therefore  the  last  expression  of  the  legislative 
will. 

3.  Rev.  St.  Mo.  1879,  o.  84,  as  amended  by  Laws 
188S,  p.  81,  provides  that  a  contract  for  building  a 
toidge  ahali  be  let  to  the  lowest  bidder,  and,  when 
Kaproved  by  the  county  court,  it  is  then  the  duty 
of  the  court  to  make  an  appropriation,  and  *'order 
the  commissioner  to  contract  therefor  at  the  price 
let. "  Held,  that  a  written  contract  which  recites 
that  it  is  made  by  one  "ex  offlolo  road  and  bridge 
oommissioner  of  the  county, "  which  is  signed  by 
the  contractor,  but  not  signed  by  the  commissioner, 
is  tbe  oontract  of  the  county;  as  the  order  of  the 
court  approving  the  bid,  and  the  contract  as  signed 
br  the  contractor,  when  read  together,  shows  a 
binding  contract. 

4.  As  it  is  the  doty  of  the  court  to  make  an  ap- 
propriation to  pay  for  work  done  on  a  bridge, 
wiien  it  orders  the  commissioner  to  enter  into  the 
contract,  it  will  be  presumed  that  ttie  court  per- 
forms its  duty  untilthe  contrary  is  proved. 

5.  Evidence  not  appearing  in  the  transcript 
will  be  disregarded,  but  that  which  appears  in  the 
transcript  must  be  considered,  as  the  transcript, 
if  incorrect,  should  be  corrected  by  certiorari. 

Appeal  from  clrcuitcourt.  Johnson  county; 
CBAKtss  W.  Sloan,  Judge. 

H.  NeiU  and  8.  T.  White,  for  appellant. 
/.  W.  Suddath  and  W.  W.  Wood,  for  re- 
^ondent. 

Black,  J.  F.  M.  Keen  constructed  two 
stone  abutments  for  Johnson  countj  un- 
der a  contract  with  the  bridge  commiBsioner, 
and  then  assigned  bis  clHim  for  compensa- 
tion to  the  plaintiff,  in  order  to  raise  money 
to  pay  debts  incurred  in  doing  the  work. 
This  is  a  suit  by  the  assignee  to  recover  a 
balance  alleged  to  be  due  for  the  work.  The 
trial  court  sustained  a  demurrer  to  the  plain- 
tifT's  evidence,  and  the  case  is  here  to  review 
that  ruling. 

It  may  be  stated  here  that  certain  exhibits 
■aid  to  have  been  attached  to  the  deposition 
of  the  witness  Koehler,  and  set  out  in  the 
plaintiff's  abstract,  do  not  appear  in  the 
transcript,  and  they  must  therefore  be  disre- 
garded. On  the  other  hand,  the  defendant 
insists  that  some  of  the  documentary  evi- 
dence appearing  in  the  transcript  should  be 
diaregarded,  because  not  called  for  by  the  bill 


of  exceptions.  The  bill  of  exceptions  pro- 
fesses to  set  out  the  evidence,  and  then  fol- 
lows that  to  which  the  objection  is  made,  as 
well  as  the  other  evidence  adduced  on  the 
trial.  There  is  nothing  in  the  bill  of  excep- 
tions from  which  we  can  say  that  any  of  Ifhe 
evidence  is  improperly  incorporated  therein. 
If  the  tranacript  is  incorrect,  it  should  be  cor- 
rected by  and  through  a  writ  of  certiorari. 
We  must  take  the  transcript  as  we  find  it. 

The  petition  is  in  two  counts.  The  first 
sets  out.  in  iubstance,  a  written  contract 
which  was  put  in  evidence,  and  by  which 
Keen  agreed  to  construct  two  stone  abutments 
for  an  iron  bridge  of  110  feet  span,  "accord- 
ing to  the  following  general  specifications," 
among  which  it  is  provided  that  all  work 
shall  liave  a  batter  of  one  inch  to  one  foot  on 
all  sides,  and  a  chisel  draft  of  an  inch  and  one 
half  on  both  faces;  the  work  to  be  done  in  a 
thorough,  workman-like  manner,  in  accord- 
ance with  the  plans  and  specifications  made 
a  part  of  the  contract.  The  price  Is  fixed  at 
$8.93  per  cubic  yard,  to  be  paid  on  the  com- 
pletion of  the  work.  It  is  alleged  that,  pur- 
suant to  a  verbal  agreement  with  the  bridge 
commissioner,  the  abutments  were  built  up 
square  to  the  surface  of  the  ground,  and  of 
better  material,  and  that  the  commissioner 
agreed  to  accept  the  work  thus  done  as  bat- 
tered work.  The  second  count  declares  for 
the  value  of  the  work.  The  answer  is  a  gen- 
eral denial. 

The  evidence  shows  that  in  August,  1885, 
the  county  court  of  Johnson  county  ordered 
Zoll,  the  bridge  commissioner,  to  let  contracts 
for  the  construction  of  several  bridges,  in- 
cluding the  one  in  question.  An  order  of 
the  court,  made  on  the  22d  of  September, 
1885,  shows  that  a  contract  was  thai  day  let 
by  the  commissioner  to  Keen,  and  approved 
by  the  court,  for  building  the  two  abutments 
in  question;  and  on  the  same  day  Keen 
signed  the  contract  before  mentioned,  and 
gave  l)ond  for  the  performance  of  the  con- 
tract. The  abutments  were  about  20  feet 
lung,  y  feet  below,  and  from  7  to  9  feet  above, 
the  surface  of  the  gronnd.  The  bridge  com- 
missioner testifled:  "The  banks  of  the  pits 
were  caving  in  from  the  water.  I  told  Keen 
if  he  would  carry  up  the  faces  from  the  bot- 
tom to  the  surface  square,  so  that  the  headers 
would  reach  entirely  through  the  piers,  I 
would  accept  it  as  battered  work.  The  change 
was  necessary.  The  square  work  kept  tl)e 
banks  from  caving,  and  was  better  work  than 
that  called  for  i  n  the  specifications,  and  better 
laid  to  the  surface  of  the  ground.  The  work 
as  done  was  square  work  to  the  surface,  and 
battered  work  from  the  surface  to  the  top.  I 
made  no  extra  allowance  for  extra  material 
or  extra  work.  These  piers  are  the  best  in 
the  county.  My  estimate  of  the  work  done 
shows  19i5.35  cubic  yards,  amounting  to 
9771.65."  Other  evidence  shows  that  the 
court  became  dissatisfied  with  the  measure- 
ment made  by  Zoll,  and  sent  a  committee  to 
remeasure  it;  and  the  court  then  paid  plaintifF 
•465.75,  withheld  9110.50  because  claimed 
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bj  another  perssn,  and  refused  to  pay  the 
balance  of  •195.40.  The  evidence  offered 
upon  the  trial  tends  to  ahow  that  the  piers 
contain  some  200  cubic  yards  of  work,  Isp 
stead  of  196-35,  as  reported  by  Zoll. 

1.  The  point  made  that  the  written  con- 
tract was  simply  the  contract  of  Zoll,  and  not 
that  of  the  county,  is  untenable.  It  says: 
"This  contract  made  this  22d  day  of  Septem- 
ber, 1885,  by  and  between  F.  M.  Keen,  party 
of  the  first  part,  and  G.  H.  Zoll,  ex  offlr.io  road 
and  bridge  commissioner  of  the  county  of 
Jobnaon  and  state  of  Missouri,  party  of  the 
second  part,  witnesseth,"  etc.  It  is  signed 
by  Keen,  but  not  by  Zoll.  A  contract  exe- 
cuted by  an  agent  or  officer  of  a  corporation 
is  the  contract  of  the  corporation,  where  the 
officer  or  agent  acts  within  the  scope  of  bis 
authority,  and  the  purpose  to  act  for  the  cor- 
poration is  ouinifest  from  the  cunliract  taken 
as  a  whole.  1  Dill.  Mun.  Corp.  (8d  £d.) 
8  452;  Story,  Ag.  (9th  £d.)  g  154.  Zoll  had 
been  authorlEed  to  let  the  contract,  and  it  is 
plain  to  be  seen  that  he  acted  for  the  county  as 
road  and  bridge  commissioner. 

2.  A  further  point  made  by  the  defendant 
is  that  the  contract  is  void  be<»use  not  signed 
by  Zoll.  Chapter  84.  Bev.  St.  1879,  as  amend- 
ed in  1883,  (Acts  18S3,  p.  31,)  provides  that 
the  contract  for  building  a  bridge  shall  be  let 
to  the  lowest  bidder,  upon  plans  and  specifl- 
cationa  then  prepared,  subject  to  the  ap- 
proval or  rejection  of  the  county  court.  If 
the  court  approves  the  bid,  it  is  then  made 
its  duty  to  make  an  appropriation  for  build- 
ing the  bridge,  and  to  "order  the  couimis- 
sioner  to  contract  therefor  at  the  price  let." 
Begularly,  the  contract  should  have  been 
signed  by  the  commissioner  as  well  as  by 
Keen.  The  commissioner,  however,  could 
only  make  a  contract  in  compliance  with  the 
bid  wliich  the  court  had  approved.  The  or- 
der of  the  court  approving  the  bid  and  the 
contract  signed  by  Keen  may  be  read  to- 
gether, and  when  thus  read  they  show  a  bind- 
ing contract  upon  the  county,  though  Zoll 
did  not  sign  it.  At  all  events,  section  1218, 
Bev.  St.  1879,  hereafter  set  out,  would  enti- 
tle the  contractor  to  recover  the  value  of  the 
work,  provided  he  complied  with  the  con- 
tract. 

3.  The  only  question  of  any  merit  arises 
out  of  the  parol  agreement  between  Keen  and 
the  commissioner,  whereby  the  foundations 
of  the  piers  were  built  up  square  to  the  sur- 
face, instead  of  being  built  with  a  batter  of 
one  inch  to  the  foot.  The  defendant  relies 
upon  section  53t>0,  Id.,  wherein  it  is  pro- 
vided, among  other  things,  that  no  county, 
city,  town,  village,  etc.-,  shall  be  bound  or 
held  liable  upon  any  contract,  unless  it  "shall 
be  in  writing,  and  dated  when  made,  and  sub- 
scril>ed  by  the  parties  thereto,  or  their  agents 
authorized  by  law,  or  duly  appointed  and  au- 
thorized in  writing."  And  the  plaintiff  re- 
lies upon  section  1218,  Kev.  St.,  which  is  as 
follows:  "If  a  claim  against  a  county  be  for 
work  ami  labor  done  or  material  furnished 
in  good  faith  by  the  claimant,  under  contract 


with  the  oonnty  authorities,  or  with  any  agent 
of  the  county  lawfully  authorized,  the  claim- 
ant, if  he  shall  have  fulfilled  his  contract, 
shall  be  entitled  to  recover  the  Just  value  of 
such  work,  labor,  and  material,  though  such 
authorities  or  agent  may  not,  in  making  such 
contract,  have  pursued  the  form  of  proceed- 
ing prescribed  by  law."  Section  5360  was 
enacted  in  1874,  and  was  not  re-enacted  in 
the  form  of  a  revised  bill  In  1879,  but  simply 
collated  by  the  revision  committee.  Section 
1218  has  bieen  a  part  of  the  statute  law  of  this 
state  since  1863,  and  was  re-enacted  by  a  re- 
vised bill  in  1879,  and  is  therefore  the  last 
legislative  expression,  and  must  prevail  over 
section  6860,  so  far  as  the  two  sections  are  in 
conflict.  Section  1218,  however,  does  not 
profess  to  give  the  claimant  a  right  to  re- 
cover on  a  contract  with  a  county  official 
wlien  such  official  had  no  power  in  Uw  to 
make  it.  It  contemplates  those  cases  where 
the  official  or  agpnt  has  the  power  to  make 
the  particular  contract,  but  fails  to  pursue 
the  proceeding  prescribed  by  law  in  making 
it.  The  badge  commissioner  is  a  county  au- 
thority within  the  meaning  of  said  section, 
but  he  had  no  power  to  make  any  contract 
which  differed  in  any  substiintial  respect  from 
the  bid  approved  by  the  county  court.  It  is 
the  approval  by  the  county  court  which  gives 
validity  to  the  bid,  and  gives  the  commis- 
sioner power  to  make  the  contract.  The  com- 
missioner could  not  alter  the  plans  upon 
which  the  bid  was  made  and  approved  in  any 
material  respect.  To  allow  the  commissioner 
to  materially  change  the  contract,  after  the 
bid  had  been  approved,  would  open  wide  the 
doortofraod  and  favoritism,  the  thing  which 
the  law  seeks  to  guard  against.  But  the 
building  of  the  bridge  pursuant  to  the  plans 
and  specifications  is  under  his  direction,  and 
it  is  but  reasonable  to  say  that  unimportant 
changes,  made  to  meet  unforeseen  exigencies, 
ought  not  to  defeat  a  recovery.  A  fair  and 
substantial  compliance  with  the  contract  is 
all  that  can  be  asked.  The  proof  shows  that 
the  work  was  superior  to  that  required  by 
the  specifications,  and  the  piers  are  battered 
above  ground.  The  fact  that  they  were  not 
battered  below  the  surface,  but  were  built  up 
square,  and  with  better  stone,  to  secure  a  bet- 
ter foundation,  is  rather  in  keeping  with  the 
spirit  of  the  contract  than  a  variation  from 
it,  and  ought  not  to  defeat  a  recovery.  la 
determining  whether  there  was  any  substan- 
tial variation  from  or  change  of  the  plana  and 
specifications,  we  must  look  to  the  nature 
and  character  of  the  work,  and  the  purposes 
for  which  these  abutments  were  built.  The 
defense  now  set  up  seems  to  be  an  after- 
thought, and  the  evidence  does  not  show  any 
substantial  change  of  the  plans  or  alteratioQ 
of  the  contract. 

4.  It  is  again  said  that  there  is  noevidenoe 
that  the  court  made  an  appropriation  to  pay 
for  the  work.  It  was  the  duty  of  the  court 
to  make  the  appropriation  when  it  ordered 
the  commissioner  to  enter  into  contract  with 
Keen,  and  it  will  be  presumed  that  the  court 
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performed  its  duty  until  the  contrary  is  made 
to  appear.  But,  even  if  the  court  failed  to 
perform  its  duty  in  ttiis  respect,  tliat  would 
not  defeat  a  recovery  by  the  plaintiff  for  the 
work  done  by  Keen.  The  judgment  is  re- 
Teraed.  and  the  cause  remanded.    All  concur. 


Fritsoh  o.  Klausino. 
(Court  ttf  AvpeaU  of  Kentucky.    Maroli  4, 1890.) 
CoHaTBVonoH  o»  Dbeds— Powbb  o»  Sam— I»- 

FAKOT— PaKTIBS. 

1.  A  grantor  conveyed  land  to  hi«  daughter  for 
life,  remainder  to  her  children,  or,  in  case  she 
should  die  vrithont  leaving  children  or  their  de- 
socindanta,  to  the  grantor's  heirs  on  the  death  of 
the  daughter  and  her  husband :  provided,  that  If 
she  and  her  husband  shall  ever  sell  the  land  the 
purchase  money  shall  be  invested  in  otberland,  the 
title  to  which  shall  be  secured  to  the  daughter  in 
the  same  manner  as  was  the  title  to  the  land  orig- 
inally conveyed.  Held,  that  the  deed  conferred  on 
the  daughter  a  power  of  sale  which  enabled  her  to 
convey  a  fee-simple  title. 

a.  The  power  of  sale  thereby  conferred  is  ex- 
hausted with  the  sale  of  the  land  originally 
granted,  and  does  not  extend  to  land  purchased 
with  the  proceeds. 

3.  Carr.  Ck>de  Kv.  {  49S,  relating  to  the  sale  of 
land  of  persons  under  disability,  provides,  tnter 
alin,  that  the  guardian  of  each  infant  shall  execute 
a  bond  with  at  least  two  sureties  worth  not  less 
than  double  the  value  of  the  estate  to  be  sold ;  and 
that,  if  the  bond  be  not  given,  any  order  of  sale 
and  any  sale  or  conveyance  under  it  shall  be  abso- 
lutely void.  Held  that,  the  power  of  sale  conferred 
by  the  deed  having  been  exhausted  by  a  sale  of 
the  laad  originally  granted,  the  interest  of  the 
minor  children   in  the  land  purchased  with  the 

Sroceeds  did  not  pass  to  the  purchaser  under  the 
ecretal  sale  in  an  action  which  the  grantee,  their 
mother,  instituted  to  pass  their  title  without  hav- 
ing executed  the  requisite  bond. 

4.  Where  tbeoontingeat  rights  of  the  grantor's 
htii*  are  secured  in  the  reinvestment,  their  Inter- 
est is  too  remote  to  make  them  necessary  parties 
in  an  action  to  pass  the  title  of  tlie  grantee's  ohil- 
drea  in  the  purchased  land. 

5.  All  parties  having  a  vested  interest  in  such 
action  being  represented  therein,  and  the  adult 
children  having  elected  to  take  title  in  the  pur- 
chased land  by  their  failure  to  assert  any  claim, 
the  commissioner's  deed  passes  title  to  aU  inter- 
ests in  such  land  except  those  of  the  infants. 

Appeal  from  Louisville  chancery  court. 
"Not  to  be  oflacially  reported." 
/.  jr.  Boodloe.,  for  appellant.     M.  A.,  D. 
A.  (ft  /.  B.  Sachs,  for  appellee. 

Pktor.  J.  The  question  in  this  base  in- 
volves the  validity  of  the  title  to  a  house  and 
M  in  the  city  of  Louisville  that  the  appel- 
lant, Fritsch,  was  compelled  to  accept  under 
the  ju<lgment  of  the  chancellor.  Fritsch  pur* 
Chased  the  property  of  the  appellee,  Klansing; 
and  the  latter  derived  his  title  by  purchase 
from  Julia  Evans,  and  by  a  purchase  under  a 
decretal  sale  in  Case  41,049,  instituted  and 
adjudged  by  the  Louisville  chancery  court. 
Mrs.  Evans  was  a  daughter  of  James  R.  An- 
derson, who  resided  in  Montgomery  county, 
Ky.  Anderson  executed  to  his  daughter 
lira.  Evans  a  deed  for  37  acres  and  2  roods 
of  land  in  that  county,  vesting  In  her  Hn  es- 
tate for  life,  remainder  to  her  children,  and 
at  her  death,  and  that  of  her  husband,  to  his 
(Anderson's)  heirs  at  law,  in  the  event  Mrs. 
T.13s.w.no.5 — 16 


Evans  left  no  children  at  her  death,  or  the 
descendants  of  children.  The  deed  also  pro- 
vided that  if  Mrs.  Evans  and  her  husband 
should  ever  sell  the  land  conveyed  the  pur- 
chase money  was  to  be  invested  in  other 
lands,  and  the  title  to  the  land  in  which  the 
investment  is  made  to  be  secured  in  the  same 
manner  as  in  the  original  conveyance,  and 
the  purchaser  was  required  to  look  to  the  re- 
investment, etc.  Evans  and  his  wife,  in 
February,  1869,  conveyed  that  land  to  a  man 
by  the  name  of  Brldgforth.  and,  obtaining 
the  money,  invested  the  proceeds  in  this  house 
and  lot,  the  title  to  which  is  in  controversy. 
It  is  claimed  that,  by  the  purchase  from 
Evans  and  wife,  Bridgfortb  derived  no  title, 
because  there  was  no  power  of  sale  conferred 
by  the  deed  from  Anderson  to  Mrs.  Evans, 
and  she,  having  a  life-estate,  could  convey 
no  greater  interest.  We  think  the  clause  in 
the  deed  providing  that  if  Evans  and  wif«* 
sold  the  property  the  proceeds  should  be  re-' 
invested,  and  the  title  held  in  the  same  way, 
was,  in  effect,  an  expressed  power  of  sale, 
and  that  such  was  the  inti-ntion  of  the  maker 
of  the  deed;  and,  if  the  power  is  to  t>e  im- 
plied, the  language  need  is  of  such  a  char- 
acter as  to  leave  no  doubt  on  that  question. 
Grisman  and  wife  owned  this  house  and 
lot  when  Evans  and  wife  sold  the  Montgom- 
ery land,  and  the  proceeds  were  invested  in 
the  house  and  lot  by  Evans  and  wife,  and  a 
deed  made  by  Orisman  to  Mrs.  Evans  on  the 
20th  of  March,  1872,  vesting  in  Mrs.  Evans 
the  fee-simple  title.  In  Septeml)er,  1875, 
Mrs.  Evans,  at  her  own  instance,  or  that  of 
the  purchaser  of  the  land  in  Montgomery,  l)e- 
ing  Invested  with  the  fee  in  the  lot  pur- 
chased with  the  funds  arising  from  the  sale 
of  the  lanl  to  Brldgforth,  conveyed  this  house 
and  lot  to  her  children,  reserving  a  lif6-es- 
tnte,  and  containing,  in  substance,  the  sttpu- 
latiuns  of  the  deed  to  her  from  her  father, 
thus  making  the  reinvestment  as  directed  by 
Anderson  in  the  original  deed;  Mrs.  Evans 
in  the  deed  to  her  children,  reserving  the 
power  to  sell  the  honse  and  lot,  and  reinvest 
the  proceeds.  On  the  14th  of  March,  1888, 
Mrs.  Evans  sold  and  conveyed  this  house 
and  lot  to  the  appellee,  Klauslng,  making 
him  a  general  warranty  deed,  claiming  the 
right  to  make  this  sale  under  the  power  re- 
served in  the  deed  made  to  her  children;  it 
being  similar  in  effect  to  the  power  given  in 
the  original  deed  from  her  father.  It  may 
not  only  be  argued  that  the  power  to  sell 
found  in  the  deed  to  Mrs.  Evans  was  ex- 
hausted when  tlie  land  was  sold  by  herself 
and  husband,  and  a  reinvestment  made,  but 
we  think  it  plain  from  the  deed  made  by  her 
father  that  such  was  his  intention,  and  the 
restriction  placed  upon  the  purchaser  of  that 
land  to  see  that  tlie  proceeds  were  to  be  rein- 
vested in  other  land  was  never  designed  to 
follow  the  property  in  which  the  Investment 
was  made,  with  the  authority  to  sell  and  re- 
invest, and  the  purchaser  of  the  Invested  es- 
tate also  required  to  look  after  subsequent  in- 
vestments that  might  be  made.    This  was 
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never  contemplated  bj  the  grantor,  Ander« 
son;  and  in  the  conveyance  to  hia  dangliter, 
where  he  says,  "the  title  to  the  land  pur- 
chased  by  reason  of  the  reinvestment  shall  be 
secured  to  the  said  Julia  F.  in  the  manner 
that  the  land  herein  conveyed  is,"  he  does  not 
mean  to  invest  in  the  husband  and  wife  the 
power  to  sell,  and  make  another  investment 
requiring  the  next  purchaser  to  look  to  the 
investment.  The  restriction  placed  upon 
the  purchaser  or  his  title  by  the  father's  deed 
evidences  a  plain  intent  that  the  power  shall 
not  be  further  exercised,  but  has  said  to  his 
daughter:  "You  may  sell  this  land,  and  in- 
vest the  proceeds  in  other  land;  but,  if  you 
do  so,  the  purchaser  must  see  that  the  invest- 
ment is  made,  or  he  acquires  no  title."  This 
is  as  far  as  the  power  extends,  and  such  was 
the  purpose  of  the  grantor. 

The  power  having  been  exhausted,  the  in- 
terest of  the  infant  defendants  in  the  house 
and  lot  did  not  pass  to  the  purchaser  at  the 
decretal  sale  in  Case  41,049.  because  no  bond 
was  executed  to  the  infants  as  required  by 
the  Code.  The  action  (41,049)  was  brought 
by  the  mother,  Mrs.  Evans,  against  her 
children,  to  sell  and  reinvest  the  second  time 
the  proceeds  of  the  land  given  her  by  her 
father.  The  proceeds  had  been  Invested  in 
the  house  and  lot  in  controversy;  and  the 
mother,  by  filing  the  petition,  pursued  the 
proper  course  to  enable  her  to  make  the  in- 
vestment^ and  to  pass  the  title  of  the  infants. 
Her  children  were  all  before  the  court,  and 
properly  served.  All  the  parties  having  a 
vested  interest  were  represented,  and  had  their 
day  in  court.  The  sale  was  made;  and  F.  S. 
Klausing,  the  purchaser  from  Mrs.  Evans,  be- 
came the  purchaser,  and,  we  assume,  com- 
plied with  the  terms  of  sale.  It  was  not  nec- 
essary to  make  those  who  might  be  the  heirs 
of  Anderson  parties  to  the  action.  Their  in- 
terests, if  any,  were  of  so  remote  a  character 
as  not  to  be  estimated  or  defined, — ^the  con- 
tingency upon  which  the  heirs  at  law  of  An- 
derson are  to  take  depending  on  the  death  of 
the  life-tenant  without  children;  and,  as 
their  rights  are  fully  secured,  if  they  should 
ever  have  any  in  the  reinvestment,  there  was 
no  reason  for  making  them  parties.  The 
deed  by  the  commissioner  passed  to  the  pur- 
chaser the  title  to  all  the  interests  in  the 
property  except  the  infant  defendants;  and, 
as  some  of  them  were  adults,  and  before  the 
court,  in  Case 41,049,  the  proceeding  is  bind- 
ing on  them,  and  their  title  passes,  for  the 
reason  that,  by  their  failure  to  assert  any 
daim,  tbey  have  elected  to  take  the  title  in 
the  invested  estate.  As  to  the  infant  defend- 
ants in  the  present  case,  the  sale  is  void,  as 
was  expressly  held  in  Bamett  v.  Bull,  81  Ky. 
127.  The  mode  of  getting  title  from  the  in- 
fants will  be  by  an  original  petition  seeking 
the  reinvestment,  and  a  sale  of  their  inter- 
ests; and  when  the  reinvestment  comes  to  be 
made  the  chancellor  may  approve  the  invest- 
ment already  made.  Abend,  however,  must 
be  given  to  the  infants.  The  legislature  has 
seen  proper  to  require  it,  although  the  in* 


vestment  Is  to  be  made  by  the  chancellor: 
and  this  court  cannot  disregard  this  plain 
provision  of  the  Code.  See  section  493,  Car- 
roll's Code.*  Judgment  reversed,  and  re- 
manded for  proceedings  consistent  with  this 
opinion. 


Stbvbnson  9.  Bbashkb  et  al. 
(Court  (tf  .Appeals  ef  Kentutku.   Kaioh  8,  ISBO.) 

AOKHOWLaDSMBHT  OV  DBBDS  —  KAXXIBD  WoXSN. 

L  In  Eeataoky,  where  only  ttae  county  olerk 
and  his  depnties  are  suthoriaed  to  take  aoknowl- 
edgmenta  of  deeds,  the  derk  m^  take  the  ao- 
knowledtrment  of  a  deed  In  which  he  is  grantee. 

3.  Where  the  clerk  who  takes  the  acknowl- 
edgment is  a  party  in  interest.  It  is  competent  for 
him  to  testify  that  the  husband  was  present  when 
the  wife  acknowledged  the  deed,  though  he  oould 
not  testify  to  this  if  he  was  not  a  party  in  Interest 
anless  fraud  on  the  part  of  the  person  benefited 
was  charged,  and  saoh  evidence  was  germane  to 
the  investigation. 

8.  As  the  law  requires  that  a  wife's  acknowl- 
edgment shall  be  taken  separate  and  apart  from 
her  hosband,  the  failnre  of  the  clerk  to  do  this 
oannot  be  excused  by  ignorance  of  his  doty,  and 
he  and  hia  co-vendees  will  not  be  permitted  to 
profit  by  hia  failure  to  perform  his  duty. 

4.  Plaintiff's  husband  exchanged  land  with  de- 
fendants, and  one  of  them,  who  was  the  county 
clerk,  took  plalntUTs  acknowledgment  In  the 
presenoe  of  her  husband.  She  Joined  her  husband 
in  mortgaging  the  land  reoefved  in  exolianga. 
This  land,  including  her  dower  ri^ht  therein,  was 
afterwards  sold  to  satisfy  the  mortgage  debt. 
HM,  that  she  oould  recover  the  f nil  value  of  her 
dower  in  the  laud  sold  to  defendant. 

Appeal  from  court  of  common  pleas.  Chris- 
tian county. 

"To  be  officially  reported." 

J.  H.  Stiles,  for  appellant.  Petret  <ft 
Downer,  for  appellees. 

Bennett,  J.  W.  L.  Stevenson,  since  de- 
ceased intestate,  exchanged  his  house  and  lot 
In  the  city  of  Hopkinsville  with  a  portion  of 
the  appellees  and  the  representatives  and  im- 
mediate vendee  of  the  others,  for  a  smaU 
farm  in  Christian  county,  tlie  said  vendee 
paying  some  boot.  The  deed  to  said  house 
and  lot  was  acknowledged  by  said  Stevenson 
and  the  appellant,  bis  wife,  before  E.  Q. 
Callis,  deputy-clerk,  who  was  one  of  the 
vendees.  After  the  death  of  W.  L.  Steven- 
son the  appellant,  as  his  widow,  instituted 
this  action  to  set  aside  the  said  deed,  as  far 
as  her  dower  right  was  concerned,  upon  the 
ground  that  her  husband  was  present  when 
she  acknowledged  the  same,  and  said  Callis 
was  one  of  the  vendees,  and  her  acknowl- 
edgment was  obtiiined  by  fraud,  etc.  As 
said,  said  Callis  was  made  one  of  the  defend- 
ants to  the  action.  He  states  in  bis  deposi- 
tion that  the  husband  of  tlie  appellant  was 
present  when  he  took  her  acknowledgment 
to  the  deed;  but  he  pleads  Ignorance  of  duty 
in  that  regard,  rather  than  fraud.    We  do 

•Carroll's  Code  Ky.  $493,  relating  to  the  sale  of 
land  of  persons  under  disability,  provides,  inter 
aiin,  that  the  guardian  of  each  infant  shall  exe- 
cute a  bond  with  at  least  two  sureties  worth  not 
less  than  doable  the  value  of  the  estate  to  be  sold, 
and  that,  if  the  bond  be  not  given,  any  order  ol 
sale  and  any  sale  or  oonveyaiyoe  under  it  shall  be 
absolutely  void.        d  g  tizcd  by  ^OOQ IC 
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not  agree  to  the  propositton  tbat  the  fact  that 
Gallia  waa  one  of  the  vendees  rendered  him 
■  incompetent  to  take  the  acknowledgment.  A 
large  majority  of  the  authorities  bold  that,  if 
the  officer  taking  the  acknowledgment  is  a 
vendee  or  has  such  an  interest  that  would 
render  him  incompetent  to  testify  as  a  wit- 
ness, he  is,  for  that  reason,  not  competent  to 
take  the  acknowledgment.  Tlie  ground  of 
these  decisions  is  that,  the  ofBcer's  duties  in 
taking  the  acknowledgment  being  purely 
judicial.  And  bis  certificate  of  acknowl- 
edgment being  evidence  of  the  facts  there- 
in contained,  and  the  temptation  by  rea- 
son of  his  interest  being  strong  to  man- 
nfactnre  evidence  for  himself,  he  will  not 
be  permitted  to  do  so,  especially  as  be  would 
not  be  permitted,  by  reason  of  bis  inter- 
est, to  testify  to  the  same  facts  as  a  wit- 
ness, and  the  other  party  would  be  likewise 
incompetent  as  a  witness.  The  foregoing 
reasoning  is  now  not  applicable  in  this  state, 
for  the  reason  that  either  party  may  testify 
ooncemingsaid  matter.  Besides,  while  some 
of  the  duties  of  the  odicer  are  judicial  in 
character,  bis  acts  and  certificate  belong  to 
tlie  ministerial  class,  and  are  known  us  min- 
isterial duties.  Besides,  in  such  cases,  the 
statute  of  this  state  gives  no  one  but  the 
county  clerk  or  his  deputies  authority  totiike 
tbe  acknowledgment  to  deeds;  and  if  the 
clerk,  by  reason  of  his  interest,  could  not 
take  the  acknowledgment  according  to  the 
statute  no  one  could;  and  he,  in  consfqueuce 
thereof,  would  be  deprived  of  making  a  pur- 
cliase  of  real  estate  in  all  cases  where  an  ac- 
knowledgment was  essential  to  convey  the 
title,  and  would  be  deprived  of  acquiring  a 
perfect  title  where  an  acknowledgment  was 
essenttai  to  such  a  title.  In  the  cases  of 
sherifiCs,  etc.,  the  statute  provides  that,  where 
they  are  interested,  others  must  act  in  their 
stead,  and  their  actions  in  such  cases  are  gen- 
eruUy  held  to  be  void;  but  there  is  no  such 
provision  in  reference  to  acknowledgments 
by  others  in  case  tbe  clerk  is  interested. 
This  shows  that  the  law-makers  regarded 
clerks'  duties  in  reference  to  acknowledg- 
ments as  ministerial,  and  therefore  considered 
them  competent  to  take  acknowledgments, 
notwithstanding  they  might  be  interested. 
Lynch  T.  Livingston,  6  M.  Y.  484. 

But  there  is  this  qualification  in  case  of 
the  interest  of  the  officer  taking  the  acknowl- 
edgment, to-wit,  he  renders  competent  as 
evidence  that  which  would  otherwise  he  in- 
competent, and  which  would  authorize  the 
setting  aside  of  the  acknowledgment  which 
would  not  otherwise  authorize  it.  In  the 
ease  of  his  having  no  interest,  he  would  not 
be  permitted  to  testify  that  the  husband  was 
present  when  the  wife  was  examined,  for 
the  reason  that  such  evidence  would  stultify 
bia  certificate,  unless  fraud  on  the  part  of 
tbe  person  benefited  should  be  charged,  and 
Bocb  eTidenee  should  he  germane  to  the  in- 
vestigation of  that  matter.  But  where  the 
clerk  is  a  party  in  interest,  and  tbe  issue  is 
made  as  to  tbe  vAlidity  or  legality  of  bis  acts 


In  taking  the  acknowledgment,  It  is  compe- 
tent and  highly  proper  for  him  to  testify  to 
any  omission  or  violation  of  duty  in  taking  tbe 
acknowledgment.  He,  being  one  of  the  par- 
ties to  whom  tbe  conveyance  was  made,  and 
one  of  the  beneficiaries  of  tbe  wife's  acknowl- 
edgment, may  show  that  her  acknowledge 
ment  was  not  taken  as  the  law  directs.  The 
fact  that  he  was  innocent  in  this  omission  of 
duty  makes  no  difference,  for  the  wife  can« 
not  convey  away  her  right  of  dower,  unless 
the  requirements  of  the  statute  are  pursued 
in  every  particular,  and  that  she  shall  l>e  ex- 
amined separately  and  apart  from  her  hus- 
band is  one  of  the  requirements  which  Is  in- 
dispensable, the  performance  of  which  de- 
volves upon  the  clerk  taking  the  acknowl- 
edgment. And  if  he,  in  taking  the  acknowl- 
edgment for  bis  own  lienefit,  fails  to  perform 
said  duty,  he  and  his  co-vendees  should  not  be 
permitteid  to  profit  by  such  failure;  but  they 
should  be  considered  to  have  failed  to  get  the 
wife's  dower  right  by  tlie  fraud  or  laches  of 
said  clerk,  and  for  tbat  reason  not  entitled 
to  it. 

The  appellant  properly  joined  her  husband 
in  mortgaging  the  farm  that  the  husband  re- 
ceived in  exchange  for  said  house  and  lot, 
and  the  same,  including  the  appellant's 
dower  therein,  was  sold  to  satisfy  said  mort- 
gage debt.  The  chancellor  estimated  the 
value  of  the  appellant's  dower  right  in  said 
farm,  and  deducted  tbe  same  from  the  value 
of  her  dower  right  in  said  house  and  Jot,  and 
allowed  her  the  value  of  her  dower  therein, 
subject  to  said  deduction.  In  the  case  of 
Malioney  v.  Young,  3  Dana,  588,  Mahoney 
conveyed  a  house  and  lot  which  he  owned  In 
Shelby ville  to  Frederick  Young,  in  exchange 
for  179  acres  of  land  in  Jefferson  county. 
Young,  in  bis  life-time,  his  wife  Joining  in 
the  conveyance,  sold  and  conveyed  away  said 
house  and  lot.  After  his  death  his  wife 
sued  for  dower  in  tbe  Jefferson  county  prop- 
erty. Her  right  was  resisted  upon  the 
ground  that  she  was  not  entitled  to  dower  in 
both  pieces  of  property,  and,  she  having  re- 
linquished her  dower  In  the  house  audlot, 
the  same  amounted  to  an  election  on  her  part 
to  take  dower  in  said  house  and  lot.  But  the 
court  said:  "We  are  aware  that  a  widow  can- 
not be  endowed  of  lands  given  in  exchange, 
and  also  of  the  lands  taken  in  exchange,  but 
she  may  have  her  election  to  be  endowed  of 
which  she  wiU.  •  •  •  But  the  fact  of 
her  relinquishing  her  dower  in  the  life  of  her 
husband,  in  the  house  and  lot,  should  surely 
not  preclude  her  from  her  dower  in  the  land. 
Such  relinquishment  cannot  amount  to  an 
election  to  take  her  dower  in  tbe  house  and 
lut  relinquished,  but,  so  far  from  it,  rather 
indicates  her  election  to  take  her  dower  in 
tbe  tract  not  relinquished."  That  case  set- 
tles this.  Tbe  appellant  Is  not  estopped 
from  claiming  her  dower  as  against  the  sub- 
vendees.  The  judgment  is  reversed,  with 
direction  to  allow  the  appellant  her  dower  In 
said  house  and  lot  free  from  tbe  value  of  her 
dower  right  in  said  far^^^  byLiOOgle 
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BosQUETT  «.  Hall. 

{Court  of  Appeals  qf  Kentuckv.    March  8, 1890.) 

HOKKSTXAS — HOVSEKUFSR. 

Children  reaidine  with  •  debtor,  who  have 
no  natural  or  le?al  oblTration  on  him  for  aupport, 
being  strangers  In  blood  to  htm,  do  not  ooastitat* 
him  a  housekeeper  with  a  family,  so  aa  to  entitle 
him  to  the  benefit  of  the  homesteaa  ezempUon  law. 

Appeal  from  circuit  court,  Hardin  county. 
"To  be  officially  reported." 
Bush  A  Robertson  and  /.  D.  Erwtn,  for 
appellant.    James  C.  Ponton,  for  appellee. 

Lewis.  0.  J.  To  entitle  a  person  to  the 
benefit  of  homestead  exemption,  he  must, 
when  a  debt  against  him  is  attempted  to  be 
satisfied,  be  a  bona  fide  housekeeper  with  a 
family,  wbetlier  such  debt  was  created  before 
or  after  the  homestead  was  acquired.  "In 
legal  contemplation,  whomsoever  it  is  the 
natural  or  moral  duty  of  the  debtor  to  sup- 
port, or  is  dependent  upon  him  for  support, 
may  be  considered  and  treated  as  a  member 
of  his  famHy."  Bell  v.  Keach,  80  Ky.  42. 
And  accordingly  an  infant  brother  or  sister, 
or  aged  and  helpless  parent,  or  even  a  bastard 
child,  may  and  have  been  held  to  constitute 
a  "family,"  in  the  meaning  of  the  statute. 
But  the  persons  in  this  case  residing  with  the 
debtor,  though  children,  have  no  natural  or 
legal  obligation  on  the  debtor  for  support, 
iMing  strangers  in  blood  to  liim.  He  may  at 
any  time  separate  from,  and  cease  to  support 
or  care  for,  them,  without  violating  any  legal 
or  natural  obligation.  And  to  so  extend  the 
operation  of  the  stntnte  as  to  exempt  the 
homestead  in  such  case  would  be  not  only 
contrary  to  the  policy  of  it,  but  place  it  in 
the  power  of  a  debtor,  by  subterfuge  and 
fraud,  to  defeat  his  creditors.  The  construc- 
tion and  operation  of  the  homestead  law  must 
be  determined  by  some  well-defined  rule  that 
is  reasonable  and  Just,  not  according  to  the 
mere  will  or  caprice  of  the  debtor.  It  seems 
to  us  appellee  is  not  entitled  to  benefit  of  the 
homestead  exemption,  and  the  Judgment  must 
l>e  reversed,  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 


MORBISON  v.  HOWB  «t  oZ. 
(Court  of  Appeals  qf  Kentucfcv-   Harch  18, 1 8B0.) 
Appeai-— Weioht  o»  Etidbnob. 
The  supreme  court  wtU  not  reverse  a  chan- 
cellor's findings  of  tact,  unless  dearly  against  ttie 
weight  of  evioenoe. 

Appeal  from  circuit  ooart,  Menifee  county. 
"Not  to  be  oflJcially  reported." 
Wood  &  Day,  for  appellant.  Thos.  Turner 
and  0.  Cyrus  Turner,  for  appellees. 

BsmiETT,  J.  Tbe  appellees  sued  the  ap- 
pellant on  three  notes,  for  8500  each,  exe- 
cuted by  the  appellant  to  Helm  and  Bullitt, 
as  agents  for  Robert's  heirs,  and  assigned  by 
them  to  the  appellees.  There  was  a  lien  re- 
tained on  some  land  to  secure  the  payment  of 
these  notes;  and  to  the  suit  of  the  appellees 


thereon  the  appellant  interposed  several  de- 
fenses in  the  nature  of  payment,  offset,  etc. 
The  appellant  contends  that  the  ^pellees 
purchased  these  notes  for  him,  and  as  a 
means  of  paying  off  a  judgment  for  about 
81,500,  which  he  held  against  them.  Said 
judgment  is  receipted  in  full,  etc.,  by  the  ap> 
pellant.  He  contends  that  the  agreement  to 
purchase  these  notes,  etc.,  was  the  founda- 
tion of  said  receipt,  etc.  The  decided  weight 
of  the  evidence  is  that  there  was  no  such 
agreement  as  that  contended  for  by  the  ap- 
pellant; that  the  appellees  paid  off  said  judg- 
ment and  purchased  said  notes  as  independ- 
ent transactions, — ^the  one  because  they  were 
bound  to  pay,  and  the  other  as  a  business 
transaction.  The  pleadings  also  opened  up 
the  business  transactions  ^tween  the  appel- 
lant and  appellees  for  years  prior  to  the  pur- 
chase of  these  notes,  which  involved  many 
transactions,  ranging  from  nine  dollars  up 
to  thousands  of  dollars.  These  transactions 
were  overhauled  by  the  commissioner  and 
chancellor,  and  judgment  was  rendered  on 
said  notes,  subject  to  the  offset  of  items 
amounting  to  a  few  hundred  dollars,  found 
to  be  due  the  appellant,  growing  out  of  these 
transactions.  There  was  direct  and  positive 
evidence  pro  and  con  to  all  the  issues  maile 
in  reference  to  these  transactions;  and  the  i 
court  passed  upon  them,  as  we  think,  intelli- 
gently and  properly.  But  in  a  case  like  this, 
requiring  an  auditing  by  a  commissioner  o*. 
the  multifarious  items  of  account  between 
the  parties,  and  that  auditing  overhauled  and 
corrected,  if  erroneous,  by  the  chancellor,  we 
must,  in  justice  to  all  parties,  decline  to  weigh 
mere  probabilities  as  to  which  party  is  right 
in  reference  to  these  multifkrloas  issues  of 
fact,  and  reverse  the  judgment  only  in  the 
event  that  the  chancellor's  findings  are  clearly 
against  the  weight  of  evidenre.  The  evi- 
dence in  this  case  does  not  justify  such  a  con- 
clusion.   The  Judgment  is  affirmed. 


MuKRAT  ».  Murray. 
(Court  of  Appeals  of  KentiuHey.    March  8, 1690.) 

HuSBASn   AKD  WnV— CONVBTASOB    BBFOKB-  MaB- 
BUOB. 

1.  A  conveyance  on  the  eve  of  marriage,  to  be 
regarded  in  equity  as  a  fraud  on  the  marital  rights 
of  the  intended  wife,  must  be  made  without  her 
consent  or  knowledge, 

9.  If,  however,  a  gift  or  volnntaty  oonveyanoa 
of  all  or  the  greater  portion  of  hla  {nroperty  be 
made,  by  one  about  to  marry,  to  his  children  by  a 
former  marriage,  without  the  knowledge  of  the  in- 
tended wife,  or  it  be  advanced  to  them  after  mar* 
riage  without  the  wife's  knowledge,  a  prima  fncU 
case  of  fraud  arises,  and  it  rests  on  the  beneficU. 
ries  to  rehut  the  presumption. 

Appeal  from  circuit  court,  Franklin  oounty. 

"To  be  offlcially  reported." 

Action  by  Jane  C.  Murray,  seeking  a  set- 
tlement of  her  husband's  estate,  and  the  can- 
cellation, as  to  herself,  of  certain  conveyances 
and  gifts  by  him  to  his  three  sons,  upon  the 
ground  that  they  were  in  fraud  of  her  marital 
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John  W.  Rodman  and  George  C.  Drane, 
for  appellant.  Wm.  Lindsay  and  John  B. 
LindtUy,  for  appellee. 

Holt,  J.  In  May.  1882,  the  appellant, 
Jane  G.  Murray,  then  Jane  C.  Jillson,  first 
met  Henry  H.  Murray,  lie  was  then  a  wid- 
ower for  the  second  time.  During  the  sum- 
mer of  that  year  they  became  engaged  to 
ooarry:  the  Christinas  following  being  the 
time  fixed  fortlie  consummation  of  the  agree- 
ment. It  was,  however,  postponed  from 
time  to  time,  at  his  instance,  and  npon  one 
excuse  or  the  other,  until  February  17, 1884, 
when  they  were  married.  He  bad  three  chil- 
dren living,  to-wit,  William  H.  Murray  by 
his  first  wife,  and  James  A.  and  John  W. 
Murray  by  his  second  wife.  When  he  and 
tlie  appellant  became  engaged,  he  was  a  gen- 
tleman of  considerable  fortune,  being  worth, 
in  lands  and  personalty,  probably  not  far 
from  970,000.  This  was  then  known  to  her. 
They  lived  together  until  December,  1886, 
when  he  died.  In  April,  1887,  the  appellant 
brought  this  action,  seeking  a  settlement  of 
his  estate,  and  the  cancellation,  as  to  her- 
self, of  certain  conveyances  and  gifts  by  bim 
to  his  three  sons,  upon  the  ground  that  they 
were  In  fraud  of  her  marital  rights.  Subse- 
quent to  their  engagement  to  marry,  and  on 
Aagust  17,  1882,  he  conveyed  to  his  sons 
James  A.  and  John  W.  Murray  four  houses 
and  lots  worth  four  or  five  thousand  dollars. 
It  is  conceded,  however,  iu  argument  by  ap- 
pellant's counsel,  that  the  consideration  re- 
liited  in  the  conveyance,  to-wit,  that  this 
property  had  come  by  the  mother  of  the  gran- 
tees, is  true.  The  testimony  so  shows,  and 
no  recovery  is  now  asked  on  account  of  it. 
It  is  therefore  out  of  the  case,  and  needs  no 
further  mention.  Subsequent,  also,  to  their 
engagement,  he,  by  a  deed  dated  August  1,  j 
1882,  and  acknowledged  on  October 30th,  and  j 
recorded  November  28th,  following,  conveyed  j 
to  bis  sons  James  and  John,  in  consideration  ' 
of  love  and  affection,  the  homestead  where 
they  were  living,  and  another  house  and  lot; 
the  two  pieces  of  property  being  worth  from 
fifteen  to  twenty-Hve  thousand  dollars.  The 
appellant  admits,  however,  both  in  pleading 
and  ber  evidence,  that  he  informed  her,  be- 
fore the  making  of  this  conveyance,  of  bis 
intention  to  execute  it.  and  she  made  no  ob- 
jection to  it.  She  says,  however,  that  she 
supposed  it  was  to  be  an  absolute  one,  by 
way  of  advancement  to  the  two  sons,  and 
that  it  was  not  unreasonable,  in  view  of  his 
financial  condition  as  stated  to  her  by  him. 
tibe  also  says  he  then  promised  to  do  right 
by  her,  and  provide  well  for  her.^  She  now 
claims,  however,  that  the  deed  was  in  the 
nature  of  a  testamentary  disposition  of  the 
property,  and  in  fraud  of  her  coming  mar- 
ital rights,  because  it  provided:  "But  there 
is  reserved  in  said  party  of  the  first  part 
[H.  H.  Murray]  a  right  for  life,  at  liis  op- 
tion, to  occupy,  use,  lease,  and  enjoy  the 
profits  of  each  and  all  of  said  property  for  and 
during  his  natural  life." 


A  conveyance  npon  the  eve  of  marriage,  to 
be  regarded  in  equity  as  a  fraud  upon  the 
marital  rights  of  the  intended  wife,  and  con* 
sequentiy  not  binding  upon  her,  must  be 
made  without  her  consent  or  knowledge. 
Leach  t.  Duvall,  8  Bush,  201.  Here  she 
knew  of  it,  and  the  fact  that  it  conveyed  a 
less  estate  than  she  supposed  cannot  serve  as 
a  ground  of  complaint  for  her.  It  was  an 
advantage  to  her.  She,  together  with  her 
husband,  enjoyed  during  his  life  the  use  of 
at  least  the  homestead,  if  not  all  of  the  prop- 
erty covered  by  the  deed.  The  conveyances 
named  appear  to  have  embraced  all  the  real 
estate  owned  by  H.  H.  Murray. 

April  3,  1884,  he,  in  consideration  of  love 
and  affection,  assigned  to  his  son  James  A. 
Murray  a  judgment  against  the  Blantons, 
secured  by  mortgage  lien,  and  amounting  to 
about  $7,000.  The  son  says  that  his  father 
had  told  bim  some  four  or  five  years  before 
that  he  was  to  have  this  debt;  and  in  this 
statement  he  is  supported  by  tlie  evidence  of 
the  draughtsman  of  the  assignment  of  the 
debt,  who  says  that  the  father  said,  when  he 
executed  it,  that  he  had  heretofore  given 
it  to  the  son.  The  gift  was,  however,  not 
perfected  until  April  8,  1884.  At  the  same 
time,  tlie  father,  for  the  same  consideration, 
assigned  to  the  same  son  a  mortgage  debt  on, 
oneHerrman  for  about  $4,000;  also  a  certifi- 
cate for  30  shares  of  bank-stock,  worth 
$4,500.  In  November,  1885,  he  gave  to 
James  A.,  for  .Tobn  Murray,  United  States 
bonds  of  the  value  of  $13,750.  Also,  at  aboat 
the  same  time,  he  gave  to  his  son  William 
railroad  bonds,  payable  to  bearer,  worth 
$4,800.  Thus  we  see  that  shortly  after  bis 
marriage  he  gave  to  his  three  sons  about 
$34,000.  With  the  last  of  these  gifts 'his 
fortune  whs  substantially  gone.  The  wife  had 
no  knowledge  of  those  made  after  their  mar- 
riage. At  his  deatli  he  was  worth  but  about 
$12,500,  consisting  altogether  of  personalty. 
A  few  days  after  his  marriage  he  made  a  wUl 
by  which  he  bequeathed  all  bis  estate,  with- 
out naming  his  wife.  It  Is  contended  for  her 
that  these  gifts  were  merely  colorable,  and 
intended  to  be  effective  only  in  case  his  wife 
outlived  bim.  In  support  of  this,  it  is  shown 
that  the  bank-stock  was  never  transferred 
upon  the  hank-books  until  after  his  death; 
that  the  checks  for  the  dividends  thereon, 
and  for  the  interest  on  the  United  States  and 
railroad  bonds,  were  issued  payable  to  him 
until  Ms  death;  and  there  is  some  evidence 
tending  to  show  that  he  took  some  control  of 
the  property  which  was  purchased  in  pay- 
ment ot  the  Blanton  debt.  The  transfers, 
however,  vested  the  donees  with  either  the 
legal  or  equitable  title;  and  there  is  rebutting 
testimony  showing  that  they  controlled  the 
property  from  the  date  of  the  gifts,  and  re- 
ceived the  money  upon  the  checks  issued  in 
payment  of  the  bank  dividends,  and  the  in- 
terest upon  the  bonds.  The  question  re- 
mains, however,  whether  the  gifts  of  the  per- 
sonalty are.  under  the  circumstances,  to  be 
regarded  as  having  been  made  in  fraud  of 
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the  appellant's  marital  rights.  The  so^s  tes- 
ttty — and  they  are  doubtless  honest  in  the 
belief — ^that  they  were  bona  flde,  and  made 
vitbout  any  intention  to  defraud  the  appel- 
lant as  to  her  inchoate  rights  in  the  estate  of 
her  hasband.  It  is  ditticult,  however,  in  the 
face  of  this  record,  to  believe  that  there  was 
not  a  purpose  upon  the  p»rt  of  the  hasband 
to  lessen  the  wife's  interest  in  bis  estate,  in 
the  event  she  snrvived  him,  by  giving  it  to 
his  sons.  We  do  not  mean  to  intimate  that 
a  husband  cannot  make  any  advances  to  his 
children,  and  must  preserve  his  estate  intact 
to  meet  the  inchoate  claims  of  his  wife.  If 
the  advancements  or  gifts  be  reasonable, 
when  considered  with  reference  to  the  amount 
of  property  owned  by  the  husband,  and  his 
purpose  be  to  provide  for  the  children,  and 
not  to  defraud  the  wife,  then  she  cannot  com- 
plain, although  they  in  fact  diminish  the 
property  to  which  her  inchoate  rights  have 
attached  by  the  marriage.  It  is  a  question 
of  intention  upon  ttie  part  of  the  grantor.  If 
the  property  given  away  constitute  all,  or  the 
principal  part,  of  the  hiisbanrl's  estate,  and  be 
such  an  advancement  as  is  unreasonable, 
when  compared  A^'itb  his  entire  property, 
then,  while  it  should  not  be  conclusively  pre- 
sumed to  have  been  made  in  fraud  of  the 
.  wife's  marital  rights,  yet  prima  facie  it 
should  be  so  rpgarded,  and  the  onus  of  show- 
ing otherwise  be  cast  upon  the  donee.  Each 
case  must  depend  upon  its  own  circum- 
stances. If  not  done  to  prevent  the  wife 
from  enjoying  a  reasonable  portion  of  the 
husband's  estate,  or  to  deprive  her  of  such 
an  interest  in  U  as  she  might  reasonably  ex- 
pect upon  her  marriage,  then  the  advance- 
ment should  be  upheld  as  to  her.  The  court 
roust  look  to  the  condition  of  the  parties,  and 
all  the  attending  circumstances,  in  judging 
of  the  transaction.  It  should  take  into  con- 
sideriition  the  amount  of  the  husband's  es- 
tate, the  value  of  the  advancements,  the  time 
within  which  they  are  made,  and  all  other 
indicia  which  will  serve  to  determine  the 
intention  accompanying  the  transaction. 

If,  however,  a  gift  or  voluntary  convey- 
ance of  all  or  the  greater  portion  of  his  prop- 
erty be  made  to  his  children  by  a  former 
marriage  without  the  knowleilge  of  the  in- 
tended wife,  or  it  be  advanced  to  them  after 
marriage  without  the  wife's  knowledge,  a 
prima/acie  case  of  fraud  arises;  and  it  rests 
upon  the  beneflciaries  to  explain  away  such 
presumption.  If  the  husband  have  an  ample 
estate,  he  may,  of  course,  give  to  the  children 
of  a  former  marriage  a  reasonable  portion  of 
it;  and  the  wife  cannot  complain.  If  this 
were  not  the  rule,  then  the  hands  of  the  hus- 
band would  be  completely  and  unreasonably 
tied,  and  he  could  make  no  advancement  to 
his  children  by  a  former  marriage,  however 
large  his  estate,  and  however  needful  to 
them;  but  he  would  be  compelled  to  hold  it 
all,  except  from  purchasers  for  value,  to  meet 
the  Inchoate  claims  of  the  wife.  Justice 
Story  says  that  reasonable  provision  may  be 
made  for  the  children  of  a  former  marriage 


if  done  under  such  circumstances  as  evidence 
good  faith.  1  Story,  £q.  .Tur.  §  273.  In  this 
instance,  however,  the  husband,  by  succes- 
sive gifts,  advanced  to  his  children,  without 
the  knowledge  of  his  wife,  nearly  all  his  large 
estate.  They  were  not  her  children,  and  the 
transfers  deprived  her  of  that  reasonable  ex- 
pectation as  to  the  enjoyment  of  a  portion  of 
his  property  which  she  had  a  right  to  form  at 
their  marriage.  A  prima  faoie  case  arises 
in  her  favor.  It  is  attempted  to  overturn  it 
with  the  claim  that  the  greater  portion  of  the 
husband's  property  came  by  the  second  wife; 
but,  while  it  appears  that  she  derived  some 
property  from  her  mother,  yet  the  amount  of 
it  Is  not  even  approximately  shown,  and  is  a 
matter  of  conjecture.  The  husband,  within 
a  comparatively  short  time  after  his  marriage 
to  the  appellant,  and  without  her  knowledge, 
gave  to  his  children  by  his  former  marriages 
between  thirty  and  forty  thousand  dollars. 
What  he  so  gave,  together  with  his  estate  re- 
maining at  his  death,  amounts  to  about  $46,- 
000.  Allowing  for  reasonable  advancements 
to  the  children,  the  wife  was,  in  our  opinion, 
entitled  to  $10,000  as  her  distributable  por- 
tion of  the  estate.  This,  it  seems  to  us,  is 
the  equity  of  the  case.  The  gifts  made  to 
the  children  sui)sequent  to  her  marriage  must, 
under  the  circumstances,  be  regarded  as  hav- 
ing been  made  in  fraud  of  her  marital  rights; 
and  the  amount  of  them,  together  with  the 
estate  of  the  husband  remaining  at  his  death, 
less  what  would  have  been  reasonalMe  ad- 
vances to  the  children,  must  be  estimated  in 
determining  her  rights.  The  chancellor  will 
I  allow,  as  of  the  date  of  his  decree,  the  sum 
above  named.  Any  equities  which  may  exist 
between  the  other  parties  to  this  action  re- 
main open  for  future  settlement,  not  being 
now  presented  for  determination.  The  judg- 
ment below,  and  which  allowed  the  appellant 
as  her  distributable  portion  but  one-third  of 
the  estate  in  her  husband's  possession  at  the 
time  of  his  death,  is  reversed,  and  tiie  cause 
is  remanded  for  further  proceedings  consist- 
ent with  this  opinion. 


Freeuan  v.  Frebmam. 

(CoMXt  €if  Appeal*  of  Kentucky.   March  18, 1890.) 

Divorce— Plbadiwg — Ezobssive  ALihoirr. 

1.  Under  Gen.  St.  Ky.  T^S,  providing  tliBt  "no 
petition  for  divorce  shall  be  taken  for  oonfessad, 
or  be  sustained  by  the  admissions  of  the  defend- 
ant alone,  but  must  be  supported  by  other  proof, " 
an  answer  in  a  suit  for  alimony,  which  avers  that 
plaintiff's  former  husband  is  still  alive,  and  that 
she  is  not,  therefore,  the  wife  of  defendant,  and 
which  asks-  that  the  contract  of  marriage  be  an- 
nailed,  cannot  be  taken  as  true  by  the  fact  that  It 
is  not  put  in  issue  by  a  reply  or  otherwise. 

2.  A  prayer  for  alimony  ia,  in  effect,  a  prayer 
for  a  decree  of  separation. 

8.  Where  defendant,  in  a  suit  for  alimony,  is 
worth  no  more  than  13,000,  and  Is  able  to  do  but  lit- 
tle work  by  reason  of  old  age,  an  allowanoe  for 
alimony  of  $410  a  year  Is  unreasonable  and  exces- 
sive. 

Appeal   from   circuit  qpurt,L  Washington 
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"Not  to  be  officially  reported." 

/.  W.  8.  Clements  and  T.  C.  Bell,  for  ap- 
pellant. C.  C.  MoVhord  and  John  W.  Lew- 
ie, tat  appellee. 

H01.T,  J.  The  appellant,  S.  W.  Freeman, 
and  the  appellee,  Laura  Freeman,  intermar- 
ried  on  September  26,  1887.  He  was  then 
about  60  and  she  about  26  years  old.  Their 
honey-moon  was  of  short  duration.'  They 
separated  on  November  29. 1887.  December 
5. 1887,  the  appellant  conveyed  to  his  sister- 
in-law,  a  woman  without  means,  and  then 
about  50  years  old,  bis  land  and  all  his  prop- 
erty; the  recited  consideration  being  that  she 
should  pay  hia  debts,  care  for  him  during 
life,  and  bury  him  decently  at  his  death.  De- 
cember 19, 1887,  the  wife  brought  this  action 
for  alimony.  Her  petition  avers  that  the  ap- 
pellant, during  the  short  time  they  lived  to- 
gether, bad  abused  and  assaulted  her,  and 
then  driven  her  from  his  home.  Other  con- 
duct improper  In  a  husband  is  alleged,  but 
it  need  not  be  mentioned.  She  had  been 
twice  married  before  her  marriage  to  the  ap- 
pellant. In  1879  she  married  one  Baldwin. 
After  a  short  time  be  abandoned  her.  They 
bad  no  children.  In  1882  she  married  one 
Ha3r8.  He  died  in  about  a  year.  By  him 
she  had  one  child,  that  is  yet  living.  After 
her  first  husband  left  her,  she  beard  noth- 
ing of  him,  save  that  it  was  rumored  he  was 
dead,  and  she  was  informed  by  one  person 
VasA  a  man  of  his  description,  habits,  and  oc- 
cupation had  died  at  a  certain  time  and  place. 
Upon  the  other  Iiand,  there  is  testim,ony  tend- 
ing to  show  that  be  was  still  alive  when  she 
married  the  appellant.  The  evidence  upon 
this  point  Is  conflicting,  and  so  much  so  that 
the  Judgment  of  the  chancellor  will  not  be 
distnrt>ed  upon  this  ground. 

It  is  urged,  however,  that  upon  the  plead- 
ings the  wife  was  not  entitled  to  any  relief; 
and,  if  so,  the  judgment  must  yet  be  re- 
versed, because  it  afforded  more  than  was 
asked.  The  statute  provides  that  habitual 
behaving  by  the  husband  towards  the  wife, 
for  not  less  tban  six  months,  in  such  a  cruel 
and  Inhuman  manner  as  to  Indicate  a  settled 
aversion  to  her,  or  to  destroy  permanently 
ber  peace  and  happiness,  shall  be  ground  for 
a  divorce.  Another  ground  is:  "Such  cruel 
beating  or  injury,  or  attempt  at  injury,  of 
the  wife  by  the  husband,  aa  indicates  an  out- 
rageous temper  in  him,  or  probable  danger 
to  her  life,  or  great  bodily  injury,  from  her 
remaining  with  him."  Qen.  St.  728.  These 
are  grounds  for  an  absolute  divorce,  and,  con- 
ceding that  the  averments  of  the  petition  in 
this  case  did  not  set  foi-th  sufficiently  either 
gruond,  yet  the  suit  is  only  for  alimony,  and 
our  statute  provides:  "Judgment  for  sepa- 
ration, or  divorce  from  bed  and  board,  may 
also  be  rendered  for  any  of  the  causes  which 
allow  divorce,  or  for  such  other  cause  as  the 
court  in  its  discretion  may  deem  sufficient" 
Id.  790.  The  discretion  thus  given  is  not,  of 
course,  arbitrary  or  unlimited ;  but  must  be 
a  Muod  legal  onct  and  only  to  be  exercised 


upon  such  grounds  aa  the  chancellor  may 
deem  sufficient,  having  regard  to  the  legal 
rights  and  obligations  of  the  parties.  It  is 
plain,  however,  from  the  language  of  the 
statute,  that  he  is  not  restricted  to  the  statu- 
tory grounds  which  authorize  an  absolute 
divorce.  Before  the  adoption  of  our  stat- 
utes, the  law  gave  to  the  wife,  upon  suffi- 
cient grounds,  the  right  to  a  decree  of  sepa- 
ration and  alimony,  aithougli  no  legal  cause 
for  divorce  existed.  The  statute  recognizes 
this  right.  Shrock  v.  Uhrock,  4  Bush.  682. 
In  our  opinion,  the  averments  of  the  petition 
weresufllcient  in  this  respect.  Theevidence 
as  to  the  conduct  of  the  appellant  towards  hia 
wife  is,  as  is  usual  in  such  cases,  somewhat 
coafllcting.  it  is  sufficient  in  our  opinion, 
however,  to  support  the  finding  of  the  court 
below,  which  was  that  his  behavior  towards 
her  had  been  of  such  a  character  as  to  entitle 
her  to  a  support  from  his  estate. 

The  answer  averred,  however,  that  her  for- 
mer husband,  Baldwin,  was  still  alive,  and 
that  she  was  not,  therefore,  the  wife  of  the 
appellant.  It  therefore  asked  that  the  con- 
tract of  marriage  be  annulled.  It  is  now 
contended  that,  as  this  averment  was  not  put 
in  issue  by  a  reply  or  otherwise,  it  must 
be  taken  as  true,  and  relief,  therefore,  be  de- 
nied to  the  wife.  While  not  so  in  name,  yet 
this  part  of  the  answer  must  be  regarded  as 
in  the  nature  of  a  cross-pleading  by  the  hus- 
band seeking  a  cancellation  of  the  marriage 
contract.  Our  statute  provides:  "No  peti- 
tion for  divorce  shall  be  taken  for  confessed, 
or  be  sustained  by  the  admissions  of  the  de- 
fendant alone,  but  must  be  supported  by 
other  proof."  Gen.  St.  728.  .  This  averment 
cannot,  therefore,  be  taken  as  true,  and  the 
wife,  therefore,  denied  relief. 

It  is  manifest  the  conveyance  by  the  hus- 
band must  be  regarded  as  having  been  made 
in  fraud  of  the  rights  of  the  wife.  The  cir- 
cumstances so  mark  it  unmistakably.  In 
fact,  it  does  not  appear  to  be  otherwise  con- 
tended by  counsel  for  the  appellant.  It  is 
said,  however,  that  the  judgment  must  be 
reversed  because  it  decrees  a  separation  be- 
tween the  parties  when  no  divorce  a  menta 
et  thoro  was  asked.  It,  however,  songht  al- 
imony, and  this  was,  in  effect,  a  prayer  for  a 
decree  of  separation.  Such  relief  cannot  be 
granted,  unless  the  parties  be  separated. 
The  wife  is  not  entitled  to  alimony,  unless 
she  be  separated  from  the  bed  and  board  of 
the  husband.  The  court  allowed  the  appel- 
lee $75  as  a  fee  for  her  attorneys,  and  $30  a 
month,  or  $410  a  yiear,  for  the  support  of 
herself  and  ber  child  by  her  former  husband. 
The  child  is  not  named  in  her  pleadings, 
and  she  only  asks  alimony  for  herself  to  the 
extent  of  $20  a  month.  We  know  of  no 
right  the  chancellor  has  to  charge  the  hus- 
band with  the  support  of  a  child  by  a  former 
husband,  when  the  wife  and  child  are  not 
living  with  him.  No  rule,  either  legal  or 
equitable,  authorizes  it. 

The  evidence  in  this  case  does  not  clearly 
show  the  amount  of  the  appellant's  estate. 
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He  is  coiDpnraUvely  a  poor  man.  however. 
He  is  now,  by  reason  of  old  age,  able  to  do 
but  little  work.  His  farm,  upun  the  appel- 
lee's own  statement,  is  not  worth  over  S2,500, 
and  this  is  presumably  a  high  valuation.  He 
is  probably  worth,  in  all,  from  two  to  three 
thousand  dollars.  The  amount  to  be  allowed 
for  alimony  is  governed  by  no  fixed  rule.  It 
mnst  necessarily  depend  upon  a  variety  of 
circumstances.  The  worth  of  the  husband, 
his  age  and  ability  to  labor,  the  needs  and 
situation  of  the  respective  parties,  and  all  the 
attending  circumstances  enter  into  the  ques- 
tion. Thus  viewing  this  case,  we  regard  the 
allowance  to  the  wife  as  unreasonable  and 
excessive.  It  is  more  than  the  husband  by 
any  reasonable  estimate  can  make  or  de»lve 
from  his  limited  estate.  The  allowance  to 
the  wife's  attorneys  will  remain  as  Uxed  by 
the  judgment,  but,  in  our  opinion,  under  all 
the  circumstances,  8125  a  year  to  her  for  her 
support  would  be  reasonable,  and  it  is  so  fixed. 
The  judgment  is  reversed,  with  directions  to 
render  one  in  conformity  with  this  opinion. 


L0UISVILI.E  &  N.  B.  Oo.  «.  Sheets. 
(Court  <if  Appeals  qf  Kentucky.   March  IS,  1890.) 
Fbu^w-Servasts. 
Arailroad  yard  switchman  and  alocomotive 
engineer  are  not  feUow-servants. 

Appeal  from  court  of  common  pleas»  Frank* 
lin  county, 

"Not  to  be  officially  reported." 

Tra  Julian,  for  appellant.  Thos.  H.  Hirut, 
A.  Duvall,  and  Scott  <£  Violett,  for  appellee. 

Pbtob,  J.  The  appellee,  Lee  Sheets,  in- 
stituted this  action  below  to  recover  for  a 
personal  injury  resulting  in  the  loss  of  one 
of  his  bands,  caused,  as  is  alleged,  by  the  neg- 
ligence of  the  employes  of  the  appellant  in 
charge  of  its  engine.  The  appellee  had  been 
in  the  employ  of  the  appellant,  the  Loui.sville 
&  Nashville  Bailroad  Company,  for  a  num- 
ber of  years,  engaged  at  its  switch-yard  in 
Frankfort,  in  switching  and  shifting  cars. 
George  Wilder  was  the  yard-master,  £d. 
Grant  the  engineer,  and  Sanders  the  fireman. 
Cars  were  standing  on  the  side  track,  and  the 
appellee,  who  was  the  switchman,  was  or- 
dered by  the  yard-master  to  couple  the  cars, 
so  as  to  bring  them  out.  The  ground  of  re- 
covery was  that  the  engineer,  although  sig- 
naled, failed  to  check  the  speed  of  the  engine, 
but  moved  up  with  such  rapidity  and  force 
as  to  catch  the  hand  of  the  appellee  between 
the  bumpers  before  he  had  time  to  finish  the 
coupling  and  leave  the  cars.  There  was  evi- 
dence conducing  to  show  that  the  engineer 
failed  to  reverse  the  engine,  and  also  to  sliow 
that  the  engine  was  moving  faster  than  was 
usual  in  such  cases.  While  the  engineer  tes- 
tifies that  he  did  reverse  the  engine,  and 
there  is  testimony  showing  that  the  engine 
was  moving  at  the  usual  speed,  the  testimony 
for  the  plaintiff  shows  a  different  stale  of 
facts,  and  it  was  with  the  jury,  and  not  with 


this  court,  to  determine  the  effect  and  weight 
of  the  testimony.  John  Loyd,  another  s witch- 
man,  says  that  the  engine  was  not  reversed, 
and  was  moving  at  the  rate  of  three  or  four 
miles  an  hour,  and  that  from  one  to  one  and 
a  half  miles  an  hour  was  fast  enough.  San- 
ders says  that  he  saw  the  signal,  and  repeat- 
ed it  to  the  engineer,  and  they  were  moving 
up  slowly  at  the  time;  that  the  signal  was 
not  given  until  they  were  almost  a  car-lengtb 
from  the  still  cars.  The  engineer  states  that 
he  did  not  see  Sheets  when  be  went  in  to 
couple  the  cars,  or  when  he  was  injured,  and 
was  obeying  signals  from  the  fireman,  and 
did  not  check  the  engine  until  it  was  very 
close  to  the  still  cars.  The  appellee  had  been 
ordered  to  couple  the  cars.  The  yard-master, 
engineer,  and  fireman  were  present  for  that 
purpose;  and  that  the  sudden  and  rapid 
movement  of  the  train  or  engine  against  the 
still  cars  caused  the  Injury  is  a  fact  believed 
by  the  jurj',  and  upon  which  they  based  their 
verdict.  We  cannot  disturb  the  flnding'on 
the  facts.  The  engineer  is  required  to  have 
superior  skill  in.  his  employment  to  that  of 
the  mere  brakeman  or  switchman,  who  may 
be  a  common  laborer,  and  still  suited  to  the 
employment;  as  it  requires  but  little,  if  any, 
skill  to  discharge  such  a  duty.  The  yard- 
master  and  engineer  would  be  both  respon- 
sible for  the  movements  of  the  train  in  many 
instances,  and  each  is  superior  to  the  brake- 
man,  and  to  such  an  extent  as  to  make  the 
company  responsible  for  the  injury  to  the 
brakeman  caused  by  the  gross  neglect  of  ei- 
ther the  pne  or  the  other.  The  oases  of  Ball- 
road  Co.  y.  Collinst  2  Duv.  114;  Same  v. 
Hobinson,  4  Bush,  507;  Same  v.  Fllbem.  6 
Bush,  574;  Same  v.  Moore,  83  Ky.  675.— 
are  decisive  of  the  right  of  recovery  by  the 
switchman,  where  the  Injury  results  from 
the  neglect  of  the  engineer  or  conductor.  The 
instruction  given  by  the  court  below,  defin- 
ing "gross  negligence,"  is  taken  from  the 
opinion  of  this  court  in  the  case  of  Bailroad 
Co.  V.  McCoy,  81  Ky.  403.  and,  if  nut  a  cor^ 
rect  definition,  was  more  favorable  to  the  de- 
fendant than  to  the  plaintiff.  The  jury  was 
told  that  it  is  the  failure  to  exercise  such 
skill  as  one  of  careful  habits  would  observe, 
to  avoid  danger,  under  similar  circnmstanoes. 
Gross  neglect  is  the  absence  of  ordinary  care, 
and  if  the  jury  believed  the  testimony  of  the 
appellant's  witnesses  in  this  case,  and  this 
they  seem  to  have  done,  the  verdict  was 
proper.  There  was  no  instruction  asked  by 
the  defense  on  the  question  of  contributory 
neglect,  and  for  the  reason  that  no  such  neg- 
lect appears.  The  jury  was  told  that  "the 
plaintiff  accepted  the  employment,  assuming 
all  the  risks  usually  incident  to  the  discbarge 
of  his  duties ;  that  the  railroad  was  not  an  in- 
surer  of  plaintiff  against  accidents  or  injuries 
suffered  by  reason  of  the  hazardous  nature  of 
his  duties  in  the  ordinary  course  of  his  em- 
ployment" This  instruction  covered  the 
entire  ground  of  the  defense,  and  the  jury 
cuuld  not  have  failed  to  understand  its  mean- 
ing.   While  the  verdict  is  f ot  a  cunaiderable 
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aum,  we  are  not  disposed  to  adjndge  that  the 
loss  of  a  hand,  under  such  circumstHnces,  is 
more  than  compensated  by  such  a  verdict. 
Niimerona  affidavits  were  filed  for  a  new 
trial,  nil  of  which  were  deemed  insufficient 
by  the  court  Itelow,  and  in  this  we  concur. 
The  only  question  for  the  defense  in  this  case 
arises  from  the  fact  of  the  appellee  being  an 
employe  in  the  same  service  with  the  engi- 
neer, and,  while  counsel  has  referred  us  to 
many  authorities  outside  of  the  state  sustalu- 
ing  sach  a  character  of  defense,  the  point  is 
now  so  well  settled  by  this  court  as  scarcely 
to  admit  of  discussion.    Judgment  affirmed. 


Faduoah  Lumber  Co.  o.  Pasuoah  Water 
SXTPPLT  Co. 

{Court  of  Appeal*  qf  Kentiidiu.  Mandi  18, 1890.) 
Watbb  CoxPAinn— Brbach  or  Coktbaot— Pbin- 

CIPAIi  AND  AOENT. 

A  oontraot  between  a  city  and  a  water  oom- 
pany,  by  which  the  latter,  for  a  valuable  consider- 
ation to  be  raised  by  taxation,  agrees  to  keep  the 
dty  supplied  with  a  certain  quantity  of  water,  to 
protect  its  Inhabitants  from  loss  by  fire,  does  not 
create  between  the  city  and  the  water  company 
the  relation  of  principal  and  agent,  and  the  doc- 
trine of  respondeat  superior  cannot  be  Invoked  to 
reUere  the  water  company  of  liability  to  a  dtUen 
for  lose  tij  reason  of  its  failore  to  keep  up  such 
supply. 

Petition  for  reheari  ng.  For  former  report, 
flee  12  S.  W.  Kep.  554. 

"Not  to  be  officially  reported." 

Husbands  <ft  Husbands  and  Gilbert  A  Heed, 
for  appellant.  Burnett  <£  Dallam,  for  ap- 
pellee. 

Lewis,  C.  J.  It  is  not  necessary  to  eren 
eonsider  whether  a  municipal  corporation  can 
be  made  liable  for  destruction  by  fire  of  prop- 
erty of  its  individual  inhabitants,  because 
that  question  is  not  liefore  us.  But,  even  as- 
•amlng  no  action  could  be  maintained  in  that 
case,  atill  the  doctrine  of  respondeat  superior 
would  not,  as  contended,  avail  to  relieve  ap- 
pellee of  its  own  liability,  because  the  rela- 
tion of  principal  and  agent  does  not  exist  In 
any  sense  between  the  city  of  Paducah  and 
it.  On  the  contrary,  they  entered  into  a  con- 
tract by  which,  for  a  valuable  consideration 
to  be  paid  by  taxation  and  by  rents  for  pri- 
vate use  of  hydrants,  appellee  agreed,  among 
other  things,  to  keep  a  specified  quantity  of 
water  in  its  stand-pipe  at  all  times,  except  on 
particular  occasions  mentioned,  none  of  which 
existed  when  appellant's  property  was  burned. 
It  is  too  plain  for  discussion  that  the  city  of 
Fadncab  bad  the  power  and  did  make  the  con- 
tract for  tjenefit  of  its  inhabitants,  and  con- 
sequently each  one  of  them  has  a  right  to  sue 
and  recover  for  an  injury  caused  to  him  by 
breach  of  it.  Appellee  did  not  covenant  to 
prevent  occurrence  of  tires,  nor  that  the 
quantity  of  water  agreed  to  be  furnished 
would  be  s  certain  and  effectual  protection 
against  every  fire,  and  consequently  does  not 
in  any  sense  occupy  the  attitude  of  an  insur- 
er.   But  it  did  undertake  to  perform  the  plain 


and  simple  duty  of  keeping  water  up  to  a 
designated  height  in  the  stand-pipe;  and  if  it 
failed  or  refused  to  comply  with  that  under- 
taking, and  such  breach  was  the  proximate 
CHUse  of  destruction  of  appellant's  property, 
which  Involves  questions  of  fact  for  deter- 
mination of  the  jury,  there  exists  no  reason 
for  its  escape  from  answering  In  damages  that 
would  not  equally  avail  in  case  of  any  other 
breach  of  contract.  Petition  for  rehearing 
overruled. 


Hall  et  al.  o.  Scott's  Adu'b. 
(Court  q/^ppeal«Q/'£entuc^.    March  IB,  1880.) 

VSNDOB  AND  VeWDBB— ISTBRBST. 

1.  Where  a  vendor's  legal  title  to  land  by  ad- 
verse posgession  Ueoomes  perfect  during  the  pen- 
dency of  a  suit  for  the  purchase  price,  that  fact 
may  oe  set  up  by  an  amended  pleading,  and  the 
vendee  will  be  compelled  to  accept  such  title. 

S.  Where  a  note  bears  interest  payable  semi- 
annually, each  semi-annual  installment  of  interest, 
at  its  maturity,  becomes  a  debt  due,  and  bears  in- 
terest from  its  maturity,  the  same  as  any  other 
interest-bearing  debt,  untU  paid. 

Appeal  from  chancery  court,  Kenton  ooan- 


"To  be  officially  reported." 
L.  B.  Baker,  for  appellants. 
Finley,  for  appellee. 


Collins  ift 


Bbhnett,  J.  The  appellee,  as  administra- 
tor of  J.  S.  Scott,  sued  the  appellant  Mary 
A.  Hall  and  her  husband  on  a  promissory  note 
executed  by  them  to  said  Scott  as  a  part  of  the 
price  of  the  land  in  controversy.  The  deed  to 
said  land  was  executed  to  the  aippellant  Mary 
A.  Hall ,  by  said  Scott  and  J.  Q.  Carlisle,  on  the 
81st  of  October,  1870.  Said  Scott  had  no  title 
to  said  property,  nor  did  he  pretend  to  have 
any;  but,  doubtless,  being  entitled,  by  some 
arrangement  with  J.  6.  Carlisle,  the  real 
vendor,  to  the  purchase  price  of  said  land,  he 
joined  in  thedeed  of  conveyance.  Thiswasao- 
cordiiig  to  the  agreement  between  the  pai'tiea, 
which  they  had  the  right  to  make;  and  the  ap- 
pellants cannot  avoid  tbepaymentoftiienote 
upon  the  ground  alone  that  said  Scott  had  no 
title  to  the  land. 

But  the  appellants  say  that  Carlisle  had  no 
title;  that  the  title  was  in  Andrew  and  Jemi- 
ma Ernst. — and  therefore  they  should  not  be 
compelled  to  pay  for  said  land.  It  appears 
that,  in  a  suit  to  foreclose  a  mortgage  on  the 
land  executed  prior  to  the  pureiiase  of  the 
same  by  Andrew  and  Jemima  Ernst,  said 
persons  were  not  parties  to  the  same,  and 
Walker,  the  assignee  of  Uie  judgment  fore- 
closing said  mortgage,  purchased  said  land  at 
the  Side  under  said  judgment  in  1854.  and  in 
the  same  year,  after  be  had  received  a  deed, 
he  sold  said  land  by  deed  to  J.  G.  Carlisle. 
The  latter  person  sold  the  same  in  1870  by 
deed,  said  Scott  joining  therein,  to  the  appel- 
lant Mary  A.  Hall.  Site  and  her  huslMtnd 
Immediately  entered  upon  said  land,  and 
have  held  the  actual,  adverse  possession  of 
the  same  ever  since.  Andrew  and  Jemima 
Ernst  not  having  been  made  parties  to  thesuit 
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to  foreclose,  they,  of  course,  were  not  divest- 
ed of  their  title  by  said  judgment  and  sale. 
All  that  the  purchaser  acquired,  so  far  as 
they  were  concernpd,  was  a  lien  on  said  land 
older  and  prior  to  their  legal  title.  It  fol- 
lows that  Carlisle  acquired  no  greater  right 
than  his  vendor  acquired  at  said  sale,  which 
was  only  a  prior  lien,  as  to  Andrew  and  Je- 
mima Ernst's  legal  title;  and  the  appellants 
are  entitled  to  a  rescission,  unless  time  has 
ripened  their  possession  as  claimants  under 
Carlisle's  deed  into  a  legal  title.  It  is  alleged 
that  Walker,  Carlisle,  and  the  appellants  en- 
tered upon  said  land,  and  held  the  adverse 
possession  of  it,— each  of  the  first  two,  dur- 
ing the  time  that  be  clnimed  to  own  thesitme; 
the  latter  two,  from  the  time  of  their  pur- 
chase until  now.  The  said<  ( ussession  of  ei- 
ther Walker  or  Carlisle  is  denied,  but  that  of 
the  appellants  is  ndmitted.  Have  the  appel- 
lants held  the  adverse  possession  under  the 
Carlisle  deed  long  enough  to  perfect  their  ti- 
tle? We  think  they  have.  The  suit  was 
commenced  in  1884, — not  quite  15  years  from 
the  time  of  the  appellants'  entry  upon  said 
land.  But  in  1887  the  appellee  set  up,  by 
amended  petition,  the  foregoing  allegations 
in  reference  to  adverse  possession,  which  was 
only  partially  denied,  as  aforesaid.  During 
all  of  these  17  years  the  said  Ernsts  or  their 
heirs  could  have  brought  suit  for  the  recov- 
ery of  said  land,  but  they  did  not.  Now,  it 
is  well  settled  that  if,  at  the  time  of  the  com- 
mencement of  the  vendor's  suit  concerning 
the  land  conveyed,  he  had  no  title  to  it,  or  a 
defective  title,  and  he  acquires  title,  or  his 
defective  title  is  cured,  during  the  pendency 
of  the  suit,  he  may  by  an  amended  pleading 
set  such  title  up,  and  the  chancellor  will  com- 
pel the  vendee  to  accept  it.  Fifteen  years' 
adverse  possession  of  land,  the  real  owners 
of  it  having  a  right  to  sue  for  it  all  of  that 
time,  gives  such  possessor  a  legal  title  to  it. 
The  title  thus  acquired  is  as  perfect  and  ab- 
solute as  a  perfect  paper  title.  If,  during 
the  pendency  of  the  suit  Involving  the  title, 
the  vendor,  by  an  amended  pleading,  says: 
"It  is  true,  at  the  commencement  of  the 
suit  I  had  no  title  to  the  land;  but  since  then 
I  have  acquired  a  perfect  paper  title.  Here 
it  is,  take  it," — the  chancellor,  if  such  prt>f- 
fered  title  is  perfect,  will  compel  the  vendee 
to  take  it.  Instead  of  a  perfect  paper  title, 
a  perfect  legal  title  by  adverse  possession  is 
tendered.  Such  title  having  ripened  during 
the  pendency  of  the  suit,  there  is  no  good  rea- 
son why  the  chancellor  should  not  permit 
that  fact  to  be  set  up  by  an  amendment,  and 
compel  the  vendee  to  accept  such  title.  Said 
Scott's  injunction,  in  bis  life-time,  against 
Morlson,  enjoining  him  from  proceeding  to 
collect  the  purchase  money  of  said  property 
arising  from  the  sale  of  it  under  a  judgaientin 
bis  favorforeclosing  a  mortgage  thereon,  whs 
abandoned  after  said  Scott's  death  by  his  ad- 
ministrator and  heirs.  Consequently  Mori- 
son  had  the  right  to  come  into  this  case  by 
cross-petition,  and  assert  his  lien,  etc. 
The  note  sued  on  by  tlie  appellee,  administra- 


tor of  Scott,  bears  date  the of 

1870,  and  fell  due  on  the of 


,1873, 


with  interest  payable  semi-annually.  Upon 
the  maturity  of  each  semi-annual  payment  of 
interest,  it  became  a  debt  due;  and  it  was  from 
that  time  forward  placed  upon  the  same  foot- 
ing as  any  other  debt  due  and  payable  at  a 
certain  time.  Therefore,  it  bore  interest  from 
its  maturity,  the  same  as  any  other  interest- 
bearing  debt,  and  said  interest  should  ruD 
until  it  was  paid.  But  said  semi-annual  in- 
terest should  be  counted  until  the  maturity  of 
the  note,  and  it  should  then  cease,  and  the 
interest  on  the  whole  note  should  commence 
and  be  computed  in  the  ordinary  way;  but  the 
interest  on  each  precedinginstallment, unpaid, 
should  run  until  paid.  It  is  true  that  interest 
runs  on  an  interest-bearing  debt,  after  its  ma- 
turity, as  a  matter  uf  legal  right;  and  the 
same  principle  applies  to  interest  on  install- 
ments of  interest  after  their  maturity.  But 
the  agreement  to  pay  interest  by  installments, 
before  the  maturity  of  the  debt  itself,  is  a 
special  contract,  by  which  the  creditor  is 
more  benefited  than  by  contracts  bearing  in- 
terest in  the  ordinary  way.  Therefore,  it 
should  be  presumed,  unless  the  contrary 
appears,  that  the  parties  contracted  for  the 
payment  of  semi-annual  Interest  for  and  dur- 
ing the  time  that  the  paper  was,  by  the  con- 
tract, to  run,  i.  «.,  until  its  maturity.  We 
understand  that  the  judgment  adopts  the 
foregoing  basis  as  to  said  interest,  and  in 
that  view  it  will  be  enforced.  We  also  un- 
derstand that  so  much  of  the  administrator's 
debt  against  Hall  is  to  be  implied  to  the  pay- 
ment of  Morison's  debt  as  will  satisfy  the 
same,  cost,  etc.;  but,  if  there  be  an  excess  of 
the  Moriaou  debt,  the  land  is  not  to  be  sold 
to  satisfy  the  excess.  The  judgment  upon 
original  and  cross  appeals  is  afBrmed. 


WiLUAHs'  Ex's  «t  al.  9.  Williams  et  ah 

(Court  uf  Appeal*  <ifKentueky.    Marota  18, 1890.> 

Wills— Capacitt  to  Makb— WrrsBss— Ihstrtjc- 
TIONS— Appbal. 

1.  In  Kentucky,  the  rule  that,  where  the  evi- 
dence is  coDflioting,  the  verdict  will  Dot  be  dis- 
turbed OQ  appeal,  applies  as  well  in  cases  Involviug 
the  validity  of  a  wul  as  in  any  other  civil  cause. 

8.  There  is  no  statute  in  Kentucky  requiring 
that,  on  an  appeal  to  the  drouit  court  from  an 
order  of  the  county  court  admitting  a  will  to  pro- 
bate, a  formal  transcript  of  the  proceedings,  and 
copy  of  the  judgment,  of  the  latter  be  filed ;  and 
a  statement  filed  In  the  circuit  oourt,  showing  the 
parties,  and  who  appeals,  and  that  a  judgment  was 
rendered  by  the  county  court  at  a  certain  time, 
from  which  an  appeal  is  taken,  is  sufficient. 

8.  Civil  Code  Ky.  i  606,  providing  that  "no  per- 
son shall  testify  for  himself  ooncemuig  anyverbat 
statement  of,  or  any  transaction  with,  or  any  act 
done  or  omitted  to  be  done  by  •  •  •  one  who  i» 
♦  •  •  dead  when  the  testimony  is  offered  to  be 
given,  except  tor  the  purpose  and  to  the  extent  of 
affecting  one  who  is  living, "  does  not  prevent  the 
contestants  of  a  will  from  testifying  as  to  the  con- 
duct, conversation,  and  character  of  the  testator. 

4.  In  a  contest  by  testator's  heirs  over  his  will, 
by  which  he  devised  his  estate  to  a  church,  it  be- 
ing claimed  by  contestants  that  he  was  a  religious 
monomaniac,  an  instruction  to  the  jury  to  flno  the 
will  valid  if  they  find  that  testator  was  not  at  the 
time  of  its  execution  "dominated  by  some  unnat- 
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mal  mud  Irrational  blu  of  mind,  ao  as  to  OTerml* 
and  control  his  own  rational  will-power,"  is  er- 
roneous, in  tbat  it  is  too  broad,  and  leaves  it  for  the 
Jniy  to  determine  what  oonstitutes  such  bias. 

Appeal  from  circoit  court,  Owen  county. 

"To  be  officially  reported." 

Alvtn  DuvaU,  A.  P.  Humphrey,  J.  H.  Dor- 
man,  and  T.  J.  Hardin,  for  appellants.  Wtn. 
Lindsay,  Lindtay  <£  Botts,  and  E.  E.  BetUe, 
for  appellees. 

H01.T.  J.  Thfs  is  a  contest  between  the 
devisees  of  Joseph  F.  Williams  upon  the  one 
Side,  ami  his  heirs  upon  the  other,  over  his 
will.  It  was  executed  on  May  11,  1881,  and 
hedietl  in  1887.  It  having  been  admitted  to 
probate  in  the  county  court,  his  heirs  took  an 
appeal  to  the  circuit  court,  where  it  was  reject- 
ed, and  of  this  his  executor  and  the  devisees 
are  now  complaining.  Under  our  present 
statute,  the  same  effect  is  to  be  given  In  this 
court  to  the  verdict  of  a  jury  in  a  will  case  as 
in  any  other  civil  cause.  Where,  however, 
an  attack  upon  a  will  is  altogether  unsns- 
tained  by  any  evidence,  this  court  will,  by  its 
mandate,  direct  the  circuit  court  to  remand 
the  case  to  the  probate  court,  with  directions 
to  admit  it  to  record.  Weare  therefore  now 
asked  to  do  so  in  this  instance  by  the  pro- 
pounders  of  the  will.  As  the  case  must  re- 
turn for  another  trial,  it  would  be  improper 
to  enter  upon  a  discussion  of  the  evidence 
pro  et  eon,  and  it  is  sufficient  to  say  that 
many  witnesses  have  testified  upon  each  side, 
and  their  evidence  is  very  conflicting.  The 
request  will  not,  therefore,  be  grant^.  Nor 
can  it  be  said  thnt  the  verdict  was  flagrantly 
against  the  evidence;  and,  unless  this  be  so, 
the  finding  of  a  properly  instructed  jury  upon 
the  facts  will  not  be  disturbed  any  more  in  a 
case  of  this  character  than  in  any  other  ciTil 
action. 

A  motion  was  made  in  the  circnit  court  by 
the  propounders  to  dismiss  the  appeal  taken 
by  the  contestants  from  the  order  of  the 
county  court  admitting  the  will  to  record, 
the  ground  being  that  no  transcript  of  the 

ftroceedings  In  the  latter  court,  or  copy  of  its 
udgment,  had  been  filed  as  a  part  of  the  ap- 
peal papers  in  the  circuit  court.  The  con- 
testants bad,  when  the  appeal  was  taken, 
filed  in  the  circuit  court  a  statement  setting 
forth  the  names  of  the  parties,  appellants  and 
appellees;  the  decease  of  the  testHtor;  the 
the  names  of  his  heirs  at  law ;  the  probate  by 
the  county  court  at  a  time  therein  named  of 
a  writing  purporting  to  be,  but  which  they 
deny  is,  his  will;  and  that  an  appeal  was 
thereby  taken  from  its  action.  It  is  not  sug- 
gested that  the  statement  is  defective;  but  it 
is  arged  that  an  appeal  could  not  be  taken  by 
the  filing  of  it  alone,  and  that,  as  the  appeal 
is  from  the  judgment  below,  a  copy  of  it 
must  be  filed.  Our  statute  does  not  say  bow 
an  appeal  from  the  county  court  to  the  circuit 
court  in  a  will  case  shall  be  taken.  It  mere- 
ly giTes  the  right  to  it.  In  Jones  v.  Jones, 
S  Mete.  (Ky.)  266,  it  does  not  appear  from  the 
report  of  the  case  that  any  transcript  of  the 


county  court  proceedings  was  filed.  It  was 
there  said:  "It  was  only  necessary  for  the 
parties  who  desired  to  take  an  appeal, to  the 
circuit  court  to  have  filed  a  transcript  of  the 
proceedings  in  the  county  court  with  the 
clerk  of  the  circuit  court,  with  the  names  of 
the  appellants  and  appellees,  and  to  have  had 
process  issued  and  served  on  the  appellees." 
In  that  case,  however,  as  in  this  one,  the  ap- 
pellants Bled  a  petition,  which  this  court 
treated  as  a  statement,  and  it  was  held  suf- 
flcient  to  maintain  the  appeal.  We  see  no 
reason  to  rule  otherwise.  The  statement  in 
this  case  sets  forth  every  faot  necessary  to 
give  the  circuit  court  jurisdiction,  and  upon 
it  summons  was  issued.  There  was  therefore 
nothing  substantial  in  the  objection. 

Upon  the  trial,  In  the  absence  of  admission 
in  any  way,  the  production  of  the  county 
court  judgment  would  be  necessary;  but 
while,  as  was  said  in  the  case  above  cited, 
and  as  was  decided  in  Pryor  v.  Mlzner,  79 
Ky.  232,  an  appeal  may  be  taken  by  filing  a 
transcript  of  the  county  court  proceedings 
with  the  circuit  court  clerk,  and  suing  out 
summons,  yet  the  latter  case  does  not  decide 
tbat  such  a  mode  is  exclusive!  The'  Jones 
Case,  in  fact,  decides  otherwise,  and  the  other 
case  above  cited  is  not  in  conflict  with  it. 
As  the  statute  does  not  prescribe  what  shall 
be  done  to  take  the  appeal,  it  is  sufficient  if 
it  be  made  to  appear,  by  the  Bling  of  either  a 
transcript  or  a  statement,  who  the  parties  ap- 
pellant and  appellee  are,  and  that  a  certain 
judgment  was  rendered  by  the  county  court 
at  a  certain  time,  from  which  the  appellants 
desire  to  appeal.  Technical  strictness  should 
not  be  required.  Form  is  only  to  be  ob-. 
served  so  far  as  it  is  necessary  to  the  desired 
end.  The  motion  to  dismiss  the  appeal  was 
properly  overruled. 

As  there  must  be  another  trial,  it  is  proper 
to  notice  a  question  of  evidence.  Several  of 
the  contestants  were  introduced  as  witnesses 
upon  that  side.  They  testify  to  the  conduct, 
conversation,  and  character  of  the  testHtor. 
Their  evidence  is  not,  however,  confined  al- 
together to  transactions  with  him,  or  those 
done  or  not  done  by  him,  or  to  his  conversa- 
tion. There  appears  to  have  been  no  objec- 
tion, save  upon  the  score  of  their  competency 
as  witnesses.  The  objection  was  not  directed 
to  particular  portions  of  their  testimony,  but 
looked  to  their  entire  exclusion  as  witnesses. 
It  was  proper,  therefore,  to  overrule  it,  even 
if  their  evidence  In  the  respects  mentioned 
had  been  incompetent.  It  was  nut,  how- 
ever. Section  606  of  our  Civil  Code  makes 
every  person  of  understanding  competent  to 
testify,  saving  some  exceptions  mentionnd  in 
the  succeeding  section,  and  which  says:  "No 
person  shall  testify  for  himself  concerning 
any  verbal  statement  of,  or  any  transaction 
with,  or  any  act  done  or  omitted  to  be  done 
by,  an  infant  under  fourteen  years  of  age,  or 
one  who  is  of  unsound  mind  or  dead  when 
the  testimony  is  offered  to  be  given,  except 
for  the  purpose  and  to  the  extent  of  affecting 
one  who  is  living,  and  who,  when  over  four- 
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teen  years  of  age  and  of  sound  mind,  heard 
such  atatenaent,  or  was  present  when  such 
trHiisaction  took  place,  or  when  such  act  was 
done  or  omitted." 

While  this  statute  greatly  enlarged  the 
competency  of  persons  as  witnesses,  yet  it 
intended  to  put  tbera  all  upon  an  equal  foot- 
ing. This  is  not  an  action,  however,  to 
establish  a  claim  against  a  decedent,  and  thus 
reach  bis  estate.  In  such  a  case  the  claimant 
cannot  testify  to  any  statement  of  the  de- 
ceased, or  transaction  with  him.  If  permit- 
ted to  do  so.  there  would  be  no  equality.  In 
such  a  case  the  one  who  would  be  the  liti- 
gant  if  alive,  being  silent  in  death,  the  other 
in  fairness  is  required  by  the  law  to  be  silent 
also.  In  a  case  like  this  one,  however,  alt 
the  litigants  may  testify.  They  are  upon  an 
equal  footing,  and  to  exclude  tl>em  from  do- 
ing so  would  restrict  the  operation  of  a  re- 
medial statute  to  an  extent  not  intended  by  the 
law-making  power.  This  is  shown  by  the 
fact  that  this  court  has  repeatedly  so  decided, 
and  the  statute  has  in  this  respect  remained 
unchanged.  Milton  v.  Hunter,  IS  Bush, 
168;  Cave's  Devisees  v.  Cave's  Heirs,  Id. 
452;  Flood  v.  Pragoff,  79  Ky.  607;  Phillips' 
Ex'r  T.  Phillips'  Adm'r,  81  Ky.  328. 

The  decedent  was  a  bachelor,  and  had  been 
a  member  of  the  Baptist  Church  for  many 
years.  •  He  had  accumulated  an  estate  of 
about  $25,000.  He  gave  it  all,  with  the  ex- 
ception of  four  or  Ave  thousand  dollars,  to 
that  church' and  its  institutions.  The  will  is 
assailed  upon  the  ground  that  be  wasa  mono- 
noaniac  upon  religion.  There  is  no  question 
of  undue  influence.  It  is  solely  whether  he 
was  of  unsound  mind  when  the  will  was  ex- 
ecuted. The  court  below  properly  refused 
the  instructions  asked  by  tlie  propounders, 
but  the  two  given  sua  sponte  by  it  were  also 
objectionable.  The  one  is  substantially  the 
counter  or  negative  of  the  other.  It  is  there- 
fore unnecessary  to  recite  both  of  them.  The 
first  one,  after  in  its  first  clauses  properly  in- 
structing the  jury  in  reference  to  the  execu- 
tion of  the  paper  offered  as  the  will,  says: 
"And  that  at  the  time  and  in  the  act  of  exe- 
cuting said  paper  he  had  sufficient  capacity 
and  strength  of  mind 'and  memory  to  take  a 
comprehensive  survey  of  his  estate,  and  to 
km>w  of  what  it  consisted,  and  to  remember 
and  kiiow  who  were  the  natural  objects  of 
his  bounty,  and  that  at  the  time  and  in  the 
act  of  executing  said  paper  be  had  suflncient 
will-power  of  his  own  to  dispose  of  his  es- 
tate with  a  fixed  purpose  and  will  of  his  own, 
and  was  not  at  the  time  and  in  the  act  of 
executing  said  paper  domivated  by  some  un- 
natural or  irrational  bias  of  mind,  so  as  to 
overrule  and  control  his  own  rational  will- 
pouter,  you  will  write  on  said  paper  your  ver- 
dict, thus:  '  We,  the  jury,  find  this  to  be  the 
true  last  will  of  Joseph  F.  Williams.'  "  This 
Instruction,  and  the  counter  one,  were  cal- 
culated to  mislead  the  jury.  A  testator,  if 
mentally  competent,  and  acting  from  his 
own  will,  may  exercise  his  choice  as  to  the 
objects  of  his  bounty,  and  the  fact  that  he 


may  have  "a  bias"  in  doing  so  does  not  In- 
validate his  will.  It  is  true  the  instruction 
says  that  it  must  have  been  such  an  unnat- 
ural and  irrational  bias  as  to  dominate  and 
control  the  rational  will-power  of  the  testa- 
tor, but  this  qualification  does  not  render  it 
unobjectionable.  The  jury  may  have  found 
aaainst  the  paper  in  contest  upon  the  ground 
that  the  religious  bias  or  convictions  of  the 
testator  were,  in  their  opinion,  unnatural  or 
irrational,  and  that  they  controlled  him  in 
the  disposition  of  his  eetate.  The  instruction 
is  too  sweeping.  It  left  the  varying,  and 
often  unreasonable,  notions  of  the  jurymen, 
as  to  what  constitutes  an  unreasonable  or  ir- 
rational bias  in  will-making,  to  govern.  It 
gave  the  jury  more  latitude  than  the  law 
authorizes,  and  was  therefore  calculated  to 
mislead  them,  or  it  at  least  did  not,  in  lan- 
guage calculated  to  be  understood  by  them, 
confine  their  consideration  of  the  case  within 
proper  limit.  The  only  issue  was  whether 
the  testator  was  at  the  making  of  his  will  of 
sound  or  unsound  mind.  If  he  was  then  a 
monomaniac  upon  religion,  then  he  was  of 
unsound  mind.  This  issue  should  have  been 
submitted  to  them  in  as  plain  and  simple 
language  as  possible.  The  law  of  the  case 
would  have  been  embraced  by  the  instruc- 
tion, if  there  had  been  omitted  from  it  the 
portion  to  which  we  have  alluded  as  objec- 
tionable, and  which  we  have  italicised.  Ex- 
perience teaches  us  that,  eepecially  in  cases 
of  this  character,  are  jurymen  apt  to  he  con- 
trolled by  their  prejudices  and  preconceived 
notions,  if  latitude  for  their  play  be  afforded. 
It  is  therefore  highly  impoi-tant  that  they 
should  be  guided  in  their  deliberations  by  in- 
structions not  calculated  to  mislead  tliem. 
We  are  satisfied  that  this  may,  and  probably 
did,  occur  in  this  instance;  and  the  judgment 
is  therefore  reversed,  and  cause  remanded 
for  a  new  trial  In  conformity  with  this 
opinion. 


Pbatsb  et  al.  v.  Stbother,  Judge. 
(Corwrt  of  Appeals  of  KeiOutku-  Haroh  18, 18U0.) 

COUSTT  OFVICEBS— FOWKK  TO  APPOIST  DSFUTICS. 

The  tax  collector  appointed  under  Act  Kj. 
Jan.  80,  1878,  entitled  "An  act  authorixing  the 
county  of  Carter,  and  those  parts  of  the  oounties 
of  Boyd  and  Elliott  taken  from  Carter  county,  to 
compromise  and  settle  with  the  holders  of  the 
bonds  *  *  *  executed  by  Carter  county  in  its 
subscription  to  the  capital  stock  of  the  Lexington 
&  Big  Sandy  Railroad  Company,  and  to  levy  and 
collect  a  tax  for  that  purpose, "  has  the  power  to 
appoint  deputies  to  assist  hiai,  under  section  4  of 
the  act,  which  provides  that  he  shall  have  the 
same  power  to  collect  the  taxes  as  sheriffs  have  to 
collect  the  state  revenue :  sheritTs,  though  not  ex. 
pressly  empowered  by  law  to  appoint  deputies, 
having  an  implied  authority  to  do  so. 

Appeal  from  circuit  court,  Carter  county. 

"Not  to  be  officially  reported." 

B.  B.  Wilhoit,  for  appellants.  T.  W. 
Mitchell,  R.  C.  Bums,  and  J.  D.  Jones,  for 
appellee. 

Lewis,  C.  J.  This  action  was  brought  by 
appellant  Prater — appellants  Netbercutt  and 
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Brown  being  alao  plainttib — against  appel- 
lee. Strother,  judge  of  the  Carter  county  court. 
It  is  stated  in  the  petition,  a  generul  demur- 
rer to  which  was  sustained,  that,  at  the  Feb- 
ruary term,  1889,  of  the  Carter,  county  court 
appellant  Prater  was  appointed  collector  of 
taxt'B  under  an  act  of  the  general  assembly 
•  passed  January  SO,  1878.  entitled,  "An  act 
authorizing  the  county  of  Carter,  and  those 
parts  of  the  counties  of  Boyd  and  Elliott 
taken  from  Carter  county,  to  compromise  and 
settle  with  the  holders  of  the  bonds  and  cou- 
pons of  interest  executed  by  Carter  county  In 
its  subscription  to  the  capital  stoclc  of  the 
Lexington  &  Big  Sandy  Railroad  Company, 
and  to  levy  and  collect  a  tax  for  that  pur- 
posp;"  that  he  executed  bond,  and  took  the 
oiith  of  oSSce  required;  that  as  such  collector 
he  did,  in  July,  1889,  appoint  Moaes  Nether- 
cutt  and  Peter  Brown  his  deputies,  who  are 
qualified  to  act  as  such,  and  in  open  court 
moved  the  judge  thereof  to  approve  said  ap- 
pointment, which  he  refused  to  do,  or  to  per- 
mit them  to  qualify  as  such  deputies.  The 
relief  prayed  for  is  a  writ  of  mattdamtts  re- 
quiring the  defendant,  as  judge  of  the  coun- 
ty court,  to  approve  the  appointment  of 
Nethercntt  and  Brown,  and  such  others  as  he 
may  appoint  deputies. 

Whether  Prater,  as  collector,  has  the  pow- 
er to  appoint  deputies,  and  whether  it  is  the 
duty  of  Carter  county  court  to  cause  an  order 
made  approving  such  appointment  of  per- 
soiu  qualified,  depends  upon  the  construc- 
tion of  section  4  of  the  act,  which  is  as  fol- 
lows: "The  connty  court  of  Carter  county 
mMy  appoint  a  collector  of  aald  taxes,  author- 
ized to  be  levied  by  this  act.  *  *  *  Said 
collector  shall  have  tiie  same  powers  to  col- 
lect said  taxes  in  Carter  county,  and  those 
parts  of  Boyd  and  Elliott  counties  taken  from 
Carter  county,  as  sheriffs  now  have  by  law 
in  collection  of  state  revenue.  He  shall  re- 
ceive  the  same  compensation.  And  the  laws 
now  in  force  in  this  state  in  relation  to  the 
state  revenue  sliall  govern  said  collector  in 
the  collection  of  said  taxes.  He  shall  exe- 
cute in  the  county  court  of  Carter  county,  at 
the  time  of  his  appointment,  a  bond, "  etc. 
By  section  1,  art.  8,  c.  92,  the  sheriff,  by 
virtue  of  bis  office,  shall  be  collector  of  the 
revenue;  but,  as  collector,  he  is  required  to 
give  a  bond  distinct  from  his  official  bond, 
and  to  perform  duties  different  from  those 
imposed  upon  him  as  sheriff.  Yet,  although 
be  is  not  in  express  terms  empowered  to  ap- 
point deputy-collectors  of  the  revenue,  the  im- 
plied authority  to  do  so  is  so  manifest,  and  has 
been  so  long  and  generally  exercised,  it  is  not 
now  questioned.  Such  belngthecase,wedo  not 
see  how  the  collector  of  the  taxes  in  question 
can  be  denied  service  of  deputies,  having,  In 
the  language  of  the  act,  "the  same  powers  to 
collect  said  taxes  *  *  *  as  sheriffs  now 
have  by  law  in  collection  of  state  revenue," 
and  being  governed  in  such  collection  by 
laws  in  force  in  relation  to  the  state  revenue. 
It  seems  to  have  been  always  the  policy  of 
the  law  of  this  state  to  give  to  ministerial 


officers  whose  powers  and  duties  pertain  to  a 
whole  county  the  power  to  appoint  deputies; 
and  therefore  sheriffs,  assessors,  surveyors, 
jailers,  circuit  and  county  conrt  clerks,  are 
each  invested  by  statute  with  such  power. 
For  without  aid  of  deputies  the  duties  of 
such  officers  could  not  generally  be  per- 
formed: and  no  one  more  needs  assistance 
of  deputies  than  a  collector  of  taxes,  and  es- 
pecially where,  as  in  this  case,  they  have  to 
be  collected  by  the  principal  officer,  not  In 
one  county  only,  but  in  parts  of  two  others. 
It  seems  to  us,  to  deny  appellant  Prater  the. 
right  to  appoint  deputies  would  not  only  be 
contrary  to  the  reason  of  the  statute,  but  an 
unwarranted  restriction  on  the  language 
used.  Aa,  therefore,  in  our  opinion,  the 
lower  court  erred  in  sustaining  the  demur- 
rer, judgment  is  reversed,  and  cause  remand- 
ed for  further  proceedings  consistent  with 
this  opinion. 

Echols  e.  Tatb. 

CSupreme  Court  (kf  ArkoMtcu.   ICaroh  1, 1690.) . 

Rbicoval  ov  PiBSOHs  rROK  Iiniuv  BasxBVA^ 

HON. 

Rev.  St.  n.  S.  SS2128,  3139,  (Tres^  1866, 
CtaoctawB  and  Ctaickasaws,  art.  43,)  provide  that 
DO  white  person  has  a  right  to  gx]  Into  the  Indian 
country,  except  officers,  agents,  and  employes  of 
the  government,  and  of  any  iatemal  improve- 
ment company,  or  persons  traveling  or  temporari- 
ly sojourning  In  said  nations;  also  persons  tempo- 
rarily employed  as  teachers,  mechanics,  or  as  oe- 
ing  sldUed  in  agriculture.  Section  2U7  provide* 
that  all  persons  improperly  in  the  Indian  country 
shall  be  removed.  Section  2038  provides  that  the 
United  States  Indian  agents  shall  manage  the  af- 
fairs of  the  agency,  Inoluding  the  Intercourse  of 
the  whites  with  the  Indians,  and  perform  such 
regulations  as  may  be  prescribed.  There  is  a  reg- 
ulation that  the  agency  shall  not  be  used  for  the 
concealment  of  persons  or  property  against  cred- 
itors. Held,  that  a  llcensea  trader,  who  had  sold 
out  bis  business  and  abandoned  his  post,  and  was 
avoiding  his  creditors,  was  properly  ousted  from 
the  agency,  with  his  property. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty; JoHK  S.  Little,  Judge. 
Sanders  &  Watkins,  for  appellant. 

Sandeu,  J.  This  is  an  appeal  from  the 
Sebastian  circuit  court  for  the  Fort  Smith 
district.  Involving  the  validity  of  the  levy  of 
an  attachment  sued  out  by  appellant,  Echols, 
upon  the  property  of  Tate.  The  facts  are  as 
follows:  Echols  was  a  wholesale  merchant 
at  Fort  Smith.  Tate  was.  In  1887,  a  citizen 
of  the  United  States,  licensed  to  trade  with 
the  Choctaw  tribe  of  Indians  at  "James  Fer- 
rill's  Old  Place,"  in  the  Choctaw  Nation. 
Tate  became  indebted  to  Echols  for  goods  in 
the  sum  of  $435.25,  and,  without  notice  to 
him,  sold  out  his  business,  and  left  the  point 
at  which  he  was  licensed  to  trade,  and  with 
wagons,  cattle,  etc.,  began  to  move  west- 
ward, into  the  Indian  country,  and  stopped 
at  McAllister's  ranch.  Echols  learned  of 
this;  went  before  the  United  States  Indian 
agent  at  Muskogee;  filed  his  affidavit,  stat- 
ing these  facts;  prayed  that  defendant  and 
bis  property  be  removed  from  the  Indian 
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country  to  the  state,  where  some  coart  could 
give  judgment  respecting  their  contention. 
Echols  also  gave  bond,  in  double  the  amount 
of  his  claim,  to  pay  Tate  all  damages  which 
he  might  sustain  by  reason  of  the  removal, 
if  the  order  was  therefor  wrongfully  obtained. 
Upon  presentation  of  this  petition,  the  Unit- 
ed States  Indian  agent  granted  the  order  for 
tiie  removal  of  Tnte  and  his  property  from 
the  territory,  and  advising  him  by  letter  that 
that  agency  could  not  be  used  as  an  asylum 
for  the  concealment  of  persons  or  property, 
as  against  creditors.  Tate  refused  to  settle. 
The  United  States  Indian  policeman  took 
bis  property  from  bis  camp,  and  put  him  and 
property  Into  the  state  of  Arkansas,  where 
Echols  attached  the  property.  Defendant, 
Tate,  flies  an  answer,  which  it  is  difficult  to 
understand,  but  by  liberal  construction 
amounts  to  this:  That  plaintiff's  charges 
are  correct;  that  the  credits  are  not  correct, 
without  specifying  in  what;  that  when  cred- 
its are  corrected  defendant  will  settle;  that 
the  property  of  defendant  was  unlawfully, 
fraudulently,  and  with  malice  and  afore- 
tliougbt,  and  by  fraud,  brought  within  the 

Jurisdiction  by  instrumentalities  employed 
y  plaintiff;  and  claims  the  value  of  his  prop- 
erty, 9450,  actual  damages,  $1,000,  and  pe- 
cuniary damages,  $500.  An  amended  mo- 
tion to  dissolve  the  attachment,  stating  the 
same  ground,  except  the  damages,  was  Bled ; 
and  upon  the  hearing  the  foregoing  facts, 
with  tliese  additional,  were  introduced.  E. 
C.  Boudlnot  testified  that  he  was  an  Indian 
by  birth,  and  a  lawyer  by  profession,  practic- 
ing at  Eort  Smith ;  that  at  this  time  no  oourts 
existed  in  the  Indian  country,  except  tor  the 
trial  of  issues  between  citizens  of  the  several 
nations;  and  that  there  was  no  process  for 
the  collection  of  debts  between  citizens  of  the 
United  States  in  that  territory.  D.  M.  Wis- 
dom testified  that  be  was  chief  clerk  at  the 
Union  agency,  Itobert  L.  Uwen  being  agent 
for  the  hve  civilized  tribes,  viz.,  Cberokees, 
Choctaws,  Creeks,  Chickasaws,  and  Semi- 
Doles ;  that  it  was  the  practice  of  that  agency 
to  cause  removals  of  the  character  described 
herein,  through  the  United  Stales  Indian  po- 
lice; that  their  acts  in  this  regard  were  based 
upon  the  orders  of  the  secretary  of  the  in- 
terior and  the  commissioner  of  Indian  af- 
fairs. 

These  facts  present  to  this  court,  for  the 
first  time,  the  question  of  the  power  of  the 
president  of  the  United  States  to  remove 
white  men  from  the  Indian  country  legally. 
If  the  removal  was  legal,  the  attachment  of 
plaintiff  Echols  was  legal  also.  No  white 
person  has  a  right  to  go  into  the  Indian  coun- 
try, except  officers,  agents,  and  employes  of 
the  government,  and  of  any  internai  im- 
provement company,  or  persons  traveling 
throngh  or  temporarily  sojourning  in  said 
nations;  also  persons  temporarily  employed 
as  teachers,  mechanics,  or  as  being  skilled  in 
agriculture.  Article  43,  Treaty  1866,  Choc- 
taws and  Chickasaws,  (Kev.  St  U.  S.  §§ 
2128,  2129.)    The  president  is  charged  with 


the  duty  of  maintaining  the  treaty  stipula- 
tions, as  the  chief  executive.  Kendall  v.  U. 
S.,  12  Pet.  524.  All  persons  improperly  in 
the  Indian  country  shall  be  removed.  Bev 
St.  U.  S.  §  2147;  U.  S.  v.  Payne,  8  Fed.  Bep. 
883.  The  president  acts  through  his  heads 
of  departments  and  their  subordinates.  Bev. 
St.  U.  SJ  168;  Wolsey  v.  Chapman,  101  U. 
S.  755 ;  Wilcox  v.  Jackson,  18  Pet.  498.  The 
several  departments  shall  make  rules  and 
regulations  for  the  transaction  of  business 
within  their  limits.  Bev.  St.  U.  S.  §  161. 
The  United  States  Indian  agents  are  to  man- 
age and  superintend  all  the  affairs  of  the 
agency,  including  the  intercourse  of  the 
whites  with  the  Indians,  and  perform  such 
regulations  as  may  be  prescribed  by  the  presi- 
dent, the  secretary  of  the  interior,  and  the 
commissioner  of  Indian  affairs  or  the  super- 
intendent. Bev.  St.  U.  S.  §  2058.  A  U- 
censed  trader  at  the  point  designated  In  his 
license,  and  wherever  else  bis  business  as 
trader  may  require  him  to  go,  is  protected  by 
the  law;  but,  where  he  sells  out  his  business 
and  abandons  his  post,  he  is,  except  for  the 
purpose  of  leaving,  a  white  man  in  the  In- 
dian country  without  license,  and  a  person 
improperly  there.  The  Indians,  by  treaty, 
are  guarantied  that  white  men,  except  those 
mentioned  above,  shall  not  come  into  their 
country.  Any  man  who  attempts  to  settle 
there,  or  to  mark  the  boundaries  of  a  habitsr- 
tion.  sbaU  be  fined  •1,000.  Bev.  St.  U.  S.  § 
2118.  The  president  shall  remove  them.  Id. 
The  orders  received  by  the  United  States  In- 
dian agent,  as  testified  to  by  Chief  Clerk 
Wisdom,  show  that  the  president  does  not 
purpose  violating  treaty  stipulations  and 
statutory  enactments,  in  order  to  protect 
debtors  who  abscond  with  their  property  to 
that  country,  and  beyond  the  reach  of  legal 
process.  Tlie  president  is  charged  with  the 
duty  of  patting  unaathorized  persons  out  of 
that  country,  and,  when  he  determines  that 
the  exigency  has  arisen  requiring  his  action, 
there  Is  no  power  to  review  the  correctness 
of  hisi  conclusions.  Martin  v.  Mott,  12  Wheat. 
19.  It  follows  that  the  removal  of  Tate  was 
not  an  unauthorized  removal,  and  that,  he 
and  bis  property  having  been  legally  ousted 
from  the  Indian  country,  the  attachment  of 
plaintiff  was  not  predicated  upon  fraud,  etc., 
and  the  motion  to  quash  the  levy  should  have 
been  overruled.    Beversed  and  remanded. 


St.  Lottq,  I.  M.  &  S.  Bt.  Co.  ▼.  Wobtbbm 

et  al. 

(Supreme  Court  of  Arkansas.    Feb.  16, 1800.) 
CioMenTOTtONAi,  I1A.W— Taxation— lUoutoAB  Coif. 

FANIIS. 

1.  Hansf.  Dig.  Ark.  }  6647  et  seq.,  proTldes 
that  the  governor,  secretary  of  state,  ana  auditor 
■hall  constitute  a  iMard  of  railroad  oommissioiiers: 
that  all  railroads  doing  business  in  the  state  shall 
make  and  file  with  the  secretary  of  state  a  sched- 
ule showing  the  miles  of  track  used  by  them,  and 
the  value  olall  their  improvements,  station-houses, 
railroad  track,  etc.,  on  their  right  of  way;  that, 
tor  the  parpose  of  taxation,  all  such  properly  shaU 
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be  (dassed  as  real  estate,  and  shall  be  assessed  an- 
nualij;  that  the  board  of  commissioners  shall  ap- 
praise the  railroad  track,  etc.,  and  certify  to  the 
assessor  of  each  county  the  value  of  that  portion 
lying  in  the  county,  and  the  assessor  shall  list  and 
assess  th«  same.  If  eld  that,  under  Const.  Ark.  1874, 
art.  16, 1 5,  providing  that  the  value  of  property  as- 
sessed for  taxation  shall  he  ascertained  in  such 
manner  as  the  general  assembly  shall  direct,  but 
shall  be  equal  and  uniform  throughout  the  state, 
such  statute  is  not  unconstitutional  on  the  eround 
that  it  employs  a  different  instrumentctlity  for  t^s 
assessment  of  railroad  property  from  that  em- 
ployed to  assess  other  property. 

3.  It  is  competent  for  the  legldaturs  to  pro- 
vide that  such  property  shall  be  assessed  an- 
nually, while  ordinary  real  estate  is  assessed  but 
onoe  in  two  years:  the  fact  that  it  is  denom- 
inated "real  estate*  not  changing  its  true  char- 
acter. 

8.  And,  sinoa  the  statute  fixes  the  time  at 
which  the  board  of  commissioners  shall  meet  to 
appraise  the  value  of  such  property,  it  is  not  neo- 
eaaarythat  the  railway  companies  snould  be  noti- 
fied of  snoh  meeting. 

4.  Nor  does  the  failnie  to  provide  for  an  appeal 
from  the  valuation  of  the  board  render  the  statute 
nnconstitntional. 

Appeal  from  Polaskl  cbaaoery  court;  D. 
W.  Carroli.,  GhHTicellor. 

This  was  a  bill  for  injunction  brought  hj 
the  St.  Lroiiis,  Iron  Mountain  &  Southern 
Rnilwaj  Oompany  against  B.  W.  Worthen'.aa 
collector  of  taxes  tor  Pulaski  county,  and 
othere,  to  restrain  the  collection  of  certain 
taxes  on  plaintiff's  property.  The  statutes  of 
Arkansas  (Mansf.  Dig.  §  5647  et  seq.)  re- 
lating to  the  taxation  of  railroad  property 
provide  as  follows:  (1)  A  sworn  schedule 
or  statement  of  such  property  Is  required  to 
be  filed  annually  with  the  secretary  of  state 
by  every  person,  company  or  corporation 
owning  or  operating  a  railroad  in  thia  state. 
(2)  The  board,  consisting  of  the  governor, 
secretary  of  state,  and  auditor  of  public 
accounts,  at  a  time  and  place  fixed  by  law. 
are  required  annually  to  examine  such  lists 
or  schedules,  and  to  appraise  the  value  of 
such  property.  (8)  There  is  no  provision  in 
the  law  requiring  the  giving  of  any  notice  to 
the  railroads,  nor  for  any  formal  public  hear- 
ing, contest,  or  review  of  the  board's  action; 
nor  is  any  appeal  to  any  revisory  board  or 
court  provided.  In  short,  the  board's  Qnding 
or  assessment  is  final  and  conclusive.  The 
law  provides  that  all  property  other  than  rail- 
road rolling  stock  and  tracks  shall  be  assessed 
by  the  county  assessor, — real  estate,  bien- 
nially; and  personalty,  annually.  The  stat- 
ote  makes  railroad  tracks  realty,  and  rolling 
stock  personalty.  Plaintiff's  bill  alleges  that 
all  of  plaintiff's  property  was  duly  assessed 
for  the  year  1885;  that  plaintiff  duly  made 
its  report  to  the  commissioners,  as  required 
by  law,  in  March,  1886,  of  all  its  property, 
giving  its  value,  etc.,  as  required;  that  the 
commissioners  proceeded  thereafter  to  ap- 
praise plaintiff's  property,  and  raised  said  ap- 
praisement and  assessment  greatly  in  excess 
of  the  value  as  appraised  in  1885,  the  year 
before.  The  bill  then  charges :  "  ( 1)  That  the 
meeting  of  the  board  of  railroad  commission- 
ers was  without  notice  to  plaintiff.  (2)  That, 
legardlesB  of  the  fact  that  it  had  appraised 


and  assessed  plaintiff's  railroad  tracks,  classed 
by  the  revenue  law  as  real  estate,  in  April, 
1885,  it  did  on  April  1,  1886,  arbitrarily,  un- 
justly, and  illegally,  assess  the  railroad  tracks, 
denominated  'real  estate,'  for  the  year  1886, 
by  doubling  the  values  upon  said  property. 
(8)  That  tlie  law  authorizing  tiie  appraise- 
ment of  plaintiff's  railroad  tracks,  denomi- 
nated 'real  estate,'  every  year,  was  in  violas 
tlon  of  section  21,  art.  2,  of  the  constitution 
of  Arkansas,  and  of  the  fifth  and  fourteenth 
amendmentsto  the  constitution  of  the  United 
States.  (4)  That  the  law  under  which  tlie 
assessment  was  made  was  void,  because  it 
deprived  plaintiff  of  all  right  of  appeal. "  The 
bill,  after  tendering  and  offering  to  pay  into 
court  the  laxes  upon  its  personal  property, 
amounting  to  about  950,000,  prayed  for  a 
temporary  injunction  restraining  the  said 
several  collectors  from  attempting  to  collect 
the  tax  so  made  under  said  illegal  assessment, 
and,  upon  final  hearing,  that  a  perpetual  in- 
junction be  granted.  The  defendants  filed  a 
demurrer  upon  the  ground  that  there  was  no 
equity  in  the  bill.  After  argument,  the  court 
sustained  the  demurrer;  and,  plaintiff  declin- 
ing to  amend,  the  bill  was  dismissed.  All 
proper  exceptions  were  saved,  and  plaintiff 
appealed. 

Dodg*  <ft  7oAn«on,.for  appellant.  W.  B. 
Atkinson,  Atty.  Gen.,  tor  appellee. 

CocKRiLL,  0.  J.  This  appeal  raises  the 
question  of  the  constitutionality  of  the  pro- 
visions of  the  revenue  act  of  1888,  creating 
the  state  board  of  railroad  commissioners  for 
the  assessment  of  railway  property  for  taxa- 
tion. Section  5647  et  seq.,  Mansf.  Dig.  It 
is  an  attempt  to  enjoin  the  collection  of  the 
taxes  on  account  of  the  alleged  Invalidity  or 
nullity  of  the  assessment.  The  legality  of 
the  proceedings  of  the  board  in  assessing  rail- 
way property  was  affirmed  by  this  court  la 
the  case  of  Railway  Co.  v.  Worthen,  46  Ark. 
312,  and  by  the  supreme  court  of  the  United 
States  in  Huntington  v.  Worthen,  120  U.  S. 
97.  7  Sup.  Ct.  Rep.  469;  and  thus  the  con- 
stitutionnlity  of  the  act  creating  the  board 
was  impliedly  recognized  by  both  tribunals. 
'But  the  question  was  not  argued  in  either 
case,  and  we  are  now  asked  to  overthrow  the 
act  because  (1)  it  authorizes  the  assessment 
of  railways  by  a  different  instrumentality 
from  that  employed  to  assess  other  property; 
because  (2)  it  authorizes  the  assessment  of 
"railway  tracks" — a  term  wiiich  includes  the 
right  of  way — annually,  whereas  other  real 
estate  is  assessed  biennially;  because  (8)  it  is 
said  the  board  meets  without  notice  to  the 
railway;  and  because  (4)  no  appeal  is  provid- 
ed from  the  assessment  of  the  board,  whereas 
that  privilege  is  accorded  to  the  owners  of  all 
other  property.  Similar  statutory  provisions 
exist  in  many  states  of  the  Union;  and  nu- 
merous decisions  are  reported  from  various 
states,  and  from  the  supreme  court  of  the 
United  States,  affirming  the  validity  of  the 
acts,  in  some  one  of  which  every  question 
here  raised  has  been  pressed  upon  the  atten- 
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tion  of  the  court;  but  no  cuie  ia  cited  denying 
their  legality.  The  constitution  of  this  state 
provides  that  the  value  of  property  for  taxa- 
tion shall  be  ascertained  in  such  manner  aa 
the  general  assembly  shall  direct,  making  the 
same  equal  and  uniform.  Section  6.  art.  16. 
There  is  nothing  in  this  or  any  other  provis- 
ion of  the  constitution  which  either  express- 
ly, or  by  necessary  implication,  denies  the 
legislature  the  power  to  classify  property  for 
the  purpose  of  taxation,  (Kailway  Co.  t. 
Wortben,  46  Ark.  330,  supra;)  and  that  clas- 
sification is  not  prohibited  by  the  federal  con- 
stitution, so  long  as  the  law  operates  equally 
and  uniformly  upon  all  property  of  like  kind, 
is  definitely  settled  by  the  supreme  court  of 
the  United  states,  (State  Railroad  Tax  Cases, 
92  U.  S.  601;  Cummings  v.  Bank,  101  U.  S. 
153;  Kentucky  Railroad  Tax  Cases,  115  U.S. 
821,  6  Sup.  Ct.  Rep.  57.)  From  tlie  peculiar 
nature  of  railroad  property,  its  dissimilarity 
in  use  and  value  from  the  mass  of  other 
property,  and  its  continuous  extent  through 
different  localities,  it  is  commonly  regarded 
by  the  states  that  it  cannot,  in  justice  to  the 
owners,  be  as  fairly  and  uniformly  valued  by 
the  numerous  local  instrumentalities  provid- 
ed for  assessing  other  property  as  by  a  state 
board  created  for  the  purpose.  The  industry 
of  the  attorney  general  has  furnished  us  ref- 
erences to  the  statutes  of  a  large  number  of 
states  showing  that  the  practice  of  assessment 
of  railways  as  units  bystate  boards  is  almost 
universal.  In  considering  a  statute  of  the 
state  of  Kentucky  which  pursued  this  sys- 
tem, the  supreme  court  of  the  United  States, 
in  the  case  cited,  says:  "There  Is  nothing  in 
the  constitution  of  Kentucky  that  requires 
taxes  to  be  levied  by  a  uniform  method  upon 
all  descriptions  of  property.  The  whole  mat- 
ter is  left  to  the  discretion  of  the  legislative 
power;  and  there  is  nothing  to  forbid  the 
classification  of  property  for  purposes  of  tax- 
ation, and  the  valuation  of  different  classes 
by  different  methods.  The  rule  of  equality 
in  respect  to  the  subject  only  requires  the 
same  means  and  methods  to  be  applied  im- 
partially to  all  the  constituents  of  each  class, 
so  that  the  law  shall  operate  equally  and  uni- 
formly upon  all  persons  in  similar  circum- 
stances. There  is  no  objection,  therefore,  to 
the  discrimination  made,  as  between  railroad 
companies  and  other  corporations,  in  tlie 
methods  and  instrumentalities  by  which  the 
value  of  their  property  is  ascertained.  The 
different  nature  and  uses  of  their  property 
justify  the  discrimination  in  this  respect 
which  the  discretion  of  the  legislature  has 
seen  fit  to  impose."  lu  a  like  case  in  Cali- 
fornia it  was  said:  "The  constitution  of  the 
state  requires  all  property  to  be  assessed  at 
its  actual  value.  We  are  unable  to  see  how 
the  fact  that  the  value  of  one  kind  of  proper- 
ty is  to  be  ascertained  by  one  oGBcer  or  board, 
and  the  value  of  another  kind  of  property  by 
another  othcer  or  board, — each  clothed  with 
the  duty  and  responsibility  of  ascertaining 
the  actual  value, — can  be  held  to  operate  a 
deprivation  of  legal  protection  to  the  owners 


of  either  kind  of  property.  The  state  board 
in  the  one  case,  the  assessors  and  county 
boards  in  the  other,  are  but  different  instru- 
mentalities through  which  the  same  result  is 
reached, — the  fair  and  just  valuation  by  ref- 
erence to  the  same  standard, — and  therefore 
the  equal  and  uniform  valuation  of  property 
for  purposes  of  taxation."  Railroad  Co.  v. 
State  Board,  60  Cal.  12.  Authorities  might 
be  multiplied  to  the  same  effect. 

The  objection  of  the  railways  to  being 
placed  in  a  class  to  be  dealt  with  separately 
by  the  logislHtnre  is  thus  seen  to  be  without 
foundation  in  reason  or  authority.  But  the 
power  thus  to  classify  makes  it  competent 
for  the  legislature  to  provide  the  periods  for 
the  assessment  of  each  class  as  well  as  the 
mode.  It  is  competent  to  provide  tnat  one 
kind  of  property  sliall  be  assessed  every  year, 
while  the  requirement  reaches  another  only 
once  in  two  years.  Such  a  distinction  be- 
tween real  and  personal  property  is  made 
without  objection;  but thedifference between 
a  railway,  with  its  equipments  and  raal  es- 
tate, is  perhaps  not  greater  than  that  l)etween 
real  estate  and  some  species  of  personally. 
The  fact  that  this  statute  denominates  rail- 
way tracks  as  "real  estate"  does  not  obi  iter- 
ate the  differences  between  them  and  ordinary 
farm  lands  any  more  than  it  would  in  fact 
convert  railroads  into  personaltyto  call  them 
so,  as  was  done  for  the  purpose  of  taxation, 
by  the  acts  of  1871  and  1879,  (AcU  1871,  p. 
135;  AcU  1879,  p.  40.)  The  nature  of  the 
property  justifies  classification  and  separation 
from  the  body  of  the  real  estate  upon  the 
grounds  that  justify  the  separate  olassificar 
tion  of  realty  and  personalty.  The  require- 
ment of  an  annual  assessment  of  railways  af- 
fords, therefore,  no  greater  cause  for  com- 
plaint than  does  the  like  requirement  for  per- 
sonal property;  and  the  complaint  of  dis- 
crimination is  groundless.  Railroad  Co.  v. 
Board,  67  Iowa,  199,  25  N.  W.  Rep.  128. 

More  baseless  than  either  of  these  objec- 
tions is  the  argument  that  the  company's 
property  is  taken  without  due  process  of  law 
because  no  notice  Is  given  the  company,  and 
no  opportunity  to  be  heard,  before  the  assess- 
ment becomes  fixed.  The  time  and  place  for 
the  meeting  of  the  Ixiard  is  fixed  by  the  stat- 
ute; and  notice  by  statute  is  practically  suOi- 
cient,  and  all  that  can  be  required  in  such 
proceedings.  Pulaski  Equalization  Board 
Cases,  49  Ark.  518,  6  S.  W.  Rep.  1.  As  was 
said  in  the  State  Railroad  Tax  Cases,  92  U. 
S.,  supra:  "This  board  has  its  timeof  sitting 
fixed  by  law.  Its  sessions  are  not  secret. 
No  obstruction  exists  to  the  appearance  of 
any  one  before  it  to  assert  a  right  or  redress 
a  wrong ;  and,  in  the  business  of  assessing 
taxes,  this  is  all  that  can  be  reasonably 
asked." 

The  objection  urged  here  to  tbe  failure  to 
provide  for  an  appeal  from  the  valuation 
fixed  by  the  state  board  was  dispoaed  of  in 
the  Kentucky  Railroad  Tax  Cases,  cited 
above;  and  what  is  there  said  of  the  relative 
rights  of  tbe  owners  of  railways  and  of  the 


Tex.) 


MEXICAN  NAT.  CONSTRUCTION  CO.  «.  MIDDLEGGE. 


357 


owners  of  other  proiMrty,  and  of  the  power 
of  the  tribunals  which  tix  the  values  of  the 
several  classes  of  properly  for  taxation,  is  so 
nearly  applicable,  under  tbe  laws  of  this  state, 
that  we  quote  the  language  as  disposing  of 
the  question:  "Tbe  final  point  of  objection 
aeems  to  be  reduced  to  this:  In  (he  case  of 
ordinary  real  estate,  it  ia  said,  when  the  as- 
sessor has  made  his  valuation,  it  ia  submitted 
to  a  board  of  supervisors,  who  may  change 
the  valuation,  but  not  so  as  to  increase  it, 
without  notice  to  the  tax-payer,  and  an  op- 
portanlty  fOr  a  formal  hearing,  upon  testi- 
mony to'be  adduced  under  oath,  and  with  a 
rigbt  of  appeal  on  his  part,  first,  to  a  county 
ji^ge.  and,  again,  if  the  amount  of  the  tax 
i>  equal  to  $50,  to  the  ctFcnit  court.  7 ht»  is 
«onti-aBt«^  wltli  the  proceeding  in  the  case  of 
railroad  property  before  the  board  of  railroad 
«omiDiflSioners,  in  which  It  is  alleged  there  is 
no  Dotiee  of  an  intended  change  In  the  vain- 
ation  returned  by  the  company,  and  no  np- 
peal  allowed  if  it  Is  increased.  Tbe  discrim- 
ination, however,  is  appaient  rather  th»n 
real.  An  examination  at  the  statutes  ahowa 
that  the  original  valnation  of  tbe  assessor,  in 
case  (rf  ordinary  real  estate,  is  conclusive  ufv 
on  tbe  tax-payer,  ao  matter  how  unsatlsfae- 
tory;  i<ind  tbe  appeal  alloweil  is  only  from  tbe 
action  of  the  board  of  supt/rvisors,  in  case 
ihey  undertake  to  increase  the  valuation 
made  by  the  assessor.  But  In  the  case  of 
railroad  property  no  board  has  authority  to 
incrense  tbe  original  assesament  made  by  the 
lailroad  commissioners,  and  there  is  there- 
fore no  case  for  an  appeal  similar  to  that  of 
tbe  owner  of  ordinary  real  estate."  Hut, 
were  it  otherwise,  tbe  objection  wonM  not  be 
tenable.  We  ta»ve  already  decided  that  the 
■»ode  of  yaloing  raitroad  property  tor  taxa- 
tion under  tliis  statute  ia  due  process  of  law. 
That  being  so,  tlie  peorialon  securing  the 
oqoal  protection  of  the  laws  does  not  inquire, 
in  nay  case,  an  appeal,  although  it  uMy  be 
aUowed  in  retpeet  to  other  persons,  dlfferent- 
tyMnated.  This  was  expressly  decided  by 
tbis  court  in  the  case  of  Miasouri  v.  Lewis, 
101  U.  S.  22,  80.  It  was  there  said  by  Mr. 
Jastiee  BiukoCET.  delivering  the  opinion  of 
tbe  conrt,  and  speaking  to  this  point,  that 
"the  last  restriction,  as  to  the  legal  protec- 
tion of  the  laws,  is  not  violated  by  any  diver- 
sity in  the  jurlsdlcUon  of  the  several  courts 
as  to  subjeet-matter,  amount,  or  flnality  oC 
tbe  deeisionr  if  all  persons  within  the  territo- 
liad  limits  of  their  respective  iurlsdictions 
hare  an  equal  right,  in  like  cases  and  undes 
Bke  circumstances,  to  resort  to  them  for  re- 
dzces."  The  right  to  classify  railroad  prop- 
erty, as  a  separate  class,  for  purposes  of  tax- 
ation, grows  oot  of  the  inherent  nature  of  the 
property;  and  tbe  discretion  vested  by  tlie 
constitution  of  tbe  state  in  its  legislature  nec- 
essarily involves  the  right  on  its  part  to  de- 
vise and  carry  into  effect  a  distinct  scheme, 
with  different  tribunals,  in  the  proceeding  to 
▼aloe  it.  If  such  a  scheme  is  due  process  of 
law,  the  details  in  which  it  differs  from  the 
mode  at  valuing  other  descriptions  and  class* 
v.l33.w.no.5 — 17 


es  of  property  cannot  be  considered  as  a  de- 
nial of  the  "equal  protection  of  the  laws." 

The  provisicm  contained  in  the  Kentucky 
act  for  the  enforcement  of  the  tax  by  proceed- 
ing in  an  ordinary  court  of  justice  does  not 
alter  the  case  as  to  the  questions  presented; 
for  in  such  proceedings  tbe  valoation  fixed 
by  the  board  is  conclusive,  in  the  absence  of 
a  statutory  provision  authorizing  inquiry  in- 
to their  finding,  and  it  could  not  be  assailed 
unless  for  fraud,  or  want  of  jurisdiction, 
(Railway  Co.  v.  People,  119  111.  182,  10  N. 
£.  Rep,  397,)  grounds  upon  which  tbe  ooort 
of  equity  could  have  acted  in  this  case  as 
readily  as  could  the  Kentucky  tribunal  in  the 
case  instanced,  (Railway  Co.  v.  Donoghue, 
127  111.  27,  18  N.  E.  Bep.  827;  RBtllwayCo, 
v.  People.  127  III.  627,  21  N.  B.  Bep.  S48.) 

Mncb  complaint  is  made  in  the  abstract 
and  brief  of  appellant  oyer  the  fact  that,  hay 
ing  the  same  mileage  in  1885  and  1886,  tbe 
board  nearly  doubled  tlie  aesessment  of  tbs 
former  year  in  the  latter.  No  fraud  is 
sharged ;  and  it  Is  notable  in  this  ease,  as  ia 
those  of  the  individuals  who  complained  in 
the  cases  reported  in  49  Ark.  518,  6  S.  W. 
Bep.  1,  that  the  board  of  equidization  had 
gi-eatly  increased  their  assessment,  that  there 
is  not  even  a  charge  of  overv^uation  o<  prop- 
arty.  The  only  Inference  to  be  deduced  from 
the  inercase  in  the  assessment,  standing 
alone,  as  was  said  i  n  the  case  at  Railway  Co.  y. 
People,  127  III.,  21  N.  £.  Rep.,  supra,  would 
be  that  the  assessment  for  the  first  year  was 
too  low,  or  that  the  property  had  sinoe  in- 
creased in  value,  or  that  both  facts  existed. 
A  mere  discrepancy  in  judgment,  however, 
between  tbe  members  of  the  board  and  tbs 
ehancellor  to  whom  the  application  may  be 
made  for  injunction,  would  not  warrant  in- 
terference on  the  part  of  the  latter.  The 
cbanertlor  was  right  in  declining  to  interfere 
with  the  collection  of  the  taxes,  and  the  de- 
cree is  alSrmed. 


MxxiCAK  Nat.  Constructioii)  Co.  et  al. «. 

MiDDLXeOE. 

(Supreme  Court  of  Texas.    Jan.  31, 1890.) 

AonoN  ax  Dbuoto — Fajitixs — Misjoinsbk. 
In  an  action  for  injury  to  plaintiff's  land  by 
defendant's  taking  sand  from  Its  adjoining  land,  a 
supplemental  petition  alleging  that  a  third  per* 
son  had  bought  defendant's  laad,  and  had  oontln- 
oed  taking  sand  therefrMu.  thereby  adding  to  the 
Injury  to  plaintiff's  land;  that  at  the  time  of  filing 
the  supplemental  petition  both  defendant  and  the 
third  person  were  engaged  in  taking  away  mch 
■and;  and  that  the  third  person  had  ratified  the 
wrongs  of  defendant,  and  was,  in  fact,  the  nominal 
successor  of  defendant  In  controlling  the  excava- 
tion of  sand ;  and  praying  that  such  third  person 
be  made  a  defendant, — is  demnrrabla  for  misjoinder 
of  defendants. 

Error  from  district  court.  Harris  county. 

Thos.  W.  Dodd  and  Waul  t6  Walker,  for 
plaintiffs  in  error.  8.  S.  Havscom  and  J". 
S,  Burnett,  for  defendant  in  error. 

Statton,  C.  J.  Appellee  alleges  that  he 
owns  and  resides  upon  land  on  Galveston 
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island,  distant  from  tbe  Golf  about  1,000 
ynrds,  and  that  between  his  property  and  the 
Gulf  tbe  Mexican  National  Construction  Com- 
pany owned,  at  tbe  time  this  action  was 
brought,  80  or  90  acres  of  land,  from  which 
it  bad  taken  sand,  and  transported  the  same 
to  the  city  of  Galveston  for  sale;  that  in  tak- 
ing sand  from  its  own  land  defendant  had 
made  deep  excavations,  which  filled  with 
stagnant  water  and  filth,  and  thereby  ren- 
dered his  home  unhealthy.  He  f  urtlier  al- 
leged that  on  tbe  border  of  the  Gulf  were 
sand  hills  formed  by  natural  causes,  which 
operated  as  a  barrier  to  the  waters  of  the 
Gulf,  and  that  these  bad  been  removed  by  de- 
fendant, since  whicb,  during  storms,  waters 
from  the  Gulf  came  across  defendant's  lands, 
and  injured  his  property,  as  waters  afore- 
time, during  such  storms,  did  not.  It  is  not 
claimed,  however,  that,  during  ordinary  tides, 
waters  from  the  Gulf  reach  plaintiff's  prop- 
erty. There  is  great  conflict  in  the  evidence 
whether  plain tifF  suffers  in j  ury  from  the  cause 
alleged,  and  much  evidence  tending  to  show 
that  plaintiff's  property  would  suffer  such 
injury  if  no  sand  had  been  removed  from  de- 
fendant's property.  The  action  was  com- 
menced on  May  17, 1886.  On  September  12, 
1888,  plaintiff  filed  a  supplemental  petition, 
in  which  he  alleged  that  the  Galveston  & 
Western  Railway  Company,  a  corporation 
chartered  under  tbe  laws  of  this  state,  on 
February  29,  1888,  purchased  defendant's 
narrow-gauge  railroad,  known  as  the  "Texas 
Mexican  Railroad,"  and  received  some  kind 
of  a  transfer  from  defendant  for  the  lots  from 
whicb  sand  had  been  taken,  and  that  since 
that  time  the  Galveston  &  Western  Railway 
Company  had  continued  to  take  sand  from 
the  lots,  thereby  daily  adding  to  the  injury 
done  to  bis  property.  He  further  alleges 
that,  at  the  time  the  supplemental  petition 
was  filed,  both  corporations  were  engaged  in 
excavating  and  hauling  sand  from  near  the 
sea-shore,  thus  Increasing  the  danger  to  his 
property.  There  was  a  prayer  that  tbe  Gal- 
veston &  Western  Bailway  Company  be  made 
a  defendant,  "and  that  on  hearing  he  have 
judgment  against  it  jointly  with  the  defend- 
ant for  all  damages  sustained  by  him  by  rea- 
son of  the  premises."  There  were  the  fur- 
ther averments  that  the  last-named  corpora- 
tion had  "fully  ratitied  the  previous  acts  and 
wrongs  of  defendant  in  reference  to  damag- 
ing plaintiff's  premises  by  said  excavations," 
and  that  in  fact  ihat  corporation  was  but 
"tbe  nominal  successor  of  defendant,  as  the 
controller  and  owner  of  said  railroad,  and  as 
the  controller  and  manager  of  said  work  of 
excavating  and  hauliug  sand  from  said  prem- 
ises, which  constitutes  its  principal  business." 
There  was  a  demurrer  to  the  joinder  of  the 
Galveston  &  Western  Railway  Company, 
which  was  overruled,  and  on  trial  there  was 
a  judgment  against  the  defendant  for  $1,000, 
and  another  against  the  Galveston  &  Western 
Railway  Company  for  $500,  from  which  both 
corporations  appeal.  The  charge  of  the  court 
made  the  liability  of  each  corporation  to  d» 


pend  on  the  fact  whether  its  act  had  subject- 
ed plaintiff's  land  to  damage  from  overflows 
or  liability  thereto;  made  each  corporation 
liable  only  for  injury  resulting  from  its  own 
act;  and  directed  the  jury  to  apportion  tbe 
damages. 

It  is  too  clear  that  this  is  not  a  case  in 
which  tbe  Galveston  &  Western  Railway  Com- 
pany, under  the  averments  of  plaintiff's 
pleadings,  could  become  liable  by  ratification 
of  any  act  done  by  the  Mexican  National  Con- 
struction Company;  nor  could  it  become  lia- 
ble for  the  acts  of  tbe  latter  company  simply 
from  the  fact  it  may  have  acquired  the  fran- 
chise and  property  of  that  company,  and 
thus,  in  a  sense,  became  its  successor.  If, 
after  the  Galveston  &  Western  Bailway  Com- 
pany purchased  tbe  railway  and  land,  the 
two  corporations  acted  together  in  the  com- 
mission of  any  unlawful  act  injurious  to 
plaintiff,  in  so  far  they  might  have  been 
joined  as  defendants;  but  we  do  not  see  on 
what  theory  it  was  proper  to  join  them  as 
defendants  in  reference  to  matters  which  oc- 
curred before  the  Galveston  &  Western  Rail- 
way Company  had  any  connection  with  tbe 
acts  on  which  it  is  evident  plaintiff's  action 
is  mainly  based.  There  is  an  inconsistency 
in  tbe  charge  of  the  court,  and  in  the  ruling 
on  the  demurrer,  whicb  set  up  the  misjoin- 
der of  parties.  The  charge  made  each  corp<v 
ration  liable  only  for  its  own  acts,  whicb,  if 
proper,  presents  just  such  a  case  as  would 
deny  tbe  right  to  join  both  corporations  in  an 
action.  It  may  be,  however,  that  it  was 
thought  tbe  pleadings  authorized  the  joinder, 
but  that  tbe  court  was  of  tbe  opinion  that 
tbe  evidence  did  not  show  any  joint  liability. 
We  are  of  the  opinion  that  neither  tbe  plead- 
ings nor  evidence  authorized  the  joinder  of 
the  two  corporations,  and  that  the  demurrer 
ought  to  have  been  sustained;  and  this  is 
true,  even  if  a  cause  of  action  arose  after 
February  29,  1888,  in  which  both  corpora- 
tions might  properly  have  l>een  joined.  As 
the  case  was  presented,  it  would  have  been 
impossible  for  tbe  jury  to  have  determined 
what  injury,  if  any,  resulted  to  appellee  from 
the  act  of  each  corporation.  The  ruling  of 
the  court  below,  on  tbe  demurrer  of  tbe  (Gal- 
veston &  Western  Railway  Company,  wiU 
require  a  reversal  of  the  judgment,  and  for 
this  reason  it  will  be  unnecessary  to  consider 
other  assignments  of  error.  We  deem  it 
proper,  however,  to  say  that  tbe  petition  seta 
up  a  cause  of  action,  in  so  far  as  it  alleges  a 
nuisance  caused  by  improper  or  negligent  use 
of  its  own  property  by  the  Mexican  National 
Construction  Company,  from  which  injury 
results  to  plaintiff.  There  is  a  question  in 
the  case,  however,  which  has  not  been  direct- 
ly presented  or  argued,  that  may  become  of 
vital  importance  in  tbe  final  disposition  of 
the  cause,  in  reference  to  which  we  do  not 
now  deem  it  proper  to  express  any  opinion. 
If,  as  alleged,  all  the  acts  of  the  Mexican  Na- 
tional Construction  Company  were  done  on 
its  own  land,  then,  if  done  in  a  lawful  man- 
ner, is  it  liable  for  any  injury  resulting  to 
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plaintiff  from  oyei-flows  caused  by  storms, 
whether  usual  or  unusual?  The  general  rule 
is  that  liability  does  not  arise  from  the  mere 
exercise  of  a  legal  right,  though  hurt  may  re- 
sult from  it,  if  this  could  not  have  been  avoid- 
ed except  by  abandoning  the  right.  Has 
plaintiff  the  right  to  have  the  land  between 
his  own  and  the  Gulf  remain  in  its  natural 
state  in  order  to  protect  his  own.  though  its 
most  valuable  use  may  be  that  to  which  de- 
fendant is  alleged  to  have  applied  it?  With- 
out passing  on  these  questions,  the  judgment 
of  the  court  below  will  be  reversed  for  the 
roling  before  referred  to,  and  the  cause  re- 
manded.   It  is  so  ordered. 


Heffron  t>.  Cunningham  et  al. 
(Suvreme  Court  of  Texas.    Feb.  26, 1800.) 

VBKSOB  AKD  VbNDBB— COSBmONAI.   BilX. 

1.  After  a  deed  of  land,  and  notes  aod  trust- 
deed  for  part  of  the  purchase  prloe,  had  been  de- 
livered, the  vendor's  agent  agreed  in  writing  "to 
hold  the  notes  and  deed  of  trust  for  90  days,  within 
wtaiota  time  title  is  to  be  made  olear "  by  suit.  Held, 
that  such  agreement  did  not  make  the  sale  condi- 
tional on  the  title  being  cleared  within  90  days. 

2.  In  an  action  on  such  notes  by  a  bona  fide 
indorsee  after  the  title  has  been  cleared  by  a  de- 
cree obtained  In  the  name  of  the  vendee,  and 
never  repudiated  by  him,  the  latter  cannot  set  up 
in  defense  that  the  decree  was  obtained  without 
his  authority. 

8.  In  such  an  action,  parol  evidence  is  inadmis- 
sible to  show  that  the  sale  was  a  conditional  one. 

Appeal  from  district  court,  Galveston 
county. 

Howard  Finley,  for  appellant.  Wheeler 
A  Rhodes  and  Davidson  &  Minor,  for  appel- 
lees. 

Statton,  C.  J.  On  May  4,  1885,  appel- 
lant executed  to  Mrs.  Mary  A.  Wicks  three 
negotiable  promissory  notes,  each  for  $916.66, 
and  due  in  one.  two,  and  three  years  from 
date;  the  notes,  however,  bearing  date  March 
31,  1885.  Those  notes  were  given  for  the 
purchase  money  of  a  lot  in  this  city  sold  by 
Mrs.  Wicks  to  appellant,  and  before  their 
maturity  were  Indorsed  to  E.  H.  Cunningham 
in  part  payment  of  advances  made  to  Mrs. 
Wicks.  At  tlie  time  Cunningham  acquired 
the  notes,  be  had  no  notice  whatever  of  claim, 
or  fact  which  would  give  rise  to  claim,  that 
tbey  were  not  justly  due  to  Mrs.  Wicks.  The 
sale  of  the  property  was  made  through  H.  M. 
Tmebeart  &  Co.,  representing  Mrs.  Wicks; 
and,  to  evidence  the  terms  of  sale,  before 
deed  and  notes  were  delivered,  that  Arm  exe- 
cnted  a  paper  which  is  as  follows:  "Earnest 
receipt.  «200.00.  Galveston,  February  26, 
1885.  Received  from  Isaac  Heffron,  two 
hundred  dollars,  earnest,  to  close  sale  to  him 
of  lot  105,  in  section  No.  1,  Galveston  Island, 
and  improvements,  at  total  price  of  $3,250.00. 
Terms  of  payment: 

COBb,  including  this  earnest tBOO  00 

One  year,  and  8  per  cent,  interest 916  66 

Two  yean,  and  8  per  oent.  interest 916  67 

Three  years,  and  8  per  cent,  interest ....  916  67 

IMal 18,360  00 


— Title  to  be  perfect,  or  to  be  made  perfect, 
or  this  earnest  to  be  refunded.  Deed  at  ex- 
pense of  seller.  Abstract  of  title  at  expense 
of  seller,  and  all  taxes  to  and  including  1884. 
Deed  of  trust  at  expense  of  buyer,  and  taxes 
of  1885.  Possession  at  once.  Notes  to  bear  in- 
terest from  March  1st,  1885,  and  payable  soon- 
er at  buyer's  option.  [Signed]  H.  M.  Tktjb- 
HEART  &  Co.,  Agents  for  Mrs.  M.  A.  Wicks." 
On  May  4, 1885,  Heffron  paid  the  further  sum 
of  8300, — which  completed  the  cash  payment, 
— executed  the  notes,  gave  a  trust-deed  to 
secure  their  payment,  and  received  a  deed 
from  Mrs.  Wicks ;  whereon  the  following  was 
indorsed  on  the  paper  above  set  out:  "We 
agree  to  hold  the  notes  and  deed  of  trnst  for 
ninety  days  from  this  date,  within  which 
time  title  is  to  be  made  clear  by  necessary  ac- 
tions through  court.  May  4th,  1885.  [Signed] 
H.  M.  Tkueheart  &  Co."  It  appears 
from  the  evidence  that  the  title  to  the  prop- 
erty was  examined  by  an  attorney  employed 
by  Heffron,  and  that,  while  facts  were  claimed 
and  believed  to  exist  that  made  it  the  sep- 
arate estate  of  Mrs.  Wicks,  then  a  widow, 
the  deed  was  made  to  her  during  the  life  of 
her  husband,  and  it  was  feared  that,  on  this 
account,  claim  that  it  was  community  prop- 
erty might  at  some  time  be  set  up  by  their 
children,  then  minors.  To  remove  this  seem- 
ing cloud  on  the  title,  it  was  agreed  that  Hef- 
fron, holding  deed  from  Mrs.  Wicks,  sljould 
institute  a  suit  against  her  and  her  children 
to  clear  the  title;  and  it  was  in  contemplation 
of  this  that  the  last  statement  above,  that 
title  was  to  be  perfected,  was  made.  The 
evidence  further  shows  that  the  agreement 
made  by  Trueheart  &  Co.  to  hold  the  notes 
for  90  days  was  made  for  the  purpose  of  pre- 
venting the  circulation  of  the  notes  until  the 
contemplated  suit  should  be  decided,  which 
all  parties  supposed  could  be  done  within  90 
days  from  the  time  this  last  agreement  was 
made.  Heffron,  however,  contends,  and 
stated  on  the  stand,  that  it  was  expressly 
agreed  when  he  executed  the  notes  that,  if 
the  title  was  not  cleared  within  90  days  from 
that  date,  the  trade  was  to  be  considered  at 
an  end,  and  the  money  advanced  to  be  repaid. 
It  is  contended  by  Mrs.  Wicks  aud  by  True- 
heart  &  Co.  that  there  was  no  such  under- 
standing, but  that,  on  the  contrary,  the  agree- 
ment was  that  the  notes  should  remain  in 
possession  of  Trueheart  &  Co.  until  the  title 
was  clear,  but  that  the  trade  should  stand 
whether  the  title  was  cleared  within  90  days 
or  not.  The  district  court  of  Galveston  coun- 
ty began  its  next  term  after  May  4,  1885,  on 
the  flrst  Monday  in  June,  and  the  terra  next 
following  the  June  term  began  the  first  Mon- 
day in  October,  1885.  Owing  to  difficulty  iu 
fixing  locality  of  the  proposed  defendants  in 
the  suit  to  be  brought  by  Heffron,  his  attor- 
ney filed  suit,  not  to  the  June  term,  but  to 
the  October  term ;  the  suit  being  filed  Septem- 
ber 8,  1885.  That  suit  was  No.  12,652;  the 
plaintiff  being  Isaac  Heffron,  and  the  defend- 
ants being  the  four  minor  Wicks  children, 
who   answered  through  their  mother,   the 
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guardian  of  their  estates, — having  so  been 
appointed  by  the  county  court  of  Galveston 
county.  On  October  10,  1885,  in  that  cause 
a  trial  was  had,  evidence  was  heard,  and  the 
judgment  of  the  court  was  rendered,  divest- 
ing tlie  title  to  the  property  out  of  the  defend- 
ants, and  vesting  it  in  HefCron,  subject  only 
to  the  payment  by  him  of  tiie  purchase-money 
notes  made  by  him  in  favor  of  Mrs.  Wicl», 
'Which  are  the  same  sued  upon  in  the  case  at 
bar.  Mrs.  Wicka  also  filed  an  answer  in  her 
own  right.  The  following  declaration  is 
found  in  that  judgment:  "And,  it  appearing 
to  the  court  that  the  minor  defendants,  Ade- 
lina  Wicks,  Celeste  Wicka,  Edward  Wicks, 
and  Louis  Wicks,  had  been  personally  served 
with  process  as  required  by  law,  and  the  said 
minor  defendants  having  answered  through 
their  duly  and  legally  appointed  guardian. 
Alary  A.  Wicks,  who  answered  fur  lierself 
and  in  her  own  right,  as  well  as  for  said 
minors,  and  the  court  having  heard  the  evi- 
dence in  this  cause,"  etc.  The  judgment 
further  declares  that  Ileffron  was  "repre- 
sented by  his  counsel."  It  was  shown  that 
Mrs.  Wicks  was  the  duly-qualiSed  guardian 
of  the  estates  uf  her  minor  children. 

It  is  urged  that  appellee  was  not  a  bona 
Jlde  holder  of  the  notes  sued  on,  and  that  he 
held  them  subject  to  any  equities  existing 
between  appellant  and  Mrs.  Wicks.  This  is 
upon  the  assumption  that  appellee  received 
them  in  payment  of  an  existing  debt  due  to 
him  by  Mrs.  Wicks.  The  evidence  does  not 
justify  the  claim  that  the  notes  were  received 
by  appellee  in  payment  of  an  existing  debt. 
After  stating  that  be  acquired  the  notes  with- 
out notice  of  any  claim  that  consideration  for 
them  had  in  any  respect  failed,  or  that  they 
were  not  justly  due,  appellee  stated  that  his 
"object  was  to  furnish  my  sister  [Mrs. 
Wicks]  with  means  to  purchase  a  home  in 
ISewanee,  Tennessee.  When  the  notes  were 
transferred  to  me,  I  was  at  my  plantation  in 
Fort  Bend  county,  Tex.  •  *  *  1  ad- 
vanced to  my  sister  considerably  more  than 
the  amount  of  the  notes,  and  the  notes  were 
taken  in  payment  of  said  advances.  They 
were  transferred  to  me  by  H.  M.  Trueheart 
&  Co.,  agents  of  Mrs.  Mary  A.  Wicks,  on  her 
order,  in  the  usual  course  of  business." 
This  is  the  evidence  bearing  on  the  question, 
and  the  inference  from  it  is  that  the  money 
was  advanced  or  paid  in  part  on  the  faith  of 
the  notes.  If,  however,  the  notes  had  been 
received  in  payment  of  a  past  indebtedness, 
appellee  would  be  a  bona  fide  liolder.  While 
there  is  some  conflict  of  authority  on  this 
question,  it  must  be  considered  as  settled  in 
this  state  that  one  who,  in  good  faith,  takes 
by  indorsement,  before  maturity,  a  negotia- 
ble promissory  note  in  payment  of  an  exist- 
ingdebt,  is  a  bona  fide  holder.  Oreneaux  v. 
Wheeler,  6  Tex.  528;  Blum  v.  Loggins,  53 
Tex.  136.  This  is  the  rule  recognized  by  the 
great  weight  of  authority,  and  the  grounds  on 
which  it  stands  have  been  too  often  stated  to 
justify  repetition.  Daniel,  Neg.  Inst.  SS  184, 
S31, 8-32;  2  Rand.  Com.  Paper,  §|  463, 464, 995. 


Tied.  Com.  Paper,  §  294.  It  is  contended  that 
the  indorsement  made  on  memorandum  of 
sale  on  May  4,  1885,  evidences  a  contract 
that  the  sale  was  to  be  canceled  if  the  title 
was  not  cleared  within  90  days  from  that 
date.  Such  is  not  the  fair  interpretation  of 
the  language;  and,  when  read  in  the  light  of 
the  facts  existing,  and  construed  in  connec- 
tion with  the  instruments  executed  at  the 
same  time,  to  so  hold  would  do  violence  to 
the  manifest  intent  of  the  parties.  At  the 
time  that  indorsement  was  made,  appellant 
executed  the  notes  and  deed  of  trust  to  secure 
the  purchase  money,  and  received  a  deed 
from  Mrs.  Wicks.  These  were  all  delivered; 
and  none  of  them  evidenced  other  than  a 
completed  contract  whereby,  without  condi- 
tion, appellant  promised  to  pay  the  purchase 
money,  and  Mrs.  Wicks  conveyed  tlie  prop- 
erty. The  deed  was  delivered  to  appellant, 
and  there  can  be  no  claim  that  he  held  it  as 
an  escrow,  to  take  efFect  on  condition  not  ex- 
pressed in  its  face,  as  might  have  been  shown 
to  be  the  case,  had  it  been  delivered  to  a 
stranger.  Having  been  delivered  to  appel- 
lant, the  grantee,  it  became  an  absolute  con- 
veyance, on  which  could  not  be  ingrafted,  by 
parol  evidence,  any  condition  inconsistent 
with  its  terms. 

In  al}sence  of  fraud  or  mistake.  It  cannot 
be  shown  by  parol  evidence  that  the  contract 
evidenced  by  it  was  not  to  have  effect  in  case 
the  title  was  not  cleared  within  90  days. 
The  notes  and  deed  of  trust  are  in  same  con- 
dition. If  no  writing  existed  other  than  the 
memorandum  of  February  25,  1885.  and  a 
subsequent  agreement  that  title  should  be 
cleared  within  90  days,  a  different  case  would 
be  presented,  under  the  parol  evidence. 

The  indorsement,  having  been  made  at  the 
same  time  the  other  papers  were  executed, 
must  be  construed  in  connection  with  them; 
and,  if  tliat  had  contained  a  clear  declaration 
that  the  deed  should  be  canceled,  and  the 
notes  surrendered,  if  the  title  was  not  cleared 
within  90  days,  then  full  effect  should  be 
given  that  part  of  the  agreement;  but  an 
agreement  tp  that  effect  cannot  be  implied, 
in  the  face  of  the  legal  effect  of  the  other  in- 
struments, from  the  simple  fact  that  it  was 
agreed  that  the  notes  should  be  withheld 
from  circulation  for  the  time  specified  with- 
in which  the  title  was  to  be  cleared.  At  the 
time  the  several  instruments  were' executed, 
the  parties  contemplated  that  a  suit  would 
be  brought  to  clear  the  title;  and,  as  Mrs. 
Wicks  then  conveyed  to  appellant,  it  could 
not  have  been  understood  that  the  suit  should 
be  brought  by  her,  or  in  her  name.  The  evi- 
dence shows  beyond  controversy  that,  when 
the  original  agreement  was  made,  it  was  un- 
derstood that  the  deed  and  notes  should  be 
executed,  and  the  balance  of  the  cash  pay- 
ment made,  and  that  appellant  would  bring 
suit  against  the  nine  children  of  Mrs.  Wicks; 
but  there  was  some  delay  in  the  execution  of 
the  deed,  caused  by  the  alienee  of  Mrs. 
Wicks  from  the  state.  The  agreement  was 
express  that  the  suit  should  be  prosecuted  by 
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and  in  the  name  of  appellant,  tlirotigli  his 
own  attorney,  and  at  his  own  expense,  ex- 
cept court  costs,  which  were  to  be  paid  by 
Mrs.  "Wicks.  Under  this  state  of  fuels,  the 
reasonable  construction  of  the  langnage  con- 
tained in  the  instrument  is  that  a|)pellant 
would  cause  the  suit  to  be  prosecuted  to  ter- 
mination within  90  days  after  May  4,  18B5, 
and  that  during  that  time  the  notes  should 
not  be  put  in  circulation.  If  the  parties  had 
intended  otherwise,  it  is  difficult  to  under- 
stand why  the  notes  and  trust-deed  were  de- 
livered, and  the  deed  received.  If  the  trade 
was  to  be  annulled  on  the  contingency  that 
tlie  title  was  not  cleared  within  90  days,  why 
cunsummate  it  at  all  until  the  title  was 
cleared?  The  notes  were  not  put  in  clrciila- 
tion  until  after  the  judgment  clearing  the 
title  hrtd  been  rendered;  and  the  evidence 
stiows  that  the  attorney  who  represented 
Mrs.  Wicks  in  the  entire  transaction  agreed 
tliHt  they  should  not  be,  even  if  it  required 
more  than  90  days' to  obtain  the  decree.  In 
the  transactions  both  parties  were  represent- 
ed by  attorneys,  though  Trueheart  &  Co. 
were  the  agents  of  Mrs.  Wicks  authorized  to 
make  the  contract  to  sell.  At  the  time  the 
indorsement  was  made,  it  is  evident  that 
both  parties  believed  that  the  title  could  be 
cleared  within  90  days;  and,  had  it  been  un- 
derstood that  this  was  necessary  to  preserve 
the  rights  of  the  parties  as  they  8to<>d  under 
the  papers  executed,  this,  most  probably, 
would  have  been  accomplished,  unless  appel- 
lant had  obstructed.  Appellant,  being  tlie 
proper  person  to  bring  the  suit  after  the 
property  was  conveyed  to  him,  and  having 
agreed  to  do-so,  could  not  take  advantage  uf 
bis  own  delay  to  avoid  his  obligation.  He 
brought  no  suit  until  after  the  90  days  had 
expired,  and  now  claims  that  it  was  brought, 
without  his  knowledge  or  consent,  by  an  at- 
torney who  is  clearly  shown  to  have  been  em- 
ployed by  him  to  institute  and  prosecute  it. 
The  decree  was  rendered  in  his  favor,  and, 
so  long  as  he  permits  it  to  stand,  and  takes 
no  steps  to  set  it  aside,  he  cannot  be  heard  to 
deny  that  it  was  prosecuted  for  him,  and  by 
counsel  employed  by  him.  There  may  have 
been  irregularities  in  the  proceedings  through 
which  the  title  was  cleared,  but,  if  so,  he  is 
responsible  for  them;  and,  under  the  decla- 
rations contained  in  the  decrci^,  he  cannot  be 
heard,  in  this  collateral  action,  to  allege  that 
the  conrt  did  not  have  jurisdiction  overall 
parties  to  it,  and  full  power  to  render  the 
judgment  clearing  the  title.  The  court  ad- 
mitted the  evidence  of  appellant  to  the  effect 
that  the  agreement  was  that  the  trade  should 
be  canceled  if  title  was  not  cleared  within  90 
days,  as  well  as  tlie  opposing  evidence,  which 
showed  that  no  such  agreement  was  made, 
or  understood  to  be  made,  by  the  parties; 
and  it  is  urged  that  the  evidence  offered  by 
appellees  on  that  point  should  not  have  been 
received  because  in  conflict  witli  the  indorse- 
ment. If,  for  reasons  before  given,  appel- 
lant was  not  precluded  from  showing  that 
the  absolute  deed  received  by  him  was  sub- 


ject to  be  annulled  for  non-compliance  with 
a  condition  not  contained  in  it,  it  would 
have  been  proper  for  the  court  to  have  heard 
the  parol  evidence  offered  by  both  parties, 
and  to  have  submitted  to  the  jury  whether 
such  agreement  as  that  alleged  by  appellant 
was  made,  with  a  view  to  the  adjustment  of 
rights  between  himself  and  the  defendants 
other  than  Cunningham,  but,  for  the  reSsons 
before  given,  such  testimony  should  have 
been  excluded;  and  the  court  did  not  err  hi 
Instructing  the  jury  to  And  for  Cunningham, 
and  the  parties  other  than  appellant.  There 
is  no  error  in  the  judgment,  and  it  will  be 
aiflrmed. 


YEtLow  Pine  Lumbeb  Co.  f>.  Carbole. 

(Sicpreme  Court  <%/'  Texas.    Feb.  86, 1890.) 

EquiTT  Pleadikss  —  HvLTnrASionsNBSi — FRnroi- 

PAL  AVI>  AOEN'T— I<ACBBS— EUEOnnNT— DAlUrOlS 

— Intekest. 

1.  PlHintitr  brought  enit  for  the  tlUe  aad  pos- 
seRsion  of  two  tracts  of  land.  Els  petitioa  al- 
leged that  he  was  sole  owner  of  one  tract,  and 
joint  owner  with  one  of  the  defendants  of  the  oth- 
er, and  prayed  for  the  iMssession  of  both  traoto, 
and  partition  of  the  latter  one.  His  oo-ownar  an- 
swered, joining  in  the  prayer  and  idlegations  of 
the  petition.  Another  defendant — who  was  in  pos- 
session of  both  tracts,  claiming  title— pleaded  not 
guilty;  and  the  rest  of  the  derandanta  disclaimed. 
Held,  that  the  petition  was  not  multifarious;  tiie 
issues  being  the  same  as  to  both  tracts. 

2.  The  owner  of  land  executed  a  power  of  at- 
torney authorizing  the  attorney  to  convey  his  lauod 
to  a  certain  vendee  on  payment  of  a  named  price. 
The  attorney  purchased  from  the  vendee  a  half 
interest  in  his  contract,  and  then  executed  a  deed 
to  him.  Ten  years  after  the  vendor's  death,  and 
IS  years  after  the  attorney's  purchase  had  been 
recorded,  the  vendor's  heirs  conveyed  the  land  to 
a  third  person.  Held,  that  such  person  acquired 
no  title ;  the  right  to  repudiate  the  attorney's  act 
being  lost  by  the  lafise  of  tima. 

3.  in  ejectment,  evidenoe  that  plaintiffa  gran- 
tor, before  conveying  to  plaintiff,  had  transferred 
to  a  third  person  an  equitable  right  to  a  convey- 
ance of  the  land  saed  for,  is  not  suffloieot  to  ana- 
tain  the  defense  of  outstanding  title. 

4.  In  a  suit  for  the  recovery  of  land,  and  for 
damages  thereto,  where  it  is  admitted  that  the 
damages  amounted  to  a  certain  sum,  and  the 
plaintiff  recovera  the  land,  it  is  proper  to  allow 
the  plaintiff  interest  on  the  agreed  amount  of  dam- 
ages. 

Commissioners'  decision.  Appeal  from 
district  court,  Tyler  county;  J.  E.  Lanieo, 
Judge. 

This  suit  was  instituted  on  the  12th  day 
of  December,  1887,  by  D.  R.  Carroll,  C.  T. 
Hurlbert,  and  J.  H.  Kirby,  against  D.  H. 
Fleming,  W.  8.  Peters,  E.  P.  Cowen,  tlm 
Yellow  Pine  Lumber  Company,  and  the  heirs 
of  A.  M.  Box,  for  the  title  and  possession  of 
two  tracts  of  land,  parts  of  the  west  half  of 
the  Gavino  Aranjo  five-league  grant,  situ- 
ated in  Tyler  county,  and  for  damages.  It 
was  alleged  that  Carroll  was  the  sole  owner 
of  one  tract  of  1,280  acres;  and  he  sued  all 
of  the  defendants,  except  the  Box  heirs,  for 
that  tract,  and  for  damages  for  cutting  tim- 
ber thereon.  The  other  tract,  of  about  3,(300 
acres,  it  was  alleged,  was  owned  byplaintifEs 
and  the  Box  heirs  in  separate  but  undivided 
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interests ;  and  plaintiff  sued  tlie  Box  heirs  for 
partition,  and  the  other  defendants  for  the 
land  and  dHtnages, — each  plaintiff  claiming 
separate  interests  and  damages.  The  Box 
heirs  joined  in  the  allegations  and  prayer  of 
plaintiffs  as  to  the  3,00(Kacre  tract.  The 
Yellow  Pine  Lumber  Company,  which  was 
in  possession  of  and  claiming  both  tracts, 
spe«ially  excepted  to  the  petition  for  mis- 
joinder of  causes  of  action,  and  pleaded  not 
guilty  and  limitation.  The  other  defendants 
disclaimed.  The  trial  was  by  the  court  with- 
out a  jury,  and  resulted  in  judgment  for  the 
defendant  for  the  8,000-acre  tract,  and  in 
favor  of  plaintiff  Carroll  for  the  1,280-acre 
tract,  and  against  the  Yellow  Pine  Lumber 
Company  for  |>6,777.20  damages  for  timber 
cut  on  the  1280-acre  tract.  The  Yellow  Pine 
Lumber  Company  alone  appealed. 

}%est  *  Chester,  T.  W.  Ford,  and  J.  R. 
Burnett,  for  appellant  8.  B.  Cooper  and 
Nicks  <e  Kirby,  for  appellee. 

AcKEB,  J.,  {after  stating  t?u  foots  as 
ahot>e.)  The  first  assignment  of  error  relates 
to  the  action  of  the  court  in  overruling  the 
special  exception  to  the  petition  on  the  ground 
of  multifariousness.  The  issues  werie  the 
same  as  to  both  tracts  of  land,  and  as  to  all 
parties  to  the  suit.  We  think  the  petition 
was  not  obnoxious  to  the  objection  made  by 
the  special  exception.  On  March  19,  1858, 
Cook  and  Curtis,  of  the  state  of  New  York, 
executed  a  power  of  attorney  to  Thomas 
Bock,  empowering  Bock  to  give  to  Henry 
De  Veuve,  or  to  bis  order,  quitclaim  titles  to 
any  or  all  of  the  lands  of  Cook  and  Curtis  in 
the  state  of  Texas,  whenever  he  shall  receive 
from  De  Veuve,  or  his  order,  the  sum  of  50 
cents  per  acre  for  all  such  lands  to  which  quit- 
claim title  may  be  given.  This  instrument 
was  filed  for  record  March  17,  1859.  On  the 
19tli  day  of  November,  1858.  Cook  and  Cur- 
tis, who  were  the  admitted  common  source  of 
title,  executed  an  instrument  reciting  that 
they  had  entered  into  a  contract  with  Henry 
De  Veuve,  of  Galveston,  Tex.,  by  which  they 
agreed  to  sell  him  their  lands  in  Texas  at 
the  rate  of  50  cents  per  acre;  "and,  whereas 
there  may  be  some  doubt  as  to  his  power, 
now,  therefore,  *  •  •  we  have  made, 
constituted,  &c.,  by  these  presents,  Henry  De 
Veuve  our  true  and  lawful  attorney,  for  us 
and  in  our  names.  Sac.,  to  settle  with  all 
claimants  to  our  lands,  to  bring  suits  in  law 
or  equity  that  may  be  necessary,  and  to  make 
any  compromise  he  may  think  best:  provided, 
always,  that  he  pays  to  our  agent  fifty  cents 
per  acre  f9r  all  lands  he  may  thus  sell  or  ar- 
range for,  before  he  can  obtain  from  our  agent 
our  quitclaim  titles  to  the  same."  This  in- 
strument was  filed  for  record  November  19, 
1859.  On  the  5th  day  of  March,  1859,  Henry 
De  Veuve  executed  the  following  instru- 
ment: "State  of  Texas,  county  of  Galves- 
ton. Enow  all  men  by  these  presents,  that 
I,  Henry  De  Veuve,  of  the  state  and  county 
above  written,  for  and  in  consideration  of 
legal  services  as  attorney  at  law,  and  as  agent 


and  attorney  in  fact  for  the  said  De  Veave, 
rendered  and  to  be  rendered  by  Thomas  Bock, 
a  citizen  of  said  state,  and  county  of  Tyler, 
in  relation  to  certain  lands  in  the  state  of 
Texas,  to-wit,  instituting  suits,  and  prose- 
cuting them  to  judgment,  selling  said  lands, 
and  making  titles  thereto  to  purchasers  as 
the  same  may  be  sold  or  disposed  of,  and  also 
the  protection  of  said  land  from  any  interfer- 
ence, damage,  or  harm  by  any  one  hereafter, 
by  idl  proper  legal  means,  have  this  day 
granted  and  assigned  to  said  Bock,  his  heirs 
and  assigns,  forever,  one-half  of  all  beneficial 
results,  whether  in  money,  notes,  or  other- 
wise, which  may  arise  to  said  De  Veuve  or 
his  legal  representative  under  a  certain  cou- 
tract  with  Messrs.  George  Curtis  and  Ed- 
ward A.  Cook,  of  the  city  of  New  York, 
dated  May  1,  1855,  and  renewed  and  con- 
firmed by  a  power  of  attorney  from  said  Cook 
and  Curtis  to  said  De  Veuve,  bearing  date  at 
the  city  of  New  York,  November  19,  1858, 
in  connection  with  which  reference  is  also 
made  to  a  power  of  attorney  from  said  Cook 
and  Curtis  to  said  Bock,  dated  at  New  York, 
November  19,  1858;  it  being  understood  that 
said  Rock  is  to  pay  one-half  the  purchase 
money  due  from  De  Veuve  to  said  Cook  and 
Curtis  before  he  can  obtain  a  title  to  the 
same,  and  said  De  Veuve  obligates  himself 
to  give  the  requisite  order  by  which  said 
titles  can  be  made  by  said  Bock  as  is  expressed 
in  the  power  of  attorney  above  referred  to. 
All  expenses  in  and  about  the  premises  to  be 
borne  by  said  Bock,  all  other  expenses,  as 
surveys  and  such  like,  to  be  borne  jointly  by 
the  two  parties  hereto.  In  case  of  the  death 
of  either  party  hereto,  this  business  to  be 
carried  out  by  the  survivor  for  the  benefit  of 
himself  and  the  heirs  of  the  deceased  party, 
provided  that  the  heirs  of  said  Bock  furnish 
the  same  consideration  for  this  contract  as  is 
herein  expressed. "  This  was  filed  for  record 
May  11.  1859.  On  the  3d  day  of  August, 
1859,  Thomas  Bock,  as  attorney  in  fact  for 
Cook  and  Curtis,  conveyed  to  Henry  De 
Veuve  the  1,280-acre  tract  in  controversy. 
This  deed  was  filed  for  record  October  10, 
1859.  On  the  20th  day  of  February,  1860. 
De  Veuve  conveyed  the  1,280  acres  to  appel- 
lee, Carroll;  and  it  was  on  this  title  that  the 
judgment  in  his  favor  was  rendered.  Ooolk. 
and  Curtis  died  in  1862  or  1863;  and  appel- 
lant proved  title  from  their  heirs  by  deeds  exe- 
cuted in  1883  and  1885,  under  which  it  held 
possession  at  the  time  of  trial. 

It  is  urged  by  appellant  that.  Bock  liaving 
acquired  an  interest  in  the  lands  by  the 
transfer  from  De  Veuve,  his  position  became 
inconsistent  with  his  duties  to  his  principals. 
Cook  and  Curtis,  and  bis  power  to  act  for 
them,  and  convey  the  lands,  was  thereby  de- 
termined. Bock  was  only  empowered  by 
Cook  and  Curtis  to  convey  the  lands  to  De 
Veuve,  or  his  order,  and  receive  therefor  the 
sum  of  fifty  cents  per  acre.  The  price  and 
terms  of  sale  were  agreed  upon  between  Cook 
and  Curtis  and  De  Veuve,  and  expressly  stip- 
ulated in  the  contract  between  them,  and  sat 
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forth  explicitly  in  the  power  of  attorney  from 
Cook  and  Curtis  to  Bock.  Rock  could  exer- 
cise no  discretion  as  to  terms  of  sale,  nor  ex- 
ecute  titles  to  any  one  except  De  Yeuve  or 
his  transferee.  We  think  the  transfer  from 
De  Veuve  to  Bock  did  not  have  the  effect  to 
revoke  Bock's  power  from  Cook  and  Curtis, 
and  thereby  render  void  the  conveyance  from 
Bock  to  De  Veuve  for  the  land  in  contro- 
versy. Bock's  conveyance  to  De  Veuve,  un- 
der which  appellee  recovered,  we  think,  was 
only  voidable  at  the  election  of  Cook  and 
Curtis,  within  a  reasonable  time  after  notice. 
The  transfer  from  De  Veuve  tn  Bock  was 
Hied  for  record  May  11,  1859;  and  the  deed 
from  Cook  and  Curtis  by  Hock,  attorney  in 
fact,  to  De  Veuve,  was  filed  for  record  Octo- 
ber 10.  1859.  It  appears  that  Cook  and  Cur- 
tis died  in  1862  or  1868,  and  the  deeds  from 
their  heirs,  under  which  appellant  claims, 
were  not  executed  until  1883  and  1885. 
About  3  years  elapsed  after  legal  notice  of 
the  triinaactions  before  the  deaths  of  Cook 
and  Curtis,  and  about  13  years  after  their 
heirs  might  have  brought  suit;  and  no  act 
was  performed  indicating  a  purpose  to  repu- 
diate the  conveyance,  or  steps  taken  to  avoid 
it;  nor  was  any  attempt  made  on  the  trial  to 
account  tor  the  great  delay  on  the  part  of 
Cook  and  Curtis  and  their  heirs  in  repudiat- 
ing the  conveyance  by  Bock  to  De  Veuve. 
yfe  think  the  delay  was  unreasonable,  and 
the  right  to  avoid  the  conveyance  was  there- 
by lost. 

On  the22d  dayof  January,  1859,  De  Yeuve 
transferred  to  one  Butler  his  riglit  to  pur- 
chase the  two  and  a  half  leagues  of  land,  of 
which  the  land  in  controversy  formed  a  part; 
and  this  transfer  was  introduced  in  evidence 
by  appellant  to  prove  an  outstanding  title. 
We  deem  it  only  necessary  to  say  that  the 
transfer  did  not  convey  title.  Butler  ac- 
quired thereby,  at  most,  only  an  equity;  and 
the  instrument  did  not  sustain  the  defense  of 
outstanding  title. 

Under  the  fourth  and  last  assignment  of 
error,  it  is  urged  that  the  court  erred  in  ren- 
dering judgment  against  appellant  for  inter- 
est on  the  damages  agreed  upon  for  the  tim- 
ber cut  from  the  land,  and  appropriated  by 
appellant.  The  agreement  as  to  damages 
was  as  follows:  "It  was  admitted  by  the 
Yellow  Pine  Luml)er  Company  that  it  took 
possession  of  the  lands  sued  for,  and,  within 
two  years  prior  to  the  filing  of  plaintiffs'  suit, 
bad  cut  and  appropriated  timber  on  said  lands 
sued  for  to  the  amount  and  value  of  four  and 
50-100  dollars  per  acre;  and  it  was  agreed  by 
the  plaintiffs  and  said  company  that  said 
company  was  liable  to  damages  for  said  tim- 
ber to  the  amount  of  tour  dollars  and  a  half 
for  each  acre  of  land,  if  any,  recovered  by 
plaintiffs  in  this  suit."  We  think  the  court 
correctly  construed  the  agreement.  It  was 
an  admission  of  liability  to  the  extent  named, 
which  plaintiff  was  entitled  to  have  paid  to 
him  when  the  suit  was  instituted.  We  find 
no  error,  and  think  the  judgment  of  the  court 
below  siiould  be  afiBrmed. 


Statton,  G.  J.  Beport  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 


Statje  ex  rd.  Tatlob  «t  ah  e.  Ehmon  et  al. 
(Supreme  Court  of  Texas.    Feb.  26, 1890.) 

SOHOOIr-DlSTRIOT— IN0ORFOB1.TION. 

TTnder  Sayles'  Ann.  St.  Tex.  art.  541  a,  which 
•ntborlzes  "towns  and  Tillages"  to  incorporate  for 
•ohool  purposes  only,  a  tract  of  land  containing  28 
square  miles,  not  more  than  two  of  which  is  cov- 
ered by  a  town,  cannot  be  incorporated  as  a  town 
for  school  purposes  only. 

Appeal  from  district  court,  Hamilton 
county. 

/.  P.  Estta  and  G.  R.  Freeman,  for  relat- 
ors. &.  H.  QoodBon  and  /.  A.  Eidaon,  for 
appellees. 

Oainbs,  J.    On  the  20th  day  of  April, 

1889,  a  petition  was  presented  to  the  county 
judge  of  Hamilton  county,  praying  him  to  or- 
der an  election  under  the  act  of  April  6, 1881, 
to  determine  whether  a  certain  district  em- 
bracing the  town  of  Hamilton,  and  fully  de- 
scribed in  the  petition,  should  he  incorporated 
as  a  town  for  the  purpose  only  of  establish- 
ing and  maintaining  a  free  school  therein. 
Sayles,  Ann.  St.  art.  541a.  The  petition  pur- 
ported to  be  signed  by  89  residents  of  the  pro- 
posed town.  The  county  judge  determined 
that  the  petitioners  were  residents  of  the  ter- 
ritory descrilied  in  the  petition,  and  that  it 
embraced  within  its  limits  the  requisite  num- 
ber of  inhabitants,  and  ordered  that  the 
election  be  held.  The  election  was  held,  and, 
the  returns  having  been  made,  he  declared 
that  the  proposition  had  carried,  and  that 
the  town  was  incorporated  for  free  school 
purposes  only;  and  ordered  an  election  for 
five  trustees  for  the  town.  At  an  election 
held  in  pursuance  of  the  latter  order,  the  ap- 
pellees were  duly  elected.  They  qualified 
and  entered  upon  the  discharge  of  their  du- 
ties as  such  trustees,  and  have  ever  since  con- 
tinued to  act  in  that  capacity.  Upon  the  re- 
lation of  three  tax-payers  residing  in  the  al- 
leged town,  the  district  attorney  of  the  Twen- 
ty-Ninth judicial  district,  by  leave  of  the  dis- 
trict judge,  filed  in  the  name  of  the  state  an 
information  in  the  nature  of  &  quo  warranto, 
to  declare  the  act  of  incorporation  void,  and 
to  oust  the  appellees  from  the  e.xercise  of  the 
function  of  trustees  under  such  alleged  cor- 
poration. Upon  the  trial  the  court  gave  judg- 
ment in  favor  of  the  respondents,  and  from 
that  judgment  the  state  appeals. 

Among  other  things,  the  information  al- 
iped, in  substance,  that  the  alleged  corpora- 
tion was  not  confined  to  the  limits  of  the 
town  of  Hamilton;  and,  in  words,  that  "in 
fact  the  pretended  limits  of  the  same,  as 
defined  by  them,  extended  far  beyond  the 
true  limits  of  the  real  town  of  Hamilton  as 
the  same  is  well  known,  and  for  several  miles 
into  the  country  outside  of  said  town,  so  as  to 
include  many  farms,  ranches,  and  unoccupied 
surveys  of  land,  in  extent  many  times  as 
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large  as  said  town,  and  coBStituUng  no  part 
ot  it  or  of  any  town."  Upon  the  trial  "it  was 
admitted  ttiat  ttie  district  of  country  de- 
scribed in  tlie  field-notes  in  ttie  said  orders 
[meaning  the  order  of  the  county  judge  for 
the  election  for  the  incorporation  and  that  de- 
claring the  result]  is  on  an  average  seven 
miles  long  and  four  miles  wide,  and  embraces 
many  surveys  of  unoccupied  land,  and  nu- 
merous stock  ranches  and  farms."  One  of  the 
relatois  testified  tliat  he  resided  in  the  town 
of  Hamilton,  and  that  he  knew  the  extent 
and  limits  of  the  town,  and  that  "it  iloes  not 
extend  from  its  central  point  more  than  three- 
fourths  of  a  mile,  and  would  be  entirely  em- 
braced by  a  circle  whose  radius  is  three- 
fourths  of  a  mile  in  length,"  This  testimony 
is  wholly  uncontradiotc»d,  and  the  facts  tes- 
tified to  must  be  taken  as  established.  If 
tliey  were  not  true,  witnesses  could  easily 
haTe  been  found  to  disprove  them. 

It  therefore  appears  that  at  the  time  tlie 
election  was  ordered  the  real  town  of  Hamil- 
ton embraced  an  area  of  not  more  than  two 
■qaare  miles,  and  the  question  arises  whether 
the  statute  autliorlzing  the  incorporation  of 
towns  and  villages  was  intended  to  confer 
upon  the  inliabitants  of  any  district  of  coun- 
try including  a  town  the  power  to  incorpo- 
rate with  limits  embracing  many  square  miles 
of  rural  territory.  If  it  be  held  that  tliis 
power  does  not  exist,  then  the  attetnpted  in- 
corporation under  consideration  is  void,  and 
tt  is  unnecessary  to  determine  any  other  ques- 
tion in  the  case.  In  determining  whether 
the  power  exists  or  not,  we  must  not  lose 
sight  of  the  purpose  of  the  statute  under 
which  it  is  sought  to  l>e  exercised,  nor  of  oth- 
er statutes  npon  similar  subjects.  It  is  not 
the  object  of  the  statute  in  question  to  con- 
fer  the  power  upon  the  inhabitants  of  any 
district  in  a  county  to  vote  a  tax  upon  them- 
selves for  the  support  of  the  public  scliools, 
in  addition  to  the  state  tax  which  is  levied 
.  for  that  purpose.  That  power  is  conferred 
npon  the  inhabitants  of  the  scliool-districts 
by  the  act  of  February  6, 1884.  Sayles,  Ann. 
bt.  art.  8738.  The  statute  which  authorizes 
towns  and  villages  to  establish  by  a  vote  a 
corporation  for  school  purposes  only,  is  by 
its  terms  made  of  part  of  that  chapter  of  the 
Bevised  8t8tutes  which  provides  a  mode  for 
the  incorporation  of  such  municipalities.  It 
is  only  "towns  and  villages  authorized  to  in- 
corporate under"  that  chapter  which  are  au- 
thorized to  incorporate  for  school  purposes 
only.  Id.  art.  541a.  The  Bevised  Statutes 
authorize  towns  to  establish  a  corporation  by 
an  election,  provided  they  contain  more  than 
2U0  and  less  than  lO.OOU  inhabitants.  Arti- 
cle 506.  No  definition  of  the  word  "town" 
is  given,  and  it  follows  that  we  must  take 
the  word  an  its  ordinary  signification, — a  col- 
lection of  inhabited  houses.  The  term  car- 
ries with  it  tlie  idea  of  a  considerable  aggre- 
gation of  people  living  in  close  proximity.  A 
town  population  is  distinguished  from  a  rural 
population,  which  is  understood  to  signify  a 
people  scattered  over  the  country,  and  en- 


gaged in  agricultural  pursuits,  or  some  simi- 
lar avocations,  requiring  a  considerable  arcH 
of  territory  for  its  support.  A  section  of 
country  so  inhabited  cannot  be  called  a  town, 
nor  treated  as  part  of  a  town,  without  doing, 
violence  to  the  meaning  ordinarily  attached 
to  that  word.  It  follows,  from  this,  that  the 
legislature  did  not  intend  to  confer  the  power 
of  incorporating  by  election  upon  a  district 
of  country  inhabiteid  by  people  living  in  resi- 
dences widely  disseminated  over  its  area. 
The  power  is  conferred  only  upon  towns  and 
villages,  and  is  confined  to  the  act.ual  resi- 
dents of  such  localities;  and  does  not  carry 
with  it,  and  confer  upon  a  town,  authority 
to  extend  the  boundaries  of  the  corporation 
beyond  its  own  actual  limits.  This  ruling  i» 
in  accordance  with  the  policy  of  other  stat- 
utee  of  a  like  character.  A  city  already  in- 
corporated cannot  extend  its  limits  by  an^ 
one  election  further  than  a  half  of  a  mile. 
City  of  East  Dallas  v.  State,  78  Tex.  870,  11 
S.  W.  Bep.  10^0.  The  object  of  the  limita- 
tion is  to  prevent  a  city  fiyim  extending  it» 
limita,  so  as  to  take  in  a  popnlation  purely 
rural;  and  the  policy  of  the  limitation  is 
founded  upon  the  idea  that  it  is  unjust  to  sub- 
j«L-t  a  people  to  the  burdens  of  a  municipal 
government  who  share  none  of  its  benefits. 
We  are  aware  that  in  the  application  of  the 
rule  here  laid  down  difficulties  are  likely 
to  arise.  In  many  instances  it  may  be  n» 
easy  task,  without  giving  to  the  town  a  most 
irregular  shape,  so  to  define  its  limits  as  to 
embrace  all  its  residents,  and  to  exclude  at 
the  same  time  all  the  rural  population  living 
in  the  vicinity.  What  should  be  done  in  sucb 
cases,  when  a  few  people  not  properly  belong- 
ing to  the  town  have  been  included,  we  need 
not  now  determine.  This  case  presents  nO' 
question  of  difficulty  of  that  character.  Here 
the  attempt  was  to  establish  a  municipal  cor- 
poration, extending  over  28  square  miles  of 
territory,  not  more  than  2  of  which  were  cov- 
ered by  the  town.  We  think  this  cannot  be 
done,  and  that  the  attempted  act  of  incorpora- 
tion was  without  authority  of  law,  and  i» 
•void.  The  judgment  of  the  district  court  is 
therefore  reversed,  and  a  judgment  here  ren- 
dered declaring  the  attempted  act  of  incorpora- 
tion void,  and  ousting  the  respondents  fronk 
the  exercise  of  the  functions  of  trustees  of  tlie 
alleged  town.  The  respondents  are  also  ad- 
judged to  pay  all  costs,  both  in  this  court  and 
the  court  below. 


Cmr  OF  Houston  «.  Emgrt  et  at. 

(Supreine  Court  of  Texat.     Feb.  25, 1890.) 

Rbvivai.  or  JusauENT  —  Joindbb  or  Actions  — 
PLKADufo — Writs. 

1.  Under  Rev.  St.  Tex.  art,.  S210,  which  provide* 
that  jadements  may  be  revived  by  tehre  faetas, 
a  proceeding  to  revive  »  judgment  against  a  attj 
may  be  j  oiued  with  an  application  for  a  mandamus 
to  enforce  its  collection. 

2.  In  such  a  proceeding,  where  the  prayer  for 
relief  is  thai  the  "judgment  be  revived  by  scire 
faoiaa,  M  necessary,  and  that  plaintiff  have  aU 
the  relief  necessary  to  make  valid  said  judgment, " 
and  there  is  no  general  prayer  for  relief,  It  ia 
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error  to  enter  ]adgiii«nt  as  Id  an  action  of  debt 
upon  the  former  jodement,  though  the  petition 
states  tacts  entitling  plaintiff  to  such  a  judgment. 

3.  In  SDch  a  proceeding,  where  the  petition 
names  the  "mayor,  aldermen,  and  inhabitants  of 
the  city  of  H. "  as  the  defendant,  and  alleges  that 
the  bosiuen  of  the  corporation  is  managed  by  a 
mayor  and  board  of  aldermen,  naming  them,  the 
fact  that  the  citation  commands  the  mayor  and 
aldermen  to  be  summoned,  as  well  as  the  oorpora- 
tiOD,  does  not  vitiate  the  citation. 

4.  A  return  showing  that  such  citation  was 
aerved  on  8.,  "mayor  of  the  city  of  H., "  will  sup- 
port a  judgment  by  default  against  the  city. 

Error  from  district  court,  Harris  county. 
H.  F.  King,  for  plaintifl  in  error.     B.  F, 
Chew,  for  defendant  in  error. 

Statton,  G.  J.  Defendants  In  error,  hav- 
ing recovered  two  judgments  against  plain- 
tiff in  error,  a  municipal  corporation, 
brought  this  action  to  compel  the  city,  through 
its  officers,  to  satisfy  them.  These  judg- 
ments were  alleged  to  have  been  obtained  on 
coupons  for  interest  on  bonds  issued  by  the 
city.  The  petition,  after  setting  out  the 
rendition  of  the  judgments,  and  showing,  as 
an  exhibit,  tlie  authority  under  wliicti  the 
bonds  were  issued,  alleges  that  the  jndg- 
ments  are  still  unsatistied,  and  that  by  the 
terms  of  its  charter  the  property  of  the  de- 
fendant is  not  subject  to  execution.  Plain- 
tiffs further  allege  that,  through  the  default 
of  tbe  officers  and  agents  of  the  defendant 
corporation,  a  large  amount  of  back  taxes, 
levied  by  the  corporation  for  previous  years, 
remain  nnoollected,  and  pray  that  a  writ  of 
mandatmu  issue  to  tbe  corporation,  com- 
maoding  it  forthwith  to  collect  the  uncol- 
lected taxes,  and  pay  the  judgements,  with  in- 
terest and  costs,  and  that,  if  tbe  amount  of 
taxea  collected  shall  not  be  sufficient  to  pay 
the  judgments,  then  the  corporation  be  re- 
qnixed  to  levy  and  collect  a  special  tax  suffl- 
dent  to  males  such  payment  in  full.  Flain- 
tifb  further  |Hiiy  that,  as  no  executions  ap- 
pear at  record  to  have  been  iesued  upon  the 
judgments  since  their  rendition,  tbe  same  be 
revived  by  writ  of  ncire  facias,  if  necessary, 
snd  that  tbey  have  all  r^^  necessary  to 
make  valid  said  judgments.  The  petition 
was  duly  indorsed  by  the  judge,  ordering  the 
defendant  to  show  cause  at  tbe  next  term  of 
conrt  why  the  writ  of  mandamus  should  not 
be  granted  as  prayed  for.  The  petition  gave 
the  names  of  the  mayor  and  aldermen,  and 
citation  iesued  which  commanded  the  corpo- 
ration, the  mayor,  and  each  of  the  aldermen, 
whose  names  were  given  in  the  citation  as  in 
the  petition,  to  be  summoned  to  appear  at 
the  next  term  of  the  court,  "then  and  there 
to  answer  the  petition  of  Thomas  Emery's 
Sons,  a  firm  composed  of  John  J.  Emery  and 
Thomas  J.  Emery,  plaintiffs,  filed  in  this 
court  September  19.  ]S88.  and  is  No.  13,005 
on  tbe  docket  of  said  court  exhibited  against 
said  mayor,  aldermen,  etc.,  wherein  plaintiffs 
sue  and  pray."  etc.  The  return  was:  "Re- 
ceived this  writ  22d  day  of  September,  1888, 
at  10  o'clock  A.  H.,  and  executed  September 
25,  1888,  by  delivering  to  D.  C.  Smith,  may- 
or of  the  city  of  Houston,  M.  C.  House,  J. 


F.  Meyer,  B.  A.  Beisner.  H.  Koch,  H.  Elam- 
ilton,  G.  tlnderwood.  J.  Kennedy.  H.  Fruend, 
J.  H.  Pruitt.  and  J.  T.  Brown,  aldermen,  the 
within-named  defendants,  each  in  person,  a 
true  copy  of  this  writ.  Georqe  Ellis, 
Sheriff  of  Hurris  Co.  By  A.  B.  Anderson, 
Deputy. "  There  was  no  appearance  for  the 
corporation,  and  judgment  was  entered  as  in 
an  action  of  debt;  the  mand.ite  going  to  the 
corporation,  "its  officers,  agents,  and  con- 
mon  council." 

It  is  urged  that  the  citation  and  return  are 
insufficient  to  authorize  a  judgment  by  de- 
fault. The  petition  names  the  "  mayor,  al- 
dermen, and  inhabitants  of  the  city  of  Hous- 
ton" as  the  defendant,  and  idleges  that  "the 
business  of  said  corporation  is  managed  by  a 
mayor  and  a  Imard  of  aldermen,  who  have 
charge  of,  and  control,  its  financial  affairs, 
cause  its  taxes  to  be  collected,  and  whose  du- 
ty it  is  to  provide  for  tbe  payment  of  all 
judgments  against  it."  It  then  states  who 
were  mayor  and  aldermen.  If  the  citation 
had  only  commanded  the  corporation  to  be 
summoned  by  service  on  the  mayor,  this 
would  have  been  sufficient;  and  the  fact  that 
it  commanded  the  corporation,  and  also  the 
named  mayor  and  aldermen,  to  be  summoned, 
did  not  vitiate  it. 

Such  citation  would  seem  proper  in  all 
eases  in  which  the  officers  of  a  municipal 
corporation  are  sought  to  be  required  to  do 
some  official  act;  for  then  on  failure  to  «mb- 
ply  with  the  command,  no  question  could 
arise  as  to  their  liability  for  contempt.  The 
return  shows  that  the  citation  was  served  on 
"D.  C.  Smith,  mayor  of  the  city  of  Houston," 
as  well  as  on  the  several  aldermen.  The  de- 
livery of  copy  of  citation  to  tlie  person  alleged 
to  be  the  mayor  of  the  municipal  corporation 
known  as  the  "Mayor,  Aldermen,  and  la- 
habitantsof  the  City  of  Houston,"  the  writ 
commanding  that  corporation  to  be  sum- 
moned, was  sufficient  servioe.  although  the 
return  did  not  declare  that  D.  C.  Smith  was 
the  mayor  of  the  corporation,  so  styled,  butdJd 
declare  tliat  he  was  'mayor  of  the  city*f 
Houston."  Thepetition  informs  tbe  clariEto 
whom  tbe  citation  should  be  issued,  and 
the  citation  gives  like  information  to  the 
sheriff,  who  performs  his  duty  when  he  de- 
livers a  copy  of  the  citation  to  the  person 
named,  and  states  that  fact  in  his  return. 

It  is  claimed  that  it  was  not  proper  to  en- 
tertaiu  a  proceeiling  for  the  purpose  of  re- 
viving former  judgments,  and  at  same  time 
enforcing  payment  through  mandamus; 
that  this  was  fatal  misjoinder.  This  was 
practice  to  be  commended,  and  a  resort  to 
two  actions  would  have  been  as  improper  as 
unnecessary.  The  writ  which  issues  in 
mandamt/s  is  but  process  to  compel  the  pay- 
ment of  the  judgment.  Voorhies  v.  Mayor, 
etc.,  70  Tex.  333,  7  S.  W.  Rep.  679.  The  stat- 
ute provides  that  "a  judgment  in  any  court  of 
record  within  this  state,  where  execution 
has  not  issued  within  twelve  months  after 
the  rendition  of  the  judgment,  may  be  re- 
vived by  scire  faeias,  or  an  action  of  debt. 
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brought  thereon  within  ten  years  after  the 
date  of  such  judgment,  and  not  after."  Bev. 
St.  art.  8210. 

The  petition  in  this  case  alleged  all  the 
facts  necessary  in  an  action  of  debt  on  judg- 
ments, but  there  was  no  specific  prayer  for 
such  judgment  as  it  would  be  proper  to  ren- 
der in  such  a  cause;  the  prayer  being  that 
the  judgments  "be  revived  by  seirefaetas,  if 
necessary,  and  that  they  have  all  the  relief 
necessary  to  make  valid  said  judgments." 
The  court  entered  judgment  for  a  sum  equal 
to  principal,  interest,  and  costs  due  on  both 
judgments;  and  this  is  assigned  as  error. 
There  is  no  general  prayer  for  relief;  and, 
while  the  facts  pleaded  were  such  as  would 
entitle  appellants  to  the  judgment  rendered, 
yet,  under  the  express  terms  of  the  statute, 
requiring  a  plaintiff  "to  state  the  nature  of 
the  relief  which  he  requests  of  the  court, " 
we  are  of  the  opinion  that  the  court  should 
not  have  entered  the  judgment  found  in  the 
record.  As  said  in  Hogan  v.  Kellum,  13 
Tex.  899,  "though  mere  matter  of  form  Is 
not  regarded,  yet,  where  the  plaintiff,  by  the 
prayer  of  the  petition,  asks  a  particular  re- 
covery or  specific  relief  which  is  consistent 
with  the  case  stated,  and  there  is  no  prayer 
for  general  relief,  the  special  prayer  must  be 
regarded  as  evidencing  the  nature  and  object 
of  the  suit,  and,  in  this  respect,  as  giving 
Character  to  it,  and  the  plaintiff  will  not,  in 
general,  be  entitled  to  a  different  judgment 
from  that  which  he  asked;  for  the  presump- 
tion is  that  the  plaintiff  best  knows  the 
nature  of  his  case,  and  the  injury  he  has  sus- 
tained." Denison  v.  League,  16  Tex.  399; 
Hipp  T.  Huchett,  4  Tex.  20;  Mann  v. 
Falcon,  25  Tex.  271;  Edgar  v.  Galveston.  21 
Tex.  802.  For  the  error  in  entering  judg- 
ment, as  in  an  action  of  debt  wouUl  have 
been  proper,  it  will  be  reversed,  with  in- 
struction to  the  court  below  to  enter  judg- 
ment reviving  the  judgments  described  in 
the  petition,  and  in  all  other  respects  to  grant 
the  specific  relief  prayed  for  as  was  done  in 
the  judgment  now  before  us.  It  is  so  or- 
dered. 


Crrr  of  Houbtok  v.  Emkbt  et  dL 

^Supreme  Cov/rt  of  Texas.    Feb.  25, 1890.) 

Error  from  district  court,  Harris  oonnty. 
B.  F.  Ring,  for  plaintiff  in  error.    F.  F.  Cheui, 
for  defendants  in  error. 

STATtoN,  O.  J.  This  action  was  brought  by  ap- 
pellees against  appellant,  a  municipal  corporation, 
to  recover  a  sum  due  on  coupons  evidencing  inter- 
est due  on  bonds  issued  by  the  city.  The  petition, 
after  describing  the  coupons,  and  the  bonds  to 
which  they  were  originally  attached,  and  setting 
out  as  an  exhibit  a  copy  of  the  bonds,  and  the  or- 
dinance under  which  they  were  issued,  alleges  that 
the  coupons  are  due  and  unpaid,  and  that  the  bus- 
iness of  the  defendant  corporation  is  managed  by 
a  mayor  and  board  of  aldermen,  who  have  charge 
of  and  control  its  financial  affdirs,  cause  its  taxes 
to  be  levied  and  collected,  and  whose  duty  it  is  to 
provide  for  the  payment  of  all  its  Indebtedness ; 
that  the  corporation  in  fully  anthorlzed,  by  the  con- 
stitution and  laws  of  the  state,  to  levj[  and  collect  a 
tax  of  suificient  amount  to  pay  said  indebtedness, 
and  that  such  taxes  have  been  actually  levied  for 


several  years  named,  but  that  said  oorporatton  has 
appropriated  the  money  collected  on  sneb  tax  to 
the  payment  of  other  indebtedness,  andltsoarrent 
expenses ;  and  that,  throagh  the  default  of  its  olB- 
oers  and  agents,  a  large  amount  of  the  tax  remains 
uncoUeotea.  Flalntiffs  further  represent  that,  by 
the  terms  of  the  charter,  no  execution  can  issue 
against  the  property  of  said  defendant  corporation. 
FlalnOfls  therefore  pray  for  process,  and  for  judg- 
ment for  their  debt,  and  interest  and  costs,  and 
for  a  writ  of  mandamus  to  issue  to  the  corpora- 
tion, commanding  it  forthwith  to  collect  the  un- 
oollected  taxes  to  pay  the  judgment  to  be  rendered, 
and,  in  case  the  taxes,  or  sach  portion  of  them  as 
can  be  collected,  sh^  not  be  sufficient  to  pay  the 
same,  then  that  it  forthwith  levy  and  collect  a  tax 
sufficient  to  pay  it.  The  petition  was  filed  August 
28,  1888.  On  the  same  day  the  judge  granted  an 
alternative  writ  of  mandamus,  as  prayed  for, 
which  was  indorsed  on  the  citation.  The  defend- 
ant not  appearing,  on  the  10th  day  of  Noveml>er, 
1888,  jadgment  was  rendered  by  default  f«|r  the 
amount  of  the  debt,  interest,  and  costs,  and  irper- 
emptorr  writ  of  mandamus  was  ordered  to  issue 
to  the aefandants^mayor,  aldermen,  andiniiabit- 
ants  of  the  city  of  Houston,  its  officers,  agents,  and 
common  connciL  in  accordance  with  the  prayer  of 
plaintiff's  petition.  The  defendants  the  mayor, 
aldermen,  and  inhabitants  of  the  dty  of  Houston 
bring  the  case -to  this  court  on  writ  of  error. 

The  petition  stated  that  David  C.  Smith  was 
mayor,  and  George  R.  Bringhurst  seoretary  and 
treasurer,  of  the  defendant  mnnioipal  corporation, 
but  it  did  not  give  the  names  of  the  aldermen.  The 
citation  directed  the  corporation  to  be  summoned, 
stated  who  were  the  mayor  and  aldermen,  and  di- 
rected them  also  to  be  summoned.  The  return  of 
the  sheriff  on  the  citation  shows  that  it  was  served 
by  delivering  to  the  person  alleged  in  the  petition 
and  citation  to  be  the  mayor  ofthe  corporation  a 
true  copy  of  the  citation,  and  it  further  showed 
that  he  had  in  same  manner  summoned  each  of 
the  persons  stated  in  the  citation  to  be  idder- 
men.  The  same  objections  to  the  citation  and  re- 
turn are  made  in  this  case  that  were  made  in  a 
cause  betnveen  the  same  parties,  ante,  ii6i,  (this  day 
deoided;)  and,  for  the  reasons  therein  given,  we 
are  of  opinion  the  citation  and  return  were  suffi- 
cient to  authorize  the  judgment  rendered.  The 
municipal  corporation,  as  was  necessary  in  this 
case,  was  before  the  court,  which  thus  obtained 
power  to  reader  judgment  for  the  sum  due,  and  to 
award  the  necessary  process  to  enforce  Its  judg- 
ment. That  the  aldermen  were  named  in  the  writ 
and  served,  although  not  made  parties,  nor  named 
in  the  petition,  is  a  matter  of  no  importance.  The 
writ  which  the  judgment  directs  to  issue  will  be 
obligatory  on  the  municipal  board — city  council, 
composed  of  mayor  and  aldermen— in  office  when 
the  judgment  was  rendered,  and  on  their  success- 
ors. If,  for  failure  to  comply  with  the  command 
of  the  writ  directed  to  issue,  it  shall  become  nec- 
essary to  proceed  against  the  individuals  compos- 
ing the  city  council,  the  court  below  will  have  am- 
ple means  to  ascertain  who  they  are,  and  power  to 
take  such  steps  as  may  be  necessary  to  enforce  its 
judgment.  Maddox  v.  Qraham,  2  Meto.  (Kyj  71 ; 
Mayor  v.  Lord,  9  Wall.  409 ;  State  v.  Common  CJoun- 
oil,  15  Wis.  41 ;  Ciommissioners  v.  Bryson,  U  Fla. 
386 ;  People  v.  Common  Council,  *43  N.  Y.  80 ;  High, 
Extr.  Rem.  SS  8S7,  442, 448.  There  is  no  error  in 
the  judgment,  and  it  will  be  affirmed. 


City  or  Houston  t».  Fetzeb. 

(Supreme  Court  of  Texas.    Feb.  28, 189a) 

Taxation— VoLCNTAKT  Fatkent. 
Where  a  person  pays  an  illegal  tax  which 
he  believes  to  be  unjust,  and  the  legality  of  which 
be  is  not  averse  to  testing,  when  no  process  has  is- 
sued for  its  collection,  the  payment  is  voluntai^, 
and  he  cannot  recover  the  amount  paid. 

Appeal  from  district  court.  Harris  county; 
James  Mastekson,  Judge.  lOOQlC 
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H.  F.  Ring,  for  appellant.    Gtutave  Cook 
aad  A.  V.  Allen,  for  appellee. 

Statton,  C.  J.  This  was  a  suit  brought 
by  appellee  against  the  city  of  Houston,  to 
recover  amount  of  certain  license  taxes  paid 
by  appellee,  as  claimed  by  him,  for  tlie  priv- 
il^^e  of  carrying  on  tlie  business  of  a  butcher 
in  the  city.  This  tax  amounted  to  the  sum 
of  915  a  month,  and  the  evidence  showed 
that  this  sum  had  been  paid  by  the  appellee 
for  a  period  of  several  years  previous  to  the 
institution  of  this  suit.  Judgment  was  ren- 
dered in  appellee's  favor  for  the  sum  of 
$277.50,  the  same  being  the  full  amount  of 
plaintiff's  claim,  except  that  portion  of  it 
barred  by  the  statute  of  limitations,  which 
was  pleaded.  There  is  no  assignment  of  er- 
ror raising  the  question  whether  the  city  was 
empowered  by  its  charter  to  collect  such  a 
tax,  nor  la  there  any  claim  made  that  the  tax 
was  legal.  The  first  assignment  urges  that 
the  court  erred  in  assuming  that  the  license 
tax  was  unreasonable,  and  in  charging  the 
Jury  to  that  effect.  The  record  does  not 
show  that  any  charge  containing  such  as- 
sumption was  given;  but,  on  the  contrary, 
throughout  the  charge  assumes  that  the  tax 
was  illegal,  without  reference  to  its  reason- 
ablenees  or  unreasonableness.  The  only  ques- 
tion about  which  there  could  be  any  contro- 
versy, that  was  submitted,  was  whether  the 
tax  was  voluntarily  paid.  The  charge  which 
informed  the  jury  what  would  or  would  not 
be  a  voluntary  payment  is  not  complained 
of;  but  it  is  urged  that  the  court  erred  in  re- 
fusing to  grant  a  new  trial,  aslted  on  the 
ground  that  the  evidence  was  not  sufficient  to 
sustain  the  verdict.  Whether  payments  were 
voluntarily  made  was  the  only  question  of  fact 
about  which  there  was  controvetsy.  To  show 
that  payments  made  by  appellee  were  involun- 
tary, an  ordinance  of  the  city  was  introduced 
in  evidence  which  declared  it  unlawful  for 
persons  to  sell  fresh  meats  at  other  places  than 
the  markei^house  and  such  other  places  as 
might  be  established  by  the  city  council;  but 
this  seems  to  have  been  restricted  to  hours 
and  days  prescribed  by  the  ordinance,  which 
is  not  fully  set  out.  Another  article  of  the 
ordinance  provided  for  renting  the  staUs  in 
the  markefr-liouse,  and  fixed  the  price  of  these 
at  S20  per  month ;  and  it  contained  the  fur- 
ther provision:  "Ward  market  butchers,  $15 
-per  month;  $10  rent;  95  repairs."  This  would 
indicate  an  intention  to  fix  a  rental  on  prop>- 
erty  owned  by  the  city,  and  occupied  by  per- 
sons designated  "ward  market  butchers;" 
but  not  an  intent  to  impose  a  license  tax  on 
"ward  market  butchers"  who  did  business 
on  their  own  property,  as  did  appellee.  An- 
other ordinance  provided  that  "any  person 
found  guilty,  before  the  mayor,  of  violating 
or  evading  any  of  the  provisions  of  this  chap- 
ter, shall  be  fined  in  a  sum  not  exceeding  one 
hundred  dollars,  and  not  less  than  five  dol- 
lars and  costs  of  prosecution;"  and  it  was 
made  the  duty  of  officers  named  to  see  that 
the  ordinance  was  enforced.    From  the  parts 


of  the  ordinances  found  In  the  record  we  do 
not  see  that  any  penalty  was  imposed  on  ap- 
pellee for  pursuing  the  business  of  butcher 
on  his  own  premises,  without  the  payment 
of  a  license  tux,  and  it  is  not  shown  that  his 
place  was  not  one  established  by  the  city 
council  as  a  market  place. 

Appellee  stated  that,  before  he  commenced 
business,  he  inquired  what  the  tax  would  be, 
and  was  informed  by  the  market-master  that 
the  tax  on  such  butchers  was  915  per  month, 
to  be  paid  in  advance,  and  that  if  he  pursued 
the  business,  and  did  not  pay  it,  under  the 
laws  and  regulations  of  the  city,  he  would  be 
arrested  and  fined.  He  then  stated  that  he 
made  inquiry  of  other  butchers,  who  told  him 
they  had  been  paying,  and  if  he  did  business, 
and  did  not,they  would  enforce  the  law  against 
him;  that  he  then  commenced  business,  and 
paid  license  tax  at  the  rate  of  915  per  month, 
until  June  1, 1889,  when,  the  rate  demanded 
being  raised,  he  refused  further  to  pay,  when 
he  was  arrested,  but  at  the  end  of  litigation 
found  not  liable  to  any  punishment  for  foilnra 
to  pay  the  tax.  He  further  stated  tliat  he 
was  told  by  officers  that  he  would  be  fined, 
and  his  business  closed,  if  he  did  not  pay  the 
tax;  that  he  believed  this  to  be  true,  and 
otherwise  would  not  have  paid ;  that  he  had 
beard  that  two  other  butchers  had  been  ar- 
rested and  fined  for  fkiilure  to  pay,  and  be- 
lieved he  would  be,  but  he  seems  to  have  re- 
garded the  tax  as  unjust,  and  to  have  been 
not  unwilling  to  test  ite  validity,  and  still 
continued  to  pay,  and  add  an  increased  price 
to  the  meat  sold  by  him  sufficient  to  meet  the 
tax.  The  taxes  were  paid  in  advance,  and 
seem  to  have  been  collected  from  about  1867 
until  July,  1889,  from  all  batchers,  but  ap- 
pellee commenced  business  in  1884.  This  is 
the  strongest  case  against  voluntary  payment 
the  evidence  makes,  and  is  it  sufficient  to  sot- 
tain  the  verdict  ?  That  a  tax  voluntarily  paid 
cannot  be  recovered,  though  it  had  not  the 
semblance  of  legality,  is  well  settled;  and, 
as  said  by  an  elementary  writer,  "every  man 
is  supposed  to  know  the  law,  and.  If  he  vol- 
untarily makes  a  payment  which  the  law 
would  not  compel  him  to  make,  he  cannot 
afterwards  assign  his  ignorance  of  the  law 
as  the  reason  why  the  state  should  furnish 
him  with  legal  remedies  to  recover  It  back. 
*  *  *  Mistake  of  fact  can  scarcely  exist 
in  such  a  case,  except  in  connection  with  neg- 
ligence; as  the  ille<;alities  which  render  such 
a  demand  a  nullity  must  appear  from  the 
records,  and  the  tax-payer  is  just  as  much 
bound  to  inform'  himself  what  the  records 
show  or  do  not  show  as  are  the  public  au- 
thorities. The  rule  of  law  IB  a  rule  of  sound 
public  policy  also.  It  is  a  rule  of  quiet  as 
well  as  of  good  faith,  and  precludes  the  courts 
being  occupied  in  undoing  the  arrangements 
of  parties  which  they  have  voluntarily  made, 
and  into  which  they  have  not  been  drawn  by 
fraud  or  accident,  or  by  any  excusable  igno- 
rance of  their  legal  rights  and  liabilities." 
Cooley,  Tax'n,  809.  There  was  no  law  re- 
quiring appellee  to  pay  the  tax  which  he 
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seeks  to  recover.  No  proceBs.  civil  or  crim- 
inal, had  issued,  or  could  lesTuHy  issue,  under 
wliich  his  person  or  property  could  be  seizod. 
He  believed  the  tax  unjust,  and  was  not 
averse  to  testing  its  legality,  and  yet  paid  in 
advance  for  each  month,  because  he  was  told 
the  city  demanded  it,  and  believed  an  oppor- 
tunity to  test  the  legality  of  the  demand 
would  tie  atforded  him,  if  he  refused  to  pay. 
We  are  of  opinion  that  a  tax  so  paid  was  vol- 
untarily paid.  The  will  which  determined  to 
pay  was  not  thus  moved  to  act  by  anything 
which  can  be  lield  to  have  been  coercion. 
Railroad  Co.  v.  Commissioners.  98  U.  S.  541 ; 
Navigation  Co.  v.  Tappan,  16  Blatchf .  296; 
Taylor  v.  Board,  etc,  31  Pa.  St.  74;  Bank  ▼. 
Cbalfant,  52  Gal.  170;  Merrill  v.  Austin.  53 
Cal.  379;  Town  of  Edinburg  y.  Hackney,  54 
Ind.  83;  Galveston  Co.  v.  Galveston,  56  Tex. 
494;  Taylor  v.  Hall,  71  Tex,  216,  9  8.  W. 
Rep.  141.  According  to  appellee's  own  tes- 
timony, the  taxes  which  he  seeks  to  recover 
were  actually  paid  by  those  who  bought 
meats  from  him;  for  he  states  that,  on  ao- 
oount  of  tlie  tax,  be  increased  the  price  suffi- 
ciently to  raise  the  sum  to  pay  it  from  time 
to  time,  and  tfaas  made  his  fair  proOt,  and 
cast  the  burden  of  taxation  on  the  people  who 
purchased  from  him.  He  now  asks  that 
these  people,  in  part  at  least,  be  compelled  to 
pay  to  him  that  which  they  have  once  paid; 
for  if  he  recovers  the  judgment  wbi<Ai  he 
asks,  tiie  people  must  be  taxed  to  pay  It. 
There  is  no  equity  in  soch  s  claim.  We  are 
of  opinion  that  the  evidence  does  notsbow  an 
involuntary  payment,  and  that  a  new  trial 
should  liave  been  granted;  and  for  the  ruling 
of  tlie  court  on  that  question  its  judgment 
will  be  reversed,  and  cause  remanded. 


Gawthobk  v.  Pbrbt. 

(Supreme  Court  of  Texas.    March  4, 1880.) 

Life  iNsrRUfCB— Assiohmeht  of  Power. 

A  creditor  to  whom  hia  debtor  transfers  a 

life  iDsurance  policy  by  bill  of  sale  Bbsolnte  on  Its 

face,  acquires  no  greater  interest  in  the  policy 

than  such  sum  as  will  pay  his  debt  and  interest, 

and  premiums  paid  by  him  and  interest. 

Appeal  from  district  court,  Galveston 
county;  William  H.  Stbhyakt,  Judge. 

HutcheaoH,  Carrington  <t  Seart,  for  appel- 
lant. Willie,  Mott  i  BalUnger,  for  appel- 
lee. 

Hbnrt,  J.  In  the  year  1873  the  Equitable 
Lite  Assurance  Society  of  tlie  United  States 
issued  to  Augustin  11.  Ferry  a  policy  of  in- 
surance upon  his  life  for  the  sum  of  $10,000. 
In  the  year  1887,  Periy  liaving  kept  the 
policy  alive  up  to  that  time,  and  being  then 
indebted  to  appellant  in  the  sum  of  S^O,  he 
sold  and  delivered  the  policy  by  a  written 
bill  of  sale  reading  as  follows:  "For  one  dol- 
lar to  me  in  hand  paid,  and  for  a  valuable 
consideration,  the  receipt  of  which  is  hereby 
acknowledged,  I  hereby  assign,  transfer,  and 
set  over  all  my  right,  title,  and  interest  in 


policy  No.  84,000,  on  the  life  of  A.  H.  Perry, 
issued  by  the  Equitable  Life  Assurance  Socie- 
ty of  the  United  States,  and  all  money  which 
may  be  payable  under  the  same  to  James  C 
Cawthorn,  of  Lampasas,  Texas,  and  for  the 
consideration   above  expressed,  I  also,    for 
myself,  my  executors,  and  administrators, 
guaranty  the  validity  and  sufficiency  of  the 
foregoing  assignment  to  the  above  named  as- 
signee, hia  executors,  administrators,  and  as- 
signs, and  their  title  to  the  suid  policy  will 
forever  warrant  and  defend.     In   witness 
whereof,  I  have  hereunto  set  my  hand  and 
seal  this  eighth  day  of  June,  1887.    [Signed^ 
A.  H.  Pbkbt."   Cawthorn  paid  all  premiums 
accruing  between  the  date  of  the  transfer  and 
the  death  of  Ferry,  amounting  to  the  sum  of 
•369.60.     Perry  died  in  November,  1888 ;  and 
his  administrators  instituted  this  suit  against 
both  .the  Insurance  company  and  Cawthorn 
to  recover  the  amou  nt  of  the  policy.     The  in- 
surance company  answered,  admitting  its  in- 
debtedness to  the  owner  of  the  policy,  and, 
by  agreement  of  the  other  parties,  deposited 
the  amount  dne  upon  it— $9,894.40— in  bank 
"to  await  final  judgment  inthecause."     De- 
fendant Cawthorn  anawei'ed,  asserting  liis 
ownership  of  the  policy  by  virtue  of  its  trans- 
fer to  him  by  Perry,  and  prayingfor  judgment 
i^^inst  the  insurance  company  for  the  amonnt 
of  the  policy.    The  cause  was  tried  by  the 
court  without  a  jury.     The  court  flkd  its 
conclusions  of  law  in  the  following  language: 
**  A  creditor,  by  the  transfer  to  him  of  a  policy 
on  the  life  of  his  debtor,  can  acquire  no 
greater  Interest  in  tlie  policy  than  such  sum 
as  will  pay  his  debt  and  interest,  and  premi- 
nms  paid  by  him  and  interest.     The  instru- 
ment of  transfer  to  a  creditor,  no  matter  what 
form  It  assumes,  must  be  construed  either  as 
a  mortgage  to  secure  his  debt  and  interest, 
and  premiums  paid  by  him  and  interest,  or 
construed  as  a  transfer  of  such  part  of  the 
Insurance  money  as  willp;iy  him  his  debt  and 
Interest,  and  the  premiums  paid  by  him  and 
interest.    A  construction  of  the  instrument 
of  transfer  which  would  give  the  creditor  any 
more  would  be  against  public  policy,  in  that 
it  would  make  him  interested  in  the  speedy 
termination  of  the  life  of  the  assured,  and 
at  the  same  time  would  be  a  mere  speculation 
on  the  chances  of  life."    Judgment  was  ren- 
dered in  accordance  with  these  conclusions, 
to  reverse  which  the  defendant  Cawthorn 
sued  out  a  writ  of  error. 

The  assignments  of  error  call  in  question 
the  correctness  of  the  court's  conclusions  of 
law,  and  of  its  ruling  in  excluding  a  letter 
offered  in  evidence  by  the  defendant  Caw- 
thorn. We  think  the  letter  was  properly  ex- 
cluded because  it  was  immaterial.  In  tlieir 
application  to  this  case,  we  approve  the 
court's  conclusions  of  law.  Price  v.  Knights 
of  Honor,  68  Tex.  361,  4  S.  W.  Rep.  633; 
Schonfield  v.  Turner,  12  S.  W.  Rep.  626, 
(Tyler  term,  1889;)  Society  v.  Hazlewood,  Id. 
621,  (Tyler  term,  1889.)    The  judgment  is 
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City  of  Houston  ».  Jankowskie. 

(Supreme  Court  of  TezaB.    Feb.  28, 1890.) 

LmiTATiON  o»  Actions — AcKnowiEDOiniHT— MiJ- 

NICIPAL  COBPOIUTIOBB. 

1.  A  declaration  made  by  the  wcretai^  of  a 
city,  in  his  annual  statement  to  the  council,  that 
there  is  a  certain  amount  of  interest  due  on  cer- 
tain city  bonds,  is  not  an  acknowledgment  of  the 
debt,  within  the  meaning  of  the  statute  of  limita- 
tions, when  it  does  not  appear  that  the  secretary 
had  authority  to  bind  the  city  by  his  statement,  or 
that  such  statement  was  approved  by  the  conncll. 

3.  The  fact  that  a  city  levied  and  colleoted 
taxes  to  pay  intei«st  on  its  debts  is  not  an  acknowl- 
edgment  of  any  particular  debt. 

Appeal  from  district  conrt,  Harris  county. 

Action  by  Anne  Jnukowakie  against  the 
mayor,  aldermen,  and  inhabitants  of  the  city 
of  Houston.  Judgment  for  plaintiff.  D&- 
fendant  appeals. 

H.  F.  Ring,  for  appellant.  /.  W.  Walker 
for  appellee. 

Stattom,  C.  J.  Appellee  broogtat  this 
action  against  appellant  to  recover  a  sum 
claimed  to  be  due  on  bonds  issued  by  tfae  lat- 
ter which  naatuied  on  November  1,  1879. 
The  action  was  not  brought  until  November 
23.  1888,  and  defendant  pleaded  in  bar  the 
statutes  of  limitation.  For  the  purpose  of 
avoiding  the  bar  of  the  statutes  of  IlmitaLion, 
the  plaintiff  introduced  in  evidence  the  annu- 
al statements  of  the  secretary  of  the  city  of 
Houston  for  the  year  1885,  in  wbieh  the  fol- 
lowing item  appears  under  the  bead  of  liabil- 
ities: "M.  ReiebmaB,  past-due  bonds,  02,- 
600.00. "  It  was  admitted  that  the  bonds  on 
which  suit  was  brought  were  a  portion  of 
tlie  82,600  worth  ot  bonds  described  in  the 
annual  statement  as  "M.  Beichnian,  past- 
due  bonds."  PlaiatiS  also  introduced  the 
ordinance  prescribing  the  taxes  and  licenses 
to  be  assessed  and  coUeeted  by  the  city  of 
Houston  for  the  year  1881,  and  each  year 
thereafter;  and  it  was  admitted  that  the  tax- 
es collected  by  vii-tue  of  this  ordiaance  were 
ap|>lied  for  the  purposes  meutiooed  in  tlte 
same,  including  the  payment  of  tbe  eity  debt. 
The  ordinance  referred  to  levied  a  tax  of  1 
per  cent,  a&nually  on  property  within  the 
city  limits,  which,  "when  collected,  shall 
constitute  a  fund  to  be  set  apart  and  held  for 
tbe  payment  of  tbe  interest  oo  the  various 
issues  of  city  bonds  lieretofore  iasiied  under 
and  by  virtue  of  tbe  ordinances  and  resolu- 
tloBS  of  this  and  focmrr  city  councils,  in  the 
order  as  may  be  lawfully  determined,  and 
also  for  tbe  creation  of  a  sinking  fund  for 
tbe  redemption  of  the  said  bonds."  The 
ooort  below  held  that  these  facta  took  the 
claim  oat<rf  the  bar  of  the  statute,  andeo- 
tered  judgmeat  for  principal  and  interest  as 
tbey  appeared  from  the  b<Hids.  It  is  claimed 
that  this  was  enot, 

la  an  amended  petition  filed  on  April  24, 
l£89v  it  was  averred  "that  ail  ot  said  bonds 
have  been  recognized,  and  tbe  justice  of  tbe 
same  has  been  acknowledged  in  writing,  and 
signed  by  the  proper  and  legal  ol&cers  of  the 
said  defoidant^  within  tbe  last  four  years." 
If  it  be  conceded  that  this  action  is  based  on 


a  new  promise,  or  a<^nowledgment  from 
which  aproinise  may  be  implied,  do  the  facts 
proved  constitute  such  acknowledgment  or 
promise?  The  full  entry  in  tbe  annual  state- 
ment made  by  the  secretary,  having  any  bear- 
ing on  the  question  before  us,  is,  under  the 
heading,  "Bonded  Debt:"  "*  •  •  M. 
Beicbman,  past-due  bonds,  $2,600.00."  and, 
under  tlie  heading,  "Approximate  Estimate 
of  Accrued  Interest  on  Bonds:"  "*  *  * 
On  $2,600.00  Keicbmaii  bonds,  6  yean,  at  10 
per  cent,  $1,560.00."  This  sUtlement  was 
no  doubt  made  for  tlve  information  of  the 
city  council,  but  there  is  no  evidence  that  the 
secretary  had  any  authority  to  make  any  ac- 
knowledgment or  promise  that  would  bind 
the  city;  nor  is  there  any  evidence  that  the 
city  council  approved  it,  or  in  any  way  ac- 
knowledged tbe  exiatence  of  the  debt.  The 
declaration  of  tbe  secretary,  at  most,  shows 
that,  in  bis  opinion,  bonds  issued  toM.  Reich- 
man  for  $2,600  were  past  due,  and  that  in- 
terest on  them  to  time  report  was  made 
amounted  to  $1,560;  but  the  city  cannot  be 
bound  by  his  (pinions,  even  if  expressed  to 
the  creditor,  and,  when  only  contained  In  re- 
port to  city  council,  they  are  wanting  in  all 
the  elements  necessary  to  an  acknowledg- 
ment or  promise  by  which  the  city  can  be 
bound.  An  acknowledgment  from  which  a 
promise  is  to  be  implied  must  be  made  by  tbe 
debtor  in  writing,  or  by  some  person  author- 
ized  to  make  it;  aad  it  most  t>e  made  .to  tiie 
person  holding  tbe  cfaim,  or  to  some  person 
acting  for  him.  No  acknowledgment  of  a 
debt  not  made  to  some  person  will  interrupt 
tbe  running  of  the  statute,  and  a  statement 
made  by  an  agent  to  his  principal  cannot  op- 
erate as  an  acknowledgment.  It  has  been 
held  that  the  seknowledgnrants  In  writing 
signed  by  the  debtor,  but  never  delivered  to 
the  creditor,  or  to  any  one  tpt  him,  cannot 
interrupt  the  running  of  the  statute,  or  r«- 
iBove  the  bar  completed  by  lapse  of  time. 
Allen  v.  Collier,  70  Mo.  138;  Merriam  v. 
Leonard,  6  Cusb.  153.  A  promise  or  ac- 
knowledgment made  to  a  stranger  is  not  suf- 
ficient. Fort  Scott  V.  Hickman.  112  U.  S. 
150, 5  Supw  Ct.  Rep.  56;  McKinney  v.  Snyder, 
78  Pa.  St.  497;  Cape  Girardeau  Co.  v.  Harbi- 
son, 58  ^o.  90 ;  Kirby  v.  MUU.  78  N.  C.  124; 
Fariier  v.  Shuford.  76  N.  C.  &19;  Carroll  r. 
Forsyth,  69  111.  127 ;  Wachter  v.  Albee,  80  111. 
47;  Bingo  v.  Brooks,  26  Ark.  543.  In  Fort 
Scott  V.  Hickman  it  appeared  that  a  commit- 
tee of  a  city  council  appointed  to  consider 
the  city  indebtedness,  made  a  report  showing 
the  assets  and  liabilities  of  tbe  city,  which 
included  as  a  liability  a  named  issueof  bonds. 
The  report  proposed  a  plan  for  compromise 
with  holders  erf  city  bonds,  proposition  to 
holders  to  be  made  tltrough  circular  which 
the  eommittee  recommended,  which  was  to 
be  sent  to  persons  holding  city  bonds  other 
than  the  named  issue,  as  to  which  tbe  com- 
mittee made  no  report,  further  than  to  in- 
clude them  in  statement  of  liabilities.  The 
city  council  adopted  the  report  of  committee, 
and  ordered  the  circular  to  be  sent  to  holders 
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of  bonds  other  than  the  Issue  named,  which 
was  done.  On  this  state  of  facts,  it  was  held 
that  neither  the  report  of  committee,  its 
adoption,  nor  the  circular  letter,  was  such 
acknowledgment  of  the  debt  evidenced  by  the 
named  issue  of  bonds  as  to  take  them  out  of 
the  bar  of  the  statutes  of  limitation.  Ac- 
knowledgment  of  a  debt  such  as  will  justify 
the  raising  of  an  implied  promise  to  pay  it 
certainly  ought  to  be  made  to  the  other  party 
to  the  contract,  or  to  some  person  represent- 
ing him.  The  mere  fact  that  the  city  levied 
and  collected  taxes  to  meet  interest  due,  and 
create  a  sinking  fund,  cannot  operate  as  an 
acknowledgment  of  or  promise  to  pay  any 
particular  bond  or  issue  of  bonds.  No  fact 
is  shown  by  the  evidence  which  defeats  the 
bar  of  the  statute  pleaded ;  and,  as  the  cause 
was  tried  without  a  jury,  the  judgment  will 
be  reversed,  and  here  rendered  in  fbvor  of 
appellant.    It  is  so  ordered. 


FoBT  "WoBTH  ft  B.  G.  Bt.  Co.  v.  Jbnningb. 

(Supreme  Court  (j/"  Texas.    March  4, 189a) 
Rajuboas  Compasieb — Ehinbnt  Doituii — Jsftnso- 

TION — FlEADINO. 

1.  Under  Const  Tex.  1876,  art  1, 1  17,  provid- 
ing that  no  person'*  property  shall  be  taken  or 
damaged  for  public  oae  without  juat  oompensation 
being  made,  a  railroad  company  cannot  convey  to 
another  comi>any  part  of  the  interest  in  land  whioh 
it  has  aoqnired  by  purchase  of  a  right  of  way,  so  as 
to  enable  the  latter  company  to  buUd  and  operate 
an  additional  road  over  such  right  of  way,  without 
the  consent  of  the  owner  of  the  fee,  unless  by  con- 
demnation proceedings. 

3.  Where  such  a  sale  Is  made,  the  owner  of  the 
fee  may  enjoin  the  second  company  from  bnilding 
Its  road  until  compensation  has  been  made  to  him. 

8.  Where  a  petition  states  a  good  cause  of  ac- 
tion, an  objecUon  that  part  of  the  damages  claimed 
•re  too  remote  to  be  recoverable  cannot  be  reached 
by  a  general  demurrer. 

Com  missloners'  decision .  Appeal  from  dis- 
trict court,  Tarrant  county. 

Action  by  Sarah  Q.  Jennings  against  the 
Fort  Worth  &  Bio  Grande  Hallway  Company 
to  restrain  the  defendant  from  building  its 
road  on  land  over  which  she  bad  granted  a 
right  of  way  to  the  Texas  &  Faciflo  Bailway 
Company.  PlaintiCt  obtained  judgment.  De- 
fendant appeals. 

N.  A.  Stedman,  for  appellant.  John  D. 
Templeton  and  Hyde  Jennings,  for  appellee. 

COLLABD,  J.  The  conveyance  of  plaintiff 
to  the  Texas  &  Faciflo  Hallway  Company  of  a 
right  of  way  through  her  land  in  the  city  of 
Fort  Worth  vested  in  the  company  a  perpet- 
ual easement  for  the  purposes  of  right  of  way 
for  its  road.  Fierce,  B.  B.  ISO.  The  fee  was 
not  conveyed,  but  remained  in  the  vendor. 
This  company,  liaving  constructed  its  road 
on  the  right  of  way  designated,  and  operat- 
ing the  same,  transferred  a  part  of  its  right 
of  way,  between  its  track  and  adjacent  lots, 
to  appellant,  the  Fort  Worth  &  Rio  Grande 
Bailway  Company;  and  the  latter  company 
has  taken  steps  to  build  its  road  on  this  strip 
without  compensation  to  Mrs.  Jennings, 
whose  adjacent  lots  will  be  injured  or  dam- 


aged by  depreciation  in  value,  if  the  road  is 
built.  Can  •this  be  done?  The  direct  ques- 
tion has  not  been  decided  In  this  state;  but 
kindred  questions  have  l)een  decided  and  dis- 
cussed by  the  supreme  court,  a  brief  review 
of  which  will  greatly  aid  us  in  deciding  the 
question  before  us. 

In  the  case  of  Bailroad  Co.  v.  Odum,  53 
Tex.  353.  Justice  Gould,  delivering  the  opin- 
ion, says:  "The  use  of  a  street  by  a  railroad, 
howevep,  is  not  ordinarily  inconsistent  with 
its  continued  use  for  the  common  purpose  of 
a  street.  The  authorities  are  numerous  and 
conclusive  that  such  an  addition  to  the  uses 
of  a  street,  the  fee  being  in  the  public,  if  au- 
thorized by  the  l^islature,  gives  the  lot- 
owner  no  right  to  compensation,  although 
his  easement  in  the  street  l>e  thereby  partial- 
ly impaired,  and  his  lots  rendered  less  valua- 
bl&  The  regulation  or  enlargement  of  the 
use  of  the  street — the  property  of  the  state — 
by  the  legislature  is  not  a  taking  of  property, 
within  the  meaning  of  the  constitution  of 
1869,  although  the  lot-owner  may  thereby 
suffer  incidental  or  consequential  inconven- 
ience or  injury."  The  constitution  of  1869 
provided  that  "no  person's  property  shall  be 
taken  or  applied  to  public  use  without  just 
compensation  being  made,  unless  by  the  con- 
sent of  such  person."  Const.  1869,  art  1,  § 
14;  2  Pasch.  Dig.  1101.  The  owner's  rights 
in  property  are  better  guarded  under  the  con- 
stitution of  1876.  It  declares  that  "no  per- 
son's property  shall  be  taken,  damaged,  or 
destroyed  for.  or  applied  to,  public  use  with- 
out adequate  compensation  being  made,  un- 
less by  consent  of  such  person."  Const.  1876, 
art.  1,  §  17.  Construing  this  language,  it 
has  been  held  that  the  term  "property"  as 
here  used,  means  "not  only  the  tangible  thing 
owned,  but  also  every  right  which  accom- 
panies ownership,  and  is  its  incident,"  and 
that,  where  the  construction  of  a  railroad  in- 
flicts an  injury  to  such  property  not  common 
to  all  other  property  in  the  same  community 
by  reason  of  the  general  fact  of  the  existence 
of  the  railway,  then  such  property  may  be 
said  to  be  damaged,  for  which  there  must  be 
compensation  to  the  owner.  Railway  Co.  v. 
Fuller,  63  Tex.  467.  The  court  affirmed  a 
judgment  for  damages  in  favor  of  the  owner 
of  lots  and  improvements  on  astreet  in  which, 
by  legislative  authority,  a  railway  company 
had  built  its  road.  In  another,  later  case,  de- 
cided at  the  Galveston  term,  1889,  Justice 
Gaines,  commenting  upon  the  language  of 
the  constitution,  says:  "Under  the  provisions 
of  other  constitutions,  which  merely  provided 
compensation  to  tlie  owner  for  property  taken 
for  public  use,  it  had  been  a  question  whether 
or  not  one  whose  property  was  immediately 
and  directly  damaged  by  a  public  improve- 
ment, though  no  part  of  it  was  appropriated, 
could  recover  for  such  damages.  •  •  • 
The  insertion  of  the  words  'damaged  or 
destroyed '  in  the  section  [of  the  constitution] 
quoted  was  doubtless  intended  to  obviate  this 
question,  and  to  afford  protection  to  the  own- 
er of  property  by  allowing  him  compensation 
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when,  by  the  construction  of  a  public  work, 
his  property  was  directly  damaged  or  de- 
stroyed, although  no  part  of  it  was  actually 
appropriated. "  Kailway  Co.  v.  Meadows,  73 
Tex.  34.  H  8.  W.  Rep.  145. 

It  will  now  be  seen  that  it  is  the  law  of  this 
state  that  there  need  be  no  taking  or  actual 
appropriation  of  property  to  entitle  the  own- 
er to  damages  on  account  of  the  construction 
of  a  railroad,  or  other  public  works  adjacent 
thereto,  but  that  it  is  sufficient  if  the  proper- 
ty be  thereby  directly  and  specially  damaged, 
—depreciated  in  value, — as  a  result  nut  com- 
mon to  all  such  property  in  the  same  commu- 
nity :  and  it  will  also  be  seen  that,  where  land 
has  once  been  dedicated  to  the  public  as  a 
highway,  it  cannot,  even  upon  authority  of 
the  legislature,  be  appropriated  to  olher  pub- 
lic nses,  so  as  to  impose  additional  burdens 
upon  other  adjacent  property,  without  ade- 
quate compensation  to  the  owner.  Wood, 
liy.  Ijaw,  721  et  seq.;  Pierce,  B.  B.  282.  The 
rights  acquired  by  condemnation  of  land  for 
public  purposes  are  similar  to  those  ordinarily 
acquired  by  contract,  unless  otherwise  stipu- 
lated in  the  deed.  Mills.  Em.  Dom.  g§  110, 
111 ;  llerce,  B.  B.  132.  The  use  of  a  street 
for  a  horse-car  railway  is  not  deemed  a  differ- 
ent use  from  that  intended  in  its  original  dedi- 
cation as  a  street.  Texas  &  F.  By.  Co.  v. 
Bosedale  St.  By.  Co.,  64  Tex.  80. 

The  appellant  contends,  in  this  case,  that  a 
transfer  of  a  part  of  its  right  of  way  by  the 
Texas  &  Pacific  Railway  Company  to  the  ap- 
pellant did  not  contemplate  a  use  different 
from  that  intended  in  the  deed  conveying  to 
it  the  right  of  way,  and  consequently  there 
could  be  no  additional  burden  upon  plaintiff's 
land  by  the  building  and  running  of  defend- 
ant's road  thereon.  We  cannot  agree  to  this 
proposition.  The  deed  of  the  right  of  way 
was  to  the  Texas  &Pacific  Railway  Company, 
granting  it  the  right  to  use  the  same  perpet- 
uallyin  operating  its  road.  Thereisnodoubt 
that  a  legitl  sale  of  the  franchise  and  road 
would  carry  everything  appurtenant  thereto, 
— the  right  of  way  as  well  as  the  right  to  oper- 
ate the  road,  and  take  tolls  for  freight  and  pas- 
sengers;  but  it  may  be  doubted  that  it  can 
sever  a  part  of  the  easement — an  incident  of 
the  franchise — from  the  franchise  itself,  and 
convey  the  same  to  another  company.  It  has 
been  held  by  the  supreme  court  of  the  United 
States  that  "the  right  of  way  could  not  be 
sold,  on  execution  or  otherwise,  to  a  pur- 
chaser who  did  not  own  the  franchise. "  Rail- 
way Co.  ▼.  Doe,  114  U.  8. 341, 5  Sup.  Ct.  Rep. 
869.  Thesame  doctrine  is  maintained  in  Ohio. 
Piatt  T.  Pennsylvania  Co.,  1  K.  E.  Bep.  420. 
But,  where  one  company  sold  its  entire  right 
of  way  to  another  authorized  to  build  and 
maintain  a  road  between  the  same  points,  it 
was  held  that  the  owner  of  the  fee  was  not  in- 
jured or  affected  by  the  transfer,  and  that  be 
could  not  call  in  question  the  capacity  of  the 
one  company  to  sell,  nor  the  other  to  purchase. 
Crolley  v.  Bail  way  Co.,  16  N.  W.  Rep.  422. 
A  railway  company  pledged  its  road  and  ap- 
purtenamces  to  the  state.    The  road  was  sold 


to  satisfy  the  pledge,  and  Lane  purchased  one 
section  of  the  road.  Withoutdeciding  wheth- 
er his  purchase  included  any  of  the  corporate 
franchises  in  conjunction  with  other  pur- 
chases, it  was  held  that  a  sale  by  him  to  the 
Junction  Company  passed  title  to  the  right  of 
way,  provided  it  constructed  the  road  as  re- 
quired by  the  first  corporation.  Railway  Co. 
V.  Ruggles,  7  Ohio  St.  1.  Where  depot 
grounds  were  deeded  to  a  railway  company, 
and,  under  sanction  of  the  legislature,  the 
property  became  vested  in  another  company, 
it  was  held  that  the  conditions  of  the  original 
sale,  to  the  use  of  the  first  company,  was  not 
violated.  Southard  v.  Kailway  Co.,  26  N.J. 
Law,  18.  A  railway  company  made  an  as- 
signment of  its  road  and  effects,  which  was 
adjudged  valid  by  the  courts.  It  was  held 
that  purchasers  at  the  trustee's  sale,  who  aft- 
erwards incorporated,  acquired  all  rights  of 
the  old  company  under  deed  to  the  right  of 
way.  Pollard  v.  Maddox,  28  Ala.  321.  It 
has  been  held  that  the  interest  in  land  ac- 
quired by  deed  to  the  right  of  way,  within 
the  designated  route,  may  be  transferred  to 
another  railroad  company,  into  which  the 
original  shall  merge  or  consolidate  with  oth- 
ers by  legislative  authority.  Railway  Co.  v. 
Van  Syckle,  37  N.  J.  Law,  496;  Pierce,  R.  B. 
130,  132,  1S3,  496,  497.  The  foregoing  four 
cases  are  cited  in  Pierce  on  Railroads  in  sup- 
port of  the  doctrine  as  stated  in  the  text, 
"that  a  railway  company  •  •  •  may  con- 
vey, under  authority  of  law,  to  another  cor- 
poration, the  Interest  in  land  which  it  has  ac- 
quired by  purchase  for  a  right  of  way,  to  be 
used  by  the  purchaser  for  the  same  purpose." 
And  we  find  that  none  of  the  cases  supports 
the  proposition  that  a  railway  company  can 
sell  a  part  of  its  right  of  way  to  another  com- 
pany, so  as  to  enable  both  companies  to  build 
and  operate  two  roads  on  the  same  right  of 
way.  These  authorities  only  go  to  the  extent 
of  holding  that,  where  there  is  a  legal  sale  of 
the  road,  its  corporate  rights,  or  when  there 
is  a  merger  of  roads,  or  where  one  road  is 
abandoned,  and  another  company  is  author- 
ized to  construct  the  road  on  the  same  line, 
the  right  of  way  may  pass  by  sale. 

It  may  not  be  necessary,  in  the  case  before 
us,  to  decide  whether  a  railway  company 
owning  the  right  of  way  may  or  may  not,  with 
the  consent  of  all  interested  parties,  sell  a 
part  of  it  without  at  the  same  time  conveying 
its  franchise.  It  may  be  only  necessary  for 
us  to  inquire  if  this  can  be  done  without  the 
consent  of  adjoining  land-owners,  without 
compensation,  by  purchase  or  condemnation, 
where  their  lands  are  damaged  specially,  and 
not  in  common  with  the  general  public. 
Appellant  cites  the  case  of  Hatch  v.  Railroad 
Co.,  18  Ohio  St.  118.  as  sustaining  its  right 
to  take  the  strip  conveyed  to  it  by  the  Texas 
&  Pacific  Railway  Company,  and  construct 
its  road  thereon,  without  compensation  to 
plaintiff  for  additional  damages  to  her  land. 
The  land  of  plaintiff,  in  the  case  cited,  was 
appropriated,  under  the  right  of  eminent  do- 
main, for  the  purposes  of  a  canal.  The  canal 
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was  made,  and  used  for  many  years.  A  rail- 
way compHny,  by  amicable  agreement,  had 
the  canal  company's  interest  in  the  right  of 
way  condemned  for  Its  use  as  a  railway  with- 
out the  consent  of,  or  compensation  to,  the 
owner  of  adjoining  land.  The  cinal  was 
abandoned,  and  the  railroad  constructed  on 
the  line.  It  was  held  that  the  easement  was 
not  abandoned  by  the  canal  company  to  the 
extent  that  it  reverted  to  the  original  owner 
of  the  land;  but  it  was  also  held  that  the 
owner  was  entitled  "to  recover  the  value  of 
lands  taken,  not  formerly  taken  by  the  oclg- 
inal  condemnation,  and  also  a  fair  com pensap 
tion  for  additional  burdens  and  inconven- 
iences, not  common  to  the  general  public,  as 
accrued  to  bim,  and  his  entire  tract  on 
which  the  easeoaent  waa  impoaed.  by  reason 
of  the  chan^  of  oses."  We  do  not  see  in 
what  respect  this  ease  supports  the  position 
of  appellant;  but,  if  it  is  supposed  to  dA  so> 
it  was  overruled  in  the  later  case  at  Piatt  v. 
Pennsylvania  Co.,  decided  in  1885  by  the 
saote  court,  which  is  a  eaae  almost  exactly  in 
point  with  the  on«  aow  undei  consideration. 
The  Lalce  Shore  Railroad  Cannpany  had  ap- 
propriated by  coademnatioa  a  strip  of 
ground  100  feet  wide  by  L200  feet  in  length, 
and  constructed  its  rood  oa  ttie  western  half, 
along  which  the  road  was  o^ierated.  For 
a  consideration  of  t7,500.  the  company 
agreed  with  anotlttr  railroad  corp«ration  to 
let  it  have  25  feet  wide  of  the  wuised  half 
upon  which  to  eonatructand  operate  another 
road,  and  to  so  hold  the  same  in  perpetuity. 
The  second  road  was  built  and  operated  on 
the  surplus  25  feet,  but  no  consideration  was 
paid  to  the  original  owa«r,  whose  lot  was 
thereby  damaged.  It  was  held  that  the 
land-ovaer.by  tlie  Orat  appropriation,  (where 
more  land  was  appropriatied  than  was  neces- 
sary, an  easement,  and  not  a  fee.  h«TiRg 
passed.)  oould  not  be  subjected  to  the  occu- 
pancy and  biud«n  upon  aach  sarplua  of  an- 
other common  carrier.  It  was  ala>  held 
that  the  original  owner  cooU  noi  have  ne- 
covered  the  surplus  from  the  Orat  eoattfaiiniy, 
but  had  the  right,  after  its  sale,  to  treat  it 
as  abandoned  by  the  first  compaay  tor  itsoiwa 
uses,  and  Uiat  he  was  entitled  to  danng^aa  as 
upon  an  appcc^riation  bgp  the  secoad.  company. 
It  was  also  noted  by  the  court  thattUs  hold- 
ing was  not  in  conflict  witb  the  recogiiized 
right  of  a  railwaiy  coapany  to  sell  or  lease  its 
road  with  its  francluaes.  1  IjT.  £.  Bep.  420. 
The  court  also  dedUared  that  phuatiff 'a  case 
was  supported  by  the  caaca  of  Railway  Co. 
V.  Rugglea  and  Hatch  v.  Railroad  Cow 
There  waa  a  diasenting  opinion,  holding  that 
there  was  no  change  in  the  uaa  of  the  ease- 
ment, iind  therefore  ni»  additional  servitude 
upon  the  owner's  land;  bat  we  think  the 
reasoning  of  the  majority  of  the  court  is  con- 
clusive and  just.  It  cannot  be  doubted  that 
a  ri^ht  of  way  to  one  railroad  is  less  onerous 
than  when  the  same  is  granted  to  two.  and 
it  niTist  be  hdd  that  a  grant  of  way  to  one 
does  not  authorize  it  to  operate  its  road,  and 
to  convey  a  portion  of  the  unused  way  to  an- 


other company  for  the  same  purpose,  with- 
out the  consent  of  the  owner  of  adjacent  land 
damaged  thereby,  and  without  compensation 
to  him  for  the  damage  so  caused. 

We  think  injunction  to  restrain  the  build- 
ing of  the  road  by  defendant  until  the  plain- 
tiff was  compensated,  or  until  the  way  waa 
properly  appropriated  under  tb«  law,  waa  the 
proper  remedy.    Fierce,  R.  R..  167. 168.  230. 

Appellant  contends  that  the  court  "erred 
in  overruling  its  general  demttrrer  to  piain- 
tUf's  petition,  because  so  much  of  said  peti- 
tion as  alleges  damage  oa  account  of  the 
co«tempiatad  conatractioa  and  operation  of 
defendant's  railway  across  HiU.  OddJtree, 
Balling^r.  aad  Center  streets,  to  property  not 
abatttng  on.  the  right  of  way  of  the  Texas  & 
Pacific  Railway  &>mpany.  sets  np  a  claim 
for  damages  too  remote  to  f  nnidab  a  basis  for 
an  action;  and  tbe  iajnry,  it  any,  is  not  spe- 
cial to  plaintiff. "  If  tlKie  was  error  in  this 
part  of  plaintifl'a  petltioiv  it  being  good  in 
other  respects,  a  general  dcniarrer  would  not 
reach  the  defect. 

The  jadgment  o<  the  co«rt  restrained  de- 
fendant from  building  its  road  on  tlie  part  of 
Texas  &  Pacific  Railway  Company's  right  of 
way  ranning  tbrongh  any  portion  of  t>Iocks 
12. 13,  25.  and  29  oi  Jefkaiags'  south  addi- 
tion to  the  city  of  Fort  If  orth,  and  also  that 
portion  of  the  right  of  way  occupying  Hill 
and  COuter  streets,  at  the  intersection  of  said 
streets,  between  the  center  of  said  railway 
traek  and  said  block  29.  The  jadgaaent 
awards  and  fixes  no  damagea.  but  prohibits 
the  bailding  of  the  road  withoat  the  oon- 
seat  of  tbe  plaiatiff.  his  heirs  or  aaeigas, 
tirst  had  and  obtained,  or  withoat  pro|Mr  ap- 
propriation of  the  same  under  thelaws  of  the 
state.  Hill  and  Center  streets  intersect  at  the 
comer  of  block  29,  where  tbe  right  ot  way 
cuts  off  a  eornee  of  (he  block.  The  Uock 
abuts  on  the  side  of  tbe  rig^of  way  oa  whleh 
defendant  proposes  to  baild  its  read.  We 
caanet  aatjr  that  there  would  be  no  damage  to 
pliiintiS  by  the  oooatractioti  e<  tbe  road  at 
this  pointy  so  caasing  additional  obatcuctioii 
ia  these  atreeta.  Tbe  queatkn  of  the  amonat 
otdaonge  must  be  settled  by  the  parties,  if 
they  conseat.  or  in  the  precoBdings  of  eon- 
denMiatimi,  if  deCeadant  reaort  to  that  aieth- 
odef  appropriation r  as  allowed  bj  the  judg- 
ment. 0«ir  conciiision  Is,  the  Judgiaent  of 
the  court  ouffiil  t4»  be  at&tmtA, 

Station.  G.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  Judgment  a/Srmed. 


'WioBxaf  et  tU.  V.  SnaoixAinx 
(Supreme  Court  of  Texas.    Marcb  7, 1890.) 
Apfbm/— Recobd. 
A  transcript  of  certain  papers  and  proceed- 
ings and  written  admtastoTis  not  embodied  in  a 
f  oraial  statement  of  facta  tfgned  and  approved  by 
the  trial  judge  eonstitutes  no  part  of  the  record, 
and  cannot  be  considered  on  appeal. 

Appeal    from    district   court,  Wharton 

county.  D  gitized  by  VjOOQ  IC 
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Kention  A  Manafleld,  for  appellants.  Wm. 
H.  £urk?iart,  for  appellee. 

Gaiheb.  J.  This  suit  appears  to  have  been 
instituted  in  a  justice  courtof  Wharton  coun- 
ty, and  to  have  been  appealed  to  the  district 
court,  where  judgment  was  rendered  against 
the  defendants.  The  appellant  assigns  only 
that  "the  court  erred  in  rending  judgment 
against  these  defendants  because  the  bond 
sued  on  is  a  bond  for  the  trial  of  the  right  of 
property  in  a  suit  filed  in  a  justice  court  of 
Colorado  county,  and  afterwards  appealed  to 
the  county  court  of  said  county,  and  after- 
wards withdrawn  from  the  office  of  the  clerk 
of  said  county,  and  an  original  suit  brought 
thereon  in  Wharton  county,  being  a  fiied 
paper  in  a  separate  and  distinct  suit  brought 
by  plaintiff  in  another  connty,  aud  the  judg- 
ment being  one  which  could  uot  properly  be 
rendered  in  any  state  of  facts, — all  of  which 
appears  upon  the  face  of  the  papers."  The 
facts  recited  in  the  assignment  are  not  sup- 
ported by  the  record  before  us.  The  only 
statement  of  the  cause  of  action  appears  in 
the  docket  entry  of  the  justice  before  whom 
the  suit  was  brought,  as  it  is  sliown  by  the 
transcript  filed  in  the  district  court.  That 
entry  is :  "Suit  upon  damages  for  975,  of  date 
16th  day  of  November,  1882."  There  is  no 
statement  of  facts  in  the  record.  The  tran- 
script purports  to  show  the  evidence  offered 
under  the  name  of  a  statement  of  facts.  It 
consists  of  transcripts  of  certain  papers  and 
proceedings  in  some  suits  in  a  j  ustice  court  of 
Colorado  connty.  and  in  the  county  court  of 
the  same  county,  and  certain  written  admis- 
sions of  counsel,  etc.  They  were  never  em- 
bodied in  any  formal  statement  of  facts,  and 
made  authentic  as  such  by  the  approval  and 
signature  of  the  trial  judge.  They  constitute 
no  part  of  the  record,  and  cannot  be  looked 
to  tor  any  purpose.  From  the  imperfect  rec- 
ord before  us,  we  do  not  see  that  there  is  any 
error  in  the  judgment.  The  contention 
seems  to  be  that  a  suit  at  common  law  can- 
not be  brought  upon  a  claimant's  boikd,  and 
that  the  court  erred  in  admitting  in  evidence 
the  bond  because  it  was  a  filed  paper  in  an- 
other court  The  record  not  showing  that 
the  action  was  lipon  a  liond,  the  first  question 
is  not  presented.  If  it  should  be  held  th<it 
tlie  ruling  upon  tlie  evidence  is  erroneous,  we 
do  not  see.  f  rem  the  record,  how  it  has  oper- 
ated to  appellant's  prejudice.  We  are  in- 
clined to  think,  however,  that,  if  tlie  record 
presented  the  questloos  suggested  by  the  as- 
signment, we  should  hold  that  the  law  is 
aj^nst  appellants  upon  both  these  proposi- 
tions.   The  judgment  is  afllrmed. 


Fehm  et  al.  v.  QoiF,  C.  &  8.  F.  Rt.  Co. 

(Supreme  Cotirt  of  Texas.    March  4, 1890.) 
Nhw  Tsull— Tbrhs. 
Bev.  St  Tex.  art.  1368,  provides  that  new 
trials  maybe  granted  "on  such  terms  and  condi- 
tions ••  the  oovit  shall  direct "    An  order  grant- 
inS  a  new  trial  directed  the  partgr  to  whom  ft  was 
T.13s.w.no.6— 18 


granted  to  pay  witness  fees  "aa  a  condition  upon 
whicli'' such  new  trial  was  granted.  Held,  that 
the  payment  of  the  fees  was  the  "terms"  on  which 
the  order  was  made,  and  not  a  condition  on  per- 
formance of  which  it  should  take  effect. 

Appeal  from  district  court.  Fort  Bend 
connty. 

Mitchell  ((  Mitehell,  fbr  appellants.  /.  W. 
Terry,  tat  appellee. 

Gaines,  J.  This  suit  was  brought,  by  ths 
appellants  against  a|ipellee,  in  the  district 
court  of  Fort  Uend  county,  and  al  the  spring 
term,  1889,  was  tried  by  the  court  without  a 
jury,  and  resulted  in  a  judgment  for  appel- 
lants. Appellee  filed  a  motion  for  a  new 
trial  at  the  same  term;  and.  a|ion  hearing  tba 
motion,  the  court  entered  the  following  judg- 
ment: "And  now,  on  this  17th  day  of  April, 
A.  B.  1889,  came  on  to  be  heard  the  defend- 
ant's motion  for  a  new  trial.  Both  parties 
appeared  by  their  attorneys;  and,  upon  argu- 
ment had.  Hud  the  law  in  the  case,  the  court 
is  of  the  opinion  that  a  new  trial  should  ba 
granted.  It  is  therefore  ordered,  adjudged, 
and  decreed  by  the  court  that  defendant's 
motion  for  a  new  trial  be,  and  the  same  is 
hereby,  granted,  and  judgment  vacated.  It 
is  further  ordered  by  tlie  court,  adjudged, 
and  decreed,  that  defendant  pay  all  costi  of 
witnesses  in  attendance  at  this  term  who  tes- 
tified in  this  cause  already  had,  as  a  condition 
upon  which  the  vetiire  faoias  de  novo  is 
awarded."  At  the  next  term  the  plain  Lifts 
asked  the  court  to  strike  the  cause  from  the 
docket,  and  to  award  them  an  execution  on 
the  judgment  rendered  in  their  favor  at  tho 
former  term.  The  court  overruled  the  mo- 
tion, and,  plaintiffs  declining  to  prosecute  the 
cause  further,  dismissed  the  suit  for  the  want 
of  prosecution.  From  the  judgment  overrul- 
ing the  motion  and  dismissing  t^e  cause  this 
appeal  is  taken. 

That  an  order  granting  a  motion  for  a  new 
trial  must  be  absolute  is  well  settled.  Secreet 
V.  Best.  6  Tex.  199;  Gorman  v.  McFarland, 
13  Tex.  237.  If.  therefore,  the  order  in  ques- 
tion in  this  case  was  conditional, — that  is  to 
say.  was  to  take  effect  and  become  final  upon 
the  contingency  of  the  defendant's  paying 
the  costs  adjudged  against  it. — it  was  a  nul- 
lity, and  the  court  should  bare  grai\,ted  tba 
motion,  made  at  the  next  term,  to  strike  the 
case  from  the  docket.  But  we  do  not  so  con- 
strue it.  If  the  word  "condition"  had  no 
other  meaning  except  that  in  which  it  is  used 
in  the  law  of  conveyancing,  we  might  be  eon- 
strained  to  hold  that  the  order  granting  the 
new  trial  was  to  take  effect  only  npon  the 
contingency  that  the  defendant  should  pay  the 
costs.  But  such  is  not  the  fact.  Among 
other  definitions.  Worcester  gives  its  meaning 
as  "something  to  be  done;"  and.  in  that 
sense,  when  plural,  it  is  synonymous  with 
"terms."  Webst.  Diet.  It  is  evidently  em- 
ployed in  this  sense  in  the  statute,  which 
provides  that  new  trials  may  be  granted. 
Article  1368  of  the  Revised  Statutes  reads  as 
fallows:  "!New  trials  may  be  granted,  and 
judgments  may  be  set  aside  or  arrested,  on 


274 


SOUTHWESTERN  BEPOBTER,  Vol.  18. 


(Tex, 


motion,  for  good  cause,  on  such  terms  and 
conditions  as  the  court  shall  direct."  The 
statute  in  force  when  Secrest  v.  Best,  supra, 
was  decided,  contained  the  same  language; 
and  that  decision  holds,  in  effect,  that  the  use 
of  the  word  "conditions"  did  not  warrant  the 
granting  of  a  new  trial  which  was  to  take  ef- 
fect or  be  defeated  by  the  happening  of  a  fut- 
ure event.  This  is  suflScient  to  show  that  the 
word  "condition,"  in  the  order  under  consid- 
eration, was  not  used  in  its  technical  sense. 
It  should  rather  be  inferred  that  the  court 
used  the  word  in  its  statutory  meaning,  since 
it  was  exercising  the  authority  conferred  by 
the  statute,  and  may  be  presumed  to  have 
had  the  statute  before  it. 

In  the  order  we  are  considering,  it  Is  an- 
nounced that  the  court  is  of  the  opinion  that 
the  "  new  trial  should  be  granted. "  This  is 
unconditional.  The  judgment  is  "that  de- 
fendant's motion  for  a  new  trial  be,  and  the 
same  is  hereby,  granted,  and  judgment  va- 
cated." This  is  absolute,  and  we  thinlc  the 
subsequent  entry  meant  no  more  than  if  it 
had  read:  "As  the  terms  upon  which  the  new 
trial  is  granted,  it  is  adjudged  that  the  de- 
fendant pay  the  costs  of  the  witnesses  in  at- 
tendance at  this  term."  The  word  "terms." 
as  signifying  propositions  or  stipulations, — or 
the  conditions  upon  which  an  order  of  court 
is  granted, — is  not  used  in  the  singular;  and 
the  fact  that  there  was  but  one  thing  which 
WHS  required  to  be  done  by  the  order  suggests 
the  reason  why  the  woi^  "condition"  was 
used.  We  are  dearly  of  opinion  that  it  was 
not  intended  to  make  the  grant  of  the  new 
trial  conditional,  and  that  the  court  did  not 
err  in  so  holding.    The  j  udgment  is  aCSrmed. 


CHB8NT7TT  V.  GA»N. 

(Suvreme  Court  of  Texas.    March  4, 1800.) 
Tbust-Debd — Substitution  of  Tbustix. 
Where  n  trust-deed  gives  the  power  to  ap- 

Slnt  a  substituted  trustee  u  case  the  original  trus- 
)  refuses  or  falls  to  act,  the  appointment  of  a 
substituted  trustee  while  the  original  trustee  is  ad- 
verUsing  the  property  for  sale  under  the  trust- 
deed  confers  no  tiUe  on  the  substituted  trustee. 

Commissioners'  decision.  Appeal  from 
district /»urt,  Angelina  county;  L.  B.  High- 
tower,  Judge. 

W,  J.  Toumsend  and  B.  B.  Wheder,  for 
appellant.    /.  D.  Gann,  pro  se. 

Acker,  J.  J.  D.  Gann  sued  in  trespass  to 
try  title  to  recover  160  acres  of  land.  The 
defendant,  Alfred  Chesnut^,  pleaded  not 
guilty.  The  trial  was  by  a  jury,  and  result- 
ed in  verdict  and  judgment  for  plaintiff. 
Both  parties  claim  under  A.  J.  Spears, 
through  sales  made  on  the  4th  day  of  October, 
1887,  under  a  deed  of  trust  from  Spears  to 
Mailer  and  Clarke.  The  plaintiff  claims  under 
a  deed  executed  to  him  by  Du  Bose,  the  orig- 
inal trustee  named  in  the  deed  of  trust;  and 
the  defendant  claims  through  a  deed  executed 
to  him  by  one  Borden,  appointed  by  defend- 
ant as  substituted  trustee  in  the  deed  of  trust. 


The  deeds  were  both  dated  October  4,  1887' 
and  purported  to  have  been  executed  in  pur- 
suance or  sales  made  under  the  deed  of  trust. 
The  indebtedness  of  Spears,  for  which  he  ex- 
ecuted the  deed  of  trust,  amounted  to  $205.- 
50,  and  had  been  transferred  to  defendant 
on  the  22d  day  of  August,  1885.  as  appears 
from  indorsement  thereon .  Muller  died,  and 
the  probate  court,  at  tlie  February  term,  1887, 
set  apart  the  Spears  debt  to  pay  the  allow- 
ance made  by  the  court  for  the  support  of 
bis  minor  child;  his  estate  being  insolvent. 
By  the  terms  of  the  deed  of  trust,  the  power 
to  appoint  a  substitute  trustee  was  depend- 
ent upon  the  refusal  or  failure  of  the  origi- 
nal trustee  to  execute  the  trust.  Defendant 
testified  that  he  owned  an  interest  in  the 
Spears  debt  of  $162.50,  and  that  Muller's  es- 
tate owned  the  balance;  that,  in  part  pay- 
ment of  a  fee  of  $300,  Muller  gave  to  him  a 
vendor's  lien  note  on  S.  A.  Bagby  for  $162.50, 
which  Bagby  had  given  him  for  the  Stothsm 
place;  that  Bagby  conveyed  the  Stotham 
place  to  him  in  payment  of  the  note;  that, 
on  the  day  the  conveyance  was  made  to  him 
by  Bagby,  the  place  was  levied  on  by  Mai- 
ler's creditors,  and  Muller  then  agreed  with 
him  that,  if  the  Stotham  place  could  not 
be  held.  Mailer  would  make  it  good  to  him; 
that  he  had  to  give  up  the  Stotham  place,  and 
Muller  delivered  the  Spears  debt  and  deed  of 
trust  to  bim  to  get  the  $162.50  out  of,  and  he 
filled  out  the  transfer  by  writing  his  name 
and  the  date  in  it;  that  he  stated  to  the  ad- 
ministrator of  Muller's  estate  that  he  waa 
holding  the  Spears  debt  to  secure  him  against 
the  loss  of  the  Stotham  place;  that  he  called 
on  Du  Bose,  the  trustee  named  in  the  deed 
of  trust,  to  foreclose  It  and  pay  him  his  in- 
debtedness, and  the  trustee  refused  to  sell 
the  property,  stating  that,  if  he  sold  it,  be 
would  sell  It  to  pay  Mailer's  child,  and 
would  not  apply  the  proceeds  of  the  sale  to 
defendant's  beneBt;  that,  by  reason  of  the 
failure  of  said  trustee  to  sell  the  land  and  ap- 
ply the  proceeds  to  his  debt,  he  appointed 
Borden  substitute  trustee,  after  he  saw  the 
notices  of  sale  ]>osted  by  D»  Bose,  the  orig- 
inal trustee,  dated  September  7.  1887,  and 
dated  his  appointment  of  Borden  back  to 
September  Ist. 

From  this  testimony  of  appellant,  it  cer- 
tainly appears  that  he  appointed  the  substi- 
tute trustee  with  full  notice  that  the  original 
trustee  was  at  that  time  proceeding  to  exe- 
cute the  trust-.  Until  he  refused  to  act  in 
the  performance  of  his  duties  as  trustee,  there 
was  no  power  in  any  one  to  appoint  a  substi- 
tute; and  defendant's  appointment  of  Borden 
conferred  no  power  on  him  to  make  the  sale, 
even  if  defendant  had  been  the  exclusive 
owner  of  the  debt  to  secure  the  payment  of 
which  the  deed  of  trust  was  given.  It  is  not 
denied  that  the  sale  of  the  land  by  Du  Bose 
was  made  in  compliance  with  the  terms  and 
requirements  of  the  deed  of  trust.  From 
what  we  have  said,  it  follows  that  appel- 
lant acquired  no  interest  in  the  land  by  the 
conveyance  from  Borden,  and  that  appellee 
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acquired  the  title  under  the  sale  and  convey- 
ance by  Du  Bose,  the  original  trustee. 

We  deem  it  unnecessary  to  discuss  the 
nomeroua  assignments  of  error  prfsentt^d  by 
appellant,  and  thereby  needlessly  increase  the 
costs  with  which  he  must  be  taxed;  for  no 
other  judgment  could  lawfully  have  been 
rendered  than  that  which  was  rendered,  and 
we  are  therefore  of  opinion  that  it  should  be 
affirmed. 

Statton,  C.  J.  Report  of  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


LOUISTILLB  &  N.  B.  Co.  V.  HX!BT. 
(Court  ct/*  Appeal*  <if£entucfc|/.   March  18, 1890.) 
|t»TT.»j^ATt  CioiiPANias — Imjurisb— TRSsPASBaas — 

EVIDENOB. 

1.  A  boy  of  11  years,  who  climbs  upon  freight- 
ears  standing  on  a  side  track  at  a  railroad  depot, 
Is  a  trespasser;  and  the  railroad  company,  not 
knowing  of  his  presence.  Is  not  liable  for  injuries 
sastained  by  him  in  being  thrown  from  the  oar  by 
the  concussion  caused  by  attaching  a  train  thereto. 

2.  In  an  action  for  such  injuries,  evidence  that 
there  was  no  railing  between  the  depot  and  the 
side  track ;  that  persons  were  in  the  habit  of  crosa- 
ing  such  track;  and  that  no  signal  was  given  be- 
fore backing  the  train  up, — is  Incompetent. 

Appeal  from  circuit  court,  Taylor  county. 

"Not  to  be  officially  reported." 

John  McChord,  H.  W.  Bnuse,  and  Win. 
Lindsay,  for  appellant.  Chat.  Patteton,  for 
appellee. 

PsTOB,  J.  This  appeal  Is  prosecuted  to 
reverse  a  judgment  based  upon  a  verdict  of 
$4,000  returned  against  the  appellant  fur  the 
neglect  of  its  employes  in  running  its  trains, 
resolting  in  injuring  one  of  the  legs  of  the 
appellee  to  such  an  extent  as  required  the 
limb  to  be  amputated.  After  the  testimony 
of  the  appellee  was  all  in,  the  appellant,  by 
raansel,  moved  for  a  peremptory  instruction. 
This  the  court  overruled,  and  is  one  of  the 
groanda  for  reversal.  It  is  also  insisted  that 
the  instructions  given  were  erroneous,  and 
that  instmctions  offered  by  the  appellant 
were  improperly  refused. 

The  boy  injured  was  about  11  years  of  age; 
•nd  the  accident  occurred  at  the  depot  of  the 
i^pellant,  at  Campbellsville,  in  Taylor  coun- 
ty. The  train  reaching  Campbellsville  that 
evening  was  a  mixed  passenger  and  freight 
train,  and  when  arriving  at  the  depot  the 
freight  cars  were  uncoupled,  and  carried  to 
a  switch,  to  be  coupled  with  other  cars  that 
bad  been  on  the  switch  during  the  day.  The 
engine,  with  the  cars,  moved  on  the  switch, 
and  poshed  the  cars  to  which  it  was  attached, 
north,  to  a  coal-car.  and  in  front  of  this  coal- 
car  were  two  other  cars.  The  night  was 
bright,  and  the  moon  shining  at  the  time. 
The  only  eye-witnessee  of  the  accident  were 
tiie  boy  injured,  (colored,)  and  two  white 
boys,  all  of  whom  testify, — the  two  white 
boys  testifying  for  the  defendant.  The  little 
boy  states  that  at  the  invitation  of  the  two 
white  boys,  who  were  then  in  the  coal-car. 


he  climbed  in  with  tliem,  and  stood  watching 
the  people  who  were  getting  off  the  passenger 
train;  that  the  cars,  wlien  on  the  switch, 
were  backed  up  against  the  coal^;ar,  where 
he  was  standing,  and,  t)efore  they  struck,  the 
white  buys  called  to  him  to  "Look  oati  The 
train  is  going  to  strike  the  car."  He  then 
grabbed  the  brake,  to  hold  on,  but  the  cars 
came  together  so  hard,  and  with  such  a  shock, 
that  he  fell  of;  the  wheels  of  the  car  running 
over  his  leg,  and  mashing  it  below  the  knee. 
On  cross-examination  he  stated  that  be  knew 
it  was  dangerous  to  get  on  cars  while  in  mo- 
tion, and  knew  it  was  dangerous  to  be  around 
them.  This  is,  in  substance,  the  testimony 
of  the  little  fellow,  and  all  the  testimony 
heard  on  the  issue,  except  as  to  the  extent  of 
the  injury,  about  which  there  is  no  contro- 
versy. Sometestimony  was  introduced  siiow- 
ing  that  no  railing  was  between  the  depot  or 
the  ground  bordering  on  the  ewitch  and  the 
switch  itself,  and  that  persons  were  in  the 
habit  of  crossing  this  switch,  and  that  no 
bell  was  rung  or  whistle  blown  by  those  in 
charge  of  the  train. 

All  of  this  testimony  was  irrelevant  and 
incompetent,  as  it  could  shed  no  light  on  the 
neglect  of  the  boy  in  going  on  the  car,  or  the 
neglect,  if  any,  of  the  employes  causing  his 
injury.  If  he  had  been  on  the  track,  and  out 
of  the  car,  there  might  be  great  reason  for 
permitting  such  testimony  to  go  to  the  jury; 
but,  when  entering  the  car  of  the  appellant 
without  the  knowledge  or  consent  of  the  em- 
ployes, and  injured  while  on  the  car,  with- 
out their  knowledge,  however  great  the  con- 
cussion resulting  from  the  act  of  coupling 
the  cars,  there  is  no  ground  for  a  recovery. 
The  employes  had  no  reason  to  anticipate 
the  presence  of  boys  in  their  freight-cars, 
either  during  the  day  or  night;  nor  were  they 
required  to  examine  for  the  purpose  of  ascer- 
taining whether  the  boys  were  on  any  part  of 
the  train.  If  they  saw  the  boys,  it  was  their 
duty  to  make  tliem  leave  the  car,  and  to  ex- 
ercise that  degree  of  caution  as  would  pre- 
vent their  being  injured;  but  the  fact  that 
they  might  have  seen  them  constitutes  no 
neglect  on  their  part,  as  it  was  not  incum- 
bent on  them  to  know  who  had  climbed  into 
their  cars,  or  whether  any  one  was  in  them 
before  moving  them.  The  lioys  were  not 
employed  to  load  the  cars,  or  in  the  service 
of  the  appellant  in  any  manner.  They  were 
all  trespassers;  and,  the  injury  resultingfrom 
the  boy's  own  neglect,  the  peremptory  in- 
struction should  have  been  given.  Besides, 
when  the  two  white  boys  were  examined  by 
the  defense,  they  both  state  that  the  plaintiff 
climbed  into  the  car  while  it  was  in  motion, 
and  ran  to  the  brake  as  if  to  stop  the  car,  and, 
when  tlie  car  they  were  on  struck  the  car  In 
front  of  it,  the  plaintiff  fell,  and  was  injured. 
The  testimony  to  the  effect  that  the  boy  was  in 
the  habit  of  jumping  onto  moving  trains  was 
incompetent.  He  might  have  been  guilty  of 
such  neglect,  and  still  it  was  the  duty  of  the 
employes  to  avoid  injuring  him,  when  ap- 
prised of  his  danger.    There  is  no  pretense 
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here  that  the  employes,  or  nny  of  thorn,  saw 
the  clanger  he  waa  in;  and  therefore  the  tes- 
timony on  each  side  fails  to  show  any  want 
of  diligence  on  the  part  of  the  employes,  or 
that  the  injury  is  to  be  attributed  to  their 
neglect.  The  instructions  asked  by  defend- 
ant should  have  been  given,  which  are.  in 
substance,  that  if  the  plaintiff  went  upon  de- 
fendant's ear  without  the  knowledge  or  con- 
sent of  the  defendant,  or  any  of  the  employes, 
and  was  injured,  they  should  And  for  the  de- 
fendant, unless  the  employes,  or  some  of 
them,  Icnew  the  perilous  position  of  the 
plaintiff,  and  faUed  to  use  the  means  within 
their  power  to  prevent  the  injury. 

This  Is  unlike  a  case  of  running  over  a 
small  boy  on  the  track  of  its  road  at  its  de- 
l>ot,  or  in  a  town,  where  they  had  the  right 
to  suppose  children  or  others  would  likely  at- 
tempt to  cross  Ihelr  track.  They  should  then 
give  warning  of  the  approach  of  the  train, 
and  use  such  diligence  as  within  their  power 
to  prevent  accidents  to  those  upon  or  cross- 
ing their  track.  In  this  case  the  boys  knew 
of  the  approach  of  the  train,  or,  if  ignorant 
of  that  fact,  tliey  were  in  a  position  where 
the  employes  had  no  right  to  anticipate  they 
would  be,  whether  old  or  young;  and,  the 
injury  resulting  from  the  neglect  of  the  plain- 
tiff, the  defendant  should  not  be  made  to  re- 
spond in  damages..  It  results,  therefore,  that 
the  instructions  asked  by  the  plaintiff,  and 
those  given  by  the  court,  were  all  erroneous, 
when  applied  to  the  facts  of  this  case.  In 
the  case  of  Railroad  Co.  y.  Gastlneau,  83  Ey. 
119,  a  boy  15  years  of  age  was  killed  while 
trying  to  uncouple  a  car  in  the  company's 
yard.  It  was  held,  after  determining  that 
the  boy  was  at  a  place  where  he  had  no  right 
to  be,  that  the  company  was  not  compelled  to 
anticipate  his  presence,  and,  in  case  of  injury, 
no  cause  of  action  existed,  unless,  after  the 
disoovery  of  the  boy's  peril,  they  failed  to  ex- 
ercise a  proper  degree  of  care  in  order  to  pre- 
vent the  injuij.  Judgment  reversed,  and 
remanded  for  a  new  trM  in  conformity  with 
this  opinion. 


ChBISTIAM  CotTNTT  COUKT  V.  SMITH  tt   Ol, 

(Court  of  AppeaU  ofKentuelcy.    March  20, 
MuMioiPAl.  An  TO  Railroads  —  Bunnoir  —  Ra- 

FBAI.  OF  StATUTIS. 

1.  Under  Aot  Ky.  March  17, 1870,  prohibiting 
the  submission  of  more  than  one  question  of  taxa- 
tion at  any  one  election,  and  declaring  that,  if  more 
than  one  such  question  is  voted  on  at  any  one 
election,  such  tax  shall  be  void,  an  election  upon 
county  subscriptions  to  the  capital  stock  of  two 
different  railroad  companies,  at  the  same  time,  is 
void. 

il.  Said  act  is  not  repealed,  as  to  companies  pre- 
viously in  existence,  by  Geo.  St.  Ky.  art.  17,  c  28, 
{  2,  providing  for  the  manner  in  which  a  proposi- 
tion to  take  stock  in  a  company  is  to  be  submitted, 
as  such  statute,  by  its  terms,  has  no  retrospective 
operation. 

8.  The  fact  that  the  election  on  the  subscrip- 
tion to  one  of  the  roads  is  void,  does  not  validate 
the  subscription  to  the  other. 

Onrebearing.    For  former  report,  see  12  S. 
W.  Rep.  134. 


"Not  to  be  offlcially  reported. " 

Landes  <fe  Clarke,  Hunter  Wood,  Arthur 
Carey,  B.  P.  Campbell,  and  Brovm,  Humph- 
rey (£  Davie,  for  appellant.  Henry  J.  Stites, 
John  Feland,  and  Joseph  MoCarrol,  for  ap- 
pellees. 

Frtor,  J.  A  rehearing  was  granted  in 
this  case  on  the  petition  of  the  uppellant, 
and,  after  a  careful  consideration  of  the 
views  of  counsel  presented  at  the  last  hear- 
ing, we  are  still  of  the  opinion  that  the  judg- 
ment below  was  proper;  some  members  of 
the  court  being  of  the  opinion  that  the  direc- 
tion to  the  county  judge  in  section  2,  art.  17, 
c.  28,  Gen.  St..  under  the  title  of  "Courts," 
requiring  the  county  judge  to  associate  with 
him  the  justices  of  the  county  In  the  levy  of 
tax  and  issuing  of  l)onds  payable  by  the  coun- 
ty, is  not  properly  legislating  on  the  subject 
of  how  the  vote  of  a  county  may  be  cast  up- 
on such  propositions;  that  neither  the  title 
nor  the  subject-matter  embraces  such  h-gis- 
lation, — the  one  title  controlling  or  regulating 
the  action  of  the  courts,  and  the  act  under 
wliich  it  is  held  that  this  election  or  vote  was 
illegal,  being  entitled  "An  act  in  relation  to 
submitting  questions  of  taxation  to  the  vote 
of  the  people."  This  last  act  applies  as  well 
to  incorporated  companies  as  to  county  courts 
and  justices  of  the  peace,  and  one  would 
scarcely  look  under  the  title  of  "Courts"  to 
And  legislation  repealing  the  act  of  March  17, 
1870.  So,  under  any  aspect  of  the  case,  the 
election  was  a  nullity;  and  besides,  if  the 
voters  of  the  county  want  this  road,  it  is  but 
little  expense  and  trouble  to  order  another 
election.  Much  better  do  this  than  to  estab- 
lish a  precedent  by  which  the  voter  is  placed 
under  an  influence  that  compels  him  to  vote 
fur  a;  proposition  that  he  does  not  f&vor,  in 
order  that  he  may  succeed  with  his  own  fa- 
vored enterprise.  Opinion  adhered  to,  and 
now  filed  as  the  judgment  of  the  court. 


Bktan  et  al.  «.  Board  of  Education  of 
THB  Kentuckt  Annttai.  Confjibknok  of 
THE  M.  E.  Church  South. 

(.Court  <if  AvpeaU  ()f  Kentwiky.  March  IB,  1890.) 

Colleges  — Corpokation  b — Stookeolhsss — Obu- 
qation  ov  costbacts — ^tltlm  o*  iiaws. 

1.  Btookbolders  in  an  incorporated  institutton 
of  learning  under  control  of  a  church  conference, 
who  have  accepted  the  plan  of  a  board  of  educa- 
tion appointed  by  the  conference,  by  contracting 
with  It,  cannot  object  to  the  validity  of  an  aot  in- 
corporating such  board  of  education  for  the  pur- 
pose of  carrying  out  its  plan. 

2.  As  the  object  of  the  act  incorporating  the 
board  of  education  was  to  effectuate  the  contract 
between  it  and  the  stockholders,  though  the  power 
to  amend  or  repeal  is  reserved,  the  lenslature  can- 
not exercise  that  power  to  the  prejudice  of  vested 
rights. 

8.  Section  2,  Act  Ky.  Sept.  17, 1881,  amending 
the  act  inoorporatini;:  the  board  of  education,  which 
provides  that  "nothing  contained  in  the  act  incor- 
porating said  board  *  •  •  shall  be  construed  so 
as  to  prevent  or  hinder  said  board  or  their  suc- 
cessors from  moving  the  seat  of  their  college," 
is  not  unconstitutional  as  being  declaratory  of 
the  meaning  of  the  former  act,  ai^  thus  in  ita  nat- 
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ure  judicial,  but  Rives  the  power  of  removal,  where 
that  power  was  not  expressly  given  by  that  act. 

4.  The  InBtitution,  as  at  first  projected,  was  io- 
tended  to  be  a  loeal  aemiaary,  estabiiahed  and  sus- 
tained by  citizens  of  the  locality;  and  the  charter 
provided  that,  in  case  the  corporation  was  dis- 
solved, or  Its  charter  was  amended  or  repealed,  its 
property  should  vest  in  its  stockholders.  Aftar- 
waras  the  plan  was  changed  so  as  to  endow  and  sup- 
port a  iirst-dass  college,  under  control  of  the  an- 
nual conference  of  the  church.  The  original  stock 
was  voluntarily  commuted  for  eoholarships  there- 
in. Scholarships  were  sold  to,  and  donations  made 
by,  persons  residing  elsewhere;  and  the  original 
property  passed  to  the  board  of  education  as  part 
of  the  endowment  fund.  There  was  no  express 
condition,  either  in  the  contract  between  the  stock- 
holders and  the  board  of  education,  or  in  the  act 
Incorporating  the  latter,  that  the  college  should  not 
be  removed.  Held,  that  there  was  no  contract 
that  the  college  should  not  be  removed,  and  there- 
fore section  i  of  the  sot  of  1861,  oooferring  the 
power  of  removal,  could  not  be  assailed,  alter  25 
years  acquiescence  therein,  on  the  ground  that  it 
impaired  the  obligation  of  a  contract. 

5.  Section  11,  Act  Ky.  Jan.  13,  1860,  entitled 
"An  act  to  incorporate  the  Board  of  Education  of 
the  Kentucky  Annual  Conference  of  the  Methodist 
Episcopal  Chutch  South, "  which  repeals  Act  Feb. 
Ifl,  1858,  incorporating  the  ■'Uillersburg  Male  and 
Female  CoUegtate  Institute, "  oonflicts  with  Const. 
Ky.  art.  ^  {  87,  as  its  objeot  is  not  expressed  in  the 
tiUe  of  the  act 

Appeal  from  circuit  court,  Botirbon  county. 

"To  be  officially  reported." 

HargU  <ft  Baaiin,  That.  B.  Hines,  and 
Lockhart  &  Lyng,  for  appellants.  B.  F. 
Btiekner,  D.  L.  Thornton,  and  W.  A.  Sud- 
duth,  for  appellee. 

Lewis.  C.  J.  This  action  was  brought  hj 
G.  W.  Bryan  and  seven  associates,  for  them- 
selves and  other  shareholders  in  the  Board  of 
Education  of  the  Kentucky  Annual  Confer- 
ence of  the  Methodist  Episcopal  Church  South, 
and  in  the  Millersburg  Male  and  Female  Col- 
legiate Institute,  against  ^aid  board,  for  an 
injunction,  that  was  granteil,  temporarily  re- 
straining defendant  from  selling  or  disposing 
of  a  certain  lot  of  land  and  buildings  of  the 
Kentucky  AVt-sleyan  College,  or  removing  its 
capital  or  property  from  Mllleraburg  to  Win- 
chester, or  using  any  of  such  capital  or  fund 
for  any  other  purpose,  or  at  any  other  place, 
than  proper  conduct  and  management  of  the 
college  at  Millersburg, 

It  appears  that  in  January,  1858.  a  meet- 
ing of  citizens  of  Millershui'g  was  held  to  de- 
vise means  to  purchase  land  and  erect  build- 
ings for  an  institution  of  learning  and  board- 
ing-house to  cost  about  815.00U,  and  to  be 
under  the  supervision  of  some  denomination. 
At  ttiat  meeting  a  resolution  waa  adopted 
pledging  the  members  for  the  amounts  re- 
spectively subscribed,  in  order  to  secure  a 
male  and  female  collegiate  institution:  "(1) 
That  it  be  an  institute  for  the  Covington  dis- 
trict, Kentucky  Conference,  and  under  the 
control  of  the  Methodist  Episcopal  Church 
South:  (2)  that  tlie  trustees  and  building 
committee  be  appointed  by  the  quarterly  con- 
ference of  the  Millersburg  station,  the  former 
to  be  subject  to  approval  of  the  conference; 
(3)  that  it  be  upon  the  joint-stock  principle, 
the  shares  $2b  each,  subject  Iv,  sale  and  trans- 


fer; (4)  that  in  case  said  church  fail  to  sus- 
tain the  institution,  and  it  from  any  cause 
be  discontinued,  the  property  to  revert  to  the 
stockholders  pm  rata."  To  carry  oat  the 
enterprise  thus  started,  "An  act  to  incorpo- 
rate the  MUlersburg  Male  and  Female  Col- 
legiate Institute"  was  passed  February  16, 
1858;  the  preamble  thereof  being  as  follows: 
"Whereas,  divers  citizens  in  and  near  the 
town  of  Millersburg,  in  the  county  of  Bour- 
bon, have  subscribeid  a  considerable  sum  of 
money  for  the  purpose  of  erecting  in  or  near 
said  town  a  seminary  of  learning  to  be  un- 
der control  and  supervision  of  the  Kentucky 
Annual  Conference  of  the  Methodist  Episco- 
pal Church  South."  By  provisions  of  the 
act,  William  Nunn  and  others  were  consti- 
tuted a  body  corporate,  by  name  of  "Trus- 
tees of  the  Millersburg  Male  and  Female  Col- 
legiate Institute,"  with  power  to  receive  ad- 
ditional subscriptions  and  donations  in  aid 
of  the  institute,  and  to  establish  rules  for  its 
government.  But  the  quarterly  conference 
of  the  Millersburg  station  was  empowered  to 
appoint  trustees  subject  to  approval  of  the 
annual  conference.  Section  4  is  as  follows: 
"All  persons  who  shall  subscribe  $25  or  more 
in  aid  of  said  institute  shall  be  stockholders 
therein ;  said  sum  to  constitute  a  share.  And 
if  said  Methodist  Church  shall  ever  relinquish 
or  surrender,  or  cease  to  exercise,  control 
over  said  institute,  then  and  in  that  case  its 
control  and  management  shall  revert  to  and  . 
vest  in  said  stockholders,  who  may,  at  a  meet- 
ing for  that  purpose  called,  proceed  to  elect  a 
board  of  trustees;  and  if  said  corporation 
shall  cease  to  exist,  or  be  dissolved,  or  its 
charter  surrendered  or  repealed,  all  its  prop- 
erty of  every  kind  or  description  shall  vest  in 
said  stockholders  in  proportion  to  their  re- 
spective shares."  By  section  5  the  right  to 
amend  or  repeal  the  act  was  reserved  to  tha 
legislature.  September.  1858,  the  trustees 
presented  to  the  annual  conference,  in  ses- 
sion at  Millersburg,  a  written  memorial,  stat- 
ing that  the  charter  had  been  secured,  sub- 
scriptions of  stock  amounting  to  $7,500  ob- 
tained, a  suitable  lot  of  land  purchased,  and 
steps  taken  to  erect  necessary  buildings,  and. 
requesting  conference  to  accept  the  subscript 
tlons,  land,  etc.,  upon  the  terms  set  forth  ia 
the  charter,  which  was  done;  and  conference, 
at  the  same  time,  resolved  to  raise  an  addi- 
tional sum  of  $10,000,  to  be  subscribed  as  its 
stock  in  the  institute,  and  to  constitute  its 
educational  fund.  But  it  was  subsequently, 
though  during  the  same  session  of  confer- 
ence, agreed  between  it  and  the  original  stock- 
holders for  the  charter  to  be  so  amended  as 
to  make  it  a  male  instead  of  mixed  school, 
and  that  each  party  would  raise  an  additional 
subscription  of  $10,000.  However,  Septem- 
ber 80,  1858,  the  board  of  education  ^point- 
ed by  conference,  though  not  then  made  by 
statute  a  corporation,  at  a  meeting  of  Its 
members,  desired  a  different  and  enlarged 
plan,  which  involved  founding  a  Grst-class 
college,  having  an  endowment  fund  of  $200,- 
000,  one-half  of  which  it  was  designed  to 


278 


SOUTHWESTERN  EEPORTER,  Vol.  18. 


(Ky. 


raise  by  Issue  and  sale  of  scholarships.  But, 
according  to  that  scheme,  no  part  of  the  cap- 
ital raised  for  the  educational  fund  was  to  be 
appropriated  to  pay  salaries  of  professors,  nor 
any  other  expenses;  only  $10,000  thereof,  as 
already  pledged  by  conference,  to  be  used  for 
erecting  college  buildings.  And  at  the  same 
time,  as  part  of  the  plan,  the  following  prop- 
osition was  made:  "That,  if  the  original 
stockholders  of  the  MiUersburg  Male  and  Fe- 
male Collegiate  Institute  will  raise  in  Bour- 
bon county,  and  that  portion  of  Nicholas  ly- 
ing in  the  vicinity  of  Millei-sburg,  $10,000. 
in  addition  to  810,000  already  pledged  by 
them,  the  entire  anaonnt  of  $20,000  thus 
raised  to  be  invested  in  the  erection  of  the 
buildings,  we  will  issue  scholarships  for  said 
$20,000  on  the  same  terms  as  to  others:  pro- 
vided, their  amount  of  stock  in  that  case  be 
surrendered,  in  lieu  of  said  issue  of  scholar- 
ships, to  the  Kentucky  Annual  Conference  of 
the  Methodist  Episcopal  Church  South,  to  be 
held  by  said  conference  as  part  of  the  educa- 
tional fund."  Theplan  of  the  board  of  edu- 
cation having,  October  1,  1858,  been  submit- 
ted to  the  original  stockholders  assembled  in 
MiUersburg,  was,  without  dissent,  accepted 
by  those  present;  and  we  think  it  sufficiently 
established  that,  either  at  that  time,  or  soon 
after,  it  was  agreed  to,  and  scholarships  re- 
ceived in  lieu  of  their  stock  by  all  of  them. 

September,  1859,  the  plan  proposed  by  the 
boitrd  of  education,  and  acceptance  by  the 
original  stockholders,  were  reported  to  and 
approved  by  the  annual  conference  held  in 
Gleorgetown ;  and  by  direction  of  that  body 
an  act  was  applied  for,  and  January  12, 1860, 
passed  by  the  legislature,  entitled  "An  act  to 
Incorporate  the  Board  of  Education  of  the 
Kentucky  Annual  Conference  of  the  Metho- 
dist Episcopal  Church  South;"  the  preamble 
thereoif  being  as  follows:  "Whereas,  the 
Kentucky  Conference  of  the  Methodist  Epis- 
copal Church  South  has  resolved  to  form  an 
educational  fund,  and  establish  a  college  for 
the  promotion  of  literature,  science,  morali- 
ty, and  religion  within  the  limits  of  said  con- 
ference, and  liaving  in  fact  secured  the  sum 
of  $57,000  in  cnsh  and  reliable  notes,  and  lo- 
cated an  institution  at  MiUersburg,  Bour- 
bon county,  which  is  now  ready  for  occupan- 
cy, in  order  to  give  full  legal  effect  thereto." 
By  provisions  of  the  act,  certain  persons 
were  constituted  a  corporate  body,  by  the 
name  of  the  "Board  of  Education  of  the  Ken- 
tucky Conference  of  the  Methodist  Episcopal 
Church  South,"  and  invested  with  authority 
to  carry  out  the  purposes  set  out  in  the  pre- 
amble, subject,  however,  to  control  of  the  an- 
nual conference.  Section  11  is  as  follows: 
"Tliat  an  act  to  incorporate  the  MiUersburg 
Male  and  Female  Collegiate  Institute,  ap- 
proved February  16,  1858,  be,  and  the  same 
is  hereby,  repealed."  And  by  section  12  the 
legislature  reserved  the  right  to  amend  or  re- 
peal the  act.  September  17,  1861,  the  board 
of  education  procured  the  passage  of  an  act 
amending  the  one  of  January  12, 1860,  section 
1  thereof  being  as  follows:  "That  it  shall  be 


lawful  for  the  trustees  of  the  MiUersburg 
Male  and  Female  Collegiate  Institute  who 
were  in  office  January  12,  1860,  when  the  act 
incorporating  said  institute  was  repealed,  or 
their  successors,  to  convey,  by  deed,  to  the 
Board  of  Education  of  the  Kentucky  Annual 
Conference  of  the  Methodist  Episcopal  Church 
South,  the  property  held  by  said  trustees  in 
or  near  the  town  of  MiUersburg,  for  the  pur- 
pose of  carrying  into  elTect  any  contract  made 
by  said  trustees,  as  stockholders  of  said  in- 
stitute, with  said  board;  and  their  convey- 
auce,  recorded  in  the  proper  office,  shall  be 
effectual  to  pass  title  of  said  property  to  said 
board,  and  their  successors."  By  section  2, 
It  is  provided  that  "nothing  contained  in  the 
act  incorporating  said  board,  approved  Jau- 
uary  12, 1860,  shall  be  construed  so  as  to  pre- 
vent or  hinder  said  board  or  their  successors 
from  removing  tlie  seat  of  their  college  from 
MiUersburg  to  any  other  place  in  the  bounds 
of  the  Kentucky  Annual  Conference."  The 
action  of  the  board  of  education  was  duly  re- 
ported to  the  annual  conference  held  in  Paris, 
September  25,  1861,  and  the  act  mentioned 
was  by  it  accepted ;  and  in  November,  1861, 
the  trustees  of  MiUersburg  Mule  and  Female 
Collegiate  Institute,  by  deed  recorded  in  the 
Bourbon  county  court  clerk's  office,  conveyed 
the  lot  in  question  to  the  board  of  education. 
In  September,  1886,  the  annual  conferenceheld 
in  Winchester  adopted  a  resolution  for  ap- 
pointment of  a  committee  of  20,  including 
members  of  the  board  of  education,  to  re- 
ceive and  pass  upon  "any  proposal  looking  to 
continuance  in  MiUersburg,  or  removal,  of 
Kentucky  Wesleyan  College;"  their  action  to 
be  binding  and  final.  And  September,  1887, 
that  committee  reported  to  the  annual  con- 
ference held  in  Covington  acceptance  by  itot 
a  proposition  made  by  citizens  of  Winches- 
ter to  give  Ave  acres  of  land  on  which  to 
erect  buildings,  and  $35,000,  upon  condition 
the  college  be  removed  from  MiUersburg  to 
that  place;  and  thereupon  conference  ap- 
proved the  committee's  action,  and  directed 
the  removal  made,  but  it  has  been  so  6ir  pre- 
vented by  the  injunction  mentioned. 

It  seems  to  us  the  original  stockholders  of 
of  the  MiUersburg  Male  and  Female  Collegi- 
ate Institute  are  not  in  a  position  to  question 
either  the  efficacy  or  validity,  except  as  to 
section  11,  of  the  act  of  January,  1860;  for 
it  is  not  only  in  strict  pursuance  of,  and  en- 
tirely consistent  with,  but  was  indispensa- 
ble to  carry  out,  the  plan  of  the  board  of  ed- 
ucation, which  they  accepted  without,  so  far 
as  this  record  shows,  any  dissent,  and  have 
had  the  benefit  and  enjoyment  of  ever  since. 
Section  II  is  in  conflict  with  section  87,  art. 
2,  01°  the  state  constitution,  and  therefore 
void,  because  repeal  of  the  cliarterof  February 
16,  1858,  which  was  sought  to  be  accom- 
plished by  it,  does  not  relate  to,  nor  is  em- 
braced by,  the  subject  expressed  in  the  title 
of  the  act  of  January,  1860.  But  repeal  ot 
tliat  charter  was  not  actually  necessary,  be- 
cause the  corporation  created  by  it  practical- 
ly ceased  to  exist  after  the  contract  made  be- 
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tween  the  original  stockholders  and  board  of 
education,  whereby  the  latter  acquired,  for 
use  of  the  Kentucky  Wesleyan  College,  pos- 
«ession  of,  and  equitattle  title  to,  all  property 
of  the  Millersburg  Male  and  Female  Collegi- 
ate Institute,  and  the  trustees  thereof  were 
deprived  of  their  function,  and  divested  of 
every  right  except  the  naked  legal  title;  and 
as  section  1  of  the  act  of  September  17, 1861, 
merely  empowered  those  trustees  to  convey 
that  property  to  the  board  of  education, 
which  they  might  have,  without  being  coerced 
to  do  by  a  court  of  eqnity,  no  injury  resulted 
from  it. 

It  thus  results  that  the  decisive  question 
in  this  case  is  whether  section  2  of  the  last- 
named  act  is  vnlid.  Counsel  for  appellant 
contends  it  is  nnconstitutiooal  because  being 
declaratory  of  the  meaning  of  the  act  of  1860, 
already  passed,  and  not  enactment  of  what 
should  thereafter  be  law  In  that  regard.  It 
is  in  its  nature  judicial,  and  not  legislative. 
"But,  in  any  case,  the  substance  of  the  leg- 
islative action  should  be  regarded,  rather 
than  the  form ;  and,  if  it  appear  to  be  the  in- 
tention to  establish  by  declaratory  statute  a 
rule  of  conduct  for  the  future,  the  courts 
should  accept  and  act  upon  it  without  too 
nicely  inquiring  whether  the  mode  by  which 
the  new  role  is  established  is  or  is  not  the 
liest."  Gooley,  Const.  Lim.  115.  And  as, 
therefore,  the  power  of  removal  had  not  been 
expressly  granted  by  the  act  of  1860,  incor« 
porating  the  board  of  education,  and  could 
not  have  been  exercised  without,  section  2  of 
the  act  of  1861  may  fairly,  and  should,  be  re- 
garded as  intended  to  then  give  it. 

Counsel  for  appellee  contends  that,  in  vir- 
tue of  the  reservation  contained  in  section  12 
of  the  act  of  1860,  the  legislature  bad  the  un- 
qualified right  to  enact  section  2  of  the  act  of 
1861  aa  an  amendment.  But  it  seems  to  us, 
in  view  of  the  purpose  of  the  act  of  1860, 
which  was  to  effectuate  the  contract  previ- 
onsly  made  between  the  original  stockholders 
and  board  of  education,  the  power  to  amend 
reserved  by  the  legislature  could  not  have 
been  exercised  to  the  prejudice  of  vested 
rights,  if  such  existed.  And  at  last  the  in- 
quiry arises  whether  the  section  in  question 
is,  in  the  meaning  of  the  United  States  con- 
stitution, a  law  impairing  the  obligation  of 
a  contract.  The  Male  and  Female  Collegiate 
Institute  projected  in  January,  1858,  was  ev- 
idently intended  to  be  local  in  character,  es- 
tablished and  snstained  principally,  if  not 
whoUy,  by  citizens  of  Millersburg  and  vi- 
cinity; and  although,  by  the  act  of  Febru- 
ary, 1858,  the  quarterly  conference  of  MiU 
lersbarg  station  was  empowered  to  appoint 
trustees,  and  the  control  and  supervision  of 
the  institute  was  given  to  the  annual  confer- 
ence, still,  at  the  time  the  memoriRl  hereto- 
fore mentioned  was  presented  to  that  body, 
no  stock  had  been  subscribed  except  by  citi- 
zens of  Millersburg  and  vicinity,  nor  did 
they,  in  virtue  of  contract  or  otherwise,  have 
a  light  to,  or  reasonable  expectation  of,  as- 


sistance from  others.  It  was  therefore,  then, 
necessary,  in  order  to  protect  their  rights, 
and  in  the  power  of  the  original  stockhold- 
ers, to  provide,  as  was  done  in  section  4  of 
that  act,  that,  in  case  the  corporation  there- 
by created  ceased  to  exist,  and  was  dissolved, 
or  its  charter  was  amended  or  repealed,  aU 
its  property  should  vest  in  the  stockholders 
in  proportion  to  their  respective  shares.  But, 
by  the  plan  subsequently  adopted,  what  was 
at  first  intended  to  be,  and  in  the  preamble 
to  the  act  of  February,  1858,  called,  a  "sem- 
inary." was  changed  to  a  first-class  college, 
for  the  endowment  and  support  of  which  aid 
of  the  annual  conference  was  pledged.  The 
stock  subscribed  originally  with  the  single 
object  of  buying  a  lot,  and  erecting  build- 
ings suitable  for  a  seminary,  was  voluntarily 
commuted  by  the  owners  for  scholarships  in 
the  college.  An  endowment  fund  of  $200,- 
000  was  contemplated,  of  which  nearly  8100,- 
000  was  agreed  to  be  paid  for  scholarships 
sold  to  persons  residing  in  dilTerent  parts  of 
the  conference  bounds;  and  the  title  and  pos- 
session of  all  the  property  passed  to  the  board 
of  education,  to  constitute  part  of  the  en- 
dowment fund,  where  it  remained,  without 
dispute  or  protest,  from  1860  to  the  institu* 
tion  of  this  action.  Neither  the  contract  l>e- 
tween  the  original  stockholders  and  board  of 
education,  nor  act  of  1860,  contains  an  ex- 
press condition  that  the  title  of  the  property, 
which  became  part  of  the  endowment  fund, 
was  to  ho  held  upon  condition  that  the  col- 
lege be  forever  conducted  and  maintained  at 
Millersburg,  and  nowhere  ^Ise  within  the 
territorial  limits  of  the  annual  conference; 
and  such  condition  exists,  if  at  all,  by  impli- 
cation only.  But  the  law  does  not  presume 
a  party  entitled  to  a  rigiit  or  benefit  of  reser- 
vation claimed  under  contract,  in  the  ab- 
sence of  an  express  stipulation,  except  such 
as  reason  and  justice  dictate.  !Not  only 
those  residing  elsewhere,  but  as  well  resi- 
dents of  Millersburg  and  vicinity,  mnst  bo 
presumed  to  have  regarded  the  establishment 
and  successful  maintenance  of  a  first-claas 
college,  under  the  patronage  and  control  of 
the  annual  conference,  as  the  first  and  main 
consideration  for  the  outlay  of  money  made, 
and  the  particular  locality  as  of  secondifry 
importance;  and,  therefore,  all  that  can  be 
fairly  and  reasonably  implied  in  behalf  of 
the  citizens  of  Millersburg  is  that  they  ex- 
pected and  believed  successful  operation  of 
the  institution  would  prove  compatible  with 
continuance  of  it  at  that  place.  To  now  im- 
ply anything  else  or  more  would  not  only  in- 
volve the  absurdity  of  hazarding  or  sacrific- 
ing an  institution  of  learning,  the  successful 
and  useful  operation  of  which,  within  the 
bounds  of  conference,  was  clearly  the  main 
inducement  for  the  great  outlay  already 
made,  but  be  in  disregard  of  the  rights  and 
interests  of  those  residing  elsewhere  than  at 
Millersburg,  who  have  contributed,  either 
by  purchasing  scholarships  or  donations,  very 
much  more  than  has  been  raised  at  that  place. 
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There  Is  mention  made  in  the  act  of  1860, 
and  also-iu  the  certificates  of  scholarships,  of 
the  college  being  established  at  Millersburg; 
but  tlie  language  used  does  not  Import  an 
agreement  that  it  shall  permanently  remain 
there.  On  the  contrary,  we  think  it  should, 
as  oan  fairly  lie  done,  be  interpreted  as  merely 
descriptive  of  the  institution. 

In  our  opinion,  therefore,  there  exists  no 
contract  or  nndertalcing,  express  or  implied, 
for  continuance  of  the  institution  at  Millers- 
bnrg  any  longer  than  its  useful  and  succeas- 
fnl  operation  requires;  and,  as  the  power  of 
rpmoval  was  conferred  by  the  act  of  1861, 
which  all  parties  interested  must,  manifest- 
ly, have  been  aware  of,  and  which  was  ac- 
cepted and  acquiesced  in  for  more  than  a 
quarter  of  a  century,  it  is  now  too  late  to  call 
it  in  question.  And,  in  the  absence  of  fraud, 
the  board  of  education,  controlled  by  the  an- 
nual conference,  must  be  presumed  to  have 
acted  in  good  faith,  and  under  belief  that 
success  of  the  college  required  the  removal 
from  Millersburg  to  Winchester.  Conse- 
quently, we  need  not  inquire  wtiether  they 
are  or  not  pursuing  the  wisest  policy,  espe- 
cially as  the  evidence  shows  the  college  has 
so  far  been  a  failure  at  its  present  location. 

Judgment  affirmed. 


Arkansas  M.  B.  Co.  v.  Canman. 
{.Supreme  Court  of  Arhaneau.    March  1,  1880.) 

Kursou)  CoKPANnw— APFUuroBS— IXBTBuoiioirB 
•  — Vbbdiot. 

1.  The  word  "satisfy  "should  not  1>e  used  in 
InstmctioDS  on  the  evidence  in  oivU  cases,  as  the 
verdict  should  be  given  on  preponderance  of  evi- 
dence. 

8.  In  an  action  against  a  railroad  company  for 
personal  injuries  caused  by  tbe  deraUment  of  a 
oar,  it  is  error  to  instruct  that,  "if  the  jury  find 
from  the  evidence  that  there  was  a  spread  or  bent 
rail  at  the  time  and  place  of  derailment,  the  iuiy 
may  infer  negligence  from  that  fact,  and  the  bur- 
den of  disproving  it  is  on  the  defendant, "  as  it  as- 
sumes tliat  any  spread  or  bend  in  a  rail  is  negli- 
gence, without  regard  to  its  suIBoiency  to  cause 
&e  derailment,  or  in  some  manner  impair  the  safe> 
^,  of  the  train. 

.  8.  If  the  business  of  a  railroad  does  not  war- 
rant the  running  of  separate  trains  for  freight  and 
passengers,  it  will  not  be  required  to  do  so;  but  if 
th#bnsiness  is  sulHcientlr  large  and  profitable  to 
warrant  it,  and  the  safety  of  passengers  is  endan- 
gered by  having  passenger-coaches  mixed  in  the 
same  train  with  freight-oars,  it  is  the  dnty  of  the 
company  to  run  separate  trains. 

4.  Mansf .  Dig.  Ark.  i  6477,  provides  that,  in  the 
formation  of  mixed  trains,  the  baggage  and  freight 
cars  shall  be  placed  In  front  of  the  passenger- 
coaches.  Held  that,  where  it  was  permissible  for 
a  road  to  use  mixed  trains,  the  law  would  not  re- 
quire bell-pulls  and  air-brakes  to  be  used  on  suoh 
trains  If  it  was  impraoticable  to  do  so;  but  it 
would  require  them  if  it  was  practicable,  and  they 
were  necessary  to  the  security  of  the  passengers. 

&  Mansf.  Dig.  Ark.  §$  5142,  5143,  provide  that 
the  court  may  require  the  JU17,  "in  any  case  in 
which  they  render  a  general  verdict,  to  find  spe- 
cially upon  particular  questions  of  facts,  to  be 
stated  in  writing;"  and  that,  "when  the  special 
flnding  of  facts  is  inconsistent  with  the  general 
verdict,  the  former  controls  the  latter,  and  the 
court  may  give  judgment  accordingly."  Held 
that,  If  the  verdict  is  sustained  by  anv  one  of  two 


or  more  interpretations  of  the  evidence.  It  is  not 
necessary  that  the  jury  should  concur  in  a  special 
finding ;  out  if  they  must  necessarily  agree  on  the 
answer  to  some  particular  question  before  they 
oan  find  the  verdict,  and  Mieir  answer  shows  that 
they  cannot  agree,  the  general  verdict  should  be 
disregarded. 

Appeal  from  circuit  court,  FbllUps  county; 
M.  T.  SAin>BKB,  Judge. 

John  J.  (C  E.  O.  Homor,  for  appellant. 
Stepheruon  A  Trieber  and  B.  W.  Kimball,  for 
i^tpellee. 

Battle,  J.  The  Arkansas  Midland  Rail- 
road Company  is  a  corporation  owning  and 
operating  a  railroad  between  Helena  and 
Clarendon,  in  this  state,  for  the  carriage  of 
passengers  and  freight  to  and  from  its  ter- 
mini and  intervening  points.  -  It  has  never 
run  trains,  exclusive^,  for  transporting  pas- 
sengers, but  tlie  trains  on  which  it  has  car- 
ried them  were  composed  of  passenger  and 
freight  cars,  and  carried  freight.  On  tiie 
12th  of  January,  1888,  for  a  valuable  consid- 
eration, it  undertook  to  carry  O.  G.  Canman, 
as  a  passenger,  on  a  train  composed  of  two 
box-cars,  a  baggage-car,  and  two  passenger- 
coaches,  from  Helena  to  Clarendon.  The 
box  and  baggage  cars  were  placed  in  front  of 
the  coaches.  The  train  was  not  provideil 
with  air-brakes  nor  with  bell-pulls,  but  was 
furnished  with  hand-brakes  and  two  brake- 
men.  Canman  took  a  seat  in  one  of  the 
coaches.  The  train  moved  out,  and  was  run- 
ning at  the  rate  of  about  eight  miles  an  hour, 
and  bad  gone  a  short  distance,  when  the 
eoacb  in  which  Canman  was  seated  left  the 
track,  turned  over,  and  severely  injured  him. 
For  the  damages  he  suffered  in  consequence 
of  the  injuries  received  he  brought  this  ac- 
tion, and  alleged  that  they  were  caused  by 
tbe  negligence  of  the  railroad  company. 

The  foregoing  facts  were  proven  on  the 
trial.  It  was  also  proved  that  the  road-bed 
of  the  defendant  was  ballasted  with  dirt; 
and  evidence  was  adduced  tending  to  prove 
that  it  was  impracticable  to  use  a  bell-rope 
and  air-brakes  on  a  train  composed  of  freight 
and  passenger  cars;  that  the  coach  that  was 
overturned  was  derailed  at  a  point  where  a 
rail  in  the  track,  on  the  east  side,  was  slight- 
ly bent  out  of  line,  and  "a  spike  seemed  to 
be  pushed  towards  the  east;"  and  that,  in 
leaving  the  track,  the  wheels  on  the  oast  side 
of  the  coach  went  between  the  rails,  and  tbe 
others  on  the  outside  and  west  of  the  track. 

Among  other  instructions,  tbe  court  gave 
the  following,  over  the  objections  of  tbe  de- 
fendant, to  the  jury: 

"(1)  Where  a  passenger  for  hire,  being 
carried  on  the  train  of  a  rarlroad  company,  is 
injured  without  fault  of  his  own;  the  law 
presumes  that  the  railroad  company  has  been 
guilty  of  negligence,  which  presumption  the 
railroad  must  remove  by  evidence;  and  if 
the  jury  find  that  plaintiff,  while  a  passenger 
as  aforesaid  on  defendant's  train,  was  in- 
jured witliout  any  fault  of  his  own,  and  the 
defendant  tias  failed  to  satial^  you  by  tbe  ev- 
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idence  introduced  tliat  it  was  not  through  its 
fault  tliat  the  accident  occurred,  or  that  it 
was  caused  by  plaintiff's  own  or  oontributo> 
rj  n^Iigence,  the  verdict  must  be  for  the 
plaintiff. 

"(2)  If  the  jury  find  from  the  evidence 
that  there  was  a  spread  or  bent  rail  at  the 
time  and  place  of  derailment,  the  jury  may 
infer  negligence  from  tliat  fact,  and  the  bur- 
den of  disproving  it  is  on  the  defendant." 

The  defendant  asked,  and  the  court  refused 
to  give,  the  following  Instruction:  "If  ll)e 
jury  find  from  the  testimony  that  the  train 
on  which  plaintiff  was  n  passenger  at  the 
time  he  was  injured  was  a  mixed  train  for 
carrying  passengers  and  freight,  and  that 
such  train  at  the  time  when  such  injury  was 
received  was  not  provided  witli  air-brakes  or 
a  bell-cord,  and  if  they  further  And  from  the 
testimony  that  it  is  not  practicable  to  use  air- 
brakes and  bell-cord  on  such  trains,  then  the 
jury  are  Instructed  that  the  want  of  such  ap- 
pliances was  nut  negligence  in  defendant." 

The  defendant  asked  for  further  instruc- 
tions as  to  the  degree  of  diligence,  care,  skill, 
and  prudence  it  was  bound  to  exercise  in  the 
construction,  maintenance,  and  operation  of 
its  railroad,  which  the  court  refused  to  give. 

The  result  of  the  trial  was  a  verdict  and 
judgment  in  favor  of  plaintiff,  and  an  appeal 
by  the  defendant  to  this  court. 

The  drst  instruction,  construed  in  connec- 
tion with  the  other  instructions  given,  con- 
tained no  errors.  More  appropriate  words, 
however,  and  words  adapted  to  express  the 
idea  intended,  should  have  been  used  instead 
of  the  word  "satisfy."  In  order  to  over^ 
come  the  })resnmption  of  negligence.  It  whs 
not  necessary  for  the  defendant  to  introduce 
evidence  sulflcient  to  convince  the  jury,  be- 
yond a  reasonable  doubt,  that  it  iiad  not  been 
negligent.  "It  is  never  necessary."  says 
the  court  In  Shinn  v.  Tucker,  87  Ark.  589, 
"in  a  civil  case,  that  a  jury  should  be  satis- 
fled  of  the  truth  of  their  verdict,  in  the  sense 
of  resting  upon  it  confidently.  That  princi- 
ple belongs  to  criminal  law.  Civil  verdicts 
should  be  given  on  preponderance  alone  for 
the  party  whose  evidence,  considered  alto- 
gether, oatweigbs  that  of  the  other  as  to  the 
facts  in  issue,  oi  against  the  one  liaving  the 
onus,  if.  on  the  whole,  the  weight  seems  bal- 
anced." 

The  second  instruction  given  was  errone- 
ous. It  assumes  that  any  spread  or  bend  in 
a  rail  is  negligence,  without  regard  to  its 
sufficiency  to  cause  the  derailment  of  a  car, 
or  in  some  manner  impair  the  safety  of  the 
train.  It  is  true  that  the  court  instructed 
the  jury  that,  if  they  found  tliat  the  accident 
to  the  train  was  occasioned  by  a  defect  in 
the  road-bed  or  track,  and  that  "defendant 
had  taken  all  the  means  which  would  have 
been  taken  by  a  oautious  and  prudent  person 
in  the  exercise  of  the  utmost  prudence  to 
prepare  and  maintain  its  road-bed  and  track 
where  the  car  was  derailed,"  the  defendant 
would  not  be  liable:  but  at  the  same  time  it 


told  the  jury,  in  effect,  that,  if  they  found 
that  there  was  a  spread  or  bent  rail  at  the 
time  and  place  of  derailment,  they  might  in- 
fer that  the  defendant  had  not  used  such 
menus  and  prudence,  and  was  guilty  of  neg- 
ligence. 

l^aiiroad  companies  "are  bound  to  the  most 
exact  care  and  diligence,  not  only  in  the 
management  of  trains  and  cars,  but  also  in 
the  structure  and  care  of  the  track,  and  in 
all  the  subsidiary  arrangements  necessary  to 
the  safety  of  passengers."  While  the  law 
demands  the  utmost  care  for  the  safety  of 
the  passenger,  it  does  not  require  railroad 
companies  to  exercise  all  the  care,  skill,  and 
diligence  of  which  the  human  mind  can  con- 
ceive, nor  such  as  will  free  the  transporta- 
tion of  passengers  from  all  possible  peril. 
They  are  not  required,  for  the  purpose  of 
making  their  roads  perfectly  safe,  to  incur 
such  expenses  as  would  make  their  business 
wholly  impracticable,  and  drive  prudent  men 
from  it.  They  are,  however,  independently 
of  iheir  pecuniary  ability  to  do  so,  required 
to  provide  all  things  necessary  to  the  security 
of  the  passenger,  reasouribly  consistent  with 
their  business,  "and  appropriate  to  the  means 
of  conveyitnce  employed  by  them,"  and  to 
adopt  the  highest  degree  of  practical  care, 
diligence,  and  skill  that  is  consistent  with 
the  operating  of  their  roads,  and  that  will 
not  render  their  use  Impracticable  or  in- 
efScient  for  the  in  tended  purposes  of  the  same. 
Railroad  Co.  v.  Derby,  14  How.  486;  Sim- 
mons V.  Steam-Boat  Co.,  97  Mass.  861;  Bail- 
road  Co.  V.  Thompson,  £6111. 138;  Pei-shing  v. 
Kailroitd  Co.,  82  N.  W.  Ret>.  488;  2  Wood,  By. 
Law,  §  301,  pp.  1074,  1079,  and  cases  cited; 
Hutch.  Carr.  g§  502.  529,  and  cases  cited; 
Patt.  By.  Ace.  Law,  §  247. 

In  Railroad  Co.  v.  Horst,  93  U.  8.  291, 
which  was  an  action  against  a  railroad  com- 
pany for  injuries  received  by  the  plaintiff 
while  riding  on  a  cattle  train,  the  court,  after 
saying,  "The  highest  degree  of  carefulness 
and  diligence  is  expressly  exacted"  of  rail- 
way companies,  said:  "The  terms  in  ques- 
tion do  not  mean  all  the  care  and  diligence 
the  human  mind  can  conoeiye  of,  nor  such 
as  will  render  the  transportation  free  frsm 
any  possible  peril,  nor  such  as  would  drive 
the  carrier  from  his  business.  It  does  not, 
for  instance,  require,  with  respect  to  either 
passenger  or  freight  trains,  steel  rails  and 
iron  or  granite  cross-ties,  because  such  ties 
are  less  liable  to  decay,  and  hence  safer  than 
those  of  wood;  nor  upon  freight  trains  air- 
brakes, bell-pulls,  and  a  brakeman  upon  every 
car;  but  it  does  emphatically  require  every- 
thing necessary  to  the  security  of  the  pas- 
senger upon  either,  and  reasonably  consist- 
ent with  the  business  of  the  carrier,  and  the 
meiins  of  conveyance  employed." 

Was  appellant  required  to  run  separate 
passenger  trains  on  its  road?  All  carriers 
are  not  required  to  adopt  like  expensive 
provisions  for  the  safety  of  passengers.  The 
business  of  a  road  might  render  it  unsafe^ 
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use  a  single  track,  an.d  necessary  to  tbe  safety 
of  passengers  to  use  a  double  one.  It  would, 
unquestionably,  be  safer  for  all  railroads  to 
have  two  tracks,  and  run  all  trains  going  in 
the  same  direction  over  the  same  track.  But 
this  does  not  make  it  the  duty  of  all  railroads 
to  have  double  tracks.  The  provisions  re- 
quired to  be  adopted  by  passenger  carriers  for 
the  safety  of  their  passengers  vary  as  the  ex- 
igencies of  the  traffic  and  its  remunerative 
character  demand  and  justify.  A  railway 
constructed  through  a  thinly  settled  country, 
moving  but  little  freight  and  few  passengers, 
and  running  its  trains  ataslow  rate  of  speed, 
cannot  be  expected  to  be  equipped  and  op- 
erated in  the  same  manner  as  is  necessary  in 
the  case  of  a  railway  running  through  a 
densely  populated  territory,  and  moving  a 
large  volume  of  traffic.  So  the  line  of  a  rail- 
road may  be  so  short,  and  the  business  done  by 
it  so  small,  as  to  make  it  unreasonable  to  re- 
quire it  to  run  separate  trains  for  freight  and 
passengers.  If  the  business  done  does  not 
warrant  it,  it  would  be  unreasonable  and  op- 
pressive to  demand  it,  and  it  would  not  be 
required.  But,  on  the  other  band,  if  the 
business  was  sufficiently  large  and  profitable 
to  warrant  it,  and  the  safety  of  ihe  passen- 
gers was  endangered  or  diminished  by  having 
the  passenger-coaches  mixed  in  the  same 
train  with  freight-cars,  it  would  clearly  be 
the  duty  of  the  railway  company  to  run  sepa- 
rate trains. 

If  it  was  not  tbe  duty  of  appellant  to  run 
separate  passenger  trains,  then,  under  the 
statutes  of  this  state,  it  was  its  duty,  in  form- 
ing its  trains,  to  place  the  baggage  and 
freight  cars  in  front  of  the  passenger-coaches. 
Mansf.  Dig.  §  5477.  Under  such  circum- 
stances, the  law  would  not  require  bell-pulls 
and  air-brakes  to  be  used  on  such  trains,  if 
it  was  impracticable  to  do  so.  But,  on  tbe 
other  hand,  if  the  rule  as  to  care  and  dili- 
gence already  laid  down  required  tbem  to  be 
used,  it  was  tbe  duty  of  appellant  to  have 
done  so. 

Another  question  is  presented  for  our  con- 
sideration. The  statutes  of  this  stiite  pro- 
vide that  the  court  may  require  the  jury,  "in 
any  case  in  which  they  render  a  general  ver- 
dict, to  find  specially  upon  particular  ques- 
tions of  facts  to  be  stated  in  writing,"  and 
that.  "  when  the  special  finding  of  facts  is  in- 
consistent with  the  general  verdict,  the  for- 
mer controls  the  latter,  and  the  court  may 
give  judgment  accordingly."  Id.  §§  5142, 
5143.  In  pursuance  of  these  statutes,  the 
court  propounded  interrogatories,  and  gave 
instructions  to  the  jury,  on  motion  of  the  ap- 
pellant, as  follows: 

"(1)  Was  the  derailment  of  tbe  coach  in 
which  plaintiff  was  a  passenger  caused  by 
the  insutflcient  skill  and  care  of  defendant  in 
constructing  its  road-bed? 

"(2)  Was  the  derailment  of  the  coa^h  in 
which  plaintiff  was  a  passenger  caused  by 
the  want  of  skill  and  prudence  of  defendant 
in  maintaining  its  road-bed? 


"(3)  Was  such  derailment  caused  by  the 
defect  in  the  rolling  stock  in  defendant's 
train,  or  any  of  its  appliances? 

"(4)  Was  such  derailment  caused  by  any 
negligence  in  operating  such  train? 

"(5)  If  the  jury  find  negligence  in  either 
case,  they  will  state  in  what  raid  negligence 
consisted. 

"(6)  If  the  jury  find  that  after  the  derail- 
ment of  the  car  the  track  was  torn  up,  and 
the  ties  broken,  they  will  state  whether  tbe 
tearing  up  of  the  track  and  the  breaking  of 
the  ties  contributed  to  the  injury  of  the 
plaintiff,  and,  if  so,  in  what  way  and  to  what 
extent." 

And,  against  the  objection  of  the  defend- 
ant, instructed  the  jury  as  follows: 

"If  the  jury  find  negligence,  and  cannot 
agree  what  the  particular  negligence  was 
which  caused  the  derailment  of  the  car,  they 
may  so  state. 

"If  the  jury  find  that  the  derailment  was 
caused  by  a  bent  rail  or  spreading  of  tbe 
track,  say  80." 

To  each  of  the  interrogatories  the  jury  re- 
sponded: "We  fail  to  agree;"  and  further 
said:  "  We  find  negligence  on  the  part  of  tbe 
defendant,  but  fail  to  agree  as  to  what  par- 
ticular neglect  caused  tbe  derailment  of  the 
train." 

It  is  contended  by  the  appellant  that  tbe 
court  erred  in  instructing  the  jury  that,  if 
they  found  that  the  appellant  had  b^n  guilty 
of  negligence,  and  could  not  agree  as  to  what 
the  negligence  whicli  caused  the  derailment 
was,  they  might  so  state;  and  insists  that, 
before  a  verdict  could  have  been  legally  re- 
turned against  it,  there  must  have  been  an 
agreement  of  the  minds  of  the  12  jurors  aa 
to  the  existence  of  some  particular  fact  con- 
stituting negligence,  and  that  they  must  have 
agreed  on  an  affirmative  answer  to  one  of  tbe 
interrogiitories.  The  correctness  of  this  con- 
tention depends  on  the  evidence.  It  is  not 
necessary  that  a  jury,  in  order  to  find  a  ver- 
dict, should,  in  all  cases,  concur  in  a  single 
view  of  a  transaction  or  occurrence  disclosed 
by  the  evidence.  If  the  verdict  is  sustained 
by  any  one  of  two  or  more  interpretations  of 
the  evidence,  it  cannot  be  Impeached  by 
showing  that  a  part  of  the  jury  proceeded 
upon  one  interpretation,  and  a  part  upon  tbe 
others.  Murray  v.  Insurance  Co.,  96  N.  Y. 
614;  Railway  Co.  T.  Dunleavy,  22  N.  £.  Rep. 
15.  But,  if  they  must  necessarily  agree  upon 
the  answer  to  any  particular  question  before 
they  can  find  a  verdict,  they  would  be  guilty 
of  a  violation  of  duty,  if  they  returned  a  gen- 
eral verdict  without  doing  so.  Ebersole  v. 
Railroad  Co.,  23  Hun,  114.  If  they  should 
reply  to  such  a  question  to  the  effect  they 
cannot  agree,  the  court  ought  not  to  receive 
their  verdict,  as  the  reply  and  verdict,  in  that 
case,  would  be  in  irreconcilable  conflict. 
As  to  the  consistency  of  the  verdict,  and  the 
answers  of  the  jury  to  the  interrogatories 
in  this  case,  we  express  no  opinion. 

Reversed. 
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Harris  v.  Townsend. 
(Supreme  Court  of  Arkansas.    Jan.  18, 1800.) 

Ke8  Adjudioata — Forms  of  Action. 

In  an  action  by  a  partner  against  his  oo- 
]»rteer  for  Injury  to  partnership  property,  it  ap- 
peared that  plaintiff  formerly  brought  suit  in 
equity  to  restrain  defendant  from  unlawfully  in- 
terfering with  such  property,  in  which  suit  de- 
fendant filed  a  cross-complaint,  asking  for  dis- 
solution and  settlement  of  the  partnership,  to 
which  plaintifC  set  up  a  connter-olaim  for  the  dam- 
ages alleged  la  the  present  action.  Held,  that  a 
plea  of  res  euljudicata  was  good,  as  the  injury  to 
the  property  was  oognizable  in  equity  in  a  suit 
for  final  settlement,  and,  if  not,  the  difference  be- 
tween suite  in  equity  and  actions  at  law,  in  Arkan- 
sas, being  in  the  mode  of  trial  by  the  same  court, 
the  judgment  rendered  without  objection  was  not 
yold. 

Appeal  from  circuit  court,  Clark  county; 
B.  D.  H£ARN,  Judge. 

Action  by  James  S.  Townaend.  against  S. 
S.  Harris,  defendant  and  appellant.  Tlie 
complaint  alleges  ttiat  "about  the  6tli  day  of 
March,  1887,  the  parties  hereto  entered  into 
a  partnensbip  for  the  purpose  of  editing  and 
publiabing  the  Arkadelphia  News,  a  weekly 
newspaper,  defendant  being  publisher,  and 
plainliS  editor.  About  the  20th  day  of  July, 
1887,  being  the  day  of  publication,  defendant, 
having  possession  of  the  only  key  to  the  office 
of  publication,  wickedly,  maliciously,  and 
with  the  intent  to  stop  the  publication  of 
said  paper,  without  consulting  plaintifF,  and 
against  his  will,  locked  the  door  of  said  print- 
ing-oflSce,  carried  therefrom  the  joint  lever 
of  the  press,  without  which  it  could  not  be 
run,  and  also  took  the  half-printed  paper  for 
that  week,  and  secreted  them  so  that  plaintiff 
was  unable  to  get  possession  of  the  same,  or 
to  have  them  in  the  office,  until  an  order  of 
tbe  chancery  court  commanded  him  to  replace 
them;  that  by  reason  of  said  un business-like 
conduct  tbe  newspaper  was  suspended  for 
alH>ut  two  months,  and  many  of  its  subscrib- 
ers and  advertising  patrons  were  driven  away, 
to  the  great  damage  of  the  appellee  in  the 
sum  of  two  hundred  dollars."  Defendant  set 
up  a  plea  of  res  adjudU-.ata,  and  a  denial  of 
the  damage  alleged,  and  an  allegation  that 
the  property  was  taken  by  defendant  in  order 
to  prevent  the  continuance  of  the  partnership 
against  bis  will:  The  plea  of  res  adjudicata 
was  heard  by  the  court  without  a  jury,  and 
the  following  findings  of  fact  and  law  made: 
"That  previous  to  July  20,  1887,  plaintiff 
and  defendant  were  engaged  as  partners  in 
running  a  newspaper  in  Arkadelphia,  called 
the  Arkadelphia  Xews;  that  on  the  25th  day 
of  Jnly,  1887,  plaintiff  herein  brought  a 
chancery  suit  on  the  equity  side  of  this  court, 
numbered  859;  that  defendant  herein  was  de- 
fendant in  that  suit ;  that  plaintiff's  complaint 
asked  for  a  permanent  injunction  restraining 
the  defendant  from  unlawfully  interfering 
with  the  partnership  property,  alleging  cer- 
tain recklessand  unbuainess-likeconduct  upon 
defendant's  part;  that  on  the  1st  of  August, 
1887,  this  defendant  in  that  suit  filed  an  an- 
swer and  cross-complaint  asking  that  said 
partnership  be  dissolved,  and  for  a  settlement 


of  the  same.  On  August  6,  1887,  plnintiff 
in  that  suit  filed  his  answer  to  the  cross-com- 
plaint of  this  defendant,  and  in  that  answer 
one  of  the  paragraphs  set  up  a  counter-claim 
for  damages  sustained  by  plaintiff  herein,  al- 
leging the  same  cause  of  action  set  up  in  the 
complaint  herein,  and  claiming  the  same 
amount  of  damages  asked  in  the  complaint 
by  the  plaintiff;  that  no  objection  appears  to 
have  been  raised  on  the  part  of  defendant  to 
the  counter-claim,  and  that  it  nowhere  ap- 
pears from  the  record  in  tliat  cause  that  the 
said  counter-claim  was  ever  withdrawn  by 
plaintiff;  that  defendant  did  not  demur  to 
said  counter-claim,  nor  move  to  transfer  it  to 
the  common-law  docket;  that  plaintiff  did 
not  ask  said  chancery  court  to  order  the  issue 
on  this  counter-claim  to  be  tried  by  the  jury; 

that  the  court,  on  the day  of  December, 

1887,  made  a  final  decree  in  said  cause  set- 
tling all  the  matter  properly  put  in  issue  in 
said  cause.  The  court  finds  ttiat  the  acts 
complained  of  in  the  compaint  herein  were 
committed  by  one  partner,  to  the  partrt^rsliip 
property,  while  the  partnership  existed.  Tlie 
court  finds,  as  matter  of  law,  that  a  court  of 
equity  had  no  jurisdiction  in  suits  by  one 
partner  to  obtain  damages  for  the  tortious 
acts  of  another  partner  to  tbe  partnership 
property  while  the  partnership  lasted,  to 
award  damages,  and  that  the  answer  to  the 
cross-complaint  in  the  chancery  suit  herein 
raised  no  issue  triable  in  a  court  of  equity, 
even  though  defendant  did  not  object  to  the 
trial  of  tliat  issue  in  that  case;  that  a  court 
of  equity  cannot  award  damages  for  a  tort  by 
a  partner  to  partnership  property.  The  court 
therefore  finds,  as  matter  of  law,  that  tbe  de- 
cree of  the  Clark  chancery  court  in  the  case 
of  Townsend  v.  Harris,  No.  859,  on  chancery 

docket,  rendered  on day  of  Decern  ber» 

1887,  does  not  bar  this  suit  between  the  same 
parties,  and  consequently  the  cause  of  action 
set  forth  in  plaintiff's  complaint  herein  is 
not  res  adyiidioata." 

Crawford  <t  Crawford,  for  appellant.  Jfur- 
ry  &  Kensworthy,  for  appellee. 

Feb  Cubiam .  Tbe  authorities  cited  by  the 
appellee  are  to  the  effect  that  an  action  by  a 
partner  against  his  copartner  for  injury  done 
to  the  partnership  property  is  cognizable  in  a 
court  of  law.  None  go  to  the  extent  Ot 
holding  that  the  matter  is  not  cognizable  in 
a  court  of  equity,  in  an  action  of  account  for 
final  settlement.  But,  even  if  the  issue  was 
not  properly  cognizable  in  equity,  can  it  l>e 
held  that  the  judgment  is  void?  Under  the 
Code,  a  plaintiff  is  only  required  to  make  a 
plain  statement  of  his  case  in  his  complaint. 
If  the  case  stated  would  formerly  have  been 
an  action  at  law,  either  party  is  entitled  to  a 
trial  by  jury  after  the  manner  of  the  common 
law;  but,  if  the  cause  as  stated  would  have 
been  distinctly  equitable  under  the  old  system, 
then  it  is  triable  according  to  the  former 
chancery  method.  That  is  the  8ul>stantial 
difference  between  law  and  equity  under  the 
new  procedure.    It  does  not  recognize  one 
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Jndge  as  presiding  over  separate  tribunals, 
the  clasti  of  wliose  jurisdiction  confounds  the 
practitioner,  and  ruins  the  suitor.  One  court, 
endowed  with  the  power  to  try  all  causes,  ad- 
ministers the  whole  law.  For  its  conven- 
ience, separate  dockets  are  kept  for  the  two 
classes  of  cases.  If  no  objection  is  made  to 
the  form  of  trial,— that  is,  whether  it  shall 
be  .tccording  to  the  common-law  or  cbanceiy 
practice, — it  is  adjudged  not  to  be  error  to 
try  a  common-law  case  according  to  equity 
practice,  or  an  equitable  case  according  to  tlie 
practice  of  the  common  law.  Organ  v.  Bail- 
way  Co.,  51  Ark.  235,  11  S.  W.  Rep.  96.  It 
follows  that  if  objection  is  made,  and  the  court 
applies  the  wrong  form  of  trial  to  the  case  in 
hand,  it  commits  only  an  error  in  the  exercise 
of  rightful  jurisdiction,  because  the  power  to 
determine  the  cause,  and  the  method  by  which 
it  shall  be  tried,  is  devolved  upon  it.  An  er- 
roneous judgment  pronouncfd  in  such  a  case 
is  not  a  nullity.  On  the  finding  of  the  court, 
its  judgment  should  have  been  for  the  appel- 
lant upon  bis  plea  of  res  adjudkata,  and  such 
judgment  will  t)e  rendered  here. 


Lambkrt  «.  EsTJca. 

{Svjmime  Court  of  Missouri.    B^8b.  24, 1890.) 

CorBVAsna  o»  Tttlb— Breach— Evtdbsob—Mbas- 
vne  Of  Damaobs. 
1.  A  grantee  who  Ib  threatened  with  an  action 
of  ejeotment  may  surrender  possemion  and  sushis 
grantor  for  breach  of  covenant  without  waitinK  to 
oe  evicted,  but  he  assumes  the  risk  of  showing  that 
the  person  to  whom  he  surrendered  possession  had 
the  paramount  title. 

3.  The  measure  of  damages  in  such  case  is  the 
purchase  price,  with  6  per  cent  interest  from  the 
ttme  of  surrenaering  possession. 

8.  Bridenoe  as  to  whether  the  grrantee  paid  the 
oonsideratlon  expressed  in  the  deed  is  admissible 
to  show  the  amount  of  damages  suffered. 

4.  The  grantor  cannot  set  up  the  InsutBciency 
of  the  description  in  his  deed  to  escape  liabtlitT  on 
bis  covenants,  especially  where  the  land  could  be 
and  was  actually  located  in  aooordance  therewith 
by  those  familiar  with  the  locality. 

Appeal  from  circuit  court,  Oape  GIrardeaa 
county. 

W.  H.  Miller,  for  appellant.  Wilton  Cra- 
mer, for  respondent. 

Shbrwood,  J.  Action  for  breach  of  the 
covenants  of  warranty  in  a  deed  of  land,  the 
covenants  being  the  ordinary  statutory  ones. 
The  land  is  situate  in  the  counties  of  Bollin- 
ger and  Cape  Girardeau,  and  is  described  in 
the  deed  thus:  "Commencing  at  a  rock  for  a 
corner,  marked  thus,  •  X,'  about  90  yards  up 
Big  Whitewater,  from  the  mill  of  'Bates  and 
Lambert, — said  rock,  or  beginning  corner, 
stands  on  the  west  bank  of  Big  Whitewater; 
thence  run  up  a  drain,  in  a  south-west  course, 
to  a  stone  for  a  corner,  marked  thus,  'X;' 
thence  run  a  north-west  course,  so  as  to  in- 
clude the  house  and  garden  where  the  said 
Felix  Q.  Lambert  now  lives,  to  a  stone  for  a 


corner,  marked  thus,  ;X:'  thence  running 
east,  to  a  stone  for  a  corner,  marked  thus, 
'X,'  on  the  bank  of  Big  Whitewater,  so  as  to 
include  the  spring,  to  the  beginning  corner, — 
all  of  which  is  in  sections  31  and  32,  in  town- 
ship S3  north,  of  range  11  east,  and  contain- 
ing about  four  acres."  The  answer  was  a 
general  denial,  and  also  collusion  between 
plaintiff  and  Bollinger,  who  was  shown  by 
plai  ntiif  upon  the  trial  to  have  the  paper  title. 
The  controversy  is  in  regard  to  that  portion 
of  the  land  lying  in  Bollinger  county.  To 
overcome  the  paper  title,  the  defendant  at- 
tempted to  show  a  title  by  limitation. 

The  plaintiff  was  not  evicted  by  Bollinger, 
but  was  served  by  him  with  notices  demand- 
ing possession,  and  was  threatened  with  an 
action  of  ejectment,  and  thereupon  yielded 
the  possession  to  Bollinger,  and  brought  his 
action  as  aforesaid.  Plaintiff  was  not  com- 
pelled to  wait  until  his  eviction  occurred.  lie 
had  a  right  to  yield  possession  to  tlie  bolder 
of  the  paramount  title,  taking  upon  himself, 
however,  the  risk  of  showing  that  Bollinger 
had  that  title.  Hall  v.  Bray,  51  Mo.  288; 
Morgan  v.  liailway  Co.,  68  Mo.  129:  Ward  v. 
Ashbrook,  78  Mo.  515,  and  cases  cited.  And 
the  measure  of  his  damages  is  the  purchase 
money,  with  6  per  cent,  interest  from  the 
time  of  yielding  possession.  Hutchins  v. 
Roundtree,  77  Mo.  500.  Instructions  were 
given  in  behalf  of  plaintiff  in  conformity  to 
the  foregoing  views,  and  instructions  were 
also  given  in  behalf  of  the  defendant  as  to 
the  effect  of  10  years'  adverse  possession  on 
the  part  of  defendant  and  those  under  wliom 
he  claimed.  The  Jury  found  for  the  plaintiff, 
giving  him  a  certain  amount  of  damages. 

There  was  error  In  the  refusal  of  the  court 
to  permit  the  defendant  to  testify  whether  the 
plaintiff  had  paid  the  consideration  expressed 
in  the  deed.  This  question  went  fo  the  very 
heart  of  the  plaintiff's  cause  of  action,  be- 
cause, if  he  paid  no  consideration,  it  stands 
to  reason  he  had  suffered  no  damage,  and  was 
not  entitled  to  recover  what  he  had  not  paid. 
The  effect  of  the  testimony  offered  on  this 
point  was  not  to  overthrow  the  deed  »■*  a  con- 
veyance, but  merely  to  show  just  what  was 
the  amount  paid,  if  any,  or  tliat  none  at  all 
was  paid.  Kawle,  Cov.  (5th.  Ed.)  §§  173. 
174,  and  cases  cited;  1  Sedg.  Dam.  (7tb.  Ed.) 
842,  and  cases  cjted;  8  Washb.  Real  Prop. 
(5th  Ed.)  401,  402;  Bobb  v.  Bobb,  89  Mo. 
411,  4  8.  W.  Rep.  511,  and  eases  cited. 

Now,  in  relation  to  the  description  in  the 
deed,  it  is  certainly  very  peculiar;  but  it 
seems  it  was  capable  of  being  located,  and  was 
located,  by  those  familiar  with  the  loous  in  quo. 
Apart  from  this,  the  defendant  would  lie  es- 
topped from  asserting  that  his  deed,  owing  to 
a  faulty  description,  conveyed  nothing,  and 
therefore  he  could  escape  a  judgment  on  bis 
covenants.  For  the  error  aforesaid  the  judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed.   Ali  concur. 
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State  ex  ret.  Radcliff  et  al.  v.  Badcuff 

et  al. 

{Supreme  Court  of  MiaemtrL   Feb.  M,  1890.) 

OUABDIAir   AST)  WaKD. 

A  gnardlan  wbo  bad  reeeived  various 
■moviiita  01  r«Dt  for  land  devised  to  bis  wards,  and 
bad  sold  it  under  order  of  court,  was  directed,  on 
approval  of  tbe  sale,  to  execute  deeds  to  the  pur- 
chasers on  their  severally  exeonting  mortgages  to 
secure  the  deferred  payments.  After  receiving 
tjie  first  payments  and  additional  rent,  he,  together 
with  his  wife  and  oldest  ward,  delivered  ouitclaim 
deeds  to  the  purohasers.  No  guardian's  deed  was 
executed,  nor  did  the  purchasers  execute  mort- 
gages for  the  deferred  pajrments,  or  ever  pay 
any  of  it.  The  will  under  which  the  wards  claimed 
the  land  was  subsequently  set  aside,  and,  in  a 
suit  for  partition  between  tbe  heirs,  including 
the  guardian,  he  was  charged  with  converting  the 
rents,  and  answered,  setting  up  the  sale,  and  pray- 
ing that  it  be  offset  against  nis  share  of  the  estate. 
The  decree  directed  payment  of  other  claims  out  of 
his  share.  It  did  not  appear  how  tbe  balance  thereof 
was  decreed  to  be  distributed,  but  there  was  evi- 
dence that  it  was  paid  out  on  sundry  accounts, 
and  that  the  purchasers,  who  had  again  pur- 
chased at  the  partition  sale,  were  reimbursed 
out  of  the  guardian's  share  to  an  unknown  extent. 
The  probate  court  afterwards  discharged  tbe  guard- 
ian on  his  statement  that  since  his  appointment  he 
had  received  no  money  or  other  property  of  his 
wards.  Held,  that  tbe  facts  failed  to  show  that 
tbe  guardian  had  received  any  money  belonging 
to  his  wards. 

Appeal  from  circuit  court,  Cnss  county. 
Hailty  A  Bwmey,  and  George  Bird,  for  ap- 
pellants.   A.  Comingo,  for  respondents. 

Brace,  J.  This  is  an  action  on  a  guard- 
inn's  Ijond.  George  Uadclitf ,  the  principal  in 
the  l)ond,  made  default,  and  the  case  was  dis- 
missed as  to  him,  and  tried  before  the  court, 
without  a  jury,  upon  the  answer  of  the  other 
two  defendants,  Elijah  Davis  and  Thomas 
Courtney,  bis  sureties.  The  issues  were 
found,  and  judgment  rendered  for  said  de- 
fendants, and  tiie  relators  appealed.  Benja- 
min Biidcliff  died  in  the  state  of  Ohio,  in  the 
the  yeai- 1869,  seised  of  a  lar^e  landed  estate 
in  Ficlcaway  county,  in  that  state,  leaving 
surviving  bin)  a  number  of  children,  of  whom 
the  siud  George  RadclifC  was  one,  and  several 
grandchildren,  his  only  heirs  at  law.  ]3y  an 
instrument  in  writing  purporting  to  be  his  last 
will  and  testament,  there  was  dt- vised  to  the 
relators,  cliildren  of  the  said  George,  certain 
tracts  of  bis  said  land  therein  described.  This 
instrument  was  proven  as  the  will  of  the  said 
Benjamin  in  the  probate  coui-t  of  Hckaway 
county,  in  said  state,  on  the  28tb  of  June, 
1869.  At  that  time  the  said  George,  with  his 
family,  was  residing  in  Cass  county,  Mo., 
where  he  continued  to  reside  until  the  com- 
mencement of  this  suit.  On  the  16th  of  Au- 
gust, 1870.  a  suit  was  instituted  in  the  com- 
mon pleas  court  of  said  county  to  set  aside 
ssid  Instrument  of  writing  by  some  of  the 
heirs  at  law  of  the  said  Benjamin,  to  which 
all  the  other  heirs  at  law,  including  the  said 
George,  and  the  relators,  as  devisees  under 
instrument,  were  made  parties.  It  seems 
that  some  of  the  real  estate  devised  to  George's 
children  was  rented  at  tbe  time  of  Benja- 
min's death,  and  that  during  the  year  1870 
tbe  said  George  received,  either  from  the  ten- 


ants directly,  or  through  the  attorneys  he  had 
employed  to  represent  him  iu  the  will  contest, 
according  to  bis  evidence  introduced  by  the 
plaintiff,  sums  amounting  to  $210.  On  the 
15tb  of  March,  1871,  the  said  George  was  by 
the  probate  court  of  Cass  county  appointed 
curator  of  tbe  estate  of  his  children,  the  re- 
latoia  herein,  and  executed  the  bond  sued  on, 
with  said  defendants  Davis  and  Courtney  as 
his  sureties,  conditioned  that  he,  tlie  said 
George,  siiould  faithfully  discliarge  his  duties 
as  curator  of  the  estate  of  said  children  left 
them  by  tlieir  grandfather,  tbe  said  Benjap 
min,  and  account  for,  pay,  and  deliver  all 
money  and  property  of  said  estate  as  required 
by  law,  etc.;  and,  according  to  his  testimony, 
in  tbe  years  1872  and  187S  he  received  fur- 
ther su  ins  for  rent  amounting  to  $531.33.  On 
the  18th  of  February,  1874.  the  said  George, 
through  his.attorueys,  procured  an  order  to  be 
made  by  the  probate  court  of  Pickaway  coun- 
ty authorizing  him,  as  guardian  oC  his  said 
children,  to  sell  their  real  estate  in  said  coun- 
ty at  private  sale. — one-third  cash,  one-third 
to  be  paid  in  two,  and  one-third  in  tiiree. 
years;  deferred  payments  to  bear  6  per  cent., 
and  to  be  secured  by  mortgage  on  the  premi- 
ses sold.  On  tbe  16th  of  March,  1874,  a  re- 
port of  sales  under  said  order  of  court  was 
made  to  said  court  through  the  attorneys  of 
the  said  George,  of  the  several  tracts  so  de- 
vised to  different  parties;  and  thereupon  tiie 
sales  were  approved  by  said  court,  and  said 
guardian  was  ordered  to  execute  deeds  to  the 
the  purchasers  upon  their  severally  executing 
mortgages  upon  the  premises  purchased  to 
secure  the  deferred  payments. 

The  evidence  tends  to  show  that  tbe  attor- 
neys collected  from  the  purchasers  the  first 
payment  on  these  sales,  and  about  the  1st 
of  May,  1874,  paid  the  same  over  to  George. 
Tbe  amount  which  he  testiOes  he  received 
from  these  payments  and  additional  rents  on 
account  of  the  supposed  estate  of  bis  chil- 
dren about  this  time  was  Sl,576.  On  the 
12th  of  May,  1874,  he  and  bis  wife,  and  his 
oldest  daughter  executed  a  quitclaim  deed 
to  each  of  three  of  these  purchasers  for 
the  tracts  of  land  that  each  bad  purchased. 
These  deeds  were  delivered  to  these  purchas- 
ers. No  guardian's  deed  was  ever  delivered 
to  any  of  them;  nor  did  they  ever  execute 
mortgages  to  secure  the  remaiuder  of  tlie 
purchase  money,  or  did  they  ever  pay  any  of 
it.  On  the  22d  of  June,  1874.  the  will  suit 
coming  on  for  trial  in  the  common  pleas  court 
of  Pickaway  county,  tbe  said  instrument  of 
writing,  pur[)orting  to  be  the  last  will  and 
testament  of  Benjamin  Badcliff,  was,  by  the 
verdict  of  a  jury,  and  the  judgment  of  said 
court,  set  aside  and  for  naught  held;  and 
thereafter,  on  tbe  27th  of  June,  1874,  a  suit 
was  instituted  in  said  court  by  some  of  the 
heirs  at  law  of  the  said  Benjamin  against  the 
others,  in  which  tbe  said  George  was  made  a 
party  defendant,  for  partition  among  such 
heirs  of  all  the  real  estate  of  which  said  in- 
testate died  seised,  including  the  lands  pur- 
ported to  have  been  devised  by  said  uostrj- 
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meDt  of  writing  to  tlie  relators,  in  which 
suit,  in  the  answer  of  the  guardian  of  one  of 
the  minor  defendants,  it  was  charged  that 
the  said  Gieorge  bad,  since  the  death  of  said 
intestate,  received  and  converted  to  his  own 
use  92,000  of  the  rents  and  profits  of  said 
last  mentioned  lands;  and  it  was  prayed  that, 
in  the  partition  of  the  real  estate  sought  to 
be  divided,  he  be  compelled  to  account  for 
the  same;  and  the  said  George,  in  his  an- 
swer, set  out  that  after  the  probate  of  the  in- 
strument of  writing  aforesHid,  and  before  it 
was  annulled,  be,  aa  guardian  of  his  chil- 
dren, by  a  proceeding  in  the  probate  court  of 
Pickaway  connty,  had  sold  tlie  land  thereby 
devised  to  his  children  to  third  persons,  who 
are  innocent  purchasers,  and  prayed  that  said 
tracts  be  included  and  set  oflf  to  bim  in  bis 
portion  of  the  real  estate  of  liis  father  sought 
to  be  devised.  In  the  decree  of  the  partition, 
the  interest  of  the  said  George  was  found  to 
be  an  undivided  eighth  of  all  the  lands  of 
which  his  father  died  seised,  and,  upon  re- 
port of  the  commissioners  appointed  to  make 
partition,  said  lands  having  been  found  not 
susceptible  of  division  in  kind,  were  ordered 
to  be  sold,  were  sold,  and  on  the  12tli  of 
May,  1875,  the  proceeds  other  than  the  share 
of  George  were  ordered  to  be  distributed 
among  the  other  heirs  at  law,  parties  to  the 
suit,  which  was  accordingly  done,  and  deeds 
made  to  the  purchasers.  Out  of  the  share 
of  George  Radcliff  the  court  ordered  payment 
of  certain  judgment  liens  created  by  him  in 
favor  of  other  parties  to  the  suit,  reserved 
the  question  of  the  further  distribution  of  his 
share,  ordered  tliat  the  parties  who  had  pur- 
chased of  bim  as  guardian  be  made  parties 
defendant,  and  granted  them  leave  to  die 
answers  and  cross-petitions,  which  was  done. 
The  record  fails  to  show  these  petitions  and 
answers,  or  what,  if  any,  action  was  had  by 
the  court  upon  them.  It  seems  that  the  pur- 
chasers from  George  were  in  possession  of 
the  lands  purchased  from  bim,  and  again  be- 
came purchasers  of  the  same  lands  at  the  par- 
tition sale,  and,  after  an  order,  subsequent- 
ly made,  allowing  one  of  them  for  improve- 
ments made  before  the  latter  sale,  and  releas- 
ing him  from  rent,  the  partition  suit,  after 
several  continuances,  went  off  the  docket. 
The  net  share  of  George  BadclifT  in  the  pro- 
ceeds of  the  partition  sales  amounted  to 
95,370.  The  judgment  liens  ordered  to  he 
paid  out  of  it  amounted  to  92,947.  The  bal- 
ance seems  to  have  been  paid  out  by  the  sher^ 
itt  and  attorneys,  as  appears  by  a  balance 
sheet  filed  as  an  exhibit  with  the  deposition 
of  one  of  the  lawyers,  to  divers  persons,  on 
sundry  accounts, — some  of  it  to  George  Bad- 
clifT; but  what  amount,  if  any,  went  to  re- 
imburse those  purchasers  who  made  the  first 
payment  to  him  on  the  sales  made  by  him  as 
guardian,  does  not  appear.  Two  of  these 
purchasers,  however,  admit  that  they  received 
something  back  out  of  his  share.  At  the 
August  term,  1880,  of  the  probate  court  of 
Cass  county,  the  said  George  Radcliff,  as  cu- 
rator of  the  estate  of  the  relators,  filed  a  writ- 


ten statement  that  since  his  appointment  no 
money,  property,  or  effects,  real  or  personal. 
belonging  to  said  minors,  or  either  of  them, 
had  come  to  bis  knowledge  or  possession,  and 
praying  that  said  cnratorship  be  discontinued ; 
and  it  was  accordingly  so  ordered  by  said 
court. 

On  the  lOtb  of  June,  1886,  this  suit  was 
commenced;  the  breach  assigned,  in  sub- 
stance, being  that  the  said  George  BadclifT, 
as  curator  of  the  relators,  came  into  the  pos- 
session of  the  sum  of  $2,317.23  from  the  es- 
tate of  the  said  Benjamin  Baddiff,  deceased, 
belonging  to  the  said  relators,  which  he  failed 
to  leave  out  for  their  use,  but  appropriated 
to  his  own  use,  and  has  failed,  neglected,  and 
refused,  and  still  doth  refuse,  to  account  for, 
and  pay  the  same  to  relators.  The  circuit 
court  failed  to  discover  in  the  foregoing  facts 
that  the  said  curator  had  received  from  the 
estate  of  Benjamin  Badcliff,  or  from  any 
other  source,  any  sum  of  money  belonging  to 
the  said  relators;  and  we  confess  our  inabil- 
ity in  those  facts  to  make  such  a  discovery. 
The  defendants,  the  sureties  of  said  curator, 
bound  themselves  that  he  should  account  to 
them  for  all  moneys  that  might  come  into 
his  possession  from  that  estate  belonging  to 
them:  but  they  did  not  bind  themselves  that 
he  should  account  to  them  for  any  moneys 
that  might  come  into  bis  bands  from  any 
source  that  did  not  belong  to  them.  The  fart 
that  be  may  have  received  moneys  from  that 
estate,  or  from  other  persons,  which  did  not 
belong  to  bim,  and  which  he  may  have  con- 
verted to  his  own  use,  and  which  the  persons 
to  whom  it  did  belong  may  not  be  able  to  re- 
cover from  bim,  cannot  have  the  effect  of  ren- 
dering these  defendants  liable  on  their  bond. 
The  evidence  fails  to  show  that  the  relators 
ever  bad  any  esteto  for  the  preservation  of 
which  this  bond  was  given.  As  there  was 
nothing  to  preserve,  there  was  nothing  to 
waste;  and,  if  nothing  was  wasted,  the  sure- 
ties are  liable  for  nothing.  The  judgment  of 
the  circuit  court  is  aifirmed.    All  concur. 


HuQH£8  V.  Bbown  et  aL 

{Supreme  Court  (tf  Tennettee.    Feb.  27, 1880.) 
LiKiTXTioK  OF  Actions — Equitt. 

1.  Code  Tenn.  (  2755,  provides  tbat  when  asntt 
is  oonunenoed  in  time,  and  a  decree  is  rendered 
against  the  complainant  on  any  ground  not  con- 
cluding his  right  of  action,  a  new  suit  may  be 
brought  within  one  year.  Complainant  brought 
suit  to  subject  a  trust-estate  to  the  payment  of  a 
claim.  The  trust  was  for  B.  for  life,  remainder  to 
her  children.  B.  and  her  husband  and  D.,  as  trus- 
tee, were  made  defendants;  but  it  appeared  tliat 
T>.  had  been  discharged  from  his  trusteeship,  and 
the  suit  was  dlsmiBEked  beoansethe  remainder-men 
were  not  made  defendants.  Held,  that  this  suit 
could  not  be  connected  with  a  suit  oommen<»d 
within  a  year  thereafter,  against  the  proper  de- 
fendants, so  as  to  save  the  bar  of  the  statute  of 
limitations. 

2.  Complainant,  as  executor  of  a  will  which 
created  a  trust,  made  certain  advances  to  the  trus- 
tee for  the  purchase  of  property  for  the  cestui  que 
trust,  which  were  supposed  to  be  the  amount  of 
the  interest  of  the  cestui  qpie  trust  under  the  will. 
But,  to  protect  himself  in  case  it  should  turn  out 
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OB  final  settlement  of  th«  exeontor's  aooonnts  tbat 
he  had  ad  tranced  too  mvch,  oomplainant  took  back 
a  bond  from  the  trustee,  oonditioned  to  refund  to 
him  any  sum  in  ezceas  of  the  true  share  of  the 
cestui  gue  trugt.  It  being  found  that  the  advance 
bad  Moa  too  latRe,  complainant  took  judgment 
againat  the  trostee  and  his  sureties  for  the  excess, 
but  the  trustee  and  his  sureties  were  Insolvent. 
After  this  judgment  was  barred  by  limitation, 
complainant  brought  stdt  to  subject  the  trust- es- 
tate to  the  payment  of  the  excessive  advance. 
Held,  that  his  equitable  remedy  was  barred,  as 
well  aa  his  legal  remedy. 

Appeal  from  chancery  court,  Williamson 
county;  Andrew  Ali.ison.  Chancellor. 

Jesse  &.  Wallaoe,  for  appellant.  If.  IT. 
Cox,  for  appellees. 

LuRTON,  J.  Complainant's  bill  is  filed  for 
the  purpose  of  enforcing  out  of  the  trust-es- 
tate payment  of  a  debt  created  by  the  trustee 
for  the  benefit  of  the  trust.  The  property 
vfaicb  he  seeks  to  charge  is  a  tract  of  land, 
with  the  improvements,  held  in  trust  for  the 
support  and  maintenance  of  the  defendant, 
Mrs.  Yirginia  Brown,  and  her  children,  re- 
mainder at  death  of  Mrs.  Brown  to  her  chil- 
dren then  living  and  the  representatives  of 
such  as  are  dead.  In  default  of  such  issue, 
then  the  remainder  is  devised  to  the  surviv- 
ing sisters  of  Mrs.  Brown,  and  on  the  death 
of  such  survivors  to  the  issue  of  such.  This 
land  was  purchased  by  the  trustee  at  a  chan- 
cery sale  had  for  the  purpose  of  enforcing  a 
vendor's  lien  in  favor  of  complainant  as  the 
executor  of  the  will  of  Mra.  Brown's  father. 
The  bid  of  Davis,  as  trustee,  was,  upon  ap- 
plication of  Mrs.  Brown,  credited  with  what 
Was  then  supposed  to  be  the  interest  of  Da- 
vis' cestui  que  trunt  under  the  will  of  com- 
plainant's testator.  To  protect  complainant 
in  event  it  should  turn  out  that  this  credit 
was  in  excess  of  the  share  of  his  cestui  que 
trust,  Davis  was  required  to  execute  a  re- 
funding bond,  with  two  sureties,  conditioned, 
upon  final  settlement  of  complainant's  ac- 
count as  executor,  to  refund  to  him  any  sum 
in  excess  of  the  true  share  of  the  cestui  que 
trust  by  reason  of  this  credit.  Upon  execu- 
tion of  this  bond,  title  was  vested  in  T.  H. 
Davis  as  trustee,  no  lien  being  retained  by 
reason  of  the  circumstances  under  which  the 
purchase  money  was  paid.  Upon  the  final 
settlement  of  the  executor's  accounts  in  the 
chancery  court,  it  was  ascertained  that  the 
interest  of  Mrs.  Brown  liad  been  largely  over- 
paid, and  on  October  24,  1870,  summary 
judgment  was  rendered  on  the  refunding 
bond  theretofore  executed  against  Davis  as 
trustee  and  his  sureties  on  the  bond,  and  exe- 
cution was  awarded.  The  children  of  Mrs. 
Brown  were  not  parties  to  any  of  tlie  con- 
solidated causes  in  which  the  proceedings 
just  recited  were  had,  tliough  their  motlier 
and  the  trustee  Davis  were.  A  part  of  this 
decree  of  Octolwr,  1870,  has  been  paid  oS. 
Davis,  as  trustee,  received  no  fund  whatever, 
and  the  entire  trust  fund  is  represented  by 
the  lands  so  purchased  by  him.  He  and  his 
sureties  are  insolvent,  so  that  notliing  has 
been  or  can  be  made  off  of  them.    This  bill  is 


filed  against  all  of  the  cestuis  que  trustenttot 
the  purpose  of  collecting  the  balance  due  on 
the  decree  as  a  charge  upon  the  trust-estate. 
The  first  defense  to  be  considered  is  that  the 
necessary  parties  are  not  before  the  court. 
Davis,  the  trustee,  in  1874  passed  bis  ac- 
counts in  the  original  case  in  which  he  bad 
been  appointed,  and  tendered  his  resignation. 
This  was  accepted,  and  by  the  same  decree 
B.  F.  Brown,  the  husband  of  Virginia  Brown, 
was  appointed  in  his  room  and  place,  and  re^ 
quired  to  execute  a  bond  as  such.  This  it  ap- 
pears that  he  has  never  done.  He  is  now 
sued  as  trustee.  By  answer,  he  now  dis- 
claims having  accepted  the  appointment. 
After  so  long  a  lapse  of  time,  even  in  the  ab- 
sence of  proof  indicating  an  acceptance,  he 
might,  but  for  this  disclaimer,  be  presumed 
to  have  accepted.  The  disclaimer,  however, 
must  be  taken  to  relate  back  to  the  time  of 
appointment.  Goes  v.  Singleton,  2  Head,  79 : 
Hill,  Trustees,  206-219. 

The  objection  that  the  legal  title  was  not 
vested  in  him  formally  by  decree  would  be 
unimportant  if  he  had  accepted  the  appoint- 
ment, for  by  implication  vestiture  of  title 
would  have  resulted  from  bis  appointment 
without  formal  words.  Wooldrige  v.  Bank, 
1  Sneed,  296.  The  decree  denuding  Davis 
of  his  trust  probably  operated  to  divest  him 
of  the  legal  title,  and  the  refusal  of  Brown 
to  accept  the  trust  leaves  tlie  title  in  ab^ance. 
It  is  clearly  a  case  of  a  vacancy  in  the  trus- 
teeship. The  property  is  within  the  juris- 
diction of  the  court,  and  all  of  the  cestuis  que 
trustent  are  parties  defendant.  There  being 
no  trustee,  the  court  has  the  power  to  make  a 
decree  binding  the  property.  2  Perrv,  Trusts, 
§873. 

A  much  more  serious  defense  is  that  of  the 
statute  of  limitations.  The  decree  on  the  re- 
funding bond  was  rendered  October  24,  1870. 
This  biU  was  filed  May  21,  1887.  nearly  17 
years  after  the  cause  of  action  accrued. 
Manifestly,  upon  the  facts  stated,  the  com- 
plainant would  have  been  entitled  to  the  r^ 
lief  he  seeks  if  the  bill  bad  been  filed  in  time. 
To  meet  this  defense  the  complainant  first  re- 
lies on  the  fact  that  in  1879,  and  within  the 
time  limited  for  action  on  judgments  and  de- 
crees, he  filed  a  bill  in  equity  seeking  the 
same  relief,  and  this  case  was  a  pending  suit 
until  December,  1886,  when  it  was  dismissed 
by  this  court  without  prejudice.  Within  one 
year  thereafter,  this  bill  was  filed,  and  he 
now  insists  that  the  case  falls  under  section 
2755  of  the  Code,  which  provides  that  when 
a  suit  is  commenced  in  time,  and  a  decree  is 
rendered  against  the  complainant  on  any 
ground  not  concluding  his  riglit  of  action,  a 
new  suit  may  be  brought  within  one  year. 
This  is  a  good  answer  to  the  plea  of  the  stat- 
ute, provided  that  suit  and  this  are  substan- 
tially fur  the  same  cause,  and  the  parties  in 
each  suit  are  identical.  The  defendants  to 
the  former  suit  were  Brown  and  wife  and  F. 
H.  Davis.  The  remainder-men  were  not 
parties,  and  for  this  very  reason  that  cause 
was  dismissed.    Davis  was  sued  as  trustee 


288 


60UTHWESTEBN  REPOBTEB,  Vol.  13. 


(Tenn. 


in  the  former  case.  He  did  not  answer,  and 
no  pro  cv^etso  seems  to  have  been  taken 
agninst  bim.  -  It  now  appears  that  when  tlmt 
suit  was  begfun  Davis  was  not  the  trustee. 
Though  B.  F.  Brown  was  a  defendant  in  that 
case,  yet,  as  we  have  seen,  he  was  not  the 
trustee,  and  was  not  sued  as  such.  Thus  we 
have  a  case  where  it  was  sought  to  reach  and 
fasten  a  cl>arge  upon  that  property,  when 
only  one  of  a  number  of  eettuis  que  tnistent 
kere  before  the  court,  and  where  there  was 
no  trustee.  There  are  cases  where  the  trus- 
tee may  stand  for  and  be  treated  as  a  repre- 
sentative of  his  cestui  'jtie  truat,  bat  thegen> 
era!  rule  is  that  all  the  eestuin  que  truttent, 
and  ttie  trustee,  if  there  be  one,  should  be 
made  parties  to  a  suit  affecting  the  trust  es- 
tate. 2  Ferry,  Trusts,  §§  873.  874.  The 
fact  that  there  was  iio  trustee  before  the 
court,  and  only  one  of  thec«ttuis  que  truatent 
WHS  a  party,  puglit  not  and  cannot  have  the 
effect  of  suspending  the  statute  of  limitations. 
Neither  can  that  sui  t  have  an  effect,  as  agai  nst 
Mrs.  Brown,  for  the  reason  that  neither  in 
that  nor  in  this  was  it  sought  to  reach  and 
subject  any  particular  interest  that  she  had 
to  tlie  Biitisfaction  of  this  debt.  In  that  case 
and  in  this  the  effort  is  to  subject  the  trust 
property  as  an  entirety  to  the  satisfaction  of 
a  demand  agai  nst  it,  and  nut  to  subject  the 
interest  of  Mrs.  Brown  to  a  debt  for  which 
she  was  personally  bound.  Neither  has  Mrs. 
Brown  any  such  separate  interest  as  can  be 
distinguished  from  that  of  her  children  with- 
out injury  to  them  and  their  interest.  The 
trust  is  for  the  support  of  Mrs.  Brown  and 
her  children,  and  so  long  as  they  constitute 
a  part  of  her  family  their  interest  in  the  trust 
cannot  be  affected  by  assuming  that  the 
mother  has  a  lif»-estate,  which  can  be  taken 
from  her  without  injury  to  them.  Hix  v. 
Gosling,  1  Lea,  568.  This  suit  is  therefore 
not  against  the  same  parties  who  were  de- 
fendants to  the  former  suit,  and  the  two  suits 
cannot  be  so  connected  as  to  save  the  bar  of 
the  statute. 

The  learned  cotinsel  for  the  complainant 
very  earnestly  insists  that  the  statutes  of  lim- 
itation do  not  operate  upon  claims  and  de- 
mands purely  equitable,  and  for  which  there 
is  no  adequate  remedy  at  law,  and  the  de- 
mand which  be  represents  is  one  ei/clusively 
cognizable  in  a  court  of  equity.  This  pre- 
sents a  question  of  great  interest  to  tlie  pro- 
fession, fur  it  is  important  to  know  whether 
there  are  cases  other  than  express  trusts 
which  are  unaffected  by  the  legislation  limit- 
ing the  time  within  which  suits  may  be 
brought.  This  question  has  been  a  matter 
of  controversy  from  the  earliest  history  cA 
equity,  and,  while  we  have  much  dicta,  thei-e 
are  no  reported  cases  in  this  state  which  are 
controlling  in  the  determination  of  the  point. 
The  earlier  English  and  American  statutes 
of  limitations  alike  operated  in  terms  in  the 
form  of  action.  Thus  our  act  of  1715,  which 
continued  in  force  in  this  state  until  the  codi- 
fication of  our  statute  law  in  1858.  prescribed 
that  all  actions  of  trespass,  detinue,  trover. 


and  replevin,  all  actions  of  aooonnt,  and  op- 
en the  case,  all  actious  of  debt  for  arrearages 
of  rent,  actions  of  assault,  menace,  and  bat- 
tery, should  be  brought  within  the  time 
therein  specified.  These  were  actions  at  law, 
and  hence  it  was  said  the  statute  was  nut  in 
terms  applicable  to  bills  in  equity,  that  form 
of  suit  not  being  mentioned.  The  conclu- 
sions to  be  drawn  from  the  precedents  of 
controlling  intluence  as  to  the  applicability 
of  the  statutes  of  limitations  to  courts  of  eq- 
uity before  the  change  made  by  the  Code  of 
1858,  whereby  they  were  made  to  apply  to 
the  cause  rather  than  to  ttie  form  of  action, 
are  these: 

1.  That  courts  of  equity,  having  at  all 
times  discouraged  laches,  did  after  the  legis- 
lature had  prescribed  a  bar  to  legsl  actions, 
and  upon  the  maxim,  equitas  tequilur  legem, 
adopt  the  time  prencribed  in  such  statuteti  as 
barring  a  suit  in  equity  upon  any  cause  of 
action  on  which  an  action  at  law  might  have 
been  maintained.  £lmendorf  v.  Taylor,  10 
Wheat.  168:  Smith  v.  Clay,  3  Brown,  Ch. 
640:  Hovenden  v.  Annesley,  2  Schoalea  & 
L.  632;  Forter's  Lessee  t.  Cocke,  Feck, 
(Tenn.)  43;  Shelby  v.  Shelby,  Cooke,  184; 
Armstrong  v.  Campbell,  3  Yerg.  232;  Hick- 
man v.  Gaither,  2  Yerg.  200. 

2.  The  application  of  the  statutes  in  eq- 
uity was  determined  by  the  cause  of  action, 
rather  than  the  nature  of  the  equitable  relief 
sought.  The  fact  tl>at  the  legal  action  was 
inadequate  to  obtain  the  relief  which  a  court 
of  equity  could  administer  did  not  take  the 
case  out  of  the  bar  prescribed  for  the  legal 
action  on  the  same  cause.  "In  all  cases, " 
said  Lord  Gamdem  in  Smith  T.  Clay,  "  when 
the  legal  right  has  been  barred  by  parlia- 
ment, the  equitable  rigtit  to  the  same  thing 
has  been  concluded  by  the  same  bar."  Or, 
as  stated  by  Chancellor  Kent:  "When  the 
same  subject-matter  of  the  demand  in  equity 
can  also  be  made  the  subject  of  an  action  at 
law,  the  rule  of  analogy  applies  in  all  its 
force;  as  Lord  Redbsdale  observed  in  Bond 
V.  Hopkins,  1  Schoales  &  L.  413,  *  •  * 
the  statute  of  limitations  does  not  apply  in 
terms  to  proceedings  in  courts  of  equity,  but 
equitable  titles  are  affected  by  analogy  to  it. 
If  the  equitable  title  be  not  sued  upon  within 
the  time  wit  hin  which  a  legal  title  of  the  same 
nature  ought  to  be  sued  upon  to  prevent  the 
bar  of  the  statute,  the  court,  acting  by  anal- 
ogy to  the  statute,  will  not  relieve. "  Kane  v. 
Bloodgood,  7  Johns.  Cb.  120.  So  this  court, 
speaking  through  Ovebton,  J.,  said  that  it 
had  been  argued  that  the  statute  did  not  apply 
"  unless  the  relief  sought  in  this  court  is  of 
the  same  nature  of  that  which  would  be  ob- 
tained at  law.  This  position  is  not  supported 
by  any  of  tbe  bocdis.  Compensation  in  dam- 
ages would  have  been  the  rolief  administered 
at  law,  but  in  this  court  a  decree  in  specie 
may  be  obtained.  This  difference  in  the 
mode  of  redress  has  no  effect  upon  the  stat- 
ute of  limitations;  it  is  pleadable  in  this 
court  as  well  as  at  law.  *  •  *  In  every 
case  where  an  action  could  have  beea  sua- 
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tained  at  law,  and  to  which  the  statute  might 
have  been  made  to  apply,  so  it  would  apply 
in  equity  if  relief  were  sought  there.  'Hot  is 
it  material  whether  that  relief  be  of  one  l<ind 
or  another.  It  is  the  natui-e.  of  the  CHuse  of 
action  that  must  determine  the  appliiation 
of  tlie  statute,  and  not  the  nature  of  Ihe  re- 
lief which  can  be  afforded. "  Shelby  v.  Shel- 
by, Coolce.  184. 

8.  The  statute  dues  not  operate  as  between 
the  trustee  and  cestui  que  trust  in  that  cltiss 
of  direct  and  peculiar  trusts  cogni^jible  alone 
in  courts  of  equity.  Tiiis  is  so  for  the  rea- 
son that  the  possession  of  one  is  the  posses- 
sion of  the  other,  and,  until  tlie  trust  relation 
lias  ceased  by  repudiation  with  notice,  there 
can  be  no  such  thing  as  an  adverse  holding. 
The  principle  upon  which  the  doctrine  rests 
is  precisely  the  same  as  that  which  prevents 
the  statute  from  running  at  common  law  as 
between  tenants  in  common  and  landlord 
and  tenant.  The  legal  rule  in  regni'd  to  le- 
gal relations,  so  like  the  relations  bfttweea 
trustee  and  oestui  qtie  tnut  in  equity,  is  the 
very  foundittiun  of  wliat  is  so  often  mistaken 
fur  an  exception  peculiar  to  courts  of  equity 
concerning  the  application  of  the  statute. 
To  quote  the  observation  of  Lord  Bsoxs- 
DALE,  which  very  clearly  states  this  princi- 
ple: "In  the  case  of  a  strict  trustee,  it  was 
his  duty  to  take  care  of  the  interest  of  his 
cestui  que  tnut,  and  he  was  not  permitted  to 
do  anything  adverse  to  it.  A  tenant  also 
had  a  duty  to  preserve  the  interests  of  his 
landlord,  and  majiy  acta,  therefore,  of  a  trus- 
tee and  a  tenant,  which,  if  done  by  a  sti  an- 
ger, would  be  acts  of  adverse  possess  dm. 
would  not  be  80  in  them  from  its  being  tl^f  .r 
duty  to  alMtain  from  them."  Clioimondeley 
V.  CU9t<.>n,  2  Jac.  &  W.  1.190:  Armstrong  v. 
CampbelU  8  Yerg.  201. 

4.  Bat  when  the  trust  was  not  a  direct, 
teebuical  trust,  springing  out  of  contract, 
but  was  Imposed  on  the  conacienoe  of  the 
party  by  operation  of  equitable  prinoipies, 
and,  as  some  of  the  judges  put  it,  dependent 
upon  evidenee,  then,  in  all  sncli  cases,  the 
statute  did  operate  as  a  bar,  notwiUistanding 
such  oonstroctive  and  implied  trusts  were 
creations  of  a  court  of  equity,  and  the  reme- 
dy for  their  enforarment  exdusively  equl- 
trt>le.  Cocke  v.  H'Oinnis.  Mart.  &.  Y.  861, 
and  other  authorities.  The  reason  for  the 
distinction  between  tiie  effect  of  the  statute 
upon  express  and  implied  trusts  lies  in  the 
fact  that  in  the  latter  kind  of  trust  the  trust 
element  of  trust  and  confidence  is  absent. 
The  relation  of  trustee  and  oestui  que  tnut 
does  not  in  fact  exist,  and  the  holding  of  an 
implied  or  constructive  trustee  is  for  him- 
self, and  therefore  at  ail  times  adverse. 
Beckford  v.  Wade,  17  Yes.  9B;  Hickman  t. 
Gaither.  2  Yerg.  200. 

Fran  the  foregoing  piinciplas  it  manifest- 
ly follows  tt>at,  in  ail  that  large  class  of  ex- 
ptess  trusts  where  the  remedy  at  law  is  eon- 
enrreat^  the  statute  which  operates  to  bar 
tlM  eoncnrrcnt  legid  nmedj  will  lik««is« 
▼.l88.w.no.6— 19 


bar  eqnitable  suit.  It  Would  be  intolerable 
that  equity  should  maintain  a  suit  when  the 
legal  right  was  barred.  In  the  early  and 
well-considered  case  of  Cocke  v.  M'Ginnis, 
.Judge  Catron  for  this  court  said:  "The 
history  of  English  jurisprudence,  it  is  be- 
lieved, furnishes  not  au  instance  where  it 
was  holden  that  the  relation  of  cestui  que 
tniat  and  trustee  prevents  the  statute  from 
creating  a  bar  In  a  case  where  an  aotion  at 
law  can  be  sustained.  In  every  case  where 
an  action  of  assumpsit  will  lie,  there  even 
courts  of  chancery,  having  concurrent  juris- 
diction with  courts  of  law,  will  apply  the 
statute.  This  has  been  the  settled  rule  of 
decision  in  the  English  courts  for  a  cent- 
ury." 

We  very  lately  had  occasion  to  review  our 
own  decisions  on  this  question,  and  to  repeat 
and  apply  the  rule  so  clearly  announced  in 
the  case  last  cited  to  the  suit  of  the  distrtbu* 
tees  against  an  administrator  for  an  account, 
and  to  recover  their  distributive  shari-s.  Ttis 
action  at  law  being  barred,  the  equitable  suit 
was  held  likewise  barred.  Alvis  v.  Oglesby, 
8  Pickle,  172, 10  S.  W.  Rep.  313,  and  other 

Now,  in  view  of  the  well-settled  prinoipies 
concerning  the  operation  of  the  statute  upon 
bills  in  equity,  is  there  any  foundation  for 
the  proposition  that  because  the  remedy  of 
complainant,  as  against  this  trust-estate,  is 
purely  equitable,  therefore,  his  suit  is  not 
subject  to  the  bar  at  the  statntef  The  rule 
which  we  deduce  from  a  consideration  of 
the  English  and  Tennessee  cases  Is  that, 
with  the  exception  of  suits  between  trustees 
and  oeetuis  que  tnutent,  concerning  those 
direct  technical  trusts  cognizable  alone  in 
equity,  the  statute  which  would  bar  the  de- 
mand, if  it  were  the  subject  of  a  legal  action, 
will  likewise bartheequitableremedy.  There 
is  no  more  reibon  for  holding  that  «  bill  to 
charge  the  payment  of  an  equitable  claim 
upon  a  trust-estate  should  be  taken  out  of 
the  statute  which  l)ars  all  suits  upon  con- 
tracts within  six  years  than  there  was  for 
holding  that  a  suit  upon  an  eqnitable  title,  or 
to  declare  and  enforce  a  constructive  or  im- 
plied trust,  was  without  the  statute.  In  both 
the  eases  last  put  the  remedies  were  purely  eq- 
uitable, and  yet  it  was  held  that  the  statute 
applied.  Cases  cited.  The  cases  cited  by  com- 
plainant's counsel  to  support  his  proposition 
lire  not  in  point.  They  are  all  cases  of  suits 
between  trustee  and  oestui  que  tnut,  and 
upon  demands  at  that  time  cognizable  only  in 
equity.  Cases  cited.  The  only  authority  to 
which  we  have  been  referred  that  seems  to 
support  the  proposition  that  a  purely  equi- 
table demand  is  not  within  the  bar  of  the  stat- 
ute is  the  statement  of  Mr.  Perry  that  suits 
against  the  separate  estate  of  a  married  wo- 
man, "the  remedy  being  wholly  equitable," 
are  not  barred  by  the  statute.  Perry,  Trusts, 
§  663.  To  support  this  brief  statement  be 
cites  two  Irish  chancery  caees,  and  the  case 
<a  Norton  v.  Turvill,  2  P.  Wms.  144.,   The 
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first  two  cases  are  not  accessible,  and  wmild 
not,  at  best,  be  of  any  controlling  effect.  The 
case  of  Norton  v.  Turvill  was  a  decision  by 
the  master  of  the  roll,  who,  in  reply  to  the 
defense  of  the  statute, -said:  "But  in  this 
case,  all  the  separHte  estate  of  tUe  feme  covert 
was  a  trust-estate  for  payment  of  debts, 
and  a  trust  is  not  within  the  statute  of  limit- 
ations." 

Now,  if  it  be  conceded  that  the  separate 
estate  was  a  separate  estate  for  the  pay- 
ment  of  debts,  and  complainant  was  one 
of  the  creditors  thereby  provided  for,  then 
the  decision  that  the  statute  did  not  apply 
was  right.  A  separate  estate  may  be. 
however,  as  between  the  /erne  covert  and 
her  trustee,  a  trust-estate,  and  the  statute 
have  no  application,  as  between  the  cestui 
que  trtitt  and  the  trustee;  but  precisely  how 
the  creditor  of  the  married  woman  becomes 
a  centui  que  trust  is  not  explained  by  the  de- 
cision. As  to  strangers  to  the  trust,  the 
statute  manifestly  must  apply.  The  excep- 
tion is  in  favor  of  the  oestuis  que  trtutent  and 
upon  the  ground  that  the  possession  of  the 
trustee  is  their  possession.  A  married  wo- 
man's contract  does  not  bind  her  personally, 
and  only  operates  to  charge  her  separate  es- 
tate. Tills  charge  may  have  been  regarded 
as  constituting  the  separate  estate  a  trust- 
estate  for  the  payment  of  such  engagements. 
However  that  may  be  as  to  a  separate  estate, 
the  doctrine  is  not  applicable  to  a  trust  of  the 
character  of  that  before  us.  It  was  not  a 
trust  for  payment  of  debts.  liVhatever  doubt 
might  have  existed  as  to  the  application  of 
the  statute  to  a  purely  equitable  demand 
would  seem  to  be  removed  by  the  change 
made  in  our  statutes  by  the  Code.  These 
statutes  no  longer  apply  to  legal  actions  in 
terms,  or  address  tliemselves  to  the  form  of 
suit.  They  apply  directly  to  all  civil  actions; 
and  to  the  cause  of  action,  and  not  the  form 
of  the  remedy.  The  cause  of  action  here  is 
a  contract  between  the  trustee  and  complain- 
ant. All  actions  upon  contract  are  barred  in 
six  yeai-s.  This  contract  was  put  in  judg- 
ment. Actions  upon  judgments  and  decrees 
are  barred  in  ten  years.  Assuming  that  the 
implied  lien  of  complainHut  as  a  vendor  was 
not  lost  by  bis  taking  bond  with  personal  se- 
curity, then  his  implied  lien  was  barred  in 
seven  years.  Sheratz  v.  Nicodemus.  7  Yerg. 
12.  But  upon  another  ground  the  suit  of 
complainant  is  barred.  To  secure  himself 
against  overpaying  the  legacy  to  Mrs.  Brown 
and  her  children,  be  took  a  refunding  bond, 
with  two  personal  sureties.  His  remedy  upon 
this  bond  against  the  trustee  and  the  sureties 
at  law  was  clear.  Indeed,  be  obtained  a 
summary  judgment  thereon  and  was  awarded 
the  legal  writ  of  fieri  facias.  The  insolvency 
of  the  sureties  alone  defeated  its  satisfaction. 
The  remedy  at  law  proving  inadequate,  he 
now  resorts  to  a  court  of  equity  to  reach  prop- 
erty not  subject  to  execution.  If  he  bad  filed 
his  bill  in  time,  bis  relief  was  easy.  He  has 
delayed  until  bis  bond  is  barred,  and  the  de- 


cree thereon  is  I)arred  likewise.  That  the 
remedy  in  equity  is  in  kind  different  from 
that  afforded  at  law  is  no  reason  wby  the 
statute  which  barred  his  legal  remedy  shall 
not  likewise  bar  the  equitable  relief.  Affinn 
the  decree,  with  costs. 


MOOKE  «.  OlESECEB. 

(Suprvme  Court  of  Texas.    Ilaroh  14, 18B0.) 
Pakol  EvisBirca — Rbscission  of  Bkix. 

1.  An  Instrament  reciting  that  plaintiff  had 
■old  to  defendant  atraol  of  land  for  a  certain  price, 
^rt  cash,  and  "the  balance  in  seven  payments  ot 
feOOeacb,"  payable  at  stated  times,  with  interest, 
and  that  plaintiff  was  to  malie  defendant  a  deed  as 
soon  as  the  Land  was  surveyed,  is  plain  and  unam- 
biguous ;  and  parol  evidence  that  it  was  intended 
that  notes  should  be  given  for  such  deferred  pay- 
ments, a  vendor's  lien  reserved,  and  the  giving  of 
the  notes,  made  a  condition  precedent  to  the  de- 
livery of  the  deed,  is  not  made  admissible  by  plain- 
tiff's allegation  that  the  parties  were  ignorant  ot 
the  form  and  effect  of  legal  documents,  and  sup- 
posed the  terms  of  the  one  in  question  had  the  ^- 
lect  soBght  to  be  shown. 

i.  In  an  action  tor  the  rescission  of  a  contract 
for  the  sale  of  land,  whereby  the  plaintiff  agreed 
to  make  a  deed  to  defendant  as  soon  as  a  survey 
of  the  land  was  made,  for  default  in  the  payment 
of  purchase  money,  where  the  petition  shows 
that  plaintiff  has  not  executed  such  deed,  he  is  not 
entitled  to  a  rescission  without  an  allowaaoeto  de- 
fendant of  the  excess  of  the  purchase  money  al- 
ready paid,  and  permanent  improvements  put  on 
the  land,  over  the  value  of  Uie  use  and  oocupation 
of  the  land  while  he  was  in  possession  of  it. 

Appeal  from  district  court,  Washington 
county. 

Basxett,  Muse  &  Mute,  for  appellant.  Bd- 
dins  di  Ewing,  for  appellee. 

Hembt,  J.  This  suit  was  brought  by  ap- 
pellee to  rescind  a  contract  made  by  him  with 
the  defendant  for  the  sale  of  land.  The  con- 
tract is  set  out  in  plaintiff's  petition,  and 
reads  as  follows:  "Know  all  men  by  these 
presents,  that  I.  F.  Oiesecke,  of  said  state 
and  county,  have  this  day  sold  to  J.  A.  Moore 
two  certain  tracts  of  land  [describing  them] 
for  the  sum  of  cue  thousand  five  hundred  dol- 
lars, one  hundred  dollars  in  cash,  and  the 
balance  in  seven  payments  of  two  liundred 
dollars  each,  payable,  consecutively,  on  Jan. 
1st.  1884.  1885.  1886.  1887.  1888,  1889,  and 
189U,  with  interest  on  each  from  Jan.  Ist, 
1883,  at  10  per  cent,  per  annum, — ^interest 
to  be  paid  annually;  and  I  hereby  agree  to 
make  said  J.  A.  Moore  a  warranty  deed  to 
said  land  as  soon  as  it  is  surveyed."  The 
petition  charges  that  two  instruments  con- 
taining said  agreement  were  signed. — one  by 
each  party;  that  it  was  contemplated  by  said 
written  agreement  that  defendant  was  to  ex- 
ecute and  deliver  to  plaintiff,  to  secure  the 
balance  of  the  purchase  money  of  said  land, 
seven  promissory  notes,  each  for  the  sum  of 
8200,  to  be  due  and  payable  as  set  out  in  said 
written  agreement,  and  retaining  a  vendor's 
lien;  that  it  was  also  stipulated  In  said  writ- 
ings that,  when  said  notes  were  executed  and 
delivered,  plaintiff  should  then  execute  and 
deliver  to  defendant  a  deed,  with  a  daose  of 
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general  warrant}-,  which  should  reserve  a 
vendor's  lien  upon  said  land  to  secure  the 
payment  of  said  notes;  that  plaintiff  has  had 
the  land  surveyed,  and  has  been  ever  ready 
and  willing  to  execute  to  defendant  said  deeds, 
(and  has  often  so  informed  him)  upon  de- 
fendant's execnting  said  promissory  notes, 
but  that  defendant  has  always  refused  to  ex- 
ecute said  notes,  or  in  any  manner  to  comply 
with  said  agreement;  that  defendant   took 

possession  of  the  land  ^bout  the day 

of  January,  1883,  and  unlHwfully  withholds 
it  from  plaintiff;  that  plaintiff  and  defendant 
are  Ignorant  of  the  manner  and  form  of  draw- 
ing up  legal  documents,  and  said  writings 
were  drawn  by  a  person  not  accustomed  to 
drawing  such  documents;  that  plaintiff  and 
defendant,  at  the  time  they  signed  said  in- 
struments, did  so  with  the  understanding  and 
belief  that  they  curried  with  them  tlie  mean- 
ing and  legal  effect  that  is  attributed  to  them 
in  plaintiff's  petition,  and,  if  they  have  a 
meaning  different  from  that  so  alleged,  it  re- 
sulted from  a  mutual  mistake  between  plain- 
tiff and  defendant,  it  being  intended  to  make 
them  express  the  agreements  alleged  in  the 
said  petition.  Defendant  excepted  to  the  pe- 
tiUon  in  so  much  as  it  songht  to  vary  the  in- 
strument set  out  by  allegations  of  the  intent 
of  the  putiee,  and  answered  by  a  general  de- 
nial, and  a  special  plea;  that  at  different 
times  be  had  made  payments  to  plaintiff 
amounting,  in  the  aggregate,  to  8S74.30,  and 
that  during  his  occupancy  of  the  premises  he 
bad  placed  on  them  permanent  and  valuable 
improvements,  whereby  their  value  had  been 
enhanced  in  the  sum  of  91,000,  specifying  in 
what  such  Improvements  consisted.  The  de- 
fendant praj'ed  for  the  allowance  of  said  pay- 
ments and  improvements  in  the  adjustment 
of  the  equities  between  them,  In  the  event  of 
plaintiff's  having  a  decree  for  the  recovery 
of  the  land.  The  plaintiff  excepted  to  these 
defenses.  The  court  overruled  defendant's 
exception,  and  sustained  plaintiff's,  and  ren- 
dered judgment  in  favor  of  plaintiff  for  the 
recovery  of  the  land.  The  pleading  on  which 
plaintiff  went  to  trial  was  an  original  amend- 
ed petition,  filed  on  the  25th  day  of  October, 
1888,  in  which  it  is  stated  that  the  original 
petition  was  filed  on  the  27tb  day  of  August, 
1888.  The  payments  made  by  defendant  are 
specified  in  his  answer  as  follows: 

January  1, 1888 tlOO  00 

September  24, 1885 60  68 

September  11, 1886 4S  86 

September  19, 1886 87  80 

September  15,1887 40  50 

December  9, 1887 103  17 

The  defendant  pleaded  the  statute  of  limit- 
ations of  four  yean  to  the  payment  that  ma- 
tared  on  the  Ist  day  of  January,  1884. 

We  think  the  court  erred  in  overruling  de- 
fendant's exceptions  to  the  amended  petition. 
The  contract  copied  into  the  petition  is  plain 
and  unambiguous  in  its  terms.  Neither  the 
contiaet  itself,  nor  the  allegations  to  the  ef- 
fect that  It  failed  to  express  what  the  parties 
to  it  intended  it  should  provide  for,  and  the 


reasons  why  it  failed  to  do  so,  present  grounds 
for  departing  from  or  adding  to  it  in  any 
particular.  The  petition  fails  to  state  a  case 
for  reforming  the  contract  on  account  of 
a  mistidce  made  in  drawing  it  up.  It  tends 
to  show  that,  for  want  of  the  necessary  legal 
learning  and  skill,  the  parties  neither  knew 
what  character  of  contract  they  desired  to 
make,  nor  how  to  draw  it  up;  but  it  does 
not  show  that  any  clause  or  provision  agreed 
to  and  intended  to  be  inserted  in  it  was 
omitted  by  mistake  or  accident.  In  the  case 
of  Railroad  Co.  v.  Shirley,  it  is  said:  "It  is 
•  *  •  a  well-established,  elementary  prin- 
ciple that  be  who  seeks  to  rectify  an  instru- 
ment on  the  ground  of  mistake  must  be  able 
to  prove,  not  only  that  there  has  been  a  mis- 
take, but  must  be  able  to  show  exactly  and 
precisely  the  form  to  which  the  deed  ougtit 
to  be  brought,  in  order  that  it  may  be  set 
right  according  to  what  was  really  iutended, 
and  must  be  able  to  establish,  in  the  clearest 
and  most  satisfactory  manner,  that  the  al- 
leged intention  of  the  parties  to  which  he  de- 
sires to  make  it  conformable  continued,  con- 
currently, in  the  minds  of  all  parties  down  to 
the  time  of  its  execution."     45  Tex.  877. 

The  contract  now  in  controversy  is  an  ex- 
ecutory one.  By  its  terms,  the  first  things 
required  to  be  done  Were  for  the  vendor  to 
have  a  survey  of  the  land  made,  and  then  to 
execute  to  the  vendee  a  warranty  deed  for  it. 
The  plaintiff's  petition  shows  that  he  caused 
the  land  to  be  surveyed,  but  it  fails  to  show 
that  he  has  made  to  the  defendant  a  deed  as 
he  bound  himself  to  do.  The  vendor  being 
in  default  by  his  failure  to  deliver  a  deed  ac- 
cording to  the  terms  of  the  contract,  he  was 
not  in  a  situation  to  enforce  a  rescission  of 
tlie  contract  without  regard  to  such  equities 
as  his  vendee  might  have  on  account  of  so 
much  of  the  purchase  money  as  be  had  paid, 
and  such  permanent  and  valuable  improve- 
ments as  he  had  placed  on  the  land.  It  may 
be  that  it  is  not  altogether  clear,  under  for- 
mer decisions  of  this  court,  when  the  vendee 
in  an  executory  contract  for  the  sale  of  land, 
on  being  sued  by  his  vendor  for  possession, 
will  be  allowed  to  recover  for  improvements 
and  partial  payments,  and  when  such  relief 
will  be  denieid  him.  In  some  cases,  it  seems 
to  have  been  denied  when  the  vendor,  instead 
of  alleging  the  facts  of  the  transaction,  and 
praying  for  a  rescission  of  the  contract, 
brought  strictly  an  action  of  trespass  to  try 
the  title,  and  for  possession.  In  the  case  of 
Clay  V.  Hart,  49  Tex.  433,  Moobb.  J.,  said: 
"Kor  can  we  see  that  the  fact  of  appellant's 
abandoning  the  contract,  and  bringing  an  ac- 
tion for  the  recovery  of  land  upon  his  supe- 
rior legal  title,  of  itself  merely,  warrants  ills 
[the  vendee]  claiming  all  the  equities  which 
be  might  if  appellant  was  invoking  the  aid  of 
a  court  of  equity,  instead  .of  seeking  to  en> 
force  a  mere  legal  title."  In  the  case  of 
Thomas  v.  Beaton,  25  Tex.  8upp.  S18,  it  is 
said:  "He  [the  vendor]  did  not  rely  for  a  re- 
covery on  the  strength  of  his  legal  title,  but 
but    *    *    •    invokes  the  aid  of  equity  to 
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rescind  the  sale,  *  •  *  and  reinvest 
himself  with  the  equitiible  title;  *  *  * 
and  the  maxim  applies  in  its  full  force  that 
'he  who  seeks  equity  must  do  equity.'  *  •  • 
He  has  failed  to  sliow  that,  in  equity  and 
good  conscience,  the  sale  oanht  to  be lescind- 
fd."  In  the  case  of  Patrick  v.  Boach,  21 
Tex.  253,  this  court  said:  "In  suits  fur  tlia 
rescission  of  sales  of  land,  the  parties  should 
set  up  ttieir  respective  equities  for  rents  and 
profits  on  the  one  hand,  and  for  the  value  of 
improTements,  interest  of  purchase  money, 
if  paid,  etc.,  on  the  other.  Where  the  pur- 
cLiise  money  is  paid,  and  there  has  been  no 
manifest  injustice  or  fraud  by  either  party, 
and  the  vendor  is  unable  to  make  title,  tlte 
rule  is  to  restore  the  land  to  the  vendor  witb> 
out  proUts,  and  the  purchase  money  to  the 
vendee  without  interest.  •  •  *  But  if, 
in  such  case,  the  vendee  had  made  valuable 
improvements,  there  should  be  an  allowance 
for  such  improvements.  •  *  •  A  vendee 
is  entitled,  on  rescission,  to  pay  for  lasting 
and  beneficial  improvements.  •  •  *  In 
suits  for  rescission,  the  right  to  the  value  of 
Improvements,  and  the  measure  of  its  allow- 
ance,'depend  on  principles  of  equity,  and  not 
on  the  provisions  of  the  statute  regulating 
the  actions  of  trespass  to  try  title.  •  •  * 
A  purchaser  should  be  allowed  for  all  sub- 
stantial improvements  and  repairs."  In  the 
case  of  Codding  ton  v.  Wells,  69  Tex.  49,  the 
following  language  occurs  in  the  opinion  of 
the  court:  "The  petition  of  plaintiffs  is  not 
In  the  ordinary  form  of  trespass  to  try  title, 
but  sets  forth  all  the  facts  of  tbe  sale  and 
conveyance  of  the  land,  the  payment  of 
96,000  in  cash,  the  suit  and  judgment  on  the 
one  $10,000  -note,  and  asks  a  recovery  on  the 
ground  that  the  judgment  had  never  been 
paid.  *  *  *  We  think  that,  under  the 
circumstances  of  this  case,  where  a  large 
amount  of  the  purchase  money  has  been  paid 
in  cash,  a  note  for  a  considerable  sum  nut  ac- 
counted for,  leaving  thereby  tbe  inference 
that  it  has  also  been  paid  or  transferred. 
and  a  judgment  upon  the  remaining  note  has 
been  obtained,  with  foreclosure  of  lien  on  tlie 
land,  and  no  reason  is  shown  why  that  judg- 
ment has  not  been  enforced,  and  where  no 
offer  has  been  made  to  return  the  amount  of 
purchase  money  already  received  by  the 
vendor,  nor  any  opportunity  given  the  de- 
fendants to  pay  the  balance  due,  and  perfect 
their  title,  the  plaintiff  should  not  be  allowed 
to  rescind  the  contract,  and  recover  the  land." 
In  the  case  of  Tom  v.  Wollhoefer,  61  Tex.  281, 
it  is  said:  "The  vendor's  remedy  by  rescis- 
sion is  a  harsh  and  stringent  one,  especially 
when  a  part  of  the  consideration  has  been 
paid,  and  it  is  sought  to  forfeit  the  payment, 
and  recover  or  resell  the  land.  Hence, 
slight  circumstances  are  seized  upon  to  pro- 
tect the  vendee  against  the  forfeiture  of  the 
amount  paid,  or  compel  tbe  vendor  to  seek 
redress  by  a  suit  for  the  balance  due  upon 
the  purchase  money.  He  must  not  delay  too 
long  in  Insisting  upon  payment  of  tbe  money 
as  it  falls  due,  or  he  will  be  considered  as 


having  waived  the  default.  •  •  •  He 
must  not  treat  tbe  contract  as  still  subsist- 
ing, or  do  any  act  which  may  be  construed 
into  its  affirmance. "  In  the  case  of  Hamblen 
V.  Folts,  70  Tex.  184,  7  S.  W.  Rep.  834,  it  is 
said:  "It  is  true  that  where  the  vendee  is 
willing  to  perform  the  contract,  and  the 
vendor  has  received  a  part  of  the  considera- 
tion, or  has  delayed  for  an  unreasonable  time 
to  ask  for  a  rescission,  so  that  the  vendee 
would  have  tbe  right  to  conclude  that  strict 
performance  on  his  part  would  not  be  insist- 
ed upon,  and  under  that  apprehension  has 
made  valuable  improvements  on  the  land, 
or  when,  for  any  reason,  it  would  be  inequi- 
table for  the  vendor  to  recover  possession  of 
tbe  land,  a  court  of  equity  will  not  permit 
him  to  do  so.  And  tbe  question,  at  last,  in 
every  case,  must  be,  is  a  i-escission  inequi- 
table under  the  rules  laid  down  by  the  courts; 
or  has  the  vendee  forfeited  all  right  to  per- 
form the  contract,  and  obtain  the  land  1"  In 
the  case  of  McCarty  v.  Moorer,  50  Tex.  287, 
Chief  Justice  Mookb  said:  "The  sppellees. 
unquestionably,  held  the  superior  title  to  the 
land  sued  for,  after  appellant's  failure  to  com- 
ply with  the  terms  of  tbe  contract  for  its  pur- 
chase. But  it  does  not  follow  that  they  were 
entitled  to  dispossess  appellant  without  re- 
gard to  the  equities  which  appellant  was 
entitled  to  by  reason  of  his  partial  perforQi<- 
ance  of  the  contract,  and  valuable  improve- 
ments placed  on  the  land.  The  failure  on  the 
pait  of  appellant  to  comply  with  the  contract 
warranted  the  appellee's  demanding  the 
land;  but  it  is  equally  clear  that  the  court 
may  deny  the  possession  of  it  until  they  sat- 
isfy all  the  equities  growing  out  of  tbe  con- 
tract in  favor  of  appellant.  *  •  *  The 
court,  we  think,  correctly  held  appellant  en- 
titled to  pay  for  his  improvements  in  excess 
of  the  value  of  the  use  of  the  land."  In  the 
case  of  Allen  v.  Mitohell,  13  Tex.  S73.  it  is 
said:  "It  is  clear  that  a  party  cannot  claim 
such  compensation  [for  valuable  improve- 
mentaj  where,  without  showing  that  there  is 
in  truth  any  defect  in  the  title  of  bis  vendor, 
he  elects  to  be  dispossessed  rather  tban  pay 
tbe  purchase  money."  In  the  case  of  Hollis 
V.  Smith,  64  Tex.  280,  it  vras  said  by  this 
court:  "Cases  may  arise  calling  for  an  ad- 
justment of  equities  growing  out  of  improve* 
ments  made  by  a  person  holding  under  ezeo> 
utory  contract,  as  between  himself  and  his 
vendor,  where  the  former  is  not  in  default, 
and  there  is  failure  of  title  in  tbe  latter.  It 
is  not,  however,  believed  that  in  any  case  one 
holding  under  executory  contract  can  recov- 
er compensation  for  improvements  made,  up- 
on the  annulment  of  the  contract,  on  tbe  sole 
ground  that  the  vendor  in  such  a  contract 
has  refused  or  failed  to  pay  for  the  land  as  he 
agreed  to  do."  In  the  case  of  McPherson  T. 
Johnson,  69  Tex.  487, 6  S.  W.  Bep.  798,  it  was 
said:  "If,  after  such  default  as  justifies  the 
vendor  in  rescinding  the  sale,  he  proceeds  for 
the  price,  he  loses  his  right  of  rescission,  pro- 
vided tbe  vendee  avail  himself  of  his  privi- 
lege to  pay  the  debt.    But  the  contract  still 
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remains  executory,  and  the  latter  cannot,  by 
pleading  limitation,  defeat  the  action  for  the 
debt,  and  still  claim  the  land  under  a  con- 
tract with  which  he  has  refused  to  comply." 
We  understand  every  decision  on  the  sub- 
ject to  recognize  the  right  of  the  vendee  to 
vssert  his  equities  whenever  the  suit  of  the 
vendor  is  tor  u  rescission  of  the  contnict.  On 
the  other  hand,  vre  do  not  understand  that  it 
was  intended  to  decide,  in  the  cases  where 
the  vendor  brought  suit  simply  to  try  the 
title,  and  tor  possession,  that  equities  in  fa- 
vor of  the  vendee  of  :i  nature  entitling  him 
to  relief  would  not  be  heard.  We  think, 
rather,  that  in  these  cases  it  was  intended  to 
decide  that  the  facts  pleaded  by  the  vendee 
did  not  show  a  case  entitling  the  party  to  af- 
lirniative.  equitable  relief.  We  can  see  no 
pood  reason  why  the  right  of  the  vendee  to 
equitable  relief,  when  he  is  sued  for  the  pur- 
chase money,  or  for  the  land  itself,  sliould  at 
all  depend  upon  the  character  or  the  forui  of 
the  plaintifC's  suit.  Whether  or  not  he  is  enti- 
tled to  any  equitable  relief  will  be  a  proper 
subject  of  inquiry  in  every  case.  When  the 
circumstances  of  the  transaction  show  him  to 
deserve  it,  it  should  be  administered;  and 
when  they  do  not,  it  sliould  be  denied.  The 
rule  has  been  repeatedly,  distinctly  asserted, 
and  is  left  by  this  decision  in  uniuipaired 
force,  that,  where  the  vendor  has  done  noth- 
ing to  waive  that  right,  he  may,  in  every 
case  of  an  executory  sale  of  land,  where  the 
vendee  makes  default  in  paying  the  purchase 
niouey,  maintain  a  suit  for  the  recovery  back 
of  the  kind.  We  can  see  no  good  reason 
why,  in  every  case  in  which  the  vendor  sues 
to  recover  back  tlie  land  contracted  to  be  sold, 
the  originiil  vendee,  or  any  purchaser  under 
him,  may  not  only  show,  if  the  facts  warrant 
it,  that  a  recovery  or  rescission  should  not 
be  allowed,  and,  if  that  remedy  is  maintaina- 
ble, also  the  existence  of  any  facts  entitling 
liim  in  equity  to  have  compensation  for  per- 
manent and  valuable  improvements,  and  to 
be  compensated  for  partial  payments  previ- 
ously made.  We  repeat  what  has  already 
been  said  when  we  say  that,  when  the  ven- 
dor's suit  is  pre<licated  upon  the  mere  refusal 
of  tlie  vendee  to  pay  the  whole  consideration 
contracted  for,  the  faits  tliat  the  vendee  has 
paid  part  of  the  consideration,  and  made  per- 
manent and  valuable  improvements,  coupled 
witli  possession  of  the  property,  unaided  by 
some  other  sufficient  equity,  will  not  entitle 
him  to  recover  for  such  purchase  money  or 
improvements.  In  such  cases,  when  the  ven- 
dor has  neither  waived  his  legal  rights,  nor 
committed  any  default,  he  csinnot  be  invol- 
untarily taxed  with  improvements  made  up- 
on bis  property  without  his  consent,  or  be 
made  to  pay  a  price  for  recovering  it  back. 
The  remedy  by  rescission  is  not  favored,  and, 
as  has  been  said,  slight  circumstances,  when 
they  may  be  properly  treated  as  indicative  of 
a  purpose  upon  the  part  of  the. vendor  not  to 
insist  on  that  remedy,  may  be  treated  as  a 
waiver  of  the  right  to  rescind,  unless  its 
maintenance  liecomes  necessary  to  enable  the 


vendor  to  enforo;  h '  payment  of  the  consid- 
eration for  which  lie  contracted  to  sell  the 
land;  and,  when  a  suit  for  the  recovery  back 
of  the  land  has  been  brought,  where  any  por- 
tion of  the  purchase  money  lias  been  psdd,  or 
where  valuable  and  permanent  improvements 
have  been  placed  upon  the  land  by  the  vendee, 
or  by  purchasers  under  him,  and  the  defend- 
ant, when  sued,  brings  into  court,  and  offers 
to  pay,  the  balance  of  the  purchase  money, 
with  costs  of  suit,  unless  there  exist  strong 
countervailing  equities,  the  money  ought  to 
be  received,  and  a  recovery  of  the  land  de- 
nied. On  the  other  hand,  when  the  vendee 
does  not  seek  to  perform  the  contract,  and 
the  vendor  shows  himself  entitled  to  recover 
back  the  land,  then,  before  he  should  be  com- 
pelled, as  a  condition  of  its  reacquisition,  to 
pay  for  improvements,  or  refund  purchase 
money,  equitable  right  to  such  relief  should 
be  shown  by  the  vendee.  It  should  appear 
that  it  will  not  be  unjust  to  the  vendor  to  so 
charge  him. 

In  this  case,  it  appears  from  plaintiff's 
pleitdinga  that,  by  reason  of  his  own  default 
with  regard  to  the  deed,  be  has  no  right  to  a 
decree  rescinding  the  contract,  if  the  defend- 
ant resists  it,  and  tenders  performance  of  it 
upon  plaintiff's  tender  of  performance  on  his 
part.  The  defendant's  pleadings,  however, 
do  not  resist  a  rescission.  If  he  proposes  to 
perform  the  contract,  his  plea  of  the  statute 
of  limitations  must  be  withdrawn.  If  he 
proposes  to  submit  to  a  decree  fur  a  rescis- 
sion of  the  contract,  his  plea  of  the  statute  of 
limitations  is  inapplicable.  The  delay  of  the 
vendor  in  enforcing  the  payment  of  the  pur- 
chase money  as  the  installments  thereof  be- 
came duo,  and  his  acceptance  of  considerable 
payments  during  a  long  period  of  time,  were 
acts  Ciilculated  to  induce  the  vendee  to  be- 
lieve that  his  right  to  rescind  was  waived, 
and  to  induce  him  to  make  other  payments, 
and  place  upon  the  land  permanent  improve- 
ments. It  may  be  that  he  has  become  una- 
ble to  complete  the  promised  payments.  If, 
under  such  circumstances,  he  dues  not  offer 
to  perform  the  contract,  but  unites  in  the 
prayer  for  its  rescission,  the  value  of  the  use 
and  occupation  of  the  land,  as  well  as  the  in- 
terest upon  payments  made  by  him,  will  be 
proper  subjects  of  adjustment,  if  a  rescission 
is  decreed.  It  is  not  clear  that  the  answer 
was  not  so  defective  in  these  particulars  as 
to  be  subject  to  demurrer.  The  judgment  Is 
reversed,  and  the  cause  is  remanded. 


Wright  «.  MoCampbell  et  al. 

(Supreme  Cmirt  q/*  Tesoas.   Jan.  24, 1890.) 

Action  bt  Subvivino  PABTSitRS—PLEADUfO— Ex- 
pert EVIDBNCB— APPBAL. 

1.  Where  a  petition  alleges  that  plaintiffs  sne 
as  "sunoessors  and  asslf^B, "  instead  of  as  surviv- 
ing  pui'tuers,  of  the  law  firm  by  which  the  services 
sued  for  were  rendered,  that  fact  safflciently  ap- 

Sears  from  the  allegation  that,  at  the  time  of  the 
eath  of  the  member  for  whose  serrices  the  firm 
was  employed,  they  were  his  only  partners;  and 
its  defect  in  failing  to  allege  that  the  partner  is 
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dead,  Is  cured  where  that  fact  distinctly  appears 
in  the  answer. 

8.  Where  the  judgment  limits  the  recovery  of 
compensation  to  the  services  which  had  been  ren- 
dered before  the  death  of  such  partner,  the  admis- 
sion of  evidence  that  the  surviving  partners  ren- 
dered services  after  tbey  had  been  notified  of  their 
discharge  is  harmless  error. 

8.  The  question  of  plaintiffs'  right  to  recover 
Ttnder  the  allegation  that  they  held  the  claim  for 
SDoh  services  as  assignees  is  Immaterial,  as  they 
are  entitled  to  sue  by  reason  of  their  relation  of 
surviving  partners. 

4.  Nor  is  the  evidence  material  that  they  were 
purchasers  for  value  of  the  interest  of  their  de- 
ceased partner's  heir  in  the  claim. 

B.  The  testimony  of  the  presiding  jndge,  who 
was  called  as  an  expert  on  the  value  of  plaintiff's 
services,  cannot  be  objected  to  for  the  first  time  on 
appeal. 

e.  An  entry  of  judgment  for  plaintiffs  in  their 
firm  name  without  giving  their  full  names  Is 
faulty,  and  will  be  reformed. 

Appeal  from  district  court,  Nueces  county. 

G.  a.  Scott  &  Bro.,  for  appellant.    Stanley 

We2cA  and  D.  McNeill  Turner,  for  appellees. 

Henry,  J.  Appellees  instituted  this  suit 
to  recover  from  appellant  the  sum  of  $1,217 
charged  to  be  due  them  for  professipnal  serv- 
ices rendered  in  a  suit  against  appellant  in 
the  district  court  of  Nueces  county  by  "the 
Arm  of  McCampbell  &  Givens,  and  by  plain- 
tiffs as  the  successors  and  assignees  of  said 
firm."  The  petition  charges  that  John  S. 
McCampbell  and  E.  A.  McCampbell  compose 
the  law  firm  and  partnership  of  McCampbell 
&  Son,  and  that  they  are  "the  lawful  suc- 
cessors and  assigns  of  the  law  firm  of  Mo- 
Campbell  &  Givens,  doing  business  from 
1879,  and  many  years  prior  thereto,  up  to 
January,  1887,  under  said  firm  name,  and 
composed  of  John  8.  McCampbell,  John  S. 
Givens,  and  E.  A.  i>icCampbell."  The  peti- 
tion charges  that  "on  or  about  the  25th  day 
of  May,  1885,  while  the  said  partnership  of 
McCampbell  &,  Givens  was  continuing,  a  suit 
against  defendant  for  land  was  Aled  in  the 
district  court  of  Nueces  county,  numbered 
1,592,  and  entitled  '  Frierson  et  als.  versus 
M.  A.  Rogers  et  als.,' and  defendant  employed 
said  firm,  through  one  of  its  active  members, 
John  S.  Givens,  to  defend  and  represent  his 
rights  therein;  and  that  said  firm  accepted 
said  employment,  whereby  defendant  prom- 
ised and  became  liable  to  pay  tliem  the  fair 
and  reasonable  value  of  their  services  therein ; 
that  said  firm  of  McCampbell  &  Givens,  and 
plaintiffs  as  the  successors  and  assignees  of 
said  firm,  did,  for  a  perid  of  more  than  three 
years,  at  each  term  of  said  court,  appear  and 
defend  the  interests  of  said  defendant  in  said 
cause,  and  yield  and  give  much  time,  experi- 
ence, legal  knowledge,  skill,  labor,  study,  and 
care  to  the  said  defense,  and  to  the  success- 
ful end  that  judgment  was  rendered  in  favor 
of  the  said  defendant  at  the  spring  term  of 
said  court  in  tlie  year  1888;  that  the  above- 
named  sum  is  a  fair  and  reasonable  compen- 
sation for  said  services. "  The  case  was  tried 
without  a  jury,  and  judgment  rendered  for 
plaintiffs.  The  defendant  answered  by  gen- 
eral and  special  exceptions,  and,  among  other 
defenses,  pleaded  tliat  he  "employed  the  said 


Givens  to  defend  the  suit,  and  that  be  was 
informed  tliat  he  appeared  and  defended  said 

cause  for  defendant  up  to  the day  of 

January,  1887,  when  he  (the  said  Givens) 
departed  this  life,  and  that  be  never  at  any 
time  employed  plaintiffs  to  represent  him, 
but  after  the  death  of  Givens  be  notified 
them  that  he  did  not  want  their  services."  ' 

The  court  filed  conclusions  of  law  and  fact 
substantially  as  follows:  That  previous  to 
the  20th  January,  1887,  the  firm  of  McCamp- 
bell &  Givens  was  composed  of  John  S.  Mc- 
Campbell, Jolin  S.  Givens,  and  E.  A.  Mc- 
Campbell, and  that  it  was  dissolved  on  said 
date  by  the  death  of  John  S.  Givens;  that 
plaintiffs  in  this  suit,  as  surviving  partners, 
under  the  firm  name  of  McCampbell  &  Son. 
assumed  all  the  liabilities  and  carried  out  all 
of  the  partly-performed  contracts,  of  the  old 
firm  of  McCampbell  &  Givens;  that  McCamp- 
bell &,  Son,  by  purchase  and  payment  of  a 
valuable  consideration,  became  tlie owners  of 
the  interest  of  their  deceased  partner  in  all 
the  unperformed  contracts  of  the  old  firm. 
Also,  that  in  said  cause  1,592,  of  Frierson  et 
al.  vs.  Rogers  et  al.,  the  defendant  Wright 
employed  the  said  firm  of  McCampbell  & 
Givens  to  represent  and  defend  his  interest 
therein,  and  that  said  firm  did  su  defend  and 
represent  him,  "yielding  fully  two  years' 
service  in  the  examination  of  old  Spanish 
titles,  investigating  mesne  conveyances  and 
cumbersome  records  of  genealogical  descents, 
and  that  said  defense  was  nearly  completed 
at  the  time  of  the  death  of  said  John  S.  Giv- 
ens." Also,  that  McCampbell  &Son,  as  the 
lawful  successors  and  assigns  of  the  firm  of 
McCampbell  &  Givens,  believed  themselves 
entitled  to  carry  out  the  partly-performed 
contracts  of  the  old  firm  after  the  death  of 
said  Givens,  and  that  tbey  continued  to  rep- 
resent the  said  Wright,  and  filed  a  complete 
answer  In  said  cause,  and  continued  their 
services  therein  to  its  successful  termination 
by  judgment  rendered  in  August,  1888. 
Also,  that  some  time  in  the  year  1887,  and 
after  the  death  of  Givens,  tliey  were  in- 
formed by  G.  R.  Scott,  who  represented  him- 
self to  be  the  attorney  of  the  defendant 
Wright,  that  he  (Wright)  required  their  serv- 
ices no  longer,  but  tliat  they  did  not  consider 
themselves  discharged  by  such  notice.  Also, 
that  defendant  Wright  owned  4,067  acres  <A 
the  land  that  was  in  controversy  in  said  suit, 
and  that  it  was  not  worth  less  than  S3  per 
acre;  that  a  reasonable  compensation  for  the 
services  performed  in  said  suit  by  plaintiffs' 
firms  would  be  anywhere  from  10  to  25  per 
cent,  of  the  value  of  the  land  in  controversy. 
Also,  that  the  statement  of  Wright's  desire 
to  discontinue  their  employment,  made  to 
plaintiffs  in  1887,  was  sufficient  to  put  them 
on  notice.  The  conclusions  of  law  are: 
"(1)  That  plaintiffs  cannot  recover  for  their 
services  after  the  notice  was  given,  in  1887, 
and  the  death  of  Givens.  (2)  That  they 
should  recover,  as  surviving  partners  of  Mc- 
Campbell &  Givens,  and  the  lawful  assigns 
of  the  deceased  John  S.  Givens,  for  theii 
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aervioes  up  to  the  time  of  his  decease  and 
said  notice.  (3)  That,  as  said  defense  had 
been  virtually  and  fully  prepared  in  the  life- 
time of  said  John  6.  Givens,  plaint^s  are 
entitled  to  8  fair  proportion  of  the  amount 
sued  for  by  them  up  to  the  time  of  the  decease 
of  said  Givens,  and  the  notice  of  the  discon* 
tin  nance  of  their  servicfS  by  sflid  Wright, 
which  I  judge  to  be  three-quarters  of  the 
amount  claimed  in  their  petition,  amounting 
to  the  sum  of  $912.75,  to  bear  interest  at  the 
rate  of  8  per  cent,  per  annum  from  the  1st 
day  of  January,  1889."  T)i«  judgment  was 
entered  in  favor  of  plaintiffs  in  their  firm 
name  of  McCampbell  &  Son,  without  the  full 
names  of  plaintiffs  in  any  way  appearing. 
The  defendant  reserved  a  bill  of  exceptions 
to  the  conclusions  of  fact  and  law  filed  by 
the  judge. 

A  great  number  of  errors  are  assigned 
which  we  think  it  unnecessary  to  discuss  in 
delaiL  The  larger  number  of  them  relate  to 
the  action  of  the  court  in  overruling  the  ex- 
ceptions of  defendant  to  plaintiff's  petitiout 
the  admission  of  certain  evidence,  and  the 
soflSciency  of  the  evidence  to  support,  in  a 
number  of  particulars,  the  judge's  conclu- 
sions of  fact. 

Ttie  exceptions  to  the  petition  are  predicat- 
ed upon  the  proposition  (liat  the  general  state- 
ment in  the  petition  that  plaintiffs  sue  as  the 
"successors  and  assigns"  of  the  firm  of  Mo- 
Campbell  &  Givens,  by  which  firm  part  of  the 
services  that  they  claim  compensation  for,  and 
for  which  they  recovered,  were  performed, 
does  not  set  foi-th  a  state  of  facts  authorizing 
a  recovery.  The  court  only  rendered  judg- 
ment in  favor  of  plaintiffs  for  such  services 
as  had  been  rendered  by  the  firm  of  McCamp- 
bell &  Givens.  Plaintiffs'  petition,  while 
it  styles  them  "successors,"  instead  of  sur- 
viving partners,  of  said  firm,  by  alleging  that 
they  were  the  only  partners  of  Givens  at  the 
date  of  his  death,  states  the  facts  that  would 
upon  hisdeatli  make  them  the  surviving  mem- 
bers of  that  partnership.  The  petition  is  de- 
fective in  this  particular,  in  not  alleging  that 
Givens  was  dead;  but  the  answer  of  defend- 
ant contained  that  allegation  distinctly,  and 
cured  the  omission.  The  pleadings  of  both 
parties,  considered  together,  showed  that  the 
(acts  existed  that  entitled  plaintiffs  to  sue,  as 
surviving  partners  of  the  firm  of  McCampbell 
&  Givens,  for  the  fee  earned  by  that  firm,  and 
their  being  styled  "successors"  instead  of 
"surviving  partners"  was  properly  held  not  to 
be  good  cause  for  exception. 

The  pleadings  and  the  evidence  show  that 
the  employment  of  the  firm  of  McCampbell  & 
Givens  WHS  induced  by  the  confidence  reposed 
by  defendant  in  the  professional  skill  and 
fidelity  of  Givens,  but  that  fact  did  not  affect 
the  interest  of  plaintiffs  in  the  fee  earned  by 
him  as  a  membier  of  the  firm,  or  impair  their 
right  to  maintain  an  action,  as  surviving 
partners,  for  so  much  of  it  as  had  been  earned 
at  the  time  of  his  death.  The  death  of  Givens 
dissolved  the  partnership,  and  terminated  the 
employment.  McGill  v.  McGili,  2  Mete.  (Ky.) 


260.  If  the  surviving  members  of  the  firm 
chose  to  perform  the  unfinished  work,  and 
the  defendant  bad  consented  or  acquiesced  in 
their  doing  so,  he  would  have  thereby  become 
bound  to  pay  them,  as  surviving  partners  and 
in  their  own  right,  such  compensation  as  the 
services  were  reasonably  worth.  He  bad, 
however,  the  right  to  discontinue  the  employ- 
men  of  the  surviving  members  of  the  firm 
after  the  death  of  Givens,  and  they  had  no 
right  to  insist  on  continuing  their  services 
because  they  had  not  been  paid  for  previous 
services,  nor  for  any  other  reason  contrary  to 
the  wishes  of  the  defendant.  Evidence  was 
admitted  of  the  performance  of  services  by 
appellant  after  they  had  been  notified  of  their 
discharge;  but,  as  the  court  limited  its  judg- 
ment to  compensation  for  such  services  as  had 
been  previously  rendered,  the  evidence  did 
not  prejudice  appellant,  and  the  error  of  its 
admission  was  rendered  immaterial. 

As  plaintiffs'  relation  of  surviving  part- 
ners was  sufficient  authority  for  them  to 
maintain  this  action,  the  question  of  their 
right  to  recover  under  their  allegation  that 
they  held  the  claim  as  assignees,  and  their 
proof  that  they  were  purchasers  for  value  of 
the  interest  of  the  only  heir,  of  their  deceased 
partner  in  the  claim,  became  immaterial.  If 
the  issue  had  been  material,  we  find  no  error 
In  the  rulings  upon  it  that  the  defendant  in 
this  suit  can  properly  complain  of. 

The  presiding  judge  was  sworn,  as  an  ex- 
pert, as  to  the  value  of  appellees'  services. 
It  seems  that  no  other  witness  was  called  on 
that  issue,  and  no  objection  was  made  to  bis 
testifying,  or  to  his  evidence.  Such  objec- 
tion comes  too  iato  When  taken  for  the  first 
time  in  this  court. 

The  conclusions  of  fact  and  law  are  taken 
np  in  detail,  and  exhaustively,  by  the  numer- 
ous assignments  of  error,  and  objected  to, — 
the  conclusions  of  fact,  l)ecause  not  sustained 
by  the  evidence;  and  the  conclusions  of  law, 
because  not  supported  by  the  conclusions  of 
fact.  The  record  contains  a  statement  of 
facts  which  we  look  to,  as  in  every  other 
case,  only  to  see  whether  there  is  evidence 
sufficient  to  sustain  the  conclusions  of  fact. 
We  think  that  all  of  the  material  facts  found 
are  sufficiently  sustained  by  the  evidence,  and 
we  approve  the  conclusions  of  law  deduced 
from  them. 

The  judgment  entry,  not  containing  the 
full  names  of  plaintiffs,  fails  in  that  particu- 
lar to  conform  to  the  rule.  The  judgment 
will  be  reformed  in  this  one  respect,  and  af- 
firmed, at  appellant's  costs. 


San  Antonio  &  A.  P.  By.  Co.  o.  Moobe. 
(Supreme  Court  of  Texas.    Jan.  24, 1890.) 

RiOOBD  ON  ApTSAI. — STATEMENT — EZTESBION  O* 
TlUB. 

Under  Rev.  St.  Tex.  art.  1879,  which  pro- 
vides that  the  court  may,  by  an  order  entered 
of  record  during  a  term  of  court,  authorize  a  state- 
ment of  facts  to  be  perfected  in  vacation,  at  any 
time  not  exceeding  10  days  after  adjoarnment  of 
the  term,  a  statement  of  facts,  which  was  not  filed 
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nnttl  7  days  after  adjoanunent,  cannot  be  conMA- 
ered  on  appeal,  where  the  transcript  discloses  no 
order  allowing  10  days  after  adjournment  for  filing 
the  same. 

Appeal  from  district  court,  Fayette  county. 

Action  by  T.  C.  Moore  RKainst  tbe  San.  An- 
tonio &  Aransas  Pass  Bail  way  Company,  for 
damages  occasioned  by  the  construction  and 
operation  of  a  railroad  across  plaintiff's  land. 
Rev.  6t.  Tex.  c  18,  art.  137i),  provides  that 
"the  court  may,  by  an  order  entered  upon  the 
record  during  the  term,  authorize  the  state- 
ment of  facts  to  be  made  up,  and  signed  and 
filed,  in  vacation,  at  any  time  not  exceeding 
ten  days  after  the  adjournment  of  the  term." 
Verdict  for  plaintiff,  and  from  tbe  judgment 
tliereoo  defendant  appeals. 

R.  U.  Phelps  and  /.  Imtu,  toi  appellant. 
Moore  di  Duncan,  for  appellee. 

Gaines,  J.  The  appellant  liavin/^  oon> 
structed  and  operated  a  railroad  across  tbe 
land  of  appellee,  he  brought  suit  to  recover, 
not  only  compensation  for  tbe  land  taken,  but 
also  damages  resulting  to  tbe  remaimler  of 
the  lands  from  the  construction  and  operation 
of  the  road.  The  case  was  tried  by  a  jury, 
and  resulted  in  a  verdict  for  appellee.  The 
appellant  complains  only  of  the  amount  of 
the  verdict,  wbiph  it  insists  should  be  set 
aside — First,  on  account  of  the  language  of 
counsel  for  appellee  used  in  the  argument  of 
the  cause;  and,  second,  for  errors  in  giving 
and  refusing  instructions.  We  find,  by  an 
inspection  of  the  record,  Uiat  the  term  of  the 
court  at  which  the  case  was  tried  was  ad- 
journed on  the  22d  day  of  December,  18ti8, 
and  that  the  statement  of  facts  was  not  filed 
until  the  29Ui  day  of  that  month.  The  tran- 
soript  discloses  no  order  allowing  10  days  aft- 
er the  adjournment  for  the  filing  of  the  state- 
ment of  facts.  What  purports  to  be  a  state- 
ment of  facts  found  in  the  record  cannot  be 
considered  as  such.  Without  knowing  what 
the  evidence  in  the  case  was,  it  is  impossible 
for  this  court  to  say  whether  or  not  appellant 
was  prejudiced  by  the  rulings  of  tbe  court  in 
giving  or  refusing  instructions.  Whether 
or  not  a  verdict  should  be  set  aside  on  account 
of  improper  remarks  of  counsel  must  also  de- 
pend largely  upon  the  evidence  in  the  case. 
All  the  assignments  are  such  as  cannot  be 
considered  in  the  absence  of  a  statement  of 
facts,  and  tbe  judgment  is  therefore  atflrmed. 


SiMOK  «.  Allbm  et  al. 
(Supreme  Cowrt  of  Texas.    March  7, 1880.) 

UASTXB  AMD  SSBVA.5T— WBOXOFDI.  DlSCHjLBOB. 

A  clerk  in  a  store  employed  by  the  month, 
who  te  unjustly  discharged  Deiore  the  end  of  the 
month,  is  not  ooligod,  in  order  to  recover  for  the 
breach  of  the  contract,  to  immediately  seek  for  em- 
ployment of  a  different  character,  hut  has  a  right 
to  seek,  for  a  reasonable  time,  the  same  character 
of  employment  that  he  had  when  discharged. 

Appeal  from  district  court,  Folk  county. 
/.  A.McCardell  and  T.  T.  Orosson,  for  ap- 
pellant.   James  E.  Hill,  for  appellees. 


Hbnkt,  J.  Appellant  was  employed  by 
appellee  by  the  month,  as  a  clerk  in  their 
store,  at  a  salary  of  955  per  month.  He  was 
disciittged  from  said  employment  on  the  4th 
day  of  February,  and  he  commenced  this  snit 
In  a  justice's  court  to  recover  his  salary  for 
the  whole  of  that  month.  It  appears  that  de- 
fendants tendered  "In  the  Justice's  court"  to 
plaintiff  the  sum  of  $7.35,  wliich  they  claim 
was  all  that  was  due  him,  that  being  for  the 
four  days  that  he  served  in  February.  The  ev- 
idence as  to  whether  the  defendant  had  proper 
cause  to  discharge  plaintiff  was  conflicting. 
The  defendant's  testimony  showed  that  he 
had  sufilcient  cause  therefor,  which  the  plain- 
tiff denied.  On  cross-examination,  plaintiff 
testified  that,  after  he  Wiis  discharged,  he 
sought  employment,  as  a  clerk,  at  a  number 
of  places  in  the  stale  named  by  him,  without 
procuring  It.  He  testi  fled  that  he  did  not  try 
to  get  "work  at  a  saw-mill,  nor  on  a  farm., 
nor  at  rail-splitting,  nor  at  piling  brush;" 
that  he  Mvas  a  good-sized  man,  and  in  good 
health,  but  had  never  done  such  work;  that 
he  did  not  try  to  get  businass  as  a  porter  at  a 
depot  unt  1  after  he  failed  to  get  employment 
as  a  clerk  at  the  places  named  by  him;  that 
on  the  1st  day  of  March  he  was  given  the 
position  of  porter  at  a  railroad  depot,  where 
he  still  works.  At  the  request  of  the  defend- 
ants, the  court  gave  the  jury  the  following 
charge:  "In  case  yon  find  from  the  evidence- 
that  the  defendants  discharged  the  plaintiff 
(if  they  did)  without  reasonable  cause,  then 
you  are  instructed  that  it  was  the  duty  of 
plaintiff  to  seek  employment  at  any  work  he 
could  find  to  do,  regardless  of  what  he  before 
that  time  had  been  doing.  He  most  have 
sought  and  should  have  taken  any  honest  em- 
ployment he  could  get,  and  that  even  at  a  less 
price  than  he  had  been  receiving  i)efore." 
We  think  it  was  error  to  give  this  charge. 
Plaintiff  bad  the  right  to  seek  for  a  reason- 
able time,  tbe  same  character  of  employment 
that  be  had  when  he  was  discharged.  If» 
after  a  reasonable  time,  it  became  evident 
that  he  could  not  procure  employment  as  a 
clerk,  it  would  have  become  his  duty,  in  so- 
far  as  it  concerned  his  relations  with  his  late 
employers,  to  seek  other  employment,  for 
which  he  was  fitted.  In  view  of  his  evidence 
on  the  subject,  we  think  that  the  charge  was 
calculated  to  mislead  the  jury.  In  view  of 
another  trial,  it  is  proper  to  suggest,  as  to  the 
time  of  the  tender,  that  if  it  was  not  made 
before  the  Institution  of  the  suit  In  the  jus- 
tice's court  it  was  error  to  adjudge  the  costs 
against  plaintiff.  The  j  udgment  is  reversedr 
and  the  cause  is  remanded. 


Rodriguez  et  al.  t>.  Hatxs  et  al, 

(Supreme  Court  oj  Texas.    Feb.  4, 1890.) 

HOBTQi.aBs — Alterations  —  Likitatiox  of  Ao- 
TIONS — EVIDESCB — Rboibtbt  ov  Dieckbbs. 
1.  A  mortgage,  in  which  the  character  "&"* 
and  a  word  or  name  following  the  name  of  Uie 
mortgagee  are  erased,  recited  that "  the  first-named 
parties "  had  made  a  "loan  to  the  third  party, "  the 
mortgagor.    Below  the  signatures  of  the  grantor 
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and  officer,  and  above  that  of  th*  witnesses,  there 
was  an  erasure  of  what  appeared  to  he  two  names, 
apparently  of  witnesses.  Held,  that  the  mortgage 
was  valid,  as  against  the  heirs  of  the  mortgagor 
sninf  for  the  land. 

S.  Though  alieDation,  within  six  years,  of  land 
acquired  under  the  colonization  law  of  Texas  of 
March  26,  lS2o,  was  prohihlted,  the  heirs  of  a  mort- 
ga^r  cannot  recover  the  land  without  payment  of 
the  debt,  where  the  mortgagee  or  those  claiming 
under  him  are  in  possession. 

3.  Where  possession  is  talten  and  retained  un- 
der a  mortgage  in  accordance  with  its  terms,  the 
heirs  of  the  mortgagor  cannot  recover  the  land 
without  payment  of  the  debt,  ttiough  barred  by  the 
statute  of  limitations. 

4.  The  mortgapree,  and  those  claiming  under 
htm,  being  In  possession,  as  authorized  by  the 
mortgage.  It  is  not  necessary  to  show  that  notice 
of  their  claim  was  had  by  the  mortgagor's  heirs. 

5.  Where  the  documents  of  title  are  referred 
to  as  accompanying  the  mortgage,  and  desci'ibe 
the  land,  the  mortgage  need  not  describe  it. 

6.  Conveyance  by  a  mortgagee  in  possession 
passes  his  Interest  in  the  mortgage  without  an  as- 
signment. 

T.  Though  Rev.  St.  Tex.  art.  4389,  required  that 
decrees  of  probate  courts,  when  offered  as  evidence 
of  title,  must  have  been  recorded  in  the  county 
where  the  land  lies,  such  decrees,  showing  distri- 
bution of  land  among  heirs  of  one  through  whom 
title  is  claimed,  are  admissible  to  show  acts  of 
ownership,  though  not  so  recorded. 

8.  A  statement  bv  a  witness  that  "the  undis- 
puted fact  Is  that  said  land  nas  been  and  Is  the 
property  of  [defendant]  for  the  past45  or40  years" 
'«dlf  not  cause  a  reversal,  where  the  case  was  tried 
by  the  court,  and  the  evidence,  without  this  state- 
ment, was  conclusive  as  to  ownership. 

9.  After  execution  of  a  mortgage  In  1S83,  the 
grantor  went  to  Mexico,  and  one  Intimate  with  him 
testiflad  that  he  stated  that  he  owned  no  land  in 
Texas,  and  there  was  also  evidence  that  he  execut- 
ed a  deed  to  the  mortgagee's  administrator.  Aft- 
erwards his  widow  and  heirs  resided  in  Texas,  hnt 
made  no  claim  to  the  land  until  shortly  before  suit. 
The  mortgagee  took  possession,  as  authorized  by 
the  mortaage,  and  he,  and  those  claiming  under 
him,  paid  the  taxes,  except  for  about  six  years, 
andDMd  possession  themselves  or  by  tenants  the 
greater  part  of  the  time.  The  mortgagee's  heirs 
sold  in  1870  to  one  who  in  1880  sold  to  defendants, 
who  took  and  held  possession  till  time  of  trial. 
Held,  titat  Judgment  was  properly  rendered  for 
defendants. 

GommlsBionerB'  decision.  Appeal  from 
district  court,  Jackaon  county;  W.  H.  Burk- 
iiAKT,  Judge. 

Francis  M.  White  and  J.  D.  Otoen,  for 
appellants.    John  Ireland,  for  appellees. 

Hobby,  J.  Appellants,  Naroiso,  Jesus, 
Narciso  A.,  and  Trinidad  Rodriguez,  and 
Jesus  I..af uente,  in  their  own  behalf,  and  tlie 
last  named,  as  next  friend  for  Simon.  Del- 
lina,  Adela,  and  Micuela  Lafuente,  minors, 
brought  this  action  of  trespass  to  try  title,  on 
the  23d  day  of  March,  1887,  to  recover  the 
land  described  in  the  petition,  as  the  league 
granted  to  Narciso  liodriguez  as  a  colonist  of 
I)e  Leon's  colony  on  March  25,  1833.  The 
ptiuntiSs  sought  a  reoovt-ry  upon  the  alleged 
ground  that  the  grantee.  Rodriguez,  died 
owning  sitid  land,  and  that  they  were  his 
heirs.  There  was  no  controversy  as  to  the 
fact  that  Narciso  Rodriguez  was  the  original 
grantee. — his  title  iiaving  issued  on  March 
26, 1833,  under  the  colonization  law  oC  Marc)) 
26,  1825;  and  there  was  proof  by  plaintiffs 
of  heirship.  The  defendants  pleaded  not 
guilty;  the  three,  five,  and  ten  years'  stat- 


utes of  limitation;  and  set  up,  specially,  title 
under  a  conditional  deed  or  mortgage, — an  aa> 
thentio  act  made  by  the  grantee,  Narciso  Rod- 
riguez, to  Phillip  Dlmmitt,  on  the  SOth  day 
September,  1833,  In  consideration  of  85,000 
advanced  to  Rodriguez,  payable  in  six  years, 
with  10  per  cent,  interest.  Defendants  also 
set  up  a  title  from  said  Rodriguez  to  W.  E. 
Jones,  administrator  of  the  estate  of  said 
Diramitt,  made  subsequent  to  the  maturity 
of  the  conditional  deed  or  mortgage.  They 
pleaded  also  stale  demand.  John  Ireland 
made  himself  a  party  defendant,  as  the  war- 
rantor of  John  V.  Hayes.  Ko  issue  appears 
to  liave  been  made  on  his  plea,  and,  the  judg- 
ment being  for  defendant,  no  further  notice 
was  taken  of  his  appearance.  The  cause 
was  tried  by  the  court  Ht  the  November  term, 
1887,  without  a  jury,  and  judgment  was  ren- 
dered tiiat  plaintiffs  take  nothing  by  their 
suit,  from  which  this  appeal  is  taken. 

The  errors  assigned  raise,  first,  the  question 
of  the  admissibility  of  the  mortgage  intro- 
duced in  evidence  by  the  defendants,  and  its 
validity  as  a  title.  The  propositions  of  ap- 
pellants. In  support  of  tlieir  assignment  as- 
sailing this  taortgage,  may  be  considered  to- 
gether. Tiiey  are:  That  the  mortguge  was 
inadmissible  on  account  of  unexplained  eras- 
ures; It  was  never  assigned  to  the  defend- 
ants, nor  was  the  debt  on  which  It  was  based; 
it  constituted  no  evidence  of  title;  it  was 
null  and  void,  because  In  contravention  of 
the  lawjn  force  when  executed;  it  was  barred 
by  limitation,  and  was  no  evidence  of  notice 
of  defendants'  claim.  Sach  are  the  objec- 
tions urged  to  this  Instrument,  which  was 
an  original  Spanish  mortgage,  executed  on 
the  30tli  day  of  September  by  Narciso  Rodri- 
guez before  ttie  office  with  assisting  witnesses. 
It  conveyed  to  Phillip  Diramitt,  as  security 
for  85,()00  loaned  to  Rodriguez  by  the  for- 
mer, the  league  of  land  granted  the  lar.ter  un- 
der the  colonization  law  of  March  25,  1825, 
in  case  of  the  failure  to  pay  that  amount, 
with  10  per  cent,  interest,  within  six  years; 
which  land,  it  recited,  possession  of  had  been 
given  Rodriguez  under  ttie  law,  and  the  doo- 
uroents  of  which  grant  were  delivered  as  a 
proof  of  the  good  faith  of  the  mortgagor. 
The  mortgagee  was  required  to  pay  the  state 
dues  on  the  grant,  and  he  was  authorized  to 
take  possession.  Attached  to  the  original, 
which  accompanied  the  transcript  in  this  case 
by  order  of  the  court  below,  is  a  copy,  which 
it  is  agreed  was  coirectly  translated  by  the 
Spanish  translator  in  the  general  land-oiflce. 

The  erasures  referred  to  consist  of  a  blot 
over  what  appears  to  be  the  character  "&" 
and  a  word  or  name  which  in  the  original 
follows  immediately  after  the  name  "Felipe 
Diramitt."  The  language  of  the  instrument 
would  indicate  tliai  "Felipe  Dimmitt,"  "&" 
some  other  person,  appeared  before  the oflBoer 
with  Rodriguez,  and  made  the  loan  to  him. 
They  are  referred  to  as  the  "first-named 
parties,"  who  "had  made  a  loan  to  the  third 
party"  (Rodriguez)  of  five  thousand  dollars. 
Again,  referring  to  the  title  issued  to  Sod- 
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riguez  as  a  colonist  under  the  law  of  March 
24,  1825,  it  recites:  "The  documents  of 
which  grant,  as  a  proof  of  the  good  faith 
which  he  acts,  he  herewith  delivers;  the  first 
named  parties  obligating  themselves  to  pay 
the  stale  dues,"  etc.  At  the  foot  of  the  in- 
atrument,  and  having  no  connection  with  it, 
below  the  signatures  of  the  grantor  and  the 
oilicer,  and  above  those  of  the  assisting  wit- 
nesses, is  the  second  erasure,  consisting  also 
of  a  blot  over  what  appears  to  be  two  words 
or  names,  probably  intended  for  assisting 
witnesses,  but  blotted  out.  The  general 
rules  are  well  settled  and  familiar,  that  on 
the  production  of  an  instrument,  if  it  appears 
to  have  been  altered,  it  is  incumbent  on  the 
party  offering  it  in  evidence  to  explain  this 
appearance.  If  nothing  appears  to  the  con- 
trary, the  alteration,  it  is  said,  will  be  pre- 
sumed to  be  contemporaneous  with  the  exe- 
cution of  the  instrument.  "If  any  ground 
of  suspicion  is  apparent  upon  the  face  of  the 
instrument,  the  law  presumes  nothing,  but 
leaves  the  question  of  the  time  when  it  was 
done,  as  well  as  that  of  the  person  by  whom 
and  the  intent  with  which  the  alteration  was 
made,  as  matters  of  fact,  to  be  ultimately 
found  by  the  jury  upon  proofs  to  be  adduced 
by  the  party  offering  the  instrument,"  etc. 
1  Gri'enl.  £v.  8  564.  These  principle  are 
recognized  in  Park  v.  Glover,  23  Tex.  472. 
Although  there  is  not  perfect  harmony  in  the 
cases  on  the  subject,  it  is  generally  agreed 
that,  as  fraud  is  not  presumed,  thecefore,  if 
no  peculiar  circumstances  of  suspicion  attach 
to  an  altered  Instrument,  the  alteration  is 
presumed  to  be  innocent,  or  to  have  been 
made  prior  to  its  execution.  1  Greenl.  £y. 
8  564,  and  note  1.  In  the  case  of  Park  v. 
Qlover,  supra,  plaintiff  offered  in  evidence  s 
bond  from  Jonas  Dixon  to  John  Glover,  and 
8  transfer  or  assignment  of  the  bond  by 
Olover,  and  a  certiUed  copy  from  the  records 
of  the  county  of  the  bond  and  assignment 
which  was  written  on  it.  The  bond  was 
read.  To  the  reading  of  the  assignment 
which  was  written  on  the  bond,  defendants 
objected  on  the  ground  that  it  showed  on  its 
face  that  it  had  been  altered.  It  was  as  fol- 
lows: "For  value  received,  I  transfer  all  my 
riglit,"  etc.,  "to  the  above  bond,  to  W. 
A.  Park.  July  16,  1844.  John  Glovek. 
Signed  and  sealed  in  presence  of  us.  Ai<- 
BEKT  Martin  Gloveb.  S.  C.  Cbobs.  "  The 
word  "  W.  A.  Park,"  and  the  words,  "signed 
and  sealed  in  presence  of  us,"  appeared  to 
have  been  written  in  black,  while  the  other 
words  were  in  blue,  ink.  The  certified  copy 
from  the  county  records,  which  was  offered 
along  with  the  original,  showed  that  the  ai- 
tei-ation  was  made  after  the  instrument  bad 
been  recorded. 

The  facts  in  the  present  case  are  altogether 
unlike  those  reported  in  tlie  case  cited.  Ap- 
plying the  rule  mentioned  to  the  mortgage 
before  us,  the  presumption  would  arise  that 
the  erasures  were  made  conteraporiineousty 
with  its  execution.  The  officer's  certificate  to 
the  original  instrument  which  was  made  after 


the  condition  was  broken,  or  default  In  the 
payment  of  the  loan,  strongly  supports  this 
view.  It  was  made  on  February  12,  1840, 
more  than  40  years  before  the  trial,  and  re- 
cited that  Iridio  Yenavides,  one  of  the  assist- 
ing witnesses,  who  participated  in  the  exe- 
cution of  the  instrument,  appeared  before 
the  county  clerk  of  Victoria  county,  and  de- 
clared under  oath  that  "Rodriguez  had  exe- 
cuted it,"  and  that  he  was  one  of  the  wit- 
nesses. It  was  recorded  in  Victoria  county 
on  February  25,  1840,  and  possession  and 
the  payment  of  taxes  was  shown  from  that 
time  to  the  trial,  with  unimportant  intervals. 
Conceding  the  erasure  to  be  as  claimed  by 
appellants,  the  mortgHge  evidently  conveyed 
Rodriguez's  interest  to  the  grantees,  and. 
the  title  having  passed  out  of  him,  his  heira 
could  not  recover  in  this  action  by  virtue  of 
an  alleged  title  in  their  ancestor,  which,  ac- 
cording to  their  own  theory  with  respect  to 
the  erasures,  was  probably  vested  inUimmitt 
and  some  otlier  person.  It  would  be,  in  this 
suit,  wholly  immaterial  to  Rodriguez's  heirs, 
who  the  joint  mortgagee  may  have  been,  witli 
Dimmitt,  if  any.  Constituting,  as  it  would, 
an  outstanding  title  in  a  third  party,  it 
would  as  effectually  prevent  a  recovery  by 
plaintiffs,  whether  that  party  be  Dimmitt 
alone,  or  Dimmitt  and  another.  Under  the 
rule  that  if  there  had  been  any  ground  for 
suspicion  the  law  would  presume  nothing, 
leaving  the  question  of  the  time,  intent,  etc., 
in  making  the  erasure,  to  the  jury,  the  court 
trying  the  cause,  in  admitting  the  instru- 
ment, passed  upon  the  good  faith  of  the  al- 
teration or  erasure. 

The  mortgage  is  dated  September  30, 1833. 
It  is  argued  by  appellants,  however,  that  it 
was  executed  in  February,  1833.  and  there- 
fore null,  because  in  violation  of  the  law  pro- 
hibiting at  that  time  the  alienation  of  lands 
acquired  under  the  law  of  March,  1825,  prior 
to  the  issuance  of  final  title.  Final  title 
having,  as  we  have  seen,  issued  to  Rodriguez 
on  March  25,  1833,  the  recital  in  tlie  mort- 
gage of  the  delivery  of  the  final  title  itself  to 
the  mortgagee  is  a  sufficient  reply  to  this 
contention,  that  it  was  executed  before  that 
title  was  extended.  In  answer  to  the  posi- 
tion that  if  it  was  executed  in  Septemlier,  1833, 
the  alienation  was  equally  in  contravention 
of  the  law  inhibiting  it,  within  less  than  six 
years  from  the  issuance  of  final  title,  it  ia 
only  necessary  to  say  that,  if  the  mortgag* 
or  pledge  be  such  an  alienation  as  was  con- 
templated by  the  law,  it  has  been  in  sev- 
eral cases  in  this  state  lield  that,  although  a 
contract  cannot  be  enforced  for  the  reason 
assigned  by  appellants,  that  is,  because  it 
was  made  in  violation  of  law,  the  heirs  of 
the  grantee  cannot  recover  upon  their  legal 
title,  against  parties  claiming  under  such 
contract  as  heirs,  without  refunding  the  con- 
sideration received  by  their  ancestor.  Led- 
yard  v.  Brown,  27  Tex.  404,  and  cases  cited. 
The  evidence  showed  that  possession  was 
taken  under  the  mortgage  by  Dimmitt,  and 
those  holding  under  him,  and,  such  being 
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the  case,  they  could  not  be  disposseaaed  until 
.the  debt  was  paid,  and  this  right  was  wholly 
unaffected  by  the  lapse  of  time  or  limitation. 

In  Hannay  t.  Tliompson,  14  Tex.  144,  it 
was  held  that  where  the  mortgagee,  as  in  this 
case,  WHS  placed  In  possession  under  the  mort- 
gage, and  by  its  terras  entitled  to  retain  it, 
the  mortgagor  could  not  recover  possession, 
after  condition  broken,  without  discharging 
the  debt  for  which  it  was  given.  There  was 
no  occasion  for  notice  to  appellants  of  de- 
fendants* claim  to  the  land,  and  the  objec- 
tion that  the  mortgage  was  no  notice  of  such 
claim  is  without  merit.  The  appellants  claim 
aa  heirs.  If  notice  was  essential,  the  posses- 
sion authorized  by  the  mortgage  followed  by 
actual  continued  occupancy  of  Dimmitt's 
heirs,  and  those  claiming  under  them,  was 
suflicient. 

To  the  objections  that  the  land  was  not 
described,  nor  was  there  any  assignment  of 
the  mortgage,  the  answer  is  that  the  au- 
thentic act  or  mortg>ige  made  no  attempt  to 
describe  it.  The  title  itself  accompanied  it, 
and  was  referred  to  and  contained  the  de- 
scription. "If  the  mortgagee  be  in  posses- 
sion, his  conveyance  of  the  mortgaged  prop- 
erty *  *  *  is  regarded  as  passing  his 
mortgage  interest,  although  no  mention  in 
terms  be  made  of  the  debt."  1  Jones,  Mortg. 
§8U8. 

The  objection  to  the  partition  decrees  of 
the  probate  courts  of  Gnadalupe  and  Victoria 
counties,  because  not  recorded  in  Jackson 
county,  where  the  land  is  situated,  were 
properly  overruled.  Tliese  decrees  were 
made  by  the  probate  courts  referred  to,  at 
different  times,  between  the  years  1845  and 
1850,  and  during  the  administration  of  the 
estate  of  Phillip  Dimmitt;  and  they  show  a 
distribution  and  division  of  the  land  among 
his  heirs,  and  that  it  was  inventoried  by  his 
administrator,  W.  £.  Jones,  wlio  was  also 
guardian  of  some  of  the  heire,  as  the  prop- 
erty of  the  estate,  and  that  it  was  managed 
and  controlled  by  him  as  such  administrator. 
They  were  not  offered  as  showing  in  them- 
selves title  to  the  land  under  which  the  de- 
fendants claim,  but  as  indicating  acts  of  own- 
ership under  the  title  from  Rodriguez.  The 
statute,  (article  4339,  Kev.  St.,)  requiring 
sulMtantially  that,  when  such  decrees  are 
offered  as  evidence  of  title,  they  must  have 
been  recorded  in  the  county  where  the  land 
is.  has  no  application  to  decrees  offered  as 
these  were. 

It  is  assigned  as  error  that  the  witness 
Texas  Dimmitt  testified  "that  the  undisputed 
fact  is  that  said  land  has  been  and  is  the 
property  of  said  Dimmitt  for  the  past  45  or 
46  years,"  and  that  tliis  evidence  should  have 
been  excluded.  If  It  was  error  it  would  fur- 
nish DO  ground  for  reversal,  as  the  cause  was 
tried  by  the  court,  and  the  evidence,  exclud- 
ing this,  was  so  full  and  satisfactoi-y  upon 
the  issne  of  the  ownership  of  and  claim  to 
the  land  by  Dimmitt,  and  those  claiming  un- 
der him,  for  that  length  of  time,  that  no 
otlier  decree  could  have  been  entered  by  the 


court  than  was  rendered.  The  ^xpres-Mon 
objected  to  was  preceded  by  a  lengthy  state- 
ment of  this  witness,  showing  possession, 
acts  of  control  and  ownership  over  the  land 
by  the  Dim  milt  heirs  for  many  yeai-s,  and 
that  he,  although  48  years  old  at  the  time-of 
trial,  had  never  heard  of  any  claim  asserted 
adversely,  until  a  short  time  before  suit  was 
brought.  This  testimony  was  substantially 
the  same  as  other  witnesses  testifying  upon 
this  issue. 

We  have  replied  to  the  most  important  as- 
signments, and  the  others,  we  think,  do  not 
require  discussion,  as  none  require,  in  our 
opinion,  a  reversal  of  the  judgment.  The 
facts  in  this  case  are,  substantially,  that  the 
original  grantee,  Rodriguez,  after  the  Texas 
revolution,  went  to  Mexico,  and  there  resided 
until  about  1842  or  1843.  It  appears  from 
the  testimony  of  Col.  Seguin,  who  was  inti- 
mate with  him,  that  he  told  him  he  owned  no 
land  in  Texas.  His  widow  returned  to  San 
Antonio,  and  died  there,  just  after  "the  Re- 
bellion." The  heirs,  with  the  exception  of 
one  perhaps,  have  all  lived  in  Texas,  in  San 
Antonio,  Austin,  EUis,  and  Grimes  counties. 
None  of  them  rendered  tlie  land  for  taxes,  or 
claimed  it,  until  a  short  time  before  this  suit. 
.Tudge  White,  who  resided  in  Victoria  county 
since  1831,  had  never  heard  of  any  claim  ad- 
verse to  Dimmitt's  title.  He  was  agent  for 
Ireland,  who  purchased  from  Dimmitt's  heirs, 
and  the  only  defect  in  his  title  was  that  some 
of  the  deeds  were  not  recorded  in  Jackson 
county.  Ireland  took  possession  by  tenant  in 
1880,  and  actual  possession  was  taken  by  the 
defendants,  who  have'  held  it  up  to  the  trial. 
Ireland  purchased  in  1870.  Texas  P.  Dim- 
mitt, who  was  48  years  old  in  September, 
1887,  testified  that,  as  far  back  as  he  could 
remember,  the  Dimmitts  owned,  controlled, 
and  claimed  the  league.  He,  as  agent  for 
the  other  Dimmitt  heirs,  was  in  possession 
from  1866  to  1870.  It  was  controlled  by  W. 
£.  Jones,  Dimmitt's  administrator,  and  the 
guardian  of  his  children,  as  shown  by  the 
probate  records  referred  to,  claimed  it  as 
belonging  to  the  Dimmitt  estate  from  about 
1845  to  1850.  It  was  in  the  possession  of  J. 
H.  Wood  for  Dimmitt,  who  placed  Wood  in 
possession,  and  so  held  by  him  from  1841  to 
1846.  Terrell  purchased  Wood's  improve- 
ments, and  took  possession  of  it  as  the  prop- 
erty of  the  Dimmitt  heirs.  The  comptroller's 
statement  shows  the  payment  of  taxes  on  the 
land  from  1846  by  Dimmitt,  and  those  claim- 
ing under  him,  with  the  exception  of  about 
six  years.  The  original  mortgage,  as  stated, 
was  recorded  in  1840,  and  authorized  the 
mortgagee,  Dimmitt,  to  take  possession.  In 
addition  to  these  facts,  the  evidence  showed 
that  a  title  had  been  executed  by  Narciso  Rod- 
riguez to  W.  E.  Jones,  the  administrator  of 
Dimmitt's  estate,  which  was  in  the  hand- 
writing of  A.  H.  Phillips.  This  deed  was 
last  seen  in  the  hands  of  A.  H.  Phillips. 
Among  the  papers  of  the  estate  of  Dimmitt, 
found  in  the  possession  of  the  administrator's 
(W.  E.  Jones')  8on,,^^bf^  package  upon 
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which  was  indorsed  by  J.  T.  Thornton,  the 
attorney  for  the  estate,  the  following:  "See 
A.  H.  Phillips,  and  get  deed  of  Rodriguez 
left  by  Jones."  These  facts,  we  tlilnk,  au- 
thorize the  flnding  of  the  court,  which  was, 
in  substance,  that  snch  a  title  had  existed. 
The  proper  judgment  was  rendered  by  the 
court  in  this  case,  and  a  further  considera- 
tion of  the  assignments  would  be  useless. 
The  Judgment  should  be  affirmed. 

Statton,  0.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  affirmed. 


BOBBRTSON  V.  Du  BOSB. 

(Suprenw  Court  cf  Texas.    Feb.  i,  1690.) 

DeIDB — EXECDTIOH — SaLB    Ot     LOCATED     LaND — 

EQmTA«i.E  Intbkbst — Laches. 

1.  Where  an  affldavit  Is  filed  attacking:  a  deed 
offered  in  evidence  as  a  f  orger.r,  its  execation  must 
be  proven  before  it  is  received,  but,  if  no  evidence 
is  introduced  by  the  impeaching  party,  its  genuine- 
ness is  established  by  the  testimony  ot  the  sui)- 
scribing  witnesses  as  to  its  execution. 

3.  In  the  absence  of  evidence  casting  doubt  on 
the  identity  of  a  grantor  in  a  deed,  it  is  sufficient 
to  show  the  identity  of  his  name  with  that  of  the 
grantee  in  the  preceding  conveyance  in  the  chain 
of  title. 

8.  H.,  having  a  beadrlght  claim  for  land  under 
the  constitution  of  the  republic  of  Texas,  before 
securing  title  to  a  certificate,  sold  to  W.  certain 
land  which  he  had  located,  reciting  in  the  con- 
tract that  it  was  not  patented,  but  that  he  would 
make  further  title  as  soon  as  W.  obtained  a  title 
in  his  (H.'s)  name.  H.  was  unable  to  obtain  title 
to  this  land,  but  afterwards  acquired  other  land 
under  his  right.  Meld,  that  W.  had  an  equitable 
title  in  the  land  so  acquired,  as  the  contract  showed 
an  intention  to  convey  whatever  land  the  oartifl- 
cate  was  applied  to. 

4.  In  1S40,  H.  sold  to  W.  the  equitable  title  to 
certain  land.  H.  did  not  obtain  legal  title  until 
187S,  and  in  1S87  be  conveyed  the  land  to  plaintiff 
for  a  nominal  sum  by  warranty  deed,  taking  back 
a  contract  that  he  should  not  be  bound  by  his  war- 
ranty. Prior  to  that  time  he  had  made  no  claim  to 
the  wud.  In  1867,  W.  devised  the  land  to  parties 
under  whom  defendant  claims,  and  by  them  the 
taxes  were  paid.  Koone  was  in  actual  possession. 
Held,  in  trespass  to  try  title,  that  defendant  was 
not  estopped  by  laches  from  asserting  hia  equita- 
ble title,  as  his  right  to  equitable  relief  depended, 
not  on  the  date  of  his  claim,  but  on  the  lapse  of 
time  after  it  was  disputed. 

6.  W.  devised  an  undivided  interest  in  the  land 
to  defendant's  grantor,  and  the  will  was  probated 
before  the  conveyance  of  the  interest  to  defend- 
ant. Held,  that  defendant's  interest  was  sufficient 
to  defeat  recovery  of  any  part  of  the  land  by  plain- 
tiff. 

Ob  Tbeparties  to  the  action  stipulated  that  the 
patent  to  Hi,  issued  in  18TS,  was  common  source  of 
title.  Held,  that  the  contract  by  which  H.  sold  the 
equitable  title  to  W.,  in  1840,  was  admissible  to 
snow  who  owned  the  land  held  by  the  patent. 

7.  It  was  further  stipulated  that  either  party 
might  use  as  evidence  original  deeds  and  certified 
copies  without  being  required  to  account  for  the 
loss  or  destruction  of  the  original,  and  without 
the  notice  of  filing  required  by  law.  Held,  that 
this  did  not  take  away  the  right  to  object  to  a  deed 
because  not  duly  registered,  or  otherwise  properly 
proved. 

8.  Plaintiff,  for  the  purpose  of  showing  the 
identity  of  his  grantor  and  the  patentee,  offered  a 
certificate  of  the  state  comptroller,  showing  that 
one  H.  was  a  volunteer  in  the  Texas  army,  the 
places  of  his  residence  at  different  dates  thereaft- 


er, and  that  he  was  drawing  a  pension  from  the 
state.  Held,  that  it  would  have  been  inadmissible, 
even  if  the  question  of  identity  had  been  at  issue. 

Appeal  from  district  court,  Angelina  coun- 
ty; I...  B.  Htgiitowrb,  Judge. 

W.  J.  Totonsend  and  Robertson  ifi  \fiU- 
iamt,  for  appellant.  J.  D.  Gann,  for  appel- 
lee. 

Henbt,  J.  This  was  an  action  of  tres- 
pass to  try  title,  instituted  by  appellant  to  re- 
cover one-third  of  a  league  of  land  patented 
to  Caleb  HoUoway.  The  defendant  pleaded 
"nut  guilty."  Appellee  filed  an  affidavit 
charging  that  a  deed  for  the  land  from  Caleb 
HoUoway  to  appellant  was  a  forgery.  Ap- 
pellant, by  a  supplemental  petition,  pleaded 
that  defendant's  equitable  title  was  a  stale 
claim.  A  certificHle  was  issued  in  favor  of 
Caleb  HoUoway  by  the  district  court  of  San 
Augustine  county  on  the  22dday  of  October, 
1842.  It  was  located  on  tiie  land  in  contro- 
versy, which  was  patented  to  Caleb  Uollo- 
way  on  the  3d  day  of  May.  1873.  On  the 
6th  day  of  Jaly,  1887,  said  Holioway  con- 
veyed the  land  to  James  H.  Robertson,  the 
appellant.  Appellee  claimed  the  land  under 
conveyances  to  hira  by  the  executors  and  heirs 
of  Jesse  Walling;  to  whom,  be  contends,  the 
equitable  title  to  the  land  certificate  was  con- 
veyed by  the  following  instrument,  which 
we  copy  from  the  brief  of  appellant:  "Ele- 
public  of  Texas,  county  of  Nacogdoches,  this, 
the  4th  day  of  February,  184U.  Be  it  none 
[known]  that  I,  Caleb  HoUoway,  has  this 
day  .luld  to  Jesse  Walling  all  of  the  one-third 
of  a  league  of  land  which  was  located  by 
said  Walling  in  the  year  tliirty-flve,  in  my 
one  [own]  name,  now  ling  [lying]  and  being 
in  Harris  county,  about  ten  miles  from  the 
lake,  and  joins  a  location  made  at  the  same 
time  for  Daniel  Holioway  and  other,  comers 
branded  C.  H. ;  &  the  sale  is  for  and  in  consid- 
eration of  the  sum  of  five  thousand  dollars,  the 
receipt  of  which  is  hereby  acknowledged,  and 
declared  to  be  good  and  valid  to  said  Walling, 
his  heirs  and  assigns,  forever,  from  myself 
and  heirs,  executors,  &  forever,  in  fee-simple, 
&,  the  said  land  not  being  patented  by  this 
government,  I  will,  if  necessary,  make  fur- 
ther title  as  soon  as  said  Walling  obtains  a 
patent  in  my  name  for  said  land.  Said  Wall- 
ing is  to  pay  all  expenses  to  the  government, 
&  is  to  have  full  possession  of  the  land  and 
premises  for  the  time  being,  &  all  of  which 
is  agreed  to  before  signing  and  delivering 
these  presents,  day  and  date  first  written." 
Signed,  "Caleb  Holloway,"  and  proved 
for  record  by  one  of  its  two  subscribing  wit- 
nesses. It  is  indorsed:  "Filed,  in  G.  It.  O., 
Dec.  13-59.  Befiled,  Oct.  24-70."  Plaintiff 
proved  the  execution  of  the  deed  of  Caleb  Hol- 
ioway to  him  by  the  depositions  of  the  sub- 
scribing witnesses.  No  evidence  in  support 
of  his  plea  of  non  est  factum  was  offered  by 
defendant.  No  evidence  was  offered  tending 
to  show  that  the  Caleb  Holioway  who  con- 
veyed the  land  to  plaintiff  was  not  the  iden- 
tical person  to  whom  it  was  patented. 
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Upon  this  branch  of  the  case  the  court 
charged  thejury  as  folfows:  "The  defend- 
ant, Dn  Bose,  attacks  the  genuineness  of 
said  deed,  purporting  to  be  the  act  and  deed 
of  said  Caleb  Holloway,  as  a  forgery,  which 
throws  the  burden  of  proof  upon  the  plain- 
tiff to  establish  said  deed  as  the  genuine  act 
and  deed  of  the  Caleb  Holloway  to  whom  said 
land  was  patented;  and,  unless  the  plaintitT 
has  so  sliuwn  the  said  deed  to  be  the  act  and 
deed  of  the  identical  Caleb  Holloway  in  whose 
name  the  patent  to  the  land  in  dispute 
issued,  he  cannot  recover  in  this  suit.  He 
must,  if  he  rei.'Overs  at  all,  recover  upon  the 
strength  of  his  own  title  to  the  land  in  ques- 
tion. "  In  another  part  of  the  charge,  upon 
the  same  issue,  the  court  used  the  language: 
"If  yon  believe  that  the  deed  purporting  to 
be  the  act  of  Caleb  Holloway,  conveying  the 
land  sued  for  to  jHmes  H.  Robertson,  is  the 
genuine  act  and  deed  of  Caleb  Holloway,  the 
same  person  in  whose  name  the  patent  to 
said  land  issued,  then  the  plaintiff  hits  estab- 
lished a  legal  title,"  etc. 

Under  this  state  of  the  case,  it  is  contended 
that  the  court  erred  in  snbmitting  at  all  the 
question  of  forgery  to  the  jury,  and  also  in 
charging  as  if  any  question  of  identity  ex- 
isted. We  tbinl(  both  objections  are  well 
taken,  and  that  they  require  a  reversal  of  the 
ease.  In  the  case  of  Chamblee  v.  Taibox,  27 
Tex.  144,  this  court  said  thut  similarity  of 
name  ^one  "is  ordinarily  sufiBcient  evidence 
of  identity  of  a  purcliaser  in  a  chain  of  con- 
veyance." In  the  absence  of  evidence  cast- 
ing doubt  upon  the  identity  of  a  party  to  a 
conveyance  of  land,  we  think  it  ought  to  be 
held  suflScient  in  every  case,  and  the  jur7>  if 
instructed  upon  the  subject  at  all,  ought  to 
be  told  so.  In  the  case  of  Cox  v.  Cock,  59 
Tex.  524,  speaking  of  the  effect  of  such  an 
affidavit  as  the  one  filed  by  defendant  in  this 
case,  this  court  said:  "When  the  proper  affi- 
davit is  iiled  *  *  *  attacking  the  deed 
offered  in  evidence  as  a  forgery,  such  a  deed 
cannot  be  received  in  evidence  without  the 
usual  proof  of  its  execution;  but  when  such 
proper  proof  is  made,  *  *  *  it  is  not 
error  to  allow  the  deed  to  go  to  the  jury  as 
pHma  facie  a  genuine  instrument.  The  im- 
peaching affidavit  has  served  its  purpose.  It 
lias  compelled  the  party  claiming  under  the 
deed  to  prove  its  execution  in  accordance 
with  the  rules  of  evidence,  and  thus  remove 
the  suspicion  cast  on  it  by  the  affidavit  of 
forgery.  It  throws  upon  the  shoulders  of  the 
party  offering  the  deed  the  burden  of  prov- 
ing its  execution  in  accordance  with  the 
rules  of  common  law.  •  •  •  If  the  party 
impeaching  the  deed  desires  to  do  so,  he  is  at 
liberty  to  proceed  to  sustain,  by  any  lawful 
testimony,  his  plea  of  non  eat  factum.  If  he 
introduces  no  proof  whatever,  (the  affidavit 
not  being  evidence,)  and  the  opposing  party 
proves  the  making  of  the  deed  in  accordance 
with  some  one  of  the  modes  prescribed  by 
the  common  law,  the  Kcnuineness  of  the  deed 
is  established.    The  jury,  in  the  absence  of 


all  proof  sustaining  the  plea  of  non  est 
factum,  could  not  find  otherwise."  In  this 
case  they  should  have  been  so  instructed. 

In  view  of  another  tiial,  it  is  proper  for 
us  to  dispose  of  a  number  of  other  questions 
presented  by  appellant's  assignments  of 
error.  It  is  urged  that  the  court  erred  in 
permitting  the  defendant  to  read  in  evidence 
a  copy  of  the  above-described  conveyance 
from  Caleb  Holloway  to  Jesse  Walling.  The 
original  instrument  was  filed  in  the  general 
laml-uffice  on  the  I8th  day  of  December, 
1859,  already  properly  authenticated  as  a 
deed  by  one  of  the  subscribing  witnesses. 
On  that  point  no  question  is  made.  A  copy 
of  the  instrument,  and  its  authentication, 
duly  certified  by  the  commissioner  of  the 
general  land-office,  was  recorded  in  the  deed 
records  of  Angelina  county  on  the  22d  day 
of  October,  188iJ.  It  is  contended  that  said 
paper  is  not  a  duly-recorded  instrument; 
that  it  doee  not  relate  to  the  land  in  con- 
troversy, but  purports  to  convey  by  metes 
and  bounds  an  entirely  different  tract  of 
land,  situated  in  a  different  county,  and  not 
shown  to  be  connected  with  the  land  in  con- 
troversy; that  on  February  4,  1840,  when 
said  instrument  was  executed,  Holloway  did 
not  have  a  right,  under  the  law,  to  obtain 
the  certificate  by  virtue  of  which  the  land  in 
controversy  was  located,  and  such  instru- 
ment could  not  relate  to  or  convey  a  right 
which  did  not  exist;  and  that  if  said  instru- 
ment did  relate  to  the  land  in  controversy  it 
could  at  best  convey  but  an  equitable  inter- 
est in  the  land;  and,  as  the  certificate  by  vir- 
tue of  which  the  land  was  located  was  not  is- 
sued until  two  years  after  the  date  of  the  in- 
strument, said  equitable  interest  had  become 
stale  and  barred  by  the  lapse  of  time;  and 
plaintiff  having  pleaded  limitation  and  stale 
demand,  and  defendant  having  failed  to  ex- 
cuse his  delay  of  over  40  years  in  asserting 
any  rights  under  said  deed,  it  was  not  ad- 
missible In  evidence.  It  is  evident  that  the 
right  of  Caleb  Holloway  to  a  grant  of  a  third 
of  a  league  of  land  had  its  origin  in  the  con- 
stitution of  the  republic  of  Texas.  It  is  not 
unlikely,  from  what  the  record  discloses,  that 
be  bad  a  recognized  right  to  acquire  the 
same  quantity  of  land  under  the  colonial 
government,  and  that  land  had  been  sur- 
veyed for  him,  but  that  the  title  was  not  ac- 
quired because  of  its  not  having  been  per- 
fected before  the  change  of  government,  and 
by  his  not  taking  afterwards  such  steps  as 
were  required  to  enable  him  to  acquire  title 
to  the  particular  survey.  On  the  14tb  day  of 
February,  1840,  he  had  a  right  given  by  the 
constitution  to  select  and  own  one-third  of  a 
league  of  land,  but  did  not  then  have  a  cer- 
tificate as  the  evidence  of  that  right  or  a  law- 
ful survey  anywhere.  Was  this  right  capa- 
ble of  being  sold  on  that  date?  The  question 
is  affirmatively  answered  by  the  oaae  of 
.Johnson  v.  Newman,  43  Tex.  639.  In  that 
case  it  is  said:  "Though  at  the  date  of  this 
contract  Mitchell  bad  neitb^  a  litietotlie 
Digitized  by  VjOOVIC 


302 


SOUTHWESTERN  llEPORTEB.  Vol.  13. 


(Tex.  • 


land  in  oontroveisy,  nor  to  the  certificate  un- 
der which  it  has  been  acquired,  still  there 
was,  undoubtedly,  guarantied  to  him  bj  the 
constitution  the  right  to  this  amount  of  land 
on  his  complying  with  the  requirements  to 
be  prescribed  by  law.  This  right,  though 
neither  real  nor  personal  property  in  esse, 
was  nevertheless  an  inchoate  right  to  g^t 
that  quantity  of  land  out  of  some  part  of  the 
public  domain  at  the  time  and  in  the  manner 
to  be  afterwards  provided  and  determined  by 
the  government.  It  was  a  riglit  or  interest 
of  such  character  as  to  be  the  subject  of  a 
contract." 

Caleb  Hollo  way  held  a  property  in  the  right 
to  acquire  land  tliat  ho  could  sell.  Did  lie 
convey  it  by  the  deed  made  by  him  to  Jesse 
Walling?  This  question  is  argued  as  if  it 
depended  upon  the  correct  answer  to  two  oth- 
er questions,  the  first  one  being,  did  the  in- 
strument convey  the  land  that  Holloway's 
certificate  was  then  located  on?  and,  if  it  did, 
then,  did  the  sale  of  the  land  to  Walling 
carry  with  it  the  title  to  the  land  certificate, 
when  the  title  lo  that  location  failed,  because 
the  land  had  been  previously  appropriated, 
and  the  certificate  was  floated  and  located  on 
the  land  in  controversy, — an  entirely  diflfer- 
ent  survey?  We  think  it  is  clear,  and  well 
settled,  that  under  such  circumstances  a  sale 
of  the  land  would  include  a  sale  of  the  cer- 
tificate, and  that  the  title  to  the  certificate 
would  remain  good,  and  follow  it  to  whatev- 
er land  it  might  be  subsequently  applied. 
In  the  case  of  Hines  v.  Thorn,  57  Tex.  102, 
this  court  said:  "A  legal  sale  of  the  land, 
by  which  it  had  been  appropriated,  would 
pass  title  to  the  claim  or  certiticate  by  which 
it  was  thus  appropriated."  iSee  Hearne  v. 
Gillett,  62  Tex.  23. 

A  contention  exists  in  this  case  over  the 
fact  wlielher  the  land  referred  to  in  the  con- 
veyance from  HoUoway  to  Walling  was  sit- 
uated in  Harris  or  in  Harrison  county.  The 
evidence  indicates  that  land  that  Holloway 
had  caused  to  be  surveyed  under  his  colonial 
claim  was  situated  in  Harrison,  and  not  in 
Harris,  county,  and  that  the  land  certificate, 
when  issued,  was  first  applied  to  that  sur- 
vey ill  Hanison  county,  and  was  subsequent- 
ly floated  from  that,  because  it  was  in  con- 
flict to  tlie  land  in  controversy.  Appellee 
contended  that  the  instrument  was  intended 
to  convey  the  Harrison  county  survey,  and 
not  a  different  tract,  lying  in  Harris  county; 
and  in  support  of  his  contention  introduced 
such  items  of  evidence  as  a  copy  of  the  Har- 
rison county  field-notes,  made  in  the  year 
1835,  and  a  copy  of  an  afiSdavit  made  by  three 
persons  in  1838,  which  seems  to  have  been 
Indorsed  on  a  Jand-offlce  copy  of  said  field- 
notes,  in  which  they  say  that  they  "were 
personally  present  when  the  survey  of  which 
the  annexed  is  a  certified  copy  from  the  gen- 
eral land-ofiBce  of  the  republic,  for  the  land 
granted  to  Caleb  Holloway  as  a  settler  or  col- 
onist, was  surveyed  by  virtue  of  an  order  of 
sorvey  issued  by  the  commissioner,  George 


W.  Smythe,  for  one-third  of  a  tttio  of  land; 
and  they  further  swear  that  the  said  survey 
was  made  according  to  law,  and  prior  to  the 
closing  of  the  land-offloe  by  the  consultation, 
in  the  year  eighteen  hundred  and  thirty-five;" 
and  also  copies  of  memorandums,  appearing 
to  be  indorsements,  made  on  the  files  of  pa- 
pers in  the  land-oflSce,  among  other  things 
containing  mention  of  Harrison  county,  but 
none  of  Harris  county.  All  of  these  copies 
of  papers  and  of  memorandums  were  duly 
certified  to  by  the  commissioner  of  the  gen- 
eral land-office.  The  evidence  was  objected 
to  by  appellant. 

We  think  that,  for  the  purposes  of  this 
case,  the  question  as  to  whether  the  hind  re- 
ferred to  in  the  conveyance  was  in  Harris  or 
Harrison  county,  or  where  it  was  actually  or 
was  believed  to  be  situated,  or  where  it  was 
described  by  the  conveyance  to  be  situated, 
is  immaterial.  No  title  to  land  anywhere 
was  conveyed,  and  would  not  have  been, 
however  certain  the  description.  The  only 
effect  that  could  be  given  to  a  conveyance  of 
the  land  described  would  be  to  settle,  or  to 
help  determine,  by  the  relation  that  the  land 
described  bure  to  the  certificate  in  question, 
whether  the  conveyance  of  the  land  carried 
with  it,  as  an  incident,  the  title  to  the  cer- 
tificate. If  there  existed  no  means  of  show- 
ing whether  the  certificate  was  conveyed, 
but  by  the  description  or  identity  of  the  land 
conveyed,  then  the  question,  what  land  was 
conveyed?  would  be  important;  but.  even 
then,  important  only  for  the  purpose  of  de- 
termining whether  the  certificate  was  in- 
cluded. If  it  is  evident,  from  the  convey- 
ance, that  it  is  intended  to  convey  whatever 
land  the  certificate  is  applied  to,  that  is  all 
that  is  required.  Upon  this  issue  we  find 
no  difficulty  in  the  case  before  us.  The  one 
certain  thing  in  the  instrument,  so  far  aa  the 
subject-matter  of  the  conveyance  is  con- 
cerned, is  that  it  is  his  own  headright  claim 
for  one-thii-d  of  a  league  of  land  that  Caleb 
Holloway  is  selling  and  conveying.  What- 
ever imperfections  of  description  of  the  sub- 
ject-matter of  the  conveyance  may  exist  in 
other  respects,  there  is  no  doubt  about  it  in 
this,  the  only  essential,  particular. 

The  objection  that  this  instrument  was  not 
admissible  in  evidence,  because  it  was  a  copy 
and  not  recorded,  is  not  tenable.  The  origi- 
nal, as  we  have  said,  had  been  filed  in  the 
general  land-ofiice,  and  was  a  proper  record 
of  that  office.  Be  v.  St.  art.  8959.  It  was 
the  land-office  copy  itself,  duly  certified  to  by 
the  commissioner,  that  was  introduced  in  ev- 
idence. It  is  made  evidence  by  article  2252 
of  the  Revised  Statutes.  The  land-office 
copy  of  the  original  instrument,  including 
its  authentication  for  record,  was  authorised 
to  be  recorded  in  the  deed  records  of  Aiig»> 
lina  county  by  article  4330  of  the  Revised 
Statutes.  We  think  that  there  was  no  error 
committed  in  allowing  this  instrument  to  be 
admitted  in  evidence,  and  that  it  would  have 
been  proper  for  the  court  to  have  instf  ucted 
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the  jury  that  It  bad  the  effect  of  conTeying 
Caleb  Holloway's  riglit  to  acquire  from  the 
republic  a  third  of  a  league  of  land,  to  be  ap- 
plied to  the  land  wherever  it  might  subse- 
quently be  or  was  then  located. 

The  objection  that  the  clHim  of  defendant 
was  stale  was  not  a  good  ground  for  exclud* 
inn  theinstrument  from  thejury  as  evidence. 
The  same  objection  was  more  appropriately 
raised  by  the  pleadings,  and  by  cliarges  re- 
quested by  appellant  and  refused  by  thecoart. 
In  the  case  of  Hodges  v.  Johnson,  15  Tex. 
574,  speaking  of  the  doctrine  of  stale  demand, 
it  is  said:  "The  date  of  the  agreement  is  not 
a  material  circumstance. "  The  rule,  as  stated 
in  the  case  of  McKin  t.  Williams,  48  Tex. 
92,  Is  that  the  right  to  equitable  relief  is  "de- 
pendent, not  upon  the  date  of  the  contract, 
but  upon  the  lapse  of  time  after  tlie  cause 
of  action  accrued."  In  the  case  of  Reed  v. 
West,  47  Tex.  240,  Reed  had  contracted,  in 
1836,  to  locate  the  claim  of  West  in  consid- 
fratlon  of  one-half  of  the  land.  The  land 
was  patented  in  1855  to  West.  In  1868  the 
Hdministrator  of  Reed  sued  the  heirs  of  West 
for  one-half  of  the  land.  Discussing  the 
question  of  stale  claim.  Justice  Gould  said: 
"When  patent  issued,  the  legal  title  vested 
in  West  or  his  heirs,  in  trust  fur  the  holder 
of  the  title-bond,  to  the  extent  of  the  locative 
interest.  •••«•••  West  had 
then  repudiated  the  trust  by  selling  the  en- 
tire tract,  or  by  holding  possession,  claiming 
for  himself  alone,  then  limitation  would  have 
commenced  to  rnn  against  the  plaintiff's 
claim  for  equitable  relief.  •  *  •  Until 
some  act  indicative  of  an  intention  to  hold 
adversely,  limitations  would  not  commence 
to  run."    See  Gibbons  v.  Bell,  45  Tex.  418. 

When  the  patent  in  this  case  issued  to  Caleb 
Holloway  in  the  year  1873,  he  was  invested 
with  the  legal  title  in  trust  and  for  the  bene- 
flt  of  his  vendee,  Jesse  Walling.  He  did 
nothing  to  repudiate  tlie  trust,  or  that  was 
inconsist«^nt  with  the  rigltts  of  Walling,  un- 
til he  sold  the  land  to  appellant,  in  the  year 
1887.  Keither  party  was  in  actual  posses- 
sion, but  the  land  was  claimed  by  Walling, 
and  specially  devised  by  his  will  in  1866,  and 
taxes  upon  it  were  paid;  and  it  was  claimed 
and  conveyed  by  his  executors  and  heirs 
without  the  assertion  of  any  claim  to  it  by 
Holloway,  until  the  year  1887,  when  be  sold 
and  conveyed  it  to  appellant  for  the  compar- 
atively trifling  consideration  of  9150.  And, 
while  he  went  through  the  form  of  warrant- 
ing the  title  that  he  was  conveying,  he  de- 
clined to  do  that  until  be  received  from  the 
agent  of  the  vendee  bis  written  promise  that 
the  warranty  was  to  be  of  no  effect,  and  from 
one  of  the  subscribing  witnesses  his  opinion 
that  the  promise  would  neutralize  the  war- 
ranty. There  being  no  repudiation  of  the 
trnst  until  this  sale,  we  think  the  doctrine  of 
laches  or  stale  claim  bad  no  application  until 
then,  and,  even  then,  the  nature  of  the  trans- 
action was  not  such  as  to  address  itself  to  the 
favwable  0ODsid«ratlon  of  a  court  of  equity. 


to  which  the  pleading  and  charges  under  con- 
sideration are  addressed. 

The  record  shows  that  Jesse  Walling  died 
testate,  and  that  bis  will  was  duly  probated. 
Ann  Walling,  A.  J.  Walling,  and  C.  M.  Wil- 
son were  named  executors  in  the  will,  with- 
out bond.  It  was  an  independent  will.  The 
record  contains  no  atflnnatlve  evidence  of 
the  qualiBcations  of  the  executors,  or  of  the 
return  by  them  of  an  inventory  of  the  estate. 
The  will  was  probated  in  1867.  It  contained 
express  mention  of  the  Caleb  Holloway  tract 
as  being  then  unpatented,  and  contained  a 
clause  devising  (after  the  payment  of  the  tes- 
tator's debts,  of  which  there  is  no  evidence  of 
the  existence  of  any)  "all  of  my  [his]  unpat- 
ented lands,  to  be  equally  divided  between  J. 
T.  Walling,  Isom  C.  Walling,  A.  J.  Walling, 
L.  C.  Walling,  and  Amelia  A.  Wilson,  wife 
of  C.  M.  Wilson."  The  defendant,  over  the 
objections  of  plaintiff,  read  in  evidence  a  deed, 
purporting  to  be  signed  by  the  executors, 
conveying  to  A.  J.  Walling  an  undivided  in- 
terest in  393^  acres  in  the  Caleb  Holloway 
survey,  and  reciting  that  the  land  was  con- 
veyed to  him  by  them  as  executors,  "as  his 
separate  share  of  the  land  of  said  estate  in 
Angelina  county  In  the  name  of  Caleb  Hol- 
loway." This  deed  was  acknowledged  for 
record  only  by  C.  M.  Wilson  and  A.  J.  Wal- 
ling, and  the  certlQcate  of  acknowledgment 
recites  that  they  executed  the  deed  "for  them- 
selves, and  for  Ann  Walling,  at  her  request." 
The  record  shows  a  power  of  attorney  from 
A.  J.  Walling  to  William  E.  Rogers,  author- 
izing him  to  sell  and  convey  this  land;  and  a 
deed  from  said  Walling,  through  his  said  at- 
torneys, to  the  defendant,  A.  H.  Da  Rose, 
for  the  same  land.  Ko  objection  was  made 
to  the  introduction  of  the  two  last-named  in- 
struments in  evidence.  The  deed  from  the 
executors  to  A.  J.  Walling  was  objected  to, 
and  it  Is  now  insisted  that  there  was  error  in 
allowing  it  to  be  read  in  evidence,  for  rea- 
sons that  we  do  not  deem  It  necessary  to  con- 
sider, as  they  cannot  affect  the  decision  of 
this  appeal,  or  become  of  importance  upon 
another  trial  of  this  cause  in  the  court  below. 
The  will  of  Jesse  Walling  unquestionably 
gives  A.  J.  Walling  an  undivided  interest  in 
the  Caleb  Holloway  survey.  It  only  required 
the  probate  of  the  will  to  fix  and  confirm  that 
right.  It  was  within  the  power  of  the  exec- 
utors, when  they  had  properly  qualified,  to 
partition  to  him  bis  exact  interest.  If  it  was 
done  by  deed,  in  order  for  the  deed  to  have  ef- 
fect as  a  deed  it  would  have  to  be  properly 
executed,  and  before  it  could  be  properly  re- 
corded it  would  have  to  l>e  authenticated  as 
the  law  directed.  As  the  will  itself  invested 
him  with  an  undivided  interest  in  the  land, 
he  owned  that,  when  the  will  had  been  pro- 
bated, and  when  he  conveyed  to  the  defend- 
ant, even  if  it  be  true  that  the  executors  never 
qualified,  and  never,  from  any  cause,  made  a 
partition  or  a  conveyance  to  liim.  Under  any 
circumstances,  we  see  no  reason  why  the  at- 
tempt to  make  the  partition,  evenJtJjl  K9» 
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Ineffectnal  from  any  cause  whatever,  should 
nut,  after  tlie  long  acquiescence  in  it  bj  the 
parties  interested  in  it,  and,  especially  when 
objection  does  not  come  from  them,  be  held 
valid  and  binding.  It  is  clear  that  the  defend- 
ant  Hcquired  an  undivided  interest  in  the  land 
by  his  purchase  from  A.  J.  Wallin^r.  uiider 
the  equitiible  title  to  it  conveyed  by  the  deed 
from  Caleb  Holloway  to  Jesse  Walling.  This 
equitable  title  is  superior  to  plainlifl's  legal 
title.  If  defendant  does  not  own  the  whole 
of  the  equitable  right,  such  interest  as  he 
does  not  own  is  still  outstanding  in  others. 
It  has  been  held  by  this  court,  in  a  number  of 
cases,  that  the  defendant,  in  an  action  of  tres- 
pass to  ti7  title,  cannot  defeat  a  recovery  by 
the  plaintiff  by  proof  of  an  outstanding 
equitable  title  with  which  he  has  no  connec- 
tion. That  doctrine  has  no  application  to 
tliis  case.  The  equitable  title  conveyed  to 
Walling,  relating  to  the  whole  land,  and  the 
defendant  owning  an  undividetl  interest  in  it, 
Ite  is  so  connected  with  the  title  tliat  he  is  en- 
titled to  the  full  protection  of  it,  and  to  de- 
feat a  recovery  of  any  part  of  the  land  by 
plaintlfP.  This  view  of  tlie  law  raaltes  it  un- 
necessary for  us  to  pass  upon  the  objections 
to  this  and  other  deeds  introduced  in  evidence 
by  the  defendant,  or  to  review  the  refusal  of 
charges  upon  the  same  subject.  We  are  of 
the  opinion  that  the  court  did  not  commit  er- 
ror, as  complained  of,  in  refusing  to  give 
charges  requested  by  the  plaintiff.  Under 
the  pleadings  in  this  cause,  we  think  the  only 
proper  form  of  judgment,  as  between  plain- 
tiff and  the  defendant,  Uu  Bose,  was  that 
the  plaintiff  take  nothing  by  his  suit,  and  an 
a£9rmative  judgment,  in  favor  of  defendant 
for  tlie  recovery  of  the  land  and  for  being 
quieted  in  bis  possession  thereof,  as  the  judg- 
ment was  entered,  was  not  authorized,  and 
should  not  have  been  rendered.  This  is  an 
error,  however,  for  which  we  would  not  re- 
verse this  cause. 

The  record  contains  the  following  agree- 
ment between  the  attorneys  of  the  parties: 
"It  is  agreed  by  plaintiff  and  defendant  here- 
in that  the  patent  from  the  state  of  Texas  to 
Caleb  Holloway  herein  tiled  is  common  source 
of  title,  and  may  be  used  by  either  party  to 
this  suit.  It  is  further  agreed  that  either 
party  in  said  suit  may  use  as  evidence  on  the 
trial  of  said  cause  original  deeds,  and  certi- 
tied  copies  of  deeds,  by  filing  the  same  in  the 
papers  in  the  case,  without  being  required  to 
account  for  the  loss  or  destruction  of  the 
original  deeds,  and  without  the  notice  of  fil- 
ing required  by  law,  so  the  deeds  and  copies 
are  filed  three  days  before  the  trial  of  said 
cause,  subject  to  all  other  legal  objections." 
We  think  the  court  correctly  decided  that  this 
stipulation  did  not  preclude  dei'endant  from 
proving  the  conveyance  from  Caleb  Holloway 
to  .leese  Walling,  nor  from  showing  his  con- 
nection with  that  title.  Any  evidence  tend- 
ing to  show  who  owns  the  land  held  by  that 
patent,  and  by  a  right  not  conflicting  with 
it,  was  proper.    A*  to  the  aduoiasion  in  evi- 


dence of  title-papers,  we  think  the  only  effect 
of  the  agreement  was  to  relieve  the  p;irty  of- 
fering them  from  the  requirement  to  give  no- 
tice of  their  filing,  and  from  proving  the  loss 
of  the  originals,  when  certified  copies  were 
used;  giving  to  their  deeds  so  filed  the  effect 
they  would  have  had  if  the  notice  had  been 
given,  and  atfidavit  made  of  the  loss  of  orig- 
inals, and  none  other.  The  right  remained  to 
both  parties  to  object  to  any  deed  because  not 
duly  registered  or  otherwise  properly  proved. 
The  plaintiff,  on  the  issue  of  the  Identity 
of  his  grantor  and  the  patentee,  offered  as  ev- 
idence a  certificate  of  the  state  comptroller, 
showing  that  one  Caleb  Holloway  was  a  vol- 
unteer in  the  Texas  army  in  1835,  and  the 
places  of  his  residence  at  different  dates  bu1>- 
sequent  thereto,  and  tiiat  be  was  when  it 
was  given  a  resident  of  Mitchell  county, 
drawing  a  pension  from  tlie  state.  If  the 
issue  of  identity  was  in  question,  we  do  not 
think  that  such  a  certificate  could  be  prop- 
erly received  as  evidence.  It  was  correctly 
excluded.  The  judgment  is  reversed,  and 
the  cause  is  remanded. 


Lewt  et  al.  e.  Gellabd  et  at. 
(Suprente  Court  qf  Texas.    March  4, 189a) 
liiFS  iNgoamcB — AsaiaNMSNT  TO  Creditor. 
An  absolute  asaignment  of  a  life  Insurance 
policy  to  a  creditor  only  gives  btm  title  to  enouf^b 
of  the  proceeds  to  satis^  his  debt  and  disburse- 
ments, with  interest. 

Appeal  from  district  court,  Galveston 
county;  William  H.  Stewart,  Judge. 

Scott  <&  Levi,  for  appellants.  W,  B.  Den- 
son,  for  appellees. 

Hembt,  J.  Appellees  filed  suit  against 
appellants  to  recover  the  balance  of  proceeds 
of  a  policy  of  insurance  on  the  life  of  John 
Cavanaugh,  after  deducting  a  debt  due  by 
Cavanaugh  to  appellants,  and  the  premiums 
paid  on  the  policy  by  appellants,  and  ex- 
penses of  collecting  the  insurance  money. 
Trial  was  Isefoie  the  court  without  a  jory. 
There  was  a  judgment  in  favor  of  appellees 
for  the  amount  sued  for,  and  this  appeal  is 
to  reverse  the  judgment.  Appellants  were 
merchants  doing  business  in  Galveston,  and 
for  years  had  a  running  account  with  Cava- 
naugh, of  dimensions  varying  from  4500  to 
82,500.  Cavanaugh  was  in  Galveston  in 
October,  1888,  and  appellants  called  in  a  life 
insurance  agent  to  effect  insurance  on  his 
life  for  $5,000  in  favor  of  appellants.  The 
agent  informed  them  (appellants  and  Cava- 
naugh) tiiat  his  company  only  wrote  policies 
in  favor  of  blood  relations  of  the  insured,  but 
that  their  purpose  could  be  accomplisheid  by 
taking  the  policy  payable  to  Cavanaugh,  and 
then  by  his  assigning  it  to  appellants.  This 
form  of  proceeding  being  acceptable,  the 
agent  took  the  application,  and  at  the  same 
time  Cavanaugh  signed  and  delivered  to  the 
agent  duplicate  assignments  to  i^pellautB  of 
the  policy,  which  might  be  tssued  mi  the  i^ 
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plication.  These  assi^nmenta  were  complete, 
except  in  respect  of  their  date  and  the  num> 
ber  ot  the  policy,  which  were  to  be  tilled  in 
by  the  agent  after  the  policy  was  issued,  and 
when  its  number  could  be  linown.  The  agent 
sutnequently  did  this,  giving  the  assignments 
a  date  subsequent  to  that  of  the  policy,  and 
carried  the  policy,  with  the  assignments 
thereof  duly  flUed,  as  above  stated,  to  appel- 
lants, who  paid  the  premiums,  at  the  same 
time  taking  the  policy  and  assignments  to- 
gether from  the  agent.  The  policy  was  by 
ita  terms  payable  to  Jolin  M.  Cavanaugh,  his 
executore  and  administrHtors.  After  receiv- 
ing  the  policy,  appellants  and  Cavanaugh  en- 
tered into  a  written  agreement  reciting  and 
stipuiating  the  manner,  purpose,  and  terms 
of  the  insurance  as  between  them,  viz. :  That 
the  application  for  insurance  and  the  policy 
were  made  and  obtained  at  the  instance,  and 
for  exclusive  account  and  beneBt,  of  appel- 
lants, as  creditors  of  Cavanaugh;  that,  not- 
withstanding the  form  of  the  policy,  appel- 
lants were,  at  their  own  proper  cost  and  ex- 
pense, to  pay  all  premiums,  which  were  to 
be  in  no  wise  charged  to  or  against  Cava- 
naugh; that  Cavanaugh  had  assigned,  and 
thereby  assigned  all  interest  he  might  have 
in  the  policy  or  its  proceeds  on  account  of  the 
form  of  the  policy  or  application,  or  of  any 
facta  connected  tberewitli,  and,  for  himself, 
his  executors  and  administrators,  gnurantied 
to  appellants  the  suSlciency  and  validity  of 
the  assignment,  and  warranted  the  title  of 
appellants  to  the  policy  and  proceeds;  that 
the  purpose  of  this  assignment  was  to  eyi- 
denee  the  facts  attending  the  obtaining  of  the 
policy;  and  that,  in  form  as  well  as  io  sub- 
stance, it  was  intended  to  be  solely  for  the 
benefit  of  appellants,  and  not  for  Cavanaugh, 
who  had  uo  interest  in  the  policy,  or  in  the 
premiums  paid  therefor.  This  agreement, 
and  the  assignments  of  the  policy,  were 
pleaded  and  proven,  both  as  showing  the  ex- 
clusive interest  of  appellant  in  the  policy  and 
proceeds,  and  as  a  warranty  binding  on  appel- 
pelleea.  Cavanaugh  died  January  81,  1889. 
Appellant  forwarded  proof  of  death  to  the  in- 
samnce  company,  and  collected  the  policy, 
•5,000,  March  18,  1889. 

Appellants  contend  that  "the  Judgment  of 
the  court  below  is  against  the  law  and  the 
evidence  in  this,  that  the  proof  showed  that 
at  the  date  of  the  death  of  John  M.  Cava- 
nangb  the  policy  of  insurance  in  question  was, 
and  had  been  since  its  delivery  by  the  insur- 
ance company,  the  sole  and  exclusive  proper- 
ty of  appellants,  and  by  them  purchased  at 
their  own  expense  and  risk,  and  for  their 
own  exclusive  use  and  beneflt,  and  that  the 
deceased,  John  M.  Cavanaugh,  had  no  inter- 
est therein  at  any  time,  and  was  not  liable 
for  the  payment  of  premiums  thereon,  nor 
had  beany  interest  in  such  premiums,"  and 
that  "the  judgment  of  the  court  below  is 
contrary  to  the  law  and  evidence,  in  that,  in 
and  by  the  covenant  and  warranty  of  the 
said  John  M.  Cavanaugh,  pleaded  and  proven, 
the  plaintiffs  were  and  are  estopped  from 
v.l8s.w.no.7— 20 


claiming  the  proceeds  of  said  poltqy,  and  no 
matter  sufficient  in  law  was  pleaded  or  proven 
to  avoid  the  force  and  effect  of  said  warran- 
ty." We  think  that  all  of  the  questions  pre- 
sented in  this  case  have  been  decided  by  this 
court.  The  policy  in  question  was  issued  to 
Cavanaugh.  By  an  agreement  made  before 
its  issuance,  it  was  assigned,  subsequent  to  its 
issuance,  to  appellants,  who  were  his  credit- 
ors. By  an  agreement  as  binding  and  ex- 
pressive as  language  could  make  it,  Cava- 
naugh was  released  from  the  obligation  of 
paying  for  the  insurance,  and  was  bound  to 
surrender  and  release  all  of  its  lienetits  to  ap- 
pellants in  consideration  of  bis  indebtedness 
to  them,  and  of  their  paying  the  premiums 
required  to  keep  it  in  force.  Tliis  contract 
was  observed  by  tx>th  parties,  and  in  its  ful- 
fillment the  insurance  money  was  paid  to  ap- 
pellants, who  now  seek  a  literal  enforcement 
of  the  contract.  The  policy  of  the  law  for- 
bids such  enforcement  of  it.  The  law  treats 
such  a  contract,  between  a  debtor  who  takes 
out  such  a  policy  and  assigns  it  to  his  cred- 
itor, as  a  security  only  for  the.  debt,  advances 
to  keep  the  policy  in  force,  and  expenses  of 
its  collection,  with  interest  on  such  disburse- 
ments. Such  is  the  relief  administered  by 
the  judgment  in  this  case,  and  it  Is  affirmed. 


Whkkler  v.  Whsbler. 
(Supreme  Court  of  Texai.    March  13, 1890.) 

DlSTBIOT  COUBTg— PLAOB  Or  HOLDINO. 

Act  Tex.  Feb.  27,  1889,  (Laws  1889.  p.  1IS2,) 
divides  the  county  of  Dallas  Into  two  Indiolal  dis- 
tricts by  the  line  of  a  ^ven  railroad,  deviating 
therefrom  only  in  one  place,  for  the  purpose  m 
running  the  line  through  the  court-house.  The 
act  further  directs  that  the  court  of  each  district 
shall  be  held  "therein,"  and  the  courts  of  the 
northern  and  aoutbern  districts  were  aooordinely 
held,  respectively,  in  rooms  north  and  south  of  the 
line  running  through  the  court-house.  The  court- 
house was  burned,  and  the  county  commisslonera 
fnmished  temporarily,  in  its  stead,  a  building  sit- 
uated wholly  south  of  the  line,  and  assigned  a 
room  therein  as  the  place  of  holding  the  district 
court  for  the  northern  district.  Held,  that  under 
this  act  such  court  may  lawfully  sit  at  the  place 
designated,  as  all  other  laws  relating  to  district 
courts,  whose  jurisdiction  in  any  event  extends 
over  the  whole  county,  contemplate  that  they  shall 
be  held  at  the  court-house  of  the  county,  whioh, 
under  Rev.  Bt.  art.  705,  is  to  be  provided  by  the 
commissioners  of  the  county. 

Appeal  from  district  court,  Dallas  county. 

Bassett  &  Mvm  and  John  W.  Bookhout, 
for  appellant.  /.  D.  Thomas  and  M.  L. 
Crauiford,  for  appellee. 

Henrt,  J.  At  its  last  session  the  legis- 
lature divided  Dallas  county  into  two  judi- 
cial districts,  making  the  Texas  ft  Pacific 
Railroad  their  dividing  line,  deviating  from 
said  line  only  in  the  city  of  Dallas,  and  there 
only  to  the  extent  necessary  to  pass  through 
the  center  of  the  county  court-house,  by  pass- 
ing along  certain  streets  and  the  court-house 
square.  The  plaintiff  brought  this  suit  in  the 
district  court  of  Dallas  county  to  recover  of 
the  defendant,  who  is  her  lawful  husband,  a 
divorce  from  the  bonds  of  matrimony.    The 
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petition,  which  was  filed  December  3,  1888, 
was  in  due  forin,  and  sufficient  to  authorize 
the  judgment.  By  proper  action  of  tlie  clerk, 
the  cause  was  duly  assigned  and  placed  on 
the  docket  of  the  district  court  of  the  four- 
teenth judicial  district.  The  defendant  an- 
swered by  a  general  denial.  The  case  was 
properly  pending  for  trial  in  said  court  on 
the  7th  day  of  February,  1890,  at  which  time 
the  court'house  of  Dallas  county  was  de- 
stroyed by  fire.  Afterwards,  on  the  lOlh  day 
of  February,  1890,  the  county  commission- 
ers' court  of  Dallas  county  rented  a  building 
in  tbe  city  of  Dallas,  known  as  the  "Farm- 
ers' Alliance  Building,"  for  the  use  of  said 
county,  and,  by  proper  proceedings,  declared 
tbe  same  to  be  tbe  court-house  of  said  coun- 
ty, and  assigned  and  set  apart  a  suitable 
room  therein  in  which  to  hold  the  sessions  of 
said  district  court  of  the  fourteenth  judicial 
district.  Said  building  is  wholly  situated 
south  of  the  dividing  line  between  the  four- 
teenth and  forty-foui-th  judicial  districts,  as 
defined  in  the  first  section  of  the  act  of  Feb- 
ruary 27,  1889.  (Laws  1889,  p.  152;)  and  no 
part  of  said  building,  or  of  the  room  assigned 
and  set  apart  for  the  holding  of  said  court, 
lies  north  of  said  line,  and  the  same  is  not 
within  the  territorial  limits  of  said  fourteenth 
Judicial  district.  It  is  conceded  that  no  suit- 
able building  can  be  found  in  the  city  of 
Dallas  within  which  to  hold  said  two  district 
courts,  having  suitable  rooms  for  that  pur- 
pose, one  of  which  shall  lie  north  and  tbe 
other  south  of  said  dividing  line,  and  none 
such  can  be  procured  or  erected  by  tbe  coun- 
ty commissioners'  court  within  a  reasonable 
time,  SHy  witliin  12  months.  The  judge  of 
said  court  duly  opened  bis  court  in  the  room 
so  assigned  and  set  apart  for  that  purpose, 
and  proceeded  with  tbe  call  of  the  docket 
thereof;  and  this  cause  being  duly  called, 
and  the  plaintiff,  by  her  counsel,  having  an- 
nounced herself  ready  for  trial,  the  defend- 
ant, by  bis  counsel,  objected  to  the  trial 
thereof,  on  tbe  ground  that  the  court  had  no 
power  or  authority  to  hold  its  sessions  or  to 
bear  and  determine  said  cause  in  said  build- 
ing and  room,  for  the  reason  that  the  same 
were  situated  without  the  territorial  limits 
of  said  fourteenth  judicial  district;  but  his 
said  objection  was  overruled,  and  the  court 
proceeded  to  hear  and  determine  tbe  cause; 
to  all  of  which  tbe  defendant  duly  excepted. 
lHo  other  cause  had  been  previously  heard 
by  said  court  in  said  building  or  room.  Up- 
on  the  trial  the  plaintiff  introduced  evidence 
sufficient  to  support  the  judgment.  The  de- 
,  fendant  offered  no  evidence.  Judgment  was 
thereupon  rendered  for  the  plaintiff,  to  which 
the  defendant  duly  excepted,  and  in  open 
court  gave  notice  of  appeal.  No  other  ques- 
tion is  involved  in  this  appeal,  except  that 
relating  to  the  power  and  authority  of  the 
court  to  hold  its  sessions,  and  to  hear  and  de- 
termine causes,  over  objection,  in  said  build- 
ing and  room. 

It  is  insisted  by  tbe  appellant  that  tlie  law 
plainly  directs  that  the  court  shall  be  held 


within  the  district  by  the  use  of  the  word 
"therein,"  and  that,  when  the  legislative  in- 
tent can  be  arrived  at  from  the  words  used  in 
the  statute,  courts  can  not  speculate  beyond 
the  reasonable  import  of  the  language  used; 
that  the  spirit  of  the  act  must  be  gathered 
from  the  words  employed,  and  not  from  con- 
jecture aliunde;  and  that  it  is  not  to  be  as- 
sumed that  the  legislature  baa  used  words 
without  intending  to  convey  an  idea,  or  baa 
misconceived  the  meaning  of  the  words  it 
has  selected;  that  when  the  language  of  a 
law  is  explicit,  and  involved  in  no  obscurity, 
there  is  no  room  for  construction,  and  hence 
no  occasion  to  look  beyond  the  letter  of  the 
law  itself  for  its  meaning  and  purpose.  We 
concur  in  the  correctness  of  these  proposi- 
tions, Tbe  fact  that  the  line  dividing  the 
two  districts  was  made  to  deflect  for  a  short 
distance  from  its  general  and  well-marked 
course,  for  tbe  purpose  alone  of  passing 
through  the  center  of  the  oourt-housp,  adds 
force  to  the  argument  furnished  by  the  lan- 
guage of  the  act,  that  it  was  its  purpose  to 
require  each  court  to  tte  holden  within  the 
territorial  boundaries  of  its  own  district.  It 
also  furnishes  tbe  argument  that  it  is  the  un- 
mistakable purpose  of  tlie  act  that  tbe  courts 
of  both  districts  shall  be  held  in  the  same 
bouse.  But  other  things  must  be  considered. 
The  act  in  question  fails  to  express,  in  a 
number  of  particulars,  everything  that  is  es- 
sential to  be  done  and  observed  to  make  law- 
ful the  terms  of  the  courts  to  be  held  in  the 
two  districts.  It  was  enacted  with  reference 
to  the  provisions  and  regulations  of  the  gen- 
eral law  on  tbe  same  subject,  and  In  constru- 
ing it  it  is  important  to  keep  them  in  view. 
Some  of  these  provisions  are  as  follows :  Arti- 
cle 705  of  tbe  lievised  Statutes  makes  it "  the 
duty  of  tbe  county  commissioners'  court 
of  each  county  •  •  •  to  provide  a 
court-house  •  •  •  for  the  county."  A 
number  of  im(x>rtant  acta  are  commanded 
to  be  performed  at  the  court-house  of  the 
county,  and  cannot  be  lawfully  transacted 
elsewhere.  The  whole  body  of  the  law 
contemplates  that  each  county  shall  have  one 
court-bouse,  and  not  a  number  of  them.  It 
is  not  essential  that  the  whole  of  it  should 
be  under  the  same  roof.  For  the  purpose  of 
making  execution  sales,  article  2310  of  tbe 
Revised  Statutes  defines  tbe  "court-house 
door"  to  be  the  principal  entrance  to  the 
house  provided  by  law  for  tbe  holding  of  the 
district  court.  This  provision  shows,  even 
if  it  did  not  otherwise  sulficiently  appear, 
that  tbe  district  court  is  one  of  the  courts 
that  the  commissioners'  court  is  charged  with 
the  duty  of  providing  a  "court-bouse"  for. 
The  sessions  of  tlie  commissioners'  courts  are 
expressly  directed  to  be  held  "at  the  court- 
house of  their  respective  counties."  Bev.  St. 
art.  1525.  The  commissioners'  court  is  au- 
thorized, "when  necessary,  to  provide  build- 
ings, rooms,  or  apartments  at  the  county- 
seats,  other  than  tlie  court-house,  for  hold- 
ing the  sessions  of  tbe  county  courts."  Id. 
art.  1521.    The  commissioners'  court  being 
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positively  charged  with  the  duty  of  providing 
"a  court-house  for  the  county,"  and  express 
authority  beinx  given  empowering  it  to  pro- 
vide a  place,  other  than  tlie  court-house,  for 
one  of  the  courts  to  sit,  without  mentioning 
tlie  others,  it  comes  fairly  within  a  well- 
known  rule  of  construction  to  hold  that  there 
exists  no  authority  to  authorize  either  of  the 
others  to  be  held  anywhere  except  at  the 
court-house  provided  for  that  purpose,  when 
the  one  provided  is  suitable  and  sufScient. 
Tlie  intention  of  the  act  in  question,  if  the 
construction  is  limited  to  its  own  terms,  to 
require  the  courts  for  each  district  to  bti  held 
within  its  own  boundaries,  is  not  more  evi- 
dent than  Is  tlie  purpose  that  both  courts 
sliall  be  held  in  the  same  building,  the  county 
court-house.  There  are,  to  say  the  least,  as 
many  reasons,  und  they  are  quite  as  strong, 
for  not  disregarding  the  last-mentioned  pur- 
pose, as  there  are  for  giving  effect  to  the  di- 
rection tliat  the  courts  shall  be  held  within 
the  boundaries  of  their  respective  districts. 
Conceding  that  the  act  creating  the  district 
equally  Imposes  tlie  two  purposes,  the  relative 
weight  of  the  one  relating  to  the  house  is 
greatly  increased  by  tlie  other  laws  relating 
to  the  subject.  None  of  the  other  laws  h»ve 
any  regard  to  boundaries  except  those  of  the 
county  itself,  but,  on  the  other  hand,  tliey 
kre  ali  unambiguous  and  emphatic  in  the  re- 
quirement that  all  district  courts  for  the 
county  sDall  be  held  in  the  county  court- 
house, at  one  place  estHblisbed  for  that  pur- 
pose by  the  commissioners'  court.  In  the 
case  of  Russell  v,  Farqubar,  55  Tex.  859, 
this  court  said:  "While  it  is  for  the  legisla- 
ture to  malie  the  law,  it  is  the  duty  of  the 
courts  to  •  try  out  the  riglit  intendment '  of 
statutes  upon  which  they  are  called  to  pass, 
and  by  tiieir  proper  construction  to  ascertain 
and  enforce  them  according  to  their  true  in- 
tent: for  it  is  this  intent  which  constitutes 
and  is  in  fact  the  law,  and  nut  the  mere  ver- 
biage used  by  inadvertence  or  otherwise  by 
the  legislature  to  express  its  intent,  and 
to  follow  which  would  pervert  that  intent. 
*  *  *  If  its  mere  perusal  should  not  enable 
the  conrt  to  Siitisfactorily  Interpret  it,  then  it 
becomes  the  duty  of  the  court  to  loolc  dili- 
gently for  the  intention  of  the  legislature, 
keeping  in  view  at  all  times  the  old  law,  the 
evil,  and  the  remedy. "  The  final  title  of  the 
Kevised  Statutes  directs  that  the  "provisions 
thereof  shall  be  liberally  construed,  with  a 
view  to  effect  their  objects  and  to  promote 
Justice."  In  the  case  of  Sevier  v.  Teal,  16 
Tex.  S72,  the  validity  of  a  judgment  rendered 
by  a  court  held  away  from  the  county-seat 
was  in  question.  Chief  Justice  Hemphill 
said:  "It  will  not  admit  of  question  that,  by 
law,  courts  of  probate  were  required  to  l>e 
hoiden  at  the  court-iiouses  of  the  respective 
counties.  *  «  *  The  injunction  to  bold 
the  courts  at  the  county-seats  has  reference 
only  to  the  ordinary  circumstances  in  times 
of  peace,  and  cannot  be  construed  to  proliibit 
the  holding  of  courts  altogether,  in  times  of 
war,  for  the  reason  that  under  pressure  of 


hostilities  it  has  become  impossible  or  unsafe 
to  hold  them  at  the  county -seats."  The  re* 
quirement  to  hold  the  courts  in  the  county 
court-house,  and  at  the  same  time  each  in  its 
own  district,  was  possible  and  convenient 
when  the  law  was  enacted.  By  a  contin- 
gency then  unexpected  and  unprovided  for,  it 
has  become  impossible  to  do  both  at  present. 
In  arriving  at  the  intention  of  the  legislature, 
the  changed  conditions  ought  to  be  Icept  in 
view,  and  the  laws  on  the  subject  ought  to 
be  given  such  interpretation  as  will  give  ef- 
fect to  the  intention  of  the  legislature,  as  ap- 
plied to  the  change.  There  is  no  constitu- 
tional restriction  upon  the  power  of  the  legis- 
lature to  authorize  both  courts  to  be  held  in 
the  same  district.  No  jurisdictional  question 
relating  to  the  powers  of  the  courts  can  arise, 
as  tliey  have  concurrent  jurisdiction,  in 
every  respect,  througliout  the  county.  The 
convenience  of  the  people,  which  is  the  great 
object  in  view  in  prescribing  a  place  for  hold- 
ing the  courts,  will  be  promoted  by  holding 
both  in  the  same  place.  By  establishing 
both  at  the  same  place,  laws  on  all  other  su^ 
jects,  dependent  upon,  or  having  relation  to, 
the  place  of  holding  the  courts,  can^  have 
their  full  and  literal  application,  without 
confusion  or  uncertainty,  which  would  not 
be  so  certainly  the  case  if  two  places  for 
holding  district  courts  should  be  established 
in  the  same  county.  The  necessity  is  a  teal' 
porary  one,  and  to  meet  it  we  think  the  county 
court  had  authority  to  provide  the  building 
in  which  the  court  was  held  from  which  this 
appeal  was  taken  as  the  county  court-house, 
and  that  all  district  courts  for  the  county 
may  be  lawfully  held  in  said  building  until 
another  one  shall  be  provided.  The  Judg- 
ment is  atfirmed. 

GuADALUPK  &  San  Antonio  Bttebs  Stook 
Ass'm  e.  West. 

(Supreme  Court  of  Texat,  Harch  11, 1890.) 
Sboohdabt  BnsaNOB  —  AssioimaMn  of  Erbob. 
1.  IXnder  Rev.  St.  Tex.  art.  580,  which  requires 
corporatioTia  to  keep  a  record  of  all  business  tran*- 
acttons,  and  article  601,  whloh  makes  such  records, 
or  copies  thereof,  authenticated  by  the  signatures 
of  the  president  and  secretary  under  the  seal  of 
the  corporation,  competent  evidence  in  any  action 
or  proceeding  to  which  suoh  corporation  may  be  a 
party,  the  beist  evideooe  of  an  assesBment  made 
by  authority  of  an  order  of  the  board  of  directors 
01  a  corporation  is  the  record  of  the  order  or  reso- 
lution 01  the  board,  which  must  be  produced  in  an 
action  by  the  corporation  to  collect  the  assessment, 
unless  some  suffldent  reason  is  shown  why  it  can- 
not be  produced. 

2.  An  assignment  that  "the  court  erieJ  in 
refusing  a  new  trial  to  plaintiff  as  asked  for  in  its 
motion  and  amended  motion  for  new  trial,  filed 
herein  on  the  7th  and  10th  of  August,  1889, "  la  too 
general  to  entitle  it  to  consideration. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Lavaca  county. 

S.  F.  Qrimes  and  R.  A.  PUatanU,  torap* 
pellant.    A.  P.Bagby  and  BllU  <ft  Patton,  for 

appellee. 

Acker,  J.  The  Guadalupe  St  San  An* 
tonio  Rivers  Stock  Association,  a  corporation* 
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brought  tlifs  suit  against  George  W.  West, 
one  of  ita  menibera,  to  collect  an  assessment 
alleged  to  have  been  made  by  plaintiff  by  au- 
thority of  its  charter.  The  trial  was  with- 
out a  jury,  and  resulted  in  judgment  for  de- 
fendant, from  which  this  appeal  is  prose- 
cuted. 

On  the  trial,  plaintiff  offered  to  prove  by 
the  deposition  of  Mugge  that  the  assessment 
was  made  by  authority  of  an  order  of  the 
board  of  directors  made  at  a  meeting  of  the 
board  on  the  26th  day  of  August,  1884.  The 
evidence  was  objected  to  upon  the  ground 
that  it  was  "secondary,  and  not  the  best,  ev- 
idence." The  objection  was  sustained,  and 
this  ruling  is  assigned  as  error.  Article  586 
of  the  lievised  Statutes  requires  corporations 
to  keep  a  record  of  all  business  transactions; 
and  article  601  makes  such  records,  or  copies 
thereof,  authenticated  by  the  signatures  of 
the  president  and  secretary,  under  the  seal  of 
the  corporation,  competent  evidence  in  any 
action  or  proceeding  to  which  such  corpora- 
tion may  be  a  party.  To  fix  defendant's  lia- 
bility, plaintiff  must  have  shown  that  the  as- 
sessment was  made,  the  best  evidence  of 
which  was  the  record  of  the  order  or  resolu- 
tion of  the  board  of  directors.  It  is  a  fa- 
miliar rule  governing  the  production  of  evi- 
dence that  the  best  evidence  of  which  the 
case.  In  ita  nature,  is  susceptible,  must  be 
produced,  and  none  other  can  be  received,  if 
objected  to,  until  the  non-production  of  the 
best  is  accounted  for.  There  was  no  attempt 
to  show  that  the  records  of  the  corporation 
bad  been  destroyed,  or  to  explain  in  any  oth- 
er way  the  non-production  of  the  primary  ev- 
idence as  a  predicate  for  the  introduction  of 
the  secondary  evidence  offered;  and  we  think 
the  court  did  not  err  in  excluding  it. 

The  only  other  assignment  of  error  pre- 
sented is:  "The  court  erred  in  refusing  anew 
trial  to  plaintiff  as  asked  for  in  its  motion 
and  amended  motion  for  new  trial,  filed  here- 
in on  the  7th  and  10th  of  August,  1889. "  Un- 
der numerous  decisions  of  this  court,  we 
must  hold  that  this  assignment  is  too  general 
to  entitle  it  to  consideration.  Blum  v.Whit- 
worth,  66  Tex.  350,  1  S.  W.Rep.  108;  Can- 
non T.  Cannon,  66  Tex.  682,  3  S.  W.  Rep. 
86:  O'Neil  v.  Bank,  67  Tex.  40,  2  S.  W. 
Rep.  754;  Jackson  v.  Cassidy,  68  Tex.  282. 
4  S.  W.  Rep.  541;  Bumpass  T.  Morrison,  70 
Tex.  768,  8  S.  W.  Rep.  596.  We  think  the 
judgment  of  the  court  below  should  be  af- 
firmed. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  affirmed. 


Warp  et  al.  v.  Billufs,  Sheriff,  et  oZ. 

(Supreme  Covrt  nf  Texat.    March  11, 1890.) 
'  iNJUNonow— Violation. 

Where  the  enforcement  of  an  order  of  sale 
on  foreclosure  of  a  trust-deed  has  been  enjoined  on 
plaintiffs'  petition  claiming  the  land  as  their  home- 
stead, its  sale  under  execution,  issued  on  the  judg- 


ment of  foreelosnre,  while  the  Injanotlon  ts  still  In 
force,  la  a  contempt  of  court,  and  passes  no  title. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Galveston  county. 

Action  by  Minnie  F.  Ward  and  her  hus- 
band, L.  £.  Ward,  against  J.  £.  Billups, 
sheriff,  and  others,  for  a  cancellation  of  a 
sheriff's  deed  of  certain  property  as  a  cloud 
upon  their  title,  and  for  a  perpetuation  of  an 
injunction  against  the  sale  of  the  property. 
Verdict  for  defendants,  and  from  judgment 
thereon,  and  an  order  denying  a  new  trial, 
plaintiffs  appeal. 

A.  B.  Pettcvlas  and  /.  D.  Owen,  for  ap- 
pellants.   Dactdson  &  Minor,  for  appellees. 

OoLLARD,  J.  Plaintiffs'  petition  claimed 
the  property  as  their  homestead,  and  that  it 
was  such  at  the  time  and  before  the  deed  of 
trust  was  executed,  and  on  this  account  they 
asked  to  be  protected  therein,  and  prayed 
that  defendants  be  rcsti-alned  in  the  enforce- 
ment of  the  order  of  sale  issued  under  the 
judgment  of  Wallis,  T^andes  A  Co.,  fore- 
closing the  deed  of  trust.  The  district  judge, 
by  his  flat  In  chambers,  ordered  the  clerk  to 
issue  the  writ  prayed  for.  The  clerk  issued 
the  writ,  commanding  defendants  to  desist 
from  selling,  or  causing  to  be  sold,  tlie  lot 
claimed  by  plaintiffs  as  a  part  of  their  home- 
stead, until  further  order  of  the  district' 
court.  Plaintiffs'  injunction  was  still  pend- 
ing when  the  execution  was  issued,  Hud  the 
property  was  sold  thereunder  to  Wallis,  Lan- 
des  &  Co.,  defendants  enjoined.  The  sale 
nnder  the  execution  was  in  violation  of  the 
letter  and  spirit  of  the  injunction.  Tlie  or- 
der of  sale  could  not  have  effect  as  an  execu- 
tion until  the  sale  of  the  specific  property 
therein  descritted  was  made,  nor  could  an  or- 
dinary execution  issne  thereunder  until  the 
injunction  restraining  the  execution  of  the 
order  of  sale  was  disposed  of.  The  judgment 
foreclosing  the  deed  of  trust  was  by  its  terms 
to  be  enforced  by  an  order  of  sale,  and, 
where  the  property  ordered  sold  whs  ex- 
hausted, if  the  judgment  was  not  satlsned 
execution  was  to  be  issued,  and  the  unpaid 
portion  of  the  debt  whs  to  be  made  in  the  or- 
dinary method  by  levy  and  sale.  The  object 
of  plaintiffs'  suit  was  to  stop  proceedings  to 
sell  the  property  nntil  the  question  of  home- 
stead was  adjudicated,  and  the  object  and 
purpose  of  the  suit  was  to  prevent  the  sale  of 
the  lot  by  any  process  of  the  court  under  the 
judgment  until  the  court  decided  the  home- 
stead issue.  Defendants  attempted  to  defeat 
these  purposes  of  the  suit  and  the  writ,  by 
suing  out  execution,  and  causing  sale  to  be 
made,  before  any  adjudication  of  the  home- 
stead question,  and  while  the  injunction  was 
still  in  force.  This  was  a  contempt  of  the 
court's  order  enjoining  the  sale;  no  title 
could  pass  by  such  proceeding.  Seligson  v. 
Collins,  64  Tex.  815;  2  High,  Inj.  §  1434; 
Id.  g  1447;  Rap.  Contempts,  g  51;  Morris  v. 
Bradford,  19  Ga.  527;  Farnsworth  v.  Fowl- 
er, 1  Swan,  1.  It  was  error  to  overrule  the 
exceptions  of  plaintiffs  to  that  portion  of  de- 
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fendants'  answer  setting  up  tlie  title  acquired 
under  the  execution  sale,  and  error  not  to  ex- 
clude the  evidence  of  such  sale,  for  which  we 
think  the  judgment  of  the  lower  court  should 
be  reversed,  and  the  cause  remanded. 

Statton,  C.  J.  Beport  of  commission  of 
appeal  examined,  their  opinion  adopted,  and 
judgiuent  reversed,  and  the  cause  remanded. 


"Wills  Point  Bank  «.  Bates  et  al. 

{Supreme  Court  ctf  Texas.    Feb.  7, 1890.) 

Relibf  aoaixst  Exbcdtion— Joindir  of  Fabtixb 
— Intebvention  in  Attacbmbnt. 

1.  In  injanction  to  restrain  executions  on  judg- 
ments, the  objection  that  the  judgments  were  ren- 
dered more  than  a  year  before  the  filing  of  the  pe- 
tition is  not  good  where  the  petition  was  filed  with- 
in a  year  from  the  affirmance  on  appeal  of  one 
judgment,  and  the  others  were  made  to  depend  on 
that  by  stipulation  of  parties. 

2.  Defendants  obtained  separate  judgments 
against  C.,  and  attached  property  thereon.  In  ac- 
tions by  defendants  against  plaintiff,  to  whom  the 
property  had  been  transferred  by  C,  to  try  title  to 
the  property,  all  the  actions  were  made  to  depend 
on  toe  result  of  one,  and  judgments  were  entered 
agiUnst  plaintiff  for  the  value  of  the  property  at- 
tached, which  was,  in  each  Instance,  in  excess  of 
the  judgment  against  C.  Held,  that  defendants 
were  properly  joined  in  one  action  to  restrain  the 
executions  on  the  ground  of  this  excess. 

3.  Where  property  which  has  been  attached  is 
claimed  bv  one  not  a  party  to  the  writ,  and  a  trial 
is  bad  of  the  right  to  the  property,  it  is  provided  by 
Rev.  St.  Tex.  art.  4841,  that,  in  case  the  value  of 
the  propertv  is  greater  than  the  amount  claimed 
in  the  writ  by  virtue  of  which  it  was  levied  on,  the 
damages  shall  be  assessed  "on  the  amount  claimed 
under  s^d  writ. "  Article4848  provides  that,  when 
the  claimant  of  the  property  shall  fail  to  establish 
his  right  thereto,  judfcment  shall  be  rendered 
against  him  for  the  value  of  the  property,  with  in- 
terest. This  is  amended  by  Laws  of  1887,  by  add 
ing  that  such  judgment  shall  be  rendered  in  favor 
of  the  plaintUi  inthe  writ,  and  shall  fix  the  amount 
of  the  plaintilTs  claim,  and,  in  case  the  judgment 
shall  not  be  satisfied  by  a  return  of  the  property, 
then  execution  shall  issue  thereon  in  the  name  of 
the  plaintiff  for  the  amount  of  his  claim,  provided 
the  amount  of  such  judgment  exceed  such  claim ; 
and  In  such  case  the  excess  of  the  judgment  shall 
inure  to  the  benefit  of  any  person  who  shall  show 
superior  right  to  the  property  claimed  as  against 
the  claimant.  Held,  that  where  the  plaintiff  in 
the  writ  issues  execution  for  the  full  amount  of  his 
judgment  against  the  claimant,  instead  of  the 
amount  of  bis  claim  with  Interest  and  damages, 
the  latter  was  entitled  to  relief,  and  that,  the  Ille- 
gal proceedings  being  subsequent  to  judgfment,  in- 
junction was  the  proper  remedy. 

4.  In  injunction  to  restrain  execution  on  judg- 
ments on  the  ground  that  the  judgment  creditors 
bad  released  one  of  the  judgment  debtors,  the  an- 
swer should  be  sworn  to  on  the  issue  of  release  by 
the  defendants  In  person  before  it  can  be  consid- 
ered on  motion  to  dissolve. 

Error  from  district  court.  Van  Zant  coun- 
ty;  John  L.  Shepfabd,  Judge. 

/.  C.  Kearby  and  Runsell  &  Tantia,  for 
plainlifF  in  error.  /.  ff.  Kearby,  Kilgore  tt- 
Lively,  and  Crawford  <6  Crawford,  for  de- 
fendants in  error. 


Hexky.  J.  The  Wills  Point  Bank  was  the 
name  of  a  partnership  composed  of  H.  Fuller, 
AV.  A.  Williams.  J.  M.  Lybrand,  and  J.  W. 
Fuller.    J.  A.  Guegenlieim  &  Co.  were  in- 


solvent merchants  who  owed  delits  to  Wills 
Point  Bank  and  to  eight  other  firms,  all  of 
which  are  appellees  in  this  cause.  Guegen- 
beim  &  C!o.  conveyed  their  property  to  Wills 
Point  Bank.  Seven  of  the  other  creditors 
sued  out  and  caused  attachments  to  be  levied 
on  the  property,  and  the  eighth  one  caused 
a  distress  warrant  to  be  levied  on  it.  The 
Wiils  Point  Bank  proceeded  to  try  the  right 
of  property  in  ench  case  with  separate  bonds 
and  arfidavits.  Agreements  were  made  in  all 
of  tlie  other  cases  that  they  should  abide  the 
result  of  the  litigation  in  the  Bates,  Beed  ft 
Cooley  Case.  Tliat  suit  was  litigated  to  a 
final  judgment  in  favor  of  Bates,  Reed  & 
Cooley,  and  was  aliirmed  bv  this  court  at  its 
Tyler  term,  1888.  10  S.  W.  Rep.  348.  In 
pursuance  of  the  agreements,  judgments 
were  entered  in  each  of  the  cases,  in  the  dis- 
trict court,  against  the  Wills  Point  Bank; 
and  executions  were  sued  out  in  all  of  the 
causes,  and  levied  upon  tlie  property  of  the 
said  H.  Fuller.  H.  Fuller,  J.  M.  Lybrand, 
and  J.  W.  Fuller  instituted  this  suit,  making 
all  of  the  plaintiffs  in  said  judgments,  and 
said  W.  A.  Williams  and  the  sheriff  of  Van 
Zant  county,  defendants.  The  petition 
charges  that  on  the  12tta  day  of  October,  1887, 
the  plaintiffs  in  said  attachment  suits  bad 
judgments  therein  against  the  said  J.  A.  Que- 
genheim  &Oo.  for  the  following  amounts,  re- 
specti  vely :  Bates,  Reed  &  Cooley  for  9685.65, 
with  interest  at  8  per  cent,  per  annum  from 
20th  September,  1883;  Adler,  Goldman  &Oo. 
for  9684.36,  with  10  per  cent,  interest  from 
April  9,  1884;  Clark  Bros,  for  9303,  with  8 
per  cent,  from  9th  April,  1884;  Wolf  Bros,  ft 
Bath  for  9468.85.  with  8  per  cent,  from  9tb 
April,  1884;  M.Schneider  &  Bro.  for  9551. 45, 
with  8  per  cent,  from  9th  April.  1884;  Lon- 
chein  Bros,  for  9659.30,  with  8  per  cent,  from 
April  9, 1884;  Levinson  &  Go.  for  9672,  with 
8  per  cent  from  April  9.  1884.  The  petition 
charges  that  on  said  date,  the  12th  day  of 
Octol>er,  1887,  said  judgment  creditors  re- 
covered judgments  in  the  trial  of  right  of 
property  cases  against  the  Wills  Point  Bank 
as  follows: 

Bates,  Reed  &  Cooley  for $1,424  41 

Clark  Bros,  for 947  88 

M.  Schneider  &  Bro.  lor 1,214  77 

Adler,  OoldmanA  Oa  for 1,118  4tt 

Lonchein  Bros,  for 1,801  16 

L.  Levinson  &  Co.  for. 1,417  68 

Wolf  Bros.  (StBathfor. 1,036  66 

The  petition  charges  that  K.  Mandel  ft  Co. 
discontinued  their  suit  against  J.  A.  Guegen- 
beim  ft  Co.  without  taking  any  judgment 
against  them,  but  on  said  date  (12th  October, 
1887,)  a  judgment  was  rendered  in  their  fa- 
vor, in  their  trial  of  right  of  property  case, 
against  the  Wills  Point  Bank,  for  the  sum  of 
9862.  The  petition  charges  that  the  amounts 
of  the  judgments  in  the  trial  of  the  right  of 
property  cases  were  arrived  at  by  taking  in 
eacli  case  the  value  of  the  property  on  which 
the  distress  warrant  and  various  writs  of  at- 
tachment were  levied,  as  assessed  by  the  of- 
Ucer  who  levied   the   process,  and  adding 
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thereto  interest  on  said  valae  from  date  of 
bonds,  and  10  per  cent,  damages.  Plaintiffs 
cliarge  that,  while  the  nggregnte  amount  of 
the  judgments  against  said  J.  A.  Guegenheim 
&  Co.  did  not  exceed  85,619.09,  the  aggregate 
amount  of  the  judgments  rendered  against 
the  Wills  Point  Bank  was  $9,312.30.  While 
the  aggregates  stated  in  the  pleading  may  not 
be  mathematically  correct,  tliey  are  approxi- 
mately so,  and  serve  to  illustrate  the  qnestion 
at  issue.  The  petition  for  injunction,  in  ad- 
dition to  the  foregoing  matters,  alleges  that, 
at  the  time  of  the  rendition  of  said  judg- 
ments against  the  Wills  Point  Bank,  and 
prior  and  subsequent  tliereto,  the  aforesaid 
W.  A.  Williams  fraudulently  conspired  and 
confederated  with  all  of  the  plaintiffs  in  said 
judgments,  with  the  purpose  of  injuring  and 
defrauding  petitioners,  to  testify,  in  favor  of 
said  judgment  plaintiffs,  that  petitioners  had 
admitted  to  him  that  the  sale  from  Guegen- 
beim  &  Co.  to  the  Wills  Point  Bank  was  in- 
tended as  a  mortgage  only,  and  that  said 
Guegenheim  retained  an  interest  in  the  prop- 
erty transferred.  All  of  which,  they  allege, 
was  false.  It  is  alleged  that,  in  furtherance 
of  said  fraudulent  purpose  and  agreement, 
said  Williams  gave  said  testimony  as  a  wit- 
ness in  the  trial  of  said  cause  of  Bates,  Beed 
&  Cooley  against  the  Wills  Puint  Bank.  The 
petition  charges  that,  in  consideration  of  said 
services,  said  judgment  plaintiffs  agreed 
and  contracted  with  the  said  W.  A.  Williams 
that  they  would  acquit,  release,  and  discharge 
him  from  any  and  all  liability  from  any  of 
the  aforesaid  judgments,  and  that,  in  pursu- 
ance of  said  design,  said  creditors  have  ac- 
quitted, released,  and  discharged  the  said 
Williams  from  any  and  all  liability  connected 
with,  incident  to,  or  growing  out  of,  siiid 
Judgments ;  that  said  release,  discharge,  and 
acquittance  of  said  Williams  is  in  writing; 
that  said  Williams  was  the  partner  in  busi- 
ness of  petitioners,  and  in  the  purchase  from 
said  Guegenheim  &  Co.,  and  by  the  terras  of 
their  partnership  lie  was  liable  for  the  pay- 
ment of  one-third  part  of  said  judgment 
debts.  The  petition  charges  that  plaintiffs 
did  not  know  until  after  said  judgments 
were  rendered  that  said  Williams  bad  been 
discharged  and  released  from  said  judgments. 
The  petition  charges  that  said  judgments 
were  notonly  rendered  for  excessive  amounts, 
but  that  they,  and  especially  the  one  in  favor 
of  K,  Mandel  &  Co.,  were  irregular  and  ille- 
gal in  other  particulars.  The  petition  prays 
for  the  writ  of  injunction  restraining  the 
sale  of  the  property  levied  upon,  and  forbid- 
ding further  proceedings  to  enforce  the  judg- 
ments against  the  Wills  Point  Bank;  and,  if 
Dot  found  entitled  to  that  relief,  plaintiffs 
ask  that  no  more  be  allowed  to  be  collected 
under  said  judgments  than  the  amounts  of 
the  judgments  against  Guegenheim  &Co.  A 
temporary  injunction  was  issued  as  prayed 
for.  Defendants  appeared  and  filed  excep- 
tions to  the  petition  on  the  following  grounds: 
"(1)  Because  the  petition  shows  on  its  face 
that  each  execution  sought  to  be  enjoined 


was  issued  on  a  judgment  rendered  more 
than  one  year  before  the  filing  of  said  peti- 
tion; (2)  because  it  appears  that  the  judg- 
ments sought  to  be  enjoined  are  separate  and 
distinct  causes  of  action,  and  that  there  was 
no  community  of  Interest  between  defendants 
authorizing  all  of  said  judgments  to  be  joined 
in  the  same  suit;  ^3)  because  the  petition 
shows  no  equity;  (4)  because  it  is  sought  to 
review  and  correct  toe  judgments  mentioned 
by  injunction,  instead  of  by  appeaL"  The  de- 
fendants also  filed  an  answer.  The  court 
sustained  the  exceptions,  and  dismissed  the 
petition,  awarding  10  per  cent,  damages  to 
the  defendants  who  were  judgment  creditors, 
but  saving  to  plaintiffs  such  rights  as  they 
may  have  against  K.  Mandel  &  Co. 

The  objection  tliat  more  than  12  months 
had  elapsed  between  the  rendition  of  the 
judgments  and  the  grant  of  the  writ  of  in- 
junction Is  not  applicable  to  this  case.  If  it 
was  otherwise,  still  the  fact  that  the  injunc- 
tion was  granted  within  12  months  from  the 
affirmance  of  the  Bates,  Beed  &  Cooley  Case, 
and  that  all  of  the  judgments  were  made  to 
depend  upon  that,  would  be  a  sufficient  an- 
swer to  the  objection. 

'  Nor  do  we  think  that  the  exception  on  the 
ground  that  the  petition  was  multifarious, 
because  the  interests  of  the  defendants  were 
separate  and  distinct  from  each  other,  ought 
to  bave  been  sustained.  In  the  case  of  Clegg 
V.  Yarnell,  18  Tex.  304,  this  court,  referring 
to  Story's  Equity  Pleadings,  said:  "There  is 
not  any  positive,  inflexible  rule  as  to  what 
constitutes  multifariousness  which  is  fatal  to 
the  suit  on  demurrer.  The  courts  have  al- 
ways exercised  a  sound  discretion  in  deter- 
mining whether  the  subject-matters  of  thesuit 
are  properly  joined  *  ♦  ♦  or  not.  ♦  •  * 
The  substance  of  the  rules  on  this  subject 
appears  to  be  tbat  each  case  must  be  governed 
by  its  own  circumstances;  and  whether  it  be 
multifarious  or  not  must  be  left,  in  a  great 
measure,  to  the  sound  discretion  of  the  court. 
Defendants  ought  not  to  be  put  to  inconven- 
ience and  expense  in  litigating  matters  in 
which  they  have  no  interest;  and,  on  the 
other  hand,  unnecessary  litigation,  and  mul- 
tiplicity of  suits,  should  be  avoided.  While 
defendants  are  protected,  plaintiffs  must  not 
be  put  to  the  necessity  of  bringing  two  suits 
instead  of  one."  We  think  this  doctrine  ap- 
plies with  peculiar  force  to  the  case  before  us. 
The  judgments  against  plaintiffs  originated 
in  the  same  transaction.  The  questions  with 
regard  to  their  validity  and  interpretation 
are  the  same.  The  executions  were  levied 
upon  the  same  property,  and  the  question 
upon  which  it  is  sought  to  restrain  them  was 
common  to  all  the  cases,  and  substantially 
affect  them  all  alike;  and,  in  addition  to  that, 
the  litigation  has  heretofore  been  conducted 
as  if  the  different  proceedings  were  but  one 
cause. 

The  exception  to  the  plaintiffs'  seeking  re- 
lief from  the  judgments  against  them  as 
members  of  the  Wills  Point  Bank  firm  by  in- 
junction, instead  of  by  appeal  or  writ  of  er* 
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ror  to  revise  the  Jndgmenls,  and  correct 
tbem,  if  found  erroneous,  has  no  proper  ap- 
plication to  this  case.  When  an  error  occurs 
in  the  proceedings  leading  to  a  judgment,  or 
in  the  Judgment  itself,  it  is  undoubtedly  true 
that  the  error  can  be  corrected  only  by  pro- 
ceedings taken  in  the  case,  either  in  the 
nature  of  a  motion  or  proceeding  for  a  new 
trial  or  review,  or  by  appellate  proceedings. 
When  the  error  does  not  rest  in  the  proceed- 
ings leading  to  the  judgment,  or  in  the  judg- 
ment itself,  but  in  unlawful  proceedings  oc- 
curring subsequently  with  regard  to  the  levy 
and  collection  of  process  issuing  out  of  the 
judgment,  the  remedy  by  injunction  is  ap- 
propriate. Plaintiffs  in  the  attachment  suits, 
by  prevailing  in  the  trial  of  right  of  property 
cases,  acquired  thereby  the  riglit  either  to 
have  the  atlachetl  property  of  Guegenheim  & 
Co.  returned  to  them,  so  that  they  could  col- 
lect out  of  that  their  judgments  against 
Guegenheim  &  Co.,  including  costs  and  in- 
terest, or  to  have  execution  for  their  debts 
against  the  claimants  and  their  sureties. 
They  were,  in  any  event,  entitled  to  collect 
from  the  Wills  Point  Bank,  as  unsuccessful 
claimant  of  the  property,  10  per  cent,  dam- 
ages npon  the  amounts  of  their  respective 
judgments  against  Guegenheim  &  Co.  If 
the  attached  property  was  not  returned, 
while  the  remedy  was  changed,  the  amounts 
of  tiieir  demands  were  not  thereby  enlarged. 
In  that  state  of  case,  they  became  entitled  to 
executions  to  enforce  coUecttons  from  the 
Wills  Point  Bank,  and  the  sureties  on  claim- 
ants' bonds,  of  the  amounts  of  their  judg- 
ments against  Guegenheim  ft  Co.,  with  10 
per  cent,  damages  thereon,  costs  and  interest 
on  the  judgments  against  Guegenheim  &  Co. 
until  they  were  collected.  These  judgment 
creditors,  when  enjoined,  were.  Without  au- 
thority of  law,  undertaking  to  enforce  th  rough 
executions  the  collection  of  amounts  greatly 
in  excess  of  the  amounts  of  the  principal 
and  interest  of  the  judgments  against  Gue- 
genheim A  Co.,  including  10  per  cent,  dam- 
ages thereon.  The  record  shows  that  the 
value  of  the  property  attached  whs  in  every 
instance  greater  than  the  amount  claimed  in 
the  writ  by  virtue  of  whicli  it  was  levied 
npon.  The  law,  in  that  state  of  case,  required 
the  damages  to  be  assessed  "on  the  amount 
claimed  under  said  writs."  Bev.  St.  art. 
4841. 

Until  the  law  was  amended  by  the  act  of 
April  2,  18d7,  the  judgment  to  be  rendered 
in  trial  of  right  of  property  cases  was  pro- 
vided for  by  article  4843  of  the  Revised  Stat- 
utes, reading  as  follows:  "In  all  cases  where 
any  claimant  of  property  under  the  provisions 
of  this  title  shall  fall  to  establish  his  right 
thereto,  judgment  shall  be  rendered  against 
him  and  bis  sureties  for  the  value  of  the 
property,  with  legal  interest  thereon  from 
the  date  of  such  Iwnd."  The  petition  shows 
that  the  Judgments  rendered  against  the  Wills 
Point  Bank  on  the  12th  day  of  October.  1887, 
were  entered  strictly  in  pursuance  of  this 
statute;  and,  as  the  assessed  value  of  the 


property  was  in  each  instance  much  larger 
than  the  debt,  and  as  interest  and  damages 
were  calculated  on  the  value  of  the  property 
instead  of  upon  the  debts,  it  followed  that  the 
judgments  were  for  a  sum  greater  than  the 
creditors  had  under  the  law  a  right  to  collect. 
As  long  as  the  judgments  were  in  the  terms 
of  the  law,  there  existed  no  ground  for  set- 
ting them  aside  upon  motion,  or  reversing 
them  upon  appeal.  But  while  the  judg- 
ments, being  in  the  form  prescribed  or  au- 
thorized by  the  statute,  would  be  permitted 
to  stand,  it  would  still  be  necessary  to  give 
to  them  a  construction  consistent  with  the 
purpose  of  the  law,  and  with  the  rights  of 
the  parties  to  them.  In  order  that  the  judg- 
ments might  have  only  the  operation  that  the 
law  intended  to  give  to  them,  it  was  neces- 
sary for  the  executions  issued  upon  them  to 
be  only  for  such  amounts  as  were  given  by 
the  judgments  against  Guegenheim  &  Co., 
including  interest,  and  10  per  cent,  damages 
thereon,  and  costs.  By  the  amendment  of 
1887  the  following  language  was  added  to 
the  article,  (4843;)  what  we  have  quoted 
from  it  still  remaining  as  formerly:  "Such 
judgment  shall  be  rendered  in  favor  of  the 
plaintiff  in  the  writ,  or  of  the  several  plain- 
tifb,  if  more  than  one,  and  shall  Rx  the 
amount  of  each  plaintiff's  claim;  and,  in  case 
such  judgment  should  not  be  satisfied  by  a 
return  of  the  property  as  provided  in  article 
4845,  then  execution  shall  issue  tliereon  in 
the  name  of  the  plaintiff  for  the  amount  of 
his  claim,  or  of  all  the  plaintiffs  for  the  sum 
of  their  several  claims,  provided  the  amount 
of  such  judgment  exceed  such  cl.iim  or  sum;  i 
and  in  such  cases  the  excess  of  such  judg- 
ment shall  inure  to  the  beneflt  of  any  person 
who  shall  show  superior  riglit  or  title  to  the 
property  claimed  as  against  the  claimant; 
but,  if  such  judgment  be  for  a  less  amount 
than  the  sum  of  the  several  plaintiffs'  claims, 
then  the  respective  rights  and  priorities  of 
the  several  plaintiffs  shall  be  Hxed  and  ad- 
justed in  the  judgment."  That  part  of  the 
article  last  quoted  had  been  quite  recently 
enacted  when  the  judgments  now  in  contro- 
versy were  rendered. 

Before  the  amendment,  we  think  that  a 
Judgment  rendered  in  the  terms  of  the  stat- 
ute should  have  been  construed  to  have  the 
same  operation  as  the  one  provided  for  by 
the  amendment.  It  was  substantially  so  de- 
cided by  this  court  in  the  case  of  Elser  v. 
Graber,  69  Tex.  226,  227,  6  S.  W.  l^ep.  560. 
As,  until  the  amendment,  such  judgments  as 
those  in  controversy  were  in  literal  compli- 
ance with  the  statute,  in  matter  of  form,  and 
as,  when  they  were  rendered,  the  statute  had 
been  so  recently  changed,  and  still  preserved 
the  exact  phraseology  of  the  old  law,  leaving 
it,  when  applied  to  such  judgments  as  those 
under  consideration,  still  somewhat  obscure, 
without  changing  the  substantial  rights  un- 
der them  from  what  they  would  have  been  as 
the  article  originally  stood,  we  think  the  courts 
would  not  have  been  justified  in  refusing  to 
grant  relief  against  an  unlawful  use  of  them. 
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the  same  as  would  have  been  proper  before 
the  amendmenk  waa  made.  The  plaintifiFs 
in  the  attachment  judgments,  if  no  other  ob- 
jection to  their  enforcement  exists,  ought  to 
be,  upon  this  issue,  enjoined  from  taking  out 
executions  upon  their  judgments  for  any 
amount  in  excess  of  tlie  amounts  of  their 
judgments  as  rendered  against  Guegenheim 
&  (^.,  including  interest,  with  10  per  cent, 
damages  on  the  amounts  of  said  judgments 
on  the  12th  day  of  October,  18S7,  and  costs 
of  said  suits.  K.  Mandel  A  Co.,  never  hav- 
ing obtained  any  judgment  against  Ouegen- 
belm  &  Co.,  ouglit  to  be,  on  this  issue  alone, 
enjoined  from  enforcing  their  judgment  in 
any  manner.  Appellees  argue  that  plxintiffs' 
petition  fails  to  show  that  the  judgments 
against  the  claimants  were  excessive,  because 
it  does  not  allege  what  amounts  of  costs  were 
recovered  in  the  Guegenheim  &  Co.  Cases. 
While  in  fact  it  does  not,  it  is  yet  evident 
that  the  excessive  amounts  do  not  include  the 
costs. 

Other  matters  complained  of  in  the  pro- 
ceedings leading  to  the  judgments  in  the  trial 
of  the  right  of  property  cases  will  not  be  con- 
sidered, because,  if  improper,  the  remedy  is 
not  by  injunction. 

The  exception  that  the  petition  shows  no 
equity  raises  a  question  of  importance,  in  ad- 
dition to  those  that  we  have  discussed.  It  is 
whether  the  release  of  Williams  discharged 
his  partners.  Counsel  discuss  this  question 
in  their  briefs  as  if  the  answer  of  defendants 
is  to  be  considered  in  disposing  of  it.  As  we 
have  said,  plaintiffs'  petition  was  dismissed 
#  upon  the  consideration  of  defendants'  excep- 
tions, and  not  upon  their  answer,  and  hence 
the  answer  is  not  before  us  for  consideration: 
but,  in  view  of  anotlier  trial,  we  will  say  that 
neither  the  petition  nor  the  answer  are  suffi- 
ciently specific  with  regard  to  the  discharge, 
and,  wliiJe  we  might  bold  the  petition  suffi- 
cient in  that  particular  on  general  demurrer, 
we  would  not  hold  the  averments  of  the  an- 
swer sufficiently  certain  and  positive  to  dis- 
solve the  injunction,  even  if  it  could  be  held 
sufficient  in  other  respects  for  that  purpose. 
We  are  of  the  opinion  that  upon  the  issue  of 
the  release  in  this  case  the  answer  should  be 
sworn  to  by  the  defendants  in  person,  before 
it  can  be  considered  on  motion  to  dissolve. 
As  the  issues  are  now  presented  by  the  plead- 
ings witb  regard  to  the  effect  of  releasing 
Williams,  we  deem  it  neither  useful  nor  prop- 
er to  do  more  than  express  ourselves  in  a 
general  way,  and  only  upon  the  effect  of  an 
unqualiHed  release.  The  doctrine  seems  to 
be  well  established  that  such  a  release  of  one 
of  a  number  of  joint  debtors  discharges  the 
others.  Mcllhenny  Co.  v.  Blum,  68  Tex.  197, 
4  8.  W.  Rep.  367;  Bridges  v.  Phillips,  17  Tex. 
128:  1  Pars  Cont.  28;  Elliott  v.  Holbrook, 
83  Ala.  667 ;  Vandever  v.  Clark,  16  Ark.  335; 
Tuckerman  v.  New  hall,  17  Mhss.  584;  Bon- 
ney  v.  Bouney,  29  Iowa,  448;  Brown  v. 
Marsh,  7  Yt.  327;  Farmelee  v.  Lawrence,  44 
IlL  405.  The  judgment  is  reversed,  and  the 
cause  is  remanded. 


Evans  «t  al.  v.  Orrzauux. 

(Supreme  Court  of  Textu.    Feb.  95, 1880.) 

Wiixa — iNSUBXNCx. 

1.  The  title  to  an  Insurance  policy  on  the  life 
of  a  hutband,  payable  to  his  wife,  "her  ezeontors, 
administrators,  or  assigns, "  does  not  pass  imder  • 
bequest  by  her  to  him  of  all  her  personal  propertgr 
In  certain  houses,  and  ber  interest  In  the  com- 
manity  property  aioquired  during  the  marriage. 

9.  In  an  insurance  policy  payable  to  the  wito 
of  the  assured,  and,  in  the  event  that  she  died  be- 
fore him,  then  to  their  children,  the  words  "their 
cb  lldren  "  mean  the  children  common  to  the  assured 
and  his  wUe. 

Appeal  from  district  court,  Galveston 
county;  William  H.  Stewart,  Judge. 

Action  by  John  £.  M.  Opperman,  by  his 
guardian,  against  James  W.  Evans  and  oth- 
ers. Judgment  was  rendered  for  plaintiff, 
and  defendants  appealed. 

Maomantu  dt  Wilson,  for  appellants. 
WheeUr  <t  Rhoadet  and  Davidson  <&  Minor, 
for  appellee. 

Gaines,  J.  The  appellants  are  the  chil- 
dren of  Gustave  Opperman  by  his  first  wife, 
and  appellee  is  his  only  child  by  his  second. 
During  the  life  of  his  first  wife,  Mary  A. 
Opperman,  Gustave  Opperman  took  out  three 
policies  of  insurance  upon  his  life,— one  for 
•10,000,  one  for  95,000,  and  the  third  for 
•4,520.  The  first  and  third  were  made  pay* 
able,  upon  the  death  of  the  assured,  to  his 
wife  Mary  A.  Opperman,  and  provided  that, 
in  the  event  that  she  died  before  her  hns- 
banJ,  the  money  should  be  paid  to  their  cliii- 
dren.  The  second  policy  was  made  payable, 
upon  the  death  of  the  assured,  to  "Mary  A. 
Opperman,  her  executors,  administrators,  or 
assigns."  Mary  A.  Opperman  died  before 
her  husband,  having  made  a  will  in  which 
she  made  to  him  certain  bequests  and  de- 
vises, and  also  l>equeathed  and  devised  to  him 
all  her  interest  in  their  community  property. 
Gustave  Opperman  then  married  a  second 
time,  and  afterwards  died,  leaving  a  will  by 
which  he  devised  to  his  second  wife  certain 
specific  property,  and  gave  all  the  residue  of 
his  estate  to  Us  children  by  his  first  wife. 
The  appellee  was  born  after  his  death.  The 
money  due  upon  the  three  policies  of  insur- 
ance was  paid  to  the  children  of  the  first  mar- 
riage. This  suit  was  brought  by  the  child 
of  the  second  marriage  against  his  half  broth- 
ers and  sisters,  claiming  an  equal  interest 
with  them  in  each  of  the  policies  of  insur- 
ance, and  seeking  to  recover  that  interest. 

There  was  a  demurrer  interposed  to  the 
petition,  and  it  was  overruled  by  the  court. 
This  action  of  the  court  presents  a  question 
we  have  found  it  difficult  to  determi  ne.  From 
the  face  of  the  petition,  it  would  seem  that 
the  ground  of  complaint  is  that  the  defend* 
ants  had  collected  the  whole  of  the  insurance 
money,  and  that  the  plaintiff  is  entitled  to  an 
equal  share,  namely,  one-tenth,  of  it.  Ad< 
niitting  all  tins  to  be  true,  it  is  not  clear  that 
any  injury  has  been  done  to  the  plaintiff.  It 
he  was  entitled  to  a  part  of  the  money,  the 
insurance  companies  stiil  owe  it  to  him,  and 
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the  action  of  the  defendants  have  not  deprived 
him  of  any  right.  It  thej  had  held  the  legHl 
title  to  the  money,  and  be  had  owned  a  ben- 
eQcial  interest  in  it,  his  right  to  sue  tbeni 
would  have  been  clear.  But,  in  the  absence 
of  any  fiduciary  relation,  or  any  privity  of 
contract,  between  the  parties,  and  of  the  dep- 
rivation of  any  right  whic)i  he  Imd,  it  is  diffi- 
cult to  see  that  be  has  a  cause  of  action  against 
th:'in,  according  to  the  facts  stated  in  the  pe- 
tition. It  is  alleged  that  they  converted  the 
puLcies.  and  the  money  due  thereon,  to  their 
own  use.  This  means,  we  presume,  that 
they  collected  the  money,  and  may  be  intended 
to  mean  that  they  delivered  the  policies  to 
the  companies  that  issued  Ihem.  If  the  right 
of  the  parties  had  been  to  a  specific  fund  or 
sum  of  money,  and  the  defendants  had  ap- 
propriated the  whole,  the  plaintifiF  being  en- 
titled to  a  part,  he  would  have  had  a  right  of 
action  against  them.  But  the  claim  here  was 
merely  for  debts  owed  by  the  insurance  com- 
panies. We  have  examined  many  cases  in 
which  suits  were  brought  for  money  had  and 
received,  and  have  found  none  that  would 
Warrant  this  action.  Whether  the  conver- 
sion of  the  evidence  of  debt  by  one  or  more 
creditors  will  give  a  right  of  action  to  an* 
other  creditor,  having  a  common  interest  in 
a  chose  in  action,  we  need  not  determine. 
We  are  of  opinion  that,  under  the  facts  dis- 
closed by  the  testimony,  the  plaintiff  has  a 
right  of  action  for  a  part  of  the  money  which 
be  claims;  and,  since  we  have  determined  to 
reverse  the  case  upon  another  ground,  he 
will  have  an  opportunity  to  amend  his  peti- 
tion so,  at  least,  as  to  obviate  the  present 
difficulty. 

We  deem  it  necessary  to  determine  but  one 
question  presented  by  appellant's  assign- 
ments of  error.  The  decision  of  that  ques- 
tion, in  our  opinion,  requires  a  reversal  of 
the  judgment,  and,  so  far  as  we  can  now  see, 
will  be  a  sufficient  guide  to  enable  the  court 
below  to  make  a  correct  disposition  of  the 
cause  upon  a  new  trial.  The  court  held  that 
by  the  will  of  Mary  A.  Opperman  the  title  to 
the  95,000  policy  passed  to  her  husband,  and 
that  upon  his  death  the  money  accruing 
thereon  belonged  to  his  children;  each  taking 
an  equal  share.  So  much  of  that  will  as  re- 
lates to  this  question  is  as  follows:  "I,  Mary 
Ann  Opperman,  wife  of  Gustavas  Opperman, 
of  Galveston,  being  of  lawful  age,  and  of 
sound  mind  and  memory,  wishing  that  my 
husband  may  enjoy  the  property  which  he 
has  acquired  during  our  marriage,  and  also 
that  which  be  has,  out  of  affection  for  me, 
donated  to  me  by  deed,  do  make,  ordain,  and 
publish  this,  my  last  will  and  testament. 
Item  First.  I  give  and  bequeath  unto  my 
said  husband,  Gustavus  Opperman,  the  sev- 
en lots  on  which  we  now  live,  being  lots  one 
(1)  to  seven,  (7,)  both  inclusive,  in  block 
552.  in  the  4^ty  of  Galveston,  the  dwelling- 
honse,  and  all  other  improvements  on  said 
seven  lots,  also  all  the  personal  property  be- 
longing to  me  by  gift  from  him,  or  other- 
wise, in  said  dwelling-house,  and  in  all  other 


buildings  on  said  lots;  also,  I  give  and  be- 
queath to  my  said  husband"  certain  other 
real  estate;  "and  also,  I  give  and  bequeath  to 
my  said  husband  all  my  interest  in  the  com- 
munity property  acquired  by  us  during  our 
marriage,  trusting  to  him  to  make  proper 
provision  for  our  children."  We  think  it 
clear  that  the  right  of  tlie  testatrix  to  the  pol- 
icy did  not  pass  by  that  clause  which  be- 
queathed to  her  husband  all  the  personal 
property  in  the  dwelling-house  and  other 
buildings  on  the  lots  devised.  That,  in  our 
opinion,  was  intended  to  embrace  only  tan- 
gible property,  and  probably  applied  mainly 
to  the  household  and  kitchen  furniture,  and 
other  articles  used,  in  connection  with  the 
residence,  for  the  comfort  of  the  family. 
Did,  tlien,  the  title  to  the  policy  of  insurance 
pass  by  the  bequest  of  the  interest  of  the 
testatrix  in  the  community  property?  If 
the  policy  was  the  common  property  of  the 
husband  and  wife.  It  did;  but,  if  it  was  the 
separate  property  of  the  wife,  it  did  not.  It 
is  well  settled  that  the  husband  may  make  a 
gift  to  the  wife  of  the  community  property, 
80  as  to  make  it  her  separate  estate.  Story 
T.  Marshal),  24  Tex.  305;  Reynolds  v.  Lans- 
ford,  16  Tex.  286;  Smith  v.  Boquet,  27  Tex. 
507.  In  the  case  first  cited,  in  speaking  of 
a  deed  from  the  husband  to  the  wife,  Cbiet 
Justice  WuEELEB  says:  "In  the  absence  of 
any  evidence  of  intention  outside  of  the  deed, 
it  must  be  taken  as  evidencing  the  intention 
which  upon  its  face  it  imports;  tliat  is,  to 
convey  to  the  wife  the  estate  of  the  husband 
in  the  property.  *  ♦  ♦  To  deny  it  that 
effect  would  be  to  render  the  whole  deed  in- 
operative and  void."  We  think  it  equally 
manifest  that  when  a  husband  insures  his 
life,  and  makes  the  policy  payable  to  his 
wife,  his  intention  is  that  the  policy  shall  in- 
ure to  her  separate  use  and  benefit.  By  the 
terms  of  the  contract,  the  money  is  not  pay- 
able until  the  husband  is  dead,  and  the  mari- 
tal relation  has  been  dissolved.  It  is  clear 
that  the  policy  in  question  was  the  sepa- 
rate property  of  Mrs.  Mary  A.  Opperman, 
and  that  it  did  not  pass  to  the  husband  by 
that  clause  in  her  will  which  conveyed  to  him 
her  interest  in  their  community  estate.  The 
mention  in  the  will  of  certain  parcels  of  sep- 
arate property,  and  of  her  interest  in  all  the 
community  property,  excludes  the  idea  that 
any  separate  property  not  mentioned  was  in- 
tended to  be  conveyed.  The  recitals  in  the 
will  tend  to  show  that  it  was  the  intention 
of  the  testatrix  to  devise  and  bequeath  to  her 
husband  all  her  property  which  she  had  ac- 
quired through  him.  But  we  underatand 
the  rule  to  be  that  when  the  construction  is 
doubtful  the  reasons  given  for  a  devise  may 
be  looked  to  in  order  to  solve  the  doubt,  but 
that,  when  the  meaning  of  the  language  of 
the  devise  is  clear,  it  cannot  be  controlled  by 
the  reason  assigned  for  making  it.  It  has 
been  held  that  ibe  reason  "cannot  warrant' 
the  rejection  of  words  that  are  clear,"  (1 
Jarm.  Wills.  483;)  and  the  same  principle 
precludes  us  from  adding  to  a  bequest  prop- 
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erty  not  embraced  by  unambiguous  words  of 
desci'iption,  although  the  reason  assigned 
for  making  the  will  may  indicate  that  it  was 
the  intention  that  such  property  should  be 
included.  On  the  other  hand,  counsel  for 
appellants  go  the  length  of  insisting  that 
Mrs.  Opperman  took  only  a  life-estate  in  the 
policy,  and  that  she  had  no  power  to  convey 
it  by  will.  We  do  not  concur  in  that  con- 
struction. The  case  cited  by  them  does  not 
support  their  position.  Bailey  v.  Insurance 
Co.,  114  Mass.  177.  It  is  there  merely  held 
that  a  policy  payable  to  the  executor  or  ad- 
ministrator of  the  assured,  for  the  benefit  of 
Lis  wife,  must  be  sued  upon  by  such  legal 
representatives.  The  words  "  her  executors, 
administrators,  or  assigns,"  in  the  policy  un- 
der consideration,  are,  as  we  think,  descrip- 
tive of  the  estate  taken  by  the  beneficiary 
under  the  policy,  and  show  that  she  took  an 
absolute  title  to  it.  The  court  below  held 
that  upon  the  death  of  Mrs.  Opperman  the 
title  to  her  policy  passed  to  her  husband,  and 
that  upon  his  death  the  money  due  upon  it 
belonged  to  his  children  in  equal  portions, 
and,  having  found  that  the  children  of  the 
fii-st  marriage  had  received  the  whole,  gave 
judgment  in  favor  of  appellee,  the  child  of 
the  second  wife,  against  each  of  them,  for 
one-tenth  of  the  sum  so  received  by  each. 
This,  we  think,  was  error. 

It  does  not  follow,  however,  that  npon  the 
facts  proved  the  appellee  was  not  entitled  to 
recover  something.  Upton  the  death  of  the 
first  wife,  the  policy  descended  to  her  heirs; 
that  is  to  say,  one-third  descended  to  her 
husband,  and  the  other  two-thirds  to  her 
nine  children,  who  are  the  appellants  here. 
Rev.  St.  art.  1646.  The  husband  made  a 
will  in  which  be  made  certain  devises  and 
bequests  to  his  second  wife,  and  devised  and 
bequeathed  the  residue  of  his  estate  to  his 
children  by  his  first  wife.  The  appellee,  as 
his  posthumous  child,  became  entitled  to 
such  interest  in  his  father's  estate  as  he 
would  have  taken  had  no  will  been  made. 
Id.  art.  4867.  The  testimony  showed,  upon 
the  trial,  that  administration  was  taken  out 
upon  the  estate  of  Mrs.  Mary  A.  Opperman, 
the  first  wife,  and  that  the  administrator 
collected  the  money  due  upon  the  policy,  and 
paid  it  to  her  children.  The  evidence  wholly 
fails  to  support  the  allegation  of  the  petition 
that  appellants  converted  the  policy.  They 
received  what  they  were  entitled  to  receive 
according  to  the  letter  of  their  father's  will. 
Under  the  statute  above  cited,  appellee  sac- 
ceeded  to  the  portion  of  his  father's  estate  he 
would  have  received  had  the  father  died  in- 
testate; and,  to  raise  this  portion,  all  the  dev< 
isees  and  legatees  were  required  to  con- 
tribute proportionably  out  of  the  parts  de- 
vised and  bequeathed  to  them  by  the  will. 
Id.  art.  4867.  Tlie  rights  of  the  appellee  in 
the  policy  of  insurance  under  consideration 
grew  out  of  the  statute  referred  to,  and  must 
be  enfoi'ced  according  to  its  provisions. 
What  they  may  be  as  against  appellants, 
must  depend  greatly  upon  the  partition  and 


distribution  that  has  been  made  of  the  other 
property  belonging  to  his  father's  estate. 
If  he  has  received  Sis  share  of  the  remainder 
of  the  estate,  and  if  each  devisee  has  con* 
tributed  his  proportion  to  make  up  that 
share,  and  if  the  policy  in  question  has  not 
been  accounted  for  in  the  settlement,  should 
not  his  mother,  as  a  devisee,  contribute  to- 
wards making  up  the  amount  due  himoutof 
this  fund?  But,  not  knowing  what  has  been 
done  with  reference  to  the  other  property  of 
the  estate,  it  is  needless  to  speculate  upon 
such  conjectures  as  may  suggest  themselves. 
Having  shown  that  the  uncontroverted  evi> 
dence  in  the  case  discloses  that  his  father 
had  but  a  third  interest  in  the  policy  for 
95,U00,  it  is  apparent  that  the  judgment  is 
excessive,  and  must  be  reversed.  His  remedy 
is  to  so  amend  his  petition  as  to  make  it  an 
action  to  recover  against  the  legatees  under 
his  fatlier's  will  the  interest  which  the  stat* 
ute  gives  him  as  a  posthumous  child. 

The  appellee  has  filed  cross- assignments  of 
error,  which  we  shall  now  proceed  to  con- 
sider. He  complains  the  court  should  have 
allowed  interest  on  the  amount  adjudged  to 
him  from  the  time  the  appellant  received  the 
money  on  the  policy.  With  reference  to  this, 
we  deem  it  sufiicieut  to  say  that,  if,  upon  an- 
other trial,  appellee  should  be  found  entitled 
to  recover  any  part  of  the  money  received  by 
appellants  on  the  policy,  he  should  also  recover 
Interest  from  the  time  it  was  so  received. 
Whatever  judgment  is  rendered  should  be 
against  each  of  appellants,  separately,  for  the 
part  of  the  money  wrongfully  received  by 
him,  and  not  against  all,  jointly,  for  the 
whole. 

Appellee  f  u  rtber  Insists  that  the  cou  rt  erred 
in  holding  that  he  was  entitled  to  no  part 
of  the  money  received  by  appellants  on  the 
policies  for  $10,000,  and  94,520,  respectively. 
As  before  stated,  these  policies  were  payable 
to  Mary  A.  Opperman,  the  wife  of  the  as- 
sured, and,  in  the  event  she  died  before  her 
husband,  then  to  "their  children."  It  is 
contended  that  "their  children"  meant  not 
only  the  children  common  both  to  the  in- 
sured and  to  his  wife,  but  also  the  children  of 
either  of  them,  and  that  therefore  appellee 
was  included.  We  do  not  assent  to  the 
proposition.  It  may  be  that,  by  an  inac- 
curate use  of  the  words,  they  may  be  some- 
times employed  in  the  sense  contended  for  by 
appellee,  and  that,  under  peculiar  circum- 
sUtuces,  as  in  the  case  of  Stigler  v.  Stigler, 
77  Va.  163,  (to  which  counsel  refer,)  they 
were  properly  construed  to  have  that  mean- 
ing. We  think,  however,  the  obvious  and 
mure  accurate  meaning  of  the  terms  is  the 
children  of  both  the  persons  referred  to. 
They  could  not  have  been  intended  to  in- 
clude any  other  children  of  the  wife,  because 
she  could  only  have  married  again  after  the 
death  of  the  husband,  and  after  the  policy 
had  become  her  absolute  property.  If  the 
husband  had  intended  to  embrace  any  child 
or  children  he  may  have  had  by  a  second 
wife,  his  meaning  would  have  been  clearly 
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and  accurately  conveyed  by  providing  that  if 
bis  wife  died  first  the  policy  should  be  pay- 
able to  his  children.  By  the  nse  of  the 
term  "their  children,"  we  think,  was  meant 
the  children  comruon  to  both  husband  and 
wife,  and  that,  under  the  two  policies  now 
under  consideration,  appellee  was  entitled  to 
take  nothing.  For  the  error  of  the  court  in 
giving  judgment  against  the  appellants  un- 
der the  petition  and  evidence,  and  because 
the  judgment,  in  any  event,  is  too  large,  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 


Ttnbrrq  et  al.  v.  Cohen  et  al. 

ISupretne  Court  of  Texas.    March  4, 1890.) 

AMLftxt^n — WBONoruL  Attaoembrt  —  Bamaoxs 
— Pabties— B»rECT  oi  Appeal. 

1.  When  a  plea  in  abatement  has  been  tried 
and  decided  adversely  to  defendant,  he  has  no 
right  to  have  it  tried  again,  thon^b  on  appeal  the 
judgment  on  the  main  issue,  vrhich  was  tried  at 
the  same  time  as  the  plea  in  abatement,  be  re- 
versed on  some  ground  not  affecting  Buch  plea. 

8.  In  an  action  for  malicious  attachment  of 
part  of  a  stock  of  goods,  it  appeared  that  the  sher- 
m  had  possession  of  the  goods  only  three  hours, 
and  that  he  did  not  Interrupt  the  business  of  the 
store,  or  injure  the  goods.  Meld  a  verdict  forSlSO 
actual  damages  was  excessive,  though  the  defend- 
ants In  attachment  testified  that  the  levy  inter- 
fered with  their  business,  and  caused  them  loss  of 
credit. 

8.  In  such  an  action,  the  facts  that  third  per- 
sons refused  to  sell  to  defendants  in  attachment 
because  they  saw  a  newspaper  statement  that  they 
bad  foiled:  that  persons  who  had  sold  them  goods 
which  had  not  been  paid  for  took  them  back;  and 
that  tbey  were  obliged  to  pay  for  other  goods  in 
order  to  keep  them,— are  immaterial,  since  the 
damages  resulting  therefrom  are  remote. 

4.  Such  an  action  may  be  brought  Irafore  ter- 
mination of  the  attachment  suit;  the  issues  in  the 
two  cases  being  different. 

6.  In  such  an  action,  the  plaintiff  in  attach- 
ment and  the  sureties  on  the  attachment  bond, 
may  be  joined  as  defendants. 

6.  A  judge  may  set  aside  a  verdict  as  exces- 
sive even  in  a  case  where  exemplary  damages  are 
recoverable. 

7.  Where,  in  a  suit  against  several,  judgment 
is  rendered  against  all  the  defendants  butone,  and 
such  judgment  is  reversed  on  appeal,  on  a  second 
trial  judgment  may  be  rendered  ag^nstall  the  de- 
fendants even  though  the  appeal-bond  was  not 
payable  to  the  successful  defendant  as  well  as  to 
the  plaintiff,  when  such  defendant  made  no  objeo- 
tion  to  such  bond,  since  the  judgment  reversed 
was  tiiereby  wholly  vacated. 

Appeal  from  district  conrt,  Washington 
county;  J.  B.  McFarland,  Judge. 

Action  by  Isaac  and  Herman  Cohen  against 
M.  A.  Tynberg  &  Co.,  Ed  Newbower,  and 
Cbarles  Wenar,  for  malicious  attachment. 
Flaintifb  obtained  judgment.  Defendants 
appeal. 

Batgett,  Mtise  A  Mv4te,  and  J.  T.  Stoear- 
ingen,  for  appellants.  8eth  Shepard,  P. 
Chas.  Hume,  and  C.  B.  Breedlove,  for  appel- 
lees. 

Statton,  C.  J.  This  canse  was  before 
this  court  at  a  former  term,  and  is  reported 
in  67  Tex.  220,  2  S.  W.  Hep.  734.  where  will 
be  found  a  statement  of  the  case.  On  the 
trial  from  which  that  appeal  was  taken,  a 
plea  in  abatement,  based  on  the  nun-joinder 


of  Eliza  Cohen,  who  was  claimed  to  be  a  co- 
partner with  Isaac  and  Herman  Cohen,  was 
filed,  tried,  and  decided  against  appellants. 
It  was  then  urged  that  the  plea  in  abatement 
should  have  been  tried  before  the  cause  was 
tried;  but  it  was  hel'd  that  this  was  a  matter 
within  the  discretion  of  the  court,  and,  fur- 
ther, that  her  relation  to  Isaac  and  Herman 
Cohen  was  such  as  to  make  the  judgment  to 
be  rendered  in  the  canse  binding  on  her. 

On  the  last  trial  the  court  again  submitted 
the  plea  in  abatement  with  the  main  issue, 
and  declined  to  require  a  separate  finding  on 
that.  This  is  assigned  as  error.  If,  on  the 
first  trial,  the  plea  in  abatement  bad  been 
tried  before  the  cause  was  tried  on  its  mer- 
its, and  decided  against  appellants,  it  woald 
not  have  been  their  right  to  Jiave  that  tried 
again,  unless  on  appeal  some  error  had  been 
found  in  that  proceeding.  That  on  the  for- 
mer trial  the  plea  in  abatement  was  submit- 
ted with  the  merits  does  not  affect  the  ques- 
tion. When  once  tried,  and  decided  adversely 
to  a  defendant,  he  is  not  entitled  to  have  a 
plea  in  abatement  tried  again,  though  on  ap- 
peal the  judgment  may  be  reversed  on  some 
ground  not  affecting  the  decision  on  the  plea 
in  abatement.  The  purpose  of  the  plea  in 
abatement  was  to  have  a  decision  whether 
the  proper  plaintiffs  were  before  the  court. 
It  in  no  way  affected  the  merits  of  the  con- 
troversy; and  a  practice  which  would  lead  to 
a  resubmission  of  a  plea  in  abatement  every 
time  a  new  trial  on  the  merits  was  granted, 
or  every  time  a  cause  was  tried  after  an  ap- 
peal, and  reversal  on  the  merits,  would  lead 
to  interminable  confusion.  We  are  of  opin- 
ion that  the  court  would  not  have  erred,  had 
it  declined  on  the  last  trial  to  submit  any 
issue  on  the  plea  In  abatement,  and  the  man- 
ner of  its  sut>mission.  It  having  been  de- 
cidedlagainst  appellants  is  an  immaterial  ques- 
tion. 

There  was  a  verdict  for  $1^  against  prin- 
cipal and  sureties  on  the  attachment  bond  as 
actual  damages,  and  also  a  verdict  against 
the  surety,  wlio  acted  as  agent  in  suing  out 
the  writ,  for  810,000  as  exemplary  damages. 
It  is  urged  that  both  are  excessive.  The  jury 
evidently  found  that  the  writ  was  wrongfully 
sued  out,  but  that  the  principals  and  one  of 
the  sureties  were  not  actuated  by  malice  or 
evil  motive  in  doing  this.  The  question  then, 
arises,  whether  the  evidence  justified  a  find- 
ing that  appellees  had  suffered  actual  damages 
to  the  extent  of  8150,  for  none  other  could 
be  imposed  for  the  mere  wrongful  use  of  the 
writ.  The  goods  seized  were  a  part  of  a 
stock  of  goods  in  the  second  Qoor  of  appellees' 
business  house,  valued  by  the  sheriff  at  8900, 
but  by  appellees  at  81>y00.  The  business 
of  appellees  is  not  shown  to  have  been  in  any 
manner  interfered  with  by  the  sheriff,  while 
engaged  in  making  this  levy  upon  but  a 
small  part  of  ttie  stock  of  goods.  The  sheriff 
remained  in  possession  of  the  goods  about 
three  hours.  During  the  time,  he  was  en- 
gaged in  making  an  inventory,  and  packing 
the  goods  in  tr  units,  at  the  expiration  c^ 
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which  tbey  were  replevied.  The  goods  are 
not  shown  to  have  been  injured  in  any  re- 
spect, nor  Is  there  any  evidence  that  a  single 
sale  was  lost  or  interfered  with  by  the  sber- 
jfC's  posaession.  The  goods  were  not  removed 
from  the  store.  The  actual  damages  result- 
ing from  these  facts  must  have  been  very 
small.  One  of  appellees  testified,  over  objec- 
tion, that  the  levy  "interfered  with  our  busi- 
ness, of  course.  We  were  all  broke  up.  The 
levy  affected  us  in  this  way:  People  who 
had  dealt  with  us  went  somewhere  else  to 
trade  after  the  levy,  to  the  extent  of  fifty  or 
sixty  dollars  per  day  from  immediately  after 
the  levy  until  now."  A  levy  upon  an  insig- 
nificant part  of  a  merchant's  goods  could  not 
be  said  to  be  the  proximate  cause  of  such  a 
luss  of  trade;  ajid,  if  the  jury  considered  this, 
or  the  general  expressions  of  the  witness 
quoted,  in  making  an  estimate  of  the  actual 
damages,  they  erred. 

He  furtlier  stated:  "We  had  ordered  nine 
hundred  dollars'  worth  of  shoes  of  Clafiin  & 
Thayer,  Boston.  One  Harrison  had  agreed 
to  take  one-half  of  this  bill.  The  order  was 
not  filled.  *  *  *  Harrison  was  to  take 
half  of  the  Claflin  &  Thayer  bill.  He  was  to 
pay  cash,  with  10  per  cent,  added  to  cost  in 
the  store.  This  sale  had  been  made  a  week 
or  more  prior  to  the  levy. "  Other  evidence 
shows  that  Clafiin  &  Thayer  declined  to  ship 
those  goods  because  they  saw  in  a  Boston  pa- 
per an  announcement  of  the  failure  of  appel- 
lees, with  the  publication  of  which  appellants 
are  not  shown  to  have  had  any  connection, 
except  in  so  far  as  the  levy  of  attachment 
may  have  given  ground  for  such  a  report. 
If  it  be  conceded  that  the  loss  of  this  sale 
could  be  considered  as  actual  damages,  it 
would  only  amount  to  about  945,  with  inte> 
est;  but  it  would  be  difficult  to  bold  ttiat  the 
levy  was  the  proximate  cause  of  thitf  loss. 
Too  many  independent  ageucies  intervened 
between  the  Idvy  and  loss.  The  casual  con- 
nection was  broken.  Some  person  doubtless 
sent  the  report  to  Boston.  Some  person 
gave  it  to  the  publisher,  and  he  published  it; 
and,  in  doing  this,  some  or  all  of  them  made 
a  false  statement,  if  there  be  any  truth  in  the 
evidence  found  in  the  record.  It  cannot  be 
presumed,  in  the  absence  of  proof,  that  those 
tilings  were  done  by  appellee,  or  any  of 
them.  The  evidence  tends  to  show  that 
Clafiin  ft  Thayer  would  have  shipped  the 
goods  but  for  the  announcement  seen  by 
them.  He  further  stated:  "We  had  given 
an  order  for  goods  to  E.  S.  Jaffray  A  Co., 
Kew  York.  The  goods  were  shipped,  and 
arrived  the  day  before  the  levy  of  attach- 
ment. Some  of  the  goods  had  been  disposed 
of  to  Ledner  and  Harry  Hancock ;  and  Jaff- 
ray &  Co.  heard  of  the  attachment,  and, 
through  their  agent  here,  «  *  «  the 
goods,  being  already  unpacked,  were  repacked 
and  turned  over  to  the  agent  of  the  house, 
on  his  demand.  We  had  to  pay  the  money 
back  to  get  those  goods  that  had  been  sold." 
The  value  of  the  goods  thus  returned  is  not 
shown,  and  those  sold  to  Ledner  and  Han- 


cock each  amounted  to  aboutflS.  The  goods 
biid  not  been  paid  for,  and  it  is  not  shown 
what  damage  resulted  from  the  cancellation 
of  the  sale,  nor  that  tbey  might  not  have 
been  paid  for  and  retained.  As  to  those 
goods,  the  question  of  proximate  cause  again 
arises.  He  further  stated  that  "another  bill, 
shipped  to  us  by  Anderson  &  Co.,  Troy,  N. 
Y.,  came  the  same  day;  and,  as  we  liad  sold 
some  of  these  goods,  we  got  the  money,  and 
paid  their  bill  to  their  agent  here."  The 
amount  of  this  bill  is  not  shown;  but,  under 
the  evidence,  we  are  unable,  as  was  the  jury, 
to  say  that  damage  resulted  from  the  fact 
that  those  goods  were  paid  for.  If  their  price 
was  due,  it  ought  to  have  been  paid ;  and,  if 
not  due,  further  proof  was  necessary  to  show 
any  damages,  even  if  the  use  of  the  attach- 
ment could  be  said  to  be  the  proximate  cause 
of  any  resulting  injury.  There  was  much 
evidence  tending  to  show  loss  of  credit,  but 
it  is  well  settled  that  such  evidence  cannot 
furnish  a  basis  for  actual  damages.  We  have 
considered  all  the  evidence  claimed  to  have 
bearing  on  the  amount  of  actual  damages; 
and,  while  we  are  loth  to  set  aside  the  ver- 
dict of  a  jury  on  a  question  of  this  kind,  we 
feel  constrained  to  hold  that  there  was  no  ev- 
idence on  which  the  jury  was  authorized  lo 
find  that  appellees  sustained  actual  damages 
to  the  amount  of  $150. 

The  testimony  of  the  sheriff,  uncontra- 
dicted, was  that  "the  goods  were  not  taken 
from  the  store  at  all.  Ko  one  was  interfered 
with,  or  interrupted  In  any  way.  as  we  were 
up-stairs,  and  the  trading  was  going  on  down- 
stairs, as  usual.  The  clothing  levied  on  was 
appraised  at  $900,  and  was  in  six  or  seven 
trunks,  where  they  were  left.  In  the  even- 
ing the  goods  were  released,  upon  replevy 
bond  being  given."  The  evidence  of  appel- 
lee, who  testified  in  the  case,  was  to  the  same 
effect.  There  was  much  evidence  tending 
to  show  that  the  attachment  was  wrongfully 
sued  out,  and  much  tending  to  show  that 
malice  may  have  influenced  the  agent  who 
sued  it  out,  and  much  in  rebuttal  of  this; 
which  renders  it  likely  that,  in  estimating 
actual  damages,  the  jury  considered  evidence 
which  could  properly  be  considered  only  on 
questions  of  right  to  and  amount  of  exem- 
plary damages.  On  another  trial  the  jury 
should  be  informed  of  the  only  purpose  for 
which  much  of  the  evidence  found  in  the  rec- 
ord can  be  considered. 

In  view  of  the  disposition  that  will  be  made 
of  the  case,  it  does  not  become  necessary  now 
to  pass  on  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  for  exemplary  damages. 
It  is  insisted,  however,  that  there  is  a  rule  of 
law  which  requires  that  in  such  cases  there 
be  some  fixed  proportion  between  the  actual 
and  exemplary  damages  awarded.  It  has 
been  said  in  some  cases  that  exemplary  dam- 
ages should  not  be  disproportioned  to  actual 
damages,  but  it  was  not  meant  by  this  that 
the  one  should  be  any  exact  or  approximate 
ratio  to  the  other.  All  that  was  meant  was 
that  the  imposition  of  heavy  exemplary  dam- 
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ages,  when  the  actual  damages  recoverable 
were  small,  was  a  fact  which  ought  to  be 
looked  to,  to  determine  whether  passion  rath- 
er than  reason  dictated  the  verdict.  When- 
ever this  appears,  or  is  rendered  highly  prob- 
able,  by  contrasting  the  actual  injuiy  with 
the  extent  of  punishment  awarded,  looking 
to  all  the  circumstances  of  aggravation,  new 
trials  should  be  granted.  A  power  such  as 
may  be  exercised  by  juries  in  awarding  ex- 
emplary  damages  is  liable  to  great  abuse, — 
may  often  lead  to  great  oppression;  and  there 
is  no  class  of  cases  in  which  the  conserva- 
tism of  the  judge  should  more  frequently  find 
field  for  action.  In  cases  based  on  facts 
whiclt  merit  condemnation,  or  even  punish- 
ment, though  not  by  law  constituting  crime, 
juries,  tinder  commendable  impulses,  but 
with  judgment  warped  by  passion,  no  doubt 
often  render  excessive  verdicts;  and,  if  it  be 
conceded  that  such  verdicts  are  to  stand  be- 
cause the  matter  was  within  the  discretion 
of  the  jury,  then  we  have  an  absolutism — a 
despotism — nowhere  else  found  in  our  form 
of  government.  The  matter  is  in  the  discre- 
tion of  the  jury  in  the  first  instance,  but  it  is 
the  duty  of  the  judge  to  see  that  this  discre- 
tion is  not  abused.  The  power  to  grant  new 
trials,  when  verdicts  are  evidently  excessive, 
RS  on  other  legal  grounds,  is  one  given  Brmly 
and  fearlessly  to  be  exercised,  and  it  cannot 
be  surrendered.  Verdicts  of  juries  are  en- 
titled to  the  highest  consideration;  but  it 
must  be  remembered  that  they  are  not  al- 
ways right,  and,  if  uncontrolled,  will  in  some 
cases  lead  to  oppression.  The  verdict  for  ex- 
emplary damages  was  large, — many  times 
larger  than  the  legislature  baa  authorized  to 
be  imposed,  by  way  of  fine,  for  acts  malicious 
and  highly  aggravating  in  character;  and  it 
will  be  well  for  the  judge,  should  such  an- 
other verdict  be  brought  in,  to  carefully  de- 
termine whether  justice  t>etween  the  parties, 
or  the  welfare  of  society,  demands  the  im- 
position of  such  a  punishment. 

Looking  to  the  issues  in  the  case,  we  are 
of  opinion  tiiat  the  court  did  not  err  in  admit- 
ting the  evidence  of  Giddings,  Sr.  and  Jr., 
E.  L.  Sally,  \V.  H.  Vinson,  and  H.  Cohen, 
which  was  objected  to.  -The  sixth  and  eighth 
charges  requested  by  appellants,  and  refused, 
were  embraced  in  charges  given,  so  far  as 
they  were  correct;  and  for  this  reason  the 
court  did  not  err  in  refusing  them. 

It  is  urged  that  the  action  could  not  be 
maintained  bf cause  commenced  before  the 
Httachment  suit  was  terminated.  It  has  fre- 
qoently  been  held  tliat  an  action  for  mali- 
cious prosecution,  in  a  criminal  or  civil  action, 
will  not  lie  until  the  prosecntion  has  termi- 
nated favorably  to  the  party  prosecuted.  The 
rule  appealed  to  has  no  application,  however, 
to  this  class  of  cases,  although,  in  a  sense, 
actions  for  malicious  prosecution:  for  no  is- 
sue whether  the  attachment  was  wrongfully 
or  msliciously  used  could  have  been  tried  in 
the  attachment  suit.    Fortman  v.  Rotter,  8 


Ohio  St.  550.  The  constant  practice  in  this 
state  has  l>een  to  permit  a  defendant  in  at- 
tachment to  reconvene  for  damages  resulting 
from  a  wrongful  or  malicious  use  of  the 
writ,  and  the  trial  of  this  proceeds  with  the 
main  action.  The  plea  in  reconvention  is 
essentially  a  separate  action.  Such  a  prac- 
tice is  at  war  with  the  theory  that  an  attach- 
ment suit  must  have  terminated  before  an 
action  for  malicious  prosecution  can  be  based 
on  it.  The  rule  only  applies  when  the  !s<*ue 
to  be  tried  in  the  last  acUon  was  necessarily 
involved  in  the  first. 

There  was  no  misjoinder  of  parties  or 
causes  of  action ;  for  appellees  sought  to  re- 
cover against  all  of  appellants  damages  actu- 
al and  exemplary,  on  account  of  an  act  in 
which  they  all  participated. 

On  the  former  trial  there  was  a  judgment 
against  all  the  defendants,  except  the  defend- 
ant Wennr,  but  there  was  a  judgment  in  his 
favor.  The  former  appeal  was  prosecuted 
only  by  defendants  against  whom  judgment 
WHS  rendered,  and  it  seems  that  the  appeal- 
bond  was  not  made  payable  to  Wenar  as  well 
as  to  plaintiffs;  but  no  question  as  to  its  suf- 
ficiency was  raised,  and  the  judgment  was 
reversed.  On  the  last  trial,  judgment  for 
actual  damages  was  entered  against  Wenar 
as  well  as  the  other  defendants,  and  motion 
in  arrest  of  judgment  was  made  by  him,  on 
the  ground  that.he  was  discharged  by  the 
former  judgment,  and  that  reversal  of  that 
did  not  vacate  it  as  to  him.  Notice  of  appeal- 
from  the  former  judgment  was  given,  and  of 
that  Wenar  was  bound  to  take  notice.  An 
appeal-bond  was  filed  by  the  other  defendants 
wliich  may  have  been  defective,  l>ecause  not 
made  payable  to  him  as  well  as  the  plaintiffs; 
but,  if  he  desired  to  take  advantage  of  this, 
he  should  have  done  so  in  proper  time  and 
manner.  Notice  of  appeal  given,  and  l)ond 
filed,  clothed  this  court  with  jurisdiction  over 
the  entire  judgment,  and  its  reversal  an- 
nulled it  in  toto.  It  stood  after  reversal  as 
though  it  had  never  been  rendered.  The 
main  purpose  of  a  bond  is  to  give  security  to 
the  adverse  party;  and,  if  the  bond  filed  ho 
not  such,  in  all  respects,  as  the  law  requires 
for  this  purpose,  this  court  will  not  consider 
the  case  over  the  objection  of  the  party  en- 
titled to  such  protection,  if  objection  be  made 
in  proper  time  and  manner.  There  are  ex- 
pressions to  be  found  in  opinions  from  which 
it  might  be  inferred  that  the  giving  of  a  bond 
strictly  in  accordance  with  the  statute  waa 
essential  to  the  jurisdiction  of  this  court;  bat 
It  must  l>e  understood  that  the  constitution 
confers  on  this  court  what  jurisdiction  it  has 
as  to  subject-matter,  and  that  parties  may 
waive  irregularities  as  to  matters  intended 
solely  for  their  benefit.  The  case  stands,  as 
to  Wenar,  as  though  a  new  trial  had  been 
granted  after  the  former  judgment  was  ren- 
dered. For  the  error  before  noticed,  the 
judgment  will  be  reversed,  and  the  cause  re- 
manded. 
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Noel  v.  Denuan. 
iSupreme  Court  cf  Texas.    Feb.  86, 189a) 

JUBT    TBUIi— BkP^RATION  0»  JtJBT  —  PJUIADINO  — 
EVIDEKCB. 

1.  Though  both  parties  fall  to  demand  a  ixary 
«D  appearance  day,  it  is  not  error  to  grant  a  jury 
trial  at  a  subsequent  term. 

2.  Under  Rev.  St.  Tex.  arts.  1804-1806,  which 
provide  that  the  court  may  allow  the  jury  to  sepa- 
rate after  admonishing  them  as  to  their  duty,  it  Is 
not  error  to  allow  them  to  separate  after  proper 
instructions,  though  one  of  the  parties  urges  that 
tbey  be  liept  together. 

8.  In  an  action  on  a  due-bill,  evidence  of  an 
admission  by  one  not  shown  to  be  an  agent  of  de- 
fendant, that  he  had  told  plaintiff  before  purchas- 
ing tHe  due-bill  that  it  was  all  right,  la  fiiooinpe- 
tent. 

4.  A  plea  to  the  jurisdiction,  in  a  suit  before  a 
Justice  in  A.  county,  that  defendant  "is  now  abOTia 
fide  citizen  of  precinct  So.  3,  C.  county,  Texas, 
and  was  so  residing  in  said  precinct  No.  2,  C. 
county,  at  and  long  oefore  the  institution  of  this 
suit,  and  claims  the  privilege  of  being  sued  in  his 
own  county,  and  that  he  has  not  waived  the  priv- 
ilege of  being  sued  in  the  county  of  his  residence, " 
and  that  he  did  not  authorize  suit  to  be  brought 
against  him  in  A.  county,  is  defective  in  not  alleg- 
ing that  defendant  was  not  a  resident  of  A.  county. 

Ck>iDini8sioners'  decision.  Appeal  from 
district  court,  Angelinacounty;  L.  B.  High- 
TOWER,  Judge. 

Action  by  W.  C.  Dentnan  against  J.  M. 
Noel.  Judgment  was  rendered  for  plainlifC, 
and  defendant  appealed. 

W.  J.  Toumsmd,  for  app.ellaat. 

HoBBT,  J.  W.  C.  Denman  sued  J.  M. 
Noel,  W.  Coj,  and  R.  Liimpley,  originally  in 

tlie  justice's  court  of  precinct  No. ,  of 

Angelina  county,  on  the  following  instru- 
ment:  "Luflciu,  4-23,  1888.  Due  Coy  and 
JLanipley,  889.08.  [Signed]  J.  M.  Noel." 
The  following  was  indorsed  on  it:  "E.O.E. 
We  transfer  this  to  W.  C.  Denman.  [Signed] 
Cot  &  Lakplet."  The  justice^s  tran- 
Bcript  shows  that  the  suit  was  brought  on 
April  25,  1888;  that  defendant's  plea  to  the 
jurisdiction  over  his  person  was  overruled; 
that  the  cause  whs  dismissed  as  to  Coy  & 
Lampley;  and  that-  judgment  was  rendered 
for  the  plaintifF  fur  959.08.  An  appeal  was 
prosecuted  to  the  district  court  of  thecounty, 
where  a  trial  by  jury  at  the  January  term, 
1889,  resulted  in  a  verdict  and  judgment  for 
plaiiitift  for  $89.08,  from  which  this  appeal 
u  talien,  upon  the  following  assignments  of 
error: 

First,  that  the  court  erred  in  allowing 
plaintiff,  W.  C.  Denman,  the  right  of  trial  by 
a  Jury,  after  sounding  the  docliet  for  that 
purpose  on  appearance  day,  and  both  parties 
refused  a  j  ury.  The  record  shows  that  at  the 
July  term,  1888,  when  this  cause  was  called 
on  appearance  day,  both  parlies  failed  to  de- 
mand a  jury,  and  therefore  it  is  claimed  that 
the  plaintiff  was  not  entitled  to  a  jury  when 
.demanded,  and  the  law  complied  with,  at  the 
subsequent  term,  in  January,  1889,  without 
a  reasonable  excuse  for  tbe  failure  to  demand 
one  at  the  preceding  term.  We  can  perceive 
no  error  in  the  ruling  of  the  court  in  the  re- 
spect complained  of,  nor  can  we  see  bow  it 


operated  to  the  defendant's  prejudice  to  grant 
plaintiff's  demand  for  a  jury. 

The  next  error  assigned  is  the  action  of  tbe 
court  in  overruling  defendant's  plea  to  the 
jurisdiction.  This  plea  averred  "that  the  de- 
fendant J.  M.  Noel  is  now  a  bona  fide  citizen 
of  precinct  No.  2,  Cherokee  county,  Texas, 
and  was  so  residing  in  said  precinct  No.  2, 
Cherokee  county,  at  and  lung  before  the  in- 
stitution  of  this  suit,  and  claims  the  privilege 
of  being  sued  in  his  own  county,  and  that  be 
had  not  waived  the  right  of  being  sued  iu  the 
county  of  his  residence,"  etc.,  and,  further, 
that  he  had  not  authorized  suit  to  bo  brought 
against  him  in  said  Angelina  county,  etc. 
This  plea  to  the  jurisdiction  of  the  person  of 
defendant  was  verified  by  affidavit;  but  it 
was  defective  in  not  alleging,  with  that  cer- 
tainty  which  would  have  left  no  room  for 
doubt,  tliat  the  defendant  was  not  a  resident 
of  Angelina  county.  Under  the  averments 
of  this  plea  he  might  have  resided  in  both 
counties.  Crawford  t.  Carothers,  66  Tex. 
199,  and  cases  cited. 

It  is  complained  that  the  court  permitted 
the  jury  trying  the  cause  to  separate.  Tbe 
bill  of  exception  recites,  substantially,  that 
for  want  of  time  the  court  failed  to  get 
through  with  the  trial  of  the  cause  on  the 
day  it  was  begun,  and  when  night  came  the 
court  dismissed  the  jury,  and  allowed  them 
to  go  where  they  pleased.  The  defendant  at 
tbe  time  urged  tbe  court  to  keep  the  juiy  to- 
gether, which  the  court  refused  to  do.  The 
judge  states  that  "the  cause  had  been  on  trial 
all  day,  and  it  was  then  after  dark.  A  por- 
tion of  the  jury  had  been  up  on  a  case  the 
night  before,  and  they  were  allowed  to  sepa- 
rate, after  being  appropriately  instructed  not 
to  talk  about  the  case,  and  not  to  permit  any 
person  to  talk  about  it  to  them,  or  in  their 
presence. "  We  see  nothing  In  the  record  to 
indicate  that  the  presiding  judge  abused  the 
discretion  lodged  in  him  by  articles  1304^1306 
of  the  Revised  Statutes.whlch  authorized  him 
to  allow  bhe  jury  to  separate,  after  t>eing  ad- 
monished by  the  court  as  to  their  duty.  I£ 
they  had  been  talked  with  or  any  communica- 
tion made  injurious  to  the  appellant,  there 
should  have  been  at  least  some  effort  made  on 
his  part  to  show  that  fact. 

There  are  only  two  other  errors  assigned 
necessary  to  be  noticed.  These  relate  to  the 
admission  of  the  evidence  of  the  witness  J. 
B.  Herrington,  to  the  effect  that  he  heard 
William  Nuel  say,  after  tlie  institution  of  his 
suit,  that  he  had  told  appellee,  Denman,  that 
the  due-bill  was  all  right,  and  would  be  paid; 
and  tlie  charge  of  the  court  on  the  question  of 
the  liability  of  appellant  for  the  declarations 
of  said  William  Noel.  The  testimony  was 
incompetent.  If  its  purpose  was  to  show 
that  William  Noel  was  appellant's  agent,  this 
could  not  be  establislied  by  the  dedai'ations 
of  William  Noel.  If  Its  object  was  to  contra- 
dict or  impeach  the  testimony  of  William 
Noel,  it  could  not  be  done  by  evidence  of  his 
declarations  as  to  an  immaterial  issue.  The 
testimony  was  hearsay,  and  appellant  was  not 
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bonnd  hj  it.  The  court  instructed  the  jury, 
Jn  substance,  that,  if  William  Noel  waa  ap- 
pellant's agent,  and  autliorixed  as  such  to 
make  these  declarations,  they  would  be  bind- 
ing on  apF>ellant,  and  that  if  Den  man  was  in- 
duced by  William  Noel's  statements  to  him  to 
purchase  the  due-bill,  and  paid  a  valuable  con- 
sideration therefor,  appellant  would  be  liable, 
although  the  due-bill  may  have  been  original- 
ly executed  without  consideration.  It  appears 
from  the  evidence  that  appellant  was  engaged 
in  making  ties  some  distance  in  the  country 
from  liUfkin.  That  he  was  also  engaged  in 
the  mercantile  business  in  that  town.  His 
■on,  William  Noel,  was  his  clerk  in  the  store, 
and  as  such  managed  and  controlled  it.  It 
was  discovered  after  the  execution  of  the  due- 
bill  tliat  appellant  was  not  indebted  to  Coy  & 
Lampley  in  the  supposed  balance  for  which  it 
was  given.  Coy  &  Lampley  had  transferred 
it  to  appellee,  who  testified  that  l>efore  pur- 
chasing it  be  went  to  see  William  Noel,  who 
told  him  it  was  all  right,  and  would  be  paid, 
lielying  upon  this  he  bought  it.  The  evidence 
on  the  other  hand  was  to  the  effect  that  Will- 
iam Koel  had  no  authority  to  act  as  agent  of 
appellant,  except  as  a  clerk  in  his  store.  The 
must  the  testimony  can  be  said  to  have  shown 
was  that  William  Noel  was  the  clerk  or  agent 
of  appellant  in  his  store,  and  as  such  had 
power  to  sell  goods  and  manage  the  same; 
but  we  can  see  nothing  in  the  facts  tending 
to  show  that  he  was  appellant's  general  agent, 
or  that  as  such  clerk  he  bad  authority  to  bind 
appellant  by  the  declarations  testified  to. 
"Where  one  is  appointed  to  an  office  or  clerk- 
ship, one  of  whose  customary  duties  is  to  ex- 
ecute and  negotiate  bills  and  notes  in  the 
name  of  the  principal,  the  authority  need  not 
be  expressly  given ;  it  will  be  implied.  *  *  * 
But  this  power  does  not  fall  within  the  scope 
of  authority  of  the  ordinary  clerks  and  sales- 
men."  Tied.  Com.  Paper,  §  78,  note  1,  §  77. 
p.  188. 

For  the  errors  mentioned,  we  think  the 
Judgment  should  be  reversed,  and  the  cause 
remanded. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  reversed,  and  cause  remanded. 


6jls  AMTomo  &  A.  F.  Bt.  Co.  v.  Bennett. 

{Supreme  Court  df  Texa$.    March  4, 1890.) 
Db^th  bt  Wbosofui.  Act — Eviubncb — Contbib- 

TTtOBT  NkOUOBNCE— TbIAL. 

1.  In  an  aotlon  for  death  caused  by  neKllgenoe, 
ft  Is  proper  to  allow  a  witness  to  testify  from 
ntortality  tables  the  number  of  years  that  the  de- 
eeaaed  woald  probably  have  lived. 

2.  Where  contribntory  negligence  is  pleaded 
■■  a  defense,  it  is  proper  to  instruct  the  jury  that, 
If  plaintiff  proves  to  their  satisfaction  that  the 
dewth  was  caused  by  defendant's  negligence,  then 
tiie  burden  of  proof  is  on  defendant  to  establish 
the  ezistenoe  of  contributory  negligence. 

8.  Under  Bev.  St.  Tex.  art  ISM,  which  ex- 
presriy  anttiorizes  a  judge,  in  his  discretion,  to 
permit  the  Jury  in  a  civil  action  to  separate  during 
the  trial,  error  cannot  be  predicated  on  the  act  of 
aUowiag  a  Jury  to  separate  for  dinner,  when  it  is 


not  clearly  shown  that  the  complaining  party  was 
injured  thereby. 

Commissioners' decision.  Appeal  from  dis- 
trict court,  Colorado  county. 

8.  C.  Patton,  for  appellant.  Foard, 
Thompson  c(  Townsend,  for  appellee. 

Acker,  J.  Katie  J.  Bennett  brought  this 
suit  against  the  San  Antonio  &  Aransas  Pass 
Bail  way  Company,  to  recover  damages  for  the 
death  of  her  husband,  Q.  N.  Bennett,  who 
was  killed  by  being  run  over  by  defendant's 
cars  on  the  11th  day  of  August,  1887,  while 
in  the  service  of  defendant  as  a  brakeman. 
The  petition  alleged  that  the  death  was  oc- 
casioned by  the  gross  negligence  of  defend- 
ant, its  employes  and  agents,  in  allowing  a 
hole,  ditch,  or  trench  to  be  along  its  track, 
that  caused  the  death ;  that  defendant  knew, 
or  ought  to  have  known,  of  said  bote,  ditch, 
or  trench,  and  that  deceased  did  not  know, 
and  could  not  have  known,  of  its  existence; 
that  deceased  did  not  in  any  manner  contrib- 
ute to  bis  death.  Trial  by  jui;y  resulted  in 
judgment  for  96,000,  and  defendant  appealed. 

Plaintiff  introduced  as  a  witness  Dr.  Har- 
rison, who  was  permitted  by  tlie  court  to 
testify,  over  obje(d;lon  by  defendant,  from  ta- 
bles prepared  by  the  American  Legion  of 
Honor,  showing  estimates  of  probable  dura- 
tion of  lives  of  men  at  different  a^es,  that 
the  deceased  would  probably  have  lived  for 
29  years,  being  at  the  time  of  his  death  88 
years  old.  This  ruling  Is  assigned  as  error. 
The  bill  of  exceptions  does  not  state  the 
ground  of  objection,  as  we  think  the  better 
practice  requires  should  be  done.  It  is  not 
claimed  that  the  tables  used  by  the  witness 
were  not  approved  or  correct  tables,  nor  is 
there  anything  to  which  our  attention  has 
been  called  wliich  indicates  that  the  ruling 
berecomplalned'of  was  prejudicial  to  defend- 
ant. The  use  of  such  tables  was  suggested 
by  this  court  in  the  case  of  Railway  Co.  v. 
(iowser,  57  Tex.  804,  as  proper  evidence  to 
aid  in  determining  the  probable  duration  of 
life.  Not  that  such  tables  establish  the  du- 
ration of  a  particular  life,  but  that  they  may 
properly  be  used  in  connection  with  all  other 
evidence,  in  reaching  a  conclusion  as  to  the 
probable  duration  of  the  particular  life.  We 
think  the  court  did  not  err  in  the  ruling 
complained  of  by  the  first  assignment  of  er- 
ror. 

The  second  assignment  of  error  is:  "The 
court  erred  in  permitting  the  jury  to  sepa- 
rate and  go  about  the  town  at  their  pleasure, 
unaccompanied  by  an  olBcer,  after  tiiey  had 
received  all  the  testimony  in  the  case  except 
the  expert  testimony  of  Drs.  Harrison  and 
Bowers,  the  defendant  objecting."  It  ap- 
pears that  on  adjournment  for  dinner,  hav- 
ing instructed  them  that  they  should  not  dis- 
cuss the  case,  or  permit  any  one  to  talk  to 
them  about  it,  the  court  permitted  the  jury 
to  separate.  Such  practice  seems  to  be  ex- 
pressly authorized  by  article  1304  of  the  Be- 
vised  Statutes,  wlien,  in  tlie  discretion  of  the 
court,  it  is  thought  proper,  and  the  exerdsa 
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of  that  discretion  will  not  be  revised  oo  ap- 
peal,  unless  it  is  clearly  shown  that  the  party 
complaining  baa  been  injured  thereby.  Noel 
T.  Denman.ante,  318,  (decided  present  term.) 
We  thinli  the  second  assignment  is  not  well 
taken. 

The  third  assignment  of  error  is:  "The 
court  erred  in  its  charge  to  the  jury  in  the  3d, 
8tb,  and  10th  sections  thereof,  in  instructing 
the  jury,  in  effect,  that  to  recover  plaintiff 
had  only  to  showtliat  the  injury  and  death  of 
deceased  resulted  from  negligence  of  defend- 
ant, and  that  she  is  relieved  from  the  addi- 
tional burden  of  showing  that  deceased  was 
at  the  time  exercising  due  care,  and  that  the 
burden  was  then  on  defendant  to  show  that 
the  deceased  was  not  exercising  due  care." 
The  portions  of  the  charge  against  which  this 
assignment  is  directed  are  as  follows:  "(3) 
Under  these  issues  presented  to  you  the  bur- 
den of  the  proof  is  on  the  plaintiff,  and  to  en- 
title  her  to  recover  she  must  have  shown  to 
your  satisfaction  that  her  hushand  was  in- 
jured substantially  as  alleged,  and  that  such 
injury  was  sustained  by  reason  of  the  negli- 
gence of  defendant  company,  or  its  agents 
and  employes.  If  this  has  been  shown  by  ev- 
idence to  your  satisfaction,  then  the  burden 
of  proof  shifts  upon  the  defendant  company, 
and  it  devolves  upon  the  defendant  to  show 
that  it  is  not  liable  for  damages  by  reason  of 
the  deceased  having  contributed,  by  his  neg- 
ligence, as  you  are  hereinafter  instructed." 
"(8)  If,  however,  you  find  that  the  plain- 
tiff has  shown  to  your  satisfaction  that  the 
defendant  company  has  failed  to  use  such  or- 
dinary and  reasonable  care  and  diligence  in 
the  construction  and  keeping  in  proper  re- 
pair its  road-bed,  and  that  the  death  of  Ben- 
nett was  caused  by  such  defect,  either  direct- 
ly or  proximately,  and  that  the  deceased  did 
not  contribute  to  his  injury  by  the  want  of 
any  proper  care,  forethought,  and  prudence 
on  his  part,  then  you  will  find  for  plaintiff." 
"(10)  If  there  was  negligence  on  the  part  of 
defendant,  then,  whether  the  company  is  ex- 
empt from  liability  by  reason  of  deceased  hav- 
ing contributed  by  bis  negligence  and  want 
of  proper  care  to  his  death,  and  whether  such 
defect  was  the  cause  of  the  injury,  are  also 
for  you  to  decide,  under  the  evidence,  under 
the  law  as  to  contributory  negligence. "  At 
request  of  defendant  the  following  special  in- 
structions were  given:  "First.  That  if  the 
jury  find  from  the  evidence  that  6.  N.  Ben- 
nett, the  deceased,  wna  killed  by  a  train  of 
cars  on  defendant's  road  while  in  its  employ- 
ment, and  that  Katie  J.  Bennett,  the  plain- 
tiff, was  the  wife  of  said  Bennett,  then  the 
burden  of  proof  rests  on  the  plaintiff,  Katie 
J.  Bennett,  to  show  that  the  death  of  G-.  N. 
Bennett,  deceased,  resulted  from  the  negli- 
gence of  defendant,  and  that  the  said  G.  N. 
Bennett  was  exercising  due  care,  before  she 
can  recover.  Second.  If  the  jury  find  from 
the  evidence  that  O.  X.  Bennett,  the  de- 
ceased, was  killed  while  In  the  employ  of  de- 
fendant, as  brakeraan,  by  its  cars,  and  that 
the  plaintiff  was  his  wife,  the  burden  is  upon 


plaintiff,  Katie  J.  Bennett,  to  show  that  the 
said  G.  N.  Bennett  did  not,  by  his  own  neg- 
ligence, contribute  to  his  death,  and,  unless 
she  has  so  done,  on  the  evidence  they  must 
find  for  the  defendant." 

Appellant  does  not  contend  that  the  aver- 
ments of  the  petition  tend  in  any  way  to  show 
that  deceased  was  guilty  of  negligence  that 
contributed  to  the  injuries  that  caused  bis 
death.  We  think  it  now  well  settled  that,  un- 
less the  plaintiff's  case  discloses  want  of  care 
on  the  part  of  the  injured  party,  or  exposes 
him  to  suspicion  of  negligence,  and  the  d»- 
fendant  relies  upon  the  defense  of  contributory 
negligence,  it  must  be  pleaded  and  proved. 
It  is  only  when  the  averments  of  the  petition 
sbow  a  prima  facie  case  of  negligence  on  the 
part  of  the  injured  party  that  it  becomes  nec- 
essary that  the  plaintiff  should  negative,  by 
averment  and  proof,  the  existence  of  such 
negligence.  When  the  case  stated  by  plain- 
tiff shows  prima  facie  negligence  of  de- 
ceased, the  defendant  can  avail  itself  of  the 
defense  of  contributory  negligence,  under  the 
averments  of  the  petition;  otherwise,  such 
defense  must  be  pleaded,  Murray  v.  Railroad 
Co.,  73  Tex.  2, 11  S.  W.  Rep.  125,  and  au- 
thorlties  there  cited.  The  petition  in  this 
case  directly  negatives  the  existence  of  con- 
tributory negligence,  though  it  was  not  nec- 
essary to  do  so.  Railroad  Co.  v.  Murphy,  46 
Tex.  363;  RailroHd  Co.  v.  Cowser,  57  Tex. 
302.  The  defendant  pleaded  contributory 
negligence,  thereby  indicating  that  it  did  not 
rely  for  that  defense  upon  the  averments  of 
the  petition  showing  such  case  as  required 
plaintiff  to  negative  the  existence  of  such 
negligence.  As  the  case  is  presented,  we 
think  it  clear  that  the  court  correctly  gave 
the  law  in  the  third  section  of  the  general 
charge  complained  of,  and  that  it  erred  in 
that  part  of  the  general  charge,  and  also  In 
the  special  instructions  given  at  request  of 
defendant,  which  required  the  plaintiff  to 
prove  not  only  the  negligence  of  defendant, 
but  also  that  the  deceased  did  not,  by  his  own 
negligence,  contribute  to  his  death.  These 
errors,  however,  being  in  favor  of  appellant, 
afford  no  grounds  for  reversal  of  the  judg- 
ment. 

It  is  urged  by  the  remaining  assignment  of 
error  that  the  verdict  was  against  the  prepon- 
derance of  the  evidence;  but,  on  a  careful 
consideration  of  the  evidence,  we  are  unable 
to  sny  that  the  verdict  Is  clearly  wrong,  and  un- 
less we  can  so  say,  under  repeated  decisions 
of  this  court,  we  cannot  set  it  aside.  We  are 
of  opinion  that  the  judgment  must  be  af- 
firmed. 

Stattox,  C.  J.  Report  of  oommission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  aSlrmed. 


Eixis  V.  Gabvxt  e%  al. 
{Supreme  Court  of  Texat.    March  7, 1880.) 
Nbw  Trial. 
In  an  action  bj  a  banker  to  recover  an  al- 
leged overdraft  of  defendaut's  account,  plainUfl*a 
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evtdenoe  vaa  that  defendant  had  deposited  onlj 
'•809.65,  while  defendant's  evidence  waa  that  he 
had  deposited  tl.TOO.  The  hooka  of  the  bank  were 
Introduced,  which  showed  a  credit  in  defendant's 
fayor  of  $809.66.  and  a  debit  of  tl,700.  Held,  that 
a  nerw  trial  would  not  he  granted  because  of  the  In- 
troduction In  evidence  of  a  letter  written  to  de- 
fendant hy  the  bank's  book-keeper,  who  bad  been 
employed  after  the  transaction  had  taken  place, 
which  stated  that  the  books  had  not  been  kept  cor- 
leotly,  and  that  money  had  been  deposited  which 
had  not  bean  credited;  the  only  objection  to  its  in- 
trodnctlon  being  that  the  letter  had  been  written  a 
month  after  the  new  book-keeper  bad  been  in 
ebarite  of  the  books,  and  just  as  he  was  leaving, 
and  ibat  U  was  In  proof  that  he  was  short  in  his 
accounts,  thereby  walcing  the  objection  that  the 
letter  was  a  declaration  In  his  own  favor  by  a 
third  person,  not  a  party  to  the  suit. 

Appeal  from  district  conrt,  Wharton  coun- 

t7- 

Brady  A  Ring,  for  appellant.    Parker  <£ 
Pearson,  for  appellees. 

Gaines,  J.  On  the  13th  day  of  Jnne, 
1887.  T.  J.  Qarvey,  then  sheriff  of  Fort  Bend 
county,  caused  appellant,  a  banker,  in  Kich- 
iDond,  to  transmit  to  Austin  the  sum  of  $1,- 
700.  At  the  time  of  the  transaction,  Gar- 
Tey'a  deputy  deposited  on  his  account  a  sum 
of  money  in  appellant's  bank,  the  amount  of 
which  is  the  subject  of  controversy  in  this 
suit.  Appellant  claimed  in  tlie  court  below 
that  the  sum  deposited  was  only  ^09.65, 
while,  on  the  other  hand,  appellee  contended 
that  it  was  81,700,  the  entire  amount  to  be 
transmitted.  This  was  the  question  to  be 
determined  by  the  verdict  of  the  jury.  Dr. 
Weston  testified  that  he  had  cliarge  of  the 
bank  at  the  time  of  the  transaction,  and  that 
the  money  was  paid  to  him;  that  he  counted 
part  of  the  money,  and  his  assistant  counted 
the  balance;  tliat  he.  did  not  recollect  the 
amount  from  memory  alone,  but  that  the 
boobs  of  the  bank  showed  that  it  was  $509.65, 
and  that,  if  this  had  not  been  correct,  he 
woold  have  discovered  the  error  when  he 
connted  the  cash.  His  assistant  testified  that 
he  counted  the  money  when  it  was  deposited, 
and  that  it  amounted  only  to  $509.65.  The 
depnty  testified  as  positively  that  the  amount 
Of  Uie  deposit  was  $1,700,  and  he  was  in  some 
degree  corroborated  by  another  witness. 
About  the  10th  of  October,  1887,  Weston 
qnit  the  bank,  and  one  Hawks  became  book- 
keeper. Hawks  remained  until  the  8th  of 
November  following.  Appellant  introduced 
testimony  tending  to  show  that  during  the 
time  Weston  bad  charge  the  deposits  were 
correctly  credited  on  the  books.  Ghirvey's  ac- 
count on  the  books  showed  a  credit  on  the 
18th  of  June,  1887,  of  $509.65,  and  a  debit 
of  $1,700  "remitted  to  Austin."  Such  being 
tbe  state  of  the  testimony,  appellees  were 
permitted  to  read  to  the  Jury,  over  the  objec- 
tions of  appellant,  a  letter  addressed  by 
Hawks  to  appellant,  of  which  the  following 
is  a  copy:  "Richmond,  Texas,  Nov.  4,  1889. 
Mr.  Ellis:  Beplying  to  yours  this  A.  u., 
relative  to  balance-sheet,  I  am  glad  you  are 
coming  up  to-morrow,  so  I  can  explain  why 
it  lias  not  been  made  out.  To  make  out  a 
balance-sheet  tliat  will  be  anywhere  near  cor^ 
v.l3s.w.no.7 — 21 


rect  is  simply  impossible.  Money  hai  been 
deposited,  and  no  memorandum  of  it  made 
anywhere  on  books.  (Gathered  this  in- 
formation from  depositors'  l>ooks.)  Money 
has  been  paid  out  that  was  not  duly  ebaiged. 
All  this  I  will  fully  explain  to  you.  I  have 
been  looking  for  you  all  the  week,  and  sng^ 
gest  you  come  np  prepared  to  spend  a  full 
day.    • .  •    *    [Signed]  Hawks." 

Tbe  grounds  of  objection,  as  they  appear 
in  the  bill  of  exceptions,  are  as  follows:  "Be- 
cause the  letter  was  written  nearly  a  month 
after  he  (Hawks)  had  been  in  charge  of  the 
books  and  employment  of  Ellis  &  Co.,  and 
just  as  he  was  leaving,  and  because  it  was  in 
proof  that  Hawks  whs  short  $1,338,  and  was 
calculated  to  mislead  tbe  jury,  and  make  thera 
believe  thtit  his  predecessor  was  short."  It 
was  not  urged  that  the  evidence  was  inad- 
missible because  it  was  the  declaration  of  one 
not  a  party  to  tbe  suit;  and  that  question,  if 
it  be  a  question,  was  waived.  We  are  of  the 
opinion  that  the  grounds  of  objection  insisted 
on  in  the  court  below  were  not  well  taken. 
The  bank  was  opened  on  the  23d  of  May, 
1887,  but  a  little  more  than  five  months  be- 
fore the  letter  was  written.  The  statements 
contained  in  the  letter  tended  to  show  that 
the  books  had  not  been  correctly  kept,  and 
that  money  had  been  deposited  which  bad 
not  been  credited.  The  fact  that  Hawks  bad 
been  in  the  employment  of  the  bank  nearly  a 
month  rendered  it  only  the  more  probable 
tbat  he  had  discovered  errors  in  the  accounts 
of  depositors.  If  It  had  been  insisted  that 
the  letter  should  not  be  admitted  because  it 
did  not  appear  that  the  statements  were  made 
with  reference  to  the  books  at  the  time  Wes- 
ton had  charge,  the  objection  would  have 
been  entitled  to  grave  consideration.  It  is 
probable,  however,  that,  if  this  had  been  done, 
appellees  would  have  proved  by  appelLint 
himself  tiiat  Weston's  books  were  meant. 
If  it  had  been  urged  that  the  evidence  waa 
.inadmissible  because  they  were  the  declara- 
tions of  a  third  party,  then  the  fact  that  it 
was  not  against  Hawks'  interest  would  have 
supported  the  objection.  Tbe  ruling  of  tbe 
court  upon  the  admission  in  testimony  of  the 
letter  is  the  only  question  presented  in  the 
brief;  and,  there  hieing  no  error  in  that  rul- 
ing, the  judgment  is  affirmed. 


SvTOB  «.  Wood. 

(Supreme  Court  q/'  Texas.    Hareh  4, 1890i.) 

MaUCIOUS  FROSKOUnON— EviDBKOa— TBIU/— 

OPBimie  LamiBs. 

1.  In  an  action  tor  malloions  proseontton  for 
unlawfally  opening  a  letter  addressed  to  defend- 
ant, evidence  that  defendant  authorized  plaintiff 
to  open  the  letter  Is  admissible  in  order  to  show 
malioe  and  want  of  probable  cause,  though  snoh 
authorisation  is  not  specially  pleaded. 

2.  The  certified  copy  of  defendant's  affldavUk 
charging  plaintiff  with  naving  unlawfully  opened 
bis  letters.  Is  admissible  in  evidence,  thougn  the 
conrt  had  no  Jarlsdietion  of  the  proseoution,  as  the 
defendant  Is  not  thereby  relieved  from  liability. 
Following  8  8.  W.  Rep.  51. 

8.  Evidence  tbat  plaintiff  read  the  letter  Is  im- 
material, where  his  defense  to  the  proseoution  waa 
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thathet)peoed  the  letter  with  defendant's  consent. 

4.  Evidence  which  merely  tends  to  show  that, 
at  the  time  the  alleged  authority  was  Ki^^Oi  ^^ 
fendant  was  not  anxious  to  have  the  matter  re- 
ferred to  in  the  letter  immediately  attended  to,  ia 
immaterial. 

5.  It  is  not  improper  for  plalntUPs  counsel  to 
Bay,  in  his  closing  argument,  "I  proved  that  de- 
fendant was  down  at  the  trial,  and  that  plaintiff 
was  acquitted,  upon  the  ground  that  he  had  permis- 
sion to  open  the  letter, "  where  such  statement  is  a 
legitimate  deduction  from  the  testimony, 

6.  A  reference  in  such  argument  to  plaintiffs 
property,  though  ohjectionable,  is  not  ground  for 
reversal,  where  the  judge  promptly  checks  the 
counsel,  and  instructs  the  jury  to  disregard  the  re- 
mark, and  the  evidence  amply  sustains  the  verdict. 

7.  It  is  proper  to  refuse  to  charge  that  "no 
verbal  authority  to  take  defendant's  letters  from 
the  post-offlce  would  authorize  plaintiff  to  take  any 
registered  letter, "  since,  If  the  letter  was  taken 
with  the  defendant's  consent,  the  fact  that  it  waa 
registered  would  not  justify  the  prosecution. 

8.  The  verdict  in  the  criminal  prosecution  Is 
admissible  to  show  that  the  prosecution  had  ended. 

9.  Bvidenoe  which  merely  contradicta  what  a 
witness  has  testified  to  on  an  immaterial  point  is 
Inadmissible. 

Appeal  from  district  court,  Harris  county; 
Jauks  Masterson,  Judge. 

Action  by  George  W.  Wood  against  John 
K.  Sutor.  Plaintiff  obtained  judgment.  De- 
fendant appeals.  The  seventh  assignment 
of  error  is  as  follows:  "The  court  erred  in 
refusing  to  give  special  charge  No.  8,  asked 
by  the  defendant,  as  follows:  '  The  court  in- 
structed you  that  you  have  a  right  to  inquire 
what  was  the  understanding  of  each  party  in 
regard  to  what  the  plaintiff  was  authorized 
by  the  defendant  to  do  in  regard  to  any  let- 
ters, and  whether  or  not  there  was  any  mis- 
understanding between  them  in  regard  there- 
to, and  to  weigh  and  consider  all  the  facts  in 
this  connection,  upon  the  questions  of  motive 
and  probable  cause,  and  what  was  the  motive 
of  the  defendant  in  making  the  ailldavit,  as 
charged  in  plaintiff's  petition,  if  you  find  be 
did  so  make  it.'" 

Chaa.  B,  Lvoyer,  for  appellant.  Hutdie- 
toUt  Varrington  A  Sean,  for  appellee. 

Oaikes,  J.  This  suit  was  brought  by  ap-' 
pellee  against  appellant  to  recover  damages 
for  a  malicious  prosecution.  This  is  the  sec- 
ond appeal.  The  opinion  on  the  former  ap- 
peal is  reported  in  70  Tex.  343,  8  S.  W.  Hep. 
51.  It  appears  from  the  evidence  that  Wood 
was  a  constable  of  Harris  county,  and  bad 
Sutor  under  arrest  to  answer  a  complaint 
made  against  him  in  a  justice's  court.  Wood 
testified  that  he  placed  Sutor  under  the  guard 
of  one  Dixon.  Sutor  wrote  to  Houston  to 
his  wife,  to  have  a  bail-bond  executed,  and, 
as  Wood  testified,  authorized  him,  when  it 
came  to  tbe  post-offlce,  to  take  it  out  and 
open  it.  Wood  did  take  from  tbe  post-ofiice 
a  letter  containing  a  bond,  and  tbe  bond  not 
being  properly  executed,  and  another  having 
been  sent  for,  opened  a  second.  When  his 
trial  came  on,  Sutor  was  convicted,  and  was 
adjudged  to  pay  the  cost.  The  evidence  in 
the  present  case  tended  to  show  that  Sutor 
was  dissatisfied  with  the  costs  charged  by 
Wood  in  the  criminal  case.  He  caused  Wood 
to  be  proceeded  against  for  extortion,  and 


also  made  before  a  United  States  commission- 
er an  affidavit  chargring  him  with  "opening  a 
letter  addressed  to  the  affiant,  with  design  to 
piy  Into  the  business  or  secrets  of  affiant, 
against  the  laws  of  the  United  States  govern- 
ing postal  matters."  Upon  this  affidavit  the 
district  attorney  of  the  United  States  for  the 
eastern  district  of  Texas  filed  an  information 
against  Wood  in  the  circuit  court  of  the 
United  States  at  Galveston,  and  caused  him 
to  be  arrested,  and  he  came  before  that  court 
for  trial.  Having  been  tried  before  that 
court,  and  acquitted,  he  brought  this  suit  to 
recover  of  Sutor  damages  for  maliciously 
prosecuting  the  criminal  action  against  him. 

Upon  the  trial  appellee  was  permitted,  over 
appellant's  objection,  to  offer  testimony  to 
show  that  appellant  had  authorized  him  to 
open  the  letters.  Tbe  ground  of  the  objec- 
tion was  that  there  was  no  allegation  in  the 
plaintiff's  pleading  to  authorize  the  intro- 
duction of  the  evidence.  The  objection  was 
not  well  taken.  A  party  is  required  to  plead 
only  the  Issuable  facts  which  constitute  his 
cause  of  action,  and  is  not  required  to  plead 
the  evidence  by  which  such  facts  are  to  be 
established.  The  issuable  facts  in  this  case 
were  that  the  defendant  had  caused  a  prose- 
cution against  the  plaintiffs;  that  the  action 
was  at  an  end;  that  there  was  no  probable 
cause  for  the  prosecution;  that  it  was  insti- 
gated by  malice;  and  that  the  plaintiff  had 
been  damaged  thereby.  Griffin  t.  Chubb.  7 
Tex.  603.  The  want  of  probable  cause  and 
malice  were  issuable  facts,  and  not  mere  con- 
clusions of  law;  and  plaintiff  was  not  re- 
quired to  go  beyond  the  averment  of  these 
facts,  and  to  allege  the  evidence  by  which  he 
expected  to  establish  them.  In  the  case  cited 
it  is  said:  "It  is  incuhabent  on  the  plaintiff 
*  *  *  to  allege  the  want  of  probable  cause 
and  malice.  Tbe  denial  of  these  averments 
puts  in  issue  *  *  *  the  facts.  It  fur- 
ther devolves  on  the  plaintiff  to  prove  tbe 
truth  of  his  averments.  And  when  the  issue 
has  been  thus  formed,  and  the  proofs  ad- 
duced by  the  plaintiff  which  conduce  to  es- 
tablish the  issue  on  his  side,  no  reason  is  per- 
ceived why  the  defendant  may  not  maintain 
his  side  of  tbe  issue  by  the  proof  of  any  facts 
which  go  to  rebut  or  repel  the  evidence  intro- 
duced by  the  plaintiff,  without  specially  plead- 
ing them."  This  extract  shows  the  principle 
that  facts  which  are  merely  evidence  of  the 
material  facts  in  issue  need  not  be  pleaded. 
In  order  to  show  malice  and  the  want  of 
probable  cause,  the  plaintiff  had  the  right, 
under  his  pleading,  to  prove  that  tbe  defend- 
ant authorized  bim  to  open  the  letter  he  was 
charged  with  having  unlawfully  opened. 

It  is  also  complained  that  the  court  erred 
in  admitting  in  evidence  the  certified  copy  of 
the  affidavit  of  defendant,  in  which  he 
charged  plaintiff  with  having  unlawfully 
opened  bis  letters.  -  The  grounds  of  objection 
to  the  evidence  are  substantially  stated  in  tbe 
assignment  of  error  as  follows:  "For  the 
reason  that  the  said  C.  M.  Dart,  clerk  as 
aforesaid,  only  certified  that  it  ia^  correct 
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copy  of  afTidavit  of  John  B.  Sutor  attached  to 
infurtnation  filed  in  cause  No.  163,  on  the 
criminal  docket  of  said  court,  entitled  The 
United  States  v.  Geo.  Wood;  dues  not  certi- 
fy that  the  affidavit  was  made  by  John  B. 
Butor;  does  not  certify  that  said  affidavit  was 
ever  filed  in  the  said  United  States  circuit 
court,  or  that  it  was  or  is  a  legal  record  of 
said  court;  because  said  affidavit  does  show 
by  tlie  indorsements  thereon  that  it  was  filed 
in  and  whs  a  record  of  another  court,  to-wit, 
the  court  of  the  United  States  commissioner, 
having  jurisdiction  to  act  upon  it;  and  be- 
cause the  laws  of  the  United  States  give  t)ie 
commissioner  no  authority  to  transmit  the 
affidavit  to  the  United  States  circuit  court, 
but  made  it  his  duty  to  act  thereon;  and  be- 
cause, not  being  a  legal  record  of  the  United 
States  circuit  court,  the  certificate  of  the 
clei  k  of  said  court  gave  no  probative  effect  to 
said  affidavit." 

Xone  of  the  grounds  of  objection  are  tena- 
ble. The  certificate  of  the  clerk  does  show 
that  the  aifidavit  is  that  of  Sutor,  and  it  suf- 
ficiently appears  that  it  was  filed  in  the 
United  States  circuit  court,  and  was  a  record 
of  that  court.  As  to  the  objection  that  the 
affidavit  was  never  properly  filed  in  the 
United  States  court,  we  think  that  question 
was  settled  by  the  decision  upon  the  former 
appeal.  It  was  there  conceded  that  the  of- 
fense which  was  set  out  in  the  affidavit  was 
such  as  could  only  be  prosecuted  by  indict- 
ment, and  that  it  was  not  within  the  power 
of  the  court  to  proceed  by  information.  But 
it  was  held,  nevertheless,  that  the  defendant 
was  liable  in  damages  for  the  prosecution,  it 
in  fact  it  was  malicious.  The  plaintiff  was 
actually  prosecuted,  arrested,  and  brought  to 
trial,  and  it  does  not  lie  in  the  mouth  of  the 
defendant  to  say  that  the  court  was  without 
jurisdiction.  So  the  affidavit  was  actually 
filed  in  the  United  States  court  as  the  basis 
of  the  prosecution,  and  it  became  in  fact  a 
record  of  that  court,  whether  the  proceeding 
was  proper  or  not.  It  was  substantially  up- 
on this  ground  that  the  affidavit  was  exclud- 
ed upon  the  first  trial,  and  it  was  held  upon 
the  former  appeal  that  its  exclusion  was  er- 
ror. 

The  third  assignment  of  error  is  as  fol- 
lows: "The  court  erred  in  refusing  to  permit 
defendant  to  offer  evidence  tending  to  prove 
that  defendant's  wife  wrote  to  him  to  send 
the  girl  Amelia  to  Houston,  to  get  her  out  of 
the  way  as  a  witness  against  him,  and  that 
the  plaintiff,  at  the  time  he  handed  said  let- 
ter to  defendant,  Sutor,  told  the  girl  Amelia 
that  she  must  give  bond  for  her  appearance, 
as  she  was  going  to  Houston;  said  evidence 
being  offered  as  a  circumstance  tending  to 
prove  that  plaintiff  had  possessed'himself  of 
the  contente  of  said  letter,  which  he  did  not 
claim  to  have  been  authorized  to  do,  and  be- 
in^  also  admissible  upon  the  question  of  ex- 
emplary damages  and  motive."  Should  it 
be  couceded  that  the  testimony  offered  tended 
to  prove  that  plaintiff  had  acquainted  him- 
self with  tlie  contents  of  the  letter,  we  think 


the  testimony  was  immaterial,  because  his 
case  was  not  based  upon  the  ground  that 
he  did  not  open  the  letter,  but  upon  the 
ground  that  the  defendant  had  authorised 
him  to  do  so.  There  was  no  evidence  to  jus- 
tify the  charge  the  refusal  of  which  is  com- 
plained  of  in  the  tenth  assignment  of  error^ 
and  never  could  have  been  properly  intro- 
duced. 

The  fourth  assignment  is  as  follows:  "The 
court  erred  in  refusing  to  permit  defendant 
to  testify  as  to  the  distance  between  the 
bouse  of  the  defendant  and  that  occupied  by 
John  P.  Dixon,  the  same  having  been  offered 
for  the  purpose  of  contradicting  the  testimony 
given  by  the  plaintiff,  Geo.  W.  Wood,  upoa 
a  material  fact,  and  also  tending  to  corrobo- 
rate defendant's  testimony,"  etc.  The  testi- 
mony offered  was,  in  our  opinion,  wholly  ir- 
relevant. There  was  much  immaterial  testi- 
mony introduced  as  to  what  occurred  be- 
tween the  plaintiff  and  defendant,  while  the 
former  had  the  latter  under  arrest.  The  tes- 
timony sought  to  be  disproved  by  that  offered 
was  of  that  character.  What  plaintiff  testi- 
fied in  reference  to  the  distance  between  de- 
fendant's house  and  that  of  Dixon  was  not 
material  to  any  Issue  in  the  case.  A  witness 
cannot  be  impeached  by  showing  that  he 
swore  falsely  us  to  an  immaterial  matter. 

It  is  complained  in  the  fifth  assignment 
that  the  court  erred  in  refusing  to  permit 
defendant  to  ask  plaintiff,  upon  cross-exam- 
ination, whetlier  be  did  not,  from  the  time  he 
arrested  defendant,  up  to  the  time  defendant 
gave  bond  for  his  appearance  before  the  jus- 
tice of  the  peace,  have  in  his  (plaintiff's)  pos- 
session 10  head  of  stock,  as  security  for  de- 
fendant's appearance;  the  same  being  offered 
as  a  circumstance  tending  to  show  that  the 
parties  were  not  anxious  for  the  Immediate 
execution  of  the  appearance  bond,  and  cor- 
roborating defendant's  testimony  as  to  what 
he  really  did  tell  the  plaintiff  in  regard  to  the 
letters  in  question.  We  think  the  evidence 
offered  was  foreign  to  any  issue  presented 
either  by  the  pleadings  or  evidence.  We  fail 
to  see  how  it  tended  to  show  that  defendant 
did  not  authorize  plaintiff  to  open  the  letter 
containing  the  bond. 

■We  do  not  think  the  charge,  the  refusal  of 
which  Is  complained  of  in  appellant's  seventh 
assignment,  was  calculated  to  enlighten  the 
jury  in  determining  the  issues  presented. 
Every  jyror  should  be  presumed  to  under- 
stand that  all  the  evidence  introduced  is  ad- 
mitted for  his  consideration.  It  is  the  privi- 
lege of  counsel  in  argument  to  select  such 
parts  of  the  evidence  as  they  choose,  and 
urge  upon  the  jury  its  especial  consideration. 
The  charge  of  the  court,  though  concise,  was 
clear  and  full,  and,  as  we  think,  sufficiently 
presented  all  the  phases  of  the  case  presented 
by  the  pleadings  and  evidence. 

We  are  also  asked  to  reverse  the  judgment 
on  account  of  improper  language  used  by 
counsel  for  plaintiff  in  the  closing  argument 
to  the  jury.  A  portion  of  the  language 
complained  of  we  do  not  deem  improper.    It 
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fa  as  follows:  "I  proved  that  he  [meaning 
defendant]  was  down  at  the  triiil;  [mean- 
ing that  of  plaintifT,  in  the  United  Stutes 
court,]  and  that  plaintift  was  acquitted  upon 
the  ground  that  he  had  permission  to  open 
the  letters."  It  was  proved  that  the  defendant 
was  present  at  the  trial  of  plaintiET,  and  it  is 
a  legitimate  deduction,  from  all  the  testimony 
taken  together,  that  plaintiff  was  acquitted 
on  the  ground  stated.  The  verdict  and  judg- 
ment in  the  case  were  Introduced  in  evi- 
dence. The  other  remark,  being  a  reference 
to  plaintiffs  property,  was  objectionable; 
but  it  was  promptly  checked  by  the  court, 
and  the  jury  were  instructed  to  disregard  it. 
The  evidence  being  ample  to  sustain  the  ver- 
dict, and  the  damages  not  appearing  excess- 
ive, we  have  no  reason  for  concltiding  that 
the  remarks  complained  of  in  any  manner  in- 
fluenced the  jury. 

The  appellant  also  complains  of  the  refusal 
of  the  court  to  give  the  following  charges: 
"Tou  are  instructed  that  no  verba)  authority 
from  defendant  to  plaintiff  to  take  defend- 
ant's letters  from  the  post-office  would  au- 
thorize the  defendant  [plaintiff]  to  take  any 
registered  letter  from  the  post-offlce  directed 
to  defendant."  "You  are  instructed  that  the 
verdict  in  the  United  States  circuit  court  is 
no  evidence  to  be  considered  by  the  jury  upon 
the  trial  of  this  cause. "  We  fail  to  perceive 
the  propriety  of  the  first  of  these  instructions. 
We  do  not  see  what  difference  it  made,  so  far 
as  this  case  is  concerned,  whether  the  letter 
was  registered  or  not.  If  plaintiff  got  pos- 
session of  it,  and  opened  it  by  authority  of 
defendant,  the  defendant  was  not  warranted 
in  instituting  the  prosecution.  As  to  the 
second,  we  think  it  would  have  been  error  to 
give  it.  The  plaintiff  was  bound  to  prove 
that  the  prosecution  was  at  an  end.  Griffin 
V.  Chubb,  supra.  The  verdict  and  judgment 
were  the  best  evideuce  of  this  fact,  and  as 
such  demanded  the  consideration  of  the  jury. 
In  the  case  last  cited  it  was  held  that  a  ver- 
dict of  not  guilty  did  not  raise  a  conclusive 
presumption  that  there  was  no  probable  cause 
for  the  prosecution,  and  the  rule  was  fol- 
lowed in  the  subsequent  case  of  Heldt  v. 
Webster,  60  Tex.  207.  But  in  the  latter  case 
the  court  say:  "Whether  there  was  a  want 
of  probable  cause  was  for  the  jury  to  deter- 
mine under  the  facts  in  evidence,  and  tliey 
might  consider  in  milking  up  their  verdict 
the  fact  that  the  appellee  had  been  discharged 
by  the  examining  court."  So,  also,  a  verdict 
of  not  guilty  is  to  be  considered  under  the 
same  circumstances.  There  is  no  error  in 
the  proceedings,  and  the  judgment  is  affirmed. 


Rains  v.  Wheeleb. 

(Supreme  Court  of  Teamt.    March  7, 1890.) 

TMtsrASe  TO  Tut  Titi.i— Plbadino — Sbpabatioit 

AOBEEMENT — APPEAL — StaTEHBNT. 

1.  Rev.  St.  Tex.  art.  47S0,  provides  that  de- 
fendant In  trespass  to  try  title  snaU  be  the  person 
In  poseesaion  if  the  premises  are  occupied,  or  some 
person  claiming  title  thereto  U  they  are  unoccu- 
pied.   Article  47M  provides  that  an  answer  to  the 


merits  shall  be  deemed  an  admission  by  defendant 
that  he  was  in  possession  or  olaiaed  title  when  the 
action  was  began,  field,  that  an  allegation  io  ttia 
petition  that  defendant  claimed  title  io  the  prem- 
ises was  sufBcient  without  an  allegation  that  he 
had  dispossessed  plalntUf,  though  article  4786,  in 
preecribing  the  form  of  the  petition,  makea  the  lat- 
ter one  of  the  requisite  allegations. 

9.  Averments  that  plaintiff  Is  the  owner  in 
fee-simple  of  certain  land,  and  that  defendant  is 
setting  np  a  pretended  olaiin  thereto,  authorize,  on 
general  demurrer,  the  Intendment  that  plaintiff  ia 
entitled  to  the  possession  of  the  premises. 

8.  Where  defendant  flies  a  plea  in  reconven- 
tion claiming  an  interest  in  the  property,  in  reply 
to  which  plaintiff  files  a  snpplismental  petition, 
fully  and  specially  pleading  his  title,  and  praying 
for  specific  and  general  relief,  the  overruling  of  a 
demurrer  to  the  original  petition  is  not  prejudicial 
to  defendant. 

4.  A  separation  agreement  between  husband 
and  wife,  made  while  they  are  living  apart,  and  in 
consideration  of  that  fact,  and  of  their  agreement 
to  continue  to  live  apart,  whereby  they  make  a  fair 
division  of  their  community  property,  is  valid. 

6.  Where  plaintiff  recovers  on  hu  first  ground 
of  action,  the  ruling  of  the  court  on  so  much  of  his 
petition  as  seeks  alternative  relief,  even  though 
erroneous,  is  not  prejudicial  to  defendant. 

0.  Where  a  term  of  court  does  not  adjourn  for 
two  weeks  after  judgment,  and  after  motion  for 
new  trial  is  overruled,  the  facts  that  the  court 
stenographer  was  unable  to  write  out  the  testi- 
mony Deiore  court  adjourned;  that  the  term  might 
by  law  have  continued  several  days  longer;  and 
that  ita  adjoumment  was  unexpected,— do  not  ex- 
cuse delay  in  preparing  the  statement  of  facta  un- 
til after  court  adjourned,  where  it  does  not  appear 
that  the  Judge  annoanoea  that  the  term  would  con- 
tinue for  the  statutory  time,  but  simply  that  the 
olerk  Informed  counsel  to  that  effect. 

Appeal  from  district  court,  Galveston 
county. 

Howard  Biidty  and  VfharUm  Branch,  for 
appellant.  MoLemore  <£  CamphtU  and  H. 
W.  Rhodes,  for  appellee. 

Gaines,  J.  This  suit  was  brought  by  R. 
T.  Wheeler,  as  executor  of  the  will  of 
George  C.  Kalns,  against  appellant,  to  deter- 
mine the  title  of  the  estate  represented  by 
him  to  certain  parcels  of  real  estate  in  the 
city  of  Galveston.  The  issuable  averments 
in  the  petition  are,  in  brief,  that  the  estate  of 
plaintiff's  testator  is  the  owner  in  fee-simple 
of  the  property,  and  that  the  defendant,  for 
tlie  purpose  of  injuring  the  estate,  and  to  pre- 
vent a  sale  of  the  lots,  was  setting  up  a  pre- 
tended claim  to  them,  and  that  such  claim 
was  a  cloud  upon  the  title.  The  prayer  was 
that  the  cloud  be  removed,  and  that  the  plaiu- 
tiff  may  have  general  relief,  etc.  A  general 
demurrer  was  interposed  to  the  petition,  and 
it  was  overruled. 

The  ruling  on  the  demurrer  is  assigned  as 
error.  In  tihepard  v.  Cummings,  4A  Tex. 
502,  it  is  held  that,  when  the  leading  object 
of  a  suit  is  to  try  the  title  to  land,  the  addi- 
tional allegation  that  the  adverse  claim  Is  a 
cloud  upon  plaintiffs  title  does  not  change 
the  real  character  of  the  action.  The  petition 
contains,  in  substance,  the  allegations  of  the 
statutory  action  of  trespass  to  try  title,  with 
the  exception  that  it  does  not  expressly  allege 
that  the  plaintiff  was  entitled  to  the  posses- 
sion, and  that  the  defendant  had  unlawfully 
entered  upon  and  dispossessed  him  of  the 
premises,  etc.    It  seems  to  us  that  the  aver* 
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ments  that  the  estate  was  the  owner  in  fee- 
simple  of  the  hind,  and  that  the  defendant 
WHS  setting  up  a  pretended  claim  tu  the  prop- 
erty, are  sufficient  to  justify,  upon  general 
demurrer,  the  reasonable  intendment  tliat  the 
plaintiff  waa  entitled  to  the  possession  of  the 
premises. 

The  other  question  Is  more  difficult.  The 
action  of  trespass  to  try  title  is  the  only  form- 
al civil  action  known  to  our  laWt  and  the 
statute  states  substantially  what  the  form 
shall  be.  Bev.  St.  art.  4786.  But,  while 
one  of  the  requisite  allegations  of  the  petition 
is  that  the  defendant  has  entered  upon  and 
dispossessed  the  plHintiff,  It  was  evidently  in- 
tended that  it  should  not  be  necessary  to 
prove  that  allegation.  Article  4790  of  the 
Bevised  -Statutes  provides  that  "the  defend- 
ant in  the  action  shall  be  the  person  in  pos- 
session if  the  premises  are  occupied,  or  some 
person  claiming  title  thereto  if  they  are  un- 
occupied." Article  4794  also  provides  that 
an  answer  to  the  merits  shall  be  deemed  an 
admission  by  the  defendant  that  he  was  in 
possession  of  the  premises,  or  claimed  title 
thereto,  at  the  time  the  suit  was  instituted. 
We  think  it  evident,  therefore,  that  it  is  not 
necessary  to  the  maintenance  of  this  action 
that  the  defendant  should  have  possession  of 
the  disputed  premises.  It  is  su&lcient  that 
he  claims  title  thereto.  TVhy,  then,  under  our 
liberal  rules  of  pleading,  should  not  the  alle- 
gation that  defendant  is  claiming  the  prem- 
ises, when  such  is  the  fact,  be  as  effectual  to 
to  maintain  the  action  as  the  fiction  that  the 
defendant  has  taken  possession,  and  with* 
holds  the  same  from  plaintiff? 

If  it  were  necessary  definitely  to  decide  the 
question,  we  should  hesitate  before  holding 
the  petition  bad  on  general  demurrer.  We 
do  not  think  it  necessary;  for.  if  the  general 
demurrer  to  the  petition  had  been  well  taken, 
we  are  of  opinion  that  no  prejudice  has  ac-  . 
crued  to  the  defendant  from  overruling  it. 
In  connection  with  her  other  pleadings,  she 
filed  a  plea  in  reconvention,  in  which  she 
claimed  of  the  plaintiff  an  undivided  one-half 
interest  in  the  property  described  in  the  peti- 
tion, as  well  as  other  property  alleged  to  be  in 
his  possession  as  executor  of  the  will  of  George 
€.  Itains,  deceased,  and  prayed  that  she  have 
judgment  for  its  recovery.  In  reply  to  this, 
plaintiil  filed  a.  supplemental  petition,  in 
which  be  fully  and  specially  pleaded  his  tes- 
tator's title.  Her  plea  in  reconvention,  and 
the  plaintiff's  reply  thereto,  were  sufficient 
to  present  the  issues,  and,  so  far  as  mere 
pleadings  are  concerned,  to  warrant  a  judg- 
ment for  either  party.  If  the  original  peti- 
tion had  been  stricken  out,  no  reason  is  seen 
why  the  case  should  not  have  proceeded  to 
trial,  and  judgment  upon  the  plea  in  reconven- 
tion, and  plaintiff's  supplemental  petition  in 
reply  thereto.  The  latter,  us  well  as  the  orig- 
inal petition,  contains  a  prayer  for  specific, 
and,  in  the  alternative,  for  general,  relief. 
What  has  already  been  said  is  a  sufficient  an- 
swer to  appellant's  second  assignment  of  error. 
The  allegations  in  the  supplemental  petition 


might  properly,  in  part  at  least,  have  been 
pleaded  as  an  amendment  to  the  original  pe< 
tition ;  but  they  were  also  proper  in  reply  to 
the  cross-action  of  defendant. 

Appellant's  third  assignment  of  error  pre- 
sents a  question  which  lies  at  the  foundation 
of  plaintiff's  claim,  and  we  here  copy  it: 
•  "The  court  erred  in  overruling  the  excep- 
tions of  defendant  to  plaintiff's  supplemental 
petition  for  the  ground  stated  in  exception 
Ko.  11  in  defendant's  first  supplemental  an- 
swer, and  because  the  supplemental  petition 
showed  on  its  face  that  the  property  was 
common  property  of  plaintiff's  testator  and 
defendant,  his  surviving  wife,  and  she  waa 
and  is  entitled  to  one  undivided  one-half 
thereof  in  her  own  right."  In  her  plea  in 
reconvention  the  defendant  alleged  that  she 
and  plaintiff's  testator  had  been  lawfully 
married,  and  that  she  was  his  wife  at  the 
time  of  bis  death ;  that  the  property  described 
in  plaintiff's  petition,  as  well  as  other  prop- 
erty claimed  by  her,  had  been  acquired  during 
the  existence  of  the  marriage  between  her 
and  her  husband;  and  that  as  such  it  was 
community  property,  and  she  was  entitled  to 
one-half  thereof.  In  the  supplemental  peti- 
tion the  existence  of  the  relation  of  husband 
and  wife  between  George  0.  Rains  and  de- 
fendant was  admitted,  but  it  was  averred 
that  long  prior  to  his  death  he  and  the  do* 
fendant  had  lived  separate  and  apart  from 
each  other;  that,  during  the  time  of  their 
separation,  she  had  brought  a  suit  against  him 
for  divorce,  and  for  a  division  of  property, 
which  was  decided  against  her,  and  that  after 
the  termination  of  that  suit,  being  still  sepa- 
rated, in  consideration  of  that  fact,  and  of  their 
agreement  to  continue  to  live  apart,  they 
agreed  together  upon  a  division  of  their  prop> 
erty.  It  was  further  alleged  that,  in  pursu- 
ance of  such  agreement,  he  conveyed  to  her 
by  deed  certain  property  in  the  pleading  de- 
scribed, and  alleged  to  be  of  his  separate  es- 
tate, and  that,  on  the  other  hand,  they  jointly 
conveyed  to  B.  T.  Wheeler,  (now  the  plain- 
tiff,) as  trustee,  the  property  in  controversy  in 
this  suit,  for  the  sole  use  and  benefit  of  the  hus- 
band. It  was  also  alleged  that  plaintiff  sub- 
sequently conveyed  the  property  to  George  C. 
Bains,  now  his  testator.  It  was  alleged  that 
the  division  of  the  property  between  the  hus- 
band and  wife  was  equitable  and  fair.  The 
question  presented  has  never  been  decided, 
so  far  as  we  are  advised,  by  this  court.  In 
Ximlnes  v.  Smith,  39  Tex.  50,  it  is  intimated 
that  equity  will,  under  certain  circumstances, 
enforce  post-nuptial  agreements  between  bus- 
band  and  wife,  where  their  terms  are  fair 
and  equitable.  But  the  facts  of  that  case 
bear  no  analogy  to  the  facts  of  this.  At  com- 
mon law,  agreement  between  husband  and 
wife,  commonly  known  as  "separation 
deeds, "  have  usually  been  treated  as  against 
public  policy,  and  as  capable  of  a  partial  en^ 
forcement  only.  All  deeds  for  future  separa- 
tion are  held  to  be  absolutely  void;  but,  where 
the  spouses  have  already  separated,  or  have 
determined  upon  a  separation,  and  are  in  tho 
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act  of  executing  It.  a  conveyance  by  the  hns- 
band  intended  as  a  provision  for  the  support 
of  the  wife  will  be  upheld.  In  other  respects 
a  deed  of  separation  was  held  void.  This 
was  the  carefully  restricted  doctrine  at  an 
early  day  in  the  English  courts;  and,  as  so 
limited,  it  has  been  universally  recognized  in 
the  courts  of  this  country.  The  tendency  of 
the  later  English  cases  is  to  extend  to  deeds 
of  separation  a  more  liberal  support,  (1  Blsh. 
liar.  &  Div.  §  634a,)  while,  by  the  weight  of 
authority  in  the  American  courts,  they  are 
held  valid  in  so  far  as  they  settle  the  rights 
of  property  between  the  husband  and  wife, 
provided  they  have  been  entered  into  with- 
out  coercion  or  other  undue  influence,  and 
the  provisions  are  just  and  equitable,  (Hit- 
ner's  Appeal,  54  Pa.  St.  110;  Button  v.  Hut- 
ton,  3  Pa.  St.  100;  Dillinger's  Appeal,  35  Pa. 
St.  357;  McKennan  v.  Phillips,  6  Whart. 
571;  Loud  v.  Loud,  4  Bush,  453;  McCubbin 
V.  Patterson,  16  Md.  179;  Randall  v.  Randall, 
87  Mich.  563;  Robertson  v.  Robertson,  25 
Iowa,  350;  McKee  v.  Reynolds,  26  Iowa,  678; 
"Walker  v.  Walker,  9  Wall.  743.  See,  also, 
Fox  V.  Davis,  113  Mass.  255;  Switzer  v. 
Bwitzer,  26  Grat.  574.)  In  most  of  the  cases 
cited,  the  only  interest  in  property  relin- 
quished by  tlie  wife  in  the  agreement  was  her 
dower  in  the  husband's  lands.  But  we  think 
that,  in  a  jurisdiction  where  the  spouses  hold 
each  an  equal  interest  in  the  property  ac- 
quired during  marriage,  the  same  principle 
should  apply  to  deeds  of  separation  which 
make  a  partition  of  the  common  property. 
Unless  against  the  policy  of  the  law,  and  on 
that  account  void,  there  is  no  difficulty  in 
giving  effect  to  the  conveyances  in  the  pres- 
ent case.  The  power  of  the  husband  in  this 
state  to  convey  direct  to  the  wife  is  well  es- 
tablished by  our  decisions;  and  at  common 
law  the  wife  may  convey  to  the  husband 
through  the  intervention  of  a  trustee,  as  was 
done  in  this  case.  If  the  allegations  in  the 
petition  were  true,  the  property  in  contro- 
versy was  the  separate  property  of  plaintiff's 
testator  at  the  time  of  his  death,  and  the  ex- 
ception to  the  petition  was  not  well  taken. 

What  we  hare  said  is  sufilcient  to  dispose 
of  all  other  special  exceptions,  except  such  as 
raise  the  question  of  the  suSQciency  of  cer- 
tain alternative  averments.  After  stating 
the  facts,  the  plaintiff  prayed  that,  in  Ihe 
event  the  conveyance  from  Rains  and  wife 
to  himself,  in  trust  for  Rains,  be  held  invalid. 
Bains'  conveyance  to  her  should  be  held  of 
no  effect,  and  that  he  be  permitted  to  recover 
bis  testator's  original  interest  in  the  prop- 
erty attempted  to  be  conveyed  in  that  deed; 
or  that,  at  all  events,  the  property  so  con- 
veyed to  defendant  be  treated  as  an  advance- 
ment to  her  out  of  her  husband's  estate.  The 
plaintiff  having  recovered  upon  his  first 
ground  of  action,  the  ruling  of  the  court  up- 
on so  much  of  the  supplemental  petition  as 
sought  alternative  relief,  even  if  erroneous, 
could  not  have  prejudiced  appellHnt. 

The  paper  copied  into  the  record,  and  pnr- 
jiorting  to  be  a  statement  of  facts  was  strick- 


en out,  upon  motion,  on  a  former  day  of  the 
term.  Without  the  evidence  being  brought 
before  us  in  authentic  form,  we  cannot  de- 
termine whether  or  not  there  was  reversible 
error  in  the  admission  of  evidence  or  the 
charge  of  the  court.  The  bills  of  exception 
to  the  introduction  of  testimony  in  this  record 
are  not  sufficient,  of  themselves,  to  show  re- 
versible error.  The  assignments  relating  to 
those  matters  cannot  be  considered  in  the 
present  state  of  the  record. 

Appellant's  twelfth  and  thirteenth  assign- 
ments are  too  general:  but,  if  not,  could  not 
be  considered,  in  the  absence  of  a  statement 
of  facts. 

The  last  assignment  is  that  "the  court  erred 
in  refusing  to  approve  the  statement  of  facts 
agreed  to  by  the  attorneys  and  filed  in  the 
cause. "  Upon  the  motion  to  strike  out  the 
alleged  statement  of  facts  we  held  that,  for 
want  of  the  approval  of  the  judge,  it  was  a 
nullity,  and  that  the  act  of  March  8,  1887, 
(Sayles'  Ann.  St.  art.  1379a,)  did  not  apply 
to  the  case.  That  act  only  dispenses  with 
the  limitation  as  to  time,  when  there  has 
been  no  lack  of  diligence  in  preparing  a  state- 
ment of  facts,  and  does  not  dispense  with  the 
essential  prerequisite  of  the  approval  and  sig- 
nature of  the  judge.  The  question  now  is, 
shall  we  reverse  the  judgment  because  of  the 
refusal  of  the  trial  judge  to  approve  the  state- 
ment of  facts  after  the  close  of  the  term  ?  We 
take  it  that,  without  an  order  entered  dur- 
ing the  term  allowing  10  days  after  adjourn- 
ment within  which  to  file  a  statement  of  facts, 
it  cannot  be  gainsaid  that,  as  a  general  rule, 
the  judge  has  no  authority  to  sign  one,  ex- 
cept in  term-time;  and  it  may  be  doubted 
whether,  under  any  state  of  the  case,  with- 
out such  order,  he  has  the  power  to  do  so.  If 
the  time  between  the  final  disposition  of  the 
case  in  the  lower  court  and  the  final  adjourn- 
ment be  too  short  to  allow  a  proper  prepara- 
tion of  the  statement  of  facts,  and  if  the  judge, 
upon  a  proper  application,  refuse  to  alluvr 
the  additional  10  days  for  the  purpose,  it  is 
probable  that  such  refusal  should  be  a  suffi- 
cient ground  for  revei-sing  the  judgment.  So, 
also,  where  the  appellant  is  diligently  pre- 
paring his  case,  and  the  court  adjourns  sud- 
denly and  unexpectedly,  without  entering  an 
order  allowing  the  10  days,  and  without  no- 
tice to  his  counsel,  so  that  they  may  make 
application  therefor,  we  are  not  now  prepared 
to  say  that  relief  should  be  denied.  But  we 
are  clearly  of  opinion  that,  if  relief  is  to  be 
extended  under  such  circumstances,  it  can 
only  be  upon  a  showing  of  the  strictest  dili- 
gence, and  upon  proof  of  the  happening  of 
such  unforeseen  contingency  as  could  not 
reasonably  have  been  anticipated.  In  this 
case  the  judgment  was  rendered  on  the  8th 
day  of  May,  1889,  and  the  motion  for  a  new 
trial  overruled  on  the  13th.  The  adjourn- 
ment did  not  occur  until  the  27tb.  It  would 
seem  that  two  weeks  was  ample  time  in  which 
to  prepare  a  statement  of  facts  in  almost  any 
case.  13ut  the  excuse  is  that  the  stenograph- 
er who  had  taken  notes  of  the  evidence  liad 
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been  unable  hj  reason  of  other  employment 
to  write  oat  the  testimony  until  after  the 
conrt  had  adjourned.  It  was  further  shown 
by  afSdavit  of  counsel  that,  although  the  term 
of  the  conrt  could  have  continued  under  the 
law  an  til  June  lat,  it  was,  unexpectedly  to 
the  attorneys  of  appellant,  and  to  the  stenog- 
rapher, adjourned  on  the  27th  of  May.  It 
does  not  appear  that  the  judge  announced 
that  the  term  would  continue  until  June  1st. 
It  is  merely  negatively  averred  that,  when 
the  court  adjourned  on  the  Saturday  previ- 
ous, (the  25th,)  no  announcement  was  made 
that  it  would  finally  adjourn  for  the  term  on 
the  next  Monday.  It  was  also  deposed  that 
on  Sunday  the  clerk  of  the  court  informed 
counsel  that  the  court  would  not  adjourn  be- 
fore the  middle  of  the  week.  This  showinji^ 
is  insufficient  to  excuse  the  default  in  this 
case.  It  was  not  the  object  of  the  statute,  in 
providing  that  a  stenograplier  might  be  ap- 
pointed to  report  the  evidence  in  a  case,  to 
devolve  the  duty  of  preparing  a  statement  of 
facts  upon  him,  or  of  releasing  counsel  in  any 
manner  from  the  responsibility  of  preparing 
it  and  aubmitting  It  to  the  judge  within  the 
time  prescribed.  It  is  unfortunately  one  of 
the  many  provisions  of  the  statute  intended 
to  promote  the  administration  of  justice  that 
is  habitually  abused.  Instead  of  uBinpr  the 
stenographer's  work  as  a  means  to  assist  in 
preparing  a  statement  of  the  evidence  in  ac- 
cordance with  the  rules,  he  is  relied  upon  to 
make  the  statement  itself.  The  result  is  that, 
instead  of  a  concise  relation  of  the  evidence 
introduced  upon  the  trial  of  a  cause,  we  fre- 
qaently  have  the  stenographer's  report,  with 
aU  the  frivolous  details  and  tiresome  repeti- 
tions characteristic  of  a  verbatim  report  of  a 
trial.  Tbis  practice  is  not  in  accordance 
with  the  rules  of  this  conrt,  and  is  not  to  be 
enconraged.  The  beginning  point,  then,  in 
the  excuse  here  presented,  is  that  the  stenog- 
rapher did  not  have  time  to  do  what  could 
only  have  been  properly  done  by  counsel. 
Moreover,  when  counsel  are  aware  that  the 
end  of  a  term  of  the  court  is  at  hand,  and  de- 
sire to  know  definitely  the  day  of  adjourn- 
ment, tbey  should  nialce  application  to  the 
judge  himself,  and  should  not  rely  upon  the 
opinion  or  conjecture  of  the  clerk.  We  think 
that  in  the  present  case  there  was  neither  dil- 
igence shown  in  the  preparation  of  the  state- 
ment of  facts,  nor  in  taking  the  steps  essen- 
tial to  its  being  approved  and  filed  after  the 
adjournment  for  the  term.  We  find  no  er- 
ror in  the  judgment,  and  it  is  afilrmed. 


Oalvbstok,  H.  &  8.  A.  Rt.  Co.  v.  Kotao 

«t  al. 

(Supreme  Court  of  Texas.     March  11, 1880.) 

Dk^th  bt  WaoNorui.  Act— Etidbmcb— Xhbtbuo- 

TIONB. 

1.  In  an  action  under  Uev.  Bt  Tex.  art.  2899, 
rabd.  1,  aniborlzlntr  an  action  for  death  caused  by 
the  negligence  of  the  proprietor  of  a  railroad,  or 
by  the  groaa  negligence  of  his  servants,  charges 
authorlnng  a  recovery  on  the  ground  of  ordinary 
negllgenoe  of  defendant's  servants,  and  a  refusal 


to  charge  that  gross  negligence  must  be  shown, 
are  erroneous.  Following  Railway  Ca  v.  Hanks, 
11  &  W.  Eep.  877. 

3.  In  an  action  for  the  killing  of  plaintiffs' 
mother  by  a  collision  between  defendant's  train 
and  a  wagon  in  which  deceased  was  riding,  evi- 
dence of  the  rate  of  speed  at  which  the  same  train 
was  run  on  the  same  day,  by  the  same  servanto,  at 
different  places  along  the  road.  Is  admissible  on 
the  question  of  the  servants'  gross  negligence. 

8.  A  charge  that  plaiatifls  cannot  recover  if 
deceased's  husband,  with  whom  she  was  riding, 
could,  by  the  use  of  ordinary  care,  have  prevented 
the  collision,  and  If  his  failure  to  use  such  care 
contributed  proximately  to  the  death  of  deceased, 
is  properly  refused. 

i.  A  charge  that,  in  passing  on  the  question  of 
negligence  of  defendant's  servants  in  charge  of 
the  train,  the  jury  might  consider  the  place  at 
whiob  the  injury  occurred,  its  surroundings,  the 
rate  of  speed  at  which  the  train  was  being  run, 
and  whether  or  not  the  required  signals  were 
given,  is  erroneous,  as  giving  too  much  emphasis 
to  the  circumstances  referred  to. 

6.  Such  charge  is  also  objectionable  as  recog- 
nizing the  faot  that  no  signals  were  given,  where 
all  of  the  witnesses  who  saw  the  collision,  except 
two,  testify  that  the  aiguals  were  given,  and  those 
two  merely  state  that  they  did  not  hear  them. 

Commissioners'  decision.  Appeal  from 
district  court,  Colorado  county.  For  report 
on  former  appeal,  see  11  S.  W.  Bep.  127. 

W.  y.  Bhaw  and  D.  C.  Bolinytr,  for  ap- 
pellant. Plielps  d:  Lane  and  Foard,  Thomp- 
son &  Townsend,  for  appellees. 

Hobby,  J.  This  is  the  second  appeal  in 
this  cause.  There  seems  to  be  no  material 
difference  between  the  facts  of  the  case  re- 
ported in  the  first  appeal  (11  S.  W.  Rep.  127) 
and  those  contained  in  the  record  before  us. 
The  suit  was  brought  by  appellees  for  dam- 
ages resulting  from  the  killing  of  their  moth- 
er, Mrs.  Annie  Eutac,  on  February  14, 1885, 
in  a  collision  between  defendant's  train  and 
a  wagon  in  which  she  was  riding.  It  was 
alleged  that  it  was  caused  by  the  gross  negli- 
gence of  the  agents  and  servants  of  the  de- 
fendant in  operating  its  train,  running  the 
same  at  a  reckless  and  dangerous  rate  of 
speed,  which  it  v^  alleged  defendant  au- 
thorized and  directed  to  be  done  through  dif- 
ferent towns  along  and  on  its  line  of  road, 
and  through  the  town  of  Schulenberg,  where 
the  collision  occurred,  and  in  not  giving  any 
warning  or  signal  of  the  approach  of  said 
engine  at  the  crossing.  With  respect  to  the 
character  of  negligence  which  would  render 
appellant  liable  in  this  suit,  the  court  in- 
structed the  jury  as  follows:  "If  you  find 
from  the  evidence  that  Annie  Kutac  was 
killed  as  charged  by  plaintiffs  In  their  peti- 
tion, you  will  then  consider  whether  or  not, 
from  the  evidence,  such  killing  was  done  or 
caused  by  the  want  of  the  exercise  and  use 
of  ordinary  care  on  the  part  of  defendant's 
agents  and  employes  in  propelling  and  run- 
ning its  engine  and'the  train  over  its  road. 
If  you  find,"  etc.,  "that  Annie  Kutac,  while 
crossing  the  railroad  track  of  defendant  in  a 
wagon  at  a  public  crossing,  was  run  over  or 
BO  injured  by  the  engine  and  train  of  de- 
fendant that  she  died  from  injuries  then  re- 
ceived, and  that  such  death  was  caused  by 
the  want  of  the  exercise  of  proper  care  and 
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prudence  on  the  part  of  said  employes  and 
Hgenta,  which  could,  if  exercised  by  them, 
liave  prevented  the  injury  complained  of,  and 
that  by  the  use  of  ordinary  care  and  watch- 
fulness on  the  part  of  tlie  person  or  persons 
so  running  said  engine  could  h&ye  been  pre- 
vented by  them,  then,  in  such  case,  you  will 
find  for  plaintiffs;  subject,  however,  to  the 
further  instructions  here  given  you  in  this 
charge."  The  jury  were  also  instructed  as  to 
the  statutory  signals  the  defendant  was  re- 
quired to  make  near  or  at  a  public  crossing. 
.  and  that  if  by  retison  of  the  failure  to  give 
these  Mrs.  Kutac  was  killed,  plaintiffs  would 
be  entitled  to  recover.  The  j  ury  were  charged 
as  follows:  "But  you  are  further  instructed 
that,  before  the  plaintiffs  would  be  entitled 
under  the  law  to  recover  any  damages  from 
defendant,  you  must  find  from  the  evidence 
before  you  that  the  said  Annie  Kutac  could 
not,  by  the  use  of  that  ordinary  care  and 
prudence  which  everybody  ordinarily  exer- 
cises, or  should  exercise,  to  protect  them- 
selves from  injury,  have  prevented  the  in- 
jury complained  of  by  plaintiffs."  "For  to 
entitle  plaintiffs  to  recover  you  must  find 
from  the  evidence,  not  only  that  defendant 
failed  to  exercise  ordinary  care  and  prudence 
to  prevent  the  injury,  but  also  that  the  in- 
jury was  not  done  the  woman  by  any  fault 
or  want  of  proper  care  on  her  part,  as  every 
person  is  bound  to  take  due  care  of  himself, 
and  when  a  person  contributes  to  an  injury 
to  himself,  by  his  own  act,  or  want  of  proper 
care  and  attention  to  his  safety,  no  damage 
will  lie  for  such  injury.  If,  therefore,  you 
find  that  Annie  Kutac,  by  a  want  of  proper 
care  and  prudence,  contributed  to  her  injury, 
then  you  will  find  for  the  defendants." 

The  foregoing  instructions  are  complained 
of,  under  the  fourth  assignment,  because 
they  "authorize  a  recovery  against  the  de- 
fendant for  the  death  of  Mrs.  Kutac,  caused 
by  the  ordinary  negligence  of  the  employes, 
agents,  and  servants  of  defendant,  and  fails 
to  limit  the  right  of  recovery  to  gross  negli- 
gence on  the  part  of  the  agents  and  servants 
of  defendant."  It  will  be  proper  in  this 
connection  to  consider  appellant's  fifth  as- 
signment, which  is  that  "the  court  erred  in 
refusing  the  following  charges  asked  by  it:" 
"The  defendant  is  not  chargeable  with  any 
act  of  ordinary  negligence,  by  or  on  the  part 
of  their  employes  or  servants,  causing  the 
death  of  the  deceased."  "To  make  them 
liable,  the  act  or  omission  alleged  to  have 
caused  the  death  must  have  been  willful  or 
grossly  negligent."  "Keglittence  cannot  be 
considered  gross,  unless  evidenced  by  an  en- 
tire failure  to  exercise  care,  or  by  the  exer- 
cise of  BO  slight  a  degree  of  care  as  to  justify 
the  belief  that  the  person  on  whom  care  was 
incumbent  was  indifferent  to  the  interest  and 
welfare  of  others. "  There  is  no  controversy 
as  to  the  fact  that  the  allegation  of  plaintiff 
and  the  proof  showed  that  the  injuries  result- 
ing in  the  death  of  Mrs.  Kutac  occurred  in 
February,  1885.  We  think  the  case  of  Bail- 
way  Co.  r.  Hanks,  11  S.  W.  Bep.  378,  is  de- 


cisive of  the  question  raised  by  these  assign- 
ments. In  that  case  Associate  Justice 
Gaines  said,  in  delivering  the  opinion  of  the 
court:  "The  negligence  shown  by  the  evi- 
dence, if  any,  was  that  of  the  servants  of 
the  company  operating  its  train.  As  the  law 
then  was,  [July  6,  1886,]  there  could  be  no 
recovery  against  a  railroad  company  for  in- 
juries resulting  in  death  caused  by  the  negli- 
gence of  the  mere  servants  of  the  company 
unless  the  negligence  was  gross.  Bev.  St. 
art.  2899,  subd.  1."^  A  similar  doctrine 
was  held  in  Railway  v.  Scott,  (not  reported,) 
Tvler  term,  1886,  and  also  in  Railway  Co. 
v.  Hill,  71  Tex.  451,  9  S.  W.  Rep.  851. 
The  language  of  Judge  Gainks,  above  quoted, 
is  applicable  to  the  case  before  us.  The 
law  of  the  twentieth  legislature  (Gen.  Laws, 
44,  approved  March  25,  1887,  amendatory 
of  article  2899,  supra)  provided,  in  effect, 
that  the  company  should  be  liable  for  the  neg- 
ligence, etc.,  of  the  servants  or  agents,  etc., 
and  omitted  the  word  "gross"  before  "negli- 
gence," as  it  stood  in  the  original  article. 
For  the  reason  given  in  Bailway  Co.  v. 
Hanks,  supra,  we  think  the  charge  was  er- 
roneous, as  it  authorized  a  recovery  upon  the 
ground  of  ordinary  negligence,  when  the 
law  authorized  it  only  upon  the  ground  of 
gross  negligence.  If  the  facts  in  this  case 
had  established  gross  negligence  on  the  part 
of  the  employes  and  servants  of  the  defend- 
ant at  the  time  of  the  collision,  then  a  revere 
sal  would  be  necessary,  because  there  was 
nothing  contained  in  the  instructions  given 
by  the  court  from  which  tlie  jury  could  have 
ascertained  the  meaning  of  that  term,  or 
whether  the  facts  constituted  gross  negli- 
gence. But,  as  the  law  then  in  force  only 
authorized  a  recovery  on  proof  of  such  negli- 
gence, the  charge  requested,  or  a  similar  one, 
we  think,  ought  to  have  l)een  given. 

This  dispenses  with  the  necessity  for  a  con- 
sideration and  determination  of  the  question 
raised  by  the  first  assignment.  That  is 
whether  the  evidence  showed  that  the  serv- 
ants of  defendant  were  guilty  of  negligence, 
and  that  the  collision  was  the  result  of  the 
reckless  conduct  of  the  driver  of  the  wagon 
in  which  Mrs.  Kutac  was  riding;  because  if, 
as  we  have  seen  under  the  authoiitiea  cited, 
there  could  be  no  recovery  of  damages  for 
the  death  of  Mrs.  Kutac,  on  the  14th  day  of 
February,  1885,  caused  by  the  ordinary  neg- 
ligence of  the  defendant's  servants  and 
agents  in  charge  of  the  train,  it  would  be  im- 
material, in  so  far  as  it  affects  appellee's 
right  to  recover  on  the  one  hand,  or  appel- 
lant's liability  on  the  other,  whether  that 
character  of  negligence  was  shown  by  the 
proof.  Either  could  only  be  affected  by  proof 
of  gross  negligence.  The  result,  then,  in 
the  case  presented  by  the  record,  briefly  stated, 
is  that,  if  it  be  conceded  that  ordinary  negli- 
gence was  shown,  no  recovery  could  be  bad 

>Thi8  section  authorizes  a  recovery  for  the  deaUi 
of  any  person,  caused  by  the  negUgeDoe  of  the 
proprietor  of  a  railroad,  or  the  gross  negligence  of 
his  servants. 
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for  that  alone,  if  gross  negligence  was  not 
shown  by  the  evidence.  No  charge  was 
given  on  that  subject  to  authorize  the  re- 
covery. As  gross  negligence  was  not  shown, 
the  charge  requested,  or  a  similar  one,  should 
have  been  given. 

We  do  not  think  there  was  any  error  in  ad- 
mitting evidence  of  the  rate  of  speed  at  which 
the  same  train  was  run,  by  the  same  servants 
operating  it,  on  the  same  day,  at  the  different 
places  along  the  road  alleged.  It  was  admis- 
sible upon  this  issue,  because  it  was  one  of 
the  alleged  grounds  of  gross  negligence 
charged  against  defendant. 

The  appellant  requested  the  following 
charge:  "If  you  believe  from  the  testimony 
that  Joseph  Kutac,  the  husband  of  Annie 
Kutac,  deceased,  was  In  said  wagon  with  bis 
wife,  and  in  a  position  to  have,  by  the  use  of 
reasonable  or  ordinary  care,  prevented  said 
collision,  or  injury  and  death,  and  that  be 
failed  to  do  so,,  or  use  such  care  as  a  reason- 
able, prudent  person  would  have  used  under 
the  circumstances,  and  that  such  failure  on 
his  part  contributed  proximately  to  the  death 
of  said  Annie  Kutac,  then  she  would  be 
charged  with  said  negligence.  If  living,  and 
the  plaintiffs,  therefore,  would  not  be  entitled 
to  recover."  This  was,  we  think,  correctly 
refused,  • 

The  following  was  given  by  the  court  at 
the  request  of  appellee:  "In  passing  upon 
the  question  of  negligence  of  the  parties  in 
charge  of  defendant's  tiain,  you  may  con- 
sider the  place  at  which  the  accident  or  injury 
occurred,  its  surroundings,  the  rate  of  speed 
at  which  said  train  was  then  being  run,  and 
whether  or  not  the  signals,  required  by  law 
to  be  given,  were  given  by  the  parties  in 
charge  of  said  train."  We  think  this  was 
error,  because  the  effect  of  it,  in  our  opinion, 
was  to  give  too  much  emphasis  to  the  par- 
ticular circnnistanoes  referred  to.  Medlin  v. 
Wilkins.  60  Tex.  415.  Almost  all  of  the 
witnesses  who  saw  the  collision,  except  Ku- 
tac and  the  driver,  testify  that  the  whistle 
was  blown,  and  some  of  them  that  it  was 
repeatedly  blown,  on  approaching  the  cross- 
ing. The  two  referred  to  state  merely  that 
they  did  not  hear  it.  Under  this  state  of 
the  proof,  we  do  not  think  an  instruction 
recognizing  the  fact  that  no  signals  were 
made  should  have  been  griven.  For  the  er- 
rors mentioned  we  think  the  judgment  should 
be  reversed,  and  the  cause  remanded. 

Stayton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  reveraed,  and  the  cause  demanded. 


Ilse  v.  SkINSH£IMER. 

(Supreme  Court  qf  Texas.    March  11, 1S90.) 

XoaTOAOEs— Lmr— MisTAKi. 

Where  a  lot  intended  to  he  conveyed  Is  hj 

mistake  omitted  from  a  mortgage,  but  public  notice 

of  the  mistake  and  of  the  mortgagee's  claim  is 

given,  the  mortgagee's  claim  on  the  omitted  lot  is 

superior  to  that  oi  a  subsequent  purchaser  under 

execution  against  the  mortgagor. 


Appeal  from  district  court,  Jackson  county. 
W.  8.  Delany,  for  appellant.      Wm.  H. 
Burkhart,  for  appellee. 

Hbnrt.  J.  This  was  an  action  of  trespass 
to  try  title,  instituted  by  appellee.  The  land 
in  controversy  is  described  as  the  "east  half 
of  lot  No.  2,  in  block  No.  14,  range  6,  in  the 
town  of  Edna."  The  defendant  pleaded, 
"Not  guilty."  -The  cause  was  tried  without 
a  jury,  and  judgment  rendered  in  favor  of 
the  plaintiff  for  the  recovery  of  the  land. 
Both  parties  claimed  under  O.  A.  Baring  as 
common  source.  Appellant's  title  is  as  fol- 
lows: Baring  purchased  lots  2  and  4  in  1884, 
and  his  title  papers  were  duly  recorded  in 
Jackson  county  on  September  5th  of  that 
year.  The  deed  correctly  descri  bed  the  lot  No. 
4,  but  by  mistake  there  was  a  misdescription 
of  the  other  lot.  Instead  of  describing  it  as 
the  east  half  of  lot  No.  2.  the  deed  described 
it  as  the  east  half  of  lot  No.  3.  Baring  was 
ignorant  of  the  mistake  in  the  deed.  On  De- 
cember 19.  1884,  Baring  mortgaged  the  two 
lots  to  appellant  to  secure  a  loan  of  $2,000; 
but  the  same  mistake  and  misdescription 
which  bad  occurred  in  the  deed  to  Baring 
was  carried  into  the  mortgage, — that  is,  the 
east  half  of  lot  No.  2  was  described  as  the 
east  half  of  lot  No.  3.  Use  was  also  ignorant 
of  the  mistake.  This  mortgage  was  duly  re- 
corded in  Jackson  county  on  April  13,  1885. 
On  October  5,  1887,— after  the  levy,  but 
before  the  sale  under  which  appellee  bought, 
— Use,  having  discovered  the  mistake  in  his 
mortgage,  filed  suit  in  tlie  district  court  of 
Jackson  county  to  correct  the  mistake  in  the 
mortgage,  and  foreclose  it.  The  decree  cor- 
recting the  mistake  in  the  mortgage,  and 
foreclosing  it,  was  rendered  November  19, 
1887.  Under  an  order  of  sale  by  virtue  of 
this  decree,  the  lots  were  sold  by  the  sheriff 
in  February,  1888,  and  bought  by  appellant 
Use.  On  February  25,  1888,  W.  H.  Carter,, 
the  vendor  of  Baring,  made  a  deed  to  him  for 
the  east  half  of  lot  No.  2,  above  described. 
This  deed  recites  the  mistake  and  misdescrip- 
tion contained  in  the  original  deed  of  August 
19, 1884.  and  states  that  it  was  made  to  cor- 
rect that  mistake,  and  to  convey  the  east  halt 
of  lot  No.  2,  as  was  the  intention  of  the  orig- 
inal deed.  This  last  deed  was  properly  re- 
corded. The  plaintiff's  claim  is  as  follows: 
April  8,  1887,  Freiberg,  Klein  &  Co.  recov- 
ered in  Galveston  county  a  personal  judgment 
against  Baring  for  87,306.51.  On  April  25, 
1887,  an  abstract  of  this  judgment  was  re- 
corded in  Jackson  county.  On  September  2, 
1887,  an  execution  was  issued  on  this  judg- 
ment, and,  by  direction  of  the  plaintiffs  there- 
in, was,  on  September  15th,  levied  on  the  two 
houses  and  lots  above  mentioned.  At  a 
sheriff's  sale  under  this  execution,  and  after 
public  notice  bad  been  given  of  appellant's 
(Use's)  claim,  and  of  the  mistake  in  his  mort- 
gage, appellee,  Selnsheimer,  bought  the  two 
lots,  and  received  the  sheriff's  deed,  on  No- 
vember 7.  1887,  which  was  recorded  next 
day.    Baring  had  been  in  possession  of  tlie 
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two  lots,  by  his  tenants,  ever  since  his  pur- 
chase, in  1884. 

It  is  evident  that  just  such  title  as  was 
purchased  or  conveyed  to  Baring  by  his  ven- 
dor he  mortgaged  to  Use  before  the  judgment 
in  favor  of  Freiberg,  Klein  &  Co.  was  ren- 
dered. By  reason  of  an  entire  misdescription 
the  deed  to  Baring  failed  to  convey  to  him 
any  title  to  lot  No.  2.  Such  title  as  he  ac- 
quired to  that  lot  by  his  purchase  could  not 
be  shown  by  the  registration  of  the  deed  made 
to  him.  The  purchaser  under  the  execution 
asserts  that  a  purchase  by  Baring  of  lot  No. 
2,  and  a  deed  made  to  bini  by  mistake  for  lot 
No.  3,  Invested  him  with  such  a  title  to  lot 
No.  2  as  to  make  it  subject  to  be  reached  by  a 
judgment  lien  and  execution.  If  the  deed  to 
him  with  the  intention  and  the  mistake  con- 
veyed such  title,  we  are  unable  to  see  why 
the  mortgage  made  by  him  under  the  same 
description,  with  the  same  purpose,  and  by 
the  same  mistake,  failed  to  bind  the  prop- 
erty. In  any  event,  the  title  conveyed  to 
Baring  to  lot  No.  2,  and  that  incumbered 
by  his  mortgage  to  Use  upon  the  same  lot, 
was  not  capable  of  registration;  and  there- 
fore notice  of  the  mortgagee's  equitable 
rights,  given  at  any  time  before  the  sale,  was 
suflBcient  to  preserve  them.  Parker  v.  Coop, 
60  Tex.  111.  The  record  shows  that  such 
notice  was  given  before  the  execution  sale. 
The  judgment  of  the  district  court  will  be 
reversed,  and  judgment  here  rendered  that 
appellee  take  nothing  by  his  suit,  and  that 
appellant  have  judgment  for  costs  incurred 
in  this  court  and  in  the  district  court. 


MuaoE  et  al.  v.  Adams  et  al. 
ISupreme  Court  qf  Texas.    Ifaroh  11,  1890.) 

Pabol  Evidence — Pboof  of  Hancwbitino. 

1.  Parol  evldenoe  of  the  contents  of  a  letter, 
which  is  not  prodaoed  or  accounted  for,  is  not  ad- 
missible. 

3.  A  witness  who  has  not  qualified  himself  to 
testify  to  a  signature  to  a  letter  which  is  not  pro- 
duced, cannot  be  permitted  to  testify  that  the  sig- 
nature was  similar  to  that  to  a  paper  in  the  case. 

Appeal  from  district  court,  Wharton 
county. 

/.  N.  Dennis,  G.  9.  Kelley,  and  John  R. 
Shook,  for  appellants.  Wm.  H.  Burkhart, 
for  appellees. 

Henrt,  J.  Appellees  brought  suit  for 
debt  in  a  justice's  court  against  W.  F.  Stea- 
gall,  and  sued  out  a  writ  of  attachment,  which 
was  levied  upon  six  mules,  as  his  property. 
J.  E.  Mugge  &  Co.  claimed  the  property  lev- 
ied upon,  and  made  atfiilavit,  and  gave  bond 
to  try  the  right  of  property  in  the  mules. 
The  writ  of  attachment  was  levied  on  the  23d 
day  of  August.  1888.  The  claimants,  who 
were  defendants,  alleged  that  they  were  the 
owners  of  the  property  by  virtue  of  its  sale 
and  conveyance  to  them  by  a  bill  of  sale  made 
by  the  debtor,  Steagall,  on  the  6th  day  of  Au- 
gust, 1888,  including  the  property  in  con- 
troversy, as  well  as  other  property.    The  con- 


sideration of  said  bill  of  sale  was  the  satis- 
faction and  payment  of  a  note  due  from  W. 
F.  Steagall  to  defendants  for  tlie  sum  of 
SI, 000,  and  the  payment  by  defendants  of  a 
debt  due  by  said  W.  F.  Steagall  to  C.  H. 
Waterhouse  &  Co.,  which  amounted,  with  the 
expense  of  attorneys  employed  in  settling  the 
case,  to  the  sum  of  $296.75;  making  the  ag- 
gregate amount  paid  for  said  property,  Sl,> 
296.75.  Appellants  testified  by  deposition. 
Their  depositions  were  taken  twice.  In  the 
first  one  they  stated  that  they  paid  Steagall 
for  the  property  8250  cash,  and  canceled  a 
note  which  they  held  against  him  for  $1,000. 
They  testified  that  the  transfer  of  the  proper- 
ty satisfied  said  debts,  and  that  they  left  the 
property  in  the  possession  of  Steagall,  because 
he  was  engaged  in  doing  certain  work  for 
them.  By  their  deposition  subsequently  tak- 
en, defendants  testified  that  the  notary  wlio 
took  the  first  deposition  failed  to  properly  ex- 
press the  actual  facts  of  the  matter  with  ref- 
erence to  the  item  of  $250.  They  explained 
that  they  meant  to  say  that  they  paid  the 
Waterhouse  debt  of  about  that  amount, 
which,  with  interest,  costs,  and  attorney's 
fees,  amounted  to  about  $297.  They  testi- 
fied that  the  property  purchased  was  not, 
when  purchased  or  afterwards,  worth  more 
than  $900.  They  denied  that  they  paid  Stea- 
gall any  money  for  the  property.  A  witness 
for  plaintiffs  testified  that  on  the  4th  or  5th 
day  of  August,  1888,  W.  F.  Steagall  handed 
him  a  letter  written  by  J.  E.  Mugge  &  Co. 
to  either  W.  F.  Steagall  or  to  O.  H.  Water- 
house  &  Co., — witness  did  not  positively  re- 
member which;  that  the  letter  had  a  blank 
note  for  $1,000  attached,  dated  August  4, 
1888,  and  that  the  letter  contained  instruc- 
tions that  the  note  was  to  be  signed  by  Stea- 
gall, with  a  deed  of  trust  on  all  of  his  prop- 
erty to  secure  it;  that  his  recollection  was 
that  this  letter  stated  that  the  claim  of  G.  H. 
Waterhouse  &  Co.  for  $255,  and  expenses  of 
attorney's  fees  and  costs  In  the  attachment 
proceedings,  was  included  in  this  $1,000  note; 
that  witness  had  delivered  the  letter  to  G.  H. 
Waterhouse  &  Co.  or  to  W.  F.  Steagall, — he 
did  not  positively  remember  to  which  one; 
that  they  were  both  present  at  tlie  time  he  de- 
livered the  letter;  that  he  had  never  seen  the 
letter  since,  nor  had  he  ever  made  any  search 
therefor;  that  he  was  not  familiar  with  the 
handwriting  of  J.  £.  Mugge  &  Co.  prior  to 
the  day  of  this  transaction,  and  would  not 
swear  that  the  letter  was  written  by  them, 
but  it  had  their  signature  to  it.  The  witness 
was  showQ  the  lx)nd  for  the  trial  of  the  right 
of  property,  which  defendants  had  filed  in 
this  case,  and  which  contained  their  names, 
and  he  stated  that  the  signature  to  the  letter 
was  the  same  as  that  signed  to  the  bond. 
The  attorney  for  plaintiffs  testified  that  plain- 
tiffs had  never  made  any  effort  to  procure 
said  letter.  Defendants'  evidence  as  to  the 
value  of  the  property  was  not  contradicted. 
The  defendants  objected  to  the  evidence  of 
the  cuutents  of  the  letter,  because  the  letter 
itself  was  not  produced  or  accounted  for,  and 
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because  the  witness,  instead  of  qualifying 
himself  to  testif}-  to  the  signature  of  tlie  letter 
otherwise,  was  permitted  to  express  an  opin- 
ion that  the  unproduced  signature  was  simi- 
lar to  the  signature  to  the  bond  made  by  de- 
fendants for  tlie  trial  of  the  right  of  property. 
We  thinic  both  objections  were  well  taken. 
The  letter  itself  was  the  best  evidence.  As 
it  was  neither  produced,  or  its  at)sence  ex- 
cused, evidence  of  its  contents  was  not  ad- 
missible. If  the  absence  of  the  letter  had 
been  accounted  for,  the  signature  to  it  could 
not  properly  have  been  proved,  when  it  was 
not  before  the  court,  by  comparison,  as  was 
permitted.  The  judgment  is  reversed,  and 
the  cause  is  remanded. 


Dansbt  v.  Fbeibero  et  al. 

(Supreme  Court  of  Texas.    March  11, 1890.) 

AssiainisNT  fos  Benefit  of  Creditors— Pree- 

JSBENCE3. 

A  promise  made  by  a  debtor,  to  Induce  one 
of  ht3  creditors  to  accept  a  statutory  assignment 
made  by  him,  that  he  would  pay  the  balance  of 
such  creditor's  claim  remaining  alter  the  distribu- 
tion of  the  assigned  estate,  is  fraudulent  and  void, 
as  being  a  secret  a^eement  by  which  a  preference 
is  given  by  an  assignor  to  one  of  his  creditors. 

Commissioners*  decision.  Appeal  from 
district  court,  Galveston  county. 

W.  B.  Denson,  for  appellant.  Soott  <(  Levi, 
for  appellees. 

Acker,  F.  J.  B.  C.  Dansby  made  a  statu- 
tory assignment  for  the  benefit  of  his  credit- 
ors, being  then  indebted  to  Freiberg,  Klein 
&  Co.  in  the  sum  of  about  ^75.  To  induce 
Freiberg,  Klein  &  Co.  to  accept  the  assign- 
ment, Dansby  agreed  that  he  would  pay  them 
the  balance  of  their  claim  remaining  unpaid 
after  they  received  their  pro  rata  interest  in 
the  assigned  estate;  they  having  refused  to 
accept  the  assignment  nnless  he  did  so  agree. 
In  pursuance  of  this  agreement,  Freiberg, 
Klein  &  Co.  accepted  the  assignment;  and. 
after  the  estate  was  distributed  among  the 
creditors,  Dansby  executed  and  delivered  to 
tbem  his  promissory  note  for  the  balance  due 
them,  upon  which  they  brought  this  suit. 
The  defendant  answered  that  the  note  was 
without  consideration,  and  void,  and  that  its 
payment  could .  not  be  enforced,  for  it  was 
tainted  with  fraud  of  a  secret  agreement,  by 
which  a  preference  was  given  by  an  assignor 
to  one  of  his  creditors,  and  set  out  the  agree- 
ment  between  him  and  plaintiffs,  in  pursu- 
ance of  which  he  alleged  that  the  note  was 
executed  and  delivered.  Tbecouitsustained 
plaintiff's  demurrer  to  that  part  of  the  an- 
swer which  set  up  fraud  of  the  agreement 
nnder  which  the  note  was  executed,  and  the 
trial  by  the  court  without  a  jury  resulted  in 
judgment  for  plaintiffs,  from  which  this  ap- 
peal is  prosecuted. 

Under  proper  assignments  of  error,  it  is 
contended  that  the  answer  set  up  a  good  de- 
fense, and  that  the  court  erred  in  sustiiining 
the  demurrer,  and  rendering  judgment  fur 
plaintiffs.    Mr.  Story,  in  his  work  on  Equity 


Jurisprudence,  §  378,  says:  "There  other 
cases  of  constructive  frauds  against  credit- 
ors which  the  wholesome  moral  justice  of  the 
law  has  equally  discredited  and  denounced. 
We  refer  to  that  not  unfrequent  class  of  eases 
in  whicli,  upon  the  failure  or  insolvency  of 
their  debtors,  some  creditors  have  by  secret 
compositions  obtained  undue  advantages,  and 
thus  decoyed  other  innocent  and  unsuspect- 
ing creditors  into  signing  deeds  of  composi- 
tion which  they  supposed  to  be  founded  upon 
the  basis  of  entire  equality  and  reciprocity 
among  all  the  creditors,  when  in  fact  there 
was  a  designed  or  actual  imposition  upon  all 
but  the  favored  few."  This  doctrine  has 
been  adopted  and  applied  in  this  state,  (Willis 
V.  Morris,  63  Tex.  458;)  and  it  is  insisted 
that  it  applies  to  this  case.  Apjiellees  con- 
tend that  the  doctrine  does  not  apply,  because 
the  agreement  was  entered  into  after  the  ex- 
ecution of  a  statutory  assignment  by  the 
debtor;  and  this,  therefore,  is  not  a  case  of 
secret  agi'eement  in  violation  of  the  appar- 
ent terms  of  a  composition  agreement  with 
all  creditors.  The  acceptance  necessarily  had 
the  effect  to  take  from  other  accepting  cred- 
itors so  much  of  the  proceeds  of  the  assigned 
estate  as  were  applied  to  plaintiffs'  claim. 
The  case  of  Kauisdell  v.  Edgarton,  8  Mete. 
2S0,  seems  to  us  very  much  in  point.  Chief 
Justice  Shaw,  delivering  the  opinion  in  that 
case,  said:  "It  is  found  that  this  memoran* 
dum,  promising  to  pay  the  balance  of  the 
debt  in  full  as  far  as  the  assigned  property 
should  fall  short,  was  made  as  an  induce- 
ment to  the  plaintiff  to  sign  the  assignment, 
and  that  he  objected  to  signing  it  till  this  was 
done.  If  the  memorandum  could  be  consid- 
ered as  made  before  signing  the  assignment, 
then  the  obligation  created  by  it  would  have 
been  discharged  by  the  general  release  con- 
tained in  the  assignment.  But  the  true  way 
is  to  consider  them  as  made  at  the  same  time, 
and  the  one  act  as  the  inducement  to  the 
other.  *  *  *  It  was  a  secret  agreement 
made  at  the  time  of  the  assignment,  and  re- 
pugnant to  its  terras.  By  the  assignment 
the  creditor  professed  to  nnite  with  other 
creditors  in  discharging  the  common  debtor 
on  receiving  an  equal  distribution  of  bis 
property.  This  was  wholly  counteracted  by 
the  secret  agreement.  It  was  an  unwarrant- 
able coercion  upon  the  debtor,  and  a  fraud 
upon  the  other  creditors,  and  so  was  void. 
The  cases  cited  for  the  plaintiff,  where  it  lias 
been  held  that  an  express  promise  to  pay  the 
balance  of  a  debt  discharged  by  an  act  of 
bankruptcy  is  a  good  foundation  to  support 
an  action,  have  no  application.  They  pro- 
ceed on  the  ground  that  the  debt  thus  dis- 
charged leaves  a  moral  obligation,  which  is 
a  gooid  consideration  for  an  express  promise. 
The  distinction  is  obvious.  The  discharge  is 
past,  and  the  conscious  moral  obligation  is 
the  real  consideration  for  the  express  promise. 
Here  the  consideration  for  the  promise  is  that 
the  creditor  will  execute  a  nominal  and  form- 
al release,  which  may  influence  others,  but 
which  is  intended  to  be  counteracted  by  the 
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agreement  so  as  to  operate  as  no  discharge  of 
the  debt. "  See,  also.  Greenh.  fub.  Pol.  146- 
148.  The  language  of  Chief  Justice  Sbaw 
in  the  foregoing  quotation  expresses  more 
clearly  than  the  writer  could  our  view  of  the 
law  governing  the  disposition  of  ttiis  case. 
We  are  of  opinion  that  tlie  court  below  erred 
in  sustaining  the  demurrer  to  the  answer, 
and  rendering  judgment  for  plaintiffs,  and 
that  the  judgment  should  be  reversed  and  tlie 
cause  remanded. 

Statton,  0.  J.  Heport  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  reversed,  and  the  cause  remanded. 


German  Ims.  Co.  v.  Smead  et  al. 

(Supreme  Court  of  Arkangas.    March  8,  1890.) 

Actions  ox  Bokdb. 

In  an  action  against  the  sureties  on  a  bond 
conditioned  that  the  principal  should  promptly  ac- 
count for,  and  pay  over  and  apply,  all  sums  of 
money  received  for  plaintiff,  plaintiff  need  not 
-show  that  before  bringing  suit  there  had  been  a 
settlement  of  accounts  between  it  and  the  princi- 
pal, and  tbe  balance  due  plaintiff  ascertained. 

Appeal  from  circuit  court,  Columbia  coun- 
ty; C.  W.  Smith,  Judge. 

Action  by  the  German  Insurance  Company 
against  H.  F.  Smead  and  J.  B.  McKemie  on 
«  bond  executed  by  defendants  as  sureties, 
and  James  W.  Hurper  as  principal.  The 
condition  in  the  bond  was  that  Harper,  plain- 
tiff's agent,  should  duly  and  promptly  ao- 
oount  for,  pay  over,  and  apply  all  sums  of 
money  which  might  be  received  by  him  as 
such  agent,  on  collections  or  otherwise,  and 
should  also  duly  and  promptly  account  for 
and  apply  all  goods,  chattels,  or  other  prop- 
erty which  miglit  come  into  his  hands  or 
possession  for  or  on  behalf  of  the  said  plain- 
tiff, and  should  keep  true  and  correct  l>oolcs 
of  account,  and  make  regular  and  correct  re- 
ports of  the  business  transacted  by  him  to 
plaintiff,  and  upon  the  termination  of  his 
agency,  from  any  cause  whatever,  deliver  up 
and  hand  over  all  of  tbe  money,  books,  ac- 
counts, memoranda,  property,  effects,  and 
other  things  belonging  to  the  said  insurance 
company,  or  connected  with  or  growing  out  of 
bis  said  agency.  This  bond  was  dated  in  1880. 
Tbe  complaint  alleged  a  breach  of  the  bond, 
in  that  the  said  James  W.  Harper  had  collect- 
ed the  sum  of  S21I.55  as  agent  for  said  com- 
pany, and  had  failed  to  pay  the  same  over  as 
be  should  have  done  by  the  obligations  of 
said  bond.  To  tbe  complaint  was  attached 
an  itemized  statement  of  his  collections  so 
claimed  to  liave  been  made  by  him,  and  not 
accounted  for.  The  plaintiff  prayed  judg- 
ment against  the  sureties  on  tbe  said  bond 
for  the  sum  of  money.  There  was  a  general 
denial  on  tbe  part  of  the  sureties  on  tbe  bond 
of  the  indebtedness  set  out  in  tbe  complaint. 
James  W.  Harper  was  not  sued.  Tbe  case 
was  tried  before  a  jury,  and  plaintiff's  evi- 
dence established  the  collections  by  Harper 
as  set  out  in  tbe  complaint,  and  his  failure  to 


pay  over  or  account  for  any  of  them.  It  also 
showed  that  Harper  had  left  tbe  state  in  1883, 
and  soon  after  died  in  Texas.  The  court 
gave  the  following  instructions  to  the  jury, 
among  others,  for  tbe  defendants:  "No.  4. 
And,  unless  ttie  jury  find  that  there  has  been 
ascertained  balance  due  from  Harper  to  the 
plaintiff,  of  which  Harper  had  notice  before 
tbe  institution  of  this  suit,  they  will  lind  for 
the  defendants. "  There  was  a  verdict  for  de- 
fendants, and  plaintiff  appeals. 
Sanden  A  Watkiru,  for  appellant. 

Feb  Curiam.  The  fourth  instruction  giv- 
en at  tiie  instance  of  tbe  defendants,  which 
is  the  only  ground  assigned  as  error  in  the 
appellant's  abstract,  is  clearly  erroneous.  Re- 
verse tlie  judgment,  and  remand  the  cause 
for  a  new  trial. 


BcoENBR  et  al.  v.  Pacific  &  G.  E.  Rt.  Co. 

(Supreme  Court  of  Arkuntas.    March  8, 1890.) 

CAIlOBULi.TION  or  COMTBAOTS  — DaIUOBS— PlSAI>- 
UiO. 

1.  Where  a  railroad  company  has  built  its  road 
on  a  right  of  way  granted  to  it  in  reliance  on  its 
contract  to  erect  machine-shops  and  a  ronnd-house 
in  a  certain  town,  and  to  build  its  road  to  a  certain 
point,  the  deed  for  tbe  right  of  way  will  not  be 
canceled,  though  the  company  has  failed  to  per- 
form its  contract,  since  the  parties  cannot  be 
placed  in  statu  quo. 

a.  Where  the  complaint,  in  an  action  for  the 
cancellation  of  the  deed,  contains  also  an  alterna- 
tive prayer  for  damages,  but  fails  to  allege  that 
plaintiffs  liaye  sustained  any  special  damages,  or 
that  the  road  was  negligently  constructed,  the  su- 
preme court  will  not  grant  a  new  trial  for  the  ac- 
tion of  tiie  lower  court  in  dismlsein g  the  complaint, 
since,  on  the  allegations  in  the  complaint,  plain- 
tiffs are  entitled  to  only  nominal  damages. 

Appeal  from  circuit  court,  Washington 
county;  J.  M.  Fittman,  Judge. 

Action  by  C.  R.  Buckner  and  Nannie 
Buckner  against  the  Pacific  &  Great  Eastern 
Railway  Company  for  the  cancellation  of  a 
deed  for  a  right  of  way.  In  their  complaint, 
plaintiffs  alleged  that  they  owned  some  farm 
land,  across  which  they  gave  a  deed  to  the 
railway  company,  and  that  thereafter  the 
railway  company  constructed  its  road  across 
the  same;  that  said  railway  company  pro- 
posed to  the  citizens  of  Fayetteville  th^  it 
would  begin  at  Fayetteville,  and  build  east 
to  the  Madison  county  line,  if  the  citizens 
would  give  $25,000  in  money,  and  the  right 
of  way  to  White  River:  that  they  fraudu- 
lently contracted  to  erect  a  round-house  and 
machine-shops  in  Fayetteville, — and  acon« 
tract  made  with  trustees  (not  plaintiffs)  is 
exhibited;  and  that  they  believe  the  erection 
of  the  same  would  enhance  the  value  of  their 
property.  The  plaintiffs,  "in  hope  of  in« 
creasing  their  said  property  in  value,"  and 
that  said  road  would  be  built,  etc.,  "and  tbe 
enhancement  of  the  property  of  plaintiffs  in 
the  city  of  Fayetteville  and  vicinity,  were  in- 
duced to  deed  to  tlie  said  railroad  company 
the  right  of  way,  one  hundred  feet  wide," 
across  certain  lands  in  complaint  mentioned. 
The  plaintiffs  state  that  at  the  time  of  mak- 
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ing  said  deed  they  were  wholly  and  solely  In- 
fluenced by  the  assurance  and  the  agreement 
on  the  part  of  said  railroad  company  to  erect 
said  railway  to  the  Madison  county  line,  and 
establish  and  maintain  a  depot  and  machine- 
shops  and  round-house  in  the  corporate  lim- 
its of  the  city  of  Fayetteville  by  the  time  and 
in  the  manner  in  said  contract  agreed.  Plain- 
tiffs exhibited  a  contract  made  by  the  rail- 
road company  with  W.  B.  Welch  et  al.,  trns- 
tees,  on  the  24th  of  April.  1885,  by  which  the 
railway  company  agrees  to  erect  certain  build- 
ings on  a  certain  2U  acres  of  land,  (not  owned 
by  plaintiffs,)  provided  the  trustees  would  ob- 
tain title  to  it,  and  donate  it.  They  also  ex- 
hibited an  agreement  made  on  April  24th, 
with  Thomas  White  as  trustee  for  certain 
parties  tlierein  named,  (not  including  plain- 
tiffs.) The  parties  to  this  contract  stipu- 
lated for  damages  against  the  railway  com- 
pany in  case  of  certain  breaches,  and  a  deposit 
of  money  was  made  as  a  forfeit,  as  shown  by 
its  terms.  Plaintiffs  allege  that  the  contract 
by  the  railroad  company  to  build  to  the  Mad- 
ison county  line  by  the  1st  day  of  September, 
1886,  and  the  erection  of  the  buildings,  was 
the  sole  and  only  consideration  for  the  deed, 
and  the  railway  company  has  failed  to  per- 
form its  contract;  that  said  railway  company 
was  insolvent,  but  falsely  represented  itself 
to  be  solvent,  etc.;  that  by  means  of  the 
building  of  said  road  through  said  land  the 
same  has  been  impaired  in  value  4^,000;  and 
pray  that  deed  be  canceled,  and  that  the  rail- 
way company  be  restrained  from  selling  the 
same,  or,  in  the  alternative,  that  damages  be 
awarded,  etc.  A  demurrer  was  Interposed 
(1)  because  the  complaint  did  not  state  facts 
sufflcipnt  to  constitute  a  cause  of  action;  (2) 
that  the  facts  alleged  to  have  been  falsely 
and  fraudulently  made  are  not  material;  (8) 
the  statements  are  not  alleged  to  have  been 
made  to  plaintiffs;  (4)  it  is  not  alleged  who 
made  the  false  and  fraudulent  statements,  or 
how,  through  whom,  or  in  what  manner  the 
said  company  made  such  statements  and  rep- 
resentations; (5)  the  facts  set  out  in  the 
amended  complaint  do  not  warrant  the  relief 
prayed  for,  and  said  complaint  is  otherwise 
informal  and  insufBcient,  etc.  The  demurrer 
to  the  complaint  was  sustained,  and  plaintiffs 
appeal. 

C.  H.  Buckner  and  /.  D.  Walker,  for  ap- 
pellants. Sam  H.  West  and  B.  R.  Davidson, 
for  appellee. 

Per  GtrsiAM.  The  action  of  plalntifh 
eould  not  be  sustained  as  one  for  rescission. 
The  parties  could  not  be  put  in  statu  quo. 

Had  it  been  treated  as  an  action  for  dam- 
ages, the  plaintiffs,  upon  the  allegations  con- 
tained in  the  complaint,  would  have  been  en- 
titled to  nomlnHl  damages  only.  There  is  no 
allegation  of  special  damages.  The  use  to 
which  plaintiffs'  land  was  put,  was  contem- 
plated and  intended  by  the  parties  at  the  time 
of  the  conveyance,  and  it  is  not  charged  that 
the  Injury  resulted  from  a  negligent  con- 
straetion  of  the  work.    This  court  will  not 


reverse  and  remand  a  cause  where  appel- 
lant's claim  would  entitle  him  to  nominal 
damages  only.  3  Grab.  &  W.  New  Trials. 
1356.    Affirmed. 


St.  Lo0is,  I.  M.  &  S.  By.  Co.  «.  Yonlet. 

Same  e.  Bbown. 
(Supreme  Court  of  Arkarisas.    Mardh  8, 1890.) 

IUlI.BO.U>     COHPAKtIES — IVIaBTBB     AKD     SeBVANT— 

Contractor — Neolioencb. 

1.  A  person  employed  by  a  railroad  oompony 
to  clear  off  and  burn  the  rubbista  from  Its  ligbt  of 
way  at  bo  much  per  mile,  who  hires,  pays,  and 
controls  his  own  help,  is  not  a  servant  of  the  com- 
pany, bnt  an  Independent  oontractor. 

2.  Mansf.  Dl(;.  Ark.  U  1958,  1959,  providing 
that  if  any  "hireling"  shall  willfully  set  nreto  any 
woods,  etc.,  so  as  to  occasion  damage  to  any  oth- 
er person,  with  the  consent  or  by  the  command  of 
his  employer,  such  employer  shall  be  liable,  refers 
to  the  servants  of  a  railroad  company,  but  not  to 
independent  contractors. 

Appeal  from  circuit  court,  Pulaski  county; 
J.  W.  Maktin,  Judge. 

Action  for  damages  for  the  negligent  burn- 
ing of  plaintiffs'  property  by  persona  em- 
ployed by  defendant  to  dear  off  its  right  of 
way.  Mansf.  Dig.  Ark.  §  1958,  provides 
that  "if  any  person  shall  willfully  set  on  fire 
any  woods,  marshes,  or  prairies,  so  as  thereby 
to  occasion  any  damage  to  any  other  person, 
such  person  abail  make  satisfaction  in  double 
damages  to  the  party  injured,  to  be  recovered 
by  civil  action."  And  section  1959  provides 
Cliat  "when  an  offense  shall  be  committed 
against  this  act  by  a  hireling  with  the  con- 
sent, or  by  the  command,  of  his  employer, 
such  employer  shall  be  liable  in  the  same 
manner,  and  to  the  same  extent,  as  if  the  act 
had  been  committed  by  himself." 

/.  M.  Moore,  for  appellant.  RatcUffe  d 
Fletcher,  for  appellees. 

Feb  Cukiam.  The  question  in  this  case 
is  whether  Campbell  was  the  servant  of  ap- 
pellant, or  whether  he  was  an  independent 
contractor.  His  employment  was  by  letter 
of  the  road-master,  as  follows:  "Little  Kpck, 
Arks.,  Nov.  27th,  1887.  E.  A.  Campbell, 
Kedfield— Dear  Sir:  I  will  pay  825  per  mile 
for  cutting  and  clearing  right  of  way  from 
89-mile  post  to  101-mile  post.  Want  ail 
trees,  bushes,  logs,  weeds,  grass,  and  all  rub- 
bish cleared  off  the  right  of  way,  and  burned. 
Yours,  truly,  0.  Btjsskll,  B.  M."  Camp- 
bell, whose  testimony  is  uncontradicted, 
says:  "I  accepted  the  offer,  and  did  the  work 
under  it.  I  hired  my  men,  and  paid  them 
myself.  The  defendant  had  nothing  to  do 
with  them,  and  did  not  undertake  to  order 
or  control  my  men.  The  witness  Campbell 
was  an  independent  contractor,  and  the  rail- 
way company  was  not  liable  for  the  negli- 
gence of  his  employes.  Mpchem,  Ag.  §  747; 
Story,  Ag.  §  454  et  seq.;  Cooley,  Torts,  (2d 
£d.)  643;  Kellogg  v.  Payne,  21  Iowa.  575; 
Callahan  v.  Bailway  Co.,  23  Iowa,  562;  Mc- 
Cafferty  v.  Bailway  Co..  61  N.  Y.  ,178; 
Mansf.  Dig.  §  1959.   )gitizedby  V^jOOglC 
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The  statute  dosa  not  control  the  question. 
The  word  "hireling"  menns  "servant,"  and 
this  is  clearly  demonstrated  by  reference  to 
the  following:  Webst.  Diet.  "Hireling;" 
Worcest.  Diet.  "Hireling;"  Boniface  v. 
Srott,  3  Serg.  &  R.  353;  Gravatt  v.  State,  25 
Ohio  St.  168;  Hevgood  v.  State,  59  Ala.  51; 
Williamson  v.  Wads  worth.  49  Barb.  298;  Mor- 
gan V.  Bowman,  22  Mo.  546.    Reverse. 


Rector  v.  McDerhott. 

{Supreme  Court  of  Arlcajucui.    March  8, 1880.) 

BuiLDiRO  Contracts — AonoH  fob  Bbkacr. 

1.  Where  a  building  contract  provides  that  the 
contractor  shall  erect  the  building  '*  in  the  best,  most 
substantial,  and  workman-like  manner,"  and  au- 
thorizes the  owner  to  terminate  it  if  the  work  is  not 
done  in  accordance  with  its  terms,  the  incapacity  of 
the  contractor  to  do  the  work  properlv,  arising 
from  his  Ignorance  and  dissipation,  and  the  incom- 
petency and  dissipation  of  bis  workmen,  justifles 
the  owner  in  terminating  the  contract. 

2.  In  an  action  by  the  contractor  for  damages 
sustained  by  the  termination  of  the  contract,  it  ap- 
peared that  he  had  done  some  extra  work  notcalled 
for  by  the  specifications,  and  that  the  owner  after- 
wards finished  the  building.  Seld,  that  the  con- 
tractor was  entitled  to  recover,  if  the  cost  of  com- 
pleting the  building  was  less  than  the  contract  price 
and  the  value  of  the  extra  work;  but  that,  if  the 
cost  of  completing  the  building  was  greater  than 
the  contract  price  and  the  value  of  the  extra  work, 
the  owner  Is  entitled  to  recover. 

Appeal  from  Pulaski  chancery  court;  D.W. 
Cabroll,  Chancellor. 

Thomas  McDermott  filed  bis  complaint  in 
tlie  chancery  court,  alleging  that  he  contract- 
ed with  Mrs.  £.  F.  Rector,  through  her  agent, 
H.  M.  Rector,  to  erect  a  dwelling-house  on  a 
lot,  the  property  of  said  defendant,  located  in 
Little  Rock,  Ark.,  for  the  sum  of  93,875. 
The  contract  was  dated  September  6,  1886. 
and  the  work  begun  on  the  9tb  day  of  Sep- 
tember following.  He  alleged  that  he  pro- 
ceeded with  the  work  until  the  16th  day  of 
October,  at  which  time  the  plans  and  specifl- 
cations  were  "surreptitiously"  taken  from 
him  by  one  MaxOrlopp,  the  architect  super- 
vising said  work,  and  that,  altliougb  he  de- 
manded a  return  of  the  said  plans  and  speci- 
fications, and  that  althougli  defendant  prom- 
ised to  return  tliem.yet  he  could  never  obtain 
the  delivery  and  possession  of  them,  and  could 
not,  therefore,  complete  his  contract;  that  a 
short  while  thereafter  the  defendant  relet  the 
contract  for  building  the  house  to  Pettefer 
Bros.,  without  his  knowledge  or  consent; 
that  up  to  the  date  when  said  work  was  talcen 
from  him  he  had  furnished  materials  and  had 
done  work  and  labor  to  the  amount  of  $2,050; 
>that  he  had  received  from  defendant  the  sum 
of  ^51,  leaving  a  balance  due  him  for  mate- 
rials furnished  and  labor  done  of  81,198,  und 
that  if  he  had  been  allowed  to  complete  said 
building  he  would  have  made,  in  addition  to 
the  above,  a  net  clearing  of  9800;  that,  there- 
fore, the  defendant  was  indebted  to  bim  in 
the  sum  of  91,998.90;  and  prayed  a  decree  es- 
tablishing a  lien  and  foreclosure  for  that  sum. 
■On  the  5th  day  of  March,  1887,  Henry  M. 


Rector  appeared  and  filed  his  petition,  repre- 
senting that  the  contract  was  made  with  him 
In  his  individual  capacity,  and  that  he  alone 
was  responsible  for  any  and  all  demands 
growingoutof  the  same.  Thereupon  he  was 
made  a  party  defendant  by  order  of  court,  and 
from  that  time  became  the  real  defendant  in 
the  case,  and  filed  his  answer  to  the  com- 
plaint, and  a  cross-bill  against  J.  W.  Callo- 
way and  J.  P.  iSimpsun,  the  sureties  on  the 
bond  of  the  plaintiCT,  McDermott,  which  he 
had  given  to  faithfully  and  properly  perform 
his  contract  in  the  building  of  said  house. 

In  his  cross-bill.  Rector  alleged  that  plain- 
tiff was  utterly  incompetent  to  perform  the 
work;  that  plaintiff  hiul  been  paid  $1,005  on 
the  contract;  that  defendant  had  paid  Pette- 
fer Bros.  $3,400  for  completing  the  house, 
making  a  total  of  $4,405.  or  $530  in  excess 
of  the  contract  price,  for  which  amount  he 
asked  judgment  against  plaintiff  and  the  sure- 
ties on  his  bond.  The  following  are  the  ma- 
terial parts  of  the  contract :  "  The  said  T.  Mc- 
Dermott covenants  to  perform  the  whole  of 
his  agreement  in  the  best,  most  substantial, 
and  most  workman-like  manner,  subject  to 
the  directions  from  time  to  time  and  to  the 
entire  satisfaction  of  said  architect,  (M.  A. 
Orlopp,)  or  his  successors,  appointed  by  the 
party  of  the  first  part,  and  to  deliver  his  work 
completely  finished  on  or  before  the  20th  day 
of  November,  1886."  "If  the  said  party  of 
the  second  part  shall  become  bankrupt  or 
insolvent,  or  assign  property  for  the  bene- 
fit of  creditors,  or  become  otherwise  unable 
himself  to  carry  on  the  work,  or  sliall  neglect 
or  refuse  to  do  so  at  any  time  for  aix  days  in 
the  manner  required  by  the  architect,  or  shall 
refuse  to  follow  his  directions  as  to  the  mode 
of  doing  the  work,  or  shall  neglect  or  refuse 
to  comply  with  any  of  the  articles  of  this 
agreement,  then  the  said  party  of  the  flnt 
part  or  his  agent  shall  have  the  right,  and  is 
hereby  empowered,  to  enter  upon  and  take 
possession  of  the  premises,  with  the  materials 
and  apparatus  thereon,  after  giving  two  days' 
notice,  and  thereupon  all  claims  of  the  party 
of  the  second  part  shall  cease;  and  the  said 
party  of  the  first  part,  or  his  agent,  after 
using  such  of  the  materials  alrewly  on  the 
ground  as  shall  be  suitable,  may  provide  oth- 
er materials  and  workmen  sufficient  to  finish 
the  said  work,  and  the  cost  of  labor  and  ma- 
terials so  provided  shall  be  deducted  from  the 
amount  to  be  paid  under  contract."  "The 
contractor  is  to  lay  out  the  work  correctly, 
and  is  to  give  his  personal  superintendence, 
keeping  also  a  competent  foreman  on  the 
grounds,  and  is  not  to  sublet  any  part  of  the 
work  without  the  written  consent  of  theown- 
er.  The  architect  is  to  have  at  all  times  ac- 
cess to  the  work,  which  is  to  be  entirely  un- 
der his  control." 

For  defendant,  M.  A.  Orlopp.  the  archi- 
tect, testified  as  follows:  "When  we  first 
Btai-ted  on  the  building,  I  went  up  to  see 
McDermott  lay  the  work  off.  McDermott 
started,  and  I  saw  immediately  that  he  was 
not  up  in  bis  business  in  regard  to  laying 
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out  on  work.  I  then  took  the  tape  mjself, 
and  laid  out  partof  the  building  for  him,  and 
I  explained  to  him  the  manner  of  laying  out 
the  rest.  I  left  the  work  then,  and  went 
back  to  the  office.  This  had  been  in  the  morn- 
ing.  In  the  afternoon,  I  came  back  and 
found  out  that  that  part  of  the  work  that 
McOermott  had  laid  out  was  entirely  wrong, 
the  angles  not  being  properly  laid  ofT.  I  then 
laid  the  work  off  myself  for  him,  and  started 
liim  on  the  foundation.  McDermott  let  the 
fiiundation  out  to  a  man  by  the  name  of 
Bninliafer,  and  there  was  no  trouble  then 
an  til  the  foundation  was  up  to  where  the 
Joists  were  to  be  put  on.  After  the  founda- 
tion was  finished,  I  went  np  to  the  building 
again.  McDermott  had  started  to  raise  the 
building,  or  the  frame,  and  he  got  along  very 
well  for  awhile,  until  he  got  toputting  in  the 
spaces  for  the  stairway.  These  lie  laid  off 
entirely  wrong.  Then  I  ordered  him  to 
change  it  immediately,  and  I  showed  him 
where  the  stairway  was  to  go.  He  said  he 
he  would  attend  to  it  immediately,  but  he  did 
notdoso.  I  repeatedly  ordered  him  tochange 
this  part  of  the  work,  but  he  never  would 
obey  any  orders.  In  the  specitications  the 
plates  of  the  building  were  CHlIed  for  double 
thick.  These  be  put  on  single,  in  many  in- 
stances refusing  to  change  tliem  after  being 
ordered  to  do  so  repeatedly.  About  this  time 
I  had  a  talk  with  McDermott,  and  tried  to 
get  him  to  do  the  work  bettor  than  he  was 
doing,  but  never  got  any  satisfaction  out  of 
him.  because  he  was  always  in  a  state  of  in- 
toxication. He  let  the  brick-work  out  to  a 
man  by  the  name  of  Grant,  who  was  also  in- 
toxicated almost  all  of  his  time,  and  it  was 
almost  an  impossibility  to  get  any  work  done 
that  I  onlered.  After  tlie  plates  were  on,  he 
started  putting  on  the  roof.  He  first  got  the 
toof  on  entirely  wrong, — that  part  he  was 
building  on  the  front  of  the  building.  The 
way  he  was  putting  on  this  part  of  the  roof 
would  have  been  very  much  cheaper  than 
what  the  plana  called  for,  and  would  haye 
been  a  great  saving  to  bira,  and  a  great  loss 
to  Ck>v.  Rector.  This  work  I  had  torn  down. 
After  the  work  was  torn  down,  he  came  to 
the  office  and  asked  me  to  explain  the  work 
to  him;  that  be  did  not  know  how  do  it.  I 
did  everything  in  my  power  to  help  him 
along,  and  showed  him  everything  I  could, 
and  be  left  me  under  the  belief  that  he  un- 
derstood It  very  well.  I  went  back  to  the 
building  next  day,  and  this  work  that  they 
were  renewing  on  the  roof  was  wrong  again. 
I  ordered  that  torn  down  again,  and  told 
McDermott  that  he  would  have  to  get  a  com- 
petent foreman  that  understood  bis  work. 
He  t<dd  me  he  would  do  so,  and  in  order  to 
facilitate  the  work  I  went  up  on  the  roof 
again  where  it  was  to  be  put,  and  showed 
bim  again  exactly  how  to  get  the  measure- 
ment of  the  principal  rafters,  and  the  valley 
rafters  and  the  jack  rafters.  I  also  explained 
this  to  the  man  whom  be  had  on  the  build- 
ing, and  whom  he  said  was  the  foreman. 
Thinking  I  had  made  the  work  perfectly  plain 


to  him,  I  went  back  to  my  office.  Coming 
back  the  next  day,  I  found  out  these  timlrars 
had  been  cut  perfectly  true,  but  were  set  in 
the  wrong  place.  I  then  told  McDermott 
tlist  he  would  have  to  stop  until  Gov.  Rector 
came  back,  and  I  would  have  a  talk  with 
hira,  seeing  that  he  left  it  to  an  ignorant 
cliiss  of  mechanics.  On  this  account  the 
work  was  stopped  several  days.  When  Rector 
came  home,  1  told  him  that  it  was  an  impos. 
sibility  for  McDermott  to  complete  the  house, 
and  I  recommended  that  the  contract  be  taken 
away  from  him;  the  right  being  reserved  in 
the  drawing  up  of  the  contract.  I  also  told 
Rector  that  I  had  done  all  in  my  power  to 
belp  him  along,  and  had  spent  more  of  my 
time  at  the  building  than  was  necessary. 
Gov.  Rector  told  me  he  did  not  see  what  else 
I  could  do  but  take  the  contract  away  from 
him,  and  I  left  the  building,  intending  to 
write  out  the  notice  for  McDermott  to  leavr 
the  building.  Before  I  got  out  of  the  yard 
Rector  called  me  back,  and  told  me  that  hn 
wanted  to  be  as  lenient  as  possible  to  McDet 
mott,  and  told  me  to  see  him,  and  get  him  h 
employ  a  competent  foreman  and  finish  th( 
work.  I  told  him  it  was  not  much  use  t< 
give  him  another  chance;  that  he  had  prom- 
ised to  put  on  a  good  foreman,  and  be  bad 
not  done  it.  Nevertheless,  Rector  gave  m< 
orders  to  see  McDermott,  and  get  him  to  pat 
on  a  good  foreman  that  understood  the  work. 
I  saw  McDermott,  and  he  promised  to  do  so, 
and  that  he  would  bring  the  foreman  to  me 
that  afternoon.  McDermott  never  brought 
me  a  foreman.  The  next  day  I  saw  a  man 
by  the  name  of  Sullivan,  who  had  promised 
to  take  charge  of  the  work  at  $3.50  per  day, 
the  very  least  a  foreman  can  be  employed 
for.  I  told  McDermott  about  this  man,  and 
that  I  could  get  him,  but  McDermott  posi- 
tively refused  to  see  him.  I  went  back  to 
Rector,  and  told  him  about  it,  and  Gov.  Rec- 
tor sent  for  McDermott,  and  asked  him  to 
carry  on  the  work,  and  told  him  that  he 
would  give  him  two  days  In  which  to  get  his 
foreman.  The  two  days  having  elapsed,  Mc- 
Dermott failed  to  put  in  an  appearance.  I 
then  gave  the  said  McDermott  a  written  no- 
tice that  the  contract  would  be  taken  from 
him,  the  work  let  out  to  the  lowest  bidder, 
and  the  building  finished.  Should  there  be 
any  amount  left  between  the  second  and  his 
original  contract,  including  all  extra  work,  I 
would  pay  him  the  difference,  and  that, 
should  the  work  run  over  his  original  con- 
tract. Rector  would  hold  his  bondsmen  re- 
sponsible for  it.  After  the  two  days  had 
elapsed  after  I  gave  him  the  notice,  I  com- 
mencrd  to  let  out  the  work.  I  finally,  at  the 
recommendation  of  Gov.  Rector,  let  the  work 
to  Fettefer  Bros,  at  a  price  I  do  not  now  re- 
member, but  the  papers  will  show.  Harry 
Fettefer  came  on  the  ground,  and  I  took  him 
on  the  ground  through  the  building,  showing 
him  the  work,  and  had  a  great  deal  of  it 
changed  that  McDermott  had  done.  Fettefer 
took  the  building,  and  completed  it  according 
to  the  plans  and  specifications,  with  the  ad- 
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ditlon  of  one  room,  flooring  in  th«  garret, 
and  putting  on  blinds  to  tlie  windows.  I 
can  say  that  all  the  time  McDermott  was  on 
the  building  be  was  drunk,  which  entirely 
incapacitated  him  from  work.  He  would  sit 
on  a  chest  in  the  yard,  smoking  his  pipe, 
neglecting  his  work  entirely,  and  leaving  it 
to  his  mechanics.  They  did  just  as  they 
pleased.  After  the  work  had  been  taken 
away  from  McDermott,  Gov.  Bector  paid  off 
all  the  hands,  even  overpaying  the  brick-ma- 
sona.  He  paid  T.  H.  Jones  for  lime;  Bragg 
for  brick;  D.  B.  Wing  for  iron- work;  Budd 
for  sand;  and  paid  McMillan  &  Co.  for  lum- 
ber; in  fact,  he  paid  off  all  the  bills  which 
were  chargeable  upon  the  house.  He  relet 
this  work  to  Fettefer  Bros.,  making  the 
house  cost  him  in  the  neighborhood  of  t4,- 
500,  when  the  contract  price  should  have 
been  S3,875,  according  to  McDermott's  bid. 
McDermott  could  have  built  the  house  for 
this  amount  had  he  attended  to  bis  business 
strictly;  but  this  he  did  not  do.  I  can  fur- 
ther state  that  I  have  taken  more  time,  been 
more  lenient,  and  more  patient  with  McDer- 
mott than  any  man  that  has  ever  done  any 
work  for  me.  I  did  everything  in  my  power 
to  help  him  along,  and  advanced  him  money 
on  the  work,  to  the  loss  of  Gov.  Bector.  The 
only  extra  work  that  we  put  on  for  Mc- 
Dermott, and  for  which  he  was  to  be  paid  at 
a  fair  price,  was  the  addition  of  one  room. 
McDermott  set  the  studding  for  this  room  at 
a  ooet,  perhaps,  of  916  or  $17,  and  not  more 
than  4^20.  To  this  room  was  also  added  a 
small  platform  or  porch,  which  is  included 
In  the  $16  to  $20.  In  conclusion,  I  will  state 
that  Gov.  Bector  did  everything  in  his  power 
to  help  McDermott  along,  and  get  him  to 
quit  drinking  and  do  his  work  properly,  ac- 
cording to  the  plans  and  specitications,  which 
he  had  contracted  to  do,  and  for  which  he 
gave  bond." 

Defendant,  Bector,  testified  to  the  same 
effect. 

The  plaintiff,  McDermott,  testified  that  at 
the  time  when  he  was  stopped  from  work  he 
had  done  $2,175  worth  of  work,  including  the 
materials  on  hand.  In  addition  to  this,  he 
would  have  made  a  profit  of  $800  or  $900  on 
the  work.  In  answir  to  the  questions  as  to 
how  and  why  the  building  was  taken  from 
him,  he  answered:  "Mr.  Orlopp  camedown 
there  on  Saturday  evening.  He  said  that  the 
rafters  were  all  right,  but  one  on  the  corner. 
I  told  him  that  that  should  be  changed  to  its 
correct  place,  and  that  that  building  should 
be  put  up  according  to  his  plans  and  spedfl- 
CMtions,  and  any  changes  that  were  made  on 
the  building  should  be  done  according  to  his 
wishes  and  the  owner  of  the  property.  He 
picked  up  some  plans,  and  asked  me  where 
the  specifications  were.    I  bad  thought  at  the 


same  time  that  I  had  left  the  specifications 
in  the  secretary  at  home,  and  told  him  so; 
and  then  Mr.  O'Neal,  a  colored  laborer  of 
mine,  steps  forward,  and  tells  him  that  they 
were  in  my  tool-cheet,  and  he  told  him  to 
bring  them  there,  and  be  would  look  over 
them,  which  be  did.  He  rolled  them  up  with 
the  drawings.  I  asked  him  what  he  was  going 
to  do,  and  he  said  that  he  was  going  to  take 
them  away,  and  take  the  building  from  me, 
and  I  said  to  him:  ■  Don't  you  try  to  injure 
me.  Everything  must  be  done  according  to 
the  plans  and  specifications.  Any  changes 
made  I  shall  make  at  my  own  expense;'  and 
he  took  them  away.  That  is  all  that  stopped 
me  from  work  the  next  week."  When  asked 
what  reason  Orlopp  gave  for  taking  the  speci- 
fications away,  he  answered:  "Nothing  more 
than  I  said  in  my  last  answer.  He  said  that 
he  heard  that  I  was  drinking,  and  took  them 
away  for  that  reason." 

The  case  was  submitted  to  the  court  on  the 
pleadings  and  evidence,  and  the  court  ren- 
dered a  judgment  of  $169.87  in  plaintiff's 
favor,  from  which  defendant  appeals. 

Sanders  tt  Watkins,  for  appellant.  T.  J. 
Oltphint  and  /.  0.  Barrow,  for  appellee. 

Feb  Curiam.  McDermott  admits  that  he 
received  $841  from  Bector  under  the  contract. 
Bector  claims  to  have  paid  to  McDermott, 
and  for  materials  ordered  by  him,  $1,005. 
The  contract  anthorised  Bector  to  put  an  end 
to  it,  if  the  work  was  not  done  in  accordance 
with  its  terms.  He  was  jostiOed,  by  tbe 
proof,  in  terminating  it.  Thereafter  Bector 
caused  the  house  to  be  completed  at  a  cost  of 
$3,400.  McDermott  claims  that  he  did  work 
worth  $500,  not  called  for  by  the  specifica- 
tions, and  claims  also  that  $8,400  paid  by 
Bector  was  more  than  it  should  have  coat  to 
complete  the  house  according  to  the  specifi- 
cations by  which  he  was  bound.  If  the  cost 
of  completing  the  house  according  to  the 
specifications  was  more  than  the  contract 
price  and  the  value  of  extra  work  done  by 
McDermott,  Bector  should  recover  the  differ- 
ence of  McDermott  and  his  sureties.  If  the 
cost  of  completing  the  honse  was  less  than  the 
contract  price,  added  to  the  extra  work  done 
by  McDermott,  he  should  recover  the  differ- 
ence of  Rector.  The  burden  is  upon  Bector 
to  show  that  the  house  cost  him  more  than 
the  contract  price,  and  it  is  upon  McDermott 
to  show  that  what  he  has  received,  and  the 
reasonable  cost  of  completing  the  building 
according  to  the  specifications,  was  less  than 
the  contract  price,  increased  by  the  valae  of 
his  extra  work.  We  can  make  no  aoonrate 
statement  from  the  abstracts  furnished  by 
counsel.  It  will  be  referred  to  W.  F.  Gamp> 
l>eU  to  state  the  acconnt,  and  report  tbe  re- 
sult, upon  tbe  basis  indicated. 


Digitized  by 


Google 


Ky.) 


DEPOSIT  BANK  OF  OWENSBOROUGH  e.  BARRETT. 


DspocoT  Bank  of  Owensbobough  o.  Bas- 

BKTT  et  al. 
{CourttfApptaltofKtntueky.    Morob  16,  ISMi) 

Riii.BO*i>  OaKTMiaa— CoxsouBATHnt— fti«Bis 
ow  Stooxholj>bii. 
Plmintifl  uid  other  oreditors  of  an  Insolvent 
railroad  company  authorized  their  agfents  to  pur- 
chase the  road,  and  afterwards  to  transfer  it  to  a 
new  oorporatloB,  to  complete  the  road,  and  operat* 
it,  all  of  which  was  done  for  the  purpose  of  se- 
curing their  debts.  Subsequently  this  corporation 
was  consolidated  with  another,  and  plaintiff  sued 
to  recover  the  value  of  its  interest  In  the  property, 
••  having  been  converted  without  its  consents 
Held,  that  plaintiff  was  only  entitled  to  recover  its 

groportionate  share  of  the  stock  of  the  corporation 
>  which  the  road,  with  plaintiff's  ocnsent,  was 
transferred  after  its  purchase. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Weir,  Weir  &  Walker  and  IV.  N.  A  J.  J. 
Stoeeney,  for  appellant.  O.  W.  WiUlatn$, 
R.  S.  BevUr,  ami  IV.  F.  Browden,  for  ap- 
pellees. 

Pktok,  J.  The  EvanavUle,  OweDsbor> 
ougli  &  Nashville  Railroad  Company,  origi- 
nally incorporated  as  the  Owenaborougb  & 
Russellville  Railroad  Company,  was  declared 
a  bankrupt  many  years  since;  many  of  its 
creditors  holding  its  Qrst  mortgage  bonds  for 
money  advanced,  or  otiier  indebtedness. 
These  creditors,  for  the  purpose  of  securing 
their  debts,  gave  to  Barrett,  Weir,  and  Brown 
a  writing  authorizing  them,  as  their  agents, 
to  purcliaae  tlie  road  and  its  franchises  at  the 
bankrupt  sale;  the  bid  not  to  be  made  unless 
those  holding  or  representing  (1,000,000  of 
the  bonds  should  sign  the  writing  creating 
the  agency.  The  writing  being  signed,  the 
road  was  sold  in  May,  1877.  and  purchased 
at  $63,000  by  the  agenU  of  the  bondholders. 
After  the  purchase,  the  road  whs  placed  un- 
der tlie  control  of  a  new  corporation,  called 
the  Owensborough  &  Nashville  Railroad  Com- 
pany. This  was  done  onder  tbe  act  of  Aarch, 
187t>,  and  now  a  part  of  the  Oeneral  Statutes, 
authorizing  the  purchasers  of  a  railroad  to 
become  a  corporate  body  for  the  purpose  of 
operating  and  c()mpleting.  The  provisions 
of  the  charter  are,  in  substance,  such  as  are 
usually  found  in  such  charters;  and  the  cor- 
poration thus  created  was  really  composed  of 
the  bondholders  and  creditors  who  had  made 
the  purchase.  The  new  corporation  was  cre- 
ated in  May,  1877,  the  same  month  in  which 
tlie  road  was  purchased.  The  agents  of  these 
bondholders  were  permitted  to  transfer  their 
bid  to  the  new  corporation,  manifestly  with 
the  consent  and  knovvledgu  of  their  princi- 
pals, and  for  the  purpose  of  securing  the 
large  indebtedness  of  the  old  corporation. 

This  action  was  Hied  in  the  year  1883  by 
the  Deposit  Bank  of  Owensljoruugh,  one  of 
the  bondholders,  against  the  new  corporation 
and  its  agents.  Brown,  Weir,  and  Barrett, 
seeking  to  recover  the  value  of  its  interest  in 
the  property  purchased,  and  alleging  that  it 
had  been  converted  to  the  use  of  the  new 
corporation  without  its  consent,  and  also 
asking  an  account  of  the  management  of  the 
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road.  The  appelhint,  tbe  bank,  claims  that 
it  had  no  right  to  become  a  shareholder  in 
the  new  corporation;  that  such  an  act  would 
have  been  ultra  vlru;  and,  besides,  that  it 
never  gave  its  consent  to  become  a  member 
of  the  new  body.  It  appears  from  the  record 
that  one  T  S.  Anderson,  purporting  to  rep- 
resent the  bank,  recognized  the  existpnce  of 
the  corporation,  and  voted  the  number  of 
shares  of  the  bank  on  certain  amendments, 
and  that  one  of  the  attorneys  of  the  bank, 
and  perhaps  a  director,  paiticipated  at  one 
of  its  meetings,  although  not  at  the  instance 
of  the  bank,  and,  while  no  corporate  action 
was  ever  taken  by  the  l>ank,  or  these  parties 
directed  by  the  corporate  authority  to  act  for 
it,  it  is  evident  that  the  creation  of  the  new 
corporation  was  known  to  the  bank,  and  that 
it  was  a  party  to  the  action  in  which  the  road 
was  sold,  and  the  bid  by  Its  agents  trans- 
ferred to  the  new  corporation.  It  had  the 
right  tn  consent  to  tbe  transfer  of  the  bid, 
and  uiii.'.t  have  known  through  its  chief  ofB- 
cers  that  the  transfer  bad  been  made.  That 
the  bank  had  the  right  to  consent  to  the 
transfer  is  unquestioned,  and  that  it  did  con* 
sent  is  plain  from  the  facts  before  us.  The 
bank  was  entitled,  if  not  a  member  of  the 
corporation  created  when  the  bid  was  trans- 
ferred, to  its  share  of  the  purchase  money, 
and  nothing  more.  We  think,  however,  it 
was  a  member  of  the  corporation  to  the  ex- 
tent that  it  was  entitled  to  the  stock  in  lieu 
of  its  debt,  or  of  its  inteiest  in  the  proceeds 
of  sals  made  to  the  new  corporation.  It  was 
making  tl)e  effort  to  secure  the  indebtedness, 
and  the  purchase  of  the  road  Itad  not  accom- 
plished the  purpose,  and  theie  was  no  reason 
why  tbe  bank  should  not  or  could  not  huva 
accepted  the  stock  of  tbe  new  company  in 
discharge  of  its  debts,  in  lieu  of  its  interest 
in  tbe  road.  Tiie  stock  had  a  marketable 
value,  or  might  have,  and  there  was  no  reason 
why  the  bank  could  not  have  disposed  of  it, 
and  In  this  manner  rid  itself  of  all  conneo* 
tion  with  the  railroad  corporation.  A  bank, 
it  is  true,  has  no  power  to  invest  its  means 
in  railroads,  ns  coming  within  the  scope  of 
its  powers  as  a  corporation.  It  may  accept 
mortgages,  stock,  or  even  purchase  the  road 
itself,  to  secure  its  debts;  and  we  perceive  nC 
reason  why  the  bank  could  not  have  acceptec 
stock  in  the  new  company  in  payment  of  what 
was  owing  by  the  old  company.  It  is  said, 
however,  that  the  new  corporation  bad  ex' 
tended  its  line  of  road,  and,  by  legislatioif 
following  its  formation,  had  consolidated  itr, 
road  with  that  of  tbe  Tennessee  &  Kentudiy 
Railroad  Company,  thus  making  tbe  bank  a 
stockholder  in  a  road  against  its  consent,  and 
perhaps  lessening  its  security.  The  consoli- 
dation was  evidently  illegal,  if  done  without 
the  consent  of  all  the  stockholders,  unless  the 
original  articles  of  association  gave  sucli  a 
power  to  tlie  majority.  The  legislature  could 
not  compel  the  stockholder  to  go  into  a  new 
and  distinct  corporation  without  his  consent, 
as  such  action  may  in  many  instances  ma- 
terially affect  the  rights  of  parties  in  interest. 
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and  is  in  violation  of  the  contract  resulting 
from  the  original  charter.  Clearwater  v. 
Meredith,  1  Wall.  25. 

It  is  needless  to  say  that  the  bank  had  no 
power  to  construct  a  railroad.  This  is  too 
plain  for  argument.  But  it  had  the  right  to 
take  stock  in  the  new  road  to  save  its  debt. 
The  road  having  consolidated  with  the  Ten- 
nessee road  against  the  consent  of  the  bank, 
its  stock  of  the  value  before  the  consolida- 
tion is  what  it  is  entitled  to,  as  against  the 
new  corporation.  The  new  corporation  has 
done  that  which  it  bad  no  right  to  do,  and 
it  must  place  the  bank  in  the  condition  it 
was  before  the  consolidation  was  made. 
This  is  the  equity  of  this  case.  The  doctrine 
uf  ultra  vires  is  not  involved  here.  The  new 
corporation  lias  extended  its  road, — made, 
perhaps,  large  expenditures;  and  the  ques- 
tion is,  shall  tliat  corporation  or  the  agents 
of  these  bondholders  be  liable  to  the  bank, 
one  of  the  bondholders,  for  the  value  of  the 
road  at  the  time  of  the  sale,  giving  to  the 
bank  its  proportionate  share  of  that  value? 
We  think  not.  The  bondholders  purchased 
the  property  in  common;  and,  after  the  lapse 
of  six  or  seven  years,  the  bank,  when  the 
road  has  been  extended,  improvements  made, 
and  large  expenditures  incurred,  is  claiming 
that  it  never  surrendered  its  right  as  a  joint 
purchaser,  and  could  not  have  done  so,  be- 
cause such  an  act  would  have  been  ultra 
vires.  Now,  if  the  bank  could  purchase  the 
road  to  save  its  debt,  it  could  take  stocif  in 
the  new  road  for  the  same  purpose.  That  it 
consented  to  the  transfer  of  the  bid  by  its 
agents  must  be  presumed.  Some  of  them 
lived  in  the  same  town  where  the  bank  is  lo- 
cated, and  the  road  has  its  beginning;  and,  aft- 
er it  has  been  operated  under  tlie  new  direct- 
ory for  five  years,  to  say  that  it  never  knew 
of  the  transfer  would  suggest  that  the  officers 
were  not  very  vigilant  in  looking  to  the  bank's 
interest.  If  all  the  bondholders  take  tliis 
stock  in  lieu  of  their  debts,  it  gives  no  one 
advantage  over  the  othera;  but,  if  the  bond- 
holders who  are  in  the  new  venture  are  com- 
pelled to  pay  the  Deposit  Bank  its  proportion 
of  the  value  of  the  road  at  the  tftue  of  the 
sale,  on  the  ground  that  it  was  converted  by 
the  new  company,  or  on  the  ground  that  the 
action  of  the  bank,  if  it  agreed  to  become  a 
stockholder,  was  ultra  vires,  you  then  lose 
sight  of  the  equities  following  these  creditors 
in  ttie  attempt  to  save  their  debts,  and  give 
to  the  bank  a  preference  over  the  others  that 
it  ought  not  to  have.  There  is  nothing  ille- 
gal in  the  act  of  the  bank  transferring  its  bid, 
and  accepting  stock.    It  could  not  extend 


and  ran  this  railroad  with  a  view  of  making 
proSt;  and,  with  the  other  bondholders  as 
joint  owners,  it  must  either  sell  its  intereet, 
or  accept  the  stock  in  the  new  corporation.  It 
does  nut  appear  that  the  bank  ever  attempted 
to  sell,  but  stood  by  nntil  this  consolidation 
with  another  road  was  made,  and  the  road 
about  to  be  incumbered  with  a  mortgage  for 
a  large  sum  of  money  that  would  likely  swal- 
low up  its  entire  stock  before  any  claim  was 
made  of  its  right  to  an  interest  in  the  road  as 
originally  sold,  and  its  conversion  by  the  par- 
ties who  held  with  it.  It  had  the  right  to 
complain  when  the  act  of  consolidation  was 
made;  and,  if  dissatlsfled  before  that  time, 
its  remedy  was  to  sell  its  stock.  Up  to  tlie  pe- 
riod of  consolidation;  it  stood  upon  an  equal 
footing  with  all  the  other  bondholders.  Its 
rights  and  equities  were  the  same,  and  no 
more;  and,  if  the  stock  has  not  in  fact  been  is- 
sued to  it,  it  is  nevertheless  entitled  to  it. 
The  Louisville  &  Nashville  Railroad  Com- 
pany, never  having  leased  the  road,  is  in  no 
manner  liable  to  tlie  appellant  corporation; 
but  the  corporation  the  Owensborougb  & 
Nashville  Railroad  Company  is  liable  for  the 
value  of  the  appellant's  stoick  as  of  the  date 
of  the  consolidation,  and  to  any  dividends  or 
profits  that  had  been  declared  upon  it,  or  that 
the  stockholders  were  of  that  date  entitled  to; 
and  with  that  view,  if  demanded,  a  settle- 
ment should  be  made.  The  stockholder  may 
sue  because  the  corporation,  through  its  offi- 
cers, has  changed  the  contract  by  its  consoli- 
dation with  another  company,  and  thus  end- 
ed, if  the  appellant  desires  to  so  treat  it,  the 
existence  of  the  corporation  in  which  it  holds 
slock.  As  the  effect  of  the  judgment  below 
is  to  make  the  bank  a  stockholder  in  the  con- 
solidated companies,  the  judgment  below  is 
reversed,  and  remanded  for  proceedings  con- 
sistent with  this  opinion. 

ON  PETITION  POB  XODinOATION. 

Pbtor,  J.  In  response  to  the  petition  for 
a  modification  of  the  opinion,  we  can  only 
say  that  the  consolidation  between  the  two 
corporations  has  been  made,  and  a  stockhold- 
er at  this  late  day  would  scarcely  be  heard  to 
complain.  The  action  by  the  Ijank  was  in- 
stituted in  the  year  1883.  It  is  recited  in  the 
opinion  that  the  road  had  been  leased  by  the 
Louisville  &  Nashville  Railroad  Company. 
This  has  been  erased,  and  the  error  origi- 
nated from  the  brief  of  appellee,  where  the 
operation  of  the  road  by  the  Louisville  & 
Nashville  Company  is  discussed,  and  also  in 
the  brief  of  counsel  for  the  appellaat.  Peti- 
tion  overruled. 
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Deposit  Bank  of  Georgetown  v.  Fat- 
ETTB  Nat.  Bank. 

Sahb  «.  Sboono  Nat.  Bank  of  Lexino- 

TON. 

(Cotitt  of  Appeal*  of  Kentudley.    March  8, 1890.) 

BAKXS  KKD  B^NKIKO — FOKOBD  Chioks. 

Where  forged  checks  on  b  bank,  purporting 
to  be  drawn  in  the  name  of  one  of  its  principal  de- 
positora,  and  running  through  a  period  of  five 
months,  before  the  forgery  Is  discovered,  are  ac- 
cepted and  paid  by  the  drawee  bank  to  other 
banks,  which  accepted  and  paid  them  in  good 
faith,  after  inquiry  of  the  drawee  as  to  the  depos- 
itor's account,  the  drawee  bank  must  stand  the 
loss. 

Appeals  from  circuit  court,  Fayette  coan- 
ty. 

"To  be  offlcially  reported." 

A.  Duvall,  Breckinridge  &  Shelby,  and 
Wtn.  Lindsay,  for  appellant.  /.  S.  Hunt 
and  Beck  <t  Thornton,  for  appellees. 

Prtor,  J.  These  two  cases  involve  sim- 
ilar questions,  and  have  therefore  been  con- 
sidered as  one  case.  The  Deposit  Bank  of 
Georgetown,  the  appellant  in  this  court  and 
the  plaintifF  below,  paid  a  number  of  forged 
cliecks  purporting  to  have  been  drawn  on 
that  banit  by  one  of  its  depositors,  Thomas 
J.  Burgess.  The  checks  were  successively 
presented  through  a  period  of  four  or  five 
months,  there  being  eighteen  in  number,  and 
were  all  paid  by  the  Georgetown  bank  in 
good  faith,  and  before  any  discovery  of  the 
fraud  bad  been  made.  All  the  checks  were 
drawn  in  the  name  of  Thomas  J.  Burgess, 
who  was  a  regular  depositor  and  customer  of 
the  bank;  the  first  check  having  been  paid 
early  in  December  of  the  year  1883,  and  the 
last  check  paid  in  April,  1884.  The  name  of 
Burgess  was  discovered  to  Ise  a  forgery  on 
the  8th  of  May,  and  notice  given  to  the  ap- 
pellees, the  two  banks  to  whom  tliese  checks 
were  presented  and  r'ud,  on  the  9th  of  that 
month.  John  R.  Wolie,  who  had  committed 
all  these  forgeries,  had  at  one  time  been  a 
clerk  in  the  bank  of  the  appellant,  and  was 
in  that  way  familiar  with  the  account  and 
deposits  of  Burgess.  The  checks  were  drawn 
by  Thomas  J.  Burgess,  whose  name  was 
forged  in  favor  of  Williamson  &  Wolfe,  on  the 
appellant,  and  were  presented  to  the  two 
I^xington  banks  by  Joiin  B.  Wolfe,  the  payee, 
and  payment  asked  of  these  banks.  The 
Fayette  National  Bank,  before  advancing  the 
money  on  the  first  check,  made  inquiry  as  to 
the  account  of  Burgess,  and,  receiving  a  sat- 
isfactory response,  upon  the  indorsement 
made  by  Williamson  &  Wolfe,  piiid  over  the 
money..  Wolfe  was  identified,  and  no  reason 
on  the  part  of  the  Fayette  National  Bank  ex- 
isted for  indulging  a  suspicion  as  to  the  bona 
fides  of  the  transaction.  There  were  16 
checks  in  all  taken  up  by  this  bank,  and  for- 
warded to  the  drawee,  the  appellant.  They 
were  taken  in  the  usuhI  course  of  business, 
and  when  sent  to  the  Geoigetown  ban)^ 
charged  to  the  account  of  its  depositor,  U^' 
gess.  There  was  in  fact  no  such  fir'^  ^ 
Williamson  &  Wolfe,  but  the  fictiUove  fir>u 


name  nsed  by  Wolfe  in  the  perpetration  of 
his  forgeries.  Both  the  appellant  and  the 
appellees  acted  in  good  faith ;  the  former  be- 
lieving that  Burgess  was  in  fact  the  drawer 
of  the  paper,  and  the  latter  advancing  its 
money  on  the  checks  supposing  (Wolfe  liav- 
ing  been  identified)  that  it  would  be  paid,  as 
it  was,  by  the  Georgetown  bank,  and  charged 
to  the  account  of  the  drawer. 

Which  of  the  banks  should  lose  the  money? 
The  bank  at  Georgetown,  where  the  deposit- 
or, Burness,  whose  name  had  been  forged, 
deposited  his  money;  or  the  banks  at  Lexing- 
ton, where  the  money  was  paid  to  Wolfe  un- 
der the  belief  that  the  checks  were  genuine, 
and  Burgess  in  fact  the  drawer?  It  is  evident 
that  the  bank  at  Georgetown  honored  the 
checks  drawn  upon  it  by  Burgess,  for  the 
reason  that  its  officers  believed  the  name  of 
the  drawer  whs  genuine;  and,  if  the  liability 
of  the  Lexington  banks  to  refund  this  money 
is  to  be  determined  by  the  well-known  ruleof 
law   applicable  to  the    payment  Of  money 
through  a  mistake  of  fact,  the  judgment  in 
this  case  is  erroneous.     It  is  insisted,  how- 
ever, that  it  is  a  rule  of  commercial  law  long 
since  recognized,  and  now  firmly  established, 
applicable  at  least  between  parties  equally  in- 
nocent of  fraud,  that  the  bank  or  its  officers 
must  know  the  signature  of  its  depositor; 
and  If  such  a  doctrine  is  made  to  apply  in 
this  case,  the  appellant  is  the  loser,  and  the 
judgment  dismissing  its  petition  was  proper. 
The  rule  laid  down  by  Lord  Mansfield  is 
that,  if  the  banker  or  drawee  makes  a  pay- 
ment or  gives  credit  upon  the  strength  of  a 
forged  signature,  the  loss  must  be  his,  as  be- 
tween himself  and  the  holder.   "He  has  not 
known  what  he  is  bound  to  know."  Price  v. 
Neal,  3  Burrows,  1355.     This   doctrine  of 
commercial  law  has  been  followed  and  le.-og- 
nized  by  nearly  all  the  courts  of  the  country, 
and  as  said  by  Mr.  Justice  Stoky  in  the  case 
of  Bank  of  U.  S.  v.  Bank  of  Georgia,  10  Wheat. 
333,  delivered  in  1825,  has  never  been  d^ 
parted  from,  and,  in  the  earlier  cases  oni 
subject,  able  jurists,  in  alluding  to  thi^{ce, 
regarded  it  as  essential  as  a  rule  of^ne, 
and  right  between  business  men.   Jfiba  au- 
In  his  work  on  Banking,  has  coU'^fiQg  the 
thorities,  and  presented  what/i^Qt  after  a 
modern  doctrine  on  this  sub|[„t;]j(,fities   re- 
careful  examination  ofW^ij^t;  the  decided 
ferred  to,  it  will  be  fOilJi  Lord  Mansfield, 
weight  of  authority  Ijf^  j^  p^^^^  y.  jjeal  is 
and  the  rule  laid^_  too  sweeping  in  its 
criticised  only  a^^  .^^^  ^.^  g^y  that  the  rule 
character.    N^  the  bank  to  know  the  sig- 
adopted  reoj^g  °ositor  is  without  an  excep- 
„'^f3iis  undoubtedly  true  that  the  neg- 
'  ^owledge  of  intervening  parties  who 

^  ...to  the  possession  of  the  check,  and  re- 
^^  the  money  on  it  from  the  bank  where 
.„  „  payable,  will  in  some  instances  be  of 
such  a  character  as  to  enable  the  bank  to  re- 
cover back  the  money.  This  doctrine  is  rec- 
ognized bv  Mr.  Daniel  in  his  work  on  Nego- 
tiable Instruments;  and,  while  doubting  the 


840 


SOUTHWESTERN  KEPOETEB,  Vot.  13. 


(Ky. 


justice  of  the  rule  recognized  by  nearly  all 
tlie  authorities,  under  wliich  the  bank  is  re- 
quired to  know  the  signature  of  it»  depositor, 
he  proceeds  to  say  that  when  one  knows 
that  it  Is  a  forgery,  or  takes  it  "under  circum- 
stances uf  suspicion,  without  proper  precau- 
tion, or  whose  conduct  has  been  such  as  to 
mislead  the  bank, "  the  money  may  be  recov- 
ered back.  Volume  2,  p.  669.  The  case  of 
National  Bank  v.  Bangs,  reported  in  106 
Mass.  441,  and  relied  on  by  counsel  for  the 
appellant  in  this  case,  was  where  a  stranger 
giving  his  name  as  "William  D.  Biskford" 
drew  his  check,  payal)le  to  the  order  of  £.  D. 
So  G.  W.  Bangs,  on  the  National  Bank  of 
North  America.  Bangs  indorsed  the  check, 
and  the  bank  paid  the  money,  and,  when  dis- 
covering the  forgery,  notified  Banl<s,  the 
payee  and  indorser,  and  sued  to  recover  the 
money  back;  and  a  judgment  was  obtained. 
This,  we  tliink,  was  proper,  as  it  would  be 
an  exceedingly  harsh  rule  to  permit  one  who 
negotiates  with  the  payor,  and  obtains  iiis 
check  payable  to  the  use  of  the  party  obtain- 
ing the  money,  who  then  indorses  it  to  a  bank, 
to  hold  on  to  the  money  when  the  payee  has 
himself  contracted  with  the  payor,  and  given 
credit  to  the  payor  by  his  indorsement,  that 
led  the  bank  to  believe  the  paper  wbs  genu- 
ine. The  caseof  Eilis  v.  Trust  Co.,  reported 
in  4  Ohio  St.  628,  sustains  this  view  of  the 
question.  The  case  relied  on  is  unlike  the 
i-ase  before  us.  The  banks  at  Lexington 
took  the  checks  in  the  usual  course  of  busi- 
ness, with  the  indorsement  of  the  payee,  and 
then  indorsed  the  paper  for  collection,  for- 
warding it  to  appellant's  bank,  where  the 
money  was  credited  to  the  Lexington  banks, 
and  charged  to  the  account  of  the  one  sup- 
posed to  be  the  bona  fide  drawer  of  the  paper. 
In  the  case  relied  on,  of  National  Bank  v. 
Bangs,  it  is  said:  "If  the  suit  were  between 
the  bank  or  drawee  and  a  party  wlio  took  the 
check  in  the  usual  course  of  business,  finding 
it  in  circulation,  or  even  by  first  indorsement 
from  the  payee,  the  loss  would  fall  upon  the 
bank;  because,  having  greater  means  and 
opportunity  to  become  familiar  with  the 
handwriting  qf  their  correspondents  or  de- 
positors, the  law  presumes  that  drawees  will 
know  their  signatures  and  be  able  to  detect 
forgeries.  •  *  •  But  this  responsibility, 
based  upon  presumption  alone,  is  decisive 
only  when  the  party  receiving  the  money  has 
in  no  way  contributed  to  the  success  of  the 
fraud,  or  to  the  mistake  of  fact  under  whicJi 
the  payment  was  made."  There  is  a  manifest 
distinction  between  the  case  of  one  who  is 
l»th  the  payee  and  indorser  of  the  check,  and 
who  negotiates  directly  with  the  payor  in  the 
loan  or  advance  of  the  money  for  which  the 
check  is  given,  and  a  bank  taking  a  check  by 
indorsementfromthepayeeintheusual  course 
of  business,  with  no  ground  of  suspicion,  and 
that  receives  the  money  on  the  check  from  a 
bank  where  the  funds  of  the  drawer  are  de- 
posited. One  of  the  two  innocent  parties 
must  suffer,  and  tliere  must  be  some  rule  of 
commercial  law  to  guide  banks  and  business 


men  in  this  character  of  business  transactions. 
Therefore,  when  a  bank  has  the  means  of 
knowing  the  signature  of  the  drawer  of  a 
check  upon  it  by  reason  of  the  drawer  being 
its  depositor  or  customer,  the  relation  between 
the  bank  and  its  depositor  is  such  that  the 
bank  must  l>e  presumed  to  know  that  the 
signature  is  genuine  when  making  payment. 
The  case  of  Ellis  v.  Trust  Co.,  reported  in 
4  Ohio  St.  628,  recognizes  this  rule,  and  says 
the  foundation  for  it  is:  "The  party  is  sup- 
posed to  know  his  own  handwriting  in  the 
one  case,  or  that  of  his  customer  or  cori-e- 
spondent  in  the  other,  much  better  than  the 
holder  can;  and  the  law,  therefore,  allows 
the  holder  to  cast  upon  him  the  entire  re- 
sponsibility of  determining  as  to  the  genuine- 
ness of  the  instrument,  and,  if  he  fails  to 
discover  the  forgery,  imputes  to  him  negli- 
gence, and,  as  between  him  and  the  innocent 
holder,  compels  him  to  suffer  the  loss." 
After  conceding  the  general  doctrine  on  the 
subject,  the  court  proceeds  to  say  that  the 
holder  may  by  his  negligent  conduct  deprive 
himself  of  the  t)eneflt  of  tliis  rule,  and  thai  case 
was  decided  upon  the  ground  that  the  holder 
had  contributed  to  induce  the  payee  to  be- 
lieve the  paper  was  genuine.  All  the  cases 
cited  in  the  text-books  or  relied  on  by  the  ap- 
pellant, while  thoy  criticise  the  rule  as  harsh, 
only  make  the  particular  case  under  consider- 
ation an  exception  to  the  rule,  and  permit  the 
recovery  by  the  drawee  for  the  reason  that 
the  bolder  of  the  paper  receiving  the  money 
was  himself  neglectful,  and  caused  the  loss, 
or  by  his  conduct  made  the  drawee  believe 
the  paper  was  genuine.  These  cases  are  ex- 
ceptions to  the  rule,  but  all  recognize  the 
doctrine  that  where  the  parties  are  equally  in- 
nocent the  drawee  paying  the  money  must 
suffer  tile  loss.  The  two  cases — one  found  in 
22  Neb.  769,  36  N.  W.  Rep.  289,  of  First 
Nat.  Bank  v.  State  Bank,  and  the  other  of 
People's  Bank  v.  Franklin  Bank,  12  S.  W. 
Hep.  716 — go  further  in  discarding  the  rule 
than  any  cases  to  wliich  our  attention  has 
been  called ;  but  in  those  cases  the  banks  up- 
on which  the  checks  were  drawn  were  per- 
mitted to  recover  upon  the  ground  that  the 
banks  paying  the  checks  had  neglected  to 
make  the  proper  inquiry  as  to  the  identity  of 
the  holder,  who  was  a  stranger,  and  ttiat  this 
was  such  a  want  of  precaution  as  deprived 
the  bank  advancing  the  money  of  any  supe- 
rior equity  as  against  the  bank  upon  which 
the  checks  were  drawn  The  court  expressly 
says  in  the  Nebraska  case  that  the  loss  may 
therefore  be  traced  directly  to  the  negligence 
of  the  plaintiff  in  error.  Whether  the  facts 
of  those  cases  justified  the  conclusion  reached 
is  not  necessary  to  inquire,  as,  after  a  care- 
ful review  of  all  the  authorities,  it  is  found 
that  the  general  doctrine  fixing  the  liability 
on  the  drawee  in  such  cases  is  fully  sustained. 
In  the  case  of  Espy  v.  Bank,  reported  in  18 
Wall.  604,  the  money  was  paid  on  a  raised 
check,  neither  party  being  in  fault.  It  was 
hela  that  the  money  could  be  recovered  back 
as  having  been  paid  without  consideration. 
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The  principle  involved  fn  the  case  being  con- 
sidered was  not  discussed  in  that  case,  nor 
could  it  have  been  well  applied,  as  the  bank 
paying  the  monej could  not  be  presumed  to 
have  hml  Icnowledge  of  the  fraud  practiced  by 
the  holder  in  raising  the  amount  of  the  check 
that  had  been  given  by  its  regular  depositor. 
'VVe  find  no  court  as  rigid  in  adhering  to  the 
rule  that  a  bank  is  bound  to  know  the  signa- 
ture of  its  depositor  on  this  kind  of  paper  as 
the  supreme  court  of  the  United  Stales.  In 
Levy  V.  Bank,  1  Bin.  27,  a  forged  check 
drawn  on  a  bank,  and  accepted  and  carried  to 
the  credit  of  the  holder  when  the  fraud  was 
discovered,  in  a  few  hours  after,  and  it  was 
held  that  the  bank  was  the  losf-r.  And  the  su- 
preme court,  in  the  ciise  of  Bank  of  U.  S.  r. 
Bank  of  Georgia,  when  discussing  the  doc- 
trine that  the  acceptor  is  presumed  to  know 
the  drawer's  handwriting,  said:  "After 
some  research,  we  have  not  been  able  to  find 
a  single  case  in  wliich  the  general  doctrine 
thus  asserted  has  been  shaken,  or  even 
doubted;  and  the  diligence  of  the  counsel  for 
the  defendants  on  the  present  occasion  has 
not  been  more  successful  than  our  own." 
In  the  case  cited,  reported  in  10  Wheat.  333, 
the  Bank  of  Georgia  issued  originally  tite 
bank-notes  that  wlien  put  in  circulation  were 
fraudulently  altered.  The  Bank  of  the 
United  States,  coming  into  possession  of  the 
notes,  presented  them  to  the  Bank  of  Georgia; 
and  the  latter  received  them  as  genuine, 
placing  the  amount  to  the  credit  of  the 
United  States  Bank.  The  forgery  was  dis- 
covered, and  the  Bank  of  Georgia  claimed 
that  the  Bank  of  tlie  United  States  should 
kwe  the  money.  The  court  held  that  the 
Georgia  Bank  must  lose,  as  it  was  bound  to 
know  its  own  paper.  There  is  a  manifest 
distinction  between  the  last-named  case  and 
that  of  Espy  v.  Bunk,  reported  in  18  Wall. 
604  In  the  Case  of  Espy,  if  the  Cincinnati 
bank  had  recognized  the  name  of  the  drawer 
as  genuine,  it  could  not  well  have  known 
that  the  check  had  been  raised.  It  was  not 
the  bank's  own  check,  but  that  of  another; 
and  while,  as  between  parties  equally  inno- 
cent, it  is  presumed  to  know  the  signature  of 
Its  regular  customer  on  the  class  of  paper  in 
question,  it  is  not  presumed  to  know  that  the 
amount  is  all  correct,  or  that  no  fraud  has 
been  perpetrated  in  that  regard. 

While.it  rests  upon  one  signing  his  own 
name,  or  that  of  a  bank  affixing  its  si<{nature. 
to  notes  to  pass  as  current  money,  to  know 
that  the  signature  is  genuine,  it  also  rests 
on  a  bank,  where  checks  are  drawn  upon  it 
in  the  name  of  its  customer,  to  know  his  sig- 
nature; and,  instead  of  the  party  to  whom 
the  money  is  paid  being  required  to  show 
negligence  in  the  bank  paying  the  money, 
it  devolves  on  the  drawee  to  show  negli- 
gence in  the  indorser  or  holder  who  in 
good  faith  has  received  the  money  before  the 
drawee  can  escape  liability.  When  the  par- 
ties are  equally  innocent  the  drawee  is  the 
loser.  There  is  no  precedent  in  this  court 
on  the  question.    Still,  we  are  not  inclined 


to  follow  the  views  of  text- writers,  in  the 
face  of  so  many  adjudications  on  the  subject, 
and  with  no  c<tse  presented  that  goes  further 
than  to  modify  the  rule  in  cases  where  bad 
faith  or  negligence  is  to  be  attributed  to  the 
holt^er  or  indorsee  when  taking  the  check. 
Besides,  it  appears  from  the  Bndingof  facta 
in  tills  case  that  Burgess,  the  real  depositor, 
and  whose  name  has  been  forged,  lived  near 
Georgetown,  in  which  the  appellant  is 
located,  and  was  one  of  its  largest  depositors. 
These  checks  were  continued  to  be  paid  dur- 
ing a  period  of  nearly  five  months  before  the 
forgery  was  discovered, — a  fact,  it  seems  to 
us,  that  should  be  decisive  of  this  case;  and 
while  the  appelhint,  by  its  officers,  was  act- 
ing all  the  while  in  the  best  of  faith,  believ- 
ing that  the  signature  of  Burgess  was  genu- 
ine, the  length  of  time  these  checks  were  be- 
ing received  for  collection,  and  paid  without 
question,  by  the  appellant,  must  necessarily 
fix  the  responsibility  where  it  was  placed  by 
the  court  below.  The  judgment  denying  the 
right  of  recovery  by  the  appellant  is  therefore 
affirmed. 


COQUABD  0.  WeSNBE  Ot  ol, 

{Suprwne  Court  of  MisBOurt.    Horoh  10,  1800.) 

BaIUIBRT— COBPOKATS  SlOOK. 

Plaintiff  and  others  boueht  shares  of  stock 
which  were  included  in  a  certificate  standing  in 
the  name  of  E.  Gaoh  purchaser  paid  his  share  ot 
the  purchase  to  defendants,  who  paid  it  over  to 
£. ,  and  received  the  certificate  from  him.  Defend- 
ants then  signed  a  paper,  stating  that  they  had  re- 
ceived from  plaintiff  the  number  of  shares  boaght 
by  him,  and  agreeing  "to  forward  the  same  to  W., 
[tbe  office  of  the  company,]  for  the  purpose  ot  trans- 
fer, and  •  •  *  to  deliver  new  certificate  to  him 
[plaintiff]  as  soon  as  received. "  Held,  that  the  ro- 
oelpt  showed  a  bailment  to,  and  not  a  sale  by,  de- 
fendants. 

Appeal  from  St.  Louis  circuit  court;  L> 
B.  VALUANT,  Judge. 

H.  A.  Clooer,  for  appellant.  Qeo.  W. 
Taxusig,  for  respondents. 

Black,  J.  The  plaintiff, Coquard,  brought 
this  suit  against  Wernse  &  Dieckman,  to 
recover  S2,805.32,  that  being  the  amount 
which  he  paid  them  for  400  shares  of  stock 
ib  the  Pan  Electric  Telephone  Compiiny,  oa 
tlie  ground  that  they  failed  to  deliver  the 
the  stock  within  a  reasonable  time  after  the 
purchase.  The  evidence  for  the  plaintiff  is 
to  the  effect  that,  after  some  conversations 
between  himself  and  the  defendant  Wernse, 
he  agreed  to  take  400  shares  of  tbe  stock,  and 
then  paid  defendants  therefor  the  sum  ot 
62,805.32,  and  received  from  them  the  fot 
lowing  receipt: 

"Received  of  L.  A.  Coquard,  January  25th, 
1886,  St.  Louis,  Missouri,  400  shares  of  the 
Pan  Electric  Company  Telephone  stock,  pa- 
rent company.  The  same  is  included  in  a 
certain  certiBcate  of  said  company,  numbered 
29,  for  one  thousand  shares,  dated  April  80th, 
1866,  issued  to  B.  F.  Looney.  We  agree  to 
forward  the  same  to  Washington,  D.  C,  fot 
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the  purpose  of  transfer,  and  agree  to  deliver 
new  certificate  to  him  as  soon  as  received. 

"WeRNSE  &  DiECKMAN. 

«X)8hare8,at7doUars. «3,800  00 

Expenses 5  83" 

The  plaintiff  made  repeated  demands  for  a 
certificate  for  tlie  400  shares,  and  finally,  on 
the  2d  March,  1886,  made  a  formal  demand 
for  a  certificate,  or  a  return  of  the  purchase 
price  with  interest.  The  evidence  for  the 
defendants  is  to  the  effect  that  James  Ed- 
wards had  for  sale  a  certificate  for  1,000 
shares  of  Pan  Electric  Telephone  stock,  and 
finally  proposed  to  take  seven  dollars  per 
share.  Wernse  says  Ck>quard  was  to  take  400 
shares,  J.  &  J.  Taussig  200  shares,  Wernse 
&  DIeckman  200  shares,  A.  J.  WeU  100 
shares,  and  James  Edwards  100  shares;  that 
the  certificate  for  the  1,000  sliarps  was  tiand- 
ed  to  him,  and  be  saw  it  contained  a  provis- 
ion to  the  effect  that  it  was  not  transferable, 
except  with  the  consent  of  the  president  and 
secretary  of  the  company;  that  he  showed 
the  certificate  to  plaintiff,  who  said  he  was 
satisfied  the  company  could  not  enforce  the 
clause;  and  that  it  was  after  this  that  the 
plaintiff  paid  the  money,  and  received  tlie  re- 
ceipt from  Wernse  &  Dieckroan.  He  says: 
"We  got  the  1,000  shares  at  seven  dollars 
per  share, — all  of  us  together.  We  all  bought 
it  together,  as  I  understood  it."  Plaintiff 
says  he  did  not  see  the  certificate  until  after 
he  had  purchased  and  paid  for  the  400  shares. 
Defendants  received  the  money  from  the  per- 
sons above  named,  and  paid  it  over  to  the 
person  from  whom  the  certificate  for  the 
1,000  shares  was  purchased,  reserving  no  fee 
as  compensation.  They  then  sent  the  certifi- 
cate to  the  company  at  Washington,  D.  C, 
with  a  request  that  new  certificates  be  issued 
to  the  various  purchasing  parties,  but  the  com- 
pany declined  to  consent  to  the  transfer;  and 
it  was  not  until  February,  1887,  that  a  cer- 
tificate for  the  400  shares  could  be  procured 
in  tlie  name  of  the  plaintiff.  He  then  de- 
clined to  accept  the  stock.  The  plaintiff 
asked,  and  the  court  refused  to  give,  this  in- 
struction: "And  the  court  further  declares 
that,  by  the  terms  of  said  paper  given  in  evi- 
dence, the  same  constituted  a  contract  be- 
tween plaintiff  and  defendants,  whereby  de- 
fendants sold  to  plaintiff  400  shares  of  the 
capital  stock  of  the  Pan  Electric  Telephone 
Company,  to  be  delivered  in  a  new  certificate 
as  soon  as  received,  but  within  a  reasonable 
time."  The  contractor  receipt  simply  states 
that  the  defendants  received  from  the  plain- 
tiff 400  shares  of  stock  included  in  the  certif- 
icate for  1,000  shares,  which  is  described.  It 
assumes  that  plaintiff  liad  in  some  way  be- 
come tlie  owner  of  the  400  sliares,  and  the 
defendants  thereby  agree,  and  only  agree,  to 
forward  the  certificate  to  Washington  for  the 
purpose  of  procuring  a  transfer  and  new  cer- 
tificates. By  it  the  defendants  constitute 
themselves  bailees  only  for  certain  purposes, 
which  are  clearly  specified.  The  receipt  does 
not  profess  to  set  out  the  terms  of  any  sale. 


The  instruction  was  therefore  properly  re- 
fused. 

The  terms  of  sale  can  only  be  ascertained 
by  a  resort  to  the  parol  evidence,  and  that 
evidence  is  conflicting.  On  the  one  hand,  it 
tends  to  show  a  sale  of  400  shares  by  defend- 
ants to  plaintiff  for  82,800,  and  a  tailavB  of 
the  defendants  to  deliver  the  stock.  On  the 
other  hand,  it  tends  to  show  that  the  plaintiff 
purchased  a  specified  interest  in  the  particti- 
lar  certificate,  and  that  he  gut  all  he  contract- 
ed for.  Xo  instructions  were  asked  upon 
this  parol  evidence,  and  there  is  therefore 
nothing  further  before  us  for  review.  The 
judgment,  which  was  for  the  defendants,  is 
athrmed. 

Barclay,  J.,  not  sitting.  The  other  judges 
concur. 


BROvn?  V.  Weldon  et  al. 
ISupreme  Covrt  of  MUsovH.  Feb.  24, 1890.) 
Sal.!— AonoN  lOR  Prics— Bbbaoh  of  Wabbajitt. 
In  an  action  on  a  note  given  for  the~prloe  of 
a  chattel  bought  for  a  particular  purpose,  wheth- 
er on  an  express  or  implied  warranty,  with  or 
without  fraud,  it  is  not  necessary  that  the  pur- 
chaser should  return  the  article,  or  offer  to  retura 
it,  or  rescind  the  contract,  or  that  such  article 
should  be  wholly  worthless,  in  order  that  he  may 
avail  himself  of  his  plea  of  a  failure  of  considera- 
tion :  but  if  he  retains  the  article,  and  does  not  of- 
fer to  retnm  it,  and  such  article  is  not  wholly 
worthless,  such  plea  can  avail  him  only  to  the  ex- 
tent of  the  difference  between  the  value  of  the  ar- 
ticle, had  it  been  what  it  was  represented  to  be^ 
and  its  value  such  as  it  is  shown  to  be. 

Appeal  from  circuit  court,  Daviess  county; 
Charles  H.  S.  €k>ODHAN,  Judge. 

Case  certified  from  Kansas  City  court  ot 
appeals. 

Crosby  Johnson,  for  appellant.  Mr.  Rush, 
for  respondents. 

Brace,  J.  In  this  case  the  judgment  of 
the  circuit  court  of  Daviess  county  in  favor 
of  the  defendants,  on  appeal  to  the  Kansas 
City  court  of  appeals,  was  reversed,  and  the 
case  remanded.  But,  one  of  the  judges  of 
said  court  of  appeals  being  of  the  opinion 
that  the  decision  of  the  majority  of  the  court 
rendered  therein  is  contrary  to  a  previous  de- 
cision of  the  supreme  court,  the  cHUse  was 
certifled  to  this  court  under  the  provisions  of 
section  6  of  the  constitutional  amendment  of 
1884,  (1  Bev.  St.  1889,  p.  88.)  The  case, 
fully  reported  in  27  Mo.  App.  251.  was  care- 
fully considered  by  the  court  of  appeals,  and 
correctly  decided,  and  we  deem  it  necessary 
only  to  consider  the  point  of  difference  be- 
tween the  majority  and  minority  of  the  court, 
as  distinctly  brought  out  in  the  first  para- 
graph of  Judge  Philips'  opinion,  in  which 
tie  says:  "I  cannot  concur  in  so  much  of  the 
opinion  of  my  associate.  Judge  Hall,  as 
seeks  to  maintain  that  the  instructions  given 
for  defendants  asserted  error  in  directing  a 
verdict  for  defendants,  if  the  jury  fonnd  from 
the  evidence  that  the  horse  and  jack  were 
worthless  for  the  purpose  for  which  they 
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were  sold  and  bought,  although  they  might 
he  of  some  value  for  some  other  purpose;" 
and,  in  support  of  the  correctness  of  the  prop- 
osition asserted  by  the  instructions,  cites 
Barr  v.  Baker,  9  Mo.  850;  Murphy  v.  Gay, 
37  Mo.  535;  and  Compton  v.  Parsons,  76  Mo. 
455.  The  last  two  cases,  so  far  as  they  are 
authority  in  this  contention,  rest  upon  the 
flrst.  and  the  whole  upon  this  expression  in 
the  opinion  in  Barr  v.  Baker,  supra:  "If  the 
article  which  forms  the  consideration  of  the 
note  be  worthless,  for  the  purpose  for  which 
it  was  purchHsed,  the  consideration  has 
wholly  failed,  although  it  may  lie  of  some 
value  for  another  purpose. "  In  that  opinion 
it  will  be  observeid  that,  having  disposed  of 
the  instructions  upon  the  first  plea,  (that  the 
note  was  obtained  by  fraud,  covin,  and 
misrepresentation,)  which  included  one  of 
plaintiff's  instructions  refused,  the  second, 
third,  and  fourth  given  for  the  plaintiff,  and 
the  second  and  fourth  given  for  the  defend- 
ants, the  learned  judge  disposes  of  the 
other  instructions  in  tiie  last  paragraph  of 
the  opinion  thus:  "The  second  ground  of  de- 
fense, to-wit,  the  failura  of  the  consideration 
of  the  note,  was  properly  placed  before  the 
Jury  by  the  other  instructions  given."  The 
remainder  of  the  paragraph,  in  which  occura 
the  expression  ci^,  and  which  is  the  cause 
of  the  present  contention,  is  argument  in 
support  of  this  disposition  of  these  instruc- 
tions. Now,  what  issue  did  these  other  in- 
structions "properly  place  before  the  jury?" 
They  are,  on  behalf  of  the  defendant:  "(1) 
If  they  shall  believe  from  the  evidence  in  the 
cause  that  the  note  sued  on  was  given  by  tlie 
defendants  for  the  price  of  a  jackass  sold  to 
the  defendants  by  plaintifTs  assignor,  and 
that  said  Jack  was  wholly  valueless,  they 
should  find  for  defendants.  (5)  If  they  shall 
believe  that  the  jack  sold  was  wholly  value- 
less, no  return,  or  offer  to  return,  the  jack 
was  necessary,  in  order  to  entitle  the  defend- 
ants to  avail  tliemaelves  of  the  defense  of 
ftiilure  of  consideraiion."  And  on  behalf  of 
plaintiff:  "(1)  If  the  jury  believe  that  the 
jack  was  the  consideration  of  the  note,  and 
was  worth  anything,  and  that  the  defendant 
has  failed  to  give  notice  of  his  defects  in  a 
reasonable  time  to  the  plaintiff,  or  to  return 
the  same,  then  he  is  presumed  to  have  acqui- 
esced in  the  defect,  and  is  not  entitled  to  any 
deduction  from  the  amount  of  tlie  note."  By 
these  instructions  the  jury  could  not  possibly 
have  found  for  the  defendant  upon  any  other 
theory  than  that  the  jackass  was  wholly 
worthless.  The  remarks  of  the  judge  argu- 
endo, "for  the  purpose  for  which  it  was  pur- 
chased, although  it  may  be  of  some  value  for 
anotlier  purpose, "  was  outside  the  issue  de- 
cided, and  mere  obiter  dicta,  and  ought  not 
to  he  authority,  if  incorrect  in  principle.  The 
case  was  rightly  decided.  The  instructions 
were  based  upon  the  evidence  that  the  jack- 
ass was  worthless  for  breeding  purposes; 
that  that  was  the  purpose  for  which  he  was 
bought;  and  that  was  the  only  purpose  for 
which  a  jackass  was  worth  anything. 


In  Murphy  t.  Gay  the  oourt  said:  "The 
evidence  tended  to  show  the  pipe  was  defect- 
ively made,  unfit  for  the  uses  for  which  It 
was  oi-dered,  and  worthless  for  any  pur]}ose 
but  old  iron;"  which  is  but  another  form  of 
saying  that  the  pipe  was  of  no  appreciable 
value  fur  any  purpose.  The  case  of  Barr  v. 
Baker  is  cited  in  that  opinion  in  support  only 
of  the  proposition  that,  in  order  to  maintain 
the  defense  of  failure  of  consideration,  tlie 
defendant  was  nut  "bound  to  retarn,  or  offer 
to  return,  the  goods  at  all."  To  the  same 
purpose  is  Murphy  v.  Gay,  cited  in  Compton 
V.  Parsons;  and  while  in  this  latter  case  the 
remark  is  made  that,  "if  the  'water  drawer' 
was  worthless  for  the  purposes  for  which  it 
was  purchased,  this  was  a  valid  defense,  as 
showing  an  entire  failure  of  consideration; 
and  this,  whether  defendant  returned,  or  of- 
fered to  return,  the  machine  or  not,  or  failed 
to  notify  plaintiff  of  its  worthlessness." 
This  remark  must  be  read  in  the  light  of  the 
fact  that  the  case  was  an  action  in  a  justice's 
court  for  the  price  of  a  patent  device  to 
water  stock,  and  that,  if  it  was  worthless  for 
that  purpose,  it  is  not  conceivable  that  it 
would  have  any  appreciable  value  for  any  other 
purpose.  In  view  of  the  actual  points  de- 
cided in  these  cases,  considered  in  connection 
with  the  other  authorities  cited  In  the  opin- 
ions delivered  in  tliis  case,  and  the  legislative 
provisions  for  the  defense  of  a  total  or  partial 
failure  of  consideration  in  the  practice  act, 
this  rule  of  law  may  be  deduced,  though  not 
entirely  reconcilable,  perhaps,  with  the  logic 
of  either  Judge  Hall  or  Judge  Philips: 
That  while,  in  an  action  upon  a  promissory 
note  given  for  the  purchase  price  of  a  chattel 
bought  for  a  particular  purpose,  whether 
Jipon  an  express  or  implied  warranty,  with  or 
without  fraud,  it  is  not  necessary  that  the 
purchaser  should  return  the  article,  or  offer 
to  return  it,  or  to  rescind  the  contract,  or 
that  such  article  should  be  wholly  worthless, 
in  order  that  he  may  avail  himself  of  his  plea 
of  a  failure  of  consideration,  yet  if  he  retains 
the  article,  and  does  not  offer  to  return  it, 
and  such  article  is  not  wholly  worthless,  such 
plea  can  avail  him  only  so  far  as  to  defeat  a 
recovery  on  the  note  to  the  ^tent  of  the  dif- 
ference between  the  value  of  the  article,  bad 
it  been  such  as  it  was  represented  to  be,  and  its 
value  such  as  it  is  shown  really  to  be.  The 
dicta  in  Barr  v.  Baker  ought  not  to  stand  in 
the  way  of  the  application  of  this  just  and 
reasonable  rule  to  the  plea  of  failure  of  con- 
sideration in  cases  like  the  one  in  hand.  That 
it  Is  sound  in  principle,  and  consistent  with 
legislation  and  precedent  in  this  state,  we 
thinl\  is  successfully  maintained  in  the  opin- 
ion of  Ellison,  J.  It  follows  that,  as  an  ab- 
stract proposition,  the  clause  in  the  instruc- 
tions given,  wherein  the  jury  were  directed 
to  find  for  the  defendant,  if  they  find  that  the 
horse  and  jack  were  not  of  any  value  for  the 
purpose  for  which  defendant  purchased  them, 
although  they  may  find  such  horse  and  jack 
were  of  some  value  for  another  and  different 
purpose,  must  be  condemned.    As  the  case 
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must  be  reversed  In  any  event,  it  would  be  gu- 
perfluous  to  inquire  whether,  on  theevldence, 
the  error  was  of  such  a  prejudictnl  character 
as  alone  to  furnish  reversible  error.  The 
judgment  of  the  Kansas  City  court  of  ap- 
ppals,  reversing  the  judgment  of  the  circuit 
court  of  Daviess  county,  is  afflrnied.  All 
concur. 


BuLUOi  0.  LiNZEE  et  ai. 
iSupreme  Caart  of  MlumtH.  March  10,  ISDOk) 
Pariitioit — Appeal — Pikai.  Jusohbkt. 
In  partition  prooeedinss  a  Judgment  for  par- 
tition and  order  of  gale  are  Interlocutory  merely, 
tad  are  not  final  jadBmenU,  within  the  meaning 
of  Rev.  St.  Mo.  1889,  f  7184,  providing  that  appeals 
and  writs  of  error  will  lie  from  a  final  judgment  In 
partition  proceedings. 

Appeal  from  circuit  court,  Jasper  county; 
J.  D.  Perkins,  SpKjial  Judge. 

Jos,  Cravens  and  U.  W.  Maxioell,  for  ap- 
pellants.   Harding  &  Buller,  for  respondent. 

Barclay.  J.  This  is  an  action  for  the 
partition  of  certain  lands  in  Jasper  county. 
It  was  tried  upon  pleadings  which  show  that 
the  title  to  an  undivided  one-Hfth  of  the  prop- 
erty is  disputed,  the  ownerahip  of  the  residua 
being  uncontested.  Upon  a  heai-ing,  the  trial 
court  found  for  plaintifF  as  to  the  one-lifth 
tnterest  in  controversy,  and  entered  an  inter- 
locutory judgment  in  piirtition  accordingly, 
with  an  order  of  sale.  After  unavailing  mo- 
tions for  new  trial  and  in  arrest,  the  defend- 
ant, against  whom  that  finding  stood,  ap- 
pealed to  this  court.  No  sale,  or  report  Of 
9ale,  or  order  of  distribution,  or  any  furtlier 
action  by  the  trial  court,  was  had.  It  has 
long  been  the  law  of  this  state  that  a  judg- 
ment that  partition  be  made,  ascertaining 
the  interests  of  the  parties  litigant,  and  or- 
dering a  division  of  the  laud  In  kind,  is  mere* 
ly  Interlocutory,  and  not  reviewable  by  ap- 
peal, until  action  bad  by  the  trial  court  on 
the  report  of  the  commissioners  in  partition. 
Gudgell  V.  Mead,  (1843,)  8  Mo.  54;  McMur- 
try  v.  Glascock,  (1855,)  20  Mo.  432;  Stephens 
V.  Hume.  (1857.)  25  Mo,  349;  Ivory  v.  De- 
lore,  (1858,)  26  Mo,  505;  Papin  v.  Blumen- 
thal,  (1867,)  41*Io.  439;  State  v.  Sutterfleld, 
a873,)  54  Mo.  394;  Stricltler  v.  Tracy,  (1877.) 
66  Mo.  466.  But  prior  to  the  enactment  of 
sections  7174  and  7184,  Kev.  St.  1889,  (sec- 
tions 89  and  58,  c.  152,  Gen.  St.  1865,)  as  now 
worded,  a  judgment  of  that  nature,  which 
ordered  a  s^ile  of  the  property,  instead  of  a 
division  in  kind,  was  held  by  this  court  to  be 
sulflciently  final  for  the  purposes  of  a  review 
under  the  law  then  existing.  Durham  v. 
Darby,  (1864.)  34  Mo.  447.  Since  the  amend- 
ment of  the  statutes  on  the  subject  into  their 
present  form,  it  has  been  declared,  with  more 
or  less  positiveness,  in  a  number  of  cases, 
that  such  a  judgment,  ordering  a  sale,  is  of 
no  greater  tlnality  than  one  directing  a  parti- 
tion in  kind,  and  that  neither  will  support  an 
appeal.  The  partition  must  be  perfected  by 
the  final  report,  required  t>y  law.  and  action 
thereon  by  ttie  trial  court,  before  the  case  can 


regularly  be  the  subject  of  appellate  r«vl«w. 
This  is  the  result  of  repeated  decisions,  which 
should  be  accepted  as  settling  the  rule.  Par- 
kinson V.  Gaplinger,  (1877,)  65  Mo.  290; 
Murray  v.  Yates,  (1880.)  73  Mo.  18;  Turpin 
v.  Turpin,  (1885,)  88  Mo.  337;  Harbison  v. 
Sanford,  (1886,)  90  Mo.  481,  8  S.  W.  Kep.  20; 
St  Josepli.  etc.,  By.  Co,  v.  Hannibal,  etc.. 
By.  Co.,  (1887,)  94  Mo.  642,  6  S.  W.  Bep. 
691;  Hollo  way  v.  Holloway.  (1888,)  97  Mo. 
628, 11 S.  W.  Rep.  283.  A  remark  was  road* 
in  Holladay  v.  Langford,  (1885,)  87  Mo.  582. 
and  repeated  in  Bobb  v.  Graham,  (1886,)  89 
Mo.  207,  1  S.  W.  Rep.  90,  which  seems  to 
give  some  effect  to  the  ruling  in  Durham  y. 
Darby,  (1864.)  84  Mo.  447,  (concerning  tl>8 
finality  of  an  order  of  sale.)  as  a  correct  in- 
terpretation of  the  law  now  in  force.  The 
change  In  the  statutes  noted  in  Hinds  t. 
Stevens,  (1870,)  45  Mo.  211,  and  in  Murray 
v.  Yatea,  (1880.)  78  Mo.  13,  was  overlooked. 
The  remark  is  out  of  line  with  many  decis* 
ions  above  mentioned,  in  which  the  learned 
judge  who  made  it  concurred.  It  is  evident- 
ly an  inadvertence,  and  should  not  be  consid- 
ered as  authority.  The  appeal  in  the  cmbs  at 
bar  is  premature.  As  the  merits  of  the  cause 
are  not  now  properly  before  us  for  review, 
we  refrain  from  any  expression  of  opinion  re- 
garding them.  We  all  agree  that  the  appeal 
should  be  dismissed,  and  it  is  so  ordered. 


CiTT  OF  St.  Louis  v.  Thierry  et  al. 
{Supreme  Court  of  Mitsowri.    March  10, 1300.) 


HimlCIFAI.  OOSPOKATIONS  — Obdikascbb — Si 

CoNKEonoirs— Actions. 
St.  Louis  city  ordinanoa  TXo.  10,977,  |  Si,  pro- 
vides that  no  person  shall  connect  a  private  sewer 
with  a  public  sewer  without  a  permit  from  the 
sewer  oommlsaioaer,  and  that  these  permita  shall 
be  issued  only  to  such  persons  as  shall  give  bond 
as  required  by  the  ordinance.  Section  S  provides 
that  any  person  desiring  to  work  under  such  per- 
mits shall  give  a  bond  In  the  sum  of  tSOO,  condl- 
Uoned  that  he  will  faithfully  comply  with  tha 
regulations  of  the  sewer  oommissioner  and  the 
requirements  of  the  ordinance,  and  that  he  will  be 
responsible  for  the  acts  of  his  employes  in  snch 
work.  Defendants,  as  prinoipala  and  sureties, 
executed  a  bond  ooaditioaed  aa  required  by  the  or- 
dinance. A  permit  to  connect  a  drain  from  tha 
g remises  of  one  S.  with  the  district  sewer  was 
isued  to  the  principals  on  suoh  bond,  and  under 
cover  thereof  they  connected  a  drain  from  the 
premises  of  certain  adjoining  owners  with  the 
sewer  instead  of  the  premises  of  S.,  as  designated 
in  the  permit.  Held,  that  this  was  a  breach  of 
the  bond,  defendants'  liability  for  whioh  was  not 
affected  by  the  fact  that  the  ordinanoa  declares 
any  violation  of  the  bond  to  be  a  misdemeanor. 

Appeal  from  St.  Lotils  circuit  court. 

This  action  was  brought  by  the  city  of  St. 
Louis  against  Edward  Thierry  and  Charles 
Thierry  as  principals,  and  Charles  H.  Peck 
and  John  C.  Black  as  sureties,  on  a  bond  for 
the  faithful  performance  of  the  duties  of  said 
principals,  as  drain  layers,  under  the  ordi- 
nances of  the  city.  There  was  judgment  for 
defendants  on  demurrer,  and  pMntiff  ap- 
pealed. 

L.  Bell,  for  appellant.  H.  A.Hamnler 
and  C.  Y.  Scott,  for  respondents. 35 IC 
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Bat.  C.  J.  Tills  is  an  action  by  the  city 
of  St.  Louis  to  recover  damages  for  the  breach 
of  a  certain  bond  executed  by  the  defendants. 
A  demurrer  on  the  part  of  defendants  to  the 
amended  petition,  on  the  ground  that  the 
same  did  not  state  a  cause  of  action,  was  sus- 
tained.  and,  plaintiff  declining  to  plead  far- 
ther, final  judgment  on  the  demurrer  was 
given  for  defendants,  from  which  the  city 
has  a]^>eailed.  The  only  question  involved, 
therefore,  is  whether  the  amended  petition 
states  a  good  cause  of  action.  Ordinance  No. 
10,977  of  the  city,  set  out  in  hoc  verba  in  the 
amended  petition,  establishes,  among  other 
things,  regulations  and  conditions  for  con- 
necting private  sewers  with  public 'and  dis- 
trict sowers.  Section  2  provides,  so  far  as 
we  need  now  notice,  that  no  person  shall 
connect  any  private  sewer  with  any  public  or 
district  sewer,  except  in  pursuance  of  a  per- 
mit so  to  do,  issued  by  the  sewer  commis- 
sioner: that  these  perm  its  will  only  be  issued 
to  such  persons  as  have  given  bond  as  re- 
quired by  the  ordinance;  and  that,  if  the 
property  to  be  drained  has  been  assessed  for 
the  construction  of  district  sewers,  no  per- 
mit for  Its  connection  with  a  public  or  dis- 
trict sewer  shall  be  issued  until  such  assess- 
ment bits  been  paid.  Section  3  of  said  ordi- 
nance provides  as  follows:  "Sec.  S.  Any 
person  desiring  to  work  under  permits  from 
the  sewer  commissioner  shall  first  tile  with 
the  city  register  a  bond  in  the  sum  of  five 
hundred  dollars,  with  two  secoiities,  to  be 
approved  by  the  inwyor,  said  bond  to  be  con- 
ditioned tbat  be  will  in  all  work  of  con- 
structing private  sewers,  and  eunnecking  tlie 
same  with  public  and  district  sewers,  faith.- 
fnlly  cenply  with  all  legnlatioos  and  in- 
•tnictions  tk  the  sewer  ccmiuissionn:,  or  his 
duly  autboiiMd  agents,  in  referenoe  to  such 
work,  and  all  the  requirements  of  this  ordi- 
nance, and  will  enforea  tlie  same  upon  Itis 
nnplojres,  and  hold  hlmarif  responsible  for 
all  their  acU;  and  in  case  any  work  under  a 
permit  shall  be  improperiy  done,  and  In  Tio> 
latiott  o<  the  foregoing  ounditiona,  or  in  case 
or  any  damage  to  any  public  or  district  sewer 
caused  by  sudi  violation,  either  on  the  part 
ot  the  person  to  whom  the  permit  is  issued 
or  his  employe,  the  sewer  commissioner  shall 
have  the  right  to  reconstruct  such  defective 
work  and  repair  such  damage,  and  the  whole 
cost  thereof,  together  with  the  costs  of  suit, 
shall  be  recovered  by  the  city  of  St.  Loul»  by 
suit  on  such  bond.  U  any  one  who  has  giv- 
en bond  as  hereinbefore  provided  afaall  vio- 
late any  of  the  oonditiona  of  snid  bond,  ttie 
sewer  commissioner  may  refuse  to  grant  any 
further  permita  until  ail  improper  or  defect- 
ive work  done  by  him  shall  have  been  re- 
paired, and  »U  expense  which  may  have  been 
cansed  to  the  city  by  such  work  shall  have 
been  paid  into  the  city  tieaenry."  Defend- 
ants, as  principals  and  sui'etiee,  executed  a 
bond  as  required  by  the  said  section,  being 
the  bond  sued  on,  and  in  words  and  figures 
as  foHowe:  "Know  all  men  by  these  pres- 
eals,  that  wet  Edward  Tliierry  and  Charles 


Tliierry  (Edward  TMerry  ft  Co.)  aa  princi- 
pal, and  ChMfleaeH.  Peck  at>d  John  C.  Black 
as  securities,  are  held  and  firmly  bound  un- 
to the  city  of  St.  Louis  in  the  sum  of  five 
hundred  dollars,  to  the  payment  of  whieta 
well  and  truly  to  be  made  we  bind  ourselves, 
our  heirs,  executors,  and  administrators. 
Witness  our  hands  and  seals  this  12th  day  of 
July,  A.  D.  188U.  Tlie  condition  of  the  fore- 
going obligation  ia  soeh  tbat  whereas,  the 
said  Edward  TMerry  and  Charles  W.  Tliler- 
ry  are  doing  business  as  drain  layers,  neces- 
sitating the  uncovering  of  public  and  district 
sewers,  and  connecting  private  drains  there- 
with: now,  therefore,  if  the  said  £dward 
Thierry  and  Charles  Thierry  shall,  in  all 
work  of  connecting  private  drains  with  pnt^ 
lie  and  disti-ict  sewers,  faithfully  comply 
with  all  regulations  and  Instruction*  ot  the 
sewer  commissioner  or  bis  duly-authorized 
agents,  and  all  requirements  of  ordinance  Na 
1U,977,  approved  January  23,  1879,  and  shall 
enforce  the  same  upon  all  their  employes, 
and  hold  themselves  responsible  fen:  all  their 
sets,  then  this  obligation  to  be  void:  otherwise 
to  be  of  foil  force  and  effect."  The  breach 
thereof  alleged  is  that  defendants  Edward 
Thierry  and  Charles  Thierry  obtained  from 
the  sewer  commissioner  of  the  dty  a  permit 
to  lay  a  private  sewer  from  the  premises  of 
one  Schmidt,  in  block  No.  755,  to  the  district 
sewer.  In  said  block;  and  that  under  cover 
of  said  permit,  and  without  anthority  so  te 
do,  and  in  violation  of  said  ordinance,  de> 
feiidants  connected  the  adjoining  premises 
of  certain  other  designated  owners  with  said 
sewer,  instead  of  the  premises  owned  by  said 
Schmidt,  for  which  the  permit  in  queslioB 
was  granted. 

The  facts  alleged,  if  true,  as  they  are  con- 
ceded to  be  for  the  purpose  of  the  demurrer, 
show  a  violation  of  the  permit  which  was  to 
connect  the  premises  of  Schmidt  only,  and  a 
violation  of  the  ordinance  which  forbade  tite 
making  or  establishing  any  connection  be- 
tween private  and  public  sewers,  without  a 
permit  so  to  do  from  the  commissioner.  The 
said  act  was  therefore  unlawful,  and  is  man- 
ifestly embraced  within  the  letter  of  the  bond, 
which  is  conditioned  that  the  obligors  therein 
will  faithfully  comply  with  all  the  require- 
ments of  the  ordinance.  In  view  of  the  lan- 
guage of  the  bond  itself,  as  well  as  that  coi> 
tained  in  the  ordinance,  it  is,  we  apprehend, 
a  strained  construction  which  would  lim^ 
the  obligation  to  work  lawfully  done  nnder 
a  permit,  which  is  the  contention  made  in 
this  court  in  behalf  of  defendants.  The  con- 
tractors for  these  private  drains  undertake  to 
connect  them  with  the  public  or  district  sew- 
ers under  the  authority  of  this  ordinance,  and 
to  comply  with  its  requirements,  and  give 
their  bund  so  to  do,  and,  if  they  make  bu(^ 
connections  in  violation  of  the  ordinance, 
they  are  manifestly  guilty  of  a  breach  of  the 
bond.  This  is,  we  think,  the  plain  import  aa 
well  as  the  express  terms  of  the  bond  and 
the  ordinance  in  question.  Defendants  say 
that  they  are  not  liable  on  the  bond,  because 
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the  act  alleged  in  the  amended  petition  is  a 
miBdemeanor  under  sectiow  7  of  the  ordi- 
nance. But  this  construction,  we  appreliend, 
would  make  the  bond  altogether  worthless, 
as  that  section  imposes  a  fine  for  any  viola- 
tion of  the  provisions  of  the  ordinance,  and 
by  its  terms  would  include  violations  by  par- 
ties working  under  such  permits  or  other- 
wise. The  city  in  this  proceeding  is  seeking 
to  recover  on  the  bond,  and  is  not  proceed- 
ing against  defendants  for  any  misdemeanor 
as  provided  in  said  section  7.  We  see  no 
reason  why  the  parties  may  not  be  liable  on 
the  bond  in  this  civil  action  to  recover  the 
damages,  if  any  sustained,  by  a  breach  there- 
of, notwithstanding  the  penal  provision  of 
section  7,  subjecting  the  party  to  a  flne  for  a 
Tiolatlon  of  the  ordinance.  While  the  same 
facts  may,  to  some  extent,  be  involved  in 
both,  these  proceedings  may  not  constitute 
any  bar  or  defense  Lo  each  other.  But,  as 
said  before,  so  far  as  appears  there  is  no  pros- 
ecution by  the  city  for  said  offense,  and  we 
need  not  now  consider  whether  the  prosecu- 
tion for  the  misdemeanor  and  this  civil  ac- 
tion may  be  concurrently  commenced  and 
proceed  pari  pastu.  We  are  therefore  of 
opinion,  and  so  hold,  that  the  amended  peti- 
tion states  a  good  cause  of  action,  and  that 
the  action  of  the  trial  court,  in  sustaining 
said  demurrer,  was  error,  for  which  its  judg- 
ment ought  to  be  reversed,  and  the  cause  re- 
manded for  a  new  trial,  and  it  is  accordingly 
80  ordered.    All  concur. 


CoBET  V.  Chicago,  B.  &,  K.  C.  Bt.  Co. 

(Supreme  Court  of  Ml*»ourU    March  10,  1800.) 

IUn.BOAJ}  COMPANIKg  —  EmiNEST  DOMAIN  —  Pbo- 
OEDU  K  E  — CoMFENg  ATION. 

1.  The  general  railroad  law  of  Uigsonrt,  (1  Rev. 
8t.  1855,  pp.  414-117,  H  18,  14,  incorporated  into 
Oen.  St.  Mo.  1865,  pp.  861, 352,  SJ  1-8,)  makinff  pro- 
vlalon  for  the  appropriation  of  lands  "by  any  road, 
railroad,  or  telegraph  corporation,  created  under 
the  laws  of  this  state, "  gives  to  a  railroad  com- 
pany created  by  special  cnarter  a  mode  of  proced- 
ure to  condemn  land  in  addition  to  that  given  by 
its  charter,  and  it  may  resort  either  to  the  pro- 
visions of  its  special  charter,  or  to  those  of  the  gen- 
eral law. 

2.  Under  section  1  of  the  above  law,  requiring 
the  petition  for  the  condemnation  of  lands  of  a  pri^ 
vate  person  by  a  railroad  company  to  set  forth  the 
general  directions  in  which  it  is  desired  to  con- 
struct the  road  over  such  lands,  and  a  description 
of  the  real  estate  which  the  company  seeks  to  ac- 
quire, it  is  BulBclent  if  it  sets  forth  the  particular 
tract  over  which  the  road  is  to  be  constructed, 
gives  the  general  direction  in  which  It  is  to  run, 
and  for  a  more  particular  description  refers  to  a 
map  filed  therewith.  Following  Railroad  Co.  v. 
Btoiy.  10  S.  W.  Rep.  208. 

8.  The  above  law  authorizes  the  company  to 
apply  to  the  circuit  court  to  have  the  land  con- 
demned when  "such  corporation  and  the  own- 
ers cannot  agree  upon  the  proper  compensation  to 
be  paid, "  and  where  the  petition  avers  the  failure 
to  agree  it  is  sufBcient.  The  company  need  not 
sustain  the  averment  by  oral  proof ;  nor  can  the 
owner,  after  proceedings  have  been  had,  and  the 
land  has  been  condemned,  deny  the  truth  of  such 
assertion. 

4.  Under  the  provision  of  such  law  in  regard 
to  the  duties  of  the  commissioners  appointed  to  as- 
sess damageB, "  who,  after  having  viewed  the  land, 
shall  forthwith  return,  under  oath,  such  assess- 


ment of  damages  to  the  derk  of  such  oonrt, "  it  is 
not  required  that  tbey  be  sworn  before  entering 
upon  their  duties,  but  it  is  sufficient  If  tbelr  affida- 
vit be  attached  to  their  return. 

6.  Under  the  provision  in  section  9  of  such  law 
requiring  10  days'  notice  to  the  owner  of  the  time 
when  the  petition  will  be  heard,  it  is  sufficient  if 
the  notice  be  given  10  days  before  the  hearing. 
The  law  does  not  require  it  to  be  given  before  the 
damages  are  assessed. 

6.  A  railroad  company  which  has  l>egnn  the 
construction  of  its  road  oan  in  its  own  name  insti- 
tute proceedings  to  condemn  land,  though  it  has 
sold  and  conveved  its  rights.  Such  case  is  not 
witiiin  Rev.  St.  Mo.  IS  8402,  requiring  actions  to  be 
brought  in  the  name  of  the  real  party  In  interest. 

7.  The  fact  that  a  railroad  company  has  al- 
ready appropriated  land  does  not  affect  the  validity 
of  proceedings  to  condemn  the  same  sabseqnently 
instituted. 

8.  Where,  after  proper  proceedings  by  a  rail- 
road company,  land  has  been  condemned,  title 
thereto  passes  to  the  company;  and  the  only  meas- 
ure of  the  owners'  damages  is  the  amount  as- 
sessed by  the  commissioners. 

9.  Where  the  owner  of  land  through  which  a 
railroad  company  wishes  to  construct  its  road  takes 
a  position  with  Uie  company  under  a  parol  agree- 
ment to  "drop  the  question  of  damages,"  such 
agreement  is  a  bar  to  a  subsequent  suit  for  the 
damages  to  his  land,  though  the  agreement  may 
have  been  terminated  by  the  company  contrary  to 
its  terms. 

Error  to  circuit  court,  Linn  county;  6.  D. 
BuBOESs,  Judge. 

The  general  railroad  law  of  Missoari,  as 
laid  down  in  1  Rev.  St.  Mo.  1855,  pp.  414- 
417,  §§  13,  14,  incorporated  in  Gen.  St.  Mo. 
1865.  pp.  351, 352,  §§  1-8,  provides  as  follows: 
"Section  1.  In  case  lands  sought  to  be  ap- 
propriated by  any  road,  railroad,  or  telegraph 
corporation  created  under  the  laws  of  this 
state  belong  to  private  persons,  and  such  cor- 
poration and  the  owners  cannot  agree  upon 
the  propercompensation  to  be  paid,  *  •  * 
such  corporation  may  apply  to  the  circuit 
court  •  •  *  by  petition,  setting  forth 
the  general  directions  in  which  it  is  desired 
to  construct  their  road  ♦  •  •  over  such 
lands,  a  description  of  the  real  estate  which 
the  company  seeks  to  acquire.  ♦  *  •  Sea 
2.  Upon  the  filing  of  the  petition,  a  summons 
shall  be  issued,  giving  such  owner  at  least 
ten  days'  notice  of  the  time  when  said  peti- 
tion will  be  heard,  which  summons  shall  be 
served  by  the  sheriff  of  the  county,  in  the 
same    manner  as    writs    of   summons   are 

•  ♦  •  required  to  be  served.  •  •  ♦ 
Sec.  3.  The  court,  or  judge  thereof.  •  •  ♦ 
shall  appoint  three  disinterested  commis- 
sioners   *    *    *    to  assess   the  damages, 

•  ♦  ♦  who,  after  having  viewed  the  land, 
shall  forthwith  return,  under  oath,  such  as- 
sessment of  damages  to  the  clerk  of  such 
court,  setting  forth  the  amount  of  damages. 

•  «    *>> 

A.  W.  MuMins  and  B.  J.  Northeott,  for 
plaintiff  ill  error.  Kamea  <t  Krauthoff  and 
L.  T.  Hatfield,  for  defendant  in  error. 

Sherwood,  J.  This  cause  has  been  trans- 
ferred to  this  court  from  the  Kansas  City 
court  of  appeals  on  the  ground  that  the  title 
to  real  estate  is  involved.  It  is  an  action  for 
81,000  damages  for  taking  plaintiff's  land, 
in  the  couatruction  of  a  railroad,  wrongfully 
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and  without  legal  aathority.  Briefly  told, 
the  essential  facts  are  substantially  these: 
In  the  month  of  July,  1872,  the  St.  Joseph 
&  Iowa  Railroad  Company  resolved  to  build 
a  branch  road,  and  on  the  13th  of  that  month 
proceeded  to  condemn  the  right  of  way 
Uirougta  tbefOMiiida  «f  varimn  {mmsbb,  and 
■mong  ottaeiB  those  of  plaintiff;  and  the  re- 
sult of  such  proceedings  was  that  the  plain- 
tiff was  duly  notified  thereof,  and  the  com- 
missioners made  report  of  their  action,  which 
was  duly  recorded  August  5.  1872.  The  re- 
port of  the  commissioners  awarded  to  plain- 
tiff the  sum  of  one  dollar;  but  he  made  no 
objection,  and  saved  no  exceptions,  to  the  re- 
port. The  defendant,  in  its  answer,  set  up 
title  to  the  land  in  controversy  under  and  by 
virtue  of  a  purchase  thereof  in  1880  from  the 
trustee,  who  bought  under  a  decree  of  fore- 
closure of  the  premises  in  1876,  and  also 
claimed  to  be  the  purchaser  without  notice, 
and  after  due  examination  of  the  records 
aforesaid,  and  upon  the  ground  of  the  plain- 
tiff's acquiescence  in  the  report  aforesaid,  and 
by  reason  of  his  residing  continoualy  near  the 
railroad  ever  since  the  work  complained  of 
was  done,  and  without  mailing  any  claim  for 
damages,  or  any  complaint  about  the  same, 
to  tlie  receiver  appointed  by  the  federal  court, 
who  had  the  road  in  charge  upwards  of  six 
years.  The  present  action  was  not  begun 
until  May.  1882;  almost,  if  not  quite,  10 
years  from  the  time  the  railroad  company 
first  entered  on  plaintiff's  land,  and  began  its 
work.  The  substantial  portion  of  plaintiff's 
own  testimony  was  as  follows:  "I  bought  the 
land  in  1869.  I  could  have  sold  it  in  1872  for 
$30  per  acre.  I  was  willing  to  give  the  right 
of  way  to  the  railroad  company  if  they  would 
go  along  the  public  highway  on  the  east  side 
of  my  farm.  I  don't  recollect  of  any  serv- 
ice  of  notice  of  the  appointment  of  commis- 
sioners to  assess  damages  by  the  building 
of  this  road  through  my  farm.  I  consult 
ed  an  attorney,  about  the  time  of  the  con- 
struction of  the  road,  about  my  claim  for 
damages;  but  I  accepted  a  position  as  section 
foreman  on  the  line  with  the  understanding 
that  I  was  to  have  a  permanent  position,  and 
drop  the  question  of  damages.  But  there 
was  no  contract  to  that  effect.  I  held  the  po- 
sition only  about  three  or  four  months,  and 
never  received  any  pay  for  my  work.  Tlie 
road  was  sold  on  my  judgment  for  wages, 
and  I  bought  the  part  running  through  my 
farm,  and  also  a  hand-car,  and  run  the  road 
myself  while  there  were  no  trains,  and  until 
the  Qualeys  commenced  operating  it.  I  was 
waiting  for  the  road  to  get  out  of  the  hands 
of  the  receiver.  I  have  worked  some  for  the 
road  since  it  has  belonged  to  the  defendant. 
I  have  recently  built  a  new  barn  on  my  farm. 
I  think  the  strip  of  ground  taken  by  the  rail- 
road company  for  right  of  way  contained 
about  seven  acres.  In  waiting  for  the  road 
to  get  out  of  the  hands  of  the  receiver,  I  act- 
ed under  the  advice  of  Major  Mullins.  Mul- 
lins  did  not  say  I  could  not  recover  from 
the  receiver.     Ue  was  only  my  counsel  gen- 


erally. The  railroad  passes  along  about 
one  hundred  feet  from  the  house.  Dirt  has 
been  piled  up  on  each  side  of  the  track,  and  I 
had  to  put  in  one  week's  work  with  my  boy 
and  team  to  keep  the  graders  from  piling  the 
dirt  in  front  of  the  Jioiwe.  and  get  it  so  I  could 
crass  the  railroad.  Most  of  the  dirt  was 
hauled  away." 

The  claim  is  made  that  the  proceeding  in- 
stituted for  the  condemnation  of  a  portion  of 
plaintiff's  ground  was  a  nullity;  the  chief 
reason  for  so  regarding  it  being  that  it  failed 
to  conform  to  the  special  charter  under  which 
autliority  was  granted.  Under  the  general 
law  relating  to  the  incorporation  of  railroads, 
as  it  existed  in  1855,  a  company,  whether 
formed  under  the  general  law,  or  under  "any 
special  act,"  when  desirous  of  condemning 
land  in  consequence  of  being  unable  to  agree 
with  the  owner,  had  a  right  to  proceed  ander 
that  general  iaw.  1  Rev.  St.  1855,  pp.  414-417, 
§§  18,  14.  Wlien  the  next  revision  of  the 
statutes  occurred,  these  sections  were  in  sub> 
stance  incorporated  into  sections  1-3,  Gen.  Stk 
1865,  pp.  351,  352,  which  make  provisionfor 
the  appropriation  of  lands  "  by  any  road,  rail- 
road, or  telegraph  corporation  created  under 
the  laws  of  this  state. "  Taking  the  history 
of  this  litigation,  there  can  be  no  doubt  that 
a  railroad  or  other  corporation  enumerated 
above  may,  in  order  to  condemn  lands,  re- 
sort either  to  the  provisions  of  its  special 
charter,  or  to  those  of  the  general  law.  This 
point  was  so  ruled  as  to  a  macadamized  road 
company,  though  possessing  a  special  char- 
ter.    Road  Co.  v.  Dennis,  67  Mo.  438. 

The  question  then  occurs,  did  the  con- 
demning company  conform  to  the  provisions 
of  the  general  law?  It  is  insisted  that 
the  petition  does  not  contain  a  "description 
of  the  real  estate  wliich  the  company  seeks  to 
acquire ;"  but  the  petition  mentions  the  partic- 
ular 80  acres  of  the  defendant's  land  over 
which  the  proposed  road  was  to  be  constra<^ 
ed,  gives  the  general  direction  in  wbioh  it 
was  to  run,  and  then,  for  a  more  particular 
description  of  the  location  and  course  of  the 
road,  it  refers  to  a  map  filed  therewith,  and 
marked  "Exhibit  A, "  and  made  a  part  of  th« 
petition.  This  was  a  sufficient  description, 
under  the  authority  of  Railroad  Co.  v.  Story, 
10 S.  W.Rep.  203,  (decided  a  sliort  time  ago.) 
and,  inasmuch  as  the  map  is  not  attached  tO 
the  files,  we  will  not  assume  that  it  was  not 
all  that  was  asserted  concerning  it  in  the  pe- 
tition with  which  it  was  filed;  and  this 
must  be  regarded  as  especially  true,  since  the 
lower  court,  in  its  trial  of  this  cause,  will  be 
presumed  to  have  examined  said  map,  and 
found  it  sufficient. 

The  petition  also  contained  the  averment 
that  the  company  "cannot  agree  with  the  de- 
fendants as  to  the  amount  of  compensation 
to  be  paid."  This  averment  conformed  to 
the  general  law,  was  sulBcient,  and  it  was 
not  necessary  for  the  defendant  to  sustain 
this  averment  of  the  petition  by  oral  testi- 
mony; nor  was  it  competent  for  the  plaintiff 
to  nullify  the  effect  of  the  record  by  denying 
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the  truth  of  such  itssertion.  even  it  his  Ian- 
gnsge  can  be  construed  into  such  a  dental. 

Nor  waa  there  any  failure  to  comply  with 
the  general  law  by  thecomnalssioners.  True, 
the  special  charter  reqnired  the  oath  tliey 
were  to  take  was  to  be  taken  "before  enter- 
ing upon  the  duties  of  their  appointment," 
but,  under  the  general  law,  the  prior  taking 
of  such  oath  was  not  requisite.  On  the  con- 
trary, the  language  of  the  general  law  in 
touching  upon  the  duties  of  such  commis- 
sionera  in  this  respect  declares:  "Who,  after 
having  viewed  the  land,  shall  forthwith  re- 
tnrn,  under  oath,  such  assessment  of  dam- 
ages to  the  clerk  of  such  court. "  The  report 
of  the  commissioners  was  made  on  the  Slst 
day  of  July,  1872,  and  Immediately  below  the 
same  is  the  necessary  affidavit  made  by 
them;  so  that  under  the  general  law  their 
duty  was  fully  discharged,  since  their  report 
in  other  respects  is  full  and  complete. 

And  the  same  line  of  remark  applies  to  the 
notice  served  upon  the  owner  of  the  proper- 
ty. It  was  in  the  form  of  a  summons,  and 
was  served,  as  the  law  aforesaid  required,  10 
days  before  the  petition  was  heard;  and,  un- 
der that  law,  it  was  not  requisite  that  notice 
should  be  given  to  the  owner  before  making 
the  assessment  of  damages.  Nor  is  there 
Bny  merit  in  the  point  that  the  condemning 
company  instituted  its  proceedings  to  appro- 
priate tlie  land  in  question  20  days  after  it 
had  sold  and  conveyed  its  rights,  and  entered, 
etc.  Section  8462,  Kev.  St.,  requiring  ac- 
tions to  be  brought  in  the  name  of  the  real 
party  in  interest,  does  not  touch  a  case  of 
this  kind,  or  affect  the  jurisdiction  of  the 
eoart.  It  appears,  too,  that  the  St.  Joseph 
ft  Iowa  Railroad  Company  began  the  con- 
struction of  the  road  prior  to  such  sale;  and, 
if  so,  it  was  the  proper  party  to  institute  the 
necessary  proceedings  to  acquire  the  title,  as 
«nch  title  would  of  course  inure  to  the  bene- 
fit of  Its  grantee.  And  there  is  no  doubt 
about  the  validity  of  proceedings  to  condemn 
instituted  after  an  appropriation  of  the  land 
taken.  Secombe  t.  iiailroad  Co.,  23  Wall. 
108.  Of  course,  such  subsequent  condemna- 
tion proceedings  could  not  heal  or  cure  any 
antecedent  trespass  committed  by  the  com- 
pany.   Id. 

But  it  is  urged  that,  the  one  dollar  assessed 
as  damages  nut  having  been  deposited  with 
the  derk  until  some  six  years  after  the  con- 
summation of  the  proceedings  to  condemn, 
there  was  no  compensation,  and  hence  no 


title  passed  by  reason  of  the  proceeding^. 
While,  under  our  rulings,  this  failure  to  pay 
the  assessed  compensation  might  have  been 
a  valid  ground  for  an  action  of  ejectment,  or 
for  an  injunction  to  restrain  the  company 
till  compensation  made,  this  rule  would  not 
apply  where  there  liad  been  a  waiver  of  pre- 
payment, or  a  contract  releasing  payment  al- 
together, or  a  parol  license  to  enter  and  build 
the  road,  under  which  license,  unrevoked, 
the  road  had  been  built.  In  such  case,  the 
title  of  the  owner  would  pass,  but,  unless  to 
an  innocent  purchaser,  of  coarse  subject  to 
his  right  to  recover  his  compensation  by  any 
appropriate  method  of  procedure.  But  when, 
as  here,  such  compensation  has  become  iixed 
by  appropriate  statutory  proceedings,  thb 
measure  of  the  damiiges  or  compensation  the 
owner  can  claim  is  the  amount  of  the  com- 
pensation awarded  him  by  the  commission- 
era.  R«ilroad  Co.  v.  Johnston,  59  Pa.  St. 
290;  Pierce,  R.  R.  170;  Smart  v.  Railroad  Co.. 
20  N.  H.  233.  Under  the  general  law  as  it 
then  existed,  the  present  plaintiff  could  have 
procured  the  issuance  of  an  execution  to  col- 
lect his  damages.  Gen.  St.  1865,  p.  352,  §  3. 
But,  taking  the  plaintiff's  own  testimony  as 
a  basis  for  the  inference,  there  can  be  but  lit- 
tle doubt  that  he  made  a  valid  contract  with 
the  company,  though  by  parol,  to  accept  the 
position  as  section  foreman,  and  to  "drop  the 
question  of  damages."  It  is  true  he  retained 
the  position  only  a  few  months;  but  this  may 
have  been  his  own  fault,  as  there  is  no  testi- 
mony on  this  point,  and  it  will  not  be  as- 
sumed that  the  company  was  in  fault,  fint, 
granting  so  much  as  that,  this  is  not  a  suit 
on  that  contract.  That  contract  and  that 
release,  if  valid,  saying  nothing  about  the 
condemnation  proceedings,  is  certainly  a  bar 
to  the  present  action.  Pierce,  R.  R.  168,  and 
cases  cited. 

In  conclusion,  taking  this  whole  record  in- 
to consideration,  there  are  such  circumstances 
of  statutory  proceedings  had;  of  acquiescence 
in  the  taking  of  plaintiff's  land;  of  a  release 
of  all  damages  by  him,  upon  a  valid  consider- 
ation ;  of  a  failure  on  his  part  to  take  any 
steps  to  assert,  or  even  to  claim,  his  alleged 
rights,  during  a  period  of  nearly  10  years, — 
as  ought  to  preclude  him  from  relief  now, 
especially  as  against  a  purchaser  at  a  fore- 
closure sale;  and  so  we  aflSrm  the  judgment. 

Rat,  0.  J.,  and  Black  and  Brace,  JJ., 
concur. 


Digitized  by 


Google 


Mo.) 


HALL  e.  OLKSSNEB. 


8« 


Hau.  •.  Glessneb  et  al. 

{Supreme  Court  of  iiinawri.    March  10, 1800.) 

FAXTmasHip — Spbciai.  Fabtxebs — ^Loam  bt  Pabt- 

Mm  ISDIYIDUAIXT  — ETIDIIIOK. 

1.  H.  and  W.  were  pcrteera,  and  as  such  leased 
U>de(endants,alaoaiMurtn««)iip.  Soon  afterwards 
W.  beewne  s  special  partaer  In  defendants'  Ann. 
N.  loaned  moner  to  tbe  defendant  partnership, 
giTiag  the  cheok  of  N.  As  W.,  and  the  loans  were 
entered  in  defendants'  books  as  from  N.  St  W.  It 
appeared,  howerer,  that  N.  ftW.  had  the  right  to 
check  ont  partnership  money  for  individuiu  use, 
and  that  the  loans  were  in  fact  made  by  N.  indi- 
vidually, though  by  the  firm  checks.  Held,  that 
thia  eridence  was  suiBoient  to  sustain  a  finding 
that  the  loans  were  made  by  X.  individually,  and 
not  by  N.  &  W.  as  partners. 

2.  The  fact  that  Ws.  contribution  as  special 
partner  to  defendants'  firm  wbs  in  the  form  of  a 
dieek  of  N.  &  W.  did  not  constitute  N.  a  special 
partner  as  well  as  W. 

3.  And  an  attachment  by  N.  of  the  property  of 
defendant  partnership  could  not  fall  wltnin  the  pro- 
Tisions  of  Rev.  Bt  Ho.  18T9,  {  8410,  declaring  that 
"no  sale,  transfer,  or  change  of  tne  property  or 
effects"  of  a  limit«d  partnership,  "made  for  the 
purpose  of  giving  a  preference  or  priority  to  one 
over  others  of  his  or  its  creditors,  shall  be  valid 
against  its  creditors,  if  made  where  he  or  the  firm 
Is  insolvent,  or  in  contemplation  of  insolvency. " 

Appeal  from  circuit  court,  Claj  county; 
D.  C.  All£N,  Special  Judge. 

The  plaintifr,  Nathan  J.  Hall,  brought  an 
action  by  attachment  on  certain  notes  against 
defendants,  Glessner  &  Ross.  After  the  plea 
of  the  latter  in  abatement  had  been  tried,  and 
had  failed,  Selden  and  others,  who,  mean- 
while, bad  obtained  judgments  against  Gless- 
ner &  Boss  by  confession,  levied  executions 
on  the  property  wliicli  plaintiff's  attaibment 
held,  and  then  tiled  interpkas  in  the  plaintiff's 
action,  praying  the  circuit  court  to  postpone 
tbf  lien  of  tiis  attachment  to  that  of  tlie  exe- 
cutions mentioned.  After  a  full  hearing  on 
the  merits,  the  trial  court  denied  the  relief 
asked  by  the  interpleading  creditors,  found 
for  plaintiff,  and  gave  judgment  accordingly. 
The  interpleaders  tlien  appealed  in  due  form. 

Bottsford  d  Williams  and  Lathrop,  Smith 
<C-lforrot{7,  for  appellants.  WasJu  Adams  tuad 
F.  L.  Wilkinson,  for  respondent. 

Barclat,  J.  1.  In  the  view  we  take  of  the 
merits,  it  will  not  be  necessary  to  consider 
various  questions  regarding  the  form  of  the 
proceedings  which  counsel  have  discussed. 
We  pass  them,  and  deal  at  once  with  the  sub- 
stance of  the  controversy.  Nathan  J.  Hall, 
plaintiff,  and  his  brother,  VFilliam  M.  Hall, 
as  partners  under  the  name  of  Hall  Bros., 
leased  a  building  in  Kansas  City,  in  1883,  to 
Glessner  &  Ross,  defendants,  who  occupied 
it,  until  their  failure,  as  a  candy  and  cracker 
store  and  manufactory.  When  the  lease  was 
made  William  M.  Hall  became  a  special  part- 
ner in  the  firm  of  Glessner  &  Uoss  by  formal 
articles  under  the  statute  governing  limited 
partnerships.  Bev.  St.  1879,  c.  57;  Rev.  St. 
1889,  c.  '132.  Afterwards  funds  to  a  large 
amount  were  loaned,  at  various  dntes,  to 
Glessner  8c  Ross,  in  circumstances  which  give 
rise  to  the  litigation  now  before  us.  Plaintiff 
claims  tiiat  these  loans  were  made  by  him  in- 
dividually, and  they  form  the  basis  of  his 


cause  of  action.  The  interpleaders  assert  tliai 
they  were  made  by  the  firm  of  Hall  Bros., 
and  not  by  plaintiff  alone.  This  issue  is  tiM 
most  important  one  in  the  case,  for  it  is  ol>- 
vious  that  plaintiff's  rights  would  be  materi- 
ally different  from  what  he  claims,  if  the  ia* 
terpleaders'  assertion  were  establislied,  hay- 
ing in  view  aecUon  3409,  (Rev.  St  1879.) 
which  declares  that,  "if  the  partnersliip  be- 
come insolvent,  no  special  partner  shall  be 
paid  as  a  creditor  of  the  Arm,  or  receive  tba 
benefit  of  any  lien  in  his  favor  as  such,  until 
the  other  creditors  of  ttie  firm  are  satisfied. " 
Without  going  into  every  detail  of  the  eri- 
dence on  this  point,  and  assuming  (though 
not,  however,  deciding)  that  this  Issue,  which 
the  trial  court  found  for  plaintiff,  is  open  for 
review  here  on  the  facts,  it  may  be  stated 
that  the  most  material  testimony  supporting 
the  theory  of  the  interpleaders  is  that  the 
funds  in  question  were  actually  transferred 
to  Glessner  &  Ross  by  means  of  checks  of  the 
firm  of  Hall  Bros.,  and  that  the  money  thus 
borrowed  stood  on  the  books  of  Glessner  St 
Ross  to  the  credit  of  Hall  Bros.,  in  the  account 
of  the  latter,  until  shortly  -before  the  attacb- 
'  ment,  when  the  account  was  changed  into 
the  name  of  Natlian  J.  Hall,  and  the  notes  to 
him.  as  sued  upon,  were  executed.  Some  of 
these  notes  were  antedated.  Plaintiff,  in  ex- 
planation, showed  that  under  the  terms  oC 
partnership  of  Hall  Bros,  either  partner  had. 
and  each  often  exercised,  the  right  to  check 
out  partnership  money  for  individual  use, 
subject  to  ultimate  settlement;  that  the  loans 
mentioned  were  so  made  by  Nathan  J.  Hall 
with  checks  of  Hall  Bros.;  that  William  M. 
Hall  had  no  interest  (other  than  as  limited 
partner  of  Glessner  &'Boss)  in  the  money 
loaned;  that  the  entry  of  the  items  to  the 
credit  of  Hall  Bros,  on  the  books  of  Glessner 
&HoBS  was  ascribable  to  an  error  of  the  latter'* 
book-keeper,  which  was  corrected  when  the 
notes  in  suit  were  made;  and  that  the  ante- 
dating was  done  to  conform  to  agreements 
between  the  parties,  regarding  the  dates  from 
which  interest  should  run  on  the  several 
items  of  loan.  It  does  not  seem  necessary  to 
further  particularize  the  testimony  on  this 
subject.  Even  treating  the  issue  as  one  in 
equity,  we  should  not  feel  at  liberty  to  dis- 
turb the  finding  of  the  trial  court  on  the  rec- 
ord before  us.  There  is  no  apparent  prepon- 
derance of  probability  in  the  evidence  against 
that  finding.  Some  of  the  facts,  exhibiting 
plaintiff's  dealings  regarding  these  loans, 
may,  at  first  glance,  bear  a  suspicious  appear- 
ance, but  the  explanation  given  of  tliem  is 
reasonable  and  natural.  VVe  see  no  reason 
to  discredit  it  or  to  reverse  the  ruling  thereon 
of  the  trial  judge,  who  had  the  advantage  of 
gathering  the  materials  for  estimating  its 
credibility  from  the  living  witnesses  before 
him  at  the  triaL 

2.  The  fact  that  the  contribution  by  Will- 
iam M.  Hall,  as  special  partner,  to  the  limited 
partnership  of  Glessner  &  Ross,  took  the  form 
of  a  check  of  Hall  Bros.,  did  not  constitute 
Nathan  J.  Hall  a  meo^bep  c^  the  firm  of 
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Glessner  &  RosB.  The  undisputed  evidence 
of  the  Mgreement  and  practice  of  tbe  Hall 
Bros.,  regarding  the  use  of  firm  funds  for  in- 
dividual purposes  when  needed,  (subject  to 
adjustment  Ht  periodical  settlements,)  ex- 
plained tbe  use  of  that  check,  and  there  was 
other  evidence  sufficient  to  establish  that  the 
contribution,  whatever  its  form,  was  in  fact 
that  of  William. 

8.  The  interpleaders  next  contend  that  tbe 
transaction  already  described,  culminating  in 
tite  attachment,  amounted,  in  effect,  to  a  vi- 
olation of  section  3410,  Rev.  St.  1879,  which 
declares  that  "no  sale,  transfer,  or  change  of 
the  property  or  effects  of  the  firm,  or  any 
member  thereof,  made  for  the  purpose  of  giv- 
ing a  preference  or  priority  to  one  over  oth- 
ers of  his  or  its  creditors,  shall  be  vidid 
against  Its  creditors,  if  made  when  he  or  the 
firm  is  insolvent,  or  in  contemplation  of  in- 
solvency." There  is  obviously  little  force  in 
that  contention,  if  it  be  once  conceded  that 
Kathan  J.  Hall  was  the  sole  creditor  in  the 
dealings  which  form  the  subject  of  this  ac- 
tion. That  fact  has  been  established,  as  al- 
ready shown,  and,  indeed,  without  it,  his 
case  would  fail  at  several  points.  Whatever 
preference  Nathan  J.  Hail  secured  was  not 
by  any  "sale,  transfer,  or  change  of  the  prop- 
erty or  effects  of  the  firm"  by  Glessner  & 
Ross,  or  any  member  thereof,  but  by  virtue 
of  adverse  proceedings  against  them  in  this 
action  under  the  attachment  law.  It  is  not 
charged  or  Intimated  that  the  attachment 
was  collusive.  It  was  actively  resisted  by 
Glessner  &  Ross  upon  their  plea  in  abate- 
ment until  a  judgment  thereon  sustained  the 
plaintiff's  lien.  The  pbject  of  the  section  last 
quoted  is  not  to  preclude  creditora  of  a  limit- 
ed partnership  from  reaping  the  benefits  of 
diligence  in  enforcing  their  just  claims  against 
it,  but  to  prevent  preferences  from  being  se- 
cured by  the  voluntary  or  collusive  acts  men- 
tioned of  the  insolvent  firm  or  its  members. 
No  other  assignments  of  error  seem  to  call 
for  remark.  With  the  concurrence  of  all  the 
memtM-rs  of  the  court,  the  judgment  is  af- 
firmed. 


Maoklin  v.  Allbnbbbo  et  al. 

(Supreme  C(mrt  qf  MiMOuri.    March  10, 1890.) 

Dbcbbb  to  CoirvET  Laks— Retbbsal — ^ImrooaNT 

PUBOHABBBS. 

1.  In  ejectment  it  appeared  that  defendants' 
grantor  hod  purchased  the  land  in  dispute  at  an 
execution  sale  against  plaintUf's  grantor;  that 
prior  to  snob  sale  plaintiff's  grantor  had  executed 
a  trust-deed,  conveyingtheproperty  for  the  nse  and 
benefit  of  his  wife.  Defendants'  grantor  bronght 
suit  in  eauity  to  set  aside  the  trust-deed,  and  ob- 
tained a  decree  declaring  the  deed  nuU  and  void, 
and  vesting  all  the  right,  title,  and  interest  in  the 

Sroperty  in  himself.  Held,  that  under  Rev.  St. 
[o.  1879,  i  8692.  providing  that,  in  all  cases  where 
judgment  is  given  for  the  conveyance  of  real  es- 
tate, the  oonrt  may  by  such  judgment  pass  the  title 
of  auidi  property  without  any  act  to  be  done  on  the 
part  of  the  defendant,  such  decree  was  suiBcient 
to  i>a8s  the  title  to  tne  property  to  defendants' 
grantor. 

2.  And  in  such  case  it  further  appeared  that 
the  flual  decree  fixing  the  title  in  defendants' 
grantor  wa*  rendered  in  October,  1878,  and  that  he 


obtained  a  writ  of  possession  thereunder;  thai:  in 
March,  1879,  he  executed  a  deed  of  trust,  under 
which  defendants  acquired  tiUe:  that  in  a  year 
thereafter,  lacking  a  few  days,  plaintifT s  grantor 
sued  out  a  writ  of  error,  ander  which  the  decree 
first  mentioned  was  reversed.  Held,  that  while  tbe 
reversal  of  the  decree  entitled  the  plaintiiFs  gran- 
tor to  restitution,  as  against  defendante'  grantoiv 
It  did  not  affect  the  nghte  of  an  innocent  third 
person  claiming  under  aim;  the  writ  of  error  be- 
ing a  new  action. 

8.  And  in  such  case,  where  defendants'  gran- 
tor had  alleged  that  the  trust-deed  from  plaintifTs 
grantor  was  contrived  and  made  to  defraud  credit- 
ors, a  finding  to  that  effect,  and  a  judgment  declar- 
ing the  deed  null  and  void,  confirmed  the  title  of 
draendanta'  grantor  as  a  purchaser  at  the  eoMca- 
Uon  sale,  without  any  decree  to  that  effect. 

Appeal  from  St.  Louis  circuit  court. 

Action  of  ejectment  by  Marie  J.  Macklin 
agai  nst  A  ugust  Allenberg  and  others.  There 
was  judgment  for  plaintiff,  and  defendants 
appealed. 

D.  T.  Jetoett,  for  appellants.  T.  J.  Sotoe, 
for  respondent. 

Black,  J.  This  is  an  action  of  ejectment 
for  a  lot  in  the  city  of  St.  Louis.  The  judg- 
ment of  the  circuit  court  was  for  the  plain- 
tiff, and  defendants  appealed.  Patrick 
Macklin  is,  for  all  the  purposes  of  this  ap- 
peal, conceded  to  be  tbe  common  source  of 
title.  On  the  14th  May.  1873,  he  conveyed 
the  lot  to  F.  L.  Haydell  in  trust  for  tbe  use 
and  benefit  of  Ann  Macklin,  the  wife  of  said 
Patrick  Macklin.  The  plaintiff  put  in  evi- 
dence other  deeds,  showing  a  perfect  and 
complete  title  in  her,  but  they  are  all  dated 
subsequent  to  the  decree  hereafter  men- 
tioned. Michael  Kinealy  purchased  the  lot  in 
December,  1873,  at  a  sale  under  an  execution 
issued  on  a  judgment  against  Patrick  Mack- 
lin and  in  favor  of  Ferguson;  and  in  Febra- 
ary,  1874,  Kinealy  commenced  a  suit  against 
Macklin  and  his  wife  and  Haydell  as  trustee, 
to  set  aside  the  deed  of  trust  to  Haydell,  on 
tlie  ground  that  the  same  was  made  in  fraud 
of  the  creditors  of  Patrick  Macklin.  Notice 
of  tliat  suit  was  duly  filed  in  the  olBoe  of  the 
recorder  of  deeds.  In  October,  1878,  Kinealy 
obtained  a  decree  which  declared  tbe  deed  to 
Haydell  to  be  nuil  and  void  and  of  no  effect, 
as  against  Kinealy  as  purchaser  at  the  exe- 
cution sale;  and  after  describing  the  property 
the  decree  goes  on  and  vests  all  the  right, 
title,  and  interest  of  the  defendants  to  tbe 
property  in  the  plaintiff,  and  the  plaintiff  is 
also  awarded  a  writ  of  possession.  A  copy 
of  this  decree  was  duly  recorded  in  the  re- 
corder's office.  The  defendants  In  that  case 
filed  a  bill  of  exceptions  in  November,  1878, 
but  took  no  appeal.  Kinealy  was  pat  in 
possession  by  a  writ  issued  pursuant  to  the 
decree,  and  thereafter  in  March,  1879,  he 
conveyed  the  property  to  Southerland  in 
trust  to  secure  his  note  for  82,000  payable  to 
defendant  Sanderson.  Ttie  defendants  ac- 
quired their  title  at  a  sale  under  this  deed  of 
trust.  In  Mai-ch,  1880,  Macklin  and  wife, 
and  her  trustee,  Haydell,  sued  out  of  the  St. 
Louis  court  of  appeals  a  writ  of  error  In  the 
former  suit  of  Kinealy  against  them.  That 
court  affirmed  tbe  iudguient  of  the  circuit 
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coait,  but  the  jud(pnent  of  the  court  of  ap- 
peals waa  revei-sed,  and  the  bill  diBmiased  by 
this  court  in  1886.    89  Mo.  433. 

1.  The  plaintiff  assails  the  decree  rendered 
in  the  case  of  Kinealy  against  Macklin  and 
wife,  and  her  trustee,  Haydell,  on  the  ground 
that  the  circuit  court  could  not  vest  the  title 
of  the  defendants  in  the  plaintiff.  A  court 
of  competent  jurisdiction,  it  is  insisted,  can 
by  its  decree  find  and  declare  that  a  title  has 
been  acquired  by  operation  of  law  or  by  the 
act  of  the  parties,  but  the  decree  cannot  be 
made  a  mode  of  transferring  title.  To  all 
this  the  statute  furnishes  a  sufficient  answer. 
It  declares:  "In  all  cases  where  judgment  is 
given  for  the  conveyance  of  real  estate,  or 
the  delivery  of  personal  property,  the  court 
may.  by  such  judgment,  pass  the  title  of  such 
property  without  any  a9t  to  be  done  on  the 
part  of  the  defendant."  Section  8692,  Rev. 
St.  1379,  and  section  2760.  It  is  perfectly 
competent  for  the  circuit  court,  as  a  court  of 
equity,  to  divest  one  party  to  the  suit  of  the 
title  to  real  estate,  and  to  invest  it  in  anoth- 
er. The  power  of  the  court  to  pass  the  title 
by  its  decree  to  the  party  to  whom  the  law 
says  it  belongs  cannot  be  doubted.  The 
statute  is  too  plain,  and  the  practice  under  it 
too  well  established,  to  admit  of  question;  so 
tliat  it  is  not  essential  to  loolc  beyond  or  out- 
side of  the  statute  itself. 

2.  But  there  waa  no  necessity  for  any  such 
a  decree.  Kinealy  in  bis  petition  alleged,  in 
legal  effect,  that  tlie  deed  from  Patrick  Mack- 
lin to  Haydell  was  contrived  and  made  to  de- 
fraud creditors,  and  so  the  circuit  court  found 
from  the  evidence;  and  the  judgment  declar- 
ing the  deed  to  be  void  and  of  no  effect,  as 
against  Kinealy,  left  him  with  a  clear  and 
unclouded  title.  The  balance  of  the  decree, 
save  that  part  which  awards  a  writ  of  posses- 
sion, is  mere  surplusage. 

8.  As  we  have  said,  the  final  .decree  in 
favor  of  Kinealy  was  rendered  in  October, 
1878,  and  he  obtained  possession  by  a  writ 
thereunder.  Thereafter,  and  in  March,  1879, 
he  executed  the  deed  of  trust,  under  which 
the  defendants  acquired  title.  A  year  there- 
after, lacking  four  days,  the  writ  of  error 
was  sued  out,  and  the  question  is  whether  the 
defendants'  title  is  affected  by  the  subsequent 
reversal  of  the  decree.  When  this  court  re- 
versed the  decree  and  dismissed  the  plaintiff's 
bill,  the  defendants  became  entitled  to  resti- 
tution, and  as  against  Kinealy  they  were  en- 
titled to  have  the  property  itself  restored. 
Gott  V.  Powell,  41  Mo.  417.  In  that  case  it 
was  said:  "Where  a  man  recovers  land  in  a 
real  action,  and  takes  possession  or  acquires 
title  to  land  or  goods  by  sale  under  execu- 
tion, and  the  jodgnjent  is  afterwards  re- 
versed, so  far  as  he  is  concerned  his  title  is 
aA  an  end,  and  the  land  or  goods  must  be  re- 
stored in  specie, — not  the  value  of  them,  but 
the  things  themselves.  There  is  an  excep- 
tion where  the  sale  is  to  a  stranger  bonaflda, 
or  where  a  thinl  person  has  bona  fide  ac- 
quired some  collateral  right  before  the  re- 
versal."  In  Togler  v.  Montgomery,  54  Mo. 


577.  Nu8st)erger  recovered  a  Judgment 
against  Yogler,  and  purchased  the  property 
thereunder.  Nussberger  conveyed  it  to  MonU 
gomery  in  trust  for  the  benefit  of  Shields,  and 
in  less  than  10  days  after  the  date  of  this 
deed  the  judgment  was  reversed.  Montgom- 
ery being  a  purchaser  in  good  fiiith,  it  was 
held  his  title  would  not  be  invalidated  by  the 
reversal.  Where  a  stranger  to  the  proceed- 
ings purchases  property  under  a  judgment 
which  is  afterwards  reversed,  his  title  will 
not  be  affected  by  the  reversal.  It  is  equally 
clear  that  if  the  plaintiff  in  the  execution 
purchases  the  property,  and  he  still  has  it 
when  the  judgment  is  reversed,  he  must  re- 
store it  to  the  execution  defendant.  There 
are  many  cases  which  hold  that  the  grantee 
of  a  party  to  the  suit  stands  in  no  better  po- 
sition than  his  grantor;  but  it  will  be  seen 
from  the  cases  cited  that  this  court  considers 
such  a  purchaser  as  occupying  the  same  posi- 
tion as  if  he  had  himself  bought  at  the  sheriff's 
sale.  The  cases  thus  far  cited  are  not  in  ex- 
act point  here,  because  there  was  no  sale  of 
the  property  under  the  decree,  so  that  Kinealy 
was  not  a  purchaser  under  it;  but  the  cases 
have  been  noted  for  the  purpose  of  showing 
that  titles  acquired  by  third  persons  in  good 
faith,  whether  at  the  execution  sale  or  from 
a  party  to  the  suit  who  was  a  purchaser  at 
such  sale,  will  not  be  affected  by  a  reversal 
of  tlie  judgment.  The  disposition  which  the 
court  has  heretofore  manifested  to  protect  the 
rights  of  purchasers  who  are  not  parties  to 
the  suit  is  to  be  kept  in  mind  in  the  disposi- 
tion of  the  case  at  bar.  An  appeal  is  gen- 
erally held  to  be  a  continuation  of  the  suit. 
A  writ  of  error,  however,  is  considered  a  new 
action,  and  that  it  is  a  new  action  has  been 
repeatedly  and  often  held  by  many  courts.  2 
Tidd,  Pr.  (3d  Amer.  £d. )  top  page  1141 ;  Ripley 
V.  Morris,  2  Oilman,  881;  Allen  v.  Mayor, 
etc.,  9  6a.  286;  Robinson  ▼.  Magarity,  28  111. 
426;  Eldridge  v.  Walker,  80  III.  270;  fiahk 
V.  Jenkins,  104  111.  151;  Fierce  v.  Stinde,  11 
Mo.  App.  364.  The  facta  in  McCormick  v. 
McClure,  6  Blackf.  466,  were,  in  aubstanoe, 
these:  McCormick  filed  a  bill  in  cliancery 
against  McClure  and  others  for  a  decree  for 
a  tract  of  land,  and  the  trial  court  rendered 
a  decree  as  prayed  for,  and  McCormick  was 
accordingly  put  in  possession  of  the  premises. 
The  decree  was  afterwards  reversed,  and  Mc- 
Clure applied  for  a  writ  of  restitution,  which 
was  resisted  by  Armstrong,  who  purchased 
from  McCormick  after  the  decree,  and  before 
the  writ  of  error  was  sued  out.  Says  the 
court:  "  After  tlie  decree  and  before  the  com- 
mencement of  the  suit  in  error,  the  suit  in 
which  the  decree  was  rendered  was  not  pend- 
ing; and  the  land,  during  that  period,  might 
be  bonaflde  purchased  for  a  valuable  consid- 
eration from  the  complainant,  and  the  title 
of  the  purchaser,  and  of  those  claiming  under 
him,  would  not  be  affected  by  the  sul>Mquent 
reversal  of  the  decree."  Taylor  v.  Boyd,  8 
Ohio,  338,  is  to  the  same  effect.  Boyd  pros- 
ecuted a  bill  in  chancery  against  Taylor,  and 
obtained  a  decree  requiring  Taylor  to  convey 
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the  premises  to  him  within  a  given  time,  or 
tiM  decree  should  operate  as  a  conveyance. 
Taylor  made  no  conveyance.  Boyd  took  pos- 
session, and  after  the  time  limited  by  the  de- 
cree conveyed  the  property.  At  the  date  of 
the  conveyance  Taylor  bad  sued  out  a  writ  of 
«rror,  but  it  had  not  been  served,  and  the 
purcliaser  bad  no  notice  of  it.  The  court  held 
that  the  writ  of  error  was  a  new  suit,  and 
among  other  observations  said:  "We  are  of 
opinion  that,  until  the  service  of  the  citation, 
a  writ  of  error  is  not  to  be  considered  as 
pending  so  as  to  affect  strangers  as  a  iis  pen- 
dent.  This,  we  think,  is  not  only  in  accord- 
ance with  good  sense  and  fair  dealing,  but  is 
also  according  to  the  best  authority."  Asa 
result  from  tiiese  considerations,  it  was  held 
that  a  reversal  of  ttie  decree  did  not  divest 
the  purcliaser's  tiile,  he  having  acquired  the 
property  in  good  faith. 

Under  our  statute,  appeals  may  be  allowed 
and  writs  of  error  sued  out  in  actions  at  law 
and  in  equity,  without  distinction.  Appeals 
are  allowed  with  or  without  stay  of  execu- 
tion, but  they  must  be  allowed  at  the  term  at 
which  the  judgment  is  rendered.  Writs  of 
error  may  be  sued  out  within  3  years,  saving 
to  persons  under  the  age  of  21  years  the  right 
to  bring  tbeir  writs  within  3  years  after  such 
disability  is  removed.  ^Notice  of  suing  out 
the  writ  must  be  given  totlie  opposite  party. 
From  these  statu tcary  provisions,  it  will  be 
seen  the  distinction  between  appeals  and 
writs  of  error  is  still  preserved,  and  it  must 
be  held  that  the  writ  of  error  is  a  new  suit. 
When  Kinealy  executed  the  deed  of  trust  un- 
der which  the  defendants  acquired  title,  there 
was  no  suit  pending  in  any  court.  He  was 
in  possession  with  a  perfect  title,  and  that 
Sanderson  loaned  the  money  and  took  the 
deed  of  trust  in  good  faith  is  not  questioned, 
ynder  those  circumstances,  tlie  validity  of 
the  deed  of  trust  ought  not  to  be  affected  by 
a  reversal  of  the  decree  on  a  writ  of  error 
sued  out  nearly  a  year  after  the  date  of  the 
deed  of  trust.  The  argument  which  opposes 
this  conclusion  is  that  the  defendants  in  the 
suit  which  resulted  in  the  decree  had,  by  the 
law,  three  years  in  which  to  sue  out  a  writ 
of  error,  and  that  persons  purchasing  from 
Kinealy  were  bound  to  know  that  the  decree 
was  subject  to  review  during  that  time,  and 
they  should  be  held  bound  to  take  subject  to 
the  result  of  such  review  by  the  appellate 
courts.  This  argument  overlooks  several  im- 
portant considerations.  The  judgments  of 
the  circuit  courts  are  presumed  to  be  correct 
until  reversed.  The  decree  was  valid  and 
binding  on  the  parties  to  the  suit.  It  fixed 
and  settled  the  rights  of  the  parties  thereto. 


The  litigation  was  at  aa  and,  and  peivons 
dealing  with  the  property  had  a  right  to  rely 
upon  the  validity  of  the  decree,  and  they  may 
invoke  it  to  protect  rights  acquired  while  it 
remained  in  full  force,  and  not  questioned  by 
any  pending  litigation.  Judicial  sales,  made 
under  judgments  and  decrees  afterwards  re- 
versed, to  strangers,  are  upheld,  it  is  often 
said,  to  encourage  bidders,  and  on  grounds 
of  public  policy ;  but  the  true  reason  is  that 
such  purcli«sei-a,  as  well  as  purchasers  from 
parties  to  the  suit,  have  a  right  to  rely  upon 
the  validity  of  the  judgmentor  decree,  exeou- 
tion  not  having  been  stayed.  Bo,  if  the  de- 
cree is  not  one  for  the  sale  of  property,  but 
operates  directly  on  the  title,  persons  dealing 
with  the  property,  while  there  is  no  suit 
pending,  have  a  right  to  rely  upon  tbedecree 
establishing  the  title.  In  such  cases  it  is  an 
easy  matter  to  keep  the  suit  pending  by  tak- 
ing an  appeal,  and  that,  too,  without  giving 
bond,  or  by  immediately  suing  out  a  writ  of 
error.  If  we  rule  the  question  now  under 
consideration  for  plaintiff,  we  must  establish 
the  doctrine  that  decrees  for  titles  are  not  to 
be  relied  upon  in  any  case  nntil  the  time  for 
suing  out  writs  of  error  has  expitedi-^n  rule 
which  would  be  far-reaching  in  its  conse- 
quences. The  cases  cited  from  Ohio  and  In- 
diana are  in  point,  and  they  show  that  a  pur- 
chaser from  one  who  has  acquired  title  by 
operation  of  adeeree  will  be  proteoted.  where 
the  purchase  was  made  after  the  termina- 
tion of  the  suit,  and  t>efore  the  suing  out  of 
a  writ  of  error,  and  this  is  the  correct  rale. 
Mrs.  Macklin  has  her  remedy  against  Kinealy 
for  that  which  she  lost,  and  it  is  not  in  bis 
hands  in  specie.  We  do  not  disagree  with  the 
result  reached  in  Fishback  v.  Weaver,  34 
Ark.  569,  for  the  decree  for  sale  in  that  case 
had  been  superseded.  Marks  T.  Gowies,  61 
Ala.  299,  was  a  case  where  a  party  to  a  de- 
cree became  the  purchaser,  and  then  sold  to 
a  stranger!  On  appeal,  but  without  a  mper' 
sedeas,  the  decree  was  reversed.  It  was  held 
the  stranger  obtained  a  defeasible  title  only. 
That  case  is  not  in  accord  with  the  rulings  of 
this  court,  as  will  be  seen  by  an  examination 
of  Voglerv. Montgomery.  supra;and  Glarey  v. 
Marshall's  Heirs,  4  Dana,  95,  and  Debell  v. 
Fox  worthy's  Heirs,  9  B.  Mon.  228,  do  sup- 
port the  claims  made  by  the  respondent  in 
this  case.  But  it  is  our  opinion  that  they 
do  not  assert  h  correct  doctrine,  so  far  as  the 
question  in  hand  is  concerned.  For  the  rea- 
sons before  stated,  the  judgment  is  reveraed. 
and  the  cause  remanded. 

BA.BCLAT,   J.,    not    sitting.    The  other 
judges  concur. 
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McCdu.ouoh'8  Adh'b  v.  Anderson  et  al. 

{Court  of  Appeals  of  Kentucky.    April  10, 1890.) 

Wnji — CoNBTBDcnos — Detisb  Ot«b. 

Wbere  a  will  gives  to  the  wife  of  testator 
ulttls  estate,  both  real  and  personal,  "during  ber 
life,  "with  "full  and  ample  authority  to  dispose  of 
the  whole  of  it  as  she  pleases, "  but  makes  several 
devlsea  of  any  property  not  alienated  before  her 
death,  and  which  she  has  not  by  will  disposed  of, 
such  devises  will  take  effect  upon  any  property 
not  so  disposed  of  by  her. 

Appenl  from  circuit  court,  Fayette  county. 
Breckinridge   (6    SJielbj/,    for    appellant. 
Beck  <S  Thomtotit  for  appellees. 

Pbyob,  J.  In  the  year  1873,  Samuel  Mo- 
Callongh  died  in  the  county  of  Fayette,  leav- 
ing his  widow,  Harriet  McCuUough,  surviv- 
ing  him,  to  whom  be  devised  his  estate  in 
the  following  manner:  "To  my  most  pre- 
cious and  weil-beloved  wife  I  give  during  her 
life  all  my  estate,  real  and  personal,  whether 
in  possession  or  in  action,  with  full  and  am- 
ple authority  to  dispose  of  the  whole  of  it  as 
she  pleases.  At  her  death,  should  she  not 
have  previously  made  a  testamentary  dispo- 
sition of  all  remaining  undisposed  of  by  her. 
I  desire  that  such  remainder  shall  be  distrib- 
uted as  herein  directed.  *  *  *  (2)  To 
my  niece,  Mrs.  Mary,  of  Indianapolis,  I  give 
my  house  and  lot  on  High  street,  where  I 
now  reside,"  etc.  The  testator  then  pro- 
ceeds to  make  other  special  devises,  and  di- 
rects his  execntors,  within  two  months  after 
the  death  of  his  wife,  to  sell  and  dispose  of 
all  the  real  estate  left  undisposed  of  by  him- 
self or  his  wife,  and  to  distribute  the  pro- 
ceeds as  directed,  etc.  They  bad  no  chil- 
dren, and  bis  wife,  Harriet,  dying  intestate 
in  the  year  1887,  leaving  much  of  the  prop- 
erty devised  to  her  nndisposed  of,  this  con- 
troversy is  between  the  devisees  under  the 
will  of  the  husband  and  the  heirs  at  law  of 
the  wife,  each  claiming  the  properly  undis- 
posed of  by  the  wife.  The  personal  representa- 
tive of  McCuUough  filed  his  petition  in  equity 
against  the  devisees  of  the  one  and  the  next 
of  l(ia  of  the  other,  in  which  he  claimed  that 
the  estate  undisposed  of  passed  by  the  will  of 
the  testator.  The  heirs  of  Harriet  McCul- 
loogh,  the  wife,  filed  an  answer,  in  which 
they  claim  that  the  estate  passed  under  the 
statutes  of  descent  and  distribution  to  the 
heirs  of  Harriet.  The  chancellor  below  ad- 
judged on  a  demurrer  to  this  answer  that  on 
the  death  of  the  wife  (intestate)  the  real  es- 
tate in  Kentucky  descended  to  her  heirs  in 
fee,  and  the  personal  estate  to  her  heirs  and 
distributees;  in  other  words,  that  under  the 
will  of  the  husband  his  wife  took  the  abso- 
lute estate  without  limitation  or  restriction. 
The  contention  by  the  devisees  is  that  by  the 
express  terms  of  the  will  she  took  a  life-es- 
tate only,  with  the  power  to  dispose  of  it  if 
she  saw  proper  during  her  life,  or  at  her 
death  by  last  will  and  testament,  and,  not 
having  exercised  that  power,  the  estate  left 
psssed  by  the  will;  that,  while  the  life-e»- 
tiite  might  have  been  enlarged  by  the  exer- 
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else  of  the  power  of  disposition,  the  wife, 
having  failed  to  exercise  that  power,  left  the 
estate  to  pass  as  the  testator  directed  it 
should.  The  power  of  absolute  disposition 
carries  with  it,  nothing  else  appearing,  the 
absolute  property  in  that  which  is  to  be  dis- 
posed of,  but  there  may  be  such  an  intention 
arising  from  the  Unguage  used  as  will  limit 
the  power  or  confine  its  exercise  to  the  life  of 
the  first  taker. 

It  is  manifest  from  the  provisions  of  this 
will  the  tratator  desired  that  his  wife  should 
use  and  dispose  of  this  estate  during  her  life 
as  she  wished,  and  to  make  a  testamentary 
disposition  of  it  If  she  saw  proper,  but  the 
testator,  in  the  event  the  wife  declined  to  ex- 
ercise the  power  given  her,  made  provision 
for  those  who  had  claims  upon  his  bounty, 
and  intended  that  those  devisees,  after  the 
termination  of  the  life-estate  of  the  wife, 
should  take  what  was  undisposed  of  by  her. 
The  testator  doubtless  thought  that  the  ne- 
cessities or  wants  of  the  wife,  or  the  changes 
that  time  might  bring  in  reference  to  the 
property  or  its  vslae,  might  require  the  ex- 
penditure of  the  whole  estate,  or  that  bis 
wife  might  desire  to  give  the  estate  to  her 
own  kindred  instead  of  having  it  pass  to  his; 
and  to  provide  for  her  wants  or  to  gratify  her 
desires,  and  certainly  in  the  execution  of  a 
purpose  of  his  own,  gave  to  the  wife  the 
power  to  make  any  disposition  of  the  estate 
she  saw  proper,  but,  if  she  failed  to  do  this, 
then  the  testator  provided  that  his  own  kin- 
dred should  take.  Here  was  simply  a  devise 
over  after  the  termination  of  the  life-estate, 
and  the  failure  of  the  life-tenant  to  make  any 
disposition  of  the  property  whatever  under 
the  power  conferred. 

In  considering  aquestion  of  the  importance 
that  this  is,  although  aided  by  arguments  on 
each  side  evidencing  great  ability  and  much 
research,  we  find  it  difficult  to  reconcile  many 
of  tlie  cases  with  the  general  doctrine  on  the 
subject,  or  to  follow  them,  unless  we  lose 
sight  of  the  intention  of  the  maker  of  this 
will,  and  adopt  a  rule  of  construction  so 
technical  in  its  character  and  application  as 
to  defeat  the  very  object  the  testator  had  in 
view  when  executing  the  paper.  His  pur- 
pose was  to  give  to  his  wife  the  benefit  of 
his  entire  estate,  and  to  provide  for  his  kin- 
dred out  of  that  portion  of  it  that  might  re- 
main undisposed  of  at  her  death.  After  a 
careful  review  of  all  the  authorities  to  which 
our  attention  has  been  called,  the  rule  sanc- 
tioned and  followed  is  this:  If  the  estate  is 
given  or  devised  generally  or  indefinitely, 
with  a  power  of  disposition,  it  passes  a  fee; 
but  where  the  devisor  or  grantor  owning  the 
fee  gives  to  the  first  taker  an  estate  for  life, 
with  the  power  to  dispose  of  the  fee,  no 
greater  estate  is  vested  in  the  first  taker  than 
that  carved  out  of  the  fee,  and  vested  in  him 
by  the  devisor  or  grantor.  He  is  given  a 
life-estate  in  express  terms,  and  the  failure 
to  exercise  the  power  gives  to  the  remainder- 
man the  fee,  because,  no  disposition  having 
been  made  of  it  by  the  life-tenant,  he  takes 
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under  the  will  or  conveyance.  It  is  said: 
"If  an  estate  be  given  to  a  person  generally 
or  indefinitely  with  a  power  of  disposition,  it 
carries  a  fee,  unless  the  testator  givee  the 
first  taller  an  estate  for  life  only,  and  annexes 
to  it  a  power  of  disposition.  •  •  *  In 
thai  case  the  express  limitation  for  life  will 
control  the  operation  of  the  power,  and  pre- 
vent it  from  enlarging  the  estate  into  a  fee. " 
4  Kent,  Comm.  535.  586. 

Counsel  for  the  appellees  has  referred  ns  to 
several  cases,  English  and  American,  in  di- 
rect antagonism  to  the  doctrine  laid  down  by 
Chancellor  Kent.  In  Barford  y.  Street,  16 
Yes.  135,  there  was  a  devise  of  real  and  per- 
sonal estate  in  trust  to  pay  the  rents  and  div- 
idends to  Mary  Barford  during  her  life,  and 
after  her  death  to  convey  according  to  her 
appointment,  by  deed  or  will,  with  a  limita- 
tion over  in  case  of  her  death  in  the  life-time 
of  the  testator  or  in  default  of  appointment. 
Mary  Barfoid  filed  her  bill,  in  which  she  al- 
leged that  she  was,  by  reason  of  the  unquali- 
fl^  power  of  appointment  by  deed  or  will, 
invested  with  the  fee;  and  it  was  held  by  Sir 
William  Gbant,  M.  B.,  that  she  had  the  ab- 
solute estate,  and  in  determining  the  extent 
of  her  interest  he  said:  "An  estate  for  life, 
with  an  unqualified  power  of  appointing  the 
inheritance,  comprehends  everything."  In 
the  case  of  May  v.  Jcynes,  reported  in  20 
Grat.  692,  the  devise  was:  "I  give  to  my  be- 
loved and  excellent  wire,  subject  to  the  pro- 
visions hereafter  declared,  my  whole  estate, 
real  and  personal,  and  especially  all  real  es- 
tate which  I  may  hereafter  acquire,  to  her 
dnring  her  life,  bnt  with  f  aU  power  to  make 
sale  of  any  part  of  the  said  estate,  and  to  con- 
vey absolute  titles  to  the  purchasers,  and  use 
the  purchase  money  for  investment,  or  any 
purpose  that  she  pleases,  with  only  this  re- 
striction: that  whatever  remains  at  her  death 
■hall,  after  paying  any  debts  she  may  owe 
or  any  legacies  she  may  leave,  be  divided  as 
follows,"  etc.  The  court  held  that  the  lim- 
itetion  over  was  repugnant  to  the  grant  of 
the  fee,  and  that  tlie  wife  was  vested  with 
the  at)8olute  estate.  In  Fulliam  v.  Byrd,  2 
Strob.  Eq.  134,  and  in  Smith  v.  Bell.  Mart. 
&  Y.  302,  the  same  rule  was  recognized;  the 
court  remarlting,  in  the  first-named  case,  that 
"  when  a  life-estate  is  created  in  terms,  and 
to  this  is  added  a  power  of  ulterior  disposi- 
tion, unconflned  as  to  mode  or  object,  no  case 
has  been  produced  suggesting  that  thin  power 
is  a  naked  power,  and  requiring  to  be  exe- 
cuted in  order  to  divest  the  grantor  of  the 
fee."  In  David  v.  Brldgman,  2  Yerg.  557, 
the  same  utterance  is  made,  the  court  holding 
that  the  wife  took  the  absolute  and  anquali- 
fled  property  in  the  estate  devised.  Follow- 
ing these  cases  might  be  cited  many  others 
recognizing  the  rule  under  which  the  first 
taker  took  the  fee,  and,  whether  exercising 
the  power  of  appointment  or  not,  the  limita- 
tion over  in  nearly  all  the  ciises  was  held  void, 
as  being  repugnant  to  the  fee. 

In  view  of  these  authorities,  it  is  main- 
tained that,  although  the  wife,  Harriet,  in 


this  case,  was  given  a  life-estate,  there  was 
coupled  with  it  a  power  to  dispose  of  the  en- 
tire estate  for  her  own  use  or  tliat  of  another 
at  any  time  during  her  life,  or  to  pass  it  by  her 
will  at  her  death ;  and.  as  no  greater  domin- 
ion could  have  been  exercised  over  it  by  the 
devisor  if  he  were  living,  the  fee  must  neces- 
sarily have  passed  to  the  wife,  and  such  was 
tlie  intention  of  the  testator.  The  argument 
certainly  strikes  one  with  much  force,  for,  if 
the  dominion  over  the  estate  is  such  that  it 
can  be  used,  conveyed,  devised,  or  otherwise 
disposed  of  by  the  donee  without  restriction 
or  limitation,  the  power  over  it  is  as  great  as 
any  that  could  have  been  exercised  by  the  one 
grantor  or  devisor  in  whom  the  title  to  the 
estate  was  originally  vested.  We  perceive, 
however,  no  reason  why  su<di  a  power  may 
not  be  conferred,  if  it  appears  from  a  consid- 
eration of  the  whole  will  that  the  intention 
of  the  testator  was  not  to  ereate  a  fee  in  the 
first  taker.  The  right  of  absolute  dominfon 
and  control,  with  the  power  to  sell  or  devise, 
would,  unexplained,  pass  the  absolute  estate. 
In  this  case  the  testator  proceeds  in  the  first 
place  to  give  to  his  wife,  Harriet,  during  her 
life,  all  his  estate,  real  and  personal,  with  the 
full  power  to  dispose  of  the  whole  of  it  as  she 
pleases,  ^ow,  if  he  had  intended  to  vest  the 
wife  with  the  fee,  or  to  give  her  the  absolute 
estate  without  any  limitation,  it  could  have 
been  readily  expressed,  and  there  would  have 
been  no  necessity  for  carving  a  life-estate 
out  of  the  fee,  and  then  conferring  upon 
the  life-tenant  the  power  to  pass  the  fee  by 
deed  or  will,  if  she  desired  to  do  so.  The 
provision  of  the  will  giving  the  wife  this 
power  shows  that  upon  its  exercise  alone 
could  the  wife  pass  the  fee,  so  as  to  defeat 
the  objects  of  the  testator's  bounty,  desig- 
nated to  take  the  remainder.  Such  was  his 
plain  intention.  He  described  the  estate  in 
express  terms  that  the  wife  was  to  have,  and 
that  was  a  life-estate:  but  as  she  might  need 
the  entire  estate,  or  desire  to  make  some  oth- 
er disposition  of  it  than  that  I  have  made,  I 
will  vest  in  her  the  power  to  destroy  the 
rights  of  those  in  remainder,  and  she  may 
dispose  of  the  whole  of  it;  but,  failing  to  do 
so.  the  remainder  will  pass  to  those  who  are 
named  to  take  at  her  death. 

The  provisions  of  the  will  were  plain  and 
easily  understood.  The  testator  had  placed 
it  within  the  power  of  his  wife  to  destroy 
the  devises  made  to  his  own  kindred,  and  by 
will  or  deed  give  it  to  those  of  her  own  blood. 
The  wife  must  have  known  the  contents  of  the 
will,  and,  although  living  for  many  years  after 
her  husband's  death,  failed  or  declined  to 
disturb  the  devises  to  his  kindred,  but  left 
the  estate  to  pass  in  the  precise  manner  the 
testator  wished.  The  fact  of  a  life-estate 
having  been  carved  out  for  the  wife  with  a 
power  to  appoint  or  dispose  of  as  she  pleased, 
and  If  she  fails  to  appoint  or  dispose  of  tlie 
estate  to  pass  to  others  in  remainder,  nega- 
tives the  idea  that  the  testator  intended  to 
vest  in  the  wife  the  absolute  fee.  As  said  in 
Burleigh  v.  Clough,  52  N.  H., 267,  where  a 
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testator  gives  a  life-estnte,  with  a  general 
power  of  appointment  of  the  inheritance,  and, 
in  case  of  a  fHiliire  to  appoint,  g^ives  the  es- 
tHte  to  other  parties,  the  latter  tulte  a  vested 
remninder,  subject  to  be  defeated  by  the  ex- 
ercise of  the  power.  Where  an  estate  is 
given  for  life  only,  though  a  generiil  power 
of  appointment  is  annexed,  it  does  not  con- 
vert tlie  estate  into  a  fee.  but  the  donee  takes 
a  life-estate,  unless  there  is  some  manifest 
getipral  intent  to  ttie  contrary  in  the  instru- 
ment creating  the  power.  4  Kent,  Comm. 
319:  Pulllam  v.  Byrd,  2  Strob.  Eq.  134;  Ben- 
tham  V.  Smith,  84  Amer.  Dec.  599;  Johnson 
v.  Gushing,  15  N.  H.  298.  In  16  Johns.  587.  in 
the  case  of  Jackson  v.  Hobins,  Chancellor 
Kent  said:  "We  may  lay  it  down  as  an  in- 
controvertible rule  that,  where  an  estate  is 
given  to  a  person  generally  or  indeSnitely 
with  a  power  of  disposition,  it  carries  a  fee, 
and  the  only  exception  to  the  rule  is  where 
the  testator  gives  to  the  flrst  taker  an  estate 
for  life  only  by  certain  and  express  words, 
and  annexes  to  it  a  power  of  disposal.  In 
that  particular  and  special  case  the  devisee 
for  life  will  not  take  an  estate  in  fee,  not- 
withstanding the  distinct  and  naked  gift  of 
a  power  of  disposition  of  the  reversion.  This 
dtetinction  is  carefully  marked  and  settled 
in  thecnses."  InFairman  v.  Best),  14111. 244, 
the  testator  devised  his  farm,  describing  it, 
to  his  wife  "during  her  natural  life,  to  take 
the  issues  and  proHts  thereof;  at  her  death 
she  may  dispose  of  it  as  she  pleases. "  The 
wife  under  this  power  conveyed  tlie  land  to 
Waddle,  the  court  holding  that  the  wife  took 
a  life-estate  under  her  husband's  will,  with 
the  power  to  dispose  of  the  inheritance,  and, 
as  the  mode  of  exerting  the  power  was  not 
prescribed  by  the  will,  the  conveyance  made 
by  the  wife  was  a  rightful  exertion  of  the 
power.  In  the  case  of  Glover  v.  Stillson,  56 
Conn.  816,  15  Atl.  Rep.  752,  the  will  con* 
tained  this  provision:  "I  give,  devise,  and 
bequeath  the  residue  of  my  estate,  both  real 
and  personal,  unto  my  sisters,  Polly  A.  Still- 
son  and  Mary  A.  Stillson,  for  the  term  of 
their  natural  lives;  hereby  empowering  my 
Bisters  to  dispose  of  any  portion  of  my  estate, 
either  real  or  personal,  if  they  should  so  de- 
sire." It  was  held  that  the  life-estate  was 
not  enlarged  into  a  fee  by  the  power  given  to 
sell.  In  Funk  v.  Eggleston,  92  III.  515.  the 
testator  devised,  after  the  payment  of  debts, 
"two-thirds  of  my  real  and  personal  estate" 
to  his  wife  "during  her  life,  with  full  power 
and  authority  for  her  to  dispose  of  the  same 
as  she  may  think  proper,"  by  will  or  other- 
wise, before  her  death.  The  testator  then 
proceeded  to  disiiose  of  what  estate  might  re- 
main undisposed  of  by  his  wife  at  her  death. 
It  was  held  that  the  wife  had  a  life-estate 
only,  with  power  of  disposition  by  will  or 
deed.  In  the  case  of  Moore  v.  Webb.  2  B. 
Mon.  282,  the  life-tenant  bad  exerted  the 
power;  and  in  Ball  v.  Hancock,  82  Ky.  107, 
there  was  no  estate  for  life.  In  Caleb  v. 
Field,  9  Dana,  846,  the  doctrine  established 


In  this  case  is  recognized,  bat  is  not  decisive 
of  the  question. 

We  are  to  arrive  at  the  Intention  of  the 
testator  in  interpreting  his  will  by  looking 
to  the  whole  instrument  and  the  objects  of 
his  bounty.  That  his  wife  was  first  looked 
to  as  the  prime  object  of  his  care  is  evident, 
but  in  the  event  she  did  not  wish  to  appropri- 
ate all  the  estate  by  making  a  disposition  of 
it,  as  authorized,  he  saw  proper  to  provide 
for  others.  It  seems  to  uS  the  only  question 
presented  in  this  case  is,  can  a  testator,  in 
disposing  of  his  estate  by  will,  create  a  life- 
estate  in  one  with  remainder  to  another,  and 
at  the  same  time  give  to  the  life-tenant  the 
power  to  defeat  the  remainder  by  disposing 
of  the  property  by  deed  or  devise  to  whomso- 
ever he  pleases.  It  will  not  be  contended 
that,  with  a  devise  of  the  absolute  fee  in  the 
first  taker,  a  limitation  over  can  be  upheld; 
but  there  is  no  such  devise  in  the  will  before 
us,  but  the  testator,  with  the  right  to  dispose 
of  his  property  as  he  sees  proper  by  last  will, 
having  complied  with  the  rules  of  law  in  its 
execution,  has  given  to  his  wife  a  life-estate 
in  all  the  property  he  owned,  with  the  right 
to  dispose  of  it  as  she  may  please,  but  if  she 
fails  to  do  so  the  devise  over  takes  the  estate. 
The  testator  in  this  case  is  particular  to  name 
each  one  of  those  to  take  the  remainder, 
making  a  special  devise  to  each,  and  in  mora 
than  one  provision  of  the  will  is  disposing  of 
what  his  wife  may  leave  of  the  devised  prop- 
erty by  reason  of  her  failure  to  exercise  the 
power  given  her.  We  think  there  is  a  marked 
distinction  between  a  power  given  to  one 
who  already  has  the  fee  and  that  given  to  a 
life-tenant,  who  may  acquire  the  fee  by  the 
exercise  of  the  power  given  him.  In  the  lat- 
ter instance  it  is  the  manifest  intention  of 
the  testator  that  the  life-tenant  must  acquire 
the  fee  in  the  mode  provided  by  the  will,  and, 
if  the  power  is  not  exerted,  those  in  remain- 
der take  the  estate.  In  our  opinion,  there- 
fore, the  devisees  of  the  testator  are  entitled 
to  the  estate,  and  not  the  heirs  of  the  wife. 
The  judgment  is  therefore  reversed  and  re- 
manded, with  directions  to  sustain  the  de- 
murrer to  the  answer,  and  for  proceedings 
consistent  with  this  opinion. 


Whitakeb,  Auditor's  Agent,  e.  Brooks. 

(Court  0/  Appealt  of  Keniwihu.   April  1, 1800.) 

CoBPOB^TB  Stock— Taxatiow. 

1.  Where  the  sole  defense  made  to  an  informa- 
tion nnder  the  "Auditor's  Afcent  Act'Ky.  April 
29, 1880,  to  compel  defendant  to  list  shares  of  cor- 
porate stock  owned  by  him,  for  taxation,  Is  that 
the  stock  is  not  liable  to  taxation,  an  objection  that 
the  information  proceeds  for  an  assessment  of  the 
shares  of  stook  as  snch,  for  taxation,  wUle,  if  tax- 
able at  all,  they  are  by  law  taxable  as  surplos 
wealth  only,  is  waived. 

2.  Stockholders  In  corporations  not  included 
in  Oen.  St.  Ey.  c.  93,  art.  13,  which  required  cer- 
tain corporations  to  report  and  pay  taxes  on  their 
property,  and  section  8  of  which  enaoted  that  the 
individual  stockholders  of  the  companies  therein 
referred  to  should   not  be  required  to  U8tth«ir 
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shares  In  suoh  oompanles  for  taxation,  were  tn- 
dtvidiially  liable  for  taxes  on  their  shares  of  stock 
prior  to  Act  Ky.  April  22, 1884,  which  made  all  cor- 
porations subject  to  that  statute. 

8.  The  act  of  April  23, 1884.  took  effect  from 
its  passage,  changed  the  mode  of  assessment,  and 
repealed  all  Inconsistent  Liws.  Assessors  were 
not  then  required  to  return  their  lists  until  May  1st 
In  each  year.  By  chapter  92,  art.  13,  corporations 
had  been  required  to  report  their  lists  by  July  lOtb. 
Held,  that  the  act  of  1884  applied  to  taxation  for 
that  year. 

4.  Under  tbe  Act  of  1884,  the  stockholders  ai« 
not  liable  to  taxation  on  their  stock,  thongh  the 
corporation  has  not  reported  and  paid  taxes  on  its 
property. 

Appeal  from  chancery  coart,  Eenton  coun- 
ty. 

"To  be  offlcially  reported." 

H,  P.  Wldtaker,  for  appellant.  O'Hara 
<ft  Bryan  and  Hallam  tt  Myers,  for  appellee. 

Holt,  J.  In  July,  1882,  the  appellee,  L. 
H.  Brooks,  and  others,  incorporate  them- 
selves under  chapter  56  of  the  General  Stat- 
utes, by  filing  articles  of  incorporation  in  tbe 
Kenton  county  court  of  this  state,  under  tbe 
name  of  tbe  "Brooks- WaterQeld  Company," 
for  the  purpose  of  carrying  on  the  tobacco 
warehouse  business.  The  articles  located  its 
principal  office  or  place  of  doing  business  in 
Covington,  Ky.,  but  in  fact  the  business  was 
conducted  in  Cincinnati,  Ohio.  Its  tangible 
property,  real  and  personal,  was  located 
there,  save  a  comparatively  small  amount  of 
real  estate  in  Mason  and  Lewis  counties,  Ky., 
which  had  Ix^en  taken  for  debt.  Its  property 
in  Ohio  was  listed  for  taxation  there,  and  its 
real  estate  in  Kentucky  in  the  counties  where 
it  was  situated.  The  appellee  Brooks  is  the 
owner  of  shares  of  stock  in  the  corporation 
of  the  par  value  of  075,000,  and  actually 
worth,  according  to  the  assessment  made, 
$52,000.  He,  and  in  fact  all  of  the  corpo- 
rators, are  residents  of  Kenton  county,  Ky. 
He  declined  to  list  his  shares  of  stock  for  tax- 
ation  in  Kenton  county,  Ky.,  by  reason  of 
the  payment  of  taxes  by  the  corporation  in 
Ohio  and  this  state  as  above  stated,  and 
upon  the  ground  thai''  under  our  law,  where 
the  corporation  lists  the  corporate  property 
for  taxation,  the  stockholder  is  not  required 
to  list  his  shares  of  stock.  The  appellant,  as 
auditor's  agent,  thereupon  filed  an  informa- 
tion before  the  Kenton  county  judge,  as  au- 
thorized by  the  act  of  the  legislature  of  April 
29, 1880,  commonly  known  as  the  "Auditor's 
Agent  Act,"  for  tbe  purpose  of  compelling 
the  appellee  to  list  his  stock  for  taxation  for 
the  years  from  1882  to  1888.  A  response 
was  filed,  and,  after  bearing,  the  county  conrt 
assessed  it,  and  the  list  was  placed  in  the 
hands  of  the  auditor's  agent  for  collection. 
The  appellee  then  brought  this  action  en- 
joining its  collection.  The  cbanoelior  per- 
petuated the  injunction  as  to  all  the  years 
named,  and  the  case  is  now  here  upon  ap- 
peal. 

Prior  to  tbe  present  revenue  law,  which 
became  operative  on  May  17, 1886,  there  ap- 
pears to  have  been  no  provision  for  the  taxa- 
tion in  any  case  as  against  the  stockholder  of 


shares  of  stock  eo  nomine  in  a  corporation. 
Where  liable  to  be  embraced  in  his  list,  it 
could  only  be  as  a  part  of  his  surplus  wealth 
left  after  giving  in  the  specific  list  required, 
and  deducting  his  indebtedness,  or  under 
what  was  commonly  known  as  "the  equaliza- 
tion law."  Gen.  St.  1873,  c.  92,  art.  1,  §  5. 
It  is  now  urged,  therefore,  that  if  tbe  stock 
of  the  appellee  be  liable  to  taxation  for  any 
of  the  years  named,  that  yet  the  judgment 
l)elow  should  be  affirmed,  because  the  infor- 
mation proceeded  for,  and  the  county  court 
made  an  assessment  of,  the  shares  and  stock 
as  such  for  taxation.  It  does  not,  however, 
appear  that  there  was  any  objection  to  the  in- 
formation for  insufficienny;  or  that  there  was 
any  claim  that  the  appellee  bad  included  the 
value  of  the  stock  in  an  assessment  under 
the  equalization  law,  or  that  be  should  not 
have  done  so  because  of  any  indebtedness. 
Upon  the  contrary,  his  response  shows  that 
his  sole  objection  to  the  assessment  was  that 
the  stock  was  not  liable  to  taxation.  It  is 
therefore  now  too  late  to  raise  this  formal 
objection.  It  was  waived  by  the  failure  to 
present  it  in  the  county  court.  The  statute 
authorizing  the  proceeding  in  that  court 
should  be  liberally  construed,  in  view  of  tbe 
mischief  intended  by  the  legislature  to  be 
remedied;  and  tlieassessmentas  made  in  this 
instance  should  be  regarded  as  one  merely 
taxing  BO  much  surplus  wealth  of  the  appel- 
lee. 

Prior  to  April  22,  1884,  certain  corpora- 
tions were  required  to  pay  taxes  upou  their 
property  by  article  12,  c.  92,  Gen.  St..  and 
section  8  thereof  provides:  "The  individual 
stockholders  of  the  companies,  which  are  by 
this  article  required  to  report  and  pay  tax 
upon  tbe  value  of  their  property,  shall  not  be 
required  to  list  their  shares  in  such  compa- 
nies for  taxation."  It  was  decided  by  this 
court,  however,  in  the  case  of  the  Mail  Co. 
V.  Barbour.  9  S.  W.  Rep.  516,  that  a  steam- 
boat  corporation  was  not  embraced  by  article 
12  of  the  statute,  and  that  up  to  April  22, 
1884,  when  the  statute  was  changed,  the  val- 
ue of  tbe  stock  was  liable  to  assessment  as 
against  the  stockholder.  In  other  words,  in 
cases  where  the  corporations  were  expressly 
required  to  assess  the  corporate  property  and 
pay  the  taxes,  the  shareholder  was  not  liable 
to  taxation  upon  his  stock,  but  where  they 
were  not  so  required  the  burden  was  upon 
him.  Under  the  ruling  in  that  case  the 
Brooks- Walerfield  Company  is  not  a  corpora- 
tion of  a  character  embraced  by  article  12, 
and  it  is  manifest  that  it  did  not  embrace  all 
corporations  from  the  language  of  section  8, 
supra.  As  tbe  then  existing  law  looked  only 
to  the  stockholder  in  a  corporation  like  this 
one  for  the  taxes,  a  payment  of  them  by  the 
corporation  was  without  legal  warrant,  and 
would  not  relieve  him  from  tax  liability  as  to 
his  stock.  The  legislature,  however,  on 
April  22,  1884.  by  the  first  section  of  an  act, 
which  then  took  effect,  provided:  "That 
hereafter  all  corporations  in  this  common- 
wealth, except  railroad  and  turnpike  compa- 
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Dies,  abaU,  In  the  manner  provided  by  article 
twelve,  chapter  ninety-two,  of  the  General 
Statutes,  list  their  property  with  the  nssessor 
of  the  county  In  which  the  corporate  property 
is  situated."  1  Acts  1888-84,  p.  70.  This 
made  section  8  above  cited  applicable  to  a 
corporation  like  this  one;  and  while,  owing 
to  some  of  the  provisions  of  the  act  a  doubt 
at  flrst  arises  whether  it  applies  to  the  year 
1884,  yet  upon  reflection  we  think  such  was 
the  legislative  intention.  It  took  effect  from 
its  passage.  The  assessor  was  not  required 
under  the  then  existing  law  to  return  his 
lists  before  the  1st  of  May  in  each  year,  and 
although  not  so  entitled  it  renliy  was  an 
amendment  of  article  12,  c.  92,  of  the  RevlS' 
ion  of  the  Statutes  of  1873.  This  article,  as 
contained  in  the  Revision  of  1878,  required 
the  corporations  embraced  by  it  to  report 
their  lists  to  the  state  auditor  by  July  10th 
in  each  year,  the  same  to  relate  to  the  lOtb  of 
January  preceding.  The  amendatory  act 
changed  the  mode  of  assessment,  save  as  to 
railroad  and  turnpike  companies,  and  provid- 
ed that  all  laws  Inconsistent  therewith  were 
thereby  repealed.  Unless  it  therefore  be  re- 
garded as  applying  to  the  year  1884,  it  would 
at  least  be  questionable  whether  as  to  that 
year  any  law  was  in  force  after  its  passage 
for  the  assessment  of  any  corporations,  save 
railroad  and  turnpike  companies.  It  cannot 
be  presumed  the  legislature  intended  such  a 
result.  There  was  still  time  after  its  passage, 
and  before  the  assessor  was  required  to  com- 
plete bis  year's  work,  to  make  the  assess- 
ment; and  the  corporations,  which  under  the 
old  law  were  required  to  report  to  the  auditor 
by  Jnly  lOtfa,  could  not,  with  the  exception 
of  railroad  and  turnpike  companies,  do  so 
after  the  passage  of  this  amendment,  as  it 
repealed  the  old  law  in  this  respect.  It  is 
proper  to  here  say  that  the  provisions  of  the 
present  revenue  law,  and  which  was  enacted 
Hay  17,  1886,  are,  as  respects  the  question 
whether  a  corporation  like  this  one  shall  as- 
sess its  property  or  the  stockholder  therein 
his  stock,  substantially  the  same  as  those  in 
the  Revision  of  1873,  as  amended  by  the  act 
of  April  22.  1884. 

The  assessment  as  to  1888  being  proper, 
and  the  judgment  of  the  chancellor  to  this 
extent  certainly  erroneous,  the  question  next 
arises  whether  this  is  trne  as  to  the  subse- 
qaent  years  embraced  by  the  assessment.  It 
is  conceded  upon  the  side  of  the  appellant,  if 
the  corporation  had  listed  in  this  state  its 
property  in  the  main,  and  not  a  comparative- 
ly insigniftcant  portion  of  it,  and  thus  com- 
plied with  what  is  said  to  be  the  spirit  and 
real  meaning  of  the  law  as  amended  in  April, 
1884,  that  then  the  stockholder  would  not  be 
subject  to  taxation  upon  his  stock.  In  other 
words  it  is  contended  that,  although  it  be  a 
home  corporation,  yet  the  listing  of  its  cor- 
porate property  in  this  state,  and  the  pay- 
ment of  the  tax,  is  a  condition  precedent  to 
the  exemption  of  the  shares  of  stock  from 
taxation  In  the  hands  of  the  stockholder. 
The  rale  is  that  all  property  is  taxable  in  re- 


turn for  the  governmental  protection  afforded, 
unless  it  be  exempted  by  statute  conforming 
to  constitutional  requirement,  and  an  ex- 
emption should  not  be  held  to  arise  out  of 
doubtful  language.  But  here  the  statute 
plainly  says  that  the  corporation  shall  list  its 
property,  and  in  equally  plain  terms  it  pro- 
vides that,  where  it  is  required  to  do  so,  the 
stockholder  shall  not  be  required  to  list  bis 
shares  for  taxation.  In  this  case  the  trouble 
grows  out  of  the  fact  that  the  corporate  prop- 
erty in  the  main  is  in  Ohio,  and  at  least  the 
real  estate,  if  not  all  the  tangible  property, 
is  taxable  there,  and  owing  to  its  situs  can- 
not be  reached  for  taxation  here.  It  is  un- 
necessary, however,  to  decide  what  portion 
of  its  property,  if  any,  which  is  employed  In 
its  business  in  Ohio,  can,  by  proper  steps 
against  it  as  a  home  corporation,  be  reached 
for  titxation  here;  because  it  seems  to  us  it  is 
a  sufficient  answer  by  the  stockholder  when 
called  upon  to  assess  his  stock  to  say  the  law 
requires  the  corporation  to  assess  Its  corpo- 
rate property,  and  declares  that  the  stock  of 
the  shareholder  shall  be  exempt.  It  matters 
not  to  him  whether  the  corporation  has  done  so 
or  not.  If  not,  it  should  be  made  to  do  sa 
The  grant  of  exemption  to  the  stockholder 
has  not  been  made  to  depend  upon  this  being 
done.  If  it  cannot  be  done  under  existing 
law,  then  resort  must  be  had  to  additional 
legislation,  instead  of  a  court  attempting  to 
annul  a  plain  legislative  grant  of  exemption 
to  one,  because  another  has  failed  to  perform 
what  is  perhaps  a  legal  duty.  If  the  statute 
declares  without  condition  (as  it  does)  tliat 
the  corporation,  and  not  the  stockholder, 
shall  answer  for  the  tax,  then  It  is  immat«j 
rial  to  him  in  the  present  condition  of  the  law 
whether  the  corporation  has  or  nut  listed  its 
property  and  paid  the  tax.  He  need  only 
show  that  the  law  places  the  burden  upon 
the  corporation.  His  non-liability  does  not 
arise  out  of  the  fact  that  the  property  of  the 
corporation  in  Ohio  is  taxed  there.  To  also 
tax  his  stock  here  would  not  be  double  taxa- 
tion, because  to  be  such  it  must  be  twice 
taxed  within  the  same  jurisdiction.  Each 
state  is  sovereign  and  independent  in  this  re- 
spect, and  one  state  cannot,  of  course,  ex* 
empt  property  from  taxation  in  another.  Nor 
is  the  the  taxation  of  shares  of  stock  in  a 
foreign  corporation  owned  by  a  resident  of 
this  state  the  question  here,  as  appears  to 
have  been  the  case  in  the  moai,  if  not  all, 
the  cases  cited  by  the  appellant  in  argument. 
Our  attention  has  been  called  to  the  Ohio 
statute  upon  this  subject,  and  the  construc- 
tion there  given  to  it  by  the  supreme  court 
of  that  stale,  whose  opinions  are  justly  held 
in  high  regard.  It  seems  to  us,  however, 
that  there  is  a  difference  between  it  and  our 
own,  conceding  tliat  the  construction  to  the 
extent  claimed  has  been  given  to  the  former. 
Our  statute  declares  that  where  the  corpora- 
tion is  "required  to  report  and  pay  tax"  up- 
on the  value  of  its  property,  the  stockholder 
therein  shall  not  be  required  to  list  his  stock. 
The  Ohio  statute  provides:      "Xo  person 
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Bhall  be  required  to  list  for  taxation  any  sliare 
or  shHres  of  the  capital  stock  of  any  com- 
pany, tbe  capital  stock  of  wbicti  is  taxed  in 
the  name  of  sucb  company."  Bev.  St.  §  2746. 
If  its  proper  construction  be  tbat  the  shares 
of  stock  are  exempt  only  when  tbe  state  has 
in  fact  exercised  the  right  to  tax  the  capital 
stock,  yet  a  like  construction  should  not  be 
given  to  our  statute  because  of  the  difference 
between  them.  It  is  true  the  appellee's 
stock  is  a  part  of  the  wealth  of  this  state. 
As  a  matter  of  proper  and  just  policy,  it 
should  perhaps  contribute  by  taxation  to  the 
support  of  the  government.  If  tbe  property 
of  tbe  corporation  cannot  by  reason  of  ite 
situs  be  made  to  do  so;  but  this  is  a  matter 
for  legislative,  and  not  judicial,  action. 
Judgment  reversed,  with  directions  to  en- 
ter one  dissolving  the  injunction  as  to  the 
taxes  for  1883,  and  perpetuating  it  as  to  the 
subsequent  years. 


Willis'  Adh'b  v.  Bobebts'  Adu'r. 
{Court  of  Appeals  of  Kentucky-  April  8, 1800.) 
V>NU«— AonoN  roB  Baix  or  Dbcbdint's  Est^tb. 
Under  Civil  Code  Ey.  1 66,  providing  that  an 
action  for  the  distribution  of  the  estate  of  a  de- 
ceased person,  or  for  the  sale,  for  the  payment  of 
bis  debts,  of  property  descended  from  or  devised 
by  him,  must  be  brought  in  the  county  in  which 
his  personal  representative  qnalifled,  an  action  by 
a  ward  against  the  administrator  and  heirs  of  his 
guardian,  to  subject  land  which  descended  from 
such  guardian  to  the  heirs  to  the  payment  of  the 
amount  of  the  ward's  estate  in  the  hands  of  the 
guardian,  is  properly  brought  in  the  county  where 
the  heirs  reside  and  the  property  is  located.  The 
provision  of  section  67,  that  a  ward  must  sue  his 

fuardian  for  a  settlement  of  his  accounts,  for  ad- 
itional  security,  or  for  his  removal,  in  thu  county 
tn  which  the  guajrdian  was  qualified,  does  not  con- 
troL 

Appeal  from  circuit  court,  Kenton  county. 

"To  be  ofticially  reported." 
■     H.  Clay  White  and  J.  F.  Jt  0.  H.  Fish,  for 
appellant.    O'JBara  &  Bryan,  fur  appellee. 

Holt,  J.  Samuel  F.  Roberts  was  ap- 
pointed the  guardian  of  William  Willis  by 
the  Scott  county  court.  Roberts  resided  in 
Kenton  county,  and  died  there  intestate. 
Hia  personal  representative  whs  appointed 
there,  his  heirs  live  there,  and  the  real  estate 
left  by  him  to  bis  heirs  is  situated  there. 
Willis  having  also  died,  his  personal  repre- 
sentative brought  this  action  in  tlie  Kenton 
circuit  court  against  tbe  administrator  and 
heirs  of  lioberts,  to  subject  curtain  real  es- 
tate, which  had  descended  from  him  to  his 
heirs,  to  the  payment  of  the  amount  of  the 
ward's  estate  in  his  bauds  at  his  death.  A 
special  demurrer  to  the  jurisdiction  of  the 
court  was  sustained,  and  the  action  dismissed. 
Section  10,  art.  1,  c.  44,  Gen.  St.,  provides: 
"  The  heir  or  devisee  may  be  sued  inequity 
by  a  creditor  for  any  liability  of  the  decedent 
or  testator,  and  he  may  also  in  such  suit,  if 
demanded,  obtain,  by  the  proper  procedure,  a 
lien  on  any  specilled  property,  descended  or 
devised,  not  theretofore  aliened,  but  notsoas 
to  prejudice  thereby  any  other  creditor." 


Ko  judgment  had  ever  been  obtained  upon 
the  claim  against  the  administrator  of  Rob- 
erts; but,  even  if  this  had  been  done,  the  ac- 
tion should  be  brought  upon  the  original  lia- 
bility, as  against  the  heirs,  to  subject  estate 
descended  to  them.  Hopkins  y.  Stont,  6 
Bush,  375;  Craig  v.  Garnett's  Adm'r,  9  Bush, 
97.  The  petition  avers  that  the  personal 
estate  of  the  decedent  or  the  most  of  it  had 
been  distributed,  and  sets  out  inter  alia  a  de- 
scription of  the  land  received  by  the  heirs, 
and  asks  that  it  be  subjected  to  the  payment 
of  the  claim.  The  appellees  insist  that  the 
action  should  have  been  brought  in  Scott 
county,  and  that  the  venue  in  sucb  a  case  ia 
governed  by  section  67  of  the  Civil  Code, 
which  reads:  "An  action  by  a  ward  against 
his  guardian  for  a  settlement  of  his  accounts, 
for  additional  security,  or  for  bis  removal, 
must  be  brought  in  the  county  in  which  tlie 
guardian  was  qualified."  Upon  the  other 
band,  the  appellants  contend  that  the  action 
was  properly  brought,  and  that  section  66 
controls.  It  provides:  "An  action  for  the 
distribution  of  tbe  estate  of  a  deceased  per- 
son, or  for  its  partition  among  bis  heirs,  or 
for  the  sale  for  payment  of  his  debts  of  prop- 
erty descended  from  or  devised  by  him,  must 
be  brought  in  the  county  in  which  his  per- 
sonal representative  was  qualified."  It  is 
urged  upon  behalf  of  the  appellees  that  tbe 
cases  of  Stone's  Adm'r  T.  Powell,  13  B.  Mon. 
842,  and  Greenly  v.  Danids,  6  Bush,  41,  are 
decisive  of  this  one.  We  do  not  think  so. 
Keither  of  them  were  suits  to  subject  land  de- 
scended to  the  heir  to  the  payment  of  the 
ward's  claim  against  his  guardian.  The 
first-named  case  appears  to  have  been  an  ac- 
tion brought  against  the  gnardian  and  his 
sureties.  The  court  properly  held  that  tbe 
jurisdiction  was  local  to  the  county  where 
the  guardian  had  qualified.  The  otb«r  case 
was  a  suit  upon  the  bond  of  the  guardian, 
and  the  same  rule  was  announced.  In  both 
cases  tbe  petitions  did  not  in  totidem  verbis 
ask  a  settlement  of  the  guardian's  accounts. 
In  the  one  case  none  appears  to  have  ever 
been  made;  in  the  other,  a  settlement  had 
been  made  in  the  county  court,  but  as  it  was 
only  prima  faoie  correct,  and  subject  to  re- 
vision by  the  circuit  court,  this  court  held 
that  in  each  case  tbe  settlement  of  the  guar- 1- 
ian's  accounts  was  necessarily  involved.  It 
ia  urged  tbat  this  ia  so  in  this  case,  and  that 
the  enforcement  of  the  lien  against  the  estate 
descended  is  but  an  incident,  and  not  the 
substance,  of  the  action.  Conceding  that  the 
suit  involves  the  settlement  of  the  guard- 
ian's account,  and  a  determination  by  the 
court  of  the  amount  due  the  estate  of  the 
ward,  yet  unquestionably  the  object  of  this 
action  is  to  subject  tbe  real  estate  in  the 
hands  of  the  heir  to  the  payment  of  the 
claim.  It  is  an  action  for  a  sale  for  the  pay- 
ment of  his  debts  of  property  descended  from 
tbe  decedent,  and  in  such  case  it  "must  be 
brought  in  the  county  in  which  his  personal 
representative  was  qualified."  The  liability 
is  sought  to  be  imposed  upon  properly  now 
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belonging  to  the  heir.  The  title  is  not  in  the 
personal  representative.  The  heir  is  the 
party  to  be  affected;  his  land  is  to  be  sold,  if 
the  liability  exists;  and  the  letter  as  well  as 
the  reason  of  the  case  requires  that  section  66 
of  the  Code  should  control  the  jurisdiction. 
Suppose  the  action  had  been  brought  in  Scott 
county.  Can  it  be  supposed  for  a  moment 
that  it  would  not  have  been  met  with  the  ob- 
jection that  the  court  had  no  jurisdiction, 
since  not  only  the  party  to  be  affected  did  not 
reside  there,  and  the  real  estate  to  be  sub* 
jected  was  not  situated  there,  but  the  dece- 
dent did  not  reside  there,  nor  did  the  person- 
al representative  of  his  estate  qualify  there: 
but,  upon  the  contrary,  the  land  is  situate 
where  this  action  was  brought,  the  party  to 
be  affected  by  it  resides  there,  as  did  also  the 
decedent,  and  his  administrator  qualified 
there.  It  seems  to  us  that  the  claimHut  has 
brought  his  action  in  the  county  most  con- 
venient and  favorable  to  the  appellees,  and 
that,  under  the  circumstances,  they  reasona- 
bly ought  not  to  object.  True,  this  fact  can- 
not, of  course,  deprive  them  of  a  right  given 
by  law ;  but,  if  the  action  had  been  brought 
in  Scott  county,  these  circumstances  would 
undoubtedly  have  been  urged  as  explanatory 
of  the  Code  provisions  and  their  true  con- 
struction, which  in  our  opinion  require  an 
action  like  this  one  to  be  brought  in  the 
connty  where  the  personal  representative  ot 
the  decedent  qualities.  The  judgment  is  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


Holmes  o.  Herrinobr. 
(Court  0f  AwenU  of  Kentucky.    April  8, 1890.) 

EJKOTMXKT— iHSTBUOnONS. 

FlidntIS  and  defendant  in  ejectment  owned 
adjoining  tracts  each  claiming  up  to  the  division 
line,  wherever  that  might  be,  and  both  held  under 
the  same  patent.  Defendant  had  inclosed  the  dis- 
puted traot,  but  there  was  no  evidence  showing 
that  It  had  been  so  inclosed  for  16  years.  Held, 
that  it  was  error  to  instruct  that  the  jury  should 
And  forplaintifr,  "unless  they  find  from  the  evidence 
that  defendant,  and  those  under  whom  he  claims, 
have  been  in  actual  possession  of  the  land,  by  them- 
selves or  their  tenants,  with  claim  of  title,  holding 
openly,  notoriously,  oontinuously,  and  adversely, 
for  16  years,  in  which  case  the  jury  should  find  for 
the  defendant. " 

Appeal  from'  circuit  court,  Campbell 
connty. 

"Not  to  be  officially  reported." 

This  was  an  action  for  the  recovery  of 
land,  brought  by  George  B.  Holmes  against 
Jacob  Herriuger.  There  was  judgment  tor 
defendant,  and  plaintiff  appealed. 

John  D.  Ellis  and  ReiUy  ds  Reiley,  for  ap- 
pellant.   T.  M.  Hill,  for  appellee. 

Lkwis.  C.  J.  The  parcel  of  land  in  dis- 
pute in  this  case  is  55-100  of  an  acre,  and  the 
question  for  consideration  is  as  to  correct- 
ness of  the  following  and  only  instruction  of 
the  court:  "The  jury  should  find  for  the 
plaintiff,  as  to  the  land  in  contest,  if  they  be- 


lieve she  has  proven  title  to  it,  or  any  part 
of  it,  unless  they  find  from  the  evidence  that 
the  defendant,  and  those  under  whom  he 
claims,  have  been  in  tiie  actual  possession  of 
the  land,  or  any  part  thereof,  by  themselves 
or  their  tenants,  with  claim  of  title,  up  to  a 
defined  boundary,  holding  openly,  notorious- 
ly, continuously,  and  adversely  to  all  the 
world,  for  as  much  as  15  years  next  before 
the  10th  day  of  August,  1886,  in  which  case 
the  jury  should  find  for  the  defendant,  as  the 
case  may  be,  according  to  the  proof  as  here- 
inbefore stated. "  It  seems  to  us  that  the  in- 
struction is  erroneous,  and  was  prejudicial 
to  appellant,  plaintiff  below;  for,  as  both 
parties  claim  under  the  same  patent,  no  ques- 
tion of  superiority  of  title  arises  in  the  case. 
Nor  has  either  acquired  any  legal  advantage 
by  adverse  possession  of  the  land  in  contest; 
for  both  parties,  having  the  undisputed  title 
to,  and  possession  of,  two  adjoining  tracts, 
respectively  owned  by  them,  must  be  re- 
garded as  claiming  and  holding  up  to  the  di- 
vision line,  wherever  tliat  may  be,  until  one 
or  the  other,  by  actual  iiiclosure,  takes  pos- 
session beyond.  It  is  true,  appellee  did  have 
the  disputed  land  under  fence  when  the  ac- 
tion was  commenced  by  appellant;  but,  as 
there  Is  no  evidence  whatever  showing  it  had 
been  so  inclosed  15  years,  he  acquired  no 
right  thereby.  Consequently,  the  jury  must 
have  understood  the  instruction  as  requiring 
the  plaintiff  to  establish  her  title  to  the  land 
in  dispute  by  a  r^ular  chain,  while  allowing 
possession  of  the  defendant  to  extend  over 
the  parcel  in  dispute,  whether  actually  witl>- 
in  the  boundary  of  the  tract  owned  by  him  or 
not.  Whether  the  land  in  dispute  belongs  to 
one  or  other  party  depends  ur>on  the  true  lo- 
cation of  the  dividing  line  between  them, 
which  is  also  the  original  division  line  be- 
tween Canington  and  Beale;  for,  as  this  rec- 
ord stands,  if  that  line  is  north,  or  to  the  ex- 
tent it  is  north,  of  the  parcel  in  contest,  the 
plaintiff  is  entitled  to  recover, — otherwise 
not.  It  is  a  simple  issue  of  fact,  where  that 
line  is.  Judgment  revei-sed,  and  cause  re- 
manded for  new  trial,  and  further  proceed- 
ings consistent  with  this  opinion. 


Measels  et  uas.  v.  Martin. 
(Court  of  Appeals  of  Kentucky.    April  8, 1890.) 

CONVET1.NCB  BT  TVlTB. 

In  order  to  convey  the  wife's  right  of  dower 
and  homestead,  her  name  must  appear  in  the  body 
of  the  conveyance  as  one  of  the  grantors;  and  the 
mere  signing  and  acknowledging  of  the  instrument 
by  her  will  not  operate  to  convey  her  interest  in 
the  property. 

Appeal  from  circuit  court,  Webster  county. 

"Not  to  be  offlcially  reported." 

Action  to  foreclose  a  mortgage,  brought  by 
N.  Martin,  as  assignee,  against  R.  Y.  Mea- 
sels and  wife.  From  a  judgment  for  plain- 
tiff, defendants  appealed. 

Johti  D.  Hill,  for  appellants.  Towery  ^ 
Bourland,  for  appell^^^^d  byLjOOglC 
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Bbnnett,  J.  In  this  action  to  foreclose 
the  mortgage  executed  by  the  appellant  It. 
Y.  Meaaels,  and  purporting  to  have  been 
signed  and  acknowledged  by  the  other  ap- 
pellant, bis  wife,  the  wife  appears  nowhere 
in  the  mortgage  as  one  of  the  grantors.  It 
has  been  repeatedly  held  by  this  couit  that 
the  name  of  a  married  woman,  in  order  to 
convey  her  right  of  dower  or  homestead,  must 
appear  in  the  body  of  the  deed  or  mortgage 
as  one  of  the  conveyancers.  Hatcher  v.  An- 
drews, 5  Bush,  565;  McDowell  v.  Prather,  8 
Bush,  61.  See,  especially,  Hedger  v.  Ward, 
15  B.  Mon.  116.  The  husband  appears  in 
this  mortgage  as  the  sole  conveyancer.  The 
only  time  that  the  wife's  name  appears  in 
said  mortgage  is  in  the  testimonial,  wherein 
it  says:  "In  testimony  whereof,  I,  R.  V. 
Measels,  together  with  my  -wife,  who  relin- 
quishes," etc.,  "both  hereunto  set  our  bands. " 
This  in  no  wise  appears  as  the  act  of  the 
wife,  but  it  appears  as  the  sole  act  of  the 
hu8l»nd.  He  is  speaking  for  her.  Accord- 
ing to  the  foregoing  authorities,  the  signing 
of  the  Instrument,  and  the  acknowledgment 
of  it,  by  the  wife,  do  not  have  the  effect  of 
conveying  her  interest,  unless  her  name  ap- 
pears in  the  body  of  the  instrument  as  one 
of  the  conveyancers.  The  judgment  is  re- 
versed, with  directions  for  further  proceed- 
ings consistent  with  this  opinion. 


MATHIS  v.  GOHMONWEA.LTH. 

(Ctourt  cf  Appeals  of  KentuOey.  April  8, 1890.) 
Ihobst— iNDionnNT— Nams  ov  Pabtt— Evidsko. 

1.  In  an  Indictment  for  incest  committed  by  de- 
fendant wlUi  his  daughter,  it  was  immaterial 
by  what  name  the  daughter  was  or  Is  now  called, 
if  her  identity  is  established  as  the  daughter  of  de- 
fendant, 

8.  Proof  of  one  oommission  of  the  offense  tg 
suffloient  for  oonviotion,  but  it  is  not  error  to  permit 
the  proof  of  the  various  times  and  olrcnmstanoes 
of  the  repetition  ot  the  offense. 

8.  \Vnere  it  appears  that  defendant  made  a 
confession  of  the  orime  to  the  daughter's  hus- 
band nnder  duress,  but  afterwards  made  the  same 
confession  to  another  when  not  threatened  or  men- 
aced, such  confession  was  properly  admitted. 

4.  Testimony  for  the  purpose  of  showing  that 
the  daughter  had  had  sexual  intercourse  with 
another  person  prior  to  her  marriage  was  properly 
rejected. 

Appeal  from  circuit  court.  Graves  county. 

"Not  to  be  oflScially  reported." 

Indictment  against  W.  F.  Mathis  tor  in- 
eest.    Upon  conviction  defendant  appealed. 

Smith  di  RobbiTis  and  J.  T.  Webb,  for  ap- 
pellant.    P.  W.  Hardin,  for  appellee. 

Lewis,  C.  J.  Appellant  was  indicted  and 
convicted  of  the  crime  of  incest,  committed 
with  bis  daughter,  Luella  Mathis;  her  evi- 
dence being  to  the  effect  that,  when  she  was 
between  14  rnd  16  years  of  age,  her  father, 
by  force  and  threats,  compelled  her  to  submit 
to  carnal  connection  with  him,  which  was 
repeated  at  intervals,  20  or  30  times,  until  she 
arrived  at  the  age  of  20  years,  and  was  mar- 
ried to  one  Jeff  Williams.  One  of  the  errors 
of  law  complained  of  is  that  the  court  as> 


sumed  in  the  instruction,  instead  of  requir- 
ing the  jury  to  believe  from  the  evidence  be- 
yond a  reasonable  doubt,  that  Luella  Will- 
iams, her  name  when  the  trial  was  had,  is  tho 
identical  Luella  Mathis  with  whom  it  Is 
charged  in  the  indictment  the  crime  was  com- 
mitted. It  is  true  the  jury  is  required  to  be- 
lieve from  the  evidence  every  fact  exists 
which  is  essential  to  conviction ;  but  it  is  not 
malerial  by  what  name  the  daughter  of  ap- 
pellant may  have  been  or  is  now  called,  if  her 
identity  is,  as  is  the  case  here,  established 
beyond  dispute. 

Counsel,  we  think,  is  in  error  as  to  the 
proper  interpretation  of  the  instruction,  for 
it  does  not  assume,  but  requires  the  jury  to 
believe  from  the  evidence,  appellant  knew 
Luella  Mathis,  now  Williams,  was  his  daugh- 
ter when  tlie  crime  is  charged  to  have  been 
committed.  Proof  of  a  single  commission  of 
the  offense  would  have  been  sufficient  to  con- 
vict, but  it  was  not  an  error,  if  one  at  all,  to 
the  prejudice  of  appellant  to  permit  evidence 
of  the  various  times  aud  circumstances  under 
which  It  was  repeated,  but  rather  to  his  ad- 
vantage, because  thereby  a  bar  is  made  to  any 
other  prosecution. 

There  is  some  evidence  tending  to  show 
that  at  the  time  appellant  made  confession  to 
Jeff  Williams  he  was  under  duress,  but  he 
afterwards  repealed  the  same  confession  to 
one  Parker,  uncle  of  Luella,  when  he  was  not 
threatened  or  menaced,  and  the  instruction  as 
to  such  confession  was  therefore  not  im- 
proper. Moreover,  independent  of  any  con- 
fession by  him,  there  were  circumstances 
proved  which  corroborated  the  testimony  of 
the  daughter,  not  only  in  respect  to  the  actual 
commi^ion  of  the  crime,  but  also  as  to  her 
statement  it  was  done  by  force  and  threats 
on  the  part  of  appellant.  The  offer  of  appel- 
lant to  prove  by  a  witness  he  had  sexual  in- 
tercourse with  Luella  before  her  marriage  to 
Williams  was,  we  think,  properly  rejected  by 
the  court,  because  it  did  not  tend  to  illustrate 
the  issue  before  the  jury,  nor  was  it  the  legal 
mode  by  which  to  invalidate  her  testimony  as 
a  witness.  It  seems  to  us  the  court  erred  in 
rejecting  the  testimony  offered  which  tended 
to  contradict  and  lessen  the  weight  of  Jeff 
Williams'  testimony;  but,  discarding  his  tes- 
timony altogether,  the  evidence  was  not  only 
sufBcient,  but  so  convincing  the  crime  was 
committed  by  appellant  as  to  leave  no  rea- 
sonable doubt.  There  was  an  Instruction 
given  upon  the  assumption  Luella  Williams 
was  an  accomplice.  But  we  think,  accord- 
ing to  her  own  testimony  and  corroborating 
evidence  of  others,  she  was  forced  against  her 
will  to  submit  to  the  lust  of  her  father,  and 
therefore  not  his  accomplice.  Judgment  af- 
firmed. 


O'BlLST  »t  <a.  t.  MOEIBBNAN  tt  cH. 

[Court  of  Appealt  <if  Kentucku.    April  8, 1890.) 

Wills— Constbcotion—Natcbb  of  Bstatb, 
Where  a  testator  devised  all  his  property, 
real  and  personal,  to  bis  wife,  to  be  administered 
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bj  ber  for  the  rapport  of  berMlf  sod  bis  obUdren, 
the  wife  takes  the  property  as  trustee  merely. 

Appeal  from  Louisvltle  law  and  equity 
court. 

"To  b«  officially  reported." 

N.  9.  Rogen,  for  appellant.  R.  A.  BaU 
man,  for  appellees. 

Fbyob,  J.  The  will  of  Miles  O'Biley  con- 
tains tbe  following  provision:  "I  will  and 
bequeath  to  my  wife,  Ann  O'Biley,  all  my 
real  and  personal  propeity,  to  be  administered 
by  her  for  tbe  support  of  herself  and  my  chil- 
dren." The  wiU  is  here  for  construction. 
While  we  agree  with  tbe  chancellor  below 
that  the  legal  estate  or  title  is  in  the  wife,  at 
tbe  same  time  it  must  be  regarded  as  being 
held  in  trust  for  the  beneflt  of  herself  and 
children.  There  is  no  power  of  disposition 
given  the  wife,  and  the  aid  of  the  chancellor 
must  therefore  be  invoked  if  a  sale  is  required. 
This  is  simply  a  devise  in  trust  for  tbe  bene- 
fit of  tbe  wife  and  children,  and,  if  the  name 
of  a  stranger  had  been  inserted  as  the  trustee 
instead  of  the  wife,  there  could  be  nu  trouble 
in  arriving  at  the  intention  of  tbe  testator. 
If  the  testator  had  said,  "I  devise  all  ray  es- 
tate, real  and  persoaal,  to  A.,  to  be  admin- 
istered for  tbe  support  of  my  wife  and  chil- 
dren," there  is  no  doubt  that  A.  would  hold 
in  trust  for  their  benefit.  If,  therefore,  the 
testator,  instead  of  devising  it  to  a  stranger 
for  such  a  use,  makes  tbe  devise  to  bis  wife, 
Ann  O'Biley,  to  be  administered  for  her  sup- 
port and  that  of  his  children,  the  wife  holds 
as  trustee,  with  a  beneScial  interest  in  con- 
nection with  ber  children. 

The  judgment  below  is  reversed,  and  re- 
manded for  proceedings  consistent  with  this 
opinion. 


BowBN  V.  Stone. 

{Court  ctf  Appeali  of  Ktntudky.    April  8,  1890.) 

VaxsoB  ASS  Vaimn— AoBNT  to  Pubohask. 

In  an  aotton  to  recover  certain  real  estate,  it 
appeared  tiiat  tbe  land  bad  been  sold  under  a  mort- 
gage ezeouted  by  plaintiff,  and  purchased  by  the 
mortgacee,  wbo  conveyed  to  one  H.,  with  a  stmu- 
latiOD  uat  H.  should  reconvey  to  the  plaintiff  on 
the  pajrment  of  a  certain  snm.  Afterwards  def  end- 
antentered  upon  tbe  land  as  agent  for  plaintiff,  and 
plaintiff  having  failed  to  make  the  payment  re- 
quired, H.  sold  the  land  to  defendant.  Plaintiff 
consented  to  the  sale,  and  knew  defendant  had 
taken  possession  and  niade  Improvements,  and  ao. 
qniesced  therein  for  a  number  of  years.  Held, 
that  he  could  not  now  attack  defendant's  posses- 
sion on  the  ground  that  he  held  as  agent  merely. 

Appeal  from  circuit  court,  Powell  county. 

"Not  to  be  officially  reported." 

Action  brought  by  Hezekiah  Bo  wen  against 
A.  Stone  to  recover  cei-tain  real  estate. 
There  was  Judgment  for  defendant,  and  plain- 
tiff appealed.  * 

Robt.  Riddkll,  for  appellant.  H.  0.  Lilly 
d-  Son  and  R.  Fluty,  for  appellee. 

Bkmnett,  J.  Hazelrigg  held  a  mortgage  on 
tlie  land  of  the  appellant.     Tbe  mortgage 


lien  was  enforced,  the  land  sold,  and  Hazel- 
rigg purchased  it,  and  It  was  conveyed  to 
him  by  the  commissioner.  Thereafter,  in 
1858,  Hazelrigg  sold  and  conveyed  said  land 
to  John  Hon.  In  the  deed  of  conveyance  it 
is  stipulated  that  Hon  is  to  convey  said  land 
to  the  appellant  upon  the  appellant  i>aying  to 
Hon  a  certain  sum,  etc.;  said  payment  to  be 
made  when  "reasonably  required."  The  ap- 
pellant did  not  pay  this  sum,  and  Hon  con- 
veyed  the  laud  without  any  condition  what- 
ever to  the  appellee.  Stone.  Said  Stone  en- 
tered upon  the  land  in  1861  or  1862,  and  has 
held  the  possession  of  it  ever  since,  claiming 
it  as  his  own,  and  has,  during  said  time, 
greatly  improved  it.  Tbe  appellant  claims 
that  Stone  entered  upon  said  land  and  took 
possession  of  it  as  his  agent  to  sell  tbe  same, 
and  pay  off  the  appellant's  debts  with  the  pro- 
ceeds of  sale;  and  that  be  has  held  the  land 
ever  since  his  entry  thereon  as  appellant's 
agent.  The  proof  is  that  Stone  entered  upon 
said  land,  and  took  possession  of  It  and  con- 
trolled it,  as  the  agent  of  the  appellant,  and 
sold  it,  as  appellant's  agent,  to  Anderson ;  that 
thereafter  tbe  contract  with  Anderson  was 
rescinded,  and  thereafter  Stone  bought  the 
land  from  Hon,  and  Hon  made  him  a  deed  to 
the  same.  The  weight  of  the  evidence  Is  that 
Stone  never  claimed  to  hold  said  land  as  the 
agent  of  the  appellant  after  he  purchased  the 
same  from  Hon;  that  while  he  admitted,  after 
said  purchase,  that  he  entered  upon  and  held 
the  possession  of  the  land  as  the  appellant's 
agent,  yet  he  evidently  referred  to  his  entry 
and  holding  prior  to  tiis  purchase  from  Hon. 
The  weight  of  the  evidence  is  that,  when  the 
Anderson  purchase  failed,  the  appellant  gave 
up  all  hope  of  redeeming  the  land,  and  au- 
thorized Stone  to  buy  it  for  himself.  This 
fact  Is  fortified  by  Stone's,  ever  since  his  pur- 
chase, claiming  the  land  as  his  own,  and 
holding  the  adverse  possession  of  it  and  im- 
proving it,  with  the  knowledge  of  tbe  ap- 
pellant, and  without  any  complaint  from 
him,  until  he  brought  this  suit  in  1880.  The 
Judgment  is  affirmed. 

Holt,  J.,  not  sitting. 


JOTBS  8t  al.  9.  SHADBtntM  «t  OZ. 

(Court  <if  Appeals  4/  KentucItU'    April  8, 189a) 
MuirioiPAi.  CoEPORATiosi  —SiDBWALKS  — Assess. 

MEHTS. 

1.  The  charter  of  tbe  city  of  Louisville,  of 
March  S4,  1883,  {  2,  provides  that,  where  an  im- 
provement is  the  original  construction  of  any 
street,  alley,  or  avenue,  it  shall  be  made  at  the  ex- 
clusive cost  of  the  owners  of  lots  in  each  fourth  of 
a  square,  to  be  equally  apportioned  aooordlng  to 
the  number  of  square  feet  owned  by  them,  Beotion 
8  provides  that  tbe  costs  of  making  sidewalks,  in- 
cluding curbing,  whether  by  original  oonstraoUon 
or  reconstruction,  shall  be  apportioned  to  the  front 
foot  as  owned  by  the  respective  parties  fronting 
such  improvement.  Held,  that  the  cost  of  curbing 
an  alley  adjoining  defendant's  prcpert;  should  be 
apportioned  on  the  front  feet  bordering  thereon. 

2.  In  an  action  to  tax  defendants'  property  for 
improvements  on  an  adjoinlDg  alley,  an  answer  al- 
leging that  the  city  council,  in  ordering  the  il^ 
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prorement,  did  not  fix  the  grade  nor  specify  the 
Improvements  to  be  made,  presents  a  good  defense. 
8.  The  city  conndl  is  the  sole  judge  whether 
the  work  was  done  according  to  contract,  and  not 
the  person  for  whose  benefit  the  improvement  was 
made. 

Appeal  from  Louisville  iaW  and  equity 
court. 

"Not  to  be  officially  reported." 

Action  by  William  Shadburn  and  others  to 
subject  the  property  of  Patrick  Joyes  and 
others  to  the  payment  of  tlie  cost  of  improv- 
ing an  alley  in  the  city  of  Louisville.  There 
was  judgment  for  plHintifFs,  and  defendants 
appealed. 

P.  Joyes,  for  appellants.  Lane  &  Burnett, 
for  appellees. 

Prtor,  J.  The  property  of  the  appellants 
in  this  case  is  sought  to  be  subjected  to  the 
payment  of  the  cost  for  Improving  an  alley 
in  the  city  of  Louisville.  The  charter  of  the 
city  of  March  24,  1882,  provides  (section  2) 
that,  when  the  improvement  is  the  original 
construction  of  any  street,  alley,  or  avenue, 
such  improvement  shall  be  made  at  the  ex- 
elusive  cost  of  the  owners  of  lots  in  each 
fourth  of  a  square,  to  be  equally  apportioned 
by  the  general  council  according  to  the  num- 
ber of  square  feet  owned  by  them,  etc.  Sec* 
tion  3  provides  that  "the  cost  of  making 
sidewalks,  including  curbing,  whether  by 
original  construction  or  reconstruction,  shall 
be  apportioned  to  the  front  foot  as  owned  by 
the  parties,  respectively,  fronting  said  im- 
provement." The  appellants'  property  was 
made  liable  for  the  cost,  including  the  curb- 
ing, as  provided  in  section  2,  when  it  is  plain 
that  section  8  exempted  any  part  of  it  from 
payment  for  curbing  except  the  front  feet 
bordering  on  the  alley.  The  cost  of  the  curb- 
ing is  confined  to  the  front  foot  bordering  on 
the  alley,  and  is  so  plain  as  to  be  unmistak- 
able. No  other  construction  can  be  given  it, 
and  there  is  no  escape  from  the  conclusion 
ttiat  such  was  the  legislative  intent.  It  is 
immaterial  what  has  been  the  custom  or 
practice  heretofore.  There  is  no  reason  for 
any  other  construction. 

It  seems  to  us,  also,  that  the  question  as  to 
the  right  of  the  city  to  improve  this  alley  was 
put  in  issue.  If  only  a  private  way,  for 
private  use,  attached  or  appurtenant  to  the 
property  owned,  with  no  title  vested  in  the 
dty  by  dedication  or  otherwise,  the  right  to 
order  the  improvement  did  not  belong  to  the 
city,  and,  besides,  it  was  the  duty  of  the 
council  to  fix  the  grade,  and  to  specify  the 
improvements  to  be  made;  and,  for  that  rea- 
son, tlie  answer,  alleging  that  such  steps 
were  not  taken,  presented  a  defense  to  the  ac- 
tion. We  perceive  no  other  valid  defense  in- 
terposed. 

As  to  whether  or  not  the  work  was  done 
according  to  contract,  the  council  must  judge, 
and  not  the  party  for  wliose  benefit  the  im- 
provement was  made.  The  judgment  t>elow 
is  therefore  reversed  and  remanded,  with  di- 
rections to  overrule  the  demurrer  to  the  an- 


swer to  the  extent  indicated,  and  for  proceed- 
ings consistent  with  this  opinion.  We  per- 
ceive no  reason  why,  under  the  charter,  a 
reapportionment  may  not  be  made,  if  asked 
for. 


Webb  o.  Teustees  of  First  Colored  Bap- 
tist Church  of  Lezxngtom  et  al. 

(Court  of  AvpeaU  of  Kentucku-    April  8, 1890.) 

CCBTSST — LlABIUTT'  FOB  DBBTS — ^ReOSITBB. 

1.  F.  devised  certain  land  to  J.  in  fee,  subject 
to  the  defeasance  that,  if  she  should  die  without 
leaving  lawful  issue,  or  the  descendants  of  such 
issue,  the  land  should  be  sold,  and  the  proceeds- 
divided  between  certain  charities.  J.  married 
defendant,  and  had  one  <^d  by  him,  which  died 
in  infancy.  Afterwards  J.  died,  having  no  other 
children.  Held,  that  defendant  had  an  estate  by 
curtesy  in  the  land. 

8.  A  portion  of  the  lands  had  been  sold,  and 
the  proceeds  used  topurchase  other  lands,  in  Ohio. 
The  lands  purchased  had  belonged  to  defend- 
ant, and  in  payment  therefor  he  received  the  pro- 
ceeds of  the  land  sold  by  J.  Afterwards  defenaant 
mortgaged  the  land  in  Ohio  to  secure  his  indebted- 
ness to  third  parties,  which  indebtedness  he  nev- 
er paid.  Held,  that  the  court  of  chancery  could 
put  defendant's  estate  by  curtesy  into  the  hands 
of  a  receiver  for  the  purpose  of  paying  the  indebt- 
edness on  the  lands  thus  mortgaged. 

Appeal  from  circuit  court,  Fayette  county. 
"To  be  officially  reported." 
Breckinridge  d  Shelby,  for  appellant.    D. 
G.  Falconer,  for  appellees. 

Bennett,  J.  Landon  Terrell  willed  to 
Elizabeth  Jackson  certain  real  estate,  situ- 
ated in  the  city  of  I.iexington,  and  certain 
other  real  estate  to  Eleazur  Jackson,  situated 
in  said  city.  Tlie  said  estate  was  devised  to 
each  devisee  in  fee,  but  the  same  was  subject 
to  the  defeasance  that,  if  either  devisee 
should  die,  before  or  after  the  death  of  the 
devisor,  without  leaving  lawful  issue,  or  the 
descendants  of  such  issue,  the  estate  devised 
to  such  devisee  should  go  to  the  other  dev- 
isee; and  if  both  should  die,  before  or  after 
the  death  of  the  devisor,  without  leaving 
lawful  issue,  or  the  descendants  of  such  is- 
sue, then  the  estate  devised  to  both  should  be 
sold,  and  the  proceeds  divided  between  the 
First  Colored  Baptist  Church  of  Lexington, 
Morton  City  School,  and  the  Orphan  Asylum 
of  Lexington,  one-third  to  each.  Eleazor 
.Tackson  died  without  having  left  surviving 
him  living  issue,  or  the  descendants  of  such 
issue;  consequently,  Elizabeth  Webb,  former- 
ly Jackson,  took  Eleazor's  part  of  the  estate. 
Said  Elizabeth  had  one  child  by  her  husband, 
the  appellant,  which  died  in  infancy,  and 
some  time  thereafter  the  mother  died  without 
having  any  other  child  or  children.  This 
suit  was  instituted  by  the  appellees  to  have 
said  property  sold,  and  the  proceeds  divided 
among  them  in  accordance  with  the  provis- 
ions of  the  will.  It  is  too  plain  for  serious 
controversy  that  Eleazor  and  Elizabeth  took, 
under  said  will,  a  fee,  subject  to  be  defeated 
by  their  deaths,  without  leaving  living  law- 
ful issue,  or  the  descendants  of  such  issue,  in 
which  event  the  appellees  took  the  estitte. 
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There  are  no  words  in  the  granting  clause  of 
the  will  indicating  that  the  testator  intended 
to  devise  any  estate  to  the  children  of  Elea- 
zor  and  Elizabeth  Jackson.  The  estate  is 
willed  to  these  two  persons  in  language  that 
conveys  to  them  an  absolute  estate,  subject 
only  to  be  defeated  upon  their  dying  witliout 
living  issue,  or  the  descendants  of  aucb. 
But,  Elizabeth  having  had  a  child  by  the  ap- 
pellant, the  question  is,  is  appellant  entitled 
to  a  curtesy  in  the  land?  This  qupstion  is 
settled  by  this  court  in  the  case  of  Northcut 
V.  Whipp.  12  B.  Mon.  71-76.  in  the  aiHrma-' 
tive.  We  are  not  now  disposed  to  disturb 
that  decision. 

Under  a  decree  of  the  Fayette  circuit  court 
a  part  of  this  land  was  sold,  at  the  instance 
of  the  appellant  and  Elizabeth,  for  the  pur- 
pose of  reinvesting  the  proceeds  in  a  small 
tract  of  land,  situated  in  the  state  of  Ohio, 
for  the  benefit  of  said  Elizabeth,  and  to  be 
held  by  her  under  the  provisions  of  the  will, 
and  in  accordance  with  it.  Said  land,  in 
Ohio,  belonged  to  tlie  appellant,  and  he  re- 
ceived the  money  that  Elizabeth's  land  sold 
for  as  the  consideration  for  the  conveyance 
of  his  Ohio  land  to  her.  A  deed  was  made 
to  Elizabeth  for  this  Ohio  land,  but  the  same 
was  not  recorded  in  the  state  of  Ohio.  Aft- 
erwards the  appellant  mortgaged  this  Ohio 
land  to  third  parties  to  secure  his  indebted- 
ness to  them,  which  indebtedness  he  has  nev- 
er paid.  The  ohancellor  in  this  case  put  the 
appellant's  curtesy  right  in  the  Lexington 
property  in  the  hands  of  a  receiver,  to  be 
rented  out  by  him,  and  the  proceeds  applied 
to  the  payment  of  such  indebtedness,  until 
the  same  was  discharged.  The  appellant 
held  only  a  curtesy  right  in  any  of  this  prop- 
erty, including  that  in  Ohio;  and  he  fraudu- 
lently mortgaged  the  fee  to  the  Ohio  proper- 
ty; and,  the  court  having  the  control  of  the 
property  In  Lexington  for  the  purpose  of  ad- 
justing the  respective  rights  of  the  appellant 
and  appellees  thereto, — -the  appellant  cliiim- 
ing  curtesy  in  said  property, — it  did  right  in 
taking  charge  of  said  property,  and  renting 
the  same  out,  and  appropriating  the  rents  to 
the  payment  of  the  liens  that  tlie  appellant 
had  fraudulently  put  upon  the  appellee's  re- 
mainder interest  in  a  portion  of  said  proper- 
ty. The  mortgagees  are  not  proceeding  in 
this  action.  The  proceeding  is  against  the 
appellant  for  the  purpose  of  lifting  a  cloud 
off  of  the  appellee's  title  to  this  land,  and  of 
paying  the  indebtedness  of  the  appellant, 
which  be  had  placed  as  a  lien  upon  this  land. 
We  do  not  see  any  just  grounds  that  he  has 
to  complain  of  this  action.  He  admits  that 
he  owes  the  debt.  The  fact  that  the  mort- 
gagees might  have  been  apprised  of  the  sale 
of  the  land  to  Elizabeth  does  not  alter  the 
appellant's  attitude  towards  the  mortgagees 
and  the  appellees.  He  nevertheless  owes  the 
debt,  and  the  mortgage  lien  is,  as  to  him,  en- 
forceable upon  the  fee,  and  therefore  he  has 
no  right  to  complain.  The  judgment  is  af- 
firm^ 


Dunn's  Tbustbb  t».  MoAlpin  et  al, 

(Court  of  Appeals  of  Kentucky.    April  8, 1890.) 

Attacewebt  —  Fbopertt  Ikbcfpioibmt  to  Pat 
Debts— Joint  Debtobs. 

1.  Under  Civil  Code  Ky.  (  194,  subscc.  3,  an- 
thorixing  aa  attachment  on  the  ground  that  the 
debtor  has  no  property  in  the  state  subject  to  ex- 
ecution, or  not  enough  to  satisfy  the  plaintiff's  de- 
mand, and  the  collection  ol  the  demand  will  be  en- 
dangered by  delay  in  obtaining  judgment,"  an  at- 
tachmentwUl  not  lie  unless  It  be  alleged  and  shown, 
not  only  that  the  propeity  is  not  sufflcient  to  sat- 
isfy the  demand,  but  also  that  the  collection  would 
be  endangered  by  delay. 

2.  Where  the  demand  Is  against  two  or  more 
obligors,  attachment  will  not  lie  against  one  of 
them  on  the  ground  that  he  has  no  property  suf- 
flcient  to  pay  the  demand ;  but  It  must  be  alleged 
and  shown  that  tho  other  obligors  have  no  prop- 
erty, subject  to  execution,  sufficient  to  pay  the  de- 
mand, and  that  it  would  be  endangered  by  delay. 

8.  An  allegation  that  such  co-obligor  had  made 
an  assignment  for  the  beneflt  of  his  creditors  is 
not  a  compliance  with  the  provisions  of  the  statute. 

Appeal  from  circuit  court,  Madison  county. 

"To  be  officially  reported." 

Action  on  promissory  note  brought  by 
George  W.  McAlpin  &  Co.  against  Kobert  G. 
Dunn  and  J.  O.  Dunn.  There  was  judgment 
for  plaintiffs,  and  defendant  appealed. 

/.  A.  Sullivan  and  C.  H.  Buck,  for  appel- 
lant.   John  Bennett,  for  appellees. 

Bennett,  J.  E.  6.  Dunn  and  J.  O.  Dunn 
were  sued,  and  served  witli  process,  as  co- 
obligors  on  a  note  for  4(2,100  executed  to  the 
appellees.  An  attachment  was  obtained 
against  the  property  of  B.  G.  Dunn  alone, 
upon  grounds  alleged  against  him  alone, 
which  were  that  said  Dunn  had  "no  property 
in  this  state  subject  to  execution,  or  not 
enough  thereof  to  satisfy  the  plaintiils'  [ap- 
pellees'] demand;  and  the  collection  of  the 
demand  will  be  endangered  by  delay  in  ob- 
taining judgment,  or  a  return  of  no  property 
found."  Subsection  2,  §  194,  Civil  Code,  au- 
thorizes an  attachment  upon  these  grounds; 
but,  as  it  will  be  readily  seen,  two  things 
must  concur  in  order  to  authorize  the  IssuhI 
of  an  attachment,  and  the  sustaining  of  it, 
under  said  subsection  of  the  Civil  Code. 
These  two  things  are — First,  the  defendant 
has  no  property  in  this  state  subject  to  exe- 
cution, or  not  enough  thereof  to  satisfy  the 
plainliff's  demand;  and,  second,  the  collection 
of  the  demand  will  be  endangered  by  delay  in 
obtaining  judgment,  or  a  return  of  "No  prop- 
erty found. "  As  said,  these  two  tilings  m ust 
concur  in  order  to  authorize  a  proceeding 
under  said  subsection,  and  the  concurrence 
of  these  two  things  must  be  both  alleged  and 
proven;  else  the  attachment  cannot  be  sus- 
tained under  said  subsection.  It  is  true 
that,  ordinarily,  proof  under  said  subsec- 
tion to  the  effect  that  the  defendant  has  no 
property  in  this  state  subject  to  execution,  or 
not  enough  thereof  to  pay  the  plaintiff's  dot 
mand,  is  prima  facie  sufllcient  to  sustain 
the  allegation  that  the  demand  will  be  en- 
dangered by  delay  in  obtaining  judgment. 
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oraretarn  of  "No  property  found."  This 
ffround  of  attachment  is  not  giren  upon  the 
Idea  that  the  defendant  is  a  wrong-doer,  or 
contemplates  anj  wrong-doing,  in  reference 
to  his  creditors.  He  may  be  never  so  in^o- 
cent;  but  nevertheless,  by  reason  of  his 
sheer  inability,  though  his  honesty  of  pur- 
pose is  unquestioned,  he  may  be  subjected  to 
this  extraordinary  remedy. 

As  intimated,  the  proof  of  the  fact  that 
the  debtor  has  not  property  enough  in  this 
state,  subject  to  execution,  to  pay  the  de- 
mand of  his  creditor,  is  prima  facie  suffl- 
cient  to  sustain  tlie  allegation  that  the  de- 
mand will  be  endangered  by  delay,  etc.;  but 
it  is  only  prima  facie  evidence  of  such  fact: 
for  it  is  well  known  that  a  person  may  not 
have  as  much  as  a  dollar's  worth  of  property 
subject  to  execution,  and  be,  nevertheless, 
perfectly  responsible  for  debts  against  him, 
and  such  person's  business  habits  and  integ- 
rity may  be  so  well  established  that  the 
debts  ag^nst  hhn  will  be  in  no  wise  endan- 
gered by  reason  of  the  fact  that  be  has  not 
property  enough  in  this  state,  subject  to  exe- 
cution, to  satisfy  them.  It  would  be  a 
harsh  rule.  Indeed,  to  put  the  thumb-screw's 
extraordinary  remedies  to  such  person  up- 
on the  ground  that  he  had  not  property 
enough  in  this  state,  subject  to  execution,  to 
satisfy  his  creditor's  demand,  although  he 
was  perfectly  able  to  pay  the  demand,  and 
bad  manifested  no  disposition  not  to  do  so. 
So,  ordinarily,  the  lack  of  property  enough 
in  this  state,  subject  to  execution,  to  pay  the 
demand,  is  prima /a(;t«  evidence  that  the  de- 
mand will  be  endangered  by  delay,  etc.;  but 
this  prima  facie  case  may  be  rebutted  by 
showing  that  defendant  was,  notwithstand- 
ing his  lack  of  property  subject  to  execution, 
etc.,  both  able  and  willing  to  pay  the  de- 
mand. A  person  having  no  property  sub- 
ject to  execution,  but  a  plenty  of  means,  not 
subject  to  execution,  with  whiciv  to  pay  the 
demands  against  him,  may  be  regarded,  In 
the  eye  of  the  law,  as  not  so  safe  as  another 
person  who  has  ample  estate,  subject  to  ex- 
ecution, with  which  to  pay  the  demands 
against  him;  but  in  fact  the  demands  against 
the  former  may  be  just  as  safe,  In  fact  more 
safe,  as  the  demands  against  the  latter.  So, 
It  would  be  contrary  to  all  the  the  practica- 
ble business  purposes  of  life  to  bold  that  the 
former  would  be  subject  to  attachment,  and 
the  latter  would  not  be  subject  to  It.  This 
prima  facie  case  proceeds  upon  the  idea 
that,  to  the  extent  that  a  person  is  unable  to 
furnish  property,  subject  to  execution,  to  the 
sheriff,  for  the  purpose  of  paying  the  demand 
against  him,  he  is  insolvent,  and  the  demand 
will  therefore  be  endangered  by  delay,  etc. 
But,  as  said,  this  presumption  may  be  re- 
butted by  showing  that,  although  the  prop- 
erty subject  to  execution  was  not  sufficient, 
etc.,  the  person  was  lx)th  able  and  willing  to 
pay  the  demand,  and  for  that  reason  was  not 
subject  to  this  extraordinary  remedy. 

As  said,  a  prima  facie  case  must  be  made 


out.  But,  where  two  or  more  co-obligors  are 
sued  on  the  same  debt,  does  the  allegation, 
and  proof  of  it,  as  to  one  of  them  not  having^ 
a  sufficiency  of  property  in  this  state  subject 
to  execution,  and  that  the  demand  will  be 
endangered  by  delay,  etc.,  authorize  an  at- 
tachment against  him?  We  think  not.  Sup- 
pose the  other  co-obligors  had  ample  proper- 
ty, subject  to  execution,  with  which  to  pay 
the  demand.  Could  it  then  be  truthfully 
said  that  the  demand  would  be  endangered 
by  the  delay,  etc.?  We  think  not.  Would 
it,  in  that  case,  be  contended  that  the  Code 
had  reference  to  the  demand  being  endan- 
gered by  delay,  etc.,  so  far  as  defendant  who 
was  attached  was  concerned,  and  not  tlie 
other  defendants?  The  Code  has  no  qualify- 
ing words  of  this,  or  any  other,  kind.  Where 
all  of  the  co-obligors  are  solvent  save  one  of 
them,  and  the  demand  is  not  endangered  by 
delay,  etc.,  it  is  presumed  that  the  codiflers 
did  not  intend  to  authorize  an  attachment 
against  said  insolvent  one  upon  the  ground 
that  he  alone  did  not  have  propei-ty  enough 
in  this  state,  subject  to  execution,  and  that 
the  demand  as  to  him  would  be  endangered 
by  delay,  etc.  Such  a  construction  would  be 
absurd.  It  seems,  the  plain  meaning  of  the 
Code  Is  that  the  demand  must,  in  reference 
to  all  of  the  obligors  subject  to  the  jurisdic- 
tion of  the  state,  be  endangered  by  delay, 
etc.,  else  an  attachment  cannot  be  sustained 
against  any  one  of  them.  Where  one  of  the 
defendants  is  about  to  dispose  of  his  proper- 
ty with  a  fraudulent  intent  to  cheat  his  cred- 
itors, etc.,  the  creditors  may  have  an  attach- 
ment against  him,  notwithstanding  there  are 
other  co-obligors  amply  good  for  the  debt,  and 
it  is  not  endangered  by  delay,  etc.  This 
right  is  allowed  the.creditors  by  the  Code. 
To  entitle  them  to  this  remedy,  they  do  not 
have  to  allege  and  prove  that  their  demands 
will  be  endangered  by  delay,  etc.  All  they 
have  to  allege  in  reference  to  the  particular 
debtor  Is  that  he  has  done,  or  is  about  to  do, 
some  act  supposed,  so  far  as  he  is  concerned, 
to  be  hurtful  to  the  rights  of  the  creditors,  or 
that  he  is  beyond  the  reach  of  his  creditors 
by  means  of  the  process  of  the  stale.  But, 
in  a  case  like  the  present,  the  defendant's 
misfortune  in  not  having  property  enough 
to  pay  the  demand  does  not  subject  him  to, 
this  extraordinary  remedy,  unless  the  addi- 
tional allegation  that  the  demand  will  be 
endangered  by  delay,  etc.,  is  made,  which 
must  be  proven.  If  denied,  before  an  attach- 
ment can  be  obtained  or  sustained. 

If  (here  are  two  or  more  obligors  subject 
to  the  process  of  the  state,  the  allegation 
must  be  made,  and  the  proof  must  show, 
that  they  not  only  have  not  property  in  this 
state,  subject  to  execution,  sufficient  to  pay 
the  demand,  but  it  will  be  endangered  by 
delay,  etc.  No  allegation  of  the  liind  was 
made  in  reference  to  J.  O.  Dunn.  The  pre- 
sumption is  that  it  could  not  be  made  as  to 
him,  else  it  would  have  been.  Therefore, 
upon  the  face  of  the  pleading,  the  action  is 
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devoid  of  any  gronnd  of  attachment  what- 
ever. 

But  it  is  said  the  proof  shows  that  B.  O. 
Dnnn,  after  the  appellee  obtained  the  at- 
tachment, made  an  assignment  for  the  bene- 
fit of  his  creditors,  and  J.  0.  Dunn,  also, 
some  time  prior  thereto,  made  an  assign- 
ment for  the  bene6t  of  his  creditors;  that 
these  things  show  the  appellees'  demand  was 
endangered  by  delay,  etc.  As  said,  there  ia 
no  all^ation  as  to  J.  O.  Dunn  not  having 
property  enough,  subject  to  execution,  etc., 
to  satisfy  the  demand.  Without  tliis  allega- 
tion, we  cannot  consider  any  proof  in  refer- 
ence to  that  matter.  This  is  for  the  reason 
that  the  proof  of  a  substantive  fact  without 
an  allegation  to  support  it  is  never  allowed. 
The  judgment  sustaining  the  attachment  is 
reversed,  with  directions  that  the  attach- 
ment be  dismissed. 


Wilson  et  ai.  v.  Thorm  tt  al. 
(Court  4f  AppeaU  of  Kentutiiy.    April  6, 1890.) 

XOBTOAOB  FoUtOLOSUBS— GOSmnTAMO— SaLiB. 

1.  In  an  action  to  enforce  a  mortgage  lien,  an 
order  of  sale  was  made,  and  the  report  of  sale 
was  flled  on  tbe  second  day  of  the  term  of  court 
next  thereafter.  Time  was  given,  from  d  ay  to  day, 
for  the  defendant  to  file  his  objections  to  the  sale, 
bat  he  did  not  do  so  nntil  the  last  day  of  tbe  term. 
The  cause  was  therefore  continued  until  tbe  next 
term,  when  defendant  again  asked  for  a  continu- 
ance, on  tbe  ground  that  he  was  Informed  that  the 
attorney  who  had  been  representing  him  was  sick. 
Be  was,  however.'then  reprenentod  in  oourt  by 
two  attorneys.  Held,  that  the  oontiniiation  was 
properly  refused. 

3.  In  a  sale  of  lands  on  foreelosare  the  prop- 
er^ was  bid  la  by  the  wife  of  the  mortgagor,  who 
was  notlAed  by  the  oommissloDer  that  she  must 

five  bond  or  be  would  resell  the  property.  She 
aving  failed  to  ^ve  tbe  bond,  tbe  lana  was  again 
offered  the  same  day,  and  sold.  HelcL,  that  it  was 
within  the  power  of  the  commissioner  to  offer  the 
property  a  second  time  without  readvertislng  the 
sale. 

Appeal  from  circuit  court,  Pulaski  oounty. 

"Not  to  be  officially  reported." 

Action  to  enforce  a  mortgage  lien  brought 
by  W.  F.  Thorn  &  Co.  against  Biley  Wilson 
and  others.  There  was  judgment  for  plain- 
tiffs, and  defc^pdants  appealed. 

M.  H.  Owsley,  for  appellants.  O.  H.  Wad- 
die,  for  appellees. 

Holt,  J.  The  appellees,  W.  F.  Thorn  & 
Co..  brought  this  action  to  enforce  their  lien 
against  a  house  and  lot,  and  some  other  real  es- 
tate, mortgaged  to  them  by  the  appellant, 
Bil^  Wilson,  and  his  wife.  Other  lienbold- 
era  were  made  defendants.  This  is  an  appeal 
from  the  judgment.conflrming  the  sale  n^e 
under  tbe  decree  enforcing  the  lien. 

Various  grounds  for  a  reversal  are  urged. 
Among  them,  it  is  said  that  the  court  did  not 
determine  the  priorities  of  the  lienholders,  or 
render  judgment  in  favor  of  any  of  them, 
save  the  appellees;  and  that  therefore  the 
court  erroneously  ordered  all  of  tbe  land  sold. 
and  evidently  more  than  was  necessary  for 
the  payment  of  the  appellees'  debt;  also,  that 
it  was  prejudicial  to  appellant  to  authorize 


tbe  advortisement  of  the  sale,  and  which  was 
made  upon  written  notices,  by  eitlier  printed 
or  written  ones;  that  tbe  judgment  did  not 
sufficiently  describe  the  property  to  be  sold ; 
and  that  the  wife's  rights  were  not  ascer- 
tained or  protected. 

It  is  sufficient  to  say,  if  any  of  these  ob- 
jections are  well  founded,  yet  they  relate  to 
the  judgment  of  sale,  from  which  no  appenl 
has  been  taken.  Indeed,  time  had  run  against 
such  an  appeal  when  this  one  was  taken. 
The  report  of  sale  by  the  commissioner  was 
flled  upon  the  second  day  of  the  October, 
1888,  term  of  the  court.  Time  was  given, 
from  day  to  day,  during  the  term,  to  appel- 
lant, to  file  his  objections  to  the  sale.  He  did 
not  do  so  until  the  last  day  of  the  term.  TIteir 
trial  was  then  continued  until  the  next  term, 
when  the  appellant  asked  a  continuance  upon 
the  ground  that  he  was  informed  that  the  at- 
torney who  had  been  theretofore  representing 
him  in  the  atse,  and  who  was  then  absent, 
was  sick.  The  appellant  was  then  represent- 
ed  in  court  by  two  attorneys.  Under  such 
circumstances,  the  action  of  the  court  in  re- 
fusing a  continuance  will  not  be  disturbed. 

It  was  agreed  upon  the  trial  below  that  the 
sale  was  properly  advertised. 

It  appears  that  the  wife  of  the  appellant 
bid  in  the  house  and  lot  at  the  sale  at  4^1,200; 
that  being  tbe  sum  at  which  it  had  been  ap- 
praised. The  sale  took  place  about  the  mid- 
dle of  the  day.  It  was  not  made  known  to 
the  commissioner  at  the  time,  by  her  bid  or 
otherwise,  that  she  was  bidding  for  her  hus- 
band, as  he  now  claims.  She  was  notified 
by  the  commissioner  that  she  must  give  bond, 
or  he  would  resell  the  property.  Falling  to 
do  so,  he,  at  the  end  of  about  an  hour,  or  a 
little  longer,  perhaps,  after  the  first  sale,  did 
so,  and  it  was  purchased  by  another  parly  at 
the  price  of  01,100.  The  testimony  shows 
that  a  number  of  persons  were  present  at  the 
last  sale,  and  every  one  who  was  a  bidder  at 
the  first  sale  was  present  at  the  second  one. 
The  commissioner  testifies  that  before  he 
made  the  second  sale  he  announced  it  pul>- 
licly,  and  it  is  evident  no  considerable  sacri- 
fice of  the  property  resulted.  No  creditor  of 
the  appellant  is  complain!  ng.  Tbe  purchaser 
wlio  bid  in  the  property  when  it  was  reofFer*'d 
appears  to  have  acted  fairly  and  bona  fide  in 
ail  respects.  It  does  not  appear  that  any  one 
would  have  bid  more  than  be  did  for  the 
property.  Beasonable  time  was  given  the 
wife  of  the  appellant  to  complete  her  purchase 
by  the  execution  of  sale  bonds,  and  the  record 
is  not  devoid  of  indicia  that  delay  was  in- 
tended upon  the  part  of  the  appellant.  It 
was  not  necessary  to  rradvertise  the  sale  in 
order  to  reofler  the  property.  The  sale,  had 
been  duly  advertised  for  that  day.  Tbe  mai  n 
contention  of  the  appellant  appears  to  be, 
however,  that  tbe  commissioner,  after  ac- 
cepting the  bid  of  the  appellant's  wife,  and 
after  announcing  her  as  the  purchaser  of  the 
property,  had  no  power  to  reoffer  It;  that  lie 
was  then  functus  officio,  and  could  do  noth- 
ing save  to*report  what  had  been  done  to  the 
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eoart,  and  await  ita  action  in  tlie  matter.  If 
this  were  so,  then  a  calculating  debtor,  de- 
sirous of  delay,  could  prevent  a  Qnal  sale  al- 
most ad  tnflnttum.  This  question  was  set- 
tled by  this  court,  however,  in  the  case  of 
Hughes  V.  Swope,  1  S.  W.  Kep.  894,  where 
It  was  held  that,  while  a  commissioner  should 
afford  a  purchaser  a  reasonable  time  to  exe- 
cute his  sale  bonds,  yet  the  officer  must  judge 
whether,  under  all  the  existing  circumstances, 
be  is  likely  to  do  so;  and,  if  he  fails,  after  a 
reasonable  time,  to  do  so,  the  officer  may  upon 
the  same  day  reoffer  the  property  for  sale. 
Judgment  affirmed. 


JoNBS  v.  Breed's  Ez'x  et  al. 
{Court  (if  Appeals  of  Kentucky.    April  8, 1890.) 

TUSTAjriNTABT  FOVEBS. 

Tes^tor  devised  bis  estate  to  his  wife  and 
children,  and  gave  his  executor  and  executrix  "full 
and  discrettonary  power  to  sell  any  or  all  of  my 
estate,  and  reinvest  the  same,  when  they  may 
deem  it  most  conduciye  to  the  interest  of  my  wife 
and  children,  and  for  that  purpose,  vest  title  to  all 
and  every  part  of  the  same  in  them, "and  in  the 
survivor,  if  either  should  die.  The  wife  of  testator 
was  made  executrix,  and  one  H.  executor,  who 
died,  leaving  the  wife  of  testator  sole  personal 
representative.  Meld,  that  the  wife  held  the  prop- 
erty as  trustee,  and  had  power  to  sell  the  same,  and 
reinvest,  when  the  interest  of  the  estate  demand- 
ed, and  mere  lapse  of  time  would  not  divest  her  of 
this  right. 

Appeal  from  Louisville  law  and  equity 
court. 

"Not  to  be  officially  reported." 

Action  for  specific  performance  brought  by 
the  executrix  of  James  £.  Breed  against 
Paul  Jones.  There  was  judgment  for  plain- 
tiff, and  defendant  appealed. 

Byron  Bacon,  for  appellant.  Humphrey 
&  Davie  and  John  0,  Walker,  for  appellees. 

Pbtor.  J.  James  E.  Breed,  by  his  will, 
devised  bis  estate  to  his  wife  and  cliildren, 
and  following  that  provision  is  the  following 
clause:  "I  hereby  give  to  my  said  executor 
and  executrix  full  and  discretionary  power 
to  sell  any  or  all  of  my  estate,  of  every  kind 
whatever,  and  reinvest  the  same,  when  and  as 
they  may  deem  most  conducive  to  the  interest 
of  my  said  wife  and  children,  and  for  that 
purpose  I  hereby  vest  title  to  all  and  every 
part  of  the  same  in  them,  or  either  of  them 
who  may  qualify,  and  I  hereby  give,  and  for 
that  purpose  vest,  title  of  the  same,  and  all 
thereof,  in  the  survivor  of  my  said  executor 
or  executrix,  should  one  of  them  die  l>efore 
the  estate  is  finally  disposed  of."  The  wife 
of  the  testator  and  George  Hood,  who  were 
named,  one  as  executor,  and  the  other  as 
executrix, qualified;  and  Hood,  the  executor, 
died,  leaving  the  wife  of  the  testator  the  sur- 
viving personal  representative,  who  was  em- 
powered, in  express  terms,  by  the  will,  to  do 
that  in  regard  to  the 'sale  and  investment  of 
the  estate  or  its  proceeds  which  was  conferred 
on  both.  The  will  was  admitted  to  probate 
more  than  80  years  before  the  transaction  out 
of  which  this  action  originated  took  place. 


The  estate  was  settled  prior  to  the  year  1877. 
The  children  of  the  testator,  at  his  death, 
were  infants,  but  all  of  them  now  of  age 
who  areliving.and  parties  are  plaintiffs  in  this 
proceeding.  One  of  his  children  married 
Alex  Booth,  and  died  leaving  two  children, 
who  are  infants  and  defendants  herein.  Un- 
der the  provision  of  the  will  authorizing  tlie 
executrix  to  sell  and  invest  for  the  benefit  of 
the  family,  the  executrix  and  hOT  children, 
adults,  sold  to  the  appellant,  Paul  Jones,  a 
lot  of  ground,  with  the  improvements  upon 
it,  for  934,000.  Jones  declined  to  comply 
with  his  contract,  for  the  reason,  as  is  alleged, 
the  infant  grandchildren  of  the  testator  were 
vested  with  the  interest  of  their  mother,  Mrs. 
Booth,  and  that  no  right  existed  in  the  testa- 
trix to  dispose  of  the  estate,  or  execute  the 
trust,  after  such  a  lapse  of  time.  The  chan- 
cellor below,  on  the  petition  of  the  executrix 
and  her  children,  enforced  the  sale  or  con- 
tract, and  required  Jones,  the  purchaser,  to 
accept  the  title. 

There  is  no  question  as  to  the  title,  in  the 
event  the  executrix  had  the  power  to  sell. 
That  her  power  as  executrix  bad  long  since 
ceased,  is  evident.  The  estate,  or  her  acts 
as  executrix,  had  been  wound  up;  and  she 
was  then  left  to  hold  the  estate  in  trust  for 
Iierself  and  children,  with  tlie  power  to  sell 
conferred  by  the  will.  The  testator  wished, 
and  directed  by  his  will,  that  his  estate 
"should  bo  divided  between  my  wife  and 
children  as  it  would  be  by  the  laws  of  the 
state  of  Kentucky."  The  estate  had  never 
been  divided,  and  the  widow  was  invested 
with  title  as  executrix;  and  in  this  condition 
the  property  in  question  was  sold.  There 
was  no  limit  to  the  exercise  of  the  discretion 
conferred  on  the  trustee,  who  was  empowered 
to  make  the  investments  for  the  benefit  of 
herself  and  children.  They  were  all  young, 
and  the  purpose  of  the  testator  was  to  give  to 
the  wife  or  his  executors  the  power  to  sell 
and  reinvest  whenever  they  believed  it  would 
advance  the  interest  of  the  children.  The 
lapse  of  time  can  make  no  difference  in  tlie 
execution  of  this  trust,  unless  there  is  evi- 
dence of  bad  faith,  or  a  8acrlfi(;e  made  of  the 
property.  Here  the  children  are  all  consent- 
ing, and  there  is  nothing  in  the  record  show- 
ing that  the  interest  of  the  infant  defendants 
would  be  prejudiced  or  sacrificed  by  the  exe- 
cution of  tiie  contract.  The  power  to  sell 
and  invest  being  plainly  given,  the  only  de- 
fense the  defendants  could  make  would  be  to 
show  that  the  trustee  was  acting  in  l>ad  faith, 
or  the  property  was  sold  at  such  a  sacrifice  as 
woisld  Indicate  bad  faith  on  the  part  of  both 
the  trustee  and  the  purchaser.  The  fact  that 
the  trustee  may  have  delayed  the  sale  for  so 
long  a  time  may  arise  from  the  fact  that  she 
supposed  the  property  would  increase  in 
value,  and,  acting,  as  the  testator  supposed 
she  would,  for  the  best  interests  of  herself 
and  children,  held  onto  the  lot  in  question 
until,  in  her  opinion,  it  would  be  advan- 
tageous for  the  family  to  dispose  of  it.  What 
would  be  a  reasonable  time  for  the  execution 
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of  the  trust  most,  in  a  case  like  this,  depend 
on  the  discretion  of  the  trustee;  for,  by  tlie 
language  of  the  will,  it  is  manifest  that  the 
power  of  sale,  and  the  riglit  to  invest,  was 
unlimited,  and  did  not  depend  upon  its  exer- 
cise within  the  time  the  wife,  as  executrix, 
would  or  could  be  required  to  settle.  He  in- 
vests them  with  power  "to  sell  any  or  all  of 
my  estate,  of  every  kind  whatever,  and  rein- 
vest the  same,  when  and  as  they  may  deem 
most  conducive  to  the  interest  of  my  said 
wife  and  children,"  etc.  We  see  no  reason 
why  the  contract  should  not  be  enforced. 
The  purchaser  acquires  the  title  of  all  the 
parties  in  interest,  plsintifts  and  defendants, 
and  tlra  Judgment  is  therefore  affirmed. 


HisB  0.  Hartford  Life  Ins.  Co. 

HiTB  V.  SlTSA  LiFB  InS.  CO. 

iCourt  Cif  AppeaU  of  KentucHiu.    April  5, 1890.) 

KzBMPTioiia— Pbocbbob  or  Lifi  Ihsdiuxob. 
In  an  action  to  aubjeot  the  proceeds  of  a  life 
Insurance  policy  to  the  payment  of  the  debts  of 
the  dec««aed,  it  appeared  that  the  deceased,  as 
guardian  of  plalntifl,  bad  received  funds  belonging 
to  his  estate ;  that  at  the  time  be  was  perfectly  solv- 
ent ;  that  he  insured  his  life,  for  the  benefit  of  his 
wife  and  children,  in  the  sum  of  $83,000,  paying 
tike  premiums  tor  several  years,  and  then  taking  a 
palf  up  poU<7;  that  be  afterwards  died  insolvent. 
Held  tnat,  under  Act  Ey.  1670,  providing  that  life 
insurance  made  by  a  husband  for  the  benefit  of  his 
wife  and  children,  whether  insolvent  or  not,  is 
valid  aa  against  creditors  unless  made  with  inten- 
tion to  demud.oredltors,  plaintUt  was  not  entitled 
to  have  suoh  insoranoe  money  applied  on  his  de- 
mands. 

Appeals  from  Louisville  law  and  equity 
court. 

"To  be  officially  reported.". 

These  actions  were  brought  by  Alfred  Hise 
against  the  Hartford  Ufe  Insurance  Com- 
pany, and  by  Joseph  Hite  against  the  JBkna 
JAto  Insurance  Company.  There  was  Judg- 
ment for  defendants  in  both  cases,  and  plain- 
tifb  appealed. 

JZ.  T.  Colston,  for  appellants.  IT.  0. 
Rogen  and  That.  B.  Fairleigh,  for  appel- 

Bkmnett,  J.  Joseph  8.  Hite,  now  de- 
ceased, qualified  as  the  guardian,  in  1867,  of 
the  appellants,  and  received,  as  estate  belong- 
ing to  them,  about  $13,600,  consisting  of 
bonds.  In  1868  and  1869,  after  said  qualia- 
cation  and  receipt  of  said  bonds,  he  insured 
his  life  in  the  appellees*  companies  for  the 
beneOtof  his  wife  and  children,  which  sums 
amounted,  in  the  aggregate,  to  about  832,- 
000.  The  premiums  on  these  sums  were 
paid  annually  until  1871,  including  that 
year,  when  the  said  Hite  ceased  to  pay  any 
more  premiums;  and  for  the  premiums  al- 
ready paid  he  took  a  paid-up  policy,  likewise 
for  the  benefit  of  his  wife  and  children.  In 
the  course  of  two  or  three  years  thereafter 
said  Hite  became  hopelessly  insolvent,  and 
Liter  on  he  died.  Thase  suits  were  insti- 
tuted by  the  appellants,  his  former  wards, 


against  the  said  insurance  companies  and 
said  wife  and  children,  to  subject  said  policies 
to  said  demands,  upon  the  grounds  (1) 
that  the  investment  for  the  beneSt  of  said 
Kite's  wife  and  children  was  in  the  nature  of 
a  gift,  and  therefore  void  as  to  existing 
creditors;  and  (2)  that  it  was  intentionally 
fraudulent  as  to  said  creditors.  The  proof 
shows  that  said  Hite,  at  the  time  he  took  out 
said  policies  for  the  benefit  of  bis  wife  and 
children,  and  the  payment  of  the  premiums 
thereon,  was  not  insolvent;  that  be  was  in 
debt,  but  not  to  the  extent  of  his  ability  to 
pay,  nor  to  the  extent  of  affecting  his  credit, 
nor  to  the  extent  of  materially  impairing 
his  ability  to  pny,  nor  to  the  extent  of  mate- 
rially affecting  the  rights  of  creditors,  by  in- 
vesting as  much  as  between  85,000  and 
86,000  (this  was  the  sum  Invested  in  the 
paid-up  policy)  in  a  policy  for  his  wife  and 
children,— nine  children  in  all,  the  most  of 
whom  were  infants,  and  one  of  whom  (an  in- 
fant) was  a  cripple. 

It  was  held  in  the  case  of  Stokes  v.  Coflfey, 
8  Bush,  533,  that  an  insurance  by  the  hus- 
band for  the  benefit  of  his  wife  and  children 
was  not  within  the  statute  of  voluntary  con- 
veyances, consequently,  was  not  per  ss  fraud- 
ulent as  against  antecedent  creditors,  but,  if 
said  insurance  did  not  materially  affect  the 
rights  of  such  creditors,  by  withdrawing  the 
money  that  they  were  entitled  to  receive 
from  the  insurer  on  account  of  his  indebted- 
ness to  them,  the  insurance  for  the  benefit 
of  his  wife  and  children  would  be  valid  as 
against  said  creditors.  It  was  also  held  that 
an  insolvent  husband  might  insure  his  life 
for  the  t)enefit  of  his  wife  and  children  in  a 
reasonable  sum,  and  the  same  would  not  be 
subject  to  the  payment  of  bis  debts,  pro- 
vided his  wife  had  not  a  sufficiency  of  estate 
of  her  own  with  which  to  support  herself 
and  children,  and  to  educate  the  latter. 
This  decision  was  rendered  without  reference 
to  the  act  of  1870,  which  provides,  in  sub- 
stance, that  insurances  made  by  husbands, 
whether  insolvent  or  not,  for  the  benefit  of 
his  wife  and  children,  are  valid  as  against 
creditors  unless  the  insurance  is  made  with 
the  intention  to  defraud  creditors,  in  which 
case  only  the  premiums  paid  on  such  policies 
shall  be  subject  to  their  debts.  This  court, 
in  the  case  of  Thompson  v.  Cundiff,  11  Bush, 
567,  decided  tliat  this  act,  white  it  did  not 
control,  as  matter  of  statutory  obligation, 
insurances  theretofore  effected,  should  be  re- 
ceived as  a  legislative  interpretation  of  such 
policies,  to  the  effect  that  they  were  valid 
against  existing  creditors,  though  made  by 
an  insolvent  husband,  to  the  extent  that  the 
"sum  was  reasonable;"  that  in  no  case 
could  said  policies  be  successfully  attacked  by 
antecedent  creditors  except  for  intentional 
fraud;  and  insurances  by  insolvent  husbands 
for  the  benefit  of  their  wfves  and  children,  in 
unreasonable  sums,  would  be  sufficient  evi- 
dence of  such  fraud,  and  would  subject  the 
premiums  paid  to  the  debts  of  such  creditors. 

The  judgment  Is  affirmed.  by^OOQlC 
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Nbwbon  e.  CiTT  or  Qalveston  et  al. 
(Supreme  Omirt  of  Texas.    March  18, 1890.) 

Cnr  OhDINASOTS  — MaBKITS  — RESTRAITfT  OF 
TR4DB. 

1.  Where  a  city,  by  its  charter,  Is  given  full 
power  to  establish  and  control  market  places  and 
pijTUeges,  one  who  spends  money  in  fitting  up  a 

grivate  market,  under  a  license  granted  pursuant 
>  an  ordinance  limiting  the  duration  of  the  privi- 
lege to  one  year,  acquires  no  vested  right  to  exer> 
else  his  business  therein,  and  cannot  complain  of 
the  refusal  to  renew  his  license  pursuant  to  a  sub- 
sequent ordinance  prohibiting  private  markets 
within  a  given  area. 

S.  An  ordinance  prohibiting  private  markets 
Within  a  prescribed  area,  where  the  city  has  erected 
a  market-house  for  the  accommodation  of  those  en- 
gaged In  vending  provisions,  etb.,  is  not  in  re- 
straint of  trade. 

Commissioners*  decision.  Appeal  from 
district  court.  Galveston  county. 

Quitman  Finlay,  John  Lov^oy,  and  A. 
Sampson,  for  appellant.  8.  W.  Jones,  for 
appellees. 

Stattom,  C.  J.  Tbia  was  a  suit  for  in- 
junctioD,  instituted  in  the  district  court  of 
Galveston  county,  January  26, 1889,  by  A. 
S.  Newson  against  the  city  of  Galveston,  in 
which  it  was  sought  to  restrain  the  latter 
from  interfering  with  the  private  market  for 
the  sale  of  fresh  meats,  conducted  by  the  for- 
mer in  violation  of  an  ordinance  of  the  city 
prohibiting  such  markets  in  the  territory 
bounded  by  certain  streets  within  its  corpo- 
rate limits.  Judge  N.  G.  Kittrbll.  of  the 
twelfth  Judicial  district,  granted  a  prelimi- 
nary injunction  in  accordance  with  the  prayer 
of  the  plaintiff's  bill;  and  on  February  23, 
1889,  this  injunction  was  by  the  court,  on 
motion  of  defendant,  and  after  demurrer  and 
sworn  answer  filed  by  it,  dissolved;  and  the 
plaintiff  declining  to  introduce  any  evidence 
in  support  of  the  allegations  of  his  bill,  or  to 
proceed  further  with  the  case,  the  same  hav- 
ing been  regularly  called  for  trial  on  its  mar- 
its,  the  biii  was  dismissed;  to  which  rulings 
the  plaintiff  excepted,  and  gave  notice  of  ap- 
peal. The  facts  bearing  on  the  controversy, 
necessary  to  be  stated,  are  thus  correctly 
given  in  condensed  form  by  counsel  for  ap- 
pellees, from  the  pleadings: 

"&y  its  charter,  t^be  city  of  Galveston  is 
authorized  and  empowered  to  establish  and 
erect  markets  and  market-houses;  designate, 
control,  and  refculate  market-places  and  priv- 
ileges; inspect  and  determine  the  mode  of 
inspecting  meat,  fish,  vegetables,  and  ail  prod- 
uce, and  every  article  and  thing  brought 
therein  for  sale;  to  license,  tax,  and  regulate 
merchants  and  all  otiier  trades  and  profes- 
sions, occupations  and  callings,  the  taxing  of 
which  Is  not  prohibited  by  the  constitution 
of  the  state;  to  regulate  the  inspection  and 
vending  of  fresh  meats,  poultry,  tlsh,  vege- 
tables, fruits,  butter,  lard,  and  other  provis- 
ions, and  the  place  aad  manner  of  selling  Hsh 
and  inspecting  the  same;  to  make  such  rules 
and  regulations  in  relation  to  butchers  as  the 
city  council  may  deem  necessary  and  proper; 
and  to  pass  alt  ordinances,  rules,  and  police 


regulations,  not  contrary  to  the  constitution 
of  this  state,  for  the  good  government,  peace, 
and  order  of  the  city,  and  the  trade  and  com- 
merce thereof,  that  may  be  necessary  or 
proper  to  carry  into  effect  the  powers  vested 
by  its  charter  in  the  said  corporation,  the  city 
government,  or  any  department  thereof;  and 
to  enforce  the  ol>aervance  of  all  such  rules, 
ordinances,  or  police  regulations,  and  punish 
violations  thereof  by  fines,  penalties,  and  im- 
prisonment,— fines  being  limited  to8200,  and 
imprisonment  to  three  months.  In  pursu- 
ance of  these  powers,  the  city  council,  in 
1880,  passed  an  ordinance  authorizing  the 
establishment  of  private  markets  for  the  sale 
of  fresh  meats  within  the  corporate  limits, 
upon  written  application  to  the  city  council 
for  that  privilege,  stating  the  length  of  time 
and  the  place  where  such  market  was  to  be 
established,  the  time  for  such  privilege  not 
to  be  less  than  three  nor  more  than  twelve 
months;  and  if  granted,  in  whole  or  in  part, 
each  and  every  person  occupying  such  mar- 
ket to  pay  for  the  privilege  quarterly,  in  ad- 
vance, at  the  rate  of  850  per  annum,  and  all 
private  markets  to  be  governed  by  and  stand 
under  the  ordinances,  rules,  and  regulations 
of  the  said  city,  and  imposing  a  fine  or  pen- 
alty of  not  less  than  810  nor  more  than  850 
for  each  day's  violation  of  any  of  the  provis- 
ions of  said  ordinance.  In  October,  18S7,  the 
city  council  amended  this  ordinance  by  pro- 
viding that  all  market  privileges  theretofore 
granted  should  terminate  on  the  1st  day  of 
January,  1888,  and  ail  market  privileges 
thereafter  granted  should  terminate  on  the 
Ist  day  of  the  next  succeeding  January. 
June  18,  1888,  the  city  council  digested  all 
ordinances  of  the  city  of  a  general  nature, 
and  continued  in  full  force  and  effect  the  or- 
dinance of  1880,  as  amended  in   October, 

1887,  On  October  2,  1888,  the  city  council 
adopted  an  ordinance  amendatory  of  the  Re- 
vised Ordinances  of  the  city  adopted  June  18, 

1888,  providing  that  from  and  after  January 
1,  1889,  no  private  market  should  be  estab- 
lished in  the  city  of  Galveston  within  the  ter- 
ritory embraced  between  Thirteenth  street 
on  the  east,  and  Twenty-Seventh  street  on 
the  west,  and  Avenue  K  on  the  south,  and 
the  cliannel  of  Galveston  bay  on  the  north; 
and  by  the  ordinances  of  the  city  any  person 
violating  the  provisions  of  this  ordinance  is 
subject  to  a  fine  of  810.    On  February  18, 

1889,  the  city  council  again  amended  the  Be- 
vised  Ordinances  by  the  passage  of  the  fol- 
lowing: ■  Hereafter  it  shall  be  unlawful  for 
any  person  to  establish,  operate,  or  maintain 
any  private  market  for  the  sale  of  butchers' 
meats  within  the  following  boundaries  in  the 
city,  to-wit:  Between  Thirteenth  street  on 
the  east,  and  Twenty-Seventh  street  on  tlie 
west,  and  between  Avenue  K  on  the  south, 
and  the  channel  of  the  bay  on  the  north. 
Any  person  who  shall  violate  the  provisions 
of  this  article  shall,  on  conviction,  t>e  fined 
ten  dollars,  and  each  and  every  day  any  such 
violation  shall  occur  shall  constitute  a  se^u- 

rate  offense.'  i     r\i^n\r> 
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"In  October,  1884.  the  plaintiff,  A.  a  New. 
BOD.  made  application  in  writing  to  the  city 
council  for  permission  to  establish,  under  the 
ordinance  of  1880,  which  was  then  in  force, 
a  private  market,  in  the  city  of  Galveston,  for 
the  sale  of  fresh  meats.  This  application  was 
granted  by  the  council,  and  immoliately  there- 
after the  plaintiff  establislied,  on  Twenty- 
First  street,  between  Marliet  and  Mechanic 
streets,  in  said  city,  a  private  market  for  the 
sale  of  fresh  meats,  fitting  up  tlie  same  with 
refrigerator  and  other  appliances  at  an  expensn 
to  himself  of  several  thousand  dollars,  and 
continued,  unmolested,  to  conduct  such  mar- 
ket, at  a  profit,  from  that  lime  until  January  1, 
1889,  paying  to  the  proper  officer  of  the  city, 
quarterly  in  advance,  the  tax  imposed  by  that 
ordinance  for  the  exercise  of  such  privilege. 
This  private  market  of  the  plaintiff's  is  locat- 
ed  within  the  limits  in  which  such  markets 
are  inhibited  by  the  provisions  of  the  ordi- 
nances of  October  2,  1888.  and  February  18, 
1889.  Prior  to  Jan  uaiy  1, 1889,  the  city  had 
erected  and  completed,  within  the  limits  de- 
fined by  the  ordinance  of  October  2,  1888,  a 
large  and  commodious  market-bouse,  for  the 
accommodation  of  the  public  and  those  en- 
gaged in  vending  fresh  meats,  etc.,  and  con- 
taining stalls  to  let  for  such  purposes  at  a 
reasonable  rental  fixed  by  tlie  city  council. 
Xo  privilege  to  establish  or  conduct  a  private 
market  in  the  city  limits  had  been  granted 
to  the  plaintiff  since  January  1,  1888,  and 
tlie  last  granted  to  him  expired  December  31, 
1886.  In  January,  1889.  he  tendered ,  for  the 
quarter  commencing  the  first  of  that  month, 
to  the  city  official  whose  duty  it  Is  to  collect 
taxes  and  fees  for  licenses,  the  amount  im- 
post'd,  under  the  ordinance  of  1880,  for  the 
privilege  of  conducting  a  private  market 
within  the  city,  but  the  officer  declined  to 
receive  the  same,  and  refused  to  issue  him 
further  license  in  that  behalf;  and  the  plain- 
tiff was  then  notified  to  desist,  under  penalty 
of  the  law,  from  further  conducting  bis  said 
market  for  the  sale  of  fresh  meabi  at  the  said 
lociility  on  Twenty-First  street,  within  the 
said  prescribed  limits.  Notwithstanding,  how- 
ever, the  change  in  the  law,  and  the  refusal 
of  the  city  to  further  grant  him  the  privilege 
of  conducting  his  said  market,  the  plaintiff 
continued  the  same,  and  was  in  January. 
1889,  arrested  under  a  warrant  from  the  re- 
corder's court  of  said  city,  upon  complaint 
filed  therein,  charging  him  with  a  violation 
of  the  ordinances  prohibiting  the  establish- 
ment of  private  markets  for  the  sale  of  fresh 
meats  within  the  limits  in  said  city  pre- 
scribed by  the  aforementioned  ordinances. 
The  plaintiff  was  at  the  time  a  renter  of 
stalls  in  the  said  market- house  erected  by 
the  city,  and  vended  meats  therein,  as  well 
as  at  bis  private  market.  The  prosecution 
in  the  roconler's  court  was  pending  at  the 
time  of  the  filing  of  the  bill  and  the  service 
of  the  writ  of  injunction  in  this  casd.  The 
bill  charges  that  the  plaintiff's  private  mar* 
ket  having  been  established  at  an  expendi- 
ture of  bis  moneys  in  October.  1884,  under 
v.l3s.w.no.8— 24 


permission  from  the  city  conncil,  his  right  to 
conduct  the  same,  anmolested.  had  become 
vested,  and  the  city  was  witliout  authority 
to  interfere  with  him  in  its  exercise;  and  the 
ordinances  passed  subsequently  in  October, 
1884.  prohibiting  the  establishment  or  con- 
duct of  private  markets  within  the  limits 
therein  defined,  are  null  and  void,  in  so  far 
as  they  affect  tliat  right;  that  the  said  ordi- 
nances are  in  restraint  of  trade;  tliat  the  en- 
forcement of  them  would  be  to  deprive  the 
plaintiff  of  his  property  without  due  process 
of  law;  and  also  other  matters, — all  of  which 
are  specifically  denied  in  the  defendants'  an- 
swer." 

Under  the  provisions  of  the  charter  em- 
powering the  city  to  establish  market-houses, 
designate,  control,  and  regulate  market- 
places, and  to  regulate  the  Tending  of  fresh 
meats,  poultry,  flsli,  and  other  things,  no 
doubt  can  exist  of  the  power  of  the  city  to  es- 
tablish market-houses,  and  to  require  fresh 
meats  to  be  sold  there,  and  also  to  forbid 
their  sale  at  other  places.  Such  a  power  is 
most  necessary  for  the  protection  of  the 
health  of  a  city,  and  has  often  been  recog- 
nized under  charters  not  so  clearly  conferring 
it  as  does  the  charter  of  the  city  of  Galveston. 
Buffalo  V.  Webster.  10  Wend.  100;  Bush  v. 
Seabury,  8  Johns.  327;  Winnsboro  v.  Smart, 
11  Rich.  Law,  552;  Bowling  Green  v.  Car- 
son. 10  Bush,  65;  New  Orleans  v.  Stafford, 
27  La.  Ann.  417;  St.  Louis  v.  Weber,  44  Mo. 
549;  Wartman  v.  Philadelphia,  88  Pa.  St.  209; 
Ash  V.  People,  11  Mich.  851;  Tied.  Lim.  Police 
Power,  §  104;  1  Dill.  Mun.  Corp.  §g  881-892. 
The  case  of  Le  Claire  v.  City  of  Davenport, 
13  Iowa,  210,  goes  much  farther.  In  that  it 
protected  a  private  individual  In  the  exclu- 
sive privilege  to  furnish  a  market-place.  Pal- 
estine T.  Barnes,  50  Tex.  538,  seems  to  have 
recognized  the  power  of  a  municipal  corpora- 
tion to  confer  like  exclusive  market  privi- 
leges. We  refer  to  the  last  two  cases  oiled 
for  illustrations  of  the  rulings  on  the  general 
question  before  us,  bnt  are  not  called  upon, 
by  the  facts  of  this  case,  to  adopt  or  reject 
them  on  the  question  of  power  to  confer  such 
exclusive  privileges.  The  character  of  pow- 
er the  city  exercised  in  authorizing  meats  to 
be  sold  in  private  markets  was  not  such  as 
the  city  could  be  prevented  from  exercising 
again  by  withdrawing  the  privilege  whenev- 
er the  public  good  required  it.  The  police 
power  possessed  by  such  corporations  cannot 
be  fettered  by  contracts,  but  must  be  left 
free  to  be  exercised  at  all  times,  whether  in 
conferring  or  withdrawing  privileges  once 
conferred.  If  license  tax  had  been  paid  for 
a  year,  this  would  not  deprive  the  city  of  the 
power  to  withdraw  the  privilege  before  its 
expiration,  if  the  public  welfare  demanded 
it.  Much  less  would  the  fact  that  the  city 
for  a  time  had  received  the  tax,  and  granted 
the  privilege,  make  it  incumbent  on  it  to  con- 
tinue to  do  so.  If  appellant  expended  money 
in  preparing  his  private  market-place  for  the 
conduct  of  his  business,  he  did  so  with  full 
knowledge  that  the  city  might  at  any  time 
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forbid  the  business  to  be  there  conducted. 
The  city  has  neither  divested  him  of  a  right 
nor  deprived  him  of  his  property,  nor  are  the 
ordinances  complained  of  unlawful  because 
in  restraint  of  trade.  He  is  not  denied  the 
right  to  sell  meats,  but  is  denied  the  rif^ht  to 
sdl  at  a  particular  place.  This  is  but  that 
regulation  of  his  ri^ht  which  the  charter  of 
the  city  authorized  it  to  make,  and  it  must 
be  presumed  that  the  city  council  in  its  ac- 
tion was  prompted  solely  by  a  desire  to  pro- 
mote the  public  welfare.  There  is  no  error 
in  the  judgment,  and  it  will  be  affirmed. 


FsETBE  e.  TiKRNAN,  Sheriff,  et  aU 
{Supreme  Court  qf  Texas.    Feb.  26, 1890.) 

BUFPOBT  or  INFAXTS— LI4BIUTT  OT  MOTHXB— 

Fbi.ddvi.bnt  Cokybtanobs. 

1.  When  a  mother  is  unable  to  support  and  ed- 
ucate her  son,  and  the  inoome  of  his  estate  is  in- 
sufficient to  do  so,  the  amount  expended  by  her  for 
his  support  and  education,  though  without  a  special 
order  of  a  probate  court,  is  a  charge  on  the  oorpiM 
of  his  estate. 

2.  In  an  action  against  a  sheriff  for  the  seizure 
of  goods  conveyed  to  plaintiff,  under  an  averment 
in  the  answer  that  the  debt  in  consideration  of 
which  the  goods  were  conveyed  to  plaintiff  was 
flctitlous,  evidence  of  a  counter-claim  of  the  debtor 
againstplaintifl  is  admissible. 

3.  When  the  amount  of  the  debt  recited  in  the 
conveyance  is  overstated  through  a  mistake  of  law 
or  fact,  and  the  value  of  the  property  conveyed  does 
not  exceed  the  actual  amount  of  the  debt*  the  con- 
vevance  is  not  fraudulent. 

Appeal  from  district  court,  Galveston  coun- 
ty; William  H.  Stbwart.  Judge. 

Action  by  Olympia  Freybe  against  Patrick 
Tiernan  and  others.  Judgment  was  rendered 
for  defendants,  and  plaintiff  appealed. 

Hume  &  Kleberg,  for  appellant.  George 
Mason  and  Hotoard  Finley,  for  appellees. 

Gaimes,  J.  This  suit  was  brought  by  ap- 
pellant to  recover  of  appellee  Tiernan.  as 
sheriff  of  Galveston  county,  and  the  sureties 
on  his  official  bond,  damages  for  the  seizure 
of  a  stock  of  goods  in  which  she  claimed  an 
Interest.  The  goods  were  levied  upon  by 
virtue  of  a  writ  of  attachment  in  favor  in  £. 
B.  Singleton  against  Charles  A.  Freybe,  the 
son  of  appellant.  Tiernun  answered,  among 
other  tilings,  that  the  plaintiff  in  the  attach- 
ment suit  had  given  him  an  indemnity  bond, 
and  prayed  that  he  and  his  sureties  on  that 
bond  be  made  parties  defendant.  Singleton 
and  hissureties  appeared,  and  answered;  and 
upon  the  trial  before  a  jury  there  was  a  ver- 
dict and  judgment  for  the  defendants.  The 
facts  which  gave  rise  to  the  suit  are  as  fol- 
lows: Charles  A.  Freybe,  in  1877,  being  then 
about  19  years  old,  and  having  had  the  dis- 
abilities of  minority  removed,  borrowed  of  his 
mother,  the  appellant,  the  sum  of  $2,500,  and 
with  it  purchased  half  interest  in  a  business 
then  condncted  by  Singleton.  He  subse- 
quently bought  all  of  Singleton's  interest  in 
the  business,  and  gave  him  his  note  for  the 
purchase  money.  At  the  time  of  the  loan 
from  his  mother  he  executed  no  written  evi- 
dence of  debt;  but  at  a  later  date,  and  after 


some  partial  payments  had  been  made,  execut- 
ed to  her  his  promissory  note  for  $2,200. 
for  the  balance  then  due.  On  the  2Sd  day  of 
December,  U87,  being  unable  to  meet  bis 
obligations,  and  being  indebted  to  Ullman, 
Lewis  &  Co.  and  to  Adoue  &  Lobit  as  well  as 
his  mother,  he  conveyed  to  them  jointly  all 
the  stock  of  merchandise  and  certain  other 
personal  property  in  full  satisfaction  of  their 
claims.  It  was  after  this  sale  that  the  writ 
of  attachment  was  levied.  The  property  was 
sold  by  the  sheriff  under  the  order  of  the 
court;  and  the  proceeds  weredivided between 
the  plaintiff  in  attachment,  Ullman,  Lewis  & 
Co.,  and  Adoue  &  Lobit,  from  which  it 
would  seem  that  Singleton  did  not  contest 
the  title  of  these  firms  to  their  respective  in- 
terests in  the  property.  Singleton  and  bis 
sureties,  in  their  answer  to  the  present  suit, 
alleged  that  the  debt  for  which  an  interest  in 
the  goods  was  transferred  to  Mrs.  Freybe 
was  fictitious,  and  that,  therefore,  the  sale 
to  her  was  fraudulent  The  testimony  of 
Mrs.  Freybe,  who  was  examined  on  her  own 
behHif,  and  that  of  her  son,  who  testified  for 
the  defendants.leaves  no  doubt  that  the  money 
was  lent  by  her  to  her  son,  as  she  claims,  and 
that  there  remained  due  upon  that  particular 
transaction,  at  the  time  of  the  sale,  the  sum 
of  82,195,  the  amount  recited  in  the  bill  of  sale 
as  the  consideration  of  the  conveyance  to  her. 
But  during  the  cross-examination  of  Mrs. 
Freybe  it  was  disclosed  that,  during  the  year 
1875.  her  father-in-law  in  Germany  gave  her 
$1,800  or  $2,000  in  German  money, — the  Ger- 
man dollar  being  worth  70cents  of  our  money. 
The  testimony  does  not  make  it  clear  whether 
this  was  given  to  her  alone,  or  to  her  and  to 
her  children.  But  in  the  charge  of  the  court 
it  was  disregarded,  and  seems  to  have  been 
treated  as  a  gift  to  her  for  her  own  use.  It 
was  further  disclosed  by  her  testimony  that, 
in  the  year  1884,  she  collected  in  Germany, 
from  her  deceased  father-in-law's  estate, 
$1,800  or  $2,000  in  German  money.  In  one 
place  she  testified  that  this  money  was  inher- 
ited by  her  children,  and  In  another  that  it 
belonged  to  her  and  her  children  as  heirs  of 
her  deceased  father-in-law.  She  further  tes- 
tified that  she  was  in  moderate  circumstances; 
that  while  she  had  considerable  property  she 
was  largely  in  debt;  and  that  she  had  spent 
her  son's  portion  of  the  money  in  his  main- 
tenance and  education. 

Under  this  state  of  the  case,  the  court  first 
charged  the  jury,  in  effect,  that  if,  at  the 
time  of  the  sale  of  the  property  in  controver- 
sy, Mrs.  Freybe  was  indebted  to  her  son  on 
account  of  the  money  received  by  her  in  Ger- 
many in  1884,  and  tliat  she  failed  to  give  him 
credit  therefor  on  her  olaim  against  him  for 
the  borrowed  money,  they  should  find  for 
defendants;  and  then  proceeded  to  give  the 
following  further  instruction:  "In  deter- 
mining whether  Mrs.  Olympia  Freybe  was 
indebted  to  her  son  for  moneys  for  which  he 
should  have  had  credit  on  her  claim  against 
him,  you  cannot  tnke  into  consideration  any 
expenses  she  may  have  incurredfor  his  main- 


Tex.) 


FRETBB  e.  TIEBNAN. 


871 


tenance,  support,  or  education  during  his 
minority.  Parents  cannot  use  the  money  or 
estate  of  their  children  to  aid  in  their  raising 
without  the  probate  court  authorizes  them  by 
special  order,  and  there  is  no  evidence  that 
any  such  order  was  made."  In  giving  the 
instruction,  the  court  evidently  acted  upon 
the  theory  that  the  only  method  by  which  a 
motlier  can  establish  a  debt  against  her  child 
for  expenses  incurred  on  account  of  his  main- 
tenance and  education  is  by  means  of  the  pro- 
cedure in  the  county  court  provided  by  our 
statutes  in  relation  to  guardians  and  wards. 
In  this  view  of  the  law.  we  do  not  concur. 
There  are  cases  in  which  equity  recognizes 
the  claim  of  the  mother  agninst  her  child,  for 
reimbursement  for  expenditures  made  on  ac- 
count of  his  support  and  education;  and,  our 
courts  being  courts  of  equity  as  well  as  law, 
we  see  no  reason  why  such  claim  should  not 
be  sustained  in  any  case  in  our  courts,  when, 
under  the  evidence  adduced,  a  court  of  equity 
would  have  held  it  valid.  At  common  law, 
it  is  the  duty  of  the  father  to  support  his 
minor  children,  and  upon  the  death  of  tlie 
father  that  duty  devolves  upon  the  widowed 
mother.  If,  however,  her  means  are  limited, 
and  the  children  have  means  of  their  own, 
their  maintenance  and  education  becomes  a 
proper  charge  against  their  own  estate.  Mow- 
bry  v.  Mowbry,  64  111.  383;  Wilkes  v.  Rog- 
ers, 6  Johns.  566;  Heyward  v.  Gutbbert,  4 
Desaus.  £q.  445.  It  is  a  sound  principle 
that  the  corpus  of  the  estate  of  an  infant 
should  not  be  intrenched  upon  for  his  support 
and  education,  so  long  as  the  income  is  suf- 
ficient for  that  purpose;  but  >it  is  held  that, 
when  the  means  of  the  parent  are  not  ample, 
expenditures  by  the  parent  for  the  support 
and  education  of  a  minor  ctiild  may  be  made 
a  charge  upon  the  body  of  the  estate,  provided 
it  be  so  small  that  the  income  is  wholly  inad- 
equate for  the  purpose.  In  re  Bostwlck,  4 
Johns.  Ch.  100;  Ctaborne  v.  Tan  Horn,  2 
Fla.  860.  The  evidence  upon  the  question 
of  the  mother's  ability  to  support  and  educate 
her  children,  and  upon  that  of  the  amount  of 
the  expenditures  made  by  her  on  her  said  ac- 
count, was  not  very  satisfactory.  But  we 
think  it  sufiScient  to  go  to  the  jury,  and  to 
have  demanded  a  charge  in  accordance  with 
the  principles  announced.  The  charge  under 
consideration  was  erroneous,  and  requires  a 
reversal  of  the  judgment. 

It  is  submitted  tliat  the  court  erred  in  re- 
fusing to  give  charge  lUfo.  2,  asked  by  plain- 
tiff, which  was  as  follows:  "Whether  or  not 
any  lawful  claim  existed  or  exists  in  favor  of 
Charles  Freybe  against  the  plaintiff  on  ac- 
count of  any  money  received  by  her  in  Ger- 
Bsanyin  1884;  and  whether  or  not  any  lawful 
claim  existed  or  exists  in  favor  of  the  plaintiff 
against  Charles  Freybe  on  account  of  the 
support,  education,  and  maintenance  of  said 
Charles  by  plaintiff;  and  whether  or  not, 
upon  an  inquiry  into,  and  offsetting  of  the 
said  claim  of  the  one  against  the  said  claim  of 
the  other,  the  balance.  If  any  found,  should 
be  in  favor  of  the  plaintiff,  or  of  the  said 


Charles, — are  all  questions  with  which  you 
have  nothing  to  do  in  this  case,  and  you  are  in- 
structed not  to  consider  them."  In  support 
of  the  assignments  relating  to  this  ruling,  it 
is  insisted  that  the  pleadings  of  defendants 
were  not  sufficient  to  admit  evidence  of  the 
defense  that,  at  the  date  of  the  bill  of  sale, 
C.  A.  Freybe  had  an  offset  against  his  mother, 
which  was  not  credited  upon  his  debt,  and 
that  "said  pleadings  charged  only  that  said 
debt,  for  the  payment  of  which  said  bill  of 
sale  was  made,  was  fictitious,  had  no  exist- 
ence in  fact,  and  that  the  parties  of  said  bill 
of  sale  had  combined  to  defraud  the  creditors 
of  C.  A.  Freybe,  but  In  no  way  apprised 
plaintiff  that  defendants  relied  as  a  defense 
upon  showing  a  counter-claim  in  favor  of  C. 
A.  Freybe  against  the  plaintiff."  We  think, 
however,  it  would  be  a  dangerous  rule  that 
would  require  a  creditor  who  attacks  a  con- 
veyance of  his  debtor  for  fraud  to  state  with 
•xactnesa  and  particularity  the  circumstances 
in  which  the  fraud  consists.  Transactions 
of  such  a  character  are  usually  conducted 
spcretly,  and  their  details  are  known  only  to 
the  parties  immediately  concerned.  The  al- 
legation in  the  answer  that  the  debt  was 
fictitious,  we  think,  was  sufficient  to  admit 
evidence  to  show  that  it  was  in  part  unreal, 
and  thereby  to  establish  the  fraudulent  nature 
of  the  conveyance. 

It  is  also  assigned  that  the  court  erred  in 
refusing  to  give  the  following  instruction,  as 
requested  by  appellant:  "If  the  jury  believe 
from  the  evidence  that  C.  A.  Freybe  was  in- 
debted to  his  mother,  the  plaintiff,  after  de- 
ducting the  sum  she  may  have  owed  him,  if 
any,  (in  an  amount)  reasonably  equal  to  the 
value  of  the  goods  sold  by  him  to  her,  then 
you  are  instructed  that  the  plaintiff  is  entitled 
to  recover  the  value  of  the  goods  so  sold  to 
her  at  the  time  of  their  seizure  under  the 
writ  of  attachment."  We  think  the  charge 
involves  a  legal  proposition,  whioii,  as  ap- 
plied to  every  case  of  like  character,  is  un- 
sound, but  that  it  was  probably  sufficient  to 
have  called  the  attention  of  the  court  to  a 
phase  of  the  case  upon  which  an  instruction 
should  have  been  given.  We  are  of  the 
opinion  that  when  an  insolvent  debtor  trans- 
fers to  a  creditor  property  in  satisfaction  of 
the  debt,  and  in  the  conveyance  overstates 
the  amount  of  the  indebtedness  which  pur- 
ports to  be  extinguished  by  the  transfer,  such 
false  statement,  in  the  absence  of  some  satis- 
factory explanation,  should  be  held  conclusive 
evidence  of  fraud.  Its  evident  purpose  is  to 
obviate  any  question  as  to  whether  the  value 
of  the  property  exceeds  the  amount  of  the 
debt,  and  is  inconsistent  with  fair  dealing. 
It  was  so  held  at  the  last  term  at  Tyler,  in  an 
opinion  by  the  commission,  which  was 
adopted  by  this  court.  Brasher  v.  Jemison, 
12  S.  W.  Rep.  809.  On  the  other  hand,  when 
a  creditor  accepts  from  his  debtor  property 
in  satisfaction  of  his  debt,  and  the  value  of 
the  property  is  more  than  is  fairly  sufficient 
to  discliarge  the  obligation,  we  think  the 
transaction  fraudulent  in  law,  whether  the 
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talcing  of  tbe  excess  wns  intentional  or  not. 
The  riglit  of  an  insolvent  debtor  to  prefer 
bis  creditor  by  a  transfer  of  property  to  satis- 
fy tlie  debt  is  limited  strictly  to  a  conveyance 
of  so  much  only  as  is  reasonably  necessary 
for  that  purpose.  Tbe  unpreforred  creditors 
are  entitled  to  subject  any  surplus  that  may 
remain  after  satisfying  such  debts  as  the 
debtor  may  determine  to  prefer,  and  hence 
any  appropriation,  by  way  of  preference  of 
more  property  than  is  reasonably  sufficient 
to  pay  tbe  preferred  debt,  is  a  necessary 
infringement  upon  tbe  rigbts  of  those  who 
are  not  preferred.  As  long  as  the  convey- 
ance is  recognized  as  valid,  its  inevitable  re- 
sult is  to  remove  the  excess  beyond  the  reacb 
of  tbe  other  creditors,  and  the  parties  to  tbe 
transaction  are  not  permitted  to  say  that 
they  did  not  intend  tbe  necessary  consequence 
of  their  action.  This  is  the  principle  of  the 
rule,  and  it  is  also  supported  by  sound  policy. 
When  an  insolvent  debtor  prefers  a  creditor, 
he  should  be  required  to  do  it  with  strict  regard 
to  the  rights  of  other  creditors.  A  hope 
sbould  not  be  held  out  that  an  excessive 
transfer  may  be  explained  by  parol  evidence. 
To  permit  this  would  be  to  encourage  ficti- 
tious transfers  under  the  guise  of  preferences. 
and  to  promote  fraud.  But  the  question 
which  is  presented  by  the  pliase  of  the  case 
now  under  consideration  is,  sbould  the 
amount  of  the  debt  recited  in  the  conveyance 
as  its  consideration  be  overstated,  not  inten- 
tionally, but  on  account  of  a  mistake  of  fact 
or  law,  and  should  at  the  same  time  the  value 
of  the  property  conveyed  not  exceed  tbe 
amount  of  the  actual  Indebtedness,  ought  the 
transaction  to  be  held  fraudulent  9  We  think 
not.  In  such  a  case,  there  is  neither  an  act- 
ual intent  to  defraud,  nor  is  there  legal 
fraud  resulting  from  a  transfer  of  more  prop- 
erty than  is  sufficient  to  pay  the  debt.  We 
think  the  court  should  have  charged  the  jury 
in  accordance  with  the  law  as  here  an- 
nounced. 

We  do  not  concur  in  the  proposition  urged 
by  appellants,  that  a  mere  acquiescence  of  C. 
A.  Freybe  in  the  appropriation  of  his  money 
by  his  mother,  and  his  failure  to  demand  it, 
sbould,  under  tbe  circumstances,  be  consid- 
ered a  disctuirge  of  the  debt.  His  acquiescence 
i»  proper  to  be  looked  to  as  evidence  in  deter- 
mining whether  his  mother  owed  him  any- 
thing on  account  of  the  money  received  in 
Germany  or  not,  but  it  should  have  no  other 
effect.  We  deem  it  unnecessary  to  consider 
tbe  other  questions  presented.  For  the  er- 
rors indicated  the  judgment  is  reversed,  and 
the  cause  remanded. 


Jacobs  et  al.  c.  Tottt. 

iaupretne  Court  of  Texa*.    Feb.  25, 1890.) 

TaovaB  Am  CoimnsiON— Vbauddlbnt  Convxt- 

A.MCB8. 

1.  Where  the  jury  has  been  charged,  In  an  ac- 
tion for  conversion,  that  plaintiff  must  prove  his 
ownership,  it  is  not  error  to  refuse  to  charf^  that 
he  must  prove  that  the  sale  under  which  he  claims 
actually  occurred. 


2.  A  sale  by  an  insolvent  debtor,  In  which  the 

fmrchaser,  knowing  such  insolvency,  is  allowed  an 
ndeflnite  credit,  Is  fraudulent. 

8.  A  sale  of  goods  by  an  insolvent  to  a  creditor 
in  consideration  of  the  debt,  and  of  payments  by 
the  creditor  of  debts  due  those  from  whom  the 
goods  were  purchased  for  a  fair  price,  is  not  fraud- 
ulent. 

Appeal  from  district  court,  Houston  coun- 
ty; Norman  6.  Kitteei^l,  Judge. 

Action  by  William  Totty  against  S.  Ja- 
cobs, Bernheim  &  Co.,  and  B.  F.  Holcomb. 
Judgment  was  rendered  for  pbiintiff,  and  de- 
fendants appealed. 

Nunn  <C  Nunn,  8.  A.  Denny,  and  Robert 
&.  Street,  for  appellants.  Maxey  <t  Davis, 
A.  W.  Gregg,  and  T.  T.  Oammage,  for  ap- 
pellee. 

Statton.  C.  J.  Appellant  firm,  being 
creditors  of  W.  H.  Campbell,  caused  writ  of 
attachment  to  be  levied  on  a  stock  of  goods 
claimed  by  appellee,  which  was  sold  to  satis- 
fy the  debt  due  by  Campbell.  The  goods  be- 
longed to  Campbell  prior  to  July,  1887,  at 
which  time  appellee  claims  to  have  bought 
them.  This  action  was  brought  by  appollee 
to  recover  damages  for  tbe  seizure  and  con- 
version of  the  goods,  and  the  issues  were: 
(1)  Did  Campbell  sell  the  goods  to  Totty,  as 
claimed?  (2)  Was  that  sale  fraudulent  as 
to  creditors  of  Campbell? 

There  was  much,  and  it  may  be  said  con- 
flicting, evidence  on  tbe  last  question;  but  on 
the  first  tbe  evidence  all  tended  to  show  tiiat 
a  sale  was  made,  though  fraudulent  it  may 
have  l>een.  The  first  assignment  of  error  is: 
"  In  the  second  paragraph  of  the  charge  the 
court  improperly  limits  the  defense  to  the 
Issne  of  a  fraudulent  sale,  when  it  was  de- 
nied that  any  sale  had  ever  been  made,  and 
there  was  strong  circumstantial  evidence 
tending  to  support  such  defense,  and  this 
error  is  repeated  and  perpetuated  in  succeed- 
ing parts  of  the  charge,  without  mitigation 
or  correction."  The  ninth  assignment  is: 
"The  court  erred  in  refusing  defendants' 
special  charge  placing  the  burden  of  proof  to 
show  a  salf,  as  contended  for,  on  the  plaintiff, 
and  especially  has  the  court  erred  in  assum- 
ing as  proved  beyond  dispute  that  there  was 
an  actual  sale  because  Campbell  and  Totty  say 
so,  when  all  the  independent  facts  and  cir- 
cumstances attending  upon  the  parties  and 
subject-matter,  upon  which  defendants  re- 
lied, contradicted  them."  So  much  of  tbe 
charge  of  the  court  as  has  bearing  on  these 
assignments  is  as  follows:  "(1)  The  plain- 
tiff. William  Totty,  alleges  that  he  was  the 
owner  of  the  goods  described  in  his  petition, 
and  that  defendants  seized  and  converted 
them  to  their  own  use,  and  these  allegations 
he  is  required  to  prove  by  the  preponder- 
ance of  evidence;  that  is,  by  the  greater 
weight  and  degree  of  credible  evidence.  (2) 
The  defendants  S.  Jacobs,  Bernheim  &  Co.. 
who  were  creditors  of  Campbell,  allege  that 
the  goods  were  not  Totty's  property,  be- 
cause the  sale  made  by  Campbell  to  him  was 
fraudulent  in  law;  being,  as  they  aver,  made 
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with  the  intent  to  hinder,  delay,  or  defraud 
Campbell's  creditors,  and  that,  tlierefore,  it 
conveyed  no  title,  but  was  void.  This  alle- 
gation of  fraudulent  sale  the  defendafits  are 
required  to  establish  to  your  satisfaction,  by 
a  preponderance  of  evidence,  in  like  manner 
as  plaintiff  is  required  to  show  ownership  by 
him,  and  conversion  by  defendants,  as  in- 
structed in  the  preceding  paragraph.  (8)  It 
is  admitted  that  for  some  time  prior  to  July, 
1887,  Totty  was  conducting  for  Campbell  a 
cash  store  inGrapeland,  in  the  name  of  him, 
(Totty ,^  and  he  claims  to  have  bouglit  the 
stock  of  goods  in  said  store  from  Campbell  by 
purchase,  for  a  valuable  consideration;  while 
the  defendants  deny  that  there  was  any  such 
purcliase,  and  aver  that,  if  there  was  any- 
thing in  the  nature  of  a  sale,  it  was  invalid, 
and  in  law  fraudulent  and  void.  (4)  VVheth- 
re  there  was  any  sale  by  Campbell  to  Totty, 
and,  if  so,  whether  the  same  was  legal  and 
valid,  or  was  fraudulent  and  void,  is  a  ques- 
tion of  fact  for  you  to  decide,  under  the  rules 
of  law  laid  down  in  this  charge.  (5)  The 
law  you  will  receive  in  the  charge,  and  be 
governed  thereby;  of  the  facts  proved,  the 
weight  of  the  evidence,  and  the  credibility  of 
the  witnesses  you  are  the  sole  and  exclusive 
judges.  (6)  If  you  believe  Campbell  agreed 
to  sell  and  Totty  to  buy  the  goods,  and  that 
they  agreed  upon  a  price  and  terms,  and  that 
thereupon  Campbell  placed  Totty  in  posses- 
sion of  said  goods  as  owner,  under  and  in 
pursuance  of  said  agreement  of  sale  so  en- 
tered into  between  tfae-m,  and  so  executed  by 
said  delivery  of  possession,  the  title  to  said 
goods  rested  in  Totty,  and,  in  the  absence  of 
what  you  are  hereinafter  instructed  would 
constitute  fraud  in  law,  said  sale  was  valid." 
The  first  and  second  paragraphs  of  the 
charge  it  will  be  seen  were  intended  to  in- 
form the  jury  as  to  the  general  nature  of  the' 
claim  asserted  by  each  party,  and  as  to  the 
burden  of  proof  resting  on  each.  There  was 
no  pretense  that  Totty  owned  the  goods  other- 
wise than  through  a  purchase  from  Campbell, 
and,  in  view  of  that  fact,  the  first  paragraph 
must  be  nnderstood  to  inform  the  jury  that 
the  bnrden  of  proving  a  sale  from  Oaiupbell 
to  himself  rested  upon  him.  The  second,  in 
effect,  repeats  this;  for,  unless  such  a  sale 
was  shown,  the  jury  could  not  have  come  to 
tbe  conclusion  that  Totty  was  owner, — a 
fact  which  they  were  more  than  once  told  it 
was  necessary  for  him  to  establish  to  entitle 
him  to  recover.  The  third,  fourth,  fifth, and 
sixth  paragraphs  certainly  gave  the  jury  to 
understand  that  sale  or  no  by  Campbell  to 
Totty  was  a  vitid  issue  in  tbe  case,  on  which 
they  were  required  to  pass.  The  jury,  in  an- 
other paragraph,  were  told  to  look  to  the  en- 
tire charge;  and  in  addition  to  the  paragraphs 
set  out,  there  were  many  from  which  the 
jury  could  not  have  understood  that  it  was 
not  their  duty  to  determine  whether  a  sale 
had  in  fact  been  made  by  Campbell  to  Totty, 
as  well  as  to  inquire  whether,  under  other 
paragraphs,  such  a  sale  was  fraudulent  as  to 
Campbell's  creditors.    The  court,  having  in- 


structed the  jury  correctly  as  to  the  burden 
of  proof,  did  not  err  in  refusing  to  repeat 
this  at  request  of  counsel  for  appellants. 

The  court  in  one  paragraph  gave  the  fol- 
lowing: "(17)  Concerning  the  evidence  ad- 
mitted of  Campbell's  acts  or  declarations 
made  after  the  sale  to  Totty,  if  you  find  such 
sale  was  made,  you  are  instructed  that  no 
such  acts  or  declarations  of  Campbell  made 
after  such  sale  will  be  considered  by  you  as 
evidenr-e  to  show  fraud  on  the  part  of  the 
plaintiff,  but  you  may  consider  the  same  in 
determining  the  question  of  the  intent  and 
purpose  of  Campt)ell  in  making  snch  sale; 
and  if  you  find  it  was  made  with  such  pur- 
pose and  intent,  and  under  such  circum- 
stances as  you  are  told  would  render  it  fraud- 
ulent in  law  on  Campbell's  part,  you  will 
then  inquire  whether  Totty  had  such  actual 
knowledge  of  the  facts  as  was  sufficient  to 
put  him  upon  inquiry  which  would  have  en- 
abled him  by  reasonable  diligence  to  have  as- 
certained Campbell's  intention,  and  thereby 
rendered  the  sale  also  fraudulent  in  law  as  to 
him,  Totty," — which  it  is  insisted  was  erro- 
neous, in  that  it  was  a  comment  on  the 
weight  of  evidence,  and  in  that  it  limited  the 
effect  of  Campbell's  acts  and  declarations. 
We  do  not  see  wherein  it  was  a  comment  on 
the  weight  of  evidence,  and  it  certainly  au- 
thorized the  jury  to  consider  acts  or  declara- 
tions of  Campbell,  made  after  the  sale  to 
Totty,  for  every  purpose  for  which  they  could 
possibly  be  considered ;  and  it  may  be  true 
that  such  acts  or  declarations,  not  done  or 
made  in  the  presence  of  Totty,  ought  not  to 
have  been  considered  for  any  purpose.  We 
do  not  understand  that  the  evidence  referred 
to  was  introduced  under  the  rules  which  admit 
declarations  or  acts  made  at  other  times  for 
the  purpose  of  impeaching  the  credibility  of  a 
witness;  but,  had  this  been  so,  the  charge 
was  not  calculated  to  induce  tbe  jury  to  te- 
lieve  that  contradictory  statements,  if  any, 
made  by  Campbell,  as  well  as  statements  tes- 
tified by  others  to  have  been  made  by  him, 
but  denied  on  the  stand,  might  not  be  con- 
sidered in  determining  his  credilulity,  which 
the  charge  informed  the  jury  was  for  their 
determination.  It  simply  informed  the  jury 
that  frand  on  part  of  Totty  could  not  be 
proved  by  such  after  acts  or  declarations. 
The  court  did  not  err  in  refusing  to  give  a 
charge  as  to  what  would  be  the  effect  of  an 
executory  agreement  by  Campbell  to  sell  to 
Totty,  for  there  was  ho  evidence  tending  to 
show  such  agreement. 

The  third  assignment  of  error,  in  terms, 
relates  to  the  twelfth  paragraph  of  the  charge, 
to  which  it  bus  no  application  whatever,  but 
the  eleventh  paragraph  is  doubtless  the  one 
in  mind  of  counsel.  That  paragraph  is  as 
follows:  "(11)  If  you  believe  the  sale  was 
made  upon  the  consideration  of  a  certain 
amount  due  from  Campbell  to  Totty,  and  the 
furtlier  consideration  of  the  payment  by 
Totty  of  certain  debts  due  by  Campbell  to 
those  from  whom  the  goods  had  been  bought 
by  him,  and  that  such  agreement  was  maile 
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in  good  faith,  and  that  the  consideration  was 
fair  Hnd  reasonable  for  the  gooda,  then  the  said 
sain  was  made  upon  what  was  deemed  a  valu- 
able consideration  in  law. "  This  states  tbelaw 
correctly  as  applied  to  a  state  of  facts  which 
the  evidence  for  appellee  tended  to  estab- 
lish, and  it  was  not  error  to  give  it,  although 
there  may  liave  been  evidence  tending  to  show 
a  state  of  facts  to  which  the  charge  was  not 
applicable.  The  court  evidently  intended,  as 
was  proper,  to  inform  the  jury  as  to  the  law 
applicable  to  the  different  phases  of  the  case 
which  the  evidence  tended  to  establish.  The 
charge  given  at  request  of  appellee  stated  the 
law  correctly,  and,  though  it  may  not  have 
been  strictly  applicable  to  the  case  made  by 
the  evidence,  there  is  no  reason  to  believe 
that  the  jury  could  have  been  misled  by  it. 

There  was  evidence  tending  to  show  that, 
in  consideration  for  the  goods,  Totty  under- 
took to  discharge  certain  debts  incurred  by 
Campbell  in  the  purchase  of  the  goods,  and 
also  to  pay  to  Campbell  a  sum  of  money  which 
he  bad  expended  in  their  purchase,  and  that 
the  latter  was  discharged  by  a  sura  of  money 
then  due  to  Totty  from  Campbell.  There 
was  also  some  evidence  tending  to  show  that 
the  goods  were  sold  to  Totty  on  a  credit,  with 
an  understanding  that  they  should  be  paid 
for  at  some  indefinite  period,  when  it  might 
suit  his  convenience.  It  was  also  contended 
that  the  price  Totty  was  to  pay  for  the  goods 
was  less  than  they  were  worth,  and  to  meet 
these  states  of  fact  the  court  gave  the  fol- 
lowing charge:  "If  you  believe  Campbell 
was  not  solvent,  and  did  not  have  assets  suffi- 
cient to  meet  bis  existing  debts,  but  that  he 
was  in  failing  circumstances  when  be  sold 
the  goods  to  Totty,  and  that  being  in  such 
condition  he  sold  the  goods  fora  price  largely 
disproportionate  to  their  value,  and  upon  an 
indefinite  credit, — that  is,  to  be  paid  for  when 
Totty  was  able, — and  that  Totty  knew  of 
Campbell's  financial  condition,  or  knew  of 
such  facts  as  were  sufficient  to  put  him  upon 
inquiry  which  would  have  enabled  him  by 
reasonable  diligence  to  have  ascertained  such 
condition,  then  a  sale  so  made,  under  such 
circumstances,  was  invalid  and  void  in  la\r, 
and  not  upon  a  valuable  consideration,  and 
conveyed  no  title  to  Totty."  By  the  words 
"largely  disproportionate  to"  the  courtdoubt- 
less  meant  to  say  "greatly  less  than,"  and  so 
understood  the  charge  would  not  be  errone- 
ous. But  it  is  insisted  that  this  charge  was 
misleading,  in  that  it  gave  the  jury  to  under- 
stand that  the  sale  was  not  fraudulent  as  to 
creditors,  if  made  under  the  circumstances 
given  in  the  charge,  unless  the  goods  were 
sold  for  greatly  less  than  their  value,  and  also 
upon  an  indefinite  credit:  that  the  two  things 
must  have  concurred  to  make  the  sale  fraud- 
ulent as  to  creditors,  although  Campbell  was 
insolvent,  and  known  to  be  so  by  Totty  at  the 
time  be  purchased.  If  the  goods  were  sold 
for  an  inadequate  price,  this  was  a  fact  which 
the  jury  might  properly  take  into  considera- 
tion in  determini  ng  the  character  of  the  trans- 
action; but,  if  the  sale  was  made  on  such 


credit  as  is  referred  to  in  the  charge,  the  trans- 
action would  be  fraudulent  as  to  creditors  of 
Campbell,  If  he  was  insolvent,  and  that  fact 
known  to  Totty,  without  reference  to  whether 
the  price  to  be  paid  was  adequate. 

The  effect  of  such  a  sale  would  necessarily 
be  to  hinder  and  delay  creditors  of  Campbell; 
for,  if  permitted  to  stand,  they  could  not  sub- 
ject the  goods  to  the  payment  of  their  claims, 
and,  if  they  proceeded  through  garnishment 
against  Totty,  would  be  compelled  to  abide 
by  his  contract,  and  await  his  ability.  Such 
a  promise  to  pay  is  conditional,  and  the  debt- 
or has  no  right  to  place  his  property  beyond 
the  reach  of  his  creditors  when  insolvent,  and 
known  to  the  buyer  to  be  so,  and  substitute 
in  the  place  thereof  the  conditional  obliga- 
tion of  the  latter.  The  mere  fact  that  an  in- 
solvent debtor  may  sell  property  on  credit, 
even  to  one  who  knows  of  his  insolvency, 
will  not  necessarily  make  the  transaction 
fraudulent,  for  such  sale  may  be  the  very 
best  means  to  realize  on  the  property;  but  in 
such  sales  the  absolute  liability  of  the  buyer 
ought  to  be  fixed  by  the  contract  of  sale,  and 
he  l>e  left  subject  to  all  the  remedies  creditors 
have  in  such  cases.  Appellants  requested  a 
charge  which,  while  not  correct  in  aU  re- 
spects, called  the  attention  of  the  court  to  the 
matter  referred  to.  This  the  court  refused 
to  give,  on  the  ground  that  it  had  already 
been  substantially  given.  This  evidences  the 
fact  that  the  judge  who  tried  the  cause  was  of 
the  opinion  there  was  evidence  requiring  the 
submission  of  some  such  issue.  In  view  of 
the  evidence  in  the  case,  it  is  rendered  prob- 
able that  the  jury  may  have  been  misled  by 
the  charge  referred  to,  and  for  this  the  judg- 
ment will  be  reversed,  and  the  cause  re- 
manded, which  renders  it  unnecessary  to  con- 
sider the  other  assignments  of  error,  which 
question  the  sufficiency  of  the  evidence  to 
sustain  the  verdict.    It  is  so  ordered. 


Gulf,  G.  &  8.  F.  Ry.  Co.  c.  Jones. 

(Supreme  Court  qf  Texas.    Feb.  88,  188a) 

H^BTEB  Ann  SEBVA.NT — INFANTS. 

In  an  action  against  a  railroad  company  for 
injuries  received  while  employed  as  a  brakeman, 
where  it  appears  that  plaintiff  was  16  years  of  age 
at  the  time  of  the  accident,  was  of  average  inteUi- 

fenoe,  and  was  employed  without  the  consent  of 
is  parent,  defendant  must  show  that  plaintiff  pos- 
sessed the  capacity  and  experience  to  do  the  work 
in  safety,  though  tnere  is  no  eyidenoe  of  negligence 
on  the  part  of  plaintiff  or  of  his  f  eUow-serrants. 

Appeal  from  district  court,  Harris  county; 
James  Mastebman.  Judge. 

Action  by  Jordan  Jones,  by  his  next 
friend,  against  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company.  Judgment  was  ren- 
dered for  plaintiff,  and  defendant  appealed. 

J.  W.  Terry,  for  appellant.  Brady  A 
King,  for  appellee. 

Gatnes,  J.  This  case  was  before  this  court 
at  a  former  term,  and  the  opinion  is  reported 
in  78  Tex.  232,  II  S.  W.  Rep.  185.  It  was 
then  reversed,  on  account  rof  .improper  lan- 
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gaage  naed  by  counsel  for  the  plaintiff  In  his 
closing  argument  to  the  jury.  Upon  the  sec- 
ond trial,  the  plaintiff  again  obtained  a  ver- 
dict and  judgment  in  his  favor,  and  the  case 
now  comes  before  this  court,  solely  upon  the 
question  of  the  sufficiency  of  the  testimony 
to  sustain  the  verdict.  The  court  in  its  gen- 
eral charge  instructed  the  jury,  in  effect,  that 
if  the  employment  at  which  the  plaintiff  was 
engaged  was  daM<;ei  jus,  and  if  from  bis  age, 
size,  and  capacity  the  agent  who  employed 
him  knew,  or  should  have  known,  that  it 
was  not  prudent  to  put  a  person  of  his  ca- 
pacity at  such  employment,  and  if  it  was  or 
should  have  been  apparent  to  the  agent  that 
he  did  not  have  the  capacity  and  discretion 
reasonably  necessary  for  that  business,  and  if 
he  were  not  himself  negligent,  and  his  inju- 
ries resulted  from  his  want  of  capacity  and 
discretion  by  reason  of  his  youth,  they  should 
give  a  verdict  in  his  favor.  The  charge  is 
not  complained  of.  In  addition,  the  court, 
at  the  request  of  counsel  for  the  defendant, 
gave  the  following  instruction:  "You  are 
charged  that,  if  you  tielieve  from  the  evidence 
that  the  plaintiff,  prior  to  the  day  of  his  in- 
jury, had  had  experience  as  a  brakeman  or 
switchman,  sufficient  to  enable  him  to  learn 
and  appreciate  the  dangers  of  the  employ- 
ment, and  that  he  had  the  strength  and  in- 
telligence to  perform  the  work  of  a  brake- 
man  or  switchman,  and  that  these  facts  were 
known  to  the  agent  of  the  defendant  who 
employed  him,  then,  under  such  circumstan- 
ces, such  agent  was  not  required  by  the  law 
to  advise  or  caution  him  as  to  the  dangers  or 
character  of  the  employment;  and  if  you  be- 
lieve from  the  evidence  that  the  facts  are  as 
above  stated,  yon  will  Dud  for  the  defend- 
ant. "  It  is  apparent  from  these  instructions 
that  the  case  was  made  to  turn  upon  the  ca- 
pacity and  discretion  of  the  plaintiff  for  the 
employment  of  a  brakeman  or  switch  man.  If 
the  verdict  had  depended  upon  plaintiff's  prov- 
ing that  he  had  no  experience  in  the  work  of 
switching  or  braking,  we  are  inclined  to  think 
that  it  should  not  be  sustained.  He  testifled 
positively  that  he  had  never  acted  as  a  brake- 
man  before,  and  that  he  entered  upon  the 
service  against  his  will.  His  mother  corrob- 
orated him  so  far  as  her  knowledge  extend- 
ed, but  it  is  probable  that  he  may  have  served 
in  the  capacity  occasionally  without  her 
knowledge.  On  the  other  hand,  several  wit- 
nesses who  had  been  or  were  at  the  time  of 
trial  in  the  employment  of  the  defendant  tes- 
tified that  he  had  made  trips  as  a  brakeman, 
and  had  frequently  acted  as  switchman  on 
the  yard  for  a  half  day  or  a  day  at  a  time.  It 
was  undisputed  that  for  a  year  or  more  lie 
had  been  employed  about  defendant's  yard  in 
coaling  engines.  This  he  did  at  the  instance 
of  the  company's  brakeraen,  who  were  un- 
der contract  to  do  the  work,  but  who  pre- 
ferred to  pay  another  to  do  it,  rather  than  do 
it  themselves.  It  appeared,  however,  that 
plaintiff's  naoe  was  never  placed  upon  the 
company 's  pay-roll  as  a  brakeman .  We  doubt 
whether  the  jury  were  warranted  in  believ- 


ing plaintiff  apon  the  question  of  bis  previ- 
ous experience,  against  so  many  witnesses, 
who  had  no  immediate  interest  in  the  result 
of  the  trial.  The  truth  probably  is  that  the 
plaintiff  was  desirous  of  qualifying  himself  for 
railroad  service,  and  that,  when  a  brakeman 
upon  defendant's  yard  or  trains  desired  relief 
from  duty  for  a  day  or  part  of  a  day,  he 
employed  plaintiff  to  take  his  place.  Admit- 
ting, then,  that  the  jury  should  have  found 
that  plaintiff  was  not  wholly  without  expe- 
rience, does  it  follow  that  they  shonid  have 
found  that  the  defendant  was  not  in  fault  in 
employing  him  in  the  dangerous  operation  of 
coupling  cars?  The  evidence  shows  that  he 
was  the  son  of  a  freedwoman,  and  it  was 
sufficient  to  warrant  the  finding  that  he  was 
but  16  years  old  at  the  time  of  the  accident. 
There  is  nothing  in  bis  testimony,  as  it  ap- 
pears in  the  statement  of  facts,  to  indicate 
that  he  possessed  more  than  the  average  intel- 
ligence of  boys  of  his  age  and  race.  Besides, 
being  upon  the  stand  before  the  jury,  they  had 
a  better  opportunity  of  estimating  his  intelli- 
gence and  capacity  than  any  one  could  have 
who  had  never  seen  him.  Such  being  the 
case,  we  cannot  say  that  the  veixlict  of  the 
jury  upon  the  vital  question,  as  presented  by 
the  charge  of  the  court,  was  agxinst  such  a 
preponderance  of  evidence  as  to  warrant  this 
court  in  setting  it  aside.  It  is  by  no  means 
clear  that  the  jury  were  not  correct  in  find- 
ing that  the  plaintiff's  age  and  incapacity 
were  such  as  to  render  his  employment  as  a 
brakeman  extrahazardous,  and  to  make  it  a 
wrong  to  employ  him  in  the  dangerous  serv- 
ice of  coupling  cars.  There  was  no  proof  of 
negligence  on  his  part,  or  on  part  of  the  oth- 
er servants  of  the  company.  The  cars  which 
caused  the  injury  were  proved  to  be  in  good 
order.  Some  of  the  witnesses  to  the  accident 
testified  that  they  were  wholly  unable  to  ao- 
count  for  it.  The  jury  probably  accounted 
for  it  upon  the  score  of  the  plaintiff's  inca- 
pacity and  want  of  experience.  A  parent 
has  the  right  to  engage  his  minor  child  in  a 
dangerous  employment.  In  such  case,  the 
parent  impliedly  assumes  for  himself  and  his 
child  the  ordinary  risks  of  the  employment. 
A  minor  whose  age  and  experience  is  such  as 
to  enable  him  to  appreciate  the  hazards  of  the 
service  may  also  engage  in  a  dangerous  em- 
ployment, and  assume  the  same  risks  as  a  per- 
son of  full  age.  Hallway  CSu.  v.  Ciirlton,  60 
Tex.  397.  But  if  the  minor  has  not  the  men- 
tal capacity  and  experience  to  appreciate  the 
danger,  and  if  he  be  employed  in  a  dangerous 
business,  not  by  the  contract  of  the  parent, 
and  if  he  be  injured  as  the  result  of  his  inex- 
perience, the  master  ought  to  be  held  liable. 
Railway  Co.  v.  Fort,  17  Wall.  553.  Very 
young  persons  rarely  appreciate  danger  to  its 
fullest  extent,  and  for  the  performance  of  a 
dangerous  task  are  liable  to  overrate  their 
capacity.  It  therefore  follows  that,  before 
engaging  them  by  tlieir  own  contract  in  a 
hazardous  employment,  the  employer  should 
know  that  they  have  the  necessary  capacity 
and  experience  to  do  the  work  in  safety,  or 
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be  prepared  to  take  such  measures  by  way  of 
instruction  as  will  secure  the  same  end.  The 
judgment  is  affirmed. 


O'DoNNELL  et  al.  v.  C.  R.  Johks  &  Co. 

et  al. 

(Supreme  Court  of  Texat.    Feb.  28, 1890.) 

EVLDBNCE^  Ancibkt  Deed — Secoksart  Prooit — 
Cbakoe  of  Corpobate  Name. 

1.  A  deed,  over  80  years  old,  coming  from 
the  proper  custody,  under  which  title  has  long 
been  asserted,  is  admissible  la  evidence  without 
producing  the  power  of  attorney  under  which,  ac- 
cording to  its  recitals,  it  was  executed. 

a.  An  attempt  by  a  corporation  to  change  Its 
corporate  name  in  a  mann«:  not  authorized  by  law 
does  not  avoid  its  charter. 

Appeal  from  district  court,  Harris  county; 
Jahes  Masterman,  Judge. 

John  &.  Tod,  for  appellants.  R.  J.  Thack- 
er  and  JS.  P.  Hamblen,  for  appellees. 

Henry,  J.  This  suit  was  oommenced  in 
the  year  1886  by  Sarah  Margaret  Dickson, 
joined  by  her  husband,  Hugh  8.  Dickson, 
and  the  corporation  of  C.  li.  Johns  &  Sons, 
MB  plaintifFs,  against  M.  Looscan,  as  adminis- 
trator of  the  estate  of  James  M.  O'Donnell, 
deceased,  and  the  heirs  of  said  Jsmes  M. 
O'Donnell,  to  recover  two  tracts  of  land, 
each  containing  640  acres,  patented  by  the 
repnblio  of  Texas  to  Charles  Kessler  as  as- 
eignee  of  H.  A.  itobinson.  The  defendants 
pleaded  not  guilty.  The  plaintiffs  suggested 
to  the  court,  by  their  pleadings,  the  death  of 
Hugh  8.  Dickson,  who,  they  allege,  was  only 
a  pro  forma  party,  and  also  tbat  after  the 
suit  was  instituted  the  charter  of  the  corpo- 
ration of  0.  R.  Johns  &  Sons  was  amended 
so  as  to  make  the  name  of  the  corporation 
"G.  R.  Johns  &  Co.,"  and  prayed  that  the 
suit  proceed  in  the  name  of  C.  R.  Johns  A 
Co.  and  Sarah  Margaret  Dickson  as  plaintiffs. 
The  defendants  pleaded,  under  oath,  that 
since  ttie  commencement  of  the  suit  tlie  cor- 
poration of  C.  R.  Johns  &  Sons  bad  ceased 
ta  exist  under  that  name,  and,  further,  that 
the  purported  amendment  of  lifae  charter  of 
said  corporation,  changing  its  name  to  "C. 
R.  Jolins  &  Co.,"  was  not  lawful,  because 
one  of  the  three  stockholders  whuse  names 
wei'e  signed  to  the  proposed  amendment  was, 
when  she  signed  the  same,  a  married  woman, 
and  that  by  reason  of  her  coverture  she  whs 
not  qualified  to  perform  that  act.  Plaintiffs' 
evidence  of  title  was  as  follows:  (1)  Patents 
from  the  republic  of  Texas  to  Charles  Kess- 
ler, assignee  of  H.  A.  Robinson,  dated  the 
26th  day  of  February,  1842.  (2)  A  deed 
from  Charles  Kessler  by  his  attorney  in  fact, 
James  A.  Mason,  to  Frederick  Stover.  This 
deed  recites  that  said  Mason  was  duly  ap- 
pointed by  a  letter  of  attorney  dated  the  5tb 
day  of  March,  1841 ;  and  tlie  deed  to  Stover 
is  dated  the  I6th  day  of  September,  1844,  and 
was  recorded  on  the  4tli  day  of  January, 
1846.  (8)  The  last  will  of  Frederick  Stover, 
with  certificates  showing  its  probate  in  the 
state  of  Pennsylvania  in  the  year  1866,  and 


in  this  state  in  the  year  1885.  This  will, 
after  certain  specific  bequests,  not  naming; 
the  land  in  controversy,  makes  tlie  plaintiff 
Sarali  Margaret  Dickson  residuary  legatee  of 
the  testator's  estate.  (4)  A  certified  copy  of 
a  deed  by  Hugh  S.  Dickson  and  Sarah  Mar- 
garet Dickson,  dated  April  1,  1885,  convey- 
ing to  the  corporation  of  G.  B.  Johns  &  Sons 
the  lands  in  controversy  for  a  period  of  five 
years  upon  certain  trusts,  mentioned  in  the 
deed,  look>ng  to  the  perfection  and  preserva- 
tion ol"  the  titles  to  said  lands,  and  the  sale 
thereof  for  the  equal  benefit  of  said  corpora- 
tion and  the  grantors  in  the  conveyance. 
(5)  The  resolution  of  three  stockholders  of 
the  corporation  of  G.  R.  Johns  &  Sons,  one 
of  them  being  a  married  woman,  changing 
the  name  of  the  corporation  as  before  speci- 
fied, and  the  certificate  of  the  secretary  of 
state  of  the  SKng  of  said  resolution  in  his 
department  (6)  The  certificate  of  the  state 
comptroller  showing  that  Frederick  Stover 
bad  paid  taxes  on  the  Und  in  controversy  from 
his  purchase  until  his  death.  Defendants 
introduced  a  deed  from  Charges  Kessler  to 
Hugh  Towers  dated  July  29,  1884,  and  a 
regular  chain  of  title  from  said  Towers  down 
to  themselves.  No  power  of  attorney  from 
Charles  Kessler  to  James  A.  Mason  was  pro- 
duced, and  defendants  objected  to  the  intro- 
duction of  the  deed  in  evidence  because  the 
power  of  attorney  was  not  produced. 

We  think  there  was  no  error  in  allowing 
the  deed  to  be  read.  It  came  from  the  prop- 
er custody,  was  over  90  years  old,  and  it  was 
shown  that  title  under  it  had  been  long  as- 
serted, and  the  taxes  on  tiie  land  paid,  by 
Stover,  and  those  holding  through  him. 
Even  less  evidence  than  was  produced  would 
have  justified  the  admission  of  the  deed, 
without  producing  or  accounting  for  the  pow- 
er of  attorney.  The  existence  of  the  author- 
ity recited  in  the  deed  was  correctly  presumed. 

When  ttie  certified  copy  of  the  deed  from 
Hugli  8.  and  S.  M.  Dickson  to  C.  R.  Johns 
&iSons  was  offered,  it  was  accompanied  by 
an  aOidavit  of  an  officer  of  the  corporation 
stating  that  the  original  deed  was  "lost,  and 
could  not  be  found."  Plaintiffs  also  pro- 
duced the  testimony  of  a  witness  to  the  effect 
that  he  had  searched  for  the  deed  among  the 
papers  of  a  deceased  attorney  for  plaintiffs, 
to  whom  it  liad  been  sent,  without  being  able 
to  find  it.  The  court  overruled  an  objection 
made  to  the  testimony  of  tliis  witness.  The 
affidavit  of  the  officer  of  the  corporation 
furnished  the  predicate  prescribed  by  statute 
for  the  introduction  of  a  certified  copy  of  tlie 
recorded  deed,  and  it  is  unnecessary  to  con- 
sider whether  or  not  tlie  testimony  objected 
to  was  admissible.     It  did  no  harm. 

The  court  ciiarged  the  jury  tbat  the  evi- 
dence showed  that  the  plaintiff  corporation 
was  a  legal  corporation,  and  bad  the  legal 
capacity  to  sue.  Defendants  requested  the 
court  to  charge  that,  if  the  jury  believed  the 
amendment  to  the  charter  of  G.  R.  Johns  Sc 
Sons  was  subscribed  by  only  three  persons, 
and  that  one  of  them  was  a  married  woman. 
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"then  the  plaintiffs  G.  B.  Johns  &  Sons  are 
not  a  corporation,  have  not  the  capacity  to 
take  and  hold  land,  or  sue  as  such,  and  tliis 
suit  cannot  be  maintained;  and  you  will  lind 
for  the  defendant,  and  against  the  plaintifCa 
('.  B.  Johns  &  Sons."  The  court  refused  to 
give  the  charge.  The  action  of  the  conrt, 
both  in  refusing  this  charge  and  in  giving 
the  one  it  did  on  the  subject,  is  assigned  as 
error.  No  question  is  raised  about  tlie  le- 
gality of  tlie  corporation  of  C.  H.  Johns  & 
Sons.  The  only  one  raised  is  about  its  at- 
tempted change  of  its  corporate  name.  If 
the  attempted  change  of  name  was  unlawful, 
it  would  still  be  a  lawful  corporation  with  the 
name  by  wliich  it  brought  this  suit.  An  at- 
tempt to  change  the  corporate  name  in  a 
manner  not  authorized  by  Jaw  cannot  be  held 
to  have  had  the  effect  given  it  by  the  charge 
aslced  and  refused,  but  would  rather  leave 
the  corporation  as  expressed  in  the  general 
terms  of  the  charge  given  by  the  court. 

As  the  case  before  us  does  not  demand  an 
expression  of  our  opinion  as  to  whether  or 
not  a  married  woman  can  be  one  of  the  three 
persona  who  may  subscribe  the  cliarter  of  an 
intended  corporation,  as  directed  by  article 
568  of  the  Bevised  Statutes,  we  do  not  ex- 
press one.  Nor  do  we  decide  that  a  change 
of  the  name  of  an  existing  corporation  in 
pursuance  of  article  571  of  the  Bevised  Stat- 
utes would  be  governed  by  the  same  rule 
that  is  applicable  to  the  creation  of  one. 

The  records  fails  to  show  that  any  objec- 
tion was  made  to  the  introduction  in  evidence 
of  the  will  of  Frederick  Stover.  The  objec- 
tion made  to  it  in  this  court,  if  it  was  good, 
which  we  do  not  intend  to  intimate,  comes 
too  late.  We  And  no  error  in  the  proceed- 
ings, and  the  judgment  is  affirmed. 


iMTBKNATIONAI.  &  Q.  N.  B.  Co.  V.  DyBB. 

[Supreme  Court  ctf  Texas.    March  11, 1890.) 
lUiisoAD  CoxPAinKS  — Accidents  at  CaoBSiiies 

— IN»TBU(JT10S8. 

1.  Where  the  flagman  stationed  at  a  railroad 
crossing  where  an  accident  occurred,  testified  on 
cross-examination  that  he  saw  one  D.  there  on  the 
eveninff  in  question,  and  that  it  was  nntnie  that 
plaintiff,  in  the  presence  of  D.,  and  after  he  was 
hurt,  asked  him  (the  flagman)  why  be  told  him  to 
cross,  and  that  he  did  not  flag  plaintiff  across, 
•  solBoient  predicate  of  time,  place,  and  person 
baa  been  laid  to  impeach  snoh  evidence  by  the  tes- 
timony of  D. 

3.  Though  plaintiff  has  not  pleaded  the  flag- 
msD's  intoxication  to  charge  the  company  with  bis 
■egUgence,  be  may  cross-examine  him  as  to  wheth- 
er ne  was  utoxicated,  and  as  to  his  position  when 
the  accident  occurred,  in  order  to  show  the  condi- 
tion of  bis  mind,  and  the  facilities  he  had  for 
knowing  what  happened. 

8.  Where  the  evidence  oonfliets  as  to  the  con- 
diUoo  of  the  mole  which  plaintiff  was  driving  at  the 
time  of  the  accident,  and  there  is  no  evidence  that 
he  failed  or  refused  to  draw  the  load  across  the 
traolc,  or  that  his  condition  contributed  to  the  ac- 
cident, it  is  proper  to  refuse  to  instruct  that  if 
the  male  was  crippled  and  unfit  for  hauling  the 
load  placed  behind  him,  and  such  inability  con- 
tributed proximately  to  the  accident,  it  will  be  Im- 
patedto  plaiBtiff,  and  defendant  ihaill  recover. 


4.  Where  the  evidence  conflicts  as  to  whether 
or  not  the  flagman  signaled  plaintiff  to  cross  the 
track,  and  the  court  has  defined  "contributory 
negligence  "to  the  jury,  and  instructed  that  plain- 
tiff could  not  recover  if  his  negligence  contributed 
to  the  injury,  it  is  not  necessary  to  instruct  that  if 
the  flagman  warned  plaintiff  not  to  cross,  or  told 
him  that  he  did  so  at  his  peril,  plaintiff  could  not 
recover  if  his  crossing  contributed  to  the  injury. 

5.  Where  the  gist  of  the  complaint  is  that  the 
injury  was  caused  by  the  negligence  of  defendant 
in  propelling  unguarded  cars  against  other  de- 
tached cars,  forcing  them  over  the  crossing,  it  is 
immaterial  that  the  injury  was  not  caused  by  a 
"flying  switch,  "as  alleged,  especially  where  the 
description  following  such  allegation  shows  that  a 
"flying  switch"  was  not  meant.  • 

6.  An  instrnction  that  plaintiff  wou  Id  be  grnilty 
of  negligence  if  he  failed  to  use  such  care  and 
prudence  in  crossing  the  track  as  would  be  exer- 
cised under  like  circumstances  by  persons  of  or- 
dinary care  and  prudence,  and  that  if  plaintiff  con- 
tributed to  the  injury  by  his  own  negligence  he 
oould  not  recover,  is  sufScient  on  the  quesUon  of 
plaintiff's  negligence, 

7.  It  is  not  error  to  refuse  to  instruct  that  a  re- 
covery will  be  precluded  by  a  failure  to  look  and 
listen  before  attempting  to  cross  a  railroad  track 
on  a  much-used  tboroughfare  in  a  populous  city. 
Following  Railway  Co.  v.  Anderson,  ante,  196. 

8.  An  instraction  that  defendant  is  entitled 
to  recover  if  it  is  not  established  by  a  preponder- 
ance of  evidence  that  the  flagman  gave  plaintiff 
I>ermission  to  cross,  is  erroneous,  in  that  it  takes 
the  question  of  negligence  away  from  the  jury. 

Commissioners'  decision.  Appeal  from 
district  court,  Galveston  county. 

Action  by  James  T.  Dyer  against  the  In- 
ternational &  Great  Northern  Ball  road  Com- 
pany for  personal  injuries  sustained  through 
defendant's  alleged  negligence.  Verdict  of 
45,000  for  plaintiff,  and  from  the  judgment 
and  order  denying  a  new  trial  defendant  ap- 
peals. 

Willie,  Mott  <£  Bollinger,  for  appellant. 
Whteler  dk  Shodet,  for  appellee. 

CoLLABD,  J.  Appellant's  first  assign- 
ment of  error  is:  "  The  court  erred  in  admit- 
ting the  testimony  of  the  witness  Dick,  over 
the  objection  of  defendant,  as  evidenced  by 
bill  of  exceptions  No.  2."  The  question 
asked  of  the  witness  was,  "Did  you  hear  any 
admissions  from  the  flagman  as  to  the  wav- 
ing of  tlie  flag?"  to  wliich  question  defend- 
ant objected,  on  the  ground  that  a  sufHcient 
predicate  had  not  bmn  laid  to  impeach  the 
witness  Long.  Then  the  witness  answered: 
"He  [Dyer]  said,  •  Why  did  you  flag  me 
overV  and  Long  said,  •!  thought  there  was 
a  brakeroan  on  the  car.'  "  The  answer  was 
objected  to  by  defendant,  because  it  was  in- 
competent, improper,  and  irrelevant,  was 
hearsay,  and  an  attempt  to  impeach  a  wit- 
ness upon  a  collateral  issue.  Tlie  court  over- 
ruled both  objections,  as  sliown  by  the  bill 
of  exceptions.  Neither  the  bill  nor  the  as- 
signment of  error  points  out  in  what  partic- 
ular the  predicate  was  not  laid.  On  cross- 
examination.  Long,  the  flagman,  (posted  at 
the  crossing  to  inform  people  passing  along 
the  street  when  they  couid  cross  the  railroad,) 
testified:  "I  It  now  Mr.  George  Dick.  1  saw 
him  there  that  evening,  after  the  dray  was 
gone.  The  witnesses  you  have  all  uime  after 
the  accident."    The  cross-examination  con- 
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tinned  as  follows:  "Question.  I  will  ask  you 
11  Dyer  didn't  turn  to  you  in  the  presence  of 
Mr.  Dick,  after  he  was  hurt,  and  ask  you 
why  it  was  you  flagged  him  across,  and  told 
him  to  go  acro3s.  Answer.  I  told  him  if  he 
went  across  it  would  be  at  his  own  risk. 
Q.  And  didn't  you  admit  you  had  flagged 
him  across,  that  you  thought  the  way  was 
clear,  and  that  you  made  a  mistake?  A.  I 
did  not  flag  liim  at  all.  He  said  he  wanted 
to  get  across,  and  I  said,  <  If  you  go  across  it 
will  be  at  your  own  risk.'  Q.  I  know  you  say 
that.  ^  now  ask  you  if  Dyer  did  not  ask  you 
after  he  was  hurt  why  you  flairged  him 
across,  and  you  admitted  you  had  flagged  him 
across  ?  Is  that  true  or  not  ?  A.  That  is  not 
true." 

The  proposition  of  defendant  is  that  the 
predicate  of  time,  place,  and  person  was  not 
made  so  as  to  admit  the  contradictory  evi- 
dence of  Dick.  While  it  is  true  that  the  last 
question  was  not  sufficient  to  predicate  the 
impeaching  evidence  upon,  the  whole  of  the 
cross-examination  on  the  point  makes  It  clear 
beyond  dispute  that  the  inquiry  was  as  to 
whether  Ijong  made  the  admission  to  Dyer, 
in  the  presence  of  Dick,  directly  after  and  at 
the  place  where  the  accident  occurred.  All  that 
was  necessary  was  that  the  witness  should 
have  known  what  time,  place,  and  to  whom 
the  supposed  declaration  was  made,  so  that 
he  could  explain,  if  he  desired,  and  it  is  im- 
material wliether  this  was  done  in  one  or 
several  questions.  1  Greenl.  Ev.  §  462.  The 
evidence  being  admissible  for  purposes  of 
impeachment,  it  is  not  necessary  to  decide 
whether  it  was  a  part  of  the  res  gesta  or  not. 

Appellant  by  assignment  complains  of  "er- 
ror in  allowing  plaintiff  to  pursue  the  line  of 
cross-examination  followed  with  witness 
Long  as  to  his  condition  and  position  at  the 
time  of  the  accident. "  The  witness  was  rig- 
idly cross-examined,  without  objection,  as  to 
bow  much  beer  be  had  drunk,  or  whether  he 
was  intoxicated  at  the  time  of  the  accident, 
and  where  bis  position  was  as  flagman.  The 
answers  of  the  witness  showed  that  he  was 
not  intoxicated,  and  that  his  position  was  on 
the  north  side  of  the  track,  because  be  could 
see  better  from  that  point.  After  the  exam- 
ination, defendant  moved  to  exclude  the 
questions  and  answers,  which  the  court  re- 
fused to  do.  We  think  the  examination  did 
not  exceed  the  limits  of  the  privilege  of  cross- 
examination.  The  matter  was  not  entirely 
irrelevant;  certainly  not  as  to  his  position 
and  means  of  observation.  It  was  plaintiff's 
right  to  examine  him  as  to  the  condition  of 
his  mind,  memory,  and  facilities  of  know- 
ing what  occurred.  Id.  §  446.  It  is  true 
the  drunkenness  of  the  flagman  was  not  set 
up  in  the  petition,  nor  are  we  prepared  to  say 
it  should  have  been  if  it  had  been  relied  on. 
If  it  had  been  the  intention  to  prove  the  flag- 
man's drunkenness,  to  show  that  the  com- 
pany had  not  exercised  proper  care  in  the  se- 
lection of  a  competent  and  trustworthy  man 
as  a  flagman,  it  would  probably  have  been 
necessary  to  allege  the  fact ;  but  not  when 


the  matter  becomes  merely  an  incident  or 
circumstance  tending  to  show  negligence  of 
the  servant  in  the  discharge  of  his  duties  at 
the  time  in  question.  Plaintiff  was  not  bound 
to  plead  bis  evidence. 

The  refusal  of  the  court  to  give  the  follow- 
ing special  charge  is  assigned  as  error:  "If 
you  believe  from  the  evidence  that  the  mule 
driven  by  Dyer  was  crippled,  and  hence  unfit 
for  hauling  such  a  load  as  was  placed  behind 
him,  and  tliat  the  inability  of  the  mule  to 
draw  the  load  across  said  track  contributed 
proximately  to  the  accident,  this  will  be  im- 
puted to  plaintiff,  and  you  will  find  for  the 
defendant."  This  charge  was  correctly  re- 
fused upon  the  ground  that,  though  the  evi- 
dence was  conflicting  as  to  the  condition  and 
capacity  of  the  mule,  there  was  no  evidence 
of  any  failure  on  the  part  of  the  male  on  this 
occasion,  and  nothing  to  indicate  that  her 
condition  contributed  in  any  way  to  the  acci- 
dent; nothing  to  show  that  she  refused  or 
WHS  incapable  of  drawing  the  load  across  the 
track;  but,  on  the  contrary,  she  did  pull  the 
load,  and  it  is  shown  that  the  dray  was  cross- 
ing the  track  at  the  time  of  the  collision. 

The  court  refused  a  special  charge  asked 
by  defendant,  aa  follows,  which  is  assigned 
as  error:  "If  you  believe  from  the  evidence 
that  the  flagman  Long  warned  or  advised  the 
plaintiff  not  to  cross  the  track,  or  told  him  it 
was  at  his  own  risk  if  he  did  so,  then,  if 
plaintiff's  crossing  after  he  did  so  contributed 
to  the  injury,  you  are  instructed  that  plain- 
tiff cannot  recover."  Long  swore  positively 
that  he  did  warn  plaintiff  not  to  cross,  and 
that  if  he  did  so  it  would  be  at  his  own  risk; 
and  plaintiff  swore  positively  that  be  in- 
quired of  Long  if  he  could  go  across,  and  that 
Long  told  him  to  go  on,  and  it  was  in  proof 
by  other  witnesses  that  Long  signaled  him 
to  go  across.  The  court  instructed  the  jury 
that  if  plaintiff  by  his  own  negligence  con- 
tributed to  the  injury  he  could  not  recover; 
this,  with  the  definition  of  contributory  neg- 
ligence given,  was  sufficient.  It  submitted 
to  the  jury  the  issue  of  contributory  negli- 
gence, under  all  the  facts  as  they  might  find 
them  to  be.  The  effect  of  the  requested 
charge  was  to  tell  the  jury  that  the  particular 
fact  stated  would  amount  to  contributory  neg- 
ligence, whether  they  should  find  it  to  be  so 
or  not,  under  all  the  circumstances  of  the  case. 
Negligence  or  not  is  generally  a  question  of 
fact  to  be  found  by  the  jury.  The  fact  stated 
in  the  requested  charge  is  not  an  exceptibn  to 
the  rule.  Denham  v.  Lumber  Co.,  73  Tex.  8B, 
11  S.  W.  Bep.  151;  Markham  v.  Navigation 
Co.,  73  Tex.  251, 11  S.  W.  Rep.  131;  Railway 
Co.  V.  Foreman,  73  Tex.  813,  11  S.  W.  Rep. 
326;  Railroad  Co.  v.  Dorough.  72  Tex.  108, 10 
S.  W.  Rep.  711;  Railway  Co.  v.  Oasscamp,  69 
Tex.  545,  7  S.  W.  Rep.  227;  Railroad  Co.  v. 
Moore,  69  Tex.  157, 6  S.  W.  Rep.  631 ;  Railway 
Co.  V.  Lee.  70  Tex.  496, 7  S.  W.  Rep.  867 ;  RaU- 
way  Co.  V.  Anderson,  ante,  196,  (Galveston 
term,  1890;)  and  Railway  Co.  v.  Porfert.  72 
Tex.  349. 10  S.  W.  Rep.  207. 

Defendant  complains  of  the  refusal  of  the 
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court  to  give  the  following  requested  charge: 
**  You  are  instructed  that,  unless  the  plain- 
tiff  has  proven  by  a  preponderance  of  evi- 
dence that  the  injury  was  caused  by  a  flying 
switch,  he  cannot  recover."  The  petition 
contains  tlie  following  allegations:  " That,  as 
your  petitioner  was  driving  across  said  rail- 
road track,  the  servants  and  agents  of  said 
railroad  company,  at  the  time  engaged  in  the 
operation  of  the  said  railroad,  and  switcliing 
ite  railroad  cars  in  reckless  disregard  of  the 
lives  and  safety  of  the  public  using  said 
street,  made  what  is  known  as  a  '  flying '  or 
*  running'  switch,  that  is,  sending  back  with 
greatspeed,  and  driving  with  great  force,  and 
disconnected  with  an  engine  three  or  more  of 
defendant's  cars,  along  and  over  said  railroad 
track  which  traverses  a  public  street  in  said 
city,  said  cars  having  at  the  time  no  brake- 
man  thereon,"  etc.  It  was  in  proof  that  no 
"flying  switch"  was  being  made  at  the  time 
of  the  accident.  Defendant's  evidence  shows 
that  there  were  some  five  or  six  cars  stand- 
ing on  the  main  track  at  or  close  to  the  cross- 
ing; that  two  cars  were  "kicked"  back  onto 
the  six,  causing  them  to  come  in  contact  with 
plaintiff  and  his  dray.  This  movement  of 
the  cars  was  not  a  "flying  switch."  We  are 
not  advised  by  the  testimony  as  to  what'  a 
"flying  switch"  is,  but  the  term  is  generally 
understood.  We  do  not  think  the  allegation 
of  a  flying  switch  a  material  or  essenti^one. 
The  gist  of  the  complaint  was  that  defendant 
without  proper  care,  and  in  disregard  of  the 
safety  of  the  public,  propelled  unguarded  cars 
along  its  track,  which  forced  other  detached 
cars  onto  the  street  crossing,  thereby  causing 
the  injury.  "It  is  sufiBcient  if  the  substance 
of  the  issue  be  proved;"  non-essential  allega- 
tions need  not  be  establislied.  Kottwitz  v. 
Bagby,  16  Tex.  656;  1  Greenl.  £v.  §  56  et 
seq.  If  it  should  be  claimed  that  the  aver- 
ment is  necessarily  descriptive  of  the  man- 
ner in  which  the  injury  occurred,  it  may  be 
replied  that  the  explanation  following  the 
term  shows  that  a  "flying  switch"  was  not 
in  fact  meant.  The  pleader  shows  what  he 
did  mean  by  more  particular  allegations  de- 
fining the  so-called  "running"  or  "flying" 
switch;  these  more  definite  allegations  must 
surely  control. 

Appellant  assigns  as  error  the  refusal  of 
the  court  to  give  the  following  instruction 
asked:  "You  are  instructed  that  the  degree 
of  care  imposed  upon  an  individual  about  to 
cross  such  a  track  as  the  one  in  question  is 
not  slighter  or  less  onerous  than  that  imposed 
upon  the  defendant,  and  the  plaintiff  is  re- 
quired to  use  such  precaution  as  an  ordinarily 
prudent  man  would  use  under  like  circum- 
stances; and  yon  are  further  instructed  that 
plaintiff  was  required  to  use  such  care,  de- 
spite any  permission  that  might  have  been 
given  him  by  the  flagman. "  Instead  of  the 
foregoing,  the  court  instructed  the  jury  that 
"the  plaintiff,  in  attempting  to  cross  the  track 
With  his  dray,  was  obliged  to  use  such  care 
and  prudence  as  persons  of  ordinary  care  and 
prudence  would  nave  ol»erved  under  like  cir- 


cumstances, and  a  failure  by  plaintiff  to  asa 
such  care  and  prudence  would  be  negligence 
on  bis  part."  The  jury  are  elsewhere  in- 
structed by  the  court  that  if  plaintiff  by  his 
own  negligence  contributed  to  the  injury  he 
could  not  recover.  Charges  of  this  character 
have  been  frequently  approved  by  the  su- 
preme court  of  this  state,  and  we  think  they 
were  sufficient  upon  the  subject  of  plaintiff's 
negligence. 

Defendant  asked  the  court  to  charge  the 
jury  that  "it  was  the  duty  of  one  about  to 
cross  a  railroad  track  in  a  populous  city,  and 
upon  a  much-used  thoroughfare,  to  look  and 
listen  before  attempting  to  cross,  and  the  fail- 
ure to  do  so  w  111  preclude  a  recovery. "  It  was 
not  error  to  refuse  to  give  the  charge,  as  has 
been  more  than  once  decided  In  this  state. 
Bailway  Co.  v.  Anderson,  ante,  196,  (Galves- 
ton term,  1890;)  Itailway  Co.  v.  Forfert.  72 
Tex.  349,  10  8.  W.  Rep.  207. 

The  defendant  also  complains  of  the  court's 
refusal  to  give  a  special  charge  asked,  as  fol- 
lows: "If  you  are  not  satisfied  by  a  prepon- 
derance of  the  testimony  that  the  flagman 
gave  plaintiff  permission  to  cross  the  track, 
you  will  find  for  the  defendant."  This  charge, 
if  given,  would  have  taken  the  question  of 
negligence  away  from  the  jury.  The  failure 
to  have  the  permission  of  the  flagman  to  cross 
the  track,  if  true,  might  have  induced  the 
jury  to  find  that  plaintiff  was  negligent,  but 
the  court  could  not  in  effect  so  instruct  them. 
We  have  already,  under  another  assignment, 
given  our  views  of  this  question,  and  deem 
further  discussion  unnecessary.  We  conclude 
the  judgment  of  court  below  ought  to  be  af- 
firmed. 

Statton,  C.  J.  Beport  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 


SoRBWVEM's  Ben.  Ass'n  «.  Bsnbon. 
iSuprmie  Court  of  Texas.    March  14, 188a) 

BbKIYOLENT  SoOISTTES — 1ISIIBBB3HI7 — ilikX- 
DAXUB. 

Where  the  oonstitution  of  a  oharitable  oor- 
pontlon  reaerres  to  a  member  expelled  by  the 
board  of  trustees  the  right  to  appeal  to  the  mem- 
bers of  the  corporation  at  a  oorporate  meeting, 
rnandamus  will  not  issue  in  favor  of  an  expelled 
member  who  has  taken  no  appeal  from  the  aotlon 
of  the  board,  though  the  order  of  expulsion  may  be 
contrary  to  law  and  void. 

Appeal  from  district  court.  Galveston 
county. 

Hume  &  Kleberg,  for  appellant.  X.  B. 
Trezevant,  for  app^lee. 

Gainbs,  J.  Appellee  brought  this  suit 
against  appellant,  alleging  that  it  is  a  corpo- 
ration organized  under  the  laws  of  the  state 
for  charitable  purposes,  and  that  he  was  a 
member  of  the  body,  and  had  been  unlaw- 
fully expelled.  He  prayed  that  he  have  a 
writ  of  mandamus  restoring  him  to  member- 
ship, and  for  a  judgment  for  damages  alleged 
to  have  resulted  from  his  exclusion.    The 
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petition  avers  that  by  the  laws  of  the  cor- 
poration the  power  of  trying  and  expelling 
members  is  lodged  with  a  committee  of  Ave 
corporators,  known  as  the  "  board  of  trustees, " 
and  that  he  was  expelled  by  the  action  of 
that  board.  The  grounds  upon  which  the 
sentence  was  alleged  to  be  illegal  were  that 
no  evidence  was  introduced  upon  the  trial; 
that  the  offense  with  which  plaintiff  was 
charged  was  one  for  whicli  t)mt  penalty  could 
not  be  enforced;  and  that  the  report  of  the 
board  which  contained  the  order  of  expulsion 
was  the  act  of  but  three  of  the  Ave  members, 
and  that  one  of  the  ttiree  was  not  present  at 
the  trial.  The  petition  also  contains  the 
following  additional  averments:  "That  ar- 
ticle 10  of  the  constitution  of  the  association 
provides  that  the  board  of  trustees  of  said  as- 
Bociatlon  shall  have  power  to  try  and  adjudi- 
cate all  charges  against  any  member  when 
the  charges  involve  suspension  or  expulsion, 
and  (heir  derision  shall  invariably  be  final, 
without  any  further  action  on  part  of  the  as- 
sociation, unless  an  appeal  be  taken,  which 
appeal  mast  be  made  by  the  member  or  per- 
son against  whom  the  charges  are  pending. 
In  cases  of  appeal  a  two-thirds  vote  of  all 
the  members  present  shall  be  necessary  to 
overrule  the  decision  of  the  board,  and  all 
members  present  shall  be  required  to  vote  on 
this  question."  There  was  an  exception  to 
the  petition,  based,  speclQcally,  upon  the 
grounds  that  the  petition  did  not  show  that 
plaintiff  had  ever  appealed  from  the  finding 
of  the  board  of  trustees,  or  that  he  had  in 
any  manner  been  deprived  of  that  privilege. 
The  exception  was  overruled,  and  the  ruling 
Is  assigned  as  error. 

In  Manning  v.  San  Antonio  Club,  63  Tex. 
166,  the  writ  of  tnandamut  is  recognlxed  as 
the  appropriate  remedy  by  which  to  restore  a 
member  of  an  incorporated  society  to  his 
rights  and  privileges  in  the  asaociation. 
Caaea  may  be  found  which  do  not  accord  with 
this  doctrine,  but  we  think  it  is  supported  by 
the  great  weight  of  authority.  Society  v. 
Weatherly.  75  Ala.  248;  Otto  v.  Union,  75 
Cal.  308,  17  Pac.  Rep.  217;  Exchange  v. 
Warfleld.  54  Ga.  668;  Society  v.  Com.,  52  Pa. 
St.  125;  State  v.Lipa,  280hioSt.  665;  Com.  v. 
Society.  2  Bin.  441;  Sibley  v.  Carteret  Club, 
40 N.  .J.  Law,  295;  Green  v.  Society,  1  Serg.  &, 
U.  254;  Boehler  v.  Society,  22  Mich.  86.  But 
the  writ  of  mandamus  is  a  remedy  of  the  last 
resort.  It  is  universally  held  that  if  a  party 
have  an  adequate  common-law  or  statutory 
remedy  he  cannot  resort  to  this  writ,  and  the 
rule  has  been  repeatedly  announced  in  this 
court.  Commissioners  v.  Bell,  Dall.  Dig. 866; 
Cullem  V.  Latimer.  4  Tex.  329;  Arberry  v. 
Beavers,  6  Tex.  457;  Ewing  v.  Cohen,  63  Tex. 
482.  A  member  of  a  voluntary  association 
is  bound  by  a  sentence  of  expulsion  against 
him  lawfully  rendered  by  a  tribunal  created 
in  pursuance  of  its  constitution,  and  clothed 
with  that  power.  The  rule  also  applies  at 
least  to  such  incorporated  societies  as  are  not 
organized  principally  for  commercial  gain. 


By  uniting  with  the  society,  the  member  as- 
sents to  and  accepts  the  constitution,  and  im- 
pliedly binds  himself  to  abide  by  the  decision 
of  such  boards  as  that  instrument  may  pro- 
vide, for  the  determination  of  disputes  aris- 
ing within  the  association.  The  decisions  of 
these  tribunals,  when  organized  under  the 
constitution,  and  lawfully  exercising  these 
powers,  though  they  involve  the  expulsion  of 
a  member,  are  no  more  subject  to  collateral 
attack  for  mere  error  than  are  the  judgments 
of  a  court  a  law.  But  if  the  tribunal  act 
illegally;  if  it  declare  a  sentence  of  expulsion 
for  nn  offense  for  which  that  penalty  is  not 
provided  by  the  constitution  and  laws  of  the 
association;  and  if  there  be  no  right  of  ap- 
peal, within  the  association,  reserved  for-tbe 
redi-ess  of  the  injury, — the  courts  will  re- 
view the  proceedings,  and,  if  found  illegal, 
will  treat  them  as  null,  and  restore  the  mem- 
ber to  his  privileges  as  such.  But,  if  there 
be  a  right  of  appeal,  should  a  mandamtu  be 
awarded  before  that  remedy  has  been  exhaust- 
ed? We  think  not.  It  seems  to  us  that  the 
rule  that  this  extraordinary  writ  will  not  lie 
where  another  adequate  remedy  exists,  applies 
witli  peculiar  force  to  this  class  of  eases. 
Members  of  such  associations,  having  volun- 
tarily constituted  tribunals  to  adjust  their 
differences,  should  not  be  permitted  to  resort 
to  the  courts  of  justice  to  set  aside  the  illegal 
awards  of  snch  tribunals  as  long  as  there  is 
another  body  which  has  power  to  reverse  the 
sentence,  and  which  has  not  been  appealed 
to.  The  presumption  is  that  if  plaintiff  liad 
appeared  before  the  asaociation  at  a  proper 
meeting,  and  had  taken  an  appeal  from  the 
sentence  of  the  l>oard  of  trustees,  the  sen- 
tence, if  illegal,  wouldhavebeensetaside.  At 
all  events,  if  refused,  it  would  have  been  soon 
enough  for  plaintiff  to  have  applied  to  this 
court  for  restitution  through  a  writ  of  man- 
damiu.  If  his  expulsion  was  illegal,  and  if 
tlie  association  had  refused,  upon  appeal,  to 
set  it  aside,  it  may  be  that  this  conit  would 
have  granted  redress.  We  think  it  matters 
not  that  the  order  of  expulsion  may  have  been 
contrary  to  law  and  void,  and  such  as  this 
court  would  not  hesitate  to  annul  in  case 
there  was  no  appeal  within  the  association. 
The  point  is  that  it  was  the  action  of  the 
tribunal  created  in  accordance  with  the  con- 
stitution, and  the  appellee  had  an  adequate 
remedy  by  appeal  within  the  society  itself. 
The  doctrine  is  expressly  announced  and 
applied  in  the  case  of  German  Reformed 
Church  V.  Com.,  3  Pa.  St.  282.  See,  also. 
White  V.  Brownell,  2  Daly,  329,  and  Olery  v. 
Brown,  51  How.  Pr.  92.  The  exception  to 
so  much  of  the  petition  as  sought  a  man- 
damus on  the  ground  that  the  plaintiff  did 
not  show  that  he  had  exhausted  his  remedies 
In  tlie  association  should  have  been  sustained. 
The  other  questions  presented  are  not 
likely  to  arise  upon  a  future  disposition  of 
the  case,  and  need  not  be  considered.  The 
judgment  is  reversed,  and  the  cause  re- 
manded. ,  I 
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Gbahau  et  ai,  t>.  Stbttwb  et  <it. 
(Supreme  Court  qf  Taca:    Marob  14, 1890.) 

DBXD  of  llARllian   VCOMAN— C1.KCEUATION. 

A  coDyeyanoe  of  land  by  a  married  woman 
to  ber  hosbaoa,  -without  consideration.  It  not  ap- 
pearing tbat  her  disabUities  of  coverture  were  in 
any  way  removeil,  or  that  she  ratified  the  convey- 
ance afterwards,  will  be  canceled. 

Appeal  from  district  court,  Washington 
county. 

R.  B.  Pennington,  for  appellants.  J.  T. 
SvMariugen,  for  appellees. 

Stattom,  C.  J.  On  June 22, 1882,  Aman- 
da Struwe,  trho  was  then  the  wife  of  J.  H. 
Graham,  conveyed  to  him,  by  deed  executed 
by  herself,  and  acknowleged  as  conveyances 
are  required  to  be  when  made  by  married 
women  conveying  their  separate  estate,  four 
separate  tracts  of  land,  which  were  her  sep- 
anite  estate.  After  this,  two  of  the  tracts 
were  sold  by  Graham  and  wife,  and  therefor 
was  received  $1,600,  which  was  invested  in 
other  land,  the  price  of  which  was  82,100. 
Three  hundred  dollars  of  this  was  paid  out 
of  funds  presumed  to  have  been  of  the  com- 
munity  estate  of  Graham  and  wife,  and  the 
balance  of  the  purchase  money  was  unpaid  at 
the  time  of  trial.  This  suit  was  brought  by 
Mrs.  Struwe,  formerly  Graham,  against  her 
two  children  by  her  former  basband,  to  can- 
cel the  deed  of  dale  June  22.  1882,  and  to  es- 
tablish her  right  to  an  interest  In  the  tract 
of  land  purchased  in  part  with  the  proceeds 
of  the  two  tracto  of  land  before  referred  to; 
title  to  that  land  standing  in  ttie  name  of  ber 
former  husband,  the  father  of  appellants. 
There  was  a  judgment  in  her  favor,  cancel- 
ing the  deed  of  date  June  22, 1882,  and  de- 
cluing  ber  entitled  to  35  or  42  parts  of  the 
land  Iwaght  in  part  with  the  proceeds  of  her 
separate  estate. 

There  are  no  facto  out  of  which  equities  in 
favor  of  appellants  can  arise;  for  the  convey- 
ance from  their  mother  to  their  father  was 
Toluntaty,  and  without  valuable  considera- 
tion. No  facts  are  shown  which  in  any  man- 
ner relieved  Mrs.  Struwe  from  the  disabili- 
ties resulting  from  her  coverture  existing 
at  the  time  she  attempted  to  make  the  con- 
veyance to  her  husband,  nor  are  facts  shown 
which  could  operate  as  a  ratification  of  that 
instrument.  The  conveyance  in  question 
was  made  by  the  wife  alone,  directly  to  her 
husband,  without  valuable  consideration,  and 
under  such  circumstances  that  we  all  agree 
it  was  properly  canceled.  For  myself,  I  de- 
sire to  say  that  I  fully  concur  in  the  holding 
of  the  judge  who  tried  the  case,  that  the  deed 
was  null,  and  would  have  been,  had  it  been 
supported  by  valuable  consideration.  It  has 
been  held  in  this  stete  that  a  husband  may 
convey  directly  to  his  wife.  Hartwell  v. 
Jackson.  7  Tex.  576;  Fitts  v.  FItts.  14  Tex. 
454;  Beynolds  v.  Lansford,  16  Tex.  292; 
Story  T.  Marshall,  24  Tex.  806;  Smith  v. 
Boquet,  27  Tex.  518.  It  does  not  follow, 
however,  because  a  husband  may  convey  di- 
rectly to  bis  wife,  that  she  may  so  convey  her 


separate  property  to  him.  The  husband  la- 
bors under  no  legal  disabilities  to  contract 
arising  from  the  fact  of  marriage,  and  may 
convey  bis  property  in  any  manner,  and  to 
any  person,  to  whom  it  may  seem  to  him 
proper,  unless  restrained  by  some  rule  of  law 
not  based  on  the  fact  of  marriage.  A  mar- 
ried woman,  however,  does  labor  under  disa- 
bilities resulting  from  coverture,  and  can 
make  conveyances,  where  the  common  law  is 
in  force,  and  gives  measure  to  her  capacity  to 
contract,  only  in  such  manner  as  the  statute 
may  permit.  There  is  no  error  in  the  judg- 
ment, and  it  will  be  affirmed. 


Texas  &  N.  O.  Br.  Go.  t>.  Crowdkb  tt  ux. 

(Supreme  Court  of  Texas.  March  18, 1890.) 
Master  and  Beevast— Injitbies  to  Sebvaht. 
Id  an  action  against  a  railroad  company  for 
the  negligent  killing  of  an  employe,  where  the 
evidence  does  not  show  that  defendant  was  negli- 
frent  and  that  the  deceased  exercised  due  care,  a 
Tardict  should  be  directed  for  defendant. 

Commissioners'  decision.  Appeal  from 
district  court,  Harris  county. 

W,  iT.  Shaw  and  S.  R.  Ferryman,  for  ap- 
pellant. F.  F.  Chew  and  W.  P.  Hamblen, 
for  appellees. 

Hobby,  J.  Mary  Crowder,  joined  by  her 
present  husband,  sued  appellant  for  damages 
resulting  from  the  death  of  her  son,  George 
Cohn,  a  minor,  which,  it  is  alleged,  was 
caused  by  the  negligence  of  appellant,  while 
Cohn  was  in  its  service  as  a  brakeraan. 
There  was  a  verdict  and  judgment  for  ap- 
pellees for  91,000.  from  which  this  appeal  is 
prosecuted. 

The  only  question  raised  by  the  assign- 
ments, necessary  to  be  considered,  is  as  to  the 
sufficiency  of  the  evidence  to  support  the 
judgment,  and  whether  the  charge  requested 
by  the  appellant,  in  effect,  instructing  the 
jury  to  find  a  verdict  for  the  defendant, 
should  have  been  given.  Three  appeals  here- 
tofore prosecuted  in  this  cause  by  the  appel- 
lant will  be  found  reported,  respectively,  in 
61  Tex.  262,  63  Tex.  502,  and  70  Tex.  222. 
7  S.  W.  Bep.  709.  With  respect  to  the  facts 
of  this  case  upon  a  former  appeal,  it  was  said 
by  Chief  Justice Stattok  that  "the  evidence 
does  not  show  what  was  the  action  of  the  de- 
ceased at  the  time  he  was  injured,  nor  so  de- 
velop the  facts  as  to  show  that  he  was  in  the 
exercise  of  due  care."  and  again,  that  "the 
true  rule,  in  this  class  of  cases,  is  that  the 
servant  seeking  to  recover  for  an  injury, 
takes  the  burden  upon  himself  of  establishing 
negligence  on  the  part  of  the  master,  and  due 
care  on  his  own  part. "  63  Tex.  508.  The 
only  difference  at  all  material  between  the 
testimony  upon  the  previous  appeals  of  this 
cause  and  that  contained  in  the  record  before 
us  is  that  a  witness,  Eli  Uurge,  for  the  first 
time,  testified  upon  the  last  trial  as  follows: 
"I  did  not  see  how  George  Cohn  was  hurt. 
When  I  saw  him  he  was  sitting  on  the  main 
track,  on  the  end  of  a  tie.    He  was  hurt  on 
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the  south  track.  To  the  best  of  my  jndg- 
ment,  it  was  between  10  and  12  minutes 
after  he  was  hurt  before  1  saw  him.  When 
I  got  to  him,  I  found  him  sitting  on  a  tie 
about  four  or  five  feet  from  where  he  was 
hurt.  I  suppose  it  was  alsout  two  or  three 
feet  from  one  tie  to  another,  between  the 
tracks.  The  rails  of  the  two  tracks  were 
about  four  feet  apart.  His  leg  was  rnn  over, 
and  cut  oS  above  the  ankle.  It  was  his  left 
leg.  I  saw  signs  indicating  how  he  was 
hurt;  saw  blood  on  the  rail  and  tie,  and  on 
the  flange  of  the  wheel  of  a  car  opposite  to 
him;  and  I  saw  a  foot-track  right  down 
along-side  of  this  bloody  tie,  in  the  angle  be- 
tween this  tie  and  the  inside  of  the  rail.  It 
seemed  to  me,  it  was  where  Cohn  put  his  foot 
down,  inside  the  track,  between  the  tie  and 
rail.  The  track  of  the  railway  was  unfilled 
at  this  point.  The  top  of  the  tie  was  from 
eight  to  nine  inches  above  the  surface  of  the 
ground,  and  the  top  of  the  rail  is  five  inches 
atwve  the  tie.  There  was  blood  on  the  rail, 
and  on  the  tie,  above  the  fout-track."  No 
reasonable  construction  of  this  testimony  as 
to  "the  facts  surrounding  and  leading  to  the 
accident"  will  authorize  the  conclusion  or 
inference  that  the  negligence  of  the  appellant 
contributed  to  the  injury,  and  that  there  was 
due  care  exercised  on  the  part  of  the  injured 
party,  which,  under  the  rule  laid  down  in 
this  case  heretofore,  was  held  to  be  essential 
for  the  appellee  to  establish,  to  entitle  her  to 
a  recovery.  See  Railway  Co.  v.  Crowder,  63 
Tex.  504,  505.  Under  the  facts  of  this  case 
as  new  presented,  we  think  the  charge  re- 
quested, instructing  the  jury  to  find  for  the 
defendant,  should  have  been  given;  and  if 
upon  another  trial  the  evidence  is  of  the  same 
character  as  that  now  before  us,  a  charge 
such  as  was  requested  in  this  case  should  be 
given.  Because  it  was  not  given,  we  think 
the  judgment  should  be  reversed,  and  the 
cause  remanded. 

Stayton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  reversed,  and  the  cause  re- 
manded. 


Htthasom  v.  Lobb  et  oZ. 
(Supreme  Court  of  Texas.    March  18, 1890.) 

RU  AlMUDKUTJL— DORHANT  JCSOICBSV. 

Plaintiffs  sued  on  a  note  for  t691.2o,  and  an 
acconnt  of  tS4.  Defendant  pleaded  res  adjudlcata. 
and  showed  that,  18  months  before,  plaintiffs  had 
in  another  county  recovered  judgment  against  him 
for  $726.96,  and  testified  that  this  action  was  for 
the  same  indebtedness.  Flaintifls  did  not  show 
that  it  was  not  f  orthe  same  Indebtedness,  nor  offer 
to  prove  the  Judgment  dormant,  because  ezecotion 
had  not  Issued  thereon  within  a  j-ear.  Held,  that 
the  plea  of  res  adjvdioata  was  established. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Harris  county. 
Jamet  E.  Hill,  for  appellant. 

HoBBT,  J.    Lobe  &,  Sons,  residents  of  the 
city  of  New  Orleans,  La.,  sued  theappell^nt, 


T.  N.  Humason,  in  the  district  court  of  Har- 
ris county,  in  January,  1889,  on  a  promis- 
sory note  executed  by  the  latter  to  the  former 
for  $691.25,  and  also  upon  a  verified  account 
for  $34,  dated  August  15,  1887.  An  affida- 
vit for  attachment  was  made  by  the  agent  of 
appellees.  In  March,  1889,  appellant  filed  a 
sworn  plea  of  res  adjudicata,  alleging  that 
there  is  in  the  district  court  of  Polk  county 
a  valid  judgment  between  the  same  parties 
to  this  suit,  involving  the  same  subject  mat- 
ter and  cause  of  action  here  in  issue.  In  re- 
ply appellees  pleaded  a  general  denial,  and, 
further,  that,  "if  the  facts  stated  in  said  plea 
are  true,  no  execution  had  issued  on  said 
judgment,  and  it  was  dormant,  and  that  they 
were  entitled  to  their  action  fur  their  debt." 
The  cause  was  tried  by  the  court.  The  at- 
torney who  brought  this  suit  testified  that 
"he  did  not  know  when  this  suit  was  filed 
that  they  had  a  judgment  against  appellant  in 
the  district  court  of  Polk  county,  nor  did  he 
know  that  it  had  any  connection  with  this 
suit."  The  appellant,  Humason,  testitied 
that  "he  never  owed  appellees  but  one  indebtx 
edness,  and  it  was  sued  for  in  the  district  court 
of  Polk  county,  September  13, 1887,  and  em- 
braced the  very  same  indebtedness  sued  for  in 
this  case;  that  he  gave  the  appellees'  agent, 
S.  C.  Branch,  September  10,  1887,  the  note 
here  sued  on,  which  embraced  all  he  owed  ap- 
pellees, except  the  account  for  $34,  in  this 
suit;  that  the  suit  in  the  district  court  of  Polk 
county  was  for  $725.25,  being  the  entire 
amount  he  owed  appellees.  The  suit  in  Polk 
county  was  for  that  indebtedness,  and  this 
suit  is  for  the  very  same  indebtedness."  The 
judgment  in  the  district  court  of  Polk  county 
was  rendered  on  December  9, 1887,  with  a 
stay  of  execution  for  60  days.  This  suit  was 
filed  on  January  5, 1889.  Upon  the  foregoing 
facts,  the  court  below  found  against  the  de- 
fendant's plea,  and  entered  jud(,'ment  in  fav- 
or of  plaintiffs  for  $814  and  costs,  and  fore- 
closing the  attachment  lien  on  lots  and  build- 
ings in  Corrigan,  Polk  county.  The  defend- 
ant appeals,  and  assigns  as  error,  in  effect,  the 
action  of  the  court  below  in  finding  against 
his  plea  of  res  adjudicata,  and  in  rendering 
Judgment  for  the  plaintiffs.  We  think  there 
was  error  in  the  judgment  entered  In  the  low- 
er court.  The  proof,  we  think,  established 
satisfactorily  the  defendant's  plea  of  res  ad- 
judicata. The  former  judgment  pleaded  in 
bar  was  recovered  by  the  plaintiffs  against 
the  defendant  in  a  court  of  competent  juris- 
diction, and  upon  the  same  indebtedness  as 
that  sued  for  In  this  case. 

We  are  not  apprised  of  the  grounds  upon 
which  the  present  judgment  was  rendered 
against  the  appellant.  If  upon  the  theory 
that  that  rendered  in  the  district  court  of  Folk 
county  was,  as  alleged  by  plaintiffs,  dor- 
mant, because  execution  had  not  issued  there- 
on within  12  months  from  its  rendition,  it  is 
not  supported  by  the  evidence.  There  was 
no  proof  to  that  effect  made  by  plaintiffs; 
and.  In  the  absence  of  such  proof,  that  fact 
will  not  be  presumed.    Laughter  v.  Seela,  59 
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Tex.  179.     We  think  the  Judgment  should 
be  reversed,  and  the  caase  dismissed. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted, 
judgment  reversed,  and  cause  dismissed. 


FOUNOBT  «.  Mat  »t  at. 

{8uiprem«  Court  of  Texas.  Maroh  18,  tSOO.) 
CoiafuinTr  Pbofrktt— Ikhoobkt  Pitrchabib. 
Where  the  deed  of  land,  purchased  with 
oommnnlty  property,  ia  lost  without  being  record- 
ed, and  after  the  wife's  death  the  husband  procures 
a  seoond  deed  to  himselt  from  the  vendor,  which  is 
In  form  an  original  deed,  reciting  the  considera- 
tion aa  paid  by  him,  and  containing  no  reference 
to  the  former  deed,  one  who  purchases  for  value 
from  the  husband,  or  at  an  execution  sale  under 
a  Judgment  against  him,  without  notice  of  any 
facta  showing  the  land  to  have  been  community 
property,  is  an  innocent  purchaser,  and  acquires  a 
good  title. 

Appeal  from  district  coort,  Gonzales  connty. 
Harwood  «ft  Harwood,  tat  appellant.     W. 
8.  Fly,  for  appellees. 

Hknbt,  J.  This  salt  was  brought  by  ap> 
peilees  to  try  title,  and  for  partition.  It  was 
tried  by  the  court  without  a  jury.  Plaintiffs 
were  the  children  and  heirs  of  M.  Putman  and 
bis  wife,  Rebecca  Putman.  The  wife  and 
mother  died  in  the  year  1846.  The  land  in 
controversy  was  purchased  and  paid  for  in  the 
year  1845,  and  a  deed  was  then  made  for  it 
to  M.  Putman,  but  tliat  deed  was  lost  without 
being  recorded.  The  land  was  paid  for  with 
community  property,  and  in  equity  belong^ 
to  the  community  estate  of  M.  Putman  and 
his  wife,  Rebecca.  After  the  death  of  his 
wife,  Putman  procured  a  second  deed  for  the 
land  from  bis  vendor,  which  had  the  form  of 
an  original  deed,  and  contained  no  reference 
to  any  other  deed  or  transaction.  The  deed 
was  in  his  own  name,  and  contained  no  ref- 
erence to  his  widow  or  children.  It  recited 
that  the  consideration  was  paid  by  him.  In 
the  year  1868.  M.  Putman  conveyed  part  of 
the  land  to  appellant,  who  subsequently  pur- 
cliaaed  the  remainder  of  the  tract  at  an  exe- 
cution sale  made  under  a  judgment  against 
said  M.  Putman.  The  evidence  shows  that 
at  the  date  of  his  purchase  the  defendant  had 
had  some  previous  acquaintance  with  M. 
Putman,  and  knew  that  plaintiffs  were  his 
daughters.  He  had  not  then  lived  in  the 
neighborhood  of  the  land,  and  did  not  know 
anything  about  the  history  of  the  family  of 
said  Putman.  He  paid  to  M.  Putman  the 
amount  named  in  hia  deed,  which  was  the 
full  market  value  of  the  land,  and  he  had  no 
notice  that  the  land  was  purchased  during 
the  life-time  of  Rebecca  Putman .  He  did  not 
know  that  there  was  such  a  person  as  Re- 
becca Putman  until  long  after  his  purchase 
of  ttie  land.  When  he  purchased,  he  did  not 
know  that  the  land  was  claimed  adversely  to 
hia  vendor  by  plaintiffs,  or  by  anybody  else. 
The  court  found  that  all  of  the  plaintiffs  ex- 
cel^ one  were  barred  by  the  statute  of  limit- 


ations, and  that  defendant  "knew,  or  might 
have  known,  by  the  use  of  ordinary  care  and 
diligence,  that  the  property  was  community." 
Judgment  was  rendered  in  favor  of  one  of 
the  plaintiffs  for  the  recovery  of  an  interest 
in  the  land,  to  reverse  which  the  defendant 
prosecutes  this  appeal.  Appellant  assigns  as 
error  the  failure  of  the  court  to  And,  as  a  fact 
established  by  the  evidence,  that  the  defend- 
ant was  an  innocent  purchaser  for  value  of 
the  land  in  controversy.  We  think  the  ob- 
jection is  well  taken.  The  deed  conveyed 
the  legal  title  to  M.  Putman.  The  appellant 
testified  that  he  purchased  and  paid  for  the 
land  without  notice  of  any  facts  sliowing  the 
existence  of  an  equitable  title  in  appellees. 
We  do  not  find  in  the  record  any  evidence 
sufficient  to  show  notice  to  plaintiff  of  such 
facts,  or  to  put  him  upon  inquiry  as  to  them. 
The  judgment  of  the  court  below  will  be  re- 
versed, and  one  rendered  by  this  court  that 
plaintiffs  in  the  court  below  take  nothing  by 
their  suit,  and  pay  all  costs  of  both  courts. 


Nabs  «.  Cuadwioe. 
{Suprtme  Court  of  Texax.    March  18, 1890.) 

VbNDOR'S  LiIN— FOBBCLOSCBB — JUDOXBNT. 

A  judgement  foreclosing  a  vendor's  lien  on 
land  as  described  in  the  petition,  but  including  60 
acres  which  were  excepted  from  the  conveyance  to 
the  vendee,  is  in  no  wise  prejudicial  to  the  latter. 

Appeal  from  district  court.  Waller  county. 
Harvey  &  Biovme,  for  appellant.     Wm.  H. 
Burkhart,  for  appellee. 

Henrt,  J.  This  suit  was  brought  by  ap- 
pellee to  recover  judgment  upon  three  prom- 
issory notes,  and  to  foreclose  a  vendor's  lien 
upon  a  tract  of  land  conveyed  by  him  to  de- 
fendant by  a  general  warranty  deed.  The 
land  was  described  in  an  exhibit  attached  to 
the  petition  "as  a  part  of  the  Jesse  Clary 
headright  in  Waller  county,  conveyed  by  W. 
S.  Day  to  W.  T.  Tollard,  and  by  Tollard 
to  Dillard,  beginning,"  etc.,  (reciting  the 
boundaries,)  "and  containing  an  area  of  two 
hundred  and  seventy-three  and  four-tenths 
acres,  more  or  less,  not  to  include  a  tract  of 
about  fifty  acres  sold  out  of  said,  tract  to 

.     This  tract  of  land,  the  part  of  two 

tracts  conveyed  to  Chadwick  by  M.  M.  Felder 
as  trustee,  and  described  in  his  deed  dated 
April  20.  1870."  The  defendant  pleaded  a 
general  denial,  and  the  statute  of  limitations 
of  four  years  to  one  of  the  notes,  and,  spe- 
cially, that  plaintiff  represented  that  the  tract 
sold  by  him  contained  273.4  acres,  less  50 
aeres,  which  defendant,  believing,  purchased 
the  tract,  paying  therefor  91,200,  of  which 
$300  were  paid  in  cash,  the  balance  being 
represented  by  the  notes  sued  on;  that  de- 
fendant afterwards  discovered  that  some  of 
the  land  described  in  the  deed  to  him  was 
owned  by  other  persons,  whom  he  named,  and 
that  plaintiff  did  not  own,  and  his  deed  did 
not  convey,  more  than  94.86  acres;  that  he 
believed  he  was  purchasing  certain  timbered 
land,  for  which  he  had  a  special  use  in  oper- 
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atlng  a  steam  g!n  and  mill;  that  the  land 
conveyed  by  the  deed  was  poor,  and  not 
worth  exceeding  82  pfer  acre.  The  jury  re- 
turned a  verdict  in  favor  of  plaintiff  for  two 
of  the  notes  sued  upon;  and  the  court  entered 
judgment  upon  the  verdict,  foreclosing  the 
vendor's  lien  by  the  same  description  that 
was  given  of  the  land  in  plaintiff's  petition, 
without  excepting  the  50  acres. 

It  is  complained  that  the  court  erred  "In 
accepting  the  verdict  as  returned,  and  in  en- 
tering tlie  judgment  as  recorded."  We  can 
see  no  objection  to  the  verdict,  nor  to  the 
judgment,  except  that  it  includes  in  the  fore- 
closure 50  acres  of  land  that  was  excepted 
from  the  conveyance  to  defendant.  It  is  not 
shown  how  appellant  can  be  prejudiced  by 
this.  He  did  not  make  the  particular  ob- 
jection in  the  district  court.  If  he  had  called 
the  attention  of  that  court  to  the  error  in  the 
judgment,  it  would,  doubtless,  have  been  cor- 
rected. No  error  was  committed  in  overrul- 
ing defendant's  demurrer,  nor  in  permitting 
plaintiff  to  read  In  evidence  his  deed  made  to 
the  defendant.  It  was  correct  to  exclude  ev- 
idence offered  by  defendant  for  the  purpose  of 
showing  bis  reason  for  desiring  to  purchase 
the  land,  and  "to  prove  the  value  of  the  land, 
to  which  plaintiff  could  make  undisputed  ti- 
tle, for  the  timber  thereon."  No  other  er- 
rors are  assigned,  and  the  judgment  is  af- 
firmed. 


Texas  Land  &  Mortoaoe  Co.,  Limited,  v. 

WuBSHAH  et  al. 

(Supr<m«  Court  qf  Texat.    Marcb  18, 1890.) 

FoRGioN  CoBFOBii'rioitB— Right  to  Sm— Fedbkal 

C!ouaT8. 

1.  Act  Tex.  April  2,  1887,  |  1,  requires  a  for- 
eign corporation,  desiring  to  do  business  in  the 
state,  to  file  an  application  witb  the  secretary  of 
state,  containing,  among  other  things,  a  stipula- 
tion that  the  permit  to  be  issued,  without  which  no 
business  can  be  transacted  in  the  state,  shall  be 
subject  to  all  the  provisions  of  the  act.  Beotlon  3 
provides  that,  when  such  corporation  is  in  any 
manner  sued  in  the  courts  of  the  state,  on  removal 
of  the  cause  for  any  reason  to  a  federal  court,  the 
permit  shall  be  forfeited.  Held,  that  the  statute 
is  void,  since  it  makes  the  permit  conditional  on 
the  surrender  by  the  corporation  of  a  privilege  se- 
cured to  it  by  the  constitutioa  and  laws  of  the 
United  SUtes. 

2.  Though  the  failure  to  obtain  a  permit  as 
required  by  statute  may  preolode  a  foreign  corpo- 
ration from  transaoting  further  business  in  the 
state,  it  cannot  be  made  to  divest  the  right  of  suoh 
corporation  to  go  Into  court  and  assert  rights  and 
recover  property  already  acquired. 

Appeal  from  district  ooort,  Gonzales 
connty. 

Hanoood  <fi  Uanoood  and  Thoi,  McNeal, 
for  appellant.  Burget  <£  Dibrell,  for  ap- 
pellees. 

Hbnbt,  J.  The  appellant  is  a  corpora^ 
tion  organized  under  the  laws  of  the  king- 
dom of  Great  Britain  and  Ireland.  In  the 
year  1886  it  made  a  loan  of  money,  and  to  se- 
cure it  took  a  mortgage  on  the  land  in  con- 
troversy in  this  suit.  Subsequently  it  bought 
tlie  land  under  the  mortgage.    In  Septemter, 


1888,  appellee  procured  to  be  issued  an  order 
of  sale  that  was  aci  verse  to  appellant's  claim 
of  title,  and  under  it  had  caused  to  be  adver- 
tised a  sale  of  the  land  to  take  place  on  the 
first  Tuesday  in  December,  1888.  On  the 
29th  day  of  November,  1888,  appellant 
brought  this  suit  to  enjoin  said  sale.  Among 
other  defenses,  the  defendant  especially  ex- 
cepted to  the  petition  because  it  failed  to 
show  "that  plaintiff  is  a  person  entitled  to 
sue  in  the  courts  of  this  state,  and  does  not 
show  that  plaintiff,  if  a  corporation  under 
the  laws  of  a  foreign  state,  has  complied 
with  the  laws  of  Texas,  so  as  to  entitle  it  to 
do  business  in  this  state,  and  tiecause  plain- 
tiff, if  it  had  not  done  so,  oimnot  legally  do 
business  in  this  state,  and  has  no  standing 
in  the  courts  of  Texas."  The  defendant 
also  flled  a  general  demurrer.  The  court 
tirst  sustained  the  above  special  exception, 
and  overruled  the  general  demurrer.  After- 
wards, when  the  plaintiff  proposed  to  intro- 
duce its  evidence  to  prove  its  cause  of  ac- 
tion, the  court  required  it  to  first  produce 
and  read  in  evidence  its  permit  from  the 
state  to  transact  business  under  the  act  of 
the  legislature  passed  on  the  2d  day  of  April, 
1887,  which  plaintiff  failed  to  do,  whereup- 
on the  court  set  aside  its  judgment  overrul- 
ing the  general  demurrer,  sustained  the  de- 
murrer, and  dismissed  the  cause.  The  cor- 
rectness of  this  ruling  is  the  only  question 
presented  by  the  record  for  our  decision. 

The  first  section  of  the  act  referred  to  re- 
quires any  foreign  corporation,  desiring  to 
transact  business  in  this  state,  on  or  after 
January  1,  1888,  to  file  with  the  secretary  of 
state  "a  certified  copy  of  its  articles  of  in- 
corporation, duly  attested,  accompanied  by  a 
resolution  of  its  board  of  directors  or  stock- 
holders, authorizing  the  filing  thereof,  and 
also  authorising  service  of  process  to  be  made 
upon  any  of  its  officers  or  agents  in  this 
state  engaged  in  transacting  its  business, 
and  requesting  the  issuance  to  such  corpora- 
tion of  a  permit  to  transact  business  in  this 
state,  said  application  to  contain  a  stipula- 
tion that  said  permit  shall  be  subject  to  each 
of  the  provisions  of  this  act.  And  there- 
upon the  secretary  of  state  shall  issue  to 
such  corporation  a  permit  for  the  general 
transaction  of  the  business  of  such  corpora- 
tion,  and  upon  the  receipt  of  such  permit 
such  corporation  shall  be  permitted  and  au- 
thorized to  carry  on  its  business  in  this 
state."  The  second  section  directs  that  no 
foreign  corporation  which  has  not  In  good 
faith  compiled  with  the  provisions  of  this 
act,  and  taken  out  a  permit,  shall  hereafter 
be  authorized  to  exercise  any  of  the  rights 
and  privileges  conferred  upon  corporations 
until  it  has  complied  herewith,  and  taken 
out  such  permit.  The  third  section  provides 
that  "any  foreign  corporation  sued  or  im- 
pleaded in  any  of  the  oourta  of  this  state, 
upon  any  contract  made  or  executed  in  this 
state,  or  to  be  performed  in  this  state,  or  for 
any  act  of  omission,  public  or  private,  aris- 
ing, originntittg,  or  happening  in  the  stale. 
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which  ahall  remove  nnj  aach  eatns  from 
guch  state  coart  into  any  of  the  federal 
courts  htii  or  sitting  in  this  state,  for  the 
eaaae  that  snch  oorpomtion  is  a  non-resident 
«f  this  state,  or  a  resident  o<  another  state 
from  that  of  the  advene  party,  or  of  locat 
prejudice  against  snch  eorporation,  sball 
thsreupoB  forfeit  and  render  noil  and  void 
any  permit  issued  er  granted  to  such  corpo- 
ration to  transact  business  in  this  state." 
The  above  statute  is  substantiiiliy,  almosfc 
Utemlly.  the  same  as  one  previMisly  enacted 
ia  the  state  of  Iowa,  aod  passed  upon  by  the 
snpteneeoart  of  the  United  states  in  tiM 
case  of  Barron  v.  Burnsidei'121  U.  S.  186,  7 
Sop.  Gt.  Hep.  931.  Tlie  ooiirt  stiid:  "As  the 
Iowa  atatnte  makes  the  right  to  a  permit 
depeodeBt  upon  tin  surrender  by  tlie  foe- 
sign  corpotatioD.  of  a  privilege  secured  to 
H  by  the  oonatitution  and  laws  of  the  United 
States,  the  statute  requiring  the  permit 
must  be  held  to  be  voU."  That  ense  doe* 
aofe  decide,  nor  do  we,  tlwt  a  state  n»ay 
■tot  require  foreign  c<»poratioQS  to  obtain 
pmnits  to  transHot  tlieir  business  witldn  tho 
state.  As  if  stiid  in  the  opinion  in  the  case 
oitod:  "The, filing  of  the  KrtlolaB  at  iacorpo~ 
lation.  and  the  provision  in  regard  toservioo 
9t  process,  are  to  be  aotborized  by  tiie  same 
rcsolntioa  which  requests. the  iasoe  of  the 
permit,  and  this  request  or  afiplication  is  to 
coi^ain  tlia  stipulation  aibove  mentioiied. 
Theoe  varioas  tidngt  are  nofcaeparabla.  ■tlMy 
am  all  indisapiably  bwind  up  with  the  appll- 
eation  for  a  pstmtt»  which  is  to  bo  subject  to 
every  proviaiin  of  the  act.  -  The  permit  ca». 
aot  bo  issued  unless  such  a  stipolatioa  is 
givm.  and  the  oarp<xation  is  not  to  be  per- 
mittod  to  carry  oa  Its  bosineas  in  the  state 
anless  the  permit  is  issued  to  it  and  teoeived 
l^it."  We  see  no  ground  for  questioning 
the  eorrectncss  of  the  ooaolusions  here  an- 
■oooced.  £ven  if  there  existed  no  ques- 
tion about  the  constitutionality  of  the  statute, 
wo  do  not  think  it  should  be  given  theoon- 
straction  attached  to  it  by  the  ruling  of  the 
court.  Wo  do  not  think  tliat  the  failure  of 
the  eorporation  to  procure  a  permit,  even  if 
aocb  f^urebad  the  effect  of  preventing  it 
from  further  pruseeating  its  business  in  this 
state,  should  have  the  f  urtlier  elTect  of  clos- 
ing the  courts  of  the  state-to-it,  so  as  to  pre- 
<dade  it  from  asserting  rights  and  recovering 
property  already  acquired.  Tlie  judgment  b 
reversed,  and  the  cause  Is  remanded. 


BoBKBSOiN  «t  al.  V.  Toss, 
(.auprtme  Court  of  Texat.    Mardk  14, 1890.) 
OuAKinAK's  Bono— Releasb— PnnrciPAL  and 

X.  Where  s  deeeaied  irnamllan  anlawfnlly 
loaned  bis  ward's  ntone;  to  a  firm  comp<!p<ad  of 
himself  and  one  of  the  sureties  on  his  bond,  and 
the  aarviving'  partner  subsequently  made  an  as- 
■igniMntbota  of  his  todlvlduat  and  thepartner- 
Bhipi>ra|>ert9ft>rthetonefltoCcrediton,8n  aeeepu 
ance  by  the  ward,  after  attSinlnK  majority,  of  » 
dividend  on  his  claim  from  the  assignees,  with  fuU 
kaowledM  of  all  thefscta,  releases  the  sxirvlving 
partner  momilsUUty  oa  wogaardian's  bead. 
T.13s.w.no.8— 25 


8.  This  release  is  not  afleeted  bjrttelaeVKbat 

the  ward's  claim  was  presented  to  and  aUowed  bgr 
the  assignees  as  a  demand  against  the  partnership, 
histead  of  against  the  surviving  partner  as  surety, 
since  both  tbe  pairtnership  property  and  the  Indi- 
vidoBl  property  tut  tba  surviving  putner  were  Ua* 
ble  for  the  debt. 

8.  Since  the  surviving  partner,  as  between 
hims^  andaco-suretrron  the  guardian's  bond,  be> 
oame  a  pcioolpal  debtor  on  the  loan  of  the  ward's 
money  to  the  partnership,  the  release  of  the  sur- 
viving partner  likewise  releases  bis  co-surety, 

4.  where  a  guardian's  bond  is  made  payable 
to  the  county  }adge,  and  is  oonditioned  Tor  the 
faithful  perfprmaaoe  of  the  dntles  of  Kuaalianol 
the  estates  of  two  minors,  as  to  one  of  whom  the 
guardian  is  subsequently  discharged,  neither  the 
county  judge  nor  ttie  discharged  minor  is  a  neces- 
sary party  to  an  action  by  the  other  minor  againat 
the  Boreties  on  the  guaiaian>s  bond. 

6.  The  bond  being  given  to  seoura  the  faithful 
performance  of  thedutles  of  guardian  as  to  the  es- 
tates of  both  minurs,  the  guardian's  discharg"  ■* 
to  one  of  theei  did  mti  releaae  the  saretiaa  rram 
liability  for  tb«  guardian's  mlscenduct  in  manag- 
ing the  estate  of  the  other. 

Appeal  fiom  dlstriet  ooarl,  Waahington 
oounty. 

Action  by  G.  J.  Tona  against  A.  J.  Boberk 
son  and  B.  H.  Bassett,  as  suretiee  on  tho 
bond  oC  piaintifl's  gaardhtn,  Jefferson  Basn 
artt.  The  bood  was  made  payable  to  the 
eouaty  jvdge  and  his  eucoeaaots  in  oSeo,  and 
was  conditioned  for  the  faithful  diaeharge  of 
the  duties  ot  gwardinn  of  the  eatatea  of  two 
gsinors,  Theodore  Tonn  and  piaintiff,  C.  J. 
Tonn.  Under  said  appointment,  tho  gaoed- 
iaa  took  charge  of  the  joint  estates,  ammnt* 
ing  to  the  sum  ot  •I.IOO.  Ob  the  16th  of 
Maroh,  1881,  the  minor  Theodore  Iwving 
cone  of  age,  the  guardian  tiled  his  account, 
and  applied  for  a  discharge  as  to  him,  and 
on  the  28th  of  Mantb,  1881.  tha  order  «f  die- 
charge  was  granted  as  prayed  for.  Withouu 
any  new  appointatent,  oath,  or  bond,  the 
guardiaa  afisr  wards  oontinued  to  aot  aa 
guardian  of  the  plalntifl  until  hisowndeatl^ 
which  occurred  on  the  86th  of  May,  VSSi, 
The  alleged  devaaUiatt  occurred  after  bis  cUo- 
charjie  as  guardian  ot  Theodore  Tonn.  From, 
a  judgment  in  plaintiff's  favor  defendants 
appeal. 

Batttett,  Mute  A  Mute  and  C.  R.  Brteii' 
love,  fur  appellants.  Searag  d*  Qumtt  and 
Bryan.dk  Campbell,  for  appellee. 

Statton,  G.  J.  Wo  concur  in  tho  hold- 
ing of  the  court  below  that  neither  Theodore 
Toiin  nor  the  county  judge  were  necessary 
parties  to  this  action,  and  in  the  further  h<dd- 
ing  that  the  bond  given  to  secure  the  faith- 
ful discharge  of  the  duties  of  the  guardian 
of  the  estates  of  Theodore  and  G.  J.  Tonn 
was  binding  on  the  sureties  aa  fully,  in  so 
far  as  the  right  of  appellee  is  concerned,  aft- 
er the  discharge  of  tlie  guardian  from  further 
liability  to  his  ward  Theodore,  as  was  It  be* 
ftare. 

The  other  questions  arise  an  the  following 
facts:  In  July,  1877,  Jefferson  Bassett  was 
appointed  guardian  of  the  estates  of  Theodore 
and  O.  J.  Tonn,  and  to  secure  the  faitlifnl' 
disoharge  of  his  duties  be  executed  a  bemd  on' 
whleb  A.  J.  Bohemon  and  B.  H.  Bassett 
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wen  rareties.  On  March  16, 1881,  there  was 
iB  the  bands  of  the  guardian,  beloiiginj;  to 
hia  ward  C.  J.  Tonn,  the  sum  of  $2,000, 
which  without  comi'liance  with  law  be,  on 
that  day,  loaned  to  the  banking  firm  of  Bas- 
sett  &  Bassett,  composed  of  the  guardian, 
Jefferson  Bassett,  and  the  surety  B.  H.  Bas- 
sett. To  evidence  this  transaction,  a  certifi- 
cate of  deposit,  payable  one  year  after  its 
date,  and  bearing  6  per  cent,  interest  per  an- 
num^  was  executed  to  the  guardian  by  the 
banking  firm.  On  January  1,  1885,  the 
guardian  filed  an  account  with  his  ward, 
which  showed  an  indebtedness  at  that  time 
to  his  ward's  estate  amounting  to  81,882.45, 
which  embraced  interest  on  the  certificate  of 
deposit.  On  May  25, 1885,  the  guardian  died 
without  having  restored  this  sum  to  his 
ward's  estate,  and  without  leaving  any  es- 
tate, other  than  partnership  effects,  subject 
to  the  payment  of  debts.  Three  days  after 
his  death  B.  H.  Bassett,  the  surviving. part- 
ner and  surety  on  the  guardian's  bond,  made 
an  assignment,  in  the  form  required  by  the 
statute,  of  all  the  partnership  property  of  the 
firm  of  Bassett  &  Bassett  and  of  himself,  sub- 
ject to  forced  sale,  for  the  benefit  of  such  of 
the  creditors  of  the  firm  and  of  himself  as 
would  consent  to  take  under  it  and  release 
him.  The  deed  of  assignment  was  signed  by 
the  assignees,  who  qualified  under  it,  and 
proceeded  to  administer  the  trust-estate  in 
accordance  with  the  provision  of  the  statute 
regulating  assignments  for  the  benefit  of 
creditors.  On  the  26th  of  September,  1885, 
George  Boberson  was  duly  appointed  guard- 
ian of  plaintiff's  estate,  and  afterwa^s,  on 
the  same  day,  duly  accepted  of  the  assign- 
ment, and  presented  to  the  assignees  an  ao. 
count  properly  authenticated  against  the  es- 
tate of  Bassett  &  Bassett  for  $1, 882.45,  and 
interest  from  January  1,  1885,  balance  then 
due  bis  ward,  as  per  exhibit  of  guardian  filed 
that  day.  The  account  was  duly  allowed  by 
the  assignees.  Upon  this  claim  two  divi- 
dends were  paid,  which  amounted  to  35  per 
cent,  of  the  claim  presented,  and  it  is  shown 
that  dividends  amounting  to  50  per  cent,  of 
the  claim  will  probably  be  paid.  Boberson, 
guardian,  received  from  the  assignees  a  divi- 
dend of  IS  per  cent,  on  the  claim  of  bis 
ward,  and  the  latter,  after  he  became  of  age, 
through  his  attorneys  received  another, 
amounting  to 22  percent,  of  his  claim.  The 
court  found  that  "the  dividend  of  $414.10 
was  paid  to  plaintiff's  attorneys,  Garrett, 
Searcy,  and  Bryan,  who  thereafter  paid  the 
same  over  to  plaintiff,  said  attorneys  having 
full  knowledge  of  all  the  facts  concerning  the 
assignment.  Plaintiff  also  received  through 
his  said  attorneys  all  of  the  first  dividend 
above  named,  except  amount  reserved  to 
meet  court  expenses  of  guardianship. "  The 
inference  from  the  record  is  that  some  fur- 
ther payment  would  be  made  from  the  as- 
signed estate.  This  action  was  brought  by 
the  ward  against  sureties  on  his  first  guard- 
ian's bond,  anil  the  court  held  that  each  of 
the  sureties  was  liable  for  the  full  amount  of 


the  guardian's  (Bassett's)  indebtedness,  leas 
such  sum  as  had  been  received  from  the  as- 
signees. The  court  further  held  that  it  was 
unnecessary  to  determine  whether  the  assign 
ment  was  valid  as  an  assignment  under  the 
statute  or  at  common  law;  for,  be  that  as  it 
might,  the  "plaintiff  has  estopped  himself 
from  raising  the  issue  by  acquiescence  in  and 
accepting  dividends  under  the  assignment." 

The  court,  however,  did  hold  that,  on  ac- 
count of  the  separate  sources  of  obligation 
resting  on  B.  H.  Bassett,  he  was  not  released 
from  individual  liability  as  a  surety  by  rea- 
son of  the  fact  that  appellee  had  accepted  un- 
der the  assignment. 

The  court  gave  two  reasons  for  this  hold- 
ing: "  (1)  Because  tlte  liability  and  theamount 
thereof,  if  any,  at  the  time  of  the  assign- 
ment, and  for  more  than  six  months  there- 
after, was  uncertsfin  and  continsfent,  and  not 
a  provable  claim  in  bankruptcy."  Was  it  true 
that  the  claim  was  of  such  nature  as  could 
not  be  allowed  by  the  assignees?  The  claim 
which  was  presented  and  allowed  was  in 
amount  the  same  as  made  the  basis  of  the 
judgment  in  this  case,  and  B.  H^Bassett  was 
liable  for  it  as  surety,  as  was  he  as  a  member 
of  the  firm  of  Bassett  &  Bfissett.  His  dual 
liability  existed  from  the  moment  his  firm  re- 
ceived the  money,  for  in  the  act  of  lending 
his  principal  committed  a  devastavit,  and  in 
the  act  of  borrowing  he  became  individually 
liable,  notwithstanding  the  firm  of  which  he 
was  a  member  as  between  themselves  were 
jointly  bound.  We  do  not  see  wherein  his 
individual  liability  was  in  any  wise  uncertain 
or  contingent  Whether  it  would  become 
necessary  to  resort  to  iiis  individual  liability 
to  secure  the  debt  may  have  been  uncertain, 
but  there  was  neither  such  uncertainty  nor 
contingency  as  to  his  liability  as  would  have 
precluded  the  allowance  of  every  claim  that 
at  any  time  might  be  asserted  against  him  as 
surety  or  partner. 

The  second  ground  was  "because  bis  liabili- 
ty as  surety  is  of  a  separate  nature,  and  against 
himself  individually,  and  was  primarily  a  de- 
mand against  his  separate  estate  in  the  hands 
of  the  assignees,  in  case  it  could  have  been  and 
bad  been  proved  up,  while  the  claim  actually 
proved  up  and  allowed  by  the  assignees  was 
against  Bassett  &  Bassett,  and  arose  out  of  a 
copartnership  transaction,  and  was  a  demand 
primarily  against  theoopartnership  assets,  and 
represented  an  amount  which  did  not  neoea- 
sai-ily  and  probably  does  not  indicate  the 
amount  of  B.  H.  Bassett's  individual  liabili- 
ty." It  appears  that  all  the  separate  estate 
of  B.  H.  Bassett,  subject  to  forced  sale,  passed 
by  the  assignment,  as  well  as  the  partnership 
property;  and  that  of  the-former,  more  than 
sufficient  to  pay  all  sums  due  to  appellee 
went  into  the  hands  of  the  assignees;  but 
that,  notwithstanding  this,  no  one  solely  an 
individual  creditor  of  him  presented  a  claim. 
Ail  the  property  to  which  creditors,  of  any 
class,  could  look  was  placed  subject  to  their 
demands,  and  if  under  an  assignment  it  was 
true  that  the  individual  creditors  of  B.  H. 
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Basaett  had  a  right,  soperior  to  that  of  cred- 
itora  of  the  firm,  to  have  satisfaction  of  their 
daima  out  of  their  separate  estate,  it  would 
aeem  that  this  was  a  oase  in  which  such  a 
right  might  and  ought  to  have  beeti  asserted, 
if  it  was  not.  No  such  right,  however,  is 
recognized;  for  the  separate  estate  of  one 
partner  is  as  fully  liable  for  partnership  debts 
as  for  his  own  personal  obligations,  although 
as  between  partners  the  firm  assets  constitute 
the  primary  fund  for  satisfaction  of  firm 
debts.  The  claim  actually  proved  and  al- 
lowed by  the  asaignees  on  which  dividends 
were  received  was  identical  with  that  on 
which  the  Jadgment  in  this  action  on  the 
guardian's  bond  is  based.  In  the  one  case, 
as  in  the  other,  the  admitted  liability  to  ap- 
pellee shown  by  the  guardian's  report  of  Jan- 
nary  1,  1885,  is  made  the  claim;  and  for  its 
payment  all  the  property  in  the  hands  of  the 
assignees  was  liable  just  as  fully  as  though 
there  had  been  one  claim  made  with  all  tech- 
nical precision  on  the  suretyship  of  B.  H. 
Bassett.  and  another  on  the  certificate  of  de- 
posit. The  claim  presented  to  the  assignees 
was  as  follows:  "Bassett  &  Bassett,  to  George 

B.  Roberson,  guardian  of  estnte  of  tlie  minor, 

C.  J.  Tonn,  to  amount  of  balance  due  the 
minor,  January  1.  1885,  as  per  exhibit  of 
Jefferson  Bassett,  former  guardian,  filed  Jan- 
uaiy  1,  1885,  in  county  court  of  Washington 
Co.,  Tex.,  91,882.45;  said  amount  bearing 
interest  from  January  1, 1885."  Although 
the  account  was  made  up  against  the  firm, 
both  members  of  which  were  separately  lia- 
ble for  the  entire  sum  due,  there  is  nothing 
to  show  that  the  claim  then  asserted  was  not 
the  identiciil  claim  now  asserted.  The  amount 
is  the  same,  except  as  to  some  interest  which 
rests  on  the  holding  that  the  guardian  should 
be  charged  with  a  higher  rate  of  interest  than 
the  certificate  of  deposit  promised.  It  was 
made  against  a  fund  in  the  hands  of  the  as- 
signees, one  part  of  which  was  as  much  sub- 
ject as  the  other  to  its  payment;  and  there  is 
no  evidence  that  the  guardian  wlio  present- 
ed and  had  it  allowed,  or  the  assignees  who 
allowed  and  paid  dividends  on  it,  had  any 
knowledge  whatever,  when  the  dividends 
were  paid,  that  any  liability  on  the  part  of 
the  firm  of  Ba-ssett  &  Bassett  or  of  B.  H. 
Bassett,  other  than  that  now  sued  on,  exist- 
ed. Ab  between  appellee  and  the  firm  of 
Bassett  &  Bassett  and  B.  H.  Bassett,  it  was 
but  one  debt,  though  evidenced  by  two  pa- 
pers, for  which  their  partnership  as  well  as 
separata  estates  were  liable.  The  payment 
from  either  would  satisfy  appellee's  claim 
against  both,  and  there  would  be  no  equities 
to  adjust,  unless  between  the  parties  them- 
selves or  their  representatives,  however  it 
might  be  paid. 

Under  the  obligation  imposed  on  appel- 
lants as  sureties  on  guardian's  bond,  one  of 
them,  on  payment  by  him  of  sum  due  to 
ward,  would  be  entitled  only  to  contribution 
from  his  cosurety;  but  when  the  money  was 
loaned  to  Bassett  &  Bassett  the  surety  Bas- 
wtt,  aa  between  himself  and  co-surety  on 


guardian's  bond,  became  a  principal  debtor, 
from  whom  the  other  surety,  on  payment  of 
the  debt,  would  be  entitled  to  recover  all  he 
paid.  B.  H.  Bassett  became  primarily  liable 
to  the  ward, — as  to  his  co-surety,  a  princi- 
pal,— having,  through  the  firm  of  which  he 
was  a  membisr,  borrowed  and  had  the  benefit 
of  the  ward's  money  for  which  both  sureties 
were  liable.  Having  thus  become  a  princi- 
pal debtor,  if  be  has  been  released  then  his 
co-surety  is  as  clearly  released  as  would  he  be 
had  appellee  in  some  way  voluntarily  released 
the  guardian  whose  sureties  both  were.  This 
is  not  a  case  in  which  a  co-surety  only  has 
been  released,  but  one  in  which,  in  effect, 
a  principal  has  been  discharged,  whereby 
the  right  of  co-surety,  Boberaon,  to  subroga- 
tion, if  he  shall  pay  the  debt,  has  been  de- 
stroyed. It  is  veiy  generally  held  that  the 
discharge  of  a  principal,  by  the  act  of  the 
law,  as  in  oases  of  discharges  in  bankruptcy 
or  under  insolvent  laws  compulsory  in  char- 
acter, does  not  discharge  a  surety,  but  this 
rule  has  no  application  to  cases  in  which  the 
discharge  of  the  principal  depends  on  the 
volition  and  act  of  the  creditor.  The  dis- 
charge of  a  principal  which  discharges  a 
surrty  must  b^  a  discharge  by  some  act  or 
neglect  of  the  creditor,  and  a  discharge  by 
operation  of  law,  being,  aa  it  is,  against  the 
consent  and  beyond  the  power  of  the  creditor, 
does  not  discharge  the  surety.  Looking  to 
the  facts,  it  seems  to  us  that  the  claim  of 
dual  character  of  indebtedness  by  B.  H.  Bas- 
sett is  based  on  distinctions  which  can  have 
no  bearing  on  the  merits  of  the  present  con- 
troversy. It  is  true  that  B.  H.  Bassett  was 
bound  by  the  existence  of  two  states  of  fact, 
but  under  each  of  these  he  was  bound  for  the 
same  debt,  and  a  payment  by  him  as  princi- 
pal or  surety  would  discharge  it.  There  can 
be  no  pretense  that  the  claim  presented  to 
assignees,  approved,  and  dividends  thereon 
paid,  was  not  in  form  a  claim  sworn  lo  be 
due  from  Bassett  &  Bassett,  nor  can  it  be 
denied  tliat  this  was  the  very  claim  or  debt 
for  which  the  sureties  were  liable.  If  B.  H. 
Bassett  was  discharged  on  that  claim,  he  is 
discharged  in  toto.  If  he  is  thus  discharged, 
then  his  co-surety  is  discharged;  for  B.  H. 
Bassett,  as  between  himself  and  co-surety, 
having  become  a  principal  debtor,  his  dis- 
charge defeats  the  right  of  his  co-surety  to 
subrogation,  which  cannot  be  taken  away 
from  him  without  releasing  him  from  further 
obligation. 

Under  the  findings  of  the  court  below,  we 
are  relieved  from  consideration  of  the  ques- 
tion whether  a  guardian  may  consent  to  take 
under  an  assignment,  and  release  the  debtor 
on  payment  of  only  a  part  of  the  debt,  for  it 
appears  that  appellee,  after  he  became  of  age, 
with  full  knowledge  of  what  had  occurred 
under  the  assignment,  received  the  dividends 
paid.  It  is  nut  shown  that  any  fact  material 
for  him  to  know  was  concealed  from  him,  oi 
unknown  to  him,  nor  that  any  fraud  was 
practiced  to  induce  him  to  receive  the  divi- 
dends.   If  the  guardian  had  power  to  bind 
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hint,  he  fs  bound;  and  if  th&  gutcdian  bad 
not  power  so  to  bind  lum,  iiis  own  act  does. 
If  he  did  not  intend  to  tie  bound  by  bis  guard- 
ian's act,  he  ougiit  not  to  have  received  the 
fruits  of  it,  but  should  have  repudiated  it, 
instead  of  receiving  the  dividends.  Having 
received  these,  be  must  be  held  to  Itave  rati- 
fled  the  act  of  his  guardian.  He  eeeins  to 
have  acted  under  s^vice  of  counsel.  It  is 
very  generally,  if  nut  uniformlj.  held  that 
one  who  takes  dividends  under  even  an  in- 
valid assignment  is  precluded  from  contro- 
verting its  validity  in  its  entirety.  Wallace 
V.  Cumming,  27  La.  Ann.  &61 ;  Burrows  v. 
Alter,  7  Mo.  424;  JMoale  v.  Buchanan,  11 
Gill  &  J.  326;  Hone  r.  Henriquez.  13  Wend. 
241;  Adlum  v.  Yard,  1  Bawle.  163;  Fislce  v. 
Carir,  20  Me.  301 ;  Rnpalee  v.  Stewart,  27  N.  T. 
310;  Varnum  v.  Evans,  2  McMul.  409;  Bicb> 
ards  v.  White,  7  Minn.  345,  (GU.  271^  Mer- 
rill V.  Englesby,  28  Vt.  156;  White  v.  Ban^s, 
21  Ala.  706 ;  Frierson  v.  Branch,  80  Ark.  454. 
This,  as  held  by  the  court  below,  renders  it 
unnecessary  to  consider  the  validity  of  the 
assignments.  The  facts  proved  showing  that 
E.  H.  Bassett  hsd  been  released,  no  judgment 
could  be  legally  rendered  against  either  of 
appellants,  and,  as  the  cause  was  tried  with- 
out a  jury,  on  the  findings  of  the  facts  the 
judgment  of  the  court  below  will  be  reversed, 
and  here  rendered  for  appellants.  It  is  so  or- 
dered. 


HiTDSoN  V.  State. 
(Court  of  Appeals  t\f  Texas.    Jan.  22, 1890.) 

,  HOMICIDB— JnBT— EVIDSHOS— iNBTanOXIOKB. 

1.  Code  Crlm.  Proo.  Tez.  art  61S,  authorizes 
attactameot,  at  the  instance  of  either  party,  tor 
jurors  who  do  not  appear.  Article  640  provides 
that  "no  oause  shall  be  nnreasonaUy  delayed"  for 
such  absent  jurors.  Defendant  demanded  attach- 
ment; and,  after  18  or  20  hours,  the  officer  not  hav- 
ing bad  time  to  execute  the  process,  the  jury  was 
completed.  Thoogh  defendant  exhausted  his  per> 
emptory  challenges,  bedld  not  show  that  any  juror 
sat  on  the  trial  against  whom  such  cause  for  chal- 
lenge existed  as  would  allect  his  competency  or 
Unpartiality.  Held,  that  an  abuse  of  discretion  in 
refusing  to  a'walt  the  execution  of  the  writ  of  at- 
tachment was  not  shown. 

a.  Defendant  cannot  complain  that  the  court 
refused,  after  the  special  venire  was  exhausted, 
to  postpone  the  case  till  some  of  the  regular  panel 
should  De  through  deliberating  on  another  case,  so 
that  they  could  be  passed  on  In  their  order,  where 
such  jurors  were  actually  called  and  passed  on  be- 
fore talesmen  were  ordered. 

8.  Refusal  to  stand  aside  a  special  T)en{r« 
man  for  misnomer  in  the  copy  of  the  special  venire 
served  on  defendant  Is  error;  but  the  error  is  im- 
material wherehewas  peremptorily  challenged  by 
the  defense,  and  no  objectionable  juror  was  im- 
paneled. 

4.  The  defense,  on  the  cross-examination  of  a 
state's  witness,  proved  defendant's  attempts  to 
prosecute  deceased  before  the  witness,  who  was  a 
jusUceof  the  peace.  The  state,  in  response,  proved 
by  the  witness,  over  defendant's  objection,  that  de- 
ceased had  previously  instituted  prosecutions  be- 
forehlm  against  the  defendant  Held  that,  whether 
or  not  the  evidence  was  improper,  defendant,  hav- 
ing caused  its  introduotdon,  could  not  complain. 

6.  To  contradict  a  witness,  the  state  read  in 
evidence  the  record  of  his  testimony  on  the  exam- 
ining trial  of  defendant.  It  was  not  objected  that 
the  Impeachment  was  upon  immaterial  and  collat- 
eral matter,  nor  was  the  identity  of  the  record  of 


the  avidenoe  duly  and  l^gUy  takw  pn  ttw  eoE- 
amlnlng  trial  questioned.  Meld,  that  the  evidenca 
was  properly  admitted. 

6.  A  pending  indlotmentagabiat  defendant  for 
murdering  the  child  of  dAceased  by  poison  was 
properly  read  in  evidence  as  showing  a  motive  for 
the  crime ;  and,  as  it  tended  to  establish  the  main 
issue,  it  was  not  necessary  for  the  eourtin  its 
otaarge,  to  restrict  the  purpoaes  for  whlob  tna  evi- 
dence could  be  considered. 

7.  A  remark  by  the  prosecuting  attorney,  in 
argument,  that  he  could  strengthen  the  state's 
caae  by  an  absent  witness,  is  not  reversible  error, 
where  the  testimony  given  is  anidrsufBoient  to 
sustain  the  verdict 

8.  Defendant  having  testified  that  he  was  shot 
at  by  deceased ;  that  he  retreated  and  fired  as  be 
retreated;  and  that,  If  he  killed deoaaaed,  hakOIed 
him  under  these  cironmstanoea, — he  cannot  objMt 
that  the  court  failed  to  instruct  that  he  had  the 
right  to  act  on  apparent  danger;  that  the  danger 
need  not  be  real ;  and  that  he  was  not  bound  to  re- 
treat in  order  to  justU^  the  UtUng;  as,  aooocdins' 
to  bis  testimony,  the  dAnger  was  real,  and  he  did 
actually  retreat 

Appeal  from  district  court,  Waabington 
county:  0.  C.  Oabsu.  Judge. 

Alfred  Hudson  ai^eala  from  a  oonvictloa 
for  murder. 

Bastett  (6  Mute,  for  appellant.  Atat.  Attj/. 
Oen.  Davfiwa,  for  (be  iitate. 

White,  F.  J.  Several  billa  of  exceptlua 
appear  of  record,  saved  to  the  rulings  of  tha 
court  with  reference  to  the  impaneling  of  a 
juj7  for  the  trial  of  the  case.  Sixty  names 
bad  lieen  ordered  drawn,  selected,  and  the  pai> 
ties  summoned  as  special  venire  men.  When 
the  ease  was  called  for  trial  on  tbe.27th  of  S^>- 
tember,  the  state  announced  itself  .ready  for 
trial,  and  defendant  asked,  and  was  granted, 
time  to  prepare  bis  application  for  a  contin- 
uance. Another  case,  viz..  The  State  t.  All- 
corn,  charged  with  a  felonj,  waa  called,  and 
its  trial  proceeded  with,  to  fill  up  the  interim. 
The  jury  impaneledin  the  Allcum  Case  ware 
selected  from  the  list  of  jurors  who  had  been 
regularly  drawn  and  selected  for  tliat  week 
of  the  term.  As  soon  as  the  Alleorn  Case 
bad  been  submitted  to  the  jury,  and  they  had . 
retired  to  consider  of  their  verdict,  appellant's 
case  was  agHin  called;  and,  bis  applicatioa 
for  continuance  having  been  overruled,  the 
trial  was  ordered  to  be  proceeded  with.  Of 
the  special  ventre  which  liad  been  summoned, 
it  was  ascertained,  when  their  names  were 
called,  thai  five  of  the  said  venire  men  were  ab- 
sent. Sefendant  immediately  demanded  an 
attachment  for  each  of  said  absentees,  and 
asked  a  postponement  of  the  trial  until  the 
service  and  return  of  said  process.  TJiis  re- 
quest was  granted,  in  so  far  as  the  issuance 
of  the  attachments  was  concerned,  but  tile 
court  refused  to  postpone  the  trial ;  and  the  re- 
maining names  upon  said  special  ventre  were 
ordered  to  t>e  called  and  passed  upon  until  tiie 
same  was  exhausted.  Meantime,  two  of  the. 
five  absentees  were  brought  in  under  the  at- 
tachments issued,  and  they  were  also  passed 
upon.  When  the  special  centra  was  exhausted 
the  defendant  again  moved  the  court  to  post- 
pone the  trial  until  the  other  three  absentees 
who  had  been  summoned  upon  said  venire 
could  be  attached  and  brought  in  under  ttie 
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prooMB  which  he  had  sued  dut  for  th«m,  or 
Hntil  the  said  process  had  been  returned;  the 
sheriff  statinK  that  said  attachments  had  not 
lieen  executed,  for  want  of  time.  This  mo- 
tion was  refused  by  the  court,  and  the  coart 
directed  the  call  of  the  regular  Jury  for  tiie 
week,  consisting  of  28  names,  the  same  hav- 
ing been  regularly  drawn  by  the  clerfc,  and 
a  list  thereof  furnished  the  defendant,  and 
ordered  the  further  completion  of  the  jury  to 
be  made  from  said  list,  whiclt  was  done,  over 
objections  of  defendant.  This  was  the 
proper  practice.  Cahn  ▼.  State,  27  Tex.  App. 
709,  11  S.  W.  Rep.  728.  When  a  special 
venire,  after  being  summoned,  is  called,  in 
the  trial  of  a  capital  Case,  and  fttiy  person  or 
persons  who  shall  have  been  summoned  fall 
to  appear  and  answer  to  his  or  their  names, 
either  party  may  have  attachments  issued  for 
such  absentee  or  absentees  to  have  him  or 
them  brought  forthwith  before  the  court. 
CoileCrim.  l^oc.  art.  618.  If  the  attachment 
Is  not  demanded  for  the  absentee  at  this  time, 
the  party  will  be  deemed  to  have  waived  his 
right  to  tb«  same,  and  cannot  be  heard  after- 
wards to  complain.  Again,  it  Is  provided 
that,  "In  selecting  the  jury  from  the  persons 
eummoned,  the  names  of  such  persons  shall 
be  called  In  the  oi-der  in  which  they  appear 
npon  the  list  furnished  the  defendant,  and 
each  juror  shnll  be  tried  and  passed  upon  sep- 
arately, and  a  person  who  has  been  sum- 
moned,  but  who  Is  not  present,  may,  upon 
liis  appearance  before  the  jury  Is  completed, 
betried  as  to  his  qualifications,  and  impaneled 
as  »  juror,  unless  challenged;  but  no  cause 
shall  be  unreasonably  dMayed  on  account  of 
the  absence  of  snch  person."  Id.  art.  640; 
AVillson,  Crim.  St.  §  2287;  Cabn  v.  State,  27 
Tex.  App.  709, 11  S.  W.  Rep.  723.  Under 
this  statute,  before  the  jury  is  complete,  any 
of  tlw  persons  earatnoned  who  were  absent 
When  the  ventre  was  first  called,  whether 
thfey  appear  with  or  without  having  l>een 
been  toongbt  under  attachment,  maybe  tried 
and  passed  upon  as  juroi'S.  But  in  no  ease  is 
tlietrlal  to  be  unreasonably  delayed  on  account 
of  tlie  absence  of  any  of  the  persons  sum- 
moned on  said  special  centre;  "and  though," 
as  was  said  in  Thuston  v.  State,  18  Tex.  App. 
26,  "an  attachment  might  be  out  for  some  of 
the  original  venire  men,  that  should  not  un- 
reasonably delay  the  completion  of  the  jury 
out  of  new  talesmen  Biimiuoned." 

In  this  case  the  defendant  had  availed  him- 
self of  his  right  to  attachments  for  the  ab- 
sentees at  the  proper  time,  and  he  was  entitled 
to  assert'  his  right  to  have  them  in  court,  to 
be  passed  upon,  provided  it  would  not  cause 
unreasonable  delay  in  the  trial.  Now,  what 
are  tbe  facts  on  the  question  of  the  reason- 
ableness of  the  delay?  At  2  o'clock  on  the 
27tti  tbe  attachments  were  ordered  issued, 
and  placed  in  the  hands  of  an  officer  for  serv- 
ice. On  tbe  mornlnf;  of  the  28th  the  sheriff 
reported  that  the  officer  having  the  process 
had  not  had  time  to  execute  the  process,  and 
the  eourt  ordered  the  completion  of  the  jUiy 
out  of  tbe  nantee  drawn  by  the  elerli  trota 


the  lists  of  jnrymen  of  the  term,  and  the  jory 
was  completed  by  noon;  the  absentees  not 
having  been  brought  In.  So  It  appears  that 
some  18  or  20  hours  elapsed  between  the  is- 
suance of  the  attachments  and  the  completion 
of  the  Jury.  It  was  a  matter  within  the  dis- 
cretion of  the  court  to  determine  the  reason- 
ableness of  the  delay.  Do  the  facts  show 
that  the  court  abused  its  discretion,  or  that 
defendant  has  suffered  injury  on  account  of 
the  court's  action?  We  do  not  think  the 
facts  show  an  abuse  of  discretion.  '  It  is  true 
that  defendant  says  he  exhausted  his  per- 
emptory challenges  in  tbe  selection  of  the 
Jury,  and  that  an  objectionable  juror  was  pot 
npon  him,  and,  notwithstanding  bis  chal- 
lenge, sat  upon  his  trial.  He  does  not  show 
wherein  s«ld  juror  was  objectionable,  or  the 
reasons  of  his  ol)jection  to  him,  nor  that  be 
was  not  a  fair  and  Impartial  juror.  An 
"objectionable"  juror,  in  the  sense  in  which 
the  terra  is  used  in  this  connection,  means 
one  against  whom  such  cause  for  challenge 
exists  as  would  likely  affect  his  competency 
or  his  impartiality  in  the  trial.  Without 
some  such  showing,  it  Is  idle  simply  to  Bvy 
that  a  joror  is  objectionable.  Having  ex- 
hansted  bis  peremptory  challenges,  he  was 
not,  under  the  circufnstances  here  presented, 
entitled  to  exercise  a  further  challenge  of 
this  character.  Logglns  ▼.  State,  12  Tex. 
App.  65. 

After  the  special  ventre  was  exbaqsted, 
and  resort  was  had  to  tlie  list  of  the  23  jury- 
men drawn  by  the  clerk  from  the  regular 
Jury  for  the  week,  it  was  foand,  when  their 
names  were  reached,  that  several  of  th^e 
Jurymen  were  npon  the  Allcorn  Jury,  and 
were  considering  of  their  verdict  In  that 
case.  Defendant  moved  for  a  delay  and  post- 
ponement nntil  said  jurors  could  be  brought 
in  and  passed  upon  in  the  order  In  whidi 
their  names  appeared  npon  the  list,  which 
motion  the  court  refused;  and  defendant 
saved  bis  exception.  In  certifying  this  bill 
of  exceptions  the  learned  trial  Judge  says: 
"The  can  of  the  remainder  of  the  panel  was 
proceeded  with,  and  the  jurors  passed  upon, 
and  the  Allcorn  jury,  being  unable  to  agree, 
was  discharged;  and  the  jurors  were  called 
and  passed  on  in  this  case  before  talesmen 
were  ordered."  There  is  no  substantial  merit 
in  the  bill  of  exceptions  reserved  to  this  rul- 
ing. The  point  here  made  is  not  analogous 
to  the  questions  as  made  in  Bates  v.  State, 
19  Tex.  123,  and  Thuston  v.  State,  18  Tex. 
App.  26.  These  jurors  were  not  summoned 
upon  the  special  venire  in  this  case  at  the 
time  they  were  impaneled  in  Allcom's  Case, 
and,  besides  this,  appellant  did  in  fact  have 
the  privilege  of  passing  upon  them  as  jurors 
after  they  had  been  selected  and  summoned 
in  this  case.  We  cannot  see  that  he  has  any 
groand  of  complaint  in  the  matter. 

Another  exception  of  defendant  growing 
out  of  the  organization  of  the  jury  arose 
from  the  following  facts:  The  flfty-thlrd 
name  summoned  on  the  special  venire,  as 
shown  by  the  sheriff's  return  thereon,  and 
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by  the  copy  served  apon  the  defendant,  was 
C.  F.  Sanders.  In  response  to  the  call  of  this 
name,  one  C.  F.  Sander  appeared  and 
answered  as  the  party  who  bad  actually  been 
summoned.  Defendant  moved  the  court  to 
stand  said  Sander  aside  for  variance  in  the 
names,  which  motion  was  overruled;  and 
defendant,  over  bis  objections,  was  compelled 
to  exhaust  a  peremptory  challenge  upon  said 
juror.  "Where  a  juror  is  misnamed  in  tlie 
copy  of  the  special  venire  served  on  the  de- 
f  endanti'it  is  the  proper  practice  to  stand  him 
aside."  Thompson  v.  State,  19  Tex.  App. 
594;  Swofford  v.  State.  3  Tex.  App.  77; 
Bowen  V.  State,  Id.  617;  Hubbard  v.  State, 
72  Ala.  164.  It  was  error  to  refuse  to  stand 
the  juror  aside,  but  the  error  becomes  harm- 
less in  view  of  the  fact  that  the  juror  did  not 
sit  upon  the  case;  the  defendant  having  rid 
himself  of  him  by  a  peremptory  challenge, 
and  no  objectionable  juror  having  set  upon 
the  case. 

The  defendant  assigns  as  error  the  admis- 
sion of  evidence  over  bis  objection,  and  the 
improper  remarks  of  the  district  attorney 
made  in  the  presence  and  hearing  of  the 
jury,  as  shown  by  his  several  bills  of  excep- 
tion relating  thereto,  as  follows:  "(1)  In 
admitting  the  testimony  of  B.  C.  Anderson, 
justice  of  the  peace,  as  to  complaints  made 
by  the  deceased  against  tlie  defendant;  and 
in  admitting  the  alleged  examining  trial  rec- 
ord in  impeachment  of  the  witness  Mary 
Hudson.  (2)  In  admitting  in  evidence 
the  indictment  in  cause  No.  3,351,  The 
State  of  Texas  v.  Alfred  Hudson,  charged 
with  the  murder  of  J.  D.  Brackens  by  poi- 
son, and  a  subpoena  for  £d.  Brackens  as  a 
witness  therein.  (3)  In  permitting  the 
district  attorney  to  state,  in  presence  and 
hearing  of  the  jury,  that  he  could  strengthen 
the  State's  case  by  the  testimony  of  an  ab- 
sent witness;  to  argue  to  the  jury  in  his 
closing  speech  his  belief  in  the  defendant's 
guilt,  and  that  he  was  also  guilty  of  poison- 
ing J.  D.  Brackens,  a  child  of  the  deceased, 
as  charged  in  said  indictment  in  cause  No. 
3,351.  (4)  Even  if  said  evidence  should 
be  held  admissible,  still  the  court  erred  in 
failing  to  instruct  the  jury  as  to  the  only 
purposes  for  which  the  same  could  be  con- 
sidered by  them,  viz.,  in  determining  the 
credibility  of  the  witness,  and  as  a  circum- 
stance tending  to  show  motive  in  the  defend- 
ant for  the  homicide,  and  in  failing  to  in- 
struct the  jury  to  disregard  the  improper 
remarks  of  the  district  attorney. " 

Defendant  himself,  on  cross-examination 
of  Anderson,  the  justice  of  the  peace,  drew 
out  from  the  said  witness  matters  relating 
to  the  defendant's  attempts  to  prosecute  de- 
ceased before  said  justice;  and  in  response 
the  state  was  permitted  to  prove  by  said  wit- 
ness that  deceased  had  previously  instituted 
prosecutions  before  him  against  defendant. 
Even  if  said  evidence  was  collateral,  irrele- 
vant, and  immuterial,  the  defendant  should 
not  be  heard  to  complain;  he  having  pro- 
voked or  caused  its  introduction. 


Not  did  the  oonrt  err  In  permitting  the 
prosecution  to  impeach  the  wife  of  de- 
fendant by  reading  her  contradictory  state- 
ments made  at  the  examining  triaL  It  was 
not  objected  that  the  impeachment  was  upon 
immaterial  and  collateral  matters;  nor  that 
the  papers  in  the  examining  trial,  and  the 
signature  of  the  witness,  had  not  been  proved. 
There  appears  to  have  been  no  question  made 
at  the  time  as  to  the  fact  that  the  paper  read 
from  was  the  evidence  duly  and  legally  taken 
at  the  examining  trial. 

It  was  not  error  to  permit  the  state  to  read 
In  evidence  the  indictment  against  this  de- 
fendant charging  him  with  having  murdered 
by  poison  one  J.  D.  Brackens,  the  child  of 
deceased,  and  which  indictment  waa  pend- 
ing. This  indictment,  together  with  the 
fact,  otherwise  proved,  that  deceased  had  ac- 
cused defendant  and  others  of  poisoning  his 
child,  and  that  he  was  prosecuting  him  for 
it,  were  circumstances  tending  to  establish, 
and  were  legitimate  for  the  jury  to  consider 
in  determining,  defendant's  motive  in  kill- 
ing deceased.  Kunde  V.  State,  22  Tex.  App. 
65.  3  S.  W.  Bep.  325,  and  authorities  cited. 
This  evidence  did  not  prove,  or  tend  to  prove, 
an  extraneous  crime.  Such  evidence  being 
legitimate  and  admissible  to  prove  a  main  is- 
sue in  the  case,  to-wit,  defendant's  motive 
and  malice  in  the  perpetration  of  the  murder, 
it  was  not  obligatory  upon  the  court,  in  its 
charge,  to  limit  and  restrict  the  purposes  for 
which  the  evidence  was  admitted.  Tiie  rule 
as  to  restriction  or  limitation  does  not  obtain 
with  regard  to  evidence  proving  directly  the 
main  issue  involved  in  the  trial.  Davidson 
V.  State,  22  Tex.  App.  373,  3  S.  W.  Bep. 
662. 

It  is  not  shown  that  defendant  was  in  any 
manner  injured  or  prejudiced  by  the  remark 
of  the  district  attorney  made  in  the  presence 
and  hearing  of  the  jury,  and  which  is  com- 
plained of  by  the  defendant.  If  the  evidence 
is  amply  sufficient  to  sustain  the  verdict  and 
judgment  (which  is  the  case,  in  our  opinion) 
without  the  testimony  of  the  absent  witness 
Carr,  whose  testimony  the  district  attorney 
said  would  make  the  case  stronger  if  the 
court  would  hold  the  case  open  until  he  could 
produce  it,  we  cannot  possibly  see  how  such 
a  remark  could  in  any  manner  prove  inju- 
rious. 

Quite  a  number  of  objections  are  urged  to  - 
the  charge  of  the  court  as  given  to  the  jury, 
and  exceptions  were  reserved  to  the  refusal 
of  the  court  to  give  the  several  special  in- 
structions requested  for  defendant.  We  are 
of  opinion  that  none  of  these  exertions  are 
maintainable.  Upon  self-defense,  it  is  ob- 
jected that  the  charge  did  not  instruct  the 
jury  that  the  defendant  had  a  right  to  act 
upon  the  appearances  of  danger,  and  that  it 
was  not  necessary  that  the  danger  should  be 
real.  It  is  also  objected  that  the  court  whol- 
ly omitted  to  instruct  the  jury  that  the  de- 
fendant was  not  bound  to  retreat.  The  de- 
fendant testifled  in  his  own  behalf.  He  tes- 
tified that  he  was  shot  at,  and    that    he 
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retreated;  Ibhat  tm  Qfetl  as  be  totreated;  and 
that,  if  he  killed  deceased^  he  killed  him  un- 
der these  circumstances.  According  to  this 
statement  of  defendant,  his  danger  was  not 
apparent  but  real  danger;  and  appearances 
of  danger  was  not  an  issue  In  the  case.  He 
also  testifies  that  he  did  retreat.  If  this  was 
his  own  tale  as  tu  the  matter,  bow  could  he 
be  injured  by  the  omission  to  instruct  the 
jnry  that  be  was  not  bound  to  do  what  he 
did  do  to  save  himself?  If  he  had  not  re- 
treated, then  he  might  reasonably  have 
claimed  that  the  jury  should  have  been  in- 
structed that  he  was  not  bound,  under  our 
law,  to  retreat,  before  be  could  justify  a  kill- 
ing on  the  ground  at  self-defensei  against  an 
unlawful  attack  upon  bis  person  likely  to 
prodnce  death  or  serious  bodily  injury. 
Whether  be  retreated  or  not  was  not  an  isstw 
in  the  case  as.  made  by  his  own  testimony, 
and  tberp  wens  no  other  eye-witnesses  to  the 
homicide  who  testiied  on  the  trial.  We  are 
of  opinion  tiie  charge  presented  sufficiently 
the  law  applicable  to  the  legitimate  issues  in 
the  case,  and  that  tbe  court  did  not  err  in  re- 
fusing defendant's  special  requested  Instruo- 
tions.  W0  hare  found  no  reversible  error  in 
the  record  of  this  case  as  it  is  presented  to 
Hs  on  this  appearand  tbe  judgment  is  there- 
for*, in  all  things,  affirmed. 


ThQHAS  «.  .JOTNEB^ 

(Stvprane  Oonat  vj  ArkOMo*.   Marok  8, 1880.) 

Soi-PATiiaiiT  o»  TAXBB^-FoavHTnkB-^DoirATtoir 
ST  State.  .    . 

A«t  Ark.  Maroh  li,  1879,wbloh  rerlBes  tbe 
wfaele  Bubjeot  of  donation  of  farm  lands  forfeited 
to  the  state  for  non-payment  of  taxes,  and  whlob 
permits  the  state  to  donate  tuoh  land*  to  any  adult 
«iti«n  at  the  United  States,  "sabjeet  to  tli»  oen- 
dition*  hereinafter  mentioned,"  but  wbii^  uen- 
tioos  no  condition  obliging  tbe  donee  to  pay  for 
Improvements  on  the  land,  repeals  Act  Aimi.  Deo. 
S8,  1840,18,  (l(aD8f.Dlfr.  $4850.)  which  provides 
that  the  donee  of  IntprovM  land  forfeited  to  tlis 
state  stuUl  pay  tbe  person  owning  the  improve- 
ment double  its'  value. 

Appeal  from  circuit  court.  Little  Biver 
county;  H.  B.  Stvabt,  Judge. 

Action  \x3  It,  i.  io'jikn  against  Jobn 
Thomas  to  recover  double  the  value  of  im- 
provements on  farm  land  donated  by  tbe  state 
to  defendant.  At  the  trial  it  appeareil  tlial  tite 
improvements  were  made  in  1877  and  1878, 
and  that  the  donation  by  the  state  to  defend- 
ant was  made  January  1,  1880.  There  was 
a  judgment  in  plaintiS's  favor,  and  defend- 
ant appeals.  The  act  of  December  23, 1840, 
§  3,  (Mansf.  Dig.  §  4250,)  on  the  subject  of 
the  donation  of  lands  forfeited  to  the  state 
for  non-payment  of  taxes,  provides:  "If  any 
one  shall  obtain  such  donation  to  a  tract 
of  improved  land,  he  shall. pay  to  the  per- 
son owning  sacb  improvement  double  the 
value  tt.ereof."  Tbe  act  of  March  14,  1879, 
revises  the  act  of  1840.  Section  1  of  the  act 
of  1879  provides:  "The  right  of  the  state  to 
all  lands,  other  than  town  and  city  lots, 
which  have  been  forfeited  to  the  state  for 
non-payment  fA  tax,  penalty,  and  cost  due 


.tberMn,nM7  be  dotaattd  to  any  iddlt  tdUten 
of  the  ITnited  States  in  tracts  not  to  exce'>d 
160  acres  to  each  applioant  titerefor:  provid- 
ed *  *  *  that  such  donation  shall  be 
granted  subject  to  the  conditions  hereinafter 
mentioned."  The  act  makes  no  provision 
obliging  the  donee  to  pay  anything  far  the 
improvements  on  land  donated  to  him. 

Dan.  W.  Jonu,  for  appellant,    Oompton 
(&  CompPm,  tot  i^pellee. 

I 

Fkb  CintiAU.  The  right  of  action  of  bbe 
appellee,  who  has  the  plaintiff  below,  rests 
upon  the  third  section  of  the  act  of  December 
23, 1840.  Manaf.  Dig.  §  4250.  But  thatpro- 
-Titfon  of  tbe  statute,  if  not  repealed  by  the 
act  of  January  11,  18&1,  was  repealed  by  tlie 
«ct  of  Jiarcb  14, 1879,  whicb  was  passed  be- 
fore the  plaintill'a  rights  acerued.  Tbe  Mt 
of  1840.  from  whioh  the  provision  referred  to 
was  taken,  was  the  first  statute. upon  tbe 
sut^ect  of  the  donation  of  lands  forfeited  to 
tiie  state  for  ttie  non-payment  of  taxes.  It 
provided  for  the  donation  of  the  state's  rtgbt 
to  suoii  lands  u|^n  the  oonditiond  thoreio- 
after  to  be  mentioned.  Then  foUows  tbe 
provision  under  consideration,  making  t^ 
donee  of  any  improvad  land  liable  to  the 
owner  of  the  improTements  in  double  the 
value  thereof,  to  be  recovered  by  the  owner 
by  Judgment  in  jMrsoMimagainst  the  donee, 
l^ia  liability  was  not 'a  condition  whicb 
oonld  in  any  event  defeat  the  title*  of  the 
tloiiee;  bnt  it  was  one  of  tbe  teitos.  or,  in 
tlM  language  of  the  statate»'  one  the  "con- 
ditions," upon  wbi4}h  ttte  state  parted  with 
its  interest  in  the  land.  The  act  of  1879  re- 
vised the  whole  subject  treated  by' the  aet 
of  1840.  It  follows  the  hitter  act.  with  some 
variations  in  granting  the  power  to  its  officen 
-to  donate  lands  forfeited  for  the  non-pay- 
ment of  taxes,  down  to  the  "conditions"  np- 
<n  which  the  grant  should  be  made,  when  a 
proviso  to  this  effect  was  added,  vie.,  "that 
sitch  donations  shall  be  granted  subject  to  the 
conditions  hereinafter  mentioned."  Kow, 
the  condition  of  paying  for  improvements  oh 
the  land  is  not  mentioned,  and  the  language 
of  the  proviso  does  not  permit  us  to  look  he- 
y'ond  tbe  act  itself  to  impose  other  termfe  or 
conditions  upon  the  donee.  The  improve- 
ments, therefore,  go  with  tbe  land,  witliout 
any  liability  upon  ttie  donee  to  pay  fur  them; 
and  the  plaintiff's  cause  of  action  falls,  even 
conceding,  which  we  do  not,  that  be  has 
stated  facts  which  would  warrant  a  recovery 
under  the  statute,  if  it  were  in  force.  Bevecse 
and  remand. 


Statb  «.  Skitii. 
(Supreme  Court  of  Arkanscu.    Haroh  8, 1890.) 

CaiMIKAI.  liAW— FOBMBB  COHYIOTION, 

One  who  bas  been  con viotad,  before  a  justloe 
of  tbe  peace,  of  an  aggravated  asMult,  and  fined 
and  imprisoned  therefor,  cannot  afterwards  be 
tried  on  an  indictment  for  assault  with  intent  to 
kill  f«r  tbe  same  offense,  nnder  Const  Ark.  art.  9, 
i  6,  which  provides  that  "no  person,  for  the  i 
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Ubariy." 

Error  tfrclreuK  ootirt.  liittto  Biv«r  oountf ; 
B.  D.  HcuinK,  Judge. 

W.B.AeUn»on,  AU^.C^en.,  Rnd  T.  D. 
Orautf^Myi,  tor  tbe  State.  /.  O.  BTead,  for 
appellee. 

Hvoazs*  J.  Tbe  nppeUee  wm  indieted 
with  assault  with  mtent  t*  Ml).  Hapteotted 
former  conviction  for  tbe  same  otTense,  set- 
'tjtog'aptoiiiBpleB  tfaHt,  ipon  a  charge  of  as- 
owlt  .vith  IriftARtto  kHl.  beforea  siagiBtrste, 
gi)i»iwing'Out«<Uiasaineta»B3xoUoB,  he  tad 
b««o  adjadgedndt  gniity  of  tbe  aesaolt  with 
intent  tokiU. and  was .dleckarged  firem  far- 
ther pMaectttioo  upua  said  <Aarge;'triat  lie 
wna  than  held  bftho  magiBtmte  for  trtal  for 
laaeattlt  aaA  b«tt«f y,  aad  was  convioted  ct  an 
aggmTRted  assaal*  for  the  mnwofleaM,  and 
ftaed'SfiO,  snlsenteneedto  ana-d^f^  impcto- 
■«nineitt.  Tbestttte  deararred  to  the  plea, 
itbe.deutnnrer  was  owaEruied.  and  the  etabe 
appealed.  WaBthepleaofformacconvicttan 
■good? ;  In  aaetioa  8,  ark,  i2i  of  tke  ooiutitu- 
■tiODiit'lft  provided  tiiat  "no  pcnwD,  lor  tbe 
aame  offense,  shall  be  twice  pat  in  jeepardjr 
Dt  Ufe  or  Ubertgr. "  la  State  w.  KlBii<ris,  iH 
iAxk.660,  it  was  atljud^^Ml  thataAeaurar  to 
la.ploa  id  fucmer  conricMon  vas  good;  wAare 
.aponaoiesaminatioB  befocea  justiae  of  tUe 
pMoe  upon  a  (dtarge  ot'OMiming.  Uie  delend- 
ttot  mtm  disahsrget).  but  was. bald  fair  and 
aoi)victed*of  ao  asaaiiit  and  battery,  aad  aft- 
judged  to  p^  a  dne  of  Bva  dDUMa.»ikt  WM9 
aflerwwnls  indieted  In 'tfas  .eiicuit  court  far 
naiaHng*.  foe  the  sacae  offense,  In  South- 
worUi  V.  Slate.  48  Aric.  270.  it  was. adjudged 
tfaat  aoa«yi«i,i9a  oC  petit  lancaoy.iin  a  JusttoB 
4f  the  pttaee'a  eoartt  would  bar  an  uuUctttmt 
f«r  grand  Jaroeny  for  the  sarae  offianae.  ba- 
onusa.  .npo  D  a  tiiiU  lOE  ei  t  lM»r  grtHid  or  peti  t  Isff- 
ceny»Uieaoottsed  Is  in  jeopardy,  and  tfae  "coft- 
atitutioa  prptccta  lifeaqd  liberty ^  *  *  fiooi 
baiag  twice  put  in  jeepardy."  The  court 
aaid>  in  this  ease:  "We  are  unwilling  toax- 
tesd  ttaa  deoiaion  in  StaLo  v.  NJvhols  ta  caseB 
of  Jaroeny."  While  the  dootriao  «£  this 
oMse  is  sattted  inourdeeiaions.and  wendhetre 
to  4^  aame,  we  are  of  tbe  opinion  that  tlie 
f  fouad  upon  wbieb  they  rest  is  tbe  above 
pcoviaioo o£  tlie  constitution,  that  "no  peiv 
•00,  for  thesaoie  offense,  shall  be  twice  put 
jeopardy  foe  life  or  liberty."  There  is  no  vio- 
lation of  tbis  proviaiun  in  trying  a  person  for 
a  higher. ofiEease.  who  has  b«w  previously 
■ttiml  for  a  ]o>wer  degree  of  tba  same  oftensti 
if  the  former  trial  did  not  jeopardize  life  or 
liberty.  We  therefore  adjudge,  in  this  case, 
that  the  defendant,  (appellee.)  hiiving  been 
convicted  of  aa  aggravated  assault,  flned  and 
imprisoned  upon  the  judgment  of  the  justice 
of  the  peace,  a  trlaluponthe  indictment  after- 
wards for  assault  witit  intent  to  iilll  for 
tbe  same  offense,  would  have  put  him  a 
second  time  In  jeopardy,  within  the  meaning 
of  the  constitution,  and  that  the  demurrer 
to  the  plea  of  former  convictioa  was  prop- 
•riy  overruled.    Affirmed. 


l^Hprtme  Covirt  ar  MUaouri.   March  88, 1800.) 

daws  AOAiHSS  DaosAAW*  Fjuntrta—ViaM  Ana 

Pbitatk  Cbsoitobs. 

Uudar  Bev.  SUHo.  1£7»,.  1 658,  providlnir  that 
"all  contraicts  which,  by  the  ootnmon  law,  are  joint 
only,  shaU  be conBtrtzed to  be  Joint  and  several," 
deiBMids  agatosfiaipsraiemkip  ace  sevsral  as  well 
'  as  jo(a«;  aod,  iiiid«r  oectlow  ISi,  ilH,  provtdjqg  fOr 
the  classlflcaUon  of  all  demands  against  the  estata 
of  a  decedent,  and  the  payment  of  the  demands  ao 
olaastfled  "pro  rata, "  accordta^  to  dossifloatien,  a 
denand  agisinat  s  parinerahjB  is  entitled  to  siaiM 
•qoaUjrwlth  the  iadividuAl  dsbta  of  one  of  ttte 
partners.  In  the  administration  (d'Us  estate. 

Appeal  fron  olrealt  eonrt,  BoebaaaB  ooun- 
't[f ;  .roeEPR  P.  ORrBB,  Judge. 

TMa  case  Wnb  submitted  to  tbe  Infial  coart 
■an  an  agreeei  statement  of  faets,  the  snbetan- 
Ual  parts  of  which  are  as  fatiows:  "Daring 
tbe  year  1882,  aitd  thei-eafter,  ap  to  tbe  tinre 
of  the  death  of  Madison  S.  Fartls,  the  said 
Madison  8.  Tarrls  'Mid  Miebael  Fsrris  were 
partners,  doing  business  in  Missoori  under 
the  Onn  name  at  M.  S.  Fapris  A  Co. ;  that 
during  tbe  tima  tJhey  w«re  so  in  partnerabip, 
-to-wit,  an  the  first  <tay  of  Potvuary,  1884, 
shM  firm  burrowtd  fiom  plalotiff,  for  usa  in 
'their  btiaineaa  as  such  partners,  the  som  of 
ten  tbodsaiKl  doUata,  and  gave  their  note 
therefor,  payable  b»  plainttif  oas  4lMf  after 
date,  which  note  is  on  file  with  thetranscript 
from  the  probate  court  of  Bachanan  county, 
sent  up  in  this  case-.  Chat  on  said  note  there 
wu  pidd.  aeptembor  14i».I8S4>  •8^075.83.  aad 
on  July  1.  I^i85.  «1.234.70i  whioh  said  pay- 
ments were  mads  by  Miebael  Farris,  as  ad- 
mlnististor  of  the  esUte  of  it.  6.  Farris  ft 
Co,,  and  as  diyldends  on  claims  allowed  by 
the  prohatf;court;  that  said  Michael  Farris, 
as  'Surviving  partner  of  said  firm,  waa  ap- 
potnted  and  quaUBed  as  administrator  of  said 

5artnership  estate  within  one  year  twfora 
anuary  80. 1884,  and  tbe  balance  due  on  said 
note,  ao  payinenta  having  been  then  nutda, 
was  dtiiy  presented  and  allowed  by  tbe  pro- 
bate court  of  Buchanan  county,  Missouri, 
against  «dd  partnership  estate;  that  John 
Farris  was  duly  appointed  and  qualified  as 
administrator  of  the  individual  estate  of  Mad- 
ison 6.  Farris  by  said  prohate  court,  and 
within  one  year  after  the  grant  of  letters  cC 
administration  on  said  individual  estate  this 
said  note  was  presented  for  allowance  agalnA 
said  indiTldual  estate,  subject  to  the  dividetid 
so  paid;  that  said  John  Farris  had  alreai!^ 
paid,  of  individual  claims  allowed  against 
eaid  individual  estate  wfthiu  said  (hst  year 
of  his  administration  other  than  the  one  ia 
controversy,  nearly  an  the  money  realised 
from  the  assets  of  said  estate,  and  there  is 
not  sufficient  of  said  assets  to  pay  in  addition 
on  the  claim  in  contest  a  per  'eent.  thereof 
equal  to  the  per  cent,  already  paid  on  said 
other  indivldnal  claims  so  allowed;  that  tfae 
individual  estate  is  not  sufficient  to  pay  more 
than  fifty  cents  onthedotlarof  thelndiridual 
Claims  fdlowed  within  the  Hrst  year  against 
said  individual  estate,  exclnsive  of  the  note 
or  elaiui  in  contest  in  this  suit;  that  tfae^wrt- 
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nenldpaaMto  taarre  been  about  extaanatcd, 
«>d  wQl  not  pay  more  than  50  per  cent,  on 
partnership  demandg;  that  the  partnership 
«Btato  of  said  M.  8.  Forris  &  Oo.  is  not  aufli- 
denk  to  pay  mora  than  fifty  per  cent.,  of  the 
elaima  allowed  againat  aaU  partnerstdp  es- 
tate; that  this  olaimaut  has  reeeiTcd  his  foil 
pro  rata  of  the  assets  o£  said  partnerahip  ee- 
tate.  the  aaaeta  of  said  partnership  eatale  be- 
ing fully  •xhamted;  that  said  Madison  S. 
Farria  died  in  1884."  The  ooart  ttaerenpon 
faand  for  plaintifC  for  U)e  amonntof  hia  dc- 
maBd  aa  a  olaim  of  the  fifth  dass  against  the 
estate  of  Madison  &  Farris,  but  sutqect  to  the 
priM  paynnat  of  the  Isdividnal  debts  of  that 
estate.  Flaintift  aippeals.  on  the  ground  that 
the  aliowance  of  ttte  demand  should  have 
been  ganeraU  and  pennltted  to  share  eqtuUly 
la  the  indiTiinal  estate  with  the  other  de- 
mands Against  it. 

Jamu  W.  Bopd  and  A.  D.  Kirk,  for  appel- 
lant.   3.  B.  Vinttfard,  for  respondeoL 

Bamslax,  J,,  (aftet  ttatinff  tha  faaU  as 
■issa.)  We  have  in  Miasoari  the  flsUowlng 
statnteB  ttearing  vora  or  less  directly  od  the 
^oestioDS  iHTolTed  in  this  esse,  (Bav.  St. 
1879:)  "Seo.658.  Ail  contracU'whioh.  by  the 
eoasmon  Uw»  are  Joint  only,  shall  be  ooo- 
straed  to  be  joint  and  seveoil.'  Sec.  669.  In 
caso  of  Mm  death  of  one  or  mora  of  the  joint 
obUgora  «c  promisoM,  tlie  joint  debt  or  con- 
tnet  shall  and  may  sarvivs  against  the  heirs, 
exqeutors,  and  sdaunistEatora  of  the  deoesaed 
obligor  orpfoBoisor^  as  woU  as  agiUnst  the 
siirTlr«rs.  ilec.  660.  WheaallttaeoMJewrsor 
promloon  sImII  die,  the  debt  er  contract  siioll 
sacTive  against  the  bein.  executors,  and  ad- 
ninistratars  of  all  the  deceased  joint  obligocs 
and  promiaora.  Sec.  661.  la  all  oases  o£  joint 
obli^tiona  and  joint  aasaoiptions  of  oopart- 
■era  or  others,  suits  may  be  brougbt  -  and 
proseeuted  against  any  one  or  more  of  those 
who  are  so  Jiabie."  "See.  666.  It  shnU  be 
lawful  for  every  eceditiorof  two  or  moce  debt- 
ors, joint  or  several,  to  eoaapound  with  any 
and  every  one  or  more  of  his  debtora  for  such 
sum  aa  be  oaay  see  fit.  and  to  release  him  or 
tbem  from  all  further  Uabilitgr  to  him  for 
such  indebtedness,  vrilhout  ieapiiiting  bis 
right  to  demand  and  eelkcttlte  balance  of 
Boeh  indebtedaeas  from  the  other  debuu-  or 
debtors  tbercof,  and  not  so  released;  pro- 
vided, that  so  such  release  shall  impair  the 
right  oi  any  debtor  of  sueh  indefotedneasi  not 
so  zeJeased,  to  iwveooctribiitioa  froai  hisco- 
debtora,  as  is  by  law  now  secured  to  him." 
These  aeetions  are  contained  in  the  general 
law  regarding  contracts  and  promises,  (chap- 
ter 19.  Bev.  St.  1879:  chapter  39,  Bev.  <St. 
18S9.)  By  thoee  governing  the  administm- 
tioa  of  estates,  it  is  further  provided  that  all 
desMods  i^aiast  the  estate  of  any  deceased 
person  shall  be  divided  Inlosix  classes,  (Bev. 
St.  1879,  §  184:  Bev.  St.  1889.  §  183;)  and 
paid  in  the  order  io  whioh  they  are  classed; 
that  n«4vinaiMi  of  one  class  shall  be  paid  un- 
til all  pcevieua  classes  be  satis  Qed,  and,  if 


tfaeie  be  not  sufficient  to  pay  the  whole  ofany 
one  class,  such  demands  stall  be  paid  in  pro- 
portion to  their  amounts,  (Bev.  St.  1879,  8 
212;  Bev.  St.  1889.  §  209:)  and  that  "any 
person  having  a  demand  against  an  estate 
may  establish  the  same  by  tiie  judgment  or 
decree  of  some  court  of  record,  in  the  ordinary 
coiime  of  proceeding,  and  exhibit  a  copy  at 
such  Judgment  or  decree,  and  shall  also  ex- 
hibit copies  of  all  judgments  and  deorees  ren- 
dered in.  the  life-time  of  the  deceased  to  the 
probate  court,"  (Bev.  St.  1879,  §  191.)  We 
tkvink  the  legislative  intent  to  have  demaods 
againat  a  partnership  allowed  an  equal  share 
with  those  against  the  individual  in  admin- 
istering Ute  estate  of  any  one  of  the  partners 
is  made  suiBcientlyolear  by  the  statutes  men- 
tioned to  obviate  the  necessity  of  entering  on 
a  discnssien  ot  the  relative  priorities  of  indi- 
Tidual  and  partnership  demands  against  tlie 
firm  and  individual  estates  an  a  part  of  tlie 
genend  Anterictm  common  law.  The  latter 
subject  is  yet  one  of  great  difficutty.  in  spite 
of  the  learning  that  has  been  so  often  brougbt 
to  bear  to  eluoidate  it.  Happily  our  tma 
statutes  and  former  rulings  have  made  It 
measurabiy  dear  that  with  us  denuusde 
against  a  partaenitip  are  several,  as  well  as 
joint,  both  at  law  and  in  equity,  and  thattjbe 
partneisblp  creditor  may  resort  to  tiie  sep- 
arate estate  of  a  partner  on  an  equality  wMi 
the  separate  creditors  in  such  acaseas  is  luce 
presented.  We  fully  approve  the  views  eoc- 
piwsed  in  Shackelford's  Adm'r  v.  Clark,  78 
Mo.  491,  in  relation  to  this  general  subject, 
and  coQBider  them  as  painting  logieally  to  the 
reau^  we  aanounoe.  See,  also,  £^ten  v. 
Walsh.  4a  Mo.  272. 

.  The  trJMl.  oiNi<t  evidently  felt  itself  bound 
-to  folk>w  the  roliiig  ot  the  Kansas  City  court 
of  appeala  in  Level  v.  Farris,  24  Mo.  App. 
445,  which  is  not  i«  harmony  with  the  oqq- 
olusioni  we  have  reached.  The  judguient  is 
reversed,  and  cavee  remanded  foe  further  pro- 
ceedings, in  eonfonnity  to  this  «{>inioo;  all 
the  judges  assenting. 


JAfKSON  «.  McLBiJf'a  Ex'iB). 
(BuprerM  Ctntrt  of  Mtmowi.    litinsh  10, 1«9U) 

Ooimuws— PcBuc  rwLtoT— EkjuiTT— Aoootnrt- 
mo. 
X  and  M.  enteted  into  a  pattiiBrsbip  for  the 
oonatraotioa  of  a  railroad,  and  in  their  own  names, 
aod  tbe  nameei  of  their  clerks,  as  8to<^taolder8, 
formed  a  railroad  corporation,  the  capital  stock 
of  wUob  was  to  be  used  and  ooiltrolled  by  J. 
and  M.  to  aecomplish  tbs  ends  of  Ute  partaer- 
sblp.  The  eorporation  then  issued  its  bonds, 
ana  executed  a  deed  of  trust  on  its  franchise  and 
property  to  secure  them.  Afterwards  the  oor- 
-poration.  under  the  direction  of  J.  and  IL,  eateied 
into  a  oofttract  with  the  partnership  by  which  the 
latter  agreed  to  construct  the  road,  ana  the  corpo- 
ration arreed  to  gfive  the  partnership  therefor  ail 
tbe  boDds,  BtoOk,  donations  of  land,  tnbaoriptiona, 
and  snbaidies  that  might  oome  into  its  poaaeaeion. 
Meld,  that  the  contract  was  contrary  to  public 
policy  and  void,  and  a  court  of  equity  wiU  not  com- 
I>el  an  aooonnting  by  one  of  the  partners  to  his  oe- 
pEtrtner  of  the  pnoftts  cealited  thereunder. 
a^OLar,  J..di8«,ntU«.^^^^^  byL-OOgle 
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Appeal  from  St.  Louis  circuit  court;  Obo. 
W.  LuBXE,  Judge. 

John  M.  Dickson,  for  appellant.  Boteell 
A  Ferriss,  for  respondents. 

Bbace,  J.  This  is  an  action,  in  the  nat- 
ure of  a  bill  in  equity,  for  the  settlement  of 
partnersl)ip  accounts.  A  demurrer  to  the 
bill  was  sustained,  the  bill  dismissed,  and 
judgment  rendered  for  the  defendants,  from 
which  plaintiff  appeals.  The  bill,  which  is 
very  lengthy,  in  substance  charges  that  in 
March,  1885,  the  plaintiff  and  the  said  James 
H.  McLean  entered  Into  a  copartnership 
agreement  to  build  two  railroads  in  the  state 
of  Illinois,  to  be  operated  together  when  com- 
pleted as  one  continuous  line,  and  for  this 
purpose  to  form  railroad  corporations  under 
the  laws  of  Illinois ;  the  capital  stock  to  be 
owned  by  plaintiff  and  the  said  McLean  in 
equal  parts;  the  said  McLean  to  furnish  the 
means  necessary  for  the  construction  of  the 
first  25  miles,  and  the  plaintiff  to  take  charge 
and  direct  the  construction  thereof.  That 
said  corporation  so  to  beorganized  should  issue 
bonds  to  be  secured  by  mortgage  or  deed  of 
trust  on  all  its  property  and  franchises; 
and,  on  the  completion  of  the  said  flrst  25 
miles,  first  mortgage  bonds,  or  tlie  proceeds 
thereof,  to  the  amount  of  815,000  per  mile, 
and  stock  to  the  amount  of  916,000  per  mile, 
should  be  delivered  to  said  partnership,  when 
there  should  be  a  statement  and  settlement 
of  the  accounts  of  said  partnership  to  that 
date,  and  in  such  settlement  the  said  McLean 
should  reoei  ve  from  the  proceeds  of  said  bonds, 
or  in  bonds  themselves,  at  his  option,  at  a 
valuation  of  85  cents  on  the  dollar,  the  amount 
of  his  cash  advances  and  inteivst,  the  remain- 
der of  said  stock,  lx>nd8,  and  the  proceeds 
thereof,  to  be  equally  divided  between  plain- 
tiff and  the  said  McLean.  It  was  further 
agreed  that  all  donations  of  lands  and  sutt- 
seriptions  to  said  rnilroad  from  cities,  towns, 
townships,  counties,  or  persons  should  inure 
to  the  benefit  of,  and  become  the  prop<>rtyof, 
said  partnership,  and  to  be  accounted  for  in 
said  settlements.  In  pnrsuance  of  said  agree- 
ment, the  said  partnership  firm,  in  the  name 
of  plaiotifl  and  certain  clerks  and  employes 
of  the  said  McLean,  as  stockholders,  was  in- 
corporated, under  the  laws  of  the  state  of 
-Illinois,  as  the  Carbondale,  Metropolis  &  Pa- 
ducah  Bailway  Company,  with  a  capital  stock 
of  $1,000,000,  "to  be  used  and  controlled  by 
plaintiff  and  the  said  McLean  as  an  adjunct 
for  the  accomplishment  of  the  enterprise  for 
which  said  partnership  wns  formed;  and 
thereupon,  by  its  nominal  ofiicers,  the  said 
copporation  executed  Its  deed  of  trnst  convey- 
ing all  its  property  and  franchises  to  plaintiff 
and  the  said  McLean  to  secure  the  payment 
of  1,000  bonds  of  $1,000  each;  that  there- 
after said  oorporalton,  under  the  direction  of 
plaintiff  and  the  said  McLean,  and  in  aid  of 
their  original  scheme  for  making  for  them- 
selves the  entire  profit  to  he  earned  from  the 
construction  of  said  road,  entered  into  a  con- 
tract with  the  said  partnership  concern,  in 


the  name  of  certain  parties  acting  for  said 
copartnership  concern,  by  which  said  concern, 
in  the  name  of  said  parties,  agreed  to  con- 
struct said  railroad  for  the  whole  of  the  bonds, 
stock,  and  donations  of  land,  and  subscrip' 
tions,  and  all  subsidies  that  might  come  into 
the  possession  of  said  company;  the  said  Me- 
Lean  to  provide  the  means  for  carrying  on 
the  work  of  construction,  and  to  handle  the 
bonds  at  not  less  than  85  cents  on  the  dollar. 
That  these  parties  representing  said  copart- 
nership concern  in  said  contract  were  finan- 
cially irresponsible,  and  signed  said  agree- 
ment at  the  request  of,  and  as  the  agents  of, 
plaintiff  and  defendant's  testator.  Tiiat  aft- 
erwards the  plaintiff  and  the  said  McLean,  . 
by  virtue  of  said  contract,  carried  on  the  work 
of  constructing  said  railroad  under  said  con- 
tract until  about  the  7th  of  November.  1885, 
when  the  plaintiff  was  by  his  said  partners 
unwarrantably  excluded  from  the  said  part- 
nership concern,  and  from  all  control  of  its 
business.  That  thereafter  25  miles  of  said 
road  was  approximately  completed  under  said 
contract.  That  the  assets  of  said  company 
and  of  said  partnership  are  in  the  hands  of 
the  said  McLean.  That  by  virtue  of  said 
contract  he  lias  received  $376,000,  the  pro- 
ceeds of  the  sale  of  the  first  mortgage  bonds 
of  said  railroad  company,  and  other  large 
amounts  in  cosh,  labor,  land,  and  bonds gfiven 
as  subscription  and  subsidies  In.  aid  of  said 
enterprise;  making  a  large  amount  in  excess 
of  the  cost  of  the  constmction  thereof.  Titat 
the  said  McLean  has  possessifon  of  all  the 
books  and  aoooonts  of  said  partnership,  and 
has  refused  torecognfM  the  rights  of  plHlntiff 
as  a  partner,  or  render  him  any  account  of  bis 
interest  in  such  profits;  and  prays  for  an  ac- 
count, ttie  appointment  of  a  reoelver,  eto. 

The  profits  which  the  plainUff  in  his  bill 
taka  the  court  to  take  an  account  of,  and  out 
of  which  he  asks  that  a  share  ba  ascertained 
and  rendered  him,  he  alleges,  grew  out  of  a 
contract  which  he  and  bis  partner  made  with 
a  corporation  created  by  the  state  of  Illinois, 
of  which  be  and  his  partner  were  in  fact  the 
owners.  Combining  within  themselves  the 
multifarious  relations  of  stockholders,  mort- 
gagees, directors,  and  officers,  with  the  ple- 
nary powers  with  which  these  relations  in- 
vested them,  they  enter  into  a  contract  with 
themselves  to  construct  a  railroad  by  which 
all  the  assets  of  the  corporations  are  to  be 
transferred  to  them  as  aconsideraliion  for  the 
constmetlon  of  the  road.  As  a  corporation, 
they  issue  to  themselves  certificates  of  stock, 
and  issue  first  mortgage  bonds,  solicit  and 
obtain  subscriptions  in  money,  lands,  work, 
ami  bonds,  from  cotmties,  towns,  and  cities. 
As  directors  and  officers,  they  deliver  these 
assets  to  themselves  as  contractors.  As  con- 
tractors, they  go  upon  the  market,  sell  a  part 
of  the  bonds,  convert  the  subscriptions  into 
cash,  and  make  a  large  profit;  and  this  is  the 
profit  which  a  cuart  of  equity  is  asked  to  ap- 
portion bet  ween  these  schemers.  That  it  wul 
not  assist  one  who,  in  the  operation  of  each 
a  scheme  as  this,  may  have  been  taken  ad- 
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vantage  of  by  his  partner,  who  may  bave 
obtained  more  than  bis  portion  of  tbe  com- 
mon spoil,  would  seem  to  be  demanded  by 
the  plaineet  dictates  of  a  public  policy  that 
would  foster  ordinary  common  honesty.  As 
a  corporation,  these  parties  owed  to  tbe  peo- 
ple of  the  great  commonwealth  which  gave  it 
corporate  existence ;  to  the  people  along  its 
line  who  gave  their  means  to  assist  in  its  con- 
struction ;  to  those  who  might  become  stocic- 
holders  on  the  faith  of  its  value;  and  to  their 
eatuU  gtta  trustent,  tbe  purchasers  of  its 
bonds, — the  duty  of  getting  for  them  the  best 
road  possible  for  the  least  amount  of  money. 
The  natural  promptings  of  self-interest  to 
them  as  contractors,  on  the  other  tiand,  was 
to  get  the  most  money  possible  for  the  least 
road.  No  fair,  honest  contract,  as  a  rule, 
could  be  expected  from  such  a  conflict  of  duty 
and  interest.  Therefore,  courts  of  equity  re- 
fuse to  enforce  sucli  contracts,  or  to  assist  a 
party  to  recover  the  spoil  that  may  have  been 
secured  by  the  execution  of  such  a  contract. 
Without  stopping  to  inquire,  in  a  given  case, 
whether  a  fraud  has  actually  been  perpetrated 
or  not.  the  law  leaves  tbe  parties  where  it 
finds  them.  Tbe  conclusion  reached  by  the 
trial  court  In  this  case  is,  we  think,  amply 
sustained  by  the  principles  announced  and 
maintained  in  the  cases  cited  by  counsel  for 
the  respondent  in  their  brief.  The  judgment 
of  the  circuit  court  Is  affirmed.  All  concur, 
except  Babolat,  J.,  dissenting. 


Cbxw  et  al.  v,  KblIiBB. 

(Supreme  Court  of  Miseouri.    Harob  10, 1890.) 

Wiii.9 — CoKSTBDonoN— NjiTuaa  or  Ebt^tb — Ra- 

KXINDKBS. 

Testator  deviBed  all  his  real  estate  to  Us 
wife  for  life,  with  power  to  convey  one  undivided 
balf  thereof  in  fee-simple  absolute.  The  will  then 
provided  that  the  other  undivided  one-half  should 
go  in  equal  parts  to  certain  devisees,  "to  have 
and  to  hold  m  said  parts  unto  them  as  tenants 
in  oommon,  to  them  and  their  heirs,  forever; 
bnt  tbe  said  devisees  are  not  to  take  possession 
of  their  said  parts  until  the  death  of  [the  wife] 
and  upon  her  death  [the  deviseesj  shall  take  said 
parts  BO  devised;  *  *  *  and,  in  case  either  of 
uiem  shall  die  before  [the  wife,]  then  the  heirs  of 
snch  person  so  dying  shall  take  his  or  her  portion 
■o  devised. "  Held,  that  the  devisees  took  a  re- 
minder in  fee  free  from  any  condition,  and,  in 
event  of  the  death  of  one  of  them  before  the  wife, 
his  heirs  took  his  portion  by  descent,  and  not  as 
purchasers. 

Appeal  from  St.  Louis  circuit  court;  L.  B. 
Valuaht,  Judge. 

This  was  an  action  for  specific  perform- 
ance brought  by  Clara  B.  Chew  and  others 
against  John  A.  Keller.  There  was  judg- 
ment for  defendant,  and  plaintiffs  appealed. 

S.  M.  Nichols,  for  appellants.  Boyle, 
Adama  dt  MoKeighan,  for  respondent. 

Black,  J.  This  suit  has  for  its  object  the 
specific  performance  of  a  contract  for  the 
sale  of  the  two-ninths  of  the  undivided  one- 
half  of  i\fa  described  real  estate  situate  in  the 
city  of  St.  Louis.  Tbe  plaintiffs  are  the  ven- 
dors, sad  the  defense  is  that  they  have  no 


title  to  the  property;  and  whether  they  have 
any  title  depends  upon  the  construction  to 
be  given  to  the  will  of  Jesse  G.  Lindell,  who 
died  in  February,  1858,  the  will  being  dated 
in  January  of  that  year.  Jesse  O.  Lindell 
left  a  large  landed  estate  of  the  assessed 
value  of  9600,000,  incumbered  by  mortgages 
to  the  amount  of  956,000.  He  left  a  widow, 
Jemima  Lindell,  but  no  children.  By  his 
will  he  devised  all  of  his  property,  real  and 
personal,  to  his  wife  for  life,  giving  to  her 
power  to  mortgage  any  of  it,  to  renew  mort- 
gages, and  to  make  leases  for  a  term  not  ex- 
ceeding 40  years.  It  then  provides:  "And  I 
further  declare  it  to  be  my  will  that  the  said 
Jemima  shall  have  power  to  dispose  of  one 
equal  undivided  half  of  all  my  real  estate,  im 
fee-simple  absolute,  by  her  will,  to  whomso- 
ever she  may  think  fit;  and,  if  she  shall  die  in- 
testate, then  said  equal  undivided  half  of  my 
real  estate  shall  descend  to  her,  the  said  Je- 
mima Lindell's,  heirs  at  law.  And  I  further 
devise  and  bequeath  the  other  equal  undivid- 
ed half  of  my  real  estate  unto  Levin  Baker 
two-ninths  thereof.  Eliza  Lindell  one  and  a 
half  ninth  thereof,  Mary  Lindell  one  and  a 
half  ninth  thereof,  Sarah  Coleman  one-ninth 
thereof,  Bobert  Baker  one-ninth  thereof, 
Hetty  Collins  one-ninth  thereof,  Peter  Lin- 
dell, Jr.'s  two  sons,  Jesse  and  Peter,  each  one- 
half  of  one-ninth  thereof,  to  have  and  to  hold 
in  said  parts  unto  them,  as  tenants  in  com- 
mon to  them  and  their  heirs,  forever;  but 
the  said  devisees  last  named  are  not  to  take 
possession  of,  or  be  entitled  to  enter  into  pos- 
session of,  their  said  parts  undivideti,  of  the 
undivided  half  of  my  said  real  estate,  until 
the  death  of  the  said  Jemima  Lindell ;  and 
upon  her  death  the  said  devisees.  Levin 
Baker,  Eliza  Lindell,  Mary  landell,  Sarali 
Coleman,  Robert  Baker,  and  Hetty  Collins, 
my  nephews  and  nieces,  and  Jesse  and  Peter 
Lindell,  my  grand-nephews,  last  named.  shiJl 
take  the  said  parts  so  devised  to  them,  re- 
spectively, as  tenants  in  common;  and,  in 
case  either  of  tliem  shall  die  before  the  said 
Jemima,  then  the  lieirs  of  such  person  so  dy- 
ing shall  take  his  or  her  portion  so  devised." 
A  subsequent  clause  gives  the  wife  power  to 
sell  real  estate,  to  pay  off  mortgages  which 
may  not  be  renewed  or  paid  by  giving  new 
mortgages,  and  then  states:  "And,  if  such 
sales  are  made  for  such  purposes,  then  the 
real  estate  remaining  after  such  sales  shall 
pass  to,  and  be  devised  In,  the  manner  above 
spedfled;  one-half  thereof  going  to  the  said 
Jemima  and  her  heirs  absolutely,  and  the 
other  half  thereof  to  the  said  other  devisees 
at  tbe  death  of  the  said  Jemima  and  their 
heirs,  in  the  manner  and  form  a.<i  above  speo- 
ifled."  Levin  Baker,  to  whom  was  devised 
two-ninths  of  one-hall  in  remainder,  was 
married,  and  had  one  child  at  the  date  of  the 
will.  He  was  adjudged  a  bankrupt  in  1876, 
and  his  interest  in  the  property  in  question 
was  sold  by  his  assignee  in  bankruptcy  in 
1881,  and  he  died  in  1883,  leaving  a  son  and 
two  daughters,  who  are  the  plaintiffs;  the 
daughters  being  joined  in  this  suit  by  their 
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husbands.  Jemtma  Lindell  survived  Levin 
Baker.  Tbe  daim  of  the  plaintiffs  is  tliat. 
•0  their  father  died  during  the  life  of  Jemi- 
ma Lindell,  the/  take  as  purchasers  under 
the  will,  and  not  by  descent  from  their  fa- 
ther. If  this  be  the  true  meaning  of  the  will, 
then  they  are  the  ownei^  of  the  two-ninths 
of  the  nndivided  one-half  of  the  prc^erty  in 
suit. 

There  can  be  no  doubt  but  Levin  Baker 
took  an  estate  in  remainder  by  the  Lindell 
will,  and  the  first  inquliy  is  whether  it  was 
vested  or  contingent.  The  vested  or  contin- 
gent character  of  a  remiiinder  is  determined, 
not  by  the  uncertainty  of  enjoying  ttie 
possession,  butby  th^  uncertainty  of  the  vest- 
ing of  the  estate.  Says  Kent,  a  vested  re- 
mainder is  a  fixed  Interest,  to  take  effect  in 
possession  after  a  particular  estate  is  spent. 
It  is  the  present  capacity  of  taking  effect  in 
possession,  if  the  possession  were  to  become 
vacant,  and  not  the  certainty  that  the  posses- 
sion will  Ijecome  vacant  before  the  estate 
limited  in  remainder  determines.  That  dis- 
tingnishes  a  vested  from  a  contingent  re- 
mainder. 4  Kent,  Gomm.  208;  2  Waalib. 
Real  Prop.  (4th  £d.)  547.  And  so  it  whs 
held  by  this  court  in  Jones  v.  Waters,  17  Mo. 
687.  The  law  favors  vested  estates,  and, 
where  tliere  is  a  donbt  iis  to  whether  tlie  re- 
mainder is  vested  or  contingent,  the  courts 
will  construe  It  as  a  vested  estate.  Collier's 
Will,  40  Mo.  287.  Adverbs  of  time,  as 
"when,"  "there,"  "after,"  "from,"  and  Mke 
expressions,  do  not  make  a  eontingency,  but 
mettiy  denote  the  commencement  of  the  en- 
joyment of  the  estate.  4  Kent,  Comm.  (lltb 
Ed.)  230,  note;  Doe  v.  Considfne,  6  Wall. 
458.  The  expressions  that  they,  Levin 
Baker  and  otiiers,  are  not  to  take  possession 
of  the  property  devised  "until  tbe  death  of 
Jemima  Lindell. "  and  that  "upon  her  death" 
the  devisees  shall  take  the  parts  as  tenants  in 
common,  all  relate  to  the  times  when  tlie  dev- 
isees shall  have  possession,  and  have  noth- 
ing to  do  with  the  vesting  at  tlie  estate. 
There  can  be  no  doubt  but  Levin  Baker  took 
a  Tested  fee  in  remainder.  There  can  be  no 
remainder  limited  after  an  estate  in  fee, 
though  there  may  be  a  future  use  or  execu- 
tory devise.  One  class  of  executory  devises 
is  where  the  devisor  parts  with  his  whole 
estate,  but,  upon  some  contingency,  qualifies 
tbe  disposition  of  it,  and  limits  an  estate  on 
that  contingency.  4  Kent,  Comm.  2^. 
Though  Levin  Baker  did  take  a  vested  fee  in 
remainder,  still  it  was  competent  for  the  tes- 
tator to  limit  an  estate  upon  that  fee,  to  take 
effect  in  the  event  that  he  died  before  Jemi- 
ma Lindell,  the  life-tenant.  The  words  of 
tbe  will  relied  upon  by  plaintiffs  for  such  a 
conditional  limitation  in  their  favor  are: 
"And,  in  case  either  of  them  shall  die  before 
tbe  said  Jemima,  then  the  heirs  of  such  per- 
son so  dying  shall  take  his  or  her  portion  so 
devised."  The  real  question  is  wliether  the 
testator  ased  tbe  word  "heirs"  in  this  clause 
of  the  will  for  the  purpose  of  introducing 
new  objects  of  his  bounty,  so  that  the  per- 


sons answering  tbe  description  of  heirs  of 
Levin  Baker  will  take  as  purchasers,  or 
whether  he  used  the  word  as  one  of  limit- 
ation, as  he  evidently  does  in  a  preceding 
clause  of  the  same  devise.  We  may  here 
mention,  as  guides,  some  of  the  established 
rales  of  constrnotion.  The  first,  and  to  which 
the  others  are  aids,  is  that  effect  should  be 
given  to  the  intention  of  the  testator,  and  tbe 
words  used  are  to  i>e  understood  In  the  sense 
indicated  by  the  whole  instrument.  Tlie 
word  "heirs"  will  be  considered  as  a  word  of 
limitation,  and  not  of  purchase,  unless  the 
will  shows  clearly  that  it  is  used  to  designate 
a  new  class  of  benefictarieo.  2  Wastib.  Keal 
Prop.  (5th  Ed.)  654;  Landon  v.  Moore,  45 
Conn.  4Si2;  Thurber  v.  Ohambens,  66  K.  T. 
42;  Linton  v.  Laycook,  83  Ohio  St.  136.  So 
the  word  "heirs"  will  be  held  to  mean  "child" 
or  "dtUdren  "  when  necessary  to  carry  out  the 
clear  intention  of  the  testator.  Haverstiek's 
Appeal,  108  Pa.  St.  894.  Indeed,  these  rules 
apply  as  well  to  deeds  as  to  wills.  Bines  v. 
Mansfield,  96  Mo.  394,  9  S.  W.  Bep.  79H; 
Waddeil  V.  Waddell,  12  6.  W.  Rep.  349. 
Again,  an  estate  in  fee  created  bya  will  can- 
not be  cut  down  or  limited  by  a  subsequent 
olanse,  unless  It  is  as  clear  and  decisive  as 
the  language  of  the  clause  which  devises  tlie 
real  estate.  Freeman  v.  Ooit,  96  K.  Y.  68; 
Byrnes  v.  StilwelJ,  108  K.  Y.  453. 9  IsT.  £. 
Bep.  241;  Landon  v.  Moore,  supra. 

In  the  will  before  us  tlie  testator  gives  to 
his  wife  and  her  heirs  the  one-half  of  his 
real  estate,  and  to  her  he  gives  a  life-estate 
In  the  whole  of  bis  property,  with  power  to 
renew  existing  aiid  to  make  new  mortgages, 
and  to  make  leases  not  exceeding  40  years  in 
duration.  He  then  disposes  of  tbe  other  half 
by  dividing  it  into  ninths,  and  here  it  is  well 
to  recall  portions  of  the  language  used.  He 
says:  "I  further  devise  and  bequeath  the 
other  equal  undivided  h;ilf  of  my  real  estate 
unto  Levin  Baker  two-ninths  thereof,  Eliza 
Lindell  one  and  a  half  ninths  thereof,  *  •  * 
to  have  and  to  hold  in  said  parts,  unto  them 
as  tenants  in  common,  to  them  and  their 
heirs  forever;"  but  the  said  devisees  "are 
not  to  take  possession  or  be  entitled  to  enter 
into  possession"  until  the  death  of  said  Je- 
mima Lindell;  "and  upon  her  death  the  said 
devisees  [naming  them  again]  shall  take 
the  said  parts  so  devised  to  them,  respective- 
ly, as  tenants  in  common;  and,  in  case  either 
of  them  shall  die  before  Jemima,  then  the 
heirs  of  such  so  dying  shall  take  hie  or  her 
portion  so  devised."  Stronger  language 
could  not  have  been  used  to  show  and  dis- 
close a  purpose  and  intent  to  confer  upon 
Levin  £^ker  and  the  other  named  persons 
an  absolute  and  unconditional  fee.  The  es- 
tate is  given  to  "them  and  their  beirs  for- 
ever." This  expression,  though  unneces- 
sary to  create  a  fee,  is  an  appropriate  one  for 
that  purpose;  and  that  the  word  "heirs"  Is 
here  used  in  its  ordinary  legal  sense,  aa  one 
of  limitation  only,  cannot  be  doubted.  Tlie 
testator  seems  to  have  supposed  it  necessary 
to  point  out  the  time  when  thosei  devisees 
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Bbould  enter  into  and  enjoy  poneasion  of  the 
property,  and  this  time  be  fixes  at  the  death 
of  Jemima  LindeU.  To  Iiia  mind  this  was 
of  prime  importance,  for  he  fixes  the  time  by 
stating  it  in  a  negative  and  aflBrmatlTe  form 
of  expression.  With  tbds  matter,  made  so 
prominent,  tt  was  but  natural  that  lieshould 
make  some  provision  in  case  any  of  ttie  dev- 
isees  died  before  the  date  at  which  they 
should  take  possession,  and  this,  too,  with- 
out intending  to  snbatitote  a  new  class  of 
beneBdarles.  Wlien  he  says,  in  case  either 
of  tbem  sliaU  die  before  the  life-tenant,  tiie 
heirs  of  such  person  so  dyin«r  sImU  take  his 
or  her  portion,  he  is  speaking  in  affirmation 
of  what  lie  said  al  the  beginning  of  the  par- 
agraph, where  be  gave  to  the  named  persons 
an  alosolute  and  unqualified  fee  in  remainder. 
The  word  "heirs"  seems  to  lie  ased  in  the 
same  sense  in  both  cases.  Certain  it  is  we 
have  here  a  fee  created  by  the  use  of  strong 
and  appropriate  words  to  begin  with,  and  it 
should  not  be  cut  down  to  a  defeasible  estate, 
unless  the  testator  has  dearly  declared  that 
to  be  his  intention.  That  intention  is  not 
disclosed  by  the  clause  relied  apon  by  the 
plaintiffs,  for  it  must  be  read  in  connection 
with  the  preceding  portion  of  the  same  de- 
vise. Taking  the  entire  paragraph  together, 
it  cannot  be  said  to  have  been  the  Intention 
of  ttie  testator  to  bring  forward  the  heirs  of 
l«vin  Saker  as  substituted  tjenefieiaries  in 
case  he  shall  die.  before  Jemima  Undell. 
They  are  only  mentioned  as  taking  by  de- 
scent from  their  father,  and  the  will  does  not 
omitemplate  that  they  are  to  take  as  substi- 
tuted devisees.  It  may  be,  and  doubtless  is, 
true  that  much  tliat  is  said  in  tills  will  was 
unnecessary,  because  the  law  would  supply 
what  Is  said  in  several  instances;  but  in  con- 
struing  the  will  we  must  take  it  as  a  wiiole, 
and  ttwn  determine  the  intention  of  the  tes- 
tator. Many  arguments  may  be  made  on 
the  one  side  and  ttie  other,  based  upon  a  con- 
sideration of  the  situation  in  life  of  the  per- 
80IM  who  were  made  beneficiaries  in  this 
will,  but,  after  all,  such  arguments  will  be 
found  to  be  pure  speculations  and  unreliable 
guides.  Counsel  for  appellants  has  collected 
and  presented  in  his  able  brief  a  vast  num- 
ber of  authorities,  and  one  or  two  of  them 
may  be  noticed  here,  though  th^  have  all 
been  examined.  In  Tillman  t.  Davis,  95  N. 
Y.  17,  the  testatrix  directed  her  executors  to 
set  ofC  one-half  of  iter  estate  for  the  use  of 
her  husband  during  his  life,  and  provided 
that  this  half  should  be  divided  into  seven 
equal  parts,  and  as  to  these  parts  the  will 
says:  "I  give,  devise,  and  bequeath  one  of 
said  equal  seven  parts  of  one  of  said  two 
equal  parts  to  each  of  the  following  persons 
and  their  heirs,  [William  N.  Davis  is  men- 
tioned as  one,]  the  heirs  of  any  or  either  of 
the  foregoing  persons  who  may  die  before 
my  said  husband  to  take  the  share  which  the 
peEBMt  or  peraoDs  so  dying  would  have  taken 


if  living."  Davis  died  before  the  husband 
of  the  testatrix,  leaving  a  will  whereby  be 
devised  his  interest  in  the  property  so  be- 
queathed to  him  to  his  wife,  and  the  wife  of 
Davis  came  forward  as  a  claimant  under  her 
hiisliaiid's  will.  It  was  held  to  be  immate- 
rial whether  Davis  took  a  vested  or  coiitin« 
gent  interest,  because,  whatever  it  was,  it 
terminated  at  his  death.  In  that  event,  says 
the  court,  it  is  quite  clear  that  bis  heirs  were 
to  take  by  substitution  in  his  place  under  the 
will  of  the  testatrix.  That  case  gives  sup- 
port to  the  construction  contended  for  by 
the  appellants  in  the  case  at  bar.  But  It  is 
to  be  remembered  the  testatrix  constituted 
her  executors  trustees,  and  vested  the  title 
in  them,  with  directions  to  convert  the  prop- 
erty into  money,  and  distribute  the  proceeds. 
Where  property  is  by  will  vested  in  trustees, 
with  directions  to  convert  the  same  into 
money,  the  directions  for  carrying  the  active 
trust  into  execution  determine  largely  the 
charactei-  of  the  estate  which  the  devisees 
take.  In  Buck  t.  Paine,  75  Me.  683.  the 
testator  gave  the  one-lialf  of  his  estate  to 
trustees,  to  have  and  to  hold  "for  the  eqaal 
use  and  benefit  of  my  two  grandchildren, 
Thomas  and  iSusan  Rich.  *  *  *  for  the 
term  of  ttuee  years,  at  the  end  of  which  tins 
the  trust  shall  cease,  and  each  one's  share 
shall  than  go  to  said  children,  respectively." 
The  trustees  were  given  full  power  to  sell 
and  convey.  A  subsequent  dause  provides: 
"If  either  of  said  cMldren  die  before  the  trust 
ceases,  his  or  bar  legal  heirs  shall  be  substi- 
tuted in  place  of  deceased  in  every  respect. " 
Susan  died  testate  within  the  three  years, 
and  the  question  was  whether  the  estate 
passed  by  her  will  to  her  devisees.  It  was 
held  the  words  of  the  will  created  an  equi- 
table vested  fee  in  Susan,  but  subject  to  a 
ounditiori,  and  that  her  death,  during  the 
continuance  of  the  trust,  defeated  the  fee. 
and  the  devise  only  took  effect  as  an  execu- 
tory devise.  The  opinion  in  that  case  gives 
a  concise  and  very  clear  statement  of  the  law ; 
but  it  will  be  seen  thesnbstltutionalolauseof 
the  will  is  too  clear  to  admit  of  doubt,  and 
there  is  nothing  in  other  parts  of  the  will  to 
modify  the  cleHr  import  of  tbe  words  used. 
Enough  has  been  said  to  verify  the  remarks 
made  in  Preston  v.  Brant,  96  Mo.  556,  10  & 
W.  liep.  7ti,  where  it  is  said:  "It  may  be 
said  that,  in  construing  wills,  precedents  are 
of  but  little  value,  except  in  so  far  as  they 
may  be  like  the  case  in  hand,  and  except  in 
so  far  as  they  formulate  and  lay  down  rules 
to  be  applied  alike  in  the  construction  of  all 
wills."  The  circuit  court  held  that  Levin 
Baker  took  a  remainder  in  fee  free  from  any 
condition,  and  this  we  believe  to  be  the  true 
construction  of  the  LindeU  will,  and  the 
judgment  is  therefore  affirmed. 


BxBcu^v,  J.,   not   sitting, 
judges  concur. 
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Statk  ex  ra.  UmoN  Depot  B.  Go.  eL  aX.  «. 
Yalliamt,  Judge,  et  al. 

(iSupreiM  Court  of  MUsotiH.  March  10,  1890.) 
Emikbnt  Domais— Pbohibitioh. 
A  writ  of  prohibition  will  not  lie  to  prevent 
the  circuit  court  of  the  city  of  St.  Louis  from  en- 
tertaining proceedlDKS  for  the  condemnation  of 
property  on  the  ground  that  It  had  no  jarisdiction 
orer  the  special  oUas  of  property  involved  in  the 
proceedings. 

Petition  for  writ  of  prohibition. 

Application  of  the  Union  Depot  Railroad 
Company  and  otliers  for  a  writ  of  prohiliition 
against  Hon.  L.  B.  Yalliant,  judtse  of  the  St. 
Louis  circuit  conrt. 

Frank,  Datoton  A  Qanin,  Smith  P.  Gait, 
and  Hitchcock,  MadUl  d:  Ftnkelnburg,  for 
petitioners.  Lubke  <£  Ifuenoh,  for  respond- 
ents. 

Bakolat,  J.  This  is  an  application  for  a 
rule  npon  respondents  to  show  cause  wliy  a 
writ  of  prohibition  should  not  issue  to  prevent 
the  circuit  court  of  St.  Louis  from  further  as- 
suming jurisdiction  of  certain  pending  con- 
demnation proceedings.  The  petitioners  in 
this  court  are  the  defendants  in  those  pro- 
ceedings. Respondent  are  tlie  plaintiff 
therein,  and  the  circuit  judge  before  whom 
the  matter  is  pending.  They  have  appeared 
to  this  application,  resisting  the  issue  of  any 
rule  on  the  showing  made.  It  appears  that 
the  Southern  Railway  Company  instituted  the 
proceedings  in  question  in  the  circuit  court 
of  St.  Louis,  in  special  term,  No.  5,  before 
Judge  Yalliant,  io  acquire  the  right  to  run 
its  cars  over  the  tracks  of  certain  other  street 
railroad  companies,  defendants,  for  a  dis- 
tance of  several  blocks,  in  the  public  streets 
of  St.  Louis.  It  invoked  the  power  of  emi- 
nent domain  for  this  purpose  through  the 
usual  process  of  condemnation,  claiming  the 
right  to  do  so  under  the  statute  of  the  state, 
and  ordinances  of  the  city. 

That  the  circuit  court  of  St.  Louis  has  Ju- 
risdiction of  proceedings  to  appropriate  prop- 
erty to  public  use  in  the  exercise  of  the  right 
of  eminent  domain,  in  a  proper  case,  is  un- 
questioned and  unquestionable;  but  the  sub- 
stance of  the  petitlonern'  contention  here,  as 
well  as  the  ground  on  which  they,  as  defend- 
ants, resisted  the  proceedings  in  the  cii'cuit 
court,  is  that  the  statutes  and  ordinances  do 
not  anthoiize  the  exercise  of  such  j  urisdiction 
on  behalf  of  the  Southern  Railway  Company. 
We  are  of  opinion  that  the  question  thus 
raised  is  not  a  proper  one  for  our  decision 
upon  this  application.  Where  the  action  or 
course  which  a  court  is  about  to  adopt  is 
such  as  it  has  lawful  power  to  take,  it 
should  not,  ordinarily,  be  prohibited  from 
taking  it.  Whether  the  particular  facts  on 
which  the  court  proceeds  in  that  regard  are 
or  are  not  sufficient  to  justify  its  exercise  of 
Jurisdiction  is  a  question  of  law,  the  solution 
of  which,  either  way,  cannot  impair  the 
court's  right  to  apply  its  judicial  power  in 
the  premises  according  to  its  view  of  the 
law,  and  of  the  facts  before  it.    For  instance. 


where  a  court  has  Jurisdiction  to  render 
judgments  in  ordinary  civil  causes,  it  would 
be  manifestly  improper  to  issue  a  writ  of  pro- 
hibition against  it  on  an  application  alleging 
that  it  was  about  to  pronounce  such  a  judg- 
ment on  a  petition  which  did  not  state  a  cause 
of  action,  but  which  the  trial  court  had  held 
sufficient,  or  because  the  Litter  had  ruled,  er- 
roneously, that  the  plaintiff  bad  a  legal  ca- 
pacity to  maintain  the  action.  A  mistaken 
exercise  of  a  jurisdiction  witli  which  the  court 
is  by  law  invested,  does  not  furnish  a  suffi- 
cient basis  for  a  prohibition.  Such  mistake 
may  be  reviewed  as  other  errors,  —  for  ex- 
ample, by  appeal, — but  not  by  a  proceeding 
like  this.  Mastin  v.  Sloan,  98  Mo.  252, 11 
S.  W.  Rep.  558.  By  these  remarks  we  in- 
tend no  intimation  that  the  orders  of  Judge 
Yaluant  in  the  condemnation  case  are  in 
any  resiiect  erroneous,  for  tliat  issue  is  not 
now  t)efore  us.  We  are  merely  discussing, 
in  the  light  most  favorable  to  petitioners, 
the  theory  suggested  in  their  present  appli- 
cation. The  circuit  court,  in  the  case  in 
question  here,  had  power  to  entertain  pro- 
ceedings of  the  general  class  to  which  tliat 
case  belonged,  namely,  of  proceedings  for 
the  condemnation  of  property  to  public  usei 
It  therefore  had  jurisdiction  of  the  subject- 
matter.  Fosthlewaite  v.  Gbiselin,  97  Mo.  424, 
10  8.  W.  Rep.  482.  No  intimation  of  any 
want  of  jurisdiction  over  the  parties  has  been 
made,  or  need  be  considered.  On  the  show- 
ing made  by  petitionera  the  writ  now  asked 
could  not  properly  be  issued.  So  we  deny 
their  application  for  a  rule;  all  the  Judges  con- 
curring in  these  views. 


State  ex  rel.  Lauphbimeb  o.  Hasbimo- 

TON,  Sheriff,  et  al. 

(Supreme  Court  of  Mistmiri.    March  10, 1890.) 

SniBim — fiUi/UBs  to  Exsouts  Pbooxss  a*  Dx- 

BBCTBD. 

a  debtor,  being  in  failing  oiroamstanoes,  un- 
dertook, by  confessions  of  jadgment,  to  prefer  cer- 
tain creditors.  He  employed  F.  as  attorney  to  pre- 
pare the  necessary  statements,  and  enter  the 
confessions  of  judgment,  and  levy  executions  for 
snoh  creditors,  among  whom  was  relator.  F.  en- 
tered the  confessions  in  favor  of  seven  creditors, 
and  directed  the  sheriff  to  levy  the  executions, 
five  of  them  simultaneously,  and  for  the  relator 
last.  The  creditors  were  notified,  and  a  few  days 
after  relator  applied  to  F.  for  an  order  on  the 
sheriff,  directing  him  to  levy  his  execution  on 
certain  other  property  belonging  to  the  debtor. 
Afterwards,  Immlng  that  his  execution  had  been 
levied  subject  to  the  other  creditors  as  to  the 
property  first  levied  on,  he  employed  other  attor- 
neys, and  through  them  demanded  that  the  sher- 
iff should  so  amend  the  return  as  to  show  that 
relator's  execution  was  levied  simultaneously  with 
the  others.  This  the  sheriff  refused  to  do,  and 
made  the  sale  in  accordance  with  the  levies  •• 
first  made.  Held  that,  by  recognizing  the  author- 
ity of  F.  to  enter  confession  of  judgment  in  his 
favor,  the  relator  ratified  all  the  aote  done  In  su<di 
connection,  and  was  bound  by  the  levies  made  on- 
der  F.'s  directions. 

Appeal  from  St  Louis  dronit  court;  Sbbp- 
AKD  Babolat,  Judge. 

Action  by  the  state,  on  the  relation  of 
William  Laupheimer,  against  H.  F.  Har- 
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rington  and  others,  on  bond  of  said  Harring- 
ton as  sheriff.  There  was  judgment  for  de- 
fendants,  and  plaintiff  appealed. 

Krttm  d'  Jonas,  for  appellant.  B.  T.  Far- 
rt$h,  for  respondents. 

Bbaoe,  J.  This  is  an  action  on  a  sheriff's 
bond.  The  case  was  tried  before  the  court 
without  a  jury.  The  Qnding  was  for  the  de- 
fendants, and  judgment  rendered  in  their  fa- 
Tor.  from  which  the  plaintiff  appeals.  The 
facte  are  undisputed.  On  March  4,  1885, 
Jacob  I.  Mayer,  a  merchant  in  the  city  of  St. 
Louis  in  failing  circumstancee,  undertook,  by 
confession  of  judgment  in  favor  of  certain 
of  his  creditors,  to  prefer  the  payment  of 
their  debts  out  of  his  property.  For  this  pnr- 
poee  he  employed  one  Nathan  Frank  to  pre- 
pare the  necessary  statements,  and  obtain  for 
such  creditors  entry  of  judgment  by  confes- 
sion and  levy  of  execution  upon  his  property. 
In  pursuance  of  such  employment,  the  said 
Franic,  as  attorney  for  the  said  Mayer,  pre- 
pared the  necessary  papers,  and  on  that  day 
the  said  Mayer,  by  means  thereof,  confessed 
judgment  in  the  circuit  court  of  tlie  city  of 
St.  Louis  in  favor  of  the  Mechanics'  lianlc 
for  •6,744;  in  favor  of  B.  Lichtenstein  et  al., 
for  •10,910;  tlie  FourtI)  National  Bank,  for 
•2.160;  M.  W.  Mendall.  for  82,426;  Levi 
Stern,  for  •1.500;  S.  M.  Lederer,  for  ^2,200; 
and  io  favor  of  the  relator,  for  the  sum  of 
•8,214.80.  Executions  were  immediately  is- 
sued upon  such  judgments,  and  delivered  to 
the  8aid<Frank,  whose  name  was  indorsed 
thereupon  as  attorney  for  the  plaintiffs,  and 
who  thereupon  delivered  the  same  to  the 
iiheriff,  with  directions  to  levy  said  exeeu- 
tions  upon  the  property  of  mid  Mayer  in  the 
following  order:  The  executions  in  favor 
of  the  Meclianics'  Bank,  Lichtenstein,  the 
Foartfa  National  Bank,  Mendall,  and  Stern, 
first  and  simultaneously;  then  the  Lederer 
execution,  subject  to  these  five;  then  the 
Laupheimer  execution,  subject  to  the  others; 
and  immediately  thpreafter  notified  the  sev- 
eral creditors  aforesaid  of  his  action  in  the 
premises.  A  few  days  afterwards  Laup- 
heimer appeared  at  the  olflce  of  Frank,  ob- 
tained from  Frank  an  order  upon  the  sheriff 
to  levy  his  execution  on  a  trade-mark  of  the 
said  Mayer,  and  in  a  day  or  two  thereafter 
appeared,  and  told  Frank  that  he  had  learned 
that  bis  execution  had  been  levied  subsequent 
and  subject  to  the  executions  of  the  other 
creditors  upon  the  other  property  of  said 
Mayer.  Upon  being  assured  by  Frank  that 
such  was  the  fact,  he  departed,  and  thereaft- 
er employed  Messrs.  Krum  &  Jonas  as  his 
attorneys,  through  whom  the  following  order 
was  procured  from  Mr.  Frank :  "  To  the  sher- 
iff of  St.  Louis — Dear  Sir:  I  simply  acted 
for  the  time  l>eing  for  Mr.  Laupheimer. 
Yoa  are  at  liberty  to  follow  the  instructions 
of  any  other  attorney  he  may  designate. 
Nathan  Frank,  Attorney  for  lAupheiiner. " 
Thereafter  Messrs.  Krum  &  Jonas  repre- 
sented the  said  Laupheimer  in  said  judgment 
and  execution;  procured  their  names  to  be 


indorsed  on  the  execution  as  attorney  for 
Laupheimer  in  place  of  Franlt.  caused  the 
trade-mark  of  Mayer  to  be  levied  on;  de- 
manded, before  sale  of  the  property,  that  the 
sheriff  amend  his  entry  of  the  levy  of  said 
execution  so  as  to  show  that  it  was  simulta- 
neously levied  with  the  other  executions;  and 
that  the  proceeds  of  the  sale  of  the  property 
levied  upon  t>e  prorated  between  the  execu- 
tion of  plaintiff  and  the  executions  of  the 
other  judgment  creditors  delivered  to  him  at 
the  same  time.  This  the  sheriff  refused  to 
do;  made  the  sale  in  accordance  with  the  lev- 
ies as  originally  made  by  direction  of  Frank; 
made  return  of  the  several  executions,  show- 
ing a  sale  under  tlie  first  five  executions  re- 
cited, and  that  nothing  remained  to  apply 
upon  tlie  plaintiff's  execution,  which  was 
thereafter  returned  not  satisfied,  and  the  net 
proceeds  of  the  sale  under  order  of  the  court 
upon  such  return  were  prorated  between  said 
first  five  executions,  he  (the  plaintiff)  getting 
nothing  on  his  judgment,  and  he  brings  this 
suit  against  the  sheriff.  There  can  be  no 
question  that  Frank  was  the  attorney  of  the 
debtor,  Mayer,  in  the  whole  matter  of  at- 
tempting to  secure  bis  said  creditors  by 
confessions  of  judgments  in  their  favor,  and 
to  secure  a  preference  to  certain  of  sut:h  cred- 
itors over  others  by  having  the  executions 
levied  in  the  manner  stated.  In  these  mat- 
ters, so  fur  as  the  evidence  shows,  he  was  not 
the  attorney  of  the  plaintiff,  nor  of  any  other 
creditor  in  whose  favor  a  judgment  was  con- 
fessed; neither  the  plaintiff,  nor  any  other  of 
said  creditors,  were  bound  by  his  acts  of  those 
of  bis  client  in  that  liehalf.  There  was  but 
one  party,  and  his  attorney,  to  the  proceed- 
ings, which  resulted  in  the  rendition  of  these 
several  judgments,  the  issuance  of  executions 
thereon,  their  delivery  to  the  sheriff  by  that 
attorney,  and  the  levy  made  by  the  sheriff  in 
pursuance  of  the  attorney's  directions.  When 
these  creditors  were  then  notified  what  had 
been  done  by  their  debtor  for  their  benetit, 
they  were  at  perfect  liberty  to  refuse  to  rec- 
ognize the  whole  transaction,  treat  it  as  a 
nullity,  and  pursue  their  legal  remedies  for 
the  collection  of  their  debts,  and  this  course 
was  open  to  each  one  of  them,  whatever 
coarse  others  of  them  might  see  proper  to 
pursue;  or,  upon  the  other  hand,  each  one  of 
them  had  the  right  to  sanction  and  ratify 
what  was  done  in  their  behalf,  and  to  receive 
such  benefit  as  might  inure  to  him  from  this 
action  of  his  debtor.  But  the  transaction 
was  an  entirety  as  to  each.  From  the  con- 
fession to  the  levy,  neither  of  the  l>eneficiaries 
thereof  could  ratify  a  part  and  reject  a  part. 
The  plaintiff  could  not  say:  "Your  act  in 
confessing  judgment  in  my  favor,  in  causing 
execution  to  issue  tliereon,  and  to  be  deliv- 
ered to  the  sheriff  at  the  time  and  under  the 
circumstances,  was  beneficial  to  me,  an<i  I 
adopt  that  part  of  your  act;  but  your  act  in 
directing  the  order  of  the  levy  of  such  execu- 
tion is  injurious  to  me,  and  I  reject  it."  The 
one  must  be  taken  with  the  other,  or  the 
whole  rejected.    "One  who  ratifies  an  act 
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done  in  his  name,  witboitt  prerioni  antbor* 
ity,  ratifies  it  as  done."  Menkens  v.  Wat- 
son, 27  Mo.  168;  Story.  Ag.  §  250;  Whart. 
Ag.  §  72.  Tiie  plaintiff,  in  ratifying  the  act 
of  his  debtor's  attorney  in  securing  the  judg- 
ment in  his  favor,  in  causing  execution  to  be 
issued  thereon,  and  delivered  to  the  sheriff, 
also  ratifies  the  levy  made  by  the  sheriff  in 
pursuance  of  the  directions  of  said  attorney 
giren  him  at  the  time  of  the  delivery  of 
the  writs  of  execntion,  and  the  sheriff,  in 
making  the  sale  and  accounting  for  the  pro- 
ceeds in  accordance  with  suoh  levies,  baa 
been  guilty  of  no  breach  of  the  oonditions  at 
his  bond  of  which  the  plaintiff  can  complain 
in  respect  thereof.  All  concur,  except  Bab> 
OLAT,  J.,  not  sitting. 


Gebke  v.  Oebee. 
(Supreme  Court  ctf  MiBaauri.    March  10, 1880.) 

DiroBoe— AuMOirr— Axotmr-^iviDSHaa. 
Flalatifl  and  defendant  had  been  tnariied 
88  years,  and  by  Industry  and  econoiny  had  ap- 
cumulated  an  estate  worth  about  (12,000.  Plaintiff, 
who  was  S7  years  old,  and  in  detioate  health,  bad  al- 
ways been  a  faithful  wife,  butdefendant  had  treat- 
ed her  with  great  fomtality,  and  had  been  piilty  of 
adulterv..  Defendant  was  M  yeara  old,  and  in 
robust  health,  and  was  making  money  in  his  busi- 
ness, and  the  wife  had  no  means  of  support,  and 
from  ttie  ecnditlon  of  her  health  could  not  earn 
anything,  field,  that  an  allowance  of  tO,000  aa 
alimony  wasnot  excessive. 

Action  for  divorce  and  alimony,  brought  \)j 
Augusta  Gerke  against  Henry  Gerfce.  Tiiere 
was  decree  (or  plaintiff,  and  an  allowance  of 
86,000  alimony.  From  this  allowance  d»- 
fendant  appealed. 

C.  A.  Sehuake,  if.  Kinealy,a,ui  J.  R.  Kin- 
eaiy,  for  appeUant.  Lubke  dk  Miunch,  tot 
respondent. 

Brace,  J.  This  is  an  appeal  from  the 
judgment  of  the  circuit  court  of  the  city  of 
tit.  Louis,  in  wbicii  the  plaintiff  was.  by  the 
decree  of  said  court,  granted  a  divorce  from 
hrer  husband,  the  said  Henry  Qerke,  defend- 
ant, allowed  alimony  in  gross  in  the  sum  of 
86,000,  8175  attorney's  fees,  and,  pending 
the  appeal,  835  per  month,  to  be  credited 
on  the  alimony  in  gross.  The  defendant  ap- 
peals not  only  from  tiie  allowance  in  gross,  bat 
from  the  allowance  pendente  lite,  gave  bond, 
and  has  paid  nothing  on  account  of  alimony 
pending  the  appeal  to  entitle  him  to  a  credit 
on  the  amount  allowed  the  plaintiff  in  gross, 
in  lieu  of  alimony.  In  his  brief  he  says:  "The 
defendant  does  not  seek  to  disturb  tiie  decree 
of  divorce,  but  contends  that  the  award  of 
Hllinony  ought  to  be  set  aside,"  and  the  only 
question  pn  °nted  is  whether  the  allowance 
in  gross,  in  lieu  of  alimony,  is  exceasiva  The 
plaintiff,  at  the  date  of  the  trial,  whs  57  years 
old,  and  in  delicate  health.  The  defendant 
was  54  years  old,  in  robust  health,  and  en- 
gaged in  a  profitable  busi  ness.  They  lAd  been 
married  and  had  lived  togetlier  as  husband 
and  wife  for  about  33  years.  By  their  indus- 
try and  eoonomy  tbe  defendant  hud  aocumU'^ 


lated  an  estate  estimated  to  be  troitbftom 
ten  to  fifteen  thousand  doUara.  Tbe  plaintiff 
had  always  faithfully  demeaned  herself,  and 
discharged  all  her  duties  to  the  plaintiff  as 
bis  wife.  Nevertheless  the  defendant,  as  the 
evidence  shows  and  as  the  trial  court  found, 
was  not  only  guilty  of  indignities  to  her  per- 
son, by  brutal  and  unprovoked  asaanlts  upoa 
h«r,  but  of  the  highest  crime  against  tbe  soar- 
itai  relation, — ^that  of  adultery.  They  have  no 
minor  children  dependantupon  tfaemforeup- 
port.  The  trial  conrt  found  that  tbe  value  of 
tbe  estate,  real  and  persoaal.  of  the  defend* 
ant,  was  813^000.  After  a  careful  review  of 
tbe  evidence,  we  are  satisfied  that  when  this 
snit  was  commenced  the  defendant  was  pos- 
sessed of  an  estate  of  that  value.  Soonitfter 
it  was  commenced  be  put  ineumbranecs  on 
it  amounting  to  83,200,  and  on  tbe  trial  in- 
troduced evidence  tending  to  sliow  tlwt  be 
was  otherwise  indebted  in  the  sum  of  aboot 
81,000.  TbaoiceumstaBoas  under  whiebtbis 
indebtedness  was  created,  thecmiditian  of  tbe 
defendant's  buaiiMss  at  the  time,  its  exigen- 
cies and  previona  history,  tbe  nnsatisraetoty 
explanation  given  of  the  oonsideratioa  thero- 
for,  all  tended  to  raise  grave  doabts  in  the 
miad  of  tbe  trial  judge  as  to  its  bona  fldet, 
and  tbe  evidence  so  impresses  as ;  and  we  have 
little  fault  to  find  with  a  conclusion  drawn 
from  all  the  evidence  that,  at  tbe  time  tbe  de- 
cree of  tbe  eireuit  court  was  rendered,  tbe  de- 
fendant over  and  above  his  indebtedness,  was 
worth  about  812,000.  That  deeree  gives  the 
ptlalntiff  a  moiety  of  the  defendant's  fortune. 
Is  it,  under  tbe  oircunstanoes,  too  mncbf  Aa 
before  intimated,  ttiis  fortune  represents  tbe 
joint  labor,  thrift,  and  eoonomy  of  8K  years  of 
the  married  life  at  the  plaintiff  and  defend- 
ant. The  one,  equally  with  the  other,  is  the 
meritgirious  caase  of  Its  existence.  By  hard 
work,  faitiifuQy  performed  by  each,  wltbin 
their  I'espective  spheres,  it  was  saved  and  laid 
by,  from  tbe  rewards  of  their  daily  labor. 
They  should  have  gone  down  to  their  graven 
in  its  mutual  enjoyment.  That  tbey>  have 
not  done  so  is  not  the  fault  of  the  plaintiff. 
Without  fault  upon  her  part,  she  has,  by  tbe 
brutal  and  unfaithful  conduct  of  her  husband, 
been  deprived  of  the  fruits  of  her  toil,  and 
thrown  upon  the  world,  with  nothing  but  a 
little  household  furniture,  tbe  value  of  which 
is  not  worth  estimating.  Her  age  and  the 
condition  of  her  health  are  such  that  she  can 
by  her  labor  do  but  little  towards  making  a 
support,  and  reduces  to  an  inappreciable 
amount  the  suggested  value  of  her  inoboate 
right  of  dower,  when  conridered  in  ooonee- 
tion  with  the  age  and  health  of  Uie  defendant. 
The  husband  is  in  possession  of  all  tbe  frnits 
of  their  joint  labor.  He  has  it  invested  in 
real  estate,  and  in  a  profitable  and  thriving 
business.  He  is  in  the  enjoyment  of  vigor- 
OBS  and  robust  health,  and  "making  bushels 
of  money,"  as  he  expresses  it.  Under  ttiese 
circumstances,  it  did  not  seem  to  the  chanoel- 
lor  that  it  was  anything  but  fair  and  just  that 
tbe  innocent,  injured,  and  oompaiHtirely 
helpless  wife  should  have  a  aqpiety  of  this  es- 
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tato;  and  now,  after  the  lapse  of  more  than 
two  y«Hra,  during  which  time  the  defendant 
has  refused  to  pay  the  moderate  alimony, 
pending  his  appeal  to  this  court,  allowed 
her  by  the  trial  jmlge,  or  to  contribute  any> 
thing  to  her  support,  but  has  put  lier  to  the 
expense  and  delay  of  prosecuting  two  actions 
tbrough  the  appellate  court  in  order  to  get 
anything,  do  we  feel  disposed  to  disturb  his 

Judgment?  The  j  ndgment  of  the  eircait  court 
1  therefore  affirmed.    All  concnr. 

ON  MOTION  FOR  BBH£ABINO. 
(March  33, 1890.) 
Feb  Cubi&m.  The  motion  for  rehearing 
herein  is  overruled.  Execution  on  the  judg- 
ment of  the  circuit  court  in  favor  of  the  plain- 
tiff (herein  niBrmed)  will  be  stayed  until  the 
said  Augusta  Gerke  shall  have  executed  » 
eonveyance  in  doe  form  of  law  relinquishing 
to  said  Henry  Gerke  all  her  inchoate  dower 
interest  in  his  estate,  and  deposited  the  same 
in  the  office  of  the  clerk  of  the  St.  Louis  cir- 
cuit court  for  the  use  of  thesaid  Henry  Gerke, 
and  if  he  shall  thereupon,  or  within  20  days 
after  such  conveyance  shall  have  been  so  de- 
posited, pay  to  the  said  Augusta  Gerke,  or  iu- 
to  said  circuit  court  for  her  use,  the  sum  of 
•2,000,  then  a  further  stay  of  execution  upon 
said  judgment  shall  be  allowed  the  snid  Henry 
Gerke  for  six  months  from  the  date  of  such 
payments,  for  the  remainder  thereof ,  with  in- 
ferest,  and  when  the  full  amountofsaidjudg- 
ment  shall  be  paid  then  the  said  conveyance 
•ball  be  delivered  to  the  said  Henry  Gerke. 


COBBIOAN  et  al.  «.  TiEBNAT  *t  ol. 
{fiupreme  Court  of  JftecourL  March  32, 1860.) 
Bbvomiatiom  of  Dnn — Mibt^kb. 
Where  a  man  purohoaes  land  witb  the  inten- 
tim  91  having  the  deed  made  to  himself  and  wife 
as  joint  grantees,  so  as  to  convey  an  estbte  by  the 
endrety,  and  so  instructs  the  conveyancer,  hut 
tbrough  mistake  the  deed  is  made  to  the  wife  alone, 
a  ooart  of  eqaity  will,  after  the  wife's  de•tl^  vest 
the  title  In  toe  nusband,  thon^h  the.  deed,  when 
made,  was  read  to  him,  and  he  thought  it  was  suf- 
ficient to  convey  an  estate  by  the  enUrety. 

Error  to  St.  Louis  circuit  court. 
A.  R.  Taylor,  for  t>IaintiflB  in  error.    B. 
M.  NiohoU,  for  defendants  in  error. 

Black.  J.  This  was  an  action  of  eject- 
ment for  a  lot  having  a  front  of  about  22  feet 
toy  a  depth  of  137  feet,  in  St.  Louis.  The  de- 
fendant Patrick  Tiernay  answered  by  way  of 
a  general  denial,  and  tiien  set  up  an  equitable 
defense,  praying  for  affirmative  relief.  Is- 
sues of  fact  were  submitted  to  a  jury,  and  on 
tlie  incoming  of  a  verdict  the  court  made  a 
decree  divesting  the  plaintiffs  of  the  title, 
and  investing  the  same  in  defendant.  The 
evidence  is  not  preserved  in  the  record  before 
ns,  and  the  only  question  for  our  considera- 
tion is  whether  the  decree  is  warranted  by 
the  pleadingrs.  The  answer  of  Patrick'  Tiernay 
sets  up  these  facts:  That  his  wife,  Catherine, 
died  in  December,  1885;  that  the  plaintiffs 
are  her  children  by  a  former  marriage;  that 
v.  138.  w.  no.  9— 26 


in  June.  1879,  he  became  desirous  oi  acquir- 
ing a  home  for  himself  and  wife  by  having 
the  title  vested  in  them  as  an  estate  of  entiie- 
ty;  that  at  the  last-mentioned  date  he  pur- 
chased the  property  described  in  the  petition, 
it  then  being  a  vacant  lot,  from  one  Smith- 
wick,  and  paid  tlierefor  out  of  his  own  funds 
the  sum  of  SSOO;  that  he  directed  Smith  wick 
to  make  the  deed  to  himself  and  wife  as 
joint  grantees;  that  Smithwick  or  his  agent, 
through  some  mistake  or  misapprehension, 
caused  to  be  executed  to  defendant  a  deed  de- 
scribing the  grantee  therein  as  "Catherine 
Tiernay,  wife  of  Patrick  Tiernay;"  that  he  was 
unable  to  read  writing,  or  to  read  thedeed,  and 
requested  the  same  t^  be  read  to  him;  that, 
upon  hearing  it  read,  he  understood  and  was 
advised  tliat  the  property  was  conveyed  to 
his  wife  and  to  himself,  and  tliat  the  surviv- 
or would  inlierit  the  entire  estate;  that  there- 
upon he  caused  the  deed  to  be  recorded,  and 
with  bis  own  funds  erected  a  house  on  the 
lot  at  a  cost  of  $3,800:  that  he  did  not  know 
that  the  property  had  been  conveyed  to  bis 
wife  until  after  her  death,  and  when  this  suit 
was  brought;  that  be  never  agreed  that  tlM 
property  should  be  conveyed  to  her  alone,  and 
never  intended  it  as  an  advancement;  and 
that  his  wife,  during  her  life,  made  no  daim 
to  the  property.  The  plaintiffs  went  to  trial 
on  this  answer,  without  having  demurred  to 
it,  and  without  having  made  any  motion  to 
require  the  defendant  to  make  it  more  speciflo 
and  definite;  so  that  the  objections  that  the 
answer  does  not  show  who  read  the  deed  to 
defendant,  or  who  advised  him  that  theprop- 
erty  was  thereby  conveyed  to  himself  and 
wife,  must  be  disregarded.  As  the  case  is 
presented  on  this  record,  we  must  assume 
that  every  allegation  was  proved  by  the  evi- 
dence offered  on  the  trial. 

The  point  pressed  upon  our  attention  is 
that,  according  to  the  answer,  Patrick  Tier- 
nay bad  full  knowledge  of  all  of  the  facts, 
and  the  mistake  wassimplyamistakeof  law. 
In  supposing  the  deed  would  convey  the  title 
to  him  and  his  wife  jointly.  It  is  a  well-es- 
tablished general  rule  that  a  court  of  equity 
will  not  grant  relief  against  a  mistHke  of  law, 
unmixed  with  any  mistake  of  fact.  Price  v. 
Estill,  87  Mo.  378;  'Soxtoa  v.  Highleyman. 
88  Mo.  621.  There  are,  however,  some  ex- 
ceptions to  this  general  rule.  Cases  arise 
where  there  is  a  mixed  mistake  of  law  and  of 
fact,  in  which  relief  will  be  granted.  Thus 
in  the  case  of  Griffith  v.  Townley,  69  Mo.  13, 
an  administrator  sold  land  of  his  intestate, 
supfiosing  that  it  was  the  fee  that  he  was 
selling,  and  the  purchaser  supposed  that  it 
was  the  fee  that  he  was  buying.  It  trans- 
pired that  nothing  passed  by  tite  sale  but  the 
equity  of  redemption.  It  was  held  there  was 
such  a  mutual  mistake  of  fact  and  law  as  en- 
titled the  purchaser  to  relief.  See,  also,  Cas- 
sidy  V.  Metcalf,  66  Mo.  519.  But  it  is  not 
necessary  to  a  disposition  of  the  ease  in  hand 
to  follow  out  the  many  distinctions  taken  in 
the  class  of  cases  just  mentioned.  If  an 
agreement  is  what  the  parties  thereto  in- 
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tended  it  should  be,  equity  does  not  interfere, 
because  the  parties  did  not  undersbind  its 
legal  effect.  "Tiie  principle  underlying  the 
rule  is,"  says  Mr.  Pomeroy,  "that equity  will 
not  interfere  for  the  purpose  of  carrying  out 
an  intention  which  the  parties  did  not  have 
when  they  entered  into  a  transaction,  but 
which  they  might  or  even  would  have  had  it 
they  had  been  more  correctly  informed  as  to 
the  law."  2  Pom.  Eq.  Jur.  §  843.  A  dif- 
ferent case  is  presented  where  the  instru- 
ment, as  it  is  reduced  to  writing,  fails  to  ex- 
press the  contract  whicli  the  parties  actually 
entered  into.  In  such  cases  equity  will  re- 
form the  contract,  and  this,  too.  though  the 
instrument  fails  to  express  the  contract  which 
the  parties  made  by  reason  of  a  mistake  of 
law.  Says  the  author  last  named:  "In  short, 
if  a  written  instrument  fails  to  express  the 
intention  wliicb  the  parties  had  in  mailing  the 
contract  which  it  purports  to  contain,  equity 
will  grant  its  relief,  a£Brmatlveand  defensive, 
although  the  failure  may  have  resulted  from 
a  mistake  as  to  the  legal  meaning  and  opera- 
tion of  the  terms  or  language  employed  in 
the  writing."  Id.  §  845.  Now,  the  answer 
of  Tiemay  states  tliat  he  was  desirous  of  ao- 
quiring  a  home  by  having  the  title  vested  in 
himself  and  wife  as  an  estate  by  the  entirety. 
The  legal  effect  of  a  conveyance  to  husband 
and  wife  is  to  create  such  an  estate,  and  the 
survivor  takes  the  whole.  Garner  v.  Jones, 
62  Mo.  68;  Modrell  v.  Riddle.  82  Mo.  81. 
Tlie  answer  discloses  the  fHct  that  Smlthwick 
resided  in  the  state  of  Elansas,  bat  had  an 
agent  in  St.  Louis;  and  it  then  states  that 
defendant  "directed  the  said  grantor.  Smith- 
wick,  through  bis  agent  in  St  Louis,  to  make 
the  deed  of  said  property  to  Catherine  Tiemay 
and  defendant  as  joint  grantees;  that  there- 
upon, through  some  mistake  or  misapprehen- 
sion of  said  Sraithwick  or  his  agent,  the  said 
grantor  executed  and  delivered  a  deed  to  de- 
fendant to  the  said  premises,  •  •  •  de- 
scribing the  grantees  as  Catherine  Tiernay, 
wife  of  Patrick  Tiernay."  Here  is  enough 
to  show  that  the  contract  which  the  defend- 
ant made  was  that  the  deed  should  be  made 
to  himself  and  wife  as  grantees.  This  con- 
tract the  deed  does  not  express,  and  it  is  com- 
petent for  a  court  of  equity  to  make  it  express 
tiie  real  contract.  It  matters  not  that  the 
defendant  heard  the  deed  read,  and  supposed 
and  was  advised  that  it  created  an  estate  in 
himself  and  wife  with  survivorship.  It  does 
not  create  such  an  estate,  and  therefore  is  not 
the  contract  which  defendant  made.  The 
title  should  be  in  the  defendant  Patrick  Tier- 
nay, and  we  see  no  objection  to  the  decree 
investing  the  title  in  him.  The  judgment  is 
affirmed.    All  concur. 


O'Bbien  v.  Western  Steel  Co. 
(Supreme  Court  of  Missouri.     March  10,  1890.) 
ICastkb  akd  Sebvant— Pebsonal  Injoribs — CON- 

TBIBUTOBT  NbOLIOBNCB. 

In  an  action  for  damages  for  tbe  death  of 
plaintiJI's  son,  caused  by  defeudani's  defective 


elevator,  it  appeared  that  the  elevator  was  man- 
aged Y>j  an  operator  in  the  engln»-room;  that 
deceased  got  on  to  desoend  from  tbe  top  story  of 
the  building,  and,  as  it  approached  the  nrst  floor, 
leaned  forward  to  step  oft,  when  the  operator  sud- 
denly reversed  tbe  motion,  sending  the  elevator 
up  again,  thus  crushing  deceased  between  the 
elevator  and  the  second  floor.  It  further  ap- 
peared that  from  his  position  In  the  engine-room 
the  operator  oonld  not  see  ttie  elevator;  that 
the  duties  of  deoeased  were  in  the  factory  yard, 
and  did  not  require  him  to  go  upon  the  elevator; 
that  at  the  time  of  tbe  accident  he  Iiad  left  his 
work,  and  gone  up  to  the  top  story  of  the  factory,  to 
get  a  drink  of  ioe  water;  that  he  had  done  this 
several  times  before,  and  knew  of  tbe  peculiar 
construction  and  management  of  the  elevator ;  that 
there  were  stairways  for  the  use  of  employes,  and 
the  elevators  were  used  only  for  freight.  Held, 
that  an  instniotion  directing  a  verdict  for  the  de- 
fendant was  not  erroneous. 

Appeal  from  St.  Louis  circuit  oonrt;  Shef- 
AKD  Babclat,  Judge. 

This  action  was  brought  by  Margaret 
O'Brien  against  the  Western  Steel  Company 
for  damages  for  the  death  of  her  son  William 
O'Brien,  an  employe  of  defendant.  There 
was  judgment  for  defendant,  and  plaintiff 
appealed. 

1'.  B.  ChildreBs,  for  appellant.  Cunning- 
ham A  Bitot,  for  respondent. 

Brace,  J.  This  is  an  action  to  recover 
damages  by  a  mother  for  the  death  of  her 
minor  son,  William  O'Brien,  an  employe  of 
the  defendant,  who  was  killed  in  an  elevator 
on  defendant's  premises.  At  the  close  of 
the  plaintiff's  testimony  the  court  gave  an  in* 
struction  that  the  plaintiff  should  not  recov- 
er. She  thereupon  took  a  nonsuit,  with 
leave.  Her  motion  to  set  aside  the  nonsait 
having  been  overruled,  and  judgment  ren> 
dered  for  the  defendant,  she  appeals.  Plain- 
tlif's  canse  of  action  is  made  to  appear  by  the 
following  averments  contained  in  her  amend- 
ed petition:  "That  on  tbe  Sth  day  of  August, 
1886,  about  11  o'clock  in  the  night-time,  the 
said  William  O'Brien,  being  in  the  employ 
of  the  defendant,  as  aforesaid,  and  being  on 
said  elevator,  descending  from  the  fourth  or 
top  floor  of  said  building  to  tbe  first  floor 
thereof,  and  the  said  eieviUor  having  descend- 
ed nearly  to  the  first  or  ground  floor  of  said 
building,  and  having  stopped  for  an  instant, 
and  the  said  William  O'Brien  having  stepped 
to  the  front  of  said  elevator,  to  a  position 
from  which  he  could  step  therefrom  to  the 
ground  or  first  floor  as  soon  as  said  elevator 
should  reach  said  first  fioor,  and  the  person 
managing,  operating,  and  running  said  ele- 
vator not  being  able  to  see  said  William 
O'Brien  on  said  elevator  from  where  he  was 
compelled  to  stand  in  order  to  manage  and 
operate  said  elevator .^owing  to  the  negligent 
and  improper  construction  thereof,  and  not 
knowing  that  said  William  O'Brien  was 
standing  on  said  elevator,  near  the  front 
thereof,  ready  to  step  therefrom  when  it 
reached  tbe  first  fioor  of  said  building,  sud- 
denly reversed  said  elevator,  and  started  it 
upwards,  and  that  said  William  O'Brien  was 
then  and  there  and  thereby  caught  between 
the  platform  or  floor  of  said  elevator  and  the 
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arch  of  the  opening  or  entrance  to  said  ele> 
Talor,  and  was  then  and  there  so  prustaed  and 
injured  between  the  platform  or  floor  of  said 
elevatorand  the  said  arch  that  he  died  almost 
instantly  therefrom.  That  the  death  of  said 
William  O'Brien  was  caused  by  the  fault  and 
nes(llgence  of  the  defendant  in  not  having 
said  elevator  so  constructed  and  arranged 
that  the  person  employed  to  manage,  operHte, 
and  run  said  elevator,  whilst  managing,  op- 
erating, and  running  the  same,  could  see  on- 
to the  said  elevator  from  the  point  where  be 
bad  to  stand  when  operating,  managing,  and 
running  the  same,  and  could  see  and  know 
when  any  person  whs  on  said  elevator  when 
it  reached  the  first  or  ground  floor  of  said 
building  and  was  near  to  the  front  of  said 
elevator  floor;  all  of  which  said  defendant 
might  and  would  have  bad,  by  the  use  of  rea- 
sonable and  ordinary  care  and  diligence." 

It  does  not  appear,  from  the  pleadings  or 
evidence,  when  or  by  whom  the  elevator  in 
question  was  constructed,  or  to  whom  it  be- 
longed. It  only  appears  that  at  the  time  of 
the  accident,  and  forsome  time  prior  thereto, 
the  defendant  was  in  possession  of  the  prem- 
ises, operating  the  elevator,  for  the  purposes 
of  its  business,  in  transporting  material  (coke, 
coal,  ore,  iron,  etc.)  to  and  from  the  several 
floors  of  the  building  in  which  it  was  situate; 
that,  for  the  purposes  of  this  business,  it  was 
not  necessary  that  any  person  should  be 
transported  on  it;  that  there  were  stairways 
in  the  building  for  the  use  of  those  who  de- 
sired to  go  up  or  down,  from  one  floor  to  an- 
other; but  that  for  some  months  previous  to 
the  employment  of  the  plaintiff's  son,  and 
during  the  time  of  his  employment,  the  ele- 
vator was  frequently  and  continuously  used 
by  the  defendant's  employes  in  going  from 
one  floor  to  another.  The  elevator  was  a 
double  one,  having  two  cages;  one  going  up 
as  the  other  came  down.  The  cages  were 
open  platforms,  and  moved  in  a  well  or  shaft 
inclosed  by  brick  walls,  having  arched  open- 
ings on  each  floor;  was  operated  by  steam, 
and  managed  by  the  operator  from  the  en- 
gine-room, adjoining  the  shaft  on  the  ground 
floor,  by  means  of  a  crank.  From  his  posi- 
tion at  the  crank,  through  a  window  in  the 
wall,  lie  could  see  only  a  part  of  the  platform 
of  the  cage  on  which  the  accident  happened 
as  it  passed  l)etwt'en  the  flrst  and  second 
floors.  Owing  to  obstructing  machinery  in 
the  engine-room,  he  could  not  see  that  part 
between  the  center  of  the  platform  and  the 
front,  towards  the  arched  opening  of  the  first 
floor. 

About  five  weeks  before  the  accident,  Will- 
iam O'Brien,  plaintiff's  son,  became  an  em- 
pUiyeof  defen^nt.  His  duties  were,  in  con- 
nection with  another  employe,  to  unload 
"rail  butts  from  trucks  brought  to  his  post, 
and  which  were  thereafter,  on  buggies  or 
barrows,"  wheeled  to  the  hoist  by  other  em- 
ployes, and  carried  tliereupon  to  their  appro- 
priate floor.  With  these  butts,  before  they 
reached,  or  after  they  were  reloaded  on,  the 
buggies,  be  bad  nothing  to  do.    Uis  post  was 


outside  the  building,  and  his  duties  did  not 
require  him  to  enter  the  same,  or  go  upon 
the  elevator.  Before  the  accident  he  had  fre- 
quently visited  the  engine-room,  and  had 
ridden  upon  the  elevator.  At  the  time  of  the 
accident  the  workmen  on  the  several  floors 
were,  by  an  arrangement  of  their  own,  fur- 
nished with  ice,  to  go  into  their  water,  at 
their  own  expense.  The  deceased  and  his 
comrade  had  made  an  arrangement  for  their 
ice  water  with  the  workman  on  the  fourth 
floor.  On  the  night  of  the  accident  the  de- 
ceased and  his  comrade  had  separately  gone 
to  the  fourth  floor  for  a  drink  of  water,  as 
they  bad  done  for  about  a  week  before  the 
accident.  After  getting  their  drink,  they 
remained  on  the  fourth  floor  at)out  10  min- 
utes, then  entered  the  cage,  gave  the  signal 
for  lowering,  and  as  they  descended  the  de- 
ceased stepped  to  the  side,  and  near  the  edge 
of  the  platform,  next  to  the  opening  on  the 
first  floor, — his  comrade  just  behind  him. 
When  they  had  passed  the  arch  of  the  open- 
ing on  the  first  floor  the  deceased  leaned  for- 
ward, projecting  bis  bead  about  3  inches 
into  the  archway,  preparing  to  step  off  when 
the  cage  should  reach  the  ground  floor. 
When  the  platform  of  the  cage  reached  with- 
in about  18  Inches  of  the  ground,  however, 
its  motion  was  suddenly  reversed.  The  cage 
went  up,  catching  the  deceased's  head  be- 
tween the  platform  and  the  arch,  crushing  it 
down  on  the  platform,  and  inflicting  injuries 
from  which  he  directly  died.  The  operator 
of  the  elevator,  from  his  position  at  the  crank 
in  the  engine-room,  could  not  see  the  space 
on  the  platform  of  the  cage  occupied  by  the 
deceased;  and  his  companion,  at  the  time  he 
reversed  the  motion,  says  he  did  not  know 
that  anybody  was  on  it,  and  reversed  it  be- 
cause the  other  cage  was  wanted  below.  If 
the  platform  bad  descended  to  the  level  of 
the  ground  floor,  as  was  the  custom  for  it  al- 
ways to  do  before  that  time,  that  the  de- 
ceased would  have  gotten  off  safely  there  can 
be  no  question.  He  was  on  the  elevator,  not 
as  an  employe  of  the  defendant,  discharging 
duties  within  the  scope  of  his  employment, 
but,  at  best,  under  an  implied  license,  for  his 
own  pleasure  and  convenience.  He  was  fa- 
miliar with  its  construction  and  operation, 
and,  when  be  went  upon  it,  accepted  what- 
ever risk  there  was  incident  to  such  construc- 
tion and  operation.  It  did  not  become  the 
duty  of  the  defendant  to  change  either  the 
one  or  the  other  by  reason  of  the  fact  that  the 
deceased  and  other  employes  of  the  defend- 
ant, for  their  own  convenience,  were  implied- 
ly permitted  to  ride  upon  it;  such  implica- 
tion arising  simply  from  the  fact  that  they 
so  used  it  without  remonstrance.  The  only 
duty  that  such  use  could  impose  upon  the  de- 
fendant would  be  to  operate  its  elevator  in 
its  business  with  ordinary  care.  In  view  of 
such  use,  a  failure  to  so  operate  it  would  be 
an  act  of  negligence,  and  a  breach  of  duty, 
for  the  consequences  of  which  the  defendant 
might  be  held  liable.  The  petition,  however, 
states  no  cause  of  action  against  the  defend* 
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ant  for  any  act  of  negligence  in  operating 
the  elevator.  So  that  branch  of  the  subject 
need  nut  be  further  considered,  so  far  as  the 
rights  and  the  duties  of  the  parties  in  this 
action  are  concerned. 

The  act  of  negligence  charged  is  in  the 
plan  upon  which  the  elevator  was  construct- 
ed; and  the  important  preliminary  inquiry, 
what  was  the  proximate  cause  of  the  deatli 
of  the  plaintiff's  son?  may  obviate  tlie  neces- 
sity of  any  extended  discussion  of  that  plan, 
or  its  supposed  connection  with  tlie  injury. 
Obviously,  two  concurrent  acts  produced  that 
death, — the  act  of  the  deceased  in  placing 
himself  in  an  attitude  to  step  off  the  elevator, 
and  the  act  of  the  operator  in  suddenly  re- 
versing its  motion.  Conceding  that  the  evi- 
dence does  not  warrant  an  inference  tliat  the 
deceased  was  guilty  of  negligence  in  placing 
himself  in  the  position  he  did  at  the  time, 
and  under  the  circumstances,  then,  if  his 
death  was  the  result  of  any  negligent  act,  it 
was  that  of  the  operator  in  reversing  the  mo- 
tion of  the  elevator,  and  that  negligent  act 
was  the  proximate  cause  of  his  death.  This 
act  being  the  immediate  cause  of  the  injury 
complained  of,  if  it  was  contributed  to  in  any 
manner  by  the  supposed  defect  in  the  plan  of 
construction,  that  defect,  at  best,  could  only 
be  a  remote  cause,  and  would  not  support 
plaintiff's  action.  There  was  in  fact,  how- 
ever, no  defect  shown  in  the  plan  or  the  con- 
struction of  the  elevator  to  contribute  to  the 
death  of  plaintiff's  sun.  It  was  safe  and  suf- 
ficient, not  only  for  all  the  purposes  of  defend- 
ant's business,  but  for  all  the  uses  to  which 
it  was  put  by  the  defendant's  employes,  if 
operated  with  ordinary  care.  The  negligence, 
if  any,  that  caused  tlie  death  of  the  deceased, 
was  in  the  operation  of  the  machine,  and  nut 
in  its  plan  or  construction.  The  allegations 
of  the  petition  were  wholly  unsupported  by 
the  evidence,  both  as  to  the  alleged  act  of 
negligence  and  as  to  the  proximate  cause  of 
the  death  of  William  O'Brien,  and  at  the 
close  of  plaintiff's  case  the  court  could  not 
do  otherwise  than  instruct  that  ^he  could 
not  recover;  and  there  wiis  no  error  in  its  re- 
fusal to  set  aside  the  nonsuit  taken  by  reason 
of  such  instruction.  All  concur,  except  Bab- 
OLAT,  J.,  not  sitting. 


Bob  e.  Citt  of  Kansas. 
(Supreme  Court  of  Jfissouri.    Haroh  83, 1890.) 

DKraCTIVB  StDBWALKS— EVIDBHOB. 

1.  Where  a  city  opens  a  sidewalk  to  public  trav- 
el, it  is  bound  to  keep  every  portion  of  it  in  repair. 

2.  The  refusal  of  the  court  below  to  strike  out 
incompetent  evidence  is  not  reversible  error,  where 
the  facts  sought  to  be  proved  thereby  have  been 
established  by  other  and  competent  evidence. 

Appeal  from  circuit  court,  Jackson  coun- 
ty; J.  U.  Slover,  Judge. 

R.  W.  Quarles  and  W.  A.  Alderson,  for 
appellant.  Crittenden,  MoDougal  it  Stiles, 
for  respondent. 

SuEiiwouD,  J.    Action  for  damages  caused 


by  falling  on  a  trap-door  placed  in  the  aid' 
walk.  It  was  charged  in  the  petition  an 
was  established  at  the  trial  that  the  binges! 
on  the  door  had  been  broken,  and  that  it  was 
in  such  a  condition  that,  by  stepping  ninm 
some  parts  of  it,  it  would  tip  up.  It  was  in 
this  way  that  the  accident  to  plaintiff  oc- 
curred. This  defect  in  the  door  had  existed 
for  some  months,  and  the  injuries  to  plaintiff 
were  of  a  permanent  nature.  The  jury 
brought  in  a  verdict  giving  damages  at 
85,500,  and  defendant  appeals.  Error  is  as- 
signed but  upon  two  points:  (1)  The  re- 
fusal of  the  court  to  strike  from  the  testi- 
mony of  respondent's  witness  Zeno  U. 
Brown  that  "from  the  appearance  of  the 
iron  of  the  door  hinges  •  •  •  I  would 
judge  the  hinges  had  been  broken  for  some 
time,"  and  "the  doctor  saw  her.  and  pro- 
nounced her  nose  broken."  (2)  The  court 
erred  in  giving  instruction  Ko.  1  in  behalf 
of  the  respondent. 

As  to  the  first  assignment,  it  is  sufficient 
to  say  that  no  exceptions  wore  saved  to  the 
action  of  the  court  in  refusing  to  strike  out 
the  testimony  asked  to  be  stricken  out;  and 
that  if  the  testimony  was  obnoxious  to  criti- 
cism, as  being  incompetent,  the  same  facts 
were  established  by  competent  evidence,  and 
BO  the  incompetent  evidence  did  not  hurt. 

The  first  instruction  asked  by  plaintiff  is 
the  following:  "Tlie  jury  are  instructed  that 
in  this  case  the  plaintiff  seeks  to  recover  dam- 
ages for  injuries  alleged  to  have  been  re- 
ceived by  her  on  account  of  a  defect  in  a 
sidewalk  on  Wyandotte  street,  in  said  city, 
whicli  it  was  the  duty  of  the  city  to  keep  in 
repair.  Her  claim  is  based  upon  the  negli- 
gence of  the  city  in  not  repairing  the  defect, 
and  her  injury  resulting  therefrom.  The 
city  by  its  answer  denies  both  the  negligence 
and  the  injury.  Under  the  evidence,  it  Is 
for  you  to  determine  both  of  these  questions. 
It  was  the  duty  of  the  city  to  keep  the  side- 
walk in  repair;  the  plaintiff  had  the  right  to 
presume  that  this  duty  had  been  perfurmed, 
and  that  the  sidewalk  was  in  safe  condition 
for  the  use  of  the  public."  We  find  nothing 
objectionable  in  this  instruction.  It  is  urged, 
however,  that  the  words,  "to  keep  the  side- 
walk in  repair,"  meant  "all  the  sidewalk," 
and  therefore  the  instruction  was  erroneous. 
But  this  is  stretching  the  instruction  beyond 
legitimate  limits.  How  wide  the  sidewalk 
was  at  the  point  the  injury  to  plaintiff  oc- 
curred does  not  appear.  Conceding,  as  was 
decided  in  Tritz  v.  City,  84  Mo.  632,  that  the 
same  rule  ought  to  apply  to  sidewalks  as  to 
streets,  still  it  does  not  appear  that  the  side- 
walk was  of  sufficient  width  for  the  use  of 
the  public,  unless  the  defective  portion  there- 
of was  taken  into  the  account,  and,  if  this 
was  BO,  then  the  instruction  was  correct  in 
any  event;  and  it  was  the  duty  of  the  com- 
plaining defendant  to  disclose  the  error  in 
the  instruction,  if  error  there  was,  by  dis- 
closing the  width  of  the  sidewalk.  But  it 
seems  to  us  there  is  an  obvious  difference 
between  a  sidewalk,  considering  the  uses  to 
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2„^  vhicb  it  is  ordinarily  applied,  and  a  street. 
,„^  )ver  the  sidewalk,  and  the  whole  of  the 
'^^  lidewalk,  pedestrians  pass  continuously ;  but 
.his  is  not  necessarily  so  of  a  street,  which, 
J  j^  lor  the  most  part,  is  used  only  by  teams.  The 
'^Bourt  went  loo  far  in  the  Tritz  Case,  and  we 
,,J»re  of  opinion  it  should  no  longer  be  fol- 
'„',  I  lowed.  Moreover,  that  case  was  overruled 
i'j!^  in  the  recent  ease  of  Walker  v.  City,  12  S. 
W.  Uep.  8i)4.  Judgment  affirmed.  All  con- 
cur. 


Schmidt  «t  al.  v.  Neimbter  «t  a{. 
(Supreme  Court  of  3f  (ssourt   Marcb  sa,  1890.) 
Tax-Sales— Bona  Fidb  Pcrcqabisbs. 
Defendants  In  a  tax-suit  received  no  personal 
Mrvlce  of  the  sammons,  and  put  in  no  appearance. 
Ad  order  of  publication  was  made  on  the  falsa  re- 
turn of  the  sberifT  tbat  defendants  could  not  be 
found.   The  judgment  which  was  entered  forasum 
in  excess  of  that  recited  in  the  order  of  publication 
was  vacated  on  motion  at  asabseqnent  term.  Held, 
that  the  title  of  purchaser  under  the  execution  sale, 
without  notice  of  the  irregularities,  was  good. 
SaEKWooD,  J.,  dissenting. 

Error  to  St.  Louis  circuit  court;  Amos  M. 
TnATBit,  Judge. 

This  is  an  action  of  ejectment.  It  is  con- 
ceded  that  plaintiffs'  title  would  prevail  but 
for  the  interference  of  a  sheriff's  deed  made 
under  execution  in  a  Imck-tax  suit,  wliich 
forms  the  basis  of  defendants'  claim.  Plain- 
tiffs question  the  validity  of  the  proceedings 
in  ttie  tax-suit.  Tbey  made  a  successful  mo- 
tion in  the  trial  court  to  set  aside  the  judg- 
ment therein.  Tbat  motion  was  tiled  at  a 
term  long  subsequent  to  tbe  execution  sale. 
Defendants'  grantor,  who  purchased  at  the 
tale,  was  a  stranger  to  the  record,  and,  until 
then,  to  tbe  title.  Plaintiffs  were  defendants 
in  tbe  tax-suit,  and,  as  such,  a  summons  issued 
•gainst  them  when  it  began.  The  sberiiTs 
return  thereon  was  tbat  they  could  not  be 
found.  Upon  that  an  order  of  publication 
was  made  under  section  8496,  (Rev.  St.  1879,) 
tbe  court  being  satisfled  that  the  ordinary 
process  of  law  could  not  be  served  upon 
them.  Ko  appearance  was  made  on  the  part 
of  defendants,  and  in  due  course  a  judgment 
was  entered  against  tbe  property  in  question 
for  the  amount  of  the  delinquent  taxes.  Un- 
der the  judgment  the  execution  sale  took  place 
on  which  defendants'  title  rests.  The  circuit 
court  declared  the  law  to  be  that  plaintiffs 
could  not  recover.  After  the  necessary  steps 
for  a  review,  tbe  plaintiffs  appealed. 

Kehr  tt  Ttttman.  for  plaintiffs  in  error. 
S.  P.  Johnson,  for  defendants  in  error. 

Babclat,  J.,  (({fter  stating  the  facts  cu 
above.)  1.  The  questions  involved  in  this 
appeal  have  been  determined  by  former  de- 
cisions of  the  court.  It  has  been  held  that  an 
order  of  publication,  regularly  made,  cannot 
be  attacked  collaterally,  as  against  an  inno- 
cent purchaser  thereunder,  by  showing  that 
it  was  predicated  on  an  untrue  suggestion  to 
the  court.  Payne  v.  Lott,  90  Mo,  676,  3  S. 
W.  Rep.  402.  In  this  case  tbe  basis  of  the 
order  was  tbe  sheriff's  return,  that  defendants 


could  not  be  found.  We  see  no  sufficient 
reason  for  disturbing  the  ruling  made  in  the 
opinion  cited.  Practical  hardsliips  frequent- 
ly arise  in  applying  the  rule  that  parties  to  a 
cause  are  concluded  by  the  returns  made  by 
law  officers  upon  process  therein,  but  prob- 
ably greater  hardships  and  uncertainties  in 
the  administration  of  justice  would  follow  its 
abrogation.  If  a  return  be  false,  the  remedy 
lies  against  the  officer  who  made  it;  but  par- 
ties who  may  have  acted  upon  it.  as  in  tbe 
case  at  bar,  innocently,  are  protected  by  it. 

2,  Tbe  fact  tbat  tbe  judgment  was  vacated 
by  tbe  trial  court,  on  motion  at  a  subse- 
quent term,  does  not  affect  the  rights  of  a 
purchaser  (without  notice  of  irregularities) 
at  the  sale  under  an  execution  on  the  judg- 
ment, where  tbe  latter  is  not  wholly  void. 
This  was  expressly  determined  in  Jones  v. 
Driskill,  94  Mo.  190,  7  &  W.  Rep.  Ill,  which 
is  decisive  here. 

8.  If,  as  plaintiffs  contend,  the  tAX  judg- 
ment was  entered  for  a  sum  in  excess  of  th» 
recited  in  the  order  of  publication,  it  would 
not  be  void  for  that  reason.  Until  attacked 
directly  and  vacated  for  such  error,  the  judg> 
meiit  would  be  good  collaterally.  Allen  T. 
Ray.  96  Mo,  542.  10  S.  W.  Rep.  153,  These 
are  the  only  points  made  against  tbe  validity 
of  the  tax-sale.  The  trial  court  appears  to 
have  made  no  error.  We  agree  to  affirm  its 
judgment,  except  Sherwood.  J.,  who  dis- 
sents. 


BOBEBTSON  e.  Dbonb. 
(Supreme  Court  ^f  MUsaurl.     March  88,  1890.) 

KJIOTMBKT— TSSTBUCnOS— JUDOMEKT, 

1,  In  ejectment  the  onlj  question  was  the 
location  of  a  boundary  line,  Tne  jury  found  fOr 
plaintiff,  and  that  "the  Ross  survey  is  the  cor- 
reot  line,  being  seven  and  nine  feet  south  of  tbe 
hedge  as  shown  by  the  evidence."  There  was 
nothing  in  tbe  petition  to  show  where  the  boundary 
was,  or  ought  to  be.  Held,  tbat  a  judgment  for 
the  land  described  in  tbe  petition,  and  for  posses- 
sion "not  further  south  than  the  lioundary  line  in 
said  verdlot  described, "  was  too  vague  and  indeft- 
nlte. 

a,  Plaintifl's  right  to  recover,  on  the  evidence, 
depended  on  the  establishment  of  the  Ross  line  as 
the  true  dividing  line.  Tbe  court  instructed  that 
if  the  jury  believed  that  the  survey  made  by  Ross 
was  substantially  correct,  and  in  accordance  with 
the  old  survey  made  by  KirUy,  they  should  find 
tbe  Ross  line  to  be  correct.  Held  error,  there  be- 
ing nothing  to  warrant  tbe  declaration,  as  a  matter 
of  law,  that  tbe  Klrtly  survey  was  the  true  divid- 
ing line,  and  defendant  not  having  conceded  it  to 
be  the  true  line. 

Appeal  from  circuit  court,  Saline  county; 
J.  P.  Strother,  Judge. 

Geo.  L.  Hays  and  Boyd  dt  Sabree,  for  ap> 
pellant.    Davis  di  Wtngfleld,  tot  reapondeni, 

Bbaoe,  J.  This  is  an  action  in  ejectment* 
the  only  question  at  issue  being  the  correct 
location  of  the  boundary  line  between  plain* 
tiff,  who  is  the  owner  of  the  £.  ^  of  the  N. 
£.  i  of  section  6,  township  50,  range  23,  and 
the  defendant,  who  is  the  owner  of  tbe  E.  } 
of  tbe  S.  £.  4  ot  the  same  section.  Tbe  JU17 
returned  the  following  verdict:  "We,  tbi, 
jury,  dnd  for  the  plaintiff,  and  find  tbat  tbi^ 
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Ross  survey  is  the  correct  line,  being  seven 
and  nine  feet  south  of  the  hedge  as  shown  by 
the  evidence,  and  also  give  one  cent  damages 
to  the  plaintiff."  Upon  this  verdict  the  court 
rendered  the  following  judgment:  "Tliat  the 
plaintiff  recover  of  defendant  the  possession 
of  the  lands  described  in  the  petition,  to- wit: 
The  east  half  of  the  north-east  ^  of  section 
6,  township  50,  range  23,  in  Saline  county. 
Mo.,  lying  south  of  the  hedge,  with  one  cent 
damages,  without  monthly  rents  and  profits, 
and  that  the  plaintiff  recover  from  the  de- 
fendant the  costs  of  the  suit;  and  the  court 
doth  further  order  that  an  execution  issue  to 
restore  to  said  plaintiff  the  possession  of  said 
lands  and  tenements,  or  so  much  thereof,  not 
further  south  than  the  boundary  line  in  said 
verdict  described,  as  said  defendant  shall  be 
found  in  possession  of  at  the  time  of  the  ex- 
ecution of  said  writ,  and  for  costs  of  this 
court. " 

The  plaintiff,  in  his  petition,  sued  simply 
for  the  possession  of  the  E.  ^  of  the  N.  E.  ^ 
of  section  6,  township  50,  range  23.  There 
was  nothing  In  the  petition  to  indicate  where 
the  boundary  line  between  his  land  and  that 
of  the  defendant  was  or  ought  to  be  located, 
and  the  judgment  of  the  court  that  he  re- 
cover the  lands  sued  for,  as  described  in  the 
petition,  would  afford  no  guide  to  the  officer 
executing  the  writ  as  to  what  land  in  pos- 
session of  defendant  was  to  be  delivered  into 
the  possession  of  the  plaintiff.  The  direc- 
tions to  restore  the  plaintiff  to  the  possession 
of  so  much  of  said  lands,  not  further  than 
the  south  boundary  line  in  said  vei-dict  de- 
scribed, as  said  defendant  shall  be  found  to 
be  in  possession  of,  might,  perhaps,  have 
been  complied  with,  if  the  verdict  had  fixed 
any  definite  line  as  the  south  boundary  line 
of  plaintiff's  premises,  but  the  verdict  leaves 
the  line  indefinite,  being  "seven  and  nine 
feet  south  of  the  hedge  as  shown  by  the  evi- 
dence;" but  where  seven  and  where  nine  feet 
does  not  appear.  It  is  possible  the  court 
might,  upon  this  verdict,  in  the  light  of  the 
evidence,  and  the  issues  thereupon  submitted 
to  the  jury  in  the  instructions,  have  entered 
a  judgment  definitely  describing  the  strip  of 
land  to  be  recovered;  but  the  judgment  is  as 
vague  and  indefinite  as  the  verdict,  and  not 
susceptible  of  intelligent  execution. 

On  the  trial  of  the  cause  the  following 
Instruction  was  given,  in  which,  also,  there 
was  error:  "The  jury  are  instructed  that 
where  there  are  contlicting  surveys  they  m  ust 
take  into  considerHtion  all  the  evidence  con- 
cerning the  correctness  of  said  surveys,  and 
the  history  of  the  same,  as  detailed  in  the 
evidence;  and  if,  under  all  the  evidence,  the 
jury  believe  that  the  survey  made  by  lioss 
was  substantially  correct,  and  in  accordance 
with  the  old  survey  made  by  Kirtly,  then  the 
jury  will  find  the  line  established  by  Ross  to 
be  correct;  and,  if  the  jury  find  that  said  line 
falls  south  of  the  hedge  in  question,  then  the 
finding  must  be  for  the  plaintiff,  unless  tliey 
find  the  hedge  an  agreed  line,  as  elsewhere 
instructed."    The  right  of  the  plaintiff  to 


recover  on  the  evidence  depended  upon  the 
establishment  of  the  fact  that  the  line  of  the 
survey  made  by  Boss  was  the  true  dividing 
line  between  plaintiff's  and  defendant's  land. 
Ibis  instruction  a.isumes  that  an  old  survey 
made  by  Kirtly  established  the  correct  line, 
and,  in  effect,  tells  the  jury  that,  if  they  find 
that  the  line  of  the  Boss  survey  and  the  line 
of  Eirtly's  survey  correspond,  then  they 
have  found  the  true  line,  and  must  find  for 
the  plaintiff.  There  is  nothing  in  the  evi- 
dence that  would  authorize  the  coui-t  to  de- 
clare, as  matter  of  law,  that  the  line  of 
Kirtly's  survey  was  the  true  line  between 
these  half  sections,  nor  anything  from  which 
the  conclusion  can  be  deduced  that  the  de- 
fendant conceded  that  such  line  was  the  true 
line.  For  this  error  the  judgment  would 
have  to  be  reversed,  and  the  cause  remanded 
for  new  trial,  even  if  the  judgment  were  not 
defective  in  the  respect  mentioned;  and  it  is, 
accordingly,  so  ordered.    All  concur. 


Stats  tx  rel.  Lovb  e.  Hannibal  3b  St.  J. 
R.  Co. 

(Supreme  Court  of  Uissowri.    Uardh  10, 1890.) 

Ra.tlkoai>  CkjMFANiES— Taxation  fos  Past  Ybass 
— Btatb  Board  or  E<)uaijzatioh — Sjoas  Tax. 

1.  Act  Ho.  1871,  pp.  6ft-fi9,  creating  a  state 
board  of  equalization  to  adjust  and  equalixe  tlw 
valuation  of  railroad  property,  and  autliorixiiiff 
them,  on  "the  evidence  produced  before  them," 
to  increase  or  reduce  the  aggregrate  valuation  of 
any  railroad  property  as  "they  may  deem  just 
and  right,"  does  not  require  them  to  base  their 
valuation  on  any  other  evidence  than  the  report  of 
the  company's  officer;  nor  does  it  require  tbem  to 
preserve  the  evidence  in  the  record  of  their  pro- 
oeedings. 

2.  Section  8  of  this  act,  providing  for  taxation 
for  past  years,  on  the  valuation  to  be  adjubtod  and 
equalized  by  such  board,  of  property  which  "shall 
have  been  subjected  to  taxation  "prior  to  tiie  pas- 
sage of  the  aot,  but  shall  not  have  been  assessed, 
refers  only  to  such  property  as  before  the  passage 
of  the  act  was  subject  and  liable  to  taxation,  but 
has  escaped  it  through  inattention  of  the  owner  or 
inadvertence  of  the  county  officers. 

S.  The  fact  that  the  board  fixes  the  same  valu- 
ation for  past  years  as  for  the  year  in  which  the 
assessment  is  made  does  not  raise  such  a  suspicion 
that  it  has  acted  arbitrarily  and  without  evidence 
as  will  overcome  the  legal  presumption  that  it  has 
honestly  discharged  its  duties. 

4.  Const.  Mo.  1875,  prescribing  a  limit  to  tax- 
ation, applies  only  to  taxes  for  years  subsequent  to 
its  adoption,  and  does  not  affect  the  validity  of  lev- 
ies made  after  its  adoption  for  years  prior  thereto. 

5.  Act  Mo.  1S68,  p.  151,  repealing  former  acta 
relating  to  taxes  for  maintenance  of  publio  roads, 
provides  in  section  7  that  county  courts  may  bor- 
row money  on  the  credit  of  the  county  for  the 
purpose  of  opening  and  repairing  public  roads,  and 
levy  a  tax  to  meet  the  interest  thereon.  Section 
37  provides  that,  for  the  purpose  of  opening,  re- 
pairing, and  improving  roaias,  and  in  order  to  raise 
the  necessary  funds,  tbe  county  courts  shall  levy 
a  special  tax,  which  shall  be  known  as  the  "road 
tax, "  said  levy  to  be  made  as  the  county  revenue 
is  levied;  and  that  all  property  subject  to  pay  a 
county  tax  shall  be  made  subject  to  pay  a  road  tax. 
Subsequent  acts  classify  all  taxes  into  state,  coun- 
ty, township,  school,  and  municipal  taxes.  Held, 
that  the  road  tax  is  a  county  tax,  within  the  mean- 
ing of  the  special  charter  of  defendant  company, 
(Act  Mo.  1847,  p.  167,  §  4,)  exempting  said  com- 
pany from  payment  of  county  taxes.)  V  I  *C 
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Appeal  from  cironit  oourt.  Oaldwell  coun- 
ty; J.  M.  Davis,  Judge. 
'  Strvng  A  Mo^man  and  Thot.  B.  Tumey, 
for  appellant.    CrM6y/oAn<on,  for  respond- 
ent. 

Bbaob,  J.  This  is  an  action,  brought  in 
the  name  of  the  state,  at  the  relation  of  the 
collector  of  Caldwell  county,  to  recover  cer- 
tain taxes  assessed  and  levied  against  the 
property  of  the  defendant  In  said  county  for 
the  years  1867,  '68,  '69.  '70,  '71.  '72,  '73,  '74, 
'75,  '76,  and  '77,  with  interest,  and  penalties 
for  the  non-payment  of  the  same.  The  plain- 
tiff recovered  judgment  for  the  amount  of  the 
road  tax  for  all  of  said  yeare  except  the  year 
1873,  and  for  the  amount  of  the  school  taxes 
for  the  years  1867  to  1872,  both  inclusive; 
the  whole  aggregating,  with  costs,  the  sum  of 
•78, 121.12.  The  court  found  for  the  defend- 
ant as  to  all  the  taxes  for  the  year  1878,  and 
as  to  all  other  taxes  for  other  years  sued  for, 
except  the  items  stated.  The  taxes  for  which 
judgment  was  recovered  were  upon  the  de- 
fendant's real  estate  and  road-bed,  together 
with  the  side  tracks  and  station-houses  ap- 
purtenant thereto,  situate  in  said  county.  The 
errors  assigned,  and  for  wbicli  it  is  contended 
the  judgment  should  be  reversed,  will  be  no- 
ticed in  the  order  in  which  they  are  urged  by 
counsel. 

1.  It  is  conceded  by  counsel  that  it  was 
shown  by  competent  evidence  that  the  road 
and  school  taxes  for  the  years  1867  to  1872, 
inclusive,  were  levied  in  pursuance  of  the 
valuation  placed  upon  defendant's  property 
in  said  county  by  the  state  special  board  of 
equalization  for  railroad  property,  created  by 
act  of  the  general  assembly.  Sess.  Acts  1871, 
pp.  56-59.  But  it  is  contended  that  that  ev- 
idence, consisting  in  part  of  the  journal  of 
the  proceedings  of  said  board,  also  shows 
that  the  valuation  of  defendant's  property 
made  by  its  president  was  increased  by  the 
board  without  notice, — arbitrarily,  and  with- 
out hearing  any  evidence.  It  appears  satis- 
factorily from  the  evidence  that  the  board  met 
and  continued  in  session  at  the  time  and  place 
when  and  where  the  assessment  was  made  as 
required  by  law,  of  which  time  and  place  it 
was  the  duty  of  the  defendant  to  take  notice; 
that  they  took  up  the  return  made  by  the  de- 
fendant of  its  property,  and  made  this  assess- 
ment "after  mature  deliberation."  Tbeonly 
ground  for  the  contention  that  they  made  the 
increase  without  evidence  is  that  the  record 
of  their  proceedings  does  not  show  aflirma- 
tively  that  such  Increase  was  made  upon  any 
other  evidence  than  the  return  of  defendant's 
officers.  The  law  did  not  require  that  the  evi- 
dence upon  which  they  based  their  valuation 
should  be  preserved,  or  upon  what  evidence  it 
should  be  based.  Upon  "  the  evidence  produced 
before  them,"  they  were  required  tu  increase 
or  reduce  the  aggregate  valuation  of  any  rail- 
road company  as  "they  may  deem  just  and 
right. "  Section  7,  p.  57,  supra.  There  is  no 
foundation  for  the  contention  that  there  was 
no  evidence  before  them  upon  which  to  base 


an  increase.  They  had  the  report  of  the  de- 
fendant of  its  own  valuation  of  its  property, 
and  of  every  other  railroad  company  'in  the 
state,  as  a  basis  for  equalization, — for  increase 
or  reduction  to  such  a  standard  as  to  them 
might  "seem  just  and  right. "  What  other  er- 
idence  they  may  have  had  in  regard  to  the 
valne  of  defendant's  property  does  not  appear 
upon  the  face  of  the  record  of  the  board,  nor 
was  it  necessary  that  it  should  so  appear. 
Hannibal  &St.  J.  R.  Co.  v.  State  Board,  64  Mo. 
294.  That  the  board  fixed  the  same  valuation 
upon  defendant's  property  for  the  precedent 
years  that  they  did  for  1872  may  raise  a  suspi- 
cion in  the  minds  of  counsel  that  they  acted 
arbitrarily  and  without  evidence,  but  such  a 
suspicion,  surely,  ought  not  to  be  permitted 
to  overcome  the  legal  presumption  that  these 
sworn  officers,  acting  in  a  qxiasi  judicial  ca- 
pacity, honestly  discharged  their  duties;  and 
against  any  mere  mistake  of  their  judgment 
no  court  can  give  relief  except  by  a  direct  re- 
view of  such  judgment  in  a  manner  provided 
by  law.  We  6  nd  no  error  in  the  ruling  of 
the  court  that  the  taxes  were  legally  assessed 
in  this  respect,  if  the  defendant's  property 
was  subject  to  taxation  for  the  years  for 
which  they  were  so  assessed. 

2.  It  is  contended  that  the  defendant's 
property  is  not  liable  for  the  school  taxes  for 
the  years  1867-1872,  for  which  plaintiff  re- 
covered judgment,  for  the  reason  that,  al- 
though subject  to  taxation  for  school  pur- 
poses for  those  years,  (Livingston  Go.  t. 
llailroad  Co.,  60  Mo.  516,)  yet,  not  having 
been  subjected  to  taxation  for  such  purposes, 
by  appropriate  legislation,  prior  to  the  act  of 
March  10, 1871,  it  could  not  be  subjected  to 
taxation,  under  the  provisions  of  that  actt 
for  those  years.  For  support  of  this  conten- 
tion, reliance  is  placed  on  the  language  of 
the  third  section  of  said  act,  and  upon  the 
decision  in  State  v.  Railroad  Co..  77  Mo.  202. 
Said  section  reads  as  follows:  "Seo.  S.  In 
case  any  such  railroad  or  other  property  of 
any  such  company,  heretofore  specified,  shall 
have  been  subjected  to  taxation,  prior  to  the 
passage  of  this  act,  for  any  year  for  which  it 
shall  not  have  been  assessed  and  paid  taxes,- 
bben,"  etc.  In  Livingston  Co.  v.  Railroad 
Co.,  supra,  in  construing  this  section  in  an 
action  for  taxes  levied  under  the  same  act 
against  the  property  of  defendant  in  that 
county,  the  court,  per  Napton,  J.,  uses 
this  language:  "This  section  does  not  un- 
dertake to  Butiject  to  taxation  property 
which  at  the  date  of  the  ordered  assessment 
was  not  liable  to  taxation,  but  merely  tu  de- 
clare that,  in  case  property  which  has  been 
subject  to  taxation  prior  to  the  passage  of 
the  act  has  escaped  taxation  either  through 
the  inattention  of  the  owner  or  of  the  coun- 
ty officers,  those  back  taxes  shall  be  assessed 
and  collected."  Sciiool  taxes  for  the  same 
years  were  included  in  the  action  in  that  case, 
as  in  this;  and  that  case  would  seem  to  be 
decisive  of  the  question,  unless  the  conten- 
tion can  be  maintained  upon  the  authority  of 
the  case  in  77  Mo.  202,  in  which,  iu  e£fect,Jt 
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was  held.  In  favor  of  a  subsequent  purcbas- 
er,  that  a  lien  in  favor  of  the  state  could  not 
be  created  against  the  property  in  tpeoie  of 
the  defendant  railroad  compHny,  for  taxes 
for  the  years  preceding  the  levy  and  assess- 
ment und«r  that  act,  whose  capital  stock 
daring  those  years  bad  been  subjected  by 
appropriate  legislation  to  taxation,  upon  the 
principle  that  it  was  not  to  be  held  that  tlte 
legislature  intended  to  favor  double  taxa- 
tion, and  that,  having  provided  for  tlie  tax- 
ation of  the  capital  slock  during  those  yeara, 
the  property  of  the  company  in  apeoie  could 
not  be  subjected  to  a  lien  attempted  to  be 
thereafter  created  for  such  taxes  upon  the 
property  in  specie.  The  case  at  bar  is  to  be 
distinguished  from  that  in  this:  that  the  cap- 
ital stock  of  the  defendant  during  those  yeai-s 
was  neither  subject  to  nor  subjected  to  taxa- 
tion for  school  purposes  for  the  reason  that, 
by  legislative  enactment,  its  capital  stock 
was  exempt  from  taxation  for  such  purposes, 
and  its  property  in  tpecievas  subject  to  tax- 
ation therefor,  as  will  more  fully  appear  in 
the  subsequent  discussion  of  another  branch 
of  tlie  ease,  and  was  subjected  thereto  by  the 
general  legislation  providing  for  the  levy  and 
collection  of  taxes  upon  such  property  in  spa- 
tie.  Bess.  Acts  1852,  p.  15.  §  3;  Gen.  St. 
1865,  c  11,  p.  95»  §  1,  and  c.  46.  pp.  262, 
268,  ^  21  et  seq.  Consequently,  there  is  no 
question  of  double  taxation  in  this  case,  the 
vital  one,  which  lay  at  the  root  of  the  contro- 
versy in  that  case,  and  which  led  to  the  dis* 
tinction  mnde  between  property  subject  to 
and  property  subjected  to  taxation. 

3.  The  fact  that  these  school  taxes  were 
levied  after  the  constitution  of  1875  went  in- 
to effect,  and  that  the  rates  for  the  years  for 
which  they  were  levied  were  in  exeesa  of  the 
Hniit  prescribed  by  that  constitutioii.  would 
in  no  way  afCect  the  validity  of  the  levy,  if 
they  did  not  exceed  the  limit  of  taxation  au- 
thorized by  law  for  such  purposes  at  the  time 
when  such  taxes  ought  to  have  been  levied. 
The  nunc  pro  tunc  levy  provided  for  by  law 
apeaka  as  of  the  date  when  it  should  have 
keen  made.  The  limitation  of  the  constitu- 
tion operates  only  on  taxes  for  years  subse- 
qoent  to  its  adoption. 

4.  It  is  contended  that  the  defendant  is 
aot  liable  for  tlie  road  taxes  for  the  years 
1867-72,  for  the  same  reasons  for  which 
elaim  is  made  that  it  was  not  liable  for  the 
school  taxes,  hereinbefore  considered;  but, 
further,  that  it  is  not  liable  for  road  taxes 
for  any  of  the  years  for  which  plaintiff  re- 
eovered  judgment;  and  this  claim  will  now 
be  considered.  Tlie  defendant  was  incorpo- 
rated in  the  year  1847.  By  its  charter,  its 
capital  stock  was  exempted  from  all  state 
and  county  taxes.  Sess.  Acts  1847,  p.  157, 
§  4;  Sess.  Acts  1887,  p.  252,  §  24.  In  con- 
sideration of  a  grant  of  lands  made  by  the 
state  and  accepted  by  the  company,  by  act  of 
the  general  assembly  approved  September  20, 
1852.  (Sess.  Acts  1852,  p.  15,  §  3.)  it  became 
bound,  in  each  year  after  its  completion,  to 
"pay  into  the  treasury  of  the  state  a  sum  of 


money  equal  to  the  amount  of  the  state  tax 
on  other  real  and  personal  property  of  like 
value,"  upon  the  actual  cash  value  of  all  its 
property  in  ipecie.  By  virtue  of  this  legisla- 
tion, while  the  capital  stock,  eo  nomine,  re- 
mained and  still  remains  exempt  from  state 
and  county  taxes,  its  tangible  property  be- 
came and  is  subject  to  state  taxes,  but  not 
subject  to  county  taxes.  Railroad  Go.  T. 
Shacklett,  30  Mo.  550;  State  t.  itailitrnd  Co., 
87  Mo.  265;  State  v.  Railroad  Co.,  60  Mo. 
143.  It  is. not  exempt,  however,  from  mu- 
nicipal taxes  imposed  by  authority  of  the 
state,  (City  of  St.  Joseph  v.  Railioad  Co.,  39 
Mo.  476.)  nor  from  school  taxes  imposed  by 
like  authority,  (Livingston  Co.  v.  iiailruad 
Co.,  60  Mo.  516;)  and  the  question  now  pre- 
sented for  consideration  is  whether  the  road 
tax  sued  for  is  within  the  meaning  of  the 
term  "county  taxes,"  as  used  in  the  act  of 
1837,  supra,  incorporating  the  Louisiana  & 
Columbia  Railroad  Company,  to  all  the  rights, 
privileges,  and  immunities  to  which  the  de- 
fendant became  entitled  by  the  act  of  1847, 
supra.  At  the  same  session  of  the  general 
assembly  at  which  the  Louisiana  &  Columbia 
Railroad  Company  was  incorporated,  the  act 
of  1835,  by  which  provision  bad  been  made 
for  assessing,  levying,  and  collecting  a  rood 
tax  upon  real  estate.  (Rev.  St.  1835.  p.  544, 
§§  30-33.)  was  repealed,  (Sess.  Acts  1837,  p. 
110;)  and  no  general  act  has  been  found  in 
the  statatet  i?om  that  date  until  1851  pro 
viding  for  a  property  road  tax,  as  distin- 
guished from  other  county  taxes.  From  the 
organization  of  the  state  government,  the 
county  courts  of  the  state  have  been  charged 
with  the  duty  of  opening  and  keeping  in  re- 
pair the  public  highways,  (Rev.  Laws  1825, 
p.  688;  Rev.  St.  1835,  p.  546;  Rev.  St.  1845,  c 
151,  p.  960;  Rev.  St.  1855,  c.  137.  p.  1367; 
Gen.  St.  1865.  c.  52,  p.  289;)  and  to  some  ex- 
tent they  have  always  been  a  charge  upon 
the  general  revenue  of  the  county.  In  1835 
provision  was  made  (Rev.  St.  1835.  p.  553)  for 
the  apportionment  and  distribution  of  the 
road  and  canal  fund  to  the  several  counties, 
and  thereafter,  for  many  years,  this  fund  was 
regularly  distributed  to  the  counties  at  stated 
periods;  and  the  compulsoi7  Libor  of  the 
residents  of  the  road-districts,  supplemented 
by  payments,  in  certain  instances,  authorized 
to  be  made  out  of  the  connty  treasury,  were 
the  means  thereafter  provided  by  law  for 
opening  and  keeping  in  repair  the  public 
highways  of  the  state.  The  burden  of  erect- 
ing and  maintaining  bridges  on  such  roads, 
when  the  cost  exceeded  925  or  §50,  has  al- 
ways been  borne  by  the  general  county  rev- 
enue fund,  except  in  so  far  as  it  was  relieved 
by  private  subscription.  Rev.  St.  1835.  p. 
106;  Rev.  St.  1845.  c.  22;  Rev.  St.  1855, c.  22; 
Gen.  St  1865,  c.  53.  By  act  of  the  general 
assembly  approved  March  3, 1851,  (Sess.  Acts 
1850-51,  p.  277,  §  14  et  seq.,)  the  property  of 
residents  of  road-districts  liable  to  work  on 
the  road  was  subjected  to  a  road  tax  to  be 
levied  by  the  county  ooart.  This  act  was 
amended  and  carried  into  Rev.  8t.  1856,  p. 
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1876.  §  47  et  seq.  In  *1865  the  operation  of 
tliia  act  was  extended,  and  the  county  courts 
were  authorized  to  levy  a  special  tax  for  the 
improveraent  of  roads  upon  property  gnbject 
to  pay  a  state  and  county  tax,  (Gen.  8t  1865, 
p.  290,  I  6,)  and  to  borrow  money  on  the 
credit  of  the  county,  and  Issue  bonds  for  that 
purpose,  and  levy  a  special  tax  for  the  pay- 
ment of  accruing  interest  thereon,  (section 
7,  Id.;)  and,  in  addition,  county  courts  were 
authorized  to  levy  a  road  tax  upon  all  prop- 
erty subject  to  taxation  tn  an  amount  not  ex- 
ceeding 30  per  cent,  of  the  amount  of  the 
state  tax,  (section  26,  Id.)  This  act  was 
amended  in  18t58  by  an  act  then  passed  re- 
pealing the  law  of  1865.  by  which  the  county 
courts  were  authorized  to  borrow  money  on 
the  credit  of  the  county  for  the  purpose  of 
opening  and  improving  public  roads,  and  to 
levy  a  sutflsient  amount  of  revenue  to  pay 
the  interest  accruing  thereon,  and,  if  neces- 
sary, tu  levy  a  special  tax  for  the  payment  of 
such  interest,  (Sess.  Acts  1868,  p.  151.  §  7;) 
and  by  the  same  act,  in  addition,  it  was  pro- 
vided (section  27.  Id.)  that,  "for  the  pur- 
pose of  opening,  repairing,  and  improving 
roads,  and  in  order  to  raise  the  necessary 
funds  to  pay  the  expenses  of  any  or  all  of 
said  opening,  repairing,  or  improvements, 
the  oonnty  courts  of  the  yarious  counties 
shall  levy  a  special  tax  not  exceeding  four 
mills  on  the  dollar  of  the  taxable  property  of 
the  county,  and  all  property  taxable  by  law, 
which  shall  be  known  as  the  'road  tax,'  said 
levy  to  be  made  at  the  time  and  in  the  same 
manner  as  the  county  revenue  is  levied;  and 
hereafter  all  property,  whether  belonging  to 
non-iesidentfl  or  others,  subject  to  pay  a 
county  tax,  shall  be  made  subject  to  pay  a 
road  tax,"  etc.  This  law,  in  the  main,  was 
in  force  when  the  act  of  1871  was  passed, 
providing  for  a  uniform  system  of  Hssessing 
and  collecting  taxes  on  railroads,  (Sess.  Acts 
1871,  p.  56, )  by  which  the  special  state  board  of 
equali7jition  created  by  that  act  were  required 
to  "apportion  the  value  of  all  lands,  work- 
shops, depots,  and  other  building  belonging 
to  each  railroad  company  to  the  counties, 
cities,  or  incorporated  towns  in  which  such 
lands,  workshops,  or  depots  and  other  build- 
ings are  situate,  and  the  aggregate  value  of 
all  other  property  of  each  railroad  company 
•  •  •  to  each  county,  city,  or  incorpo- 
rated town  in  which  such  road  shall  be  lo- 
cated, according  to  the  ratio  which  the  num- 
ber of  miles  of  such  road  completed  in  such 
county  shall  bear  to  tlie  whole  length  of  such 
railroad,"  (section  8;)  and  after  making  pro- 
TiBion  for  the  levy  of  slate  taxes  on  such 
property,  (section  11.)  The  action  of  the 
Ixmrd  was  to  be  certified  to  the  clerks  of  the 
county  courts  of  the  several  counties;  and 
the  county  courts  were  authorized  to  levy  for 
•II  county  purposes,  on  such  proportionate 
value  so  certiUed.  such  taxes  as  may  be  au- 
thorized by  law,  at  the  same  time  and  at  the 
aame  rate  as  may  be  levied  on  otiier  proper- 
ty. Section  12.  Upon  such  proportionate 
valoe,  provision  was  also  made  for  the  levy 


of  school  taxes.  Section  18.  The  act  then 
provides  for  the  enforcement  of  the  payment 
of  the  state,  county,  and  school  taxes  thus  to 
be  levied.  Section  14  et  seq.  The  act  of 
1871  was  amended  by  an  act  approved  March 
24.  1873,  (Sess.  Acts,' 68,)  in  which  provision 
was  made  for  the  levy  of  municipal  township 
taxes,  and  the  mode  of  levying  and  collect- 
ing municipal  taxes  was  more  specifically 
defined.  The  several  taxes,  as  classified  un- 
der this  law,  were  state  taxes,  county  taxes, 
municipal  township  taxes,  school  taxes,  and 
municipal  taxes;  and  this  classification  has 
since  tHsen  maintained.  Sess  Acts  1874,  p. 
130:  Sees.  Acts  1875,  p.  119:  Rev.  St.  1879, 
§  6879.  During  the  yeara  1874,  75,  and  '76, 
Caldwell  county  was  under  the  township  or- 
ganization act.  By  the  law  then  in  force,  in 
counties  thus  organized,  a  road  tax  was  au- 
tliorized  to  be  levied  upon  all  "real  and  per- 
sonal property  in  the  township  made  taxable 
by  law.  for  state  and  county  purposes." 
Sess.  Acts  1873,  p.  108.  §§  7-21,  and  Sess. 
Acts  1875,  p.  149,  §  2.  In  the  year  1877, 
Caldwell  county  had  resumed  its  normal 
county  organization.  By  tlie  general  road 
law  then  in  force,  it  was  provided  that  there 
should  be  set  aside  an  amount  "from  the 
general  county  revenue  sufficient  for  road 
purposes,  to  be  called  'the  road  tax,'"  etc. 
Sess.  Acts  1877,  p.  398,  §  20. 

At  the  time  the  defendant  received  its  char- 
ter exempting  it  from  all  state  and  county 
taxes,  and  for  10  years  prior  thereto,  the  gen- 
eral revenue  fund  of  the  county  had  been 
charged  with  the  payment  of  certain  expenses 
incurred  in  the  opening  and  improving  of 
public  roads;  and.  so  far  as  any  tax  was 
raised  for  such  purpose.  It  was  raised  as  a 
county  tax.  for  that  in  common  with  all  the 
other  purposes  of  count}'  government.  So 
far  as  defendant's  property  is  concerned,  this 
continued  to  be  the  law  for  nearly  20  years 
afterwards.  The  law  provided  for  the  levy, 
upon  such  proi>erty,  of  taxes  only  for  state, 
county,  and  municipal  purposes.  From  two 
of  these  ita  property  was  exempted.  Of  these 
two,  one — the  county  tax — included  such 
money  as  it  was  then  found  necessary,  and 
as  was  then  being  raised,  for  road  purposes 
by  taxation.  The  legislature,  in  exempting  it 
from  county  taxes,  necessarily  exempted  it 
from  roaJ  taxes.  The  defendant,  by  its  ac- 
ceptance of  the  act  of  1852,  relinquished  its 
exemption  from  state  taxes  on  its  property  in 
specie,  but  has  never  relinquished  its  exemp- 
tion from  county  taxes.  While  the  county 
courts,  since  1865.  by  law,  have  been  au- 
thorized to  levy  a  road  tax,  eo  nomine,  upon 
property,  to  be  applied  exclusively  to  road 
purposes,  yet  that  does  not  change  its  nature 
as  a  county  tax.  Tiie  only  classification  pos- 
sible for  such  a  tax,  whether  from  a  consid- 
eration of  the  legislation  providing  for  it  in 
the  various  road  laws,  to  wliich  reference  has 
been  made,  or  the  various  acts  providing  for 
the  assessment  and  levy  of  taxes  upon  rail- 
road property,  is  as  a  county  tax  for  road  pur- 
poses.   The  legislature  has  never  undertaken 
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to  lift  the  burden  of  maintaining  ttie  public 
roads  from  the  counties,  and  to  place  it  upon 
the  state  ti-easurj,  to  be  met  by  a  levy  of 
state  taxes  to  sustain  it.  The  tax  is  levied, 
collected,  and  disbursed  by  the  county  au- 
thorities. Its  rate  is  uniform  over  the  whole 
county,  but  may  be  varied  in  different  coun- 
ties. It  is  for  a  pnrpose  that  has  al  ways  been 
recognized  iu  the  legislation  of  the  state  as  a 
county  purpose, — as  a  county  burden,  to  be 
met  by  a  county  tax;  and,  as  such,  there  can 
be  no  doubt  that  it  comes  within  the  exemp- 
tion conferred  by  the  legislature  upon  defend- 
ant in  respect  of  the  property  upon  wlii<.-h 
such  taxes  were  levied  in  this  case.  Besides, 
as  we  liave  seen  by  the  various  laws  autlior- 
izing  it,  whether  in  the  shape  of  a  county  road 
tax  or  a  township  road  tax,  its  levy  was  lim- 
ited to  property  subject  to  pay  a  state  and 
county  tax ;  and.  as  defendant's  property  was 
not  subject  to  pay  a  county  tax,  it  could  not 
be  made  a  charge  upon  it.  .  If  the  foregoing 
conclusions  are  correct,  the  result  must  be 
that  the  judgment  of  the  circuit  court  in  favor 
of  the  plaintiff  for  the  school  taxes  ought  to 
bo  sustained,  and  for  the  road  taxes  ouglit  to 
be  reversed.  The  judgment  of  the  circuit 
court  will  therefore  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  cir- 
cuit court  to  enter  up  judgment  for  the  plain- 
tiff, in  accordance  with  this  opinion,  for  the 
school  taxes  and  penalties  sued  for  in  the  first 
six  counts  of  the  petition,  and  for  the  defend- 
ant as  to  all  other  taxes  sued  for.    All  concur. 


Silver  v.  Missoubi  Pao.  Bt.  Co. 

(Supreme  Court  of  Hlasourt.    March  10, 1800.) 

Draw-Bbidoi — Obstbuctiok  or  Navioation. 

1.  A  bridge  company  built  a  draw-bridge  over 

the  Missouri  river,  under  authority  of  Act  Cong. 
Hay  11,  li)72,  which  provided  that  such  bridge 
should  not  interrere  with  the  free  navigation 
of  the  river;  that,  if  built  as  a  draw-bridge,  il 
should  be  a  pivot  draw-bridge,  with  the  draw 
over  the  main  cbannel  of  the  river  at  an  acoeaaible 
and  navigable  point,  with  spans  of  certain  lengtli 
on  each  aide  of  the  pivot  pier,  and  that  the  piers 
should  be  parallel  to  the  current.  The  bridge  com- 
pany built  their  bridge  with  two  draw-rests,  one 
above  and  the  other  below  the  pivot  pier,  and  140 
feet  distant  from  it.  Afterwards  the  oridge  com- 
pany leased  the  structure  to  the  defendant.  Three 
years  after,  plaintiff's  boat,  while  attempting  to  go 
through  the  draw  during  a  high  stage  of  water, 
was  driven  against  one  of  the  piers  by  the  current, 
and  sunk.  The  plaintiff  charged  that  the  piera 
were  not  parallel  to  the  current,  and  that  the  draw- 
rests  above  the  bridge  causeid  a  cross-current, 
which  drove  the  boat  against  the  pier.  Held  that, 
if  the  bridge  was  so  built  that  the  piers  were  par- 
allel to  the  usual  and  ordinary  course  of  the  cur- 
rent, it  was  a  sufficient  compliance  with  the  act, 
and  this  question  was  properly  one  for  the  jury. 

2.  The  burden  of  proof  is  on  the  plaintiff  to 
show  that  the  draw-rests  were  not  necessary  or 
lawful  structures  in  the  operation  and  maintenance 
of  the  bridge. 

8.  Since  the  act  authorizing  the  bridge  au- 
thorized the  maintenance  of  such  structures  as 
were  necessary  to  the  operation  of  the  bridge  so 
long  as  the  free  navigation  of  the  river  was  not  ob- 
structed, in  the  absence  of  testimony  showing  that 
the  draw  rests  were  unauthorized  or  daugi-rous 
structu  res,  the  question  as  to  their  character  should 
not  be  submitted  to  the  jury. 

4.  And  the  plaintiff,  ia'order  to  recover,  must 


show  that  defendant  had  noUce  or  knowledge  of 
the  fact  that  the  piers  of  the  bridge  were  not  par- 
allel to  the  current  of  the  river ;  but  such  notloe  or 
knowledge  may  be  shown  by  facta  and  circum- 
stances, and  not  necessarily  by  direct  evidenoa. 
BA.BCLAT,  J.,  dissenting. 

6.  When  the  act  of  congress  under  whtob  a 
draw-bridge  was  bu  ilt  provides  that,  where  any  liti- 
gation arises  from  any  obstructions  or  alleged  ob- 
structions to  the  free  navigation  of  the  river,  the 
cause  may  l>e  tried  in  the  district  court  of  the  TJiiited 
States,  etc.,  such  provision  does  not  divest  the 
state  courts  of  jurisdiction  of  snob  causes. 

Appeal  from  circuit  court,  Lafayette  coun- 
ty; BicHAKD  Fields,  Judge. 

This  action  was  brought  by  David  H.  Sil- 
ver against  the  Missouri  Pacific  Railway 
Company  for  damages  for  the  loss  of  his 
steara-l>oat,  caused  by  injuries  received  while 
passing  tlirough  a  bridge  over  the  Missouri 
river,  leased  by  the  defendant.  There  was 
judgment  for  plaintiff,  and  defendant  ap- 
pealed. 

T.  J.  Portia  and  W.  8.  Shirk,  for  appel- 
lant. Cosgrove  d  Johnson  and  Braffin  dt 
Williama,  for  respondent. 

Black.  J.  The  plaintiff  brought  this  suit 
in  the  Cooper  circuit  court  to  recover  dam- 
ages for  the  loss  of  his  steam-t>oat,  occasioned 
by  injuries  received  while  passing  through 
the  bridge  over  the  Missouri  river  at  Boon- 
ville.  The  plaintiff  recovered  a  judgment  on 
the  second  trial  in  the  Lafayette  circuit  court 
for  914,000.  Tiie  act  of  congress  of  Mav  11, 
1872,  (17  U.  S.  St.  at  Large,  99,)  authorized 
the  Boouville  Bridge  Company  to  build  a 
bridge  for  the  use  of  railroads  over  the  river 
at  Boonville,  under  the  limitations  tlierein 
provided.  Tbeacttlien  provides,  among  other 
things,  "that  said  bridge  shall  not  interfere 
with  the  free  navigation  of  said  river  beyond 
what  is  necessary  in  order  to  carry  into  effect 
the  riglits  and  privileges  hereby  granted." 
It  is  further  declared  that  if  the  bridge  is 
built  as  a  draw-bridge  it  "shall  be  constructed 
as  a  pivot  draw-bridge,  with  a  draw  over  tlie 
main  cbannel  of  the  river  at  an  accessible  and 
navigable  point,  and  with  spans  of  not  less 
than  160  feet  in  length  in  the  clear  on  each 
side  of  the  central  or  pivot  pier  of  the  draw, 
*  *  *  and  the  piers  of  said  bridge  shall 
be  parallel  with  the  current  of  tlie  river."  It 
is  further  declared  "that  any  bridge  con- 
structed under  this  act,  and  according  to  its 
limitations,  shall  be  a  lawful  structure,"  and 
"tliat  the  structure  herein  authorized  shall 
be  built  under  and  subject  to  such  regula- 
tions for  the  security  of  the  navigation  of 
said  river  and  lake  as  the  secretary  of  war 
shall  prescribe;  and  the  said  structure  shall 
be  at  all  times  so  kept  and  managed  as  to  of- 
fer reasonable  and  proper  means  for  tlie  pas- 
sage of  vessels  through  and  under  said  struc- 
ture, and  the  said  structure  shall  be  changed 
at  the  cost  and  expense  of  the  owners  thereof, 
from  time  to  time,  as  congress  may  direct, " 
etc.  Tlie  bridge  was  built  in  m73  l>y  the 
Boonville  Bridge  Company  as  a  draw-bridge, 
and  the  spans  conform  in  length  to  the  act  of 
congress.    There  are  also  two  "draw-iesta," 
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as  they  are  called,  one  above  and  the  other  be- 
low the  pivot  pier,  each  at  a  distance  of  140 
feet  from  it.  They  are  wooden  structures, 
filled  with  stone,  and  rise  above  the  surface 
of  the  water,  and  are  24  or  25  feet  wide;  the 
length  does  not  appear  to  be  given  in  the  ev- 
idence. A-fter  tlie  bridge  was  built  by  the 
Boonvllle  Bridge  Company,  it  was  leased  to 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, and  by  that  company  leased  to  the  de- 
fendant. The  admission  in  the  case  is  that 
defendant  has  maintained  and  controlled  the 
bridge  without  change  in  the  construction  of 
the  piers  or  draw-rests  since  December,  1880. 
The  plaintiflt's  boat  attempted  to  go  down 
stream  through  the  draw  on  the  80th  June, 
1883,  at  a  very  higli  stage  of  water,  and  was 
thrown  over  against  the  stobe  pier,  south  of 
the  pivot  pier,  and  received  injuries  from 
which  she  became  disabled,  and  sunk  in  less 
than  an  hour.  The  substantial  charges  relied 
upon  as  grounds  of  recovery  on  the  trial  are 
that  the  piers  of  the  bridge  were  not  parallel 
with,  but  diagonal  to,  the  current  of  the 
river;  that  the  up-stream  draw-rest  was  not 
authorized  by  the  act  of  congress;  that  these 
obstructions  caused  a  cross-current  to  How 
towards  the  south  or  Boonvilie  shore;  and 
that  the  plaintiffs  boat  was  thrown  against 
the  south  shore  pier  by  reason  of  these  ob- 
structions and  cross-current.  The  answer 
set  up  mismanagement  and  contributory  neg- 
ligence on  the  part  of  the  servants  of  the 
plaintiff  in  charge  of  the  boat. 

The  evidence  for  the  plaintiff  tends  to  show 
that  the  channel  of  the  river  is  along  the 
south  or  Bounville  shore  for  a  considerable 
distance  above  the  bridge;  that  it  begins  to 
leave  that  shore  about  8(X)  yards  above  the 
bridge,  and  goes  in  a  north-east  direction, 
striking  the  Howard  county  shore  about  one 
mile  below  the  bridge.  Many  witnesses  tea- 
tified  that  there  has  been  no  change  in  the 
current  since  the  bridge  was  built,  and  that 
the  piers  and  draw-rests  are  not,  and  never 
have  been,  parallel  with  the  current.  Some 
of  them  say  the  current  runs  diagonally  be- 
tween the  piers,  and  others  a  little  quarter- 
ing. A  county  surveyor  testified  that  tlie 
bridge  did  not  stand  at  right  angles  with  the 
current  by  10  or  11  degrees.  There  is  also 
evidence  tending  to  show  that  the  effect  of 
the  water  striking  the  draw-rest  at  an  angle 
is  to  create  a  cross-current  towards  the  Boon- 
vllle shore,  and  that  this  cross-current  makes 
it  difficult  to  go  through  the  draw  with  a 
steam-boat.  The  evidence  Introduced  onthe 
question  of  contributory  negligence,  and  in 
refutation  of  it,  tends  to  show  that  to  go 
down  stream  through  the  draw  it  is  neces- 
sary to  go  out  from  the  south  shore  some  dis- 
tance above  the  bridge,  and  then  get  in  line 
with  the  draw  wtten  open,  and  to  steer  close 
to  it.  On  the  other  hand,  the  evidence  of 
the  engineers  who  built  the  bridge  is  that 
they  placed  floats  in  the  water,  and  in  this 
way  got  the  line  of  the  current,  and  placed 
the  bridge  at  right  angles  to  this  line,  and 
that  the  piers  are,  and  always  have  been. 


parallel  with  the  current.  Their  evidence  is 
supported  by  that  of  many  other  persons, 
some  of  whom  are  river  men,  and  accus- 
tomed to  direct  boats  through  the  draw.  The 
plaintiff  offered  no  evidence  tending  to  show 
that  the  draw-rests  were  not  necessary  parts 
of  the  bridge.  For  the  defendant,  William 
Sooy  Sraitli,  a  civil  engineer  of  vast  experience 
in  building  bridges  of  the  characler  of  the 
one  in  question,  testified:  "I  think  the  draw- 
rests  were  a  necessary  part  of  the  bridge,  to 
protect  the  bridge;  and  they  are  everywhere 
used  in  navigable  streams,  almost  with- 
out exception.  I  do  know  of  a  few  excep> 
tions.  I  shall  say  at  least  nine-tenlhs  of  the 
large  bridges  have  such  protections;  they 
serve  as  a  directrix  to  aid  the  boat  in  passing 
through.  Without  such  protections  the  boat 
might  run  under  the  bridge,  and  the  top 
hamper  be  cut  away.  They  keep  the  boat 
from  drifting  under  the  bridge."  The  evi- 
dence of  many  other  experienced  persons  is 
that  the  draw-rests  are  a  protection  to  the 
boats  and  to  the  bridge,  and  also  protect  the 
pivot  pier  from  driit-wood.  It  seems  the 
draw  does  not  rest  upon  these  wooden  struct- 
ures when  it  is  open,  save  in  case  of  under- 
going repairs.  The  plans  of  this  bridge  were 
approved  by  the  secretary  of  war. 

1.  It  is  unnecessary  to  set  out  the  many 
instructions  given  and  refused.  The  sub- 
stance of  those  given  for  the  plaintiff  is  that, 
if  the  piers  were  not  parallel  with  the  cur- 
rent, or  if  the  upper  draw-rest  was  not  a  nec- 
essary part  of  the  bridge,  then,  and  in  either 
event,  the  act  of  congress  furnished  no  jus- 
tification for  the  maintenance  of  the  bridge 
and  draw-rest.  The  defendant  insists  that 
the  evidence  offered  by  the  plaintiff  to  show 
that  the  piers  were  not  originally  parallel 
with  the  current  is  unreliable,  unworthy  of 
credence,  and  not  sufficient  to  support  the 
verdict.  While  the  evidence  produced  by  the 
defendant  is  direct  to  the  point  that  the  piers 
were  and  are  parallel  to  the  current,  still 
there  is  much  evidence  of  a  contrary  char- 
acter. It  is  enough  to  say  that  this  question 
was  properly  submitted  to  the  jury.  We 
may  add,  however,  that  the  spirit  and  fair 
meaning  of  the  bridge  act  can  only  be  ascer- 
tained by  reading  its  provisions  in  the  light 
of  the  subject-matter  of  which  the  act  treats. 
The  course  of  the  current  of  the  river  varies 
to  some  extent  at  different  seasons  of  the 
year,  and  it  was  impossible  to  place  the  piers 
so  that  they  would  be  at  all  times  in  an  exact 
line  with  the  current.  If  located  fairly,  and 
substantially  parallel  with  the  usual  and  or- 
dinary course  of  the  current,  that  is  sufficient. 

2.  The  next  contention  is  that  there  is  no 
evidence  tending  to  show  that  the  up-stream 
draw-rest  was  not  a  necessary  part  of  the 
bridge.  This  objection  is  met  by  plaintiff 
with  the  argument  that  there  is  nothing  in 
the  act  of  congress  expressly  granting  the 
ri^ht  to  build  the  draw-rests,  and  the  burden 
of  the  proof  is  upon  the  defendant  to  show 
that  they  were  necessary  parts  of  the  bridge; 
and  it  was  for  the  jury  to  say  whether  they 
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believed  the  defendant's  witnesses.  The 
vice  of  the  argument  lies  in  the  stHtement 
that  the  harden  of  proof  was  upon  the  defend- 
ant. The  great  mass  of  the  commerce  of  the 
Missouri  valley  is  carried  up  and  down  and 
across  and  beyond  the  river  by  means  of  rail- 
roads. It  is  common  information  that  the 
commerce  floated  on  the  river  is  but  a  drop  in 
the  bucket.  Congress  has  recognized  this  ex- 
Isting  state  of  affairs,  and  has  exercised  its 
power,  and  granted  the  riglit  to  railroad  and 
other  corporations  to  build  numerous  bridges 
over  the  river.  Some  of  them  are  draw- 
bridges,  and  others  have  continuous  spans. 
Bridges  built  under  and  pursuant  to  the 
terms  of  these  acts  are  lawful  structures.  An 
act  of  congress  authorizing  a  partial  obstruc- 
tion of  navigation  will  not,  however,  protect 
an  impediment  not  contemplated  by  the 
statute;  and  any  excess  in  the  exercise  of  the 
powers  granted,  by  which  navigation  is  im- 
paired, becoines  a  nuisance  pro  tanto.  Mis- 
souri River  Packet  Co.  v.  Hannibal,  etc.,  B. 
Co.,  79  Mo.  478;  Gould,  Waters,  §  184. 
Now,  in  looking  to  the  pleadings  from  the 
petition  to  the  reply,  we  find  it  to  be  admit- 
ted that  the  bridge  in  question  was  built  by 
authority  of  the  act  before  mentioned.  The 
terms  and  conditions  of  that  act  are  as  well 
known  to  the  plaintiff  as  to  the  defendant, 
and  when  the  plaintiff  seeks  to  recover  on 
the  ground  that  the  terms  thereof  have  been 
exceeded,  it  devolves  upon  him  to  show  that 
the  bridge  does  not  conform  to  the  require- 
ments of  the  law.  In  other  words,  the  bur- 
den of  proof  is  upon  him  in  this  as  in  other 
cases.  The  actof  congress  does  not  make  any 
mention  of  draw-rests,  but  it  says  the  bridge 
shall  not  interfere  with  the  free  navigation 
of  the  river  beyond  what  is  necessary  in  order 
to  carry  into  effect  the  rights  and  privileges 
thereby  granted.  This  declaration,  as  well 
as  the  grant  of  the  right  to  build  the  bridge, 
carries  the  right  to  maintain  such  structures 
as  are  essential  parts  of  it.  It  may  be  that 
the  bridge  could  be  operated  without  these 
rests,  and  it  may  still  be  that  they  are  proper 
parts  of  it.  If  they  serve  as  a  protection  to 
the  draw  when  open,  and  to  the  boats  them- 
selves when  passing  through,  they  are  not 
illegal  structures,  but  are  within  the  fair 
contemplation  of  the  act.  Now  we  agree 
with  the  suggestions  made  in  respondent's 
brief,  that  the  true  character  of  these  rests 
can  be  inferred  from  other  facts  in  evidence, 
and  that  it  was  not  necessary  for  the  plaintiff 
to  call  witnesses  who  could  speak  as  experts; 
but  the  facts  must  be  such  as  tend  to  show 
that  the  structures  were  nof  essential  parts 
of  the  bridge.  We  find  no  such  facts  put  in 
evidence  by  the  plaintiff.  The  evidence  for 
defendant  is  to  the  effect  that  they  not  only 
protect  the  bridge  and  the  draw,  but  that 
they  also  protect  the  boats.  Other  bridges 
are  built  with  like  structures,  and  it  is  in  ev- 
idence that  all  of  the  draw-bridges  over  the 
Missouri  river  have  and  use  them.  Con- 
gress, in  granting  the  right  to  build  this 
bridge,  must  have  contemplated  that  it  would 


be  constructed  with  the  customary  attach- 
ments. There  is  in  our  judgment  no  evi- 
dence showing  or  tending  to  show  that  these 
draw-rests  were  unauthorized  structures. 
There  was  no  evidence  upon  which  to  submit 
this  issue  to  the  jury,  and  the  defendant's 
fourteenth  instruction  should  have  been 
given. 

8.  As  the  cause  must  be  remanded  for  the 
reasons  just  stated,  it  is  necessary  to  dis- 
pose of  another  question,  and  that  is  whether 
it  was  incuml>ent  upon  the  plaintiff  to  show 
notice  to,  or  knowledge  by,  defendant  that 
that  the  piers  were  not  parallel  with  the  cur- 
rent. There  can  be  no  doubt  but  a  lessee  or 
grantee  of  premises  is  liable  for  the  continu- 
ance of  a  nuisance  which  was  created  before 
his  occupancy.  But  the  continuance  must 
be  with  notice  or  knowledge  of  the  nuisance; 
and  it  has  been  generally  held  that  an  action 
cannot  be  maintained  against  him  until  he 
has  been  notified  of  the  existence  of  the  nuis- 
ance, and  requasted  to  abate  it.  Gould, 
Waters,  §  392,  and  cases  cited  by  appellant; 
Notes  to  Pluraer  v.  Harper,  14  Amer.  Dec. 
S33.  But  it  is  well  settled  in. this  state,  and 
we  believe  it  to  be  the  better  doctrine,  that  a 
request  to  abate  is  not  necessary.  It  is 
enough  to  show  that  the  grantee  or  lessee  had 
notice  or  knowledge  of  the  existence  of  the 
nuisance.  This  much,  however,  must  be 
shown.  Pinney  v.  Berry,  61  Mo.  859;  Dick- 
son V.  Bailroad  Co.,  71  Mo.  576;  Wayland  t. 
Railroad  Co.,  75  Mo.  548.  The  plaintiff  here 
contends  that  notice  of  the  existence  of  a 
nuisance  to  a  lessee  is  not  required  in  case  of 
an  obstruction  in  a  highway,  and  he  cites 
Missouri  River  Packet  Co.  v.  Hannibal,  etc., 
B.  Co.,  1  McCrary,  282,  2  Fed.  Rep.  285. 
In  that  case  the  claim  of  the  plaintiff  was 
that  the  piers  of  the  bridge  and  certain  pon- 
toons along  the  shore  were  olmtructions  to 
navigation.  The  point  seems  to  have  been 
made  that  it  was  necessary  for  plaintiff  to 
show  notice  to  abate;  and  the  court  said  the 
rule  requiring  notice  to  abate,  before  an  ac- 
tion for  damages  can  be  maintained,  does 
not  apply  to  the  case  of  an  obstruction  to  a 
navigable  river  or  other  public  highway. 
We  have  seen  that  notice  to  abate  is  not  nec- 
essary in  any  case  under  our  ruling.  Besides, 
it  does  not  appear  that  the  defendant  in  that 
case  used  the  bridge  as  a  lessee  only.  Nich- 
ols V.  City  of  Boston,  98  Mass.  89,  was  an 
action  for  obstructing  plaintiff's  dock,  and 
depriving  him  of  the  use  of  his  wharf.  The 
obstruction  complained  of  was  occasioned  by 
a  ferry-boat  pressing  against  a  line  of  piles. 
The  piles  were  in  the  same  condition  when 
the  city  purchased  the  property,  and  the  case 
was  likened  to  that  of  one  who  acquired  land 
on  which  a  nuisance  existed.  The  bridge  in 
this  case  was  built  in  1873)  and  it  passed  in- 
to the  hands  of  the  defendant  as  lessee  In 
December,  1880,  and  this  accident  occurred 
in  June,  1883.  No  complaint  seems  to  have 
ever  been  made  that  the  piers  of  the  bridge 
were  not  parallel  with  the  current.  Indeed 
this  complaint  was  not  made  in  the  original 
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petition  filed  in  tiiis  cause.  We  are  of  the 
opinion  that  the  plaintiff,  to  recover,  must 
show  that  defendant  knew  or  had  notice  that 
these  piers  were  not  parallel  with  the  current; 
but  we  are  also  of  the  opinion  tiiat  it  is  not 
necessarj  to  show  such  knowledge  by  direct 
evidence.  The  knowledge  may  be  inferred 
from  other  facts  and  circumstances;  but  that 
defendant  did  liave  such  knowledge  or  no- 
tice should  be  found  as  a  fact  by  the  jury. 

4.  The  defendant  insists  that  it  is  not  lia- 
ble if  the  piers  when  built  were  parallel  to 
the  current.  The  court  so  directed  the  jury 
by  instructions  given  at  the  request  of  de- 
fendant, and  the  question  is  not  l>efore  us. 
It  matters  not  that  refused  instructions  as- 
sert the  same  proposition. 

5.  The  question  is  made  in  the  motion  in 
arrest  of  judgment  that  tlie  state  courts  liave 
no  jurisdiction  of  the  subject-matter  of  tlie 
action.  This  claim  is  based  upon  the  clause 
in  the  bridge  act  which  says:  "And  in  case 
of  any  litigation  arising  from  any  obstruc- 
tion, or  alleged  obstruction,  to  the  free  navi- 
gation of  said  river,  the  cause  may  be  tried 
before  the  district  court  of  the  United  States 
of  the  state  of  Missouri  in  which  any  por- 
tion of  said  obstruction  or  bridge  touches." 
17  U.  S.  St.  99.  Tills  clause  is  the  same  as 
that  considered  in  tiie  case  of  Missouri  River 
Packet  Co.  v.  Hannibal,  etc..  B.  Co.,  79  Mo. 
478,  where  it  was  held  the  state  courts  had 
jurisdiction  in  these  ciises.  No  authority  is 
cited  to  show  error  in  that  ruling,  and  we 
adhere  to  what  was  then  said  upon  that  ques- 
tion. 

For  the  reasons  before  stated  the  judg- 
ment is  reversed,  and  the  cause  remanded. 

BAnotAT,  J.,  is  of  the  opinion  that  it  is 
not  necessary  to  a  recovery  by  the  plaintiff 
that  he  show  notice  to  or  Icnowledge  by  de- 
fendant of  the  nuisance.  In  other  respects 
be  concurs.     The  other  judges  concur. 


In  re  Henderson. 
(Supreme  Court  of  Tennessee.    Feb.  IS,  1890.) 

HlSCO^tDUCT  OF  ATTORIiaT— DiSBiXiaKT. 

In  a  suit  to  obtain  a  decree  for  sale  of  cer- 
tain land.  It  appeared  that  there  was  a  prior  lien 
onittoseourepaTmentof  rents  to  a  receiver.  The 
oomplatnt  aakeo  to  have  this  removed,  alleging  that 
It  was  obtaiaed  by  the  receiver  for  his  personal  se- 
cnritylnerely,  he  having  been  directed  by  the  at- 
torney for  oomplainant  in  the  suit  in  which  he  was 
appointed  not  to  collect  any  rents  from  the  owner, 
or  force  him  to  do  anything,  and  that  the  receiver 
had  been  discharged  on  a  report  which  stated  that 
be  bad  taken  no  steps  as  receiver.  What  pur- 
ported to  be  a  (opy  of  this  report  was  produced 
by  tiie  attorney,  showing  the  facts  above  stated, 
rat  omitting,  after  the  statement  that  he  had 
taken  no  steps  as  receiver,  the  qualification, 
"except  to  obtain  ♦  •  •  a  lien  on  certain  prop- 
erty *  *  *  to  8ecnr«  the  payment  of  any  rents 
that  may  be  fonnd  due  *  *  *  on  the  property 
in  controversy  in  this  cause.  "  Held  that,  as  the 
full  report  showed  that  persons  not  parties  to  the 
present  suit  were  Interested  in  the  lien,  the  attor- 
ney, in  presenting  a  mutilated  copy,  was  guilty  of 
an  attempt  to  mialead  the  court,  suoh  as  author- 
ized his  oisbanneot. 


On  rule  to  show  cause. 

John  L.  Kenedy,  for  defendant. 

TuBNET,  C.  J.  On  a  day  of  the  present 
term,  this  coui-t,  of  its  own  motion,  made  a 
rule  on  Mr.  Henderson  to  show  cause  why 
he  sliould  not  be  stricken  from  the  roll  of 
attorneys.  That  order  was  predicated  upon 
the  following  facts:  In  the  case  of  Swan  v. 
Spurr,'  tried  and  disposed  of  at  the  present 
term,  it  appears  that  said  Henderson,  as  so- 
licitor, had  in  a  suit  in  the  chancery  court 
obtained  a  decree  to  sell  property,  the  pro- 
ceeds of  that  sale  being  the  subject-matter  of 
litigation  in  the  cause  we  have  named.  In 
the  former  suit  a  decree  of  this  court  was  re- 
ferred to,  and  a  copy  proposed,  to  be  filed  on 
or  before  the  hearing.  The  copy  filed  is  as 
follows:  "James  F,  Stokes,  Adm.  Orange 
Swan  vs.  R.  B.  Castleman  et  al.  This  cause 
was  this  day  heard  upon  the  report  of  the 
clerk  and  receiver,  which  is  in  the  words  and 
figures  following,  to-wit:  •  To  the  Honorable 
Supreme  Court,  sittingat  Nashville:  I  would 
respectfully  report  tliat  as  receiver  in  this 
cause,  under  the  direction  and  instructions 
from  complainants'  counsel  to  W.  I.  Free- 
man, then  my  chief  deputy,  not  to  collect 
any  rent  from  defendant  McFarland,  or  force 
him  to  do  anytliing  in  the  matter,  that  I  liave 
taken  no  steps  in  the  matter  of  said  receiver- 
ship. Having  tendered  to  this  court  my  res- 
ignation as  clerk  of  this  court,  I  would  also 
respectfully  tender  my  resignation  as  receiver 
in  this  case,  and  submit  this  as  my  final  re- 
port. Feby.  5,  1885.  Naxhaniei,  Baxtbb. 
Jr.,  Clerk.'  Whicli  said  report,  being  seen 
and  understood  by  the  court,  is  in  all  things 
confirmed,  and  the  court  is  pleased  to  accept 
the  resignation  of  said  receiver.  The  clerk 
certifies  this  to  be  a  true  and  perfect  copy  of 
extracts,"  etc. 

A  reference  to  the  report,  as  embraced  in 
the  decree  extrHCted  from,  shows  that  the  re- 
port contained,  after  the  words,  "I  have 
taken  no  steps  in  the  matter  of  said  receiver- 
ship," "except  to  obtain  from  said  McFar- 
land, on  November  8th,  1884,  a  lien  on  cer- 
tain property  conveyed  to  G.  B.  Elliott  by 
said  McFarland,  to  secure  the  payment  of 
any  rents  that  may  l>e  found  due  from  said 
McFarland  on  the  property  in  controversy  in 
this  cause,"  and  exhibits  said  lien  as  follows: 
"Whereas,  certain  property  was  conveyed  to 
me  by  O.  B.  Elliott  by  a  deed  on  its  face  al>- 
solute,  reference  being  here  made  to  said  deed, 
which  is  duly  registered  in  Book  68,  page 
425.  a  written  defeasance  being  given  by 
said  Elliott  to  the  effect  that  said  property 
was  lield  as  security  to  indemnify  M.  B. 
Howell  for  any  amount  tliat  might  be  charged 
against  him  for  rents.  Now  the  said  G.  B. 
Elliott  is  hereby  further  directed  to  hold  said 
property  as  security  for  the  rents  due  by  me 
to  N.  Baxter,  Jr.,  clerk  of  supreme  court,  for 
rents  accruing  since  the  case  of  Swan  vs.  Cas- 
tleman was  appealed  to  the  supreme  court. 


*  No  opinion  filed. 
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and  said  Baxter  directed  to  collect  rents  from 
me.  W.  R.  MoFarlahd."  This  was  ac- 
cepted in  ttiese  words:  "I  accept  the  forego- 
ing as  part  of  the  defeasance  to  said  deed. 
G.  B.  Elliott.  Witness:  M.  B.  Howell." 
—And  marked,  "Filed  Nov.  8th.  1884." 
The  copy  procured  by  Henderson  was  filed 
In  the  case  of  Spur,  Trustee,  v.  McFarland  et 
al.  The  purpose  of  that  bill  was  to  sell  the 
property,  on  which  the  lien  to  Baxter  had 
been  given,  to  satisfy  the  decree  in  Swan  v. 
McFarland  et  al.,  which  had  been  transferred 
to  complainants.  It  charged  that  there  were 
obstacles  and  embarrassments  in  the  way  of 
a  sale  of  the  property  which  should  be  re- 
moved. After  specifying  certain  of  these 
obstructions  and  embarrassments,  it  proceeds : 
"And  when  said  cause  of  Swan  vs.  Castleman 
et  al.  had  been  removed  to  the  supreme  court, 
the  defendant  N.  Baxter,  Jr.,  former  clerk 
of  said  court,  was  appointed  receiver  in  said 
cause,  and,  after  the  cause  had  been  pending 
in  the  supreme  court  about  four  years,  said 
defendant  Baxter,  as  such  receiver,  in  his 
final  and  only  report  in  the  cause,  stated  to 
the  court  that  complainants'  counsel  in  said 
cause  had  expressly  instructed  and  directed 
him,  the  said  Baxter,  receiver,  not  to  collect 
any  rents  from  said  defendant  McFarland, 
or  force  him  to  do  anything,  and  not  to  take 
any  steps  in  the  matter.  The  said  report  of 
said  Baxter,  as  such  receiver,  was  confirmed 
by  the  supreme  court  on  27th  day  of  Febru- 
ary, 1885,  and  he  was  then  discharged  from 
said  receivership;  and  although  he  was,  as 
above  shown,  expressly  directed  not  to  collect 
any  rents  from  said  McFarland,  and  not  to 
take  any  steps  as  such  receiver,  yet  in  No- 
vember, 1884,  seeing  that  there  was  an  at- 
tempt on  the  part  of  complainants'  counsel 
in  said  cause  to  hold  M.  B.  Howell,  the 
former  receiver,  while  said  cause  was  pend- 
ing in  the  court,  personally  liable  for  the 
rents  of  the  property  in  question  in  said 
cause,  said  defendant  N.  Baxter  became  ap- 
prehensive that  an  attempt  would  also  be 
made  (said  express  instructions  of  complain- 
ants' counsel  to  the  contrary  notwithstand- 
ing) to  hold  him,  the  said  Baxter,  as  such 
receiver,  personally  liable  for  such  rents;  he 
states  he  also  obtained  a  defeasance  or  lien 
to  the  effect  that  said  defendtrnt  Elliott  should 
hold  said  Cherry-Street  lota,  conveyed  to  him 
as  before  stated  by  defendant  McFarland,  to 
indemnify  the  receiver  against  personal  li- 
ability on  account  of  the  non-collection  of 
any  such  rents.  Such  having  been  the  mo- 
tive and  intention  of  said  defendant  Baxter 
in  obtaining  such  lien  or  defeasance,  if  any 
in  fact  were  given,  and  he  having  been  dis- 
charged by  decree  of  the  supreme  court  from 
such  receivership,  without  in  any  way  being 
held  for  rents  in  said  cause,  complainants 
aver  that  they  have  the  right  to  have  said 
deed  to  said  defendant  Elliott  set  aside,  and 
such  defeasance  or  lien,  if  any,  removed  as 
an  obstacle  in  the  way  of  the  sale  of  said  lots; 
and  complainants  aver  that  they  have  the 
right  to  recover  the  entire  proceeds  of  such 


sale  in  part  satisfaction  of  the  Judgment  of 
the  supreme  court.  Certified  copy  of  said  re- 
port and  judgment  will  be  filed,  if  necessary, 
as  evidence  on  behalf  of  complainants,  on  or 
before  the  hearing  of  this  cause."  This  bill 
is  signed  "S.  I.  Hknderson,  Solicitor  for 
Complainants." 

We  have  thus  fully  shown  the  parts  of  rec- 
ord making  the  predicate  of  the  rule  to  show 
cause,  etc.  The  answer  is  that  he  Is  not 
conscious  that  he  has  deceived  the  chancel- 
lor; that  it  has  not  been  tils  intention  to 
practice  a  deceit;  that  he  had  learned  that 
McFarland  had  given  the  indemnity  on  the 
land  to  secure  the  clerk  of  the  supreme  court 
against  personal  liability  for  failure  to  col- 
lect rents,  etc.,  and  from  information  received 
from  Howell  &  Baxter  he  was  fully  convinced 
the  security  was  wholly  to  secure  Baxter 
against  personal  liability ;  that  Baxter's  an- 
swer is  "that  a  lien  was  taken  for  his  own 
personal  benefit,  and  not  at  the  instance, 
nor  for  the  benefit,  of  any  of  the  parties  to 
said  cause  of  Swan  v.  Castleman  et  al."  He 
believed  the  extract  embraced  everything 
material  or  in  any  way  necessary  to  be 
brought  to  the  attention  of  the  chancellor  for 
a  proper  understanding  of  that  branch  of  the 
case,  in  order  to  secure  a  full,  fair,  just,  and 
adequate  decree  from  the  chancellor.  He  be- 
lieves if  the  whole  of  said  decree  had  been 
before  the  chancellor,  the  decree  would  have 
been  the  same.  His  theory  of  the  case  was 
that,  when  Stokes,  adm'r,  etc.,  assigned  the 
judgment,  it  gave  to  Spur,  trustee,  etc.,  the 
liens  of  the  judgment  and  execution  on  the 
realty  of  McFarland,  which  liens  would  have 
been  anterior  to  any  lien  in  favor  of  Baxter, 
but  was  willing  to  remove  any  question  with 
Baxter  by  showing  that  he  had  been  excused 
from  collecting  rents,  and  had  been  discharged 
without  any  efTort  to  hold  him  liable,  and 
therefore  could  have  no  lien  according  to  the 
intention  of  the  parties  making  the  defea- 
sance, as  he  understood  that  intention.  He 
submits  that  the  facts  and  pleadings  presented 
to  the  chancellor  were  not  misleading  in  the 
view  he  (Henderson)  took  of  the  real  merits 
of  the  controversy. 

Are  these  answers  suflBcient  to  discharge 
the  rule?  We  think  not.  As  we  have  seen, 
the  bill,  in  support  of  which  the  extract  from 
the  decree  of  this  court  was  used  in  evidence, 
sought  to  remove  Incumbrances.  Instead  of 
stating  the  lien  to  Baxter  in  terms,  it  gave  it 
the  construction  that  it  was  solely  for  Bax- 
ter's personal  security,  when  a  correct  and 
perfect  copy  would  have  shown  that  it  was 
for  the  rents  due  Baxter,  clerk  of  supreme 
court,  accruing  since  the  case  'had  been  ap- 
pealed. It  certainly  impressed  the  mind  of 
Mr.  Henderson,  as  it  did  us,  and  just  as  we  did, 
heretofore  and  now,  interpret  the  instrument, 
that  Baxter's  purpose  was  to  indemnify  him- 
self. He  saw  that  the  whole  report  would 
show  an  incumbrance  in  favor  of  parties  not 
before  the  court  by  his  bill,  and  that  he  could 
avoid  that  discovery  by  leaving  off  the  mate- 
rial qualification  of  the  receiver's  report  that 
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be  had  taken  no  steps  in  the  matter  of  the  re- 
ceivership. To  do  this,  he  cut  in  two  a  sen- 
tence to  make  a  qualified  report  an  uncondi- 
tional one.  To  intensify  the  evidence  of  his 
parpose.  he  passes  over  the  lien  which  is  em- 
bodied in  the  report,  and  immediateiy  follows 
and  explains  the  qualification  of  the  report,  to 
the  tender  of  the  receiver's  resignation.  The 
mntilated  extract  supports  the  theory  and  al- 
I^^tions  of  the  bill.  The  decree  in  its  in- 
tegritj  overturns  them.  As  intimated  by 
Judge  Baxtek,  the  question  was  one  for  the 
courts.  No  court  can  construe  any  decree  by 
a  detached  part  of  it,  upon  a  given  subject- 
matter.  Mr.  Henderson  must  have  contem- 
plated and  passed  upon  the  effect  of  the  w  hole, 
and  the  effect  of  a. part,  and  concluded  to 
pursue  the  policy  of  mutilation.  He  care- 
fully carried  out  his  plan  by  reading  the  parts 
he  wanted  to  a  young  man  in  the  office,  who 
copied  as  Henderson  read.  There  is  nosolu- 
tion  of  his  conduct,  except  upon  the  theory 
of  a  studied  and  matured  purpose  to  mislead. 
That  the  chancellor  may  have  found  other 
grounds  upon  which  to  base  liis  decree,  and 
that  he  was  not  misled  thereby,  does  not  re- 
lieve of  the  intent  to  deceive.  The  fact  that 
lawyers  might  differ  is  a  stronger  reason  for 
sabraitting  the  construction  to  the  courts.  It 
is  impossible  for  us  to  believe  that  these  im- 
portant omissions  were  innocently  made, 
with  no  purpose  to  deceive  or  mislead,  espe- 
cially when  we  remember  no  party  was  before 
the  court  who  had  any  interest  in  keeping 
the  lien  alive,  but,  on  the  contrary,  witli  one 
indifferent,  and  the  others  interested  in  va- 
cating it.  The  facts  make  the  purpose  too 
plain  and  palpable  to  allow  us  to  entertain  a 
doubt  of  its  bad  faith. 

The  conclasion  is  painful,  bat  imperative. 
Too  much  is  staked  upon  the  honesty  and 
good  conduct  of  lawyers  for  courts  to  wink 
at  flagrant  misconduct.  They  ai-e  trusted  by 
tiie  community  with  the  care  of  their  lives, 
liberty,  and  property,  with  no  other  secoritiy 
than  personal  honor  and  integrity.  It  be. 
hooves  the  courts  and  the  profession  to  see 
that  their  brotherhood  keeps  clean  records. 
Mr.  S.  I.  Henderson  has  been  guilty  of  such 
acts  of  immorality,  impropiiety,  and  unprofes- 
sional conduct  as  are  inconsistent  with  the 
character  and  faithful  discharge  of  the  duties 
of  the  profession.  The  rule  is  made  abso- 
lute. His  name  is  stricken  from  the  rolls, 
and  he  will  not  be  permitted  to  practice  the 
profession  in  any  court  of  record  in  this 
state. 


Statb,  to  Use  of  Cotton  et  oZ.,  e.  Atkin- 

BON  et  al. 
(Supreme  Court  of  Arkanswt.    March  29, 1890.) 

SHKBirrs — Actions  on  Bond— Cdstodt  and  Sai.b 
or  ATTAoass  Pkofertt — Flbasino. 

1.  A sheriif  cannot  be  held  guilty  of  a  breach  of 
Us  txmd  in  failing  to  sell  attached  propert;ir  in  bis 
possession  under  an  order  of  condemnation  di- 
recting snch  sale,  unless  a  legal  demand  has  been 
ma4e  on  him  for  an  execution  of  the  order. 

%  A.  special  execution,  under  an  order  of  con- 


demnation, for  the  sale  of  attached  property  in 
the  possession  of  a  sheriif  whose  term  nas  ex- 
pired, should  run  to  his  successor.  Mansf.  Dig. 
Arlc  %  8081,  providing  that  where  an  officer  has 
levied  on  goods  under  an  execution,  and  his  term 
shall  expire  before  a  sale  thereof,  he  shall  have 
power  to  do  all  things  in  relation  to  such  exeon- 
tion  and  sale  as  if  his  term  had  not  expired,  applies 
only  where  such  officer's  duties  under  a  wnt  are 
incomplete  when  his  term  expires, 

8.  Where  such  speoial  ezeoution  is  Issued  to 
the  ex-sheriif,  his  failure  to  execute  it  is  no  breach 
of  his  bond. 

4.  Nor  can  his  Indorsement  thereon  be  consid- 
ered an  official  return. 

5.  In  an  action  on  a  sherilf's  bond,  to  recover 
damages  for  the  loss  of  plaintiffs'  judgment  by  the 
sheriff's  failuro  to  safely  keep  the  property  at- 
tached to  satisfy  it,  the  oompUiint  alleging  such 
neglect,  and  setting  forth  the  amonnt  of  the  judg- 
ment and  the  value  of  the  attached  property,  whi& 
exceeds  the  judgment,  is  sufficient,  though  it 
does  not  state  that  plaintiffs  lost  tiieir  debt  by 
such  neglect. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty; B.  B.  KuTH£RFORD.  Judge. 

This  action  was  brought  in  the  name  of 
the  state,  for  the  use  of  Cottou  &  Perry, 
against  H.  J.  Falconer,  as  sheriff  of  Sebas- 
tian county,  and  his  bondsmen,  to  recover 
damages  for  the  alleged  failure  of  the  sheriff 
to  safely  keep  a  certain  saw-mill  boat  upon 
which  he  had  levied  an  attachment  in  favor 
of  said  Cotton  &  Ferry.  Falconer  died,  and 
the  suit  was  discontinued  as  to  him,  and  pros- 
ecuted against  his  bondsmen  alone.  The 
complaint  sets  forth  the  election  of  Falconer 
as  sheriff,  and  the  execution  of  his  bond, 
with  the  other  defendants  as  sureties; 
the  institution  by  Cotton  ft  Perry,  in  the 
proper  court,  of  their  action  by  attachment 
against  the  Western  Lumber  Company  as  de- 
fendant; the  issuance  of  an  order  of  attach- 
ment; the  seizure  by  the  sheriff,  under  said 
order,  of  "one  saw-mill  boat,  saw-mill,  and 
appui-tenanoes ; "  the  final  determination 
of  said  action  in  a  judgment  for  the  plain- 
tiffs; and  an  order  sustaining  the  attach- 
ment, and  directing  the  sale  of  said  attached 
property  by  the  sheriff,  at  auction,  on  a  cred- 
it of  three  months,  "first  giving  notice  of  the 
time,  place,  and  terms  of  sale,  according  to 
law. "  The  complaint  further  states  that  the 
defendant  H.  J.  Falconer,  as  sheriff,  "did 
not  obey  the  order  and  judgmentof  this  hon- 
orable court  in  this  behalf  adjudged,  and  did 
not  sell  the  said  attached  property,  •  •  • 
but  neglected,  failed,  refused,  and  omitted  al- 
together to  sell  the  said  property  •  •  • 
as  directed."  The  complaint  then  alleges 
that  on  or  about  the  Slst  day  of  March,  1885, 
a  venditioni  exponas  "execution  issued  out 
of  said  court,  directed  to  defendant  H.  J. 
Falconer,  ex-sheriff,"  commanding  him  to 
sell  said  boat,  saw-mill,  and  appurtenances 
as  adjudged  and  directed,  etc.;  that  the  said 
writ  was  delivered  to  said  Falconer  as  ex- 
sheriff,  and  he  returned  thereon  that  the  same 
was  unexecuted,  because  the  custodian  to 
whom  the  property  named  therein  had  been 
delivered,  by  order  of  plaintiff's  attorneys, 
had  before  the  date  of  said  writ  removed  the 
said  property  out  of  the  state  of  Arkansas, 
and  into  the  Indian  Territory,  where  the 
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same  then  was.  It  is  then  alleged  that  so 
much  of  the  said  return  as  stated  that  said 
property  had  been  delivered  to  the  custodian 
b}'  order  of  plaintiff's  attorneys  was  false. 
The  complaint  then,  after  stating  that  plain- 
tiffs' judgment  remains  unpaid,  alleges,  in 
substance,  the  following  breaches  of  the  of- 
ficial bond  of  the  defendant,  H.  J.  Falconer: 
(1)  "The  sheriff,  after  having  attached  suf- 
ficient property  to  satisfy,  discharge,  and  pay 
oft  the  plaintiffs'  said  debt  and  judgment, 
illegally,  and  without  lawful  excuse,  failed  to 
sell  the  said  attached  property  •  *  •  as  di- 
rected and  commanded  by  tlie  judgment  of 
the  court."  (2)  That  he  did  not  safely  Iceep 
the  property  attached  by  him  at  the  suit  of 
plaintiff.  (3)  That  he  "did  not  obey  the 
order,  mandate,  and  judgment"  of  the  court 
made  on  the  29th  day  of  May,  1884,  by  sell- 
ing said  attached  ]>roperty.  Defendants  de- 
murred to  the  complaint,  and  their  demurrer 
was  sustained.  Cotton  &  Perry  appeal. 
Mansf.  Dig.  Ark.  §  3081,  provides  that, 
"where  an  officer  shall  Lave  levied  upon  any 
goods  *  *  *  by  virtue  of  any  execution,  and 
the  term  of  service  of  such  officer  shall  expire 
♦  *  *  before  the  sale  thereof,  such  officer 
shall  nevertheless  have  power  to  do  and  per- 
form all  things  in  relation  to  such  execution, 
and  the  sale,  of  such  property,  *  *  •  •  as 
if  bis  term  of  service  had  not  expired.  •  *  •" 
Bobert  Toomer,  for  appellants.  Clenden- 
ing  i&  Reed,  for  appellees. 

Feb  Curiam.  It  is  difficult  to  ascertain 
from  the  complaint  wliat  the  pleader  intend- 
ed to  allege  as  a  breach  of  the  bond.  If  it  be 
that  the  sheriff  failed  to  sell  the  attaclied 
property  in  obedience  to  the  order  of  condem- 
nation, it  is  no  breach.  The  sheriff  would 
not  be  in  default  in  failing  to  sell  the  con- 
demned property  until  a  legal  demand  had 
been  made  upon  him  for  the  execution  of  the 
order  of  condemnation,  as  by  delivery  to  him 
of  a  special  execution  for  the  sale  of  the  prop- 
erty, or  a  copy  of  the  order  of  condemna- 
tion. He  may  make  a  valid  sale  in  pursuance 
of  the  order  without  either,  but  he  is  enti- 
tled to  the  writ,  or  a  copy  of  the  order,  for 
his  guidance;  and,  unless  he  waives  it,  there 
is  no  neglect  of  duty  on  his  part  In  failing  to 
make  the  sale. 

But  the  special  execution  should  run  to  the 
sheriff  in  office  at  the  time  of  its  issue.  It  is 
only  where  an  officer's  duties  under  a  writ 
remain  incomplete  at  the  expiration  of  tils 
term  that  he  has  power  to  execute  it  after 
its  expiration.  Mansf.  Dig.  §  3081.  The 
special  execution  was  improperly  issued  to 
Falconer  after  his  term  expired.  He  was  not 
authorized  to  execute  it,  and  his  failure  to  do 
so  was  no  breach  of  his  bond.  Johnson  v. 
Foran,  58  Md.  148;  Kent  v.  Roberts,  2  Story, 
602,  603.  For  the  same  reason,  his  indorse- 
ment upon  it  cannot  be  considered  as  an  of- 
ficial return. 

But,  it  is  alleged,  he  failed  to  safely  keep 
the  attached  property,  by  which  it  may  be 
presumed  that  the  pleader  intended  to  charge 


that  he  released  it.  It  further  alleges  the 
amount  of  plaintiffs'  judgments,  and  the 
value  of  the  property  released,  which  exceed- 
ed the  judgment,  but  does  not  allege  that 
plaintiff  lost  liia  debt  by  reason  of  the  release; 
and  the  question  is  presented  whether  this 
sufficiently  charges  any  damage.  It  is  the 
duty  of  the  sheriff  to  held  attached  property 
subject  to  order  of  the  court,  and  any  dere- 
liction in  this  behalf  is  a  violation  of  bis 
duty.  When  a  judgment  plaintiff  proves  a 
breach  of  duty,  the  law  presumes  that  he  has 
been  damaged  in  the  full  amount  of  his  judg- 
ment, if  it  does  not  exceed  the  value  of  the 
property  released ;  and  it  devolves  upon  the 
defendants  to  prove  circumstances  of  mitigap 
tion  to  reduce  the  amount.  This  is  a  rule 
of  public  policy  which  is'generally  approved. 
Sedg.  Dam.  509,  (513;)  Faulkner  t.  State. 
6  Ark.  150;  Hootman  v.Shriner,  15  ObioSt. 
43.  A  complaint  was  held  good  in  the  case 
of  Adams  v.  State,  6  Ark.  497,  which  alleged 
a  failure  by  the  sheriff  to  sell  property  levied 
upon,  although  it  was  not  alleged  that  the 
plaintiff  tliereby  lost  his  debt.  When  the 
complaint  is  interpreted  by  the  rules  of  our 
Code  pleading,  as  announced  in  Bush  v.  Gel- 
la.  12  S.  W.  Kep.  783,  we  think  a  breach  of 
the  bond  is  sufficiently  charged.  The  judg- 
ment will  bereversed,  and  thecause  renuuid- 
ed,  with  instructions  to  overrule  the  demur- 
rer to  tbe  complaint. 


Jones  o.  St.  Louis,  I.  M.  Jk  S.  Bt.  Go. 

(SupreTne  Ccnirt  of  ArTtavxaa.    March  8, 1890,) 
Stock-Eiluno  Cases— Eyidbnck  of  Vai.ux. 

1.  In  an  action  for  the  value  of  a  horse  killed 
in  Arkansas,  evidence  of  the  value  of  the  horse 
in  Michigan  was  properly  rejected,  where  the  ab- 
sence of  a  local  market  was  not  disclosed  by  tbe 
case,  nor  any  reason  given  why  such  evidence  was 
competent. 

3.  If,  after  evidence  Is  rejected  aa  incompe- 
tent, proof  la  made  which  shows  its  oompetenoy, 
It  should  again  be  offered. 

Appeal  from  circuit  court.  White  county; 
M.  T.  Sanders.  Judge. 

Action  by  li.  D.  Jones  against  tile  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company,  claiming  82,000  damages, — 81.000 
for  the  value  of  a  coit  killed  by  defendant's 
train,  and  81,000  danuiges  for  not  posting 
notice  of  tlie  killing  as  required  by  the  stat- 
ute. Judgment  for  plaintiff  on  a  verdict  for 
8400,  and  plaintiff  appeals,  alleging  error  in 
the  exclusion  of  certain  evidence. 

W.  R.  Coody,  for  appellant.  Dodge  <ft 
Johnson,  for  appellee. 

Heshnqwat,  J.  For  an  injury  to  prop- 
erty, the  owner  is  entitled  to  he  compensated, 
by  a  recovery  against  the  wrong-doer,  to  the 
extent  of  his  injury.  If  personal  property  be 
damaged  to  the  extent  of  destruction,  its  own- 
er may  have  compensation  by  a  recovery  of 
its  value  at  the  time  and  place  of  its  destruc- 
tion. The  correct  rule  for  measuring  tbe 
damage  is  found  in  a  statement  of  tbe  right, 
and  about  it  there  is  no  room  for  difference. 
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But  difBcalty  in  applying  the  rule,  in  differ- 
ent cases,  has  arisen,  in  determining  what 
evidence  is  competent  to  prove  the  value  of 
property  deetrojed.  To  establisli  value,  as 
to  prove  other  facts,  tlie  law  requires  the 
best  evidence  that  can  be  had.  In  most 
cases,  this  rule  would  require  proof  of  value 
in  the  market  at  the  time  and  place  of  the  in- 
jury; for,  if  the  property  was  held  for  sale, 
this  shows  the  extent  of  the  loss  in  not  being 
able  to  sell  it,  and.  if  it  was  held  for  use,  this 
sliows  what  it  would  cost  to  replace  it  But, 
wiiile  the  principle  which  exacts  the  best  evi- 
dence is  general,  what  constitutes  the  best 
evidence  varies  with  the  ciicnmstances  of  the 
different  oases.  There  may  have  been,  in  a 
particular  case,  an  injury  to  property  of  a 
kind  not  sold,  and  therefore  without  market 
value  at  the  place  of  injury.  Still,  it  had  a 
value  there,  either  for  its  utility,  or  because 
it  might  be  transported  and  sold  at  distant 
markets;  and.  as  all  rules  of  evidence  are 
adopted ior  practical  purposes  in  the  admin- 
iatration  of  justice,  they  should  not  preclude 
a  recovery  because  a  loss  occurred  at  a  place 
where  there  was  no  market  for  the  particular 
kind  of  i»operty.  The  law  accomplishes  no 
SDch  result,  but  accords  to  the  party  injured 
the  right  to  recover  the  amount  of  his  loss, 
and  exacts  no  more  in  proof  of  the  amount 
than  the  beet  evidence  of  which  bis  case  is 
susceptible.  This  implies  that  proof  of  the 
market  prieeat  other  points  may  be  admitted, 
but  does  it  imply  that  proof  may  be  admitted 
of  the  market  price  at  any  oralldistantpoints 
at  which  there  may  be  a  market?  This  con- 
clusion would  be  as  unreasonable  as  that  the 
atMenee  of  a  local  market  should  exclude  all 
proof  of  value.  It  would  not  be  contended 
that,  in  an  action  by  a  farmer  in  one  of  our 
western  states  for  corn  destroyed  in  his  bam, 
it  would  be  competent  to  prove  the  value  of 
com  in  Dublin,  or  that,  in  trover  for  furs 
converted  in  Alaska,  it  would  be  competent 
to  prove  the  value  of  similar  articles  in  Ber- 
lin or  Bome.  If  such  proof  tended  in  some 
slight  degree  to  establish  value,  other  and 
better  proof  is,  in  the  nature  of  things,  to  be 
bad,  trading  more  nearly  and  directly  to  that 
result.  As  the  aim  of  the  law  is,  in  such 
cases,  to  ascertain  value,  courts  sliould  not 
admit  proof  of  it  which  is  to  a  great  extent 
misleading,  when  it  is  susceptible  of  the 
proof,  without  the  misleading  elements,  that 
is  manifestly  to  be  bad.  So  we  find  it  estab- 
lished that,  where  value  cannot  be  fixed  by 
the  proof  of  local  markets,  it  may  be  done  by 
proof  at  value  at  the  nearest  point  where 
similar  property  is  bought  and  sold,  with  such 
additiom  or  dednction  for  cost  of  transporta- 
tion, and  the  hazard  and  expense  incident 
thereto,  as  may  be  necessary  to  determine  its 
actual  Talae  at  the  place  of  the  injury.  If  it 
was  held  for  sale,  the  amount  of  recovery 
shoaM  be  a  sum  which  would  have  been  re- 
alized upon  a  sale,  and  in  such  case  there 
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should  be  a  deduction  from  its  value  in  the 
distant  market;  while,  if  it  was  held  for  use, 
the  recovery  should  be  of  a  sum  sufficient  to 
replace  it,  and  there  should  be  an  addition  to 
the  price  in  the  distant  market  to  meet  the 
cost  and  hazard  of  transportation.  Coolidge 
v.  Chonte,  11  Mete.  79;  Grand  Tower  Co.  v. 
Phillips,  23  Wall  471 ;  2  Suth.  Dam.  373.  In 
what  we  have  said,  we  have  not  attempted 
to  formulate  a  rule  of  universal  application; 
for  there  are  states  of  case  in  which  courts, 
in  order  to  ascertain  actual  value,  and  arrive 
at  a  just  finding,  have  adopted  a  different 
rule  for  the  admission  of  evidence,  not  vio- 
lating, but  really  conserving,  the  principles 
that  we  have  announced.  Thus,  In  the  case 
of  Harris  v.  Railway  Co.,  58  N.  T.  660, 
which  was  an  action  for  killing  a  race-horse 
on  the  isthmus  of  Panama,  the  court  held 
that  proof  of  the  value  of  the  horse  in  San 
Francisco  was  admissible;  it  appearing  that 
there  was  no  local  market  for  such  animals, 
and  that  it  was  being  transported  to  San 
Francisco  when  killed.  So,  in  other  cases,  it 
is  held  that  proof  of  distant  markets  may  be 
received  when  they  and  the  local  market  are 
interdependent  or  sympathetic.  2  Wbart. 
Ev.  §  1290. 

The  absence  of  a  local  market  was  not  dis- 
closed by  the  state  of  the  case  when  the  court 
suppressed  the  depositions;  nor  did  it  appear 
that  the  market  value  of  similar  animals  in 
Leslie,  Mich.,  had  any  reasonable  or  satisfac- 
tory tendency  to  prove  the  value  of  plaintiff's 
animal  when  and  where  it  was  killed.  No 
such  deduction  could  be  drawn  from  the  rel- 
ative situation  of  the  two  places,  or  from 
their  ordinary  business  intercourse.  It  fol- 
lows that  the  depositions  were  irrelevant  and 
incompetent. 

If,  for  any  reason  not  apparent,  they  were 
competent,  the  plaintiff  should  have  advised 
the  court  of  the  reason,  with  an  offer  to  prove 
it  on  the  trial.  If  he  had  done  so,  the  court 
would,  doubtless,  have  admitted  the  deposir 
tions,  when  proof  revealed  their  competency. 
As  plaintiff  failed  to  do  this,  the  court  could 
determine  the  question  of  relevancy  only  in 
the  light  of  the  depositions  excepted  to  and 
the  pleadings;  and,  as  they  disclosed  no  rel- 
evancy, it  was  right  in  sustaining  the  motion 
to  suppress.  If,  in  the  progress  of  the  trial, 
plaintiff  made  proof  in  connection  with  which 
the  depositions  became  competent,  he  should 
then  have  offered  them  in  evidence.  This 
he  failed  to  do.  If  he  had  done  so  and  the 
court  bad  excluded  them,  we  would  be  called 
to  decide  whether  they  were  competent,  in 
connection  with  the  proof  that  there  was  no 
market  for  the  injured  animal  at  the  place  of 
its  injury.  But  the  circuit  court  did  not  rule 
on  that  state  of  the  case,  and  it  is  not  before 
us  for  review. 

No  other  ground  of  reversal  is  urged;  and, 
as  there  was  no  error  tn  the  court's  action  in 
this  regard,  the  judgment  will  be  affirmed. 
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St.  Louis.  I.  M.  &  S.  Rt.  Co.  v.  Buddell. 
(Supreme  Court  of  Arkansas.    Marob  8, 1890.) 

AOOBPTA.NCa  OF  DEED. 

CSertaln  oitixens  entered  into  a  bond  to  fur- 
nish a  riKbt  of  way  to  defendant  railroad  free  of 
charge.  They  obtained  a  deed  from  plaintiff  run- 
ning direct  to  defendant,  conveying  a  right  of  way, 
but  subject  to  certain  conditions  to  be  performed 
by  it.  Defendant  refused  to  accept  the  deed  when 
tendered  by  the  oittzens.  Subsequently  it  built  its 
road  across  this  land.  Held,  in  an  action  for 
breach  of  the  conditions  of  the  deed,  that  defend- 
ant was  not  obliged  to  notify- plaintiff  that  it  would 
not  accept  the  deed,  and  that  its  failure  to  give 
such  notice  raised  no  presumption  of  acceptance. 

Appeal  from  circuit  court.  Independence 
county;  J.  W.  Bittlkb,  Judge. 

Dodge  <b  Johnson,  for  appellant.  Robert 
WetU,  for  appellee. 

Battle.  J.  Certain  citizens  of  Batesville, 
In  tills  state,  agreed  with  the  St.  Lonts,  Iron 
Mountain  &  Southern  Railway  Company  that, 
if  it  would  extend  its  railway  beyond  Bates- 
ville to  Cushman,  tliey  would  procure  for  it 
"the  right  of  way  for  such  extension,  and  ex- 
ecuted to  it  a  bond,  and  thereby  obligated 
themselves  to  perform  their  agreement  to  pay 
ail  expenses  of  obtaining  the  right  of  way. 
Among  these  citizens  was  D.  C.  Ewing. 
They  selected  a  committee  to  secure  the  riglit 
of  way,  and  Ewing  was  made  chairman.  W. 
B.  Buddell  owning  land  through  which  the 
line  of  the  extension  would,  probably,  be  lo- 
cated, the  committee  applied  to  him  for  the 
right  of  way  over  his  land.  At  the  instauce 
of  the  committee,  he  finally  executed  a  deed, 
in  which  be  undertook  to  convey  to  the  rail- 
road company  the  right  of  way  over  his  land 
on  the  following  conditions:  he  should  have 
all  the  timber  on  the  right  of  way:  the 
track  should  be  located  on  the  side  of  a  hill: 
bis  fence,  if  interfere  with,  should  be  placed 
In  good  order,  and  above  overflow:  the  rail- 
rot^  company  should  pay  all  damages  to  his 
crop  caused  by  It  while  Its  road  was  in  course 
of  construction:  all  water  should  be  so 
"tnrned"  as  not  to  damage  bis  land:  and  the 
company  should  make  two  crossings  across  its 
roads  over  his  land  at  points  convenient  to 
falm  and  his  tenants;  and  delivered  it  to  £w- 
ing.  Ewing  banded  it  to  W.  S.  Thompson, 
who  was  at  that  time  an  agent  of  the  com- 
pany for  the  purpose  of  receiving  and  trans- 
mitting deeds  to  right  of  way  to  the  compa- 
ny's chief  engineer  at  St.  Louis,  Mo.  When 
Ewing  handed  to  Thompson  the  deed,  he 
(Thompson)  informed  him  that  he  did  not 
believe  the  company  would  accept  it,  but  that 
he  would  submit  it,  which  be  did,  and  the 
oompany  declined  to  accept  it  on  account  of 
Its  conditions.  Thompson  informed  Ewing 
of  such  refusal,  and  requested  him  to  get  an- 
other deed,  which  Ewing  made  an  effort  to 
do,  and  failed.  The  railroad  company  built 
Its  road  over  the  land  of  Buddell,  but  failed 
to  comply  with  tlie  Conditions  of  the  deed ; 
and  afterwards  Ruddell  brought  this  action 
to  recover  the  damages  caused  by  such  non- 
compliance. 

There  was  no  controversy  about  the  fore- 


going facts  on  the  trial.  Nearly  all  of  them 
were  proved  by  plaintiff.  Evidence  was  also 
adduced  tending  to  prove  that  the  deed  was 
never  returned,  or  offered  to  be  returned,  to 
Buddell;  that  the  work  on  the  road  overplain- 
tiff's  land  was  commenced  about  four  or  five 
weeks  after  the  deed  was  made;  that,  aboat 
this  time  and  afterwards,  Thompson  and 
plaintiff  had  conversations  about  the  con- 
struction of  the  road,  and  nothing  was  said 
about  a  refusal  to  accept  the  deed;  that  plain- 
tiff never  heard  of  a  refusal  to  accept  until 
after  the  commencement  of  this  suit;  and 
that  it  was  after  the  railroad  company  had 
taken  possession  of  the  right  of  way  when 
Ewing  requested  him  to  give  another  deed. 

The  court  gave  to  the  jury,  at  the  insttince 
of  plaintiff,  among  other  instructions,  the 
following,  against  the  objection  of  the  de- 
fendant: 

"(1)  The  Jury  are  instructed  that  this  is 
an  action  for  damages  growing  out  of  alleged 
violations  of  stipulations  and  conditions  con- 
tained in  a  deed  of  conveyance  from  plaintiff 
to  defendant  for  a  right  of  way  for  defend- 
ant's railroad,  which  deed  the  plaintiff  allies 
was  by  him  executed  and  delivered  to  de- 
fendant through  its  agents. 

"The  defendant,  by  its  pleadings,  denies 
that  the  plaintiff  conveyed  to  defendant  a 
right  of  way,  and  denies  that  plaintiff  exe- 
cuted and  delivered  to  defendant  a  deed  con- 
taining all  or  any  of  the  covenants  set  forth 
in  the  complaint,  or  any  deed  whatever  of 
such  right  of  way. 

"It  will  be  a  question  for  the  jury  to  deter- 
mine— First,  whether  the  plaintiff  did  exe- 
cute such  deed;  and,  seaond,  whether  he  de- 
livered or  caused  it  to  be  delivered  todefend- 
ant's  agent  or  agents. 

"To  make  a  deed  valid  and  binding  upon 
the  parties,  there  must  be  a  delivery  to  the 
grantee. 

"It  will  be  for  the  jury  to  determine,  from 
all  the  evidence  in  the  case,  whether  there 
Was  a  delivery  of  the  deed  in  question  in  this 
case,  and.  In  considering  and  determining 
this  matter,  the  jury  are  directed  to  look  at 
all  the  facts  and  circumstances  in  the  case, 
the  action  of  the  parties,  their  conduct  with 
reference  to  the  subject-matter  of  the  alleged 
deed  in  question,  and  as  to  which  of  the  par- 
ties or  their  agents  retained  and  kept  posses- 
sion and  control  of  the  paper  after  its  execu- 
tion by  plaintiff.  But  the  act  of  delivering 
the  possession  of  the  deed  to  the  bands  of  de- 
fendant's agent  would  not  be  conclusive  evi- 
dence of  an  acceptance  of  it  by  defendant." 

"(11)  The  jury  are  furtherinstructed  that, 
if  a  deed  is  found  in  the  grantee's  hands,  a 
delivery  and  acceptance  will  be  presumed; 
and  in  this  case,  if  the  jury  find  that  the  deed 
in  question  was  executed  by  plaintiff,  and  by 
his  direction  and  act  placed  in  possession  of 
defendant's  agent,  authorized  to  procure  such 
deed,  at  or  near  the  day  of  the  instrument's 
date,  and  thereafter  the  instrument  remained 
in  possession  of  the  defendant's  agents  up  to 
this  date,  without  any  offer  on  part  of  de- 
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fendant  tlirough  its  agent  to  return  the  in- 
strumept  to  Uie  gi-antor,  an  acceptance  of  the 
inatrutuent  on  the  part  of  the  defeiidnnt  will 
be  presumed;  but  such  presumption  maybe 
rebutted  by  other  evidence,  and  the  facts  and 
circumstances  proven  in  the  case." 

And  refused  to  give,  among  others,  the 
following,  aslced  for  by  defendant:  "If,  there- 
fore, you  lielieve  from  the  evidence  that  said 
Ewing  knew  or  was  informed  by  Thompson 
at  the  time  he  received  the  deed  that  be 
(Thompson)  was  nnwilUng  or  unauthorized 
to  accept  the  deed  for  the  defendant  company 
in  the  shape  such  deed  was  then  in,  then  the 
plaintiff  will  be  as  much  bound  by  such 
knowledge  or  information  as  though  be  him- 
adf  had  possessed  it.  Also,  would  the  plain- 
tiff be  bound  by  any  subsequent  knowledge 
or  information  said  Ewing  may  have  had  or 
received  from  defendant's  agents  of  its  ooa- 
tinned  refusal  to  accept  said  deed." 

The  jury  returned  a  verdict  in  favor  of 
plaintiff.  Judgment  was  rendered  accord- 
ingly. The  defendant  moved  tor  a  new  trial 
on  the  grounds  the  court  erred  in  giving  in- 
structions, at  the  request  of  plaintiff,  over 
its  objections,  and  in  refusing  to  give  instruc- 
tions asked  for  by  it,  and  the  verdict  was  con- 
trary to  the  evidence.  The  motion  was  over^ 
ruled,  and  he  saved  exceptions,  and  appealed. 

Appellee  contends  that  appellant  accept- 
ed the  deed  in  question,  and  thereby  en- 
tered into  a  contract  with  him  to  perform 
the  conditions  annexed  to  the  grant  of  the 
right  of  way.  His  claim  of  the  right  to  re- 
cover was  based  upon  the  supposed  duty  of 
the  appellant  to  notify  him  of  the  non-ac- 
ceptance of  the  deed,  in  the  event  it  was  re- 
jected. Upon  this  theory  he  recovered  judg- 
ment. Was  it  the  duty  of  the  appellant  to 
notify  him  of  its  nou-acceptance?  The  an- 
swer to  this  question  depends  upon  the  an- 
swer of  another:  Who  offered  the  deed  to 
appel'ant? 

Certain  citizens  of  BatesviUe  entered  into 
a  bond  to  appellant,  and  thereby,  for  a  Tal- 
aable  consideration,  obligated  themselves  to 
procure,  at  their  own  cost,  the  right  of 
way  from  BatesvUIe  to  Cuahman  for  appel- 
lant, free  of  all  charge  or  expense  to  the 
railroad  company.  In  an  effort  to  perform 
their  contruct  they  procured  the  deed  from 
a^>ellee.  Instead  of  having  the  right  of 
way  conveyed  to  them,  and  then  convey- 
ing to  appellant,  they  caused  the  appellee 
to  convey  directly  to  the  railroad  company. 
In  discharge  of  their  obligation,  in  part,  they 
tendered  the  deed  to  appellant.  The  tender 
was  an  offer  of  the  citizens  to  perform  their 
contract  with  the  appellant.  The  railroad 
company  having  their  obligation  to  procure 
for  it  the  right  of  way  free  of  all  charge, 
and  being  unwilling  to  assume  the  expense 
of  performing  the  conditions  in  the  deed  in 
order  to.  secure  the  right  of  way  that  they 
were  to  secure  free  of  all  charge,  refused 
to  accept  their  offer.  There  was  no  duty  to 
notify  any  one  of  the  refusal,  except  those 
vlio  liad  made  the  offer.    No  one  else  was 


entitled  to  or  had  the  riglit  to  expect  notice. 
Consequently,  appellee  liad  no  right  to  pre- 
sume that  the  deed  was  accepted  liecause  ha 
had  not  received  the  notice  from  appellant. 
No  right  could  accrue  to  him  because  of  ap- 
pellant's failure  to  do  an  act  that  it  was  un- 
der no  obligation  or  duty  to  perform.  It 
should  have  given  notice  to  the  citizens,  which 
it  did. 

We  think  the  judgment  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial>  and 
it  is  so  ordered. 


SooTT  e.  Patterson  et  al. 
(Supreme  Cottrt  of  Arkansas.    March  IB,  1890.) 

RSAIi-EsT^^TH  AgSNT — COMW I88ION8 — ASTKUm 

1.  Where  a  real-estate  agent,  employed  to 
sell  land.  Introduces  the  owner  to  a  purchaser,  and 
negotiations  are  oommenoed  through  such  Intro- 
duotlon,  the  agent  is  entitled  to  his  oommiasiODS, 
though  a  sale  Is  not  effected  at  first,  and  t^e  owner 
declares  the  transaction  off,  but  afterwards  makes 
the  sale  himself,  without  the  aid  of  the  agent. 

3.  The  findings  of  fact  of  the  court,  uttlng  as 
a  jury,  where  the  evidence  Is  oonflioting,  will  not 
be  disturbed  if  there  ia  evidence  to  support  them. 

Appeal  from  circuit  court,  Sebastian 
county;  OEORaB  A.  Gkaoe,  Special  Judge. 

F.  A.  Youmann,  for  appellant.  B.  B. 
Tabor,  for  appellees. 

HuGHsa,  J.  Appellant  employed  appel- 
lees, as  realrestate  agents,  to  sell  for  him  a. 
tract  of  land;  gave  them  the  numl>ers  of  the 
land,  the  price  and  terms,  which  were  910 
per  acre,  one-third  cash,  and  the  balance,  in 
equal  payments,  in  one  and  two  years. 
Scott,  the  appellant,  and  owner  of  the  land, 
was  introduced  by  the  appellees  to  Mrs.  Hum- 
phries, the  prospective  purchaser,  and  nego- 
tiations were  pending  between  her  and  Scott 
for  about  a  week  without  any  agreement. 
Afterwards  they  met  at  the  office  of  appellees 
for  the  purpose  of  determining  the  matter. 
They  failed  to  agree,  and  appellant  informed 
Mrs.  Humphries  that  he  considered  the  trade 
off.  Afterwards,  Scott  contracted  to  sell ' 
the  land  to  Yaoghan  &  Hatchett,  and  sent 
a  deed  to  be  signed  and  acknowledged  by  his 
wife.  Upon  the  return  of  the  deed,Yaugban 
A  Hatcliett  made  objections  to  the  title, 
and  declined  to  consummate  their  agreement 
to  purchase.  Fending  their  consideration 
whether  they  would  accept  the  deed,  Scott 
met  Mrs.  Humphries,  and  informed  her  that 
he  had  sold  the  land.  She  expressed  regret 
that  she  had  not  purchased  it,  whereupon 
Scott  told  her  that  if  Yaughan  &  Hatchett 
did  not  take  it  he  would  give  her  the  prefer- 
ence. Soon  afterwards,  Scott  sold,  her  the 
land  for  all  cash;  and  he  and  Mrs.  Hum- 
phries went  to  the  olSce  of  appellees,  and 
procured  them  to  prepare  the  deed.  After 
the  deed  was  prepared  and  delivered,  and  the 
consideration  had  been  paid,  appellees  de- 
manded commissions  for  the  sale.  Soott  re- 
fused to  pay  commissions,  offering  to  pay  for 
preparing  the  deed,  and  appellees  brought 
this  suit. 

The   appellant,  iig^   testimony,    after 
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stating  other  facts,  said:  "Mr.  Parker  said. 
In  my  presence,  that  he  had  done  all  he  could 
to  sell  her  the  land,  [meaning  Mrs.  Hum- 
phries,] and  that  he  was  unable  to  do  so,  and 
that  he  would  turn  her  over  to  me;  that  I 
might  sell  her  the  land,  if  I  could.  We  met 
at  the  office  of  Patterson  &  Parker  according 
to  agreement.  She  would  not  close  with  me, 
and  I  considered  the  trade  off.  Patterson  & 
Parlcer  were  present  while  Mrs.  Humphries 
and  I  were  talking  about  the  matter.  After 
this,  I  contracted  to  sell  the  land  to  John 
Yaughan."  And  in  the  cross-examination 
appellant  said:  "I  did  not  have  anything  to 
do  with  selling  the  property  until  after  Pat- 
terson &  Parker  had  declined  to  have  any- 
thing more  to  do  with  the  property. "  Appel- 
lees testifled,  in  substance,  that  they  had  no 
information  that  negotiations  were  broken 
oft  between  Scott  and  Mrs.  Humpliries  after 
they  had  failed  to  agree  at  their  office;  that 
there  was  merely  a  lull  in  the  trade;  that 
Scott  never  took  the  property  off  their  books, 
and  never  revoked  their  authority  to  sell; 
that  they  had  no  l<nowledge  of  the  attempted 
trade  with  Yaughan  &  Hatchett. 

The  court,  sitting  as  a  jury,  found  the 
facts  to  be:  "First  Tliat  defendant  [ap- 
pellant] employed  plaintiffs  [appellees]  to 
sell  a  piece  of  land  on  Mazzard  prairie.  iSfec- 
ond.  That  plaintiffs  entered  the  numbers 
on  their  books,  and  the  price,  which  was 
$1,340, — one-third  cash,  and  the  balance  to 
be  paid  in  two  Installments,  ail  to  be  paid  by 
May,  1889.  Interest  at  ten  per  cent,  per  an- 
nam.  Third.  That  the  plaintifTs  and  de- 
fendant, co-operating,  endeavored  to  sell  to 
the  final  porchaser,  whom  plaintiffs  found 
and  Introduced  to  defendant.  Foitrtlu.  That 
a  8%Ie  was  Bnally  made  to  the  same  party 
that  plaintiffs  had  introduced  to  defendant, 
but  was  first  agreed  to  between  purchaser  and 
defendant,  and  plaintiffs  were  notified  of  the 
same,  and  made  out  tlie  final  papers,  and 
.  aided  in  closing  up  the  transactions.  Said 
sale  was  for  81,200  cash.  Fifth.  That 
plaintiffs  had  no  notice  of  any  termination 
of  negotiations  with  the  purchaser,  nor  of 
any  attempted  trade  between  defendant  and 
Yaughan.  Sixth.  That  the  plaintiffs  were 
the  procuring  cause  of  the  sale,  and  acted  in 
good  faith  throughout.  Seventh.  That  the 
negotiations  bad  been  pending,  and  had  not 
been  broken  X>0,  until  final  sale.  Eighth. 
That  the  amount  of  commissions  due  plain- 
tiff was  five  per  cent,  on  first  thousand  dol- 
lars of  purcliase  money,  and  2^  per  cent,  on 
the  remainder,  being  $55."  Upon  the  facta 
as  found  the  conrt  declared  the  law  to  be 
"that  a  real-estate  agent  or  broker  employed 
to  sell  land,  and  who  is  the  procuring  cause 
of  a  sale,  while  negotiations  were  still  pend- 
ing, and  acts  in  good  faith.  Is  entitled  to  bis 
commissions,  although  the  owner  aided  in 
the  transaction,  and  finally  himself  made  the 
agreement  with  the  purchaser."  Where- 
upon ttie  court  gave  judgment  for  the  appel- 
lees for  $55  and  costs.  Appellant  excepted 
at  the  time  to  the  finding  of  facts  and  the 


declarations  of  law  by  the  oonrt,  moved  for 
a  new  trial,  which  was  denied,  and  tfyey  ex- 
cepted and  appealed. 

As  there  is  conflict  in  the  testimony  as  to 
material  facts,  we  cannot  disturb  the  findings 
of  facts  by  the  court,  sitting  as  a  jury.  We 
cannot  say  they  are  without  evidence  to  sup- 
port them. 

Was  the  law  correctly  declared?  In  Tyler 
y.  Parr.  52  Mo.  249,  it  was  adjudged  that 
"the  law  is  well  established  that,  in  a  suit 
by  a  real-estate  agent  for  the  amount  of  his 
commission,  it  is  immaterial  that  the  owner 
sold  the  property,  and  concluded  the  bargain. 
If,  after  the  property  is  placed  in  the  agent's 
hands,  the  sale  is  brought  about  or  procured 
by  bis  advertisements  and  exertions,  he  will 
be  entitled  to  his  commissions;  or  if  the 
agent  introduces  the  purchaser,  or  discloses 
his  name,  to  the  seller,  and,  through  such 
introduction  or  disclosure,  negotiations  are 
began,  and  the  sale  of  the  property  is  effected, 
the  agent  is  entitled  to  his  commissions, 
though  the  sale  may  be  made  by  the  owner." 
See  the  cases  cited  in  the  opinion;  also  Lin- 
coln V.  McClatchie,  86  Conn.  136;  Lloyd  v. 
Matthews,  51  N.  Y.  124.  Finding  no  error 
therein,  the  judgment  of  the  circuit  court  is 
affirmed. 


BowDEOf  et  cU.  V.  Bland  et  al. 
[Supreme  Court  of  Arkania*.    March  16, 1880i) 

RBFORMATioir  OT  Dbbi>— CtnuTrvi  Acts. 

1.  Wbere  a  hasband  and  wife  join  in  a  oonvey- 
ance  of  the  wife's  land,  but,  by  mistake  ol  the  par- 
ties and  of  the  draughtsman,  the  deed  is  so  worded 
as  to  purport  to  convey  only  a  dower  interest,  and 
the  deed  is  properly  executed  and  acknowledged,  a 
conrt  of  ohanoery  has  no  power  to  reform  the  deed 
to  make  it  convey  the  fee. 

3.  Laws  Ark.  1883,  Act  69,  substantially  re-en- 
acted !n  1885,  p.  191,  provides  that  all  deeds  and 
other  oonvevanoea  recorded  prior  to  the  Ist  day  of 
January,  1888,  purporting  to  have  been  acknowl- 
edged before  any  olfloer,  and  which  have  not  been 
Invalidated  by  judicial  proceeding,  shall  be  held 
v^d  to  pass  the  estate  which  such  conveyance 
purports  to  transfer,  although  such  acknowledg- 
ment ia  defective.  Another  curative  act,  passed 
March  14, 1883,  (Laws  1888,  Act  79,)  provides  that 
all  conveyances  authorized  by  law  to  be  recorded, 
or  which  have  been  recorded,  the  proof  of  execu- 
tion whereof  is  insufficient  because  the  officer  cer- 
tifying such  execution  omitted  any  words  in  his 
cerUflcate,  shall  be  as  valid  as  though  the  certifi- 
cate of  acknowledgment  or  proof  of  execution  was 
in  due  form.  Held,  that  these  statutes  have  no  ap- 
plication to  this  case,  as  they  operate  only  on 
the  ceremony  of  the  execution  of  conveyances. 

Appeal  from  circuit  court.  Drew  county; 
a  D.  Wood,  Judge. 

W.  S.  McCain  and  W«U»  A  WtUtanuon,  for 
appellants.    Harriton  <ft  Harriaon,  for  Kp- 

peliees. 

Httohes,  J.  Appellants  brought  an  action 
of  ejectment  for  an  undivided  one-seventh 
interest  in  the  Wiley  place,  in  Drew  county, 
alleging  that  the  plaintiff's  ancestor,  Cather- 
ine Bowden,  inherited  a  one-seventh  interest 
in  the  land  from  her  father,  Edward  Wiley, 
who  died  seised  of  the  land;  that  plaintiffs 
inherited  from  said  Gatlierine.  and  that  de- 
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fendants  are  in  posseBslon  under  a  deed  made 
in  1882,  by  Catlierine's  liust>and,  Jesse  Bow- 
den,  Sr.,  tenant  by  ttie  curtesy,  to  one  Bow- 
ling, under  whom  defendants  (appellees) 
claim  by  mesne  conveyances;  that  Bowden, 
the  tenant  by  the  curtesy,  is  dead,  and  that 
defendants  (appellees)  refuse  to  surrender; 
pray  judgment  for  possession,  and  for  rents 
and  profits.  Defendants  answered,  admit- 
ting the  above  facts,  but  stating  as  a  defense 
tltat  Catherine  Bowden,  the  maternal  ances- 
tor of  the  plaintiffs,  intended  to  join  her  bus- 
band  in  the  deed  to  Bowling  as  a  grantor  in 
fee,  but  that,  by  mistalce  of  the  parties  and 
the  draughtsman  who  prepared  the  deed,  it 
was  so  worded  as  to  purport  to  convey  only  a 
dower  interest  in  the  land  upon  her  part. 
They  pleaded  the  statute  of  limitations,  which, 
however,  is  not  insisted  on  in  the  brief  of  coun- 
sel, and  will  be  treated  as  waived.  They 
made  their  answer  a  cross-complaint,  averred 
that  the  plaintiffs,  as  heirs  of  Jesse  Bowden, 
had  inherited  from  his  estate  assets  equal  In 
value  to  their  interest  in  the  land  in  contro- 
versy; that  they  had  madfl  valuable  improve- 
ments upon  theland;  pleaded  a  counter-claim; 
ptayed  that  plaintiffs'  complaint  be  dismissed, 
and  that  their  title  be  quieted.  Tlie  cause 
was  transferred  to  equity.  Appellants  de- 
murred to  the  croes-complaint  and  counter- 
claim. The  demurrer  was  overruled,  and 
they  excepted.  The  appellants  then  filed 
their  separate  answers  to  the  counter-claim 
and  cross-complaint  of  appellees;  and  the 
chancellor,  having  found  the  facts  alleged  in 
the  answer  to  be  true  as  to  the  intention  and 
purpose  of  Mrs.  Catherine  Bowden  in  the  ex- 
ecution of  the  deed  to  Bowling,  dismissed 
plaintiffs'  complaint,  decreed  reformation  of 
Mrs.  Bowden's  deed,  and  that  the  title  of  ap- 
pellees be  quieted.  Appellants  prayed  an 
appetU,  and  brought  the  cause  to  this  court. 
The  main  question  presented  in  the  case 
is,  has  a  court  of  chancery  the  power  to  re- 
form the  deed  of  a  married  woman  made  in 
1852?  The  deed  of  Mrs.  Catherine  Bowden 
is  not  defective  in  execution  or  acknowledg- 
ment. It  is  executed  in  good  form,  and  prop- 
erly acknowledged.  But  it  is  the  deed  of  the 
husband,  in  fee,  to  the  wife's  land,  in  which 
the  wife  joined,  purporting  only  to  relinquish 
a  right  or  possibility  of  dower.  In  Martin  v. 
Uargardine,  46  111.  322,  it  was  adjudged  that 
"where  the  husband  and  wife  joined  in  the 
execution  of  a  mortgage  which,  by  mistake, 
described  the  wrong  tract  of  land,  a  court  of 
chancery  has  no  power  to  correct  the  mistake 
80  that  the  relinquishment  of  dower  shall  ap- 
ply to  land  not  described  in  the  mortgage, 
although  such  land  was  intended  by  all  the 
parties  to  be  described  therein."  At  com- 
mon law  a  married  woman  had  no  power  to 
convey  her  land  except  by  fine  and  recovery, 
and  it  ia  only  by  statutory  enlargement  of 
her  powers  that  she  can  now  do  so.  "  The 
conveyance  of  a  feme  covert,  except  by  some 
matter  of  record,  was  absolutely  void  at  law. " 
2  Kent,  Comm.  151.  "If  there  is  a  defect  in 
the  wife's  conveyance  rendering  it  void  at 


law,  it  is  equally  so  in  a  court  of  equity;  and 
the  latter  tribunal  has  no  jurisdiction  to  cure 
it,  or  compel  a  conveyance  from  her  in  due 
form.  It  is  so,  even  though  the  purchase 
money  has  been  paid."  1  Bish.  Mar.  Worn.  § 
599;  Leonis  v.  Lazzarovich,  55  Cal.  52;  Drury 
V.  Foster,  2  Wall.  24;  Enowles  v.  McCamly, 
10  Paige,  842;  Gebb  v.  Bose,  40  Md.  387; 
Townsley  v.  Chapin,  12  Allen,  476.  By  a 
decided  weight  of  authority,  it  is  well  settled 
that  a  court  of  chancery  cannot  reform  the 
deed  of  a  married  woman,  not  acting  as  a 
feme  sole.  It  is  well  settled  in  this  state 
that  a  court  of  equity  will  not  decree  speciSo 
performance  of  a  married  woman's  agree- 
ment, in  writing,  to  convey  her  land.  Mil- 
wee  V.  Milwee,  44  Ark.  112;  Bockafellow  T. 
Oliver,  41  Ark.  169;  Felkner  v.  Tighe,  89 
Ark.  357;  Wootl  v.  Terry,  80  Ark.  885;  Bog- 
era  V.  Brooks,  Id.  612;  Stidbam  v.  Matthews, 
29  Ark.  650. 

This  being  true,  a  court  of  equity  could 
not  decree  that  the  intention  of  a  married 
woman,  not  expressed  in  her  deed,  to  convey 
the  fee  in  her  lands,  should  be  enforced.  Do 
the  curative  acts  of  1883  and  1885  make  this 
deed  of  Mrs.  Bowden  effective  ?  The  first  was 
passed  March  8,  1883,  (Act  69,)  and  was 
substantially  re-enacted  in  1885  (Acts,  p. 
191)  as  "An  act  for  the  better  quieting  of 
titles,"  and  is  as  follows:  "All  deeds  and 
other  conveyances  recorded  prior  to  the  1st 
day  of  January,  1883,  purporting  to  have 
been  acknowledged  before  any  officer,  and 
which  have  not  heretofore  been  inv«didated 
by  any  judicial  proceeding,  stiall  be  held  v^id 
to  pass  the  estate  which  such  conveyance 
purports  to  transfer,  although  such  acknowl- 
ment  may  have  been  on  any  account  defect- 
ive." The  second  of  these  acts,  passed  14tb 
March,  1888,  (Act  79.)  is  entitled  "An  act 
to  cure  defective  acknowledgments,"  and 
is  as  follows:  "All  conveyances  and  other 
instruments  of  writing  authorised  by  law  to 
be  recorded,  or  which  liave  heretofore  been 
recorded,  in  any  county  in  this  state,  the 
proof  of  execution  whereof  is  insufiBcient  be- 
cause the  oiScer  certifying  such  execution 
omitted  any  words  in  his  certificate,  *  *  * 
shall  be  as  valid  and  binding  as  though  the 
certificate  of  acknowledgment  or  proof  of  ex- 
ecution was  in  due  form."  In  Johnson  v. 
Parker,  11  S.  W.  Bep.  682,  Chief  Justice 
CocKiiiLL,  delivering  the  opinion  of  the  court, 
said:  "In  the  case  of  .Johnson  v.  Bichardson, 
44  Ark.  365,  we  ruled  that  these  provisions 
of  the  statute  validated  a  previously  defective 
acknowledgment  of  a  relinquishment  of  dow- 
er, and  that  no  vested  right  was  disturbed 
thereby.  In  that  case,  however,  the  certifi- 
cate of  the  officer  showed  that  the  wife  had 
made  an  effectual  effort  to  relinquish  dower, 
and  the  curative  acts  were  permitted  to  sup- 
ply the  defect  In  the  certificate.  *  •  • 
But,  when  the  acknowledgment  is  in  form 
for  that  purpose,  the  fact  that  the  wife  joins 
in  the  deed  with  her  husband,  as  grantor,  is 
sufficient  to  bar  her  dower,  even  though  there 
is  no  clause  In  the  deed  expressly  relinquish- 
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Ing  It.  It  was  so  determined  In  Dutton  v. 
Btuart.  41  Ark.  101.  If  she  join  with  her 
husband  in  the  conveyance  as  a  grantor,  ber 
estate  passes.  *  *  *  The  deed  is  sufficient 
to  pass  her  title,  right,  or  interest,  whatever 
it  may  be,  provided,  only,  the  requirements 
of  the  statute  as  to  aclinowledgment  are  ob- 
served.  [A  deed  of  general  warranty  pur- 
ports to  convey  a  perfect  title  or  estate.] 
*  *  *  Our  statutes  were  designed  to  op- 
erate upon  the  ceremony  of  the  execution  of 
conveyances,  which  is  wholly  within  the  con- 
trol of  the  legislature;  and.  as  was  said 
in  Bichardson's  Case,  supra,  tba  power 
which  prescribed  the  forms  to  be  observed  in 
the  executions  of  conveyances  has  said  that 
a  non-compliance  with  them  shall  be  excused, 
and  the  contract  made  by  the  parties  shall 
have  effect  according  to  its  purport."  But, 
as  the  deed  does  not  purport  to  convey  the 
fee.  but  only  a  dower  interest,  and  is  not  de- 
fective either  in  execution  or  acknowledg- 
ment, the  curative  acts  do  not  apply.  There 
is  nothing  for  them  to  operate  upon.  It 
therefore  follows  that  the  chancellor  erred  in 
overruling  appellants'  demurrer  to  the  cross- 
complaint  of  the  appellees.  The  decree  is  re- 
versed; and,  as  there  seems  to  be  an  agree- 
ment of  counsel,  implied  from  their  briefs  in 
the  case,  that  the  appellees  are  entitled  to 
betterments,  the  clerk  of  this  court  is  directed 
to  ascertain  and  state  the  value  of  the  fame. 


Bhodes  et  al.  v.  Andrews. 
(■Supreme  Court  of  Arkanacu.    March  89, 1890.) 

TkNDBB— Pa.TI(S17T    into  CkjDKT — COBTB. 

Under  Hansf.  Dig.  Ark.  {  5170,  providing 
that  judgment  shall  be  entered  for  the  party  en- 
titled thereto  on  the  f  aoe  of  the  pleadings,  though 
a  verdict  has  been  found  against  him,  plaintill  is 
entitled  to  Judgment  tor  the  amount  admitted  to 
be  due  and  paid  into  court  by  defendant,  and  oosts 
till  the  time  of  deposit,  though  there  has  been  a 
verdict  for  defendant. 

Error  to  circuit  court.  Nevada  county;  G. 
E.  Mitchell,  Judge. 

Trover  by  C.  A.  Andrews  against  Rhodes 
&  Reed  for  the  value  of  six  bales  of  cotton. 
Defendants  denied  the  conversion,  but  ad- 
mitted aq  indebtedness  to  plaintifC  of  $:19.28, 
which  they  paid  into  court.  The  jury  found 
for  defendants  at  the  trial,  and  the  court  en- 
tered judgment  for  plaintifF  for  the  amount 
tendered,  with  costs  to  the  time  of  deposit, 
whereupon  defendants  bring  error.  Mansf. 
Dig.  Ark.  §  6179,  provides  that  "  where,  upon 
the  statements  in  tiie  pleadings,  one  party  is 
entitled  by  law  to  judgment  in  his  favor, 
judgment  shall  be  so  entered  by  the  court, 
though  a  verdict  lias  been  found  against  such 
party." 

Smoot,  MoRae  <£  Arnold,  for  appellants. 
Sanders  d-  Watkitia,  for  appellee. 

Ter  Curiam.  Section  5179,  Mansf.  Dig., 
authorized  the  rendition  of  judgment  for  the 
plaintiff  for  the  amount  paid  into  court  by  the 
defendant,  and  admitted  to  be  due  by  his  an- 


swer. The  defendant  was  liable  for  the  costs 
incurred  prior  to  the  payment  of  the  amount 
into  court.    Affirmed. 


LooAN  et  al.  t.  Lbs. 
(Supreme  Court  of  Arkansas.    March  30,  1800.) 

FoaCIBLE  EnTBT — UlFBNBBS. 

It  Is  no  defense  to  an  action  for  forcible 
entry,  where  defendant  entered  into  possession  by 
means  of  threats  amounting  to  force,  that  be  was 
entitled  to  the  possession  under  a  lease  from  the 
owner;  the  remedy  of  such  action  being  designed 
to  protect  the  actual  possessioD,  whether  right  or 
wrong. 

Appeal  from  circuit  court.  Miller  county; 
0.  E.  MiTOHELL,  Judge. 

This  was  an  action  of  forcible  entrv  by  J. 
E.  Logan,  W.  E.  Hamilton,  and  W.  B.  kautil- 
ton,  from  whom  Logan  had  purchased  the 
premises  in  controversy,  against  Richard  Lee, 
who  claimed  under  a  lease  from  one  who 
claim  to  be  the  owner  at  the  time  of  the  al- 
leged entry.  Tlie  court  instructed  the  jury 
that,  if  defendaii^  took  possession  of  the 
premises  under  a  lease  from  the  owner,  then 
bis  possession  was  rightful,  and  their  verdict 
should  be  for  him.  There  was  a  verdict  for 
defendant,  and  plaintiffs  appeal. 

Byriu  A  Jones,  for  appellants.  Soott  A 
Jones,  for  appellee. 

Per  Curiam.  When  the  defendant  re- 
turned to  the  premises  in  question,  he  found 
the  plaintiffs'  vendor  in  the  peaceable  posses- 
sion through  his  agent,  Roberts,  who  forbaile 
his  entry.  Through  threats  which  amounted 
to  force,  he  entered  into  possession.  The 
remedy  adopted  in  this  suit  was  designed  to 
protect  the  actual  possession,  whether  right 
or  wrong.  Johnson  v.  West,  41  Ark.  54U. 
Whetever  the  defendant's  rights  under  his 
contract  of  lease  may  be,  he  cannot  litigate 
them  in  this  action.  The  Qrst  instruction 
given  at  the  instance  of  the  defendant  was 
erroneous,  and  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


Memphis  &  L.  B.  Br.  Co.  v.  Sboecraft. 

(Supreme  Court  of  Arkansas.    March  89, 1800.) 

LlUIT^TION  — Railboad  Companisb  — Killin'O 
Stock. 

1.  Where  plaintiff,  in  reply  to  plea  of  the  statute 
of  limitations,  alleges  ttiat  suit  had  been  theretofore 
brought  and  dismissed,  the  burden  Is  upon  him  to 
show  the  truth  of  his  allegation. 

3.  In  an  action  against  a  railroad  company  for 
killing  stock,  the  uncontradicted  testimony  of  de- 
fendant's witnesses  that  the  killing  was  unavoid- 
able is  BofBcientto  rebut  the  statutory  presumption 
of  negligence. 

Appeal  from  circuit  court,  Monroe  county; 
M.  T.  Sanders,  Judge. 

Action  by  George  Shoeoraft  against  the 
Memphis  &  Little  Rock  Railway  Company 
for  injuries  to  stock.  There  was  judgment 
for  plaintiff,  and  defendant  appeals. 

XJ.  M.  &  G.  B.  Rose,  for  appellant.  U.  A. 
Parker,  for  appell^.^^^  ^y  L-OOg IC 
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Per  Cdbiam.  The  complaint  in  this  cause 
was  filed  March  7. 1885.  The  answer,  plead- 
ing statute  of  limitations,  was  Qled  April  2, 
1885.  The  complaint  was  amended  Septem- 
ber 18, 1885,  by  alleging  that  suit  was  brought 
on  this  cause  of  action  Kovember  13,  1883, 
and  dismissed  April  9,  1884.  The  amended 
answer,  filed  March  20,  1888.  denied  the 
bringing  and  dismissal  of  the  previous  suit. 
There  was  no  proof  on  the  point,  and  the  court 
should  have  instructed  tbejury  that  upon  tlie 
evidence  the  action  was  burred  by  the  statute. 
Upon  the  facts,  the  proof  was  wholly  Insuffi- 
cient to  warrant  a  recovery  by  plaintiff.  The 
only  suggestion  of  negligence  on  the  part  of 
defendant  was  that  growing  out  of  the  statu- 
tory presumption.  The  testimony  of  wit- 
nesses, who  are  ancoiitradioted,  and  not  even 
cross-examined,  overcome  this  presumption, 
and  sbow  the  killing  of  the  cattle  to  have  been 
unavoidable.    Beverse. 


FacHEncEB  et  ai.  v.  Bobebtbon  et  ah 
{Supreme  Court  of  Arkangas.    March  39,  1890.) 
AssiONicsNT  roB  BBNEvrr  of  Crbditobs— Mobt- 

GAOa  BT  INSOLVEKT. 

An  insolvent  firm  ezeouted  two  mortgafreB 
on  ita  entire  stook  to  two  of  its  creditors,  whose 
claims  were  past  due,  and  delivered  them  to  the 
latter's  attorney,  and  than  executed  a  third  mort- 
gage to  all  ita  other  creditors.  The  attorney  took 
possession,  and  sold  enough  goods  to  satisfy  the 
first  two  mortgages,  and  delivered  the  remaining 
property  to  the  creditors  in  the  third  mortgage. 
There  was  no  agreement  for  the  intervention  of  a 
trustee,  nor  were  any  of  the  mortgag^ees  answera- 
ble for  the  proceeds  of  sales  to  any  one  but  the 
mortgagors,  field,  that  the  transaction  was  not 
an  assignment. 

Appeal  from  circuit  court,  Lee  county; 
M.  T.  Samobbs,  Judge. 

Cohn  A  Cohn  and  MeCtMough  <t  MeQiU- 
lotigh,  for  appellants.  U.  M.  <t  &.  B.  Rose, 
B.  D.  Robertson,  and  H.  N.  Button,  for 
appellees. 

Sandels,  J.  The  three  instruments  exe- 
cuted by  Johnson  &  Bolick  are  in  form  mort- 
gages. The  first  was  executed  to  H.  T. 
Simon,  Gr^ory  ft  Co;  half  an  hour  later,  the 
second  to  Ooodbar,  White  &  Co. ;  and,  on  the 
following  day,  the  third  to  C.  R.  Byan  &  Co. 
and  other  mercantile  firms,  being  all  the  re- 
maining creditors  of  the  grantors.  The  en- 
tire property  of  the  firm  was  conveyed.  The 
liabilities  mentioned  in  the  instruments  ex- 
ceeded the  nominal  value  of  the  property. 
The  execution  of  the  three  was  determined 
upon  in  advance  of  the  making  of  either. 
The  two  firms  first  provided  for  were  repre- 
sented there  by  attorney,  who  bad  their  de- 
mands for  collection.  Kone  of  the  creditors 
named  in  the  third  instrument  lyere  present 
or  represented.  In  examining  the  list  of 
creditors,  the  attorney  of  the  first  two  firms 
found  that  there  was  due  Day,  Horton  & 
Bailey  $5.20,  and  said  that  he  usually  repre- 
sented that  firm,  and  assumed  to  do  so  on 
this  occasion.  Upon  the  delivery  of  the  first 
two  instruments,  the  attorney  took  posses- 


sion of  the  property  for  Simon ,  Qregoiy  ft  Co. 
and  Ooodbar,  White  &  Co.  He  proceeded  to 
sell,  under  direction  of  the  instruments,  un- 
til he  had  realized  enough  to  pay  the  claims 
of  said  two  first  creditors,  when  he  surren- 
dered possession  of  the  remainder  of  the  assets 
to  the  agent  of  the  creditors  accepting  the 
provisions  of  the  third  deed.  Meantime,  and 
while  said  attorney  had  possession  of  the 
property  conveyed  and  the  money  derived 
from  the  sales,  appellants,  creditors  of  John- 
son ft  Bolick  provided  for  in  the  third  deed, 
sued  out  an  attachment,  and  garnished  him. 
He  answered,  denying  possession  of  any 
money  or  property  belonging  to  Johnson  & 
Bolick,  and  on  final  hearing  was  discharged 
by  the  court.  In  all  the  deeds,  after  the  de- 
scription of  the  property  conveyed  is  given, 
the  language  employed  is  as  follows:  "Yet 
this  sale  and  transfer  is  upon  condition  that 
whereas,  said  firm  of  Johnson  &  Bolick  is  in- 
debted to  [naming  the  parties  aud  the  sum 
due,]  now,  if  said  firm  shall  pay,  or  cause  to 
be  paid,  the  sum  of  money  above  mentioned, 
then  this  conveyance  to  be  void;  otherwise, 
to  remain  in  full  force  and  efl^ect.  The  said 
grantees  shall  take  immediate  possession  of 
said  property,  and  for  that  purpose  may  des- 
ignate an  agent,  and  shall  proceed  to  sell  the 
same  at  private  sale,  at  cost,  for  cash,  for  a 
period  of  two  months,  and  collect  the  notes 
and  accounts,  arid  shall  apply  the  proceeds 
arising  from  such  sales  and  collections  to  the 
payment  of  their  debt,  [or  debts,]  after  pay- 
ing the  necessary  coats  of  the  execution  of 
this  trust.  If,  at  the  expiration  of  said  time, 
any  portion  of  said  debt  shall  remain  unpaid, 
the  said  grantees  shall  sell  at  public  auction, 
for  cash,  the  balance  of  said  property,  or  so 
much  thereof  as  may  be  necessary  for  the 
payment  of  their  debt,  on  ten  days'  notice  in 
some  newspaper  published  in  Marianna,  Ar- 
kansas, and  the  remainder  of  said  property, 
or  remainder  of  the  proceeds  of  the  sale  of 
same,  they  siiali  turn  over  to  the  grantors 
herein,  Johnson  ft  Bolide,  after  defraying 
all  costs  of  executing  this  trust."  In  the 
last  deed, '  the  words,  "and  the  remainder 
of  said  property,  or  the  remainder  of  the 
proceeds  of  the  sale  of  the  same,  they  shall 
turn  over  to  the  grantors  herein,  Johnson 
ft  Bolick,  after  defraying  all  costs  of  ex- 
ecuting this  trust,"  are  omitted.  G.  A. 
Bolick  testified  that  he  was  one  of  the  firm  of 
Johnson  &  Bolick;  that  the  firm  was  insolv- 
ent, and  further  stated:  "At  the  time  of  the 
execution  of  said  deeds,  and  prior  thereto, 
during  the  negotiations  in  regard  to  the  mat- 
ter, we  [Johnson  ft  Bolick]  declared  and  ex- 
pressed to  the  agents  and  attorneys  of  Simon, 
Gregory  ft  Co.  and  Ooodbar,  White  &  Co., 
and  Day,  Horton  ft  Bailey,  that  we  desired 
and  intended  to  immediately  execute  the  sec- 
ond deed  similar  to  the  first,  conveying  to 
them  the  same  property,  subject  to  the  first 
deed,  and  also  to  execute  the  third  deed  to  all 
our  other  creditors,  conveying  to  them  the 
same  property,  subject  to  the  other  two  deeds, 
so  that  we  could  thereby  close  out  an4  dis- 
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continue  our  said  basiness,  so  as  to  enable  us 
to  embark  in  some  other  employment  to 
support  ourselves  and  families." 

The  plaintiffs  have  appealed,  and  insist 
that  the  transaction  constituted  an  assign- 
ment, and  that  the  deeds,  requiring  a  disposi- 
tion of  the  property  different  from  that  pre- 
scribed by  the  assignment  statute,  are  void. 
The  case  uf  Richmond  v.  Mississippi  Mills, 
52  Ark.  — .  11  S.  W.  Rep.  960,  was  very 
similar  to  the  one  at  bar  in  many  of  its  facts. 
The  instruments  adopted  to  effect  the  con- 
veyance are  substanliully  the  same.  The 
ConGdence  of  the  mortgagors  that  no  surplus 
would  result  to  them  in  this  case  is  apparent 
from  the  deeds,  as  also  from  their  testimony. 
The  purpose  was  to  devote  the  property  to 
the  payment  of  debts.  Tiiis  may  be  accom- 
plished by  either  a  mortgage  or  an  assign- 
ment. The  question  is  have  the  grantors,  by 
stipulation  in  the  deeds,  or  by  their  agree- 
ments and  acts,  impressed  the  character  of  a 
trust  for  creditors  upon  this  transaction?  In 
Richmond  v.  Mississippi  Mills,  supra,  it  is 
said:  "A  deed  of  assignment  contemplates 
the  intervention  and  agency  of  a  trustee, 
though  none  need  be  named  in  the  deed. 
Burrill,  Assignm.  §  8;  Burrows  v.  Lebndorfl, 
8  Iowa,  96.  Hence  conveyances  directly  to 
creditors  in  payment  or  by  way  of  security 
for  their  own  debts  solely  are  not,  generally, 
assignments  for  the  benefit  of  creditors." 
Richmond's  agreement  that  Taylor  should 
assume  charge  for  himself  and  12  others  not 
represented  or  consulted,  and  that  a  man 
suggested  by  Richmond  should  be  manager 
for  all,  together  with  many  other  circum- 
stances Indicating  the  intention  of  the  par- 
ties, made  it  clear  that  the  transaction  in 
that  case  was  an  assignment.  In  Winner  t. 
Hoyt,  66  Wis.  227,  28  N.  W.  Rep.  380,  the 
six  mortgages  executed  with  the  agreement 
that  Hoyt  should  take  the  property  and  sell 
for  the  benefit  of  all  made  the  transaction  an 
assignment.  In  Re  Hurst,  7  Wend.  239,  the 
confession  of  judgment,  with  the  agreement 
that  various  creditors  should  be  paid  out  of 
the  sum  confessed,  was  held  an  assignment. 
In  Dickson  t.  Rawson,  5  Ohio  St.  218,  it 
was  held  that,  where  the  mortgages  were  to 
pay  the  debt  of  the  grantees,  and  to  pay  $500 
to  Graff  as  indemnity  for  his  suretyship  to 
Harris  for  the  mortgagor,  the  instrument 
was  an  assignment.  Why?  Because  in  every 
case  it  was  shown,  either  by  stipulation  in 
the  instrument  or  by  independent  agreement 
at  the  time,  that  a  person  was  contemplated 
and  intended  to  be  assignee  or  trustee  for  the 
benefit  of  some  or  all  of  the  creditors  of  the 
grantor  beside  himself.  The  test  is  this:  can 
other  creditors  call  the  grantee  or  person 
stipQlated  for  by  the  grantor  to  account  for 
the  proceeds  of  the  property?  If  they  can, 
then  the  conveyance  is  not  solely  for  the 
benefit  of  the  grantees,  and  conveyances  of 
this  kind  would  constitute  an  assignment. 
If  the  grantees  or  the  parties  to  wliom,  by 
arrangement  with  the  grantors,  the  property 
is  given,  are  not  liable  to  account  to  other 


creditors  for  the  proceeds  of  sales,  then  there 
is  no  trustee  and  no  assignment.  In  Rich- 
mond v.  Mississippi  Mills,  supra,  it  is  further 
said:  "We  do  not  hold  that  the  giving  of  one 
or  more  mortgages,  the  confession  of  judg- 
ments, or  other  means  adopted  to  give  secu- 
rity or  preference,  constitute  necessarily,  or 
even  ordinarily,  an  assignment.  Bat  we  do 
hold  that  where  one  or  more  instruments  are 
executed  by  a  debtor,  in  whatever  form,  or 
by  whatsoever  name,  with  the  intention  of 
having  them  operate  as  an  assignment,  and 
witli  the  Intention  of  granting  the  property 
conveyed  absolutely  to  the  trustee,  to  raise  a 
fund  to  pay  debts,  the  transaction  constitutes 
an  assignment."  And,  further,  in  the  same 
case:  "There  was  ample  evidence  to  establish 
the  tact  that  it  was  the  intention  of  the  par- 
ties that  the  various  instruments  should  oper- 
ate as  an  absolute  conveyance  of  the  property 
to  raise  a  fund  to  pay  debts,  and  that  Taylor, 
either  personally,  or  by  Wylie  Hatley,  should 
be  the  trustee  for  the  execution  of  the  trust. 
The  orders  drawn  on  Oeorga  Taylor  &  Co. 
ignored  the  other  mortgagees.  It  was  to  the 
trustee  that  they  were  directed."  In  this 
cause  there  was  no  agreement  or  arrange- 
ment, express  or  implied,  for  a  trustea  The 
first  two  creditors  were  present  by  their  at- 
torney, and  a  delivery  to  him  was  a  delivery 
to  them.  They  were  not  accountable  to  any 
other  creditor,  under  the  terms  of  the  deed  or 
agreement  of  the  parties,  for  any  part  of  the 
money  received  from  sales  of  property. 
When  they  received  enough  to  saUsfy  their 
claims,  they  delivered  all  remaining  property 
to  the  creditors  named  in  the  third  deed,  and 
they  in  turn  represent  all  the  Indebtedness  of 
Johnson  &  Bolick,  and  are  not  answerable  to 
any  one  for  the  proceeds  of  sales,  except  the 
mortgagora.    Affirm. 


DAII.ET  et  al.  V.  Gain. 

(Court  of  Ajrpeala  of  Kentucky.    April  IS,  1890.) 

SiiLTim  ow  Fbauds— Mabbied  WomN— Bntobct- 
MEHT  OF  Liens. 

1.  A  contract  to  board  a  person  for  life,  and  oae 
to  let  him  retain  property  until  he  la  relmburaed 
from  the  rents  for  the  cost  of  an  improvement,  are 
not  within  the  statute  of  frauds,  as  they  may  be 
performed  within  a  year. 

9.  Where  a  person  malces  improvements  on 
land  of  a  married  woman,  which  forma  no  part  of 
the  homestead,  by  reason  of  her  having  Induced 
him  to  think  that  he  had  bought  it  from  her, 
equity  will  give  him  a  lien  thereon  for  the  value 
of  the  improvements,  though  she  ia  not  bonnd  by 
her  contracts. 

8.  In  such  case  it  ia  in  the  discretion  of  tba 
chancellor  to  order  that  a  certain  amount  of  the 
land  be  sold,  and  that,  If  this  benotBafBcient,mora 
be  then  sold. 

Appeal  from  circuit  court  Marion  oounl^. 

"Not  to  be  officially  reported." 

Samuel  Avritt,  Geo,  Avritt,  and  C.  8. 
Hill,  fur  appellants.  8,  A.  Rusaell,  J.  D. 
Belden,  and  /.  D.  Fogle,  for  appellee. 

Holt,  J.  June  20,  1887,  the  appellee, 
Patrick  Cain,  gave  to  the  appellant  Kancy 
Ann  Dalley,  who  is  the  wife  of  her  co-appel- 
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ant,  Dan  Dailej,  a  check  for  $1,000;  and  the 
three  parties  then  executed  a  writing  recit- 
ing that  the  money  was  given  to  her  in  con- 
sideration of  past  services  rendered  by  Dailey 
and  wife  to  Cain,  also  because  of  his  having 
theretofore  lived  with  them,  and  that  be  was 
to  continue  to  do  so  aa  long  as  he  desired. 
About  the  same  time,  Cain  furnished  to  Mrs. 
Dailey  the  most  of  the  money  necessary  to 
pay  for  a  cow.  She  also  selected  some  fur- 
niture, and  he  paid  for  it.  He  also,  during 
the  summer  of  the  same  year,  built  a  dwell- 
ing-honse  costing  about  9630  upon  a  lot  of 
Mrs.  Dailey's,  which,  while  it  adjoins  the  one 
upon  which  she  lives,  is  yet  a  separate  lot  of 
the  town.  The  appellee  brought  this  action 
to  recover  the  cow  and  the  furniture,  claim- 
ing they  belonged  to  him,  and  also  to  subject 
the  entire  property  of  Mrs.  Dailey  to  the  re- 
payment to  him  of  the  81.000  and  the  8630, 
u{>on  the  ground  that  he  had  bought  the  en- 
tire property  verbally  of  Mrs.  Dailey;  he  sup- 
posing, as  he  claims,  that  the  $1,000  was  in 
payment  of  it,  and  that  she  refused  to  convey 
to  him.  The  lower  court  rejected  tlie  claim 
of  the  appellee  as  to  the  $1,000  and  the  cow, 
but  gave  him  the  furniture  and  a  lien  upon 
the  lot  upon  which  the  house  was  erected  by 
him  for  the  $680;  be  claiming  that  it  cost 
bim  something  more  than  that  sum.  Dailey 
and  wife  have  appealed.  They  insist  that 
Mrs.  Dailey,  who  appears  to  control  the  af- 
fairs of  the  Dailey  family,  bought  the  fur- 
niture, and  that  it  therefore  belongs  to  her, 
although  it  ia  conceded  that  the  appellee  paid 
for  it.  He  contends  that  she  merely  selected 
it  for  bim;  also,  that  he  bought  the  entire 
Dailey  property,  and  buUt  the  house  as  his 
own  upon  one  of  the  lots.  They  contend, 
however,  that  the  improvement  was  made 
under  an  agreement  that  he  was  to  erect  the 
bouse  and  have  the  rents  of  it  until  he  was 
reimbursed  its  cost,  or  until  his  death,  when 
it  was  to  belong  to  Mrs.  Dailey;  she  in  the 
mean  time  getting  no  rent  for  the  ground. 

It  is  insisted  that  this  alleged  contract  was 
not  within  the  statute  of  frauds,  and  it  is 
true  tliat  one  which  may  or  may  not  be  per- 
formed within  a  year  does  not  fall  within  the 
statute.  Therefore,  a  contract  by  A.  to 
board  B.  during  life  is  not  within  it,  as  the 
latter  may  die  within  a  year.  Nor  is  an 
agreement  that  one  is  to  retain  property  un- 
til be  is  reimbursed  the  cost  of  an  improve- 
ment from  the  profits,  because  this  may  take 
place  within  a  year.  The  time  of  perform- 
ance, in  such  cases,  is  uncertain  and  con- 
tingent. Bull  T.  McCrea,  8  B.  Mon.  423; 
King's  Ex'rs  v.  Hanna.  9  B.  Mon.  370. 

It  appears  that  shortly  before  the  time  of 
the  tnnsactions  above  named  the  appellee 
had  suddenly  acquired  what  was  to  bim  a 
fortune.  He  had  drawn  something  over 
$5,000  of  pension  money.  He  had  tor  sev- 
eral years  stayed  occasionally  at  the  house  of 
the  appellants.  He  worked  upon  turnpikes 
and  ridlroads  when  able  to  do  so,  and  when 
not  at  work  it  was  one  of  bis  stopping 
{■laces.    It  is  impossible,  after  a  careful  read- 


ing of  the  evidence,  which  is  very  contra- 
dictory, to  tell  even  approximately  how  much 
of  the  time  from  the  period  when  he  first  be- 
gan stopping  there  until  he  quit,  in  1887,  he 
was  at  the  house  of  the  appellants.  As 
illustrative  of  the  wide  difference  between 
the  parties,  the  appellants  claim  that  be  came 
to  their  house  in  1879,  and  that  from  that 
time  until  1887  he  stayed  there  more  than 
one-half  of  the  time.  He,  upon  the  other 
band,  says  that  he  never  went  there  until 
several  years  after  1879,  and  that  in  all  he 
never  stayed  there  over  four  weeks.  Both 
parties  are  probably  mistaken  as  to  the  time 
he  stayed  there.  Many  witnesses,  however, 
testify  that  he  was  there  so  often  that  they 
thought  It  was  his  home.  He  was  sick  there, 
and  also  often  spent  his  time  there  when  on 
"sprees,"  which  were  so  frequent  during 
some  of  the  years  that  they  nearly  ran  to- 
gether, and  made  a  continued  "drunk." 
During  these  tiroes  Mrs.  Dailey  waited  upon 
him,  attended  to  his  clothing  and  washing; 
and,  in  short,  he  stayed  there  as  one  of  the 
family.  During  these  years,  however,  he  at 
times  stayed  at  two  other  places, — Mrs.  Sul- 
livan's and  Mrs.  Murphy's;  and  all  three  of 
these  families  appear  to  have  become  very 
greatly  attached  to  him  when  he  obtained  his 
pension  money.  There  is  testimony  tending 
to  show  that  there  was  a  struggle  between 
them  as  to  which  should  have  possession  of 
him.  The  evidence,  however,  shows  that  be 
spent  much  of  his  time,  when  not  at  work, 
at  the  appellants.  He  often  said  he  intend- 
ed, when  he  got  his  pension  money,  to  rec- 
ompense Mrs.  Dailey  for  her  kindness  to  him ; 
and  the  evidence  fails  to  support  bis  claim 
that  he  was  drunk,  and  did  not  know  what 
he  was  doing,  when  he  gave  her  the  $1,000, 
and  signed  the  writing  relative  to  it.  He 
likely  forgot  its  import.  He  says  that  some 
time  after  the  time  when  it  was  executed  he 
learned  of  its  execution  and  of  the  payment  of 
the  money,  but  he  then  thought  it  all  related 
to  the  purchase  of  the  property. 

It  is  somewhat  difficult,  owing  to  the  con- 
flict of  testimony,  to  arrive  at  the  justice  of 
the  matter;  but,  upon  a  review  of  all  of  it, 
the  chancellor  did  not,  in  our  opinion,  err  in 
holding  that  the  $1,000  was  not  in  fact  paid 
as  purchase  money  for  the  property.  The  ap> 
pellee  unquestionably  believed,  however,  that 
he  had  bought  it.  He  undoubtedly  erected  the 
house  under  this  belief;  and  the  appellant 
Mrs.  Dailey,  by  her  own  conversation  and 
conduct,  induced  this  belief.  She  told  the 
cashier  of  the  bank  where  the  check  was 
paid,  and  when  it  was  paid,  that  she  had  sold 
her  property  to  the  appellee;  and  he  subse- 
quently informed  the  appellee  of  this  state- 
ment by  her.  There  is  evidence  showing 
that  there  was  a  mortgage  upon  the  property, 
and  that  she  applied  to  the  appellee  for  a  loan 
of  money  to  discharge  it.  He  refused,  but 
told  her  he  would  buy  the  property;  and  she 
subsequently  tali<ed  of  it  as  if  he  had  bought 
it.  He  says  she  told  him  so.  He  undoubt- 
edly believed  it,  and  she  induced  this  opinion 
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upon  bis  part.  Acting  upon  this  belief,  and 
bona  fide,  he  made  the  improvement;  and,  if 
he  were  not  now  to  be  reimbursed  out  of  the 
property  to  the  extent  that  the  building  of 
the  house  increased  the  vendible  value  of  the 
lot,  the  conduct  of  the  appellant  Mrs.  Dailey 
would  work  a  fraud  resulting  in  her  own  ad- 
vantage. In  our  opinion,  the  evidence  shows 
an  understanding  between  them  that  he  had 
bought  the  property;  and  he,  having  acted  in 
good  faith  upon  it  in  making  the  improve- 
ment, should  be  reimbursed  out  of  it.  He 
used  his  means  in  increasing  tlie  value  of  the 
property,  and  Mrs.  Dailey  will  be  so  much 
the  gainer,  and  unjustly,  unless  it  be  liable 
for  the  increased  value;  and  this,  too,  by  rea- 
son of  her  own  representations  to  the  appel- 
lee. Itdoes  not  matter  that  he  knew  she  was 
a/eme  covert,  and  that  he  is  therefore  pre- 
sumed to  have  known  she  was  not  bound  by 
her  contract.  Equity  will  not  allow  her  to 
profit  by  reiison  of  the  honest  belief  of  the 
appellee  as  to  his  rights,  induced  by  her  con- 
duct and  representations.  It  was  held  in  the 
case  of  Hawkins  v.  Brown,  80  Ky.  186,  that 
a  party  who  held  under  a  conveyance  from  a 
feme  covert,  but  which  was  not  binding  upon 
her,  was  entitled  to  be  reimbursed  for  his  im- 
provements made  in  good  faith;  she  having 
actively  participated  in  the  making  of  the 
sale.  In  this  instance  the  female  appellant 
induced  the  appellee  to  make  the  improve- 
ment by  making  him  believe  he  had  bought 
the  property  of  her;  and,  unless  he  can  now 
look  to  it  for  reimbursement,  he  will,  in  ef- 
fect, be  defrauded  by  her  conduct.  The  ap- 
pellants had  no  homestead  right  in  the  lot 
upon  which  the  house  was  built.  The  judg- 
ment, as  we  understand  it,  only  gives  a  lien 
upon  it  for  the  value  of  the  improvement,  and 
not  upon  all  of  the  property  of  Mrs.  Dailey. 
It  is  a  separate  lot  from  that  upon  which  the 
Daileys  live.  Before  the  appellee  built  the 
new  house  they  lived,  and  yet  live,  in  a  house 
upon  the  other  lot.  They  were  separated  by 
a  division  fence,  and  there  was  then  a  log 
bouse  upon  the  lot  upon  which  the  new  house 
was  built.  The  amuunt  allowed  the  appellee 
for  the  making  of  the  improvement  was  not, 
in  our  opinion  from  all  the  evidence,  in  excess 
of  the  increase  in  the  vendible  value  of  the 
lot  arising  from  it. 

The  chancellor  had  a  discretion  in  directing 
the  manner  of  the  sale;  and  it  was  not  error 
upon  his  part  to  order  a  certain  portion  of 
the  lot  to  be  first  offered,  and  then,  in  case  it 
did  not  bring  the  necessary  sum,  to  offer  a 
certain  number  of  feet  front  more,  and  to 
thus  proceed  until  the  necessary  sum  was 
bid,  or  the  entire  lot  sold. 

The  judgment  does  not  allow  the  appellee 
interest  upon  the  value  of  the  improvement, 
but  gives  him  the  rents  that  bad  accruid 
from  it.  The  rent  of  the  mere  ground  with- 
out the  improvement  would  undoubtedly  have 
been  inconsiderable,  and  whether  the  furni- 
ture belonged  to  the  one  or  the  other  party 
was  a  question  of  fact,  upon  which  the  chan- 
cellor has  passed ;  and  his  conclusion  is,  in  our 


opinion,  sustained  by  the  weight  of  the  evi- 
dence. 

In  seems  to  us  the  justice  and  equity  of 
this  case  has  been  reached  by  the  judgment 
below  as  nearly  as  it  is  possible  for  human 
judgment  to  do  so,  in  view  of  the  conflicting 
character  of  the  testimony ;  and  it  is  affirmed. 


owenton,  s.  sa  b.  l.  tcrnpikb  boad  co. 

«.  Smith. 
(Court  of  AvpeaU  of  Kentuchy.  Maroh  95, 1 890.) 

CJOKPORATIONB — BtlBSORIPTIOWS  TO  STOCK. 

An  incorporator  of  a  turnpike  road  company 
who  takes  an  active  part  in  eSectine  a  cliange  i» 
the  route  of  the  road,  and  after  the  change  is  made 
promises  to  pay  his  subscription  to  the  stocic  of 
the  company,  cannot  repudiate  his  subscription  on 
the  ground  of  the  indefiniteness  of  the  object  of  io- 
corporation  as  expressed  in  the  articles.^ 

Appeal  from  circuit  court,  Owen  county. 

"Not  to  be  otilcially  reported." 

Action  by  the  Owenton,  SquiresvlUe  &, 
Ball's  Landing  Turnpike  Road  Company 
against  J.  V.  Smith.  There  was  a  judgment 
for  defendant,  and  plaintiff  appeals. 

/.  W.  tfreene  and  Thos.  R.  Qorrion,  for  ap- 
pellant. Montgomery,  Lindsay  <£  Botts,  for 
appellee. 

Bbnnbtt^  J.  The  appellee  and  others,  as 
is  alleged,  incorporated  themselves,  under 
chapter  56  of  the  General  Statutes,  into  ii 
company  for  the  purpose  of  constructing  a 
turnpike  road  from,  at,  or  near  Kemper's  Stop, 
on  the  Owenton  ft  Gratz  Turnpike  Boad,  by 
the  way  of  SquiresvlUe,  to  Adam's  Ferry  and 
Springpoint,  on  the  Kentucky  river.  Said 
company  was  incorporated  as  the  "Owenton, 
SquiresvlUe  A  Adam's  Ferry  Turnpike  Boad 
Company."  The  appellee,  in  addition  to  be- 
ing one  of  the  incorporators  of  the  company, 
subscribed  the  sum  of  $250  as  stock  in  said 
company.  The  subscription  paper,  which 
he  signed,  in  connection  with  others,  set  out 
the  style  of  the  company,  and,  in  detail,  the 
object  of  the  subscription,  which  was  the 
construction  of  a  turnpike  road  as  above  set 
forth.  Afterwards,  additional  articles  of  in- 
corporation were  filed  in  the  county  couit, 
by  which  the  name  of  the  company  whs 
changed  to  that  of  the  present  name,  and  the 
amount  of  the  capital  stock  was  increased 
from  915,000  to  that  of  920,000. 

It  is  alleged  that  this  change  made  no 
change  in  the  route  of  the  road,  or  of  its  gen- 
eral plan  of  construction,  except  to  mnke  a 
deflection  of  about  a  half  mile  at  the  termi- 
nus of  the  same,  which  was  more  oonven- 
ient  and  desirable.  It  is  alleged  that  the  ap- 
pellee was  not  only  desirous  of  this  change, 
but  was  active  in  effecting  it,  and,  after  the 
cliange  was  made,  he,  knowing  of  the  same, 
promised  to  pay  said  subscription,  and  that 

>  Btookholders  and  organizers  of  a  life  insurance 
company  are  estopped  as  against  policy  holders,  to 
set  up  the  illegality  or  irregularity  oi  the  corpo- 
rate organization.  McDonnell  v.  Innuranoe  Co., 
(Ala.)  6  South.  Kep.  ISO,  and  note;  AulUnan  ▼. 
Waddle,  (EAn.)  19  Fac  Rep.  730,  and  note. 
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others  paid  their  sabscriptioii  on  the  faith  of 
the  appellee's  said  promise  to  pay  his.  It  is 
also  alleged  that,  after  the  additional  articles 
vere  adopted,  slight  change  was  made  as  to 
the  place  of  the  construction  of  the  road  by 
the  written  request  of  the  appellee  and  others. 
So  we  see  that  a  change,  in  the  first  place, 
was  effected  by  the  active  co-operation  of  the 
appellee;  in  the  second  place,  by  the  written 
recjnest  of  the  appellee;  in  the  third,  after- 
wards, he  repeatedly  promiasd  to  pay  his  sub- 
scription. Now.  Uiare  is  no  statute,  no  pub- 
lic poUc7»  that  makes  these  acts  and  promises 
of  the  appellee  void  or  non-eSective.  On  the 
contrary,  they  were  all  effective,  and  bound 
him  to  the  changes  made,  and  to  pay  the  sab- 
Bcription. 

i:iutit  is,  again,  contended  that,  owing  to 
the  indeUniteness  of  the  object  of  incorpora- 
tion as  expressed  in  the  articles,  the  appellee 
was  not  bound  to  pay  the  subscription.  Sec- 
tion 17  of  chapter  56  provides,  in  substance, 
that  the  franchise  attempted  to  be  granted 
cannot  l>e  declared  null,  etc.,  except  by  a  di- 
rect proceeding  for  that  purpose.  Section 
18  provides,  in  substance,  that  no  persons 
acting  as  a  corporation  under  this  act  shall 
be  permitted  to  rely  as  a  defense  upon  a  want 
of  a  legal  organization  of  such  corporation, 
and  th^  no  person  having  contracted  with 
said  corporation  shall  be  permitted  to  rely 
upon  such  defense.  Here  the  object  of 
the  incorporation  "was  plainly,  inferentially 
set  forth,  at  least,  in  the  articles;  and  the 
subscription  list,  which  the  appellee  signed, 
explicitly  set  forth  said  object.  Besides, 
the  object  was  made  definite  by  the  lo- 
cation and  almost  completion  of  the  road. 
So  we  think  that  the  articles  of  incorpora- 
tion are  not  void  on  accountof  indeflnitenesa 
as  to  the  object,  etc  On  the  contrary,  the 
object,  by  the  articles,  is  reasonably  mani- 
fest. Besides,  the  object  was  made  certain 
by  the  acts  of  the  parties,  including  the  ap- 
pellee, and  it  is  too  late  for  him  to  repudiate 
bis  subscription.  The  judgment  is  reversed, 
with  directions  for  further  proceedings  con- 
sistent with  this  opinion. 


Bbownino  et  al.  v.  Mullims  et  at.,  (two 

cases.) 
iCouirt  of  Appeals  of  Kentw^,    Uaroh  20, 1800.) 

CoBFOHATioiis— Bonds— UiiTBA  Visas. 

Where  a  turnpike  company  issued  bonds,  se- 
onred  by  a  mortgage  on  its  road,  for  money  bor- 
rowed to  extend  and  complete  its  road,  stookhold- 
mn  who  have  aoqnieaoed  therein  nntil  the  money 
was  expended  caonot  be  beard  to  oomplain  for  the 
first  time,  upon  suit  to  foreclose  the  mortgage,  that 
the  bonds  were  unauthorized  and  ultra  vires. 

Appeal  from  chancery  court,  Pendleton 
county. 

"Not  to  be  officially  reported." 

Two  actions  by  M.  Mullins  and  others  to 
foreclose  a  mortgage  given  by  the  Falmouth 
A  Milford  Turnpike  Uoad  Comp.iny.  P.  C. 
Browning  and  others,  a  part  of  tlie  stock- 
holders of  the  company,  resisted  the  foreclos- 


ure, and  now  appeal  from  the  Judgments  en- 
tered  in  favor  of  plaintiff. 

John  H.  Barker  and  B.  W.  Hinet,  tat  «j^ 
pellant.    L.  T,  Applegate,  for  appeiiees. 

Bennett,  J.  In  1856  the  legislature  char- 
tered the  Falmooth  &  Milford  Turnpike  Koad 
Company.  There  was  no  organization  under 
this  charter  until  1879,  when  a  president  and 
directors  were  elected,  and  entered  upon  the 
discharge  of  their  duties.  The  road,  by  the 
terras  of  this  charter,  was  to  be  constructed 
from  Falmouth,  Pendleton  county,  to  Mil- 
ford, Bracken  county.  By  an  act  approved 
April  9,  18SU,  the  company  was  given  the 
power  to  extend  the  road  to  some  point  in  the 
Kobertson  county  line.  Said  amendment  au- 
thorized the  company,  for  the  purpose  of  com- 
pleting and  extending  the  road,  etc.,  to  bor- 
row money,  and  issue  bonds  fOr  the  payment 
of  the  same  in  denominations  of  9250,  9500, 
and  81,000,  bearing  interest  at  not  exceeding 
7  per  cent,  per  annum,  payable  annually. 
Said  bonds  to  be  due  and  redeemable  in  five 
years  from  their  date,  but  payable,  at  the  op- 
tion of  the  company,  in  three  years  from 
their  date.  The  company  issued  27  bonds 
for  $250  each,  due  and  redeemable  in  three 
years  from  date,  with  interest  at  7  per  cent., 
payable  annually,  and,  if  not  paid  in  90  days 
after  maturity,  the  debt  itself  became  due 
and  payable.  The  road,  etc.,  were  mort- 
gaged to  secure  the  payment  of  these  bonds. 
Money  was  borrowed  from  the  appellee  Mul- 
lins on  these  bonds  and  mortgage,  and  used 
in  completing  the  construction  of  said  road 
as  extended.  The  bonds  were  not  paid  at 
their  maturity,  and  the  appellee  instituted 
suit  thereon  to  recover  judgment,  and  to  fore- 
close said  mortgage  to  satisfy  said  judgment. 

The  appellants,  as  a  part  of  the  stockhold- 
ers in  said  company,  by  their  petition  to  be 
made  parties,  which  was  treated  as  their  an- 
swer, resisted  the  payment  of  said  bonds  upon 
the  grounds  that  tlie  issuance  of  the  same 
was  unauthorized  by  the  charter  itself;  that 
the  company  never  authorized  it;  that  the 
stockholders  never  authorized  it;  that  the 
amendment  was  passed  without  the  author- 
ity of  the  company  or  stockholders,  and  the 
same  was  not  ratified  by  either  of  them. 
The  appellants  say  that  they  did  not  author- 
ize said  amendment,  nor  did  they  expressly 
or  impliedly  ratify  the  same.  But  they  do 
not  say  what  proportion  of  the  stockholdera 
they  are.  Whether  they  are  the  majority  or 
not  does  not  appear  from  the  pleadings.  If 
a  majority  of  the  stockholders  consented  to 
said  amendment  or  ratified  the  same,  it  is  all 
that  is  required  in  this  state.  It  does  notap- 
pear  that  they  did  not.  But,  from  the  fact 
that  the  appellants  expressly  confine  their 
dissent  to  themselves,  and  the  other  stock- 
holders have  acquiesced  all  this  while,  and 
are  still  acquiescing,  it  is  presumed  that  they 
did  consent  to  the  amendment.  Besides,  it 
appears  that  they  are  the  majority.  Also, 
the  matter  of  issuing  the  bonds  and  giving 
the  mortgage  were  made  public;  and  the  ap- 
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pellants  knew  of  the  same  shortly  after  tbey 
were  issued,  if  not  before  then.  Also,  the 
money  arising  from  the  sale  of  said  bonds 
was  used  in  constructing  said  road  for  their 
beneSt,  which  fact  the  appellants  linew;  but 
they  suffered  the  same  to  be  done  without  a 
murmur.  Even  now  they  hold  on  to  the 
property,  extension  and  all,  acquired  by  the 
expenditure  of  the  appellees'  money.  If  the 
enterprise  had  been  a  success,  there  would 
have  been  no  word  of  complaint  from  them. 
It  there  had  been  complaint  made  as  soon  as 
the  alleged  wrongful  acts  were  discovered, 
the  appellee  Mnllins  might  have  been  able  to 
place  himself  in  statu  quo,  but  it  is  too  late 
now.  Consequently,  the  complaint  of  the 
appellanto,  made  at  this  late  day,  cannot  be 
heard. 

The  bonds,  being  payable  and  redeemable 
in  3  years  from  their  date,  instead  of  5  years 
from  their  date,  and  the  same  being  payable 
and  redeemable  in  90  days  after  the  maturity 
of  the  Interest,  if  the  same  was  not  paid 
within  said  time,  were  contrary  to  the  pro- 
visions of  the  amended  charter,  and  conse- 
quently ultra  vires.  But,  the  money  re- 
ceived thereon  having  been  expended  in  con- 
structing the  road  for  the  appellants'  benefit, 
and  they  having  acquiesced  therein  until 
Che  same  was  expended  for  their  beneSt, 
and  placed  beyond  the  reclamation  of  the 
lender,  it  is  too  late  for  them  to  refuse  to  pay 
the  same.  Therefore  the  chancellor  did  right 
in  subjecting  said  road  to  its  payment  by  vir- 
tue of  the  mortgage,  but  payable  in  five  in- 
etead  of  three  years  from  date.  We  are  also 
-of  the  opinion  that  it  was  right  to  adjudge 
Chat  the  appellants  pay  the  receiver,  eto. 
The  judgment  on  both  appeals  is  affirmed. 


Smith  v.  Pbiob. 

iOowt  of  Appeals  of  KentuOeu-  Karoh  85, 1880.) 

EnoTMBNT — CoirvBTANO  PsimiNo  Suit. 

The  right  to  recover  in  ejeotment  is  not  »f- 

Caotad  by  plaintiff's  having  parted  with  hla  title 

«fter  the  action  was  broaght, 

Appeal  from  drcuit  court.  Barren  connty. 

"Not  to  be  officially  reported." 

Ejectment  by  Joel  T.  Prloe  against  John 
Smith .  There  was  verdict  and  j  udgment  for 
plaintiff.  Defendant  appeals.  For  former 
report,  see  7  S.  W.  Bep.  918. 

Letota  MoQuovm,  for  appellant.  W.  P.  D. 
Sruh  and  Finley  F.  Bush,  for  appellee. 

Pbtob,  J.  The  former  opinion  in  this  case 
reversed  the  judgment  below  for  the  reason 
that  the  appellee,  between  the  date  of  the  fil- 
ing of  the  original  petition  and  the  filing  of 
bis  amended  petition,  had  parted  with  his 
title  to  the  land,  and  therefore  could  not 
maintain  liis  ejectment.  The  original  peti- 
tion failed  to  describe  or  identify  the  land  so 
that  a  judgment  could  be  properly  rendered 
upon  it.  Under  the  former  rule  of  pleading 
the  petition  would  have  been  good;  but  the 
Code,  §  125,  requiring  the  land  to  be  so  de- 


scribed as  to  be  identiSed,  and  the  plaintiff 
failing  to  do  this,  no  judgment  could  have 
been  rendered.  Therefore  the  necessity  of 
Betting  the  verdict  aside,  ^nd  permitting  the 
amended  petition  to  be  filed.  Although  the 
petition  was  defective,  the  appellant  was  be- 
fore the  court,  and  the  action  pending,  when 
the  sale  was  made  by  the  appellee,  although 
the  amended  pleading  describing  the  land 
was  not  filed  until  aftor  the  title  had  passed 
to  the  vendee  of  the  plaintiff. 

The  question  presented  is,  could  the  plain- 
tiff maintain  an  ejectment  when  at  the  time 
of  the  verdict  rendered  the  title  was  in  some 
one  else?  The  issue  in  such  a  case  Is,  was 
the  plaintiff  entitled  to  the  possession  of  thd 
land  at  the  time  he  commenced  his  action? 
The  amended  petition  did  not  present  a  new 
cause  of  action,  but  only  made  the  original 
petition  more  definite  as  to  the  land  sued  for. 
In  Chiles  T.  Conley's  Heirs,  9  Dana,  385,  it 
was  held  that  a  conveyance  of  land  pending 
an  ejectment  does  not  affect  the  right  of  re- 
covery. See  Robertson  v.  Morgan,  2  Bibb, 
148;  Jackson  v.  Jeffries,  1  A.  K.  Marsh.  88; 
Holmes  V.  Doe,  2  Bibb,  535.  So  it  is  appar- 
ent that  the  sale  to  Russell  aftor  the  action 
had  been  pending  did  not  affect  appellee's 
right  to  recover. 

There  is  no  ruling  of  the  court  prejudicial 
to  the  appellant.  In  fact,  the  evidence  con- 
duces to  show  title  in  the  appellee;  and  the 
judgment  is  therefore  affirmed. 


OiMODmATt,  N.  0.  A  T.  P.  By.  Co.  •. 
Adah's  Adm'b. 
(Cowrt  of  Appeals  of  Kemtuckii.  March  20, 1880.) 
Dbair  bt  WBonaroh  Act. 

1.  Qen.  St.  Ky.  o.  67,  S  8,  providing  that  "the 
widow,  heir,  or  personal  representative"  of  one 
whose  life  is  lost  by  the  willful  neglect  of  another 
may  sne  the  person  causing -the  death,  Umita  the 
right  to  the  widow  and  ohudren,  or  to  the  admin- 
istrator for  their  benefit, 

8.  Qen.  Bt.  Ky.  o.  67,  |  1,  providing  that  the 
personal  representative  of  a  person  not  in  the  em- 
ploy of  a  railroad  company,  and  IdUed  by  the  neg- 
ligence of  its  employes,  may  recover  damages  for 
such  death,  ^ves  no  right  to  an  administrator  of 
an  employe  of  a  rallroadf  oompany  to  recover  dam- 
ages for  the  negligent  killing  of  such  a  person  by 
said  company,  though  decedent  lives  two  days 
after  tbe  injuries  were  received. 

Appeal  from  circuit  court,  Scott  county. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  of  Luke  Adam 
against  the  Cincinnati,  New  Orleans  So  Texas 
Pacific  Railway  Company  to  recover  for  the 
negligent  killing  of  his  intestate.  There  was 
a  verdict  and  judgment  for  plaintiff.  De- 
fendant appeals.  Gen.  St.  Ky.  c.  57.  §  3, 
provides  that  "the  widow,  heir,  or  personal 
representative"  of  one  whose  life  is  lost  by 
the  willful  neglect  of  another  may  sue  the 
person  causing  the  death. 

O.  S.  Simrall  and  /.  B.  Oantrttl,  for  ap- 
pellant.   OtoeTu  <b  Finnell,  for  appellee. 

Bennett,  J.  The  appellee  brought  this 
action  against  the  appellant  to  recover  dam- 
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ages  oaosed,  as  is  alleged,  by  the  gross  and 
willfol  negligence  of  the  appellant's  section 
boss,  consisting  in  suddenly  slopping  the 
speed  of  a  hand-car  on  which  the  intestate, 
who  was  one  of  the  appellant's  employes,  and 
other  employes,  including  the  said  section 
boss,  who  had  the  said  car  in  charge,  were 
riding  and  returning  from  their  work  oo  the 
appellant's  road  for  it,  whereby  said  intes- 
tate was  thrown  from  said  car  and  killed. 
It  is  alleged  that  said  intestate  was  unmar- 
ried and  had  no  children.  The  allegations 
as  to  negligence  were  denied.  Also,  the  right 
to  recover  at  all,  the  intestate  being  an  em- 
ploye of  the  appellant,  and  without  widow  or 
child,  was  put  in  issue.  But  the  lower  court 
sustained  the  right  to  mainbiin  the  action, 
and  the  jury  rendered  a  verdict  for  the  ap- 
pellee for  $15,000;  «5,000  of  which  being 
abated,  judgment  was  rendered  for  the  appel- 
lee for  SIO.OOO.  The  appellant  has  appealed. 
Section  1,  c.  57,  Qen.  St.,  gives  no  right  to 
the  administrator  of  the  employe  of  a  rail- 
road to  recover  damages  for  the  negligent 
killing  of  such  a  person  by  said  road.  On  the 
contrary,  said  section  expressly  denies  such 
right.  We  have  decided  within  the  last 
two  or  three  years,  both  in  published  and 
manuscript  opinions,  that  under  the  third 
section  of  said  statute  the  right  to  recover 
damages  for  the  killing  by  willful  neglect 
was  confined  to  the  widow  or  children  of 
the  intestate,  or  to  the  administrator  for  their 
benefit;  and,  if  there  were  no  widow  or  chil- 
dren, uor  right  of  action  for  the  willful  killing 
as  aforesaid  could  be  maintained  by  the  ad- 
ministrator.' We  have  read  with  pleasure  the 
able  briefs  of  counsel,  including  the  present 
brief,  from  various  parts  of  the  state  who  had 
recovered  large  verdicts  under  said  third  sec- 
tion against  railroads  tor  the  killing  of  un- 
married and  childless  persons,  assailing  these 
opinions,  but  we  see  no  reason  to  change  our 
views  as  expressed  in  said  opinions;  and, 
with  all  due  respect,  it  is  "  love's  lal>or  lost" 
to  attempt  to  induce  this  court,  as  it  is  now 
organized,  to  take  back  these  decisions.  The 
case  is  reversed,  with  directions  to  dismiss 
tbe  appellee's  petition. 

ON  REHBABINO. 
(April  17, 1890.) 
Bennbtt,  J.  It  Is  not  stated  In  the  opin- 
ion that  the  appellee's  intestate  was  immedi- 
ately killed  by  being  thrown  from  the  hand- 
car. The  court  did  not  fail  to  notice  the 
fact  that,  as  Is  alleged  by  an  amended  peti- 
tion, said  intestate  lived  two  days  after  he  was 
thrown  from  said  car.  We  decide  that,  in- 
asmacta  as  he  was  an  employe  of  the  appel- 
lant, performing  service  on  said  road  as  such 
employe,  the  first  section  of  chapter  57  of 
tbe  General  Statutes  denied  to  the  appellee 
the  right  to  recover  any   damages    what- 

>  See  Handeraon'B  Adm'r  v.  Ratlroad  Co.,  5  S.W. 
Rep.  STB;  Jordsn's  Adm'r  v.  Railway  Co.,  11  S. 
W.  Rep.  1018;  Oivens'  Adm'r  r.  Railroad  Co.,  13 
8.  W.  Rep.  967;  Henning't  Adm'r  v.  Leather  Co., 


ever  for  the  killing  of  his  intestate  by  either 
ordinary  or  gross  neglect.  Also,  as  it  was 
alleged  that  tbe  intestate  left  neither  widow 
nor  child,  the  appellee  could  not  recover 
under  the  third  section  of  said  statute.  Sop- 
pose  that  the  intestate  did  live  two  or  any 
number  of  days  after  he  received  the  injury 
that  resulted  in  death ;  the  said  sections,  never- 
theless, apply.  The  petition  for  a  rehearing 
is  overruled. 


KOBLB  e.  GOHMONWBAI.TH. 

(Court  of  Appeals  of  KmbiuHey.  March  23, 1890.) 
MtmoBB— IHDIOTMBN*— Bmarrr  or  Counsii. 

1.  An  indlotment  which  avers  that  defendant 
"feloniously,  wlllfally,  and  with  malice  afore- 
thought, did  kill  and  murder  F.  with  a  knife,"  Is 
not  defective  because  It  fails  to  allege  tbe  manner 
in  which  the  knife  was  used. 

8.  'When  the  record  shows  that  arguments 
were  made  to  the  jury  both  for  the  state  and  the 
defense,  it  will  be  presumed  that  the  accused  was 
allowed  the  benefit  of  oounsaL 

Appeal  from  circuit  court,  Breathitt  coun- 
ty. 

"Not  to  be  offlcially  reported." 

John  E.  Cooper,  for  appellant.  P.  W. 
Hardin,  Atty.  Gen.,  for  the  Commonwealth. 

Fbtor,  J.  It  would  be  extremely  techni- 
cal to  hold  that  the  failure  to  allege  the  man- 
ner in  which  the  knife  was  used,  whether  by 
a  thrust,  blow,  or  stab  in  the  body  of  the  de- 
ceased, rendered  the  indictment  defective. 
That  the  defendant  "feloniously,  willfully, 
and  with  malice  aforethought,  did  kill  and 
murder  Martin  Fugate  with  a  knife,"  etc., 
was  a  direct  and  specific  charge,  apprising 
tbe  accuse  of  the  nature  of  his  offense,  and 
and  the  mode  of  commiting  it. 

It  appears  from  the  record  before  us  that 
the  accused  was  the  aggressor;  and,  having 
taken  the  life  of  the  deceased,  and  been  con- 
victed only  of  voluntary  manslaughter,  he 
ought  not  to  complain.  There  Is  no  self-de- 
fense in  this  case,  but  a  killing  resulting  from 
the  wrongful  act  of  tbe  appellHnt;  and.  with 
instructions  that  embrace  the  law  of  the  case, 
we  perceive  no  reason  for  reversing  tbe  judg- 
ment. 

It  is  said  in  argument  that  the  accused 
was  not  represented  by  counsel.  The  rec- 
ord shows  that  arguments  were  made  to  the 
jury  both  for  the  state  and  the  defense,  and 
we  must  presume  that  the  accused  was  al- 
lowed the  benefit  of  counsel.  Judgment  af- 
firmed. 


Ghahbeblain  0f  al.  e.  BALLmoER. 
(Court  of  AppeaU  of  Kentucky.  April  IS,  1890.) 
PABTTnON— JuBisDicnox. 
Civil  Code  Ky.  1 499,  subseos.  1, 10.  provides 
for  the  filing  of  petitions  for  partition  In  either 
the  county  or  circuit  courts,  and  that  actions  for 
division  of  land  shall  be  tried  as  ordinary  actions, 
but  without  a  Jury.  Plaintiff  in  partition  alleged 
that  there  was  a  verbal  agreement  between  him- 
self and  a  deceased  00- tenant,  under  whom  defend- 
ants claimed,  that  tbe  land  should  be  divided 
in  a  particular  manner.    He  alleged  hla  willing- 
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nesB  to  abide  by  the  agreement,  to  which  defend- 
wit  aooeded,  and  the  dlviglon  was  thus  made. 
Seld,  that  the  court  of  common  pleas  of  Enoz 
county  was  not  deprived  of  jurisdiotion  because  of 
Its  lack  of  equity  powers,  as  there  was  no  equi- 
table Issue  inTolved. 

Appeal  from  court  of  common  pleas,  Knox 
eounty. 

"Not  to  be  offlcisUy  reported." 

Petition  for  partition  by  W.  B.  Ballinger 
against  N.  A.  Chamberlain  and  others.  Judg- 
ment for  petitioner,  and  defendants  appeal. 

Wilson  (fi  Rawliugs,  for  appellants.  Jaa. 
D.  Blaok  and  2T.  B.  Hays,  for  appellee. 

Lewis.  G.  J.  In  this  case  appellee  filed 
bis  petition  in  the  Knox  county  coui-t  for 
division  of  a  tract  of  land  which  descended 
from  his  mother  to  himself  and  appellants, 
children  of  his  deceased  sister.  Subsequent- 
ly, by  agreement  of  all  parties,  the  action 
was  transferred  from  the  county  court  to  the 
Knox  court  of  common  pleas,  where  the  judg- 
ment appealed  from  was  rendered.  Subsec- 
tion 1,  §  499,  Civil  Code,  provides:  A  person 
desiring  a  division  of  land  held  jointly  with 
others  may  file,  in  either  the  circuit  or  coun- 
ty court  of  the  county  in  which  the  land  lies, 
a  petition  containing  a  description  of  the 
land,  statement  of  the  names  of  tliose  inter- 
ested, with  prayer  for  division.  And  sub- 
section 11  provides  in  express  terms  for  re- 
moval of  such  action  on  motion  of  either  par- 
ty to  the  circuit  court  for  trial.  But  it  is 
urged  as  sufficient  ground  for  reversal  that 
the  common  pleas  court,  having  no  equitable 
Jurisdiction,  could  not  take  cognizance  nor 
render  judgment  in  the  case,  because  there 
was  a  previous  verbal  agreement  between  ap- 
pellee and  his  sister,  before  she  died,  that  the 
land  was  to  be  divided  in  a  particular  man- 
ner. Subsection  10  provides  that  an  action 
for  division  of  land  between  joint  tenants 
shall  be  tried  and  decided  as  an  ordinary  ac- 
tion, but  without  the  intervention  of  the 
Jury;  and  it  would  thus  seem  clear  the  court 
trying  this  case  had  jurisdiction.  It  is  true 
appellee  set  up  in  his  petition  the  agreement 
between  himself  and  sister,  whereby  she  was 
permitted  to  erect  valuable  improvements  up- 
on a  certain  portion  of  the  main  tract,  wliich 
ahe  might  and  did  use  before  death  of  their 
nother,  with  the  understanding  that  they 
were  not  to  be  taken  into  account  in  the  di- 
vision when  it  was  made.  Appellee  stated 
in  the  petition  his  willingness  to  abide  by 
thai  agreement  which  appellants  readily  as- 
sented to  because  greatly  to  their  advantage, 
and  the  division  was  accordingly  made  with 
reference  to  quantity  and  value,  without  at 
all  estimating  value  of  the  improvements 
which  were  situated  on  the  portion  of  the 
tract  allotted  to  appellants.  There  was  there- 
fore no  equitable  issue  Involved  in  the  case, 
and  the  common  pleas  court  had  jurisdiction. 

There  is  nearly  always  discrepancy  in  tes- 
timony regarding  value  of  property,  and, 
while  several  witnesses  testified  the  portion 
of  lanil  Hll'>tted  to  appellee  was  more  valuable 
than  that  allotted  to  appellants,  others  testi- 


fied to  the  contrary.  Bat  the  report  of  com- 
missioners selected  for  their  intelligence  and 
sworn  to  faithfully  and  impartially  make  di- 
vision of  land,  and  having  their  attention 
particularly  and  criticailydirected  to  the  task, 
is  always  entitled  to  more  weight  than  the 
opinions  of  witnesses,  who  often  make  mere 
cursory  examination  of  the  land,  and  some- 
times are  controlled  by  prejudice.  And  it  is 
therefore  proper  to  abide  by  such  report  un- 
less the  commissioners  have  made  mistake  in 
quantity,  or  decidedly  erred  in  jndffment.  We 
perceive  no  reason  for  disregarding  the  de- 
cision made  by  the  commissioners,  and  the 
judgment  must  be  affirmed. 


Bird  ».  Bank  of  Williambtows. 
(Court  cf  Appeals  of  KentuOcy.   Harch  29, 1890.) 

V'wfDOB  Ajn>  Vbitdbb— DBTiorr— Affkai. 

1.  In  an  action  on  notes  for  unpaid  porohase 
money  of  land,  when  the  defense  is  a  deficit  in  the 
quanUty  of  the  land,  and  one  surveyor  tesUfles 
that  there  is  a  deficit,  and  another  teaUfles  to  the 
contrary,  and  there  Is  no  evidenoe  to  show  which 
is  the  more  accurate,  a  judgment  for  plaintifl  will 
not  be  disturbed  on  the  ground  that  ft  is  not  sup- 
ported by  the  evidence. 

a.  When  defendant  testifies  that  at  the  time  he 
verbally  pnrohased  the  land  it  was  understood  that 
a  right  of  way  of  a  railroad  through  it  was  to  be 
surveyed  as  part  of  his  purchase,  the  right  of  way 
will  not  be  held  to  be  a  defldt,  thongh  the  deed 
contains  a  warranty  of  title,  and  says  nothing 
about  the  right  of  way. 

Appeal  from  circuit  court.  Grant  county. 
"Not  to  be  officially  reported." 
H.  Clay  White  and  John  J.  Landram,  for 
appellant.    Geo.  C.  Drane,  for  appellee. 

Holt,  J.  The  sale  of  the  100  acres  of  land 
to  the  appellant,  T.  A.  Bird,  by  the  assignor 
of  the  note  sued  upon  by  the  appellee,  and 
which  was  given  for  part  of  the  purchase 
money,  was  by  the  acre.  The  defense  as  to 
the  balance  due  npon  the  note  is  an  all^^ed 
deficit  of  3|  acres  in  the  quantity  of  land,  and 
which  was  purchased  at  $75  an  acre.  It  ap- 
pears that  the  vendor,  Northcott,  owned  what 
was  known  as  his  "Home  Place,"  supposed 
to  contain  75  acres,  and  through  it  at  the 
time  of  the  sale  ran  the  Cincinnati  Southern 
Railway.  He  also  owned  other  land  adjoin- 
ing. The  appellant,  who  then  lived  several 
miles  away,  went  and  looked  at  the  home 
place,  and  verbally  purchased  it.  When  he 
did  so  he  saw  the  railroad  running  through 
it,  and  he  says  he  then  agreed  that  its  right 
of  way  was  to  be  counted  as  a  part  of  the 
purchase.  Northcott  subsequently  refused, 
however,  to  let  him  have  the  land  unless  he 
would  not  only  take  the  home  place,  but 
enough  of  the  adjoining  land  to  make  in  all 
100  acres.  To  this  he  assented,  and  on  Feb- 
ruary 15,  1887,  Northcott  executed  to  him  a 
title-bond,  stipulating  that  notes  for  the  un- 
paid installments  of  purcluise  money  were  to 
be  executed  by  the  appellant  on  the  1st  of 
March  following,  and  delivered  to  Northcott 
whenever  a  general  warranty  deed  should  be 
made  to  the  land,  possession  of  it  to  be  given 
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on  March  15, 1887.  On  March  1,  1887.  the 
notes  were  executed  and  delivered  to  North- 
cott,  and  a  deed  of  the  character  denominated 
in  the  bond  made  by  him  to  the  appellant, 
who  accepted  it,  and  had  it  recorded.  The 
contract  was  therefore  no  longer  execntory, 
bat  an  executed  one.  The  appellant  claims 
that  the  deed  was  accepted  under  certain  cir- 
cumstances, and  by  virtue  of  certain  promises 
of  the  vendor,  but  this  is  not  shown  by  com- 
petent testimony.  The  latter  is  dead,  and 
the  appellant  is  not,  therefore,  a  competent 
witness  to  prove  his  statements.  The  abate- 
ment in  price  now  claimed  is  for  an  alleged 
deflciency  of  three-fourths  of  an  acre  in  the 
quantity,  and  also  for  three  and  one-eight 
acres  which  Northcott  conveyed  to  the  rail- 
way as  a  right  of  way  in  1875,  and  which  by 
the  terms  of  the  deed  is  to  revert  whenever 
it  ceases  to  be  used  as  a  public  highway. 

The  appellant  having  accepted  the  deed, 
the  burden  of  showing  the  deficiency  is  upon 
him.  So  far  as  the  alleged  deficit  of  three- 
fourths  of  an  acre  is  concerned,  the  testimony 
is,  at  least,  in  equipoise.  The  vendor  had  the 
land  surveyed,  and  the  surveyor  testifies,  in 
substiince,  that  there  is  no  such  deflciency. 
The  vendee  had  it  surveyed  by  a  different 
surveyor,  and  he  testifies  to  the  contrary. 
The  one  survey  is  not  shown  to  be  more  ac- 
curate than  the  other.  Under  these  circum- 
stances, the  judgment  of  the  chancellor 
should  not  be  disturbed  upon  this  ground,  nor 
can  it  be  because  of  the  right  of  way  granted 
to  the  railroad.  The  deed  to  the  land  em- 
braced by  it  does  not  convey  the  absolute  es- 
tate. Itprovides:  "The  estate  herein  granted 
shall  revert  to  the  grantors,  their  heirs  and 
assigns,  whenever  the  grantees  or  their  as- 
signs cease  to  use,  occupy,  or  control  the 
same  for  railway,  turnpike,  or  other  public 
highways."  The  appellant  says  that  when 
he  verbally  purchased  the  home  tract  alone, 
it  was  the  understanding  that  the  railroad 
right  of  way  was  to  be  surveyed  to  him  as  a 
piut  of  his  purchase,  and  that  when  the  last 
trade  was  made  nothing  was  said  about  it. 
It  is  true  a  covenant  of  warranty  in  a  deed 
binds  the  grantor  for  quiet  enjoyment  by  the 
grantee,  and  protects  the  latter  against  incum- 
brances affecting  the  title,  or  that  he  may 
be  compelled  to  remove  to  possess  and  enjoy 
the  estate.  But  if  a  public  highway  be  upon 
land  at  the  time  of  the  purchase,  the  pur- 
chaser should  be  presumed  to  know  of  its  ex- 
istence, and  to  buy  with  an  expectation  and 
knowledge  of  any  inconvenience  arising  from 
its  existence.  Butt  v.  Riffe,  78  Ky.  352. 
It  is  perfectly  evident  from  the  appellant's 
own  testimony  that  he  knew  when  he  made 
his  purchase  that  the  railway  company  had 
the  right  of  way  through  the  land.  The  rail- 
road was  then  being  operitted  over  it;  and 
aside  even  from  the  underatanding,  when  the 
verbal  purchase  of  a  part  of  the  land  was 
made,  that  the  land  embraced  by  the  right  of 
way  of  the  railway  should  be  surveyed  to  the 
vendee,  it  should  be  so  counted,  because  be 
Vnew  of  the  existence  of  such  right  when  he 


purchased,  and  could  as  well  be  beard  to 
complain  of  the  then  existence  of  an  ordinary 
public  road  over  the  land.  Judgment  af- 
firmed. 


Clements  v.  Watebs  et  al. 
{.Court  nf  Appeals  cf  Kentuchy.    April  8, 1890.) 

ElXBOTTION— DiaCOVIRT— APPEiXABLS  ORDBKS. 

1.  Under  Civil  C!ode  Ky.  1 439,  which  provides 
that  after  a  return  on  an  execution  of  "No  proper- 
ty "  by  the  proper  officer  an  equitable  aotion  may 
t>e  brought  for  discovering  and  subjecting  any 
property  of  the  debtor,  the  equitable  action  may 
be  maintained  after  a  return  of  "No  property," 
though  there  was  property  liable  to  the  levy. 

a.  A  controversy  between  creditors  as  to  the 
priority  of  their  axeontionB  on  certain  land  is  one 
involving  the  title  to  land,  under  the  statute  al- 
lowing appeals  in  such  cases  irrespective  of 
amount,  though  the  land  has  been  sold  by  order  of 
oonrt  pending  the  action. 

Appeal  from  circuit  court,  Washington 
county. 

"  To  be  officially  reported. " 

J.  W.  8.  Clements, prose.  C.O.MeChord, 
for  appellees. 

Holt,  J.  The  appellees.  Waters  &  Hay- 
don,  having  a  return  of  nulla  bona  as  to  a 
Judgment  in  the  quarterly  court  against  their 
debtor,  J.  S.  Mclntire,  filed  a  transcript  of 
the  proceedings  in  the  circuit  court,  sued  out 
execution  there,  as  provided  by  section  723  of 
the  Civil  Code,  and  it  was  also  returned  "No 
property."  The  debtor  was  then  the  owner 
by  inheritance  from  one  Linton  of  an  undi- 
vided Interest  in  some  land  situate  in  the 
county  to  which  the  execution  had  issued,  but 
it  was  not  levied  upon  it.  It  does  not  clear- 
ly appear  that  Linton  had  the  le^al  title  to  it; 
bnt,  as  this  seems  to  be  conceded  in  argu- 
ment, we  will  assume  it,  and  it  of  course  fol- 
lows that  the  undivided  interest  of  the  debtor 
was  in  fact  liable  to  levy  under  the  execu- 
tion. The  appellees  then  brought  this  action 
under  section  439  of  the  Civil  Code,  which 
provides:  "After  an  execution  of  fieri  fa- 
cias, directed  to  the  county  in  which  the  judg- 
ment was  rendered,  or  to  the  county  of  the 
defendant's  residence,  is  returned  by  the  prop- 
er officer,  either  as  to  the  whole  or  part  there- 
of, in  substance  no  property  found  to  satisfy 
the  same,  the  plaintiff  In  the  execution  may 
institute  an  equitable  action  for  the  discov- 
ery of  any  money,  chose  in  action,  equitable  or 
legal  interest,  and  all  other  property  to  which 
the  defendant  is  entitled,  and  for  subjecting 
the  same  to  the  satisfaction  of  the  judgment; 
and  in  such  actions  pei-sons  indebted  to  the 
defendant,  or  holding  money  or  property  in 
which  he  has  an  interest,  or  holding  evidences 
or  securities  for  the  same,  may  be  also  made 
defendants."  They  sued  out  an  attachment, 
garnishing,  in  the  liands  of  Linton's  admin- 
istrator, whatever  might  be  coming  to  the 
debtor.  Subsequently  they  sued  out  a  second 
one,  and  It  was  levied  upon  his  undivided  in- 
terest in  the  land.  After  all  this  had  been 
done,  the  appellant,  J.  W.  S.  Clements,  sued 
the  debtor,  obtained  a  judgment,  and  had  an 
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•xeoation  levied  upon  tbla  landed  interest. 
He  then  purchased  it  from  the  debtor  for  his 
debt  and  something  additional,  and  obtained 
a  deed.  Before  be  did  so,  however,  be  had 
actual  notice  that  the  attachment  of  the  ap- 
pellees bad  been  levied  upon  the  land.  He 
was  a  lis  pendens  purchaser.  He  then  made 
himself  a  party  defendant  to  this  action, 
claiming  the  land,  and  that  the  appellees  had 
no  lien  upon  it.  This  contention  is  based 
upon  the  idea  that,  as  the  undivided  interest 
of  the  debtor  in  the  land  was  in  fact  liable  to 
execution,  the  appellees  had  no  right  to  bring 
this  action,  and  could  therefore  acquire  no 
lien  by  virtue  of  it. 

While  the  litigation  was  in  progress,  it  was 
found,  in  a  suit  that  had  been  brought  to  set- 
tle the  Linton  estate,  that  Mclntire  owed  it 
a  certain  sum;  and,  there  being  no  personal 
estate  coming  to  him,  his  interest  in  the  land 
was  sold  for  the  purpose  of  paying  it,  bring- 
ing, however,  more  than  the  amount  of  this 
indebtedness.  The  lower  court  decided  that, 
after  paying  what  the  debtor  owed  the  Lin- 
ton estate,  the  appellees  should  be  next  paid ; 
and  their  debt  being  less  than  6100,  they  now 
contend  that  no  appeal  lies  from  that  judg- 
ment to  any  court,  as  the  statute  limits  the 
right  to  an  appeal  in  actions  for  the  recovery 
of  money  or  personal  properly  to  cases  where 
that  sum  or  more,  exclusive  of  costs,  is  in- 
volved. The  land  was,  however,  converted 
into  money  by  the  court  pending  the  litiga- 
tion. At  its  inception  the  land  was  i  n  vol  ved, 
the  appellant  was  claiming  it,  and  the  subse- 
quent action  of  the  court  in  selling  it  should 
not  abridge  the  right  of  a  party  to  an  appeal, 
which  may  be  taken  without  regard  to 
amount,  if  the  title  to  land  be  involved.  As 
land  cannot  be  levied  on  under  an  execution 
from  a  quarterly  or  justice's  court,  the  stat- 
ute authorizing  the  filing  of  a  transcript  in 
the  circuit  court  of  the  proceedings  in  those 
courts  showing  a  return  of  "No  property," 
and  the  issuance  then  of  an  execution  by  the 
clerk  of  the  circuit  court,  is  a  very  proper  one. 
It  saves  the  cost  and  trouble  of  a  second  suit. 
Tlie  creditor  is  not  allowed,  therefore,  to  re- 
sort to  an  equitable  action  upon  his  judg- 
ment to  reach  the  land  of  his  debtor  until  he 
has  failed  to  malte  his  debt  by  suing  out  ex- 
'  ecution  from  the  circuit  court  in  the  man- 
ner provided  by  the  statute.  He  must  in 
such  a  case  exhaust  all  of  bis  legal  remedies. 
He  cannot,  upon  a  return  of  "No  property" 
on  execution  from  a  justice's  or  a  quarterly 
court,  merely  bring  an  equitable  action  in 
the  circuit  court  to  subject  land  to  the  pay- 
ment of  ills  debt,  to  which  his  debtor  has  the 
legal  title,  for  the  reason  that  it  is  liable  to 
execution.  The  object  of  the  section  of  the 
Code  above  cited  was  to  give  relief  to  the 
creditor  where  all  the  ordinaiy  remedies  had 
been  resorted  to  without  avail.  Until  this 
be  done,  it  would  be  useless  and  unreasonable 
to  oppress  the  debtor,  and  consume  the  time 
of  the  courts  with  equitable  actions.  The 
creditor  may,  of  course,  resort  to  them  in  the 
lower  courts  to  reach  any  means  of  the  debt- 


or over  which  such  courts  have  Jarlsdiction; 

but  he  cannot  appeal  to  the  cir,3uit  court  for 
relief  in  this  way  until  he  has  exhausted  all 
his  legal  remedies.  TUs  was  hold  in  the 
case  of  Weatlterford  v.  Myers,  2  Duv.  91. 
This,  liowever,  is  a  different  case.  Here  the 
creditor  in  the  proper  manner  sued  out  his 
execution  from  the  circuit  court,  and  it  was 
returned  "No  property"  before  be  brought  his 
equitable  action.  The  fact  that  it  could  have 
been  levied  upon  the  undivided  landed  inter- 
est of  the  debtor  in  the  Linton  estate  does  not 
prevent  the  appellees  from  maintaining  this 
action.  It  is  not  shown  that  they  procured 
a  false  return  upon  the  execution,  or  had  any- 
thing to  do  with  it  in  any  way.  They  ex- 
hausted all  their  legal  remedies.  When  they 
had  done  so,  they  had  a  right  to  bring  this  ac- 
tion. They  had  complied  with  the  statute, 
and  done  all  within  their  power  to  make  tlieir 
debt,  before  resorting  to  an  equitable  action. 
They  bad  a  right  to  act  upon  the  return  of 
the  officer.  Ttie  Code  expressly  provides 
that  when  the  execution  is  returned  "ISo 
property  found,"  the  creditor  may  resort  to 
bis  equitable  action  to  subject  any  "equitable 
or  legal  inten-st  and  all  other  property"  of 
the  debtor  to  the  satisfaction  of  the  judg- 
ment. He  is  not  required  to  know  that  the 
return  of  the  officer  is  true.  In  this  instance 
it  is  not  even  shown  that  the  appellees  knew 
the  land  of  their  debtor  was  liable  to  execu- 
tion; and  it  would  not  do  to  hold  creditors  to 
knowledge  upon  this  subject.  The  appellees 
by  their  suit  acquired  a  lien  upon  the  land 
superior  and  elder  to  the  execution  levy  of  the 
appellant,  who,  as  to  his  purchase,  was  a  lU 
pendens  purchaser,  and  the  judgment  is  af- 
firmed. 


Jones  v.  Motuct. 
(Court  of  Appeal*  of  Kentutky.  April  8, 1890.) 
ConsTBuoTioN  or  Daan — ^Dbsobiptiox. 
In  trespass  ffuore  clauaum  fregU,  plaintiff 
and  defendant  claimed  under  a  common  grantor, 
who  bad  owned  a  tract  which  included  a  parcel  of 
bottom-land.  He  conveyed  the  tract  to  C,  who 
conveyed  it  to  defendant.  The  deed  to  C.  contained 
a  reservation  of  "the  bottom  at  the  ford  of  the 
creek,  which  bottom  is  now  under  fenoe.  and  sup- 
posed to  contain  nine  acres,  more  or  less. "  In  fact 
the  fenoe  included  only  five  acres,  but  there  was  a 
strip  running  along  the  edge  of  the  creek  out- 
side of  the  fence,  and  containing  one  and  a  quarter 
acres.  C.  testified  that  he  never  considered  this 
strip  as  belonging  to  him.  Held,  that  the  words 
"now  nnder  fence"  should  be  considered  as  de- 
scriptive, merely,  and  not  as  limiting  the  bounda- 
ry 01  Uie  reservation. 

Appeal  from  circuit  conrt.  Warren  county. 

"Not  to  be  officially  reported." 

Action  for  trespass  quare  elaiMum  fregit 
brought  by  W.  S.  Jones  against  Q.  W,  Mot- 
ley. There  was  judgment  fordefendant,  and 
plaintiff  appealed. 

DuLaney  A  Mitchell,  for  appellant.  John 
If.  Wilkins  and  T.  H.  Bines,  for  appellee. 

Fbtor,  J.  The  appellant,  Jones,  institut- 
ed an  action  of  trespass  quare  clatuum  fregit 
against  the  appellee,  Motley,  alleging  afoici- 
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trie  entry  upon  bis  land,  and  tetnoving  there- 
from several  pnrcels  of  fence,  the  property 
of  the  plaintiff;  leaving  his  crop  exposed, 
and  otherwise  injuriog  his  possession.  The 
appellee  admits  tlie  entry  and  removal  of  the 
fence,  but  pleads  that  in  the  year  1886  the 
appellant  removed  his  fence  from  off  his  (ap- 
pellant's) land,  and  placed  it  on  the  land  of 
tbe  appellee,  and  that  be  bad  the  right  to  re- 
move it,  if  done  in  a  peaceable  manner. 

The  action  involves  a  question  of  title  that 
should  have  been  determined  by  some  other 
arbitrator  than  tiie  defendant  himself;  and 
the  latter  had  no  right  to  assert  his  owner- 
ship by  tearing  down  appellant's  fence,  and 
exposing  his  property  to  the  depredations  of 
stocl<.  or  otherwise  injuring  him.  Both  of 
tliese  parties,  the  appellant  and  the  appellee, 
claim  to  hold  under  and  from  a  common  ven- 
dor. C.  P.  Martin  was  the  owner  of  a  tract 
of  25  acres  of  land,  known  as  the  "Mill 
Tract,"  through  which  ran  Bay  Forks  creek. 
A  part  of  this  25  acres  was  bottom-land,  and 
lies  north  of  the  Bowling  Green  and  Sootts- 
ville  road,  and  west  of  the  Bay  Forks  creek. 
There  is  no  part  of  the  main  tract  (25  acres) 
north  of  tills  big  road  but  tiiis  bottom-land. 
In  April.  1869,  Martin  sold  this  tract  of  land 
to  the  Claypools.  and  made  them  a  deed  con- 
taining this  reservation:  "But  it  is  further 
understood  that  the  party  of  the  first  part  re- 
serves out  of  said  boundary  the  t)ottom  on 
Kay  Forks  at  the  ford  of  the  oreek,  which 
bottom  is  now  under  fence,  and  supposed  to 
contain  nine  acres,  more  or  less.  The  party 
of  the  first  part  further  reserves  a  passway 
for  stock  to  the  creek  aforesaid,  should  he 
ever  need  it,  said  passway  to  run  along  the 
line  of  Hardcastle."  In  the  year  1870,  Mai^ 
tin  sold  the  land  reserved  in  his  deed  to  the 
Claypools  to  one  Taber,  and  the  latter  sold  to 
Jones,  the  appellant.  In  the  conveyance  to 
Taber  the  land  sold  is  all  that  part  of  the  mill 
tract  which  then  belonged  to  Martin. 

This  entire  controversy  is  to  be  settled  by 
the  constrnotion  given  the  conveyance  from 
the  common  vendor,  Martin,  to  the  Claypools. 
Tbe  latter  bad  purchased  all  tbe  2&-acre  tract 
but  tbe  liottom  north  of  the  Bowling  Green 
and  Scottsville  road  and  west  of  Ray  Forks 
creek.  The  passway  reserved  on  the  Hard- 
castle line  has  no  connection  with  the  contro. 
versy,  as  the  right  to  the  passway  is  not  in- 
volved, nor  is  it  near  the  bottom-land  in  con- 
troversy. The  bottom-land  reserved  in  the 
deed  to  the  Claypools  was  supposeil  to  con- 
tain nine  acres,  more  or  less;  and,  if  tlie  de- 
scription given  was  the  bottom-land  north  of 
the  big  road,  there  would  be  no  trouble  in 
determining  that  tbe  entire  bottom  was  re- 
served. But  it  is  insisted  by  the  appellee. 
Motley,  and  so  adjudged  by  the  court  below, 
that  the  language  of  the  conveyance,  "  which 
bottom  is  now  under  fence,"  conUnes  the  res- 
ervation to  that  part  of  the  bottom-land  that 
was  actually  Inclosed,  and  that  Taber,  who 
purchased  of  Martin,  and  Jones  of  Taber,  ao- 
qaired  no  greater  right  than  Martin,  their 
vendor,  had.  It  is  manifest  that  all  tbe  title 
v.l38.w.no.9 — 28 


Jones,  the  appellant,  bad,  he  derived  through 
Martin,  but  we  think  it  equally  plain  that  th« 
reservation  was  of  the  entire  b^tom  west  of 
Bay  Forks  creek  and  north  of  the  Bowling 
Green  and  Scottsville  road,  confining  the  res- 
ervation made  by  Martin  to  the  bottom  with- 
in the  fence;  and  there  is  a  small  strip  of 
land  from  the  ford  of  tbe  creek,  where  the 
road  crosses,  between  the  fence  and  thecreek, 
of  some  15  or  20  feet,  and  continuing  around 
to  the  north  of  the  inclosure,  where  the  strip 
widens,  making  something  over  an  acre  of 
the  bottom  outside  of  the  old  fence.  The  ap- 
pellant moved  the  old  fence  out  on  this  unin- 
closed  part  of  the  bottom,  and  it  was  this 
part  of  the  fence  the  appellee  pulled  down. 
The  part  of  the  bottom  outside  of  the  fence 
is  about  one  and  a  quarter  acres,  and  that  in- 
closed by  the  old  fence  is  five  acres  two  roods 
and  four  poles;  making  in  all  about  seven 
acres  of  land.  The  reservation  supposed 
there  were  nine  acres,  more  or  less;  and  it  is 
scarcely  reasonable  that,  in  judging  of  the 
quantity  of  land  with  a  fence  around  it,  the 
parties  would  have  fixed  tbe  quantity  at  nine 
acres  when  there  were  only  five  acres.  They 
were,  no  doubt,  estimating  the  entire  bottom: 
and,  when  including  this  narrow  strip  outside 
of  the  inclosure,  they  might  well  have  sup- 
posed there  were  nine  acres  when  it  turns 
out  there  were  only  seven  acres.  Besides  this 
was  all  the  bottom  or  land  north  of  the  Bowl- 
ing Green  and  Scottsville  road  and  west  of 
the  creek ;  and  there  was  no  reason  for  con- 
fining tbe  reservation  to  the  actual  inclosure. 
and  to  leave  the  bottom-land  hs  it  was, — 
fenced  up,  with  no  outlet  to  the  creek.  Be- 
sides, ttie  reservation  says,  the  bottom  on 
Bay's  Fork  at  the  ford  of  the  creek,  which 
bottom  is  now  under  fence."  Now,  the  bot- 
tom was  not  at  tbe  ford,  if  you  confine  it  to 
the  inclosure,  because  there  was  several  feet 
of  vacant  bottom  between  tbe  ford  and  the 
old  fence.  The  one  view  of  the  question  is 
about  as  technical  as  the  other.  The  men- 
tion of  the  fence  was  a  mere  description  of 
the  bottom  reserved,  and  was  not  intended 
as  a  boundary;  nor  does  tbe  fact  that  a  pass- 
way  was  used  around  this  fence  between  that 
and  the  creek  affect  this  question.  Taber 
has  closed  that  up;  and,  if  not,  the  passway 
that  was  looked  to  by  Martin  was  on  the 
Hardcastle  line.  The  question  of  a  passwajr 
was  in  Martin's  mind  when  he  was  convey- 
ing to  the  Claypools;  and,  if  the  small  strip 
of  land  between  the  old  fence  in  the  bottom 
and  the  creek  was  conveyed  to  the  Claypools, 
you  then  find  Martin,  who  w^s  looking  for 
ingress  and  egress  to  and  from  the  creek  on 
the  other  part  of  his  land,  placing  the  prop- 
erty he  has  reserved  in  a  condition  where  he 
has  no  outlet  whatever  to  the  creek  without 
the  consent  of  his  vendees.  Martin,  the 
common  vendor,  says  he  sold  the  reservation 
of  the  bottom  north  of  the  Bowling  Green 
and  Scottsville  road  to  Taber,  and  Taber  sold 
to  Jones.  Claypool,  who  was  one  of  the  par- 
chasers  from  Martin  or  from  his  brother,  who 
bought  from  Martin,  lived  on  the  land,  or 
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was  in  the  possession  of  the  25  acres  oat  of 
which  the  reservation  was  made:  and  hesiiys 
that  he  claimed  no  part  of  the  bottom  north 
of  the  big  road,  and,  if  he  owned  it,  he  did 
not  know  it.  So  Martin,  the  owner  of  the 
entire  25  acres,  and  one  of  tlie  vendees  from 
him  of  all  but  the  reservation,  both  testify 
on  the  subject;  and,  if  this  small  strip  of  land 
passed  by  the  deed  to  the  Claypools,  they 
would  have  known  something  of  the  bounda- 
ry, and  it  would  have  been  alluded  to,  at 
least,  by  the  parties,  in  consummating  the 
trade.  Excluding,  however,  all  this  testi- 
mony, and  with  the  plat  of  this  25  acres  and 
that  of  the  reservation  before  ns,  and  there 
can  be  no  doubt  that  the  mention  of  the  fence 
was  simply  to  identify  that  particular  bot- 
tom sold.  It  would  scarcely  be  held  that  the 
sale  of  an  island  with  a  fence  around  it  did 
not  pass  the  space  intervening  between  the 
fence  and  the  water,  where  the  fence  was  lo- 
cated, so  as  to  be  beyond  the  roRch  of  a  rise 
in  the  creek  or  river;  and,  when  the  chancel- 
lor places  himself  in  the  position  the  parties 
Claypool  and  Martin  occupied  with  reference 
to  this  land  transaction.  It  will  be  difficult  to 
hold  that  the  purport  of  Martin's  deed  was  to 
convey  to  the  Claypools  this  small  strip  of 
land  from  the  ford  to  the  extreme  north  end 
of  the  bottom,  or  that  such  was  the  intention 
of  the  parties. 

The  law  announced  by  the  court  below  is 
correct;  that  Is,  "that  a  conveyance  of  land, 
nothing  appearing  to  the  contrary,  should  be 
construed  on  the  idea  that  the  parties  thereto 
were  present  on  the  land  at  the  time  of  the 
conveyance,  and  were  acquainted  with  all 
the  facts  and  surroundings. "  Adopting  this 
rule,  and  regardless '  of  any  evidence  outside 
of  the  various  deeds  and  the  plats,  and  the 
judgment  should  have  been  for  the  plaintiff. 
The  judgment  is  therefore  reversed,  and  re- 
manded for  a  new  trial  consistent  with  this 
opinion. 


Gabun  «.  Baibd. 

(Court  of  Appeals  of  Kentiuihu-    April  10, 1890.) 

Wills— Tbstambstabt  Cipaoitt— AppaUk 
1.  On  the  contest  of  a  will,  whicb  disinherited 
testator's  daughter  in  case  she  should  marry  B.,  it 
appeared  that  testator  threatened  to  disinherit  and 
whip  her  if  she  persisted  In  receiving  B.'s  atteik- 
tions;  that  his  opposition  to  B.  was  based  solely  on 
his  supposed  thnftlessness  and  indolence,  regard- 
ing which  the  evidence  oonflioted;  that  the  will  was 
made  by  testator  on  being  informed  of  a  clandestine 
meeting  between  B.  and  his  daughter  on  the  pre- 
vious evening;  that  he  was  then  a  bed-ridden  in- 
valid, subsisting:  mostly  by  whisliy  and  morphine, 
bnt  not  taking  the  latt«r  in  quantities  sulflcient  to 
altect  him  mentally.  The  draughtsman  and  sub- 
scribing witnesses,  and  a  majority  of  the  20  wit- 
nesses, tesUfled  that  testator  was  competent.  Ad- 
versely it  was  shown  that  he  had  not  attempted  to 
revoke  a  previous  will,  which  provided  for  the 
daughter,  until  he  executed  the  one  in  controversy ; 
that  on  that  day  and  the  previous  one  be  was 
drowsy,  and  had  said  that  he  bad  to  take  morphine 
to  ease  his  misery.  The  daughter  and  a  disinter- 
ested person  who  had  seen  him  on  that  day  consid- 
ered him  incompetent.  Hefd,  that  afinding  against 
the  validity  of  the  will  would  not  be  disturbed  on 
appeaL 


9.  Where  no  ezoepttons  have  bent  taken  Anik 

ing  trial,  an  objection  that  the  verdict  is  contrary 
to  law  is  too  general  to  be  oonsidared  on  appeal. 

Appeal  from  circuit  conrt,  Spencer  connty. 
"Not  to  be  officially  reported." 
Fairleigh  AStrauu,  and  W.H.  Anderson, 
for  appellant,    ff.  &.  GUbert,  for  appellee. 

HOI.T,  J.  The  writing  offered  as  the  will 
of  Edward  T.  Garlin  was  executed  by  him  in 
the  proper  manner  on  July  16,  18U8,  and  he 
died  a  few  days  thereafter.  He  left  a  widow 
and  four  children.  He  had  advanced  to  bis 
children,  save  his  daughter,  Lula,  who  was 
his  youngest  child,  $l,UUOeach.  His  estate 
amounted  to  about $7,000 or $8,000.  Bythe 
paper  in  contest  his  widow  was  to  have  the 
nae  of  it  during  widowhood,  the  daughter 
Lula  was  to  have  $1,000  to  equalize  her  in 
advancements,  and  the  remainder  of  the  es- 
tate was  to  be  divided  equally  among  the 
four  children;  provided,  however,  if  Lnla 
married  one  Kelly  Baird  she  was  not  to  have 
the  $1,000,  or  any  part  of  the  estate,  save  $5. 
She  was  single  at  the  time  of  the  execution  of 
the  paper,  but  married  Baird  before  her  father 
died.  She  and  her  husband  assail  it  npon 
the  ground  of  Incapacity  in  the  maker  to  exe- 
cute it,  and  also  upon  the  ground  that  it  is 
the  product  of  undue  influence.  The  jury  in 
the  circuit  court  found  against  it,  and  the 
other  parties,  who  would  take  under  it  if  it 
were  sustained,  have  appealed. 

The  sole  question  presented  is  whether  the 
verdict  is  wholly  unsustained  by  the  evidence. 
Not  a  single  exception  w.os  taken  during  the 
trial.  The  only  ground  upon  which  a  new 
trial  was  asked  is  that  "the  verdict  of  the  jury 
is  not  sustained  by  sufficient  evidence,  and  is 
contrary  to  law."  The  words  "contrary  to 
law"  amount  to  nothing.  They  are  too  gen> 
oral.  Any  error  of  law  committed  during 
the  trial  must  not  only  be  excepted  to  at  the 
time,  but  it  must  be  pointed  oat  in  the 
grounds  for  a  new  trial  with  such  a  degree 
of  particnlarlty  as  is  reasonably  calcnlat^to 
call  the  attention  of  the  court  to  it,  else  it 
will  not  avail  upon  an  appeal.  Railroad  Co. 
V.  McCoy,  81  Ky.  403.  Under  our  present 
law  the  same  effect  is  to  be  given  by  this 
court  to  a  verdict  In  a  will  case  as  i  n  any  other 
action.  The  judgment  Is  not  therefore  to  be 
reversed  by  this  court  because  the  evidence 
may  merely  preponderate  against  it.  If  the 
testimony  be  conllicting,  then,  as  the  jury 
are  the  triers  of  the  facts,  their  Bnding  must 
be  sustained,  in  the  absence  of  legal  error 
committed  upon  the  trial. 

It  is  unnecessary  to  recite  all  the  circum- 
stances appearing  in  the  record.  It  appears, 
however,  that  about  two  years  before  the  ex- 
eculion  of  the  paper  in  contest  Baird  began 
paying  his  attentions  to  his  now  wife,  and 
they  became  attached  to  each  other.  The 
father  was  violently  opposed  to  his  daughter 
receiving  the  addresses  of  her  now  husband, 
the  reason  being  that  he  thought  him  thrift- 
less and  lacking  in  industry.  There  is  soma 
conflict  in  the  testimony  whether  this  opin- 
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Ion  of  the  testator  was  well  founded.  In 
any  event,  no  other  objection  to  Baird's  char- 
acter seems  to  have  been  raised  or  to  have 
existed.  The  father  threatened  to  disinherit 
the  daughter,  and  even  to  whip  her,  although 
she  was  then  grown  to  womanhood,  going  so 
far  as  to  make  preparation  to  do  so  upon  una 
occasion,  in  the  absence  of  her  mother,  if 
she  did  not  refuse  to  receive  the  attentions  of 
her  lover.  Through  persuasion,  and  perhaps 
fear,  she  appears  at  one  time  in  1887  to  have 
agreed  to  give  him  up;  but,  meeting  him 
shortly  after  at  a  Sunday-school  convention, 
their  relations  were  renewed;  she  then,  un- 
beknown to  her  father,  taking  a  ride  with 
Baird,  and  thereafter  they  met  each  other 
occasionally  clandestinely,  at  a  house  of  a 
neighbor.  Such  a  meeting  occurred  on  the 
night  before  the  making  of  the  paper  in  con- 
test. The  father  leiirned  of  it  the  next  morn- 
ing. He  was  also  then  informed  by  his  son, 
who  does  not  appear  to  have  been  moved  by 
a  brotherly  affection  for  his  sister,  that  she 
had  taken  the  ride  with  her  now  husband 
when  attending  the  Sunday-school  meeting. 
The  testsitor  at  once  sent  the  son  for  the  per- 
son who  wrote  the  paper  now  In  contest,  and 
for  the  two  other  persons  who  witnessed  it, 
and  it  was  at  once  executed.  The  maker  was 
at  the  time  an  invalid,  and  for  the  most  part 
confined  to  his  bed.  He  was  taking  mor- 
phine, but,  as  appears  from  the  evidence,  not 
in  quantities  sufficient  to  affect  him  mental- 
ly. He  was,  however,  living  principally  up- 
on it  and  whisky.  Twenty  odd  witnesses 
were  introduced  upon  the  trial.  By  far  the 
greater  number  of  them  say  that  he  was  com- 
petent to  make  a  will.  The  draughtsman  of 
the  paper  in  contest  so  testifles,  and  the  two 
subscribing  witnesses,  who  appear,  however, 
not  to  have  talked  with  him  any  at  the  time 
of  the  execution  of  the  paper,  say  they 
"think"  be  was  competent  to  make  a  will. 
Other  witnesses  testify  that  he  was  a  man  of 
purpose  and  fixed  opinions;  that  he  had  by  his 
own  e)certions  accumulated  his  estate;  that 
his  business  capacity  was  at  least  fair,  if  not 
above  the  average;  and  that,  when  the  paper 
in  contest  was  executed,  he,  in  their  opin- 
ion, understood  it,  and  knew  what  he  was 
doing.  By  far  the  greater  number  of  the 
witnesses  testify  to  this  effect.  Upon  the 
other  hand,  however,  it  Is  shown  that  he  had 
made  a  will  In  1884,  under  which  his  daugh- 
ter Lula  was  entitled  to  a  full  share  of  his 
estate.  It  does  not  appear  that  it  had  been 
destroyed  or  attempted  to  be  revoked  in  any 
way  until  the  execution  of  the  paper  now  in 
contest.  One  witness  testifies  that  he  was 
drowsy  on  the  day  the  latter  writing  was  ex- 
ecuted. Another  that  he  was  so  on  the  day 
before,  and  that  he  said  he  had  to  take  mor- 
phine to  ease  his  misery.  His  daughter,  the 
appellant,  says  that  he  was  not  competent  to 
make  a  will.  A  disinterested  witness,  who 
saw  him  the  day  the  paper  i  n  contest  was  ex- 
ecuted, says  that,  if  allowed  to  take  into  con- 
sideration the  provisions  of  the  paper  In  con- 
test, and  all  of  the   surrounding   circum- 


stances, he  was  not,  in  his  opinion,  compe- 
tent to  make  it.  In  addition  to  this  the  jury 
had  a  right  to  take  into  consideration  the 
character  of  the  paper.  It  was  pritna  faeU 
unreasonable  and  unnataral  in  its  provisions 
as  to  his  youngest  daughter.  It  strikes  the 
mind  as  being  the  product  of  an  unbalanced 
mind.  They  had  a  right  to  determine  wheth- 
er this  circumstance  was  sufficiently  ac- 
counted for  by  the  testimony.  It  was  a  fact 
thrown  into  the  scale,  to  be  weighed  by  them. 
They  had  a  right  to  consider  it  upon  the 
question  whether  the  maker  had  such  an 
aversion  to  the  now  husband  of  his  daughter 
as  to  unbalance  his  mind  as  to  his  duty  to- 
wards her.  We  cannot  therefore  say  that 
there  was  no  evidence  warranting  the  find- 
ing of  the  jury.  There  was  testimony  upon 
both  sides.  This  court  will  not  set  aside  the 
finding  because  the  weight  of  the  testimony 
merely  may  seem  to  it  to  be  against  it.  Un- 
questionably there  was  evidence  introduced 
which  required  the  trial  court  to  submit  to 
the  jury  the  question  of  will  or  no  will;  and, 
it  having  been  determined  by  them  upon  con- 
flicting testimony,  it  would  be  an  unwar- 
ranted invasion  of  their  province  to  disturb 
the  verdict. 
Judgment  alBrmed. 


Gbctoheb  d.  Minn's  Ex's. 

[fiawrt  of  Appeali  qf  Keniuchu-    April  19, 18B0.) 

lIORTOAaBS  —  ABSOLUT!  DlES  —  STATUTB  OV 
VtUXfBB. 

An  assignor  for  the  benefit  of  creditors  wbo 
joins  his  assignee  in  a  prima  fade  absolute  deed 
of  land,  the  legal  title  to  which  is  in  the  Bssi^nee 
at  the  time,  occnples  the  position  of  vendor,  and 
cannot,  under  the  statnte  of  frauds,  (Gen.  St.  K7. 
c.  33,  S 1,)  change  the  operation  of  sach  deed  into  a 
mortgage  by  evidence  of  a  parol  agreement,  In  the 
absence  of  fraud  and  mistake. 

Appeal  from  circuit  court,  Jessamin* 
county. 

"To  be  officially  reported." 

B.  A.  Crutcher,  K.  F.  Peak,  and  C,  J. 
SronsUm,  for  appellant.  Bronaugh  <&  Brxm' 
augh,  for  appellee. 

Lewis,  C.  J.  In  1877  appellant  made  an 
assignment  for  benefit  of  creditors  to 
Young,  who  in  February,  1878,  conveyed 
the  lot  of  land  in  controversy  to  Samuel 
Muir,  in  consideration  of  $2,000,  appellant 
and  wife  uniting  in  the  deed,  which  con- 
tained a  clause  of  special  warranty  only. 
Title  of  the  lot  was  previous  to  the  assign- 
ment in  one  Smith,  to  whom  appellant  hatf 
conveyed,  reserving  in  writing  right  to  re- 
deem upon  payment  of  a  debt  be  owed;  and 
part  of  the  purchase  money  received  of  Muir 
was,  according  to  a  previous  agreement  for 
conveyance  of  the  lot  by  Smith  to  Young, 
used  to  discharge  that  debt,  the  residue  be- 
ing applied  to  pay  other  creditors  of  appel- 
lant. This  action  was  brought  by  appellant 
in  December,  1886,  against  the  executor  and 
devisees  of  Samuel  Muir,  to  enforce  an  al- 
leged verbal  contract  for  redemption  of  the 


SOUTHWESTEEN  EEPOBTER,  Vol.  13. 


(Ej. 


lot,  and  for  i*econveyance  upon  pajment  of 
the  $2,000,  and  balance  of  another  debt  of 
$500,  which  bad  been  partly  paid  by  Young 
as  assignee.  It  Is  not  alleged  that  the  whole 
amount  of  the  two  debts  had,  when  the  ac- 
tion was  commenced,  been  paid,  but  appel- 
lant stated  in  his  petition  an  offer  to  pay 
what  was  still  due.  It  is,  in  our  opinion, 
sufficiently  proved  that  there  was,  before  con- 
veyance of  the  lot  to  Muir,  a  verbal  agreement 
made  between  him  and  appellant,  whereby 
be  was  to  reconvey  whenever  the  two  debts 
were  paid  off  by  rents  of  the  property  or 
otherwise.  Several  witnesses,  including 
Young,  testified  substantially  or  directly  that 
it  was  made;  and  besides  the  property,  instead 
of  being  exposed  to  public  sale  by  the  as- 
signee, was,  with  knowledge  and  consent  of 
appellant,  sold  at  less  than  what  the  witness- 
es testify  was  at  the  time  its  actual  value.  It 
is,  however,  proper  to  say  that  Mair,  after  re- 
ceiving title  and  possession,  paid  to  the  wife 
of  a  former  owner  of  the  lot  several  hundred 
dollars  for  relinquishment  of  her  dower. 
But  that  fact,  though  it  may  have  been  con- 
sidered at  time  of  sale,  is  not  sufficient  to 
countervail  the  evidence  mentioned.  The 
agreement  thus  alleged  and  proved  would,  if 
in  writing,  unquestionably  Imve  the  effect  to 
change  the  operation  of  the  deed  in  question, 
though  absolute  in  terms,  into  a  mortgage. 
And  if  now  treated  otherwise  it  is  because  it 
comes  within  section  1,  c.  22,  Gen.  St.,  which 
provides  that  no  action  shall  be  brought  to 
charge  any  person  upon  any  contract  for  sale 
of  real  estate,  unless  the  contract  or  agree- 
ment, or  some  memorandum  or  note  thereof, 
be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith.  There  is  a  marked  dis- 
tinction between  a  legal  title  to  real  estate 
acqnlred  nnder  circumstances  tliat  devolve  a 
trust  upon  the  holder  in  favor  of  a  person 
other  than  the  immediate  grantor,  and  that 
conveyed  by  an  absolute  deed  from  the  ven- 
dor to  purchaser.  An  action  for  equitable 
relief  may  be  brought  and  maintained  in  the 
flrst-mentloned  case  without  either  charging 
a  person  "upon  a  contr.iet  for  sale  of  real 
estate,"  or  contradicting  or  varying  the  terms 
of  a  deed  under  which  the  legal  title  Is  held, 
though  the  result  may  be  to  change  a  con- 
veyance absolute  on  its  face  into  a  mortgage 
or  deed  of  trust,  or  divest  the  holder  of  title 
altogether.  Consequently  an  agreement  up- 
on which  claim  for  relief  is  in  such  case 
founded,  may,  though  not  in  writing,  exist 
and  be  enforced  without  vlolatiou  of  the 
statute  referred  to,  and  be  established  by 
parol,  notwithstanding  the  general  rule  of 
evidence  mentioned.  The  case  of  Williams 
V.  "Williams,  8  Bush,  241,  was  where  the 
legal  title  to  land  was  acquired  by  the  holder 
by  purchasing  at  execution  sales  and  other- 
wise, under  a  verbal  agreement  between  him 
and  the  owner  of  the  land,  that  it  should  be 
held  as  security  for  money  advanced,  and 
that  the  latter  shall  have  the  right  to  redeem. 
There  it  was  held  the  agreement,  though  not 
in    writing,  could  be  proved  by  parol,  and 


enforced  so  far  as  to  require  the  holder  of  the 
legal  title  upon  payment  of  the  money  for 
which  it  was  held  as  security,  to  reconvey 
the  land  to  the  original  owner.  The  doc- 
trine there  recognized  and  applied  was  in  ac- 
cordance with  the  previous  cases  of  Martin  v. 
Martin,  16  B.  Mon.  8,  and  others  cited, 
where  equitable  relief  was  upon  similar 
grounds  sought  and  granted.  On  the  other 
hand,  in  the  case  of  Tliomas  v.  McCormack, 
9  Dana,  108,  referred  to  with  approval  in 
Williams  v.  Williams,  the  only  question  was 
whether  a  conveyance  by  McCormack  to 
Thomas  of  a  lot  of  land,  absolute  on  its 
face,  should  on  the  facts  there  presented  be 
deemed,  nevertheless,  a  mortgage.  And  this 
language  was  used:  "There  being  no  writ- 
ten memorial  of  any  condition  or  defeasance, 
neither  the  public  interest,  nor  the  estab- 
lished principles  of  equitable  jui-isprudence, 
will  allow  a  court  of  eitlier  equity  or  law  to 
admit  patrol  testimony  In  opposition  to  the 
legal  import  of  the  deed  and  the  positive  de- 
nial in  the  answer,  unless  a  foundation  for 
such  evidence  had  been  first  laid  by  an  alle- 
gation and  some  proof  of  fraud  or  mistake  in 
the  execution  of  the  conveyance,  or  of  some 
vice  In  the  consideration."  The  case  of 
Harper  v.  Harper,  5  Bush,  176,  was  where 
the  vendor,  debtor,  sought  to  enforce  an  al- 
leged parol  agreement,  whereby  the  vendee, 
creditor,  agreed  to  reconvey  the  land  apon 
payment  of  the  consideration  of  the  convey- 
ance which  was  absolute  in  its  terms.  But 
It  was  expressly  held  that  no  trust  was  cre- 
ated, and  the  parol  conditional  agreement 
was  within  the  express  prohibition  of  the 
statute  referred  to,  and  the  case  of  Thomas 
v.  McCormack  was  cited  and  followed.  Ap- 
pellant in  this  case,  though  not  holding  at  tlie 
time  the  legal  title,  which  was  in  Young, 
assignee,  did  have  the  beneficial  Interest  in 
the  lot,  and,  becoming  a  party  to  the  deed  to 
Muir,  occupies  substantially  the  attitude  of 
vendor,  and  consequently  cannot  now  be 
permitted  to  set  up  a  parol  agreement- made 
at  the  same  time,  that  contradicts  and  es- 
sentially varies  the  terms  of  the  deed  that, 
without  condition  or  reservation,  passed  the 
absolute  title.  And  as  the  agreement  iS'  de- 
nied by  appellees,  and  no  fraud  or  mistake  in 
the  execution  of  the  deed  is  alleged  or 
proved,  the  relief  sought  must  be  denied. 
Judgment  affirmed. 


Prinob  0.  Antlb  et  ai, 
(Court  of  Appeals  of  Kenludey.    April  U,  iSBO.) 

JUDOKBUT — COLLATEBAI.  ATTACK. 

Plaintiff  in  ejectment  oannot  queatlon  a 
judgment  regularly  entered  in  a  suit  for  a  division 
of  lands,  wherein  plaintifrs  Interest  In  tbe  lands 
in  dispute  was  allotted  to  defendant,  as  ndaintifPs 
vendee. 

Appeal  from  Louisville  law  and  equity 
court.  lOOOle 

"To  be  officmUy  reported. *'"^'^5 
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Taaae  B.  Greene,  tor  appellant.  N",  ff. 
Rogen,  for  appellees. 

Bennett,  J.  The  appellant  in  1869  owned 
one-sixth  remainder  interest  in  a  tract  of  land 
in  Jefferson  county,  Ky..  and  bis  five  sisters 
owned  one-sixth  each  in  said  tract,  their  fa- 
ther owning  the  curtesy  therein.  The  ap- 
pellant's interest  in  said  land,  in  a  certain 
action  against  him  for  debt,  was  in  said  year 
attached,  upon  the  ground  that  he  was  a  non- 
resident of  this  state.  Judgment  was  ob- 
tained for  the  sale  of  said  interest,  and  it  was 
sold  in  1871,  and  John  G.  Anlle  became  the 
purchaser.  The  sale  was- confirmed,  and  the 
deed  was  made  in  said  year.  The  appellant 
in  said  action  was  only  before  the  court  by 
warning  order.  It  appears  that  the  order  of 
warning  was  not  in  the  name  of  the  com- 
monwealth of  Kentucky,  nor  in  any  language 
equivalent  to  being  in  the  name  of  the  com- 
monwealth of  Kentucky.  It  is  therefore  con- 
tended that  this  defect  in  the  order  of  warn- 
ing rendered  all  subsequent  proceedings,  in- 
cluding the  sale  of  the  land  and  the  cunflr- 
mation  of  the  sale,  absolutely  void;  conse- 
quently, the  appt.'llant  had  the  right  to  disre- 
gard the  proceedings  and  sale  of  bis  said  in- 
terest, and  resort  to  this  action  of  ejectment 
for  the  recovery  of  it. 

It  is  unnecessary,  in  this  case,  to  pass  up- 
on the  question  as  to  whether  or  not,  by  rea- 
son of  said  defective  order  of  warning,  the 
sale,  etc.,  of  said  interest  was  void,  and  con- 
sequently could  be  disregarded,  and  action 
be  brought  to  recover  ihe  possession  of  said 
interest.  The  reason  why  it  is  unnecessary 
to  pass  upon  said  question  Is  that,  after  said 
sale  and  confirmation,  the  tenant  by  the 
curtesy  having  died,  the  sisters  of  the  appel- 
lant, together  with  their  husbands,  said  An- 
tle  being  one  of  them,  brought  an  equitable 
action  against  the  appellant  for  the  purpose 
of  having  said  land  divided  among  them. 
The  appellant  was,  in  this  action,  proceeded 
against  as  a  non-resident,  and  was  properly 
proceeded  against  as  such.  It  was  sought  in 
said  action  to  have  the  appellant's  interest  in 
said  land  allotted  to  said  Antle,  as  the  <ippel- 
lant's  "  vendee. "  The  court  did  adj  udge  that 
said  Antle  was  the  vendee  of  the  appellant's 
interest  in  said  land,  and  allotted  the  same 
to  him,  and  a  deed  was  made  tu  him  accord- 
ingly. The  appellees  claim  under  that  deed. 
The  court  in  said  action  had  jurisdiction  of 
the  thing,  and  the  appellant  was  before  the 
court  by  constructive  service  of  process.  All 
the  proceedings  were  regular  and  jurisdic- 
tional in  this  action.  The  appellant's  inter- 
est in  said  land  was  allotted  to  Antle,  as  the 
app^ant's  vendee,  and  he  or  bis  wife  have 
beM  the  possession  of  it  ever  since,  claiming 
it  as  belonging  to  him  or  her.  Suppose  that 
Antle  was  not,  in  fact,  the  appellant's  ven- 
dee; that  the  proceedings,  so  far  as  the  sale 
of  the  land  was  concerned,  was  utterly  void, 
and  passed  no  title  to  him  whatever, — ^yet 
the  court,  in  an  action  thereafter  instituted 
against  the  appellant,  adjudged  that  the  said 


interest  belonged  to  said  Antle.  Tliat  jadg' 
ment  stands  in  full  force,  and  as  long  as  it 
stands  in  full  force  it  is  binding  on  the  ap- 
pellant. 

It  is  well  settled  that  only  a  void  judgment 
can  be  disregarded  in  a  collateral  proceeding. 
Even  if  the  judgment  is  never  so  erroneous. 
It  is  binding  on  the  parties  to  it  as  long  as 
it  stands  unreversed,  and  estops  the  parties 
from  calling  in  question  said  judgment  in  any 
collateral  proceedings;  but  not  so  as  to  a  void 
judgment.  Tiie  latter  maybe  disregarded  in 
a  collateral  proceeding,  because  it  is  regard- 
ed in  law  as  non-existent,  and  therefore  es- 
tops not  the  parlies  to  assert  contrary  to  its 
provisions  in  a  collateral  proceeding.  Sup- 
pose Antle,  in  the  action  for  a  division,  had 
based  his  right  as  vendee  upon  a  forged  deed, 
or  upon  a  verbal  sale,  which  is  void,  and  the 
court  had  allotted  the  land  to  him  upon 
such  evidences,  no  one  will  contend  that  the 
allotment  would  have  been  void.  It  is  clear 
that  It  would  have  been  binding  on  the  ap- 
pellant as  long  as  he  permitted  it  to  stand  in 
full  force.  In  the  case  supposed,  if  it  had 
appeared  io  the  case  that  the  deed  was  forged 
or  the  sale  was  verbal,  and  the  court  had,  nev- 
ertheless, rendered  judgment  sustaining  the 
sale,  and  allotting  the  land  to  Antle,  the  judg- 
ment would  have  bound  the  appellant  as  long 
as  he  permitted  it  to  stand  in  full  force,  and 
it  would  stand  in  full  force  against  him  un- 
til it  was  set  aside  by  a  direct  proceeding, 
such  as  the  law  directs.  The  judgment  is 
affirmed. 


GoosLiNQ  et  al.  V.  Smith. 

(Court  of  Appeals  of  Kentwshy.    April  17, 1890.) 

FcBLia  LtjsrDS— Entkies— T1T1.U  Vmbiwd  nox 
Stavbs. 

1.  Oen.  St  Ey.  o.  109,  provides  that  any  per- 
son obtaining  an  order  from  the  county  court  for 
that  purpose  may  by  entry  in  the  surveyor's  book; 
appropriate  the  land  his  entry  calls  for;  that  the 
surveyor  shall  snrvey  the  entries  in  the  suooessioa 
In  point  of  time  in  which  they  are  made ;  that  such 
survey  must  be  made  within  six  months  from  the 
date  of  entry,  and  a  plat  and  certificate  thereof 
recorded ;  and  that "  every  entry,  survey,  or  patent 
made  or  issued  under  this  chapter  shall  be  void  so 
far  as  It  embraces  lands  previously  entered,  sur- 
veyed, or  patented. "  Held,  that  the  provision  for 
surveys  in  the  succession  in  point  of  time  in  wtaioh 
entries  are  made  does  not  invalidate  a  survey 
made  before  entry,  or  give  one,  by  virtue  of  entry 
merely,  a  right  to  appropriate  land  which  appears 
by  the  records  to  have  been  surveyed  for  another 
previously. 

8.  As  the  statute  also  provides  that  the  regis- 
ter of  the  land-offlce  may  receive  plats  and  certifi- 
cates after  the  expiration  of  six  months  from  the 
date  of  the  survey,  a  valid  patent  may  be  issued 
after  that  time,  and  entries  and  surveys  made  by 
another  within  that  time  are  void. 

Appeal  from  circuit  court.  Pike  county. 

"To  be  officially  reported." 

Action  to  recover  land  by  Jacob  Smith 
against  John  Goosling  and  others.  Judg« 
ment  for  plaintiff,  and  defendants  appeal. 

P.  A.  Cline,  A.  J.  Atixier,  W.  Mayo  Con- 
nolly,  Richard  M.  Fei-rell,  and  J.  ts.  CHna, 
for  appellants.  K.  T.  Burnt  and  Stewart  <i 
SUwart,  for  appellee,  g,^^,  byL-OOgle 
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Lewis,  J.  To  recover  the  three  tracts  of 
land  in  controTersj,  appellee  relies  on  a 
patent  for  each  issued  July  2, 1885,  upon  en- 
tries dated  January  5,  1885,  surveys  made 
February  2,  1885,  and  plats  and  certificates 
of  survey  recorded  February  9.  1885.  Ap- 
pellants, Goosling,  McCoy  &  Goff,  rely  as  de- 
fense to  the  action  upon  patents  for  the  same 
tracts  issued  to  Goff,  May  12,  1887,  surveys 
having  been  made  in  his  name  December  30 
and  31,  1884,  and  January  1,  1885,  though 
entries  do  not  appear  to  have  been  made  upon 
the  surveyor's  book  until  February  6,  1885. 
By  section  2,  c.  109,  Gen.  St.,  it  is  provided 
that  a  party  obtaining  an  order  of  the  county 
court,  authorizing  him  to  enter  and  survey 
vacant  and  unappropriated  land,  may,  by  an 
entry  in  the  surveyor's  book  of  the  county 
describing  the  same,  appropriate  the  quan- 
tity of  land  it  calls  for  in  one  or  more  parcels, 
as  be  may  think  best,  not  exceeding  200 
acres  in  any  one  county.  By  section  S  it  is 
provided  the  surveyor  shall  survey  the  en- 
tries in  the  succession  in  point  of  time  in 
which  the  same  are  made,  bounding  the  same 
by  plainly  mai'ked  trees,  stones,  or  stakes, 
noting  where  it  binds  on  a  water-course,  or 
the  marked  line  of  another  survey,  giving 
names.  Such  survey  must  be  made  within 
six  months  from  and  after  the  date  of  entry, 
and  a  plat  and  certificate  of  the  survey  must 
be  made  out  by  the  surveyor  and  recorded 
in  his  books,  and  the  original  thereof,  and  a 
copy  of  the  order  of  court  under  which  it  is 
made,  must  be  deposited  in  the  register's 
offlce  within  six  months  after  survey  is 
made;  in  which  case  legal  title  of  the  land 
be»ta  date  from  time  of  making  the  survey, 
but,  if  done  after  expiration  of  that  period, 
the  legal  title  shall  take  effect  from  date  of 
the  patent.  The  provision  for  survey  of  en- 
tries successively  in  point  of  time  in  which 
they  are  made  was  not,  we  think,  intended  to 
invalidate  a  survey  which  precedes  entry  of 
the  same  land,  nor  to  give  to  one  party,  in 
virtue  of  bis  entry  merely,  a  prior  right  to 
appropriate  land  which  appears  from  the 
plat  and  certificate  recorded  in  the  surveyor's 
book  to  have  l)een  already  surveyed  for 
another;  fur  the  statute  provides  that  "every 
entry,  survey,  or  patent  made  or  issued  un- 
der this  chapter  shall  be  void,  so  far  as  it  em- 
braces land  previously  entered,  surveyed,  or 
patented."  The  language  quoted  precludes 
necessity  of  concurrence  of  entry,  survey, 
and  patent  by  and  for  one  party,  in  order  to 
render  void  subsequent  entry,  survey,  or 
patent  of  the  same  land  for  another,  but  in 
express  terms  makes  the  existence  of  either 
sutHcient.  While,  therefore,  a  party  who 
makes  the  first  entry  of  land  then  subject  to 
entry  may,  if  necessary,  enforce  by  judicial 
proceedings  his  right  to  have  survey  first 
made,  nevertheless,  if  there  has  been  already 
either  an  entry  or  survey  made  of  the  same 
land  by  another,  his  entry,  survey,  and  pat- 
ent are,  in  the  meaning  uf  the  statute,  to  be 
treated  as  void.  It  thus  results  that,  as  the  rec- 
ord stands,  appellant  Goff  must  be  rrgarded  as 


having  legal  title  to  the  three  tracts  of  land, 
which  took  effect  from  May  12, 1887,  date  of 
his  patent,  and  that  the  one  issued  to  appel- 
lee, though  older  in  date,  is  void. 

But  the  lower  court  assumed  in  instruc- 
tions to  the  jury  that,  although  Goff  had  the 
oldest  survey,  bis  patent  could  not  avail,  be- 
cause not  issued  within  six  months  from 
such  survey.  The  statute  does  not  make  the 
right  to  a  patent  depend  upon  the  plat  and 
certificate  being  filed  within  six  montlis 
from  date  of  the  survey;  on  the  contrary,  it 
provides  expressly  that  the  register  of  the 
land-offlce  may  receive  plats  and  ceitiflcates 
after  expiration  of  that  period,  and  as  a  nec- 
essary consequence  issue  a  valid  patent.  In 
this  case  the  entries  and  surveys  were  made 
by  appellee  before  expiration  of  six  months 
from  the  entries  and  survey  of  Goff,  and, 
whatever  might  have  been  the  effect  if  done 
afterwards,  tliey  were  void,  and,  being  so, 
coul  1  not  afterwards  operate  to  give  validity 
or  vitality  to  the  patents  issued  July  2, 1885. 
Wherefore  the  judgment  is  reversed,  and 
cause  remanded  for  a  new  trial,  and  further 
proceedings  consistent  with  this  opinion. 


Kbntuokt  Cent.  R.  Co.  t>.  Wainwbioht's 
Adm'b. 

{OowrtofAppecOtqfKentiuku.  Haroh  20, 1890.) 
Dbatr  bt  WROMorui,  Act. 
In  Kentucky  an  aotion  oannot  be  maintained 
by  a  personal  representative  for  negligence  result- 
ing in  the  death  of  an  intestate,  leaving  neither  a 
widow  nor  children. 

Appeal  from  circuit  court,  Pendleton  coun- 
ty. 

"Not  to  be  officially  reported." 

ff.  C.  Lockhart  and  L.  T.  AppUgatt,  tat 
appellant.     Wtn.  Goebel,  for  appellee. 

Pbtob,  J.  It  is  needless  to  discuss  or  de- 
termine the  questions  raised  by  counsel  in  this 
case,  as.  the  intestate  whose  death  is  alleged 
to  have  been  caused  by  the  willful  neglect  of 
the  railroad  company  left  neither  widow  nor 
child  surviving  him.  No  cause  of  action  was 
in  his  personal  representative,  as  has  been  re- 
peatedly held  by  this  court.  Judgment  re- 
versed, and  remanded  for  proceeding  con- 
sistent with  this  opinion. 


Williams  e.  Samuels. 
(Court  of  Appeals  of  Kentucky.    Uarch  82,  1890l) 

HOMBSTBAS— VbITDOB'S  LiBH. 

Plaintiff  conveyed  land  to  defendant's  bo*- 
band,  reserving  a  lien  for  unpaid  purchase  money. 
The  vendee  conveyed  part  of  the  land  to  one  A.  in 
exchange  for  other  land,  and  died,  leaving  defend, 
ant  and  his  infant  children  residing  on  the  land  ro- 
ceived  on  exchange  as  a  homestead.  Held,  that 
A.'s  right  to  have  the  land  taken  in  exchange  sub- 
jected to  the  payment  of  the  lien  was  superior  to 
defendant's  right  to  a  homestead  ttiereln. 


ty. 


Appeal  from  circuit  court,  MagofBn  ooan« 


"To  be  ofiUcially  reported." 

Action  by  John  Samuels  againsti  Ann  Will- 
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iains  and  others,  to  enforce  a  vendor's  lien 
for  unptiid  purchase  money.  There  was  a 
judgment  for  plaintiff,  and  defendant  Will- 
iams appeals  therefrom. 

John  W.  Howard  and  A.  H,  Howard,  for 
appellant.  Wm.Cromtoell  and  D.  J).  8ublett, 
for  appellee. 

Bennbtt,  J.  The  appellee,  John  Sam  uels, 
conveyed  by  deed  a  tract  of  land  to  Chandler 
WiUlams,  husband  of  the  appellant.  A  lien 
was  retained  on  the  land  to  secure  the  pay- 
ment of  the  unpaid  purchase  money.  Said 
Williams  in  his  life-time  sold  portions  of  this 
land  to  different  persons.  He  conveyed  one 
portion  to  Daniel  Adams  in  exchange  for  an- 
other piece  of  land  which  said  Adams  con- 
veyed to  him.  Said  Williams  died  intestate, 
leaving  the  appellant,  bis  widow,  and  infant 
children  residing  on  the  land  received  in  ex- 
change as  a  homestead.  The  appellee,  Sam- 
uels, after  the  death  of  Williams,  instituted 
suit  in  equity  ag>iinst  the  appellant  and  said 
children  for  the  purpose  of  enforcing  bis  lien 
on  said  land  for  the  payment  of  said  purchase 
money.  Said  Adams  appeared  in  said  case 
by  cross-petition,  and  set  up  the  fact  tliat  the 
land  he  swapped  to  said  Williams  for  a  por- 
tion of  the  tract  sold  by  tlie  appellee  to  Will- 
iams, and  upon  which  he  was  seeking  to  en- 
force his  vendor's  lien,  was  in  the  possession 
of  the  appellant  and  said  children  as  widow 
and  heirs  of  said  Williams,  and  the  same  was 
liable  for  said  debt,  and,  as  he,  in  case  the 
land  that  he  received  from  Williams  was  sold 
to  satisfy  appellee's  lien,  would  have  the  right 
to  the  land  that  he  exchanged  for  it,  the  court, 
to  prevent  a  multiplicity  of  actions,  should 
sell  the  land  received  in  exchange  by  Will- 
iams, Instead  of  the  portion  of  the  land  that 
Williams  conveyed  to  him.  The  appellant 
resisted  this  manner  of  proceeding  upon  the 
ground  that,  as  said  land  was  unincumbered 
with  any  lien  at  the  time  her  husband  re- 
-ceived  a  conveyance  from  Adams,  and  as  her 
homestead  right  in  said  land  attached  while 
it  was  in  that  condition,  it  could  not  be  sold 
to  satisfy  said  debt. 

The  negative  answer  to  this  proposition  is 
beyond  any  real  ground  of  controversy.  The 
appellee's  debt  subsisted  at  the  time  Williams 
acquired  the  title  by  the  exchange  to  this 
land.  Therefore  it  was,  in  the  hands  of  the 
appellant  and  said  children,  subject  to  said 
debt.  The  appellee  was  not  conBned  to  the 
property  upon  which  he  held  a  lien,  even  if 
said  lien  did  not  attach  to  this  property,  for 
the  payment  of  his  debt.  All  the  property 
that  Williams  died  possessed  of  that  was  sub- 
ject to  his  debts  was  subject  to  the  appellee's 
debt,  notwithstanding  that  he  held  a  lien  on 
a  portion  of  it  for  the  payment  of  said  debt, 
which  debt  was  older  than  said  Williams' 
right  to  a  homestead  in  said  land.  Conse- 
quently, it  was  subject  to  said  debt.  It  is 
true  that  ordinarily  the  chancellor,  in  order  to 
save  the  appellant's  right  to  a  homestead, 
would  compel  the  appellee  to  exhaust  his  lien 
on  the  land  upon  which  it  was  reserved  be. 


fore  subjecting  any  part  of  the  land  taken  in 
exchange.  This  is  upon  the  principle  that 
where  a  person  has  right  to  subject  two 
pieces  of  property  or  two  funds  to  the  pay- 
ment of  his  debt,  and  the  subjecting  of  one 
of  the  pieces  or  one  of  the  funds  tc  the  pay- 
ment of  said  debt  will  interfere  with  the  In- 
termediate rights  of  third  persons,  and  the 
subjecting  of  the  other,  without  greater  in- 
convenienceor  hazard,  will  not  interfere  with 
such  intermediate  rights,  it  is  the  duty  of  the 
chancellor  to  compel  the  person  to  exhaust 
this  latter  property  or  fund  before  resorting 
to  the  former.  But  this  equitable  rule  does 
not  obtain  in  this  case,  for  the  reason  that  a 
resort  to  the  land  on  which  the  appellant  re- 
served a  lien,  instead  of  that  t^en  in  ex- 
change, would  be  entirely  equitable  as  be- 
tween the  appellant  and  said  Adams;  for, 
surely,  it  will  not  be  contended  that  Adams' 
right  to  have  said  land  talien  in  exchange 
subjected  to  the  payment  of  said  debt  is  not 
superior  to  the  appellant's  right  to  a  home- 
stead therein.  The  land  that  he  took  in  ex- 
change was  subject  to  the  appellee's  lien,  and 
was  not  subject,  as  against  said  lien,  to  Will- 
lams'  homestead,  and  Williams  exchanged 
this  land  to  Adams  without  having  lifted  this 
lien,  which  it  was  his  duty  to  do;  and.  If  the 
land  should  be  subjected  to  said  lien  by  rea- 
son of  his  failure  to  do  so,  there  is  no  good 
reason  why  Adams  should  not  recover  the 
land  that  he  conveyed  in  exchange  as  free 
from  the  homestead  right  as  was  the  land 
which  Williams  conveyed  to  him.  The  con- 
sideration given  in  exchange,  was  land, — 
thing  for  thing;  and,  if  Adams  should  lose 
the  thing  that  he  received  by  any  adverse  and 
paramount  right  to  that  of  Williams,  and  it 
Williams  should  be  bound  to  make  good  the 
loss,  Adams,  if  the  thing  given  to  Williams 
in  exchange  was  in  the  possession  of  Will- 
iams or  his  heirs,  could  recover  it  as  the  spe- 
ci do  consideration  which  he  had  given  for  the 
thing  conveyed  to  him,  and  which  he  had 
lost,  by  paramount  right.  The  judgment  Is 
afiBrmed. 


Behan  et  al.  v.  Wabfielo. 
(Court  of  Appalls  of  Kentucitu-    April  17, 1890.) 

FbAUDUI/BNT  C0NVBTA.NOB8 — ApPKAL — OarEOTIONB 

KOT  Raised  Bblow — Evidence. 

1.  In  an  action  to  get  aside  a  oonveyanoe  as 
in  fraud  of  creditors  of  the  grantor,  where  the 
grantee's  answer  raises  the  single  issue  of  the  va- 
lidity of  the  conveyance,  It  cannot  be  objected  for 
the  first  time  on  appeal,  that  plaintiff  did  not  take 
apreliminary  step  necessary  to  authorize  the  bring- 
ing of  the  action. 

3.  The  fact  that  the  grantee  died  pending  the 
action,  and  that  some  of  her  devisees,  who  were 
made  parties,  are  infants,  does  not  give  them  the 
right  to  raise  suob  objection  on  appeal^  whore  their 
guardian  od  litem  merely  adopts  the  decedent's 
answer. 

3.  The  facts  that  the  grantee  was  the  ^p^ntor's 
mother  and  a  non-resident ;  that  the  recited  con- 
sideration was  one-third  only  of  the  fair  value  of 
the  property;  that  the  conveyance  was  made  after 
suit  brought  against  the  grantor;  that  the  grantor 
exercised  control  over  and  Improved  the  property 
after  the  conveyance;  and  that  neither  grantor  nor 


440 


SOUTHWESTERN  BEPORTEB,  VOL.  18. 


(Ky. 


grantee  testified  Id  the  eaae,— show  that  the  con* 
veyance  was  fraudulent. 

Appeal  from  circuit  court,  Breckenridge 
C0UDI7. 

"To  be  officially  reported." 

&eo,  W.  Williams  tH  Son,  for  appellants. 
John  Allen  Murray,  for  appellee. 

Holt,  J.  The  appellee,  Thomas  W.  War- 
field,  having  a  return  of  nulla  &ona  upon  an 
execution  issued  from  a  quarterly  court 
against  Marion  J.  Belian,  brought  this  ac- 
tion, assailing  a  conveyance  of  a  house  and 
lot  by  the  debtor  to  his  mother,  Clarinda 
Behan,  as  fraudulent,  and  seeking  to  subject 
the  property  to  the  payment  of  his  judgment. 
The  lot  was  purchased  by  the  debtor  after 
the  creation  of  the  appellee's  debt,  and  it  is 
eTident  the  conveyance  to  the  mother  was 
fraudulent.  It  was  made  after  the  suit  had 
been  brought  in  which  the  judgment  was 
obtained,  and  10  dajs  before  it  was  rendered. 
The  grantee  was  the  mother  of  the  debtor, 
and  a  non-resident  of  the  state.  The  con- 
sideration recited  in  the  deed  tolierisonly 
one-third  of  the  fair  value  of  the  property; 
and  after  it  was  made  the  son  exercised  con- 
trol over  it  as  before,  even  to  the  extent  of 
improving  it  considerably.  Neither  of  them 
have  testifled  In  the  case;  and  this  silence. 
In  view  of  the  circumstances  just  alluded  to, 
is  signiflcant  upon  the  question  of  fraud. 

The  appellee,  upon  the  bringing  of  this  ac- 
tion, sued  oat  an  attachment,  but  without 
executing  any  bond;  and  it  was  levied  upon 
the  house  and  lot.  The  averments  of  the 
petition  are  not  sufficient  to  authorize  an  at- 
tachment under  the  provisions  of  our  Code  of 
Practice;  and  it  is  evident  it  was  issued  un- 
der the  belief  that  the  return  of  "No  proper- 
ty" upon  the  quarterly  court  execution  au- 
thorized it.  It  is  well  settled  that  a  creditor, 
where  his  demand  is  a  purely  legal  one,  as  is 
the  case  here,  cannot  invoke  the  aid  of  a 
court  of  equity  to  assail  a  conveyance  by  his 
debtor  as  fraudulent  unlras  he  Brst  obtains 
a  judgment  upon  bis  debt  and  a  return  of 
nulla  bona,  or  else  sues  out  an  attachment 
against  the  transferred  property  as  provided 
by  our  Code,  In  case  he  chooses  to  proceed 
against  it  at  the  outset,  and  without  wait- 
ing to  get  the  return  of  "No  property."  He 
may  pursue  either  course,  but  must  follow 
one  of  them.  Tlie  reasons  fortliis  rule  have 
been  so  often  stated  by  this  court  tliat  they 
need  not  be  repeated.  Martz  v.  Pfeifer,  80 
Ky.  600;  Kyle  v.  O'Neil.  10  S.  W.  Rep.  275. 

Section  722  of  our  Civil  Code  provides,  how- 
ever, that  land  cannot  be  levied  on  or  sold  un- 
der an  execution  from  a  quarterly  court;  and 
the  reason  of  the  above  rule,  therefore,  re- 
quires that,  if  a  creditor  wishes  to  base  a  suit 
in  equity  to  set  aside  a  conveyance  of  land  as 
fraudulent  upon  the  ground  that  he  has  ob- 
tained ft  return  of  nulla  bona,  it  must  be 
npon  an  execution  under  which  land  could 
have  been  levied  upon  and  sold.  If,  there- 
fore, bis  judgment  be  in  the  quarterly  court, 
he  must,  after  au  execution  issued  upon  it 


has  been  returned  "No  property,"  obtain  a 
transcript  of  the  proceedings,  file  tiiem  in  the 
clerk's  office  of  the  circuit  court,  and  have  an 
execution  issued  from  there  as  provided  by 
section  723  of  the  Code,  and  retumeii  "No 
property. "  He  may  tlien,  but  not  until  then, 
if  he  be  proceeding  upon  the  ground  that  he 
has  a  return  of  nulla  bona,  assail  a  convey- 
ance by  the  debtor  of  his  land.  He  may.  of 
course,  without  obtaining  such  a  return  upon 
an  execution  from  tlie  circuit  court  clerk's 
office,  proceed  by  garnishment  to  subject  to 
the  payment  of  his  debt  any  property  of  the 
debtor  over  which  the  quarterly  court  has  ju- 
risdiction ;  but,  if  he  would  subject  land  which 
the  debtor  has  fraudulently  conveyed,  and 
wishes  to  proceed  upon  the  ground  that  he 
has  a  return  of  nulla  bona,  then  he  cannot 
do  so  unless  the  execution  so  returned  was 
one  under  which  land  could  have  been  levied 
on  and  sold.  It  is  therefore  urged  that,  as 
only  personalty  could  be  seized  under  the  ap- 
pellee's execution,  the  clerk  of  the  circuit 
court  bad  no  power  to  issue  an  attachment 
without  bond,  and  that  it  and  the  levy  under 
it  are  void.  In  short,  that  the  circuit  court 
had  no  jurisdiction  to  annul  the  conveyance 
to  Mrs.  Behan,  and  order  a  sale  of  the  lot,  be- 
cause there  was  no  such  return  of  nulla  bona 
as  authorized  the  suit.  This  objection  is  now 
for  the  first  time  made.  It  was  not  presented 
In  any  way  in  tlie  lower  court.  The  answer 
of  Mrs.  Behan  put  in  issue  the  validity  of  the 
conveyance  to  her.  It  made  no  other  ques- 
tion. The  case  was  tried  out  upon  this  single 
issue;  and  it  was  decided  by  this  court,  and 
properly,  as  we  yet  think,  in  the  case  of  Bar- 
ton v.  Barton,  80  Ky.  212.  that  where  this  Is 
done  the  question  cannot,  for  the  first  time, 
be  raised  in  this  coart  whether  the  creditor 
has  taken  the  preliminary  step  which  author- 
ized him  to  present  the  question  to  the  debtor 
or  his  grantee  for  issue.  If  the  result  had 
been  adverse  to  the  appellee,  he  would  have 
been  bound  by  it.  The  appellants  cannot  be 
permitted  to  rely  for  protection  upon  the  de- 
cree if  favorable  to  them,  but.  If  unfavorable, 
to  now,  for  the  flrst  time,  question  it  because 
a  step  was  not  taken  by  the  appellee  which 
was  necessary  to  enable  him  to  present  a 
question  which  they,  without  objection,  put 
in  issue,  and  contested  up  to  judgment.  The 
parties  were  before  the  court.  The  attach- 
ment was  levied  npon  the  property,  and,  aa 
said  in  the  case  last  cited:  "Here  the  court 
had  jurisdiction  to  adjudge  whether  a  con- 
veyance or  transfer  of  property  was  frauda- 
lent,  provided  certain  steps  had  been  taken; 
and  a  t'ai I u  re  to  raise  the  question  as  to  w  both- 
er such  steps  had  been  taken  is  akin  to  sub- 
mission of  the  fierson  to  the  jurisdiction 
where  there  has  been  no  service  of  process, 
which  may  in  all  cases  be  done  when  the  sub- 
ject-matter may  otherwise  be  inquired  of  bj 
the  court." 

It  matters  not  that  Mrs.  Behan  died  dar- 
ing the  pendency  of  the  action  in  the  lower 
court,  and  that  some  of  her  devisees,  who 
were  made  parties,  are  infants,    btae  had,  by 
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her  answer,  accepted  the  Issne.  By  so  do- 
ing, she  bad  already  waived  any  question 
preliminary  to  it.  They  stepped  into  her 
place  as  to  the  further  prosecution  of  th«  is- 
sue. Their  guardian  ad  litem,  by  his  an> 
swer,  merely  adopted  the  one  she  had  Qled, 
and  which  invited  the  court  to  hear  and  d^ 
termine  the  validity  of  the  conveyance  to 
her.  Having  done  so.  it  is  too  late  upon  an 
appeal  to  say,  for  the  Qrst  lime,  that  the  op- 
posing party  had  not  put  himnelf  in  a  posi- 
tion to  present  the  question.  Judgment  af- 
firmed. 


MoBius  tt  al.  V.  Afferson  et  oi. 
(Court  of  Avp«at*€fKentuti(U'  March  30, 1^0.) 
Laxdlobd  Aim  TsNANT— ADvaBsa  PoeSBSSTOK. 
Ijeasees  who,  while  holding  under  the  lease, 
obtained  a  tax-deed  of  the  demitad  premUes,  can- 
not question  the  title  of  their  lessors. 

Appeal  from  circuit  court.  Carter  county. 

"l^ot  to  be  officially  reported." 

Suit  by  B.  ¥.  ftlorrls  and  others  against 
Lewis  Apperson  and  otbers.  FlaintifC  ap- 
peals. 

Roe  A  Roe,  for  appellants.  L,  Apperson 
and  R.  D.  Davie,  for  appellees. 

Prtor,  J.  In  this  case  there  is  no  ques- 
tion except  such  as  arises  from  the  testimony. 
The  law  and  facts  were  submitted  to  the  court, 
and  tliere  was  no  separate  finding;  but,  if 
there  had  been,  it  appears  that  these  parties 
entered  under  the  title  of  Apperson,  Sr. ;  or, 
if  not,  that  Morris  took  a  lease  from  his  ex- 
ecutors after  his  death,  and  held  the  land  for 
tbem.  Besides,  the  one  party  exhibits  a  title, 
and  the  other  none,  except  a  tax -deed  obtained 
while  they  were  in  possession  and  holding  for 
Apperson.  The  appellants  are  in  no  condi- 
tion to  question  the  title  of  the  appellees. 

Judgment  affirmed. 


Cavanauoh  e.  BRrrr. 

(Court  of  Appeals  of  Kentudtu.    April  IS,  1890. ) 

Fravduixnt  Cohtbtakcis  —  LnoTATtoir  o*  Ao- 
noNa 
Oen.  St.  K.J.  c.  71, 1 6,  art  8,  limits  the  time 
forbringinff  an  aotlon  tor  relief  for  fraud  to  10 
years  from  its  perpetration,  but  section  21,  art.  4, 
provides  that  where  the  doing  of  an  act  necessary 
to  save  a  right  is  suspended  by  some  lawful  re- 
straint the  time  covered  by  tbe  restraint  shall  not 
be  estimated  in  the  application  of  any  statute  of 


appeal  in  wliioh  to  bring  an  action  to  set  aside  a 
fraudulent  conveyance  by  the  debtor. 

Appeal  from  Louisville  law  and  equity 
eonrt. 

"Not  to  be  officially  reported." 

Lane  <t  Burnett,  for  appellant.  Andrew 
A.Haggan  and  /.  R.  Loughun,  for  appellee. 

Holt,  J.  Tbe  appellee,  Joseph  Brltt,  ob- 
tained a  judgment  in  the  JefCerson  court  of 
common  pleas  on  May  1.  1872.  ai^ainst  John 
CaTamugb,   tbe   busliand  of  the  appellee. 


Catharine  Cavanaugb.  An  appeal  was  taken 
to  this  court,  and  the  Judgment  superseded. 
The  appeal  was  dismissed  in  1878.  Tb« 
mandate  of  this  court  was  filed  in  the  lower 
court  on  April  6,  1878.  An  execution  was 
sued  out  upon  the  Judgment,  and  returned 
"No  property,"  on  May  2, 1878.  November 
5, 1878,  the  husband  made  a  conveyance  of  all 
bis  property  to  the  appellant.  It  was  a  s  weep> 
Ing  transfer.  No  property  was  described. 
It  conveyed,  or  at  least  attempted  to  convey, 
to  her  all  the  property  of  her  husband  of 
every  description.  The  recited  consideration 
is  "love  and  affection."  This  action  was 
brought  by  the  appellee  on  December  7, 1887, 
to  set  aside  the  deed  as  not  only  voluntary, 
but  actually  fraudulent,  and  to  subject  to  the 
payment  of  the  Judgment  four  luts  of  land 
whicli  the  debtor  owned  at  the  time  of  its 
rendition,  and  which  are  now  claimed  by  the 
appellant  under  the  deed  from  her  husband. 
The  appellee  proves  that  he  had  no  knowl- 
edge of  its  existence  until  during  the  year 
before  the  bringing  of  this  action.  The  an- 
swer set  up  several  defenses.  It  avers  pay- 
ment of  tbe  appellee's  debt .  There  is  no  evi- 
dence whatever  to  support  this  plea.  It  alM 
avers  that  the  deed  was  made  for  not  only  a 
good  but  a  valosble  consideration.  The  cir- 
cumstances tend  to  show  that  it  was  not 
only 'constructively  but  actually  fraudulent. 
There  was  no  valuable  consideration  to  sup- 
port it,  and  it  was  at  best  a  voluntary  con- 
veyance. 

The  appellee  also  relies  upon  not  only  the 
five  but  the  ten  years'  statute  of  limitatioB 
as  to  actions  seeking  relief  for  fraud,  and 
whether  the  conveyance  to  her  is  protected 
by  the  lapse  of  time  is  the  only  real  question 
in  the  case.  Under  onr  law,  an  action  for 
relief  on  the  ground  of  fraud  or  mistake  must 
be  commenced  within  five  years  after  the 
cause  of  action  accrues;  and  section  6,  art.  8, 
c.  71,  of  the  General  Statutes,  says:  "In  ac- 
tions for  relief  for  fraud  or  mistake,  or 
damages  for  either,  the  cause  of  action  shall 
not  be  deemed  to  have  accrued  until  the  dis- 
covery of  the  fraud  or  mistake;  but  no  such 
action  shall  be  brought  ten  years  after  tbe 
time  of  making  the  contract  or  the  perpetra- 
tion of  the  fraud."  The  first  clause  of  this 
section  relates  to  the  five-years  limitation 
statute.  The  cause  of  action  accrues  upon 
the  discovery  of  tt:e  fraud  or  mistake  by  the 
creditor,  or  when  it  should  have  been  discov- 
ered by  him,  by  the  exercise  of  ordinary  dili- 
gence. Dye  v.  Holland,  4  Bush,  685.  The 
five-years  provision  in  thestatute  merely  per- 
fects the  first  clause  of  the  section  above  cited, 
and  fixes  the  limitation  as  five  years  after  the 
discovery  of  the  fraud,  or  when,  by  the  exer- 
cise of  ordinary  diligence,  it  ought  to  have 
become  known  to  the  creditor.  As  tbe  testi- 
mony shows  that  the  appellee  had  no  knowl- 
edge of  the  conveyance  until  a  few  months 
before  he  brouglit  his  action,  the  five-years 
plea  of  limitation  does  not  apply.  The  mere 
fact  tiiat  tlie  deed  was  of  record  is  not  suffi- 
cient notice  to  affect  liim.    He  was  an  ante- 
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eedent  creditor;  and,  as  decided  by  this  court 
In  the  case  of  Ward  v.  Thomas,  81  Ky.  452, 
actnal  and  not  constructive  notice,  merely, 
was  therefore  necessary  to  bind  him.  Such 
a  creditor  is  not  required  to  keep  watch  over 
the  public  records  as  to  any  voluntary  con- 
veyances his  debtor  may  make  to  protect  liis 
debt  from  being  barred  by  time.  He  has  a 
right  to  regard  his  condition  when  the  debt 
was  created  as  continuing,  and  to  loolc  to  the 
property  he  then  owned  for  payment,  so  far 
as  voluntary  or  fraudulent  conveyances  are 
concerned.  The  le^^islature  have  seen  flt, 
however,  and  nodoubt  wisely,  to  provide  that 
an  action  to  set  aside  a  conveyance  as  fraud- 
ulent against  antecedent  creditors  is  barred 
in  10  years  after  its  execution,  regardless  of 
the  time  when  the  creditor  may  discover  the 
fraud.  This  applies  to  cases  of  constructive 
as  well  as  actual  fraud.  The  legislature  in- 
tended to  quiet  old  transactions,  and  to  Ox  a 
time  beyond  which  the  parties  should  not 
contend  as  to  when  the  fraud  was  discovered. 
It  would  be  unreasonable  to  suppose,  however, 
that  it  intended,  when  it  so  limited  the  time, 
that  the  creditor  should  be  barred  of  his  ac- 
tion at  the  end  of  it,  if  during  that  period 
some  other  provision  of  law  had  prevented 
Mm  from  bringing  it.  In  the  ctise  now  be- 
fore us  the  debtor  superseded  the  judgment. 
It  remained  so  until  April,  1878.  The  ^iTect 
of  this  was  to  deprive  the  appellee  of  the 
right  to  bring  any  suit  looking  to  the  collec- 
tion, or  even  tlie  protection,  of  his  judgment. 
The  superseding  of  it  prevented  any  step  in 
that  direction.  This  resulted  from  the  act  of 
the  debtor.  The  law  gave  him  the  right  to 
thus  stop  his  creditor  from  proceeding  to  col- 
lect his  demand;  and  it  would  be  unreiison- 
able  to  suppose  that  the  debtor  could  exercise 
this  right,  and  that  one  holding  under  a 
fraudulent  or  voluntary  conveyance  from 
him  could  then  claim  that  the  time  during 
which  the  creditor's  right  to  sue  was  thus 
suspended  should  be  estimated  as  a  part  of 
the  period  of  limitation.  This  would  bar  the 
creditor  as  to  a  right  by  the  lapse  of  time, 
when  during  that  time  he  was  forbidden  by 
law  from  exercising  that  right,  and  would 
have  been  in  contempt  of  court  if  he  had  at- 
tempted to  do  so.  It  was  decided  by  this 
court  in  the  case  of  Johnson  v.  Williams,  82 
Ky.  45,  that  after  a  judgment  has  been  ob- 
tained and  superseded  by  the  debtor  the  cred- 
itor has  no  right  to  bring  an  action  upon  his 
judgment,  and  protect  it  by  suing  out  an  at- 
tachment against  the  debtor's  property.  He 
has  no  right  to  harass  the  debtor  with  an- 
other suit  while  the  judgment  is  thus  sus- 
pended and  in  question.  The  appellee  was 
entitled  to  10  years  within  which  to  bring  his 
action.  This  means  that  he  has  that  period 
within  which  he  is  free  to  do  so;  and  it  cannot 
be  supposed  that  such  a  solecism  exists  in  the 
law  as  to  say  that  one  must  exercise  a  right 
within  a  certain  period,  or  he  shall  be  barred 
from  doing  so.  when  during  that  same  time 
the  liiw  forbids  the  exercise  of  the  right. 
Moreover,  section  21,  art.  4,  c.  71,  provides: 


"In  all  cases  where  the  doing  of  an  aot  neces- 
sary to  save  any  right  or  benefit  is  restrained 
or  suspended  by  injunction  or  other  lawful 
restraint,  vacancy  in  office,  absence  of  an 
officer,  or  his  refusal  to  act,  the  time  covered 
by  the  injunction,  restraint,  vacancy,  at)- 
sence,  or  refusal  to  act  shall  not  be  estimated 
in  the  application  of  any  statute  of  limita- 
tions." In  the  case  of  Phillips  T.  Shipp,  81 
Ky.  486.  cited  by  appellant's  counsel,  the 
judgment  sought  to  be  enforced  against  prop- 
erty in  the  the  hands  of  a  voluntary  grantee 
had  not  been  superseded  upon  the  appeal 
from  it;  and  the  question  now  before  us  was 
not,  therefore,  presented  in  that  case.  The 
appellee  brought  this  action  within  10  years 
from  the  time  the  appeal  from  bis  judgment 
against  John  Cavanaugh  was  disposed  of  in 
this  court;  and  the  plea  of  the  lO-years  stat- 
ute cannot,  therefore,  be  sustained. 

The  appellee  has  a  cross-appeal  from  an  or- 
der of  the  court  rejecting  an  aaiended  peti- 
tion assailing  the  conveyance  to  the  appellant 
as  void  for  uncertainty.  It  is  unnecessary, 
however,  to  consider  it,  owing  to  the  conclu- 
sion arrived  at  upon  the  main  appeal;  and 
it  is  therefore  dismissed.  The  Judgment  is 
affirmed. 


CHBNATn.T  et  al.  e.  OoiaioimEAi.TH. 
(Court  of  Appeals  of  Kentuchu.    April  17, 189a) 

RaoarviHs  Sroutx  Ooods— IirsTBnonoics. 
On  trial  of  two  defendants  for  grand  laroen  jr 
in  stealing  ginseng  exceeding  SIO  In  value,  which 
was  in  two  saclcs,  the  only  evidence  that  defend- 
ants stole  or  received  the  ginseng  knowing  it  to 
have  been  stolen  was  the  testimony  of  a  witness 
that  he  bad  purchased  ginseng  from  each  of  them 
on  different  occasions,  paying  each,  less  tlian  SIO 
therefor,  though  tiie  aggregate  exceeded  that 
amount.  Gen.  St.  Ky.  o.  20,  art.  11,  i  8,  provides 
that  receivers  of  stolen  goods,  Imowing  them  to 
have  been  stolen, "  the  stealing  whereof  is  punished 
as  a  felony  or  misdemeanor, "  shall  be  Uabla  to  the 
same  punishment  as  the  person  stealing  the  same. 
Held,  that  the  degree  of  the  offense  of  receiving 
stolen  goods  is  determined  by  the  value  of  what  is 
received ;  and,  as  the  jury  may  have  inferred  either 
that  defendants  stole  the  ginseng,  or  received  it 
knowing  it  to  have  lieen  stolen,  defendants  were 
entitled  to  an  insiruction  applicable  to  snoh  a  state 
of  the  case  as  would  reduce  the  offense  charged  to 
a  misdemeanor. 

Appeal  from  circuit  court,  Montgomery 
county. 

"Not  to  be  officially  reported." 

Indictment  of  Anderson  Chenault  and 
Sanders  for  grand  larceny.  Defend- 
ants were  convicted,  and  appeal. 

Hazelrigg  <&  Chenault,  for  appellants.  P, 
W.  Hardin,  for  the  Commonwealth. 

Lewis,  C.  J.  The  offense  of  grand  lar- 
ceny, as  charged  In  the  indictment,  and  of 
which  appellants  were  convicted,  consisted  of 
stealing,  and  carrying  from  a  railroad  depot, 
ginseng  of  a  value  exceeding  $10,  which 
the  evidence  shows  was  in  two  sacks.  One 
of  the  sacks  was  found  empty,  and  IdentiBed 
by  a  witness.  But  there  was  no  direct  evi- 
dence connecting  either  defendant  withstefd- 
ing  the  sacks  from  the  depot;  nor  was  there 
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mj  dronmstance  from  which  It  can  be  falrlj 
Inferred  either  that  they  stole  or  received  from 
another  the  identical  ginseng  Icnowing  it  to 
be  stolen,  except  that  one  Porter  testiSed  lie 
was  s  dealer  in  produce,  and  purchased  from 
each  of  them,  on  two  occasions,  ginseng  for 
which  he  paid,  in  the  aggregate,  to  Cbenault 
$5.60  and  to  Sanders  $4.50.  But  Chenault, 
who  is  aboat  12  years  of  age,  testifles  the 
ginseng  sold  by  him  be  got  from  another  boy, 
who  told  him  a  person  whose  business  is  dig- 
ging herbs  wished  liim  (Chenault)  to  sell  gin- 
seng, and  gave  him  25  cents  for  doing  so. 
Sanders  did  not  testify. 

The  jury  may  have  reasonably  inferred, 
from  all  the  circumstances,  that  appellants 
either  stole  the  two  sacks  of  ginseng  from 
the  depot,  or  received  what  tliey  sold  to  Porter 
knowing  it  to  be  stolen,  and  with  intent  to 
deprive  the  owner  of  it.  But  upon  which 
one  of  the  two  theories  the  verdict  is  based 
there  is  no  way  to  determine,  because,  there 
l)eing  no  direct  evidence  to  support  either, 
they  might  have  adopted  one  as  well  as  the 
other,  if  the  two  defendants  stole  and  car- 
ried the  two  sacks  from  the  depot,  the  ver- 
dict was  proper;  for  the  value  of  the  giuseng 
contained  in  the  sacks  exceeded  910.  But 
section  8,  art.  11,  c.  29,  Gen.  St.,  provides 
that  "  whoever  shall  receive  any  stolen  goods, 
*  *  *  the  stealing  whereof  is  punished  as 
a  felony  or  misdemeanor,  knowing  the  same 
to  be  stolen,  shall  be  liable  to  the  same  pun- 
ishment to  which  the  person  stealing  the  same 
is  by  law  subjected. "  The  meaning  of  that 
section  is  that  the  degree  of  the  offense  of  re- 
ceiring  stolen  goods  is  determined  by  the 
value  of  what  Is  so  received,  and  not  by  the 
value  of  the  aggregate  quantity  originally 
stolen  by  another,  and  divided  into  small  par- 
cels among  numerous  receivers,  not  acting  in 
concert  with  each  other.  The  evidence  does 
notshow  that  appellants  either  received  or  sold 
to  Porter  in  concert  or  at  the  same  time  the  par- 
cels of  ginseng  found  in  their  possession ;  and 
consequently,  neither  of  them  can  be  made 
snswerdble  for  what  the  other  received,  any 
more  than  one  of  them  could  have  been  pun- 
ished for  wliat  the  other,  acting  for  himself, 
might  have  taken  from  the  sacks  while  in  the 
depot,  but  the  offense  of  each  is  to  be  meas- 
ured by  the  value  of  what  he  alone  received; 
and  therefore  they  were  each  entitled  to  an 
instruction  applicable  to  such  state  of  case  as 
would  reduce  the  offense  ctiarged  to  a  misde- 
meanor, as  neither  of  them  are  siiown  to  have 
bad  ginseng  amounting  in  value  to  810.  For 
the  error  in  refusing  to  give  such  instruction 
Judgment  is  reversed  as  to  both,  and  cause 
remanded  for  a  new  trial. 


Tatb  v.  Town  of  Parkland. 
(fioum  of  Appeals  of  Kentuchy.   March  30, 1890.) 

MUKIOIFAI.  COBPORATIONB — BONDS. 

Act  Ev.  April  5.  1888,  i  7,  auttiorizes  the 
town  of  Parkland  to  usue  bonds  for  the  oon- 
stracUon  of  certain  streets  running  through  the 
entire  corporate  limits,  including  several  hundred 


acres  of  agrlenltural  land  not  sabjeot  to  mnnlo. 
ipal  taxation.  Held  that,  as  the  act,  in  so  far  as  It 
subjects  agrioultural  lands  to  taxation,  is  olear^ 
unconstitutional,  and  as  the  court  will  not  presume 
that  the  legislature  intended  the  entire  burden  of 
taxation  to  fall  on  the  town  proper,  the  board 
of  trustees  will  be  enjoined  from  Issnlnfr  bonds 
for  the  constraotlon  of  these  streets  uirough 
part  of  the  corporate  limits  only,  but  still  exten(U 
ing  partially  over  OKrioultural  lands.  Town  of 
Parkland  v.  Oains,  11  S.  W.  Rep.  649,  foUowed. 

Appeal  from  Louisville  chancery  court. 
"Not  to  be  oiHcially  reported." 
N.  &.  Rogert,  for  api)eliant.    StmraU  <i 
Bodley,  for  appellee. 

Lewis,  0.  J.  It  appears  that  July  5, 1889, 
a  resolntion  was  adopted  by  the  board  ot 
trustees  for  issue  of  bonds  of  the  town  of 
Parkland  to  the  amount  of  $10,000,  for  the 
purpose  of  grading  and  making  Twenty- 
Eighth  street,  from  the  south  line  of  Broad- 
way street  to  Dumesnil  street,  and  across  it 
and  along  Amber  street  to  the  Cane  Bun 
turnpike,  and  Greenwood  avenue  from  Twen- 
ty-Eighth to  Thirty-Eighth  street,  and  for 
levy  and  collection  of  tax  on  the  real  es- 
tate situated  in  what  was  called,  according  to 
a  previous  division  of  territory,  the  "First 
District"  of  the  town;  and  afterwards,  the 
resolution  having  been  submitted  to  the  qual- 
ified voters  of  the  town  at  an  election  held 
for  the  purpose,  a  majority  was  cast  in  favor 
of  it. 

This  action  was  brought  by  appellant,  a 
resident  and  owner  of  real  estate  In  Parkland, 
to  enjoin  the  issue  of  the  bonds,  and  levy  of 
tax  to  pay  them ;  but,  trial  of  the  action  having 
been  had  upon  the  petition,  answer,  and  agreed 
statement  of  facts,  the  injunction  was  dis- 
solved. And  thus  arises,  on  this  appeal,  the 
question  of  power  of  the  board  of  trustees  to 
issue  bonds  and  levy  taxes  for  the  purpose 
stated  in  the  resolution  mentioned.  The  power 
exists,  if  at  all,  in  virtue  of  "An  act  to 
amend  the  charter  of  the  town  of  Parkland, 
Jefferson  county."  approved  April  5,  1888. 
By  section  1  the  boundary  of  the  town  is  made 
to  commence  "at  a  point  wheie  tlie  western 
limits  of  the  city  of  Louisville  intersect  the 
southern  lineuf  Broadway  street;  thencerun- 
ning  west  to  a  point  two  hundred  feet  east  of 
the  center  line  of  Thirtieth  street;  thence,  at 
right  angles,  south  to  a  point  of  intersection 
with  pre.'ient  limits  of  the  town  of  Parkland, 
two  hundred  feet  north  of  Garland  avenue; 
thence  west  on  a  line  with  tlie  northern  limits 
of  Parkland  to  the  Ohio  river, — the  southern 
boundary  being  Gelsous  lane  and  Cane  Bun 
turnpike."  Section  3  provides  that,  for  the 
purpose  of  levying  and  collecting  general 
taxes,  the  town  shall  be  divided  into  two  dis- 
tricts,—one  east  and  the  other  west  of  Thirty- 
Eighth  street, — and  the  money  collected  from 
each  shall  be  kept  as  a  general  fund,  and  ex- 
pended for  benefit  and  improvement  of  the 
respective  districts.  By  section  4,  power  la 
given  to  the  board  of  trustees,  for  the  pu> 
pose  of  grading  and  making  streets,  to  con- 
tract debts  and  liabilities  on  behalf  of  the 
town  beyond  the  amount  of  revenue  of  the 
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current  fiscal  jear,  when  approved  by  a  ma- 
jority  of  qu»lifled  voters.  Section  7  provides 
that,  "for  the  parpoae  of  grading  and  making 
Virginia  avenue,  from  the  Ohio  river  to  the 
west  line  of  Twenty-Eiglith  street,  and  said 
Twenty-Eighth  street  from  the  south  line  of 
Broadway  street  to  Dumesnil  street,  and 
thence  across  Dumesnil  and  along  Amber 
street  to  Cane  Bun  pilse,  and  Cecil  avenue 
from  Virginia  avenue  to  the  north  line  of 
Garland  avenue,  the  board  of  trustees  of  the 
town  of  Faridand  shall  pass  a  resolution  di- 
recting to  be  issued  the  bonds  of  said  town  of 
Parkland  to  any  amount  not  to  exceed  the 
sum  of  $25,000."  To  pay  principal  and  in- 
terest on  such  bonds,  power  was  given  to  the 
board  of  trustees  to  levy  nnd  collect  tax  upon 
all  property  in  said  town  taxable  for  state 
purposes,  and  it  was  further  provided  as  fol- 
lows: "The  wliole  worlt  and  material  for 
grading  and  making  said  streets  between  the 
points  indicated  shall  be  let  at  one  time,  to 
be  finished  as  a  whole  within  a  given  time, 
every  portion  to  be  graded  and  made  in  like 
manner,  constructed  of  the  same  kind  of  ma- 
terial, or.  as  nearly  as  may  be,  tbe  same  qual- 
ity, of  uniform  widtli  and  depth  of  road-bed, 
'  and  every  part  made  and  completed,  as  near- 
ly as  may  be,  simultaneously  with  every  ottier 
part,  so  there  may  be  no  undue  discrimina- 
tion in  the  material  or  work,  or  in  the  style 
or  time  of  construction  of  one  part  over  an- 
other." 

It  appears  that  tbe  area  of  the  original  town 
of  Parkland  was  about  113  acres.  Subse- 
quently it  was  increased  to  about  600  acres; 
and  by  tbe  act  of  1888  the  boundary  was  so 
extended  as  to  include  about  1,350  acres, 
much  tlie  largest  portion  of  which  is  land  used 
for  agricultural  purposes.the  owners  of  which 
cannot  be  made  liable  for  municipal  taxes 
levied  for  any  object.  In  June,  1888,  the 
board  of  trustees  of  Parkland  passed  a  reso- 
lution for  grading  and  making  all  the  streets 
mentioned  in  section  7,  to  the  full  length 
therein  described,  to  be  paid  for  by  proceeds  of 
municipal  bonds  authorized  to  be  issued  to  the 
amount  of  $25,000.  But  an  injunction  was 
obtained  preventing  such  issue  of  bonds  and 
levy  of  taxes  within  the  present  limits  of 
Parkland  to  pay  the  principal  and  interest,  in 
each  of  two  actions  brought  by  Gains  and 
Brown,  respectively;  and  In  each  action  judg- 
ment was  rendered,  affirmed  by  this  court, 
perpetuating  the  Injunction.  Gains  was  at 
the  time  resident  outside  the  original  bound- 
ary of  Parkland,  and  his  land  was  used  for 
agricultural  purposes  only;  but  Brown  re- 
sided and  owned  property  inside  the  limits  of 
what  is  called  "Parkland  Proper;"  that  is,  in- 
side the  original  boundary.  In  the  opinion 
of  this  court  delivered  in  tliose  cases,  (see  11 
S.  W.  Bep.  649, )  it  was  held,  as  to  Gains,  that, 
according  to  repeated  decisions,  he  could  not 
be  made  liable  for  any  part  of  the  tax  pro- 
posed to  be  levied  under  the  act  of  April  5, 
1888,  because  such  taxation,  being  municipal 
in  its  character  and  object,  would  involve 
taking  his  property  for  a  use  he  has  no  greater 


or  other  interest  in  than  any  other  farmer  of 
Jefferson  county.  It  was  held,  as  to  Brown, 
that  to  enforce  collection  of  the  tax  would 
impose  a  burden  on  those  residing  within  the 
limits  of  Parkland  proper  greatly  more  than, 
and  different  from,  what  was  intended  by  the 
act  they  should  bear;  for  as  said:  "The  in- 
tention was  to  impose  the  burden  upon  all, 
and,  as  much  of  the  property  has  been  re- 
leased, the  entire  act  in  reference  to  the  is. 
sual  of  bonds  must  fail."  By  the  present 
plan  it  is  proposed  to  grade  and  make  the 
same  streets  mentioned  in  the  act  of  1888, 
but  not  their  entire  length;  and  the  bonds  to 
be  Issued  for  the  purpose  amount  to  only 
$10,000.  Still  the  improvement  will  be  ex- 
tended beyond  the  limits  of  Parkland  proper, 
and  over  land  used  for  agricultural  purposes, 
and  therefore  not  subject  to  taxation  for  sncli 
purpose;  and  consequently,  although  perhaps 
the  burden  will  not  fall,  proportionately,  as 
heavily  upon  those  who  reside  witliin  Park- 
land proper,  and  therefore  subject  to  mnnlci- 
pal  taxation,  as  was  the  case  under  the  for- 
mer plan,  yet  it  will  be  different  from,  and 
greater  than,  was  intended  by  the  legislature; 
and  we  see  no  escape,  in  this  case,  from  the 
conclusion  arrived  at  in  the  Cases  of  Gains  and 
Brown.  It  is  true  the  general  power  to  tax 
for  ordinary  municipal  purposes  is  given  by 
section  4  of  the  act.  and  taxation  might  be 
imposed  for  improving  streets  within  the  town 
of  Parkland.  But  the  power  attempted  to  be 
conferred  by  the  act  goes  beyond  the  amoant 
arising  from  annual  and  ordinary  taxation, 
and  to  provide  for  the  excess  by  bonds  to  be 
paid  for  in  part,  and  perhaps  greater  part,  by 
assessing  propeity  not  taxable  for  such  pur- 
pose; and,  as  enforcement  of  the  provisions 
of  that  act  involves  invasion  of  constitu- 
tional rights  to  a  greater  or  less  extent,  it 
seems  to  us  it  is  bound  to  be  held  void  and 
inoperative.  Wherefore  the  judgment  is  re- 
versed and  cause  remanded,  with  directions 
to  perpetuate  the  injunction. 


BAKNOM  v.  BOHHEISGIt. 

(C<rwrt  of  AppecUi  qf  Kentucky/.  March  83, 1890.) 
EmirEirr  Domain— Bibeioisits. 
Act  Ky.  April  13, 1888,  cIobId^  an  alley  over 
which  abutting  owners  have  a  right  of  way,  Is  in- 
valid Id  that  It  does  not  provide  for  compensatlog 
such  owners,  or  obtaining  their  consent  to  the  va- 
oation. 

Appeal  from  Louisville  law  and  equity 
court. 

"To  be  officially  reported." 

Action  by  Elizabeth  Bohmeiser  against 
Patrick  Bannon.  There  was  a  judgment  for 
plaintiff,  and  defendant  appeals. 

Lane  &  Burnett  and  John  R.  if.  Polk, 
for  appellant.  O'N^eal,  Jackton  d  Phelp* 
and  John  Coakley,  for  appellee. 

Lewis,  C.  J.  Appellant  owns  a  lot  of 
land  in  Louisville  fronting  95  feet  on  ThiT" 
teenth  street,  extending  west  200  feet  to  an 
alley  20  feet  wide,  and  another  fronting  180 
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f^t  on  Foarteenth  street,  extending  east  to 
the  same  alley,  both  bounded  on  the  south  by 
an  alley  40  feet  wide  that  extends  from  one 
to  tbe  other  street.  Appellee  owns  and  oc- 
cupies a  small  lot  likewise  fronting  on  Thir> 
teenth  street,  and  extending  to  the  first- 
named  alley,  which  lies  north  of,  but  not  ad- 
joining, the  lot  of  appellant;  there  being  be- 
tween them  a  small  lot  belonging  to  and  oc- 
cupied by  another  person.  April  13,  1B8S, 
the  general  assembly  passed  the  following 
act:  "That  the  south  ninety-five  feet  of  a 
certain  alley  in  the  city  of  Louisville  running 
north  and  south  between  Lexington  and  Ma- 
ple streets  and  Tliirteenth  and  Fourteenth 
streets  be,  and  the  same  is  hereby,  closed  as 
a  public  highway."  Acting  upon  the  right 
supposed  to  be  conferred  by  that  statute,  ap- 
pellant soon  after  the  enactment  took  posses- 
sion of  that  part  of  the  20-foot  alley  described, 
commenced  tbe  erection  of  a  building  there- 
on, part  of  a  large  structure  used  in  manu- 
facturing and  storing  sewer-pipes  and  terra- 
cotta goods,  and  had  dug  a  cellar  in  the  al- 
ley, and  progressed  with  the  building  there- 
on two  stories  high,  when,  April  21,  1888, 
appellee  instituted  this  action,  and  obtained 
an  injunction  against  obstruction  of  tbe 
alley;  and  by  the  judgment  appealed  from 
that  injunction  was  made  perpetual,  and  ap- 
pellant commanded  to  restore,  witiiin  20 
days,  the  alley  to  its  former  condition. 

That  part  of  it  authorized  by  the  act  to  be 
closed  binds  wholly  upon  land  owned  by  ap- 
pellant, and  the  only  other  injury  or  incon- 
venience that  can  result  to  appellee  besides 
the  possible  damage  from  impediment  of  sur- 
face drainage,  easily  removed,  consists  in  be- 
ing denied  egress  from  rear  of  her  premises 
to  the  40-foot  alley,  and  thence  to  either  of 
the  two  streets  named.  But  neither  of  the 
two  alleys  has  been  improved,  and  both  re- 
main in  their  natural  stHte;  and  the  evidence 
shows  thp  40-foot  alley  has  for  some  time, 
without  protest  or  objection  from  appellee, 
been  used  by  appellant  as  a  receptucle  for 
materials  connected  with  his  business,  so  as 
to  partially  obstruct  it.  Besides,  connection 
by  it  with  Fourteenth  street,  which  is  occu- 
pied by  railroad  tracks,  is  practically  of  no 
valne,  while  curb-stones  have,  by  authority 
of  the  city,  been  placed  across  It.  along  Thir- 
teenth street,  rendering  outlet  by  that  way 
impossible  for  vehicles.  And  so  outlet  by 
another  alley,  connecting  the  two  streets 
north  of  the  40-foot  alley,  and  but  little  fur- 
ther than  it  from  appellee's  lot,  is  almost  en- 
tirely used  by  her  and  others  occupying  lots 
north  of  appellant.  Nevertheless,  title  to  the 
lot  now  occupied  by  her,  as  has  been  repeat- 
edly held  by  this  court,  carries  with  it  the 
right  to  the  common  and  unobstructed  use  of 
the  contiguous  highway  so  far  aa  may  be  nec- 
essary for  affording  her  certain  incidental 
easements  and  services,  and  a  convenient 
outlet  to  other  streets;  and  of  this  right  the 
legislature  cannot  deprive  her  without  her 
consent,  or  a  fair  compensation  in  money. 
Bailroad  Go.  t.  Applegate,  8 Dana.  289;  Uni- 


versity V.  City  of  Lexington,  3  B.  Mon.  27; 
Gargan  v.  Railroad  Co..  12  S.  W.  Rep.  259. 
And,  as  said,  substantially,  in  the  last-cited 
cose,  her  property  might  be  increased  in  val- 
ue by  obstructing  or  closing  the  40-foot  alley. 
Still,  if  the  right  of  ingress  or  egress  is  taken 
from  her,  wholly  or  partially,  so  aq  to  work 
an  injury,  it  is  taking  private  property  with- 
out first  making  just  compensation.  By  its 
charter,  "the  city  of  Louisville  may  at  any 
time  institute  suit  in  the  Louisville  chancery 
court  for  the  purpose  of  closing  up  any  of  its 
streets  or  alleys  dividing  any  of  tbe  iota  or 
squares  thereof,  and  to  such  suit  all  the  own- 
ers of  ground  on  the  square  or  lot  shall  be 
made  defendants;  and.  if  such  defendants 
are  competent  to  act  for  themselves,  and 
shall  consent  to  the  dosing  up  prayed  for, 
then  the  court  shall  render  a  decree  accord- 
ingly. But,  without  such  consent,  said 
court  shall  hear  proof  made  by  the  parties, 
and,  if  satisfied  that  the  closing  up  would  be 
l>eneficial  to  said  city,  and  not  injurious  to 
any  party  not  consenting,  shall  render  a  de- 
cree closing  up  such  street  or  alley."  But 
although,  whether  formally  dedicated  to  pub- 
lic use  or  not,  the  alley  has  been  occupied 
and  used  as  a  highway  by  appellee  and  oth- 
ers owning  adjacent  lots  long  enough  to  have 
acquired  the  right  to  use  it  without  obstruc- 
tion, appellant  did  not  proceed  to  have  it 
closed  in  the  mode  provided  for  by  the  char- 
ter. On  the  contrary,  his  only  right  to  close 
or  obstruct  is  in  virtue  of  the  act  mentioned, 
which  not  only  precludes  any  inquiry  wheth- 
er injury  would  l>e  done  thereby,  but  al>so- 
lutely  denies  right  of  appellee  to  the  ease- 
ment, an  incident  of  her  title  to  the  lot. 
There  is.  therefore,  no  escape  from  tbe  con- 
clusion the  act  is  invalid,  and  that  the  judg- 
ment must  be  affirmed. 


HiNES  e.  COMMONWBALTH. 

(Court  of  Appeals  of  Kentucky.  March  90, 180a) 

Dtino  DKOiiAaATiosB— Faboi.  Evidenob. 

1.  Where  a  dylDg  declsrmtlon  Is  made  and  r»- 
dnoed  t«  writing  and  sworn  to  by  tbe  declarant, 
but  tbe  aoonsed  procures  the  rejeotion  of  the  writ- 
ing, he  cannot  object  to  oral  testimony  detailing 
what  the  deoeasea  then  said,  provided  Itbe  ebown 
that  the  statements  were  made  nnder  oonditlons 
rendering  tbem  admissible  asadylng  declaration.' 

S.  Where  an  Injured  person  makes  statements 
at  different  times  ail  may  be  proved,  if  made  un- 
der a  sense  of  impending  death.' 

Appeal  from  circuit  court,  .Tefterson  county. 

"To  be  officially  reported." 

Appeal  by  Charles  W.  Mines  from  his  con- 
viction of  homicide. 

/.  C.  Wickliffe  and  Frank  Hagan,  for  ap- 
pellant. P.  W.  Hardin,  Atty.  Gen.,  for  the 
Commonwealth. 

>0n  the  general  subject  of  dying  declarations 
as  evidence,  see  Bryant  v.  State,  (Oa.)  4  S.  E.  Rep. 
853,  and  note;  Boyle  v.  State,  and.)  6  N.  B.  Rep. 
238,  and  note ;  Starks  v.  State,  (Miss.)  6  South.  Rep. 
848;  Pulliam  V.  SUte,  (Ala.)  Id.889;  Joaes  v.  State, 
(Ark.)  12  S.  W.  Rep.  704:  Shell  v.  State,  (Ala.)  7 
South.  Rep.  40;  Archibald  v.  State;  (Ind.)  aai.N^ 
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Horr,  J.  Whether  the  accused  waa  In 
fault  as  to  the  homicide  for  which  he  was 
tried  was  a  question  for  the  jury.  They 
were  the  triers  of  this  issue,  and  they  have 
found  against  him  under  instructions  from 
the  court  not  open  to  objection,  and  which 
were  folly  as  favorable  to  him  as  he  had  a 
right  to  demand.  The  only  ground  urged 
by  his  counsel  for  a  reversal  is  that  testimony 
detailing  statements  of  the  deceased  as  to 
the  circumstances  attending  the  difficulty  in 
which  he  was  shot  by  the  accused,  and 
which  was  offered  as  proving  dying  declara- 
tions, was  incompetent.  The  record  shows 
that  the  commonwealth  first  introduced  a 
witness,  who,  after  proving  that  the  accused 
made  the  statement  when  he  was  in  extremis, 
and  under  a  sense  of  impending  death,  de- 
tailed it  to  the  Jury,  the  accusal  objecting 
because  his  statement  as  to  how  thediflQculty 
occurred,  made  at  another  time  and  to  an- 
other party,  had  been  reduced  to  writing  by 
a  notary,  and  swurn  to  by  the  deceased. 
The  statement  made  to  this  first  witness 
was  not  reduced  to  writing.  It  related  to 
the  immediate  circumstances  attending  the 
tragedy.  Subsequently  the  state  introduced 
the  notary,  but  he  was  unable  to  prove  tliat 
the  deceased  made  the  statement,  which  he 
had  reduced  to  writing,  under  a  belief  of 
impending  death.  He  testifies  that  the  de- 
ceased snid  nothing  upon  this  subject  in  bis 
presence.  The  accused  objected  to  the  intro- 
duction of  the  writing,  and  at  his  instance 
it  waa  excluded.  Another  party,  who  was 
with  the  deceased  just  before  the  notary 
came  to  take  the  statement,  testified  that 
just  before  the  coming  of  that  officer  the  de- 
ceased said  there  was  no  hope  for  him;  that 
he  was  then  dying,  and  would  not  live  out 
the  day.  This  party  remnined  and  heard  the 
statement  made  by  the  deceased  to  the  no- 
tary as  to  the  circumstances  of  the  killing; 
and,  the  written  statement  having  been  ex- 
cluded by  the  court  as  incompetent,  this  by- 
stander was  permitted  to  prove  what  the  de- 
ceased then  said  to  the  notary  relative  to  the 
killing.  The  evidence  of  this  last  witness 
wai»  not  excepted  to  by  the  accused.  But  if 
It  had  been  he  could  not,  in  our  opinion,  be 
beard  to  complain  of  its  introduction.  It  is 
clear  that  tlie  two  statements  of  the  deceased, 
as  proven  by  the  witnesses,  were  made  un- 
der the  conditions  upon  the  part  of  the  declar- 
ant as  to  life  or  death  which  warrant  the  ad- 
mission of  such  statements  as  dying  declara- 
tions. There  is  no  question  as  to  their  com- 
petency upon  this  score.  Keither  can  there 
be  as  to  the  circumstances  detailed  because 
they  constituted  the  rea  geata  of  the  homi- 
cide. The  authorities  are  not  altogether  in 
harmony,  whether,  if  a  dyin;;  declaration, 
when  made,  be  reduced  to  writing,  parol  evi- 
dence may  be  given  as  to  the  declaration,  al- 
though the  writing  be  within  the  power  of 
production  by  the  party  offering  the  oral  evi- 
dence. Wharton  says,  however:  "If  the 
declaration  of  the  deceased,  at  the  time  of 
bis  making  it,  be  reduced  into  writing,  the 


written  document  must  be  given  in  evidence, 
and  no  parol  testimony  respecting  its  con- 
tents can  be  admitted.  And  if  a  declaration, 
in  artioulo  mortis,  be  taken  down  in  writing, 
and  signed  by  the  party  making  it,  the  judge 
will  neither  receive  a  copy  of  the  paper  in  evi- 
dence, nor  will  he  receive  parol  evidence  of 
the  declaration."  1  Whart.  Crim.  Law,  §  679. 
Bussell  says:  "If  the  statement  of  the  de- 
ceased was  committed  to  writing,  and  signed 
by  him  at  the  time  it  was  made,it  has  been  held 
essential  that  the  writing  should  be  produced 
if  existing,  and  that  neither  a  copy  nor  parol 
evidence  of  the  declaration  could  be  admit- 
ted to  supply  the  omission."  2  Buss.  Crimes, 
762.  It  seems  to  us  that  where  a  dying  dec- 
laration is  made  and  reduced  to  writing,  and 
sworn  to  by  the  declarant,  as  in  this  instance, 
it,  under  the  rule  that  the  best  evidence  the 
case  admits  of  must  be  produced,  should,  If 
within  the  power  of  the  party,  be  produced. 
But  where  the  accused  for  any  reason  pro- 
cures the  rejection  of  the  writing,  as  he  did 
j  in  this  case,  it  does  not  lie  in  his  mouth  to 
j  object  to  oral  testimony  detailing  what  the 
i  deceased  then  said,  provided  it  be  shown  that 
the  statement  was  made  under  the  conditions 
necessary  to  render  a  statement  admissible 
as  a  dying  declaration. 

The  statement  proven  by  the  first  witness 
and  that  by  the  last  one  were  substantially 
the  same.  The  accused  was  not  therefore 
prejudiced  by  proving  both;  bat,  In  any 
event,  we  think  both  were  competent.  The 
first  one  was  not  reduced  to  writing;  and 
where  an  injured  party  makes  statements  at 
different  times  we  see  no  reason  why  all 
may  not  be  proven,  if  all  be  made  under  a 
sense  of  impending  death.  If  in  accord,  they 
serve  to  show  the  truth  of  the  statement;  and 
if  not,  then  the  accused  will  be  benefited  by 
the  contradiction.  In  either  case  they  aid  to 
elucidate  the  truth.  In  Bussell  on  Crimes, 
(page  763,)  it  is  said:  "It  is  no  objection  to  the 
admission  of  a  dying  declardtion  that  the  de- 
ceased made  a  subsequent  statement  to  ■ 
magistrate,  which  was  taken  down  in 
writing,  and  is  not  produced.  In  the  case 
of  Bex  V.  Beason,  [1  Strange,  499,]  three 
several  declarations  had  been  made  by  the 
deceased  in  the  course  of  the  same  day  at 
the  successive  intervals  of  an  hour  each. 
The  second  had  been  made  before  a  magis- 
trate and  reduced  into  writing,  but  the 
others  had  not.  The  original  written  state- 
ment taken  before  the  magistrate  was  not 
produced,  and  a  copy  of  it  was  rejected.  A 
question  then  arose  whether  the  first  and 
third  declarations  could  be  received,  and 
Fbatt,  C.  J.,  was  of  opinion  that  they 
could  not,  since  he  considered  all  three 
statements  as  parts  of  the  same  narrative, 
of  which  the  written  examination  was  the 
best  proof;  but  the  other  judges  held  that 
the  three  declarations  were  three  distinct 
facts,  and  that  the  inability  to  prove  the  sec- 
ond did  not  exclude  the  first  and  third,  and 
evidence  of  those  declarations  was  accord- 
ingly admitted."    If,  however,  the  objection 
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to  the  oTldence  were  well  grounded,  and  if 
exception  to  its  admission  had  been  taken 
tbrougboat,  yet  the  complaint  of  the  accnsed 
could  not  avail  bim  in  this  court  because  its 
admission  was  not  made  a  ground  for  a  new 
trial.    Judgment  affirmed. 


Obt;bbs  tt  al.  v.  Mabshaix  et  cd. 
{Court  tif  Appeals  qfKentucHey.  Maroh  29, 1890.) 
WiuA— AoxKcwi.icDOiairr. 
Under  Q«n.  St.  Ely.  a  118,  %  6,  which  provides 
that  It  a  wUl  is  not  "wholly  written  by  tiie  testa- 
tor the  subscription  shall  be  made  or  the  will  ac- 
knowledged by  him  in  the  presence  of  at  least  two 
medible  witnesses, "  the  witnesseu  need  no  t  be  pres- 
ent together  when  the  a<dniowledgment  Is  mMe. 

Appeal  from  circuit  court,  Boone  coanty. 
"Not  to  be  officially  reported." 
O'Uara  &  Bryan,  for  appellants.     Warren 
Monffbrt,  for  appellees. 

Lewis,  0.  J.  Andrew  Garkin,  whose  will 
is  In  dispute,  was  unable  to  do  it  himself, 
and  consequently  his  name  was  subscribed  by 
another,  though  he  made  bis  mark  thereto. 
And,  because  the  two  subscribing  witnesses 
were  not  together  present  when  either  bis 
name  was  written  or  mark  made,  it  is  oon> 
tended  there  was  not  such  an  execution  as 
satisfies  the  statute.  Srction  5,  c.  113,  Gen. 
St.,  is  as  follows:  "No  will  shnll  be  valid  un- 
less  it  is  in  writing,  with  the  name  of  the 
testator  subscribed  thereto  by  himself,  or  by 
some  other  person  in  his  presence  and  by  his 
direction ;  and  moreover,  if  not  wholly  writ- 
ten by  the  testator,  the  subscription  shall  be 
made  or  the  will  acknowledged  by  him  in  the 
presence  of  at  least  two  credible  witnesses, 
who  shall  subscribe  the  will  with  their  names 
in  the  presence  of  the  testator. " 

There  is  some  confusion  in  the  testimony 
as  to  whether  the  testator  made  his  mark  be- 
fore it  was  acknowledged  in  the  presence  of 
the  witness  whose  name  first  appears,  or  not 
until  he  acknowledged  it  in  the  presence  of 
the  other  one,  which  was  at  a  different  time 
and  place.  But  we  think  the  proper  effect  of 
the  evidence,  and  what  the  witnesses  intend- 
ed to  testify,  is  that  he  did  actually  make  his 
mark  before  acknowledging  the  will,  in  pres- 
ence of  the  first,  and  some  addition  to  or 
tracing  of  the  mark  was  afterwards  made  in 
presence  of  the  second,  witness.  However,  it 
does  not  seem  to  ns  material  whether  he  did 
actually  make  his  mark  in  presence  of  the  first 
witness  or  not;  for  it  Is  shown  his  name  was 
then  subscribed  by  another  in  his  presence 
and  by  his  direction,  which  the  statute  makes 
equivalent  to  an  actual  subscription  by  the 
testator  himself,  and,  although  the  second 
witness  could  not  nor  did  testify  he  saw  the 
name  subscribed  by  such  other  person,  he 
stated  the  testator  made  or  retraced  his  mark. 
And  as  both  of  them  testified  the  testator 
acknowledged  the  will,  respectively,  in  their 
presence,  we  think  the  law  was  substantially 
complied  with  as  to  the  manner  of  its  execu- 
tion; for  it  is  not  required,  nor  do  we  see  why 


it  should  be  treated  as  indispensable,  for  snb> 
scribing  witnesses  to  be  present  at  the  same 
time  and  place  when  the  will  is  acknowledged, 
if  it  be  in  fact  done  in  presence  of  each  of 
them.    Maupin's  Ex'r  v.  Wools,  I'Duv.  223. 

Although  the  testator  was  upwards  of  80 
years  old  when  the  will  was  executed,  we 
think  the  evidence  sustains  the  verdict  of  the 
jury  that  he  was  at  the  time  possessed  of  tes- 
tamentary capacity,  and  disposed  of  his  estate 
without  undue  influence. 

There  is  seeming  inequality  made  between 
the  children  of  his  first  and  second  wives; 
but  he  gave  in  the  will  the  reason  therefor, 
which  is  entirely  consistent  with  testament- 
ary caparity, — in  fact,  evidence  he  possessed 
mind  and  memory  sufficient  to  make  his  own 
win.  It  Is,  however,  urged  he  entirely  pre- 
termitted one  of  his  grandchildren.  But,  even 
if  such  had  been  the  case,  we  would  not  be 
authorized  to  decide  that  fact  alone  sufficient 
to  counterbalance  the  convincing  testimony 
of  his  capacity  which  the  record  presents. 

There  is  no  evidence  any  person  exercised 
or  had  InQuence  over  him,  or  that  he  was  con- 
trolled or  induced  by  any  other  than  his  own 
will  and  desire  to  dispose  of  his  property  in 
the  manner  he  did  do;  and  therefore,  even  if 
the  lower  court  did  refuse  to  instruct  as  fully 
and  clearly  on  the  subject  of  undue  influence 
as  might  otherwise  be  required,  appellant  was 
not  prejudiced. 

The  record  of  litigation  between  the  testa- 
tor and  children  by  his  second  wife  in  rela- 
tion to  personal  estate  left  by  her  could  not 
serve  to  illustrate  the  issue  of  this  case,  and 
therefore  was  properly  excluded.  Judgment 
affirmed. 


BUHBVEIN  e.  Gebhabdt. 

(Court  of  Appeals  of  Kentuckv.  April  17, 1890.) 
New  Tbial — Tim  of  IIakjko  Motion. 
Under  Civil  Code  Ky.  t  842,  providiag  that 
motions  for  new  trial  shall  be  made  within  three 
days  after  the  verdict  or  deoialon  is  rendered,  the 
making  of  a  motion  for  judgment  non  obstante 
veredicto,  when  the  verdict  is  general,  does  not  give 
the  partv  making  It  a  right  to  move  for  new  trial 
within  three  days  after  such  motion  Is  decided 
against  him,  and  more  than  three  days  after  the 
rendition  of  the  verdict,  as,  under  section  880, 
which  authorizes  a  jndgment  against  the  verdict 
only  when  the  pleadings  entitle  the  other  party 
to  it,  such  jud^ent  may  be  rendered  by  Uie  court 
of  its  own  motion. 

Appeal  from  circuit  court,  Kenton  county. 

"To  be  officially  reported." 

Action  by  Karl  Gebhardt  against  William 
Buhrwein.  Verdict  for  plaintiff,  defend- 
ant's motion  for  new  trial  denied,  and  he  ap- 
peals. 

Orlamio  P.  Sehmtdt,  for  appellant.  Tit- 
dale  &  Oray,  for  appellee. 

Bennett,  J.  The  appellee  sued  the  appel- 
lant to  recover  the  possession  of  about  four 
feet  of  land  situated  in  the  city  of  Covington. 
The  appellant  put  in  issue  the  appellee's  right 
to  said  land.  The  case  was  tried  by  a  jury, 
which  resulted  in  a  verdict  for  the  appellee 
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for  a  part  only  of  the  land  in  controversy. 
The  court  having  overruled  the  appellant's 
motion  for  a  new  trial,  he  has  appealed  to 
this  court 

The  verdict  of  the  jury  was  rendered  on 
the  26tb  day  of  May.  On  the  same  day  the 
appellant  moved  the  court  to  render  judg- 
ment for  liim  notwithstanding  the  verdict  of 
the  jury.  This  motion  was  not  acted  upon 
until  the  1st  day  of  June  thereafter,  at  which 
time  the  motion  was  overruled.  On  the  day 
after,  the  appellant  made  a  motion,  and  filed 
written  grounds,  for  a  new  trial,  which  mo- 
tion was  overruled.  The  motion  not  having 
been  made  within  three  days  after  the  ver- 
dict was  rendered,  it,  according  to  the  842d 
section  of  the  Civil  Code,  came  too  late.  But 
it  is  contended  that  the  appellant's  motion, 
which  was  entered  on  the  day  the  verdict  was 
rendered,  to  enter  judgment  for  him  notwith- 
standing the  verdict  of  the  jury,  saved  the 
appellant's  rij^ht  to  enter  a  motion  for  a  new 
trial  until  within  three  days  after  said  mo- 
tion was  decided  against  him.  Under  said 
section  342  of  the  Civil  Code,  the  motion  and 
written  grounds  for  a  npw  trial  must  be 
made  within  three  days  after  verdict  or  de- 
cision is  rendered.  As  said  by  this  court  in 
the  case  of  Insurance  Co.  v.  Kiernan,  83  Ky. 
468,  the  woi-d  "decision"  evidently  refers  to 
decisions  by  the  court  where  the  law  and 
facts  are  submitted  to  it,  and  that  judgment 
need  not  be  rendered  on  the  verdict  of  the 
jury  in  order  to  entitle  the  party  to  malte  a 
motion  and  file  grounds  for  anew  trial.  The 
return  of  the  verdict  into  court,  and  the  re- 
ception of  it  by  the  court,  is  all  that  is  neces- 
sary in  order  to  entitle  the  party  to  make  his 
motion  and  file  grounds  for  a  new  trial. 
This  he  is  required  to  do  within  three  days 
after  the  verdict  has  been  rendered,  etc.  If 
he  fails  to  make  the  motion  within  said  time, 
such  failure  is  fatal  to  his  right  to  maintain 
an  appeal  upon  any  of  the  grounds  that  are 
required  to  be  presented  by  motion  as  the 
basis  of  obtaining  a  new  trial,  and  as  having 
the  action  of  the  court  thereon  reviewed  by 
this  court. 

In  the  case  supra,  it  was  also  decided  that 
a  motion  made  by  one  of  the  parties  to  have 
judgment  rendered  for  him  on  a  special  find- 
ing of  the  jury,  which  motion  was  not  acted 
on  by  the  court  until  long  after  the  lapse  of 
the  three  days,  did  not  relieve  said  party  from 
the  necessity  of  making  his  motion  and  filing 
his  grounds  for  a  new  trial  within  three  days 
after  the  special  finding  in  order  to  save  his 
right  to  an  appeal.  It  is  true  that  since  said 
decision  the  legislature,  by  an  amendment  to 
the  Code,  has  authorized  the  making  of  the 
motion  and  filing  the  grounds  for  a  new  trial 
within  three  days  after  the  rendition  of  the 
judgment  on  a  special  finding  by  the  jury; 
but  that  amendment  dues  not  apply  to  a  case 
like  this  one.  In  this  case  there  was  no 
special  finding.  Instead,  there  was  a  gen- 
eral verdict  rendered  upon  the  issue  made  by 
the  pleadings;  and  it  was  the  duty  of  the  ap- 
pellant to  have  made  his  motion  and  filed  his 


grounds  within  three  days  after  the  verdiot 
was  rendered  in  order  to  save  his  right  to 
proceed  for  a  new  trial.  Section  386  of  the 
Civil  Code  only  authorixes  a  judgment  to  be 
rendered  against  the  verdict  of  the  jary  in 
the  single  instance  of  the  pleadings  entitling 
the  party  applying  for  it  to  it.  In  such  case 
there  is  no  need  of  a  motion  for  a  new  trial 
in  order  to  bring  tliecase  to  this  conrtfor  the 
purpose  of  authorizing  this  court  to  review 
the  case  upon  the  "pleadings,  verdict,  and 
judgment;  and,  if  the  pleadings  and  verdict 
authorized  the  judgment  rendered,  it  will  be 
affirmed  without  regard  to  the  rulings  of  the 
court  at  the  trial  further  than  they  appear  in 
the  judgment."  Harper  y.  Harper,  10  Bush, 
451.  By  said  section  the  party  whom  the 
pleadings  entitle  to  a  verdict  may  obtain  it 
by  motion,  or  the  court  may  render  such 
judgment  oo  its  own  motion,  notwithstand- 
ing the  jury  has  rendered  a  verdict  for  the 
opposing  party  to  the  action.  This,  as  said, 
the  court  may  do  of  its  own  motion;  and  the 
motion  of  the  party  who  is  entitled  to  it  is 
not  at  all  essential  in  order  to  enable  the 
court  to  render  such  judgment.  The  only 
purpose  that  such  motion  can  serve  is  to  call 
the  attention  of  the  court  to  the  state  of  the 
pleadings,  and  make  known  to  it  the  party's 
desire  for  a  judgment  notwithstanding  the 
verdict  of  the  jury.  But,  as  said,  the  court 
may  render  such  judgment  upon  its  own  mo- 
tion; and  it  is  not  necessary  for  the  party  to 
make  a  motion  for  a  new  trial  within  three 
days  after  the  rendition  of  the  verdict  in 
order  to  entitle  him  to  maintain  an  appeal  to 
this  court  to  test  the  question  whether  or  not 
the  judgment  is  authorized  by  the  pleadings. 
But  in  all  cases  where  the  law  requires  a  mo- 
tion to  1)0  made,  and  the  reasons  for  a  new 
trial  to  be  filed,  to  authorize  this  court  to  re- 
view the  action  of  the  lower  court  thereon, 
such  motion  must  be  made  and  the  reasons 
must  be  filed  within  three  days  after  the  ver- 
dict was  rendered.  The  making  of  the  mo- 
tion for  jnd<;ment  notwithstanding  the  ver- 
dict saves  the  party  no  right  whatever  to 
make  a  motion  and  file  grounds  for  a  new 
trial  beyond  the  three  days  provided  by  the 
Code  after  the  rendition  of  the  verdict.  The 
pleadings  and  verdict  in  this  case  authorized 
the  judgment,  and  the  errors  complained  of 
could  only  be  reviewed  by  this  court  upon 
motion  and  grounds  filed  within  three  days 
after  the  verdict  was  rendered,  and  the  ac- 
tion of  the  lower  court  thereon.  The  Judg- 
ment is  a£Srmed. 


Johnson  gt  at.  v.  Elkins  et  uat, 
{Court  of  Appeals  of  Kentucky.    April  17, 1S90.  j 

FRiLUDin.B!<T  CoMTKIAItOB — ^FSHSIOV. 

1.  Ker.  St  U.  S.  i  4747,  providing  that  nomonar 
shall  be  liable  to  seizure  by  any  legal  prooess  while 
"in  course  of  tranamiselOQ  to  the  pensioner  enUtled 
thereto,  but  shall  inure  wholly  to  the  benefit  of 
such  pensioner, "  does  not  exempt  the  money  after 
it  reached  the  pensioner ;  and  where  lands  oonveyed 
to  a  wife  are  paid  for  by  a  third  person  with  pro- 
ceeds of  a  obeck  made  payable  to  the  hnsband  tor 
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pension  money,  and  indorsed  by  blm,  the  tranaao- 
tion  la  a  voluntary  conveyance,  and  the  land  is 
liable  for  the  husband's  debts. 

3.  Code  Prao.  Ky.  S  6«7,  provides  that  "every 
process  In  an  action  •  •  •  shall  bo  directed  to  the 
sherift  of  the  county, "  and,  if  he  be  Interested  in 
the  suit,  then  to  the  coroner.  Held  that,  where 
an  execution  was  direoted  to  the  sheriff  of  another 
eounty,  but,  there  belnfr  none  at  the  time  in  the 
countv,  it  was  received  and  returned  by  the  coroner 
"No  property  found,"  there  was  no  return  of 
nulla  bona  upon  which  to  base  an  action  to  set 
aside  a  fraudulent  conveyance. 

Appeal  from  circuit  court,  Lame  county. 
"To  be  ofBcially  reported." 
H.  S.  Johnson  and  John  W.  Gore,  for  appel- 
lants.   2>.  ff.  Smith,  for  appellees. 

HoiiT,  J.  The  appellants,  having  a  judg- 
ment in  the  Green  circuit  court  against  the 
appellee  David  Elkins,  sued  out  an  execution 
to  the  county  of  Larue,  where  the  debtor  then 
resided.  It  was  directed  to  the  8l>eriff,  but, 
there  being  none  at  the  time  in  the  county, 
it  was  received  and  returned  by  the  coroner 
"No  property  found."  This  action  was  then 
brought  in  the  Larue  circuit  court  to  subject 
to  the  payment  of  the  judgment  a  tract  of 
land  of  68  acres,  situate  in  said  county,  which 
had  been  conveyed  to  the  wife  of  the  debtor 
Elkins  by  one  Noe.  The  petition  avers  that 
the  land  was  in  fact  paid  for  by  the  debtor, 
and  that  it  was  conveyed  to  the  wife  to  de- 
fraud his  creditors.  Tlie  copy  of  the  execu- 
tion which  issued  to  Larue  county  shows,  at 
least  ftrima  facie,  that  the  appellants'  debt 
was  created  before  the  land  was  purchased. 
It  bears  interest  according  to  it  from  October 
14,  1887,  aod  the  purchase  was  not  made  un- 
til November  1,  1887.  It  appears  that  the 
land  was  paid  for  with  pension  money  of  the 
debtor,  drawn  from  the  United  Stales  gov- 
ernment. The  money  itself  never  came  to 
his  hands.  The  check  for  it  did.  and  was  in- 
dorsed by  him  to  one  Hoover,  who,  for  the 
debtor,  drew  the  money  upon  it,  and  out  of 
it  paid  Noe  fur  the  land.  It  is  now  clitimed 
that  the  money,  when  paid  to  Noe,  whs  in 
the  course  of  transmission  to  the  pensioner, 
and,  being  therefore  exempt  from  seizure  for 
the  debts  of  the  pensioner  by  the  United 
States  statute,  it  was  no  fraud  upon  his  cred- 
itor to  invest  it  in  the  land,  and  have  the 
deed  taken  to  the  wife.  Section  4747  of  the 
Itevised  Statutes  of  the  United  States  pro- 
vides: "No  sum  of  money  due  or  to  become 
doe  to  any  pensioner  sliall  be  liable  to  attach- 
ment, levy,  or  seizure  by  or  under  any  legal 
or  equitable  process  whatever,  whether  the 
same  remains  with  the  pension  offloe.  or  any 
oflSoer  or  agent  thereof,  or  is  in  course  of 
transmission  to  the  pensioner  entitled  thereto. 
bnt  shall  inure  wholly  to  the  benefit  of  such 
pensioner."  It  has  been  repeatedly  decided 
by  this  oonrt  that  after  the  money  reaches 
the  bands  of  the  pensioner  it  is  no  longer  ex- 
empt. Bobion  v.  Walker.  82  Ky.  60;  Hud- 
speth T.  Harrison,  6  Ky.  Law  Rep.  304.  In 
the  last-named  case  it  was  held  that  the  fact 
that  land  was  purchased  with  pension  money 
did  not  exempt  it  from  liability  for  the  pen- 
sioner's debts.  In  the  case  of  Sims  v.  Wal- 
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sham,  7  S.  W.  Eep.  557.  the  money  itself  did 
not  come  to  the  hands  of  the  pensioner,  but 
a  check  did;  and  he  transferred  it  to  another 
person,  with  directions  to  draw  the  money, 
and  pay  it  to  his  sons,  to  be,  and  which  was, 
used  by  them  in  paying  for  land,  which  was 
conveyed  to  them.  It  was  held  that  the  land, 
so  held  by  them  by  voluntary  conveyance, 
was  liable  for  the  pensioner's  debt. 

These  cases  are  decisive  of  this  one.  so  far 
as  this  question  is  concerned.  Another  one 
presents  itself ,  however,  which  doubtless  con- 
trolled the  lower  court  in  dismissing  the  ac- 
tion of  the  appellants.  A  creditor  may  sue 
In  equity  to  set  aside  a  conveyance  of  land  by 
his  debtor  as  fraudulent,  upon  a  return  of 
.  nulla  bona  upon  an  execution  issued  from  a 
court  having  jurisdiction  to  sell  land;  or  he 
may  do  so  without  it,  provided  he  sues  out 
an  attachment  upon  any  of  the  grounds  men- 
tioned in  our  Code  of  Practice,  and  in  con- 
formity to  its  provisions.  He  may  adopt 
either  course,  but  one  or  the  other  must  be 
pursued.  Martz  v.  Pfeifer,  80  Ky.  600;  Kyle 
v.  O'Neil.  10  S.  W.  Rep.  275.  In  this  in- 
stance the  averments  of  the  petition  are  not 
sufficient  to  sustain  the  action  upon  the  last- 
named  ground. 

It  is  evident  the  action  is  attempted  to  be 
based  upon  the  return  of  "No  property"  upon 
the  execution  which  Issued  to  Larue  county. 
By  section  667  of  the  Code  of  Practice  every 
process  in  an  action  must  be  directed  to  the 
sheriff  of  the  county.  If  be  be  a  party  to  the 
suit,  or  interested  in  it,  then  it  must  be  di- 
rected to  the  coroner;  or,  if  he  be  interested, 
then  to  the  jailer;  or.  if  all  these  officers  be 
interested,  then  to  any  constable;  and  a  sum- 
mons or  an  order  for  a  provisional  remedy 
may,  at  the  request  of  the  party  in  whose  ho- 
half  it  is  issued,  be  directed  to  any  one  of  the 
officers  above  named,  if  he  be  not  a  party  to 
nor  interested  in  the  action.  It  was  held  in 
the  case  of  Menderson  v.  Specker.  79  Ky.  509. 
that  an  attachment  roust  be  executed  by  the 
officer  to  whom  it  is  directed,  and  that  it  can- 
not l>e  executed  by  any  oflScer  to  whom  it 
might  have  been  directed,  as  is  specially  pro- 
vided by  section  47  of  the  Code  as  to  a  sum- 
mons. The  word  "process."  as  used  in  the 
Code,  includes  an  execution.  It  was  so  de- 
cided in  the  case  of  Gowdy  v.  Sanders,  11  S. 
W.  Rep.  82,  where  it  is  also  held  that  an  exe- 
cution from  a  circuit  court  or  a  court  of  like 
jurisdiction  must  be  directed  to  the  sheriff, 
unless  he  be  a  parly  to  the  action,  or  inter- 
ested in  it,  and  that  it  must  be  directed  to  the 
officerby  whom  it  is  to  l)e executed.  There- 
turn  by  the  coroner,  therefore,  upon  the  ap- 
pellants' execution  is  a  nullity.  He  bad  no 
right  to  handle  it.  It  was  not  directed  to 
him,  and  could  be  executed  only  by  the  offi- 
cer to  whom  it  was  directed.  It  results,  there- 
fore, that  there  was  in  fact  no  return  ot  nulla 
bona  to  support  this  action.  This  objection 
has  not  been  waived  by  tlie  appellees.  It  was 
raised  in  tite  lower  court,  and  insisted  upon 
in  the  answer.  It  is  therefore  available  here, 
and  the  judgment  must  be  and  is  affirmed. 
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•  Powers  t>.  Cohhonwealth. 

(Court  of  Appeals  of  Kentucky.    April  19, 1890.) 

Intozioatino  Liqdobs — Public  Statdtss — Fouca 
Fowsx. 

1.  A  statute  which  forbids  any  person  to  sell 
or  Rive  away  intoxicating  liqnors  within  a  certain 
county  is  a  public  statute,  thongb  of  local  applica- 
tion, and  need  not  be  speodally  pleaded  in  an  in- 
dictment. 

3.  A  law  forbidding  the  giving  of  intozloatlng 
Uqnor  by  one  person  to  another  u  within  the  po- 
lice power  of  the  state. 

8.  Defendant  invited  an  aoqualntanoe  into  his 
house  three  or  four  times,  and  there  gave  him  a 
drink  of  liquor.  On  a  few  occasions  ne  invited 
another  acquaintance,  who  was  working  for  him, 
when  in  his  house,  to  take  a  drink,  and  ooeaslon- 
allj  the  party  suggested  it  himself.  All  the 
drinking  was  done  in  the  family  room,  and  when 
the  parties  were  there  by  defendant's  request. 
Held,  that  this  was  within  the  ezoeptioii  to  Aot 
Ky.  March  U,  1888,  making  it  unlawful  for  any 
person  to  sell  or  give  liqnors  within  the  county  of 
R.,  which  provides  that  the  act  shall  not  applv  to 
those  who  give  or  furnish  liqnors  to  their  InTited 
gnest  at  their  own  household. 

Appeal  from  circuit  court,  Bowan  county. 
"To  bo  oflBcially  reported." 
Wood   A   Day,  for   appellant.      P.    W. 
Hardin,  Atty.  Gen.,  for  the  Common  wealth. 

Holt,  , J.  The  act  of  the  legislature  of 
March  14,  1888,  providea:  "It  shall  be  un- 
lawful for  any  person  or  persons  to  sell,  bar- 
ter, give,  loan,  or  trafllc  in  spirituous,  y\- 
nous,  or  malt  liquors,  In  any  quantity  what- 
ever, within  the  county  of  Rowan.  •  •  • 
This  act  shall  not  apply  to  the  procuring  or 
use  of  wine  for  sacramental  purposes,  or  to 
a  regular,  resident,  practicing  physician, 
who  in  good  faith  prescribes  the  same  as  a 
medicine  to  his  patient  or  patients.  Nor 
shall  this  act  or  its  provisions  apply  to  those 
who  give  or  furnish  spirituous,  vinous,  or 
malt  liqnors  to  a  member  or  members  of  their 
own  family,  or  their  invited  guest,  at  their 
own  household."  * 

The  appellant  complains  of  a  conviction 
under  this  law  upon  three  grounds.  It  is 
urged,  first,  that  the  indictment  is  under  a 
special  statute,  and  is  therefore  defective  in 
not  specially  pleading  it.  It  Is  not,  how- 
ever, a  private  statute,  but  a  public  one  of 
local  application.  Wharton  says  in  volume 
1,  §  366,  of  bis  work  upon  Criminal  Law.  in 
speaking  of  indictments  under  penal  statutes: 
"It  is  not  necessary,  however,  in  such  an  in- 
dictment, to  indicate  the  particular  section. 
or  even  the  particular  statute,  upon  which  it 
is  founded.  It  is  only  necessary  to  set  ont 
in  the  indictment  such  facts  as  bring  the 
case  within  the  provisions  of  some  statute 
which  was  in  force  when  the  act  was  done, 
and  also  when  the  indictment  was  found." 

He  next  contends  that  the  statute  is  on- 
constitutional  in  BO  far  as  it  deprives  a  per- 
son of  the  right  to  g^ive  liquor  to  another,  t>e- 
cause  by  doing  so  it  denies  him  the  use  of 
his  property.  If  the  sale  may  be  forbidden, 
equally  so  may  the  gift  of  it.  The  law  has 
the  public  welfare  in  view,  and  one  may  be 


as  injurious  to  the  public  as  the  other.  It 
lias  long  been  the  recognized  and  unques- 
tioned law  of  this  state  that  one  cannot  give 
liquor  to  a  minor.  The  legislature  may, 
looking  to  the  public  health,  or  its  peace  or 
morals,  and  in  the  exercise  of  the  police 
power,  forbid  not  only  the  sale,  but  the  gift, 
of  any  article  calculated  to  injure  these  pub- 
lic interests.  The  citizen  acquires  his  prop- 
erty subject  to  this  right  upon  the  part 
of  the  law-making  power.  The  individ- 
ual right  is  thus  qualified  to  secure  the 
protection  of  the  public.  It  is  upon  this 
ground  that  the  supreme  court  of  the 
United  States  hold  in  Mugler  v.  Kansas, 
128  n.  S.  628,  8  Sup.  Ct.  Rep.  273.  and 
other  cases,  that  state  legislation  may  con- 
stitutionally forbid  the  manufacture  or  sale 
of  liquor  for  general  use  as  a  beverage 
within  the  state,  and  because  such  legislation 
is  calculated  to  protect  the  public  against  the 
recognized  evils  resulting  from  the  excessive 
use  of  ardent  spirits.  It  is  the  nse  of  the 
article  which  is  injurious ;  and  It  is,  of  course, 
equally  so  whether  it  be  by  sale  or  gift. 

The  evidence  in  this  case  shows,  however, 
that  the  appellant  was  not  trafficking  in 
liquor.  He  was  not  selling  it  or  giving  it 
away  generally  or  to  any  one,  save  at  bis 
own  home.  There  is  no  oonOlct  in  the  testi- 
mony. It  appears  that  upon  three  or  four 
occasions  he  invited  a  gentleman  into  his 
dwelling-house,  and  there,  upon  each  occa- 
sion, invited  him  to  take  a  drink  of  liquor 
with  him,  and  they'' did  so.  Another  ac- 
quaintance of  the  appellant  had  been  absent 
from  the  locality  for  some  time;  and  upon 
his  return  they  met  in  the  street  near  the  ap- 
pellant's house,  and  the  latter  invited  him  in- 
to his  house,  and  when  there  Invited  him  to 
take  a  drink  with  him. '  Subsequently  this 
same  party  was  doing  some  work  for  the 
appellant;  and  while  so  engaged  the  latter, 
upon  a  few  occasions,  invited  him,  when  in 
hk  house,  to  take  a  drink  with  him,  and  oc- 
casionally the  party  suggested  it  hlnuelf. 
This  was  all  the  evidence  in  the  case.  All 
of  the  drinking  was  done  In  the  family  room 
of  the  dwelling-house  of  the  appellant,  and 
when  the  parties  were  there  by  his  invitation. 
The  statute  was  not  Intended  to  embrace  such 
a  case.  In  fact,  the  exceptions  in  the  statute 
embrace  this  case.  The  two  parties  to  whom 
the  liquor  was  given  by  the  appellant  should 
be  regarded  as  the  guests  of  his  household. 
They  were  there  by  his  invitation.  Th^ 
were  at  the  time  being  entertained  by  him  as 
his  friends  and  guests,  and  tlie  giving  of 
liquor  in  such  social  Intercourse,  by  one  at 
his  own  house,  was  not  intended  to  be  Inter- 
dicted by  the  statute.  The  peremptory  in- 
struction asked  by  the  appellant  directing  the 
Jury  to  find  in  his  favor  should  therefore  have 
been  given;  and  the  judgment  is  reversed, 
with  directions  to  award  ttie  appellant  a  new 
trial,  and  for  further  proceedings  consistent 
with  this  opinion. 
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Jackson  v.  State. 
{Court  <tf  AppeuU  of  Texas.    Feb.  15, 189a) 

BUBOLABT— EviDBNCB. 

1.  On  a  trial  for  burglary,  it  appeared  that  de- 
fendant was  staying  at  the  house  of  K.,  that  he 
bad  preriously  worked  at  the  burglarized  prem- 
ises; that  at  sundown,  on  the  evening  before  the 
night  of  the  burglary,  he  was  seen  with  K.,  in  an 
empty  wagon,  going  in  the  direction  of  the  plaoe 
bni^iarizM;  that  the  next  morning,  at  sunrise,  K., 
who  vras  then  with  another  person,  sold  the  wheat 
stolen,  taking  in  part  payment  a  sack  of  flour.  The 
purchaser  of  the  stolen  wheat  did  not  identify  de- 
fendant a?  the  person  with  E.,  but  other  witnesses, 
who  knew  defendant,  testified  that  they  met±iim 
and  E.  in  a  wagon,  in  which  was  a  sack  of  sBur, 
between  9  and  10  o'clock  of  that  morning.  One  of 
the  sacks  stolen  from  the  burglarized  premises  was 
shortly  afterwards  f onnd  in  defendant's  house,  and 
hedid  not  attempt  to  explain  its  possession.  Held, 
that  the  evidenoe  showed  a  conspiracy  between  E. 
and  defendant,  and  warranted  a  conviction. 

2.  Evidence  of  what  occurred  at  the  finding  of 
the  sack  in  defendant's  house  was  admissible, 
though  defendant  was  not  present. 

8.  As  a  conspiracy  between  K.  and  defendant 
was  shown,  evidence  of  the  finding  of  some  of  the 
stolen  property  at  K's  house  shortly  after  the  bur- 
glary was  admissible  against  defendant,  though 
neither  he  nor  K.  was  present. 

4.  Where  the  sack  found  at  defendant's  house 
was  brought  into  court  and  examined  by  witnesses 
while  under  examination,  and  such  witnesses  dif- 
fered as  to  the  existence  of  certain  marks  thereon, 
by  which  it  was  identified,  it  was  proper  to  allow 
the  jury  to  inspect  it. 

Appeal  from  district  court,  Farlcer county; 
J.  W.  Pattebson,  Judge. 

Jumes  Jackaon  appeals  from  a  conviction 
of  burglary. 

/.  M.  Biehardt  and  G.  A.  MoCall,  for  ap- 
pellant. 'Aaat.  Atty.  Qen.  Davidson,  for  the 
State. 

Whitb,  p.  J.  This  is  tlie  second  appeal 
in  this  case.  On  the  former  appeal  the  judg- 
ment was  reTersed  and  tlie  cause  remand»! 
on  account  of  certain  defects  in  the  charge 
of  the  court,  which  were  pointed  out.  Jack- 
son's Case.  12  S.  W.  Rep.  701.  On  the  sec- 
ond trial  the  learned  judge  corrected  his 
charge  in  these  particulars;  and,  though  sev- 
eral objections  are  ngain  strenuously  urged 
to  the  chiirge,  we  will,  without  discussing 
them,  say  that,  in  our  opinion,  they  are  not 
well  taken,  and  that  the  charge,  as  now  pre- 
sented, is  a  sufiBcient  exposition  of  the  law  ap- 
plicable to  the  facta.  But  one  special  !n- 
stroction  was  asked  by  the  defendant  in  ad- 
dition to  the  general  charge,  and  it  was  given. 

Appellant  has  been  tried  for  and  convicted 
of  burglary.  A  strong  criminative  fact 
against  hlra  was  the  finding  in  his  house,  a 
few  days  after  the  burglary,  of  one  of  the  seam- 
less sacks  identified  by  the  state's  witnesses  as 
one  of  the  sacks  containing  the  wheat  stolen 
from  the  burglarized  house.  The  burglary 
was  committed  on  the  night  of  August 20th, 
and  the  sack  was  found  in  defendant's  house 
on  August  28th  following,  or  seven  days 
thereafter.  At  the  time  it  was  found  the  de- 
fendant had  been  arrfsted,  and  was  in  jail. 
He  has  never  attempted  to  explain  his  pos- 
session of  the  sack.  His  wife  stated  that  it 
was  his,  (defendant's;)  that  he  had  had  it 


for  several  months,  and  that  he  had  brought 
it  home  filled  with  peaches  from  EdwaMs* 
place,  wliile  he  was  working  at  Edwards'. 
Had  this  been  the  only  criminative  or  incul- 
patory fact  against  the  defendant,  there 
might  have  been  some  question  as  to  the 
sufficiency  of  the  evidence  to  support  a  con- 
viction for  burglary.  "Mere  possession  of 
stolen  goods,  witltout  other  evidence  of 
guilt,  Is  not  to  be  r^^rded  as  prima  /aeU 
evidence  of  the  burglary.  But,  where  goods 
have  been  feloniously  taken  by  means  of  a 
burglary,  and  they  are  immediately,  or  soon 
after,  found  in  the  actual  and  exclusive  pos- 
session of  a  person  who  gives  a  false  account, 
or  refuses  to  give  any  account,  of  the  manner 
in  which  the  goods  came  into  his  possessioBt 
proof  of  sucli  possession  and  guilty  conduct 
may  sustain  the  inference  not  only  that  he 
stole  the  goods,  but  that  he  made  use  of  the 
means  by  which  access  to  them  was  obtained. 
There  should  be  some  evidence  of  guilty  con- 
duct besides  the  bare  possession  of  stolen 
property  before  the  presumption  of  burglary 
is  superadded  to  that  of  larceny."  Whart. 
Grim.  Law,  (8th  Ed.)  §  813;  Whart.  Grim. 
£v.,  (9tli  Ed.)  §763;  2  Amer.  AiEng.  Cyclop. 
Law,  694.  In  Georgia,  and  perhaps  in  some 
of  the  other  states,  it  is  held  that  recent  pos- 
session by  a  person  who  is  unable  to  account 
for  his  possession  raises  a  presumption  of 
guilt,  and  would  authorize  the  jury  to  find  s 
verdict  of  guilty.  Lundy  v.  State,  71  6a. 
360.  With  us  the  rule  is  the  same  as  in  theft; 
that  is,  that,  to  warrant  an  inference  of  guilt 
of  theft  from  the  circumstance  of  possession 
of  recently  stolen  property,  such  possession 
must  be  personal  and  exclusive,  must  be  un- 
explained, and  must  involve  a  distinct  and 
conscious  assertion  of  property  by  the  de- 
fendant. Field's  Case,  24  Tex.  App.  422,  6 
S.  W.  Rep.  200;  Morgan's  Case,  25  Tex.  App. 
513, 8  S.  W.  Rep.  487;  Jackson's  Case,  supra. 
And  this  seems  to  he  the  rule  in  Alabama. 
White  V.  State.  72  Ala.  195. 

In  this  case  defendant  did  not  explain,  nor 
attempt  to  explain,  bis  possession,  though  his 
wife  did.  or  attempted  to  do,  so  for  him. 
What  are  the  other  inculpatory  and  crimina- 
tive facts?  One  Kilby,  a  brothei^in-law  of 
defendant,  was  implicated  In  the  burglary; 
and  the  evidence  of  Kilby's  guilt,  as  shown 
by  the  record,  is,  to  our  minds,  overwhelm- 
ing. Defendant  was  stayi ng  at  Kilby 's  house. 
He  had  previously  worked  at  Edwards'  place 
'during  tbe  harvest,  and  knew  the  premises. 
At  sundown  on  the  evening  of  August  20th 
he  was  seen  in  an  empty  two-horse  wagon, 
witli  Kilby,  going  in  the  direction  of  Ed- 
wards'. The  next  morning,  at  sunrise.  Kilby 
and  another  party  are  at  the  mill,  where 
Kilby  sells  the  stolen  wheat,  and  takes  in 
part  pay  a  100-pound  sack  of  flour.  The 
purchaser  does  not  know  or  identify  defend- 
ant as  the  man  who  was  with  Kilby;  butsev- 
eral  witnesses  met  Kilby  and  Jackson  (this 
defendant)  as  they  were  returning  from 
Weatherford.  between  9  and  10  o'clock  A. 
M.,  after  the  sale  of  the  wheat,  la  a  two-horse 
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wagon,  and  one  testifles  that  he  saw  the  sack 
of  flour  in  the  wagon,  and  that  Kilby  told  him 
they  were  going  to  have  biscuits,  and  aslted 
him  to  come  over  and  see  him.  These  wit- 
nesses knew  Jackson,  (this  defendant,)  and 
identified  him  as  the  party  with  Kilbj.  In 
addition  to  these  facts,  one  of  the  seamless 
sacks  which  contained  a  part  of  the  wheat 
stolen  from  the  burglarized  house  was,  as  we 
have  seen,  found  at  defendant's  house.  This 
sack  was  fully  and  completely  identifled  by 
the  alleged  owners,  and  other  witnesses  for 
the  state.  We  think  the  evidence  amply  suf- 
ficient to  show  a  conspiracy  and  acting  to- 
gether as  principals  by  Kilby  and  defendant 
In  the  criminal  enterprise,  and  to  warrant 
the  inference  that  defendant  was  a  party  to, 
and  guilty  of,  the  burglary. 

But  it  is  insisted  that  the  court  erred  in 
allowing  evidence  to  go  to  the  jury  of  the 
finding  of  the  sack,  and  what  transpired  at 
the  time,  the  defendant  not  being  present. 
This  evidence  was  admissible  and  legitimate, 
as  a  circumstance  tending  to  connect  defend- 
ant with  the  burglary;  the  sack  being  one  of 
the  fruits  of  the  crime.  Burrill,  Circ.  Ev. 
445-447.  For  the  same  reason,  it  is  objected 
that  the  court  erred  in  allowing  evidence  of 
the  finding  of  some  of  the  stolen  sacks  at  the 
house  of  Kilby  several  days  after  the  com- 
mission of  the  burglary,  when  neither  Kllby 
nor  defendant  was  present;  and  the  addi- 
tional objection  urged  to  this  evidence  is 
that  the  sacks  were  found  after  the  conspir- 
acy, if  any  had  ever  existed,  between  Eilby 
and  defendant  had  been  consummated,  and 
that  no  act  or  fact  connecting  Kilby  with  the 
same,  done  or  ascertained  after  the  consum- 
mation of  the  conspiracy,  could  be  used  as 
evidence  against  or  affecting  this  defendant. 
As  stated  above,  the  evidence,  in  our  opin- 
ion, amply  establishes  the  conspiracy  and 
acting  together  of  the  parties  in  the  crime. 
The  sacks  found  at  Eilby's  were  fruits  of 
the  crime;  and  "any  fact  or  circumstance 
which  would  tend  to  prove  the  guilt  of  the 
co-defendant  would  also  tend  to  prove  the 
guilt  of  the  defendant,  and  would  be  admis- 
sible against  him."  Pierson's  Case,  18  Tex. 
App.  524. 

But  again,  on  the  trial  the  sack  found  at 
defendant's  house  was  claimed  by  several  wit- 
nesses to  be  marked  with  the  initals  of  Ed- 
wards' name,  viz.,  "N.  G.  E.,"  "W'F'r'D," 
— an  abbreviation  for  the  town  of  Weather- 
ford;  and  the  letter,  E,  on  the  edge  of  the 
mouth  of  the  sack,  was  claimed  to  have  l>een 
worked  with  thread  by  Mrs.  Edwards.  Ed- 
wards testified  that  when  he  purchased  the 
sacks,  in  Dallas,  they  were  full  of  corn,  and 
that  the  party  from  whom  he  purchased  them 
marked  his  (Edwards')  initials,  and  the  ab- 
breviation for  Weatherford,  with  lamp-black, 
npon  them.  It  was  proved  that,  after  the 
sack  was  found  at  Jackson's,  his  wife  (Mrs. 
Jackson)  had  washed  it,  and  almost  obliter- 
ated these  letters  in  lamp-black;  and  Yarner, 
the  constable,  testified  that  when  he  found 
the  sack  at  Jackson's  be  saw  the  letter,  E, 


in  thread,  near  the  month,  and  commenced 
picking  it  out  with  his  knife,  when  he  was 
stopped  by  Moreland,  wlio  also  testified  to 
the  same  fact.  On  the  trial  the  witness  Ed- 
wards and  two  or  more  otiier  state's  witnesses 
swore  that  they  could  still  see  these  initials 
and  marks  on  the  sack.  Defendant  hud  the 
sack  put  into  the  hands  of  other  witnesses, 
who  examined  it  carefully;  and  they  swore 
that  they  could  see  no  letters,  or  anything 
like  letters,  on  it.  The  prosecution  then  pro- 
posed to  let  the  jury  examine  and  inspect  it 
for  themselves,  and  this  the  court  permitted, 
over  defendant's  objections.  It  is  insisted 
that  "there  was  an  irreconcilable  conflict  in 
the  evidence  as  to  the  marks  on  the  sack, 
and  that  the  jury  ought  to  have  decided  the 
same  on  the  evidence  of  the  witnesses,  and 
not  from  a  personal  examination  and  inspec- 
tion by  the  jury  themselves. "  The  testi  inony 
of  the  witnesses  concerning  the  sack  was 
all  before  the  court,  and  in  the  presence  of 
the  jury,  and  was  heard  by  them.  The  sack 
itself  was  before  them  when  the  witnesses 
were  testifying  about  it.  This  is  not  like  the 
case  of  "a  view"  by  the  jury  when  neither 
the  court  nor  the  parties  were  present,  and 
which  proceeding  would  be  illegal,  and  might 
be  prejudicial  to  the  rights  of  a  defendant. 
Smith's  Case,  42  Tex.  444.  On  the  contrary, 
everything  about  and  concerning  the  matter 
transpired  in  the  court,  at  the  trial,  and  in 
the  presence  and  hearing  of  the  conrt,  coun- 
sel, parties,  and  jury.  They  all  saw  and 
heard  what  the  witnesses  had  to  say;  and  the 
parties  fully  examined  and  crosskAxamined 
them  in  connection  with  the  sack,  which  was 
exhibited,  examined,  and  inspected  by  the 
witnesses  when  testifying. 

This  identical  question  came  tip  in  Wynne 
▼.  State,  56  Ga.  114,  when  there  was  a  con- 
flict between  witnesses  as  to  tlie  physical  ap- 
pearance of  a  pistol  and  cartridges  used  in 
the  difficulty  about  which  the  trial  was  being 
had.  The  court  say:  "We  think  that  the 
court  should  have  permitted  the  jury  to  ha\e 
and  inspect  the  pistol.  ♦  •  •  We  can 
see  no  objection  to  the  pistol  being  exhibited 
to  the  jury,  and  inspected  by  them."  All 
materials  in  any  way  part  of  the  res  gestte 
may  be  produced  in  evidence  on  the  trial. 
Whart.  Crim.  Ev.  (9th  Ed.)  §  312,  and  note; 
MoDonel  v.  State,  90  Ind.  320;  Hart  v.  SUte, 
15  Tex.  App.  203;  Levy's  Case.  12  S.  W. 
Bep.  596.  Mr.  Wharton  says:  "As  we  have 
seen,  it  is  one  of  the  necessary  inciiients  of 
bringing  into  court  instruments  by  which  an 
act  is  alleged  to  have  been  done  that  such  in- 
strument should  be  tested  in  open  court.  It 
is  only  where  this  is  done  by  the  jury  after 
retiring,  when  parties  have  no  opportunity 
of  revising  the  process,  that  objection  can  be 
made.  When  the  process  is  conducted  open- 
ly, as  part  of  the  trial  of  the  case,  it  is  a  valu- 
able auxiliary  in  the  discovery  of  truth." 
Whart.  Crim.  Ev.  (9tb  Ed.)  §  814,  and  note. 
Under  the  circumstances  exhibited  in  the 
bill  of  exception,  we  see  no  error  in  allowing 
the  jury  to  examine  and  inspect  the  sack  for 
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tlipmselves.  W*  think  it  was  Ifgitimnte  to 
])«rinit  them  to  do  so,  in  oi'd<>r  tliat  they 
might,  with  tlie  sack  before  them,  see  and 
(leiermine  the  conflict  in  the  evidence  con- 
cerning the  letters,  marks,  and  figures  upon 
it. 

We  have  examined  this  record  materiallj, 
in  the  light  of  the  able  brief  and  oral  argu- 
ment of  counsel  for  appellant,  and  have  been 
unable  to  find  any  error  of  sufficient  impor- 
tance to  demand  or  require  of  us  a  reversal  of 
the  judgment;  and  it  is  therefore  affirmed. 


Caloabibu  Lxjhbbr  Co.  v.  Harris. 
{Supreme  Court  of  i'exat.    April  16, 1890.) 
Railkoad  Cokpanies— Usii  or  Right  of  Wat. 
Rev.  St.  Tex.  art.  4216,  which  forbids  rail- 
road companies  to  use  or  occupy  aoy  part  of  the 
right  of  way  over  which  their  respective  roads  pass 
for  any  other  purpose  than  the  construction  and 
keeping  in  repair  of  their  roads,  and  which  is  part 
of  an  act  conferring  on  railnnd  companies  the 
power  to  taka  and  hold  the  fee  in  lands,  (articles 
4811,  4212,)  and  providing  (article  4S06)  that  the 
"right  of  way" acquired  Dy  condemnation  "shall 
not  be  80  construed  as  to  Include  the  fee, "  does  not 
apply  to  land  owned  by  a  railroad  company  in  fee, 
though  its  road  is  built  thereon. 

Appeal  from  district  court,  Travis  county. 
Sheeks  <£  Sheeks,  for  appeUant.    Osceola 
Archer,  for  appellee. 

Statton,C.  J.  The  nature  of  this  action, 
and  averments  of  appellee's  petition,  are  thus 
stated,  with  substantial  accuracy,  in  brief  of 
counsel  for  appellant:  "On  the  17th  day  of 
September,  1887,  J.  C.  Harris  sued  the  Cal- 
casieu Lumber  Company  in  the  district  court, 
alleging  that  it  was  a  corporation,  duly  in- 
corporated under  the  laws  of  Texas,  February 
lt>,  1884,  for  the  purpose  of  carrying  on  the 
business  of  buying  and  selling  and  dealing  in 
lumber  and  building  materlHl,  with  its  domi- 
cile and  princi|)al  office  in  Austin,  Travis 
county.  Tex.  That  the  Houston  &  Texas 
Central  Railway  Company  was  a  duly-incor- 
porated railway  company.  That  a  line  of 
the  road  runs  through  the  town  of  Manor,  in 
said  county  of  Travis,  and  had  run  through 
there  ever  since  September,  1885,  and  long 
before  then.  That  it  had  a  right  of  way  at 
Manor  two  hundred  feet  wide.  That  on 
September  14,  1885,  the  Calcasieu  Lumber 
Company  <did  willfully,  knowingly,  and  un- 
lawfully construct  buildings  along  the  line  of 
said  niilway,  on  the  said  200  feet  of  right  of 
way,  at  the  town  of  Manor,  to  be  occupied  by 
it  and  its  employes  for  the  purpose  of  carrying 
on  its  own  private  business  as  a  dealer  in  lum- 
ber and  building  material,  and  has  ever  since 
then  used  and  occupied  tmd  still  occupies  it  for 
tliat  purpose,  which  business  is  not,  nor  has 
it  ever  been,  necessary  for  the  transaction  of 
tlie  legitimate  business  operations  of  said 
railway,  nor  necessary  for  the  shelter  of  tlieir 
employes,  or  for  the  construction  and  keeping 
in  repair  the  railway,  but  is  an  obstruction 
and  hindrance  to  the  railway  traffic  carried 
on  by  the  citizens  of  Manor  and  other  places 
over  and  with  the  railway  company.    Tliat 


petitioner  is,  and  has  1)een  for  four  years,  a 
citizen  of  Manor,  engageil  in  the  business  as 
dealer  in  I  limber  and  building  material.  Has 
all  of  Ills  lumber,  etc.,  conveyed  to  Manor 
over  that  railway.  His  yard  for  stacking, 
etc.,  is  north  of  the  railway  track  about  2W) 
feet.  His  lumber,  etc.,  is  thrown  from  the 
cars  close  to  the  road-bed,  where  it  remains 
till  he  can  haul  it  on  wagons  to  his  yard. 
That  defendant  has  unlawfully,  willfully,  and 
knowingly  taken  possession  of,  occupied,  and 
used  continuously  since  September  14,  1885, 
all  that  part  of  the  right  of  way  of  said  rail- 
way lying  between  the  town  of  Manor  and 
the  road-bed  in  and  around  the  depot  of  said 
town  of  Manor;  the  same  consisting  of  a  strip 
lying  adjoining  the  road-bed,  abuut  500  feet 
long  and  100  feet  wide,  and  is  still  illegally 
in  [losses.sion  of  said  land,  and  so  using  it 
that  petitioner  cannot  have  free  access  to  his 
lumber,  etc.,  when  unloaded  from  the  cars, 
so  as  to  be  able  to  haul  and  transport  it  to  his 
yaitl  and  place  of  business,  by  which  he  has 
been  damaged,  obstructed,  and  hindered  by 
defendant  in  transporting  his  lumber,  pre- 
vented from  having  free  access  thereto,  in- 
convenienced in  his  business,  prevented  from 
expanding  and  enlarging  his  busiuess  by  the 
acts  of  defendant  in  using,  enjoying,  and 
building  upon  the  said  premises  or  strip  of 
land  500  feet  long  by  100  feet  wide,  in  the 
sum  of  S50  per  month,  since  September  14, 
1885,  lu  thesum  of  Sl,200,  for  which  be  sues.' 
He  prayed  for  judgment  for  81,200;  judg- 
ment ejecting  defendant  from  the  land,  re- 
quiring the  removal  therefrom  of  all  buildings, 
lumber,  and  building  material,  and  perpetu- 
ally enjoining  and  restraining  defendant  from 
ever  occupying  or  using  said  premises  in  the 
future  for  a  lumber-yard  or  any  other  pur- 
pose, <  but  that  said  premises,  etc.,  be  allowed 
to  remain  vacant  for  the  use  of  the  public,  so 
that  free  access  may  be  had  to  and  from  said 
railway  by  the  public  in  carrying  on  busi- 
ness with  said  railway;  and  for  general  and 
special  relief,  and  for  costs.'  Appellant  an- 
swered by:  (1)  Demurrer.  (2)  General  de- 
nial. (3)  That  the  land  held  by  it  was  the 
property,  in  fee-simple,  of  the  Houston  & 
Texas  Central  Railway  Company,  and  defend- 
ant held  the  same  under  a  lease  given  it  by 
the  railway  company;  that  the  property  of 
said  railway  company  was  in  the  hands  of 
receivers  legally  appointed  by  the  United 
States  circuit  court  at  Galveston;  that  defend- 
ant had  leased  said  land  from  them  also,  by 
reason  of  which  defendant  was  entitled  to 
the  possession  of  said  land ;  that  Harris  had 
no  interest  whatever,  or  right  of  way,  or  any 
other  easement  or  right  thereon,  as  is  allegol 
in  the  petition.  The  court  overruled  defend- 
ant's demurrer.  Case  was  tried  by  a  jury; 
verdict  for  plaintiff  as  follows,  in  effect: 
•  *  •  •  We,  the  jury,  find  for  the  plain- 
tiff, and  assess  his  damage  at  thirty-seven 
dollars  and  fifty  cents.'  Judgment  was  ren- 
dered against  the  Calcasieu  Lumber  Company 
for  837.50,  with  interest  at  8  per  cent.,  and 
costs.    Then  the  court  proceeded  to  enter  a 
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decree  restraining  derendant  from  ever  occu- 
pj-ing  any  part  of  the  premisea  alleged  to  be 
the  right  of  way,  and  ordering  defendant  to 
remove  its  ofllce,  lumber-shed,  and  800,000 
feet  of  lumber  and  building  material,  within 
20  days,  or  the  sheriff  should  do  so  at  the 
costs  of  said  Calcasieu  Lumber  Company." 

Appellee  bases  his  right  to  maintain  this 
action  on  the  following  statute,  which  is  a 
part  of  the  general  railroad  law:  "Such  cor- 
poration shall  have  the  right  to  erect  and 
maintain  all  necessary  and  convenient  build- 
ings and  stations,  fixtures  and  machinery,  for 
the  accommodation  and  use  of  passengers, 
freights,  and  business  interests,  or  which 
mny  be  necessary  for  the  construction  or  oper- 
ation  of  its  railway;  but  no  railway  company 
shall  have  the  power,  either  by  its  own  em- 
ployes or  other  persons,  to  construct  any 
DuUding  along  the  line  of  their  railroad  to  be 
occupied  by  their  employes  or  others,  except 
at  their  respective  de]>ot  stations  and  eectioa- 
houses,  and  at  such  places  only  such  build- 
ings as  may  be  necessary  for  the  transaction 
of  their  legitimate  business  operations,  and 
for  shelter  for  their  employes:  nur  shall  they 
use,  occupy,  or  cultivate  any  part  of  tlie 
right  of  way  over  which  their  respective 
roads  may  pass,  with  the  exception  aforesaid, 
for  any  other  purpose  than  the  construction 
and  keeping  in  repair  their  respective  rail- 
ways."  Bev.  St.  Tex.  art.  4216,  Articles 
4211  and  4212  give  to  railway  companies  the 
power  to  purchase  such  lands  as  may  be  nec- 
essary to  accomplish  the  purpose  of  incor- 
poration, and  to  take,  hold,  and  use  volun- 
tary grants  of  real  estate  to  aid  in  the  con- 
struction of  their  roads;  and  the  subsequent 
article  provides  for  the  alienation  of  such  as 
may  not  be  necessary  for  its  use.  Article 
4180  provides  for  the  acquisition  of  right  of 
way  or  other  land  necessary  to  such  corpo- 
rations through  the  exercise  of  the  power  of 
eminent  domain;  and  article  4206  provides 
that  "the  right  of  way  secured  or  to  be  se- 
cured to  any  railroad  company  in  this  slate, 
in  the  manner  provided  by  law,  shall  not  be 
so  construed  as  to  include  the  fee-simple  es- 
tate of  lands,  either  public  or  private."  Some 
time  prior  to  March  80,  1871,  James  Manor 
conveyed  to  the  Houston  &  Texas  Central 
Bailway  Company  a  strip  of  land  200  feet 
wide  through  a  survey  of  land  owned  by  him. 
The  deed  by  which  this  was  done  conveyed 
to  the  railway  company  the  estate  in  fee  to 
this  strip  of  land,  on  which  its  railway  seems 
to  be  constructed  near  its  center.  Appellant 
held  a  part  of  that  strip  on  -the  north  side  of 
the  railway,  at  the  town  of  Manor,  under 
leases,  as  alleged  in  the  answer,  and  was  using 
it  for  a  lumber-yard  for  a  distance  of  about 
SOO  feet  westward  from  the  company's  depot, 
but  not  in  such  manner  as  to  interfere  with 
the  operation  of  the  railway.  The  court  in- 
structed the  jury  to  find  for  appellee  if  they 
believed  from  the  evidence  that  appellant  oc- 
cupied the  company's  right  of  way,  and  there- 
by interfered  with  the  business  of  appellee, 
and  refused  the  following  charge:    "If  the 


Houston  &  Texas  Central  Railway  Company 
owned  the  land  in  fee-simple,  and  the  defend- 
ant occupied  the  same  under  a  lease  or  con- 
tract from  the  said  railway  company,  the  de- 
fendant is  not  liable  to  the  plaintiff  for  dam- 
ages for  so  occupying  or  using  said  land." 

The  question  arises  whether  article  4216 
has  any  application  to  land  in  which  a  rail- 
way company  owns  an  estate  in  fee,  even 
though  its  railway  may  be  built  upon  it 
There  is  nothing  in  that  article  which  evi- 
dences an  intention  to  provide  a  police  regu- 
lation looking  to  the  safety  of  travel,  or  other 
like  matter  to  which  such  regulations  may 
properly  apply.  The  statute  confers  the  right 
on  such  corporations  to  own  the  fee  in  lands 
whether  these  be  necessary  to  the  operation 
of  the  company's  business  or  not,  lhou<,'h  in 
the  one  case  they  are  required  to  alienate 
them,  but  in  the  other  not.  There  is  nothing 
in  the  article  evidencing  an  intention  to  take 
away  from  a  railway  company,  so  long  as  it 
owns  the  fee  in  land,  the  rights  and  powers 
osnally  incident  to  such  ownership;  and  the 
power  of  the  legislature  to  do  this  may  be 
questioned,  unless  in  a  case  where  this  may 
become  necessary  as  a  police  regulation.  The 
ownership  of  land,  when  the  estate  is  a  fee, 
carries  with  it  the  right  to  use  the  land  in 
any  manner  not  hurtful  to  others;  and  the 
right  to  lease  it  to  others,  and  therefore  de- 
rive profit,  is  an  incident  of  such  ownership. 
No  such  rights,  however,  exist  as  to  a  right 
of  way  acquired  by  condemnation,  or  by  a 
conveyance  made  by  the  owner  which  only 
conveys  an  easement.  Where  property  is 
taken  for  a  public  use  the  owner  is  not  divest- 
ed of  any  right  further  than  is  necessary  for 
the  public  purpose;  hence  the  statute  to  which 
we  have  referred  announces  the  rule  of  law 
that  the  title  acquired  through  compulsory 
takings  for  public  use  "shall  not  be  so  con- 
strued as  to  include  the  fee-simple  estate  in 
lands."  The  rule  stated  in  the  statute  is  but 
the  enunciation  of  the  rule  existing  without 
the  statute,  which  was  thus  well  expressed 
by  the  supreme  court  of  Pennsylvania:  "The 
power  [to  take  private  property  for  public 
use]  arises  out  of  that  natural  principle  which 
teaches  that  private  convenience  must  yield 
to  the  public  wants.  This  public  intent  must 
lie  at  the  basis  of  the  exercise,  or  it  would  be 
confiscation  and  usurpation  to  exercise  it. 
This  being  the  reason  for  the  exercise  of  such 
a  power,  it  requires  no  argument  to  prove 
that  after  the  right  has  been  exercised  the  use 
of  the  property  must  be  held  in  accordance 
with  and  for  the  purposes  which  justified  its 
taking;  otherwise,  it  would  be  a  fraud  on  the 
owner,  and  an  abuse'of  power.  Hence  it  is 
that  no  one  can  pretend  that  a  railway  com- 
pany may  build  private  houses  and  mills,  or 
erect  machinery  not  necessarily  connect- 
ed with  the  use  of  their  franchise,  with- 
in the  limits  of  their  right  of  way.  If  it 
could,  stores,  taverns,  shops,  groceries,  and 
dwellings  might  be  made  to  line  the  sides  of 
the  road  outside  of  the  track,  a  thing  not  to 
be  thought  of  under  the  terms  of  the  acqui- 
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sltion  of  the  right  of  way.  *  *  •  When, 
therefore,  the  •  •  •  rail  road  compiiny, 
oiider  its  charter,  and  the  promoter  of  the 
private  railroad  under  the  act  of  1832,  were 
authorized  to  take  private  property  for  the 
use  of  their  roHda,  the  rights  they  acquired 
were  a  right  of  way,  and  facilities  necessary 
to  the  efficient  use  of  the  right.  They  were 
not  empowered  to  nse  the  exclusive  right  of 
way  granted  to  each  for  any  other  Independ- 
ent purpose  than  that  for  which  it  was  grant- 
ed. Tlie  fee  remained  in  the  private  owner, 
and,  outside  of  the  authorized  use,  whicli 
must  be  public,  or  incidental  to  the  public 
use,  the  proprietary  right  is  in  the  original 
owner. "  Lance's  Appeal,  55  Pa.  St.  25;  Pro- 
prietors v.  Bailroad  Co.,  104  Mass.  1.  The 
statute  relied  upon  is  carried  into  the  Bevised 
.Statutes  from  the  act  of  February  7,  1861, 
(Pascli.  Dig.  art.  4930,)  where  it  was  found 
in  immediate  connection  with  what  Is  now 
article  4206,  Rev.  St.,  which  declares  that 
"the  right  of  way"  acquired  through  condem- 
nation "sliall  not  be  so  construed  as  to  in- 
clude the  fee-simple  estate  in  lands  either 
public  or  private. "  We  have  here  a  defini- 
tion of  the  words  "right  of  way"  as  used  in 
tiie  original  act,  of  which  the  article  now  in 
question  was  a  part,  and  in  clear  connection 
with  the  subject-matter,  as  in  all  other  re- 
spects. The  fair  conclusion  is,  that  the  same 
words  used  in  the  same  law  discriptive  of  a 
thing  or  right  have  the  same  signiQcation. 
The  words  "right of  way,"  If  notdeflned,  are 
expressive  of  the  very  nature  of  the  right  or- 
dinarily held  by  railway  companies  in  the 
lands  over  whic^  their  roads  run;  a  right  to 
use  the  land  only  for  railway  purposes;  an 
easement.  The  statute  in  question  prohibits 
railway  companies  from  erecting  along  their 
lines,  except  at  enumerated  places,  buildings 
even  for  tiie  comfort  of  their  employes,  and 
limits  their  right  at  the  places  named  to  such 
buildings  as  may  be  necessary  for  the  trans- 
action of  their  legitimate  business  opera- 
tions, and  for  shelter  of  their  employes;  and 
it  declares  that  they  shall  not  "use,  occupy, 
or  cultivate  any  part  of  the  right  of  way  over 
wliicb  their  respective  roads  may  pass,"  etc. 
It  is  true  that  the  words  "right of  way"  have 
become  descriptive  of  the  land  over  wliich  a 
railway  runs,  to  the  extent  to  which  the  ease- 
ment extends;  but,  looking  to  the  entire  act, 
we  are  of  opinion  that  the  prohibition  was 
made  for  the  benefit  and  protection  of  the 
land-owner,  and  for  no  other  purpose,  and 
that  it  has  no  application  in  cases  in  which  a 
railway  company  owns  an  estate  in  fee  in  the 
land. 

Appellee  iias  no  cause  of  action  against  ap- 
pellant on  account  of  its  occupation  of  land 
owned  by  and  leased  from  the  railway  com- 
pany so  long  as  such  use  does  not  create  a 
nuisance  directly  affecting  him.  That  the  use 
to  which  appellant  had  appropriated  the  land 
creates  such  a  nuisance  cannot  be  claimed. 
It  may  be  that  he  could  conduct  his  business 
more  conveniently  if  the  railroad  company's 
property  was  not  used  as  it  has  been;  but,  if 


that  be  a  lawful  use,  the  inconvenience  result- 
ing from  it  dops  not  give  cause  of  action.  If 
the  railway  company  Iield  only  an  easement, 
the  owner  of  the  fee  might  have  ground  for 
complaint;  but,  even  then,  we  do  not  see  that 
appellee  would  have  cause  of  action  against 
appellant.  It  the  railway  company  fails  to 
furnish  to  him  proper  facilities  for  running 
his  lumber  from  the  place  where  it  unloads 
it,  as  far  as  it  owns  and  controls  the  land,  he 
may  have  cause  of  action  against  the  com- 
pany, but  not  against  apppliant. 

We  have  not  deemed  it  necessary  to  con- 
sider other  questions  of  law  or  fact  insisted  on 
in  the  case,  but  may  suggest  that  the  railway 
company  would  seem  to  be  a  necessary  party 
to  an  action  such  as  this,  which  seeks  to  in- 
terfere with  the  company's  right  to  use  its 
own  property.  What  has  been  said  is  suf- 
ficient to  indicate  our  view  of  the  law  of  the 
case,  which  leads  to  a  reversal  of  the  judg- 
ment It  is  therefore  ordered  tliat  the  ju<lg- 
ment  of  the  court  below  be  reversed,  and  the 
cause  remanded. 


BuKE  et  al.  V.  Galveston  Countt. 
{Supreme  Court  of  Texng.    Feb.  21, 1890.) 

COUHTT  TKSASnitEBB— AonON  ON  BONS— EVI- 
DBNCX. 

1.  Const.  Tex.  art.  7,  {  S,  provides  that  tbe 
available  school  fund  shall  be  distributed  to  tbe 
several  counties  and  applied  as  may  be  provided  by 
law.  Held,  that  a  suit  on  a  county  treasurer's 
bond  for  misappropriation  of  suob  a  fund  is  prop- 
erly brought  in  the  name  of  the  oounty,  rather  than 
(hat  of  the  state. 

9.  A  oounty  treasurer's  bond,  which  is  in  the 
language  prescribed  by  statute  for  bonds  given  by 
him  for  the  available  school  fund,  and  complies  in 
all  other  respeots  with  the  bond  required  to  be 
given  to  secure  that  fund,  is  not  defective  for  fail- 
ure to  recite,  in  terms,  that  it  is  the  available 
school  fund  that  It  is  intended  to  secure. 

8.  An  objection  that  tbe  bond,  if  construed  to 
embrace  the  available  school  fund  apportioned  to 
the  county  by  the  state,  should  not  be  held  to  se- 
cure 80  much  of  the  available  fund  sued  for  as  was 
not  derived  from  the  state,  but  from  county  secu- 
rities, as  tbe  law  requires  one  bond  for  the  county 
school  fund,  permanent  and  available,  and  another 
for  the  state  available  fund,  is  untenable.  Follow- 
ing Kempner  v.  County  of  Galveston,  U  S.  W. 
Rep.  188. 

4.  The  sureties  on  the  bond  cannot  defend  on 
the  ground  that  the  county  represented,  and  they 
understood,  their  liability  to  be  different  from  that 
incurred  according  to  the  terms  and  legal  effect  of 
the  bond. 

6.  The  Texas  Statutes  (Sayles,  Civil  StL  art. 
8794,)  require  the  state  superintendent  to  issue  to 
the  county  treasurers  certificates  for  the  amount  - 
of  the  available  school  fund,  which  certificate  shall 
be  signed,  countersigned,  attested,  etc.  The  coun- 
ty treasurers  are  required  to  indorse  on  the  oertifl- 
cates  the  amounts  paid,  and  to  deliver  duplicate 
receipts,  and,  when  the  -whole  amount  is  paid,  to 
deliver  the  certificate  "to  the  collector,  in  whose 
hands  it  shall  be  a  voucher  *  *  *  in  bis  settle- 
ment with  the  comptroller. "  Defendant  treasurer 
used,  in  the  place  of  the  duplicate  receipts,  coupons, 
in  the  form  of  orders,  attached  to  the  certificate. 
Meld,  that  the  delivery  of  these  coupons  was  not 
conclusive  evidence  of  receipt  of  the  funds,  and  it 
was  error  to  charge  that  if  the  coupon,  in  a  partic- 
ular instance,  was  delivered,  it  made  no  dlSerenoe, 
as  to  the  liability  of  the  treasurer's  sureties,  what 
disposition  the  collector  made  of  the  money. 

0.  If ,  however,  the  money  was  deiiveraa  to  the 
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treasurer,  or  disbursed  by  Us  authority,  the  in- 
BtructloD  was  harmless. 

T.  The  coupon  was  proved  to  have  been  deliv- 
ered, thus  establishing  pHnui  facie  the  payment. 
The  collector  testified  that  all  the  installments  for 
that  year  were  paid.  The  only  opposing  evidence 
was  that  of  the  treasurer,  who  did  not  directly 
contradict  the  payment,  but  said  that  the  collector 
told  him  that  the  coupon  "was  tber^  to  my  credit, 
and  that  he  wonld  take  it  and  cash  it^  but  at  the 
settlement  which  he  made  with  the  county  that 
warrant  was  not  settled  for,  and  no  account  of  it 
was  given. "  The  settlement  referred  to  was  an 
attempted  settlement  of  his  own  account  after  the 
treasurer  had  abandoned  the  oonntry,  without  hav- 
ing settled.  Held,  that  the  actual  payment  to  the 
treasurer  of  the  sum  represented  by  the  coupon 
was  sufBciently  shown. 

8.  Evidence  tending  to  show  that  part  of  the 
school  fund  for  a  certain  year  was  not  paid  to  the 
treasurer,  and  that  the  taxes  were  not  collected 
therefor,  till  after  the  expiration  of  his  term  of  of- 
fice, but  that  the  treasurer,  during  his  term  of  of- 
fice, gave  vouchers  therefor  to  the  tax  collector  for 
advances  made  to  him :  that  the  tax  collector  used 
the  vouchers  in  his  settlement  with  the  comptrol- 
ler, and  used  the  taxes  afterwards  collected  to  re- 
imburse himself  for  the  advancements, — was  prop- 
erly ex<duded,  as  the  sureties  cannot  defend  on  the 

f:round  that  the  tax  collector  advanced  the  school 
und  and  received  the  vouchers  before  he  collected 
the  taxes  for  the  fund,  and  did  not  reimburse  him- 
self till  after  the  treasurer's  term  of  oifice  expired. 

9.  It  Is  ajso  Immaterial  that  the  money  was  not 
charged  to  the  treasurer  on  the  collector's  books 
till  after  the  expiration  of  the  treasurer's  term  of 
office. 

10.  Plaintiff  was  properly  allowed  to  read  in 
evidence  the  deposition  of  the  state  comptroller  to 
prove  the  amount  of  funds  apportioned  to  the  coun- 
ty and  received  by  the  treasurer,  and  also  attached 
certified  copies  of  certificates  and  vouchers;  the 
latter  tending  to  show  that  the  full  amount  of  the 
apportionment  evidenced  by  the  certificates  was 
received  by  the  treasurer. 

11.  The  sureties  were  properly  charged  with  in- 
terest from  the  date  when  the  treasurer's  succes- 
sor qualified,  rather  than  from  the  1st  day  of  the 
next  succeeding  January. 

Appeal  from  district  court,  Galveston 
county. 

James  B.  &  Oharlea  J.  atubhs,  for  appel- 
lants. &eo.  Mason,  and  K.  D.  Cavin,  Co. 
Atty.,  for  appellee. 

Henbt,  J.  This  suit  was  brought  by  the 
county  of  Galveston  against  W.  J.  Burlc,  a 
former  treasurer  of  the  county,  and  the  sure- 
ties on  his  official  bond,  to  recover  for  a  con- 
version of  funds  belonging  to  the  county 
available  school  fund;  said  fund  being  com- 
posed in  part  of  apportionments  of  the  slate 
available  school  fund  apportioned  to  Galves- 
ton county  by  the  state  board  of  education, 
and  in  f>art  of  the  interest  upon  tiie  invested 
proceeds  of  the  lands  granted  to  said  county 
by  the  state  for  public  school  purposes.  The 
bond  sued  upon  is  conditioned  as  follows: 
"Now,  therefore,  if  said  W.  J.  Burlt,  assuch 
county  treasurer,  will  safely  keep  and  faith- 
fully disburse  the  school  fund  according  to 
law,  and  pay  such  warrants  as  may  be  drawn 
on  such  fund  by  competent  authority,  then 
the  said  obligation  to  be  null  and  void ;  other- 
wise, to  be  and  remain  in  full  force  and  ef- 
fect." The  plaintilT  recovered  judgment  for 
•2,041.67. 

The  defendant  excepted  to  the  petition  on 
tlie  ground  that  the  available  school  fund  ap- 
portioned to  the  county  by  the  state  belonged 


to  the  state,  and  not  to  the  county.  The 
language  of  the  constitution  In  regard  to  this 
fund  is:  "And  the  available  school  fund 
herein  provided  shall  be  distributed  to  the 
several  counties  according  to  their  scholastic 
population,  and  applied  in  manner  as  may  b« 
provided  by  law."  Section  5,  art.  7.  W« 
think  the  suit  was  properly  brought  in  the 
name  of  the  county.  Simons  v.  County  of 
Jaclison,  63  Tex.  428;  Kempner  v.  County  of 
Galveston,  73  Tex.  216.  11  S.  W.  Hep.  188. 

It  is  urged  that  the  bond  sued  upon  does 
not  show  ou  its  face  that  it  was  given  to  se* 
cure  the  available  school  fund,  and  that  the 
court  erred  in  not  sustaining  defendant's  ex- 
ception taken  to  plaintiff's  petition  for  that 
cause.  The  condition  of  the  bond  is  in  the 
language  prescribed  by  the  statute  for  bonds 
given  by  the  county  treasurer  for  the  avail- 
able school  fund,  and  complies  in  all  other  re- 
spects with  the  bond  required  to  be  given  to 
secure  that  fund.  Article  989,  BeV.  St.  It 
was  unnecessary  for  it  to  recite,  in  terms, 
tliat  it  was  the  available  school  fund  that  it 
was  intended  to  secure. 

Defendant  excepted  to  the  petition  on  the 
ground  that,  if  the  l>ond  should  be  construed 
to  embrace  the  available  school  fund  appor- 
tioned to  the  county  by  the  state,  then  it 
should  not  be  held  to  include  so  much  of  the 
available  fund  sued  for  as  was  not  derived 
from  the  state  but  from  the  county  securities, 
because  the  law  requires  "one  bond  to  be 
given  for  the  county  school  fund,  permanent 
and  available,  and  another  for  the  state  avail- 
able school  f  und. "  This  objection  is  not  ten- 
able, as  was  decided  by  this«court  in  the  case 
of  Kempner  v.  County  of  Galveston,  73  Tex. 
216,  11  S.  W.  Rep.  188. 

The  defendant  pleaded  that  plaintiff  repre- 
sented to  the  defendant  sureties  that  the  bond 
sued  on  was  Intended  only  to  cover  and  se- 
cure the  apportionment  of  the  available  school 
fund  made  by  the  board  of  education  of  the 
state  to  the  county,  and  that  the  sureties  so 
understood  their  liability.  The  court  prop- 
erly sustained  exceptions  to  this  defense. 
The  parlies  to  it  cannot  be  heard  to  dispute 
their  liability  upon  the  bond  according  to  lis 
terms  and  legal  effect.  The  following  pro- 
visions of  law  applicable  to  the  transactions 
involved  in  this  suit  were  in  force  when  they 
occurred, — quoted  from  Sayles'  Texas  Civil 
Statutes:  "Art.  S724.  The  state  board  of 
education  sliali,  on  or  before  the  fifteenth  day 
of  July  Of  each  year,  make  an  apportionment 
of  the  available  school  fund  among  the  sev- 
eral counties  of  the  state  •  *  •  accord- 
ing to  the  scholastic  population  of  each,  and 
the  state  superintendent  shall  deliver  an  ab- 
stract of  such  apportionment  to  the  comp- 
troller, and  to  each  county  judge,  •  •  • 
a  statement  of  the  amount  apportioned  to 
their  county;  •  •  •  and  he  shall  issue 
to  the  county  treasurer  of  each  county  •  •  • 
a  certificate  for  the  amount  of  the  available 
school  fund  so  apportioned  to  his  county, 
*  •  •  which  certificate  shall  be  signed  by 
the  governor  as  president  of  the  board  of  eda- 
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cation,  countersigned  by  the  comptroller  of 
puMic  accounts,  and  attested  by  the  secre- 
tary." "Art.  8740e.  Upon  receipt  of  the 
certificate  from  the  state  buard  of  education, 
duly  countersigned  by  the  comptroller,  show- 
ing the  pro  rata  of  the  available  school  fund 
to  which  bis  county  is  entitled  under  the  ap- 
portionment, the  county  treasurer  shall  pre- 
sent the  same  to  the  collector  of  taxes  for  bis 
county,  who  shall  pay  the  same,  from  time  to 
tlmo,  out  of  the  school  taxes  in  his  hands. 
Art.  3740/.  The  county  tresisurer  shall  in- 
dorse the  amounts  so  paid  by  the  collector  on 
the  certiflcate,  and  shall  also  execute  and  de- 
liver to  the  collector  duplicate  receipts  for 
such  payments;  and  when  the  whole  amount 
of  such  cei-tiflcate  shall  have  been  paid,  the 
county  treasurer  shall  deliver  the  same  to  the 
collector,  in  whose  hands  it  shall  be  a  voucher 
for  so  mach  money  in  his  settlement  with 
the  comptroller  of  public  accounts."  Plain- 
tiff was  properly  permitted  to  read  in  evi- 
dence the  deposition  of  John  D.  McCaU,  state 
comptroller,  to  prove  the  amounts  of  school 
fund  apportioned  to  Galveston  county  by  the 
board  of  education  that  were  received  by 
Burk  as  treasurer,  and  attached  certified  cop- 
ies of  certificates  and  vouchers;  the  copies  of 
the  vouchers,  with  the  receipts  of  the  treas- 
urer indorsed  thereon,  being  attached  to  show 
th:it  the  full  amount  of  the  apportionment 
evidenced  by  the  certificates  had  been  received 
by  the  treasurer. 

It  appears  that  to  the  certificate  required 
by  article  3724  to  be  issued  as  evidence  of  the 
amount  of  the  available  school  fund  to  which 
the  county  was  entitled  the  comptroller  at- 
tached four  coupons,  each  for  one-fourth  of 
the  whole  amount  to  which  the  county  was 
entitled.  These  coupons  or  orders  had  the 
form  of  receipts  to  be  signed  by  the  county 
treasurer  indorsed  upon  or  attached  to  them, 
and  seem  to  have  been  used  and  executed  in- 
stead of  the  duplicate  receipts  prescribed  by 
article  3740(/).  The  copy  of  the  certificate  for 
the  year  ending  August  1,  1885,  is  in  the  fol- 
lowing words  and  figures:  "The  State  of 
Texas.  Department  of  Education.  Austin, 
August  Ist,  1884.  To  the  County  Treasurer 
of  Galveston  County:  Your  county  is  enti- 
tled to  two  thousand  six  hundred  and  fifty 
dollars,  the  same  being  the  amount  of  avail- 
able school  fund  apportioned  to  your  county 
for  support  of  public  free  schools  for  the 
scholastic  year  ending  August  81st,  1885. 
Section  47,  School  Law  for  1884,  provides  for 
the  payment  of  this  certificate."  This  certif- 
icate was  signed  by  the  governor,  and  at- 
tested by  the  secretary  of  the  board.  The 
record  contains  also  a  copy  of  the  certificate 
issued  for  the  year  ending  August  1,  1887, 
similar  in  all  respects  to  the  one  copied,  ex- 
cept that  the  amount  is  blank,  which,  we 
presume,  Was  caused  by  an  omission  made  in 
copying  it.  To  each  certificate  four  coupons 
were  attached,  all  in  the  same  form.  One  of 
them  reads  as  follows:  "No.  4.  The  State 
of  Texas.  $564.06.  For  Galveston  County. 
The  collector  of  taxes  will  pay  to  county 


treasurer  five  hundred  and  sixty-four  and 
06-100  dollars,  being  installment  No.  4  on  de- 
partment of  education  certificate  No.  62  for 
school  fund  due  for  year  ending  August  31st, 
1887,  and  return  this  coupon,  with  county 
treasurer's  receipt  thereon,  as  soon  as  paid, 
to  be  credited  on  current  account.  W.  J. 
Swain,  Com  ptroller. "  Indorsed  on  the  back : 
"Received  payment  of  this  coupon  from  tax 

collector  this  day  of  ,  188-. 

W.  J.  BuKK,  County  Treasurer,  Galveston 
County. "  N.  "Weekes,  the  tax  collector,  tes- 
tified that  warrants  were  drawn  upon  him 
in  favor  of  the  treasurer,  by  the  comptroller, 
in  the  form  of  coupons  as  shown  above;  that 
he  paid  two  of  them,  for  9662.50  each,  for 
the  year  ending  August  81, 1885,  in  cash,  to 
Mr.  Burk,  or  his  representative  on  his  order, 
and  that  be  receipted  for  them.  He  testified 
further  as  follows:  "Referring  now  to  those 
for  the  year  ending  August  31,  1886;  I  turned 
the  originals  into  the  comptroller's  office  in 
the  settlement  of  my  accounts.  I  received 
the  originals  from  treasurer  Burk.  They 
were  orders  on  me,  in  his  favor,  drawn  by 
the  comptroller.  One  was  settled  at  the  time, 
and  the  other  three  were  left  to  his  credit 
against  school  warrants.  I  paid  for  him  at 
his  request."  "These  were  for  the  year  end- 
ing August  31,  1886.  I  paid  the  money  on 
those  orders  to  said  Burk's  order.  Of  those 
for  the  year  ending  August  31,  1886,  three 
of  them  were  deposited  by  Burk  with  me,  as 
an  individual  matter  between  himself  and 
myself.  He  asked  me  to  take  them  and  hold 
them,  and  pay  the  school  warrants.  The 
fourth  coupon  for  that  year  (1886)  was 
brought  in  some  time  before  the  Ist  of  No- 
vember, and  it  was  charged  to  my  account. 
Mr.  McCarty  paid  It  at  my  request.  That 
was  satisfied  over  the  counter.  It  was  satis- 
fled  by  Mr.  MoCarty,  I  suppose.  I  knew 
nothing  about  that  personally,  but  did  after- 
wards. I  only  know  that  at  first  there  was 
a  debt  against  me  of  so  much  cash.  Three 
of  them  were  satisfied  by  means  of  warrants 
of  teachers.  I  presume  that  the  first  coupon 
for  that  year  ending  August  31,  1886,  was 
satisfied  either  in  cash  or  in  warrants  paid 
up  to  that  time."  "The other  three  were  left 
with  me  as  a  credit  against  his  warrant.  Just 
as  were  the  other  four  for  the  next  year  left 
subsequently.  Burk  receipted  the  coupons 
on  the  back,  in  the  blanks  provided  for  that 
purpose,  and  handed  them  over  to  me."  W. 
J.  Burk  testified  as  follows:  "The  circum- 
stances attending  the  coupons  for  the  year 
ending  August  31,  1886,  were:  Three  cou- 
pons were  paid  by  Mr.  Weekes  or  the  bank. 
The  other  one,  Mr.  Weekes  told  me,  was 
there  to  my  credit,  and  that  he  would  take  it 
and  cash  it;  but,  at  the  settlement  which  be 
made  with  the  county,  that  warrant  was  not 
settled  for,  and  no  account  of  it  given.  This 
was  one-fourth  of  the  apportionment  for  the 
year  ending  August  31, 1886."  The  defend- 
ant offered  to  prove  by  the  witness  Weekes 
"that  the  state  available  fund  for  the  year 
ending    August    81,    1887,    amounting   to 
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$2,256.26,  was  not  charged  to  Burk  as  county 
trisasiirer  or  otherwise,  by  the  collector,  until 
after  Burk's  successor  had  qualified,  nor  were 
the  taxes  collected  with  which  to  pay  the 
comptroller's  draft  (or  that  apportionment 
until  after  Burk's  term  of  office  bad  ended, 
and  bis  successor  bad  qualified;  also,  that  he 
did  not,  in  fact,  ever  pay  to  Burk  the  sums 
called  for  by  said  drafts,  but  that  be  received 
tbem  from  Burk  with  his  [Burk's]  receipts 
indorsed  thereon,  and  held  them  as  collateral 
security  for  advances  made  to  or  for  Burk  by 
Weekes  in  pursuance  of  a  private  ai-range- 
ment  between  them ;  that  Weekes  reimbursed 
himself  out  of  taxes  thereafter  collected,  and 
by  charging  Burk  in  January,  1887,  on  the 
collector's  books,  after  he  had  ceased  to  be 
treasurer,  with  the  amounts  of  the  drafts  or 
coupons  which  be  [Weekes]  retained  out  of 
taxes  collected  by  him.  and  in  the  latter  part 
of  January,  1887,  transmitted  the  coupons  to 
the  comptroller  as  credits  on  his  account  as 
collector;  that  the  taxes  were  not  collected 
with  which  to  pay  these  drafts  or  coupons 
until  after  Burk's  term  of  office  bad  expired. " 
The  court  excluded  the  evidence.  It  is  in- 
sisted that  it  was  wrongfully  excluded,  and 
that  it  should  have  been  admitted  "for  the 
purpose  of  explaining  and  contradicting  the 
said  undated  receipts  given  by  Burk,  copies 
of  which  are  annexed  to  the  comptroller's 
deposition,  and  to  show  that,  while  Burk  may 
have  used  the  drafts  as  security  for  loans,  yet 
the  same  were  not  paid  to  him,  nor  charged 
to  him  on  the  collector's  books,  nor  any  taxes 
collected  for  or  appropriated  to  the  paymeut 
of  the  drafts  so  deposited  with  Weekes  in  an 
unofficial  capacity,  until  long  after  Burk's 
term  of  office  had  ended,  and  that  such  charge 
or  payment  so  made  at  that  time  was  not  such 
payment  as  would  render  the  sureties  liable 
therefor;  that  is  to  say,  they  were  not  re- 
sponsible under  the  bond  for  any  payments 
made  Burk  after  be  had  ceased  to  be  treas- 
urer." 

If  the  collector  paid  to  Burk,  during  his 
term  of  office,  money,  or  if  lie,  at  his  request, 
paid  school  vouchers  that  were  drawn  against 
the  fund  during  Burk's  term  of  office,  and 
Burk  gave  him  receipts  therefor,  to  be  used 
In  bis  own  settlement  with  the  comptroller, 
the  fact  that  the  collector  had  not  then  re- 
ceived the  taxes,  nor  that  he  did  not  receive  all 
of  the  money  until  after  Burk's  term  of  office 
had  expired,  furnished  no  reasons  for  his  not 
reimbursing  himself  for  the  amounts  paid 
when  the  collections  were  subsequently  made. 
While  the  collector  was  not  required  by  the 
law  to  make  payments  upon  the  school  ap- 
portionment before  he  had  collected  the 
money  from  the  tax-payers,  it  still  did  not 
forbid  his  doing  so;  and  the  treasurer  can- 
not be  held  discharged  from  his  obligation  to 
account  for  the  money  simply  because  it  was 
advanced  to  him,  or  disbursed  for  proper 
purposes  by  the  collector,  after  it  was  due, 
but  in  advance  of  its  collection  from  the  tax- 
payers. The  evidence  rejected  did  not  tend 
to  show  that  Burk  had  used  the  drafts  as  se- 


curity for  loans.  It  does  not  matter  at  what 
time  money  paid  Burk  was  charged  to  him  on 
the  collector's  books. 

Appellant  complains  of  the  following 
charge  given  by  the  court:  "If  you  l)elieve 
from  the  evidence  thitt  Burk,  during  his 
term  of  office,  deli  vered  to  N.  Weekes,  state 
and  county  tax  collector,  the  coupons  for  the 
apportionment  for  the  year  ending  August 
31,  1886,  then  it  would  make  no  difference, 
as  to  tlie  liabilities  of  the  sureties  on  Burk's 
bond,  what  disposition  or  application  said 
Weekes  made  of  the  money  for  which  said 
coupons  were  drawn,  and  Burk  and  his  sure- 
ties would  be  liable  therefor."  It  is  com- 
plained that  this  charge  is  wrong,  "because 
it  made  the  liability  of  the  sureties  depend, 
not  upon  the  receipt  of  money  by  Burk.  but 
upon  the  delivery  by  him  to  the  collector  of 
receipts  or  vouchers.  In  other  words,  the 
possession  of  the  draft  or  ■  coupon,'  as  it  was 
called,  by  the  drawee,  was,  by  the  charge 
given,  made  conclusive  evidence  of  its  pay- 
ment by  him ;  or,  rather,  under  the  charge,  if 
Burk  delivered  it  up,  and  failed  to  get  the 
money  for  it,  still  his  sureties  would  be 
liable." 

Appellant  also  complains  of  the  court's 
giving  the  first  and  refusing  the  second  of 
the  following  charges.  The  charge  given  and 
objected  to  is  in  these  words:  "If  you  believe 
from  the  evidence  that,  before  the  expiration 
of  his  term  of  office,  Burk  delivered  the  cou- 
pons or  drafts  by  the  comptroller  in  favor  of 
Burk  as  county  treasurer,  on  the  state  tax 
collector  for  the  apportionment  of  the  year 
ending  August  31,  1887,  to  N.  Weekes,  col- 
lector of  state  and  county  taxes,  with  in- 
structions to  pay  warrants  which  were  pre- 
sented to  him,  (Weekes,)  which  had  been  ap- 
proved by  County  Judge  Austin,  then  it 
would  make  no  difference  as  to  the  liability 
of  the  sureties  whether  Weekes  had  in  his 
hands  funds  derived  from  state  taxes  with 
which  to  pay  such  coupons  at-  the  time  of 
such  delivery  or  not,  nor  whether  the  money 
itself  was  paid  into  Burk's  bands  or  not,  nor 
whether  Weekes  gave  Burk  credit  for  tlie 
amount  of  such  coupons  t>efore  or  after 
Burk'a  term  of  office  expired;  and  such  trans- 
action between  Weekes  and  Burk  would  b9 
equivalent  to  a  payment  of  such  amount  to 
Burk  as  county  treasurer,  and  he  and  the 
sureties  on  his  bond  would  be  liable  there- 
for." The  charge  requited  and  refused 
reads:  "If  the  jury  believe  from  the  evidence 
that  the  collector  did  not  pay  to  the  defend- 
ant Burk  $660.40,  the  amount  of  one  of  the 
coupons  representing  the  apportionment  for 
the  second  year,  or  that  ending  August  31, 
1886,  or  pay  school  warrants  therewith,  then 
you  will  credit  the  said  amount  of  $660.40 
against  the  amount  claimed  by  plaintiff." 
The  questions  raisM  by  these  charges  re- 
quire a  construction  of  the  statutes  above 
quoted  with  regard  to  the  effect  to  be  given 
to  the  certificate  showing  the  amount  ot 
school  fund  apportioned  by  the  board  of  edu- 
cation to  the  counties,  and  of  the  coupons  at- 
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tached  thereto  by  the  comptroller.  We  thtnk 
it  is  plain  that  it  is  the  "certificate"  signed 
by  the  governor  and  attested  by  the  secretary 
of  the  board  of  education,  and  then  sent  to 
the  county  treasurer,  that  becomes  the  repre- 
sentative of  the  fund  until  it  is  collected. 
The  law  requires  that  payments  to  the  treas- 
urer shall  be  indorsed  on  this  certificate,  and 
that,  "when  the  whole  amount  of  such  cer- 
tificate shall  have  been  paid,  the  county 
treasurer  shall  deliver  the  same  tu  the  col- 
lector, in  whose  hands  it  shall  be  a  voucher 
for  so  much  money  in  his  settlement  with 
the  comptroller."  If  the  surrender  of  this 
certificate,  made  under  the  circumstances  of 
this  Ciise,  had  been  tlie  issue,  the  charge  now 
complained  of,  that  it  made  "no  difference 
as  to  the  liability  of  the  sureties  on  Burk's 
bond  what  disposition  or  application  Weekes 
made  of  the  money,"  would  have  been 
proper,  because  such  delivery  of  the  certifi- 
cate, if  made  without  receiving  tlie  money, 
would  have  been  aviolrttion  of  the  undertak- 
ing in  the  bond  to  "safely  keep  and  faitliful- 
ly  disburse"  the  fund.  We  do  not  think, 
however,  that  such  dignity  or  effect  can  be 
properly  attached  to  the  "duplicate  receipts" 
that  the  law  requires  the  collector  to  give  to 
the  treasurer  "for  such  payments."  We  are 
not  able  to  attach  any  other  eCFect  to  what 
are  described  in  the  proceedings  in  this  case 
as  "coupons"  than  that  they  have  been 
adopted  by  the  comptroller  as  con  ven  lent  sul>- 
stitutes  for  the  receipts  prescribed  by  law. 
Tiiey  are  doubtless  useful  and  convenient  in 
practice,  and  may  very  well  serve  the  purposes 
intended  as  receipts.  We  see  no  objection  to 
their  being  so  used.  But  by  giving  to  them 
the  form  of  an  order  for  money,  and  attach- 
ing them  as  coupons  to  the  certificate,  they 
cannot  be  made  to  take  the  place  of  the 
certificate,  or  to  have  attached  to  them  the 
dignity  given  by  the  statute  to  it.  They  can 
only  be  used  as  substitutes  for  the  receipts 
required  by  the  law,  and  can  serve  no  other 
or  higher  purpose  than  would  the  receipts 
prescril)ed  by  law,  if  given.  It  is  not  diffi- 
cult to  conclude  that  the  statute  does  not  at- 
tach to  them  any  greater  dignity  than  usual- 
ly attaches  to  receipts.  When  given  they 
become  evidence  of  the  payment  of  the 
amounts  that  they  call  for,  but  by  no  means 
conclusive  evidence,  and  it  is  permissible,  as 
in  all  other  cases,  to  contradict  or  vary  their 
ettect  by  otlier  evidence.  Vie  think  the 
charge  complained  of  was  erroneous,  as  it 
gave  to  them  a  greater  dignity  than  the  law 
does. 

If,  however,  the  evidence  shows  that  the 
money  itself  came  to  the  hands  of  the  treas- 
urer, or  that  it  was  properly  disbursed,  by 
bis  authority,  in  the  payment  of  school  war- 
rants, the  charge,  though  erroneous,  would 
not  injure  the  defendant,  and  the  error 
should  be  disregarded  as  immaterial.  If,  on 
the  other  hand,  the  record  contains  any  evi- 
dence that  tends  to  show  that  the  treasurer 
did  not  himself,  or  through  an  authorized 
•gent,  receive  the  whole  of  the  fund,  either 


in  money  or  in  school  warrants,  that  the 
coupons  or  receipts  called  for,  there  would  be 
such  probability  that  the  verdict  may  Iiave 
been  influenced  by  the  erroneous  charge  as  to 
require  the  reversal  of  the  judgment.  The 
only  question,  in  this  aspect  of  the  case, 
arises  with  regard  to  the  payment  to  Burk  of 
the  coupon  for  9660.40,  representing  part  of 
the  apportionment  for  the  year  ending  Au- 
gust 1. 1886.  It  is  contended  by  appellant 
that  the  evidence  shows  that  that  coupon 
was  never  paid  to  Burk.  It  is  not  contended 
that  he  did  not  give  to  collector  Weekes  a 
receipt  for  it.  That  is  prima  facU  evidence, 
at  least,  of  its  payment  to  him.  Weekes,  as 
we  have  seen,  testified  that  all  four  of  the 
vouchers  for  that  year  were  paid  to  Burk. 
The  evidence  of  the  witness  is  not  as  clear 
on  the  subject  as  could  be  desired,' but  still  it 
supports  and  sustains  the  voucher.  Burk 
himself,  as  we  have  seen,  testified  on  the 
subject;  and  his  was  the  only  evidence  that 
it  is  contended  tends  to  disprove  the  payment 
of  the  money  to  him.  The  question  for  him 
to  meet  was,  did  the  collector  pay  to  him 
that  coupon?  If  he  did  not,  it  was  for  him 
to  say  that  he  did  not.  Instead  of  doing 
that,  his  only  testimony  on  the  point  was: 
"The  other  one  [the  coupon  in  question] 
Mr.  Weekes  told  me,  was  there  to  my  credit, 
and  that  he  would  take  it  and  cash  it;  but, 
at  the  settlement  which  he  made  with  the 
county,  that  warrant  was  not  settled  for, 
and  no  account  of  it  given."  The  settle- 
ment with  the  county  here  referred  to  was 
an  attempted  settlement  of  his  own  account 
after  the  witness  had  abandoned  the  country, 
without  having  settled  or  made  a  report. 
While  the  purpose  of  the  testimony  was.  no 
doubt,  to  cast  doubt  upon  or  to  deny  the  pay- 
ment by  the  collector  of  the  coupon,  it  does 
not  directly  nor  in  effect  do  so.  It  was  the 
proper  thing  for  the  witness  to  do,  and  not 
difllcult,  if  he  knew  the  fact,  for  him  to  say 
that  the  coupon  was  never  paid  to  him.  It 
may  have  been  paid  to  him,  and  still  not  be 
shown  in  thesetllementmadeof  his  accounts 
in  his  absence.  The  settlement  may  have 
been  incorrect,  without  proving,  or  tending  to 
prove,  that  the  money  was  not  paid  to  him. 
The  correctness  of  the  settlement  is  not  the 
issue  under  the  charges  in  question.  We 
conclude  that  the  court  did  not  commit  error 
in  giving  or  refusing  charges  on  the  subject 
for  which  the  cause  ought  to  be  reversed. 
We  think  that  the  evidence  shows  that 
Burk,  during  his  term  of  office,  voluntarily 
gave  to  the  collector  of  taxes  receipts  for  all 
of  the  available  school  fund  apportioned  to 
Galveston  county  by  the  board  of  education, 
and  that  the  amounts  were  either  paid  to  him 
in  money,  or  disbursed,  by  his  direction,  in 
the  payment  of  school  warrants  drawn 
against  the  fund. 

We  find  no  error  in  the  charge  of  the  court 
directing  interest  to  be  calculated  from  the 
date  that  Burk's  successor  qualified,  instead 
of  from  the  1st  day  of  the  next  succeeding 
January.    The  judgment  is  afBrmed^Q  I  p 
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Kempner  et  al.  v.  Galveston  Ooirirrr. 
(Supreme  Court  of  Texas.    March  11,  1890.) 

COUNTT  TkBASUBEBS — LIABILITIES— InSTKUCTIONS. 

1.  Where,  under  authority  from  the  county 
treasurer  to  the  county  tax  collector,  a  bank  oash- 
ier,  to  hold  and  disburse  the  county  funds,  the  lat- 
ter reports  the  oolleotion  of  county  funds  to  the 
former,  and  Klves  him  a  obedi  therefor,  and  re- 
ceives from  the  treasurer  a  receipt  and  the  check 
to  be  deposited  in  the  cashier's  hank  and  to  be 
paid  out  on  county  warrants,  the  treasurer  is 
oharfceable  with  the  money,  and  is  estopped  to 
deny  its  reoeipt  as  against  the  county. 

a.  Where  the  court,  at  defendants'  request,  in- 
structs the  jury  to  allow  them  all  credits  admitted 
by  the  petiUon,  and  the  latter  admits  mora  than 
are  found  by  an  auditor,  an  instruction  to  allow 
all  reported  by  the  auditor,  none  of  the  Utter  be- 
ing excepted  to,  is  unnecessary. 

Appeal  from  district  court,  Galveston 
county. 

MoLemore  A  Campb^l,  for  appellants. 
&eo.  Mason  and  B.  D.  Cavin,  Co.  Atty.,  for 
appellee. 

Gaines,  J.  This  is  the  second  appeal  In 
this  case.  Tlie  opinion  upon  the  former  ap- 
peal is  reported  in  78  Tex.  216,  11  S.  W. 
Rep.  188.  A  brief  statement  of  the  case 
will  assist  In  showing  the  questions  nuw  pre- 
sented for  our  determination. 

At  the  general  election  held  in  1884.  W.  J. 
Burk  was  elected  treasurer  of  Galveston 
county.  Within  the  time  prescribed  by  law, 
he  gave  the  bond  required  by  article  988  of 
the  Revised  Statutes  to  secure  the  perform- 
ance of  his  duties  as  such  treasurer.  In  May, 
1886,  one  of  the  sureties  upon  that  obliga- 
tion made  application  to  the  eoramissioners' 
eoart  to  be  relieved  of  further  liability  there- 
on; and  thereupon  Burk  executed  a  new  bond, 
with  appellants  as  his  sureties,  which  was 
approved  on  the  12th  day  of  that  month. 
This  suit  was  brought,  npon  the  latter  obli- 
gation, to  recover  of  appellants  damages  for 
moneys  and  securities,  belonging  to  the 
county,  alleged  to  have  been  received  by 
Burk  in  his  official  capacity,  and  alleged  not 
toiiHve  been  paid  or  properly  accounted  for. 
Since  the  reversal  of  the  judgment  upon  last 
apppal,  Burk  was  made  a  party  defendant, 
and  there  was  a  judgment  against  him  as 
well  as  his  sureties;  but  the  latter  only  have 
appealed.  It  is  alleged  in  the  petition  that 
Burk  failed  to  make  the  reports  required  of 
him  by  law,  and  that  on  this  account  it  was 
Impossible  to  state  speciBcally  the  date  and 
amount  of  each  payment  made  to  him;  but 
it  was  averred  that  at  the  time  of  the  execu- 
tion of  the  bond  sued  on  he  had  on  hand 
132,470.07  of  the  county  funds,  and  that  sub- 
sequent to  that  date,  and  during  his  term  of 
office,  be  received,  in  the  aggregate,  the 
further  sum  of  $114,019.85.  All  these  were 
alleged  to  be  moneys  not  belonging  to  the 
available  school  fund.  There  were  also  al- 
legations by  which  it  was  sought  to  charge 
the  defendants  with  certain  securities  be- 
longing to  the  permanent  school  fund,  but 
that  branch  of  the  case  would  not  be  consid- 
ered in  determining  this  appeal.    It  was  ad- 


mitted in  the  petition  that  Burk  was  entitled 
to  credits  amounting  to  $135,668.76.  During 
the  course  of  the  proci-edings  the  court  ap- 
pointed an  auditor  to  state  the  account  be- 
tween Burk  and  the  county.  The  auditor 
heard  the  evidence,  and  filed  a  report  con- 
taining an  account  stated  in  accordance  with 
the  order  of  the  court.  The  debits  and  cred- 
its shown  by  the  report  corresponded  approx- 
imately witli  those  alleged  in  the  petition, 
except  as  to  the  bonds  belonging  to  the  per- 
manent school  fund.  It  was  partially  item- 
ized. The  plaintifF  excepted  to  so  much  of 
the  report  as  refused  to  charge  Burk  with 
the  value  of  these  bonds,  and  to  an  item  of 
$126  not  charged  as  a  debit  by  the  auditor. 
Debits  in  the  report  amounting  to  more  ttian 
8100,000  were  excepted  to  by  defendants. 
The  case  was  submitted  to  a  jury;  and  the 
contention  upon  the  trial  seems  to  have  been 
mainly  concerning  certain  sums  of  money 
claimed  to  have  been  received  by  Burk  from 
N.  Weekes,  the  tax  collector  of  the  county, 
during  Burk's  term  as  treasurer.  For  the 
plaintifT,  Weekes  testified,  InefTect,  that  ap- 
pellants were  directors  of  the  Island  City 
Savings  Bank,  and  that  he  was  the  cashier, 
and  that  appellants  became  sureties  on  Burk's 
second  bond  with  the  understanding  that  he 
was  to  keep  his  account  with  that  bank. 
Witness  also  testified  that  there  was  an  un- 
derstanding between  him  and  Burk  that  he 
was  to  take  control  of  the  money  coming  to 
Burk  as  treasurer,  and  to  pay  itont  on  such 
warrants  as  were  approved  by  Burk,  and 
that,  in  pursuance  of  such  understanding,  he 
paid  off  the  warrants  as  they  were  presented, 
holding  them  as  so  much  cash  against  Burk; 
that  he  would  then  give  Burk  a  check  on  the 
bank  for  the  amounts  which  had  been  col- 
lected by  him,  due  the  county,  and  that  Burk 
would  transfer  the  check  to  him  by  indorse- 
ment, and  receipt  to  him  for  the  fund.  Among 
the  suras  for  which  a  check  was  so  given, 
and  for  which  Burk  so  receipted,  was  one  of 
$18,413.23,  of  the  date  of  the  16th  of  June. 
1886. 

The  first  assignment  of  error  In  appellant's 
brief  relates  to  this  item  of  alleged  indebted- 
ness. At  the  request  of  plaintiff's  counsel  the 
court  gave  to  the  jury  the  following  charge: 
"If  you  believe  from  the  evidence  that  N. 
Weekes,  under  instructions  from  the  defend- 
ant Burk,  paid  county  warrants  and  obliga- 
tions to  the  amount  of  $18,413.23,  and  that 
on  June  16,  1886,  the  said  Weekes  gave  said 
Burk  as  county  treasurer  the  check  of  said 
Weekes  as  tax  collector,  drawn  upon  the 
Island  City  Savings  Bank,  for  said  amount  of 
$1^,413.23,  and  that  said  Burk  indorsed  said 
check,  and  returned  the  same  to  said  Weekes, 
and  gave  said  Weekes  his  receipt  for  said 
amount,  and  that  defendants  are  allowed 
credit  in  this  suit  for  the  amount  of  said 
warrants  and  obligations,  to-wit,  $18,413.23, 
then  you  are  charged  that  that  was  a  good 
and  lawful  payment  of  that  much  money  to 
said  Burk  as  county  treasurer. "  On  the  oth- 
er hand,  the  court  refused  to  give  the  follow- 
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ing  counter-charge  asked  by  counsel  for  the 
d^endants:  "The  jury  are  charged  that  one 
of  the  items  of  the  account  of  the  county  of 
Galveston,  plaintiff,  is  a  claim  for  $18,413.23, 
which  is  said  to  have  been  paid  to  defendant 
Burlc  on  June  16, 1886,  and  this  amount  con- 
stitutes  part  of  the  account  as  sued  for  in 
this  proceeding,  and,  if  the  jury  find  from  the 
evidence  that  the  said  amount  of  918,413.23 
was  not  paid  to  Burk  in  any  manner,  then 
the  Jury  will  find  for  the  defendants;  and  in 
this  connection  the  jury  are  charged  that  this 
item  of  918,413.23  cannot  be  sustained  as  a 
charge  by  the  evidence  that  county  warrants 
were  turned  over  to  that  amount  by  N. 
Weekes  in  his  settlement  with  the  county 
commissioner's  court  of  Galveston  county,  as 
testified  to  in  this  case,  as  made  after  No- 
vember SO,  1886. "  The  giving  of  the  charge 
requested  by  plaintifT,  and  the  refusal  of  that 
requested  by  defendants,  are  both  complained 
of  in  the  assignment  mentioned.  In  support 
of  the  assignment,  it  is  insisted,  in  the  Brst 
place,  that  the  charge  given  was  erroneous 
"because  there  was  no  evidence  that  Weelces 
paid  warrants  and  obligations  to  the  extent 
mentioned  under  instructions  from  Burk." 
This  is  not  supported  by  the  record.  Weekes 
himself  testified  that  "tlie  understanding 
was  that  he  [Burk]  was  not  to  check  the 
money  out  of  the  bank;  but  he  put  it  to  his 
credit  as  county  treasurer  in  the  bank,  and 
it  was  to  be  paid  out  on  county  warrants  and 
other  vouchers  drawn  against  him  as  county 
treasurer."  It  is  further  contended  that,  al- 
though Weekes  may  have  given  Burk  a  check 
for  the  sum  named  In  the  charge,  and  Burk 
may  have  given  him  a  receipt  therefor,  no 
money  having  actually  passed  between  the 
parties  at  the  time,  there  was  no  payment. 
It  is  also  insisted  that,  since  the  petition 
charges  that  Burk  received  the  money,  and 
seeks  to  hold  him  responsible  only  on  that 
ground,  unless  it  was  actually  paid  to  him  by 
Weekes,  it  cannot  be  charged  to  him  in  this 
action ;  and  it  is  also  claimed  that,  although 
Buiic  has  received  credit  on  the  books  of  the 
county  for  this  money,  yet  he  should  not  be 
charged  with  it.  But  we  cannot  agree  that 
such  is  the  law.  It  may  be  that  it  was  not 
contemplated  that  a  county  treasurer  should 
discharge  the  functions  of  bis  office  through 
an  agent,  and,  least  of  all,  that  he  should  in- 
trust the  keeping  and  disbursement  of  the 
funds  committed  to  him  to  an<ither  officer, 
through  whom  the  bulk  of  the  moneys  belong- 
ing to  the  county  were  to  be  received.  But 
we  think  that,  if  there  was  any  impropriety 
in  the  ai-rangement,  neither  Burk  nor  his 
sureties  are  In  any  position  to  claim  immu- 
nity from  its  consequences.  They  should  not 
be  permitted  to  take  advantage  of  the  wrong, 
if  wrong  it  were.  The  testimony  leaves  no 
doubt  of  the  fact  that  Burk  made  Weekes  his 
agent  for  the  safe-keeping,  in  part  at  least, 
of  the  county  funds.  Indeed,  this  seems  to 
have  been  the  condition  upon  which  the  ap- 
pellants became  sureties  upon  the  bond.  We 
io  not  say  that  an  authority  given  by  Burk 


to  Weekes  to  bold  and  disburse  the  funds 
would  alone  render  Burk  and  his  sureties 
liable  for  all  money  belonging  to  the  county 
which  came  into  Weekes'  hands  as  tax-col- 
lector; but  we  do  say  that  when,  in  pursu- 
ance of  such  authority,  Weekes  reported  the 
collection  of  money  to  Burk,  and  gave  him  a 
check  therefor,  and  Burk  gave  him  a  formal 
receipt  for  the  amount,  and  transferred  to 
him  the  check,  Burk  should  be  held  chtirgea- 
ble  with  the  money,  and  should  be  precluded 
from  denying  its  receipt.  Under  the  agree- 
ment which  existed  between  tlie  two,  when- 
ever Burk  gave  Weekes  a  receipt  for  money, 
when  no  money  in  fact  passed,  Weekes  should 
be  considered  as  holding  the  fund  as  the 
agent  of  Burk.  We  think  it  follows  from 
what  has  been  said  that  the  charge  given  by 
the  court  at  the  request  of  counsel  for  appel- 
lee was  not  erroneous.  We  think  it  substan- 
tially in  accordance  with  the  charge,  which 
was  held  correct  upon  the  former  appeal,  and 
in  accordance  with  the  principles  announced 
In  Burk  v.  Galveston  Co.,  ante,  455,  (decided 
on  a  former  day  of  this  term.)  It  follows 
also  that  the  charge  requested  by  appellants 
was  properly  refused.  If  the  intention  was 
to  have  the  jury  instructed  that  Burk  could 
not  be  charged  with  the  818,413.23  unless 
the  money  whs  actually  paid  into  his  band,  it 
was  clearly  erroneous.  Viewed  in  its  least 
objectionable  light,  it  was  calculated  to  mis- 
lead the  jury  upon  tbe  question  of  the  actual 
payment  of  the  money. 

The  second  assignment  of  error  is  as  fol- 
lows: "  The  court  erred  in  refusing  to  give 
the  charge  and  charges  asked  by  counsel  for 
defendants,  wherein  it  was  asked  that  the 
jury  be  instructed  as  to  the  issues  between 
the  plaintiffs  and  defendants  over  the  several 
items  of  charges  against  the  defendant  Burk 
as  stated  in  the  account  of  the  auditor,  be- 
cause the  matter  of  accounting  between  tlie 
piaintifl!  and  defendants  had  been  referred  to 
an  auditor,  and  the  auditor's  report  was  con- 
clusive except  as  to  matters  put  in  issue  by 
exceptions  to  the  report.  The  plHintiff  was 
bound,  and  so  were  the  defendants,  by  the 
items  not  excepted  to,  and  the  only  issue  was 
upon  and  under  tlie  exceptions ;  and  it  was 
error  in  the  court  to  ignore  the  auditor's  re- 
port, and  allow  the  jury  to  arrive  at  a  verdict 
on  issues  entirely  foreign  to  the  issues,  made 
over  exceptions  to  tlie  auditor's  report."  It 
is  doubtful  whether  the  assignment  is  suffi- 
ciently specific  to  demand  consideration.  But 
we  find  in  the  record  a  special  instruction  re- 
quested by  defendants  and  refused  by  the 
court,  which  presents  the  question  suggested 
in  the  assignment.  It  is  as  follows:  "The 
jury  are  charged  that  the  plaintiff,  by  its 
counsel,  has  undertaken  to  establish  by  the 
evidence  the  several  items  of  account  as  found 
by  the  auditor  against  the  defendant  Burk, 
and  the  defendants,  by  their  counsel,  have 
undertaken  to  disprove  certain  items  of  ac- 
count as  found  by  the  auditor;  and  it  is  the 
duty  of  the  jury  to  determine  from  the  evi. 
denue  whetlier  tbe  plaintifTs  have  established 
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to  their  satisfiiction  the  correctness  of  the 
items  as  found  by  the  auditor,  or  whether,  on 
the  contrary,  the  defendants  have  disproved 
the  correctness  of  any  item  or  items  of  ac- 
count as  found  by  the  auditor;  and  accord- 
ing to  such  result  the  jury  should  find  their 
verdict  on  the  account  sued  on."  In  Dwyer 
V.  Kalteyer,  68  Tex.  554,  5  S.  W.  Rep.  75, 
it  is  said':  "The  purpose  of  the  appointment 
[of  an  auditor]  is  to  liave  an  account  so  made 
up  that  the  undisputed  items  upon  either  side 
may  be  eliminated  from  the  contest,  and  the 
issues  thereby  narrowed  to  tlie  points  actu- 
ally in  dispute."  The  items  of  an  account 
in  an  auditor's  report  not  excepted  to  by 
either  party  are  conclusive;  but,  as  to  such 
as  are  excepted  to,  the  report  is  without  ef- 
fect. Dwyer  v.  Kalteyer,  supra,  and  cases 
there  cited.  Upon  the  trial  of  this  case  the 
plaintift  introduced  in  evidence  the  debits  in 
Burk's  account  as  found  by  the  auditor,  to 
which  no  exception  had  been  taken,  and  also 
all  the  credits ;  none  of  the  latter  having  been 
excepted  to.  No  other  part  of  the  report 
was  before  the  jury.  Under  this  state  of  the 
case  the  court  could  properly  have  given  two 
instructions  upon  the  auditor's  report,  and 
upon  request  should  have  given  them.  One 
was  that  the  jury  should  take  the  items  of 
debit  in  the  account  which  had  not  been  ex- 
cepted to,  and  had  been  read  in  evidence,  as 
conclusive;  the  other,  that  they  should  allow 
all  credits  reported  by  the  auditor.  The 
omission  of  the  llrst,  obviously,  did  not  harm 
appellants;  and  the  second  was  rendered  un- 
necessary by  a  special  charge,  given  at  their 
request,  which  directed  the  jury  to  allow  all 
credits  admitted  in  the  petition.  The  sum 
of  the  credits  admitted  in  the  petition  ex- 
ceeded by  a  small  amount  the  sum  of  the 
credits  found  by  the  auditor.  The  court,  in 
its  general  charge,  left  the  Issues  of  fact,  as 
to  tlie  disputed  items  in  the  account  reported 
by  the  auditor,  to  be  determined  by  the  evi- 
dence adduced  upon  the  trial,  without  re- 
spect to  the  auditor's  report,  as  it  should  have 
done. 

The  third  assignment  of  error  is  as  follows: 
"The  verdict  of  the  jury  was  contrary  to  the 
evidence  in  this:  that  the  defendants  were 
Allowed  in  the  pleadings  of  plaintiiT,  and  in 
fact  on  the  trial,  a  credit  of  8135,688.26,  for 
moneys  properly  paid  out  as  received,  and  the 
evidence  on  the  trial  failed  to  show  the  re- 
ceipt by  defendant  Burk  of  said  amount  from 
any  and  all  sources  for  which  said  Burk  and 
bis  sureties  were  liable  in  an  accounting  with 
the  plaintiff  the  county  of  Galveston:  and  the 
court  erred  in  not  granting  a  new  trial  on  the 
grounds  stated  in  the  motion  tlierefor,  to  the 
effect  *  tliat  the  verdict  of  the  jury  was  not 
supported  by  the  evidence.'  And  the  verdict 
of  the  jury  was  contrary  to  the  law  as  given 
in  charge  and  the  evidence  applicable,  be- 
cause the  evidence  was  that  after  April,  1886, 
the  tax  collector,  Weekes,  did  not  have  money 
to  his  credit  suflBcient  to  meet  the  checks 
drawn  by  him  and  delivered  to  Burk,  and 
Burk  returned  to  him  (Weekes)  as  an  ordin- 


ary })erson,  and  not  as  cashier  of  any  1  snk. 
And  for  this  the  court'below  erred  in  not  set- 
ting aside  the  verdict."  We  think  there  was 
evidence  before  the  jury  sufBcient  to  show 
that  Burk  was  properly  chargeable  with  the 
receipt  of  moneys  in  an  amount  sufficient  to 
warrant  the  verdict,  after  deducting  the  ad- 
mitted credits.  The  assignment  does  not 
point  out  anyspeciScsum  with  which  he  was 
improperly  charged.  The  contention  that, 
when  Weekes  gave  him  the  checks,  he  did  not 
have  on  hand  money  to  his  credit  in  tlie  re- 
spective banks  sufficient  to  meet  them,  is  not 
supported  by  the  record.  In  course  of  his 
examination,  in  answer  to  the  directquestion, 
"  Did  you  have  funds  in  thebank  at  the  time?" 
he  answered:  "When  I  drew  those  several 
checks,  at  the  time  of  the  respective  payments, 
I  had  money  sufficient  in  the  banks  to  meet 
those  checks  when  I  delivered  them  to  Mr. 
Burk."  It  may  be  inferred  that  when  the 
checks  were  given,  he  had  paid  some  of  the 
county's  obligations,  vouchers  for  which  were 
presented  to  the  coramission'jrs'  court,  and 
assisted  in  making  up  the  sum  of  the  credits 
allowed  in  the  petition.  But  we  apprehend 
that  a  payment  of  the  warrants,  under  such 
circumstances  shown,  made  no  difference  in 
the  liability  of  the  obligors  on  Burk's  bond. 
It  is  alleged  in  the  statement  under  the  assign- 
ment we  are  considering,  and  it  is  urged  in 
argument,  that,  of  the  vouchers  Weekes 
claims  to  have  paid  off  with  the  money  for 
which  Burk  gave  him  receipts,  a  number,  call- 
ing in  the  aggregate  for  the  sum  of  #4,600, 
were  disallowed  by  the  commissioners'  court. 
Of  these,  according  to  the  testimony  of  the 
county  judge,  "some  thirty-seven  hundred 
odd  dollars"  were  "individual  checks  that  Mr. 
Burk  bad  drawn,  purporting  to  have  been 
drawn  as  his  commissions  as  county  treas- 
urer." The  witness  further  said:  "These 
commissions  we  had  already  allowed,  and  be 
had  gotten  credit  for  them  in  his  report" 
Three  hundred  dollars  were  in  checks  given 
the  county  judge  in  payment  of  his  salary. 
The  warrants  for  this  part  of  the  judge's 
salary  were  allowed  Burk  as  a  credit;  and  the 
checks,  being  no  more  than  evidence  of  a  re> 
ceipt  of  the  money,  could  not  have  been  al- 
lowed again.  It  Is  clear  that  Burk  was  prop- 
erly chargeable  with  the  money  represented 
by  these  checks,  and  that  the  commissioners* 
court  properly  refilsed  him  the  double  allow- 
ance of  commissions,  and  double  oredit  for 
the  amount  paid  on  the  county  judge's  aalaty. 
There  were  some  items,  of  less  amounts,  of  a 
like  character,  disallowed,  and  some  others 
that  were  not  clearly  explained;  but  we  are 
of  opinion  that  it  was  not  incumbent  upon 
the  county  to  furnish  the  explanation.  We 
think  that  Burk,  having  constituted  Weekes 
his  agent  to  keep  the  money,  and  having  re- 
ceipted Weekes  for  it,  and  given  liim  control 
over  it,  became  responsible  for  it,  and  that, 
if  Weekes  misapplied  any  part  of  it,  that  was 
a  matter  between  him  and  Weekes,  and  not 
between  Weekes  and  the  county.  That  an 
arrangement  by  which  Weekes  was  put  la 
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control  of  the  county  money  for  the  treasurer, 
and  was  charf^ed  with  its  diabiirsement,  ren- 
dered Burk  liable  to  account  to  the  county  for 
it,  was.  in  effect,  decided  in  the  case  of  Burk 
V.  Galveston  CJo.,  supra.  We  find  no  error 
in  the  judgment,  and  it  is  affirmed. 


TsxAS  &  P.  By.  Co.  o.  Johnson. 

(Supreme  Court  of  Texas.    March  7, 1890.) 

Bahjwas  Cokpaxies — Rbceivbbs — iKJCalES  TO 
Ehplotes. 

1.  Where,  Id  an  action  against  a  railroad  com- 
pany for  personal  Injuries,  the  complaint  alleges 
that  plalntlit  was  in  the  employ  of  the  receiver  of 
the  road,  and  the  answer  sets  up  the  disctiarge  of 
the  receiver  and  redelivery  of  the  property  to  de- 
fendant, and  it  is  admitted  that  during  the  receiv- 
ership all  earnings,  after  paying  operating  expens- 
es, were  applied  to  Improvements  on  the  road,  to 
an  amount  greater  than  that  soughtto  be  recovered 
by  plalntifF,  the  pleadings  and  proof  properly  pre- 
sent the  question  whether  defendant  is  liable  if 
the  accident  occnrred  under  saoh  circumstances  as 
would  entitle  plaintiff  to  payment  out  of  the  earn- 
ings of  the  road  had  he  recovered  judgment  pend- 
ing the  receivership. 

a.  Where  the  receiver  has  been  discharged  by 
the  oourt  appointing  him,  and  the  property  re- 
turned to  defendant,  the  jurisdiction  of  the  oourt 
Is  ended;  and  an  order.  In  such  decree,  that  the 
property  shall  be  relieved  from  any  liability  on 
claims  not  established  by  Intervention  in  the  suit 
in  which  recover  was  appointed,  does  not  affect 
defendant's  liability  for  injuries  to  plaintiff  aris- 
ing from  the  receiver's  negligence,  where  it  has 
received  In  improvements  earnings  out  of  which 

SlalntiJt  was  entitled  to  have  such  damages  paid, 
lough  his  claim  is  not  estabUsbed  by  such  inter- 
Tentlon. 

8.  Tlie  court  has  no  power  to  reqnlre  in  such 
decree  that  dalma  mnst  lie  established  by  inter- 
vention within  a  given  time,  where  tliat  period  is 
not  long  enough  to  constitute  an  equitable  bar, 
since  such  order  is  an  infrinmment  of  the  power 
to  fix  tlie  limitation  of  actions,  wtiioh  Is  vested 
•olely  in  tlie  legislative  branch  of  the  government. 

4.  Where  plaihtill  was  i^jnred  by  the  derailing 
of  his  locomotive  at  a  switch  which  was  defective, 
in  that  the  spring  was  not  strong  enough  to  throw 
the  point  of  the  switch  against  the  rail,  and  keep  it 
there,  when  the  position  of  the  lever  indicated  that 
this  was  the  position  of  the  switch,  and  that  it 
was  mUTc  to  pass  it,  an  Instruction  that  the  injury 
was  due  to  the  negligence  of  fellow-servants,  in 
sot  pladng  the  rails  in  a  proper  position  by  the  nn- 
naoal  means  of  a  maul  or  aze,  is  properly  refused. 

6.  It  is  proper  to  refuse  to  charge  that  plaintiff 
oonld  not  recover  on  account  of  any  defect  In  the 
lirakee  Of  the  oar  derailed,  where  there  is  evidence 
that,  had  muA  brakes  been  in  good  order,  the  train 
night  tiave  tteen  stopped  ttef ore  plaintiil  was  in- 
jured notwithstanding  the  defective  switch. 

C  A  verdict  for  plaintiff,  an  engineer,  of  $15,- 
000  is  not  excessive,  in  view  of  the  facts  that  tie- 
fore  tlie  injury,  which  completely  incapacitated 
blm  from  lalior,  and  rendered  him  deaf,  he  was  in 
good  health,  but  S4  years  old,  and  earning  from 
|lS6  to  $195  a  month. 

Appeal  from  district  conrt,  Marlon  county. 
F.  U.  Prendergwst,  for  appellant.     C.  A. 
Culbertion,  for  appellee. 

Stattok,  C.  J.  From  December  16, 1885, 
until  October  31,  1888,  the  Texas  &  Faciflo 
Railway  was  In  the  hands  of,  and  operated 
by,  John  C.  Brown,  as  receiver  appointed  by 
the  circuit  court  of  the  United  States  sitting 
in  the  eastern  district  of  Louisiana.  Appel- 
lee bronght  this  action  against  the  receiver 
sn  September  14, 1888,  to  recover  damages 


for  an  injury  alleged  to  have  been  received  by 
him,  through  the  negligence  of  the  receiver, 
on  January  31,  1888.  Being  advised  that 
the  receiver  had  been  discharged,  on  Decem- 
ber 17,  1888,  appellee  caused  the  railway 
company  to  be  made  a  defendant.  There 
was  a  trial  which  resulted  in  a  judgment  in 
favor  of  the  receiver,  bat  appellee  recovered  a 
judgment  against  appellant  for  $15,000.  The 
Texas  &  Pacific  Bail  way  Company  answered 
that  the  road  was  in  the  exclusive  manage- 
ment and  control  of  John  C.  Brown,  as  re- 
ceiver, appointed  by  the  United  States  circuit 
court. for  the  eastern  district  of  Louisiana,  at 
the  time  plaintiff  was  injured;  that  when  the 
receiver  was  discharged  the  property  was 
turned  over  to  defendant  by  virtue  of  a  de- 
cree of  the  court  that  appointed  the  receiver, 
and  by  said  decree  the  property  was  made  lia- 
ble only  (1)  for  all  traffic  liabilities  due  con- 
necting lines;  (2)  for  all  contracts  made  by 
the  receiver;  (3)  for  all  judgments  which 
may  !»  rendered  in  favor  of  persons  inter- 
ested in  the  cause  where  the  receiver  was  ap- 
pointed before  February  1,  1889.  and  free 
from  all  other  demands  or  claims;  and  that 
the  cause  should  l)e  dismissed.  Defendant 
further  answered  that  plaintiff  assumed  the 
risk  of  the  injury  he  received. 

The  record  shows  that  on  or  l>efore  May 
16,  1888,  the  receiver  made  known  to  the 
court  that  appointed  him  that  the  objects  and 
purposes  contemplated  in  the  several  pro- 
ceedings under  which  he  was  appointed  had 
been  practically  accomplished ;  that  the  par- 
ties in  interest  so  agreed,  and,  after  settle- 
ment with  him,  and  the  payment  of  costs 
and  other  liabilitieSf  or  provision  therefor 
made,  that  he  should  be  discharged,  and  the 
causes  dismissed.  The  agreements  of  the 
several  parties  to  this  effect  are  stated  to 
have  been  made  exhibits  to  receiver's  peti- 
tion for  discharge,  which  stated  that  his  ac- 
counts to  the  Ist  of  May  were  in  condition 
for  settlement,  which  be  asked.  He  further 
stated  that  he  had  an  agreement  with  the  re- 
organization committee  as  to  his  compensa- 
tion, and  prayed  that  he  be  permitted  to  "turn 
over  to  the  proper  officer  of  the  Texas  &  Fa- 
ciflc  Bailway  Company"  the  property  in  his 
hands,  but  made  known  to  the  court  that 
there  were  unsettled  claims,  growing  out  of 
his  conduct  of  the  business,  against  which 
he  asked  protection.  On  May  16,  1888,  the 
petition  was  acted  upon  by  the  court,  which, 
after  directing  a  settlement  to  June  Isti  stated 
that  "in  the  mean  time  the  receiver  will  con- 
tinue to  hold  the  property  under  the  orders 
of  the  court  until  the  1st  of  June,  1888,  at 
which  time,  if  this  order  is  not  vacated,  the 
railway  and  its  property  may  be  operated  by 
the  corporation  under  such  orders  as  may  lie 
made  by  the  court  from  time  to  time,  and 
under  the  supervision  and  control  of  the  re- 
ceiver, to  the  end  that  the  property  shall  not 
pass  Ijieyond  the  control  of  the  orders  of  the 
court,  nor  of  the  receiver,  until  the  account- 
ing takes  place  with  the  receiver,  and  until 
be  is  fully  protected  by  the  corporation  for 
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causes  of  action  originating  against  him  and 
against  the  property  pending  the  receiver- 
ship." On  or  before  October  26,  1888.  the 
receiver,  reciting  the  former  orders,  and 
stating  that  hia  accounts  had  been  examined 
and  approved,  stated  tliat  "no  formal  deliv- 
ery  of  the  road  and  property  in  his  liands 
bad  been  made  to  said  railway  company,  and 
petitioner  now  aska  that  he  be  allowed  for- 
mally to  deliver  all  property  and  funds  in  his 
hands  as  such  receiver  to  said  railway  com- 
pany, and  that  he  be  allowed  to  account  to 
said  company  according  to  bis  account  Bled 
up  to  the  1st  of  June,  and  for  all  receipts  and 
expenditure  by  him  received  and  made  since 
the  1st  of  June.  He  has  carried  over  to  the 
present  books  of  the  company  the  cash  bal- 
ance, and  all  other  balances  of  property  and 
assets,  as  found  in  bis  hands  by  his  report  to 
the  Ist  of  June  aforesaid,  and  he  is  now  the 
president  of  said  railway  company,  and  after 
his  discharge  will  be  in  possession  of  all  said 
company's  road,  property,  and  funds  as  such 
for  said  company.  Wherefore  he  asks  that 
be  be  discharged  from  his  said  receivership, 
and  that  his  bond  as  receiver  be  vacated  and 
annulled  on  payment  of  all  costs  legally  tax- 
able. But  he  asks  the  court  to  make  such 
orders  as  will  charge  the  property  so  turned 
over  in  the  hands  of  said  railway  company 
and  its  assigns  with  all  liability  for  which 
ne  as  receiver  is  or  might  be  held  person- 
ally liable."  He  further  stated  that  his 
compensation  had  been  agreed  upon  and  set- 
tled to  the  Slst  of  October,  "at  which  time 
he  asks  that  his  discharge  take  effect. "  This 
petition  was  acted  upon  by  the  court  on  Oc- 
tober 24,  1888,  when  the  following  order  was 
entered:  "On  consideration  of  the  foregoing 
petition,  it  is  now  ordered,  adjudged,  and  de- 
creed that  the  prayer  of  the  same  be  granted, 
and,  accordingly,  that  John  C.  Brown,  re- 
ceiver of  the  property  of  the  Texas  &  Pacific 
Railway  in  the  above-entitled  causes,  be,  and 
he  is  hereby,  directed  to  make  delivery  unto 
said  Texas  &  Pacific  Bail  way  (Company  of  all 
property,  funds,  and  assets  in  his  hands  as 
such  receiver,  and  that  he  be  directed  to  ac- 
count to  said  company  according  to  his  ac- 
count filed  and  approved  up  to  June  1, 1888, 
and  for  all  receipts  and  expenditures  by  him 
received  and  made  since  the  said  1st  June, 
1888.  Such  delivery  will  be  made  as  of  Oc- 
tober 81.  1888.  It  is  further  ordered  that 
said  receiver  be  finally  discharged  on  said 
Slst  October,  1888,  from  his  receivership,  on 
payment  of  all  costs  legally  taxed,  and  that 
thereupon  his  bond  be  vacated  and  canceled. 
It  is  further  ordered  that  said  property,  nev- 
ertheless, shall  be  delivered  to  and  received  by 
the  Texas  &  Pacific  Railway  Company  sub- 
ject to  and  charged  with  all  traffic  liabilities 
due  to  connecting  lines,  and  all  contracts  for 
which  said  recei  ver  is  or  might  be  held,  made, 
or  in  any  way  was,  liable,  and  subject,  also, 
to  any  and  all  Judgments  which  have  hereto- 
fore been  rendered  in  favor  of  interveners  in 
this  case,  and  which  have  not  been  paid,  as 
well  as  to  such  judgments  as  may  be  hereaft- 


er rendered  by  the  court  in  favor  of  inter- 
venors,  while  it  retains  the  cases  for  these 
determinations  on  interventions  now  pend- 
ing, or  which  may  be  filed  prior  to  Febru- 
ary, 1889,  and  upon  the  condition  that  such 
liabilities  and  obligations  of  the  receiver, 
when  so  recognized  and  adjudged,  may  be  en- 
forced against  said  property  in  the  hands  of 
said  company,  or  its  assigns,  to  the  same  ex- 
tent that  they  could  have  been  enforced  if 
said  property  had  not  been  surrendered  into 
the  possession  of  said  company,  and  was  still 
in  the  hands  of  the  court,  and  with  the  fur- 
ther condition  that  the  court  may,  if  needful 
for  the  protection  of  the  receiver's  obligation 
and  liabilities  recognized  by  this  court,  re- 
sume possession  of  said  property.  The  bills 
in  this  cause  will  be  retained  for  the  purpose 
of  investigating  such  liabilities  and  obliga- 
tions, and  for  such  other  purposes  as  may 
seem  needful.  It  is  ordered  that  all  claims 
against  the  receiver,  as  such,  up  to  said  Slst 
October,  1888.  be  presented  and  prosecuted 
by  intervention  prior  to  February  1,  1889, 
and,  if  not  so  presented  liy  that  date,  that 
the  same  l>e  barred,  and  shall  not  be  a  charge 
on  the  property  of  said  company.  It  is  fur- 
ther ordered  that  said  receiver  advertise  in  a 
daily  newspaper  in  New  Orleans  and  in  Dal- 
las the  fact  of  his  discharge,  and  a  notice  to 
said  claimants  to  make  claim  within  the  time 
aforesaid,  to- wit,  before  the  1st  of  February, 
1889,  and  that  he  post  a  printed  notice  of 
similar  purport  in  the  station-houses  of  said 
railway. " 

It  appears  from  the  testimony  of  the  re- 
ceiver that  in  the  autnmn  of  1885  the  com- 
pany became  satisfied  that  it  could  not  longer 
continue  to  pay  interest  on  its  tionded  debt 
without  first  expending  a  large  sum  of  money 
in  renewal  of  tracks,  raising  foadway,  widen- 
ing cut»  and  embankments,  putting  in  new 
cross-ties,  purchasing  rolling  stock,  and  mo- 
tive power,  and  the  renewal  of  bridges,  and 
other  like  improvements.  To  ascertain  what 
should  be  done,  the  directors  appointed  a  com- 
mittee, who,  with  experts,  were  directed  to 
examine  into  the  condition  of  the  roail,  and 
report  that,  as  well  as  the  sura  necessary  to 
place  the  road  in  good  condition.  The  restilt 
of  that  report  was  a  determination  to  cease  to 
pay  interest,  and  to  place  the  road  in  the 
hands  of  a  receiver,  which  was  done;  it  being 
thought,  however,  that  the  road  would  prob- 
ably have  to  be  sold  to  satisl^  mortgages, 
which  WHS  obviated,  at  the  end  of  a  receiver- 
sliip  lasting  nearly  three  years,  by  some 
scheme  devised  by  a  board  known  as  the 
"  Com  mittee  of  Reorganization . "  WhUe  the 
road  was  in  the  hands  of  receiver,  all  the 
earnings  and  income,  after  paying  recog- 
nized operating  expenses,  were  expended  in 
improvements  such  as  have  been  already  re- 
ferred to,  as  was  also  a  large  additional  sum 
furnished  by  the  stockholders.  Money  seems, 
also,  to  have  been  borrowed  for  improvement 
purposes,  a  large  part  of  which  has  been  paid. 
The  receiver  and  railway  company  both  plead- 
ed the  full  discharge  of  the  former  from  the 
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reeeivenhip,  and  alleged  that  all  the  prop- 
erty of  the  company  was  delivered  to  it  on 
October  81,  1888,  in  pursuance  of  the  order 
before  referred  to,  which  was  alleged  to  have 
been  fully  complied  with;  and  the  latter 
pleaded  that  it  held  the  property  charged  with 
all  liabilities  imposed  by  the  order  before  re- 
ferred  to,  but  denied  that  it  was  liable  for 
the  claim  of  plaintiff  unless  he  had  intervened 
in  the  suits  pending  in  the  circuit  court  of 
the  United  States  sitting  for  the  eastern  dis- 
trict of  Louisiana,  in  the  city  of  New  Or- 
leans, within  tlie  time  prescribed  by  the  or- 
der, and  had  there  established  his  claim.  Ap- 
pellee was  in  the  employment  of  the  receiver 
at  the  time  he  was  injured,  and  engaged  in 
carrying  on  the  business. 

It  is  contended  that  the  court  erred  in 
holding  that  the  railway  company  would  be 
liable,  in  a  case  in  which  the  receiver,  before 
discharge,  would  have  been  liable,  if,  while 
in  his  bands,  receipts  were  used  in  making 
permanent  improvements  on  the  road  to  an 
amonnt  more  than  sufficient  to  meet  the 
judgment,  although  the  injury  occurred  while 
the  road  was  operated  by  and  under  the  con- 
trol of  the  receiver.  This,  with  the  third, 
fifth,  and  ninth  assignments,  will  present 
the  questions  presented  by  appellant  on  the 
first  branch  of  the  case.  These  assignments 
are  that  "the  court  erred  in  giving  special 
charge  No.  2,  asked  by  plaintiff,  to  the  effect 
that,  if  the  net  earnings  were  used  to  im- 
prove the  road  and  its  rolling  stock,  and  the 
company  received  said  road  in  its  improved 
condition,  then  the  property  in  the  Iiands  of 
the  company  would  be  liable  to  the  extent  of 
the  value  of  said  improvements.  This  was 
error,  because  there  was  no  pleading  raising 
such  an  issue,  and  because  there  whs  no  evi- 
dence that  there  was  any  net  earnings  ap- 
plied to  the  improvement  of  the  road. "  "  The 
court  erred  in  refusing  special  charge  No.  8, 
asked  by  defendant,  to  the  effect  that  plain- 
tiff could  not  recover  if,  at  the  time  plaintiff 
was  injured,  the  railway  was  in  the  exclu- 
sive management  of  a  receiver  appointed  by 
thecircuitcourtof  the  United  States."  "The 
court  erred  in  not  granting  a  new  trial,  be- 
cause the  evidence  showed  no  liability  of 
the  defendant  tiiat  could  be  enforced  in  this 
court,  and  that  the  decree  of  the  United 
States  circuit  court  discharging  the  receiver 
protects  this  defendant  against  the  enforce- 
ment of  this  claim  in  this  court." 

There  is  much  reason  for  holding  that  a 
receiver  does  not  sustain  to  a  railway  com- 
pany, where  property  is  placed  in  his  hands 
by  a  court  having  jurisdiction  over  the  prop- 
erty, the  full  relation  of  servant  to  master  or 
of  agent  to  principal ;  for  he  is  selected  by  the 
court,  and  most  act  in  accordance  with  its 
orders.  Although  charged  with  a  duty  to  the 
public  which  must  be  discharged  through  the 
use  of  its  property,  a  railway  company,  un- 
der the  present  state  of  the  authorities,  in 
the  absence  of  some  statute  so  providing, 
will  not  be  liable  for  acts  of  the  receiver  by 
reason  alone  of  his  relation  to  it.  When  its 
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property  becomes  liable  for  his  acts,  this  rests 
on  the  existence  of  some  fact  other  than  the 
mere  existence  of  the  receivership  and  bis 
breach  of  duty.  If,  however,  it  should  be 
made  to  appear,  as  is  contended  was  the  ap- 
pointment of  the  receiver  whose  acts  are  in 
question,  that  an  appointment  was  collusive, 
and,  in  effect,  made  at  request  of,  and  for 
tbe  benefit  of,  the  company,  for  the  purpose 
of  placing,  for  a  time,  its  property  beyond 
the  reach  of  some  classes  of  its  creditors, 
then  it  might  with  some  propriety  be  held 
that  the  receiver  was  but  the  servant  or 
agent  of  the  company,  for  whose  acts  it 
would  be  as  fully  responsible  as  though  he  was 
appointed  by  its  stockholders  or  directory. 
There  are  facts  in  the  record  tending  strong- 
ly to  show  that  the  company  was  tlie  mover 
in  the  matter  of  receivership,  and  that  its 
management  in  tbe  court  wastlu:ough  amica- 
ble understanding  between  tbe  company  and 
those  adverse  to  it  on  tbe  record,  with  a  view 
to  settlemeitt,  not  through  foreclosure,  but 
by  dismissal  of  the  suits  after  such  time  as 
Its  property  had  been  held  beyond  the  reach 
of  some  creditors,  and  had  been  largely  aug- 
mented in  value  by  improvements  made  from 
earnings.  We  are  not  authorized,  however, 
to  believe,  had  ttds  been  the  case,  that  tbe 
court  would  have  continued  the  receivership; 
nor  are  we  authorized  to  review  the  action  of 
that  court  in  reference  to  any  matter  to 
which  its  jurisdiction  attached.  It  may, 
further,  be  true,  if  a  railway  company  per- 
mits its  property  to  remain  in  the  bands  of  a 
receiver  appointed  by  a  court  having  no  juris- 
diction over  its  property,  that  it  ought  to  be 
held  liable  for  his  acts  while  in  control  of  the 
property. 

The  record  shows  that  the  receiver  was  ap- 
pointed by  a  circuit  court  of  the  United 
States  for  the  eastern  district  of  Louisiana, 
while  the  property  of  the  Texas  &  Pacific 
Railway  Company  la  in  Texas,  and  that  the 
business  of  the  receivership  was  conducted 
in  that  court.  We  are  not  informed  by  the 
record  in  what  manner  jurisdiction  was  ac- 
quired by  that  court,  and  it  may  t>e  that  it 
had  none;  but,  that  court  having  assumed  to 
exercise  jurisdiction  over  the  property,  we 
cannot  undertake  to  decide,  from  the  record 
before  us,  whether  it  lawfully  did  so,  and, 
in  the  disposition  of  this  case,  will  assume 
that  the  receivership  was  valid. 

Appellee  seeks  to  recover  for  an  injury  re- 
ceived by  him  while  in  the  employment 
of  the  receiver,  who  testified  that  all  the 
"earnings  and  increase  of  the  road,  after  pay- 
ing operating  expenses,  •  ♦  •  were  ap- 
propriated to  the  improvement  of  the  road," 
and,  on  offer  to  prove  the  sum  so  expended, 
it  was  agreed  or  admitted  that  "the  better- 
ments placed  on  the  road  out  of  earnings  of 
tbe  railway  *  *  •  wereof  value  sufficient 
to  more  than  cover  the  amount  claimed  by 
plaintiff  in  this  suit."  Under  this  admis- 
sion, it  must  be  held  that  earnings  of  the 
road,  while  in  hands  of  receiver,  more  than 
sufficient  to  entitle  appellee  to  have  the  judg- 
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ment  paid  out  of  appellant's  property,  were 
used  in  making  improvements.  Tlie  pur- 
pose of  tlie  admission  was  to  render  other 
proof  on  that  point  unnecessary.  The  plead- 
ings and  this  proof  and  admission  properly 
present  the  question  whether  appellant  is 
liable  If  the  accident  for  which  damages  are 
claimed  occurred  under  such  circumstances 
as  would  have  entitled  appellee  to  payment 
out  of  eurnings  of  the  road,  had  he  recovered 
judgment  pending  the  receivership. 

The  question  is  in  no  manner  complicated 
by  rigiits  or  claims  of  other  persons,  but  reata 
between  appellee  and  appellant,  who  has  re- 
ceived and  retains  in  betterments  a  sum 
which  ought  to  have  been  paid  to  appellee,  if 
be  was  injured  under  such  circumstances  as 
to  give  right  of  action  against  the  receiver. 
That  a  claim  for  damages  caused  by  injuries 
inflicted  through  the  negligence  of  a  receiver, 
while  he  is  operating  a  railway,  is  entitled  to 
payment  out  of  current  receipts,  is  well  set- 
tled. Ryan  v.  Hays,  62  Tex.  42;  Barton  v. 
Barbour,  104  U.  8.  130;  Kain  v.  Smith,  80 
N.  Y.  470,  and  cases  cited;  Ex  parte  Brown, 
15  S.  C.  518;  Hale  v.  Frost,  99  U.  S.  389. 
If  such  earnings  be  invested  in  betterments, 
which,  without  sale,  are  returned  to  the 
company,  with  its  other  property,  at  the 
close  of  receivership,  then  the  company  must 
be  held  to  have  received  the  property  charged 
with  the  satisfaction  of  any  claim  which  the 
receiver  ought  to  have  paid  out  of  the  earn- 
ings. The  principle  involved  in  this  is  illus- 
trated by  many  cases.  Ryan  v.  Hays,  62 
Tex.  42;  Fosdick  t.  Schall,  99  U.  S.  253; 
Barton  ▼.  Barbour.  104  U.  8.  130;  Hale  v. 
Frost.  99  U.  8.  389;  Miltenberger  v.  Rail- 
way Co.,  106  U.  S.  287,  1  Sup.  Ct.  Rep.  140; 
Addison  T.  Lewis,  75  Ya.  701;  Railroad  Co. 
V.  Davis,  62  Miss.  271;  Burnbam  t.  Bowen, 
4  Snp.  Ct.  Rep.  675.  This  general  rule 
seems  not  to  be  controverted  by  appellant's 
counsel,  but  it  is  contended  that  the  decree 
under  which  the  receivership  was  closed,  and 
the  property  returned  to  the  company,  re- 
lieved it  from  any  liability  for  any  claim  not 
established  by  intervention  in  the  suit  pend- 
ing in  the  circuit  court  of  the  United  8tates 
sitting  in  New  Orleans.  Both  parties  plead- 
ed that  the  receiver  was  discharged,  and  the 
property  all  returned  to  the  company  under 
the  order  of  October  26,  1888;  and  that  this 
was  the  effect  of  the  order  there  can  be  no 
question.  This  ended  the  control  of  the 
court  over  the  property,  and  the  asserted 
reservation  of  the  right  again  to  assume  con- 
trol amounts  to  notliing,  in  the  disposition  of 
this  case.  The  court's  custody  went  with 
the  discbarge  of  its  receiver,  and  return  of 
the  property  to  its  owner.  Its  process  can- 
not run  here,  and  it  has  no  means  whereby 
it  could  again  acquire  custody  of  the  proper- 
ty, unless  it  be  true  that  the  jurisdiction  of 
that  court  is  extraterritorial.  Such  we  do 
not  understand  its  jurisdiction  to  be.  What 
a  circuit  court  of  the  United  States  sitting 
within  the  territory  where  the  property  is 
situated  might  do  through  an  original  pro- 


ceeding is  not  the  question  presented.  The 
property  having  been  released  from  the  cus- 
tody of  the  court,  which  once  either  right- 
fully or  wrongfully  assumed  to  have  posses- 
sion of  it,  stands  subject  to  any  claim  or 
charge  that  may  rest  upon  it;  and  this  may 
be  enforced  by  any  court  having  jurisdiction, 
through  appropriate  process,  unless  the  or- 
der hereafter  to  be  considered  takes  away 
that  right.  Appellee  was  not  a  party  to  the 
suit  pending  in  the  circuit  court  of  the  Unit- 
ed States  sitting  in  the  eastern  district  of 
Louisiana,  and  its  decrees  are  not  binding 
upon  blm,  whatever  may  be  their  effect  upon 
those  who  were  parties. 

It  is  contended,  however,  ttiat  that  court 
had  power  to  require  all  persons  who  had 
claims  with  which  the  property  once  in  the 
custody  of  the  court  was  charged  to  present 
their  claims  by  intervention  for  adjudication 
in  that  court.  Whence  that  power,  we  know 
not.  Courts  may  make  erroneous  rulings 
which  will  bind  parties  to  a  litigation  in 
which  they  are  made,  but  they  have  no  power 
to  make  laws  which  will  bind  strangers  to 
the  litigation.  Had  the  receivership  not  been 
closed,  such  an  order,  in  so  far  as  it  might 
be  sought  to  bind  appellee  through  it,  would 
be  inoperative,  and  in  -conflict  with  the  act 
of  congress  passed  March  3, 1887,  which  per- 
mits persons  having  claims  against  receivers 
to  sue  upon  and  establish  them,  in  any  court 
having  jurisdiction,  without  leave  previously 
given  by  the  court  appointing  the  receiver. 
The  order  relied  upon,  if  given  effect,  would 
annul  the  act  of  congress. 

It  is  contended,  further,  that  not  only  was 
it  necessary  for  appellee  to  establish  his  claim 
through  intervention,  but  that  such  interven- 
tion should  have  been  made  within  the  time 
prescribed  by  the  order,  or  the  claim  be  for- 
ever barred,  and  no  longer  remain  a  charge  on 
the  property.  It  is  generally  understood  that, 
in  our  form  of  government,  no  other  depart- 
ment than  that  to  which  the  power  to  make 
laws  is  given  has  such  power.  Within  what 
time  a  claim  shall  be  established,  or  action 
brought  to  establish  it,  must  be  determined 
by  the  law-making  power,  except  in  those 
cases  in  which,  from  long  lapse  of  time, 
courts  of  equity  have  felt  autliorlzed  to  re- 
fuse to  enforce  them.  The  court,  in  the  or- 
der referred  to,  undertook  to  establish,  arbi- 
trarily, a  Oxed  period,  which  might  arrive 
within  as  short  a  period  as  three  months  after 
a  cause  of  action  arose,  within  which  it  would 
be  barred.  The  court  had  no  rightful  power 
to  make  such  an  order.  Looking  to  the  rec- 
ord, it  seems  to  us  that  no  better  scheme 
could  have  been  devised  than  seems  to  have 
been  pursued  in  the  cause  in  which  the  re> 
ceiver  was  appointed,  and  receivership  con- 
ducted, to  enable  a  railway  corporation,  and 
its  creditors  secured  by  mortgage,  to  operate 
it  for  a  series  of  years,  and  build  up  a  fine 
property,  for  their  mutual  benefit,  at  the  ex- 
pense of  those  who  were  largely  entitled  to 
the  earnings. 

The  receivership  was  established  and  con- 
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ducted  in  a  state  other  than  tbiit  in  which  the 
property  was  situated.  How  jurisdiction  was 
acquired,  we  are  not  informed.  The  proceed- 
ings might  as  well  have  been  in  Maine,  Or- 
egon, C^itornia,  or  Florida,  as  in  Louisiana, 
so  far  as  tlw  record  shows.  The  property,  s 
long  lineof  rail  way  running  across  the  nortli- 
em  part  of  this  state,  was  thus  operated  for 
nearly  three  years.  A  great  part  of  the  earn- 
ings were  appropriated  to  better  the  proper- 
ty. A  passenger,  shipper,  furnisher  of  ma- 
terial, day  laborer,  or  employe,  having  just 
claim  for  compensation  or  damages,  unless 
this  was  awarded  by  the  receiver,  might  sue, 
if  able  to  bear  the  expense  of  litigation,  in  a 
place  distant  from  where  his  evidence  of  right 
might  be  obtained,  when,  according  to  the 
usual  practice  of  the  court,  his  claim,  when 
it  suited  the  convenience  of  all  parties,  would 
be  submitted  to  a  master  in  chancery,  and  his 
right  thus  determined;  when,  under  the  act 
of  congress,  it  was  his  right  to  sue  in  any 
other  court  having  jurisdiction  of  his  cause, 
and  to  have  an  inexpensive  trial  in  the  mode 
appropriate,  under  the  law,  for  the  trial  of 
his  canae.  This,  too,  after  the  property  has 
passed  from  the  custody  of  the  court,  was 
required  to  be  done  by  all  who  then  held 
unadjusted  claims,  within  an  arbitrarily  fixed 
period,  when  the  receiver  was  no  longer  un- 
der the  power  of  the  court.  The  orders  seem 
to  liave  been  well  adapted  to  the  protection 
of  some  Interests;  bat  those  were  tlie  inter- 
ests of  the  company,  lien  creditors,  and  the 
receiver,  at  the  inconvenience,  if  not  at  the 
expense,  of  that  class  of  creditors  whose  sev- 
eral claims  were  comparatively  small,  but 
were  charges  to  the  extent  of  all  betterments 
made  with  earnings.  This  last  class  of  cred- 
itors, under  the  act  of  April  2, 1887,  as  well 
as  the  act  of  March  19,  1889,  had  lien  to  ex- 
tent of  earnings  used  in  improving  the  com- 
pany's property,  which  could  no  more  be  de- 
stroyed by  the  orders  relied  on  than  could 
this  action,  then  pending,  thus  be  abated  or 
rendered  fruitless.  So  much  of  the  order  re- 
lied on  as  declared  that  the  property  in  hands' 
of  the  company  should  be  held  subject  to  all 
claims  which  might  have  been  enforced 
against  it  while  in  the  custody  of  the  court, 
its  jorisdiction  over  the  property  for  the  pur- 
poses of  this  case  being  conceded,  was  obvi- 
ously correct,  and  the  company,  having  so  re- 
ceived it,  must  so  hold  it.  That  order,  how- 
ever, is  not  the  true  foundation  on  wliich  the 
charge  or  lien  rests.  It  rests  on  the  statute, 
but,  in  the  absence  of  this,  would  rest  on  the 
existence  of  facts  which,  under  general  prin- 
ciples applicable,  create  such  a  charge  or  lien; 
and  no  order  of  any  court  can  change  the  ef- 
fect of  such  facts,  or  affect  one  not  a  party 
to  the  proceeding  in  which  the  order  was 
made.  So  much  of  the  order  as  required  in- 
tervention, and  provided  a  time  within  which 
this  should  be  made,  was  inoperative  upon 
any  right  of  appellee.  If  tlie  court  iiad  power 
to  assume  custody  of  the  company's  proper- 
ty, a  suflBcient  answer  to  tlie  claim  of  appel- 
lant, that  resort  must  be  bad  to  that  court 


by  appellee  to  enforce  his  claim,  is  that  the 
court  has  not  exercised  such  a  power,  and, 
in  effect,  has  declared  that  it  would  not,  to 
enforce  any  claim  not  reduced  to  judgment 
by  intervention  in  that  court,  and  the  prop- 
erty stands  subject  to  any  proper  process  for 
the  collection  of  judgment. 

That  a  receiver  controlling  the  property  of 
a  railway  company  is,  in  a  limited  sense,  the 
representative  of  the  corporation,  cannot  be 
denied;  for,  on  account  of  his  conduct,  a  lia- 
bility may  be  fixed  upon  its  property,  which 
earnings  while  in  the  hands  of  a  receiver  are, 
as  much  as  is  the  oorpus  of  the  property.  A 
judgment  against  him,  in  actions  of  this 
character,  binds  such  property  of  the  com- 
pany; and  it  is  not  held  to  be  necessary, 
pending  receivership,  to  join  the  company  as 
a  defendant.  A  person  through  whose  acts 
such  a  liability  may  be  imposed  on  the  prop- 
erty of  anotlier,  this  fixed  by  judgment 
against  him  alone,  and  enforced  througii  pro- 
cess to  which  the  owner  is  not  a  party,  is  the 
representative  of  the  person  or  corporation 
to  the  extent  of  the  fund  which  may  be  af- 
fected by  his  act,  and  subjected,  through 
judgment  against  him  alone,  to  satisfaction 
of  claim  thus  arising.  Current  legislation  all 
tends  to  show  that  the  consensus  of  legislative 
bodies  repudiates  tlie  technical  holding  that 
a  receiver  is  only  the  arm  of  the  court,  and 
recognizes  the  real  relation  arising  from  the 
facts.  The  act  of  congress  before  referred  to 
recognizes  the  representative  character  of 
the  receiver.  The  act  of  March  19,  1889, 
(Oen.  Laws,  57,)  recognizes  it,  and  declares 
that  the  discharge  of  a  receiver  shall  not 
work  an  abatement  of  a  suit  pending  against 
him,  nor  affect  the  right  of  any  one  having 
claim  to  sue  him  after  discbarge.  It  gives 
the  right  to  prosecute  such  an  action  against 
the  receiver  alone,  or  to  join  with  him  the 
person  or  corporation  whose  property  was 
once  in  bis  hands  as  receiver.  It  further 
provides  that  "all  parties  and  corporations 
whose  property  has  been  placed  in  the  hands 
of  a  receiver  by  order  of  court,  and  which 
was  notsold  by  the  receiver,  and  which  prop- 
erty has  been  redelivered  back  to  the  original 
parlies  or  corporation  without  any  sale  of 
said  property,  shall  be  liable  and  held  to  pay 
all  of  the  unpaid  liabilities  of  the  receiver  in 
causes  of  action  arising  out  of  and  during  the 
receivership;  and,  if  there  are  any  suits  pend- 
ing against  a  reoeiver,  at  the  date  of  dis- 
cbarge, on  causes  of  action  arising  during  the 
receivership,  the  plaintiff  shall  have  the  right 
to  make  the  party  or  corporation  to  whom 
thereceiverdelivered  the  property  which  was 
in  his  bands  as  receiver  a  party  defendant 
along  with  the  receiver;  and,  if  any  judg- 
ment is  rendered  against  the  receiver  for 
causes  of  action  arising  out  of  and  during 
the  receivership,  then  the  court  shall  also,  at 
the  same  time,  (if  the  party  or  corporation 
receiving  back  the  property  have  been  made 
party  defendants,)  render  judgment  in  favor 
of  the  plaintiff,  against  both  defendants,  for 
the  amount  so  found  for  plaintiff,  and  all 
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costs,  and  plaintiff  shall  have  the  right  to 
foreclose  his  lien  on  the  property  delivered 
back  by  said  receiver  to  said  party  or  corpo- 
ration." Such  proceedings  against  one  not 
a  representative  of  the  f and,  or  of  the  owner 
of  a  fund,  to  be  subjected,  but  once  the  mere 
arm  or  officer  of  a  court,  now  cut  off  by  dis- 
cbarge, could  not  be  entertained.  This  act 
was  not  In  force  when  the  judgment  was  ren- 
dered in  this  cause,  but  it  tends  to  show  that 
the  legislature  recognized  the  fact  that  re- 
ceivers really  have  a  representative  character 
necessary  to  the  prosecution  and  enforce- 
ment, if  not  to  the  existence,  of  rights,  which 
the  courts  at  all  times  have  not  fully  recog- 
nized. In  view  of  the  fact  thnt  the  business 
and  property  of  large  corporations,  charged 
with  duties  to  the  public  which  can  be  dis- 
charged only  by  the  business  being  conduct- 
ed, are  at  this  day  frequently  held  for  long 
periods  in  receiverships,  it  may  be  found,  in 
the  future,  necessary  and  proper  to  hold  that 
in  such  cases  receivers  are  more  fully  the  rep- 
resentatives of  such  corporations  than  they 
have  heretofore  been  held  to  be. 

Objections  to  the  judgment  based  on  the 
former  existence  of  the  receivership,  and  or- 
ders made  in  discharging  that,  not  t>eing 
tenable,  the  only  inquiries  that  remain  are 
whether  the  facts  entitled  the  appellee  to  the 
judgment,  and  whether  errors  on  the  trial 
were  committed  as  claimed.  Appellee  was 
in  the  employment  of  the  receiver  as  an  en- 
gineer, and  was  injured  by  derailment  of  the 
locomotive  on  which  he  was;  and  the  evi- 
dence showed  very  clearly  that  this  was 
caused  by  a  defective  switch.  The  evidence 
further  tended  to  show  that  the  train  might 
have  been  stopped  before  the  locomotive  turn- 
ed over,  and  thus  injured  appellee,  even 
after  it  was  derailed,  had  the  air-brakes  been 
in  proper  condition.  It  is  urged  that  "the 
court  erred  in  refusing  special  charge  No.  2, 
aslced  by  defendant,  to  the  effect  that  if  the 
wrecic  was  caused  by  a  switch  being  out  of 
place,  and  the  switch  was  leftoutof  place  by 
a  conductor  or  brakeman  on  another  train, 
and  such  other  brakeman  or  conductor  could 
have  properly  adjusted  the  switch,  then  their 
negligence  would  be  the  negligence  of  a  fel- 
low-servant, and  plaintiff  cannot  recover," 
and  that  "the  court  erred  in  overruling  a 
motion  for  a  new  trial,  liecause  the  evidence 
is  not  sufficient  to  sustain  the  verdict;  be- 
cause all  tlie  negligence  tliat  was  shown  was 
the  negligence  of  a  fellow-servant  of  plaintiff, 
and  there  was  no  proof  of  negligence  to  make 
the  defendant  liable. " 

The  evidence  shows  that  the  switch  was 
defective  in  that  the  spring  was  not  strong 
enough  to  throw  the  point  of  the  switoh  to 
the  main  rail,  and  there  hold  it,  when  the 
lever  was  in  proper  position  to  indicate  to  the 
engineer  that  the  rails  were  in  proper  posi- 
tion for  the  car  to  pass.  In  approaching  the 
switoh  the  engineer  saw  that  the  lever  was 
in  position,  which  indicated  that  the  rails 
were  in  proper  position;  but,  before  reaching 
the  switch,  he  saw  that  this  was  not  true. 


when  he  used  all  the  means  in  his  possession 
to  stop  the  train,  but  was  unable  to  do  so  in 
time  to  prevent  the  injury.  Theerrors  above 
assigned  are  based  on  the  proposition  that 
other  employes  of  the  receiver  might  have 
placed  the  rails  in  proper  position  by  the  use 
of  a  maul,  axe,  or  some  substance  which 
would  have  kept  the  rails  in  proper  place, 
and  that  for  this  reason  the  injury  resulted 
from  the  negligence  of  a  fellow-servant,  and 
not  from  a  defective  switch.  The  proposi- 
tions cannot  be  maintained.  If  the  machinery 
relied  upon  by  the  receiver  to  keep  the  rails 
in  proper  position  was  so  defective  tliat  it  did 
not  accomplish  that  purpose,  then  be  had 
failed  in  duty  to  the  employe  which  fixed  lia- 
bility, and  could  not  be  relieved  from  that  by 
the  fact  that  some  other  employe,  by  the  use 
of  some  unusual  means,  might  have  placed 
and  held  the  rails  in  proper  position.  The 
charge  refused  was  not  applicable  to  the 
facts  proved. 

It  is  urged  that  "the  court  erred  In  refus- 
ing special  charge  No.  4,  asked  by  defendant, 
to  the  effect  that  plaintiff  could  not  recover 
on  account  of  any  defect  in  the  brakes  on  the 
car  that  was  derailed."  The  evidence  tend- 
ing to  show  that,  notwithstanding  the  de- 
railment, the  locomotive  and  train  could 
have  been  stopped  before  the  locomotive 
turned  over,  and  thus  injured  appellee,  UaA 
the  air-brakes  been  in  order,  and  also  tend- 
ing to  show  that  the  brakes  would  not  work 
because  out  of  order,  the  court  did  not  err  in 
refusing  to  give  the  charge  requested. 

It  is  urged  that  the  verdict  is  excessive; 
but,  although  large,  this  must  be  determined 
by  the  facts,  and  due  weight  given  to  the 
finding  of  the  jury.  At  the  time  appellee 
was  injured,  he  was  34  years  old,  in  good 
health,  and  endowed  with  vigorous  constitu- 
tion and  fine  physical  development.  He  was 
earning  from  $165  to  $195  per  month.  As 
the  effect  of  injury  received,  he  has  been  in- 
capacitated to  perform  any  useful  or  profita- 
ble labor,  is  bereft  of  the  sense  of  hearing,  is 
physically  a  wreck,  and  can  look  to  a  future 
of  Buffering  such  as,  with  most  persons, 
would  make  life  a  burden.  Though  large, 
we  cannot  say  that  the  verdict  is  excessive; 
and,  finding  no  error  in  the  judgment,  it  will 
be  afllrmed. 


Texas  &  P.  Bt.  Co.  v.  Ovebrbiser. 

(Svpreine  Court  of  Texas.    March  7, 1890.') 

IiLlsteb  and  Skbvant— Neolioence— EicKBsrva 
Dakaoes. 

1.  Flaintiff,  in  attempting  to  nnconple  cars, 
found  the  ooupliDg-pln  fastened,  when  he  Bignalea 
to  the  engineer  to  stop  the  train,  which  was  done. 
Being  stiU  unable  to  remove  the  pin,  he  asked  the 
engineer  to  give  him  the  slack.  The  train  kept 
moving  slightly,  and,  after  moving  along  with  it 
for  10  or  U  fe^  plaintiff  sacoeeded  in  pulling  out 
the  pin,  and,  as  he  stepped  out,  the  leg  of  his  pants 
was  caught  by  a  "sliver"  in  the  rail,  causing  a 
car-wheel  to  run  over  his  foot.  Held,  that  a  ver- 
dict for  plaintiff  would  not  be  set  aside  because  of 
bis  negligence  in  stepping  between  moving  cars. 

3.  Where  the  evidence  shows  that  the  space 
between  the  ties  inside  the  rails  was  filled  with 
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earth,  thongh  that  outside  the  rails  was  not  entire- 
ly filled  in,  and  where  there  is  no  claim  that  plain- 
tiff was  injured  because  the  filling  between  the 
ties  was  incomplete,  it  is  proper  to  refuse  an  in- 
struction that  plaintiil  ooula  not  recover  if  he 
knew  of  this  defect,  and  It  it  contributed  to  his  in- 
jury, especially  when  the  court  has  already  fully 
charged  In  relation  to  the  doctrine  of  contributory 
negligence. 

a  A  verdict  of  t7t900  will  not  be  set  aside  as 
excessive,  where  it  appears  that  plaintiff's  foot 
was  cut  off  crosswUe  from  the  instep  to  the  heel ; 
that  two  operations  had  been  performed ;  that  the 
wound  haa  not  entirely  healed  nine  months  after 
the  injury  was  received;  that  plaintiff  had  suf- 
fered intense  pain ;  that  the  lee  was  scarred  and 
shriveled  nearly  to  the  knee :  and  that  the  whole 
of  the  foot  was  gone,  except  the  rear  part  of  the 
he^ 

Appeal  from  district  court,  Marion  county. 
P.  H.  Prendergast,  for  Hppellant.     O.  A. 
Culberson,  for  appellee. 

Stayton,  C.  J.  E.  S.  Overheiser  sued 
Brown  and  Sheldon,  aa  receivers  of  the  Texas 
&  Pacific  Railway  Company,  on  July  20, 
1887.  alleging  be  was  liurt  October  80.  1886, 
by  tlie  negligence  of  the  receivers.  The  re- 
ceiver was  discharged  October  31,  1888,  and 
plaintiff  made  the  Texas  &  Pacific  Bailway 
Company  a  defendant  on  June  8.  1889. 
Judgment  for  plaintiff  for  97,500  against  the 
Texas  &  Pacific  Railway  Company.  The 
Texas  &  Pacific  Railway  Company  appealed. 
Pending  litigation,  Sheldon  withdrew  from 
the  recMvership,  but  it  was  continued  with 
John  C.  Brown  as  sole  receiver.  The  same 
petitions  and  orders  for  the  discharge  of  the 
receiver  appear  in  this  case  which  appeared 
in  the  case  of  appellant  against  Johnson, 
ante,  463,  (this  day  decided;)  but  the  fact 
tending  to  show  that  receivers  were  appoint- 
ed at  the  suggestion  for  the  company  do  not 
appear.  The  deposition  of  John  C.  Biown 
was  taken  on  January  15,  1889,  when  it  ap- 
peared that  he  was  in  charge  of  appellant's 
property  as  the  president  of  the  company. 
From  his  evidence  it  was  shown  that  the  net 
earnings  of  the  road  while  in  the  bands  of  the 
receiver  amounted  to  more  than  $2,300,000, 
all -of  which  was  expended  for  permanent 
improvements  under  the  order  of  the  circuit 
court  for  the  eastern  district  of  Louisiana, 
sitting  in  New  Orleans.  A  statement  some- 
what  in  detail  is  given  of  the  bad  condition 
of  the  road  when  receivers  were  appointed, 
and  its  good  condition  when  returned  to  the 
company;  much  more  than  the  net  earnings 
having  been  thus  expended.  New  rails  and 
«ro8S-tie3  were  put  in  which  cost  over  92,- 
300,000. 

The  Texas  &  Pacific  Bailway  Company 
pleaded,  under  oath,  that  the  receiver  had 
control  of  (he  road  when  plaintiff  was  injured ; 
that  the  receiver  had  been  discharged,  and 
delivered  all  the  property  in  his  hands  to  the 
Texas  &  Pacific  Railway  Company,  under  the 
order  of  the  coui-t,  charged  only  with  such 
judgments  as  may  be  rendered  in  favor  of 
persons  who  intervened  in  the  cause  where 
the  receiver  was  appointed  prior  to  February 
1,  1889,  and  that  the  plaintiff  had  not  inter- 
vened in  said  cause  at  all.    Demurrer  was 


sustained  to  this  plea,  and  this  ruling  is  as- 
signed as  error.  The  other  assignments 
raising  the  questions  first  presented  are  that 
"the  court  erred  in  refusing  special  charge 
No.  2,  asked  by  the  defendant,  to  the  effect 
that  the  jury  should  find  for  defendant  be- 
cause it  appeared  from  the  undisputed  evi- 
dence that,  at  the  time  plaintiff  was  Injured, 
the  Texas  &  Pacific  Railway  was  in  the  hands 
of  a  receiver,  and  said  receiver  had  been  dis- 
charged, and  the  property  delivered  to  tlie 
defendant,  charged  with  the  payment  only  of 
judgments  in  favor  of  persons  who  inter- 
vened in  that  court."  "The  court  erred  in 
charging  the  jury  to  find  against  the  Texas 
&  Pacific  Railway  Company,  if  they  find  that 
the  betterments  placed  on  the  road  by  Brown, 
receiver,  were  of  greater  value  than  the 
amount  of  their  verdict,  because  such  facts 
do  not  i>how  a  liability  on  the  part  of  the 
Texas  &  Pacific  Railway  Company,  under  the 
order  discharging  such  receiver.  The  court 
erred  in  holding  that  the  Texas  &  Pacific 
Railway  would  be  liable  at  the  suit  of  plain- 
tiff in  this  court,  when  the  evidence  showed 
that  they  received  the  property  charged  only 
with  the  payment  of  judgments  in  favor  of 
persons  who  intervene  in  the  court  where  the 
receiver  was  appointed  prior  to  February  1. 
1889. "  The  questions  raised  by  these  several 
assignments  were  considered  in  the  case  of 
Bailway  Co.  v.  Johnson,  ante,  463,  (this  day 
decided.)  In  which  it  was  held  that  the  rulings 
complained  of  were  not  erroneous,  and  it  be- 
comes unnecessary  again  to  further  discuss 
them. 

Appellee  was  a  brakeman  In  the  service  of 
the  receiver,  and  injured  while  in  the  act  of 
leaving  the  track  after  having  gone  between 
two  cars  for  the  purpose  of  uncoupling  them. 
His  theory  of  the  case  was  that  be  attempted, 
in  the  ouly  mode  in  which  it  could  be  done, 
to  uncouple  cars;  that  he  went  in  between 
the  tender  and  car  to  uncouple  them,  but 
found  the  pin  fastened,  when  "1  signaled  the 
engineer  to  give  me  the  slack,  and  the  train 
kept  moving  slightly.  I  walked  along  ten  or 
twelve  feet  between  the  cars  as  they  moved, 
and  when  1  pulled  the  pin,  and  went  to  step 
out,  my  left  pant  leg  was  caught  by  some- 
thing, and  to  save  myself  I  threw  my  body 
outside  of  the  track,  and  the  wheel  ran  over 
my  left  foot."  The  court  had  instructed  the 
jury  that  appellee  was  not  entitled  to  recover 
if  bis  own  failure  to  use  care  contributed  to 
the  injury;  and,  under  this  state  of  facts,  the 
court  did  not  err  in  refusing,  practically,  to 
repeat  the  charge,  when  retjuested  by  appel- 
lant, in  a  form,  looking  to  the  evidence  in 
the  case,  not  as  appropriate  as  was  the  charge 
given. 

The  next  assignment  of  error  is  that  "the 
court  erred  in  refusing  special  charge  No.  5. 
asked  by  defendant,  to  the  effect  that,  if 
plaintiff  was  negligent  in  walking  along  be- 
tween the  cars  while  they  were  moving 
over  a  road-bed  that  he  knew  was  not  filled 
in  between  the  ties,  and  that  such  negligence 
contributed  to  his  injury,  then  plaintiff  can- 
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not  recover."  There  was  some  evidence  to 
the  effect  that  the  space  between  the  ties  from 
end  to  end  was  not  entirely  filled  with  earth, 
but  it  all  tended  to  show  that  the  space  be- 
tween the  rails  was;  and  there  was  no  claim, 
or  evidence  suflBcient  to  raise  claim,  that 
appellee  was  injured  because  the  filling  be- 
tween the  ties  wrts  not  complete.  His  whole 
case  rested  upon  the  proposition  that  he  was 
caught,  while  leaving  Ihe  track,  either  by  a 
brake-beam  claimed  to  have  been  defective, 
or  by  what  is  termed  a  "sliver"  on  the  rail, 
which  witnesses  describe  as  a  thin  piece  of 
the  rail,  of  some  length,  split  from  it  from 
wear,  but  still  attached  at  one  end.  There 
was  evidence  that  such  a  piece  of  iron  was 
found  in  his  pants  where  torn,  and  on  the 
lower  part  of  the  leg.  The  charge  was  not 
strictly  applicable  to  the  case;  but,  had  it  been, 
the  court  had  already  Informed  the  jury  that 
plaintiff  could  not  recover  if  his  negligence 
contributed  to  the  injury.  In  addition  to 
that,  at  request  of  counsel  for  appellant,  the 
court  gave  the  following  instructions:  "It  is 
the  duty  of  a  railway  company  to  furnish  a 
safe  road-bed  and  iron  rails,  and,  if  the  road- 
bed or  rails  were  not  safe  and  suitable  when 
plaintiff  was  hurt,  and  their  defective  condi- 
tion caused  plaintiff's  injury,  then  he  can  re- 
cover, unless  you  find  that  he  knew,  or  by 
ordinary  diligence  could  have  learned,  of  the 
condition  of  the  road-bed  and  rails ;  and  if  he 
knew,  or  could  have  known  by  ordinary  care, 
of  the  condition  of  the  road-bed  and  iron 
rails,  then  he  cannot  recover  for  any  injury 
caused  by  such  defects."  "The  jury  are 
charged  that  if  plaintiff  was  negligent  in 
uncoupling  said  car,  and  said  negligence  con- 
tributed to  or  caused  the  injury  to  him,  then 
he  cannot  recover,  although  the  receiver  may 
have  been  negligent,  also,  in  not  keeping  a 
safe  road-bed  and  iron."  In  view  of  the  in- 
structions given,  the  court,  with  propriety, 
could  have  I'efused  to  give  further  charges 
on  the  question  of  negligence,  even  if  such 
as  were  requested  had  been  strictly  correct, 
and  applicable  to  the  case,  and  ought  to  have 
refused  the  charge  first  above  quoted. 

It  is  urged  that  the  court  erred  in  not  grant- 
ing a  new  trial  on  the  ground  that  the  verdict 
was  excessive,  and  on  the  further  grounds 
that  appellee  knew  of  the  condition  of  the 
road-bed,  when  he  went  between  the  cars, 
and  was  negligent  in  going  between  them 
while  moving.  The  evidence  of  appellee  as 
to  the  extent  of  his  injuries  is  as  follows,  aft- 
er stating  that  the  wheel  of  the  tender  cut 
off  his  left  foot  cross- ways  from  the  instep  to 
the  heel:  "I  suffered  intense  pain  from  the 
Injury  for  eight  months,  and  still  suffer  from 
it.  After  I  was  hurt,  I  was  sent  to  Texar- 
kana,  a  distance  of  five  miles,  whore  my  foot 
was  amputated  by  Dr.  De  I^ach,  the  railroad 
surgeon.  That  night  I  was  sent  to  the  com- 
pany's hospital  at  Marshall,  and  remained 
there  eight  months  under  the  care  of  the  phy- 
sicians. After  I  was  able  to  leave  the  hos- 
pital, I  went  to  New  Orleans  to  secure  an 
aitiflcial  limb,  fur  which  I  paid  seventy-five 


dollars.  This  did  not  last  long,  and  I  got 
another  one  from  St.  Louis,  for  which  I  paid 
sixty  dollars.  These  wooden  feet,  which  are 
strapped  and  laced  to  the  leg,  hurt  me  in  walk- 
ing. I  am  not  using  it  now,  because  in 
spring  and  summer  it  hurts  me,  and  chafes 
the  foot.  With  this  exception,  I  usually  wear 
the  wooden  foot.  My  foot  is  not  yet  well. 
There  is  nothing  left  but  the  stub  of  the  heel. 
Two  operations  were  performed  upon  it  by  the 
surgeons  of  the  company."  The  plaintiff 
then  exhibited  the  naked  foot  and  leg  to  the 
court  and  jury.  The  leg  was  scarred  and 
shriveled  nearly  to  the  knee.  All  the  foot 
was  gone  except  the  rear  part  of  the  heel,  and 
it  showed  signs  of  not  being  entirely  healed 
up.  For  such  an  injury,  we  cannot  hold  tliat 
the  verdict  was  excessive. 

The  facts  bearing  on  question  of  negligence 
of  appellee  in  going  between  the  cars  ap- 
peared from  the  evidence  of  appellee,  who.  aft- 
er stating  what  his  efforts  were  to  uncouple 
the  cars  without  going  between  them,  and 
that  in  this  he  had  failed,  stated  that  he  fol- 
lowed the  rules:  "I  tried  to  uncouple  in  that 
position,  but  found  that  the  coupling-pin  was 
fast  in  the  draw-head.  In  such  cases,  we 
must  go  in  between  the  cars,  and  the  rules  so 
say.  I  signaled  the  engineer  to  stop  tlie  train 
so  I  could  go  in  between  the  tender  and  car 
to  uncouple,  and  be  stopped.  I  went  in  be- 
tween the  cars,  and  began  to  jar  the  pin.  I 
asked  him  to  give  me  the  slack,  and  the  train 
kept  moving  slightly,  and,  as  it  moved,  I 
walked  along  on  the  track,  trying  to  get  out 
the  pin."  He  then  stated  that  after  nnconp- 
ling  the  cars  he  started  to  leave  the  track, 
when  his  leg  was  caught,  and,  to  save  him- 
self, threw  his  body  beyond  the  track,  when 
the  cars  ran  over  the  foot  of  the  leg  caught. 
This  evidence  does  not  show  that  he  went  be- 
tween the  cars  while  In  motion,  but,  in  con- 
nection with  other  evidence,  shows  that  slack 
was  called  for  to  enable  him  to  uncouple  the 
cars,  which  were  on  a  grade,  and  that  they 
moved  slowly  for  a  short  distance,  while  h» 
was  engaged  in  uncoupling.  The  jury  found 
that  he  was  not  negligent  in  these  matters. 
The  court  l)eIow  approved  their  finding  when 
its  correctness  was  questioned  on  motion  for 
new  trial,  and  this  court,  on  the  evidence, 
would  not  be  justified  in  setting  the  finding 
aside. 

He  was  not  familiar  with  the  sidetrack  on 
which  the  accident  occurred,  had  not  been  at 
that  place  before,  knew  not  the  condition  of 
the  rails  nor  brake-beam,  but,  when  be  went 
on  the  side  track,  saw  that  space  between 
ties,  for  their  entire  length,  was  not  filled 
with  earth.  Under  these  facts,  we  cannot 
say  that  he  was  negligent  even  if  the  injury 
had  resulted  from  the  fact  that  the  space  be- 
tween the  ties  was  not  entirely  Ailed.  The 
court,  under  the  evidence,  might  properly 
have  withdrawn  from  the  jury  any  question 
as  to  whether  appellee  was  injured  in  conse- 
quence of  defect  last  named,  for  the  evidence 
would  not,  perhaps,  have  sustained  a  finding 
to  that  effect;  but  there  is  no  reason  to  believe 
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that  the  Jury  were  in  any  respect  misled  by 
the  manner  in  which  the  cause  was  submit- 
ted to  them. 

The  evidence,  in  some  respects,  was  some- 
what circumstantial,  but  we  cannot  say  that 
it  was  not  sntBcient  to  sustain  the  verdict; 
and  the  judgment  will  be  alfirmed. 


Texas  &  P.  By.  Co.  v.  Griffin  et  al. 

(Supreme  Court  of  Texns.  March  11, 1890.) 
RjLiuiOAj)  CoUFANiES — Receivers.  ' 
Where  a  judgment  is  recovered  against  the 
receiver  of  a  railroad  company  for  injuries  sus- 
tained through  the  negligence  of  his  servants,  the 
company  Is  liable  on  such  judj^ment  after  the  dis- 
cbarge of  the  receiver,  where  it  has  received,  in 
improvements,  earnings,  out  of  which  the  injured 
person  was  entitled  to  have  his  judgment  paid, 
tbough  he  failed  to  establish  his  claim  by  inter- 
vening in  the  suit  in  which  the  receiver  was  ap- 
pointed, as  the  decree  ordering  that  the  property 
shall  be  relieved  from  liability  on  claims  not  estab- 
lished by  intervention  in  such  salt  does  not  affect 
him.    Following  Railway  Co.  v.  Johnson,  ante,  4fl3. 

Appeal  from  district  court,  Marion  county. 
F.  H.  Prenderyagt,  for  appellant.     C.  A. 
CtUbertson,  for  appellees. 

Statton,  C.  J.  Griffin  was  injured  in 
.TAnuary,  1888,  by  the  negligence  of  the  serv- 
ants of  John  S.  Brown,  receiver  of  Texas  Sc 
Pacific  Bailway.  In  March,  1888,  he  filed 
suit  against  receiver  in  district  court,  Marion 
county,  and  on  June  22,  1888,  recovered  a 
judgment  for  $4,400.  Brown  appealed,  and 
this  court  aOlrmed  the  judgment.  Griffin 
sold  one-half  of  the  judgment  to  Loony, 
Hason,  and  Culberson.  On  December  12, 
1888,  these  four  persons  sued  the  Texas  & 
Pacific  Bailway  Company  in  the  district 
court,  Marion  county,  on  the  judgment.  On 
January  21,  1888,  they  recovered  a  judgment 
against  the  Texas  &  Pacific  Railway  Com- 
pany for  $4,605,  from  which  this  appeal  is 
prosecuted. 

The  same  defenses  were  set  up  by  the  rail- 
way company  that  were  in  the  case  of  Texas 
A  FHoific  Bailway  Co.  v.  Johnson,  ante,  468. 
(this  term  decided;)  and  the  petition  of  tlie 
receiver  asking  discharge,  as  well  as  the  or- 
ders  of  the  court  made  therein,  offered  in 
evidenoe  in  that  case,  were  offered  in  evi- 
dence in  this.  It  was  further  found  in 
this  case  that,  during  the  time  the  railway 
was  in  the  hands  of  the  receiver,  he  expend- 
ed, under  tiie  orders  of  the  court  that  ap- 
pointed him,  in  making  permanent  improve- 
ments on  the  road,  from  the  net  earnings, 
more  than  $2,300,000.  The  character  of  im- 
provements made  are  stated  in  the  opinion  in 
the  case  before  referred  to. 

Assignments  of  error  are:  "The  court 
erred  in  rendering  judgment  against  the 
Texas  &  Pacific  lUilway  Company,  because 
the  evidence  showed  that  the  plaintifiF,  Grif- 
fin, was  injured  while  the  Texas  &  Pacific 
Bailway  was  under  the  control  of  John  C. 
Brown,  as  receiver,  and  by  the  acts  of  the 
employes  of  said  receiver.  Said  road  was 
not  under  the  control  of  the  Texas  &  Pacific 


Bailway  Company.  The  court  erred  in  ren- 
dering judgment  against  the  Texas  &  Pa- 
cific Bailway  Company,  because  there  are  no 
facts  making  the  Texas  &  Pacific  Railway 
Company  liable  for  tlie  acts  of  the  employes 
of  said  Brown  as  receiver.  Tiie  court  erred 
in  rendering  judgment  against  the  Tex- 
as &  Pacific  Bailway  Company,  because, 
under  the  orders  discharging  Brown  from  liis 
receivership,  this  court  has  no  jurisdiction 
to  determine  whether  the  Texas  &  Pacific 
Bailway  Company  are  liable  for  the  dam.ige 
caused  by  the  receiver  while  operating  the 
railway;  and,  under  said  order  disclurging 
said  receiver,  the  Texas  &  Pacific  Railway 
Company  became  liable  only  to  such  persons 
as  may  intervene  in  the  cause  where  the  re- 
ceiver was  appointed."  It  will  tie  seen  that 
these  assignments  are  intended  to  raise  ques- 
tions considered  and  decided  in  tlie  case  t>e- 
fore  referred  to;  and,  as  the  facts  on  whicli 
their  decision  rests  are  in  so  far  the  same  in 
the  two  cases,  what  was  said  in  that  case  is 
applicable  to  this.  We  therefore  hold  that 
the  judgment  rendered  against  the  receiver 
before  his  discharge  establishes  the  riglit  of 
appellees  to  have  the  same  thereby  ascer- 
tained to  be  due  paid  out  of  the  property  re- 
turned at  the  close  of  the  receivership,  it  ap- 
pearing that,  of  the  net  earnings  of  the  road, 
while  in  the  hands  of  the  receiver,  more  than 
$2,80U,0CK)  had  been  expended  in  making  im- 
provements of  which  appellant  has  the  bene- 
fit. If  o  question  is  made  as  to  the  sutficiency 
of  the  fund  which  ought  to  have  gone  to  the 
paymest  of  claims  of  this  character  to  satisfy 
all  such.  On  the  fund  which  was  thus  di- 
verted from  the  use  to  which  it  ought  to 
have  been  applied  by  the  receiver,  Griflin 
had  a  lien;  and  appeiiant,  having  received  it, 
is  liable  for  the  payment  of  the  sum  due  him 
under  the  general  principles  of  law  applicable 
to  the  question,  as  well  us  under  the  order  of 
the  court  through  which  it  received  the  prop- 
erty from  the  receiver.  So  much  of  that  or- 
der as  declared  that  the  company  should  hold 
the  property,  after  discharge  of  receiver, 
subject  to  the  payment  of  such  claims 
as  existed  against  him,  was  but  the  as- 
sertion of  an  equitable  rule,  not  depend- 
ent for  its  existence  on  that  order,  but  on 
the  facts  which  alone  authorize  such  an 
order  to  be  made.  As  we  have  seen  in 
the  case  before  referred  to,  the  parts  of  that 
order  which  prescril)ed  the  manner  and  the 
time  within  which  persons  liokiing  such 
claims  should  enforce  them,  cannot  affect  the 
right  of  appellees  to  enforce  their  claim  in 
any  other  lawful  manner,  and  within  such 
time  as  the  law  has  prescribed.  The  judg- 
ment made  the  basis  of  this  action  was  ren- 
dered against  the  receiver  prior  to  his  dis- 
charge. He  was  then  the  representative  of 
the  company  as  to  the  fund  out  of  which  its 
liability  now  arises,  and  a  judgment  against 
him,  in  the  absence  of  fraud  in  its  procure- 
ment, is  conclusive  of  the  right  to  be  paid 
out  of  any  fund  received  by  the  company 
that  would  have  been  subject  in  his  hanJs  to 
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payment  of  the  claim.  The  fact  that  the 
property  of  the  company  was  in  the  hands 
of  the  receiver,  and  luanaged  by  him,  when 
GrifiSn  was  injured,  is  a  matter  of  no  impor- 
tance, in  view  of  the  fact  that  the  company 
received  from  him,  when  discliarged,  prop- 
erty in  his  bands  subject  to  the  payment  of 
the  debt.  There  is  no  error  in  the  judgment, 
and  it  will  be  affirmed. 


Bbown  v.  Gat  et  al. 
(Supreme  Vowrt  of  Texas.    March  11, 1890.) 

Rbobiybbs— DiscBAKOB— Abatsmxht  or  AonoKs. 

I.  Where  a  receiver  is  fully  discharged  from 
the  receivership,  by  the  court  that  appointed  him, 
after  an  action  has  been  commenced  against  him  in 
his  representative  capacity,  and  not  for  any  per- 
sonal liability,  to'whicn  the  owner  of  the  property 
has  not  been  made  a  party,  and,  ander  the  order  of 
the  court,  the  property  in  tiie  receiver's  Iwnds  is 
restored  to  its  owner  free  from  any  further  control 
of  the  receiver,  the  owner  must  be  made  a  party 
defendant  before  the  trial  oan  proceed,  as  no  judg- 
ment can  be  rendered  against  the  receiver  after 
the  termination  of  his  otflcial  existence  which 
would  bind  the  owner  or  the  property. 

3.  An  action  against  a  receiver  does  not  abate 
because  the  receiver  is  discharged  and  the  proper- 
ty restored  to  its  owner,  but  the  owner  may  be 
substituted  as  a  party,  and  the  action  prosecuted 
against  him. 

Appeal  from  district  court,  Tarrant  county. 
Finch  dt  Tliompnon,  for  appellant.    Ball, 
Wynne  <£  MoCart,  for  appellees. 

Stattom,  C.  J.  This  action  was  brought 
by  Nancy  J.  Gay  on  February  6, 1888,  in  her 
own  riglit  and  as  next  friend  of  her  minor 
child,  against  John  C.  Brown,  receiver  of  the 
Texas  &,  Pacific  Railway.  Tlie  action  is 
founded  on  claim  that  John  M.  Gay,  the  hus- 
band and  father,  while  in  tlie  employment  of 
the  receiver,  was  killed  under  circumstances 
that  made  the  receiver  liable,  not  personally, 
but  in  his  oiilcial  or  representative  character. 
On  February  25,  1889,  appellant  filed  a  first 
amended  original  answer,  setting  up  the  fol- 
lowing defenses,  viz.:  (1)  That  it  appeared 
from  appellees'  petition  that  appellant  was 
sued  as  receiver  of  the  Texas  &  Pacific  K«ii- 
way  Company,  and  that  he  held  his  appoint- 
ment as  such  by  order  of  the  honorable  cir- 
cuit court  of  the  United  States,  and  could 
not,  therefore,  be  sued  without  permission  of 
said  court,  and,  further,  that  it  appeared  ap- 
pellant was  a  resident  of  Dallas  county,  and 
no  exception  existed  allowing  him  to  be  sued 
without  the  county  of  his  residence;  (2)  a 
general  demurrer;  (8)  a  general  denial;  (4) 
a  special  answer  setting  up  the  final  dis- 
charge of  appellant  as  such  receiver  on  the 
26th  day  of  October,  1888,  and  his  complete 
relinquishment  of  all  control  over  said  rail- 
way  and  its  property  on  the  31st  day  of  Oc- 
tober, 1888,  and  his  unconditional  retire- 
ment and  discharge  as  such  receiver;  (5)  a 
further  special  answer  setting  out  the  condi- 
tions of  the  order  of  his  discharge,  under  and 
by  virtue  of  which  appellees'  claim  was  de- 
clared biiried  unless  presented  before  Febru-  ' 


ary  1,  1889,  to  the  honorable  circait  court  of 
the  United  States  sitting  at  Xew  Orleans, 
state  of  Louisiana,  which  appellees  had  failed 
and  refused  to  do;  (6)  a  plea  of  contributory 
negligence.  Attached  to  this  answer,  as  ex- 
hibits, were  the  petition  of  the  receiver  for 
disctiarge  as  well  as  the  order  of  court  dis- 
charging him,  which  were  the  same  as  shown 
in  the  case  of  Railway  Co.  v.  Johnson,  ante, 
463,  (at  the  last  sitting  decided.)  On  Febru- 
ary 26, 1889,  appellees  filed  a  supplemental 
petition  excepting  to  appellant's  plea  to  the 
jurisdiction,  also  excepting  to  the  sufficiency 
of  appellant's  answer  setting  up  his  discharge 
as  receiver,  as  well  as  the  answer  pleading 
the  order  of  the  United  States  court  in  l>ar  of 
this  suit.  These  exceptions  were  sustained, 
and  on  hearing  there  was  a  verdict  and  judg- 
ment against  the  receiver  for  #10,000,  which 
the  jury  apportioned. 

There  was  no  error  in  the  court's  holding 
that  the  action  was  properly  bronght,  in  the 
first  instance,  against  the  receiver,  without 
leave  previously  given  by  the  court  that  ap- 
pointed him,  nor  was  there  error  in  holding 
that  the  suit  was  properly  brought  in  Tar- 
rant county.  Sayles'  Civil  St.  arts.  1468. 
1469;  Act  Cong.  March  8,  1887. 

The  answer  showed  that  the  receiver  had 
been  discharged,  and  all  the  property  there- 
tofore in  his  hands  delivered  to  the  railway 
company,  in  pursurauce  of  the  order  of  the 
court  that  appointed  him;  and  the  order  di- 
recting this  to  be  done  declared  that  it  should 
remain  liable,  in  the  hands  of  the  company, 
for  such  claims  as  were  proper  against  the 
receivership.  The  ruling  of  the  court  was 
that  this  action  might  be  sustained  against 
the  person  who  was  receiver  at  the  time  the 
injury  occurred,  notwithstanding  he  had 
ceased  to  be  the  receiver,  and  to  control,  or 
have  the  right  to  control,  any  fund  out  of 
which  the  judgment  to  be  rendered  oould  be 
paid.  The  act  of  March  19,  1889,  was  not 
in  force  when  that  ruling  was  made;  and  its 
provisions  are,  therefore,  not  applicable  to 
this  case.  The  only  ground  on  which  it  can 
be  held  that  property  belonging  to  a  railway 
or  other  corporation,  or  to  an  individual, 
can  be  subjected  to  a  sale  under  judgment 
against  a  receiver,  is  that  he,  with  reference 
to  the  property  so  controlled  by  him,  and  as 
to  the  rights  growing  out  of  its  management, 
is  the  representative  of  the  owner.  Can  it 
be  said  that  this  representative  character 
continues  after  the  court  that  appointed  him 
has  discharged  him,  and  withdrawn  from 
him  all  control  or  right  to  control  the  prop- 
erty? We  think  not.  Being  no  longer  the 
representative  of  the  company  in  any  respect, 
a  Judgment  against  him  would  not  bind  it  or 
its  property.  There  being  no  personal  liabil- 
ity or  fund  left  in  his  hands  subject  to  the  con- 
trol of  the  court  that  appointed  him,  a  judg- 
ment rendered  against  him  as  receiver  would 
be  fruitless.  As  said  in  Ryan  v.  Hays,  62  Tex. 
47:  "The  sole  liability  of  a  receiver,  except 
in  cases  in  which  he  is  personally  at  fault,  is 
official ;  and  when  his  ofiicial  character  ceases. 
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and  the  property  through  which,  alone,  his 
official  liability  may  be  discharged,  has  passed 
from  his  bands,  in  pursuance  of  the  orders 
of  the  court  that  appointed  him,  and  he  has 
been  by  that  court  discharged  from  his  trust, 
then  no  judgment  can  be  rendered  against 
him;  for  with  the  termination  of  his  official 
existence  ends  his  official  liability."  Rail- 
road Co.  T.  Ormond,  Id.  274;  Davis  t.  Dun- 
can. 19  Fed.  Rep.  477;  Trust  Co.  v.  Railroad 
Co..  7  Fed.  Rep.  537;  White  v.  Railroad  Co., 
52  Iowa,  97,  2  N.  W.  Rep.  1016.  The  plea 
to  which  exception  was  sustained,  not  on- 
ly stated  facts  which,  if  admitted,  showed 
that  no  judgment  could  legally  be  rendered 
agsunst  tiie  receiver,  but  stated  facts  which 
showed  that  the  Texas  &  Pacific  Railway 
Company  should  be  made  the  defendant,  aa 
did  it  state  facts  which,  with  some  additional 
facts,  would  entitle  appellees  to  recover  if  the 
injuries  resulted  from  facts  that  would  have 
authorized  a  judgment  against  the  receiver 
had  he  notbeendischargtd.  The  plea  was  a 
suggestion  to  the  court  that  the  action  could 
not  longer  be  continued  against  the  receiver; 
and,  while  the  facts  stated  were  not  such 
as  to  abate  the  action,  they  were  such  that 
the  court  should  have  declined  to  proceed 
with  the  case  until  the  company  was  made  a 
defendant.  This,  in  analogy  lo  other  cases 
in  which  a  defect  of  parties  arises  after  action 
bronglit,  is  believed  to  be  the  correct  practice 
in  cases  in  which  a  receiver  dies  or  is  re- 
moved after  action  brought  against  him  or 
by  him,  or  in  case  a  receiver  defendant  is 
discharged,  and  the  property  in  his  bands, 
subject  to  payment  of  a  judgment  to  be  ren- 
dered, is  returned  by  order  of  court  to  its 
owner.  Wilson  v.  Wilson,  1  Barb.  Ch.  592; 
Palmer  v.  Murray,  18  How.  Pr.  549;  Searcy 
V.  Stnbbs,  12  Ga.  438;  Lehigh  Coal  &  Nav. 
Co.  V.  Central  R.  Co.,  42  N.  J.  Eq.  691,  8 
Atl.  Rep.  648;  Talmage  v.  Fell,  9  Paige,  413; 
Sheldon  v.  Adams,  27  How.  Pr.  180;  Rev. 
St.  arts.  1246-1255.  As  the  case  is  now  pre- 
sented, the  facts  alleged  in  the  plea  excepted 
to  must  he  treated  as  true;  and,  so  treating 
them,  we  hold  that  the  court  erred  in  ren- 
dering judgment  against  the  receiver.  The 
questions  which  would  arise  under  the  re- 
ceiver's pleadings  as  to  liability  of  the  com- 
pany have  been  considered  in  other  cases. 
As  the  proper  parties  were  not  before  the 
court  to  try  the  merits  of  the  case,  we  do  not 
now  feel  that  it  is  necessary  to  consider  the 
many  assignments  of  error  relating  to  mat- 
ters occurring  on  the  triaL 

The  receiver  was  such  representative  of 
the  company,  when  the  action  was  brought, 
as  to  make  it  practically,  then,  an  action 
against  the  company;  and,  for  this  reason,  it 
would  not  abate  when  he  was  discharged, 
but  might  be  further  prosecuted  against  tiie 
company,  if  substituted  for  the  receiver,  who 
has  ceased  to  represent  it.  But,  to  recover 
then,  it  would  be  necessary  for  appellee  to 
allege  and  prove  such  facts  as  make  property 
in  bands  of  the  company  liable  to  satisfy  the 
judgment  to  be  rendered.     The  judgment 


will  be  reversed,  and  the  cause  remanded; 
and  the  parties  can  then  pursue  such  course 
as  to  them  seems  proper.    It  is  so  ordered. 


Bhown  0.  Melton. 
{Supreme  Court  of  Texas.    March  11, 1890.) 

RbOBIVBRS — DlSCHABOB    JLTIBU    ACTION    BbOUOHT. 

Where  a  receiver  ia  fully  discharged  from 
the  receivership,  by  the  court  that  appointed  him, 
after  an  action  has  been  oommenoed  against  him 
in  his  representative  capacity,  and  not  for  any  per- 
sonal llaoUity  to  which  the  owner  of  the  property 
has  not  been  made  a  party,  and,  under  the  order  of 
the  court,  the  property  in  the  receiver's  hands  is 
restored  to  its  owner  free  f i-om  any  further  con- 
trol of  the  receiver,  the  owner  must  be  made  a 
party  defendant  before  the  trial  can  proceed,  as 
no  judgment  can  be  rendered  against  the  receivei 
after  the  termination  of  his  ofBcial  existenoe  whlOh 
would  bind  the  owner  or  the  property. 

Appeal  from  district  court,  Tarrant  county. 

Action  by  C.  B.  Melton  against  John  C. 
Brown,  receiver  of  the  Texas  &  Paciflo  Rail- 
way Coinpimy,  to  recover  for  the  contents  of 
a  lost  trunk,  and  to  recover  damages  for  a 
tort.    Defendant  appealed. 

Finch  &  Thompson,  for  appellant.  Bail, 
Wynne  <£  McCart,  for  appellee. 

Statton,  C.  J.  Appellee  brought  this  ac 
tion  on  March  2,  1888,  against  appellant, 
who  was  then,  and  before  that  time  had  lieen, 
in  possession  of  the  railroad  and  other  prop- 
erty belonging  to  the  Texas  &  Pacific  Rail- 
way Company,  as  receiver  appointed  by  the 
circuit  court  of  the  United  States  for  the  east- 
ern district  of  Louisiana.  He  claimed  that 
he  was  a  passenger  on  the  railway  while  op- 
erated by  the  receiver,  to  whose  servants  he 
delivered  a  trunk  and  contents  of  value  of 
8500,  which  appellant  had  failed  to  deliver, 
on  demand,  at  his  destination.  He  further 
alleged  that,  at  the  railway  depot,  servants  of 
the  receiver  assaulted  and  otherwise  mal- 
treated him  in  such  manner  as  to  render  the 
receiver  liable  to  him  in  damages.  He  sought 
to  recover  on  both  these  causes  of  action,  but 
stated  no  fact  that  would  fix  personal  liabil- 
ity on  the  receiver.  By  amended  pleadings, 
appellant  set  up  many  defenses  to  the  action 
which  it  will  not  be  necessary  to  state  or  dis- 
cuss. Among  other  things,  he  alleged  that 
on  October  31, 1888,  he  was  fully  discharged 
from  the  receivership  by  order  of  the  court 
tliat  appointed  him,  and  that,  under  its  or- 
der, he  had  delivered  to  the  company  all  the 
property  theretofore  in  bis  hands  which  the 
order  made  liable  in  the  hands  of  the  com- 
pany for  claims  that,  in  manner  and  within 
time  named,  might  be  established  as  just 
claims  against  the  receivership.  Certified 
copies  of  the  orders  referred  to  were  made  ex- 
hibits to  this  pleading,  and  appellants  asked 
that  the  action  should  not  further  proceed 
against  him.  Exceptions  were  filed  to  this 
pleading,  which  on  hearing  were  sustained, 
when  a  trial  was  had  on  the  merits,  and  judg- 
ment rendered  in  favor  of  appellee  for  82,450. 
The  railway  company  was  not.made  a  jparty 
defendant.  Dgtized  by  VjOOQ  iC 
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It  is  contended  that  the  matters  above  re- 
ferred to  were  in  abatement,  and  should  tiave 
been  pleaded  before  a  former  answer  to  the 
merits.  This  is  a  mistake.  The  matter  re- 
lied on  by  the  receiver  as  a  ground  why  the 
action  should  not  longer  be  prosecuted 
against  him  did  not  go  to  the  abatement  of 
the  action,  but  it  did  show  to  the  court  that 
a  defect  of  parties  had  arisen  since  the  action 
was  brought,  and  since  his  former  answer 
to  the  merits  was  filed,  which  made  it  im- 
proper for  the  court  to  try  the  cause  until  the 
company  was  made  a  defendant.  The  ques- 
tions arising  on  this  branch  of  the  case  were 
considered  in  the  case  of  Brown  v.  Gay,  ante, 
^72,  (this  day  decided;)  and,  for  the  reasons 
therein  given,  we  hold  that  the  court  erred 
in  sustaining  exceptions  to  the  pleading  in 
which  appellant  set  up  his  discharge  and 
the  redelivery  of  all  property  to  the  Texas  & 
Pacific  liailway  Company.  For  this  ruling 
the  judgment  will  be  reversed,  and  the  cause 
will  be  remanded,  when  the  parties  may  take 
such  steps  looking  to  the  further  prosecution 
of  the  case  as  to  them  may  seem  proper.  It 
is  so  ordered. 


Utzfield  et  al.  v.  Bodman's  Heiks. 

(Supreme  Court  of  Texas.    Feb.  38,  ISOO.) 

Trisfabs  to  Tkt  Title— Sals  or  Land  OaRTiri- 

OaTER — ^EVIDBXOB. 

1.  In  a  suit  for  possession  of  land  patented  to 
plaintiffs,  as  heirs  of  the  heir  of  B.,  to  whom  the 
certificates  were  issued,  evidence  that  the  widow 
and  administratrix  of  B.  was  directed  by  the  pro- 
bate court  to  use  the  land  for  the  support  of  her- 
self and  children,  "so  long  as  she  mlKht  be  undis- 
turbed by  the  course  of  law  and  the  succession 
closed; "an  unacknowledged  instrument,  ezecated 
by  the  administratrix  and  her  second  husband 
after  the  administration  was  dosed,  pnrporting  to 
convey  the  certificates  to  one  from  whom  defend- 
ants show  deeds;  and  evidence  that  the  land  was 
surveyed  and  located  for  some  person  other  than 

Elaintiffs,  and  that  defendants  and  their  vendors 
ave  paid  the  taxes  on  it, — are  not  autBoient  to 
show  a  sale  of  the  certificates,  or  title  in  defend- 
ants. 

9.  In  snch  snit,  title  being  shown  In  plain- 
tifts,  and  there  being  no  evidence  of  an  actual 
sale  of  the  certificates,  or  of  title  in  defendants, 
an  unacknowledged  instrument  executed  by  the 
administratrix  after  close  of  the  administration, 
purporting  to  convey  the  certificates  to  the  person 
under  whom  defendants  claim,  is  not  admissible  to 
show  the  intention  iu  regard  to  the  certificates. 

Appeal  from  district  court,  Harris  county ; 
James  Masterson,  Judge. 

F.  F.  Chew,  for  appellants.  F.  M.  P<y- 
land,  for  appellees. 

Henrt,  J.  The  heirs  of  A.  Bodman 
brought  tiiis  suit  against  Henry  Utzfield  and 
others  to  recover  land.  Plaintifb  recovered 
Judgment,  and  T.  D.  Welch,  one  of  the  de- 
fendants, prosecutes  this  appeal.  Plaintiffs 
introduced  evidence  showing  that  the  lands 
were  patented  to  the  heirs  of  Austin  K.  Bod- 
man, and  tiiat  they  were  the  heirs  of  Alfred 
Bodman,  who  was  the  son  and  only  heir  of 
tlie  said  Austin  It.  Bodman.  The  defendants 
introduced  evidence  as  follows:  (1)  The 
originalsof  said  patents.    (2)  A  certified  copy 


of  the  field-notes  of  a  survey  of  two-thirds 
of  a  league  and  labor  of  land  made  by  George 
A.  Brlnghurst,  county  surveyor  of  Harris 
county,  in  July,  1841,  it  being  part  of  the 
land  in  controversy.  (3)  A  transcript  of 
proceedings  had  in  the  probate  court  of  Har- 
rlsburg  county,  republic  of  Texas,  in  the  ad- 
ministration of  A.  R.  Rodman,  deceased,  in- 
cluding petition  of  Jane  D.  Bodman,  the 
widow  of  Austin  B.  Bodman,  filed  on  the  4th 
day  of  November.  1839,  alleging  that  said 
Austin  R.  Bodman  died  on  the  7th  day  of 
September,  1839,  intestate,  and  that  outstand- 
ing debts  existed  against  his  estate,  and  pray- 
ing for  letters  of  administration;  the  appoint- 
ment of  said  Jane  D.  Bodman  administratrix, 
according  to  her  prayer,  on  the  20th  day  of 
November,  1839;  an  inventory  and  appraise- 
ment of  the  property  of  said  estate,  contain- 
ing a  receipt  from  WilliHrn  H.  Hunt  to  A.  R. 
Bodman  for  the  two  land  certificates  on  which 
the  patents  in  controversy  were  issued,  said 
receipt  being  dated  at  Houston  on  the  23d  of 
May,  1839;  also  an  order  dated  the  21st  day 
of  January,  1841,  reciting  that  the  property 
inventoried  was  insufilcient  for  the  payment 
of  the  debts,  or  the  support  of  the  widow, 
and  directing  that  Jane  Bodman,  "for  her- 
self and  children,  be  empowered  to  take  pos- 
session of,  use,  and  dispose  of,  as  well  as  col- 
lect, ail  personal  property  and  debts  due  the 
estate,  as  well  as  to  use  all  real  estate  so  long 
as  she  may  l>e  undisturbed  by  the  course  of  law 
and  the  succession  closed;"  also  an  order  dated 
July  19, 1841,  in  the  following  words:  "The 
officers  of  court  being  the  only  creditors  of 
this  estate,  it  was,  on  motion,  ordered  that 
all  costs  due  from  this  succession  be  remitted, 
and  the  estate  stand  closed."  (4)  A  certifi- 
cate showing  the  marriage  of  Jane  D.  Bod- 
man to  F.  P.  Morey  on  the  23d  day  of  July, 

1841.  (5)  The  testimony  of  George  H.  Bring- 
hurst  to  the  effect  that  be,  as  county  survey- 
or of  Harris  county,  made  the  survey  of  the 
land  in  controversy  for  the  location  of  the 
certificates  in  August,  1841;  that  the  certifi- 
cates were  handed  to  him  by  one  William 
Cook,  and  that  he  did  not  make  the  survey 
for  tlie  Bodmans;  that  they  had  transferred 
them,  but  he  could  not  say  to  whom;  that 
he  may  have  made  the  survey  for  Charles 
Bigelow;  that  whoever  he  made  it  for  could 
not  pay  for  the  work  in  money,  but  he  had 
to  take  part  of  the  land  for  his  pay;  that  he 
located  the  land   in  July  or  August,  1841. 

(6)  Thatdefendantsand  their  vendors  had  paid 
all  taxes  upon  the  land  up  to  the  year  1887. 

(7)  Deeds  connecting  defendants  with  Charles  ' 
Bigelow. 

The  defendants  offered  to  read  a  copy  of 
an  instrument  dated  the  15th  day  of  March. 

1842,  signed  by  F.  P.  Morey  and  Jane  D. 
Morey,  conveying  to  Charles  Bigelow  two 
land  certificates  recited  to  be  then  unlocated, 
and  described  so  as  to  show  that  they  were 
the  same  certificates  that  the  land  in  contro- 
versy was  located  under.  This  Instrument 
was  not  acknowledged  by  the  makers,  but 
was  proved  for  record  by  a  subscribing  w.t- . 
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ness  and  recorded.  Defendants  explained 
that  they  offered  the  instrument  not  as  a 
muniment  of  title,  but  to  show  the  intention 
of  the  parties  to  it.  Upon  the  objection  of 
plaintiffs  it  was  excluded.  Thecourt  charged 
the  jury  to  find  for  plaintiffs,  and  refused  all 
charges  requested  by  defendants. 

We  think  there  was  no  error  in  excluding 
the  evidence.  Groeabeclc  v.  Budman,  73  Tex. 
289. 11 S.  W.  Kep.  322.  The  evidence  showed 
title  in  plidntiffs,  without  there  being  any- 
thing to  justify  a  finding  that  it  had  ever  been 
divested  out  of  them  or  their  ancestors.  The 
tendency  of  the  evidence  introduced  by  de- 
fendants is  to  suggest  that  the  land  certiH- 
cates  were  sold,  before  they  were  located,  by 
the  widow  and  administratrix  of  A.  B.  Bod- 
man  to  pay  his  debts.  We  do  not  think, 
however,  that  when  the  circumstances  are 
given  their  greatest  effect  they  can  properly 
be  held  to  he  proof  of  such  sale.  If  some  re- 
liable evidence  of  an  actual  sale  had  been 
made,  they  would  have  tended  strongly  to 
support  and  sustain  it.  The  instrument 
dated  in  1842  weakens,  rather  than  strength- 
ens, the  case  of  defendants.  Without  being 
evidence  itself  of  a  conveyance,  the  attempt 
to  make  one  then  suggests  that  no  conveyance 
of  the  certificates  had  been  previously  made. 
If  defendant's  claim  could  be  sustained  un- 
der any  view  of  the  case,  it  would  have  to  be 
done  on  the  ground  thiit  the  certificates  had 
been  sold  long  before  the  date  of  this  instru- 
ment. If  there  was  In  fact  a  sale  of  the  cer* 
tificates,  the  evidence  of  it  had  been  so  loose- 
ly preserved  as  to  make  it  impossible  to  sus- 
tain it  now,  and  we  are  constniined  to  con- 
clude that  the  court  properly  directed  the 
jury  to  find  for  plaintiffs.  The  judgment  is 
affirmed. 


Cook  et  uao.  v.  Houston  Dikbot  Nat.  Co. 

(Supreme  Court  of  Texas.    Feb.  28, 1890.) 

Smppiso — ^Injubibs  to  Passexoess — Discretion 
or  I:«FANTs. 
1.  In  an  action  a^inst  a  company  owning  a 
tug-boat,  where  the  petition  alleges  that  defendant 
was  a  common  carrier  of  passenKers,  and  that  the 
child  of  pMntUts  was  killed  while  a  passenger  on 
the  boat,  an  answer  averring  that  the  boat  was  not 
a  passenger  boat,  and  that  the  employes  of  the  com- 
pany were  forbidden  to  carry  any  one  as  a  passen- 
ger, is  sufficient. 

3.  When  the  petition  also  alleges  that  the  oom- 
pany  was  guilty  of  negligence  In  receiving  the 
child  on  board  of  the  boat  without  the  consent  of 
piatwtiWa,  it  iaerror  to  charge  that  plaintiffs  cannot 
recover  nnlen  the  child  was  a  passenger  on  de- 
fendant's boat. 

8.  If  the  child  was  on  board  with  the  consent 
of  plaintiils  they  cannot  recover. 

4.  If  the  crew  permitted  the  child  to  come  on 
board  without  the  consent  of  plaintiffs,  the  fact  that 
it  was  against  the  orders  of  defendant,  and  without 
the  knowledge  of  the  ofBcer  in  charge  of  the  boat,  is 
not  snlBcient  to  relieve  defendant  from  liability. 

6.  Whether  a  ohild  who  was  injured  on  board 
plaintiffs'  tug-boat,  and  who  was  between  IS  and 
14  years  of  age,  had  the  intelligence  of  an  ordinary 
adult  to  perceive  and  avoid  the  dangers  of  the  sit- 
naUoUjis  a  qnesUon  for  the  Jury. 

5.  Though  the  ohild  had  not  the  intelligence  of 
an  adnit,  yet,  if  she  did  not  act  with  the  ordinary 
prudence  of  a  person  of  her  intelligence,  she  is 
guilty  of  contributory  negligence. 


Appeal  from  district  court,  Harris  county; 
James  Masterson,  Judge. 

Action  by  William  Cook  and  Josephine,  his 
wife,  against  the  Houston  Direct  Navigation 
Company.  Judgment  was  rendered  for  de- 
fendant, and  plidntiffs  appealed. 

B.  0^  if  alley,  Qustave  Cook,  and  A.  C.  AU 
len,  for  appellants.  W.  U.  Shaw,  for  appel- 
lee. 

Gaines.  J.  This  action  was  brought  by  ap- 
pellants to  recover  of  appellee,  a  corporation, 
damages  for  the  death  of  their  daughter,  Rosa 
Cook,  which  was  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant  company. 
The  plaintiffs  resided  in  the  city  of  Houston, 
near  a  wharf  at  which  a  tug-boat  tielonging  to 
the  defendant  company  was  accustomed  to  lie. 
Rosa,  who  at  the  time  of  her  death,  was  13 
years  and  9  months  old.  had  been  in  the 
-habit  of  carrying  milk  from  her  parents'  res- 
idence to  the  boat,  for  the  use  of  the  captain. 
On  the  day  of  her  death,  she  went  about  noon 
to  the  boat  upon  the  same  errand,  and  the 
employes  of  the  boat,  tieing  at  dinner,  invited 
her  on  board  to  dine.  Her  little  brother,  who 
happened  to  be  passing  near  the  boat  at  the 
time,  was  also  asked  to  come  on  board  to  take 
dinner.  While  they  were  dining  the  boat 
was  cut  loose  from  the  wharf,  and  moved 
down  the  stream,  and  while  it  was  in  motion 
Rosa  was  called  by  one  of  the  crew  to  take 
coffee.  In  passing  along  the  side  of  the  boat 
she  came  close  to  a  pile  of  wood,  and  placing 
her  hand  upon  it,  one  or  more  billets  fell  and 
struck  her  upon  the  knee,  and  precipitated 
her  into  the  river,  where  she  was  drowned. 

It  was  first  alleged  in  the  petition  that  the 
defendant  company  was  a  common  carrier  of 
freigfatand  passengers;  thatplaintiff'sdaugh- 
ter,  Rosa,  was  taken  on  board  the  tug-boat  as 
a  passenger,  and  that  her  life  was  lost  while 
that  relation  existed  between  her  and  the  de- 
fendant; but  it  was  also  alleged  that  she  was 
received  upon  the  boat  against  the  will  of 
the  plaintiffs,  as  known  to  the  defendant 
company,  and  that,  under  such  circumstances, 
it  was  an  act  of  negligence.  The  defendant 
filed  an  answer  in  which,  among  other  things, 
it  was  alleged  that  the  boat  upon  which  the 
accident  occurred  was  not  a  passenger  IxNit, 
but  merely  a  steam- tug,  engaged  in  the  tow- 
ing of  barges  and  lighters  owned  by  tlie  com- 
pany, and  that  the  employes  of  the  company 
were  forbidden  to  carry  any  one  as  a  passen- 
ger upon  the  boat  without  a  special  pass  from 
the  general  superintendent  of  the  company; 
and  that,  if  plaintiff's  daughter  was  taken  as 
a  passenger  upon  said  boat,  which  was  not 
admitted,  but  denied,  she  was  so  received 
contrary  to  the  rules  and  regulations  of  the 
company.  So  much  of  the  answer  as  alleged 
these  facts  was  excepted  to,  and  the  excep- 
tions were  overruled. 

Appellants'  first  four  assignments  of  error 
complain  of  the  ruling  of  tlie  court  in  not 
sustaining  the  exceptions.  We  are  of  the 
opinion  that  the  allegations  excepted  to  were 
a  su&icient  answer  to  so  niucli  of  the  pet.tion 
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as  alleged  that,  at  the  time  of  tbe  accident, 
the  relation  of  passenger  and  common  carrier 
existed  between  the  daughter  and  tbe  defend- 
ant. Tbe  petition  having  based  tbe  cause  of 
action  upon  two  grounds,  an  answer  to  either 
was  an  answer  to  so  much  of  the  petition,  and 
was  properly  permitted  to  stand.  Upon  the 
trial  the  defendant  offered  testimony  to  prove 
that  the  steam-tug  was  not  a  passenger  boat; 
that  it  was  against  the  rules  of  the  company 
for  the  employes  to  carry  passengers  upon  it 
without  a  special  permit;  and  that,  as  a  mat- 
ter of  fact,  no  one  was  allowed  to  be  carried 
upon  it  without  such  permit.  The  evidence 
was  admitted  over  tbe  objection  of  the  plain- 
tiffs, and  .in  its  admission  there  was  no  error. 
It  is  the  privilege  of  every  person  or  company 
operating  water  craft  to  become  a  carrier  of 
passengers  or  not  as  he  or  they  may  see  fit. 
It  takes  a  contract  either  express  or  implied 
to  establish  tbe  relation  of  carrier  and  pas- 
senger, and  we  do  not  see  that  the  employes 
of  a  company  operating  a  freight  boat,  who 
are  expressly  forbidden  to  carry  passengers 
upon  it,  have  any  authority  to  bind  the  com- 
pany by  such  a  contract.  It  is  entirely  out 
of  tbe  scope  of  their  employment.  Cases  may 
be  found  in  which  railroad  companies  have 
been  held  bound  by  the  act  of  conductors  of 
freight  trains  in  taking  persons  as  passengers, 
although  this  was  prohibited  by  the  regula- 
tions of  the  company.  We  presume,  howev- 
er, that  in  such  cases  it  has  generally  ap- 
peared that  the  conductors  had  been  permit- 
ted to  make  a  practice  of  carrying  passengers 
notwithstanding  the  rule.  We  think  it  was 
competent  in  this  case  for  the  defendant  to 
Bhow  that  their  boat  was  but  a  tug,  and  not 
a  passenger  boat,  that  its  employes  were  for- 
bidden to  carry  passengers,  and  that  passen- 
gers had  never  been  carried  upon  it  with  tbe 
consent  of  the  company's  representatives. 
The  evidence  tended  to  destroy  so  much  of 
tbe  plaintiffs'  testimony  as  was  offered  to 
show  tliat  Bosa  was  a  passenger. 

The  other  assignments  of  error  complain 
of  the  charge  of  the  court.  They  are  13  in 
number,  and  all  the  objections  to  the  charge 
might  have  been  presented  under  one  assign- 
ment alone;  therefore  they  need  not  be  con- 
sidered in  detail.  Tbe  court  charged  the 
jury  in  substance  that,  unless  they  found 
that  plaintiffs'  daughter  was  a  passenger  on 
defendant's  boat,  they  could  not  recover.  In 
this  we  think  there  was  error.  There  was  no 
pretense  of  any  express  contract  of  carriage, 
and  we  see  nothing  in  the  testimony  from 
which  such  contract  should  have  been  im- 
plied. It  may  therefore  be  doubted  whether 
it  would  have  been  error  if  the  court  had 
charged  that  tbe  plaintiff  had  no  cause  of  ac- 
tion growing  out  of  the  relation  of  carrier 
and  passenger.  But  this  was  not  the  sole 
ground  upon  which  a  recovery  was  sought. 
As  l)efore  stated,  the  petition  also  alleged 
that  the  company  was  guilty  of  negligence  in 
receiving  the  child  on  board  the  boat  witli- 
oiit  the  consent  of  her  parents.  Although 
the  defendant  cumpimy  may  have  owed  the 


deceased  no  duty  as  a  passenger,  it  Jtoea  not 
follow  that  they  are  not  responsible  for  her 
death.  Every  person  using  dangerous  ma- 
chinery is  under  obligation  to  operate  it  in  a 
careful  manner.  He  may  owe  no  duty  to 
one  who  lias  attained  the  years  of  discretion, 
and  who  voluntarily  comes  in  contact  witii 
it,  to  guard  him  against  dangers  that  are  ap- 
parent. But  as  to  children  tlie  rule  is  differ- 
ent. Evansich  t.  Bailway  Co.,  57  Tex.  123. 
126.  Not  beingcapable  of  exercising  that  de- 
gree of  circumspection  in  the  face  of  danger 
that  adults  are  expected  to  use,  a  higtier  degree 
of  care  must  be  exercised  towards  them.  If  it 
be  negligent  to  leave  dangerous  nmcbinery  in 
a  place  where  children  are  likely  to  tamper 
with  it,  without  taking  precautions  to  pre- 
vent tliem  from  injuring  themselves,  we 
think  it  equally  negligent  to  permit  them 
aboard  a  tug-boat,  where  there  is  danger  of 
their  being  drowned,  without  taking  ado 
qnate  precautions  to  avoid  all  accidents. 

Tbe  facts  of  the  present  case,  however, 
suggest  some  further  questions  for  consider- 
ation. There  was  testimony  that  an  officer 
of  the  defendant  company  had  expressly  or- 
dered that  the  children  of  plaintiffs  should 
not  be  allowed  to  come  upon  the  t>oat,  and 
it  appears  that  they  were  upon  board  at  the 
time  of  tbe  accident  by  invitation  of  some  of 
the  crew,  but  without  the  knowledge  of 
either  the  captain,  who  was  absent  at  the 
time,  or  of  the  pilot  who  was  in  charge. 
The  act  of  invitiuK  them  on  board  was  not 
within  the  scope  of  the  authority  of  the  com- 
pany's servants,  and  if  the  right  of  action 
depended  upon  the  invitation  the  company 
should  not  be  held  liable.  But  we  think  it 
was  the  duty  of  the  company  not  to  permit 
them  on  board,  if  their  presence  there  was 
dangerous.  When  the  company  left  the 
management  of  the  boat  to  its  servants  the 
duty  devolved  upon  them,  and  it  cannot  be 
permitted  to  say  that  their  action  in  allowing 
the  children  on  the  boat  was  contrary  to  orders, 
and  that  it  is  not  liable.  A  master  is  liable 
for  the  wrongful  acts  of  bis  servant,  done 
within  tbe  scope  of  his  authority,  although 
they  be  done  in  disobedience  of  express  or- 
ders. 

We  have  thus  far  discussed  the  case  upon 
the  theory  that  the  deceased  daughter  bad 
not  attained  to  years  of  discretion.  We  do  not 
wish  to  be  understood  as  holding  this  as  a 
matter  of  law.  In  regard  to  ^  child  of  very 
tender  years,  it  would  be  the  duty  of  the 
court  to  declare  that  it  could  nut  be  held  in 
any  manner  accountable  for  its  conduct.  On 
the  other  hand  it  has  been  laid  down  "that 
at  fourteen  an  infant  is  presumed  to  have 
sufScient  capacity  and  understanding  to  be 
sensible  of  danger  and  to  have  the  power  to 
avoid  it,  and  this  presumption  ought  to 
stand  until  it  is  overthrown  by  clear  proof  of 
the  absence  of  such  discretion  and  intelli- 
gence as  is  usual  with  infants  of  fourteen 
years  of  age. "  Nagle  v.  Railroad  Co.,  88  Pa. 
St.  35.  Without  any  disposition  to  affirm 
this  doctrine,  we  ne<Hl  only  say  we  are  not 
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called  upon  to  deny  it.  Whether  nay  arbi- 
trary presumption  should  be  indulged  as  to 
capacity  at  the  age  of  14  in  civil  cases,  we 
are  not  prepared  to  say.  We  think,  however, 
that  where  the  age  of  the  minor  is  between 
13  and  14  the  question  of  capacity  and  intel- 
ligence should  l>e  left  for  the  determination 
of  the  jury.  Whetlier  Bosa  Cook,  at  the 
time  sIm  boarded  the  tug,  had  the  intelli* 
gence  to  appreciate  tlie  dangers  of  the  situa- 
tion, and  the  discretion  and  circumspection 
to  avoid  them,  as  ordinary  adult  persons 
have,  will  be  a  question  to  be  determined.  If 
she  liad,  then  the  plaintiffs  cannot  recover. 
But  should  this  question  be  determined  in 
the  negative  the  riglit  of  recovery  will  still 
depend  upon  the  further  question  whether 
she  was  guilty  of  contributory  negligence  or 
not.  If,  considering  her  age  and  discretion, 
her  act  in  going  near  the  gunwale  of  the  boat 
and  placing  her  hand  upon  the  pile  of  wood 
was  such  as  a  similar  person  of  ordinary 
prudence  would  not  have  done,  she  was 
guilty  of  such  negligence  as  would  preclude 
a  recovery. 

The  plaintiffs  testify  that  they  forl>ade  the 
captain  to  receive  the  children  on  board  the 
boat.  On  the  other  hand,  he  testifled  that  he 
told  them  not  to  permit  the  children  to  come 
on  board,  and  that  they  answered  that  there 
was  no  danger.  Should  it  be  found  upon 
another  trial  that  they  consented  for  their 
daughter  to  go  on  board  on  the  day  she  was 
drowned,  they  should  not  recover.  The 
judgment  is  reversed,  and  the  cause  re- 
manded. 


Shamnon  v.  Jonss  et  ux. 

{Supreme  Court  of  Texas.    March  4, 1890.) 

Mauciocs  Pkosboutiox— Pboof  or  Malicx— Ir- 

STKVOTIONB— DaMAOBS. 

1.  In  an  action  for  malicious  prosecution,  de- 
fendant testified  that  he  bad  had  certain  singular- 
ly marked  turkeys  in  his  yard;  tbat  his  servant 
informed  him  that  they  had  flown  into  plaintifTs 
yard ;  that  on  going  to  demand  their  return  he  was 
told  that  she  was  sick  in  bed,  and  that  sbe  said 
tbat  the  tnrkevs  in  her  yard  bad  been  sent  her  by 
express;  that  lie  found  on  inqniry  at  the  express 
otnces  that  no  turkeys  had  been  dellTered  to  plain- 
tiff; that  he  had  sworn  out  a  warrant  against 
plaintiff  after  consulting  his  attorner;  that  he 
could  not  identify  the  turkeys  in  plaintifTs  yard  as 
his  own;  and  that  he  had  no  malice  against  plain- 
tiff. Plaintiff  testified  tbat  she  was  oonflned  to 
ber  bed  at  the  time  of  defendant's  visit,  and  tbat 
she  bad  purchased  the  turiceys  from  a  peddler. 
The  peddler  testifled  that  he  had  sold  turkeys  to 
plaintiff.  Held,  that  there  was  suiBcient  evidence 
to  support  a  verdict  for  plaintiff. 

2.  where  an  officer  executed  a  warrant  by 
merely  reading  it  to  plaintiff  while  confined  to  her 
bed,  there  is  an  actual  arrest. 

3.  Though  plaintiff  is  formally  joined  by  her 
husband  as  a  party,  a  verdict  for  "plaintiff"  Is  not 
defective. 

4.  It  is  not  error  to  charge  that  "'malice' 
means  wickedness  of  purpose,  or  a  spiteful  or 
malevolent  design  against  another,  or  a  purpose 
to  injure  another,  or  a  design  of  doing  mischief,  or 
any  evil  design  or  an  inclination  to  do  a  bad  thing, 
or  a  reckless  disregard  of  the  rights  of  others,  or 
an  intent  to  do  an  mjury  to  anower,  or  absence  of 
legal  excuse,  or  any  other  motive  than  that  of 
bringing  a  party  to  justice. " 


5.  It  is  not  error  to  charge  that "  probable  canse 
means  a  reasonable  ground  of  suspicion,  supported 
by  facts  and  circumstances  sufflcientl^  stt-oag  in 
themselves  to  warrant  a  cautious  man  mthe  belief 
that  the  person  accused  is  guilty  ot^he  offense 
with  which  he  is  charged. " 

6.  Where  a  statement  of  the  facts  shows  want 
of  probable  cause,  the  fact  that  defendant  consult- 
ed an  attorney  before  acting  is  not  sufficient  to 
relieve  him  from  liability. 

7.  When  the  petition  alleges  that  great  distress 
of  mind  and  sidcness  was  caused  by  the  prosecu- 
tion, and  there  was  no  objection  to  the  admission 
of  evidenoe  tending  to  prove  them,  it  is  not  error 
to  obargs  the  jury  that  they  oaa  consider  the  sick- 
ness and  distress  in  estimating  the  damages. 

Commissioners'  decision.  Appeal  from 
district  court,  Galveston  county;  William 
H.  Stewakt,  Judge. 

Action  by  Z.  T.  Jones  and  Delia,  his  wife, 
against  A.  M.  Shannon.  The  court  charged 
the  jury  that  "probable  ouuse  means  a  rea- 
sonable ground  of  suspicion,  supported  by 
facts  and  circumstances  sufficiently  strung  in 
themselves  to  warrant  a  cautious  man  in  the 
belief  that  the  person  accused  is  guilty  of  the 
offense  with  which  he  is  charged."  Judg- 
ment was  rendered  for  plaintiffs,  and  defend- 
ant appealed. 

Daoidson  cfi  Minor  and  W.  B.  Benson,  tot 
appellant.  Howard  Finley  and  Walter  L 
Wilton,  for  appellees. 

HoBBT,  J.  Appellee  Delia  Jones,  joined 
by  her  husband,  sued  appellant  for  an  alleged 
malicious  prosecution  instituted  by  him 
against  her  on  November  17, 1887.  The  cause 
of  action  is  alleged  to  have  consisted  in  the 
arrest  of  the  said  Delia  Jones,  brought  about 
by  an  affidavit  or  complaint,  made  on  the  day 
stated  by  A.  M.  Shannon  liefore  S.  T.  Fon- 
taine, recorder  of  the  city  of  Galveston, 
charging  her  with  theft  of  property  under 
the  value  of  920;  all  of  which  was  charged 
to  have  been  done  by  appellant  with  malice, 
and  without  probable  cause.  It  was  alleged 
that,  appellee  was  required  to  appear  before 
the  recorder  and  give  bond  to  await  the  ac- 
tion of  the  grand  jury  of  Galveston  county, 
which  body,  upon  a  hearing  of  said  charge, 
found  it  to  be  false,  and  refused  to  find  a 
bill;  and  said  prosecution  there  ended.  In 
addition  to  allegations  of  injury  to  plaintiff 
in  her  credit  and  reputation,  etc.,  Jt  was  also 
averred  that  she  had  suffered  great  anxiety 
and  pain  of  mind  and  body,  and  had  been 
forced  and  obliged  to  lay  out  and  expend  9100 
in  procuring  her  dischnrge,  etc.,  and  by  rea- 
son of  the  premises  l>een  prevented  from  fol- 
lowing her  lawful  business,  and  had  other- 
wise been  actually  damaged  in  her  credit  and 
circumstances,  etc. ;  laying  her  actual  dam- 
ages at  92,500.  There  was  a  general  de- 
murrer and  denial  and  special  denial  Bled  by 
the  defendant,  to  the  effect  thai  whatever  be 
did  in  tlie  matters  referred  to  in  the  petition 
was  without  malice,  and  with  prol>able  cause 
for  believing  the  same  to  be  true.  A  trial 
by  jury  in  November,  1889,  resulted  in  a  ver- 
dict for  the  plaintiff  for  S125,  actual  dam- 
ages, for  wiiich  judgment  was  entered  in 
favor  of  plaintiffs.     This  Is  appealed  from 
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upon  the  following  errors,  propeily  assigned : 
The  first  consists  of  a  criticism  upon  tlie 
court's  definition  of  "maliue."  It  has  been 
said  by  an%niinent  text-writer,  in  siibstancp, 
tliat  few  words  within  the  runge  of  criminal 
law  have  been  used  in  such  various  and  con- 
flicting senses  as  the  term  "malice."  Steph. 
Grim.  Law,  81,  cited  in  Townsh.  Sland.  & 
Lib.  p.  128,  note  1.  The  definition  of  this 
term  complained  of  is  sufficiently  compre- 
hensive. It  is  as  follows:  "'Malice' means 
wickedness  of  purpose,  or  a  spiteful  or  malev- 
olent design  against  another;  a  purpose  to 
injure  another;  a  design  of  doing  mischief, 
or  any  evil  design  or  inclination  to  do  a  bad 
thing,  or  a  reckless  disregard  of  the  rights  of 
others,  or  an  intent  to  do  an  injury  to  an- 
other, or  absence  of  legal  excuse,  or  any  other 
motive  than  that  of  bringing  a  party  to  jus- 
tice." The  foregoing,  altliough  not  identical 
in  its  phraseology  with  numerous  definitions 
contained  in  Townshend  on  Slander  &  Libel, 
128  et  seq.f  embraces  substantially  several 
there  given.  Of  that  given  by  the  court  of 
"probable  cause, "  it  is  enough  to  say  that  it  is 
in  entire  accord  with  the  familiar  formula  of 
Mr.  Justice  Washington  in  Munns  v.  Du- 
pont,  3  Wash.  C.  G.  81,  and  adopted  in  a 
i;reat  number  of  cases  on  this  subject  since. 
Landa  v.  Obert.  45  Tex.  544. 

There  is  no  merit  in  the  second  and  third 
assignments, and  the  propositions  thereunder, 
complaining  that  the  verdict  is  not  responsive 
to  the  pleadings,  and  does  not  support  the 
judgment.  Two  plaintiffs — the  husband  and 
wife — are  named  in  the  petition.  The  wife 
is  the  real  plaintiff,  being  joined  formally  by 
tier  husband.  The  verdict  is  for  the  "plain, 
tiff;"  the  judgment  is  in  favor  of  the  "plain- 
tiffs." There  can  bn  no  sort  of  doubt  that  a 
reference  to  tlie  petition,  which  could  t>e 
tnade  to  aid  the  verdict,  showed  that  the  ver- 
dict was  intended  for  the  plaintiffs.  As  in 
this  character  of  suit  the  husband  is  required 
to  join  tlie  wife,  any  verdict  against  the  de- 
fendant is  necessarily  in  favor  of  both  plain- 
tiffs. 

The  substance  of  the  fifth  assignment  is 
that  "the  verdict  is  not  supported  by  the  evi- 
dence, because  it  failed  to  show  malice  and 
want  of  probable  cause  in  the  prosecution  of 
appellee;  and  because  probable  cause  was 
ebown  by  the  testimony  of  two  witnesses  be- 
Bides  appellant,  all  of  whom  saw  the  turkeys 
in  appellees'  yard,  which  was  not  contradict- 
ed." A  review  of  the  facts  of  record  in  the 
case  is  indispensable  to  a  proper  appreciation 
of  the  force  of  this  assignment.  The  testi- 
mony in  behalf  of  the  appellant  was  that  he 
"had  in  his  yard  at  home  a  dozen  unusually 
fine  and  singularly  marked  gobblers, — very 
large,  white  and  black,  and  glossy.  Appel- 
lees lived  adjoining,  just  across  the  alley. 
On  returning  home  one  evening,  one  of  bis 
servants  informed  him  that  some  of  his  tur- 
keys had  gone  over  into  appellees'  yard.  He 
sent  his  servant  Amzy  ilarrell  over  after  the 
turkeys  the  next  day,  and  he  reported  back 
that  Mrs.  Jones  said  they  were  not  there. 


Appellant  then  went  over  himself,  knocked 
at  the  door  of  Mrs.  Jones'  house,  which  was 
opened  by  a  white  woman,  who  said  Mrs.  J. 
was  sick  in  bed.  "She  spoke  to  me.  I  told 
her  my  turkeys  had  flown  over  in  her  yard, 
and  I  had  come  to  get  them.  She  said  she 
had  only  two  turkeys,  which  had  been  sent 
to  her  by  express.  I  asked  her  who  sent 
them,  and  she  replied  that  she  did  not  know; 
that  Ibey  were  frequently  sent  to  her  by  ex- 
press by  her  mother  and  others.  She  could 
not  give  the  name  of  the  drayman  who  she 
said  bad  brought  them  to  her.  I  told  her 
that  was  too  thin,  and  she  had  better  send 
my  turkeys  home.  It  was  then  about  dusk. " 
On  the  following  day  appellant  met  an  attor- 
ney at  law  in  whom  he  had  confidence;  stat- 
ed the  case  to  him  fully,  and  asked  his  advice 
as  to  what  he  should  do.  He  advised  that 
appellant  send  an  officer  out,  and  have  biin 
get  the  turkeys,  or  to  have  Mrs.  Jones  arrest- 
ed if  he  did  not  get  them.  Appellant  went 
to  each  of  the  express  companies,  and  found 
appellees  had  received  no  turkeys  by  express. 
Appellant  also  made  full  statement  at  the 
case  to  the  city  recorder  before  be  made  the 
affidavit,  and  he  gave  the  same  advice  as  that 
given  by  counsel  be  bad  consulted.  Appel- 
lant had  never  known  Mrs.  Jones  before, 
and  stated  under  oath  that  be  had  no  malice 
against  her.  Appellant  stated  that  he  saw 
the  turkeys  at  Mrs.  Jones'  yard  the  evening 
he  was  told  about  them.  They  were  run- 
ning about  the  yard.  He  oould  not  swear 
positively  that  they  were  his,  but  to  the 
best  of  his  knowledge  and  belief  they  were. 
Appellee  Mrs.  Jones  testified  that  on  No- 
vember 16,  1887,  appellant  came  to  her  door. 
She  was  then  quite  sick, — confined  to  her 
bed.  "Mrs.  Bexar  opened  the  door.  He  said 
he  came  to  see  if  we  had  any  of  his  turkeys 
in  our  yard.  I  told  him  I  had  only  two  tur- 
keys of  my  own;  they  were  in  a  coop  in  the 
yard,  and  he  could  go  and  look  at  them.  He 
went  away.  Kever  saw  him  again.  Was 
arrested  the  next  day  by  a  policeman  who 
came  to  the  house  with  a  warrant,  charging 
me  with  stealing  the  turkeys.  He  read  it  to 
me  while  I  was  sick  in  bed. "  Witness  then 
describes  at  length  the  effect  upon  her,  men- 
tally and  physically,  of  the  shock.  "  The  offi- 
cer told  me  he  wanted  me  or  a  bond,  and  if 
I  did  not  give  bond  he  would  haul  me  to  jaiL 
I  told  him  to  see  my  husband,  who  was  work- 
ing for  Lammers  &  Flint."  As  to  what 
transpired  at  appellees'  house,  and  the  con- 
versation there  had  between  appellant  and 
appellee,  this  testimony  was  corroborated 
by  Mrs.  Rexar,  who  was  attending  Mrs. 
Jones.  Appellee's  examination  seems  to 
have  been  waived,  and  she  entered  into  bond 
to  await  tlie  action  of  the  grand  jury  of  Gal- 
veston county.  That  body  convened,  and  ig- 
nored the  accusation.  Appellee  testified  that 
the  two  turkeys  she  bad  in  her  coop  were 
purchased  by  her  from  Mr.  Marx,  who  ped- 
dled turkeys.  He  corroborated  her  testimo- 
ny to  the  effect  that  she  had  bought  two  lur^ 
keys  from  hini,  and  stated  tliat  he  bad  fre- 
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qaently  sold  her  tnrkejs  before.  W.  J. 
Evans  testified  to  making  a  coop  for  appellee 
about  the  middle  of  November,  1887,  for  tur- 
keys. There  were  two  then  running  about 
in  her  yard,  apparently  iit  home.  He  placed 
them  in  the  coop  after  it  was  finished.  The 
evidence  showed  that  appellee  was  sick  prior 
to  and  at  the  time  of  the  arrest, — suffering 
from  pneumonia;  was  attended  by  two  phy- 
sicians, and  subsequently  grew  worse.  Un- 
der this  testimony  the  verdict  of  the  jury  was 
for  the  plaintiff  for  the  sum  of  8125  dam- 
ages. 

That  the  question  of  malice  is  one  of  fact, 
and  the  existence  or  non-existence  of  proba- 
ble cause  are  of  law^  and  fact,  are  rules  as  old 
as  the  action  out  of  which  they  grew.  It 
does  not  occur  to  us  as  at  all  essential  to  en- 
ter into  a  discussion  of  the  principles  elabo- 
rately argued  by  the  appellant's  counsel.  To 
do  so  would  be,  in  a  great  measure,  to  repro- 
duce familiar  rules  and  stereotyped  phrases, 
with  which  cases  ofthis  class  usually  abound. 
If  the  facts  and  circumstances  in  evidence 
which  were  shown  to  htye  existed  at  the 
time  did  not  authorize  the  afSdavit  of  theft 
made  by  appellant  against  the  appellee,  or  if 
they  did  not  afford  a  basis  for  a  reasonable 
suspicion  or  belief  that  appellee  had  com- 
mitted the  crime  of  theft,  then  it  will  not  be 
contended  as  a  legal  proposition  that  the 
proof  fails  to  show  that  malice  and  that  want 
of  probable  cause  necessary  to  sustain  the 
▼erdict.  There  is  nothing  in  the  evidence 
of  the  appellant,  as  contained  in  the  record 
before  us,  which  would  authorize  us  to  hold 
that  there  was  any  reasonable  ground  for  the 
belief  that  the  appellee  had  fraudulently  tak- 
en the  personal  property  of  appellant  with- 
out his  consent,  with  the  intent  to  deprive 
bim  of  its  value,  etc.  The  information  which 
had  been  given  him  as  to  the  manner  the 
turkeys  entered  Mrs.  Jones'  yard  was  that 
they  flew  over  his  fence  into  the  alley  which 
separated  his  residence  from  appellees'  prem- 
'ises,  and  that  they  entered  the  gate  of  the 
latter,  which  opened  into  this  alley.  It  would 
appear  from  appellant's  testimony  that,  when 
be  visited  appellee  to  inquire  about  them,  and 
saw  what  he  believed  to  be  his  turkeys  in  her 
yard,  she  was  not  physically  in  a  condition  to 
bave  taken  possession  of  them.  There  is  no 
donbt  from  the  evidence  that  she  bad  been 
quite  sick,  having  pneumonia,  and  was  at- 
tended by  two  physicians.  It  was  not  shown 
that  she  was  at  any  time  ever  seen  in  pos- 
session of  them,  or  that  she  refused  to  allow 
any  turkeys  of  appellant  found  in  her  yard 
to  be  taken  by  him,  or  that  she  prevented,  or 
attempted  to  prevent,  a  recovery  by  appel- 
lant of  his  property,  or  that  be  made  any  de- 
mand or  request  of  her,  or  asserted  any  claim 
to  them  which  appellee  refused  or  repudiated. 
By  no  reasonable  construction  or  fair  process 
of  reasoning  can  it  be  claimfd  that  the  facts 
as  testified  to  established  that  dishonest  pur- 
pose,— the  fraudulent  intent  on  the  part  of 
appellee  to  take  the  property  in  such  manner 
as  constitutes  theft.    There  is  an  entire  ab- 


sence of  these  elements  essential  in  the  crime 
of  theft,  and  without  which  there  can  be 
none.  In  a  civil  action  for  the  recovery  of 
the  property  it  could  not  be  said,  if  there  had 
l)een  a  veniict  for  the  appellee,  that  it  was 
unsupported  by  the  evidence.  If  it  be  true, 
then,  that  the  evidence  may  have  authorized 
the  jury  to  think  there  was  a  want  of  probable 
cause,  nothing  further  need  be  said  with  re- 
spect to  proof  of  malice. 

The  seventh  assignment  is,  biiefly  staled, 
that  the  court  erred  in  instructing  the  jury 
that  defendant  would  be  li:tblu  if  he  made 
the  affidavit  for  the  arrest.  The  contention 
of  the  appellant,  as  we  understand  it,  is  that 
there  was  no  actual  arrest;  that  the  cause  of 
action  consists  in  the  injury  sustained  by  rea- 
son of  the  arrest  and  confinement  under  the 
charge,  and  where  there  is  no  arrest  there  is 
no  injury.  In  this  case  the  officer  executing 
the  warrant  read  it  to  the  appellee  while  she 
was  sick  in  bed,  and  told  her  she  would 
have  to  give  bond  or  go  to  jail.  Her  hus- 
band procured  the  bond  for  her.  "Actual 
contact  is  not  necessary  *  *  *  to  con- 
stitute an  arrest."     Add.  Torts,  §  871. 

It  is  assigned  as  error  that  tlie  jury  were 
instructed  that  they  could  estimate  as  actual 
damages  sickness,  or  increased  sickness,  if 
any,  and  distress  of  mind  caused  by  the  pros- 
ecution and  arrest;  because  there  were  no  al- 
legations or  legal  proof  of  the  same,  and  they 
were  too  remote.  The  allegations  were  that 
"the  plaintiff,  by  reason  of  the  premises,  had 
suffered  great  anxiety  and  pain  of  mind  and 
body,"  eta.;  and,  again,  that  "4he  suffered 
great  mental  pain,  caused  by  the  acts  of  de- 
fendant," etc.  No  special  exception  was  filed 
to  these  averments,  nor  was  any  objection 
made  to  the  proof  offered  as  to  her  sickness 
at  the  time  of  the  arrest,  and  the  effect  upon 
her  caused  by  it.  The  general  averments  re- 
ferred to  were  sufficient  to  admit  the  proof 
in  the  case,  where  there  was  no  special  ex- 
ception or  objection  to  the  evidence.  Had 
there  been  an  exception  sustained  on  this 
ground,  the  petition  might  have  been  amend- 
ed, and  if  there  had  been  objection  made  to 
the  testimony  when  it  was  introduced,  this 
objection  might  have  been  met. 

The  remaining  assignment  is  that  the  court 
ei-red  in  instructing  the  jury  as  follows:  "'If 
you  believe  from  the  evidence  that  the  de- 
fendant Shannon  stated  all  the  facts  to  a  com- 
petent attorney  at  law,  who  advised  the  affi- 
davit, and  that  Shannon  in  good  faith  fol- 
lowed the  advice  of  counsel  learned  in  the 
law,  you  may  take  that  fact,  together  with 
all  the  other  facts  and  circumstances  in  evi- 
dence, to  determine  whether  or  not  Shan- 
non was  actuated  by  malice  in  making  the 
affidavit;'  the  court,  in  effect,  instructing  the 
jury  that,  though  defendant  advised  with 
counsel  under  the  circumstances  stated,  and. 
acting  upon  the  advice  thus  given,  in  good 
faith  made  the  affidavit  in  question,  tliat  these 
facts  would  not  of  themselves  be  a  justifica- 
tion of  defendant's  acts  in  the  premises,  but 
only  to  l>e  considered  with  other  facts  and 
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clroamstAnces  in  the  case. "  While  there  may 
have  been,  in  some  of  the  cases  heretofore,  a 
conflict  of  opinion  as  to  whether  acting  upon 
the  advice  of  counsel  by  the  defendant,  after 
a  full  statement  of  all  the  facts,  would  con- 
stitute a  complete  defense  in  suits  of  tiiis 
class,  the  later  authorities  are  to  the  effect 
that  it  is  not  an  absolute  or  perfect  protec- 
tion ;  and  it  is  not  conclusive  upon  the  ques- 
tion of  probable  cause.  Bamsey  v.  Arrott. 
64  Tex.  324.  There  is  no  good  and  sufficient 
reason  for  the  rule  that,  if  the  defendant  acts 
in  good  faith,  upon  counsel's  advice,  in  in- 
stituting the  prosecution,  after  stating  fully 
the  facts,  it  is  a  complete  defense;  because 
the  facts  so  stated  may  show  in  themselves 
that  there  was  no  probable  cause.  And  if  it 
be  disclosed  by  the  statement  made  of  all  the 
facts  that  there  was  no  probable  cause  for  the 
prosecution,  it  is  unreasonable  to  say  that  the 
mere  observance  of  the  ceremony  by  the  de- 
fendant of  submitting  these  facts  to  counsel, 
who  may  not  see  in  them  the  absence  of  prob- 
able cause,  and  hence  advises  the  arrest,  will 
afford  a  justification  on  the  ground  of  prob- 
able cause  when  the  facts  show  its  absence. 
There  was  no  error,  we  think,  because  the 
charge  failed  to  instruct  the  jory  that  such 
advice  of  counsel,  so  acted  on,  after  stating 
all  the  facts,  would  be  conclusive  upon  the 
question  of  probable  cause. 

There  may  have  been  error  in  the  use  of  the 
word  "malice,"  instead  of  " probable  cause, " 
in  the  charge.  That  the  defendant  acted  upon 
the  advice  of  counsel  may  be  considered  in 
determining  whether  he  had  probable  cause, 
and  not  whether  he  acted  with  malice,  as 
cli^rged  by  the  court.  But  still,  according  to 
our  view  of  the  facts,  we  cannot  see  that  the 
defendant  or  appellant  has  any  cause  to  com- 
plain of  the  charge;  because  it  seems  to  be 
be  obvious,  from  his  own  testimony,  that  he 
did  not  act  upon  the  advice  of  his  counsel. 
Appellant  testifies  that  "the  following  morn- 
ing, [the  morning  after  he  went  to  Mrs. 
Jones'  house]  as  I  went  down  town,  I  met 
an  attorney  in  whom  I  had  conBdence,  at 
Mason's  corner  on  Market  street,  and  stated 
the  case  to  him,  as  I  have  stated  it  here,  and 
asked  him  what  I  ought  to  do,  and  he  told 
me  that  I  ought  to  send  an  offlcer  out,  and 
[have?]  him  get  the  turkeys,  or  to  have  Mrs. 
Jones  arrested  if  be  did  not  get  them . "  There 
is  no  evidence  whatever  that  Shannon  acted 
on  this  advice.  No  officer  was  sent  out  to 
get  the  property,  or  to  make  any  effort  in 
that  direction.  But  the  next  step  appears  to 
liavebeeu  the  affidavit,  followed  by  the  arrest 
by  the  officer.  There  was  nothing  in  this 
testimony  calling  for  an  instruction  upon  the 
defense  claimed, — the  existence  of  probable 
cause  growing  out  of  appellant's  alleged  ac- 
tion upon  the  advice  of  counsel.  Under  this 
evidence,  it  cannot  be  contended  that  a  jury 
would  have  been  authorized  to  find  that  ap- 
pellant did  act  upon  the  advice  of  counsel. 

We  have  endeavored  to  carefully  examine 
the  record,  and  we  think  the  judgment  should 
be  affirmed. 


Statton,  C.  J.  Beport  of  oommisslon  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  affirmed. 


SOTTTHERN  PAO.  CO.  «.  STALEHT. 

(Supreme  Court  o/  Texas.    March  4,  ISflO.) 

AFFBAI/-BoirD. 

1.  Rev.  St  Tex.  1879,  |  1639,  provides  that  a 
party  appealing  from  a  jadfment  in  a  jnstije's 
court  to  the  diatriot  ooart  shall,  within  10  days 
from  the  date  of  the  Judgmeiit,  file  with  the  justice 
a  bond  payable  to  the  appellee,  "conditioned  that 
the  appellant  shall  prosecute  his  appe»l  to  effect, 
and  shall  pay  off  and  satisfy  the  Judgment  which 
may  be  rendered  against  him  on  such  appeaL" 
Held,  that  an  appeal-bond  conditioned  that  appel- 
lant should  "proBBCute  its  appeal  to  effect,  or  pay, " 
etc.,  is  a  sufficient  compliance  with  the  statute. 

2.  A  mlsreoital  of  the  date  of  a  judgment  in 
an  appeal-bond  is  not  fatal  to  the  appeal  when  the 
court,  names  of  the  parties,  amonnt  and  effect  of 
the  judgment,  and  number  of  the  case  are  all  oor- 
reoUy  stated,  as  the  other  recitals  suffloiently  show 
that  the  bond  is  given  In  the  identi«»l  oase  in 
which  the  judgment  appealed  from  is  rendered, 
which  is  all  that  is  necessary. 

Appeal  from  district  court,  Wharton  coun- 
ty. 

Bev.  St.  Tex.  1879,  art.  1689,  provides 
that  the  party  appealing  from  a  judgment  in 
a  justice's  court  to  the  district  court  shall, 
within  10  days  from  the  date  of  the  judg- 
ment, file  with  the  justice  a  bond  payable  to 
the  appellee,  "conditioned  that  the  appellant 
shall  prosecute  his  appeal  to  effect,  and  shall 
pay  off  and  satisfy  the  judgment  which  may 
be  rendered  against  him  on  such  appeal." 

Bloakdaie  <Si  Proctor,  for  appellant. 

Gaines,  J.  Appellee  on  the  27th  day  of 
November,  1888,  in  cause  No.  550  in  the  jus- 
tice's court  of  precinct  No.  1  of  Wharton 
county,  recovered  a  judgment  against  appel- 
lant for  the  sum  of  $58.50,  and  for  costs  of 
suit.  On  the  24th  of  December,  1888,  appel- 
lant filed  a  bond,  which  was  approved  by  the 
justice,  for  an  appeal  to  the  district  court. 
In  describing  the  judgment  in  the  bond,  the 
number  of  the  case,  the  style  of  the  court, 
the  names  of  the  parties,  and  the  amount 
and  effect  of  the  judgment  are  accurately 
stated,  but  the  date  is  given  as  the  1st  of 
December,  instead  of  the  27th  of  November; 
also  the  condition  of  the  bond  reads,  "shall 
prosecute  its  appeal  to  effect,  or  pay,"  etc. 
On  motion  in  the  district  court,  the  appeal 
was  dismissed.  The  grounds  of  the  motion 
were:  (1)  That  the  judgment  was  misde- 
scribed;  (2)  that  the  condition  was  not  sutAi 
as  the  law  requires;  and  (3)  that  the  bond  re- 
cites a  judgment  rendered  on  Sunday. 

The  second  ground  of  objection  was  not 
well  taken.  The  condition  provided  by  our 
statute  for  an  appeal-bond  from  the  district 
to  the  supreme  court  is  very  similar  to  that 
for  appeal-bonds  from  the  justices'  courts; 
and  it  has  long  since  been  settled  that  the 
use  of  the  word  "or"  instead  of  "and,"  in  the 
condition  of  the  former  bond,  does  not  change 
its  legal  effect,  and  therefore  dues  not  rentier 
it  void.    Bobinson  v.  Brinson,  20  Tex.  4'iii. 
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Keltber  ion  anch  a  depnrtnre  from  the  lan- 
guage of  the  statute  change  the  effect  of  a 
bond  for  an  appeal  from  a  jadgment  in  a  jus- 
tice's court,  and  the  same  rule  should  be  ap- 
plied. That  the  rule  does  apply  is  expressly 
held  by  our  court  of  appeals.  Woriey  v.  Hud- 
son. 2  Willson,  avil  Gas.  §  26. 

The  question  of  the  effect  of  the  misrecital 
of  the  date  is  one  of  more  ditBcuIty.  The 
date  of  a  Judgment  is  one  of  the  most  im- 
portant features  by  which  it  can  be  identi- 
fied. The  same  judgment  cannot  have  two 
dates.  It  is  probably  for  this  reason  that  we 
hare  not  been  able  to  find  any  decision  in  our 
liaporters  in  which  it  has  been  held  that  the 
misrecital  of  the  date  of  the  judgment  in  the 
appeal-bond  is  not  fatal  to  the  appeal.  But 
it  has  been  held  that  It  is  not  necessary  that 
the  date  should  be  stated,  and  the  sole  pur- 
pose it  can  serve  is  to  nid  in  identifying  the 
judgment  appealed  from.  Such  is  the  sole 
purpose  of  any  part  of  the  description.  In 
Cochrane  v.  Day.  27  Tex.  885,  in  speaking 
of  the  description  reqalred  in  a  petition  in  er- 
ror. Judge  Moore  uses  this  language:  "But 
it  has  also  been  held  that  the  petition  or  cita- 
tion must  describe  the  judgment  with  suffi- 
cient accuracy  to  notify  the  defendant  with 
reasonable  certainty  what  judgment  it  is  pro- 
posed to  revise."  We  think  this  indicates 
the  correct  and  reasonable  rule,  as  applied  to 
appeal-bonds.  The  object  of  the  description 
in  the  bond  is  not  only  accurately  to  define 
the  obligation  of  the  sureties,  but  It  is  to 
show  the  court  to  which  the  appeal  is  taken 
that  the  reqnlred  bond  has  been  gi\cen  in  the 
identical  casein  which  the  judgment  appealed 
from  is  rendered.  There  shou  Id  be  such  def- 
inlteness  and  accaracy  in  the  description  that 
the  identity  can  be  made  certain  without  re- 
sort to  evidence  dsAor*  the  record.  It  seems  to 
ns,  therefore,  that,  although  a  discrepancy  or 
misdescription  may  exist,  this  should  not  be 
held  fatal  to  the  bond,  provided  the  judgment  is 
so  fully  descrilied  in  other  respects  as  to  iden- 
tify it  beyond  any  reasonable  doubt.  In  this 
case  we  have  the  court,  the  names  of  the  par- 
ties, the  amount  and  effect  of  the  judgment,  all 
correctly  stated,  and  in  addition  ttwreto  the 
correct  number  of  the  case.  It  is  possible 
that  in  the  same  court  two  judgments  may 
have  been  rendered  between  the  same  parties, 
to  the  same  effect,  and  for  the  same  amount, 
even  on  the  same  day;  but,  if  the  officer  has 
done  his  duty  in  numbering  his  cases  upon 
the  docket,  it  is  Impossible  that  there  could 
be  two  with  the  same  number.  The.date  is 
not  so  determinate  an  element  of  description 
as  the  number  of  the  case.  It  is  a  false  idea 
that  there  is  any  peculiar  sanctity  about 
the  date  of  a  judgment.  Being  relieved  of 
this  idea,  we  think  there  should  be  no  diffi- 
culty in  concluding  that  the  misrecitai  of  its 
date  in  an  appeai-b«nd  should  not  necessarily 
be  held  fatal  to  it.  Like  any  other  misrecit- 
ai, it  sliould  be  disregarded,  provided  the 
other  elements  of  the  description  show  with 
reasonable  certainty  that  it  can  be  no  other 
than  the  judgment  appealed  from.  The  rule, 
T.lS8.w.no.lO— 31 


fdl»a  demonstratio  non  nonet,  applies  in  this 
as  in  other  cases.  Whether  the  date  of  the 
judgment  recited  in  the  bond  was  Sunday  or 
not,  we  deem  unimportant.  The  other  re- 
citals in  the  bond  show  that  the  judgment  In- 
tended was  the  judgment  of  the  27th  of  No- 
vember, from  which  the  appeal  was  taken. 
We  think  the  appeal-bond  was  sufficient,  and 
for  the  error  of  the  court  in  dismissing  the 
appeal,  on  account  of  the  objections  thereto, 
the  judgment  is  reversed,  and  the  causa  re- 
manded. 


Ghildkrs  v.  Hbndebson  et  al. 

(Supreme  Court  of  Texas.    March  28, 1890.) 

HoMBBTais — ^Rights  or  CaiLDaair. 

1.  Const.  Tex.  art.  16,  {  60,  exempts  from  foroed 
•ale  "the  homestead  of  sfamihr;"  and  section  S8 
pro  vides  that  the  homestead  shall  not  be  partitioned 
amone  the  owner's  heirs  so  long  as  it  is  naed  as 
suoh  by  the  surviving  husband  or  wife,  or  so  long 
as  the  ffoardian  of  minor  cliUdren  may  use  and  oc- 
cupy the  same.  Held,  that  a  further  provision  in 
secUon  62,  that  on  the  owner's  death  his  homestead 
"sball  descend  and  vest  in  like  manner  as  other 
real  property, "  does  not  subject  the  homestead  to 
administration  In  favor  of  creditors,  so  long  as  it 
is  used  as  suoh  by  the  oonstltuents  of  tlie  owner's 
family. 

2.  A  widowed  daughter  who  retnms  to  her 
father's  home,  and  is  domioUad  there,  as  a  member 
of  his  family,  when  he  dies,  is  entitled  to  hold  her 
father's  homestead  exempt  from  the  claims  of  his 
creditors,  under  Rev.  St.  Tex.  art  1998,  which  pro- 
vides that  tbers  aliall  be  set  apart  for  the  use  of 
the  widow  and  minor  ehildreD,  and  "nnmarried 
daughters  remaining  with  the  family  of  deceased, " 
all  property  exempt  from  execution  or  foroed  sale. 

Statton,  C.  J.,  dissenting. 

Appeal  from  district  court,  Jasper  county. 
W.  W.  Blake,  for  appellant.    T.  W.  Ford, 
for  appellees. 

HsNRT,  J.  Appelleet,  as  creditors  of  John 
Bevil,  deceased,  applied  for  letters  of  admin* 
istration  upon  his  estate.  Appellant  resisted 
the  grant  of  letters  on  the  ground  that  there 
was  no  necessity  for  an  administration,  Im- 
causa  there  was  no  property  subject  to  one. 
The  only  property  owned  by  the  deceased  at 
the  time  of  his  death,  was  a  tract  of  land  con- 
taining 100  acres,  upon  which  he  resided, 
and  a  small  quantity  of  personal  property  ex- 
empt from  forced  sale.  Bevil  had  resided  on 
the  land  for  many  yearn.  Besides  appellant, 
be  had  three  adult  children,  and  some  grand- 
children by  a  deceased  son,  none  of  whom 
lived  with  him.  Appellant  was  his  daugh- 
ter. She  married,  and  left  her  father's  fami- 
ly. About  30  years  before  her  father's  death, 
she  became  a  widow,  and  returned  with  two 
children  to  her  father's  house.  Subsequent 
to  her  return,  her  mother  died,  and  her  father 
remained  a  widower  until  his  death.  Appel- 
lant and  her  children  remained  with  her 
father  until  his  death.  She  kept  house  for 
him,  ate  at  the  same  table  with  him ;  and  slie 
and  her  daughtei-s  were  partially,  though  not 
entirely,  provided  for  by  him.  One  of  appel- 
lant's daughters  married  before  her  father 
died.    Tlie  other  remained  with  her,  unmar- 
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ried.  AppeDeea  were  creditors  of  the  de- 
oeaaed.  The  court  granted  letters  of  admin- 
istration. 

Article  1874  of  the  Bevlaed  Statutes,  in  ef- 
fect, directs  that  administration  upon  an  es- 
tate may  be  prevented  by  showing  there  is  no 
necessity  for  one.  As,  in  the  case  before  us. 
there  were  debts,  the  only  way  by  which  an 
administration  could  be  shown  to  be  unnec- 
essary was  by  establisbing  that  there  was 
no  property  belonging  to  the  estate  that  was 
subject  to  the  payment  of  ttie  debts.  It  was 
admitted  that  there  vtaa  no  property  so  sub- 
ject during  the  life-time  of  Bevil.  The  con- 
stitution' exempts  from  forced  sale  "the 
homestead  of  a  family."  It  also  directs  that 
"on  the  death  of  the  husband  or  wife,  or  both, 
the  homestead  shall  descend  and  vest  in  like 
manner  as  other  real  property  of  the  de- 
ceased, and  shall  be  governed  by  tlie  same 
laws  of  descent  and  distribution;  but  it  shall 
not  be  partitioned  among  the  heirs  of  the  de- 
ceased during  the  life-time  of  the  surviving 
husband  or  wife,  or  so  long  as  the  survivor 
may  elect  to  use  or  iKx:upy  the  same  as  a 
homestead,  or  so  long  iis  the  guardian  of  the 
minor  children  of  the  deceased  may  be  per- 
mitted, under  the  order  of  tlie  proper  court 
having  the  jurisdiction,  to  use  and  occupy  the 
same."  *  Under  our  statutes,  ail  real  estate 
except  the  homestead,  on  the  death  of  the 
owner  intestate,  vests  in  his  heirs  subject  to 
the  payment  of  the  ancestor's  debts.  It  must 
be  admitted  that  the  language  of  the  consti- 
tution, that  the  homestead  "shall  descend  and 
vest  like  other  real  property,"  does  not  indi- 
cate that  it  was  the  purpose  to  make  the 
homestead  subject  to  administration  in  fa- 
vor of  creditors,  and  to  make  void  all  legisla- 
tion exempting  and  setting  it  aside  to  the 
survivor,  and  other  members  of  the  family. 
It  is  obvious  that  no  such  result  was  in  fact 
intended.  Before  the  adoption  of  the  consti- 
tution of  1876,  the  statutes  and  the  decisions 
of  the  courts  had  uniformly  secured  the  home- 
stead to  the  widow  and  children  who  were 
surviving  constituents  of  the  family,  against 
the  claims  of  creditoi-s,  after  the  death  of  the 
head  of  the  family,  as  fully  as  it  had  been 
done  during  his  life-time.  When  it  ceased  to 
be  used  by  the  constituents  of  the  family, 
after  the  death  of  the  owner  and  head  of  tlie 
family,  while  it  then  had  never  gone  to  the 
creditors,  it,  to  say  the  least,  had  not  been 
clear,  when  the  estate  was  insolvent,  either 
under  the  statutes  or  the  construction  given 
to  them  by  the  courts,  that,  in  the  ultimate 
partition  of  the  land,  it  would  be  distributed 
to  all  of  the  heirs  of  the  owner  according  to 
the  rules  of  descent  governing  his  other  real 
estate,  but.  rather,  the  contrary.  Article 
1305,  Pasch.  Dig.;  Green  v.  Crow,  17  Tex. 
180.  It  seems  to  us  that  in  this  respect  the 
purpose  of  the  constitution  is  to  provide  for 
the  equal  distribution  uf  the  homestead  mmong 
the  heirs  of  the  owner,  when  it  shall  become 
subject  todistribution,  after  the  uses  to  which 
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it  ts  devoted  have  ceased,  and  not  to  suggest 
or  provide  a  contingency  upon  which  it  will 
become  subject  to  the  claims  of  creditors. 
Brau  V.  Yon  Rosenburg,  post,  485,  (decided  at 
the  present  term  of  this  court.)    Like  the 
constitution,  the  statute  exempts  from  forced 
sale  "the  homestead  of  the  family."     Rev. 
St.  art.  2335.    The  legislature  has  directed 
that  out  of  every  estiite  there  stiall  be  set 
apart,  "for  the  use  and  benefit  of  the  widow 
and  minor  children  and  unmarried  daughters 
remaining  with  the  family  of  the  deceased, 
all  such  property  of  the  estate  as  may  be  ex- 
empt from  execution  or  forced  sale  by  the 
constitution  and  laws  of  the  state."     Id.  art. 
1993.    The  legislature  has  provided  that,  in 
ascertaining  the  solvency  of  an  estate,  prop- 
erty classed  as  exempt  shall  not  be  estimated 
or  considered  as  assets  of  the  estate.    Id.  art. 
2003.    And  also  that  "the  executor  or  ad- 
ministrator shall  have  the  right  to  the  posses- 
sion of  the  estate  as  it  existed  at  the  death  of 
the  testator  or  intestate,"  except  such  as  may 
be  exempted  from  the  payment  of  debts.    Id. 
art.  1817.    And  also  (article  2007,  Rev.  St.) 
that  "the  homestead  shall  not  be  liable  for  the 
payment  of  any  uf  the  debts  of  the  estate, " 
except  for  purchase  money,  taxes,  and  im- 
provements.  The  foregoing  provisions  show, 
we  think,  that  the  Intention  of  the  legislature 
was  that  the  homestead  should  not  be  dis- 
posed of  in  an  administration,  where  a  con- 
stituent of  the  family  entitled  to  p»rtici()ate 
in  its  occupancy  survived,  otherwise  than  by 
partition  among  the  heirs  of  the  owner,  if  it 
should  become  subject  to  partition  before  the 
close  of  the  administration.     While,  by  one 
section  of  the  constitution,  it  is  the  home- 
stead of  "a  family"  tl)Ht  is  protected  from 
forced  sale,  anotlier  section  (52,  art.  16)  shows 
that  the  same  exemption  was  intended  to  be 
continued  in  favor  of  the  husband,  wife,  or 
minor  child,  even  if  they  should  become  the 
sole  owner,  and  the  family  should  becone 
otherwise  extinct.     Independently   of   the 
constitution,   the  exemption  of  the  home- 
stead, and  the  right  to  occupy  it,  under  such 
circumstances,  has  been  recognized  by  the  de- 
cisions of  this  court.    Schneider  v.  Bray,  59 
Tex.  670;  Blum  v.Oaines,57  Tex.  119;  Kess- 
ler  V.  Draub,  52  Tex.  575.    The  constitution 
takes  it  for  granted  that  the  protection  from 
forced  sale  of  the  homestead  "of  a  family" 
will  inure  to  the  beneflt  of  every  surviving 
constituent  of  the  family,  without  express 
mention,  as  is  shown  by  its  providing  against 
its  being  partitioned  contrary  to  the  right  of 
occupancy  of  the  surviving  husband,  wife, 
and  minor  children,  without  mention  of  cred- 
itors.   Subject  to  the  manner  of  its  final  par- 
tition, and  its  use  until  then,  its  atatut  with 
regard  to  creditors  was  left,  as  it  always  had 
been,  to  the  legislature. 

When,  upon  the  death  of  the  owner  of  the 
homestead,  no  constituent  of  the  family  sur- 
vivee,  and,  as  a  consequence,  there  remains 
no  family,  the  exemption  ceases,  and  the 
homestead  becomes  subject,  like  other  real 
estate,  to  be  sold  for  the  payment  of  debts. 
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Givens  t.  Hudson ,  64  Tex.  471.  But  if,  up- 
on the  death  of  the  owner,  any  constituent  of 
the  familj  surrlTes,  so  that  the  family  con- 
tinues to  be  represented,  then  the  homestead, 
subject  to  the  prior  right  of  occupancy  of 
such  as  are  protected  in  remaining,  descends 
and  vests  in  the  heirs  of  the  owner.  See  Bran 
T.  Von  liosenbnrg,  post,  485.  A  daughter 
who,  having  been  once  married,  becomes  un- 
married, and  returns  to  lier  father's  home, 
and  is  permanently  domiciled  and  remaining 
there,  as  a  member  of  his  family,  at  the  date 
of  her  father's  death,  comes  within  the  literal 
terms  of  the  statute,  as  one  of  the  members 
of  the  family  to  whom ,  and  for  whose  bene- 
fit, the  exemption  is  preserved.  Whether  or 
not  she  is  within  the  spirit  of  the  law,  and 
whether  the  purpose  may  not  have  been  to 
limit  the  exemption  to  such  daughters  as 
have  never  dissolved  their  family  relations, 
and  acquired  others  by  marriage,  is  a  ques- 
tion al>out  which  we  have  had  much  diffi- 
culty. Wliile  there  will  arise  cases  to  tlie 
contrary,  it  will,  no  doubt,  very  often  occur 
that  a  daughter  so  circumstanced  comes 
within  every  purpose  for  which  such  protec- 
tion was  provided.  In  fact,  few  reasons  can 
exist  for  making  the  exemption  in  favor  of 
a  daughter  who  was  never  married,  without 
regard  to  her  age,  condition,  or  finances, 
that  may  not  apply  with  equal  if  not  greater 
force  to  one  who,  as  a  widow,  seeks  again 
the  protection  of  her  father's  house,  and,  as 
such,  is  remaining  there  when  he  dies.  We 
do  not  feel  ourselves  at  liberty  to  hold  that 
appellant  should  not  be  included  in  the  de- 
scription of  an  "unmarried  daughter  remain- 
ing with  the  family  of  the  deceased,"  or 
"living  with  the  family,"  as  it  is  expressed 
in  subdivision  4  of  article  1996.  Bev.  St. 
This  leads  us  to  tlie  conclusion  that,  as  there 
exists  no  property  subject  to  administration, 
none  should  have  been  granted.  The  judg- 
ment of  the  district  court  will  be- reversed, 
and  a  Judgment  rendered  in  this  court  dis- 
missing the  application  for  the  grant  of  an 
administration,  and  for  costs  in  tavot  of  ap- 
pellant. 

Statton,  0.  J.,  (disaenUnff.)  In  my  opin- 
ion, the  only  interest  in  the  homestead  former- 
ly occupied  by  the  deceased  father  which  can 
be  withdrawn  from  administration  is  that  in- 
herited by  the  daughter  who  resided  with 
him.  She  remained  or  lived  with  her  father; 
and  under  the  terms  of  the  statute,  but  not 
otiierwise,  may  be  regarded  as  the  remain- 
ing constituent  of  the  family.  The  statute 
seems  to  make  such  an  unmarried  daughter 
m  constituent  entitled  to  the  beneflt  of  some 
of  the  provisions  made  for  the  family  of  a 
deceased  parson.  Whether,  if  this  be  true, 
the  property  would  be  subject  to  partition,  it 
Is  not  now  necessary  to  determine.  That 
the  interests  of  the  other  adult  heirs,  in  no 
sense  constituents  of  the  family,  can  be  ex- 
empted from  the  payment  of  the  ancestor's 
debts  be(»ase  her  interest  may  be,  seems  to 
me  to  be  contrary  to  the  spirit  as  well  as  let- 


ter of  the  law.  Yiews  npon  this  qnestion 
have  been  presented  in  another  case,  and 
will  not  be  repeated. 


Claflin  et  al.  v.  Pfeifeb  et  al. 

{Suvreme  Court  of  Texas.    March  11, 1890.) 

HOS&UIS  ASO  Wivs— ComcuNiTT— Smpa&lts  Bs- 

TATI. 

1.  Profits  on  investments  of  a  wife's  separate 
estat«  are  oommunity  proper^  and  Uabla  for 
the  hnsband's  debts;  and  if  the  profits  be  mixed 
with  the  wife's  separate  estate,  in  a  contest  be- 
tween the  wife  and  the  husband's  creditor,  the 
burden  Ss  on  thQ  wife  to  show  bow  much  of  it  re- 
tained the  character  of  separate  estate,  or,  if  any 
part  of  it  has  undergone  mutations,  to  trace  and 
IdenUtyit. 

2.  Where  an  insolvent  member  of  a  firm  en- 
gaged in  the  manufacture  of  show-oases  conveys 
fits  interest  in  the  partnership  to  his  wife,  which 
includes  the  case*  on  hand  and  material  used  for 
their  manufacture,  her  interest  will  be  presumed 
to  be  oommunity  property,  although  the  con- 
veyance is  in  good  faith  and  for  oonsideratlon, 
and  in  a  contest  with  her  husband's  creditor  the 
burden  is  on  her  to  show  that  it  is  her  separate  es- 
tate, and  to  trace  and  identify  that  poixion  of  it 
which  has  undergone  mutations. 

Commissioners'  decision.     Appeal   from 
district  court,  Galveston  county. 
Scott  <&  Levi,  for  appellants. 

Acker,  P.  J.  Gustavo  Pfelfer  and  Carl 
Emme  were  partners  in  the  business  of  manu- 
facturing show-cases,  under  the  firm  name 
and  style  of  Gust.  Pfeifer  &  Co.,  or  the  Gal- 
veston Sliow-Case  Manufactory,  each  owning 
a  half  interest.  Gustave  Pfeifer  was  also  a 
member  of  a  mercantile  firm  which  was  in- 
solvent. On  the  19th  day  of  !Septeml>er,  1887, 
Pfeifer  conveyed  his  half  interest  in  the  bus- 
iness of  Gust.  Pfeifer  &  Co.  to  his  wife,  An- 
na, for  the  recited  consideration  "of  $1,500, 
money  belonging  to  my  wife,  being  part  of 
her  inheritance  derived  from  her  father,  and 
loaned  by  tier  to  me."  It  was  understood 
and  agreed  between  Emme  and  the  Pfeifers 
that  the  business  would  be  continued  with 
Mrs.  Pfeifer  a  member  of  the  firm  instead  of 
her  husband.  On  the  27th  of  September, 
Emme  published  a  notice  of  dissolution  of  the 
partnership  of  Gust.  Pfeifer  &  Co.,  and  that 
he  would  thereafter  "carry  on  the  business 
under  the  name  and  style  of  the  Galveston 
Show-Case  Factory.  Carl  Emme,  proprie- 
tor." The  mercantile  Arm  of  which  Pfeifer 
was  a  member  was  indebted  to  H.  B.  Claflin 
&  Co.  in  the  sum  of  about  $6,000,  upon 
which  an  attachment  suit  was  instituted,  and 
on  the  6th  day  of  October,  1887,  the  writ  of 
attachment  sued  out  by  Claflin  &  Co.  was 
levied  on  the  Pfeifer  half  interest  in  the  show- 
case factory  business.  The  attachment  lien 
was  foreclosed,  and  the  half  interest  in  the 
business  purchased  by  Claflin  &  Co.  On  De- 
cember 21,  1888,  this  suit  was  instituted  by 
Anna  Pfeifer,  joined  by  her  husband,  against 
Carl  Emme,  to  recover  $2,500,  the  alleged 
value  of  an  undivided  half  interest  in  certain 
personal  property,  consisting  of  Bhow-cases. 
tools,  and  material  for  manufacturing  them, 
office  furniture,  etc.,  described  in  an  exhibit 


484 


SOUTHWESTERN  BEPOBTER,  Vol.  13. 


(Tex. 


attached  to  the  petition.  It  was  alleged  that 
the  property  was  left  in  the  hands  of  Emme 
subject  to  the  order  of  Anna  Ffeifer,  and 
that  Emme  converted  it  to  his  own  use  and 
benefit  on  the  27th  day  or  September,  1887. 
Carl  Emme  answered  that  I^.  fi.  ClaQin  &  Co. 
clairned  the  identical  interest  or  estate  sued 
for  by  plaintiffs,  and  prayed  that  Claflln  & 
Co.  be  impleaded.  ClaSin  &  Co.  filed  a  plea 
in  intervention,  claiming  the  half  interest 
by  virtue  of  the  attachment  proceedings, 
and  sale  and  purchase  therennder.  The  in- 
tervenors  alleged  that  the  conveyance  from 
Pfeifer  to  his  wife  on  September  19,  1887, 
was  colorable  only,  and  made  with  intent  to 
hinder,  delay,  and  defraud  the  creditors  of 
Ffeifer;  that  if  said  conveyance  was  bona 
fide  it  substituted  Anna  for  Gustavo  Pfeifer 
88  a  partner  in  the  business  by  consent  and 
agreement  of  both  Pfeifer  and  Emme,  and  that 
the  business  was  continued  under  said  agree- 
ment from  the  19tli  of  September,  1887,  np 
to  time  of  trial;  that  the  interest  sought 
to  be  conveyed  by  the  bill  of  sale  from  Pfeifer 
to  bis  wife,  Anna,  if  nut  the  separate  proper- 
ty of  Gustave  Pfeifer,  was  the  community 
property  of  himself  and  his  wife,  Anna,  and 
liable  for  his  debts.  Plaintiffs  replied  to  the 
petition  in  intervention,  alleging  tliat  the 
transfer  from  Gustave  to  Anna  Pfeifer  was 
bona  fide  and  for  a  good  consideration,  and 
vested  the  property  in  A  nna  as  her  separate 
estate;  and  that  the  firm  of  Gustave  Pfeifer 
&  Co.  was  dissolved  on  September  27,  1887, 
and  thereupon  the  said  interest  of  Anna  was 
converted  by  the  defendant  Emme.  The 
trial  without  a  jury  resulted  in  a  judgment 
in  favor  of  plaintiffs  against  defendant  Em- 
me for  0749.83,  and  that  intervenors  take 
nothing  by  their  petition.  The  court  filed 
separate  findings  of  fact  and  conclusions  of 
law,  to  which  the  intervenors  excepted,  and 
perfected  this  appeal. 

The  first  assignment  of  error  is:  "The 
court  erred  in  its  finding  that  the  sum  of 
f99.20,  received  by  Gustave  Pfeifer  from  the 
business  of  Gust.  Pfeifer  &  Co.,  was  received 
within  a  few  days  of  the  transfer  by  Gust. 
Ffeifer  to  his  wife,  for  that  the  undisputed 
evidence  shows  that  all  but  916.50  of  said 
sum  was  received  by  him  on  and  after  Octo- 
ber 12th.  1887. "  The  statement  of  facts  sus- 
tains the  assignment,  but  it  is  not  perceived 
how  tliis  erroneous  finding  could  have  oper- 
ated to  the  prejudice  of  appellants.  Phtin- 
tiffs  claimed  that  the  partnership  between 
Mrs.  Pfeifer  and  Emme  was  dissolved  on  the 
27th  of  Septeml)er,  and  that  Emme  on  that 
day  converted  her  interest  in  the  partnership 
assets  to  his  own  use.  The  fact  that  Pfeifer 
was  receiving  money  from  the  firm  business 
after  that  date  tended  to  disprove  plaintiffs' 
tase  againrt  the  defendant  Emme,  and  he 
vicould  probably  have  cause  for  complaint  in 
this  finding  of  the  court  against  the  evidence, 
but  be  has  not  appealed.  Appellants  ac- 
quired no  interest  in  the  assets  of  Pfeifer  & 
Co.,  not  included  in  the  levy  of  the  writ  of  at- 
tachment under  which  they  purchased.    We 


understand  appellants  to  have  contended  in 
the  court  below:  (1)  That  the  conveyance  by 
Pfeifer  to  his  wife  of  the  half  interest  in  the 
partnership  assets  and  business  was  colorable 
only,  and  void  as  to  them;  (2)  if  the  convey- 
ance was  not  colorable  only,  but  made  in  good 
faith  and  upon  good  consideration,  the  inter- 
est conveyed  was  community  property  and 
liable  for  the  husband's  debt;  and,  (S)  it  by 
the  conveyance  the  half  interest  became  the 
separate  estate  of  the  wife,  it  devolved  on  her 
to  clearly  show  by  the  evidence  that  the  prop- 
erty levied  by  the  attachment  was  the  identical 
property  conveyed  to  her.  We  understand 
appellants  to  here  insist  upon  only  the  last 
two  of  these  contentious,  and  we  do  not  think 
the  fact  that  Gust.  Pfeifer  received  most  of 
the  $99.20  after  the  date  when  plaintiffs  al- 
leged that  the  partnership  was  dissolved, 
tended,  in  any  degree,  to  prove  either  of 
them.  Whether  the  property  after  the  con- 
veyance from  Pfeifer  to  bis  wife  was  com- 
munity or  separate  estate  of  the  wife,  he  was 
authorized  to  look  after  it  and  receive  money 
due  to  the  business;  and  it  seems  to  us  im- 
material, so  far  as  appellants  are  concerned, 
when  the  partnership  between  Mrs.  Ffeifer 
and  Emme  was  dissolved,  or  whether  it  has 
been  dissolved  at  all. 

The  second  assignment  of  error  is  to  the 
effect  that  the  court  erred  in  its  findings  of 
fitct.  in  tliat  it  assumes  that  on  September  27. 
1887,  the  defendant  Emme  converted  to  his 
own  use  Anna  Pfeifer's  interest  in  the  assets 
and  business  of  the  firm.  If  the  court  erred 
in  the  particular  indicated  by  this  asslgnmeut, 
it  was  not  prejudicial  to  appellants,  and  Em- 
me does  not  complain. 

The  fourth  and  fifth  assignments  relate  to 
alleged  errors  in  the  findings  and  conclusions 
of  the  court  with  respect  to  the  formation  and 
dissolution  of  the  partnership  between  Emme 
and  Mrs.  Ffeifer.  We  think  these  matters 
could  not  have  affected  the  rights  of  appel- 
lants, and  therefore  cannot  afford  them  any 
ground  for  complaint.  It  appears  from  the 
evidence  that  Gustave  Ffeifer  was  insolvent 
at  the  time  he  conveyed  to  bis  wife  his  half 
interest  in  the  business  of  Oust.  Pfeifer  ft 
Co.;  that  ttut  business  was  in  debt,  but  solv- 
ent; that  it  was  a  manufacturing  business,  in 
which  materials,  such  as  pine  woods,  glass, 
and  metals,  were  converted  into  show-cases 
and  sold  for  profit;  that  part  of  the  value  of 
the  manufactured  articles  was  the  labor  that 
was  put  into  them;  that  Carl  Emme,  the  de- 
fendant, was  the  other  partner  in  said  busi- 
ness; that  the  transfer  to  Mrs.  Pfeifer  was 
made  with  the  full  knowledge  and  consent  of 
Emme,  and  that  it  was  understood  between 
the  piurties  that  the  business  should  be  car- 
ried on  as  theretofore,  Mrs.  Pfeifer  being 
substituted  for  her  husband  as  a  partner  in 
the  business,  and  that  her  husband  should  Ira 
employed  at  $60  per  month  to  work  in  the 
business  and  watch  her  interest;  that  the 
business  was  so  conducted  and  carried  on 
until  September  27, 1887,  or  a  few  days  later, 
when  differences  arose  between  Pfeifer  and 
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Emnie,  the  Pfeifers  claiming  thatEmme  had 
dissolved  tlie  partnership  and  converted  Mrs. 
Ifeifer's  interest  to  his  use,  Emme  denying 
that  he  had  eitlier  dissolved  the  partnership 
or  converted  her  interest;  that  intervenors, 
on  October  6,  1887,  levied  their  attachment 
on  tlie  Pfeifer  interest  in  the  business,  fore- 
closed their  attachment  lien,  and,  under 
judgment  of  foreclosure,  had  it  sold,  and 
purchased  it;  that  the  business  was  conduct- 
ed in  due  coui-se  and  regularly  carried  on 
from  the  time  of  the  transfer  to  Mrs.  Pfeifer 
until  after  the  levy  of  the  attachment,  the 
assets  changing  form  by  converting  mnterial 
into  show-cases  and  selling  them,  just  ns  be- 
fore the  transfer  to  Mrs.  Pfeifer.  Tliere  was 
no  evidence  offered  to  show  that  the  estate 
or  assets  on  which  the  attacliment  was  levied 
on  the  6th  day  of  October,  1887,  was  or  were 
the  same  estate  or  assets  conveyed  to  Mrs. 
Pfeil'er  on  the  19th  day  of  September,  pre- 
ceding. Indeed,  the  evidence  showed  the 
property  levied  was  not  identical  with  that 
conveyed,  at  least  to  the  extent  that  material 
bad  been  converted  into  show  cases,  but  the 
extent  of  the  mutations  does  not  appear. 
Under  this  state  of  facts  it  is  urged  that,  If 
the  conveyance  from  Pfeifer  to  his  wife  was 
made  in  good  faith,  and  upon  a  good  consid- 
eration, the  Interest  conveyed  was  communi- 
ty property  when  levied  on,  and  passed  to  ap- 
pellants  by  their  purchase;  and,  (2)  if  by  the 
conveyance  the  half  interest  l>ecame  the  sep- 
arate estate  of  the  wife,  and  was  not  com- 
munity property  at  the  time  of  the  levy,  it 
devolved  on  her  to  clearly  show  by  the  evi- 
dence that  the  identical  property  conveyed  to 
her  was  levied  and  sold  under  the  attach- 
ment. 

All  property  acquired  by  onerous  title  by 
either  tlie  husband  or  wife  during  the  covert- 
ure is  presumed  to  be  community  estate,  and 
the  burden  of  proving  that  it  is  not  rests 
upon  the  party  asserting  that  fact.  It  seems 
to  be  settled  by  the  previous  decisions  of  this 
court  that  profits  on  investments  of  the  wife's 
separate  estate  are  community  property,  and 
liable  for  the  husband's  debts.  Cleveland  v. 
Cole,  65  Tex.  404;  Epperson  v.  Jones,  Id. 
425;  Smith  v.  Bailey.  66  Tex.  553,  1  S.  W. 
Rep.  627:  Middielirook  v.  Zapp.  73  Tex.  29, 
10  S.  W.  Rep.  732.  If  such  profits  be  mixed 
with  the  wife's  separate  estate,  in  a  contest 
between  the  wife  and  a  creditor  of  the  bus- 
band  who  seeks  to  hold  the  property  liable  for 
the  husband's  debt,  the  burden  is  on  the  wife 
to  show  by  the  evidence  how  much  of  the 
property  retained  its  character  of  separate  es- 
tate. Authorities  supra.  If  any  part  of  the 
estate  bus  undergone  mutations,  to  protect  It 
against  liability  for  the  husband's  debts  it 
devolves  upon  the  wife  to  trace  and  identify 
it  by  satisfactory  evidence.  We  think  so 
much  of  the  estate  levied  on  as  represented 
the  profits  of  the  business  since  the  convey- 
ance to  Mrs.  Pfeifer  was  community  proper- 
ty, and  subject  to  the  levy,  and  that,  such 
profits  having  been  mixed  with  her  separate 
estate,  her  ftdlore  to  show  how  much  of  the 


estate  levied  remained  separate  estate,  and  to 
trace  and  identify  by  the  evidence  that  part 
of  the  estate  that  had  undergone  mutations, 
made  the  entire  estate  subject  to  the  writ  of 
attachment.  We  are  of  opinion  that  the 
judgment  of  the  court  below  should  be  re- 
versed, and  the  cause  remanded. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted, 
and  judgment  reversed  and  the  case  re- 
manded. 


ZWBRNEMANN  V.  YON  BOSBNBUBO. 

BRAtr  »t  al.  V.  Same. 

{Supreme  Court  of  Textu.    Uarob  14, 1890.) 

HoMswraAs— Rights  of  Ohiljdiibii. 

Rev.  St.  Tex.  art.  1993.  provides  that  tb« 
oonrt  sball  set  apart  for  the  vmo  of  the  widow 
and  minor  children  and  unmarried  daughters  re- 
maining with  the  family  of  the  deceased  all  such 
property  of  the  estate  as  may  be  exempt  from 
forced  sale  by  the  constitution  and  laws  of  the 
state.  Article  2002  provides,  U  the  estate  is  iosolv- 
ent,  the  title  of  the  widow  and  ctiUdren  to  all  tlia 
property  and  allowances  set  apart  or  paid  to  them 
under  the  provisions  of  this  and  the  preoedingr  obap- 
ter  shall  be  absolute,  and  the  property  shall  not  be 
taken  for  any  debts  of  the  estate  except  for  certain 
liens  and  preferred  claims.  Article  3007  provides 
that  the  homestead  shall  not  be  liable  for  any  debts 
of  the  estate,  except  for  the  purnhase  money  there, 
of,  taxes,  etc.  Bekl,  that  the  homestead  of  a  deced- 
ent is  wholly  exempt  from  the  claims  of  the  general 
creditors  of  the  estate,  if  a  oonstituent  of  the  family 
survives  the  decedent,  but  that  so  muoh  of  article 
3002  as  attempts  to  pass  the  homestead  of  an  In- 
solvent absolutely  to  the  widow  and  minor  chil- 
dren, to  the  exclusion  of  the  adult,  was  in  viola- 
tion of  Const.  Tex.  art.  16,  i  SZ,  providing  that  the 
homestead  shall  descend  and  vest  as  other  real 
property  of  the  deceased.  Staztoh,  C.  J.,  dis- 
senting. 

On  rehearing.  For  former  report,  see  11 
8.  W.  Rep.  150. 

Brown  &  Dunn,  for  appellant  and  plain- 
tiffs in  error.  Moore,  Duncan  &  Meersoheidt, 
for  appellee  and  defendant  in  error. 

GAINE3,  J.  At  the  last  term  of  the  conrt, 
at  this  place,  an  opinion  was  delivered  in 
these  cases,  (11  S.  W.  Rep.  150,)  and  ajudg- 
ment  entered  reversing  the  decree  of  the  lower 
court,  and  remanding  the  cause.  The  ap- 
peal and  the  writ  of  error  were  by  different 
parties,  from  the  same  judgment.  Within 
the  15  days  the  appellant  and  the  plaintiffs 
in  error  practically  joined  the  appellee,  who 
was  also  the  defendant  in  error,  in  a  motion 
to  spt  aside  the  judgment  of  reversal,  and  to 
grant  a  rehearing,  waiving  the  error  for 
which  the  judgment  had  been  reversed.  That 
error  was  in  proceeding  to  judgment  in  be- 
half of  appellee,  who  was  plaintiff  below, 
without  proof  that  no  other  debts  except  his 
own  existed  against  the  estate  of  the  defend- 
ants' ancestor.  The  object  of  the  waiver 
was  to  obtain  a  decision  of  the  courts  upon 
the  merits  of  the  case. 

The  plaintiff  below,  as  a  creditor  of  one  J. 
G.  Brau,  deceased,  sought  to  recover  of  plain- 


4b6 


SOUTHWESTERN  REPORTER,  Vol.  13. 


(Tex. 


tiffs  in  error  and  the  wards  of  appellant  on 
the  ground  that,  as  children  and  heirs  of  the 
decedent,  they  had  received  property  belong- 
ing to  his  estate  subject  to  the  payment  of 
his  debts.  The  trial  Judge  filed  his  conclu- 
sions  of  fact  and  lav,  the  substance  of  which 
is  correctly  stated  in  appellant's  brief  as  fol- 
lows: "First.  That  J.  C.  Brau  did  malie 
the  said  notes  as  alleged  by  plaintiff;  that 
plaintiff  is  the  owner  of  them;  and  that 
there  is  due  him  on  said  notes  9730.78, — a 
community  debt.  Second.  That  J.  C.  Brau 
died  at  his  home  in  Fayette  county,  Tex., 
September,  1883,  and  Caroline  Brau  died  at 
said  home  March  7, 1885.  TMrd.  That  said 
J.  C.  Brau  and  Caroline  Brau  were  husband 
and  wife,  heads  of  a  family  consisting  of 
themselves  and  their  children,  the  defendants 
Henry,  Amelia,  Conrad,  Dorothea,  John. 
Albert,  Augusta,  and  Robert,  and  lived  to- 
gether as  a  family  on  said  land,  it  being  their 
homestead  of  151  acres,  and  that  they  had  no 
other  land  or  homestead.  Fourth.  That, 
after  .T.  C.  Brau  died,  his  widow,  Caroline 
Brau,  continued  until  her  death  to  occupy 
said  land  as  a  homestead  with  her  children, 
whose  names,  ages,  and  sexes  are  as  follows, 
viz.:  Henry,  a  male,  26  years  old;  Amelia,  a 
female.  24 years  old;  Conrad,  a  male,  28 years 
old;  Dorothea,  a  female,  20  years  old;  John, 
a  male,  16  years  old ;  Albert,  a  male,  14  years 
old;  Augusta,  a  female,  12  yean  old;  and 
Robert,  a  male,  8  years  old.  Fifth.  That 
all  said  children  lived  with  their  fatlier  and 
mother,  as  a  family,  on  said  homestead  until 
the  father  died,  and  afterwards  with  their 
mother  till  she  died,  except  Amelia,  who 
married  and  moved  off  between  the  dates  of 
her  father's  and  mother's  deaths.  Sixth. 
That,  after  the  mother  died,  said  children, 
except  Amelia,  continued  to  live  on  said 
homestead  as  a  family,  and  they  have  no 
other  homestead,  nor  did  their  mother  before 
her  death  acquire  any  other  homestead.  Sev- 
enth. That  both  J.  G.  and  Caroline  Bran 
died  intestate  and  insolvent.  Eighth.  That 
Caroline  qualified  as  community  survivor  in 
the  county  court  of  Fayette  county;  that  all 
the  estate  was  community,  and,  except  $720 
In  money  and  cotton,  was  exempt  property; 
that  8»id  $720  in  money  and  cotton  was  (mid 
by  Caroline  before  her  death  as  follows,  viz.: 
$595  to  the  extinguishing  in  part  of  vendor's 
liens — valid  debts — on  said  homestead,  and 
the  balance  to  the  extinguishment  of  valid 
debts  against  the  community  estate,  such  as 
medicines  and  medical  bill  incurred  in  last 
sickness, and  funeral  expenses.or  the  husband. 
Ninth.  That,  of  said  community  proplirty, 
only  the  following  came  into  the  hands  of 
said  children,  viz.:  (1)  The  homestead,  worth 
$1,820.67;  (2)  two  horaes,  worth  $100;  (3) 
ton  head  of  cattle,  worth  $80;  (4)  twenty 
hogs,  worth  $60;  (5)  farming  tools,  worth 
$65;  (6)  wagon  and  harness,  worth  $40; 
(7)  buggy  and  harness,  worth  $30;  (8) 
household  and  kitchen  furniture,  worth 
$130, — and  that  all  of  it  would  have  been 
exempt  by  law  from  sale  for  the  payment 


of  any  debt  of  the  estate  of  either  J.  G. 
Brau  or  Caroline  Brau,  whose  estates  were 
insolvent.  Tenth.  That  there  are  other 
valid  and  subsisting  community  debts  un- 
satisfled  against  the  estates  of  J.  C.  and  Osr^ 
dine  Brau  besides  that  of  plaintiff,  but  the 
amount  Is  not  shown  by  the  evidence. 
Eleventh.  That  there  is  a  duly-opened  guiird- 
ianship  on  the  estates  of  John,  Albert,  Au- 
gusta, and  Robert  Brau  in  the  county  court 
of  Fayette  county,  and  M.  Zwernemnnn,  de- 
fendant, is  guardian,  who  qualified  May  15, 
1885;  but  no  order  has  been  made  in  the 
county  court  concerning  the  occupancy  of 
the  homestead,  nor  hasany  been  applied  for." 
Upon  these  facts  the  court  concluded,  as  a 
matter  of  law,  that  the  minor  defendants 
were  entitled  to  the  use  of  the  homestead 
during  their  minority,  but  that,  subject  to 
this  use,  the  inheritance  of  each  of  the  de- 
fendants in  the  properly  was  li.ible  to  aale 
for  the  payment  of  the  ancestor's  debt.  Judg- 
ment was  rendered  accordingly.  For  the 
purposes  of  this  opinion,  the  details  of  the 
Judgment  need  not  be  stated. 

We  are  of  opinion  that  the  court  erred  ia 
holding  that  the  defendants  inherited  the 
homestead  charged  with  the  payment  of  their 
father's  debts.  The  con:ititutional  provision 
which  regulates  the  descent  of  the  homestead 
reads  as  follows:  "On  the  death  of  the  hus- 
band or  wife,  or  both,  the  homestoad  shall 
descend  and  vest  in  like  munner  as  other  real 
property  of  the  deceased,  and  shall  be  gov- 
erned by  the  same  laws  of  descent  and  distri- 
bution; but  it  shall  not  be  partitioned  among 
the  heirs  of  the  deceased  during  the  life-time 
of  tlie  surviving  husband  or  wife,  or  so  long 
as  the  survivor  may  elect  to  use  or  occupy 
the  same  as  a  homestead,  or  so  long  as  the 
guardian  of  the  minor  children  of  the  de- 
ceased may  be  permittod,  under  the  order  of 
the  proper  court  having  the  jurisdiction,  to 
use  and  occupy  the  same."  Const,  art.  16, 
8  52.  It  having  been  decided,  under  the  pro- 
bato  act  of  1848,  that  in  insolvent  estates  the 
widow  and  minor  children  took  an  absolute 
title  to  the  homestead  to  the  exclusion  of  the 
adult  heirs,  (Horn  v.  Arnold,  52  Tex.  161.) 
it  was  probably  the  purpose  of  this  provision 
to  prevent  a  repetition  of  that  legislation. 
It  is  clear  that  it  was  not  intended  to  detor- 
mine  the  disposition  of  the  homestoad  after 
the  death  of  the  owner,  as  between  his  heirs 
and  his  creditors,  further  th»n  to  designate 
it  as  a  home  for  the  surviving  husband  or 
wife  and  for  the  minor  children,  under  the 
prfscribed  limitations.  In  the  previous  con- 
stitutions of  the  state  the  disposition  of  the 
homestead  after  the  death  of  the  owner  was 
left  wholly  to  the  wisdom  of  the  legislature. 
It  is  so,  also,  in  the  present  constitution,  ex- 
cept as  to  the  manner  of  its  descent,  and  the 
use  reserved  to  the  surviving  spouse  and  the 
minor  children.  The  language,  "shall  de- 
scend and  vest  as  other  property  of  the  de- 
ceased," was  employed,  we  think,  to  deter- 
mine the  persons  who  should  take,  and  their 
respective  interests,  but  not  the  conditions 
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which  were  to  be  Imposed  upon  the  inherit- 
sooe.  It  was  not.  in  our  opinion,  intended 
that  the  homestead  should  descend  charged 
with  the  payment  of  debts,  as  other  property. 
When  the  present  constitution  was  adopted, 
the  policy  of  exempting  from  administration 
for  the  payment  of  debts  such  property  of  the 
decedent  ns  had  been  exempt  from  forced  sale 
during  his  life-time  bad  been  steadily  pursued 
by  our  legislatures.  In  this  we  have  found 
"no  variableness,  nor  shadow  of  a  turning." 
First,  by  the  act  of  the  9tb  of  January,  1843, 
it  was  provided  that  "the  same  amount  of 
property  and  the  same  kind,  if  so  much  be- 
long to  the  estate  in  Icind,  that  is  exempt 
from  sale  under  fieri  facias  or  execution 
*  *  *  be,  and  the  same  is  hereby,  declared 
to  be  exempt  from  sale  by  order  of  any  pro- 
bate court"  Ay  the  law  of  1846  the  exemp- 
tion was  enlarged  by  providing  that,  in  the 
event  there  should  not  be  among  the  effects 
of  the  deceased  all  of  the  speciflc  articles  ex- 
empt from  forced  sale  by  the  constitution  and 
laws  of  the  state,  a  sale  of  sutflcient  property 
should  be  ordered,  in  order  to  purchase  such 
articles  for  the  use  of  the  widow  and  chil- 
dren. Pasch.  Dig.  art.  1305,  note  481.  The 
rights  of  ,the  widow  and  children  were  still 
further  enlarged  by  the  act  of  March  20, 
1848;  and  in  Green  v.  Crow.  17  Tex.  180,  it 
was  held  that  under  that  act,  in  case  of  an 
insolvent  estate,  the  widow  and  cliildren  took 
an  absolute  title  to  the  exempt  property  set 
apart  to  them.  The  probate  law  of  1870 
seems  to  give  emphasis  to  the  provision  that, 
as  a  rule,  creditors  have  ^o  claim  upon  the 
property  of  a  decedent  previously  exempt 
from  forced  sale,  by  prescribing  that,  in  case 
a  constituent  of  the  family  survive,  such 
property  "does  not  form  any  part  of  the  es- 
tate of  a  deceased  person. "  In  Scott  v.  Cun- 
ningham, 60  Tex.  566,  this  provision  was 
given  a  construction  in  harmony  with  the 
former  laws  upon  the  same  subject.  This 
was  the  law  in  force  wlien  the  existing  con- 
stitution took  effect.  In  our  opinion,  it  was 
not  repugnant  to  any  provision  of  that  in- 
strument, and  therefore  continued  in  force 
until  repealed  by  subsequent  legislation.  Un- 
der none  of  the  laws  cited  was  the  exempt 
property  subject  to  be  sold  by  the  order  of  the 
court  of  probate  in  case  a  constituent  of  the 
decedent's  family  survived. 

When  we  turn  to  our  existing  statutes, 
the  intention  of  the  legislature  is  clear.  Ar- 
ticle 1993  of  the  lievised  Statutes  reads  as 
follows:  "At  the  first  term  of  the  court  after 
an  inventory,  appraisement,  and  list  of 
claims  liave  been  returned,  it  shall  be  the 
duty  of  the  court,  by  an  order  entered  upon 
the  minutes,  to  set  apart,  for  the  use  and 
beneBt  of  the  widow  and  minor  children  and 
unmarried  daughters  remaining  with  tite 
family  of  the  deceased,  all  such  property  of 
the  estate  as  may  be  exempt  from  execution 
or  forced  sale  by  the  constitution  and  laws  of 
the  state,  with  the  exception  of  any  exemp- 
tion of  one  year's  supply  of  provisions." 
Attide  2002  also  provides  that,  "should  the 


estate,  upon  final  settlement,  prove  to  be  in- 
solvent, the  title  of  the  widow  and  children 
to  all  the  property  and  allowances  set  apart 
or  paid  to  them  under  the  provisions  of  this 
and  of  the  preceding  chapter  shall  be  abso- 
lute, and  shall  not  be  taken  for  any  of  the 
debts  of  the  estate,  except  as  hereinafter  pro- 
vided." The  debts  thereinafter  provided  for 
are  certain  liens  and  preferred  claims.  Arti- 
cles 20U7,  2008.  This  language  is  explicit, 
and  of  itself  is  not  difficult  of  construction. 
With  regard  to  the  homestead,  there  is  a  diffi- 
culty growing  out  of  what  we  conceive  to  be 
a  conflict  between  that  article  and  the  sec- 
tion of  the  constitution  previously  quoted. 
Since  the  exempt  property  is  to  be  set  apart 
and  delivered  to  the  widow,  minor  children, 
and  unmarried  daughters,  to  the  exclusion  of 
adult  children  not  females  and  unmarried, 
we  think,  by  the  literal  interpretation  of  ar- 
ticle 2002,  it  was  meant  that  the  property 
should,  in  case  of  insolvency,  descend  abso- 
lutely to  the  widow,  minor  children,  and  un- 
married daughters,  and  that  the  other  chil- 
dren were  to  be  excluded.  But  we  are  of 
opinion  that  section  52  of  article  16  of  the 
constitution  prohibits  this  disposition  of  the 
homestead,  and,  as  before  intimated,  that  it 
was,  in  part  at  least,  its  Immediate  purpose  to 
prohibit  just  such  a  law.  So  much  of  article 
2002  as  attempts  to  provide  that  the  home- 
stead of  a  decedent  whose  estate  is  insolvent 
shall  descend  to  the  widow,  minor  children, 
and  unmarried  daughters,  to  the  exclusion  of 
other  persons  entitled  to  the  real  estate  of 
the  ancestor  under  our  general  laws  of  de- 
scent and  distribution,  cannot  take  effect. 
But  we  do  not  think  that  it  follows  that,  be- 
cause the  legislature  has  attempted  to  exceed 
its  authority  in  this  particular,  all  the  article 
should  be  held  wholly  inoperative  and  void. 
The  leading  object  of  the  provisions  of  th« 
Revised  Statutes  upon  this  subject  was  to 
prescribe  that  the  exempt  property  should  not 
be  subject  to  sale  by  the  order  of  the  probate 
court,  for  the  payment  of  debts  generally,  in 
the  event  either  a  husband  or  wife,  or  a  minor 
or  an  unmarried  daughter,  survived  the  own- 
er. This  object  is  clearly  manifested  by  other 
articles  of  the  Revised  Statutes  relating  to 
the  administration  of  the  estate  of  deceased 
persons.  Article  1817  provides  that  wiien  a 
person  dies  his  property  shall  descend  to  his 
heirs,  but  also  provides  that  "all  of  such  es- 
tate, *  *  •  except  such  as  may  be  ex- 
empted by  law  from  the  payment  of  debts, 
shallstill  be  liable  and  subject,  in  their  hands, 
to  the  payment  of  tlie  debts  of  such  *  *  * 
intestate."  Article  2007  prescribes  that  "the 
homestead  shall  not  be  liable  fur  tbe  payment 
of  any  of  the  debts  of  the  estate,  except  for 
the  purchase  money  thereof,  the  taxes  due 
thereon,  or  for  work  and  material  used  in 
constructing  improvements  thereon,"  etc. 
This  is  to  be  construed  in  connection  with, 
and  to  be  limited  by,  article  2002,  which  ap- 
plies only  to  homesteads  of  decedents  who 
leave  a  constituent  of  the  family  surviving. 
Oivens  v.  lludson,  64  Tex.  471.    But,  so 
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limited,  language  could  not  make  the  Inten- 
tion more  clear  to  continue  a{ter  death  the 
exemption  which  before  existed.  The  rule 
for  the  construction  of  statutes  in  partial 
conflict  with  the  constitution  is  that  if  the 
portion  repugnant  to  the  fundamental  law 
can  be  stricken  out,  and  that  which  remains 
is  complete  in  itself,  and  "capable  of  being 
executed  in  accordance  with  the  apparent 
legislative  intent,  *  *  *  it  must  be  bub- 
tained. "  Ex  parte  Towles,  48  Tex.  421,  quot- 
ing Cooley,  Const.  Lim.  178.  If  the  uncon- 
stitutional provision  be  but  incidental  to  the 
main  purpose,  and  be  not  essential  to  give 
effect  to  tlie  statute,  snch  part  may  be  rejert- 
ed,  leaving  tlie  remainder  to  stand.  The 
provisions  we  have  quoted  clearly  stiow,  we 
think,  that  it  was  the  legislative  intent  to 
utterly  exempt  tlie  homestead  from  the  claims 
Of  the  general  creditors  of  the  estate,  provided 
a  constituent  of  tlie  family  survived  the  de- 
cedent, and,  in  case  the  estate  was  insolvent, 
to  remove  it  beyond  the  pale  of  administra- 
tion. This  is  in  accordance  with  all  previous 
legislation,  and  is  not  repugnant  to  the  con- 
stitution. So  much  of  the  statute  as  attempts 
to  make  the  liomestead  of  an  insolvent  to  de- 
scend in  a  manner  different  from  other  real 
property  is  prohibited' by  the  constitution, 
and  is  void.  But  tlie  other  provisions  of  the 
Btatute  are  not  dependent  upon  this.  They 
can  hnve  effect  without  it,  and  should  there- 
fore stand.  The  homestead  should  be  held 
exempt  from  the  payment  of  debts,  and  tode- 
scend,  not  as  prescribed  in  article  2002,  but 
as  provided  in  the  constitution.  It  is  clear 
that  i  (  property  ia  not  subject  to  sale,  by  or- 
der of  the  probate  court,  for  the  payment  of 
debts,  the  heirs  who  have  received  the  prop- 
erty, there  l>eing  no  administration,  cannot 
be  charged  with  its  value  at  the  suit  of  the 
creditor. 

It  follows  from  what  we  have  said  that  the 
homestead,  in  this  case,  could  not  be  sub- 
jected to  the  payment  of  plaintiff's  debt. 
The  judgment  must  therefore  be  reversed, 
and  will  be  here  rendered  in  favor  of  the  de- 
fendants in  the  court  below. 

Statton,  C.  J.,  (distenting.)  While  con- 
curring in  the  reversal  of  the  jiulginent,  I 
am  of  opinion  that  the  interest  inherited  by 
those  who  were  adults  Axes  upon  them  lia- 
bility for  debts  of  their  ancestors  to  extent  of 
value  inherited.  Under  the  terms  of  the 
constitution,  declaring  that  "the  homestead 
shall  descend  and  vest  in  like  manner  as  oth- 
er re<il  property  of  the  deceased,  and  shall  be 
governed  by  the  same  laws  of  descent  and 
distribution, "  there  can  be  no  doubt  that  each 
child  of  J.  C.  and  Caroline  Brau  inherited 
an  equal  share  of  the  tract  of  land  on  which 
they  lived.  The  main  purpose  of  so  much 
of  the  constitution  was  to  deny,  as  had  been 
before  allowed,  to  the  widow  and  minor  chil- 
dren, in  case  of  an  insolvent  estate,  the  right 
to  take  absolutely  against  adult  brothers  or 
Bisters,  as  well  as  against  creditoi-s.  The 
Statute  provides  that,  "when  a  person  dies, 


♦  •  •  all  of  his  estat*.  •  •  •  whetlf- 
er  devised  or  bequeathed  or  not,  except  such 
as  may  be  exempted  by  law  from  the  pay- 
ment of  debts,  shall  still  be  liable  and  sub- 
ject, in  their  hands,  to  the  payment  of  the 
debts  of  such  testator  or  intestate;  and, 
whenever  a  person  dies  intestate,  all  of  his 
estate  shall  vest  immediately  in  his  heirs  at 
law,  but,  with  the  exception  aforesaid,  sbaU 
still  be  liable  and  subject.  In  their  hands,  to 
the  payment  of  the  debts  of  the  intestate." 
Rev.  St.  art.  1817.  This  statute  was  con- 
strued in  Givens  v.  Hudson,  64  Tex.  471,  in 
which  it  was  correctly  held  that,  upon  the 
death  of  the  surviving  parent  and  owner  of 
the  homestead,  his  adult  heirs,  not  constitu- 
ents of  his  family,  could  not  hold  the  land 
freed  from  the  claims  of  their  father's  credit- 
ors. It  was  then  said  that  whether,  within 
the  meaning  of  the  article  above  referred  to, 
property  wis  "exempted  by  law  from  the 
payment  of  debts,"  depended  on  the  itatiu 
or  condition  of  the  person  claiming  the  ex- 
emption, and  not  upon  that  of  a  former  own- 
er, from  whom  the  inlieritance  might  come. 
"The  thing  ia  not  exempted  to  the  child  or 
widow  because  it  was  exempted  to  the  father 
or  husband  who  was  the  head  of  the  family, 
but  because  the  child  or  widow  was  and  re- 
mains a  constitnentof  the  family;  and,  when 
this  relation  ceases  before  the  death  of  the  in- 
testate, there  is  nothing  in  reason,  nor  in  the 
letter  or  spirit  of  the  law,  which  can  give  the 
exemption  to  one  not  sustaining  such  a  fam- 
ily relation."  Any  other  holding  is  based 
on  the  theory  that;  homestead  character,  once 
attaching  to  property,  inheres,  and,  as  an  es- 
tate, descends  to  wliomsoever  may  inherit 
the  property.  This  has  l)een  steadllv  denied. 
Tadlock  v.  Eccles,  20  Tex.  782;  Brewer  v. 
Wall,  23  Tex.  590;  Johnson  v.  Taylor,  4S 
Tex.  122;  Grothaus  v.  De  Lopez,  57  Tex. 
672;  Shannon  v.  Gray,  59  Tex.  251;  Ashe  v. 
Yungst,  66  Tex.  636. 

When  we  look  to  laws  exempting  land 
from  sale  for  payment  of  debts,  as  we  mnst, 
to  understand  what  exemption  is  meant 
in  the  statute  before  quoted,  we  find  that 
by  this  is  meant  the  homestead  of  a  fam- 
ily. Rev.  St.  art.  2335.  In  case  of  the 
death  of  the  husband  and  father,  the  statute 
declares  that,  "at  the  first  term  of  the  court 
after  an  inventory,  appraisement,  and  list  of 
claims  have  been  returned,  it  shall  be  the 
duty  of  the  court,  by  an  order  entered  upon 
the  minutes,  to  set  apart  for  the  use  and  ben- 
eflt  of  the  widow  and  minor  children,  and 
unmarried  daughters  remHinIng  with  the 
family  of  the  deceased,  all  such  property  of 
the  estate  as  may  be  exempt  from  execution 
or  forced  sale  by  the  constitution  and  laws  of 
the  state,  with  the  exception  of  any  exemp- 
tion of  one  year's  supply  of  provisions." 
Sayles'  Civil  St.  art.  1993.  Other  articles  di- 
rect to  whom  the  exempt  property  other  than 
homestead  shall  be  delivered,  and  declare  that 
"in  all  cases  the  homestead  shall  be  deliv- 
ered to  the  widow,  if  there  be  one,  and,  it 
there  be  no  widow,  to  the  guardian  of  the 
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minor  children  and  unmarried  daughters,  if 
any,  living  with  the  family."  These  laws 
practically  decliu-e  th.it  the  unit  of  the  fami- 
ly entitled  to  exemption  in  case  of  the  death 
of  its  natural  head  shall  be  composed  of  the 
surviving  widow,  minor  children,  and  un- 
married daughters  remaining  with  the  fami- 
ly; if  both  parents  be  dead,  that  the  family 
may  then  consist  of  the  minor  child  or  chil- 
dren, and  unmarried  daughters,  if  any,  resid- 
ing with  the  family  of  tlie  deceased.  If  there 
be  neither  minor  child,  children,  nor  unmar- 
ried daughter,  the  husband  or  wife  surviving, 
the  family  still  has  a  constituent,  and  all  the 
interest  in  the  property  constituting  the 
homestead  owned  by  those  who  malce  up  the 
family  is  absolutely  exempted  from  sale  for 
payment  of  debts  of  the  ancestor.  Under  the 
terms  of  the  oonstitutiun,  there  is  a  further 
right  in  such  surviving  parent  or  minor 
child  or  children,  as  against  adult  heirs,  who 
inherit  an  equal  interest  in  the  fee  with 
minors,  which  is  that  the  surviving  parent 
has  the  right  to  use  the  adult's  sharu  inherit- 
ed "so  long  as  the  survivor  may  elect  to  oc- 
cupy the  same  as  a  homestead,"  and  the  mi- 
nors have  the  right  to  use  the  adult's  share  "so 
long  as  the  guardian  of  the  minor  children 
of  the  deceased  may  be  permitted,  under  the 
order  of  the  proper  court  having  the  juris- 
diction, to  use  and  occupy  the  same."  Const. 
art.  16,  §  52.  This  burden  the  constitution 
places  on  the  inheritance  of  the  adult,  and  no 
person  claiming  through  him  can  acquire  a 
right  he  had  not.  The  statute  further  pro- 
vides that,  "should  the  estate,  upon  final  set- 
tlement, prove  to  be  insolvent,  the  title  of  the 
widow  and  children  to  all  the  property  and 
allowances  set  apart  or  paid  to  them  under 
tbeprovisionsuf  this  and  the  preceding  chap- 
ter shall  be  absolute,  and  shall  not  l>e  taken 
for  any  of  the  debts  of  the  estate,  except  as 
hereinafter  provided."  Sayles'  Civil  St.  art. 
2002.  It  could  not  have  been  intended  by 
this  statute  to  declare  that  tlie  title  of  minor 
heirs,  there  being  adults,  should  be  absolute 
to  the  entire  homestead  property,  if  the  es- 
tate was  insolvent,  nor  that  the  widow's  title 
to  sudi  property,  if  there  were  no  minor 
children,  should  be  absolute  as  against  adults 
in  such  a  case;  for  the  effect  of  such  le<{isla- 
tion  would  be  to  divest  the  estates  of  adults, 
which  the  constitution  declares  shall  vest  in 
homestead  property  as  in  other  property 
owned  by  a  deceased  parent,  subject,  how- 
ever, to  the  burden  before  referred  to.  An  es- 
tate which  the  constitution  declares  shall  vest 
in  all  the  children  of  a  deceased  person  equally 
cannot  be  divested,  nor  the  rule  of  descent 
so  changed,  by  statute,  as  to  take  from  the 
adult,  and  give  to  the  widow  or  minors, 
their  shares,  ou  the  ground  that  the  estate  is 
insolvent,  nor  upon  any  other  ground.  The 
reasonable  construction  of  that  statute  is  that 
the  legislature  intended,  in  case  an  estate  was 
insolvent,  to  vest  the  interests  owned  by  a 
widow,  minor  children,  or  unmarried  daugh- 
ters remaining  with  the  family,  in  them  ab- 
solutely, freed  from  all  claims  of  creditors  of 


the  estate  of  the  deceased  person,  and,  as 
does  the  constitution,  to  secure  them  in  the 
right  to  use  the  shares  of  adults,  as  provided 
by  the  constitution,  in  like  manner  freed 
from  claims  of  creditors  of  the  estate.  They 
are  to  hold  absolutely  "all  the  property  and 
allowances  set  apart  or  paid  to  them."  Does 
the  word  "property,"  as  here  used,  mean  the 
land  which  constituted  the  homestead,  or 
does  it  mean  the  interests  therein  inlierited  or 
owned  by  those  to  whom  it  is  set  apart,  togeth- 
er with  the  right  to  use  the  shares  of  adults 
as  the  law  provides?  If  it  means  the  first, 
it  is  in  violation  of  the  provision  of  the  con- 
stitution before  referred  to;  bat  we  ought  not 
so  to  construe  it,  unless  its  language  will  not 
admit  of  any  other  reasonable  interpretation. 
If  it  means  the  latter,  then  it  is  not  in  conflict 
with  the  constitution,  and  is  in  harmony,  as 
far  as  it  operates,  with  the  policy  evidenced 
by  the  decisions  made  under  laws  existing 
before  ttie  present  constitution  was  adopt- 
ed, which,  to  the  prejudice  of  adult  heirs, 
gave  to  the  widow  and  minor  children,  or 
such  of  them  -as  there  were,  the  exempted 
propei-ty  belonging  to  insolvent  estates  of  de- 
ceased pprsons.  The  power  to  make  such 
laws  exists  under  the  present  constitution,  as 
it  did  under  former  constitutions,  except  that 
the  right  of  an  adult  heir  in  homestead  prop- 
erty passing  to  blm  by  inheritance  cannot 
thus  be  divested.  The  word  "children," 
used  in  article  2002,  evidently  refers  to  the 
children  mentioned  in  article  1993,  and  re- 
ferred to  in  succeeding  articles,  and  means 
some  other  than  minor  children  and  unmar- 
ried daughters  remaining  with  the  family  of 
the  deceased;  and  the  property  so  set  apart  to 
them  can  be  none  other  than  their  own  shares 
of  that  propei-ty  taken  by  inheritance,  and 
the  use  of  the  shaves  inherited  by  adults  for 
the  term  prescribed.  So  interpreting  the  stat- 
ute, the  implication  is  that  the  shares  of 
adults  not  recognized  as  constitutents  of  the 
family  are  subject  to  sale  for  payment  of 
debts  of  the  estate  of  the  deceased  person. 

The  statutes  referred  to  recognize  adults 
Other  than  unmarried  daughters  remaining 
with  the  family  as  of  its  constituents,  in 
whose  favor  the  homestead  right  and  conse- 
quent exeniption  exist;  and  nothing  short  of 
a  clear  statutory  declaration  that  the  proper- 
ty rights  of  such  persons  shall  be  protected 
from  sale  to  pay  the  debts  of  the  creditor  will 
justify  a  holding  that  the  interests  of  such 
persons  are  exempt.  An  exemption  cannot 
be  broader,  or  of  longer  duration,  than  the 
estate  on  which  it  is  iMsed;  and,  when  given 
for  the  protection  of  a  collection  of  persons, 
or  a  single  person,  recognized  as  a  family,  it 
cannot  extend  to  those  whom  the  law  ex- 
cludes from  that  protected  unit  or  associa- 
tion. The  proposition  is  that  the  property  of 
the  adults  is  to  be  protected  from  sale,  not 
because  they  are  entitled  to  the  exemption, 
but  because  other  persons,  having  a  like  prop- 
erty right  in  the  same  tract  of  land,  are  so 
situated  as  to  be  entitled  to  have  their  own 
interests  exempted.    As  well  might  one  of 
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two  tenants  )n  common — a  single  man— claim 
that  bis  interest  was  exempted  from  sale  for 
paying  of  liis  debts  because  bis  co-tenant, 
having  a  family,  and  occupying  the  land  as 
bis  borne,  was  entitled  to  exemption  to  the 
extent  of  his  interest;  that  not  exceeding  the 
homestead  limit.  Laws  of  this  state  grant- 
ing homestead  exemption  are  most  liberal, 
and  the  interests  intended  to  be  protected 
through  them  sbonld  be  most  strictly  guard- 
ed; but  such  laws  ought  not  to  be  given  a 
construction  not  imperatively  demanded  by 
their  letter  or  spirit,  which  will  lead  to  their 
prostitution  to  uses  foreign  to  those  contem- 
plated by  their  makers. 

The  case  before  us  does  not  involve  inter- 
ests of  any  great  pecuniary  magnitude,  but 
there  is  a  principle  involved  in  it,  far-reach- 
ing in  its  applictition,  involving,  as  it  largely 
does,  the  proposition,  once  a  homestead,  al- 
ways a  homestead;  home  for  one  or  a  few. 
and  exemption  for  many  ownerships  not  oc- 
cupant. There  may  be  a  hundred  who  will 
take  by  inheritance,  but  the  property  will  be 
exempt  in  their  hands  if  one  minor  child  or 
widow  exists  for  whom  a  probate  court  may 
set  it  apart  for  a  time  to  be  used  as  a  home, 
if  the  rule  contended  for  be  established.  If 
the  exemption  does  once  thus  attach,  the 
property  passes  forever  beyond  the  reach  of 
creditors  of  a  deceased  person's  estate.  Cas- 
es suggest  themselves  illustrative  of  the  per- 
versions of  exemption,  if  the  rule  announced 
be  established.  Those  who  take  by  inherit- 
ance are  liable  for  debts  of  the  ancestor  only 
because  they  receive  debt-paying  assets  of 
the  estate,  and  the  extent  of  this  measures 
the  liability.  Those  who  receive  property 
freed  from  that  liability  assume  no  obligation 
to  creditors.  The  estate  in  question  may  be 
assumed  to  be  insolvent;  and  I  see  no  reason 
why  children  such  as  articles  1993  and  2002 
embrace  may  not  hold  their  interests  in  the 
homestead,  as  well  as  the  right  to  use  the 
shares  of  the  adults  for  a  time,  freed  from 
the  claims  of  creditors  to  interfere  with  the 
possession,  or  to  subject  their  interests  to 
Side.  This  seems  to  be  the  spirit  of  article 
2002.  1  have,  however,  a  deep  conviction 
that  adult  heirs  are  liable  to  creditors  of  the 
estate  for  a  sum  equal  to  the  value  of  their 
interests  in  the  homestead,  which  may  be 
sold  under  execution  in  satisfaction  of  that 
liability.  A  purchaser  at  such  a  sale,  how- 
ever, would  take  the  interests  subject  to  the 
right  of  the  minors  to  use  under  the  terms  of 
the  law.  That  the  inteiests  of  the  adults 
may  be,  in  a  sense,  remainders,  interposes  no 
obstacle  to  a  sale  under  execution.  If  the 
legislature  had  declared  that  property  used  as 
homestead  by  an  ancestor  should  remain 
homestead  after  his  or  her  death,  notwith- 
standing most  or  all  of  the  cbildren  were 
adults,  and  in  no  manner  constituents  of  the 
family,  then  it  would  be  the  duty  of  the 
courts  to  give  effect  to  such  declarations,  un- 
less the  constitution  places  a  limitation  on 
the  power  of  the  legislature  to  create  tiome- 
stead  exemptions.    I  find  no  hiw  making 


snch  a  declaration,  and  am  unwilling  to  as- 
sume its  existence,  in  the  absence  of  clear 
and  explicit  language  fairly  requiring  it. 


State  t>.  Hope. 

(Supreme  Court  of  Mlumtri.   Uarcta  3S,  18901) 

CaiMiirAi.  Law — ^Wimsss— Dblivebt  of  Verdiot. 

1.  Under  Rev.  Bt.  Mo.  1679,  {  1907,  which  de- 
clares that  "the  provisions  of  law  in  olvil  cases, 
relative  to  compeUlng  the  attendance  and  testi- 
mony of  witnesses, "  and  their  examination.  '*staall 
extend  to  criminal  cases  so  tar  as  they  are  in  their 
nature  applicable  thereto, "  exceptions  to  the  ad- 
mission of  testimony  In  a  criminal  oase  cannot  be 
considered  when  the  reasons  for  exclndingltwers 
not  stated  to  the  court  with  the  objection. 

a.  Where  a  witness  in  a  murder  case  has  been 
questioned  as  to  the  general  reputation  of  accused, 
without  any  objection  that  the  question  did  not  fix 
the  time  as  that  of  tbe  murder,  his  answer  will 
not  be  excluded  from  the  jury  on  that  ground. 

8.  When  defendant  has  cross-examined  a  wit- 
ness, he  cannot  object,  on  motion  for  new  trial, 
that  the  witness  was  not  sworn,  where  there  is 
notMng  in  the  reoord  to  show  when  the  fact  was 
discovered  br  defendant. 

4.  Rev.  St.  Mo.  Iti79,  |  1891,  which  provides 
that  the  verdict  of  the  jury  may  be  received  by 
the  court,  and  be  entered  upon  the  records  in  the 
absence  of  the  defendant,  when  snob  absence  is 
willf  al  or  voluntary,  and  shall  have  the  same  force 
and  effect  as  If  received  and  entered  in  the  pres- 
ence of  such  defendant,  is  not  in  conflict  with 
Const.  Mo.  1876,  art.  3,  (  83,  which  provides  that 
"in  criminal  prosecutions  the  accused  shall  have 
the  right  to  appear  and  defend  in  person  and  by 
counsel ;  to  demaud  the  nature  ana  cause  of  the 
aoousatlon;  to  meet  the  witnesses  againat  him, 
face  to  face. " ' 

Appeal  from  circuit  court,  Scotland  ooonty; 
Ben.  £.  Turneb,  Judge. 
This  cause  is  here  upon  an  indictment,  in 

the  usual  form,  charging  defendant  with  an 
assault  upon  Walker  Hale  with  intent  to 
kill.  He  was  convicted  of  unlawfully  as- 
saulting, stabbing,  and  wounding  Hale,  and 
was  sentenced  in  accordance  with  that  ver- 
dict. He  then  appealed  to  this  cuurt,  after 
the  customary  motions.  The  evidence  on 
the  pai-t  of  the  state  tended  to  prove  that  de- 
fendant and  Hale  had  an  altercation  on  the 
public  road,  during  tbe  course  of  which  de 
fendant  indicted  certain  wounds  on  Hale 
with  a  knife.  That  there  was  abuntfant  te»- 
timony  to  support  the  verdict  is  not  denied. 
The  defendant  relied  upon  self-defense,  and, 
furthermore,  offered  evidence  of  good  general 
reputation  as  a  peaceable  and  quiet  boy,  as 
well  as  for  veracity.  In  this  branch  of  the 
case,  during  the  examination  of  a  witness 
for  defendant,  the  following  questions  on  his 
behalf  were  asked,  and  answers  given:  "B. 
Riley,  sworn  on  the  part  of  the  defendant. 
Direct  examination.  (1)  Do  you  live  in  the 
neighborhood  of  Mr.  Hope?  Answer.  Yes, 
sir.  (2)  Are  you  a  relation  of  his?  A.  No, 
sir.  (3)  How  long  have  you  lived  there? 
A.  I  have  lived  there,  within  a  half  of  a 
mile,  for  ten  or  twelve  years.  (4)  Have 
you  been  acquainted  with  the  family?  A. 
Yes,  sir.  (5)  Are  you  acquainted  with  his 
reputation  for   truth  and    veracity  in  tiie 
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neighborhood?  A.  Yes,  sir.  (6)  Is  It  good 
or  bad?  A.  I  think  it  is  good.  (7)  Are 
TOO  acquainted  with  bis  reputation  as  being 
a  quiet  and  peaceable  boj?  A.  It  is  consid- 
ered good."  In  rebuttal,  the  state  offered 
some  evidence  regarding  defendant's  reputa- 
tion, in  the  course  of  which  the  question  (re- 
ferred to  In  the  opinion)  arose  on  a  motion 
to  exclude  a  part  of  the  testimony  of  witness 
Zugg.  The  passage  from  the  record  pre- 
senting this  point  is  as  follows:  "Ernest 
Zugg.  recalled  on  the  part  of  the  plaintiff. 
(1)  Are  you  acquainted  in  the  neighborhood 
in  which  the  defendant,  Gustus  P.  Hope,  re- 
sides? Answer.  Yes,  sir.  (2)  Are  you  ac- 
quainted, in  the  neighborhood  in  which  he 
residee.  with  his  general  reputation  as  to  be- 
ing a  quiet,  law-abiding  boy?  A.  Yes:  I 
guess  I  am.  By  the  Court.  Is  his  general 
reputation  good  or  bad?  A.  I  don't  know 
what  general  reputation  is.  I  don't  know 
what  you  mean.  By  the  Court.  It  is  the  es- 
timation in  which  he  is  held  by  the  people 
generally.  Is  that  general  reputation  good  or 
bad?  A.  I  don't  know  what  you  call  good 
or  bad.  (3)  What  is  the  estimation  of  bim? 
A.  It  is  quarrelsome.  (Objected  to.)  By 
the  Court.  That  will  not  do.  By  the  Court. 
General  reputation  consists  In  the  estima- 
tion in  which  a  man  is  held  by  ttie  people 
generally.  (4)  They  were  relatives  of  Mr. 
Hale's?  A.  Not  all  of  them  wasn't.  (5) 
Wasn't  it  a  fact  that  tliis  talk  was  from  the 
relatives  of  Mr.  Hale?  A.  I  don't  know 
that  it  was;  it  wasn't  all  from  them.  (6) 
Wasn't  the  principal  talk  that  you  heard 
from  them?  A.  I  don't  know  but  one  fam- 
ily that  were  relatives.  Here  Mr.  Smoot 
(counsel  for  defendant)  asks  that  the  court 
exclude  all  ttiis  testimony  from  the  jury,  as 
not  being  founded  on  any  time  with  refer- 
ence to  this  difficulty.  By  the  Court.  Ol>- 
Jectlon  overruled.  To  the  said  action  of  the 
court,  in  not  excluding  the  said  testimony 
from  the  jury,  the  defendant,  by  his  counsel, 
did  then  and  at  the  time  except. "  Another 
witness  (Mr.  Goslin)  for  the  state  was  ex- 
amined on  the  same  subject,  and  tlie  follow- 
ing questions  asked,  and  answers  made, 
without  any  objection  or  exception:  "(5) 
Are  you  acquainted  with  his  general  reputa- 
tion for  peace  and  quiet  in  the  neighborhood 
in  which  be  lives?  Answer.  Yes,  sir;  I 
am.  (6)  Is  it  good  or  bad?  A.  It  is  bad." 
The  opinion  states  the  other  facts  bearing 
upon  the  questions  discussed  in  it. 

Smoot  di  Pettingill  and  H.  F.  Walker,  for 
appellant.    Attorney  Qeneral,  tor  the  State. 

Baboi^T,  J.t  (qfter  stating  the  facts  as 
atove.)  The  points  made  by  defendant  upon 
the  rulings  of  the  trial  court  on  the  evidence 
are  not  well  taken. 

1.  Most  of  these  rulings  were  made  over 
objections  to  testimony  which  assigned  no 
ground  or  reason  for  excluding  it.  Section 
1907  of  our  statutes  concerning  criminal  pro- 
cedure (Bev.  St.  1879)  declares  that  "the 
provisions  of  law  in  civil  cases,  relative  to 


compelling  the  attendance  and  teetlmony  of 
witnesses,  their  examination,  tbeadministra- 
tion  of  oatiis  and  affirmations,  and  proceed- 
ings as  for  contempt,  to  enforce  the  remedies 
and  protect  the  riglits  of  parties,  shall  extend 
to  criminal  cases,  so  far  as  they  are  in  their 
nature  applicable  thereto,  subject  to  the  pro- 
visions contained  in  any  statute. "  This  has 
been  a  part  of  the  law  of  Missouri  from  a 
date  as  early,  at  least,  as  1835.  It  has  been 
re-enacted  repeatedly  in  tlie  various  revisions 
of  the  statutes  that  have  taken  place  since 
then.  Its  language  to-day  is  substantially, 
if  not  i  ndentically,  the  same  that  it  has  been  for 
some  50 years.  Bev.  St.  1835,  (3d  Ed.)  p.  490, 
§  15:  Bev.  St.  1845,  p.  880,  c.  138,  §  16;  Rev. 
St.  1855,  p.  1191.  c.  127.  §  18;  Gen.  St.  1865. 
p.  850,  c.  213,  §  17;  Bev.  St.  1879,  g  1907; 
Bev.  St.  1889,  §  4207.  In  civU  cases  it  has 
been  uniformly  ruled  by  this  court,  from  a 
very  early  period  of  its  history,  that  it  is  not 
sufficient,  for  the  purposes  of  review,  to  object 
generally  to  improper  testimony  when  offered, 
but  that  the  grounds  must  bis  stated  to  the 
court  with  the  objection.  Fields  v.  Hunter, 
(1843,)  8  Mo.  128;  Boussin  r.  Insurance  Co., 
(1851,)  15  Mo.  244;  Clark  v.  Conway.  (1856,) 
23  Mo.  438;  Bailroad  Co.  v.  Cox,  (1862,)  32 
Mo.  456;  Lohart  v.  Buchanan,  (1872,)  50  Mo. 
201.  That  rule  has  thus  become  a  fixed  part 
of  our  jurisprudence  governing  the  trial  «rf 
civil  causes,  and  must  be  regarded  as  having 
been  in  contemplation  of  the  law-makers 
when  tlie  revision  of  the  statutes  alluded  to  oo- 
curred.  Section  1907.  Rev.  St.  1879,  should 
therefore  be  considered  as  having  been 
re-enacted  from  time  to  time  with  the 
then  prevailing  rule  relative  to  the  examina- 
tion of  witnesses  in  civil  cases  as  part 
of  it,  in  accordance  with  an  established 
principle  of  interpretation  of  laws.  Sanders 
V.  Anchor  Line,  97  Mo.  27, 10  S.  W.  Bep. 
595.  We  hence  consider  it  necessary  in 
oriminal,  as  well  as  in  civil,  causes  for  a  par- 
ty, objecting  to  the  admission  of  testimony, 
to  state  opportunely  the  reasons  for  the  ob- 
jection in  order  to  preserve  the  ruling  for  re- 
Tiew,  should  it  be  adverse  to  the  objector. 
If  the  ruling  be  favorable  to  the  latter,  how- 
over,  and  thus  the  evidence  be  excluded,  gen- 
erality in  the  objection  would  furnish  no 
cause  for  reversing  the  ruling  of  the  trial 
court.  It  would  be  sustained,  if  defensible 
on  any  grounds.  In  State  v.  O'Connor,  65 
Mo.  374,  views  are  expressed  somewhat  at 
variance  with  those  above  indicated.  In  so 
far  as  they  conflict,  that  decision  should  no 
longer  be  regarded  as  authoritative. 

2.  Referring  to  the  other  rulings  of  the  trial 
court  on  the  evidence,  as  to  some  no  excep- 
tions were  saved,  which  precludes  reviewing 
them,  as  this  court  has  often  held;  and  as  to 
others  the  objections  were  interposed  too  late, 
— that  is  to  say,  after  the  testimony  had  been 
admitted,  unchallenged,  in  response  to  perti- 
nent questions.  A  party  cannot,  in  general, 
demand  the  exclusion  of  evidence  called  out 
in  fair  response  to  questions  aslied  without 
objection.    Nothing  exceptional    is    shown 
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here  affecting  the  application  of  that  rule. 
When  the  lef;al  objeclion  to  testimony  is  not 
apparent  from  the  question  that  educes  it, 
but  is  developed  later  in  anj  way,  (for  in. 
stance  on  cross-examination,)  the  omission 
to  object,  at  the  time  it  came  in,  is  no  waiver 
of  the  right  to  have  it  excluded.  It  is  only 
when  the  exceptionable  nature  of  the  testi> 
mony  has  become  apparent  that  the  failure 
to  object  may  constitute  a  waiver  of  objec- 
tion. The  reason  of  Ibis  rule  is  thus  stated 
in  a  recent  case:  "To  allow  a  party  to  per- 
mit, without  objection,  the  admission  of  evi- 
dence, and  for  the  Hrst  time  make  his  objec- 
tion in  instructions,  would  be  intolerable 
practice.  If  he  bad  an  opportunity  to  inter- 
pose an  objection,  lie  cannot  take  the  chances 
that  the  testimony  will  be  favorable  to  him, 
and  when  it  turns  out  otherwise  raise  his  ob- 
jection, but  must  be  held  to  have  waived  it." 
Maxwell  v.  Railway  Co.,  (1884,)  85  Mo.  95. 
The  rule  itself  merely  involves  an  application 
of  the  principle  frequently  declared  of  late, 
that,  on  appeal,  parties  are  bound  by  the 
theories  of  law  they  asserted  or  acquiesced  in 
at  the  trial.  Wliethi-r  such  theories  take  the 
form  of  instructions  asked,  (Manufacturing 
Co.  V.  Guggemos,  98  Mo.  391,  11  S.  W.  Rep. 
966,)  or  of  instructions  unexcepted  to,  (State 
v.  Griffin,  98  Mo.  672, 12  8.  W.  Rep.  358.)  or 
of  rulings  on  evidence,  the  nature  of  which 
ts  clear  at  the  time,  we  think  the  principle 
equally  applies.  In  the  case  before  us  it  ap- 
pears that  defendant's  objection  to  the  testi- 
mony of  witness  Zugg  in  rebuttal  (to  the  ef- 
fect that  defendant  was  generally  reputed  to 
be  quarrelsome)  was  that  the  question  elicit- 
ing it  did  not  flx  any  time  with  reference  to 
the  difficulty.  The  objection  itself  was  not 
valid.  The  question,  by  the  use  of  the  pres> 
ent  tense,  did  fix  the  time  as  that  of  the  trial; 
but  construing  it  broadly  as  an  objection  to  re- 
ceiving the  testimony  because  It  did  not  fix 
the  time  nt  that  of  the  difficulty,  then  it  was 
too  tardy  for  recognition,  under  the  rule  we 
have  discussed.  Moreover,  defendant  made 
the  same  inquiry,  as  that  against  which  his 
objection  under  discussion  was  directed,  dur- 
ing tlie  examination  of  his  witness  Mr.  Riley, 
and  interposed  no  objection  to  the  same  ques- 
tion when  asked  Mr.  Goslin,  a  prior  witness 
for  the  state.  (The  statement  preceding  this 
opinion  presents  the  exact  language  used  in 
each  of  these  instances.)  There  is  re3(>ecta- 
ble  authority  for  holding  that  either  of  these 
acts  on  defendant's  part  was  a  waiver  of  the 
objection  in  question.  Hinde's  Lessee  ▼. 
Longworth,  11  Wheat.  206;  Ilayden  v.  Palm- 
er, 2  Hill,  205;  Gale  v.  Shillock,  29  N.  VV. 
Rep.  661;  McCormick  v.  Laugliran,  16  Neb. 
87. 20  N.  W.  Rep.  107.  But,  without  expressly 
deciding  that  point,  we  think  the  trial  court 
committed  no  reversible  error  in  the  roling, 
considered  in  all  its  bearings. 

8.  The  next  assigned  error  rests  on  the 
claim  tbat  a  witness  testiSed  on  behalf  of  the 
state  at  the  trial  without  having  flnst  been 
sworn.  No  objection  on  this  ground  was 
made  at  the  bearing.    It  appears  for  the  first 


time  in  the  motion  for  a  new  trial,  and  noth- 
ing in  the  record  shows  when  the  fact  was 
discovered  by  defendant  or  bis  counsel.  Had 
the  point  been  suggested  when  the  witness 
liegan  his  statement  or  during  his  examina- 
tion, the  irregularity  or  oversight  of  permit- 
ting him  to  testify,  unsworn,  (if  it  existed,) 
could  have  been  easily  and  promptly  recti- 
fied. But  it  was  not  suggested.  After  the 
witness  bad  been  examined  in  chief,  he  was 
fully  cross-examined  on  the  part  of  defend- 
ant. Thus  was  he  treated  by  both  parties  as 
in  all  respects  fully  qualified  to  testify.  It 
has  been  held  by  other  courts,  as  well  aa  our 
own,  that  where  an  oath  is  requisite  to  qual- 
ify a  person  as  a  trier  of  the  facts  or  of  law, 
it  may  be  waived  by  the  competent  parties  in 
interest,  either  expressly,  (Howard  v.  Sex- 
ton, 1850,  4  N.  T.  157:  Tucker  v.  Allen, 
1871,  47  Mo.  488;  Grant  v.  Holmes,  1881,  75 
Mo.  109,)  or  by  going  forward  in  the  matter 
without  inquiry  or  objection,  (Arnold  v. 
Arnold,  1866,  20  Iowa.  275;  Merrill  ▼.  St. 
Louis,  1884,  83  Mo.  244;  Cochran  t.  Bartle, 
1887.  91  Mo.  636,  3  8.  W.  Rep.  854.)  We 
think  the  principle  on  which  these  rulings 
are  based  is  applicable  also  to  the  ease  of  a 
witness  in  the  circumstances  here  shown. 
Lawrence  v.  Houghton,  (1809,)  5  Johns.  129. 
This  assignment  of  error  has  been  considered 
on  the  assumption  tbat  the  facts  alleged  were 
as  claimed  by  defendant,  but  it  is  not  there- 
by conceded  that  an  affidavit  accompanying 
a  motion  for  new  trial,  though  uncontra- 
dicted, is  necessarily  to  be  accepted  as  estab- 
lishing the  facts  it  recites,  where  they  are 
such  as  have  occurred  in  the  immediate  pres- 
ence of  the  court. 

4.  The  record  shows  that  defendant  was 
"wilfully  and  voluntarily  absent"  when  the 
verdict  of  the  jury  was  returned  in  open 
court,  though  his  counsel  was  present  at  the 
time,  and  defendant  had  been  personally  in 
attendance,  until  then,  during  the  entire 
trial.  He  was  afterwards  brought  in,  and 
the  sentence  of  the  court  was  pronounced  in 
bis  presence,  after  his  motions  for  new  trial 
and  in  arrest  had  been  overruled.  By  sec- 
tion 1891,  Rev.  St.  1879,  in  force  when  the 
alleged  offense  was  committed,  and  when  the 
trial  of  defendant  occurred,  it  is  provided  as 
follows:  "No  person  indicted  for  a  felony 
can  be  tried  unless  be  be  personally  present 
during  the  trial ;  nor  can  any  person  be  tried 
or  be  allowed  to  enter  a  plea  of  guilty  in  any 
other  case  unless  he  be  personally  present, 
or  the  court  and  prosecuting  attorney  shall 
consent  to  such  trial  or  plea  In  the  alisence 
of  the  defendant;  and  every  person  shall  be 
admitted  to  make  any  lawful  proof  by  com- 
petent witnesses  or  other  testimony  in  bis 
defense:  provided,  that  in  all  cases  the  ver- 
dict of  the  jury  may  be  received  by  the  court, 
and  entered  upon  the  records  thereof  in  the 
absence  of  the  defendant,  when  such  absence 
on  his  part  is  willful  or  voluntary,  and, 
when  so  received  and  entered,  shall  have  the 
same  force  and  effect  as  if  received  and  en- 
tered in  the  presence  of  suob  defeudanc:  and 
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provided,  further,  that,  when  the  record  in 
the  appellate  court  ahows  that  the  defendant 
was  present  at  the  commencement  or  any 
other  atage  of  the  trial,  it  shall  be  presumed, 
in  the  al»ence  of  all  evidence  in  the  record 
to  the  contrary,  that  he  was  present  during 
the  whole  trial."  The  provisos  in  this  sec- 
tion first  became  a  part  of  our  law  at  the  re- 
vision of  1S79.  Prior  to  that  time,  and  ever 
since  1835,  the  statute  declared  that  "no  per- 
son indicted  for  a  felony  can  be  tried  unless 
he  be  personally  present  during  the  trial," 
etc..  omitting  any  such  qualiflcatiops  of  that 
rule  as  are  contained  in  the  provisos  of  the 
present  law.  Bev.  St.  1835;  Gen.  St.  1865. 
p.  850.  §  15.  While  the  statute  was  in  that 
form,  prior  to  the  revision  of  1879,  this  conrt 
had  held  it  error  to  receive  a  verdict  in  the 
absence  of  defendant,  even  though  he  had 
escaped  from  custody  after  the  cause  had 
been  submitted  to  the  jury.  State  v.  Buck- 
ner,  (1857.)  25  Mo.  167:  State  v.  Braun- 
schweig. (1865.)  36  Mo.  397.  It  had  further 
been  held  that  the  record  must  aflSrmatively 
show  the  presence  of  defendant  at  the  rendi- 
tion of  tlie  verdict,  (State  v.  Cross,  1858k  27 
Mo.  832;  State  v.  Dooly.  1876.  64  Mo.  146.) 
though  in  some  instances  that  fact  had  been 
taken  as  established  by  inferences  from  other 
entries  in  the  record,  (State  v.  Schoenwald, 
(I860,)  31  Mo,  147;  State  v.  Lewis,  (1878.) 
69  Mo.  92.)  The  important  chanze  made  in 
Uie  statute  by  the  revision  of  1879  (section 
1891)  was  probably  induced  by  a  considera- 
tion of  the  decisions  mentioned.  In  view  of 
the  history  of  the  law  on  the  subject,  there 
can  be  no  doubt  of  the  legislative  purpose  in 
the  amendment.  It  was.  among  other  things, 
to  prevent  a  defendant  from  securing  a  mis- 
trial and  continuance  by  escaping  if  in  ous- 
ted j,  or  absconding  if  on  bail,  after  the  cause 
bad  been  submitted  to  the  Jnry,  and  before 
verdict  rendered.  Whether  that  purpose  was 
accomplished  will  appear  presently. 

The  language  of  the  law  so  plainly  sanc- 
tions the  reception  of  a  verdict  by  the  court 
in  defendant's  absence,  when  willful  or  vol- 
untary, that  no  difference  of  opinion  is  likely 
to  arise  as  to  its  meaning.  The  diiBculty,  if 
any  there  be,  appears  upon  the  suggestion  that 
the  enactment  in  question  may  be  in  conflict 
with  the  organic  law,  particularly  with  that 
section  of  the  bill  of  rights  which  declares  that, 
"In  criminal  prosecutions,  the  accused  shall 
have  the  right  to  appear  and  defend  in  per- 
son and  by  counsel;  to  demand  the  nature 
and  cause  of  the  accusation;  to  meet  the  wit- 
nesses against  him  face  to  face."  etc.  Const. 
1875,  art.  2,  §  22.  The  statute,  in  permitting 
a  verdict  when  defendant  is  voluntarily  or 
willfully  absent,  evidently  proceeds  on  the 
assnmi^ion  that  by  such  willful  or  voluntary 
absence  the  defendant  waives  the  right  to 
be  present,  which  otherwise  he  might  consti- 
tutionally insist  on.  Is  such  waiver  valid? 
In  considering  ttiis  question,  we  start  from 
the  postnlate  that  the  courts  will  not  declare 
a  statute  nnconstitotlonal  unless  it  is  mani- 
ftelly  so,  and  that  ail  fair  and  reasonable 


doubts  on  that  point  will  l>e  resolved  in  favor 
of  its  constitutionality.  The  presumption  is 
that  the  legislature  acted  within  the  proper 
sphere  of  its  powers,  and,  until  the  contrary 
is  clearly  and  satisfactorily  made  to  appear  to 
the  court,  the  law  will  be  upheld.  Tliat  the 
accused  may  waive  some  rights  secnred  by 
the  constitution  is  a  proposition  supported  by 
the  authority  of  so  many  adjudicated  cases 
tliat  a  citation  of  them  now  seems  unneces- 
sary. But  there  is  great  diversity  of  opinion 
respecting  the  particular  constitutional  rights 
that  may  be  waived.  Numbers  of  oases  hold 
that  certain  rights  cannot  be  waived  by  the 
accused  for  reasons  of  public  policy.  It 
would  probably  tend  to  confuse,  rather  than 
to  elucidate,  the  present  case  to  attempt  any 
summary  of  the  principles  applicable  to  the 
waiver  of  constitutional  rights  generally. 
The  issue  actually  before  us  requires  only  a 
decision  upon  the  validity  of  a  waiver,  by  de- 
fendant's own  act,  of  bis  right  to  be  person- 
ally present  at  the  rendition  of  verdict.  De- 
fendant undoubtedly  has  a  right  to  be  heard, 
and  for  that  purpose  to  be  present  when  the 
verdict  against  him  on  a  charge  of  felony  is 
given ;  but  if,  being  on  bail,  he  sees  Qt  to  run 
away  at  that  stage  of  the  trial,  on  whom  shall 
the  consequences  of  such  miscondnot  fall? 
It  is  a  "fundamental  legal  principle."  of  far> 
reaching  .soope  in  its  practical  application, 
(Insurance  Co.  v.  Armstrong,  117  U.  S.  591, 
6  Sup.  Ct.  Rep.  877;  Reynolds  v.  U.8..98U. 
S.  161;  Biggs  V.  Palmer,  115  N.  Y.  506,  22 
N.  E.  Rep.  188.)  that  "no  one  should  have 
an  advantage  from  his  own  wrong."  1  Co. 
Litt.  I486:  Broom,  Leg.  Max.  (8tb  Ed.)  Yet 
to  hold  that,  in  such  a  state  of  facts  as  we 
have  supposed,  defendant,  during  his  willful 
absence,  retains  the  right,  while  heendeavoia 
to  increase  the  impossibility  of  his  being  heard 
in  the  cause,  wonld  seem  to  us  a  clear  instanoe 
of  giving  him  a  great  ad  vantage  from  his  own 
wrong.  The  maxim  is  found^  on  principles 
of  common  fairness  and  good  faith,  as  is  also 
the  idea  expressed  in  section  1891  of  the  Re- 
vised Statutes,  that  defendant,  by  voluntarily 
withdrawing  from  the  court  when  the  ver- 
dict is  rendered,  should  .  be  held  to  relin- 
quish the  right  to  be  present  and  beard, 
which,  but  for  his  own  wrongful  act,  be 
might  freely  enjoy.  In  such  case  he  is  de- 
prived of  no  right.  He  merely  refuses  to 
avail  himself  of  one,  just  as  he  may  in  va- 
rious ways  waive  bis  constitutional  right  to 
confront  the  witnesses  against  him  under  re- 
peated rulings  of  the  court.  State  v.  Wag- 
ner, (1883.)  78  Mo.  644:  Merrill  v.  St.  Louis. 
(1884.)  83  Mo.  252:  State  v.  Houser  (1858,) 
26  Mo.  481.  In  SUte  v.  Smith,  (1886,)  90 
Mo.  37, 1  8.  W.  Rep.  763,  the  present  statute 
was  considered,  and  no  intimation  of  its  nn- 
constitutionality  was  made.  In  other  cases 
it  lias  been  farther  held,  even  under  the  old 
statute,  (Oen.  St.  1865,  p.  850.  §  15,)  tbatde- 
fendant's  absence  at  the  trial  during  part  of 
the  argument  of  counsel  to  the  jury  was  not 
aprejudlcial  error  requiring  a  reversal.  State 
T.Bell,  70  Mo.  683:  Stale  v.  Grate,  68  Mo. 
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22.  In  other  states,  without  such  a  statute 
as  our  present  one,  and  under  constitutional 
provisions  in  most  instances  substantially 
like  those  in  force  here,  it  has  been  repeatedly 
held  that  where  defendant  was  absent  by  his 
own  voluntary  act,  {e.  g.,  by  escape  or  by  ab- 
sconding whUe  on  hail,)  at  the  rendition  of 
verdict  in  cases  other  than  capital,  the  court 
might  properly  receive  it,  notwithstanding  his 
absence.  Sahlinger  v.  People,  (1882)  102  HI. 
241 ;  State  v.  Kelly,  (1887.)  97  N.  C.  404,  2 
8.  E.  Bep.  185;  Price  v.  State.  (1858.)  86 
Miss.  531:  Gales  v.  State.  (1886.)  64  Miss. 
10  •;  Barton  v.  SUte,  (1881,)  67  6a.  658; 
Hill  V.  State,  (1864,)  17  Wis.  675;  Fight  v. 
StHte,  (1885.)  7  Ohio,  pt.  1,  180;  Jackson  v. 
Stiite.  (1887,)  49  N.  J.  Law,  252, 9  AtL  Rep. 
74 1;  State  v.  Peacock,  (1887,)  50  K.  J.  Law, 
34. 11  AU.  Bep.  270;  Lynch  v.  Com.,  (1878.) 
%A  Pa.  St.  189.  The  principle  on  which 
those  decisions  test  has  been  declared  in 
others  in  its  application  to  different  phases 
of  court  proceedings  in  criminal  cases.  Peo- 
ple V.  Bragle.  (1882,)  88  N.  Y.  585,  as  ex- 
plained in  People  v.  Lyon,  (1885,)  99  N.  Y. 
224,  1  N.  E.  Rep.  678:  U.  S.  v.  Davis. 
(1869,)  6  Batchf.  464;  State  v.  Paylor.  (1888,) 
89  N.  C.  539.  We  do  not  think  the  court 
loses  jurisdiction  of  the  cause  by  reason  of 
defendant's  getting  beyond  the  conflnes  of 
the  court-room  when  the  verdict  cornea  in. 
State  v.  Kelly,  (18»7,)  97  N.  C.  404.  2  S.  E. 
Bep.  185.  If  that  were  the  effect  of  such 
action  on  his  part,  the  court  would  not  have 
power  to  enter  an  order  for  his  arrest  there- 
after, so  long  as  he  remainecf  away.  That  re- 
sult certainly  could  not  have  been  intended 
by  the  constitutional  provision  in  question  as 
DOW  worded.  In  interpreting  the  funda- 
mental law  of  the  state  it  is  proper  to  con- 
sider the  effect  and  consequences  of  any  pro- 
posed construction  of  it  in  ascertaining  what 
was  probably  the  intention  designed  to  be  ex- 
pressed by  the  instrument.  Constitutions, 
like  other  laws,  are  governed  by  established 
rules  of  interpretations,  and  Hmong  others  by 
that  just  mentioned.  To  hold  that  the  flight 
of  defendant  while  on  bail,  just  before  ver- 
dict, must  necessarily  produce  a  continuance 
of  the  cause,  would  make  it  possible  for  any 
one  able  to  griye  bond,  by  repeating  that  per- 
formance at  each  successive  trial,  to  finally 
defeat  the  ends  of  justice.  Such  conduct 
wonlil  not  deprive  defendant  of  his  constita- 
tional  right  to  bail  or  of  his  freedom  of  action 
during  every  recess  of  the  court  while  the  trial 
lasted;  but  (if  now  sanctioned  here)  it  would 
introduce  a  new  and  novel  mode  for  securing 
continuances,  having  some  advantage  over 
the  ordinary  methods  heretofore  in  use.  It 
would  have,  at  least,  the  merit  of  simplicity. 
But  we  do  not  think  those  who  framed  or  the 
people  who  adopted  the  constitution  contem- 
plated such  a  construction  of  it  in  this  regard 
as  would  make  it  ever  possible  for  any  de- 
fendant in  a  criminal  case  to  avoid  and  escape 
altogether  a  verdict,  otherwise  just  and  cor- 
rect, by  any  such  acts  of  bis  own.  We  be- 
Uevetbat  no  language  used  in  that  instm« 


ment  will  bear  a  construction  which  would 
make  such  results  possible.  We  are  of  opin- 
ion that  section  4191.  Bev.  St.  1889,  (section 
1891,  Bev.  St.  1879.)  in  so  far  as  it  relates  to 
the  subject  under  discussion,  is  entirely  con- 
stitutional, and  that  the  trial  court  committed 
no  error  in  proceeding  in  accordance  with  its 
terms. 

We  .And  no  error  in  any  of  the  rulings  of 
the  court,  to  which  exceptions  were  saved, 
in  the  giving  or  refusal  of  instructions,  and. 
after  a  careful  examination  of  the  record, 
observe  nothing  calling  fur  further  remark. 
The  judgment  is  affirmed,  for  the  reasons 
stated,  with  the  concurrence  of  aU  the  mem- 
bers of  the  court  except  SasBWOOD,  J.,  who 
dissents. 

NOTE. 

CanfiNAi.  Law— Tbiai/— FaissNoa  or  Davairo- 
kxi.  At  common  law,  in  all  criminal  cases  hivolv- 
inff  life  or  member,  the  defendant  mast  be  present 
wEen  the  verdict  is  returned.  But  in  Hevo  Jeneu 
this  is  limited  to  capital  cases,  Jackson  v.  State, 
9  AU.  Rep.  740;  and,  if  defendant  is  present  at 
the  oommenoement  of  the  case,  the  fact  tbat  he 
subsequently  voluntarily  absents  himself  is  no 
ground  for  disoontinuing  the  trial,  State  v.  Pea- 
cxxif,  (N.  J.)  11  AtL  Rep.  870;  and  In  North  Caro- 
lina where  a  defendant,  on  trial  for  an  offense  leas 
than  capital,  pnrposely  absents  himself  before  the 
verdict  is  rendered,  be  is  deemed  to  waive  his  right 
to  be  present,  and  the  court  is  not  bound  to  dis- 
charge the  jury,  and  thus  grant  defendant  a  new 
trial.  State  v.  Kelly,  8  a  E.  Rep.  185.  See,  also, 
note  Id.  In  State  v.  Ferklnit,  8  South.  Bep.  647, 
the  Louisiana  court  held  that  a  verdict  might 
be  legally  rendered,  received,  and  recorded  in  the 
abeence  of  the  defendant,  where  he  voluntarily  at>- 
gents  himself,  and  said : "  The  acoased  cannot  be  per- 
mitted to  take  advantage  of  his  own  wrongs  to  de- 
feat the  course  of  criminal  justice. "  Where  ...  de- 
fendant is  out  on  bail  when  the  verdict  is  returned, 
it  will  be  presumed  that  be  was  voluntarily  ab- 
sent, and  thus  waived  his  right  to  be  present. 
State  V.  Guinness,  (R.  L)  16  Atl.  Rep.  910.  In 
Kentucky  it  is  error  to  submit  a  felony  case  to 
the  jury  in  the  absence  of  defendant,  AUen  v. 
Com.,  6  S.  W.  Rep.  645;  Brewer  v.  Com.,  8  S.  W. 
Rep.  889 ;  and  it  is  error  to  recall  the  jury,  and  give 
further  instructions,  in  the  absence  of  defendant; 
in  Kansas,  State  v.  Myrick,  16  Pac.  Rep.  830;  and 
in  Indiana,  Roberts  v.  State,  13  N.  E.  Rep.  500. 
In  State  v.  Jones,  (S.  C. )  7  S.  E.  Rep.  296,  which 
was  a  trial  for  murder,  after  thejury  had  been  out 
some  time,  they  were  recalled,  and  asked  if  they  de- 
sired further  instructions,  to  which  they  replied  la 
the  negative,  and  were  told  to  retire,  and  that, 
when  they  had  agreed,  they  could  send  for  tJlie 
judge  and  counsel,  and  hare  their  verdict  received. 
The  supreme  court  held  that  this  was  no  part  of  t^e 
trial,  and  tbat,  therefore,  defendant's  absence 
when  it  occurred  was  immaterial.  It  is  not  error 
to  re-read  a  portion  of  the  charge  to  the  jury  on 
their  return  into  court,  in  the  absence  of  defend- 
ant. People  V.  La  Hunion,  (Mioh.)  81  N.  W.  Rep. 
59S. 

A  joint  defendant,  who  is  himself  a  witness,  can- 
not be  compelled  to  leave  the  court-room  with  other 
witnesses  daring  the  trial.  Qarmon  v.  State, 
(Hiss.)  S  South.  Rep.  38.5.  Absence  of  defendant's 
oouns^,  when  a  demurrer  to  the  information  is 
overruled,  is  not  ground  for  reversal,  People  v. 
Rice,  (Cal.)  14  Pac.  Rep.  851 ;  neither  is  their  ab- 
sence when  the  verdict  is  returned.  People  v.  Wil- 
son, (N.  T.)  16  N.  E.  Rep.  540;  and  the  absence  of 
defendant  at  the  hearing  of  a  motion  to  amend  the 
information  so  as  to  alter  a  name  therein  is  imma- 
terial, State  V.  Dominique,  (La.)  1  South.  Rep.  665. 
The  constltntional  rlgbt  of  a  defendant  in  a  crim- 
inal case  to  appear  and  be  heard  In  his  own  behalf 
applies  to  trials  in  nisi  priu*  courts  only,  and  he 
cannot  demand  to  be  allowed  to  appear  on  appeal. 
Tooke  V.  State,  (Tez.)  8  &  W.  Bep.  788.    la  Colo- 
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rado,  one oannot  be  tried  for  amtB^emeanorlntals 
abaenoe,  and  in  the  absence  of  bis  attorney.  Lawn 
V.  People,  18  Pao.  Rep.  251.  Adjournment  of  the 
jwej  from  their  oonsultatlon  room,  and  return 
to  ue  oonsultatlon  room,  is  not  a  resubmission  of 
the  case,  in  the  absence  of  defendant.  Richie  v. 
Com.,  fKy.)  8  8.  W.  Rep.  918.  Where  a  motion  for 
new  trial  is  made  and  overruled  in  the  absence  of 
defendant,  the  error  is  oared  by  subsequently  kIt- 
ing  him  the  opportunity  to  renew  the  mouon. 
Bond  ▼.  Com.,  (Va.)  8  S.  E.  Rep.  149. 


Whitiiobb  «(  al.  «.  Sxtprehb   Lodox 

Eniohtb  a  Ladies  of  Honob. 
{Supreme  Cmurt  of  iligtouri.    Feb.  94, 1890.) 

MOTDAI,  BaSSFIT  IKBVRANOB— BTIDBNOB— BbBOSB 
CUBBD. 

1.  Where  neither  the  beneficiary  of  mntnal 
benefit  insurance  certificates  nor  the  trustee  for 
the  beneficiary  and  her  husband  (the  beneficiary's 
parenta)  could  insure  the  life  of  the  assured  for 
the  beneficiary's  benefit,  under  defendant's  chai^ 
tar,  if  the  trustee's  husband  induced  the  assured 
to  insure  her  life  for  the  benefit  of  the  beneficiary, 
and  paid  therefor,  the  certificates  were  void ;  but 
if  they  were  issued  to  the  assured  on  her  own  ap- 
plication, and  paid  for  with  her  money,  and  if  she 
died  a  natural  death,  the  beneficiary  can  recover, 
onleas  the  insurance  was  fraudulently  procured. 

3.  The  court  instructed  that  the  certificates 
were  fraadulently  procured,  and  plaintiffs  could 
not  recover,  if  the  assured,  when  she  became  a 
member  of  defendant,  misrepresented  her  a^, 
physical  condition,  or  family  history,  and  the 
facts  misrepresented  actually  contributed  to  her 
death;  and  that  "misrepresentation"  meant  any 
statement  of  fact  not  then  known  by  the  assured 
to  be  true.  Held  not  objectionable,  especially  as 
substantially  the  same  instructions  were  requested 
by  plaintifts,  and  as  the  benefits  of  Rev.  Bt.  Mo. 
1879,  SS  597»,  6917,  which  declare  that  in  certain  in- 
stances misrepresentations  shall  not  be  a  defense, 
do  not  apply  to  this  class  of  insurance. 

8.  Evidence  that  insurance  in  other  companies 
was  effected  on  tiie  life  of  the  assnred  by  or  on  be- 
half of  the  beneficiary  is  admissible  to  show  that 
the  object  was  to  defraud  defendant. 

4.  An  error  in  the  admission  of  evidence  is 
cared  where  appellants  fail  to  object  thereto,  and 
ite  consideration  Is  afterwards  excluded  from  the 
jury  by  the  instructions. 

Appeal  from  St.  Louis  circuit  court. 

The  pleadings  in  this  cause  are  ia  sub- 
atance  aa  follows:  Plaintiffs.  Benjamin  T. 
and  Marie  £.  Whilmore,  are  husband  and 
wife,  and  defendant  is  a  corporation.  On 
the  22d  of  November,  1883,  Mary  A.  Mudd 
waa  a  member  of  Nonpareil  Lodge,  No.  592, 
of  defendant,  In  St.  Louis,  and  entitled  to 
participate  in  the  relief  fund  of  said  order  to 
the  amount  of  91,000;  said  sum  to  be  paid 
to  fdaintiff  Marie  E.  Whitmore,  as  trustee  of 
Marie  L.  Whitmore.  Defendant  issued  its 
beoeBt  certificate,  under  seal,  to  said  Mary 
A.  Mudd  for  •1,000.  payable  on  death  of  said 
Modd  to  said  Marie  £.  Whitmore,  as  trustee 
ais  aforesaid.  Mary  A.  Mudd  complied  with 
all  the  conditions  of  said  oertiflcate,  paid  all 
assflssments,  etc.,  and  died  on  the  2l8t  of  Ju- 
ly,  1884,  a  member  of  said  order  in  good 
standing.  The  certificate  ia  filed  as  "Ex- 
hibit A. »  Plaintiff  asks  judgment  for  $1,000. 
The  petition  baa  a  second  count,  apon  anoth- 
er certificate  for  •2,000.  filed  as  "Exhibit 
B."  The  answer,  after  a  general  denial,  al- 
leges that  the  deceased.  Mary  A.  Mudd,  pro- 
cured the  insurance  in  question  by  false  and 
fraudolent  representations  as  to  her  health. 


and  by  false  answers  to  the  questions  put  to 
her  by  defendant  as  to  the  relationship  of  the 
beneficiary  to  her,  as  to  the  cause  of  death 
and  age  of  her  relatives.  These  answers  are 
set  forth  in  full,  and  alleged  to  have  been  aa 
to  material  matters.  The  answer  further 
sets  up  that  Mary  A.  Mudd  was  of  weak 
mind,  and  was  induced  by  fraudulent  repre* 
sentations  and  influence  of  plaintiffs.  Benja- 
min L.  and  Marie  E.  Whitmore,  to  become  a 
member  of  defendant;  tliat  Benjamin  L. 
Whitmore,  being  a  physician,  caused  himself 
to  be  made  a  m^ical  examiner  of  defendant, 
and,  as  such,  witnessed  and  subscribed  the 
application  of  said  Mary  A.  Mudd,  and  fraud- 
ulently recommended  her  to  defendant  as  a 
good  subject  for  insurance,  and  made  false 
statements  to  defendant  as  to  her  health;  and 
that  he  and  his  wife,  by  fraudulent  acts  and 
representations,  induced  the  lodge  of  defend- 
ants to  receive  said  Mary  A.  Mudd  to  mem- 
bership, and  procured  further  insurance  on 
her  life  to  the  amount  of  $9,000  within  eight 
months  from  the  date  of  the  certificate  in 
suit.  That  Marie  L.  Whitmore,  the  cestui 
qtu  trust,  is  the  infant  daughter  of  plaintiffs, 
and  that  the  insurance  in  question  and  the 
otiier  insuranre  was  obtained  by  a  fraudulent 
conspiracy  of  plaintiffs.  That  Mary  A.  Mudd 
lived  with  plaintiffs,  and  that  her  death  was 
caused  by  their  ill  treatment  and  neglect  of 
her,  and  that  her  initiation  fee  and  assess- 
ments were  advanced  for  her  by  plaintiffs. 
The  answer  also  denies  that  Mary  A.  Mudd 
was  of  kin  to  either  of  plaintiffs  or  to  their 
daughter,  the  beneficiary  in  question  under 
the  certificates  in  suit.  The  replication  spe- 
cifically denies  the  new  matter  set  forth  ia 
the  answer.  It  is  admitted  by  the  pleadings 
that  the  defendant  was  an  incorporated  co- 
operative benevolent  iitsurance  society. 

The  evidence  is  not  preserved  at  length  In 
the  bill  or  exceptions,  but  only  in  short  form, 
and,  omitting  the  cross-exaraimition  of  Will- 
iamson, (afterwards  ruled  out  and  instructed 
against  by  the  court,)  is  the  following: 
Plaintiffs  introduced  evidence  tendiu);  to 
prove  all  the  material  allegations  of  the 
amended  petition,  and  also  introduced  the 
constitution  and  by-laws  of  defendant.  De- 
fendant introduced  testimony  tending  to 
show  that  the  statements  made  by  Mary  A. 
Mudd,  in  her  written  application  to  deft-nd- 
ant  for  insurance,  as  to  lier  health,  the  rela- 
tionship of  the  cestui  que  trwit  of  plaintiffs 
to  her,  and  the  age  and  cause  of  death  of  her 
relatives,  were,  in  some  respects,  untrue; 
also  that  said  Mary  A.  Mudd  was  of  weak 
mind,  and  under  the  influence  of  plaintiff 
Benjamin  T.  Whitmore;  that  said  Whitmore 
was  a  member  of  the  lodge  of  defendant  to 
which  said  Mary  A.  Mudd  belonged,  and  was 
a  medical  examiner  of  the  same,  and,  as  sucb, 
at  the  time  of  such  insurance,  and  in  order 
to  effect  the  same,  signed  a  physician's  cer- 
tificate as  to  the  health  of  said  Mary  A.  Mudd, 
which  was.  in  some  material  respects,  false. 
Defendant  introduced  evidence  tending  to 
show  that  the  life  of  Mary  A.  Mudd  was  al- 
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BO  insured  in  fonr  other  benefit  societies  for 
the  benefit  of  the  children  of  said  plaintiffs, 
Benjamin  J.  and  Mary  E.  Whitmore,  to  the 
amount  of  SIQ.OOO;  all  of  which  testimony 
as  to  other  and  farther  insurance  was  then 
and  there  objected  to  by  plaintiffs  as  incom- 
petent and  irrelevant,  and  the  objection  over- 
ruled; to  which  rulings  the  plaintiffs  then 
and  there  excepted.  Defendants  introduced 
evidence  tending  to  show  that  the  tiealth  of 
said  Mary  A.  Mudd  was  weak;  that  she  was 
no  relation  to  plaintiffs  or  to  either  of  them, 
or  to  their  children;  that  plaintiffs  allowed 
said  Mary  A.  Mudd  to  sleep  and  live  in  a  cel- 
lar-room in  their  house  Hfter  she  whs  insured, 
and  that  she  lived  with  them  in  a  menial  ca> 
pacity,  and  that  she  hiid  no  money  except 
what  plaintiffs  gave  her;  and  that  plaintiff 
Benjamin  furnished  her  with  the  money  with 
which  the  insurance  in  question  was  effect- 
ed, and  the  monthly  assessments  with  which 
it  was  kept  up.  And  defendant  also  offered 
evidence  tending  to  prove  the  several  facts 
stated  In  the  instructions  afterwards  given 
by  the  court  in  this  cause.  Plaintiffs  intro- 
duced evidence  tending  to  show  that  Mary 
A.  Mudd,  deceased,  was  of  good  health  and 
fair  intellectual  abilities,  and  of  good  educa- 
tion; that  she  was  not  under  any  undue  in- 
fluence of  plaintiffs,  or  either  of  them:  that 
she  was  a  first  cousin  of  plaintiff  Benjamin 
T.  Whitmore;  that  the  children  of  plaintiff, 
who  are  beneficiaries  of  the  policy,  were  two 
girls  of  tender  age;  that  deceased  was  de- 
votedly attached  to  tliem;  r.bat  she  was  treat- 
ed always  by  plaintiffs  as  an  honored  mem- 
ber of  their  family,  and  not  as  a  menial;  that 
she  loved  them,  and  they  her:  that  the  most 
friendly  relations  existed  between  deceased 
aud  plaintiffs ;  that  her  room  in  their  bouse 
was  cheerful,  wholesome,  and  comfortable, 
and  not  a  cellar-room;  that  the  deceased  had 
money  of  her  own,  and  that  the  money  with 
which  slie  kept  up  and  paid  the  insurance  la 
question  was  her  own;  and  that  no  state- 
ments were  made  at  any  time  to  the  defend- 
ant by  the  deceased,  or  by  plaintiff  Benja- 
min T.  Whitmore,  which  they,  or  either  of 
them,  believed  to  be  false,  or  that  were  false, 
in  regard  to  said  application  for  insurance; 
that  the  said  Mary  A.  Mudd,  at  or  abont  the 
time  of  the  insurance  in  question,  was  ex- 
amined for  other  insurance  by  two  other 
physicians,  and  was  passed  by  them,  and 
recommended  by  them  for  membership  into 
two  of  the  other  orders  to  which  she  be- 
longed. 

The  court  refused  all  instructions  asked  by 
either  party,  but  gave  of  its  own  motion  the 
following:  "(1)  The  court  instrncts  the  jury 
that  the  relationship  existing  in  this  case  be- 
tween the  beneficiary,  Marie  L.  Whitmore, 
and  the  insured,  Mary  A.  Mudd,  was  such 
that  while  Mary  A.  Mudd.  nnder  the  charter 
of  defendant,  might  lawfully  effect  such  in- 
sursnoe  on  her  own  life  for  the  benefit  of  said 
beneficiary,  as  the  certificates  read  in  evi- 
dence express,  it  would  not  have  been  lawful 
for  the  beneficiary,  Marie  L.  Whitmore,  or 


for  eitlier  of  plaintiffs  for  their  said  child,  to 
effect  such  an  insurance  on  the  life  of  Mary 
A.  Mudd.  Hence,  if  you  find,  from  the  evi- 
dence, that  Benjamin  T.  Whitmore  procured 
or  caased  Mary  A  Mudd  to  insure  her  life  as 
expressed  in  the  certificates  read  in  evidence, 
(as  Exhibits  A  and  B,)  and  that  he  paid  for 
said  insurance  out  of  his  own  funds,  then 
said  certificates  are  void,  and  your  verdict 
should  then  be  for  defendant;  but  if,  on  the 
other  hand,  you  believe,  from  the  evidence, 
that  said  certificates  were  issued  to  said  Mary 
A.  Mudd  upon  her  appli&itlon,  and  the  pay- 
ments made  to  obtain  the  same,  and  keep  the 
same  in  force,  were  made  by  her,  (Mary  A. 
Mudd,)  or  by  any  person  on  her  behalf,  with 
her  money,  and  that  during  July,  1884.  said 
Mary  A.  Mudd  died  a  natural  death,  you 
should  then  return  a  verdict  for  plaintiffs, 
unless  you  should  believe,  from  the  evidence, 
that  said  insurance  was  fraudulently  pro- 
cured. (2)  The  insurance  recited  in  thecertif- 
icates  read  in  evidence  would  be  'fraudn- 
iently  procured,'  as  mentioned  In  instruction 
No.  1,  if  obtained  by  any  such  misrepresenta- 
tion as  is  defined  in  the  next  instruction. 
No.  8.  (8)  The  court  instructs  the  Jury  that 
if  they  believe,  from  the  evidence,  that  Mary 
A.  Mudd,  at  the  time  of  becoming  a  member 
of  defendant,  made  to  it  any  misrepresenta- 
tion (in  the  papers  read  in  evidence  as  Ex- 
hibit C  or  D)  with  regard  to  her  age,  physical 
condition,  or  family  history,  and  that  the  fact 
so  misrepresented  actually  contributed  to  her 
death,  then  plaintiffs  cannot  recover  in  this 
case,  and  the  jury  should  find  for  defendant. 
By 'misrepresentation,'  in  this  connection,  is 
meant  any  statement  of  fact  not  tlien  known 
by  her  to  be  true.  (4)  The  court  instructs 
the  jury  that,  for  the  purposes  of  this  case, 
the  word  'cousin,'  as  used  in  the  benefit  cer- 
tificates in  evidence,  may  be  Interpreted  to 
mean  a  degree  of  relationship  more  distant 
than  that  of  first  cousin.  (6)  The  jury  are 
instroeted  to  disregard  any  stetement  made 
by  any  witness  concerning  the  alleged  death 
of  James  Milburn,  or  concerning  any  alleged 
Insurance  upon  his  life,  and  to  give  no  sfleot 
to  any  such  statement  in  their  consideration 
of  this  case.  (6)  The  petition  of  plaintiffs  in 
this  case  presents  two  counts  or  demands  for 
decision.  Your  verdict  should  contain  a 
separate  and  distinct  finding  as  to  each  of 
said  counts.  If  you  find  for  plaintiffs,  you 
should  assess  their  damages  at  the  sum  of 
•1,021.66  on  the  first  cause  of  action,  and  at 
the  sum  of  •2,043.32  on  the  second  caasa  of 
action,  stated  in  the  petition.  If  yon  find  for 
defendant  as  to  either  or  both  of  said  counts, 
your  verdict  then  should  simply  recite  that 
you  find  in  favor  of  defendant  as  to  such 
count  or  counts  as  to  which  you  so  flod." 
The  jury  found  the  issues  in  favor  of  the  de- 
fendant, and  the  plaintiffs  appealed. 

JZ.  A.  Bakewell,  for  appellants.    D.  Ht- 
mann  and  VcUls  Btybnrn,  for  respondent. 

Shbbwood,  J.,  [afUr  ttaUng  Uu  facta  at 
dbovt.)    It  is  the  satUed  Uw  of  tbU  «ottrt 
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that,  In  order  to  the  validity  of  a  life  insur- 
ance policy,  the  person  who  secures  sach  pol- 
icy must  have  a  pecuniary  interest  in  the  life 
of  the  person  assured,  or  else  the  policy  will 
be  a  ganabling  or  wager  policy,  which  the  law 
will  not  enforce.  Thus,  in  Singleton  v.  In- 
surance Co.,  66  Mo.  63,  it  was  ruled  that  an 
ancle  had  no  insurable  interest  in  the  life  of 
his  nephew;  and  therefore  such  a  policy, 
liased  merely  upon  such  relationship,  was 
▼Old.  In  that  case  the  authorities  both  in 
this  state  and  elsewhere  are  well  reviewed, 
and  the  principle  already  announced  declared. 
This,  it  seems,  was  the  rule  at  common  law ; 
and  the  statute  of  14  Oeo.  III.,  avoiding 
wagering  policies,  was  but  declaratory  of  the 
common  law.  Ruse  v.  Insurance  Co.,  23  N". 
Y.  516.  In  addition  to  the  authorities  cited 
in  Singleton's  Case,  supra,  will  be  found 
Wamock  ▼.  Davis,  104  U.  S.  775;  Insurance 
Co.  T.  Hazzard,  41  Ind.  116;  Association  v. 
Hoyt,  9  N.  W.  Rep.  497;  Hrockway  v.  In- 
snrance  Co.,  9  Fed.  Rep.  249;  Association  v. 
Houghton.  13  Ins.  Law  J.  895;  17  West.  Jur. 
297.  The  principle  announced  in  these  au- 
thorities is  expressed  in  the  instruction  given 
by  tlie  court  of  its  own  motion;  and  the 
de<daration  in  that  instruction  contained,  that 
what  Benjamin  T.  Whltmore  could  not  do 
directly,  in  the  way  of  effecting  an  assurance 
on  a  life  in  which  be  had  no  insurable  inter- 
est, be  could  not  do  indirectly,  is  obviously 
correct.  A  party  will  not  be  permitted  to 
obtain  an  advantage  by  indirect  methods 
which  would  be  denied  him  if  done  openly. 
Brockway  ▼.  Insurance  Co.,  9  Fed.  Rep.  249; 
Swick  V.  Insurance  Co.,  2  Dill.  160:  Nino  Se 
N.  Dig.  75. 

Kor  is  anything  objectionable  seen  in  in- 
structions 2  and  S,  which  the  court  gave. 
Indeed,  those  instructions  were  in  substance 
asked  by  plaintiffs  in  instructions  21  and  22, 
which  were  refused.  Where  a  party  has 
asked  similar  instructions  to  those  given,  he 
is  in  no  position  to  complain.  Harris  ▼. 
Hays,  53  Mo.  90;  McCtonlgle  v.  Daugherty, 
71  Mo.  259;  Bank  v.  Hamnerslough,  72  Mo. 
274;  Smith  v.  Culligan,  74  Mo.  387;  Fair- 
banks V.  Iiong,  91  Mo.  628, 4  8.  W.  Uep..499; 
Bettes  V.  Magoon,  85  Mo.  580;  Koble  v. 
Blount.  77  Mo.  235;  Holmes  v.  Braidwood,  82 
Mo.  610;  Beilly  v.  Railway  Co.,  94  Mo.  600, 
7  S.  W.  Rep.  407.  And  it  may  be  said  tiiat 
the  third  instruction  given  by  the  court  was 
even  more  favorable  for  plaiiitllfs  than  the 
law  warranted ;  because  sections  6976,  5977, 
2  Rev.  St.  1879,  do  not  apply  to  benevolent 
or  charitable  incorporations.'  See  Laws 
1881,  p.  87.  In  the  absence  of  such  statu- 
tory regulations,  then,  as  prevail  in  cases  of 
ordinary  insurances,  declarations  in  any  re- 


>Rev.  Bt.  Mo.  U  6070,  6977,  provide  that  no  mis- 
representation in  obtaining  an  iasurance  polioy 
shall  avoid  the  same,  unless  It  shall  have  contrib- 
Qtad  to  the  oontingenoy  on  which  the  policy  is  to 
beoome  payable:  and  that  no  defense  based  on  mis- 
representation snail  be  valid,  unless  the  defendant 
shall  deposit  in  court,  for  the  benefit  o{  plaintiffs, 
tlie  preminms  received. 
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spects,  if  false,  if  made  contrary  to  the  agree- 
ment of  the  parties,  will  ritiate  and  avoid 
the  policy,  thougli  such  declarations  be  not 
material  to  the  risk.  Insurance  Co.  v.  France, 
91  U.  S.  510;  JefCries  v.  Insurance  Co.,  22 
Wall.  47;  Brockway  v.  Insurance  Co.,  9 
Fed.  Rep.  249.  And  courts  will  enforce 
all  reasonable  laws  and  rules  established  by 
these  benevolent  organizations  for  their  guid- 
ance and  the  regulation  of  their  relief  funds, 
if  In  conformity  with  the  laws  of  the  state. 
Holland  V.  Taylor.  12N.  E.  Rep.  116;  Osceola 
Tribe  v.  Schmidt,  57  Md.  98;  Society  v. 
Baldwin,  86  III.  479;  Borgraefe  v.  Lodge, 
22  Mo.  App.  127.  The  constitution  and  by- 
laws of  the  defendant  were  not  preserved  in 
the  record,  and  therefore  it  is  impossible  to 
pass  properly  upon  any  matters  connected 
with  such  constitution  and  by-laws. 

There  was  no  error  in  admitting  evidence 
tending  to  show  that  the  beneficiary  effected 
other  insurances  upon  the  life  of  the  party  in 
question,  when  the  issue  was,  as  here,  that 
the  object  was  to  defraud  the  insurance  com- 
pany. The  supreme  court  of  the  United 
States,  in  passing  upon  this  point,  say:  "The 
theory  of  the  defense  is  that  the  purpose  of 
Hunter  in  obtaining  the  insurance  was  to 
cheat  and  defraud  the  company.  In  support  of 
that  position,  evidence  that  he  effected  insur- 
ance upon  the  life  of  Armstrong  in  other  com- 
panies,  at  or  about  the  same  time,  for  a  like 
fraudulent  purpose,  was  admissible.  A  repe- 
tition of  acts  of  the  same  character  naturally 
indicate  the  same  purpose  in  all  of  them;  and, 
if,  when  considered  together,  they  cannot  be 
reasonably  explained  without  ascribing  a  par- 
ticular motive  to  the  perpetrator,  such  motive 
will  be  considered  as  prompting  each  act." 
Insurance  Co.  ▼.  Armstrong,  117  U.  S.  598, 
6  Sup.  Ct.  Rep.  877. 

In  regard  to  the  evidence  elicited  on  the 
croas-examination  of  Williamson,  it  was  ad- 
mitted without  objection  by  plaintiffs'  coun- 
sel; and  afterwards  the  court  gave  an  instruc- 
tion, as  already  seen,  which  excluded  such 
evidence  from  the  consideration  of  the  jury. 
This  cured  the  error,  if  any  could  be  said  to 
have  been  committed,  in  the  circumstances 
mentioned.  Moreover,  there  was  no  objec- 
tion taken  in  the  motion  for  a  new  trial  to 
the  instructions  given  by  the  court  of  its  own 
motion.  Considering  all  of  these  things,  and 
looking  at  the  record  as  a  whole,  we  are  not 
prepar^  to  say  that  any  reversible  error  was 
committed  at  the  trial,  and  so  we  afflrm  the 
judgment.  All  concur  but  Babolat,  not 
sitting. 


Stttton  t.  Dambrom  et  al. 

(aupreme  Court  (tfMltsouH.    March  10,  isoa) 

EsTOPm.— EnoTVEKT  — Res  Jitdioita — IiOhta- 

TION  OF  AOTIONB. 

1.  A  recital  in  an  agreed  statement  of  facts.  In 
ejectment,  that  plaintilTs  grantor  "died  in  1871  In- 
testate, and  her  busband  in  ISM  Intestate, "  is  not 
suoh  a  precise  affirmation  that  plalntlS's  grantor 
was  a  feme  covert  at  the  time  of  her  husband's 
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death  aa  to  estop  defendants,  in  asubsequent parti- 
tion proceeding  of  the  same  land,  from  showing 
that  she  had  been  divorced  in  1860,  before  she  ex- 
ecuted a  deed  of  trast  of  the  land  to  defendants. 

8.  A  judgment  in  ejectment  is  not  a  bar  to  an- 
other action  of  the  same  sort  between  the  same 
parties  litigant,  for  the  same  land,  where  no  equi- 
table defense  was  interposed  in  the  former  action, 
and  defendants  may  attack  an  agreed  statement 
in  the  former  action  as  being  equally  Inconclusive 
as  the  judgment  based  thereon. 

8.  In  partition  proceedings,  it  appeared  that 
defendant's  grantor  went  into  the  exclusive  and 
adverse  possession  of  the  land  In  1862,  claiming 
under  a  roreclosure  of  a  trust-deed ;  that  this  pos- 
session continued  until  1873,  when  ejectment  was 
brought  by  three  of  the  four  devisees  of  a  one-sixth 
interest  in  the  land,  who  bad  not  united  in  the  trust- 
deed  ;  and  that  the  right  of  action  in  all  the  devisees 
accrued  in  1865.  Held,  that  the  ejectment  proceed- 
ings did  not  operate  to  prevent  the  running  of  the 
statute  as  airainat  the  fourth  devisee,  who  had  not 
joined  therein. 

Appeal  from  St.  Louis  circuit  court;  Amos 
M.  Thayer,  Judge. 

Tlus  is  an  equitable  proceeding  for  the  par- 
tition of  a  lot  of  ground  in  the  city  of  St. 
Louis.  The  agreed  statement  of  facts,  which 
formed  part  of  the  evidence  in  the  action  of 
ejectment  in  the  cause  of  Sutton  v.  Casse- 
leggi,  77  Mo.  397,  and  which,  it  is  insisted  by 
appellants  Sutton  and  Hill,  forms  a  complete 
bar  to  any  further  recovery  by  A.bbie  Dodd 
than  that  accorded  to  her  predecessor  in  title. 
Pauline  Daltoo,  in  that  cause,  is  as  follows: 
"It  Is  admitted  in  the  trial  of  the  cause  that 
Joseph  ilontaigne  is  the  common  source  of 
title  to  the  lot  sued  for,  and  owned  the  said 
lot  in  fee  on  the  8th  day  of  June,  181^ ;  that 
J.  Baptiste  Robidoux  had  disappeared  for 
several  years  from  his  family  and  his  home, 
and  Rosalie  Robidoux  came  from  Canada  to 
Sc.  Louis  with  her  daughter  Archange  in  the 
year  1817:  that  soon  after  Rosalie  came  to 
St.  Louis,  she  being  regarded  as  a  widow, 
and  her  husband,  Robidoux,  as  dead,  one 
Lange  Aliard  took  her  as  bis  wife,  and  lived 
with  her  as  such  during  the  year  1818,  and 
until  J.  Baptiste  Robidoux  appeared  in  St. 
Louis  and  claimed  his  rights  as  a  husband,  in 
the  year  1819.  Lange  Aliard  left  and  went 
up  to  the  mountains,  and  died  there  within  a 
few  years.  J.  B.  Robidoux  lived  with  bis 
wife,  Rosalie,  in  the  city  of  St.  Louis,  from 
1819  up  to  the  time  of  his  deatli,  in  1826. 
His  widow,  Rosalie,  thereupon  married  Paul 
Morris,  who  died  in  1832;  and  after  the  death 
of  Morris  the  widow  married  Victor  Chat- 
aign,  in  1886;  and  they  lived  together  as  hus- 
band and  wife  until  1833,  when  he  died, 
leaving. said  Rosalie,  his  widow,  surviving 
him.  Said  Rosalie  died  the  18th  day  of  Oc- 
tober, 1868,  leaving  her  last  will,  that  was 
probated  on  the  21st  day  of  October,  1858. 
Archange,  her  daughter,  had  married  one 
McDowell  in  1836,  and  had  issue  of  said  mar- 
riage, five  children:  Robert  A.,  John  B., 
Emily,  Rosalie,  and  Mary.  Mary  died  in  1863, 
intestate  and  without  issue.  All  of  the  sur- 
viving children  of  McDowell  were  of  the  age 
of  twenty-one  years  in  1861,  December  5th. 
Emily  married  Joseph  W.  Renfrow  in  1863, 
and  Rosalie  married  James  A.  Maclay  in 


1864.  Archange  McDowell  died  in  1871.  in- 
testate, and  her  husband  died  in  1864,  intes- 
tate. Laurent  Robidoux  is  still  alive,  and 
has  eight  children,  who  are  all  alive.  The 
net  rents,  over  and  above  taxes,  were  91,187 
a  year  prior  to  1873,  and  9937  a  year  since 
January  1,  1873.  The  said  Mary  McDowell 
was  eighteen  years  and  eight  monttis  old  on 
the  6tb  day  of  December,  1861.  The  said 
Pauline  Dalton  has  all  the  right,  title,  and  in- 
terest in  and  to  said  premises  sued  for  which 
was  vested  in  her  husband,  John  Dalton." 

A  portion  of  a  succinct  statement  of  the 
deductions  made  from  that  agreed  statement, 
as  well  as  from  other  facts,  in  evidence  in 
that  cause,  by  Commissioner  Martin,  can  be 
properly  inserted  here:  Joseph  Montaigne 
was  the  original  owner  of  the  premises.  On 
the  8tb  day  of  June,  1818,  he  conveyed  the 
lot  to  Lange  Aliard  and  Rosalie  Aliard,  his 
wife.  Rosalie  Aliard  was  not  his  wife,  but 
was,  in  troth,  Rosalie  Robidoux,  who  had  left 
her  husband  in  Canada,  and  was  cohabiting 
with  Aliard  as  his  wife.  This  deed  gave  the 
land  to  Lange  Aliard  and  Rosalie  as  tenants 
in  common;  Rosalie  thereby  becoming  vested 
with  one  undivided  half  in  fee,  while  the 
other  half  vested  in  Aliard.  In  1819,  J. 
Baptiste  Robidoux,  her  lawful  husband,  bunt- 
ed up  his  wife  in  St.  Louis,  claimed  his  mar- 
ital rights,  and  lived  with  her  till  his  death, 
in  1826.  Before  the  death  of  Robidoux, 
Lange  Aliard.  who  bad  given  Rosalie  l>ack  to 
him,  conveyed,  on  the  8th  day  of  June,  1818. 
the  undivided  one-half  of  the  land  to  Horatio 
Cozzens,  as  trustee  for  Rosalie,  for  life,  with 
remainders  as  to  said  half,  in  fee,  to  Laurent 
and  Archange,  son  and  daughter  of  Rosalie 
by  Robidoux,  her  husband.  At  this  date  the 
title  stood  one-half  In  Rosalie  in  fee,  the  oth- 
er half  in  her  for  life,  with  remainder  in  fee 
as  to  that  half  in  Laurent  and  Archange,  one- 
fourth  in  each  undivided.  Thus  stood  the 
titled  at  the  death  of  Robidoux.  in  1826.  It 
remained  unchanged  in  November,  1828,  at 
which  date  Rosalie  married  Paul  Morris, 
which  fact  is  evidenced  by  a  marriage  con- 
tract of  that  date.  He  died  in  1832.  In  1836, 
Rosalie  married  Victor  Chatatgnem,  her  third 
and  last  husband,  with  whom  she  lived  till 
his  death,  in  1853.  The  title  remained  un- 
changed at  the  death  of  Rosalie,  which  took 
place  in  1858.  It  appears  in  evidence  that, 
by  herself  or  tenants,  she  h«d  occupied  the 
lot  up  to  the  time  of  her  death.  She  left  a  last 
will,  by  which,  after  certain  other  devises,  she 
willed  all  the  rest  and  residue  of  her  estate, 
one-third  to  Laurent,  one-third  to  the  chil- 
dren of  Laurent,  and  one-third  to  the  children 
of  Archange.  Those  two  persons  were  her 
son  and  daughter.  This  will  carried  to  the 
devisees  all  that  she  died  seised  of,  viz.,  one- 
half  undivided.  As  to  the  other  half  undi- 
vided, she  had  possessed  only  a  life-estate, 
which  terminated  at  her  death.  Thus  her 
decease  left  the  title,  one-fourth  in  Laurent 
and  one-fourth  in  Archange.  which  came  to 
them  from  the  deed  of  Lange  Aliard  made  in 
June.  1821.    The  other  half  of  which  itosa- 
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lie  had  died  seised  in  fee  by  virtue  of  her  will 
Tested,  as  to  one-third  of  one-half  or  one- 
sixth,  in  Laurent,  one-sixth  in  the  children 
of  Lanrent,  and  one-sixth  in  the  children  of 
Arcbange.  The  devolution  of  the  record 
title  ia  very  clear.  No  one  could  claim  any 
part  of  this  title  except  by  deed,  devise,  or 
descent  from  Laurent  or  Archange,  or  ttie 
children  of  Laurent  or  Archange.  According 
to  the  statement  of  facts,  Archange  married 
one  McDouell  in  1886,  and  had  issue,  Ave 
cbUdren:  Bobert  A.,  John  B.,  Emily,  Rosalie, 
and  Mary.  Mary  died  intestate  in  1863,  with- 
out issue,  leaving  her  brotliers  and  sisters  to 
inherit  her  share.  Emily  married  Benfrow 
in  1863.  Rosalie  married  Maclay  in  1864. 
Archange,  the  mother,  died  intestate  in  1871. 
Laurent  is  living,  with  eight  children,  all 
alive.  The  plaintiff  submitted  three  deeds 
from  three  of  the  four  heirs  of  Archange, — 
Robert,  Emily,  and  Rosalie,  Jr., — all  made 
on  the  13th  day  of  April,  1873.  These  four 
heirs,  as  we  have  seen,  acquired  one-fourth 
from  the  Allard  deed  as  heirs  of  Arcbange, 
and  one-sixth  from  their  grandmother's  will. 
These  three  deeds  from  three  of  the  four 
heirs  gave  to  plaintiff  three-fourths  of  the 
one-fourtb  coming  from  Allard,  and  three- 
fourths  of  the  one-sixth  coming  by  the  grand- 
mother's will,  amounting  to  one-eighth,  mak- 
ing In  all  fifteen  forty-eighths.  There  was 
no  valid  deed,  given  in  evidence,  talcing  any 
part  of  this  title  from  the  plaintiff  or  his 
grantors.  The  court  of  appeals  held  that,  as 
to  the  portion  coming  through  the  conveyance 
from  Allard,  the  title  was  lust  by  the  statute 
of  limitations,  and  allowed  recovery  only  for 
the  one-eighth  coming  by  the  will  of  Rosalie, 
their  grandmother;  and  the  plaintiff  comes 
here  by  appeal,  insisting  that,  under  the  law 
and  evidence,  he  is  entitled  to  have  judgment 
for  the  three-fourths  of  the  one-fourth  denied 
to  bim  by  the  circuit  court  and  court  of  ap- 
peals, being  nine  forty-eighths  of  the  whole. 

It  is  necessary  for  ua  to  consider  the  facts 
relied  upon  by  the  defendant  for  defeating 
this  portion  of  the  plaintiff's  title.  But,  be- 
fore doing  this,  I  may  as  well  call  attention 
to  the  record  title  submitted  in  evidence  by 
Pauline  Dalton,  the  defendant.  It  consisted 
of  a  deed  of  trust  by  Laurent  and  wife  to  se- 
cure a  debt  of  $4,000,  dated  March  2,  1861, 
and  the  deed  of  the  trustee  to  John  Dallon, 
dated  January  29,  1862.  This  placed  in  Dal- 
ton the  one-fourth  acquired  by  Laurent  from 
the  Allard  deed,  also  the  one-sixth  acquired  by 
the  will  of  his  mother,  which  would  be  five- 
twelftbs  or  twenty  forty-eighths  of  the  whole. 
By  the  agreement  in  the  case,  Pauline  Dalton 
is  poeseraed  of  all  the  title  acquired  by  John 
Dalton.  which,  as  we  have  seen,  amounted  to 
twenty  forty-eighths.  There  remained  five 
forty-eighths  outstanding  in  John  B.,  the  son 
of  Arcbange,  and  eight  forty-eighths  in  the 
children  of  Laurent,  none  of  whom  are  par- 
ties to  this  suit. 

tf .  Jf.  Stetoart.  for  plaintiff.  TTioa.  Thor- 
oughman  and  J.  K.  Hansbrough,  for  defend- 
ant& 


Sherwood,  J.,  {(^fter  ttating  tJie  foots  at 
above.)  Under  the  judgment  In  the  cause 
aforesaid,  as  already  seen,  to  Pauline  Dalton, 
the  successor  in  title  to  John  Dalton,  who 
was  the  successor  in  title  of  Laurent  Robi- 
daux  under  the  deed  of  trust  sale,  there  were 
adjudged  20-48  of  the  entire  title.  The  deed 
of  trust  was  executed  by  Laurent  Robidoux 
March  2,  1861,  and  foreclosed  January  29, 
1862.  But,  as  will  be  seen  from  the  case  cit- 
ed, at  the  same  time  that  Laurent  Robidoux 
executed  the  deed  of  trust  on  his  portion  of 
the  title,  Archange  McDowell  also  executed 
one  upon  her  portion,  to-wit,  12-48,  derived 
from  the  Allard  deed,  which  deed  of  trust  was 
foreclosed,  and  a  sale  thereunder  occurred  on 
the  same  day  on  which  the  deed  of  trust  giv- 
en by  Laurent  Robidoux  was  foreclosed.  So 
that,  If  these  two  sales  u  nder  these  deeds  were 
valid,  they  passed  to  John  Dalton,  and  sub- 
sequently to  his  sncessor  In  title,  Pauline 
Dalton,  the  entire  Allard  title,  24-48,  as  well 
as  the  portion  derived  by  Laurent  Robidoux 
from  the  will  of  Rosalie,  his  mother,  to-wit, 
8-48,  making  in  all  32-48  of  the  entire  title, 
and  leaving  to  be  accounted  for  16-48  of  the 
title,  being  all  that  portion  of  same  held  by 
the  children  of  Laurent  Robidoux,  to-wit,  &• 
48.  and  a  lilce  portion  by  the  children  of  Ar- 
change McDowell,  derived  in  each  instance 
from  the  will  of  their  common  grandmother, 
Rosalie. 

But,  before  investigating  further  as  to  the 
16-48,  it  is  opportune  to  determine  whether 
Pauline  Dalton  did  obtain  so  much  as  32-48  of 
the  title.  It  is  a  conceded  fact  that  Pauline 
Dalton  acquired  all  the  interest  Laurent  Ro- 
bidoux had  in  the  premises,  to-wit,  20-48,  by 
reason  of  the  foreclosure  of  the  deed  of  trust 
he  gave;  and  this  was  the  amount  adjudged 
to  her  in  the  ejectment  cause  aforesaid.  But 
it  is  disputed  that  Pauline  Dalton  is  to  be 
considered  as  having  acquired  any  interest 
whatever  in  the  12-48  which  represent  the 
amount  derived  by  Archange  McDowell 
through  the  Allard  deed;  and  this  dispute  is 
based  upon  Archange's  being  a  married  wom- 
an in  1861,  when  she  gave  the  deed  of  trust. 
This  contention  is  made,  not  upon  the  fact  of 
coverture  of  Archange  In  1861,  but  upon  the 
ground  that  the  agreed  statement  of  facts 
made  in  the  Sutton-Casseieggi  Case,  aforesaid, 
as  well  as  the  judgment  thereon,  do  each  con- 
stitute a  complete  bar, — an  estoppel  by  record, 
— forbidding  the  introduction  of  evidence  to 
establish  the  truth  as  to  the  coverture  of 
Archange  at  the  time  mentioned.  It  may  be 
conceded  that,  if  Pauline  Dalton  was  con- 
cluded by  the  matter  aforesaid,  then  Abbie 
Dodd,  who  purchased  her  interest  from  her, 
is  likewise  concluded.  But  do  any  of  the 
things  which  occnrred  in  the  Sutton-Cas- 
seleggi  Case  conclude  Pauline  Dalton?  The 
well-settled  rule  of  law  in  this  state,  notwith- 
standing an  improvident  dictum  in  Foster  v. 
Evans,  51  Mo.  39,  to  the  contrary,  is:  Ac- 
tions of  ejectment,  though  between  the  same 
parties,  having  the  same  defenses,  concerning 
the  same  title  and  possession,  and  in  all  re- 
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spects  similar  in  their  facts,  may  be  main- 
tained ad  i'ufinitum,  so  long  as  equitable  de- 
fenses are  not  interposed  and  ruled  upon, 
thereby  converting  the  whole  proceeding  into 
an  equitnble  one,  and  thus  making  the  adju- 
dication binding.  Kimmel  v.  Benna,  70  Mo. 
52;  Ekey  t.  Inge,  87  Mo.  493;  Avery  v.  Fitz- 
gerald, 94  Mo.  207,  7  S.  W.  Rep.  6;  City  of 
St.  Lonis  v.  Lumber  Co.,  98  Mo.  613,  12  S. 
W.  Rep.  248.  For  this  cause  it  is  that  when 
two  or  more  ejectments  are  brought,  and  de- 
cided in  favor  of  the  defendant,  he,  in  order 
to  prevent  being  further  harassed  by  a  litig- 
ious adversary,  may  maintain  his  bill  of  peaue, 
and  thus  put  a  stop  to  oppressive  litigation. 
Primm  t.  Baboteau,  56  Mo.  407.  But,  if  a 
judgment  in  ejectment  is  not  a  bar  to  an- 
other suit  of  the  same  sort  between  the  same 
parties  litigant,  then  it  must  stand  for  true 
that  an  agreement  of  facts  made  for  the  mere 
purpose  of  convenience  in  having  the  partic- 
ular cause  tried,  which  results  in  such  a  judg- 
ment,— a  mere  incident  thereof, — cannot  be 
a  bar.  In  other  words,  if  the  judgment  it- 
self does  not  bind,  certainly  the  admitted  facts 
upon  which  that  conclusion  of  law  is  based 
should  be  equally  inconclusive. 

But  there  Is  another  reason  which  will  be 
presently  given, — a  reason  of  such  cogency 
that  it  would  allow  a  judgment  In  an  eject- 
ment cause  to  be  regarded  as  ret  jtidieata, 
and  a  stipulation  of  parties  filed  in  such  a 
cause  deemed  equally  binding,  and  yet  would 
deny  to  the  stipulation  under  discussion  any 
such  force  or  effect.  It  will  have  been  ob- 
served that  near  the  conclusion  of  that  stipu- 
lation these  words  occur:  "Archange  Mc- 
Dowell died  in  1871,  intestate,  and  her  hus- 
band died  in  1864,  intestate."  From  these 
-words  the  inference  was  drawn  in  the  Sutton- 
Casseleggi  cause  that  Archange  McDowell 
was  a  feme  covert  in  1861,  and  this  inference 
was  quite  natural.  But  it  must  not  be  fur- 
gotten  that  it  is  of  the  very  essence  of  all 
estoppels,  especially  where  the  matters  relied 
on  to  estop  are  committed  to  writing  in  the 
form  of  a  court  paper,  that,  as  they  are  in- 
tended to  preclude  a  man  from  alleging  the 
truth,  they  must  be  certain  to  every  Intent, 
and  are  not  to  be  sustained  by  argument  or 
inference.  There  must  be  a  precise  aflSrma- 
tion,  to  have  this  effect.  Co.Litt.  8526;  Vin. 
Abr.  tit.  "Estoppel,"  A  2;  4  Kent's  Comm. 
261,  note;  Bigelow,  Estop.  (3d  Ed.)  302,311, 
812;  Best,  £v.  (Chamberlayne,)  527;  Pelle- 
treau  v.  Jackson,  11  Wend.  110;  Jackson  v. 
Allen,  120  Mass.  64;  Carver  v.  Jackson,  4 
Pet.  83.  And  the  reason  given  fur  the  neces- 
sity of  an  estoppel  being  certain  to  every  in- 
tent is:  "For  no  one  shall  be  denied  setting 
up  the  truth  unless  it  is  in  plain  and  clear 
contradiction  to  his  former  allegations  and 
acts."  1  Greenl.  Ev.  §  22.  In  the  stipula- 
tion aforesaid,  it  will  be  noticed  that  there  is 
no  "precise  affirmation"  that  Archange  Mc- 
Dowell was  a  feme  covert  at  the  time  of  her 
husband's  death,  in  1864.  It  is  a  mere  mat- 
ter of  inference  or  argument  that  such  must 
liave  been  the  case.     This  being  so,  there 


was  no  estoppel  in  the  present  instance,  so 
that  the  court  below  very  properly  admitted 
evidence  to  show  that  Archange  had  been  di- 
vorced from  her  husband  in  1860,  and  con- 
sequently was  A  feme  »ole  when  she  executed 
the  deed  of  trust  which,  being  foreclosed  in 
1862,  swept  away  all  of  her  interest,  to-wit, 
12-4S,  being  ^  of  that  derived  from  Allard. 
This  conclusion  gives  the  successor  in  title 
of  Pauline  Dalton,  Abbie  Dodd,  an  indisputa- 
ble right  to  32-48  of  the  entire  title,  which 
was  the  quantity  awarded  to  her  by  the  de- 
cree of  the  circuit  court.  And  this  conclusion 
also  deprives  Sutton,  the  plaintiff  in  the  eject- 
ment suit,  and  trustee  for  William  P.  Hill 
and  plaintiff  In  this  proceeding,  of  9-48  of  the 
title  be  was  supposed  to  have  acquired  by 
deed  in  1873  from  three  of  the  four  children, 
heirs  of  Archange,  who  by  rt-a-Hon  of  their 
mother  being  a  feme  sole  in  1861,  got  noth- 
ing from  or  of  the  Allard  title  except  what 
they  obtained  from  their  grandmother's  will, 
to-wit,  6-48  of  the  title  devised  by  her,  and 
leaving  2-48  thereof  outstanding  in  John  B. 
A.  McDowell,  also  the  child  and  heir  of 
Archange,  who  did  not  join  in  the  ejectment 
suit  instituted  in  1873  by  Sutton,  to  whom 
the  trial  court  awarded  the  said  6-48  in  his 
capacity  as  trustee,  and  awarded  to  William 
P.  Hill  2-48  of  the  title  in  his  individual  cap 
pacity;  he  having  purchased  and  acquired  by 
deed  the  interest  of  John  B.  A.  McDowell  in 
the  premises  on  the  15tb  day  of  August,  1883, 
which,  as  already  stated,  was  only  2-48  of  the 
title. 

The  rights  of  all  the  parties  to  this  pro- 
ceeding were  adjusted  and  finally  settled  in 
the  lower  court,  save  those  of  Sutton,  the 
plaintiff  and  trustee  in  this  proceeding  of 
WlUiam  P.  HiU,  and  William  P.  Hill  in  his 
own  behalf;  and  they  have  appealed  to  this 
court,  and  so  has  Abbie  Dodd.  Hill  appenls 
from  the  allotment  to  Abbie  Dodd.  Sutton 
does  ttie  like;  and  Abbie  Dodd  appeals  from 
the  allotment  to  Hill,  claiming  that  to  her 
belong  the  2-48  which  Hill  obtained  by  the 
decree  below.  There  is  no  question  made  by 
any  of  these  appellants,  whether  plaintiff  or 
defendants,  as  to  the  other  shares  distributed 
by  the  said  decree,  which,  in  addition  to  those 
already  mentioned,  awarded  to  E.  0.  Dam- 
eron  the  4-48  formerly  held  by  W.  C.  Jamison, 
to  Paul,  Charles,  Mark,  and  Joseph  Robidoux, 
children  of  Laurent  Robidoux,  each  1-48,  thus 
filling  out  the  requisite  number  of  shares, 
and  completing  the  integer  of  title.  So  that 
the  point  to  be  considered  is  whether  the  claim 
of  John  B.  A.  McDowell  was  barred  by  lim- 
itation before  the  institution  of  this  equitable 
partition,  which  occurred  the  30th  day  of 
January,  1884.  From  the  conclusion  already 
announced,  John  B.  A.  McDowell  took  noth- 
ing from  his  mother.  Archange,  and  only  tiis 
proportionate  part  of  the  1  of  ^  which  his 
grandmother  devised  by  her  will  to  Ar- 
change's  children,  being  1-6  or  3-48  of  the 
whole  title;  but,  as  there  were  four  children 
among  whom  these  shares  were  to  be  divided, 
he,  of  course,  was  only  entitled  to  ^  of  tliat 
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1-6,  eqnal  to  2-48.  But  not  only  did  he  take 
no  part  in  the  Sutton-Casseleggi  litigation 
begun  on  the  2d  of  November,  1873,  but,  as 
already  stated,  be  did  not  make  conveyance 
of  his  interests  to  William  P.  Hill  until  Au- 
gust 15,  1883.  The  record  in  the  Sutton- 
Casseleggl  Case  was  read  in  evidence  by  both 
parties  in  the  case  at  bar,  from  which  it  ap- 
pears that  John  Dalton  took  the  exclusive 
and  adverse  possession  of  the  premises,  as 
the  owner  thereof,  on  May  1, 1862,  receiving 
all  the  rents  therefrom,  and  dying  in  1864. 
His  wife,  Pauline,  as  his  successor  in  title, 
continued  such  adverse  possession  in  the 
sanae  manner  certainly  until  the  cause  was 
tried,  in  1876;  and  no  writ  of  restitution 
was  awarded  therein  until  after  the  return  of 
that  cause,  when  such  a  writ  issued,  and  Sut- 
ton was  put  in  possession  on  January  80, 
1884,  of  the  15-48  title  adjudged  to  him  by 
the  second  judgment  of  the  circuit  court  un- 
der the  mandate  of  this  court.  How  much 
longer  she  actually  remained  in  possession 
after  the  first  judgment  in  the  circuit  court, 
in  1876,  in  favor  of  Sutton,  for  6-48  of  the 
title,  does  not  appear,  nor  ts  it  material  to 
know;  for  a  possession  of  such  a  duration  as 
has  been  mentioned  was  sufficient  to  confer  a 
title  on  Pauline  Dalton  as  against  any  one 
not  a  party  to  the  ejectment  suit.  But  there 
were  some  other  considerations  to  be  adverted 
to  presently  on  this  point.  The  agreed  state- 
ment shows  that  all  of  the  children  of  Ar- 
change  were  of  age  in  1861;  but,  taking,  as 
they  did,  solely  under  the  will  of  their  grand- 
mother, RosaUe,  and  she  having  leased  the 
premises  on  the  1st  of  May,  1850.  for  the  term 
of  15  years,  to  Little,  of  course  his  lease 
would  not  expire  until  May  1, 1865,  and  the 
rights  of  Archange's  children  would  be  sub- 
ordinate to  tlie  lease.  Therefore  the  statute 
would  not  run  against  them,  though  of  age 
in  1861,  until  the  expiration  of  the  lease.  May 
1,  1865.  This  was  so  ruled  in  the  Sutton- 
C^eleggi  Case.  So  that  from  that  period 
on  to  some  time  in  1876  the  statute  would 
run  as  to  any  one  not  asserting  his  rights  to 
the  premises  during  that  period;  and  this 
was  the  attitude  of  John  B.  A.  McDowell, 
under  whom,  as  before  stated,  William  P. 
Hill  claims.  This  claim  must,  therefore,  be 
ruled  as  barred. 

The  position  is,  Indeed,  taken  by  counsel, 
that,  though  McDowell  was  not  a  participant 
in  the  ejectment  litigation,  yet  that  the  decis- 
ion therein  in  favor  of  Sutton  as  the  grantee 
of  the  other  heirs  of  Archange  McDowell  op- 
erated as  much  in  favor  of  the  heir  not  con- 
veying as  in  favor  of  those  who  did;  that, 
unless  all  were  barred,  none  were.  This  po- 
sition, however,  is  untenable.  In  Keeton's 
Heirs  v.  Keeton's  Adm'r,  20  Mo.  530,  it  waa 
recognized  that  one  or  more  parties  having 
interests  in  common  may  be  barred  while  the 
others  are  not,  though  it  was  also  ruled  that 
those  not  barred  could  not  unite  in  actions 
with  those  who  were.  Owing  to  a  change 
in  the  statute,  however,  ao  far  aa  concerns 
real  estate,  no  matter  how  many  parties  join 


In  an  action  of  ejectment,  some  may  recover 
and  others  not,  according  to  the  evidence  ad- 
duced. Some  may  be  barred  and  others  not. 
Rev.  St.  1879,  §  2249;  Miller  v.  Bledsoe,  61 
Mo.  96.  We  therefore  hold  that  J.  B.  A.  Mc- 
Dowell being  barred  by  the  statute.  Hill,  as 
to  the  2-4S,  was  barred  also,  and  that  In  con- 
sequence thereof  those  shares  accrued  to  the 
benefit  of  John  Dalton  and  those  claiming 
under  him,  in  whose  favor  the  statute  had 
run.  For  this  reason,  to  Abbie  Dodd  should 
also  have  been  awarded  the  shares  aforesaid, 
thus  giving  to  her  34-48  of  the  shares  in  con- 
troversy, 

A  single  point  remains  for  discussion.  It 
is  this:  The  lower  6onrt,  in  its  decree, 
charged  E.  C.  Dameron's  4-48  of  the  title  de- 
rived from  William  C.  Jamison  with  the 
amount  of  the  rents  collected  by  Jamison  on 
the  entire  property  between  1878  and  1884, 
and  appropriated  to  his  own  use,  on  the 
ground  that,  having  purchased  said  shares 
with  knowledge  of  such  conversion,  he  bought 
subject  to  such  charge,  which  the  court  by 
its  decree  would  enrorce.  This  portion  of 
the  decree  it  is  unnecessary  to  discuss,  be- 
cause Dameron  does  not  appeal;  but  it  was 
insisted  that  not  only  should  the  charge  al- 
ready mentioned  be  enforced  against  Dam- 
eron's interests,  but  that,  in  addition  thereto, 
such  shares  should  be  charged  with  taxes 
which  Jamison ,  having  the  rents  in  his  hands, 
should  have  paid,  but  failed  to  pay.  The 
trial  court  refused  to  sanction  this  claim,  and 
we  have  been  presented  with  no  reasons,  and 
cited  to  no  authorities,  showing  why  we 
should  sanction  it;  and  we  refuse  to  do  so. 
For  the  error  aforesaid  we  reverse  the  decree 
and  remand  the  cause,  with  directions  to  pro- 
ceed In  conformity  to  this  opinion.  All  con- 
cur but  Barclay,  J.,  not  sitting. 


Oaten  o.  Allkn. 

(Supreme  Court  of  Jftesourt.    March  23,  1890.) 

Wux— CoKSTBUonoN— FoaaioN  Wnx. 

1.  A  testator  devised  his  property  to  his  wife, 
providing,  however,  that  in  case  of  ner  remarry- 
ing, it  should  be  divided  among  his  children.  She 
was  empowered  to  act,  as  to  the  sale  of  his  prop- 
erty, "as  she  may  think  best  for  the  benefit  of  her- 
self and  my  children. "  Held,  that  the  will  gave 
her  power  to  convey  a  perfect  title  In  fee. 

a.  Rev.  Bt.  Mo.  1879,  M  8999, 8998,  providing  for 
the  filing  of  a  copy  of  a  will  under  wbioh  one 
claims  property  In  the  state,  apply  to  a  mil  pro- 
bated in  a  foreign  country  as  well  as  to  one  pro- 
bated in  another  state. 

Appeal  from  St.  Louis  circuit  court. 
Qist  Blair,  for  appellant.    Leonard  Wil- 
oox,  for  respondent. 

Black,  J.  Anthony  Gaven,  a  citizen  of 
Great  Britain,  residing  In  Ireland,  died  tes- 
tate in  September,  1880,  being  then  the 
owner  in  fee  of  the  parcel  of  real  estate  now 
in  question,  which  is  situate  in  the  city  of 
St.  Louis,  in  this  st<ite.  The  will  was  pro- 
bated  in  Ireland,  and  a  copy  thereof,  and  ol 
the  probate,  recorded  in  the  city  of  St.  Louis 
The  plaintifT  is  the  widow  of  the  testator 
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and  claims  the  property  by  the  will  of  her 
husband.  She  sold  it  to  the  defendant;  and 
this  is  a  suit  brought  by  Iier,  as  vendor,  for 
the  spec!  Re  performance  of  that  contract. 
The  case  is  here  by  appeal  from  the  judg- 
ment of  the  circuit  court  sustaining  a  de- 
murrer to  the  petition;  and  the  questions 
are  whether  by  the  will  the  plaintiff  has  a 
fee-simple,  absolute  title;  and,  if  not,  then 
whetlier  the  will  gives  her  power  to  convey  a 
perfect  title  in  fee. 

The  will,  omitting  formal  parts,  is  as  fol- 
lows: "I  devise  unto  my  dear  wife,  Ellen 
Gaven,  all  my  estate,  right,  title,  and  inter- 
est in  my  two  houses  and  farm  of  land  at 
present  occupied  by  me  under  lease  from  the 
Marquis  of  Sligo.  1  also  devise  unto  my 
said  wife,  Ellen  Gaven,  all  my  estate,  right, 
title,  and  interest  In  Calf  island  and  Derinish 
island,  •  •  •  county  of  Mayo.  I  also 
bequeath  unto  my  said  wife,  Ellen  Gaven,  all 
my  cattle,  horses,  sheep,  and  farming  imple- 
ments which  may  be  on  my  said  lands  at  the 
time  of  my  death.  And  my  will  is,  and  I  de- 
sire, that  if  my  said  wife,  Ellen  Gaven, 
should  happen  to  get  married  at  any  time 
after  my  death,  the  above-mentioned  proper- 
ty, or  any  money  or  property  hereafter  men- 
tioned, shall  be  divid^,  share  and  share  alike, 
between  all  or  any  of  my  children  then  liv- 
ing; and,  as  to  the  rest,  residue,  or  remain- 
der of  my  property,  whatsoever  or  whereso- 
ever the  same  may  be,  and  not  hereinbefore 
given  and  disposed  of,  after  payment  of 
my  just  debts,  funeral  expenses,  and  the  ex- 
pense of  providing  this,  my  will,  I  give  and 
bequeath  unto  my  said  wife,  Ellen  Gaven. 
And  I  do  hereby  constitute  and  appoint  my 
said  wife,  Ellen  Gaven,  and  my  dear  brother, 
Thomas  Gaven,  (at  present  in  the  United 
States  of  America,)  executrix  and  executor  to 
this,  my  will.  And  I  also  constitute  and 
appoint  my  said  wife  and  brother  guardians 
of  my  dear  children.  My  will  is,  and  I  do 
desire  and  hereby  direct,  that  my  said  wife, 
Ellen  Gaven,  shall  or  will  not  dispose  of  any 
of  my  aforementioned  fee-simple  and  lease- 
hold property  without  the  written  consent  to 
same  of  my  brother,  Thomas  Gaven,  so  long 
as  he  sarvives;  but  in  case  of  his  death, 
then  I  desire  that  my  said  wife  shall  act,  as 
to  the  sale  of  my  said  property,  as  she  thinks 
best  for  the  benefit  of'  herself  and  my  child- 
dren."  , 

1.  Th'e  danse  in  this  will  which  declares 
that,  if  the  wife  of  the  testator  should  hap- 
pen to  get  married,  then  the  above-mentioned 
property,  or  any  money  or  property  hereafter 
mentioned,  shall  be  divided  among  his  chil- 
dren, applies  alike  to  the  property  previously 
mentioned  and  of  that  covered  by  the  residu- 
ary clause.  Unless  this  is  so,  the  words  "or 
any  money  or  property  hereafter  mentioned" 
must  be  disregarded.  The  intention  of  the 
testator  is  too  plain  to  admit  of  any  question. 
The  plaintiff  acquired  the  property  now  in 
question  under  and  by  virtue  of  the  residu- 
ary clause,  and  she  holds  it  subject  to  tlie 
qualification  that   she    remains  immarried. 


She  has  a  fee  which  may  continue  for  ever. 
Still,  it  will  cease,  and  the  property  pass  to 
the  children,  upon  her  marriage.  In  short, 
she  has  a  base  or  qualified  fee,  and  no  more. 
2  Bl.  Comm.  110;  4  Kent.  Comm.  9. 

2.  With  this  result,  the  question  arises 
whether  the  plaintiff  has  the  power,  under 
the  will,  to  convey  a  title  freed  from  the 
qualification  attached  to  it  in  her  hands. 
The  testator  says:  "My  wUl  Is,  ami  I  do  de- 
sire and  hereby  direct,  that  my  said  wife, 
Ellen  Gaven,  shall  or  will  not  sell  or  dispose 
of  any  of  my  aforementioned  fee-simple  and 
leasehold  property  without  the  writton  con- 
sent to  same  of  my  brother,  Thomas  Gaven, 
so  long  as  he  survives;  but,  in  case  of  bis 
death,  then  I  desire  that, my  said  wife  shall 
act,  as  to  the  sale  of  my  said  property,  as 
she  thinks  best  for  the  benefit  of  herself  and 
my  children."  This  sentence  follows  the 
residuary  clause,  and  applies  to  the  devise 
made  by  that  clause  as  well  as  to  the  proper- 
ty previously  mentioned.  That  the  testator 
intended  to  confer  upon  his  wife  a  power  of 
sale  is  clear,  and  it  is  equally  clear  that  this 
power  extends  to  all  of  bis  leasehold  and  fee- 
simple  property.  There  is  room  for  saying 
that  it  extends  to  all  of  the  property  devised, 
and  that  the  consent  of  Tliomas  was  only  re- 
quired in  case  of  a  sale  of  the  fee-simple  or 
leasehold  property;  but  we  have  no  occasion 
to  discuss  that  question.  Thomas  is  dead,  so 
that  full  force  and  effect  must  be  given  to  the 
words:  "Then  I  desire  that  my  said  wife 
shall  act,  as  to  the  sale  of  my  said  property, 
as  she  thinks  best  for  the  benefit  of  herself 
and  my  children."  The  claim  of  the  de- 
fendant is  that  these  words  only  give  her  a 
right  to  sell  such  an  estate  as  she  possessed, 
but  it  is  our  opinion  the  claim  is  not  well 
founded.  In  Brant  v.  Iron  Co.,  93  U.  S. 
827,  the  testator  gave  to  his  wife  all  of  his 
property,  real  and  personal,  "to  have  and  to 
hold  during  her  life,  and  do  with  as  she  sees 
proper  before  her  death. "  It  was  ruled  that 
a  conveyance  made  by  the  wife  could  pass 
no  more  than  her  life-estate.  The  rule  as 
there  and  in  other  cases  stated  is  that  where 
a  power  of  disposal  accompanies  a  bequest  or 
devise  of  a  life-estate  the  power  Is  limited  to 
such  a  disposition  as  a  tenant  for  life  can 
make,  unless  there  are  words  clearly  indicat- 
ing that  a  larger  power  was  intended.  This 
statement  of  the  rule  shows  that  all  depends 
upon  the  intention  of  the  donor.  Kent  says: 
"  Jfo  formal  set  of  words  is  requisite  to  cre- 
ate or  reserve  a  power.  It  may  bo  created 
by  deed  or  will,  and  it  is  sufficient  that  the 
intention  is  clearly  declared.  The  creation, 
execution,  and  destruction  of  powers  all  de- 
pends on  the  substantial  intention  of  the 
parties;  and  they  are  construed  equitably  and 
liberally  in  furtherance  of  that  intention." 
4  Kent.  Comm.  319.  See,  also,  1  Sugd. 
Powers,  118;  Owen  v.  Switzer,  51  Mo.  328. 
Now,  it  is  to  be  observed  that  the  devisee  in 
this  case  has  more  than  a  life-estate.  She 
has  a  qualified  fee.  The  testator,  in  giving 
to  the  wife  a  power  of  sale,  bad  in  mind  th( 
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welfare  of  both  wife  and  children;  for  be 
says  she  shall  act,  as  to  the  sale  of  his  prop- 
erty, aa  she  thinks  best  for  thebenefitof  her- 
self and  thechiidren.  He  evidently  designed 
that,  if  she  found  it  best  to  sell,  then  she 
should  make  to  the  purchaser  a  perfect  and 
complete  title.  To  say  that  she  can  only 
convey  to  the  purchaser  a  qualiQed  fee  is,  in 
our  jadgment,  to  thwart  and  defeat  the  In- 
tentiuaof  the  testator.  The  common-sense 
reading  of  the  will  is  that  he  intended  to 
give  her  the  power  to  make  as  perfect  and 
complete  a  title  aa  he  had.  The  defendant 
has  no  grounds  for  saying  the  plaintiff  can- 
not make  him  a  perfect  title. 

8.  It  is  suggested  that  sections  3992  and 
3998  apply  only  to  wills  proved  up  in  one  of 
the  states  of  this  Union,  and  not  to  a  will 
probated  in  a  foreign  country;  but  we  are  of 
a  different  opinion.  On  this  petition,  we 
must  assume  that  there  has  been  a  compli- 
ance with  these  sections.  Until  there  has 
been  a  compliance  with  these  sections,  and 
the  will  proved  anew  in  this  state,  it  is  worth- 
less as  a  muniment  of  title  to  real  estate  lo- 
cated In  this  state.  Keith  v.  Keith,  97  Mo. 
224, 10  S.  W.  liep.  597.  The  judgment  is  re- 
versed, and  the  cause  remanded.  All  con- 
cur. 


Gbescent  Makuf'o  Co.  v.  N.  O.  Nblson 

Manuf'o  Co. 
(Supreme  Court  <if  UUtourU    Harcdi  28, 1890.) 

COHTK^OT— GAJrCBLLATION— DAJUSBS. 

1.  A  contract  for  tbe  manufaotare  of  barbed 
wire  by  plaintUt  for  defendant  which  provides 
that  "any  judicial  or  legal  interference  Bball  act 
as  a  cancellation  of  this  contract,  if  either  party  so 
desire, "  is  not  canceled  by  the  mere  fact  that  an 
action  was  brought  to  enjoin  defendant  from  sell- 
ing the  wire,  but  that  it  was  necessary  for  defend- 
ant to  give  notice  of  his  intention  to  cancel  it  on 
accoant  of  such  suit. 

2.  A  refusal  on  the  part  of  defendant  to  go  on 
with  the  contract  because  of  alleged  excessive  and 
deceptive  weights  would  not  be  an  exercise  of  the 
right  of  cancellation  reserved  in  the  contract. 

8.  Where  defendant  refused  to  go  on  with  the 
contract,  and  to  furnish  wire  to  be  manufactured 
as  provided  by  the  contract,  plaintiff's  measure  of 
damages  is  the  difference  between  the  contract 
price,  and  the  cost  of  manufacture  on  the  minimum 
amount  of  wire  defendant  agreed  to  furnish  during 
the  nnexpired  term  of  the  contract. 

4.  It  is  no  defense  to  plaintiff's  action  for 
breach  of  the  contract  that  he  might  have  made  a 
contract  with  another  party  on  equally  as  good 
terms. 

5.  Where  a  suit  is  based  on  two  causes  of  ac- 
tion, one  a  contract  to  manufacture  certain  articles, 
the  other  a  running  account,  the  insertion  in  the 
count  on  the  latter  of  certain  items  which  might 
have  l>een  included  in  the  count  on  the  contract  is 
not  ground  for  reversal,  even  if  properly  objected 
to,  as  it  cannot  prejudice  defendant. 

Appeal  from  St.  Louis  circuit  court;  W. 
H.  HoBNBB,  Judge. 

Taylor  <t  Pollard,  for  appellant.  Draffen 
(ft  Williams,  Fisher  d:  Bowell,  and  W.  B.  Hor- 
ner, for  respondent. 

Black,  J.  Plaintiff  and  defendant  are 
corporations  organized  under  tbe  laws  of  this 
state.     The  suit  is  in  two  causes  of  action. 


Tbe  Bist  seeks  to  recover  damages  for  a 
breach  of  the  following  contract:  "Decem- 
ber 27,  1883.  We  propose  to  manufacture 
for  Nelson  Manufacturing  Company  5,000 
pounds  of  barbed  wire  per  day,  commencing 
January  1st,  1884,  and  to  continue  to  March 
Ist,  1884;  and  from  March  1,  1884,  to  Jan- 
uary 1,  1885,  10,000  to  15,000  pounds  per 
day, — all  at  fifty  cents  per  one  hundred 
pounds, — we  to  furnish  all  material,  except 
wire  and  reels,  which  they  are  to  furnish,  de- 
livered at  our  factory.  We  agree  to  sell  to 
no  other  St.  Louis  dealers  or  manufacturers. 
Any  judicial  or  legal  interference  shall  act  as 
a  cancellation  of  this  contract,  if  either  party 
so  desire.  We  agree  to  return  in  barbed 
fence  wire  an  amount  equal  to  the  number  of 
pounds  plain  or  galvanized  wire  supplied  us. 
Tare  each  reel  to  be  five  pounds.     Cbe»- 

CENT  MANUFACTURraa  COMPANY.     HoKAOB 

Stone,  Manager.  Accepted.  N.  O.  Nelson 
MANTJFAOTtTBiNO  Co.  By  J.  B.  Casb,  Sec- 
retary. " 

The  breach  alleged  is  that  defendant  re- 
fused to  furnish  the  plaintiff  with  wire  from 
and  after  the  11th  July,  1884,  and  thereafter 
refused  to  comply  with  the  terms  of  the  con- 
tract. The  second  cause  of  action  is  for  a 
balancedue  on  a  running  account.  The  an- 
swer, besides  a  general  denial,  sets  up  three 
separate  defenses  and  a  counter-claim;  but, 
as  the  case  is  presented  here,  it  will  only  be 
necessary  to  notice  the  third  defense.  In 
tliat  the  defendant  sets  out  that  part  of  the 
contract  which  provides  that  any  judicial  or 
legal  iuterference  shall  act  as  a  cancellation, 
if  eitlior  party  so  desires,  and  states  that  in 
tilt;  latter  part  of  May,  1884,  suit  was  insti- 
tut'Hl  in  the  circuit  court  of  the  United  Stales 
for  the  eastern  district  of  Missouri  by  tbe 
Wiiflliburn  &  Moen  Manufacturing  Company 
an<l  others  against  the  defendant,  to  restrain 
it  from  selling  barbed  wire;  the  bill  alleging 
an  lulringement  of  certain  letters  patent,  and 
that  the  suit  was  such  a  legal  interference  as 
justified  the  cancellation  of  said  contract; 
and  defendant  determined  to  cancel  the  same 
as  soon  as  the  wire  it  then  bad  on  hand  was 
disposed  of,  and  so  notified  the  plaintiff. 
These  matters  were  put  in  issue  by  the  reply. 
The  case  was  tried  befoie  a  referee,  who 
found  for  the  plaintiff  on  lx>lh  causes  of  ac- 
tion, and  assessed  the  damages  on  the  first  at 
1(4,056.30,  which  amount  was  reduced  by  a 
remittitur  to  83,739.36,  and  on  the  second  in 
the  sum  of  $352.75,  adding  interest  to  the 
last-named  amount.  Tbe  other  facts  in  the 
case  will  be  stated  in  connection  with  tbe 
questions  to  which  they  relate. 

1.  The  second  cause  of  action  is,  as  we 
have  said,  based  upon  a  running  account, 
with  items  on  l)oth  sides.  From  the  exhibit 
filed  therewith,  many  of  the  items  appear  to 
be  for  spools  of  wire  at  50  cents  per  100 
pounds,  and  other  items  are  for  cartage,  and 
for  money  laid  out  in  the  purchase  of  reels 
and  plain  wire.  On  the  hearing  before  the 
referee,  it  was  admitted  that  the  items  for 
spools  of  wire  were  for  barbing  wire  under 
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the  terms  of  the  contract,  and  thereupon  the 
defendant  asked  the  referee  to  exclude  all  the 
evidence  relating  to  these  items,  because  the 
petition  did  not  state  a  cause  of  action  for 
work  and  labor  done.  The  point  is  now 
made  that  the  plaintiff  bad  no  right  to  split 
up  its  cause  of  action  into  two  counts,  and 
that  the  referee  erred  in  not  requiring  defend- 
ant to  elect  upon  which  cause  of  action  it 
would  proceed  to  trial.  We  are  unable  to  see 
how  any  such  a  question  is  before  us  on  this 
record.  The  objection  made  before  the  referee 
does  not  even  suggest  the  proposition  that 
plaintiff  bad  improperly  split  up  its  cause  of 
action,  and  the  referee  does  not  appear  to 
have  ever  passed  upon,  and  to  have  been 
asked  to  pass  upon,  any  such  a  question.  B»- 
Bides  this,  the  objection  actually  made  before 
the  referee  was  obviated  by  an  amendment 
of  the  petition  by  interlineation.  There  were 
items  in  the  second  cause  of  action  which 
could  not  have  been  recovered  by  declaring 
on  the  contract,  because  they  do  not  come 
within  its  provisions,  but  are  for  money  laid 
out  and  expended  by  plaintiff  at  the  request 
of  defendant.  The  plaintiff  could  not,  there* 
fore,  have  been  required  to  elect  as  to  which 
cause  of  action  it  would  proceed  to  trial. 
These  items  for  barbing  wire,  and  possibly 
some  of  the  other  items  of  the  account,  might 
have  been  included  in  the  count  based  upon 
the  written  contract;  but  we  are  unable  to  see 
that  defendant  was  in  the  least  prejudiced 
by  including  them  in  the  cause  of  action 
based  on  the  running  account,  and,  if  a  timely 
and  proper  objection  had  been  made  and  over- 
ruled, it  would  be  no  ground  for  reversal. 

2.  The  suit  of  the  Washburn  &  Moen  Man- 
ufacturing Company,  to  restrain  defendant 
from  selling  barbed  wire  because  of  certain 
letters  patent,  was  commenced  on  the  19th 
May,  1884.  Though  the  bill  prayed  for  in- 
junctive relief,  no  temporary  injunction  was 
issued,  and  what  the  flnal  decree  whs,  if  any 
was  ever  entered,  does  not  appear  from  the 
record  before  us.  The  referee's  conclusions 
are  that  the  institution  of  that  suit  justified 
the  defendant  in  canceling  the  contract,  but 
that  it  was  necessary  for  defendant  to  give 
plaintiff  notice  of  such  intention  and  deter- 
mination; and  he  finds  the  fact  to  be  that  de- 
fendant gave  no  such  notice,  and  he  finds 
that  defendant  waived  this  provision  of  the 
contract  by  failing  to  give  prompt  notice,  and 
by  continuing  to  furnish  plain  wire,  and  re- 
ceiving and  selling  barbed  wire  after  the  suit 
had  been  commenced.  The  defendant  insists 
tliat  these  conclusions  of  law  are  erroneous, 
and  that  the  iindings  of  the  facts  are  not  sup- 
ported by  the  evidence. 

The  evidence  shows  that  defendant  did  not 
furnish  plaintiff  any  plain  wire  after  the  18th 
June,  1884,  and  the  last  item  for  barbed  wire 
turned  over  by  the  plaintiff  to  the  defendant 
is  42  spools  on  the  28th  June  of  that  year. 
The  proof,  however,  shows  that,  after  the 
commencement  of  the  patent  injunction  suit 
in  May,  the  defendant  turned  over  to  plain- 
tifl  115,000  pounds  of  clear  wire,  and  plain- 


tiff barbed  and  turned  over  to  defendant 
about  800.000  pounds.  The  evidence  for  tite 
plaintiff  shows  that  in  June,  1884,  Mr. 
Chase,  the  defendant's  secretary,  told  an  of- 
ficer of  the  plaintiff  that  the  patent  suit  was 
taking  up  his  time,  but  that  it  amounted  to 
nothing.  It  appears  that  as  early  as  May  of 
that  year  Mr.  Chase,  for  defendant,  demand- 
ed of  plaintiff  large  deductions  from  accounts 
rendered,  because  of  alleged  excesses  in 
weight  of  the  reels  over  the  tare  agreed  up- 
on, and  for  excessive  weight  of  barbed  wire. 
The  plaintiff  refused  to  make  the  demanded 
allowances,  and  the  oQlcers  of  the  plaintiff  say 
that  it  was  because  they  refused  to  make 
these  allowances  that  the  defendant  refused 
to  furnish  any  mure  wire.  This  alleged  de- 
ception in  the  weight  of  the  reels  is  set  up  in 
defendant's  answer  as  a  justification  for  re- 
fusing to  go  on  with  the  contract,  and  the  al- 
leged excessive  charges,  amounting  to  alwut 
$2,000,  are  set  up  in  the  counter-claim, 
which  issues  were  found  against  the  defend- 
ant by  the  referee.  In  May,  1884,  a  corpo- 
ration known  as  the  "American  Barbed-Wire 
Company"  was  organized,  for  the  purpose  of 
barbing  wire.  The  incorporators  wera  the 
employes  of  the  defendant  corporation,  and 
another  person  wlio  had  no  means.  The  cash- 
capital  of  $5,000  was  furnished  by  Mr.  Nel- 
son, the  president  of  defendant,  and  he  leased' 
in  his  own  name  the  building  in  which  the- 
work  of  the  new  corporation  was  carried  on, 
though  the  new  corporation  paid  the  rent. 
The  president  of  the  new  company  continued 
in  the  services  of  the  defendant,  and  trans- 
acted much  of  the  business  of  the  new  cor- 
poration at  the  defendant's  office.  This  new 
company  commenced  and  continued  to  barb 
wire  for  defendant.  In  short,  the  business 
which  the  plaintiff  had  been  doing  for  the 
defendant  was  turned  over  to  the  new  com- 
pany. 

We  shall,  with  the  referee,  assume  that  the 
patent  suits  (for  there  was  one  against  the 
plaintiff)  furnished  a  sufBcient  ground  for 
canceling  the  contract  on  that  clause,  which 
says:  "Any  judicial  or  legal  interference 
shall  act  as  cancellation  of  this  contract,  if 
either  party  so  desires."  The  plaintiff  and 
the  defendant  knew  that  their  right  to  manu- 
facture and  sell  this  barbed  wire  was  ques- 
tioned, and  hence  the  above  stipulation.  It 
gives  either  party  an  option  to  terminate  the 
contract,  but  to  say  that  either  party  could 
exercise  that  right  by  some  uncommunicated 
determination  is  manifestly  unjust,  and  is 
not  the  true  meaning  of  the  contract.  To 
terminate  the  contract  on  that  ground  it  was 
necessary  for  the  party  intending  so  to  do  to 
give  the  other  party  clear  and  unequivocal  no- 
tice. If  there  is  any  evidence  in  the  record 
tending  to  show  such  notice,  it  is  not  point- 
ed out  in  the  abstracts.  We  agree  with  the 
referee  that  no  such  notice  was  ever  given. 

But  it  is  argued  that  plaintiff  had  notice  of 
defendant's  refusal  to  go  on  with  the  con- 
tract. The  evidence  shows  clearly  and  be- 
yond all  doubt  that  the  refusal  to  go  on  with. 
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the  contract  was  by  defendant  placed  on  tbe 
ground  of  alleged  deceptive  and  excessive 
weights,  and  on  no  other  ground.  But  we 
cannot  refrain  from  coming  to  the  conclusion 
from  the  evidence,  tbe  substance  of  whit-h 
has  been  given,  that  the  real  reason  was  that 
defendant  concluded  to  barb  its  own  wire, 
and  that  the  new  corporation  was  created  for 
that  purpose.  The  facts  stand  out  too  boldly 
to  admit  of  fair  contradiction.  But  a  refus- 
al to  go  on  with  the  contract,  for  either  or 
both  of  these  reasons,  was  not  an  exercise  of 
any  right  of  cancellation  reserved  in  the  con- 
tract. The  defendant  never  availed  itself  of 
that  right  by  giving  notice.  There  was  no 
cancellation  of  the  contract.  The  result 
reached  by  the  referee  on  this  branch  of  the 
case  is  right,  without  regard  to  any  question 
of  waiver. 

3.  The  evidence  shows  and  the  referee 
found  that  plaintiff  was  at  all  times  ready, 
able,  and  willing  to  execute  the  contract. 
The  defendant  having  refused  to  furnish  any 
more  wire,  the  plaintiff's  mill  closed  in  July, 
but  resumed  work  in  September.  Tbe  de- 
fendant offered  evidence,  in  mitigation  of 
damages,  tending  to  show  that  plaintiff  could 
have  made  other  engagements  for  barbing 
wire  for  at  least  part  of  the  unexpired  time  of 
the  oontract  at  the  same  prices  which  tbe  de- 
fendant agreed  to  pay;  but  the  referee,  in  the 
end.  excluded  the  evidence.  The  referee 
took  the  lowest  amount  of  wire  specified  in 
the  contract  to  be  furnished  daily,  and  de- 
ducted the  cost  of  barbing  the  same  from  the 
contract  price,  and  allowed  the  difference  for 
the  unexpired  time  as  damages  on  the  first 
count,  and  in  this  it  is  insisted  he  erred.  In 
the  recent  case  of  Lumber  Co.  v.  Warner,  98 
Mo.  S74,  6  S.  W.  Rep.  210,  we  had  occasion 
to  consider  a  like  question.  In  that  case  the 
plaintiff  agreed  to  furnish  the  timber,  and 
saw  and  deliver  to  defendant  at  a  specified 
place  a  quantity  of  lumber  of  a  particular 
character,  for  named  prices.  The  defendant 
refused  to  complete  the  contract,  after  it  had 
been  partly  executed;  and,  as  to  lumber  not 
yet  sawed,  we  held  the  measure  of  damages 
was  tbe  difference  between  the  contract  price 
and  the  cost  of  furnishing  tbe  logs,  manu- 
facturing the  lumber,  and  delivering  it  at  the 
designated  place, — thus  allowing  the  plain- 
tiff to  recover  for  any  profits  it  might  have 
mado  had  tbe  contract  been  fully  performed 
on  both  sides.  The  only  substantial  differ- 
ence between  this  case  and  that  one  is  that 
here  the  plaintiff  was  to  manufacture  fur- 
nished plain  wire  into  barbed  wire,  and  there 
plaintiff  furnished  all  of  the  material.  This 
difference  does  not  affect  the  measure  of  dam- 
ages. Tbe  present  case  is  like  that  of  U.  S.  v. 
■Speed,  8  Wall.  78,  where  the  United  States 
agreed  to  furnish  the  hogs,  and  Speed  agreed 
to  slaughter  them,  and  the  same  rule  was  ap- 
plied. The  difference  between  the  contract 
price  and  the  cost  to  plaintiff  of  doing  the 
work  is  the  true  measure  of  damages  in  this 
and  like  cases.  Devlin  v.  Mayor,  63  N.  Y. 
25;  Hinckley  v.  Steel  Co.,  121  U.  S.  272,  7 


Sup.  Ot.  Rep.  875;  Nllson  v.  Morse,  52  Wis. 
254,  9  N.  W.  Hep.  1.  Where  a  servant  Is 
wrongfully  discharged  during  bis  term,  and 
lays  his  damages  at  tbe  contract  wagfes  for 
the  balance  of  the  term.  It  is  generally  held 
that  evidence  may  be  introduced  in  mitiga- 
tion of  damages  of  what  he  might  have  earned 
in  the  interim  by  using  reasonable  efforts  to 
procure  other  employment.  So,  in  general, 
where  a  party  has  been  injured  or  damaged  by 
a  breach  of  a  contract,  he  should  do  wliat- 
ever  he  can  to  lessen  the  injury.  Many 
cases  asserting  these  principles  of  law  are 
cited  by  the  defendant,  but  they  have  no  ap- 
plication to  the  case  in  hand.  The  plaintiff 
owned  its  factory,  and  the  machinery  and 
the  contract  constituted  no  such  relation  as 
that  of  muster  and  servant.  It  had  the  right 
to  make  as  few  or  as  many  other  contracts  as 
it  saw  fit  while  executing  tbe  contract  with 
defendant,  and  it  is  entitled  to  the  profits 
which  it  might  have  made  on  this  particular 
contract.  The  evidence  offered  in  mitiga- 
tion of  damages  was  properly  excluded.  We 
see  no  reason  for  disturbing  the  judgment  in 
this  ease,  and  it  is  therefore  affirmed. 


Bakolat,  J.,  not   sitting, 
judges  concur. 


The   other 


State  ex  rel.  Trammel.  Collector,  etc..  e. 

Hannibal  &  St.  J.  R.  Co. 
(Supreme  Court  of  MiMowi,    June  10,  1889.  > 

TaZATIOS — ^EUXKPTION — R^JLKOiLl}  COMP^NIBS. 

1.  Acts  Mo.  1847,  p.  157,  elves  to  defendant 
company  all  the  privileges  ana  immunities  which 
were  granted  to  the  Louisiana  &  Columbia  Rail- 
road Company  by  Acta  1886-87,  p.  852,  whioh  pro- 
vide, {7iter  alio,  that  "the  stock  of  said  company 
shall  be  exempt  from  all  state  and  county  taxes. 
Act  Sept.  20, 1853,  grsntincr  lands  to  defendant,  and 
accepted  by  it,  provides  that  it  shall  "pay  into  tbe 
treasury  of  the  state  a  sum  of  money  equal  to  the 
amount  ot  state  tax  on  other  real  and  personal 
property  of  like  value  for  that  year,  upon  the  act- 
ual value  of  the  road-bed  •  •  *  and  other  prop- 
erty of  said  company, "  etc.  Held,  that  this  act  w 
no  way  affects  defendant's  charter  exemption  from 
taxation  for  county  purposes. 

8.  A  tax  levied  to  pay  the  bonds  of  the  county, 
given  by  it  for  stock  in  a  railroad  company,  is  a 
countv  tax :  and  this,  though  the  bonds  can  only 
be  pafd  out  of  the  tax  levied  for  that  special  pur- 
pose. 

8.  Though  Act  Ma  March  38,  1808,  known  as 
the  "Township  Aid  Act,"  has  by  this  court  been 
held  to  be  unconstitutional,  yet,  as  the  federal 
courts  uphold  the  act,  bonds  issned  under  it  are 
proper  subjects  of  compromise,  and  a  tax  levied 
to  pay  such  compromise  bonds  issned  nnder  3  Bav. 
St  Mo.  1879,  p.  848,  is  valid. 

4.  A  local  tax  levied  only  on  property  within 
the  limits  of  a  particular  township  to  pay  township 
funding  bonds  is  not  a  "county  tax, "  within  the 
meaning  of  defendant's  charter,  (Acts  Ma  1847, 
p.  157,)  which  exempts  it  "from  state  and  county 

6.'  Under  Bev.  St.  Mo.  1879,  |f  8871, 8878,  which 

make  it  the  duty  of  the  state  board  ot  equalisation, 
after  assessing  a  railroad  in  its  entire  length,  to 
apportion  the  aggregate  value  to  each  county  ac- 
cording to  the  ratio  which  the  number  of  miles  in 
eaob  county  bears  to  the  whole  number  of  miles  in 
the  state,  an  assessment  of  a  railroad  by  a  county 
court  for  state,  county,  township,  and  school  taxes 
need  not  describe  the  property  other  than  as  so 
many  miles  of  road  of  a  given  value;  and  a  peti- 
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tlon,  In  a  suit  to  recover  these  delinquent  taxes, 
which  sets  forth  the  number  of  miles  of  road 
owned  by  defendant  in  a  designated  county,  is  suf- 
ficient, as  it  need  not  be  more  specific  than  the  as- 
sessment, though  the  form  for  a  petition  prescribed 
by  section  6888  contemplates  a  description  of  the 
road. 

6.  Neither  need  the  petition  state  the  number 
of  miles  of  road  owned  by  defendant  in  a  desig- 
nated township,  where  it  states  the  amount  of  the 
r^lroad  tax  levied  against  defendant  in  that  town- 
ship; nor,  so  far  as  the  validity  of  the  township 
tax  is  concerned,  is  it  a  matter  of  any  importance 
whether  or  not  the  county  had  adopted  township 
organization. 

7.  An  order  of  the  county  court  levying  town- 
ship taxes  for  prior  years,  which  recites  that  spe- 
cial taxes  to  pay  the  bonds  of  a  designated  town- 
ship had  been  omitted  for  those  years,  and  which 
then  orders  the  clerk  of  the  county  oourt  to  extend 
the  taxes  on  defendant's  property  in  said  township 
at  a  certain  rate,  "said  rate  being  the  same  as  ex- 
tended upon  other  property  in  said  township  for 
said  years,"  is  a  sufficient  levy  of  the  tax,  as  well 
as  prima  fade  evidence  both  that  the  taxes  for 
the  designated  years  had  been  omitted,  and  that 
the  rate  tor  those  years  was  the  same  as  that  lev- 
ied on  defendant's  property. 

8.  Where  the  county  court  opens  a  regular 
Mrm,  and  adjourns  from  day  to  day,  or  for  a  num- 
ber of  days,  the  adjournments  are  a  part  of  the 
regular  term,  within  the  meaning  of  Rev.  St.  Mo. 
1879,  §  6879,  which  provides  that  taxes  against 
railroad  property  are  to  be  levied  "at  a  regular 
term  of  said  court,  it  in  session  at  the  time. " 

9.  A  levy  of  a  tax  by  the  county  court  to  pay 
township  funding  bonds  gives  rise  to  a  presump- 
tion that  a  preliminary  order  had  been  previously 
obtained  from  the  circuit  court  directing  the  coun- 
ty oourt  to  levy  the  twc,  as  provided  by  Rev.  St 
1879,  i  6799. 

On  motion  for  rehearing.  Former  opin- 
ion. 11  S.  W.  Hep.  746. 

Strong  A  Momiman,  tor  appellant.  B.  R. 
Dysart,  John  F.  Mitchell,  and  Sears  & 
ffuthrie,  for  respondent. 

Black.  .T.  This  is  a  suit  bj  the  collector 
of  Miicon  county,  in  the  name  of  the  state, 
to  recover  .state,  county,  school,  manlcipal, 
and  township  taxes  for  varioas  years.  The 
defendant  made  a  tender  of  the  amount  it 
believed  to  be  due  for  state,  school,  and  city 
and  town  taxes,  which  was  accepted  as  to  the 
school  taxes;  and  the  court  found  the  amount 
tendered  for  state,  city,  and  town  taxes  to  be 
the  amount  due.  -The  tender  was  deposited 
with  the  clerk  of  the  circuit  court.  The 
plaintiff  impliedly  conceded  ttiat  the  judg- 
ment is  erroneous  in  so  far  as  he  recoTer«l 
what  are  called  "Missouri  &  Mississippi  Bail- 
road  Taxes"  for  tl)e  years  1868,  '69,  and  '70; 
so  that  the  taxes  still  in  dispute  are  taxes  of 
the  last-named  description  for  the  years  1871, 
'72,  77.  '78,  '79,  '80,  '82,  '83,  '84.  and  '85, 
amounting  to  about  $3,000;  and  what  are 
called  "Omaha  liailroad  Taxes,"  levied  in 
Hudson  township,  for  the  years  1882  to  1885, 
both  inclusive,  amounting  to  $680.  These 
taxes  were  all  levied  on  the  assessed  value  of 
the  defendant's  property,  as  made  out  and 
certified  to  the  county  court  by  the  state 
board  of  assessment  and  equalization  of  rail- 
road property.  Tlie  following  admissions 
were  made  on  the  trial  of  this  Citse:  That  the 
Missouri  &  Mississippi  Kailroad  tax,  men- 
tioned in  the  petition,  was  a  tax  levied  for 


the  purpose  of  paying  the  interest  and  prfn- 
cipal  of  certain  bonds  Issued  by  the  county 
oourt  of  Macon  county.  That  said  county, 
in  the  year  1867,  subscribed  for  175  sharej  of 
the  capital  stock  of  the  Missouri  ft  Missis- 
sippi Bailroad  Company,  and  in  1870  said 
court  again  subscribed  for  175  shares  of  the 
capital  stock  of  said  company;  and  that  said 
bonds  were  issued  by  said  county  in  order  to 
pay  for  the  stock  of  said  company  issued  by 
said  county;  and  that  said  county  liecame  a 
stockholder  in  said  company,  and  took  part 
In  tlie  meetings  and  deliberations  of  the 
shareholders  as  such.  Tl)at  the  tax  described 
in  the  petition  as  the  "Omaha  Railroad  Tax." 
assessed  and  levied  in  Hudson  township,  was 
a  tax  for  the  purpose  of  paying  tlie  principal 
and  interest  on  bonds  of  said  county  issued 
by  the  county  court,  in  pursuance  of  an  act 
approved  March  23,  1868.  That  under  said 
act  the  county  court  bad  been  petitioned  by 
the  tax-payers  to  order  an  election  in  relation 
to  subscribing  for  the  stock  of  the  St.  Louis 
&  Omaha  Air  Line  Bailroad,  a  corporation 
organized  under  the  general  laws  of  this 
state.  That  an  election  had  been  held,  and 
the  county  court  had  subscribed  $40,000  of 
bonds  in  the  name  of  Hudson  township. 
That  the  bonds  which  the  tax  is  levied  to 
pay  are  funding  bonds  to  take  up  the  above- 
named  bonds;  said  funding  bonds  being  is- 
sued under  the  general  statutes  of  this  state. 
1.  It  is  deemed  best  to  notice  here  some 
preliminary  questions.  The  defendant  in- 
sists that  the  circuit  court  should  have  sus- 
tained its  objection  to  the  introduction  of  any 
evidence,  because  the  petition  is  defective,  in 
this:  that  it  gives  no  sufficient  description  of 
the  defendant's  property;  and  in  this:  that  it 
is  not  stated  that  Macon  county  had  adopted 
township  organization,  or  that  there  was 
such  a  township  as  Hudson  township.  There 
are  four  counts  in  the  petition,  but  it  will  be 
sufficient  to  notice  the  first.  It  is  alleged 
that  defendant  was  the  owner  of  "thirty-one 
and  15-100  miles  of  railroad  bed.  including 
side  tracks,  buildings,  and  other  property  in 
said  Macon  county  of  the  total  value."  etc.; 
"  that  there  were  legally  assessed  and  levied 
against  said  property  for  1884,  for  state, 
school,  municipal,  and  other  purposes,  the 
aggregate  sum  of  $3,485.97 ;  that  the  taxes 
so  assessed  and  levied  thereon  are  now  due 
and  unpaid,  *  *  *  for  Omaha  Railroad 
taxes,  levied  and  assessed  in  Hudson  town- 
ship, in  said  Macon  county,  the  sum  of 
$161.32,"  etc  Section  6889,  Bev.  St.  1879, 
gives  a  form  of  petitions  in  these  tax-suits, 
and  the  form  contemplates  a  description  of 
the  taxed  property.  But,  in  determining 
wliat  will  be  a  sufficient  description,  we  must 
look  to  other  sections  of  the  same  law.  It  is 
made  the  duty  of  the  state  board  of  equaliza- 
tion to  assess  the  railroad  in  its  entire  length, 
including  branches,  double  and  side  tracks, 
depots,  water-tanks,  turn-tables,  engines,  and 
cars,  and  to  apportion  the  aggregate  value  to 
each  county,  township,  city,  or  incorporated 
town  according  to  the  ratio  which  the  num. 
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ber  of  miles  In  such  coantj,  township,  city, 
or  incorporated  town  bears  to  the  whole 
length  of  the  road  in  this  state.'  It  is  appar- 
ent that  the  iissesBinent  in  each  county  must 
be  according  to  the  apportioned  mileage;  and 
the  law  contemplates  that  the  property  which 
comes  within  the  jurisdiction  of  the  state 
board  of  equalization  will  be  assessed  by  des- 
ignating the  number  of  miles  of  road  in  each 
county,  township,  and  municipal  corporation. 
The  assessment  need  not,  therefore,  describe 
the  property  otherwise  than  as  so  many  miles, 
of  a  given  value,  with  the  proper  proportion 
of  the  value  of  the  rolling  stock  added.  The 
petition  need  be  no  more  speciflc  than  the  as- 
sessment; and  it  follows  that  the  description 
of  the  property  given  in  the  petition  in  this 
case  is  suiilcient,  for  it  sets  out  the  number 
of  miles  of  road  In  Macon  county,  with  the 
assessed  value  of  road  and  rolling  stock.  It 
is  true  that  the  number  of  miles  in  Hud- 
son township  is  not  stated  in  the  petition, 
though  it  is  in  the  assessment;  nor  does  the 
statutory  form  of  the  petition  require  such  a 
statement.  The  petition  does  state  the 
amount  of  the  railroad  tax  levied  in  Hudson 
township  on  defendant's  property;  and  that 
is  sufficient.  So  far  as  the  validity  of  this 
township  bond  tax  is  concerned,  it  is  a  mat- 
ter of  no  importance  whether  Macon  county 
had  or  had  not  adopted  township  organiza- 
tion. 

2.  On  l>ehalf  of  the  defendant,  it  is  next 
Insisted  that  the  judgment  of  the  circuit  court 
is  erroneous  in  so  far  as  defendant  is  charged 
witli  Missouri  &  Mississippi  Railroad  taxes, 
because  they  are  county  taxes ;  and  that  the 
defendant  is,  by  its  charter,  exempt  from  the 
payment  of  all  county  taxes.  The  plaintiff  in- 
sists that  thfse  are  not  county  taxes,  wltliin 
the  meaning  of  the  exemption  clause  of  the 
defendant's  charter;  and,  if  it  may  be  called 
a  "county  tax,"  still  the  legislature  had  the 
power  to  levy  such  a  tax  on  the  defendant's 
property,  and  that  it  exercised  that  power  in 
passing  article  8,  c.  145,  Bev.  St.  1879.  The 
act  incorporating  the  Hannibal  &  St.  Joseph 
Bailroad  Company  gave  to  it  all  the  privi- 
leges, rights,  and  immunities  which  were 
granted  to  the  Louisiana  &  Columbia  Railroad 
Company.  Acts  1846-47,  p.  157,  §  4.  The 
twenty-fourth  section  of  the  act  incorporat- 
ing the  last-named  company  provides:  "And 
the  stuck  of  said  company  shall  be  exempt 
from  state  and  county  taxes."  Acts  1836- 
37,  p.  252.  The  act  of  September  20,  1852. 
granting  lands  to  the  defendant,  which  were 
Teceived  by  the  state  under  an  act  of  congress 
to  aid  in  the  construction  of  certain  railroads, 
provides  that  the  defendant  shall  each  year 
"pay  into  the  treasury  of  the  state  a  sum  of 
money  equal  to  the  amount  of  the  state  tax 
on  other  real  and  personal  property  of  like 
value,  for  that  year,  upon  the  actual  value  of 
the  road-bed  •  •  •  and  other  property 
of  said  company,  which  shall  be  as  a  consid- 
eration to  the  state  for  the  execution  of  the 

•Bev.  St.  Mo.  1879,  SS  6871, 6878. 


trust  reposed  in  the  state  by  an  act  of  con- 
gress," etc.  This  act  of  1852,  which  was 
accepted  by  the  defendant,  modified  the  char- 
ter exemption  so  that  the  defendant  thereaft- 
er became  liable  for  taxes  for  state  purposes, 
the  same  as  like  corporations  organized  un- 
der the  general  law.  State  t.  Railroad  Co., 
60  Mo.  143.  But  it  has  been  constantly  ruled 
by  this  court  that  the  property  of  the  com- 
pany could  not  l>e  taxed  for  county  purposes, 
because  the  act  of  1852  in  no  way  affected 
the  charter  exemption  as  to  such  taxes.  Rail- 
road Co.  V.  IShiicklett,  30  Mo.  550;  State  v. 
Railroad  Co.,  37  Mo.  266;  Livingston  Co.  v. 
Bailroad  Co.,  60  Mo.  516.  Some  language 
used  in  the  earlier  of  these  cases  has  led  to 
the  argument  in  this  case  that  the  former 
statutes  were  not  broad  and  comprehensive 
enough  to  include  the  property  of  defendant 
in  the  subject  of  county  taxation,  and  that 
the  judgments  in  those  former  cases  should 
be  regarded  as  standi  ng  on  that  ground.  The 
case  last  cited  was  a  suit  to  recover  a  county 
tax  and  a  school  tax  levied  and  assessed  un- 
der the  act  of  March  10, 1871,  (Acts  1871,  p. 
56.)  The  first  section  of  that  act  is  as  broad 
and  comprehensive  as  language  could  make 
it.  It  is  as  broad  and  comprehensive  as  ar- 
ticle 8,  c.  145,  Rev.  St.  1879,  upon  which  the 
plaintiff  relies.  This  court  then,  speaking  of 
the  county  tax  there  in  suit,  said  the  exemp- 
tion of  the  road  from  county  taxes  had  never 
l>een  rescinded  by  the  act  of  the  parties,  and 
that  the  demurrer  to  so  much  of  the  petition 
as  claimed  a  recovery  for  county  taxes  was 
properly  sustained.  It  cannot  be,  and  we  be- 
lieve is  not,  claimed  that  the  legislature  or 
any  constitutional  convention  could  repeal 
the  exemption  without  the  defendant's  con- 
sent. If  there  has  been  any  act  on  tlie  part 
of  the  defendant,  such  as  a  sale  or  consolida- 
tion, that  can  have  the  effect  of  depriving 
the  defendant  of  its  charter  exemption  from 
the  payment  of  county  taxes,  that  act  is  not 
made  to  appear  by  this  record.  There  is 
nothing  left  for  the  court  to  do  but  to  say  the 
defendant  is  not  liable  for  county  taxes. 

But  the  plaintiff  says  these  Missouri  & 
Mississippi  Railroad  taxes  are  not  county 
taxes,  within  the  meaning  of  the  defendant's 
cliarter  exemption.  The  county  became  a 
stockholder  in  that  railroad  company,  and  the 
bonds  of  the  county  were  issued  to  pay  for 
the  stock.  No  other  subcUvision  of  tlie  state 
is  under  any  obligation  to  pay  the  debt  thus 
incurred;  and,  if  the  tax  levied  to  pay  them 
is  not  a  county  tax,  then  it  is  difficult  to  say 
what  kind  of  a  tax  it  is,  when  we  are  speak- 
ing of  state,  county,  and  other  taxes.  Coun- 
ty taxes  are  mentioned  in  the  defendant's 
charter  as  a  class;  and  the  defendant  is  ex- 
empt from  the  payment  of  taxes  which  come 
within  that  class.  It  is  true,  the  thirteenth 
section  of  the  charter  of  the  Missouri  &  Mis- 
sissippi Railroad  Company,  and  under  which 
the  l>ond8  were  issued,  provides  for  a  tax  of 
one-twentieth  of  1  per  cent,  to  pay  them ;  but 
the  tax  is  one  levied  on  all  the  property  in 
the  county  not  exempt  from  taxation,  and  is 
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still  a  county  tax,  and  cannot  be  otherwise 
designated,  when  speaking  of  county  taxes 
as  a  class.  The  plaintiff  places  much  stress 
upon  a  remark  made  in  Livingston  Co.  v. 
Railroad  Co.,  60  Mo.  519,  where  it  is  said: 
"In  regard  to  school  taxes,  they  may  be  con- 
sidered as  originating  since  the  charter;  and 
therefore  nothing  was  said  in  it  concerning 
them.  Like  the  municipal  taxes  of  St. 
Joseph,  In  St.  Joseph  v.  Railroad  Co.,  89  Mo. 
476,  they  may  be  regarded  as  not  within  the 
exemption."  We  fail  to  discover  anything 
in  these  observations  which  says  that  the  de- 
fendant was  exempt  only  from  such  county 
taxes  as  were  levied  and  collected  at  the  date 
of  the  defendant's  charter.  It  is  a  matter  of 
no  consequence  when  the  particular  tax  was 
'first  levied.  If  it  is  a  county  tax,  the  defend- 
ant is  exempt  from  the  payment  of  it. 

8.  The  defendant  objects  to  the  Omaha 
Railroad  tax  on  the  ground  that  the  act  of 
March  28,  1868,  known  as  the  "Township 
Aid  Act,"  and  under  which  the  original 
bonds  were  Issued,  la  a  void  law.  This  court 
has  held  that  the  act  was  unconstitutional,  in 
a  number  of  cases.  Webb  v.  Lafayette  Co., 
67  Mo.  .S67;  State  v.  Walker,  85  Mo.  44,  and 
cases  cited.  On  the  other  hand,  the  United 
States  courts,  following  Cass  Co.  v.  Johnston, 
95  U.  S.  365,  uphold  the  act;  and  bonds  is- 
sued pursuant  to  it  are,  by  those  courts,  held 
to  be  valid  obligations.  Bpcause  of  this  state 
of  affairs,  it  was  held  in  State  v.  Holladay, 
72  Mo.  499,  that  such  bonds  were  proper 
subjects  of  compromise,  under  the  act  of  12th 
April,  1877.  The  township  bonds  now  in 
question  are  conceded  to  be  funding  bonds 
issued  under  the  general  statutes  of  this  state, 
and,  by  this,  reference  roust  be  hud  to  the  act 
of  1879.'  That  act  anthorizes  the  various 
counties  themselves,  and  for  any  township 
therein,  to  make  contracts  for  the  compro- 
mise, purchase,  or  redemption  of  bonds;  and 
the  county  courts,  under  the  restriction  there- 
in stated,  may  issue  new  bonds  for  such  pur- 
poses. Following  the  logical  result  of  that 
case,  and  of  the  case  of  Dallas  Co.  v.  Merrill, 
77  Mo.  573,  it  must  follow  that  these  new 
compromise  or  funding  bonds  are  valid,  and 
the  taxes  levied  to  pay  them  are  valid  toxes, 
if  not  invalid  for  some  other  reason. 

4.  With  the  result  just  reached,  the  de- 
fendant still  insists  that  these  township  taxes 
levied  to  pay  township  funding  t>onds  are 
county  taxes  within  the  meaning  of  its  char- 
ter exemption.  It  does  not  appear  from  this 
record  that  Macon  county  has  ever  adopted 
township  organization ;  so  we  have  no  occa- 
sion to  speak  of  township  organization  laws. 
Hudson  township,  so  far  as  this  record  shows, 
is  simply  a  geographical  subdivision  of  the 
county,  without  any  corporate  existence.  As 
the  defendant's  charter  only  speaks  of  state 
and  county  taxes,  it  has  been  held  the  ex- 
emption never  did  extend  to  municipal  cor- 
poration taxes,  such  as  cities  and  towns, 
(City  of  St.  Joseph  v.  Railroad  Co.,  39  Mo. 

>Laws  1870,  p.  47;  2  Rev.  St.  Mo.  1879,  p.  849. 


477;)  nor  to  school  taxes,  (Livingston  Go.  t. 
Railroad  Co.,  60  Mo.  518.)  School-districts, 
like  municipal  corporations,  do  have  a  corpo- 
rate existence;  and  in  this  respect  they  differ 
from  townships.  But  the  tax  here  in  ques- 
tion is  local,  and  levied  only  on  the  property 
in  the  particular  township,  and  in  our  judg- 
ment was  not  within  the  contemplation  of 
the  legislature  when  it  exempted  defendant 
from  the  payment  of  county  taxes.  It  does 
not  fall  within  that  class  of  taxes. 

5.  The  oi'der  of  the  county  court  levying 
the  township  taxes  for  1882  and  1888  was 
made  on  the  2d  September,  1884.  It  recites 
that  the  special  taxes  to  pay  Hudson  town- 
ship bonds  were  omitted  for  the  designated 
years;  and  it  is  then  ordered  that  tlie  clerk  of 
the  county  court  extend  such  taxes  on  the 
tax-books  of  the  county  on  property  of  de- 
fendant in  said  township  at  the  rate  of  20 
cents  on  each  0100  valuation ;  said  rate  being 
the  same  as  extended  upon  other  property  in 
said  township  for  said  years.  These  taxes 
for  the  omitted  years  were  levied  by  author- 
ity of  section  6879,  2  Rev.  St.  1879.  The 
plaintiff  did  not  offer  any  evidence  other  than 
the  order  itself  to  show  that  those  years  had 
been  omitted.  The  county  court,  in  making 
the  order,  must  have  found,  and  in  point  of 
fact  did  And,  that  they  had  bieen  omitted;  and 
the  recital  is  at  least  prima  facte  evidence 
that  they  had  been  omitted.  For  a  like  rea- 
son it  was  not  necessary  for  the  plaintiff,  to 
make  out  a  prima  facie  case,  to  introduce 
the  levy  for  those  years  made  upon  property 
other  than  railroad  property.  Until  some  ev- 
idence to  the  contrary  is  offered,  it  must  b« 
taken  as  proved  that  the  rate  levied  on  other 
property  for  the  same  years  was  20  cents  on 
the  SlOO  valnation.  The  point  made  that  the 
court  did  not,  by  the  order,  levy  any  tax,  is 
extremely  technical.  The  order  does  direct 
the  clerk  to  extend  the  specified  tax  at  a  spec- 
ified rate  upon  the  tax-books  for  the  omitted 
years;  and  this,  we  held,  was  a  good  and 
sufficient  levy.  We  find  nothing  to  the  con- 
trary in  the  ease  of  City  of  Kansas  t.  Railway 
Co..  81  Mo.  294. 

6.  These  taxes  against  railroad  property 
are  to  be  levied  after  the  assessments  are  re- 
turned "at  a  regular  term  of  said  court,  if  in 
session  at  the  time;  if  not,  at  a  special  term 
of  said  court  called  for  that  purpose."  Sec- 
tion 6879.  When  the  county  court  opens  a 
stated  term,  and  adjourns  from  day  to  day, 
or  for  a  number  of  days,  such  adjournments 
are  but  a  part  of  the  regular  term,  and  the 
tax  may  be  levied  at  any  of  these  adjourned 
sessions.  Tlie  special  term  mentioned  in  the 
clause  of  the  statute  just  quoted,  evidently 
means  a  term  called  pursuant  to  sections  1207, 
1208,  Rev.  St.  1879;  but,  when  the  court  ad- 
journs from  time  to  time,  the  adjourned 
terms,  as  they  are  called,  are  but  parts  of  the 
regular  term; 

It  has  been  suggested  in  this  court  that 
the  taxes  levied  to  pay  these  township  fund- 
ing bonds  are  void,  because  it  does  not  appear 
that  the  Macon  county  circuit  court  ever 
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made  an  order  directing  the  county  court  to 
levy  a  tax  to  pay  them,  88  provided  by  the 
act  of  March  8,  1879.  (Acts  1879,  p.  185;  2 
Bev.  St.  1879,  §  6799.)  Taxes  have  been 
held  to  be  invalid  because  of  a  non-compli> 
ance  with  that  act  In  a  number  of  cases. 
State  V.  Hannibal  &  St.  J.  R.  Co.,  87  Mo. 
236;  State  v.  Missouri  Pac.  By.  Co.,  92  Mo. 
153,  6  S.  W.  Rep.  862;  State  v.  Wabash. 
St.  L.  &  P.  lly.  Co..  97  Mo.  298.  10  S.  W. 
Bep.  434.  But  the  act  has  been  recently  held 
to  be  unconstitutional  by  the  supreme  court 
of  the  United  States,  so  far  as  concerns  bonds 
issued  prior  to  its  passage.  Seibert  v.  Lewis. 
122  U.  S.  284,  7  Sup.  Ot  Rep.  1190.  It  is 
probable  that  the  ruling  in  tliat  case  would 
not  apply  to  the  bcHids  in  question,  because 
they  were  issued  subsequent  to  date  of  the 
act.  But,  be  that  as  it  may,  it  does  not  ap- 
pear whether  the  circuit  court  did  or  did  not 
make  the  order.  The  county  court  Is  the  only 
court  which  has  the  power  to  levy  these 
taxes;  and,  when  a  levy  is  shown,  we  are  of 
the  opinion  It  should  be  presumed  that  the 
preliminary  order  had  been  procured  until 
the  contrary  is  made  to  appear. 

Other  objections  are  made  to  these  taxes 
levied  to  pay  township  bonds,  but  we  cannot 
pursue  them  in  detail.  We  are  of  the  opin- 
ion  they  are  not  well  taken.  It  follows  that 
the  judgment  is  erroneous  as  to  all  the  Mis- 
souri &  Mississippi  Railroad  taxes,  and,  as 
they  are  separately  stated  in  the  judgment,  it 
is  not  necessary  to  remand  the  cause.  As  to 
all  Missouri  A  Mississippi  Railroad  taxes,  the 
judgment  is  reversed,  but  in  all  other  re- 
spects the  judgment  is  affirmed,  and  a  judg- 
ment will  be  entered  here  in  conrormity  with 
what  has  been  said.  The  costs  of  this  appeal 
will  be  taxed  against  the  plaintiff  below,  re- 
spondent here.    All  concur. 


Adahs  t).  MissouBi  Fao.  Rt.  Co. 
{Supreme  Court  of  Miuovri.    Uaroh  22,  18S)0.) 

CABBinS  or  PaSSENGZBS— NXOLIOBSO*. 

A  passenger  aged  47,  and  In  good  health, 
was  directed  to  get  off  defendant's  trun,  a  freight 
carrying  passengers,  before  reaching  his  stat&n. 
His  duties  requiring  baste,  he  started  on  beside 
the  train,  the  roadbed  being  closely  fenced  with 
barbed  wire,  bat  soon  came  to  a  bridge,  to  cross 
which  he  haid  to  mount  a  flat^ssr,  as  did  ^so  an- 
other passenger.  Reaching  the  front  of  the  car, 
and  being  anzions  lest  the  train  might  star^  tue, 
having  firat  examined  the  ground,  jumped  from 
the  coupling  outward,  with  one  hand  on  the  oar  in 
front,  and  on  landing  broke  his  leg.  Held,  that  it 
was  f or  the  j  ury  to  determine  whether  defendant's 
wrongful  act  was  the  proximate  cause  of  the  injury. 
Bat,  C.  J.,  and  Shbbwood,  J.,  dissenting. 

On  reheai-ing.  For  former  report,  see  12 
8.  W.  Bep.  637. 

Action  by  Adams  against  the  Missouri  Pa- 
dfle  Bailway  Company  for  personal  injuries, 
in  which  plaintiff  recovered  judgment  for 
•10.000,  and,  on  its  reversal  on  appeal,  now 
moves  for  a  rehearing. 

T.  J.  Portia  and  Adams  li  Bowles,  for  ap- 
pellant.    RaUey  A  Bumeg,  for  respondent. 

Barclay,  J.    Upon  further  consideration 


of  this  case  on  the  motion  for  rehearing,  it 
seems  to  me  that  the  question  whether  or  not 
the  injury  which  plaintiff  sustained  was  re- 
ferable to  the  wrongful  act  of  defendant  com- 
plained of  as  a  proximate  cause  was  a  proper 
one  Ih  submit  to  the  jury.  The  facts  do 
not  appear  to  me  sufficiently  free  of  doubt  on 
that  point  to  justify  the  decision  of  it  as  a 
question  of  law.  That  is  the  feature  ot  the 
case  that  has  given  me  great  difficulty  in 
reaching  a  conclusion.  As  to  the  question  oi 
plaintiff's  alleged  contributory  negligence,  it 
seems  to  me  that  it  was  fairly  a  question  of 
fact  in  the  circumstances  here  shown.  The 
opinion  of  Brother  Brace  fully  states  the  es- 
sential facts,  and  they  need  not  be  repeated 
now.  This  brief  statement  of  my  conclusions 
will  probably  suffice  in  the  premises,  since 
the  cause  must  be  retried;  all  my  brethren 
agreeing  that  the  judgment  should  be  re- 
versed, though  not  entirely  united  on  the 
reasons  therefor.  A  majority  of  the  court  is 
now  of  opinion  that  upon  such  reversal  the 
cause  should  be  remanded  for  further  pro- 
ceedings, and  tliat  the  motion  for  rehearing 
be  overruled. 

Bat,  C.  J.,  and  Shebwood.  J.,  dissenting. 
The  other  judges  concur. 


WnTTEB  et  al.  t.  Abnold  et  al. 
(Supreme  Court  cf  Arltan»a».    April  IS,  1880.) 

NOH-PATMaST  OF  TaXBS— DONATION  BT  BTATB. 

Act  Ark.  March  14, 1879,  which  revises  the 
whole  snbject  of  donation  of  farm  lands  forfeited 
to  the  state  for  non-payment  of  taxes,  and  which 
permits  the  state  to  donate  such  lands  to  any  adult 
cltljwn  otthe  United  States,  "subject  to  the  condi- 
tions hereinafter  mentioned, "  but  which  mentions 
no  condition  obliging  the  donee  to  pay  for  Im- 
provements on  the  land,  repeals  act  Ark.  Deo.  28. 
18M,  1 8,  (Mansf.  Dlg.l  43o0,)  which  provides  that 
the  donee  of  Improved  land  forfeited  to  the  state 
shall  pay  the  person  owning  the  improvement 
doable  Its  value;  and  one  whose  land  has  been  for- 
feited and  donated  to  another  by  the  state,  subse- 
quent to  the  repeal  of  such  act,  cannot  recover  for 
nis  improvements.  Following  Thomas  v.  Joyner, 
ante,  SOO. 

Appeal  from  circuit  court,  Hempstead 
county;  C.  £.  Mitchell,  Judge. 

Action  by  Sarah  Winter  and  another 
against  Moses  Arnold  and  others  to  enforce  a 
vendor's  lien  and  foreclose  certain  mortgagee, 
and  to  recover  double  the  value  of  certain  im- 
provements on  donated  land.  At  the  final  hear- 
ing the  court  found,  as  a  matter  of  fact,  that 
said  lands  were  forfeited  to  the  state  in  1884  for 
taxes  of  1883,  and  not  redeemed;  that  thestate 
donated  them  to  the  defendant  G«orge  Ar- 
nold on  the  SOth  of  June,  1687;  and  that  the 
lands  were  not  subject  to  the  vendor's  lien; 
and  that  the  act  of  1840,  for  action  for  value 
of  improvements,  had  l>een  repealed,  and  that 
the  plaintiffs  cannot  recover  under  the  same; 
and  decreed  accordingly,  dismissing  the  com- 
plaint. Plaintiffs  excepted  and  appealed.  Act 
ot  December  23, 1840,  §  3,(  Mansf.  Dig.  §  4250.) 
on  the  subject  of  the  donation  of  lands  forfeit- 
ed to  the  state  for  non-payment  of  taxes,  pro- 
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Tides:  "If  any  one  shall  obtain  such  donation 
to  a  tract  of  i  mproved  land,  he  shall  pay  to  the 
person  owning  such  improvement  double  the 
value  thereof,"  etc.  Act  of  March  14, 1879, 
revises  the  whole  subject  of  donation  of  farm 
lands  forfeited  to  the  state,  and  pr(fvides 
(section  1.)  that  "the  right  of  the  state  to  all 
lands,  other  than  town  and  city  lots,  which 
have  been  forfeited  to  the  state  for  non-pay- 
ment of  tax,  penalty,  and  costs  due  thereon, 
may  be  donated  to  any  adult  citizen  of  the 
United  States,  in  tracts  not  to  exceed  160 
acres  to  each  applicant  therefor:  provided, 
*  *  *  that  such  donation  shall  be  granted 
subject  to  the  conditions  hereinafter  men- 
tioned." The  act  makes  no  provision  oblig- 
ing the  donee  to  pay  anything  for  the  im- 
provements on  the  land  donated  to  him. 
Smoote,  MoRae  &  Arnold,  for  appellants. 

Per  Gctbiah.  Section  4250,  Mansf.  Dig., 
was  repealed  before  the  appellant's  rights  at- 
tached under  his  donation  deed.  Thomas  v. 
Joyner,  ante,  390.  As  she  relies  upon  that 
section  for  a  recovery,  her  action  must  fail. 

Affirm. 


Shttmard  eit  al.  «.  Pbiufs  et  td. 
(SuprevM  Court  of  Arkantat.    March  8, 1890.) 

COtJBTO— OUABDUir  AITO  Waxd— Salb  ov  Ix- 
FiLSTB'  likXTD. 

1.  The  fact  that  a  court  convened  before  the 
time  fixed  by  statute  does  not  invalidate  an  order 
made  by  it  on  the  subsequent  rightful  convening 
of  the  court. 

a.  Hansf.  Dig.  Ark.  {  8462,  authorizes  the  cleric 
of  the  probate  court  to  appoint  guardians  in  vaca- 
tion, subject  to  the  approval  of  the  court.  Held 
that,  though  no  subsequent  confirmation  of  the 
appointment  was  shown,  the  guardian's  authority 
could  not  be  attacked  collaterally,  where  it  ap- 
peared that  she  had  rendered  her  accounts  to,  and 
had  been  recognized  by,  the  probate  court,  as 
guardian. 

S.  Gould,  Dig.  Ark.  1S4,  g^nting  jurisdiction 
to  the  probate  courts  in  the  matter  of  the  estates 
of  wards,  gave  no  express  authority  to  sell  the 
ward's  lands  for  his  maintenance.  Held,  that  the 
general  chancery  jurisdiction  of  the  circuit  court 
to  order  the  sale  of  an  infant's  lands  for  his  main- 
tenance, on  the  petition  of  the  statutory  guard- 
ian, was  not  thereby  taken  away. 

Appeal  from  circuit  court.  Sebastian  coun- 
tj;  John  S.  Little,  Judge. 

/.  T.  Hurley,  P.  J.  M.  MaaGreevy,  and  iHt- 
vai  <&  Cravens,  for  appellants.  B.  B.  Bry- 
ant and  Clayton,  Brizzolare  tfi  ForrUter,  for 
appellees. 

CiooKBiLi.,  G.  J.  This  is  an  action  of  eject- 
ment brought  by  the  appellants.  They  de- 
raign  their  title  to  the  land  in  controversy 
from  the  government.  The  appellees  assert 
that  the  appellants'  title  was  divested  by 
sale  under  a  decree  of  the  Sebastian  circuit 
court,  and  has  come  to  them  through  convey- 
ances from  the  purchasers  at  the  judicial  sale. 
The  validity  of  the  decree  under  which  the 
sale  was  had  is  the  sole  question  for  our  de- 
termination. The  decree  purports  to  have 
been  entered  by  the  Sebastian  circuit  court 


on  the  5th  day  of  November,  1870,  upon  the 
petition  of  the  plaintiffs'  mother,  whoclaimed 
to  be  acting  in  the  capacity  of  their  statutory 
guardian;  they  being  infants  at  the  time. 
The  object  of  the  petition,  which  was  at- 
tained by  the  decree  entered  in  pursuance  of 
its  prayer,  was  to  sell  the  land  in  dispute  for 
the  support  of  the  infants.  The  sale  took 
place  in  January,  1871,  and  was  soon  after 
regularly  confirmed.  The  decree  is  assailed 
upon  the  ground  (1)  that  the  court  rendering 
it  was  not  held  at  the  time  or  place  pre- 
scribed bylaw;  (2)  that  the  petitioner  for  the 
sale  was  not  the  statutory  guardian  of  the 
minors,  and  had  no  authority  to  appear  for 
tliem,  because  appointed  by  a  probate  court 
held  at  a  time  and  place  not  prescril>ed  by 
law;  and  (3)  that,  in  any  event,  the  probate 
court  had  exclusive  jurisdiction  of  the  es- 
tates of  the  minors,  and  that  the  circuit 
court  was  without  power  to  order  the  sale. 
The  argument  is  that  for  each  of  these  rea- 
sons the  decree  of  the  circuit  court  is  coram 
non  Judice  and  void,  and  that  the  title  of  the 
appellants  is  therefore  unimpeached. 

The  confusion  about  the  time  and  place 
fixed  by  law  for  the  courts  to  convene  comes 
from  that  prolific  source  of  evil,  the  division 
of  a  single  county  into  two  judicial  districts, 
which  was  begun  in  the  session  of  the  legis- 
lature of  1860-61.  when  the  division  of  Se- 
bastian county  was  made.  The  statute  pro- 
vided for  holding  probate  and  circuit  courts 
at  Ft.  Smith,  as  well  as  at  Greenwood,  the 
county-seat,  and  fixed  the  times  for  them  to 
convene  at  each  place.  For  a  time  the  local 
authorities  acted  under  the  belief  that  the 
county-seat  had  been  removed  by  an  order 
of  the  county  court,  in  pursuance  of  a  vote 
of  the  people,  from  Greenwood  to  Ft.  Smith, 
and  that  Ft.  Smith  was  the  only  legal  place 
for  holding  courts  in  the  county.  During 
that  time  the  holding  of  courts  at  Greenwood 
was  abandoned.  See  Patterson  v.  Temple,  27 
Ark.  202,  and  Ex  parte  Jones,  Id.  849.  It 
was  during  this  time  that  the  orders  now 
questioned  were  made.  The  probate  Judge 
undertook  to  hold  probate  court  at  Ft.  Smith 
on  the  day  the  law  prescribed  for  the  meet- 
ing of  that  court  at  Greenwood,  and  on  that 
day  caused  an  order  to  be  entered  on  the  rec- 
ords appointing  Mrs.  Shumard  guardian  of 
the  plaintitTs;  and  the  circuit  court  which 
re&dered  the  decree,  upon  her  petition,  for 
the  sale  of  her  children's  lands,  convened  at 
Ft.  Smith,  as  at  the  opening  of  a  regular 
term,  at  a  time  not  authorized  by  law.  The 
latter  court  continued  in  session,  however, 
adjourning  from  day  to  day,  until  the  fifth 
Monday  after  the  fourth  Monday  in  Septem- 
ber, which  was  the  time  prescribed  by  law 
for  the  opening  of  the  fall  term  of  the  cii^ 
cuit  court  at  Ft.  Smith.  Acts  Feb.  4,  1869; 
Ex  parte  Jones,  supra.  When  the  court  con- 
vened on  that  day  at  the  place  prescribed  by 
the  statute,  it  was  invested  with  all  the  Ju- 
dicial power  conferred  upon  it  by  law.  The 
previous  illegal  meeting  of  the  officers  had 
no   blighting    effect  upon    the  subsequent 
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rightful  coDTeninR  of  the  court,  and  its 
judgments  thereafter  were  as  binding  as 
those  of  the  same  court  at  any  otiier  regular 
term.  The  decree  in  controversy  was  ren- 
dered after  the  court  had  rightfully  con- 
vened, and  while  it  was  legally  in  session. 
The  question  therefore  is,  had  the  court  ju- 
risdiction to  order  the  sale  of  the  infant's 
lands  upon  the  petition  of  Mrs.  Shumard? 

In  answering  this  question,  we  are  not 
embarrassed  by  the  appearance  of  a  stranger, 
as  next  friend  for  a  minor,  invoking  the 
power  of  the  court  for  the  sale  at  the  in- 
fant's estate;  for,  regarding  the  action  of 
the  probate  court  in  ordering  the  appoint- 
ment of  Mrs.  Shumard  as  a  nullity,  upon  the 
ground  that  the  order  was  made  when  the 
court  was  not  legally  in'  session,  subsequent 
action  had  in  reference  thereto  shows  that 
she  was  clothed  with  the  authority  and  re- 
sponsibility of  a  statutory  guardian.  The 
clerk  of  the  probate  court  at  the  time  indi- 
cated, as  now,  was  authorized  to  appoint 
guardians  in  vacation,  subject  to  the  approv- 
al of  the  court.  Mansf.  Dig.  §  S462.  When 
letters  of  guardianship  are  issued  by  the  clerk, 
and  a  bond  is  filed  with  him,  the  person  to 
whom  the  letters  issue  is  authorized  to  enter 
upon  the  discharge  of  tbeduties  of  guardian; 
and  as  was  said  by  Judge  Wai.keb  in  deliv- 
ering the  opinion  of  this  court  in  Knott  v. 
Clements,  13  Ark.  835,  the  letters  so  issued 
must  be  regarded  as  legally  granted  until  it 
is  shown  that  they  have  been  rejected  by  the 
court;  the  silent  acquiescence  of  the  court  in 
the  action  of  the  clerk  in  vacation  being  tak- 
en as  confirmation  of  the  letters  issued  by 
him,  as  against  collateral  attack  upon  the 
guardian's  authority.  In  this  case  the  pro- 
bate court  for  the  Ft.  Smith  district  of  Se- 
ttastian  county  wasthecourt  having  jurisdic- 
tion to  issue  or  confirm  letters  for  theguard- 
ianahip  of  the  plaintiffs ;  for  they  were  dom- 
iciled in  that  district,  and  all  the  property  of 
which  they  were  seised  appears  to  have  been 
situated  therein.  The  letters  were  issued  by 
the  clerk,  in  the  vacation  of  that  court,  to 
Mrs.  Shumard,  after  she  had  entered  into  the 
statutory  bond,  with  sureties.  Tiie  previous 
unauthorized  action  of  the  judge  in  ordering 
her  appointment  neither  added  to  nor  de- 
tracted from  the  rightful  action  of  the  clerk 
in  granting  the  letter.  Ko  subsequent  con- 
firmation of  this  grant  of  letters  is  shown  or 
disproved;  but,  conceding  that  none  was  had, 
it  appears  that  Mrs.  Shumard  rendered  her 
aoooonts  to,  and  was  recognized  by,  the  pro- 
bate court  as  guardian.  She  comes,  then, 
within  the  rule  then  laid  down  in  Knott  v. 
Clements,  and  the  validity  of  her  appoint- 
ment cannot  be  questioned  in  this  collat- 
eral attack.    Dodge  v.  Cole,  97  III.  351. 

The  question,  therefore,  is  reduced  to  this: 
Had  the  circnit  court  in  1870  jurisdiction  to 
order  the  sale  of  an  infant's  lands  for  the 
maintenance  of  the  infant,  upon  the  petition 
of  the  statutory  guardian  ?  It  does  not  ap- 
pear expressly  whether  the  guardian  invoked 
the  aid  of  the  common-law  or  equity  powers 


of  the  court  in  presenting  her  petition  for  the 
sale.  But  that  is  immaterial  if  the  circuit 
court  had  jurisdiction  to  grant  the  relief 
sought;  for,  the  court  being  clothed  with 
general  jurisdiction  at  law  and  in  equity,  the 
question  is  not  one  of  proper  procedure,  but 
of  power.  Harris  v.  Townsend,  ante,  283. 
Jurisdiction  over  the  estates  of  minors  was 
exercised  by  courts  of  equity  from  the  time 
of  their  establishment.  Their  power  to  con- 
trol the  realty  and  sell  the  personalty  of  tlie 
minor  for  his  benefit  was  never  doubted ;  but 
the  power  to  divest  the  Infant  of  the  title  to 
his  realty  was  at  least  not  generally  exercised 
by  the  English  courts,  and  its  existence  has 
been  denied  by  some  American  tribunals. 
See  Faulkner  v.  Davis,  18  Grat.  663.  The 
supreme  court  of  Illinois  find  the  reason  of 
the  English  rule  in  the  aversion  of  the  Eng- 
lish law  to  the  free  disposition  of  real  es- 
tate; and,  as  the  policy  of  this  country  was 
the  reverse  of  that,  the  English  rule,  they 
conclude,  found  no  place  in  our  jurispru- 
dence.  Dodge  t.  Cole,  supra.  Another 
and  more  obvious  reason  is  that  assigned  by 
Chancellor  Coof£R,  to-wit,  tliat  the  rule  is 
based  not  upon  a  question  of  policy,  nor  up- 
on the  lack  of  the  court's  jurisdiction  to  act 
upon  the  realty,  but  rather  in  the  minor's 
want  of  power  to  convey;  the  court  being 
unable  to  supply  him  with  the  power,  or  to 
authorize  another  to  do  for  him  what  he  could 
not  do  himself.  Gray  v.  Barnard,  1  Tenn. 
Ch.  298;  Williams  v.  Williams,  Id.  3U6; 
Kearney  v.  Yaughan.  50  Mo.  284.  This  rea- 
son is  substantiated  by  the  practice  of  the 
courts  of  chancery  when  the  title  to  lands 
was  in  a  trustee  for  the  minor's  benefit.  The 
court  then  found  no  difficulty  in  divesting 
the  title  by  acting  upon  the  trustee,  who  was 
sui  juris,  and  could  be  compelled  to  convey. 
Gray  V.Barnard,  supra;  Anderson  v.  Mather, 
44  N.  Y.  260.  In  this  state  the  difiiculty  of 
divesting  the  title  has  been  removed  by  stat- 
ute; a  vestige  of  the  ancient  practice  still  re- 
maining, in  allowing  the  infant  one  year  aft- 
er he  has  obtained  his  majority  to  show  cause 
against  a  judgment  in  certain  cases.  Mansf. 
Dig.  §  5184.  Whatever  the  effect  of  this 
section  may  be,  it  can  have  no  influence  in 
this  case,  if  for  no  other  reason  than  that  no 
attempt  to  show  cause  against  the  decree  was 
made  within  the  year  of  grace  allowed.  See 
tichouler,  Dom.  Bel.  §  357.  Courts  of  pro- 
bate had  jurisdiction  of  the  management  of 
the  estates  of  minors  from  the  outset  in  this 
state;  but  not  until  the  passage  of  the  act  of 
December  23,  1846.  (Gould,  Dig.  134,)  did 
they  have  power,  under  any  circumstances, 
to  order  the  sale  of  the  ward's  lands.  But, 
says  Judge  Eakin  in  the  case  of  Reid  v. 
Hart,  45  Ark.  46,  chancery  has  such  juris- 
diction all  the  while.  And  this  may  be  said 
to  be  in  accordance  with  the  weight  of  Amer- 
ican authority.  Dodge  v.  Cole,  supra;  Gray 
V.  Barnard,  supra;  Kearney  v.  Yaughan, 
supra;  Goodman  v.  Winter,  64  Ala.  410: 
Dorsey  v.  Gilbert,  11  Gill  &  J.  89;  Huger 
T.  Huger,  S  Desaus.  £q.  18;  In  re  SaUs- 
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bnry,  3  Johns.  Ch.  347;  2  Kent.  Comm.  230; 
Story,  Eq.  Jnr.  §  1357. 

Did  the  grant  of  jurisdiction  to  tlie  probate 
court  oust  tlie  jurisdiction  of  equity?  The 
power  of  the  chancery  court  in  such  cases 
was  recognized  by  the  judges  who  delivered 
the  opinions  of  this  court  in  the  cases  of  My- 
rick  V.  JaclcB.  33  Ark.  425.  and  State  v.  Oris- 
by,  38  Ark.  406.  The  general  rule  is  that 
the  inherent  jurisdiction  of  equity  is  not  de- 
Btroyed  by  the  grant  of  jurisdiction  in  simi- 
lar cases  to  another  tribunal,  unless  the  in- 
tention of  the  law-makers  appears  to  be  other- 
wise. Hill  V.  Mitchell,  5  Ark.  608;  King  t. 
Payan,  18  Ark.  583;  Myrlck  t.  Jacks,  supra; 
State  V.  Grisby,  supra.  The  rule  is  illus- 
trated in  the  grant  of  a  limited  jurisdiction 
in  the  assignment  of  dower  to  the  probate 
courts,  which  the  court  in  Hill  T.  Mitchell 
declined  to  consider  as  exclusive,  to  any  ex- 
tent, of  the  jurisdiction  of  equity.  Hilliard 
V.  Hilliard,  50  Ark.  84,  6  S.  W.  Rep.  826. 
Bat,  as  the  statute  stood  at  the  time  of  the 
decree  in  this  cause,  no  authdrity  to  sell  the 
ward's  lands  for  his  maintenance  was  ex- 
pressly granted  to  the  probate  court.  Gould, 
Dig.  134.  As  that  court  had  power  to  sell, 
its  judgments  ordering  a  sale  for  the  main- 
tenance of  a  minor  would  doubtless  be  re- 
garded as  valid  on  collateral  attacic;  but,  as 
there  was  no  express  grant  to  the  probate 
court  of  an  adequate  remedy  in  such  cases, 
it  cannot  be  said  that  the  chancellor  was 
shorn  of  the  power  which  he  had  always  ex- 
ercised. How  far  we  had  abandoned  the 
ancient  jurisdiction  of  equity  over  the  per- 
sons and  estates  of  minors  prior  to  the  adop- 
tion of  the  constitution  of  1874,  or  what  the 
effect  of  the  grant  of  jurisdiction  to  the  pro- 
late courts  by  that  instrument  Is,  it  is  not 
material  now  to  consider.  It  is  sufficient 
to  ascertain  that  the  chancery  court  had  ju- 
risdiction over  the  estate  in  the  case  present- 
ed. As  the  decree,  which  is  the  basis  of  the 
appellees'  title,  is  not  void,  the  judgment 
must  be  affirmed. 


WoLP  et  al.  V.  Gray  et  al. 

(Supreme  Court  of  Arkantas.    Uaroh  83, 1890.') 
AssiaitmNt  FOR  Bbnbwt  or  CnestTOKS — Condi- 

TIOHB — FBnBBXKOEB. 

1.  A  stipulation  for  a  release  In  a  general  as- 
signment for  the  benefit  of  oreditors,  which  is  made 
oiUy  as  a  condition  of  preference,  does  not  Invali- 
date the  instrament. 

2.  An  omission  in  the  assignment  of  direc- 
tions to  tbe  assignee  to  notify  the  creditors  of  the 
condition  on  which  they  may  oe  preferred  does  not 
avoid  the  deed. 

8.  An  agreement  by  the  debtors  to  appropriate 
certain  property  in  the  hands  of  some  of  their  cred- 
itors to  the  payment  of  their  indebtedueas  to  the 
latter,  said  creditors  ha  vine  a  lien  on  the  property 
to  secnre  the  debt,  and  the  debt  being  greater  than 
the  value  of  the  property,  is  not  a  fraudulent  with- 
holding of  assets  by  the  debtors. 

Appeal  from  circuit  court.  Little  River 
county;  R.  D.  Hearn,  Judge. 

Action  by  Wolf  &  Bro.,  against  Gray  &  Clem 
to  recover  91,591.62.  An  attachment  was 
issoed  therein  against  defendants'  property, 


setting  out  as  grounds  of  attachment  that  de- 
fendants had  sold,  conveyed,  and  otherwise 
disposed  of  their  property  with  the  fraudu- 
lent intent  to  cheat,  hinder,  and  delay  their 
creditors,  and  tiiat  they  were  about  to  do  so, 
or  suffer  the  same  to  be  done,  with  a  like  in- 
tent. The  defendants  filed  a  traverse  of  the 
grounds  of  attachment.  These  grounds  of 
attachment  were  tried  by  the  court,  and  de- 
cided in  favor  of  defendants.  To  this  ruling 
of  the  court  exception  was  taken,  and  a  mo- 
tion for  a  new  trial  was  Qled,  which  was  over- 
ruled; to  which  ruling  an  exception  was  tak- 
en and  appeal  prayed  by  plaintiffs. 

Cohn  i  Oohn,  for  appellants.  U.  M.  &  &. 
B.  Rose  and  8oott&Jonn,  for  appellees. 

OocKBiLL,  C.  J.  In  Clayton  t.  Johnson, 
86  Ark.  406,  an  assignment  for  the  beneflt 
of  creditors  was  upheld  which  stipulated  for 
a  release  of  Indebtedness  from  assenting  cred- 
itors as  a  condition  to  their  participation  in 
the  assets.  There  was  no  express  reserva- 
tion to  the  debtor,  in  that  case,  of  the  assets 
remaining  after  the  uaaenting  creditor*  were 
paid.  In  the  sulMequent  case  of  Mclieynolda 
v.  Dedman,  47  Ark.  347, 1  8.  W.  Rep.  652,  an 
assignment  similar  to  that  in  Clayton  v.  John- 
son, except  that  it  contained  an  express  res- 
ervation of  the  residue  of  the  estate  to  the  as- 
signor, was  adjudged  fraudulent  upon  the 
ground  that  It  was.  in  effect,  an  attempt  on 
the  part  of  the  insolvent  debtor  to  prefer  him- 
self to  non-assenting  oreditors;  that  is,  to 
those  who  refused  to  execute  releasee.  Quick- 
ly following  this  decision  came  the  case  of 
Collier  v.  Davis,  47  Ark.  367, 1  S.  W.  Rep. 
684,  in  which  it  was  ruled  that,  in  every  as- 
signoient  such  as  that  passed  upon  in  Clay- 
ton V.  Johnson,  there  is  an  implied  reserva- 
tion of  the  surplus  to  the  use  of  the  assignor; 
that,  as  the  effect  of  an  implied  reservation 
is  like  that  of  an  express  reservation  of  the 
same  benefit,  there  could  be  no  distinction 
in  principle  between  them ;  and  that  one  could 
not  be  sustained  while  the  other  was  con- 
demned. The  case  of  Clayton  v.  Johnson 
was,  therefore,  overruled  upon  that  point.  It 
was  not  the  stipulation  for  a  release — the  va- 
lidity of  which,  upon  the  principles  of  justice 
and  humanity.  Chief  Justice  Emolibh  so  ear- 
nestly and  ably  maintained  in  the  latter  case 
— that  was  condemned  in  Collier  v.  Davis, 
but  only  the  reservation  of  the  surplus  by 
the  debtor  to  himself  before  satisfying  his 
creditors.  An  insolvent  debtor  who  executes 
an  assignment  for  the  beneflt  of  bis  credit- 
ors. Judge  Smith,  who  pronounced  the  judg- 
ments in  both  the  latter  cases,  maintained, 
"may  stipulate  for  a  release;  but  he  mnst 
dedicate  all  of  his  property  not  exempt  by 
law  to  the  payment  of  all  his  creditors, — not 
necessarily  to  the  payment  of  all  in  equal 
proportions,  for  be  may  prefer  such  as  will 
execute  releases.  But  the  deed  must  provide 
for  the  distribution  of  any  surplus  that  may 
remain  in  the  hands  of  the  trustee  after  the 
payment  of  the  preferred  oreditors  among  the 
other  creditors,  whether  they  assent  or  oou" 
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McBflynoldB  t.  Dedman,  supra.  The  stipu- 
lation for  a  release  received  the  unqualified 
approval  of  the  court  in  Clayton  v.  Johnson, 
and  its  authority  upon  that  point  is  not  im- 
paired except  as  modifled  by  the  cases  before 
cited.  It  follows  that  the  law  is  established 
faere.  in  accord  with  much  authority  else- 
where, that  a  stipulation  for  a  release,  in  a 
general  assignment,  which  is  made  only  as  a 
condition  of  preference,  does  not  invalidate 
the  instrument. 

We  fail  to  appreciate  the  contention  that 
an  omission  in  the  assignment  of  directions 
to  the  assignee  to  notify  the  creditors  of  the 
condition  upon  which  they  may  be  preferred 
avoids  the  deed.  A  reasonable  time  is  Qxed 
by  the  deed  within  which  the  assent  shall  be 
given.  Those  who  do  not  execute  the  re- 
lease within  the  time  fixed  can  share  only  as 
non-preferred  creditors.  There  is,  therefore, 
no  embarrassment  to  the  assignee  in  malcing 
the  distribution,  or  in  otherwise  executing 
the  trust.  It  is  his  duty  to  notify  the  cred- 
itors of  the  assignment  in  any  event,  wheth- 
er the  debtor  directs  it  or  not;  but  a  failure 
of  the  one  to  direct  or  the  other  to  perform 
has  never  been  held,  so  far  as  we  are  in- 
formed, to  avoid  the  deed. 

No  other  objection  is  made  to  the  terms  of 
the  instrument;  but  it  is  insisted  that  it 
should  be  annulled  because,  it  is  said,  the 
assignors  fraudulently  withheld  a  part  of  the 
assets  at  the  time  of  its  execution.  The  an- 
il isputed  facts  in  relation  to  this  feature  of 
the  case  are  as  follows :  When  the  assign- 
ment was  executed  the  assignors  were  in- 
debted to  Hill,  Fontaine  &  Co.,  who  were 
cotton  factors  in  the  city  of  St.  Louis  in  a 
large  amount.  Against  this  account  the  fac- 
tors held  cotton  which  had  been  shipped  to 
them  by  the  debtors  wtio  made  the  assign- 
ment, and  which  they  afterwards  sold  and 
applied  in  part  payment  to  the  debt,  leaving 
a  balance  due  of  about  $3,700.  An  estimate 
of  the  value  of  the  cotton  in  the  hands  of  the 
factors  appears  to  have  been  deducted  from 
the  amount  of  the  debt  due  them  at  the  time 
of  making  the  assignment,  which  left  an  es- 
timated balance  of  "about  $3,300"  due  the 
factors,  and  a  preference  in  their  favor  was 
declared  in  the  deed  for  that  amount.  The 
fair  inference  to  be  drawn  from  this  proof  is 
that  before  the  assignment  was  made  the  cot- 
ton had  been  specitically  appropriated  by  the 
debtors  to  the  part  payment  of  the  general 
balance  due  the  factors.  The  factors  had  a 
lien  on  the  cotton  to  secure  the  balance  due 
them.  The  debtors  could  not  withdraw  it 
from  their  control.  The  debt  was  greater 
than  the  value  of  the  cotton,  and  the  agree- 
ment to  appropriate  it  to  the  payment  of  their 
debt  was  not  a  fraudulent  withholding  of  as- 
sets by  the  debtors.  If  it  can  be  said  that 
there  was  sufficient  testimony  to  sustain  a 
finding  upon  each  of  the  other  propositions 
argued  by  the  appellants,  it  Is  enough  to  say 
that  testimony  upon  the  other  side  contra- 
dicts it.  The  questions  arise,  then,  upon  a 
conflict  of  evidence;  no  declarations  of  law 
v.lSs.w.no.lO— 33 


being  made  or  refused.  The  presumption  is 
that  the  court  would  have  declared  the  law 
correctly,  if  required  to  declare  it  at  all;  for 
error  is  never  presumed.  The  appellant 
stands,  then,  as  though  the  court  had  declared 
tlie  law  in  his  favor,  and  a  jury  had  found 
against  him  on  conflicting  testimony.  We 
do  not  mean  to  intimate  that  the  conclusion 
of  the  trial  court  would  be  incorrect  if  the 
testimony  for  the  appellant  stood  uncontra- 
dicted in  every  particular.  It  is  probable  the 
result  would  not  be  changed,  but  the  ques- 
tion is  not  presented.    Affirmed. 


Gilebsson-Sloss  Cohmission  Co.  «.  Low- 

DON  et  al. 
(Suprema  Court  of  Arkansas.    March  88, 18M.) 
AsaioNiciNT  roa  Bairenr  or  Obbditoss— Dbuv* 

BBT  TO  ASSIONKB. 

Under  Manst.  Dig.  Aik.  |  305,  whloh  pro- 
vides that,  before  an  assignee  for  the  beoeflt  of 
creditors  shall  be  entitled  to  take  possession  of  the 
property  assiffned,  he  shall  file  In  oonrt  a  oompleta 
inventory  and  desoription  of  such  property  and 
give  a  bond,  the  surrender  of  poisessloo  to  an  as- 
signee under  an  agreement  made  at  the  time  of 
the  assignment,  by  delivering  to  him  the  key  of 
the  premises  in  whloh  the  assigned  goods  are 
stored  for  the  punxise  of  making  an  inventory, 
and  before  the  assignee  has  qualified  by  filing  an 
Inventory  and  giving  bond,  avoids  the  assignment. 

Appeal  from  circuit  court,  Oiawford 
oounty;  John  S.  Little,  Judge. 

O.  P.  Broum,  3.  P.  BandeU,  and  U.  M.  S 
Q.  B.  Ko$e,  for  appellant.    B.  H.  Tttbor,  tar 

appellees. 

Battle,  J.  London  Bros.,  a  firm  com 
posed  of  Jesse  and  John  London,  were  en- 
gaged in  the  mercantile  business  at  AlmaanA 
Budy,  in  Crawford  county,  in  this  state.  Oa 
the  24th  of  November,  1S87,  they  assigned  to 
S.  W.  Frye  all  their  notes,  accounts,  and 
other  evidences  of  indebtedness,  and  all  their 
goods,  wares,  merchandise,  and  fixtures  of 
every  kind,  at  Alma  and  Budy,  for  the  bene- 
fit of  their  creditors.  Thereupon,  Gilker- 
Bon-Sloss  Commission  Company  commenced 
an  action  against  the  assignors,  and  sued 
out  an  order  of  attachment,  and  caused  the 
sheriff  to  execute  the  same  by  levying  on  the 
property  assigned.  The  ground  of  the  at- 
tachment was,  the  defendants  had  fraudu- 
lently disposed  of  their  property;  the  fraud 
relied  on  being  the  making  of  tlie  assign- 
ment. Tliey  made  no  defense  to  the  action, 
but  controverted  the  ground  of  the  attach- 
ment. Frye  filed  a  complaint,  and  claimed 
the  property  attached  under  the  assignment. 
The  attachment  was  discharged,  and  the 
claim  of  Frye  was  sustained;  and  plaintitf 
appealed. 

The  deed  of  assignment  was  valid  on  its 
face.  It  did  not  authorize  the  assignee  to 
take  possession  before  the  filing  of  an  inven- 
tory and  the  execution  and  approval  of 
his  bond  as  required  by  law.  But  evidence 
was  adduced  on  the  trial  tending  to  prove 
that  the  assignors,  contemporaneously  with 
the  execution  of  the  deed,  agreed  to  deliver 
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to  the  assignee  the  keys  to  the  store-houses 
containing  the  property  assignedi  for  the 
purpose  of  enabling  him  to  make  his  inven- 
tory; that  pursurtut  to  this  agreement  the 
deed  of  assignment  and  one  of  the  keys  to 
Uie  Alma  store  was  delivered  to  the  assignee 
at  the  same  time,  and,  within  a  very  short 
time  thereafter,  the  only  key  to  the  Rudy 
store;  that  Jesse  Ixtndon  retained  the  only 
other  key  to  the  Alma  store;  aud  that  he  ad- 
mitted that  he  did  not  go  near  the  store  or 
exercise  any  control  over  the  property  after 
the  delivery  of  the  deed.  Upon  this  evidence 
the  appellant  asked  an  instruction  in  the  fol- 
lowing words:  "The  court  instructs  the  jury 
that,  under  the  law,  the  assignee  is  entitled 
to  access  to  the  property  assigned  for  the 
purpose  of  making  an  inventory  and  bond, 
but  be  is  not  entitled  to  possession  until  he 
has  filed  his  inventory  and  bond  in  the 
clerk's  oflSce.  If,  upon  the  face  of  a  deed  of 
assignment,  the  assignor  directs  or  author- 
izes the  assignee  to  take  possession  of  the 
property  assigned  before  he  lias  filed  his  in- 
ventory and  bond,  this  renders  the  deed 
fraudulent  and  void  as  to  creditors;  and  if 
the  assignee  or  his  agent,  before  the  filing  of 
the  bond  and  inventory,  by  direction  or  with 
the  consent  of  the  assignor,  in  consumma- 
tion of  an  agreement,  oral  or  written,  ex- 
traneous to  the  deed,  takes  the  keys  of 
the  store-house,  and  thus  has  possession  of 
the  property  assigned,  it  renders  the  deed 
fraudulent  and  void  as  to  creditors,  just  as 
though  such  agreement  was  set  forth  in 
the  face  of  the  deed."  And  the  court  re- 
fused to  give  it,  but  gave  the  following: 
"The  court  instructs  you  that,  under  the 
law,  the  assignee  is  entitled  to  access  to 
the  property  assigned  for  the  purpose  of  mak- 
ing an  inventory  and  bond,  but  he  is  not 
entitled  to  possession  Until  he  has  filed  his 
inventory  and  bond  in  the  clerk's  ofilce.  If, 
upon  the  face  of  the  deed  of  assignment, 
the  assignor  directs  or  authorizes  the  as- 
signee to  take  possession  of  the  property  as- 
signed before  he  has  filed  his  inventory  and 
bond,  this  would  render  the  deed  fraudulent 
and  void  as  to  creditors;  and  if  the  assignors 
or  their  agents,  by  their  direction  or  with 
their  consent,  in  consummation  of  an  agree- 
ment, oral  or  written,  extraneous  to  the  deed, 
and  made  at  or  before  the  execution  of  the 
deed,  agree  to  put  the  assignee  in  possession 
of  the  property  assigned  before  the  making 
and  filing  of  the  inventory  and  bond  as  pro- 
vided by  law,  and  such  assignee  was  put 
In  possession  of  the  property  before  the  filing 
of  the  bond,  this  would  render  the  deed 
fraudulent  and  void  as  to  creditors.  And  if 
you  tind  from  the  evidence  that  a  key  or  keys 
to  the  store-house  or  houses  were  delivered 
to  the  assignee  at  the  time  of  the  delivery  of 
the  deed,  or  afterwards,  in  consummation  of 
a  contemporaneous  agreement,  together  with 
the  possession  of  the  property,  this  would 
render  the  deed  fraudulent  and  void.  But, 
if  the  key  or  keys  were  delivered  to  the  as- 
signee for  the  purpose  only  of  giving  access 


to  the  goods,  to  enable  him  to  make  an  in- 
ventory, the  assignors  retaining  to  them- 
selves the  possession  and  control  of  the  as- 
signed property,  this  would  not  render  the 
deed  void.  By  '  access,'  as  used  in  the  in- 
struction, is  meant  •  liberty  to  approach  and 
Inspect  the  property.'  By  'possession'  i8 
meant '  that  condition  under  which  one  can 
exercise  bis  power  over  property,  at  his 
pleasure,  to  the  exclusion  of  all  others.'  " 

Under  this  state  of  facts  arises  the  ques- 
tion, did  the  agreement  and  the  delivery  of 
the  keys  avoid  the  deed  ?  Section  305,  Mansf . 
Dig.,  provides:  "In  all  cases  in  which  any 
person  shall  make  an  assignment  of  any 
property,  whether  real,  personal,  mixed,  or 
choses  in  action,  for  the  payment  of  debts, 
before  the  assignee  thereof  shall  be  entitled 
to  take  possession,  sell,  or  in  any  way  manage 
or  control  any  property  so  assigned,  he  shall 
be  required  to  file  in  the  office  of  the  clerk  of 
the  court  exercising  equity  jurisdiction  a 
full  and  complete  inventory  and  description 
of  such  property,  and  also  make  and  execute 
a  bond  to  the  state  of  Arkansas  in  double  the 
estimated  value  of  the  property  in  said  as- 
signment, with  good  and  sufficient  security, 
to  be  approved  by  the  clerk  of  said  court, 
conditioned  that  such  assignee  shall  execute 
the  trust  confided  to  him,  sell  the  property  to 
the  best  advantage,  and  pay  the  proceeds 
thereof  to  the  creditors  mentioned  in  said  as- 
signment according  to  the  terms  thereof ,  and 
faithfully  perform  the  duties  according  to 
law." 

The  intention  of  this  statute  is  manifest. 
Before  the  assignee  can  lawfully  take  posses- 
sion of  the  property  assigned,  he  must  file 
an  Inventory  of  the  property  conveyed  to  him, 
and  execute  a  bond,  with  good  and  sufficient 
sureties,  to  faithfully  perform  his  duties. 
The  object  of  this  provision  is  the  protection 
of  creditors  and  the  prevention  of  fraud. 
The  inventory  is  to  show  the  property  as- 
signed, and  the  bond  to  secure  all  parties 
concerned  against  loss  on  account  of  the  fail- 
ure of  the  assignee  to  perform  his  duties: 
and  both  are  required  to  be  filed  before  the 
assignee  can  lawfully  have  an  opportunity  to 
make  a  fraudulent  disposition  of  the  proper- 
ty. Until  they  are  filed,  it  is  the  duty  of  the 
assignor  to  retain  possession  and  control,  and 
take  care  of  and  protect  the  property.  The 
delivery  of  possession  to  the  assignee,  for 
any  purpose,  prior  to  the  time  fixed  by  law, 
which  would  enable  him  to  do  what  the  stat- 
ute intended  to  prevent,  would  be  clearly  un- 
lawful. The  purpose  can  avail  nothing  if 
the  possession  given  afi'orded  the  assignee 
the  opportunity  to  commit  the  frauds  that 
the  statute  intended  to  prevent  by  requiring 
the  bond  and  inventory  to  be  first  filed.  If 
the  evidence  adduced,  as  stated,  be  true,  pos- 
session was  delivered  to  the  assignee  in  this 
case  in  violation  of  the  statute.  Bartlett  v. 
Teah,  1  McCrary,  176,  179,  1  Fed.  liep.  768. 

But  the  question  recurs  did  the  agreement, 
and  the  delivery  of  the  keys  in  pursuance 
thereof,  avoid  the  assignment?    This  court 
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has  repeatedly  held  that  provisions  In  a  deed 
which  were  in  contravention  of  the  statute 
rendered  the  deed  void.  In  Teah  v.  Rotb,  39 
Ark.  66,  an  attacliment  was  sued  out  on  the 
ground  that  the  defendant  liad  fraudulently 
dipsosed  of  her  property;  the  fraud  relied  on 
being  the  malcing  of  an  assignment  for  the 
benefit  of  creditors.  In  spealcing  of  the  deed  of 
assignment  in  that  case,  the  court  said:  "The 
deed  empowered  the  assignees  to  retail  the 
goods  privately  for  twelve  months,  and  then 
to  sell  the  remainder  by  public  auction.  This 
is  in  contravention  of  our  statute  of  assign- 
ments, which  directs  a  public  sale  within  120 
days  after  the  assignee  takes  upon  himself 
the  execution  of  the  trusts  of  the  assignment, 
and  the  legal  effect  is  to  avoid  the  deed  as 
against  non-assenting  creditors;"  and  the 
court  held  the  assignment  fraudulent.  See 
Raleigh  v,  Griffith,  37  Ark.  150;  Rice  v. 
Prayser,  24  Fed.  Rep.  460. 

In  Aaronson  v.  Deutsch,  24  Fed.  Rep.  465, 
the  question  under  consideration  was  pre- 
sentfd  and  decided.  The  court  said:  "It 
was  the  understanding  of  the  parties  to  the 
deed  that  possession  of  the  assigned  property 
should  l>e  delivered  to  the  assignee  upon  the 
execution  and  delivery  of  the  deed,  and  be- 
fore the  assignee  had  qualified  by  giving  bond 
and  filing  an  Inventory.  Accordingly,  im- 
mediately after  the  execution  of  the  deed  the 
assignor  put  the  assignee  in  possession  of  the 
property.  The  key  to  the  store-house  con- 
taining the  property,  and  the  property  itself, 
was  delivered  to  the  assignee.  The  assignor 
withdrew  from  the  place,  and  abandoned  all 
watch  or  care  over  the  property,  leaving  the 
assignee  to  exercise  absolute  and  unrestricted 
dominion  over  it.  The  assignee  had  not 
given  bond  and  filed  the  inventory  up  to  the 
time  the  goods  were  attached.  The  conten- 
tion of  the  learned  counsel  for  tbe  defendant; 
la  that,  because  this  illegal  understanding 
and  action  of  the  parties  was  not,  In  terms, 
provided  for  in  the  deed,  the  validity  of  the 
assignment  is  not  affected  thereby,  and  that 
the  wrongful  possession  of  the  assignee  was 
a  matter  occurring  subsequent  to  the  execu- 
tion of  the  deed,  and  cannot  affect  its  validi- 
ty. Tbe  mere  act  of  taking  possession  was 
subsequent  to  the  execution  of  the  deed,  but 
it  was  done  in  pursuance  of  an  understand- 
ing had  at  £he  time  of  the  execution  of  the 
deed;  and,  when  that  tact  is  shown,  its  legal 
effect  is  the  same  as  if  the  deed  had  provided 
for  it.  When  tbe  parties  to  the  deed  enter 
into  an  agreement  to  do  an  act  In  violation 
of  the  requirements  of  the  statute  of  assign- 
ments, and  that  agreement  finds  expression 
in  the  deed,  the  instrument  is  fraudulentand 
void  in  law  upon  its  face.  Where  such  an 
agreement  is  made,  but  is  not  disclosed  on 
the  face  of  tbe  deed,  it  must  bo  proved;  and 
when  it  Is  proved,  and  It  is  also  shown  that 
the  parties  are  carrying  out  their  illegal  pur- 
pose, the  effect  upon  tlie  validity  of  the  as- 
signment is  precisely  the  same  as  if  the  ille- 
g^  purpose  had  been  declared  on  the  face  of 
the  deed.    And  a  deliberate  agreement,  in  or 


out  of  the  deed,  made  at  the  time,  and  car- 
ried into  effect,  to  violate  the  statute,  is  a 
fraud  upon  the  statute,  and  a  fraud  upon  the 
legal  rights  of  creditors,  which  the  law  will 
redress  by  removing  the  fraudulent  barrier 
to  the  assertion  of  tbelr  legal  rights  against 
their  debtor."  Whedbee  v.  Stewart,  40  Md. 
414,  424. 

Upon  the  evidence  adduced  the  instructions 
asked  for  by  appellant  should  Jiave  been 
given.  For  reasons  Indicated  the  instruction 
given  was  erroneous  and  misleading. 

Other  questions  are  presented  for  our  con- 
sideration, but  we  do  not  deem  It  necessary 
to  decide  tbem. 

Reversed. 


GooDBiB  et  al.  v.  Mbabs  et  al. 
(Supreme  Court  of  Arharuas.    April  13,  1890.) 

Appeal  from  drcalt  ooart,  Qreene  oonnty;  J.  B. 
RivDiCE,  Judge. 

Action  by  Gk>odbar,  Love  ft  Ca,  attaching  cred- 
itors of  defendants  J.  W.  Mean  &  Co.,  in  whicli 
plaintiffs  seek  to  set  aside  an  assignment  of  a 
stock  of  merchandise,  books,  notes,  accounts,  etc., 
made  by  J.  W.  Mean  &  Co.  to  defendant  J.  D. 
Spencer,  as  assignee,  on  the  13th  day  of  Decem- 
ber, 1887,  on  allegations  of  fraud.  Appellants'  at- 
tachment was  issued  on  the  same  day,  out  several 
houn  after  the  assignment  had  been  executed,  ac- 
knowledged, and  recorded.  Tbe  attachment  came 
to  the  bands  of  the  officer  the  same  day  issned,  but 
was  not  levied  until  December  17, 1887.  Assignee's 
bond  was  given  on  the  next  day,  about  noon,  after 
the  assignment  was  made.  .  Upon  the  testiimony, 
the  court  found,  as  matter  of  faoL  "that  upon  ez- 
eoution  of  the  deed  of  assignment  the  asaignon  de- 
livered possession  of  property  assigned  to  as- 
signee, and  that  assignee  took  possession  thereof 
before  giving  bond;  but  that  this  was  not  done 
with  any  fraudulent  intent  either  on  part  of  as- 
signon  or  assignee. "  The  deed  of  assiffninent  did 
not  provide  for  the  surrender  of  the  property  to 
the  assignee  before  he  had  qualifled  bynllngan 
inventory  and  giving  bond.  Judgment  for  inter- 
pleader for  goods,  and  for  defendants  on  the  at- 
tachment.   FlaintlSs  appeal. 

John  B.  BouMn,  for  appellants.  L.  L.  Madt  A 
SOn,  for  appellees. 

Feb  Cubiaji.  This  case  is  oontroUed  by  the  d^ 
dsion  in  Commission  Ca  v.  London,  ante,  618.  Ba- 
versed  and  remanded. 


Wilson  et  al.  «.  Slauohteb  »t  eU. 
ISitpreme  Court  of  Arhantat.    April  13,  1890.) 

DeSOENT  kJTD  DlBTRlBUnOir— IXDXBTBI)  HeIB. 

Intestate's  entire  estate  was  a  tract  of  land 
already  mortgaged  for  over  a  third  of  its  value  to 
secure  a  debt  of  one  of  his  three  heirs,  who  was 
insolvent.  Defendant,  with  knowledge  of  these 
facts,  bought  at  execution  sale  the  interest  of  the 
Insolvent  heir  In  the  fund  which  was  left  after 
foreclosure  and  payment  of  the  mortgage  debt. 
Held  that,  as  the  debtor  had  no  Interest  in  the 
fund,  the  purchaser  acquired  none. 

Appeal  from  circuit  court,  St.  Fiancia 
county;  M.  T.  Sanders,  Judge. 

Action  by  Sallie  C.  Slaughter  and  others, 
heirs  of  Edwin  Jones,  against  D.  M.  Wilson 
and  others,  for  certain  funds  held  by  Wilson 
and  claimed  by  defendant  Philander  Littell. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. 

/.  J.  A  B.  C.  Homor,  for  appellants.  Jaa. 
P.  Broum,  for  appellees. 
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Per  Curiam.  Edwin  .Tones  was  the  own- 
er of  the  land  the  proceeds  of  the  sale  of 
which  are  now  In  dispute.  He  mortgaged  it 
to  secure  the  payment  of  the  debt  of  his 
brother,  John  I.  Jones.  Edwin  died  intes- 
tate, and  John  I.,  being  one  of  the  heirs,  in- 
herited a  third  interest  in  the  land.  It  does 
not  appear  that  Edwin  has  any  other  estate, 
and,  as  John  I.  has  been  wholly  insolvent  all 
the  while,  we  take  it  there  is  none.  The 
Innd  was  sold  under  the  power  in  the  mort- 
gage, after  Edwin's  death,  and  the  fund  In 
dispute  remained  after  paying  the  mortgage 
debt. 

Under  these  circumstances  if  John  I.  were 
seeking  a  distribution  of  the  fund  he  wpnld 
take  notliing,  because  the  full  share  to  which 
he  was  entitled  bad  been  appropriated  to  the 
payment  of  his  debt.  It  would  stand  as 
though  he  himself  bad  previously  drawn  out 
bis  share  of  the  fund. 

If  a  part  only  of  the  land  had  been  taken 
under  the  mortgage  to  satisfy  John  I.'s  debt, 
and  the  residue  had  stood  for  partition  among 
the  heirs  of  Edwin,  a  court  of  equity  would 
not  have  awarded  John  I.  any  part  of  it;  but, 
as  between  him  and  his  co-heirs,  it  would 
have  treated  him  as  having  mortgaged  his 
interest  in  the  land,  and  the  purchaser  at  the 
mortgage  sale  as  having  succeeded  to  his 
light.  The  appellants  substantially  concede 
that  John  I.  Jones  could  not  have  enforced 
any  claim  to  the  fund.  But  Littell,  for 
whose  beneflt  a  share  of  the  fund  is  claimed, 
purchased  the  interest  of  John  I.  Jones  in 
the  land  at  execution  sale,  with  actual  knowl- 
edge of  all  the  facts,  and  of  the  equities  of 
the  appellees.  Under  such  circumstances 
the  purchaser  takes  no  greater  right  than  the 
debtor  himself  had.  Pindall  v.  Trevor,  SO 
Ark.  249;  Allen  v.  McOaughey,81  Ark,  252; 
Newman  v.  Davis,  24  Fed.  Kep.  609. 

Let  the  judgment  be  affirmed. 


Shattuck  0.  Watson. 
ISupreme  Court  of  Arkansas.    April  19,  1890.) 

CA.N0BI.I.1TION  OF  COSTRAOT — E<JUITT. 

In  aa  action  to  cancel  two  mortgages  It  ap- 
peared that  the  first  was  a  forgery  by, plaintiff's 
son ;  that  plaintiff  gave  the  second  to  secure  the 
forged  notes,  in  consideration  of  defendant's  agree- 
ment not  to  prosecute.  Held,  that  the  first  would 
be  canceled,  but  that  as  to  the  second  plaintiff  hav- 
ing entered  Into  the  illegal  contract,  and  not  having 
wnbdrawn  from  Ituntu  his  son  was  prosecuted  by 
other  persons,  equity  would  not  interfere. 

Appeal  from  circuit  court,  Johnson  county ; 
B.  J.  Brown,  Special  Judge. 

MoKeiinon  di  Reding,  fur  appellant.  A.  8. 
McEennon  and  /.  N.  Sarber,  for  appellee. 

Hemingway,  J.  The  appellant  had  adver- 
tised for  sale,  and  was  about  to  sell,  lands  of 
the  appellee,  under  the  power  contained  in 
two  mortg.'iges,  purporting  to  have  been  ex- 
ecuted by  him  and  his  wife  to  secure  the  pay- 
ment of  certain  notes  therein  described.  One 
mortgage  bears  date  March  15,  1886,  and  re- 
cites tiiat  it  was  given  to  secure  one  note 


given  for  borrowed  money  and  six  notes  for 
the  Interest  thereon.  The  other  is  dated  De- 
cember 8,  1886.  and  was  given  to  secure  the 
same  notes,  except  one  interest  note,  which 
had  been  previously  satisfied.  The  appellee's 
son  paid  it.  The  appellee  brought  this  suit' 
to  cancel  both  mortgages,  and  to  restrain  a 
sale  under  them .  The  complaint  alleges  that 
the  prior  deed,  and  the  notes  therein  descrit>ed, 
are  forgeries,  and  that  the  plaintiff  was  en- 
tirely ignorant  of  their  existence  until  the  day 
that  he  executed  the  latter  deed;  tliat  appel- 
lant's agent  (Manguu)  visited  his  residence 
on  the  8tb  day  of  December,  1886,  for  the  pur- 
pose of  obtaining  the  deed  and  notes  of  that 
date;  that  Mangum  showed  him  the  forged  in- 
struments, and  told  him  they  had  beeu  forged 
by  his  son  J.  E.Watson,  and  that  he  had  there- 
by obtained  the  amount  of  money  therein  in- 
dicated; that  he  (Mangum)  only  wanted  the 
money  secured,  and  if  that  was  done  the  lib- 
erty and  good  name  of  the  son  would  be 
saved,  but  that  if  it  was  not  done  he  would 
be  vigorously  prosecuted  and  sent  to  the  pen- 
itentiary, and  lose  his  standing  at  the  bar 
and  in  society;  that,  in  order  to  prevent  the 
prosecution  and  ruin  of  the  son,  the  deed  of 
trust  and  notes,  all  of  which  Mangum  brought 
ready  for  signature,  were  executed,  and  the 
deed  acknowledged  before  a  justice  of  the 
peace,  who  had  accompanied  Mangum  for 
that  purpose.  The  appellee  testified  that  the 
only  consideration  for  the  deed  and  notes  was 
Mangum's  promise  not  to  prosecute  bis  son. 
The  court  found  that  the  material  averments 
of  the  complaint  were  true,  and  that  the  deeds 
and  notes  executed  by  appelle'e  on  the  8th  of 
December  were  void  because  they  were  made 
upon  an  illegal  and  invalid  consideration; 
and  it  decreed  that  the  appellant  should  sur- 
render for  cancellation  said  deed  and  notes, 
and  be  forever  enjoined  from  selling  the  land 
or  collecting  the  notes.  From  this  judgment 
the  appellant  has  appealed.  He  insists  that 
the  first  mortgage  and  notes  were  executed 
by  the  appellee,  and  are  valid,  and  that  the 
second  mortgage  and  notes  were  given  as  a 
further  security  for  the  first  to  remove  all 
doubts  as  to  their  validity.  He  asked  no  af- 
firmative relief  in  his  answer,  and  we  have 
not  considered  what  bis  rights  would  be  if  he 
had  done  so.  The  evidence  shows  that  the  ' 
appellee  did  not  execute  the  mortgage  of 
March  15th,  and  fails  to  satisfy  us  that  he  was 
a  party  to  a  conspiracy  to  obtain  money  by 
means  of  It.  As  the  deed  was  forged,  the 
appellee  is  not  estopped  to  set  it  up,  although 
the  son  obtained  money  upon  the  faith  of  it, 
and  loaned  a  portion  of  it  to  him,  unless  he 
participated  in  the  illegal  acts.  A  sale  under 
the  power  in  that  deed  would  cast  a  cloud  on 
the  appellee's  title,  and  was  properly  re- 
strained. 

The  question  whether  the  appellee,  on  the 
case  made  by  him.  Is  entitled  to  any  relief  as 
against  the  latter  mortgage  and  notes,  is  not 
free  from  difficulty.  His  case,  in  effect,  is 
that  his  son  bad  forged  a  mortgage,  on  the 
faith  of  which  he  had  obtained  money  from 
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the  appellant;  that  appellant  desired  to  obtain 
security  for  that  money,  and  appellee  desired 
to  suppress  the  criminal  prosecution  of  the 
son;  that  appellant  proposed  to  appellee  that 
if  he  would  execute  the  mortgage  and  notes 
tendered,  appellant  would  not  prosecute  his 
son;  that  the  pioposition  was  accepted,  and 
the  pap>ers  executed  and  received  accordingly; 
that  the  son  was  prosecuted  through  otlier 
agencies,  and  the  appellee  at  no  time  sought 
to  witlidraw  from  the  compact,  or  to  recover 
the  securities  given  in  pursuance  of  it,  until 
the  sale  was  advertised,  an  interval  of  over 
two  years,  and  never  released  the  appellant 
from  his  promise  except  as  it  may  be  implied 
by  bringing  this  suit.  Upon  this  state  of  case, 
can  the  appellant  invoke  equitable  relief? 
The  allegation  of  duress  is  not  sustained.  It 
seems  to  be  conceded  that  the  son  was  guilty 
of  a  felony,  and  the  appellant  threatened  only 
to  prosecute  him  for  bis  crime  uuless  the 
amount  obtained  was  secured.  It  was  not  a 
threat  to  prosecute  on  a  simulated  charge  in 
order  to  extort  money.  Marvin  v.  Marvin, 
12  S.  W.  Rep.  875.  It  is  a  practical  principle 
that  guides  equity  courts,  in  their  administra- 
tion of  justice,  that  be  who  invokes  their  aid 
must  come  with  clean  bands;  that  he  who 
bath  committed  iniquity  shall  not  have  equity. 
It  is  the  policy  of  the  law  that  crime  shall  be 
prosecuted,  and  it  prohibits,  under  severe  pen- 
alties,  the  suppression  of  prosecution.  An 
injured  party  who  agrees  with  the  felon  who 
robs  him  that  he  will  not  prosecute  him  on 
condition  that  he  return  the  stolen  goods,  or 
who  takes  a  reward  on  such  condition,  vio- 
lates the  spirit  as  well  as  the  letter  of  the  law. 
The  party  who  gives  a  reward,  and  the  party 
who  receives  it,  on  such  condition,  stand  in 
pari  delicto.  Mr.  Story,  treating  the  sub- 
ject as  to  the  rights  of  parties  to  such  an  agree- 
ment, states  the  law  as  it  La  generally  ap- 
proved: "The  general  rule  is  that,  where  an 
illegal  contract  has  been  made,  neither  courts 
of  law  nor  of  equity  will  interpose  to  grant 
any  relief  to  the  parties,  but  will  leave  them 
where  it  finds  them,  if  they  have  been  equally 
cognizant  of  the  illegality. "  2  Story,  Cont.  § 
486,  (5th  Ed.  vol.  1. 8  611 ;)  2  Pare.  Cont.  746; 
2  Add.  Cont.  715-724;  1  Pom.  Eq.  Jur.  §  402. 
There  are  some  exceptions  to  the  rule  where 
the  contract  is  malum  prohibitum,  as  also 
where  public  policy  is  considered  as  advanced 
by  allowing  the  parlies,  or  the  less  culpable 
one,  to  sue  for  relief;  but  it  is  not  material  to 
consider  the  exceptions  now,  for  cases  like  this 
have  been  considered  to  full  within  the  general 
rule.  In  the  case  of  Atwood  v.  Pisk,  101 
Mass.  363.  Atwood  sued  to  compel  the  surren- 
der and  cancellation  of  two  notes,  and  a  mort- 
gage given  to  secure  them,  on  the  ground  that 
they  were  given  upon  the  consideration  that 
the  defendant  would  not  prosecute  him  for  a 
felony.  The  bill  was  dismissed,  because  the 
plaintiff  was  not  in  a  position  to  claim  the 
equitable  relief  prayed  for.  Compton  v.  Bank, 
96  111.  301,  is  a  case  in  which  a  wife  sought 
to  cancel  a  conveyance  executed  by  her  to  the 
defendant  in  consideration  of  its  promise  not 


to  prosecute  ber  husband  for  embezzlement. 
The  court  reviewed  the  authorities,  and  coo* 
eluded  that  the  bill  should  be  dismissed,  say- 
ing: "But  though  the  deed  may  be  void  for 
such  reason,  equity  does  not  relieve  the  party 
who  executed  it  upon  or  for  such  immoral 
and  illegal  consideration  and  purpose. "  We 
might  add  many  citations  to  the  same  effect: 
Allison  V.  Hess,  28  Iowa,  388;  Inhabitants 
V.  Eaton,  11  Mass.  377;  Smith  v.  Rowley,  66 
Barb.  503;  Swartzer  v.  Gillett,  1  Cband.  207. 
Nor  can  he  derive  beneflt  from  the  rule  that 
a  party  to  an  executory,  illegal  contract  may 
rescind  it  while  it  is  executory  and  unper- 
formed, and  recover  back  money  paid  under  it. 
The  contract  was  to  givetbe  notes  and  mort- 
gage in  consideration  of  a  promise  not  to  pros- 
ecute for  a  felony.  When  the  papers  were  de- 
livered and  the  promise  given,  there  was 
nothing  more  to  be  done  by  either  party,  and 
the  contract  was  fully  executed.  It  was  held 
in  Atwood  v.  Fisk,  supra,  that  the  delivery 
of  securities  was  the  same  in  effect  as  the 
payment  of  money.  But,  conceding  that 
there  was  a  time  when  the  appellee  might 
have  withdrawn  from  bis  illegal  compact,  re- 
moved the  obstacle  he  had  placed  in  the  way 
of  justice,  and  recovered  the  securities,  he 
never  sought  to  do  it  until  the  illegal  purpose 
failed  from  other  causes,  and  his  agreement 
no  longer  thwarted  justice.  Both  parties,  fol- 
lowing impulses  of  their  own,  willfully  con- 
tracted to  violate  the  law.  The  law  will 
lend  no  aid  to  either  of  them,  but  leave  them 
where  they  have  placed  themselves.  The 
judgment  will  be  reversed,  and  a  judgment 
rendered  here  canceling  the  mortgage  of 
March  15,  1886,  and  enjoining  any  sale  un- 
der it,  but  no  relief  will  be  given  as  against 
the  second  mortgage. 


Caritth-Btbnes  Hardwarb  Go.  et  oZ.  «. 
Deerb  et  aL 

(SuprerM  Court  of  Arkaruuu.  April  19, 1890.) 
Uhaothohizbd  ATTi.cHi(BirT— Prioritt. 
Buit  by  attachment  was  brought  on  notes  in 
the  name  of  the  payees,  without  their  knowledge, 
by  attorneys  acting  for  their  surety.  The  payees 
Sttbseqaently  ratlfled  it,  but  meanwhile  other  cred- 
itors tuul  levied  a  aeoond  attachment.  Held,  that 
the  first  attachment  was  not  the  suit  of  the  payees 
until  their  assent  to  tt,  and  the  lien  of  the  second 
attachment  was  entitled  to  priority. 

Appeal  from  circuit  court,  Crawford  coun- 
ty; J.  S.  Little,  Judge. 

Reynolds  Bros,  were  indebted  to  Deere, 
Mansur  &  Co.  on  certain  notes.  William 
Reynolds,  who  was  surety  on  these  notes,  iiv> 
structed  certain  attorneys  to  sue  on  the  notes. 
They  did  so  in  the  name  of  Deere,  Mansur  A 
Co.,  and  made  attachments  on  the  proper^ 
of  Reynolds  Bros.  Their  actions  were  after- 
wards ratified  by  Deere,  Mansur  &  Co.  In 
the  mean  time,  however,  the  Caruth-Byrnes 
Hardware  Company  and  other  creditors  oC 
Reynolds  Bros,  made  attachments,  and  inter- 
vened by  petition  in  the  suit  of  Deere,  Man- 
sur  &  Co.,  asking  that  Deere,  Mansur  &  Co.'s 
claim  be  declared  subsequent  to  theirs.   From 
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a  judgment  denying  their  prayer  they  appeal. 
O.  P.  Brown  and  Sandels  dk  Warner,  for 
appellants.    /.  E.  Joyner  and  Cohn  <t  Cohn, 
for  appellees. 

Heminowat,  J.  Assuming  that  the  at- 
tachment sued  out  in  the  name  of  the  appel- 
lees was  not  vitiated  by  fraud  or  collusion, 
we  must  decide — First,  if  it  was  their  attHch- 
ment;  and,  if  so,  second,  when  was  the  lien 
fixed  in  their  favor.  The  right  of  attach- 
ment is  incident  toa  civil  action,  and  depend- 
ent upon  it.  Mansf.  Dig.  §  309.  An  action 
Is  a  formal  demand  of  one's  rights  from 
another  person  in  a  court  of  justice.  The 
plaintiff  may  bring  an  action  either  directly 
in  person,  or  indirectly  through  an  agent; 
but  bis  assent  in  one  way  or  the  other  is  es- 
sential, and,  unless  his  mind  does  thus  enter 
into  it,  it  is  not  his  action.  Section  6396, 
Mansf.  Dig.,  authorizes  a  surety  to  bring  an 
action  against  his  principal  to  obtain  indem- 
nity against  the  debtor  liability  for  which  he 
is  bound,  but  it  does  not  authorize  him  to  sue 
in  the  creditor's  name.  The  surety  failed  to 
do  what  he  might  have  done,  and  did  what 
be  had  no  authority  to  do. 

In  Jones  v.  Moody,  59  Miss.  327,  a  junior 
attaching  creditor  sought  by  bill  in  chancery 
to  vaciite  a  senior  attachment  on  the  grounds 
that  it  was  founded  on  no  debt,  and  was  a 
fraud.  The  attachment  assailed  was  in  favor 
of  a  party  who  had  owned  the  note  sued  on, 
but  assigned  it  as  collateral.  The  court  held 
tiiat,  although  not  the  proper  party  to  sue,  he 
had  an  interest  in  the  note,  and  that  the  at- 
tachment in  his  favor  was  not  a  fraud.  It 
did  not  hold  that  he  could  sue  for  his  assignee 
without  authority. 

The  attorneys  who  filed  the  complaint  were 
sot  authorized  to  collect  the  debt  for  Deere, 
Mansur  &  Ck).,  or  In  any  way  to  act  for  them. 
In  fact,  it  is  not  contended  that  there  was  any 
authority  of  any  kind  to  institute  the  action  in 
their  favor,  and  it  follows  that  it  was  not  in 
fact  their  action.  But  they  were  notified  of  its 
institution  by  the  attorneys  who  had  assumed 
to  act  for  them,  and  expressly  ratitled  the  un- 
authorized act.  That  a  party  may  adopt  a  suit 
brought  in  his  name  without  his  consent  was 
ruled  in  the  case  of  Craig  v.  Twomey,  14 
Oray,  486,  and  seems  to  follow  from  the  gen- 
eral rules  applicable  to  the  relation  of  princi- 
pal and  agent.  Of  this  we  entertain  no 
doubt;  but  the  difficulty  arises  in  considering 
the  effect  of  the  ratillcation  in  this  case.  The 
appellees  contend  that  "every  ratification  of 
an  act  already  done  has  a  retrospective  effect, 
and  is  equal  to  a  previous  request  to  do  it. " 
This  is  a  rule  applicable  to  the  subject;  and, 
if  given  in  this  case  the  broad  meaning  it 
conveys,  the  effect  is  to  give  to  every  act 
done  in  this  action,  including  the  attachment 
proceeding,  the  same  effect  as  if  they  had 
been  originally  authorized.  But  ttie  rule  has 
its  exceptions,  as  well  recognized  and  as  gen- 
erally approved  as  the  rule  itself.  Without 
attempting  to  indicate  to  what  extent  the 
rule  applies,  or  to  specify  the  exceptions  that 


are  recognized,  we  hold  that  where,  prior  to 
the  ratlflcatlon,  third  persons  have  in  good 
faith  acquired  substantial  rights,  or  have 
been  placed  in  such  position  in  reference  to 
the  transaction  that  they  will  be  prejudiced 
by  such  retroactive  effect,  the  ratification  will 
not  be  allowed  to  cut  out  or  prejudice  those 
rights.  The  benefit  of  this  exception  baa 
been  extended  to  protect  the  rights  of  inters 
vening  purchasers  and  lienors,  by  attach- 
ment and  otherwise.  Mechera,  Ag.  S  168; 
Whart.  Ag.  §  78;  Wood  v.  McCain,  7  Ala. 
800;  Taylor  v.  Robinson,  14  Cal.  396;  John- 
son V.  Johnson,  31  Fed.  Rep.  700.  Mr. 
Wharton,  by  way  of  illustrating  the  rule  and 
its  exceptions,  puts  a  state  of  case  as  an  ex- 
ception  which  is  a  counterpart  of  the  case  at 
bar.  The  supreme  court  of  Massachusetts, 
in  the  case  of  Baird  v.  Williams,  19  Pick.  381, 
which  involved  the  same  questions  upon  the 
samefacts,  said:  "If  it  be  urged  tliatthesub- 
sequent  assent  of  the  creditors  relates  back  to 
the  making  of  the  note,  and  makes  the  trans- 
action valid  db  initio,  the  plaintiffs  are  met 
by  the  well-known  rule  that  this  principle  of 
relation,  equitable  >in  itself  as  between  the 
parties,  is  not  to  be  so  construed  as  over- 
reaching mesne  liens  and  rights  accrued  to 
others  before  the  consent  and  ratification." 
It  may  be  that  there  are  certain  kinds  of  acts 
done  for  another,  without  authority,  so  man- 
ifestly for  bis  benefit  that  all  parties  dealing 
in  relation  to  the  matter  would  be  held  to 
know,  and  the  law  would  presume,  their  rat- 
ification. Be  that  as  it  may,  no  such  pre- 
sumption exists  aa  to  attachments  and  their 
incident  liabilities.  As  the  intervenors  had 
acquired  their  liens  before  the  appellees  had 
adopted  this  action,  it  follows  that  the  lien 
of  the  latter  became  fixed,  as  against  the 
former,  at  the  time  of  the  ratification,  and  is 
sulnequent  to  theirs. 

The  appellees  contend  that  appellants  can- 
not question  the  validity  of  their  lien;  and 
cite,  to  sustain  them,  the  case  of  Sannoner  v. 
Jacobson,  47  Ark.  31.  The  objection  urged 
by  appellants  In  this  case  did  not  go  to  the 
grounds  of  the  attachment  or  tlie  irregular- 
ities of  the  proceeding,  but  deny  the  validity 
of  the  attachment,  and  attack  the  ground- 
work of  the  lien.  A  prior  lien  would  be  of 
little  value  if  the  lienor  could  not  assert  it; 
but  the  law  affords  him  the  opportunity. 
Mansf.  Dig.  §  356.  Without  considering  the 
question  of  fraudulent  and  collusive  attach- 
ments pressed  by  counsel  for  the  appellants, 
we  conclude  that  the  record  shows  that  their 
liens  are  prior  to  the  lien  of  appellees.  The 
judgment  wilLlM  reversed,  and  the  cause  re- 
manded, with  directions  to  the  circuit  court 
to  render  judgment  in  accordance  with  the 
law  as  herein  announced. 


LuoT  t>.  Hopkins. 
(Court  of  Appeals  qf  Kentucky.    April  M,  1880.) 

VamraB's  Lmr— ENroacaMBNr— Vablutoi — Baim 
0¥  Land. 
1.  A  deed  from  J.  to  D.  recited  that  $100  of 
the  purchase  price  was  due  December  16,  1875. 
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D.  ooDTeyed  tiie  land  to  B.  bj  a  deed  which  referred 
to  a  $100  note  of  B.  to  J.,  and  recited  that  it  was 
Ktven  in  lieu  of  the  payment  still  owing  by  D.  to 
J.,  and  that  it  was  payable  on  or  before  March  1, 
1S78.  The  note  recited  that  it  was  iriven  for  the 
land  described  in  the  deed,  and  was  of  the  same 
date,  but  was  payable  December  16, 1875.  Held, 
that  the  variance  between  the  deed  and  note  as  to 
the  date  of  matari^  was  not  fatal  to  a  petition  to 
enforce  the  note  as  a  lien  on  the  land,  as  the  deeds, 
which  were  both  filed  with  the  petition,  soiUcient- 
ly  identified  the  note. 

2.  As  an  action  to  enforce  as  a  lien  on  land  In 
the  hands  of  a  third  person  a  note  given  for  its 
purchase  price  is  not  barred  until  after  the  lapse 
of  15  years,  plaintiff  is  not  precluded  from  recover- 
in{(  by  his  failure  to  sue  until  after  18  years  from 
the  maturity  of  the  note  and  the  time  when  it  was 
assigned  to  him,  during  which  the  vendee  was 
solvent  and  remained  in  the  county,  where  it  ap- 
pears that  plaintiff  has  not  estopped  himself  by 
contract  from  asserting  his  lien,  and  that  his  deo- 
laratlon  that  he  could  have  collected  the  note,  but 
delayed  too  long,  was  not  made  to  defendant. 

3.  Qen.  St.  Ky.  o.  68,  art  1,  S  84,  which  pro- 
vides that,  "when  any  real  estate  shall  be  con- 
veyed, "  the  vendor  shall  have  no  lien  on  the  land, 
nmess  it  is  stated  in  the  deed  what  part  of  the  con- 
sideration remains  unp^d,  does  not  deprive  a 
vendor  of  his  lien  on  the  land,  as  against  a  remote 
l>ona  fide  purchaser,  where  neither  the  deed  of 
the  vendor  nor  that  of  his  grantee  was  recorded, 
or  lodged  for  record. 

4.  Under  Civil  Code  Ky.  J  694,  which  provides 
that,  before  ordering  a  sale  of  land  for  the  pay- 
ment of  debts,  the  court  shall  be  satisfied  from  the 
pleadings,  or  agreement  of  the  parties,  or  alBda^ 
vits,  or  commissioner's  report,  that  it  can  be  di- 
vided without  materially  impairing  its  value,  the 
court  is  warranted  in  ordering  a  sale  of  land  where 
it  appears  from  the  description  in  the  petition  that 
it  Is  divisible,  though  there  is  no  special  allega- 
tion to  that  effect. 

Appeal  from  circaft  ooart.  Glinton  county. 
"Not  to  be  officially  reported." 
/.  A.  Brents,  for  appellant.    Bam  O.  Har- 
din, for  appellee. 

Holt,  J.  December  15,  1874,  Nathan 
Jarvis  executed  a  deed  to  L.  J.  Downs  to  two 
town  lots  for  8135,  of  which  8100  was  pay- 
able on  December  15, 1875.  It  was  acknowl- 
edged, and  left  in  the  county  clerk's  office, 
but  never  recorded,  or  even  properly  lodged 
for  record  by  the  payment  of  the  tax.  Sep- 
tember 30,  1875.  Downs  executed  a  deed  to 
J.  M.  Bristow  for  the  lota  at  the  same  price; 
and  the  latter,  by  way  of  paying  Jarvis  what 
Dowiu  still  owed  him  upon  the  land,  execut- 
ed to  him  a  note  for  8100.  which  Jarvis,  on 
January  8, 1876,  assigned  to  the  appellee.  P. 
H.  Hopkins.  The  last-named  deed  was  also 
acknowledged,  and  left  in  the  clerk's  office, 
but  never  recorded,  or  even  properly  lodged 
for  record.  It  recites  as  a  part  of  the  con- 
sideration: "One  liundred  dollars  to  be  paid 
to  Nathan  Jarvis  on  or  before  the  Ist  day  of 
March,  1876."  Tlie  note  was,  however,  given 
payable  on  December  15,  1875.  January  1, 
1876,  Bristow  conveyed  the  lots  to  J.  F.  Mc- 
Whorter,  and  the  deed  was  recorded.  The 
last-named  grantee  died  intestate;  and  two 
of  his  heirs.  W.  O.  and  T.  F.  McW.borter, 
purchased  the  interest  of  the  others,  and  re- 
ceived conveyances  from  them;  and  then  the 
twoMcWhortors  sold  and  conveyed  the  lots  to 
the  appellant,  John  A.  Lucy.  January  31, 
1889,  the  appellee,  Hopkins,  brought  this  ac- 


tion npon  the  note  assigned  to  him  by  Jar- 
vis. seeking  to  enforce  it  as  a  lien  against 
the  lots.  The  lower  court  having  so  decreed, 
Lucy  has  appealed ;  and  the  main  ground  for 
a  reversal  urged  by  him  is  that  he  is  an  in- 
nocent parcliaser  without  notice,  either  act- 
ual or  constructive,  of  the  alleged  lien,  and 
that,  if  it  ever  existed,  the  right  to  enforce  it 
has  been  lost  by  ladies  upon  the  part  of  the 
appellee.  The  deed  from  Bristow  to  Mc- 
Wborter,  and  which  Is  of  record,  does  not 
speak  of  the  one  from  Downs  to  Bristow.  If 
it  had  done  so,  then  the  subsequent  pur- 
chaser would  have  been  required  at  his  peril 
to  know  its  contents,  and  that  a  lien  had  been 
therein  retained  in  favor  of  Jarvis  for  the 
payment  of  the  note  subsequently  assigned 
to  Hopkins.  Johnston  v.  G  wathmey,  4  Idtt. 
( Ky. )  320.  Upon  the  contrary,  it  recites  that 
the  land  had  been  conveyed  by  Jarvis  direct- 
ly to  Bristow.  The  appellant,  therefore,  con- 
tends that  tlie  "Downs  deed,"  as  it  is  termed, 
is  not  a  part  of  his  chain  of  title;  that,  not 
being  of  record,  he  had  not  only.no  actual, 
but  no  constructive,  notice  of  it»  existence; 
and  that  for  these  reasons,  as  well  as  on  ac- 
count of  the  variance  between  the  maturity 
of  the  note  as  sliown  upon  its  face  and  as 
named  in  the  so-called  "Downs  deed."  bis 
demurrer  to  the  petition  as  amended  should 
have  been  sustidned.  The  deeds  from  Jarvis 
to  Downs,  and  from  the  latter  to  Bristow, 
were  Aled  with  the  petition.  When  they  are 
considered  with  the  note  sued  upon,  it  ap- 
pears to  a  reasonable  certainty  that  it  is 
the  same  note  that  is  named  in  the  Downs 
deed.  It  is  of  the  same  date  as  the  deed,  and 
for  the  same  amount  as  tlie  note  spoken  of  in 
it.  It  recites  that  it  is  for  the  same  lots  as 
are  described  in  the  deed;  and  by  being  made 
payable  on  December  15, 1875.  it  is  evident 
that  it  was  given  in  lieu  of  the  payment  ow- 
ing to  Jarvis  by  Downs,  as  set  forth  in  the 
deed  to  the  latter. 

It  is  true  that  more  than  13  years  elapsed 
from  the  maturity  of  the  note,  and  from  the 
time  it  was  assigned  to  the  appellee,  before 
this  suit  was  brought;  and  that  until  1879 
Bristow  remained  in  the  county,  and  was 
solvent.  The  time  necessary  to  bar  an  action 
upon  it  is  15  years,  however;  and  the  vendor 
or  his  assignee  is  not  bound  to  sue  at  law 
upon  the  note.  He  may  assert  his  lien  in 
equity,  in  the  first  instance,  and  he  has  the 
full  period  before  limitation  runs  within 
which  to  do  so.  There  is  some  showing  of  a 
diS|.)Osition  upon  the  part  of  the  appellee  to 
favor  Bristow,  owing  to  a  kind  feeling  for 
him;  but  it  does  not  appear  that  the  appellee 
has  by  word  or  conduct  waived  the  lien,  if 
one  existed,  or  estopped  himself  from  assert- 
ing it.  The  demurrer  to  the  third  paragraph 
of  the  answer  was  properly  sustained.  It 
sets  up  tlie  solvency  of  Bristow,  the  failure 
of  the  appellee  to  sue  him,  and  avers  that  the 
appellee  indulged  him  from  time  to  time  upon 
promises  to  pay.  looked  to  and  accepted  him 
for  the  debt,  and  waived  the  lien.    It  does 


not  aver  any  contract,  however, 

:gitized  by      ~ 
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part  of  the  appellee  to  this  effect  with  the  ap- 
pellant, or,  indeed,  with  any  one.  The  state- 
ment  of  the  appellee  that  he  "held  an  old  note 
against  the  house  and  lots  that  he  oould  haVe 
collected,  but  he  had  let  it  lay  too  long," 
was  not  made  to  the  appellant,  but  to  T.  F. 
MoWhorter,  after  the  latter  had  become  an 
owner  of  the  property,  and  cannot  operate  as 
an  estoppel. 

Did  a  lien  exist?  is  the  only  question.  If 
the  appellee's  assignor  had  a  lien  for  the  pay- 
ment of  the  note,  then  it  passed  to  the  ap- 
pellee by  the  assignment  of  the  note.  Our 
statute  does  not  create  the  lien.  It  merely 
provides  that  in  a  certain  event  a  vendor 
■ball  not  have  one  as  against  bona  fld«  cred- 
itors and  purchasers.  It  says:  "When  any 
real  estate  shall  be  conveyed,  and  the  consid- 
eration, or  any  part  thereof,  remains  unpaid, 
the  grantor  shall  not  have  a  lien  for  the  same 
against  bona  fide  creditors  and  purchasers, 
unless  it  is  stated  in  the  deed  what  part  of 
the  consideration  remains  unpaid. "  Gen.  St. 
c.  63,  art.  1,  §  24.  A  waiver  of  the  lien  arises 
by  virtue  of  this  provision  as  to  certain  par- 
ties, in  case  the  grantor  conveys,  without 
stating  what  part  of  the  consideration  re- 
mains unpaid.  If  a  vendor  has  not  conveyed, 
the  lien  exists,  and  he  may  assert  it  as  against 
a  remote  vendee,  unless  bis  doing  ao  is  barred 
by  time,  or  he  has  in  some  way  estopped  him- 
self from  doing  so,  or  unless  he  has  waived 
the  lien.  Here  the  legal  title  has  not  been 
conveyed  by  either  Jarvis  or  Downs.  The 
so-called  deeds  from  them  are  nothing  more 
than  bonds  for  a  title.  They  have  never,  in 
fact,  conveyed  the  land.  Neither  of  the  in- 
struments were  ever  recorded,  or  even  lodged 
for  record.  Whatever  title  the  appellant  has, 
comes  through  them.  He  is  claiming  under 
them;  and  be  therefore  holds  subject  to  any 
burden  existing  by  virtue  of  the  sales  by 
tbem.  The  fact  that  tie  had  neither  actual 
nor  constructive  notice  of  the  existence  of 
the  lien  for  unpaid  purchase  money  is  not, 
therefore,  material.  He  cannot.  In  such  a 
case,  hold  the  land,  and  be  free  of  the  burden. 
The  case  involves  some  hardship.  Private 
mischief  must  sometimes  result,  however,  for 
the  public  convenience.  A  well-established 
rule  cannot  be  varied  to  suit  individual  pri- 
vation. Moreover,  the  appellant  is  not  with- 
out fault,  nor  is  bis  immcMliate  vendor.  The 
latter  iinew  of  the  existence  of  the  note  be- 
fore the  sale  to  the  appellant;  and  the  latter 
did  not,  before  his  purchase,  investigate  the 
title,  or  have  it  done. 

Error  does  not  appear  from  the  direction  in 
the  judgment  as  to  the  mode  of  sale.  Section 
694  of  the  Civil  Code  provides:  "Before  or- 
dering asale  of  real  property  for  the  payment 
of  debt,  the  court  must  be  satisfied  by  the 
pleadings,  by  an  agreement  of  the  parlies,  by 
affidavits  filed,  or  by  a  report  of  a  commis- 
sioner or  commissioners,  whether  or  not  the 
property  can  be  divided  without  materially 
impairing  its  value."  The  petition  need  not, 
however,  expressly  aver  whether  the  property 
is  or  is  not  divisible.    This  may  appear  by 


the  description  of  it  in  the  pleading.    The 
court  is  then  "satisfied  from  the  pleadings" 
of  the  fact.    Sears  v.  Henry.  13  Bush,  418. 
Judgment  affirmed. 


Johnson  c.  Commonwbai.th. 
(Court  of  Appeals  of  Kentuehy.  March  33, 1890.) 
CRiHiNiLL  Law— Appbai/— Bkibebt  at  EiLsonoKS. 

1.  Where  a  denial  of  the  right  of  suffrage  and 
to  hold  public  offioe  ia  annexed  to  the  panista- 
ment  imposed  on  oonvlction  of  a  misdemeanor,  an 
appeal  will  lie  to  the  court  of  appeals,  thongh  the 
fine  imposed  is  Insuffldent  to  give  the  court  juris- 
diction. 

3.  At  a  trial  for  receiving  a  bribe  to  vote  for 
a  oertaln  candidate  for  oongress,  the  testimony  for 
the  commonwealth  was  that  of  s  single  witness, 
who  tesUfled  that  he  loaned  defendant  five  dol- 
lars, but  not  to  influence  his  vote,  thoagh  he  did 
not  Icnow  that  he  would  have  loaneid  it  hat  for  the 
election;  and  that  the  accused  entertained  the 
same  poUtloal  views  as  witness.  Held,  that  a 
motion  to  dismiss  should  have  been  granted. 

S.  D^endant  reoueeted  an  instruction  that  the 
Jury  must  believe  that  the  money  was  given  ac- 
cused to  influence  his  vote,  and  that  for  such 
money  the  accused  did  vote  as  requested,  and  that 
if  the  money  vras  In  good  faith  loaned  the  accused 
was  not  guUty.  Held,  that  it  was  improperly  re- 
fused. 

Appmil  from  criminal  court.  Carter  county. 
"To  be  officially  reported." 
J.  D.  Jones,  for  appellant.    P.  W.  Har- 
din, Atty.  Oen.,  for  the  Commonwealth. 

Fbtor,  J.  The  appellant,  James  John- 
son, was  indicted  by  a  grand  jury  (MT  the  Gar- 
ter criminal  court  for  t^e  oftense  of  unlaw- 
fully receiving  a  bribe  in  money  paid  to  him 
by  one  Strother;  that  for  a  consideration  in 
money  paid  to  him  by  Strother  he  voted  for 
T.  H.  Paynter,  who  was  at  the  time  a  candi- 
date for  a  seat  in  the  house  of  representatives 
of  the  United  States.  There  was  a  demurrer 
to  the  indictment  for  a  failure  to  allege 
where  the  voto  was  cast,  or  that  an  election 
was  held  In  the  county  of  Carter  for  repre- 
sentati  ve.  While  the  indictment  should  have 
been  more  speclflc,  and  the  demurrer  sa»- 
tained,  it  is  proper  to  notice  other  questions 
raised,  and  npon  which  this  case  will  be 
Rnally  determined  in  the  court  below.  It  is 
first  insisted  by  the  attorney  for  the  state 
that  the  appeal  should  be  dismissed,  as  it  is 
an  indictment  for  a  misdemeanor,  and  the 
fine  imposed  is  only  $10.  The  Oode  gives 
this  court  jurisdiction  (now  belonging  to  tlie 
snperior  court)  where  the  fine  exceeds  S50. 
Section  847,  Carroll's  Code.  This  being  a 
misdemeanor  by  statute,  it  is  urged  Uiat  the 
extent  of  the  punishment  cannot  give  the 
jurisdiction  unless  the  line  exceeds  S50. 
There  is  no  imprisonment  imposed  in  this 
case,  and  the  One  made  at  $10 only,  which  is 
much  less  than  the  sum  fixed  by  the  statute. 
It  provides  that  "any  person  guiltyof  receiv- 
ing a  bribe  for  his  vote  at  an  election,  or  for 
his  services  or  iniluence  in  procuring  a  vote  or 
votes  at  an  election,  shall  be  fined  from  fifty 
to  five  hundred  dollars,  and  be  excluded  from 
office  and  suffrage. "  How  the  jury  arrived 
at  the  amount  of  a  fine  not  authorized  by  the 
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statute  is  not  explained;  bnt,  if  the  party  is 
gnilty,  the  fact  that  he  was  made  to  pay  a  less 
fine  than  that  authorized  by  the  statute  to 
be  imposed  affords  no  ground  for  a  reversal, 
and  if  this  was  the  only  panishment  inflicted 
the  appeal  would  be  dismissed.  It  is  plain 
that  if  the  fine  bad  been  9500,  the  limit  pre- 
scribed by  the  statute,  the  superior  court 
would  have  had  jurisdiction,  and  a  denial  of 
the  right  of  suffrage  being  annexed  to  the 
penalty  and  imposed  by  the  court  below,  the 
jurisdiction  of  this  court  would  attach,  as  a 
franchise  involving  the  inestimable  right  of 
suffrage  is  directly  involved  in  the  issue. 
The  court  l)elow,  after  the  verdict  of  guiity, 
pronounced  this  judgment:  "And  it  is 
further  adjudged  by  the  court  that  the  de- 
fendant  shall  hereafter  be  disqualified  from 
holding  or  discharging  the  duties  of  any  of- 
fice of  honor,  trust,  or  profit  under  the  laws 
of  tills  state,  or  any  town,  or  city,  or  munic- 
ipality thereof,  and  prohibited  from  exer- 
cising the  right  of  suffrage  within  the  state 
of  Kentucky  during  his  natural  life."  Tliat 
dollars  and  cents  are  to  be  more  highly  valued 
in  determining  the  jurisdiction  of  this  court 
by  reason  of  the  statute  than  the  right  of 
suffrage,  or  the  infliction  of  a  punishment 
that  degrades  the  offender  for  ail  time,  cannot 
be  conceded,  and,  while  the  offense  is  termed 
a  misdemeanor,  the  deprivation  of  such  a 
right  will  be  treated  in  this  court  as  a  direct 
proceeding  to  deprive  the  offender  of  the 
rights  of  a  citizen,  and  the  jndgnient  entered 
by  tlie  court  Iwlow,  depriving  the  appellant 
of  the  right  to  vote  and  of  the  right  to  Imld 
office,  being  the  result  of  the  verdict  impos- 
ing the  fine,  this  court  will  necessarily  as- 
sume jurisdiction  of  the  entire  judgment. 
It  was  never  contemplated  by  the  law-mak- 
ing power  that  an  appeal  could  be  prosecuted 
from  the  judgment  imposing  a  flue  of  $500, 
and  not  from  a  judgment  entered  by  the 
court  liased  on  a  verdict  for  tliat  amount,  or 
a  less  sum,  by  which,  during  the  natural  life 
of  the  offender,  he  is  prohibited  from  holding 
any  office  of  trust  or  profit  within  this  com- 
monwealth. The  offense  is  a  high  misde- 
meanor, and,  depriving  the  citizen  of  a  most 
sacred  right,  he  can  tie  heard  in  this  court. 
Cheek  v.  Com.,  7  S.  W.  Itep.  403. 

Slrother,  the  witness  for  the  state,  says 
that  he  loaned  the  appellant  five  dollars,  but 
not  to  influence  his  vote  in  any  manner,  but 
did  not  know  that  be  would  have  loaned  it 
but  for  the  election;  that  the  accused  enter- 
tained the  same  political  views  that  tlie  wit- 
ness did.  On  this  testimony,  it  being  all 
introduced  by  the  state,  the  defense  moved 
to  dismiss  the  indictment  because  no  offense 
bad  been  proven.  The  court  refused  the 
motion.  This  was  error.  The  distinct 
charge  was  that  the  accused  had  voted  for 
Paynter  for  congress,  and  received  a  bribe  to 
do  so.  The  voting  was  by  ballot,  and  there 
was  no  evidence  by  the  state  that  any  such 
vote  was  cast.  The  system  of  voting  by  bal- 
lot is  iMsed  upon  the  idea  that  it  makes  tlie 
action  of  the  voter  independent,  and  to  en- 


able him  to  vote  for  whom  he  pleases.  No 
one  has  the  right  to  examine  the  ballot  of  the 
voter,  or  to  testify  as  to  its'  contents  with  a 
knowledge  acquired  in  any  other  mode  than 
the  information  given  him  by  the  voter 
himself.  His  ballot,  says  Mr.  Justice  Cooley, 
is  absolutely  privileged,  and  the  veil  of  secre- 
cy should  be  impenetrable  unless  the  voter 
voluntarily  lifts  it.  Cooley,  Const.  Lim.  762. 
It  places  the  voter  beyond  the  influence  of 
wealth  and  power,  and  if  the  manner  of  his 
voting  is  open  to  investigation,  as  any  other 
issue,  the  virtue  of  the  system  is  destroyed. 
The  jury,  therefore,  had  no  right  to  speculate 
as  to  tlie  person  for  whom  the  vote  was  cast, 
or  to  reach  such  a  conclusion  from  the  for- 
mer political  convictions  of  the  accused.  The 
motion  to  dismiss  should  have  lieen  sustained. 
The  court  l)elow  having  refused  to  dismiss 
the  case,  the  accused  then  testified  substan- 
tially as  the  witness  for  the  state,  but  admit- 
ted that  he  voted  for  Paynter.  At  the  con- 
clusion of  the  testimony  the  court  instructed 
the  jury  that  if  the  aocnsed,  in  consideration 
of  a  brit)e  in  money  paid  him  by  Strother, 
voted  for  Paynter,  they  must  And  the  de- 
fendant guilty.  The  defendant  then  asked 
the  court  to  say  to  the  jury,  in  effect,  that 
they  must  l)elleTe  the  money  was  given  him 
by  Strother  for  the  purpose  of  influencing  his 
vote,  and  that  for  said  money  the  accused 
did  vote  for  Paynter;  that  if  the  money 
was  in  good  faith  loaned  the  accused  is  not 
guilty.  This  is,  in  substance,  the  instruc- 
tion asked  by  defendant  and  refused.  What 
conclusion  the  jury  reached  as  to  the  facts 
necessary  to  constitute  bribery  does  not  ap- 
pear; but  we  see  no  reason  for  refusing  an 
instruction  based  on  testimony  conducing  to 
show,  at  least,  that  it  was  a  loan  of  the  money 
in  good  faith,  and  not  for  the  purpose  of  in- 
Anencing  the  vote  for  I^ynter.  The  defense, 
in  so  far  as  it  was  sustained  by  the  testi- 
mony, should  have  been  presented  to  the  jury, 
and  the  failure  to  do  so  may  have  led  thcdr 
minds  to  tlie  conclusion  that  a  case  of  bribery 
had  l>een  made  out.  The  judgment  below  is 
reversed,  and  remanded  for  proceedings  con- 
sistent with  this  opinion.  A  new  trial  will 
be  granted. 


Louisville  Baneinq  Co.  v.  Leonard  «t  oL 

(Court  of  AppeaU  of  KentudHy.    April  6, 1880.) 

HoBTOAess — FnnrBS  AsvANcmccHTs — ^Homi- 

BTXAD. 

1.  A  mortgage  for  a  speciflo  sum  given  in  good 
faith  as  security  for  future  advances  is  a  valid  se- 
cnrity,  as  against  the  general  creditors  of  the  mort- 
gagor, for  advances  not  eocoeedlng  the  sum  specl- 
fled  in  the  mortgage. 

2.  Though  8  mortgage  purports  to  be  given  for 
a  fixed  sum,  parol  evidence  is  admissible  to  show 
that  it  was  given  to  secure  future  advances,  and 
their  amount. 

8.  An  agreement  that  a  mortgage  stiall  be  a 
continuing  security  for  any  future  advances, 
whether  made  before  or  after  its  maturity,  will  ex- 
tend the  lien  of  the  mortgage  In  favor  of  advances 
made  after  its  maturity. 

i.  A  mortgagor's  wife,  who  joined  in  the  ex-  ' 
ecution  of  the  mortgage,  which  covered  the  home- 
stead, cannot  complain  that  it  was  given  for  future 
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advancementa,  where  these  are  less  than  the  sum 
to  secure  which  the  mortgage  purports  to  be  given. 

Appeal  from  Louisville  chancery  court. 

"To  be  officially  reported." 

Bamett,  Miller  &  Bamett,  for  appellant. 
A.  Buvall,  Geo.  L.  Ewrbaok,  and  /.  T.  Wood- 
$on,  for  appellees. 

Holt.  J.  Prior  to  April  22,  1886,  F.  J. 
Duile,  who  was  then  a  furniture  manufact- 
urer, had  been  in  the  habit  of  discounting  the 
notes  which  he  took  from  his  customers  with 
the  appellant,  the  Louisville  Banking  Com- 
pany. About  the  time  named  he  wished  to 
discount  to  the  bank  more  paper  upon  one  of 
bis  patrons  than  it  was  willing  to  accept  up- 
on one  person.  To  induce  it  to  do  so  he  ex- 
ecuted to  it  his  note  for  95,000,  dated  April 
22,  1886,  and  due  one  year  thereafter;  and 
to  secure  its  payment  a  mortgage,  absolute 
in  its  terms,  and  in  which  his  wife,  Catharine 
Duile,  united,  upon  three  adjoining  lots  in 
the  city  of  Louisville,  upon  one  of  which 
they  lived,  and  upon  which  property  the  f  ur- 
nitiire  manufactory  was  located.  There  was 
already  a  purchase-money  lien  upon  one  of 
the  lots  and  a  mortgage  lien  upon  another. 
The  note  and  mortgage  were  delivered  to  the 
bauk  as  kdditional  security  to  that  afforded 
by  the  names  of  the  makers  and  indorsers  up- 
on the  paper  which  Duile  might  in  futuro 
discount  to  it.  They  were  to  be  a  continu- 
ing security  for  this  purpose.  Just  as  if  he 
had  deposited  witli  the  bank  a  stock  certifi- 
cate to  secure  it.  The  defeasance  clause  in 
the  mortgage  provides:  "Whereas,  said  Q rat- 
named  party  of  the  first  part  has  executed  to 
the  party  of  the  second  part  his  promissory 
note  for  five  thousand  dollars,  payable  in  one 
year,  now,  if  tliis  note  should  be  paid,  and  if 
the  parties  of  the  first  part  will  also,  until  it 
is  paid,  keep  the  buildings,  machinery,  and 
stock  on  the  lot  insured  to  two-thirds  of  its 
value,  or  reimburse  to  the  party  of  the  sec- 
ond part  the  premium  for  so  keeping  it  in- 
sured, then  this  deed  to  be  void;  otherwise  to 
be  and  remain  in  full  force."  It  is  not 
stated  in  eilher  the  note  or  the  mortgage 
that  they  were  given  to  secure  future  i^> 
vances  to  or  indebtedness  by  Duile  to  the 
bank.  After  tlieir  execution  be  continued 
to  discount  the  notes  of  his  customers  to  the 
bank,  and  among  other  paper  he  discounted 
to  it  and  received  tlie  money  upon  10  accom- 
modation notes,  drawn  in  bis  favor  by  one 
Deutsch,  for  different  sums,  and  bearing  dif- 
ferent dates.  Their  accommodation  char- 
acter was  not  known  to  the  bank  when  Duile 
indorsed  them  to  it.  They  are  all  dated  after 
maturity  of  tlie  5,000-dollar  note,  but  it  is 
proven  that,  save  one  for  $350,  they  are  re- 
newals of  notes  given  prior  to  its  maturity. 
October  10,  1887,  Duile  made  an  assignment 
for  the  benefit  of  his  creditors.  All  of  the 
notes  upon  his  customera,  which  be  had  dis- 
counted to  the  bank,  had  then  be  paid;  but  it 
still  held  the  10  Deutsch  notes,  the  earliest 
being  dated  August  8,  1887,  and  the  last  one 
October  8,  1887,  and  amounting  in  all,  as 


shown  by  the  commiBsioner's  report  filed  in 
this  case,  to  91,769.90.  In  this  suit  brought 
by  Duile's  assignee  to  settle  the  estate,  the 
bank  asserted  these-  notes  as  a  preferred 
claim  by  virtue  of  the  5,000-doUar  mortgage. 
It  was  rejected  as  such,  but  allowed  as  a  gen- 
eral debt  against  the  trust-estate.  The  lower 
court  also  allowed  a  homestead  of  a  thou- 
sand dollars  in  the  property  embraced  by  the 
bank's  mortgage,  and  it  has  appealed. 

It  is  claimed  by  the  appellees  that  the  mort- 
gage was  gi  ven  to  secure  the  bank  as  to  the 
notes  of  one  particular  customer  of  Duile, 
and  that  in  any  event  it  was  only  to  secure 
it  as  to  paper  discounted  to  it  upon  his  custom- 
ers that  had  been  given  for  value,  or  as  to 
what  is  sometimes  known  as  "business 
paper."  The  evidence,  however,  shows  it 
was  the  agreement  tliat  it  was  to  be  a  con- 
tinuing collateral  security  for  any  indebted- 
ness of  Duile  to  the  bank  in  the  future, 
whether  arising  before  or  after  the  maturity 
of  the  mortgage  note.  This  is  substantially 
proven  by  the  president  of  the  bank  by 
Deutsch,  and  anotlier  party,  and  Duile  has 
not  testified.  There  is  evidence  tending  to 
show  that  this  was  known  to  his  wife,  and 
there  is  an  entire  al>sence  of  fraud  or  unfair 
dealing  upon  the  part  of  the  bank  in  the 
transaction.  It  may  now  be  regarded  as 
settled  law  in  this  country  by  virtue  of  a  long 
line  of  decisions,  beginning  with  tbe'leading 
case  of  Sbirras  v.  Caig,  7  Cranch,  34,  that  a 
mortgage  to  secure  future  advances  is  a  valid 
contract.  The  only  proper  question  in  such 
a  case  is  the  bona  fides  of  the  transaction.  It 
was  said  by  Judge Siort  in  thecaseof  Leeds 
V.  Cameron,  3  Sum.  492:  "Nothing  can  be 
more  clear,  both  upon  principle  and  authority, 
than  that,  at  the  common  law,  a  mortgage, 
bona  fide  made,  may  be  for  future  advances, 
and  liabilities  for  the  mortgagor  by  the  mort- 
gagee, !is  well  as  for  present  debts  and  liabili- 
ties." And  in  Conard  v.  Insurance  Co.,  1 
Pet.  448,  the  supreme  court  of  the  United 
States,  speaking  through  the  same  distin- 
guished judge,  said:  "Mortgages  may  as  well 
be  given  to  secure  future  advances  and  con- 
tingent [debts]  as  those  which  already  exist, 
and  are  certain  and  due.  The  only  question 
that  properly  arises  in  such  cases  is  the  bona 
fldesotthe  transaction."  In  Lyle  v.  Du- 
comb,  5  Bin.  585,  the  court,  speaking  through 
TiLOHMAN,  C.  J.,  said:  "There  cannot  be  a 
more  fair,  bona  fide,  and  valuable  considera- 
tion than  the  drawing  or  indoraing  of  notes 
at  a  future  period  for  the  benefit  and  at  the 
request  of  the  mortgagor;  and  nothing  is 
more  reasonable  than  the  providing  a  suffi- 
cient indemnity  beforehand."  There  has 
been  some  diversity  of  views  between  courts 
and  text-writei-s  as  to  the  rights  of  mort- 
gagees under  mortgages  for  future  advances 
as  to  third  parties.  Some  have  thought  that 
if  the  mortgage  did  not  give  notice  of  what 
it  was  in  fact  intended  to  secure,  or  that  it 
was  for  future  advances,  and  a  necessity, 
therefore,  arose  for  proof  alitinde,  that  it  was 
invalid  as  to  third  persons.,  ^J^m^  said. 
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however,  by  Mabshall,  C.  J.,  in  the  case  of 
Shirraa  v.  Caig,  supra:  "It  is  true  that  the 
real  transaction  does  not  appear  on  the  face 
of  the  mortgage.  The  deed  purports  to  se- 
cure a  debt  of  £80,000  sterling  due  to  all  the 
mortgagees.  It  was  really  intended  to  se- 
cure different  sums,  due  at  the  time  to  p»r- 
ticalar  mortgagees,  advances  afterwards  to 
be  made,  and  liabilities  to  be  incurred  to  an 
uncertain  amount.  *  *  *  If ,  upon  investiga- 
tion, the  real  transaction  shall  appear  to  be 
fair,  though  somewhat  variant  from  that 
vrbicb  is  described,  it  would  seem  to  be  un- 
just and  unprecedented  to  deprive  the  person 
claiming  under  the  deed  of  his  real  equitable 
rights,  unless  it  be  in  favor  of  a  person  who 
has  been  in  fact  injured|and  deceived  by  the 
misrepresentation. " 

In  the  case  now  before  ub  it  is  said,  that 
the  mortgage  does  not  truly  recite  the  trans- 
action. It  may  more  properly  be  said  that  it 
only  recites  a  part  of  it.  It  is  a  general  rule 
that  a  written  instrument  cannot  be  varied 
or  contradicted  by  parol  evidence  of  what  oc- 
curred anterior  to  or  vrhen  it  was  executed; 
but  Greenleaf,  in  speaking  of  it,  says:  "Nor 
does  the  rule  apply  in  cases  where  the  origi- 
nal contract  was  verbal  and  entire,  and  a  part 
only  of  it  was  reduced  to  writing."  1  Greenl. 
£y.  (14th  Ed.)  §  284a.  Here  it  was  the 
verbal  agreement  to  mortgage  the  property 
to  the  extent  of  $5,000.  This  was  reduced 
to  writing;  but  the  further  part  of  the  agree- 
ment, that  it  was  to  secure  future  indebted- 
ness to  that  amount  was  not  embraced  in  the 
writing.  Noone  could  be  Imposed  upon  to  his 
injury,  because  this  was  not  done,  incismuch 
as  the  mortgage  gave  notice  that  the  property 
was  in  lien  to  the  extent  of  S5,000.  Tlie  lia- 
bility could  not,  of  course,  be  enlarged,  be- 
yond the  amount  named  in  the  mortgage  to 
the  injury  of  subsequent  creditors;  but  here 
no  one  is  prejudiced,  as  the  existing  indebted- 
ness is  less  than  the  amount  of  it.  It  is  said 
in  1  Jones  on  Mortgages,  §§  374-S76,  S84:  "It 
is  not  necessary  that  the  mortgage  should  ex- 
press on  its  face  that  it  is  given  to  secure  fut- 
ure advances.  It  may  be  given  for  a  speci- 
fic sum,  and  it  will  then  be  security  for  a  debt 
to  that  amount.  This  definite  sum  will  then 
limit  the  extent  of  tlie  lien.  *  *  *  The  omis- 
sion to  state  on  the  face  of  the  mortgage  the 
time  when  the  first  advances  are  to  be  made 
is  not  material.  It  is  sufiBcient  that  they  are 
to  be  made  from  time  to  time,  as  the  mort- 
gagor may  desire,  during  a  specified  period. 
The  amounts  of  the  several  advances,  and  the 
times  when  they  were  actually  made,  and  the 
object  of  the  mortgage,  may  be  shown  by 
extrinsic  proof,  for  in  such  case  the  proof 
does  not  contradict  the  mortgage,  or  alter  its 
legal  operation  and  effect  in  any  way.  Al- 
though the  deed  purports  to  be  in  considera- 
tion of  a  definite  sum  in  hand  paid  at  the 
time,  it  may  be  shown  by  parol  evidence  that 
the  deed  was  made  to  secure  advances  made 
and  to  be  made  to  that  extent.  *  *  *  Parol 
evidence  is  admissible  to  show  the  true  char- 
acter of  a  mortgage,  and  for  what  purpose, 


and  what  consideration  it  was  given.  AI- 
thoagb  it  is  for  a  definite  sum,  and  securer 
the  payment  of  notes  for  definite  amounts,  i' 
may  be  shown  that  it  is  simply  one  of  in- 
demnity. When  the  object  is  simply  to  in- 
demnify the  mortgagee  for  a  liability  he  has 
incurred  or  may  incur,  the  amount  of  the 
mortgage  or  of  the  mortgage  note  serves 
merely  to  limit  the  extent  of  the  security." 
This  appears  now  to  be  the  accepted  rule, 
and  it  was  therefore  admissible  to  show  by 
parol  evidence  that  the  mortgage  to  the  ap- 
pellant, though  absolute  upon  its  face,  was 
in  fact  given  for  future  advancements.  No 
other  lien  was  created  upon  the  mortgaged 
property  between  the  giving  of  the  mortgage 
to  the  appellant  and  the  time  when  the  last 
note  was  discounted,  and  hence  no  question 
arises  between  llentaolders. 

The  tact  that  the  notes  held  by  the  appel- 
lant are  dated  after  the  maturity  of  the  mort- 
gage note  does  not,  in  our  opinion,  affect  the 
question  of  lien.  With  one  exception,  they 
were  renewals  of  indebtedness  existing  be- 
fore its  maturity,  and  the  renewal  of  the 
evidences  of  the  indebtedness  would  not  af- 
fect the  continuance  of  the  security.  Burdett 
V.  Clay,  8  B.  Mon.  287.  It  is  immaterial, 
however,  in  our  opinion,  whether  they  were 
executed  before  or  after  its  matuiity.  It  was 
given  to  secure  future  indebtedness  to  the 
amount  of  it.  It  was  executed  simply  as  a 
collateral,  and  it  should  in  reason  make  no 
difference  whether  it  was  due  one  day  or  ton 
years  after  its  execution.  It  was  so  held  by 
the  supreme  court  of  the  United  States  in  the 
case  of  Lawrence  y.  Tucker,  23  How.  14. 
where  the  note  given  to  secure  the  future 
advances  was  payable  one  day  after  its  date. 

As  to  the  homestead  right,  it  is  urged  for 
Mrs.  Duile  that  she  can  be  affected  by  the 
mortgage  according  to  its  terms  only,  and 
that  its  effect  upon  her  rights  is  bounded  by 
the  extent  of  her  acknowledgment,  or  the 
tenor  of  the  paper  she  acknowledged.  The 
bank,  however,  holds  the  note  and  mortgage 
for  $5,000.  She  consented  by  the  mortgage 
to  putting  the  property  and  her  rights  in  it 
in  Hen  to  this  extent.  The  liability  asserted 
is  less  than  that  sum.  It  was  intended  to 
secure  it  by  the  mortgage.  The  advances  were 
undoubtedly  made  upon  the  faith  of  it,  and 
in  all  fairness,  by  the  bank.  Under  these 
circumstances  she  is  not  prejudiced  by  the  al- 
lowance of  a  less  sum  as  a  lien  against  the 
property  than  that  for  which  she  stipulated. 
Instead  of  being  prejudiced,  she  is  benefited, 
and  cannot  be  heard  to  complain.  Judgment 
reversed,  with  directions  to  allow  the  appel- 
lant's claim  as  a  preferred  one  with  precedence 
over  the  claim  to  a  homestead. 


WlOKLIFFE  V.  MAOBUDBB. 

(Court  (if  Appeals  of  KentuOcy.    April  17,  IMOl) 

Dedication  of  Riqht  of  Wat. 

1.  A  will  authorized  the  executor  to  eeHl  oer- 

tain  lands,  "with  the  underHtanding,  in  the  saleot 

all  the  tracts,  there  is  to  be  a  passway,  at  least  ii' 
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teen  feet  wide,  near  or  where  the  present  lane  is, 
to  the  public  road. '    Plaintiff  and  defendant  each 

Surohased  part  of  said  lands,  the  lane  passing  over 
efendant's  tract  Held  that,  where  the  existing 
lane  had  been  used  as  a  matter  of  right,  there 
was  a  sufacient  dedication  of  the  paasway,  and  de- 
fendant could  make  no  change  In  its  location.' 

3.  The  fact  that  such  passway  is  reserved  in 
the  will  is  sufBcient  to  bind  the  purchaser  of  the 
fee,  even  though  no  aach  reservation  is  made  in 
the  deed  from  me  executor  to  hlm.> 

3.  The  use  of  a  strip  of  ground  as  a  passway 
for  more  than  15  years  constitutes  a  dedication, 
and  its  location  cannot  be  changed  by  the  owner  of 
the  fee.> 

Appeal  from  circuit  court.  Nelson  county. 

"Not  to  be  oflflcially  reported." 

N.  W.  Halstead,J.  C.  Beckham,  and  C.  T. 
Atkinson,  for  appellant.  John  D.  Wickliffe, 
for  appellee. 

Bennett,  J.  This  action  was  Instituted 
by  the  appellant,  R.  C.  Wickliffe,  against  the 
appellee,  Magruder,  to  prevent  him  from  ob- 
structing or  changing  a  certain  passway,  and 
to  compel  him  to  remove  certain  obstructions 
which  lie  had  placed  therein.  Theappellant, 
Wickliffe,  claimed  the  right  to  said  {Mssway 
as  it  had  existed  before  the  said  appellee  ob- 
structed or  changed  it  Said  appellee  denied 
the  appellant's  right  to  said  passway  as  it  ex> 
isted  before  he  clianged  or  obstructed  it,  and 
asserted  his  right  to  make  the  change  and  ob- 
struction, which  change,  he  alleges,  simply 
puts  the  center  of  the  paasway  upon  the  line 
that  divides  the  appellee's  land  from  others: 
whereas,  before  the  change,  the  passway  was 
on  bis  land  exclusively  nearly  all  the  way, 
and  the  change  was  only  made  to  the  extent 
of  so  arranging  the  passway,  and  resetting 
the  fence  accordingly,  as  to  have  the  passway 
seven  and  a  half  feet  on  the  appellee's  land 
and  an  equidistance  on  his  neighbor's  land. 
The  parties  own  their  respective  lands  by  vir- 
tue of  purchases  from  the  executor  of  Wilson 
Bowman.  Wilson  Bowman  died  in  1858.  In 
his  win  he  authorized  his  executor  to  sell  all 
bis  lands  in  Nelson  county.  In  the  fourth 
clause  of  said  will  is  this  language:  "The 
Caney  Fork  tract,  opon  the  same  terms  and 
conditions  as  the  above  tracts,  with  the  under- 
standing in  the  sale  of  all  the  tracts,  there  is  to 
be  a  passway,  at  least  fifteen  feet  wide,  near  or 
where  the  present  lane  is,  to  the  public  road." 
There  is  no  doubt  that  the  foregoing  language, 
though  uncertain  as  to  the  precise  location, 
is  sufficient  to  dedicate  a  passway,  if  the  same 
is  accepted  by  the  p.<irties  concerned.  If  not 
accepted,  it  would  be  regarded  as  a  mere  prop- 
osition to  remain  open  only  for  a  reasonable 
time,  which  would  be  considered  impliedly 
withdrawn  after  the  lapse  of  a  reasonable 
time,  without  the  acceptance  having  been 
made,  which  acceptance  need  nut  be  evidenced 
by  any  formal  act,  but  a  use  of  it  as  a  matter 

'  In  general,  as  to  what  constitutes  a  dedication 
of  land  to  publio  use,  see  City  of  Eureka  r.  Arm- 
strong, (CaL)  22  Pac  Rep.  92S,  and  note;  Same  v. 
Croghan,  Id.  693,  and  note,  19  Fac.  Rep.  485,  and 
note;  Baker  v.  Vanaerburff,  (Mo.)  12  S.  W.  Rep. 
4tt2,  and  note;  Hicklin  v.  MsClear,  (Or.)  23  Fac. 
Kjp.  11*57. 


of  right  would  be  sufficient  evidence  of  such 
acceptance.  It  is  true  that  the  language,  ab- 
stractly considered,  refers  to  a  passway  near 
or  at  any  lane  that  might  have  been  on  said 
land  leading  to  the  public  road,  but  the  con- 
current facts  show  what  lane  was  referred  to 
by  the  devisor,  which  facts  are  that  the  lane 
and  passway  were  then  in  existence,  and 
were  then  used  as  a  passway  to  the  public 
road.  If  there  had  been  other  lanes  in  that 
locality,  leading  to  the  public  road,  and  only 
one  of  them  had  been  used  as  a  passway, 
that  fact  would  be  sufficient  to  prevent  the 
dedication  from  failing  for  uncertainty,  and 
to  establish  the  same  as  tiie  one  that  the  de- 
visor meant  to  dedicate.  The  evidence  is 
clear  and  overwhelming  that  said  passway 
had  been  used  and  enjoyed  as  a  passway  ever 
since  it  was  dedicated  until  it  was  changed 
by  the  appellee;  that  this  use  was  not  merely 
permissive  but  as  a  right ;  that  its  location  as  a 
pass  way  hadnot  fluctuated, sometimescbanged 
to  one  place  and  sometimes  to  another  place, 
to  suit  the  convenience  of  the  neighbors,  but 
it  remained  at  the  same  place  that  it  was  at 
the  time  of  the  Jedication  until  it  was  changed 
by  the  appellee,  and  had  been  used  as  a  pass- 
way  (as  thus  located)  as  a  matter  of  right  all 
of  that  time.  Even  if  there  liad  been  no  ded- 
ication by  the  will  of  Wilson  Bowman,  the 
proof  clearly  establishes  the  fact  that  this 
pai-ticular  strip  of  ground  had  been  used  as  a 
passway  as  a  matter  of  right,  not  permissive, 
for  more  than  15  years  before  the  time 
that  the  appellee  obstructed  its  use,  which 
fact,  according  to  the  case  of  O'Daniel  v. 
O'Daniel,  10  S.  W.  Bep.  638,  constitutes  a 
dedication  of  the  said  strip  as  a  passway. 
Said  strip  having  been  dedicated  as  a  paas- 
way, it  follows  that  the  appellee  had  no 
right  to  change  it,  even  for  the  apparently 
equitable  purpose  of  having  one-half  of.it  to 
rest  on  the  appellee's  land  and  the  other  half 
to  rest  on  his  neighbor's  land.  The  strip  of 
land  having  been  dedicated  so  as  to  give  the 
right  to  Its  use  where  It  then  was,  the  appel- 
lee had  no  right  to  change  it,  and  persons 
having  a  right  to  travel  on  said  passway  had 
no  right  to  change  it,  or  encroach  upon  the 
appellee's  adjoining  land.  To  allow  such 
right  would  subject  dedicated  passways  to 
changes  ad  tnflnitum, and  greatly  inconven- 
ience the  parties  concerned.  "The  change 
that  might  be  confiidered  by  some  beneficial 
and  convenient  would  In  fact  inconvenience 
and  discommode  others,  and  place  the  pass- 
way  upon  ground  not  desirable.  For  these 
reasons  it  is  best  that  the  passway,  when 
once  established  at  a  particular  place,  should 
remain  at  that  place  until  changed  by  proper 
proceedings.  The  fact  that  said  passway 
was  not  reserved  in  the  deed  from  Bowman's 
executor  does  not  entitle  the  appellee  to  de- 
ny that  it  was  dedicated  by  the  will,  and  that 
that-  dedication  is  binding  upon  him.  The 
dedication  was  made  in  the  will,  which  was 
notice  to  the  appellee,  when  he  purchased  the 
land,  that  the  dedication  was  made,  and  he 
was  as  much  bound  by  it  as  if  it  had  been 
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expressed  in  the  deed  to  blm.  The  judgment 
on  the  original  is  reversed,  with  directions 
for  further  proceedings  consistent  with  this 
opinion,  and  on  cross-appeal  it  is  affirmed. 


Couoian'b  Adm'b  e,  Fabbott. 
(Court  <t^  ApvedU  qf  Kentucky.    April  19, 1890.) 

Ai>ifnnmBi.TOB8 — Tbust  C!oin>i.irr— CoNSTirn- 
noHAL  Ljlw. 
The  proTlaion  in  tba  charter  ot  a  ooipora- 
tion,  which  is  authorized  to  act  as  an  administra- 
tor, that  its  capital  stock  shall  be  taken  and  con- 
sidered as  the  security  required  by  law  for  the 
faithful  performance  of  its  duties,  and  that  other 
security  shall  not  be  required  on  its  appointment 
as  administrator  except  when  required  by  the 
court  or  parties  in  interest,  is  constitutional. 

Appeal  from  circuit  court,  Washington 
county. 

"Xot  to  be  officially  reported." 

John  T.  Milbum,  for  appellant.  John  W. 
LnoU,  for  appellee. 

Lewis,  C.  J.  The  Louisville  Safety  Vault 
&  Trust  Ck>mpany,  a  corporatioi^  authorized 
by  its  charter  to  act  as  executor,  administra- 
tor, or  other  trustee  when  appointed  by  deed, 
will,  or  order  of  court,  instituted  this  action 
as  administrator  of  the  estate  of  Mary  £. 
Coleman,  deceased,  .to  recover  on  promissory 
notes  executed  by  appellee;  but,  special  de- 
murrer to  the  petition,  upon  the  ground  that 
the  corporation  has  not  legal  capacity  to  sue, 
having  been  sustained  and  the  action  dis- 
missed, it  prosecutes  this  appeal.  Power  to 
sue  and  defend  actions,  as  well  dn  capacity  of 
fidnciary  as  individually,  is  expressly  given 
by  the  charter.  It  was  regularly  appointed 
by  the  proper  county  court  ulministrator;  its 
president,  for  it,  executed  bond,  and  took  the 
oath'  required  by  law  for  faithful  discharge 
of  its  duties;  and  therefore  the  only  reason 
we  perceive,  or  that  has  been  suggested,  for 
the  alleged  incapacity  to  sue  is  its  failure  to 
give  personal  security  on  the  bond.  It  is 
provided  in  the  charter  that  the  capital  stocic 
of  the  company  shall  be  taken  and  considered 
as  the  security  required  by  law  for  faithful 
performance  of  its  duties,  and  other  security 
shall  not  be  reqnired  upon  its  appointment 
as  administrator  or  other  fiduciary,  except 
when  required  by  the  court  or  parties  in  in- 
terest; but  power  is  given  the  court  to  make 
investigation  of  the  affairs  and  management 
of  the  corporation,  with  view  to  determine 
the  sufficiency  of  its  capital  stock  as  security 
before  as  well  as  after  such  appointment. 
We  are  not  able  to  perceive  wherein  that  pro- 
vision conflicts  with  the  constitution,  for  it 
does  not  confer  upon  the  corporation  an  ex- 
clusive privilege,  nor  discriminate  in  its 
favor  any  more  than  would  be  the  case  if  the 
legislature  should,  as  it  would  have  the  un- 
questionable power,  instead  of  requiring  the 
owner  of  real  estate  to  give  personal  security 
as  a  fiduciary,  create  by  a  law  a  lien  thereon 
to  secure  faithful  performance  of  his  duties. 
The  policy  of  the  law  is  to  secure  at  all 
events  the  cestui  que  trust  against  damage 


or  loss  by  maladministration  by  the  fiduciary, 
and  it  is  satisfied  when  and  only  until  that 
is  done,  the  mode  by  which  it  may  be  accom- 
plished being  of  secondary  consideration. 
The  charter  does  not  require  a  county  court 
to  dispense  with  personal  security,  unless 
satisfied  the  rights  and  interests  of  the  cestui 
que  trust  will  be  fully  protected  and  secured 
by  lien  on  the  capital  stock  of  the  company, 
and  when  so  satisfied  there  is  no  reason  for 
exacting  other  and  additional  security. .  But 
the  question  of  the  validity  of  that  provision 
of  the  charter  has  been  directly  considered 
and  passed  on  by  tiiis  court  in  liank  v. 
Payne,  8  S.  W.  Bep.  856,  and  Johnson  t. 
Johnson,  11  8.  W.  liep.  5.  Judgment  re- 
versed, and  cause  remanded  with  directions 
to  overrule  the  demurrer,  and  for  further 
proceedings  consistent  with  this  opinion. 


FiTTHAN  et  al.  V.  Wakefield. 
(OotMt  of  Avpeals  of  Kentudki/.  April  19, 1890.) 
JtmoMsiiT— Lachm— JuBiSDtonoir. 
1.  A  jndgment  entry  forecloainff  a  lien  on 
land  provided  that  it  should  not  be  enforced  unless 
so  directed  by  plaintiff,  and  the  case  should  re- 
main on  the  docket  for  further  orders.  No  sale 
having  been  directed,  an  orderwss  made  four  years 
later  that  the  case  tie  filed  away,  "subject  to  being 
redooketed. "  After  four  years  more  the  land  was 
sold  by  plslntlfTs  direction.  Held  no  such  laches 
as  would  destroy  Ills  lien  as  against  the  debtor. 

3.  The  fact  that  plainUS  caused  the  land  to 
be  sold  without  first  havioK  the  case  redocketed 
gives  the  debtor  no  ground  of  objection  thereto, 
when  he  was  notified  that  the  safe  would  be  or- 
dered, and  suffered  no  Injury  from  the  omission. 

8.  The  purchaser  under  the  sale,  and  the  mort- 
gagees of  a  mortgage  given  after  the  filing  away  of 
ibe  case,  must  be  held  to  have  had  notice  of  all  the 
proceedings,  and  are  bound  thereby. 

4.  Gen.  St.  Ey.  p.  849,  provides  that  the  su- 
perior courts  shall  not  have  appellate  jurisdiction 
"where  there  is  involved  *  •  •  the  title  to  a 
freehold, "  etc.  Held,  a  superior  court  has  juris- 
diction as  to  the  loss  by  laches  of  a  judgment  lien, 
and  as  to  the  priority  between  a  jndgment  and  a 
mortgage  lien  upon  a  freehold,  even  though  an- 
other feature  of  the  case  involve  a  question  of  title 
thereto. 

6.  Where  the  court  of  appeals  has  acquired 
jurisdiction  because  a  question  of  title  to  a  free- 
hold is  involved  in  one  feature  of  a  case,  it  will  de- 
termine all  questions  arising  therein. 

Appeal  from  circuit  oourt.Frankiin  county. 
"To  be  officially  reported." 
&eo.  C.  Drane,  for  appellants.      John  L. 
Scott,  for  appellee. 

Benn  ett,  J.  In  1881  the  appellee  obtained 
a  judgment  in  the  Franklin  circuit  couit  for 
a  sale  of  so  much  of  the  lot  of  ground  de- 
scribed in  the  petition  as  was  sufficient  to  pay 
a  material-man's  lien  for  the  sum  of  ^40; 
said  material  or  lumber  having  been  fur- 
nished the  appellant  Pittman  by  the  appellee 
for  the  purpose  of  repairing  the  house  on 
said  lot,  and  a  lien  having  be-n  retained  on 
said  lot  for  the  payment  of  said  sum.  In  the 
judgment  it  was  provided  that  the  sale  was 
not  to  be  enforced  unless  it  was  so  directed 
by  the  appellee,  and  the  case  was  to  remain 
on  the  docket  for  all  further  orders.  The 
case  did  remain  on  the  docket  without  sale 
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until  1885,  in  which  year  it  was  ordered  that 
it  be  filed  away,  "subject  to  being  redocket- 
ed."  In  1^,  upon  notice  to  the  appellant 
nttman,  but  without  the  case  having  been 
redocketed,  the  lot  was  sold  under  the  said 
judgment  of  1881,  and  the  appellant  Hern- 
don  became  the  purchaser.  Between  the 
time  of  filing  said  case  away  and  the  sale  of 
the  land  under  said  judgment,  the  People's 
Homestead  &  Saving  Association  received  a 
mortgage  on  said  lot  from  the  appellant  Pilt- 
man  to  secure  a  loan  of  8200.  The  appellant 
Fittman  filed  exceptions  to  the  report  of  sale 
upon  the  ground  that  the  appellee  had  lost  his 
lien  by  delay,  etc.;  and  the  appellant  Hern- 
don,  having  refused  to  execute  a  bond  in  re- 
sponse to  a  rule,  contended  that  the  appellee 
bad  lost  his  lien  by  delay,  etc.,  and  that  the 
People's  Homestead  &  Saving  Association, 
by  reason  of  the  appellee's  delay,  etc.,  and 
ils  taking  said  mortgage  for  value  and  with- 
out notice  of  appellee's  lien,  acquired  a  lien 
on  said  lot  superior  to  that  of  the  appellee. 
The  People's  Homestead  &  Saving  Associa- 
tion also,  by  petition,  set  up  substantially  the 
same  grounds  of  defense,  and  asked  that  its 
lien  be  declared  superior  to  that  of  the  ap- 
pellee's. 

The  title  of  the  appellant  Pittman  to  said 
lot  is  nowhere  put  in  issue.  His  title  is  con- 
ceded. The  validity  of  the  appellee's  lien  is  ad- 
mitted.as  is  tlie  judgment  foreclosing  the  lien. 
The  validity  of  the  People's  Homestead  &  Sav- 
ing Association's  lien  is  also  admitted.  The 
only  question  to  be  decided  is,  has  the  appel- 
lee's lien  been  dissolved  or  been  postponed  to 
that  of  the  association's  by  reason  of  tlie  laches 
or  conduct  of  the  appellee  occurring  after  he 
had  obtained  his  judgment  of  foreclosure? 
This  inquiry  does  not  involve  the  title  to  the 
real  estate,  so  far  as  the  appellants  Pittman 
and  the  association  are  concerned,  in  the  sense 
of  depriving  the  superior  court  of  jurisdiction 
to  try  the  issue.  The  question  may  be  illus- 
trated by  the  case  of  the  levy  of  two  execu- 
tions, each  iu  favor  of  different  persons,  and 
against  the  same  person,  upon  the  latter's 
tract  of  land,  and  the  question  arises  as  to 
the  priority  or  waiver  of  lien  resulting  from 
the  laches  of  the  one  or  the  other.  Would  it 
be  contended  that  the  superior  court  had  not 
jurisdiction  to  try  this  issue  as  to  the  prior- 
ity of  the  lien,  or  the  issue  as  to  the  waiver 
of  lien  resulting  from  the  laches  of  either 
party?  We  think  nut.  The  reason  is,  the 
title  is  not  involved,  but  merely  the  question 
of  priority  of  liens  upon  that  title,  resulting 
from  the  fact  of  levy  or  laches  on  the  part  of 
the  party  having  the  older  levy  in  proceeding 
to  execute  the  same. 

But  the  question  involved  as  to  the  appel- 
lant Herndon  is  one  of  title.  The  property 
at  the  decretal  sale  was  struck  off  to  him  as 
the  best  bidder,  and  the  appellee  seeks  to  hold 
him  to  his  purchase.  He  contends  that  no 
title  was  sold,  or,  If  It  was  sold,  it  was  sub- 
ject, by  reason  of  the  laches  of  the  appellee,  to 
the  mortgage  lien  of  the  People's  Homestead 
&  Saving  Association ;  and  he, by  reason  there- 


of, could  not  get  a  clear  title  under  his  pur- 
chase. By  reason  of  this  issue  of  title,  this 
court  has  jurisdiction  of  the  case. 

As  said,  the  appellee's  lien,  and  judgment 
foreclosing  the  same,  were  proper.  That 
judgment  remained  on  the  docket  until  some 
time  in  the  year  1885,  unexecated.  The 
judgment  was  notice  to  all  parties  that  might 
be  concerned  of  its  contents,  which  were  that 
the  appellee  had  acquired  a  material-man's 
lien  on  said  property,  and  that  tlie  land  was 
adjudged  to  be  sold  to  satisfy  the  same;  but 
it  was  not  to  be  sold  unless  ordered  by  the 
appellee,  and  the  case  was  to  remain  on  the 
docket  subject  to  all  future  orders.  So  the 
case  remaining  on  the  docket  was  perfectly 
consistent  with  the  idea  that  the  judgment 
remained  unsatisfied,  and  appellee  looked  to 
his  right  to  have  the  land  s^ld  under  it  to 
satisfy  his  judgment  debt.  This  was  cer- 
tainly sufficient  notice  to  the  appellant  the 
People's  Homestead  &  Saving  Association 
to  put  it  on  its  guard,  and  make  it  a  mort- 
gagee, as  tat  as  the  appellee  was  concerned, 
subject  to  appellee's  judgment.  So,  also,  the 
filing  of  the  case  away  with  the  privilege  of 
redocketing  the  same  indicated  to  said  ap- 
pellant that  the  judgment  was  yet  unsatisfied, 
and  the  appellee  reserved  the  right  to  resort 
to  the  sale  of  the  land  'for  the  purpose  of 
satisfying  it.  There  was  nothing  in  this  pro- 
ceeding calculated  to  deceive  and  mislead  the 
appellant;  and,  unless  the  conduct  of  the 
appellee  had  that  effect  upon  the  appellant, 
the  latter  cannot  complain.  The  appellee's 
statutory  lied  had  ripened  into  a  judgment 
lien,  and  all  the  proosedinga  thereafter  had 
on  said  judgment  showed  with  reasonable 
certainty  that  the  same  was  not  satisQed;  and 
the  appellee  looked  to  its  execution,  in  the 
way  of  a  sale  of  the  land,  to  satisfy  it  It 
seems  that  the  appellant  had  as  much  reason 
to  believe  that  tlie  appellee  had  not  aban- 
doned this  judgment  lien  as  if  the  appellee 
had  held  a  lien  by  a  recorded  mortgage,  and 
the  same  had  remained  without  any  proceed- 
ings thereon  for  a  number  of  years  after  its 
maturity.  In  the  latter  case  the  prior  re- 
corded mortgage  would  be  good,  as  against 
the  junior  mortgage,  for  15  years  after  the 
maturity  of  the  former.  The  mere  supine- 
ness  or  non-action  of  the  holder  of  the  senior 
mortgage  would  not  be  such  laches  as  to  give 
the  junior  mortgagee  priority  of  right  over 
him;  but  any  action  of  his  that  would  iud,uce 
the  holder  of  the  junior  mortgage,  as  a  per- 
son of  ordinary  prudence,  to  believe  that  his 
mortgage  had  been  satisfied  or  abandoned, 
and  cause  him  to  take  the  junior  mortgage, 
which  lie  otherwise  would  not  have  done, 
would  be  a  fraud  upon  the  junior  mortgagee, 
and  the  lien  of  the  senior  mortgage  would  be 
postponed  to  the  lien  of  the  junior  mortgage. 

But  the  conduct  of  the  appellee  in  this  case 
should  not  be  construed  as  calculated  to  create 
the  belief  that  the  judgment  debt  had  been 
satisfied,  or  that  the  judgment  lien  had  been 
abandoned.  On  the  contrary,  his  conduct 
not  only  indicated  that  the  judgment  lien  was 
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still  looked  to,  but  it  certainij  was  sufficient 
to  put  a  person  of  ordinary  prudence  upon 
further  inquiry  in  regard  to  that  matter,  and 
the  appellant  should  have  made  inquiry. 

The  appellant  Pittman  was  duly  notified 
that  the  land  would  be  sold  by  the  commis- 
sioner, and  It  does  not  appear  that  his  in- 
terests suffered  by  reason  of  the  failure  to 
place  the  case  on  the  docket.  For  these  rea- 
sons, he  should  not  be  heard  to  complain. 
The  other  appellants,  certainly,  have  no 
ground  of  complaint.  The  Judgment  is  af- 
firmed. 


Wapjubs  et  al.  v.  Otbrakbb  at  al. 

{Supreme  Court  of  Texas.    April  IS,  1880.) 

8al>— RiOHTs  OF  Bbllsb— Nkw  Tbiai. 

1.  Where  the  seller  elects  to  resell  the  gooAa 
which -the  buyer  has  refused  to  accept,  the  buyer's 
knowled^  of  the  legal  right  to  resell,  resulting 
from  his  refusal  to  oomply  with  the  contract,  is  a 
sufficient  notioe  to  him  of  the  intention  to  resell  to 
entitle  the  seller  to  recover  the  damages  sustained 
by  a  resale. 

2.  The  seller's  right  to  resell  goods  which  the 
buyer  refuses  to  accept  is  not  restricted  to  the  place 
where  the  buyer  ougat  to  receive  the  goods,  but  he 
may  sell  in  a  distant  market,  provided  he  exercises 
good  faith,  and  tries  to  realize  the  best  price  he  can 
on  a  resale. 

8.  A  motion  for  a  new  trial,  on  the  ground  of 
newly-discovered  testimony,  will  not  be  granted, 
where  the  petition  and  answer  show  that  such  evi- 
dence was  necessary  on  the  trial,  and  the  motion 
fails  to  show  that  any  effort  was  made  to  obtain  it. 

Appeal  from  circuit  court,  Grayson  county. 

Hare,  Edmundson  &  Hare,  for  appellants. 
R.  De  Armond  and  C.  N.  Buckler,  for  appel- 
lees. 

Statton.  C.  J.  Appellants,  who  were 
millers  and  doing  business  in  the  city  of  Sher- 
man, made  a  contract  with  appellees,  under 
whicb  the  latter  were  to  buy  wheat  at  the 
market  price  in  Collin  county,  where  they 
lived.  This  wheat  they  were  to  ship  to  ap- 
pellants, "who  therefor  were  to  pay  the  mar- 
ket price  paid  by  appellees,  freight  from  place 
of  shipment  to  Sherman,  and,  in  addition  to 
this,  two  and  one-half  cents  per  bushel  for 
such  wheat  as  might  be  thus  bought  and 
shipped  to  appellants  during  the  season  of 
1884.  Seven  car-loads  of  wheat  were  thus 
bought  by  appellees  early  in  July,  and  shipped 
to  appellants,  who  on  the  arrival  of  the  wheat 
at  Sherman  refused  to  receive  it,  wherefore 
it  was  shipped  by  appellees  to  New  Or- 
leans, and  there  sold,  but  at  a  loss,  and 
this  action  was  brought  to  secure  damages 
for  breach  of  the  contract.  There  is  some 
conflict  in  the  evidence,  but  the  case  made  by 
appellees  was,  in  substance,  this:  The  con- 
tract was  formed  as  stated.  On  July  9th, 
appellees  had  bought  under  the  contract  and 
bad  loaded  \n  seven  cars  3,850  bushels  of 
wlieat,  when  they  received  a  telegram  from 
appellants  directing  them  not  to  ship  any 
more  wheat  at  that  time.  On  receipt  of  that 
telegram,  one  of  appellees,  with  samples  of 
the  wheat  in  the  cars,  went  to  Sherman,  and 
exhibited  the  samples  toappellants,  who  then 
agreed  to  take  the  wheat  at  70  cents  per 


bushel,  with  freight  and  2}  cents  per  bushel 
added;  whereupon,  on  July  11th,  the  wheat 
was  sent  to  Sherman,  consigned  to  appellants, 
who  refused  to  receive  it,  of  which  appellees 
were  not  informed  until  the  14th  or  15lh  of 
that  month,  when  they  were  notiSed  by  the 
railroad  agent  at  Sherman  that  they  had  re- 
fused to  receive  the  wheat,  and  that  the  rail- 
way company  desired  te  use  its  cars  which 
were  still  standing  on  a  side  track  with  the 
wheat  still  in  them.  On  receipt  of  this  in- 
formation one  of  appellees  went  to  Sherman 
to  induce  appellants  to  receive  the  wheat,  but 
they  refused  to  do  this,  and  gave  their  writ- 
ten rejection  of  the  wheat,  basing  that  on 
claim  tliat  the  wheat  was  inferior  to  samples 
furnished,  which,  in  view  of  the  evidence, 
the  charge  of  the  court,  and  the  verdict  of 
the  jury,  must  be  considered  to  have  been  un- 
true. Appellants  were  then  informed  that 
the  railway  company  were  pressing  for  the 
cars;  that  tiiey  would  be  held  responsible  for 
the  breach  of  contract;  and  that  appellees 
would  be  compelled  to  sell  the  wheat  then, 
or  reship  it,  if  they  did  not  receive  it.  Ap- 
pellees then  tried  to  sell  the  wheat  to  other 
millers  in  Sherman,  but  were  unable  then  to 
find  a  market  for  it;  whereupon  they  sought 
a  market  for  the  wheat,  through  telegrams, 
in  Dallas,  Houston,  and  Galveston,  but  were 
unable  to  find  a  market  for  the  wheat'  in 
Texas,  whereupon  they  were  compelled  to 
sack  the  wheat,  and  ship  it  to  New  Orleans, 
wheie  it  was  subsequently  sold.  It  is  further 
shown  that  New  Orleans  was  considered  the 
best  market  for  Texas  wheat,  and  that,  when 
appellants  refused  to  receive  the  wheat  at 
Sherman,  wheat  had  fallen  in  price,  and  was 
selling  at  65  cents  per  bushel.  One  of  ap- 
pellees stated  that  he  told  one  6f  appellants 
"that  he  could  not  sell  the  wheat  in  Sherman, 
and  that  the  road  had  notified  us  that  they 
wanted  the  cars,  and  that  I  would  have  to  re- 
ship  the  wheat  to  some  other  point,  where  I 
could  find  sale  for  it.  He  just  remarked, 
•That  is  your  business,  not  mine,'  and  kept 
on  walking  away  from  me,  and  did  not  seem 
disposed  to  talk  about  the  matter."  After 
this  J.  H.  Hays  was  sent  by  appellees  to  Sher- 
man to  sell  or  reship  the  wheat  still  in  the 
cars,  and  to  sack  it  for  shipment,  if  this  be- 
came necessary.  This  witness  made  another 
effort  to  sell  the  wheat  in  Sherman,  but  failed, 
when  he  sacked  it  and  shipped  it  to  New  Or- 
leans. While  in  Sherman  tie  also  had  a  con- 
versation with  one  of  appellants,  which,  so 
far  as  pertinent,  be  states  as  follows:  "I 
went  to  the  Eagle  Mills,  the  one  owned  by 
defendants,  and  there  found  defendant  Paul 
Waples,  and  one  or  two  others.  I  stated  that 
I  had  been  sent  by  plaintiffs  to  see  about  that 
rejected  wheat,  and  inquired  what  they  pro- 
posed to  do  about  it.  I  told  Paul  Waplea 
thai  my  instructions  from  Overaker  were 
either  to  sell  the  wheat  or  to  reship  it.  I  told 
him  that  the  railroad  would  not  let  us  have 
the  cars  much  longer,  and  that  something  had 
to  be  done.  To  this  Waples  made  no  satis- 
factory reply.    Simply  said  that  he  could  do 
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nothing.  *  *  *  I  simplf  told  him  that  I 
bad  been  sent  by  plaintiff  to  sell  or  reship  the 
wheat."  Witness  then  stated  the  efforts  he 
made  to  sell  at  Sherman,  and  that,  failing  in 
that,  the  wheat  was  sacked  and  shipped  to 
Kew  Orleans.  After  the  conversation  be- 
tween Overaker  and  Paul  Waples,  before  re- 
ferred  to,  the  former  wrote  on  July  16th  to 
appellants  the  following  letter:  "Montcastle 
[bis  partner]  refuses  to  do  anytliing  about 
the  7  cars  wheat,  ao  leaves  it  all  to  me.  Mr. 
Paul  treat  me  like  a  white  m.in  over  this 
thing.  The  wheat  is  there,  and  God  knows 
I  am  willing  to  do  the  clean  thing.  You  rec- 
ollect all  the  time  what  you  told  me  about 
buying  wheat  for  you.  Now,  let  me  know 
what  you  will  do  for  me  about  this.  If  the 
wheal  was  of  ray  own  to  say  about,  I  then 
could  decide  at  once.  Letmekqpw.  Yours, 
etc.,  H.  C.  OvEBAJCEB."  The  letter  was  not 
replied  to,  and  was  received  by  appellants  be- 
fore the  COD  versation  between  tliem  and  Hays 
occurred.  It  is  not  shown  that  there  was  any 
agreement  to  sell  the  wheat  on  credit,  and, 
in  the  absence  of  this,  it  must  be  presumed 
that  it  was  to  be  paid  for  on  delivery. 

There  may  have  been  such  oonstructive 
delivery,  and  existence  of  such  other  facts 
as  would  have  vested  title  to  the  wheat  in  ap- 
pellants, but  they  cannot  claim,  under  the 
facts  shown,  that  such  an  absolute  delivery 
had  been  miide  as  would  defeat  the  lien  of  ap- 
pellees for  the  purchase  money.  The  con- 
duct of  appellants  forbids  their  claim  that 
such  a  state  of  affairs  existed.  They  denied 
having  any  interest  in  the  wheat,  or  liabil- 
ity for  the  price,  and  refused  to  make  their 
possession  absolute.  Had  they  done  the  lat- 
ter, appellees  would  have  been  driven  to  an 
action  to  recover  the  agreed  price.  As  the 
wheat  stood  in  the  cars,  appelinnts  refusing 
to  receive  and  pay  for  it,  it  was  the  right  of 
appellees  to  hold  it  until  its  price  was  paid, 
as  they  might  have  done  had  the  wheat  not 
been  shipped  to  Sherman.  Appellants  hav- 
ing refused  to  receive  and  pay  for  the  wheat, 
appellees  might  have  retained  it,  and  have 
recovered  the  difference  between  the  contract 
price  and  the  market  price  at  time  and  place 
of  delivery,  or  they  might  have  held  the  prop- 
erty for  appellants,  and  at  their  risk,  and 
have  received  the  purchase  money,  which 
under  the  agreement  would  be  the  aggregate 
of  freight  paid  and  72i(  cents  per  bushel.  Ap- 
pellees, Iiowever,  were  not  bound  to  pursue 
either  of  these  courses  on  the  refusal  of  ap- 
pellants to  receive  and  pay  for  the  wheat; 
for  they  had  the  right  to  resell  and  appro- 
priate proceeds  on  the  debt  due  them,  and 
were  not  bound  to  run  the  risk  of  the  insolv- 
ency of  appellants,  which  they  would  do  if 
they  pursued  either  of  the  other  courses  sug- 
gested, nor  were  they  bound  to  assume  the 
risks  resulting  from  fluctuation  of  raarl<ets 
or  the  perishable  niiture  of  the  article.  The 
right  of  the  seller  to  resell  in  satisfaction  of 
unpaid  purchase  money,  if  title,  but  not  pos- 
session, has  passed,  seems  to  be  well  settled; 
and  if  there  is  a  contract  to  sell,  and  per- 


formance be  tendereil  by  the  seller,  the  same 
rule  applies.  Whitney  v.  Buardman,  118 
Mass.  242;  McLean  t.  Bichardson,  127  Mass. 
345;  Lewis  t.  Greider,  51  N.  Y.  231;  Jack- 
son T.  Covert,  5  Wend.  141;  Smith  v.Pettee, 
70  N.  Y.  13;  Uilmann  v.  Kent,  60  111.  271; 
Bagley  v.  Findlay,  82  III.  524;  Pollen  v.  Le 
Boy,  30  N.  Y.  649;  Young  v.  Mertens,  27 
Md.  115:  Gordon  v.  Norris,  49  N.  H.  382; 
2  Schouler,  Pers.  Prop.  gS  546,  549;  Benj. 
Sales,  746,  747. 

It  is  not  contended  that  the  measure  of 
damages  fixed  by  the  charge  of  the  court  was 
erroneous,  but  it  is  urged  that  the  court 
erred  in  permitting  the  application  of  that 
measure  to  this  case,  because  there  was  no 
evidence  of  a  direct  notice  of  an  intention  to 
ship  to  New  Orleans  having  been  given;  and 
further  erred  in  charging  "that a  simple  note 
of  intention  to  sell  was  all  that  was  required 
of  plaintiffs  before  shipping  to  a  distant  mar- 
ket;" and  further  erred  in  instructing  the 
jury  "that,  after  simply  giving  notice  to  de- 
fendant of  an  intention  to  sell  the  wheat, 
plaintiffs  had  the  right  to  sell  in  a  distant 
market,  if  plaintifb  found  themselves  either 
unable  to  sell  in  Sherman,  or  that  they  could 
get  a  better  price  by  shipping  to  a  distant 
market."  In  reference  to  these  matters,  the 
court  instrncted  the  jury  as  follows:  "If, 
however,  you  find  that  the  wheat  was  as 
good  as  the  samples,  and  defendants  refused 
to  accept  the  same,  then  plaintiffs  had  the 
right,  after  giving  notice  to  defendants,  to 
sell  the  same  for  the  best  attainable  mar- 
ket price ;  and  If  they  were  unable  to  sell  in 
the  market  at  the  place  of  delivery,  or  could 
get  a  better  price  by  shipping,  they  bad  a 
right  to  ship  and  sell  at  the  best  and  most 
convenient  market  Hence  if  you  find  that 
plaintiffs  compiled  with  their  part  of  the 
contract,  and  defendants  did  not  comply 
with  their  part,  and  if  plaintiffs  gave  defend- 
ants notice  of  their  intention  to  sell  the 
wheat,  and  plaintiffs  afterwards  did  sell  or 
cause  the  same  to  be  sold  within  a  reasonable 
time,  and  if  it  was  necessary  for  them  to 
transport  the  wheat  to  get  a  market  for  it, 
then,  and  in  that  case,  you  will  find  damages 
for  plaintiffs,"  etc.  Another  part  of  the 
charge  made  the  right  of  plaintiffs  to  recover 
under  the  rules  applicable  to  cases  of  resale 
to  depend  on  notice  to  defendants  of  intent 
to  resell.  The  evidence  bearing  on  the  ques- 
tion of  actual  notice  of  intent  to  resell  was 
somewhat  conflicting,  but  ample  to  sustain 
the  finding  of  the  jury  on  that  issue. 

We  are  of  opinion  that  there  was  no  error 
in  the  charge  of  the  court  as  to  notice  of  in- 
tent to  resell  of  which  appellants  can  properly 
complain,  and  that  the  charge  was  more  fa- 
vorable to  them,  in  this  respect,  than  it  ought 
to  have  been  under  the  uncontro verted  facts 
of  the  case.  That  the  wheat  was  tendered  to 
appellants  at  the  proper  place  of  delivery  is 
not  controverted,  nor  is  it  denied  lliat  they 
absolutely  refused  to  receive  it.  It  was  known 
that  appellees  were  purchasers. of  wheat,  and 
of  the  particular  wheat  for  sale,  at  onccb  and 
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not  to  hold.  The  wheat  was  knuwn  to  be  in 
cars  the  railway  company  was  demanding, 
and  we  are  of  opinion  that  knowledge  uf  these 
and  other  like  facts  conveyed  to  appellants 
notice  of  the  vital  fact  necessary  for  them  to 
know  to  authorize  appellees  to  sell  some  other 
person,  and  to  snbject  them  to  the  liabilities 
resting  on  the  buyer,  who  refuses  to  comply 
with  bis  contract,  in  cases  in  which  the  seller 
resells.  They  had  notice  and  knowledge  of 
appellees'  legal  right  to  sell  to  some  other 
person,  resulting  from  their  unqualified  re- 
fasal  to  comply  with  the  contract  to  receive 
and  pay  for  the  wheat  when  tendered  at 
the  proper  place  of  delivery.  It  is  enough 
that  the  defaulting  buyer  has  notice  of  the 
facts  which  give  to  the  wronged  seller  the 
right  to  resell,  when  these  consist  of  the  abso- 
lute refusal  of  the  buyer  to  comply  with  the 
contract  of  sale.  Ullmann  v.  Kent,  60  111. 
273;  2  Schouler,  Pers.  Prop.,  g  550;  Saladin 
T.  MitebeU,  45  HI.  80.  After  notice  of  the 
light  thus  arteing,  notice  of  an  actual  intent 
to  sell  could  only  operate  in  the  way  of  a 
threat  to  induce  compliance.  If,  having  onoe 
refused  to  comply  with  the  contract,  there  be 
loeiu  peniUntUttoT  the  buyer,  he  must  avail 
himself  of  it  without  further  notice  or  re- 
quest from  the  seller.  There  was  nothing  in 
the  evidence  from  which  It  could  have  been 
understood  that  appellees  intended  to  waive 
their  right 

It  is  urged  that  appellees  had  no  right  to 
ship  the  wheat  to  New  Orleans  for  sale,  and 
make  the  price  at  which  it  then  sold  the  l>asiB 
of  the  recovery;  that  it  should  have  been  sold 
in  Sherman,  or  in  the  nearest  market.  It  is 
the  duty  of  the  seller  In  such  a  case  to  exer- 
eise  g;ood  faith,  and  to  realize  the  best  price  he 
can  on  resale;  but  if  in  the  light  of  the  facts 
before  him,  «rt>teined  In  the  exercise  of  due 
diligence,  he  pursues  the  course  which  pru- 
dence would  dictate  to  a  man  of  ordinary 
prudence,  then  the  defaulting  buyer  ought 
not  to  be  heard  to  say  that  the  market  in 
which  the  thing  was  sold  was  not  in  fact  the 
most  advantageous  one.  If  appellants  desired 
to  select  the  market,  they  ought  to  have  re- 
ceived the  wheat,  and  sent  it  to  that  market. 
There  are  cases  which  seem  to  hold  that  the 
seller  has  not  the  right  to  ship  to  a  distant 
market  for  sale,  when  the  buyer  refuses  to 
receive  the  thing  lionght.    Chapman  v.  In- 

Sam,  80  Wis.  290;  Rickey  v.  Tenbroeck,  63 
o.  56&  If  such  a  rule  was  recognized,  In  case 
property  could  not  be  sold  at  the  place  where 
the  buyer  ought  to  receive  it  the  right  of  the 
seller  to  resell  would  be  practically  taken 
sway.  The  trne  rule  we  believe  to  be  that 
asserted  in  Lewis  v.  Orelder,  supra:  "The 
place  of  sale  is  not  necessarily  restricted  to 
the  place  where,  by  the  contract,  the  vendee 
was  bound  to  receive  the  property.  The 
vendors  having,  as  they  should,  the  intent  of 
both  parties  in  view,  had  the  undoubted  right, 
as  a  means  of  guarding  against  loss,  to  pro- 
cure an  insurance  upon  it,  and  within  the 
rnle  that  would  Justify  such  reasonable  out- 
lay to  sava  it  tnun  loss  they  should  be  per- 
v.I3s.w.no.I0— 34 


mitted  to  exercise  a  reasonable  discretion  as 
to  the  place  of  sale,  and  to  exercise  it  within 
a  reasonable  time. "  Whether  the  market  se- 
lected and  manner  of  sale  were  fair  were 
questions  open  to  inquiry,  but  from  the  evi* 
deuce  introduced  there  is  no  reason  to  ques- 
tion either. 

A  motion  for  new  trial  was  asked  on  the 
ground  of  newly-discovered  testimony,  by 
which  appellants  proposed  to  show  that  a 
market  might  have  been  found  for  the  wheat 
at  Ijherman,  and  at  other  places  in  Texas  at 
which  it  had  been  shown  that  appellees  bad 
tried  without  success  to  And  a  market;  and, 
as  an  excuse  for  not  having  the  evidence  on 
the  trial,  it  was  plain  that  the  original  petition 
did  not  negative  these  facts,  and  that  the 
contents  of  an  amended  petitlou  Sled  the  day 
l>efore  the  trial,  which  did,  were  unknown  to 
them.  Ko  sufficient  reason  is  shown  why  ap- 
pellants did  not  ascertain  what  the  amended 
petition  alleged.  They  had  opportunity  to 
read  it,  and  must  have  heard  it  read  at  the 
opening  of  the  trial,  and  did  not  then  claim 
surprise.  If,  however,  they  were  shown  to 
have  been  excusably  ignorant  of  the  aver- 
ments of  tlie  amended  petition,  this  would 
not  benefit  them;  for  the  motion  for  new  trial 
shows  that  the  original  petition  contained 
such  averments  as  would  make  such  evidence 
as  that  claimed  to  be  newly  discovered  not 
only  proper,  but  necessary,  on  the  trial. 
Moreover,  the  answer  alleged  "that  such 
wheat  was  worth  on  the  Sherman  market,  at 
time  defendants  refused  it,  80  cents  per 
bushel;  and  plaintifTs,  by  the  use  of  reasona- 
ble diligence,  could  have  obtained  that  price 
for  it,  instead  of  sending  it,  at  such  great  ex- 
pense, to  a  distent  market,  where  the  price 
was  less. "  This  answer  shows  that  appellan  to 
were  fully  aware  that  they  needed  just  such 
evidence  as  they  claimed  to  have  discovered 
after  trial  to  meet  the  case  made  by  appellees* 
pleailings,  and  the  motion  for  new  trial  fails 
to  show  that  any  etFort  was  made  to  obtain  It. 
The  court  did  not  err  in  overruling  the  mo- 
tion for  new  trial,  and  its  judgment  will  be 
affirmed. 


Miller  et  al.  t.  Foster  et  ai. 
(Supreme  Court  cif  Texas.    June  28, 18SS.) 

Wnji—CoimneKrt  RaiuntnBB— PaoaiTa. 

1.  A  tmtstor  deyiaed  land  to  his  wife  for  81 
years,  then  to  any  children  he  misbt  have,  or,  In 
uase  of  the  death  of  hU  children,  to  his  wife  for 
life,  and  in  case  no  child  of  his  survived  her,  then 
on  her  death  to  the  children  of  M.  After  the  pro- 
tMttng  of  will,  teatator'a  widow  brought  suit  to 
have  it  set  aside.  The  ezecntor  and  a  guardian  ad 
lUem  for  testator's  ohild  flled  answers.  Held, 
that  the  children  of  M.,  who  had  ander  the  will  a 
contingent  remainder,  were  represented  in  the  suit 
by  the  parties  thereto,  and,  as  a  proceeding  to  va- 
cate a  will  is  a  proceeding  in  rem,  they  were 
bound  by  the  decree  annulling  the  probate  of  the 
will. 

9.  Where  a  widow  renounces  a  Ufe-estate 
granted  under  a  will,  and  takes  possession  in  her 
own  riKbt,  the  remainder  vests  at  once,  and  a  suit 
by  the  reaialnder-men,  brought  18  years  thereaft- 
er, is  barred.  Digitized  by  V. 
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Gommissioneis'  decision.  Appeal  from 
district  court,  Gonzales  county. 

F.  0.  Morris,  for  appellants.  Hartoood  A 
Hanoood,  tot  appellees. 

HoBBT,  J.  This  is  an  action  of  trespass 
to  try  title,  brought  by  the  appellants  on  .the 
13th  day  of  January,  1886,  against  the  appel- 
lees, to  recover  an  undivided  one-half  inter- 
est in  1,107  acres  of  land,  granted  to  Darwin 
M.  Stapp.  The  appellants  deraign  title  to 
the  land  from  and  under  the  will  of  Thomas 
P.  Butledge,  executed  on  January  7,  1848, 
and  probated  on  April  29,  1850.  It  was  pro- 
vided by  the  clause  of  the  will  under  which 
appellants  claim  title  that  all  property,  real 
or  personal,  owned  by  the  testator,  should 
vest  flrst  in  Eliza  Butledge,  his  wife,  for  the 
period  of  21  years  from  his  death,  at  the  ex- 
piration of  which  time  it  should  go  to  any 
child  or  children  of  the  testator  he  might  have 
by  his  said  wife.  In  the  event  of  the  death 
of  his  offspring  by  his  said  wife,  the  property 
was  to  vest  in  Iter  for  life.  In  the  event  of 
the  death  of  his  wife,  Eliza,  without  off- 
spring by  him  surviving  her,  his  property 
should  be  owned  equally  by  the  children  of 
Alsey  S.  Miller,  who  survived  the  testator,^ 
and  which  he  might  have  by  his  present 
wife.  Such  are  the  appellees  in  tliis  case.  It 
was  admitted  that  the  land  involved  was  the 
community  property  of  Thomas  P.  and  his 
wife,  Eliza  Butledge,  on  the  7th  day  of  June, 
1848,  and  continu^  so  to  be  until  the  death 
of  said  Thomas  P. ;  that  they  were  married  on 
June  25,  1846,  and  resided  in  Gonzales  coun- 
ty; tliat  one  child,  W.  M.  Butledge,  was 
born  July  23, 1848,  the  issue  of  that  mar- 
riage; that  Thomas  P.  Butledge  died  in  Jan- 
uary, 1850,  leaving  as  his  only  surviving 
beirs  at  law  said  wife  and  child;  that  bis 
will  was  executed  June  7. 1848,  appointing 
AJsey  S.  Miller,  father  of  plaintiffs,  execu- 
tor; that  the  mother  of  plaintiffs,  and  wife 
of  said  Miller,  was  the  sister  of  said  Eliza; 
that  in  July,  1850,  Eliza  Butledge  married 
W.  L.  Foster,  one  of  the  defendants,  and  the 
other  defendants  are  the  children  Of  this 
union:  that  said  Eliza  died  on  25th  Febru- 
ary, 1881;  that  W.  M.  Butledge  died  July  14. 
1«54;  that  the  plaintiff  F.  H.  Miller  was 
bom  March  18,  1848,  W.  A.  H.  Miller.  Jan- 
uary 1, 1846,  and  Mrs.  M.  F.  Nicholls,  Match 
1, 1848.  She  married  W.  Y.  Ramsey  July 
21,  1861.  who  died  November  1,  1869,  and 
she  married  A.  J.  Nicholls,  plaintiff,  October 
26. 1871.  None  of  the  plaintiffs  were  under 
disability  in  March,  1870.  Foster  tesUfled 
that  the  defendants  had  been  in  possession  of 
the  land  since  1850  as  a  homestead,  when  he 
married  Eliza  Butledge,  the  widow  of  Thomas 
P.  Rutledge,  and  had  paid  the  taxes  on  the 
same,  except,  perhaps,  the  first  year,  when 
they  were  paid  by  Miller,  the  executor;  that 
A.  S.  Miller  lived  about  five  miles  from  the 
land,  and  raised  his  family  there.  The  plain- 
tiffs were  ttom  there,  and  lived  there  until 
they  attained  their  majority.  Plaintiff  Mrs. 
NichoUs,  up  to  the  time  of  her  marriage  to 


Ramsey,  lived  at  defendant's  place  about  as 
much  as  at  her  father's.  Defendant  Foster 
lived  at  Miller's  place  when  he  married  said 
Eliza.  The  family  were  intimate:  Alsey  S. 
Miller's  wife  and  Eliza  Butledge  being  sis- 
ters. "The  matter  of  the  judgment  vacating 
the  will  was  often  discussed  between  us," 
and  plaintiffs  knew  all  al)out  it,  he  supposed. 
On  the  19th  of  April.  1852.  Eliza  Foster, 
formerly  the  wife  of  Thomas  P.  Rutledge, 
joined  by  her  husband.  W.  L.  Foster,  filed  a 
petition  in  the  district  court  of  Gonzales 
county,  where  the  parties  resided,  against 
the  executor  under  the  will,  to  set  aside  and 
declare  the  same  null  and  void.  The  petition 
alleged  that  she  was  the  relict  of  said  Thomas 
P.  Butledge.  The  execution  of  the  will  on 
June  7,  1818,  at  which  time  he  had  a  small 
amount  of  property,  and  no  children.  That 
afterwards  he  had  a  child  bom  to  him,  who 
is  now  living,  named  William  M.  Rutledge. 
That  said  deceased,  late  in  1849,  and  long  after 
the  birth  of  his  child,  left  on  a  visit  to  Ten- 
nessee, and  died  on  his  return  passage  Janu- 
ary 10,  1850;  and  Alsey  Miller,  with  whom 
his  business  was  left,  and  the  will  found 
among  his  papers,  felt  it  his  duty  to  have  the 
probate  thereof  made,  and  the  same  was  done 
in  Gonzales  county,  on  the  29th  of  April, 
1850,  and  be  was  appointed  executor  thereon. 
Your  petitioners  allege  that  all  the  property 
of  the  deceased  was  community  property. 
That  said  will  was  made  without  reference 
to  the  contingency  which  took  place,  or  at 
least  before  the  birth  of  the  child,  which  was 
born  some  months  afterwards.  That  the  dis- 
position made  by  the  will  ot  all  the  property 
is  contrary  to  law,  and  is  trammelled  with 
conditions  illegal  and  embarrassing  to  said 
Eliza  Ann  and  the  child,  and  should  be  set 
aside  as  void,  and  contrary  to  law,  and  your 
petitioner,  Miza  Ann,  and  the  child  have 
distribution  under  the  statute.  Petitioners 
set  forth  that  the  executor.  Alsey  S.  Miller. 
has  faithfully  performed  his  trust,  and  has 
paid  all  debts,  and  has  closed,  or  is  ready 
to  close,  said  estate,  and  it  now  becomes  the 
duty  of  your  petitioners  to  pray  your  honor 
to  hear  such  proof  as  may  be  necessary,  that 
the  will  be  examined  by  your  honor,  and  that 
the  same  be  declared  null  and  void,  and  that 
an  order  of  distribution  be  made  by  your 
honor  regardless  thereof,  and  that  the  proper- 
ty in  the  hands  of  tlie  executor  now  of  right 
belonging  to  the  estate  be  divided  between 
the  said  Eliza  Aun  and  W.  M.  Butledge. 
as  heirs  at  law,  and  that  the  said  heirs  take 
according  to  law.  Said  Eliza  Ann  also  prays 
for  an  order  of  your  honor's  court,  that  she 
may  have  the  benefits  of  the  allowance  made 
to  widows,  having  received  none  heretofore. 
Your  petitioner  prays  that  Alsey  S.  Miller 
be  made  defendant  hereto.  That  ha  be  re- 
quired to  appear  and  answer  this  petition, 
and  show  cause,  if  any  he  have,  why  the 
prayer  hereof  shall  nut  be  granted; 'and  that 
he  be  ordered  to  ol>ey  the  decree  of  the  court 
hereon.  Your  petitioners  make  profert  of 
the  will,  and  order  of  the  court  hereon,  and 
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the  leltera  of  executorship  to  said  Miller, 
closing  with  a  prayer  for  general  relief.  An 
answer  was  Died  by  the  executor,  and  by  8. 
B.  Conley,  guardian  ad  litem,  for  the  minor, 
W.  M.  Rutled^e.  The  answer  of  the  execu- 
tor, Alaey  S.  Miller,  admitted  the  truth  of 
the  material  facts  set  forth  in  the  petition. 
The  minor  and  heir,  W.  M.  Butledge,  through 
his  guardian  ad  litem,  answered,  in  efTect. 
neither  admitting  nor  denying  the  allegations; 
and  submitted  the  matters  to  the  court.  The 
following  Judgment  was  rendered  by  the 
court:  "Foster  and  Wife,  (253)  vs.  Miller. 
Executor.  Saturday,  October  23, 1852.  Came 
all  the  parties,  by  their  attorneys,  and  S.  B. 
Conley,  Esq.,  guardian  ad  litem  for  the  minor, 
Wm.  M.  Butledge,  and  the  matters  and  things 
being  all  before  the  court,  by  the  pleadings 
and  record  evidence  therein,  the  same  was 
submitted  to  the  court,  and,  being  heard.  It 
is  ordered,  adjud£^,  and  decreed  by  the  court 
that  the  will  of  the  deceased,  Thomas  P.  But- 
ledge, made  on  June  7,  1848,  and  admitted 
to  probate  on  April  29,  1850,  be,  and  the 
same  is  hereby,  declared  to  be  null,  void,  and 
of  no  effect,  and  tliat  the  same  be  in  all  things 
set  aside  and  held  for  naught.  It  is  further 
ordered,  adjudged,  and  decreed  that  the  said 
Eliza  Ann  Foster,  as  relict  of  said  Butledge, 
deceased,  and  the  said  Wm.  M.  Butledge, 
minor,  be  entitled  to  take,  receive,  and  hold 
all  the  property  of  said  deceased  jointly  be- 
tween them  as  heirs  at  law,  be  the  same  real, 
pei-sonal,  or  mixed,  and  subject  to  the  action 
of  the  county  court  of  Gonzales  county,  as  to 
distribution  after  the  debts  are  paid  and  es- 
tate closed  by  the  report  of  the  executor, 
whose  acts  under  the  will  are  not  impaired  by 
the  decree:  and  that  said  court  is  required  to 
make  the  yearly  allowance  to  the  said  Eliza 
Ann  Foster,  in  accordance  with  law  and  the 
order  of  said  ooanty  oourt.  It  is  further  or- 
dered and  adjudged  that  the  executor,  out  of 
the  foods  of  the  estate,  pay  the  costs  herein 
expended,  sod  that  this  decree  be  duly  certi- 
fied to  the  county  court  for  otwervance. " 

We  do  not  deem  it  necessary  to  consider 
each  of  the  assignments  presented,  or  to 
comment  upon  the  many  authorities  cited,  in 
the  elabwate  briefs  in  support  of  the  propo- 
sitions respectively  contended  for  by  appel- 
lants and  appellees;  but  shall  confine  our  ex- 
amination of  the  qoestions  raised  to  those 
we  believe  to  be  decisive.  There  are  three 
controlling  propositions  involved  in  this 
case,  and  the  law  of  each,  we  believe,  upon 
principle  and  authority,  to  be  settled  ad- 
versely to  appellants.  If  the  la  w  is  so  settled 
in  either  one  of  them,  it  predodes  a  recovery 
by  appellanta.  It  is  earnestly  contended  th^ 
the  appellants  were  not  parties  to  the  suit  in 
which  the  Judgment  vacating  the  will  was 
rendered;  that  it  is  not  therefore  binding  on 
them,  and  is  subject  to  be  impeached  in  this 
action;  that  they  were  necessary  parties  to 
the  suit ;  and  that  it  was  not  snch  a  proceeding 
in  rem  as  would  l>e  for  that  reason  conclusive 
as  tothem.  Before  determining  whether  this 
judgment  is  conclusive  as  to  appellants  upon 


the  principle  that  a  proceeding  to  proliate  or 
vacate  a  will  is  one  in  rem,  and  binding  upon 
the  world,  it  may  be  well  to  ascertain  wheth- 
er the  objection  to  the  Judgment  upon  the 
ground  that  plaintiffs  were  not  parties  to  it 
has  any  foundation  in  fact;  and  whether 
they  were  parties  to  it  depends  upon  the  char- 
acter of,  and  \egal  consequences  attached  to, 
the  estate  created  by  the  will  in  favor  of 
plaintiffs,  and  the  relation  established  by  law 
between  such  estate  and  other  estates  created 
by  the  same  instrument  in  favor  of  other 
devisees,  who  were  parties  to  the  judgment 
sought  to  be  im|>eached.  The  will  of  Thomas 
P.  Butledge  bequeathed  to  his  wife,  Eliza 
Butledge,  all  of  his  estate,  real  and  personal, 
fur  and  during  the  period  of  21  years  from 
and  after  his  death.  After  the  expiration  of 
said  21  years,  it  was  provided  that  his  estate 
should  be  "owned  and  enjoyed  by  my  off- 
spring  or  child  or  children  by  my  said  wife.  la 
the  event  of  the  death  of  my  said  wife  without 
offspring  by  me  at  her  death  which  may  sur* 
Vive  her,  I  direct  that  all  of  my  estate,  real 
and  personal,  shall  be  owned  equally  by  chil- 
dren of  Alsey  S.  Miller,  which  may  survive 
me,  which  be  may  have  by  his  present  wife. 
In  event  of  the  death  of  the  offspring  which 
I  may  have  by  my  said  wife,  I  direct  that 
my  said  wife  shall  have  all  of  my  estate,  real 
and  personal,  for  and  during  her  life,"  etc. 
Such  are  the  estates  created  by  the  will;  and 
applying  to  the  estate  created  in  favor  of 
plaintiffs,  upon  the  contingencies  stated,  the 
description  given  by  the  learned  writers  on 
this  intricate  branch  of  the  law  of  a  contin- 
gent remainder,  it  would  seem  to  belong  to 
that  class  of  estates.  It  was  contingent  upon 
an  interest,  first,  of  21  years  in  favorof  Eliza 
Butledge,  and,  again,  dependent  on  a  life-es- 
tate gran  ted  to  her  in  the  event  of  the  death  of 
the  testator's  offspring  by  her.  It  was  contin- 
gent, further,  upon  the  death  of  W.  M.  But- 
ledge, to  whom  an  inheritable  estate  was  de- 
vised, before  it  became  vested  in  the  appel- 
lants. Tested,  then,  by  the  definition  of  a 
remainder,  that  is,  an  estate  limited  to  an  un- 
certain person,  or  to  a  certain  person  and  a 
certain  event,  but  not  vesting  in  possession 
until  the  determination  of  the  preceding  es- 
tates, (Wig.  Wills.  139,)  the  remainder  in  fee 
to  plaintiffs  was  contingent  upon  W.M.  But- 
ledge's  desith,  but  did  not  take  effect  in  pos- 
session, because  of  the  estate  for  years  and 
the  estate  for  life  in  Eliza  Butledge,  unless, 
after  it  vested  in  plaintiffs,  her  estate  failed, 
or  WHS  renounced.  In  which  event  it  would 
vest  in  possession  as  fully  as  if  her  estate  had 
terminated  under  the  will. 

Such  being  the  estate  of  appellants,  the 
next  Inquiry  is,  how  far  and  to  what  extent 
they  would  be  represented  by  those  to  whom 
other  estates  were  devised  in  a  suit  to  which 
such  other  devisees  were  parties.  After  dis- 
cussing the  rule  "that  all  persons  having  an 
interest  in  the  subject-matter  should,  under 
all  circumstances,  l>e  before  the  oourt  as  par- 
ties," Judge  Story  says:  "On  the  contrary, 
there  are  cases  in  which  certain  parties  before 
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the  court  are  entitled  to  be  deemed  the  full  rep* 
resentatives  of  all  other  persona,  or,  at  least, 
80  far  as  to  bind  tlieir  interests  under  the  de- 
cree, although  they  are  not,  or  cannot  be 
made,  parties."  Story.  Eq.  PI.  §  142.  Cit- 
ing examples  in  support  of  the  rule,  he  says: 
"TTpon  similar  grounds  of  a  virtual  represen- 
tation of  all  the  proper  interests  where  there 
is  real  estute  in  controversy  which  is  subject 
to  an  entail,  it  is  generally  sutllcient  (all  the 
parties  having  antecedent  estates  being  be- 
fore the  court)  to  make  the  first  tenant  in 
tail  in  ea»e,  in  whom  an  estate  of  inheritance 
is  vested,  a  party  with  those  claiming  the 
prior  interests,  without  making  any  persons 
parties  who  may  claim  in  remainder  or  re- 
version after  such  vested  estate  orf  inherit- 
ance." The  tenant  in  tail,  in  such  case,  is 
equally  the  representative  of  all  suliseqnent 
estates  and  interests,  (Id.  §  144;)  "and  a  de- 
cree for  or  against  such  Srst  tenant  in  tail  will 
generally  bind  those  in  remainder  or  rever- 
sion, although,  by  the  failure  of  all  the  pre- 
vious estates,  the  estates  in  remainder  or  re- 
version may  afterwards  vest  in  possession." 
"If  there  be  no  such  tenant  in  tail  in  being, 
the  flrst  person  in  being  entitled  to  the  in- 
heritanoe  should  be  made  a  party;  and  if 
there  be  no  such  person  in  l>eing,  then  the 
tenant  for  life;  and  in  such  a  case  the  decree 
made  will  bind  the  other  persons  not  in  l>e- 
ing."  Id.  §145.  So  "  where  a  bill  is  brought 
by  a  tenant  in  tail,  or  by  any  other  person 
having  the  first  estate  of  inheritance,  other 
persons  having  a  subsequent  vested  or  con- 
tingent interest  will  generally  be  bound  by 
the  decree,  and  will  be  entitled  to  the  bene- 
fits as  well  as  the  disadvantages  thereof." 
Id.  §  146.  An  exception  to  this  rule  of  vir- 
tual representation  is  said  to  exist  "where  a 
person  is  in  l)eing,  claiming  under  a  limitation 
by  way  of  executory  devise,  not  subject  to 
any  preceding  vested  estate  of  inheritance." 
The  rule  on  this  subject  is  also  stated  by  Mr. 
Freeman  as  follows:  "If  several  remainders 
are  limited  by  the  same  deed,  this  creates  a 
privity  between  the  person  in  remainder  and 
ail  those  who  may  come  after  him ;  and  a  ver- 
dict and  judgment  for  or  against  the  former 
may  be  given  in  evidence  for  or  against  any 
of  the  ktter."  So  where  lands  were  con- 
veyed to  be  held,  flrst,  for  S.  P.  C.  for  life; 
"aecond,  remainder  to  the  heirs  of  his  body; 
third,  remainder  to  B.  C.  for  life;  fottrth,  re- 
mainder to  the  heirs  of  B.  O.'s  body;  flfth, 
remainder  in  fee  to  the  children  of  S.  0., — ^In 
an  action  against  the  trustees  this  deed  was 
set  aside.  8.  P.  C.  and  B.  0.  afterwards 
dying,  the  children  of  S.  C.  commenced  suit 
to  obtain  their  remainder  in  fee.  But  it  was 
held  that  the  decree  setting  aside  the  deed 
was  binding  on  them;  that  the  contingent 
remainders  depended  on  the  legal  fee  and  the 
equitable  estatis  in  S.  P.  C.  intermediate,  and 
was  liable  to  be  destroyed  by  anything  which 
defeated  those  estates.  *  *  *  'It  is  suf- 
ficient to  bring  before  the  court  the  first  ten- 
ant in  tail  in  being;  and,  if  there  be  no  ten- 
ant in  tail  in  being,  the  first  person  entitled 


to  the  inheritance,  and,  if  no  such  person,  then 
tlie  tenant  for  life.'"  Freem.  Judgm.  §  172, 
and  cases  cited. 

Applying  these  principles  to  this  case,  we 
do  not  find  appellants  claiming  "under  a  lim- 
itation by  way  of  executory  devise,  not  sub- 
ject to  any  preceding  vested  estate  of  inhir- 
itance;"  and  therefore  an  exception  to  the 
rule  of  virtual  representation,  because  it  was 
subject  to  the  preceding  estate  of  inheritance 
of  W.  M.  Butledge.  But  we  do  find  several 
remainders,  limited  by  the  same  instrument, 
and  that  of  appellants,  depended  on  the  estate 
W.  M.  Butledge,  the  vested  estate  of  21  years 
in  Eliza  Butledge,  and  the  contingency  of  a 
life-estate  in  her.  We  find,  also,  that  when 
the  judgment  vacating  the  will  was  rendered 
in  1852,  the  person  entitled  to  the  flrst  estate 
of  inheritance,  as  also  the  tenant  for  life  and 
for  years,  were  parties  to  the  suit.  These 
estates  were  destroyed  by  this  judgment,  and. 
if  tlie  principle  be  correct  that  the  estate  in 
remainder  is  subject  to  destruction  by  any- 
thing which  defeats  the  preceding  inherit- 
able estate,  it  necessarily  follows  that  such 
WHS  the  effect  upon  the  estate  of  appellants. 
If  the  doctrine  of  virtual  representation,  as 
announced  in  the  authorities  cited,  applies 
where  the  tenant  for  life  is  made  a  party, 
where  there  is  no  person  in  existence  having 
an  estate  of  inheritance,  by  stronger  reason 
would  it  apply,  and  include  as  a  party  the 
appellants,  when  the  person  having  the  in- 
heritable estate  was  in  existence,  and  a  party 
as  well  also  as  the  tenant  for  life.  It  is  to 
be  observed  in  this  connection  that  the  exec- 
utor, the  trustee  for  the  devisees  under  the 
will,  was  also  a  party  to  the  j  udgment.  An- 
derson V.  Stewart,  15  Tex.  289;  Hollis  v. 
Dashiell,  52  Tex.  187.  Upon  the  doctrine  of 
virtual  representation,  it  would  seem  that,  in 
the  absence  of  fraud,  at  least,  a  decree  ren- 
dered, to  which  persons  possessing  the  inter- 
ests in  the  subject-matter  of  the  decree,  as 
above  explained,  would  be  binding  upon  the 
contingent  estates  dependent  on  these  Inter- 
ests, a  judgment  affecting  the  invalidity  of  a 
testament  is  an  exception  to  the  rule  that 
only  parties  to  the  same  or  their  successors 
are  bound.  Bigelow,  Estop.  12.  The  stat- 
ute (Pasch.  Dig.  art.  1262)  under  which  the 
will  was  vaca<»d  did  not  aeolare  who  should 
lie  parties  to  the  suit;  and  it  has  been  repeat- 
edly held  in  this  state  that  in  suits  involving 
the  title  to  land  (and  the  suit  to  vacate  the 
will  involved  the  title  to  land)  it  Is  not  nec- 
essary to  make  the  heirs  parties  with  the  ex- 
ecutor. Ounter  t.  Fox,  51  Tex.  883;  Zach- 
arie  v.  Waldrom,  56  Tex.  117;  Gnilford  v. 
Love,  49  Tex.  715.  If,  however,  the  appellants 
were  necessary  parties,  we  think,  under  the 
authorities  cited,  they  were  represented  by 
the  persons  made  parties,  owning  the  estate 
of  inheritance  and  the  life-estate,  together 
with  the  executor  under  the  will,  who  was 
also  a  party.  The  suit  to  set  aside  the  will 
was  instituted  under  article  1262,  Pasch. 
Dig.,  the  law  then  in  force.  Tliis  article, 
after  providing  the  manner  in  which  a  will 
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■hall  be  probate<],  provides  that  "anj  person 
interested  in  any  such  will  may,  within  four 
years  after  it  is  admitted  to  probitte,  insti- 
tute suit  in  the  district  court  to  contest  its 
validity. "  Intents,  femes  covert,  and  per- 
sons rum  oompos  mentis  are  allowed  the 
same  period  after  the  removal  of  their  re- 
spective disabilities  within  which  to  institute 
such  suit,  etc.  There  can  be  no  donbt  that 
in  October,  1852,  the  district  court  was 
clothed  with  the  Jurisdiction  to  determine 
any  contest  with  respect  to  tlie  validity  of  a 
with  This  question  was  settled  in  the  early 
case  of  Parker  v.  Parker,  10  Tex.  86,  which 
has  been  repeatedly  si  nee  cited  with  approval, 
in  which  case  it  was  held  that,  independently 
of  its  general  and  enlarged  powers  to  enter- 
tain such  a  suit,  it  was  expressly  conferred 
by  the  statute.  Vickery  v.  Hobbs,  21  Tex. 
576.  The  transfer  of  this  jurisdiction,  un- 
der the  provisions  of  the  present  constitu- 
tion, was  explained  in  Franks  v.  Chapman, 
60  Tex.  46. 

If  the  appellants'  position  be  correct,  that 
they  were  necessary  parties  to  the  suit  in 
which  the  will  was  vacated,  and  that  the  doc- 
trine of  virtual  representation  has  no  appli- 
cation, the  question  then  presented  is, 
whether  the  proceeding  to  vacate  liutledge's 
win  waa  one  in  rem  or  not,  and,  if  to,  what 
was  its  effect  upon  the  appellants?  The  au- 
thorities are  unirorm  to  the  effect  that  a  pro- 
ceeding to  probate  a  will  is  a  proceeding  tn 
fern.  Upon  this  point  there  appears  to  be  no 
diversity  of  opinion.  Such  proceeding  is  said 
to  be  an  fRijudication  upon  the  status  of  some 
subject-matter,  whicli,  wherever  binding 
upon  any  person,  is  upon  ail  persons.  A 
carefnl  consideration  of  the  question  in  the 
case  of  Steele  v.  Kenn,  50  Tex.  481,  resulted 
in  the  conclusion  that  an  application  for  the 
probate  of  a  will  is  a  proceeding  in  rem,  and 
that  a  judgment  of  the  court  thereupon  is 
binding  upon  all  the  world  until  revoked. 
See,  also,  Freem.  Judgra.  g  607;  Zacharie  v. 
Waldrom,  supra;  Wells,  Res  Adj.  8  426;  Scott 
v.  Calvit,  8  How.  (Miss.)  159.  If  any  dis- 
tinction exists  in  this  respect  between  a  pro- 
ceeding to  probate  a  will  and  one  to  vacate 
or  set  aside  a  will  so  probated,  It  will  be  found 
fully  explained  in  the  case  of  Franks  v. 
Chapman,  61  Tex.  579.  In  that  case,  dis- 
cussing the  features  characterizing  these  pro- 
ceedings, it  Is  said:  "A  proceeding  to  con- 
test the  validity  as  a  will  of  a  paper  which 
has  been  admitted  to  probnte  as  such  is  no 
less  a  probate  proceeding  than  is  one  insti- 
tuted to  have  a  paper  probated  as  a  will. 
The  Inquiry  in  eacli  case  is  the  same,  the  sub- 
ject-matter is  the  same,  and  the  jurisdictional 
power  exercised  in  declaring  a  paper  already 
probated  to  be  invalid  as  a  will  is  co-exten- 
sive with  that  exercised  in  refusing  to  declare, 
by  the  act  of  probate,  that  the  paper  offered 
is  the  valid  will  of  the  deceased.  The  actors 
in  the  one  case  assume  the  burden  of  estab- 
lishing a  proposition  negative  in  its  charac- 
ter, while  In  the  other  they  assume  the  bur- 
den of  an  afDrmative.    Tliis  is  practically  all 


the  difference  in  the  two  procedures."  If, 
then,  the  only  practical  difference  between 
the  proceeding  to  probate  and  that  to  annul 
the  will  relates  to  the  burden  of  proof,  it  fol- 
lows, necessarily,  that  In  all  other  respects 
they  are  similar.  If  so,  a  suit  under  our 
statute  to  set  aside  and  declare  invalid  a  will 
admitted  to  probate,  being  a  proceeding  in 
rem,  the  judgment  therein  is  as  conclusive  as 
would  be  the  judgment  admitting  It  to  pro- 
bate; about  which  there  seems  to  be  no  di- 
versity of  opinion  whatever.  From  the 
views  expressed,  it  follows  that  we  are  of 
opinion  that  appellants  were  not  necessary 
parties  lo  the  suit;  that  the  estate  in  remain- 
der, created  by  the  will  in  favor  of  plaintiffs, 
was  represented  in  the  suit  to  set  aside  the 
will  in  the  estate  of  inheritance,  and  that  for 
21  years  and  for  life,  respectively,  vested  in 
W.  M.  Rutledge  and  Eliza  Rutledge,  who, 
with  the  executor,  Alsey  S.  Miller,  as  trus- 
tee for  the  legatees  under  the  will,  were  made 
parties;  that  if  the  plaintiffs  were  not  so 
virtually  represented  by  those  holding  these 
estates,  still,  upon  principle  and  authority, 
the  proceeding  to  vacate  the  will  was  in  rem, 
affecting  the  stottM  of  the  property,  and  bind- 
ing upon  all  parties,  as  before  explained. 

In  addition  to  the  reasons  already  stated,* 
which  would  preclude  a  recovery  by  appel- 
lants, there  is  another  made  manifest  by  the 
record  which  in  our  opinion  is  fatal  to  the 
action.  The  estate  in  fee  granted  to  W.  M. 
Rutledge  by  the  will  vested  in  the  appellants 
upon  his  death,  and  awaited  only  the  termina- 
tion of  the  life-estate  of  Eliza  Rutledge  to  take 
effect  in  possession  under  the  will.  W.  M. 
Rutledge  died  in  1854.  The  estate  in  fee  vest- 
ed in  appellants  immediately ;  not  the  right  of 
possession,  however,  against  Eliza  Rutledge. 
if  she  held  under  the  wilt.  But  the  will  and 
the  life-estate  conveyed  to  her  were  re- 
nounced by  her  in  October,  1852.  She  sev- 
ered the  connection  between  these  estates, 
destroyed  the  trust  relation  existing  by  rea- 
son thereof  between  herself  and  appellants, 
entered  Into  possession  adversely  to  the  will, 
in  her  own  right,  and  so  openly  held  until  her 
death,  in  1881,  wliich  possession  was  con- 
tinued by  defendants  until  the  institution  of 
this  suit  in  January,  1886.  That  her  claim 
and  possession  was  in  her  own  right,  and  ad- 
verse to  appellants,  was  a  notorious  act,  re- 
pudiating the  trust  relations,  and  renouncing 
title  under  the  will,  is  unmistakably  evi- 
denced by  the  decree  of  1852  vacating  it.  In 
Anderson  v.  Stewart,  15  Tex.  290.  the  pos- 
session by  an  administrator  for  nine  years 
was  held  to  be  suOicient  to  bar  the  suit  of  a 
former  wife  of  the  testator,  who  claimed  one- 
half  of  the  property,  which  the  testator  had 
disposed  of  by  wilL  In  the  case  cited  the 
plaintiff  resided  in  another  state.  It  was 
held  thai  limitation  would  begin  to  run  when 
the  trust  relation  was  repudiated  by  some 
notorious  act,  and  reference  was  made  to  an 
example  of  such  notorious  act  in  the  case  of 
Winburn's  Ex'rs  v.  Cochran,  9  Tex.  123, 
where  it  was  said  that  the  inventory  of  a  slave 
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waa  such  an  act.  The  judgment  of  the  district 
court  setting  aside  the  will  would  certainly  be 
an  act  more  notorious  and  public  in  its  asser* 
tionuf  an  adverse  claim  thiin  tlie  inventory  of 
the  property  in  the  one  case,  and  equally  as 
notorious  an  act  of  adverse  claim  as  the  pos- 
session and  administration  of  the  estate  by 
the  executor  in  the  other.  In  addition  to  this 
the  proof  was  that  defendants  had  been  in 
possession  from  1852  to  1886,  paying  taxes, 
and  occupying  it  as  a  homestead;  that  plain- 
tiffs resided  within  a  few  miles  of  the  land, 
the  families  were  related  and  intimate,  and 
the  judgment  vacating  the  will  a  frequent 
topic  of  conversation  between  them.  Includ- 
ing the  time  from  the  detith  of  W.  M.  Rut- 
ledge,  in  1854,  to  March  30, 1870,  appellants, 
though  having  the  estate  In  fee  vested  in 
them,  were  under  disabilities;  but  on  March 
30,.  1870,  their  right  of  action  accrued,  and 
they  were  then,  by  such  legal  proceedings  as 
would  accomplish  that  end,  entitled  to  protec- 
tion, and  could  assert  their  rights  against  any 
act  to  injure  or  destroy  their  estate  in  fee,  or 
place  them  in  possession  under  the  remain- 
der. Mrs.  Rutledge's  renunciation  under  the 
will,  and  repudiation  of  any  possession  for 
or  inuring  to  appellants,  her  open  adverse 
.assertion  of  title,  and  possession  in  her  own 
right,  put  the  statute  of  limitation  in  mo- 
tion against  appellants,  as  would  the  repu- 
diation by  a  trustee  of  his  relations  to,  and 
an  adverse  assertion  of  claim  against«  his 
cestui  que  trust. 

It  is  contended  that,  though  the  estate  in 
fee  vested  in  appellants  upon  the  death  of 
W.  M.  liutledge  in  1854,  no  right  of  action 
accrued  until  the  death  of  the  life-tenant, 
Mrs.  Rutledge,  in  1881,  and  therefore  no  lim- 
itation ran  against  them  until  that  time,  be- 
cause the  remainder  did  not  take  effect  in  pos- 
session until  then.  This  would  l>e  true,  and 
appellants  would  not,  by  virtue  of  the  estate 
In  remainder  vested  in  them  upon  \f.  M. 
Rutledge's  death,  be  entitled  to  the  posses- 
sion as  long  as  the  life-tenant  held  as  such; 
but  upon  the  renunciation  of  the  will  and  the 
estate  thereunder,  and  the  assertion  of  claim, 
coupled  with  adverse  possession  in  her  own 
right,  the  riglit  of  action  accrued;  because, 
by  virtue  of  this  renunciation,  they  were  en- 
titled to  possession.  The  authorities  are  to 
the  effect  that,  where  the  estate  in  remainder 
is  dependent  upon  the  life-estate  of  the  widow 
of  the  testator,  and  she  waives  the  provisions 
of  the  will,  and  takes  under  the  statute,  the 
estate  in  remainder  vests  immediately  upon 
the  determination  of  the  widow's  estate  or 
interest.  2  Redf.  Wills,  p.  257,  par.  66.  In 
Wood's  Adm'r  v.  Wood's  Devisees,  1  Mete. 
(Ky.)  512,  it  was  said  that,  "as  a  general 
rule,  where  real  or  personal  estate  is  devised 
to  one  for  life,  with  an  ulterior  devise  to  an- 
other, the  ulterior  devise  vests  absolutely  up- 
on the  death  of  the  testator,  and  takes  effect 
in  possession  whenever  the  prior  devise  from 
any  cause  ceases  or  fails. "  In  that  case  there 
was  a  devise  of  all  of  his  estate  to  the  wife 


during  her  life,  and  devises  over  to  others. 
The  widow  renounced  the  provisions  of  the 
will,  and  it  was  held  that  the  ulterior  devises 
took  effect  upon  the  widow's  renunciation  of 
the  will,  as  they  would  have  done  upon  her 
death.  So  in  the  case  of  Fox  v.  Rumery,  68 
Me.  121,  where  the  wife  waived  the  provis- 
ions of  the  will,  and  accepted  dower  instead, 
it  was  held  that  the  effect  was  to  accelerate 
the  devise  over.  See,  also,  2  Jarm.  Wills, 
574.  In  the  case  under  discussion,  there  was 
a  devise  for  life  to  Mrs.  R.,  remainder  over 
to  appellants.  She  waived  the  devise, — de- 
clined to  accept  it;  therefore,  the  devise  or 
remainder  over  took  effect  at  once,  as  if  no 
first  life-estate  bad  been  created.  The  re- 
mainder to  appellants  vested  upon  W.  M. 
Rutledge's  death  in  1854.  The  right  to  pos- 
session took  effect  upon  the  renunciation  by 
the  life-tenant,  Mrs.  R.,  of  the  estate  grant- 
ed her  under  the  will,  which,  although  in 
1852,  could  not  affect  appellants,  until  the 
right  of  action  accrued  in  1854,  when  W.  M. 
R.  died,  and  in  this  case  did  not  put  the  stat- 
ute in  motion  until  March,  1870,  because  they 
were  under  disability.  But  from  Marcti, 
1870.  to  January  13,  1886,  nearly  16  years 
after  the  right  to  possession  of  the  land,  and 
the  right  of  action  against  the  life-tenant,  or 
whoever  might  be  in  possession,  the  appel- 
lants have  instituted  no  proceedings,  and,  as 
before  stated,  if  no  other  cause  existed  which 
precludes  a  recovery,  this  would  be  fatal  to 
the  action.  If  there  bad  been  a  conveyance 
by  Eliza  Rutledge  of  the  land,  and  possession 
thereunder  for  16  years  adversely,  and  in  the 
right  of  the  purchaser,  the  statute  of  linaitsp 
tions  would  have  been  available  against-ap- 
peilants.  Such  conveyance  and  possession 
could  not  have  been  more  adverse  to  them 
than  her  ^enunciation  of  title  under  the  will, 
and  her  possession  in  her  own  right  during 
that  time.  We  are  of  opinion  that  there  is 
no  error  in  the  judgment,  and  that  it  should 
be  a£Brnied. 

Stayton,  C.  J.  Report  of  commission  of 
appeals  examined,  and,  without  passing  on 
otiier  questions  discussed  in  the  report,  we 
approve  so  much  of  the  opinion  as  holds  that 
the  necessary  parties  were  before  the  court 
when  the  decree  annulling  the  probate  of  the 
will  of  Thomas  P.  Rutledge  was  entered,  to 
give  validity  to  that  decree,  and  the  Judg- 
ment will  be  aftirmed. 

ON  REHEABINQ. 
(March  11, 1890.) 
Statton,  C.  J.  A  rehearing  was  granted 
in  this  cause,  and,  after  reconsidering  the 
case,  we  are  of  opinion  that  the  judgment 
was  properly  affirmed  on  the  forn.er  hearing, 
on  the  one  ground  then  made  the  basis  of  this 
judgment;  and  now,  as  then,  it  becomes  on- 
neCBfisary  to  pass  on  other  questions  discussed 
in  the  opinion  of  the  commission  of  appeals. 
The  judgment  of  the  court  below  will  be  af- 
firmed. 
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Sam  «.  HucHSTADTEB  et  al. 

{Supreme  Court  ef  Texas.    March  18, 1890.) 

JciusDicTioN— Noh-Rbsidbnt  Defbndant — Spb- 

OIAIi  AFPEAKAKOa. 

Under  Bey.  8t  Tex.  art  1243,  provldliiK 
that,  when  citation  or  service  thereof  is  quashed 
on  motion  of  defendant,  he  shall  be  deemed  to  have 
entered  his  appearance  to  the  sucoeedinK  term,  a 
non-resident  defendant,  served  with  notice  with- 
out the  state,  who  appears  specially,  and  flies  a 
motion  to  quash  the  service  on  a  plea  in  abate- 
ment, thermy  enters  his  appearance  to  the  next 
term  of  the  court.  FoUowing  York  y.  State,  118. 
W.  Bep.8fle. 

Gommissioners'  decision.  Appeal  from  dis- 
trict court,  Harris  county. 

Action  by  J.  M.  iSam  against  Alfred  F. 
Hochstadter  and  otiiers,  for  breach  of  con- 
tract. The  residence  of  defendants  was  al- 
leged to  be  in  New  York,  and  notices  were 
seryed  on  them  in  that  state,  under  article 
1230  of  the  Revised  Statutes.  Afterwards 
defendants  filed  a  motion  to  quash  the  serv- 
ice on  a  plea  in  abatement,  setting  forth  that 
they  did  not  appear  for  the  purpose  of  sut)- 
mitting  themselves  to  tlie  jurisdiction  of  the 
court,  but  only  for  the  purposes  of  tite  plea, 
and  that  they,  nor  either  of  them,  had  ever 
been  properly  served  witli  citation.  The  plea 
was  sustained,  the  court  holding  there  was 
no  valid  citation,  and  the  cause  whs  adjudged 
to  stand  as  if  no  citation  had  been  issued 
and  served,  and  tlie  cause  was  continued 
until  service  of  citation  within  the  state  of 
Texas,  or  until  property  of  defendants  should 
be  seized  and  brought  within  the  jurisdiction 
of  tbe  court.  On  March  5, 188^,  the  defend- 
ants answered,  filing,  first,  general  and  spe- 
cial demurrers,  and  general  denial  and  pleas 
in  bar.  On  October  15, 1888,  the  defendants 
filed  their  first  amended  original  answer  with 
leave,  and  on  tbe  19tli  of  November,  1888, 
tbere  was  a  judgment  for  plaintiff  for  8600. 
There  was  motion  for  a  new  trial  overruled, 
and  an  appeal  by  defendants,  which  appeal 
was  heard  by  the  supreme  court  at  its  last 
Galveston  term,  and  the  cause  reversed  and 
remanded.  11  S.  W.  Rep.  408.  At  the  Oc- 
tol>er  term,  1889.  (October  7th.)  the  cause 
again  coming  on  for  trial  without  any  further 
service  on  defendants,  the  court,  upon  plain- 
Uff's  declining  to  continue  for  further  process, 
dismissed  the  cause,  and  rendered  judgment 
against  the  plaintiff  for  costs,  from  which 
Judgment  plaintiff  appeals.  Bev.  St.  Tex. 
art.  1243,  provides  that,  "where  the  citation 
or  service  thereof  is  quashed  on  motion  of 
tbe  defendant,  the  case  may  be  continued  for 
tbe  term;  but  the  defendant  sliall  be  deemed 
to  baye  entered  his  appearance  to  the  suc- 
ceeding term." 

W.  P.  Hamblen,  for  appellant.  Jonea  A 
Gamett,  for  appellees. 

Ck>Li.ARi>,  J.  When  this  case  was  before 
the  court  on  former  appeal,  the  only  question 
then  presented  and  discussed  was  the  one  of 
attachment,  and  jurisdiction  obtained  by  the 
levy  and  seizure  thereunder.  The  attach- 
ment foiling,  it  was  held  tbat  tbe  jnrisdio> 


tion  depending  thereon  failed,  and  the  cause 
was  reversed  and  remanded.  11  S.  W.  Hep. 
408.  It  now  appears  tbat  defendants  below 
appeared  by  motion  to  quash  the  service  on 
them  in  New  York  at  the  October  term  of 
the  court,  1887;  that  the  motion  was  beard 
and  sustained  by  tbe  court,  and  the  cause 
continued,  and  defendants  allowed  until  the 
next  term  to  answer:  that  at  the  March 
term,  1888,  tlie  defendants  answered  by  de- 
murrers, general  denial,  when  they  contin- 
ued the  cause.  At  the  October  term,  1888, 
there  was  judgment  for  plaintiff  for  96U0, 
when  it  WHS  appealed  and  reversed,  because, 
as  before  stated,  the  attacliraent  failed.  New 
questions  are  presented  by  the  record,  and 
it  is  claimed  that  defendants,  having  ap- 
peared to  quash  the  service,  were  in  court 
for  all  purposes,  at  least  at  tbe  nextsucceeding 
term  of  the  court  thereafter.  The  court  be- 
low took  the  opposite  view  of  the  case,  and 
dismissed  the  case  upon  refusal  of  plaintiff 
to  continue  for  service.  The  point  raised  has 
recently  been  decided  by  the  supreme  court, 
holding  that,  under  such  circumstances,  the 
defendants,  umler  article  1243  of  the  Revised 
Statutes,  are  deemed  to  have  appeared  at  the 
next  term  of  the  court  after  the  motion  to 
quash  service  was  sustained.  York  v.  State. 
78  Tex.  652,  11  S.  W.  Rep.  869. 

This  question  was  not  involved  in  the  for- 
mer appeal,  and  was  not  decided.  The  law 
is  settled  against  appellee,  and  the  judgment 
of  the  court  below  should  be  reversed,  and 
the  cause  remanded. 

Statton,  G.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  judg- 
ment reversed,  and  cause  remanded. 


Harness  et  al,  o.  State. 
(Supreme  Court  (tf  Texas.    March  18, 1890.) 

MCKICIFAI.  COBPORATIOXB — CHARTER. 

1.  Rev.  St.  Tex.  tit.  17,  c.  1,  art.  840,  provides 
that  "any  city  •  •  •  containing  one  thousand 
inhabitants  or  over  may  accept  the  provisions  of 
this  title  in  lieu  of  any  existing  cnarter, "  ete. 
Held,  that  a  town  incorporated  under  title  17,  a 
11,  Id.,  which  provides  for  the  organization  of  a 
"town  or  village"  containing  200,  and  less  than  1,- 

000,  inhabitants,  cannot  reorganixe  under  said  pro- 
visions, even  though  it  has  increased  to  more  than 
1,000  inhabitants. 

2.  An  attempt  by  a  town  of  over  1,000  inhabit- 
ants, incorporated  under  Rev.  St.  Tex.  tit.  17,  c. 
11,  to  reorganize  under  the  provisions  of  title  17,  c 

1,  Id.,  does  not  result  in  the  surrender  of  its  exist- 
ing charter,  even  though  all  steps  were  taken  as 
prescribed. 

8.  A  town,  acting  under  a  supposed  incorpora- 
tion, wbioh  is  void  because  of  a  valid  and  existing 
charter  previously  obtained,  cannot  procure  a  new 
charter  by  proceeding  as  for  an  original  incorpo- 
ration. 

4.  Persons  who  are  acting  as  town  offloers  un- 
der an  incorporation  which  is  void  because  of  a 
pre-existing  valid  charter  will  be  ousted  on  pro- 
ceedings in  quo  warranto,  when  the  boundaries 
of  the  districts  from  which  they  were  elected  are 
not  coterminous  with  those  prescribed  in  tbe  orig- 
inal charter. 

Appeal  from  district  court,  Mitchell  county. 
Martin  A  Jones,  for  appellants.     Xavier 
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Ryan,  Dist.  Atty.,  and  Charles  A.  Jenningt, 
lor  the  State. 

Statton,  G.  J.  This  is  a  proceeding  in 
tlie  nature  of  qtio  warranto,  instituted  by  the 
state  to  teat  the  right  of  the  mayor,  marshal, 
clerk,  tax  assessor,  and  aldermen  of  the  mu- 
nicipal corporation  known  as  the  "City  of 
Ck>lorado,"  to  exercise  the  powers  pertaining 
to  such  officers  of  cities  and  towns  incorpo- 
rated under  title  17,  c.  1,  Rev.  St.  It  appears 
that  on  the  11th  day  of  February,  1882,  a  pe- 
tition signed  by  20  resident  vott^rs  was  pre- 
sented to  the  county  judge  of  Mitchell  coun- 
ty, praying  for  an  election  under  chapter  11, 
tit.  17,  Rev.  St.,  to  determine  whether  Colo- 
rado should  be  incorporated  as  a  town.  On 
the  25th  day  of  February,  1882,  the  election 
was  held  in  accordance  with  the  prayer  of  the 
petition,  and  resulted  in  favor  of  incorpora- 
tion. On  the  17th  day  of  March,  1882,  the  coun- 
ty judge  made  the  order  required  by  article  513, 
liev.  St.,  whereupon  the  town  proceeded  reg- 
ularly with  the  election  of  the  olficers  pre- 
scribed by  law,  to-wit,  a  mayor,  a  marshal, 
and  five  aldermen.  The  territory  incorpo- 
rated, as  shown  by  the  order  of  the  county 
judge,  included  all  of  section  41,  the  N.t^  of  sec- 
tion 44,  and  the  N.  W.  i  of  section  45.  Aft- 
er the  incorporation  in  the  manner  above 
named,  it  continued  to  act  as  an  incorporated 
town  until  the  21at  day  of  November,  1882, 
at  which  time,  at  a  regular  meeting  of  the 
town  council,  a  resolution  was  duly  offered, 
and  by  a  two-thirds  majority  vote  of  the  coun- 
cil duly  passed,  whereby  they  surrendered 
tbeir  town  charter  under  the  town  incorpo- 
ration, and  accepted  in  lieu  thereof  all  the 
franchises  and  powers  conferred  in  title  17, 
Bev.  St.  This  resolution  was  passed  under 
the  power  conferred,  or  supposed  to  be  con- 
ferred, by  article  340,  Uev.  St.  This  resoiu> 
tion  was  duly  attested  and  recorded.  At  the 
time  of  the  pasSHge  of  this  resolution,  Colo- 
rado had  a  population  of  over  1,000,  and  less 
than  10,000,  inhabitants.  It  is  admitted  that 
after  this  action  by  the  council,  on  Novem- 
ber 21. 1882,  the  council  assumed  to  act  as 
the  city  council  of  Colorado,  under  article 
340,  Rev.  St.,  and  that  it  became  an  incor- 
porated city,  if.  under  the  law  and  under  art- 
icle 340,  a  town,  incorporated  as  Colorado 
was,  could  avail  itself  of  article  840.  Dur- 
ing the  time  that  Colorado  acted  as  an  incor- 
porated city  under  this  transformation  by  the 
council,  the  boundaries  were  the  same  as  un- 
der the  town  incorporation.  In  May,  1883. 
tlie  council  began  to  entertain  doubt»  as  to 
the  validity  of  the  incorporation  as  a  city, 
and  employed  counsel  to  investigate  the  mat- 
ter. The  result  of  the  investigation  was  that 
the  people  were  induced  to  incorporate  them- 
selves as  a  city  under  an  act  of  the  legisla- 
ture approved  July  1,  1881.  Thereupon  50 
qualified  voters  living  within  the  designated 
territory  petitioned  fur  an  election  as  an  orig- 
inal act  of  incorporation.  The  territory  then 
sought  to  be  incorporated  included  four  sec- 
tions, to-wit,  sections  40,  41,  44,  and  45.   The 


petition  was  presented  to  the  county  Judge 
of  Mitcliell  county,  who  thereupon  ordered 
the  election  in  accordance  with  the  petition. 
The  election  whs  held  on  the  13th  day  of 
June,  1883,  resulting  in  a  majority  of  the 
votes  for  incorporation  as  a  city.  The  result 
was  duly  declared,  and  on  the  8d  day  of  July, 

1883,  the  county  judge  caused  an  entry  as 
required  by  law  to  be  made  upon  the  nain- 
utes  of  the  commissioners'  court.  Tiie  town 
or  city  at  that  time  contained  over  1,000,  and 
less  than  2,000,  inhabitants.    In  February, 

1884,  the  council  divided  the  new  city  into 
four  wards,  and  in  April  following  two  al- 
dermen were  elected  from  each  wai^d,  togeth- 
er with  all  the  other  ofUcers  authorized  to  be 
elected  under  title  17,  Rev.  St.  The  respond- 
ents in  this  suit  are  the  successors  of  the 
city  officers  who  were  elected  in  April,  1884. 

The  court  iu  his  conclusion  of  fact  says: 
"There  is  no  question  made  but  that  the  in- 
corporation proceedings  of  1883  were  regular, 
unless  rendered  void  by  reason  of  the  exist- 
ence of  a  former  corporate  existence  within 
the  same  limits;  and  also  that  all  of  the  offl- 
cera  now  defendants  were  elected  by  the  votes 
of  the  legal  voters  residing  both  within  and 
without  the  limits  of  the  original  town  in- 
corporation, except  the  aldermen  in  the  1st 
and  2d  wards,  these  two  being  within  the 
original  town  limits,  the  voters  in  eacli  ward 
voting  for  the  two  aldermen  elected  from 
such  ward,  but  for  no  other  aldermen."  The 
court,  however,  held  that  there  was  no  law 
in  force  prior  to  the  act  of  March  27.  1885, 
(Sayles'  Civil  St.  art.  8406,)  under  which 
towns  and  villages  incorporated  under  chap- 
ter 11,  tit.  17,  Rev.  St.,  on  acquiring  the  req- 
uisite population,  could  accept  the  provisions 
of  that  title  in  lieu  of  an  existing  charter,  in 
the  manner  provided  by  article  340,  Id.,  and 
,  thus  become  an  incorporated  city,  with  all 
the  powers;  privileges,  and  duties  given  or 
imposed  on  such  towns  and  cities  as  might 
incorporate  under  the  first  chapter  of  that 
title.  That  the  town  of  Colorado  became  an 
incorporated  town,  under  the  law  providing 
for  incorporation  of  towns  and  villages  hav- 
ing more  than  200,  and  less  than  1,000,  inhab- 
itants is  not  questioned,  and  such  corporation 
it  remains,  unless  by  steps  subsequently  taken 
it  has  become  an  incorporated  town  or  city 
under  the  law  providing  for  the  incorpora- 
tion of  towns  and  cities  having  more  than 
1,000,  and  less  than  2,000,  Inhabitanto.  Prior 
to  the  amendment  of  March  27, 1885,  (Sayles' 
Civil  St.  art.  3406,)  there  was  no  law  which 
expressly  empowered  municipal  corporations, 
creiited  under  chapter  11.  tit.  17,  Bev.  St.,  to 
accept,  in  lieu  of  an  existing  charter,  through 
its  board  of  aldermen,  the  provisions  of  that 
title  applicable  to  cities  and  towns  having  a 
population  of  mure  than  1,000.  It  is  not  be- 
lieved that  article  340,  Id.,  conferred  such  a 
power  on  the  board  of  aldermen  of  such  a 
corporation.  That  article  applies  to  cities 
"containing  one  thousand  inhabitants  or 
over."  The  power  is  given  to  be  exercised 
"by  a  two-thirds  vote  of  the  city  oounoii  of 
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such  city,"  and  it  declares  that,  when  the  re- 
quirements of  thnt  article  are  complied  with, 
"all  acts  theretofore  passed,  incorporating 
8uch  city,  which  may  be  in  force  by  virtue  of 
any  existing  charter,  shall  be  repealed  from 
and  after  the  filing  of  the  said  copy  of  the 
proceedingsaforesaid."  Why  the  same  power 
was  not  given  to  the  board  of  aldermen  of  a 
corporation  created  underchapterll.of  same 
title,  as  was  done  by  the  amendment  of 
March  27,  1885,  is  not  readily  seen,  but  that 
it  was  not  is  clear.  The  amendment  last  re- 
ferred to  evidences  that  the  legislature  did 
not  understand  that  such  a  power  was  pos- 
sessed by  such  "boards  of  aldermen,"  for  the 
sole  purpose  of  that  amendment  was  to  con- 
fer the  power.  From  this  it  follows  that 
the  action  of  the  board  of  aldermen  of  No- 
vember 21, 1882,  was  witliout  effect,  and  tlie 
original  corporate  existence,  given  through 
the  proceedings  begun  on  February  11, 1882, 
conUnued. 

Prior  to  the  amendments  of  March  26  and 
April  6,  1881,  (Sayles'  Civil  St.  arts.  84U, 
S40a.)  a  city  or  town  having  over  1,000  in- 
babitiants  could  not  incorporate  under  an 
election  held  upon  the  petition  of  not  less 
than  50  residents,  in  accordance  with  the 
provisions  of  chapter  11.  The  purpose  of 
these  amendments  was  to  enable  nnincorpo- 
rated  cities  or  towns  having  a  population  of 
more  than  1,000  to  incorporate;  but  there  is 
nothing  in  the  entire  law  which  oountenanoes 
the  holding  that  an  existing  corporation  could 
be  destroyed  by  such  a  procedure.  Article 
540,  Id.,  provides  a  method  by  which  the  in- 
habitants of  (owns  and  villages  incorporated 
under  chapter  11,  tit.  17,  might  abolish  such 
corporations,  but  that  itaa  not  pursued.  Had 
it  been,  tliere  would  have  lieen  no  objection 
to  the  creation  of  a  new  corporation,  iis  this 
was  attempted  by  the  proceedings  had  in 
June  and  July,  1888. 

The  boundaries  of  the  corporation  created 
in  March,  1882,  embraced  1,120  acres  of  land, 
while  the  corporation  attempted  to  be  created 
by  the  proceedings  had  in  1883  embraced 
within  the  boundaries  prescril>eU 2,560 acres; 
and  the  persons  claiming  to  be  mayor,  mar- 
shal, clerk,  and  tax  assessor  were  elected  by 
persons  living  within  that  territory.  The 
only  officers  authorized  to  be  elected  by  the 
«huter  acquired  under  chapter  11,  tit.  17, 
were  a  mayor,  marshal,  and  five  aldermen, 
each  of  whom  should  have  been  elected  by  tlie 
voters  living  within  the  corporation  created 
by  the  proceedings  bad  in  March,  1882.  A 
mayor,  marshal,  clerk,  and  assessor  and  col- 
lector were  elected  by  the  voters  living  with- 
in the  boundaries  of  the  corporation  attempt- 
ed to  be  created  in  June  and  July,  1883;  and 
at  the  same  time  eight  aldermen  were  elected 
In  the  several  wards  into  which  the  territory 
was  divided.  These  persons  cannot  be  rec- 
ognized as  officers  of  the  corporation  created 
in  March,  1882,  for  Ihey  were  not  elected  by 
the  persons  entitled  to  vote  in  that  corpora- 
tion for  its  officers.  It  is  true  that  two  of 
Che  wards  created  under  the  attempted  or- 


ganization In  1883  embraced  the  territory 
within  the  corporation  created  in  March, 
1882,  but  under  that  charter  aldermen  were 
reqiiired  to  be  elected  by  the  voters  of  the  en> 
tire  corporation,  while  those  now  claiming 
to  have  been  elected  aldermen  within  that 
territory  were  elected  by  voters  living  within 
the  wards  which  had  been  established,  and 
nut  by  the  voters  at  large. 

There  is  much  confusion  in  the  statutes 
providing  for  the  incorporation  of  cities, 
towns,  and  villages,  and  their  revision  is  re- 
quired for  the  public  welfare;  but  the  courts 
iiave  simply  to  enforce  them  as  they  are 
found.  Municipal  corporations  can  be  cre- 
ated only  in  the  manner  provided  by  law,  and 
when  created  must  continue  until  abolished 
in  some  legal  metliod.  We  see  no  reason  why 
it  should  not  be  provided  that  a  village  cor- 
poration might  give  up  its  corporate  exist- 
ence in  the  very  act  of  incorporating  as  a  city 
under  the  provisions  of  articles  840  and  8409, 
Sayles'  Civil  St.,  as  well  as  by  pursuing  the 
course  pointed  out  in  the  succeeding  article; 
but  the  legislature  has  not  seen  proper  to  per- 
mit this  to  be  done.  The  corporation  created 
in  March,  1882,  still  exists,  and  if  those  who 
live  within  that  desire  to  incorporate,  and  to 
have  the  enlarged  powers  conferred  on  cities 
incorporating  under  chapter  1,  tit.  17,  they 
may  do  so  by  compliance  with  amendmentof 
March  27,  1885.  The  corporation  in  that 
case,  however,  would  be  limited  to  its  orig- 
inal territory,  (article  348,  Sayles'  Civil  St..) 
unless  extended  in  the  manner  therein  pro- 
vided. 

The  questions  Involved  in  this  case  are 
practically  settled  by  the  following  cases: 
State  V.  Dunson,  71  Tex.  65,  9  S.  W.  Bep. 
103;  Buford  v.  State.  72  Tex.  182,  10  8.  W. 
Itep.  401;  Largen  v.  State,  ante,  161.  (de- 
cided at  present  term.) 

There  is  no  error  in  the  Judgment,  and  it 
will  be  affirmed. 


BiEBiNO  et  dl.  V.  Weoneb  et  oL 

iSujireme  Court  of  Terns.    Haroh  18, 1890.) 

FaOMISBOBT    NOTB — COKBIDERl.TI02( — EviDBKCB. 

1.  Ttie  defense  to  a  suit  on  a  note  waa  that  it 
was  In  lieu  of  others  given  In  oonalderation  of  a 
promise  to  refrain  from  proseonting  the  maker  for 
theft  Flaintifls  replied  that  the  original  notes 
had  been  surrendered  to  defendants,  who  were  in- 
dorsers,  at  their  request,  and  that  they  had  at- 
tached the  maker's  property,  and  realized  a  large 
sum  therefrom.  Held,  evidence  of  the  attach- 
ment was  properly  admitted,  and  that  aa  to  the 
amount  realized,  properly  excluded. 

3.  Evidence  of  one  of  the  tndorsers  that  plain- 
tiff understood  tliat  it  was  given  nnder  an  agree- 
ment noi  to  prosecute  the  maker  for  theft  is  in- 
competent  as  a  mere  opinion. 

Commissioners'  decision .  Appeal  from  dis- 
trict court,  Galveston  county. 

8.  8.  Hatuoom  and  J.  R.  Burnett,  for  ap- 
pellants. Moljemore  <6  Oamphell,  for  ap- 
pellees. 

HoBBT,  J.  The  appellants  brought  this 
suit  in  the  district  court  of  Galveston  county. 
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Aa^ust  21,  1883,  on  a  promissory  note  ex- 
ecuted by  appellees  on  April  13,  1883,  for 
(^1,300,  payable  to  the  order  of  appellants 
four  months  after  date,  with  interest  at  the 
rate  of  10  per  cent,  per  annum.  The  defense 
was  that  the  note  was  given  in  lieu  of  two 
notes, — one  for  9350,  and  the  other  for 
91,000, — previously  executed  to  appellants 
by  William  Pobl  as  principal,  and  appellees  as 
indorsees;  and  that  the  only  consideration  fur 
these  two  notes  was  a  promise  and  agreement 
by  appellant  Biering  that  Puhl  should  not  be 
prosecuted  for  the  theft  of  the  guods  for  the 
value  of  which  it  was  claimed  the  notes  were 
given.  Appellants  replied  that  the  note  for 
6350  was  given  for  the  balance  of  an  account 
due  them  by  Polil,  and  that  the  91,000  note 
was  executed  for  the  value  of  the  goods  stolen 
from  them  by  Pohl.  They  denied  that  there 
was  any  agreement  or  promise  on  their  part 
not  to  prosecute  Puhl  for  the  theft  of  said 
goods,  etc.  They  also  alleged  that  the  note 
sued  on  was  given  by  defendants  in  lieu  of 
said  two  notes  at  the  request,  and  for  the  ac- 
commodation and  bene flt,  of  defendants,  who, 
after  the  surrender  of  the  tlrst  notes,  attached 
the  property  of  Pohl,  and  recovered  judgment 
against  him  upon  Pobl's  liability  to  tliem  by 
such  surrender,  and  had  realized  the  full,  or 
a  large,  amount  of  the  nole  sued  on  by  the 
said  attachment,  etc.  Upon  exception  to 
this  allegation  by  the  defendants,  it  was 
stricken  out. 

Two  appeals  !n  this  cause  have  be:>n  here- 
tofore prosecuted  by  the  appellees,  reported, 
respectively,  in  65  Tex.  507,  and  73  Tex.  89, 
11 U.  W.  Rep.  155.  The  last  trial  resulted  in 
a  verdict  and  judgment  for  the  appellees.  It 
was  decided,  in  effect,  upon  the  flrst  appeal 
in  this  case,  that  the  defense  that  "the  note 
was  given  partly  in  consideration  of  an  agree- 
ment by  Biering  &  Co.  not  to  prosecute  one 
Pobl  for  theft  of  goods"  was  good,  if  proved. 
73  Tex.  90,  11  S.  W.  Rep.  156.  Upon  the 
last  appeal  it  was  held  that  certain  instruc- 
tions set  forth  in  the  opinion  of  the  court 
were  "irrelevant,  and  calculated  to  lead 
the  jury  away  from,  instead  of  towards, 
the  trae  issue  in  the  case, "  and  should  not 
have  been  given.  73  Tex.  91, 11 8.  W.  Rep. 
155.  It  is  now  claimed  tliat  the  court  erred 
in  refusing  to  allow  appellants  to  prove  that 
appellee  realized  from  Pohl's  estate,  by  at- 
tachment and  execution,  the  amount  of  the 
debt  sued  for  by  appellants,  or  a  large  por- 
tion thereof,  as  shown  by  appellants'  bill  of 
exceptions.  An  inspection  of  the  bill  of  ex- 
ceptions shows  that  the  evidence  referred  to 
was  excluded  by  the  court,  except  as  to  the 
fact  that  defendants  sued  out  the  attachment, 
which  fact  plaintiffs  were  permitted  to  prove. 
To  the  ruling  of  the  court  so  restricting  the 
proposed  evidence  plaintiffs  excepted. 

We  think  the  ruling  of  the  court  was  cor- 
rect. Proof  of  the  fact  that  the  attachment 
was  sued  out  was  admissible,  but  evidence 
of  the  amount  realized  by  the  appellees  was 
calculated  to  mislead  the  jury,  and  divert 
tbem  from  tbe  true  issue  in  the  cause. 


There  is  but  one  other  assignment  we  be- 
lieve it  is  necessary  to  consider.  The  bill  of 
exceptions  recites  that,  "  whilst  the  defendant 
John  Wegner  was  on  the  stand  testifying  as 
to  the  circumstances,  etc.,  occurring  between 
witnesses  and  E.  J.  Biering  and  \Vm.  Pohl, 
etc.,  the  court  asked  the  following  question 
of  said  witness:  'Did  Biering  understand 
the  note  [91,000  note]  was  given  under  an 
agreement  he  should  not  prosecute  Pobl? '  To 
which  the  witness  answered:  'Yes,  sir,' — 
to  which  question  plaintiffs  objected,  because 
tbe  same  was  leading,  and  calculated  to  draw 
out  from  the  witness  his  conclusion  of  what 
Biering  understood,  without  stating  facts 
warranting  such  conclusions, "  etc.  This  ac- 
tion of  the  court  is  made  the  basis  of  tbe 
eighth  assignment  of  error.  We  think  the 
assignment  is  well  taken,  and  that  the  court 
erred  in  propounding  the  question  to  the  wit- 
ness, and  thiit  the  answer  should  have  been 
excluded.  It  was  not  competent,  we  think, 
for  tbe  witness  to  testify  that  Biering  under- 
stood that  tbe  note  was  given  under  an  agree- 
ment that  be  would  not  prosecute  Pohl.  It 
was  but  the  opinion  of  the  witness  Wegner. 
This  was  a  question  for  the  jury  to  determine, 
from  all  tbe  facts  in  the  case. 

The  other  assignments  we  think  are  not 
tenable. 

For  the  error  above  mentioned,  we  think 
the  judgment  should  be  reversed,  and  tbe 
cause  remanded. 

Stayton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted, 
judgment  reversed,  and  cause  remanded. 


OsBORN  et  al.  V.  OsBoasr. 
(Supreme  Court  of  2lKca«.    Jiaroh  18, 1890.) 

HoKBSTBAD— HnroB  Caii-DBss — Quabdi^s. 

1.  Const  Tex.  art.  16,  %  53,  provides  that  on 
the  death  of  the  husband  or  wife,  or  both,  the  home- 
Btead  shall  desoend  as  other  real  property  of  the 
deceased,  but  it  shall  not  be  partitioned  amonj 
tbe  heirs  of  the  deceased  bo  long  as  the  guardian 
of  the  minor  children  of  the  deceased  may  be  per- 
mitted, under  the  order  of  the  proper  court  hav- 
ing the  jurisdiction,  to  use  and  occupy  the  same. 
Rev.  St.  art.  1996,  provides  that  when  there  Is  ne 
widow  the  possession  of  the  homestead  shall  be 
delivered  to  the  guardian  of  the  minor  children. 
Held,  that  the  possession  of  the  homestead  by  the 
minor  children  after  the  death  of  both  parents 
can  be  protected  from  partition  only  throagh  the 
agenoy  of  a  regular  guardian  under  the  authority 
and  permission  of  the  probate  court. 

3.  Where,  in  partition  of  a  homestead  among 
the  heirs  after  the  death  of  both  parents,  it  ap- 
pears that  one  of  the  heirs  is  a  minor  without  any 
guardian,  and  the  probate  court  has  never  deter- 
mined his  right  to  occupy  the  homestead,  it  is  the 
duty  of  the  court  to  arrest  the  proceedings  until  a 
guardian  can  be  appointed,  and  the  court  can  de- 
termine whether  he  shall  be  permitted  to  oooapy 
it  for  his  ward. 

Gommissioners'  decision.  Appeal  from 
district  court.  Red  River  county. 

Sims  &  Wright,  for  appellants.  8.  W. 
Harman,  for  appellee. 

AoKER,  J.  Appellants  brought  this  suit 
against  appellee  for  partition  of  a  tract  o< 
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land.  The  defendant  being  a  minor,  S.  W. 
Harmau,  Esq.,  was  appointed  guardian  ad 
litem  for  him,  and  answered  that  defendant 
and  plaintiSa  were  joint  owners  of  the  land 
by  inheritance  from  their  motlier,  who  died 
in  Jaly,  1888,  occupying  and  using  the  land 
as  her  homestead,  and  owning  no  other  land 
at  the  time  of  her  death ;  that  defendant  was 
living  with  lier  as  one  of  her  family,  and  oc- 
cupled  the  land  with  her  as  his  homestead, 
and  has  continued  to  so  occupy  and  use  the 
land  ever  since  her  deatli,  having  no  other 
property  or  means  of  support;  that  he  was 
only  18  years  old.  Prayer,  that  partition  be 
refused,  and  that  the  use  of  the  land  be  de- 
creed to  him  during  his  minority.  The  trial, 
without  a  jury,  resulted  in  judgment  for  de- 
fendant in  accordance  with  his  prayer,  and 
that  plaintiffs  pay  all  costs.  Plaintififs  ap- 
pealed, and  the  cause  is  here  on  the  following 
agreed  case:  "(1)  That  the  following  named 
persons  are  tenants  in  common  of  the  tract 
of  land  described  in  the  petition;  the  same 
being  situated  in  Ked  River  county,  Tex.: 
W.  T.  Osborn,  S.  W.  Osborn,  H.  M.  Osborn, 
John  Osborn,  Nancy  Hignigbt,  Sarah  Hop- 
kins, Martha  Carroll,  J.  T.  Davidson,  and 
Robert  Osborn.  (2)  Tliat  the  tract  of  land 
sought  to  be  partitioned  was  purchased  by 
the  motlier  of  said  tenants  in  common  after 
her  husband's  death,  and  paid  for  by  her. 

(3)  That  all  of  said  tenants  in  common  were 
of  age  at  the  time  of  her  mother's  death, 
which  occurred  about  one  year  ago,  except 
the  defendant,  Robert  Osborn,  who  was  then 
about  18  years  of  age,  and  is  now  19;  that  all 
the  plaiiitifFs  bad  moved  away,  and  entirely 
lost  their  standing  as  members  of  the  family. 

(4)  That  the  defendant  had  been  at  work  for 
himself,  and  on  his  'owu  book,'  for  three 
years  prior  to  his  mother's  death,  and  received 
the  fruits  of  his  labor;  sometimes  he  lived 
oot  from  iiome,  but  most  of  the  time  remained 
there,  and  worked  for  bis  mother,  who  paid 
Um  for  his  work;  that  he  was  married  piior 
to  his  mother's  death,  and  then  was,  and  now 
Is,  the  head  of  a  family;  that  he  has  not  now, 
and  never  has  had,  a  gaardian,  nor  has  any 
order  ever  been  made  by  any  court,  author- 
izing either  him,  or  any  guardian  of  his,  to 
nse  or  occupy  the  property  sought  to  be  par- 
titioned as  a  homestead.  (5)  That  said  prop- 
erty was  their  mother's  homestead  at  the  time 
of  ber  death,  and  that  the  defendant  lived  on 
the  place  with  her,  and  that  the  defendant, 
Robert  Osborn,  has  no  property  except  his 
interest  in  the  land  in  this  suit,  and  had  none 
at  the  death  of  his  mother,  and  is  living  on 
tbe  property  now."  The  only  assignment  of 
error  presented  is:  "The  court  below  erred 
in  not  decreeing  that  the  premises  described 
in  the  petition  were  subject  to  partition  un- 
der tbe  facts  as  set  forth  in  the  case  agreed." 

Tbe  constitution  of  this  state  (article  16, 

O  provides  that  "on  the  death  of  the  hus- 
or  wife,  or  both,  the  homestead  shall 
descend  and  vest  in  like  manner  as  other  real 
property  of  the  deceased,  and  shall  be  gov- 
erned by  the  same  laws  of  descent  and  distri- 


bntion;  bnt  it  shall  not  be  partitioned  among 
tbe  heirs  of  the  deceased  during  the  life-time 
of  the  surviving  husband  or  wife,  or  so  long 
as  the  survivor  may  elect  to  use  or  occupy  the 
same  as  a  homestead,  or  so  long  as  the  guard- 
ian of  the  minor  children  of  tbe  deceas^  may 
b-i  permitted,  under  the  order  of  the  proper 
court  having  the  Jurisdiction,  to  use  and  oc- 
cupy the  same."  In  our  opinion,  this  pro- 
vision admits  of  but  one  construction,  in  so 
far  as  it  applies  to  this  case.  After  the  death 
of  both  parents,  the  use  and  occupation  of 
the  homestead  by  the  minor  children,  to  pro- 
tect it  from  partition  at  the  suit  of  other  ten- 
ants in  common,  must  be  through  the  agency 
of  a  guardian  under  authority  and  by  per- 
mission of  an  order  of  the  probate  court  hav- 
ing jurisdiction.  This  constitutional  pro- 
vision has  received  no  direct  legislative  con- 
struction that  we  are  aware  of,  but  the  provis- 
ions of  the  statutes  relating  to  setting  apart 
the  homestead,  and  the  possession  of  it,  seem 
to  accord  with  the  construction  given  it. 
Article  1996,  subd.  4,  of  the  Revised  Stat- 
utes, provides  that  when  there  is  no  widow 
the  possession  of  the  homestead  shall  be  de- 
livered to  the  guardian  of  the  minor  children, 
etc.  Tbe  reasoning  employed  by  Chief  Jus- 
tice Stayton  in  discussing  this  provision  in 
the  case  of  Hudgins  v.  Sansom,  72  Tex.  229, 
10  S.  W.  Rep.  104,  has  relieved  us  of  much 
difficulty  we  might  otherwise  have  encount- 
ered in  sustaining  our  conclusion.  The  chief 
justice  says:  "The  purpose  of  tbe  constitu- 
tional provision  quoted,  evidently,  was  to  se- 
cure the  surviving  husband  or  wife  the  right 
to  use  the  homestead  so  long  as  he  or  she 
might  elect  to  do  so,  and  to  protect  minor 
children  in  a  home  so  long  as,  in  the  opinion 
of  the  court  having  jurisdiction  over  the  prop- 
erty and  minors,  it  was  necessary  that  they 
should  use  a  homestead.  It  was  the  right  of 
such  persons  to  occupy  the  homestead  which 
it  was  the  purpose  of  the  constitution  to  pro- 
tect, and  it  therefore  forbids  the  partition  of 
the  homestead  so  long  as  the  given  conditions 
continue.  •  •  ♦  A  proceeding  which 
would  result  in  this  is  forbidden  by  tbe  con- 
stitution so  long  as  the  surviving  husband 
or  wife  elects  to  occupy  the  homestead,  or  so 
long  as  the  proper  court  shall  permit  a  guard- 
ian, with  minor  children  of  the  deceased,  to 
occupy."  We  can  add  nothing  to  tliis  lan- 
guage. 

We  think  the  court  erred  in  holding  that 
the  land  was  not  subject  to  partition,  and  In 
decreeing  the  use  of  it  to  defendant  during 
his  minority.  But,  while  we  decide  that  the 
facts  presented  in  this  case  did  not  entitle 
appellee  to  juilgment  in  his  favor,  we  are  not 
to  be  understood  as  holding  that  in  such  a 
case  the  minor  is  without  remedy.  Being 
under  disability,  and  not  able  to  protect  bis 
rights,  the  court  should  protect  him.  We 
are,  therefore,  of  opinion  that  when,  in  a  case 
like  this,  a  partition  of  the  homestead  is 
sought  among  the  children  of  the  deceased, 
and  it  appears  that  the  minor  has  never  had 
a  guardian,  and  the  probate  court  has  never 
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determined  his  right  to  occupy  it,  It  is  the 
duty  of  the  court  to  arrest  the  proceedings, 
and  suspend  further  action  in  tlie  case  until 
the  county  court  shall  appoint  a  guardian, 
and  determine  whether  or  not  he  shall  be  per- 
mitted to  occupy  and  use  it  for  his  ward. 
Appellee  relies  upon  the  case  of  Adair  T.  Hare, 
73  Tex.  273. 11  S.  W.  Bep.  320,  in  support 
of  the  view  entertained  by  the  trial  court; 
but  we  do  not  think  it  in  point.  There  tlie 
homestead  sought  to  be  partitioned  was  used 
and  occupied  by  the  surviving  husband  and 
minor  children. 

We  are  asked  to  reverse  the  judgment  and 
render  judgment  here  for  appellants;  but  this 
we  cannot  do,  as  it  appears  that  appellee  is 
still  a  minor,  for  whom  a  guardian  may  be 
appointed,  who  may  obtain  an  order  of  the 
probate  court  permitting  him,  with  his  ward, 
to  occupy  the  land.  We  are  of  opinion  that 
the  judgment  of  the  court  below  should  be 
reversed,  and  the  cause  remanded. 

Stayton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted, 
Judgment  reversed,  and  cause  remanded. 


Smith  v.  Wsstall  et  al. 

{Supreme  Coivrt  of  Texas.    March  18, 1890.) 

Dbbd— DnoiUPTioir— CoNBiDBaiTTON. 

1.  A  deed  described  the  proi>erty  oonveyed  as 
"all  that  certain  tract  or  tracts,  paroel  or  parcels, 
of  land  by  me  inherited  by,  through,  or  from  my 
deceased  parents,  •  •  •  situated  in  the  county 
of  Brazorw  or  state  of  Texas,  and  all  right  that! 
now  have,  liave  had,  or  may  have  to  any  estate  or 
property  that  is  or  might  be  due  me,  whether  real, 
personal,  or  mixed,  in  this  county  or  state.  This 
conveyance  is  meant  to  convey  and  carry  with  It 
every  possible  interest  that  I  now  have  or  may 
have  to  any  property  in  this  county,  or  any  other 
county  in  the  state  of  Texas. "  Held,  that  the  de- 
scription was  sufficient  to  convey  all  lands  in  the 
state  vested  at  that  time  in  the  grantor  by  inherit- 
ance. 

2.  Where  a  grantee,  in  consideration  of  the 
conveyance  to  him,  extiuRulshes  a  debt  due  to  bim 
by  a  third  person,  to  whom  his  grantor  is  Indebted 
in  an  eqaal  amonnt,  and  the  claim  against  the 

Srantor  Is  also  canceled  by  the  third  person,  the 
eed  is  supported  by  a  valuable  consideration. 

Commissioners'  decision .  Appeal  from  dis- 
trict court,  Brazoria  county. 

Action  by  T.  L.  Smith,  executor  of  Thomas 
O.  Masterson,  i^ainst  A.  E.  Westxll  and 
another,  to  recover  a  tract  of  land.  Plaintiff 
appeals. 

A.  R.  Maaterton,  for  appellant.  W.  B. 
Sroo/u,  for  appellees. 

OoiXARD,  J.  No  specific  property  is  de- 
scribed in  the  deed  to  Bowe.  The  property 
conveyed  is  "all  that  certain  tract  or  tracts, 
parcel  or  parcels,  of  land  by  me  inherited, 
by,  through,  or  from  my  deceased  parents, 
Henson  G.  Westall,  my  father,  and  Harriet 
Westall,  iny  mother,  situated  in  the  county 
of  Brazoria  or  state  of  Texas,  and  all  right 
that  I  now  have,  have  had,  or  may  have  to 
any  estate  or  property  that  is  or  might  be 
due  me,  whether  real,  personal,  or  mixed,  in 


this  county  or  state. "  An  explanatory  clause 
follows  in  these  words:  "This  conveyance 
is  meant  to  convey  and  carry  with  it  every 
possible  interest  that  I  now  have  or  may 
have  to  any  property  in  tliis  county,  or  any 
other  county  in  the  state  of  Texas."  The 
deed  contained  a  general  warranty. 

It  is  a  general  rule  that  a  deed  must  be 
construed  so  as  to  give  effect  to  all  its  parts, 
if  it  can  be  done.  Hancock  v.  Butler,  21  Tex. 
804;  Pugh  V.  Mays,  60  Tex.  192;  3  Washb. 
Real  Prop.  398.  The  deed  before  us  makes 
at  least  two  grants:  First,  all  lands  inherited 
by  the  grantor  from  his  deceased  father  and 
mother,  without  qualification  or  restriction; 
then,  of  all  other  property,  real  and  personal, 
be  owned,  had  owned,  or  might  own,  de- 
rived from  every  source.  The  next  part  of 
the  grant  was  intended  to  declare  that  every 
possible  interest  in  any  property  owned  or 
held  by  (he  grantor  in  the  state  was  to  pass. 
It  was  intended  to  enlarge,  rather  tlian  to 
limit,  the  grant.  It  was  not  intended  as  a 
more  particular  designation  of  the  property, 
and  to  limit  the  conveyance  to  such  rstate 
only  as  the  grantor  then  owned,  or  to  have 
the  effect  of  quitclaiming  the  property. 

It  is  insisted  by  appellant  that  Bowe  was 
not  an  innocent  purchaser,  because  the  con- 
sideration paid  by  him  was  an  antecedent 
debt.  The  fact  stated  is  true,  that  the  con- 
sideration was  a  debt  due  to  Bowe;  but  it 
was  not  a  debt  due  by  Westall,  but  a  debt 
due  by  one  Bates  to  Bowe, — Bates  at  the 
same  time  surrendering  to  Westall  a  claim 
against  him  for  the  same  amount,  8500.  We 
think  that  this  was  a  valuable  consideration, 
and  one  that  will  support  the  plea  of  inno- 
cent purchaser.  Bates  gave  Bowe  no  guar- 
anty; was  in  no  way  responsible  to  him  if 
the  title  failed,  or  the  interests  in  the  estates 
purchased  proved  to  be  of  no  value.  Rowe 
surrendered  a  valuable  right,  was  in  a  worse 
position  than  before,  and  therefore  entitled 
to  protection  as  an  innocent  purcliaser  hav- 
ing no  notice  of  the  former  conveyance  to 
Masterson.  Paddon  v.  Taylor.  44  N.  Y.  371; 
Ayres  v.  Duprey,  27  Tex.  593,  t)07.  The  de- 
scription in  the  deed  was  sufficient,  and  it 
passed  all  lands  in  the  state  vested  by  inher- 
itance in  Westall  at  its  date.  Baxter  v. 
Yarborough,  46  Tex.  281 ;  Harvey  v.  Edens, 
69  Tex.  420,  6  8.  W.  Bep.  306;  Bitner  v. 
Land  Co.,  67  Tex.  341,  3  8.  W.  Bep.  801. 
We  conclude  the  judgment  of  the  court  be- 
low should  be  affirmed. 

Statton,  C.  J.  Report  of  commjaslon 
of  appeals  examined,  their  opinion  adopted, 
Judgment  afilrmed. 


BooEBfl  0.  OaIiVESTON  Citt  B.  Go. 

(Supreme  Cowt  of  Texae.    Harch  18, 1800.) 

Mastbb  anu  Bebva'rt — Defbotivb  Apflianoxs. 

A  street<»r  driver  who  oonttnues  in  the 

service  after  becoming  aware  of  a  defect  in  the 

platform  on  wbioh  he  stands  cannot  recover  for  an 

injury  sustained  by  a  fall  caused  by  the  detect, 

but  will  be  held  to  have  assumed  the  increased  r  isle 
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Gommissionen*  decision.  Appeal  from 
district  court,  Galveston  county. 

8,  a.  Hansom  and  F.  if.  apenemr,  tot  ap- 
pellant. Jamea  B.  dt  OharUt  J.  Btubba,  tor 
appellee. 

CoiXAKD.  J.  The  plattorm  of  Uie  street- 
ear  on  which  appellant,  the  plaintiff  below, 
was  R  driver  at  the  time  of  the  Injury  be- 
coming worn  by  tlie  feet  of  the  drivers  con- 
tinually standing  thereon,  it  was  repaired  by 
two  planks,  which  were  nailed  down  on  the 
floor.  The  platform  at  the  front  part  is  five 
feet  across.  Its  general  width  is  five  feet 
and  Ave  inches.  One  of  the  planlcs  nailed 
down  In  front,  near  the  dash-board.  Is  eleven 
inches  wide  and  two  feet  long,  and  the  oth- 
er plank  is  nine  inches  wide  and  two  feet 
five  inches  long.  They  touch  each  other,  and 
are  beveled  dow  n  at  the  edges.  One  of  them 
is  not  more  than  a  half  inch  thick,  and  the 
other  said  to  be  dve-eighths  of  an  inch.  The 
thinner  one  is  in  the  rear.  They  do  not  ex- 
tend all  the  way  across  the  platform.  Plain- 
tiff testitled  that  there  was  a  small  space  be- 
tween the  boards,  but  the  photograph  sent  up 
with  the  record  does  not  show  it.  This  patch 
is  the  defect  complained  of,  which  it  is  al- 
leged caused  tlie  injury.  The  position  of  the 
driver  was  on  tlie  front  board.  Plaintiff 
said  in  his  testimony:  "If  I  stepped  to  the 
front  or  back  of  it,  either  my  heel  or  toe 
would  be  the  higher,  and  on  account  of  the 
long  hours  it  was  very  tiresome."  Plain- 
tiff's testimony  gives  an  account  of  the  oc- 
currence as  follows:  "As  I  crossed  27th 
street  1  looked  right  and  left,  as  orders  were, 
and  as  I  always  did.  I  saw  no  one  in  sight. 
I  bad  got  about  two  car-lengths  west  of  the 
west  side  of  27th  street,  when  I  heard  some 
one  call  out,  'Heyl '  I  could  hear  the  call 
very  plainly.  When  I  heard  that  hall,  I  was 
standing  upon  the  platform,  with  my  lines 
in  my  left  hand,  and  my  right  hand  on  the 
brake,  and  I  immediately  reached  out  my 
right  hand,  and  grubbed  hold  bf  my  lines, 
and  stepped  over  to  the  left  side  of  the  car, 
and  reached  out  to  look  back.  As  I  did,  the 
mule  gave  a  jump.  Whether  he  thought  I 
was  going  to  strike  him  on  the  fore-feet,  as 
drivers  do,  I  don't  know,  but  he  gave  a  very 
great  jump,  just  as  If  he  bad  been  struck, 
and  that  threw  me  around.  I  had  a  tight 
line,  and  before  I  knew  It  I  was  over  the  car. 
When  he  gave  that  jump  my  foot  slipped  on 
a  board  that  was  on  the  floor  of  the  platform, 
[the  front  board.]  I  could  see  after  I  got  on 
the  caf  where  my  foot  slipped.  1  was  stand- 
ing on  that  boaid,  and  I  stepped  a  little  over 
to  the  left,  to  see  where  the  sound  came  from. 
1  was  not  positive  the  hail  was  for  me,  and  I 
dM  not  put  the  brake  on.  I  did  not  know 
whether  the  hail  was  for  me  or  the  car  I  had 
just  passed.  If  there  had  been  no  other  car 
aronnd  there,  I  would  have  stopped  oiy  car 
withoot  looking  back.  I  was  just  balancing 
on  my  right  toe  and  left  foot  on  that  board, 
and  I  was  Jerked  around,  and  turned  a  full 
summersault  and  went  over.    The  board  was 


where  the  driver  stood.  •  •  •  If  I 
stepped  far  over  to  the  left,  I  would  step  off 
the  board.  When  I  heard  this  call  I  stepped 
over  to  the  left  so  quick  I  did  not  see  where  I 
put  my  feet.  I  don't  think  my  whole  toot 
was  on  the  board,  and  my  toot  slipped  ofC 
the  board.  Tlie  board  did  not  quite  cover 
the  hole  even  then.  If  that  board  had  not 
been  there,  I  would  not  have  fallen.  If  the 
floor  had  been  smooth  from  one  side  to  the 
other,  I  would  not  have  slipped  and  fallen. 
I  never  drove  a  car  flxed  like  tliat  before  this 
car.  •  •  •  The  l)oard  had  been  worn 
some  by  the  drivers'  feet,  and  it  was  between 
three-quarters  of  an  inch  and  one  inch  thick 
above  the  floor  of  the  platform.  «  *  *  I 
notified  the  car-repairer  of  the  defect,  and  he 
said  he  had  no  time  to  fix  it.  *  *  *  I 
had  no  idea  of  any  danger  from  driving  with 
that  board  there.  If  I  drove  for  a  year,  I 
might  not  have  occasion  to  look  for  passen- 
gers that  way  again.  •  *  •  I  wasn't 
thinking  abont  any  danger  from  the  plank; 
I  was  looking  for  the  passenger.  Of  course 
I  knew  the  plank  was  tliere,  but  I  didn't  ap- 
prehend any  danger  from  it.  •  *  •  When 
I  was  doing  my  duty,  and  wanted  to  do  it 
properly,  I  wouldn't  always  look  just  where 
I  would  put  my  feet.  I  wouldn't  have  a 
chance  to  always  look  to  see  where  to  step. 
I  didn't  regard  the  plank  as  dangerous  in 
any  way.  I  wanted  it  repaired  though,  as  it 
was  very  tiresome  to  stand  on.  *  *  * 
That  plank  had  been  there  all  the  time  I  had 
been  driving  that  car, — four  days.  I  was 
told  it  was  there  before  that."  The  plaintiff 
had  been  in  the  service  of  defendant  as 
driver  about  nine  months  before  the  accident. 
From  the  foregoing  statement  of  plaintiff's 
case,  as  made  by  his  own  testimony,  we  are 
unable  to  see  any  grounds  for  a  recovery. 
The  employer  is  bound  to  use  ordinary  care 
in  furnishing  his  employe  with  safe  appli- 
ances suitable  to  his  employment;  but,  toau- 
thorizH  a  recovery  by  the  employe  for  injuries 
occasioned  by  a  dangerous  defect  in  the  same,, 
it  must  be  shown  that  he  did  not  know  of 
the  defect,  and  could  not  have  known  it  by 
the  use  of  ordinary  care.  The  servant  as- 
sumes the  risks  ordinarily  Incident  to  bis  em- 
ployment, and  such  as  arise  from  open  and 
visible  imperfections  of  things  about  which 
lie  is  employed,  and  of  defects  which  he  might 
have  known  by  the  use  of  ordinary  care. 
These  are  elementary  principles.  Chief  Jus- 
tice Stayton  announced  the  law  applicable 
to  this  case  as  follows:  "The  liability  of  the 
master  to  the  servant  for  injuries  resulting 
from  the  use  of  defective  implements  arises 
from  the  fact  that  it  is  the  duty  of  the  mas- 
ter to  furnish  implements  not  defective;  and 
a  servant,  unless  the  defect  be  patent,  may 
assume  that  the  master  in  this  respect  has 
performed  his  duty;  but  when  be  has  knowl- 
edge that  the  master  has  not  done  so,  if  he 
continues  in  the  employment  in  which  such 
defective  implements  are  used,  he  must  ordi- 
narily be  held  to  assume  the  risks  incident  to 
the  same  as  it  is  attempted  to  be  carried  on. 
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and  not  to  assume  only  the  risks  Incident  to 
such  service  when  carried  on  with  imple- 
inenta  not  defective  of  their  kind,  and  suita- 
ble to  the  work  undertaken."  Railway  Co. 
V.  Bradford,  66  Tex.  734,  2  S.  TV.  Rep.  595. 
Test!  ng  the  case  before  us  by  these  established 
principles,  we  cannot  see  how  the  plaintiff 
can  i-ecover.  The  patch  on  the  floor  of  the 
car  platform,  and  ito  condition,  was  open  to 
common  observation,  visible  to  every  one, 
and  was  in  fact  known  to  plaintiff.  There 
was  no  concealed  danger  al)out  it;  notliing 
that  a  man  of  ordinary  intelligence  could  not 
understand.  No  expert  was  required  to  note 
the  physical  facts,  and  determine  the  conse- 
quences possible  upon  its  use.  Plaintiff  was 
a  man  of  mature  years,  and  nine  months'  ex- 
perience in  defendant's  service.  The  floor 
was  obviously  uneven,  and  the  probabilities 
of  stumbling  over  it  or  slipping  upon  it  were 
as  open  to  plaintiff  as  to  defendant.  The 
simplest  natural  laws  were  involved  in  any 
conjecture  that  might  be  made  as  to  risk  of 
its  use,  and  plaintiff  would  be  presumed  to 
understand  these  as  well  as  the  company,  and 
he  must  be  held  to  have  assumed  the  risk  in- 
cident thereto.  The  following  authorities 
cited  by  appellee  are  in  point,  and  abun- 
dantly sustain  the  view  we  have  taken  of  the 
facts  of  the  case:  Electric  Co.  v.  Murphy, 
(Ind.)  18  N.  E.  Rep.  30;  O'Keefe  v.  Thorn, 
(Fa.)  16  Atl.  Rep.  737;  Moulton  v.  Gage, 
138  Mass.  390;  Marsh  v.  Chickering,  101  N. 
Y.  398,  5  N.  E.  Rep.  56;  Walsh  v.  Rail- 
road Co.,  (Minn.)  8  N.  W.  Rep.  145;  Rail- 
road Co.  V.  Lempe.  59  Tex.  19.  Where  a 
servant  is  employed  about  machinery  or  any- 
thing, and  special  knowledge  is  required  to 
know  or  apprehend  what  constitutes  a  defect, 
though  open  to  observation,  and  whether  its 
use  would  l>e  dangerous,  other  principles  ap- 
ply; but  here  we  have  nothing  more  compli- 
cated than  a  horse  wagon,  or  a  plow  used  in 
the  ordinary  way,  having  repairs  upon  it,  the 
danger  of  which  can  be  appreciated  by  the 
driver  of  ordinary  intelligence  and  prudence 
as  readily  as  any  other  person.  Authorities 
supra.  Our  conclusion  is  the  judgment  of 
the  court  below  should  be  affirmed. 

Statton,  G.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted, 
judgment  affirmed. 


HUNTINOTOH  V.  CbAFTON. 
(Supreme  Court  of  Texas.    Marob  18, 1800.) 

MoBTOXaa— BXLBASS— INNOOBKT  PtmOHASSB. 

Where  a  note  Mcored  by  deed  of  trost  has 
been  partiaU^  paid,  and  a  part  of  the  land  has 
been  released  from  the  lien  of  the  deed,  one  claim- 
ing under  the  cestui  que  trust,  who  purchased  the 
land  at  a  foreolosnre  sale,  takes  no  title  to  the 
land  80  released,  though  withont  notice  of  the  pay- 
ment and  release. 

Commissioners'  decision.  Appeal  from 
district  court,  Brazoria  county. 

A.  R.  MasUrson,  for  appellant.  W.  S. 
Brooks,  for  appellee. 


HoBBT,  J.    The  facts  in  this  case,  about 
which  there  seems  to  be  no  controversy,  show 
that  on  the  28th  of  October,  1881,  Sterling 
McNeel.  who  was  the  owner  of  the  tract  of 
land  involved  in  this  suit,  executed  a  deed 
of  trust  conveying  it,  together  with  other 
lands,  to  secure  a  note  due  by  bim  to  Oliarles 
McXeel  for  $250,  with  interest,  etc     The 
deed  of  trust  was  properly  recorded  on  the 
same  day.    Before  the  maturity  of  the  note, 
H.  Masterson  l)ecame  the  owner  thereof. 
On  the  18th  of  January,  1883,  Sterling  Mc- 
Neel conveyed  the  land  to  appellant,  Hun« 
tington.     On  the  22d  May.  1883,  Hunting- 
ton paid  to  Masterson  $60,  and  the  latter  in- 
dorsed on  the  deed  from  McNeel  to  appellant 
a  release  of  the  lien  on  the  40  acres  of  land; 
but  the  other  property  was  not  to  be  affected 
by  this  release.    The  deed  from  McNeel  to 
appellant  was  acknowledged  and    recorded 
February  25,   1886.    The    release  was  not 
duly  authenticated,  nor  recorded  with  any 
certificate  of  authentication;  and  appellee  had 
no  actual  notice  of  the  paj-ment  by  appellant 
to  Masterson  of  said  sum.  and  the  execution 
of  the  release.     The  note  for  $250  was  never 
paid   by  McNeel.    On  March  3.  188S.  the 
original  trustee  named  in  the  trust-deed  hav- 
ing declined  to  act,  W.  S.  Brooks  was  ap- 
pointed substitute  trustee  by  Masterson,  the 
holder  of  the  note.    The  land  In  suit,  to- 
gether with  other  tracts  conveyed  in  the  deed 
of  trust,  was  sold  on  the  24th  March,  1886; 
Masterson  becoming  the    purchaser.      The 
trustee  executed  a  deed  to  him,  wlilch  was 
also  properly  recorded  March  26,  1886.    On 
the  same  day,  March  26,  1886,  Masterson 
sold  the  land  in  suit,  and  the  other  tracts  to 
appellee  Grafton,  taking  his  note  for  the  pur- 
chase money,  $375,  except  the  cash  payment 
of  $15  made  by  appellee.    A  subsequent  pay- 
ment of  $76  was  made  by  appellee.   The  deed 
from  Masterson  to  appellee  warrants  the  title 
to  appellee  against  the  claim  of  all  persons 
claiming  said  land  by,  through,  or  under  said 
grantor,  Masterson.   There  was  testimony  to 
the  effect  that  appellant  was  in  possession  of 
the  land  at  the  time  of  the  purchase  by  appel- 
lee from  Masterson.    The  court,  under  the 
foregoing  proof,  rendered  judgment  in  favor 
of  the  appellee,  who  was  plaintiff  below, 
from  which  the  defendant  appeids;  and  the 
assignments  of  error  are  that  the  court  erred 
in  holding  that  said  appellee  was  an  innocent 
purchaser  for  value,  without  notice,  and  in 
awarding  him  judgment  for  the  land,  be- 
cause the  conveyance  of  said  land  by  Sterling 
McNeel  to  appellant  was  on  record  yt  the 
time  of  appellee's  purchase  thereof  from  said 
H.   Masterson,  and  properly  authenticated 
for  record.    Said  conveyance  to  appellant, 
dated  18th  January,  1883,  was  recorded  15th 
February,  1886,  and  deed  to  appellee  is  dated 
26th  March,  1886,  whereby  appellee  had  con- 
structive, legal  notice  of  appellant's  title. 
And,  further,  because  the  inclosure  of  said 
land  by  appellant,  and  his  possession  thereof, 
was  constructive  notice  to  appellee  of  said 
title  of  appellant.    The  court  erred  in  hold- 
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ing  said  plaintiff,  Crafton,  to  be  an  in. 
nocent  purchaser  for  value,  because,  as 
shown  by  all  ttie  proof  in  the  case,  he  parted 
with  nothing  in  making  said  purchase  at  the 
time  thereof,  nor  has  he  yet  paid  anything, 
unless  his  cash  payment  of  $75  be  especially 
applied  to  this  tract  of  land  in  suit,  rather 
than  to  the  other  two  tracts  included  in  same 
purchase  and  deed,  and  to  which  he  acquired 
a  good  title.  The  court  erred  in  adjudging 
said  land  to  appellee,  Crafton,  because,  as 
shown  by  all  the  proof,  the  lien  on  the  land  in 
controversy  had  been  discharged  before  the 
sale  of  same  undnr  said  trust-deed,  and  said 
H.  Masterson,  who  caused  said  trustee's  sale, 
was  the  purchaser,  with  full  notice  of  the  dis- 
charge of  said  lien,  (having  received  the 
money  and  executed  the  release  himself,)  and 
took  no  title  by  said  purchase  of  said  tract; 
and  his  conveyance  to  said  Crafton  conferred 
only  such  title  as  he  had,  because  he  only  re- 
leased or  quitclaimed  all  interest  of  himself, 
and  warranted  only  against  himself,  or  those 
claiming  under  htm.  The  court  erred  in  ad- 
judging said  land  to  appellee  because,  as 
shown  and  admitted,  appellant's  title  was 
over  three  years  older  than  appellee's  title, 
and  was  duly  recorded  before  appellee  ac- 
quired any  claim,  and  because  the  legal  title 
to  said  land  did  not  pass  from  said  Sterling 
McNeel  to  said  J.Y.  Htnkle  as  original  trus- 
tee, or  said  W.  S.  Brooks  as  substitute  trus- 
tee, by  the  execution  of  said  trust-deed,  but 
lemained  in  said  Sterling  McNeel  until  his 
conveyance  of  same  to  appellant,  Hunting- 
ton. 

We  think  the  Judgment  is  erroneous.  It 
is  evident  from  the  proof  that  the  payment 
by  appellant  of  the  960  to  MHsterson;  who 
held  the  note,  extinguished  the  lien  held  by 
bim.  This  is  clearly  shown  by  the  indorse- 
ment made  by  Masterson  on  the  deed  exe> 
cuted  by  McNeel  to  appellant.  The  lien  hav- 
ing been  so  discharged,  there  could  be  no 
foradosure  by  Masterson  of  a  lien  already 
satisfied,  nor  a  sale  of  the  land  under  the  deed 
of  trust.  But  it  is  claimed  that  appellee, 
Grafton,  Itad  no  knowledge  of  this  release,  or 
ibe  payment  of  SGOonthe  note  to  Masterson. 
It  is  only  necessary,  in  reply  to  this,  to  say 
that,  the  debt  which  was  a  lien  upon  the  land 
baving  been  paid,  the  lien  no  longer  existed. 
We  are  of  opinion  that  the  judgment  should 
be  reversed,  and  here  rendered  for  appel- 
lant. 

Statton.  C  J.  Report  at  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  reversed,  and  rendered  for  appel- 
lant. 


.  Fkatbeb  et  al.  v,  McCuxl^md. 
(9uprem«  Court  vf  Tern*.    March  91, 1890.) 
Wnxs— Fbobatb  aitd  UoicTsa*— TssMJfairtABT 

CxTAOITr. 

1.  Und«r  lUv.  St  Tez.  art.  19S8,  which  pro- 
Vide*  that,  when  a  will  has  been  probated.  Its  pro- 
visions shall  be  executed,  unless  annullecl  or  sus- 
yendad  by  order  of  the  court  probating  tiie  same, 


a  prooeeding'  to  annni  some  of  the  provisions  of  a 
will  must  be  commenced  and  oondncted  as  a  dis- 
tinct proceeding  after  the  will  has  l>een  probated. 

3.  An  Independent  provision  In  a  will  that  the 
executors  probate  the  will,  and  return  an  inventory 
of  the  property,  and  that "  no  farther  action  be  had 
in  the  county  court, "  does  not  deprive  the  county 
court  of  jurUdictlonof  a  proceeding  to  annul  some 
of  the  provisions  of  the  wllL 

8.  Under  Rev.  St.  Tez.  art.  18S5,  which  pro- 
vides that  a  oertifled  copy  of  the  record  of  testi- 
mony taken  in  the  county  court  in  probate  pro- 
ceedings may  be  read  in  evidence  in  the  same 
matter  in  any  other  court,  the  presence  of  witnesses 
in  the  court-room  on  an  appeal  of  a  probate  pro- 
oeeding to  the  district  court  does  not  render  in- 
competent the  introduction  of  the  record  of  their 
testimony  in  the  county  court;  nor  can  they  be 
introduced  as  witnesses  in  the  appellate  proceed- 
ing for  the  purposes  of  cross-examination. 

4.  In  a  will  contest,  the  ciroumstanoes  and 
characters  of  the  executors  is  a  proper  subject  of 
consideration  and  proof  on  the  issue  of  testator's 
sanity. 

6.  Evidence  as  to  the  willingness  with  which 
a  witness  would  have  trusted  testator  to  make  an 
Important  bargain  for  Mm  is  irrelevant,  even  on  a 
cross-examination  for  the  purpose  of  testing  the 
ground  and  extent  of  a  favorable  opinion  as  to  testa- 
tor's sanity  expressed  by  the  witness  on  Us  direct 
examination. 

0.  A  declaration  by  testator's  wife.  Just  before 
the  execution  of  a  codicil,  that  testator  was  In  no 
condition  for  that  Idndof  business,  is  inadmissibla 
on  the  question  of  testator's  capacity. 

7.  Where  there  is  nothing  in  the  evidonoe  to 
show  that  testator  had  willed  away  all  his  wife's 
property,  it  is  error  to  allow  an  hypothetical  ques- 
tion oontifklning  an  assumption  to  that  effect. 

8.  An  instruction  that,  to  have  been  capable  of 
making  a  will,  testator  must  have  known  the  nat- 
nre  of  the  business  he  was  engaged  in,  the  extent 
of  his  property,  the  persons  he  wished  to  make  ob- 
jects of  his  bounty,  and  must  have  been  free  from 
any  Insane  delusion,  is  proper. 

Appeal  from  district  court,  McLennan 
county. 

8eih  Shepard,  B.  U,  Graham,  and  Prath- 
er  &  Lindaey,  for  appellants.  Clark,  Dyer 
di  Bolinger,  for  appellee. 

Hemrt,  J.  Appellants  commenced  this 
suit  In  the  county  court  by  an  application  to 
protMte  the  will,  and  a  codicil  thereto,  of 
Peter  McClelland,  Sr.,  and  for  Issuance  of 
letters  to  themselves  as  executors.  Appellee, 
who  is  the  only  child  of  said  Peter  McClel- 
land, Sr.,  opiftwed  the  probate  of  the  will  and 
codicil  on  the  ground  of  the  want  of  testa- 
mentary capacity  in  his  father  when  they 
were  executed,  and  prayed  the  court  to  annul 
and  vacate  all  provisions  of  the  will  and  cod- 
icil which,  if  probate  should  l>e  granted, 
would  interfere  in  any  mnnner  with  the  full 
and  absolute  enjoyment  of  the  estate  given 
to  him.  Appellants  demurred  on  the  ground 
that  the  court  had  no  authority  to  declare  any 
of  the  provisions  of  the  will  invalid  until 
after  it  was  admitted  to  probate.  The  court 
overruled  the  demurrer.  The  county  court 
admitted  to  probate  Imth  the  will  and  the  cod- 
icil, but  ordered  "that  each  and  every  pro- 
vision of  the  will  and  codicil  which  provides 
that  the  residue  of  said  estate  shall  be  re- 
ceived and  enjoyed  by  the  devisee,  Peter  Mc- 
Clelland, Jr.,  only  in  futuro,  and  that  said 
executors  shall  hold,  control,  and  manage 
said  estate  in  trustfortwenty-five  years  from 
and  after  the  death  of  said  testator  before 
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the  same  ahall  be  turned  over  to  said  devisee, 
or  which  provides,  or  attempts  to  provide, 
that  said  executors  sliall  hold  and  manage 
said  estate  in  trust  for  said  devisee  during 
his  natural  life,  or  which  directs  that  the  ex- 
ecutors shall  take  the  rents,  income,  and 
proflts  of  the  estate  for  the  period  of  twenty- 
five  years, or  during  the  natural  life  of  Peter 
McClelland,  Jr.,  and  invest  the  same  from 
time  to  time  in  other  property,  and  all  other 
restraints  and  limitations  upon  the  use  and 
enjoyment  of  said  estate  by  the  residuary  de- 
visee and  legatee,  Peter  McClelland,  Jr.,  be 
null,  void,  and  inoperative,  and  shall  not 
hereafter  constitute  any  part  of  said  will  or 
codicil."  Appellants  toolc  to  tlie  district  court 
by  certiorari,  for  revision,  so  mpch  of  the 
judgment  as  annulled  provisions  of  the  will. 
Afterwards  the  contestant  removed  by  ap- 
peal the  whole  case  to  the  district  court,  and 
the  appeal  was  there  docketed  as  a  separate 
suit.  In  the  district  court,  on  the  motion  of 
appellee,  and  over  the  opposition  of  appellants, 
the  two  proceedings  were  consolidated,  and 
the  contest  was  subsequently  conducted  as 
one  suit.  The  effect  of  the  charge  of  the 
court  was  to  withdraw  from  the  jury  the  ls> 
sue  as  to  the  construction  and  effect  of  the 
will,  and  to  submit  to  them  only  the  issues 
as  to  the  execution  of  the  will  and  codicil, 
and  mental  capacity  of  the  testator.  The 
jury  found  that  the  testator  was  of  sound 
mind  on  the  22d  day  of  October,  1881,  when 
the  will  was  executed,  and  of  unsound  mind 
on  the  17th  day  of  August,  1886,  when  be 
signed  the  codicil,  and  that  the  codicil  should 
be  set  aside.  The  court  entered  judgement  in 
pursuance  of  the  verdict,  establishing  the 
will,  and  refusing  to  establish  the  codicil. 
The  contestant,  upon  the  return  of  the  ver- 
dict, filed  a  motion  to  have  entered  in  his 
favor  a  decree  upon  the  verdict  setting  aside 
each  and  every  provision  of  the  will  depriv- 
ing him  of  the  immediate  use  and  enjoyment 
of  the  estate  devised  to  him,  and  directing  it 
to  be  turned  over  to  him  upon  his  paying, 
or  giving  bond  fur  the  payment  of,  the  debts 
of  the  estate.  This  motion  was  overruled  by 
the  court. 

On  the  trial  in  the  district  court  the  evi- 
dence of  two  witnesses  in  the  trial  in  tlie 
county  court,  and  there  reduced  to  writing, 
was  read  by  the  contestant.  The  proponents 
of  the  will  objected  to  the  evidence  on  the 
ground  that  the  witnesses  were  present  in 
the  court-house,  and  should  be  examined  or- 
ally. After  the  written  evidence  bad  been 
read  the  proponents  requested  the  court  to 
allow  them  to  cross-examine  the  witnesses, 
treating  them  as  contestant's  witnesses.  The 
court  refused  the  request.  The  introduction 
of  the  written  evidence  was  authorized  by 
article  1855  >  of  the  Bevised  Statutes.  The 
request  to  be  allowed  to  introduce  the  wit- 


'Bey.  St  Tex.  art  186S,  provides  that  aoertUed 
copy  of  the  record  of  testimony  taken  in  the  county 
court  on  an  application  to  probate  a  will  may  be 
read  in  evidence  in  the  same  matter  In  any  other 
court 


nesses  for  cross-examination  was  properly 
refused. 

The  will  was  executed  on  the  22d  day  of 
October,  1881.  It  gave  to  the  wife  of  the 
testator  the  homestead  for  the  period  of  her 
life,  and  all  the  household  and  kitchen  furni- 
ture, plate,  table-ware,  pictures,  ornaments, 
and  other  personal  property  used  in  and 
about  said  homestead,  and  the  carriage 
horses,  milch  cows,  and  also  ttie  sam  of  9150 
per  month,  or  so  much  thereof  as  she  might 
see  fit  to  use,  during  her  life,  to  be  paid  to 
her  in  monthly  installments  by  the  testator's 
executors.  The  provisions  with  regard  to 
his  son,  Peter,  and  the  execntors  of  the  will, 
are  as  follows:  "Itemit/i.  I  give  and  l>e- 
queath  to  my  beloved  son,  Peter  McClelland, 
Junior,  should  he  survive  me,  all  the  residue 
of  my  estate,  real,  personal,  and  mixed,  to  be 
received,  however,  and  enjoyed  by  him,  only 
in  futuro,  upon  the  terms,  conditions,  in- 
cumbrances, trusts,  and  stipulations  here- 
in provided  for,  which  said  estate  shall  be 
held  by  my  executors,  controlled  and  man- 
aged as  herein  provided,  in  trust  for  my  said 
son,  Peter,  for  twenty-flve  years  from  and 
after  my  death,  before  the  same  shall  be 
turned  over  to  my  said  son,  except  such  pro- 
visions and  legacies  as  are  herein  made  for 
the  support  and  maintenance  of  my  said  son 
during  the  said  period  of  twenty-five  years, 
should  he  live  so  long.  Item  5th.'  1  also 
give  and  bequeath  to  my  said  son,  Peter,  one 
hundred  dollars  per  month,  to  be  paid  to 
him  from  and  after  the  date  of  my  death,  in 
cash,  for  his  maintenance  and  support,  in 
monthly  Installments,  so  long  as  he  shall  re- 
main single,  or  until  he  shall  come  into  pos- 
session of  my  estate  as  herein  provided;  but, 
should  my  said  son  marry  before  or  after  my 
death,  this  special  legacy  shall  be  increased 
to  one  hundred  and  fifty  dollars  per  month 
from  and  after  the  date  of  such  marriage,  to 
be  paid  to  him  in  cash,  in  monthly  install- 
ments,  for  his  maintenance  and  support  after 
my  death,  by  my  executors,  as  herein  pro- 
vided, which  shall  be  a  charge  upon  my  es- 
tate until  he  comes  into  the  possession  of  the 
same  as  herein  provided,  or  dies:  and,  in 
case  of  such  marriage,  my  executors  shall 
provide,  by  purchase  or  otherwise,  for  my 
said  son,  Peter,  out  of  my  estate,  a  suitable 
house  for  him  to  live  in,  including  lots, 
grounds,  and  outbuildings,  without  charge  to 
him,  not  to  exceed  in  value  the  sum  of  five 
thousand  dollars,  if  purcliased  by  my  said  ex- 
ecutors for  his  use  and  enjoyment.  But  up- 
on the  death  of  my  said  wife,  Joanna,  mj 
said  son,  Peter,  first  having  so  married,  may, 
at  his  option,  move  into,  live  at,  and  enjoj 
the  homestead  bequeathed  to  her  during  her 
life,  free  of  charge,  in  lieu  of  any  other  pro- 
vision for  a  home,  until  he  shall  come  into 
the  possession  of  my  estate  according  to  the 
provisions  of  this  wilh  Item  6th.  I  hereby 
appoint  John  E.  Gilbert,  Charles  F.  Qilbert, 
and  Amos  W.  Giltwrt,  citizens  of  the  county 
of  McLennan  and  state  of  Texas,  my  execu-. 
I  tors,  to  carry  out  th<^f{^(^^^(and  execute  the 
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trusts  provided  for  in  tbis  will;  and,  as  I  re- 
pose full  confidence  in  their  honesty,  fidelity, 
and  ability,  I  desire  that  no  bond  shaU  be  re- 
quired of  them.  Should  any  one  of  my  said 
executors  leave  the  state  of  Texas,  and  re- 
main away  for  more  than  two  years  at  one 
time,  he  shall  tbemiipon  be  disqualified  from 
further  acting  as  such  executor.  Item  7th. 
Upon  my  death,  it  is  my  desire  that  my  said 
executors,  or  either  of  them,  have  this  will 
probated  in  due  form  of  law,  and  that  they, 
or  eitlier  of  them,  have  a  full  and  complete 
inventory  and  appraisement  of  my  estate  re- 
turned into  court  according  to  law,  and  that 
tlie  same  be  recorded,  and  that  no  further  ac- 
tion be  had  in  the  county  court  in  reference 
to  my  estate  except  as  herein  provided.  Item 
iitli.  Upon  my  death,  and  after  the  probate 
of  this  will  as  aforesaid,  my  said  executors, 
accepting  and  qualified  to  act  as  aforesaid, 
are  hereby  authorized  and  empowered  to  take 
possession  of  my  entire  estate,  whether  in 
money,  real  estate,  personal,  or  mixed,  and 
the  same  to  keep  and  hold  in  their  possession 
and  care,  upon  the  trusts,  terms,  and  condi- 
tions herein  provided  for,  for  the  full  period 
of  twenty-Bve  years  after  my  death,  should 
my  son,  Peter,  live  so  long;  and  at  the  expi- 
ration of  said  twenty-five  years  my  said  exeo- 
ators  sbull  turn  over  to  my  said  son,  Peter, 
if  living,  the  entire  residue  of  my  estate, 
whether  money,  real,  personal,  or  mixed, 
with  the  increase  and  accretions  to  tlie  same 
as  provided  for  herein,  after  paying  the 
charges  of  every  kind  and  legacies  herein  pro- 
vided for  out  of  the  same.  But  should  my 
son,  Peter,  die  before  the  expiration  of  said 
period  of  twenty-five  years  after  my  death, 
or  before  I  do,  then  it  is  my  desire  that  said 
trusts  shall  end,  and  that  my  heirs  at  law 
shall  tal<e  my  estate  clear  of  the  trusts, 
eharges,  and  incumbrances  herein  created,  ac- 
cording to  the  laws  of  the  state  of  Texas,  and 
that  my  executors  turn  the  same  over  to 
them,  charged,  however,  with  the  bequests  to 
my  wife,  if  living."  The  codicil  was  exe- 
cuted on  the  17th  day  of  August,  1886,  and 
contained  the  following  provisions:  "2nd. 
And  I  now  here  revoke  item  seventh  of  my 
said  will,  and  in  lieu  thereof  I  desire,  upon  my 
death,  that  my  said  executors,  or  either  of 
them,  have  my  said  will  probated  in  due 
form  of  law,  and  that  they,  or  either  of  them, 
have  a  full  and  complete  inventory  and  ap- 
praisement of  my  said  estate  returned  into 
court  according  to  law,  and  that  ttie  same  be 
recorded,  and  that  no  further  action  be  had 
in  the  county  court  in  reference  to  my  estate 
except  as  provided  in  said  will  or  herein:  and 
tbis  codicil  now  here  is  made  a  part  of  said 
will  as  fully  as  if  it  had  been  originally  in- 
corporated therein.  Upon  a  further  consid- 
eration, I  desire,  after  my  death  and  the 
death  of  my  wife,  that  my  son,  Peter  McClel- 
land, may  occupy  and  enjoy  my  homestead, 
if  he  chooses  so  to  do,  but  upon  the  coudition 
that  be  first  convey  back  to  my  estate  the 
homestead  I  have  given  him  on  Ilogan  Hill. 
In  case  be  does  not  do  so,  tlien  my  home- 
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stead,  upon  the  death  of  my  wife,  shall  paw 
to  the  possession  of  my  executors,  to  be  ad- 
ministered as  provided  for  the  balance  of  my 
estate.  I  further  desire  to  continue  the  trust 
created  herein  in  my  executors  for  and  dur- 
ing the  natural  life  of  my  sai(l  son,  Peter; 
but  if,  in  their  judgment,  he  Is  provident  and 
careful,  they  may  make  such  advances  out  of 
the  estate  as  they  may  think  right  and  proper, 
over  and  above  the  provisions  made  herein 
for  him  and  in  mid  will."  It  also  revoked 
the  clause  of  the  will  appointing  executors, 
and  reappointed  John  E.  Gilbert,  and  substi- 
tuted W.  L.  Prather  for  tlje  other  two. 

It  is  contended  that  the  district  court  com- 
mitted error  in  .consolidating  the  proceeding 
by  certiorari  with  the  appeal,  and  also  "in 
overruling  plaintiff's  demurrers  to  that  part 
of  the  contestant's  opposition  to  the  probate 
of  the  will  and  codicil  which  seeks  to  liave 
said  will  and  codicil  construed,  and  to  liave 
certain  provisions  of  the  will  and  codicil  set 
aside  as  contrary  to  public  policy  and  void, 
on  the  ground  that  such  action  could  not  be 
taken  or  relief  had  In  any  case  in  a  proceed- 
ing to  probate  a  will;  and  in  this  case  neither 
the  county  court,  nor  the  district  court  on 
appeal,  had  any  jurisdiction  to  take  such  ao- 
tion,  because  the  will  and  codicil  is  an  inde- 
pendent one,  and  provides  that  no  other  ac- 
tion shall  be  had  in  the  county  court  relative 
to  the  settlement  of  the  testator's  estate  than 
the  probating  and  recording  of  his  will,  and 
return  of  inventory,  appiaiseraent,  and  list 
of  claims."  This  question  is,  we  think,  con- 
trolled bv  the  following  provisions  of  the  Re- 
vised Statutes:  "Art.  1938.  When  a  will  has 
been  probated,  its  provisions  and  directions 
shall  be  executed,  unless  the  same  are  an- 
nulled or  suspended  by  order  of  the  court 
probating  the  same,  in  a  proceeding  instituted 
for  that  purpose  by  some  person  interested  in 
the  estate.  Art.  1939.  Such  proceedings 
shall  be  by  application  in  writing,  filed  with 
the  clerk  of  the  court,  setting  forth  the  pro- 
visions and  directions  in  the  will  that  are  ob- 
jected to,  and  the  grounds  of  the  objection. 
Art.  1910.  Upon  the  filing  of  such  applica- 
tion the  clerk  shall  issue  acitatlou  for  the  ex- 
ecutor or  administrator  with  tlie  will  annexed 
to  appear  at  a  regular  term  of  such  court  and 
answer  such  application,  the  substance  of 
which  application  shall  be  set  forth  in  the 
citation;  and  such  citation  shall  further  di- 
rect such  executor  or  administrator  to  re- 
frain from  executing  tlie  provisions  and  di- 
rections in  the  will  that  are  objilcted  to  until 
such  application  has  been  heard  and  decided 
by  the  court."  The  proceedings  relating  to 
the  probate  of  a  will,  and  what  shall  be 
proved  to  entitle  it  to  probate,  are  plainly 
prescribed  by  other  provisions  of  the  statutes. 
Articles  1830,  1833,  1836,  1840,  1851,  1854. 
That  the  proceeding  to  annul  some  of  the 
provisions  of  tlie  will  attempted,  in  this  case, 
to  be  injected  into  the  proceeding  to  probate 
it,  is  required  to  be  commenced  and  conducted 
as  a  separate  and  distinct  proceeding  after 
the  will  has  been  probated,  is,  we  think,  too 
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dear  to  require  argument  or  illustration  in 
its  support.  If  we  doubted  f.be  wisdom  or 
the  policy  of  the  law  in  requiring  the  probate 
proceeding  to  be  tried  as  a  separate  and  dis- 
tinct issue  from  the  other, — which,  however, 
we  do  not  doubt, — we  would  still  be  con- 
strained, by  the  unmistaltable  phraseology  of 
the  statutes,  to  give  them  that  effect.  Be- 
cause the  two  matters  should  not  have  been 
joined  in  one  proceeding,  we  think  the  court 
erred  in  overruling  plaintiff's  exceptions. 
Independently  of  that  question,  there  was  no 
error  in  consolidating  in  the  district  court, 
the  certiorari  with  the  appeal  proceedings. 
We  do  not  tliink  that  the  independent  provis- 
ion in  the  will  has  the  effect  to  deprive  the 
county  court  of  jurisdiction  to  entertain  a 
proceeding  to  annul  provisions  of  the  will. 

The  court  charged  the  jury  that:  "(2)  To 
Bnd  this  will  or  codicil  valid,  the  testator 
must  have  been  of  sound  mind  at  its  execu- 
tion; and  by  this  is  meant  tliat  he  must  have 
brien  capable  of  understanding  the  nature  of 
the  business  he  was  engaged  in,  the  nature 
and  extent  of  his  property,  the  persons  to 
whom  he  meant  to  devise  and  bequeath  it, 
tlie  persons  dependent  upon  his  bounty,  and 
the  mode  of  distribution  among  them;  that 
he  must  have  had  memory  sufficient  to  col- 
lect in  his  mind  the  elements  of  the  business 
to  be  transacted,  and  to  hold  them  long 
enough  to  perceive,  at  least,  their  obvious  re- 
lations to  each  other,  and  be  able  to  form  a 
reasonable  judgment  as  to  them;  and  that  be 
was  not  under  the  influence  of  an  insane  de- 
lusion, either  in  regard  to  bis  property  orthe 
natural  and  proper  objects  of  bis  bounty, 
which  affected  the  disposition  he  was  about 
to  maka  (3)  If.  however,  he  had  not  the 
qualities  and  capabilities  above  enumerated, 
or  If,  at  the  date  of  the  will  or  at  the  date  of 
the  codicil,  he  was  laboring  under  an  insane 
delusion,  either  in  regard  to  his  property  or 
the  natural  and  proper  objects  of  bis  bounty, 
which  affected  the  disposition  be  was  then 
attempting  to  make,  or  of  which  delusion  the 
papers  were  the  offspring  or  fruit,  then  he 
was  not  at  snch  time  in  a  condition  to  make 
such  will  or  codicil;  and,  if  you  find  this  will 
or  codicil  propounded  under  such  circum. 
stances,  the  instrument,  if  either,  so  pro- 
pounded, ought  to  be  set  aside,  and,  as  to  it, 
yon  will  find  against  the  proponents  and  in 
favor  of  the  contestant,  stating  in  your  rer- 
diet,  plainly,  which,  if  eitlier  or  both,  you  so 
find  should  b&set  aside.  (4)  By  '  insane  de- 
lusion '  is  m  Jtnt  the  belief  of  a  state  of  sup- 
posed fiicts  which  no  rational  person  would 
believe.  (6)  Ordinarily,  less  capacity  is  re- 
quired to  enable  a  testator  to  make  a  will 
than  for  the  same  person  to  make  a  contract 
or  to  engage  in  a  straggle  with  another  per- 
son, in  which  each  is  bargaining  to  secure 
the  best  terms,  or  to  engage  in  intricate  and 
complex  business  matters;  and,  generally, 
less  capacity  is  required  to  enable  a  testator 
to  make  a  codicil  tlian  to  make  a  will.  But 
in  every  case  it  is  a  question  of  fact  for  the 
jury." 


The  court  refused  the  request  of  appellants 
to  charge  that  there  was  no  evidence  of  in- 
sane delusion  in  the  case,  and  that  they  were 
not  to  consider  that  subject.  In  addition  to 
the  foregoing  charges,  the  court  gave  to  the 
jury  a  charge,  requested  by  appellants,  ex- 
plaining the  law,  and  deflnition  of  an  "insane 
delusion, "  in  its  application  to  the  facts  of 
this  case,  and  refused  all  other  charges  asked 
by  eitlier  party.  The  court  refused  to  give 
the  following  charges  at  the  request  of  ap- 
pellants: "(1)  You  are  instructed  that  all  the 
testamentary  capacity  required  of  a  testator 
in  making  a  valid  will  or  codicil  is  that  he 
have  sufficient  mind  to  understand  what  he 
is  doing  in  making  the  particular  will  or  cod- 
icil he  makes,  and  that  there  be  a  will  of  his 
own  accompanying  the  act.  Though  tlie 
mental  frame  may  be  reduced  below  the  or- 
dinary standard,  yet,  if  he  have  sufficient  in- 
telligence to  undei-stand  the  particular  will 
or  coidicil  he  makes  in  its  different  bearings, 
the  power  to  make  the  will  or  codicil  remains. 
The  strength  of  mind  must  be  simply  equal 
to  the  purpose  to  which  it  is  applied,  and  that 
is  all  that  is  required.  So  that  if  you  believe, 
from  the  evidence  before  you,  that  Peter  Mc- 
Clelland, deceased,  had,  at  the  time  the  codi- 
cil was  executed,  sufficient  mental  capacity 
to  comprehend  the  changes  made  in  his  will 
by  the  codicil  before  you,  then  he  had  sutfi- 
cient  mental  capacity  to  make  the  codiciL 
(2)  It  takes  less  mental  capacity  to  make  a 
codicil  than  to  make  a  will;  and,  if  the  codi- 
cil only  changes  the  will  in  a  few  plain  par- 
ticulars, then  it  requires  still  less  mental  ca- 
pacity to  execute  such  codicil  than  if  the 
same  contained  many  such  changes.  (3)  All 
parents  have  a  riglit  to  judge  and  determine 
as  to  who  are  the  proper  objects  of  their 
bonnty,  and,  if  free  from  undue  influence 
and  insane  delusion,  and  of  sufficient  mental 
capacity,  may  give  their  property  to  any  per- 
son they  may  choose.  A  child  has  no  natursi 
right  to  the  estate  of  its  father  which  conrts 
of  justice  can  recognize  against  the  will  of 
the  father."  Upon  the  foregoing  charges 
given  and  refused,  appellants  assign  the  fol- 
lowing errors:  "(4)  The  court  erred  in  griviag 
to  the  jury  part  of  clause  two  (2)  of  its  gen- 
eral charge,  relating  to  the  mental  capacity 
in  a  testator  necessary  to  make  a  will  or  cod- 
icil, in  that  this  part  of  the  ch»rge  is  too  gen- 
eral, not  sufficiently  full  to  cover  the  case  be- 
fore the  jury,  not  applicable  to  the  whole  case, 
and  required  more  mental  capacity  in  the 
testator  than  was  necessary,  under  the  law, 
to  make  the  codicil  before  the  Jury,  and  mis- 
led the  jury.  (5)  The  court  erred  In  refus- 
ing to  give  to  the  jury  charge  number  flva 
(5)  asked  by  plaintiffs  or  proponents,  on  the 
same  subject  as  that  complained  of  in  the 
last  assignment,  because  it  presented  correct 
propositions  of  law  applicable  to  the  case  be> 
fore  the  jury,  sought  to  correct,  and,  if  given. 
would  have  corrected,  the  errors  in  the  court's 
charge  on  this  subject.  (6)  The  court  erred 
in  giving  to  the  jury  so  much  of  part  of 
clause  six  (t>)  of  its  general  charge  as  relates 


Tex.) 


PRATHER  V.  MCCLELLAND. 


547 


to  the  relative  mental  capacity  necessary  to 
make  a  will  ami  codicil,  and  in  refusing  to 
give  charge  two,  (2,)  on  the  same  subject, 
asked  by  plaintiffs  or  proponents,  because 
said  charge  Xo.  two  (2)  sought  to  apply  the 
general  proposition  contained  in  the  court's 
charge  to  the  case  before  the  jury,  and  waa 
in  every  way  proper  in  Itself,  and  the  court's 
charge  was  too  abstract,  not  full  enough,  and 
too  general  and  misleading.  (7)  The  court 
erred  in  giving  to  the  jury  part  of  clause  Xo. 
three  (3)  of  Its  general  charge,  on  tlie  subject 
of  insane  delusion,  and  in  refusing  to  give  to 
the  jury  charge  No.  one,  (1,)  on  the  same 
subject,  asked  by  plaintiffs  or  proponents,  and 
in  charging  the  jury  on  that  subject  at  all, 
because  there  was  not  sutBcient  evidence  of 
insane  delusion  before  the  jury  to  authorize 
the  court  to  charge  the  jury  on  the  question, 
and  the  jury  was  misled  by  submitting  the 
question  to  them.  (8)  The  court  erred  in 
refusing  to  give  to  the  jury  charge  number 
three  (3)  asked  by  plaintiffs  or  proponents,  to 
the  effect  that  Peter  McClellanJ,  Sr.,  de- 
ceased, had  the  right  to  give  his  estate  to 
whom  he  pleased,  eto.,  because  it  presented 
a  correct  proposition  of  law,  and  was  neces- 
sary to  counteract  what  was  so  fully  and  so 
bitterly  said  by  contestant's  counsel  before 
the  jury  about  the  unjustness  of  the  testator's 
will  and  codicil.  (9)  The  court  erred  in 
giving  to  the  jury  clause  number  one  (1)  of 
its  general  charge,  and  in  refusing  to  give 
charge  number  six  (6)  asked  by  plaintiff  or 
proponent,  to  the  effect  that  the  testator  had 
the  right  to  create  the  trust  that  he  did  by 
the  will,  and  provide  for  the  accumulation  of 
his  estate,  because  contestant  sought,  by  pa- 
rading before  the  jury  this  feature  uf  the  will 
as  a  great  outrage,  to  prejudice  their  minds 
against  the  will  and  codicil;  and  this  cliarge 
was  necessary,  in  a  measure,  to  correct  this 
or  counteract  it,  and  the  court's  charge  was 
not  full  enough  on  this  point." 

In  view  of  another  trial  of  the  cause,  when 
the  evidence  on  the  issue  may  be  different 
from  what  it  appears  in  the  record  now  be- 
fore us,  we  think  it  inappropriate  to  comment 
on  the  refusal  uf  the  court  to  charge,  as  re- 
quested by  plaintiffs,  "that  there  was  no  evi- 
dence of  insane  delusion,  and  that  the  jury 
should  not  consider  that  issue."  What  con- 
stitutes insane  delusion,  and  its  effect  upon 
the  testamentary  capacity,  are  questions  of 
law.  Whether  or  not  the  testator  came  with- 
in the  definition  is  a  question  of  fact  to  be 
found  by  the  jury  from  the  evidence.  If,  in 
the  view  of  the  court,  there  shall  be  no  facts 
in  evidence  bringing  the  testator  within  the 
embrace  of  the  court's  deSnition  or  explana- 
tion of  such  a  state,  the  issue  should  betaken 
from  the  jury.  With  regard  to  all  other  as- 
signments upon  charges  given  and  refused, 
we  deem  it  sufficient  to  say  that  we  think 
the  charges  given  were  substantially  correct, 
and,  in  so  far  as  the  charges  refused  em- 
braced correct  propositions  proper  to  be  gi  ven, 
that  they  were  sufficiently  embraced  in  the 
charges  given. 


The  court,  over  the  objections  of  appellants, 
permitted  contestant  to  prove  that  John  E. 
Gilbert,  one  of  the  executors  named  in  the 
will  and  codicil,  did  not  then  live  in  Texas; 
that  he  had  been  absent  about  one  year;  that 
be  was  not  a  married  man;  that  be  came 
from  Ohio  to  Denison,  and  from  there  to 
Waco,  and  had  no  property,  so  far  as  the 
knowledge  of  the  witness  went;  that  Charles 
S.  and  Amos  W.  Gilbert,  two  executors 
named  in  the  will,  left  Waco  about  three 
years  before  the  trial,  and  then  lived  on  the 
Pacific  slope.  We  are  not  prepared  to  say 
that,  upon  the  issue  of  the  sanity  of  the  tes- 
tator, the  disposition  made  of  his  property, 
as  well  as  the  character  and  circumstances 
of  the  persons  appointed  to  execute  the  will, 
may  not  he  proper  subjects  of  consideration 
and  proof.  The  inquiry  is  not  cut  off  be- 
cause the  facts,  when  all  are  developed,  toad 
to  vindicate  the  fitness  and  wisdom  of  the  ap- 
pointment. 

The  contestant,  upon  cross-examination  of 
a  witness  introduced  by  plaintiffs,  and  who 
had  testified  to  tlie  sanity  of  the  testator  when 
he  executed  the  codicil,  was  permitted  to  ask 
the  witness  "whether  McClelland  was  in  a 
condition  at  that  time  to  make  a  $50,000 
trade;"  and  the  witness  was  permitted  to  an- 
swer "tliat  he  would  not  be  willing  to  trust 
him  to  make  such  a  trade  for  htm."  Plain- 
tiffs objected  to  the  question  and  answer.  It 
was  the  right  of  contestant,  in  cross-examin- 
ing the  witness,  who  had  expressed  a  favora- 
ble opinion  of  the  sanity  of  the  testator,  to 
fully  test  the  grounds  and  extent  of  the  opin- 
ion; and  the  same  restrictions  upon  the  In^ 
troduction  of  such  evidence  cannot  be  ap- 
plied as  would  be  proper  upon  the  direct  ex- 
aminatton.  Under  tlie  most  liberal  applica- 
tion of  the  rule,  however,  it  is  difficult  to  see 
that  evidence  of  a  witness  that  he  would  not 
willingly  trust  another  to  make  an  important 
trade  fur  him  is  calculated  to  cast  light  upon 
the  question  of  such  other  person  having  suf- 
ficient mental  capacity  to  make  a  codicil  to 
his  own  will. 

At  the  instance  of  contestant  a  witness  was 
permitted  to  testify  that,  just  before  the  cod- 
icil was  executed,  and  when  they  were  pre- 
paring for  it, — one  of  the  witnesses  being 
then  inside  the  room  where  the  testator  lay, 
— the  other  witness  was  in  the  act  of  enter- 
ing the  room,  when  he  met  the  testator's  wife 
coming  out  of  the  room;  "that  she  stopped 
him,  and  remarked  to  him  th:^  she  did  not 
think  that  her  husband  was  iniiny  condition 
to  attend  to  that  kind  of  business;  that  this 
took  place  a  few  feet  outside  of  the  door;  and 
that  he  understood  the  remark  to  apply  to 
his  mental  condition."  The  evidence  was 
improper,  and  should  not  have  been  admit- 
ted. 

Dr.  Halbert,  a  witness  for  contestant,  be- 
ing under  cross-examination,  plaintiffs'  coun- 
sel "stated  such  part  of  the  main  facts  and 
circumstances  attending  the  execution  of  the 
codicil  as  are  shown  by  the  statement  of 
facts,  and  asked  the  witness  whether  or  not 
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lie  would,  from  these  facts,  think  the  testator 
sane  or  insane,  capable  or  incapable,  of  mak- 
ing 8  will,  and  received  an  answer."  The 
contestant's  coansel  was  then  permitted  to 
astc  the  witness  the  question:  "Doctor,  in 
reference  to  the  hypothetical  question  pat  to 
yon,  suppose  that,  in  addition  to  what  he 
asked  you,  by  way  of  hypothesis,  that  this 
man  take  charge  of  all  of  his  wife's  es- 
tate,— will  it  away  in  this  condition, — and 
then,  several  days  after,  the  testator  forgets 
what  provision  he  had  made  for  his  wife,  he 
having  limited  her  to  one  hundred  and  fifty 
dollars  per  month  the  balance  of  her  life-time. 
Do  you  think  he  was  in  a  condition  to  make 
a  will?"  The  answer  of  the  witness  was:  "  I 
should  not  think  that  this  would  indicate  it." 
Among  other  objections  made  by  plaintiffs  to 
the  question,  one  was  that  the  facta  assumed 
in  the  question  put  were  not  shown  by  the 
evidence.  In  fact,  there  is  nothing  in  the 
evidence  tending  to  show  that  the  testator 
bad  "willed  away  all  of  his  wife's  estate." 
We  think  the  court  erred  in  not  sustaining 
the  objection  to  the  question. 

We  do  not  think  it  proper  now  to  consider 
other  errors  assigned  by  either  party.  The 
judgment  is  reversed,  and  the  cause  is  re- 
manded. 


Wtnnb  t.  WiLUB  et  al, 
(Supreme  Court  of  Texas.    Haroh  31, 1890.) 
Limitation  at  Actions. 
Where  an  assig^iiee  for  the  benefit  of  cred- 
itors has  unlawfully  paid  a  dividend  on  an  un- 
sworn daim  against  the  insolvent,  who  had  seoret- 
1t  agreed  with  the  claimants  to  pay  them  an  addi- 
tional sum,  the  statute  of  limitations  begins  to  mn 
against  the  assignee's  right  to  sue  the  claimants 
for  the  sum  so  paid  at  the  time  he  paid  the  divi- 
dend, and  is  not  interrupted  by  the  fact  that  he 
notined  the  claimants  to  defend  an  action  brought 
by  the  other  creditors  against  himself  for  the  divi- 
dend so  unlawfully  paid. 

Appeal  from  district  court,  Galveston  coun- 
ty; William  H.  Stewart,  Judge. 

Action  by  C.  E.  Wynne,  assignee  of  Hud- 
son ft  Son,  against  P.  J.  Willis  &  Bro.,  to  re- 
cover a  dividend  unlawfully  paid  by  plaintiflf 
to  defendants.  Judgment  for  defendants, 
and  plaintiff  appeals. 

Roht.  G.  Street,  for  appellant.  McLemore 
&  Campbell  and  Q.  B,  Mann,  for  appellees. 

Statton,  C.  J.  Appellant,  as  assignee  of 
the  estate  of  Hudson  &  Son,  insolvent  debt- 
ors, who  had  made  an  assignment  for  the 
benefit  of  suA  of  their  creditors  as  would 
consent  to  take  under  it  and  release  them, 
paid  to  appellees,  through  their  order  in 
favor  of  Knuffman  &  Runge,  the  sum  of 
88,452.17,  which  was  their  pro  rata  of  the 
assigned  estate.  Appellees  were  creditors  of 
Hudson  &  Son  in  a  much  larger  sum;  and 
they  sent  to  the  assignee  a  statement  of  the 
sum  due  them,  but  not  sworn  to  as  the  stat- 
ute requires,  but  did  agree  to  take  under  the 
a.ssignment,  and  to  release  the  debtors.  Ap- 
pellant paid  as  before  slated,  but  other  cred- 
itors of  the  insolvent  estate  brought  an  action 


against  him  to  recover  the  sum  so  paid,  on  the 
ground  that  he  was  not  authorized  to  pay  a 
claim  not  properly  authenticated.  They  ob- 
tained a  judgment  against  him,  which  was 
affirmed  by  this  court.  Wynne  v.  Hardware 
Co.,  67  Tex.  40,  1  S.  W.  Rep.  568.  That 
judgment  appellant  has  never  satisfied  in 
whole  or  in  part,  but  now  sues  to  recover 
from  appellees  the  sum  paid  on  their  claim. 
The  facts  here  stated,  except  the  non-pay- 
ment of  the  judgment,  are  alleged  in  the  peti- 
tion. It  is  not  made  clearly  to  appear  whether 
appellant  seeks  to  recover  on  the  ground 
that  he  made  the  payment  under  mistake 
of  law,  having  knowledge  of  all  the  facts,  or 
on  ground  thus  stated  in  brief  of  his  counsel: 
"He  shows  to  the  court  that  the  fact  is,  but 
was  not  known  to  him  at  the  time  of  the 
payment,  that,  before  their  acceptance  of  the 
assignment  and  filing  of  their  claim,  defend- 
ants had  entered  into  a  secret  agreement  with 
KauCFman  &  Runge  and  the  assignors  where- 
by they  agreed,  in  consideration,  among 
other  things,  of  the  payment  of  $5,000  by  the 
assignors,  to  accept  the  assignment,  and 
agreed  to  accept  said  payment  of  85,000,  and 
certain  other  considerations  in  the  agreement 
mentioned,  in  satisfaction  of  their  judgment 
and  in  lieu  of  any  benefit  or  dividend  under 
the  assignment;  that  the  said  sum  of  $5,000 
was  accordingly  paid  the  defendants  under 
the  agreement  before  tlieir  acceptance  of  the 
assignment,  as  well  as  the  further  sum  of 
$2,000  exacted  outside  the  agreement.  Hut 
he  says  that  the  defendants,  wrongfully  in- 
tending to  deceive,  mislead,  and  defraud  pe- 
titioner, concealed  said  agreement  from  him, 
and  accepted  said  assignment,  and  filed  their 
purported  claim  with  him,  wrongfully  in- 
tending to  induce  him  thereby,  in  ignorance 
of  the  facts,  to  pay  said  dividend,  wiiereby  he 
was  deceived,  misled,  and  induced  to  pay  the 
same.  He  says  there  was  no  contract,  agree- 
ment, or  understanding  between  him  and  the 
defendants  with  respect  to  the  payment  of 
said  dividend,  other  than  as  stated:  and  es- 
pecially was  he  not  privy  to  any  contract, 
agreement,  or  understanding,  expressed  or 
implied,  in  the  direction,  indorsed  by  de- 
fendants on  their  said  receipt,  to  pay  the 
same  to  Kauffman  &  Runge  without  recourse. 
He  charges  the  liability  of  defendants  to  re- 
pay the  money  so  paid  them,  with  interest 
and  counsel  fees,  demand  and  refusal." 

This  action  was  commenced  on  June  27. 
1887,  while  the  dividend  was  paid  to  order  of 
appellees  on  October  13,  1881,  with  full 
knowledge  that  the  claim  had  not  been  prop- 
erly authenticated.  On  Marcli  3,  1883,  cre«l- 
itors  of  Hudson  &  Son  brought  the  suit 
against  appellant  to  recover  the  sum  by  him 
improperly  paid  to  appellees*  order,  and  re- 
covered a  judgment  on  December  7,  1884, 
aeainst  him,  which,  on  appeal,  was  aiBrmed 
October  22.  1886.  When  suit  was  brouglit 
against  appellant,  he  notified  appellees  of  its 
pendency,  and  requested  tliem  to  refund  it; 
but  this  they  did  not.  At  the  time  dividend 
was  paid,  appellant  did  not  know  of  the  se- 
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cret  agreement  pleaded;  but  he  did  know  of 
the  agreement  as  early  as  February  3,  liS83. 
Whether  that  agreement  is  susceptible  of  the 
interpretation  put  upon  it  by  appellant,  it  is 
not  DOW  necessary  to  determine.  Appellees 
answered  by  Uemurrers  general  and  special, 
thus  setting  up  the  statutes  of  limitation  as 
a  bar;  and  tbey  further  answered  by  a  gen- 
eral denial,  and  pleaded  the  statutes  of  lim- 
itation  of  two  and  four  yeara.  Demurrers 
were  all  overruled;  but,  on  hearing  the  facts, 
tlie  court  held  tbat  the  action  was  barred  by 
the  statutes  of  limitation. 

We  do  not  see  any  ground  on  which  tlie 
correctness  of  this  ruling  can  be  seriously 
questioned.  If  appellant  ever  had  cause  of 
of  action,  it  accrued  more  than  five  years  be- 
fore this  action  was  brought.  He  had  knowl- 
edge of  the  secret  agreement  pleaded  for  more 
than  four  years  before  this  action  was  brought, 
and  the  fact  that  he  requested  appellees  to  de- 
fend the  action  brought  against  him  in  no 
manner  interrupted  the  running  of  tlie  stat- 
Qte.  The  claim  was  barred  within  two  years 
after  the  cause  of  action  arose,  and  that  ex- 
isted as  fully  Immediately  after  the  money 
was  paid  on  order  of  appellees  as  did  it  when 
this  action  was  brought.  It  is  not  perceived 
on  what  theory  it  could  be  held  tbat  anything 
occurring  under  the  secret  agreement  alleged 
to  have  been  made  between  Hudson  &  Son 
and  appellees  gave  appellant  cause  of  action. 
If  other  creditors  consenting  to  take  under 
the  assignment  would  have  a  riglit  to  recover 
from  appellees  any  sum  by  them  wrongfully 
received,  through  which  their  dividends  were 
diminished,  appellant  could  not  be  subrogated 
to  their  rights  unless  he  had  paid  to  such 
creditoiB  or  to  his  successor  the  sum  for 
which  judgment  was  obtained  against  him  on 
account  of  his  wrongful  payment  to  appel- 
leee.  This  he  has  not  done,  in  whole  or  in 
part;  but  had  be,  as  limitation  would  run  in 
favor  of  appellees  against  such  creditors  as 
well  as  appellant,  he  would  have  to  assert  the 
right  acquired  by  subrogation,  subject  to  all 
defenses  appellees  could  urge  against  it,  if 
prosecuted  by  other  creditors.  In  any  event, 
the  claims  would  be  barred  by  limitation. 

It  is -unnecessary  to  inquire  whether  the 
general  demurrer  should  not  have  been  sus- 
tained. There  is  no  error  in  the  judgment, 
and  it  will  be  affirmed. 


KAvmtAv  et  al.  v.  Wooters. 
(Supreme  Court  nf  Texas.     March  21, 1890,) 

XiEOATEBS— lilABIUTT  FOB  DEBTS  — LIMITATION  OV 

Actions. 

1.  Sayles,  CivU  St  Tex.  arts.  ig4»-19S3,  which 
provide  that  creditor*  of  an  estate  administered 
under  a  wiU  without  tiie  probate  oonrt,  by  execu- 
tors not  reqnlred  to  give  bond,  may  require  the 
legatees  to  Rive  bond,  on  which  suit  may  oe  main- 
tained for  the  recovery  of  their  claims,  ia  not  ez- 
elnaive  of  the  remedy  ^van  by  article  1817,  under 
which  a  legatee  becomes  personally  liable  for  tes- 
tator's debts  to  the  extent  of  debt-paying  assets 
received  from  the  eatate. 

9.  Where  a  sole  lemtee  avails  herself  of  a 
power  conferred  on  her  oy  the  will  to  take  the  es- 


tate out  of  the  hands  of  the  executors,  and  makes  a 
voluntary  conveyance  of  a  part  of  it  to  her  son,  a 
creditor  of  the  testator  cannot  subject  the  portion 
in  the  son's  bands  to  the  payment  of  his  olaim, 
where  the  legatee  retains  sufficient  of  the  estate  to 
meet  the  claims  of  all  creditors, 

8.  In  an  action  on  a  claim  against  a  testator's 
estate,  evidence  that  his  legatee  transferred  prop- 
erty acquired  under  the  will  to  her  son,  and  an  aa- 
missiOQ  by  the  son  that  he  had  indirectly  received 
property  from  testator's  estate,  is  sufficient  to 
warrant  the  trial  judge  In  assuming  in  his  charge 
to  the  jury  that  the  son  had  received  part  of  testa- 
tor's estate. 

4.  Where  a  defendant  dies  while  the  action  is 
pending,  and  the  petition  is  amended  by  substitut- 
ing his  legatee  and  her  son  as  defendants,  the  stat- 
ute of  limitations  ceases  to  run  as  against  the  sub- 
stituted defendants  when  the  amended  petition  is 
filed,  though  the  petition  ia  afterwards  again 
amended,  setting  up  substantially  the  same  facta, 
and  though  both  amendments  are  bad  on  general 
demurrer  as  to  one  of  the  substituted  defendants. 

Appeal  from  district  court,  Galveston  coun- 
ty. 

Action  by  J.  C.  Wooters  against  Clara 
KanlTman,  sole  devisee  uf  Julius  KaufTman, 
Sr.,  and  Julius  Kauflman.Jr.,  son  of  the  d&- 
ceased  and  the  defendant  Clara.  From  a 
judgment  in  favor  of  plaintiff,  defendants 
appeal.  For  former  reports,  see  3  S.  W,  Kep. 
465,  and  11  8.  W.  Eep.  890,  Sayles,  Civil 
St.  Tex.  art.  1817,  provides:  "When  a  person 
dies  leaving  a  lawful  will,  all  of  his  estate  de- 
vised or  bequeathed  by  such  will  shall  vest 
immediately  in  the  devisees  or  legatees; 
•  •  •  but  all  of  such  estate,  *  ♦  • 
except  such  as  may  be  exempted  by  law  from 
the  payment  of  debts,  shall  still  be  liable  and 
subject  in  their  hands  to  the  payment  of  tha 
debts  of  such  testator." 

Waul  A  Walker,  for  appellants.  Qeorga 
Mason  and  D.  A.  Nunn,  for  appellee. 

Statton,  C.  J.  This  action  was  brought 
against  Julius  KaufFman,  Sr.,  on  April  2, 
1874,  to  recover  the  value  of  cotton  hypothe- 
cated with  him  by  Dubie  &  Wooters  to  se- 
cure a  loan.  The  cotton  belonged  to  J.  0. 
Wooters  &  Co.,  but  was  shipped  abroad  and 
sold  by  KaufTman,  then  doing  business  in  the 
name  of  Kauflman  &  Uunge;  this  being  done 
under  authority  from  Duble  &  Wooters,  to 
to  whom  the  cotton  had  been  assigned  by  J. 
C.  Wooters  &  Co.  for  the  purpose  of  sale  la 
this  market.  The  action  pending,  on  Janu< 
ary  17,  1880,  Julius  KauSman,  Sr.,died  tes- 
tate, and,  by  the  terms  of  his  will,  all  of  his 
eatate.  wheresoever  situated,  passed  to  Mrs. 
Clara  Eauilraan,  his  widow.  On  January 
25,  1884,  a  petition  was  filed  in  the  causa 
making  Mrs.  KaufFman  and  Julius  Kauff  man, 
the  only  child  of  herself  and  Julius  Kauff- 
man,  Sr.,  parties  defendant.  That  petition 
was  amended  on  October  5,  1885;  but  the 
averments  of  the  two  petitions  are  substan- 
tially the  same,  in  so  far  as  they  state  facts  to 
show  the  liability  of  Mrs.  Kauffman  and  her 
son,  Julius.  That  amendment  alleges  that 
"Clara  Kauffman  is  the  widow  anu  sole  dev- 
isee and  legatee  of  said  Julius  Kauffman, 
deceased,  and  is  in  the  possession,  use,  and 
enjoyment  of  a  large  amount  of  property  oC 
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the  estate  of  her  said  deceased  husband,  not 
exempt  from  the  pajment  of  hia  debts,  de- 
vised and  bequeathed  to  her  by  his  last  will 
and  testament,  and  of  the  proceeds  of  such 
property  so  devised  and  bequeathed  to  her,  and 
that  the  said  defendant  Julius  Kauffman  is 
the  son  of  the  said  Julius  Kauffman,  deceased, 
and  of  the  said  Clara  Kauffman,  and  is  in  the 
possession,  use,  and  enjoyment  of  a  large 
amount  of  property  of  the  estate  of  his  said 
deceased  father,  not  exempt,  as  aforesaid, 
heretofore  given  to  him  by  his  said  mother, 
and  of  the  proceeds  of  such  property  so  given 
to  him  as  aforesaid." 

The  petition  made  a  copy  of  the  will  of 
Julius  Kauffman,  Sr.,  an  exhibit.  The  peti- 
tion then  alleged  that  the  will  appointed  three 
persons  named  the  executors  of  the  will  in 
Texas,  and  that  Mrs.  Kauffman  was  made 
executrix  of  the  will  in  Germany;  the  tes- 
tator having  estate  in  both  countries.  That 
the  will  provided  that  no  action  should  be 
bad  in  the  courts  other  than  the  probate  of 
the  will  and  return  of  an  inventory,  the  ex- 
ecutors not  to  be  required  to  give  bond. 
Tliat  the  will  was  probated  and  the  appoint- 
ment of  executors  conQrmed.  That  the  exec- 
utors named  qualified,  tools  possession  of  the 
estate,  and  returned  an  inventory,  which 
was  made  an  exhibit,  and  showed  an  estate 
in  Texas  consisting  of  property,  real  and  per- 
sonal, amounting  in  value  to  $396,B92.  The 
will  provided  that  Mrs.  Kauffman,  by  power 
of  attorney,  might  take  the  estate  out  of  the 
hands  of  the  three  Texas  executors,  if  she 
saw  proper  to  do  so,  or  might  take  charge  of 
it  herself.  That  in  September,  1880.  she 
availed  herself  of  this  right,  and  by  her 
power  of  attorney  "did  transfer,  make  over, 
and  assign  and  request  *  «  «  Texas  ex- 
ecutors, as  aforesaid,  to  transfer  and  assign 
to  said  defendant  Julius  Kauffman,  all  the 
real  and  personal  estate  and  choses  in  action 
which  by  said  will  she  might  be  authorized 
to  do,  and  made  and  appointed  said  defend- 
ant Julius  Kauffman  her  agent  and  attorney 
to  act  for  her,  and  in  her  name,  place,  and 
stead,  in  all  matters  of  the  estate  of  said 
Julius  Kauffman,  deceased,  with  power  to 
sell  and  convey  all  her  interest  therein,  with 
full  power  of  substitution.  •  •  *  and 
that  thereby  said  Clara  Kauffman  took  said 
estate,  and  the  administration  thereof,  out 
of  the  hands  of  said  *  *  «  executors  as 
aforesaid,  and  vested  the  same,  and  the  man- 
agement and  control  thereof,  In  the  said  de- 
fendant Julius  Kauffman,"  whereupon  the 
executors  resigned  and  relinquished  "unto 
the  said  Clara  Kauffman  and  said  defendant 
Julius  Kauffman  all  their  rights  as  executors 
in  said  estate,"  and  notified  all  persons  there- 
of, "and  that  there  has  not  since  been  any 
legal  representation  of  snid  estate,  but  that 
the  same,  in  the  manner  aforesaid,  passed  in- 
to the  bands,  possession,  and  control  of  said 
Clara  Kauffman,  who,  as  sole  devisee  there- 
of, received  and  took  the  same  in  charge, 
with  and  liable  and  subject  to  the  debts  of 
said  Julius  Kauffman,  deceased.     That  the 


estate  •  •  •  in  Texas  not  exempt  by 
law  from  forced  sale  or  for  the  payment  of 
debts,  so  received  and  taken  by  her,  greatly 
exceeded  in  value  all  claims  against  said  es- 
tate, including  the  amount  sued  for  herein, 
and  was  and  is  assets  in  her  hands,  charged 
with,  and  liable  and  subject  to,  payment  of 
said  debts.  And  plaintiff  further  says  that 
after  the  said  Clara  Kauffman  had  so  received 
and  taken  said  estate  and  property,  and  the 
title,  possession,  and  control  thereof  as  afore- 
said, and  while  the  same  was  so  charged,  liv 
ble,  and  snbject  as  aforesaid,  she  conveyed, 
transferred,  assigned,  and  delivered,  witliont 
any  valuable  consideration  therefor,  a  largo 
portion  thereof,  situated  in  said  state  of  Tex- 
as, greatly  exceeding  in  value  the  amount 
sued  for  lierein,  to  the  said  Julius  Kauffman. 
who  took  and  received  the  same  from  her 
charged  with,  and  liable  and  subject  to,  the 
payment  of  said  debts  of  said  Julius  Kauff- 
man, deceased,  *  *  *  well  knowing  the 
same  to  be  so  charged,  liable,  and  subject; 
and  said  plaintiff  charges  that  said  defend- 
ants, Clara  KMUfTman  and  Julius  Kauffman, 
in  manner  and  form  as  aforesaid,  have  con- 
federated together  with  intent  to  obstruct, 
binder,  and  delay  the  said  plaintiff  as  a  cred- 
itor of  said  Julius  Kauffman,  deceased,  in  the 
collection  of  his  just  claim  against  said  es- 
tate." 

There  was  prayer  for  judgment  against 
both  defendants  for  the  cotton  or  its  valuer 
and  a  judgment  was  rendered  agriinst  them 
for  •20,135.64. 

No  question  is  raised  on  this  appeal  as  to 
the  sufficiency  of  the  evidence  to  show  that 
Julius  Kauffman,  Sr.,  was  liable  for  the  value 
of  the  cotton ;  nor  can  there  be  any  question 
of  the  sufficiency  of  the  pleadings  and  evi- 
dence to  justify  a  judgment  against  Mrs. 
Kauffman.  Tliat  the  court  had  acquired  ju- 
risdiction as  to  her  was  held  on  a  former  ap- 
peal. Wooters  v.  Kauffman,  S  S.  W.  Bep. 
465. 

Mrs.  Kauffman  received  the  estate  of  her 
husband  liable  to  the  payment  of  his  debts 
in  her  hands  just  as  it  had  been  in  his,  but 
creditors  had  no  lien  upon  it.  Sayles.  Civil 
St.  art.  1817;  Mayes  v.  Jones,  62  Tex.  365; 
Webster  v.  Willis,  56  Tex.  468.  Persons  hav- 
ing claims  against  an  estate  administered  nn- 
der  a  will  without  the  probate  court,  by  ex- 
ecutor not  required  to  give  bond,  may  require 
those  interested  in  an  estate  as  devisees,  leg- 
atees, or  heirs  to  give  bond  as  required  by 
statute,  on  which  suit  to  recover  sum  due 
may  be  maintained,  and,  in  default  of  such 
a  bond,  may  force  an  administration.  Sayles, 
Civil  St.  arts.  1949-1952.  This  remedy,  how- 
ever, is  not  exclusive,  and,  by  reception  of 
the  estate,  Mrs.  Kauffman  became  as  much 
liable  for  debts,  to  the  extent  of  value  of  debt- 
paying  assets  of  the  estate  received,  as  she 
and  bondsmen  would  have  been  had  she  ex- 
ecuted bond,  the  sole  purpose  of  which  is  se- 
curity to  creditors.  She  becomes  liable  be- 
cause, as  devisee  and  legatee,  she  received 
property  liable  lo^vment^d^l^gj^ 
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Julias  Kaaffman  filed  a  general  demurier 
to  the  petition,  and  further  questioned  its 
SDflBciency  on  the  ground  that  it  did  not  aver 
that  be,  aa  heir,  devisee,  or  legatee,  had  re- 
ceived any  part  of  the  estate  of  his  father, 
or  that  in  either  of  those  characters  he  held 
possession  of  any  part  of  the  estate.  Tliese 
demurrers  were  overruled.  It  is  very,  clear 
that  the  petition  does  not  aver  that,  as  heir, 
devisee,  or  legatee,  he  received  any  part  of 
the  estate  of  bis  deceased  father.  On  the 
contrary,  it  avers  that  Mrs.  KaufTman  was 
sole  devisee  and  legatee;  and  a  copy  of  the 
will  was  made  an  exhibit,  which  shows  that 
the  averment  was  true.  The  averment  is 
that  he  received  as  a  gift  from  his  mother 
"a  large  amount  of  property  of  t))e  estate  of 
bis  deceased  father"  not  exempt  from  sale 
for  payment  of  debts,  and  that  "she  con- 
veyed, transferred,  assigned,  and  delivered, 
witbont  any  valuable  consideration  therefor, 
a  large  portion  thereof,  situated  in  said  state 
of  Texas,  greatly  exceeding  in  value  the 
amount  sued  for  herein,  to  the  said  defend- 
ant Julius  KaufFman,  who  took  and  received 
the  same  from  her  charged  with,  and  liable 
and  subject  to,  the  payment  of  said  debts  of 
said  Julius  EaufTman,  deceased,  well  know- 
ing," etc.  There  is  no  averment  that  be 
agreed  to  pay  debts  in  consideration  of  the 
conveyance  to  him;  and,  when  it  is  said  that 
he  received  property  charged  with  payment 
of  debts,  we  are  to  understand  the  pleader  to 
mean  that  property  received  by  bim  as  a  gift 
from  his  mother  fixed  upon  him  the  same 
liability  that  would  have  existed  had  be  re- 
ceived the  same  properly  as  devisee,  legatee, 
or  heir.  The  demurrer  filed  by  Julius  KaufF- 
man questioning  the  correctness  of  this  prop- 
osition was  overruled ;  and  the  charge  of  the 
court,  in  effect,  informed  the  jury  that  he 
was  liable  to  appellee  if  he  received  property 
from  his  mother,  which  came  to  her  through 
the  will  of  his  father,  in  value  equal  to  sum 
due  appellee.  If  this  be  not  the  law,  the 
judgment  must  be  reversed  as  to  Julius 
EaufTman.  When  Mrs.  KauSman  received 
the  estate  of  ber  busl>and,  she  made  herself 
liable  for  debts  of  the  estate  to  the  extent  of 
assets,  subject  to  payment  of  debts,  received 
by  ber.  To  that  extent  she  became  a  debtor, 
and  the  property  in  her  hands  liable  to  sale 
for  payment  as  was  it  in  the  hands  of  her 
buslMind.  Her  dominion  over  that  property 
after  the  executors  resigned  was  as  complete 
aa  was  that  of  her  husl)and  during  liis  life. 
She  could  sell  it,  and  title  would  pass  freed 
from  the  claim  of  creditors.  She  could  give 
it  away  subject  only  to  the  restriction  that 
thereby  creditors  to  whom  she  had  become 
responsible  were  not  defrauded.  Any  dispo- 
sition she  might  make  of  it  would  be  valid, 
if  the  same  disposition  would  have  been  valid 
if  made  by  her  husband.  If  the  gifts  made 
to  Julius  EaufCman  by  his  mother  would  not 
have  been  fraudulent  as  to  creditors  bad  they 
been  made  by  the  father,  then  they  were  not 
fraudulent  when  made  by  the  mother.  It  is 
nut  unlawful  fur  a  parent  to  make  a  gift  to 


a  child,  and  no  creditor  has  right  to  complain 
that  this  is  done,  if  tlie  parent  retains  ample 
property  to  satisfy  the  claims  of  all  creditors. 
Plaintiff  alleges  that  iirs.  Kauffman  received 
under  the  will  of  her  husband  an  estate,  sit- 
uated in  this  state,   aggregating  in  value 
$396,392,  exclusive  of  some  accumulation  of 
interest  on  notes,  bonds,  and  like  interest- 
beiiring  securities;  but  his  petition  maybe 
searched  throughout,  and  nq  averment  will 
be  found  that  of  this  a  sum  much  larger  than 
necessary  to  meet  all  claims  against  the  es- 
tate did  not  remain  in  ber  hands  after  the 
gift  to  her  son.     The  amount  of  the  gift  to 
bim  was  not  alleged,  but  it  was  said  to  be 
largely  more  than  the  sum  due  to  plaintiff, 
which  is  less  than  $21,000.    If  Julius  Eauff- 
mau  is  liable  to  plaintiff  at  all,  it  is  not  be- 
cause he  has  received  a  part  of  the  estate 
from  his  mother  by  way  of  gift,  but  because 
be  received  so  much  of  the  estate  through  a 
voluntary  conveyance   tbat  there  was  not 
ample  left  in  the  hands  of  his  mother  to  meet 
the  claims  of  creditors.     The  law  does  not 
presume  that  such  a  state  of  facts  existed, 
and  a  petition  seeking  to  show  that  Julius 
Kauffiuan  was  liable  to  appt^llee  for  the  debt 
of  his  father,  which  did  not  state  facts  show- 
ing that  the  gift  from  his  mother  to  bim  was 
fraudulent  as  to  creditors,  was  insulBcient 
on  general  demurrer.     The  only  fair  infer- 
ence from  the  facts  stated  in  the  petition  is 
that  Mrs.  Kauffman -retained  of  the  estate  in 
Texas  more  than  sufiicient  to  meet  all  debts. 
No  claim  against  the  estate  other  than  that 
sued  on  is  shown  to  have  existed.    There 
seems  to  have  been  an  estate  in  Ciermany  as 
well  as  in  Texas.    He  was  not  liable  as  he 
would  have  been  had  he  received  the  proper- 
ty as  heir,  devisee,  or  legatee;  and,  when  it 
was  shown  by  the  petition  that  he  did  not  so 
receive  it,  it  was  incumbent  on  appellee  to 
allege  the  facts  that  would  render  him  liable. 
The  general  demurrer  filed  by  Julius  Kauff- 
man, as   well  as  demurrer  numbered  "1," 
should  have  been  sustained  to  so  much  of  the 
petition  as  sought  to  hold  him  liable;  and  the 
charge  of  the  court  which  assumed  that  he 
would    be   liable    if   be  received    property 
formerly    belonging   to  bis  father's  estate, 
though  not  as  heir,  devisee,  or  legatee,  with- 
out reference  to  any  other  fact  than  the  value 
of  the  property  so  received,  was  erroneous. 
It  is  urged  that  the  court  erred  in  assum- 
ing, in  charge,  that  property  received   by 
Julius  Kauffman  from  his  mother  was  apart 
of  the  estate  she  received  through  the  will  of 
his  father.     "We  think  there  was  no  error  in 
this;  fur  he  stated  that  he  had  indirectly  re- 
ceived  property  from   the   estate  in   value 
greater  than  sum  claimed  by  appellee,  and 
Mr.  liunge,  who  was  a  partner  of  Julius 
Kauffman,  Sr.,  at  the  time  of  his  death,  and 
one  of  the  executors,  testifies  as  follows:   "I 
know  Mr.  Kauffman,  Jr.,  received  money  by 
gift  from  his  mother  in  the  summer  of  1880. 
It  approximated  $250,000,  and  was  a  trans- 
fer of  an  equivalent  in  cash  on  our  books,  to- 
wit,  of  firm  of  Kauffman  &  Rungeas  it|then 
Digitized  by  VjVJOQ  Ic 
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was.  It  was  not  a  transfer  of  her  Interest  In 
the  firm  of  KaufTman  &  Runge.  Her  Inter- 
est hiul  been  liquidated.  Mrs.  KaafTtuan 
gave  her  son  a  certain  amount  of  money 
transferred  on  our  books.  What  he  got  was 
less  than  his  mother's  share  in  the  estate. 
Mrs.  Kauffman  had  an  amount  of  money  to 
her  credit  with  the  house,  and  she  directed 
that  that  be  transferred  to  her  son.  Amount 
was  $250,000.  The  amount  of  Julius  Kauff- 
man's  Interest  in  the  firm  of  Kauffman  ft 
Kunge,  acquired  by  gift  from  his  mother,  is 
largely  in  excess  of  the  amount  involved  in 
this  suit.  His  mother  acquired  tlie  same  by 
last  will  of  her  husband.  The  property  was 
transferred  to  Clara  Kauffman  on  the  12th 
January,  1881 .  The  property  given  by  Mrs. 
Kauffman  to  Julius  Kauffman  was  given  on 
the  1st  of  July,  1880.  It  was  her  own  prop- 
erty she  was  giving.  Does  not  know  what 
was  Mrs.  KaufFraan's  share  in  the  estate. 
The  estate  in  Texas  alone  was  known  by  him. 
Mrs.  Clara  Kauffman  gave  Julius  Kauffman 
an  order  for  the  $250,000,  which  we  placed 
to  his  credit  as  cash;  and  we  placed  the 
amount  of  her  individual  indebtedness  on  our 
books.  Question.  Then  the  property  trans- 
ferred to  Mr.  Julius  Kauffman  by  his  moth- 
er was  property  she  received  from  tlie  estate 
of  her  deceased  husband  by  virtue  of  the  will 
he  made?  Answer.  That  may  be  a  correct 
construction.  This  transfer  was  made  by 
Mrs.  Kauffman  before'  we  transferred  the 
property,  and  she  had  a  credit  with  us  before. 
This  is  my  answer  made  before,  and  is  the 
correct  answer;  and  the  transfer  was  made 
to  her  son  on  account  of  her  own  credit  with 
the  house."  On  re-examination,  witness 
stated  Mrs.  Clara  Kauffman  had  no  credit  in 
the  house  except  what  she  derived  from  her 
husband's  will.  To  the  question,  "Did  she 
have  any  credit  in  that  house  except  what 
she  derived  from  her  husband's  estate?"  the 
witness  answered,  "No,  sir."  This  was 
the  evidence  on  that  question,  and  clearly 
shows  that  the  gift  here  spoken  of  came 
from  property  Mrs.  Kauffman  received 
through  her  husband's  will.  This  evidence, 
however,  was  not  sutllcient  to  authorize  a 
recovery  against  him.  under  the  facts  alleged 
by  appellee. 

The  amended  petition  filed  on  January  25, 
1884,  by  which  Mrs.  Kauffman  and  Julius 
Kauffman  were  made  parties  defendant, 
based  the  right  of  appellee  to  recover  against 
them  on  substantially  the  same  facts  alleged 
in  the  amendment  on  which  the  trial  was  had, 
and  the  court  informed  the  jury  that  the  run- 
ning of  the  statutes  of  limitation  ceased  when 
the  first  amended  petition  was  filed.  In  this 
there  was  no  error,  even  though  both  amend- 
ments as  to  Julius  Kauffman  were  bad  on 
general  demurrer.  Killebrew  v.  Stockdale, 
61  Tex.  529;  Hill  v.  Clay,  20  Tex.  650;  Kin- 
ney V.  Lee,  10  Tex.  155.  Limitation  began 
to  run  in  his  favor  from  the  time  he  re- 
ceived property  in  gift  from  his  mother,  and 
so  continued  until  January  25, 1884,  less  such 
intervening  time  as  be  may  have  beeu  ab- 


sent from  the  state.  If,  excluding  that,  two 
years  elapsed  between  the  limes  named, 
then  the  action  was  burred  as  to  him;  but, 
in  view  of  other  questions  considered,  wo 
do  not  feei  called  upon  to  examine  that  ques- 
tion of  fact.  For  the  errors  noticed  the 
Judgment  will  be  reversed  and  cause  remand- 
ed, unless  appellee  shall  elect  to  dismiss  his 
action  as  to  Julius  Kauffman,  in  which  event 
it  may  be  reversed  and  cause  dismissed  as 
to  bim,  and  affirmed  against  Mrs.  Clara 
Kauffman. 


Elnbll  et  al.  «.  Uiovessalibt  GENxaAi. 

OONVBNTION. 

(Supreme  Court  of  Texas.     March  26,  ISOO.) 
WIU.S — Dbsobiptiox  or  LBaA.TBEg— SuBscBisisa 

WiTNBSSBg. 

1.  Rev.  St.  Tex.  art  1843,  provides  that  appli- 
cation for  ths  probate  of  a  will  maj  be  made  by 
any  person  interested  In  the  estate.  Article  8300 
gives  any  person  aggrieved  by  a  decision  of  the 
connty  court  the  right  to  appeal  to  the  district 
court,  and  article  3307  provides  that  on  such  ap- 
peal the  cause  shall  be  tried  de  novo.  Held  that, 
where  an  application  for  the  probate  of  a  will  has 
been  made  by  •  person  not  interested  in  the  estate, 
sttd  the  contestants  have  appealed  from  a  decree 
of  the  county  court  admitting  the  will  to  probate, 
the  district  court  has  power  to  substitute  the  leg- 
atee as  the  applicant  for  the  probate  of  the  will. 

8.  Where  an  application  for  the  probate  of  a 


years  after  testator's  death, 
is  not  within  the  Inhibition  of  Rev.  St.  Tez.  art. 
1838,  which  provides  that  no  will  shall  be  probated 
after  the  lapse  of  four  years  from  testator's  death, 
unless  it  be  shown  that  tiie  applicant  was  not  in 
default  in  failing  to  present  the  will  within  the 
four  years. 

8.  A  bequest  to  the  "Board  of  Trustees  of  the 
Qeneral  Convention  of  the  TTnlversallsts  in  the 
United  States  of  America,  a  oorporaUon,  •  •  • 
their  successors  and  assigns, "  is  not  invalidated 
by  the  fact  that  the  corporation  bad  changed  its 
name  to  the"UnivergaUBt  General  Convention" 
before  the  execution  of  the  will. 

4.  On  application  for  the  probate  of  a  wUL 
where  two  of  the  three  subscribing  witnesses  could 
remember  neither  whether  testator  had  signed  the 
will  before  they  did,  nor  whether  he  had  acknowl- 
edged bis  signature  to  them,  secondary  evideiio* 
of  testator's  signature  is  inadmissible  so  long  as 
the  non-production  of  the  other  snbscribing  wiU 
ness  Lb  not  accounted  for. 

Commissioners'  decision.  Appeal  from 
district  court,  Galveston  county. 

Application  by  the  Universalist  Gonend 
Convention  for  the  probate  of  the  will  R.  T. 
fiilderbach,  to  which  application  J.  K.  Elnell 
and  H.  S.  Yan  Hist  object.  The  will  was 
admitted  to  probate,  and  Elnell  and  Yan 
Hist  appeal,  liev.  St.  Tex.  art.  1842,  pro- 
vides: "Applications  for  the  probate  of  a  will 
may  be  made  by  the  testamentary  executor, 
or  by  any  person  interested  in  the  estate  of 
testator."  Article  2200 provides:  "Any  per- 
son who  may  consider  himself  aggrieved  by 
any  decision,  order,  decree,  or  judgment  of 
the  county  court  shall  have  the  right  to  ap- 
peal therefrom  to  the  district  court."  Article 
2207  provides:  "All  causes  removed  by  ap- 
peal to  the  district  court  shall  be  tried  anew 
as  if  originally  brought  In  such  oourt.'?> 
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Wharton  Branch  and  Howard  FtiiUy,  for 
appellants.   '  Wheeler  it  Rhodes,  for  appellee. 

Cou,AnD,  J.  The  statute  provides  that 
where  an  application  for  the  probate  of  a 
written  will,  together  with  the  will  itself,  is 
filed  with  the  clerk,  he  shall  issue  citation  to 
all  parties  interested  in  the  estate,  which  ci- 
tation is  required  to  be  served  by  posting  at 
least  10  days  before  the  first  day  of  the  term 
of  the  court  to  which  such  citation  is  return- 
able. Uev.  St.  arts.  1836,  1837.  The  no- 
tices required  were  issued  and  posted  upon 
the  application  of  Sanford  Mason  to  probate 
the  will  of  K.  T.  Bilderbaclc,  and  before  any  ac- 
tion was  talten  appellants  Elnell  and  YanHist 
appeared,  objecting  to  the  probate  of  the  will, 
and  afterwanls  moved  the  conrt  to  dismiss 
the  application  because  Mason  was  not  named 
as  executor  in  the  will,  and  was  not  inter- 
ested in  the  estate.  On  the  following  May 
the  wUl  was  probated,  and  the  objectors  ap- 
pealed to  the  district  court,  where  tlie  appel- 
lee, the  "Universalist  Oeneral  Convention," 
was  allowed  to  come  in  and  prosecute  the 
proceeding  and  probate  the  will.  It  is  con- 
tended by  appellants  that  appellee  could  not 
intervene  in  the  district  court,  but  should 
have  begun  a  new  proceeding  in  the  county 
court.  In  the  view  we  have  of  the  case  it 
will  not  be  necessary  to  decide  whether  the 
facts  alleged  in  Mason's  petition  entitled  him 
to  probate  the  will  as  a  person  interested  In 
the  estate,  the  will  and  the  personal  efFects 
having  been  by  the  testator  confided  to  him 
with  instructions  to  have  the  will  carried 
out.  An  application  to  probate  the  will  was 
made,  and  the  will  was  filed  in  the  county 
court,  upon  which  notices  were  issued  and 
posted;  and  the  matter  so  put  before  the 
court  Wits  so  far  a  proceeding  tn  rem  as  to 
authorize  the  county  court  to  hear  the  cause 
upon  the  coming  in  of  the  real  party  Inler^ 
ested  in  the  estate  as  legatee  under  the  will; 
and,  inasmuch  as  the  case  was  properly  ap- 
pealed, that  is,  in  due  form  by  the  objectors, 
where  the  law  required  it  to  be  tried  de  noDo, 
the  district  court  had  the  power  to  dismiss 
Mason,  and  entertain  the  proceeding  at  the 
instance  of  the  legatee,  just  as  could  have 
been  done  in  the  county  court.  Id.  arts.  1842, 
2200,  2207.  In  tlie  case  of  Phelps  v.  Ashton, 
80  Tex.  847,  under  similar  provisions  of  the 
statute  cited  above,  where  opposition  may  be 
filed  to  the  application  by  any  person  intep- 
ested  in  the  estate,  the  question  now  under 
consideration  was  decided.  Justice  Smith, 
delivering  the  opinion  of  the  court,  said: 
"The  court  is  not  directed  to  grant  letters  to 
the  person  who  may  apply  for  the  probate  Of 
the  will.  It  will  hardly  be  contended  that 
Michael  Ashton  could  not  have  become  a 
party  plaintiff  or  applicant  in  the  cotmty 
court.  *  *  *  And  as  the  appeal  operated 
to  remove  the  whole  case  to  the  district  court 
for  trial  de  novo,  every  person  interested  in 
the  estate  had  a  right  to  be  made  a  party  to 
the  proceedings,  and  be  heard,  or  it  must  be 
admitted  that  the  case  does  not  stand  in  the 


district  court  as  it  did  in  the  county  court  to 
be  tried  de  novo,  that  is,  anew,  and  as  In  that 
court  it  would  only  be  revisory,  and  only  as 
between  those  who  might  join  formally  in 
the  appeal;  «  *  *  hence  we  must  con- 
clude that  tiiere  was  no  error  in  permitting 
Michael  Ashton  to  proceed  with  the  cause  in 
his  name,  or  in  the  extension  of  letters  to 
him  as  an  executor  of  the  will." 

It  is  claimed  by  appellants  that  the  appli- 
cation of  the  Universal ist  General  Conven- 
tion came  in  too  late,  more  than  four  years, 
after  the  death  of  Bilderback,  and  that  the 
statute  forbade  its  pro))ate  after  such  lapse  of 
time.  Four  years  and  nine  months  elapsed 
after  the  death  of  Bilderback  to  the  time  ap- 
pellee came  in  to  prosecute  the  proceeding  and 
probate  tlie  will.  Appellee  did  not  ask  for 
letters  of  administration  with  the  will  an- 
nexed, but  only  that  the  will  should  be  pro- 
bated. The  statute'  limits  the  time  in  which 
letters  testamentary  and  of  administration 
must  be  applied  for  to  four  years  after  the 
death  of  the  testator  or  decedent,  and  also 
declares  that  no  will  shall  be  probated  after  a 
lapse  of  four  years  from  the  death  of  the  tes- 
tator, unless  it  be  shown  by  proof  that  the 
party  applying  for  such  was  not  in  default  in 
failing  to  present  the  same  for  probate  with- 
in the  four  years.  Rev.  St.  arts.  1827,  1828. 
In  Ochoa  v.  Miller,  59  Tex.  462,  it  was  held 
that  where  the  will  was  not  under  control  of 
the  applicant,  nor  in  its  proper  place  of  de- 
posit, but  was  in  possession  of  the  opposite 
party,  it  might  be  admitted  to  probate  after 
the  expiration  of  four  years  from  tlie  testa- 
tor's death,  but  that  no  letters  could  issue. 
In  the  case  of  Ryan  v.  Railroad  Co.,  64  Tex. 
289,  the  testatrix  died  November  6,  1871. 
Application  to  probate  the  will  was  filed  July 
4, 1882.  The  order  probating  the  will  was 
on  23d  September,  1884.  As  an  excuse  for 
not  sooner  presenting  the  will  for  probate, 
the  application  alleged  that  the  contestants,  in 
1878,  instituted  suit  against  £.  M.  Daggett, 
as  heirs  of  the  testatrix;  that  E.  M.  Daggett 
offered  the  will  for  probate  in  1881,  (1871?) 
which  was  dismissed  by  a  compromise  witii 
contestants;  that  in  June,  1881,  contestants 
sued  applicant  for  partition  for  97  acres  of 
land,  (which  it  had  purcliased  of  E.  M.  Dag- 
gett in  1875,)  which  suit  was  still  pending; 
that  Daggett,  after  his  agreement  to  compro- 
mise with  contestants,  refused  to  prosecute 
his  application  to  probate  the  will,  though  re- 
quested to  do  so  by  applicant.  It  was  held 
that  the  will  was  properly  admitted  to  probate 
to  establish  a  link  In  applicant's  title,  but 
that  letters  could  not  issue.  In  this  case, 
while  it  was  pending  in  the  county  court, 
contestants  moved  the  court  to  dismiss  Ma- 
son's application  to  probate  the  will,  and  for 
letters  of  administration  with  the  will  an- 
nexed, because  he  was  not  named  as  execu- 
tor, and  had  no  interest  in  the  estate;  where- 
upon, in  April,  1883,  Mason  amended  his  ap- 
plication, declaring  that  it  was  made  by  him 

•Rev.  St.  Tex.  art.  183!^tized  byCjOOQlC 
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as  trustee  io  behalf  of  the  board  of  trustees  of 
the  General  Convention  of  the  Universalists 
of  the  United  States  of  America,  and  further 
alleging  that  the  original  corporate  name  had 
been  changed  by  act  of  the  legislature  of  the 
state  of  New  York  of  May  7,  1872,  to  the 
Universalists  General  Convention.  This 
amendment  was  filed  less  than  four  months 
after  the  death  of  Bilderback,  and  upon  this 
amendment  the  county  court  heard  the  proof, 
and  probated  the  will,  May  3, 1883,  reciting  as 
follows:  "This  day  came  on  to  be  heard  the 
application  of  Sanford  Mason,  as  trustee  in 
behalf  of  the  Board  of  Trustees  of  the  Gener- 
al Convention  of  Universalists  of  the  United 
States  of  America,  whose  corporate  name  is 
alleged  to  have  been  changed  •  •  *  to 
the  'Universalists  General  Convention.'  " 
No  letters  were  granted.  After  the  case  was 
appealed  to  the  district  court  the  cause  pro- 
ceeded under  the  style  and  form,  as  in 
the  county  court  until  October  10.  1887, 
when  the  appellee,  in  its  own  name  of  the 
"Universalist  General  Convention,"  ap- 
peared by  the  same  attorneys  that  had  all 
along  represented  Miison  in  the  probate  of 
the  will,  and  asked  that  it  be  admitted  to  pro- 
bate. Mason  testified  that  the  will  was  placed 
in  his  hands  before  the  testiitor's  death,  while 
be  was  about  to  die,  with  the  request  that  he 
have  it  carried  out;  that  Bilderback  told  him 
before  that  he  was  going  to  make  him  his 
trustee.  The  evidence  shows  that  Bilder- 
back turned  over  all  his  personal  effects  to 
him  when  he  was  near  his  death  and  believed 
he  was  about  to  die.  Whether  these  facts 
would  be  sufficient  to  authorize  the  probate 
of  the  will  upon  Mason's  application  we  do 
not  decide;  but  we  do  think  them  sufficient, 
under  the  law,  to  justify  the  appellee  in  the 
conclusion  that  there  was  a  good  application 
before  the  court  for  that  purpose,  of  which  it 
was  the  beneficiary.  There  was  an  applica- 
tion before  the  court  from  the  beginning  for 
its  benefit,  which  it  finally  took  up  and  prose- 
cuted in  its  own  name.  We  do  not  think 
that  appellee  was  in  default  in  presenting  the 
will  for  probate. 

We  are  not  called  on  to  construe  the  will 
in  all  its  provisions  in  a  proceeding  to  pro- 
bate. It  seems  to  be  clear  that  a  foreign  cor- 
poration can  take  a  bequest  by  a  will  in  New 
York,  and  for  this  purpose,  at  least,  the  will 
may  be  probated.  We  waive  the  other  ques- 
tions involved  as  to  the  power  to  take  by  de- 
vise, as  the  court  should  be  free  to  decide 
when  the  point  is  directly  in  issue.  See  2  Will- 
iams, Ex'rs,  1114,  foot  note;  In  re  Fox's 
Will,  52  N.  Y.  530;  Sherwood  v.  Society,  4 
Abb.  Dec.  231;  Chamberlain  v.  Chamberlain, 
43  N.  Y.  424;  and  White  v.  Howard,  46  N. 
Y.  144.  Wearenotadvisedasto whatthecon- 
dition  of  the  law  may  be  in  the  state  of  New 
York  as  of  controlling  effect  upon  this  will. 
We  deem  it  prudent  to  make  no  decision 
touching  the  right  of  a  foreign  corporation  to 
take  by  devise  until  the  matter  is  directly  in 
issue. 

The  bequest  was  to  the  "Board  of  Trustees 


of  the  (General  Convention  of  the  Universal- 
ists in  the  United  States  of  America,  a  cor- 
poration created  in  the  year  1866  under  tho 
laws  of  the  state  of  New  York,  their  succes- 
sors and  assigns,  for  the  corporate  purposes 
of  said  board  of  trustees."  The  charter  was 
granted  on  the  9th  of  March,  1866,  to  cer- 
tain-named pei-sons,  creating  them  a  bo<ly 
corporate  by  the  name  as  stated  in  the  will. 
By  amendment  of  the  act  in  1872  the  corpo- 
rate name  was  changed  to  that  of  the  'Uni- 
versalists General  Convention.'  We  think 
the  corporation  is  sufficiently  identified  in  the 
will  by  its  original  corporate  name  and  its 
successors.  The  fact  that  the  name  had  been 
changed  at  the  date  of  the  will  is  immaterial. 
The  will  was  in  favor  of  the  original  corpo- 
ration "and  its  successors,"  who  are  shown 
to  be  the  applicants.  Where  there  was  "a 
devise  to  a  society  for  the  spread  of  the  gos- 
pel, organized  and  known  by  the  name  given 
it  in  the  will  at  its  date,  and  prior  to  the 
death  of  the  testator  it  was  incorporated  un- 
der such  name,  the  devise  will  hold  good." 
1  Jarm.  Wills,  181,  note.  In  the  case  before 
us  there  was  no  change  in  the  organization, 
only  a  change  in  its  name  as  incorporated. 
The  will  was  in  favor  of  the  same  institu- 
tion, the  same  corporation,  and  is  not  invalid 
for  want  of  identification  of  a  legatee. 

The  charge  oC  the  court  wiis  the  law  of  the 
case,  and  needed  no  amendments,  as  pro- 
posed by  the  special  instructions  requested  by 
contestants,  which  were  in  the  main  not  the 
law  applicable  to  the  case.  Vance  v.  Upson. 
66  Tex.  478, 1 S.  W.  Rep.  179.  The  evidence 
of  the  sanity  and  testamentary  capacity  of 
deceased  was  ample,  and  sustained  the  ver- 
dict of  the  jury. 

There  were  three  subscribing  witnesses  to 
the  will,  two  of  whom  testified  on  the  trial  to 
such  facts  as  they  remembered,  but  they 
could  not  state  that  the  testator's  name  was 
signed  to  the  will  when  they  signed  it,  or 
that  he  acknowledged  to  them  that  he  had 
signed  it.  They  testified  to  facts  and  circum- 
stances which  might  be  deemed  sufficient 
proof  of  the  fact  that  he  had  signed  the  will; 
but  in  aid  of  this  proof,  over  objections  of 
contestants,  the  court  permitted  one  of  the 
subscribing  witnesses  to  state  that  he  be- 
lieved that  the  signature  of  the  testator  was 
genuine,  from  having  seen  him  write,  and 
the  testimony  of  the  attorney  who  drew  up 
the  will,  which  indicated,  by  the  circum- 
stances stated,  that  the  testator  had  signed  it 
in  form  as  required  by  law.  The  objection 
to  this  testimony  was  that  the  execution  of 
the  will  must  be  proved  by  the  subscribing 
witnesses,  one  of  whom,  Bernard,  had  been 
called,  and  who  was  in  the  city  when  the 
case  was  being  tried,  and  who  could  be  had 
in  court.  A  bill  of  exceptions  to  this  effect 
was  allowed  by  the  court.  The  meaning  of 
the  objections  was  that  the  testimony  was 
not  the  best  evidence.  The  assignment  of 
error  upon  this  ruling  of  the  court  is  well 
taken.  When  the  su&cribing  witnesses  fail 
to  remember  the  facts  necessary  to  probate  a 


Tex.) 


PORTER  V.  MILLER. 


555 


will,  are  dead,  beyond  the  jurisdiction  of  the 
court,  or  are  unwilling,  from  corrupt  mo- 
tives, to  make  the  proof,  any  other  legitimate 
evidence  may  be  heard;  and  it  has  been  de- 
cided that  a  will  may  be  probated  by  evidence 
opposed  to  that  of  the  subscribing  witnesses. 
Hopf  V.  Stete,  72  Tex.  281,  10  a  W.  Rep. 
589.  But  the  testimony  of  the  subscribing 
witnesses,  who  bad  been  called  upon  by  the 
testator  to  attest  the  due  execution  of  the 
will,  is  primary,  and  must  be  produced,  or  the 
absence  of  the  witnesses  accounted  for,  before 
other  indirect  testimony  can  be  offered. 
When  the  subscribing  witnesses  have  testi- 
fied, or  their  absence  properly  accounted  for, 
other  evidence  secondary  in  character  is  ad- 
missil)Ie.  We  do  not  intend  to  say  that  the 
evidence,  exclusive  of  that  objected  to,  was 
insufficient  to  probate  the  will,  but  merely 
that  it  was  improper  to  resort  to  secondary 
evidence  to  establish  the  fact  of  its  due  exe- 
cution as  long  as  there  was  primary  evidence 
of  the  fact  accessible  to  the  court,  there  be- 
ing no  cause  shown  for  its  non-production. 
Sample  v.  Irwin.  45  Tex.  567;  White  v.  Holli- 
day,  20  Tex.  679 ;  Rev.  St.  art.  1847 ;  1  Greenl. 
Ev.  §  518.  The  testimony  of  the  attorney 
who  drafted  the  will,  identifying  it  as  the 
one  drawn  by  him  at  the  testator's  request, 
and  showing  his  sanity,  was  admissible.  We 
deem  it  unnecessary  to  discuss  any  other  ques- 
tion raised  by  the  assignment  of  errors,  as 
they  will  not,  in  all  probability,  occur  upon 
another  trial.  Because  of  the  error  in  ad- 
mitting secondary  evidence  as  above  pointed 
out,  we  conclude  the  judgment  of  the  court 
below  should  be  reversed  and  the  cause  re- 
manded. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  reversed,  and  the  cause  re- 
manded. 


POBTEB  «.  MiLLEB  et  al. 
(Supreme  Court  of  Texas.    March  96, 1890.) 

BOTTITDABIES — EviDENOB — ADVERSB    POSSESSION. 

t.  In  trespass  to  try  title  it  appeared  that  the 
north-east  corner  of  plaintiff's  land  was  the  north- 
west comer  of  defendant's  land,  hut  no  natural  or 
artiflcial  object  was  called  for  by  the  fleld-notes. 
FlaintUTs  north-west  corner  and  defendant's 
sonth-west  cdrner  were  well  identified,  and,  fol- 
lowing conrse  and  distance  from  the  comers,  lo- 
cated the  boundary  line  as  claimed  by  plaintiff. 
Defendant's  land  was  surveyed  in  1838,  and  the 
line  located  where  he  claimed  it,  which  was  rec- 
ognized until  1860,  when  a  new  survey  was  made, 
and  the  line  established  about  817  feet  east  of  the 
line  as  first  located.  At  that  time,  commencing 
at  the  well-established  south  west  comer  of  de- 
fendant's land,  defendant's  west  line  could  be 
traced  by  marks  and  trees,  as  called  for  in  the 
field-notes,  to  about  three-fourths  of  a  mile  from 
tbepoint  where  the  divergence  begins.  Afterwards 
another  survey  was  made,  beginning  at  plaintiff's 
well-established  north-west  corner,  and  course  and 
distance  were  followed  for  the  north-east  corner, 
defendant's  north-west  corner,  and  the  line  was 
found  to  be  as  claimed  by  plaintiff.  Defendant 
surveyed  again  in  1887,  and  located  the  line  as 
claimed  by  him.  Held,  that  a  judgment  for  de- 
fendant was  without  evidence  to  support  it. 

2.  Defendant  testified  that  the  improvements 


made  by  one  S.,  under  whom  he  claimed,  were  near 
the  line  as  claimed  br  him ;  that  several  acres  hod 
been  inclosed  around  the  house;  and  that  he  and 
his  wife  had  held  the  land  by  inheritance  since 
1873,  but  that  there  never  was  a  fence  around  the 
land  until  just  before  suit  was  brought.  Other 
witnesses  testified  that  S.  occupied  a  small  tract  in 
the  upper  north-west  portion  of  defendant's  sur- 
vey from  1841  to  1864,  and  some  of  the  family  re- 
mained  until  1860.  Plaintiff  and  defendant  claimed 
under  different  grants.  Held,  that  defendant's 
possession  was  not  sufficiently  continuous,  open, 
and  hostile  to  sustain  the  defense  of  the  statute  ox 
limitations. 

Commissioners'  decision.  Appeal  from 
district  court,  Harris  county. 

B.  P.  Hamblen,  for  appellant.  W.  H. 
Crank,  for  appellees. 

Acker,  J.  George  L.  Porter  sued  in  the 
usual  form  of  trespass  to  try  title  to  three 
acres  of  land,  claimed  by  hiiu  ns  part  of  the 
Tierwester  survey,  in  the  city  of  Houston. 
Tiie  defendants  answered  by  pleas  of  not 
guilty,  the  three,  five,  and  ten  years'  stat- 
utes of  limitation,  and.  specially,  that  they, 
and  those  under  whom  they  claim,  have  held 
the  land  described  in  the  petition  for  more 
than  45  years,  under  estikblisbed  lines,  as 
part  of  the  Luke  Moore  league.  The  parties 
entered  into  the  following  agreement:  "That 
the  plaintiff  has  a  regular  chain  of  title  from 
the  sovereignty  of  the  soil  to  himself,  duly 
registered,  for  the  land  described  in  his  pe- 
tition; and  that  the  defendants  have  a  tegu- 
lar chain  of  title  from  the  sovereignty  of  the 
soil  to  themselves  to  the  land  in  the  Luke 
Moore  survey,  adjoining  the  plaintiff's  land, 
and  that  the  issue  in  this  case  shall  be  the 
true  boundary  line  between  the  Luke  Moore 
and  Tierwester  surveys,  dividing  their  lands; 
the  defendants  also  reserving  the  right  to 
plead  anyor  all  of  tlie  statutes  of  limitation." 
The  trial  without  a  jury  resulted  in  judgment 
for  defendants  on  the  question  of  boundary, 
atid  also  on  the  defenses  of  three,  five,  and 
ten  years'  limitation. 

Appellant's  flrst  contention  is  that  "the 
court  erred  in  adjudging  the  law  of  the  case 
to  be  with  defendants  on  the  evidence  ad- 
duced on  the  question  of  boundary."  It  ap- 
pears from  the  evidence  that  the  north-west 
corner  of  the  Moore  is  the  north-eitst  corner 
of  the  Tierwester;  but  no  natural  or  artificial 
object  is  called  for  at  this  corner  by  the  field- 
notes.  The  south-west  corner  of  the  Moore 
and  the  north-west  corner  of  the  Tierwester 
are  established,  well  defined,  and  certainly 
identified  on  the  ground.  Following  course 
and  distance  from  these  cornel's  locates  the 
boundary  line  between  the  surveys  wherethe 
plaintiff  claims  it  to  be.  In  1838  the  west 
half  of  the  Moore  survey  was  subdivided  by 
H.  Trott,  district  surveyor,  for  the  estate  of 
Stephen  F.  Austin,  into  tracts  of  from  88} 
acres  to  200  acres.  Trott  made  a  plat  of  the 
subdivisions,  which  was  recorded  in  Book  C 
of  the  Records  of  Harris  county.  The  north- 
west lot  or  subdivision,  designated  "No.  1," 
contained  88J  acres,  the  north  half  of  wliich 
became  the  property  of  A.  Seneschal,  the  tt^ 
ther  of  defendant  Mrs.  Miller,  who  inherited  in 
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1872  the  N.  W.  |,  or  11  and  a  fraction  acres 
of  the  44^  acres  ownpd  bj  her  father.  In 
1842  the  Seneschal  444-acre  tract  was  sur- 
veyed by  Bringhurst,  county  surveyor,  who 
made  a  map  or  plat  of  this  survey,  introduced 
in  evidence,  which  does  nut  show  whether  he 
recognized  and  adopted  the  line  run  by  Trott 
in  1838  as  the  boundary  line  between  the  two 
surveys  or  not.  Up  to  1860  the  line  run  by 
Trott  as  the  west  boundary  line  of  the  Moore 
was  generally  recognized  as  the  boundary 
line  between  the  surveys.  In  1860,  Gilles- 
pie, an  experienced  surveyor,  and  Powers, 
then  county  surveyor,  surveyed  the  Moore 
league,  and  discovered  that  the  line  run  by 
Trott  was  error,  and  the  conflict  has  been 
recognized  ever  since.  At  that  time  the  west 
line  of  the  Moore,  the  boundary  between  the 
two  surveys,  commmencing  at  the  well-es- 
tablished and  identiSed  south-west  comer, 
could  be  easily  traced  by  the  marks  on  the 
trees,  as  called  for  in  the  field-notes,  for  a 
mile  and  a  half  through  the  timber,  until  it 
struck  the  prairie,  about  three-quarters  of  a 
mile  from  the  land  in  controversy.  Some  of 
the  marks  along  this  line  remained  at  the 
time  of  the  trial.  This  line  is  about  347  feet 
east  of  the  lino  run  by  Trott.  Wood,  an  ex- 
perienced surveyor,  who  bad  followed  his 
calling  as  such  in  Harris  county  for  25  years, 
who  was  familiar  with  the  boundary  lines  of 
the  two  surveys,  and  knew  of  the  conflict  be- 
tween them  ever  since  he  had  been  in  Harris 
county,  assisted  by  Gillespie,  surve3'ed  the 
land  in  controversy;  and,  for  the  purpose  of 
determining  the  boundary  between  the  two 
surveys,  began  at  the  well  established  and 
IdentiHed  north-west  corner  of  the  Tierwest- 
er,  and  ran  course  and  distance  for  its  north- 
east corner,  the  north-west  corner  of  the 
Moore,  and  found  the  true  boundary  line  be- 
tween the  surveys  to  be  the  line  found  and 
Identified  by  Gillespie  and  Powers  in  1800, 
east  of  the  land  in  controversy.  The  defend- 
ant Miller  testiUed  that  he  had  always  under- 
stood that  the  line  run  by  Trott  was  the  true 
line  between  the  surveys;  that  in  March, 
1887,  Gillespie,  county  surveyor,  surveyed 
the  land  claimed  by  him.  and  had  followed 
and  adopted  the  lines  and  calls  of  the  Bring- 
hurst survey,  and  given  a  certificate  to  the 
effect  that  he  had  correctly  established  the 
corner  of  said  land  according  to  map  of  sub- 
divisions of  the  Moore  league,  recorded  in 
Book  C;  and  that  he  put  a  fence  on  the  west 
line  as  run  by  Gillespie  before  this  suit  was 
brought.  Gillespie  test! fied  that  he  had  made 
surveys  by  both  lines  since  1860,  as  parties 
desired;  that  Trott  and  Bringhurst  were  ear- 
ly surveyors  of  Harris  county,  and  recog- 
nized as  good  surveyors.  There  was  no  oth- 
er evidence  relating  to  the  question  of  bound- 
ary, nor  was  there  any  evidence  tending  to 
show  that  the  plaintiff.  Porter,  or  those  under 
whom  he  claims,  ever  agreed  to,  acquiesced 
in,  or  recognized  the  line  run  by  Trott  as  the 
boundary  line  between  the  two  surveys.  We 
think  it  too  clear  to  require  argument  that 
the  conclusion  of  the  court  on  the  question 


of  boundary  is  not  only  against  the  weight  of 
the  evidence,  but  is  without  evidence  to  sup- 
port it. 

It  is  also  contended  that  "the  court  erred 
In  adjudging,  from  the  evidence  adduced, 
the  law  to  be  with  defendants  on  the  questions 
of  three,  five,  and  ten  years'  limitation." 
The  land  in  controversy  commences  at  the 
north- west  corner  of  the  Moore,  and  extends 
down  the  dividing  line,  between  the  surveys, 
502  varas.  The  land  belonging  to  defendant 
Mrs.  Miller  commences  at  the  same  corner, 
and  extends  down  the  dividing  line  250  varas. 
The  Seneschal  44^  acres  commenced  at  same 
corner,  and  ran  down  the  dividing  line  1,000 
varas.  Defendant  Miller  testified  that  the 
improvements  occupied  by  Seneschal  and  his 
family  were  situated  on  the  lower  half  of  the 
44  acres,  near  the  west  line  of  the  survey 
made  by  Bringhurst;  that  Seneschal  and  he 
claimed  the  land  by  the  Bringhurst  survey; 
that  several  acres  had  been  inclosed  around 
the  Seneschal  house,  and  fruit-trees  and  parts 
of  the  fence  are  still  there;  that  he  and  his 
wife  had  held  the  land  by  inheritance  from  her 
father  since  1872;  that  there  never  was  a 
fence  or  other  improvement  on  the  upper 
half  of  the  Seneschal  44  acres,  or  on  or 
around  the  land  owned  by  his  wife;  that  there 
was  never  a  fence  around  the  land  in  contro- 
versy until  he  fenced  it,  just  before  this  suit 
was  brought.  Several  witnesses  testified 
that  Seneschal  moved  on  the  44  acres  in 
1841,  and  lived  there  with  bis  family  untU 
1854,  and  some  of  his  family  remained  on  it 
until  1860,  and  that  he  had  an  inclosure 
around  the  house,  and  cnltivated  a  part  of 
the  land.  There  was  no  other  evidence  up- 
on the  question  of  the  possession  of  defend- 
ants, or  of  those  under  whom  they  bold. 
Plaintiff  and  defendants  claim  under  differ- 
ent grants;  and,  to  sustain  the  defense  of 
limitation;  there  must  have  been  an  actual 
occupancy  of  the  land,  beyond  which  the 
possession  cannot  be  extended  by  construc- 
tion. Such  possession  must  be  not  only  act- 
ual, but  continued,  visible,  notorious,  dis- 
tinct, and  hostile.  Peyton  v.  Barton,  53 
Tex.  298;  Bunton  v.  Gatdwell,  Id.  408; 
Bracken  v.  Jones,  68  Tex.  184;  Blassingame 
V.  Davis,  68  Tex.  598,  5  S.  W.  Rep.  402.  Wo 
think  it  quite  dear  that  the  evidence  wholly 
fails  to  sustain  the  pleas  of  limitation. 

We  are  of  opinion  that  the  judgment  of 
the  court  below  should  be  reversed,  and 
judgment  rendered  here  for  appellant. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  reversed,  and  rendered  for  ap- 
pellant. 


CojiMiNOE  et  al.  «.  Stevbnsok. 
CSupreme  Court  of  Texas.    March  26,  ISM.) 

NinSAHOB— ESVIDBHOB— DaMAOES.  ^ 

1.  Defendant  erected  a  powder  magazine  be. 
tween  three  and  four  hundred  feet  from  plaintiff* 
residence,  in  which  thousands  of  pounds  of  powder 
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were  kept  stored,  and  which  wa»  left  uninclosed, 
aod  surrounded  t)y  a  growth  at  weeds  and  grass. 
PlaintlStestlfled  that  the  masazlne  was  a  oonstaDt 
source  of  alarm,  and  that  It  bad  caused  a  very 
great  depreciation  In  the  value  of  his  property,  and 
other  witnesses  corroborated  him  as  to  such  aepre- 
eiation.  Held,  that  the  evidence  was  snffloient  to 
show  that  the  mawnlne  was  a  nuisance. 

8.  The  eomplMnt  alleged  that  because  of  a  pow- ' 
derman^aeplaiottft's  property  had  been  rendered 
unsalable  at  any  price,  bat  did  not  say  that  he  had 
opportunity  to  sell  it  at  a  price  greater  than  he 
would  be  able  to  sell  It  for  after  the  nuisance  was 
abated,  and  there  was  no  evidence  to  support,  such 
an  allegation.  Held,  that  an  instruction  "  that  if  the 
magazine,  as  a  nuisance,  prevented  plaintiff  from 
selliog  bis  propeity,  or  any  part  of  It,  at  a  price 
greater  than  he  will  be  able  to  get  for  it  If  said 
magazine  is  abated  as  a  nuisance,  and  that  but  for 
said  magazine  plaintiff  would  have  made  such  sale, 
then  the  loss  in  value.  If  any,  so  sustained  by  plain- 
tiff, would  also  be  a  proper  element  of  damages  to 
be  considered  by  the  jury, "  la  error.  Such  dam- 
age, not  being  a  necessary  consequence  of  the 
naisance,  must  be  specially  alleged  and  proved. 

&  Where  action  is  brought  to  abate  a  nalsanoe 
and  recover  damages,  and  the  verdict  is  for  plain- 
tiff, the  damages  maybe  assessed  down  to  the  date 
of  the  trial. 

4.  AU  persons  who. aid  or  assist  In  creating 
and  maintaining  a  nulsanoe  are  liable  for  the  dam- 
ages. 

6.  An  Instruction  that  "a  nuisance  Is  anything 
that  works  hurt.  Inconvenience,  or  damage  to  an- 
other, either  in  his  person  or  property, "  is  not  er- 
roneous as  Ignoring  the  legal  Ingredient  of  a  "  vio- 
lation of  a  right, "  as  the  jury  would  doubtless  un- 
derstand that  to  authorize  a  verdict  for  damages 
thOT  must  believe  that  the  injury  was  Inflicted  in 
violation  of  plaintiff's  right. 

Commissioners'  decision.  Appeal  from 
cHstrict  court,  Harris  county. 

Qoldthfoaite  cD  Ewing  and  W.  IT.  Shaw, 
for  plaintiffs  in  error.  W,  H.  Crank  and  E. 
P.  Hamblen,  for  defendant  in  error. 

Acker.  J.  J.  L.  Stevenson  brought  this 
suit  against  Comminge  &,  Geisler,  and  after* 
wards,  by  supplemental  petition,  against  E. 
S.  Wood  &  Son,  and  the  Dupont  Powder 
Company,  to  restrain  by  injunction  the 
furtlier  maintenance  of  a  powder  magazine, 
as  a  private  nuisance,  and  to  recover  dam- 
ages for  the  past  maintenance  thereof.  The 
Dupont  Powder  Company,  the  owner  of  the 
magazine  and  the  land  on  which  it  was  situ- 
ated, answered  by  general  denial,  and  special 
plea  not  necessiiry  to  notice.  Comminge  & 
Geisler  answered  by  general  denial,  and, 
specially,  that  they  were  subagents  without 
any  discretion  or  directing  control  in  the 
premises.  E.  S.  Wood  &  Son  answered  by 
general  denial,  and,  specially,  that  they  acted 
in  the  premises  merely  as  agents  of  the  Du- 
pont Powder  Company.  The  trial  by  jury 
resulted  in  a  verdict  against  defendants  for 
8400,  and  declaring  the  magazine  a  nuisance; 
upon  which  judgment  was  rendered  for  the 
damages  found,  abating  the  nuisance,  and 
eajoining  and  restraining  defendants  from 
continuing  the  use  of  the  property  as  a 
magazine,  from  which  this  writ  of  error  is 
prosecuted. 

The  first  assignment  of  error  is:  "The  ver- 
dict is  clearly  wrong,  in  that  the  evidence 
wholly  fails  to  establish  that  ttie  magazine  in 
question  is  a  nuisance."  The  magazine  is  be- 


tween three  and  four  hundred  feet  from 
plaintiff's  residence,  on  tlie  prairie,  unin- 
closed,  and  surrounded  by  a  growth  of  weeds, 
grass,  and  other  vegetation  indigenous  to 
such  outlying  lands.  The  plaintiff  testified 
that  the  magazine  was  a  constant  source  of 
apprehension  and  alarm;  that  before  it  was 
placed  tiiere  he  bad  rented  his  property  for 
675  and  $100  per  month,  but  had  not  been 
able  to  rent  it  at  any  price  since;  that  to  en- 
able him  to  prosecute  this  suit  he  bad  been 
compelled  to  sell  an  acre  of  his  land  for  $180 
which  would  have  brought  $1,000  but  for  the 
magazine  being  there.  Other  witnesses  testi- 
fied to  the  depreciation  in  value  of  the  prop- 
erty, and  of  its  use,  because  of  the  proximity 
of  the  magazine.  It  appears  from  the  evi- 
dence that  thousands  of  pounds  of  powder 
are  kept  stored  in  it.  We  think  the  maga- 
zine and  its  contents  afforded  sufficient 
ground  for  plaintiff's  apprehension  and 
alarm,  and  that  it  satisfactorily  appears  from 
the  evidence  that  the  magazine  is  a  "thing 
that  worketh  hurt,  inconvenience,  and  dam- 
age" to  plaintiff  in  both  his  person  and  prop- 
erty, in  violation  of  his  right  to  enjoy  his 
property  free  from  such  hurt,  inconvenience, 
and  damage.  Bliodes  v.  Dunbar,  57  Pa.  St. 
290;  4  Wait,  Act.  &  Def.  731,  732,  749,  773. 
The  next  assignment  of  error  is:  "There 
is  error  in  the  court's  charge  wherein  it  in- 
structs the  jury  that,  if  the  magazine,  as  a 
nuisance,  prevented  plaintiff  from  selling  his 
property,  or  any  part  of  it,  at  a  price  greater 
than  he  will  be  able  to  get  for  it  if  said  mag- 
azine is  abated  as  a  nuisance,  and  that  but 
for  said  magazine  plaintiff  would  have  made 
such  sale,  then  the  loss  in  value,  if  any,  so 
sustained  by  plaintiff,  would  also  be  a  proper 
element  of  damages  to  be  considered  by  the 
jury."  It  is  said  in  Wood,  Nuis.  §  871,  that 
"all  damages  that  are  the  natural  and  neces- 
sary consequence  of  a  nuisance  may  be  re- 
covered under  a  general  allegation  of  dam- 
age; but  damages  that,  although  the  nat- 
ural, are  not  a  necessary,  consequence,  must 
be  specially  allege>l,  or  no  recovery  can  be 
had  therefor."  This  is  believed  to  be  an  es- 
tablished rule  applicable  to  all  actions  fur  the 
recovery  of  damages  resulting  from  the 
wrongful  act  of  another.  The  depreciation 
in  value  of  plaintiff's  property,  and  of  its 
use,  was  the  natural  and  necessary  conse- 
quence of  the  nuisance;  but  the  failure  of 
])laintiff  to  sell  his  property  at  a  price  greater 
than  he  will  be  able  to  sell  it  for  after  the 
nuisance  is  abated  is  not  a  natural  nora  nec- 
essary consequence  of  it.  We  incline  to  the 
opinion  that  such  damage  is  too  remote  and 
speculative;  but,  if  recovery  could  be  had 
therefor,  it  was  indispensable  that  it  should 
have  been  specially  alleged.  Bailway  Co.  v. 
Curry.  64  Tex,  87;  Furlong  v.  PoUeys,  80 
Me.  491;  Pinney  v.  Berry,  61  Mo.  359.  It  is 
alleged  that,  because  of  the  magazine,  plain- 
tiff's property  had  been  rendered  unsalable 
at  any  price,  and  its  value  destroyed,  but 
there  is  no  (diegation  that  he  had  opportu- 
nity to  sell  it  a  price  greater  than  he  will  be 
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able  to  sell  tt  for  after  the  nuisance  Is  abated; 
nor  was  there  any  evidence  adduced  tending 
to  sustain  such  allegation,  if  it  had  been 
made.  On  the  contrary,  the  plaintiff  testified 
that  he  had  not  offered  any  of  the  land  for 
sale,  nor  had  he  received  an  offer  for  any  of 
it,  since  the  magazines  were  erected  there, 
except  the  tract  he  sold  to  Weifis.  The  court 
should  give  in  charge  to  the  jury  the  law  ap- 
plicable to  the  case  made  by  the  pleadings 
and  the  evidence,  and  to  give  a  charge  not 
called  for  by  the  case  so  made  is  error.  Rail- 
way Go.  v.  Rider,  62  Tex.  270;  Markham 
V.  Carothers,  47  Tex.  22;  Andrews  v.  Smith- 
wick,  20  Tex.  Ill;  Austin  v.  Talk,  Id.  164. 
The  charge  here  complained  of  authorized 
the  jury  to  consider  as  an  element  of  damage 
matters  not  alleged,  and  upon  which  there 
was  no  evidence  tending  to  sustain,  and  we 
think  it  was  well  calculated  to  mislead  the 
the  jury.  Appellee  insists  that  if  the  charge 
complained  of  by  this  assignment  is  erro- 
neous, it  is  abstract  error,  and  the  verdict, 
being  correct  in  itself,  should  not  be  dis- 
turbed. This  proposition  is  doubtless  correct 
where  there  is  no  controversy  as  to  the  facts, 
and  the  verdict  is  in  accordance  with  the  evi- 
dence; but  In  a  case  like  this,  where  plain- 
tiff's damage  was  estimated  by  the  witnesses 
from  nothing  to  total  destruction  of  value, 
we  think  it  would  be  dflflcult  to  find  author- 
ity holding  such  error  immaterial. 

The  fourth  assignment  of  error  is:  "There 
is  error  in  the  court's  charge  wherein  it  in- 
structs the  jury:  '  And  if  plaintiff  has  sold 
a  part  of  said  property  at  a  price  much  less 
than  he  could  have  gotten  for  it  if  the  maga- 
zine had  not  been  near  his  property,  and  got 
the  best  price  he  could,  under  the  circum- 
stances, then  if  you  And  for  plaintiff,  you 
may  allow  as  a  part  of  the  damages  the  dif- 
ference between  the  price  obtained  and  what 
could  have  been  obtained  but  for  the  maga- 
zine, if  the  magazine  caused  the  deprecia- 
tion."* It  is  objected  that  the  petition  con- 
tains no  allegation  authorizing  this  charge, 
and  it  appears  to  us,  from  an  inspection  of 
the  reconl,  that  the  objection  is  well  taken. 
What  we  have  said  in  discussing  the  last  pre- 
ceding assignment  disposes  of  this. 

Under  the  fifth  assignment  of  error  it  is 
contended  that  the  court  erred  in  directing 
the  jury  to  assess  damages  up  to  the  time  of 
the  trial,  if  they  should  find  in  favor  of  plain- 
tiff, because  the  recovery  could  be  had  for 
such  damages  only  as  had  been  sustained 
prior  to  the  institution  of  the  suit.  The  au- 
thorities sustain  the  proposition  that  in  ac- 
tions to  recover  damages  resulting  from  a  per- 
manentor  continuing  nuisance,  and  the  dam- 
ages are  necessarily  continuous,  the  recovery 
can  be  had  for  such  damages  only  as  had  been 
sustained  prior  to  bringing  the  suit.  Wood, 
Nuis.  §§  »69,  870.  873;  Field,  Dam.  §§  748, 
749;  Pinneyv.Berry,61Mo.359.  But,  when 
the  action  is  brought  not  only  to  recover  dam- 
ages, but  to  abate  the  nuisance,  as  in  this 
case,  we  think  it  more  in  accord  with  the  long- 
established  policy  of  our  laws  to  prevent,  as 


far  as  possible,  a  multiplicity  of  suits,  to  hold 
that  the  recovery  may  be  had  for  all  damages 
sustained  down  to  the  trial,  rather  than  put 
the  plaintiff  to  another  action,  after  the  nui- 
sance has  been  abated,  to  recover  for  dam- 
ages sustained  between  the  institution  of  the 
suit  and  the  time  of  trial. 

It  is  contended  that  tlie  court  erred  in  in- 
structing tl'p  jury  to  the  effect  to  find  against 
Comminge  &  Geisler  and  £.  S.  Wood  &  Son, 
if  tliey,  or  either  of  them,  aided  or  assisted 
the  Dupont  Powder  Company  in  so  managing 
the  magazine  as  to  make  it  a  nuisance,  or 
against  the  one  so  aiding  or  assisting.  Itap. 
pears  from  the  evidence  that,  while  the  mag- 
azine was  built  for  the  powder  company  un- 
der the  Immediate  directions  of  Comminge  & 
Geisler,  it  was  built  in  pursuance  of  autlior- 
ity  from  Wood  &  Son,  else  why  should  Wood 
go  from  Galveston  to  Houston  for  the  pur- 
pose of  "receiving  it"  when  it  was  Bnished? 
Comminge  &  Geisler  seem  to  have  had  con- 
trol of  tlie  magazine  up  to  the  time  of  tiie 
trial.  We  think  all  parties  who  participated 
in  creating  and  maintaining  the  nuisance  are 
liable,  and  that  the  evidence  shows  such  co- 
operation amongst  the  defendants  as  made 
them  jointly  liable.    Wood,  Nuis.  §  875. 

The  remaining  assignment  of  error  is: 
"The  court  erred  in  instructing  the  jury  'that 
a  nuisance  is  anything  that  works  hurt,  in- 
convenience, or  damage  to  another,  either  in 
his  person  or  property.'"  It  is  insisted  that 
this  charge  is  erroneous  because  "it  ignores 
the  legal  ingredient  of  violation  of  a  right." 
We  believe  that  the  average  Texas  jury  would 
understand  from  this  charge  that  to  authorize 
a  verdict  for  damages  they  must  believe  that 
the  "hurt,  inconvenience,  or  damage"  was  in- 
flicted in  violation  of  the  right  of  the  injured 
party  to  be  protected  against  such  "hurt,  in- 
convenience, or  damage;"  but  if  we  are  not 
correct  in  this  view,  the  special  instruction 
given  at  request  of  defendants  supplied  the 
omission  complained  of  by  this  assignment. 

The  plaintiff's  property  having  sustained 
no  permanent  injury,  and  the  cause  of  the 
injury  being  subject  to  abatement,  in  view  of 
another  trial  we  deem  it  proper  to  say  that 
we  think  the  correct  measure  of  damages  is 
the  difference  between  the  value  of  the  rent, 
or  use  of  the  property  with  the  nuisance,  and 
without  it.  The  sale  of  the  land  to  Weiss 
was  neither  a  necessary  nor  a  natural  conse- 
quence of  the  nuisance,  and  plaintiff  is  not 
entitled  to  recover  anything  on  account  of 
that  transaction.  Fiehl,  Dam.  §  748;  Wood, 
Nuis.  §  866;  Francis  v.  Schoellkopf,  53  N. 
T.  152;  McKeon  v.  See,  4  Rob.  (N.  T.)  460; 
Pinney  v.  Berry,  61  Mo.  359;  Park  v.  Rail- 
road Co.,  43  Iowa,  636.  For  the  error  Indi- 
cated, we  are  of  opinion  that  the  judgment 
of  the  court  below  should  be  reversed,  and 
the  cause  remanded. 

Stayton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  reversed,  and  the.,Gause  re- 
manded? Digitized  by  >^OOgl 
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WmmioBELAND  et  aJ.  «.  Carson  et  dl. 
(Supreme  Cowrt  0/  Ttxm.    Marcb  25, 18S0.) 

KOBTGAOBS— DeBCBIPTIOK — STl.TUTa  ov  Frausb — 

Vekdo^lsd  VnrDKB. 

1.  Defendants  agreed  to  secure  their  Indebted' 
ness  to  plaintifla  and  H.  "on  about  006  acres  of 
land  of  the  B,  headright,  in  M.  county, "  plaintiffs 
to  be  secured  on  500  acres  of  said  land,  beginning 
at  the  west  boundary,  and  extending  east  sufS- 
ciently  far  to  embrace  BOO  acres.  Held,  in  a  suit 
to  establish  the  agreement  as  a  mortgage,  and  to 
foreclose  the  same,  that  this  description  was  sufQ- 
dent. 

2.  Although  the  descrlptioo  was  sufficient, 
there  was  no  error  in  admitting,  in  a  suit  to  en- 
force the  equitable  lien,  a  deed  of  908  acres  of  said 
headright  to  defendants. 

8.  As  the  description  in  the  agreement  was 
■ulBoieDt,  and  the  deed  properly  admitted,  It  was 
not  prejudicial  to  defendants  to  admit  parol  evi- 
dence of  the  Identity  of  the  land  described  in  the 
two  instruments. 

4.  Asthestatnteof  frauds  requires  some  mem- 
onuidain  of  a  contract  for  the  sale  of  land  to  be  in 
writing,  rigned  by  the  party  to  be  charged  there- 
with, parol  evidence  that  an  agreement  to  sell  land 
was  part  of  a  contract,  the  only  part  of  which  re- 
duced to  writing  was  an  agreement  to  sell  goods, 
is  properly  excluded. 

5.  There  being  no  evidence  of  •  valid  oontraot 
to  purchase  land,  evidence  of  a  tender  of  a  deed 
was  properly  excluded. 

S.  Evidence  that  a  party  offered  to  sell  land  to 
which  he  did  not  have  the  title  is  immaterial  to 
show  that  he  had  agreed  to  purchase  it. 

Commissioners'  decision.  Appeal  from 
district  court,  Harris  county. 

Hutcheaon,  Oarrington  A  Bean,  for  ap- 
pellees. 

AoEKB,  P.  J.  J.  M.  Westmoreland  &  Co. 
were  merchants,  and  were  indebted  to  appel- 
lees by  two  promissory  notes,  for  ttie  sum  of 
S859.8S  eacli.  They  were  also  Indebted  to 
Halfl  &  Newbouer,  and  on  the  14th  day  of 
November,  1887,  executed  this  instrument: 
"The  state  of  Texas,  county  of  Walker.  We 
hereby  sell  and  deliver  into  possession  of 
Carson,  Sewell  &  Co.  and  Halfl  &  Newbouer 
our  entire  stocic  of  goods,  wares,  and  mer- 
chandise, situated  in  the  store- house  now  oc- 
cupied by  as  in  the  town  of  Waverly,  Texas. 
The  goods  are  to  be  invoiced  as  soon  as  prac- 
ticable by  the  representatives  of  said  C.  S.  & 
Co.  and  HaifC  &  Newbouer,  and  all  unbroken 
and  undamaged  goods  are  to  be  Invoiced  at 
original  cost,  and  all  shelf-worn  and  damaged 
gomls  and  remnants  are  to  be  invoiced  at  the 
market  value,  to  be  agreed  upon  at  the  time 
the  inventory  is  being  taken;  and  the  aggre- 
gate amount  of  the  inventory  is  to  be  credit- 
ed on  our  indebtedness  due  said  C.  8.  &  Co. 
and  Halfl  &  N..  pro  rata.  And  the  balance 
due  to  them  we  agree  to  give  one  twelve- 
months note  for,  bearing  8  per  cent,  interest 
from  date  until  paid;  said  note  to  be  secured 
by  deed  of  trust  on  about  908  acres  of  land 
on  the  F.  K.  Henderson  headright,  in  Mont- 
gomery county,  Texas,  in  the  following  pro- 
portions: Carson,  Sewell  &  Co.  to  be  secured 
by  deed  of  trust  on  500  acres  of  said  land,  be- 
ginning at  the  west  boundary,  and  extending 
east  sufSciently  far  to  embrace  500  acres; 
and  Halff  &  Newbouer  to  be  secured  by  deed 
of  trust  on  balance  of  tract  now  remaining 


unsold,  which  we  estimate  to  be  about  408 
acres."  Appellants  did  not  execute  the  note 
for  the  balance  due  appellees,  nor  the  deed  of 
trust  to  secure  the  payment  of  that  balance, 
and  this  suit  was  brought  on  the  original 
notes  for  the  balance  unpaid,  after  crediting 
thereon  the  pro  rata  of  the  stock  of  goods  re- 
ceived from  defendants,  and  to  establish  the 
foregoing  instrument  as  a  mortgage,  and  to 
foreclose  it  on  the  500  acres  of  land.  The  in- 
strument was  attached  to  the  petition,  and 
made  part  of  it.  The  defendants  pleaded  spe- 
cially that  at  the  time  they  sold  and  delivered 
the  goods,  and  as  part  of  the  same  contract, 
they  also  sold  and  delivered  to  plaintiffs  the 
store-house  and  lot,  with  the  understanding 
and  agreement  that  plaintiffs  were  to  accept 
the  house  and  lot  at  what  they  actually  cost 
defendants,  and  credit  them  therewith  in  the 
same  way  the  goods  were  to  be  credited ;  that 
the  actual  cost  of  the  house  and  lot  was  ^18; 
that  the  sale  of  the  goods  and  store-house  and 
lot  was  an-  entire  contract,  and  that  they 
would  not  have  sold  the  goods  if  plaintiffs 
had  not  agreed  to  take  the  house  and  lot; 
that  the  entire  contract  was  not  reduced  to 
writing  at  the  time,  because  it  was  not  then 
known  what  the  house  and  lot  cost,  and  thi> 
description  of  the  lot  was  not  accessible;  that 
before  the  institution  of  this  suit  they  ten- 
dered to  plaintiffs  a  duly  executed  conveyance 
for  the  store-house  and  lot,  which  they  re- 
fused to  accept,  and  defendants  tendered  the 
deed  with  their  answer.  Plaintiffs  replied  to 
the  answer  by' general  denial,  specially  de- 
nied the  alleged  contract  to  take  the  house 
and  lot,  and  specially  pleaded  that,  if  such 
agreement  or  contract  was  made,  it  was  a 
parol  agreement  for  the  sale  of  land,  and  con- 
trary to  the  statute  of  frauds.  The  trial  with- 
out a  jury  resulted  in  Judgment  for  plaintiffs 
for  the  balance  due  on  the  notes,  and  fore- 
closing the  lien  claimed,  from  which  defend- 
ants prosecute  this  appeal. 

Fl^ntiffs  offered  in  evidence,  in  supportof 
their  claim  of  a  mortgage,  the  instrument  ex- 
ecuted by  defendants,  and  attached  to  the  pe- 
tition, to  which  defendants  objected,  on  the 
ground  "that  the  pretended  equitable  mort- 
gage claimed  by  plaintiffs  on  land  under  said 
contract  was  void  for  want  of  description  of 
the  land."  The  evidence  was  admitted,  and 
the  ruling  is  assigned  as  error.  We  think 
the  description  of  the  land  sufficient,  and  that 
the  court  did  not  err  in  so  holding.  Stein- 
beck v.  Stone,  53  Tex.  382;  Fulton  v.  Robin- 
son, 55  Tex.  404;  Watson  v.  Baker,  71  Tex. 
747,  9  S.  W.  Rep.  867;  Cattle  Co.  v.  Chls. 
holm,  71  Tex.  526,  9  S.  W.  Rep.  479. 

Plaintiffs  offered  in  evidence  a  certified 
copy  from  the  records  of  Montgomery  county 
of  a  deed  to  defendants  for  908  acres  of  the 
F.  K.  Henderson  survey,  and  offered  to  prove 
by  the  witness  Chew  that  it  was  a  copy  of 
the  only  deed  of  record  in  Montgomery  county 
conveying  to  defendants  any  part  of  that 
survey,  and  that  the  land  described  in  the 
copy  of  the  deed  was  the  same  land  described 
in  plaintiff's  petition;  to  which  defendants 
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objected,  on  the  grounds  that  the  copy  of  the 
deed  "was  wholly  irrelevant  to  the  issues  of 
this  case,  and  that  parol  evidence  cannot  be 
introduced  to  identify  land  referred  to  in 
written  contract  to  give  a  mortgage  there- 
on." The  objection  was  overrulaj,  and  ap- 
pellants contend  that  the  court  erred  in  the 
ruling. 

While  we  think  the  land  against  which  the 
mortgage  was  claimed  was  sufficiently  de- 
scribed in  the  instrument  itself  to  identify  it, 
we  think  the  copy  of  the  deed  was  not  wholly 
irrelevant,  and  was  admissible,  over  the  ob- 
jection urged  against  it,  for  the  purpose  of 
enabling  the  court  to  more  accurately  define 
the  boundaries  of  the  500  acres.  It  appears 
that  the  witness  Chew  represented  plaintiffs 
in  making  the  settlement  with  defendants, 
and  wrote  the  instrument  executed  by  them 
in  virtue  of  which  plaintiffs  claimed  the 
mortgage  lien,  and  was  doubtless  qualified  to 
speak  with  reference  to  the  identity  of  the 
land  from  conversations  had  with  .defendants. 
The  record  does  not  disclose  the  source  of  his 
information  as  to  the  land  described  in  the 
deed  being  the  same  as  that  mentioned  in  the 
instrument  sued  on,  beyond  wliat  appears 
from  the  deed  and  instrument  themselves; 
but,  having  determined  that  t\ie  description 
given  in  the  instrument  was  sufficient,  and 
that  the  copy  of  the  deed  was  properly  ad- 
mitted in  evidence,  the  parol  evidence  ob- 
jected to  was  simply  cumulative,  and  could 
not  have  operated  to  the  prejudice  of  defend- 
ants. 

The  defendants  offered  to  prove  by  the  wit- 
ness Westmoreland  a  parol  contract  of  sale 
of  the  house  and  lot,  to  which  plaintiffs  ob- 
jected, on  the  ground  that  a  contract  for  the 
sale  of  land  could  not  be  established  by  parol 
evidence.  The  objection  was  sustained,  and 
the  ruling  is  assigned  as  error.  The  statute 
of  frauds,  which  was  specially  pleaded  by 
plaintiffs  in  reply  to  defendants'  answer  set- 
ting up  the  parol  contract  of  sale  for  the 
house  and  lot,  requires  some  memorandum 
of  a  contract  for  the  sale  of  real  estate  to  be 
in  writing,  and  signed  by  the  party  to  be 
charged  therewith.  The  parol  contract  being 
invalid,  and  not  capable  of  being  enforced, 
the  court  did  not  err  in  excluding  evidence 
of  it.  Garner  v.  Stubblefield,  5  Tex.  552; 
Byan  v.  Wilson.  56  Tex.  86.  But  it  is  con- 
tended by  appellants -that  the  contract  for  the 
sale  of  the  house  and  lot  and  goods  was  one 
and  an  entire  contract,  part  only  of  which 
had  been  reduced  to  writing,  and  that  there- 
fore they  were  entitled  to  establish  the  un- 
written part  by  parol.  In  support  of  this 
contention,  appellants  rely  on  the  authority 
of  Thomas  v.  Hammond,  47  Tex.  42.  In 
that  case  the  court  recognized  the  exception 
to  the  general  rule  laid  down  by  Greenleaf  on 
Evidence,  vol.  1.  §  2H4a,  but  cited  with  ap- 
proval the  case  of  Miller  v.  Fichthorn,  31 
Fa.  St.  2(30,  where  the  exception  to  the  rule 
is  limited  in  its  application  to  matters  not  di- 
rectly forbidden  by  law  to  be  proved  by  parol. 

The  fourth  assignment  of  error  is:   "The 


court  erred  in  refusing  to  permit  defendaots 
to  show  by  the  witness  Westmoreland  that 
on  the  20th  day  of  December,  1887,  the  de- 
fendants tendered  the  plaintiffs,  and  sent  to 
to  them  at  Houston  by  nftil.  the  deed  to  said 
store-house  and  lot,  tendered  in  their  plead- 
ings, and  in  the  due  coarse  of  mail  received 
from  plaintiffs  said  deed  and  a  letter,  where- 
in plaintiffs  admitted  that  they  had  agreed  to 
buy  said  property,  as  shown  by  bill  of  excep- 
tion No.  2. "  The  tender  of  the  deed  did  not 
constitute  a  contract.  In  the  absence  of  a  con- 
tract by  which  the  plaintiffs  were  bound  to  ac- 
cept it,  the  tender  was  immaterial,  and  the  ex- 
clusion of  evidence  showing  the  tender  was 
not  error.  It  appears  from  the  bill  of  exception 
that  the  letter  to  which  the  excluded  evidence 
related  contained  an  express  denial  of  the  con- 
tract for  the  purchase  of  the  house  and  lot, 
pleaded  by  defendants,  but  contained  a  propo- 
sition to  take  them  at  a  much  less  considera- 
tion than  that  alleged  by  defendants.  We  are 
unable  to  comprehend  bow  this  evidence  could 
have  benefited  the  defendants.  It  did  not  tend 
in  any  degree  to  establish  the  contract  pleaded 
by  them,  or  to  prove  any  contract.  It  was 
simply  »  denial  of  the  contract  set  up  by  de- 
fendants, and  a  proposition  of  an  entirely 
different  contract.  We  think  the  court  did 
not  err  in  excluding  the  evidence. 

The  fifth  and  last  assignment  of  error  is: 
"The  court  erred  in  refusing  to  permit  de- 
fendants to  prove  by  deposition  of  S.  iirown 
that  at  the  time  he  purchased  of  plaintiffs  the 
goods  they  offered  to  sell  him  the  store-bouse 
and  lot."  The  testimony  of  the  witness 
IJruwn.  the  exclusion  of  which  is  complained 
of  by  this  assignment,  did  not  tend  to  sus- 
tain any  issue  in  the  case,  and  was  wholly 
immaterial.  Plaintiffs  may  have  offered  to 
sell  the  property  to  Brown  with  the  expecta- 
tion of  procuring  the  conveyance  from  de- 
fendants in  the  event  a  sale  to  Brown  was 
consummated.  We  do  not  think  such  offer 
tended  to  prove  the  existence  of  the  contract 
pleaded  by  defendant.  It  is  not  error  to  ex- 
clude immaterial  testimony.  Weare  of  opin- 
ion that  the  judgment  of  the  court  below 
should  be  affirmed. 

Stayton,  G.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 


Pbtruoio  v.  Sbardon  et  al. 
(Supreme  Court  of  2^exas.    Harch  86, 1800.) 
Partition — Dbcbbi. 
Where,  in  partition,  the  judgment  determin- 
ing the  rights  of  the  parties,  and  decre^g  that 
the  land  be  so  divided  "as  to  give  to  each  party  the 
land  upon  which  his  improTements  are  situated, " 
appears  to  have  been  rendered  on  a  trial  on  the  mer- 
its, the  court  cannot,  at  a  subsequent  term.  Inquire 
into  an  agreement  of  the  parties  relative  to  the  di- 
vision, but  must  have  the  division  made  according 
to  the  decree. 

Commissioners'  decision.    Error  from  dis- 
trict court,  Matagorda  county. 
Acti  0  n  by  Fran  k  Seardon  and  others  against 


Tex.) 


PETRUOIO  t>.  SEABDON. 


561 


Joseph  Petracio  for  a  partition.  The  division 
made  by  the  commissionerB  did  not  include 
in  the  land  set  oft  to  Petrucio  certain  land 
which  bad  been  iinppoved  by  him.  In  pro- 
ceedings for  another  division,  parol  evidence 
was  introduced  of  an  agreement  made  by  the 
pal  ties  Irafore  the  entering  of  the  decree  that 
the  division  should  be  made  as  it  was  made 
by  the  commissioners. 

Oeo.  W.dtF.  J.  Duff,  for  plaintilT  in  error. 
W.  a.  Brookt  and  Walter  L.  WUson,  for  de- 
fendants in  error. 

AcKEK,  P.  J.  Frank  Seardon  brought  suit 
against  Joseph  Petrucio  in  trespass  to  try 
title  to  two  particular  tracts  of  land, — one  of 
SOO  acres  and  the  other  of  15  acres, — parts  of 
the  north  one-third  of  the  north  one-third  of 
the  O.  W.  Dempsey  headright  league  survey, 
setting  out  the  boundaries  of  each  tract.  On 
the  same  day  D.  E.  0.  Bniman  and  W.  G. 
Braman  brought  snlt  against  Joseph  Petrucio 
in  trespass  to  try  title  to  a  particular  tract  of 
161  acres  of  land,  also  part  of  the  north  one- 
third  of  the  north  one-third  of  the  O.  W. 
Dempsey  headright  league  survey,  setting 
out  the  lioundaries  of  the  161  acres  sued  for. 
On  June  8,  1887,  the  defendant,  Petrucio, 
filed  a  motion  to  consolidate  the  two  salts, 
averring  that  he  and  the  plaintiffs  in  the  two 
suits  owned  the  north  one-third  of  the  Demp- 
sey league  in  undivided  interests;  that  all 
parties  desired  partition;  and  that  it  was 
necessary  to  consolidate  the  suits  in  order  to 
legally  effect  such  partition.  There  was  no 
objection  to  the  motion,  and  the  order  of  con- 
solidation was  entered,  reciting  that  the  par- 
ties to  both  suits  owned  undivided  interests 
instead  of  specific  parts  of  the  third  of  the 
league.  On  the  9th  day  of  June,  1887,  the 
defendant  filed  an  amended  answer  in  the 
consolidated  suit,  alleging  that  he  owned  an 
undivided  interest  of  1,848  acres,  and  that 
the  remaining  ondivided  interest  in  tlie  third 
of  the  leagne  was  owned  jointly  by  plaintiffs. 
On  the  same  day  judgment  was  rendered,  re- 
citing that  all  parties  appeared  and  an- 
nounced ready  for  trial.  No  Jury  was  de- 
manded, "and  the  court,  having  heard  the 
evidence  and  argument  of  counsel,  and  being 
duly  advised,  is  of  the  opinion  that  the  1,428 
acres  of  land  is  owned  by  the  plaintiffs  and 
defendant  in  the  following  proportions:  D.  E. 
£.  Braman  and  W.  C.  Braman  own  together 
an  undivided  interest  therein  of  42  acres; 
Frank  Seardon  owns  an  undivided  interest  of 
815  acres;  and  the  defendant,  Joseph  Petru- 
cio, owns  an  ondivided  interest  of  1,071 
acres;"  that  the  interest  of  the  parties  be 
fixed  and  established  accordingly,  and  that 
partition  be  made,  appointing  commissioners 
who  were  "instructed  to  so  divide  the  land  as 
to  give  to  each  party  the  land  upon  which  his 
improvements  are  situated."  On  the  6th  day 
of  December,  1887,  the  commissioners  filed 
their  report  of  partition,  showing  that  they 
had  set  apart  to  Frank  Seardon  315  acres  on 
the  north  side  of  the  survey,  extending  from 
east  to  west  the  length  of  the  lea^jue  survey; 
T.lSaw.no.  10—36 


that  they  had  set  apart  to  the  Bramans  56 
acres  just  south  of  and  adjoining  the  Seardon 
tract,  34  varas  wide,  and  extending  9,366 
varas  east  and  west,  the  length  of  the  league 
survey;  that  they  had  set  apart  to  defendant, 
Petrucio,  22  acres  just  south  of  and  adjoining 
the  north  Iwnndary  line  of  the  league  survey, 
making  a  notch  in  tiie  north  side  of  the  Sear- 
don tract  120  varas  north  and  south,  and 
1,040  varas  east  and  west,  and  also  to  defend- 
ant, Petrucio,  1,092  acres  south  of  and  ad- 
joining the  56  acres  set  apart  to  the  Bramans. 

The  report  of  the  commissioners  was  ap- 
proved and  confirmed  the  day  after  it  was 
filed,  but  the  decree  of  confirmation  was  set 
aside,  on  motion  of  defendant,  during  the 
term  at  which  it  was  entered,  and  the  report 
rejected.  On  the  4th  day  of  December,  1888, 
the  defendant  filed  a  motion,  asking  that 
other  commissioners  be  appointed  to  make 
the  partition  in  accordance  witli  the  judg- 
ment entered  at  the  June  term,  1887.  On 
the  7th  day  of  December,  1888,  plaintiffs  filed 
a  motion,  alleging  that  they  and  defendant 
did  not  in  fact  own  undivided  interests  in  the 
land,  but  that  each  owned  certain  interests  in 
severalty,  as  set  forth  in  their  original  peti- 
tions; that  the  judgment  rendered  at  the 
June  term,  1887,  establishing  their  interests 
as  undivided,  and  directing  partition,  as  well 
as  the  partition  made  and  reported  by  the 
commissioners,  was  in  accordance  with  a 
compromise  agreement  entered  into  between 
them  and  defendant's  attorney,  of  which  de- 
fendant was  fully  advised.  Prayer  that  de- 
fendant's motion  to  reappoint  commission- 
ers be  not  granted ;  that  proof  be  heard ;  that 
the  action  liad  on  the  report  of  the  commis- 
sioners heretofore  appointed  be  revoked:  and 
that  said  report  be  in  all  things  confirmed; 
but,  in  the  event  that  said  report  be  not  ap- 
proved, then  tliat  all  proceedings  had  by  vir- 
tue of  said  compromise  be  set  aside,  and 
especially  that  the  judgment  rendered  at  the 
J  une  term,  1887,  be  set  aside,  and  their  suits 
reinstated.  On  tlie  7th  day  of  December, 
1888.  defendant  filed  exceptions  to  plaintiff's 
motion  upon  tiie  grounds  that  it  was  not  al- 
leged that  defendant's  counsel  had  authority 
to  make  the  compromise;  that  the  compro- 
mise agreement  is  not  averred  to  have  been  in 
writing;  and  because  the  judgment  of  June 
9. 1887,  is  a  final  judgment,  fixing  the  rights 
of  the  parties,  and  the  court  has  no  jurisdic- 
tion to  set  said  judgment  aside  at  a  subse- 
quent term.  On  the  8th  day  of  December, 
1888,  the  defendant's  motion  to  reappoint 
commissioners  to  make  the  partition  was 
overruled,  and  on  the  same  day  the  court 
rendered  judgment,  reciting  tiiat  "this  cause 
was  called  for  trial,  and  the  parties  all  ap- 
{)eared  by  their  attorneys  and  announced 
ready  for  trial,  a  jury  being  waived;  and  the 
court,  having  heard  the  evidence  and  argu- 
ment of  counsel,  approves  and  confirms  the 
report  of  the  commissioners  of  partition;" 
from  which  the  writ  of  error  is  prosecuted. 

It  seems  too  clear  to  justify  discussion  of 
the  various  assignments  that  the  judgment 
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is  erroneous,  and  must  be  reversed.  The 
judgment  of  June  9,  1887,  adjudicating  the 
rights  of  the  parties  and  directing  partition, 
appears  to  liave  been  rendered  on  a  trial  upon 
the  merits,  and,  being  a  final  judgment,  is 
conclusive  of  the  questions  determined  bj  it. 
The  court  had  no  power  to  inquire  at  a  sub- 
sequent term  as  to  how  it  was  rendered, 
whether  by  agreement  or  upon  a  trial.  There 
was  nothing  in  it  indicating  that  it  was  a 
consent  decree,  and  parol  evidence  was  not 
admissible  to  show  that  it  was  such,  and  not 
in  fact  what  it  purported  to  be, — a  decree 
rendered  on  a  trial  upon  the  merits.  The 
decree  of  partition  being  in  full  force,  noth- 
ing remained  for  the  court  to  do  but  to  give 
it  effect  by  having  the  partition  made  in  con- 
formity with  the  directions  given  in  the  de- 
cree. We  are  of  opinion  that  the  judgment 
of  the  court  below  should  be  reversed,  and 
the  cause  remanded. 

Statton,  C.  J.  Beport  of  commission  of 
.I4>pea]a  examined,  tlieir  opinion  adopted,  and 
the  judgment  reversed,  and  the  cause  re- 
manded. 


Oalybston.  H.  &  S.  A..  Bt.  Ck).  v.  Smith. 

(Suprema  Cowrt  of  Texa$,    Maroh  9S,  18B0.) 

Nboliobnob  ov  Fullow-Sbbvaht. 

1.  A  road-master  in  charge  of  a  working  train 
and  a  working  party,  with  power  to  employ  and 
dlBcharee  the  men,  is  a  fellow-servant  of  aseotlon 
hand  riding  thereon  under  his  direction,  but  not 
employed  under  the  immediate  eye  of  the  road- 
master,  and  the  latter  cannot  recover  for  an  Injury 
reoeivM  in  a  colUaion  caused  by  the  road-master's 
negligence. 

9.  Where,  under  such  circumstances,  the  ool- 
Usioa  occurred  with  a  special  freight  train  which 
had  orders  to  look  out  for  the  working  train,  but 
the  latter,  although  it  was  all  the  previous  night 
at  a  telegraph  station,  had  no  such  orders  in  re- 
gard to  the  former,  the  neglect  of  the  superintend- 
ent to  give  such  orders  rendered  the  company  lia- 
ble. 

Appeal  from  district  court,  Colorado 
oountj. 

On  November  SO,  1886,  the  plaintiff, 
Michael  Smith,  was  in  the  employ  of  the  de- 
fendant railway  company  as  a  section  hand. 
Early  in  the  morning  of  that  day,  be,  with 
ottier  seotion  hands,  was  carried,  in  a  ca- 
boose attached  to  an  engine  belonging  to  de- 
fendant, from  Smith's  Junction,  In  Colorado 
county,  to  Alleyton,  in  the  same  county. 
When  they  reached  Alleyton  the  train  ran  on 
past  the  station  eastward  in  order  to  back  in 
upon  a  switch  and  get  some  flat  cars  lying 
thereto  haul  sand  upon.  But  as  they  were 
backing  in,  or  about  to  back  in,  the  engine 
and  caboose  were  run  Into  by  a  special  freight 
train  coming  from  the  east,  whereby  the 
plaintiff,  t)eing  still  in  the  cal>oose,  sustained 
the  injuries  complained  of.  The  accident 
occurred  about  7  o'clock  in  the  morning,  when 
it  was  very  foggy.  At  Smith's  Junction  the 
defendant's  road-master,  John  Kennedy,  had 
also  got  on  the  train.  He  was  in  charge  of 
the  working  party,  and  had  authority  to  em- 
ploy and  discharge  men  engaged  in  the  class 


of  work  the  plaintiff  was  then  employed  in. 
There  was  a  conflict  of  evidenceas  to  whether 
the  road-master  bad  authority  over  the  work- 
ing train  further  than  to  direct  the  conductor 
and  engineer  wliere  the  party  was  to  go,  and 
what  work  was  to  be  done.  The  plaintiff 
testified  that  said  road-master  had  entire 
charge  of  all  the  movements  of  the  train,  and 
was  responsible  for  its  management.  It  was 
shown,  however,  that  trains  generally  get 
the  orders  for  tjieir  movements  from  the 
operators  at  telegraph  stations;  that  said 
orders  come  from  the  superintendent  of  the 
company,  through  the  train  dispatcher,  and 
would  be  delivered  to  the  conductor  and  en- 
gineer. The  orders  under  which  the  train 
was  moving  when  the  accident  occurred  were 
received  by  the  conductor  at  the  tetegrapli 
station  the  night  iiefote,  and  were  as  follows: 
"  Work  to-morrow,  Nov.  30th,  between  Co- 
lumbus and  Eagle  Lake,  avoiding  regular 
trains,  protecting  against  specials  both 
wa3rs."  The  verdict  was  for  the  plaintiff. 
Defendant  appeals.  Additional  facts  are 
stated  in  the  opinion. 

Bloum  <t  Dunn,  for  appellant.  Ddany, 
Kennon  <£■  Harrison,  for  appellee. 

OOLLASD,  J.  The  court  instructed  the 
jury  as  follows:  "(10)  If  you  find  from 
the  evidence  that  plaintiff  was  injured  as 
hereinbefore  stated,  and  that  such  injuries 
resnlted  from  the  negligence  of  defendant's 
road-master,  and  that  said  road-master  had 
full  control  over  the  movements  of  the  train 
on  which  plaintiff  was  at  the  time  of  oollision, 
(if  any  occurred,)  and  did  actually  direct  and 
control  the  movements  of  said  train,  and 
that  he  had  general  power  to  employ  and  dis- 
charge men  in  defendant's  employ,  working 
in  the  same  capacity  in  which  plaintiff  was 
then  working, — in  that  case  the  negligence 
of  the  road-master  would  be  deemed  the  neg- 
ligence (rf  defendant."  On  the  same  subject 
the  defendant  requested  the  following  special 
instmctions:  "No.  2.  Yoa  are  charged  that 
the  plaintiff,  being  one  of  the  employes  of 
defendant,  cannot  recover  for  any  injury  he 
may  have  sustained  while  in  its  service,  on 
account  of  the  negligence  of  another  em- 
ploye, no  matter  in  what  grade  he  may  have 
been;  and  the  fact  that  such  co-employe  was 
In  a  different  grade  of  defendant's  employ- 
ment from  the  plaintiff  will  not  affect  this 
rule,  and  you  will  Bnd  for  defendant.  No.  3. 
The  plaintiff,  by  the  allegations  of  his  peti- 
tion, l)elng  an  employe  of  defendant,  entered 
its  service  upon  the  implied  underatanding 
that  he  would  assume  all  the  risks  ordinarily 
Incident  to  such  employment,  among  which 
were  the  risks  of  injuries  resulting  from  the 
negligence  of  a  fellow-employe.  Wherefore, 
if  you  believe  from  the  evidence  that  plaintiff 
was  injured,  that  such  injury  resulted  from 
the  negligence  of  either  the  road-master, 
John  Kennedy,  or  the  conductor  in  charge 
of  the  train  on  which  plaintiff  was  at  the 
time  of  the  injury,  then  be  cannot  recover, 
and  you  will  Qnd  for  tlie  defendant."    Ap- 
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pellant  assigns  the  following  error:  The 
court  below  erred  in  refusing  to  instruct  the 
jury,  as  asked  by  the  defendant  in  its  charges 
No.  2andNo.  3,  andin  giving  in  lieu  of  them 
the  tenth  paragraph  of  the  charge  asked  for 
by  the  plaintiff,  wherein  the  jury  were  told 
that  the  road-master's  negligence  would  be 
the  negligence  of  defendant,  for  the  reason 
that  by  the  undisputed  evidence  in  the  case 
the  road-master  was  only  the  fellow-servant 
of  the  plaintifl:  and  if,  by  the  negligence  of 
the  former  the  latter  was  injured,  there  would 
be  no  liability  on  the  part  of  the  defendant 
for  ancb  injury.  As  to  the  road-master's 
authority  over  a  work  train  and  ita  opera- 
tives we  make  the  following  extract  from 
plaintiff's  testimony:  "All  the  personal 
knowledge  I  have  of  the  amount  of  authority 
that  Mr.  Kennedy  has  is  that  he  is  road- 
master.  If  an  engineer  don't  suit  him  he 
can  send  him  off  and  get  another,  that  is,  an 
engineer  that  is  working  for  him.  Every 
train  that  I  have  seen  in  that  business  the 
road-master,  as  Ic^g  as  he  stays  with  it,  has 
charge  of  it.  As  long  as  the  road-master 
has  charge  of  that  kind  of  a  train  he  has  the 
right  to  discharge  the  engineer,  or  at  least  to 
send  him  oft  and  get  another.  The  road- 
master  would  put  the  conductor  off,  too,  if 
he  d  id  not  suit.  I  know  that  to  be  so.  I  know 
that  he  uan  send  the  conductor  away  out  of 
his  employ  and  get  another  if  he  don't  suit. 
He  can  discharge  the  conductor  pr  engineer 
out  of  bis  employ,  but  I  could  not  say  he 
could  discharge  them  out  of  the  company's 
service.  The  road-master  has  this  auUiority 
only  when  the  train  is  with  him." 

It  is  needless  to  say  that  this  evidence  is 
in  conflict  with  that  adduced  by  defendant. 
Tbe  question  presented  by  the  assignment  of 
error  is,  was  tbe  road-master  a  fellow-servant 
of  plaintifl,  and  did  the  charge  of  the  court 
give  the  Jury  tbe  proper  criterion  to  determine 
the  question  ?  There  is  diflSculty  in  answer- 
ing these  questions  because  of  the  contrariety 
of  opinions  upon  the  subject.  It  cannot  be 
decided  by  the  mere  grade  of  the  company's 
agent  charged  with  the  negligence,  as  almost 
all  grades  and  ranks  in  railway  service  have 
been  considered  and  decided  differently  by 
different  courts.  See  2  Thomp.  Neg.  1028- 
1038;  Fatt.  By.  Ace.  I^w,  §§  824,  325.  This 
variety  of  decisions  grows  out  of  the  differ- 
ence in  the  application  of  tbe  principle,  which 
is  claimed  to  be  the  test  of  ft-liow -servant. 
Mr.  Thompson,  as  a  result  of  his  investigation 
of  the  authorities,  formulates  a  general  rule 
as  follows:  "All  who  serve  under  the  same 
master,  work  under  the  same  control,  derive 
aathority  and  compensation  from  the  same 
common  source,  are  engaged  in  the  same  gen- 
eral business,  though  in  different  grades  or 
departments  of  it,  are  fellow-servants  who 
take  the  risks  of  each  other's  negligence." 
2  Xhomp.  Neg.  p.  1026,  §  31.  The  same 
role,  with  some  modifications,  is  given  by 
other  authors.  3  Wood,  By.  Law,  §  388. 
As  applicable. to  railroad  servants  a  text-writ- 
er furnishes  the  following  rule:  "It  therefore 


may  be  laid  down  as  the  result  of  tbe  authori- 
ties that  the  common  object  of  railway  serv- 
ice, being  that  of  fitting  the  line  for  traffic, 
and  of  carrying  on  the  traGBc,  all  servants 
who  are  working  for  the  accomplishment  of 
that  common  object  are  fellow-servants  with- 
in tbe  rule."  Fatt.  By.  Ace.  Law,  §  323. 
The  application  of  the  rule  in  anything  like 
a  strict  sense  would  make  all  employes  and 
agents  of  a  railway  fellow-servants,  however 
distinct  their  employment,  rank,  authority, 
or  relation  to  the  company.  So  nearly  all 
the  relations  of  employee  have  been  decided 
to  create,  and  not  to  create  them  fellow-serv- 
ants. It  has  l)een  decided  in  this  state  that 
the  negligence  of  tbe  conductor  having  con- 
trol of  the  train  and  its  operatives  is  not 
chargeable  to  tbe  company,  because  he  is  a 
fellowHservaut  of  the  subordinate  optatives. 
Superiority  of  rank  and  authority  in  the  serv- 
ice is  no  test.  Bobinson  v.  Bailway  Co.,  46 
Tex.  550.  We  cannot  review  the  authorities 
holding  contrary  views  concerning  the  same 
relations  of  superiors  and  subordinates.  It 
is  sufficient  to  say  that  they  cannot  be  recon- 
ciled upon  the  rules  announced  and  quoted 
above.  The  supreme  court  of  the  United 
States  were  divided  as  to  whether  the  com- 
pany was  liable  for  the  negligence  of  the  con- 
ductor of  a  train,  causing  injury  to  an  engine 
driver  by  a  collision,  a  bare  majority  of  the 
court  affirming  a  judgment  in  favor  of  the 
injured  party.  Bailway  Co.  v.  Boss,  112  U. 
S.  377,  5  Sup.  Ct.  Bep.  184.  In  treating  the 
subject  of  vice-principals  Mr.Patterson  speaks 
of  the  test  adopted  in  some  cases,  holding 
that  if  the  company  grant  to  a  servant  the 
power  of  appointing  and  discharging  subor- 
dinate servants,  the  servant  invested  with 
such  power  is  a  vice-principal,  but  he  says: 
"A  more  logical  test  is  to  be  found  in  the 
grant  to  a  servant  of  that  discretionary  and 
supervisory  power  in  the  administration  of 
a  railway  which  is  necessarily  exercised  by 
the  controlling  authority  of  the  railway,  or  by 
some  agent  to  whom  it  has  been  specially  del- 
egated." Fatt.  By.  Aco.  Law,  p.  322.  Again 
he  says:  "The  general  rule  in  the  United 
States  is  that  which  is  slated  by  Ali.bn,  J., 
in  Malone  v.  Hathaway,  64  N.  Y.  5>  in  these 
terms:  '  When  tbe  servant  by  whose  acts  of 
negligence  or  want  of  skill  other  servants  of 
the  common  employer  have  received  injury 
is  the  alter  ego  of  the  master  to  whom  tbe 
employer  has  left  everything,  reserving  to 
himself  no  discretion,  then  tbe  middleman's 
negligence  is  the  negligence  of  the  employ- 
er.' "  Id.  pp.  321.  322.  The  principles  in 
the  above  extracts  approximate  the  rule  as 
applied  in  this  state.  In  Wall  v.  Bailway 
Ck>.,  4  Tex.  Law  Bev.  36,  tbe  commission  of 
appeals  say:  "Tbe  general  test  applied  is  as 
to  whether  such  employe  has  the  power  to 
employ  and  discharge  the  servants  whaare 
subject  to  his  control  and  direction.  An 
agent,  having  such  authority,  has  been  gen- 
erally considered,  as  far  as  the  servants  under 
his  control  are  concerned,  as  in  legal  effect 
occupying  tbe  position  of  tbe  master,  yo  [^ 


5G4 


SOUTHWESTERN  BEPOETEB,  Vol.  18. 


(Tex. 


Justice  Gaines,  in  oomnientlnfir  on  this 
rule  in  Railway  Co.  v.  Fanner,  73  Tex.  88, 
H  8.  W.  Rep.  156,  says:  "To  a  limited  extent 
the  rule  so  laid  down  is  correct.  Wlien  the 
duty  which  the  agent  is  required  to  perform 
is  a  direct  obligation,  whicli  the  master  owes 
to  all  his  servants,  the  doctrine  is  applica- 
ble. "  The  opinion  then  proceeds  to  illustrate 
the  point,  showing  that  the  company  is  re- 
quired to  select  competent  servants,  to  fur- 
nish safe  tracks  and  machinery,  and  that  it 
owes  this  duty  to  all  its  servants,  so  that  if 
it  should  delegate  such  matters  to  an  employe 
of  any  grade,  and  the  employe  is  negligent 
in  the  performance  of  the  duty,  the  company 
would  be  responsible  if  injury  resulted  to  an- 
other servant  from  such  neglect,  or  want  of 
care.  So  we  see  the  liability  of  the  company 
is  made  to  depend  upon  the  servant's  failure 
to  exercise  proper  care  in  the  discharge  of 
such  duties  as  the  company  owes  to  all  its 
servants.  This  rule,  as  well  as  others,  Is 
ably  discussed  by  George  W.  Early,  of  the 
Chicago  bar,  in  quite  a  lengthy  article  found 
in  a  note  to  the  case  of  Kirk  v.  Railroad  Co., 
25  Amer.  &  £ng.  R.  Gas.  518,  and  the  con- 
clusion obtained  after  exhaustive  research 
that  this  is  the  just  rule.  He  says:  "The 
just  rule  is  to  hold  the  master  liable  for  neg- 
ligence in  the  performance  of  the  duties  he 
has  impliedly  contracted  to  perform  towards 
his  servant,  no  matter  whether  he  attempts 
to  perform  them  in  person  or  by  another. 
The  true  test,  then,  to  determine  when  the 
rule  being  considered  applies  is  to  be  found 
in  the  character  of  the  act  performed  which 
causes  the  injury,  and  not  in  the  rank,  grade, 
or  department  of  service  of  the  person  per- 
forming it.  If  it  be  a  neglect  of  one  of  the 
duties  the  master  has  impliedly  contracted  to 
perform,  the  master  is  liable,  no  matter  what 
be  the  rank  or  grade  of  the  person  he  has  des- 
ignated to  perform  it,  because  that  person  is 
an  agent,  and  not  a  servant;  but  in  all  other 
cases  he  is  not  liable  because  of  the  applica- 
tion of  the  rule  as  to  fellow-servants. "  Our 
supreme  court  has  adopted  this  rule  in  the 
last  case  upon  the  subject,  a  rule  which  has 
the  merit  of  being  certain  and  easily  under- 
stood. In  its  application  it  will  only  be  nec- 
essary to  ascertain  if  the  injury  complained 
of  was  the  result  of  the  negligent  omission 
of  a  duty,  or  the  negligent  performance  of  a 
duty  required  by  law  of  the  master  to  all  his 
servants.  Of  course,  where  the  master  is 
himself  guilty  of  negligence,  or  where  the 
corporate  otflcers  of  a  chartered  company  com- 
mit or  omit  the  act  constituting  negligence 
by  which  a  servant  is  injured,  liability  would 
arise  in  all  cases  dependent  upon  other  known 
principles.  The  rule  is  intended  as  a  guide 
in  cases  of  negligent  acts  of  the  agent  which 
may  be  imputed  to  the  principal. 

Now,  briefly,  to  apply  the  rule  to  this  case. 
If  Kennedy,  the  road-master,  had  control  of 
the  trainmen  operating  the  train  and  its 
movements,  and  had  power  to  employ  and 
discbarge  the  conductor  and  other  operatives, 
and  was  guilty  of  negligence  in  moving  the 


train  from  Columbus  without  notiflcatlon  as 
to  the  approach  of  specials,  with  which  there 
was  danger  of  collision,  or  if  his  neglect  con- 
sisted in  having  the  train  stopped  at  Smith's 
Junction  for  such  time  as  rendered  the  danger 
of  collision  with  otlier  trains  between  there 
and  Alleyton  or  at  Alleyton  imminent,  the 
negligence  would  be  his  own,  as  an  employe  or 
servant  of  the  company,  and  not  the  negli- 
gence of  the  company,  in  the  same  sense  that 
the  same  negligence  would  have  been  that  of 
the  conductor  under  similar  circumstances. 
In  either  case  it  was  the  individual  negligence 
of  the  servant,  a  fellow-servant  of  plaintiff. 
He  was  none  the  less  a  servant  of  the  com- 
pany by  being  its  road-master.  It  was  not 
alleged  or  shown  that  he  was  unfit  or  incom- 
petent, or  that  tlie  company  was  neglectful 
of  its  duty  in  employing  him;  nor  does  it  ap- 
pear that  his  authority  to  employ  and  discharge 
the  conductor  or  trainmen  had  any  relation 
to  the  collision,  for  it  is  not  alleged  or  proved 
that  the  conductor,  or  any  other  employe  on 
the  train  liaving  control  ol  its  movements, 
were  incompetent,  or  that  Kennedy's  exercise 
of  the  authority  to  employ  or  discharge  the 
operatives  was  the  occasion  of  the  accident. 
The  court's  charge  upon  this  subject  was  er- 
roneous. 

There  is  another  branch  of  the  case  not  set 
out  in  the  petition  except  by  general  allega- 
tion that  defendant's  negligence  caused  the 
injury  to  plaintiff,  but  which  is  shown  by 
the  testimony,  and  specially  submitted  to  the 
jury  in  the  charge  of  the  court,  which  charge 
is  made  the  subject  of  an  assignment  of  er- 
ror. The  conductor  of  the  special  freight 
train  that  collided  with  the  work  train  had 
orders  to  "look  for  engine  69  between  Eagle 
Lake  and  Columbus  after  6 :  45  A.  m.  Neither 
the  conductor  of  69  nor  the  road-master  had 
similar  orders  in  referenc«  to  the  freight 
train.  There  was  a  telegraph  office  at  Colum« 
bus,  where  they  stopped  all  the  night  pre- 
vious to  the  collision  on  the  morning  of  the 
SOth  November,  and  from  which  point  the 
engine  with  the  caboose  was  moved  on  that 
morning.  It  was  proved  that  such  orders 
were  delivered  by  the  train  dispatcher,  signed 
by  the  superintendent  of  the  road.  The  col- 
lision occurred  at  Alleyton,  between  Eagle 
Lake  and  Columbus,  at  7:10  a.  m.  The  su- 
perintendent had  given  general  orders  to  the 
conductor  of  the  work  train  to  work  between 
Eagle  Lake  and  Columbus,  avoiding  regular 
trains,  and  guarding  against  specials."  Had 
the  superintendent  given  orders  to  this  con- 
ductor to  guard  against  the  freight  train,  the 
conductor  might  have  avoided  the  collision. 
It  was  impossible  for  him  to  flag  against  the 
special,  because  there  was  not  sufficient  time 
to  do  so  after  the  train  reached  Alleyton  and 
the  collision. 

On  the  question  here  presented,  the  duty 
of  defendant  to  warn  its  conductors  of  the 
movements  of  other  trains,  we  note  the  fol- 
lowing authorities:  In  a  case  in  New  York, 
where  the  superintendent  failed  to  warn  a 
conductor  of  one  train  of  the  dangerous  ap- 


Tex.) 


SAN  ANTONIO  &  A.  P.  BY.  CO.  e.  WALLACE. 


566 


proacb  of  another  that  had  the  right  to  the 
track,  because  of  which  there  whs  a  collision, 
injuring  an  employe,  it  was  held  correct  to 
sabmit  to  the  jury  the  question  as  to  whetli- 
er  "the  defendant  bad  omitted  the  doing  of 
anything  which  ouglit  reasonably  to  have 
been  done  to  prevent  casualty."  Sheehan  v. 
llailroad  Co.,  91  N.  Y.  832.  In  another  case, 
in  Ohio,  where  the  superintendent  of  the 
company  was  clothed  with  the  power  to  make 
and  suspend  regulations  regulating  the  move- 
ment of  trains,  it  was  held  that,  in  legal  ef- 
fect, be  was  the  master;  and  when,  as  such, 
by  special  order,  he  required  a  work  train  to 
stand  on  the  main  track  to  load  gravel,  not- 
withstanding a  freight  train,  on  its  regular 
time,  was  approactiing  and  did  run  into  the 
work  train,  causing  injury  to  a  laborer  there- 
on, it  was  held  that  the  order  suspending  the 
general  regulations  was  unreasonable,  and 
tliat  the  company  was  liable.  Railway  Co. 
V.  Henderson,  5  Amer.  &  Eng.  B.  Cas.  580. 
In  another  case,  in  Kentucky,  where  the  tel- 
egraph operator  made  a  mistake  in  writing 
out  an  order  for  a  train  which  induced  the 
conductor  to  believe  he  might  occupy  the 
track  longer  than  the  time  specified  in  the  or- 
der, whereby  a  servant  of  the  company  was 
injured,  it  was  held  that  the  company  was 
liable.  McLeod  v.  Ginther's  Adm'r,  8  Amer. 
A  Eng.  B.  Cas.  162.  The  cases  where  the 
superintendent  was  negligent  were  put  on 
the  ground  that  he  was,  by  virtue  of  his  pow- 
ers, the  piaster.  But  why  was  he  the  mas- 
ter, unless  because  he  was  in  such  case  clothed 
with  powers  that  belonged  to  the  company, 
the  careful  exercise  of  which  were  obligatory 
upon  the  company;  that  is,  charged  by  the 
company  with  duties  it  owed  to  its  servants. 
Whether  we  accept  the  reasons  upon  which 
the  courts  rested  these  decisions  or  not,  the 
rule  as  given  in  the  Farmer  Case  still  ap- 
plies, as  it  will  in  the  case  of  the  failure  of 
the  operator  to  properly  copy  the  order,  which 
tlie  court  put  upon  the  ground  that  he  was  a 
servant  in  a  different  department,  and  there- 
fore not  a  fellow  of  the  servant  injured.  Up- 
on the  hypothesis  that  the  company  is  bound 
to  inform  its  servants,  and  warn  them  of 
what  is  necessary  to  avoid  collisions  with 
trains,  and  that  it  cannot  shift  its  own  duty 
to  a  servant,  and  then,  in  case  of  injury, 
claim  that  it  was  the  result  of  negligence  of 
a  fellow-servant,  the  foregoing  cases  will 
stand  upon  the  same  principle.  A  failure  to 
perform  this  duty  increases  the  risk  of  em- 
ployes on  and  operating  trains,  and  exposes 
them  to  a  risk  not  embraced  in  their  implied 
contract.  The  company  ought  to  know  where 
its  trains  are;  and,  if  the  operatives  do  not 
know,  it  is  the  duty  of  the  company  to  inform 
them,  aud  give  such  orders  as  are  reasonably 
necessary  to  avoid  increased  peril.  When 
the  proper  servant  is  so  informed  and  ordered, 
and  be  then  neglects  his  duty,  or  violates  his 
orders,  causing  injury  to  another  servant, 
the  n^ligence  would  be  his,  and  the  doctrine 
of  fellow-servants  would  apply. 
It  has  been  said  that  "it  is  the  duty  of  rail- 


ways to  make  r^alations  for  the  safety  of 
their  servants,  and  to  use  all  reasonable 
means  for  the  enforcement  of  those  rpgula- 
tions."  Patt.  By.  Ace.  Law,  §  296,  and  au- 
thorities there  cited.  It  will  not  be  held 
that  it  would  not  be  demanding  too  much  of 
a  railway  company  to  give  such  information 
and  orders  to  its  servants  in  charge  of  its 
trains  as  will  enable  them  to  avoid  collisions. 
We  are  of  the  opinion  that  this  is  the  duty  of 
the  company.  The  charge  of  the  court  made 
the  neglect  of  the  superintent  in  this  respect 
the  neglect  of  the  company,  and  in  this  there 
was  no  error.  The  assignment  of  error  at- 
tacks the  charge,  not  upon  the  ground  that 
the  negligence  of  the  superintendent  was  not 
particularly  pleaded,  but  on  the  ground  that 
there  was  no  evidence  to  justify  it.  We 
think  there  was  evidence  upon  which  the 
charge  might  have  been  given.  Because  of 
the  error  in  the  court's  charge,  holding  the 
company  liable  for  the  supposed  negligence 
of  the  road-master,  we  think  the  judgment 
should  be  set  aside  and  the  cause  remanded. 

Gaines,  J.  At  the  time  the  commission 
returned  their  report  and  opinion  in  this  case, 
the  opinion  in  the  case  of  Railway  Co.  .v. 
Williums,  12  S.  W.  Bep.  835,  decided  at  the 
last  Tyler  term,  had  not  been  published.  In 
that  case  we  held  that  the  servant  of  a  rail- 
way  company,  while  working  under  the  im- 
molate supervision  and  control  of  another 
employe  of  the  company,  was  not  the  fellow- 
servant  of  such  emplove,  provided  the  latter 
had  the  power  to  employ  and  discharge  those 
who  were  subject  to  his  orders.  We  are  not 
now  prepared  to  recede  from  that  ruling.  But 
that  case  is  distinguishable  from  this.  The 
appellee  in  the  present  case,  at  the  time  of 
the  accident,  was  not  employed  under  the  im- 
mediate eye  of  the  road-master.  With  the 
qualiSication,  that  we  do  not  approve  any  ex- 
pressions in  the  opinion  of  the  commission, 
which  may  seemingly  conflict  with  the  opin- 
ion in  Railway  Co.  v.  Williams,  supra,  we 
adopt  their  opinion,  and  reverse  and  remand 
the  case. 

Stayton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  reversed  and  the  cause  re- 
manded. 


San  Antonio  &  A.  P.  Rt.  Co.  ©.  Wal- 
lace et  al. 
{Supreme  Court  of  Texat.    March  86, 1S90.) 

CONTBIBUTOBT  NsGLIOSNOB. 

The  conductor  of  a  freight  train,  having 
stopped  his  train  on  one  end  of  a  bridge,  climbed 
to  the  top  of  a  box-car  as  the  train  movea  on,  be- 
ing prevented  b.v  obstructions  along  the  track 
from  going  back  to  the  caboose,  and  was  knocked 
off  ana  killed  by  a  scaffold  suspended  over  the 
bridge.  The  scaffold  oould  have  been  raised  three 
or  four  feet  higher;  and  the  attention  of  the  boss 
bad  been  called  to  that  fact,  but  he  said  It  was 
high  enough.  It  was  cnstomary  and  sometimes  the 
duty  of  fi-eight-car  conductors  to  stand  on  the  top 
of  box-cars  when  assisting  in  braking  and  signaU 
log.    A  role  of  the  company  had  been  fumUhed 
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deceased  which  prohibited  all  persons  from  stand- 
ins  on  the  top  of  box-cars  while  passing  through 
bridges  of  that  class,  and  from  boarding  trains 
while  in  motion.  Held,  that  the  deceased  was 
guilty  of  contributory  negligence. 

Commissioners'  decision.  Appeal  from 
district  court.  Colorado  county. 

8.  C.  Patton,  for  appellant.  Foard, 
Thompson  <t  Tovmsend,  for  appellees. 

HoBBT,  J.  Frank  Wallace,  while  em- 
ployed as  conductor  on  a  freight  train  of  ap- 
pellant, was  knocked  oS  of  tlie  top  of  a  box- 
car on  which  he  was  standing  by  a  scaffold 
suspended  from  the  upper  portion  of  a  truss- 
bridge  spanning  the  Colorado  river,  and  on 
which  appellant's  railroad  was  constructed 
and  crossed  said  stream.  From  the  injuries 
then  received,  Wallace  died;  and  this  suit  is 
the  result,  in  which  the  plaintiffs  (appellees 
here)  recovered  damages  in  the  sum  of  S15.- 
000,  apportioned  among  them  as  follows: 
To  each  of  the  deceased,  seven  surviving 
children,  $1,750;  to  his  surviving  widow, 
92,750.  The  defendant  appeals,  and,  as 
grounds  for  a  reversal  of  the  judgment,  as- 
signs several  errors,  all  of  which  it  may  not, 
we  think,  be  essential  to  discuss. 
•  The  bridge  above  referred  to,  although 
newly'constructed,  had  been  in  use  for  some 
time;  and  appellant's  trains  had  been  cross- 
ing said  river  on  it  as  the  business  of  its 
road  demanded.  But  the  arches  on  the  east 
span,  it  appears,  were  not  completed.  For 
the  purpose  of  completing  them,  a  scaffold 
was  used.  This  scaSold  was  suspended  by 
ropes,  and  hung  on  blocks  and  tackle  so,  in 
the  language  of  one  of  the  witnesses,  "it 
could  be  raised  or  lowered  so  it  would  not 
strike  a  smoke-stack  or  knock  anybody  off." 
On  the  21st  of  July.  1887,  at  about  2  o'clock 
P.  M.,  the  train  of  which  Wallace  was  con- 
ductor and  in  charge  approached  the  bridge 
from  the  west,  going  east,  and  stopped  on 
the  west  side  of  the  bridge  and  river  to  dis- 
charge a  small  quantity  of  freight.  It  con- 
sisted of  the  engine,  (which,  when  stopped, 
was  standing  on  the  west  end  of  the  bridge,) 
about  five  box  and  eight  flat  cars,  and  the  ca- 
boose. When  the  freight  was  put  off,  Wal- 
lace, who  was  standing  near  the  trnck,  sig- 
naled the  engineer  to  proceed,  in  obedience  to 
which  signal  the  train  moved  slowly  across 
the  river  on  the  bridge,  at  the  rate  of  iibout 
two  or  three  miles  an  hour.  From  the  point 
where  Wallace  stood  to  the  caboose,  a  dis- 
tance of  about  40  yards  along  the  side  of  the 
track,  it  was  impassable,  says  a  witness,  in 
the  night-time,  by  reason  of  bridge  timber, 
ties,  etc.,  scattered  about.  Wallace  caught 
the  ladder  of  the  second  or  third  box-car 
from  the  engine  as  it  passed  by,  and  climbed 
up  on  the  top  of  the  car.  When  this  car.  on 
which  Wallace  stood,  passed  under  the  scaf- 
fold, suspended  as  before  explained,  he  was 
knocked  off  by  it,  his  leg  or  foot  crushed, 
and  other  injuries  sustained  by  him,  result- 
ing in  his  death  a  short  time  after  reaching 
Eagle  Lake  station.  There  was  evidence 
that  be  could  have  boarded  the  flat-cars  and 


walked,  without  danger,  to  the  caboose  on 
them.  There  was  tMtimony  to  the  effect 
that  it  was  customary  and  sometimes  the 
duty  of  the  conductor  of  a  freight  train  to 
stand  on  the  top  of  a  box-car,  when  neces- 
sary to  assist  in  braking,  signaling,  or 
coupling,  or  when  switching  at  stations. 
Rule  26  of  the  company,  which,  it  was 
shown,  had  been  furnished  to  Wallace,  and 
his  attention  called  to  it,  prohibited  all  per- 
sons from  standing  on  top  of  covered  cars 
while  passing  through  truss-bridges.  This 
bridge  belonged  to  that  class.  Rule  28 
strictly  forbade  all  persons  from  boarding  en- 
gines or  cars  while  in  motion,  and,  "under 
no  circumstances  are  they  to  stand  on  the 
track  and  board  engine  or  cars  when  the 
same  are  approaching  them."  Wallace  had 
been  in  the  service  of  tlie  company  for  some 
time,  and  a  conductor  of  a  freight  train  for 
about  two  weeks,  and  had  crossed  on  this 
bridge  often.  The  scaffold  had  been  raised 
the  day  before,  when  the  hands  quit  work  on 
the  bridge,  but  not  as  high  as  it  could  have 
been.  When  the  boss'  attention  was  called 
to  that  fact,  he  said  it  was  high  enough.  It 
could  have  been  raised  three  or  four  feet 
higher.  It  was  high  enough  not  to  knock  a 
man  off  of  a  box-car  if  he  was  sitting  down. 
For  the  three  days  the  scaffold  had  been  on 
that  end  of  the  bridge  the  orders  were  to  raise 
it  at  night  so  as  to  be  clear  of  smoke-stacks 
and  brakes.  Our  view  of  the  case  makes  it 
unnecessary  to  recapitulate  further  the  testi- 
mony. 

Appellant's  third  and  eighth  assignments 
raise  the  question  of  the  right  of  the  appel- 
lees to  recover  under  facts  showing  that  the 
injuries  resulting  in  Wallace's  death  were 
caused  by  his  own  negligence  contributing 
thereto,  by  reason  of  his  disobedience  of  a 
reasonable  rule  of  appellant  which  was  known 
to  him.  Whether  the  scaffold  was  as  high 
as  it  might  have  been,  or  whether  there  was 
negligence  in  the  appellant,  under  the  cir- 
cumstances, in  not  raising  it  higher,  there 
can  be  no  doubt,  we  think,  that  the  pi-oof 
shows  that  the  position  occupied  by  Wallace 
on  top  of  the  box  or  covered  car  was  an  act 
of  negligence  on  his  part,  without  which  the 
injuries  could  not  have  been  inflicted  which 
caused  his  death.  It  is  equally  clear,  in  our 
opinion,  that  he  was  there  in  direct  violation 
of  a  rule  of  the  company,  which,  it  is  shown, 
he  was  furnished  with,  and  was  known  to 
him.  The  argument  in  reply  to  this  is  that 
there  was  evidence  to  the  effect  that  it  was 
customary  and  sometimes  the  duty  of  a  con- 
ductor to  be  on  top  of  a  box-car.  This  may 
be  true.  But  the  evidence  of  the  circum- 
stances under  which  a  conductor  might  have 
claimed  that  it  was  his  duty  to  be  there  showed 
that  they  were  when  it  became  necessary  to 
assist  in  braking,  coupling,  and  signaling, 
or  in  making  switches  at  stations.  Neither 
of  these  conditions  existed  at  the  time  he 
was  on  the  box-car  on  the  bridge;  and  it  can- 
not be  fairly  claimed  that  the  facts  in  this 
case  tend  to  show  that,  at  the  time  of  the  in- 
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JarieB  Bustainrd  by  Wallace,  his  duties  re- 
quired his  presence  on  the  top  of  the  car. 
It  was  further  shown  by  the  proof,  we  think, 
that  he  was  violatinf;  rule  28  of  the  company, 
above  referred  to,  in  boarding  the  car  under 
the  circumstances  stated  by  the  witnesses. 
It  1b  contended,  however,  by  appellee,  that 
tbe  "piling,  ties,  timber,"  etc.,  scattered  along 
tho  track  rendered  it  impossible,  and  Wal- 
lace could  not,  in  the  nig)it-time,  go  back  to 
and  board  the  caboose.  But  it  is,  on  the 
other  hand,  stated  by  a  witness  in  a  posi- 
tion to  know,  that  Wallace  could  have  board- 
ed one  of  the  flat-cars  in  rear  of  the  l>ox- 
cans,  and  could  have  walked,  without  danger, 
on  them  to  the  caboose.  It  is  not  important 
to  determine  whether  this  be  true  or  not; 
but  it  was  certainly  bis  duty,  and  manifestly 
within  his  power,  to  have  had  the  caboose 
stopped  when  it  reached  him,  and  then  to 
have  boarded  it.  It  was  shown  that  the  train 
had  ample  time  to  make  the  next  station, 
anil  no  good  reason  was  shown  for  Wallace 
to  mount  the  box-car.  The  legal  principle 
applicable  to  th^  facts  of  this  case  we  believe 
to  be  substantially  as  follows:  That  the 
mere  fact,  alone,  that  the  injuries  were  in- 
flicted while  the  employe  was  acting  in  dis- 
obedience of  known  rules  would  not  relieve 
the  master  of  liability,  but,  if  the  violation, 
in  whole  or  in  part,  of  such  rules  was  the 
cause  of  the  accident  or  injury,  it  would 
prevent  a  recovery  by  him.  Railroad  Co.  v. 
Thomas,  61  Miss.  640;  Wood,  Mast.  &  Serv. 
§  899,  and  cases  cited.  Under  the  facts  of 
this  case,  this  rule,  in  our  opinion,  presents 
an  insurmountable  barrier  to  a  recovery  by 
appellees.  We  do  not  deem  it  important  to 
discuss  the  other  assignments,  because,  if 
the  views  above  expressed  be  correct,  it  is 
immaterial  whether  they  are  tenable  or  oth- 
erwise. The  judgment,  we  think,  should  be 
reversed,  and  the  cause  remanded. 

Statton,  G.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  reversed  and  cause  remanded. 


WT0AI.  et  al.  V.  MTEns  et  al. 
(Supreme  Court  of  Texag.    March  25, 1890.) 

ISTARCT— JUDaMENT— PUCADINO  AND  PsOOV. 

1.  Ajudgment  for  plaintiff  in  an  action  brought 
by  one  styling  heraeU  the  mother  and  next  friend 
of  her  minor  ehildren  against  the  administrator  of 
their  guardian,  belongs  to  the  minors,  and  the 
mother,  having  no  interest  in  it,  is  not  a  necessary 
parte  to  an  scnon  to  enforce  it. 

8,  The  complaint  alleged  that  the  minors  re- 
covered the  judgment  against  the  estate  of  their 
goaidian,  bnt  the  Jndgment  was  in  the  name  of 
their  mother  as  their  mother  and  next  friend. 
Held,  that  the  rule  that  the  allegations  and  proof 
must  correspond  was  not  violated  by  admitting  the 
judgment  in  evidence,  aa  the  minors  had  the  ex- 
clnuve  interest  in  it. 

8.  A  judgment  against  the  administrator  of  a 
deceased  guardian  decreed  that  it  be  satisfied  by 
the  foreolosnre  of  a  mortgage  executed  by  the 
guardian  to  his  bondsmen  to  Indemnify  them  in 
ease  of  loss;  but  afterwards  a  private  settlement 
was  made  between  the  mother  of  the  infants  and 
the  administrator,  by  which  a  part  of  the  land  was 


conveyed  to  the  mother,  and  she  gave  her  reoelpt 
in  full  satisfaction  of  the  judgment,  styling  herself 
the  guardian  of  the  minors.  Afterwards  the  mi- 
nors brought  an  action  of  forcible  detainer  against 
one  in  possession  of  the  land,  alleging  that  they 
were  landlords,  but  not  allegintr  that  they  claimed 
by  virtae  of  the  settlement.  Held,  that  the  action 
of  forcible  detainer  did  not  amonnt  to  a  ratiflcatlon 
of  the  illegal  settlement 

4.  Where  a  judgment  is  recovered  in  the  dis- 
trict court  in  favor  of  minors  represented  by  their 
next  friend,  the  failure  to  appoint  a  guardian  ad 
litem,  as  required  by  the  statute,  is  a  mere  irregu- 
larity which  does  not  invalidate  the  judgment. 

Commissioners'  decision.  Appeal  from 
district  court,  Wharton  county. 

In  August,  1873,  F.  6.  Franks  qualifled 
as  guardian  of  the  estate  of  the  appellees, 
who  were  minors,  and  gave  to  his  bondsmen 
a  mortgage  on  1,107  acres  of  land  to  secure 
them  against  loss.  On  June  11, 1874,  Franks 
died,  and  Jackson  Rust  qiialitled  as  his  ad- 
ministrator, and  acted  in  that  capacity  until 
March,  1887,  when  he  was  removed  by  order 
of  court,  and  B.  D.  King  appointed  in  bis 
place.  Between  June  11,  1874,  and  Decem- 
ber 12,  1874.  Lucretia  Johnson,  styling  her- 
self as  the  mother  and  next  f  liend  of  the  ap- 
pellees, brought  suit  in  the  district  court  of 
Wharton  county  against  Rust  and  his  bonds- 
men on  the  guardian  bond,  alleging  a  detts- 
tavit.  This  suit  terminated  on  the  12th  day 
of  December,  1874,  in  an  agreed  judginent 
between  the  parties  against  the  administrator 
for  91,760.90,  and  a  foreclosure  of  the  mort- 
gage upon  the  1,107  acres  of  land.  The  judg- 
ment was  in  favor  of  Lucretia  Johnson,  the 
mother  and  next  friend  of  appellees,  and  de- 
creed that  the  administrator  sell  the  land,  and 
apply  the  proceeds  to  the  payment  of  the 
judgment.  The  land  conveyed  belonged  to 
the  estate  of  Franks.  This  order  of  court 
was  never  obeyed;  but  on  January  4,  1876,  a 
pretended  settlement  was  made  between  Lu- 
cretia Johnson  and  Rust,  by  which  Rust  con- 
veyed to  her  334  acres  of  the  land,  and  she 
gave  her  receipt  acknowledging  full  satisfac- 
tion of  the  judgment,  styling  herself  as  the 
guardian  of  appellees.  Afterwards  appellees 
brought  an  action  of  forcible  detainer  against 
Morgan  Jackson  and  others,  claiming  posses- 
sion of  the  land  as  landlords,  but  not  alleging 
that  they  claimed  by  virtue  of  the  settlement. 
On  June  1, 1888,  appellees  filed 'their  petition 
in  the  county  court  of  Wharton  county  for 
an  order  to  King,  administrator  <2e  bonis  non, 
to  sell  the  land  described  in  the  judgment  in 
order  to  satisfy  the  same.  The  complaint  al- 
leged that  appellees  recovered  the  judgment 
against  the  estate  of  Franks,  tlieir  guardian. 
The  appellants  claimed  title  to  the  land  by 
purchase  from  the  heirs  of  Franks. 

R.  M.  Broum  and  Pearson  <b  Balloioe,  for 
appellants.  &.  G.  Kelley  and  Hatoea  dt  Car- 
penter, for  appellees. 

OoLLARD,  J.  Appellants  contend  that  the 
court  erred  in  holding  that  the  judgment  ren- 
dered in  the  district  court  of  Wharton  coun- 
ty December  12,  1874,  in  favor  of  Lucretia 
Johnson,  tlie  mother  and  next  friend  of  the 
minors,  Scott,  Posey,  Forest,  and  Lilly  My- 


568 


SOUTHWESTERN  BEPOETEB,  Vol.  13. 


(Tex. 


en,  against  the  estate  of  Jackson  Bnst,  de- 
ceased, was  a  valid  and  subsisting  claim 
against  said  estate  in  favor  of  claimants;  the 
judgment  being  in  favor  of  Lucretla  Johnson, 
by  whom  no  rights  under  the  Judgment  are 
claimed  in  this  proceeding,  she  not  being  a 
party  to  this  suit.  We  deem  it  sufficient,  in 
response  to  this  assignment  of  error,  to  say 
that  it  is  apparent  that  Mrs.  Johnson  sued  for 
a  right  of  the  minors,  styling  herself  their 
mother  and  next  friend.  As  such,  she  recov- 
ered judgment.  She  acquired  no  interest  in 
the  judgment,  has  none,  and  was  not  a  nec- 
essary or  proper  party  to  this  proceeding. 
The  minors  were  the  only  beneficiaries. 

The  appellant  cannot  complain  that  the 
court  admitted  the  judgment  in  evidence,  be- 
cause it  evidenced  only  a  right  in  the  minors 
whose  application  was  before  the  court,  and 
corresponded  with  the  allegations  made.  For 
the  same  reason,  it  was  not  necessary,  in  re- 
ply to  contestant's  plea  of  limitation,  to  set 
up  any  disability  in  her  to  sue. 

Besides  this,  limitation  did  not  apply  to 
the  judgment.  It  was  rendered  against  the 
administrator  of  the  Franks  estate,  which 
was  in  course  of  administration  in  the  courts 
under  the  probate  laws  of  the  state,  which 
withdrew  it  from  the  operation  of  laws  ordi- 
narily controlling  as  to  dormancy  of  judg- 
ments, and  their  period  of  limitation.  Bird- 
well  V.  Eauftman,  25  Tex.  191.  When  once 
the  claim  was  duly  established  as  a  valid 
claim  against  the  estate,  the  laws  of  limita- 
tion could  no  longer  apply  while  the  estate 
was  being  administered  under  the  probate 
law.  The  judgment  needed  no  revival  as 
against  the  estate.  Executions  could  not  is- 
sue, and  the  laws  requiring  them  to  issue  to 
keep  the  judgment  alive,  and  to  prevent  its 
being  liarred,  were,  so  far  as  the  estate  was 
concerned,  suspended  during  administration. 
There  was  and  had  been  no  reason  to  revive 
the  judgment  by  scire  facias  against  the  es- 
tate. Had  there  been  an  application  to  re- 
vive the  judgment  against  the  sureties  on 
the  bond,  that  proceeding  might  have  re- 
quired the  estate  to  be  joined,  in  order  "to 
preserve  tlie  nature  of  the  original  judg- 
ment." Austin  V.  Reynolds,  13  Tex.  514; 
Carson  v.  Mpore,  28  Tex.  450;  and  Hender- 
son V.  Vanhook,  24  Tex.  858.  Of  this,  we 
express  no  opinion.  The  law  in  force  at  the 
time  the  judgment  was  rendered  (the  act  of 
1870)  as  to  probate  matters  declared  that 
when  a  judgment  was  rendered  against  the 
estate  the  claim  was  established,  (2  Pasch. 
Dig.  5667;)  and  we  do  not  think  its  validity 
as  such  claim  was  affected  by  the  provision 
of  the  same  act  that  required  such  a  judg- 
ment to  be  filed  and  classiiled  by  the  probate 
court,  (Id.  5661,)  nor  was  it  affected  as  to 
limitation  by  the  act  of  1876,  (carried  into 
the  Revised  Statutes  by  article  2029,)  which 
required  it  to  be  died  with  the  county  clerk 
within  30  days  after  its  rendition,  entered  on  ' 


the  daim  docket,  and  classed  by  the  probate 
judge  so  as  to  give  it  the  same  effect  as  if  al- 
lowed and  approved.  The  claim  bad  been 
duly  established  by  the  laws  in  force  at  the 
time  the  judgment  was  rendered,  and  that 
WHS  sufficient,  so  far  as  limitation  could  af- 
fect it.  It  was  filed  and  classified  ander 
King's  administration  in  this  proceeding,  and 
the  administrator  ordered  to  sell  the  land  in 
accordance  with  tlie  foreclosure;  and  noth- 
ing more  was  necessary. 

The  applicants  cannot  be  held  to  have  rat- 
ified the  illegal,  pretended  settlement  of  the 
judgment  by  their  mother,  who  executed  a 
receipt  to  the  administrator  in  payment  of 
the  debt  for  a  tract  of  land  belonging  to  the 
estate,  by  their  complaint  of  forcible  detainer 
of  the  land.  The  estate  of  Franks  was  not 
bound  by  the  settlement.  Rust,  the  admin- 
istrator, had  no  authority,  without  an  order 
of  the  court,  to  surrender  the  land,  or  any 
part  of  it,  in  satisfaction  of  the  debt;  and  the 
proceeding  by  the  heirs  of  forcible  detainer 
could  not  have  bound  the  estate,  and  con- 
ferred upon  them  the  title.  The  proceeding 
stopped  with  the  complaint'. 

Appellants  contend  that  the  suit  in  the  dis- 
trict court  by  Mrs.  Johnson  as  next  friend 
of  her  minor  children  could  not  be  main- 
tained, because  she  was  not  their  legal  guard- 
ian, and  had  not  at  any  stage  of  the  suit  been 
appointed  their  special  guardian  or  guaidi&n 
ad  litem.  It  was  decided  by  the  supreme 
court  in  the  case  of  Brooke  v.  dark  that, 
where  the  statute  requires  the  appointment 
of  a  guardian  ad  litem  to  represent  a  minor 
in  a  suit,  it  should  be  strictly  followed; 
"yet,  when  a  judgment  was  rendered  in  the 
district  court  in  favor  of  a  minor  represented 
by  next  friend,  no  special  guardian  having 
been  appointed,  the  next  friend  being  rec- 
ognized by  the  court  below  throughout  the 
cause  as  the  proper  representative  of  the 
minor's  interest  without  objection  by  the  ad- 
versary, the  failure  to  appoint  a  special 
guardian  wiU  be  regarded  as  an  irregularity 
only,  and  not  such  as  to  require  a  reversal  of 
judgment,  when  urged  for  the  first  time 
after  appeal."  57  Tex.  105:  Acts  1870, 
(Pasch.  Dig.  art.  6969-€973.)  In  the  case 
before  us,  there  is  a  much  stronger  reason 
for  sustaining  the  judgment,  because  the 
question  is  here  raised  in  a  collateral  attack 
upon  the  judgment.  The  judgment  was 
final;  and  we  cannot  bold  that  it  was  void, 
or  that  it  should  not  be  enforced,  because 
rendered  in  favor  of  a  next  friend  of  minors. 

We  have  disposed  of  all  the  questions  of 
any  importance  raised  by  the  assignment  of 
errors,  and,  finding  no  error  in  the  judg- 
ment of  the  court  below,  conclude  it  Bhoold 
be  affirmed. 

Statton,  G.  J.  Report  of  commissinn  of 
appeals  examined,  thelx  opinion  adopted,  and 
the  judgment  affirmed. 
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"WraAi,  et  al.  v.  "Woodlibf's  HfiiRS  et  dl, 
(Supreme  Court  of  Texas.    March  25, 1890.) 

ADMlXlSTBilTORS— AUX)WANOT  OF  CLAIMS  — LIM- 
ITATION. 

1.  Act  Tex.  1870  provides  tbat  at  each  term  of 
coart  all  claims  against  a  decedent's  estate  which 
have  been  allowed  and  filed  shall  be  examined  and 
approved  or  disapproved  by  an  order  duly  en- 
tered, and  that  the  order  of  approval  of  a  claim 
has  the  force  and  effect  of  a  judgment.  Act  May 
27, 1878,  authorizes  the  clerk  of  the  district  court 
to  approve  and  disapprove  such  claims  in  vacation, 
and  requires  the  approval  to  be  entered  on  record. 
Held,  that  the  allowance  of  an  account  by  the  clerk 
durin«r  vacation,  and  the  indorsement  of  his  ap- 
proval thereon,  sufficiently  establishes  it  as  aclaim 
to  stop  the  running  of  the  statute  of  HmitatiODS 
during  the  pendency  of  administration,  though  it 
is  not  enter^  on  the  record ;  such  requirement  be- 
ing merely  olerloaL 

2.  Under  the  above  provisions,  an  account 
which  was  not  approved  by  the  district  court  until 
after  It  was  barred  is  not  a  claim  against  the  es- 
tate ;  t^e  order  of  approval  being  necessary  to  es- 
tablish it  as  such. 

Ck>mmissioner8'  decision.  Appeal  from 
district  court,  Wliarton  county. 

A.  M.  Brovm  and  Peareson  &  BuXlowe,  for 
appellants.  Howes  &  Carpejiter,  for  appel- 
lees. 

Ck>i<LARD,  J.  This  case  grows  out  of  the 
administration  of  tlie  estate  of  F.  O.  Franks, 
a  partial  history  of  which  is  given  in  the 
statement  of  the  case  of  Wygal  v.  Myers, 
(decided  at  the  present  term  of  the  court,) 
ante,  567,  which  need  not  be  repeated.  Aft- 
er B.  D.  King  was  appointed  administrator 
de  bonis  non,  that  is,  on  June  1,  1888,  he 
filed  in  tlie  probate  court  an  application  for 
an  order  to  sell  600  acres  of  land  out  of  the  J. 
C.  Clark  league  to  pay  certain  debts  of  the 
estate;  and  on  same  day  the  heirs  of 
Matt  Woodlief.  holding  an  unpaid  judgment 
against  the  estate  formerly  rendered  in  the 
district  court  against  the  administrator 
Bust,  also  made  application  to  sell  the  same 
land  to  pay  their  judgment.  The  adminis- 
trator's (King's)  application  was  to  pay 
quite  a  number  of  debts,  among  which  were 
the  following:  A  Judgment  in  favor  of  Matt 
'Woodlief,of  date  August  11,1875.  rendered  in 
the  district  court  of  Wbartod  county  against 
Bast,  the  former  administrator,  for  $1,218.28 
and  interest;  a  Jadgment  in  favor  of  C.  B. 
Johns  &  Co.,  rendered  by  the  same  court, 
against  Bust,  the  administrator,  of  date  De- 
cember 10,  1874,  for  $458  and  interest;  an 
open  account  in  favor  of  W.  J.  Clayton  for 
i69.50,  allowed  February  15,  1875,  which 
does  not  appear  to  have  been  acted  on  by 
probate  authority  until  January  10,  1889, 
when  it  was  rejected  by  the  probate  judge 
because  it  was  barred  by  limitation ;  an  open 
account  of  B.  Odom  for  981.90,  allowed  by 
Bust,  the  administrator,  on  the  SOth  day  of 
March,  1875,  and  approved  by  the  district 
clerk  of  Wharton  county  on  the  same  day  as 
a  claim  of  the  sixth  class.  Appellants, 
claiming  to  have  bought  of  the  heirs  of 
Franks  all  their  interest  in  the  estate,  ap- 
peared in  answer  to  the  applications,  and  ob- 
jected to  the  granting  of  the  order  to  sell  the 


land  because  the  claims  for  the  payment  of 
which  the  sale  was  asked  were  stale  de- 
mands, and  barred  by  the  statute  of  limita- 
tions. The  county  probate  court  disapproved 
all  the  claims  except  that  of  Odom,  and  lOf 
fused  to  order  the  sale.  There  was  an  ap- 
peal to  the  district  court,  where  the  four 
claims  mentioned  were  approved  and  classi- 
fied, and  the  600  acres  of  land  ordered  sold 
to  pay  the  same.     Contestant  appealed. 

Questions  as  to  limitation  against  the  two 
judgments,  and  the  necessity  of  having  them 
filed  and  classified  in  the  probate  court,  have 
been  decided  adversely  to  appellants  in  the 
case  of  Wygal  v.  Myers,  already  referred  to. 

As  to  the  claim  of  B.  Odom,  it  was  not  af- 
fected by  limitation.  Under  the  act  of  1870, 
(section  192.  Fasch.  Dig.  5660.)  It  was  pro- 
vided that  at  each  term  of  the  court  all 
claims  which  had  been  "allowed  and  filed 
should  be  examined  and  approved  or  disap- 
proved by  an  order  duly  entered,"  and  in  an- 
other section  (197)  of  the  same  act  it  was 
provided  that  the  order  of  approval  of  a 
claim  had  the  force  and  effect  of  a  judgment. 
By  the  act  of  May  27,  1873,  the  clerks  of  the 
district  courts  were  authorized  to  approve 
and  disapprove  claims  against  an  estate  in 
vacation.  Odom's  account  was,  as  we  have 
seen,  then  duly  allowed  and  approved  by  the 
clerk,  but  was  not  spread  upon  the  record,  as 
seems  to  be  required  in  the  latter  part  of  the 
section  cited.  The  approval  was  indorsed  on 
the  account,  and  we  think  this  was  sutBcient 
to  establish  the  account  as  a  just  claim 
against  the  estate,  so  as  to  slop  the  running 
of  the  statute  of  limitations  during  the  pend- 
ency of  the  administration;  the  entry  in 
the  minutes  being  a  clerical  requirement, 
only. 

The  account  of  Clayton  does  not  rest  on  the 
same  facts.  It  was  not  approved  until  in 
1889,  iq  the  district  court,  in  this  proceed- 
ing, after  it  had  been  declared  barred  by  the 
county  judge.  It  was  not  established  then 
until  after  it  was  barred.  The  order  of  ap- 
proval  was  necessary  to  establish  It  as  a 
claim  against  the  estate,  and  to  put  it  on  a 
footing  of  a  judgment  Hence,  we  mast 
hold  that  the  statute  of  limitations  pleaded 
to  this  account  ought  to  have  been  sustained. 

We  conclude  that  the  judgment  of  the 
court  below  adjudging  that  the  judgments  in 
favor  of  Woodlief  and  0.  B.  Johns  &  Co. 
and  the  Odom  account  were  valid  and  sub- 
sisting claims  against  the  estate,  and  order- 
ing the  sale  of  the  600  acres  of  land,  should 
be  affirmed,  but  reversed  as  to  the  Clayton 
account.  It  seems  that  Clayton  did  not  ap- 
peal from  the  judgment  of  the  county  court, 
but  that  the  appeal  was  by  the  other  three 
creditors  and  the  administrator.  King.  Un- 
der these  circumstances,  and  considering  the 
fact  that  the  judgment  of  the  court  below  Is 
in  the  main  afiirmed,  we  conclude  that  the 
costs  of  this  appeal  should  be  paid  by  the  ap- 
pellants. 

Stattom,  C.  J.    Beport  of  commission  of 
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appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed  in  part  and  reversed 
in  part. 


O'Shaughnesst  et  ux.  t.  Mooek. 
{Supreme  Court  nf  Texas.    Uarch  25,  iStM.) 

APPSAIr— WbIOHT  of  KYICBKOI. 

Where  the  evidence,  tbough  oonflictingf,  is 
sufRctent  to  support  the  finding,  the  judgment  will 
not  be  disturbed. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Galveston  county. 

Action  by  James  Moore  against  J.  P. 
O'Sbaugbnessy  and  wife,  to  enforce  a  ven- 
dor's lien.  Defendants  appeal.  For  former 
report  see  11  S.  W.  Rep.  153. 

A.  Sampson,  John  Itovejjoy,  W.  if.  Jer- 
done,  and  James  B.  <£  Charles  J.  8tubbs,  for 
appellants.  Qeo.  W.  Davis  and  Davidson  <£ 
Minor,  for  appellee. 

Hobby,  J.  It  appears  from  the  record  in 
this  case  that  J.  P.  and  Mary  O'Shauglinessy, 
who  were  husband  and  wife,  and  resided  on 
and  owned  lots  8,  9.  10, 11,  and  12,  in  outlot 
188,  in  the  city  of  Galveston,  as  their  then 
homestead,  executed,  on  April  3, 1886,  to  W. 
B.  Denson,  an  attorney  of  said  city,  a  power 
of  attorney,  properly  acknowledged,  and  au- 
thorizing bim  to  sell  and  convey  said  prop- 
erty. It  was  understood  between  the  parties 
that  the  property  was  to  be  sold  for  not  less 
than  94.000.  On  April  9,  1886,  Denaon,  as 
attorney  in  fact  for  J.  P.  and  Mary  O'Sbaugb- 
nessy, couveyed  the  same  to  appellee,  for  a 
recited  consideration  of  94,000.  On  April 
10,  1886,  appellee,  Moore,  conveyed  the  same 
property  to  said  J.  P.  O'Sbaugbnessy,  for  a 
recited  consideration  of  92,200,  acknowledged 
to  have  been  paid  to  Moore  by  O'Shaugbnessy, 
and  the  execution  and  delivery  by  the  latter 
to  Moore  of  four  promissory  notes  for  91,800, 
bearing  12  percent,  interest,  and  due,  respect- 
ively, in  6,  12,  18,  and  24  months  from  date, 
reserving  therein  a  vendor's  lien  on  the  land 
and  improvements.  On  the  same  day,  and  to 
secure  the  payment  of  these  notes,  O'Sbaugb- 
nessy executed  a  deed  of  trust,  conveying 
said  property  to  one  A.  P.  Luckett,  as  trus- 
tee, to  secure  the  payment  of  the  notes.  The 
first  note  was  paid  by  Mrs.  O'Sbaugbnessy, 
and  also  9100  on  the  second.  To  enforce  the 
payment  of  the  two  remaining  notes,  one 
for  9500,  and  the  other  for  9300,  and  to  fore- 
close his  vendor's  lien  on  said  property,  ap- 
pellee, on  November  28tb,  1887,  instituted 
suit  against  J.  P.  O'Sbaugbnessy,  the  maker 
of  the  notes,  and  Mrs.  Mary  O'Sbaugbnessy, 
who  bad  moved  off  of  the  premises.  She,  how- 
ever, returned  in  a  short  time,  and  was  in 
possession  of  the  property, and  was  joined  in 
the  suit.  The  answer  of  Mrs.  O'Sbaugbnessy 
to  the  petition  of  Moore  alleged,  in  substance, 
that  the  conveyances  from  their  attorney  in 
fact  to  Moore,  and  from  Moore  to  O'Sbaugb- 
nessy, were  made  witliout  her  knowledge  or 
consent;  were  pretended  and  fictitious;  that 
the  recited  considerations  therein  were  false 


and  pretended;  that  no  bona  fide  sales  were 
intended  or  executed;  but  that  the  same  were 
devised  as  a  sham  and  pretense,  and  were  in 
fraud  of  her  homestead  rights,  and  were  con- 
cocted and  contrived  to  enable  the  said  J.  P. 
O'Sbaugbnessy,  her  husband,  to  borrow,  and 
appellee,  James  Moore,  to  loan,  91,800  at  high 
interest,  to-wit,  12  per  cent.,  and  were  in- 
tended to  evade  the  provisions  of  tlie  consti- 
tution prohibiting  the  raising  of  money  on 
the  homestead  by  any  pretended  sale,  with 
conditions  of  defeasance;  that  the  trust  deed 
to  A.  P.  Luckett  to  secure  said  four  notes  ex- 
ecuted by  J.  P.  O'Shaugbnessy  was  of  the 
same  character,  and  altogether  void,  aa  were 
said  other  conveyances;  that  said  pretended 
sales  and  conveyances  and  said  trust-deed  op- 
erated as  a  cloud  ution  her  title,  and  she 
prayed  the  same  might  be  declared  void  and 
annulled.  J.  P.  O'Sbaugbnessy  adopted  her 
answer,  and  alleged  homestead  in  the  prem- 
ises for  many  years,  and  continuous  posses- 
sion of  same,  and  no  other  homestead.  The 
cause  was  tried  at  the  February  term,  18^8, 
of  the  district  court,  and  judgment  rendered 
in  plaintiff's  favor  for  the  amount  claimed  by 
him,  together  with  a  foreclosure  of  the  lien. 
From  this  defendants  appealed,  and  at  the 
Galveston  term,  1889,  the  supreme  court  re- 
versed the  case  on  the  facts,  and  remanded  it 
for  a  new  trial.     11  S.  W.  Rep.  153. 

On  July  15,  1889,  Honora  Cobb,  joined  by 
her  husband,  Thomas  A.  Cobb,  and  Mary 
Ann  O'Shaugbnessy,  appeared  in  the  cause, 
and  made  known  to  the  court  that  defendant 
Mary  O'Sbaugbnessy,  their  mother,  had  died 
intestate  on  June  19, 1889;  that  they,  Honora 
and  Mary  A.,  were  her  children  and  only 
heirs;  that  there  was  no  administration  on 
her  estate,  or  necessity  therefor;  and  they 
made  themselves  parties.  As  Mary  O'Sbaugb- 
nessy was  a  minor,  a  guardian  ad  litem  was 
appointed,  who  represented  her  on  the  trial. 
The  minor,  after  due  service,  having  ap- 
peared at  the  October  term,  alleged,  through 
her  guardian  ad  litem,  that  she  and  Mrs. 
Honora  Cobb,  as  the  only  children  and  heirs 
of  the  deceased  Mary  O'Sliaughnessy,  suc- 
ceeded to  all  her  rights  to  the  property  ia 
question;  that  said  minor  and  her  father,  J. 
P.  O'Shaugbnessy,  defendant,  then,  and  for 
more  than  five  years  prior  thereto,  occupied, 
used,  and  enjoyed  the  premises  as  a  home- 
stead ;  that  he  was  the  bead  of  a  family  sa 
constituted;  that  her  mother,  for  more  than 
five  years  preceding  her  death,  had  also  con- 
tinuously used,  occupied,  etc.,  said  premises- 
as  a  homestead,  and  joined  in  the  previous 
defenses  interposed.  Plaintiff  filed  a  second 
supplemental  petition,  renewing  the  aver- 
ments of  the  petition,  and  traversing  the  an- 
swers filed,  claiming  that  Mary  O'Shaagh- 
nessy  and  her  heirs  were  estopped  from  de- 
nying the  validity  of  plaintiff's  lien,  and 
ought  not  to  be  beard  to  resist  the  foreclosure 
thereof  because  of  the  receipt  of  91, 800  of  the 
purchase  money  paid  by  appellee,  and  no  part 
of  the  same  is  tendered  back,  etc.  The 
cause  was  again^tr^ed  bj^the  court  on  No- 
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vember  16,  1889,  and  jndgment  rendered 
against  J.  F.  O'Shaiighnessy  in  favor  of  ap- 
pellee for  91>794.81,  with  interest  from  that 
date  at  the  rate  of  12  percent,  per annam, 
etc.,  and  the  vendor's  lien  on  the  premises 
was  foreclosed,  together  with  the  deed  of 
tmst,  and  an  order  of  sale  and  writ  of  posses- 
sion, etc.,  directed  to  issue.  From  that  judg- 
ment this  appeal  is  prosecuted  upon  several 
assignments,  the  first  six  of  which  are 
grouped  together  as  embodying  substantially 
the  same  doctrine. 

The  question  raised  by  the  first  six  assign- 
ments in  appellant's  brief,  and  upon  which, 
in  onr  opinion,  this  case  necessarily  turns,  is 
whether  the  court  "erred  in  finding  by  its 
judgment  that  the  several  conveyances,  to- 
wit,  the  deed  from  W.  B.  Denson,  attorney 
in  fact,  etc.,  for  J.  P.  and  Mary  O'Shaugh- 
nessy  to  appellee,  James  Moore,  and  the  deed 
from  Moore  to  J.  P.  O'Shaughnessy,  and  the 
trust-deed  from  J.  P.  O'Shaughnessy  to  A.  P. 
Lackett  were  in  fact  what  they  purported 
on  their  faces  to  be,  bona  flde  conveyances; 
and  in  refusing  to  hold  and  find  from  the 
evidence  that  said  instruments  were  all  con- 
temporaneous, and  parts  of  the  same  pre- 
concerted and  illegal  scheme,  devised,  etc., 
between  the  parties  thereto,  and  by  means  of 
which  Moore  should  be  enabled  to  loan  to 
said  J.  P.  O'Shaughnessy  the  sum  of  91,800, 
at  12  per  cent,  interest,  on  the  security  of  lots 
8.  9.  10, 11,  and  12  in  said  outlot  188,  which 
were  the  homestead  of  J.  P.  and  Mary 
O'Shaughnessy."  And  also  erred  in  not 
finding  from  the  evidence,  as  to  the  execu- 
tion of  the  Instruments  referred  to,  that  it 
was  "but  an  attempt  to  evadethe  imperative 
provisions  of  the  constitution,  inhibiting 
any  species  of  conveyance  of  the  homestead, 
having  for  its  purpose  the  borrowing  of 
money  upon  it  as  security,"  etc. 

Upon  the  former  appeal  in  this  cause,  the 
supreme  court,  with  the  facts  then  before  it, 
held  that  "the  testimony  offered  for  the  de- 
fendants [appellants]  shows  clearly  that  the 
whole  transaction,  wnile  assuming  the  form 
of  an  absolute  sale  of  the  homestead,  was  in- 
tended and  understood  by  appellee  J.  P. 
O'Shaughnessy  [Moore]  and  the  attorney 
who  negotiated  the  transaction  as  but  a 
means  whereby  a  loan  of  $1,800  by  appellee 
to  J.  P.  O'Shauglinessy  should  be  secured; 
of  all  of  which  Mrs.  O'Shaughnessy  was  kept 
ignorant."  In  opposition  to  this,  "the  testi- 
mony for  appellee,"  it  was  said,  then  before 
the  court,  "tends  to  show  that  the  sale  of 
the  homestead  was  real;  but  it  developes 
such  facts  as  are  inconsistent  with  such  a 
conclusion."  78  Tex.  Ill,  11  S.  W.  Kep. 
154.  With  this  evidence,  tending  only  to 
show  a  character  of  conveyance  of  the  home- 
stead recognized  by  the  constitution  and  laws 
as  valid,  opposed  to  testimony  clearly  estab- 
lishing a  species  of  conveyance  or  transaction 
with  reference  to  the  homestead  prohibited 
by  the  constitution,  it  was  well  held  by  the 
court  that  the  "evidence  offered  is  such  as  to 
forbid  the  a£Brmance  of  the  judgment  of  the 


court  below."  78  Tex.  112,  11  S.  W.  Rep. 
154.  The  evidence  contained  in  the  record 
now  before  us  is  in  many  important  features 
entirely  different  from  that  shown  in  the 
statement  on  a  former  appeal.  It  is  direct 
and  positive  in  support  of  the  claim  alleged 
by  appellants  that  the  entire  transaction  was 
but  a  conveyance  of  the  homestead  to  secure 
the  payment  of  a  loan  of  $1,800,  with  inter- 
est, etc.  Equally  emphatic  and  direct  is  it, 
on  the  other  hand,  in  sustaining  the  position 
of  appellees  that  it  was  an  absolute  hona  flde 
sale  and  conveyance  of  the  homestead  by  the 
attorney  in  fact  of  J.  P.  and  Mary  O'Shaugh- 
nessy to  appellee,  Moore,  and  by  the  latter  to 
,T.  P.  O'Shaughnessy. 

The  testimony  in  the  caw  is  voluminous, 
covering  more  than  100  pages  of  tlie  printed 
record.  A  reproduction  of  it  here  would  ac- 
complish no  good  purpose.  It  is  only  neces- 
sary to  say  of  it,  that  O'Shaughnessy's  evi- 
dence, supported  by  other  testimony,  is  clear- 
ly to  the  effect  that  the  conveyances  executed 
on  April  9  and  10,  1886,  to-wlt,  the  convey- 
ance from  Denson,  as  attorney,  to  appeMee, 
and  from  appellee  to  himself,  was,  as  con- 
tended by  appellants,  for  the  purpose  of  se- 
curing tlie  payment  of  a  loan  of  $1,800,  with 
12  per  cent,  interest,  made  by  Moore  to  said 
O'Shaughnessy,  and  tliat  this  was  understood 
and  agreed  upon  between  said  attorney,  ap- 
pellee, and  himself;  and,  further,  that  it  was 
well  understood  between  them  that  it  was  to 
be  kept  secret  from  Mrs.  O'Shaughnessy. 
The  evidence  of  the  attorney  in  fact  for  J.  P. 
and  Mary  O'Shaughnessy,  and  that  of  ap- 
pellee. Moore,  is  unqualified  to  the  effect  that 
the  conveyance  to  Moore  by  the  attorney  was 
absolute,  real,  and  a  completed  sale,  and  pos- 
session delivered  of  the  property  to  appellee 
by  J.  P.  and  Mary  O'Shaughnessy;  that  bhe 
understood  and  was  fully  cognizant  of  the  en- 
tire transaction;  and  that  nothing  was  kept 
secret,  or  agreed  to  be  so  kept,  from  her;  that 
no  question  of  a  loan  upon  the  property  as  a 
security,  therefore,  was  brought  Into  the  case; 
that  the  sale  by  the  attorney  to  appellee  was 
complete  before  appellee  sold  to  J.  P. 
O'Shaughnessy:  that  there  was  no  under- 
standing that  the  latter  was  to  have  the  prop- 
erty l>ack  when  appellee  bought.  The  deed 
to  appellee  was  executed  on  the  9th  April, 
and  that  from  him  to  O'Shaughnessy  on  the 
10th  April,  1886.  Both  were  acknowledged 
on  the  10th  April,  1886.  O'Shaughnessy  de- 
livered the  keys  of  the  liouse  to  appellee,  and 
moved  out.  It  appears  to  have  been  arranged 
between  O'Shaughnessy  and  wife  that  they 
should  separate  and  live  apart,  and  that,  as 
he  was  to  assume  the  payment  of  the  com- 
munity debts,  he  was  to  receive  $2,200  of 
the  $4,000  to  be  paid  by  Moore;  and  slie  was 
to  receive  $1,800  after  deducting  the  attor- 
ney's fees,  etc.  There  is  evidence  to  the  ef- 
fect that  she  did  receive  her  portion  of  the  re- 
cited consideration  of  $4,000.  The  $2,200 
was  not  paid  to  O'Shaughnessy  by  Moore, 
but  was  subject  to  the  demand  of  the  attor- 
ney from  the  time  of  the  execution  of  tbe 
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deed.  This  amount  not  having  l>een  paid  to 
O'Shaughnessy  when  Moore  sold  the  place  to 
him,  be  credited  O'Shaaghnessy  with  the 
$2,200,  and  took  hia  notes  for  the  balance, 
91,800,  with  interest  at  12  per  cent.,  as  be- 
fore stated.  This  interest  on  the  deferred 
payments  appellee  testifies  was  what  he  made 
in  the  transaction. 

From  the  foregoing  brief  recital  of  the  tes- 
timony in  this  case,  as  disclosed  in  the  record 
before  us,  it  is  obvioos  that  it  is  wholly  ir- 
reconcilable. It  is  apparent  from  the  proof 
that,  if  appellant's  testimony  is  to  be  believed, 
tbe  transaction  was  a  device  contrived  to  ne- 
gotiate a  loan  by  appellee  of  81.800  to 
O'Shaughnessy.  to  secure  which  the  trust- 
deed  was  executed.  If  appellee's  evidence 
is  accepted,  it  was  a  real  sale  of  the  property 
in  due  form  of  law,  and  the  possession  deliv- 
ered by  the  parties  to  him.  The  witnesses 
testifying  were  before  the  court,  and  their 
evidence  was  passed  upon. 

Tbe  sole  question  now  presented  for  our 
decision,  as  the  cause  now  stands,  is  simply 
whether  there  is  evidence  authori^ng  tbe  de^ 
oree  of  the  court  lielow.  That  the  conclusion 
of  this  court  may  have  been  otherwise  is  not 
tbe  true  rule  applicable  to  cases  of  this  char- 
acter, as  is  well  known.  But  the  question 
Is,  is  there  sufficient  evidence  to  support  the 

Judgment?  Unless  we  can  say  that  there 
I  not,  then  to  set  tbe  judgment  aside  on  that 
ground  would  be  violative  of  a  principle  es- 
tablished by  a  greater  number  of  cases  prob- 
ably, than  any  other  in  oar  state.  As  we 
cannot  say,  then,  that  the  evidence  does  not 
support  the  judgment,  it  should  be  affirmed. 

Statton,  C.  J.  Beport  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  affirmed. 


East  Texas  Fire  Ins.  Co.  v.  Blum  et  al. 

{Supreme  Oowrt  of  Texae.    Maroh  88,  t88a) 
iNSUBAKOa  POLIOT  — Otbib  Ihsusakcs— Asbnot. 

1.  A  policy  of  insurance  for  $1,000  was  issued 
upon  property  already  Insured  for  98,000,  and  pro- 
vided that  if  other  insurance  were  obtained  with- 
out consent  of  the  company  tbe  contract  should  be 
void.  Additional  insurance  for  91,000  was  obtained. 
Upon  the  policy  in  question,  detaohed  from  other 
parts  of  it,  were  the  words :  "Total  concurrent  in- 
surance, WiOOO."  Beld,  the  words  included  the 
amount  of  the  policy  on  which  they  were  written, 
and  therefore  implied  no  consent  to  tbe  additional 
91,000. 

2.  A  person  who  is  applied  to  for  insurance  in 
a  given  amount,  and  who  obtains  a  policy  therefor 
from  the  agents  of  the  company  to  which  he  is  a 
stranger,  and  forwards  it  to  the  applicant,  is  agent 
for  the  latter;  but  his  agency  terminates  when  be 
delivers  the  policy,  and  notice  to  him  of  Its  cancel- 
lation is  not  notice  to  the  policy-holder. 

8.  One  who  is  agent  for  an  Insursnoe  company 
only  for  the  purpose  of  collecting  and  forward- 
ing the  premium,  cannot,  in  its  behalf,  consent  to 
additional  insurance. 

4.  An  Insurance  company  cannot  be  held  to 
have  consented  to  additional  insurance  because  its 
agent,  long  before  the  policy  was  issued,  promised 
vaaX.  consent  would  be  given. 

Appeal  from  district  court,  Galveston  coun- 
ty. 


Whitaker  A  Bonner,  DavU  ifi  Davidson, 
and  F.  D.  Minor,  for  appellant.  Scott  dk  Levi, 
for  appellees. 

Statton,  G.  J.  This  is  an  action  by  ap. 
pellees  on  a  policy  of  insurance  issued  to  A. 
T.  Qlen  &  Son  by  appellant  on  October  2. 
1886,  which  was  transferred  to  appellees  after 
the  destruction  of  the  goods  covered  by  it. 
Glen  &  Son  did  business  at  the  town  of  Buf- 
falo, and  prior  to  tbe  issuance  of  the  policy 
in  question  had  obtained  three  policies  on 
their  stock  of  goods,  each  for  81.000.  These 
policies  had  been  obtained  through  £.  L. 
Bridges  and  other  fire  insurance  agents  resid- 
ing at  Navasota  and  other  places,  who,  it 
seems,  had  solicited  tbe  business  of  Glen  & 
Son.  T.  L.  McNair,  after  stating  that  he 
was  a  clerk  in  the  office  of  Bridges,  and  not 
the  agent  of  any  insurance  company,  testified 
that  "at  or  about  the  latter  part  of  Septem- 
ber, 1886,  a  letter  was  received  at  our  agency 
from  A.  T.  Glen  &  Son,  Buffalo,  Tex.,  apply- 
ing for  81,000  additional  insurance  on  their 
stock  of  merchandise.  Shortly  after  tbe  re- 
ceipt of  this  application,  I  wrote  to  Lofland 
&  Menard,  of  Galveston,  Tex.,  for  said  insur- 
ance, and,  I  think,  inclosed  them  a  copy  of 
Glen  &  Son's  previous  application.  Several 
days  after  this,  our  agency  received  a  policy 
from  Lofland  &  Menard  for  A.  T.  Glen  A 
Son  in  the  East  Texas  Fire  Insurance  Com- 
pany. *  *  *  After  tbe  issuance  of  tbe 
said  East  Texas  policy,  there  was  additional 
insurance  obtained  on  said  merchandise  by 
said  Olen  &  Son,  and,  to  explain  my  knowl- 
edge of  tbe  matter,  will  state  that,  on  the 
evening  of  the  night  of  the  fire  which  con- 
sumed the  stock  of  Glen  &  Son,  a  letter  was 
received  at  our  agency  from  said  firm  notify- 
ing us  that  they  had  taken  out  additional  in- 
surance in  the  National  Insurance  Company 
of  Salina,  Kan.,  to  the  amount  of  one  thou- 
sand dollars  on  stock.  1  do  not  know  the  date 
of  said  National  policy,  nor  where  it  was  ob- 
tained. The  facts  are  that  no  consent  of  the 
East  Texas  Insurance  Company  was  obtained 
for  such  additional  insurance,  nor  was  said 
company  notified  previous  to  the  time  the 
fire  occurred.  A.  T.  Glen  &  Son  wrote  a  let- 
ter in  regard  to  such  additional  insurance  in 
the  National  Insurance  Company  of  Salina, 
Kan.,  and  that  letter  was  received  at  our 
agency  on  the  evening  of  the  night  of  the  fire. 
*  *  *  This  letter  was  the  first  intimation 
we  had,  so  far  as  I  am  aware,  of  his  addition- 
al insurance. "  On  cross-examination  tlie  wit- 
ness stated:  "I  was  not  the  agent  of  the  de- 
fendant company  at,  l>efore,  or  after  the  is- 
suance of  the  policy  sued  on.  Ttie  premium 
on  policy  referred  to  was  paid  to  my  employ- 
er, E.  L.  Bridges,  some  time  after  the  fire. 
Don't  know  when  or  how.  •  •  •  The 
said  policy  was  mailed  to  Glen  &  Son  from 
our  office.  Bridges  being  absent  at  the  time. 
Mr.  Bridges  l>eing  al>sent  at  tbe  time  when 
Glen  &  Son's  letter  was  received  at  our  office 
applying  for  the  insurance,  I  applied  to  Lof- 
land &  Menard,  at  Galveston,  for  the  insor- 
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ance  desired  by  Glen  &  Son;  and  they  for- 
warded to  our  office  a  policy  in  tlie  East  Texas 
Insurance  CompHny,  wliicli  I  mailed  to  Glen 
&  Son,  at  Buffalo,  Tex.  We  kept  separate 
registers  for  tlie  companies  represented  by 
Bridges  as  a  commissioned  agent,  and  also  a 
general  register  in  which  is  recorded  copies 
of  policies  obtained  by  us  in  companies  we 
do  not  represent  as  agent.  *  «  *  All 
policies  of  the  East  Texas  Fire  Insurance 
Company  sent  to  us  were  entered  in  our  gen- 
eral register."  Having  received  information 
that  LoHand  Si  Menard,  who  were  the  agents 
at  Galveston  of  appellant  company,  had  is- 
sned  the  policy  sued  on,  the  company  wmte 
to  them,  on  October  4, 1886,  declining  the 
risk  on  several  grounds,  one  of  which  was 
that  the  agents  of  the  company  for  the  terri- 
tory within  which  the  insured  property  was 
situated  were  Anderson  &  Robertson,  for 
whom  only  policies  would  he  there  written. 
By  the  terms  of  the  policy,  the  company  had 
the  right  to  cancel  it;  and,  on  receipt  of  its 
letter.  Lofland  &  Menard,  on  October  5, 1886, 
wrote  to  Bridges,  asking  him  to  take  up  the 
policy  and  return  it.  Bridges,  by  McKair, 
replied  on  October  7tb  that  the  policy  had 
been  sent  for,  and  would  be  returned  as  soon 
as  received. 

MeNair,  continning  his  testimony,  said: 
"I  will  state  that  on  receipt  of  Lofland  & 
Menard's  order  to  take  up  [policy]  I  did  not 
notify  Glen  &  Son,  bnt  applied  to  Hughes  ft 
Stowe,  at  Galveston,  for  a  policy  for  Glen  ft 
Son  for  the  same  amount,  intending,  upon 
receipt  of  It,  to  send  it  to  Glen  &  Son,  and 
ask  them  to  retnrn  the  East  Texas  policy; 
and  the  matter  was  in  suspense  at  the  time 
the  6re  occurred.  I  will  state  further  that  I 
did  not  have  time  to  notify  Glen  ft  Son  that 
the  East  Texas  desired  to  cancel  their  policy 
after  Glen  ft  Son  notified  us  of  having  taken 
ont  additional  insurance,  as  I  was  notifled  by 
a  telegram  from  Glen  ft  Son  of  the  loss  be- 
fore Uie  next  mail.  «  *  *  The  order  of 
Lofland  ft  Menaix]  to  take  up  this  policy  was 
by  letter  of  date  October  5,  1886." 

£.  L.  Bridges,  afler  stating  that  he  was 
agent  for  four  Are  insurance  companies, 
named,  when  policy  was  issued,  testified  as 
follows:  "I  first  learned  of  the  Issuance  of 
tbe  policy  of  this  defendant  company  which 
is  now  in  snlt  after  the  burning  of  the  prop- 
erty. After  the  fire,  my  clerk  informed  me 
that  on  or  about  Octolwr  4,  1886,  he  received 
through  the  mail,  from  Lofland  ft  Menard, 
*  *  *  the  policy;  tliat  on  its  receipt  he 
forwarded  it  by  mail  to  Glen  ft  Son,  at  Buf- 
falo, Leon  county,  Tex.  *  *  *  I  left 
home  several  days  before  the  fire,  and  re- 
tomed  on  Sunday,  October  lU,  1886.  I 
learned  that  the  policy  had  been  received  and 
forwarded  by  my  clerk."  He  then  produced 
the  letter  which  induced  the  clerk  to  apply 
to  LoHand  ft  Menard  for  insarance.  That 
was  of  date  September  22, 1886,  and  simply 
sought  91,000  additionij  Insurance,  but 
named  no  company  in  which  it  was  desired. 
Continuing,  tae  said:   "I  was  not  personally- 


aware  of  the  issuance  of  the  East  Texas  pol- 
icy until  October  11,  1886.  On  October  11, 
1886,  I  received  a  letter  from  Glen  ft  Soo, 
dated  Buffalo.  October  7,  1886,  addressed  to 
me,  which  was  as  follows:  '•  •  •  We 
have  to  advise  you  that  we  have  increased  our 
insurance  •1,000.00  in  the  National  Mutual 
of  Salina,  Kan.,  making  total  amount  of  in- 
surance on  stock  of  merchandise  five  thou- 
sand dollars.  Yours,  truly,  A.  T.  Glen  ft 
Son.'  I  am  not  aware  of  any  consent  being 
given  by  the  defendant  company  to  the  addi- 
tional insurance  above  referred  to.  This  let- 
ter before  mentioned,  of  date  October  7, 1886, 
and  received  by  me  on  Octol)er  11,  1886, 
after  the  Are,  was  the  first  information  I  had 
of  such  additional  insurance."  This  witness 
then  produced  a  letter  of  date  October  11, 
1886,  from  Lofland  ft  Menard,  in  which  they 
acknowledge  information  from  him,  by  tele- 
gram, of  the  loss  sued  on,  which  contained 
the  following:  "As  to  this  last,  we  must  ac- 
knowledge we  do  not  understand  how  the 
East  Texas  can  be  involved.  We  instructed 
you  several  days  since  to  take  op  this  policy, 
and  have  your  reply  acknowledging  receipt 
of  said  instructions,  and  saying  that  said  pol- 
icy should  be  returned  to  us.-  You.  under 
same  cover  with  above-mentioned  acknowl- 
edgment, returned  to  us  the  East  Texas  pol- 
icy on  Pearlstone,  f or  which  we  had  sent  yon 
an  Anglo  Nevada  policy  to  replace  it,  and 
which  we  had  requested  you  to  take  up 
at  same  time  we  had  the  Glen  policy. 
♦  •  ♦  We  embrace  the  first  opportunity 
to  write  you  in  regard  to  this  matter,  and 
ask  tbe  question  if  you  are  not  in  error  in  re- 
porting tbe  East  Texas  on  this  risk."  On 
cross-examination,  he  stated:  "I  was  not  the 
agent  of  the  defendant  company  at  or  before 
the  issuance  of  the  poliry  of  insurance  sued 
upon.  I  did  receive  the  premium  upon  said 
policy  in  this  way,  to  explain:  9150  was  paid 
to  me  by  Glen  ft  Son;  and,  as  nearly  as  I  can 
recollect,  the  balance,  850,  was  paid  by  dmft 
of  Glen  &  Son  on  L.  ft  H.  Blum,  Galveston, 
Tex.,  on  or  about  October  20,  1886.  If  the 
matter  had  been  finally  consummated  by  the 
company's  acceptance  of  the  premium,  I 
would  have  retained  15  per  cent,  of  the  same 
as  my  perquisite."  He  then  stilted  the  same 
facts  in  regarding  to  keeping  two  registers 
stated  by  McNair,  and  that  tbe  entries  of 
policies  issued  by  defendant  company  were 
all  made  in  the  general  register,  which  did 
not  show  tbe  business  done  with  companies 
for  which  he  was  agent.  "*  *  *  I  did 
not  know  that  the  policy  sued  on  was  in  ex- 
istence till  after  the  property  was  destroyed. 
I  did  not  collect  the  premium  till  about  Octo- 
ber 20,  1886,  which  was  subsequent  to  the 
Are.  This  premium,  less  exchange,  was 
transmitted  to  Lofland  &  Menard,  of  Galves- 
ton, Tex.,  and  by  them  returned  to  me,  at 
which  time  I  sent  Glen  ft  Son  951.50,  as  the 
agents  of  the  company  declined  to  receive 
the  money.  •  ♦  ♦  As  to  whether  or  not 
it  is  true  in  regard  to  my  knowledge  of  the 
intention  of  the  East  Texas  Insurance  Com- 
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pany  to  cancel  their  policy,  will  say  that  I  did 
not  know  of  the  existence  of  said  policy  until 
October  11,  1886." 

A.  T.  and  S.  G.  Glen,  after  testifying  to  the 
Insurance  held  by  them,  and  that  the  prop- 
erty was  destroyed  by  fire  on  October  9, 1886, 
testified  as  follows :  "The  circamstances  un- 
der  which  the  policy  of  the  defendant  com- 
pany was  issued  were  as  follows:  A  short 
time  before  the  fire,  £.  L.  Bridges,  of  Nava- 
Bota,  Tex.,  was  around  soliciting  insurance. 
We  were  not  ready  at  that  time  to  take  out 
more  insurance,  but  told  him  (Bridges)  that 
when  we  wanted  more  insuninoe  we  would 
write  him,  whioli  Bridges  insisted  on  us 
doing,  saying  he  would  give  us  until  Novem- 
ber, 1886,  to  pay  the  premium.  E.  L.  Bridges 
was  the  agent  of  the  defendant  company  in 
procuring  the  insurance.  The  policy  of  de- 
fendant company  was  received  from  E.  L. 
Bridges  a  short  time  before  the  fire, — don't  re- 
member exact  dates, — and  the  premium  paid 
a  few  days  after  the  fire.  We  gave  a  check  on 
L.  &  H.  Blum  for  950,  and  paid  the  balance 
in  cash  to  Bridges.  No  demand  was  ever 
made  for  payment  of  the  premium  until  a 
few  days  alter  tlie  fire,  when  Bridges  came 
to  Buffalo,  and  told  us  that  he  wanted  to  get 
his  hands  clear  of  the  matter,  and  asked  us 
to  pay  the  premium  before  it  was  due,  which 
we  promptly  did.  •  *  *  Bridges  came 
to  Buffalo  after  the  fire,  and  told  us,  at  the 
time  he  made  demand  for  the  premium,  that 
be  bad  received  notice  from  defendant  com- 
pany to  cancel  their  policy;  and,  owing  to  his 
Absence  from  home,  iiis  clerk  Iiad  neglected 
to  cancel  the  East  Texas  policy  and  write  us 
up  in  some  other  good  company,  and  insisted 
on  our  paying  the  premiums,  as  before  stated. 
Some  time  after  Bridges  collected  the  premi- 
um, be  expressed  it  back  to  as,  and  wrote  us 
that  the  company  would  not  receive  it." 
They  denied  having  notice  that  the  company 
had  canceled  the  property,  and  an  averment 
that  they  had  not  paid  premium,  and  then 
•continued:  "As  regards  additional  insur- 
ance. Bridges  told  us,  when  we  wished  to 
take  out  additional  insurance,  to  do  so,  and 
notify  him  by  letter,  which  we  promptly  did. 
*  *  *  E.  L.  Bridges  acted  as  the  agent  of 
the  defendant  company  in  the  issuance  of  the 
policy  by  that  company  to  us,  in  insuring  our 
stock  of  merchandise  at  BuflTalo.  *  *  * 
We  don't  remember  the  exact  dates  of  the 
notice  to  Bridges,  but  we  are  positive  we  no- 
tified him  as  soon  as  we  received  the  addi- 
tional insurance  in  the  National  Mutual  In- 
surance Company  of  Salina,  Kan.,  as  per  in- 
structions of  Bridges  to  always  notify  him  as 
soon  aa  we  received  additional  insurance. 
There  was  $4,000  of  insurance  on  stock  other 
than  the  91,000  in  defendant  company." 

John  Stubt>s,  cashier  and  corresponding 
^erk  for  Lofland  &  Menard,  testified  that  "  E. 
L.  Bridges  was  never  the  agent  of  defendant 
company  at  Galveston,  Tex.,  or  elsewhere, 
but  was  the  agent  of  some  other  companies 
at  Navasota,  Tex.,  and  at  times  would  make 
jipplication  to  Lofland  &  Menard  for  insur- 


ance upon  property  not  covered  by  bis  com- 
panies. Lofland  &  Menard  would  sometimes 
insure  property  upon  such  applications  by 
him.  Under  this  arrangement,  we  would 
write  up  and  sign  the  policies,  and  send  them 
to  Bridges.  We  had  nothing  to  do  with  the 
assured,  and  did  not  know  them  in  the  mat- 
ter. When  the  premiums  on  such  policies 
were  paid,  we  permitted  Bridges  to  retain  15 
per  cent.;  and  the  policy  in  queetioa  was  is- 
sued under  these  circumstances.  As  soon  as 
we  issued  tliia  policy,  and  on  the  same  day, 
we  reported  it  to  the  company  at  Tyler,  Tex., 
and  the  company,  by  letter  dated  October 
4th,  instructed  us  to  cancel  this  and  some 
other  policies  then  reported,  which  we  ac- 
cordingly did  by  letter  of  October  5tb,  ad- 
dressed to  £.  L.  Bridges." 

The  policy  contain^  the  following  provis- 
ions: "Total  concurrent  insurance,  $4,000." 
"This  policy  shall  become  void  unlets  con- 
sent in  writing  is  indorsed  by  the  company 
hereon  in  each  of  the  following  instances, 
viz.:  Section  1.  •  *  •  Sec.  2.  If  the  as- 
sured have,  or  sliail  hereafter  obtain,  any 
other  policy  or  agreement  for  insurance, 
whether  valid  or  not,  on  the  property  above 
mentioned,  or  any  part  thereof."  "This 
company  shall  not  be  bound  under  tliis  pol- 
icy by  any  act  of,  or  statement  made  to  or  by, 
any  agent  or  other  person,  which  is  not  con- 
tained in  this  policy,  or  in  any  written  paper 
above  mentioned,  or  attached  thereto."  "If 
any  broker  or  other  person  tlian  the  assured 
have  procured' this  policy,  or  any  renewal 
thereof,  or  any  indorsement  thereon,  he  shall 
be  deemed  to  be  the  agent  of  the  assured,  and 
not  of  this  company,  in  any  transaction  re- 
lating to  the  insurance."  The  policy  was 
transferred  to  appellees  on  October  12, 1886. 
Whether  LoOand  &  Menard  knew  that  there 
was  93,000  insurance  on  the  property  when 
they  issued  the  policy  does  not  appear,  but 
Bridges  Iiad  knowledge  of  that  fact.  The 
cause  was  tried  without  a  jury ;  and,  aittjougli 
requested  to  do  so,  the  judge  failed  to  file 
conclusions  of  fact  and  law  on  which  the 
judgment  was  based.  As  the  court  below 
declined  to  find  conclusions  of  fact  and  law, 
we  cannot  know  on  wtiat  issue  or  issues  the 
cause  was  decided. 

It  is  contended  for  appellant  that  Bridges 
was  the  agent  of  the  assured  foraUparpaaes. 
and  that  notice  of  cancellation  to  him  waa 
notice  to  them;  while  it  is  claimed  for  appel- 
lees that  Bridges  was  the  agent  of  appellant 
for  all  purposes.  In  this  contention,  no 
question  is  made  whether  the  acts  of  Mo- 
Nair,  the  clerk  of  Bridges,  and  notice  to  him, 
are  to  l>e  deemed  as  binding  on  each  party 
as  though  bis  act  was  the  act  of  Bridges, 
and  notice  to  him  as  fully  binding  as  would 
have  been  actual  notire  to  Bridges.  We  are 
of  opinion  tiiat  the  claims  of  neither  party, 
in  their  entirety,  can  be  sustained,  but  that 
in  some  respect  Bridges,  if  we  assume  tlutt 
he  and  his  clerk  are  to  be  treated  as  one,  was 
the  agent  of  eauli.  In  making  applicHtion 
to  him  for  insurance,  he  was  nut  treated  by 
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Glen  &  Son  as  the  agent  of  appellant.  They 
wrote  to  him,  asking  insurance,  but  desig- 
nated no  company  in  which  they  desired  it, 
nor  did  they  flx  rates  with  him;  but  they  did 
foipower  him  to  obtain  a  policy  for  them. 
In  so  far  as  he  acted  in  doing  this,  he  must 
be  treated  as  the  agent  of  the  assured.  He 
was  essentially  an  insurance  broker.  In 
Standard  Oil  Ck>.  m.  Triumph  Ins.  Co.,  64  N. 
Y.  S5,  it  was  held  that  such  a  broker  may  be 
regarded  by  the  Insurer  as  clothed  with  full 
anthority  to  act  for  his  principal  in  procur- 
ing, modifying,  or  canceling  a  policy  obtained 
through  hiro,  and  that  his  acts  in  these  re- 
spects are  binding  on  his  principal.  The 
broker,  in  that  case,  seems  to  have  had  en- 
tire control  of  the  oil  company's  insurance 
bosiness,  with  power  to  place  and  keep  np- 
on  its  property  a  large  line  of  insur<ince.  In 
a  more  recent  case  the  same  court  held  that 
the  authority  of  a  broker  who  Is  not  a  gen- 
eral agent  to  place  and  manage  insurance  on 
his  principal's  property,  but  is  specially  em- 
ployed to  procure  Insurance  on  certain 
property,  terminates  with  the  procurement 
of  the  policy,  and  that  no  authority  to  dis- 
cbarge the  contract  could  be  implied  from 
the  original  employment.  Hermann  v.  In- 
surance Co.,  100  N.  T.  411,  3  N.  E.  Rep. 
341.  That  case,  in  some  of  its  facts,  was 
very  similar  to  the  present.  In  disposing  of 
the  case,  the  court  said:  "The  defendant  re- 
served the  right  to  cancel  the  policy  on  no- 
tice to  the  insured.  This  condition  would 
be  satisfied  by  personal  notice  to  the  plaintiff, 
or  to  an  agent  authorized  to  receive  it.  But 
the  authority  of  a  broker  employed  to  pro- 
cure insurance  for  his  principal,  such  bro- 
ker not  being  a  general  agent  to  place  and 
manage  insurance  on  bis  principal's  prop- 
erty, terminates  with  the  procurement  of  the 
policy.  It  cannot,  in  reason,  be  held  to  con- 
tinue after  the  insurance  has  been  procured 
and  the  policy  has  been  delivered  to  the  prin- 
cipal. An  agent  to  procure  a  contract  has 
no  power  to  discharge  it  implied  from  the 
original  authority,  merely.  If  he  possess- 
es that  power,  it  arises  from  some  actual  or 
apparent  authority  superadded  to  the  mere 
power  to  enter  into  the  contract.  In  this 
case  •  •  *  [the  brokers]  bad  no  general 
authority  to  represent  the  plaintiff  in  ^1  mat- 
ters relating  to  the  insurance,  as  did  the  agent 
inthecaseof  Standard  Oil  Co.  V. Triumph  Ins. 
Co.,  64  N.  T.  85,  nor  had  they  any  apparent 
authority  to  accept  notice  of  cancellation. 
•  ♦  •  The  defendant  relies  upon  a  special 
clause  in  the  policy  which  declares  that  ■  it  is 
a  part  of  this  contract  that  any  person,  other 
than  the  assured;  who  may  have  procured 
this  insurance  to  be  taken  by  this  company 
shall  be  deemed  the  agent  of  the  assured 
named  in  the  policy,  and  not  of  this  company, 
under  any  circumstances  whatever,  or  in  any 
transaction  relating  to  this  insurance.'  This 
clause  was  primarily  intended,  no  doubt,  to 
define  the  relation  of  the  insure  I  to  a  person 
who  applied  for  and  procured  the  insurance, 
in  a  case  where  the  same  p.-rAun  was  ul»o 


agent  for  the  insurer  in  taking  risks  and  so- 
liciting insurance;  or,  in  other  woi-ds,  in  a 
case  of  double  agency.  The  obvious  mean- 
ing of  the  clause  is  that  the  person  procuring 
the  insurance  shall,  in  respect  to  that  mat* 
ter,  be  deemed  the  agent  of  the  insured, 
whatever  his  relation  to  the  company  in  other 
respects  may  be,  and  that,  in  any  transac- 
tions in  respect  to  the  particular  insurance, 
he  shall  not  be  deemed  the  agent  of  the  com- 
pany by  reason  of  any  such  other  relations." 
This  last  case  seems  to  us  to  establish  the 
rule  consonant  with  reason  as  well  as  author- 
ity. Grace  v.  Insurance  Co.,  109  U.  8.  278, 
3  Sup.  Ct.  Bep.  207;  Insurance  Co.  v.  Hart- 
well,  100  Ind.  566;  Devens  v.  Insurance  Co., 
88  N.  T.  169;  White  v.  Insurance  Co.,  120 
Mass.  388.  The  case  of  Insurance  Co.  v. 
Reynolds,  86  Mich.  504,  was  in  its  facts 
much  like  the  case  of  Standard  Oil  Co.  ▼.  Tri- 
umph Ins.  Co.,  above  cited;  and  practically 
the  same  ruling  was  made.  We  hold  that 
Bridges  was  the  agent  of  assured  to  procure 
the  policy,  but  that  with  its  procurement 
his  agency  ceased;  hence  notice  of  cancella- 
tion given  to  him  was  not  notice  to  assured. 

The  next  question  is,  how  far  was  be  the 
agent  of  the  insurance  company?  There  is 
nothing  in  the  entire  record  from  which  it 
can  be  held  that  he  was  the  agent  of  the  in- 
surance company  for  any  purpose  other  than 
to  receive  and  remit  the  premium.  So  far, 
as  between  the  company  and  himself,  the 
duty  to  do  this  would  be  implied  from  the 
facte.  There  can  be  no  reasonable  claim  that 
he  had  power  to  issue  a  policy  or  to  consent 
to  further  insurance.  The  want  of  such 
power  compelled  him,  as  agent  for  the  as- 
sured, to  apply  for  a  policy  to  those  who  ap- 
parently had  such  power.  His  own  teeU- 
raony,  that  of  his  clerk,  the  course  of  busi- 
ness, and  all  the  attendant  circumstances, 
show  that  he  was  not  the  agent  of  the  com- 
pany clothed  with  any  such  power  as  was  req- 
uisite to  the  giving  of  consent  to  additional 
insurance.  The  broad  declarations  of  the  as- 
sured that  he  was  agent,  unsustained  by  a 
single  fact  tending  to  show  their  means  of 
information  or  the  grounds  for  their  declara- 
tions, cannot  be  given  weight  against  over- 
whelming facts.  He  knew  not  of  the  exist- 
ence of  the  policy  until  after  the  property 
had  been  destroyed ;  and  there  can  be  no  pre- 
tense that  he,  or  even  his  clerk,  gave  consent, 
in  any  manner,  to  additional  insurance  after 
the  policy  issued.  Had  he  been  agent  of  the 
company  at  the  time  it  is  claimed  that  he 
promised  to  permit  further  insurance,  itcould 
not  be  held  that  such  a  promise,  made  long 
before  the  policy  issued,  would  bind  the  com- 
pany. 

At  the  time  it  is  claimed  that  promise  was 
made,  assured  held  policies  for  not  more  than 
88,000;  and  then  the  company,  or  any  au- 
thorized agent,  might  be  willing  to  consent 
to  additional  insurance  which  would  not  be 
consented  to  after  the  additional  Insurance 
gi-en  by  the  policy  in  question  existed. 
Whetiier  consent    to    additional    insurance 
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would  be  given,  would  depend  on  the  insor- 
ance  and  value  of  stock  existing  when  con- 
sent to  additional  insurance  wasasked.  The 
policy  provided  that  if  other  insurance  was 
obtained  without  consent  of  the  company  the 
contract  of  insurance  should  cease.  Addi- 
tional insurance  was  obtained  without  the 
consent  of  the  company;  and,  in  accordance 
with  its  terms,  the  policy  became  void,  unless 
the  insertion  in  the  policy  of  the  words,  "To- 
tal concurrent  insurance,  $1,000,"  gave  to 
the  assured  the  right  to  procure  other  insur- 
ance without  further  consent  of  the  company. 
These  words  are  detached  from  every  other 
part  of  the  policy,  and  are  not  used  in  any 
connection  wliicli  illustrates  clearly  the  pur- 
pose of  their  insertion.  In  view  of  the  pro- 
vision in  the  policy  that  it  should  become 
void  "if  the  assured  have,  or  shall  hereafter 
obtain,  any  other  policy  or  agreement  fur  in- 
surance, whether  valid  or  not,  on  the  prop- 
erty above  mentioned,  or  any  part  thereof, " 
unless  consent  thereto  was  given  and  evi> 
denced  in  the  manner  provided,  they  may 
have  been  inserted  for  the  purpose  of  deter- 
mining thnt  the  procurement  of  insurance  in 
excess  of  84,000  without  consent  was  a  breach 
of  the  policy,  to  determine  what,  within  the 
intent  of  the  parties,  should  be  deemed  other 
insurance.  That  view  receives  support  from 
the  fact  that,  with  the  policy  in  question. 
Glen  &  Son  had,  when  it  was  issued,  policies 
covering  the  sum  named.  It  seems  to  be 
contended  by  appellant  that  these  words  lim- 
ited the  total  Insurance  to  $4,000  unless  con- 
sent to  additional  insurance  was  expressly 
given,  and  by  appellees  that  these  words  gave 
to  Glen  &  Son  the  right  to  take  out  policies 
to  the  extent  of  $5,000  without  consent  of 
appellant.  If  the  words  evidence  any  agree* 
ment  at  all,  or  are  to  be  given  any  effect,  then 
it  becomes  necessary  to  construe  thera.  If 
they  are  used  for  the  purpose  of  limiting  the 
right  of  assured,  with  or  without  consent,  to 
procure  other  insurance,  what  do  they  mean? 
The  word  "total"  means  "all,"  "the  whole," 
which  sum  is  $4,000.  This  sum,  however, 
must  be  made  up  of  insurance  concurrent. 
The  word  "concurrent"  means,  literally, 
"ruuning  together,"  and,  in  the  connection 
here  used,  has  the  sense  of  "co-operating," 
"contributing  to  the  same  event."  Wor- 
cester. "Acting  in  conjunction;  agreeing  in 
the  same  act;  contributing  to  the  same  event 
or  effect;  civoperating;  accompanying." 
Webster.  In  the  absence  of  something  in 
the  context  showing  tliat  the  word  was  not 
used  in  its  ordinary  sense,  it  must  be  under- 
stood so  tohave  been  used;  and  nothing  of  that 
kind  is  found.  To  be  concurrent,  the  insur- 
ance mustoperateat  the  same  time,  upon  the 
same  property,  and  look  to  the  indemnity  of 
the  insured  in  case  of  its  loss  or  destruction 
from  casualty  insured  against.  The  three 
policies  held  by  Glen  &  Son,  amounting  to 
$3,000,  were  concurrent  with  the  policy  sued 
CD,  and,  with  it,  made  total  concurrent  insur- 
ance$4.000;  and  thatsubsequently obtained, 
if  all  llie  policies  are  permitted  to  stand,  would 


givethatconcurrentiosarance$5.000.  From 
this  it  follows  tliat  if  the  words  evidence  an 
agreement,  and  do  not  simply  declare  a  fact, 
it  was  necessary  that  the  consent  of  the  com- 
pany to  subsequent  insurance  should  have 
been  obtained.  If  they  were  used  simply  to 
declare  tiiat  the  policy  in  question,  with  oth- 
ers existing,  gave  $4,000  insurance  on  the 
property  recognized  to  be  v«lid,  the  same  re- 
sult follows. 

Some  other  questions,  nnnecessary  to  dis- 
cuss, are  presented;  but,  looking  to  the  case 
made,  the  want  of  consent  to  insurance  ol>- 
tained  after  the  policy  sued  on  was  issued  re- 
quired a  judgment  for  appellant.  The  judg- 
ment will  Uberefore  be  reversed,  and  judg- 
ment here  rendered  for  appellant.  It  is  so 
ordered. 


BAJn>AiJi  et  cU.  0.  Meredith  et  al. 

{Suvrtme  Court  qf  Texas.    Karch  39, 1800.) 

Knnsa  PjumiBBaHiF— Fowkks  o*  P^anrBBS— 
Nbw  PAmriBS. 

1.  Where  the  managing  member  of  a  mining 
partnership,  in  disregard  of  poeitive  instructions 
from  hia  copartners,  borrows  money  for  partner- 
ship purposes,  bat  solely  on  his  own  credit,  and 
withont  thdr  knowledge,  it  is  error,  in  an  action 
uainst  the  partnership  for  tbe  money,  to  Instmct 
that  tbe  oopartners  are  liable  if  tbe  act  was  "  neo- 
essarjr  for  carrying  on  the  business  of  tbe  partner- 
ship. "  The  implied  power  of  a  member  of  a  min- 
ing partnersUp  to  borrow  money  so  as  to  bind  the 
Urm  depends  on  the  question  whether  such  an  act 
is  nsual  in  tbe  ordinary  oondnct  of  the  business. 

8.  Wbere  there  is  no  evidence  that  the  manag- 
iDg  partner  had  ever  before  borrowed  money  for 
the  partnership  ¥idthin  the  knowledge  of  his  co- 
partners,  or  tbat  it  was  usual  for  one  member  of 
a  mining  Arm  to  borrow  money  to  carry  on  the  firm 
bnsiness,  it  is  error  to  charge  that  the  oopartners 
are  liable  if  the  act  was  "done  in  the  usual  ooorse 
of  the  business." 

3.  Though  it  may  be  irregular,  oi}  the  sugges- 
tion of  a  sole  defendant  that  others  are  liable  with 
bim,  to  cite  in  such  others  as  defendants  b^ore 
plaintiSs  amend  their  pleadings,  yet  the  irregular- 
ity is  cured  by  the  answer  of  the  additional  de- 
fendants, and  a  postponement  of  the  trial  until  a 
subsequent  term. 

Appeal  from  district  court,  Galveston  coun- 
ty. 

Bollinger,  Matt  di  Ballinger,  for  appel- 
lants. 

One  of  several  partners  in  a  mining  firm 
has  not,  as  such,  any  implied  authority  to 
pledge  the  Brm  credit  for  money  borrowed 
for  partnership  purposes.  Bicketts  v.  Ben- 
nett, 56  E.  C.  L.  686;  Dickinson  v.  Valpy.  10 
Barn.  &  C.  128;  Tredwen  v.  Bourne,  6  Mees. 
&  W.  461;  Hawtayne  v.  Bourne,  7  Uees.  Sc 
W.  695;  Blown  v.  Byers,  16  Mees.  Ai  W.  352; 
Skillman  v.  Lachman,  23  Cal.  200;  Breed  v. 
Bank.  4  Colo.  481:  McCullough  v.  Moss.  5 
Denio,  567;  Mining  Co.  v.  Bank,  2  Colo.  248. 
565;  Charles  v.  Eshleman,  5  Colo.  112;  Man- 
ville  V.  Parks,  7  Colo.  128,  2  Pac.  Kep.  212. 

F.  Charles  Hume,  for  appellees. 

Stayton,  0.  J.  Meredith  &  Allocan 
brought  this  action  against  Bernard  Tiernan. 
to  recover  $2,815.67,  which  on  his  checks 
they  had  loaned  to  him  during  a  period  be- 
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tween  October  20  and  December  31,  1885. 
They  were  bankers,  doing  business  in  New 
Mexioo,  where  Tiernan  was  engaged  in  de- 
veloping  a  mine  owned  by  Sawyer,  Bandali, 
Dyer,  and  himself  In  unequal  shares.  The 
money  was  loaned  to  Tiernan,  to  whom  alone 
credit  was  given;  appellees  not  knowing  that 
appellants  were  interested  in  the  mining  en- 
terprise in  wfhch  Tiernan  used  the  money 
kwaed.  The  action  having  been  brought 
Mgaiast  Tiernan  alone,  he  suggested  by  plead- 
ing that  Sawyer,  Randall,  and  Dyer  were 
equally  liable  to  appellees  with  himself,  and 
a^ed  that  they  be  made  defendants.  They 
were  cited  before  any  amendment  to  the  plead- 
ings of  the  plaintiffs  Was  made,  and  an- 
swered, and  some  question  is  made  as  to  the 
regularity  of  the  proceedings  in  this  respect. 
Mereditlx  A  Ailman  amended  their  pleading 
on  the  coming  in  of  the  answer  of  Tiernan, 
and  alleged  that  when  they  brought  the  ac- 
tion they  were  not  aware  ctf  any  liability  cm 
the  part  of  Sawyer,  Randall,  and  Dj-er.'bot 
then  set  up  their  HaUllit^  as  partners  of  Tier- 
nan. Thore  was  a  judgment  for  sum  claimed 
against  all  defendants. 

That  appellees  loaned  the  money  to  Tier- 
nan la  not  questioned,  and  that  tie  used  it  in 
developing  the  mine  owned  by  them  is  made 
clear.  It  seems  that  the  development  of  the 
mine  liegan  in  1888,  and  was  continued  until 
soaoe  time  In  spring  of  1986. 

It  shears  from  tha  evidence  of  Tiernan 
sod  the  other  defendants  that  an  estimate  was 
made  each  year  of  the  work  that  should  be 
done  and  money  expended,  and  that  to  meet 
this  each  eontribnted  in  proportion  to  Ms  in- 
terest. When  the  money  thus  contributed 
for  tlie  yeaxs  1883  and  1884  was  expended,  it 
seems  that,  in  accordance  with  agreement, 
the  work  oeased.  There,  however,  at  the 
close  of  work  in  three  years,  may  hare  been 
some  indebtedness  subsequently  paid  by  de- 
fendants. Whether  such  balances  were  for 
labor  or  material  or  for  borrowed  money  does 
not  appear,  nor  does  it  appear  what  such  bal- 
ances were.  The  statement  of  Tiernan  in 
reference  to  that  is:  "When  I  needed  money 
to  continue  the  work,  I  would  notify  my  as- 
sociates, when  they  would  supply  me  with 
money  until  this  last  indebtedness.  Under 
the  agreement  or  understanding  I  had  with 
my  associates,  I  was  to  man.ige  the  workings 
of  the  mines,  and  look  after  their  and  my  in- 
terests out  there  generally.  1  had  everything 
to  do.  No  one  bad  anything  to  do  with  it 
but  myself.  Prior  to  the  accruing  of  the 
amount  sued  on,  I  sometimes  had  occasion  to 
procure  advances  out  at  the  mines  beyond  the 
amount  of  money  contributed  by  my  associ- 
ates for  the  advancement  of  tlie  work.  I 
don't  know  that  1  ever  communicated  that 
fact  directly  to  my  associates.  I  told  them  in 
a  general  way  that  I  could  get  a  few  hun- 
dred dollars  out  there  when  I  was  short. 
There  was  nothing  disapproved  that  I  did. 
To  pay  the  debts  contracted  in  that  way,  from 
time  to  time,  money  was  contributed  by  Cap- 
tain Sawyer,  Dr.  Randall,  and  Mr.  Dyer. 
v.l3s.w.no.ll— 37 


These  were  the  sources  the  money  had  to 
come  from." 

During  the  year  1885,  prior  to  October 
lOlh.an  indebtedness  of  $3,700  was  Incurred 
in  the  work  in  excess  of  sums  provided  for 
that  purpose.  At  that  time  Tiernan  was  in 
Galveston,  and,  according  to  his  statement, 
it  was  then  agreed  between  the  four  persons 
interested  that  each  would  contribute  in  pi-o- 
portion  to  his  interest  to  make  up  the  sum  of 
•5,000,  with  which  this  indebtedness  should 
be  discharged,  and  some  other  work  agreed 
upon  done.  There  is  a  conflict  in  reference 
to  tills  matter  between  tlie  evidence  of  Tier- 
nan and  Sawyer;  the  latter  denying  that  he 
made  any  such  agreement,  and  the  former 
stating  that  he  did.  All  the  pnrties  except 
Sawyer  furnished  money  in  accordance  with 
that  agreement,  but  he  did  not.  His  share 
would  have  been  81.406.25.  The  indebted- 
ness of  $8,700  seems  to  have  been  for  wages 
of  miners,  co.il,  wood,  and  other  expenses  of 
developing  the  mine,  and  was  paid  with 
money  f  nrnished  under  agreement  of  October 
10,  1885.  The  testimony  of  Tiernan  is  vo- 
Inminons,  and  shows  that  be  had  the  entire 
snpervision  of  the  .work;  that  he  gave  his 
personal  attention  to  it  for  years,  sacriflcing 
his  time  and  comfort  to  that  end.  Extracts 
from  his  letters  written  during  the  year  1885 
will  illustrate  the  manner  in  which  the  busi- 
ness was  conducted,  as  well  as  the  under- 
standing of  the  parties  as  to  the  conduct  of 
the  basiness  on  a  cash  basis.  Sawyer  seems 
to  have  been  the  correspondent  from  this 
place,  and  on  May  23,  1885,  be  wrote  to 
Tiernan:  "I  notice  the  work  is  using  up  your 
cash  faster  than  you  expected,  and  also  what 
you  say  that  no  provision  has  been  made  for 
other  work  than  in  the  King  mine  cross-cuts, 
which  is  true.  The  objective  point  in  your 
developments  Is  to  cut  the  vein  or  seam  to 
the  north-west  of  the  deep  shaft  at  the  150- 
feet  level,  or  determine  that  there  is  no  seam 
or  vein  there  withm  a  reasonable  distance; 
and  the  means  to  do  this  is  the  $4,000  raised 
and  handed  you,  and  whatever  you  could 
make  out  of  the  ore  on  your  dumps.  I  will 
inform  our  partners  of  what  you  write,  and 
your  opinion  as  to  stopping  before  you  are 
satisfied  about  it.  It  might,  perhaps,  l>e 
prudent  to' concentrate  your  funds  in  the  N. 
W.  cross-cut,  but  I  am  not  authority,  and 
can  only  say  it  was  very  inconvenient  for  me 
to  put  up  the  $1,125  on  my  proportion  of  the 
$4,000,  and  it  becomes  a  very  serious  ques- 
tion about  my  being  able  to  furnish  another 
dollar  this  season;  but  I  will  consult  our 
partners,  wltliout  reference  to  my  own  In- 
ability to  furnish  further  means  fur  any  pur- 
pose." In  letter  of  date  July  27,  1885, 
transmitting  a  part  of  $1,500  which  the  par- 
ties had  agreed  to  furnish  in  addition  to  the 
$4,000  before  referred  to,  Sawyer  said:  "You 
will  please  understand  that  we,  Riindall, 
Dyer,  and  myself,  have,  in  famishing  this 
last  amount,  gone  to  the  full  extent  we  will 
go  in  expenditures  on  tiie  King  group  of 
mines  at  this  time;  and,  afterdisbui-singthis 
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amount,  you  will  please  make  no  further  con- 
tracts, or  do  any  more  work,  or  make  any 
further  expenditures,  for  our  account."  In 
reply  to  this,  on  August  3,  1885,  Tiernsn 
wrote  to  Sawyer:  "I  am  pegging  away  on 
the  drift  and  cross-cut.  As  it  takes  same 
fuel,  engines,  and  top  men  to  run  one.  so  I 
concluded  that  until  I  stopped  for  good  it 
was  cheaper  to  run  both  works  at  the  same 
time.  Ten  or  fifteen  feet  may  lead  us  to  ore 
in  the  drift,  and  a  change  may  take  place  in 
the  cross-cut  for  the  better.  •  *  •  I  will 
send  statement  of  expenses  for  month  ending 
July  31.  I  believe  firmly  that  we  will  get 
ore  in  the  drift  that  will  be  some  account, 
and  may  bring  us  out  all  right.  We  can  do 
this  work  for  less  money  now  then  we  ever 
can  after  stopping  work,  by  at  least  66§  per 
cent,  cheaper.  It  may  take  to  the  10th  of 
this  month  to  determine.  If  nothing  is 
found  by  that  time  to  pay  us,  we  close  on  the 
King  mine  for  this  year.  •  •  •  I  trust 
this  will  be  satisfactory  to  our  partners  all 
around.  Our  chances  are  good. "  On  July 
30,  1885,  Sawyer  wrote:  "I  wrote  you  an 
oflBcial  letter  on  27th,  which  I  trust  reached 
you  safely.  While  regretting  that  the  pusii- 
ing  of  the  N.  W.  croes-cut  was  not  prosecut- 
ed in  preference  to  any  other  work,  and 
thereby  solve  the  problem  you  intended  to 
demonstrate  when  you  left  home,  *  *  * 
still  it  has  not  been  done,  and  if  the  money  is 
exhausted  that  we  and  yon  have  furnished 
for  that  purpose,  and  the  proceeds  of  the  ore 
on  your  dump  is  not  su£Bcient  to  do  it,  it  of 
course  will  not  be  done  now;  and,  judging 
from  what  I  know  of  myself  and  our  part- 
ners, the  only  thing  now,  and  for  some  time 
to  come,  is  to  lie  still,  and  to  let  the  property 
lie  still."  On  August  7,  1885,  he  again 
wrote:  "I  have  your  favor  of  the  3d,  and 
note  carefully  what  you  say  in  it,  as  well  as 
from  extended  remarks  of  the  31st.  My 
statements  to  you  on  the  financial  question 
were  intended  to  make  our  conditions  and  in- 
tentions unmistakable,  and  I  now  understand 
by  your  letter  that  if  you  do  not  meet  with 
promised  success  by  the  10th  that  you  will 
close  down."  On  November  18,  1885,  he 
wrote:  "I  tried  in  every  way  to  prevent  you 
from  working  on,  and  instructed  you  not  to 
expend  any  money  beyond  the  $1,5U0  for  our 
account,  knowing  well  that  I  had  no  money, 
and  that  my  credit  was  strained ;  so  you  must 
do  the  best  you  can,  inasmuch  as  you  took 
the  chances  of  expending  the  money  against 
my  protesting."  On  November  28,  1885, 
Sawyer  again  wrote:  "Notice  what  you  say 
about  having  prosecuted  the  work  of  develop- 
ment beyond  the  intention  at  the  time  you 
left  last  spring.  I  undei-stand  it,  as  you  do, 
that  you  took  tbe  chances,  without  authority 
from  me,  and  against  my  wishes  and  instruc- 
tions, to  expend  more  money  for  our  account, 
and  for  the  reasons  given  in  your  letters,  be- 
fore me.  1  understand,  also,  my  responsibili- 
ty in  tbe  business,  and  will,  when  I  can  do 
so  without  sacrifice  of  property  or  credit, 
come  up  for  what  I  am  obligated  for;  but  as 


I  wrote  you  then,  I  will  repeat,  I  cannot 
send  you  any  money  now.  I  stood  in  at  the 
time  for  more  than  I  could  consistently  do, 
and  haven't  yet  paid  that;  so,  having  taken 
the  responsibility  to  expend  the  money,  you 
must  take  care  of  it  until  I  can  reimburse 
you." 

The  folio wi  n  g  statement  from  brief  of  coun- 
sel, while  not  in  all  respects  in  the  language 
of  the  witness,  nor  entirely  complete,  is  cor- 
rect in  reference  to  essential  matters :  "  Tier- 
nan  further  says:  'October  10  there  was  a 
meeting  at  Sawyer's  office.  Dyer,  Sawyer,  and 
himself  being  present;  and  they  agreed  to  go 
on  with  the  95,000.  It  was  to  be  the  last; 
just  like  we  had  done  at  all  other  times. 
Gave  Dyer  a  release  October  10, 1885.  stating: 
"From  and  after  this  date  no  installment 
on  demand  of  any  kind  shall  be  made  by  me 
or  through  me,  directly  or  indirectly,  on  iii. 
I.  Dyer,  joint  owner  with  S.,  H.,  and  myself 
in  certain  mines  in  New  Mexico,  unless  fully 
sanctioned  by  said  I.  D.  in  writing,"  etc. 
Said  nothing  to  Dyer  about  assessments  of 
B.  or  S.  He  asked  me  something  about  Saw- 
yer, but  I  don't  recollect  what  it  was.  In 
1883  and  1884  we  closed  up  the  mine  for  the 
season.  In  1885  we  kept  right  along.  When 
1  came  to  Galveston  that  trip,  $3,700  was 
due  to  the  miners  for  labor,  and  for  wood  and 
coal,  and  al.  expenses  at  the  mines.  Aftor  I 
returned  to  the  mines,  with  such  money  as  I 
had,  I  commenced  to  do  the  usual  work  of 
developing  the  mines.  I  had  a  lot  of  miners 
that  were  running  drifts.  We  run  in  on  the 
south-east  about  fifty  or  fifty-five  feet,  on  the 
north-west  about  eighty-five  or  ninety  feet, 
to  the  north-east  about  eighteen  or  twenty 
feet,  hoping  to  tind  ore.  Still  kept  on  with 
the  black  rock  business  to  127  feet.  This 
work  I  speak  of  is  what  was  done  from  the 
first.  Don't  know  how  much  I  did  after  I 
got  back  in  October.  After  I  got  back,  I 
think  on  the  contract  I  run  in  from  eighteen 
to  twenty  feet.  On  the  south-east  drift  I 
might  have  gone  in  about  eighteen  feet.  The 
black  rock  was  a  cross-cut.  Did  some  work 
on  it,  but  cannot  say  how  much.  My  share, 
81,675,  was  in  bank-bills.  Suppose  they  were 
95,  $10,  or  $20  bills.  I  got  the  money  out 
of  my  business  in  Galveston,  not  out  of  a 
bank.  I  don't  remember  what  Sawj'er's  ex- 
cuse was  for  not  paying  his  share.  I  think 
he  said  he  could  not  pay  it.  I  went  on  and 
collected  the  other  shares.  I  don't  think  I 
mentioned  to  the  other  parties  that  Sawyer 
said  he  could  not  pay  bis  share.  At  the 
meeting  Sawyer  was  chairman.  Of  course  he 
was  to  pay.  Afterwards,  when  I  went  to 
collect  the  money,  he  said  he  would  not  pay. 
The  receipts  given  to  Dyer  and  Randall, 
dated  October  10th,  signed  by  Sawyer,  ex- 
press that  the  amounts  are  for  expenses  al- 
ready incurred,  and  for  running  adrift  about 
twenty  feet,  and  doing  assessment  work  on 
four  claims  at  Eureka,  the  aggregate  expense 
of  which  is  $5,000.'  Bepeats  statement  of 
the  meeting  on  October  10th  between  Sawyer, 
Dyer,  and  himself,  and  agreement  by  each  ta 
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contribnte  hia  proportion  of  $5,000.  *  After- 
wards Sawyer  told  me  he  wotilil  not  pay  bis 
portion.  I  tbink  it  was  at  the  lime  he  wrote 
me  tbe  receipts  for  Dyer  and  Randall.  I 
think  it  was  down  stairs  he  told  me.  I  tbink 
it  was  the  same  day  of  the  meeting;  ali  fin- 
ished ap  that  day,  October  10th.  Sawyer 
told  me  he  would  pay  no  more.  I  most  cer- 
tainly did  contribute  my  own  share.  Sawyer 
bas  never  paid  his,  $1,406.25.  I  applied 
what  I  collected  to  tlie  debts  and  for  tlie  gen- 
eral use  of  the  King  mine.  I  did  not  have 
any  left  for  continuance  of  the  work,  because 
Sawyer  had  not  come  up  with  his  share.  I, 
however,  still  went  on  with  the  work.  I  got 
the  money  from  Meredith  &  Ailman.  They 
paid  the  checks,  and  that  is  how  the  debts 
originated.  As  I  did  not  have  S.'s  part,  I 
went  to  the  bank,  and  got  advances  from  M. 
A  A.  The  money  I  got  from  them  was  ex- 
pended on  the  mine  for  the  general  account 
of  as  all."* 

Sawyer  testified :  "  It  was  agreed  at  a  meet- 
ing  dt  us  four — Randall,  Tiernan,  Sawyer, 
and  Dyer — that  in  the  event  of  a  purchase  of 
King's  interest  we  would,  in  addition  to  the 
amount  paid  for  King's  interest,  furnish 
$10,000  for  machinery,  etc.,  for  developing 
this  mine;  and,  inasmuch  as  Mr.  Tiernan  had 
reported  that  surface  development  work  was 
nearly  exhausted  upon  the  King  mine,  that  a 
test  of  its  value  should  be  made  by  sinking  a 
shaft  of  250  feet.  Ten  thousand  dollars,  in 
Tieman'sjudgment,  was  sufiScient  to  perform 
this  work.  It  was  further  agreed  in  that 
meeting,  as  it  was  at  every  subsequent  meet- 
ing, that  a  certain  amount  of  work  was  to  be 
done  the  succeeding  season,  and  that  the 
$10,000  was  all  that  was  to  be  expended; 
and  I  went  into  it  on  that  basis.  I  told 
Tiernan,  and  be  understood  very  clearly  and 
distinctly,  that,  while  I  put  that  money  in 
tbe  King  mine  as  an  investment,  that  I  did 
not  put  anything  into  mines  that  I  could  not 
afford  to  lose,  and  that  my  proportion  of 
$10,000  was  as  much  as  I  could  stand.  We 
accepted  his  judgment  as  to  the  proper  course 
to  pursue  and  the  proper  work  to  be  done, 
and  he  made  an  estimate  in  every  instance 
of  wliat  it  would  cost,  and  then  we  agreed 
upon  it,  or  did  not  agree,  as  the  case  might 
be.  When  the  amount  was  about  exhausted, 
Tiernan,  recognizing  his  obligation  to  cease 
work  on  the  property  when  directed,  came 
home.  That  was  October.  1883.  That  win- 
ter they  agreed  with  the  Massachusetts  com- 
pany, owning  an  adjoining  mine,  to  put  in 
$6,000  to  go  down  to  a  level  of  400  feet,— the 
Massachusetts  company  to  pay  $2,000,  the 
other  their  proportion.  The  Massachusetts 
company  failed  to  pay.  Tiernan  was  very 
confident  that  by  spending  $4,000  more  they 
would  succeed,  and  then  appellants  agreed  to 
advance,  and  did  advance,  their  proportion  of 
that  sum ;  but  it  also  proving  a  failure,  they 
refused  to  furnish  more  money,  and  Tiernan 
came  here  in  October,  1884.  In  tbe  spring  of 
1885  it  was  determined  to  run  a  cross-cut 
from  150-foot  level  in  tbe  deep  shaft.    We 


had  three  meetings  about  that  before  we  de- 
cided to  do  anything  about  it.  Tiernan 
thought  he  could  raise  $3,000  out  of  the  dump 
ore,  and  we  decided  to  raise  $4,000.  After- 
wards they  decided  to  raise  $1,500  more,  and 
notified  him  that  was  all  he  should  expend 
for  our  account.  In  1883  and  1884,  when 
we  told  him  to  stop  work,  he  complied,  but 
in  1885  he  did  not.  He  gave  hia  reasons  for 
not  stopping  the  work,  and  went  on  with  it, 
notwithstanding  our  requests  to  stop,  and 
protests  not  to  do  any  more  on  it.  Tiernan 
came  to  Galveston  in  October,  1885.  My 
recollection  of  the  meeting  of  October  10th  is 
different  from  Mr.  Tiernan's.  We  bad  no 
meeting  then.  Mr.  Tiernan  came  down  to 
tbe  office  and  saw  me,  and  told  me  that  he 
had  done  this  work,  and  it  had  to  be  paid 
for,  and  that  he  owed  so  much  money  up 
there,  and  that  he  required  $5,000  to  pay  the 
debts  and  do  the  work  that  remained  to  be 
done.  I  told  him  that  I  had  written  to  him 
that  I  had  put  in  as  much  money  as  I  could 
that  season,  and  could  not  put  in  any  more. 
He  was  earnest  and  vehement,  and  became 
warm.  A  day  or  two  after  that  he  told  me 
that  Randall  and  Dyer  were  willing  to  put  in 
their  proportion  of  the  $5,000.  I  told  him  I 
could  not,  and  would  not,  put  in  any  more. 
If  R.  &  D.  wanted  to  continue  this  work,  I 
would  not  influence  them,  or  stand  in  their 
way.  I  was  going  to  New  York.  He  said 
be  wanted  these  proportions  passed  through 
the  same  channel  they  always  had,  and  asked 
me  to  write  the  receipts,  and  he  would  col- 
lect the  money  from  R.  and  D.  That  was 
carried  out,  and  lie  went  up  to  the  mines,  and. 
he  continued  to  work  on,  and  to  report  tlo  me 
what  lie  was  doing  from  time  to  time.  He 
wrote  me  be  was  doing  the  work  on  his  own 
responsibility.  If  lie  struck  rich  ore,  every- 
thing would  be  overlooked.  If  be  did  not 
strike  paying  ore,  he  expected  to  suffer  for  it. 
When  he  came  back  the  last  time  he  said  I 
would  have  to  pay  my  proportion  of  the  work 
that  had  been  done,  and  that  the  courts 
would  make  me  do  it.  I  told  him  that  if  he 
was  going  to  take  it  into  tbe  courts  let  us 
have  no  moreconversation  aboutit.  He  said 
he  had  heard  from  his  foreman,  and  that  he 
was  gettirg  out  some  very  rich  ore.  I  said, 
*  You  are  not  working  on  my  account;'  and 
be  said,  'No,'  but  on  his  own.  From  the 
time  of  the  purchase  of  King  interest  in  the 
King  grant,  T.  has  received  from  D.  $9,- 
356.87,  from  R.  $10,174,  from  me  $10,335.90, 
less  $2,500,  cost  of  machinery,  paid  for  by 
me.  During  all  that  time  be  has  never  ren- 
dered a  statement,  a  voucher,  or  figures,  ex- 
cept as  to  his  indebtedness,  and  the  money  he 
wanted.  Mr.  T.  was  intrusted  to  do  the 
work  up  there  according  to  his  judgment,  up 
to  the  amount  of  money  we  agreed  to  furnish 
each  year  upon  his  estimates,  and  he  was  not 
to  exceed  that.  He  understood  from  me  per- 
sonally, and  from  the  others,  that  was  all  we 
would  be  willing  to  expend  during  the  sea- 
son succeeding.  If  the  mine  showed  up  well, 
all  riglit;  but  not  to  go  beyond  what  we 
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agreed  upon.  These  were  not  the  words,  but 
that  was  the  understanding.  There  was 
never  any  letter  written  by  me  or  any  au- 
thority given  him  to  make  any  debts  or  bor- 
row any  money  on  my  account;  and  I  am 
pretty  sure  there  was  no  such  authority  from 
B.  or  D.  Prior  to  commencing  the  season's 
'work  we  all  had  a  meeting,  and  his  views 
were  formally  presented.  His  estimates 
showed  that  it  would  take  so  much  money  to 
do  so  much  work.  Theu  the  question  was 
whether  we  would  or  could  contribute  the 
necessary  funds.  We  would  Anally  agree 
upon  the  amount  of  work,  and  the  manner  in 
which  it  was  to  be  done.  He  could  change 
the  manner  of  the  work  when  he  got  there 
until  the  level  was  reached,  or  the  money  ex- 
hausted we  had  agreed  to  put  in.  The  trans- 
actions were  cash.  He  had  no  authority  to 
go  beyond  the  agreed  amount  of  money  to  be 
expended.  He  certainly  had  no  authority  to 
borrow  money  for  my  account,  and  to  my 
knowledge  he  had  no  such  authority  from 
the  others. " 

E.  Bandall  testified:  "Every  year,  when 
Mr.  T.  came  down,  we  got  together  early  in 
the  spring,  and  agreed  upon  the  work  to  be 
done,  and  the  amount  of  money  we  would 
contribute.  It  was  the  understanding  be- 
tween us  all  that  that  was  to  be  the  limit. 
It  was  plainly  understood  that  he  was  not  to 
go  beyond  what  was  agreed  upon.  I  never 
gave  him  any  authority  to  borrow  money  on 
my  account.  It  was  the  understanding  every- 
ttiing  was  to  be  done  on  a  cash  basis.  There 
was  to  be  no  credit  at  all.  Of  course,  as  in 
all  transactions,  the  work  might  overrun  the 
estimates  a  little,  and,  when  Mr.  Tiernan 
came  home  at  the  close  of  the  season,  we 
agreed  to  pay  up  what  was  owing.  He 
obeyed  instructions  in  1S83  and  4  to  stop 
work,  but  in  1885  he  continued  on  with  the 
work,  and  came  down  here,  and  we  told  him 
distinctly  it  did  not  make  any  difference  what 
'was  ahead,  we  were  not  going  to  spend  an- 
other dollar,  and  that  I,  for  one,  could  not 
raise  the  money.  There  was  no  man  on  earth 
that  had  authority  from  me  to  make  a  single 
dollar  credit  on  my  account.  He  said  he 
owed  so  much  money  up  there  at  the  mine; 
that  they  were  rough  fellows,  and  a  man 
should  always  pay  bis  debts  promptly;  and  he 
wanted  to  come  out  of  the  mine  perfectly 
clear  of  debt.  Tiernan  came  to  see  nie  on 
October  10th,  stating  tiiat  he  had  been  to  Mr. 
Sawyer  and  to  Mr.  Dyer,  and  there  had  been 
an  agreement  to  pay  off  this  debt;  raise 
95,000,  pay  off  every  cent  we  owed,  and  do  a 
little  more  work  that  would  be  more  satis- 
factory to  have  done,  and  he  could  come  out 
of  the  mountains  not  owing  a  cent.  He  said 
Sawyer  had  left  that  day,  and  had  given  him 
two  receipts, — one  to  Dyer,  for  his  money, 
and  one  to  me.  From  the  conversation  of 
Tiernan  I  was  led  to  believe  that  Sawyer  had 
paid  his  proportion  and  Dyer  his.  I  agreed 
to  pay  my  proportion  of  the  05,000.  In  the 
above  time  I  have  never  seen  a  statement  of 
account  from  him,  except  of  what  money  he 


wanted  to  carry  on  the  work  with.  I  asked 
him  for  a  statement,  and  to  keep  books  of  ac- 
counts and  show  his  expenditures." 

I.  Dyer  testitied :  "  When  I  entered  this  bus- 
iness, I  understood  it  was  to  be  a  strictly  cash 
affair,  and  'pay  as  you  go.'  I  was  always 
willing  to  pay  my  proportion  when  the  oth- 
ers agreed  to  anything,  but  I  did  not  want 
any  credit  business.  We  furnished  him  with 
the  means,  as  stated  by  the  other  witnesses, 
to  carry  on  the  work,  and  I  believe  what  they 
have  stated  was  about  what  Wiis  done.  la 
October,  18S5,  when  he  came  down,  I  declined 
to  pay  any  more.  As  there  was  95,000  to  bo 
raised  to  pay  off  what  was  owing  at  the 
mines,  and  to  conclude  some  little  work  to  be 
done,  I  agreed  to  contribute  my  proportion, 
$781. 25, 1  think,  but  with  the  distinct  under- 
standing that  I  was  not  to  be  called  upon  for 
any  more,  and  should  be  e^ntirely  released. 
Tiernan  said  he  was  sick  of  the  business,  and 
did  not  intend  to  do  any  more  work;  and  I 
understood  from  him  distinctly  the  $5,000 
was  to  pay  everything  and  do  what  worbw^as 
to  be  done.  Mr.  Tiernan  had  seated  that  pre- 
vious to  October  10,  1885,  when  he  came 
down  here,  there  was  a  meeting  held  at  which 
I  was  present.  If  there  was  any  such  meet- 
ing, I  know  nothing  of  it.  It  has  certainly 
escaped  my  memory.  I  think  I  would  re- 
member it  were  there  such  a  meeting.  I  sup- 
posed when  I  paid  ray  proportion  Mr.  Sawyer 
had  or  would  pay  his.  Subsequently  I  heard 
Sawyer  say  he  would  not  pay  iL  The  receipt 
Wiis  delivered  me  by  Tiernan.  Said  he  was 
anxious  to  get  the  money  and  get  away,  and 
'was  collecting  it  himself.  I  did  not  see  Saw- 
yer on  that  day,  or  for  several  days  previous. 
I  was  not  at  any  meeting  that  might  have 
been  held  previous  to  that.  If  there  was  any 
losses,  I  was  to  pay  my  proportion  of  such 
lasses.  I  did  not  consider  I  was  a  partner  in 
any  concern,  but  I  considered  I  owned  a  cer- 
tain interest  with  the  other  three,  and  did 
not  consider  there  was  any  partnership  fur- 
ther than  that.  None  of  these  gentlemen 
had  authority  to  trade  on  my  credit  for  any- 
thing, or  represent  me  in  borrowing  money 
for  that  mining  business,  or  anything  else. 
I  never  held  myself  before  tlie  world  as  a 
partner  in  this  business.  As  I  stated  before, 
I  went  into  it  on  a  cash  basis,  and  would  not 
consent  to  any  credit  business. "  Every  item 
sued  for  is  for  money  loaned  and  interest 
thereon,  and  protest  fees  of  bill  of  exchange. 

While  themannerin  which  appellants  were 
brought  before  tlie  court  may  have  been  ir- 
regular, yet  they  answered,  and  the  cause  was 
not  tried  until  a  succeeding  term,  which  cures 
any  irregularities  that  may  have  occurred. 

Tlie  vital  questions  involved  in  this  cause 
arise  mainly  on  assignments  of  error  which 
question  the  correctness  of  the  court's  rul- 
ings in  giving  and  refusing  instructions. 
After  instructing  the  jury  as  to  the  facts 
which  would  constitute  a  partnership,  and 
as  to  the  liability  of  members  of  trading  part- 
nerships, the  court  gave  the  following 
charges:    "But  in  mining  partnerships,  the 
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acts  of  one  pai-tner,  to  be  binding  upon  the 
other  copartners,  must  be  shown  by  proof  to 
have  been  done  In  the  usual  course  of  the 
business,  or  necessary  for  carrying  on  the 
business  of  the  partnership.  To  constitute 
either  a  commercial  partnership  or  a  raining 
partnership,  it  is  necessary  that  the  parties 
be  entitled  to  share  in  the  proHts  of  the  busi- 
ness, and  be  sharers  in  the  business  losses." 
"  If  you  believe  from  the  evidence  that  the 
defendants  purchased  the  King  mine  grant 
jointly,  each  acquiring  a  certain  proportion 
of  the  whole,  and  that,  after  said  purchase, 
they  held  said  property  jointly  each  owning 
and  holding  certain  proportions  of  the  whole, 
and  if  you  believe  from  the  evidence  tliat 
they  held  said  property  with  the  agreement 
and  purpose  to  work  said  mine  for  profit, 
each  to  share  in  his  proportion  in  the  profits 
to  be  derived  from  tlie  work,  then  the  defend- 
ants would  be  mining  partners  in  such  prop- 
erly, and  in  such  mining  adventure,  and 
would  be  liable  for  debts  necessary  to  be  in- 
curred in  carrying  on  said  work,  and  for 
losses  necessarily  incurred  in  the  prosecution 
of  said  work."  "If  you  believe  from  the  evi- 
dence that  the  defendants  were  mining  part- 
ners, and  that  Tiernan  was  the  acting  man- 
aging partner,  having  charge  of  and  direct- 
ing the  work,  and  that  the  account  sued  on 
was  incurred  by  him,  acting  as  such  partner, 
in  Conducting  the  work,  or  in  paying  the  ex- 
penses tliereof,  and  such  work  was  done  in 
the  usual  course  of  business,  or  was  neces- 
sary for  the  conduct  of  the  partnership  busi- 
ness, then  you  will  find  for  the  plaintiffs. " 
"If  the  defendants  were  mining  partners,  as 
aforesaid,  wlien  Tiernan  incurred  the  indebt- 
edness sued-  for  by  the  plaintiffs,  and  said  in- 
debtedness was  contracted  by  him  for  and  on 
account  of  the  mining  work  done  by  liim  for 
himself  and  associate  co-defendants  as  part- 
ners, and  if  such  work  was  done  in  the  usual 
conrse  of  tlie  business,,  all  and  each  of  the 
defendants  are  liable  to  the  plaintiffs  for  the 
proven  amount  of  the  account  sued  on,  with 
8  percent,  interest,  calculated  as  aforesaid; 
and  this  would  be  so,  though  the  evidence 
should  show  that  Tiernan's  co^efendants  had 
instructed  him  from  the  doing  on  their  ac- 
count of  the  work,  or  the  Incurring  on  tlieir 
account  of  the  expenses  to  pay  for  which  the 
account  sued  on  was  contracted,  even  though 
the  plaintifF  in  making  the  advances  may 
not  have  known  who  composed  the  partner- 
ship, and  may  not  have  known  that  any  part- 
nership existed,  and  altiiougii  the  partner  ob- 
taining such  advances  obtained  them  in  his 
own  name,  and  witliout  disclosing  the  names 
of  his  partners,  and  without  discovering  the 
fact  that  they  were  partners;  and  altiiough 
in  obtainingsuch  advances  said  partner  Tier- 
nan may  have  violated  his  express  and  writ- 
ten promise  to  his  partners  that  he  would  not 
incur  such  liability,  and  in  violation  of  his 
express  and  written  promise  to  his  partners 
tliat  they  should  not  be  called  on  for  money 
to  carry  on  said  business,  unless  the  party 
ouikiDg  such  advances  had  knowledge  or  no- 


tice at  the  time  of  making  the  same  of  such 
promise  or  agreement " 

It  is  urged  that  the  court  erred  In  giving 
those  charges,  and  in  refusing  to  give  the 
following:  "If  the  jury  believe  from  the  evi- 
dence tliat  B.  Tiernan  and  the  otlier  defend- 
ants agreed  with  each  other  to  purcliase  the  in- 
terest of  King  in  the  King  mines,  and  to  de- 
velop the  same,  each  of  the  defendants  agree- 
ing to  pay  a  certain  amount  in  proportion  to 
the  interest  iield  by  him  in  the  purcliase  so 
made,  and  it  was  further  undeistood  that 
the  purchase  of  the  mines  Wiis  to  be  made  for 
cash,  and  that  all  work  was  to  be  done  for 
cash,  and  that  wiien  the  cash  so  furnished 
was  spent,  the  work  was  to  stop,  then  neither, 
without  express  authority,  would  have  the 
right  to  borrow  money  or  incur  any  liability 
which  would  be  binding  on  the  other  own- 
ers." "If  the  jury  believe  that  Meredith  & 
Ailraan  agreed  to  lend  the  defendant  Tiernan 
the  money  sued  for  in  this  action,  upon  the 
individual  responsibility  of  Tiernan,  and  they 
were  ignorant  of  the  connection  and  the 
names  of  the  other  defendants,  they  cannot 
recover  of  such  other  defendants  witliout 
showing  affirmatively  that  Tiernan  had  au- 
thority from  the  defendants  to  borrow  money 
on  the  credit  of  the  defendants  for  the  business 
in  which  they  were  engaged. "  The  conclusion 
of  the  charge  given  was:  "But,  unless  yon 
believe  from  the  evidence  that  the  defend- 
ants were  mining  partners,  as  aforesaid,  the 
verdict  should  only  be  against  the  defendant 
Tiernan;  and  unless  you  believe  from  the 
evidence  that  the  work  for  which  the  in- 
debtedness accrued  was  necessary  for  the 
carrying  on  of  the  business,  or  was  in  the 
usual  course  of  the  business,  the  verdict 
should  be  only  against  the  defendant  Tiernan 
for  such  of  the  account  as  Is  proven. " 

Under  the  uncontroverted  facts,  it  must  be 
conceded  that  appellants  are  not  liable  by 
reason  of  holding  themselves  out  to  be  part- 
ners of  Tiernan;  for  appellees  did  not  give 
credit  upon  the  faith  of  the  existence  of  a 
partnership,  but  to  Tiernan  alone,  not  know- 
ing of  tlie  partnership.  It  must  further  be 
conceded  that  Tiernan  was  not  expressly 
given  power  by  his  associates  to  borrow 
money  to  be  used  in  the  mining  enterprise. 
If  it  be  conceded  that  a  partnersliip  existed  be- 
tween Tiernan  and  his  associates,  it  is  clear 
that  he  had  only  such  powers  as  are  to  be  im- 
plied from  the  nature  of  the  business  in  which 
they  were  engaged.  Between  partners  them- 
selves, and  between  the  firm  and  persons 
dealing  with  the  Urm,  it  must  be  presumed 
that  each  partner  is  the  agent  of  the  firm, 
empowered  to  carry  out  Its  objects,  and  to 
transact  the  business  for  wiiicli  the  partner- 
ship was  formed,  in  the  usual  and  customary 
way  pursued  by  other  firms  engaged  in  a  like 
business;  and.  in  the  absence  of  restrictions 
on  this  power,  rights  must  be  adjusted  in 
view  of  its  existence.  Third  persons  deiiiing 
with  a  member  of  a  firm  in  reference  to  part- 
nership matters,  in  the  absence  of  power  ex- 
pressly conferred,  must  recognize  the  fact 
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that  tbe  partner's  power  to  bind  his  Srm  is 
restricted  to  the  doing  of  such  things  as  are 
within  the  scope  of.  the  particular  business. 
Between  the  partners  themselves,  and  be- 
tween the  firm  and  persons  dealing  with  it 
tlirough  a  partner,  there  is  no  doubt  that  tlie 
usages  of  firms  engaged  in  tlie  same  cliaracter 
of  business  in  the  same  country,  as  well  as 
the  general  usage  of  the  firm  in  the  conduct 
of  its  business,  may  be  looked  to  to  ascertain 
the  implied  powers  possessed  by  a  partner. 
If  the  power  exercised  in  a  given  case  be  one 
usually  exercised  by  partners  in  a  like  busi- 
ness, all  tbe  mtsmbers  of  the  firm  toust  be 
supposed  to  have  intended  to  confer  a  like 
power  on  each  other.  If  the  power  be  habit- 
ually exercised  by  a  partner,  and  acquiesced 
in  by  the  other  members  of  the  firm,  it  is  but 
fair  to  conclude  that  the  members  of  the  firm 
intended  it  to  be  exercised. 

There  is  no  evidence  in  this  case,  however, 
which  shows  that  it  was  usual  for  one  mem- 
ber of  a  mining  firm  to  borrow  money;  nor  is 
there  evidence  that,  within  the  knowledge  of 
appellants,  Bernard  Tiernan  had  ever  bor- 
rowed money  for  partnersliip  purposes  before 
he  borrowed  the  money  from  appellees.  There 
is  no  evidence  that  be  had  before  borrowed 
money,  with  or  witliout  the  knowledge  of  his 
co-partners,  for  partnership  purposes;  but, 
were  tliis  otherwise,  as  he  twrrowed  the 
money  in  the  face  of  posltfve  knowledge  that 
his  partners  did  not  desire  this  to  be  done, 
they  would  not  be  responsible  to  him  for  it, 
altliough  it  may  have  been  used,  without  their 
knowledge,  for  partnership  purposes;  hence 
appellees  can  claim  nothing  through  rights 
he  might  have  had  if  he  had  borrowed  the 
money  in  pursuance  of  a  course  of  business 
theretofore  recognized  by  his  associates.  If 
Tiernan  had  not  the  implied  power  to  borrow 
money,  resulting  from  the  nature  of  the  enter- 
prise in  which  he  and  associates  were  en- 
gaged, then  appellees  have  no  Just  claim 
against  tbe  latter;  and  tbe  usual  course  of 
business  of  such  partnerships,  or  of  tliis  par- 
ticular Arm,  could  have  no  bearing  on  any 
question  involved  in  this  case,  except  to  fur- 
nish tlie  measure  of  the  implied  power  held 
by  him.  To  the  extent  of  such  power  pos- 
sessed and  exercised  by  him,  all  other  partners 
are  bound,  whether  appellees  knew  or  did  not 
know  of  the  existence  of  the  partnership  when 
they  loaned  the  money.  It  is  well  settled  that 
members  of  trading  partnerships  have  power 
to  borrow  money  to  be  used  for  partnership 
purposes;  and  it  is  as  well  settled  that  mem- 
bers of  what  are  termed  "non-trading  partner- 
ships" have  nut  such  implied  power.  There 
is  some  difficulty  in  determining  in  all  cases 
whether  a  partnership  belongs  to  the  one  class 
or  the  other.  In  Kimbro  v.  Bullitt,  22  How. 
268,  it  was  said  that,  "  wherever  the  business, 
according  to  the  usual  mode  of  conducting  it, 
imports,  in  its  nature,  the  necessity  of  buying 
and  selling,  the  firm  is  then  properly  regarded 
as  a  trading  partnership,  and  is  invested  with 
all  the  powers,  and  subject  to  all  the  obliga- 
\  incident  to  that  relation. "    A  recent 


writer  snggeats  perhaps  a  fuller  deSnition  as 

follows:  "If  the  partnership  contemplates 
tbe  periodical  or  continuous  or  frequent  pur- 
chasing, not  as  incidental  to  an  occupation, 
but  for  the  purpose  of  selling  again  the  thing 
purchased,  either  in  its  original  or  manufact- 
ured state,  it  is  a  trading  partnership;  other- 
wise, it  is  not."  Bates,  Partn.  §  327.  There 
is  no  doubt  that  all  partnerships  which  fall 
within  this  definition  are  trading  partner- 
ships, and  it  may  be  that  it  is  broad  enough 
to  cover  all  that  should  be  so  classed.  If 
these  were  not  embraced  within  this  defini- 
tion, in  which  each  partner  is  clothed  with 
power  to  borrow  money,  they  may  be  recog- 
nized by  the  character  of  the  business  pursued, 
which  makes  frequent  resort  to  borrowing  a 
necessity,  not  existing  by  reason  of  embar- 
rassments, or  on  account  of  some  fortuitous 
event,  but  for  the  advantageous  prosecution 
of  even  a  prosperous  business.  It  has  been 
generally  held  that  mining  partnerships  are 
non-trading  partnerships,  and  the  indiTidnsl 
members  of  the  firm  without  power  to  borrow 
money  on  the  credit  of  the  firm,  unless  tbe 
power  be  given  otherwise  than  by  implication 
from  the  ordinarv  nature  of  the  business. 
Bates,  Partn.  §§  329,  871 ;  Lindl.  Partn.  266- 
270;  Colly.  Partn.  658,  686,  note  2;  Pars. 
Partn.  108, 218 and  note;  Story,  Partn.  8  126; 
1  Story.  Cont.279;  Daniel,  Neg.  Inst.  §§357- 
S59.  These  authors,  as  well  as  brief  of  coun- 
sel, cite  many  cases  bearing  on  the  question. 
Tbe  evidence  in  this  case  shows  at  least  a 
prima  facie  want  of  power  in  Tiernan  to 
borrow  money  for  the  firm. 

The  first  part  of  the  charge  given  informed 
the  jury  that  to  make  the  act  of  one  member 
of  a  mining  firm  binding  on  it  the  act  must 
have  been  done  in  the  usual  course  of  busi- 
ness. This  was  correct;  but  the  charge  went 
further,  and  informed  the  jury  that  this  or 
another  state  of  facts  must  have  existed  to 
fix  the  liability,  which  was  that  the  act  must 
liave  been  "necessaty  for  carrying  on  tbe 
business  of  the  partnership."  This  carried 
the  implication  that  the  act  of  the  partner 
bound  the  firm  if  it  was  necessary  for  carry- 
ing on  the  business.  An  act  may  be  neces- 
sary for  the  carrying  on  of  the  business  of  a 
partnership,  bat  when  done  by  one  partner 
the  firm  cannot  be  bound  by  it,  unless  he  has 
express  or  implied  power  to  do  the  act. 
Whether  he  has  the  implied  power  depends 
on  whether  the  act  be  "  necessary  to  carry  on 
the  business  in  the  ordinary  way.  A  part- 
ner's power  is  to  do  only  what  is  usual,  and 
not  what  is  unusual,  because  necessary." 
Bates,  Partn.  §  320.  This  charge  was  objec- 
tionable for  the  further  reason  that  there  was 
no  evidence  from  which  the  jury  would  have 
been  authorized  to  find  that  it  was  usual  for 
such  firms  to  borrow  money. 

The  second  paragraph  of  the  charge  given 
was  subject  to  a  like  objection. 

The  third  paragraph,  in  effect,  informed 
the  jury  that  appellants  would  be  liable  if  the 
"work  was  done  in  the  usual  course  of  busi- 
ness, or  was  necessary  for  the  conduct  of  the 
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partnership  business:"  provided,  the  "ac- 
count sued  on  was  incurred  bj  him,  [Tier- 
nan,]  acting  as  such  partner,  in  conducting 
the  work,  or  in  paying  the  expenses  thereof." 
Whether  the  worlc  was  done  in  the  usual 
course  of  business,  or  was  necessary,  was 
not  the  inquiry  to  which  the  mind  of  tliejury 
should  have  been  directed.  The  worlc  may 
have  been  done  in  the  usual  course  of  busi- 
ness, or  necessary,  but  this  would  not  confer 
on  the  partner  power  to  borrow  money  to 
pay  for  it,  unless  the  exercise  of  that  power 
was  usual  in  the  ordinary  conduct  of  such  a 
business. 

The  fourth  paragraph  on  the  same  subject 
was  still  more  objectionable.  The  tirst  part 
of  that  was:  "If  the  defendants  were  raining 
partners,  as  aforesaid,  when  Tiernan  incurred 
the  indebtedness  sued  for  by  the  plaintiffs, 
and  said  indebtedness  was  contracted  by  him 
for  and  on  account  of  the  mining  work  done 
by  liim  for  liimself  and  associate  co-defend- 
ants, as  partners,  and  if  such  work  was  done 
in  the  usual  course  of  the  business,  all  and 
each  of  the  dpfeiidants  are  liable  to  the  pliiin- 
tififs  for  the  proven  amount  of  the  account 
sued  on."  Now,  the  simple  fact  that  the 
work  may  have  been  done  in  the  usual  course 
of  business  was  declared  to  fix  on  appellants 
liability,  if  the  indebtedness  was  contracted 
on  account  of  the  work.  The  instruction 
contained  in  this  and  the  preceding  paragraph 
would  have  been  correct  had  the  defendants 
composed  strictly  a  trading  partnership,  for 
whose  use  the  money  was  twrrowed;  but, 
assuming,  as  they  did,  that  liability  existed  if 
the  money  was  borrowed  and  spent  on  work 
done  in  the  usual  course  of  business,  they 
were  erroneous  when  applied  to  a  non-trad- 
ing partnership.  They  assumed  the  implied 
power  to  borrow  money  to  exist,  becisuse 
work  done  in  the  usual  course  of  business 
may  have  been  paid  for  with  money  bor- 
rowed. 

The  last  paragraph  in  the  charge  given  has 
the  vices  of  all  the  others.  If  a  partner  be 
not  given  express  power  to  borrow  money, 
and  the  business  or  course  of  business  of  the 
firm  or  like  tirms  be  not  such  that  therefrom 
such  a  power  may  be  implied,  then  there  is 
no  reason  for  holding  a  tirm  bound  for  a  loan 
made  to  and  on  the  sole  credit  of  one  partner, 
simply  because  he  may  have  used  the  money 
for  a  partnership  purpose.  JHo  facts  being 
shown  from  which  it  could  have  been  found 
that  Tiernan  bad  implied  power  to  borrow 
the  money  for  the  firm,  the  court  with  pro- 
priety might  have  given  tlie  first  charge  re- 
quested and  refused,  while,  under  a  different 
state  of  facts,  to  have  given  the  charge  would 
have  been  erroneous. 

The  second  charge  asked  and  refused  might 
with  propriety  liave  been  given  for  the  same 
reasons,  while,  had  there  been  evidence  from 
which  power  in  Tiernan  to  borrow  money 
might  have  been  implied,  it  would  have  been 
erroneous  to  have  given  the  cliarge,  unless 
the  jury  had  been  informed  how  it  might  be 
"affirmatively  shown  that  Tiernau  had  au- 


thority from  the  defendants  to  borrow 
money." 

This  case  well  illustrates  the  importance 
of  denying  to  partners  in  mining  enterprises 
the  power  to  borrow  money  on  the  credit 
of  tlie  firm,  unless  the  power  be  expressly 
conferred  by  the  other  partners,  or  fairly 
may  be  implied  from  the  usual  course  of 
business.  Appellants  bad  emphatically  re- 
fused to  furnish  more  money  for  the  prose- 
cution of  an  enterprise,  success  in  which,  of 
all  classes  of  enterprise,  is  most  doubtful. 
They  bad  furnished  as  much  as  they  were 
willing  to  stake  on  the  venture.  Yet  the 
claim  is  that  the  one  partner  bad  the  implied 
power  to  compel  them  to  go  further  without 
proof  of  any  fact  tending  to  show  that  the 
partners  could  have  intended  this,  or  that 
third  persons  could  have  believed  that  they 
80  intended. 

We  have  not  deemed  it  necessary  to  con- 
sider whether  there  is  anything  in  the  pecul- 
iar relations  between  mining  partners  which 
should  influence  the  decision  of  this  case,  but 
have  considered  it  solely  from  the  stand-point 
of  a  non-trading  partnersliip. 

For  the  errors  noticed,  the  judgment  will 
be  reversed,  and  the  cause  remanded. 


Kendali.  et  al.  v.  Clark. 

{Court  of  Appeals  of  Kentucky.    April  Zi,  1890.) 

IiUUTATioHB— Fabtial  FATnyT— Bvidbnci. 

1.  The  indorsement  of  a  partial  payment  upon 
a  note  given  for  purchase  money  of  lands  m>eB 
not  suspend  the  operation  of  the  statute  of  limita- 
tions as  to  the  whole  contract,  so  as  to  keep  alive 
the  vendor's  lien  npon  the  land,  when  in  the  bands 
of  a  subsequent  purchaser  not  a  party  to  the  trans- 
action. 

2.  Where  an  indorsemeiit  of  a  partial  payment 
upon  a  note  is  relied  upon  to  suspend  the  operation 
of  the  statute,  and  the  f  aot  of  payment  is  denied  by 
the  answer  of  the  payor,  the  burden  of  proof  rests 
upon  the  plaintiff. 

8.  Where  a  partial  payment  on  a  note  was  re- 
lied on  to  suspend  the  operation  of  the  statute, 
the  testimony  of  the  plaintlfl  and  another  wit- 
ness, both  parties  to  the  transaotion  allef^ed  to 
result  in  the  payment,  is  not  sufficient  to  establish 
the  fact,  against  the  positive  denial  of  the  payor 
and  of  a  disinterested  third  person,  through  whom, 
if  at  all,  the  payment  was  made,  when  their  testi- 
mony is  supported  by  circumstances,  and  by  other 
evidence. 

Appeal  from  circuit  court,  Fleming  county. 
"To  be  officially  reported." 
W.  0.  Dearing  and  Wm.  J.  Hendrick,  for 
appellants.     W.  A.  Sudduth,  for  appellee. 

Lewis.  C.  J.  Appellee,  John  Clark,  insti- 
tuted this  action  May  1, 1885,  to  recover  judg- 
ment as  assignee  on  a  note  for  8200,  payable 
December  25,  1869,  by  A.  J.  Eoyse  to  Nancy 
A.  Jones,  i  n  part  consideration  for  a  tract  of 
188  acres  of  land,  and  to  enforce  vendor's 
lien  as  well  upon  76  acres  thereof,  sold  to  one 
Ham,  who  afterwards  sold  to  appellant  Camp- 
bell, as  upon  the  residue  of  the  tract  owned 
by  floyse,  now  deceased,  wlien  the  action  was 
commenced.  It  is  obvious  more  than  15  years 
had  elapsed  from  the  time  the  note  fell  due 
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UDtil  the  action  was  instituted,  bat,  to  avoid 
the  plea  of  limitation,  a  credit  of  SI8.80,  in- 
dorsed on  the  note  aa  at  January  2,  1882,  is 
relied  on,  and  seems  to  have  been  considered 
by  the  lower  court  sutiicient  for  the  purpose. 
Whatever  may  be  the  operation  of  the  credit, 
so  far  aa  Boyse,  while  living,  and  his  person- 
al representatives  and  devisees  afterwards, 
might  have  been,  it  certainly  did  not  nor 
sliould  have  the  effect  to  continue  beyond  the 
period  of  15  years  the  lien  on  that  part  of  the 
land  purchased  by  appellant  Campbell,  for  it 
was  expressly  decided  by  this  court  in  Tate 
V.  Hawlcins,  81  Ky.  577,  that  while  a  partial 
payment  made  by  the  original  vendee  on  a 
note  for  the  purchase  money  within  15  years 
would  have  the  eifect,  as  to  him,  to  suspend 
operation  of  the  statute  of  limitation,  between 
accrual  of  cause  of  action  on  the  note  and  date 
of  payment,  tiie  rule  could  not  be  applied  to 
the  prejudice  of  a  remote  vendee  not  a  party 
to  tlie  transaction.  Consequently  the  statute 
of  limitation  is  as  to  Campbell  clearly  a  bar, 
and  it  was  error  to  enforce  the  alleged  lien  on, 
and  the  subject  to  satisfaction  of  the  note,  any 
portion  of  the  original  tract  owned  by  him. 
As  defense  to  the  action,  A.  J.  Royse  while 
living,  and  his  personal  representative  after- 
wards, pietided  payment  of  the  note,  and  also 
limitation.  The  evidence  tends  to  show  the 
note  had  been  piud  oft  previous  to  1882,  but 
it  is  not  necessary  to  reverse  the  finding  of 
the  lower  court  on  that  issue  of  fact.  It  was 
alleged  in  the  answer  that  the  indorsement 
on  the  note  of  a  payment  of  911.80  as  of  Jan- 
uary 2,  1882,  is  false,  and  made  With  fraudu- 
lent intent  to  avoid  operation  of  the  statute; 
to  which  the  plaintiff  replied  that  the  credit 
was  the  amount  found  due  to  Koyse  upon  a 
settlement  then  made  between  him  and  J.  W. 
Crain.  at  the  time  joint  owner  of  the  note,  and 
was,  in  the  presence  and  by  direction  of  Royse, 
indorsed  on  the  note  as  partial  payment  there- 
of. Both  plaintiff  and  Crain  testified  as  wit- 
nesses the  alleged  settlement  was  made  at  the 
date  mention^,  that  the  sum  mentioned  was 
then  found  due,  and  agreed  between  them 
and  Koyse  to  be  there  placed  as  a  credit  on  the 
note,  and  was  done.  £ut  Royse,  who  before 
his  death,  gave  a  deposition,  swore  he  never 
had  such  settlement,  nor  authorized  or  knew 
the  credit  was  placed  upon  the  note,  but  that 
he  had  been  furnished  by  Crain  with  a  state- 
ment of  his  Indebtedness,  which,  together 
with  receipts  of  payments  in  his  possession, 
be  delivered  to  one  John  D.  Secret  to  enable 
him  to  make  the  settlement.  Secret  testified 
the  papers  were,  as  stated  by  Royse,  delivered 
to  him  for  the  purpose,  and  be  did  attempt  to 
make  a  settlement  with  Crain  &  Clark,  but 
that  they  differed  upon  a  basis  of  settlement, 
as  to  the  manner  of  applying  credits  claimed 
by  Royse,  whether  on  the  notes  they  held 
against  him,  or  upon  open  accounts,  and  also 
as  to  the  amount  of  such  credits,  and  conse- 
quently never  did  make  a  settlement,  or  agree 
upon  bow  much  of  the  notes  were  unpaid,  or 


that  there  was  in  fact  any  part  of  eitlier  of 
them  unpaid.  He  also  stated  the  credit  of 
(11.80  was  never  ascertained  or  agreed  upam 
as  a  partial  payment  of  the  note  saed  on,  nor 
was  it  in  his  presence  or  by  bis  directioh  in- 
dorsed on  the  note.  Nor  is  it  satisfactorily 
explained  by  either  Clark  or  Crain  by  wliait 
process  the  precise  sum  of  (11.80  was  ascer- 
tained to  l>e  a  proper  credit  on  the  note.  Tlie 
testimony  of  Secret,  a  disinterested  witness, 
beii^;  direct  and  consistent,  and.  besides,  sup- 
ported by  circumstances  and  evidence  ot  otlier 
witnesses,  it  seems  to  us  should  bo  taken  as 
satisfactory  proof  the  credit  mentioned  was 
never  agreed  upon  by  Koyse  as  a  partial  pay- 
ment of  the  note,  and  was  pktced  thereon 
without  his  knowledge  or  consent;  for  the 
only  evidence  to  the  contrary  is  the  improb- 
able and  unsupported  testimony  of  Clark,  the 
plaintiff,  and  Crain,  assignor  of  the  note. 
The  rule  is  that  an  "admitted  payment  *  *  * 
within  fifteen  years  before  the  institution  of 
the  suit,  not  qualified  or  restricted  by  the  ev- 
idence in  its  legal  import  or  effect,  is  prima 
fade  evidence  of  an  acknowledgement,  aa  of 
the  date  that  the  residue  of  the  debt,,  as  ap~ 
pearing  from  the  note,  remained  unpiiid,  and' 
of  continuing  liability  therefor,  and  conse- 
quently suflScient  to  suspend  the  operation  of 
the  statute  between  the  accrual  of  the  cause - 
of  action  on  the  note  and  the  date  of  the  pay- 
ment." English  v.  Watben.  9  Bush,  387. 
But,  when  tliere  is  a  denial  by  the  payor  that 
an  alleged  partial  payment  waa  made,  no  pre- 
sumption arises  that  the  indorsement  on  the 
note  was  made  witli  his  privity;  for  "the  party 
in  possession  of  the  note  must  be  presumed 
to  know  when  and  by  whom  the  payment  waa 
made  and  the  credit  entered,  and  the  mere 
indorsement  of  a  credit,  although  apparently 
against  tlie  interestof  the  obiigee  at  the  time 
it  purports  to  have  been  made,  cannot  be  re- 
garded as  Bufflcient  evidence  of  payment  by 
the  obligor,  when  that  fact  is  controverted  by- 
answer."  Frazsr  v.  Prazer.  13  Bush,  397. 
It  thus  results  that,  in  order  to  continue  lia>> 
bility  on  the  note  beyond  the  statutory  period 
of  15  years,  the  burden  rested  on  the  plaintiff 
to  show,  the  fact  being  denied,  that  the 
amount  indorsed  asa  credit  was  a  partial  pay- 
ment made  by  Royse.  But,  instead  of  doing 
so,  the  contrary  appears  to  us  clearly  estab- 
lisiied,  and  consequently  no  judgment  ought 
to  have  been  rendered  either  for  the  debt  or  en- 
forcement of  a  lien  on  any  part  of  the  land, 
even  if  the  devisees  of  A.  J.  lioyse,  owners  of 
the  land,  and  necessary  parties,  had  been  be- 
fore the  court.  It  appears  that,  in  pursuanco 
of  the  judgment,  the  entire  tract  of  land  was 
sold  and  purchased  by  the  plaintiff,  Clark,  and 
that  exceptions  to  report  of  sale  were  filed, 
but  erroneously  overruled.  Wherefore  the 
personal  judgment  against  the  administrator, 
judgment  for  sale  of  the  land,  and  confirma- 
tion of  report  of  sale  are  reversed,  and  cause 
remanded,  to  set  aside  the  sale  and  diamisa 
the  action. 


Digitized  by 
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Habtfokd  Lipb  a  Ankditt  Ins.  C!o.  «. 

Hatdbn'8  Adu's. 
(CmirHif  Appeals  <(f  Kentueky.  March  90, 1890.) 

1st*  InSDIUNOB— AOSWT— WaITBR— BiVrDENCB, 

1.  In  an  action  on  a  policy  of  life  insurance  it 
appeared  that  the  appUoation  provided  that  agents 
could  collect  "admission  feee"  only;  that  all  other 
payments  should  be  made  at  the  home  office;  and 
that,  In  case  any  of  them  were  not  paid,  the  policy 
should  be  void.  The  policy  contained  similar  pro- 
Tiaions,  and  farther  prorlded  that  agents  were  not 
authorized  tovary  its  terms.  The  insured  died  two 
months  after  the  policy  was  issued.  At  the  time 
of  receiving  the  policy  the  insured  paid  to  the  local 
agent  who  effected  the  insurance  an  amount  snffl- 
cient  to  carry  the  policy  four  months.  This  amount 
was  due  on  the  flrat  of  the  month  after  the  policy 
was  delivered,  but  it  was  not  tendered  to  the  com- 
pany by  the  agent  until  after  deceased's  death,  and 
was  not  accepted  by  it.  The  general  manager  of 
the  oompuiy  for  that  section  of  the  country  pub- 
licly announoexl  that  the  local  agent  had  authority 
to  receive  the  dues.  Held,  that  this  operated  as  a 
waiver  of  the  restriction  in  the  application  and  pol- 
iey  as  to  the  agent's  powers,  and  estopped  the 
oompany  from  denying  them. 

2.  The  term  "agent,"  In  an  application  and 
policy  of  insurance  providing  that  agents  are  not 
authorized  to  vary  the  terms  of  the  policy,  or  to  re- 
ceive dues,  does  not  apply  to  a  general  agent. 

3.  Where  the  home  office  of  an  insurance  com- 
pany is  remote  from  that  in  which  the  insurance  is 
effected,  theinsnred  hasa  right  to  believe  that  one 
intrusted  with  the  general  management  of  the 
company's  business  in  the  latter  state  has  the  full 
powers  of  a  general  agent. 

4.  In  an  action  on  a  life  policy,  statements  of 
the  agent,  relative  to  his  insuring  the  deceased, 
made  aubsequent  thereto,  cannotbe  proven  against 
the  company,  as  apart  of  the  ret  gestCB. 

5.  The  admission  of  such  evidence,  however,  is 
not  ground  for  reversal,  where  the  substance  of  it 

I  otherwise  proven  by  competent  evidence. 


Appeal  from  circuit  court,  Marion  county. 

"To  be  officially  reported." 

Action  on  a  life  insurance  policy  brought 
by  the  administrator  of  D.  W.  Hayden  against 
the  Hartford  Life  &  Annuity  Insurance  Com- 
pany. There  was  a  judgment  for  plaintiff, 
from  which  defendant  appeals. 

Avritt  &  SusmU,  for  appellant.  Kioet  & 
Spalding,  for  appellee. 

Holt.  J.  April  4.  1887,  D.  W.  Hayden 
made  written  application  to  the  local  agent, 
J.  J.  Pursley,  for  an  insurance  upon  his  life 
of  not  oTer  Sl.OOO,  in  the  safety  fund  depart- 
ment of  the  Hartford  Life  &  Ann  uity  Insur- 
ance Company.  It  stipulated  that,  if  the  in- 
sured should  fail  to  make  any  iiequired  pay- 
ment, then  the  policy  should  be  void,  and  that 
agents  were  authorized  to  collect  "admission 
fees"  only,  all  other  payments  to  Im  made  by 
the  insured  at  the  home  office  in  Hartford, 
Conn.  April  18,  1887,  the  company  issued 
the  policy  at  its  home  office  for  said  sum.  It 
was  sent  to  the  local  agent,  and  he  delivered 
it  to  tlie  insured.  By  its  terms  the  insured, 
among  other  payments,  was  to  pay  to  the  com- 
pany "expensedues"of  93 annually  upon  each 
81,000  of  insurance,  the  first  payment  to  be 
made  upon  the  first  day  of  the  month  succeed- 
ing the  issual  of  tlie  policy,  "or  by  quarter- 
ly or  other  prorata  installments  of  the  same 
in  advance  for  periods  of  less  than  a  year." 
Tlie  policy  farther  providedtbat  "agents"  of 


the  company  were  not  authorized  to  vary  its 
terms;  and  tliat,  after  an  agent  had  delivered 
the  policy  and  collected  the  "admission  fee," 
no  other  payment  under  the  policy  could  be 
made  to  him  without  the  production  of  a  re- 
eeipt  signed  by  the  secretary  of  the  oompany, 
but  must  be  made  at  the  home  office.  It  ap- 
pears to  have  been  left  to  the  agent  to  fix  or 
agree  with  the  insured  upon  the  "pro  rata 
installments"  in  paying  the  "expense  dues," 
and  neither  the  application  nor  the  policy 
states  the  amount  of  the  "admission  fees." 
The  insured  died  on  July  8,  1887.  In  this 
action  by  his  personal  representatives  to  re- 
cover the  insurance  it  is  claimed  by  the  com- 
pany that  the  policy  bad  become  void  before 
bis  death  by  reason  of  bis  failure  to  pay  at 
the  home  office  the  first  installment  of  four 
dollars  of  "expense  dues,"  which  it  claims 
became  due  on  May  1,  1887.  The  petition 
avers  that  the  insured,  at  the  time  the  in- 
surance was  taken,  paid  Pursley  tl8.  The 
evidence  upon  the  part  of  tlie  company 
shows  that  this  was  the  sum  charged  as  an 
admission  fee,  and  that  it  went  to  the  agent, 
if  he  was  at  work  upon  commission.  The 
company  says — Pirtt.  that  no  expense  fees 
were  paid  to  Parsley;  and,  second,  if  there 
were,  then  be  had  no  aathority  to  receive 
them,  and  that  the  insured  was  so  notified 
by  the  provisions  of  both  tlie  application 
and  the  policy.  In  other  words,  that  be  was 
a  special  agent,  with  limited  powers,  and. 
this  being  known  to  the  one  dealing  with, 
bim,  the  principal  cannot  be  held  fur  any- 
thing done  in  excess  of  his  authority.  Ua- 
doubtedly  the  company  could  limit  the  power 
of  Parsley,  who  was  but  a  special  agent;  and 
if  one  dealing  with  him  as  such  agent  knew 
it  had  done  so,  or  as  a  prudent  person  should 
have  so  known,  then  he  did  so  at  his  peril  as 
to  matters  beyond  the  agent's  authority. 

Waiving  wiiether  the  insured  had  a  right 
fairly  to  understand  that  the  term  "admis- 
sion fees"  embraced  the  first  installment  of 
the  "expense  fees,"  yet  it  is  shown  by  the 
evidence  tliat  when  the  payment  was  made 
to  Pursley  by  him  it  was  agreed  between 
them  that  the  insured  had  made  all  necessary 
payment  to  carry  the  insurance  to  September 
1,  1887.  In  other  words,  that  all  fees  or  dues 
were  paid  up  to  that  time.  A  day  or  so  after 
the  insured  had  paid  Pursley,  the  latter  went 
back  to  him,  claiming  that  by  mistake  he  had 
failed  to  pay  him  enough  hy  four  dollars,  and 
the  insured  paid  bim  this  additional  sum,  and 
then  the  agreement  between  them  above 
named  was  made.  Whether  the  agent  agreed 
to  commute  a  part  of  the  admission  fee,  and 
which  was  coming  to  him,  or  not,  does  not 
appear.  He  is  dead,  but  it  is  shown  that  be 
did  not,  during  the  life  of  the  insured,  account 
to  the  company  for  the  four  dollars,  which 
was  the  amount  of  the  installment  of  the  ex- 
pense fee  due  on  May  1,  1887.  After  the 
death  of  the  insured,  and  in  August  follow- 
ing, Puraley,  who  had  been  discliarged  from 
the  service  of  the  company  in  May  previous, 
sent  it  to  the  company,  but  it  refused  to  re- 
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ceive  It.  It  ia  snggeative  that  the  sum  which 
the  agent  claimed  the  insured  through  mis- 
take still  owed  him  after  the  first  payment, 
and  which  he  collected,  was  the  exact  amount 
of  the  installment  of  the  expense  due.  In 
any  event,  we  think  it  is  satisfactorily  shown 
he  agreed  with  the  insured  that  the  latter  had 
paid  all  that  was  necessary  to  tide  the  policy 
to  September  I,  1887. 

The  appellees  were  improperly  allowed  to 
prove  some  statements  of  Furaley  relative  to 
insuring  the  deceased,  made  after  it  had  been 
effected.  The  acknowledgments  of  an  agent 
made  subsequent  to  the  transaction  in  which 
be  acted  as  agent  cannot  be  pioven  against 
the  principal.  They  «re  not  a  part  of  the 
'  res  geatce.  Whstever  the  agent  does  in  the 
praseeation  of  the  principal's  business  is  the 
act  of  the  principal,  and  therefore  what  he 
may  say  relative  to  it  while  so  engaged — dnm 
feroetopua — is  competent  evidence  against 
the  principal.  1  Greenl.  £t.  §  118.  In  tids 
instance,  however,  the  matter  to  wbicli  they 
related  was  otherwise  shown  by  competent 
evidence.  Their  admission  was  not,  there- 
fore, prejudicial  to  the  substantial  rights  of 
the  appellant,  and  the  exception  ia  not,  there- 
fore, to  be  regarded,    avil  Code,  §  338. 

The  question  at  last  in  the  case  is.  had  the 
insured  made  such  a  payment  of  his  dues  that 
the  policy  was  in  force  at  hia  death?  Conced- 
ing that  be  had  notice  from  the  application 
and  the  policy  that  Fursley  had  no  riglit  to 
collect  the  expense  dues,  yet  it  appears  that 
one  Hamilton,  who  was  the  general  manager 
of  the  company  for  Kentucky  and  several 
other  states,  went  with  Pursley  to  the  town 
where  the  insurance  was  taken  upon  the  life 
of  the  deceased,  and  together  they  solicited 
insurance  there.  They  distributed  the  cards 
and  printed  statements  of  the  company, 
showing  that  Hamilton  was  such  manager, 
and  he  gave  it  out  publicly  that  Fursley 
was  the  agent  of  the  company,  and  author- 
ized to  receive  the  fees  and  dues  for  insur- 
ance in  it.  There  is  evidence  showing  that 
he  did  collect  them,  including  the  "expense 
fees,"  with  the  knowledge  and  consent  of  Ham- 
ilton. It  is  true  there  is  some  evidence  con- 
tra, but  there  was  sufficient  testimony  to  au- 
thorize the  jury  to  find  against  the  company 
upon  this  point.  Upon  this  state  of  case  the 
lower  court  instructed  the  jury  as  follows: 
"If  the  jury  believe  from  a  preponderance  of 
the  evidence  that  J.  J.  Fursley,  at  the  time 
of  delivery  of  D.  W.  Hayden'a  policy,  col- 
lected from  him  an  amount  of  money  esti- 
mated and  fixed  by  said  Fursley  as  sufficient 
to  keep  the  policy  in  force  until  September  1, 
18ti7,  and  that  said  Fursley  was  held  out  by 
the  company,  or  its  general  agent,  F.  B. 
Hamilton,  as  its  duly  accredited  a^'cnt,  liaving 
authority  to  estimate,  fix,  and  collect  from 
applicants  the  first  payment  on  delivery  of 
policies,  they  must  find  for  plaintiffs  the 
amount  claimed,  to-wit,  84,000,  and  interest 
thereon  from  October  27,  1887;  otherwise 
they  should  find  for  the  defendant."  This 
instruction  embodied  the  whole  law  of  the 


case  in  pointed  and  concise  language.  AI< 
thought  the  printed  forms  of  the  applications 
and  policies  of  the  company  notified  its  pa- 
trons that  its  agents  had  power  to  receive  on- 
ly the  "admission  fees,"  and  conceding  that 
this  might  not  be  fairly  understood  to  include 
the  first  payment  upon  the  "expense fees,"  yet 
the  company  could  undoubtedly  either  ex- 
pressly or  inferentially,  by  conduct,  waive 
this  limitation  upon  the  power  of  its  agent. 
It  could  act  only  through  natural  persons, 
and  here  whs  its  general  manager  upon  the 
ground,  and  saying  to  the  public,  by  both 
word  and  conduct,  that  payment  of  all  or  any 
of  the  fees  for  insurance  in  it  could  be  made 
to  the  local  agent,  and  that  it  would  be  all 
right. 

It  is  said,  however,  that  this  action  is  up- 
on s  written  contract;  that  no  fraud  or  mis- 
take us  to  it  is  pleaded ;  and  that  its  terms 
cannot,  therefore,  be  varied  by  oral  evidence 
of  what  occurred  contemporaneous  with  ttie 
making  of  it.  This  rule  was  designed  to 
prevent  fraud  and  further  justice.  If  it  were 
applicable  and  controlling  under  circum- 
stances like  those  now  presented,  it  would  be 
promotive  of  injustice.  Here  the  general 
manager,  who  must  be  regarded  as  standing 
in  the  place  of  the  company,  publicly  author- 
ized the  local  agent  receive  all  dues.  He 
held  him  out  to  the  public  as  so  authorized. 
This  operated  to  waive  the  restriction  in  the 
application  and  policy  as  to  bis  powers  in 
this  respect,  and  estops  the  company  from 
now  denying  it.  The  insured  and  the  public 
had  a  right  to  regard  the  conduct  of  Hamil- 
ton, and  his  direction  as  to  the  payment  of 
the  insurance  dues  to  the  local  agent,  as  a 
subsequent  parol  alteration  pro  tanto  of  the 
contract  of  insurance,  and  the  company  it- 
self must  be  regarded  as  having  thereby 
created  an  honest  belief  that  the  limitation 
upon  Ills  power  in  this  respect  had  been 
waived.  If  it  were  not,  therefore,  estopped 
to  now  deny  it,  a  fraud  would  practically  re- 
sult, and  the  injured  party  be  remediless. 

It  may  be  said,  however,  that  Hamilton 
was  but  an  agent.  Grant  that  as  between 
him  and  his  principal  his  powers  were  lim- 
ited, yet  the  insured  should  not  be  treated  as 
having  notice  of  it  from  the  terms  of  his  ap- 
plication and  the  policy,  because  the  term 
"agent,"  as  therein  used,  should  not  be  re- 
garded as  applying  to  a  general  manager  of 
the  company.  He  represents  it  generally.  It 
is  present  in  him.  The  public  naturally  re- 
ly upon  him  as  having  full  power  in  refer- 
ence to  its  business,  and  he  should  in  fairness 
be  regarded  as  so  held  out  to  the  community 
by  it.  Especially  should  this  be  so  where 
the  home  office  of  the  company  is  located  in 
another  state.  Kestrictions  and  terms  in  a 
policy  will  be  construed  most  strongly  against 
the  company,  and  in  favor  of  the  agent's 
powei-s  as  to  those  dealing  with  it.  In  Car- 
rigan  v.  Insurance  Co.,  53  Yt.  418,  the  policy 
provided  that  no  agent  had  the  power  to 
waive  any  of  the  conditions  of  the  policy; 
and  the  provision  was  held  to  apply  to  local. 
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but  not  general,  agents,  the  latter  being  pre- 
sumed to  possess  authority  to  transact  the 
business  of  the  company  generally.  Where 
a  company  is  located  in  a  state  remote  from 
that  in  which  the  insurance  is  effected,  one 
intrusted  with  the  general  management  of 
its  basiness  in  the  latter  state  should  be  re- 
garded as  a  general  agent,  (Insurance  Co.  v. 
Booker,  9  Heisk.  606,)  and  possessing  all  the 
powers  of  those  in  charge  of  its  business  at 
the  head  or  home  office.  Both  the  interest 
of  the  company  and  the  protection  of  the 
public  require  this  to  be  the  rule;  and  as  held 
in  Marcus  t.  Insurance  Co.,  68  N.  Y.  625,  a 
clause  in  a  policy  that  "agents"  are  not  an- 
thorized  to  make,  alter,  or  discharge  contracts 
should  not  be  r^arded  as  applying- to  gen- 
eral agents.  The  public  had  a  right,  owing 
to  the  conduct  of  the  appellant's  general 
agent,  to  believe  that  the  local  agent  had  a 
right  to  receive  all  the  fees  for  the  insurance. 
The  company,  therefore,  so  held  him  out  to 
the  insured  and  the  public,  and  this  worked 
a  mmivat  4)t  iite  imttaetiaB  kt  ih*  ycAtej, 
granting  it  to  be  as  extended  as  claimed  by 
the  appellant.  The  ruling  of  the  lower  court 
was  in  conformity  to  this  view  of  the  law, 
and  the  judgment  is  therefore  aiSrmed. 


BooERS  et  al.  v.  Tritstkes  Gbadbd 

School. 

(Court  <tf  AppeaU  of  Kentiteku.    April  10, 1890.) 

BOHOOLft— Lbvt  ov  Taxbs — CoTtBTmicnios. 

1.  Act  Kt.  March  3,  1888,  to  eatablish  public 
graded  schools  in  Carlisle,  appointed  trustees,  with 
sntbority  to  issue  bonds  of  tbe  district,  not  exceed- 
ing <12,000,  for  the  purchase  of  grounds  and  build- 
ings, and  to  levy  a  property  tax  not  exceeding  SO 
cents  on  tbe  9100,  and  a  poll-tax  not  exoeeding  K, 
to  pay  teachers  and  maintain  schools,  said  meas- 
ures to  be  approved  by  a  majority  of  the  voters  at 
an  election  ordered  for  that  purpose.  Held,  an 
iasne  of  bonds  for  a  lesser  amount,  and  the  levy  of 
a  tax  at  a  lesser  rate,  when  so  approved,  are  valid. 

•i.  Section  16  authorizes  the  trustees  to  admit 
children  residing  outside  of  the  district,  "upon 
such  terms  and  conditions,  and  upon  psyment  of 
■och  charges,  as  the  said  board  may  deem  right. " 
Beld  no  objection  can  be  made  to  the  admission 
by  the  trustees  of  non-resident  children  ui>on  pay- 
ment of  tuition. 

Appeal  from  chancery  court,  Nicholas 
county. 

"Not  to  be  officially  reported." 

John  P.  Norvell,  for  appellants.  Ross  <& 
Otoens,  for  appellees. 

Pbtob,  J.  An  act  to  establish  a  system 
of  public  graded  schools  in  the  town  of  Car- 
lisle was  approved  March  2,  1888,  by  which 
certain  citizens  of  the  school-district,  or  of  the 
town,  were  named  as  trustees,  and  invested 
with  the  power  to  issue  the  ttonds  of  the  dis- 
trict, not  exceeding  $12,000,  for  the  purpose 
of  providing  grounds  and  school  buildings. 
They  were  also  authorized  to  levy  an  annual 
tax,  at  the  rate  of  not  exceeding  50  cents  on 
tbe  $100  of  property,  and  a  poll  tax  of  not 
exceeding  92,  to  pay  teachers  and  maintain 
the  sclioo! .  This  levy  of  tiie  tax  and  issuance 
of  the  bonds  was  not  to  be  made  unless  first 


approved  by  a  majority  of  the  votes  cast  in 
the  district  at  an  election  to  be  held  for  that 
purpose.  The  trustees  made  an  order  for  an 
election  as  provided  by  the  act  aatborizing 
the  issuing  of  bonds  amounting  to  $12,000, 
and  the  tax  to  meet  the  indebtedness,  when 
complaint  was  made  tiiat  the  sum  was  too 
large,  and  an  agreement  entered  into  be- 
tween the  trustees  and  the  tax-payers,  or 
some  of  them,  by  which  it  was  agreed  that 
the  amount  should  be  $8,000,  35  cents  on 
the  $100,  for  school  purposes,  and  $1  capita- 
tion tax.  Tbe  election  was  then  held  on  tbe 
day  fixed,  imposing  a  less  burden  on  the  tax- 
payers than  the  act  authorized,  and  a  ma- 
jority of  all  tbe  voters  favored  it  within  the 
district;  there  being  146  for  the  tax,  and  36 
against  it.  We  see  no  reason  why  the  tax- 
payer should  complain  of  having  to  pay  a  less 
tax  than  that  uutiiorized  to  be  imposed.  Tbe 
trustees  could  not,  under  the  act,  exceed  the 
sum  of  $12,000,  but  had  the  poiiar  ko  «iA>- 
mit  the  queaiiaa  tat  a  less  sum;  in  fact,  it 
-was  their  duty  to  do  so,  if  a  less  sum  an- 
swered the  purposes  of  the  act.  The  legis- 
lature had  the  right  to  name  the  trustees, 
and  to  invest  them  with  full  power  to  act 
until  their  successors  were  elected  and  qual- 
ified, and  therefore  tbe  election  ordered  was 
valid;  because  (1)  the  trustees  had  the  power 
to  order  .it;  (2)  because  a  majority  of  the 
votes  cast  favored  it.  The  tax-payer  has 
imposed  the  burden,  and  not  the  trustee. 
The  fact  that  children  outside  of  the  district 
are  allowed  to  attend  the  school  is  not  ob- 
jectionable, because  they  are  required  to  pay 
their  tuition,  and  are  not  allowed  to  enjoy 
the  benefits  resulting  alone  from  the  imposi- 
tion of  this  tax.  They  are  made  to  pay,  and 
must  be  compelled  to  pay  as  the  act  provides. 
Judgment  at&rmed. 


Weber  e.  Kansas  City  Cable  Bt.  Co. 
{Supreme  Court  of  Missouri.    Ifaroh  22,  1890.) 

APPEAI,  — EZOBPTIONB — DbHUKBER  TO  BviDENCB. 

1.  A  Statement  in  a  bill  of  exceptions  that  the 
court  refused  to  give  certain  numbered  instruo- 
tions  asked  by  defendants  "to  which  refusal  of  the 
instructions  thus  asked  the  defendant  by  its  coun- 
sel then  and  there  excepted  at  the  time, "  will  not 
be  treated  as  a  general  exception  to  the  action  of 
the  court  in  refusing  the  instruotions  as  a  whole, 
but  will  entitle  defendant  to  have  each  refused  in- 
struotloa  considered  by  the  supreme  oourt. 

2.  Defendant  does  not  waive  a  demurrer  to 
plaintiff's  evldenoe  by  putting  in  his  own  evidence : 
but  the  supreme  courL  in  reviewing  the  ruling  of 
the  lower  court,  will  do  so  in  the  light  of  all  the 
evidence,  no  matter  by  whom  or  when  offered; 
and  if  there  is  a  case  to  go  to  the  jury  the  supreme 
court  will  not  reverse,  though  the  demurrer  to 
plaintiff's  evldenoe  should  have  been  sustained  as 
the  case  stood  when  it  was  interposed. 

On  motion  for  rehearing.  See  12  S.  W. 
Bep.  804. 

Johnson  &  Lucas,  for  appellant.  Wash 
Adams,  for  respondent. 

Feb  Curiam.  So  far  as  the  merits  of  this 
case  are  concerned,  we  deem  it  unnecessary 
to  add  anything  to  the  opinion  heretofore 
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filed.  A  complaint  Is  made  that  the  court 
did  not  give  f  uli  consideration  to  the  point 
made  in  the  respondent's  brief  that  excep- 
tions were  not  properly  saved  by  appellant  to 
the  action  of  the  circuit  coui-t  in  refusing 
certain  instructions,  among  which  was  one 
to  the  effect  that,  upon  the  pleadings  and  evi- 
dence, the  plaintiff  could  not  recover.  This 
Instruction  Is  numbered  10,  and  is  one  of  18 
asked  by  defendant,  but  refused  by  the  court. 
In  respect  of  these  refused  instructions  the 
bill  of  exceptions  says:  "And  said  instruc- 
tions Nos.  10,  11,  12,  13.  14,  15,  16,  17,  18, 
19.  20,  21,  and  22.  as  asked,  the  court  re- 
fused, to  which  refusal  of  tite  instructions 
thus  asked  the  defendant  by  its  counsel  then 
and  there  excepted  at  the  time."  The  argu- 
ment is  that  tliere  is  here  but  a  general  ex- 
ception to  tlie  refused  instructions  as  a  whole, 
and  if  any  one  instruction  was  properly  re- 
fused, the  exception  must  fail.  Authorities 
are  cited  from  other  states  which  favor  the 
position  taken  by  the  respondent,  but  such 
is  not,  and  never  has  been,  the  rule  of  prac- 
tice in  this  state.  Under  our  Code  of  Civil 
Procedure'  either  party  may,  after  the  close 
of  the  evidence,  move  the  court  to  give  in- 
structions, which  are  usually  prepared  by 
counsel,  and  must  be  in  writing;  and  the 
practice  is  to  number  them,  as  was  done  in 
the  present  case.  The  refused  instructions 
must  be  set  out  in  the  bill  of  exceptions,  and 
a  formula  often  used  for  saving  the  excep- 
tions is.  "which  instructions  the  court  re- 
fused, to  which  refusal  of  the  instructions 
thus  prayed  the  defendant  by  his  counsel 
then  and  there  excepted  at  the  time. "  Whit- 
tlesey, Pr.  482.  Such  an  exception  entitles 
the  party  to  have  each  refusal  instruction 
considered  in  this  court.  Whatever  may  be 
the  ruling  of  other  courts,  we  must  follow 
the  rule  which  has  heretofore  prevailed  in 
this  court,  and  we  see  no  reason  to  depart 
from  it  if  we  were  at  liberty  to  do  so.  This 
form  of  saving  exceptions  is  quite  as  well 
understood  as  if  the  objector  bad  said  he  ex- 
cepted to  the  action  of  the  court  in  refusing 
to  give  said  instructions,  and  each  of  them. 
There  is  notliing  in  Harrison  v.  Bartlett,  51 
Mo.  170,  or  City  of  St.  Joseph  v.  Ens  worth,  65 
Mo.  628,  wliich  contticts  with  what  has  been 
said  in  this  case. 

One  of  the  grounds  assigned  for  a  new 
trial  was  "because  the  court  erred  in  refus- 
ing to  give  instructions  Nos.  10  to  22  in- 
clusive, asked  by  the  defendant."  This  was 
sufficient. 

Again,  counsel  for  the  respondent  are  in 
error  in  supposing  that  defendant  waived  its 
objection  to  the  action  of  the  court  in  over- 
ruling the  demurrer  to  plaintiff's  evidence  by 
putting  in  its  own  evidence.  When  such  a 
demurrer  is  made  and  overruled,  and  the  de- 
fendant puts  in  its  evidence,  this  court  in  re- 
viewing the  ruling  will  do  so  in  the  light  of 
all  of  the  evidence.  If,  upon  all  the  evi- 
dence, no  matter  by  whom  or  when  offered. 

>  Rev.  St.  Mo.  1879,  f  8655. 


there  Is  a  case  to  go  to  the  jury,  we  do  not  re- 
verse, though  the  demurrer  to  the  plaintiff's 
evidence  should  have  been  given  as  the  case 
stood  when  it  was  interposied.  With  these 
qualiecations,  the  demurrer  to  the  plaintiff's 
evidence  will  be  considered  here,  though  the 
defendant  should  offer  evidence  after  it  is 
overruled.  McPherson  v.  Railway  Co.,  97 
Mo.  254,  10  8.  W.  Bep.  846.  The  motion 
for  rehearing  is  overruled. 


Cabbos  v.  Memphis  &  0.  R.  Go. 

(Supreme  Court  of  Tennessee.    April  17,  1890.) 

G.^BKIBBUENT— BXJIMPTION— FoBEtOir   JoBISD.O- 
TION. 

1.  A  raUroad  company  garnished  in  another 
state  tor  a  debt  owing  by  one  of  its  brakemen  re- 
sidinK  in  Tennessee  is  under  no  obligation  to  claim 
for  hun  the  benefit  of  Mill.  &  V.  Code  Tenn.  J  2931, 
which  exempts  930  of  the  wages  of  every  laboring 
man  from  seizure  by  garnishment  or  otherwise. 

a.  As  exemptiOD  laws  have  no  extraterritorial 
force,  the  brakeman  himself  could  ifot  have  snc- 
cessfuUy  set  up  the  exemption  law  as  a  defense  to 
the  garnishment  proceeding  in  the  other  state,  and 
oonsequently  the  railroad  oompauy  is  not  liable  for 
its  failure  so  to  do. 

Appeal  from  circuit  court,  Shelley  county; 
L.  H.  EsTES,  Judge. 

Watson  &  Hirsh,  for  plaintiff.  Poston  A 
Poston,  for  defendant. 

Caldwell,  J.  This  is  an  action  of  debt, 
tried  below  and  here  on  an  agreed  state  of 
facts.  The  plaintiff,  Sam  Carson,  was  in  the 
service  of  the  defendant,  the  Memphis  Sc 
Charleston  Ititilroad  Company,  as  brakeman 
on  one  of  its  trains  running  from  Memphis 
to  Chattanooga,  and  back  again  through  Mis- 
sissippi and  Alabama.  He  was  a  citizen  of 
Tennessee,  made  his  contract  of  employment 
here,  and  usually  received  his  wages  at  Mem- 
phis, though  no  place  of  payment  was  named 
in  the  contract.  While  so  employed  the 
plaintiff,  in  the  month  of  May,  li^S,  earned 
820.45,  which,  by  the  custom  of  the  company, 
became  due  and  payable  on  the  10th  of  June 
following.  On  the  28th  of  May,  Prout,  a 
citizen  of  Alabama,  sued  out  an  original  at- 
tachment in  that  state  against  Carson,  on  the 
ground  of  non-residence,  to  collect  a  debt  of 
$21  contracted  there;  and  on  the  same  day  a 
writ  of  garnishment  issued  on  tlie  attachment 
against  the  Memphis  &  Charleston  Railroad 
Company  to  reach  a  snfflciency  of  Carson's 
wages  to  pay  his  debt  to  Prout.  Proper  pub- 
lication was  made  for  Carson,  and  by  that 
means,  or  some  other,  he  had  actual  notice 
of  the  pendency  of  the  attachment  and  gar- 
nishment proceedings;  but  he  failed  to  make 
defense.  The  garnishment  process  was  served 
on  the  company's  agent  at  Tuscumbia,  and 
on  the  11th  of  June,  one  day  after  Carson's 
wages  became  due  and  payable,  the  company 
answered  that  it  owed  him  $20.45  for  wages 
due  him  as  brakeman.  Trial  was  duly  had, 
and  judgment  rendered  against  the  garnishee 
for  the  920.45.  This  judgment  the  company 
paid.  Thereafter,  on  the  28th  of  June,  1888, 
Carson  brought  the  present  suit  l>efore  a  jus- 
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tice  of  the  peace,  at  Memphis,  to  recover  the 
same  wages  from  the  railroad  company.  The 
fact  of  the  proceedings  in  Alabama,  and  the 
payment  of  the  judgment  there,  was  Inter- 
posed as  a  defense  to  the  action.  The  justice 
of  the  peace,  and  after  him  the  Jadge  of  the 
circuit  court,  adjudged  the  defense  a  good 
one,  and  rendered  judgment  for  tlie  defend- 
ant.    CaiBon  has  appealed  in  error. 

It  is  agreed  tliat  the  attachment  and  gar- 
nlabment proceedings  were  in  strict  conform- 
ity to  the  laws  of  Alabama.  From  tiiis  con- 
cession, it  follows  that  the  garnishee  was 
completely  discharged  from  all  liability  by 
payment  of  the  garnishment  judgment,  un- 
less there  be  something  in  the  question  of 
exemption  to  take  the  case  out  of  tiie  usual 
rule,  and  prevent  that  result.  It  is  earnestly 
urged  by  Carson's  counsel  that  this  is  an  ex- 
ceptional case,  made  so  by  the  fact  that,  un- 
der the  law  of  this  state.  (Mill.  &  Y.  Code, 
§  2931.)  his  wages  to  the  extent  of  $80  were 
exempt  from  seizure  by  garnishment  or  other- 
wise. The  position,  briefly  stated,  is  that  it 
was  the  duty  of  the  g^amisHee  to  claim  the 
exemption  for  Carson,  and  thereby  prevent 
jQdgment  against  It  on  the  garnishment  pro- 
cess, and  ttuit,  having  failed  to  do  this,  the 
company's  indebtedness  to  him  remains  un- 
changed and  unsatisfied.  To  our  mind,  this 
position  seems  altogether  untenable,  for  more 
reasons  than  one. 

1.  There  was  no  peculiarity  about  this  in- 
debtedness to  Oarson,— no  inherent  quality 
or  snperadded  responsibility  to  distinguish  it 
from  any  other  debt,  so  far  as  the  company 
was  concerned.  It  owed  this  debt  as  it  owed 
any  other  debt.  It  had  assumed  no  other 
obligation  than  that  of  payment  of  a  partio- 
nlar  sum  at  a  speclfled  time.  The  conten- 
tion of  Carson  would  malte  the  obligation 
greatly  more  bnrdensome,  by  throwing  upon 
the  company  the  a.lditiunal  responsiUllty 
and  expense  of  knowing,  at  its  peril,  that 
there  was  an  exemption  law  in  bis  favor,  and 
of  claiming  the  benefit  of  it  for  him.  Such  a 
requirement  would  be  unjust  and  unreason- 
able. In  Davenport  v.  Swan,  9  Humph.  186, 
the  garnishee  stated  in  his  answer  that  a  horse 
of  a  debtor  in  his  possession  was  exempt  from 
execution,  whereupon  he  was  discharged,  be- 
cause his  answer,  which  was  conclusive,  did 
not  contain  a  sufficient  admission  to  charge 
him.  That  case  does  not  stand  in  the  way 
of  the  views  just  expressed.  There  the  gar- 
nishee volunteered  to  set  op  the  fact  of  exemp- 
tion. He  was  not  required  to  do  it;  nor  was 
it  decided  or  intimated  that  it  was  his  duty 
to  do  so,  or  that,  in  case  ot  failure  to  do  so, 
he  would  have  been  liable  to  the  garnishment 
debtor  for  the  value  of  the  horse.  No  such 
question  was  before  the  court.  The  question 
of  the  right  or  duty  of  a  garnishee  in  this 
state  to  plead  the  exemption  law  of  another 
state  in  favor  of  its  creditor,  the  garnisliment 
debtor,  who  resided  in  the  other  state,  was 
expressly  reserved  by  this  court  in  the  case 
of  HoUaad  v.  Bailroad  Co.,  16  Lea,  418,  419. 


2«Had  the  railroad  company  made  the 
claim  of  exemption  ever  so  formally  for  Car- 
son, it  would  have  availed  him  nothing.  Ex- 
emption laws  have  no  extraterritorial  ef- 
fect. Their  operation  is  restricted  to  the 
states  in  which  they  are  enacted.  Freem. 
Ex'ns,  §  209;  Thomp.  Homest.  &  Ex.  §  20. 
Carson  was  a  citizen  of  Tennessee,  and  in 
tl)e  courts  of  this  state  would  liave  been  en- 
titled to  the  exemption,  had  he  claimed  it; 
but  the  suit  was  in  Alabama,  where  even  he 
could  not  have  made  the  claim  successfully. 
Then,  of  course,  the  garnishee  could  not 
have  done  so  for  liim,  and  ought  not  to  suffer 
for  failing  to  make  the  effort.  Non-residents 
of  this  state  cannot  avail  themselves  of  the 
benefit  of  our  exemption  laws,  either  as  to 
personalty,  (Hawkins  v.  Pearce,  11  Humph. 
45;  Lisenbee  v.  Holt,  1  Sneed,  50;)  or  as  to 
homestead,  (Prater  v.  Prater,  3  Pickle.  83,  9 
S.  W.  Bep.  361 :  Emmett  v.  Emmett,  14  Lea, 
370.)  Learned  counsel  for  Carson  relies  on 
certain  authorities  which  are  yet  to  be  no- 
ticed. Mr.  Smyth,  in  his  work  on  Homestead 
and  Exemption,  (section  562,)  says:  "A  gar- 
nishee who  pays  over  money  which  consti- 
tutes a  part  of  the  personalty  exemption  of 
the  debtor  does  so  at  bis  own  risk.  He  will 
be  liable  to  the  debtor  (his  creditor)  for  the 
full  amount  of  th,e  money  he  has  paid.  A 
person  who  baa  been  brought  into  court  as 
garnishee  may  answer  that  the  property  of 
the  debtor  in  his  hands,  or  his  indebtedness 
to  such  debtor,  is  exempt  bylaw  from  seizure 
on  attach  ment  or  execution,  and  he  is  bound 
to  bring  the  fact  to  the  notice  of  the  court; 
otherwise  the  judgment  against  such  gar- 
nishee, and  the  satisfaction-  thereof,  vrill  not 
bar  an  action  against  him  by  the  attaching 
debtor."  For  these  propositions  the  author 
cites  Watkins  v.  Cason,  46  Ga.  444,  and 
Pierce  v.  Bailroad  Co..  36  Wis.  288.  We 
have  not  had  access  to  the  former  of  these 
cases,  but  the  latter  we  find  to  be  an  author- 
ity tor  the  text,  and  very  similar  to  the  one 
at  t>ar;  the  difference  being  that  the  creditor 
of  the  garnishee  in  that  case  had  no  notice  of 
the  suit  pleaded  in  bar.  That  case  has  at- 
tracted wide  attention,  and  received  very  un- 
favorable comment  from  courts  of  last  resort 
and  text-writers.  It  cites  no  precedent  to 
support  it,  and,  so  far  as  we  know,  has  not 
itself  been  followed  by  any  subsequent  case. 
In  note  2  to  section  209  of  his  work  on  Ex- 
ecutions, Mr.  Freeman  says  it  is  "utterly  in- 
defensible." Mr.  Thompson  likewise  assails 
it  as  tinsound,  and  assigns  bis  reasons  at 
some  length  in  section  866  of  his  work  on 
Homestead  and  Exemptions.  The  cases  of 
Itailroad  Co.  v.  Thompson,  1  Pac.  Rep.  622, 
Mooney  v.  Railway  Co.,  14  N.  W.  Rep.  843, 
and  Eichelburger  v.  Railway  Co.,  9  Amer.  & 
Eng.  B.  Cas.  158,  decided,  respectively,  by 
the  court  of  last  resort  in  Kansas,  Iowa,  and 
Ohio,  are  in  conflict  with  the  Wisconsin  case, 
(the  last  one  expressly  denying  its  sound- 
ness,) and  in  harmony  with  our  holding  here- 
in.   Let  the  judgment  be  affirmed.  . 

Digitized  by  VjOOQIC 
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Bhodes  o.  Bhodes  et  al.         • 

{Suprmie  Court  of  Tennessee.    April  16,  1890.) 

Rbuqioub  Sooistt  —  Ch^bitabli  Bequbst— 
Tbust. 

1.  HiU.  ft  T.  Code  Tenn.  H  2006,  2007,  which 
proTldes  for  the  acquisition  and  holding  of  land 
for  the  purpose  of  public  worship,  by  religious  de- 
nominations, whether  incorporated  or  not,  do  not 
empower  an  unincorporated  local  religious  associ- 
ation to  take  a  bequest  of  personal  property. 

3.  Mill.  &  V.  Code  Tenn.  i  2008,  which  provides 
for  the  conTeyance  by  the  proper  church  officers 
of  land  held  for  the  purpose  of  public  worship, 
does  not  enlarge  the  capacity  of  an  unincorporated 
local  religious  association  to  take  personal  proper- 
ty under  a  will  probated  before  the  section  was 
enacted. 

8.  A  bequest  of  a  tl,000  bond  to  a  designated 
church,  "the  interest  to  be  ajiplied  to  the  church 
annually,  or  as  fast  as  due, "  is  a  direct  bequest  to 
the  church,  and  not  to  the  executor,  as  trustee,  to 
hold  the  bond,  and  pay  over  the  interest. 

4.  The  bequest,  being  to  an  unincorporated 
local  religious  association,  and  failing  to  define  how 
the  interest  should  be  applied,  would  be  void  for 
Inde&Diteness,  even  though  the  executor  had  been 
expressly  appointed  trustee,  and  therefore  it  can- 
not be  saved  by  the  appointment  of  a  trustea  by  a 
court  of  equity.' 

Appeal  from  chancery  conrt,  Fayette  coan- 
ty;  Penbt  J.  Livinosi-on,  Chancellor. 

H.  C.  Moorman,  for  complainant.  H.  B. 
Folk,  tor  defendants. 

LuBTON,  J.  The  will  of  Mrs.  Ada  Mur- 
phy was  admitted  to  probate,  December, 
1881.  The  question  for  decision  is  as  to  the 
validity  of  two  bequests  contained  in  the  fol- 
lowing clause  of  her  will:  "I  want  a  U.  S. 
one  thousand  dollar  bond  given  to  Xew  Castle 
Church,  in  Hardeman  county,  Tenn. ;  want  it 
registered  in  Wm.  Murphy's  name,  and  the 
interest  applied  to  the  church  annually,  or  as 
fast  as  due.  I  also  want  a  one  thousand 
dollar  U.  S.  bond  given  to  Mt.  Moriah 
Church,  Fayette  county,  Tennessee;  want  it 
registered  in  my  name,  and  the  interest  ap- 
plied to  the  church  as  fast  as  due."  The 
churches  tli us  designated  as  donees  are  unin- 
corporated voluntary  religious  organizations, 
and  under  the  well-settled  rule  are  not  ca- 
pable of  taking  such  a  bequest.  Green  v. 
Allen.  5  Humph.  169;  Beeves  v.  Beeves,  5 
Lea,  644;  Daniel  v.  Fain,  Id.  S24;  White  t. 
Hale,  2  Cold.  77.  The  testatrix  is  shown  to 
liave  owned  United  States  bonds,  registered 
in  her  name.  William  Murphy,  in  whose 
name  she  directs  that  the  bond  given  to  New 
Castle  Church  shall  be  registered,  was  the 
deceased  husband  of  the  testatrix,  and  in 
bis  life-time  had  been  a  member  of  that  con- 
gregation, while  she  had  been  a  member  of 
Mt.  Moriah  Church,  to  whom  the  other  bond 
is  given. 

It  has  been  earnestly  argued  that  while 
these  churches  are  not  strictly  corporations, 
yet  they  are  quasi  corporations,  empowered 

>  On  the  subject  of  certainty  of  beneficiaries  as 
•fleeting  charitable  bequests,  see  Trustees  v. 
Guthrie,  (Va.)  10  S.  K  Hep.  318,  and  note;  In  re 
Fisher's  Estate,  8  N.  T.  Supp.  10;  In  re  Fuller's 
Will,  (Wis.)  44  N.  W.  Rep.  804;  Dolany  v.  Uiddle- 
ton,  (Ud.)  19  Att  Rep.  14S. 


to  take  and  bold  real  estate  as  legal  entities, 
under  sections  1508  and  1509  of  the  Code, 
and  that  this  capacity  to  take  and  hold  real 
estate  constitutes  them,  in  a  limited  or  quali- 
fied sense,  corporations  with  capacity  to  be 
the  recipients  of  a  bequest  such  as  that  con- 
tained in  this  will.  To  support  this  position, 
counsel  rely  upon  the  case  of  Heiskeil  t. 
Chickasaw  Lodge,  3  Pickle,  685,  11  S.  W. 
Bep.  825.  The  sections  of  the  Code  relied 
upon  as  giving  capacity  to  these  voluntary 
religions  organizations  to  take  this  charitable 
bequest,  read  as  follows:  "Any  religious  de- 
nomination or  society,  whether  incorporated 
or  not,  may  take,  by  deed  or  otherwise,  and 
hold,  not  exceeding  Ave  acres  of  land  at  one 
place,  for  purposes  of  public  worship."  MiiL 
&  V.  Code,  §  2006.  "All  lauds  bought  or 
otherwise  acquired  by  any  religious  denomi- 
nation or  society  shall  be  vest^^d  in  a  board  of 
trustees  or  other  persons  designated  by  the 
members  of  such  denomination  or  society, 
for  the  use  and  benefit  thereof. "  Id.  §  2007. 
By  the  act  of  1883,  c.  37,  carried  into  the 
Code  of  Milliken  &  Vertree  at  section  2008, 
provision  is  made  for  the  conveyance  of  land 
so  held  by  such  church  officers  as  may,  by  the 
rules  of  discipline  of  such  churches,  be  au- 
thorized to  make  such  conveyance.  This 
provision,  however,  being  enacted  after  the 
probate  of  Mrs.  Murphy's  will,  cannot  en- 
large in  any  way  the  capacity  of  these  churches 
to  take  the  bequests  now  in  question.  The 
charity  must  stand  or  fall  as  it  was  found  to 
exist  at  the  date  of  the  death  of  the  testator. 
White  v.  Hale,  2  Cold.  77;  Daniel  v.  Fain,  5 
Lea,  825. 

The  capacity  to  take  and  hold  real  estate 
conferred  by  the  sections  of  the  Code  quoted, 
operates  to  confer  upon  such  a  voluntary  re- 
ligious society  the  corporate  right  of  existing 
as  a  legal  entity  for  the  purpose  of  holding 
aud  conveying,  as  defined  in  the  statute;  and 
a  devise  of  land  for  a  church-site,  to  be  con- 
veyed when  a  church  building  should  be 
erected  thereon,  haa  been  sustained  as  valid. 
Beeves  v.  Beeves,  Id.  644.  But  this  does 
not  constitute  such  local  church  a  corpora- 
tion, save  in  an  extremely  qualified  sense. 
The  power  or  capacity  has  been  expressly 
limited  to  an  authority  to  take  land  for  the 
purpose  of  a  churcli-site.  Id.  644.  Indeed. 
in  the  case  last  cited,  this  power  was  so  nar- 
rowly construed  as  to  prevent  such  a  quasi 
corporation  from  taking  a  devise  of  a  house 
and  lot  to  be  used  as  a  church  parsonage. 
This  viewwould  seem  to  be  hardly  sustainaUe, 
inasmuch  as  a  parsonage,  in  connection  with 
a  church,  might  be  well  deemed  to  be  within 
the  power  to  take  land  "for  purpose  of  relig- 
ious woiship."  However  this  may  be,  there 
can  be  no  doubt  but  that  a  statute  conferring 
quasi  corporate  capacity,  upon  such  an  unin- 
corporated iKidy,  to  take  land  for  purposes  of 
public  worship,  cannot,  by  the  most  liberal 
construction,  be  so  extended  as  to  confer 
power  to  take  personal  property.  The  reason 
for  conferring  power  to  take  the  one  kind  of 
property  may  operate  as  strongly  in  favor  of 
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tbe  grant  of  power  to  take  another  sort  of 
property;  but  such  reasons  should  be  ad- 
dressed to  the  legislative  authority,  and  not 
to  the  judiciary,  whose  duty  is  limited  to  the 
construction  of  the  law,  as  enacted  by  tlie 
legislative  department  of  government.  That 
tUs  capacity  to  talce  land  does  not  include  ca- 
pacity to  take  a  bequest  of  personalty  was 
expressly  decided,  and  a  bequest  of  a  library 
to  such  an  unincorporated  religious  body  was 
held  void.  Reeves  v.  Reeves,  5  Lea,  644. 
The  case  of  Heiskell  v.  Chickasaw  Lodge  is 
not  in  conflict  with  Reeves  v.  Reeves.  Sub- 
ordinate lodges  of  Odd-Fellows  were  by  the 
act  of  1847  empowered  to  take  both  realty 
and  personalty,  not  exceeding  $10,000  in  val- 
ue. We  held  that,  while  this  power  did  not 
constitute  them  corporatidns,  it  did  clothe 
them  with  the  qualiBed  power  of  taking  prop- 
erty as  if  a  corporation,  for  any  purpose  ger- 
mane to  the  objects  of  their  existence.  Id., 
d  Fickle,  685,  II  S.  W.  Rep.  825. 

It  is  next  insisted  that,  by  construction, 
tbe  executor  is  constituted  a  trustee  to  take 
and  hold  these  bonds,  and  pay  over  the  inter- 
est to  these  churches.  The  rule  is  well  set- 
tled that  if  the  devise  be  to  a  trustee,  to  be 
managed  and  controlled  by  him  for  a  definite 
and  lawful  charitable  use,  the  gift  will  be 
valid,  though  there  be  no  person  in  being 
capable  of  suing  for  the  enforcement  of  the 
trust.  Dickson  v.  Montgomery,  ISwan,  366; 
Cktbb  v.  Denton,  6  Baxt.  235.  We  are  of 
opinion  that  under  no  rule  of  construction 
can  this  bequest  be  held  to  constitute  the  ex- 
ecutor a  trustee  to  hold  these  bonds,  and  col- 
lect and  pay  over  the  interest  to  these 
churches.  The  bequest  is  direct  to  the 
churches,  and  not  to  the  executor  in  trust  for 
them.  Owning  registered  bonds,  her  pur- 
pose was  that  the  bonds  given  should  be  held 
by  the  churches,  and  the  interest  only  used 
by  them. 

But  it  is  insisted  that  a  court  of  equity  will 
not  suffer  a  valid  trust  to  fail  for  tbe  want 
of  a  trustee,  and  that  this  trust  should  be 
saved  by  an  appointment  now  made.  This 
is  not  such  a  definite  trust  as  could  be  exe- 
cuted by  and  through  the  chancery  court. 
Such  a  trust  would  fail  if  tbe  executor  had 
lieen  expressly  appointed  and  named  as  trus- 
tee, for  the  reason  that  the  direction  as  to  the 
application  and  use  of  the  income  is  too  vague 
and  indefinite.  The  executor  would  discharge 
his  duty  when  be  paid  over  tbe  interest  to 
tbe  ofiScers  or  members  of  this  church.  No 
direction  is  given  by  which  he  may  see  to  its 
application  and  administration.  Whether  it 
should  be  applied  to  charity,  to  the  employ- 
ment of  a  minister,  to  tbe  erection  or  main- 
tenance of  the  church  building,  or  be  distrib- 
uted among  tbe  members  of  tbe  church,  would 
depend  upon  tbe  will  of  the  church  members 
when  received.  Having  no  corporate  capac- 
ity, there  would  be  no  responsibility,  and 
there  could  be  no  supervision  of  the  use  of 
tbe  cbwity  by  the  tiustee,  or  by  the  chancery 


court.  Capacity  in  tbe  church  to  take  and 
administer  the  annual  interest  upon  this  be- 
quest, would  imply  capacity  to  take  luid  bold 
and  administer  the  principal  itself.  When 
the  charity  is  so  indefinite,  and  the  beneficiary 
is  incapable  of  taking,  the  bequest  must  fail, 
although  the  fund  be  given  to  a  trustee.  In 
the  Reeves  Case  a  similar  question  arose.  By 
the  third  clause  of  the  will  there  construed, 
certain  shares  of  stock  were  given  by  the  tes- 
tator to  be  held  by  bis  wife,  "as  agent  for  the 
Christian  Church  of  the  United  States  of 
America, "  with  directions  that  she  should  pay 
over  tbe  proceeds  or  income  "to  an  authorized 
trustee  to  be  appointed  by  said  church,  and 
my  direction  and  request  to  said  trustee  and 
^urch  as  aforesaid  is  that  such  funds  be  used 
in  a  manner  best  to  promote  the  general  in- 
terest of  said  church."  The  church  thus 
made  the  beneficiary  being  an  unincorporated 
body,  this  bequest,  though  made  to  a  trustee 
for  its  use,  was  held  void,  because  indefinite, 
and  therefore  incapable  of  supervision  by  the 
trustee  or  the  chancery  court.  5  Lea,  650, 
651.  In  tbe  case  of  Dickson  v.  Montgomery 
the  devise  was  to  the  treasurer  of  Clark  and 
Erskine  College,  and  his  successors  in  office, 
in  trust,  one  part  of  the  interest  for  the  en- 
dowment of  the  college,  and  the  remainder 
for  certain  definite  religious  uses,  under  the 
direction  of  the  "  Associate  Reformed  Synod 
of  the  South."  These  bequests  were  saved, 
because  both  the  college  and  the  synod  were 
incorporated  liodies.  1  Swan,  348.  In  Cobb 
v.  Denton  there  was  a  devise  of  lands  for  the 
benefit  of  Friendship  Church,  an  unincorpo- 
rated religious  association.  The  devise  was 
held  valid  because  the  executors  were  express- 
ly required  to  take  and  hold  the  land  in  trust 
to  apply  the  rents  in  the  employment  and 
payment  "of  a  competent  minister  for  said 
church."  The  object  of  the  charity  being 
expressly  defined,  and  the  executors  being 
constituted  trustees  to  hold  the  property  in 
trust  for  this  specific  object,  the  devise  was 
behl  to  be  good.  In  the  case  of  State  t. 
Smith,  when  the  will  of  Bolton  was  con- 
strued, a  devise  to  the  county  judge  of  Shel- 
by county  in  trust,  the  Interest  to  be  applied 
to  the  education  of  the  poor  white  children 
of  the  first  district  of  that  county,  was  sus- 
tained because  the  education  of  the  poor  chil- 
dren of  a  particular  district  was  a  definite 
charitable  object,  and  as  such  capable  of  be- 
ing administered  by  the  trustee,  and  super- 
vised by  the  chancery  court.  16  IiCa,  662. 
A  bequest  to  an  unincorporated  religious  lo- 
cal association,  without  defining  bow  such 
bequest  is  to  be  applied,  would  not  be  saved, 
even  if  to  a  trustee,  the  income  to  be  paid 
over  to  such  church.  Sucli  a  charity  is  too 
indefinite,  and,  tlie  beneficiary  l>eing  incapa- 
ble of  suing,  the  bequest  must  fail.  Under 
the  well-settled  rule  as  repeatedly  announced 
by  this  court,  we  are  reluctantly  constrained 
to  aSirm  the  decree  ol  the  chancellor  holding 
these  bequests  void. 
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(Supreme  Covrt  of  Arlcansaa.    April  12,  1890.) 

TSKSFtSS— JCSTICB'S  jOTtlSDIOTION— OPKNISO 

1.  A  road  overseer  who  removes  a  fence  on 
plaintiff's  land  in  pnrsaance  of  a  valid  order  of  the 
county  court  opening  a  road  across  it  is  not  liable 
forinjury  occasioned  by  stock  entering  plaintiff's 
premises  thereby. 

9.  If  the  order  under  which  the  overseer  acted 
is  void,  the  entry  constitutes  a  trespass  on  realty, 
of  which  a  justice  has  no  jurisdiction. 

Appeal  iTrom  circuit  court,  Baxter  county; 
B.  H.  Powell,  Judge. 

Action  by  A.  T.  Cockrum  against  Jasper 
Williamson,  a  road  overseer,  for  removing  a 
fence  around  land  claimed  by  plaintiff,  in 
consequence  of  wlilch  it  was  entered  by  stock* 
which  destroyed  plaintiff's  cotton.  The  evi- 
dence on  the  part  of  defendant  tended  to  es- 
tablish that  defendant,  at  the  time  of  the 
breaking  of  plaintiff's  fence,  was  road-over- 
seer, and  that  the  road  composing  his  road* 
district  had  been  changed  by  order  of  the 
county  court,  and  so  located  as  to  cross  the 
plaintiiTs  premises  at  the  place  where  the 
fence  was  broken,  and  that  in  breaking  the 
fence  he  was  opening  a  public  road  at  the 
place  designated  in  the  order  of  the  county 
court  The  court  refused  to  give  the  follow- 
ing instruction  requested  by  defendant:  "  The 
jury  are  instructed  that,  if  they  find  from 
the  evidence  that  the  county  court  of  Baxter 
county  had  made  -an  order  establishing  a 
public  highway  through  the  lands  of  the 
plaintiff,  and  that  the  defendant  was  road 
overseer  of  the  district  of  which  said  road 
constituted  apart,  and  that,  in  doing  the  acts 
for  which  the  plaintiff  seeks  to  recover  dam- 
ages, be  was  opening  and  working  said  rend 
at  the  place  where  the  same  had  been  located 
by  said  order  of  said  court,  they  will  find  for 
the  defendant."  Verdict  for  plaintiff;  and 
from  the  judgment  thereon,  and  an  order 
orerruling  his  motion  for  anew  trial,  defend- 
ant appeals. 

Horton  <&  Horton,  for  appellant. 

Feb  Ccbiau.  If  the  order  of  the  eountv 
court  opening  the  road  was  valid  and  bind- 
ing upon  the  land-owner,  as  the  plaintiff 
seems  to  concede,  then  the  road  overseer, 
who  entered  upon  the  land  in  pursuance  of 
the  order,  had  authority  to  remove  the  fence 
where  it  obstructed  the  highway  without  be- 
coming responsible  for  injury  done  to  the 
plaintiff's  personal  property  by  stock  enter- 
ing the  premises. 

If  the  order  was  void,  the  entry  of  the 
overseer  was  a  trespass  on  realty,  and  the 
justice  had  no-  jurisdiction  to  try  tlie  cause. 

In  neither  event  could  the  plaintiff  recov- 
er.   Beverse  the  j  udgment. 


Wekd  et  al,  v.  Dtkr  et  aZ. 
(Supreme  Court  of  Arkanaat.     April  19,  1890.) 

CONTBAOT— KSTOPPEI/— WaHBANTI. 

1.  Where  s  contract  for  publishing  a  book  fixes 
its  cost  at  $1.89  per  page,  each  page  to  contain  43 


lines,  consent  by  the  author  to  a  change  of  89  lip's 
to  the  page,  after  being  informed  by  the  publishers 
that  it  would  not  increase  the  cost,  does  not  estop 
him  from  resisting  an  increased  demand  by  the 
publishers  on  account  of  the  change. 

2.  A  contract  for  printing  ana  binding  books 
implies  a  warranty  that  they  will  be  merchantable 
when  delivered. 

8.  An  acceptance  of  the  books  with  knowledge 
of  their  inferior  quality  is  not  a  waiver  of  the  right 
to  recoup  for  the  defect  In  an  action  for  the  oontract 
price,  but  it  is  a  circumstance  to  be  weighed  by  the 
^ury  in  determining  whether  there  was  in  f  aot  a 
breach  of  WHrranty. 

4i  Where  the  author  has  approved  a  statement 
of  the  account  delivered  to  him  bv  the  publisher, 
subject  to  future  examination  and  correction,  his 
acceptance,  several  weeks  later,  of  a  draft  in  pay- 
ment of  the  account,  implies  a  promise  to  p«y  as 
upon  an  account  stated,  wliicb  can  be  corrected 
only  for  fraud  or  mUtalce. 

Appeal  from  circuit  court,  Yell  county; 
O.  8.  OtminNOHAM,  Judge. 

Action  by  Weed,  Parsons  &  Co.  against  A. 
J.  Dyer  and  John  Hallum  on  an  acceptance 
for  $800  given  in  part  payment  for  publishing 
the  Biographical  and  Pictorial  History  of  Ar- 
kansas.   Their  joint  answer  admitted  the  ac- 
ceptanoe  of  the  draft,  but  set  up  failure  of 
plaintiffs  to  comply  with  their  contract,  and 
overcharge  for  work  done.    Plaintiffs  intro- 
duced the  draft,  certificate  of  protest,  and 
statement  of  aoootint,  showingiI,842.66  due, 
which  had  been  rendered  Hallum,  and  he  had 
executed  his  note  for  ||t242.66,  the  excess  over 
81,600  assumed  by  Dyer,  and  indorsed  the 
account  as  follows:    "Dr.  Dyer:    This  ac- 
count  is  correct.     Jko.  Hallum."    Plain- 
tiffs also  Introdaoed  the  written  contract  of 
August  31,  1887,  which,  omitting  the  cap- 
tion, was  as  follows:     "As  per  the  following 
spedflcations,  to-wit:    One  tliousand  copies, 
composition  and    eleotrotyping   450  pages, 
small  pica  type,  corresponding  in  size  to  the 
specimen  hereto  attached,  marked  'Exhibit 
A,'  as  a  part  of  this  contract,  but  it  is  distinct- 
ly understood  and  agreed  that  the  pages  are  to 
contain  each  forty-two  lines,  being  six  more 
lines  than  the  specimen  page  Contains;  and  it 
is  further  understood  and  agreed  that  said 
work  is  to  be  printed  on  60-pound,  S.  A  C. 
tinted  paper,  and  folded  ready  to  bind,  at  91.89 
per  page,  ©850.50;  each  volume  to  be  bound  in 
full  law  sheep  at  40  cts.  p?r  rolnme,  $400: 
boxes  for  plates,  460  pages,  $10.     And  it  is 
further  understood  and  agreed  that  for  every 
eight  pages  addillonaltliesum  of  $14.12  shall 
be  added,  and  for  every  eight  pages  less  than 
the  estimated  450  pages  the  sum  of  $14.12 
shall  be  deducted.     ♦    •    ♦    Party  of  the 
first  part  hereby  agrees  to  pay  tlie  parties  of 
the  second  part  as  follows:    On  the  delivery 
of  said  work  at  their  place  of  business  in  the 
city  of  Albany,  N.  Y.,  boxed  ready  for  ship, 
ment  as  jiarty  of  first  part  may  direct,  one- 
half  in  two  and  one-half  in  four  months  after 
delivery  of  said  work,  with  six  per  cent,  in- 
terest from  date  of  delivery  of  the  work;  the 
party  of  second  part  to  draw  two  several 
drafts  on  party  of  first  part,  payable  at  two 
and  four  months  after  date,  to' be  accepted 
and  paid  by  party  of  flrat  part,  the  amount  of 
the  drafts  to  be  determined  by  the  work  done 
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by  i>artles  of  second  part  as  per  speolfloatlons. 
*  *  *  And  it  is  understood  »nd  agreed 
that  the  printing  of  the  electrotype  portraits 
and  illustrations,  not  exceeding  100.  is  to  be 
arranged  and  agreed  by  the  parties  of  the 
second  part  and  Jno.  Hallum,  as  the  agent  of 
said  Dyer,  and  to  be  paid  for  as  extra  and  ad- 
ditional to  the  work  speciQed  above,  and  that 
pay  for  this  extra  work  is  to  be  included  in 
the  two  drafts  alx)ve  provided  for,  and  that 
the  liability  of  Andrew  J.  Dyer,  party  of  the 
first  part,  in  no  event  is  to  exceed  $1,600. 
[Signed]  A.  J.  Dtbr."  Hallum  testified  that 
the  draft  sued  on  was  accepted  by  Dyer  under 
the  written  contract,  and  thnt  plaintiffs  had 
not  complied  with  same;  that  the  lKX>k  was 
printed  with  39  instead  of  42  lines  per  page,  en- 
tail! ng  an  extra  cost  of  $8 1 .  27  for  pri  nti  ng  and 
$21.50  tor  extra  plates ;  that  printing  portraits, 
seventy-flve  in  number,  left  open  in  the  con- 
triict,  was  agreed  upon  at  the  cost  of  neces- 
sary paper  and  press-work,  and  that  $50 
would  have  been  ample  pay  therefor,  whereas 
plaintiffs  had  charged  $200,  and  that  plain- 
tiffs owed  him  $29.82  on  express  charges; 
that  his  "design  was  to  have  the  work  exe< 
cnted  by  plaintiffs  first-class  in  every  p<irticu- 
lar ;"  that  while  at  Albany  several  weetcs,  cor^ 
recti  ng  proof,  he  objected  to  the  39  instead  of 
42  lines  per  page,  but  was  told  the  change 
would  not  increase  the  amount  of  composi- 
tion;  that  he  received  20  volumes  of  tlie  work 
by  Octol>er  1,  1887,  and  the  remainder  was 
bound  and  shipped  "green"  between  the  1st 
and  the  ISth  of  October,  whereby  the  whole 
edition,  or  the 600  volumes  examined  by  him, 
was  damaged  $1.50  per  volume;  that  he  re- 
ceived a  letter  from  plaintiffs  dated  October 
13,  1^7,  inclosing  the  two  drafts  for  accept- 
ance, and  stating  that  all  l)ooks  had  been 
shipped;  that  they  arrived  about  November 
15.  1887;  that  he  did  not  notify  plaintiffs  of 
the  defective  binding  for  fear  they  would 
transfer  the  draft  to  Innocent  parties;  that  19 
volumes  were  ruined  in  shipping;  thiit  he 
wrote  plaintiffs  as  to  2  books  returned  him 
which  had  fallen  apart,  and  they  answered, 
October  24,  1887,  offering  to  make  good  all 
such  defects;  that  be  signed  the  account  as 
correct,  and  the  note,  without  examination, 
and  when  sick,  reserving  right  of  correction 
if  wrong,  and  that  when  Dyer  signed  drafts 
980  volumes  had  not  been  received;  that  the 
portraits  were  printed  on  separate  sheets  at 
his  request,  and  the  whole  work  was  on  extra 
fine  paper.  The  court  refused  the  following 
instructions  asked  by  plaintiffs,  and  they  ex- 
cepted, viz.:  "(1)  U  the  jury  l)elieve  Hallum 
was  the  real  party  in  interest,  and  that  Dyer 
was  concerned  in  the  matter  only  for  the  pur- 
pose of  securing  the  price  of  the  Iraoks;  and 
if  you  further  tMlieve  Hallum  was  at  Albany, 
N.  Y.,  and  examined  the  proofs,  and  by  his 
silence,  or  otherwise,  consented  to  thirty-nine 
instead  of  forty-two  lines  to  the  page, — then 
be  waived  that  part  of  the  written  contract, 
and  is  not  entitled  to  recover  any  damages  on 
account  of  the  lx>oks  having  been  published 
with  a  less  numtwr  of  lines  to  the  page.  (2) 
T.18B.w.no.ll— 38 


If  you  find  there  was  any  defect  in  the  bind- 
ing of  the  IxMks,  and  that  the  defect  was  of 
such  a  character  that  ordinary  prudence  and 
examination  would  have  discovered  it,  and 
defendants  accepted  the  books  and  used  or 
sold  them,  or  part  of  them,  without  notifying 
plaintiffs,  or  offering  to  return  them,  so  that 
plaintiffs  could  comply  with  the  contract, 
then  you  will  find  for  plaintiffs  in  the  full 
sum  sued  for.  (3)  If  the  jury  find  that,  when 
Hallum  was  at  Albany,  ff.  Y.,  plaintiffs  de- 
livered him  a  statement  of  the  account,  show- 
ing an  extra  charge  for  printing  addition£tl 
pages  and  portraite,  and  made  no  objection  to 
the  claim,  he  is  now  estopped  to  deny  the  ac- 
count." The  court  then  gave  on  its  own 
motion  a  modified  instruction,  by  striking  out 
all  after  the  word  "claim"  in  the  one  last 
above,  and  substituting  the  words,  "the  law 
presumes  that  the  account  was  correct,  but 
presumption  maybe  removed  by  evidence. " 
The  court  then  gave  two  instructions,  at  re- 
quest of  defendant,  to  the  effect  that  It  they 
found  the  work  was  not  done  accordi  ng  to  con- 
tract, and  defendants  were  damaged  by  reason 
of  its  defective  execution,  they  would  credit 
defendants  with  the  difference  of  the  work  as 
contracted  for  and  as  delivered.  To  the  giv- 
ing of  ail  of  which,  exceptions  were  saved. 
There  was  verdict  and  judgment  for  plaintiffs 
for  $75  and  costs.  They  moved  for  a  new 
trial  on  the  grounds  that  "the  court  erred  in 
instructing  the  jury  on  the  law  of  the  case," 
and  because  the  verdict  of  the  jury  was  con- 
trary to  the  law  and  evidence  in  the  case," 
which  t>eing  overruled,  and  exceptions  saved, 
an  appeal  was  taken  to  this  court. 

Marshall  (ft  Coffman,  for  appellants.  John 
Hallum,  for  appellees. 

Hehingwat,  J.  The  court  declined  to 
give  two  instructions  asked  on  l>ehalf  of  the 
appellants,  and  gave  one  of  its  own  motion. 
Its  action  In  each  particular  is  relied  upon  as 
ground  for  reversal. 

1.  It  may  be  that  the  first  of  the  instruc- 
tions refused  correctly  stated  the  law  on  a 
state  of  case  to  which  it  was  applicable;  but, 
as  the  appellee  was  not  seeking  to  reduce  the 
price  to  be  paid,  and  only  resisted  the  attempt 
of  appellants  to  increase  such  price  on  account 
of  a  change  in  the  contract,  it  was  not  a  prop- 
er instruction  to  tw  given  in  this  case.  Al- 
though Hallum  knew  and  consented  to  the 
change,  he  was  informed  by  appellants,  as  he 
says,  that  it  would  not  increase  the  cost  of 
the  l>ook.  He  is,  therefore,  not  estopped  by 
such  knowledge  to  decline  to  pay  the  increase 
claimed. 

2.  The  second  of  the  instructions  refused 
presents  a  question  which  has  not  been  ex- 
pressly adjudicated  by  this  court.  In  Plant 
V.  Condit,  22  Ark.  454.  the  court  ruled  that 
for  breach  of  warranty  of  soundness  the 
the  vendee  may  make  his  election  to  rescind 
the  contract  or  keep  the  property,  and,  when 
sued  for  the  price,  set  up  the  false  warranty 
by  way  of  recoupment.  Mr.  Benjamin  de- 
clares it  to  be  the  general  rule,  and  it  has 
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been  for  a  longtime  approved  by  the  sapreme 
court  of  the  United  States.  Ben].  Sales,  § 
893;  Witliers  v.  Green,  9  How.  226.  But, 
as  lie  states  the  rule,  the  vendee  is  required 
to  give  notice  to  the  seller  only  when  he  re- 
jects the  goods  and  elects  to  rescind  the  pur- 
chase, ai^  the  notice  is  regarded  as  the  Jegal 
equivalent  of  a  return  ol  the  goods;  and  the 
buyer  may  insist  on  his  defense  without  re- 
turning, or  offering  to  return,  the  goods,  and 
without  notice  to  the  seller.  Benj.  Sales,  § 
8SK9.  Acceptance  of  the  goods  when  the  buy- 
er knows  that  their  quality  is  inferior  to  that 
warranted  implies  an  agreement  to  take  them 
notwithstanding  the  defect,  and  waives  the 
right  to  reject  them,  but  does  not  waive  the 
right  to  a  reduction  when  sued  for  the  price. 
Id.  8  901.  In  the  case  of  Wheat  v.  Dotson. 
12  Ark.  699,  this  court,  in  discussing  the 
right  of  recoupment  in  a  similar  case,  said 
that  it  did  not  rest  on  the  ground  ttiat  the  con- 
tract  had  been  rescinded,  and  that  a  return, 
-or  an  oSerto  returu,  the  property,  was  not 
a  prerequisite  to  the  admission  of  the  defense. 
It  does  not  refer  to  the  necessity  for  notice; 
but,  as  notice  is  the  equivalent  of  a  return,  it 
must  have  been  in  the  mind  of  the  court  as 
not  a  prerequisite  to  the  admission  o(  the  de- 
fense. The  notice  required  is  a  notice  of  re- 
jection, and,  in  the  nature  of  things,  would 
be  inapplicable  where  the  goods  are  accepted ; 
and  it  is  only  in  the  latter  class  of  cases  that 
recoupment  is  sought.  In  most  cases  the 
buyer,  when  he  discovers  that  the  quality  of 
the  goods  is  inferior  to  that  warranted,  would' 
feel  impelled  by  a  sense  of  right  and  fair  deal- 
ing to  notify  the  seller  of  the  fact,  (1)  that  be 
might  satisfy  himself  uf  its  existence ;  (2)  that 
be  might  cure  it.  But  in  many  cases  this 
course  might  be  found  impracticable  or  even 
impossible;  and,  while  the  failure  might  be 
a  circumstance  for  the  jury  to  consider  In  as- 
certaining if  there  was  in  fact  a  breach  of 
warranty,  it  could  not  defeat  the  i-ecoupment 
if  the  breach  was  proved.  How  far  such 
failure  should  weigh  with  a  jury  would  vary 
with  the  circumstances  of  each  case,  and  in 
all  oases  be  a  matter  for  their  determination. 
Benj.  Sales,  8  900;  Lewis  v.  Bountree,  78 
N.  C.  828;  Brantley  v.  Thomas,  22  Tex. 
270;  Flint  v.  Lyon,  4  Cal.  17. 

It  seems  to  have  been  conceded  in  the  court 
below  that  the  contract  implied  a  warranty 
of  the  quality  of  the  books,  but  it  is  contend- 
ed here  that  no  such  warranty  was  implied. 
We  think  the  concession  was  right,  and  that 
the  contention  cannot  be  sustained.  Whether 
the  relation  of  the  parties  was  that  of  vendor 
and  vendee,  or  employer  and  contractor,  there 
is  an  implied  warranty  of  quality.  Tlie  rule 
caveat  emptor  bad  its  origin  in  the  fact  that 
the  buyer  enjoyed  the  opportunity  of  inspec- 
tion, and  applies  only  to  sales  of  specific  chat- 
tels in  existence;  for  in  no  other  oases  is  the 
opportunity  afforded.  Where  a  man  uf  acturer 
contracts  to  make  and  sell  goods,  or  a  con- 
tractor to  perform  and  deliver  work,  the  op- 
portunity of  inspection  is  not  afforded  the 
vendee  or  employer;  and  the  law  implies  a 


warranty  that  the  article  shall  be  merchanta- 
ble, and  reasonably  fit  for  the  purpose  for 
which  it  was  intended.  Manufacturing  Co. 
V.  Williams,  48  Ark.  325.  3  S.  W.  Bep.  517; 
2  Suth.  Dam.  479-482. 

When  the  appellants  delivered  to  Hallum  a 
statement  of  his  account,  he  approved  it,  but 
says  that  be  did  so  with  the  understanding  that 
it  was  subject  to  bis  future  examination  and 
correction.  It  then  became  his  duty  to  exam- 
ine the  statement,  and  notify  errors  within  a 
reasonable  time;  and  bis  failure  to  do  so  would 
be  deemed  a  ratification  of  his  prior  approval. 
He  indicated  no  errors,  butseveral  weeks  aft- 
erwards the  instrument  in  suit  was  given, 
and  this  implied  a  ratification.  The  indorse- 
ment of  his  approval  after  ratification  implies 
a  promise  to  pay  the  amount  as  upon  an  ac- 
count stated,  and  an  account  stated  can  only 
be  corrected  for  fraud  or  mistake.  Lawrence 
v.  Ellsworth,  41  Ark.  502;  Oil  Co.  v.  Van  Et- 
ten.  107  U.  S.  325.  1  Sup.  Ct.  Rep.  178;  Moa- 
cowitz  v.  Lemp,  12  S.  W.  Bep.  781.  The  in- 
struction given  permitted  the  defendant  to 
contest  the  validity  of  the  various  items  of  the 
account  for  any  reason  that  would  ^lave  been 
availing  if  there  had  been  no  statement  of  it. 
and  in  this  there  is  prejudicial  error.  If 
there  was  an  account  stated  without  fraud  or 
mistake,  the  appellant  is  entitled  to  the 
amount  thereof,  subject  to  deduction  for  any 
damage  Hallum  may  have  sustained  by  breatji 
of  contract  as  to  the  quality  of  the  books. 

Reverse,  and  remand  for  new  trial. 


Loth  et  eU. «.  Mothnbb  et  oL 

(Supreme  Court  of  Arkansas.    AprU  B,  18B0.) 

Patmbst— Nbootiablb  Pjina— Obdbb. 
Where  the  drawers  of  an  order  had  fund*  In 
the  hands  of  the  drawee  on  Its  presentation,  a 
waiver  by  the  payees  of  a  cosh  payment,  and  an 
aooeptanoe  of  a  bill  of  ezohan^  instead,  ex- 
tinguishes the  debt,  though  the  exohaoge  proves 
worthless.! 

Appeal  from  drcait  court.  Miller  county; 
C.  E.  MiTOHBLL.  Judge. 

Action  by  Loth  St  Son  against  Mothner  & 
Co .  Judgment  for  defendants,  and  plalntifEs 
appeal. 

Arnold  <£  Cook,  for  appellants. 

Pbr  Curiam.  The  appellees  gave  appel- 
lants a  written  order  on  their  banker  at 
Texarkana  to  pay  an  account.  The  order 
was  presented  for  payment  at  a  time  when 
the  bank  had  money  of  the  drawer  for  its 
payment.  The  payees  waived  their  right  to 
demand  cash,  and  for  their  own  convenience 

>  As  a  general  rule,  the  aoceptanoe  of  a  negotia- 
ble instrument  for  a  precedent  Indebtedness  oper- 
ates as  a  oonditlonal  payment  only,  and,  nnlaas  it 
is  afterwards  paid,  an  agreement  to  reoeive  it  as 
absolute  payment  must  appear.  Bee  Comptotr 
D'Baoompte  De  Farts  v.  Qresbaoh,  (CaU  sW  Pao. 
B«p.  38,  and  note;  Glood  t.  Singleton,  (Mian.)  40 
N.  w.  Rep.  859,  and  note;  Bank  ▼.  Bornman,  (m.) 
10  N.  B.  Rep.  553,  and  note:  Owen  v.  HaU,  (Hd.) 
16  Atl.  Bep.  870,  and  note;  Holmea  t.  Biiggs,  (Fa.) 
18  AU.  Kep.  938,  anda^^  by  L-OOgTe 
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asked  payment  in  St.  Louis  exchange,  wliich 
was  given  them.  Having  elected  the  mode 
of  payment,  they  cannot  now  repudiate  it 
becauae  the  exchange  ptoved  worthless,  but 
the  appellees'  debt  is  satisfied.  Byles,  Bills. 
389:  Smith  t.  Ferrand,  7  Barn.  &  C.  19;  8 
Band.  Com.  Paper,  g  1551.  Judgment  af- 
firmed. 


Maun  e(  al.  v.  Balfb  et  oZ. 
IBupreme  Court  of  AxtumKO.   March  39, 1890.) 

HUSBAITD  Xin>  WlM— BSFABXTB  ESTATI— DBBS. 

Tb«  grantliitr  clause  of  a  deed  began: 
"I,  lu  H.,  for  and  in  consideration  of  •  •  •, 
have  trranted  *  *  *,  and  by  these  presents 
do  grant,  •  •  •  unto  said  B.,  •  •  •  the 
lands  and  tenements  following,  to-wit,  "—describ- 
ing them.  The  deed  oonoladed:  "Now,  I,  M.  H., 
wUe  of  the  said  L.  H.,  for  the  consideration  above 
•et  forth,  do  hereby  assign,  release,  relinquish, 
and  quitclaim  all  my  right,  title,  interest,  aad 
ownership  to  the  said  B.  •  •  •  Therefore 
we,  li.  H.  and  H.  H.,  as  man  and  wife,  have  this 
•  •  •  day  •  •  •  set  our  hands  and  seals. " 
The  certificate  of  acknowledgment  was  to  the  ef- 
fect that  both  parties  grantor  acknowledged  that 
tkey  had  signed  the  same  for  the  uses,  purposes, 
and  consideration  therein  set  forth.  Dower  was 
not  mentioned  in  the  deed  or  acknowledgment. 
EifML,  that  the  words  used  by  M.  H.  referred  to 
the  lands  described  In  the  deed,  and  were  sufficient 
to  and  did  oonvey  her  separate  estate  therein. 

Appeal  from  circuit  court.  Cross  county; 
J.  £.  BiDDicK,  Judge. 

Blodk  &  Bridget  and  Bandera  &  Watkiru, 
for  appellants.    N.  (F.  iV^orton,  for  appellees. 

HuoHES,  J.  This  is  a  suit  in  ejectment, 
io  which- the  only  question  to  be  determined 
here  is  as  to  the  sufficiency  of  a  deed  in  trust 
executed  by  L.  T.  Head  and  Mollle  A.  Head, 
his  wife,  who  was  the  mother  of  all  the  ap- 
pellees save  Balfe,  who  was  their  tenant,  to 
John  B.  Brnner,  as  trustee  of  tlie  appellants, 
wbicb  deed  formed  a  part  of  the  appellants' 
elaim  of  title,  a  copy  of  which  was  exhibited 
with  their  complaint.  The  deed  bore  date 
the  15th  day  of  March,  1884,  and  was  made 
to  secure  the  payment  of  a  debt  which  L.  T. 
Head  owed  appellants,  and  authorized  the 
trustee,  Bruaer,  npon  default,  to  sell  and 
«onvey  the  property,  which  he  executed  by 
selling  and  conveying  the  property  to  the  ap- 
pellants, who  were  the  purchasers  at  the 
sa)e.  Possession  was  admitted  by  the  appel- 
lees, and  appellants'  rights  to  possession  de- 
nied. The  exceptions  to  this  deed  were,  in 
effect,  that  Mollie  Head  joined  in  the  deed 
only  for  the  purpose  of  relinquishing  dower 
to  such  property  therein  described  as  l>e- 
longed  to  her  husband;  that  she  did  not  join 
in  the  granting  clause  of  the  deed ;  and  that 
as  to  her  separate  property  described  therein 
said  deed  was  void;  ttiat  it  contained  no 
words  sufficient  to  pass  her  title;  and  that 
the  elaose  in  said  deed,  ia  reference  to  Mol- 
lis Head,  contained  no  description  of  prop- 
erty, or  reference  to  property  elsewhere  de- 
scribed. The  exceptions  were  sustained,  and 
appellants  excepted.    A  trial  was  had  before 


the  court  sitting  as  a  jury,  and  appellants 
offered  to  read  in  evidence  said  deed  of  trust, 
wliich  was  excluded  by  the  court  upon  the 
trial,  to  which  appellants  excepted.  Judg- 
ment was  rendered  for  appellees,  and  an  ap- 
peal was  taken  by  appellants.  The  question 
to  be  determined  is  presented  by  the  record, 
and  tnere  is  no  bill  of  exceptions.  After  re- 
citing the  premises,  the  granting  clause  in 
the  deed  by  the  husband  begins:  "Now, 
therefore.  I.  L.  T.  Head,  for  and  in  consid- 
eration of  the  premises  and  the  sum  of  one 
dollar  to  me  paid  by  John  Bruner,  as  trustee, 
have  granted,  bargained,  and  sold,  and  by 
these  presents  do  grant,  bargain,  sell,  and 
convey  unto  said  John  B.  Bruner  and  his 
assigns,  as  trustee,  the  lands  and  tenements 
following,  to-wit."  Then  follows  a  descrip- 
tion of  the  town  lota,  and  the  provisions  for 
sale  and  conveyance  by  the  trustee  of  the 
property,  u{>on  default  of  payment  of  the 
amount  secured  by  the  deed  of  trust;  after 
which  the  deed  concludes  in  these  words: 
"Now.  1.  Mollie  Head,  wife  of  the  said  L. 
T.  Head,  for  the  consideration  above  set 
forth,  do  hereby  assign,  release,  relinquish, 
and  quitclaim  all  my  right,  title,  interest, 
and  ownership  to  the  said  John  B.  Bruner, 
as  trustee,  conditioned  as  aforesaid.  There- 
fore we,  L.  T.  Head  and  Mollie. Head,  as  man 
and  wife,  have  this  the  15th  day  of  March 
set  our  bands  and  seals."  The  certificate 
of  acknowledgment  is:  "Come  the  parties 
grantor,  and  both  acknowledged  that  they 
had  signed  the  same  for  the  uses,  purposes, 
and  considerations  therein  set  forth,  and  de- 
sired me  to  so  certify."  Dower  is  not  men- 
tioned in  the  deed,  or  certificate  of  aclcnowl- 
edgment.  Did  the  deed  operate  to  convey 
the  estate  or  interest  of  Mrs.  Head  in  the 
lots  described  therein.  Since  the  adoption  olC 
the  constitution  of  1874,  a  married  woman 
can  convey  her  separate  property  as  if  she 
were  single.  Bryan  v.  Winbum,  43  Ark. 
28;  Stone  v.  Stone,  Id.  160.  The  law  will 
construe  a  deed  most  strongly  against  the 
grantor,  and  that  part  of  a  deed  will  be  con- 
strued to  precede  which  ought  to  take  pre- 
cedence, no  matter  in  what  part  of  the  in- 
strument it  may  be  found.  Doe  v.  Porter. 
8  Ark.  18;  Jackson  v.  Myers,  8  Johns.  388. 
A  deed  is  to  be  so  construed  as.  if  possible, 
to  give  efTect  to  it,  as  a  conveyance;  hence  it 
will  be  allowed  to  have  this  effect,  although 
it  may  lack  formal  words,  if  it  contains  suffi- 
cient words  to  convey  the  estate.  1  Devi. 
Deeds,  8  212.  If  a  married  woman  joins 
her  husband  in  a  conveyance  as  grantor,  her 
estate  passes.  Johnson  v.  Parker,  51  Ark. 
420,  11  S.  W.  liep.  681.  We  are  of  the 
opinion  ttwt  the  words  used  by  Mollie  A. 
Head  in  tiie  trust-deed  were  sufficient  to  con- 
vey her  estate  io,  and  that  they  referred  to, 
the  property  elsewhere  described  in  the  deed, 
and  that  the  deed  operated  to  convey  her  es- 
tate tliprein  to  the  trustee,  John  B.  Bruner. 
There  was  error  in  the  judgment  of  the 
court  below  in  snstaining  the  exceptions  to 
the  same,  and  in  excluding  it  as  evidence 
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npon  the  trial.  The  judgment  la  reversed, 
Rnd  the  cause  is  remanded  for  further  pro- 
eeedings. 


Hearn  o.  Coy. 
(AtpreiM  Court  of  Arkansai.  April  B,  Ityo.) 
Malicious  Fxosecutiox — IiisTBtioTioNg. 
In  an  action  for  maUcloiia  prosecution,  wher« 
the  conrt  baa  charxed  that  "legal  malice  Is  made 
out  by  sbowlng  that  the  prooeedlng  was  instituted 
from  any  Improper  or  wrongful  motive, "  and  that 
(be  term  "malice"  la  not  to  be  considered  "in  tho 
sense  of  spite  or  hatred  against  the  individnal,  but 
■s  denotinir  that  the  party  is  actuated  by  improper 
and  wrongful  motives, "  plaintiff  is  not  preiadiced 
by  a  ref  uwl  of  the  court  to  charge  that " '  malice, '  in 
ita  legal  sense,  is  any  wrongaot,  done  intentionally, 
without  legal  justification  or  excuse.  It  is  not 
what  is  oalled  '  malice '  in  Its  common  acceptation, 
as  ill  will  against  a  p«r80u. " 

Appeal  from  circuit  court,  Fulaakl  county; 
J.  W.  Mabtin,  Judge. 

Action  by  MoUie  Hearn  against  L.  W.  Coy 
for  malicious  prosecution.  Plaintiff  was  a 
gerrant  in  defendant's  family.  Several  minor 
articles  of  wearing  apparel  being  missed,  sus- 
picion fell  on  plaintiff,  her  trunic  was 
searched,  and  the  articles  found.  Shortly 
afterwards  defendant  missed  some  silver- 
srare,  and,  believing  plaintiff  to  be  guilty,  he 
went  to  the  chief  of  police,  made  a  full  state- 
ment of  ail  the  facts,  and  placed  the  matter 
in  his  hands  to  investigate  as  a  public  officer. 
At  the  request  of  the  chief  of  police,  defend- 
»nt  swore  out  a  warrant  against  plaintiff. 

At  plaintiff's  request,  the  court  instructed 
the  jury  as  follows:  "If  the  jury  And  that  L. 
W.  Coy,  the  defendant,  made  the  affidavit 
before  J.  Q.  Yeiser,  justice  of  tlie  peace,  ao- 
onsing  the  plaintiff  of  grand  larceny,  and 
caused  said  justice  to  issue  a  warrant,  by  vir- 
tue of  which  she  was  arrested,  imprisoned, 
and  brouglit  before  him,  wlien  on  a  subse- 
quent day  said  charge  was  dismissed  by  said 
justice  for  want  of  prosecution,  and  she  was 
discharged  and  acquitted,  such  discharge  and 
acquittal  are  prima  facie  evidence  of  the 
want  of  probable  cause  sufUcient  to  throw  on 
the  defendant  the  burden  of  proving  the  con- 
trary, and  that  it  is  competent  for  the  jury 
to  infer  malice  from  the  want  of  probable 
cause,  as  the  same  is  defined  in  the  following 
instruction,  unless  such  inference  is  repelled 
by  the  facts  of  the  case. " 

Plaintiff  also  requested  the  court  to  charge 
as  follows:  "'Malice,'  in  its  legal  sense,  is 
any  wrongful  act  done  intentionally,  without 
legal  justification  or  excuse.  It  is  not  what 
is  called  '  malice '  In  its  common  acceptation, 
as  ill  will  against  a  person."  This  instruc- 
tion the  court  refused,  but  of  its  own  motion 
gave  the  following  instructions:  "Legal mal- 
ice is  made  out  by  showing  that  the  proceed- 
ing was  instituted  from  any  improper  or 
wrongful  motive,  and  it  is  not  essential  that 
actual  malevolence  or  corrupt  design  be 
shown.  Any  prosecution  carried  on  wanton- 
ly, and  for  no  purpose  of  justice,  is  malicious. 
The  term  'malice,'  in  this  form  of  action,  is 
not  to  be  considered  In  the  sense  of  spite  or 


hatred  against  an  individual,  but  as  denoting 
that  the  party  is  actuated  by  improper  and 
wrongful  motives."  There  was  a  verdict  in 
defendant's  favor,  and  from  an  order  over- 
ruling her  motion  for  a  new  trial  plaintiff 
appeals. 

Lea  A  Trimble  and  T.  J.  Oliphint,  for  ap- 
pellant.   Bben  W.  Kitaball,  for  appellee. 

Peb  Curiam.  The  only  question  present- 
ed by  the  abstract  of  the  appellant  is  the  re- 
fusal of  the  court  to  give  an  instruction  de- 
fining "malice."  But  the  court  gave  an  in- 
struction upon  the  subject  embracing  all  the 
appellant  desired  the  court  to  charge.  She 
was  not  prejudiced  by  the  refusal.    AlBrm» 


Kelly  et  al.  v.  Saunoek  et  al. 

(Supreme  Court  of  Arkaniat.    April  6, 1890.)- 

Taxes — Forviituke — DascBipnoir. 

A  forfeiture  to  the  state,  for  non-payment 

of  taxes,  of  a  particular  quarter  section  of  land, 

will  not  divest  title  to  the  land,  when  the  taxes  oa 

it  have  been  duly  paid  under  the  description, 

"blocks  78  and  74,  town  of  B, "  that  being  sufficient 

to  identify  it 

Appeal  from  circuit  court,  Monroe  county; 
M.  T.  Sandjirs,  Judge. 

Ejectment  by  Bridget  Kelly  and  others 
against  L.  Salinger  and  others.  Defendants 
filed  an  equitable  answer,  to  which  plaintiffs 
demurred.  The  demurrer  being  overruled, 
judgment  was  rendered  for  defendants,  and 
plaintiffs  appeal.  It  appears  from  the  rec- 
ord in  this  case  that  W.  S.  Dunlop  pur- 
chased from  the  state  of  Arkanstis  the  £.  ^ 
of  the  S.  W.  4  of  section  10,  3  N..  2  W., 
containing  80  acres  of  hmd,  forfeited  to  the 
state  for  the  taxes  of  1376,  by  deed  of  Sep- 
tember 1,  1879;  that  lie  sold  an  undivided 
lialf  of  the  same  to  A.  McMurtry  by  deed  of 
September  4,  1879;  and  that  Dunlop  and 
McMurtry,  by  their  deed  of  1st  of  January, 
1884,  sold  to  appeUant  Bridget  Kelly  the  N. 
£.  4  of  the  S.  W.  4  of  said  section  10.  It 
appears  from  the  equitable  defense  and  coun- 
ter-claim that  at  the  bringinguf  this  suit  ap- 
pellees were  in  possession  of  tiiat  part  of  said 
40  acres  described  in  the  complaint,  and  tlioy 
claim  that  their  part  of  said  40  acres  did  not 
pass  under  the  forfeiture  to  the  state,  be- 
cause Gnnn  &  Black  had  paid  the  taxes 
thereon  for  said  year  1876,  under  the  descrip- 
tion of  blocks  73  and  74  of  the  town  of  Brink- 
ley. 

John  O.  Palmer,  for  appellants.  /.  IT. 
Cypert,  tot  appellees. 

PsR  Cttriam.  The  description  of  the  land 
in  controversy  as  "blocks  73  and  74  of  tho 
town  of  Brinkley,"  it  appears,  is  sufficient  to 
identity  It.  The  payment  of  the  taxes 
charged  against  It  by  that  description,  for 
the  year  1876,  rendered  the  subsequent  sale 
or  forfeitures  of  it  for  the  taxes  of  the  same 
year  illegal  and  void.  Hershey  v.  Thomp- 
son, 50  Ark.  484,  489.  8  S.  W,  Rep.  689. 

Judgment  afflrmedi '  ^d  by  VjU« 
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MTT.T.ira  «.  BetNOLDS  et  ol, 
(Supreme  Court  t)f  ArlMtua*.    April  5, 1890.) 

TaX-TITLI  — COKWRHATIOW  OF  Ba1,B — DoNATIOK. 

1.  A  donation  deed  from  the  state,  exeoated 
after  tbe  land  bad  been  sold  for  taxes  under  a  de- 
cree condemning  tbe  land  under  tbe  orerdue-tax 
law,  (Laws  Ark.  18S1,)  conveys  no  title  to  tbe 
donee,  as  the  state's  interest  has  already  been  di- 
vested by  the  sale. 

a.  Where  land  is  sold  for  taxes,  and  a  decree 
confirming  tbe  sale  Is  made  by  a  court  not  le- 
gally oonsUtuted,  but  afterwards  a  deed  is  exe- 
cuted in  pursuance  of  tbe  sale  by  order  of  the 
proper  court,  and  an  order  for  tbe  possession  en- 
tered, it  amounts  to  a  confirmation  of  the  sale,  and 
validates  the  title. 

Appeal  from  circuit  court,  Chicot  county: 
C.  D.  Wood.  Judge. 

Action  by  M.  J.  Miller  against  D.  H.  Beyn- 
olds  and  another  to  remove  a  cloud  on  her  title 
to  certain  land.  Plaintiff  alleged  that  she  was 
tlie  owner  of  theland,  and  set  out  her  chain  of 
title,  which  consisted  of  a  donation  deed 
from  the  state  to  Phillip  McDermott,  and  a 
deed  from  McDermott  to  plaintiff.  Defend- 
ant lieynolds  claimed  title  by  virtue  of  a 
tax-deed  executed  to  him  by  a  aommissioner 
under  a  decree  of  court  in  a  proceeding  by 
the  county  to  have  the  land  sold  for  taxes  un- 
der  tbe  overdue-tax  act  of  1881.  The  con- 
firmation of  tbe  sale  for  taxes  was  made  by  a 
special  judge  at  July  term,  1884,  while  the 
r^ular  circuit  judge  was  engaged  in  holding 
the  regular  term  of  Bradley  county  circuit 
coart;  but  afterwards  the  commissioners' 
deed  was  confirmed,  and  a  writ  of  possession 
ordered,  at  a  regular  term  of  tin  court. 

J.  W.  Diekiiuon,  for  appellant.  D.  H. 
Reynoidi,  tot  appellees. 

PsB  CinuAM.  The  appellant  was  never 
the  owner  of  the  land  in  question.  He  toolc 
nothing  by  his  donation  deed,  because  when 
it  was  executed  the  state's  only  right  to  the 
land  had  lieensold  under  a  decree  condemning 
tbe  lands  under  the  overdue-tax  law.  It  is 
argued  that  a  confirmation  of  tbe  sale  was 
made  at  a  term  of  court  not  held  in  accord- 
ance with  law,  and  is  therefore  void.  C!on- 
«eding  the  contention  to  be  true,  the  appel- 
lant connot  take  anything  by  it.  if  for  no 
other  reason  than  that  at  a  subsequent  regu- 
liir  term  of  the  court  a  deed  in  pursuance  of 
the  sale  was  executed  by  order  of  the  court, 
and  an  order  for  the  possession  of  the  land 
was  entered.  That  was  tantamount  to  a 
«onflnniition  of  the  sale.  Livingston  v. 
•Cochran,  83  Ark.  294.    Affirm. 


Smith  o.  Hudson  et  ai. 
iSupreme  Court  of  Arhnnsas.  April  86, 1890.) 
ExBcnnox  Salb— Boso  or  Marribd  Wokah. 
A  statutory  bond  executed  by  a  married 
woman,  on  purctiaslng  land  at  an  execution  sale, 
under  Mansf.  Dig.  M  8085,  8087,  providing  for  the 
«xecution  of  sucbbonds,  and  giving  them  the  effect 
«f  a  judgment,  on  which  execution  may  issue,  is 
voidable  on  the  ground  of  the  obligor's  coverture, 
at  ber  election  only.   ' 

Appeal  from  circuit  court,  Chicot  county; 
C,  D.  Wood,  Judge. 


Ejectment  by  Benjamin  H.  Smith  against 
Isaac  n.  Hudson  and  others,  to  recover  a 
tract  of  land  formerly  owned  by  W.  H.  Todd, 
under  whom  both  plaintiff  and  defendants 
claim  title.  Defendant  Halliday,  on  May  14. 
1878.  recovered  judgment  against  Todd,  on 
which  he  caused  an  execution  to  be  issued. 
The  sheriff,  under  such  execution,  levied  on 
the  land  in  question,  and  It  was  sold.  Eve- 
line Bolivar,  then  a  married  woman,  became 
the  purchaser,  on  a  credit  of  tliree  months, 
and  executed  her  statutory  bond,  with  said 
Todd  as  surety.  The  bond  not  being  paid  at 
maturity,  an  execution  was  issued  on  the 
statutory  judgment  aiising  from  the  forfeit- 
ure of  the  l)ond,  and  levied  on  the  land.  At 
the  sale  under  such  execution  defendant  Hal- 
liday became  the  purchaser,  and  the  sheriff 
executed  a  deed  to  him.  Plaintiff  claims  the 
land  by  virtue  of  a  subsequent  sale  under  ex- 
ecution Issued  on  another  judgment  against 
Todd,  and  contends  that  the  sale  to  defendant 
Halliday,  under  execution  on  the  statutory 
judgment  against  Mrs.  Bolivar,  was  void, on 
the  ground  that  a  married  woman  could  not 
execute  a  statutory  bond  on  the  purchase  of 
land.  Defendants'  demurrer  to  the  complaint 
was  sustained,  and  plaintiff  appeals.  Mansf. 
Dig.  §  8085,  provides  that  every  bond  taken 
on  the  sale  of  property  under  execution  shall 
be  signed  by  tbe  principal  and  sureties.  Sec- 
tion 3037  provides  that  "all  such  bonds  shall 
have  the  force  and  effect  of  a  judgment,  and 
on  which  an  execution  may  issue. 

if.  if.  (C  e.  B.  Rose  and  J.  F.  Robimon, 
for  appellant.  D.  H.  Raytudda,  for  appellees. 

CocKRiLL,  C.  J.  In  Gardner  t.  Bamett, 
86  Ark.  479,  It  was  ruled  that  tbe  defense  of 
coverture  was  personal  to  tbe  /erne  oovert, 
and  could  not  be  pleaded  by  another;  and  in 
that  case,  as  well  as  in  ChoUar  v.  Temple,  39 
Ark.  238,  it  was  held  that  the  defense  must 
be  made  by  the  woman  before  judgment,  in 
order  to  be  availing  to  her.  Both  questions 
were  practically  decided  in  the  previous  case 
of  Norris  v.  SUte,  22  Ark.  526, 527,  when  the 
court,  through  Judge  Faibchild,  ruled  that 
an  execution  which  issued  upon  the  statutory 
Judgment  arising  by  operation  of  law  upon  a 
forfeited  delivery  bond  was  not  void  by  rea- 
son of  the  fact  that  the  only  surety  on  tbe 
bond  was  a  married  woman.  While  the  stat- 
utory judgment  is  not  reeadjvdicata  like  the 
judgment  of  a  court,  the  effect  of  the  ruling 
in  the  case  last  mentioned  is  that,  when  a 
married  woman  is  a  party  to  it,  it  is  voidable 
at  her  election  only.  That  case  rules  this. 
A  surety  is  as  essential  to  a  statutory  bond 
and  judgment  as  a  principal.  If  a  married 
woman  may  give  color  of  validity  to  a  stat- 
utory bond  as  surety  for  another,  she  can  do 
so  by  signing  for  her  own  benefit  with  an- 
other as  her  surety.  Compare  Fowler  v.  Ja- 
cob, 62  Md.  326,  and  Walker  v.  Jessup,  43 
Ark.  163.  It  follows  tliat  the  sale  of  Todd's 
interest  in  the  lands  in  suit  was  divested  by 
the  sheriff's  sale,  and  conveyance  made  under 
the  execution  upon  tlie  forfeited  purchase 
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bond  in  which  he  was  surety  for  Mrs.  Bolivar, 
aud  that  he  had  no  interest  to  be  acquired  by 
the  plaintiffs  at  their  sale  had  under  a  subse- 
quent judgment.  Tlie  plaintiff  must  there- 
fore fail  in  this  action  of  ejectment.     Affirm. 


Mansfikld  et  al.  e.  Wilson  et  al. 
(Suvreme  Court  of  Arkantag.    April  26,  1890.) 

SaLBS— FaI^B  RbPRESBNTATIOITS  —  ColfMBMATION. 

Where  a  person  buys  goods  under  false  rep- 
resentations as  to  his  credit,  a  suit  for  the  price 
and  attachment  levied  on  the  goods  by  the  seller, 
with  knowledge  of  such  false  representations,  is  a 
confirmation  of  the  sale. 

Appeal  from  chancery  court,  Pulaski  coun- 
ty; D.  W.  Carroll,  Chancellor. 

Defendant  G.  W.  Wilson,  with  a  view,  as 
be  represented,  of  engnging  In  the  drug  busi- 
ness, for  which  purpose  he  claimed  that  he 
had  abundant  means,  ordered  of  plaintiffs  a 
bill  of  merchandise.  The  goods  were  shipped, 
bat  before  he  openeii  his  doors  to  the  public 
a  number  of  creditors  sued  out  attachments 
against  him.  Plaintitfs,  learning  of  this,  sued 
out  an  attachment.  Afterwards,  plaintiffs 
filed  a  bill  in  chancery  asking  a  restorat^ion  of 
the  property  shipped  by  them  on  the  ground, 
that  defendant  Wilson  had  procured  it 
through  fraud.  The  other  defends  uts,  de- 
fendant Wilson's  creditors,  claimed  that  plain- 
tiffs, in  suing  out  the  attachment,  had  con- 
firmed their  sale  to  Wilson,  and  could  not  re- 
cover the  goods.  The  court  sustained  this 
defense,  and  plaintiffs  appeal. 

Oaruth  A  Erb,  for  appellants.    T.  J,  Oli- 
phint,  for  appellees. 

.  Per  Curiam.  Bringing  suit  for  the  pur- 
chase price  of  the  goods,  and  causing  att»ich- 
ment  to  be  levied  thereon,  with  full  knowl- 
edge of  all  the  facts  and  circumstances  now 
relied  on  as  ground  to  rescind  the  contract, 
was  an  affirmance  of  the  sale.  Shoe  Co.  v. 
Block,  12  S.  W.  Kep.  1U73.    Affirm. 


Knight  t>.  State. 
(Court  of  Appeals  of  Texas.    Feb.  8, 1890.) 
Uklawfui,  Convbrsion  of  Monbt— Misdb- 

MBANOB — InSTBUOTIONS. 

On  Indictment  for  conversion  of  $160,  defend- 
ant, who  had,  as  constable,  collected  the  money  al- 
leged to  have  been  converted,  testified  that  he  bad 
been  robbed,  and  the  evidence  showed  that  he  was 
found  insensible  on  the  road.  He  further  testified 
that  when  he  recovered  consciousness  all  the  money 
was  gone,  except  $7. 15.  It  was  shown  that  be  con- 
verted this  amount.  Held,  that  the  evidence  jus- 
tified an  instruction  as  to  a  conversion  of  less  than 
930,  which  Is  a  misdemeanor. 

Appeal  from  district  court.  Bed  Biver 
county;  £.  D.  McClbllan,  Judge. 

Motion  for  rehearing. 

This  conviction  was  had  under  an  Indict- 
ment for  unlawfully  converting  $150.  On 
appeal  the  judgment  was  affirmed  without  a 
written  opinion.  The  proof  for  the  state 
shows  that  the  appellant  was  the  constable 
of  one  of  tbe  Justice  precincts  in  Bed  Biver 


county ;  that  one  S.  E.  Watson  sued  out  a  dis- 
tress warrant  against  one  Christian  in  the 
justice's  court  of  that  precinct,  and  obtained 
judgment  and  execution  thereon;  that  tbe 
execution  was  levied  by  the  defendant  as  con- 
stable; that  defendant  sold  the  property  lev- 
ied on,  and  received  in  payment  therefor 
$248.85;  that  he  reported  expenses  against 
the  money  received  by  him  of  $198.70,  leav- 
ing in  his  hands  the  sum  of  $50.15,  of  which 
sum  he  never  paid  any  part  to  Watson.  It 
was  also  sliown  that  after  be  collected  tlie 
proceeds  of  the  sale  he  purchased  watches  to 
tbe  amount  of  $13.50.  It  was  further  shown 
that  shortly  after  collecting  some  of  the  pro- 
ceeds of  the  sale  he  was  found  in  the  road  in- 
sensible, and  that  when  he  recovered  con- 
sciousness he  claimed  to  have  been  robbed. 
Sim*  <t  WrigJU,  for  appellant.  Asst.  Atty. 
Gen,  Davidson,  for  the  State. 

WiiiTB,  P.  J.  The  only  point  made  and 
insisted  upon  in  the  motion  for  rehearing  in 
this  case  is  that  fundamental  error  was  com- 
mitted by  the  court  in  that  part  of  the  charge 
to  the  jury  which  submitted  as  an  issue  in 
the  case  the  misdemeanor  phase;  that  is,  the 
conversion  by  the  defendant  of  money  of  the 
value  of  less  than  $20.  This  part  of  the 
charge  was  specially  excepted  to  at  the  trial, 
and  it  is  insisted  that,  whether  injurious  or 
not  to  tbe  defendant,  yet,  if  it  be  erroneous, 
it  will  nevertheless  require  a  reversal  of  the 
judgment.  It  is  insisted  that,  "if  the  evi- 
dence shows  any  case  against  the  appellant, 
it  is  for  the  conversion  of  money  of  the  value 
of  $20  or  over,  and  that  nowhere  in  the  entire 
record  does  anything  else  appear."  The  the- 
ory of  tbe  defendant  was  that  he  was  robbed 
of  all  of  Watson's  money  on  hand  after 
the  payment  of  the  expenses  incident  to  the 
property  and  its  sale.  The  state's  effort  was 
to  show  that  defendant  did  not  lose  the  money 
in  that  way.  It  was  proved  tliat  after  defend- 
ant had  gotten  possession  of  the  money  he 
bought  two  watches,  one  for  $10.25,  and  the 
other  for  $3.25,  making  $13.60.  If  this  was 
Watson's  money,  and  all  of  Watson's  money 
which  defendant  used,  then  the  misdemeanor 
phase  of  the  case  was  called  for  by  this  testi- 
mony. But,  again,  defendant  testified  him- 
self. He  says,  speaking  of  the  robbery: 
"  When  I  came  to  myself  It  [ihe  money]  was 
all  gone  except  the  silver,  which  was  loose  in 
my  pocket,  and  $7.15  of  this  money  belonged 
to  S.  £.  Watson."  So,  then,  according  to  his 
own  testimony,  he  still  bad  after  the  robbery 
$7.15  of  Watson's  money,  which  be  con- 
verted, and  never  accounted  for;  and,  if  his 
testimony  l>e  true,  then  he  converted  less  than 
$20;  and  the  charge  of  the  court  presenting 
the  misdemeanor  phase  of  the  case  was  called 
for  by  the  case  as  made  by  his  own  evidence, 
and,  had  the  cuurt  failed  to  charge  the  law 
applicable  to  the  case  as  made  by  defendant's 
evidence,  the  charge  would,  indeed,  have 
been  liable  to  objection  by  the  defendant.  We 
see  no  error  in  the  matter  complained  of.  On 
the  contrary,  it  would  have  omitted  to  Bub> 
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mit  a  legitimate,  if  not  a  material,  issue,  bad 
the  court  failed  to  instruct  in  this  particular. 
Motion  for  rehearing  overruled. 


Shannon  v.  State. 
(Court  tf  AvptaU  (^  Team*.    Jan.  11, 1890.) 
WmfBaa— CRiinHAi.  Law— Dependant. 
A  defendant  who  has  been  convicted  of  a 
felony  is  not  incompetent  to  testify  as  a  witness  in 
bis  own  behalf,  ander  Code  Crim.  Froc.  Tex.  art. 
730,  subd.  5,  which  declares  incompetent  as  wit- 
nesses all  persons  who  have  been  convicted  of  a 
felony,  unless  the  convict  has  been  pardoned,  as 
Laws  1889,  p.  37,  declares  that  "any  defendant  in  a 
criminal  action  shall  be  entitled  to  testify  in  his 
own  behalf  therein. "   Following  Williams  v.  State, 
ISaW.  Rep.  IIUS. 

Appeal  from  district  court,  Hill  county; 
J.  M.  Hall,  Judge. 

Code  Crim.  Proc.  Tex.  art.  730,  subd.  5, 
declares  incompetent  as  witnesses  all  persons 
who  have  been  convicted  of  a  felony,  unless 
the  convict  has  been  pardoned. 

/.  M.  Johnson,  for  appellant.  Asst.  Atty. 
Ben.  Davidson,  for  the  State. 

"White,  P.  J.  On  the  trial  below  the  ap- 
pellant proposed  to  testify  as  a  witness  in  his 
own  behalf.  Objection  was  made  by  the 
prosecution  upon  the  ground  that  he  was  an 
ex-convict  who  had  served  a  term  in  the 
penitentiary  for  crime,  and  bad  never  been 
pardoned.  This  objection  was  sustained ,  and 
the  ruling  is  the  error  mainly  complained  of 
on  this  appeal.  The  assistant  attorney  gen- 
eral confesses  that  the  ruling  is  erroneous. 
By  the  provisions  of  the  act  of  April  4,  1889, 
"any  defendant  in  a  criminal  action  shall  be 
permitted  to  testify  in  his  own  l>ehalf  tliere- 
in."  Gen.  Laws,  2l8t  Leg.  87.  Tliis  iden- 
tical question  came  before  us  at  the  last  Tyler 
term  in  the  case  of  Williams  v.  State,  12  S. 
W.  Rep.  1103,  and  we  held,  and  still  hold, 
that  under  that  statute  an  unpardoned  con- 
vict can  testify  in  his  own  behalf  in  any 
criminal  action  against  him.  Judgment  is 
reversed,  and  the  cause  remanded. 


Powell  e.  State. 
(Court  of  Apv«o.l9  of  Texas.    March  8, 1890.) 

MUBDEB— ISSTBUOTIONS — EVIDENCE, 

1.  On  trial  for  murder,  malice  is  correctly 
charged  to  be  the  "Intentional  doing  of  a  wrong. 
fol  act  towards  another,  without  legal  excuse  or 
Justification. " 

2.  Under  the  rule  that  in  a  prosecution  for 
homicide  the  charge  of  the  court  should  apply  the 
doctrine  of  reasonable  doubt,  as  between  the  dif- 
ferent degrees  involved  in  the  case,  an  instruction 
that,  in  order  to  warrant  a  verdict  of  murder  in 
the  second  doj^ree,  the  Jury  must  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  defend- 
ant oommltted  the  homicide  with  implied  malice, 
eta.,  sufficiently  applies  the  doctrine  as  between 
murder  In  the  second  degree  and  mansjaughter,  in 
the  absence  of  a  request  for  a  special  instruction. 

S,  Where  the  court  charges  the  doctrine  of 
reaaonaUe  doubt  generally,  tniaking  it  applicable 
to  the  whole  case,  an  objection  that  it  was  not  ap- 

EUed  in  the  instructions  on  threats  and  self-defense 
I  untenable. 


4.  The  evidence  showed  that,  preparatory  te 
keeping  house,  the  wife  of  deceased  was  staying 
at  her  mother's  house,  and  that,  as  deceased  came 
to  get  her,  defendant,  her  brother,  who  was  liv- 
ing with  his  mother,  forbade  deceased  to  enter 
the  house,  and  on  his  repeating  the  warning, 
when  deceased  came  out  with  his  wife's  trunk, 
the  latter  replied  that  it  would  take  a  better  man 
than  defendant  to  keep  him  out,  whereupon  de- 
fendant shot  him  twice  in  rapid  succession,  and 
immediately  thereafter,  in  reply  to  a  question,  said 
he  had  shot  deceased  because  the  latter  had  pre- 
viously threatened  to  kill  him.  The  wife's  testi- 
mony thOftdeceased  entertained  ill  feelings  towards 
defendant,  and  had  threatened  to  kill  him,  was  cor- 
roborated by  other  witnesses,  two  of  whom  testified 
that  deceased  put  his  right  hand  to  his  hip  pocket 
Just  before  defendant  shot,  and  that  after  his  death 
an  open  pocket-knife  was  found  in  that  pocket. 
Held,  that  a  verdict  of  mnrder  in  the  second  de- 
gree was  warranted. 

Appeal  from  district  court,  Jolinson  coun- 
ty; J.  M.  Hall,  Judge. 

Indiclment  of  W.  E.  Powell  for  th«?  mur- 
der of  John  Howard. 

Mrs.  Bettie  Howard,  wife  of  deceased,  tes- 
tified for  the  state,  in  substance,  that  she  was 
the  sister  of  tlie  defendant  The  witness, 
with  her  infant  child,  went  to  her  mother's 
house,  where  the  defendant  lived,  about  a 
week beforethe homicide.  Durlngthat  week 
she  was  visited  three  times  by  her  husband, 
on  neitlier  of  which  occasions  was  the  defend- 
ant at  home.  On  the  Friday  preceding  tha 
fatal  Sunday  morning  it  was  agreed  between 
witness  and  her  husband.  In  the  presence  of 
witness'  mother,  that  deceased  should  go  to 
Alvarado  on  Saturday,  purchase  supplies  and 
furniture  for  housekeeping,  and  come  for 
witness  and  the  baby  on  Sunday.  Witness 
did  not  know  whether  or  not  the  defendant 
was  aware  of  that  arrangement,  but  he  saw 
her  packing  her  trunk  on  Saturday  night. 
On  Sunday  morning  deceased  drove  up  to 
the  front  fence  in  a  wagon,  got  out,  and 
came  into  the  house.  Just  before  he  entered 
the  house  the  witness  heard  the  defendant  say 
to  the  deceased:  "Howard,  don't  go  in  that 
house."  Witness  seized  a  bundle,  which  she 
took  to  the  wagon,  passing  her  husband 
going  into  the  room  as  she  went  out.  Slie 
immidiately  returned  from  the  wagon,  and 
on  her  way  into  tiie  house  passed  her  two 
brothers,  the  defendant  and  Walter  Powell, 
and  the  dece.ised,  who  had  her  trunk  in  his 
hands.  Deceased  and  defendant  were  quar- 
reling. After  passing  the  parties  she  heard 
defendant  say:  "Howard,  didn't  I  tell  you 
not  to  go  into  the  house  ?"  Decejised  replied : 
"Yes;  but  it  will  take  a  better  man  than  you 
to  keep  me  out  of  it."  Two  shots  were  then 
fired  ill  quick  succession,  and  deceased  fell. 
Witness  ran  to  him,  raised  up  his  head,  and 
asked  defendant:  "Willie,  why  did  you  do 
this?"  He  replied:  "He  threatened  yester- 
day in  Alvarado  to  kill  me."  Witness'  back 
was  to  the  parties  when  the  shots  were  fired, 
and  she  could  not  say  what,  if  anything,  the 
deceased  was  doing  when  shot.  On  her  cross- 
examination,  the  witness  stated  that  she 
knew  that  her  husband  entertained  hard  feel- 
ing towards  the  defendant,  and  that  on  the 

Friday  preceding  his  death  lie  told  her  that 
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he  intended  to  kill  defendant.  Mrs.  Powell, 
witness'  mother,  witness'  sister  Mamie,  and 
a  Miss  Antiiony  were  in  tlie  sitting-room  at 
the  time  of  the  killing.  Miss  Anthony,  tes- 
tifying for  the  state,  corroborated  Mrs.  How- 
ard as  to  the  conversation  between  defendant 
and  deceased  wliich  immediately  preceded 
the  shooting,  but  stated  that  she  was  in  the 
room  with  her  back  to  the  door,  and  did  not 
see  the  shots  fired.  Walter  Powell  testiQed 
for  the  state,  substantially,  that  when  de- 
ceased started  into  the  house  defendant  said 
to  him:  "Howard,  don't  go  in  that  bouse." 
Deceased,  however,  went  in,  and  soon  came 
out,  bearing  a  trunk,  when  defendant  said  to 
him:  "Howard,  didn't  I  tell  you  not  to  go 
into  that  house?"  Defendant  replied:  "Yes; 
but  it  will  take  a  d — d  sight  better  man  than 
you  to  keep  me  out  of  it."  Deceased  then 
put  the  trunk  down,  and  threw  his  right 
hand  to  his  hip  pocket,  and  defendant  fired 
the  fatal  shots.  Miss  Mamie  Powell,  testify- 
ing for  the  defense,  located  herself  in  the  room 
in  a  position  to  see  the  deceased,  but  not  the 
defendant,  at  the  moment  of  the  fatal  shoot- 
ing. She  stated  the  conversation  between 
defendant  and  deceased  as  Walter  Powell  did, 
and  corroborated  Walter  Powell  in  hia  state- 
ment that  deceased  threw  his  right  hand 
to  his  hip  pocket  immediately  before  the  fatal 
shots  were  fired.  Other  witnesses  for  the 
state  testified  to  threats  uttered  against  the 
life  of  defendant  by  the  deceased,  and  it  was 
proved  by  two  witnesses  that,  after  death,  an 
open  pocket-knife  was  found  in  the  deceased's 
right  hip  pocket. 

The  charges  of  the  court  referred  to  in  the 
opinion  read  as  follows:  "Manslaughter  is 
voluntary  homicide  committed  under  the  im- 
mediate influence  of  sudden  passion  arising 
from  an  adequate  cause,  but  neither  justified 
nor  excused  by  law.  By  the  expression,  <  un- 
der the  immediate  influence  of  sudden  pas- 
sion,' is  meant  that  the  passion  must  arise 
at  the  time  of  the  commission  of  the  offense, 
and  that  the  passion  is  not  the  result  of  a 
former  provocation.  The  act  must  be  di- 
rectly caused  by  the  passion  arising  out  of 
the  provocation.  It  is  not  enough  that  the 
mind  is  merely  agitated  by  passion  arising 
from  some  other  provocation.  The  passion 
intended  is  eitlier  of  the  emotions  of  the  mind 
known  as  anger,  rage,  sudden  resentment, 
or  terror  sutflcientto  render  the  mind  incapa- 
ble of  cool  reflection.  By  the  expression  •  ad- 
equate cause,'  as  used  herein,  is  meant  such 
as  would  commonly  produce  a  degree  of  an- 
ger, rage,  resentment,  or  terror  in  a  person 
of  ordinary  temper  sufiScient  to  render  the 
mind  Incapable  of  cool  reflection.  Insulting 
words  or  gestures  are  not  of  themselves  suf- 
ficient to  reduce  an  unlawful  killing  from  the 
degree  of  murder  to  the  grade  of  manslaugh- 
ter. •  •  •  That  you  may  understand  the 
difference  between  murder  of  the  second  de- 
gree and  manslaughter,  you  are  further  in- 
structed that  when  an  unlawful  killing  takes 
place  under  the  immediate  influence  of  sud- 
den passion,  and  there  is  no  evidence  which 


tends  to  excuse  or  justify  the  killing,  then, 
to  determine  whether  the  offense  is  murder 
of  the  second  degree  or  manslaughter,  the 
true  test  is,  was  there  adequate  cause  to  pro- 
duce such  sudden  passion?  And  if  there 
was  adequate  cause  for  such  sadden  passion 
the  homicide,  if  unjustifiable,  would  be  man- 
slaughter; but  if  there  was  not  such  adequate 
cause,  and  if  the  killing  be  unjustifiable,  the 
offense  will  be  murder  of  the  second  degree. 
And  in  this  connection  you  are  instructed 
that  while  insulting  words  or  gestures  are 
not  sufficient  of  themselves  to  produce  an  ad- 
equate cause,  and  reduce  an  unlawful  kill- 
ing to  manslaughter,  yet,  when  taken  to- 
gether, they  may  be  sufficient;  where  either 
or  both  is  taken  in  connection  with  any 
other  exciting  cause  or  condition,  it  may  Im 
sufficient  to  produce  such  adequate  cause, 
and  may  be  sufficient  to  reduce  an  unlawful 
killing  from  murder  of  the  second  degree  to 
manslaughter;  but  in  passing  upon  the  ques- 
tion of  whether  the  defendant  is  guilty  of 
manslaughter  yen  will  consider  this  para- 
graph of  the  charge  in  connection  with  the 
entire  charge,  so  as  to  decide  the  case  before 
you.  The  court  further  Instructs  you  that 
if  yon  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant,  in  the 
county  of  Johnson,  state  of  Texas,  about  the 
time  alleged  in  the  indictment,  with  a  pistol, 
shot  and  killed  John  Howard,  and  that  such 
killing  was  not  justifiable  under  the  law  of 
self-defense  as  hereafter  explained,  and  shall 
believe  from  the  evidence  that,  at  the  time 
the  defendant  shot  and  killed  John  Howard, 
said  Howard  was  quarreling  with  and  abus- 
ing the  defendant,  or  that  the  deceased  had, 
over  the  protest  of  defendant,  entered  the 
house  of  defendant's  mother,  and  that  de- 
ceased bad  previously  threatened  the  lite  of 
the  defendant,  and  that  the  defendant  knew 
of  such  threats,  or  that  the  deceased  was  a 
larger  and  stronger  man  than  the  defendant; 
and  if  you  further  believe  from  the  evidence 
that  the  language  of  said  Howard  at  the  time 
of  the  shooting,  if  any,  taken  in  connection 
with  all  the  facts  in  evidence,  was  of  such 
nature  and  character  as  to  produce  an  ade- 
quate cause  sufficient  to  render  the  mind  of 
the  defendant  incapable  of  cool  reflection, 
and  that  acting  under  the  Immediate  influ- 
ence of  such  sudden  passion,  if  any,  the  de- 
fendant shot  and  killed  said  John  Howard, 
— then  you  will  find  the  defendant  guilty  of 
manslaughter,  and  you  will  assess  his  pun- 
ishment at  confinement  in  the  penitentiary 
for  any  time  not  less  than  two  years,  and 
not  more  than  five  years,  and  so  say  by  your 
verdict.  But,  on  the  other  hand,  if  you  be- 
lieve from  the  evidence  that  the  defendant 
shot  and  killed  said  Howard,  but  that  prior 
to  said  killing  the  said  Howard  bad  threat- 
ened to  take  the  life  of  the  defendant,  or  to 
do  the  defendant  serious  bodily  harm,  and 
that  the  defendant  knew  of  such  threats,  if 
any,  and  that,  at  the  time  said  Howard  was 
shot,  he,  by  some  act  then  done  or  words 
spoken,  coupled  with  his  acts,  if  anv.  showed 
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an  immediate  intention  to  carry  such  threats, 
if  any,  into  execution;  and  if  from  all  the 
facts  known  to  the  defendant  he  had  reason 
to  believe,  and  did  believe,  that  he  was  about 
to  suffer  death  or  serious  bodily  harm  at  the 
bands  of  the  deceased,  and  acting  under  such 
apprehension,  if  any,  of  danger,  as  the  same 
•reasonably'  appeared  to  him,  defendant  at 
the  time  he  fired  the  fatal  shot  that  took  the 
life  of  said  Howard,  to  protect  himself  from 
such  apprehension,  if  any,  of  danger, — then 
he  would  have  the  right  to  continue  to  shoot 
until  he  found  himself  out  of  danger  as  it  ap- 
peared to  him;  and  if  you  believe  from  the 
«vidence  that  the  defendant  acfed  upon  such 
reasonable  apprehenslou  of  danger  at  the  time 
he  fired  said  sliots,  then  you  will  find  him 
not  gnilty,  and  so  say  by  your  verdict.  You 
are  further  instructed  that  if  you  believe 
from  the  evidence  that  defendant  shot  and 
killed  said  Howard  as  alleged  in  the  indict- 
ment, but  that  at  the  time  he  did  so  it  rea- 
sonably appeared  to  the  defendant  from  all 
the  facts  and  circumstances  known  to  and 
surrounding  him  at  the  time,  and,  viewed 
from  his  stand-point,  he  believed  tliat  It  was 
then  and  there  the  purpose  of  said  Howard 
to  take  the  life  of  him,  the  defendant,  or  to  do 
him  serious  bodily  harm,  then  the  defendant 
was  not  liound  to  retreat,  but  he  could  stand 
his  ground  and  defend  himself;  and,  if  you 
believe  from  the  evidence  that  he  so  acted, 
you  should  acquit  him,  and  so  say  by  your 
verdict.  If  the  defendant  was  in  charge  of 
his  mother's  premises  as  the  head  of  the  fam- 
ily, and  if  he  forbade  the  deceased  from  en- 
tering said  house,  then  he  would  have  the 
right  to  use  such  force  as  would  be  necessary 
to  keep  the  deceased  out  of  said  house;  but 
if  the  deceased  did  enter  said  house  over  the 
protest  or  command  of  the  defendant,  then 
the  defendant  would  not  be  justifiable  in 
killing  the  said  Howard  because  he  did  en- 
ter said  house  over  the  protests  and  com- 
mands of  him,  defendant;  and  if  be  did  kill 
the  deceased  because  he  entered  said  house, 
and  said  killing  was  upon  express  malice  as 
herein  explained,  then  he  would  be  guilty  of 
murder  of  the  first  degree;  if  done  with  im- 
plied malice,  as  hereinbefore  explained,  then 
he  would  l>e  guilty  of  murder  of  the  second 
degree;  and  if  done  with  sudden  passion  aris- 
ing from  an  adequate  cause,  as  hereinbefore 
explained,  then  he  would  be  gnilty  of  man- 
slaughter; and  if  done  in  self-defense,  as  be* 
fore  explained,  then  he  would  he  in  law  jus- 
tifiable, and  you  should.  If  you  so  believe 
from  the  evidence,  acquit  him.  If  under 
the  evidence  and  the  instructions  given  in 
this  charge  you  have  a  reasonable  doubt  of 
the  guilt  of  the  defendant,  then  you  will  ac- 
quit him."  "Malice"  is  the  "intentional  do- 
ing of  a  wrongful  act  towards  another  with- 
out legal  excuse  or  justification."  Defendant 
was  convicted  for  murder  in  the  second  de- 
gree, and  sentenced  to  eight  years'  confine- 
ment in  the  penitentiary,  and  now  appeals 
from  the  judgment. 


Crane  <t  Ramsey,  for  appellant.  W.  L. 
Davidson,  Asst.  Atty.  Gen.,  for  tlie  State. 

WiLLSON.  J.  Several  objections  to  the 
charge  of  the  court  are  presented  and  insist- 
ed u{>on  by  counsel  for  defendant.  As  the 
conviction  is  for  murder  in  the  second  de- 
gree, the  charge  upon  murder  in  the  first  de- 
gree will  not  be  considered. 

It  is  objected  that  the  definition  given  in 
the  charge  of  "malice"  is  insufficient  and  er- 
roneous. This  court  has  repeatedly  held  to 
the  contrary.  Gallaher  v.  State,  2S  Tex.  App. 
247. 12  S.  W.  Kep.  1087. 

An  exception  to  the  charge  upon  marder  in 
the  second  degree  was  reserved  because  the 
rule  of  reasonable  doubt  was  not  applied 
therein.  It  is  true  that  in  prosecutions  for 
murder  it  is  proper  that  said  rule  should  be 
applied  as  between  the  different  degrees  of 
homicide  involved  in  the  case.  McCall  v. 
State.  14  Tex.  App.  353;  Murray  v.  State,  1 
Tex.  App.  417.  But  if  such  an  instruction 
be  substantially  given,  though  not  in  the  pre- 
cise language  of  the  statute,  and  no  special 
instruction  upon  the  point  be  requested,  the 
charge  will  be  held  sufficient.  Hodges  v. 
State,  6  Tex.  App.  615.  In  this  case  the 
jury  was  instructed  that,  in  order  to  warrant 
a  verdict  finding  defendant  guilty  of  murder 
in  the  second  degree,  they  must  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
defendant  committed  the  homicide  with  mal- 
ice implied,  etc.  We  think  this  was  substan- 
tially instructing  as  to  the  rule  of  reasonable 
doubt  between  murder  in  the  second  degree 
and  manslaughter,  and  no  additional  instruc- 
tion relating  to  this  point  was  requested  by 
the  defendant. 

With  respect  to  the  charge  on  threats  and 
self-defense,  the  objection  is  urged  that  it  r^ 
quires  the  jury  to  believe  that  the  facts  ex- 
isted which  constituted  self-defense  before 
they  could  acquit  defendant,  whereas  the  law 
is  that  if  they  entertained  a  reasonable  doubt 
of  the  existence  of  such  facts  they  should  ac- 
quit him.  In  this  case  the  court  charged 
the  rule  of  reasonable  doubt  generally,  mak- 
ing it  applicable  to  the  whole  case;  and  un- 
der repeated  decisions  of  this  court  this  was 
sufficient.  McCullough  v.  State,  23  Tex. 
App.  620, 5  S.  W.  Rep.  175;  Ashlock  v.  State. 
16  Tex.  App.  13;  Barr  v.  State,  10  Tex.  App. 
507.  The  cases  cited  U{>on  this  point  by 
counsel  for  defendant  are  not  in  point,  and 
do  not  sustain  the  objection  urged  by  them. 
We  are  of  the  opinion  that  the  charge  on  the 
issues  of  manslaughter,  threats,  and  self-de- 
fense are  applicable  to  the  facts  in  the  case^ 
and  are  sufficient  and  correct. 

Several  special  instructions  were  request- 
ed by  counsel  for  defendant,  and  were  re- 
fused. We  have  given  our  attention  to  said 
instructions,  and,  without  discussing  them, 
will  say  that  in  our  judgment  most  of  them 
are  substantially  embraced  in  the  charge  giv- 
en by  the  court,  and  those  not  so  embraced 
were  properly  refused,  because  incorrect. 
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We  find  no  error  in  the  record  for  which, 
in  our  opinion,  the  conviction  should  be  set 
aside.  We  think  the  evidence  supports  the 
conviction.  We  therefore  affirm  the  Judg- 
ment.   Affirmed. 


Self  o.  Statb. 

(Court  of  Appealt  of  Texas.    March  8, 1890.) 

MmiDER —  Witness — Instbootions — New  Trial. 

1.  Uader  Code  Grim.  Proc.  Tex.  art.  755,  aUow- 
ing  any  party,  when  facts  stated  by  his  own  wit- 
nees  are  injurious  to  his  cause,  to  attaclc  his  testi- 
mony In  any  manner  except  by  provinf;  his  bad 
character,  the  state,  in  a  prosecution  for  murder, 
may,  where  a  witness  introduced  by  it  testifles 
that  he  heard  deceased  make  threats  against  de- 
fendant, prove  by  other  witnesses  that  he  made 
contradictory  statements  as  to  such  threats. 

8.  On  a  trial  for  murder,  testimony  explaining 
defendant's  absence  from  the  neighborhood  direct- 
ly after  commission  of  the  act  is  admissible,  but  its 
exclusion  is  no  eround  for  reversal  of  a  judgment 
of  conviction,  if  it  appears,  in  view  of  the  other 
evidence,  that  its  character  was  not  such  as  could 
reasonably  have  benefited  defendant. 

8.  Where  the  evidence  shows  that  the  homicide 
was  either  murder  or  justifiable,  a  charge  on  man- 
slaughter should  not  be  given. 

4.  Where  defendant  admits  that  he  killed  de- 
ceased, an  instruction  on  circumstantial  evidence 
is  not  required. 

6.  Where  defendant  claims  that  he  killed  de- 
ceased in  self-defense,  and  the  prosecution  con- 
tends that  deceased  was  friendly  to  defendant, 
and  a  continuance  was  refused,  which  defendant 
asked  because  cf  the  absence  of  a  witness  by  whom 
he  expected  to  prove  that  deceased  made  threats 
against  his  life,  and  that  such  absent  witness  told 
defendant  of  them,  and  it  appears  that  such  testi- 
mony is  probably  true,  a  judgment  of  conviction 
wHl  he  set  aside  and  a  new  trial  granted. 

Appeal  from  district  court,  Johnson  coun- 
ty; J.  M.  Hull,  Judge. 

Thomas  Self  was  indicted  and  tried  for  the 
murder  of  J.  T.  Yarbrough,  and  on  the  trial 
the  following  evidence  was  introduced: 

A.  S.  Turner,  for  the  state,  testified  that 
be  lived  within  a  mile  of  the  house  occupied 
by  deceased  and  his  family.  Deceased  was 
killed  after  night  on  September  16,  1887. 
Between  sunset  and  dark  on  that  evening 
witness  and  bis  wife  went  to  the  house  of 
deceased.  When  they  arrived  they  found 
him  lying  on  a  pallet  spread  on  the  front 
gallery.  He  complained  of  feeling  unwell, 
and  had  on  no  outer  clothing  other  than  his 
shirt,  pants,  and  socks.  Witness  took  a  seat 
on  the  gallery,  and  his  wife  went  into  the 
back  room.  Soon  afterwards  defendant  rode 
up  on  horseback.  He  dismounted,  unsaddled 
his  horse,  put  the  saddle  on  the  fence,  led  his 
borse  to  tlie  stable,  and  then  came  to  the 
house,  took  a  seat  on  the  gallery,  and  entered 
into  conversation  with  witness.  The  witness 
could  not  say  whether  or  not  he  and  deceased 
spoke  to  each  other.  A  few  minutes  after 
defendant  arrived  Dr.  Sinims  rode  up  to  the 
place,  and  went  into  the  house.  Witness  and 
his  wife  remained  at  the  house  about  two 
hours.  They  left  deceased  on  the  porch,  and 
Mrs.  Yarbrough,  and  her  daughter,  defend- 
ant, and  Dr.  Simms  somewhere  in  the  house. 
About  ten  minutes  after  witness  left  de- 


ceased's house  he  beard  three  pistol  shots 
fired  in  rapid  succfssion,  atornearthe  house. 
There  was  a  straight  chair,  but  no  rocking 
chair,  on  the  gallery  while  witness  was  at  the 
house.  Mrs.  Turner  testified  substantially 
as  did  her  husband. 

Justice  of  the  Peace  Bowman  testified  for 
the  state  that  he  held  the  inquest  upon  the 
l)ody  of  deceased  on  the  night  of  the  homi- 
cide. He  and  the  parties  with  him  found 
the  body  in  the  cotton  patch,  about  30  yards 
from  the  house.  Three  45-caliber  pistol  balls 
had  penetrated  the  body.  One  ball  entefed 
the  left  breast  just  below  the  collar-bone,  an- 
other, one  side,  and  loilged  under  the  skin  on 
the  other  side;  and  the  third  entered  at  the 
back.  The  wound  in  the  back  was  powder 
burned,  and  a  hole  as  large  as  a  man's  hand 
was  burned  in  the  shirt  on  the  b.tck.  No 
blood  was  found  on  the  puillet  or  on  the  porch. 
The  flrat  bloo<l  found  by  witness  was  on  the 
ground,  three  or  four  feet  from  the  porch 
steps.  There  was  a  straight  chair  on  the 
porch,  bnt  witness  saw  no  rocking  chair. 

The  material  facts  testified  to  by  the  state's 
witness  Yeatch  were  that  about  dark  on  the 
fatal  evening  the  defendant  came  to  his  liouse 
and  borrowed  his  pistol  for  the  purpose,  as 
stated  by  him,  of  killing  some  dogs  that  had 
been  annoying  him.  He  left  a  pistol  at  wit- 
ness' house,  which  he  said  belonged  to  Hill 
Curamings,  but  which  would  not  revolve. 
The  wife  of  the  deceased  was  ttie  sister  of  de- 
fendant, and  it  was  the  understanding  of 
witness  that  defendant  owned  the  place  oc- 
cupied by  the  deceased  at  the  time  of  the  kill- 
ing. 

S.  H.  Bird  well  testified  for  the  state,  in  ef- 
feet,  that  about  a  week  before  the  homicide 
he  and  the  defendant  helped  deceased  drive 
some  cattle  through  Hood  county  en  route  to- 
Erath  county.  At  that  time  deceased  and  de- 
fendant were  friendly,  and  the  feeling  of  de- 
ceased for  defendant  was  good. 

Dr.  Simms  testified  for  the  state  that  hfr 
was  at  the  deceased's  house  on  the  16th  day 
of  September,  1887,  and  again  that  night, 
when  deceased  was  killed.  He  did  not  know 
where  the  defendant  was  at  the  time  of  the 
killing,  but  he  was  not  in  the  room  in  which 
the  witness,  Mrs.  Yarbrough,  and  her  daugh- 
ter then  were.  The  fatal  shots  were  fired 
near  the  gallery  on  which  the  witness  last 
saw  deceased  alive.  On  cross-examination, 
the  witness  stated  that  he  met  deceased  on 
September  16,  1887,  wlien  deceased  invited 
him  to  call  at  his  house  for  the  purpose  of 
holding  a  conversation  about  a  serious  mat- 
ter. About  4  o'clock  on  that  evening  the 
the  witness  stopped  at  deceased's  fence,  and 
called  him  out.  In  the  conversation  that  en- 
sued deceased  told  defendant  that  be  bad 
moved  his  cattle  to  Erath  county,  and  was 
going  to  take  up  his  resideuce  in  that  county, 
but  was  not  going  to  take  his  family,  as  he 
could  not  get  along  with  his  wife,  whom  he 
abused,  and  denounced  as  a  liar.  Witness 
asked  deceased's  permission  to  talk  to  Mrs. 
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Yarbrough  for  the  purpose  of  bringing  aboat 
areooncil.ation.  Deceased  consen ted,  where- 
npon  witness  went  into  the  house,  and  de- 
ceased to  the  cotton  patch  south  of  the  house. 
While  witness  was  talking  to  Mrs.  Yarbrough 
defendant  came  to  the  house.  Witness  asked 
him  to  go  home  with  him.  Defendant  con- 
sented, and  on  the  way  the  witness  told  him 
what  deceased  bad  that  evening  said  about 
his  wife,  and,  further,  which  was  true,  that 
deceased  also  said  that  he  (defendant)  upheld 
Mrs.  Yarbrough  in  her  meanness,  and  that 
he  intended  tu  kill  him  (defendant)  if  it  was 
the  last  thing  he  ever  did.  Witness  then  ad- 
vised defendant,  as  a  means  of  avoiding  trou- 
ble, to  leave  the  neighborhood  until  deceased 
had  gone  to  Erath  county.  Defendant  shed 
tears,  and  replied  that  in  his  opinion  Ihs  sister 
was  a  good  woman,  and  that  he  disliked  to 
see  her  treated  like  a  d — d  dog.  Witness 
again  advised  him  to  leave  home  in  order  to 
avoid  trouble.  Defendant  agreed  to  do  so. 
About  that  time  they  met  Hill  Cummings, 
who  asked  witness  to  go  to  Claridge's  to  see 
a  sick  child.  Witness  told  defendant  to  go 
on  to  his  (witness')  house,  and  went  himself 
to  Claridge's.  When  he  finished  treating 
Claridge's  child  he  went  back  to  Yarbrough's 
to  see  if  defendant  was  there.  To  his  inquiry 
from  the  gate  several  voices  replied  that  de- 
fendant was  there,  and  Mrs.  Yarbrough  called 
to  witness  that  Hosea  was  sick,  and  wanted 
toaee  him.  Witness  went  in  and  found  Tur> 
net  and  his  family  there,  and  deceased  lying 
on  a  pallet  on  the  porch.  From  Hosea's  room 
witness  went  to  his  horse  to  get  his  medicine 
bags,  and  back  into  Hosph's  room.  Some 
time  afterwai-ds  the  Turners  left,  and  a  few 
minutes  later  witness  heard  three  shots  Bred 
at  the  gallery.  A  few  minutes  before  those 
shots,  which  was  the  last  time  witness  ob- 
served the  defendant  before  the  shooting,  he 
was  Bitting  in  Hosea's  room,  in  which  the 
witness  and  Mrs.  Yarbrough  were.  A  few 
moments  after  tbe  shooting  he  came  to  the 
outer  door  of  Hosea's  room,  got  a  knife  from 
the  witness,  with  which  he  cdt  the  rope  by 
which  his  horse  was  tied,  saddled  his  horse, 
and  rode  oft.  On  redirect  examination  the 
witness  stated  that  defendant  had  recently 
boagbt  the  premises  from  deceased,  and  had 
an  ungatbered  crop  of  cotton,  corn,  and  pota- 
toes on  it.  He  also  owned  some  horses  and 
cowB,  but  witness  did  not  know  bow  many. 
He  rode  off  with  no  other  clothing  than  he 
bad  on  his  person.  On  recross-examination 
the  witness  denied  that  he  told  deceased's 
brother,  J.  C.  Yarbrough,  on  the  day  after 
the  homicide,  that  he  never  heard  the  de- 
ceased ntter  a  threat  against  the  defendant. 
Upon  this  statement  he  was  contradicted  di- 
rectly by  the  state's  witness  J.  C.  Yarbrough. 
The  state  closed. 

J.  H.  Claridge  test!  Red  for  the  defense,  in 
substance,  ttiat  be  bad  contracted  to  buy  tbe 
oogatbered  crop  of  the  defendant,  and,  at  tbe 
time  of  tbe  homicide,  was  negotiating  with 
deceased  for  the  purchase  of  his  crop.  He 
met  the  deceased  on  the  evening  of  tbe  fatal 


day,  and  asked  him  If  It  was  true,  as  he  had 
heard,  that  defendant  owned  an  interest  in 
the  crop  he  (deceased)  was  trying  to  sell 
him.  After  some  hesitation,  deceased  replied 
that  it  was  true,  but  that  such  fact  need  not 
stand  in  the  way  of  the  trade,  as  defendant's 
interest  would  never  do  him  (defendant)  any 
good.  On  the  morning  after  the  homicide 
the  witness  found  an  open  pocket-knife  of 
large  dimensions  in  the  front  yard  near  the 
porch  steps,  and  on  aline  with  tbe  place  where 
the  body  of  deceased  was  found.  He  identi- 
fied that  knife  as  the  property  of  the  deceased. 
Lear  corroborated  Claridge  as  to  the  finding 
of  the  pocket  knife,  and  two  other  witnesses 
testified  that  they  heard  of  the  knife  being 
found  by  Claridge,  but  did  not  see  it. 

J.  L.  Orrick,  whose  wife  was  the  defend- 
ant's aunt,  testified,  in  substance,  that  alMut 
two  months  l)efore  the  homicide  the  deceased 
told  him  that  defendant  still  owed  him  part 
of  the  purchase  money  for  the  place,  and  that 
he  intended  to  close  defendant  out,  take  the 
place,  and  keep  what  money  defendant  had 
paid  on  tbe  purchase.  Witness  knew  as 
a  fact  that  deceased  had  treated  defendant 
with  great  severity  and  unkindness  for  years. 

W.  D.  Orrick,  the  cousin  of  defendant, 
testified  that  defendant  reached  his  house  in 
Tarrant  county  about  4  o'clock  on  the  morn- 
ing after  the  homicide.  He  told  witness  that 
he  had  killed  deceased,  but  that  as  he  had  no 
more  than  about  five  dollars  in  money,  he 
thought  it  best  to  return  and  stand  trial. 
The  witness  advised  him  not  to  do  so  until 
the  excitement  bad  died  out,  and  lent  him 
money.  He  left,  saying  he  would  return  and 
surrender  in  four  months. 

Mrs.  Mary  Lear,  formerly  Mrs.  Yarbrough, 
the  wife  of  deceased  and  sister  of  defendant, 
testified  substantially  as  did  Dr.  Simms  as  to 
what  transpired  at  the  house  immediately  be- 
fore and  at  the  time  of  the  killing,  except 
that  she  stated  that  defendant  was  not  at  the 
house  when  Dr.  Simras  arrived  the  last  time, 
but  came  up  soon  afterwards.  She  testified, 
further,  that  when  he  came  to  the  house  the 
defendant  hung  up  his  saddle  on  the  gallery, — 
a  direct  contradiction  of  the  testimony  of  the 
other  witnesses,  who  stated  that  he  hung  his 
saddle  on  the  fence.  The  record  recites: 
"This  witness  was  contradicted  in  thedetails 
of  her  statements  upon  many  things. "  She 
declared  that  for  years  tbe  deceased  had 
treated  her  with  inhuman  cruelty,  whipping 
her,  and  on  one  occasion  pulling  her  oS  of  a 
horse.  She  stated,  further,  that  after  defend- 
ant left  with  Dr.  Simms  on  tbe  fatal  evening 
deceased  told  her  that  he  intended  to  kill  de- 
fendant before  morning. 

Testifying  In  his  own  behalf ,  the  defendant 
corroborated  the  testimony  of  Dr.  Simms  as 
to  the  time,  a  few  minutes  before  the  shoot- 
ing, when  be  left  Hosea's  sick  room.  Con- 
tinuing, he  stated  that  on  leaving  Hosea's 
room,  in  which  be  left  Dr.  Simms  and  Mrs. 
Yarbrough  attending  upon  Hosea,  ho  stepped 
upon  the  gallery,  where  he  found  tbe  deceased 
sitting  in  a  rocking  chair.    Thence  he  pro- 
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ceeded  to  the  lot  and  fed  his  horse.  Beturni  ng, 
he  stepped  upon  the  gallery,  when  deceased 
got  up  from  the  chair,  and  said  to  iiim: 
"Tom,  I  am  going  to  kill  youl"  Witness  ex- 
tended his  left  hand,  and  replied:  "Frank, 
don'tl"  Deceased  advanced  with  something 
in  Ills  right  hand  which  witness  took  to  be  a 
knife.  Witness  opened  fire  at  once.  He  fired 
the  first  two  shots  facing  the  deceased,  and 
the  last  as  the  deceased  went  down  tlie  steps, 
deceased's  back  l>eing  then  towards  him.  The 
witness  did  not  know  at  the  time  tliat  his 
first  two  shots  took  effect,  bat  knew  that  the 
last  one  did.  The  witness  knew  that  deceased 
was  unkind  to  bis  sister,  but  shot  him  because 
he  thought  deceased  would  kill  him.  De- 
ceased was  always  unkind  to  witness.  Wit- 
ness used  Yeatch's  pistol,  which  he  borrowed 
on  tliat  evening  after  Dr.  Simms  had  told 
him  of  deceased's  threat. 

Crane  dt  Ramahy,  for  appellant.  Astt. 
Atty.  Om,  Davidaonrnad  Fatndaeter dk Pad- 
elford,  for  the  State. 

W1LL8ON,  J.  It  was  not  error  to  permit  the 
state  to  prove  tliat  its  witness  Simms  had 
made  a  contradictory  statement  in  relation  to 
the  threat  about  which  he  testified.  His  tes- 
timony as  to  the  threat  was  injurious  to  the 
prosecution,  and  it  was  permissible  for  the 
state  to  attack  it  in  any  manner  except  by 
proving  bis  bad  character.  Code  Grim.  Proc 
art.  755.' 

In  view  of  the  evidence  adduced  on  the 
trial  the  rejection  of  the  proposed  testimony 
of  the  witness  Alford,  ofiFered  by  defendant, 
for  the  purpose  of  explaining  his  continued 
st)sence  after  the  homicide,  in  Arkansas,  was 
sot  such  error  as  requires  a  reversal  of  the 
Judgment.  Said  proposed  testimony  is  not  of 
a  character  which  could  reasonably  have  in- 
fluenced the  result  favorably  to  the  defend- 
ant. Willson  Crira.  St.  §  2540.  The  testi- 
mony, however,  was,  we  think,  admissible. 
Objections  to  the  charge  of  the  court  upon 
malice,  threats,  and  self-defense  are  insisted 
upon  by  counsel  for  defendant.  The  charge 
and  the  objections  thereto  are  substantially 
the  same  as  in  the  case  of  Powell  v.  State, 
ante,  599,  (this  day  decided,)  and  we  refer  to 
our  opinion  in  that  case  for  a  statement  of 
our  views  and  conclusions  upon  the  questions 
here  presented. 

There  is  no  evidence  which,  in  oar  judg- 
ment, required  a  charge  upon  manslaughter. 
Under  the  facts  of  the  case,  the  homicide  whs 
either  murder  or  it  was  Justifiable.  Defend- 
ant claimed  that  it  was  justitiable,  and  the 
evidence  excludes  the  theory  of  manslaughter. 

It  is  strenuously  aiid  plausibly  argued  by 
counsel  for  defendant  that  an  instruction 
upon  circumstantial  evidence  should  have 

I  Code  Crim.  Proc.  Tex.  Art.  755.  "The  rule  that 
•  party  introducing  a  witness  shall  not  attack  his 
testimony  is  so  far  modified  as  that  any  party, 
wben  facts  stated  by  the  witness  are  injurious  to 
his  cause,  may  attack  bis  testimony  in  any  other 
manner,  except  by  proving  tbe  bad  character  of 
tbe  witness. " 


been  given.  We  do  not  think  such  an  in- 
struction was  required.  Defendant  admitted 
that  he  killvd  the  deceased.  This  was  direct, 
positive  evidence  of  the  corpus  delicti.  In 
homicide  the  factum  probandum  is  the  de- 
struction of  the  life  of  the  deceased  by  the  act, 
agency,  or  procurement  of  the  accused.  The 
killing  of  the  deceased  by  the  defendant  is 
the  main  fact  in  the  issue.  This  fact  in  this 
case  is  not  wholly  proved  by  circumstances, 
but  is  also  directly  attested  by  an  eye-witness ; 
that  is,  by  the  defendant  himself.  It  is  not 
required,  in  order  to  dispense  with  a  charge 
on  circumstantial  evidence,  that  the  defend- 
ant's guilt  should  be  established  by  direct 
evidence.  It  is  only  when  the  inculpatory 
evidence  is  wliolly  circumstantial,  and  where 
the  defendant's  guilt  is  dependent  wholly  up- 
on that  cliarscter  of  evidence,  that  an  instruc- 
tion as  to  circumstantial  evidence  is  required. 
Ciore  V.  State,  26  Tex.  App.  624,  10  S.  W. 
liep.  242;  Willson,  Crim.  St.  §  2342.  That 
the  defendant  killed  the  deceased  was  an  in- 
culpatory fact,  and  this  fact,  having  lieen 
proved  by  direct  evidence,  dispensed  with  the 
necessity  of  a  charge  upon  circumstantial 
evidence. 

A  question  which  is  to  our  minds  more 
serious  than  any  other  presented  in  the  rec- 
ord is,  should  not  a  new  trial  have  been 
granted  the  defendant  to  enable  him  to  obtain 
the  absent  testimony  set  forth  in  his  applica- 
tion for  a  continuance?  It  was  contended 
by  the  prosecution  that  the  deceased  was 
friendly  with  the  defendant,  and  bore  no  111 
will  against  him ;  and  testimony  was  adduced 
by  the  state  tending  to  show  such  state  of 
feeling  on  the  part  of  the  deceased  towards 
the  defendant  By  the  absent  testimony  the 
defendant  proposed  to  prove  that  the  deceased 
was  unfriendly  to  him;  had  for  a  seiies  of 
years  treated  him  unkindly  and  inhumanly; 
and  that  deceased,  some  two  months  before 
the  homicide,  had  stated  that  he  intended  to 
drive  defendant  away  from  the  home  which 
he  (defendant)  had  purchased  from  him,  (de- 
ceased,) and  appropriate  said  home  to  him- 
self, and  that  said  home  should  never  do  the 
defendant  any  good,  and  that  these  declara- 
tions of  deceased  were  communicated  to  the 
defendant  before  the  homicide.  In  view  of  the 
testimony  adduced  on  the  trial,  it  must  l>e  con- 
ceded that  said  absent  testimony  is  probably 
true.  Is  it  material  ?  Defendant  claims  that 
the  homicide  was  justifiable;  that  he  commit- 
ted it  in  self-defense.  There  was  no  eye-wit- 
ness to  the  tragedy  except  the  defendant.  He 
testified  that  the  deceased  was  sitting  upon 
the  porch;  that  as  he  (defendant)  stepped  up- 
on the  porch  the  deceased  said  to  him,  "Tom, 
I  am  going  to  kill  you;"  and  arose  and  started 
towards  him  with  something  in  bis  right 
hand,  which  (defendant)  took  to  be  a  knife, 
and  that  he  (defendant)  then  shot  deceased. 
What  bearing  would  the  absent  testimony 
have  upon  the  defendant's  theory  of  self- 
defense  y  Would  it  not  tend  to  support  that 
theory  and  corroborate  the  testimony  of  the 
defendant  given  in  his  own  behalf?    If,  as 
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claimed  by  the  prosecution,  the  deceased  bore 
no  ill  will  to  the  defendant,  was  friend- 
ly to  him,  and  had  no  motive  to  attack 
Iiim,  it  is  improbable  that  he  would  have  at- 
tacked him  in  the  manner  stated  by  the  de- 
fendant. If,  on  the  other  hand,  the  deceased 
was  unfriendly  to  the  defendant,  and  had  a 
motive  for  attacking  hlra,  these  facts  would 
render  the  attack  testified  to  by  the  defend- 
ant probable,  and  would  tend  to  support  the 
theory  of  self-defense.  We  are  constrained 
to  conclude  and  hold  that  the  absent  testi- 
mony is  not  only  probably  true,  but  that  it  is 
relevant  and  material,  and  entitles  the  de- 
fendant to  a  new  trial.  It  may  be  that  if 
said  absent  testimony  had  been  before  the 
jury  it  would  not  have  changed  the  verdict. 
AVe  are  not  prepared  to  say  that  it  would  not 
reasonably  have  inured  to  the  advantage  of 
the  defendant.  Hammond  v.  State,  infra, 
(this  day  decided.)  Believing  that  the  de- 
fendant is  entitled  to  the  absent  testimony, 
and  that  Justice  and  law  demand  that  he 
should  have  it,  we  reverse  the  judgment, 
and  remand  the  cause  for  a  new  trial. 


Hammond  v.  Statb. 

{Court  af  Appeiila  of  Texns.    March  8, 1890.) 

HoMiciDB — ^Absbxt  Witxess — TXaw  Tbial. 
When,  on  indictment  for  murder,  defend- 
Bnt'B  motion  for  a  contiouaDoa,  on  the  ground  of 
absent  witneBses,  is  overruled,  and  a  verdict  of 
guilty  of  mnrder  in  the  first  degree  rendered,  and 
it  appears  that  there  is  some  probability  of  the 
trutn  of  defendant's  theory  that  ne  killed  deceased 
because  he  slandered  his  sister,  and  that  the  slander 
may  be  proved  on  a  new  trial  by  such  absent  wit- 
nesses, toe  new  trial  should  he  granted ;  as  nnder 
Pen.  Code  Tex.  art.  G97,  a  homicide  committed  be- 
cause of  insulting  words  concerning  a  female  rela- 
tive is  reduced  from  murder  to  manalaoghter. 

Appeal  from  district  court,  Webb  county; 
J.  C.  Russell,  Judge. 

Atlee  it  Earnest,  for  appellant.  Asit.  Atty, 
Qen,  Davidson,  for  the  Slate. 

White,  P.  J.  A  contest  was  had  over  the 
diligence  used  by  defendant  to  secure  the 
attendance  of  the  absent  witnesses  named  in 
his  application  for  continuance,  and  the  ap- 
plication was  overruled  because  the  diligence 
was  insufflcient.  This  ruling  was  doubtless 
correct.  But  the  fact  that  a  continuance 
was  refused  in  the  first  instance  because  of  a 
want  of  diligence  does  not  absolve  the  trial 
court,  on  the  motion  for  a  new  trial,  from 
the  duty  of  considering  the  materiality  and 
probable  truth  of  the  testimony  expected  from 
tbe.  absent  witnesses  in  connection  with  the 
evidence  adduced  on  the  trial.  Though  an 
application  for  continuance  fails  to  comply 
with  the  statutory  requirements,  if  in  view 
of  the  evidence  adduced  on  tbe  trial  the  ab- 
Hent  testimony  appears  to  be  material  and 
probably  true,  the  trial  court  should  award  a 
new  trial.  Willson,  Crira.  St.  8  2186;  Sim- 
mons V.  State.  26  Tex.  App.  514.  10  8.  W. 
Hep.  116;  Black  v.  State,  27  Tex.  App.  495, 
11  &  W.  Itep.  485.    "It  is  not  in  every  case. 


however,  even  when  the  absent  testimony  is 
material  and  probably  true,  that  this  court 
will  reverse  the  ruling  of  the  trial  judge  in 
refusing  a  new  trial,  considered  with  refer- 
ence to  the  application  for  continuance.  It 
is  only  in  a  case  when,  from  the  evidence  ad- 
duced on  the  trial,  we  would  be  impressed 
with  tbe  conviction  not  merely  that  the 
defendant  might  probably  have  been  prej- 
udiced in  his  rights  by  such  ruling,  but 
that  it  was  reasonably  probable  that  if  the 
absent  testimony  had  been  before  the  jury  a 
verdict  more  favorable  to  the  defendant 
would  have  resulted."  Browning  t.  State, 
26  Tex.  App.  432,  9  S.  W.  Rep.  770;  Boyett 
v.  State,  26  Tex.  App.  689, 9  S.  W.  Rep.  275; 
Peace  v.  State.  27  Tex.  App.  83,  10  8.  W. 
Rep.  761;  Govey  v.  State,  23  Tex.  App.  388, 
5  8.  W.  Rep.  283;  Self  v.  SUte,  ante.  602, 
(Jnst  decided.)  Kow  to  apply  these  rules 
to  the  case  in  hand.  Defendant  was  found 
guilty  of  murder  of  the  first  degree,  with 
the  penalty  assessed  at  imprisonment  for 
life  in  the  penitentiary.  Two  theories 
were  presented  by  the  evidence.  For  the 
state  the  theory  was  that  appellant  killed 
the  deceased  because  the  deceased  had  stated 
to  his  (defendant's)  employer  that  he  (de- 
fenilant)  was  a  desperate  character,  who  had 
been  driven  out  of  Wharton  county  by  the 
sheriff  of  said  county  on  aooount  of  his  char- 
acter and  misdoings  in  said  county;  that  this 
statement  of  the  deceased  caused  defendant's 
discharge  by  his  employer;  that  deceased  was 
employed  in  his  stead;  that  defendant  threat- 
ened Just  before  the  killing  to  kill  deceased 
on  account  of  it;  and  that  this,  and  this 
alone,  was  the  cause  of  the  killing.  This 
theory  was  supported  by  tbe  dying  declara- 
tion of  deceased,  to  the  effect  that  "Peter 
Hammond  shot  me  because  I  had  told  O'Brien 
how  the  sheriff  of  Wharton  county  took  him 
in;"  by  the  statements  of  defendant  to  Jenks 
made  on  the  morning  of  and  a  short  time  be- 
fore the  killing;  and  by  defendant's  remark 
to  deceased  just  as  he  was  about  to  shoot: 
"Stand,  Muldooneyl  What  have  you  been 
saying  to  O'Brien  about  me?"  and  his  threats 
to  the  same  effect  made  just  before  to  the 
witness  Lane.  Evidently  the  verdict  and 
judgment  are  based  upon  the  correctness  and 
truth  of  this  theory  of  the  state. 

On  the  other  hand,  the  theory  and  conten- 
tion of  the  defendant  was  that  he  killed  de- 
ceased on  account  of  insulting  and  slander- 
ous language  used  by  deceased  concerning 
bis  (the  defendant's)  sister;  and  that  in  this 
view  of  the  case  his  crime,  at  most,  would  be 
of  no  higher  grade  than  manslaughter.  As 
shown  by  the  testimony  adduced  on  the  trial, 
it  is  made  to  appear,  in  relation  to  this  mat- 
ter, that  a  day  or  two  before  the  killing  de- 
c«»ed  told  one  Payne,  a  witness,  that  de- 
fendant's sister  had  lieen  "laying  up  with  a 
man  in  Wliarton  county;"  that  he  told  the 
witness  Barnhurd  that  defendant's  sister 
"was  a  prostitute,  and  that  he  knew  her  to 
be  such;  that  she  had  been  a  prostitute  in 
Hempstead,  and  was  in  a  house  of  prostitution 
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of  the  lowest  order  In  Dallas."  But  neither 
Fnyne  nor  Barahard  had  oommunicated  to 
defendant  these  statements  of  deceased  about 
his  Bister.  The  witness  .Tenks  says  that 
about  daylight  on  the  morning  of  the  killing 
be  hod  a  conversation  with  defendant,  and 
that  defendant  Ihen  said  to  him:  "  'Muldooney 
has  been  back-capping  me  to  O'Brien.  Mul- 
dooney  lias  told  O'Brien  that  I  am  a  desfter- 
ate  man,  and  to  look  out  for  me;  and,  fur- 
thermore, he  has  been  slandering  my  sister.' 
He  seemed  to  be  affected  when  he  referred  to 
his  sister.  He  almost  cried."  Defendant 
himself  testified  that  as  he  started  to  break- 
fast he  was  called  by  Dave  Ray  and  Jack 
Dempaey,  "and  Dave  Ray  told  me  that  Mul- 
dooney  had  told  him  that  I  had  a  sister  who 
was  a  prostitute,  and  that  she  was  in  Dallas, 
in  a  house  of  prostitution  of  the  lowest  char- 
acter. Dempsey  said  that  it  was  true  that 
Muldooney  liad  said  this,  as  he  had  heard  it." 
Just  after  eating  his  brmkfast  defendant  met 
Muldooney,  and,  he  says,  "I  became  so  en- 
raged at  what  I  had  heard— at  what  Ray  had 
told  me — that  I  could  not  help  but  do  what 
was  done.  •  *  •  I  killed  Muldooney  be- 
cause of  what  Dave  Ray  and  Dempsey  told 
me  he  bad  said  about  my  sister." 

Defendant's  application  for  continuance 
was  on  account  of  the  absence  of  his  wit- 
nesses Ray  and  Dem{)sey,  by  whom  he  ex- 
pected  to  prove  these  facts.  That  said  teeti- 
mony  was  material  on  the  issue  of  man* 
slaughter,  based  upon  insulting  words  and 
conduct  concerning  a  female  relative,  which, 
under  our  Penal  Code,  (article  597,)  is  one  of 
the  enumerated  adequate  causes  which  will  re- 
duce a  homicide  from  murder  to  manslaugh- 
ter, is,  we  think,  manifest.  Was  the  pro- 
posed testimony  probably  true,  and  such  as 
would  likely  aSect  the  result  upon  another 
trial  of  the  case?  In  view  of  what  the  de- 
ceased had  told  the  witnesses  Barnard  and 
Fayne  about  defendant's  sister,  it  is  most 
highly  probable,  we  think,  that  he  should 
have  told  Ray  the  same  thing,  and  that  Ray's 
and  Deropsey's  testimony  to  the  effect  that 
Bay  communicated  the  matter  to  defendant 
just  a  short  time  before  the  shooting  was 
true.  That  defendant  had  been  informed  of 
deceased's  slanderous  statements  is  further- 
more borne  out  by  defendant's  statements  to 
Jenks  as  aforesaid.  The  evidence  upon  this 
point,  aa  it  stood  before  the  jury  on  the 
trial,  amounted  simply  to  defendant's  unsup- 
ported declaration  that  he  killed  the  deceased 
because  he  had  slandered  his  sister.  He 
could  not  have  acted  upon  what  Bamhard  and 
Fayne  had  heard,  for  tliey  had  not  communi- 
cated it  to  him.  He  does'  not  tell  Jenks  from 
whom  he  received  his  information,  but  he 
states  in  his  own  testimony  that  he  obtained 
it  from  Ray  and  Dempsey.  Now,  if  Ray's 
And  Dempsey's  evidence  could  have  been 
had  in  addition  to  this  other  testimony,  is  it 
not  altogether  probable  that  it  would  add 
strength  to  this  defense,  and  upon  another 
trial  tend  to  change  the  result  from  murder 
of  the  first  degree  to  manslaughter?    Under 


the  circumstances  developed,  we  think  it 
probat>le  that  such  result  might  be  efifected. 
There  was  no  effort  made  by  the  state  to 
prove  the  general  character  of  defendant's 
sister  in  order  to  ascertain  the  extent  of 
the  provocation.  Fen.  Code,  art.  599.  In 
the  absence  of  proof  that  her  general  char- 
acter for  chastity  was  bad,  the  reasonable 
presumption  which  attaches  to  all  females 
would  be  that  it  was  good,  and  that  language 
derogatory  to  it  was  insulting,  slanderous, 
and  defamatory,  and  such  as  would  produce 
in  the  mind  of  the  brother  of  a  virtuous  sis- 
ter a  degree  of  anger,  rage,  and  resentment 
calculated  to  render  bis  mind  incapable  of 
cool  reflection.  We  are  of  opinion  the  court 
erred  in  overruling  defendant's  motion  for  a 
new  trial  based  upon  the  absence  of  this  tes- 
timony. The  olhur  questions  presented  on 
the  record  and  discussed  in  the  brief  of  coun- 
sel will  not  be  passed  upon,  as  they  are  of  a 
character  not  likely  to  arise  on  another  trial 
of  the  case.  Because  the  court  erred  in  re- 
fusing the  defendant  a  new  trial,  the  Judg- 
ment is  reversed  and  cause'  remanded. 


WABBnUQTON  V.  STATB. 

(Cowrt  qT  Appeal*  of  Texas.    March  8, 18M.) 

Thbit— DsFBNDijrT  mmaa  Sixtbsn  Yiabs — 
Bbmtbnob— CoRSTrtoTioHAi.  Law. 
1.  On  trial  of  a  defendant  under  IS  years  of 
age  for  theft,  tbe  court  charged  the  jury  that,  if 
tney  found  defendant  guilty  of  the  theft  of  prop- 
erty of  the  value  of  990,  they  should  assess  his  pun- 
ishment at  conflnemeat  in  tbe  penitentiary.  The 
jury  found  him  guilty,  and  assessed  his  punish- 
ment at  4  years  in  the  penitentiary.  The  court 
gave  judgment  that  he  be  oonfined  in  the  house  of 
correction  and  reformatory  for  said  term.  Held, 
that  tbe  charge  was  reversible  error,  since  Act 
Tex.  April  2,  1889,  provides  that  "the  jury  oon- 
vioting  shall  say  in  their  verdlot  whether  the  eon- 
viot  shall  be  sent  to  the  reformatory  or  the  pen- 
itentiary," and  limits  the  pnnistunent  of  a  con- 
vict under  IS  years  of  age,  whose  term  of  impris- 
onment is  assessed  at  not  more  than  5  years,  to 
confinement  in  the  reformatory. 

3.  This  aot  is  mandatory,  and  it  Is  the  duty  of 
the  courL  on  trial  of  defendants  under  16  years  of 
age,  to  give  it  in  his  charge  to  the  jury. 

8.  Said  provision  is  subsidiary  to  the  main  sub- 
ject as  exprewsed  in  the  title, "  An  aot  to  provide  for 
the  more  efficient  government  and  maintenance  of 
the  House  of  Correction  and  Reformatory  at  Ghitas- 
ville, "  and  does  not  violate  Const  Tex.  art.  3,  S  85, 
which  provides  that  no  bill  shall  contain  more 
than  one  subject,  which  shall  be  expressed  in  its 
UUe. 

4.  The  oonstitntion  of  Texas  does  not  limit  the 
power  of  the  legislature,  in  enacting  laws,  to  en- 
actments by  amendment  of  the  Code,  under  Const. 
Tex.  art.  8,  §  86,  which  provides  that  "no  law 
shiUI  be  revived  or  amended  by  reference  to  its 
title,  but  in  suoh  case  the  act  revived  or  the  secUon 
or  sections  amended  shall  be  re-enacted  and  pub- 
lished at  length. " 

Appeal  from  criminal  district  court,  Gal- 
veston county;  C.  L.  Cleybland,  Judge. 

W.  L.  Wilson,  for  appellant.  Atst.  Atty. 
&en.  DavicUon,  for  the  State. 

WiLLSON,.!.  Itwas  shown  by  the  evidence, 
and  so  found  by  the  verdict  of  the  jury,  that 
the  defendant  at  the  time  of  the  trial  was  13 
years  of  age.    By  the  charge  of  the  court  the 
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Jury  were  Instructed  that  If  they  found  the 
defendant  guilty  of  theft  of  property  of  value 
of  S20.  or  over  that  amount,  they  would  as- 
sess his  punishment  at  confinement  in  the 
penitentiary,  and  the  jury,  having  found  the 
defendant  guilty,  assessed  bis  punishment  at 
confinement  in  the  penitentiary  for  the  term 
of  four  years.  Upon  this  verdict  the  court 
rendered  judgment  that  the  defendant  be 
confined  in  the  house  of  correction  and  re- 
formatory for  said  term,  and  the  sentence  is 
in  accordance  with  the  judgment.  By  sec- 
tion 12  of  the  act  of  April  2,  1889,  entitled 
"An  act  to  provide  for  the  more  elflcient  gov- 
ernment and  maintenance  of  the  House  of 
Correction  and  Reformatory  at  Gatesville," 
(Acts  21st  Leg.  p.  97,)  it  is  provided  that 
"tlie  Jury  convicting  shall  say  in  their  ver- 
dict whether  the  convict  shall  be  sent  to  the 
reformatory  or  the  penitentiary."  This  pro- 
vision of  the  statute  was  doubtless  overloolxed 
by  the  learned  trial  Judge,  and  he  did  not  in 
his  charge  inform  the  Jury  that  they  should 
determine  and  say  in  their  verdict  whether 
tlie  defendant  should  be  sent  to  the  reform- 
atory or  the  penitentiary.  But  he  instructed 
the  Jory  that  the  place  of  punishment  was 
the  penitentiary,  and  the  jury  found  in  ac- 
cordance with  such  instruction.  We  are  of 
the  opinion,  and  so  hold,  that  the  charge  of 
the  court  in  the  particular  above  mentioned 
is  erroneoos  and  insufficient.  It  should  have 
told  the  Jury  that  if  they  found  the  defend- 
ant guilty,  and  found  that  he  was  not  more 
than  16  years  of  age,  they  should  further 
find,  and  state  in  their  verdict,  whether  he 
should  be  sent  to  the  reformatory  or  the  pen- 
itentiary, and  that  the  place  of  his  punish- 
ment  would  be  determined  by  the  period  of 
confinement  assessed  by  them ;  that  is,  if  the 
period  of  confinement  sliould  be  assessed  at 
five  years  or  less,  he  would  be  sent  to  the  re- 
formatory, but  if  at  more  than  five  years,  be 
would  be  sent  to  the  penitentiary.  We  think 
the  provision  of  the  statute  we  have  quoted 
is  mandatory,  and,  though  to  our  minds  it  is 
an  unnecessary  provision,  still  it  is  the  law, 
and  a  part  of  the  law  of  this  case,  and  should 
liave  been  contained  in  the  charge.  Doran 
v.  SUte,  7  Tex.  App.  885. 

It  is  claimed,  however,  by  the  assistant 
attorney  general,  that  said  provision  of  the 
statute  is  unconstitutional,  because  it  is  not 
embraced  within  the  subject  of  the  act  as 
expressed  In  the  title  of  said  act.  Const, 
art.  3,  g  85.'  We  are  of  the  opinion  that 
said  section  is  germane  and  subsidiary  to  the 
main  subject  of  the  act  as  expressed  in  the 
title  of  said  act,  and  is  not,  therefore,  in  vio- 
lation of  the  constitution .  Fahey  v.  State,  27 
Tex.  App.  146, 11  8.  W.  Bep.  108. 

It  is  further  claimed  by  the  assistant  attor- 
ney general  that  said  section  of  the  statute  is 
not  an  amendment  to  any  provision  of  our 
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Code,  and  that  it  was  not  within  the  power 
of  the  legislature  to  alter  or  in  any  way 
change  the  provisions  of  the  Code,  except  by 
amendment  enacted  in  accordance  with  sec- 
tion 36  of  article  3  of  the  constitution.'  It 
would,  perhaps,  have  been  the  better  way  to 
have  enacted  said  section  12  as  an  amend- 
ment to  the  Code;  but  we  are  not  aware  of 
any  constitutional  requirement  to  that  effect, 
or  of  any  constitutional  limitation  upon  the 
power  of  the  legislatute  that  would  render 
the  section  in  question  invalid.  Because  of 
the  fundamental  defect  in  the  charge  of  the 
court  the  judgment  is  reversed,  and  the  causa 
is  remanded. 


Oalbraith  v.  Statb. 
(Court  of  AppetOs  of  Texas.    Feb.  8, 1800.) 

AaOBAVl.TXD   AS&lUIff. 

A  boy  of  17  years  is  not  an  "adult  male," 
within  the  meaning  of  Pen.  Code  Tex.  |  496,  pro- 
viding tbat  an  assanlt  and  battery  becomes  aggra- 
vatedwhen  committed  "by  an  adult  male  upon  the 
person  of  a  female. " 

Appeal  from  criminal  district  court,  Gal- 
veston county;  C.  L.  Clevexand,  Judge. 

Stiibhs  d:  Stubbs,  for  appellant.  Atst.  Mty, 
Gen.  Davidson,  for  the  State. 

White.  P.  J.  The  appellant  was  indicted 
for  assault  with  intent  to  rape,  and  was  con- 
victed of  aggravated  assault  and  battery. 
The  question  is  whether  the  verdict  and 
Judgment  are  supported  by  the  evidence. 
"An  assault  becomes  aggravated  when  com- 
mitted by  an  adult  male  upon  a  female." 
Pen.  Code,  art.  496.  An  "adult  male,"  as 
the  term  is  used  in  this  statute,  means  a 
male  person  who  has  attained  the  age  of  21 
years.  Willson,  Crim.  St.  8  841.  In  this 
case  the  only  evidence  as  to  defendant's  age 
was  that  at  the  time  of  the  alleged  offense  he 
was  not  over  17  years  of  age.  Not  being  an 
adult  male,  the  issue  of  aggravated  assault 
did  not  arise  from  the  circumstance  alone 
that  the  assault  was  committed  by  a  male 
upon  a  female.  None  of  the  other  statutory 
circumstances  of  aggravation  are  shown  by 
the  evidence.  The  charge  of  the  court  sub- 
mitted the  issue  of  aggravated  assault  by  an 
adult  male,  and  tiie  charge  was  specially  ex« 
cepted  to,  upon  the  ground  that  there  was  no 
evidence  to  support  such  charge,  or,  in  fact, 
any  charge  upon  aggravated  assault  We 
are  of  opinion  that  the  exception  is  well 
taken.  As  presented  in  the  evidence  before 
us,  there  is  no  aggravated  assault  in  the  case. 
Again,  the  court  erred  in  refusing  to  give 
the  defendant's  special  requested  instructions 
upon  simple  assault.  Simple  assault  was 
perhaps  an  issue  made  by  the  evidence  in  the 
case.    Reversed  and  remanded. 

'Const.  Tex.  art  8,  t  88,  declares  that  "no  law 
shall  be  revived  or  amended  by  reference  to  its  ti- 
tle; but  in  such  case  the  act  revived,  or  the  seo- 
tiou  or  sections  amended,  shall  be  re-enaoted,  and 
published  at  length. "  ,  . 
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Habris  «.  Statb. 

(Court  0/  AppealK  of  Texas.    Feb.  8,  ISBO.) 

DiaoRDBRLT  House — Evidencs. 

On  indlotment  for  keeping  a  house  of  ill 

fame,  tiie  time  embraced  in  the  prosecution  being' 

limited  to  the  period  between  June  Ist  and  July 

18th,  two  of  the  state's  witnesses,  one  of  them  a 

goliceman,  testified  that  the  house  was  closed  dur- 
ig  June  and  July,  and  defendant  was  absent.  The 
owner  of  the  house  testlfled  that  he  thought  it  was 
^osed  for  repairs  during  June  and  July,  and  de- 
fendant's witnesses  testified  to  the  same.  One  wit- 
ness for  the  state  testified  that  he  thought  It  was 
(dosed  daring  the  latter  part  of  June  and  July. 
Held,  that  the  evidence  did  not  support  the  allega- 
tion as  to  the  time  of  the  commission  of  the  of- 
fense. 

Appeal  from  criminal  district  court,  Gal- 
veston county;  C.  L.  Clevet.and,  Judge. 

F.  M,  Spencer,  for  appellant.  Aut.  Atty, 
Ben.  Davidson,  (or  tlie  State. 

White,  P.  J.  Tiif  indictment  char^^ed  tiie 
appellant  with  keeping  a  disorderly  house  on 
June  1. 1888,  and  on  divers  days  and  times 
between  said  day  and  ttie  presentment  of  tbe 
indictment,  on  July  16.  1888.  On  account 
of  a  former  acquittal  on  a  similar  cliarge, 
which  wa-H  pleaded  by  defendant,  and  which 
was  embraced  in  the  time  up  to  and  includ- 
ing May  31,  1888,  the  time  of  this  prosecu- 
tion was  limited  to  the  period  between  June 
Ist  and  July  16th;  and  the  question  was,  did 
defendant  keep  a  disorderly  house  on  any 
day  or  at  any  time  between  those  dates? 
Sherwood,  the firststate's  witness,  says:  "His 
[defendant's]  house  was  closed  during  the 
months  of  June  and  July,  1888,  and  he  [de- 
fendant] was  absent  in  tlie  country. "  An- 
other witness  for  tbe  state.  Smith,  a  police 
ofBcer,  makes  the  same  statement;  and 
Martin,  the  owner  of  the  house,  thinks  tbe 
house  was  closed  for  repairs  in  June,  July, 
and  August,  1888.  Defendant's  witnesses 
testify  that  the  portion  of  the  house  occupied 
by  defendant  was  closed  during  the  months 
of  June  and  July.  There  is  a  state's  witness 
who  testlfled  that  he  thought  the  Iiouse  was 
closed  during  the  latter  part  of  June  and  July. 
We  are  of  opinion  that  the  evidence  wholly 
fails  to  support  the  allegation  as  to  time  of 
the  commission  of  tbe  offense.  The  judg- 
ment is  reversed,  and  tlie  cause  remanded. 


Wegmeb  e.  Statb,  (two  cases.) 

(Court  of  Appeals  of  Texas.    March  B,  1890.) 

Bail-Bond— Mathbul  Altbkation. 

1.  A  bail-bond  which  obligates  the  principal  to 
appear  at  the  next  term  of  courU  "A.  a.  188, "  be- 
i^  on  an  impossible  date,  is  fatally  defective. 

3,  Its  unanthorized  alteration  by  the  sberlfT,  so 
•s  to  make  it  read  "1889, »  being  material,  dis- 
oharges  the  obligor. 

8.  Code  Grim.  Proa  Tez.  art.  288,  requires  the 
bail-bond  to  state  tbe  time  and  place  when  and 
where  the  accused  binds  himself  to  appear,  and 
provides  that  in  stating  the  time  it  shall  be  sutD- 
oient  to  specify  tbe  term  of  court.  The  prior  stat- 
ute (Hart.  Dig.  art.  2889)  merely  required  tbe  bond 
to  state  that  the  obligor  would  "appear  at  the  dis- 
trict court  of  tbe  proper  county  at  the  next  term 
thereof. "  MeUl,  that  the  Code  abrogated  the  rule 
which  prevailed  under  tbe  prior  statute,  and  that 


an  impossible  date,  designated  in  a  bail-bond  as 
tbe  time  of  holding  the  next  term  of  court,  could 
not  be  stricken  out  as  surplusage. 

Appeal  from  criminal  district  court,  Gal- 
veston county;  C.  L.  Cletelamd,  Judge. 

A.  Sampson,  for  appellant.  Astt.  Atty. 
Qen.  Davidson,  for  tbe  State. 

White,  P.  J.  These  two  appeals  are  from 
judgments  final  upon  forfeited  bail-bonds, 
and  the  records  in  both  cases  present  the 
same  question.  The  bail-bonds  were  for  tbe 
appearance  of  one  Joe  Browning  before  the 
criminal  district  oourt  of  the  county  of  Gal- 
veston. With  regard  to  the  time  when  he 
was  obligated  to  appear,  it  is  agreed  that  the 
original  recitations  in  each  of  said  bonds  was 
as  follows,  viz.:  "Now,  if  tbesald  Joe  Brown- 
ing shall  appear  before  the  criminal  district 
court  at  the  next  term  thereof,  to  be  holden 
in  aud  for  the  county  last  aforesaid  on  the 
first  Monday  in  November,  A.  D.  188." 
After  said  lionds  were  executed,  the  sheriff, 
without  ttie  knowledge  or  consent  of  the 
sureties,  added  tbe  figure  "9"  after  the  letters 
and  figures  "A.  D.  188,"  making  the  year  of 
tbe  appearance  "A.  D.  1889,"  instead  of 
"188,"  as  originally  written.  In  answer  to 
tbe  scire  facias,  the  sureties,  these  appel- 
lants, pleaded  the  alteration  in  said  trands, 
and  that  said  alteration  was  material,  and 
invalidated  the  said  bonds.  They  further- 
more pleaded  that  tbe  said  bonds  as  origi- 
nally entered  into  were  invalid  and  void,  be- 
cause they  obligated  the  principal  to  appear 
at  an  impossible  time  or  date.  Both  of 'these 
positions  are  well  taken,  under  the  agreed 
statement  of  facts  sent  up  in  the  record.  A 
bail-bond  Is  fatally  defective  when  its  condi- 
tions require  the  appearance  of  the  principal 
obligor  at  a  time  when  there  can  legally  \» 
no  term  of  court  in  which  he  is  required  to 
appear.  Burnett  v.  State,  18  Tex.  App.283; 
Thomas  v.  State,  13  Tex.  App.  496.  Again, 
a  material  alteration  in  an  obligation  of  rec- 
ord, as  a  bail-bond,  made  without  the  consent 
of  the  obligors  at  tlie  instance  of  the  officers 
of  the  state,  will  discharge  the  obligors. 
Gragg  T.  State,  18  Tex.  App.  295;  Heath  v. 
State,  14  Tex.  App.  213;  Grant  v.  State,  8 
Tex.  App.  432;  Collins  v.  State,  16  Tex.  App. 
275.  The  bail-bonds  being  void,  l>ecause 
tbe  time  stated  in  them  is  an  impossible 
time,  no  legal  'proceedings  could  be  taken  to 
forfeit  them  as  originally  executed;  and  the 
alteration,  being  material  and  without  au- 
thority, discharged  the  obligors  from  all  fur- 
ther liability  upon  said  bonds,  had  they  been 
validat  the  time  of  the  execution  of  said  ol>- 
ligations.  Judgments  in  each  case  reversed, 
and  prosecutions  dismissed. 

ON  MOTION  FOB  BEHEABINO. 
(March  21, 1890.) 
White,  P.  J.  The  state  has  filed  a  motion 
for  a  rehearing  in  this  case,  and  insists  that 
those  portions  of  the  bail-bond  which  we 
have  held  fatally  defective,  and  upon  which 
our  oplniou  reversing  and  dismissing  the 
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case  was  baaed,  can  and  shpald  be  treated 
as  aurplusage,  and  that,  eliminating  them, 
there  is  enough  left  in  said  bond  to  make  it 
valid  and  sufficient  under  our  statutes  pre- 
acribing  the  requisites  for  bail-bonds.  In  sup- 
port of  this  position,  we  are  cited  to  Brlte  v. 
State,  24  Tex.  219,  (which  was  a  case  on  re- 
cognizance, and  not  on  bail-bond,)  and  where- 
in it  was  held  that  "where  a  recognizance 
binds  the  party  to  appear  at  the  next  term  of 
the  court  it  is  valid,  although  the  court  can- 
not lawfully  be  in  session  at  the  time  stated 
in  the  recognizance."  That  decision  was 
made  upon  a  recognizance  entered  into  in 
1853,  before  the  adoption  of  our  Penal  and 
Criminal  Codes,  as  was  also  the  case  of  Wil- 
cox V.  State,  Id.  544.  But  such  is  not  the 
rule  as  now  construed  with  reference  to  the 
proTiaions  of  the  Codes.  Barnes  v.  State,  36 
Tex.  332;  Williamson  v.  State,  12  Tex.  App. 
1^.  With  regard  to  bail-bonds,  the  condi- 
tion required  by  the  old  law  was  that  the 
obligor  would  "appear  at  the  district  court 
of  the  proper  county  at  the  next  term  there- 
of." Hart.  Dig.  art.  2889.  One  of  the  req- 
uisites of  a  bail-bond  now  ia  "that  the  bond 
state  the  time  and  place  when  and  where  tbe 
accosed  binds  himself  to  appear,  and  the 
court  or  magistrate  before  whom  he  is  to  ap- 
pear. In  stating  the  time  it  is  sufficient  to 
spectty  tbe  term  of  tbe  court,  and  in  stating 
the  place  it  is  sufficient  to  specify  the  name 
of  the  court  or  magistrate  and  of  the  coun- 
ty." Code  Crim.  Froc.  art.  288.  "A  bail- 
bond,  being  a  statutory  bond,  to  be  valid  as 
such  must  in  every  essential  particular  con- 
form to  tbe  statute,  and  this  court  cannot 
treat  an  objectionable  condition  as  mere  sur^ 
iJusage."  Turner  v.  State,  14  Tex.  App. 
168;  Wallen  t.  State,  18  Tex.  App.  414.  In 
this  case  tbe  bond  was  conditioned  that  the 
obligors  were  to  appear  not  only  at  "tbe  next 
term,"  but  said  next  term  was  expressly 
stated  to  be  on  the  first  Monday  in  Novem- 
ber. "A.  D.  188,"—  an  impossible  time.  A 
bail-bond  that  obligates  the  defendant  to  ap- 
pear at  a  term  of  tbe  court  not  authorized  by 
law  is  void.  Thomas  v.  State,  12  Tex.  App. 
417;  Thomas  v.  State.  18  Tex.  App.  496; 
Douglass  v.  Stete,  26  Tex.  App.  248.  9  S.  W. 
Bep.  738.  The  authorities  which  we  cited 
in  our  original  opinion  not  only  sustain  tbe 
opinion,  but  are  directly  in  point,  and  appli- 
cable to  the  questions  in  the  case.  Burnett  V. 
State.  18  Tex.  App.  283;  Orsgg  t.  State.  Id. 
295;  Heath  v.  State,  14  Tex.  App.  218. 
Under  tlwee  suthorlties  the  opinion  is  cor- 
rect, and  the  motion  for  rehearing  is  accord- 
ingly overruled. 


WuxiAns  e.  Statk. 

(Court  of  A^ppeaU  of  Texa$.   Jan.  U,  1880.) 

BvnaLAMrSnomsam—'bmsr  to  Commit  Raps. 

1.  Tbe  front  door  of  a  boose  was  locked,  with 

tbe  key  on  the  inside,  bat  tbe  back  door*  were  left 

open,  when  the  ooonpsnta  retired.    Sefeadant,  ao- 

euaed  of  bnrglarv,  was  discovered  in  the  bouse  with 

■o  shoes  on,  aod  immediately  ran  ont  of  a  back 

door,  neat  wbidi,  next  morning,  hi*  •hoe*  were 

v.l38.w.no.ll— 89 


found.  ffeIdinsi]iBoieg(evidenoeto*«pvortaflna 
ing  of  forcible  entry. 

S.  One  who,  with  erimlnal  intent,  enters  a 
hoise  in  tbe  nigbt-time  by  an  open  door  does  not 
enter  barglsrlously. 

S.  On  a  trial  for  barglary  with  intent  to  oommit 
rape,  where  the  ooort  fails  to  instruct  as  to  tbe 
obaracter  and  degree  of  foroe  necessary  to  oonstl- 
tute  rape,  a  finding  of  intent  to  oommit  rape  can- 
not be  sustained. 

Appeal  from  district  court,  Bexar  coanty; 
O.  H.  HooNAN,  Judge. 
Asst.  Atty.  Gen.  Davidson,  tot  the  State. 

White.  F.  J.  This  appeal  is  from  a  con- 
viction for  a  night-time  burglary,  with  intent 
to  commit  rape.  We  are  of  opinion  that  the  . 
evidence  does  not  show  a  burglarious  entry. 
The  front  door  of  tbe  house  was  loclied,  with 
the  key  in  the  lock  on  the  inside.  Thus  situ- 
ated, it  is  not  shown  how  a  person  could  pos- 
sibly, from  the  outside^  have  unlocked  said 
door.  On  the  other  hand,  the  doors  in  the 
back  part  of  the  liouse  were  all  left  open  by 
the  oocnpants  when  they  retired  for  tbe  night. 
When  defendant  was  found  in  the  room,  after 
he  had  entered  it.  he  was  in  his  stocking  feet, 
or  bare-footed — that  is,  without  his  shoes. 
After  tbe  alarm  was  raised,  he  ran  out  of  a 
back  door,  and  escaped.  Next  morning  his 
shoes  were  seen  near  the  back  door  of  the 
honse.  If  he  pulled  off  his  shoes,  and  left 
them  at  this  place,  and  then  entered  the  house 
through  the  open  doors,  then  the  entry  was 
without  force,  and  consequently  was  not  bur- 
glarious; there  being  no  evidence  of  a  burg- 
lary by  threats  or  fraud,  the  other  statutory 
modes  of  committing  said  crime.  "  Tbe  en- 
try, to  constitute  burglary,  if  at  night,  must 
l>e  by  foroe, — threats  or  fraud  not  being  in 
the  case."  Carr  v.  State,  19  Tex.  App.  t)86; 
Buchanan's  Case,  21  Tex.  App.  195,  5  S.  W. 
Bep.  847;  Melton's  Case,  24  Tex.  App.  287, 
6  S.W.  Bep.  803;  Painter's  Case,  26  Tex.  App. 
454,  9  S.  W.  Bep.  774. 

Again,  we  do  not  think  the  evidence  shows 
with  sufficient  certainty  that  defendant's  in- 
tent was  to  commit  rape. 

And  again,  tlie  charge  of  the  court  failed  to 
instruct  the  jury  as  to  the  character  and  de- 
gree 9f  force  necessary  to  be  used  in  order  to 
constitute  rape ;  that  is,  that,  before  tiiey  could 
convict  defendant  of  the  intent  or  attempt  to 
rape,  they  must  believe  that  he  intended  to  use 
such  force  as  might  reasonably  be  supposed 
sufficient  to  overcome  resistance,  taking  into 
consideration  the  relative  strength  ot  the 
parties  and  other  circumstances  of  tbe  ease. 
Penal  Code,  art.  529;  Jones  r.  State,  10  Tex. 
App.  552;  Favors  v.  State,  20  Tex.  App.  156; 
Brown's  Case,  27  Tex.  App.  330,  11  8.  W. 
Bep.  412.    Beversed  and  remanded. 


In  re  Wilson  e(  ol. 
(Court  of  AvpeaU  of  Texat.    Jan.  US,  isea) 

B^nr-IICRDBR  IN  THS  FlKST  DeOBEB. 

Persons  accused  of  murder  in  the  first  de- 
gree are  entitled,  on  haheat  eorpua,  to  be  released 
en  bail,  when  it  is  not  evident  from  the  proof  that 
they  are  guilty.    Code  Crim.  Proc.  Tex.  art.  8. 
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Appeal  from  districtNiourt,  Bastrop  ooun* 
tj;  H.  TeichmuellerI  Judge. 

On  the  hearing  below,  Moore  and  Johnson 
were  awarded  bail  In  the  sum  of  §2.000  each, 
and  Wilson,  Thompson,  and  Williams  were 
remanded  without  bail.  The  offense  charged 
against  the  parties  was  the  murder  of  George 
Schoeff  and  Alexander  Nolen.  The  killing 
occurred  in  the  progress  of  an  aftray  between 
whites  and  negroes, — the  applicants  being 
negroes, — during  the  progress  of  a  trial  .In  a 
justice's  court.  The  contention  of  the  state 
was  that,  in  pursuance  of  a  conspiracy  to 
kill  wlute  men,  the  negroes  provoked  and 
brought  on  the  affray,  Ired  the  first  shots, 
and  killed  the  deceased.  The  contention  of 
the  applicants  was  that,  unwilling  that  a  white 
man  on  trial  should  submit  to  the  jurisdic- 
tion of  negro  officers,  the  whites,  in  pursuance 
of  a  conspiracy  to  break  up  the  negro  court, 
rescue  the  white  prisoner,  and  kill  negroes  if 
necessary,  in  the  attempt  brought  on  the 
affray,  and  fired  the  first  shots.  Both  theories 
were  supported  by  the  evidence.  Code  Crim. 
Proc.  Tex.  art.  6,  provides  that  all  prisoners 
shall  be  bailable  by  sufficient  sureties,  unless 
for  capital  offenses,  where  the  proof  Is  evi- 
dent. 

WnxsoN,  J.  After  a  careful  examination 
and  consideration  of  the  Toluminous  evidence 
presented  in  the  record  in  this  case,  we  con- 
clude that  the  proof  is  not  evident  that  the 
applicants,  or  either  of  them,  are  guilty  of 
murder  in  the  first  degree,  and  that,  there- 
fore, each  of  said  applicants  is  entitled  to 
bail.  Code  Crim.  Froo.  Tex.  art.  6.  As  to 
the  applicants  Fountain  Moore  and  Jesse 
Johnson,  the  judgment  of  the  court  below, 
granting  them  baU  in  the  sum  of  $2,000  each, 
is  affirmed.  As  to  the  other  applicants,  the 
judgment  refusing  them  bail  is  reversed,  and 
it  is  here  adjudged  that  they  are  eacli  of  them 
entitled  to  bail,  and  the  amount  of  bail  for 
Ike  Wilson  is  fixed  at  §5,000,  and  for  the 
other  applicants,  Robert  Thompson  and  Bun- 
nels  Williams,  at  $3,000  each.  Upon  giving 
such  bail,  in  the  manner  prescribed  by  law, 
said  applicants  will  be  released  from  cus- 
tody.   Ordered  accordingly. 


In  r»  TnrroK. 

(Court  tf  AvpedU  of  Texas.    Fe1>.  IS,  1880.) 
8rA.T0TM— AuTHaNticAtioy—  Covstitdtiokai. 

After  an  act  has  been  passed  by  the  legisla- 
ture, signed  by  the  proper  officers  of  each  house 
and  [^  the  governor,  and  filed  in  the  office  of  the 
secretary  of  state,  and  published  as  a  law,  the 
presumption  is  conclusive  that  the  act  is  the  same 
as  was  enacted  by  the  legislature,  and  neither  the 
legislative  journals,  nor  any  other  evidence,  can 
be  received  to  show  the  contrary. 

Original  application  for  writ  of  Juibeaa 
corpus, 

Finlay,  Marsh  dt  Butler  and  MoLemore  cfi 
Campbell,  for  relator.  Atst.  Atty.  Qen.  Da- 
vidson, for  the  State. 


I  WiLLSON,  J.  Applicant,  T.  W.  Tipton, 
being  in  custody  of  the  sheriff  of  Smith  coun- 
ty by  virtue  of  a  capiat  issued  from  the 
eounty  court  of  said  county  upon  an  infor- 
mation based  upon  a  complaint  charging  said 
applicant  with  unlawfully  selling  refined 
kerosene  illuminating  fluid  without  first  hav- 
ing the  same  inspected  and  branded  accord- 
ing to  law,  applied  to-  the  county  judge  of 
said  Smith  county  for  the  writ  of  habeas 
corpus,  and  said  judge  declined  to  grant  said 
writ,  but,  as  the  question  involved  in  the 
case  was  the  validity  of  a  statute,  referred 
the  application  to  this  court,  requesting  ac- 
tion thereon.  At  Tyler  tliis  court  granted 
the  writ,  and  upon  a  hearing  thereof  took 
the  cause  under  advisement,  and  transferred 
the  same  to  this  branch;  and,  after  a  thor- 
ough investigation  of  the  question  presented, 
we  now  declare  our  conclusions. 

It  is  claimed  by  applicant  that  the  statute 
for  a  violation  of  which  he  is  being  prose- 
cuted and  is  in  custody  as  aforesaid,  to-wit, 
the  act  approved  April  5, 1889,  entitled  "An 
act  to  provide  for  the  inspection  of  refined 
oils  which  are  the  product  of  petroleum,  and 
which  may  be  used  for  illuminating  purposes 
within  this  state,  and  to  regulate  the  sale  and 
use  thereof,  and  to  provide  penalties  for  vio- 
lation of  the  same,"  is  not  a  valid  law,  be- 
cause it  is  not  the  statute  which  was  in  fact 
enacted  by  the  legislature.  It  is  claimed  by 
applicant,  and  is  conceded  by  the  assistant 
attorney  general,  and  is  shown  by  the  jour- 
nals of  the  senate  and  house  of  representa- 
tives, that  said  act  originated  in  the  house  of 
representatives,  and  was  designated  and 
known  as  "House  Bill  No.  167."  It  passed 
the  house,  and  was  sent  to  the  senate.  In 
the  senate,  section  3  of  the  bill  was  amended, 
and  the  bill  was  returned  to  the  bouse  with 
the  senate  amendment  thereto.  The  house 
concurred  in  the  senate  amendment.  The 
bill,  as  amended,  was  enrolled.  The  com- 
mittee on  enrolled  bills  reported  to  the  house 
that  the  bill  had  been  correctly  enrolled,  and 
the  bill  was  then  signed  and  presented  to  the 
governor,  who  approved  it,  and  it  was  de- 
posited In  the  secretary  of  state's  office.  As 
appears  from  the  senate  journals,  the  amend- 
ment to  section  3  of  said  bill,  which  was 
adopted  by  the  senate,  was  as  follows:  "Pro- 
vided, it  shall  not  be  necessary  to  Inspect  oil 
which  has  been  inspected  under  a  law  of  an- 
other state,  and  its  quality  determined  and 
evidenced  by  the  authentic  stamp  or  mark  of 
the  inspector  of  such  state. "  In  the  enrolled 
bill,  which  is  now  the  statute  we  are  oonsidr 
ering,  the  proviso  in  section  3,  correspond- 
ing to  the  amendment  above  quoted,  reads: 
"Provided,  it  shall  not  be  necessary  to  in- 
spect  one  which  has  been  inspected  under  a 
law  of  another  state."  It  Is  manifest  that 
the  proviso  in  the  statute  and  the  proviso 
which  is  recited  in  the  senate  journals  are 
not  the  same,  but  are  essentially  different. 

But  how  far  will  the  courts  of  this  state  go 
in  inquiring  into  the  acta  of  the  legislative 
department  of  the  government  ?    When  a  bill 
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has  been  authenticated  by  the  signatures  of 
the  president  of  the  senate,  and  the  speaker 
of  the  house  of  representiitives,  and  the  gov- 
ernor of  the  state,  and  has  been  depositwl  in 
the  oiBce  of  the  secretary  of  state,  and  pub- 
lished as  a  law  of  the  state,  will  the  courts  of 
this  state,  from  the  journals  of  the  legisla- 
ture or  other  evidence,  determine  that  the 
statute  is  not  a  valid  law  because  not  enacted 
in  accordance  with  the  formalities  required 
by  the  constitution,  or  because  the  statute  so 
authenticated  is  not  the  one  enacted  by  the 
legislature?  In  several  of  the  American 
states,  it  is  the  established  doctrine  tliat  the 
courts  will  inquire  behind  the  authenticated 
Btatuteinto  the  manner  of  its  enactment,  and 
will  from  the  journals  determine  whether  or 
not  it  is  a  valid  law.  Counsel  for  applicant 
have  referred  us  to  numerous  decisions  which 
so  hold,  and  which  unquestionably  support 
the  propositions  contended  for  in  behalf  of 
applicant.  But  there  Is  much  conflict  of  au- 
thority upon  the  questions  above  propound- 
ed. We  shall  not  take  the  time  to  cite  and 
review  the  vast  number  of  decisions  bearing 
upon  the  subject,  believing,  as  we  do,  that 
the  courts  of  this  state  have  announced  the 
rules  by  which  we  should  be  governed.  In 
Blessing  v.  City  of  Galveston,  42  Tex.  641, 
it  is  held  that  the  judicial  department,  on  the 
bare  fact  that  the  journals  of  one  or  both 
bouses  of  the  legislature  fail  to  show  the  pas- 
sage of  the  bill  in  full  and  strict  conformity 
to  all  the  directions  contained  in  the  consti- 
tution, should  not  disregard  and  treat  as 
naught  an  act  in  all  other  respects  unobjec- 
tionable. It  is  further  clearly  intimated,  we 
tlilnk.in  that  decision  that  the  authenticated 
statnte  should  be  regarded  as  the  best,  if  not 
conclusive,  evidence  that  the  required  formal- 
ities were  observed  in  its  passage,  and  that 
for  the  courts  to  exercise  the  power  of  going 
'  behind  such  statute,  and  inquiring  into  the 
manner  of  its  enactment,  would  lead  to  most 
disastrous  consequences.  In  Hallway  Co.  v. 
Hearne,  82  Xex.  547,  it  is  held  that  the  best 
evidence  of  the  terms  of  an  act  of  the  legis- 
lature ifl  a  duly-certifled  copy  of  the  enrolled 
bill.  In  Cattle  Co.  v.  SUte,  68  Tex.  526,  4 
S.  W.  Rep.  865,  it  is  held  that  it  will  be  con- 
clusively presumed  that  a  bill  had  been  re- 
ferred to  a  committee  and  reported  on  before 
its  passage,  as  required  by  the  constitution. 
In  Usener  v.  State,  8  Tex.  App.  177.  this 
court  quotes  approvingly  from  State  v.  Swift, 
10  Nev.  176,  as  follows:  "Where  an  act  has 
been  passed  by  the  legislature,  signed  by  the 
proper  ofiScers  of  each  house,  approved  by  the 
governor,  and  filed  in  the  office  of  the  secre- 
tary of  state,  it  constitutes  a  record  which  is 
conclusive  evidence  of  the  passage  of  the  act 
as  enrolled.  Neither  the  journals  kept  by 
the  legislature,  nur  the  bill  as  originally  in- 
troduced, nor  the  amendments  attached  to  it, 
nor  parol  evidence,  can  be  received  in  order 
to  show  that  an  act  of  the  legislature,  prop- 
erly enrolled,  authenticated,  and  deposited 
With  the  secretary  of  state,  did  not  become  a 


law.  This  court,  for  the  purpose  of  inform- 
ing itself  of  the  existence  or  terms  of  a  law, 
cannot  look  beyond  the  enrolled  act,  certified 
to  by  those  officers  who  are  charged  by  the 
constitution  with  the  duty  of  certifying,  and 
with  the  duty  of  deciding  what  laws .  have 
been  enacted."  In  Hunt  v.  State,  22  Tex. 
App.  396,  3  S.  W.  Bep.  233,  this  court  held 
that  where  the  constitution  expressly  re- 
quires that  the  journals  shall  shows  particu- 
iar  fact  or  action  of  the  legislature  in  the  en- 
actment of  a  statute,  as  that  the  bill  was 
signed  by  the  presiding  officer  of  each  house, 
such  fact  or  action  must  affirmatively  appear 
in  the  journals,  ur  the  statute  will  be  invalid. 
But,  where  there  is  no  express  constitutional 
requirement  that  the  journals  shall  show  af- 
firmatively that  a  constitutional  requirement 
has  been  observed,  it  will  be  conclusively  pre- 
sumed that  such  requirement  was  observed; 
and  neither  the  journals,  nor  any  other  evi- 
dence, will  in  such  ca.se  be  allowed  to  impeach 
the  validity  of  the  statute. 

We  conclude,  therefore,  that  we  are  not  at 
liberty  to  go  behind  the  authenticated  statute 
in  this  instance.  Upon  its  face,  it  is  a  valid 
law,  and  it  is  not  claimed  that  the  journals 
fail  to  show  any  fact  expressly  required  to  be 
shown  in  order  to  make  it  valid.  It  must  be 
conclusively  presumed  that  the  statute,'  as  au- 
thenticated and  deposited  in  the  secretary  of 
state's  office,  is  precisely  the  same  as  was  en- 
acted by  the  legislature.  But,  were  we  at 
liberty  to  go  behind  the  statute,  and  consult 
the  journals,  we  would  be  confronted  with 
conflicting  evidence  as  to  the  amendment. 
The  senate  journals  show  that  an  amendment 
to  section  8  was  adopted  in  that  house,  and 
show  what  that  amendment  was,  and  that 
the  bill  and  amendment  were  returned  to  the 
house  of  representatives.  The  journals  of 
the  house  of  repres.-ntatives  show  that  the 
amendment  adopted  by  the  senate  was  con- 
curred in,  but  does  not  set  forth  the  amend- 
ment. The  journals  of  the  house  further 
show  that  the  bill  as  amended  by  the  senate 
was  correctly  enrolled,  and  this  enrolled  bill 
is  the  statute  authenticated  and  published  as 
a  law,  but  it  does  not  contain  the  amendment 
as  set  forth  in  the  senate  journals.  Which 
of  the  journals,  those  of  the  senate  or  of  the 
house,  are  correct  ?  They  are  of  equal  credit. 
It  may  be  that  the  amendment  was  incorrect- 
ly copied  into  the  senate  journals,  and  that 
the  amendment  in  fact  adopted  by  the  senate 
and  concurred  in  by  the  house  is  that  which 
appears  in  the  enrolled  bill.  If,  then,  we 
were  to  look  to  the  journals  to  determine  the ' 
question,  we  should  hold  that  the  weight  of 
evidence  supports  the  validity  of  the  statute, 
because,  the  journals  of  the  two  houses  being 
of  equal  credit  and  weight,  the  authentica- 
tion of  the  bill  as  enrolled  by  the  presiding 
officers  of  the  two  houses  and  by  the  execu- 
tive corroborates  and  confirms  the  correct- 
ness of  the  house  journals  aa  to  the  amend- 
ment in  fact  adopted.  It  is  ordered  that  the 
applicant  be  remanded  to  the  custody  ^  |l||re 
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sheriff  of  Smith  countj,  and  that  be  pay  the 
costs  of  ttiis  pi-oceeding.  Ordered  accord- 
ingly. 


Hall  «t  al.  e.  Hatwood  <(  aL 

(Supreme  Court  of  Teauu.   April  11, 1860.) 
TBBSPA8S  TO  Tbt  TrtLB— KTisasoa. 

1.  Where  pereons  In  poasesslon  of  land  as  ten 
ants  disown  the  relation,  and  olalm  adversely,  trea- 
pass  to  try  title  will  lie  against  them. 

3.  Where  an  agreement  is  executed,  to  be  need 
in  evidence  at  a  trial,  to  which  Is  attached  a  certi- 
fied copy  at  a  duly-reoorded  will,  the  detachment 
therefrom  and  loss  of  such  copy  does  not  render 
the  agreement  inadmissible  in  evidence,  where  an- 
other certified  copy  of  the  will,  with  proof  of  pro- 
bate, is  introdnoed  in  evidence,  and  its  oorreotness 
is  not  questioned. 

8.  Testator  devised  land  to  his  children,  and 
provided  that,  as  each  became  of  age,  his  ezeontors 
shODld  ptutltton  and  deliver  ts  him  or  her  one-half 
of  his  or  her  ultimate  distributiva  share.  Two, 
only,  of  the  executors  joined  in  the  conveyance  to 
plaintiff,  a  daughter  of  testator.  Held  that,  irre- 
speoUve  of  the  deed,  plaintiffs  Interest  as  Joint 
tenant  entitled  her  to  nring  action  for  possession 
•sainat  one  claiming  the  same  by  adverse  posses- 
•ion. 

4.  The  dellvei7  of  land  by  executors  to  the 
heirs  is  snfacient  evidenoe  that  it  was  not  needed 
for  the  purposes  of  administration. 

Appeal  from  district  court,  Denton  county. 
W.  J.  Austin,  Tor  appellants.    H.  C.  Fer- 
guson, for  appellees. 

Stattoit,  G.  J.  This  action  was  brought 
by  Mrs.  Haywood  to  recover  a  tract  of  land 
granted  to  S.  F.  Mosely,  who  was  her  father. 
S.  F.  Mosely  died  in  the  year  1877,  and  left  a 
will,  which  was  duly  probated  in  the  probate 
court  of  Marlon  county,  Tex.,  on  the  20th  day 
of  March,  1878,  by  which  he  appointed  M. 
D.  K.  Taylor,  and  such  of  his  sons,  as  they 
arrived  at  full  age,  as  would  accept  and 
qualify,  executors.  M.  D.  K.  Taylor,  S.  W. 
Mosely,  and  S.  F.  Mosely,  Jr.,  qualifled  as  ex- 
ecutors, March  20, 1878.  The  will  provided, 
among  other  things,  that,  as  each  of  his  chil- 
dren arrived  at  majority,  the  executors  under 
the  will  should  partition  and  deliver  to  them 
one-half  of  what  they  would  respectively  be 
entitled  to  at  the  final  settlement  of  his  estate, 
and  to  partition  his  estate  among  his  heirs, 
and  that  no  action  be  had  in  the  probate  court 
concerning  his  estate,  except  to  probate  the 
will,  and  to  return  and  record  an  inventory 
of  the  property.  On  the  11th  of  February, 
1885,  M.  D.  K.  Taylor  and  S.  W.  Mosely  exe- 
cuted a  deed  of  conveyance  to  appellee  for  the 
land  in  controversy,  as  a  part  of  her  distribu- 
tive share  of  her  father's  estate,  for  which 
she  executed  her  receipt,  with  her  husband. 
Appellants,  James  Hall  and  Giles  Lawson, 
entered  into  a  written  contract  with  Thomas 
F.  Hogg,  as  the  agent  of  S.  F.  Mosely,  in 
which,  they  agreed  to  pay  a  certain  sum  per 
annum  as  rents  for  the  use  of  the  land.  None 
of  the  defendants  set  up  any  claim  of  title  In 
themselyes,  except  adverse  possession  for  10 
years  prior  to  the  institution  of  this  soiti  and 


purchase  (by  parol)  of  improvements  on  the 
land  from  parciee  not  shown  to  have  had  any 
interest  in  the  land.  The  lease  contract  exe- 
cuted between  Hogg,  assuming  to  act  as  the 
agent  of  S.  F.  Mosely,  and  Hall  and  Lawson 
was  executed  after  the  death  of  S.  F.  Mosely. 
Appellants,  to  be  used  in  evidence,  made  a 
written  agreement  to  the  effect  that  S.  F. 
Mosely  died  in  1877;  that  Mrs.  Haywood  was 
his  daughter;  that  she  married  her  present 
husband  in  1888;  and  that  a  certified  copy  of 
the  will  of  Mosely,  which  seems  to  have  been 
attached  to  the  agreement,  was  duly  recorded 
in  the  county  in  which  the  land  was  situated, 
on  July  9,  1884, — all  of  which  it  was  agreed 
might  be  used  in  evidence;  the  copy  of  will, 
however,  to  be  subject  to  all  legal  objections 
other  than  that  of  its  record.  The  agreement 
and  certified  copy  of  the  will  seem  to  have 
become  detached,  in  some  way  not  explained. 
On  this  account,  appellants  objected  to  the 
introduction  of  the  agreement;  a  certified 
copy  of  the  will,  with  all  the  proceedings 
showing  its  probate,  iieing  in  evidence. 
There  is  no  pretense  that  the  copy  of  the  will 
offered  in  evidence  was  not  a  true  copy,  nor 
that  the  copy  attached  to  the  agreement, 
when  executed,  in  any  respect  differed  from 
the  copy  offered  In  evidence.  In  fact,  it  is 
not  clear  that  the  identical  paper  was  not  of- 
fered. The  court  did  not  err  in  admitting 
the  agreement.  The  agreement  showed  that 
Mrs.  Haywood  was  entitled  to  take  under  the 
will;  and  the  court  did  not  err  in  admitting 
a  certified  copy  of  the  will  in  evidence. 

Appellants  question  the  power  of  two  of 
the  executors  to  make  the  conveyance  to  Mrs. 
Haywood;  but  the  will  did  not  provide  how 
the  executors  were  to  set  apart  to  each  child 
of  the  testator  the  part  of  the  estate  to  which 
such  child  was  entitled;  and  we  are  of  opin- 
ion that,  without  reference  to  the  deed  exe- 
cuted by  the  two  executors,  Mrs.  Haywood 
shows  such  interest  as  entitled  her  to  recover. 
Under  the  will  of  her  father,  she  was  a  joint 
tenant  with  the  other  children  of  lier  father, 
and  therefore  bad  such  interest  in  the  land  as 
would  enable  her  to  maintain  this  action. 
The  action  of  the  executors  in  delivering  the 
property  to  her,  as  a  part  of  her  share  of  her 
father's  estate,  must  be  received  as  sufficient 
evidence,  in  this  case,  that  the  property  was 
not  needed  for  the  ordinary  purposes  of  ad- 
ministration. 

It  seems  to  be  claimed  that  an  action  of 
trespass  to  try  title  would  not  lie  against 
Hail  and  Lawson,  but  that  an  action  for  for^ 
cible  entry  and  detainer  was  the  proper  rem- 
edy. This  is  a  strange  proposition  to  come 
from  persons  whodisown  any  holding  as  ten- 
ants, and  set  up  adverse  claim  through  the 
statutes  of  limitations.  If,  however,  the  re- 
lation of  landlord  and  tenant  had  existed,  on 
the  disavowal  of  that  relation  the  owner  of 
the  land  would  be  entitled  to  maintain  an  ac- 
tion of  trespass  to  try  title.  There  is  no  er- 
ror in  the  Judgment,  and  it  will  be  affirmed. 
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LkAOH  e.  WllSOS  COUNTT. 

(SuprniM  Court  vf  Texat.  April  U,  188a) 
Aptbai/— AMioRnim  or  Ekbob. 
Aulgnmenta  of  error  that  the  ooart  erred 
In  OTeiraliog  plalntUTs  motioa  for  a  new  trial, 
that  the  verdict  Is  not  supported  hy  the  evldenoe, 
and  that  the  verdict  and  fudfrment  are  contrary  to 
law  and  the  evidence,  are  too  general  for  oonsid- 
eration. 

Appeal  from  district  court,  Wilson  county. 

Action  by  T.  T.  Leacli  to  recover  of  Wil- 
son county  the  sum  of  9730,  evidenced  by  a 
warrant  drawn  on  its  county  treasurer. 
Verdict  and  judgment  for  defendant,  and 
plaintiff  appeals. 

L.  S.  Zawhon  and  Brown  d  Beasley,  for 
appellant  J.  B.  Polly,  W.  H.  Burge8,  and 
B.  F.  BaUard,  for  appellee. 

Gaimes,  J.  In  68  Tex.  353,  4  S.  W.  Hep. 
613.  will  be  found  a  report  of  this  case  upon 
a  former  appeal.  Tlie  facts  adduced  in  evi- 
dence  upon  the  first  trial  are  staled  in  the 
opinion  there  reported.  Upon  the  seoond 
trial,  by  agreement  of  parties,  the  statement 
of  facts  made  up  and  filed  for  the  purpose  of 
the  former  appeal  was  read  in  evidence. 
There  was  some  additional  evidence  intro- 
duced, which,  however,  did  not  materially 
change  the  case  in  any  particular,  and  which 
need  not  be  further  noticed.  Upon  tlie  seo- 
ond trial,  defendant  county  again  obtained  a 
verdict  and  judgment  in  its  favor;  and  the 
plaintiff  again  appeals,  presenting  the  follow- 
ing astfignmenta  only:  "(1)  The  court  erred 
in  overruling  plaintiff's  motion  for  a  new 
trial;  (2)  the  verdict  was  not  supported  by 
the  evidence;  (S)  the  verdict  and  judgment 
are  contrary  to  law  and  the  evidence. "  That 
such  assignments  are  too  general  to  entitle 
them  to  be  considered  is  too  well  settled  to 
require  the  citation  of  any  authority.  The 
record  discloses  no  "error  of  law  apparent 
upon  the  face  of  the  record, "  nor  any  error 
fundamental  in  its  character.  The  judg- 
ment must  therefore  be  aflirmed. 


Sbinek  o.  Abbib. 
{Supreme  Court  <\f  Texas.    April  11, 1880.) 

COHTHACT—Pl/EADIWa — EviDBlTCS. 

1.  A  petition  alleging  that  defendant  inoloaed 
part  of  pfaintUTs  land,  and  has  since,  by  plaintifPs 
permisaton,  occupied  and  used  It,  having  promised 
to  pay  the  reasonable  value  thereof,  state«  a  cause 
of  action  on  an  implied  contract,  and  evidence  of 
an  ezpreaa  contract  is  incompetent. 

2.  Declarations  of  plaintiff's  agent,  made  to  a 
third  party  when  defendant  was  not  present,  are 
inadmissible  in  evidence  against  defendant. 

Appeal  from  district  court,  Frio  county. 
/.  M.  Bctsfori,  for  appellant. 

Henbt,  J.  Appellee  instituted  this  suit, 
charging  that  about  the  20th  day  of  August, 
1884,  the  defendant  inclosed  six  sections  of 
land  belonging  to  plaintiff,  and  that  by  the 
permission  of  plaintiff  he  lias  since  that  date 
occupied  and  enjoyed  the  use  of  said  land, 
having  promised  to  pay  plaintiff  the  reason- 


able value  thereof,  which  has  been  six  cents 
per  acre  per  annum.  Defendant  excepted  to 
the  petition,  ud  tlie  ground  that,  by  il,  it  was 
sought  to  recover  both  npon  an  express  and 
an  implied  contract,  without  stating  facts 
sufi9cient  to  constitute  either.  We  think  the 
petition  states  a  good  cause  of  action  upon 
an  implied  contract,  and  contains  no  allega- 
tions of  an  express  contract.  The  exception 
was  properly  overruled. 

A  witness  fur  plaintiff  testified,  over  the 
objection  of  defendant,  that  some  time  in 
1886  he  was  informed  by  one  .Tohnson,  who 
was  plaintiff's  agent,  that  "tliey  could  not 
lease  the  land  to  him  because  the  defendant 
had  it  leased."  We  think  this  evidence 
should  have  been  excluded.  The  fact  that 
other  evidence  of  the  same  character  had 
been  introduced  without  objection  did  not 
furnish  a  satisfactory  reason  for  allowing 
plaintiff  to  introduce  the  declarations  of  his 
own  agent,  made  out  of  the  presence  of  the 
defendant,  when  they  were  objected  to. 

As  the  case  will  be  reversed,  It  is  proper 
for  us  to  say,  in  view  of  another  trial,  that, 
as  the  case  stated  by  the  amended  petition  of 
plaintiff  is  founded  upon  an  implied,  and  not 
upon  an  express,  contract,  evidence  of  an  ex- 
press contract  should  not  have  been  per- 
mitted. The  record  contains  some  such  tes- 
timony, delivered  by  plaintiff,  and  its  admis- 
sion is  assigned  as  error;  but  the  record  fails 
to  sliow  that  it  was  objected  to  in  the  court 
below.  McGreal  v.  Wilson,  9  Tex.  426.  If 
the  plaintiff's  pleadings  remain  as  they  now 
are,  the  charge  of  the  court  should  present 
the  case  to  the  jury  as  founded  upon  an  im- 
plied, and  not  upon  an  express,  contract,  and 
the  evideuce  as  to  the  amount  of  the  recovery 
should  be  confined  to  the  issue  of  the  reason- 
able value  of  the  use  and  occupation  of  the 
land,  and  plaintiff  should  not  be  permitted 
to  prove  both  that  and  a  contract  price.  The 
judgment  is  reversed,  and  the  cause  is  re- 
manded. 


Datm,  Tax  Collector.  «.  Bcbnbtt. 

(Supreme  Cmat  at  Texiu.   April  11, 1890.> 
Taxation— CovNTT  School  Lasbs— iKnmonoir. 

1.-  Const.  Tex.  art.  11,  f  9,  exempting  from  tax- 
ation the  "property  of  counties,  cities,  and  towns 
owned  and  held  only  for  public  purposes, "  applies 
to  county  school  lands;  and,  where  such  lands  are 
held  under  a  lease  from  the  oonnty,  they  cannot 
be  taxed  as  the  property  of  the  lessee.  VViUowing 
Daugberty  v.  Thompson,  9  8.  W.  Rep.  99. 

2.  It  is  not  necessary,  before  seeking  to  enjoin 
the  collection  of  an  illegal  tax  on  oounty  school 
lands,  for  plaintiff  to  show  that  he  first  applied  for 
relief  to  the  board  of  equalization,  as  Um  jnriadio- 
tion  of  the  board  extends  only  to  questions  of  valiH 
ation. 

8.  Injunction  is  the  proper  remedy  to  prevent 
the  collection  of  an  iUegail  tax.  Following  Court  t. 
O'Connor,  66  Ter.  834. 

Appeal  from  district  court,  Wichita  coun« 
ty. 

Petition  for  an  injunction  by  S.  B.  Bur- 
nett against  F.  M.  Davis,  tax  collector,  to 
enjoin  the  sale  for  taxes  of  640  acres  of  land 
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situate  In  Wichita  county,  Tex.  The  land 
levied  on  belonged  to  plaintiff,  bnt  the  levy 
WHS  made  to  satisfy  the  sum  of  $428.25  taxes 
due  upon  17,500  acres  of  the  Tarrant  county 
school  lands,  which  bad  been  leased  by  plain- 
tiff. Const.  Tex.  art.  11,  §  9,  provides  that 
the  property  of  counties,  cities,  and  towns 
owned  and  held  only  for  public  purposes 
shall  be  exempt  from  taxation. 

J.  P.  Boyd,  for  appellant.  1^.  W.  Flood, 
for  appellee. 

Gainjss,  J.  The  school  lands  which  be- 
long to  Tarrant  county  lie  in  Wichita  county, 
and,  before  the  bringing  of  this  suit,  had 
been  leased  to  appellee.  During  the  year 
1886  the  tax  assessor  of  Wichita  county  as- 
sessed these  lands  against  him  as  such  lessee. 
The  valuation  placed  thereon  was  not  of  the 
leasehold  Interest,  but  of  the  entire  property, 
In  the  lands.  In  order  to  enforce  the  collec- 
tion of  the  tax  so  assessed,  appellant,  as  the 
tax  collector,  levied  upon  anil  advertised  for 
sale  a  tract  of  land  belonging  to  appellee. 
This  suit  was  brought  to  enjoin  the  sale  of 
the  land  so  levied  upon.  In  Daugherty  T. 
Thompson,  71  Tex.  192,  9  S.  W.  Eep.  99,  this 
court  held  that  the  school  lands  belonging  to 
the  several  counties  of  the  state  were  not 
subject  to  taxation  so  long  as  they  remained 
the  property  of  the  county,  and  that  the  lease- 
hold estate  could  not  be  taxed  as  the  proper- 
ty of  the  lessee  when  they  were  held  under  a 
lease  from  the  county. 

It  is  urged  in  the  brief  of  appellant  that  the 
appellee  had  a  remedy  by  application  to  the 
board  of  equalization,  and  that  therefore  be 
was  not  entitled  to  a  writ  of  injunction. 
The  function  of  the  board  of  equalization  is 
to  correct  errors  In  the  valuation  of  property 
that  has  been  properly  assessed.  It  has  no 
power  to  add  to  the  rolls  property  not  pre- 
viously assessed,  or  to  talce  from  them  prop- 
erty which  they  embrace.  Galveston  Co.  v. 
Gas  Co.,  72  Tex.  509,  10  S.  W.  Hep.  588.  In 
Court  T.  O'Connor,  65  Tex.  834,  it  was  held 
that  it  was  not  necessary  for  one  who  seeks 
to  enjoin  the  collection  of  a  tax,  wholly 
illegal,  to  show  that  he  bad  first  applied  for 
relief  to  the  board  of  equalization. 

The  case  last  cited  is  also  authority  for  the 
proposition  that  a  writ  of  injunction  is  proper 
to  restrain  a  sale  of  land  which  is  attempted 
to  be  made  for  the  payment  of  a  tax  assessed 
without  authority  of  law.  We  find  no  error 
in  the  judgment,  and  it  is  affirmed. 


QiatTST  V.  SoBinsiDSB. 
(Supreme  Court  of  Texas.    April  11, 1800.) 

RiCOBD  ON  AFFXAI. 

Where  the  record  contatna  no  statement  of 
facts,  and  there  is  no  bill  of  exceptions,  it  must  be 

Jtresumed  that  all  proof  neoessary  to  sastain  the 
udgment  was  produced. 

Error  from  district  court,  Hamilton  coun- 
ty. 

O.  H.  Goodson,  for  plaintiff  in  error.  C. 
K.  Bell,  for  defendant  in  error. 


Henry,  J.  This  suit  was  brought  by  de- 
fendant in  error  to  recover  the  amount  of 
two  promissory  notes,'and  to  foreclose  a  ven- 
dor's lien.  The  defendant  answered,  but 
subsequently  withdrew  his  pleadings,  where- 
upon judgment  was  rendered  in  favor  of 
plaintiff  for  the  amount  of  the  notes,  and 
foreclosing  the  lien. 

The  record  contains  no  statement  of  facts. 
It  is  complained  that  the  court  erred  in  ren- 
dering judgment  in  favor  of  plaintiff  below 
as  upon  a  liquidated  and  proven  instrument, 
when  no  such  instrument  was  filed  with  the 
papers  of  the  case,  or  produced  in  evidence. 
There  being  no  statement  of  facts  or  bill  of 
exceptions  showing  the  contrary,  we  are 
bound  to  presume  that  all  proof  necessary  to 
sustain  the  judgment  was  produced.  IJond 
V.  Mallow,  17  Tex.  636.  We  find  no  error 
in  the  proceedings,  and  the  judgment  ia  af- 
firmed. 


LANToa  «t  al.  V.  Sbxtlbb. 

(Supreme  Court  qT  Texas.    April  15, 18B0.) 

FaoinssoBT  Kotes  —  Fabol  Evidenob  —  Nuw 
Tbiau 

1.  In  an  action  on  a  note,  answers  alleging  that 
defendants  were  induced  to  sign  it  as  sureties  by 
false  representations,  made  by  the  payee's  agent, 
that  the  note  was  given  for  money  to  be  borrowed 
by  the  maker  to  purchase  cattle,  and  that  the 
money  should  not  tie  delivered  to  him  until  he  had 
purobased  the  cattle,  and  executed  a  mortgage 
thereon  to  defendants,  are  not  allowable,  as  they 
would  destroy  the  written  contract  by  parol  evi- 
denoe. 

8.  Plalntiir  demanded  a  jniy  tritO,  bnt  failed 
to  pay  the  jury  fee,  and  the  case,  though  not 
stridcen  from  the  non-jury  docket,  was  plcuMd  on 
the  jury  docket,  which  showed  that  the  fee  had 
not  been  paid.  Defendants  averred  that  they  at- 
tended court  until  the  judge  announced  that  there 
was  no  jury  for  the  foUowing  week;  tiiat  they, 
having  been  informed  by  plaintiff  and  the  derk 
that  the  case  was  on  the  jury  docket,  and  hav- 
ing found  this  true  by  inspecUon  of  tue  record, 
did  not  attend  during  that  week,  daring  which 
time  judgment  was  rendered  for  plainuff;  and 
that  they  were  able  to  produce  material  testimony. 
Held,  that  defendants  were  entitled  to  a  newtriiO, 
though  the  case  should  not  have  been  placed  on 
the  jury  docket  until  the  fee  had  been  paid. 

Appeal  from  district  court.  Clay  county. 

Acttion  by  H.  B.  Shuler  against  Phil 
Lanius,  A.  £.  Bay,  Frank  Houston,  and  B. 
F.  Denson.  Judgment  for  plaintiff,  defend- 
ants' motion  for  new  trial  overruled,  and 
they  appeal. 

A.  K.  Swan  and  J.  C.  Cheatnutt,  for  ap- 
pellants. Hcalewood  di  Templeton,  for  ap> 
pellee. 

Henbt,  J.  This  suit  was  Instituted  by 
appellee  to  recover  upon  a  promissory  note. 
The  defendant  Lanius  pleaded  under  oath 
that  the  only  consideration  for  the  note  was 
an  offer  made  by  plaintiff,  through  an  agent, 
to  lend  him  the  amount  of  money  recited  in 
the  note;  that  the  note  was  signed  and  de- 
livered to  the  agent  of  plaintiff  for  the  pur- 
pose of  being  submitted  to  plaintiff  for  his 
approval  before  it  was  delivered,  but  the 
money  was  never  furnished,  and  defendant 
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was  notified  through  said  agent  that  the  note 
was  not  accepted.  Defendant  Houston 
answered  that  the  note  was  given  by  Laniiis, 
as  principal,  for  borrowed  money,  and  that 
he  signed  the  note  as  a  surety;  that  he  was 
induced  to  sign  it  by  false  and  fraudulent 
representatious  made  to  him  by  the  Hgent  of 
the  lender,  "tliat  the  said  Phil  Junius  was 
borrowing  the  money  for  which  tlie  note  was 
given  for  the  purpose  of  buying  cattle  there- 
with; that  said  money  was  then  in  C.  W. 
Israel  &  Co.'s  bank,  of  which  said  Q.  A. 
Arclilbald  was  then  cashier,  and  that  the 
same  would  not  be  paid  or  delivered  to  the 
said  Lanius  for  any  other  purpose  than  to 
buy  said  cattle,  and  that  plaintitT's  said  agent 
(Archibald)  would  not  let  siiid  Lanius  liave 
said  money  until  he  should  have  bought  the 
cattle  to  be  paid  for  with  same,  anJ  that 
when  said  cattle  were  so  bought,  and  before 
said  money  should  be  paid  or  delivered  to 
said  Lanius,  or  by  him  taken  out  of  said 
bank,  he.  the  said  Archibald,  would  require 
the  said  Lanius  to  make  and  execute  to  this 
defendant  a  good  and  sufficient  chattel  mort- 
gage on  said  cattle  so  bought  with  said 
money,  and  deliver  the  same  to  the  said 
Archibald,  to  be  by  bim  kept  and  delivered 
to  the  defendant,  to  save  him  harmless  from 
loes  or  liability  on  account  of  said  note;" 
"that  the  plaintiff,  by  his  agent,  Archibald, 
agreed  with  this  defendant  and  promised 
him,  at  and  before  the  signing  of  said  note, 
that  he  would  not  deliver  to  said  Lanius  said 
money,  or  permit  him  to  withdraw  the  same 
from  the  said  iMUik,  until  he,  the  said  Lanius, 
should  make  and  execute  said  mortgage  on 
said  cattle  so  bought  and  to  be  paid  for  with 
said  money,  so  that  the  defendant  Houston 
should  be  fully  indemnified  from  loss  or  liabil- 
ity on  account  of  said  note."  "Defendant 
further  says  that  said  representations,  prom- 
ises, and  agreements  so  made  by  plaintiff  and 
through  his  said  agent,  Archibald,  were  false, 
and  were  fraudulently  made  for  the  purpose 
of  defrauding  and  deceiving  this  defendant, 
and  did  deceive  this  defendant;  that  he  be- 
lieved said  representations  and  relied  upon 
the  said  promises  and  agreements  so  made 
made  by  plaintiff's  said  agent,  and  was  in- 
duced thereby  to  sign  said  note;  that  said 
Lanius  never  bought  cattle  with  said  money, 
hot,  upon  the  oontraij,  used  the  same  for 
otlier  and  different  purposes,  if,  indeed,  be 
ever  used  it  at  all."  The  defendant  Ray 
pleaded  substaptially  the  same  facts.  The 
oonrt  sustained  exceptions  to  the  answers  of 
defendants  Bay  and  H|o|iston. 

The  note  furnished  evidence  of  a  complete 
and  valid  contract  between  the  parties.  The 
facts  set  up  in  the  answers  excepted  to  go  to 
show  that  the  note  failed  to  emlKxiy  the  en- 
tire contract  between  the  parties,  and  add 
to  it  other  material  conditions.  The  an- 
swers, if  allowed,  would  have  had  the  opera- 
tion of  varying  and  destroying  the  force  of 
the  written  contract  by  parol  evidence,  and 
the  exceptions  were  properly  sustained. 

Judgment  was  rendered  for  plaintiff.    The 


defendants  moved  for  a  new  trial  upon,  sub- 
stantially, the  following  grounds:  That 
plaintiff,  at  a  previous  term  of  the  court,  had 
demanded  a  jury,  but  never  paid  the  jury 
fee.  The  cause  was  not  stricken  from  the 
non-jury  docket,  but  was  placed  by  the  clerk 
upon  the  jury  docket;  and,  at  the  term  when 
judgment  was  rendered,  it  was  on  both 
dockets.  The  entry  on  the  jury  docket 
showed  that  the  jury  fee  had  not  been  paid. 
In  support  of  the  motion  the  defendant 
Lanius  filed  an  affidavit  stating  that  he  had 
attended  the  court  "from  time  to  time  until 
the  last  day  of  the  fourth  week  of  the  term, 
and  would  not  have  left  then  but  for  the 
reason  that  the  court  announced  that  there 
was  no  jury  for  the  fifth  week,  and,  having 
always  believed  and  been  informed  by  both 
plaintiff  and  defendant  that  this  cause  was  a 
jury  case,  and  was  upon  the  jury  docket  at 
the  instance  and  wish  of  plaintiff,  and  hav- 
ing been  informed  by  the  clerk  of  the  court 
that  the  cause  was  upon  the  jury  docket, 
and  finding  the  same  to  be  true  from  an  in- 
spection of  the  record,  and  being  thereby 
confirmed  in  the  belief  that  it  was  a  jury 
case,  he,  under  the  announcement  made  by 
the  court,  went  home;  that  affiant  under- 
stood from  the  court  that  there  would  be  a 
jury  for  the  sixth  week,  and  be  returned  to 
the  court  upon  the  first  day  of  said  week  for 
the  purpose  of  being  at  the  trial  of  the  cause, 
when  he  first  learned  that  the  cause  had  been 
tried  during  the  fifth  week.  Affiant  also 
stated  that  the  matters  stated  in  his  motion 
for  a  new  trial  were  true;"  one  of  said  mat- 
ters Iwing  "that  the  defendant  can  prove 
each  and  every  allegation  contained  in  the 
said  amended  answer  of  Lanius  by  said 
Lanins  and  Bay."  Sul»tantially  the  same 
statements  are  made  with  regard  to  the  ab- 
sence of  the  defendant  Bay.  While  it  is 
true  that  an  application  for  a  jury,  witliin 
the  meaning  of  the  law,  is  not  complete  un- 
til the  jury  fee  lias  been  paid,  and  the  case 
ought  not  to  be  placed  on  the  jury  docket 
until  then,  we  think  that,  under  the  circum- 
stances of  this  case,  there  was  such  evidence 
of  diligence  shown  by  the  defendants,  and 
such  probability  that  they  had  l>een  misled 
by  the  action  of  the  plaintiff  in  connection 
with  the  condition  of  the  dockets,  that  a  new 
trial  should  have  been  awarded,  so  as  to  fur- 
nish defendants  an  opportunity  to  make  the 
material  testimony  which  they  alleged  their 
readiness  and  ability  to  do.  The  judgment 
is  reversed,  and  the  cause  is  remanded. 


PiTMCHABD  et  al.  e.  Delk  «t  al. 

(Supreme  Court  of  Texas.    April  15, 189a) 

JOINDBB  or  AOTIONS— SGVBB^HOa— ABiLMDON- 
MBMT. 

Where,  after  an  order  permitting  one  of 
several  plaintiffs,  who  have  voluntarily  Joined  in 
an  action  to  try  title,  to  sever,  the  cause  u  several 
times  tried  without  regard  to  the  land  claimed  bv 
him,  and  without  his  participating  in  the  proceed- 
ings, and  he  fails  for  more  than  25  years  to  hare 
'  his  branch  of  the  action  separately  docketed,  or  in 
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any  trumser  to  eontitraa  Hs  proaeoation,  and  his 
evidence  that  thU  waa  the  result  of  an  agreement 
with  defendants  is  denied,  his  suit  is  properly  held 
to  hare  been  abandoned. 

Appeal  from  district  ooart,  Hill  oounty. 
Thos.  Htartson,  for  appellants.    Ander' 
ton,  Flint  (ft  Anderson,  for  appellees. 

Hjsnbt,  J.  In  the  year  1858.  Samuel  W. 
Puncbard,  0.  Bonis.  Hardy  Hendyen  and 
wife,  Benjamin  Allen,  and  Robert  B.  Mc- 
liTutt  jointly  instituted  an  action  of  trespass 
to  try  title  against  William  Delk  and  others 
for  the  recovery  of  the  Joseph  Panchard 
league  of  land.  Tlie  plaintiffs  were  not  ten- 
ants  in  common,  but  each  owned  separate 
and  distinct  portions  of  the  survey.  On  the 
17tb  day  of  April.  1860,  the  parties  to  the 
suit  entered  into  an  agreement  "that  the 
plaintiffs  are  properly  joined  in  the  original 
petition,  and  that  the  cause  may  proceed  and 
the  rights  of  all  the  parties  be  determined  In 
the  (me  suit;  thus  preventing  multiplicity  of 
liUgaUon."  On  the  same  date,  plaintiff  Mc 
Nutt  filed  a  motion  for  "a  severance  of  plaln- 
tlfts  80  far  as  that  this  plaintiff  may  prosecute 
his  suit  alone,  because  be  holds  title  to  and 
ofatimsa  part  of  the  land  in  eontrovei-sy  which 
Is  distinct  and  separate  from  that  part 
claimed  by  the  other  plaintiffs  by  metes  and 
bonnda,  and  that  he  holds  the  same  by  a  dif- 
ferent titte  from  that  by  which  they  hold 
theirs."  Upon  this  moUon  the  court  en- 
tered an  order  "that  the  plaintiff  McNutt 
have  a  severance  from  the  rest  of  the  plain- 
tiffs in  the  original  case  without  prejudice  to 
the  defendants,  and  that  the  evidence  in  the 
original  cause  be  used  in  the  trial  of  the  said 
M«^utt  without  the  expense  of  talcing  new 
evidoice. ''  On  the  18th  day  of  April,  1860, 
under  the  original  style  of  the  cause,  pbdn- 
ttfts  amended  their  petition,  by  which  the 
plaintiff  Benjamin  Allen  withdrew  from  the 
further  proeecotion  of  the  suit,  and  the  r^ 
maining  plaintiffs  were  mentioned.  Includ- 
ing Robert  McNutt  as  one  of  them.  This 
pleading,  among  other  matters,  alleged  that 
"plaintiffs  own  the  whole  league  of  land  de- 
scribed in  their  original  petition,  but  in  sep- 
arate parcels;"  and  it  then  proceeded  to  desig- 
nate the  particular  tractor  parcel  separately 
claimed  by  each  of  the  several  plaintiffs, 
chai^Ag  that  "Robert  McNutt  owns  one 
thousand  acres  of  said  league,  on  tlie  lower 
side  of  the  same,"  and  otherwise  sufficiently 
describing  and  identifying  the  same.  At  the 
fall  term  of  the  cour^  1865,  £.  B.  McCown, 
J.  W.  McCown,  T.  P.  McCown,  and  Am- 
brose Key,  who  had  purchAsed  the  interests 
of  the  original  defendants  pending  the  litiga- 
tion, were  permitted  to  become  defendants  in 
their  stead.  The  severed  case  of  McNutt 
was  never  separately  docketed,  and  the  sub- 
sequent proceedings  in  the  cause  are  stated 
in  appellants'  brief  in  the  following  language: 
"The  main  case  of  Puncbard  v.'  Dellc  and 
wife,  but  not  including  the  McNutt  branch 
of  It,  in  which  the  above-named  piirties  were 
made  defendants,  was  several  times  tried. 


There  #ere  mistrials  and  new  trials,  and  it 
was  appealed  to  the  supreme  court  three 
times, — first  by  the  defendants,  second  by  the 
plaintiffs,  and  third  by  the  defendants, — and. 
being  affirmed  on  this  appeal,  after  motion  for 
rehearing  was  refused,  writs  of  possession 
were  awarded  to  the  plaintiffs  separately,  ao- 
oording  to  their  amended  pleadings  and  re- 
spective titles.  The  plaintiffs  are  in  posses- 
sion of  all  land  claimed,  except  one  thousand 
acres  claimed  by  McNutt.  and  thai  now  is  tiie 
only  subject  of  contention."  The  case  was 
finally  disposed  of  in  this  court  in  the  year 

1885.  65  Tex.  36U.  In  the  yeur  1881  n  mo- 
tion was  made  in  the  district  court,  in  behalf 
of  McNutt,  to  separately  docket  his  ease; 
but,  on  its  being  opposed  in  behalf  of  the  de- 
fendants, it  was  abandoned  witliout  bein^ 
acted  on  by  the  court.    At  the  March  term, 

1886,  of  the  district  court  an  order  was  made 
in  the  cause  as  oriKinally  styled  and  num- 
bered, as  follows:  "3.  W.  Puncbard  et  al.  y. 
Wm.  Delk  et  als.  No.  102.  Munger  and  wife 
have  leave  to  intervene  Death  of  R.  B.  Mc- 
Nutt suggested,  and  his  heirs  ordered  to  be 
made  parties,  and  cause  continued  by  con- 
sent." No  action  appears  to  have  been 
taken  between  the  date  of  the  pleading,  on 
the  18th  day  of  AprU.  1860.  and  the  final 
judgment,  in  1885,  with  regard  to  the  prose- 
cution of  McNutt's  claim,  either  as  a  separate 
suit  or  as  a  part  of  the  original  suit. 

The  case  comes  to  this  court  by  an  appeal 
taken  by  the  plaintiff  McNutt  from  a  judge- 
ment of  the  district  court  dismissing  tha 
cause  from  the  docket,  made,  on  a  motion 
filed  by  the  defendants,  in  October.  1886. 
Upon  the  trial  of  this  motion,  McNutt  claimed, 
and  introduced  some  evidence  tending  to 
prove,  that  an  agreement  tiad  existed  to  de. 
lay  the  trial  of  McNutt's  part  of  the  case  un- 
til after  the  controversy  between  the  other 
parties  had  been  determined,  but  not  for  it 
to  abide  the  result  of  the  litigation  between 
the  other  parties,  and  that  in  various  ways, 
and  at  different  periods,  the  existence  of  such 
an  agreement  had  been  recognized  or  ac- 
quiesced in  by  defendants.  The  drfendants 
denied,  and  introduced  evidence  tending  to 
disprove  the  existence  of,  or  their  acquies- 
cence in,  such  an  arrangement.  So  far  as 
the  issues  of  fact  are  concerned,  the  ruling  of 
the  court  is  sufflcienUy  sustained  by  the  evi- 
dence to  make  it  proper  for  us  to  let  it  stand. 
If  it  be  admitted  that  plaintiffs,  who  have 
voluntarily  joined  in  actions  to  try  title,  may 
be  permitted  to  sever,  it  still  cannot  be  held 
that  an  order  to  that  effect  will  relieve  plain- 
tiffs from  their  obligation  to  continue  the 
prosecution  of  their  suits.  When  a  sever- 
ance, in  such  cases,  is  permitted,  the  proper 
practice  is  to  separately  docket,  and  proceed 
with  the  trial  of  the  case,  at  least  to  an  ad- 
judication of  the  title  in  controversy.  No 
doubt  such  an  order,  when  properly  made, 
may  be  abandoned  or  set  aside.  The  uncer- 
tain and  confused  condition  of  the  record  in 
this  case  does  not  leave  entirely  clear  the 
question  as  to  what  was  flpallv  intonded  to 
Digitized  by  VjOOv  IC 
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be  done.  Bat,  in  either  view,  we  think  It 
mnstbe  held  that  plaintiff  McNutt  abandoned 
the  prosecntion  of  hia  cause.  The  numeroua 
trials  of  the  orifi^inal  cause  as  to  the  other 
portions  of  the  land  in  controversy,  without 
regard  to  the  1,000  acres  claimed  by  him,  and 
without  his  participating  in,  or  being  men- 
tioned in,  the  proceedings,  forbid  the  conclu- 
sion that  lits  connection  with  tliat  suit  as  a 
party  continued.  On  the  other  hand,  his 
failure  to  canse  his  branch  of  the  suit  to  be 
separately  docketed,  or  to  prepare  it  for  trial, 
or  In  any  manner  to  continue  its  prosecution, 
for  so  long  a  period  of  time,  are  not  suffl- 
denUyex^ained,  and  must  be  held  to  show 
an  abandonment  of  its  further  prosecution. 
A  much  shorter  delay  would  have  warranted 
the  same  conclusion.  The,  judgment  is  af- 
firmed. 


Baker  v.  DunKme. 

(SuprenM  Court  nf  Ttxo*.    Apttt  15, 1800.) 

Oorann  Borooi.  I<un>t— Puk-kiiftiov— Ooiminv 

nOKAI.  liAW. 

1.  nie  right  of  pr»«mption  siveu  to  actual 
Mttleon  on  county  ■cbool  lands  by  Const.  Tex.  art. 
7, 1 0,  which  provides  that  they  "staaU  be  protected 
in  the  prior  right  of  purchasing  the  same  to  the 
•stent  of  their  satUament,  not  to  exceed  one  hun- 
dred and  sixty  acres, "  extends  to  fature  settlers 
as  well  as  to  tnosa  residing  on  the  land  at  the  time 
Uie  eonstitntlon  was  adopted,  and  is  not  affected 
by  a  sale  of  the  land  by  tne  oouaty  to  another  be- 
fore the  settler  offered  to  bny  it. 

2.  Const.  Tex.  art.  7,  f  6,  giving  to  actual  set- 
tlers on  school  lands  the  right  of  preemption,  is 
not  repugnaat  to  the  constitntion  of  the  XjDlted 
State*,  as  being  an  infringement  of  the  vested  right 
of  tbe  oonniies. 

Appeal  from  district  court,  Taylor  county. 

Action  of  trespass  to  try  title  by  Cordelia 
H.  A.  Baker  against  G.  W.  Dunning.  Plain- 
tiff appeals.  Const.  Tex.  art.  7,  §  6,  provides 
that  actual  settlers  residing  on  county  school 
lands  "shall  be  protected  in  the  prior  right 
of  purchasing  tbe  same  to  tbe  extent  of  their 
settlement,  not  to  exceed  one  hundred  and 
sixty  acres,  at  the  price  fixed"  by  the  com- 
missioners' court. 

Sayles  <&  8at/les,  for  appellant.  Bentiey 
(ft  Bayer,  H.  A.  Porter,  and  Mr.  Coakrell, 
for  appellee. 

Oadibb,  J.  The  appellee.  Dunning,  set- 
tled upon  the  school  lands  belonging  to 
Orimes  county  in  1884,  and  continued  to  re- 
side there  until  the  bringing  of  this  suit.  In 
1886  the  commissioners'  court  of  that  county 
caused  these  lands  to  be  advertised  for  sale, 
and  to  be  sold.  BufiSngton,  McDaniel,  and 
Baker  became  tbe  purchasers  of  the  entire 
tract  at  92.45  per  acre,  and  the  lands  were 
conveyed  to  them.  They  subsequently  con- 
veyed to  appellant,  who  brought  this  suit  to 
dispossess  the  appellee  of  so  tanch  of  the 
premises  as  were  occupied  and  claimed  by 
bim.  Appellee,  in  his  answer,  claimed  a 
right  to  possess,  and  a  prior  right  to  pur- 
chase, 160  acres  of  the  land,  including  his 
improvements,  by  virtue  of  section  6  of  arti- 
cle 7  of  tbe  ooDstitntion.    After  tbe  sale  to 


Bufilngton,  McDaniel,  and  Baker,  appellee 
tendered,  both  to  them  and  to  the  commis- 
sioners' court  of  Orimes  county,  money  and 
his  promissory  notes  in  amount  sufficient  to 
pay  for  160  acres  of  iHUd  at  62.45  per  acre. 
His  offer  was  based  upon  the  same  terms  for 
tbe  160  acres  claimed  by  him  as  thoee  upon 
which  tbe  county  had  sold  the  land  to  Buf- 
flngton,  McDaniel,  and  Baker.  There  was 
a  judgment  in  favor  of  the  settler,  and  the 
plaintiff  appeals. 

The  case  presents  questions  which  have 
heretofore  been  suggested  in  this  court,  but 
have  never  i>een  determined.  In  Cattle  Co. 
V.  Wood,  71  Tex.  46),  9  8.  W.  Rep.  340,  this 
court  recognized  the  right  of  a  settler  who 
was  residing  upon  county  school  land  at  tbe 
time  of  the  adoption  of  the  present  constitu- 
tion to  a  pre-emption  Of  as  much  as  160  acres 
of  land,  including  his  improvements.  In  that 
ease  the  settler  had  offered  to  buy  of  the  coun- 
ty before  the  land  was  sold  by  it  to  his  ad- 
versary in  the  suit.  In  Falls  Co.  t.  De  La- 
ney,  78  Tex.  463,  11  S.  W.  Rep.  492,  it  was 
held  that  tbe  county  had  the  right  to  lease 
lands,  and  that  a  settler  could  not  lawfully 
Interfere  with  that  right.  In  that  case  there 
was  a  suggestion  that  there  was  a  question 
whether  section  6  of  article  7  of  the  constitu- 
tion was  intended  to  apply  to  those  who  might 
thereafter  settle  upon  lands  held  by  tbe  coun- 
ties for  school  purposes;  and,  also,  there  was 
doubt  expressed  as  to  the  extent  to  which  the 
State  could  regulate  the  control  of  the  coun- 
ties over  the  scliool  lands.  The  appellant 
does  not  Insist  that  the  section  was  not  in- 
tended to  apply  to  future  settlers,  but  we 
have  had  some  difficulty  In  determining  that 
question.  We  have  considered,  however, 
that  there  ws<s  probably  a  pi-edomlnant  sen- 
timent in  the  convention  that  framed  the 
constitution  to  give  a  right  of  pre-emption  of 
the  public  lands  to  actual  settlers,  in  so  far 
as  it  could  be  done  without  interfering  with 
other  objects,  and  without  prejudice  to  vest- 
ed rights.  It  was  prolmbly  intended  not  only 
to  favor  the  class  of  persons  who  were  likely 
to  avail  themselves  of  the  privilege,  but  also 
to  encourage  tbe  settlement  of  the  vacant 
lands  of  the  state.  Besides,  the  language  of 
the  section  is  sufficiently  comprehensive  to 
embrace  not  only  settlers  residing  upon  the 
lands  at  the  time  the  constitution  took  effect, 
but  also  such  as  might  thereafter  settle  upon 
them.  If  it  had  been  the  purpose  to  limit 
the  operations  of  the  provision  to  the  former 
class,  that  intention  could  have  been  made 
clear  by  simply  siiying:  "Settlers  now  resid- 
ing on  said  lands  shall  be  protected,"  etc. 
We  conclude  that  the  section  was  intended 
to  apply  to  future  settlers  as  well  as  to  those 
residing  upon  the  lands  at  the  time  tbe  con- 
stitution was  adopted. 

It  is  insisted,  .however,  that  the  counties 
have  a  vested  right  in  their  school  lands 
which  the  state  has  no  power  to  impair  even 
by  a  constitutional  enactment,  and  that  the 
provision  in  question  is  an  infringement  of 
that  right.    In  Milan^,^,]  ^vl^temao.  54 
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Tec.  153,  It  was  held  the  state  could  not  take 
from  the  counties  the  lands  which  had  been 
donated  to  them  for  educational  purposes. 
We  are  of  the  opinion  that  that  decision 
should  be  adhered  to.  It  it  were  an  opMi 
question,  we  might  have  diflSculty  in  coining 
to  that  conclusion.  The  counties  being  but 
political  subdivisions  of  the  state,  and  quasi 
corporations  created  by  the  state  for  the  more 
convenient  administration  of  its  laws,  I  in- 
cline to  the  opinion  that  they  hold  their 
property,  as  they  bold  their  existence,  at  the 
will  of  the  state,  or  that,  at  least,  what  has 
been  given  to  them  by  the  state  for  the  pur- 
poses  of  government  they  hold  in  trust,  and 
that  it  is  subject  to  be  resumed  by  the  state 
at  its  pleasure.  But,  considering  the  prop, 
osition  that  the  state  cannot  take  from  the 
counties  their  school  lands  as  settled  by  the 
case  last  cited,  the  question  recurs  whether 
the  riglit  of  pre-emption  conferred  by  the 
section  of  our  constitution  under  considera- 
tion is  such  an  Interference  with  the  grant  of 
the  state  to  the  counties  as  to  render  it  re- 
pugnant to  the  constitution  of  the  United 
States.  We  think  this  question  must  be  an- 
swered in  the  negative.  The  grant  was  by 
no  means  absolute.  It  was  for  the  purpose 
of  assisting  in  maintaining  a  system  of  pub- 
lic schools;  and  it  is  to  be  presumed,  we 
think,  that  in  the  grant  the  state  impliedly 
reserved,  or  at  all  events  did  not  part  witli, 
the  power  to  regulate  the  mode  In  which  the 
trust  was  to  be  administered.  Let  it  be  con- 
ceded that  the  state  cannot  revoke  the  grant 
either  in  whole  or  in  part,  and  that  it  can 
make  no  law  which  impairs  Its  value.  Still 
it  should  he  held  that  the  provision  in  ques- 
tion is  valid.  That  it  does  not  compel  a  sale 
we  held  in  Falls  Co.  T.DeLaney,  supra.  We 
there  held,  also,  that  the  settler  could  not 
even  obstruct  the  right  of  the  counties  to  de- 
rive a  revenue  from  its  lands  by  a  lease.  The 
provision  does  not  require  the  county  to  sell 
to  the  settler  at  any  fixed  price,  or  at  a  less 
price  than  to  any  other  purchaser,  but  mere, 
ly  that  when  it  determines  to  sell,  everything 
else  being  equal,  ttie  purchaser  shall  have  the 
prior  right  of  purchase.  The  county  may  fix 
its  price  and  terras,  and  tender  the  land  to 
the  settler  at  the  price  and  upon  the  terms 
so  fixed.  It  he  reject  the  offer,  it  is  free  to 
sell  to  another.  It-  loses  nothing  by  the  op- 
eration of  the  law. 

It  is  also  urged.  In  effect,  that  the  court 
should  have  held  that  the  appellee  had  for- 
feited bis  right  of  pre-emption  because  he 
failed  to  take  any  steps  to  secure  the  land  un- 
til it  was  sold  to  appellant's  vendor.  The 
respective  rights  of  the  settler  and  of  the 
county,  in  cases  like  this,  are  not  clearly  de- 
fined in  the  constitution.  The  language  of 
section  6  of  article  7  is,  however,  emphatic, 
that  settlers  "shall  be  protected  in  the  prior 
right  of  purchasing."  If  the  counties  can, 
without  an  ofTer  to  the  settlers,  and  without 
actual  notice  brought  home  to  them,  sell  the 
lands  to  otbera,  the  provision  would  be  of 
no  value  whenever  a  commissioners'  court 


should  desire  to  thwart  Its  pnrposeu  The 
settler  would  not  be  protected.  But  it  may 
b«  argued  that  the  settler  should  at  least  file 
a  notice  of  his  desire  to  purchase  with  the 
commissioners'  court  of  the  county  to  which 
the  land  belongs.  It  would  hardly  be  reason- 
able to  require  this  until  he  has  notice  that 
the  county  has  determined  to  put  the  lands  - 
upon  the  market.  On  the  other  hand,  it 
would  seem  but  reasonable  that  when  a 
county  had  decided  to  sell  its  lands  the  com- 
missioners' court  should  fix,  in  good  faith,  a 
price  upon  each  parcel  that  is  occupied  by  a 
settler,  as  well  as  the  terms  of  the  sale,  and 
should  then  afford  him  a  reasonable  oppor- 
tunity to  buy  the  land  at  the  price  and  upon 
the  terms  so  fixed.  Ooverned  by  this  rule, 
the  county  need  not  lose  anything,  and  the 
settler  will  recelVe  the  protection  the  con- 
stitution was  intended  to  afford. 

It  follows  that.  In  our  opinion,  the  court 
below  did  not  err  in  holding  that  the  pur- 
chasers from  Grimes  county  did  not  acquire 
through  tbeir  purchase  a  right  to  the  land  in 
controversy  as  against  the  appellee,  and  in 
giving  Judgment  in  his  favor.  So  much  of 
the  judgment  as  permits  the  appellee  to  per- 
fect his  title  by  paying  to  appellant  the  same 
price  per  acre  that  her  vendors  agreed  tu  pay 
the  county  is  not  complained  of,  and  we  do 
not  pass  upon  the  question  of  its  correctness. 

The  Judgment  is  affirmed. 

Bakeb  e.  Mn:.LUAiT. 
(Supreme  Court  of  Texas.    April  92, 1890.) 

BOHOOIi  LiuTDS— PBK-nfPTIOM— ASVSaSB   POBBES- 
SIOR. 

1.  Const.  Tex.  art.  7,  {  0,  in  regard  to  school 
lands,  provides  that  "actual  settlers  residing  on 
said  lands  shall  be  protected  in  the  prior  right  of 
purchasing  the  same, "  etc  Held,  that  one  who 
does  not  reside  upon  the  land  claimed  is  not  an  "  ac- 
tnal  settler,"  althongh  he  has  fenced  the  entire 
tract,  and  cultivated  several  acres  of  it. 

2.  Rev.  St.  Tex.  art.  4818,  allows  oompensation 
for  improvements  to  land  to  those  who  "nave  had 
adverse  poaseesloii,  in  good  faith,  of  tiie  premises 
in  oontroversy  for  at  least  one  year  before  the 
commencement  of  this  suit. "  Held,  that  one  who 
has  fenced  and  cultivated  school  lands  for  more 
than  one  year,  bat  has  not  actually  resided  there- 
on, is  not  entitled  to  oompensation  for  improve- 
ments from  a  purchaser  of  such  lands. 

Appeal  from  district  court,  Taylor  county. 

Baylea  <t  Saplet,  for  appellant.  BenOejf  dk 
Boyer,  H.  A.  Porter,  and  OookreU  <ft  Coek- 
reU,  for  appellee. 

Gaines,  J.  This  case,  like  that  of  the 
same  appellant  against  G.  W.  Dunning,  ante, 
617,  (decided  at  a  former  day  of  this  term.) 
Is  a  controversy  between  one  claiming  under 
a  purchase  of  the  Grimes  county  schoidl  lands 
and  a  claimant  of  the  right  of  pre-emption  as 
an  actual  settler.  Wilh  two  exceptions,  the 
questions  presented  upon  this  appeal  are  the 
same  which  in  the  former  case  were  decided 
adversely  to  appellant.  One  of  the  addition- 
al questions  submitted  in  this  easels  whether 
or  not  the  appellee  was  a  "settler,"  within 
the  meaning  of  that  term  as  used  In  section 
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6  of  article  7  of  the  constitution.  ,  The  facts 
in  reference  to  this  matter,  as  agreed  upon 
by  the  parties,  are  as  follows:  "That  Jasper 
Millman  fenced  the  entire  tract,  160  acres, 
rmeaning  the  land  in  controversy,]  in  1885; 
that  he  la  a  single  man,  but  of  age;  that,  at 
the  date  of  the  purcliase  by  Buffington,  Mc- 
Daniel,  and  Baker  said  Jasper  Millman  was 
sleeping  at  his  fatlier's  (George  Millman's) 
on  a  survey  of  160  acres  out  of  the  same 
league  adjoining  that  in  controversy;  that  all 
tbe  improvements  on  the  land  were  put  on  it 
by  Jasper  Millman,  and  that  he  himself 
-worked  7  or  8  acres  of  the  land  in  1887;  that 
he  claimed  tlie  land  prior  to  the  purcliase  by 
Baker,  Lufflngton,  and  others;  and  that  be 
owned  no  other  homestead."  The  entire 
league  was  sold  to  McDaniel,  Buffington,  and 
Baker,  under  whom  appellant  claims,  by  the 
commissioners'  couri;  of  Grimes  county,  and 
was  conveyed  to  them  August  2,  1886. 

It  may  be,  as  claimed  by  counsel  for  appel- 
lee, that  it  was  not  necessary  that  he  should 
be  the  head  of  a  family  in  order  to  acquire  a 
right  of  pre-emption  in  tlie  land  claimed  by 
him.  The  provision  of  the  constitution  in 
question,  in  designating  the  persons  to  be 
protected,  does  not  say  "beads  of  famiiies," 
nor  does  it  use  any  other  words  which  evinces 
an  intention  that  the  right  should  be  restrict- 
ed to  that  class ;  but  the  language  is:  "Actual 
settlers  residing  oii  said  lands  shall  be  pro- 
tected in  the  prior  right  of  purchasing  the 
same  to  the  extent,"  etc.  Const,  art.  7,  §  6. 
While  this  language  does  not  exclude  single 
men.  It  includes  only  such  persons  as  have 
actually  settled  upon  the  land,  and  are  resid- 
ing upon  it  at  the  time  tbe  county  determines 
to  sell.  An  actual  settler  upon  land  is  one 
who  haa  actually  established  his  residence 
upon  it,  and  not  one  who  has  inclosed  it  and 
cultivated  it,  intending  at  some  future  time 
to  live  upon  it.  The  use  of  the  word  "act- 
ual" would  seem  to  have  been  intended  to  pro- 
hibit the  courts  from  extending  the  meaning 
of  the  word  "settlers"  by  construction,  and 
to  confine  the  benefits  of  the  provisions  to 
those  only  who  come  within  the  literal  mean- 
ing of  the  term.  Tbe  purpose  was  to  secure 
to  those  who  had  made  or  should  make  homes 
upon  the  school  lands  an  opportunity  to 
maJce  them  permanent  by  purchase  of  the 
lands  upon  which  their  residences  were  es- 
tablished. It  was  not  the  object  to  confer 
any  privilege  upon  those  who  should  inclose 
and  use  the  lands  while  they  resided  else- 
where. The  defendant  was  not  reaidi  ng  upon 
the  lands  at  the  time  they  were  sold,  and  can- 
not be  deemed  an  "actual  settler."  within 
the  meaning  of  tbe  constitution.  It  follows 
that,'  in  our  opinion,  the  judgment  of  the 
court  below  should  have  been  for  tbe  appel- 
lant. 

The  appellee,  however,  claims  that  be  was 
a  possessor  in  good  faith,  and  prays  that,  in 
the  event  the  plaintiff  shall  recover  the  land, 
he  shall  be  allowed  compensation  for  bis  im- 
provements. Thestatute  allows  compensation 
for  improvements  to  those  who  "have  bad  ad- 


verse possession,  in  good  faith,  of  the  premises 
in  controversy,  for  at  least  one' year  next  be- 
fore the  commencement  of  the  suit."  Rev.  St. 
art.  4813.  The  defendant  did  not  have  adverse^ 
possession  of  the  land  now  claimed  by  him. 
He  entered  upon  and  improved  it  with  tbe 
expectation  of  buying  it  from  the  county  of 
Grimes.  He  may  have  honestly  believed  that 
he  acquired  a  right  of  pre-emption  without 
making  his  residence  upon  the  land.  But, 
in  our  opinion,  it  was  not  intended  that  per- 
sons who  were  not  actual  settlers  should  in- 
cumber the  school  lands  of  the  counties  with 
claims  for  improvements,  when  their  sole 
excuse  for  making  such  improvements  was 
their  ignorance  of  the  law.  We  are  of  opin- 
ion that  the  judgment  should  be  reversed, 
and  here  rendered  for  appellant;  and  It  is  so 
ordered. 


Galveston,  H.  &  8.  A.  By.  Co.  v.  Statb. 

(Supreme  Cmirt  of  Texas.    April  18, 1890.) 

Dissenting  opinion.  For  majority  opin- 
ion, see  12  S.  W.  Rep.  988. 

Statton,  C.  J.,  (dimentinff.)  Magnitude 
of  tbe  interests  involved  in  the  question  de- 
cisive of  this  case,  and  the  broad  divergence 
of  opinion  entertained  by  members  of  this 
court,  must  furnish  my  reason  for  stating 
what  is  believed  to  be  the  true  construction 
of  those  parts  of  the  constitution  on  which 
the  decision  must  rest.  In  construing  a  con- 
stitution, or  any  other  law,  the  object  sought 
is  the  true  intent  of  the  law-maker,  which 
must  be  ascertained  from  the  language  in 
which  the  law  is  written;  and  in  considering 
this  it  is  always  important  to  keep  in  view 
the  object  which  the  law-maker  intended  to 
accomplish  through  its  enactment.  The  more 
intensely  the  law-maker  may  be  seen  to  have 
desired  to  accomplish  the  given  purpose,  the 
more  weight  should  be  given  to  the  language 
used  in  a  law  looking  to  that  end.  When  it 
is  seen  that  the  people  of  a  great  state  have 
persisted  throughout  the  entire  period  of 
their  statehood,  in  prosperity  and  in  adversity, 
in  peace  and  in  war,  in  the  accomplishment 
of  a  purpose  which  they  have  declared  again 
and  again  of  the  utmost  Importance  to  their 
welfare,  if  not  to  their  existence;  when  from 
time  to  time,  as  occasion  offered,  they  have 
manifested  their  deep  concern  to  accomplish 
It  by  increasing  the  fund  with  which  this 
may  be  done, — their  language  used  in  laws 
looking  to  that  end  ought  not  to  be  lightly 
weighed. 

The  first  section  of  the  article  (7)  of  the 
constitution  on  which  the  decision  of  this 
case  rests  declares  that  "a  general  diffusion 
of  knowledge  being  essential  to  the  preserva- 
tion of  the  liberties  and  rights  of  the' people, 
it  shall  be  the  duty  of  the  legislature  of  the 
state  to  establish  and  make  suitable  provision 
for  tbe  support  and  maintenance  of  an  effi- 
cient system  of  public  free  schools."  This 
utterance  is  not  new  to  the  people  of  Texas. 
Before  it  became  a  separate  nationality,  in 
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the  face  of  an  hostile  anny  bent  on  subjaga- 
lion,  when  the  future  was  dark,  the  fathers 
of  the  republic,  in  summing  up  the  wrongs 
>which  drove  them  to  seek  refuge  from  oppres- 
sion through  revolution,  declared  that  the 
Mexican  nation  had  "failed  to  establish  any 
public  system  of  education,  although  pos- 
sessed of  almost  boundless  resources,  [the 
public  domain,]  and  although  it  is  an  axiom 
in  political  science  tliat  unless  a  people  are 
educated  and  enlightened  it  is  idle  to  expect 
the  continuance  of  civil  liberty,  or  the  capac- 
ity for  self-government."  4  Sayles'  Tex.  St. 
152.  The  same  men,  in  the  constitution  then 
made,  declared  that  "it  shall  be  the  duty  of 
congress,  as  soon  as  circumstances  will  per- 
mit, to  provide  by  law  a  general  system  of 
education."  Const.  Bepublic,  General  Pro- 
visions, §  5.  When  it  surrendered  its  nation- 
ality and  entered  the  TJnlon  it  preserved  the 
fund  now  in  question,  and  Id  the  constita- 
tion  of  1845  first  used  the  language  found  in 
the  present  constitution,  before  quoted.  That 
constitution  preserved  to  the  school  fund  all 
that  had  been  donated  by  the  congress  of  tlie 
republic,  imposed  upon  the  legislature  the 
duty  "as  early  as  pi-acticable  to  establish  free 
schools  throughout  the  state,"  and  "to  set 
apart  not  less  than  one-tenth  of  the  annual 
revenue  of  the  state  derivable  from  taxation 
as  a  perpetual  fund."  Article  10,  §§  2-4. 
It  made  other  provisions  in  lands.  The  ac- 
cumulation of  that  fund,  and  the  sources 
from  which  it  came,  may  be  traced  through 
the  legislation  of  the  period.  Again  came 
devastating  war,  but  the  purpose  was  never 
abandoned;  the  fund,  though  for  a  time  par- 
tially diverted,  was  restored.  In  1854  the 
system  of  granting  aid,  through  alternate 
sections  of  land,  to  railway  companies  began, 
through  which  the  state  required  16  secuons 
of  land  for  every  mile  of  railway  built  to  be 
surveyed  for  the  state. '  This  land  was  re- 
served from  location,  entry,  or  pre-emption 
privileges,  and  when  the  people  again  met  in 
convention  to  remodel  their  organic  law,  they 
repeated  the  declaration  before  quoted;  se- 
cured to  the  perpetual  school  fund  all  funds 
which  had  theretofore  belonged  to  it;  pro- 
vided for  taxation  for  school  purposes ;  and, 
in  addition  to  this,  declared  that  "all  the  al- 
ternate sections  of  land  reserved  by  the  state 
out  of  grants  heretofore  made,  or  that  may 
hereafter  be  made,  to  railroad  companies,  or 
other  corporations  of  any  nature  whatever, 
for  internal  improvements  or  for  the  develop- 
ment of  the  wealth  and  resources  of  the  state, 
shall  be  set  apart  as  a  part  of  the  perpetual 
school  fund  of  the  state:  provided,  that  if  at 
any  time  hereafter  any  portion  of  the  public 
domain  of  this  state  shall  be  sold,  and  by 
virtue  of  said  sale  the  jurisdiction  over  said 
land  shall  be  vested  in  the  United  States  gov- 
ernment, in  sucli  event  one-half  of  the  pro- 
ceeds derived  from  said  sale  shall  become  a 
part  of  the  perpetual  school  fund  of  the  state; 
and  the  legislature  shall  hereafter  appropri- 
ate one-half  of  the  proceeds  resulting  from 
all  sales  of  the  public  lands  to  the  perpetual 


public  school  fund."    Const.  1866,  ai-t.  10, 
|§  1-7.    It  secured   to  counties  the  school 
lands  theretofore  granted  to  them,  as  did  it 
secure  the  grants  of  money  and  lands  there- 
tofore made  to  found  and  supportoneor  more 
universities.    The  period  of  "reconstruction" 
came,  and  the  constitution  of  1869  was  adopt- 
ed.   That  took  from  the  legislature  the  power 
to  grant  land  to  aid  in  the  construction  of 
railways,  or  other  like  improvements,  butpro- 
vided  that  lands  might  be  sold  only  to  actual 
settlers  in  small  quantities.    In  reference  to 
education  it  contained  the  following  provis- 
ion:   Article  9,  6  1.  "It  shall  be  the  duty  of 
the  legislature  of  this  state  to  make  suitable 
provisions  for  the  support  and  maintenance  of 
a  system  of  public  free  schools  for  the  gratui- 
tous instruction  of  all  the  inhnbitants  of  this 
state  between  the  ages  of  six  and  eighteen 
years."     "Sec.  4.  The  legislature  shall   es- 
tablish a  uniform  system  of  public  free  schools 
throughout  the  state."     "Sec.  6.  As  a  basis 
for  the  establishment  and  endowment  of  said 
public  free  schools  all  the  funds,  lands,  and 
other  property  heretofoi-e  set  apart  and  ap- 
propriated, or  that  may  hereafter  be  set  apart 
and  appropriated,  for  the  support  and  main- 
tenance of  public  schools,  shall  constitute  th» 
public  school  fund.     And  all  sums  of  money 
that  may  come  to  this  state  hereafter  from 
the  sale  of  any  portion  of  the  public  domain 
of  the  state  of  Texas  shall  also  constitute  a 
part  of  the  public  school  fund.    And  the 
legislature  shall  appropriate  all  the  proceeds 
resulting  from  sales  of  public  lands  of  this 
state  to  such  public  school  fund.    And  the 
legislature  shall  set  apart  for  the  beneQt  of 
public  schools  one-fourth  of  the  annual  rev- 
enue derivable  from  general  taxation,  and 
shall  also  cause  to  be  levied  and  collected  an 
annual  poll-tax  of  SI  on  all  male  persons  in 
this  state  between  the  ages  of  twenty-one 
and  sixty  years,  for  the  benefit  of  public 
schools.    And  said  fund  and  the  Income  de- 
rived therefrom,  and  the  taxes  herein  pro- 
vided for  school  purposes,  shall  be  a  perpet- 
ual fund,  to  be  applied  as  needed  exclusively 
for  the  education  of  all  the  scholastic  Inhab- 
itants of  this  state;  and  no  law  shall  ever  be 
made  appropriating  such  fund  for  any  other 
use  or  purpose  whatever."     It  attempted  to 
place  the  lands  theretofore  given  to  counties 
for  school  purposes  under  the  control  of  the 
legislature,  the  proceeds  to  be  added  to  the 
public  school  fund,  and  further  provided  for 
local  taxation  for  support  of  schools  if  found 
necessary.    By  amendment  to  that  constitu- 
tion the  policy  in  reference  to  grants  of  land 
in  aid  of  internal  improvements  was  changed 
on  March  19,  1873;  but,  the  day  before  the 
amendment  took  effect,  the  legislature  set 
apart  one-half  of  the  public  domain  for  the 
support  of  public  schools.    The  act  by  which 
this  was  done  evidently  was  prompted  by  the 
anticipation  that  lands  would  be  appropriated 
to  works  of  intern'Rl  improvements,  and  se- 
cured to  the  scliool  funds  alternate  surveys 
to  be  made  under  certificates  theretofore  or 
thereafter  to  be  issued,  and  seems  to  have 
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looked  to  that  method  for  securing  the  one- 
baU  then  appropriated.  Gen.  Laws,  1873, 
p.  15.  After  the  amendment  of  the  coosti- 
tution,  last  referred  to.  no  general  law  was 
passed  granting  land  to  aid  in  the  construc- 
tion of  railways  until  the  act  of  August  16, 
1876,  (Gen.  Laws,  153,)  though  after  that 
amendment  suoh  aid  was  given  In  special 
laws  contained  in  cliartera,  before  the  passage 
of  the  act  last  referred  to;  but  grants  were 
made  in  alternate  sections  as  required  by  the 
act  of  March  18,  1873,  as  well  as  by  the  act 
of  August  16,  1876.  Legislation  from  Jan- 
uary 26,  1839,  to  the  adoption  of  the  present 
constitution  manifested  the  same  deep  inter- 
est In  the  cause  of  free  public  education  shown 
in  the  organic  laws  to  which  reference  has 
been  made;  and  in  view  of  this  persistent 
and  unfaltering  purpose,  not  manifested  for 
any  other  objects,  must  be  read  the  language 
found  in  the  present  constitution.  Section  2, 
art.  7,  and  so  much  of  sections  4  and  5  of  the 
constitution  as  have  bearing  on  the  question 
involved  in  this  case,  are  as  follows:  "Sec.  2. 
All  funds,  lands,  and  other  property  hereto- 
fore set  apart  and  appropriated  for  the  sup- 
port of  public  schools:  all  the  alternate  sec- 
tions of  land  'reserved  by  the  state  out  of 
grants  heretofore  made,  or  that  may  here- 
after be  made,  to  railroads,  or  other  corpora- 
tions, of  any  nature  whatsoever;  one-half  of 
the  public  domain  of  the  state,  and  all  sums 
of  money  that  may  come  to  the  state  from 
the  sale  of  any  portion  of  the  same, — shall 
constitute  a  perpetual  school  fund."  "Sec. 
4.  The  lands  herein  set  apart  to  the  public 
free  school  fund  shall  be  sold  under  such  regu- 
lations, at  such  times,  and  on  such  terms,  as 
may  be  prescribed  by  law;  and  the  legisla- 
ture shall  not  have  power  to  grant  any  relief 
to  purchasers  thereof.  Sec.  5.  The  principal 
of  all  bonds  and  other  funds,  and  the  prin- 
cipal arising  from  the  sale  of  the  lands  here- 
inbefore set  apart  for  said  school  fund,  sbtdl 
be  the  permanent  school  fund;  and  all  the 
interest  derivable  therefrom,  and  the  taxes 
herein  authorized  and  levied,  shall  be  the 
available  school  fund,  which  shall  be  applied 
annually  to  the  support  of  the  public  free 
schools,  and  no  law  shall  ever  be  enacted  ap- 
propriating any  part  of  the  permanent  or 
available  school  fund  to  any  other  purpose 
whatever;  nor  shall  the  same  or  any  part 
thereof  ever  be  appropriated  to,  or  used  for 
the  support  of,  any  sectarian  school ;  and  the 
available  school  fund  herein  provided  shall  be 
distributed  to  the  several  counties  according 
to  tbelr  sdtiolastic  population,  and  applied  in 
manner  as  may  be  provided  by  law." 

On  the  interpretation  of  section  2  rests  the 
right  of  the  parties,  and,  in  seeking  for  that, 
we  must  look  to  the  language  used,  remem- 
bering that  the  intent  to  be  ascertained  is 
that  of  the  people  who  ratlfled  the  constitu- 
tion. As  has  been  truly  said:  "It  is  not  to 
be  supposed  that  they  have  looked  for  any 
dark  or  abstruse  meaning  in  the  words  em- 
ployed, but  rather  that  they  have  accepted 
them  In  the  sense  most  obvious  to  the  com- 


mon uaderstanding,  and  ratified  the  inslru- 
ment  in  the  belief  tliat  that  was  the  sense  de- 
signed to  be  conveyed."  Cooley,  Const.  Lim. 
80.  Courts  are  not  at  liberty  to  speculate  as 
to  what  the  people  would  have  done,  under 
any  given  state  of  facts,  when  called  upon  to 
construe  a  constitution,  but  are  bound  to  as- 
certain what  they  did, — what  they  intended  to 
do, — and  this  from  the  language  used  in  mak- 
ing known  their  intention.  That  ascertained, 
the  only  remaining  duty  is  to  give  effect  to 
that  intention.  It  is  not  claimed  that  there  is 
a  conHict,  real  or  seeming,  between  the  section 
of  the  constitution  in  question  and  any  other; 
and  the  sole  inquiry  k,  what  lands  did  the 
language  used  appropriate  to  and  make  a  part 
of  the  perpetual  or  permanent  school  fund? 
The  first  inquiry  arising  is,  does  this  section 
make  an  appropriation  of  the  several  sources 
of  revenue  named  in  it?  A  fund  or  proper- 
ty is  said  to  be  appropriated  when  it  is  re- 
served or  destined  by  law  for  a  particular 
named  use  or  purpose.  The  declaration  that 
the  specifled  funds  together  "shall  constitute 
a  perpetual  school  fund"  of  Itself  leaves  no 
doubt  upon  this  question;  for  the  wonl  "con- 
stitute," as  here  used,  is  the  equivalent  of 
the  words  "compose,"  "make  up,"  "be," — 
the  unit  composed  of  the  several  constituents, 
which  it  is  declared  shall  t>e  perpetual,  con- 
tinuing indeflnitely,  without  cessation  or  in- 
terruption by  any  department  of  the  govern- 
ment, and  subject  to  diversion  only  by  the 
will  of  the  people,  which  may  be  expressed  in 
some  future  organic  law.  AH  the  lands  re- 
ferred to  in  the  several  clauses  of  section  2 
are  the  same  in  their  entirety  as  the  lands  re- 
ferred to  in  sections  4  and  5. — nothing  left  out 
or  added.  These  last  sections  speak  of  these 
lands  as  "  the  lands  herein  set  apart  to  the  pub- 
lic school  fund;"  and  declare  that  "the  prin- 
cipal of  all  bonds  and  other  funds,  and  the 
principal  arising  from  the  sale  of  the  lands 
hereinbefore  set  apart  to  said  school  fund, 
shall  be  the  permanent  school  fund."  As  if 
to  place  this  question  beyond  controversy, 
then  follows  the  declaration  that  "no  law 
shall  ever  be  enacted  appropriating  any  part 
of  the  permanent  or  available  school  fund  to 
any  other  purpose  whatever."  Property  thus 
set  apart  as  a  permanent  or  perpetuiU  fund  for 
a  named  use,  with  power  denied  to  the  legis- 
lature ever  to  divert  it  from  that  use,  is  ap- 
propriated as  absolutely  as  the  people  had  pow- 
er to  appropriate.  No  more  apt  words  could 
have  been  used  to  declare  an  appropriation 
than  are  used  in  sections  2,  4,  and  5  of  article 
7,  and  it  ought  not  to  be  assumed  that  the 
people  did  not  understand  the  meaning  of  the 
vernacular,  in  no  manner  teclinical,  used  by 
themselves.  The  question  of  appropriation 
will  be  more  closely  considered  in  other  con- 
nections. 

If  the  constitution  appropriates  to  the  school 
fund  each  of  the  items  which  make  up  the 
aggregate  denominated  in  section  2  the 
"perpetual  school  fund, " 'when  did  that  ap- 
propriation take  e£fect?  To  this  inquiry 
there  can  be  but  one  answer.    The  people  de- 
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dared  that  the  constitution  should  become 
the  law  of  the  land  on  April  18,  1876.  and 
from  the  moment  it  so  l)ecame  its  provisions 
were  binding  on  the  people,  and  upon  every 
department  of  the  government  alike,  and 
must  BO  continnenntil  changed  bjthe  people 
themselves.  The  opinion  of  the  majority  is 
understood  to  hold  that  sections  2,  4,  and  5 
of  article  7  are  not  self-executing.  Section  1 
of  that  article  makes  it  the  duty  of  the  legis- 
lature to  establish  and  make  suitable  provis- 
ion for  the  support  of  an  efficient  system  of 
public  free  Schools,  and  while  this  is  manda- 
tory it  is  not  self-executing.  It  rests  with 
the  legislature  to  determine  what  the  system 
shall  be,  and  to  provide  for  realizing  from 
what  is  termed  the  perpetual  fund  an  availa- 
ble fund,  and  for  the  manner  of  its  use.  As 
to  the  system  and  best  means  for  the  conduct 
and  8U])port  of  the  schools  contemplated  by 
the  constitution,  much  is  left  to  the  discre- 
tion of  the  legislature.  Without  legislation 
on  these  subjects  no  system  could  exist,  the 
constitution  having  established  none;  nor 
oould  an  available  fund  arise  from  the  fund 
termed  "perpetual"  for  thesupport  and  main- 
tenance of  any  system  of  public  free  schools. 
In  so  far  the  constitution  is  not  self-execut- 
ing. It  may  be  further  conceded  that,  in  a 
limited  sense,  so  much  of  section  2  of  article 
7  as  made  alternate  sections  out  of  grants 
made  to  railroads  or  other  corporations,  after 
the  adoption  of  the  constitution,  a  part  of  the 
perpetual  fund  was  dependent  on  the  action 
of  the  legislature.  No  general  law  existed 
when  the  constitution  was  adopted,  giving 
land  to  aid  in  the  construction  of  railroads  or 
other  corporate  enterprises.  Whether  such 
laws  should  be  enacted  depended  upon  the 
will  of  succeeding  legislatures,  the  constitu- 
tion not  commanding  the  passage  of  such 
laws.  In  so  far  the  appropriation  made  by- 
the  constitution  depended  on  a  contingency, 
in  that  it  rested  on  the  will  of  the  legisla- 
ture. If,  after  the  constitution  was  adopted, 
no  lands  had  been  granted  to  railroads  or 
other  corporations,  there  would  have  been  no 
"alternate  sections  of  land  *  *  *  out  of 
grants  •  •  *  that  may  be  hereafter 
made"  to  become  a  part  of  the  perpetual 
school  fund.  In  this  respect  the  constitution 
did  not  absolutely  secure  to  the  perpetual 
school  fund,  by  force  of  its  own  provisions 
alone,  a  single  acre  of  land;  but  it  does  not 
follow  from  this  that  even  as  to  such  lands  it 
is  not  self-executing.  Both  parties  to  this 
appeal  concede  tliat  the  alternates  of  the  sec- 
tions of  land  in  controversy  belong  to  the 
school  fund,  and  so,  simply  because  the  con- 
stitution declares  they  shall  so  belong.  This 
is  not  by  force  of  any  act  of  the  legislature, 
but  solely  by  reason  of  the  self-executing  pro- 
yision  of  the  constitution  which  attaches 
whenever  such  grants  are  made.  This  being 
concededly  true  of  the  only  item  of  the  appro- 
priation which  had  in  it  any  element  of  un- 
certainty, where  is  to  be  found  a  secure  rest- 
ing place  for  the  proposition  that  any  part  of 
section  2  of  article  7  of  the  constitution  is  not 


self-executing,  in  so  far  that  it  binds  every 
item  that  makes  up  the  aggregate  fund  to  it 
with  chains  so  strong  that  neither  one  nor  all 
the  co-ordinate  departments  of  the  govern- 
ment can  rend  them?  AH  other  clauses  of 
that  section  are  absolutely  self-executing  in 
every  sense  having  relation  to  the  fact  of  ap- 
propriation, unless  the  power  of  the  people  to 
appropriate  can  be  successfully  denied.  If 
the  legislature  had  not  established  a  system 
of  public  free  schools,  or  should  now  repeal 
all  laws  in  force  providing  for  their  estab- 
lishment and  mnnagement,  or  for  realizing 
from  the  perpetual  fund  an  available  fund  for 
annual  use,  the  perpetual  or  permanent  fund 
appi'opriated  and  put  beyond  the  reach  of  the 
legislature  for  purposes  of  destruction  or  di- 
version would  continue  to  exist;  and  this 
would  result  solely  from  the  fact  that  every 
one  of  the  clauses  of  the  appropriating  sec- 
tions is  self -executing.  The  act  of  appro- 
priating this  fund  and  placing  it  beyond  the 
power  of  the  legislature  to  divert  or  destroy 
it  is  an  instance  of  the  exercise  of  a  power  by 
the  people  directly,  completely,  and  absolute- 
ly, in  regard  to  a  matter  wtiich  might  have 
been  left  to  the  legislature;  and  the  fact  that 
they  did  this  ought  to  be  deemed  of  itself  the 
strongest  evidence  of  the  intent  of  the  peo- 
ple to  make  the  law  self -executing,  if  the  lan- 
guage in  which  the  intent  to  appropriate  ia 
found  left  the  question  not  free  from  doubt. 
The  language  used,  however,  bears  no  uncer- 
tain meaning,  unless  we  deny  to  the  words 
used  their  ordinary  and  most  obvious  signifi- 
cation. The  instance  before  us  Is  one  in 
which  the  people  exercised  their  own  power, 
in  so  far  as  it  was  deemed  expedient,  to  firm- 
ly and  broadly  lay  the  foundation  and  furnish 
the  means  to  erect,  through  detail  to  be  pro- 
vided by  the  legislature,  a  structure  to  last 
for  ages.  Such  provisions  in  a  constitution 
are  self-executing,  necessarily,  in  so  far  as 
they  determine  and  fix  the  fund  with  which 
public  schools  are  to  be  maintained,  for  they 
deprive  every  department  of  the  government 
of  all  power  to  diminish  or  to  divert  it.  The 
sections  of  the  constitution  having  direct 
bearing  on  the  question  involved  in  this  case 
do  not  merely  indicate  a  policy  or  announce 
a  principle,  nor  are  they  advisory  in  charac- 
ter. They  declare  a  right,  give  its  measure, 
the  subject-matter  to  which  it  attaches,  and 
assert  it  to  be  perpetual,  and  where  this  state 
of  facts  is  found  to  exist  the  law  which 
brings  It  into  being  is  necessarily  self-execut- 
ing. Several  sections  of  the  constitution  not 
bearing  directly  on  the  question  involved  in 
this  case,  but  affecting  the  lands  of  the  state, 
have  been  appealed  to  for  the  purpose  of  giv- 
ing strength  to  the  propositions  that  these 
in  question  do  not  make  an  atisolute  appro- 
priation, and  are  not  self-executing;  and 
these  will  be  briefly  noticed,  for  every  pro- 
vision of  the  constitution  having  even  a  re- 
mote bearing  is  entitled  to  a  candid  consider- 
ation, and  to  be  given  full  weight  in  the 
search  for  truth  and  right.  It  has  been  sug- 
gested that,  if  the  people  had  intended  to 
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make  Uie  sections  of  theconsUtatioa  In  ques- 
tion aelf-executing,  and  through  them  to 
make  an  absolute  appropriation  of  all  the 
lands  specifled  in  section  2,  some  snob  lan- 
guage would  have  been  used  as  is  found  in 
section  €  of  the  same  article.  That  section 
has  application  to^  county  school  binds,  and 
declares  that  lands  theretofore  or  thereafter 
to  be  granted  to  the  several  counties  for  edu- 
cational purposes  "are  of  right  the  property 
of  said  counties,  respectively,  to  which  they 
were  granted,  and  title  thereto  is  vested  in 
said  county."  This  language  was  not  neces- 
sary to  appropriation,  and  could  not,  with 
propriety,  have  been  used  in  relation  to  lands 
whicb  were  to  continue  the  property  of  the 
state  until  sold  to  individuals. 

The  earliest  grants  of  land  for  educational 
purposes  were  made  to  counties,  in  pursuance 
of  the  policy  foreshadowed  by  the  constitution 
of  the  republic.  Act  January  26,  1839,  and 
of  January  16, 1850,  (Fasch.  Dig.  arts.  3464- 
3476.)  The  location  and  survey  of  these 
lands  were  paid  for  by  the  several  counties, 
in  whose  ownership  they  remained,  without 
question,  until  the  adoption  of  the  constitu- 
tion of  1869,  whereby  an  effort  w%9  made  to 
destroy  the  counties'  ownership,  arfd  to  make 
the  proceeds  of  such  lands  a  part  of  the  pub- 
lic school  fund.  Const.  1869,  §  8,  art.  9. 
In  Milam  Co.  v.  Bateman,  54  Tex.  158,  that 
section  of  the  constitution  was  held  inopera- 
tive, because  to  give  it  effect  would  destroy 
vested  rights.  That  decision,  however,  had 
not  been  made  when  the  present  constitution 
was  adopted:  and  the  language  quoted  from 
section  6,  art  7,  was  doubtless  inserted  for 
tbe  purpose  of  restoring  to  the  several  coun- 
ties the  lands  which  it  was  thought  were 
taken  from  them  by  the  former  constitution, 
or  for  the  purpose  of  removing  any  doubt 
cast  upon  the  titles  of  the  counties  by  that 
instrument.  This  was  its  purpose;  anJ  that 
language  used  to  manifest  that  intent  is  not 
found  in  the  section  in  question,  where  it 
was  not  needed,  and  would  have  l)een  inap- 
propriate, cannot  diminish  the  force  of  the 
words  found.  The  language  of  section  15. 
art.  7f  which  makes,  as  all  concede,  an  abso- 
lute appropriation  of  land  for  the  university. 
Is  not  more  imperative,  and  does  not  more 
clearly  evidence  an  intent  that  it  shall  be 
sdf-executing,  than  do  sections  2.  4,  and  5 
of  the  same  article,  in  so  far  as  they  make  or 
recognize  an  appropriation.  In  the  one  case, 
as  in  the  otber,  the  lands  are  declared  to  lie 
"set  apart."  In  respect  to  tbe  university 
lands,  however,  it  was  declared  that  these 
should  in  part  consist  of  lands  "to  be  desig- 
nated and  surveyed  as  may  be  provided  by 
law."  The  appropriation  was  absolute,  with- 
out the  words  quoted, — for  no  one  would  se- 
riously contend  tliat  the  constitution  did  not 
secure  to  the  university  the  number  of  acres 
named,  and  thus  withdrew  from  tbe  legisla- 
ture tbe  power  to  defeat  its  right  to  them,  or 
to  grant  to  others  so  much  of  the  public 
lands  as  would  defeat  the  university's  right. 
Tbe  appropriation  for  the  university,  even 


with  an  express  declaration  that  the  land  ap- 
propriated should  be  designated,  was  less 
certain  than  was  the  appropriation  of  "one- 
half  of  the  public  domain  of  the  state;"  and 
the  language  found  in  section  15,  art.  7,  can- 
not,  with  propriety,  be  invoked  to  sustain  the 
proposition  that  the  appropriation  for  the 
univoraity  was  absolute,  but  that  for  public 
schools,  embraced  within  the  words  "one-half 
of  the  public  domain,"  was  not  intended  to 
be  so,  nor  to  support  the  proposition  that  the 
one  provision  was  self-executing,  and  the 
other  not.  This  is  especially  true  in  view  of 
the  f&ct  that  tbe  constitution  commanded  the 
legislature  to  "pass  such  laws  as  may  be 
necessary  to  carry  into  effect  the  provisions 
of  this  constitution."  Article  8,  §  42.  In 
the  one  case,  as  in  the  other,  segregation  was 
necessary  to  designate  the  particular  lands 
appropriated,  before  they  could  be  sold,  but 
the  appropriation  in  neither  case  depended  on 
that.  Section  57,  art.  16,  of  the  constitution 
provided  that  "three  millions  acres  of  the 
public  domain  are  hereby  appropriated  and 
set  apart  for  the  purpose  of  erecting  a  new 
state  capitol  and  otlier  necessary  public 
buildings  at  the  seat  of  government;  said 
lands  to  be  sold  under  the  direction  of  the 
legislature;  and  the  legislature  shall  pass 
suitable  laws  to  carry  this  section  into  effect. " 
This  language  is  no  more  emphatic  than  that 
found  in  tbe  sections  bearing  on  the  question 
t>efore  us.  Each,  in  terms,  proposes  to  set 
apart  lands  for  a  particular  purpose,  and  re- 
quires legislation  to  carry  out  the  purposes 
for  which  appropriations  were  made.  They 
all  relate  to  lands  set  apart  for  named  pur- 
poses, which,  it  was  known,  must  l>e  sold  to 
realize  means  for  carrying  out  the  purposes 
contemplated.  With  a  view  to  sales,  it  was 
necessary  that  tbe  appropriated  lands  should 
be  segregated;  but  this  was  not  necessary  to 
the  appropriation,  unless  it  be  true  that  the 
people  bad  not  power  to  appropriate  an  un- 
divided part  of  the  public  domain.  To  that 
point  roust  those  go  who  deny  that  the  sec- 
tions of  the  constitution  in  question  are  not 
self-executing,  and  do  not  absolutely  appro- 
priate a  part  of  the  public  domain. 

That  the  people,  through  section  2,  art.  7, 
of  the  constitution,  made  some  appropriation 
absolutely  to  the  public  free-school  fund, 
neither  party  denies;  and  the  vital  question 
in  the  case  is,  what  did  the  people  thus  ap- 
propriate? That  section  enumerates,  in  a 
general  way,  the  several  items  which  mak» 
up  what  is  therein  termed  the  "perpetual 
school  f  unJ . "  Section  5  of  same  ai-ticle  terms 
the  interest-bearing  securities  on  band,  and 
to  be  acquired  with  the  proceeds  of  the  sales 
of  lands  appropriated  by  section  2,  tlie  "per- 
manent school  fund."  The  words  "perpet- 
ual" and  "permanent"  have  practically  the 
same  signification,  and  the  basis  for  the  en- 
tire fund  is  found  in  section  2,  for  none  other 
makes  appropriation  to  that  fund.  The  word 
"fund,"  as  here  used,  means  the  entire  prop- 
erty from  which  money  is  to  he  derived  for 
the  maintenance  of  public  free  schools, — the 
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foundation  on  which  rests  the  support  of  the 
system  of  schools  which  it  is  made  the  duty 
of  the  legislature  to  establish  and  maintain. 
Each  clause  of  section  2  makes  an  appropria- 
tion complete  within  itself,  when  considered 
with  its  necessary  connections, — the  one  not 
dependent  upon  the  other,  and  together  con- 
stituting an  aggregate  which  the  people  have 
declared  shall  constitute  a  perpetual,  perma- 
nent fund.  Looked  to  as  an  entirety,  the 
section  seems  to  be  too  clear  to  justify  con- 
struction. It  separated  into  its  parts,  the 
same  conclusion  must  be  reached,  unless  we 
deny  to  words  their  most  obvious  and  usual 
meaning.  The  firet  clause  of  the  section, 
with  its  necessary  connection,  will  read  as 
follows:  "All  funds,  lands,  and  otlier  prop- 
erty heretofore  set  apart  and  appropriated  for 
the  support  of  public  scliools  shall  constitute 
[part  of]  a  perpetual  school  fund."  Look- 
ing to  laws  in  force  when  the  constitution 
was  adopted,  we  readily  perceive  what  funds 
passed  by  this  clause  of  the  section,  the  pur- 
pose of  which  was  to  preserve  existing  ap.- 
proprlations.  Neither  party  denies  that  the 
fund  covered  by  this  clause  was  absolutely 
appropriated;  nor  is  it  claimed  that  legisla- 
tion was  necessary  to  give  effect  to  it.  The 
second  clause  of  the  section,  with  its  neces- 
sary connections,  will  read:  "All  the  alter- 
nate sections  of  land  reserved  by  the  state 
out  of  grants  heretofore  made,  or  that  may 
be  hereafter  made,  to  rHilroads  or  other  cor- 
porations, of  any  nature  whatsoever,  shall 
constitute  [part  of] a  perpetual  school  fund." 
It  is  not  denied  that  this  clause  made  an  ab- 
solute appropriation  of  the  lands  embraced 
in  it;  nor  can  there  be  ground  for  claim  that 
legislation  was  necessary  to  the  appropria- 
tion, even  though  the  extent  of  the  appropria- 
tion made  by  the  last  division  of  the  clause  was 
dependent  on  legislation,  and  the  acts  of  cor- 
porations thereunder,  to  some  extent.  The 
application  of  the  first  division  of  the  clanse 
is  clear,  and  thereby  it  was  intended  to  pre- 
serve and  continue  appropriations  made  by 
section  3,  art.  10,  of  the  constitution  of 
1866.  continued  by  section  6,  art.  9,  of  the 
constitution  of  1869,  as  well  as  to  preserve 
appropriations  made  by  the  act  of  March  18, 
1873.  The  second  division  of  this  clause 
has  application  to  alternate  sections  to  be  lo- 
cated, after  the  constitution  took  effect,  by 
railway  companies  or  other  corporations,  on 
certificates  issued  before  or  after  that  date; 
and  if  dissevered  from  its  immediate  associate, 
with  its  necessary  connections,  will  read: 
"All  the  alternate  sections  of  land  reserved 
by  the  state  out  of  grants  •  •  *  that 
may  hereafter  be  made  to  railroads  or  other 
corporations,  of  any  nature  whatever.  *  *  * 
shall  constitute  [part  of]  a  perpetual  school 
fund."  The  third  clause  of  the  section, 
with  its  necessary  connections,  will  read: 
"One-half  of  the  public  domain  of  the  state 
*  *  *  shall  constitute  [part  of]  a  perpet- 
ual school  fund." 

My  brother  who  wrote  the  opinion  of  the 
majority,  iu  construing  the  fourth  clause  of 


the  seotion.  asserts  a  proposition  calculated 
to  cast  doubt  on  the  unity  of  purpose  of  every 
clause  contained  in  it.  which,  in  this  connec- 
tion, it  is  proper  to  notice.  That  clause  pro- 
vides that  "all  sums  of  money  that  may  come 
to  the  state  from  the  sale  of  anyjx>rtion  of 
the  same  sliall  constitute  [part  of]  a  perpetual 
school  fund."  It  is  suggested  that  this  ap- 
propriated all  proceeds  of  sales  of  public  do- 
main to  the  school  fund,  and  that  it  did  not 
merely  appropriate  the  proceeds  of  land  ap- 
propriated to  that  fund.  This  clause,  mani- 
festly, has  reference  only  to  lands  or  other 
prop4^rty  which  had  been  appropriated  by  pre- 
ceding clauses  of  the  same  section,  and  the  pur- 
pose of  its  insertion  evidently  was  to  leave  no 
doubt  that  money  to  be  realized  from  the  sale 
of  appropriated  property  should  be  considered 
as  fully  appropriated  to  the  perpetual  school 
fund  as  was  the  property  from  which  it  was  to 
be  derived.  The  word  "same,"  used  in  the 
clause,  doubtless  refers  only  to  property  by 
that  section  appropriated  to  the  perpetual 
school  fund.  This  is  its  obvious  construction, 
without  reference  to  any  other  section  of  the 
constitution ;  but,  if  there  oouhl  be  doubt  as 
to  this,  it  is  removed  by  a  consideration  of 
the  fifth  Section  of  the  same  article,  which, 
with  the  fourth,  may  not  have  been  given, 
in  the  disposition  of  this  case,  that  weight 
that  should  have  been  in  construing  the  sec- 
ond section. 

The  fifth  section  declares  that  "the  princi- 
pal of  all  bonds  and  other  funds,  and  the  prin- 
cipal arising  from  the  sale  of  the  lands  here- 
inbefore set  apart  for  said  scliool  fund,  shall 
be  the  permanent  school  fund;  and  all  the 
interest  derivable  therefrom,  and  the  taxes 
herein  authorized  and  levied,  shall  be  the 
available  fund,  which  shall  be  applied  an- 
nually to  the  support  of  the  public  free 
schools."  Tiiere  are  but  two  classes  of  school 
funds  recognized  by  the  constitution,  and  it 
declares  of  what  theee  shall  consist.  One  is 
the  available  fund,  and  the  sources  from 
which  it  is  to  be  derived  are  declared  by  the 
constitution.  The  principal  of  moneys  de- 
rived from  the  sale  of  jands  is  not  one  of 
these  sources.  The  other  is  the  fund  termed 
"perpetual"  and  "permanent;"  and,  in  so 
far  as  it  consists  of  proceeds  of  sale  of  lands, 
is  restricted  to  the  "principal  arising  from 
the  sales  of  lands  hereinbefore  set  apart  for 
said  school  fund."  The  lands  referred  to 
as  lands  hereinbefore  set  apart  are  the  lands 
appropriated  by  section  2;  for  no  other  partlo 
the  constitution  undertakes  to  appropriate 
lands  to  the  perpetual  public  free-school  fund. 
Whether  the  legislature  might  make  other 
appropriations  it  is  not  now  necessary  to  con- 
sider, there  being  no  prohittition  of  such  leg- 
islation; for  the  question  now  is,  what  did 
the  constitution  appropriate? 

Appropriations  made  by  the  first,  second, 
and  ttiird  clauses  of  section  2  are  clearly  ou- 
mulative,  whether  the  construction  of  tbeone 
or  the  other  party  be  placed  upon  them.  Ap- 
propriation made  by  one  clause  is  in  no  man- 
ner made  dependent  on  another;  and,  at  the 
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time  the  constitution  'vras  adopted,  the  first 
and  third  clauaeB>  and  the  first  divisions  of  the 
second  danse  had  application  to  things  oertain, 
tlien  existing,  and  easily  identified.  As  to 
tliem,  the  appropriation  was  as  absolute  aa 
words  most  apt  eonld  make  it;  and  the  fact 
that  no  specifio  half  of  the  public  domain  was 
appropriated  ought  not  to  defeat  the  intent  of 
the  people,  so  clearly  expressed.  They  Isnew 
that  there  bad  beennodi  vision  of  lands  subject 
to  the  third  clause  into  two  parts  when  the 
constitution  was  adopted,  and,  with  reference 
to  the  state  of  fact  then  existing,  made  tlie  ap- 
propriatioD.  which  then  necessarily  vested  an 
unittvided  interest.  It  must  be  eonoeded  that 
this  was  done  with  expectation  that  the  ieg- 
isiatare  would  in  some  proper  method  segre- 
gate that  part  of  the  public  domain  appropri- 
ated  to  the  school  fund  from  that  which 
should  remain  subject  to  appropriation  by 
outatanding  cwtiflcatea,  other  valid  daims 
thereafter  to  arise,  or  to  such  disposition  as 
tlM  legislatate  might  lawfully  make  of  it. 
The  power  of  the  people  to  make  such  an  ap- 
propriation cannot  bedeaied.  The  language- 
used  by  them  in  doing  this  In  a  contract  be. 
tween  individuals  would  receive  butonecon- 
stmetion.  A  dirtinguished  author  truly  8ald 
that  "every  word  employed  in  the  conatita< 
tion  is  to  Im  expounded  in  its  plain,  obvious, 
and  common  aense,  unless  the  context  fur- 
nishes some  ground  to  control,  qualify,  or 
enlarge  U. ,  Constttntlons  are  not  designed 
for  metapbysleal  or  logical  subtleties,  for 
niceties  of  expression,  for  critical  propriety, 
for  elaborate  shades  of  meaning,  or  for  the 
exercise  of  philosophical  or  judicial  research. 
They  are  instruments  of  a  practical  nature, 
founded  on  the  common  business  of  human 
life,  adapted  to  common  wants,  desigrned  for 
common  use,  and  fitted  for  common  under* 
standings.  The  people  make  them ;  the  peo. 
pie  adopt  them;  ttie  people  must  be  supposed 
to  read  them  with  the  help  of  common  sense, 
and  cannot  be  presumed  to  admit  in  them  any 
recondite  meaning,  or  any  extraordinary 
gioss."  Story,  Const.  §  451.  Apply  these 
rules  to  the  declaration  ^that  one-half  of  the 
public  domain  of  the  state  shall  constitute 
[part  of]  a  perpetual  school  fund,"  and  what 
Intent  or  meaning  ciin  be  drawn  from  them 
other  than  that  the  people  Intended  absolutely 
to  appropriate  one-half  of  the  unappropriated 
public  domain  to  the  school  fund?  Where 
can  be  found  in  the  context  anything  to  re- 
quire or  justify  a  different  meaning  to  be 
attributed  to  them  than  that  which  the  words 
in  their  ordinary  use  convey?  The  immedi- 
ate context  and  the  entire  constitution  may 
be  searched  in  vain  for  anything  to  justify 
varying  their  import.  If  we  are  to  indulge 
in  speculation  and  conjecture  to  Hnd  reasons 
why  the  people  did  not  intend  what  their 
words  import,  then  constitutions  will  cease 
to  be  safeguards  to  rights  of  persons  or  prop- 
erty. As  t>efore  said,  the  constitution  took 
effect  in  all  its  parte  the  very  moment  the 
people  declared  it  should,  and  the  appropria- 
tion of  the  then  one-half  of  the  otherwise  un- 
T.13s.w.no.ll— 40 


appropriated  public  domain  beeame  as  sImo- 
lute  as  It  ever  could.  Any  other  proposition 
mast  be  based  on  the  theory  that  the  people 
bad  not  the  power  to  appropriate  one-half  of 
an  undivided  wiiole,  or  tbatthe  failure  of  the 
legislature  to  make  the  segregation  wonld  de- 
feat the  dearly  expressed  will  of  the  people. 
What  the  legislature  could  not  do  by  the  af- 
firmative act  conld  not  be  aooomplisbed  by  its 
mere  failure  to  act  at  all. 

It  is  contended  by  appellant  that  the  words 
"one-half  of  the  public  domain  of  the  state," 
used  in  the  third  dause,  ,were  intended  only 
to  embrace  lands  remaining,  if  any,  after 
railroads  and  other  oorporations  had  received 
in  alternate  surveys  what  lands  they  might 
take;  "that  the  expression,  '  public  domain 
of  the  state,'  was  not  meant  to  em  brace  lands 
thereafter  taken  up  under  the  law  granting 
lands  to  railroads;"  and  the  further  proposi- 
tion is  made  that  "it  was  only  through  the 
operation  of  the  law  eonoerning  grants  to 
railroads,  and  its  practical  application  to  the 
public  domain,  that  the  sohool  fund  oouM  re- 
ceive any  land  under  it.  If  the  railroad  got 
no  land,  the  school  fund  could  get  none. "  It 
is  certainly  tnie  that  it  was  not  intended 
that  the  appropriation  made  by  the  third 
clause  of  section  2  shonld  embrace  lands  to 
be  thereafter  taken  up  under  laws  granting 
lands  to  railroads  and  other  oorporations  in 
alternate  surveys;  but  it  does  not  follow  from 
this  that  snch  corporations  oouM  thus  appro- 
priate any  lands  appropriated  by  that  danse 
to  the  school  fund.  The  proposition  that  it 
WHS  only  some  remainder  which  might  be 
found  to  exist  at  some  future  time,  after  rail- 
roads and  other  corporaUons  had  acquired, 
though  alternate  surveys,  all  the  lands  they 
desired  or  wen  permitted  by  the  legislature 
to  take,  to  which  that  clause  of  the  oonstitn- 
tion  could  have  application,  finds  recognition 
in  the  opinion  of  the  majority,  as  don  the 
further  proposition  that  it  was  intended  par- 
tition should  be  made  only  through  tlie  grant 
of  lands  to  corporations  through  alternate 
surveys.  The  fallacy  of  both  these  proposi- 
tions is  evident  from  several  considerations. 
The  proposition  that  the  appropriation  only 
applies  to  an  uncertain  remainder,  to  be  ascer- 
tained at  some  future  time,  after  corpora- 
tions had  acquired  all  the  lands  they  desired 
or  that  the  legislature  would  permit  them  to 
take,  assumes  that  the  constitution  does  not 
deal  with  the  public  domain  at  the.  moment 
it  became  the  law  of  the  land,  when  there  is 
nothing  in  the  language  of  that  instrument 
to  justify  such  an  assumption.  It  must  be 
admitted  that  the  people  intended  to  place 
something  denominated  "one-half  of  the  pub- 
lic domain"  in  the  school  fund,  and  to  de- 
prive the  legislature  of  the  power  to  appro- 
priate this  something  to  any  other  use.  If  by 
the  words  is  not  meant  one  of  two  equal 
parts  of  the  whole  public  domain  not  other- 
wise appropriated  by  the  constitution,  it 
mnst  mean  something  termed  the  "residue" 
or  "remainder,"  which  simply  means  that 
loft   after   a   part    is    taken    away.    The 
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remainder  of  one-half.  In  the  natnre  of 
things,  cannot  be  equal  to  it.  The  word  in- 
volves the  idea  of  diminution,  which  cannot 
exist  anlesB  some  larger  standard  is  once 
fixed,  nor  can  diminution  be  made  without 
a  power  to  make  it.  The  words  of  the  con- 
stitution leave  no  doubt  of  the  intent  of  the 
people  to  fix  the  measure  of  the  appropria- 
tion made  by  the  third  clause  at  one-half  of 
the  public  domain;  and  we  must  concede 
that  they  did  so  fix  it  with  reference  to  the 
area  of  public  domain  existing  unappropri- 
ated until  this  was  done  by  the  constitution, 
or  that  they  left  its  area  to  l>e  determined  by 
the  legislature  at  some  future  time,  after  a 
part  of  it  bad  been  appropriated  by  that 
body,  or  vith  its  consent,  to  some  use  to 
which  the  people  did  not  appropriate  it 
through  the  constitution.  If  the  first  proposi- 
tion be  granted,  all  controversy  must  cease; 
for  the  constitution  declares  that  the  legisla- 
ture shall  not  appropriate  to  otiier  use  that 
which  the  people,  through  it,  appropriated  to 
the  school  fund.  If  the  last  proposition  be 
correct,  then  we  are  forced  to  the  conclusion 
that  the  people  made  no  appropriation  at  all 
when  they  declared  that  one-half  of  the  pub- 
lic domain  should  constitute  a  part  of  the 
B<.hool  fund.  Bat  this  conclusion  is  not  con- 
tended for,  and  it  ia  admitted  that  the  people 
did  thus  appropriate  something  that  the 
legislature  could  not  talte  away. 

This  brings  us  to  the  question  whether 
power  was  left  In  the  legislature  to  determine 
what  this  remainder — this  something,  called 
iiv  the  constitution  "one-half  of  the  public 
domain" — should  be;  for,  if  it  be  conceded 
that  the  legislature  had  such  power,  then  it 
is  too  clear  that  it  was  clothed  with  power  to 
declare  that  no  part  of  the  public  domain 
should  pass  to  the  school  fund  by  the  third 
clHUse  of  the  section,  under  the  words  "one- 
half  of  the  public  domain."  It  must  be  re- 
membered that  no  part  of  the  constitution 
required  the  legislature  to  permit  corpora- 
tions or  individuals  to  acquire  lands  through 
the  alternate  system,  except  as  this  may  have 
been  done  by  tjie  recognition  of  such  claims 
then  existing.  In  fact,  it  was  left  wholly  to 
the  discretion  of  the  legislature  whether  any 
lands  should  be  granted  to  corporations,  ex- 
cept under  claims  existing  when  the  consti- 
tution was  adopted  and  recognized  by  it;  and 
it  is  evident  that,  with  reluctance,  the  people 
left  this  power  in  the  hands  of  the  legisla- 
ture, to  be  exercised,  in  some  cases,  only 
under  prescribed  restrictions.  From  this  it 
necessarily  follows  that  the  legislature  had 
power  to  refuse  to  grant  lands  in  alternate 
sections;  whereby,  in  so  far,  one-half  of  the 
public  domain  would  inure  to  the  school 
fund,  as  it  is  claimed  was  intended  under  the 
second  branch  of  the  second  clause.  In  so 
far,  then,  the  legislature  had  ()0wer  to  refuse 
to  secure  to  the  school  fund,  through  alter- 
nate surveys  under  grants  to  corporations, 
any  lands  whatever,  and  could  thus  defeat, 
not  only  the  method  of  partition  claimed  to 
have  been  intended,  but  also  the  acquisition 


of  one-half  of  the  public  domain  through 
such  survey.  If  the  legislature  pursued  that 
coarse, — and,  in  considering  its  power,  it  is 
not  necessary  to  inquire  what  it  did,  but 
what  it  bad  power  to  do, — it  may  be  said 
that  the  state  would  still  own  the  land,  and 
therefore  one-half  of  the  public  domain  could 
be  set  apart  to  the  school  fund  without  refer- 
ence to  alternate  surveys.  That  is  all  true; 
but  it  must  again  be  remembered  that  the 
constitution  entitles  actual  settlers  to  land, 
and  leaves  it  in  the  power  of  the  legislature 
to  make  other  uses  of  public  domain  without 
limit,  subject,  only,  to  the  specific  appropria- 
tions made  or  rights  recognized  in  the  con- 
stitution. It  must  further  be  remembered 
that  no  period  is  fixed  when  grants  to  settlers 
shall  cease,  but,  on  the  contrary,  the  rights 
of  such  persons  are  recognized  to  exist  so 
long  as  unnppropriated  land  exists;  and  the 
constitution  imposes  no  limit  or  point  of  time 
within  which  the  legislature  may  make  ap- 
propriation of  land  to  any  purpose  not  for- 
bidden, nor  does  it  limit  the  extent  of  such 
appropriations,  except  as  this  is  done  through 
appropriations  made  by  the  people  them- 
selves. 

Thus  it  will  be  seen,  if  the  contention  of 
appellant,  that  the  constitution  does  not  ap- 
propriate one-half  of  the  public  domain  as  it 
was  at  the  time  the  constitution  was  adopted, 
is  correct,  that  there  is  nothing  to  withdraw 
from  the  legislature  the  power  to  hold  open 
to  actual  settlers,  or  other  use,  every  foot  of 
public  land,  for  all  time  to  come,  which  is 
not  taken  up  by  lawful  claim,  and  the  school 
fund  thus  be  denied  any  part  of  the  public 
domain  under  the  third  clause  of  the  section 
in  question,  unless,  perchance,  some  lands 
might  be  received  through  the  second  branch 
of  Uie  second  clause,  and  thus  become  charge- 
able to  the  one-half  of  the  public  domain,  as 
is  contended  would  be  the  case.  The  exist- 
ence of  such  a  power  in  the  legislature,  with 
any  vested  right  of  the  school  fund  to  any- 
thing under  the  grant  of  one-half  of  the  pub* 
lie  domain,  whatever  the  extent  of  that  may 
be,  is  impossible;  for  it  would  be  a  power  to 
destroy  the  grant,  which  is  expressly  denied 
to  the  legislature,  or,  what  is  the  same  thing, 
to  deny  that  the  time  had  come  when  the 
residue  to  be  held  beyond  legislative  control 
was  ascertained,  or  should  be.  The  proposi- 
tion that  the  words  "one-half  of  the  public 
domain"  are  not  to  be  given  their  ordinary 
meaning  does  violence  to  every  recognized 
canon  of  construction  applicable;  for  there  is 
no  word  in  the  entire  section  which  shows 
the  slightest  intention  to  limit  the  meaning 
of  these  words  to  less  than  one  of  two  equal 
parts  of  the  whole  unappropriated  otherwise 
than  by  the  constitution.  To  make  these 
words  mean  some  residue  of  the  public  do- 
main existing  at  some  time  after  the  adoption 
of  the  constitution,  when  part  bad  been 
granted  away,  is  to  make  them  mean  some- 
thing not  expressed  by  any  word  used  in  the 
appropriating  section.  The  rule  applicable 
here  is  that  "effect  is  to  be  given.  If  possible. 
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to  the  whole  instrument,  and  to  everj  section 
and  clause.  If  different  portions  seem  to 
conflict,  the  courts  must  harmonize  them,  if 
practicable,  and  must  lean  in  favor  of  a  con- 
struction which  will  render  every  word  oper- 
ative, rather  than  one  which  may  make  some 
words  idle  and  nugatory."  Cooley,  Const. 
Lim.  70. 

That  there  is  even  a  seeming  conflict  be- 
tween any  of  the  clauses  of  the  constitution 
on  whicli  the  decision  of  this  case  must  rest 
cannot  be  successfully  asserted;  nor  is  It  un- 
derstood to  be.  But  the  proposition,  in  ef- 
fect. Is  made  that  the  second  branch  of  the 
second  clause  of  the  section  in  question  does 
not  appropriate  any  land  not  embraced  in  the 
third  clause;  that  the  two  togetlier  only  ap- 
propriate one-half  of  the  public  domain  not 
otherwise  appropriated  by  t)ie  constitution. 
If  this  was  the  intention,  wliy  the  declaration 
that  "all  the  alternate  sections  of  land  re- 
served to  the  state  out  of  grants  *  *  * 
that  may  hereafter  be  made  •  •  •  shall 
constitute  [part  of]  a  perpetual  school  fund," 
when  the  declaration  that  "one-half  of  the 
public  domain  of  the  state  *  *  *  shall 
constitute  [part  of]  a  perpetual  school  fund" 
would  accomplish  all  that  was  intended  by 
both?  Ko  good  reason  can  be  given  for  the 
insertion  of  the  two,  other  than  that  the  peo- 
ple intended  to  appropriate  all  the  lands  that 
would  be  embraced  in  both, — that  tlie  appro- 
priation sliould  be  cumulative;  and  in  the 
absence  of  an  insufficient  public  domain  to 
satisfy  both,  and  all  other  appropriations, 
there  is  no  reason  for  placing  on  the  words 
used  by  the  people  a  meaning  which  neither 
their  ordinary  import  nor  the  context  justi- 
fies. If  it  had  been  intended  that,  through 
alternate  grants  thereafter  to  be  made  to  cor- 
porations, one-half  of  the  public  domain 
should  be  secured  to  the  school  fund,  it  Is  in- 
comprehensible why  the  people  did  not  at 
least  provide  that  such  grants  should  be 
made,  instead  of  simply  not  denying  the  pow- 
er to  grant  lands  to  corporations.  One-half 
of  the  public  domain,  however,  could  not 
have  been  segregated  for  tlie  school  fund, 
through  alternate  grants  to  corporations,  un- 
less there  had  been  no  other  recognized  claims 
for  land;  for  under  such  grants  the  school 
fund  would  receive  no  more  land  than  tlie 
corporations,  which  demonstrates  the  fact 
that  it  was  nut  intended,  through  such  grants, 
to  secure  to  the  school  fund  lands  other  than 
those  it  was  entitled  to  receive  under  the 
claim  appropriating  alternate  surveys  to  be 
made,  and  tends  strongly,  further,  to  estab- 
lish that  the  appropriations  were  intended  to 
be  cumulative. 

The  proposition  that  it  was  intended  to  ap- 
propriate a  part  of  the  public  domain  to  the 
school  fund,  only  in  event  lands  were  subse- 
quently granted  to  corporations  in  alternate 
surveys,  does  not  require  consideration.  The 
constitution  revived  land  certificates  barred 
by  the  former  constitution,  and  provides  that 
"all  nnsatisfled  genuine  land  certificates  now 
in  existence  shall  be  surveyed  and  returned 


to  the  general  land-office  within  Ave  years 
after  the  adoption  of  this  constitution,  or  be 
forever  barred;  and  all  genuine  land  certifi- 
cates hereafter  issued  by  the  state  shall  be 
surveyed  and  returned  to  the  general  land- 
office  within  five  years  after  issuance,  or  be 
forever  barred:  provided,  that  all  gen  nine  land 
certificates  heretofore  or  hereafter  issued  sh^ll 
be  located,  surveyed,  or  patented  only  upon 
vacant  and  unappropriated  public  domain, 
and  not  upon  any  land  titled  or  equitably 
owned,"  etc.  Const,  art.  14,  §  2.  Section 
6  of  same  article  provides  for  homestead 
donations  both  to  families  and  single  men. 
An  argument  is  based  on  these  provisions  of 
the  constitution  against  the  proposition  that 
by  the  terms  of  the  constitution  one-half  of 
the  public  domain  not  otherwise  appropri- 
ated by  it  was  appropriated  to  the  school 
fund,  in  addition  to  alternate  sections  there- 
after to  be  granted.  The  argument  is  that, 
if  such  a  proposition  was  made,  until  the 
school  lands  were  segregated  it  was  unlawful 
for  the  holder  of  a  valid  land  claim,  or  an 
actual  settler,  to  locate  lands,  because  his  act 
would  be  in  violation  of  so  much  of  the  con- 
stitution as  forbids  the  location  of  appropri- 
ated lands;  and  that,  while  he  was  thus  pre- 
vented from  exercising  his  right,  time  would 
destroy  it  altogetlier,  without  his  fault.  It 
is  said  that  the  people  never  intended  that 
such  a  state  of  affairs  sliould  exist,  and  that 
therefore  they  did  not  intend  to  appropriate 
absolutely  one-half  of  the  public  domain  to 
the  school  fund  by  the  clause  in  question. 
It  must  be  conceded  that  the  people  never 
contemplated  that  there  should  be  any  unrea- 
sonable delay  in  the  segregation  of  the  school 
lands,  nor  that  persons  or  corporations  hav- 
ing valid  claims  for  land  should  for  an  un- 
reasonable time  be  delayed  In  realizing  on 
them,  or  have  them  destroyed  by  lapse  of 
time,  without  their  fault.  The  legislature, 
however,  had  ample  power,  which  it  was 
commanded  to  exercise,  to  prevent  the  occur- 
rence of  any  such  state  of  affairs;  and  when 
we  come  to  inquire  as  to  the  intent  of  the 
people,  as  expressed  in  language  found  in  a 
constitution,  we  ought  not  to  look  for  that 
from  the  stand-point  of  after-events  which 
the  people  had  no  reason  to  expect  would 
occur. 

It  does  not  necessarily  follow,  because  the 
constitution  requires  land  certificates  to  be 
located  only  on  unappropriated  lands,  that 
locations  made  on  lands  in  which  the  school 
fund  has  an  undivided  interest  would  be 
void,  except,  as  to  that  interest;  but  if,  for 
the  purposes  of  this  case,  it  be  cpnceded  that 
all  locations  made  on  lands  so  situated  are 
absolutely  void,  it  is  not  seen  that  this  would 
better  the  position  of  appellant  in  the  matter 
of  construction.  The  power  of  the  people  to 
appropriate  one-half  of  the  public  domain  to 
the  school  fund,  and  to  withhold  the  balance 
from  location  until  that  should  be  segre- 
gated, cannot  be  questioned.  Certificates  re- 
vived by  the  constitution,  or  Issued  after  its 
adoption,  certainly  took  their  existence  and 
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their  owners'  rigbts  in  sobordinatioD  to  all 
the  provisions  of  that  instrument.  Those 
holdhig  valid  claims  when  the  constitution 
was  adopted,  even  if  tliey  had  vested  rights 
which  the  people  could  not  destroy,  would  have 
had  no  ground  for  complaint  because  of  the 
impropriations  made  by  the  constitution;  for 
tbere  was  more  land  than  was  necessary 
to'satisfy  all  such  claims,  as  well  as  all  the 
appropriation.  If  such  delay  in  segregation 
continued  that  certificates  would  he  barred, 
under  the  terms  of  the  constitution,  before 
they  could  be  located  and  returned  to  the 
general  land-office,  this  would  not  annul  the 
constitution.  S^regation  would  not  have 
been  ditBcult,  though  it  might  have  involved 
some  expense.  If  the  legislature  had  segre- 
gated the  school  binds  in  solid  bodies,  it  is 
not  seen  that  tliere  could  have  been  any  con- 
stitutional objection  to  that  course;  for  the 
remaining  lands,  left  subject  to  the  claims  of 
all  having  valid  claims  for  land,  could  not  be 
deemed  a  "reservation  of  any  part  of  the  pub- 
lic domain  for  the  purpose  of  satisfying" 
grants  to  railway  companies,  which  the  con- 
stitution forbade.  Const,  art.  14,  S  8.  The 
legislature  might  have  required  ul  certifi- 
cates or  claims  for  land,  entitled,  under  the 
general  law,  to  be  located  as  beadrigbts  were, 
to  be  located  with  alternate  surveys  for  the 
school  fund,  as  it  will  be  hereafter  seen  was 
done  in  reference  to  homestead  donations,  in 
one  instance,  by  the  first  legislature  that  met 
after  the  adoption  of  the  constitution.  Thus 
in  so  far  would  the  school  fund  have  received 
one-balf  of  the  public  domain.  When  cer- 
tificates, required  to  be  surveyed  with  alter- 
nate sections,  were  surveyed,  the  legislature 
might  have  required  four  sections  to  be  sur- 
veyed under  each  certificate,  instead  of  two, 
one  of  them  to  twlong  to  the  corporation  or 
person  owning  the  certificate,  and  three  to 
the  school  fund.  This  would  have  secured  to 
the  school  fund,  in  so  far,  all  the  state  claims 
under  both  claims  of  the  section  in  question, 
and  segregation  could  have  gone  on  without 
interruption  or  hurtful  delay.  If  necessary, 
the  Increased  expense  of  this  surveying  could 
have  been  provided  for  by  the  stato.  When 
the  legislature  had  ample  power  to  have  thus 
or  otherwise  made  the  segregation,  and  when 
the  people  must  be  supposed  to  have  intend- 
ed this  to  be  done,  and  even  went  further, 
and  declared  tliat  "the  legislature  shall  pass 
such  laws  as  may  be  necessary  to  carry  into 
effect  the  provisions  of  this  constitution," 
what  is  the  argument  last  noted  worth  on  the 
matter  of  construction?  That  the  legisla- 
ture may  not  have  done  all  thdt  ought  to 
have  been  done,  and  what  the  people  ex- 
pected and  commanded  to  be  done,  can  have 
no  bearing  on  the  question  of  their  intent  to 
make,  or  not  to  make,  the  appropriations 
claimed  by  the  state  to  have  been  made.  To 
ascei-tain  the  intention  of  the  people,  we 
must  look  to  the  language  used  by  them  to 
make  their  intent  known,  must  look  to  the 
subject-matter  to  which  the  intention  relates, 
and  may  look  to  all  contemporaneous  facta; 


bat  the  future  action  of  the  people's  repre- 
sentatives, or  their  failure  to  act,  is  entitled 
to  but  little  weight  on  the  question  of  the  peo* 
pie's  intention. 

If  it  be  conceded  that  appropriations  to  the 
school  fund  were  made  as  daimed  by  the 
stato,  and  if  it  be  further  conceded  that,  for 
want  of  segregation  of  the  school  lands,  no 
land  in  the  state,  since  the  adoption  of  the 
constitution,  has  been  in  such  condition  that 
valid  locations  and  surveys  could  be  made 
by  persons  or  corporations  holding  valid  land 
claims,  even  then  it  could  not  be  held  that 
the  appropriations  made  by  the  people  were 
not  vaJid,  and  entitled  to  full  recognition  by 
every  department  of  the  government.  To 
hold  otherwise  would  be  to  assert  that  by 
failure  to  enact  necessary  laws  to  enable 
persons  fully  to  enjoy  their  rigbts  the  legis- 
lature could  annul  a  provision  of  the  consti- 
tution. If  injuries  to  legal  rights  have  re- 
sulted to  individuals  or  corporations  from 
failures  of  such  character,  then  it  may  be  that 
tliose  so  injured  have  claims  on  tlM  people 
that  in°  honor  and  conscience  they  are  bound 
to  recognize;  but  neither  the  constitution, 
nor  appropriations  legally  made  through  it, 
can  be  thus  annulled.  Whether  any  such 
rights  may  possibly  exist,  it  is  neither  neces- 
sary nor  proper  now  to  consider. 

If,  under  the  plain  language  of  the  oonsti- 
tution,  tbere  could  be  reasonable  doubt  as  to 
its  true  interpretation,  it  would  be  proper  to 
look  to  the  contemporaneous  oonstrui^on 
placed  on  it  by  the  different  departments  of 
the  government;  and  while  believing  that 
there  is  no  resonable  room  for  doubt  in  this 
respect,  as  an  appeal  has  been  made  to  this 
source  for  light,  for  confirmation  of  the  in- 
tent of  the  people,  expressed  in  clear  lan- 
guage used  in  the  instrument,  a  brief  ex- 
amination of  the  utterances  and  acta  of 
the  several  departments,  since  the  constitu- 
tion was  adopted,  will  be  made.  This  will 
assist  us  in  the  further  inquiry  whether  the 
legislature  has  made,  or  attempted  to  make, 
a  complete  segregation  of  the  lands  appro- 
priated to  the  school  fund  by  the  people;  for, 
if  that  department  has  made  such  a  segrega- 
tion, the  division  ought  to  be  deemed  final, 
however  unequal  it  may  be.  The  first  leg- 
islature that  met  after  the  adoption  of  the 
constitution  passed  twoacts  which  have  some 
bearing  on  the  question.  Beciting  that  there 
was  no  law  in  force  giving  aid  in  construc- 
tion of  railroads,  the  legislature,  on  August 
16, 1876,  prov  ided  that  such  companies  should 
receive  aid  through  donations  of  land  out  of 
any  of  the  unappropriated  lands  of  the  state; 
but  the  law  required  that  "surveys  shall  be 
made  in  alternate  sections  or  half  sections, 
as  nearly  square  as  practicable,  one  section 
for  the  company,  and  one  for  the  state,  for 
the  benefit  of  the  public  school  fund."  Gen. 
I^aws,  1876,  p.  153.  By  an  act  approved  on 
the  next  day,  all  reservations  of  public  do- 
main for  the  benefit  of  railroad  companies 
which  had  lapsed,  or  should  thereafter  liqwe. 
were  declared  to  be  severed  from  the 
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of  the  public  domain,  and  to  be  reserved  from 
location,  "except  the  three  millions  of  acres 
of  land  reserved  for  constracting  a  new  state 
capitol  and  other  public  buildings,  and  to 
actual  settlers  under  the  pre-emption  laws  of 
this  state;  and  wherever  a  pre-emption  sur- 
vey of  one  hundred  and  sixty  acres,  or  of 
eighty  acres,  shall  be  made  for  any  settler,  a 
like  quantity  shall  be  made,  adjoining  said 
pre-emption  survey  for  the  public  free-school 
fund  of  Texas.  The  settler  having  the  pre- 
emption survey  made  shall  pay  to  the  sur- 
veyor the  fees  for  both  the  pre-emption  sur- 
vey and  the  one  for  the  school  fund,  and  also 
the  fees  fur  recording  the  field-notes  of  both 
surveys,  and  said  field-notes  shall  be  returned 
to  the  general  land-ofl9ce  together. "  Oen. 
Laws  1U76,  p.  168.  The  last  act  cannot  be  read 
without  recognition  of  the  fact  that  the  legis- 
lature had  in  mind,  when  it  passed,  the  pro- 
vision of  the  constitution  which  in  terms  ap- 
propriated one-half  of  the  public  domain  to 
the  school  fund,  recognized  its  binding  force, 
and,  in  so  far,  intended  to  comply  with  it  in 
the  enactment  of  Ibis  kw,  wherein  the  bur- 
den of  segregation,  even,  was  placed  on  a 
class  usually  favored  above  all  others  in 
the  giant  of  lands.  It  evidences,  farther, 
that  the  legislature  did  not  understand  that 
the  "one-half  of  the  public  domain"  appro- 
priated was  some  indefinite  remainder  that 
might  exist  at  some  future  time,  after  parts 
not  appropriated  by  the  constitution  had 
been  applied  to  other  uses,  but  that  the  ap- 
propriation was  of  one-half  of  the  public  do- 
main not  otherwise  appropriated  by  the  con- 
stitution, which  it  was  the  duty  of  the  legis- 
lature to  segregate  and  to  protect  in  its  en- 
tirety. This  was  tlie  work  of  a  legislature 
that  began  its  session  on  the  day  the  consti- 
tution took  effect,  and  with  the  will  of  the 
people  freshly  impressed  on  the  minds  of  its 
members,  who  then  understood  the  time  had 
arrived  when  the  appropriation  was  complete, 
and  the  duty  to  segregate  a  present  duty. 
The  one  act  evidences  an  intention  to  give 
immediate  obedience  to  the  clause  of  the  sec- 
tion in  question  which  appropriated  one-half 
of  the  public  domain  to  the  school  fund,  and 
to  the  other  provision  which  commended  all 
necessary  l^ialation;  while  the  other  mani- 
fests an  intent  to  exercise  the  power  left  in 
the  hands  of  the  legislature,  under  the  limits 
ations  therein  placed;  and  together  they  neg- 
ative any  understanding  on  the  part  of  the 
legislature  that  the  one  clause  was  but  the 
means  for  carrying  out  the  other.  The  act 
of  August  16,  1876,  is  the  sole  act  under 
which  railway  companies  became  entitled  to 
receive  lands;  and,  if  it  be  conceded  that  the 
legislature  may  have  been  of  opinion  that  lo- 
cations made  under  it  would  entitle  such 
companies  to  one  of  the  sections  thus  located, 
then  we  have  the  inquiry  whether  this  con- 
dusion  could  override  the  constitution,  and 
enable  them  to  acquire  lands  appropriated  to 
another  purpose.  That  inquiry  can  be  an- 
swered in  but  one  way,  unless  we  are  pre- 
pared to  admit  that  tlie  legislature  has  power 


indirectly  to  annul  the  constitution.  Lands 
appropriated  to  the  school  fund  not  having 
been  segregated  when  that  act  was  passed,  it 
ought  to  be  conceded  that  the  legislature  was 
of  opinion  that,  without  thut,  valid  surveys 
might  be  made  in  alternate  sections  under 
the  act;  but  this  neither  affects  the  question 
of  extent  of  appropriation  understood  by  the 
legislature  to  have  been  made  by  the  pei)ple 
to  the  school  fund,  nor  impairs  the  appropri- 
ation. 

The  constitution  appropriated  8,000,000 
acres  of  land  for  the  building  of  a  new  state 
capitol.  Const,  art.  16,  8  57.  By  an  act 
approved  February  20,  1879,  lands  with- 
in certain  counties  were  reserved  for  this 
purpose,  and  a  survey  of  3,050,000  acres 
within  the  reservation  was  directed  as  a 
preliminary  step  looking  to  its  use.  It  will 
be  seen  that  this  survey  embraced  50.000 
acres  in  excess  of  the  appropriation  for  build- 
ing the  capitol;  and,  as  to  this,  the  legislature 
declared  that  "one-half  of  the  amouut  reid- 
ized  from  the  sale  of  the  first  fifty  thousand 
acres  of  land  sold  under  this  act  shall  be  de- 
posited in  the  treasury  of  the  state  to  the 
credit  of  the  common-school  fund."  "Why 
this  scrupulous  care  on  the  part  of  the  legis- 
lature to  preserve  to  the  school  fund  one-half 
of  the  proceeds  of  the  land  in  excess  of  the 
appropriation  for  building  the  capitol?  The 
only  answer  that  can  be  given  is  that  the  leg- 
islature recognized  the  fact  that  it  was  di- 
recting the  sale  of  50,000  acres  of  land,  of 
which  one-half  then  belonged  to  the  school 
fund,  to  which  it  was  then  entitled;  and  so, 
without  reference  to  how  much  land  might 
find  its  way  to  that  fund  through  alternate 
sections  to  be  granted  under  the  act  of  Au- 
gust 16,  1876.  The  same  legislature,  five 
days  later,  passed  a  law  declaring  "that  all 
the  vacant  and  unappropriated  public  domaia 
embraced  in  the  territorial  limits  of  the  coun- 
ty of  Greer  be,  and  the  same  is  hereby,  ap- 
propriated, one-half  thereof  for  public  free 
schools  for  the  education  of  the  children  of 
Texas,  without  reference  to  race  or  color,  and 
the  other  half  for  the  payment  of  the  state 
debt."  Why  one-half  to  the  school  fund? 
Why  not  wait  until  one-half  had  been  ac- 
quired through  alternate  surveys  made  by 
railway  companies?  Why  not  wait  until 
there  was  a  remainder  to  which  the  appropri- 
ation of  "one-half  of  the  public  domain" 
would  attach?  The  only  answer  is  that  the 
legislature  was  of  opinion  that  the  appropri- 
ation was  absolute  the  moment  the  constitu- 
tion took  eftect,  and  extended  to  one-half  of 
the  public  domain  as  It  then  was,  without 
reference  to  the  appropriation  of  alternate 
surveys  to  be  made  under  grants  to  corpora- 
tions. The  same  legislature  by  act  approved 
July  14,  1879,  which  in  some  respects  not 
now  important  was  subsequently  amended, 
directed  the  lands  in  53  counties,  as  well  as 
the  unappropriated  lands  within  the  Pacific 
reservation,  and  separate  tracts  of  unappro- 
priated lands  situated  in  organized  counties 
not  containing  more  than  640  acres,  to  be 
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withdrawn  from  location,  and  sold;  reserv- 
ing, however,  the  lands  to  be  surveyed,  as 
before  directed,  for  building  the  state  capitol. 
The  lands  thus  withdrawn  were  directed  to 
be  sold,  and  the  act  declares  that  "one-half 
of  the  net  proceeds  of  sales  under  the  provis- 
ions of  this  act  shall  be,  and  are  hereby,  set 
apart  for  the  beneQt  of  the  public  free  schools 
of  this  state.  *  *  *  The  balance  of  the 
net  proceeds  of  sales  under  the  provisions  of 
this  act  shall  be  applied  *  •  *  to  the  pay- 
ment and  extinguishment  of  the  bonded  debt 
of  the  state  of  Texas  as  the  same  becomes  due 
and  payable."  Gen.  Laws,  Sp.  Sms.,  1879, 
p.  48.  This  act  was  repealed  by  an  act  ap- 
proved January  22,  1883,  in  so  far  as  sales 
were  authorized,  but  the  lands  unsold  were 
held  in  reservation  for  the  purposes  named  in 
the  former  act.  Why  so  persistently  secure 
one-half  of  the  lands  within  these  reserva- 
tions, or  their  proceeds,  to  the  school  fund, 
and  nt  the  same  time  forbid  the  acquisition 
of  lands  within  that  territory  for  that  fund, 
or  for  corporations,  through  alternate  sur- 
veys? The  answer  is  evident.  The  legis- 
lature understood  that  the  constitution  ap- 
propriated one-half  of  the  public  domain  to 
the  school  fund  without  reference  to  what  it 
might  receive  in  addition  through  alternate 
surveys,  and  in  good  faith  intended  to  carry 
out  the  will  of  the  people,  through  these 
laws,  within  the  reserved  territory. 

By  an  act  approved  April  9,1881.  the  legis- 
lature donated  to  persons  permanently  dis- 
abled by  wounds  received  while  in  the  serv- 
ice of  thin  state,  or  the  Confederate  States, 
1,280  acres  of  land  each;  but  it  provided  that 
"the  locator  shall  also  locate  a  like  amount  of 
land  for  the  beneQt  of  the  permanent  school 
fund  before  either  shall  be  patented."  Gen. 
Laws,  122.  This  is  in  harmony  with  the  laws 
before  referred  to,  and  manifests  the  same 
purpose  and  understanding  of  the  meaning 
of  the  constitution  by  the  legislature.  By 
an  act  approved  February  23,  1883,  (Gen. 
Laws,  15,)  the  legislature,  reco^^nizing  the 
right  of  the  school  fund  to  one-half  of  the 
proceeds  of  the  sales  of  land  made  under  the 
act  of  July  14,  1879,  and  amendment  there- 
to, and  further  recognizing  the  debt  of  the 
state  to  the  school  fund  under  the  act  of  No- 
vember 12,  1866,  directed  the  latter,  as  well 
as  other  recognized  indebtedness  of  the  state 
to  the  school  fund,  to  be  returned  to  that 
fund  from  the  half  of  the  proceeds  of  sale 
tliat  did  not  belong  to  the  school  fund  under 
the  terms  of  the  law  directing  the  lands  to 
besold.  By  an  act  approved  April  10, 1883, 
(Gen.  Laws,  71,)  the  legislature,  after  again 
recognizing  the  right  of  the  school  fund  to 
one-half  of  the  proceeds  of  sale  made  under 
the  act  of  July  14,  1879,  and  the  payment  of 
the  indebtedness  of  the  state  to  the  school 
fund  and  to  the  university  out  of  the  other 
half,  declared  that  "the  remainder  of  said 
land,  not  to  exceed  two  million  of  acres, 
contained  in  the  counties  and  territory 
specially  mentioned  in  said  acts,  or  the  pro- 
ceeds thereof,  set  aside  by  said  acts  for  the 


Eayment  of  the  public  debt,  heretofore  or 
ereafter  to  be  received  by  the  state,  shall, 
one-half  thereof,  constitute  a  permanent  en- 
dowment fund  for  the  University  of  Texas 
and  its  brandies,  including  the  branch  for 
the  instruction  of  colored  youths,  and  one- 
half  thereof  shall  constitute  a  permanent  en- 
dowment fund  for  the  common  free  schools 
of  this  stsite." 

Thus  we  see  the  state  kept  np  this  eqnal 
division  between  itself  and  the  school  fund; 
and,  when  it  donated  to  the  university  1,000,- 
000  acres  of  land,  it  recognized  the  right  of 
the  school  fund  to  a  like  quantity.  Is  not 
the  reason  for  this  too  obvious?  Under 
these  acts  the  absolute  right  of  the  school 
fund  to  one-half  of  the  public  domain  as  it 
existed  when  or  until  the  constitution  took 
effect,  without  reference  to  alternate  sur- 
veys, is  recognized;  and  as,  in  all  these  cases, 
a  like  quantity  of  land  secured  to  that  fund 
was  applied  to  some  other  purpose,  there 
can  be  no  pretense  that  in  this  distribution 
the  fund  received,  either  in  quantity  or 
value,  more  than  one-half  of  that  part  of  the 
publicdonaain  to  which  tlie  acts  have  applica- 
tion. Their  application  is  not  to  the  entire 
public  domain  subject  to  the  clauses  of  the 
constitution  in  question,  of  which  it  declares 
the  fund  shall  have  one-half,  and  also  alter- 
nate sections  through  grants  made  to  corpo- 
rations. The  only  other  lands  received  by 
the  funds  under  the  clauses  in  question  came 
through  alternate  surveys;  and  there  can  be 
no  claim  that  in  this  manner  the  fund  has 
received,  either  in  quantity  or  value,  more 
than  have  the  corporations.  Tliat  a  segre- 
gation of  lands  for  the  Rctiool  fund  according 
to  value,  except  as  this  may  be  supposed  to 
be  reached  through  contiguous  grants  which 
may  be  presumed  to  be  of  equal  value,  was 
ever  contemplated,  all  legislation  bearing  on 
the  question  refutes,  and  no  single  act  can  be 
found  indicating  the  intention  of  the  legis- 
lature otherwise  to  do  this,  or  a  belief  that 
it  had  been  done.  This  strips  the  case  of 
any  pretense  that  the  legislature  has,  by 
values  or  quantities,  attempted  to  segregate 
all  the  land  to  which  the  school  fund  is  en- 
titled under  the  third  clause  of  the  section  in 
question.  Throughout  all  the  legislation 
since  the  adoption  of  the  present  constitu- 
tion, there  is  but  one  act  in  which  the  rule 
recognized  in  the  acts  referred  to  has  not 
been  observed.  An  act  approved  April  26, 
1879.  (Gen.  Laws,  175.)  granted  640  acres  of 
land  to  indigent  veterans  engaged  in  the 
struggle  for  Texas  independence,  and  this 
was  increased  to  1,280  acres  by  an  amend- 
ment approved  March  15,  1881.  These  acts 
authorized  the  certificates  to  be  issued  under 
them  to  be  located  as  were  headright  certif- 
icates, and  did  not  require  each  person  to 
locate  and  have  surveyed  a  like  quantity  for 
the  school  fund?  These  acts  may  not  be  in 
harmony  with  the  others  referred  to  in  this 
respect;  but,  if  the  question  had  to  be  de- 
cided on  the  preponderance  of  evidence  fur- 
nished by  acts  of  the  legislature,  can  there 
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be  any  question  where  the  great  weight  of 
that  is  to  be  foand.  CoDtemporaneous  con- 
struction, evidenced  by  acts  of  the  legis- 
lature, is  practically,  with  this  single  excep- 
tion,  if  it  may  be  so  lermed.  In  favor  of 
giving  effect  to  the  clear  and  unambiguons 
words  found  in  the  constitution.  In  fact,  it 
cannot  be  claimed  that  facts  exist  which  en- 
title appellant  to  invoke  the  maxim  com- 
munis error  faeii  jtts. 

It  is  insisted  that  tlie  several  executives  of 
the  state  who  have  served  the  people  since 
the  adoption  of  the  present  constitution  liave 
united  in  construing  the  constitution  as  ap- 
pellant claims  it  should  be.  These  distin- 
guished men  ought  not  to  be  subjected  to 
such  a  charge,  unless  those  making  it  come 
prepared  to  sustain  it.  Buring  the  first  two 
yeai-s  after  the  constitution  was  adopted  the 
state  had  two  governors,  one  of  whom,  soon 
after  his  inauguration,  was  elected  to  the 
United  States  senate.  No  legislation  during 
his  term  of  service  as  governor  has  any  bear- 
ing on  the  question  involved  in  this  case,  and 
every  communication  made  by  him  to  the 
legislature  may  be  searched  in  vain  for  a 
single  utterance  to  give  color  to  the  cliarge 
made  against  him.  During  the  term  of  his 
successor  the  acts  of  August  16. 1876,  and  of 
August  17,  1876,  before  referred  to,  were 
passed,  and  further  comment  on  them  is  un- 
necessary. Besides  these,  none  others  were 
passed  which  could  have  the  remotest  bearing 
on  the  question ;  but  that  he  approved  them 
is  evidenced  by  his  ofiJcial  acts.  With  the 
vast  amount  of  legislation  necessary  to  ad- 
just the  laws  to  the  requirements  of  the  con- 
stitution then  first  put  in  operation,  it  was 
not  to  be  expected  that  all  proper  laws  would 
at  once  pass,  nor  that  the  executive  would 
recommend  all  such  laws;  and  failure  in 
these  respects  ought  not  to  be  made  a  ground 
for  claim  that  he  placed  on  the  constitution 
a  construction  not  evidenced  by  some  af- 
firmative fact.  Silence  or  non-action  cannot 
be  deemed  evidence  of  construction,  unless  a 
state  of  facts  be  shown  in  which  this 
amounts  to  acquiescence  when  action  was 
necessary  to  preserve  right. 

Eefore  the  sixteenth  legislature  met,  the 
people  had  called  to  the  executive  ulhce  a  citi- 
zen thoroughly  familiar  from  long  residence 
and  public  service  with  the  affairs  of  the 
state,  with  its  laws  and  Institutions,  devoted 
to  the  interests  of  the  people,  and  peculiarly 
well  fitted,  by  learning  as  well  as  a  long, 
most  honorable,  and  effluient  judicial  career, 
to  construe  the  constitution.  The  acts  passed 
during  bis  term  of  oliice  have  more  bearing 
on  the  question  before  us  than  Iiave  all  others 
passed  since  the  constitution  was  adopted. 
These  acts,  before  noticed,  received  his  ap- 
proval; and,  with  the  single  exception  of  the 
acts  known  as  the  "Veteran  Acts,"  not  one 
of  them,  in  whole  or  in  part,  is  susceptible 
of  any  other  construction  than  one  in  entire 
harmony  with  the  plain  Import  of  the  lan- 
guage used  in  the  constitution,  and  with  the 
construction  placed  on  that  instrument  by 


the  very  able  judge  who  tried  this  canse.  It 
is  most  probably  true  that  it  was  expected  to 
supplement  the  "Veteran  Acts,"  in  due 
time,  by  such  legislation  as  was  necessary  to 
give  full  effect  to  them,  without  prejudice  to 
any  right  secured  by  the  constitution;  but 
that,  in  the  hurried  grasping  for  lands,  be- 
fore that  was  accomplished,  that  state  of  af- 
fairs was  found  to  exist  wliiuh  required  the 
passage  of  the  act  of  April  22,  1882,  with- 
drawing from  corporations  the  further  right 
to  donations  in  aid  of  internal  improvements; 
and  that  even  tlien  it  was  not  known  to  what 
extent  they  had  assumed  the  right  to  appro- 
priate lands.  On  the  immediate  question  be- 
fore us,  that  ofiicer,  in  his  inaugural  address, 
used  the  following  language:  "There  are 
other  obligations  imposed  upon  the  govern- 
ment of  the  state,  by  the  constitution,  of 
equally  as  high  a  nature,  which  are  to  devote 
one-half  of  all  the  public  lands  to  the  public- 
school  fund,  and  one  million  of  acres  to  the 
university  fund,  and  three  millions  of  acres  to 
the  building  of  a  capitol  of  the  state.  Under 
the  present  policy  of  procrastination  these 
obligations  will  not  be  met,  and  the  people 
will  have  to  be  taxed  to  perform  them."  In- 
augural address  of  Gov.  O.  M.  Roberts,  Jan. 
21, 1879,  (House  Journal  1879,  p.  112.)  Here 
the  appropriation  of  one-half  of  all  public 
lands  to  the  school  fund  is  placed  on  the  same 
footing  as  the  appropriations  made  for  the 
university  and  for  building  the  new  capitol, 
all  of  which  are  recognized  as  resting  on  the 
constitution.  While  the  alternate  sections 
out  of  grants  to  be  made  to  railroads  or  other 
corporations  after  the  adoption  of  the  con- 
stitution were  appropriated  to  the  school  fund 
by  the  constitution,  they  were  dependent  on 
a  contingency,  with  the  very  happening  of 
which  the  land  thus  to  be  acquired  would  be 
segregated.  That  appropriation  would  take 
care  of  itself.  It  could  not  be  expected  that 
in  an  inaugural  address  more  than  an  outline 
would  be  given;  and  that  here  given  is  in 
strict  conformity  to  the  constitution.  In  a 
message  to  the  legislature  soon  afterwards, 
the  following  language  was  used:  "The 
free  common  schools  have  their  foundation 
in  the  constitution  of  the  state.  The  mode 
and  means  of  creating  a  permanent  fund 
therefor,  and  of  an  available  fund,  with  the 
manner  of  its  distribution  annually,  are  pre- 
scribed in  the  same  instrument.  It  results 
in  fixing  it  as  a  duty  upon  the  government 
of  the  state,  and  not  as  a  charity,  to  educate 
the  rising  generation.  Its  permanent  fund 
consists  of  surveyed  land  of  about  21,000,000 
acres,  and  half  of  all  the  vacant  domain, 
making  15,000,000  acres  more,  set  apart  by 
the  constitution. "  Message  of  Gov.  Roberts, 
Feb.  10,  1879,  (House  Journal,  p.  342.) 

While,  If  the  r«>cord  before  us  is  correct, 
the  estimate  of  school  lands  at  that  time  was 
too  small,  we  have  here  an  unequivocal  dec- 
laration that  the  constitution  appropriated 
one-half  of  the  public  domain  for  the  perma- 
nent school  fund.  There  is  nothing  in  these 
official  utterances  of  this  jBxecutiye,  neces- 

Digitized  by  VjOUVIt 


632 


80UTHWESTEBN  BEFO&TEB.  Vol.  13. 


(Tex. 


sarily  general  in  their  natnre,  from  which  It 
can  be  fairly  claimed  that  be  construed  the 
constitution  as  appellant  would  have  it.  We 
find  noaet  of  either  of  thedlstingaished  men 
who  have  succeeded  htm  which  evidences 
that  they  have  eonatnted  the  constitution  as 
appellant  contends  it  should  be,  unless  we 
are  to  presume  that  they  have  continuously 
issued  patents  on  surveys  made  since  the 
constitntion  was  adopted  which  amounts  to 
a  recogrnition  of  such  a  construction.  How 
far  this  has  been  done  we  are  not  advised, 
nor  does  it  appear  that  a  single  patent  has 
been  so  issaed  which  showed  on  its  face  that 
it  was  not  under  a  location  made  before  the 
adoption  of  the  constitution.  In  the  judicial 
department,  not  a  single  utterance  was  beard 
in  any  court,  prior  to  the  decision  of  this  in 
this  court,  which  countenances  the  oonstmc- 
tion  now  put  upon  the  constitution.  In 
Fannin  Ck).  v.  Biddle,  51  Tex.  368,  and  in 
Cattle  Co.  V.  State.  68  Tex.  526, 4  S.  W.  Sep. 
865^  it  was  in  effect  held,  without  dissent, 
that  the  language  of  the  constitution  was  to 
be  given  its  ordinary  meaning.  While,  in 
these  cases,  the  question  now  before  as  was 
not  directly  involved,  in  the  ease  last  named 
it  was  indirectly  involved,  and  a  considera- 
tion of  the  several  clauses  of  the  section  of 
the  oonstitution  in  question  l>ecame  neces- 
sary. It  has  been  held  that  i-oarts,  in  con- 
struing a  eonstitutlon,  maylo(rfc,  in  doubtful 
eases,  to  the  proceedings  of  the  convention 
that  framed  it,  and  so  upon  the  tlieory  that 
the  people  may  be  supposed  to  have  adopted 
it  with  tlM  same  construction  placed  on  it  by 
their  delegates.  This,  at  most,  is  a  class  of 
eontemponineoos  cohatruction,  and  some  ref- 
erence will  be  made  to  the  proceedings  of  the 
convention  that  framed  the  present  constitu- 
tion. 

The  second  section  of  article  7,  now  foond 
in  tbe  eonstitatfon,  is  literally  as  reported  to 
the  convention  by  the  committee  appointed 
to  draft  that  article.  The  fourth  Hnd  fifth 
sections  are  the  same,  in  all  material  respects. 
Jonmal  of  Convention,  617.  An  amendment 
to  the  tUrd  olaase  of  the  section  was  offered, 
wbiefa  was  to  strike  out  the  word  "hiilf," 
and  insert  tbe  word  "all"  in  its  place;  which 
would  have  made  that  daose  read,  "all  at 
the  public  domain  of  the  state."  A  sub- 
stitute for  that  amendment  was  offered, 
wblcb  consisted  of  a  proposition  to  strike 
out  tbe  words,  "one-half  of  the  public  do- 
main of  tbe  state."  Journal,  612,  616.  Both 
of  these  amendments  were  defeated,  but  they 
show  that  the  mind  of  the  convention  was 
called  sharply  to  this  clause;  and,  in  fact,  the 
Journals  show  that  the  only  serious  contest 
over  any  part  of  tbe  article  that  has  any  pos- 
sible bearing  on  the  question  involved  in  this 
case  was  over  the  third  clause  of  section  2. 
Had  the  amendment  passed  without  any 
change  being  made  in  the  preceding  clause, 
there  would  have  been  a  conflict  between  the 
two  which  it  would  have  been  necessary  to 
reconcile.  Had  tbe  substitute  to  the  amend- 
meat  offered  been  adopted,  tbe  thiid  clause 


would  bave  been  entirely  stricken  out,  and 
there  wonld  have  been  no  provision  for  the 
addition  of  lands  to  the  school  fund  other- 
wise than  through  ^grnnts  thereafter  to  be 
made  in  alternate  sections,  as  provided  by  the 
last  branch  of  the  second  clause.  The  con- 
stitution wonld  tiien  have  meant  what  appel- 
lant contends  it  now  does,  with  the  second 
and  third  clanses  remaining  entire.  After 
attention  was  thus  sharply  drawn  to  the 
third  clause  and  its  wording,  it  is  not  to  be 
understood  that  tbe  words  were  not  intended 
to  have  their  ordinary  meaning;  and  there 
can  be  no  reasonable  doubt  as  to  the  inter- 
pretation put  upon  the  clause  by  the  conven- 
tion, nor  belief  that  the  words  were  nsed 
with  any  hidden  sense.  The  Journal  teems 
with  evidence  that  tbe  real  contest  was  not 
whether  the  school  fund  should  have  one- 
half  of  the  public  domain  not  otherwise  ap- 
propriated by  the  constitution,  and.  In  addi- 
tion to  this  alternates  from  grants  which  Tvere 
thereafter  to  be  made  to  corporations,  b(rt 
was  whether  the  legislature  should  not  be 
prohibited  to  make  any  grants  to  corpora- 
tions to  aid  in  improvements.  Journal.  342, 
616,  621,  628.  These  citations  and  others 
show  that  all  propositions  to  place  in  tbe 
constitution  a  provision  granting  lands  to 
railway  companies,  or  directing  the  legisla- 
ture to  do  so,  although  repeatedly  offered, 
were  defeated;  and  the  compromise  was  that 
no  clause  requiring  such  grants  to  be  made, 
or  denying  tbe  legislature  the  power  to  make 
them,  was  inserted.  That  matter  was  left  to 
the  discretion  of  fnture  legislatures.  No 
such  discretion  was  left  to  the  legislature  ib 
regard  to  the  school  f  nnd.  For  that  the  peo- 
ple unhesitatingly  made  the  appropriation, 
as  appmrs  in  the  constitution  itself,  for  the 
express  purpose  of  placing  the  fund  beyond 
legislative  interference.  As  a  compromise, 
with  evident  reluctance  power  was  left  in 
tbe  legislature  to  make  grants  to  railway 
companies  out  of  the  unappropriated  land; 
bnt  even  this  power  was  placed  under  more 
than  one  restriction.  Aid  to  immigration 
was  expressly  prohibited,  except  as  this  might 
be  extended  by  homestead  donations. 

In  the  light  of  these  facts  ought  this  court 
to  contrast  these  parposes,  and  therefrom 
draw  inferences  contraiy  to  the  plain  im> 
port  of  tbe  language  used.  It  la  not  pro- 
posed to  consider  any  question  of  partition, 
or  what  has  been  termed  the  "adjustment  of 
equities,"  further  than  to  say:  (1)  If  the 
constitution  means  what  appellant  claims, 
the  state  has  no  right  on  which  to  base  par- 
tition, and  neither  party  equities  to  adjnst. 
(2)  If  it  means  what  the  state  contends,  then 
appellant  has  no  equity  to  adjust,  or  right  to 
be  secured,  which  does  not  attach  to  the  land 
in  controversy,  and  may  be  fully  adjusted  in 
this  suit.  (3)  If  the  state's  theory  is  correct, 
appellant  certainly  has  not  acquired  any  rights 
Joint  or  several,  in  any  land,  except  to  one- 
half  of  each  of  the  sections  in  controversy; 
and  there  can  be  no  claim  that  it  has  equities 
to  adjust  or  partition  to  make  on  account  of 
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its  fallnre  to  acqaire  right  to  land,  other  than 
that  in  controversy,  by  reason  of  the  fact 
that  it  would  or  might  have  acquired  more 
land  had  the  school  lands  been  segregated. 
(4)  No  right  can  be  acquired  through  parti- 
tion which  did  not  exist  before;  hut  through 
partition  that  right  can  be  made  to  attach  in 
severalty  to  a  particular  part  of  that,  before 
partition,  held  in  common.  (5)  Whatever 
right  Hppellant  has  mnst  be  realized  in  this 
action,  and  through  the  lands  in  controversy, 
without  reference  to  any  other  lands,  sim- 
ply because  it  has  no  right,  in  common  or 
severalty,  legal  or  eqnItaBle,  in  or  to  other 
lands.  All  the  public  domain,  except  1,000,- 
000  acres,  is  shown  to  tiave  been  appropri- 
ated; and  individuals  and  other  corporations 
coald  net  be  compelled  toeiirrender  land  ac- 
quired by  them  to  matia  up  to  appellant  the 
quantity  of  land  it  might  possibly  have  ac- 
quired had  the  school  lands  been  segregated ; 
and  at  last,  if  it  received  the  quantity  of 
land  now  claimed  by  it,  would  have  to  do  so 
oot  of  lands  appropriated  to  the  school  fund 
under  the  clause  appropriating  one-half  of 
the  public  domain,  or  the  school  fund  would 
have  to  surrender  some  of  its  alternate  sec- 
tions. 

The  error  of  the  proposition  that  appellant 
has  equities  to  be  adjusted,  through  partition 
or  otherwise,  is  believed  to  result  from  a  mis- 
apprehension as  to  the  right  It  has  obtained. 
Reference  to  the  quantity  of  public  domain 
as  it  existed  when  or  until  the  constitution 
was  adopted,  and  the  disposition  made  of  it, 
will  show  thie  practical  operation  of  the  rule 
insisted  upon  by  appellant.  The  stetoment 
wili  be  taken  from  the  record  in  this  ease, 
wliieb  shows  that,  at  dato  mentioned,  tliere 
were  71,961,277  acres  of  land,  all  of  which, 
except  1,000,000  acres,  had  been  disposed 
of  wbeo  this  cause  was  tried.  Out  of  that 
was  taken  4,000,000  acres  for  the  erection 
of  the  capitol  and  endowment  of  the  uni- 
versity; which  left  67,961,277  acres,  to  the 
one-half  of  which,  it  must  be  conceded, 
tiie  school  fond  was  entitled,  if  the  appropri- 
ation of  "one-balf  of  the  public  domain  of 
the  state"  is  to  be  given  effect  in  accordance 
witb  the  plain  import  of  the  language.  That 
gives  83,980,610  acres;  but  all  the  land  re- 
ceived by  the  sctiool  fund,  including  that 
sold,  of  which  the  process  were  carried  to 
its  credit,  amounts  to  only  27,871,552  acres. 
Thus  it  will  be  seen  that  the  school  fund  has 
received  less  than  one-half  of  the  public  do- 
main then  exlstlDg.aDdnot  otherwise  appro- 
priated by  the  constitution;  and  there  is  no 
land  left  from  which  the  residue  can  be  made 
up,  even  if  the  fund  was  entitled  only  to  one- 
half,  if  the  claims  of  others  who  have  as- 
sumed to  Impropriate  lands  are  to  be  recog- 
nized in  their  entirety.  This,  however, 
would  only  leave  a  deficiency  of  6,109,058 
aeras,  which  might  be  diminished  1,000,000, 
if  tliat  not  appropriated  when  this  cause  was 
tried  was  made  a  part  of  the  fund.  For  cor- 
porations under  alternate  certificates,  41,- 


984,398  acres  have  been  snrveyed,  and  of 
this  the  school  fund  has  received  one-half,  or 
20,967,199  acres,  which  is  included  in  the  27,- 
871,552  acres  before  referred  to,  and  corpora* 
tions  bold  a  like  quantity.  If  it  be  true  that, 
by  the  appropriation  of  "one-half  of  the  pub- 
lic domain  of  the  state,"  the  school  fund  be- 
came thus  entitled,  then  it  is  clear  that,  in 
the  alternate  surveys  received,  the  fund  has 
only  received  what  it  was  entitled  to,  in  so 
far,  without  reference  to  the  appropriation 
made  by  the  last  part  of  the  preceding  clause; 
for  it  would  have  been  entitled  to  so  much 
had  no  alternate  surveys  been  made.  If 
land,  in  so  far,  was  not  subject  to  appropri- 
ation by  corporations,  it  necessarily  follows 
that  the  fund  is  entitled  to  one-half  of  each 
section  of  land  that  corporations  holding  h1- 
ternate  certificates  have  assumed  to  appro- 
priate to  themselves;  for  in  no  other  manner 
can  effect  be  given  to  both  clauses  of  the  con- 
stitution on  which  the  righte  of  the  parties 
in  this  case  depend.  The  matter,  then, 
would  stend  thus:  Under  the  clause  appro- 
priating one-half  of  the  public  domain,  the 
fund  is  entitled  to  88,980,610  acres,  and  un- 
der the  clause  appropriating  alternates  from 
grants  to  be  made  to  corporations — which  is, 
in  effect,  but  a  declaration  that  for  every 
grant  made  for  a  corporation  a  like  quantity 
sliould  go  to  the  school  fund  —  that  fund 
would  be  entitled  to  10,488,589  acres  more; 
making  an  aggregate  of  44.464,209  acres. 
To  meet  this  claim,  the  fund  has  received 
only  27,871,552  acres,  which  leaves  a  de- 
ficiency of  16,592,267.  If,  as  believed,  this 
deficiency  exists,  it  cannot  be  restored  in 
a  manner  so  equiteble  as  by  the  enforcement 
of  the  spirit  of  the  constitution,  which  is  be- 
lieved to  be  in  strict  accord  with  the  letter. 
Compel  every  person  or  corporation  who  has 
received  two  acres  of  land  when  only  entitled 
to  receive  one  to  restore  one,  and  the  ques- 
tion will  be  settled,  without  jar  or  confusion, 
in  accoi-dance  with  the  law.  It  is  believed 
that  any  other  method  of  enforcement  of  the 
right  would  not  only  operate  great  hardship 
in  Individual  cases,  but  be  in  itself  illegal. 

Looking  to  the  matter  solely  from  the 
stand-point  of  expediency,  the  conclusion 
might  be  reached  that  the  public  good  would 
be  subserved  if  the  stete  were  to  surrender 
Ito  right  in  order  to  quiet  titles  and  avoid 
hardship  in  many  cases;  but  questions  of 
that  character  must  be  addressed  to  the  peo- 
ple, who  alone  have  power  to  determine 
what  is  expedient,  and  to  pursue  the  course 
their  own  judgmente  and  wills  may  dictate. 
Those  charged  with  the  enforcement  of  the 
laws  have  nodiacretion  upon  such  a  question, 
and  courts  can  look  to  no  such  consideration. 
In  the  determination  of  causes,  but  must,  as 
best  they  can,  ascertain  and  declare  the  law 
applicable  to  the  facts  presented,  and  award 
such  relief  as  these  warrant.  Believing  tiiat 
the  proper  disposition  of  this  cause  was  made 
by  the  court  below,  I  am  unable  to  concur  In 
the  diapoeition  here  made  of  it. 

Digitized  by  VjOOQIC 
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JosB  San  Roman  Sobbinos  et  aJ.  v. 
Chambkrlaih  et  ai. 
{Supreme  Cvwrt  of  Texa».    March  35, 1800.) 
AsMimsTRATOB— Fnrix  Settlemikt. 
The  approval  by  the  probate  court  of  the  final 
account  and  aettlement  of  an  administrator  la  a 
judgment,  and,  in  the  absence  of  appeal,  certiorari 
or  bill  of  review,  conclnsiTe  on  the  distributees  and 
creditors.    It  cannot  be  reviewed  or  annvdled  'tis 
the  district  court  in  a  suit  by  a  creditor  on  the  ad- 
ministrator's bond,  alleging  a  waste  of  assets  by 
the  payment  of  oliums  alrMdy  barred  by  Umlta- 
tlon. 

Commiutonera'  decision.  Appeal  from 
district  court.  Nneces  county. 

Q.  R.  Scott,  for  appellants.  Stayton  dt 
Kleberg  and  Stanly  Welch,  for  appellees. 

AoEEB,  J.  Appellants  were  plaintiffs  in 
the  court  below.  A  general  demurrer  to  the 
petition  was  sustained  and  the  suit  dismissed. 
That  ruling  is  assigned  as  error.  The  orig- 
inal petition  was  filed  on  the  9th  day  of  Sep- 
tember, 1881,  and  the  amended  petition, 
against  which  the  general  demurrer  was  di- 
rected, was  filed  on  the  9th  day  of  February, 
1886,  in  which  the  cause  of  action  was  stated 
subslautialiy  as  follows:  That  the  defendant 
Bland  Chamberlain  qualified  as  administrator 
ot  the  estate  of  Hiram  Chamberlain,  who 
died  July  11,  1879,  on  the  8th  day  of  October, 

1879,  with  Richard  King  and  John  S.  Oreer 
as  sureties  on  his  bond ;  that  on  the  29th  day 
of  Deceml)er,  1879,  Richard  King  presented  to 
the  administrator  for  allowance  a  note  against 
said  estate  for  $5,000,  dated  February  20. 
1874,  and  due  at  12  months  from  date,  which 
the  administrator  allowed  on  presentation 
for  the  sum  of  $7,168.88,  and  the  county 
court  approved  it  for  the  same  amount  on 
the  22ddayof  July,  1880;  that  the  claim  was 
barred  by  the  statute  of  limitation  before  its 
allowance  by  the  administrator;  that  the 
maker  of  the  note,  Hiram  Chamberlain,  re- 
aided  in  Texas  for  a  period  of  more  than  four 
years  after  the  note  became  due  and  payable, 
and  no  suit  was  instituted  thereon,  and  there 
was  no  acknowledgment  in  writing  of  the 
Justness  of  the  claim  signed  by  Hiram  Cham- 
berlain; that  Richard  King  presented  anoth- 
er claim  to  said  administrator  against  said  es- 
tate for  the  sum  of  94,090.45,  which  was  al- 
lowed by  tlie  administrator  on  February  9, 

1880,  though  not  verified  by  aflSdavit  of  said 
King  until  March  8,  1880,  and  which  was 
approved  by  the  county  court  on  July  22. 
1880;  that  said  claim  was  an  open  account, 
every  item  of  which  was  barred  by  the  two- 
years  statute  of  limitation  before  it  was  pre- 
sented to  the  administrator;  that  for  more 
than  two  years  after  the  charge  of  each  and 
every  item  in  said  account  Hiram  Chamber- 
Iain  resided  in  this  state;  that  the  justness  of 
said  account  was  never  acknowledged  in 
writing  signed  by  said  Chamberlain;  that  it 
was  never  contracted  by  said  Chamberlain 
that  the  statute  of  limitations  should  not  run 
against  the  items  of  said  account,  and  there- 
fore each  and  every  item  of  said  account  was 
barred  before  it  was  presented  to  said  admin- 


istrator for  allowance;  that  plaintifiCs  were 
the  holders  and  owners  of  a  valid  claim  against 
said  estate  for  the  sum  of  $2,074.23.  which 
was  allowed  by  said  administrator  on  the  15th 
day  of  November,  1879.  and  approved  by  the 
county  court  on  July  22, 1880,  for  that  amount; 
that  besides  the  said  claims  of  Ricliard  King 
sod  plaintiffs  there  were  several  small  claims 
in  favor  of  other  persons  against  said  estate. 
which  were  allowed  by  the  administrator,  and 
approved  by  the  county  court,  amounting  in 
the  aggregate  to  about  the  sum  of  $1,000, 
believed  by  plaintiffs  to  be  just;  that  on  the . 
31st  day  of  July,  1880,  several  of  said  small 
creditors  joined  in  a  motion  in  the  county 
court  to  set  aside  the  allowance  and  approvid. 
of  the  claims  of  Richard  King,  on  the  ground 
that  they  were  barred  by  the  statutes  of  lim- 
itation; that  said  motion  was  continued  by 
consent  of  parties  at  the  September  term, 
1880,  of  said  county  court,  and  was  dismissed 
at  the  November  term  by  consent  of  parties; 
that  the  dismissal  of  said  motion  was  secured 
on  the  undertaking  and  promise  of  Richard 
King  to  purchase,  at  their  full  amounts,  the 
claims  of  all  parties  to  said  motion,  which  he 
did, on  the  23d  day  of  November,  1880,  on 
which  date  he  purchased  all  of  the  claims 
against  said  estate,  except  that  of  plaintiffs, 
paying  therefor  the  full  amounts  due  thereon ; 
that  the  purchases  of  said  claims  by  said  King 
were  made  to  the  end  and  with  the  purpose 
of  suppressing  all  inquiry  by  the  court  as  to 
the  legality  of  the  allowance  and  approval  of 
his  claimB,  which  was  easily  accomplished,  as 
plaintiffs,  the  only  parties  interested  adverse- 
ly, lived  at  a  great  distance  from  said  court, 
and  could  not  have  any  knowledge  of  the  acts 
and  doings  in  and  about  said  motion,  and  the 
purchases  of  said  claims,  until  aiter  the 
claims  of  said  King  were  paid,  so  far  as  the 
funds  of  the  estate  would  allow,  which  was 
done  on  the  day  of  the  purchase  of  said  claims 
by  said  King;  that  these  things  were  all  done 
with  the  knowledge  and  by  connivance  of 
and  collusion  with  the  said  administrator; 
that  on  November  24,  1880,  said  administra- 
tor filed  his  final  report  of  the  administration 
of  said  estate,  which  was  approved  at  the 
January  term,  1881,  and  said  administrator 
discharged  and  said  administration  declared 
closed ;  that  by  said  report  it  appears  tliat  on 
November  23,  1889,  ^^^  same  day  that  King 
purchased  and  had  said  claims  transferred  to 
him,  nil  claims  allowed  and  approved  against 
said  estate  were  paid;  that  after  paying  pre- 
ferred claims  in  full  there  remained  in  the 
bands  of  the  administrator  the  sum  of  $7,- 
637.67,  an  ample  amount  to  pay  all  legal 
claims  against  said  estate,  and  leave  a  large 
surplus  in  the  hands  of  the  administrator  for 
distribution;  that,  as  shown  by  said  final  re- 
port, said  administrator  paid  on  the  barred 
note  of  said  King,  out  of  the  funds  of  said 
estate,  the  sum  of  $3,749.32,  and  upon  tlie 
barred  open  account  held  by  said  King  said 
administrHtorpaid  the  sum  of  $2,139.57;  that 
on  the  claim  ot  plaintiffs,  amounting  to  tlie 
sum  of  $2,121.51,  the  administrator  paid  the 
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sum  of  $1,109.58,  and  the  remainder  of  said 
f  ands  were  paid  on  the  claims  purchased  by 
aaid  King  at  the  same  ratio;  that  after  said 
payment  there  remained  due  on  plaintifte' 
approved  claim  the  sum  of  61,011.99,  with 
legal  interest  from  the  23d  day  of  November. 
1880,  which  sum  the  administrator,  by  the 
aforesaid  collusion  and  fraudulent  acts  in  the 
interest  of  said  King,  has  kept  and  withheld 
from  plaintiffs,  notwithstanding  the  order  for 
the  payment  of  the  same,  thereby  defrauding 
them  of  their  money;  that,  if  said  adminis- 
trator had  faithfully  and  honestly  discharged 
his  trust  by  refusing  to  pay  the  pretended 
claims  of  said  King,  there  were  sufficient 
funds  of  said  estate  to  pay  all  legal  claims, 
and  leave  more  than  $4,000  for  distribution 
among  the  hein;  that  said  administrator  well 
knew  that  the  said  claims  of  Rtcbard  King 
were  barred  by  the  statutes  of  limitation,  and 
were  not  valid  and  subsisting  claims  against 
aaid  estate,  and  that  he  had  no  lawful  right 
or  authority  to  pay  the  same;  that  said  ad- 
ministrator was  tbe  brother-in-law  of  said 
Bichard  King,  and  during  the  pendency  of 
said  admiiiistralion  was  in  the  general  em- 
ploy of  said  King;  that  said  King  was  one  of 
tbe  sureties  on  tlie  bond  of  said  administra- 
tor, and  the  other  surety,  John  S.  Oreer,  also 
a  defendant  herein,  being  an  agent  of  and  al- 
so in  the  general  employ  of  the  said  King; 
that  in  the  collection  of  said  King's  claims 
said  administrator  acted  as  the  agent  of  said 
King,  and  also  acted  as  his  agent  in  buying 
np  tlie  claims  held  by  the  parties  who  made 
tbe  motion  to  set  aside  the  allowance  and  ap- 
proval of  said  King's  claims;  that  by  his  zeal 
in  tbe  discbarge  of  the  duties  of  his  agency 
in  behalf  of  his  brother-in-law  and  surety, 
the  said  Bichard  King,  and  the  utter  disre- 
gard of  his  obligations  and  duties  as  admin- 
istrator, he  has  squandered  the  funds  of  said 
estate,  be  has  willfully  and  unlawfully  di- 
verted the  funds  of  said  estate  from  tbe  pay- 
ment of  the  legal  and  just  claim  of  plaintiffs, 
and  from  a  distribution  of  the  remainder 
among  the  heirs  of  said  estate,  and  misap- 

Sropriated  the  same  by  paying  the  sum  of 
5.888.69  to  his  brother-in-law  and  surety,  the 
said  King,  upon  claims  which  he  well  knew 
were  not  legal  or  valid  demands  against  said 
estate;  that  by  the  aforesaid  unlawful  and 
fraadalent  acts  of  said  administrator,  he  and 
his  saretles,  Bichard  King  and  John  S.  Greer, 
defendants  herein,  have  become  and  are  lia- 
ble to  plaintiffs  for  the  amount  of  their  claim 
remaining  unpaid  on  November  23,  1880, 
to-wit,  the  sum  of  •1,011.99,  with  interest 
thereon  at  8. per  cent  per  annum  from  said 
date;  that  by  bis  refusal  and  failure  to  pay 
tbe  same  on  the  said  date,  as  demnnded  un- 
der the  order  of  court,  and  tbe  willful  use  of 
said  money  in  paying  it  to  bis  surety  and 
brother-in-law  as  aforesaid,  and  withholding 
it  from  plaintiffs,  said  administrator  and  his 
said  snreties  became  and  are  liable  to  plain- 
tiffs for  damages  at  the  rate  of  5  per  cent, 
per  month  on  said  sum  of  $1,011.99  from  and 
since  November  28,  1880.    Prayer  that  "tbe 


pretended  claims  of  Richard  Sing  be  adjudged 
as  barred  by  limitation,  and  con.stituting  no 
claim  against  the  estate  of  Hiram  Chamber- 
lain at  the  time  of  the  approval  of  the  same; 
Ibat  the  approval  thereof  be  adjudged  wrong- 
ful and  illegal,  vacated  and  held  for  naught; 
that  the  administrator,  in  tbe  payment  of 
said  claims,  be  adjudged  to  have  willfully 
misappropriated  the  funds  of  said  estate  to 
defeat  the  payment  in  full  of  plaintiffs'  just 
claims;  that  all  of  his  acts  in  and  about  the 
allowance,  approval  of,  collection  and  pay- 
ment of,  the  said  claim,  the  purchasing  in 
behalf  of  said  King  of  the  claims  of  creditors 
contesting  the  approval  of  said  claims  to  de- 
feat action  by  the  court  on  saicf  contest,  the 
purchasing  of  all  other  claims  against  the  said 
estate,  except  that  of  pl^atiffs',  be  adjudged 
unlawful,  collusive,  and  fraudulent,  and  as 
done  and  committed  to  defraud  plaintiffs: 
and  that  they  have  judgment  against  defend- 
ant Bland  Chamberlain,  administrator,  and 
tbe  said  sureties  on  his  administrator's  bond, 
for  the  balance  due  plaintiffs,  and  interest 
thereon  and  5  per  cent,  per  month  thereon 
as  aforesaid,  for  all  costs,  and  general  relief." 
It  is  believed  that  the  court  did  not  err  in 
sustaining  tbe  demurrer,  for  tbe  following 
reasons: 

1.  When  King's  claims  were  allowed  and 
approved  by  the  court,  there  being  no  appeal, 
as  between  him  and  tbe  administrator,  the 
judgment  of  approval  by  tbe  probate  codrt 
was  conclusive. 

2.  That,  notwithstanding  this,  other  cred« 
iters  or  the  heirs,  on  the  final  settlement  of 
the  administrator's  account,  had  the  right  to 
show  in  the  probate  court  that  the  claims 
were  barred  at  tbe  time  they  were  allowed, 
and  to  defeat  the  claim  of  the  administrator 
to  credit  therefor.  Hefllefinger  t.  George, 
14  Tex.  569. 

3.  Because  the  district  court  lias  no  power, 
in  a  suit  on  the  administrator's  bond,  to  an- 
nul the  orders  of  tbe  probate  court.  Franks 
v.  Chapman,  60  Tex.  46.  If  plaintiffs  were 
dissatisfied  with  the  allowance  and  approval 
of  the  King  claims,  they  ought  to  have  inter- 
posed their  objection  to  the  administrator's 
final  account,  claiming  credit  therefor;  and  if 
their  objection  had  been  overruled,  and  the 
final  account  approved,  they  should  have  ap- 
pealed from  the  order  of  approval,  or  had  it 
reviewed  by  certiorari  or  bill  of  review.  We 
are  of  opinion  that  the  judgment  of  the  court 
below  should  be  affirmed. 

Gaines,  J.  Report  of  commission  of  ap- 
peals examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 

Statton,  C.  J.,  not  sitting. 


Howard  «.  Mastebsoit. 

(Supreme  Court  qf  Texat.    April  88, 1880.) 

TaasPASs  to  Tbt  Titlb— Cokmon  Bouboi— Bvi- 

DBNOB. 

In  trespass  to  try  title,  plaintiff  introdnoed 
In  evidence  a  deed  from  one  whom  be  olaiine^  to 
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be  the  oommon  aonroe  of  tttle,  and  proved  that  after 
the  deliveiy  defendant  obtained  a  sherifTs  deed  to 
the  land  on  a  judgment  against  plalntifTa  grantor 
and  another.  Held  not  to  make  a  prima  facie 
case,  since  it  did  not  appear  that  defendant's  title 
was  not  derived  from  the  other  judgment  debtor. 

Appeal  from  district  court,  Nolan  county. 
B.  L.  Ay  cook,  for  appellant.     Cowan  A 
FisTur,  for  appdiee. 

GAiMEa,  J.  Tbe  appellant  brought  this 
suit  against  appellee  in  the  ordinary  form  of 
an  action  of  trespass  to  try  title,  alleging 
that  he  was  the  owner  of  an  undivided  one- 
third  interest  in  the  land  in  controversy,  and 
that  the  heirs  of  John  Clark,  deceased,  (who 
were  neithSr  named  nor  made  parties  to  tbe 
suit,)  were  the  owners  of  the  other  undivided 
two-thirds.  Upon .  the  trial  the  plaintiff 
sought  to  prove  his  case  by  showing  that 
both  be  and  defendant  claimed  title  under 
Clarence  W.  McGreal  as  a  common  source, 
and  that  as  between  the  two  his  was  the  sn- 
perior  title.  He  did  not  attempt  to  deraign 
title  from  tbe  sovereignty  of  the  soil.  He  In- 
troduced In  evidence  a  deed  from  Olarenoe 
McGreal  to  Lucy  £.  Howard,  bis  wife,  for 
the  land  in  controversy,  dated  July  26,  1878, 
and,  in  order  to  establish  the  oommon  source, 
also  introduced  a  deed  from  the  sheriff  of 
Nolan  county  to  appellee  purporting  to  con- 
vey tbe  interest  of  Clarence  W.  McGreal  and 
Cornelia  Levin  on  the  land  in  controversy. 
This  deed  was  dated  April  4. 1888.  The  sale 
by  the  sheriff  was  made  by  virtue  of  an  exe- 
cntion  issued  upon  a  judgment  against  Clar- 
ence W.  McGreal  and  Cornelia  Levin  as  heiia 
of  Peter  and  Mary  C.  McGreal.  Whatever 
interest  passed  by  the  deed  to  Mrs.  Howard 
was  prima /aeU  tbe  community  property  of 
appellant  and  his  wife.  The  court  below  held 
that  the  plaintiff  had  failed  to  show  that  be 
and  defendant  claimed  under  a  common 
sonree,  and  gave  Judgment  for  the  defendant. 
We  are  of  opinion  that  tbe  court  did  not  err 
in  so  holding.  When  the  plaintiff  in  an  ac- 
tion of  trespass  to  try  title  has  proved  that 
both  be  and  tbe  defendant  claim  from  the 
same  grantor,  and  that  he  has  tbe  superior 
title  as  emanating  from  that  source,  he  has 
made  out  a  prima  faeie  case.  No  other 
facts  appearing,  it  is  to  be  presumed  that  the 
defendant  claims  no  other  title.  Tbe  effect 
of  his  claim  is  to  assert  that,  prior  to  the  con- 
veyance through  which  he  derives  bis  right, 
the  title  was  in  tbe  common  source,  and  this 
is  deemed  suflScient  to  relieve  the  plaintiff 
from  tbe  necessity  of  proving  that  fact. 
The  rule  is  Just,  useful,  and  convenient. 
But  "it  is  not  broadly  true  to  say,  as  is  some- 
times said,  that  when  two  persons  trace  title 
to  the  same  grantor  each  is  estopped  as 
against  the  other."  Bigelow,  Estop.  (4th 
Ed. )  p.  335.  The  author  J  ust  quoted  also  says : 
"The  question  is  one  of  the  burden  of  proof 
only."  Id.  p.  336,  note  1.  In  this  case  the 
plaintiff  claimed  title  to  an  undivided  one- 
third  interest  in  the  survey  described  In  his 
petition,  under  a  deed  from  Clarence  Mc- 
Greal, and  he  proved  that  the  defendant  held 


a  sheriff's  deed  which  purported  to  convey  to 
him  an  undivided  third  interest  in  the  land 
as  tbe  property  both  of  Clarence  MoGreal 
and  of  Mrs.  Lerin.    What  interest  tbe  de- 
fendant claimed  to  have  derived  through  the 
sheriff's  sale  from  Clarence  McGreal  thedeed 
does  not  show.    Tbe  effect  of  the  convey- 
ance is  merely  to  show  that  defendant  assert- 
ed some  title  to  be  In  McQreal  at  the  time  of 
the  sale.    This  is  not  sufficient  to  enable 
plaintiff  to  recover.    He  may  have  estab- 
lished that  he  Is  entitled  to  McGreal's  inter- 
est; he  should  also  show  what  that  interest 
is  before  he  can  have  a  judgment,  and  this  be 
lias  failed  to  prove.    But  appellant  insists 
that,  for  want  of  valid  service  upon  Mrs. 
Levin,  the  judgment  against  her  was  void, 
and  the  sheriff's  sale  passed  no  title  to  de- 
fendant.   Should  this  be  trne,  it  matters  not. 
Tbe  deed  to  defendant  shows  that,  while  be 
asserted  an  interest  in  the  land  in  McOreal, 
he  also  asserted  an  interest  in  Mrs.  Levin, 
and  proof  of  the  extent  of  the  interest  to 
which  plaintiff  has  shown  bis  title  is  still 
wanting.    Besides,  the  defendant  introduced 
in  evidence  a  deed  from  Mrs.  Levin  and  ber 
husband,  conveying  to  him  her  interest  in  tbe 
land  in  suit,  whatever  that  interest  may  have 
been.     The  plaintiff  should  have  shown  title 
in  Clarence  McGreal  from  tbe  sovereignty  of 
the  soil.    There  is  no  error  in  tbe  Judgment, 
and  it  is  affirmed. 


Oabnet  «i  at.  e.  Mabsalis  tt  al. 
(Suprsme  Court  q^  Ttxaa.    April  88,  IStXt.) 

EixnounoN— CiJkiiis  bt  Tbucd  Paxtum. 

1.  Where  property  seised  onder  an  exeontton 
Is  claimed  by  a  tUra  person,  it  is  Immaterial 
whether  its  value  is  properly  estimated  In  the  re- 
turn, if  It  is  pn>i>erly  assessed  on  the  claimant's 
bond. 

8.  Failure  to  Indorse  on  an  execution  the  name 
of  the  court  to  which  a  bond  of  a  claimant  was  re- 
turned is  harmless  error,  when  such  Indorsement 
Is  made  on  the  bond  itself,  and  the  claimant  finds 
the  proper  court,  and  duly  defends  tbe  salt  there. 

Appeal  from  district  court.  Hill  county. 
B.  D.  Tarlton,  for  appellants.    JfcJiTtonon 
<£  Carlton,  for  appellees.  . 

Henbt,  J.  T.  L.  Marsalis  A  Co.  caused 
an  execution,  issued  by  a  Justice  of  Hill  coun- 
ty, to  be  levied  upon  the  interest  of  T.  D. 
Carney  in  an  engine,  boiler,  and  machinery 
alleged  to  have  been  owned  by  said  Carney 
and  one  Whitroore  as  partners.  Appellants 
made  an  affidavit  and  gave  bond  for  tbe  trial 
of  the  right  of  property.  The  bond  was  in- 
dorsed by  the  constable  as  follows:  "The 
value  of  the  interest  of  the  within  described 
property  levied  upon  by  me  has  been  by  me 
assessed  at  five  hundred  dollars,  and  this 
bond  and  oath  has  been  by  me  returned  to 
the  district  court  of  Hill  county,  Tex."  The 
return  on  the  execution  showed  that  claim 
had  been  made  and  that  the  property  had  been 
delivered  to  the  claimant,  but  did  not  state  to 
what  court  the  bond  was  returned.  Both 
parties  appeared  in  the  district  court,  and  is- 
aae  between  them  was  Joined.    Tbe  trial  re- 
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suited  in  a  judgment  in  favor  of  the  plaintlUs 
in  execution,  from  wbicb  the  claimants  prose- 
cute this  appeal.  Appellants  assign  the  fol- 
lowing errors :  "  (1 )  The  court  erred  in  over- 
ruling defendants'  motion  in  arrest  of  judg- 
ment, because  the  return  on  the  execution 
shows  that  the  propei-ty  levied  on  is  of  less 
value  than  five  hundred  dollars.  (2)  Be- 
cause there  is  no  Indorsement  on  the  writ  of 
execution  showing  to  what  court  the  l>ond 
had  been  returned. "  It  bncomes  immaterial 
to  consider  whether  the  value  of  the  property 
was  estimated  in  the  return  made  on  the  ex- 
ecution upon  the  interest  of  the  defendant  in 
execution  or  the  entire  property  owned  by 
the  partnership.  The  assessment  of  value 
was  properly  made  upon  the  bond,  and,  as 
will  l)e  seen,  there  is  no  doubt  about  its  l>e- 
ing  there  made  upon  the  interest  levied  up- 
on, and  not  upon  the  entire  property.  The 
name  of  the  court  to  which  the  bond  was  re- 
turned was  indorsed  on  the  bond  itself,  in- 
stead of  upon  the  execution,  as  the*  statute 
prescritieB.  But  the  claimant  found  the  prop- 
er court,  and  defended  the  suit,  which  would 
have  made  the  omission  immaterial,  even 
had  there  been  an  entire  failure  in  that  par- 
ticular.   The  judgment  must  be  affirmed. 


Ft.  WoBiB  &  D.  G.  Bt.  Go.  «.  Wiluahs. 
(Supreme  Court  of  Texa».  April  )B,  189a) 
CAXSints— LiABiLirr  ov  Cofrmamo  Lima. 
By  a  contract  between  phtintilt  and  a  rail- 
road company  whose  line  connected  with  that  of 
the  detenaaat,  it  was  agreed  that  plainUfl's  cattle 
should  be  tranjnported  to  a  point  beyond  tbe  line  of 
such  road,  the  UablUtgr  of  the  oontractlng  road  to 
cease  at  Its  terminns.  From  that  point  the  oatUe 
were  banled  over  several  roads,  and  were  finally 
delivered  to  the  defendant  road,  which  delivered 
them  at  their  desUnatlon.  and  oolleoted  aU  charges 
for  carriage  from  plaintiit.  Rev.  St.  Tez.  art.  4301, 
provides  that  every  railroad  company  sliall.  for  a 
reasonable  compensation,  draw  over  Its  road  wltb- 
ont  delay  the  passengers,  merobandlse,  and  oars  of 
every  other  nulroad  company  which  may  enter  and 
connect  with  its  road.  Held,  that  the  facts  were 
insniBcient  to  fix  any  liability  npon  defendant,  as 
member  of  a  partnership,  or  as  Joint  contractor, 
for  injuries  reoeived  by  tbe  cattle  on  roads  other 
than  its  own;  its  action  In  baullng  such  cattle,  as 
It  was  required  to  do  by  law,  not  of  Itself  amount- 
ing to  a  ratification  of  the  contracts  Following 
RaUway  Co.  v.  Baird,  (Tex.)  12  &  W.  530. 

Appeal  from  district  court.  Clay  county. 
J.  M.  0''NeUl,  for  appellant.     John  Doioell 
and  Hazlewood  <t  Templeton,  for  appellee. 

Henst,  J.  This  suit  was  instituted  by 
appellee  upon  causes  of  action  stated  as  fol- 
lows in  brief  of  his  attorneys  filed  in  this 
court:  "Appellant  was,  in  connection  with 
the  Texas  &  New  Orleans  Bailroad  Company, 
tbe  Gtolveston,  Harrisburg  &  San  Antonio 
Bailway  Company,  and  the  Gulf.  Colorado  & 
Santa  Fe  Bailway  Company,  engaged  in  tbe 
shipment  and  transportation  of  freight,  such 
aa  live-stock,  consisting  of  cattle  and  iiorses, 
and  other  goods  and  property  commonly 
known  as  'fieight,'  as  common  carriers  for 
hire,  each  and  all  of  said  companies  being 
connecting  Unea  of  railway,  and  acting  as 


through  lines,  and  proposing  and  agreeing  to 
accept,  receive,  and  transport  freight  as  such 
upon  through  contracts,  and  through  bills  of 
lading,  from  one  station  on  any  of  said  roads 
to  any  other  station  on  either  of  said  roads, 
and  agreeing  and  contracting  and  binding 
themselves  and  each  of  said  railroads  to 
speedily,  safely,  and  securely  convey,  trans- 
port, and  deliver  said  freight  at  the  point  of 
destination,  in  like  order  and  condition  as 
when  received.  That  on  the  said  18th  day  of 
May,  A.  D.  1884,  tbe  said  defendant  was  like- 
wise, in  connection  with  the  International  Sc. 
Great  Northern  Bailway  Company  aud  tiie 
Missouri  Facifio  Bailway  Company,  engaged 
in  the  carriage  and  transportation  of  freight, 
such  as  live-stock,  oonsisting  of  catUe  and 
horses,  and  other  goods  and  property  com- 
monly known  as 'freight, '  as  common  carriers 
for  hire,  each  and  all  of  said  companies  t)eiug 
connecting  lines  of  railway,  and  acting  as 
through  lines,  and  proposing,  accepting,  and 
agreeing  to  receive  and  transport  freight  as 
such,  upon  through  contracts  and  through 
bills  of  lading,  from  one  station  on  any  of 
said  railroads  to  any  other  station  on  the  same 
road,  or  to  any  other  st-atlon  on  either  of  said 
railroads,  and  agreeing,  proposing,  contract- 
ing,  and  holding  themselves  and  each  ci.  said 
railroads  to  speedily,  safely,  and  securely 
carry  and  transport  said  freight  to  the  point 
of  destination,  and  there  deliver  the  same  la 
like  order  and  condition  as  when  received. 
That  appellant's  road  extended  from  Port 
Worth,  in  Tarrant  county,  Tex.,  to  Henri- 
etta, in  Clay  county,  Tex.  That  at  tlie  town 
of  Fort  Worth  it  is  connected  with  tbe  Gulf, 
Colorado  &  Santa  Fe  Bailway,  and  with  the 
Missouri  Pacific  Bailway  Company,  and  was 
so  connected  at  tbe  time  of  the  injuries  com- 
plained of.  That  about  tbe  18th  day  of  May. 
1884.  appellee  was  tbe  owner  of  1,651  head  of 
stock  cattle  of  the  value  of  twenty  thousand 
dollars,  and  forty  bead  of  horses  of  the  value 
of  fifteen  hundred  and  eighty  dollars,  and 
was  in  posseesion  of  the  same  at  Devers.  a 
station  on  the  line  of  the  Texas  &  New  Or- 
leans Railroad,  in  Liberty  county,  Tex.,  and 
desired  to  ship  and  transport  the  same  by 
railroad  from  this  station  to  the  station  of 
Henrietta,  in  Clay  county,  Tex.,  on  a  through 
contract  and  bill  of  lading  over  the  said  Texas 
&  New  Orleans  Bailway,  the  Galveston,  Har- 
risburg  &  San  Antonio  Bailroad,  the  Santa 
Fe  Bailroad,  and  defendant's  line  of  railway. 
That  also  about  the  18tb  day  of  May,  1884, 
petitioner  was  the  owner  of  510  head  of  stock 
cattle,  in  good  order  and  condition,  of  the 
value  of  ten  thousand  and  five  hundred  dol- 
lars, and  in  possession  of  them  through  his 
agent,  M.  £.  Willlaras,  at  Kyle,  in  Hays 
county.  Tex.,  a  station  on  the  International 
&  Great  Northern  Bailroad,  and  desired  to 
ship  the  same  from  tbe  said  station  of  Kyle 
to  the  station  of  Henrietta,  in  Clay  county, 
Tex.,  over  that  railroad,  over  the  line  of  the 
Missouri  Pacific  Bailway,  and  over  the  line 
of  defendant's  railway.  That  about  tbe  18th 
d^  of  May,  1888,  appeUant  ddivered  tbe 


«88 


BOUTHWESTBBK  REPOBTEB,  Vol.  18. 


(Tax. 


cattle  and  horses  at  Devers  in  good  order  and 
condition  to  the  Texas  &  New  Orleans  Bail- 
road,  to  be  transported  as  aforesHid,  upon  a 
written  contract  and  tbrougb  bill  of  lading, 
a  copy  of  which  was  attached  to  the  petition. 
Tliat  a  delivery  to  the  Texas  &  New  Orleans 
Railroad  was  a  delivery  to  the  Galveston. 
Harrisburg  &  San  Antonio  Bailway,  the  Gulf, 
Colorado  &  Santa  Fe  Railway,  and  to  defend- 
ant, and  was  to  each  of  these  a  delivery. 
Tliat  about  the  18th  day  of  May,  1884,  peti- 
tioner, through  his  agent  M.  E.  WilliHms,  in 
good  order  and  condition,  delivered  the  cattle 
at  Kyle  to  the  Missouri  Pacific  Railway  Com- 
pany, by  making  the  delivery  to  the  Inter- 
national &  Great  Northern  Rai  Iroad  Company, 
which  was  leased,  and  being  operated  by  the 
Misaoarl  Pacific  Railway  Company,  and  that 
this  delivery  was  a  delivery  to  the  Interna- 
tioniil  &  Great  Northern  Railroad  to  the  Mis- 
souri Pacific  Railway  Company  and  to  defend- 
ant. That  said  cattle  were  to  be  transported 
as  Hforesaid,  and  on  a  through  contract  and 
bill  of  lading,  from  Kyle  to  Henrietta,  the 
contract  of  shipment  being  attached  to  the 
petition.  That  the  Texas  &  New  Orleans 
Railroad  In  making  the  contract  of  shipment, 
and  receiving  said  cattle  thereon  for  trans- 
portiicion  from  Devers  to  Henrietta,  was  act- 
ing for  itself,  and  as  the  agent  for  the  other 
railroads  over  which  the  cattle  were  to  pass, 
and  especially  was  the  agent  of  defendant. 
That  the  Missouri  Pacific  Railway  Company, 
receiving  said  cattle  thereon  for  transporta- 
tion, was  acting  for  itself,  and  as  the  agent 
nt  the  other  railroads  over  which  said  cattle 
were  to  pass,  and  was  especially  the  agent  of 
defendant.  That  said  railway  companies,  as 
afortisaid,  each  acting  for  itself  and  for  de- 
fendHnt  herein,  as  connecting  lines,  so  neg- 
ligently and  wrongfully  conducted  themselves 
that  they  did  not  deliver  said  cattle  and 
horses  to  plaintiff  at  Henrietta,  Tex.,  but  vio- 
lated their  contract,  and  failed,  neglected,  and 
refuse  to  deliver  said  cattle  and  horses  as 
therein  required,  and  that  by  reason  of  the 
negligence  and  carelessness  of  defendant, 
and  of  the  connecting  lines  as  aforesaid,  some 
of  said  cattle  were  killed,  and  the  others 
greatly  injured  and  damaged.  That  by  rea- 
son of  the  unsafe  and  insecure  track  of  de- 
fendant's railway  and  tbat  of  the  other  con- 
necting lines,  and  by  reason  of  the  defective 
and  Insecure  cars  in  which  said  cattle  and 
horses  were  shipped,  and  the  insufficient  and 
improper  engines  drawing  said  cars,  as  well 
as  the  negligent  and  careless  operatives  of 
said  railways  as  aforesaid,  the  cars  in  which 
the  cattle  and  horses  were  transported  were 
wrecked,  derailed,  and  the  cars  thrown  from 
the  track,  many  of  them  killed,  and  the  bal- 
ance greatly  injured,  and  that  in  the  transit 
of  the  cattle  they  were  delayed  the  space  of 
forty-eight  hours  over  the  time  necessary  to 
properly  transport  them,  and  the  horses  were 
delayed  the  space  of  ten  days  over  the  time 
necessary  to  transport  them. " 

Attached,  as  exhibits,  to  the  petition  were 
two  contracts,  both  signed  by  plaintiff,  one  by 


the  "Agent  for  Louisiana  Division  Galves- 
ton, Harrisburg  &  San  Antonio  Railway  Sys- 
tem, "and  the  other  by  the  "  Agent  for  the  Mis- 
souri Pacific  Railway  Company. "  The  flrst- 
mentloned  contract  provides  for  the  transport 
tation  of  the  cattle  to  Henrietta  station  at  the 
rate  of  $50  per  car-load.  It  further  provides 
"that,  in  case  the  live-stock  mentioned  here- 
in is  to  be  transported  over  the  road  or  roads 
of  any  other  railroad  company,  the  party  of 
the  first  part  shall  be  released  from  liability 
of  every  kind  after  said  live-stock  shall  have 
left  its  road ;  and  the  party  of  the  second  part 
hereby  so  expressly  stipulates  and  agrees,  the 
understanding  of  both  parties  hereto  being 
tbat  the  party  of  the  first  part  shall  not  be 
held  or  deemed  liable  for  anything  beyond 
the  line  of  the  Galveston,  Harrisburg  &  San 
Antonio  Railway,  Texas  &  New  Orleans  Bail- 
road,  Louisiana  Western  Railroad,  Sabine  & 
East  Texas  Railway,  excepting  to  protect  the 
through  rate  of  freight  named  herein. "  The 
contract  with  the  Missouri  Pacific  Railway 
Company  contained  substantially  the  same 
provisions.  The  defendant  railway  company 
was  not  alluded  to  in  either  contract. 

The  defendant  excepted  generally  and  spe- 
cially to  the  petition,  and  denied  its  allega- 
tions generally,  and  denied  specially  that  it 
had  with  any  of  the  railroads  mentioned  in 
said  contracts  any  connection,  association,  or 
arrangement  for  the  transportation  of  freight, 
or  tbat  any  of  them  were  authorized  to  act 
for  it  as  agent  In  making  the  contracts  sued 
upon. 

It  was  proved  by  defendant  that  its  road 
extended  from  Fort  Worth  to  Henrietta,  and 
was  the  only  railroad  line  between  the  two 
places;  that  no  contract  existed  between  it 
and  the  other  roads  for  the  transportation  of 
cattle  or  through  bills  of  lading;  that  there 
was  no  association  between  it  and  any  other 
roiid;  that  no  one  was  authorized  to  sign  the 
contracts  for  it;  that  the  cattle  were  tend- 
ered to  it  for  shipment  at  Fort  Worth  by  the 
lines  that  had  transported  them  to  that  place, 
and  that  defendant  transported  them  with- 
out changing  cars  to  the  point  of  their  desti- 
nation, and  there  collected  the  contract  prices 
for  their  transportation;  that  the  local  rate  of 
the  defendant  from  Fort  Worth  to  Henrietta 
was  retained  by  defendant,  and  the  remain- 
der of  the  freight  paid  was  remitted  to  the 
other  roads.  Judgment  was  rendered  in  fa- 
vor of  plaintiff  upon  the  verdict  of  a  jury. 

There  was  no  error  in  overruling  the  ex- 
ceptions to  plaintiff's  petition.  We  deem  it 
unnecessary  to  consider  in  detail  the  assign- 
ments of  error  on  the  charge  of  the  court, 
and  upon  its  refusal  to  sustain  defendant's 
motion  for  a  new  trial.  The  main  question 
is  similar  to  the  one  decided  by  this  court  at 
the  last  Tyler  term,  in  the  case  of  Railway 
Go.  V.  Baird,  12  S.  W.  Rep.  530.  In  tbat  case 
it  was  said:  "If  the  Louisville  &  Nashville 
Railway  Company  had  not  authority  by  vir- 
tue of  the  existence  of  a  partnership  between 
itself  and  the  other  lines  over  which  the  cat- 
tle were  to  pass,  or  by  virtue  of  an  agency 
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conferred  on  it  by  the  other  companies,  em- 
powering It  to  make  a  contract  which  would 
bind  them  jointly,  then  the  contract  was 
■imply  the  contract  of  the  company  that  made 
It,  by  which  it  was  bound  to  transport  the 
cattle  on  its  own  line  as  far  as  that  extended, 
and  beyond  that  to  furnish  transportation 
throaglt  other  lines.  *  *  *  In  the  ab- 
sence of  proof  of  express  authority,  facts  may 
be  shown  which  will  be  sufiScient  to  authorize 
a  juiy  to  And  that  the  power  actually  existed. 
*  *  ♦  A  railway  company  cannot  be  held 
to  have  ratiSed  a  contract  from  the  fact  that 
it  performed  some  of  the  services  contem- 
plated by  it,  when  it  is  not  at  liberty,  con- 
tract or  no  contract,  to  refuse  to  render  the 
servloe.  At  the  time  the  cars  in  which  ap- 
pellee's cattle  were,  were  received  by  appel- 
lant, the  law  provided  that '  every  such  com- 
pany shall  for  a  reasonable  compensation 
draw  over  their  railroad,  without  delay,  the 
passengers,  merchandise,  and  cars  of  every 
other  railroad  company  which  may  enter  and 
connect  with  their  railroad.'  *  *  *  In 
the  face  of  such  legislation,  the  evidence 
should  show  something  more  than  that  a 
through  shipment  was  made;  *  *  *  that 
a  price  was  fixed  for  the  entire  transporta- 
tion, and  collected  by  the  last  carrier, — be- 
fore it  ought  to  be  held  that  this  was  a  joint 
contract  for  transportation  that  would  render 
each  carrier  liable  for  failure  of  duty  on  the 
part  of  other  carriers  in  the  connected  lines." 
The  charges  gi  ven  and  the  ruUng  of  the  court 
upon  defendant's  motion  for  a  new  trial  were 
contrary  to  the  rnles  here  announced.  We 
find  nothing  in  the  facts  of  this  case  making 
deif endant  I  i  able  for  any  i  n j  u  riea  to  the  f reigh  t 
that  did  not  occur  after  the  property  had  come 
into  its  own  custody,  and  upon  another  trial 
the  qoeetion  of  its  liabilily  ought  to  be  so  re- 
8trl<^ed.  The  judgment  must  be  reversed, 
and  the  cause  remanded. 


MissotTRi  Pao.  Rt.  Co.  e.  WniPKini. 
(Supreme  Court  of  Texas.    April  15, 1890.) 

OABNISHMKNT — EZIHPTION— Akswib. 

Under  Rev.  St.  Tex.  art.  218,  whioh  provides 
that  "no  current  wages  tor  personal  Bervices  shall 
be  aobjeot  to  gamistament, "  a  garnishee  who  is 
Indebted  to  the  principal  defendant  for  current 
wages  is  bound  to  disclose  the  facts  showing  the 
ezemiitlon  where  the  principal  defendant  has  not 
voluntarily  appeared,  and  has  not  been  formally 
cAtei  to  appear.  In  toe  gamisluueiit  proceeding, 
thongh  araoles  188,  189,  In  terms,  require  the 
garnishee  to  answer  only  as  to  the  fact  of  indebt- 
edness. 

Error  ftom  circuit  court,  Bexar  connty. 
Carr  dk  Lewis,  for  plaintiff  in  error.    T. 
ff.  Pray,  for  defendant  in  error. 

Gainbs,  J.  Thia  suit  was  bronght  by  the 
defendant  in  error  against  plaintiff  In  error 
to  recover  a  Inlance  due  him  for  services  as 
a  brakeman.  The  defendant  company  an- 
swered, among  other  things,  that,  in  a  cer- 
tain suit  In  which  this  plaintiff  was  defend- 
ant, a  writ  of  garnishment  had  been  sued 


upon  it,  and  that  upon  the  coming  in  of  its 
answer  a  judgment  had  been  rendered 
against  it,  which  it  bad  paid.  A  transcript 
of  the  proceedings  in  the  garnishment  suit 
was  introduced  in  evidence  by  the  defendant 
upon  tlie  trial.  They  showed  that  the  de- 
fendant company  answered  that  it  was  in- 
debted to  this  plaintiff,  but  did  not  show  tliat 
the  answer  disclosed  that  the  indebtedness 
was  for  current  wages.  The  court  held  tliat 
the  judgment  in  the  garnishment  proceed- 
ings, and  its  payment  by  tlie  defendant  com- 
pany, did  not  diminish  the  liability  of  the 
company  to  the  plaintiff  in  this  suit,  and 
gave  judgment  accordingly.  The  ruling  of 
the  court  in  that  particular  is  here  assigned 
as  error. 

Our  statutes  provide  that  "no  current 
wages  for  personal  service  shall  be  subject  to 
garnishment,  and,  where  it  appears  upon  the 
trial  that  the  garnishee  is  indebted  to  the  de- 
fendant for  such  current  wages,  the  gar- 
nishee shall  nevertheless  be  discharged  as  to 
such  indebtedness."  Rev.  St.  art.  218.  The 
question,  then,  is,  will  the  garnishee,  who  is 
indebted  to  the  defendant  in  the  suit  for  cur- 
rent wages,  be  protected  by  a  judgment 
against  him  when  he  fails  to  state  in  his  an- 
swer the  facts  which  show  the  exemption? 
We  think  this  question  must  be  answered  in 
the  negative.  The  garnishment  proceeding 
is  ancillary  to  the  main  suit,  and  to  it  the  de- 
fendant in  the  prindpal  action  Is  not  a  party. 
He  is  not  required  to  be  served  with  notice 
of  either  the  issuing  or  the  service  of  the 
writ  of  garnishment.  It  is  true  that  our 
statutes,  literally  construed,  require  the 
garnishee  to  answer  only  whether  or  not  he 
is  Indebted  to  defendant,  and  whether  or  not 
be  has  any  effects  of  the  defendant  in  his 
possession,  and  does  not,  in  terms,  direct  that 
he  shall  say  whether  such  indebtedness  or 
such  etfects  are  exempt  from  a  forced  appro- 
priation to  the  payment  of  debts  or  not.  Id. 
arts.  188,  189.  The  statutes  of  some  of  the 
states  require  him  to  answer  only  as  to  debts 
or  property  not  exempt.  We  thi nk,  however, 
that,  since  the  defendant  is  not  required  by 
the  statute  to  have  notice  of  the  service  of 
the  writ,  it  was  not  intended  that  the  gar- 
nishee should  in  his  answer  conQne  him- 
self to  the  literal  directions  of  the  statute, 
when  he  knows  that  the  debt  or  property  is 
exempt.  Such  a  rule  would  place  it  in  the 
power  of  the  garnishee,  in  many  cases,  to  de- 
prive the  defendant  of  the  exemption  which 
the  law  affords  him.  The  garnishment  may 
issue  after  judgment;  and,  even  when  it  is 
issued  liefore,  the  defendant  may  remain  ig- 
norant of  the  fact,  unless  he  sees  proper  to 
defend  the  principal  suit.  If,  after  service 
of  citation,  he  determines  not  to  defend,  he 
may  expect  a  judgment  to  be  rendered  against 
him,  and  execution  to  issue;  but  we  know  of 
no  rule  which  requires  him  to  take  notice  of 
any  ancillary  proceedings.  If  he  fails  to  ap- 
pear, and  the  plaintiff  amends  the  statement 
of  his  demand  so  as  to  show  a  cause  of  action 
materially  different,  he  must  have  notice. 
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For  this  reason,  we  cannot  tbiuk  that  it  was 
the  intention  of  the  legislature  that  he  should 
be  concluded  by  the  judgment  in  the  garnish- 
ment proceeding  when  the  garnishee  has 
failed  to  disclose  the  facts  showing  the  ex- 
emption, and  when  he  has  not  been  formally 
cited  to  appear,  and  has  not  voluntarilx  ap- 
peared for  the  purpose  of  maintaining  his 
right.  This  ruling  we  think  in  aooordance 
with  the  great  weight  of  authority  in  tiie 
courts  of  other  states.  The  statute  of  Maine 
provides  that  "no  person  shall  be  adjudged  a 
trustee  *  *  *  by  reason  of  any  amount 
due  from  him  to  the  principal  defendant,  as 
wages  for  bis  personal  labor,  for  a  time  not 
exceeding  one  month."  Rev.  St.  1841,  c. 
119,  §  63.  In  construing  that  statute  the 
supreme  court  of  that  state  say:  "The  stat- 
ute secures  to  the  laborer  his  claim  of  pay- 
ment for  one  month's 'labor,  and  places  it  be- 
yond the  reach  of  bis  creditors ;  and  his  debt- 
or cannot  deprive  him  of  it  by  his  neglect  to 
disclose  the  whole  matter  when  summoned 
as  his  trustee."  Lock  v.  Johnson,  86  Me. 
464.  The  following  authorities  are  to  the 
same  efCeet:  Railroad  Oo.  ▼.  Raglaod.  84  111. 
375;  Winterfleld  ▼.  Railway  Co.,  29  Wis. 
589;  Daniels  t.  Mau,  75  Me.  897;  Jones  t. 
Tracy,  75  Fa.  St.  417.  The  case  before  us 
illustrates  the  injustice  of  a  contrary  doctrine. 
The  suit  in  which  the  writ  of  garnishment 
was  sned  out  was  brought  June  25, 1886,  in 
a  justice's  court  of  Williamson  county.  The 
writ  of  garnishment  was  issaed,  was  serTsd, 
and  was  answered  by  the  garnishee  on  the 
same  day  the  suit  was  instituted.  The  cita- 
tion for  the  defendant  to  Williamson  county 
was  returned  "Not  found,"  when  an  aliag 
issued  to  Bexar  county,  and  was  served  upon 
him.  He  made  default.  There  is  nothing 
in  the  record  to  indicate  that  he  ever  had  any 
reason  to  suspect  that  a  garnishment  had  is- 
sued to  subject  his  wages  to  the  payment  of 
the  debt.  In  saying  that  the  defendant  in 
tlie  principal  suit  is  not  a  party  to  the  gar- 
nishment proceeding,  we  do  not  wish  to  be 
understood  as  holding  that  he  Ims  not  the 
right  to  appear  in  a  case  Uke  this,  and  to 
make  his  own  defense.  On  the  contrary,  our 
stotutes  expressly  permit  this.  Rev.  St.  art. 
212.  What  we  do  mean  to  say  is  that  he  is 
not  to  be  held  to  have  constructive  notice  of 
the  garnishment  proceeding. 

We  will  say,  in  addition,  that,  in  every 
case  of  this  character,  it  would  be  a  proper 
practice  for  the  garnishee,  after  disclosing 
the  facto  which  show  the  exemption,  to  have 
the  defendant  cited,  to  the  end  that  be  should 
make  his  own  defense.  See  Iglehart  v. 
Moore,  21  Tex.  501.  The  parties  at  interest 
will  then  have  the  burden  of  the  litigation; 
and  upon  the  trial  the  garnishee  will  be  en- 
titled to  recover  his  costs,  and  a  reasonable 
attorney's  fee,  for  his  answer.  This  certeinly 
should  be  the  practice  when  the  fact  of  the 
exemption  is  contested  by  the  plaintiff,  or 
when  the  garnishee  is  in  doubt  as  to  the  facts. 
Such  a  rule  affords  ample  protection  to  all 
parties.    The  judgment  is  affirmed. 


Andbbwb  v.  Ket  et  aL 

(Supreme  Court  of  Texas.    April  88,  1890.) 
VsitsoB'a  liiBH— Patuitt— Priositus— Tbiai. 

1.  Where  a  reador's  lien  aeouring  a  non-negoti- 
able note  was  foreclosed  by  an  assignee  of  the  note 
after  the  same  had  been  paid,  a  purchaser  under 
the  foreclosure,  with  notice  of  snoh  payment,  and 
of  the  existence  of  a  junior  lien,  take*  no  title  aa 
against  a  purchaser  under  foreclosure  by  tbe  ]a- 
nlor  lienholder,  who  was  not  a  party  to  the  first 
suit. 

a.  Where  issues  of  fact  have  been  tried  bjr  the 
ooart,  judgment  will  not  be  reversed  beoanse  of 
the  admission  of  testiinony  merely  immaterial, 
though  of  a  character  that  might  prejudice  a  Jnry. 

8.  It  is  no  ground  of  rerersal  tna^  in  a  trial  be- 
fore the  oonrt,  there  wae  a  finding  of  inunatorial 
facts. 

4  It  is  not  neoessary  that  facts  found  by  the 
oourt  rhoold  be  set  out  with  the  parUoularify  re- 
quired la  speoial  pleading. 

Appeal  from  district  court,  Parker  county. 
Hood,  LatUUan  A  Stephens,  for  appellant. 
B.  P.  NiohK^mm,  for  appellees. 

GAlMBa,  J.  This  suit  was  brought  by  ap- 
pellant against  appellees  to  recover  a  tract  of 
land  consisting  of  160  acres.  Defendant 
Jackson  disclaimed  as  to  the  west  half  of  the 
traot,  but  made  defense  as  to  tbe  east  half, 
and  recovered  s  judgment.  Plaintiff  ol>- 
tained  a  judgment  agidnat  the  other  defend- 
ants, and  they  have  not  appealed.  Tbe  eon- 
troversy  is  now  solely  between  the  plaintiff 
and  defendant  Jackson  as  to  the  title  to  tlie 
east  haU  of  the  traot.  Thecase  was  tried  by 
the  court  without  a  jury,  and  the  judge's 
findings  of  fact  sufflcienOy  stete  the  case. 
They  are  as  follows:  "(1)  On  the  19th  of 
January,  1885,  the  defendants  J.  B.  Plum- 
lee  and  D.  M.  Key  executed  and  delivered  to 
one  Martin  Stults  their  non-negotiable  note 
or  obligation  for  S690,  payable  in  three  annu- 
al installments  of  6230  each.  This  note  was 
given  for  the  purchase  money  on  part  of  the 
land  described  in  plaintiff's  petition;  the  bal- 
ance of  the  purchase  money  being  paid  down. 
At  the  same  time  Stults  and  wife  executed 
and  delivered  to  Plumlee  and  Key  a  deed  to 
tbe  land  described  In  plaintiff's  petition.  In 
which  they  expressly  retained  a  vendor's  lien 
to  secure  tbe  payment  of  the  said  note  or  ob- 
ligation. (2)  On  the  22d  of  June,  1885,  de- 
fendants Key  and  Plumlee  divided  said  land 
between  them.  Key  taking  the  east  half,  and 
Plumlee  tbe  west  lialf.  *  *  «  (8)  On 
the  2d  of  November,  1885,  defendant  Key 
and  wife  deeded  to  W.  H.  LitUe  their  east 
half  of  the  land.  Little  paid  them  f  185 
down,  and  agreed  to  pay  M.  Stults  three 
note  J,  for  amounts  as  follows:  $72.50,  due 
December  25,  1885:  680,  due  December  25, 
1886;  and  $80,  due  December  25,  1887.  Lit- 
tle also  executed  and  delivered  to  Key  bis 
note  for  f85,  which  Key  subsequently  trans- 
ferred for  value  to  Jackson.  A  lien  was  ex- 
pressly retained  in  this  deed  to  secure  the 
payment  of  all  the  notes.  Little  never  exe- 
cuted the  notes  to  Stults,  but  paid  the  $72.50. 
(4)  In  February,  March,  and  April,  1886, 
Plumlee  paid  tbe  balsnoe  due  on  tha  notaa  to 
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Stults;  he  having  paid  some  amounto  before 
that  time,  and  Little  having  paid  the  S72.50. 
Fliimlee  took  up  the  Stults  note,  and  held  the 
note  until  the  25th  of  December,  1886.  (5) 
On  the  25th  of  Decemljer  he  sold  to  one  Bui- 
lard  his  claim  against  Little  for  $160.  and 
turned  over  to  Bullard  the  note  executed  to 
Stnlts,  with  dir»ctioa'3  to  Bullard  to  get  Lit- 
tle to  execute  to  him  (Bullard)  his  two  notes, 
as  he  bad  agreed  to  do  to  Stults  in  his  deed 
from  Key  and  w<fe,  and  Flumlee  directed 
Bullard,  upon  his  obtaining  the  notes  of  Lit- 
tle, to  return  the  M.  Stults  note  to  him. 
(riumlee.)  (6)  Bullard  failed  to  get  Little's 
notes  for  $160.  but  took  the  note  of  Flumlee 
and  Key,  executed  to  M.  Stults,  upon  which 
there  was  indorsed  only  the  following  pay- 
ments, 972.50  and  $22.30,  and  traded  the 
same  to  H.  W.  Kuteman  for  $80,  and  told 
Kuteman  there  was  owing  only  $160  on  ttie 
Stults  note.  (7)  On  the  20th  of  January, 
1887,  Kuteman  brought  suit  in  the  district 
court  of  Parker  county  on  the  M.  Stults  note 
for  the  two  installments  whiqh  appeared  to 
be  due,  *  *  *  less  only  the  credits  in- 
dorsed, against  J.  R.  Plomlee,  D.  M.  Key, 
and  Lucy  B.  Sumerall,  who  had  in  the  mean- 
time bought  out  Little,  and  was  in  poaaes- 
sion,  and  by  fraudulent  promises  to  defend- 
ants induced  them  not  to  appear,  and  on  the 
11th  of  February,  1887,  obtained  a  Judgment 
by  default  (or  $365.20  and  ooats  against  the 
parties  above  named,  and  foreclosed  the  Uen, 
as  stated  in  the  Stnlts  note,  on  the  land  de- 
scribed in  plaintiff's  petition;  and  under  an 
order  of  sale  under  said  judgment  on  the  9d 
of  May,  1887,  at  public  sale,  A.  R.  Andrews 
bought  the  land,  paying  to  Kuteman  the 
amount  of  the  judgment  and  costs  therefor. 
(8)  On  the  24th  of  December,  18^6,  Jackson 
instituted  suit  in  the  district  court  of  Parker 
county  on  the  $85  note,  due  by  Uttle,  which 
be  had  bought  from  Key.  against  Key,  Little, 
and  Mrs.  Lucy  B.  Sumerall,  who  had  bought 
out  Little,  and  was  in  possession,  and  sought 
to  foreclose  his  vendor's  lien;  and  on  thelltb 
d  Febroary  be  obtained  a  judgment  by  de- 
fault agal  nst  said  parties  for  $86.33  and  costs, 
and  foreclosed  his  lien  on  the  lanil  described  in 
his  answer,  and  on  the  3d  of  May,  1887. 
bought  in  the  land  under  said  order  of  sale. 

}9)  The  plaintiff  in  this  suit  bad  notice,  be- 
ore  he  purchased  the  land,  of  the  claim  of 
Jackson,  and  had  notice  that  the  note  had 
been  paid  off  before  he  paid  the  purchase 
money  to  the  sheriff.  Jackson  had  notice  of 
plaintiff's  (Andrew's)  claim  at  the  time  be 
purchased  under  the  judgment." 

The  first  two  assignments  presented  in  ap- 
pellant's brief  complain  of  the  admission  of 
testimony  over  his  objection.  It  is  not 
usual  for  the  court  to  reverse  a  judgment  on 
account  of  the  admission  of  improper  testi- 
mony, when  the  case  has  been  tried  before  the 
judge  without  a  jury.  If  the  testimony  be 
merely  Immaterial,  its  admission  is  no  ground 
for  reversal.  The  testimony  of  the  witnesses, 
as  to  the  fraudulent  promises  of  Kuteman 
made  to  induce  the  defendants  in  the  flrst 
v.l3s.w.no.l2-41 


suit  not  to  defend  the  action,  did  not  affect 
the  merits  of  the  present  suit.  Thougli  it 
may  have  been  calculated  to  prejudice  a  jury 
against  the  plaintiff's  cause,  it  is  not  to  be 
presumed  that  it  had  such  an  effect  upon  the 
mind  of  the  Judge.  This  is  more  especially 
true  when,  its  in  this  case,  hi*  findings  upon 
all  the  material  issues  are  amply  sustained 
by  the  evidence.  The  testimony  of  Flumlee 
and  other  witnt  sses  was  objected  to  upon  the 
ground  tliat  it  was  irrelevant,  and  that  it 
WHS  not  competent  by  such  evidence  to  im- 
peach the  validity  or  effect  of  the  judgment 
through  which  appellant  claims  title  to  the 
land  in  controversy  in  this  suit.  The  testi- 
mony was  introduced  to  show  tliat  Flumlee 
paid  tlie  balance  due  upon  the  note  executed 
by  him  and  Key,  Intemling  to  discharge  tlie 
debt,  and  to  rely  only  upon  the  claim  Stults 
held  against  Little  by  virtue  of  his  promises 
made  to  Key  at  the  time  the  latter  executed 
the  deed  to  him.  That  it  was  oompetent  for 
appeilve  Jackson  to  prove  that  the  note  given 
to  Stults  had  been  discharged  when  Kutemap 
brought  suit  upon  it  will  l>e  stiown  when  we 
come  to  discuss  ttia  vital  question  in  the 
case. 

The  i^pellant  also  usigns  that  the  tMrd 
paragraph  of  the  court's  conclusions  of  faot 
is  erroneous  because  the  same  is  vague  and 
misleading.  We  fail  to  see  the  application 
of  this  objection  to  the  finding.  It  is  a  clear 
and  explicit  statement  of  cer&in  facts  indis- 
putably proved  by  the  evidence.  If  there  was 
any  fact  established  by  the  evidence  not 
found  by  tite  court  which  in  appellant's  opia- 
ion  stiould  luive  appeared  in  the  conclusions, 
he  should  have  made  a  request  for  additioniU 
flndings.  and  should  have  pointed  out  specif- 
ically in  what  respect  tlie  conclusion  of  fact 
filed  by  the  court  were  deemed  deficient. 
The  fourth  and  fifth  conclusions  of  faet, 
which  are  also  complained  of  byappellanti 
aie  well  sustained  by  tlie  evidence.  There 
was  a  mutilated  writing  upon  the  note  made 
to  Stults,  which  contains  enough  to  show  that 
it  was  an  order  or  a  request  from  Stults  to 
Little  to  make  the  payments  he  had  promised 
to  make  upon  the  note  to  Flumlee.  Flumlee 
testified  that  in  his  transaction  with  Bullard 
be  transferred  to  the  latteronly  his  claim  up- 
on Little,  and  that  be  delivered  Bullard  the 
note  for  the  purpose  merely  of  having  it  ex- 
hibited to  Little  with  a  view  to  induce  him 
to  execute  notes  to  Bullard  for  the  two  in- 
stallments, of  $80  each,  he  had  promised  to 
pay  on  the  origimil  note.  This  warranted 
the  court  in  finding  Uiat  the  Stults  note  had 
been  discharged,  and  that  the  claim  upon 
Little  for  $160  only  remained. 

Certain  of  the  court's  conclusions  of  fact 
are  assigned  as  error,  because,  as  appellant 
claims,  the  facts  so  found  were  immaterial. 
This  is  no  ground  for  reversing  the  judg- 
ment. If  immaterial,  they  are  harmless. 
The  question  in  every  such  case  must  Im 
whether  or  not  the  material  facts  found  by 
the  court  are  sufficient  to  support  Jhe  Judg- 
ment. Digitized  by VjOOvIC 
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The  Beventb  oondnslon  of  fact  is  suflScient- 
I7  specific.  It  was  not  necessary  that  the 
court  shonld  have  set  out  plaintiff's  title  with 
the  same  particniarity  that  is  required  in 
special  pleading,  as  appellant  appears  by  his 
t«nth  assignment  to  contend.  The  ninth 
conclusion  of  fact  is  supported  by  the  evi- 
dence, and  is  suflBcientiy  specific.  There  is 
no  error  pointed  out  by  appellant's  thirteenth 
assignment.  It  seems,  as  well  as  others,  to 
be  based  upon  a  radical  misconception  of  the 
manner  in  which  a  judge  should  state  bis 
conclusions  of  fact. 

Appellant's  remaining  assignments  of  er> 
ror  complain  of  the  court's  conclusions  of 
law.  We  need  not  consider  them  in  detail, 
because  It  is  immaterial  whether  the  propo- 
sitions of  law  announced  by  the  court  as  the 
grounds  of  its  judgment  be  correct  or  hot, 
provided  a  proper  judgment  has  been  ren- 
dered. The  correctness  of  the  judgment  de- 
pends upon  the  question  whether  the  rights 
of  appellee  Jackson  were  affected  by  the  de- 
cree in  the  suit  brought  by  Kuteman  on  tlie 
Stujts  note,  and  by  the  sale  to  appellant  by 
virtue  of  tliat  decree.  It  is  held  in  this  court 
that  all  persons  who  have  a  right  to  redeem 
land  which  is  subject  to  a  mortgage  are  prop- 
er parties  to  a  suit  to  foreclose.  Locktmrt  v. 
Ward,  46  Tex.  227.  In  Webb  v.  Maxan,  11 
Tex.  678,  it  was  decided  that,  if  a  junior  in- 
cumbrancer at  the  time  of  acquiring  his  lien 
had  agreed  to  pay  oft  the  prior  mortgage,  he 
was  bound  by  a  judgment  foreclosing  the 
prior  mortgage,  and  a  sale  in  pursuance  of 
such  judgment,  altliongh  he  was  not  made  a 
party  to  the  suit;  but  it  Is  intimated  In  the 
opinion  that,  if  the  first  mortgagor  had  had 
notice  of  the  subsequent  incumbrance,  the 
holder  of  that  incumbrance  should  have  been 
made  a  party.  Bui,  should  ft  be  law  that  the 
holder  of  a  vendor's  lien  whose  debt  is  unpaid 
may,  without  making  a  jimior  lienholder  a 
party  to  his  suit,  enforce  his  lien  by  a  sale  of 
the  land,  and  thereby  deprive  the  latter  of 
his  right  to  discharge  the  prior  incumbrance, 
and  to  perfect  his  own  security,  it  does  not 
follow  that  such  should  be  the  effect  of  the 
decree  and  sale,  when  in  fact  the  first  debt 
was  paid  before  the  institution  of  the  suit. 
It  may  be  that  if  the  second  lienholder  knew 
of  the  flrst  lien,  and  if  it  has  not  been  dis- 
charged, he  should  be  held  to  take  notice  of 
the  suit  to  foreclose,  and  that  upon  his  fail- 
ure to  redeem  before  sale  his  right  is  lost. 
But,  should  the  flrst  debt  be  paid,  then  he 
would  have  no  reason  to  expect  a  suit  for  its 
enforcement,  and  we  know  of  no  principle 
tliHt  would  justify  a  holding  that  he  is  con- 
cluded by  a  judgment  enforcing  the  lien  when 
he  has  not  been  a  party  to  the  suit.  That 
such  a  ruling  is  calculated  to  work  a  great 
injustice  to  the  junior  incumbrance  it  needs 
no  argument  to  show.  In  this  case  the  evi- 
dence shows  and  the  court,  in  effect,  found 
that  Humlee  paid  the  original  purchase-mon- 
ey note  given  by  him  and  Key,  intending  to 
claim  only  against  Little  upon  his  promise  to 
pay  to  Stults  the  two  installments  of  $80 


each.  When  the  claim  against  Little  was 
transferred  to  Bullard,  the  note  was  deliv- 
ered to  Bullard  for  the  purpose  only  of  being 
exhibited  to  Little  as  an  evidence  of  his  right 
to  receive  the  money  the  latter  had  promised 
to  pay.  Bullard  was  to  return  it  to  Plumlee. 
It  was  not  an  obligation  in  Plumlee's  hands, 
and,  being  non-negotiable,  Kuteman  took  no 
higher  right  by  the  attempted  transfer  to 
him.  It  was  discharged,  and  the  sale  by  vir- 
tue of  the  judgment  ol)tained  upon  it  was  a 
nullity  as  to  appellee  Jackson.  Jackson,  by 
his  purchase  at  the  sheriff's  sale  under  tha 
decree  enforcing  his  lien,  acquired  all  tiie  title 
conveyed  to  Little  by  Key  and  wife,  and  is 
entitled  to  recover  the  land,  as  between  the 
parties  to  this  suit.  That  title  may  still  be 
subject  to  the  payment  of  the  two  install- 
ments which  Little  promised  to  pay  to  Stults, 
but  the  question  is  not  before  us,  and  we  give 
no  opinion  upon  it.  We  And  do  error  iu  the 
judgment,  and  it  is  afiSrmed. 


Tatlob  «.  Datis. 

(Supreme  Court  qf  Texas.    April  S3,  !890l) 
AppKii/— Bill  of  BzosPTiOTia — Palsb  Ikpbisov- 

MENT — IkaDB<)UATB  DaMAOBS. 

1.  Where  tha  bill  of  exoeptions  shows  that  a 
judgment  and  petition  In  a  case  between  plaintiff 
and  a  third  person  ware  offered  in  evidence,  bnt 
they  are  not  made  part  of  the  bill,  papers  In  the 
record,  purporting  to  be  the  jadgment  and  peti- 
tion in  an  action  between  plaintiff  and  such  third 
person,  but  not  identified  as  the  papers  referred 
to  in  the  bill  of  exceptions,  do  not  form  part  of  the 
biU. 

3.  Error  cannot  be  predicated  on  the  refnsal 
of  the  trial  court  to  charge,  on  an  inquiry  made  by 
the  jury  after  they  had  retired,  where  it  does  not 
appear  by  the  biU  of  ezcaptions,  but  only  by  an 
affidavit  filed  with  the  motion  tor  a  new  trial,  that 
the  jury  requested  additional  Instructions. 

S.  Plalntlfl,  In  an  action  for  false  imprison- 
ment, testified  as  to  the  discomforts  of  the  prison; 
that  when  arrested  he  was  employed  at  tS5  a 
montti  and  board;  that  he  suffered  "both  bodily 
and  in  mind,  and  felt  degraded,  shamed,  and  hu- 
miliated at  being  put  in  j  aU ; "  and  that  tbe  employ- 
ment which  he  lost  was  worth  (290.  He  did  not 
state  that  be  could  not  have  gotten  equally  good 
employment  after  be  was  dist^arged,  nor  wat  he 
had  not  lost  his  emplOTment  before  he  was  arrest- 
ed. Held,  tfaat  a  veraict  for  960  would  not  be  set 
aside  as  inadequate. 

Appeal  from  district  court.  Clay  county. 

it.  J.  Tomkins  and  W.  W.  Flood,  for  i^>* 
pellant.  L.  T.  Miller  and  R.  Cobb,  for  ap- 
pellee. 

Stattok,  C.  J.  Appellee,  as  sheriff,  hav- 
ing a  capias  for  the  arrest  of  one  Brown,  ar^ 
rested  appellant  under  the  belief  that  he  was 
the  person  for  whose  arrest  he  held  the  writ, 
or  rather  he  received  him  from  another  of- 
ficer who  had  arrested  him,  and  placed  him 
in  jail,  where  he  remained  until  the  mistake 
was  ascertained.  This  action  was  brought 
to  recover  damages  for  this  wrongful  impris- 
onment, and  resulted  in  a  judgment  for  ap- 
pellant for  $5U,  from  which  he  appeals. 

At  the  time  appellee,  through  a  deputy, 
received  appellant  from  the  officer  who  had 
him  in  custody,  that  officer  informed  the 


Tex.) 


WABEEN  t».  PBEDERICK8. 


643 


deputy  that  appellant  was  dalmiDg  to  be  a 
person  that  be  knew  him  not  to  be,  and  on 
the  trial  the  declaration  of  the  offleer  to  that 
effect  waa  proved,  the  officer  testifying  to  the 
same  facts  made  known  by  him  to  the  deputy. 
The  evidence  of  the  officer  was  not  objected 
to,  and  after  its  admission  we  do  not  see  that 
the  evidence  objected  to  could  have  operated 
Injurloasly  to  the  appellant.  The  evidence 
was  doubtless  offered  for  the  purpose  of 
showing  that  the  custody  was  in  good  faith, 
false  personation  being  a  fact  that  might 
properly  be  shown  in  such  cases ;  but,  whether 
admissible  or  not,  as  the  case  stood,  the  ad- 
mission of  sifcb  evidence  furnishes  no  ground 
for  reversal.  Appellee  bud  alleged  in  effect 
that  appellant  bad  obtidned  a  judgment 
against  the  officer  wlio  originally  arrested 
him  on  practically  the  same  cause  of  action 
set  up  in  this  case,  and  that  the  Judgment 
had  been  satisBed.  It  is  claimed  that  the  pe- 
tition and  judgment  in  that  case  was  offered 
in  evidence  in  this,  and  it  is  urged  that  this 
was  error.  There  is  an  agreed  statement  of 
facts  which  does  not  contain  either  the  peti- 
tion or  judgment.  There  is  also  a  bill  of  ex- 
ceptions, which  shows  that  a  judgment  and 
petition  in  a  case  between  appellant  and  the 
other  officer  were  offered  in.  evidence,  but 
they  are  not  made  a  part  of  the  bill  of  excep- 
tions. We  find  in  the  record  papers  purport- 
ing to  be  a  petition  and  judgment  In  a  case 
In  which  appellant  WH8  plaintiff  and  the  other 
officer  defendant,  but  they  are  in  no  manner 
identified  as  the  papers  to  which  the  bill  of 
exceptions  refers,  and  for  this  reason  we  can- 
not consider  them.  Parties,  in  taking  bills 
of  exoeptions,  should  make  them  complete 
within  themselves,  or  by  reference  to  such 
other  parts  of  the  record  as  under  the  rales 
may  be  thus  referred  to.  The  petition  and 
judgment  found  do  not  constitute  properly 
any  part  of  the  record. 

It  is  urged  that  the  court  should  have  given 
a  charge  upon  an  inquiry  made  by  the  jury 
after  their  retirement;  but  it  does  not  appear, 
otherwise  than  by  an  affidavit  Bled  with  the 
motion  for  new  trial,  that  the  jury  requested 
additional  instructions.  Matters  of  this  kind 
can  be  reviewed  only  when  it  is  shown  by  bill 
of  exceptions  wliat  was  done.  Such  matters 
cannot  be  presented  bjexpai-te  affidavits  un- 
less where  a  bill  of  exceptions  is  thus  authen- 
ticated in  cases  in  which  this  is  allowed  by 
the  statute. 

It  is  further  urged  that  a  new  trial  should 
have  been  granted  because  the  evidence  re- 
quired a  larger  verdict.  Appellant  stated 
the  discomforts  of  the  prison  in  which  he  was 
confined;  that  when  arrested  he  had  employ- 
ment at  $35  and  board  per  montli,  which 
would  have  continued  for  five  months.  But 
lie  did  not  state  that  he  could  not  get  other 
equally  profitable  employment  after  he  was 
discharged,  nor  does  he  show  that  he  had  not 
lost  his  employment  wlien  first  arrested,  and 
before  he  went  into  custody  of  appellee.  He 
stated  that  he  suffered  "liolh  bodily  and  in 
mind,  and  felt  degraded,  shamed,  and  humil- 


iated by  being  put  in  jail,"  and  that  the  em- 
ployment he  lost  was  worth  to  him  $250. 
Under  this  evidence  the  jury  might  have 
awarded  heavier  damages  than  they  did,  but 
there  is  nothing  in  the  evidence  from  which 
we  can  declare  they  ought  to  liave  done  so. 
It  was  the  province  of  the  jury  to  assess  the 
damages,  in  view  of  all  the  evidence,  and  no 
fact  was  shown  which,  as  matter  of  law,  en- 
titled appellant  to  more  than  the  jury  award- 
ed him.  There  is  no  error  in  the  proceedings 
that  led  to  the  judgment  shown  by  the  rec- 
ord, and  it  will  be  affirmed. 


Warrbh  e.  Fredericks. 

(Supreme  Court  of  Texat.    ICarch  88,  ISOOi) 

Trbbpass  to  Trt  TnxB— Adt>b8b  Posssssioir— 

EVIDBNCB. 

1.  In  trespaaa  to  try  title,  where  a  deoree  of 
partition  between  the  heirs  of  one  under  whom  de- 
fendant claims  is  in  evidence,  it  is  competent  to 
prove  that  a  parol  partition  making  the  same  dis- 
position of  the  land  had  been  previously  made, 
and  that  the  decree  was  obtidned  simply  on  ao- 
ooant  of  the  death  of  some  of  the  parties. 

2.  Where  the  evidence  shows  that  a  tenant  of 
oneC.who  had  been  in  possession  of  the  land,  and 
under  whom  plaintiff  claims  by  adverse  posses- 
sion, moved  off  the  land,  and  a  stranger  took 
possession  and  occupied  it  for  several  weeks,  the 
possession  of  C,  and  his  vendors  and  tenants,  can- 
not help  plaintiff,  and  he  cannot  connect  their 
possession  with  the  possession  of  himself  and  Us 
immediate  vendor. 

8.  A  decree  of  partition,  made  on  the  report  of 
oommlssioners  based  on  the  consent  of  the  parties 
when  no  want  of  jurisdiction  in  the  court  to  make 
partition  is  shown,  Is  admissible  in  evidence  with- 
out introducing  the  written  agreement  between  tile 
parlies  showing  such  consent,  or  the  report  of  the 
commission. 

4.  Where  a  person  has  testified  in  an  action 
of  trespass  to  try  title,  in  which  plaintiff  olaims, 
by  adverse  possession,  that  he  was  in  possession 
01  the  land  m  controversy  as  a  tenant  of  plalntifC, 
evidence  as  to  actions  or  declarations  of  such  ten- 
ant while  in  possession  are  Incompetent  to  show 
want  of  title  in  plaintiff. 

5.  Where  the  evidence  conflicts  as  to  whether 
the  person  in  possession  was  plaintiff's  tenant,  it 
should  BO  to  the  jury  with  instructions  to  disre- 
gard it  if  they  find  that  the  relation  existed. 

6.  Evidecce  of  statements  made  in  regard  to 
the  land,  by  one  in  possession,  while  negotiating 
for  its  purchase,  are  inadmissible  against  plaintiff 
where  it  does  not  appear  that  plaintiff  claimed 
through  the  occui>aucy  of  such  person,  or  that 
such  person  sustained  any  relation  to  plaintiff 
which  would  malce  the  declarations  binding  on 
him. 

7.  The  admission  In  evidence  of  a  deed  through 
which  defendant  deraigns  title  is  not  objection- 
able on  the  ground  that  it  does  not  come  from 
the  proper  custody,  where  it  appears  that  t)ie  deed 
is  over  80  years  old,  and  that,  on  searoh  suggested 
by  the  recitals  in  a  power  of  attorney,  found 
among  the  grantee's  papers,  executed  by  the  gran- 
tor, authorizing  certain  persons  to  make  a  valid 
conveyance  if  the  deed  should  prove  defective,  it 
was  found  by  the  attorney  of  the  grantee's  heirs 
among  papers  labeled  in  the  grantee's  name,  in 
the  county  clerk's  office,  which  was  the  repository 
of  colonial  grants,  and  that  slnoe  then  it  has  been 
in  the  custody  of  such  attorney  and  the  heirs. 

8.  An  instruction  which  makes  plaintilTs 
claim  by  adverse  possession  to  all  of  the  land, 
down  to  the  time  when  he  was  evicted,  dependent 
on  the  coverture  of  a  married  woman  through 
whom  defendant  claims,  is  error  where  It  appears 
that  the  married  woman  only  had  title  to  part  of 
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fhe  land,  and  cosToyed  that  Interest  10  years  be- 
fore plalntUPs  erlotlon. 

Appeal  from  district  court,  Goliad  county. 

Daniel  D.  Claiborne  and  A,  B.  Petioolas, 
for  appellant.  Glass  <&  Callendar  and  Fly  (6 
Davidson,  for  appellee. 

Henbt.  J.  The  appellant  filed  his  peti- 
tion in  the  district  court  to  recover  a  tract  of 
land  containing  150.9  acres.  He  claimed  by 
his  petition  to  iiave  title  by  reason  of  the  ad- 
verse possession  of  himself,  and  those  under 
whom  he  held,  under  the  lO-yeara  statute  of 
limitations.  He  cliarged  that  the  adverse 
possession  was  taken  on  the  Ist  day  of  Jan- 
uary, 1854,  and  was  continuously  maintained 
until  the  26tb  day  of  May,  1884.  The  de- 
fendant answered  by  plea  of  not  guilty,  and 
that  during  the  period  of  the  alleged  occu- 
pancy the  land  was  owned  by  one  Fbcebe  E. 
Angell,  who  was  a  married  woman,  and  that 
defendant  deraigns  title  through  her. 

The  evidence  shows  that  possession  of  the 
land  was  taken  by  one  Toombs  in  1856  or 
1857.  He  remained  on  it  until  1886,  when 
he  sold  out  to  £.  N.  Cassella,  who  moved  on 
the  land  when  Toombs  moved  off.  Cassells 
remained  on  the  land  until  1870,  when  he 
leased  it  to  one  Statsinan  tor  two  years. 
Statsman  went  on  the  land,  and  remained 
until  the  fall  of  1871,  when  he  moved  off. 
After  Statsman  left,  one  Hall  moved  on  the 
land,  and  was  in  possession  of  itafew  we«ks. 
If  be  held  under  or  for  anybody,  the  record 
does  not  disclose  it.  He  did  not  claim  the 
land.  Shortly  after  Hall  left,  in  December, 
1871.  the  mother  of  plaintiff  moved  on  the 
land.  She  shortly  afterwards  married  one 
McCaig.  In  the  spring  of  1872,  Cassells  sold 
out  to  McCalg;  and  he  remained  until  he 
sold  to  plaintiff,  who  took  possession  and 
kept  it  until  he  was  dispossessed,  on  the  26th 
May,  1884,  through  a  suit  of  forcible  entry 
and  detainer  brought  by  defendant.  The 
evidence  indicates  that  plaintiff's  mother  oc- 
cupied the  land  with  the  consent  of  Cassells. 
There  is  some  doubt  made  by  the  evidence 
as  to  whether  the  land  was  at  any  time  oc- 
cupied in  hostility  to  the  true  owner,  and  as 
to  whether  the  occupants  claimed  or  bought 
or  sold  anything  but  the  improvements. 

The  defendant  proved  that  the  land  is  part 
of  a  league  patented  to  Solomon  Hall  on  13th 
November,  1845.  She  introduced  a  deed 
from  Solomon  Hall  to  W.  W.  Wallser  for  the 
league,  dated  November  8, 1837,  and  evidence 
of  the  death  of  Walker  and  his  wife,  also 
evidence  showing  who  their  heirs  were.  A 
decree  of  the  county  court  of  Fort  fiend 
county  was  Introduced,  showing  a  partition 
of  the  Solomon  Hall  league  among  the  heirs 
of  Mary  Jarnian.  This  decree  is  dated  29th 
January,  1869,  The  evidence  shows  that 
Mary  Jarman  was  the  wife  of  "W.  W.  Wallser 
when  the  land  in  controversy  was  acquired 
by  him.  After  the  death  of  Walker,  she  mar- 
ried Jarman.  and  died  without  other  issue 
than  her  children  by  Walker.  Evidence  was 
introduced  that  there  bad  been  a  parol  parti- 


tion of  the  Solomon  Hall  league,  between  the 
heirs  of  W.  W.  Walker  and  wife,  previous  to 
the  war,  by  which  the  same  disposition  of 
the  land  was  made  as  by  the  decree  of  the 
Fort  Bend  county  court,  and  that  said  parol 
partition  was  satisfactory,  and  acted  on  by 
the  parties,  and  that  the  cause  of  having  the 
court  make  a  second  one  was  that  some  of 
the  children  sharing  in  the  first  one  had  in 
the  mean  time  died  without  issue.  The  de- 
cree of  partition  allotted  the  land  in  contro- 
versy to  Phoebe  E.  Angell  and  John  W.  Run- 
dell.  On  the  30th  day  of  November,  1869, 
John  W.  Rnndeli  conveyed  his  Interest  in  the 
land  to  Phoebe  E.  Angell  and  her  Imsband, 
E.  P.  Angell.  The  record  indicates  that  this 
deed  conveyed  an  undivided  half  Interest  in 
the  land,  and  there  is  nothing  in  the  deed  or 
in  the  record  to  indicate  that  it  had  other 
than  Its  ordinary  effect  of  vesting  the  title  in 
the  community.  P.  E.  and  E.  P.  Angell  con- 
veyed the  land  to  James  Angell  on  the  20th 
day  of  July,  1874;  and  he  conveyed  it  to  Will- 
iam Hoff  on  the  10th  day  of  November,  1882. 
William  Hoff  conveyed  it  to  appellee  on  1st 
June,  1883.  The  evidence  shows  that  Phoebe 
E.  Angell  was  the  wife  of  E.  P.  Angell  from 
the  year  1855.  When  the  deed  from  Solomon 
Hall  to  W.  W.  Walker  was  filed,  the  plaintiff 
filed  an  affidavit  that  he  believed  it  was  a 
forgery,  but  offered  no  evidence  in  support 
of  his  affidavit.  In  connection  with  her  offer 
of  the  deed,  the  defendant  proved  by  W.  L. 
Davidson  that  he  had  been  the  attorney  of 
the  heirs  of  William  W.  Walker;  that  among 
the  papers  placed  in  his  hands  by  them  was  a 
power  of  attorney  purporting  to  be  executed 
by  Solomon  Hall  to  certain  named  parties, 
reciting  that  be  had,  before  obtaining  his 
certificate,  conveyed  the  league  of  land 
granted  him  by  the  state  of  Texas  to  William 
Walker,  and  empowering  said  parties,  or  any 
of  them,  in  case  said  deed  of  conveyance  was 
not  sufficient  to  pass  title,  to  make  for  him 
and  in  his  name  a  valid  conveyance  of  said 
league  to  said  Walker;  that  the  recitals  of 
this  power  of  attorney  caused  him  to  make 
search  for  the  instrument  therein  referred  to, 
and  that,  after  searching  in  various  places, 
witness  found  the  deed  in  a  wooden  box  in  a 
pigeon-hole  in  the  office  of  the  county  clerk 
of  Austin  county,  Tex.,  in  a  package  of  pa- 
pers labeled  " W.  W.  Walker;"  that  the  deed, 
since  so  found  by  him,  several  years  before 
the  trial  had  been  in  his  custody,  and  the 
custody  of  the  heirs  of  W.  W.  Walker,  until 
filed  in  this  sase.  There  is  evidence  in  the 
record  showing  that  the  said  clerk's  office  had 
been  the  place  of  deposit  of  colonial  grants 
until  their  removal  to  the  general  land-office, 
and  also  that  such  deeds  between  parties  are 
still  kept  there  as  archives.  Evidence  tend- 
ing to  contradict  defendant's  evidence  with 
regard  to  the  power  of  attorney  and  the  cus- 
tody of  the  deed  was  introduced  by  plaintiff. 
There  was  no  error  In  permitting  the  wit- 
ness Davidson  to  testify  that  before  the  war 
a  parol  partition  of  the  Hall  league  was  made, 
and  that  the  subsequent   partition   in  the 
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county  court  of  Fort  Beod  county  was  made 
between  some  of  the  same  parties,  because 
others  of  them  had  died. 

We  think  the  evidence  that  in  the  fall  of 
1871  the  tenant  in  possession  left  the  land 
unoccupied,  and  that  h  stranger  moved  onto 
it,  and  was  in  possession  of  it  for  a  period  of 
time,  made  the  charge  given  by  tlie  court  on 
thesubject  of  brejilcs  in  the  possession  proper. 
The  charge  complained  of  was  as  follows: 
"If  the  jury  Qnd  from  the  evidence  tliat  one 
or  more  persons  had  possession  of  this  land, 
other  than  Cassella  and  tiiosewho  were  there 
by  his  permission  and  authority,  between  the 
time  Cassells  tOulc  possession  and  the  fall  of 
1871,  then  the  possession  of  Cassells  and  his 
tenants,  and  also  the  possession  of  Cassells' 
vendor,  can  avail  the  plaintiff  nothing,  and 
he  cannot  connect  it  with  the  possession  of 
himself  and  his  immediate  vendor." 

The  evidence  produced  of  the  partition  in 
the  county  court  of  Fort  Bend  county  con- 
sisted of  a  certified  copy  of  the  decree  of  par- 
tition only.  The  decree  shows  that  it  was 
made  upon  the  report  of  commissioners  based 
upon  the  consent  of  the  parties.  It  shows 
that  the  distribution  was  made  between  five 
heirs  of  William  Walker,  and  that  Phcebe  E. 
Angell  was  one  of  the  five.  The  introduc- 
tion in  evidence  of  the  decree  was  objected  to 
on  the  grounds — Firat,  because  it  purports 
to  have  been  made  on  a  written  agreement, 
and  the  agreement  was  not  produced;  aecond, 
because,  before  it  was  introduced,  title  should 
have  been  shown  in  Mary  Jarman;  third,  be- 
cause the  transcript  did  not  include  the  report 
of  the  commissioners;  fourth,  because  it  ap- 
pears that  all  the  heira  were  of  lawful  age, 
and,  being  competent  to  partition  tlie  land 
among  themseves,  the  court  had  no  jurisdic- 
tion to  do  so.  We  think  these  objections 
were  properly  overruled.  The  record  con- 
tains nothing  indicating  a  want  of  jurisdic- 
tion in  the  county  court  to  make  the  parti- 
tion, and  it  was  not  necessary  for  the  defend- 
ant to  produce  more  of  the  proceedings  in 
that  court  than  she  did. 

A  witness  for  defendant  was  -permitted  to 
testify  that,  while  Stump  Warren  was  living 
on  the  land  in  controversy,  he  sent  him  wurJ 
that  it  was  for  sale,  and  that  Warren  came 
to  him,  and  offered  to  purchase  the  land; 
that  they  failed  to  trade  because  Warren 
stated  lie  did  not  have  the  money  to  purchase 
the  whole  tract,  and  the  witness  declined  to 
sell  him  less  than  ttie  whole.  The  witness 
subsequently  sold  the  land  to  Hoff.  This 
evidence  was  objected  to  by  plaintiff  upon 
tlie  ground  that  said  Warren  had  testified 
that  be  was  a  tenant  of  plaintiff  when  the 
statements  were  made,  and  therefore  be 
could  not  be  permitted  to  affect  the  rights  of 
the  plaintiff.  Stump  Warren,  on  cross-ex- 
amination by  defendant,  was  permitted  to 
testify  to  the  same  conversation  with  the 
witness  Payne,  and  his  evidence  was  objected 
to  upon  the  same  ground.  Title  to  land  by 
limitation  may  be  acquired  by  one  by  adverse 
possession  of  it  through  another  who  is  his 


tenant.  Notwithstanding  the  trespass,  the 
relation  of  landlord  and  tenant  may  exist  be- 
tween the  occupant  of  the  land  and  the  per- 
son for  whom  he  is  holding  the  possession. 
Under  the  operation  of  the  rules  governing 
the  relations  between  landlord  and  tenant, 
and  under  the  circumstances  of  this  case, 
we  do  not  think  the  evidence  should  Iiave 
been  admitted.  Where  there  is  a  conflict  in 
the  evidence  as  to  whether  the  party  in  pos- 
session  was  in  fact  there  as  a  tenant,  the  evi- 
dence should  go  to  the  jury  with  appropriiita 
instructions  to  disregard  it  if  they  find  tliat 
the  relation  of  landlord  and  tenant  in  fact 
existed. 

£.  R.  Lane,  witness  for  defendant,  was 
permitted  to  testify  that  "Mac  Cassels,  the 
brother  of  Elias  Cassels,  proposed  to  buy  the 
land  in  controversy  from  the  witness  as  the 
attorney  of  Angell,  telling  witness  that  he 
had  as  much  right  as  his  brother  Elias  to 
buy  the  land,  as  their  father,  Elias  Cassels, 
then  dead,  had  settled  on  the  land  with  aa 
agreement  with  Angell  that  he  sliould  have  . 
the  refusal  of  the  land  when  it  should  be  put 
on  the  market;  and  that  at  the  time  of  the 
statements  the  witness  was  at  the  house  of 
said  Cassels,  who  was  then  residing  upon  the 
land  in  dispute."  The  evidence  was  object- 
ed to  by  plaintiff  upon  the  grounds  that  it 
was  hearsay,  and  because  plaintiff  was  not 
claiming  under  said  Mao  Cassels.  The  ob- 
jections should  have  been  sustained.  It  does 
not  appear  that  plaintiff  claims  the  land 
through  the  occupancy  of  said  Mac  Cassels, 
or  that  he  was  in  any  manner  so  related  to 
him  as  to  make  the  declarations  binding  up- 
on him. 

The  deed  from  Solomon  Hall  to  William 
Walker  was  read  to  the  jury  by  defendant. 
Plaintiff  objected  to  it  upon  tlie  following 
grounds:  (1)  Because  proof  of  any  action 
having  been  taken  under  it  was  insufficient; 
(2)  bemuse  it  did  not  come  from  the  proper 
custody;  (3)  because  it  had  been  attacked  as  a 
forgery.  The  deed  was  over  30  years  old. 
Defendant  produced  it,  and  offered  evidence 
tending  to  account  for  its  custody  while  it 
was  out  of  the  actual  possession  of  the  lieira 
of  William  Walker.  The  power  of  attorney 
that  was  testified  to  as  liaving  been  found 
among  the  papers  of  Walker,  and  referring 
to  it,  was  properly  considered.  We  think 
that,  under  these  circumstances,  the  ruling 
permitting  the  deed  to  be  read  was  correct. 
When  the  preliminary  proof  upon  which  the 
deed  is  permitted  to  be  read  is  disputed  or  is 
conflicting,  it  is  proper  for  the  court,  under 
proper  instructions,  to  submit  the  issue  to 
the  jury.  If  it  had  been  requested,  it  would 
have  been  proper  to  submit  that  issue  in  ttila 
case. 

The  court  also  charged  that,  if  Mrs.  Angell 
was  a  married  woman  when  McCaig  took 
possession  of  the  land  under  Cassells,  in  1872, 
then  the  possession  of  plaintiff,  and  that  of 
those  under  whom  he  claims,  can  avail  him 
nothing.  Previous  to  the  partition,  in  1869, 
it  seems  Mrs.  Angell  owned  no  more  thaa 
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an  undividtid  one-Sfth  Interest  in  the  land; 
and  therefore  her  coverture  up  to  that  time 
could  not  affect  the  operation  of  the  statute 
as  to  the  remaining  four-fifths  interest.  In 
the  partition  the  land  in  controversy  was  aU 
lotted  to  her  and  her  brother  John  W.  Bun- 
dell.  She  never  acquired  but  one-half  of  her 
brother's  Interest,  so  that,  at  the  period 
named  in  the  charge,  she  owned,  and  her 
coverture  affected,  three-fourths  undivided 
interest,  and  not  the  whole  tract.  When,  on 
the  20th  day  of  July,  1874,  she  and  her  hus- 
band conveyed  the  whole  of  the  land  to  James 
Angell,  her  coverture  ceased  to  affect  the 
question  of  limitation  at  all,  while  the  charge 
of  the  court  made  it  operate  until  1884. 

Except  as  mentioned,  we  do  not  find  error 
in  the  charges  or  rulings  of  the  court.  For 
the  errors  nollced,  the  judgment  is  reversed 
and  the  cause  is  remanded. 


MiLLKB  0.  Statb. 
(Court  q^  Appeals  of  Texas.    March  13, 1890.) 

BOBOLUiT — iNgTBDOTIOKB — APFKAL. 

i.  Under  an  indictment  charging  a  burglary  by 
force,  threat^  and  fraud,  an  instruction  as  to  an 
entry  efleoten  by  each  of  saoh  means  is  reversible 
error  where  the  evidence  oonclusively  shows  that 
it  was  aooomplished  by  the  use  of  force  alone. 

a.  Where  the  indictment  charges  the  entry  to 
have  been  effected  with  intent  to  commit  tbeft,  but 
the  evidence  strongly  tends  to  show  that  it  was 
with  intent  to  commit  robbery,  crimes  differing  in 
their  essential  elements  and  punishment,  (Fen. 
Code  Tex.  arts.  728,  TH,)  it  is  error  to  omit  to  In- 
stmct  that  the  entry  mast  have  been  made  with 
the  speciflo  intent  charged  in  the  indictment. 

8.  An  exception  to  the  refusal  of  the  trial  court 
to  permit  a  witness  to  answer  certain  questions 
will  not  be  considered  where  it  fails  to  show  the 
testimony  expected  to  be  elicited. 

Appeal  from  district  oonrt,  Dallas  county; 
B.  £.  BuRKB,  Judge. 

S.  B.  Seay,  for  appellant.  W,  L.  David- 
ton,  Asst.  Atty.  Gen.,  for  the  State. 

WiLLsoN,  J.  While  the  indictment 
charges  a  burglary  by  means  of  force,  threats, 
and  fraud,  the  evidence  shows  conclusively 
that  the  means  used  was  force  alone.  There 
is  not  a  particle  of  evidence  that  threats  and 
fraud,  or  either,  were  used  in  accomplishing 
the  crime.  Notwithstanding  such  is  the 
case  as  made  by  the  evidence,  the  trial  judge 
instructed  tlie  jury  as  to  a  burglary  commit- 
ted not  only  by  force,  but  by  threats  and 
fraud.  This  was  error,  and,  having  been 
promptly  excepted  to  by  the  defendant,  re- 
quires a  reversal  of  the  judgment  of  con- 
viction. Levine  v.  State,  22  Tex.  App.  683, 
8  S.  W.  Rep.  660;  Lott  v.  State,  17  Tex.  App. 
598;  Serio  v.  State,  22  Tex.  App.  633.  8  S. 
W.  Bep.  784. 

In  tills  case  the  indictment  charges  that 
the  intent  with  which  defendant  entered  the 
bouse  was  to  commit  theft.  The  evidence 
tends  strongly  to  show  that  the  specific 
crime  intended  to  be  committed  was  rob- 
bery. Theft  and  robbery  are  different  of- 
fenses. They  differ  in  essential  elements, 
and  also  in   the   punishments    prescribed. 


Pen.  Code,  arts.  722,  724;  Harris  v.  State, 
17  Tex.  App.  182;  Gage  v.  State,  22  Tex. 
App.  126,  2  S.  W.  Rep.  638;  Loza  v.  State,  1 
Tex.  App.  494.  When  the  case  of  Skipworth 
y.  State,  8  Tex.  App.  185,  was  decided,  the 
punishments  prescribed  for  theft,  when  a  fel- 
ony, and  robbery  were  the  same,  and  hence 
we  do  not  consider  that  decision  as  applicsUe 
in  this  case.  In  view  of  the  evidence  the 
court  should  have  instructed  the  jury  that  the 
entry  into  the  house  must  have  been  made 
with  the  specific  intent  charged  in  the  in- 
dictment, that  is,  with  the  intent  to  commit 
theft;  and  that,  if  the  evidence  did  not  show 
such  specific  intent,  they  must  acquit  the  de- 
fendant. Defendant  excepted  to  the  charge 
because  it  did  not  contain  such  instruction, 
and  the  exception  must  be  sustained.  Cole- 
man V.  State,  26  Tex.  App.  252, 9  S.  W.  Rep. 
609;  Turner  v.  State,  24  Tex.  App  12.  5 
S.  W.  Bep.  511;  Hamilton  v.  State,  11  Tex. 
App.  116. 

Defendant's  bill  of  exception  to  the  refusal 
of  the  court  to  permit  the  witnesses  Ellicott 
and  Miller  to  answer  certain  questions  pro- 
pounded to  them  by  defendant's  counsel  is  de- 
fective, in  that  it  fails  to  show  the  teslimonj 
that  he  expected  to  elicit  by  said  questions. 
In  view  of  another  trial,  however,  we  wUl 
say  that  we  can  see  no  valid  objection  to  the 
questions  propounded,  they  having  been  pro- 
pounded on  cross-examination,  and  mani- 
festly for  the  purpose  of  affecting  the  credi- 
bility of  said  witnesses.  Ordinarily  any  ques- 
tion which  may  tend  to  affect  the  credit  of  a 
witness  is  allowable  on  cross-examination. 
Willson,  Grim.  St.  8  2511. 

As  the  case  will  be  remanded  for  another 
trial,  we  will  not  comment  upon  or  expreaa 
any  opinion  aa  to  the  sufficiency  of  the  evi- 
dence. The  judgment  Is  reversed  and  the 
cause  is  remanded. 


OiLHOBB  e.  Statb. 
(Court  fff  Appeals  qf  Texas.  Feb.  19, 189a) 
Thbpt— BviDanca. 
On  a  trial  for  the  theft  of  a  hoiae,  testimony 
for  the  state  showed  that  one  C.  hired  the  horse  to 
go  toW.;  that,  while C.  wasgettingltatthestable, 
defendant  came  and  called  for  C,  but  went  away 
on  C.'s  motioning  for  him  to  do  so;  that  de- 
fendant went  with  C.  to  W.,  and  that  the  boraa 
was  there  sold  as  C's  property,  defendant  vouch- 
ing for  C,  and  his  ownership  of  the  horse.  De- 
fendant's brother  testified  that  C.  tried  to  hire  him 
to  drive  on  the  trip,  but  that  he  could  not  go,  and 
told  C.  where  he  could  &ai  defendant.  Defendant 
testified  that  C.  hired  him  to  drive,  and  when  they 
reached  W.  told  him  that  the  horse  belongred  to 
him,  and  he  was  going  to  sell  it;  that  he  believed 
the  horse  belonged  to  C,  and  told  the  auctioneer 
who  sold  it  that  he  knew  C,  and  that  C.  was  all 
right.  Held,  that  the  evidence  did  not  warrant  a 
conviction,  as  none  of  the  facts  were  inoonaistent 
with  his  innocence. 

Appeal  from  district  court,  Jolinson  coun- 
ty; J.  M.  Hall,  Judge. 

Indictment  of  one  Jim  Gilmore  for  the 
theft  of  a  horse.  John  Guthrie  testified,  in 
suhstance,  that  on  January  6,  1890,  he  hire. I 
a  wagon  and  team  to  John  Clark  to  go  from 
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Oebame  to  Orand  Yiew  after  a  load  of 
brooms.  While  Clark  was  bitcbinf^  the  team 
in  witneu'  yaxd.  defendant  came  to  the 
gate  and  called:  "John."  Witness'  name 
being  John,  he  responded.  Defendant  re- 
plied that  he  wanted  to  see  Joba  Clark. 
Oark,  from  the  yard,  then  motioned  to  de- 
fendant to  go  away;  and  defendant  left. 
Witness  did  not  see  him  again  until  after  his 
arrest.  Witness  recovered  one  of  the  horses, 
but  did  not  recover  the  wagon  and  the  other 
horse.  Other  testimony  for  the  state  showed 
that  Gark  and  defendant  went  with  the 
wagon  and  team  to  Fort  Worth,  where  the 
wagon  and  horses  were  sold  at  auction  as  the 
property  of  John  Clark;  the  defendant  vouch- 
ing  for  Clark  and  the  property  as  belonging 
to  Ciark.  Tom  Giimore,  defendant's  broth- 
er, testified  for  the  defense  that  Clark  pro- 
posed to  hire  him,  on  the  morning  of  Janu- 
ary 6tb,  to  go  with  him  to  Fort  WortI)  for 
a  load  of  brooms.  Witness  could  not  go,  but 
told  him  where  he  could  find  the  defendant. 
Defendant  testified  in  hia  own  behalf  that, 
on  the  morning  of  January  t>th,  John  Clark 
hired  him  to  drive  bis  (Clark's)  wagon  and 
team  to  Fort  Worth.  He  told  witness  that 
his  wagon  and  team  were  at  the  house  of  his 
uncle,  Mr.  Guthrie.  He  left,  and  soon  after- 
wards witness  went  to  Mr.  Guthrie's  and 
called  for  "John."  Mr.  Outhrie  responded, 
and  witness  told  him  he  wantHl  to  see  John 
dark.  Guthrie  replied  tifat  John  Clark  was 
in  the  yard,  hitobing  up  his  team.  Clark 
then  motioned  to  witness  to  go  away,  and 
witness  went  back  to  town,  and  waited  until 
<;iark  came.  They  then  went  to  Fort  Worth. 
Upon  reaching  Fort  Worth,  Clark  told  wit- 
ness that  he  was  going  to  sell  the  wagon  and 
team.  Witness  told  him  that  he  ought  not 
to  sell  his  father's  property.  He  replied  that 
he  (John)  owned  one  of  the  horses,  and  his 
father  owned  the  other  horse  and  wagon,  but 
that  he  (John)  was  authorized  to  sell  them. 
The  auctioneer  sold  the  horse  claimed  by 
John  as  his,  first,  and  the  auctioneer  asked 
him  if  there  was  anybody  in  Fort  Worth  who 
knew  him,  (John.)  Clark  pointed  witness 
-out,  and  witness  told  the  auctioneer  that  he 
knew  Clark,  and  that  Clark  was  all  right. 
The  witness  believed  the  horse  belonged  to 
Clark,  and  had  no  reason  to  think  contrary. 
Asat.  Atty.  Oen,  Davidson,  for  the  State. 

WiLLSON,  J.  As  presented  in  the  record, 
the  evidence  does  not,  in  our  opinion,  war- 
rant the  conviction.  It  is  shown  by  tlie  evi- 
dence that  one  John  Clark  committed  the 
theft  of  the  horse  by  means  of  a  false  and 
fraudulent  pretext.  It  is  not  shown  by  the 
evidence  that  the  defendant  in  any  way  aid- 
ed the  said  Clark  in  obtaining  possession  of 
the  horse,  or  that  he  knew  that  Clark  intend- 
ed to  fraudulently  obtain  thesiime,  or  had  so 
obtained  it,  or  even  that  the  horse  did  not 
belong  to  Clark.  None  of  the  facts  proved 
are  inconsistent  with  defendant's  innocence 
of  the  tlieft,  while,  on  the  other  hand,  his 
-own  uncontradicted  explanation  of  his  con- 


nection with  the  transaction  Is  reasonable 
and  probable,  and  shows  his  innocence  of  the 
chaiga.  BecanaBt  in  our  opinion,  the  con- 
viction Is  not  supported  by  the  evidence,  the 
judgment  Is  reversed,  and  the  cause  re- 
manded. 


SisE  0.  Statu. 
(Court  of  Appeals  of  Texas.    Maroh  IS,  1800.) 

FSBJCBT  —  iNSIOnCENT  —  EVIDIITOS  —  WlTMSBS  — 
G- AMINO, 

1.  On  indlotment  for  perjury,  It  is  sufficient  to 
alle^  that  the  false  statement  on  which  perjury  is 
assi^ed  was  material  without  alleging  the  foots 
which  show  materiality. 

3.  Where  several  statements  are  assigned  as 
perjury,  it  la  not  error  for  the  judge,  in  charging 
the  jury,  to  designate  the  statement  which  Is  ma- 
terial, and  submit  it  alone. 

8.  A  room  furnished  and  ocoupied  as  a  sleep- 
ing apartment  only,  no  other  room  in  the  honsa 
being  occupied,  is  an  "outhouse, "  within  the  mean- 
ing of  Pen.  Code  Tex.  art.  856,  prohibiting  oard- 
playingin  "outhouses. " 

4.  Where,  on  indictment  for  perjury,  the  ii^ 
tozioatlon  of  defendant  at  the  time  he  made  the 
false  statement  is  relied  on  as  a  defense,  a  cbarge 
giving  the  provisions  of  Fen.  Code  Tex.  art  Iw, 
providing  that  "a  false  statement  made  throagb  in- 
advertence or  under  agitation  or  by  mistake  is  not 
perjury, "  is  sufficient  without  calling  special  at- 
tention to  defendant's  intoxicated  condition. 

6.  Where  the  perjury  is  alleged  to  have  been 
oommitted  in  the  grand  jury  room,  it  is  not  error 
to  permit  the  foreman,  on  the  trial,  to  read  the  in- 
dictment which  was  being  investigated  when  the 
perjury  is  alleged  to  have  been  committed,  in  order 
to  refresh  his  memory  as  to  the  statements  made 
by  defendant  on  the  investigation,  when  the  wit- 
ness afterwards  testifies  from  memory. 

0.  It  is  not  competent  for  defendant  to  prove 
what  a  member  of  the  grand  jury  said  in  regard  to 
defendant's  intoxicated  condition  while  testifying 
before  the  grand  jury,  since  such  testimony  is 
mere  hearsay,  and  does  not  oome  within  the  role 
of  res  gestCR. 

Appeal  from  district  court,  Pwker  county; 
J.  W.  Pattekson,  Judge. 

The  appellant  was  awarded  a  term  of  five 
years  in  the  penitentiary  upon  his  conviction 
for  perjury  under  an  indictment,  tlie  charg- 
ing part  of  which  reads  as  follows:  "Matt 
Sisk,  on  or  about  May  23, 1889,  in  the  county 
and  state  aforesaid,  did  then  and  there  per- 
sonally appear  before  the  duly-organized 
grand  jury  for  said  county,  which  was  then 
and  there  in  session  for  the  May  term  uf  the 
district  court  for  said  county,  and  of  which 
said  grand  jury  W.  J.  Caraon  was  then  and 
there  the  legally  appointed  foreman;  and  the 
said  Matt  Sisk  did  then  and  there  bike  his 
corporal  oath,  and  was  duly  sworn  as  a  wit- 
ness, before  said  grand  jury,  said  oath  being 
then  and  there  duly  a<lministered  to  him  by 
the  said  foreman  of  the  said  grand  jury,  who 
was  then  and  there  authorized  by  law  to  ad- 
minister the  same,  and  which  said  oath  was 
so  administered  for  the  ends  of  public  justice. 
Wheieupoit  it  then  and  there  became  and 
was  a  material  inquiry  before  said  grand  jury, 
and  necessary  for  the  due  administration  of 
the  criminal  law  of  said  state,  whether  the 
said  Matt  Sisk  had  seen  any  cards  played  in 
Frank  Hathaway's  room,  in  the  town  of 
Weatherford,  in  said  county  and  state,  which 
Digitized  by  VjOOQIC 
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■aid  room  waa  then  and  there  an  onthonse 
where  people  did  then  and  there  resort,  and 
whether  he,  the  said  Matt  Sisk,  had  played 
eards  in  said  room  siuoe  the  Ist  day  of  Sep- 
tember, 1888,  with  several  persons,  among 
whom  were  Ab  Lewis  and  Ben  Hartg^raves, 
almut  the  month  of  April,  1889.  And  the 
said  Matt  Siak  did,  on  the  day  hereinbefore 
first  named,  in  said  county,  before  and  to 
the  grand  jury,  under  the  sanction  of  said 
oath  adminiBteried  to  him  as  aforesaid,  will- 
fully and  deliberately  state  auJ  testify  tliat 
he  had  not  seen  any  cards  played  in  the  town 
of  Weatherford,  in  said  county  and  state, 
since  the  1st  day  of  September,  1888,  in 
Frank  Hathaw ay's  room,  and  that  heluid  not 
played  cards  in  said  town  of  Weatherford  and 
in  Frank  Hatha  way's  room  since  the  1st  day 
at  Scomber.  1888,  and  that  be  did  not  play 
eards  about  the  month  of  April,  or  in  the 
month  of  Apill,  1889,  with  Ab  Lewis  and 
Ben  Hartgraves,  or  either  of  them,  in  said 
Frank  Halhaway's  room,  in  said  town  of 
Weatherford,  in  said  county  and  state,  where- 
as, in  truth  and  in  fact,  the  said  Matt  Sisk 
bad  seen  cards  played  in  Frank  Hatha  way 'a 
said  room,  in  said  town  of  Weatherford  and 
in  said  county  of  Parker,  state  aforeoaid,  since 
the  1st  day  of  September,  1888,  and  the  said 
Matt  Sisk  did  play  cards  in  or  atwnt  the 
month  of  April,  1889,  in  said  Frank  Hatha- 
way'a  said  room,  in  the  town,  county,  and 
state  aforesaid,  with  Ab  Lewis  and  others, 
which  said  room  was  then  and  there  an  out- 
house where  people  did  then  and  there  resort. 
Which  said  statements  so  made  by  the  said 
Matt  Sisk  before  and  to  the  grand  jury,  aa 
aforesaid,  were  willfully  and  deliberately 
false,  and  the  said  Matt  Sisk  knew  them  to 
be  false  when  he  made  them, — against  the 
peace  and  dignity  of  the  State." 

The  state  first  introduced  in  evidence  the 
minutes  of  the  district  court  of  Parker  coun- 
ty for  the  May  term,  1889,  showing  ttie  or- 
ganization of  the  grand  jury  as  charged  in 
the  indictment.  W.  J.  Carson,  the  foreman 
•f  the  grand  jury  before  which  the  perjnry 
was  alleged  to  have  been  committed,  and 
which  returned  this  indictment,  waa  the 
first  witness  for  the  state.  He  stated  that, 
unless  he  was  permitted  to  read  the  indict- 
ment to  refresh  his  memory,  he  could  not 
repeat  the  forms  of  the  questions  propounded 
by  him  to  the  defendant  when  the  defendant 
testified  before  the  grand  Jury.  Over  the 
objections  of  defendant,  he  was  permitted  to 
read  the  indictment.  He  then  stated  that, 
after  administering  the  oath  to  defendant,  he 
asked  defendant  if  he  saw  any  card-playing 
in  Frank  Hathaway's  room,  in  Weatherford, 
Parker  connty,  Tex.,  subsequent  to  Septem- 
ber 1, 1888,  and  if  he  played  cards  in  that 
room  with  Ab  Lewis  or  Ben  Hartgraves  und 
others  on  or  about  April  1,  1889,  or  daring 
said  month.  In  replv  to  these  questions  tlie 
defendant  replied,  promptly,  in  the  negative. 
Witness  designated  the  Uatl>away  house  to 
defendant,  and  read  to  htm  from  the  statutes 
to  show  him  that  he  would  not  criminate 


himself  by  testifying  aboat  the  matter.  De- 
fendant did  not  appear  to  the  witness  to  be 
drunk  when  he  testified  before  the  grand 
Jury.  Two  other  members  of  the  grand  jury 
testified  to  substantially  the  same  facts,  cor- 
roborating Carson  in  every  particular.  Two 
witnesses.  Bell  and  Buchanan,  testified  that 
they  played  poker  with  cards  in  Frank  Hath- 
away's room,  in  Weatherford,  on  the  23d 
day  of  April,  1889.  Defendant,  Ben  Hart- 
graves,  and  Ab  Lewis  played  in  the  same 
game.  Defendant  quit  the  game  before  it 
closed,  and  went  to  sleep  on  Hathaway's  bed. 
The  entire  party  drank  whisky  during  tlw 
game;  the  defendant,  more  than  the  others, 
becoming  affected  by  the  liquor.  Bucbanan 
testified  that,  after  he  was  indicted  for  play- 
ing that  game,  and  while  his  case  was  pend- 
ing, defendant  asked  him  what  he  was  go. 
ing  to  swear  In  court  about  the  matter. 
Witness  replied  that  he  was  going  to  tell  all 
about  it,  and  defendant  replied  that  he  did  not 
blame  witness  for  tolling  tiie  troth  atwut  it, 
but  that  be  was  so  drunk  when  be  played  he 
did  not  know  what  he  was  doing;  that,  when 
he  woke  up  on  Hathaway's  bed  on  that  even- 
ing, he  was  at  a  loss  to  know  when  or  how 
he  got  there.  The  hoase  in  which  was 
Hathaway's  roam  stood  on  Anstin  avenue, 
about  40  feet  north  of  the  saloon,  on  the 
north-east  comer  of  the  square.  The  groand 
floor  was  partitioned  olf  into  three  rooms;  the 
front  room  being  Hathaway's  room,  and 
the  one  in  which  the  games  were  played. 
That  room  contained  a  bed,  table,  waah^ 
stand,  book-case,  chairs,  etc.  The  oVbec  two 
rooms  contained  nothing  bnt  a  namlier  of 
mattresses.  A  shed-room  adjoined  the  bouse, 
which,  onto  recently  before  the  playing,  had 
been  ocoupied  by  Bd  Boyd  M  a  restaurant. 
Ed  Boyd  testified  for  the  state  that  be  oocn- 
pled  the  abed-room  adjoining  Hatdiaway's 
room  as  a  restanrant  sntil  April  16,  1889. 
Witness  often  had  orders  to  serve  oysters  ia 
Hathaway's  room  as  late  as  midnight.  Aa 
often  as  he  went  into  that  i-oom,  lie  saw  aev- 
erai  parties  sitting  aroond,  bat  never  aaw 
any  oard-playing.  People  went  in  and  out  of 
that  room  with  great  frequency  while  wititess 
kept  that  restaurant.  It  was  a  common 
thing  for  the  young  men  about  town  to  have 
oysters  served  in  their  bed-rooms  after  night. 
State  closed.  W.  C.  Patterson  testified,  for 
the  defense,  that  he  was  the  proprietor  of  an 
hotel  in  Weatherford  situated  al>oiit  100  feet 
north  of  the  Hedrick  building,  of  which  said 
bnilding  Hathaway's  room  was  a  part.  Wit- 
ness rented  the  said  Hedrick  building  about 
November  1,  1888,  and  occupied  it  in  part  as 
a  storage  house  for  furniture  until  abont 
January  1,  1869.  Frank  Hathaway  occu- 
pied the  first  room  on  tbe  groand  floor  as  a 
sleeping  apartment  when  the  witness  first 
rented  it,  and  continued  to  so  occupy  it  dur- 
ing witness'  tenancy.  He  continued  to  occu- 
py the  said  room  under  Mr.  Miller,  who  aue- 
ceeded  witness  as  landlord.  Witness  again 
rented  the  building  about  the  middle  of 
April,  1889;  and  Hathaway  continued  to  oc- 
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copy  the  said  room  nnttl  about  May  1st,  when 
witness  lented  the  entire  ground  floor  to  a 
business  firm.  During  all  of  the  time  cov- 
ered by  this  testimony,  Hathawny  boarded  at 
the  witness'  hotel.  The  witness  visited 
Hathaway's  room  very  often,  but  never  saw 
a  game  of  cards  played,  nor  a  deck  of  cards 
in  the  room.  The  room  was  furnished  as  a 
gentleman's  sleeping-room.  James  Gibson 
testified  for  the  defense  that  he  saw  the  de>- 
fendant  when  he  was  taken  before  the  grand 
jury  on  the  day  alletjied  in  the  indictment. 
He  was  then  so  drunk  that  he  was  unable  to 
walk  without  stag<;ering.  H.  S.  Sisk,  sher- 
iff of  Parker  county  and  uncle  of  the  defend- 
ant, testified  In  his  behalf  that,  on  the  day  of 
the  alleged card-pla>ing  in  Hathaway's  room, 
he  (witness)  was  informed  of  the  playing, 
and  that  defendant  was  participating  in  the 
game.  Witness  went  to  the  Hedrick  build- 
ing with  the  intention  of  breaking  into  Hath- 
away's room  and  arresting  the  parlies,  but 
eonduded  that  tlie  room  was  a  private  sleep- 
ing apartment,  and  decided  that  he  had  no 
authority  to  enter  it  by  force.  Defendant 
was  very  drunk  at  the  time  of  the  card-play- 
ing. He  was  drinking  heavily  when  oiUed 
before  the  grand  jury  in  May,  1889,  but  wit- 
ness could  not  say  how  drunk  he  was  on  that 
occasion.  Yety  little  whisky  would  affect 
the  defendant.  The  defense  closed.  Two 
witnesses  for  the  state  testified  in  rebuttal 
that  they  saw  the  defendant  daring  the  time 
be  was  before  the  grand  jury;  that  they  ob- 
served him  closely,  and  did  not  think  he  was 
drunk. 

A.  Stevmuon  and  H.  W,  KuUman,  for  ap- 
pellant. Atat.  Attjf.  ffen.  Davidgon,  for  the 
SUte. 

WiLLSON,  J.  We  do  not  think  the  excep- 
tions to  the  indictment  are  maintainable; 
and  we  hold,  therefore,  that  they  were  cor- 
rectly overruled.  It  is  charged  that  the  state- 
ments upon  which  perjury  is  assigned  were 
material,  and  this  general  averment  is  sufiS- 
cient  witbont  alleging  the  facts  which  show 
materiality.  Washington  t.  State,  22  Tex. 
App.  26.  8  S.  W.  Rep.  228;  Partoin  v.  State, 
22  Tex.  App.  100,  2  8.  W.  Bep.  854.  With 
respect  to  the  allegations  as  to  the  character 
of  the  house  in  which  the  card-playing  oc- 
curred, we  think  they  show,  when  consid- 
ered in  connection  with  the  allegations  of 
materiality,  that  said  house  was  an  outhouse 
where  people  resorted  at  the  time  of  card- 
playing. 

In  the  charge  to  the  jury  the  judge  desig- 
nated the  material  statement  assigned  as  per- 
jury; said  statement  being  that  defendant 
"did  not  play  cards  about  the  month  of  April, 
or  in  the  month  of  April,  A.  D.  1889,  with 
Ab  Lewis  and  I3en  Hartgraves,  or  eitlier  of 
them,  in  the  said  Frank  Hathaway's  room, 
in  said  town  of  Weatherford,  in  said  county 
and  state."  It  was  proper  for  the  court  to 
thus  designate  from  among  the  several  state- 
ments assigned  as  perjury  that  which  was 
material,  and  submit  it  alone  to  thp  jury. 


Washington  t.  State,  23  Tex.  App.  836,  5 
B.  W.  Rep.  119;  Jackson  v.  State,  15  Tex. 
App.  579;  Donohoe  v.  State,  14  Tex.  App.  638. 

We  think  the  evidence  sustains  the  allega- 
tion in  the  indictment  that,  at  the  time  the 
card-playing  occurred,  the  house  in  which  it 
occurred,  known  as  "Hathaway's  Room,"  was 
an  ontliouse  where  people  resorted,  within 
the  meaning  of  the  statute  prolilbiting  card- 
playing  in  such  houses.  Fen.  Code,  art.  855. 
The  fact  that  the  room  in  which  the  card- 
playing  occurred  was  occupied  at  the  time  as 
a  bed-room  did  not  prevent  it  from  being 
an  "outhouse,"  within  the  meaning  of  that 
term  as  used  in  the  statute.  As  we  under- 
stand the  construction  placed  upon  the  term 
"outhouse"  by  our  supreme  court  in  thecases 
of  Wheeloek  v.  State,  15  Tex.  253,  257,  2ti0, 
the  house  in  question  in  this  case  was  an 
outhouse  at  the  time  of  the  card-playing. 

"A  false  statement  made  through  inad< 
vcrtence  or  under  agitation  or  by  mistake  is 
not  perjury."  Pen.  Code,  art.  189.  This 
provision  of  the  law  was  given  in  charge  to 
the  jury;  and  it  was  unnecessary,  we  think, 
that  tlie  jury  should  have  been  instructed  as 
to  the  intoxication  of  the  defendant  at  the 
time  be  made  the  alleged  false  statement,  or 
at  the  time  the  card-playing  occurred.  It 
was  for  the  jury  to  determine  from  the  evi- 
dence whether  or  not  the  alleged  false  state- 
ment was  willfully  and  deliberately  made,  or 
whether  it  was  made  through  inadvertence 
or  under  agitation  or  by  mistake;  and  in  de- 
termining this  they  would,  of  course,  take 
into  consideration  the  mental  condition  of  the 
defendant  at  the  time  he  testified  and  at  the 
time  of  the  card-playing. 

Defendant's  bill  of  exception  Xo.  8  shows 
no  error.  It  was  competent  for  the  state  to 
show  that  the  defendant  testified  before  the 
grand  jury  that  be  had  not  seen  any  card- 
playing  in  Frank  Hathaway's  room.  Such 
testimony  bore  directly  upon  the  issue  in  the 
case,  and  was  in  support  of  the  allegations  in 
the  indictment. 

It  was  not  error  to  permit  the  witness  Car- 
son to  read  the  indictment,  and  thereby  re- 
fresh his  memory  as  to  the  statements  made 
by  the  defendant  when  testifying  before  the 
grand  jury.  White  v.  State,  18  Tex.  App. 
57;  Hubl...  v.  State,  8  Tex.  App.  597.  Said 
Carson,  after  examining  the  indictment,  tes- 
tified from  memory  as  to  defendant's  said 
statements. 

Bill  of  exception  No.  6  shows  no  material 
error.  The  question  and  answer  complained 
of  were  immaterial  to  the  issue  submitted  to 
the  jury,  and  were  harmless. 

Bills  of  exception  Nos.  7  and  8  show  no  er- 
ror, as  the  rejected  testimony  was  irrelevant 
and  immaterial,  and  could  not  legitimately 
have  affected  the  result. 

Bill  of  exception  Hfo.  10  shows  no  error. 
It  was  not  competent  for  the  defendant  to 
prove  what  a  grand  juror  said  in  the  grand 
jury  room,  at  the  time  defendant  testified 
there,  as  to  the  defendant  being  then  in  an 
intoxicated  condition.    Such  testimony  would 
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bare  been  mere  hearsay,  and  not  witbin  the 
rale  of  res  geitce,  under  the  facts  of  thla  case. 

There  is  no  bill  of  exception  in  the  record 
to  the  overruling  of  defendant's  application 
for  a  continnance;  and  we  are,  therefore,  not 
required  to  revise  that  ruling. 

We  cannot  say  that  any  error  was  eommit- 
ted  in  i^fuaing  defendant's  application  to 
poatpooe  Ibe  trial  to  enable  him  to  obtain  the 
testimony  of  the  -witness  Pickard;  that  is, 
any  such  error  as  entitles  the  defendant  to 
have  the  conviction  set  aside.  While  the  ab- 
sent testimony  may  be  regarded  as  material, 
we  cannot  say,  in  view  of  the  evidence  ad- 
duced on  the  trial,  that  it  was  probably  true. 
On  the  contrary,  tlie  truth  thereof  appears  to 
us  to  be  improbable. 

We  have  carefully  considered  each  of  the 
supposed  errors  presented  in  the  record,  and 
our  conclusion  is  that  no  good  reason  appears 
for  a  reversal  of  the  judgment,  and  it  is 
therefore  affirmed. 


CHn,I>EB8  0.  Statb. 
(Court  of  Appeals  qf  Texas.    March  6, 189a) 

MCRDEB — EviDBNCB— iHBTRnOTlONS. 

1.  Though  the  record  shows  that  a  bill  of  ex- 
ceptions, filed  In  term-time,  was  filed  more  than  10 
days  after  the  trial,  it  will  be  presnmed,  in  the  ab- 
sence of  anythinfr  to  the  contrary,  that  the  bill 
was  regolarhr  presented  to  the  judge  within  the  10 
dava  prescribed  by  law,  as  it  is  the  presentment, 
and  not  Uie  filing,  that  ia  required  within  that  time. 

2.  In  a  murder  case  it  appeared  that  defendant 
refused  to  pay  a  hadi-driver,  and  that  deceased 
was  Idlled  while  interfering,  field,  that  the  driv- 
er's testimony  tliat  lie  insisted  on  being  paid  be- 
cause he  saw  defendant  ordered  away  from  an  hotel, 
and  that  defendant  gave  him  a  wrong  name,  was 
immaterial,  and  prejudicial  to  defendant. 

3.  The  definition  of  "malice  aforethongbt"  Is 
essential  to  the  charge  in  a  murder  case,  and  its 
omission  Is  not  cured  by  the  presence  of  definitions 
of  express  malice  and  implied  malice. 

Appeal  from  district;  court,  Bexar  county; 
O.  H.  NooNAN,  Judge. 

Conviction  in  second  degree  for  murder  of 
one  Draper.  The  evidence  showed  that  one 
Cochran,  acting  for  himself  and  defendant, 
hired  one  Budder,  with  his  hack,  to  drive 
them  and  two  ladies  to  various  places  about 
the  city  of  San  Antonio;  that  at  a  public  re- 
sort Cochran  and  one  of  the  ladies  separated 
from  defendant  and  the  other  lady;  that 
Budder  then  drove  defendant  and  his  lady 
to  two  or  more  places,  at  one  of  which  places, 
according  to  Budder,  the  defendant  was  or- 
dered to  leave;  tliat  upon  returning  to  the 
hotel  with  defendant  Budder  demanded  pay- 
ment of  his  liack  hire;  that  defendant  became 
infuriated  by  the  deuiand,  cursed  and  de- 
nounced Budder,  applying  foul  epithets  to 
him;  that  Draper,  who  was  standing  near, 
exclaimed,  "You  cannot  call  a  cripple  a  son 
of  a  bitch  I"  and  started  towards  defendant 
in  a  threatening  manner,  making  apparent 
efforts  to  take  off  his  coat,  when  the  defend- 
ant fired  the  fatal  shot,  and  fled.  The  an- 
swer of  the  witness  Budder  to  the  question 
of  the  state:  "What  was  the  reason  you 
wanted  yuur  money  V"  was  as  follows:  "My 


reason  was  this:  The  defendant  was  ordered 
away  from  that  house,  and  I  drove  him  back 
there,  and  that  is  where  I  first  heard  the 
name  called,  and  I  would  not  have  knowo 
the  gentleman's  name  had  he  not  called  it 
himself.  He  said:  <  My  name  is  Cooper,  and 
you  go  away  from  here;'  and,  putting  all 
this  together,  I  thought  it  was  best  to  get 
my  money  that  night."  This  testimony  re- 
ferred to  occurrences  which  preceded  the 
meeting  of  defendant  and  deceased. 

W.  Aubrey,  A.  W.  Houston,  and  N".  O. 
Green,  for  appellant.  Asst.  Atty.  ffen.  Da- 
vidson, for  the  State. 

WiLLSON,  J.  Counsel  for  defendant  ques- 
tion the  constitutionality  of  section  1,  sulxi.  3, 
of  the  act  dividing  Uexar  county  into  two  ju- 
dicial districts.  Acts  21st  Leg.  c.  140,  p.  lt>5. 
We  decline  to  consider  and  pass  upon  the  va- 
lidity of  said  section  for  two  reasons:  (1)  The 
question  is  not  presented  in  the  record.  (2) 
Its  decision  is  not  essential  in  this  case,  and, 
even  if  said  section  were  held  to  be  uncon- 
stitutional, such  holding  would  not  affect  the 
validity  of  the  indictment  in  this  case.  It  is 
beyond  question  that  the  indictment  in  this 
case  was  presented  by  a  legal  grand  jury,  in 
a  court  of  competent  jurisdiction. 

Defendant's  bills  of  exception  were  filed 
during  the  term,  but  not  within  10 days  aft- 
er the  conclusion  of  the  tiial.  It  does  not 
appear,  however,  that  they  were  not  present- 
ed to  the  trial  judge  for  his  action  within  10 
days  after  the  conclusion  of  the  trial.  It  is 
the  presen  tment  to  the  j  udge  and  not  the  Qli  ng 
of  a  bill  of  exception  that  is  required  to  be 
within  the  time  named.  Nothing  appearing 
to  the  contrary,  we  must  presume  that  the 
bills  of  exception  in  this  case  were  presented 
to  the  trial  judge  within  the  prescribed  time, 
and  are  therefore  entitled  to  consideration. 
Golden  v.  State,  22  Tex.  App.  1,.  2  S.  W. 
Bep.  531;  Clement  v.  State,  22  Tex.  App. 
23,  2  S.  W.  Bep.  879;  Tomlin's  Case,  25 
Tex.  App.  676,  8  S.  W.  Kep.  931. 

Bill  of  exception  No.  1  is  to  the  action  of 
the  court  refusing  defendant's  application  for 
continuance.  As  the  conviction  will  be  set 
aside  for  reasons  hereafter  to  be  stated,  the 
said  ruling  of  the  court  need  not  be  consid- 
ered, as  it  can  have  no  bearing  upon  another 
trial  of  the  cause. 

Bills  of  exception  3  and  4  are,  we  think, 
well  taken.  All  that  portion  of  the  witness 
Budder's  testimony  whicli  is  set  forth  in  said 
bills  appears  to  us  to  be  irrelevant,  and  could 
have  .no  other  effect  than  that  of  prejudicing 
the  minds  of  the  jury  against  the  defendant. 

There  ia  a  fundamental  defect  in  the  charge 
of  the  court.  It  does  not  explain  to  the  jury 
the  legal  meaning  of  the  term  "malice afore- 
thought." The  omission  to  give  such  ex- 
planation is  not  supplied  by  the  definitions  of 
express  malice  and  implied  malice  contained 
in  the  charge.  Crook's  Case,  27  Tex.  App. 
198,  11  S.  W.  Bep.  444.  For  the  errors 
above  mentioned  the  judgment  is  revetsedt 
and  the  cause  is  remanded. 


Qitizcd  by 
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Johnson  v.  Statb. 
(OoMd  of  Appeals  of  Texai.  Ifaroh  6, 1890.) 
THKrr — BrrDSHCa. 
On  the  trial  for  the  theft  of  a  yearling  It  ap- 
peared that  defendant,  for  a  valuable  consideration, 
ezecnted  a  writing  to  one  M.,  reoftiag  that  defend- 
ant sold  to  H.  10  head  of  vearling  cattle,  marked 
with  defendant's  brand,  which  he  was  to  keepdur- 
ing  the  winter,  and  deliver  in  the  spring.  There 
was  no  other  description.  It  appeared  that  defend- 
ant hsMl  other  cattle,  and  there  was  no  evidence 
bat  ttat  some  of  theia  ware  of  the  same  age  and 
brand,-  nor  did  it  appear  that  the  ana  named  in 
the  indictment  was  one  of  the  10  mentioned  in  the 
writing.  Said  10  head  of  cattle  were  never  sepa- 
rated from  defendant's  other  cattle,  were  never 
deaignated  and  set  apart  a*  IC'a  cattle,  and  were 
never  delivered  to  M.  Held,  that  this  evidence 
did  not  warrant  a  conviction  for  theft  of  one  of 
said  cattle,  as  the  sale  was  executory,  and  the  title 
and  possession  never  changed. 

Appeal  from  district  court,  Stephens  coun- 
ty; T.  H.  CfOMNKK,  Judge. 

/.  H.  Davenport,  ViaU  &  Son,  and  R.  B. 
Tndy,  for  appellant.  W.  L.  David»on,  Asst. 
Atty.  Gen.,  for  the  State. 

"WrLLSON,  J.  This  conviction  Is  for  the 
theft  of  a  yearling  alleged  to  be  the  property 
of  B.  H.  McCain,  and  to  have  been  talcen 
from  the  possession  of  said  McCain.  It  ap- 
pears from  tlie  evidence  that  on  Noveml>er  12, 
1886,  in  consideration  of  $65  paiil  by  said 
McCain  to  defendant,  the  latter  executed  and 
delivered  to  the  former  an  instrument  in 
writing,  reciting  that  he  (tlie  defendant)  sold 
to  the  said  McCain  10  cattlp,  year)  ings,  branded 
in  defendant's  bnind,  wliich  cattle  defendant 
obligated  himself  to  keep  through  the  winter, 
and  to  deliver  to  the  said  McOain  on  tlie  1st 
day  of  April,  1887.  At  the  time  of  execut- 
ing said  writing  defendant  owned  other  cat- 
tle. There  is  no  description  of  the  10  head 
of  cattle  mentioned  in  the  said  writing,  fur- 
ther than  their  age  and  brand.  It  does  not 
appear  from  the  evidence  that  said  cattle  were 
tlie  only  ones  of  that  age  and  brand  owned 
by  defendant  at  the  time  of  the  execution  of 
said  writing,  nor  does  it  appear  from  the  evi- 
dence that  the  animal  named  in  the  indict- 
ment was  one  of  the  10  head  mentioned 
in  said  written  contract.  Said  10  head  of 
cattle  were  never  separated  from  defendant's 
other  cattle;  were  never  in  any  manner  dps- 
ignated  and  set  apart  as  said  McCain's  cattle; 
were  never  at  any  time  delivered  to  said  Mo- 
Cain.  It  is  for  the  theft  of  one  of  the  cattle 
mentioned  in  said  written  contract  that  the 
defendant  has  in  this  case  been  convicted. 

As  we  understand  and  construe  the  ccm- 
tract  as  to  said  10  head  of  cattle,  it  does  not 
evidence  a  complete  sale  of  said  cattle,  so  as 
to  transfer  the  title  to  and  possession  of  them 
to  said  McCain.  The  transaction  was  an  ex- 
ecutory sale  merely  of  the  cattle.  It  remained 
for  the  defendant  to  keep  said  cattle  through 
the  winter,  and  deliver  them  to  McCain  in 
April,  1887.  It  remained  for  him  to  separate 
said  cattle  from  his  other  cattle,  and  in  some 
way  designate  them  as  the  cattle  sold  by  him 
to  said  McCain.  If  any  or  all  of  said  cattle 
had  died  or  been  lost  while  in  charge  of  the 


defendant,  the  loss  would  have  fallen  upon 
him.  and  not  upon  said  McCain.  We  think 
that  the  evidence  shows  that  the  title  and 
possession  of  said  cattle  was  never  changed 
from  the  defendant  to  said  McCain,  and  that, 
therefore,  this  conviction  is  against  the  evi- 
dence and  the  law.  Allen  v.  Melton,  64 
Tex.  218;  Cleveland  v.Williams,  29  Tex,  211. 
It  is  unnecessary  that  we  should  determine 
other  questions  presented  in  the  record,  as 
they  are  of  a  character  not  likely  to  oeenr  im 
another  trial.  We  will  state,  however,  that 
the  remarks  of  the  district  attorney,  com- 
plained of  by  defendant,  which  remarks  were 
in  the  hearitig  of  the  jury,  and  to  tlie  effect 
that  it  the  defendant  testified  in  his  own  be- 
half he  should  be  required  to  do  so  before  the 
witnesses  for  the  defense  testiSed,  etc.,  were 
improper,  but  we  will  not  determine  whether 
it  was  such  error  as  would  require  the  con- 
viction to  be  set  aside.  Because,  in  our 
opinion,  the  evidence  does  not  warrant  the 
conviction,  the  judgment  is  reversed,  and  the 
cause  remanded. 


CooBRAN  «.  State. 
(Court  of  AtniedU  of  Texas.    Haroh  8, 1880.) 

HomOIDB— IHBTRUOTIONB — BvTDaNOE. 

1.  In  a  mnrder  case,  in  which  there  was  no  ev- 
idence that  deceased,  in  striking  defendant,  causal 
pain  or  bloodshed,  the  court  instructed  tliat  "ade- 
quate cause "  sufBcient  to  reduce  the  homicide  to 
manslaughter  is  such  as  would  commonly  produce 
a  degree  of  rage  or  terror  in  the  mind  of  a  person 
of  ordinary  temper  sufficient  to  render  the  mind 
incapable  of  cool  reflection,  and  that  mere  insult- 
ing words  or  gestures  or  an  assault  and  battery  so 
slight  as  to  show  no  intention  to  inflict  pain  or  m- 

J'ury,  are  insnfBcient;  bnt  that.  If  pain  or  bloodshed 
s  caused  by  an  assault  and  battery,  it  is  suoh  ade- 
quate cause.  Held  error,  as  the  Jury  should  have 
been  left  to  determine  the  qunstion  of  "adequate 
cause"  from  all  the  facts,  and  not  restricted  to  a 
single  cause  not  shown  by  the  evidence. 

2.  The  true  test  as  to  murder  in  the  second  d^ 
gree  and  manslaughter  ia  that  if  the  homicide  was 
committed  under  the  immediate  influence  of  sud- 
den passion,  for  whioh  there  was  adequate  cause, 
the  homicide,  if  not  justifiable,  would  be  man- 
slau^hter,  but  if  such  cause  did  not  exis^  and  the 
homicide  was  not  1  ustiflable,  then  it  would  be  mur- 
der in  the  gecoad  degree.  Any  circumstance  capa- 
ble of  and  actually  creating  sudden  passion,  such 
as  anger  or  terror,  rendering  the  mind  incapabla 
of  reflection,  whether  or  notaooompanied  by  bodily 
pain,  is  "adequate  cause;"  and  if  defendant  killea 
deceased  at  a  time  when  the  latter's  actions  and 
words,  in  connection  with  his  physical  strength, 
produced  such  "adequate  cause,"  and  defendant, 
under  its  influence,  and  while  not  acting  in  self- 
defense,  Icilled  deceased,  he  would  be  guilty  of 
manslaughter. 

3.  Id  judging  of  the  danger  the  ciroumstanoea 
must  be  viewed  as  they  appeared  to  defendant,  and 
if,  when  be  shot  deceased,  the  latter  was  violently 
attacking  him  under  circumstances  which  reasona- 
bly indicated  an  intention  to  murder,  maim,  or  in- 
flict serious  bodily  injury,  and  the  weapon  and  the 
manner  of  its  use  were  reasonably  calculated  to 
produce  either  of  such  results,  then  the  law  pre- 
sumes that  deceased  intended  to  murder,  maim,  or 
inflict  such  injury  on  defendant,  (Fen.  Code  Tex. 
art.  571,)  and  the  homicide  would  be  justifiable ;  and 
though  the  danger  was  not  real,  but  merely  appar- 
ent, the  homicide  would  be  justifiable,  if  at  the  time 
the  conduct  of  deceased  was  such,  under  the  (dr* 
cumstances,  as  to  reasonably  induce  defendant  to 
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believe  that  deceased  was  about  to  kill  or  infllot 
•eriona  bodily  injury  on  bim. 

4.  The  testimony  of  a  person,  who  was,  at  the 
time,  standing  to  the  left  of  defendant,  that  he 
passed  behind  defendant  from  his  left  to  his  riffht 
side  because  he  expected  deceased  woald  strike  at 
defendant  with  a  billiard  one,  and  that  he  feared 
being  hit,  is  admissible  as  bearing  on  the  efTeot 
likely  to  be  produced  on  defendant's  mind  by  the 
conduct  of  deceased. 

Appeal  from  district  court,  Johnson  coun- 
ty; J.  M.  Hall,  .Judge. 

Poindexter  <&  Padel/ord,  for  appellant. 
W.  L.  Davidson,  Asst.  Atty.  Gen.,  for  the 
State. 

White,  P.  J.  This  appeal  is  from  a  con- 
viction for  murder  of  tlie  second  degree.  The 
main  errors  complained  of  are  the  instruc- 
tions given  by  the  court  in  the  charge  upon 
manslaughter  and  self-defense.  The  facts  in 
the  case  clearly  raised  both  of  these  issues, 
and  demanded  of  the  court  a  plain  and  per- 
tinent exposition  of  the  law  applicable  to  the 
facts  which  presented  them.  Deceased  and 
defendant  were  strangers,  who  bad  never 
seen  each  other  before  the  fatal  meeting. 
Defendant  came  into  the  room  where  de- 
ceased and  another  were  engaged  in  a  game 
of  billiards.  As  he  entered  the  door  some 
one  pulled  oCT  his  hat  and  placed  another  up- 
on bis  bead,  which  he  jericed  off,  and,  in 
throwing  it  from  him,  it  fell  upon  the  bil- 
liard table.  Deceased  became  enraged,  ap- 
proached defendant,  and  addressed  bim  in  an 
angry  and  threatening  manner.  Defendant 
apologized;  made  every  effort  to  pacify  him; 
b(>gged  for  peace.  Deceased  would  accept  no 
apology,  but  become  more  and  more  enraged 
and  threatening  in  bis  words  and  conduct. 
He  bad  his  billiard  cue  in  bis  hand,  uplifted 
in  a  striking  attitude,  and  slapped  defendant 
in  the  face  or  on  the  breast.  Defendant  was 
muoh  the  smaller  man,  and  unable  to  con- 
tend with  him.  He  gave  back,  or  was  pushed 
back  by  third  parties,  until  he  had  retreated, 
or  been  shoved,  to  the  wall.  Deceased,  too, 
was  shoved  t>ack  by  third  parties,  who  were 
endeavoring  to  separate  and  Iteep  them  apart, 
butdeceased.pushed  by  these  parties,advanced 
again  with  bis  drawn  billiard  cue,  a  deadly 
weapon,  swearing  he  would  kill  defendant; 
and  when  he  (the  deceased)  had  gotten  with- 
in four  or  six  feet  of  defendant,  but  not 
within  striking  distance  of  him,  at  the  time, 
with  said  billiard  cue,  the  defendant  fired  the 
fatal  shots  in  rapid  succession.  There  is  no 
evidence  that  when  deceased  slapped  or  tapped 
defendant  on  the  face  or  breast  lie  indicted 
either  pain  or  bloodshed  upon  him. 

As  to  what  would  constitute  "adequate 
cause"  sufficient  to  reduce  the  homicide  to 
manslaughter,  the  court,  in  the  seventh  para- 
graph of  its  charge,  instructed  the  jury  as 
follows:  "By  tlie  expression  ■  adequate  cause ' 
is  meant  such  as  would  commonly  produce  a 
degree  of  rage,  anger,  resentment,  or  terror 
in  the  mind  of  a  person  of  ordinary  temper 
sufficient  to  render  the  mind  incapable  of  cool 
reflection.  Insulting  words  or  gestures,  how- 
ever insulting  they  may  be,  or  an  assault  and 


battery,  so  slight  as  to  show  no  Intention  to 
inflict  pain  or  injury,  are  not  adequate  causes 
sufficient  to  reduce  a  homicide  from  the  de- 
gree of  murder  to  the  grade  of  manslaughter. 
But  an  assault  and  battery,  causing  pain  or 
bloodshed,  is  a  sufficient  cause  to  reduce  an 
unlawful  homicide  to  the  grade  of  manslaugh- 
ter."   This  is  the  only  explanation  of  ade- 
quate cause  given.     Under  the  facts  it  was 
insufficient,  and  was  calculated  to  mislead 
the  jury.    In  like  circumstances  this  iden- 
tical charge  was  given  by  the  same  learned 
trial  Judge  in  Hawthorne's  Case,  28  Tex.  App. 
212,  12  S.  W.  Bep.  603.  and  Judge  Willsun. 
delivering  the  opinion  of  tlie  court,  says: 
"While  this  portion  of  the  charge  is  abstract- 
ly correct,  it  is  not  applicable  to  the  evidence. 
There  was  no  proof    *    •    •    of  an  assault 
and  battery,  causing  pain  or  bloodshed.    Un- 
der this  charge  the  only  '  adequate  cause ' 
was  an  assault  and  battery    ♦    •    •     upon 
the  defendant,  causing  pain  or  bloodshed. 
Of  coarse,  the  jury  would  conclude  under 
this  charge  that  adequate  cause  did  not  exist 
because  no  such  assault  and  battery  was  com- 
mitted.   ♦    ♦    ♦    Adequate  cause  should  not 
have  been  so  restricted.    Any  condition  or 
circumstance  which'  is  capable  of  creating 
sudden  passion  sufficient  to  render  the  mind 
of  a  person  of   ordinary  temper  incapable 
of  cool  reflection  may  constitute  'adequate 
cause,'  and  where  the  evidence  shows  a  num- 
ber of  conditions  or  circumstances  tending 
either  singly  or  collectively  to  constitute  what 
a  jury  might  consider  adequate  cause,  the 
charge  should  leave  the  jury  at  liberty  to 
consider  them  all  in  determining  whether  or 
not  adequate  cause  existed.    •    •    •    The 
Jury  should  have  been  left  free  to  determine 
the  question  of  •  adequate  cause '  from  all  the 
facts  in  evidence  tending  to  show  snch  cause. 
instead  of  being  restricted,  as  they  were,  by 
the  charge  to  a  single  cause,  and  that  a  cause 
not  shown  by  the  evidence."    Willson,  Grim. 
St.  §  1030;  Orman  v.  State,  24  Tex.  App. 
495.  6  8.  W,  Bep.  544;  Miles  v.  State,  18 
Tex.  App.  156;  Wadlington  v.  State,  19  Tex. 
App.  26d;  Johnson  v.  State,  22  Tex.  App. 
20t),  2  S.  W.  Bep.  609. 

Defendant's  counsel  excepted  to  the  suffi- 
ciency of  the  charge  of  the  court  upon  man- 
slaughter, and  asked  the  court  to  give  the  fol- 
lowing requested  iustructions:  "(1)  That 
you  may  understand  the  difference  between 
murder  in  the  second  degree  and  manslangh- 
ter,  you  are,  in  connection  with  the  general 
charge  of  the  court  upon  murder  in  the  sec- 
ond  degree  and  manslaugliter,  further  in- 
structed as  follows:  When  an  unlawful  kill- 
ing tal<es  place  undertho  immediate  influence 
of  sudden  passion,  and  no  cause  exists  which 
will,  under  the  law,  justify  or  excuse  its  com- 
mission, then,  in  order  to  determine  whether 
such  homicide  is  murder  in  the  second  degree, 
or  manslaughter,  the  true  test  is,  was  there 
adequate  cause  to  produce  such  passion?  If 
such  adequate  cause  existed,  the  homicide.  If 
not  justitlable,  would  be  manslaughter.  If 
such  adequate  cause  did  not  exist,  and  if  the 
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bomiclde  was  not  Justlflable,  then  it  would 
be  murder  in  the  second  degree.  (2)  And 
yoa  are  further  instructed  that  any  condition 
or  circumstance  which  is  capable  of  creating, 
and  does  create,  sudden  passion,  such  as  an- 
ger, rage,  sudden  resentment,  or  terror,  ren- 
dering the  mind  incapable  of  reflection, 
wl)ether  accompanied  by  bodily  pain  or  not, 
is  in  law  '  adequate  cause.'  (8)  And  in  this 
case,  if  yon  should  And  from  the  evidence 
that  the  defendant  shot  and  Icilied  John  Mc- 
Lennan, and  that  at  the  time  he  did  so  the 
actions  and  words  of  said  McLennan,  taken 
in  connection  with  the  physical  slreiigtli  of 
the  said  McLennan,  were  of  such  a  nature  as 
to  produce  'adequate  cause,'  as  above  ex- 
plained, and  did  produce  such  'adequate 
cause'  sufficient  to  render  the  defendant's 
mind  incapable  of  cool  reflection,  and  if,  un- 
der the  Immediate  influence  of  anger,  rage, 
sudden  resentment,  or  terror,  the  defendant 
shot  and  killed  said  John  McLennan,  and  if 
yon  are  satisQed  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  did  not 
kill  said  McLennan  In  self-defense, — ^tlien  you 
should  And  him  guilty  of  manslaughter." 
These  Instructions  were  apt,  pertinent,  and 
comprehensive,  and  It  was  error  for  the  court 
to  refuse  them. 

L^pon  the  law  of  self-defense,  applicable  to 
the  facts  of  the  case  as  made  by  the  evidence, 
we  are  also  of  opinion  that  the  charge  of  the 
court  was  insufficient  as  to  apparent  danger, 
and  in  not  instructing  the  Jury  that  in.  judg- 
ing of  the  danger  the  facts  and  circumstances 
surrounding  the  defendant  must  be  viewed 
and  estimated  from  his  stand-point,  and  as 
they  appeared  to  him.  "It  ttie  jury  might 
beliere  from  the  evidence  that  at  the  time  the 
defendant  fired  the  fatal  shot  the  deceased 
was  making  a  violent  attack  upon  him,  under 
circumstances  which  reasonahly  indicated  an 
intention  to  murder,  maim,  [or  inflict  upon 
him  serious  bodily  injury,]  and  the  weapon, 
and  the  manner  of  its  use,  were  such  as  were 
reasonably  calculated  to  produce  either  of 
those  results,  then  the  law  presumed  that  the 
deceased  intended  to  murder  or  maim  [or  in- 
flict snch  injury  upon]  the  defendant,  and  the 
jury  should  have  been  so  instructed  in  ex- 
plicit terms,  (Fen.  Code,  art.  571;  Kendall  v. 
State,  8  Tex.  App.  569,)  and  tliat  in  such 
state  of  case  the  homicide  would  be  justifl- 
able.  Furthermore,  upon  this  subject  the 
charge  should  have  instructed  the  jury  that 
if  the  conduct  of  the  deceased  at  the  time  of 
the  homicide  was  such,  under  the  circumstan- 
ces, as  to  reasonably  produce  upon  the  mind 
of  the  defendant  the  belief  that  the  deceased 
was  then  alK>ut  to  kill  or  Inflict  serious  bodi- 
ly injury  upon  hfm,  the  homicide  would  be 
jastiflable,  although  in  fact  tlie  danger  was 
not  real,  but  only  apparent."  Jones  v.  State. 
17  Tex.  App.  602;  Bell  v.  State,  20  Tex.  App. 
445;  Spearman  v.  State,  23  Tex.  App.  224,  4 
8.  W.  Rep.  586:  Patillo  v.  State,  22  Tex, 
App.  586,  8  S.  W.  Rep.  766;  Brumley  t. 
State,  21  Tex.  App.  222.  Defendant's  spe- 
cial requested  instructions,  which  were  re- 


fused, called  the  attention  of  the  court  to  the 
defects  in  the  charge  above  pointed  out. 

Defendant  offered  to  prove  by  the  witness 
Wilshire,  who  was  standing  just  to  the  left 
of  defendant  immediately  before  the  sliots 
were  fired,  that  "the  reason  he  [the  witness] 
passed  from  defendant's  left  side  around  be- 
hind his  back  to  his  riglit  side  was  tliat  he 
[witness]  expected  that  deceased  would  strike 
at  defendant  with  that  billiard  cue,  and  that 
he  feared  deceased  might  miss  defendant  and 
hit  him."  .  An  analogous  question  is  dis- 
cussed in  Thomas  v.  State,  40  Tex.  36,  and 
it  was  held  that  such  character  of  evidence 
was  admissible  as  tending  to  explain  the  ef- 
fect the  acts  of  the  party  would  likely  have 
produced  upon  the  accused.  It  was  said  that 
"the  effect  produced  on  a  by-stander  by  the 
conduct  of  Wren  would  illustrate  the  effect 
likely  to  be  produced  on  the  mind  of  the  par- 
ty himself,  and  we  can  perceive  no  good  rea- 
son why  it  should  not  have  been  allowed." 
It  was  error  to  reject  the  evidence. 

For  errors  above  discussed,  the  judgment  i" 
reversed  and  the  cause  remanded. 


Bins  e.  Stats. 
(Court  cf  Appeals  qf  Tex>a».    March  IS,  1890.) 
Vujsa  Pbbteitsbs— VainrB. 
Where  property  is  acquired  in  one  oonnty 
by  means  of  f  alae  and  f  raudulant  representations 
made  in  another  county,  tho  venue  of  the  offense 
must  be  laid  in  the  county  in  which  the  property 
was  delivered. 

Appeal  from  district  court,  Eastland  coun- 
ty; T.  H.  C!oNMER,  Judge. 

Hammona  <&  Cotton,  B.  B,  Truly,  and  J. 
H.  Davenport,  for  appellant.  W,  L.  David- 
son, Asst.  Atty.  Gen.,  for  the  State. 

WiLLsoN,  J.  This  conviction  is  upon  an 
indictment  which  charges  the  offense  of  swin- 
dling, in  that  the  defendant,  by  means  of 
false  pretenses  and  devices  and  fraudulent 
representations,  did  acquire  from  G.  C.  Fort 
a  horse  of  the  value  of  $100.  The  Tenue  of 
the  offense  is  laid  in  Eastland  county,  and 
the  conviction  had  in  said  county.  It  appears 
from  tlie  evidence  that  the  false  pretenses 
and  devices  and  fraudulent  representations 
were  made  by  defendant  to  said  Fort,  as  al- 
leged in  the  indictment,  in  Eastland  county, 
but  the  horse  was  delivered  to  defendant  by 
said  Fort  in  Brown  county.  Upon  the  ques- 
tion of  the  venue  of  the  offense,  the  court  in- 
structed the  jury.  In  substance  and  effect, 
that,  if  the  offense  was  begun  and  partly  com- 
mitted In  Eastland  county,  and  was  consum- 
mated and  completed  in  Brown  county,  the 
allegation  of  venue  in  Eastland  county  was 
sustained.  Defendant  excepted  to  said  in- 
struction, and  requested  a  special  instruction 
to  the  effect  that,  if  the  horse  was  acquired 
by  the  defendant  in  Brown  county,  he  could 
not  be  prosecuted  for  the  offense  in  Eastland 
county. 

To  constitute  the  offense  of  swindling,  there 
must  be  an  acquisition  of  property  by  means 
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of  some  false  or  deceitful  pretense  or  device, 
or  fraudulent  representation,  etc.  The  title 
to  the  property  in  question  must  pass  from 
the  injured  partj  to  the  accused.  Cllne  v. 
Stiite,  48  Tex.  494.  It  is  the  acquisition  of 
the  property  that  completes  tlie  offense.  In 
this  case,  no  offense  was  committed  in  East- 
land county,  because  the  horse  was  not  there 
acquired  by  the  defendant.  His  false  and 
deceitful  pretenses  and  fraudulent  represen- 
tations in  Eastland  county  did  not  constitute 
swindling.  In  all  cases  not  specially  named 
in  the  Code,  tlie  proper  county  for  the  prose- 
cution of  offenses  is  that  in  which  the  offense 
was  committed.  Code  Crim.  Proc.  art.  225. 
Swindling,  not  being  one  of  the  offenses  enu- 
merated in  tlie  chapter  on  "Yenue,"  comes 
within  the  general  rule  above  stated.  We 
are  of  opinion  that  the  offense  of  swindling 
is  committed  in  the  county  in  which  the 
property  is  acquired  by  the  accused,  and  thiit 
S prosecution  therefor  can  only  be  maintained 
in  such  county.  This  precise  question  has 
not  heretofore  been  determined  by  this  court  or 
by  our  supreme  court,  but  analogous  chsps  in 
harmony  with  our  present  opinion  liave  been 
decided  by  this  court,  liobberson  v.  State,  3 
Tex.  App.  502;  Brockman  v.  State,  16  Tex. 
App.  54;  Gage  v.  State,  22  Tex.  App.  128.  2 
8.  W.  Bep.  638;  Westr.  State,  11  S.  W.  Bep. 
635.  Our  views  here  expressed  are  also  sup- 
ported by  the  rules  of  the  common  law  in  tlie 
kindred  offense  of  cheats.  2  Whart.  Crim. 
Law.  §§  1206. 1207,  and  notes.  Because  the 
law  as  to  the  venue  of  the  offense  was  incor- 
rectly given  to  the  jury,  and  because  the  evi- 
dence does  not  sustain  theallegalion  of  venue, 
the  judgment  ia  reversed  and  the  cause  re- 
manded. 


TuowELL  et  al.  «.  Eaglb  Fabs  Ferbt  Go. 

(Supreme  Court  of  Texcu.    October  80, 1888.)> 
TmsBT — BsTWEEir  Statb  xvo  Fobbion  Countbt. 

1.  In  a  suit  to  enjoin  the  operation  of  a  rival 
feny,  plaintiffs,  on  showing  that  they  are  licensed 
by  law  to  operate  their  ferry,  and  have  paid  their 
tax,  and  that  defendant  has  no  license,  are  entitled 
to  an  injunotlOD,  though  they  allege  in  their  peti- 
tion that  they  have  the  exclusive  feny  privilege; 
the  commissioners'  court,  which  granted  the  ex- 
clusive privilege,  having  no  power  to  do  so. 

2.  A  state  has  authority  to  grant  a  license  to 
operate  a  ferry  across  a  scream  constituting  the 
bonndary  between  it  and  a  foreign  oountry. 

On  motion  for  rehearing.  For  former  re- 
port, see  9  S.  W.  Bep.  120. 

J.  A.  Ware,  for  appellants.  John  H.  Clark 
and  Robertson  &  WUliams,  for  appellee. 

Gaines,  J.  It  is  urged,  upon  a  motion  for 
rehearing  in  this  case,  that,  because  the 
plaintiffs  set  up  in  their  petition  that  they 
had  acquired  an  exclusive  ferry  privilege 
from  the  commissioners'  court  of  Maverick 
county,  they  were  not  entitled  to  the  relief 
sought,  unless  their  exclusive  right  was  es- 
tablished; and  it  is  claimed  that  it  is  there- 
fore necessary  for  this  court  to  pass  upon  tlie 
question  presented  in  appellee's  brief  of  the 
*  Publication  delayed  by  failure  to  receive  copy. 


power  of  the  commissioners'  court  to  giant 
such  exclusive  franchise.  Such  is  not  our 
view  of  the  question.  It  appears,  it  is  true, 
that  the  commissioners'  court  undertook  to 
grant  the  appellant  Tugwell  an  exclusive 
right  to  operate  a  ferry  across  the  Bio  Grande 
at  Eagle  Pass.  It  is  none  the  less  true  that 
the  court  did  grant  a  license,  as  the  statute 
requires,  upon  the  payment  of  a  stipulated 
fee  therefor.  The  license  recited  that  the 
bond  had  been  given,  and,  in  absence  of  proof 
to  the  contrary,  the  presumption  is  that  this 
was  the  bond  required  by  the  statute.  Con- 
ceding, therefore,  that  the  court  undertook 
to  grant  more  than  it  had  the  power  to  grant, 
it  does  not  follow  that  the  grant  was  not 
good  to  the  extent  of  its  power;  nor  does  the 
fact  that  they  exacted  a  tax  for  the  license 
greater  than  the  limit  fixed  by  the  statute  op- 
erate to  defeat  the  graq^.  The  overcharge 
worked  an  injury  to  no  one  but  appellants. 
The  court  would  not  be  permitted  to  say: 
"We  have  charged  you  too  much  for  your 
privilege,  and  it  is  therefore  void."  We  are 
far  from  saying  that  the  action  of  the  court 
was  regular,  or  in  accordance  with  the  law, 
but  we  do  say  that  it  had  the  power  to  grant 
a  license,  and  that  it  did  grant  the  franchise 
which  gave  the  appellants  the  privilege  of 
operating  a  ferry  across  the  river  at  Eagle 
Pass.     The  appellee  had  no  license. 

The  legal  question,  then,  presents' itself,  is 
the  grantee  of  a  ferry  privilege  entitled  to  an 
injunction  against  one  who,  having  no  li- 
cense, undertakes  to  operate  another  ferry 
in  competition  with  that  which  is  licensed? 
In  the  former  opinion  this  question  was  de- 
cided in  the  affirmative,  and  that  decision  is 
sustained  by  authority.  Smith  v.  Harkins, 
8  Ired.  Eq.  618;  Stark  v.  McGowen,  1  Xott. 
&  McC.  387;  McBoberts  v.  Washburne.  10 
Minn.  28,  (Gil.  8;)  Ferry  Co.  v.  Hankey.  31 
Md.  346;  East  Hartford  v.  Bridge  Co..  10 
How.  511;  8  Bl.  Comm.  219.  It  is  not  nec- 
essary that  the  grant  should  exclude  the 
power  to  grant  a  license  for  another  ferry.  It 
is  sufficient  that  no  such  second  license  has 
in  fact  been  granted.  The  operation  of  an 
unlicensed  ferry  is  unlawful,  and  a  license 
is  entitled  to  protection  against  a  competi- 
tion carried  on  in  violation  of  law.  The 
plaintiffs  alleged  fully  in  their  petition  and 
claimed  that  they  acquired  thereby  an  ex- 
clusive ferry  privilege.  The  facts  alleged 
and  proved  show  that  they  have  a  license  to 
operate  a  ferry,  and  that  defendants  have 
none.  Whether  the  commissioners'  court  had 
the  right  to  grant  an  exclusive  privilege  or 
not,  the  plaintiffs  were  entitled  to  show,  and 
have,  under  the  allegations  in  their  petition, 
that  they  acquired  a  lawful  ferry  franchise, 
and  that  defendant  was  operating  a  compet- 
ing; ferry  without  authority  of  law.  This 
entitled  them  to  the  injunction  prayed  for. 
Though  they  may  not  have  established  their 
right  to  the  full  extent  claimed,  they  estati- 
lislied  a  sufficient  right  for  the  purpose  of 
their  suit.  It  is  further  insisted  that  the 
court  misconceived  the  scope  and  effect  of 
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the  decfalon  In  the  ease  of  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  8.  196,  5  Sup. 
Ct.  Bep.  826.  It  is  claimed  that,  properly 
considered,  it  oyerrules  the  case  of  Conway 
T.  Taylor,  1  Black,  608.  cited  by  us  in  sup- 
port of  the  conclusion  that  the  state  has  tlie 
power  to  grant  a  license  to  operate  a  ferry 
across  a  stream  which  constitutes  its  bound- 
ary. Having  again  carefully  examined  the 
opinions  in  the  two  cases,  we  find  no  ground 
for  this  assumption.  In  Gloucester  Ferry  Co. 
T.  Pennsylvania,  supra,  Mr.  Justice  Field« 
who  delivered  the  opinion  of  the  court,  in 
spealf  ing  of  ferries  "over  waters  separating" 
the  states,  concedes  "that  the  privilege  of 
keeping  a  ferry,  with  a  right  to  take  toll  for 
passengers  and  freight,  is  a  franchise  grant- 
able  by  the  state,  to  be  exercised  within  such 
limits  and  *  *  *  convenience  of  the 
public. "  114  n.  S.  217. 6  Sup.  Ct.  Bep.  835. 
If  the  establishment  of  a  ferry  over  a  river 
separating  two  states  is  not  an  interference 
with  interstate  commerce,  the  establishment 
of  one  over  the  boundary  between  the  state 
and  a  foreign  country  is  not  an  interference 
with  foreign  commerce,  and  it  follows  that  the 
establishment  of  such  ferries  is  a  matter  with- 
in the  jurisdiction  of  the  states,  respectively, 
and  not  of  the  congress  of  the  ITnited  States. 
We  conclude  that  the  decision  in  Conway  v. 
Taylor  is  not  overruled,  either  expressly  or 
by  implication,  and  that  it  is  decisive  of  the 
question  in  support  of  which  it  was  cited. 
The  motion  for  a  new  hearing  is  overruled. 


MoIlhennt  et  al.  v.  Binz  et  al. 

(Supreme  Court  of  Texas.    March  29, 1890.) 

RinsoAJ)  Companies — Insolyisvot— Reobivkbs — 
PaioBiTy  or  Claimb— Plbadiho. 
1.  A  railroad  company  alleged  its  insolvency, 
and  prayed  for  a  sale  of  its  properly,  and  dis- 
tribation  of  the  proceeds  among  its  creditors. 
A  receiver  was  appointed.  A  mortgage  creditor 
filed  a  oross-bUl  asking  foreclosnre  of  two  mort- 
gages, on  both  of  which  default  in  the  interest  had 
been  made,  but  the  debt  secured  by  the  second 
only  was  due.  Seld,  that  both  mortgages  were 
properly  foreclosed,  though  by  its  terms  the  first 
was  not  subject  to  foreclosure  until  default  in  pay- 
ment of  the  principal  at  maturity, 

3.  Even  If  it  had  lieen  error  to  foreclose  the 
first  mortgage,  the  railroad  company  was  not  in- 
jured thereby,  where  it  was  hopelessly  insolvent. 

8.  It  was  not  error  to  direct  that  the  property 
of  an  insolvent  company,  when  offered  for  sale  to 
tbe  highest  bidder,  should  not  be  sold  for  less  than 
a  certain  sam. 

4.  Testimony  by  a  witness  that  he  became 
book-keeper  for  a  corporation  at  a  time  when  it 
had  no  minute-book;  that  he  wrote  up,  in  a  cer- 
tain book,  minutes  of  meetings  of  directors,  pur- 
porting to  have  been  held  in  previous  years,  from 
memoranda  and  dictation  furnished  by  the  presi- 
dent, and  that  he  did  not  know  of  such  meetings, 
though  he  would  have  known  of  them  if  they  were 
held,  and  was  satisfied  that  they  were  not  held,— is 
not  admissible  to  rebut,  when  offered  by  tbe  cor- 

§  oration,  evidence  from  the  book,  which  is  identi- 
ed  by  the  corporation's  secretary  as  the  only  book 
in  which  records  of  the  directors'  meetings  are 
kept,  of  what  purports  to  be  a  record  of  a  certain 
meeting  of  tbe  diractors. 

B,  Where,  on  bill  to  foreclose  a  mortgage,  plain- 
tiff shows  prfma  facte  the  execution  thereof,  and 
titers  la  no  oontrary  evidence,  it  is  not  error  to  di- 


rect a  verdict  for  plaintiff  on  defendant's  plea  of 
rum  est  factum. 

S.  Where,  in  a  petition  for  the  appointment  of 
a  receiver  of  a  railroad  company,  plaintiffs  claim  as 
heirs  and  legatees  of  their  father,  who,  they  allege, 
owned  all  the  stock  of  the  company,  it  is  not  error 
to  dismiss  without  prejudice  a  subsequent  plead- 
ing, filed  by  them  shortly  before  trial,  which  re- 
cites that  it  is  filed  in  lieu  of  their  original  peti- 
tion, and  in  which  they  allege  that  their  father 
fraudulently  converted  community  property,  one- 
half  of  which  belonged  to  their  mother,  to  the 
building  of  the  railroad,  and  claim  as  heirs  of  their 
mother. 

7.  Where  a  mortgage  given  by  a  railroad  com- 
pany in  pursuance  of  a  resolution  of  the  directors, 
to  render  effectual  what  was  attempted  to  be  dona 
by  a  former  one,  whose  validity  is  doubted,  con- 
tains no  reference  to  tbe  former  mortgage,  and  nei- 
ther the  resolution  nor  the  seoond  mortgage  ex- 
presses  an  intention  that  the  latter  shall  cover  the 
same  property  as  tbe  first,  the  desoription  in  the 
second  cannot  be  aided  by  that  in  the  first. 

8.  Debts  incurred  by  a  railroad  company  for 
construction  of  new  road  within  six  months  before 
the  company's  insolvency  and  the  appointment  of 
a  receiver,  are  entitled  to  priority  in  payment  out 
of  the  not  earnings  of  the  road  while  in  the  hands 
of  the  receiver,  over  mortgages  executed  when  the 
road  was  unfinished,  and  whioh  show  that  it  was 
contemplated  that  the  road  should  be  completed, 
and  which  attach  to  new  road  as  fast  as  finished. 

9.  Where  net  earnings  have  been  applied  to 
the  payment  of  interest  on  the  bonded  debt  of 
the  company,  and  to  improvements  on  the  proper^ 
ty  subject  to  the  mortgages,  whereby  its  value  is 
enhanced  to  the  amount  expended  on  it,  the  debts 
incurred  for  construction  before  the  appointment 
of  the  receiver  are  entitled  to  be  paid  from  the 
corpus  of  the  property  in  preference  to  the  mort- 
gage debts,  thougn  the  mortgage  creditors  were 
not  parties  to  the  suit  at  the  time  of  the  applica- 
tion of  Che  net  earnings  to  the  purposes  mentioned. 

10.  The  mere  lapse  of  more  than  six  months  be- 
tween tbe  time  within  whioh  claims  for  operating 
and  construction  expenses  accrued,  and  the  ap- 
pointment of  a  receiver,  does  not  deprive  them  of 
priority  over  the  mortgages  where  they  arose  with- 
in twelve  months  before,  and  were,  by  Sayles, 
Ann.  St.  Tex.  art.  8179a,  given  a  lien  for  tiiat  time, 
though  the  court  fixed  six  months  before  the  ap- 
pointment of  the  receiver  as  the  limit  for  suoh 
claims,  whioh  it  ordered  paid,  and  though  the  stat- 
utory lien  was  inferior  to  that  ot  the  mortgages. 

11.  Claims  by  boarding-house  keepers  for  board 
furnished  to  railroad  laborers  and  operatives,  and 
by  grocers  for  supplies  furnished  to  ttie  boarding- 
house  keepers,  under  an  arrangement  whereby  the 
company  retained  from  tbe  wages  of  the  laborers 
the  amounts  due  for  their  board,  and  credited  the 
boarding-housekeepers  and  grocers  therewith,  are 
properly  treated  as  claims  for  wages  assigned  to 
the  holders,  and  allowed  priority  as  such. 

12.  The  taking  from  the  railroad  company  ot 
notes  indorsed  by  a  stockholder  for  claims  Is  not  a 
waiver  of  any  lien  whioh  such  claims  may  have,  in 
the  absence  of  any  intention  to  waive  it. 

13.  Notes  given  for  money  borrowed  to  pay  in- 
terest on  the  railroad  bonds,  each  of  which  stipu- 
lates that  a  certain  amount  of  the  f^ross  earnings  of 
the  road  from  date  "  is  pledged  in  liquidation  of 
this  note, "  are  not  thereby  given  priority  over  the 
bonded  debt,  as  the  stipulation  is  ineffectual. 

14.  Two  claims  for  coal  furnished  to  the  railroad 
company  for  the  purpose  ot  operating  the  road,  one 
of  which  arose  a  little  more,  and  the  other  a  little 
less,  than  six  months  before  the  appointment  of 
the  receiver,  are  l)oth  entitled  to  priority  over  the 
mortgages. 

15.  The  question  of  the  authority  ot  attorneys 
who  signed  and  filed  a  pleading  cannot  be  raised 
for  the  first  time  on  appeal. 

Appeal  from  district  court,  Harris  county. 

Wheeler  U.  Peokham,  Baker,  Botta  <6 
Baker,  and  Qreshnm  tE  Jones,  for  the  Union 
Trust  Company  of  New  York.     Wm,  U, 
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Crcaik,  for  the  Dickson  Manufacturing  Com- 
pany. F,  Rohde,  Hutcheatm,  Carrington  <t 
Sears,  for  S.  E.McIlhenny  and  the  Houston, 
East  &  West  Texas  Railway  Company. 
Houston  Bros.,  for  appellees  Johnson  & 
Hansen.  MeLemore  &  Campbell  and  Jones 
it  Gamett,  for  appellees  Jacob  Binz  and  oth- 
ers. John  Q.  Tod,  for  appellees  Milby  & 
Dow.  0.  T.  Holt  and  Guatave  Cook,  for  ap- 
pellees Dozler  and  others. 

Gaines,  J.  This  suit  was  originally  insti- 
tuted by  the  Houston,  East  &  West  Texas 
Railroad  Company  and  Mary  Louise  Bre- 
mond,  Edward  L.  Bremond,  Harriet  Temp- 
son,  John  A.  Dozier  and  bis  wife,  Mary 
Pauline  Dozier,  Kate  Bremond,  Walter  E. 
Lnfkin  and  his  wife.  Henrietta  C*.  Lufkin. 
and  Julia  Bremond,  a  minor,  against  T.  W. 
House  and  other  creditors  of  the  company. 
The  petition  alleges  that  the  company  was  in- 
corporated by  an  act  of  the  legislature  of 
Texas  approved  March  11,  1875;  that  Paul 
Bremond  bad  died  shortly  before  the  institu- 
tion of  the  suit,  being  the  owner  of  the  whole 
of  the  stock;  and  that  the  co-plaintiffs  of  the 
corporation,  except  John  A.  Dozier  and  Wal- 
ter E.  Lnfkin,  were  his  devisees,  legatees,  and 
heirs  at  law.  The  petition  also  averred  that 
the  corporation  was  largely  indebted  l>oth  to 
secured  and  unsecured  creditors,  and  that  it 
was  unable  to  meet  its  obligations.  It  was 
further  alleged  that  certain  unsecured  credit- 
ors had  prosecuted  their  demands  to  judg- 
ment, and  had  caused  executions  to  issue 
thereon,  and  to  be  levied  upon  the  rolling 
stock  of  the  company,  and  tiiat  such  rolling 
stock  was  under  mortgage  to  secure  the  out- 
standing bonds  of  the  company,  and  was 
necessary  to  enable  it  to  operate  its  road,  and 
to  perform  its  duties  to  the  state  and  the  peo- 
ple. The  prayer  was  for  the  appointment  of 
a  receiver  to  take  charge  of  the  assets  of  the 
corporation,  and  that,  upou  final  hearing,  its 
franchises  and  property  be  sold  as  an  entirety, 
and  that  the  proceeds  of  the  sale  be  distributed 
among  its  creditors  according  to  their  respect- 
ive rights,  equities,  andi  priorities,  and  the 
balance  among  the  stockholders.  At  the  time 
of  the  filing  of  the  petition,  neither  an  exec- 
utor of  the  will  of  Paul  Bremond,  deceased, 
nor  an  administrator  of  his  estate,  had  been 
appointed.  The  subsequent  history  of  the 
suit  is  fully  detailed  in  the  brief  of  the  appel- 
lant the  Union  Trust  Company,  and  from 
tbat  brief  we  make  up  the  following  summary 
of  the  proceedings : 

The  petition  having  been  filed  on  the  7th 
of  July,  1885,  on  the  next  day  the  court  made 
ah  order  appointing  a  receiver,  and  directing 
tbat  "all  debts  of  said  railway  company  for 
work  and  labor  performed  by  its  employes  and 
laborers,  and  for  supplies  and  materials  fur- 
nished for  equipping,  operating,  repairing,  or 
improving  the  road,  and  all  obligations  in- 
curred in  the  transportation  of  passengers 
and  freights,  or  of  injuries  to  persons  or 
property,  which  have  accrued  within  six 
mouths  last  past,  shall  be  paid  out  of  the 


earnings  of  the  road  'as  may  be  hereafter  or- 
dered. "  A  npeciiil  master  in  chancery  was  ap- 
pointed in  the  same  order,  with  the  powers 
usually  incident  to  that  position.  8oon  after 
this  original  bill  was  filed,  the  defendants 
Jacob  UornberKer,  Johnson  &  Hansen.  Ja- 
cob Binz,  and  T.  J.  Todd  filed  tbeir  answers 
to  said  original  bill,  setting  up  the  compkany's 
indebtedness  to  them,  all  of  which,  their 
pleadings  show,  accrued  after  the  date  of  the 
first  mortgage,  and  most  of  it  after  the  date 
of  the  second  mortgage,  and  claiming  what 
tliey  call  an  "equitable  lien"  on  the  compar 
ny's  property  to  secure  their  debts.  These 
answers  will  be  seen  on  pages  14  to  46  of  the 
transcript.  Afterwards,  and  before  the 
Union  Trust  Company  of  New  Tork  became 
a  party  to  the  suit  by  answer  and  cross-bill, 
most  of  the  creditors  of  said  railway  compa- 
ny intervened  in  said  suit,  and  their  debts 
were  referred  to  the  special  master,  who, 
very  uniformly,  reported  moet  of  the  claims 
as  entitled  to  priority  of  payment.  On  the 
2d  day  of  December,  1887,  the  Union  Trust 
Company,  as  trustee  in  the  two  mortgages 
intended  to  secure  the  bonds  of  the  company, 
obtained  leave  of  the  court  to  make  itsdf 
a  party  to  the  suit,  and  on  the  5th  day  of 
March,  1888,  Bled  its  answer  to  the  original 
bill,  and  also  filed  a  cross-bill  seeking  to  fore- 
close the  mortgages.  To  this  cross-bill  the 
railroad  company  filed  an  answer  attacking 
the  validity  of  the  mortgages.  On  the  26th 
of  April,  1889,  S.  D.  Mcllhenny,  as  adminis- 
trator of  the  estate  of  Paul  Bremond.  and  the 
railway  company,  filed  a  joint  answer  to  the 
Union  Trust  Company's  cross-bill,  which, 
among  other  things,  denied  that  the  mort- 
gages were  issued  in  the  manner  authorized 
by  law.  On  October  7.  1889,  the  children 
and  heirs  of  Paul  Bremond,  who  were  co- 
plaintiffs  with  said  railway  company  in  the 
original  petition  filed  in  this  cause,  and  there- 
in claimed  tiiat  their  father  owned  the  entire 
capital  stock  of  said  company,  and  the  same 
had  descended  and  passed  to  them  as  his  dev- 
isees, legatees,  and  heirs  at  law,  filed  their 
amended  petition  attacking  said  mortgages, 
and  denying  that  said  railway  company  was 
ever  organized,  claimed  tbat  their  father 
falsely  and  fraudulently  assumed  to  have  or- 
ganized the  company  under  said  act,  and  then 
spent  in  the  construction  of  said  road  the 
community  fund  of  himself  and  his  deceased 
wife,  and  claimed  one-hal(  of  said  road 
through  their  deceased  mother.  They  prayed 
for  partition,  and,  in  the  event  that  relief 
could  not  be  had,  that  the  road  be  sold,  and 
that  one-half  of  the  proceeds  be  paid  to  them. 
To  this  a  demurrer  was  sustained.  On  the 
23d  of  April,  1889,  the  special  master  made 
a  report  of  all  claims  against  the  company 
which  had  been  presented.  Including  those  of 
the  Union  Trust  Company.  At  the  fall  term, 
1889,  of  the  court,  the  cause  came  on  for 
trial,  and  by  consent  was  submitted  to  the 
court  without  a  jury  as  to  all  the  issaes  pre- 
sented, except  the  pleas  of  non  est  fdctuth  to 
the  mortgages.    The  issues  made  by  tbeir 
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pleas  were  tried  before  a  jury,  who  retnrnrd 
a  verdict  in  faTor  of  the  Union  Trust  Com- 
pany. The  court  thereupon  rendered  a  de- 
cree ordering  a  sale  of  the  propraty  of  the 
company,  indndlng  its  franchises,  as  an  en- 
tirety, and  ranking  certain  of  its  delits  into 
three  classes,  denominated,  respeotively,  as, 
"statatory  claims,"  "operating  expenses," 
and  "construction  claim8,"anddirectlngthat 
from  the  proceeds  of  the  sale  their  claims,  so 
cUuaified,  should  be  first  paid,  that  then  the 
mortgage  bonds  should  be  next  paid,  and 
that  the  balance  shoold  be  distribnted  among 
the  general  creditors.  Such  are  the  salient 
featares  of  the  decree.  The  details  and  oth- 
er paiticolars  need  not  be  stated  in  this  con- 
nection. From  the  Judgment  the  railroad 
company,  S.  D.  McUhenny,  administrator, 
and  the  trust  company  have  appealed.  The 
heirs  of  Mary  Bremond  and  Melby  &  Dow, 
intervening  creditors,  have  filed  cross-aasign- 
ments  of  error,  which  are  properly  presented 
in  brieft  on  file. 

The  appellant  the  Hooaton,  East  ft  West 
Texas  Railway  Company  complains  that  the 
court  erred  in  decreeing  a  foreclosure  of  the 
first  mortgage,  and  in  decreeing  a  sale  of  the 
properties  of  the  railway  company  tfi  pay  the 
Iwnds  secured  by  that  mortgage.  It  is  in- 
sisted that  BO  much  of  the  decree  is  CTroneoas 
"because,  by  the  terms  of  said  mortgage,  it 
is  provided  that  such  foreclosum  and  sale  can 
only  be  decreed  •  In  case  default  shall  be  made 
in  the  principal  snm  or  sams  by  virtue  of  the 
said  bonds,  or  any  of  them ,  or  any  part  there- 
of, at  maturity,'  and  no  part  of  said  bonds 
matare  or  become  payable  untU  the  Ist  day 
of  May.  A.  D.  (ItidS)  eighteMi  hundred  and 
nhicty-eighU"  The  contention  seems  to  be 
that,  since  the  mortgage  was  not  subject  to 
foreclosure  for  default  In  the  payment  of  the 
interest  on  the  bonds  only,  and  since  the 
principal  was  not  due.  the  properly  of  the 
corporation  should  liave  been  sold  subject  to 
the  mortgage.  It  may  be  that,  according  to 
the  terms  of  the  mortgage,  the  trustee  was 
not  entitled,  as  an.  original  proceeding,  to 
have  a  foreclosure  and  sale.  But  the  cross- 
actkm  of  the  Union  I'rost  Company  \a  not  to 
he  treated  as  such  a  proceeding.  The  rail- 
road company  first  filed  its  bill  alleging  its 
inability  to  pay  its  debts,  and  to  operate  its 
read,  and  prayed  that  it  might  be  sold,  and 
its  proceeds  distributed  among  its  creditors 
according  to  their  respective  priorities.  Up- 
on the  propriety  of  such  suit  we  are  not  called 
upon  to  pass.  The  only  assignment,  in  any 
of  the  numerons  briefs  on  file,  which  pre- 
sents Uiat  qnestion,  has  been  expressly  aban- 
doned. Bat  we  are  unwilling  to  leave  the 
subject  without  remark,  lest  it  should  be  in- 
ferred that  the  appointment  of  the  receiver 
of  the  property  of  the  corporation  upon  its 
own  petition  merits  the  approval  of  this 
court.  The  case  of  WalMsh,  etc..  By.  Co. 
v.  Central  Trust  Co.,  22  Fed.  Bep.  272.  in 
a  drcuit  oonrt  of  the  United  States,  is  the 
only  precedent  we  have  found  for  this  prao- 
tioe.  On  the  other  hand.. there  aieauthor- 
v.l3s.w.no.l2— 42 


ities  which  hold  that  a  receiver  should  not  be 
appointed  to  take  charge  of  the  assets  of  a 
corporation  upon  Its  own  original  proceed- 
ing. Kimball  v.  Goodburn.  82  Mich.  10; 
Hngh  V.  McGrae,  Chase,  467.  A  natural 
person,  l>ecau8e  of  his  inability  to  meet  the 
demands  of  his  creditors,  has  no  right  to 
place  his  property  under  the  control  of  a 
oourt  of  equity  for  the  purpose,  merely,  of 
preventing  its  sacrifice  by  its  sale  under  ex- 
ecution. We  see  no  reason  why,  as  a  gen- 
eral rule,  a  corporation  does  not  stand  npon 
the  same  footing.  If  a  railroad  corporation 
liecome  insolvent,  and  a  receivership  be  nec- 
essary for  the  preservation  of  its  property 
and  the  distribution  of  its  assets  among  its 
creditors,  it  would  seem  that  the  directors, 
as  trustees  for4he  stockholders  and  creditors, 
would  be  the  proper  parties  to  institute  the 
suit.  But,  if  the  appointment  of  the  receiv- 
er were  erroneous,  we  are  of  the  opinion 
that  the  proceedings  of  the  oourt  consequent 
upon  that  appointment  were  not  void,  and 
that,  of  all  parties  In  Interest  in  the  subject- 
matter  of  the  litigation,  the  original  plaintiffs 
have  the  least  right  to  oomplain  of  the  eon- 
sequencea  of  that  action.  We  also  think 
that,  since  the  report  of  the  master,  and  the 
evidence  adduced  upon  the  trial,  shows  that 
the  appellant  rallroikl  company  was  hopelessly 
Insolvent,  it  was  not  injured  by  the  action  of 
the  oourt  In  foreclosing  the  mortgages.  It 
any  harm  had  resulted  from  the  decree  In 
this  particular.  It  has  accrued  to  parties  who 
do  not  here  complain  of  that  ruling.  We 
might  rest  our  decision  upon  the  question 
presented  by  the  assignment  of  error  nnder 
consideration  npon  this  ground  nione.  But 
we  ate  of  opinion  that  the  court  did  not  err 
In  foreclosing  the  mortgages.  The  original 
petition  alle^  a  state  of  facts  which  showed 
the  company  was  unable  to  meet  Its  obliga- 
tions and  operate  its  road;  and  the  supple- 
mental  petition  averred,  expressly.  Its  insolv- 
ent. When  the  trust  company  made  itself 
a  party  to  the  suit,  the  court  had  the  entire 
property  of  the  insolvent  corporation  in  the 
Jiands  of  its  receiver,  and  all  the  creditors 
before  it,  and  properly  treated  the  assets  as  a 
trust  fund  for  distribution  among  such  cred- 
itors according  to  their  respective  priorities 
and  liens.  At  that  time  default  had  been 
made  in  the  payment  of  interest  upon  Imth 
the  first  and  the  second  mortgage  bonds,  and 
by  the  terms  of  the  latter  mortgage  the  bonds 
secured  by  it  had  become  due.  Under  such 
circumstances,  we  think  it  would  have  been 
anomalous  to  decree  a  sale  of  property  of  the 
company  subject  to  the  first  mortgage,  as 
this  appellant  contends  should  have  been 
done.  II  may  be  that,  if  the  company  hsd 
remained  solvent,  under  the  stipulations  in 
the  first  mortgage,  the  trnst  company  would 
have  bad  no  right  to  a  foreclosure,  although 
default  had  been  made  in  the  payment  of  me 
Interest  on  the  bonds  secured  by  it.   . 

The  appellant  ruilroad  company  also  com- 
plains that  the  oourt  erred  in  treating  s  plead- 
ing flled.in  the  oaose,  and  styled  an  "amend- 
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ment  and  supplement"  to  the  original  peti- 
tion, as  its  pleading,  and  in  entering  judf;ment 
pro  6onfessu  upon  it. '  One  of  tlie  grounds  of 
objection  to  tbe  action  of  the  court  is  that  the 
amended  petition  was  not  signed  bj  the  at- 
torneys of  the  company.  It  is  claimed  that 
tbe  attorneys  who  filed  the  pleading  were  the 
attorneys  of  tbe  receiver,  and  had  ceased  to 
represent  the  railroud  company.  We  need 
not  inquire  into  tbe  propriety  of  the  practice 
of  permitting  the  attorneys  of  tbe  plaintiffs, 
in  suits  of  this  character,  to  act  at  tbe  same 
time  as  attorneys  for  the  receiver.  Tbe  name 
of  one  of  the  attorneys  in  the  original  peti- 
tion was  signed  to  the  amendment.  If  tbe 
pleading  was  Qled  without  tbe  authority  of 
the  plaintiff  company,  and  if  it  desired  to 
strike  it  out,  action  should  baare  been  taken 
in  the  lower  court  to  accomplish  that  end. 
The  question  of  the  authority  of  tbe  attorneys 
who  signed  and  filed  the  pleading  cannot  be 
raised  for  the  first  time  in  this  court.  To  rid 
itself  of  the  pleading,  it  was  only  necessary 
for  the  company  to  dismiss  its  original  coun- 
sel, and  to  withdraw  the  amendment. 

There  was  no  error  in  so  much  of  the  final 
decree  as  directed  that  tbe  property  of  the  in- 
solvent corporation,  when  offered  for  sale  to 
tbe  highest  bidder,  should  not  be  "knocked 
off"  for  a  less  sum  than  $1,200,000.  We 
think  tbe  court  bad  the  power  to  make  such 
an  order,  and  that  tbe  power  was  properly  ex- 
ercised, in  order  to  prevent  a  sacrifice  of  tbe 
property.  There  is  no  reason  why,  after  re- 
ceiving enough  cash  to  meet  the  expenses  of 
the  receiverstiip,  the  costs  of  court,  and  of 
tbe  foreclosure,  and  the  payment  of  such 
claims  as  bad  been  awarded  priority  over  the 
mortgage  debts,  the  balance  should  not  be 
paid  in  on  the  first  mortgage  bonds. 

During  tbe  progress  of  the  trial,  and  after 
tbe  secretary  of  the  railroad  company  had  tes- 
tified that  a  certain  book  identlQed  by  the 
Witness  was  the  book  in  which  the  records  of 
the  meetings  of  the  directors  and  stockhold- 
ers were  kept,  and  that  he  found  the  book  in 
the  office  when  he  became  secretary,  and  that 
it  was  the  only  book  that  bad  been  recognized 
as  such,  the  Union  Trust  Company  offered  in 
evidence  from  that  book  what  purported  to 
be  a  record  of  the  proceedings  of  tbe  board 
of  directors,  and  of  a  meeting  of  the  stock- 
holders, authorizing  the  execution  of  the 
bonds,  and  of  the  first  mortgage  to  secure  the 
same.  The  rail  way  company  and  Mcllbenny, 
administrator,  in  support  of  their  plea  of  7ion 
est  factum,  then  proposed  to  prove  by  John 
Dozier  the  following  facts:  "  In  1881,  witness 
came  into  tlie  company  as  its  book-keeper, 
and  to  do  almost  any  work  imposed  on  him. 
There  was  at  that  time  no  minute-book  of 
the  company.  He  had  knowledge  of  this. 
Tbe  witness  bad  theretofore,  from  1875,  been 
the  clerk  of  the  City  Bank  of  Houston,  and 
tliat  the  railroad  had  no  clerk.  He  didn't 
know  anything  of  it.  That  be  then  wrote 
npfrom  scraps  furnished  him  by  Mr.  Jire- 
mond,  the  president,  and  dictated  to  bim,  the 
minutes  which  were  found  in  tbe  present 


purported  minute-book,  and,  though  they 
were  dated,  a  great  many  of  them,  in  1875, 
1876,  and  1877,  and  on  up  to  1881,  yet  he  in 
fact  wrote  tliem  there  himself,  from  such 
memorandum  and  dictation  as  tbe  president 
of  the  road,  Mr.  Bremond,  furnished  him,  yet 
he  is  satisfied  that  there  were  no  such  meet- 
ings held,  or  he  would  have  known  at  tbe 
time  they  were  held,  and  that  he  did  not 
know  of  any  such,  though  he  was  Bremond'a 
son-in-law.  That  be  does  not  know  of  but 
one  genuine  mortgage  meeting  which  was 
held,  and  that  was  the  one  wMeb  provided 
for  the  call  of  the  stockholders'  meeting  on 
December  4, 1881,  and  tbe  stockholders'  meet- 
ing held  at  tbe  time,  and  which  then  sought 
to  ratify  the  execution  of  the  bonds  and  mort- 
gages of  the  road.  That  this  meeting  was  in 
fact  held.  That  be  believes,  and  thinks  he 
bad  an  opportunity  to  know  that  what  he  be- 
lieves, that  the  balance  never  in  fact  took 
place."  Tbe  trust  company  objected  to  the 
testimony,  and  it  was  excluded  by  tbe  coort. 
The  ruling  of  the  court  was  correct.  When 
a  corporation  seeks  to  destroy  the  effect  of  en- 
tries upon  its  books  wliich  purport  to  be  reg- 
ular records  of  the  proceedings  of  its  board 
of  directq^  or  stockholders,  it  should  offer 
for  that  purpose  testimony  of  a  more  con- 
clusive nature  than  that  which  was  offered 
in  this  case.  Tbe  testimony  of  the  witness 
would  have  served  merely  to  create  a  sus- 
picion that  there  was  an  irregularity  in  the 
manner  in  which  the  records  of  the  company 
were  kept.  If  the  evidence  liad  been  mora 
conclusive  in  its  nature  and  tendency,  it 
would  have  still  been  questionable  whether, 
under  the  circumstances  of  this  case,  both  the 
company  itself  and  tlie  administrator  of  Bre- 
mond should  not  be  held  estopped  to  deny  tbe 
validity  of  the  mortgages. 

The  execution  of  the  first  mortgage  was 
proved  prima  faoie  by  tbe  evidence  intro- 
duced by  the  trust  company;  and,  there  being 
no  evidence  to  tlie  contrary,  the  court  did  not 
err  in  instructing  the  jury  to  find  for  that 
com  pany  on  the  issue  made  by  the  plea  of  non 
eat  faotum. 

What  has  been  said  disposes  of  all  the  ques- 
tions raised  by  the  Houston,  East  &  West 
Texas  Kail  road  Company,  and  of  all  the  as- 
signments presented  by  MoUhenny,  adminis- 
trator, except  one.  That  assignment  com- 
plains that  the  court  erred  in  sustaining  the 
demurrer  of  the  trust  company  to  a  portion 
of  the  answer  and  cross-bill  of  tbe  adminis- 
trator of  Paul  Bremond's  estate.  We  are  not 
cited  to  tbe  page  in  tbe  transcript  which  con- 
tains the  ruling  complained  of;  and,  after  a 
careful  examination,  we  are  satisfied  that  the 
record  does  not  contein  tbe  order. 

In  logical  order,  tbe  cross-assignment  of 
error  of  the  heirs  of  Mrs.  Mary  Bremond, 
tbe  deceased  wife  of  Paul  Bremond,  oomes 
next  for  consideration.  They  are  Pauline 
Dozier,  wife  of  John  A.  Dozier,  Kate  Zim- 
mer,  wife  of  J.  C.  Zimmer.  Nettle  Lufkin, 
wife  of  Walter  £.  Lufkin,  and  Pauline  Bre- 
mond; and  they,  in  connection  with  others. 
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were  parties  plaintiff  in  the  original  petition 
as  heirs  and  legatees  of  Paul  Bremond,  de- 
ceased. At  the  term  of  the  court  at  which 
the  case  was  tried,  the  parties  named,  the 
married  women  being  joined  by  their  hus- 
bands, filed  an  amended  original  petition  in 
lieu  of  their  original  petition.  For  the  pur- 
poses of  this  opinion,  the  case  made  by  their 
amended  petition  is  sufficiently  shown  by  the 
statement  in  the  brief  of  the  appellant  trust 
company,  which  is  as  follows:  "These  heirs 
allege  that  their  father  was  possessed  of  a 
community  estate,  one-half  of  which  tliey  in- 
bprlted  through  their  mother  after  her  death, 
but  it  is  not  alleged  when  she  died.  The  pe- 
tition is  sworn  to  by  Dozier,  the  husband  of 
one  of  the  heirs,  and  tlie  witness  wiiose  testi- 
mony was  rejected,  as  per  bill  of  exceptions 
of  8idd  heirs  and  the  railway  company,  which 
was  considered  under  tlie  assignment  of  er- 
rors made  by  the  railway  company  and  Bre- 
mond's  administrator,  and  alleges  that  the 
corporation  was  never  organiz^  under  the 
act  of  incorporation,  and  that  their  father 
falsely  and  fraudulently  assumed  to  have  or- 
ganized a  company  in  pursuance  of  said  act, 
and  proceeded  to  survey  and  build  the  rail- 
road so  chartered.  They  aver  and  swear  that 
all  writings  purporting  to  be  minutes  or  ac- 
counts of  said  organization  were  false, 
forged,  and  mythical;  that  no  certificate  of 
stock  was  ever  issued  to  any  one,  although, 
in  their  original  petition  for  a  receiver,  they 
claimed  as  heirs  of  their  father,  who,  they 
alleged,  owned  all  the  stock.  They  also  al- 
lege that  there  never  was  any  meeting  of  the 
stockholders,  but  that  their  father  conceived 
the  purpose,  and,  intending  to  defraud  them 
of  their  properly  and  estate,  converted  the 
same  to  the  building  of  said  railroad,  falsely 
and  fraudulently  pretending  tliat  the  same 
was  being  built,  managed,  and  controlled  by 
a  company  under  an  act  of  incorporation; 
that  their  fatker  kept  them  in  ignorance  of 
what  he  was  doing,  and  they  believed  from 
bis  representations  that  he  was  managing 
and  controlling  the  estate  belonging  to  tliem 
to  the  best  advantage,  and  for  their  interest, 
but  that  he  concealed  from  them  his  actings, 
doings,  and  transactions,  and  kept  them  in 
total  ignorance  of  the  same;  that  their  father 
invested  more  than  five  hundred  thousand 
dollars  in  said  railroad.  They  sue  for  parti- 
tion, alleging  that  said  community  fund  built 
120  miles  of  said  road,  and  ask  that  the  same 
be  set  off  to  them  in  partition,  and,  if  not 
susceptible  of  partition,  that  it  be  sold,  and 
the  proceeds  given  them."  The  cross-assign- 
ment of  error  is  that  "the  court  erred  in  sus- 
taining ttie  exceptions  of  M.  G.  Howe,  re- 
ceiver, to  their  amended  original  petition." 
We  find  an  exception  to  the  pleading  purport- 
ing to  be  by  "the  Houston,  East  &  West 
Texas  Kailroad  Company,  by  M.  O.  Howe, 
receiver."  The  order  complained  of  reads  as 
follows:  "Demurrer  and  motion  to  strike  out 
all  the  pleadings  of  the  heirs  of  Mary  Bre- 
mond as  made  by  the  plaintiff  the  Houston, 
East  &  Weat  Texas  Railroad  Company,  sos- 


tained,  and  motion  granted.  Buling excepted 
to  by  said  heirs,  without  prejudice  to  their 
rights  in  some  appropriate  proceeding." 
This  clearly  means  that  their  amended  peti- 
tion was  dismissed  without  prejudice.  We 
think  the  court  did  not  err  in  its  ruling.  The 
pleading  states  expressly  that  it  is  filed  "in 
substitution  and  lieu  of  their  original  peti- 
tion, "  and  it  had  the  effect  of  an  abandon- 
ment by  these  parties  of  their  original  cause 
of  action.  Their  original  petition  claimed  as 
heirs  and  legatees  of  their  father,  and  the 
amended  petition  claimed  adversely  to  their 
father,  and  wholly  as  heirs  of  their  mother. 
It  alleged  a  new  and  distinct  cause  of  action, 
and  was  properly  treated  as  an  original  plea 
in  intervention  filed  upon  theeve  of  the  trial. 
It  sought  to 'introduce  into  a  suit  already 
complicated  new  issues,  and  was  well  calcu- 
lated to  protract  the  litigation.  Under  such 
circumstances,  the  coui-t  had  at  least  the  dis- 
cretion, upon  motion  of  any  party,  to  strike 
out  the  petition;  and  there  would  have  to  be 
a  very  clear  case  of  an  abuse  of  that  discre- 
tion for  this  court  to  hold  that  the  ruling  was 
error.  The  dismissal  of  the  petition  was 
without  prejudice,  and  their  rights  remain 
wholly  unaffected  by  the  result  of  this  suit. 
We  will  next  consider  the  assignments  of 
error  presented  by  the  Union  Trust  Com- 
pany. The  appellant  first  complains  that 
the  court  erred  In  holding  that  its  second 
mortgage  does  not  embrace  certain  lands  and 
town  lots  upon  which  a  foreclosure  was 
sought.  The  first  mortgage  was  executed  on 
the  1st  day  of  May,  1878.  On  the  1st  day 
of  January,  1888,  a  second  mortgage  was 
executed.  It  conveyed  all  the  property  em- 
braced in  the  first,  and  in  addition  thereto 
the  income  of  the  road,  and  also  certain 
lands  by  the  following  description:  "75,000 
acres  of  land,  or  more,  owned  by  said  rail- 
way company,  and  lying  contiguous  to  said 
trunk  line  and  its  authorized  branches,  the 
larger  portion  whereof  being  heavily  tim- 
bered, (which  said  lands  are  embraced  in 
schedules  thereof  marked  '  Exhibit  A,'  and 
hereunto  annexed  as  a  part  hereof,)  and 
such  other  lands  as  may  be  acquired  by  said 
railway  company  in  east  and  north-east 
Texas,  in  the  section  of  country  bordering 
on  and  adjacent  to  its  trunk  line  and  au- 
thorized branches,  as  will  be  shown  by  the 
records  of  the  respective  counties  in  wlilch 
said  lands  may  lie,  save  and  except  the 
blocks  and  lots  designated  and  laid  off  in  the 
town-sites  acquired  and  hereafter  to  be  ac- 
quired." Attached  to  that  mortgage  is  a 
schedule  descriptive  of  the  lands  conveyed. 
Doubts  having  arisen  as  to  the  validity  or 
construction  of  the  instrument,  on  December 
4,  1884,  the  stockholders  of  tlie  corporation, 
in  meeting,  authorized  the  execution  of  an- 
other mortgage  to  secure  the  same  bonds. 
The  resolution  shows  by  its  recitals  that  the 
main  purpose  of  authorizing  a  new  mort- 
gage was  to  make  a  valid  one  to  take  the 
place  of  the  former  security  on  account  of 
Its  doubtful  validity.    It  authorized  a  mort- 
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giige  of  the  same  property  except  the  lands; 
and  it  was  probably  intended  that  it  should 
embrace  in  the  main  the  same  lands,  though 
that  purpose  is  not  directly  expressed.  The 
description  of  the  lands  in  the  resolution  is 
as  follows:  "75,000  acres  of  land,  or  more, 
owned  by  said  railway  company,  and  lying 
contiguous  to  said  trunk  line  and  its  author- 
ized branches,  the  larger  portion  thereof  be- 
ing heavily  timbered;  and  also  such  as  may 
be  acquired  by  said  company  in  any  county 
through  or  into  which  said  trunk  line  or 
any  of  its  branches  are  now,  or  may  here- 
after be,  constructed,  and  any  and  all  land 
which  said  company  may  hereafter  acquire  in 
east  and  north-east  Texas,  ia  the  section  of 
country  bordenng  on  or  adjacent  to  Its  trunk 
line  and  authorized  branches;  and  also  the 
blocks  and  lots  laid  off  and  designated  in  the 
town-sites  of  said  railway,  and  also  the  town 
lots  situated  in  the  city  of  Houston,  Harris 
county,  Tex.,  schedules  of  which  lands  and 
town  lots  and  blocks  are  attached  to  the 
mortgage  hereinafter  set  forth. "  Ko  sched- 
ule accompanies  the  resolution.  In  the 
mortgage  in  question  the  same  language  is 
used  as  descriptive  of  the  land  conveyed;  and 
Schedule  A  and  Schedule  B  are  referred  to 
for  a  more  particular  description  of  the 
lands  and  town  lots,  respectively.  It  was 
shown,  however,  that,  at  the  time  of  its  exe- 
cution and  delivery,  no  schedules  were  at- 
tached. After  this  suit  was  instituted, 
schedules  were  annexed  to  and  recorded  with 
the  mortgage,  but  counsel  for  appellant  at- 
tach no  importance  to  that  action.  Nor  do 
they  claim  that  the  description  in  the  mort- 
gage is  sufficient  of  itself.  If  the  language 
had  clearly  shown  that  all  the  lands  and 
town  lots  owned  by  the  corporation  in  the 
localities  named  were  intended  to  be  in- 
cluded, they  could  have  been  identifled  by 
proof  of  the  lands  so  owned;  and  the  refer- 
ence to  the  scliedules  should  be  treated  as 
mere  false  description,  which  is  harmless. 
But  there  are  no  words  used  indicating  that 
all  the  lands  or  town  lots  of  the  company 
were  to  be  embraced.  On  the  contrary,  the 
inference  is  that  only  such  as  shall  be  named 
in  schedules  attached  were  to  be  included. 
We  understand  the  speciflc  contention  of  the 
appellant  trust  company  to  be  that,  because 
the  mortgage  of  1S84  was  intended  merely  to 
cure  the  defects  in  that  of  1883,  therefore  the 
description  in  the  latter  instrument  should  be 
aided  by  that  in  the  former.  It  is  evident, 
we  think,  that  the  leading  purpose  of  the 
mortgage  of  December,  1884,  was  to  make 
valid  and  effectual  what  was  attempted  to 
be  done  by  that  of  January,  1883;  but  it  is 
by  no  means  clear  that  they  were  intended  to 
cover  precisely  the  same  property.  If  such 
had  be^n  the  intention,  it  would  have  been 
appropriate  and  easy  to  have  expressed  such 
intention  both  in  the  resolutions  authorizing 
the  later  mortgage  and  in  the  mortgage  it- 
self. But  there  is  no  such  expression  either 
in  the  resolutions  or  the  mortgage.  We 
think  it  evident  tliat  the  intention  in  draw- 


ing the  mortgage  was  that  it  should  contain 
a  complete  and  Independent  description  of 
the  property  conveyed,  without  reference  to 
the  former  instrument,  for  which  it  was  in- 
tended, in  the  main,  as  a  substitute.  It  is 
probable  that  there  had  been  some  changes  in 
tlie  lands  owned  by  the  company, — some  may 
have  been  disposed  of,  and  others  acquired; 
that  they  were  not  intended  to  cover  precise- 
ly the  same  lands;  and  that  on  this  account 
no  reference  was  made  in  the  later  to 
the  previous  instrument  for  description. 
Whether  such  reference  was  purposely 
avoided  or  not,  it  is  apparent  that  none  ex- 
ists. We  think,  therefore,  the  description  in 
the  one  mortgage  cannot  be  aided  by  that  in 
the  other.  It  results  that,  in  our  opinion, 
the  court  did  not  err  in  holding  that  tlie 
lands  and  town  lots  in  question  were  not  em- 
braced by  the  second  mortgage. 

By  its  other  assignments  the  trust  com- 
pany complain  of  the  action  of  the  court  in 
allowing  priority  to  certain  creditors  of  the 
insolvent  corporation  over  the  bonds  secured 
by  the  first  and  second  mortgages.  The 
debts  of  these  creditors  were  ranked,  as  be- 
fore stated,  in  three  classes:  "(1)  Statutory 
claims;  (2)  operating  expenses;  and  (3)  con- 
struction claims." 

For  convenience  in  determinlnfr  the  ques- 
tions involved,  we  will  first  consider  the  con- 
struction claims.  These  were  certain  debts 
incurred  by  the  receiver  in  constructing  new 
road  under  the  orders  of  the  court  There  is 
no  objection  urged  to  giving  these  claims 
priority.  It  is.  however,  insisted  that  the 
court  erred  in  allowing  priority  to  certain 
debts  incurred  by  the  company  in  construct- 
ing new  road  before  the  receiver  was  ap- 
pointed. Though  the  doctrine  is  of  recent 
origin,  it  has  become  settled  law  In  this 
country  that,  in  the  final  distribution  of  the 
assets  of  an  insolvent  railroad  corporation 
which  has  been  placed  in  the  l)^ds  of  a  re- 
ceiver, there  are  certain  claims  8{^nst  the 
fund  which,  under  certain  circumstances,  are. 
Entitled  to  priority  of  payment  over  the  debts 
of  the  corporation  secured  by  mortgage  upon 
its  property.  Railroad  Co.  v.  Cowdrey,  II 
WaU.  459;  Fosdick  v.  SchaU,  99  U.  S.  235; 
Hale  T.  Frost,  Id.  389;  Miltenberger  v.  Rail- 
way Co.,  106  U.  S.  286,  1  Sup.  CU  Rep.  140. 
The  expeuses  of  operating  the  railroad  while 
in  the  hands  of  the  receiver  have  been  uni- 
formly allowed,  and  it  would  seem  that,  as 
to  claims  of  this  class,  there  should  never 
have  been  any  serious  difficulty.  Being  the 
expenses  of  administering  the  trust  fund, 
they  should  be  a  first  charge  upon  its  funds, 
and  should  be  awarded  priority  of  payment. 
The  cases  cited  also  show  that  debts  incurred 
by  the  company  in  operating  its  road,  includ- 
ing necessary  repairs  and  "useful  improve- 
ments," within  a  limited  time  before  the  ap- 
pointment of  a  receiver,  have  at  least,  as  to 
the  current  earnings,  been  allowed  a  prefer- 
ence in  payment  over  the  bonded  debts  se- 
cured by  mortgage  upon  its  property;  and. 
when  the  earnings  have  been  diverted  to  the 
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payment  of  interest  upon  the  bonds  and  in 
making;  betterments  upon  the  property,  the 
holders  of  these  claims  have  been  reimbursed 
from  the  proceeds  of  the  sale  of  the  railroad. 
The  reasons  assigned  for  this  doctrine  are 
not  the  same  in  each  of  the  eases.  In  Fos- 
dick  V.  Schall,  supra,  the  proposition  was  laid 
down  that,  "when  a  court  of  chancery  is 
asked  by  railroad  mortgagees  to  appoint  a 
receiver  of  railroad  property  pending  proceed- 
ings for  foreclosure,  the  court,  in  the  exercise 
of  a  sound  judicial  discretion,  may,  as  a  (Con- 
dition of  issuing  the  necessary  order,  impose 
such  terms  in  reference  to  the  payment  from 
the  income,  during  the  receivership,  of  out- 
standing debts  for  labor,  supplies,  equipment, 
or  permanent  improvement  as  may,  under 
the  circumstances  of  the  particular  case,  ap- 
pear reasonable,"  and  "that  if  no  such  order 
ia  made  when  the  receiver  is  appointed,  and 
it  appears  in  the  progress  of  the  cause  that 
bonded  interest  has  been  paid,  additional 
equipments  provided,  or  lasting  and  valuable 
improvements  made,  ont  of  earnings  which 
ouglit,  in  equity,  to  have  been  employed  to 
keep  down  debts  for  labor,  supplies,  and  the 
like,  it  is  within  the  power  of  the  court  to 
use  the  income  of  the  receivership  to  dis- 
charge obligations  which,  but  for  the  division 
of  funds,  would  have  been  paid  in  the  ordi- 
nary course  of  business.  The  opinion  in  this 
case  was  by  Chief  Justice  Waite,  and  was 
concurred  in  by  the  whole  court.  In  Hale 
V.  Frost,  supra,  the  supreme  court,  upon  a 
certificate  that  the  judges  below  were  opposed 
in  opinion,  expressly  affirmed  the  proposition 
'that  the  net  earnings  of  tlie  road  while  in 
possession  of  the  court,  and  operated  by  its 
receiver,  are  not  necessarily  and  exclusively 
the  property  of  the  mortgagees,  but  are  sub- 
ject to  the  disposal  of  ttie  chancellor  in  the 
payment  of  claims  wliich  have  superior  equi- 
ties, if  such  shall  be  found  to  exist."  And 
in  Burnham  v.  Bowen,  111  U.  S.  777,  4  Sup. 
Ct.  Bep.  675,  the  court  say:  " '  Every  railroad 
mortgagee,  in  accepting  his  security,  implied- 
ly agrees  that  the  current  debts  made  in 
the  ordinary  course  of  business  shall  be  paid 
from  the  current  receipts  before  he  has  any 
claim  on  the  income.'  Such  being  the  case 
when  the  court  of  chancery,  in  enforcing  the 
rights  of  inurtgHge  creditors,  takes  possession 
of  a  mortgag^  railroad,  and  thus  deprives 
the  company  of  the  power  of  receiving  any 
further  earnings,  it  ought  to  do  what  the 
company  would  have  been  bonnd  to  do  if  it 
had  remained  in  possession,  that  is  to  say, 
pay  out  from  what  it  receives  from  earnings 
all  the  debts  which,  in  equity  and  good  con- 
science, considering  the  character  of  the  busi- 
ness, are  chargeable  upon  such  Oiirnings.  In 
other  words,  what  may  properly  be  termed 
the  'debts  of  the  income'  should  be  paid 
from  the  income  before  it  is  applied  in  any 
way  to  the  use  of  the  mortgagees.  The  busi- 
ness of  a  railroad  should  be  treated  by  a  court 
of  equity,  under  such  circumstances,  as  a 
'going  concern,'  not  to  be  embarrassed  by 
any  unnecessary  interference  with  the  rela- 


tions of  those  who  are  engaged  in  or  affected 
by  it."  Such  are  the  various  principles  an- 
nounced in  support  of  the  modern  doctrine, 
tliat,  in  the  settlement  and  distribution  of 
the  assets  of  an  insolvent  railroad  company 
which  has  been  placed  in  the  hands  of  a  re- 
ceiver, priority  of  payment  should  be  allowed 
to  certain  claims  over  the  moi-tgage  debts. 
The  principle  of  implied  consent  laid  down 
in  Fosdick  v.  Schall,  supra,  seems  to  have 
been  disregarded  in  the  case  of  Union  Trust 
Co.  v.  Railway  Co.,  117  U.  S.  434,  6  Sup.  Ct. 
Rep.  809.  in  wliich  tlie  receiver  was  not  ap- 
pointed at  the  instance  either  of  bondholders 
or  of  their  trustee;  but  the  doctrine  is  still 
maintained  tli:it  creditors  who  have  labored, 
furnished  supplies,  made  repairs,  or  usual 
improvements  in  theoperation.  maintenance, 
and  betterment  of  the  railroad,  and  who  have 
been  suddenly  deprived  of  their  remedies  at 
law  by  the  appointment  of  a  receiver,  are  en- 
titled to  the  equitable  consideration  of  the 
court  in  the  distribution  of  the  assets  of  the 
company,  and  to  priority  in  payment  from 
the  net  income  of  the  property  while  in  the 
bands  of  the  court. 

As  to  what  is  commonly  known  as  "oper- 
ating expenses,"  there  is  no  difficulty;  and  so 
much  is  conceded  in  this  case.  The  claims 
we  now  have  under  consideration  are  for 
construction  of  new  road  before  the  receiver 
was  appointed,  and  for  material  furnished 
for  such  construction.  They  accrued  with- 
in six  months  before  the  appointment.  It 
has  been  held  that  claims  for  construction, 
unless  the  work  was  done  or  the  material 
furnished  In  pursuance  of  an  order  of  the 
court,  cannot  be  allowed  priority.  We  may 
concede  that,  as  a  general  rule,  this  is  cor- 
rect. But  we  think  there  may  be  construc- 
tion claims  which  appeal  as  strongly  to  the 
conscience  of  a  court  of  equity  as  the  debts 
which  are  commonly  known  as  "operating 
expenses,"  and  we  further  think  we  have 
such  claims  in  those  now  under  considera- 
tion. At  the  time  the  first  mortgage  was 
executed  the  railroad  was  but  an  inchoate  en- 
terprise. The  face  of  that  mortgage  shows 
that  but  a  few  miles  had  been  completed,  and 
that  it  was  contemplated  between  the  com- 
pany and  the  mortgagees  that  the  construc- 
tion was  to  continue,  and  that  the  bonds  se- 
cured by  the  mortgage  should  issue  as  the 
road  progressed.  The  second  mortgage  also 
shows  upon  its  face  that  the  construction  of 
the  road  was  to  continue.  The  mortgages 
covered  not  only  the  road  which  was  com- 
pleted at  the  time  they  were  executed,  but  al- 
so that  which  was  to  be  subsequently  con- 
structed. While  the  construction  was  still 
progressing  the  receiver  was  appointed,  and 
the  holders  of  the  claims  deprived  of  their 
ordinary  remedies  for  the  collection  of  these 
debts.  From  the  operation  of  the  road  the 
receiver  made  net  earnings  amounting  to 
$270,721.44.  a  sum  more  than  sufficient  to 
pay  these  claims,  and  all  others  to  which  pri- 
ority was  allowed.  This  money  was  expend- 
ed, under  the  orders  of  the  court,  in  paying 
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interest  on  the  bonds,  and  tn  making  vala- 
able  and  i>erK)anent  improvement  upon  the 
property  subject  to  tlie  mortgages.  The 
question  tiere  is  as  to  ttie  rlglit  of  priority  of 
payment  out  of  the  net  earnings  of  the  road 
while  under  control  of  the  court.  The  opin- 
ion in  Fosdick  v.  Schall,  supra,  recognizes 
ttiat  debts  incurred  for  "useful  improve- 
ments," have,  as  to  the  net  income,  a  prefer- 
ence over  the  mortgage  debts.  We  under- 
stand the  term  "useful  improvements"  to 
include,  not  only  necessary  repairs,  but  also 
such  changes  in  and  additions  to  structures 
already  completed  as  may  be  deemed  advan- 
tageous to  the  road  in  a  financial  point  of 
view,  and  such  as  prudent  management 
would  demand.  Such,  we  would  think, 
would  be  debts  created  in  substituting  an  iron 
and  stone  bridge  for  one  made  of  wood.  Such 
would  be  the  expenses  of  a  change  from  a 
narrow  gauge  to  a  standard  gauge  when  the 
exigencies  of  the  traffic  or  other  circumstan- 
ces are  such  as  to  demand  that  change  in  or- 
der to  prevent  the  utter  failure  of  the  enter- 
prise, and  to  keep  up  the  railroad  as  "a  go- 
ing concern."  Ordinarily,  when  mortgxges 
are  issued  upon  completed  roads,  it  is  not  con- 
templated that  its  indome  Is  to  be  applied  to 
the  construction  of  new  road.  In  such 
cases,  debts  incurred  for  such  new  construc- 
tion ought  to  have  no  claim  against  the  bond- 
holders either  as  to  theoorpuaor  the  increase 
of  the  property.  But  when  mortgages  are 
executed  upon  an  unfinished  road,  and  they 
show  upon  their  face  that  it  was  contem- 
plated that  the  work  of  construction  should  be 
prosecuted  to  completion,  and  when  the 
mortgages  attach  to  tlienew  road  as  fast  as  it 
is  finished,  we  are  of  opinion  that  the  new 
load  should  be  considered  a  "  useful  iinprove- 
ment, "  and  that,  if  the  road  be  put  into  the 
hands  of  a  receiver  before  the  work  and  ma- 
terials are  paid  for,  the  holders  of  the  claims 
for  such  work  and  material  should  be  paid 
from  the  net  income  of  the  road  while  under 
control  of  the  court,  If  there  be  any.  The 
claims  now  under  consideration  accrued  with- 
in six  months  before  the  appointment  of  a  re- 
ceiver; and  the  holders,  being  guilty  of  no 
laches,  were  prevented  by  the  action  of  the 
court  from  sabjecting  the  property  to  the 
payment  of  their  debts  througii  the  courts  of 
law.  We  think,  therefore,  it  was  the  duty 
of  the  court  to  protect  them  in  its  final  de- 
cree, if  there  was  on  hand  a  fund  which  could 
be  applied  to  the  payment  of  their  debts. 

The  net  earnings  of  the  road  were  not  on 
hand  at  the  time  of  the  trial,  but  had  been  ex- 
pended, by  order  of  the  court,  in  paying  in- 
terest on  the  bonded  del)t  and  in  improve- 
ments upon  the  property  subject  to  the  mort- 
gages, which  enhanced  its  value  to  the  full 
amount  so  expended  upon  it.  In  reference 
to  the  earnings  of  tlie  road,  counsel  for  this 
appellant  expressly  concede  "that  the  mort- 
gagees' rights  thereto,  as  against  common 
creditors,  did  not  attach  until  the  trustee  in 
the  mortgages  took  possession  in  person  or 
by  agent,  or  by  a  receiver  appointed  at  their 


instance. "    Their  concession  is  the  result  of 
a  well-established  line  of  decisions  in  the 
highest  court  of  the  country.    Bailroad  Ca 
V.  Cowdrey.  H  Wall.  459;  Oilman  v.  Tele- 
graph Co.,  91  U.  S.  603;  Bridge  Co.  v.  Hei- 
delbach,  94  U.  S.  798;  Fosdick  v.  Scliall.  su- 
pra.   They  insist,  however,  that,  since  they 
were  not  parties  to  the  suit  when  the  court 
ordered  the  funds  to  be  applied  to  the  several 
purposes  mentioned,  and  since  they  cannot 
be  considered  as  having  consented  to  such 
application,  the  appropriation  to  the  payment 
of  interest  and  of  improvements  upon  the 
road  is  not  to  be  considered  such  a  diversion 
as  "would  require  them  to  be  reimbursed 
either  by  the  mortgagees,  or  out  of  the  ear' 
pus  of  the  property."     We  do  not  under- 
stand that  the  right  of  creditors  having  an 
equitable  claim  upon  the  net  earnings  of  an 
insolvent  railroad  to  be  reimbursed   when 
these  earnings  have  been  diverted  to  another 
purpose  depends  upon  the  consent  of  any 
party.    The  principle  is  not  that  the  mort- 
gage creditors  are  responsible  for  the  diver- 
sion, but  that  the  diversion  was  In  deroga- 
tion of  tlie  rights  of  those  entitled  to  the 
fund,  and  that  therefore  the  money  should  be 
restored.     The  bondholders  have  received  the 
entire  benefit  of  the  diversion  in  this  case, 
either  directly,  in  money,  or  indirectly,  in 
the  enhancement  of  the  value  of  the  property 
subject  to  their  mortgages;  and,  if  they  have 
no  superior  right  to  the  net  earnings,  it  fol- 
lows that  they  have  no  right  to  complain  of 
the  action  of  ti)e  court  in  restoring  that  fund 
from  the  proceeds  of  the  sale  of  the  mort- 
gaged property.     We  have  found  no  case  in 
which  preference  to  claims  for  work  done  and 
material  used  In  construction  of  new  road 
have  been  given  a  preference  over  the  debts 
secured  by  mortgage.     On  the  other  hand, 
there  are  several  cases  in  which  snch  prefer- 
ence has  been  denied,  but  we  think  eacii  of 
these  Cases  differs  in  some  important  par- 
ticular from  this.     In  Hale  v.  Frost,  99  IJ. 
S.  389,  a  claim  for  construction  material  was 
denied  priority.    The  report  of  the  case  is 
meager;  but  it  would  seem  from  a  remark  in 
the  opinion  in  Williamson  v.  Railroad  Co.,  33 
Grat.  631.  "that  this  material  was  used  in 
the  construction  of  an  independent  branch 
road."    In  Porter  v.  Steel  Co.,  120  U.  S. 
649.  7  Sup.  Ct.  Rep.  741,  and  Hand  v.  Rail- 
road Co..  17  S.  C.  219,  the  effort  was  to 
charge  the  construction  claims  upon  the  rail- 
road itself,  in  preference  to  tlie  mortgage 
debts.    It  does   not  appear,  in  either  case, 
that  there  was  any  net  income  from  the 
operation  of  the  road  while  in  the  hands  of 
the  court.    From  the  report  of  the  case  of 
Addison  v.  Lewis,  75  Ya.  701,  it  does  not  ap- 
pear that  there  was  any  net  income  to  the 
credit  of  the  cause,  or  that  had  been  divert-  . 
ed.     The    petition    of    intervener   simply 
showed  that  their  claim  was  due  them  as  con- 
tractors in  building  an  extension  of  the  rail- 
road without  an  averment,  so  far  as  the  opin- 
ion shows,  of  any  other  circumstance  enti- 
tling them  to  equitable  consideration.    It 
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follows  that  we  are  of  opinion  that  the  court 
did  not  err  in  awarding  priority  to  the  con- 
struction claims. 

The  appellant  trast  company  also  insists 
that  the  court  erred  in  giving  priority  to  the 
«laas  of  claims  designated  as  claims  having 
"statutory  liens. "  The  court  found  that  the 
holders  of  these  claims  were  secured  by  a  lien 
upon  the  railroad  and  its  equipments  by  vir- 
tue of  the  act  of  February  18, 1879.  Sayles' 
Ann.  St.  art.  3179a,  and  note.  The  first 
mortgage  was  executed  before  the  passage  of 
this  act,  and  it  is  urged  that  by  reason  of 
this  fact  the  act  is  inoperative  as  against  the 
bonds  secured  by  that  mortgage.  The  argu- 
ment is  that  the  act,  as  applied  to  the  holders 
of  obligations  secured  by  mortgages  existing 
on  the  railroad  at  the  time  the  act  took  ef- 
fect, is  in  derogation  of  the  constitution  of 
the  state  and  that  of  the  United  SUites,  and 
is  therefore  void.  We  doubt  whether  this 
position  can  be  successfully  maintained,  (In- 
stitution V.  Jersey  City,  113  17.  S.  506, 5  Sup. 
Ct.  Ile|>.  612;)  but  we  do  not  deem  it  neces- 
sary to  decide  the  question.  The  special  mas- 
ter found  that  all  tliese  debts  were  due  for 
labor  performed  in  the  construction,  opera- 
tion, and  maintenance  of  the  railroad,  within 
12  months  before  the  appointment  of  the  re- 
ceiver. The  report,  in  tills  respect,  was  not 
contested.  The  claims  are,  therefore,  of  such 
a  character  as  to  entitle  them  to  priority  of 
payment  out  of  the  net  earnings  of  the  prop- 
erty in  the  hands  of  the  receiver,  unless  pri- 
ority should  be  denied  them  by  reason  of  the 
fact  that  they  did  not  accrue  within  the  six 
months  next  preceding  the  receiver's  ap- 
pointment. When  a  court  appoints  a  re- 
ceiver of  the  property  of  a  railroad  company, 
and  malces  an  order  directing  him  to  pay 
claims  of  its  operatives  for  services  rendered 
prior  to  the  appointment,  it  would  seem 
proper  to  prescribe  a  period  of  time  within 
which  the  debts  to  be  so  paid  should  liave  ao- 
crued.  Bat  we  think  such  an  order  should 
be  only  provisional,  and  that  it  could  not 
properly  be  held  conclusive  against  any  one 
not  a  party  to  the  suit  at  the  time  the  order 
was  made.  In  this  case  the  court,  in  accord- 
ance with  the  more  general  practice,  fixed 
that  limit  as  to  time  at  six  months  before  the 
receiver's  appointment.  Such  a  limit  is 
purely  arbitrary;  but,  as  long  as  it  is  simply 
provisional,  it  is  proper.  Thd  court  seems  to 
have  l)een  of  opinion  that  the  time  fixed  in 
the  order  of  appointment  should  govern 
throughout  the  case.  The  ride  laid  duwn  by 
the  courts  is  that  the  holders  of  claims  for 
operating  expenses  have  a  right  to  the  cur- 
rent means  superior  to  that  o(  the  mortgage 
creditors,  and  that  it  continues  until  it  is 
lost  by  such  delay  in  the  prosecution  of  their 
claims  as  should  be  deemed  sufficient  to  bar 
their  equity.  The  period  of  time  necessary 
for  tills  purpose  depends  upon  the  circum- 
stances of  each  particular  case.  That  the 
period  and  the  right  are  not  dependent  upon 
the  implied  consent  of  the  bondholders  to  the 
order  of  the  court  which  appoints  the  receiv- 


er, and  directs  the  payments  of  claims  of  cer- 
tain classes  which  have  accrued  within  a  fixed 
period  of  time  prior  to  the  order,  is  shown  by 
the  case  of  Union  Trust  Co.  v.  I  Co.,  117  U. 
S.  434,  6  Sup.  Ct.  Bep.  809.  in  which  the 
mortgagees  were  not  parties  to  the  suit  at 
the  time  the  receiver  was-  appointed  and  the 
order  was  made.  The  limitation  not  longer 
than  six  months  has  been  the  rule  in  the  trial 
courts;  but,  in  the  supreme  court  of  the 
United  States,  claims  have  been  allowed 
which  accrued  for  a  much  longer  period  be- 
fore the  receiver's  appointment.  In  Hale  v. 
Frost,  supra,  the  claim  of  Hale,  Ayer  &  Co., 
which  was  allowed  priority,  was  for  supplies 
to  the  machinery  department  furnished  near- 
ly two  years  before  the  receiver  took  posses- 
sion. In  Bnrnham  v.  Bowen,  supra,  it  did 
not  appear  that  the  debt  accrued  within  six 
months  before  the  appointment.  In  the  fol- 
lowing  cases,  also,  that  limit  appears  to  have 
been  disregarded:  Douglass  v.  Cline,  12  Bush, 
608 ;  Williamson  v.  Ballroad  Co.,  83  Grat.  624; 
Skiddy  v.  Railroad  Co..  3  Hughes,  (U.  S.)  320; 
Atkins  V.  Railroad  Co.,  Id.  307.  In  Blair  v. 
Railroad  Co.,  19  Fed  Rep.  861,  the  court  rec- 
ognized liens  accruing  under  the  statutes  of 
Missouri,  and  gave  to  similar  claims  from 
other  states,  when  there  was  no  statute  allow- 
ing such  liens,  an  equa  Jdignity.  If  it  was 
meant  to  place  them  upon  the  same  footing, 
merely,  as  to  the  time  of  their  accrual,  the 
principle  would  seem  sound.  Equity  follows 
the  law;  and,  if  there  be  no  law  directly  ap- 
plicable, it  will  follow  the  analogy  of  the  law. 
The  cntditors  whose  claims  are  now  under 
consideration  had  a  lien  given  by  law  upon 
the  railroad  and  its  equipments.  Let  it  be 
conceded  that  it  was  subsidiary  to  the  mort- 
gages. They,  nevertheless,  had  a  lien  as 
against  the  railroad  company,  and  a  right  to 
enforce  it  against  the  equity  of  redemption 
in  the  property.  The  12  months  during 
which  that  right  continued  to  exist  had  not 
elapsed  when  the  court  took  control  of  the  as- 
sets of  the  company.  We  are  of  opinion 
that  they  should  not  be  held  guilty  of  laches 
in  prosecuting  their  claims  until  their  liens 
were  lost  by  delay,  and  that  the  mere  lapse 
of  more  than  six  months  lietween  the  time  in 
which  the  claims  accrued  and  the  appoint- 
ment of  a  receiver  does  not  afford  a  sufficient 
reason  for  denying  a  priority  to  which  they 
would  otherwise  be  entitled. 

To  some  of  these  claims  there  are  more 
specific  objections.  It  is  urged  that  the  claims 
embraced  in  Exhibit  B  of  the  master's  re- 
poit  were  not  for  labor  furnished  upon  the 
railroad.  The  report  of  the  master  is  that 
"Exhibit  B  is  a  list  of  claims  for  board  al- 
leged to  have  been  furnished  either  by  inter- 
veners or  by  others,  and  the  claims  therefor 
assigned  to  interveners,  to  mechanics,  labors 
ers,  and  operatives  employed  by  said  railroad 
company,  in  the  construction,  maintenance, 
and  operation  of  its  railroad  or  its  equip- 
ments." It  appears  that  it  was  the  under- 
standing between  the  company,  the  laborers, 
and  the  boarding-house  keepers  that  the  com- 
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penyshoTild  rotain  »  snfflcient  amoant  of  the 
wages  of  the  laborers  to  pay  their  board,  and 
that  the  wages  so  retained  should  be  paid  to 
the  keepers  of  the  boarding.honse  in  discliarge 
of  the  board.  In  contemplation  of  law.  the 
transaction  Is  the  same  aa  if  the  laborera, 
after  the  wages  were  due,  bad,  in  aettlement 
of  their  board,  given  orders  upon  the  com- 
pany fbr  an  amount  sufflcient  to  pay  it,  and 
the  company  had  accepted  them.  In  equity, 
at  least,  it  is  a  valid  assignment  of  the  debts 
due  for  wages.  So,  also,  there  was  an  ar- 
rangement between  the  company,  the  labor- 
ers, the  boarding-house  keepem,  and  the  gro- 
cers who  furnished  supplies  to  the  latiter,  to 
the  effect  that,  of  the  money  retained  from 
the  wages  of  the  laborers  for  the  benefit  of 
the  boarding-house  keepers,  the  company 
should  bold  and  pay  to  the  grocers  an  amount 
sufflcient  to  discbarge  these  claims  for  the 
supplies  so  furnished.  In  pursuance  of  these 
agreements  the  company  credited  the  board- 
ing-house keepers  with  the  wages  of  the  la- 
borers retained,  and  also  credited  the  grocers 
with  the  amounts  of  their  bills.  The  claims 
so  accruing  in  the  hands  of  the  boarding- 
house  keepers  and  in  the  hands  of  the  grocers 
were  propeily  treated  as  claims  originally  due 
laborers,  ete.,  and  duly  assigned  to. the  hold- 
ers. That  a  right  to  priority  attaching  to  a 
claim  of  this  character  is  not  destroyed  by  as- 
signment is  settled  by  the  cases  ot  Buriiham 
T.  Bowen,  111  U.  S.  777,  4  Sup.  Ct.  Rep. 
675.  and  Trust  Co.  v.  Walker,  107  U.  S.  596, 
2  Sup.  Ct.  Kep.  299.  This  court  has  held  that 
where  a  vendor  sells  land  upon  a  credit,  and 
the  vendee  executes  a  note  for  the  purcliase 
money  payable  to  a  third  party,  the  payee  has 
a  lien  upon  the  land  for  its  payment.  Finchain 
T.  Oollard.  18  Tex.  883.  If  the  lien  of  the 
Tendor  passes  to  the  payee  in  that  case,  we 
see  no  reason  why  the  principle  should  not 
apply  to  these  elaims.  In  some  instances, 
where  a  number  of  these  debts  due  for  wages 
had  become  the  property  of  one  person,  the 
company  gave  the  assignee  a  promissory  note 
for  the  aggregate  amount.  This  merely 
changed  the  evidence  of  the  indebtedness, 
and  did  not  change  the  character  of  the  debts. 

Appellee  Jaoob  Binz  was  the  holder  of  many 
of  these  claims,  for  some  of  which  he  took 
the  notes  of  the  company,  Indorsed  by  Paul 
Bremond.  It  is  insisted  that  this  was  a 
waiver  of  his  lien.  If  any  be  hail.  The  claim 
for  priority  Is  held  not  to  be  a  lien,  and  hence 
the  law  of  liens  is  not  applicable.  But  the 
special  master  found  in  relation  to  these 
claims,  as  a  matter  of  fact,  that  in  taking  the 
indorsement  there  was  no  intention  to  waive 
a  lien  against  the  company.  In  this  state, 
we  hold,  as  to  vendors'  liens,  at  least,  that 
the  taking  of  an  independent  security  of  any 
character  Is  prima  faaU  a  waiver  of  Hen,  but 
that  in  every  case  it  is  a  matter  of  intention 
to  be  determined  by  the  evidence. 

It  is  also  assigned  that  the  court  erred  in 
giving  priority  to  the  claim  of  the  Dickson 
Manufacturing  Company.  It  is  not  objected 
that  these  daims  were  not  for  operating  ex- 


penses, and,  as  originally  incurred,  would 
not  have  been  payable  under  the  court's  or- 
der made  when  it  appointed  the  receiver. 
The  objection  is  that  the  claim  consisted,  in 
part,  of  two  promissory  notes  made  by  the 
company  and  indorsed  by  Bremond.  The 
special  master  found  that  there  was  no  inten- 
tion to  waive  any  lien  in  taking  Bremond's 
indorsement.  What  we  have  previously  sakl 
is  sufficient  to  dispose  of  this  question. 

The  appellant  the  Union  Trust  Company 
also  complains  that  the  court  erred  in  ad- 
judging that  a  claim  of  appellee  Binz,  con- 
sisting of  three  promissory  notes  which  pur- 
ported to  be  secured  by  a  pledge  of  three- 
fourths  ot  the  gross  earnings  of  the  railroad, 
were  "entitled  to  priority  pari  pcutu  with 
the  claims  for  operating  expenses."  These 
notes  were  given  for  money  borrowed  to  pay 
interest  on  the  bonds,  and  each  contained  a 
stipulation  as  follows:  "Three-fonrths  of  the 
gross  earnings  of  the  road  from  date  is 
pledged  in  liquidation  of  this  note. "  We  are 
unable  to  see  how  a  mere  stipulation  of  this 
character  can  have  any  legal  effect.  If  the 
company  bad  placed  the  rood  in  the  hands  ot 
the  payee,  or  of  some  third  petson,  to  be  op- 
erated until,  from  three-fourths  of  the  gross 
income,  the  notes  would  have  been  paid,  the 
contract,  except  as  to  tite  rights  of  third  par- 
ties, would  have  been  valid.  So  also,  per- 
haps, if  it  had  been  made  the  doty  of  some 
one,  who  had  accepted  the  trust,  to  receive 
and  apply  the  income.  In  Jones,  Liens,  it  is 
saiJ  that  "  the  rule  that  an  eqaitable  assign- 
ment can  be  effected  only  by  a  surrender  of 
control  over  the  funds  or  property  assigned 
is  one  tJiat  is  strictly  held  tu.  A  mere  prom- 
ise tliat  the  goods  shall  be  held  in  trust  for 
the  beneQt  of  another,  and  tliat  the  proceeds 
shall  be  paid  to  him,  does  not  amount  to  an 
eqaitable  assignment  of  the  goods,  or  speciSo 
Hen  upon  them;  for  in  such  case  the  owner 
retains  control  of  the  goods,  and  may  appro- 
priate them  or  their  proceeds  to  the  payment 
of  other  creditors,  and  the  holder  of  such 
promise  cannot  follow  the  goods  any  more 
than  be  could  follow  their  proceeds.  He 
has  no  lien  either  upon  the  goods  or  their 
proceeds.  The  owner  has  viohited  bis  prom- 
ise, and  for  this  he  is  personally  responsible." 
Section  51.  The  text  is  supported  by  the  case 
cited.  Gibson  v.  Stone.  43  Barb.  285.  A 
mortgage  upon  a  stock  of  goods,  with  a  right 
expressly  or  impliedly  reserved  to  the  mort- 
gagor to  remain  in  possession,  and  to  con- 
tinue to  sell  them  in  ordinary  course  of  trade, 
is  void,  if  for  no  other  reason,  because  the 
reservation  of  the  right  to  sell  is  inconsistent 
with  the  idea  of  a  lien.  Moreover,  if  a  mort- 
gagee's right  to  the  net  earnings  of  a  railroad 
is  not  effectual  nntil  betakes  possession  either 
by  himself  or  through  a  receiver,  in  pursuance 
of  the  terms  of  the  mortgage,  as  was  held 
in  Gllman  v.  Telegraph  Co.,  supra,  we  do 
not  see  how  the  appellee  Binz  has  acquired 
any  claim  upon  the  gross  earnings  in  this 
case.  We  thinlc  the  court  erred  in  giving 
I  these  claims  priority  over  tb^  bonded  debt. 
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This  disposes  of  all  tbe  assi^ments  of  error 
presented  by  brief,  except  that  of  appellees 
Melby  &  Dow.  They  Interrened  for  tbe  es- 
tablishment of  two  claims  against  the  rail- 
road'company,  which  were  for  coal  furnished 
for  tbe  purpose  of  operating  its  road.  One 
aocrned  in  December,  1884,  and  the  other  in 
January,  1885. — ^the  one  a  little  more,  and 
tbe  other  a  little  less,  than  six  months  prior 
to  the  appointment  of  tbe  receiTer.  Priority 
in  payment  was  allowed  to  tbe  junior  claim, 
bnt  was  denied  to  the  older.  We  see  no  suf- 
ficient reason  for  the  distinction,  and  it 
seems  to  us  arbitrary.  There  was  no  cir- 
cumstance disclosed  by  the  report  of  the  mas- 
ter, or  the  evidence  upon  the  trial,  to  show 
laches  as  to  the  one  claim  more  than  as  to 
the  other.  In  the  case  of  Burnham  v.  Bow- 
en,  supra,  priority  was  allowed  to  a  claim 
for  the  price  of  coal  furnished  to  the  railroad 
company,  although  it  did  not  appear  that  the 
claim  accrued  within  six  months  before  tbe 
receiver's  appointment  It  is  evident  from 
the  opinion  that  tbe  period  of  six  months 
was  treated  as  a  matter  of  no  importance. 
We  think  the  court  should  have  held  both 
the  claims  of  these  appellees  as  entitled  to 
payment  prior  to  tbe  mortgage  bonds. 

So  moob  of  the  decree  of  tbe  lower  court  as 
awards  priority  of  payment  over  the  mort- 
gage debt  to  the  claims  of  appellee  Bins  con- 
sisting of  three  promissory  notes,  and  amount- 
ing at  the  date  of  tlie  decree  to  the  sum  of 
i^.S)90.25 principal  and  interest,  and  so  mnch 
of  the  decree  as  refuses  such  priority  to  the 
(dsim  of  appellees  Melby  &  Dow  for  $541.65, 
is  reversed,  and  a  decree  will  be  here  ren- 
dered directing  that  tbe  said  claim  of  appel- 
lee Binz  be  classed  and  paid  pro  rata  with 
the  general  creditors,  and  that  the  claim  of 
Melby  &  Dow  be  classed  and  paid  prior  to 
tbe  mortg^e  bonds.  In  all  other  respects 
tbe  judgment  is  affirmed. 

The  Houston,  East  &  West  Texas  Bailway 
Company  will  pay  all  costs  of  its  appeal. 
Tiie  heirs  of  Mary  Bremond  and  S.  K.  Mc- 
Ilhenny,  administrator  of  Paul  Bremond, 
will  pay  all  cost  Incurred  by  reason  of  their 
cross-appeals.  Tbe  Union  Trust  Company 
will  recover  of  appellee  Binz  one-Uftieth  of 
tbe  ousts  of  its  appeal,  and  will  be  adjudged 
to  pay  all  other  costs  by  it  incurred. 


HowABD  On,  Go.  V.  Davis. 

(Supreme  Court  of  Texas.    March  25, 1890.) 
Jdbt— NEOuas:)cx  or  Mxstir— Damaobs. 

1.  Bev.  St.  Tex.  art  80B3,  prorldas  tbat  tba 
inrors  shall  be  selected  from  tbe  names  included 
In  the  list  drawn  by  the  jury  commissioners  for 
the  week;  and  article  8066  providns  tbat  the  conrt 
may  adjourn  the  whole  number  of  jurora  for  the 
week,  or  any  part  thereof,  to  any  subsequent  day 
of  the  term.  At  the  court's  direction  the  jury  for 
the  week  ending  November  it,  18»9,  reported  No- 
vember 4tl>,  and  defendant,  after  exhausting  Us 
challenges,  was  oompelled,  against  his  objection, 
to  take  one  of  these,  who  bad  already  served  six 
days.  Held,  that  section  8055  must  be  construed 
a*  aa  axoeption  to  the  general  provision  of  section 


80B8,  so  as  to  give  effect  to  hotfe,  and  there  was  ho 
error  in  overruling  defendant's  objeotion. 

.  3.  In  an  action  for  personal  injuries,  probable 
future  disability  to  earn  money  Is  an  element  of 
damages  proper  to  be  oonsldered;  and  it  is  not 
error  to  permit  the  plaintiff,  wlio  was  Injured 
while  acting  as  an  engineer,  to  testify  that  he  was 
not  a  skillful  engineer,  but  intended  to  become  one, 
and  to  follow  the  business  as  a  permanent  occupa- 
tion. 

8.  Where,  in  a  suit  for  damages  tor  personal 
injuries  caused  by  the  bursting  of  an  eneine, 
plaintiff  avers  tbat  the  injury  was  caused  by  a 
crack,  unknown  to  him,  but  known  to  the  de- 
fendant. In  the  piston-bead  of  tbe  engine,  ^icb 
piston-head  broke  and  knocked  out  the  end  of  the 
cylinder,  the  testimony  of  a  witness  that  he  knew 
nothing  about  the  piston  being  cracked,  but 
had  several  times  oalled  the  attention  of  the  chief 
engineer  to  the  oUoking  of  it,  and  told  him  some- 
thing was  wrong  in  the  cylinder,  was  directly  in 
support  of  the  issue,  and  not  irrelevant. 

4.  Where  the  testimonr  of  four  witnesses 
strongly  tends  to  show  that  the  accident  was 
caused  by  the  negligence  of  plaintiff,  but  there 
is  positive  evidence  to  the  effect  tliat  it  was  doe 
to  a  defect  in  the  machinery,  a  verdict  for  the  plain- 
tiff wUl  not  be  set  aside  on  the  ground  that  It  was 
not  supported  by  the  evidence. 

6.  Where  the  evidence  showed  total  disability 
for  six  months,  and  probable  partial  disability  for 
life,  and  there  was  no  fact  indicating  passion  or 

Srejudice  on  the  part  of  the  jury,  a  verdict  for 
1,000  is  not  so  dearly  excessive  as  to  warrant  tbe 
appellate  court  in  setting  it  aside. 

Appeal  from  district  court,  Harris  county. 

Action  by  B.  P.  Davis  for  damages  for 
personal  injuries  sustained  on  January  27. 
1888,  by  the  bursting  of  an  engine  belong- 
ing to  the  defendant  company.  The  plain- 
tiff was  In  the  employ  of  defendant,  and 
it  was  his  duty  to  run  and  operate  the  en- 
gine as  night  engineer.  It  appeared,  how- 
ever, that  he  was  not  an  experienced  en- 
gineer, but  was  in  process  of  learning  the 
business.  Tbe  accident  consisted  in  the  blow- 
ing out  of  the  cylinder-head  of  the  engine; 
and  the  plaintiff  contended  that  it  was  caused 
by  a  crack  in  the  piston,  which  bad  existed 
for  some  time,  and  was  known,  or  ougtit  to 
have  been  known,  to  the  defendant;  but  that 
he  himself  bad  no  knowledge  of  such  defect, 
and,  by  the  exercise  of  ordinary  care,  could 
not  hare  discovered  it,  as  it  was  no  part  of 
bis  business  to  repair  the  engine.  Upon  this 
point  tbe  evidence  was  conflicting,  there  be- 
ing much  testimony  on  both  sides.  As  to  the 
extent  of  his  injuries,  the  plaintiff  testified 
that  his  right  arm  was  broken,  and  the  elbow 
dislocated  at  the  ball  joint;  that  the  ball  still 
remains  out  of  the  socket,  and  by  reason 
thereof  he  has  no  wrist  motion,  and  very  little 
grip  in  his  right  hand,  and  cannot  raise  it  to 
his  head ;  that  he  had  suffered  a  great  deal  of 
pain,  and  for  months  could  not  draw  a  long 
breath.  He  was  25  years  old  at  tbe  time  of 
tbe  accident,  and  was  then  earning  $56  per 
month.  There  was  evidence  contradicting 
the  plaintiff  on  some  parts  of  the  foregoing; 
and  it  was  shown  that  he  had  gone  back  to 
work  for  the  defendant  on  the  Ist  of  August 
following  the  accident,  and  had  drawn  full 
pay  while  absent;  that  he  had  earned  about 
as  much  money  per  month  during  part  of  the 
year,  at  least,  as  before  he  was  hurt.  There 
was  a  verdict  and  judgment  for  the  plaintiff 
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in  the  sum  of  $6,000.  Defendant  company 
moved  for  a  newtriiU,  which  was  denied,  and 
it  then  brouglit  this  appeaL  Additional  facta 
are  stated  in  the  opinion. 

Baker,  BotUt  <(  Baker,  tor  appellant. 
Sutcheson,  CarringtonA  Sears,  for  appellee. 

COLLARD,  J.  There  is  a  conflict  in  ar- 
tides  3053  and  3055  of  the  Bevlsed  Statutes 
in  reference  to  tlie  organization  of  juries  for 
the  week.  Article  ^53  provides  that  the 
jnrors  shall  be  selected  from  the  names  in- 
cluded in  the  list  drawn  by  the  jury  commis- 
sioners for  the  week,  and  article  3055  pro- 
Tides  that  the  court  may  adjourn  the  whole 
number  of  jurors  for  the  week,  or  any  part 
thereof,  to  any  subsequent  day  of  the  term. 
The  court  below  directed  the  jury  for  the 
week  ending  November  2, 1889,  to  report  on 
November  the  4ih  for  a  continuance  of  serv- 
ice; but  stated  to  them  that  so  many  of  them 
as  had  served  for  six  days  would  not  be  com- 
pelled to  serve  for  the  next  week.  Three  of 
the  jurors  who  had  served  for  six  days  dur- 
ing the  week  ending  November  the  2d  re- 
ported for  service  on  the  following  Monday, 
without  being  summoned  in  the  regular  way 
by  the  sheriff,  and  were  taken  as  jurors  for 
the  week.  Defendant,  after  exhausting  his 
challenges,  was  compelled  to  take  one  of  these 
jurors,  after  protesting  against  them  by  mo- 
tion, Which  was  overruled  by  the  court.  The 
question,  then,  is,  did  the  court  have  the 
power  to  order  the  jurors  for  one  week  to  r»- 
turn  for  service  the  next  week,  and  so  con- 
stitute them  a  part  of  the  jury  for  that  week? 
Under  the  circumstances  of  the  case  as  pre- 
sented, both  of  the  clauses  of  the  statute 
quoted  cannot  be  followed.  Which  of  the 
two,  then,  shall  have  precedence?  Mr. 
Bishop  lays  down  the  correct  rule  for  snch  a 
conflict,  as  follows:  "It  is  a  common  doc- 
trine, never  questioned,  that,  for  the  purpose 
of  interpretation,  all  the  parts  of  a  starfiute 
are  to  be  looked  at  together,  and  one  part 
may  control  another.  If  possible,  they  are 
to  be  reconciled.  Thus,  where  there  are 
words  expressive  of  a  general  intention,  and 
then  of  a  particular  Intention  incompatible 
with  it,  the  particular  must  be  taken  as  an 
exception  to  the  general,  and  so  nil  the  parts 
of  the  act  will  stand."  Bish.  Writ.  I^ws, 
g  64;  Sedg.  St.  &  Const.  Law,  249.  There 
can  be  no  doubt  as  to  the  meaning  of  the 
parts  of  statute  under  consideration.  It  was 
clearly  the  intention  of  the  law-makers  to 
confer  upon  the  court  the  power  and  right  to 
adjourn  jurors  for  one  week,  or  any  of  them, 
to  another  week  or  day  of  the  term  for  serv- 
ice. In  doing  this  the  court  would  interfere 
with  the  general  provision  of  the  law  of  form- 
ing juries.  This  particular  intention  of  the 
law  ought  to  have  eSect  when  it  conflicts 
with  the  general  intention.  It  stands  as  an 
exception  to  the  general  law;  that  is,  the 
general  law  as  to  the  formation  of  juries  will 
be  followed,  unless  the  court,  under  the 
power  given  by  this  special  provision,  has  or- 
dered jurors  of  a  previous  day  of  the  term  to 


attend  for  service.  The  general  law  mnst  1  n 
such  case  yield  to  the  extent  that  it  is  so  in- 
terfered with. 

The  court  permitted  the  plaintiff  to  testify 
that  he  was  not  a  skillful  engineer,  wto  act- 
ing as  engineer  at  the  time  of  the  accident, 
was  receiving  856  per  month  for  his  services, 
was  educating  himself  in  the  business  and 
intended  to  be  an  engineer,  but  was  incapaci- 
tated by  reason  of  his  injuries  from  follow- 
ing that  business.  Defendant  objected  to 
his  stating  that  he  intended  to  l>e  an  en- 
gineer, l>ecause  the  evidence  was  irrelevant, 
as  shown  by  bill  of  exceptions.  Error  is  as- 
signed upon  the  ruling.  It  has  been  fre- 
quently held  in  this  state,  and  has  been  gen- 
erally so  held,  that  impaired  capacity  to  labor 
and  follow  a  business  or  vocation  is  a  proper 
element  of  damages  in  cases  like  this.  Bail- 
road  Co.  T.  Lyde,  57  Tex.  505;  Walker  v. 
Bail  way  Co.,  63  Barb.  260;  Pierce,  B.  B.  301, 
302,  and  note  S.  The  general  rule  has  been 
laid  down  as  follows:  "The  age  and  occupa- 
tion of  the  injured  person;  the  valae  of  his 
services — that  is,  the  wages  which  be  has 
earned — in  the  past;  whether  he  has  been  em- 
ployed at  a  fixed  salary  or  as  a  professional, 
man, — are  properto  be  considered.  He  is  en- 
titled to  recover  for  the  disabling  effect  of 
the  injury  upon  his  capacity  to  earn,  not  only 
up  to  the  time  of  the  trial,  bnt  for  all  proba- 
ble future  disability  in  that  respect."  2 
Wood,  Ky.  Law,  1239,  1240.  Mere  possible 
or  speculative  consequences  are  too  remote, 
says  the  same  author.  If  fairly  probable, 
and  not  merely  possible,  they  are  a  proper  ele- 
ment of  damages.  Id.  1241.  The  jury  are 
to  a  great  extent  governed  by  mere  probabil- 
ities in  estimating  sucli  damages.  If  it  would 
be  legitimate,  as  it  is,  to  presume  that  plain- 
tifl  would  have  continued  his  occupation  as 
an  engineer  if  be  had  not  been  disabled,  there 
can  be  no  reason  why  he  could  not  prove  it, 
if  true,  at  least  in  connection  with  the  Cact 
that  be  was  following  the  occupation  at  the 
time.  Additional  skill  that  one  might  be  ex- 
pected to  acquire  was  held  a  proper  inquiry. 
Biiilroad  Co.  v.  Ormond,  64  Tex.  490.  To  do 
this  it  wonld  not  be  improper  to  know,  or  at 
least  to  have  the  most  certain  evidence  attain- 
able, as  to  the  future  occupation.  In  view 
of  the  fact  that  plaintiff  was  employed  as  an 
engineer  at  the  time  he  was  injured,  we 
think  he  could  show  that  it  was  his  intention 
to  continue  in  that  occupation. 

Appellant  assigns  the  following  error:  The 
court  erred  in  permitting  the  witness  Carl 
Court  to  testify  as  follows:  "I  don't  know 
anything  about  the  piston  being  cracked, 
but  I  called  Mr.  Johnson's  attention  to  the 
click  of  it  several  times,  and  there  was  a 
constant  tightening  upof  the  piston,  to  whidi 
I  objected  all  the  time.  I  kept  telling  Mr. 
Johnson  that  it  was  in  the  cylinder,  and  told 
him  that  if  he  tightened  the  quarter  boxes 
they  would  not  last  two  months,  and  I  told 
him  then  there  was  something  wrong  in  the 
cylinder;"  which  evidence  was  admitted  over 
defendant's  objection,  made  at  the  time,  as 
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shown  by  bin  of  exceptions.  The  bill  of  ex- 
ceptions complains  of  tlie  evidence,  "because 
the  witness  had  said  that  he  did  not  know  any- 
thing about  a  crack  in  the  piston-head;  be- 
cause the  facts  testified  to  were  not  alleged 
in  the  petition,  und  were  irrelevant  to  any 
issue  in  the  case;  and  because  the  plaintiff 
should  be  confined  in  his  evidence  to  defects 
in  the  (^linder-head,  and  not  in  the  cylinder." 
Plaintiff's  petition  alleges  that  while  he  was 
operating  the  engine  the  piston-head  thereof 
broke,  and  knocked  and  broke  the  end  of  the 
cylinder,  and  said  piston-head  and  the  end  of 
the  cylinder  were  blown  out  of  and  from  the 
cylinder  of  the  engine  in  which  said  piston- 
rod  worked;  that  the  engine  and  its  parts  ap- 
peared to  him  to  t>e  in  good  order  and  safe; 
but  said  piston-head  had  been  cracked  and 
damaged  for  some  time  before  it  was  blown 
out,  but  plaintiff  did  not  know  of  it,"  etc. 
Thlssame  witness  testified  that  the  tightening 
of  the  quarter  boxes  put  additional  strain  on 
the  spider,  and  was  calculated  to  crack  it; 
and,  again,  that  the  tightening  up  of  tlie  en- 
gine put  such  a  strain  on  the  spider  that  it 
broke.  He  also  stated  that  "the  spider  was 
a  part  of  the  piston-bead."  Proof  of  the 
tightening  of  the  quarter  boxes,  we  see,  then, 
was  nut  irrelevant,  but  was  responsive  to  the 
very  issue  made  in  the  petition.  Ttie  piston- 
head  worked  in  the  cylinder,  and  the  testi- 
mony of  the  witness  as  to  the  defect  being  in 
the  cylinder,  taken  in  Its  proper  connection, 
may  be  fairly  construed  to  mean  that  it  was 
inside  the  cylinder,  in  the  piston-head,  and 
was  directly  in  support  of  the  issue. 

Appellant  says  the  court  should  have  grant- 
ed the  motion  for  a  new  trial,  because  the 
evidence  of  its  witnesses  Schanmlefiler, 
Boggs,  Johnson,  and  Cathcart  conclusively 
shows  that  the  accident  occurred  by  the  neg- 
ligence of  plaintiff  in  permitting  water  to 
get  into  the  cylinder.  The  evidence  of  these 
witnesses  does  strongly  tend  to  show  that  the 
accident  so  occuned;  but,  on  the  other  hand, 
there  is  quite  positive  evidence  to  show  that 
tliere  was  a  crack  in  the  piston-head,  which 
finally  gave  way  and  caused  the  explosion. 
There  is  a  conflict  in  the  evidence,  and  noth- 
ing more.  It  is  not  our  province  to  declare 
that  the  jury  gave  more  weight  and  credence 
to  the  testimony  of  plaintiff's  witnesses,  and 
less  to  that  of  defendant,  than  it  was  entitled 
to,  especially  after  the  court  below  has  re- 
fused a  new  trial  on  that  ground.  We  do  not 
think  the  verdict  is  so  clearly  excessive  as  to 
warrant  an  appellate  court  in  setting  it  aside. 
To  a  great  extent,  the  damages  are  awarded 
as  a  compensation  fur  pain  and  suffering,  for 
the  estimating  of  which  there  are  no  dellnite 
rules.  There  is  no  reason  why  we  should 
discuss  this  question  further,  or  reiterate 
what  has  been  so  often  said  by  our  courts. 
There  is  no  error  in  the  charge  of  the  court; 
none  is  claimed  by  appellant.  Neither  the 
amount  of  the  verdict,  nor  any  other  fact  in 
the  case,  indicates  passion  or  prejudice  on 
the  part  of  the  jury.  The  verdict  was  ap- 
proved by  the  judge  who  tried  the  case,  and 


we  see  no  grounds  for  Interference  by  the  ap- 
pellate court.  Walker  r.  Hallway  C!o.,  68 
Barb.  260;  Kail  way  Co.  v. -Douglas,  73  Tex. 
325.  11  S.  W.  Rep.  333;  Bailroad  Co.  v.  I'or- 
fert,  72  Tex.  344, 10  S.  W.  Bep.  207;  BaU- 
road  Co.  v.  Johnson.  72  Tex.  95,  10  S.  W. 
Bep.  825;  liailroad  v.  Gilbert.  64  Tex.  536; 
and  authorities  cited  in  these  cases.  We 
conclude  the  judgment  should  be  aflirmed. 

Statton,  C.  J.  Beport  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 


OUI.F,  C.  &  8.  F.  Bt.  Co.  e.  Gohfton. 

(SuprenM  Court  af  Texas.   Jan.  98, 188a) 
Hastxb  Aim  Sbbyakt— Dbath  or  Emplots— Er 

IDBNCK — DaIUOSB. 

1.  A  water  train,  in  charge  of  an  engineer, 
flreman,  and  one  brakeman,  having  oollided  with, 
a  passenger  train  between  A.  and  H.,  kiUing  the 
fireman,  testimony  of  a  witness  thai,  when  the 
water  train  was  at  a  certain  station,  he  saw  a  maa 

get  off  the  engine,  and  heard  the  operator  tall  blm 
e  ought  to  meet  the  passenger  train  at  A,  to 
which  he  replied :  "I  am  hnnny.  Can't  we  make 
H.!"  and  was  answered,  "No,"  and  got  on  the  en- 
gine and  went  off, — is  admissible,  as  part  of  the  ret 
aettat,  though  the  witneas  did  not  identify  the  mao 
as  the  engineer. 

5,  Though  it  is  onstomary  with  other  roads  te 
send  out  water  trains  with  a  conductor,  negligenoa 
of  the  company  in  not  putting  aoonductor  in  charge 
will  not  authorize  a  verdict  for  the  killing  of  ue 
fireman  occasioned  by  failure  of  the  en^neer  to 
obey  orders  to  await  the  passenger  train  at  a  cer- 
tain station. 

8.  An  hypothetical  question  to  an  expert  as  to 
the  number  of  persons  who  should  be  put  in  charge 
of  a  water  train  where  there  where  four  regular 
trains,  each  day,  passing  over  the  road,  is  properly 
allowed,  though  it  appears  that  only  two  of  the 
trains  would  be  met  by  the  water  train,  as  the  op- 
posite party  can  embody  that  fact,  if  material,  in  a 
question  put  on  cross-examination. 

i.  Under  Rev.  St.  Tex.  art.  289S  et  seq.,  allow- 
ing a  parent  to  recover  damages  for  the  death  of  a 
child  by  negligence,  the  amount  of  recovery  by  the 
mother,  being  the  sole  surviving  parent,  is  not 
limited  to  the  value  of  the  services  of  the  deceased 
during  minority. 

6.  The  parent  need  not  introduce  evidence  of 
her  expectancy  of  life  In  order  to  raoover  for  loss 
of  servioeB  after  majority  of  the  son. 

6.  The  parent  cannot  recover  exemplary  dam- 
ages, especially  where  no  accident  had  occurred  on 
defendant's  road  for  many  years,  and  the  water 
train  on  which  the  son  was  lalled  had  been  for  a 
year  sent  out  without  a  conductor,  as  at  the  t4me 
of  the  accident. 

7.  The  water  train  on  which  deceased  was 
killed  not  having  been  in  charge  of  a  conductor,  it 
Is  not  admissible  to  show  that  such  trains  were 
afterwards  put  in  charge  of  a  conductor. 

Appeal  from  district  coart,  Wharton  coun- 
ty; William  H.  Bcbkhabt,  Judge. 

/.  W.  Terry,  for  appellant.  Brtuiy  S 
Ring  and  Parker  di  Pearaon,  for  appellee. 

Oaikes,  J.  This  suit  was  brought  by  ap- 
pellee against  appellant  to  recover  damages 
for  injuries  resulting  in  the  death  of  Alex- ' 
ander  Compton,  her  minor  son.  His  death 
was  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant  company.  The  son 
was  18  years  old  at  the  time  of  the  accident, 
and  had,  with  the  consent  of  plaintiff,  been 
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employed  by  defendant  in  its  shops  as  a 
"wiper,"  whose  duty  it  was  to  clean  engines. 
On  the  afternoon  of  tbe  day  of  bis  deati),  he 
was  seat  out  on  a  water  train  as  fireman. 
Tbe  train  left  Galveston  about  4  o'clock  p. 
M.,  and  ran  to  Duke,  a  station  four  miles 
north  of  the  dty.  Upon  the  return  trip,  at 
about  9}  o'clock  at  night  of  the  same  day,  it 
collided  with  a  passenger  train  running 
north.  Tbe  plaintiff's  son  was  killed  by  tbe 
collision.  The  accident  occurred  south  uf 
the  station  known  as  "Alvin"  and  north  of 
that  known  as  "Hitchcock."  Thetrain  con- 
sisted of  11  water-cars  and  an  eugine,  and 
was  operated  on  tbe  trip  by  an  engineer 
named  Hitchcock,  Alexander  Compton,  who 
acted  as  fireman,  and  one  brakeman.  The 
plaintiff  adduced  testimony  tending  strongly 
to  show  that  it  was  a  general  custom  among 
railroad  companies  to  man  such  trains  with 
a  conductor,  an  engineer,  a  fireman,  and  at 
least  one  brakeman,  and  that  it  was  not  re- 
garded as  prudent  to  run  such  a  train  with- 
out such  employes.  Tbe  facts  were  very 
fully  alleged  In  the  petition,  and  tbe  negli- 
gence of  the  company  in  failing  to  send  out 
a  conductor  in  control  of  the  train  was 
charged  to  be  the  proximate  cause  of  the  in- 
jury. Tbe  defendant  pleaded  a  general  de- 
murrer, and  specially  answered  that  tbe  acci- 
dent was  caused  by  the  negligence  of  Hitch- 
cock, the  engineer,  who  was  tbe  fellow-serv- 
ant of  Alexander  Compton,  the  deceased,  and 
that  therefore  the  plaintiff  could  not  recover. 
Daring  tbe  progress  of  tha  trial,  defend- 
ant's counsel  offered  to  prove  by  a  witness 
tbe  following  facts:  That  be  (tbe  witness) 
was  present  at  Duke  station  in  the  afternoon 
of  the  night  of  the  18th  of  November,  just 
before  the  water  train  which  afterwards  col- 
lided with  tlie  passenger  train  left  Duke  for 
Galveston,  and  that  he  bearJ  the  following 
conversation  between  the  operator  at  Duke 
and  a  man  who  got  off  tbe  engine  of  tbe 
water  train,  who  was  either  the  engineer  or 
fireman:  The  operator  told  the  man  he 
ought  to  meet  the  passenger  train  at  Alvin. 
Tlw  man  then  said  to  tbe  operator:  "I  am 
hungry.  Can't  we  make  Hitchcock?"  a  sta- 
tion soutli  of  Alvin  and  south  of  Halls;  to 
which  the  operator  said:  "No."  The  man 
then  gut  on  the  engine,  and  the  train  depart- 
ed in  the  direction  of  Galveston.  When  the 
witness  was  asked  how  he  knew  that  this 
man  was  the  engineer  or  fireman,  he  stated 
that  he  did  not  rememlier  the  appearance  of 
the  man  well  enough  to  describe  him.  He 
looked  like  he  had  been  working  on  the  en- 
gine. He  got  off  the  engine,  had  the  conver- 
sation with  the  telegraph  operator,  then  got 
back  on  the  engine,  and  went  off  with  the  en- 
gine. Tbe  plaintiff  objected  to  the  testimony 
on  the  grounds  "(1)  that  it  was  hearsay;  and 
(2)  that  the  witness  did  not  identify  tbe  man 
as  tbe  engineer."  The  evidence  was  ex- 
cluded. We  are  of  opinion  that  thia  was  er- 
ror. The  testimony  tended  to  prove  that  an 
order  was  given  to  tbe  person  in  charge  of 
tbe  train  to  stop  at  Alvin,  and  to  await  the 


passage  of  the  north-bound  passenger  train, 
and  that  his  desire  was  to  hasten  forward, 
and  to  meet  the  latter  train  at  Hitchcock. 
Therefore,  its  tendency  was  to  show  tbat  the 
accident  was  the  result  of  tbe  negligpence  of 
the  engineer.  The  conversation  whs  a  part 
of  the  transaction,  and  was,  as  such,  admis- 
sible. It  was,  therefore,  not  hearsay,  as  is 
claimed  In  tbe  first  ground  of  objection. 
Railway  Co.  v.  Collier,  62  Tex.  818.  The 
second  ground  of  objection  was  not  more  ten- 
able. The  witness,  it  is  true,  did  not  know 
the  engineer,  and  could  not  describe  him; 
but  the  facts  tbat  there  were  but  two  persons 
on  the  engine,  that  the  man  in  question  left 
tbe  engine  apparently  for  instructions,  and 
Immediately  resumed  his  place  upon  it.  and 
that  the  engineer  was  the  proper  person  to 
receive  tbe  orders,  together  with  the  conver- 
sation itself,  were  circumstances  which, 
taken  together,  tended  very  strongly  to  show 
that  he  was  the  engineer.  If  tbe  engineer 
believed  that  be  could  reach  Hitchcock  before 
meeting  the  passenger  train,  and  if  he  at- 
tempted to  accomplish  this  contrary  to  his 
instructions,  and  thereby  caused  the  collision, 
then  the  accident  was  not  the  result  of  the 
failure  to  provide  the  train  with  a  sufllcient 
number  of  men  to  operate  it  safely  in  every 
emergency,  bnt  was  proximately  caused  by 
the  engineer's  owu  negligence.  It  is  insisted 
on  behalf  of  appellee  that,  if  tbe  company 
was  negligent  in  sending  out  the  train  with- 
out a  conductor,  and  the  collision  would  not 
have  occurred  if  the  conductor  had  been  sent, 
it  is  liable  for  the  injury  notwithstanding  the 
engineer  may  have  been  negligent.  But  we 
are  not  of  that  opinion.  We  think  that,  if 
the  accident  would  not  have  happened  but  for 
the  negligence  of  Hitchcock,  his  want  of  care 
was  the  proximate  cause  uf  the  injury,  and 
that  the  result  cannot  be  imputed  to  the  neg- 
ligence of  the  defendant  in  failing  to  provide 
a  conductor  for  the  train.  For  this  reason, 
we  think  the  testimony  which  was  excluded 
was  relevant  and  material,  and.  being  legal, 
that  its  exclusion  la  error  for  which  tbe  judg- 
ment must  be  reversed. 

Since  the  judgment  is  to  be  reversed,  we 
consider  it  unnecessary  todiscnss  at  length  tbe 
correctness  of  that  part  of  the  charge  of  the 
court  which  is  complained  of  in  appellant's 
third  assignment.  We  think  the  charge  is 
objectionable  because  It  gives  too  much 
prominence  to  the  alleged  custom  of  other 
railroad  companies  to  send  out  trains  equipped 
with  a  conductor  in  addition  to  tbe  engineer 
and  brakeman.  We  are  of  opinion  tbat 
the  mere  fact  that  railroad  companies  gen- 
erally adopted  such  a  custom  would  not 
make  it  negligent  in  the  defendant  company 
to  fail  to  observe  it,  provided  its  method  of 
operating  its  trains  was,  in  point  of  fact, 
reasonably  safe.  The  paragraph  of  the  in- 
structions in  which  the  law  is  applied  to  tbe 
facts  of  the  easels  as  follows:  "If  you  be- 
lieve from  tbe  evidence  that  an  established 
rule,  custom,  or  usage  prevailing  in  the  rail- 
way service  in  Texas  on  properly  regulated 
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railroads  was  violated  in  the  sending  ont  of 
the  said  water  train  in  charge  of  the  engi- 
neer,  Hitchcock,  unaccompanied  by  a  con- 
ductor, and  that  the  observance  of  sncb  cns- 
tom  or  usage  so  violated  was  reasonably  nec- 
essary for  the  reasonable  safety  of  the  de- 
fendant's employes  and  the  public  generally, 
and  that  such  usage  was  violated  with  the 
knowledge,  or  with  the  consent  or  acquies- 
cence, of  defendant's  general  managing  offi- 
cers, or  that  they  failed  to  use  reasonable 
diligence  in  enforcing  the  observance  of  the 
same,  and  were  thereby  gnilty  of  negligence, 
and  that  such  negligence  on  their  part  was  a 
direct  orproximaXe  cause  of  said  collision, 
and  that  Alexander Compton,  deceased,  when 
he  went  out  with  said  Hitchcock  on  the  oc- 
casion on  which  he  was  killed,  did  not  know 
the  existence  of  such  rule,  custom,  or  usage, 
or,  if  be  did  know  of  the  same,  he  did  not 
know  of  the  danger  resulting  from  violation 
of  the  same,  and  that,  under  the  circumstan- 
ces, he  could  not  reasonably  have  l>een  ex- 
pected to  have  had  such  knowledge,  you  will 
find  for  the  plaintiff;  otherwise,  you  will  Qnd 
for  the  defendant."  We  ai'e  not  prepared  to 
Bay  that  this  involves  any  legal  proposition 
that  is  not  sound.  But,  taken  in  connection 
with  the  previons  portions  of  the  charge, 
■we  think  the  jury  may  have  concluded  that, 
If  the  custom  of  otlier  railroad  companies 
yraa  proved,  it  was  negligence  in  the  defend- 
ant company  not  to  observe  it,  without  ref- 
erence to  the  fact  whether  the  presence  of  a 
conductor  upon  the  train  in  question  was 
reasonably  neceesary  to  its  safety  or  not. 
Without  deciding  whether  or  not  the  judg- 
ment should  be  reversed  on  account  of  the 
charge,  we  deem  it  snfflcient  to  intimate  Its 
defect,  in  order  that  it  may  be  remedied  up- 
on another  trial. 

In  course  of  the  trial  the  court  admitted. 
over  the  defendant's  objection,  the  answer  of 
certain  witnesses,  shown  to  be  experts,  to 
the  following  hypothetical  question:  "It  is 
claimed  in  the  case  at  bar  that  an  ordinary 
water  train,  consisting  of  eight  or  twelve 
cars,  was  sent  from  a  certain  city  in  south- 
ern Texas  to  a  point  some  40  miles,  or  there- 
about, distant  therefrom,  for  the  purpose  of 
getting  at  said  point  a  load  of  water  from  an 
ordinary  water-tank,  and  then  return  to  said 
city  with  the  water  on  the  same  day;  that 
said  train,  on  said  trip,  left  said  city  about  4 
or  4: 30  P.  H.  In  the  afternoon  of  a  certain 
day  in  ttie  month  of  Novemlier;  that  the  said 
forty  miles  of  railroad  track  over  which  the 
train  was  sent  lietween  said  city  and  the 
point  to  which  the  above  train  was  going  for 
the  water  was  then  being  used  by  four  daily 
passenger  trains  and  the  same  number  of 
regular  daily  freight  trains,  while  about  28 
miles  of  the  same  track  was  then  being  used 
by  two  more  daily  passenger  ti-ains ;  it  being 
a  single  track,  and  in  first-class  condition. 
Please  state  the  number  of  employee  which, 
in  accordance  with  ordinary  rules,  customs, 
or  usages  of  the  railway  service,  would  ac- 
company said  water  train  on  said  trip,  and 


state  the  names  of  the  positions  that  each  ot 
such  employes,  reepectively,  would  hold  on 
sacb  trains,  and  the  duty  which  each  would 
perform  in  connection  therewith."  The  an- 
swer admitted  was  as  follows:  "Suob  a 
special  train  would,  ordinarily,  be  accompa- 
nied by  an  engineer,  fireman,  condnotor,  and 
two  brakemen.  The  engineer  would  attend 
to  his  engine;  the  fij'eman  would  assist  the 
mgineer;  and  the  conductor  have  full  control 
of  the  employes  of  the  train,  would  look  out 
for  the  running  of  the  train,  and  would  see 
that  it  kept  out  of  the  way  of  all  trains,  and 
would  run  according  to  orders  from  the  dis- 
patcher's office.  One  brakeman  would  be  at 
the  rear  end  of  the  train,  and  the  other  at  the 
head  end. "  The  evidence  was  objected  to  on 
the  ground  that  the  hypothetical  case  upon 
which  the  opinion  of  the  witnesses  was  asked 
was  not  the  precise  case  shown  by  the  evi- 
deuca  There  was  evidence  to  show  that 
during  the  hours  required  for  the  water  train 
to  make  the  trip  from  Galveston  to  Duke, 
and  to  return,  tJiere  were  but  two  regular 
trains  assigned  to  rnn  on  that  part  of  the 
road, — one  going  north  and  the  other  south,— • 
although,  during  the  24  hours,  eight  trains 
did  run  as  stated  in  the  question.  Concern- 
ing this  matter,  there  was  no  conflict  in  the 
evidence.  It  is  therefore  insisted  that  the 
question  should  have  been  whether  or  not  it 
would  have  been  safe  to  operate  a  train  sacb 
as  is  described  in  the  question  over  a  toad 
where,  during  the  time  of  Its  trip.  It  would 
meet  but  two  trains.  We  understand  the 
rule  to  be  that  the  opinion  of  an  expert  upon 
an  hypothetical  case  will  be  excluded  unless 
there  be  evidence  tending  to  prove  the  sup- 
posed facts;  but  we  have  found  no  authority 
which  holds  that  an  hypothetical  case.must 
embrace  every  fact  proved,  or  which  there  is 
evidence  tending  to  prove.  In  Filer  v.  Bail- 
road  Co.,  49  N.  Y.  42,  it  is  said:"  Some 
latitude  must  necessarily  be  given  in  the  ex- 
amination of  medical  experts,  and  in  pro- 
pounding hypothetical  questions  for  their 
opinions,  the  better  to  enable  the  jury  to  pass 
upon  the  questions  submitted  to  them.  The 
opinion  is  the  opinion  of  the  expert,  and,  if 
the  facts  are  found  by  the  jury  as  tlie  coun- 
sel by  liis  question  assumes  them  to  be,  the 
opinion  may  have  some  weight;  otherwise, 
not.  It  is  the  privilege  of  counsel,  in  such 
cases,  to  assume,  within  the  limits  of  the 
evidence,  any  state  of  facts  which  be  claims 
the  evidence  justifies,  and  have  the  opinion 
of  experts  upon  the  facts  thus  assumed." 
The  facts  assumed  in  the  question  before  us 
were  established  by  the  evidence  in  the  case. 
If  counsel  for  defendant  desired  the  opinion 
of  the  witnesses  as  to  the  safety  of  operating 
a  train  lietween  the  hours  when  only  two 
other  trains  were  to  be  encountered,  he  could 
upon  cross-examination  have  asked  his  opin- 
ion based  upon  that  state  of  facts.  We  tUnk 
there  was  no  error  in  admitting  the  testi- 
mony. 

The  court  did  not  err  in  refusing  the  fol- 
lowing instruction  asked  by  appellant:  "You 
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are  instructed  that  the  measure  of  damages 
in  this  case  is  the  value  of  the  services  of  Al- 
exander Compton  from  the  day  of  his  death 
to  the  time  he  would  have  attained  the  age 
of  twenty-one  years,  less  the  cost  of  his  main- 
tenance and  support  during  that  period." 
The  appellee,  being  the  sole  surviving  parent 
of  Alexander  Compton,  was  entitled  to  bis 
services  during  minority,  and  hence,  at  com- 
mon law,  could  have  recovered  their  value 
during  that  period  in  the  event  the  appellant 
was  found  liable  for  the  injury.  But  it  does 
not  follow  that  this  right  abridges  in  any 
manner  her  claim  for  the  compensation  giv- 
en by  the  statute.  Bev.  St.  art.  2899  et 
seq.  It  happens  In  this  particular  case  that 
the  plaintiff,  being  tbesole  surviving  parent 
of  the  deceased,  is  entitled  to  recover,  if  at 
all,  damages  not  only  for  the  loss  of  services 
during  her  son's  non-age,  but  also  for  the 
loes  of  any  prospective  pecuniary  benefits 
which  she  may  have  received  from  him  after 
be  i^tained  his  majority.  She  has  sued  for 
the  whole  in  the  statutory  action,  as  we  think 
she  had  the  right  to  do,  and  her  right  to  re- 
cover in  such  action  cannot  be  restricted  to 
the  period  of  her  son's  minority. 

Neither  did  the  court  err  in  refusing  to 
charge  the  jury  that,  by  reason  of  the  plain- 
tiffs failure  to  prove  her  expectancy  of  life, 
she  could  recoTer  damages  only  for  the  loss 
of  her  son's  services  during  his  minority. 
Evidence  of  the  probable  duration  of  life  by 
experts  in  the  business  of  life  insurance  is 
admissible  in  such  cases,  but  is  not  necessa- 
ry. Our  statute  contemplates  that  the  jury 
shall  judge  of  this  upon  proofs  being  made  of 
the  party's  age  and  physical  condition.  It 
was.  in  effect,  so  held  in  two  cases  decided 
by  this  court  at  the  last  Tyler  term.  Bail- 
way  Co.  V.  Lester,  75  Tex.  56,  12  S.  W.  Bep. 
955;  liail  way  Co.  v.  Lebmberg,  75  Tex.  61, 12 
S.  W.  Rep.  888. 

Tlie  questions  presented  by  the  other  as- 
signments of  appellant  are  not  likely  to  arise 
upon  another  trial,  and  need  not  be  consid- 
ered. 

The  appellee  presents  the  following  cross- 
assignments  of  error:  "The  court  erred  in 
charging  the  Jury  as  follows:  'You  are 
charged  that  you  can  find  no  exemplary  dam- 
ages in  this  case;'  and  also  in  failing  to  give 
tlie  second  special  chnrge  requested  by  plain- 
tiff;  the  same  embracing  the  issue  of  exem- 
plary damages."  We  are  of  opinion  that  the 
court  did  not  err  in  giving  the  instruction 
quoted  in  the  assignment,  or  in  refusing  that 
requested  by  appellee.  The  plaintiff  does 
not  allege  in  her  petition  the  value  of  her 
son's  services  during  his  minority,  and  hence 
her  suit  must  be  considered  as  brought  whol- 
ly under  the  statute.  In  Winnt  v.  Railroad 
Co.,  74  Tex.  82,  11  S.  W.  Rep.  907,  it  was 
held  that  in  snch  a  case  the  mother  cannot 
recover  exemplary  damages.  Besides  this, 
it  appears  from  the  evidence  that  no  collision 
had  occurred  upon  defendant's  road  for  many 
years,  and  it  Is  alleged  In  the  petition  that 
the  defendant  had  run  the  water  train  in 


question  withont  a  conductor  for  the  space 
of  12  months.  It  was  shown  that  the  road 
from  Galveston  bay  to  Duke  was  straight 
and  level,  and  that  there  were  but  two  regu- 
lar trains  to  be  passed  in  making  the  trip. 
If  the  train  had  run  regularly  for  12  monttis 
without  a  conductor  and  without  accident,  it 
was  not  gross  negligence,  on  the  occasion  in 
question,  to  send  it  out  in  the  same  manner. 
'The  evidence  did  not  warrant  a  recovery  of 
exemplary  damages,  even  if  the  statute  bad 
given  such  damages  to  the  parent  in  such  a 
case. 

During  the  trial,  appellee  offered  to  prove 
by  a  witness  that,  ever  since  the  accident,  de- 
fendant's water  train  had  been  accompanied 
by  a  condactor.  The  testimony,  upon  objec- 
tions being  made  by  defendant,  was  exclud- 
ed by  the  court.  Theooui-tdid  not  err  inits 
ruling.  This  court  has  held  that,  in  a  suit 
for  damages  claimed  to  i«3ult  from  the  neg- 
ligence of  a  railroad  company,  it  is  not  com- 
petent for  the  plaintiff  to  show  that  after  the 
accident  the  company  have  taken  additional 
measures  to  prevent  a  recurrence  of  the  casu- 
alty. Railway  Co.  v.  McGowan,  73  Tex. 
355,  11  S.  W.  Rep.  336,  and  cases  cited.  For 
the  errors  pointed  out  the  judgment  is  re- 
versed, and  the  cause  remanded. 


Nallet  v.  Statb. 
(Court  0/  Appeals  qf  Texan.    Feb.  SO,  1880.) 

MUBDBB— JUBOR — ISSTRUCTIOKB— EVIDBNCT —  MlS- 

ooNDCOT  or  Codssai.. 

1.  After  a  mistrial  on  Indictment  for  murder, 
a  special  venire  man  is  not  Incompetent  on  the 
second  trial,  simply  because  he  was  challenged 
peremptorily  by  defendant  on  the  first  triaL 

2.  Such  objection  cannot  be  considered  vrhere, 
on  the  second  trial,  defendant  fails  to  exhaust  his 
peremptory  challenges  before  obtaining  a  jury. 

8.  On  the  question  of  a  reasonable  appearanos 
of  danger  to  justify  homicide,  the  court  property 
charged  thafitis  therightof  the  defendanttohaTO 
the  facts  considered  by  tbe  Jury  as  they  reasonably 
appeared  to  him  at  the  time  they  transpired,  and 
i^  as  the  facts  reasonably  appeared  to  the  defend- 
ant, he  would  be  justified  under  the  lavr  as  given 
in  this  charge,  he  should  be  acquitted.  It  would 
make  no  dUterence  that  the  facts  were  mistaken 
by  the  defendant,  and  that  he  was  in  no  real  dan- 
ger if  it  he  so. " 

4.  It  is  the  duty  of  the  oonrt  to  submit  tbe 
question  of  murder  In  the  second  degree  In  all 
cases  where  there  is  any  evidence  tending  to  pre- 
sent that  issue.  Evidence  of  defendant  tut,  after 
the  quarrel  ensued,  the  deceased,  who  was  a  bar- 
keeper, seized  what  defendant  supposed  to  be  a 
knife  or  pistoL  and  mshed  towards  one  end  of  the 
counter,  and,  just  as  he  was  about  to  turn  the 
counter,  defendant  fired,  is  sufficient  to  justify 
such  charge. 

5.  Under  Willson's  Crim.  St.  Tex.  |  S811,  pro- 
viding that  "the  court  shall  allow  testimony  to  be 
Introduced  at  any  time  before  the  arKument  of  a 
cause  is  concluded,  if  It  appear  that  it  is  necessary 
to  a  due  administration  of  Justice, "  it  ia  not  error 
to  permit  a  state's  witness  to  testify  to  Independ- 
ent matter  after  evidence  for  the  state  and  de- 
fendant had  dosed. 

6.  On  objection  by  defendant  to  a  qnestioa 
asked  a  state's  witness,  the  distrlot  attorney 
stated.  In  the  presence  and  hearing  of  the  Jury, 
that  he  expected  to  show  that  the  orother  of  de- 
fendant had  induced  the  witness  to  leave  the 
county  so  as  not  to  testify.    There  was  no  attempt 
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to  con'  ect  defendant  with  snoh  effort  to  sappreBS 

testiiroDy,  and  the  jury  were  not  Instmcted  to 
disregard  the  atatement  Held,  that  defendant 
was  entitled  to  a  new  triaL 

Appeiil  from  district  court,  McLennan 
county ;  J.  B.  Dickinson.  Judge. 

Indictment  of  8.  A.  Kalley  for  murder. 
The  deceased  was  a  bar-keeper,  and  was 
Icilled  in  the  saloon.  Defendant  and  the  de- 
ceased had  engaged  in  a  violent  quarrel  on 
the  night  before  the  tiilling,  and  during  the 
next  &j  defendant  made  several  unsuccess- 
ful attempts  to  procure  a  pistol,  and  at  last 
Buooeeded  in  borrowing  one.  A  number  of 
witnesses  for  the  defense  testified  to  re- 
peated threats  to  kill  defendant  uttered  by 
the  deceased  on  the  night  and  day  preceding 
the  killing,  which,  according  to  one  witness, 
were  communicated  to  defendant.  A  wit- 
ness for  the  state  testified  that,  a  few  min- 
utes before  the  homicide,  defendant  walked 
towards  the  saloon,  and  said  to  witness,  re- 
ferring to  the  deceased,  "I  am  going  to 
make  the  son  of  a  bitch  take  back-water  or 
do  him  up,"  and  another  state's  witness  tes- 
tified that  immediately  iMfore  the  killing,  she 
saw  defendant  standing  against  a  post  on 
the  sidewalk  in  front  of  the  saloon,  and 
looking  into  the  saloon.  Several  witnesses 
testified  that  defendant  stepped  out  of  the 
saloon  immediately  after  the  fatal  shut  was 
fired,  with  a  pistol  in  his  hand,  and  that  he 
ordered  them  to  stand  back.  No  third  per- 
son was  In  the  saloon  at  the  time  of  the 
killing.  Defendant  testified  In  his  own  be- 
balf  tliat  be  went  to  the  saloon  to  get  some 
money  which  the  owner  of  the  saloon  had 
authorized  him  to  get;  that,  when  he  told  de- 
ceased what  he  wanted,  deceased  replied,  "I 
will  pay  you!  I  will  kill  you!"  and  thrust 
his  liand  under  the  counter,  seized  what  wit- 
ness took  to  be  a  knife  or  pistol,  and  rushed 
towards  the  east  end  of  the  counter,  and,  just 
as  be  was  almut  to  turn  the  end  of  the 
counter,  defendant  fired,  and  left  the  saloun. 
As  he  stepped  out  be  met  Joe  Williams,  and 
said  to  him.  "He  TdeceasedJ  ran  at  me 
with  a  knife,  and  I  shot  him."  An  old 
broken- bladed  knife  was  found  on  the  floor 
near  the  body  of  tlie  deceased.  Several  wit- 
nesses testified  that,  according  to  reputation. 
deceased  was  a  man  who  would  execute  a 
threat. 

WUlson's  Crim.  St.  Tex.  g  2311.  provides 
that  "the  court  shall  allow  testimony  to  he 
introduced  at  any  time  before  the  argument 
of  a  cause  is  concluded,  if  it  appear  that  it  is 
necessaiy  to  a  due  administration  of  Jus- 
tice." 

J.  C.  Jenkitu  and  Pearre  «£  Boynton,  for 
appellant.  Aut.  Atty.  ffea.  J)avidton,  for 
the  State. 

White,  P.  J.  There  were  two  trials  of 
this  case  in  the  lower  court,  the  first  having 
resulted  In  a  mistrial.  On  the  first  trial 
three  of  the  special  venire  men,  to- wit,  Orand. 
Miller,  and  Fields,  were  peremptorily  chal- 
lenged by  the  defendant  after  tbey  had  been 


accepted  by  the  state.  On  the  second  trial 
these  same  three  parties  were  again  sum- 
moned on  the  special  venire,  and  were  again 
accepted  as  jurymen  by  the  state.  Defend- 
ant objected  to  being  required  to  pass  upon 
them  as  jurymen,  for  the  reason  that  tliey 
had  been  summoned  on  the  former  jury,  and 
be  bad  then  peremptorily  challenged  them. 
His  objection  was  overruled,  and  be  again 
challenged  them  peremptorily,  saving  his  bill 
of  exceptions  to  the  ruling  of  the  court  He 
did  not  exhaust  his  peremptory  challenges, 
and  therefore  his  bill  of  exceptions,  if  well 
taken,  would  be  entitled  to  no  consideration, 
no  objectionable  or  Incompetent  juror  hav- 
ing been  forced  upon  him.  Willson.  Grim. 
St.  g  2293:  Hudson  v.  State,  ante.  388. 
But  the  jurors  were  not  incompetent  and  sub- 
ject to  challenge  fur  cause  for  the  reasons 
stated .  They  did  not  sit  upon  the  former  trial. 
Had  they  served  on  the  petit  jury  in  a  former 
trial  of  the  case,  then  the  challenge  for  cause 
would  have  been  a  good  one.  under  the 
eighth  subdivision  of  article  636  of  the 
Code  of  Criminal  Procedure.  As  presented, 
there  is  no  merit  in  the  bill  of  exceptions. 

Several  objections  are  most  strenuously 
insisted  upon,  based  upon  bills  of  exceptions 
reserved  to  the  charge  of  the  court  upon  self- 
defense  and  reasonable  appearances  of  dan- 
ger. Some  of  the  isolated  excerpts  commented 
upon,  if  standing  alone  and  considered  by 
themselves,  might  be  obnoxious  to  the  crit- 
icisms made  upon  them,  but  when  considered 
as  a  whole  we  do  not  believe  the  charge  is 
either  illegal  or  objectionable.  It  fully  em- 
bodies the  law  of  justifiable  homicide  and 
self-defense  as  enunciated  in  our  Penal 
Code;  and  as  to  reasonable  appearances  of 
danger  the  jury  were  •*xpressly  instructed 
that  "it  is  the  right  of  the  defendant  to  have 
the  facts  considered  by  the  jury  as  they  rea- 
sonably appeared  to  him  at  the  time  they 
transpired,  and  if,  as  the  facts  reasonably  ap- 
peared to  the  defendant,  he  would  be  justi- 
fied under  the  law  as  given  In  (this)  charge, 
he  should  be  acquitted.  It  would  make  no 
difference  that  the  facts  were  mistaken  by 
the  defendant,  and  that  he  was  in  no  real 
danger  if  it  be  so."  Willson,  Crim.  St.  § 
1070.  As  we  understand  it,  this  is  the  law 
aptly  and  concisely  expressed,  and  in  such  a 
plain  and  intelligible  manner  as  that  no  jury 
of  ordinary  intelligence  could  have  failed  to 
comprehend  their  duty  under  it. 

Exception  was  taken  to  the  charge  be- 
cause it  submitted  murder  of  the  second 
degree.  We  are  of  the  opinion  '  the  court 
properly  submitted  this  issue,  and.  had  it 
failed  to  do  so,  the  defendant  might  have 
been  here  strenuously  urging  the  omission 
as  fatal  error.  As  was  said  by  this  court  in 
Blocker's  Case,  27  Tex.  App.  16, 10  S.  W. 
Rep.  439,  "trial  judges  should  be  exceeding- 
ly cautious  in  murder  trials  in  declining  to 
charge  upon  murder  in  the  second  degree. 
Instances  are  comparatively  rare  in  which 
such  a  charge  may  be  properly  dispensed 
with.    It  is  only  when  there  is  no  evidence 
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tending  to  present  that  issue  that  socb  a 
charge  may  be  safely  omitted." 

Defendant  objected  to  the  state  being  per- 
mitted to  have  the  witness  Williains  to  testi- 
fy to  independent  matters  after  the  evidence 
for  the  state  and  defendant  had  closed.  The 
objection  was  that  no  evidence,  unless  In  re- 
buttal, could  be  heard  after  the  defendant 
had  closed  bis  testimony.  This  objection  Is 
untenable.  "When  essential  to  the  due  ad- 
ministration of  justice,  it  is  within  the  dis- 
cretion of  the  trial  judge  to  receive  evidence 
at  any  stage  of  the  trial  before  the  conclu- 
sion of  atgoment.  and  the  exercise  of  such 
discretion  will  not  be  revised  on  appeal,  un- 
less it  plainly  appears  to  have  been  abused." 
WUlson,  Grim.  St.  §  2312;  Code  Crim.  Froo. 
art.  661. 

But  with  regard  to  this  witness'  (Will- 
iams') testimony,  and  in  connection  with  its 
introduction.  It  is  made  to  appear  by  bill  of 
exceptions  that  when  first  called  to  the  stand 
the  prosecution  asked  the  witness  if  be  (wit- 
ness) had  not  had  a  conversation  a  few  days 
before  this  trial  with  Sam  Naliey,  wlio  was  a 
brother  of  defendant,  to  which  question  de- 
fendant objected;  when  the  district  attorney 
immediately,  and  before  defendant  could  ln> 
terpose  objection,  stated  to  the  court.  In  the 
presence  and  bearing  of  the  jury,  "that  he 
expected  to  show  by  the  said  witness  Williams 
that  the  said  Sam  Nalley  had  induced  him, 
said  Williams,  to  leave  the  county  so  as  not 
to  testify."  The  court  signs  this  bill  of  ex- 
ceptions without  qualification  or  explanation, 
nor  are  the  jury  instructed  by  the  oourt  to 
disregard  the  statement  ot  the  district  attor- 
ney. There  was  no  statement  1^  the  district 
attorney  to  the  effect,  and  no  pretense,  that 
be  sought  to  Inculpate  the  defendant  in  any 
manner  directly  with  this  attempt  to  sup- 
press the  testi  mony .  Even  if  the  prosecuting 
officer  could  have  proved  what  be  stated, 
such  testimony  would  have  been  clearly  inad- 
missible against  defendant,  unless  he  had 
been  directiv  connected  with  the  matter. 
Favors  v.  State,  20  Tex.  App.  158;  Marshall 
V.  State,  5  Tex.  App.  273.  There  being  no 
proof  that  these  overtures  to  the  witness  were 
made  by  the  authority  or  with  the  knowledge 
of  the  accused,  such  statement  by  the  district 
attorney  was  illegal  and  unjust,  and  was 
highly  calculated  to  prejudice  the  accused. 
Barbee  v.  State,  23  Tex.  App.  199,  4  S.  W. 
Rep.  584.  Anything  Sam  Nalley,  the  broth- 
er, might  have  done  in  the  matter,  in  the  ab- 
sence and  without  the  knowledge  of  defend- 
ant, was  most  clearly  Inadmissible  against 
and  could  not  be  binding  upon  him,  (Maines 
v.  State,  23  Tex.  App.  668,  6  S.  W.  Bep. 
123,)  and  afforded  no  reasonable  presumption 
or  inference  pertinent  to  the  issue  in  the  case 
for  which  defendantwas  on  trial,  and  the  court 
should  have  so  1  nstr ucted  the  J  ury .  Taylor  v. 
State,  27  Tex.  App.  464,  11  S.  W.  Bep,  462. 
"No  Improper  means  should  be  resorted  to  to 
prejudice  the  minds  of  the  jury  against  the 
defendant  in  the  remotest  degree.  No  testi- 
mony should  be  offered  on  the  part  of  the 


prosecution  that  is  not  relevant  and  legal. 
No  remarks  should  be  made  by  the  counsel 
for  the  state  which  are  not  fully  warranted 
by  the  evidence."  Gazley  v.  State,  17  Tex. 
App.  267.  That  the  course  of  the  district 
attorney  in  this  matter  was  calculated  to 
prejudice  the  rights  of  defendant  is,  we  think, 
manifest.  How  far  he  has  been  prejudiced, 
in  the  absence  of  any  attempt  upon  the  part 
of  the  court  to  obviate  and  avert  the  preju- 
dice, It  is  impossible  to  tell.  The  law  de- 
mands a  fair,  impartial,  and  legal  trial.  For 
this  apparent  wrong  done  the  defendant  in 
the  trial  below, thejndgment  is  reversed, and 
cause  remanded.    Beversed  and  remanded. 


HsNDRioxB  e.  State. 

(Court  oT  Appeali  of  Texas.    March  8, 1800.) 

Mdkdbb— OsDia  OF  EvisaNoa— IIisookbvot  or 

1.  Code  Crim.  Proa  Tex.  art.  661,  permtttlag 
the  introduction  of  testimony  at  any  time  before 
the  oonelnalon  of  fh«  argument,  if  in  the  interest 
of  Justioe,  makes  itdiaoietionaryforfhe  oonrt  to  al- 
low the  prosecution  on  a  murder  trial,  to  examine 
a  witoess  In  rebuttal  as  to  matters  independent  irf 
the  rebuttal  after  defendant  has  olosed  his  tesU- 
mony;  and  sooh  disoretion  ia  not  reviewable,  ax- 
oept  In  case  of  manifest  abuse. 

a.  Code  Crim.  Proa  Tex.  art  777,  snbd.  7,  wUoh 

Erovides  for  a  new  trial  in  case  "the  jury,  after 
avinK  retired  to  deliberate  on  a  case,  liave  re- 
ceived other  tastimeny, "  does  not  aathoriae  the 
granting  of  a  new  trial  in  a  murder  case  beoause 
the  jury  inspected  the  clothing  worn  by  deceased 
at  the  time  of  the  homloide,  after  they  biad  retired, 
where  the  clothing  was  inadvertently  left  in  the 
jury^room,  and  other  undisputed  evidenoe,  besides 
the  clothing,  showed  that  deceased  was  shot  in  the 
back,  and  all  the  jurors  testify  that  Its  inspection 
did  not  influence  their  verdict. 

Appeal  from  district  court,  Robertson  coun- 
ty; J.  N.  Hendkbson,  Judge. 

W.  I.  Purdom,  for  appellant.  IF.  L.  J)a- 
vtdton,  Asst.  Atty.  Oen.,  for  the  State. 

Whitb,  p.  J.  Appellant  was  convicted  in 
the  lower  court  of  murder  of  the  second  de- 
gree. Two  supposed  errors  are  relied  upon 
for  reversal  of  the  judgment.  The  Qrat  is 
that  after  appellant  had  closed  his  testimony 
the  state  called  a  witness  in  rebuttal,  which 
witness  was  permitted,  over  objection  of  de- 
fendant, tu  testify  in  full  as  to  all  the  facta  in 
regard  to  the  homicide  from  the  beginning 
of  the  difficulty  to  its  end.  The  objection 
was  that  the  said  witness,  l)eing  called  In 
rebuttal,  could  only  legally  testify  to  matters 
in  rebuttal,  and  could  not  testify  to  other  In- 
dependent matters,  or  generally  as  a  wilnesa 
In  the  case.  Our  statute  provides  that  "the 
court  shall  allow  testimony  to  be  introduced 
at  any  time  before  the  argument  of  a  cause 
is  concluded,  if  it  appear  that  it  is  necessary 
to  a  doe  administration  rf  justice."  Oode 
Crim.  Proc.  art.  661.  This  matter  Is  con- 
fided to  the  discretion  of  the  court,  and  ita 
action  will  not  be  revised  unless  it  plainly 
appears  to  have  been  abused.  Willson,  Crim. 
St.  §  2312;  Farris  v.  StaU.  26  Tex.  App.  106, 
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9  S.  "W.  Bep.  487;  Testard  v,  Stnte.  26  Tex. 
App.  260,  9  S.  W.  Kep.  888;  Nalley  v.  State, 
ante,  670. 

The  second  supposed  error  coinplained  of 
is  that  the  court  overruied  defendant's  mo- 
tion for  a  new  trial.  Among  the  various 
enumerated  statutory  causes  for  a  new  trial 
set  forth  in  article  777,  Code  Crim.  Proc.,  the 
seventh  subdivision  is  "where  the  jury,  after 
having  retired  to  deliberate  upon  a  case,  have 
received  other  testimony,"  etc.  This  statute 
in  this  particular  has  always  been  construed 
to  mean  that  the  testimony  or  other  matter 
received  by  the  jury  after  their  retirement,  in 
order  to  demand  the  granting  of  a  new  trial, 
roust  be  such  as  would  probably  influence 
the  verdict.  Willson,  CrIm.  St.  §  2.545;  Mc- 
Kisick  V.  State,  26  Tex.  App.  673,  9  S.  W. 
Hep.  269;  Lucas  v.  State,  27  Tex.  App.  322; 
11  S.  W.  Eep.  443. 

As  bearing  upon  the  question  as  here  pre- 
sented, the  facts  proved  on  the  motion  for  a 
new  trial  were,  substantially,  that  the  cloth* 
ing  worn  by  the  deceased  at  the  time  of  the 
homicide  had  been  left  inadvertently  by  some 
one  in  the  room  which  the  jury  subsequently 
occupied  while  deliberating  upon  their  ver- 
dict. Some  one  of  the  jurors  picked  up  one 
of  the  garments,  when  the  sherifT  or  bailiff 
in  attendance  upon  them,  and  who  happened 
to  be  present  at  the  time,  remarked  that  the 
clothing  was  that  which  the  deceased  had  on 
when  he  was  killed.  The  clothing  was  then 
examined  by  the  jury,  and  its  condition  and 
appearance  commented  upon  before  they  had 
arrived  at  a  verdict.  Bat  each  of  the  jurors 
who  testified  as  to  the  matter  on  the  trial  of 
the  motion  for  a  new  trial  stated  positively 
and  emphatically  that  the  examination  of 
said  clothing  did  not  in  any  manner  affect  or 
influence  his  verdict,  but,  on  the  contrary, 
that  his  verdict  was  made  up  alone  from  the 
evidence  beard  from  the  witnesses  upon  the 
stand.  The  clothing  showed  that  deceased 
bad  been  shot  in  the  back.  The  fact  tliat  he 
liad  been  shot  in  the  back  was  testified  to  by 
other  witnesses,  and  admitted  by  defendant, 
who  testified  on  the  trial.  In  explaining  the 
bill  of  exceptions  saved  bydefendant  in  rela- 
tion to  this  matter  the  learned  trial  judge 
says:  "The  evidence  submitted  of  the  jurors 
it  is  agreed  is  a  statement  of  what  actually 
occurred  as  to  all  the  jury.  The  jurors  all 
state  that  the  clothing  had  nothing  to  do  with 
their  verdict,  and  it  is  the  opinion  of  thecourt 
that  the  examination  of  the  clothes  did  not 
prejudice  the  case  with  the  jury.  As  to  the 
shot-holes  in  the  back  of  the  garments,  it 
would,  of  course,  be  impossible  to  tell  whether 
the  same  were  produced  by  the  first  or  the 
last  shot.  Dr.  Jones  and  the  defendant  both 
testify  as  to  a  shot  in  the  rear,  and  the  shot- 
holes  in  the  back  of  the  garments  correspond 
to  evidence  both  of  state  and  defendant; 
■*■**■  and  it  is  the  opinion  of  the  court, 
after  reviewing  the  whole  case,  that  the  ex- 
hibition of  the  clothes  in  the  jury-room  could 
not  have  operated  to  the  prejudice  of  any  right 
of  tbe  defendant,  this  opinion  being  corrob- 
T.138.w.no.l2— 43 


orated  by  the  statements  of  the  jurors  them- 
selves." 

The  precise  question  here  presented  has 
never  been  before  the  courts  of  this  state. 
In  McCoy  v.  State,  78  Ga.  490,  8  8.  E.  Bep. 
768,  It  was  held  that  "for  the  jury,  without 
the  knowledge  or  consent  of  the  prisoner,  and 
without  lefive  of  the  court,  to  receive  and 
keep  in  their  room,  while  deliberating  on  the 
case,  the  gun  with  which  the  state  contends 
the  homicide  was  committed,  and  the  coat 
worn  by  the  deceased  at  his  death,  and  pierced 
with  the  fatal  shot,  is  unwarranted  by  law." 
But  that  case  was  reversed  upon  other 
grounds.  In  California  the  statute  with  re- 
gard to  new  trials,  where  the  jury  has  received 
evidence  out  of  court,  is  substantially  similar 
to  ours.  The  case  being  tried  was  libel,  based 
upon  a  single  paragraph,  embracing  two  or 
three  lines  only,  of  a  pamphlet  which  con- 
tained many  pages  of  libelous  matter.  On 
retiring  for  deliberation,  the  jury  found  the 
pamphlet  in  their  room,  and  read  portions  of 
it  besides  the  libelous  matter  charged.  It 
was  held  that  this  entitled  the  defendant  to 
a  new  trial.  People  v.  Thornton,  74  Gal.  482, 
16  Pac.  Rep.  244.  In  another  case,  before 
the  same  court,  it  was  shown  that  "on  the 
trial  the  prosecution  offered  in  evidence  the 
horns  of  an  animal,  which  had  no  peculiar 
marks  upon  them,  but  which  were  identlBed 
by  certain  of  its  witnesses  as  the  horns  of  the 
stolen  cow.  During  a  recess  of  the  court, 
white  the  judge  and  a  portion  of  the  jurors 
were  absent,  one  of  the  jurors  picked  up  and 
examined  the  horns,  held  them  in  his  hands 
for  some  time,  turned  them  over,  and  looked 
atthem."  Itwasheld  "that  the  examination 
made  by  the  juror  did  not  amount  to  receiv- 
ing evidence  ont  of  court,  so  as  to  warrant  a 
new  trial."  People  v,  Tipton,  73  Cal.  405, 
14  Pac.  Rep.  894.  In  the  case  of  Titus  v. 
State,  where  the  jury,  after  their  retirement, 
procured  a  magnifying  glass,  and  with  it  ex- 
amined the  wooden  Ubres  sticking  to  the 
dress  of  the  murdered  woman,  and  compared 
them  with  those  of  a  wooden  platform,  both 
the  dress  and  platform  having  been  intro- 
ducd  in  evidence,  and  sent  with  them  to  their 
room  by  the  court,  it  was  held  that  "the  en- 
tire identity  of  appearance  of  these  wooden 
filaments  was  an  undisputed  fact  in  the  case, 
and  the  jury  therefore  knew  such  facts  as 
well  before  making  their  test  as  they  did  aft- 
erwards. *  *  *  If  there  had  been  con- 
flicting testimony  touching  the  matter  thus 
looked  into  by  the  jury,  the  present  motion 
would  have  assumed  a  very  different  aspect; 
but  as  these  facts  stand,  we  are  entirely  sat- 
isfied that  the  irregularities -in  question  did 
not  in  the  faintest  degree  prejudice  the  de- 
fendant, nor  did  they  even  tend  to  do  so." 
Titus  V.  State,  (N.  J.)  7  AU.  Rep.  624.  In 
the  case  in  hand  there  was  no  conflict  as  to 
the  fact  that  deceased  had  been  shut  in  the 
back.  The  clothing  examined  by  the  jury 
only  showed  the  same  fact.  The  jury  swear 
they  decided  the  case  without  reference  to 
the  appearance  of   the  clothing;  in   other 
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words,  that  they  did  not  receive  or  nse  the 
clothing  as  "other  testimony"  in  the  case. 
We  cannot,  under  these  facts,  see  how  the 
defendant  could  possibly  have  been  preju- 
diced, or  how  it  can  be  said  that  the  verdict 
was  probably  influenced  in  the  premises. 
That  the  condact  of  the  Jury  in  examining 
and  discussing  the  appearance  of  the  clothing 
was  an  irregularity  we  cannot  deny,  but  we 
do  not  believe  it  to  be  such  an  irregularity 
as  would  authorize  us  to  set  aside  the  verdict 
and  judgment,  and,  so  believing,  the  judg- 
ment  is  affirmed. 


Baixabd  v.  Statb. 
{Court  of  Appmls  of  Texas.    Maroh  12,  isgo.) 

ASSAtTLff  JLSD  BaTTSBT— "DlABLT  WsAPOHB. " 

Neither  a  pistol  nor  brass  knncks  are  neo- 
essarilT  deadly  weapons,  and  on  trial  of  an  Indict- 
ment for  an  aKfrravated  assault  and  battery,  al- 
leged to  have  been  committed  with  a  pistol  and 
brass  knnoks,  the  same  beinR  "deadly"  weapons, 
the  state  must  show  the  deadly  character  of  such 
weapons  t^  proving  their  sixa  or  tlie  manner  of 
their  use. 

Appeal  from  Lavaca  county  court;  T.  A. 
Hestsb,  Judge. 
Aast.  Atty.  Qan.  Davidson,  for  the  State. 

White.  F.  J.  The  appellant  was  charged 
by  indictment  with  an  aggravated  assault  and 
battery,  the  same  alleged  to  have  been  com- 
mitted "with  a  pistol,  which  was  then  and 
there  a  deadly  weapon,  and  with  a  brass 
knucks,  which  was  then  and  there  a  deadly 
weapon."  He  was  convicted  of  an  aggravated 
assault  and  battery,  but  there  is  no  proof  in 
the  record  that  the  pistol  or  the  brass  knucks 
which  were  used  by  him  were  deadly  weapons. 
Neither  a  pistol  nor  brass  knucks  are  neces- 
sarily deadly  weapons.  Whether  or  not  a 
pistol  in  the  particular  case  was  a  deadly 
weapon  must  depend  upon  its  size  or  the 
manner  of  its  use.  Willson,  Crim.  St.  §  844; 
Billiard  v.  State,  17  Tex.  App.  210;  McGrew 
V.  State,  19  Tex.  App.  802;  Gladney's  Case, 
12  S.  W.  Rep.  868.  To  sustain  the  convic- 
tion, it  is  essential  that  the  evidence  should 
have  established  the  deadly  character  of  the 
weapons  used;  and,  because  this  was  not 
done,  the  judgment  is  reversed,  and  the 
cause  remanded. 


WlLLIAUS  V.   TUTT. 

(Supreme  Court  of  MUsourU    Maroh  10, 1890.) 
Appeal  from  St.  Louis  circuit  conrt;  L.  B. 
Valuant,  Judge. 

Action  by  Robert  E.  Williams,  adminis- 
trator of  William  S.  Reid,  deceased,  against 
D.  O.  Tutt,  surviving  partner  of  D.  Q.  Tutt 
&  Co.  Judgment  for  plaintiff,  and  defendant 
appeals. 

W.  C.  Marshail,  for  appellant.  Beddon  A 
Blair,  for  respondent. 

Bbaob,  J.  This  case  was  tried  in  the  cir- 
cuit court  of  St.  Louis  on  an  agreed  state- 
ment of  facts.    There  is  but  one  question  in 


the  case,  and  that  is  whether  a  surviving 
partner  is  entitled  to  commission  for  his  serv- 
ices in  settling  the  partnership  estate.  The 
only  amount  in  dispute  is  the  amount  claimed 
for  such  commission,  to-wit,  the  sum  of  $2,- 
496.96,  and,  this  sum  being  below  the  amount 
in  which  this  court  has  appellate  jurisdiction, 
the  case  will  be  transferred  to  the  St.  Louis 
court  of  appeals  for  decision,  (Const  art.  6. 
|8  12,  27;  Const.  Amend.,  Rev.  St  1889,  p. 
87,  S  5;)  and  it  is  accordingly  so  ordered. 
All  concur. 


McGlanahan  et  al.  o.  West  «t  aL 
(Supreme  Court  of  Missouri.    Maroh  88, 189C.) 

JXTDOIUHT— VaOATIKO — PlBTITION. 

1.  A  domestic  Judgment  rendered  by  a  court  of 
general  Jurisdiction  cannot  be  impeached  by  a  part^ 
thereto,  merely  because  the  record  is  silent  as  to 
the  service  of  process  on  such  party. 

2.  Where  the  files  show  affirmatively  that  there 
was  no  service  of  process,  judgment  may  be  im- 
peached thereby;  and  In  case  of  their  loss,  proof 
of  their  contents  may  be  made. 

8.  Where  a  party  to  a  suit  has  agreed  to  the 
admission  of  an  affidiavlt  as  evidence  for  the  pap- 
pose of  trial,  to  prevent  a  continuance,  he  is  es- 
topped from  assigning  its  admission  as  error. 

4.  Where  one  has  taken  the  proceeds  of  a  par- 
tition sale,  and  receipted  therefor,  with  knowledge 
of  the  source  of  the  proceeds,  she  cannot  repudiate 
the  transaction,  though  the  partition  proceedings 
were  void  for  irregularities. 

5.  Where  a  judgment  in  partition  prooeedings 
is  void  on  its  race,  there  is  no  necessity  for  ao 
equity  suit  to  set  it  aside;  there  is  an  adequate 
remedy  in  ejectment. 

Error  to  circuit  court,  Jackson  county; 
Turner  A.  Gill,  Judge. 

This  proceeding,  an  equitable  one,  was  in- 
stituted by  plaintiffs  in  May,  1885,  whereby 
they  sought  to  set  aside  and  hold  for  naught 
a  judgment  and  sale  in  partition,  the  sheriff's 
deed,  and  subsequent  conveyances,  on  vari- 
ous grounds  set  forth  in  the  petition,  which, 
in  substance,  alleged:  William  K.  Anthony 
died  in  1853,  the  owner  of  the  land  described  in 
the  petition ;  that  he  left,  as  his  only  heirs  at 
law,  Robert  G.,  Marion,  George,  Jackson, 
Lewis,  Lillie,  and  Nancy  T. ;  that,  soon  after 
the  death  of  said  William  K.  Anthony,  his 
daughter  Marion  married  Thomas  West;  that 
In  1854  a  proceeding  was  begun  in  the  circuit 
court  of  Jackson  county  for  the  partition  of 
these  lands,  to  which  all  the  heirs  were  made 
parties;  that  at  the  March  term,  1855,  an  order 
of  sale  of  the  lands  was  made  by  the  court,  and 
at  the  March  term,  1857,  the  sheriff  filed  his 
report  of  sale,  which  was  presented  to  be  con- 
firmed. It  is  alleged  that  the  judgment  and 
proceedings  are  void  on  their  face;  that  said 
Thomas  West  pretended  to  purchase  said 
lands  at  said  sale  for  a  nominal  price;  that 
the  plaintiff  Nancy  T.,  who  some  time  before 
the  bringing  of  this  suit  married  her  co- 
plaintiff  McClanahan,  had  no  notice  of  the 
pendency  of  said  partition  proceedings;  that 
she  was  not  served  with  any  process,  and  as 
to  her  they  were  void;  that  the  suit  was  in- 
stituted by  the  said  Thomas  West,  who  con- 
spired with  Robert,  one  the  Anthony  heirs, 
to  cheat  and  defraud  the  plaintiff  Nancy  out 
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of  her  share  of  her  father's  estate;  that  she 
was  then  a  small  girl,  and  after  the  close  of 
the  war  she  inquired  of  Thomas  West  and 
bis  wife,  Marion,  wliat  had  been  done  with 
her  father's  land,  and  was  told  by  them  that 
it  had  been  sold  for  debt,  and  that  West  had 
bought  it  at  sheriff's  sale.  It  is  further  al- 
lege that  she  believed  these  statements,  and 
placed  special  trust  and  conQdence  in  them, 
and  was  thus  thrown  off  Ij^r  guard,  and  pre- 
vented from  making  furtner  inquiry.  It  is 
further  alleged  that  West  made  these  false 
representations  with  the  view  to  cheat  and 
defraud  the  plaintiff,  and  that.  In  order  to 
conceal  his  deceit  and  fraud,  he  forbade  in- 
tercourse  with  her  relations  and  friends,  and 
induced  others  to  keep  quiet,  and  lest  she 
might  discover  the  fraud  he  sent  her  into 
Morgan  county,  telling  her  that  there  was  a 
little  money  coming  to  her  from  her  father's 
personal  estate,  and  that  her  guardian  would 
send  it  to  her  when  she  arrived  at  her  major- 
ity. It  is  further  alleged  that  plaintiff  Nancy 
never  learned  of  said  fraud  and  concealment 
until  within  two  years  immediately  preceding 
the  filing  of  this  petition,  when  a  copy  of  the 
petition  filed  by  the  Kansas  City  Belt  Rail- 
way Company,  for  a  condemnation  of  a  part 
of  the  land,  was  served  upon  her.  This 
aroused  her  suspicions.  It  was  further  stated 
that  Thomas  West  died  in  1873.  The  peti- 
tion further  states  that  her  guardian,  at  his 
settlement  in  1870,  asked  her  for  receipts, 
which  she  gave,  but  she  disclaims  any  knowl- 
edge of  their  purport.  She  alleges  that  she 
did  not  understand  that  she  was  receipting 
for  her  share  of  her  father's  land,  and  she 
asks,  if  any  receipt  or  con  veyance  of  her  share 
in  her  father's  land  is  offered  in  evidence,  it 
may  be  declared  void,  as  she  supposed  she 
was  receiving  only  her  share  of  her  father's 
personal  estate.  It  is  further  alleged  that 
said  partition  suit  was  never  prosecuted  to  a 
final  end;  that  the  record  shows  that  no  order 
of  distribution  was  ever  made;  and  that  no 
deed  to  the  purchaser  under -the  sale  therein 
appears  to  have  been  acknowledged  in  open 
court,  as  required  by  law.  The  heirs  of 
Thomas  West  are  made  parties  to  the  bill, 
and  it  is  alleged  that  the  widow,  Marion,  and 
the  children  have  sold  part  of  the  lands  to  de- 
fendant Shaefer,  who  purchased  for  defend- 
ant Blair.  Allegation  is  further  made  that 
West  in  his  life-time,  and  his  widow  and 
children  since,  have  pretended  to  purchase  or 
have  caused  to  be  purchased  by  others,  for 
their  benefit,  the  interest  of  the  heirs  of  the 
said  William  K.  Anthony,  except  that  of  the 
plaintiff  Nancy,  and  that  they  tried  to  pur- 
chase hers,  and  by  so  doing  admitted  her 
right  to  one  share,  as  tenant  in  common,  to 
one-seventh  of  the  lands.  It  is  further  al- 
leged in  the  biU  that  the  decree  in  the  parti- 
tion suit  is  incomplete,  fraudulent,  and  void, 
and  that  all  mesne  conveyances  from  the  pre- 
tended sale  thereunder  are  fraudulent  and 
void,  and  plaintiffs  claim  that  they  are  enti- 
tled to  the  possession  of  the  one  undivided 
seveatb  part  of  said  lands,  and  pr^y  for 


a  decree  of  possession.  Further  prayer  Is 
that  the  said  judgment  in  partition,  and  the 
sale  made  in  pursuance  of  the  same,  and  the 
deed,  be  declared  null  and  void,  and  be  set 
aside,  especially  as  to  them;  Ibat  all  inter- 
mediate conveyances  be  declared  fraudulent, 
null,  and  void,  especially  as  to  the  plaintiffs; 
and  that  the  possession  of  the  undivided  one- 
seventh  part  of  said  lands  be  adjudged  to  the 
plaintiffs;  and  for  other  relief.  The  answers 
of  the  adult  defendants  were  in  fact,  or  in  ef^ 
feet,  (1)  general  denials ;  (2)  pleas  of  the  stat- 
ute of  limitations;  (8)  an  estoppel  arising 
from  the  receipt  by  the  plaintiff  Nancy  after 
she  arrived  at  her  majority,  with  full  knowl- 
edge of  the  facts,  of  her  proportion  of  the  pro- 
ceeds of  the  partition  sale.  The  replies  were 
general  denials.  The  answer  of  the  guardian 
ad  litem  of  the  minors  was  as  usual  in  such 
cases.  Having  beard  the  testimony  in  the 
cause,  the  lower  court  dismissed  the  petition, 
and  plaintiffs  brought  error. 

James  A.  Bpurlook,  for  plaintiffs  in  error. 
Johnson  &  Lucas,  C.  O.  TUshenor,  W.  J. 
Ward,  and  Qage,  Ladd  &  Small,  for  defend- 
ants in  error. 

Shebwooo.  J.  The  petition  in  this  cause 
does  not  charge  that  any  fraud  was  used  in 
obtaining  the  judgment  of  partition.  If  this 
had  been  done;  if  it  had  been  charged  that 
fraud  was  used  in  the  very  "concoction"  of 
that  judgment, — it  would  have  been  admis- 
sible to  establish  such  fraud  in  the  present 
proceeding;  regarding  it.  In  that  event,  as  a 
direct  attack  on  that  judgment.  Bigelow, 
Fraud.  86-88, 90, 94, 95, 636;  Higelow,  Estop. 
(SdEdO  162,  163;  Payne  v.  O'Shea.  84  Mo. 
129.  The  authorities  differ  on  the  point 
whether  a  judgment  can  be  attacked  collat- 
erally for  fraud,  or  whether  it  can  alone  be 
done  in  a  direct  proceeding.  Yery  strong 
reasons  may  be  urged  in  behalf  of  eitlier 
view.  Bigelow,  Fraud,  86,  88,  90, 94, 95,  6S6; 
Bigelow,  Estop.  161-164.  The  eminent  au- 
thor just  cited  holds  that  no  just  distinction 
can  be  taken  between  the  right  of  a  party 
injured  to  attack  "a  judgment  concocted  la 
fraud,"  whether  such  attack  be  directly  made, 
or  made  collaterally.  Id.  164.  But  it  is  un- 
necessary to  rule  the  point  now,  for  the  obvi- 
ous reason  that  there  is  no  tendency  in  the 
testimony  adduced  by  plaintiffs  to  show  fraud 
in  the  proceeding  or  concoction  of  the  judg- 
ment, nor  any  connection  of  the  defendants 
therewith.  This  being  the  case,  parol  testi- 
mony was  wholly  out  of  place  to  show  that 
plaintiff  Nancy  had  not  been  served  with 
process  in  the  partition  suit.  And  this  is 
true,  notwithstanding  that  the  judgment  in 
that  suit  is  silent  as  to  the  acquisition  of  ju- 
risdiction by  service  of  process  upon  her. 

A  domestic  judgment  rendered  by  a  coort 
of  general  jurisdiction  cannot  be  Impeached, 
by  the  parties  to  it,  merely  because  the  rec- 
ord is  silent  as  to  the  acquisition  of  jurisdic- 
tion. Such  judgment  is  equally  as  conclu- 
sive on  the  parties  thereto  whether  it  recites, 
or  whether  it  fails  to  zeoite,  that  jorisdictioa 
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has  been  acquired.  Nothing  shall  be  intend- 
ed to  be  out  of  the  jurisdiction  of  a  superior 
coui't  but  that  which  specially  appears  to  be 
so.  Freetn.  Judgni.  (3d  Ed.j  §  132;  Crepps 
V.  Burden,  1  Smitli,  Lead.  Cas.  pt.  2,  {8th 
Ed.)  1137,  and  cases  cited ;  Freeman  v.Thonip- 
Bon,53Mo.  183;  Lackland  v. Stevenson,  51 
Mo.  Ill;  State  v.  Williamson.  57  Mo.  192; 
Huxley  v.  Harrold,  62  Mo.  516;  Gates  v. 
Tusten,  89  Mo.  13;  Jeffries  v.  Wriglit,  51 
Mo.  215;  Hallowell  v.  Page,  24  Mo.  590.  But, 
Wiough  parol  testimony  was  wliolly  inadmis- 
sible for  the  purpose  aforesaid,  yet  it  was 
competent  to  supply  the  missing  files  in  the 
partition  cause.  Such  files  could  be  supplied 
by  pursuing  the  method  pointed  out  by  the 
statute,  or,  as  at  common  law,  by  proving 
their  loss,  and  then  proving  their  contents, 
or  any  material  parts  tliereof.  For  tliis  rea- 
son it  was  that  the  afiidavit  filed  by  tlie  de- 
fendants for  a  continuance,  on  account  of  the 
absence  of  the  witness  C.  J.  Bower,  was 
properly  admitted  in  evidence  to  show  that 
the  missing  files  in  the  partition  cause 
showed  the  service  of  process  on  plaintiff 
Nancy,  thus  establishing  tliat  there  was  noth- 
ing in  the  lost  files  at  variance  with  the  pre- 
sumptions incident  to,  and  attendant  on,  the 
doings  of  a  court  of  general  jurisdiction. 
These  files,  if  in  existence,  could  have  been 
used  to  contradict  the  record,  if  at  variance 
therewith,  and  to  show  that  no  jurisdiction 
had  been  acquired,  even  as  against  jurisdic- 
tional recitals  in  the  record,  (Cloud  t.  Inhab- 
itants, 86  Mo.  357,  and  cases  cited;  Milnerv. 
Shipley,  94  Mo.  106,  7  S.  W.  Rep.  175;  Biod- 
gett  V.  Schafler,  94  Mo.  652,  7  S.  W.  Rep. 
436;  Adams  v.Cowles,  95  Mo.  501,  8  S.  W. 
Rep.  711;)  and,  for  tlie  same  reason,  second- 
ary evidence  of  their  contents,  when  lost, 
was  admissible,  though,  if  no  such  secondary 
evidence  bad  been  introduced,  tiiose  favor- 
able presumptions  wliich  always  attend  the 
acts  and  doings  of  acourtof  general  jurisdic- 
tion could  still  have  been  invoked  in  behalf 
of  the  judgment  in  question. 

It  is  claimed,  liowever,  by  plaintiffs  that 
this  affidavit  was  improperly  admitted  in  ev- 
idence, and  when  it  was  offered  to  be  read 
tl)e  plaintiffs  objected;  but  they  were  in  no 
position  to  object  after  they  had  agreed  to  ad- 
mit the  affidavit  to  be  read  in  evidence  "for 
the  purpose  of  a  trial."  Having  done  this; 
having  thereby  cut  off  the  defendants  from 
obtaining  a  continuance  wliicb  otherwise 
would  have  gone, — they  are  clearly  estopped 
from  now  assigning  as  error  what  beforehand 
they  agreed  should  be  done.  Parties  litigant 
are  not  allowed  to  trifle  with  the  court  or 
with  each  other.  They  are  not  allowed  to 
assume  inconsistent  positions.  Having  made 
their  election,  and  tliereby  caused  tlieir  ad- 
versary to  elect  to  pursue  a  certain  course, 
they  cannot,  after  such  a  course  has  been 
pursued  at  their  instance,  take  advantage  of 
it,  deny  its  validity,  and  thus  "tread  back, 
and  trip  up  the  heels"  of  their  adversary. 
Slack. v.  Lyon,  9  Pick.  62;  Brown  v.  Bowen, 
90  Mo.  184,  2  S.  W.  Rep.  898;  Bigelow, 


Estop.  (Sd  Ed.)  562, 601, 602,  and  cases  cited. 

This  conclusion  renders  unnecessary  any 
discussion  of  the  validity  of  the  statute  which 
authorizes  the  affidavit  for  a  continuance  in 
a  civil  cause  to  be  read  in  evideuce.  Bat, 
for  the  sake  of  argument,  it  might  be  grant- 
ed that  the  parol  evidence  introduced  to  show 
that  no  service  of  process  was  liad  on  plain- 
tiff Nancy  was  competent,  and  still  the  result 
reached  by  the  trial  court  could  not  be  suc- 
cessfully questiondS,  since  the  great  weight 
of  the  evidence  shows  that  dueservice  of  pro- 
cess was  had  upon  plaintiff  Nancy,  as  well 
as  upon  the  other  three  minoiti.  This  is 
established  in  the  most  pronounced  manner, 
not  only  by  the  parol  testimony,  but  by  the 
sheriff's  book  showing  service  on  the  minors, 
as  well  as  by  the  testimony  of  the  sheriff 
himself,  whose  deputy  served  tiie  process,  ami 
made  report  to  him  when  he  made  the  charge 
in  his  book,  as  was  his  custom.  Besides,  the 
record  itself  shows  that  George  W.  Buchanan 
was  appointed  guardian  ad  litem  for  tlie  four 
minors,  and  that  he  filed  answers  for  them, 
from  which  statements  it  will  be  presumed 
that  the  proper  service  was  had  upon  the 
minors,  and  that  the  court,  cognizant  of  this 
fact,  thereupon  appointed  the  guardian  ad 
litem;  and  it  will  be  presumed,  also,  tliat  the 
attorney  then  appointed  guardian  ad  litem 
would  not  have  filed  an  answer  for  minors  who 
had  not  been  personally  served,  as  required 
by  law.  And  then  there  are  the  receipts 
given  by  the  minors,  and  by  the  plaintiff  her- 
self after  she  attained  her  majority,  when 
acting  in  the  presence  and  under  the  advice 
of  her  counsel,  for  her  share  of  the  pro- 
ceeds of  the  sale  in  partition.  If  she  knew 
from  what  source  these  proceeds  came,  and 
still  receipted  for  them,  and  there  is  good 
reason  to  believe  she  did  know,  she  certainly 
would  not  be  allowed  to  repudiate  the  trans- 
action now.  even  if  the  partition  proceedings 
were  in  fact  void.  She  certainly  could  not 
have  both  the  money  and  the  land.  Anstia 
V.  Loring,  63  Mq.  19,  and  cases  cited. 

It  is  charged  in  the  petition  that  the  parti- 
tion proceed  ingsarevoidontheir  face.  If  this 
is  true,  the  plaintiffs  have  stated  themselves 
out  of  court;  for  in  such  case  the  remedy  at 
law  by  action  of  ejectment  would  be  adequate 
and  ample.  But  we  iiave  discovered  nothing 
in  the  proceedings  wliich  varies  from  the  re- 
quirements of  the  law  as  then  in  force.  The 
order  of  sale  was  properly  made,  the  rights 
of  the  parties  being  therein  determined  and 
adjusted;  and,  if  tlie  judgment  was  rendered 
at  the  first  term  of  the  court  after  service 
had,  this  was  but  an  irregularity,  not  going 
to  the  jurisdiction  of  the  court;  and  the  sale 
of  the  property  was  duly  made,  the  deed  of 
the  sheriff  executed  and  acknowledged,  and 
the  sheriff  who  conducted  the  sale  made 
proper  report  thereof  to  the  court,  which  was 
approved  by  the  court,  and  this  was  all  that 
was  necessary  in  such  cases.  If  the  sale  of 
the  land  was  valid,  of  courae  this  ends  the 
matter  of  the  plaintiffs'  claim  for  relief  on 
that  point;  but,  looking  over  this  whole  reo- 
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ord,  we  find  nothing  to  induce  the  belief  that 
piaintifC  Nancy  has  been  defrauded  in  the 
slightest  particular,  or  that  any  fraud  what- 
ever was  practiced  upon  her.  No  one  can 
read  this  recori  with  any  degree  of  attention 
without  being  impressed  with  the  idea  that 
tliis  litigation  originated  in  the  fact  that  the 
land  in  question  sold  in  the  partition  suit  in 
1855  for  a  small  sum,  but  was  worth  when 
this  proceeding  was  instituted  some  $900  per 
acre.  l?his  appears  to  be  all  the  fraud  there 
is  in  this  case.  And  it  is  to  be  distinctly  un- 
derstood that  this  court  views  with  disfavor 
proceedings  lilce  the  present,  instituted  near- 
ly the  life  of  a  generation  after  the  transac- 
tions on  which  they  are  supposed  to  be  based 
occurred,  and  which,  if  successful,  to  para- 
phrase the  strong  language  of  Judge  Scott 
on  one  occasion,  would  "make  the  dead  sin 
in  their  graves."  See  State  v.  West,  68  Mo. 
229:  Lenox  v.  Harrison,  88  Mo.  491;  Bur- 
dette  V.  May,  12  S.  W,  Kep.  1056. 

It  is  said  that  the  judgment  in  this  cause 
is  erroneous,  because  remiered  against  the 
plaintiff  Nancy,  a  married  woman.  This  er- 
ror can  be  easily  corrected  by  striking  out  her 
name  from  that  portion  of  the  judgment  for 
costs.  Cruchon  v.  Brown,  57  Mo.  38;  Weil 
V.  Simmons,  66  Mo.  617;  Mueller  v.  Kaess- 
mann,  84  Mo.  330;  Wescott  v.  Bridwell,  40 
Mo.  146;  Shaw  v.  Davis,  55  Barb.  389;  Hunt 
V.  Railway  Co..  89  Mo.  607,  1  S.  W.  Rep. 
127;  Byerly  v.  Donlin,  72  Mo.  loc.  eit.  272. 
We  aflJrm  the  judgment.  All  concur,  except 
Brother  Barclay,  J.,  who  holds  that  all  the 
former  decisions  of  tiiis  court  already  cited  on 
jurisdictional  points  should  be  overruled,  and 
this  reason  only  allows  him  to  concur  in  the 
result. 


Statb  ex  rd.  Attobmet  General  v.  Mil- 
ler. 

iSuprem«  Court  of  ilUiouri.    April  28, 1880.) 

cokstitctionai,  iiaw— tnxm  of  statutes— 
Amekdmest— Local  and  Spbcial  Laws. 

1.  The  title  of  Act  Mo.  March  30, 18S7,  (Laws 
Ma  1SS7,  p.  272,)  entitled  "An  act  fixing  the  num- 
ber of  directors  in  public  school  boards  in  certain 
cities,  and  providing  for  election  of  such  direotors, 
and  for  districting  said  cities  therefor, "  is  not  with- 
in the  prohibition  of  Const.  Mo.  art.  4,  {)  2S,  which 
declares  that  no  bill  shall  contain  more  than  one 
subject,  whicli  sbfdl  be  dearly  expressed  in  the 
title. 

2.  By  the  act  of  1887,  portions  of  the  special 
set  (Act  Mo.  Feb.  13, 1833)  creating  the  school  board 
of  Bt.  Ix>ui8  are  repealed  or  modined,  bnt  the  sec- 
tions repealed  are  not  mentioned,  nor  are  the  sec- 
tions modified  set  out  in  their  modiflod  form.  Held 
not  a  violatioD  of  Const.  Mo.  art.  4,  §  34,  declaring 
that  no  set  shall  be  amended  by  providing  that  des- 
ig^nated  words  be  stricken  out  or  certain  words  in- 
serted, bnt  "the  act  or  section  amended  shall  be 
set  forth  in  fall  as  amended, "  because  the  change 
Is  not  by  inserting  or  striking  out  designated 
worda,  but  is,  in  effect,  a  repeal  by  implication. 

8.  The  act  of  18!^,  proscribing  the  number  of 
school  directors  "in  all  cities  of  this  state  now  hav- 
ing, or  hereafter  attaining,  a  population  of  over 
three  htindred  thousand  Inhabitants, "  is  not  a  spe- 
cial or  local  law,  within  the  meaning  of  Const.  Mo. 
art.  4,  {  58,  which  declares  that  the  general  as- 
■emb^  shall  not  pass  any  local  or  special  law  regu- 


lating the  management  of  public  schools.  Dis- 
tlnguisbing  8t.  Joseph  Pub.  Schools  v.  Osylord,  80 
Mo.  406. 

F.  M.  Estea,  Thos.  P.  Bashaw,  and  WtllU 
H.  Clark,  for  relator.  Campbell  &  Ryan,  for 
respondent. 

Black,  J.  This  is  an  information  in  the 
nature  of  a  qv/)  warranto,  prosecuted  by  the 
attorney  general  to  test  the  right  of  tlie  re- 
spondent to  the  office  of  director  in  the  pub- 
lic schools  in  the  city  of  St.  Louis,  and  the 
controversy  is  made  to  turn  upon  the  consti- 
tutionality of  the  act  of  March  30,  1887, 
(Laws  1887,  p.  272.)  The  special  act  of  Feb- 
Tuary  13,  1833,  and  the  special  amendments 
thereof,  (2  Ter.  Laws,  399,  and  2  Rev.  St. 
1879,  p.  1536,)  created  a  corporation  for  scliool 
purposes  by  the  name  of  the  "Board  of  Pres- 
ident and  Directors  of  the  St.  Louis  Public 
Schools,"  embracing  the  territorial  limits  of 
the  city  of  St.  Louis  as  then  or  thereafter  es- 
tablished. Two  directors  were  elected  from 
each  ward  of  the  city  for  the  term  of  three 
yeara.  To  entitle  a  person  to  vote  for  a  di- 
rector, or  to  hold  the  office  of  director,  he 
must,  among  other  things,  have  paid  a  city 
tax;  these  are  some  of  the  features  of  the  spe- 
cial law.  The  act  of  March  30. 1887,  the  one 
now  in  question,  is  entitled  "An  act  fixing 
the  number  of  directors  in  ptiblic  school 
boards  in  certain  cities,  and  providing  for 
election  of  such  directors,  and  for  districting 
said  cities  tlierefor."  The  first  section  is  as 
follows :  "Section  1.  In  all  cities  of  this  state 
now  having,  or  hereafter  attaining,  a  popu- 
lation of  over  three  hundred  thousand  inhab- 
itants, the  number  of  school  directors  or  trus- 
tees, or  number  of  members  of  any  board  hav- 
ing charge  of  public  scliools  or  public-school 
property  In  such  cities,  under  and  by  virtue 
of  any  special  charter  or  general  law,  shall  be 
twenty-one;sevento  beeleotedongeneral  tick- 
et at  large  by  the  qualified  voters  of  such  city, 
and  fourteen  to  be  elected  by  districts  by  the 
qualified  voters  of  such  city  districts."  Other 
sections  make  it  the  duty  of  the  circuit  court 
of  any  such  city  to  divide  tlie  city  into  four- 
teen districts,  and  to  certify  the  division  to  the 
school  board.  At  the  first  election  under  tlie 
act  one  director  is  to  be  elected  from  each  of  the 
fourteen  districts,  and  seven  are  to  be  elected 
at  large.  Tt^e  terms  of  the  old  members  are 
to  cease  when  their  successors  are  elected  and 
qualified.  Provisions  are  made  wliereby  part 
of  the  directors  thus  elected  at  the  first  elec- 
tion hold  for  four  years,  and  other^  for  two 
years.  Thereafter  the  directors  are  elected, 
except  to  fill  vacancies,  for  four  years.  Pay- 
ment of  a  school  tax  for  two  consecutive  yeurs 
next  before  the  election  is  made  an  addition- 
al qualification  to  hold  the  oSce  of  director. 
The  sixth  and  last  section  repeals  all  conflict- 
ing acta  and  parts  of  acta.  Twenty-one  di- 
rectors were  ^ected  under  the  provisions  of 
this  law  at  the  November  election,  1887,  the 
respondent  being  one  of  tlie  persons  then  elect- 
ed as  a  director  at  large.  He  qualified  by 
taking  tlie  oath  of  office,  and  entered  upon 
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and  has  ever  since  continued  to  discharge  the 
duties  of  a  director.  The  pleadings  admit 
that  be  possesses  all  of  the  qualiflcations  to 
hold  the  oQce.  The  claim  of  the  relator  is 
that  the  act  of  March  SO.  1887,  is  unconsti- 
tutional on  several  grounds,  and  of  these  in 
their  order. 

1.  The  title  of  the  act,  it  is  urged,  does  not 
confoiTU  to  section  28  of  article  4,  which  de- 
clares: "No  bill  *  *  *  shall  contain  more 
than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title."  This  section,  in  the  con- 
stitution of  1875,  and  one  of  a  like  import  in 
the  constitution  of  1865.  have  been  the  sub- 
ject of  frequent  consideration  in  this  court. 
Its  demands  are  tliat  matters  which  are  in- 
congruous,disconnected,  and  withoutany  nat- 
ural relation  to  each  other  must  not  be  joined 
in  one  bill,  and  the  title  must  be  a  fair  in- 
dex of  the  subject-matter  of  the  bill.  A  very 
strict  and  literal  interpretation  would  lead  to 
many  separate  acts  relating  to  the  same  gen- 
eral subject,  and  thus  produce  an  evil  quite 
as  great  as  the  mischief  intended  to  be  reme- 
died ;  hence  a  liberal  interpretation  and  appli- 
cation must  be  allowed.  In  Ewing  v.  Hoblit- 
zelle,  85  Mo.  64,  the  following  rule,  taken  from 
Sedgwick  on  Statutory  and  Constitutional 
Law,  (page  521,  note,)  was  approved :  "When 
all  the  provisions  of  a  statute  fairly  relate  to  the 
same  subject,  have  a  natural  connection  with 
it,  are  the  incidents  or  means  of  accomplish- 
ing it,  then  the  subject  is  single,  and,  if  it  is 
sutticiently  expressed  in  the  title,  tbestatute  is 
valid. "  Substantially  the  same  rule  had  been 
laid  down  in  several  previous  cases.  City  of 
St.  Louis  V.  Tiefel.  42  Mo.  578;  State  v. 
Mathews,  44  Mo.  523;  State  v.  Miller,  45  Mo. 
495;  City  of  Hannibal  v.  County  of  Marion,  69 
Mo.  571;  State  v.  Mead,  71  Mo.  268.  The  act  in 
question  fixes  the  number  of  directors  in  cities 
of  over  300,000  inhabitants,  prescribes  their 
qualifications,  and  determines  how  and  for 
what  length  of  time  they  shall  be  elected. 
All  these  matters  are  closely  related,  and.  un- 
der the  rule  before  stated,  constitute  but  one 
subject. 

The  opposing  argument  seems  to  be  that 
while  the  legislature  may  deal  with  one  gen- 
eral subject,  in  one  act,  under  one  general 
title,  yet,  when  it  undertakes  to  deal  with  par- 
ticular regulations  only,  each  particular  reg- 
ulation must  stand  by  itself  in  a  single  act, 
with  an  appropriate  title.  The  act  in  ques- 
tion. It  is  said,  is  bad  because  it  contains  three 
particular  regulations,  namely,number  of  di- 
rectors, election  of  directors,  and  districting 
the  cities  for  these  elections.  The  argument 
is  too  subtle  and  reBned  to  meet  with  our  ap- 
proval. As  we  have  seen,  the  act  treats  uf 
bAt  one  subject,  namely,  the  election  of  di- 
rectors in  certain  cities.  All  the  other  pro- 
visions have  a  natural  relation  to  and  are  a 
part  of  that  one  subject.  The  other  require- 
ment is  that  the  subject  of  the  bill  must  l>e 
clearly  expressed  in  the  title.  In  adopting  a 
\itle,  the  legislature  may  select  its  own  lan- 
guage, and  may  use  few  or  many  words.  It 
is  sufficient  that  the  title  fairly  embraces  the 


subject-matter  covered  by  the  act;  mere  mat- 
ters of  detail  need  not  l>e  stated  in  the  titla 
We  see  no  valid  objection  whatever  to  the  ti- 
tle of  the  act  now  in  question.  It  is  a  fair  in- 
dex to  all  that  Is  embraced  in  the  law. 

2.  The  next  contention  of  the  relator  is 
that  the  act  violates  section  34  of  article  4  of 
the  constitution,  which  declares:  "No  act 
shall  be  amended  by  providing  that  designat- 
ed words  thereof  be  stricken  out,  or  that  des- 
ignated words  be  inserted,  or  that  designated 
words  be  stricken  out  and  others  inserted  in 
lieu  thereof;  but  the  words  to  be  stricken 
out.  or  the  words  to  be  inserted,  or  the  words 
to  be  stricken  out  and  those  inserted  in  lieu 
thereof,  together  with  the  act  or  section 
amended,  shall  be  set  forth  In  full  as  amend- 
ed. "  The  object  of  this  section  is  suflBcient- 
ly  stated  in  Morrison  v.  Railway  Co.,  96  Mo. 
602,  9  S.  W.  Rep.  626,  and  10  S.  W.  Rep. 
148.  It  is  there  shown  that  when  an  act  un- 
dertakes to  amend  a  former  statute  It  is  not 
sufficient  to  say  certain  words  are  stricken 
out,  or  certain  words  inserted,  but  the  sec- 
tion as  amended  must  be  set  out  in  full,  and 
this  is  ail  that  is  required.  Here,  it  is  true, 
portions  of  the  special  act  creating  the  school 
corporation  are  repealed  or  modified  by  this 
act  of  March  SO,  1887,  and  the  last-named  act 
does  not  name  the  sections  which  are  there- 
by repealed,  nor  are  the  sections  thereby 
modified  set  out  in  their  modified  form.  This 
may  lead  to  inconvenience  in  requiring  a 
comparison  of  the  old  and  the  new  law,  but 
such  legislation  is  not  prohibited  by  the  pro- 
vision of  the  constitution  before  quoted.  The 
constitution  of  1865  contained  a  provision 
much  like  the  one  now  in  question,  under 
which  it  WHS  held  that  repeals  by  implication 
were  not  prohibited.  State  t.  Draper,  47 
Mo.  29;  State  v.  Maguire,  Id.  85.  The  re- 
pealing clause  of  the  act  now  under  consider- 
ation is  no  more,  in  effect,  than  a  repeal  by 
implication.  This  act  does  not  seek  to  amend 
any  former  law  by  simply  striking  out  desig- 
nated words,  or  by  inserting  certain  wonls, 
or  by  striking  out  words  and  inserting  others 
in  lieu  thereof,  and  is  not  within  the  consti- 
tutional prohibition. 

S.  The  next  objection  is  that  the  act  of 
March  30,  1887,  is  a  local  and  special  law. 
and  therefore  violative  of  several  sections  of 
the  constitution,  and  especially  those  clauses 
found  in  section  53  of  article  4,  which  de- 
clare: "The  general  assembly  shall  not  pass 
any  local  or  special  law  •  *  *  regulat- 
ing the  management  of  public  schools,  *  *  * 
creating  corporations,  or  amending,  renew- 
ing, extending,  or  explaining  the  charter 
thereof.  ♦  •  •  In  all  other  cases,  where 
a  general  law  can  l)e  made  applicable,  no  lo- 
cal or  special  law  shall  be  enacted."  In  the 
brief  filed  by  or  in  behalf  of  respondent, 
much  reliance  seems  to  be  placed  upon  St. 
Joseph  Public  Schools  v.  Gaylord,  86  Mo. 
406.  In  that  case  the  school  corporation  had 
been  created  by  a  special  act,  and  the  ques- 
tion was  whether  it  had  the  power  to  issue 
bonds.    The  existence  of  the  power  depend- 
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ed  apon  the  question  whether  section  11  of 
chapter  47  of  the  General  Statutes  of  1865 
amended  the  special  school  law,  and  we  held 
it  did.  The  question  does  not  appear  to  have 
been  made  that  section  11  was  a  local  or  spe- 
cial law.  Indeed,  it  is  so  general  in  its  terms 
that  there  is  no  foundation  for  such  a  claim. 
The  case  is  an  authority  for  the  proposition 
that  the  act  in  question,  if  of  any  validity  at 
all.  does  amend  the  special  school  law  of  St. 
Louis;  but  it  has  no  bearing  upon  any  other 
questions  involved  in  this  controversy.  The 
general  observation  made  in  Wlieeler  v. 
Philadelpliia,  77  Pa.  St.  338,  "that  a  statute 
which  relates  to  persons  or  things  as  a  class 
is  a  general  law,  while  a  statute  which  re- 
lates to  particular  persons  or  things  of  a  class 
is  special,  and  comes  within  the  constitution- 
al prohibition,"  was  approved  in  Ewing  v. 
Hoblitzelle,  85  Mo.  75,  and  in  State  v.  Tolle. 
71  Mo.  650.  In  the  case  last  cited,  section 
820,  liev.  St.  1879,  was  questioned  on  the 
ground  tliat  it  was  a  special  law.  That  sec- 
tion made  it  the  duty  of  the  judges  of  ^he 
circuit  court,  in  all  cities  having  a  popula- 
tion of  more  than'  100,000  inhabitants,  to  let 
a  contract  to  some  newspaper  for  the  publi- 
cation of  all  advertisements,  judicial  notices, 
and  orders  of  publication,  and  the  law  was 
upheld.  In  State  v.  Herrmann.  75  Mo.  S46, 
the  court  had  under  consideration  the  law 
commonly  called  the  "Notary  Act,"  (Laws 
1881,  p.  172.)  The  first  section  provided 
that  "the  governor  shall  appoint  and  com- 
mission, in  all  cities  having  a  population  of 
one  hundred  thousand  inhabitants  or  more, 
one  notary  public  only  to  every  3,500  inliab- 
itants  in  said  cities."  The  fourth  section, 
among  other  things,  enacted  that  "the  office 
of  any  notary  public  in  such  city,  holding  a 
commission  bearing  date  prior  to  the  passage 
of  this  act,  and  whose  term  of  office  as  such 
notary  public  has  not  expired  at  the  time  this 
act  becomes  a  law,  shall  be  al)oIished,  at  the 
expiration  of  ten  days  after  the  taking  effect 
of  this  act,"  etc.  The  fourth  section  was 
held  to  be  a  special  law,  and  therefore  void, 
but  the  court  at  the  same  time  declared  that 
it  was  not  its  purpose  to  say  aught  against 
the  other  sections.  The  ruling  in  State  v. 
Tolle,  siipra,  was  in  terms  approved. 

The  rnle  that  a  statute  which  relates  to 
persons  or  things  as  a  class  is  a  general  law, 
while  a  statute  which  relates  to  particular 
persons  or  things  is  a  special  law,  is  but  a 
statement  of  a  general  rule,  and  was  only  in- 
tended as  such  when  laid  down  in  Wheeler 
v.  Philadelphia,  supra,  as  will  be  seen  from 
the  context  of  the  opinion.  A  law  which  ap- 
plies to  certain  school  curporations  only,  may 
be  general,  or  it  may  be  special.  Much  de- 
pends upon  the  particular  matter  of  which 
the  legislature  is  treating.  To  make  such  a 
law  general,  there  must  be  some  distinguish- 
ing peculiarity  which  gives  rise  to  the  neces- 
si^  for  the  law  as  to  the  designated  class. 
A  mere  classification  for  the  purpose  of  leg- 
islation, without  regard  to  such  necessity,  is 
simply  special  legislation  of  the  most  per- 


nicious character,  and  is  condemned  by  the 
constitution.  Mere  differences,  which  would 
serve  for  a  l»sis  of  classification  for  some 
purposes,  amount  to  nothing  in  a  classifica- 
tion for  legislative  purposes,  unless  such  dif- 
ferences are  of  such  a  character  as,  in  the  nat- 
ure of  things,  to  call  for  and  demand  separate 
laws  and  regulations.  The  underlying  prin- 
ciple is  well  stated  by  Chief  Justice  Bea^ley 
in  State  v.  Hammer,  42  N.  J.  Law,  436, 
where  he  says:  "But  the  true  principle  re- 
quires something  more  than  a  mere  designa- 
tion by  such  characteristics  as  will  serve  to 
classify;  for  the  characteristics  whick  thus 
serve  as  the  basis  of  classification  must  be  of 
such  a  nature  as  to  mark  the  objects  so  des- 
ignated as  peculiarly  requiring  exclusive  leg- 
islation. There  must  be  a  substantial  dis- 
tinction, having  a  reference  to  the  subject- 
matter  of  the  proposed  legislation,  between 
the  objects  or  places  embraced  in  such  legis- 
lation and  the  objects  or  places  excluded. 
The  marks  of  distinction  on  which  the  clas- 
sification is  founded  must  be  such,  in  the 
nature  of  things,  as  will,  in  some  reasonable 
degree,  at  least,  account  for  or  justify  the 
restriction  of  the  legislation.  Principles  of 
this  sort  can  l>e  best  elucidated  by  examples. 
I  havja  already  given  a  sample  of  a  merely  ar- 
bitrary classification,  founded  on  no  casual 
relation  between  the  subject-matter  of  such 
legislation  and  the  things  so  classified.  A 
sample  of  tlie  other  of  legitimate  kind  would 
be  signified  in  a  law  that  should  give  to  all 
cities  in  the  state  situated  on  tide-water  the 
privilege  of  using  such  waters  in  connection 
with  their  sewers."  The  same  principle  is 
developed  in  Ayer's  Appeal,  122  Pa.  St.  266, 
16  Atl.  Rep.  356,  and  a  practical  application 
made  of  it  in  Randolph  v.  Wood,  49  N.  J. 
Law,  86,  7  Atl.  Rep.  286. 

We  m  ust  take  j  udicial  knowledge  of  the  fact 
that  there  is  but  one  city  in  this  state  hav- 
ing, at  this  time,  a  population  of  over  300,- 
OUO  inhabitants,  and  tliat  is  the  city  of  St. 
Louis;  but  the  statute  in  question  is  not  con- 
fined to  that  city.  It  applies  and  governs 
the  election  of  directors  of  public  schools  in 
all  cities  hereafter  attaining  that  popula- 
tion. It  is  said  there  is  no  reasonable  proba- 
bility that  any  other  city  in  this  state  will 
attain  that  population  during  the  life  of  the 
law.  There  is  no  limit  to  the  act  in  point 
of  duration.  A  like  argument  was  made 
against  some  other  laws  made  applicable  in 
cities  of  100,000  or  more  inhabitants  but  a 
few  years  ago,  but  the  prediction  proved  a 
false  one  in  a  very  short  space  of  time.  An- 
other answer  to  the  argument  is  that  the  va- 
lidity of  the  law  does  not  depend  entirely 
upun  the  number  of  public  schools  to  which 
it  may,  by  its  terms,  apply.  It  is  natural, 
proper,  and  reasonably  necessary  to  the  well 
being  of  our  public  schools  that  in  cities  hav- 
ing so  large  a  population  there  should  be 
more  directors  than  in  cities  having  a  much 
less  population.  The  vast  amount  of  money 
and  propeity  to  be  managed,  and  the  school- 
houses  to  l>e  erected,  and  the  schools  to  be 
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maintained,  make  it  necessary  that  these 
large  school  corporations  shonid  be  equipped 
with  a  large  number  of  directors.  There  is 
therefore  a  fair  and  reasonable  necessity  for 
a  classification  for  legislative  purposes  in  this 
respect.  Supposethe  legislature  should  deem 
it  wise  to  repeal  all  of  the  special  laws  in  the 
state  concerning  public  schools,  and  enact 
one  law,  under  one  title,  to  govern  and  reg- 
ulate all  of  the  public  schools.  No  one  could 
question  the  power  of  the  legislature  to  pnss 
such  a  law,  and  such  a  law  might  well  pro- 
vide for  a  greater  number  of  directurs  of 
schools  in  cities  of  over  300,000  inhabitants 
than  in  cities  of  a  less  population.  It  is  trne 
the  act  In  question,  besides  tixing  the  num- 
ber of  directors  and  providing  for  election 
districts,  goes  on  to  prescribe  the  qualifica- 
tions of  the  directors,  and  their  terms  of  of- 
fice; but  these  are  mere  incidents  to  the  gen- 
eral object  of  the  act,  and  do  not  make  it  a 
special  or  even  a  local  law.  The  act  is  as 
unobjectionable  as  the  law  considered  and 
upheld  In  State  v.  Telle,  supra;  and  the  whole 
of  the  notary  act  considered  in  State  v.  Herr- 
mann, supra,  might  be  deemed  unconstitu- 
tional, and  still  the  law  now  in  question  up- 
held. We  conclude  the  act  in  question  is  not 
a  special  or  local  law,  and  it  is  therefore  un- 
necessary to  consider  other  objections  made 
to  it,  such  as  a  want  of  notice  of  an  inten- 
tion to  apply  for  it  under  section  54  of  arti- 
cle 4  of  the  constitution  of  1875.  The  act 
now  in  question  does  not  concern  the  govern- 
ment or  powers  of  cities  and  towns,  and 
hence  section  7  of  article  9  of  the  constitu- 
tion has  no  application  to  this  case.  Since 
there  is  a  growing  disposition  to  evade  the 
prohibitions  against  special  laws,  we  repeat 
that  peculiarities  and  differences,  which  will 
serve  to  distinguish  persons  or  things  as  a 
class  for  many  purposes,  do  not  necessarily 
furnish  any  basis  whatever  for  a  legislative 
classification.  To  justify  such  legislation, 
the  distinguishing  features  must  be  such  as 
to  call  for  and  demand  a  separate  rule  of 
statute  law.  The  rule  upon  the  respondent 
to  show  cause  is  discharged,  and  the  writ  de- 
nied.   All  concur. 


8TA.TH  ex  rel.  Aitobsot  GmntR^i.  v.  Maobxht. 

(Supreme  Court  of  AflMourt    April  28, 1890.) 

F.  it.  Eitcs,  Thot.  P.  Bashaw,  and  W.  H.  Clark, 
tor  relator.    CampbeU  A  Ryan,  for  respondent. 

Per  Cvrum.  This  case  is  in  all  respects  like 
the  case  of  the  same  relator  against  Charles  F. 
Miller,  ante,  677,  (just  decided,)  and  the  judgment 
wUl  be  the  same  in  this  as  In  that  case. 


HAKais  e.  Kansas  Citt,  G.  A  S.  Br.  Ck>. 

{Supreme  Court  of  MUsmiri.  March  22,  1890.) 
AsvERSB  Possession — lUiLnoAS  Right  of  Wat. 
A  railroad  company  entered  on  lands,  and, 
in  the  presence  of  the  owner,  and  on  his  verbal 
promise  to  give  a  right  of  way,  staked  off  a  right 
of  way  of  the  usual  width  of  100  feet.  The  com- 
pany constructed  Its  tracks,  and  had  actual,  ex- 
clusive, and  oontinuous  possession  of  the  25  feet 


along  the  center  of  the  right  of  way  oocapied  by 
the  tracks  for  the  prescriptive  period,  claiming^ 
title  to  the  whole  strip,  and  exercising  over  it  sucti 
usual  acts  of  ownership  as  the  nature  of  the  prop- 
erty permitted.  Held,  in  an  action  of  ejectment 
by  the  grantee  of  the  land,  who  purobased  with 
knowledge  of  the  existence  of  the  road,  tliat  the 
company  had  title,  under  the  statute  of  limitations, 
to  the  100-feet  strip.' 

Appeal  from  circuit  court,  Cass  eounty; 
Chakles  W.  Sloan,  Judge. 

WeUlac  Pratt  and  /.  P.  Dana,  for  appel- 
lant.   Boggesa  &  Moon,  for  respondent. 

Bat,  0.  J.  This  is  an  action  of  ejectment, 
in  common  form,  brought  in  March,  1886,  in 
the  circuit  court  of  Cass  connty.  On  its  face 
the  petition  seeks  to  recover  the  described 
quarter  section,  but  the  answer  of  defendant 
disclaims  all  interest  therein  except  as  to  the 
strip  or  right  of  way,  of  100  feet  in  width. 
As  to  this  strip  or  right  of  way,  defendant 
sets  up  and  claims  that,  in  1870  or  1871,  its 
predecessor  in  title  entered,  and  located  and 
constructed  the  railroad  thereon,  with  the 
knowledge  and  consent  and  by  agreement 
with  the  then  owner  of  said  land,  and  in  ac- 
cordance wita  said  agreement  appropriated 
for  the  right  of  way  and  railroad  said  strip  of 
100  feet,  being  50  feet  on  each  side  of  the 
center  line  of  said  track,  and  that  defendant, 
and  those  under  whom  it  claims,  have  ever 
since  continuously  claimed  and  occupied  the 
same  for  said  purposes.  The  case  was  tried 
by  the  court,  and  plaintiff  recovered  judg- 
ment for  37}  feet  on  each  side  of  a  strip  of  25 
feet  through  the  middle,  on  which  the  rail- 
road track  is  actually  located  and  constructed, 
and  which,  plaintiff  concedes,  defendant  has 
the  right  to  hold  and  enjoy.  The  real  con- 
troversy, therefore,  is  as  to  the  remaining  75 
feet,  being  the  two  strips  of  37}  feet  each  on 
each  side  of  said  25-feet  strip  through  the 
center  of  the  100-feet  strip  or  right  of  way. 

Defendant  admits  that  the  plaintiff  has  the 
valid  record  title,  by  warranty  deed,  to  the 
quarter  section  described  in  the  petition;  and 
plaintiff  concedes  that  defendant  is  the  legiil 
successor  to  the  St.  Louis,  Lawrence  Sc  Den- 
ver Railway  Company,  which,  about  the  year 

1870,  built  its  railroad  and  hiid  its  track  across 
said  quarter  section.     At  that  time,  in  1870  or 

1871,  one  Browning  was  the  owner  and  re- 
sided on  this  quarter  section.  It  is  conceded 
that,  before  the  said  company  entered  upon 
the  land,  said  Browning  said  he  would  give 
the  right  of  way;  that  he  was  present  while 
the  engineers  were  locating  the  same,  and 
subsequently  declared  that  he  had  given  the 
right  of  way.  But  plaintiff  contends  that 
this  entry  was  under  a  mere  license,  and  that 
the  company  did  not  occupy  thereunder  more 

'Actual  possession  of  part  of  a  tract  of  land  un- 
der a  patent  for  the  whole  is  not  possession  of  the 
whole,  so  as  to  confer  title  thereto  by  adverse  pes. 
session.  Turner  v.  Stephenson,  (Uiob.)  40  N.  W. 
Rep.  735;  Ivey  v.  Petty,  (Tex.)  7  B.  W.  Rep.  79S; 
Wright  V.  Lassiter,  (Tex.)  10  a  W.  Rep.  Ss7.  In 
general,  as  to  what  will  support  a  dix&ai  of  title  by 
adverse  possession,  see  BaxiUe  v.  Murray,  (Minn.) 
41  N.  W.  Rep.  23S,  and  note;  Chesebro  v.  Powers, 
(Mich.)  38  N.  W.  Rep.  288,  and  not^(3(3Q  [^ 
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than  25  feet,  and  therefore  can  claim  to  that 
extent,  but  no  furt)ier.  In  other  words,  the 
poeition  of  plaintlS  is  that  Browning,  and 
those  claiming  under  him,  had  and  have  the 
legal  title  to  the  whole  quarter  section,  sub- 
ject to  the  license  given  by  Browning  to  the 
railroad  company,  and  that  they  have  the  act- 
ual and  constructive  possession  to  all  of  it, 
except  what  the  railroad  company  has  in  its 
actual  possession;  that  is,  the  road-bed  on 
which  the  track  is  actually  laid. 

The  learned  and  able  counsel  for  plaintiff 
has  pointed  out  that  a  right  of  way,  properly 
BO  called,  is  an  easement, — an  interest  in  land 
of  another, — and  ordinarily  it  can  only  be  ac- 
quired by  deed,  or  what  is  equivalent  there- 
to, and  that  a  parol  license  is  insufficient  for 
that  purpose.  So,  too,  he  concedes  that  a 
parol  license,  when  executed,  operates  by 
way  of  estoppel,  and  may  ripen  into  title  by 
preacription,  but  claims  that  the  right  or  title 
thereunder  extends  in  no  case  beyond  the 
bouDdary  of  the  executed  license.  The  pro- 
priety, in  genera),  of  these  views,  may  be 
conceded;  but  their  application  in  given 
cases,  such  as  the  one  now  before  us,  maybe, 
and  often  is,  somewhat  difficult.  How  far, 
for  example,  with  respect  to  the  possession, 
shall  the  license,  regarding  the  transaction  iu 
question  iis  of  that  character  fur  the  present, 
be  deemed  to  have  been  executed?  This  may 
depend,  we  think,  upon  a  variety  of  condi- 
tions and  circumstances  presented  by  partic- 
nlar  cases.  Obviously,  iu  cases  like  the  one 
now  under  consideration  and  review,  the 
principal  use  of  the  strip  of  land  given  for 
the  railroad  will  be  to  support  the  railroad 
track  or  tracks  over  which  the  trains  will  run 
from  time  to  time.  The  expenditura  of  labor 
and  money  which  creates  the  equitable  estop- 
pel, if  any  is  created  at  all,  as  against  the 
land-owner  and  his  grantees,  is  made  upon 
that  portion.  But  should  the  license.  If  such 
it  Is,  be  held  to  be  executed  only  so  far,  and 
the  right  of  possession  taken  thereunder  be 
limited  to  the  actual  ixiad-bed,  in  cases  of  this 
sort,  where  the  facts  are  as  iu  the  record  be- 
fore us? 

Perhaps  a  few  citations  from  the  evidence, 
which  is  undisputed  iu  this  behalf,  will  best 
show  what  actually  took  place,  with  refer- 
ence to  the  strip  in  question,  between  the 
original  land-owner  and  the  original  com- 
pany making  its  entry  thereon.  A.  G.  Bri- 
ant  testified:  "I  was  interested  in  having 
road  built,  and,  with  John  Bartleson  and 
some  one  else,  was  appointed  a  committee  to 
get  right  of  way.  Bartleson  and  I  went  to 
Dr.  Browning's  house,  and  talked  with  him 
alK>ut  it,  and  he  said  be  would  give  the  right 
of  way  for  the  road."  And  on  cross-exam- 
ination: "John  Bartleson  and  I,  and  some 
one  else, — ^I  don't  remember  who, — were 
on  a  committee  to  get  right  of  way.  We 
saw  Dr.  Browning  between  preliminary 
survey  and  permanent  location  of  road.  He 
said:  •  I'll  give  the  right  of  way.'"  John  C. 
Bartleson  testi  fled :  "  Through  the  company's 
attorney,  Mr.  Van  Waggoner,  of  St.  Louis, 


I  was  employed  to  assist  in  procuring  the 
right  of  way  for  said  railroad  through  the 
section  of  country  in  which  I  then  lived,.and 
in  company  with  Mr.  Van  Waggoner  went 
to  George  W.  Browning,  who  had  full  con- 
trol and  possession  of  this  Duncan  farm,  to 
secure  right  of  way  across  same;  and,  in  my 
presenceand  hearing,  said  Browning  granted 
and  pledged  to  Mr.  Van  Waggoner  a  right 
of  way  for  said  railroad  across  and  through  his 
said  land,  the  Duncan  farm.  Mr.  Browning 
granted  this  right  of  way  freely,  fully,  and 
without  any  reservation;  and  the  railroad 
was  constructed  across  his  land  without  any 
opposition  from  him  or  any  one  else,  he  at 
that  time  residing  on  this  farm,  where  he  re- 
sided for  a  long  time  thereafter.  He  was,  to 
my  knowledge,  a  strong  supporter  of  the 
railroad,  and  anxious  for  its  construction." 
It  is  obvious  upon  this  evidence  that  said 
Browning  Intended  to  give,  and  did  verbally 
agree  to  donate,  the  right  of  way.  As  to  the 
extent  thereof,  it  appears,  we  think,  that  he 
intended  and  expected  the  same  to  be  the 
usual  width,  <A  100  feet.  For  example,  the 
witness  A.  C.  Briant  testiSes,  among  crt;her 
things,  that  the  "railroad  track  was  built 
across  it  about  1871.  Was  there  when  sur- 
vey was  made  and  when  road  was  located, 
and  know  it  was  staked  off.  There  was 
more  than  one  line  of  stakes.  I  think  there 
were  three.  There  was  a  center  line  and 
two  outside  lines,  which  were,  I  think,  one 
hundred  feet  apart.  I  never  measured  the 
distance,  but  judged  from  the  looks.  Brown- 
ing was  there  when  the  road  was  staked  off. 
There  were  eight  or  ten  men  locating  it. 
They  bad  usual  instruments  of  railroad  en- 
gineers. *  »  ♦  Dr.  Browning  was  there 
when  the  stakes  were  set."  Bartleson  says: 
"As  I  understood  it,  the  right  of  way  grant- 
ed by  Mr.  Browning  was  of  the  usual  width 
granted  in  that  neighborhood  to  the  railroad. 
I  think  the  width  of  the  right  of  way  granted 
was  a  hundred  feet.  It  was  the  full  right  of 
way,^all  that  was  asked  by  the  railroad;  but 
I  would  not  state  that  there  was  any  mention 
in  that  conversation  of  any  specific  width.  To 
the  beet  of  my  recollection,  this  right  of  way 
was  granted  in  February  or  March,  1871,  and 
it  was  granted  by  Mr.  Browning  at  his  place 
of  residence  on  said  Duncan  farm. "  Jackson 
Farrell  testifies:  "Me  and  Dr.  Browning 
had  a  contract  to  furnish  ties  to  that  road. 
We  sold  them  for  twenty-five  cents  a  tie, 
and  delivered  them  on  the  railroad.  Dr. 
Browning  lived  about  a  quarter  mile  north 
on  same  quarter  section  where  we  delivered 
ties.  Dr.  Browning  told  me  he  bad  given 
the  right  of  way  for  the  railroad,  and  was 
glad  it  was  being  built,  and  that  he  would 
try  and  get  a  switch,  and  could  then  sell  his 
timber.  The  doctor  did  not  say  to  me  what 
width  he  had  given.  He  told  me  that  he 
voted  for  the  bonds  to  help  the  road. " 

This  shows,  we  think,  that  said  Browning 
was  willing  to  give,  and  did  verbally  agree 
to  give,  what  the  railroad  company  was  ask- 
ing; that  is,  the  usual  right  of  way,  or  such 
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as  the  corporation  conid  aeqalre  in  proper 
condemnaUon  proceedings.  But,  even  if 
there  was  no  specification  or  agreement  as  to 
the  width  of  the  right  of  way  so  given,  then, 
in  the  absence  of  anything  to  the  contrary, 
we  think  the  entry,  and  occupation  and  con- 
struction of  the  railroad  across  the  quarter 
section,  under  the  said  permission  and  yerl>al 
donation,  is  to  be  construed  as  an  appropria- 
tion by  the  corporation  to  the  extent  the  law 
authorized  it  to  take  land  for  right  of  way 
for  railroad  purposes.  The  company  was 
not,  it  Is  true, — and  as  is  suggested  by  coun- 
sel,— proceeding  to  condemn  the  land  under 
the  statute,  which  limits  the  amount  taken 
to  an  amount  not  exceeding  100  feet.  In 
such  proceedings,  under  the  statute,  the  com- 
pany may,  by  the  proper  step,  appropriate,  at 
its  option,  less  than  100  feet;  but,  if  the 
company  fails  to  designate  and  limit  the 
amount,  it  has  been  held  tliat  its  entry  and 
construction  of  the  road  must  be  regarded 
as  an  appropriation  of  theamountauthorized 
by  law.  Uailroad  Co.  v.  Cochran,  3  Lea. 
482;  Prather  v.  Telegraph  Co.,  89  Ind.  501; 
Day  V.  Bailroad  Co..  20  Amer.  &  Eng.  B. 
Cas.  359.  In  some  of  the  cases  the  corpora- 
tions have  sought  to  limit  their  liability  to 
the  amount  actually  occupied,  but  have  been 
held  to  a  liability  for  the  amount  provided  by 
law,  nnless  their  intention  to  talce  less  has 
been  appropriately  manifested.  Suppose,  for 
example,  that  tlie  railroad  in  question  bad, 
without  the  license  or  leave  of  said  Browning, 
but  under  circumstances  otherwise  similar, 
entered  upon  and  constructed  the  railroad 
over  this  quarter  section.  Could  it,  we  may 
ask,  limit  its  liability  to  the  25  feet  actually 
occupied  by  the  road-bed,  in  an  action  for 
damages  by  the  land-owner?  Although  the 
proce«iing  was  not  under  the  statute,  yet 
we  apprehend  that  for  sake  of  certainty,  if 
tor  no  other  reason,  the  rule  of  law  as  to 
width,  as  shown  by  the  statute,  should  pre- 
vail, in  the  absence  of  a  proper  and  definite 
showing  on  the  part  of  the  company  of  its 
intention  to  appropriate  less.  So,  too,  in 
this  case,  supposing  there  was  no  definite 
agreement  as  to  width  of  the  right  of  way, 
but  an  intention  on  the  part  of  the  land- 
owner to  give  the  right  of  way,  then  we 
think  the  railroad  company,  in  entering 
thereunder  and  building  its  road,  at  large  ex- 
pense, acquired  the  right  of  way  of  the  ex- 
tent authorized  by  law.  The  land-owner  has 
not,  in  the  case  before  us,  manifested  his  in- 
tention to  give  less  than  the  company  could 
acquire  under  the  statute,  nor  has  the  com- 
pany sought  to  limit  its  appropriation  to  any 
less  amount;  and  it  seems  to  us  that  the  on- 
ly rule  that  would  be  fair  and  just  to  both 
parties,  in  most  cases  of  this  sort,  so  far  as 
extent  of  appropriation  is  concerned,  is  the 
rule  which  the  law  provides.  Authorities 
are  abundant  to  this  effect,  and  a  number  of 
them  are  cited  in  the  briefs  of  counsel  for 
defendant.  In  the  case  of  Campbell  v.  Rail- 
road Co.,  110  Ind.  490,  11  N.  E.  Rep.  482, 
to  which  we  are  referred,  the  company  took 


possession  with  the  license  of  the  owner, 
whose  grantee,  after  the  construction  of  the 
railroad,  sued  the  company  in  the  action  of 
ejectment.  The  court  say,  in  the  course  of 
its  opinion:  "When,  therefore,  it  appeared 
that  the  appellee,  with  the  leave  and  license 
of  Joseph  Campbell,  under  whom  appellant 
claims  title,  had  entered  upon  and  taken  pos- 
session of  the  strip  of  land  described  in  the 
complaint  herein,  and  upon  the  faith  of  such 
license  had  expended  large  sums  of  money 
in  the  construction  and  maintenance  of  its 
line  of  railroad  thereon,  it  was  properly  held, 
we  think,  that  appellee's  right  of  way  thns 
acquired,  in  the  absence  of  any  limitation 
thereon  appearing  to  the  contrary,  extended 
to  the  full  statutory  width  of  six  rods  or  one 
hundred  feet."  If,  then,  the  original  land- 
owner, Browning,  intended  to  give  the  whole 
100  feet,  and  did  so  orally,  as  we  think  the 
evidence  indicates,  and  the  original  corpora- 
tion, as  he  knew,  intended  to  and  did  ap- 
propriate that  amount,  as  shown  by  its  sur- 
veys and  locations,  and  went  into  possession 
thereof  claiming  100  feet,  and  thereafter  con- 
structed, without  objection,  the  railroad 
thereon,  with  said  expenditures  of  money 
and  labor,  in  reliance  upon  said  oral  agree- 
ment, why,  we  may  ask,  if  the  equitable  estop- 
pel arises  as  to  any  part  of  the  strip,  does  it 
not  also  arise  and  extend  to  the  whole?  It 
is,  we  think,  clear  that  said  Browning  him- 
self could  not  subsequently  repudiate  the 
transaction  in  whole  or  in  part.  Nor  did  be 
ever  seek  so  to  do,  though  be  continued  to 
reside  on  said  quarter  section  for  some  years 
thereafter,  until  his  death. 

So  far  as  plaintiff  is  concerned,  the  evi- 
dence shows,  we  think,  that  he  purchased 
with  knowledge  of  the  defendant's  claim  up- 
on the  whole  strip,  or  under  such  conditions 
and  circumstances  as  subjects  him  to  the 
equities  which  existed  as  between  the  origi- 
nal parties.  He  testifies  as  follows:  "I  first 
knew  the  quarter  section  alKiut  1875.  and 
Dr.  Browning  was  then  living  on  it;  and  the 
railroad  then  ran  across  it,  and  has  ever 
since.  I  first  owned  the  quarter  section 
in  1880.  Bought  it  in  September  of  that 
year,  of  Mr.  Selecman,  and  sold  it  next  year 
to  Mr.  Barnett;  and  he  sold  it  to  Gill,  to 
whom  I  made  the  deed  in  1881.  Did  not 
own  it  again  until  July,  1883.  when  I  bought 
it  from  B.  F.  Hargis,  and  have  owned  it 
since.  J.  £.  George  is  now  in  possession, 
and  has  been  for  some  time.  I  traded  it  to 
him  for  some  land  in  Jackson  county  on  con- 
dition that,  after  this  suit  is  settled,  he  shall 
have  all  except  fifty  feet  on  each  side  of  tlie 
railroad;  but  no  deeds  have  passed  yet. 
Knew  the  railroad  ran  across  tiie  quarter 
when  I  bought  it."  It  also  appears  from  ' 
plaintiff's  own  testimony  that,  when  he  pur- 
chased the  land,  there  was  a  section-house, 
built  by  the  company,  extending,  as  plaintiff 
himself  says,  over  50  feet,  and  as  far  out  to 
the  south  as  the  claim  of  the  right  of  way. 
Other  evidence  shows  that  the  section-house 
had  been  built  us  early  as  1872,  and  had  been 
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occaplod  thereafter  by  the  emplojes,  and  waa 
there  at  the  date  of  plaintiff's  purchase.  With 
knowledge  of  this  sort  as  to  the  possession 
by  the  railroad  or  railroads,  the  plaintiff  is, 
we  think,  chargeable,  under  the  law,  with 
Hctaal  notice,  or  means  of  knowledge,  of  the 
defendant's  claim.  If  be  did  not  in  fact 
know,  he  could  and  should  have  inquired  as 
to  the  extent  of  the  defendant's  claim  of  ti- 
tle. Plaintiff  was  chargeable  with  the  knowl- 
edge that,  under  the  law,  the  corporation 
could  take  to  the  extent  of  100  feet.  He 
bought  the  quarter  section  subject  to  the  do- 
nation made  by  said  Browning,  his  predeces- 
sor in  title,  to  the  railroad  company,  and  was 
aware  of  its  possession,  as  above  stated:  and 
this,  we  think,  is  sufficient  to  estop  him  from 
claiming  as  an  innocent  purchaser  for  value. 

As  before  stated,  the  evidence,  we  think, 
shows  the  original  corporation  was  put  in 
passession  of  the  right  of  way,  consisting  of 
100  feet,  by  the  said  owner  of  the  land  at  that 
time,  and  that  the  entry  of  said  corporation 
was  with  color  and  claim  of  title  to  said  ex- 
tent and  width.  Said  original  corporation 
and  successor  remained  in  the  actual  and  ex- 
clusive and  continuous  possession  of  the  25 
feet,  at  least,  under  color  and  claim  of  title  to 
the  whole  strip,  exercising  in  all  that  time 
such  usual  acta  of  ownership  as  the  nature  of 
the  property  permitted.  This  is,  we  think,  a 
possession  of  the  whole  strip,  and  gives  de- 
fendant title  under  the  statute  of  limitations. 

A  number  of  other  questions  are  suggested 
and  discussed  in  briefs  of  counsel,  but  their 
consideration  is  unnecessary  to  the  proper 
disposition  of  the  case,  and  need  not  be  fur- 
ther noticed.  For  the  reasons  hereinbefore 
stated,  the  judgment  of  the  circuit  court  is 
reversed,  in  which  all  the  judges  concur. 


Keith  v.  Binohau. 

{Supreme  Cowrt  oj  Missouri.     March  82,  189a) 

SpboiUi  Taxes — Stbibt  iMPBovxiixNTa— Bti- 

DBXCa. 

1.  The  provision  of  Const.  Mo.  1875,  art.  2,  (31, 
that  private  property  cannot  be  taken  or  damaged 
for  pnblio  use  until  compensation  has  been  actual- 
ly paid,  applies  only  to  the  exercise  of  eminent  do- 
main, and  it  is  no  defense  to  special  taz-bUis  for 
street  improvements  that  the  property  was  dam- 
aged by  the  Improvement  and  no  compensation  has 
been  made  therefor. 

2.  As  the  law  requires  that  the  city  engineer 
shall  take  a  receipt  from  the  contractor  for  street 
improvements  before  delivering  special  tax-bills 
to  aim,  it  will  be  presumed,  in  an  action  on  snch 
bills,  in  the  absence  of  evidence  to  the  contrary, 
that  the  law  was  complied  with. 

8.  Moreover,  the  bills  being  prima  facie  evi- 
dence of  the  liability  of  the  property  to  the  charge 
stated  in  them,  under  Bess.  Acts  Mo.  1875,  p.  252, 
art.  8,  J  4,  the  burden  is  on  defendant  to  prove  that 
receipts  were  not  given  therefor. 

4.  The  claim  for  damages  to  property  by  rea- 
son of  changes  in  the  street  is  a  personal  claim  of 
the  owner  of  the  property  at  the  time  of  the  in- 
jury, and  does  not  run  with  the  land. 

5.  As  the  judgment  can  be  levied  only  on  the 
land  against  which  the  special  tax  is  a  charge,  it  is 
no  defense  to  the  action  that  defendant  does  not 
own  the  land,  or  that  an  action  of  ej  eotment  for  the 
land  is  pending. 


0.  It  is  not  necessary  that  the  tax-biUs  shall 
show  that  every  prerequisite  step  necessary  to 
their  validity  has  been  taken.  Laws  Mo.  1875,  pp. 
251,  252,  art.  8,  JJ  8,  i. 

Appeal  from  circuit  court,  Jackson  coun- 
ty; J.  H.  Slovek,  Judge. 

This  is  an  action  to  enforce  two  special 
tax-bills,  issued  under  the  charter  of  Kansas 
City,  Mo.,  for  grading  the  road-way  and  side- 
walks of  May  street,  in  that  municipality. 
The  petition  is  in  the  usual  form  in  such 
cases,  demanding  special  judgment  against 
certain  real  estate  described,  "claimed  by  de- 
fendant," and  alleged  to  be  chargeable  with 
said  bills,  under  the  city  charter.  The  an- 
swer, besides  a  general  denial,  contained  an 
equitable  defense,  noticed  more  fully  here- 
after, aa  well  as  the  following:  "Defendant, 
fora  third  defense  to  the  tax-bills  sued  upon, 
states  that  the  lot  described  in  plaintiff's  pe- 
tition is  now,  and  was  at  all  the  times  stated 
In  plaintiff's  petition,  private  property;  that 
the  grading  mentioned  in  plaintiff's  petition 
was  done  for  public  use,  and  damaged,  and 
did  not  benefit,  said  lot;  that  no  compensa- 
tion was  made  or  tendered  to,  or  paid  into, 
court  for  any  person,  aa  the  owner  of  said 
lot,  on  account  of  said  damages.  Wherefore, 
the  defendant  asks  judgment. "  To  this  last 
defense  the  trial  court  sustained  a  demurrer. 
The  remaining  issues  were  tried,  and  on  find- 
ings for  plaintiff  special  judgment  was  ren- 
dered, in  due  form,  for  the  amount  of  the 
tax-bills  to  be  levied  upon  the  property  de- 
scribed. The  form  which  the  bilb  have  Is 
best  shown  by  this  copy  of  one  of  them :  "No. 
24.  Special  tax-bill  for  grading  a  street, 
avenue,  or  highway,  exclusive  of  sidewalks 
thereon.  The  City  of  Kansas,  in  the  county 
of  Jackson,  the  state  of  Missouri.  I,  Will- 
iam B.  Knight,  city  engineer  of  the  City  of 
Kansas,  aforesaid,  certify  that  there  has  been 
completed  the  work  of  grading  the  sidewalks 
thereon,  to  be  done  as  provided  by  ordinance 
No.  23,277  of  the  City  of  Kansas,  aforesaid, 
entitled  "An  ordinance  to  grade  a  part  of 
May  street,"  approved  October  19.  1882; 
that  when  such  work  was  completed  I  com- 
puted the  cost  thereof,  and  apportioned  such 
cost  among  the  several  lots  and  parcels  of 
land  to  be  charged  therewith,  according  to  the 
values  thereof  fixed  by  the  city  assessor,  ac- 
cording to  law,  and  charged  each  lot  and  par- 
cel of  property  with  its  proper  share  of  such 
cost;  that,  after  so  apportioning  and  charg- 
ing the  cost  of  such  work,  I  made  out  this 
special  tax-bill,  according  to  such  apportion- 
ment and  charge,  in  favor  of  Kansas  City 
Grading  Company,  by  James  Lillis,  superin- 
tendent, the  contractor  to  be  paid,  against 
the  following  described  lot  or  parcel  of  land 
in  the  City  of  Kansas,  in  said  county  and 
state,  to-wit:  Lot  26,  block  6,  Hubbard's 
addition  to  the  City  of  Kansas;  that  said 
land  has  been  and  is  charged  as  aforesaid 
with  two  hundred  and  sixty-eight  and  twen- 
ty-six one-hundredths  dollars,  ($268.26,)  its 
proper  share  of  such  costs,  which  sum.  if  not 
paid  in  thirty  days  after  the  issue  liereof. 
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shall  bear  interest  from  the  issae  hereof  at 
the  rate  of  fifteen  per  cent,  per  annum.  The 
work  so  completed  consisted  of  8,242.5-10 
cubic  yards  of  rock  excavation,  costing 
82,107.63,  and  24,827  cubic  yards  of  eartli- 
workand  furnishing  materials  therefor,  cost- 
ing $4,934.37,  making  the  total  cost  for  the 
grading  of  said  street,  between  the  points  as 
above  named,  87,042.00,  and  said  lot  or  par- 
cel uf  land  against  which  this  special  tax-bill 
is  issued   is  charged   as   aforesaid  for  the 

7^!^  part  of  such  work,  materials,  and  total 
costis.  I  certify  this  special  tax-bill  to  be 
correct,  this  2(Jth  day  of  July,  1883.  WiLi^ 
lAM  B.  Kkight,  City  Engineer  of  the  City  of 
Kansas."  And  indorsed  on  the  back  thereof 
the  following:  "Special  tax-bill.  For  street, 
Registered.  No.  24.  For  $268.26.  Vol.  5. 
page  420,  in  city  engineer's  office.  Issued 
July  26,  1883,  by  city  engineer.  Assign- 
ment. February  5,  1884.  For  value  re- 
ceived, this  special  tax-bill  and  the  lien  there- 
of is  hereby  assigned  to  Uiclinrd  H.  Keith, 
and  he  is  authorized  to  sign  the  name  of  the 
Kansas  City  Grading  Company  to  the  receipt. 
Kansas  City  Gbadino  Compamt.  Bt 
Jamks  Lillis.  Superintendent." 

After  the  usual  steps  therefor,  defendant 
appealed  to  the  Kansas  City  court  of  appeals. 
That  court  sent  the  case  here,  because  a  con- 
stitutional question  was  raised  and  discussed 
by  counsel.  The  other  essential  facts  ^pear 
in  the  course  of  the  opinion. 

Wash  Adanis,  R.  H.  Field,  and  Rollins 
Bingham,  for  appellant.  Bryant  &  Holmes, 
for  respondent. 

Babolat,  J.,  {after  stating  the  facts  as 
above.)  1.  We  will  flrst  consider  the  ruling  of 
the  trial  court  on  the  demurrer  to  the  third 
defense,  as  what  may  be  said  on  that  branch 
of  the  case  may  possibly  abbreviate  the  dis- 
cussion on  other  points.  It  is  claimed  by  de- 
fendant that  the  tax-bills  in  suit  were  issued 
in  violation  of  that  section  of  the  constitution 
which  declares  "that  private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out just  compensation.  Such  compensation 
shall  be  ascertained  ■•■  *  *  in  such  manner 
as  may  be  prescribed  by  law ;  and  until  the 
same  shall  be  paid  to  the  owner,  or  into  court 
for  the  owner,  the  property  shall  not  be  dis- 
turbed." Const.  1875,  art.  2,  §  21.  Looking 
at  this  defense  from  the  most  favorable  stand- 
point, it  is  evident  that  it  is  untenable.  The 
section  of  the  constitution  just  quoted  refers 
to,  and  is  intended  to  regulate  the  exercise  of, 
the  right  of  eminent  domain,  whereas  special 
assessments  for  local  improvements,  such  as 
the  tax-bills  before  us,  are  referable  to,  and 
sustainable  under,  the  taxing  power.  This 
distinction  is  well  recognized  both  here  and 
elsewhere  in  the  United  States.  Garrett  v.  St. 
Louis,  (1857,)  25  Mo.  605;  Lewis,  Em.  Dom. 
§  5.  If  the  taxing  power  has  been  called  into 
play  in  the  mode  required  by  law  for  the  pur- 
pose of  paying  for  a  local  improvement,  such 
as  paving  or  grading  a  street  it  is  no  defense 


to  a  bill  issued  therefor  to  saj,  as  Is  said  here, 
that  the  street  or  the  improvement  damaged, 
and  did  not  benefit,  the  property,  though,  if 
such  were  the  fact,  the  party  injured  might 
have  his  action,  on  a  proper  showing,  under 
the  constitution  for  such  injury.  Household- 
er V.  City  of  Kansas,  83  Mo.  488.  If  the  city 
had  invoked  the  power  of  eminent  domain  un- 
lawfully in  the  premises,  it  could  be  held  ac- 
countable therefor;  but  that  would  not  inter- 
fere with  the  collection  of  the  special  tax-bill 
for  an  improvement  regularly  made  under  the 
taxing  power.  The  right  of  action  which  a 
person  might  thus  liave  .-igainst  the  munici- 
pality would  constitute  no  just  defense  to  the 
claim  of  the  contractor,  who  had  made  the 
improvement,  and  to  whom,  under  the  law 
in  question  here,  the  tax  assessment  is  pay- 
able. The  nature  of  these  special  taxes  has 
been  already  so  fully  explained  by  judicial  de- 
cisions in  this  stale  that  little  that  would  be 
new  could  now  be  added.  As  in  other  appli- 
cations of  the  taxing  power,  it  is  not  always 
possible  to  establish  a  scheme  of  assessment 
which  shall  bear  with  absolute  uniformity  on 
all  property  subject  to  the  tax.  Much  lati- 
tude of  discretion  in  exercising  that  power 
belongs  to  the  legislative  department,  and  the 
courts  will  not  interfere  with  it  unless  there 
is  some  manifest  abuse  which  is  not  claimed 
in  this  case. 

Tile  third  defense  in  the  answer  is  other- 
wise insufflcient.  It  does  not  allege  that  de- 
fendant was  the  owner  of  the  land  when  it 
was  damaged,  as  claimed.  In  the  absence  of 
such  an  allegation,  no  defense  would  exist, 
even  under  defendant's  theory  of  the  purport 
of  the  constitutional  provision  relied  upon. 
We  have  recently  held  that  such  damages  are 
a  personal  claim  of  the  owner  of  the  property 
at  the  time  of  the  injury,  and  that  they  do  not 
run  with  the  land.  Hilton  v.  St.  Louis,  12 
S.  W.  Rep.  657.  Hence,  in  any  view  taken 
of  the  answer,  the  ruling  of  the  trial  courton 
the  demurrer  to  it  was  correct. 

2.  Defendant  next  contends  that  the  tax- 
bills  .could  not  be  liens  in  any  event  unless 
the  contractor  had  receipted  for  them,  as  re- 
quired by  the  city  charter.  There  was  no  evi- 
dence that  such  receipt  was  or  was  not  given. 
But  plaintiff  produced  the  tax-bills  in  evi- 
dence, and  thd  law  required  the  city  engi- 
neer to  tal<e  such  receipt  from  the  contract- 
or before  delivering  the  bills.  In  the  absence 
of  any  contrary  showing,  it  would  be  pre- 
sumed that  the  city  engineer  acted  rightfully 
in  the  premises,  and  that  the  receipt  was  there- 
fore given.  Apart  from  that,  the  bills  them- 
selves are  made  prima /octe  evidence  of  the 
liability  of  the  property  to  the  charge  stated 
in  them.  Sess.  Acto  1875,  p.  252,  art.  8,  §  4. 
The  burden  was,  hence,  on  defendant  to  prove 
that  such  receipt  was  not  given.  No  such 
proof  was  offered. 

8.  The  assignment  of  error  next  calling  for 
notice  is  that  based  on  the  assumption  that 
defendant  is  nottheownerof  the  land  against 
which  these  special  taxes  are  a  charge.  If 
this  be  so,  she  cannot  be  prejudiced  by  any 
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judgment  in  the  cause,  for  the  reason  that  it 
can  only  be  levied  on  the  property  described. 
But  she  evidently  claims  an  interest  in  it,  and 
the  city  charter  declares  that  "it  shall  be  suf- 
ficient for  the  plaintiff  to  *  *  •  allege 
that  the  party  or  parties  made  defendants 
own,  or  claim  to  own,  the  land  charged,  or 
some  estate  or  interest  therein,  as  the  case 
may  be."  Sess.  Acts  1875,  p.  252.  The  leg- 
islative intent  in  that  enactment  is  clear 
enough.  It  is  to  permit  the  tax-bill  to  reach 
and  bold  such  interest  or  esbtte  as  defendant 
may  actually  have,  and  to  make  a  claim  of 
title  a  sufficient  basis  to  bring  a  party  into 
court  as  a  defendant  By  a  stipulation  in  the 
cause  it  was  furthermore  conceded  that  de- 
fendant  was  in  possession  of  the  property,  and 
unexplained  possession  is  prima  facie  evi- 
dence of  title. 

4.  The  equitable  defense  set  up  in  the  an- 
swer seeks  to  obtain  relief  against  ttie  prose- 
cution of  this  action  because  of  the  pendency 
of  an  ejectment  suit  for  the  land  affected  by 
the  tax-bills  between  defendant  and  a  cor- 
poration of  which  plaintiff  is  president  and 
manager.  This  is  obviously  no  defense,  in 
view  of  what  has  been  already  said  in  this 
opinion.  Only  such  interest  or  estate  as  de- 
fendant actually  owns  can  be  charged  with 
the  lien  of  the  bills,  and  the  pendency  of  an 
action  to  try  the  title  affords  no  reason  to 
stay  the  enforcement  of  a  special  tax  suit 
against  such  interest  or  estate,  on  the  facts 
here  disclosed,  under  the  charter  of  Kansas 

aty. 

5.  It  is  not  necessary  that  each  tax-bill 
should  show  on  its  face,  as  defendant  claims, 
that  every  prerequisite  step  necessary  to  its 
validity  has  been  taken.  The  law  does  not 
require  that.  The  charter  declares  on  this 
point  that  "the  city  engineer  sliall,  after  so 
apportioning  and  charging  the  cost  of  any 
work,  make  out  and  certify  special  tax-bills, 
according  to  such  apportionment,  and  charge 
*  •  *  against  the  several  lots  or  parcels 
of  land  charged.  •  *  *  Each  tex-bill 
shall  contain  a  description  of  the  lot  or  parcel 
of  lands  against  which  it  is  issued,  full  and 
correct  enough  to  identify  the  same.  ♦  *  * 
No  such  tax-bill  need  give  the  name  of  any 
party  owning  or  interested  in  the  land 
charged  and  bound  by  lien."  Charter,  art.  8, 
g§  S,  4;  Laws  1875,  pp.  251,  252.  All  that 
need  be  said  further  on  this  point  is  that  we 
regard  the  tax-bills  before  us  as  complying 
with  the  law  in  so  far  as  concerns  any  olajec- 
tion  that  has  been  called  to  our  attention. 
Xo  other  assignment  of  error  seem  to  require 
discussion.  All  the  Judges  concurring,  the 
judgment  is  affirmed. 


OrPT  OF  St.  Loots  t>.  Thomas  et  ah 

Samb  e.  Wetzei.  et  al. 

{Supreme  Court  of  Miesouri.    March  S2,  1890.) 

Hmnaeju.  Cobpobatiohs— Opening  Stkebts— Af- 

PEAL. 

Under  Rev.  St.  Mo.  1879,  p.  1607,  §S  6-10,  (St. 
LooIb  city  charter,}  providing  Uiat,  in  proceedinxs 


to  open  alleys,  the  dt^  may  dlamiss  at  anv  time 
before  final  action  by  the  circuit  court  on  the  re- 
port of  the  commissioners,  an  appeal  by  the  prop- 
erty owners  from  an  order  denying  a  new  trial  is 
premature  where  final  action  has  not  been  taken 
on  the  report,  though  at  the  time  of  the  appeal  tba 
court  was  in  a  position  to  take  final  action. 

Appeal  from  St.  Louis  circuit  coart;  L.  B. 
Yau-iant,  Judge. 

S.  7'.  Farrish,  for  appellant.  Leverett 
Bell  and  O.  S,  Broadhead,  for  respondent. 
William  E.  Fiste  and  Henry  Kortjohn,  for 
Thomas. 

Bbaob,  J.  This  was  a  proceeding  in  th« 
circuit  court  of  St.  Louis  to  open  through  the 
premises  of  the  defendant  Thomas  an  alley 
70  feet  2J  inches  long  by  16  feet  wide.  The 
premises  of  Thomas  are  situate  in  block  695 
in  said  city,  and  extend  from  the  east  to  the 
west  side  of  said  block,  along  the  south  line 
thereof.  Previous  to  the  institution  of  this 
suit  an  alley  16  feet  wide,  running  north  and 
south,  had  been  dedicated  and  opened  through 
this  block  from  Miller  street,  on  the  north, 
southwardly  to  the  north  line  of  Thomas' 
premises;  and  these  proceedings  were  insti- 
tuted to  extend  the  alley  south  70  feet  2^ 
inches  through  the  Thomas  property  to  Barry 
street,  on  the  south  side  of  said  block.  The 
commissioners,  by  their  report,  valued  the 
strip  of  ground  thus  proposed  to  be  taken, 
with  the  improvements  thereon,  at  the  sum 
of  8820,  and,  to  pay  for  the  same,  assessed 
benefits  against  each  of  the  owners  of  the 
ground  in  said  block,  including  said  Thomas, 
abutting  along  the  entire  line  of  the  alley 
from  Miller  to  Barry  street,  to  pay  the  same. 
The  defendants,  owners  of  the  land  abutting 
on  said  alley  other  than  the  said  Thomas,  ex- 
cepted to  the  report  of  said  commissioners  ap- 
portioning the  benefits  aforesaid  to  each  of 
tliem;  and,  their  exceptions  liaving  been  over- 
ruled, they  excepted ;  and,  their  motion  for  a 
new  trial  having  been  overruled,  they  ap- 
peal. The  defendant  Thomas  moves  to  dis- 
miss the  appeal  on  the  ground  that  no  final 
judgment  has  been  rendered  by  the  circuit 
court  from  which  an  appeal  will  lie. 

The  provisions  of  the  charter  governing  in 
such  cases  are  as  follows:  Rev.  St.  1879,  p. 
1607.  '"Sec.  6.  When  the  commissioners  sliall 
have  viewed  the  property,  and  assessed  the 
value  and  damages  and  benefits,  they  shall 
make  their  return  of  such  assessment,  in 
writing  and  under  oath,  to  the  circuit  court, 
which  shall  be  filed  by  the  clerk  thereof.  In 
making  such  report,  the  value  and  damages 
allowed  to  each  owner,  and  the  benefits  as- 
sessed against  each  individual,  shall  be  sepa- 
rately stated.  Sec.  7.  The  report  of  said 
commissioners  may  be  reviewed  by  the  cir- 
cuit court  on  written  exceptions  filed  by  either 
party  in  the  clerk's  office  within  ten.days  after 
the  filing  of  such  report,  and  the  court  shall 
make  such  order  therein  as  right  and  justice 
may  require,  and  may  order  a  new  appraise- 
ment on  good  cause  shown;  but  the  hearing 
of  such  exceptions  shall  be  summary,  and 
the  court  shall  fix  a  day  therefor,  without  de- 
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lay,  upon  the  filing  of  any  such  exceptions, 
or  within  ten  days  after  the  expiration  of  the 
time  given  said  city  to  report  the  same  to  the 
assembly,  as  hereinafter  provided."  "Sec.  9. 
Upon  the  report  of  said  commissioners  being 
filed  in  the  circuit  court,  or  with  the  clerk 
thereof,  the  court  shall  give  to  the  city  of  St. 
Louis,  upon  application  of  the  city  counselor, 
reasonable  time  to  report  the  result  of  the 
same  to  the  assembly  for  its  information  and 
approval,  during  which  time  no  action  shall 
be  had  in  or  by  said  court  upon  said  report; 
and  the  city  of  St.  Louis  shall  have  the  right, 
at  any  time  before  the  final  connrmation  of 
said  report,  to  dismiss  and  withdraw  said 
proceedings  on  payment  of  the  costs  thereof. 
Should  the  city  dismiss  or  withdraw  any  pro- 
ceedings for  condemnation  after  the  report 
of  the  commissioners  has  been  filed,  no  action 
for  sucli  condemnation  shall  be  had  for  a  pe- 
riod of  ten  years  next  thereafter,  unless  upon 
the  petition  of  the  owners  of  three-fourths  of 
the  property  fronting  on  the  line  of  the  pro- 
pos^  improvement,  or  upon  payment  by  the 
city  of  the  entire  value  and  damages  such  as 
aforesaid.  Sec.  10.  When  the  report  of  the 
commissioners  shall  have  been  approved,  or 
final  action  taken  thereon,  by  the  court,  the 
clerk  of  the  circuit  shall  make  a  certified  copy 
of  the  report,  and  the  final  action  of  the  court 
thereon,  and  deliver  the  same  to  the  city 
comptroller,  who  shall  forthwith  record  the 
same  in  a  book  to  be  provided  for  that  pur- 
pose. It  shall  be  the  duty  of  the  comptroller," 
as  soon  as  the  same  is  recorded,  to  furnish  a 
copy  thereof  to  the  assembly;  and  the  assem- 
bly shall,  at  its  first  session  thereafter,  make 
an  appropriation  for  the  payment  out  of  the 
city  treasury  of  all  damages  assessed  in  favor 
of  the  owners  of  property  appropriated,  and 
the  city  treasurer  shall  cause  the  same  to  be 
paid  to  the  parties  entitled  thereto,  respect- 
ively, or  into  court  for  their  use,  as  provided 
by  ordinance.  Any  failure  of  the  assembly, 
within  the  time  above  stated,  to  make  such 
appropriation,  shall  operate  as  a  dismissal  of 
such  proceedings;  and  no  further  action  for 
such  condemnation  shall  be  commenced  for 
a  period  of  ten  years,  except  as  hereinbefore 
provided  in  case  of  a  dismissal  by  the  .city." 
The  report  of  the  commissioners  appointed 
in  tills  case  was  filed  in  the  circuit  court  on 
the  8th  day  of  December,  1886.  Within  10 
days  thereafter,  to-wit,  on  the  17tb  of  De- 
cember, 1886,  the  appellants  herein  filed  their 
exceptions  to  such  report;  and  no  further  ac- 
tion was  taken  thereon  by  the  court  until  the 
27th  of  June,  1887,  thus  afTording  the  city 
counselor  ample  time  to  report  to  the  assem- 
bly the  action  of  said  commissioners  l>efore 
the  court  proceeded  further,  at  which  date, 
the  city  having  failed  to  dismiss  or  withdraw 
said  proceedings,  as  it  might  have  done  by 
payment  of  costs,  under  section  9,  supra,  and 
said  exceptions  coming  on  to  be  heard,  they 
were  on  the  day  last  aforesaid  overruled,  to 
which  action  of  the  court  the  appellants  duly 
excepted.  That  the  case  at  this  stage  of  the 
proceedings^  under  the  charter  provisions 


cited,  was  in  condition  for  final  action  by  the 
court,  we  think,  there  can  be  no  question; 
but  the  court  took  no  such  action.  A  motion 
for  new  trial  was  made  and  overruled,  and 
an  appeal  granted,  witliout  any  action  by  the 
court  upon  the  report  of  the  commissioners; 
and  that  report  remains  there  undisposed  of. 
Until  final  action  is  taken  by  that  court  upon 
such  report,  there  is  nothing  finally  deter- 
mined, and  nothing  to  appeal  from.  The  ap- 
peal, consequently,  being  premature,  must  be 
dismissed.    All  concur. 


State  v.  Bubns. 

(Supreme  Court  of  MUsourt    Jan.  37, 1890.) 

For  majority  opinion,  see  12  S.  W.  Bep. 
801. 

Shebwood,  J.  I  dissent,  for  the  following 
reasons:  It  is  among  the  fundamentals  of 
criminal  jurisprudence  that,  in  indictments 
for  felonies,  nothing  material  can  be  supplied 
by  implication  or  intendment,  2  Hawk.  P.  C. 
c.  25,  §§  60.  61;  1  Chit.  Grim.  Law,  172;  1 
Bish.  Grim.  Proc.  §§  79-81.  86,  88.  517.  518. 
519,  eepecially  last  three  sections.  See,  also, 
2  Hale,  F.  C.  193;  Buss.  Crimes,  (4tb  £d.) 
676,  note;  State  v.  Hayward,  83  Mo.  299; 
Stiite  v.  Herrell,  97  Mo.  105,  10  S.  W.  Bep. 
887;  State  v.  Meyers,  12  S.  W.  Bep.  516,— 
which  last  cases  cited  from  our  own  Beports 
the  foregoing  opinion  virtually  overrules. 
That  opinion  is  a  new  departure  from  all 
precedent  form  and  authority.  If  it  be  suf- 
ficient to  say  in  an  indictment  that  the  de- 
fendant, with  a  certain  knife,  "did  strike, 
stab,  and  thrust,  in  and  upon  the  left  side  of 
the  body  of  him,  the  said  Frank  Phelan,  one 
mortal  wound, "  why  would  it  not  be  also  suf- 
ficient to  say,  in  another  indictment,  that 
the  defendant,  with  a  certain  pistol,  "did 
shoot,  strike,  discbarge,  and  fire  off,  in  and 
upon  the  left  side  of  the  body  of  him,  the 
said  Frank  Phelan,  one  mortal  wound?" 
Would  any  one  contend  that  such  an  indict- 
ment would  be  good?  If  not  good  in  the 
latter  case,  how  then  good  in  the  former? 
If  all  forms  are  to  be  discarded  and  held  for 
naught;  if  only  what  the  indictment  means 
is  to  be  considered, —  then  prosecutions  in 
criminal  causes  will  certainly  be  greatly  sim- 
plified. If,  for  an  instance,  a  man  is  to  l>e 
charged  with  uttering,  or  passing  counterfeit 
money,  all  that  the  indictment  need  charge 
is  that  he  "shoved  the  queer."  If  he  is  to  be 
charged  with  forgery,  all  that  need  be  said  ia 
that  he  "  wrongfully  imitated  the  handwrit- 
ing of  A.  B." 

Clark  v.  Faiblet. 
(Supreme  Court  cf  M(a»ourL    March  93,  1890.) 

Appeal  from  St.  Louis  circuit  court;  Dan> 
lEL  Dillon,  Judge. 

A.  A.  Paxon,  for  appellant.  Fmnkffobetn 
and  E.  A.  3.  Garetche,  for  respondent. 
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Pbb  Cubiau.  The  appellant  has  filed 
briefs  in  this  case,  hut  he  has  tiled  nothing 
which  is,  or  professes  to  be,  an  abstract  or 
abridgment  of  the  record,  as  required  by  con- 
solidated rules  15  and  16;  and  because  of  a 
failure  to  comply  with  these  rales  the  judg- 
ment is  affirmed. 


OOLB  COUMTT  V.  DALLUETKR. 

(Supreme  Court  qf  Mlssourt    Moroh  82, 1890.) 

COUSTT  TRBASUBKtS  —  SnTLBlONT  O*  ACOOCNTS 

— Etidbxcb. 

1.  TtM  ooDntj  oonrt,  before  which  Rev.  Rt.  Ho. 
1879, 1  KITS,  makes  it  the  dat7  of  a  oounty  treaanrer, 
or  the  personal  rapresentatlTe  of  a  deceased  coun- 
ty treasurer,  to  settle  his  accounts,  does  not,  in 
such  examination,  act  in  a  judicial  capacity,  but 
merely  as  an  auditor  of  public  aooonnta,  or  as 
flnanraal  agent  of  the  county. 

9.  Rey.  St.  Mo.  1878,  S  8SH9,  requires  certain 
oflBcera,  not  including  county  treasurers,  to  settle 
their  accounts  with  the  county  court  at  each  term, 
and  pay  into  the  treasury  any  balance  found  due; 
and  section  5880  gives  the  county  court  authority, 
if  th«7  neglect  to  render  true  accounts,  to  adjust 
ttMdr  accounts  aooording  to  the  best  information 
it  can  obtain,  and  ascertain  the  balance  due,  tor 
whioh,  under  section  5888,  it  may  enter  judgment. 
Held,  that  these  sections  do  not  proVide  for  or 
contemplate  a  judgment  against  the  personal  rep- 
resentative of  a  deceased  ofBoer. 

3.  The  proceeding  provided  by  these  sections 
is  special  and  summary,  and  does  not  oust  the  cir- 
cuit and  probate  courts  of  their  general  jurlsdio- 
tlon. 

4.  Rev.  St.  Ho.  1879, 1 103,  giving  probate  oourts 
lurisdictlon  of  suits  against  executors  and  admin- 
istrators on  demands  against  deceased  persons, 
gives  them  jurisdiction  of  claims  by  a  county 
against  the  personal  representaUve  of  a  deceased 
county  treasurer. 

5.  For  any  balance  due  a  county  from  Its  treas- 
urer, the  county  may  either  sue  on  nis  official  bond 
or  8n«  the  treasurer  in  as$iimpHt;  or,  if  the  treas- 
urer Is  dead,  it  may  enforce  its  oiaim  in  the  pro- 
bate court  against  his  estate. 

8.  Rev.  St.  Mo.  1879,  f  5378,  requiring  the  out- 
going county  treasurer,  or,  if  he  be  dead,  his  ad- 
ministrator, to  deliver  to  the  successor  in  office  all 
moneys  belonging  to  the  county,  does  not  require 
suits  for  such  moneys  against  toe  outgoing  treas- 
urer or  bis  administrator  to  be  brought  in  the  name 
of  sncb  successor;  but,  under  seouons  SS56,  68S7, 
giving  counties  express  authority  to  sue  in  tlieir 
own  names  for  money  due  them,  the  suit  should  be 
brought  in  the  name  of  the  county. 

7.  The  probate  court  made  an  order  adjoum- 
ingnntU  August36th,  across  Uie  entry  of  which  was 
written, "  Vacated ; "  this  being  a  method  of  setting 
aside  orders  once  entered  on  the  record.  On  Au- 
gust 23d  an  order  was  entered  adjourning  the  reg- 
ular term,  and  providing  for  an  adjoumea  term  on 
Augnst  26tli,  on  which  day  another  order  was  en- 
tered adjourning,  and  providing  for  another  ad- 
journed term  on  September  llth.  •  Held,  that  the 
probate  ooort  had  jurisdiction  to  allow  demands  at 
either  of  the  adjourned  terms,  under  Rev.  St.  Mo. 
1S79,  t  lOM,  pronding  that  adjourned  sessions  may 
beheldlncontlnuationof  the  regular  terms,  where 
so  ordered  in  term-time,  and  section  198,  providing 
that  demands  may  be  allowed  by  the  probate  court 
at  an  adjourned  term. 

&  A  receipt  by  a  succeeding  treasurer,  pnr- 
portlBg  to  be  in  fnU  of  the  balance  due  the  county 
from  a  deceased  treasurer  on  a  certain  fund,  is 
only  fnlma  fault  evidence  of  payment  in  full ;  and 
the  county  can  show  the  amount  due,  and  the 
treasurer's  personal  representative  the  amount 
paid,  by  other  evidence. 

Appeal  from  circuit  court.  C!oIe  oounty. 
For  report  on  former  bearing,  tub  wmUnt 


Cole  County  v.  Schmidt,  see  10  S.  W.  Bep. 
888. 

Silver  di  Brovm,  for  appellant.  Draffen  A 
Williams  and  Edtoards  dk  Davidson,  for  le 
spondent. 

Black,  J.  Frank  Schmidt  was  elected 
treasurer  of  Cole  county  at  the  November 
election  in  1882.  He  qualified  and  continund 
to  discbarge  the  duties  of  his  office  until  his 
death,  which  occurred  in  NoTember,  1884. 
Jacob  Tanner  l>ecame  the  successor  of 
Schmidt.  Kunigunda  Schmidt  qualified  as 
the  executrix  of  the  deceased  treasurer.  Cole 
county  filed  a  claim  in  the  probate  court 
against  the  Schmidt  estate  for $1,647.74,  bal- 
ance claimed  to  be  due  on  the  county  interest 
fund,  which  claim  was  allowed  by  the  pro- 
bate court;  and  the  executrix  appealed.  The 
circuit  court,  on  a  trial  anew,  sustained  a 
demurrer  to  the  evidence,  and  the  county 
sued  out  this  appeal,  pending  which  the  exe- 
cutrix died;  and  the  cause  has  been  revived 
in  the  name  of  Dallmeyer,  administrator  with 
the  will  annexed. 

1.  For  the  defendant,  it  is  insisted  that  the 
probate  court  had  no  jurisdiction  to  allow  the 
demand;  and,  if  it  be  so,  then  it  must  follow 
that  the  circnit  court  had  no  jurisdiction  of 
the  appeaL  The  claim  is  founded  on  the  no- 
tion that  the  statute  gives  the  circuit  court 
exclusive  jurisdiction  to  hear  and  determine 
such  demands.  Section  5378,  Bev.  St.  1879, 
makes  it  the  duty  of  the  county  treasurer  to 
settle  semi-annnally  with  the  county  court  at 
specified  terms  of  the  court;  and,  in  case  of 
his  death,  it  is  made  the  duty  of  his  executor 
or  administrator  to  make  immediate  settle 
ment,  and  deliver  to  the  successor  in  office 
all  money  belonging  to  the  county,  "and  a^i 
each  settlement  the  county  court  shall  imme> 
diately  proceed  to  ascertain  by  actual  exam- 
ination and  count  the  amount  of  balance  of 
funds  in  the  bands  of  such  treasurer  to  bt 
accounted  for,  and  to  what  particular  fun'l 
or  funds  it  appertains,  and  cause  to  be  spreal 
on  its  records,  in  connection  with  the  entry 
of  such  settlement,  the  result  of  such  exami- 
nation and  count."  The  county  courts  of 
this  state  have  many  duties  to  perform,  some 
of  which  are  judicial,  and  others  are  not  of 
that  character.  The  court,  in  making  the 
stated  settlements  with  the  treasurer  and  oth- 
er officers,  does  not  act  in  a  judicial  cupacily. 
It  acts  in  the  capacity  of  an  auditor  of  public 
accounts,  or  as  the  financial  agent  of  the 
county.  This  matter  has  been  so  often  con- 
sidered by  this  court  that  it  is  sufficient  to 
cite  the  following  cases:  Marion  Co.  v.  Phil- 
lips, 45  Mo.  76;  State  v.  Boberts,  60  Mo.  402; 
State  V.  Boberts,  62  Mo.  888;  State  v.  Smith, 
65  Mo.  464. 

Section  5879,  Bev.  St.  1879,  makes  it  the 
duty  of  collectors,  sheriffs,  marshals,  clerks, 
constables,  and  other  persons  chargeable  with 
moneys  belonging  to  any  county,  to  settle 
with  the  county  court  at  each  stated  term, — 
there  being  four  of  these  terms, — and  to  pay 
into  the  treasury  any  balance  found  due;  and 


688 


SOUTHWESTEBU  EEPORTEB,  Vou  13. 


(Mo. 


section  5380  declares:  "If  any  person  thus 
chargeable  shall  neglect  or  refuse  to  render 
true  accounts,  or  settle  as  aforesaid,  the  court 
shall  adjust  the  accounts  of  such  delinquent 
according  to  the  beat  information  they  can 
obtain,  and  ascertain  the  balance  due  to  the 
county."  And  section  5883  enacts:  "Unless 
the  delinquent  appear  on  the  first  day  of  the 
next  succeeding  term,  and  show  good  cause 
for  setting  aside  such  settlement,  the  court 
shall  enter  up  a  judgment  for  the  amount 
due.  with  30  per  cent,  per  annum  until  paid, 
and  issue  execution  therefor.  Such  .delin- 
quent shall,  moreover,  be  deemed  guilty  of  a 
misdemeanor  in  oflice,  and  proceeded  against 
accordingly."  This  proceeding  commenced 
and  carried  on  by  tlie  county  court  under  sec- 
tions 5380  and  5383,  is  a  different  thing  from 
the  stated  settlements  made  on  the  presenta- 
tion of  the  officers'  accounts,  and  is,  undoubt- 
edly, judicial  in  its  character.  Owens  v.  An- 
drew County  Court,  49  Mo.  372.  If  these  sec- 
tions have  any  application  to  the  treasurer 
at  all,  they  do  not  provide  for  or  contemplate 
a  judgment  against  an  executor  or  adminis- 
trator of  a  deceased  officer.  Certainly  an  ex- 
ecution could  not  be  issued  by  the  ooanty 
court  against  a  dead  man's  estate. 

Again,  there  is  not  a  word  in  any  of  the 
sections  before  noted  that  professes  to  give 
the  county  court  exclusive  jurisdiction.  The 
proceeding  pointed  out  for  the  county  court 
to  pursue  is  special  and  summary,  and  does 
not  oust  the  circuit  and  probate  courts  of 
their  general  jurisdiction.  The  remedy  pro- 
vided for  in  these  sections  of  the  statute  is 
cumulative,  and,  if  resorted  to  at  all,  must 
be  had  at  the  time  and  in  the  manner  speci- 
fied. Turning  now  to  the  administration 
law,  we  see  the  probate  courts  have  jurisdic- 
tion to  hear  and  determine  all  suits  against 
executors  and  sdministralors  upon  demands 
against  deceased  persons.  Section  192.  Debts 
due  a  county,  except  taxes,  must  be  allowed 
and  classed  as  other  demands,  though  a  pri- 
ority is  given  to  them.  From  all  this  tliere 
can  be  but  one  conclusion,  and  that  is  this: 
That  the  summary  proceeding  which  may  be 
had  in  certain  cases  in  the  county  court  does 
not  in  the  least  affect  the  jurisdiction  of  the 
probate  and  circuit  courts.  Tlie  demand  of 
the  county  against  the  olficer  may  be  estab- 
lished by  the  judgment  of  the  circuit,  or,  if 
he  be  dead,  then  by  the  circuit  or  prol»te 
court. 

2.  The  next  point  made  is  that  the  suit 
should  have  been  on  the  bond  of  the  treasur- 
er. Tlie  county  could,  of  course,  sue  on  the 
bond,  but  it  is  not  restricted  to  that  remedy. 
The  giving  of  the  bond  did  not  extinguish 
the  treasurer's  general  obligation  to  pay  over 
whatever  funds  of  the  county  were  in  his 
hands  at  the  expiration  of  the  term  of  his 
office.  For  any  balance  the  county  could 
either  sue  on  the  bond  or  sue  the  treasurer 
in  assumpsit.  Walton  v.  U.  S.,  9  Wheat. 
651.  And,  the  treasurer  being  dead,  the 
claim  may  be  allowed  against  his  estate  by 
the  probate  court. 


3.  Again,  it  is  insisted  that  the  succeeding 
treasurer  is  the  only  party  who  can  maintain 
this  suit,  and  this  claim  is  based  on  section 
5378  of  the  statutes  before  noted.  That  sec- 
tion malces  it  the  duty  of  the  outgoing  treas- 
urer, or,  if  he  be  dead,  then  of  his  adminis- 
trator, to  deliver  to  the  successor  in  office  all 
things  pertaining  thereto,  and  all  moneys  be- 
longing to  the  county;  but  no  express  au- 
thority is  given  the  succeeding  treasurer  to 
sue  in  bis  own  name  for  moneys  due  the 
county.  By  sections  5356  and  5357,  express 
authority  is  given  to  the  county  to  sue  in  its 
own  name  for  any  money  due  to  it.  Where 
the  funds  sued  for  belong  to  the  county,  and 
the  suit  is  upon  a  bond  given  to  the  state  as 
obligee,  the  suit  should  be  in  the  name  of  the 
slate  to  the  use  of  the  county;  but.  if  the  ac- 
tion is  not  on  a  bond  or  contract  in  the  name 
of  a  third  person,  then  the  suit  should  be  in 
the  name  of  the  county.  This  is  not  only  the 
plain  letter  of  the  statute  law,  but  it  is  the 
result  of  the  former  adjudications  of  this 
court.  State  v,  Kubey,  77  Mo.  618;  State  v. 
Sappington.  68  Mo.  454;  Lafayette  Co.  v. 
Hixon,  69  Mo.  581;  Barry  Co.  v.  McGIoth- 
lin,  19  Mo.  308. 

4.  It  is  also  contended  by  the  defendant 
that  the  claim  was  allowed  by  the  probate 
court  after  it  had  adjourned  until  court  in 
course,  and  for  that  reason  the  probate  judge 
had  no  jurisdiction  to  hear  or  allow  it.  The 
facts  as  disclosed  by  the  record  are  these: 
The  regular  term  began  on  the  10th  of  Au- 
gust, 1885,  and  the  transcript  shows  the  fol- 
lowing orders:  August  20, 1885.  "Ordered 
that  the  court  adjourn  until  August  26, 1885," 
and  across  this  entry  is  written:  "Vacated." 
August  22,  1885.  "It  appearing  that  the 
business  of  this  court  requires  an  adjourned 
term,  it  is  hereby  ordered  that  one  be  held 
commencing  Wednesday,  August  26,  1885: 
and  it  is  further  ordered  that  the  present 
regular  term  of  this  court  be  adjourned  with- 
out day."  On  August  26th  a  like  order  was 
made  for  an  adjourned  term  on  the  11th  of 
September,  and  adjourning  court  without 
day.  The  demand  was  allowed  on  the  11th 
of  September.  The  effect  of  writing  the 
word  "Vacated"  across  the  entry  of  August 
20lh  was  to  set  aside  that  order.  This  is  an 
informal  method  of  vacating  an  order  once 
spread  upon  the  records  of  a  court,  but  the 
intention  is  clear  enough.  The  order  made 
on  August  22d,  after  providing  for  an  ad- 
journed term  on  the  26th  of  the  same  month, 
goes  on  to  say  that  the  regular  term  is  ad- 
journed without  day.  This  order  must  be 
taken  and  construed  us  a  whole;  and,  when 
this  is  done,  it  amounts  to  saying  this:  "The 
regular  term  is  now  closed,  but  an  adjourned 
term  will  be  held  on  the  26th  of  tliis  month. " 
The  statute  concerning  courts  of  record  pro- 
vides that  "special  or  adjourned  sessions"  may 
be  held  in  continuation  of  the  regular  terms 
when  so  ordered  in  term-time.  Section  1044. 
These  special  or  adjourned  terms  are  continu- 
ations of  the  regular  term,  and  yet  they  are 
called  "adjourned terms;"  uidtbe statute pro- 
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Tides  that  demiinils  may  be  allowed  by  the  pro- 
bate court  at  a  regular  or  adjourned  term.  Sec- 
tion 198.  The  order  made  on  August  22d 
was  sufficient,  and  it  gave  the  court  the  power 
to  hold  an  adjourned  term  on  the  26th  of 
that  month,  and  the  order  made  on  that  day 
gave  the  court  the  power  to  hold  a  further 
adjourned  term  on  September  11th,  and  the 
court  had  the  power  to  allow  demands  at 
either  of  these  adjourned  terms;  notice  of 
the  presentation  of  the  same  having  been 
given,  which  was  done  in  the  present  case. 

5.  The  evidence  tends  to  show  that  Schmidt 
made  a  settlement  with  the  county  on  May  6, 
1884;  that  there  was  then  due  the  county  in- 
terest fund  $6,252.64:  that  subsequently  he 
received  other  amounts  from  the  collector 
due  the  same  fund,  making  in  all  $7,046.49; 
that  he  and  his  executrix  paid  out  various 
amounts,  leaving  in  his  hands  to  that  fund 
fund  $1,646.79.  The  amount  paid  bytheex- 
ecutrix  is  evidenced  by  the  receipt  of  Tan- 
ner, the  succeeding  treasurer,  showing  a  pay- 
ment of  $11,877.55,  "being  in  payment  of 
the  following  balances  found  due  the  follow- 
ing funds;"  and,  among  others,  "county  in- 
terest fund,  $2,053.15."  Although  this  re- 
ceipt professes  to  be  a  receipt  in  full  for  the 
balance  due  the  interest  fund,  still  it  shows 
the  exact  amount  paid  on  that  fund;  and,  if 
there  is  in  fact  a  balance  still  due,  the  receipt 
is  no  obstacle  in  the  way  of  recovering  that 
balance.  The  receipt  is  but  prima  facie  ev- 
idence; and,  as  no  formal  pleadings  are  re- 
quired in  the  probate  court,  or  in  the  circuit 
court  on  appeal,  it  was  competent  and  proper 
for  the  county  to  show  that  there  was  still  an 
nnpaid  balance  due  to  it.  On  the  other  hand, 
it  was  competent  for  the  defendant  to  show 
that  the  whole  amount  paid  by  the  executrix 
was  all  that  was  due  the  county  on  the  vari- 
ous funds. 

6.  Many  other  matters  are  suggested  why 
the  judgment  should  not  be  reversed,  but 
we  thinis  enough  has  been  said  to  show  that 
this  case  must  be  tried  on  its  merits;  and  to 
that  end  the  judgment  is  reversed,  and  the 
cause  remanded. 

Shebwood,  J.,  dissents.  The  other  judges 
COD  our. 
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1.  Acts  Tenn.  1860-70,  a  64,  relating  to  un- 
lawful entry  and  detainer,  proviaes  that  proceed- 
ings in  soch  actions  may,  by  writ  of  oerliorari  and 
tupersedats,  be  removed  to  the  cirouit  oonrt  with- 
in 80  days  after  judgment,  upon  a  petition  showing 
merits.  Beld  that,  where  sncb  petition  is  not  filed 
nntil  after  the  80  days  have  elapsed,  it  must,  in  ad- 
dition to  showing  merits,  show  a  good  and  suffl- 
tient  cause  for  the  delay,  and  such  as  would  enU- 
(le  the  petitioner  to  relief  under  the  general  rules 
of  removal  on  such  writs. 

2.  In  an  action  of  unlawful  entry  and  detainer, 
defendants  claimed  under  a  lease  for  15  years 
from  plaintiffs  grantor.  It  appeared  that  J.  and 
H.,  a  married  woman,  had  owned  the  land,  J.  hav- 
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ing  an  estate  for  life,  and  H.  the  remEilnder;  that 
J.  nad  leased  to  H.  his  interest;  and  that  she,  with 
the  parol  consent  ot  J.,  had  leased  to  dafendanta 
for  15  years,  giving  them  a  writing  signed  by  her- 
self, but  whloh  was  not  registered.  Afterwards 
J.  and  H.  conveyed  to  plaintiff,  who  registered 
his  deed.  The  lease  given  by  H.  did  not  appear  to 
have  been  executed  by  her  under  private  examina- 
tion. Held  that,  under  Code  Tenn.  S  2080,  requir- 
ing leases  for  more  than  three  years  to  be  regis- 
tered, and  section  3074,  providing  that  a  registered 
tnstmment  shall  be  of  effect  as  against  an  unregis- 
tered instrument  of  earlier  date,  the  lease  to  de- 
fendants was  inoperative  as  against  plaintiffs 
deed. 

Appeal  from  circuit  court,  Shelby  county; 
L.  H.  EsTES,  Judge. 

Action  for  unlawful  detainer  brought  by 
S.  A.  Rogers  against  Vincent  Wheaton  and 
wife.  There  was  judgment  for  defendants* 
and  plaintiff  appealed. 

T.  W.  and  R.  Q.  Broum,  for  appellant.  A. 
H.  Douglas*,  for  itppeliees. 

Lttrton,  .T.  This  is  an  action  of  anlaw- 
ful  detainer.  The  suit  was  begun  before  a 
magistrate,  who  rendered  judgment  for  the 
plaintiff.  More  than  30  days  after  judgment, 
the  defendants  obtained  writs  of  certiorari 
and  mpersedeat  to  remove  the  case  to  the 
circuit  court.  This  petition  showed  merits, 
but  gave  no  reason  for  failing  to  appeal.  A 
motion  to  dismiss  the  petition  was  overruled 
by  the  circuit  judge.  The  case  was  then 
heard  upon  the  merits,  and  judgment  ren- 
dered for  the  defendants,  and  from  this  judg- 
ment the  plaintiff  has  appealed,  and  assigns 
error.  By  the  act  of  1869-70,  c.  64,  carried 
into  the  compilation  of  Millil^en  &  Yertrees 
at  sections  4092  and  4093,  it  is  provided  that 
proceedings  in  actions  ot  unlawful  entry  or 
detainer  may,  by  writs  of  certiorari  and  ««- 
persedeas,  be  removed  to  the  circuit  court 
upon  petition  showing  merits  "  within  thirty 
days  after  rendition  of  judgment. "  The  pe- 
tition, in  such  case,  need  not  show  any  rea- 
son for  failing  to  appeal;  it  need  only  show 
merits.  Elliott  v.  Lawless,  6  Heisk.  123. 
But  to  entitle  the  petitioner  to  this  relief  up- 
on the  merits  alone,  the  petition  must  be 
filed  within  30  days,  as  required  by  the  stat- 
ute. If  more  than  30  days  have  elapsed  be- 
fore application  for  writs  of  certiorari  and 
supersedeas,  the  petitioner  must  show  a  good 
and  sufficient  reason  for  his  delay,  such  as 
would  entitle  him  to  relief  under  the  general 
rules  applicable  to  the  removal  of  causes  to 
the  circuit  court  upon  such  writs.  Section 
3362  of  the  Code,  which  permitted  such  causes 
to  be  taken  to  the  circuit  court  by  certiorari, 
at  any  time  before  the  writ  of  possession  is 
executed,  was  repealed  by  the  act  of  1869-70, 
and  the  lime  within  which  the  cause  may  be 
removed  by  certiorari  fixed  at  30  days.  The 
petition  should,  upon  motion,  have  been  dis- 
missed. But  upon  the  merits  the  judgment 
should  have  been  for  the  plaintiff.  This  prop- 
erty was  part  of  a  larger  parcel,  originally 
owned  by  A.  B.  Jewell  and  Mrs.  S.  C.  Holt, 
the  former  owning  an  estate  for  life  and  the 
latter  the  remainder  interest.  By  permission 
of  the  owner  of  the  life-estate  Mrs.  Holt  oc- 
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cupled  the  lot  in  controversy  as  tenant  at  will, 
paying  no  rent.  While  thus  in  possession, 
she  sublet,  with  the  parol  consent  of  the  life- 
tenant,  this  lot  to  the  defendants  for  a  term 
of  15  years.  A  writing  to  this  efTect  was 
signed  by  Mrs.  Holt  and  her  husband,  and 
delivered  to  defendants.  This  lease  was  never 
signed  by  the  life-tenant,  and  the  privy  ex- 
amination of  Mrs.  Holt  was  never  taken,  and 
the  lease  never  registered.  In  this  situation 
the  plaintiff  bought  the  entire  property,  in- 
cluding the  leased  portion.  He  took  deed  in 
fee  from  both  Jewell  and  Holt  and  wife,  with 
covenants  of  seizure  and  warranty.  This 
deed  was  duly  executed  and  at  once  regis- 
tered. An  action  of  unlawful  detainer  was 
then  instituted  to  dispossess  defendants. 
There  was  judgment  tor  defendants.  This 
judgment,  as  appears  by  memorandum  opin- 
ion upon  the  record,  was  aflSrmed  by  this 
court  upon  the  ground  that  defendants  were 
tenants  from  year  to  year  at  will,  and  could 
not  be  dispossessed  after  another  yearly  rent- 
ing had  begun,  no  notice  having  been  given 
before  expiration  of  the  year  of  an  intention 
to  terminate  the  tenancy.  Afterwards  notice 
was  given,  and  a  new  action  brought  at  ex- 
piration of  the  current  year,  with  the  results 
at>ove  stated. 

A  lease  for  more  than  one  year  is  by  the 
statute  of  frauds  required  to  bis  in  writing. 
Code,  8  1758.  If  for  more  than  three  years,  it 
is  such  an  instrument  as  is  required  to  be 
registered.  Code,  §  2030.  The  lease  of  a 
married  woman,  required  to  be  In  writing  or 
registered,  is  invalid,  and  does  not  estop  her, 
unless  hei-  acknowledgment  be  taken  after 
privy  examination  in  the  manner  prescribed 
iortbe  execution  of  deeds  and  "other  instru- 
juents''by  the  statute.  Her  privy  examination 
is  part  of  the  execution  of  the  instrument. 
It  is  the  privy  examination,  and  not  her  signa- 
ture, which  gives  validity  to  her  deed.  Fer- 
ry V.  Calhoun,  8  Humph.  551.  By  section 
2074  of  the  Code  effect  is  given  to  the  instru- 
ment Brst  registered  over  one  of  earlier  date, 
unless  it  be  proven  in  a  court  of  equity  that 
the  party  claiming  under  the  subsequent  deed 
had  notice  of  the  previous  instrument.  Un- 
der tl)is  provision  a  court  of  law  can  look 
only  to  the  priority  of  registration,  and  proof 
of  notice  of  the  unregistered  instrument  was 
irrelevant  and  incompetent.  Bledsoe  v. 
Bogers,  3  Sneed,  466.  The  parol  consent  of 
Jewell,  the  tenant  for  life,  to  a  letting  for  a 
term  of  15  years  was,  under  the  statute  of 
frauds,  Ineffectual  and  invalid,  and  had  no 
other  effect  than  to  ratify  the  tenancy  of  de- 
fendants as  tenants  at  will  from  year  to  year. 
The  non-execution  of  the  lease  by  Mrs,  Holt 
in  manner  required  by  statute  makes  the 
lease  as  a  lease  for  more  than  one  year  void 
as  to  her.  The  non-registration  of  the  lease 
made  it  ineffectual  as  to  Rogers  in  a  court  of 
law,  his  deed  having  been  first  registered, 
even  if  valid  as  to  the  lessons.  The  result  la 
that  Wheaton  and  wife  were  tenants  at  will 
from  year  to  year,  the  written  lease  being  a 
nullity.    They  ware  lessees  by  parol  for  15 


years,  which  constitutes  them  tenants  at  will 
from  J  ear  to  year.  Shepherd  v.  Cummings, 
1  Cold.  854.  The  judgment  of  the  circuit 
court  will  be  reversed,  and  petition  dis- 
missed, with  costs. 


Harmon  v.  HAOsnTr  et  al. 
LotrisviLLB  Bankino  Co.  v.  Sakb. 
(Supreme  Court  of  Tenneteet.    Kay  1, 189a) 
Kbootiabi,b  iNBTBumiiTS  —  Boxi.  Fim  Holssb. 
The  fact  that  the  payee  of  a  ne^tlable  note, 
at  the  time  he  neffotlated  it  with  plaintlil  bank,  da- 
posited  ooUoterals  to  Beonie  it,  does  not  import 
notioe  to  plaiatiS  of  failure  of  consideration  where 
plalntUTs  president  and  cashier  tesUfy  that  the^y 
knew  nothing  of  the  consideration,  except  that  it 
was  ^ven  for  some  kind  of  property,  and  that  Va» 
payee  told  them  that  the  note  was  good,  and  that 
he  preferred  to  have  it  discounted  so  that  he  would 
not  be  appealed  to  by  the  maker  for  an  extension  of 
time. 

Error  to  chancery  court,  Shelby  county;  B. 
M.  EsTES,  Chancellor. 

Qavlt  (ft  Patteriany  for  plaintl£F  in  error. 
Myen  &  Sneed,  for  defendants  in  error. 

FoLKES,  J.  These  cases  were  consolidated 
in  the  court  below,  and  heard  together,  result- 
ing in  a  decree  in  favor  of  the  banking  com- 
pany against  Hagerty  for  principal,  interest, 
and  protest  fees  upon  a  certain  note  for 
63,333.83,  executed  by  said  Hagerty,  payable 
to  the  order  of  Archer  Harmon,  and  by  the 
latter  Indorsed,  before  matarity,  to  the  said 
banking  company.  The  decree  is  now  before 
us  on  writ  of  error. 

The  contention  on  behalf  of  the  maker  of 
the  note  is  that  the  note  was  given  for  an  undi* 
vided  one-fourth  interest  in  certain  patent- 
rights,  the  title  to  which  was  not  wholly  in 
the  vendor,  and  that  the  assignment  of  the 
interest  so  purchased  was  Incumbered  with 
certain  reservation  of  royalties,  tbe  existence 
of  which  were  kept  secret  from  Hagerty,  and 
that,  by  reason  of  these  matters  and  other 
transactions  growing  out  of  Such  purchase, 
and  connected  with  the  partnership  formed 
for  carrying  on  the  business  in  which  the 
patent-rights  were  to  be  used,  the  said  Ha- 
gerty liad  equities  against  said  note  suflBcient 
to  defeat  any  recovery  thereon,  and  that  the 
Louisville  Banking  Company  was  not  an 
innocent  holder  for  value  of  said  note,  so  as 
to  defeat  such  equities.  The  chancellor  held 
that  there  was  no  fraud  in  the  procurement 
of  the  note,  and  that  no  valid  defenses  existed 
thereto,  even  against  Harmon,  the  payee. 
He  also  adjudged  that  the  bank  was  an  inno- 
cent holder,  and  could  recover  on  the  note 
even  had  there  been  the  fraud  and  failure  of 
consideration  as  charged  by  Hagerty. 

In  the  view  we  have  taken  of  the  case,  it 
is  unnecessary  here  to  discuss  the  volumi- 
nous proof  on  the  question  of  fraud  in  the 
inception  of  the  note.  If  the  bank  be  an  inno- 
cent bolder  of  the  note,  the  decree  in  its  l^vor 
must  be  affirmed.  Inasmuch  as  this  notedoes 
not  disclose  on  its  face  that  it  was  given  for 
an  interest  in  a  patent-right,  itji)<m  not  fall 
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within  the  act  of  1879,  o.  228,  carried  into  the 
Mill.  &y.  conopilatioa  at  section  2481,  allow- 
ing  all  defenses,  legal  and  equitable,  against 
the  indorsee  that  might  be  made  against  the 
original  payee. 

With  this  statute  out  of  the  way,  we  hare 
to  consider  whether  the  l>ank  is  an  innocent 
holder  under  the  law-merchant.  The  maker 
of  the  note  predicates  bis  contention  that  it 
is  not  such  holder  upon  the  fact — which,  it 
is  claimed,  is  developed  in  the  proof — that 
the  payee,  at  the  time  the  note  was  dis- 
counted, agreed  to  and  did  leave  with  the 
bank  an  amount  of  money  equal  to  the  face 
of  the  note  as  collateral  security  for  the  ulti- 
mate payment  of  the  note,  and  that  in  conse- 
quence of,  and  as  a  part  of,  said  agreement, 
the  bank  assumed  to  and  has  sued  the  maker, 
without  appropriating  said  money  or  col- 
lateral of  the  indorser.  This  tact,  it  may  be 
and  is  conceded,  is  a  matter  that  can  be 
looked  to  by  the  court  as  proof  tending  to 
show  that  the  bank  did  not  discount  said 
note  in  good  faith;  and  this  fact,  unex- 
plained or  unqualified  by  other  proof,  might 
well  warrant  tlie  court  or  jury,  as  the  case 
may  be.  in  finding  that  the  transaction  was 
a  mere  device  resorted  to  for  the  purpose  of 
making  out  a  case  of  bona  flde  purchase  or 
discount  on  the  part  of  the  bank,  so  as  to  de- 
feat the  equities  of  the  maker  as  against  the 
payee.  But,  where  the  purchase  or  discount 
of  the  note  is  otherwise  made  in  good  faith, 
with  no  knowledge  of  any  infirmities  in  the 
note,  and  nothing  to  excite  suspicion  in  the 
mind  of  the  party  discounting  or  purchasing 
the  same,  the  mere  fact  that  the  bank,  being 
nnacquainted  with  the  maker,  and  knowing 
nothing  of  his  financial  rating,  required  or 
accepted  collateral  security  from  its  cus- 
tomer, the  indorser,  at  whose  instance  and 
for  whose  l)eneflt  the  discount  was  made, 
will  not  be  sufficient  to  require  the  court  to 
hold,  as  a  matter  of  law,  that  such  bank  is 
not  an  innocent  holder.  Here  the  president 
and  cashier  of  the  bank  both  swear  positively 
that  they  knew  nothing  of  the  consideration 
for  which  said  note  was  given,  save  that  it 
was  for  some  kind  of  property;  that  they  dis- 
counted it  for  the  accommodation  of  the 
payee,  who  was  a  regular  customer  and  de- 
positor with  the  bank;  that  their  customer 
told  them  at  the  time  the  note  was  good,  and 
the  payee  solvent,  and  that  be  had  no  doubt 
but  what  it  would  be  paid  at  maturity,  but 
that  he  preferred  to  have  It  discounted,  so  that 
he  Would  not  be  appealed  to  by  the  maker,  as 
his  friend,  for  delay  or  extension.  It  is  urged 
by  counsel  for  the  bank  that  the  agreement  as 
to  collateral  was  not  made  at  the  time  of  the 
discount,  but  only  after  the  maker  had  de- 
faulted; and  such  is  the  statement  of  the 
payee  in  bis  deposition.  But,  from  the  testi- 
mony of  the  president  of  the  bank,  while  his 
language  may  be  open  to  the  same  construc- 
tion, it  appears  to  us  to  point  to  the  time  of 
the  discount  as  the  time  when  such  agree- 
ment was  made;  and,  in  reaching  the  con- 
clusion that  It  does  not  defeat  the  right  of  the 


bank  to  recover  as  an  Innocent  holder  in  due 
course  of  trade,  we  have  accepted  the  proof 
as  showing  that  the  agreement  was  contem- 
poraneous with  the  act  of  purchase. 

The  decree  of  the  chancellor  will  be  af> 
firmed,  so  far  as  it  renders  judgment  on  the 
note  in  favor  of  the  bank  against  Hagerty. 
But,  inasmuch  as  there  is  still  pending  in  the 
court  below  one  of  these  bills  for  the  settle- 
ment  of  the  partnership  accounts  between 
Haimon,  Hagerty,  and  Warren,  growing  out 
of  the  business  connected  with  these  patents, 
in  which  the  matters  of  fraud  in  the  pro- 
curement of  said  note  by  Harmon  may  be 
material  to  Hagerty,  it  is  deemed  proper  to 
so  modify  the  decree  of  the  chancellor  as  to 
leave  open  the  question  of  fraud  and  failure 
of  consideration  for  said  note  as  between 
Hagerty  and  Harmon. 


Powell  v.  YiBaimA  Const.  Co. 
(Suvreme  Court  af  Tmnetsee.    April  SO,  1880.) 

UiSTBB  AND  BlBVANT— Iin>BPXin>XIIT  OOV- 
T&1.CT0B. 

A  construction  oompany  ougagei  In  buttd- 
Ing  a  railroad  made  a  subcoatraot  for  the  con- 
stmoUoa  of  the  road  from  a  given  point  as  far  as 
the  company's  chief  engineer  might  determine, 
the  company  to  famish  a  locomotive  and  train, 
with  engineer,  fireman,  and  brakeman,  for  the 
nse  of  the  snbcontractors  in  such  work.  Held 
that,  while  engaged  in  such  work,  the  subcontract- 
ors were  independent  contractors,  for  whose  neg- 
ligence in  the  management  of  the  train  the  com- 
pany was  not  liable. 

Appeal  from  circuit  court,  Shelby  counfy; 
L.  H.  £sT£s,  Judge. 

Action  by  John  W.Powell  against  the  Yir- 
ginla  Construction  Company.  Defendant  ob- 
tained judgment.    Plaintiff  appeals. 

M.  B.  Frtzevant,  for  appellant.  /.  ff, 
Wataon,  for  appellee. 

Lttrton,  J.  The  defendant  is  a  corpora- 
tion engaged  in  the  business  of  doing  railway 
construction  under  contract.  It  had  a  con- 
tract for  the  construction  of  the  Tennessee 
Midland  roail  from  Memphis  to  Jackson.  It 
sublet  a  portion  of  the  tracklaying  to  a  firm 
of  contractors  known  in  the  record  as  Meri- 
ditli  &  Horton.  The  plaintiff,  while  the  gen- 
eral servant  of  defendant,  and  while  acting 
as  a  brakeman,  was  injured  in  making  a 
coupling,  and  sustained  the  loss  of  an  arm. 
The  negligence  alleged  was  that  of  Meridith, 
one  of  the  subcontractors ;  and  the  case  turns 
upon  the  question  of  the  liability  of  defend- 
ants for  his  negligence.  The  contract  be- 
tween Meridith  &  Horton  and  defendant  was 
in  the  following  words  and  figures: 

"Virginia  Construction  Company.  Arti- 
cles of  agreement  (signed  in  triplioa^)  made 
and  concluded  this  15th  day  of  November, 
1887,  by  and  between  J.  P.  Meridith  and  J. 
B.  Horton,  under  the  firm  name  of  Meridith  8t 
Horton,  parties  of  the  first  part,  and  the  Vir- 
ginia Construction  Company,  party  of  the 
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second  part:  Witnesseth,  that  the  parfy  of 
the  first  part  does  hereby  agree  to  ]»j  the 
track  of  the  Tennessee  Midhind  Bail  way 
Company  east  from  a  connection  with  the  M. 
Sb  C.  B.  B.  tracks  at  or  near  McGhee's  Junc- 
tion as  far  as  the  chief  engineer  of  the  party 
of  the  second  part  may  determine  and  order, 
for  the  sum  of  four  hundred  and  seveaty-flve 
dollars  ($475.00)  per  mile.  Including  all 
handling  and  rehandllng  of  materials,  to-wit: 

For  unloading  rails,  ties,  and  fastenings  on 

arrival  per  mile tl6  00 

Reloading  and    unloading    Bame  during 

Srogress  of  work 60  00 

trlbution  of  ties 125  00 

Laying  and  surf  aoing  track 275  00 

Total, — laying  and  surfacing  per  mile, 
complete,  including  all  handling  of 
materials  of  every  kind $475  00 

— ^It  Is  understood  that  the  party  of  the  sec- 
ond part  will  furnish  push-cars,  locomotive, 
flats,  and  engineer,  flreman,  and  one  brake- 
man  ;  that  there  shall  be  two  thousand  eight 
hundred  and  sixteen  (2,816)  ties  to  the  mile, 
full  spiked;  that  the  fish-plates  shall  have 
four  (4)  bolts  to  the  joint,  carefully  adjusted ; 
and  that  the  track  shall  be  surfaceil  with  the 
best  material  found  contiguous  to  the  road- 
bed, but  material  for  surfacing  is  not  to  be 
taken  from  the  embankments,  but  procured 
outside  of  the  slopes;  and,  where  necessary, 
said  material  shall  be  hauled.  In  crossing 
the  river  bottoms,  or  at  other  places  where 
surfacing  material  is  difficult  to  get,  such 
extra  allowances  may  be  made  as  the  chief 
engineer  deems  equitable.  The  parties  of 
the  first  part  hereby  agree  to  put  in  the  cat- 
tle-guards upon  that  part  of  the  road  where 
the  track  is  laid  by  them  as  per  plan  fur- 
nished, including  excavation  of  pit  and  all 
materials  for  guard  and  fencing,  for  $45.00 
each.  The  lumber  used  in  cattle-guards  to 
be  of  heart  white  oak,  heart  past  oak,  or 
heart  yellow  pine,  free  from  all  defects  cal- 
culated to  impair  strength;  the  whole  to  be 
done,  in  a  thorough  and  workman-like  man- 
ner, to  the  satisfaction  of  the  chief  engineer 
of  the  party  of  the  second  part.  Approved 
as  being  in  accordance  with  proposal  of  par- 
ty of  the  first  part.  B.  H.  Temple,  Chief 
Engineer.  Meridith  &  Horton.  Witness 
the  following  signittures:  Witness:  T.  T. 
Tallet,   C.   L.   Powers,  Jb.    Virginia 

constbootion  company.    by  ,  v. 

P.  &  Q.  M.  Attest:  B.  L.  Tratlor,  Asst. 
Secty." 

No  question  is  made  as  to  the  competency 
of  the  several  members  of  the  crews  of  the 
train  for  the  posts  to  which  they  were  as- 
signed by  defendants,  in  whose  general  serv- 
ice they  were.  The  negligence  alleged  is 
that  Mr.  Meridith  temporarily  displawd  the 
engineer  on  one  of  the  construction  engines, 
and  ordered  his  flreman  to  act  as  engineer, 
while  plaintiff,  a  brakeman  on  same  train, 
did  some  necessary  coupling.  By  the  negli- 
gent and  unskillful  ox>ndact  of  this  acting  en- 
gineer, in  the  manaitement  of  the  engine 
while  maViiij  this  coupling,  plaintiffs  arm 


was  crushed.  It  is  charged  that  the  unfit- 
ness of  this  flreman  to  manage  an  engine 
was  known  to  Meridith,  and  unknown  to 
plaintiff.  Flaintifl's  suit  was  originally 
against  both  the  Tennessee  Midland  road  and 
the  Virginia  Construction  Company.  There 
have  been  two  trials  of  the  cause.  The  first 
resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiff,  but  against  the  construction 
company  alone.  This  verdict  as  against  de- 
fendant was  set  aside,  and  new  trial  grant- 
ed. Upon  the  second  trial,  there  was  ver- 
dict and  judgment  for  defendant.  Both  rec- 
ords are  before  us,  but  no  error  is  assigned 
upon  the  failui-e  of  the  circuit  Judge  to  set 
aside  the  verdict  in  the  first  trial  in  favor  of 
the  railway  company. 

Was  Meridith  tlie  agent  or  servant  of  the 
Virginia  Construction  Company  in  the  man- 
agement of  this  construction  train  ?  If  be 
was,  defendant  is  responsible  for  his  negli- 
gence. If,  however,  lie  was  not  the  agent  or 
servant  of  defendant,  but  an  independent 
contractor  with  reference  to  the  work  be  had 
contracted  to  do,  and  in  the  management  and 
control  of  this  t^ain,  and  the  defendant  bad 
no  right  to  control  his  conduct  in  the  partic- 
ular matter  complained  of,  tlien  plaintiff's 
remedy  would  be  against  Meridith  &  Horton, 
the  subcontractors,  and  not  against  defend- 
ant. An  independent  contractor  is  one  who, 
exercising  an  independent  employment,  con- 
tracts to  do  a  piece  of  work  according  to  his 
own  methods,  and  without  being  subject  to 
control  of  his  employer,  except  as  to  the  re- 
sult of  his  work.  The  employer  of  such  a 
conti'actor,  if  he  be  a  fit  and  proper  person, 
and  the  work  be  not  in  itself  unlawful  or  a 
nuisance  in  itself,  or  necessarily  attended 
with  danger  to  others,  will  not  be  responsible 
for  his  negligence,  or  that  of  his  subcontract- 
ors or  his  -  servants.  Mr.  Thompson,  in  his 
work  upon  Negligence,  says  that  "in  every 
case,  the  decisive  question  is,  had  the  defend- 
ant the  right  to  control,  in  the  given  partic- 
ular, the  conduct  of  the  person  doing  the 
wrong  ?  "  2  Thomp.  Neg.  909.  The  fact  that 
the  general  contractor  sublets  a  part  of  the 
work  embraced  In  his  own  contract,  and  stip- 
ulates, as  in  the  contract  under  considera- 
tion, "that  the  work  is  to  be  doue,  in  a  thor- 
ough and  workman-like  manner,  to  the  sat- 
isfaction of  its  chief  engineer, "  will  not  be 
such  an  assumption  of  a  right  to  control, 
as  to  the  details  or  methods  of  doing  the 
work,  as  will  make  him  responsible  for 
wrongs  of  such  subcontractors  or  bis  serv- 
ants. Such  a  provision  is  nothing  more  than 
is  usual  and  necessary  in  order  to  enable  the 
employer  to  see  that  the  work  contracted  for 
is  carried  out,  and  neither  implies  nor  authoi^ 
izes  any  such  control  of  the  details  as  would 
make  the  contractor  his  servant  Id.  913; 
Pack  ▼.  New  York,  8  N.  T.  222;  Erie  v. 
Caulkins,  85  Pa.  St.  247;  Clark  v.  Bailroud 
Co.,  36  Mo.  202.  The  fact  that  this  contract 
provided  that  tlie  track  was  to  be  laid  as  far 
as  it  should  be  ordered  by  the  chief  engineer 
of  defendant  does  not  take  it  out  of  the  rules 
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applicable  to  independent  contractors.  Hugbes 
V.  Railroad  Co.,  15  Amer.  &  Eng.  B.  Cas. 
100. 

There  can  be  no  serious  doubt  but  that, 
«ipon  the  face  of  this  contract,  Meridith  & 
Horton  ware  independent  contractors,  with- 
in the  rule  we  have  stated,  in  so  far  as  their 
engagement  applies  to  the  surfacing  and  lay- 
ing of  track.  The  difBculty  presented  arises 
upon  that  provision  by  which  the  defendant 
contracted  to  furnish  them  with  "push-cars, 
locomotive,  flats,  and  engineer,  fireman,  and 
one  brakeman."  Now,  if  this  be  construed 
as  an  engagement  whereby  the  defendant 
agreed  to  do  part  of  the  work, — snch  part  as 
required  the  use  and  services  of  a  train, — 
and  that  it  was  to  do  this  part  with  its  own 
cars,  engines,  and  train  servants,  so  that  this 
part  of  the  work  was  to  be  done  by  it  inde- 
pendently of  Meridith  &  Horton,  or  in  con- 
junction or  co-operation  with  them,  then  the 
defendants  would  be  in  the  control  of  this 
train,  and  its  crew  would  be  not  only  their 
general  seryants,  bnt  their  special  servants, 
engaged  in  the  special  work  of  defendants.  In 
such  case,  if  Meridith  &  Horton  were  permit- 
ted by  defendants  to  manage  and  control  this 
train  exclusively,  or  in  co-operation  with  it, 
they  would  be  their  agents  and  servants  with 
respect  to  such  contract  and  management, 
although,  as  to  the  other  work  to  be  done  by 
them,  they  would  be  independent  contract- 
ors. 

Bnt,  upon  looking  to  this  contract  In  all 
its  parts,  we  do  not  think  that  it  was  con- 
templated that  any  part  of  the  work  involved 
in  it  should  be  done  or  carried  on  by  defend- 
ants, either  independently  or  in  co-operation 
with  the  subcontractors.  The  contract  re- 
quiires  M.  &  H.  to  unload  the  rails,  ties,  and 
fastenings.  Now,  this  clearly  contemplated 
the  delivery  of  these  materials  to  them,  and, 
presumably,  at  the  point  where  the  track  to 
be  laid  made  connection  with  some  completed 
railway  over  which  this  material  had  been 
shipped.  Having  unloaded  the  material  at 
the  place  of  arrival  from  the  cars  of  the  car- 
rier, the  contract  then  plainly  requires  (1)  the 
reloading  upon  their  own  train  for  distribu- 
tion along  the  line  of  the  progressing  work; 
(2)  the  unloading  at  points  convenient  for 
use  or  redistribution;  (3)  the  distribution  of 
ties  in  advance  of  tracklaying;  (4)  the  laying 
of  the  track  and  its  surfacing.  It  is  mani- 
fest that  this  work  would  require  one  or 
more  construction  trains,  with  crews  neces- 
sary for  operation.  Now,  in  view  of  the  sit- 
uation and  the  work  to  be  done,  the  meaning 
of  the  contract  seems  to  be  this:  That,  inas- 
much as,  in  the  transportation  of  material 
from  point  of  beginning  to  points  along 
the  advancing  way,  and  in  the  distribution 
thereof,  it  would  be  necessary,  in  order  to  do 
their  work,  that  the  contractors  for  track- 
laying  sboold  have  the  use  of  push  and  flat 
<»rs,  and  an  engine,  and  the  services  of  an 
engineer,  fireman,  and  brakeman,  familiar 
with  management  of  trains,  and.  Inasmuch 
as  the  defendant  owned  and  had  upon  the 


ground  such  engine  and  cars,  and  had  in  its 
services  competent  men  to  operate  such  a 
construction  train,  it  was,  therefore,  agreed 
that  defendant  should  furnish  such  con- 
struction trains  and  crew  to  Meridith  &  Hor- 
ton, to  be  under  their  control,  to  aid  them  in 
doing  their  work,  and  that  defendant  should 
on  this  account  pay  them  as  much  less  for 
the  work  they  were  to  do  as  such  appliances 
and  servants  would  cost  them  If  they  bad  had 
to  find  the  engines  and  cars,  and  pay  the 
men,  themselves.  Obvlom  economic  reasons 
would  require  that  the  train  distributing  ma- 
terials should  be  under  the  control  of  tlie 
men  who  had  contracted  to  lay  the  track. 

But  It  is  urged  very  earnestly,  that,  inas- 
much as  this  contract  implies  that  the  serv- 
ants operating  this  train  were  to  be  selected 
and  paid  by  the  defendant,  therefore  they 
continued  to  be  the  servants  of  the  defend- 
ant, and  that  no  power  to  control  them, 
or  this  train  could  be  vested  by  contract  in 
another  save  by  way  of  delegation,  and  that, 
as  matter  of  law,  the  person  exercising  con- 
trol would  be  the  agent  of  the  general  mas- 
ter. This  argument  seems  very  plausible, 
and  furnishes  the  real  point  of  difficulty  in 
the  case.  The  question  which  is  thereby 
raised  is  for  the  most  part  a  new  one,  and 
the  decisions— few  in  number — show  a  di- 
versity of  judicial  opinion.  After  careful 
consideration,  we  think  the  weight  of  opin« 
ion  as  well  as  of  reason  is  that  the  fact  that 
one  is  the  general  servant  of  one  employer 
will  not,  as  matter  of  law,  prevent  him  from 
becoming  the  particular  servant  of  anotiier. 
The  question  as  to  who  originally  employed 
the  servant,  or  who  pays  him,  is  not  always 
a  conclusive  test  as  to  who  was  his  master  In 
and  about  a  particular  work  upon  which  h« 
was  engaged.  The  better  test  would  seem 
to  be,  WHS  he,  in  regard  to  the  particular 
matter  in  which  he  was  employed,  doing  the 
work  of  his  general  master;  or  was  he  en- 
gaged in  doing  the  work  of  another,  over 
whom  the  general  master  had  no  control? 
If  he  was  performing  a  special  service  for 
another,  who,  with  reference  to  the  details  of 
such  work,  was  an  independent  contractor, 
then  the  servant  will,  as  to  that  particular 
service,  be  the  servant  of  the  one  for  whom 
such  service  was  performed,  altliough  he 
may  be  the  general  servant  of  another. 

The  case  of  Railroad  Co.  v.  Norwood,  62 
Miss.  565,  and  of  Burton  v.  Raibruad  Co.,  61 
Tex.  526,  have  been  pressed  upon  us  by 
counsel.  They  are  not  in  harmony  with  the 
view  we  have  reached,  in  so  far  as  they  seem 
to  rest  the  question  upon  the  power  of  em- 
ployment and  discharge,  and  the  duty  of  pay- 
ing. Those  tests  would  prevent  the  general 
servant  of  one  from,  under  any  circumstan- 
ces, becoming  the  particular  servant  of  anoth- 
er. The  general  master  would  always  stand 
responsible  for  his  negligence,  although  en- 
gaged in  doing  the  work  and  under  the  con- 
trol of  another.  We  think  the  better  rule, 
and  the  better  supported  rule,  to  be  that 
announced  by  Chief  Justice  Cooebubm  In 
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Bourke  t.  Gollieiy  Co.,  2  C.  F.  Div.  209.  In 
that  case  the  learned  judge  said:  "  When  one 
person  lends  his  servant  to  another  for  a  par- 
ticular employment,  tbeservarit,  for  anything 
done  in  that  particular  employment,  must  be 
dealt  with  as  the  servant  of  the  man  to  whom 
be  is  lent,  although  he  remains  the  general 
servant  of  the  person  who  lent  him."  The 
case  in  wiiich  this  principle  was  applied  was 
this:  The  colliery  company  contracted  with 
one  Whittle  to  sink  a  shaft  and  remove  the 
soil.  The  services  of  an  engine  and  engineer 
were  necessary  to  the  accomplishment  of  this 
work.  The  colliery  company,  having  such 
an  engine  and  an  engineer  in  its  service, 
contracted  to  let  Whittle  have  this  engine 
and  engineer  to  aid  him  in  doing  his  work, 
and  to  be  under  his  control,  and  that  it  should 
pay  Whittle  as  much  less  for  his  job  as  be 
would  have  bad  to  pay  if  he  had  bad  to  And 
the  engine,  and  pay  the  engineer,  himself. 
By  the  negligence  of  this  engineer,  the  gen- 
eral servant  of  the  colliery  company,  the 
plaintift,  Bourke,  sustained  an  injury  for 
which  he  sued  the  colliery  company.  It  was 
held  that  the  engineer,  being  under  the  con- 
trol of  Whittle,  an  independent  contractor, 
and  being  engaged  in  doing  his  work,  was 
while  thus  engaged  the  particular  servant  of 
Whittle,  though  he  had  been  selected  and 
paid  by  the  colliery  company,  and  was  its 
general  servant,  yet  the  latter  was  not  liable 
for  his  negligence  while  thus  engaged.  The 
same  principle  was  applied  in  the  following 
cases,  the  facts  of  which  brought  them  with- 
in the  same  general  principles  as  are  decisive 
of  the  case  now  under  consideration.  Miller 
V.  Kailroad  Co.,  39  N.  W.  Rep.  188;  Cun- 
ningham y.  Railroad  Co.,  51  Tex.  503;  Bail- 
road  Co.  T.  Qrant.  46  Qa.  417;  Vary  v.  Rail- 
road Co.,  42  Iowa,  246;  Jaslin  v.  Ice  Co.,  50 
Mich.  516,  15  N.  W.  Bep.  887. 
'  The  construction  of  this  contract  by  the 
learned  circuit  judge  was  in  accord  with  the 
view  we  have  taken  of  it.  It  was,  of  course, 
competent  for  the  plaintiff  to  show  that,  as 
matter  of  fact,  the  parties  had  put  a  differ- 
ent construction  upon  it  by  tbetr  conduct, 
and  that  defendant  had  in  fact  exercised  a  su- 
pervision and  control  over  the  work,  in  its 
details,  inconsistent  with  the  presumed  char- 
acter of  Meridith  &  Horton  as  independent 
contractors,  thus  making  a  liability  outside  of 
the  contract.  It  was  also  competent  to  show 
that,  with  reference  to  the  control  of  the  con- 
struction train,  Mr.  Meridith  was  in  fact  the 
agent  and  servant  of  defendant,  either  by  ex- 
press authority  or  by  implication  arising 
from  the  conduct  of  the  parties,  and  the  uses 
to  which  the  train  was  put.  All  proof  which 
tended  to  show  any  of  these  things  was  ad- 
mitted, and  the  jury  properly  and  clearly  in- 
structed as  to  its  legal  eSect.  There  is  an 
abundance  of  evidence  to  support,  under  our 
rule,  the  finding  of  the  jury  for  defendunt, 
snd  there  was  no  error  In  the  charge.  There 
was  no  error  in  setting  aside  the  first  ver- 
dict in  this  case,  and  none  in  refusing  to  set 
aside  the  last.    J  udgment  affirmed. 


Cbbsafeake,  0.  &  S.  W.  B.  Co.  et  al.  v. 

FOSTBB. 

(Supreme  Court  q/"  Ttnriessee.    April  27,  law.) 
Fbaotiob  OS  Appall.— iHSTBUonoxs — Railboab 

CiOMPAItlBS— NSOUOBNOa. 

1.  A  charge  of  the  court,  which,  thonRh  copied 
Into  the  transcript,  is  not  inolnded  in  the  biU  of 
exceptions,  will  not  be  considered  on  sppeaL 

8.  The  refusal  to  give  special  instructions  can- 
not be  assigned  as  error  when  such  instructions 
are  asked  for  before,  instead  of  after,  Ite  KOBeral 
charge  has  been  given,  and  such  general  charge  is 
not  preserved  in  the  bill  of  exceptions. 

8.  Under  Code  Tenn.  %  1107,  which  declares 
that  in  every  case  of  non-observance  by  a  railroad 
company  oi  certain  precautions  to  prevent  acci- 
dents the  company  shall  be  liable  for  the  damages 
caased  thereby,  the  fact  that  the  injured  person 
was  pruilty  of  contribatory  negligence,  though  ad- 
missible in  mitigation  of  damages,  is  no  bar  to  the 
action. 

Appeal  from  circuit  court.  Dyer  county; 
Thomas  J.  Flippin,  Judge. 

Parks  &  Johnston,  for  appellants.  Holmes 
Cummings  and  Latta,  Parks  <£  Draper,  for 

appellee. 

Caldweli.,  J.  On  the  2d  day  of  August. 
1888,  David  Foster,  a  colored  man,  about  70 
years  of  age,  while  walking  upon  the  railroad 
track  about  one  mile  south  of  Newbern, 
Tenn.,  was  overtaken  by  a  freight  train, 
struck  by  the  locomotive,  and  so  severely  in- 
jured that  he  died  within  an  hour.  Eliza 
Foster,  his  widow,  having  first  taken  out  let- 
ters of  administration  on  bis  estate,  brought 
this  action  against  the  plaintiffs  in  error, 
claiming  $10,000  damages.  8he  obtained  a 
judgment  for  $800,  and  the  defendants  below 
have  appealed  in  error.  Appellants  assign 
error  (1)  on  the  original  charge  of  the  trial 
judge;  (2)  on  his  action  in  r«:f  using  to  instruct 
the  jury  as  requested;  (3)  on  what  is  termed 
the  "second  charge." 

1.  The  first  assignment  cannot  be  main- 
tained, because  the  original  charge  of  the 
court  upon  which  it  is  based,  and  which  is 
complained  of  as  erroneous,  is  not  made  a 
part  of  the  record  by  bill  of  exceptions.  It 
is  true  that  what  purports  to  be  a  charge  in 
the  case  is  found  in  the  transcript,  but  it  pre- 
cedes the  bill  of  exceptions,  and  is  in  no  way 
made  a  part  of  it.  Therefore,  under  a  famil- 
iar and  well-established  rule  of  practice,  it 
cannot  be  considered  for  any  porpose  in  this 
court.  Huddleston  v.  8t^te,  7  Baxt.  55;  Bass 
V.  State,  6  Baxt.  583;  McGhee  v.  Grady,  12 
Lea,  96;  Owens  v.  State,  16  Lea,  1. 

2.  The  next  assignment  fails  for  equally 
conclusive,  but  different,  reasons.  To  put 
the  trial  judge  in  error  for  refusing  to  give 
special  instructions  to  the  j  ury  it  must  appear 
that  they  were  requested  after,  and  not  be- 
fore, he  submitted  his  general  charge,  the  ob- 
ject of  such  instructions  being  not  to  suggest 
in  the  first  instance  what  the  charge  shall  be, 
but  rather  to  supply  some  omission  or  correct 
some  mistake  made  in  the  general  charge,  to 
present  some  material  question  not  treated  at 
all,  or  to  limit  or  extend,  eliminate  or  more 
accurately  define,  some  proposition  already 
submitted  to  the  j^j^  t^y'^^i^p^^  practice 
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of  this  court,  as  laid  down  in  Boiler  t.  Bach' 
man,  5  Lea,  158,  159,  the  several  proposi- 
tions, which  it  is  insisted  were  erroneously 
refused  in  this  case,  cannot  be  considered  for 
purposes  of  reversal,  because  tliey  were  sul>- 
niicted  to  the  trial  judge  "at  the  conclusion 
of  the  evidence,"  and  no  request  for  addi- 
tional instruction  was  made  after  he  bad  de- 
livered his  charge.  Of  course,  we  know  it  is 
usual  for  counsel,  by  oral  argument  or  writ- 
ten statement,  (sometimes  botti,)  to  present 
tlieir  views  of  the  law  of  the  case  in  advance 
of  the  charge.  Xliat  is  a  proper  practice,  and 
instead  of  l>eing  condemned  is  to  be  encour- 
aged. Yet  such  presentation  is  not  to  be 
treated  as  a  request  for  additional  instruc- 
tion, and  made  ground  for  reversal,  if  not 
adopted  by  the  trial  judge.  The  office  of  spe- 
cial or  additional  instruction  is  tliat  already 
indicated.  It  may  be  said  that  counsel,  who 
have  submitted  one  view  of  .the  law,  should 
not  be  put  to  the  useless  and  embarrassing 
task  of  repeating  it,  in  the  form  of  an  addi- 
tional instruction,  after  the  court  has  given 
a  contrary  propusitiou  in  charge.  That  is 
true.  But  in  that  case  nothing  is  lost  if  the 
request  is  not  made,  because,  if  the  charge 
as  given  is  erroneous,  a  reversal  will  follow, 
without  the  request,  and,  if  correct,  the 
request  could  not  change  the  result.  Aigain, 
the  record,  after  setting  out  the  proposi- 
tions submitted  for  charge,  recites  that  the 
request  was  "refused,  and  the  court  did 
instruct  the  jury  as  follows."  As  a  mat- 
ter of  fact  nothing  follows,  and  the  bill  of  ex- 
ceptions remains  in  that  incomplete  condi- 
tion, failing  to  show  what  instructions  were 
given  in8t<»d  of  those  requested.  So  far  as 
we  are  informed,  they  may  have  contained  a 
full  and  accurate  statement  of  the  law  appli- 
cable to  every  question  arising  in  the  case. 
Whether  this  be  true  in  reality  cannot  be  as- 
certained, but  it  must  be  presumed  to  be  so 
in  the  absence  of  those  instructions  them- 
selves. Lane  t.  Keith,  2  Baxt.  189;  Insur- 
ance Co.  V.  Sturges,  12  Heisk.  339. 

8.  The  other  assignment  is  made  on  the 
following  recital  in  the  bill  of  exceptions: 
"The  jury,  having  considered  the  case,  re- 
turned, and  asked  the  court  whether,  if  they 
found  that  the  defendant  had  not  strictly 
complied  with  all  the  statutory  rules  or  pre- 
cautions as  given  in  charge,  yet  that  tlie  de- 
ceased's own  want  of  care  and  gross  neglect 
was  the  direct  cause  of  his  injury  and  death, 
they  could  not  yet  find  for  the  defendant;  to 
which  the  court  replied  that  they  could  not, 
but  should  consider  such  contributory  neg- 
lect on  the  part  of  the  deceased  in  mitigation 
of  damages.  If  they  found  the  railroad  com- 
pany wanting  in  full  performance  of  statu- 
tory duties,  plaintiff  would  l>e  entitled  to 
some  damages  in  any  event."  It  is  insisted 
that  this  action  of  the  court  was  erroneous, 
and  that  he  should  have  answered  the  ques- 
tion of  the  jury  in  the  aUlrmative.  Taking 
the  case  as  slated  in  the  question,  the  con- 
tention is  tliat,  inasmuch  as  the  gross  neglect 
of  the  deceased  was  the  direct  cause  of  his  in- 


jury and  death,  his  negligence  should  operate, 
not  merely  in  mitigation  of  damages,  but  as 
a  bar  to  the  action,  notwithstanding  the  fail- 
ure of  the  railroad  employes  to  observe  the 
precautions  prescribed  in  section  1166  of  the 
Code.  Learned  counsel  malce  an  able  and 
forcible  argument  in  support  of  this  view; 
yet  we  think  it  contrary  to  the  obvious  mean- 
ing of  the  statute.  The  response  of  the  trial 
judge  is  in  conformity  to  the  construction  an- 
nounced by  this  court  in  numerous  decisions, 
some  of  which  we  cite:  Bailroad  Co.  v. 
Smith,  6  Ueisk.  174;  Hill  t.  Railroad  Co.,  9 
Heisk.  823;  Railroad  Co.  v.  Walker,  11  Heisk. 
383;  Railroad  Co.  v.  Nowlin,  1  Lea,  523; 
Railroad  Co.  v.  Smith,  9  Lea,  470.  Section 
1166  of  the  Code  (Thomp.  &  8.)  prescribes 
certain  precautions  to  be  observed  by  rail- 
roads for  the  prevention  of  accidents.  The 
next  two  sections  declare,  in  the  plainest 
terms,  the  legal  consequences  of  observance 
and  non-observance.  By  section  1167  it  is 
declared  that  in  every  case  of  non-observance 
the  railroad  shall  be  liable  fur  the  damages 
done,  and  by  section  1168  it  is  declared  that 
in  every  case  of  observance  it  shall  not  be 
liable  at  all.  By  the  positive  language  of  tlie 
statute  liability  flows  from  non-observance, 
and  non-liability  follows  observance.  Neither 
liability  nor  non-liabilty  is  made  to  depend 
on  the  cautious  or  incautious  conduct  of  the 
person  injured.  Both  are  to  be  determined 
by  the  conduct  of  the  railroad  employes. 
Tiie  injured  person  may  be  ever  so  negligent 
in  the  one  case  and  yet  recover  something, 
while  in  the  other  case  be  may  be  entirely 
without  negligence  and  yet  recover  nothing. 
At  the  common  law  contributory  negligence 
may  bar  the  action,  but  under  the  statute  it 
is  to  be  considered  only  in  mitigation  of  dam- 
ages. This  distinction  is  forcibly  illustrated 
and  pointedly  enforced  in  the  9  Lea  case,  just 
cited.  There  the  plaintiff's  intestate  walked 
some  distance  on  the  track  in  the  direction  of 
the  coming  train,  and  in  full  view  of  it, 
though  several  times  warned  of  her  danger 
by  others  near  -by.  Indeed,  "her  conduct 
was  so  unaccountable  as  to  induce  the  belief 
upon  the  part  of  some  that  her  death  was  in- 
tentional." There  were  two  counts  in  the 
declaration,  the  first  charging  a  failure  to 
observe  the  statutory  precautions,  and  the 
second  charging  common-law  negligence. 
Among  other  things,  the  trial  judge  was  re- 
quested to  charge  the  jury  that  it  was  the 
duty  of  an  intelligent  being  to  exercise 
reasonable  care  to  avoid  danger,  and  that 
this  precaution  must  be  in  proportion  to  the 
danger  and  knowledge  of  its  existence.  He 
responded:  "Such  is  the  law  applicable  to 
the  second  count,  but  not  to  the  first."  To 
the  question  thus  presented  this  court,  speak- 
ing through  Judge  MoFABLAND,said:  "The 
proposition  was  applicable  to  both  counts, 
the  difference  being,  however,  that  contribu- 
tory negligence  does  not  defeat  the  action 
under  the  first  count,  but  only  mitigates  the 
damages,  wliereas  under  the  second  count  it 
might  defeat  the  action  altogether."    9  Lea, 
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474.  The  same  distinguished  jadge,  iu  de- 
livering the  opinion  of  the  court  in  Walker's 
Case,  said:  "It  will  be  observed  that  tlie  stat- 
ute does  not  make  the  liability  of  the  com- 
pany depend  upon  whether  or  not  the  acci- 
dent or  collision  was  the  consequence  of  the 
failure  of  the  employes  to  observe  these  pre- 
cautions, but,  on  the  contrdry,  the  company 
shall  be  liable  to  all  damages  resulting  from 
any  accident  or  collision  in  all  cases  where 
the  company  fail  to  prove  that  the  precau- 
tions were  observed.  Therefore,  if  the  pre- 
cautions have  not  been  observed,  the  com- 
pany is  liable,  although  it  may  appear  that  the 
observance  of  the  precautions  would  not  have 
prevented  the  accident. "  11  Heisk.  385.  In 
Nowlin's  Case  this  court  said;  "The  frequent 
and  constant  ruling  of  this  court  has  been 
that  if  railroads  shall  comply  fully  with  the 
requirements  of  sections  1166-1168,  inclu- 
sive, of  the  Code,  they  are  not  liable  in  any 
case  covered  by  the  statutes,  and,  on  the  oth- 
er band,  if  they  do  not  thus  comply,  they  are 
liable.  So  far  as  any  defense  may  go  in  bar 
of  the  action,  it  must  be  such  an  one  as  the 
statute  requires.  From  this  it  will  be  seen 
that  no  defense  in  bar  of  any  such  action  aa 
this  can  be  predicated  upon  contributive  neg- 
ligence of  the  party  suing,  be  it  never  so 
gross.  On  the  other  hand,  this  court  has  held 
that,  although  the  railroad  may  be  and  is  lia- 
ble because  of  a  failure  to  comply  with  the 
statutes,  yet  the  contributory  negligence  of 
the  party  suing  will  go  in  reduction  of  dam- 
ages." 1  Lea,  528.  In  Hill's  Case  it  ap- 
peared that  his  intestate  was  walking  on  the 
track,  meeting  the  train,  when  stricken  and 
killed.  Other  men,  who  were  with  him, 
stepped  off  the  track  before  the  train  got 
dangerously  near.  To  explain  his  non-com- 
pliance with  the  statute,  the  engineer  said  he 
saw -the  other  men  step  off,  and  "supposed 
the  deceased  would  do  so,  too,  as  he  might 
have  put  himself  out  of  danger  by  a  single 
step."  The  liability  of  the  railroad  company 
for  damages  was  denied  on  the  ground  "that 
deceased  came  to  his  deatb'by  his  own  reck- 
less incaution,"  by  "his  own  willful  act." 
Though  the  supposition  of  the  engineer  was 
a  very  natural  and  reasonable  one,  the  judg- 
ment below  was  affirmed,  this  court  saying: 
"The  statute  does  not  brook  the  slightest 
speculation  upon  things  that  are  probable  or 
possible,  either  by  the  court  or  by  the  com- 
pany's agents,  but  demands  an  absolute  obe- 
dience to  its  provisions,  whether  they  seem 
necessary  or  not. "  9  Heisk.  827.  The  de- 
ceased in  the  case  in  6  Heisk.  was  killed  by 
a  locomotive,  while  he  was  lying  upon  tlie 
track,  drunk  and  asleep.  This  court  held 
that  "the  negligence  of  deceased  in  contrib- 
uting to  the  accident  would  be  no  bar  to  the 
action;"  that  the  only  means  of  escaping  lia- 
bility was  by  showing  that  "the  precautions 
laid  down  in  the  Code,  §  1166,  subsec.  5,' 
were  observed."  6  Heisk.  176,  177.  Fur- 
ther citation  and  review  of  our  cases  on  this 
subject  would  be  unprofitable.  They  are  all 
of  one  accord.    Had  the  facts  justified  it,  the 


failure  to  comply  with  the  requirements  of 
the  statute  could  have  been  excused  and  lia- 
bility avoided  by  showing  that  compliance 
was  impossible  after  the  deceased  appeared 
upon  the  track  and  could  have  been  seen  by 
a  proper  lookout  Railroad  Co.  v.  Swaney. 
5  Lea,  119.  No  such  excuse  was  claimed, 
however,  but,  on  the  contrary,  the  engineer 
admitted  that  he  saw  the  deceased  on  the 
track  for  at  least  a  quarter  of  a  mile  back, 
and  came  almost  upon  him  before  attempting 
to  observe  the  statutory  precautions,  his  rea- 
son for  his  failure  being  that  he  saw  the  de- 
ceased look  back,  and  supposed  he  would  get 
out  of  the  way  in  time  to  prevent  a  collision. 
Let  the  judgment  be  affirmed. 


Chesapeake,  O.  &  S.  W.  B.  Co.  et  at.  ». 

Hendbicks. 
(Supr«me  Cottrt  of  Teimeaaee.    May  1, 1890.) 

RbHOVAI.  of  CaVSBS— ExOESBrvK  Damaqbs. 

1.  A  petition  for  the  removal  of  a  cause  from 
a  state  to  a  federal  court,  under  Removal  Act 
Cong.  1887,  alleged  that  the  oontroversy  was  wholly 
between  petitioner  and  plalntifF,  who  were  dtlxena 
of  different  states;  that  co-defendant  was  joined 
solely  to  defeat  the  right  of  removal,  and  to  de- 
fraud petitioner  of  its  rights;  that  plaintiff  former- 
ly sued  petitioner  and  co-defendant  on  the  same 
oanse  of  action,  which  action  he  dismissed  as  to 
oo-defendanL  thereby  admitting  that  he  had  no 
cause  of  action  against  co-defendant,  whereupon 

Setltioner  procured  from  the  federal  court  an  or- 
er  of  removal:  and  that  plaintiff  then  dismissed 
that  action,  and  brought  the  present  one.  FMn- 
tifl  denied  all  fraud,  and  any  admission  that  peti- 
tioner alone  was  liable,  and  mslsted  that  both  de- 
fendants were  jointly  and  severally  liable.  No 
evidence  was  offered  to  supp<wtthe  petition.  ZTdd, 
that  no  cause  of  removal  was  shown. 

3.  Deceased  was  postmaster  and  express  agent 
at  a  station  on  defendant's  railroad.  He  was 
killed  by  an  engine  running  ahead  of  the  expresa 
train,  and  on  the  same  schedule,  at  about  90  miles 
an  hour.  At  that  point  all  persons  having  buM- 
ness  with  trains  were  obliged  to  cross  the  track  in 
front  of  them.  The  view  of  the  track  was  ob- 
structed. Deoeased,  supposing  that  the  train 
which  struck  him  was  the  regular  train,  and  would 
stop,  attempted  to  cross  the  track.  Deceased  was  a 
prudent  man,  and  the  engineer  was  very  reckless. 
Meld,  that  a  verdict  for  915,000  would  not  be  dis- 
torbed. 

8.  Where  requests  to  charge  are  made  before 
any  charge  Is  given,  error  cannot  be  predicated 
on  their  refusal,  where  they  are  not  afterwards 
repeated. 

Error  to  circuit  court.  Dyer  county ;  Thok- 
AS  J.  Flippin,  Judge. 

Holmes  Cummins  and  W.  8.  Draper,  for 
plain ti  ff s  in  error.  Hamilton  Parht,  for  de- 
fendant in  error. 

TtTRNET,  0.  J.  The  action  is  to  recover 
damages  for  the  killing  of  J.  C.  Hendricks  on 
December  12, 1887.  The  6r8t  assignment  of 
error  is  upon  the  refusal  of  the  circuit  court 
to  transfer  the  cause  to  the  United  States  cir- 
cuit court.  The  grounds  of  the  petition  are 
that  petitioner,  at  and  before  the  commence- 
ment of  suit,  was,  and  is  now,  a  citizen  of 
Connecticut,  and  that  Hendricks,  adminis- 
trator, was  and  still  is  a  citizen  of  Tennessee; 
that  the  controversy  is  wholly  between  the 
petitioner,  Newport  News  &  Mississippi  Yal- 
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ley  Company,  and  tbe  plaintiff,  citizens  of 
different  states;  that  tlie  Chesapeake,  Ohio  & 
Soutliwestem  Bailroad  Company  is  neither  a 
necessary  nor  proper  party  to  this  suit;  that 
plaintiff  has  joined  said  railroad  company  as 
a  defendant  simply  for  the  purpose  of  en- 
deavoring to  defeat  petitioner's  right  of  re- 
moval; that  tbe  cause  of  plaintiff  is  a  fraud- 
ulent, unjust,  and  illegal  attempt  to  deprive 
said  IJnlted  States  court  of  its  lawful  juris- 
diction, as  well  as  a  fraud  on  petitioner's 
right,  etc.;  that  in  1888  plaintiff  commenced 
bis  suit  against  tbe  defendants  for  the  same 
matters  and  things  set  forth  and  complained 
of;  tffat,  after  beginning  suit,  plaintiff  dis- 
missed his  said  action  against  the  Chesapealce, 
Ohio  &  Southwestern  Bailroad  Company,  and 
proceeded  alone  against  petitioner;  thereafter, 
on  one  of  the  days  of  March  term,  1888,  peti- 
tioner filed  a  petition  for  the  removal  of  the 
cause  to  the  circuit  court  of  the  United  States; 
tbe  circuit  court  of  the  state  granted  tbe 
prayer,  etc.;  afterwards  plaintiff  dismissed 
that  suit,  having  theretofore  begun  the  pres- 
ent one  against  tlie  two  companies,  joining 
tbe  latter  fraudulently,  and  for  the  single 
purpose  of  divesting  the  federal  court  of  its 
jurisdiction,  and  depriving  petitioner  of  its 
right,  etc., — he  having  no  claim  whatever 
against  the  Chesapeake,  Ohio  &  Southwestern 
liaiiroad  Company;  that  by  his  dismissal  of 
his  former  suit  the  plaintiff  admitted  and  con- 
fessed that  he  had  no  cause  of  action  against 
the  party,  and  that  bis  sole  cause  of  action 
was  against  petitioner  alone.  The  petitioner 
was  answered  with  a  definite  denial  of  all 
fraud,  of  any  admission  or  confession  that 
tbe  petitioner  Was  alone  liable,  and  insisting 
that  both  corporations  were  jointly  and  sev- 
erally liable.  The  prayer  of  the  petition  was 
refused. 

It  is  here  insisted :  "  Tbe  sole  question  upon 
tbe  petition  for  tbe  state  court  to  determine 
was  whether,  upon  the  face  of  the  petition,  a 
good  cause  for  removal  was  made.  If  so, 
then  tbe  removal  was  matter  of  right,  and, 
of  course,  subject,  however,  only  to  inquiry 
in  the  federal  court  as  to  tbe  truth  of  the  al- 
legations of  the  petition."  To  support  this 
position,  reference  is  had  to  several  cases 
from  the  United  States  supreme  court.  Tbe 
latest  utterance  to  which  our  attention  has 
been  called  is  in  the  case  of  Railroad  Co.  v. 
Wangelln,  182  U.  S.  601, 10  Sup.  Ct.  Rep.  203, 
in  which  Justice  Grat  says:  "It  is  equally 
well  settled  that  in  any  case  the  question 
whether  there  is  a  separable  controversy 
which  will  warrant  a  removal  is  to  be  de- 
termined by  tbe  condition  of  tbe  record  in  the 
state  court  at  the  time  of  the  filing  of  the  pe- 
tition for  removal,  independently  of  the  al- 
legations in  that  petition  or  in  the  affidavit  of 
tbe  petitioner,  unless  the  petitioner  both  al- 
leges and  proves  that  the  defendants  were 
wrongfully  made  joint  defendants  for  the 
purpose  of  preventing  a  removal  into  the 
federal  court. "  While,  in  the  case  before  us, 
there  is  an  allegation  of  fraud,  which  is  de- 
nied, there  was  on  proof  offered  to  sustain  it. 


The  condition  of  tbe  record  in  the  state  court 
at  the  time  of  filing  the  petition  was  not  such 
as  to  warrant  a  removal.  Trying  the  ques- 
tion by  the  face  of  the  record,  the  jurisdiction 
of  the  state  court  was  exclusive.  That  con- 
dition  is  sought  to  be  changed  by  the  un- 
sworn petition  of  the  defendant  below,  who 
moves  for  a  removal  upon  extraneous  allega- 
tions without  proof.  In  Stone  v.  State,  117 
U.  S.  432,  6  Sup.  Ct.  Rep.  799,  Chief  Justice 
Waite  says:  "A  state  court  is  not  bound  to 
surrender  its  jurisdiction  of  a  suit  on  a  peti- 
tion for  removal  until  a  case  has  been  made 
which  on  its  face  shows  that  the  petitioner 
has  a  right  to  the  transfer.  •  •  •  The  mere 
filing  of  a  petition  for  the  removal  of  a  suit 
which  is  not  removable  does  not  work  a 
transfer.  To  accomplish  this,  the  suit  must 
be  one  that  can  be  removed,  and  the  petition 
must  show  a  right  in  the  petitioner  to  de- 
mand the  removal.  This  being  made  to  ap- 
pear on  the  record,  and  tbe  necessary  security 
having  been  given,  the  power  of  the  state 
court  in  the  case  ends,  and  that  of  tbe  cir- 
cuit court  begins."  In  this  case  no  applica- 
tion was  made  to  the  federal  court,  and,  of 
course,  that  court  could  not  settle  the  ques- 
tion. The  federal  question  of  removal  was 
presented  to  the  state  court,  and  before  that 
court  could  be  authorized  to  order  the  re- 
moval it  was  its  duty  to  ascertain  and  de- 
termine that  "a  case  had  been  made  which  on 
its  face  shows  that  the  petitioner  has  a  right 
to  the  transfer,"  and  "was  not  bound  to  sur- 
render its  jurisdiction"  before. 

We  are  unable  to  agree  with  counsel  for 
the  petitioner  that  the  language  of  the  su- 
preme court,  in  construing  tbe  statutes  of  re- 
moval, means  that  a  petition  like  the  present, 
without  more,  ousts  the  state  court  of  its  ju- 
risdiction, and  transfers  it  to  tbe  federal 
court  This  may  be  so  when  the  petition 
and  bond  are  filed  in  the  lattercourt,  and  the 
duty  of  investigation  imposed  upon  it.  Such 
is  clearly,  we  think,  the  true  meaning  of  the 
cases.  The  right  to  petition  attaches  to  either 
court  at  tbe  election  of  the  petitioner,  but 
when  he  has  made  his  election  he  must  sub- 
mit to  that  election  for  all  the  purposes  and 
provisions  of  the  statutes  under  which  he  Is 
proceeding,  and,  when  either  has  passed  up- 
on the  questions,  he  is  bound  by  the  ruling, 
except  be  may  appeal  from  the  final  judg- 
ment of  the  state  court  when,  perhaps,  he 
cannot  from  that  of  the  federal  court.  When 
the  supreme  court  says  the  petitioner  must 
make  a  case  for  removal,  it  means  he  must 
make  it  under  the  statute,  and  to  the  satis- 
faction of  that  court  to  which  he  makes  the 
application,  and  not  that  he  can,  by  piece- 
meal, try  the  question  in  the  two  courts.  If 
the  contention  is  sound,  we  will  have  the 
anomaly  of  a  cause  removed  from  the  state 
court,  and  suspended  until  the  federal  court 
can  pass  upon  the  merits  of  the  application; 
the  parties  in  the  mean  time  not  knowing 
where  the  cause  pends,  and  neither  couit 
knowing  which  has  jurisdiction.  Since  this 
opinion  was  filed,  it  has  been  suggested  that. 
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under  the  act  of  congress  of  1887.  the  applica- 
tion for  removHl  can  be  made  only  in  the 
state  court.  If  this  were  so,  it  affords  a 
stronger  reason  that  tliat  court  must  pass  on 
the  sufficiency  of  the  grounds  lajd  for  remov- 
al. A  case  must  be  made  for  removal,  and 
made  to  the  court  asked  to  remove.  Under 
the  rule  insisted  upon,  every  case  involv- 
ing the  Jurisdictional  amount  could  be  re- 
moved, or  its  trial  retarded  until  after  action 
of  a  federal  court.  Under  the  rule  in  this 
state,  there  is  nothing  in  the  allegation  that 
the  dismissal  of  the  former  suit,  as  to  one  of 
the  parties,  was  an  admission  that  there  was 
no  cause  of  action  against  that  party,  as  tort-- 
feasors are  jointly  and  severally  liable. 
.  The  second  assignment  is,  the  verdict  and 
Judgment  for815,U00  is  excessive.  Deceased 
was  postmaster  and  express  Hgent  at  Trimble, 
on  the  Chesapeake,  Ohio  &  South  western  Rail- 
road. He  was  struck  by  an  engine  and  train 
of  one  car  and  a  freight  caboose,  running  on 
the  schedule  of  the  regular  passenger  train, 
which  carried  the  mail  and  express  matter. 
The  engine  and  train  which  did  the  killing 
was  running  ahead  of  the  passenger  train,  at 
a  speed  of  SO  to  40  miles  per  hour.  The 
postmaster  and  express  agent,  passengers, 
and  all  persons  having  business  with  trains, 
had  to  cross  the  track  in  front  of  trains, — a 
most  dangerous  and  careless  arrangement; 
one  that  must  not  be  overlooked.  There  were 
standing  cars,  lumber,  and  other  tilings  cal- 
:ulated  to  obstruct  the  view.  The  train 
made  no  check  of  speed.  The  deceased,  in 
attempting  to  cross,  was  struck  by  the  en- 
gine, knocked  46  feet,  against  a  bank,  and 
rebounded  to  the  cross-ties.  He  lived  about 
45  minutes.  >  Several  other  persons  barely 
escaped  a  similar  fate.  It  was  supposed  to 
be  the  regular  train,  and  that  it  would  slow 
to  about  four  miles  per  hour.  No  notice  had 
been  given  of  its  approach,  except  the  signal 
whistles.  It  should  have  slowed  down  or 
stopped  at  the  telegraph  oflSce  for  orders. 
That  it  was  being  run  at  a  very  high  and 
dangerous  speed,  without  proper  and  contin- 
uous signals,  is  conceded,  and  was  running 
on  the  time  of  the  regular  piissenger  train, 
which  regularly  slowed  down  in  appruaching, 
and  stopped  at  said  station,  a  village  of  about 
300  inhabitants.  Deceased  was  a  careful, 
prudent  man,  and  not  careless  about  crossing 
tracks  in  front  of  trains;  was  about  33  years 
of  age. 

The  facts  do  not  make  out  a  case  for  re- 
versal for  excessive  damages.  The  conduct 
of  the  engineer,  who  Is  shown  to  bo  a  fast 
runner,  and  had  that  day  passed  Dyersburg 
at  the  speed  of  60  miles  per  hour,  was  reck- 
less in  the  extreme.  The  throwing  of  the 
body  46  feet,  with  a  rebound,  leaves  no  room 
to  doubt  the  recklessness  of  the  engineer,  and 
bis  utter  disregard  of  human  life. 

The  several  requests  to  charge  were  made 
before  any  charge  was  given;  none  of  them 
were  repeated  afterwards.  Under  the  rule 
in  this  state,  it  was  not  error  to  refuse  to  give 
them.  Boiler  t.  Bachman,  5  Lea,  159;  Bailroad 


Co.  V.  Foster,  4  Pickle,  — ,  ante,  694.  Counsel 
should  first  hear  the  charge,  and  then  make 
such  requests  as  in  their  opinion  are  right 
and  proper,  in  extension  or  modiScatiun. 
The  court  makes  up  his  charge  in  the  progress 
of  the  case  in  proof  and  argument,  and  is 
usually  prepared  to  deliver  it  at  the  conclu- 
sion of  the  argument.  It  would  be  the  im- 
position of  great  labor  to  require  him  to  lay 
aside  his  own  charge,  and  study  one  or  more 
prepared  by  counsel  of  the  respective  sides, 
and  remodel  his  to  conform  to  many  requests, 
as  in  this  case.  Such  a  practice  would  result 
in  much  confusion,  and  a  multiplication  of 
error,  as  well  as  delay  in  the  trial  of  causes. 
In  this  case  a  practice  was  adopted  which  we 
recommend  to  the  profession,  and  one  we 
would  be  glad  to  see  adopted  by  it. 

The  bill  of  exceptions  does  not  set  out  the 
testimony  of  each  witness  on  either  side,  but 
simply  states  that  the  proof  for  each  tended 
to  show  certain  facts.  It  is  well  done,  of 
easy  comprehension,  and  presents  what  would 
otherwise  have  been  a  cumbersome  record  in 
a  small  compass,  and  yet  fully,  pertinently, 
and  distinctly  raises  every  question  of  law 
and  fact. 

On  his  motion  for  new  trial,  the  able  coun- 
sel presented  all  his  grounds  In  writing, 
thereby  giving  to  the  court  every  opportunity 
to  detect  any  error  be  may  have  committed. 
On  the  trial  here,  only  these  groanda  were 
formally  and  fully  drawn  out,  and  made  up 
the  assignments  of  error.  We  see  no  reason, 
at  present,,  why  circuit  courts  should  not  re- 
quire counsel  to  point  out  in  this  way  the 
grounds  on  which  they  base  such  motions, 
and  treat  as  waived  such  as  are  not  thus  des- 
ignated. There  is  no  reversible  error  in  the 
charge  as  given,  and  the  judgment  is  af- 
firmed. 


Kansas  Citt,  Ft.  S.  &  M..  B.  Co.  o.  Daugh- 

TKY, 

{Supreme  Court  of  Tennessee.  Kay  1, 1890.) 
Dbatb  bt  WRONonn^  Aor — ^Bxbmpi.abt  Dakaobs. 
Wtaere  gross  negligence  is  shown  in  an  ac- 
tion against  a  railroad  company  for  killing  plain- 
tiff's intestate,  exemplary  damages  may  be  recov- 
ered, though  death  was  instantaneous.  Following 
Haley  y.  RaUroad  Co.,  7  Bazt.  213. 

Error  to  circuit  court,  Shelby  county;  L. 
H.  EsTES,  Judge. 

C.  ff.  Tremble  and  /.  W.  BueJianan,  for 
plaintiff  in  error.  Qault  &  Patterson  and 
Turley  li  Wright,  for  defendant  in  error. 

Tdbnet,  C.  J.  The  first  nine  assign- 
ments of  error  are  based  on  the  failure  of  the 
court  to  give  in  charge  requests  made  before 
the  court  bad  charged  the  jury.  Under  our 
rule,  there  was  no  error  in  the  refusal.  It 
was  not  error  to  allow  the  jury  to  assess  ex- 
emplary damages.  This  question  was  directly 
raised  and  decided  in  Haley  v.  Bailroad  Co., 
7  Baxt.  241.  In  that  case  the  circuit  judge 
instructed  the  jury  that,  "if  plaintiit's  intes- 
tate '  was  killed  by  defendants,  and  died  in- 
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stanUy,  no  vindictive  or  exemplary  damages 
in  this  case  could  be  received.'  "  Chief  .Tiis- 
tice  Deaderick,  after  a  full  review  of  the 
cases  of  this  and  other  states,  concludes: 
"Weare  of  opinion  that  the  charge  of  the 
court  complained  of  was  erroneous  as  given, 
and,  if  the  elements  of  fraud,  malice,  gross 
negligence,  or  oppression  existed  in  the  case, 
whether  death  was  instantaneous  or  not,  ex- 
emplary damages  might  be  raoovwed."  This 
raling  has  been  followed  for  16  years,  and  we 
see  no  reason  to  disturb  it.  It  is  sound  and 
just.  We  have  passed  upon  the  question  of 
removal  to  the  federal  court  in  a  case  just 
dispfpsed  of,  with  very  similar  facts,  liail- 
road  Co.  v.  Hendricks,  ante,  696.  The  other 
mattere  assigned  do  not  contain  reversal  er- 
ror.   Affirm. 


St.  Loins,  I.  M.  &  S.  Br.  Co.  o.  Hendbiokb. 

(Suvreme  Court  of  Arkansat.    May  8, 1890.) 
lUnjioAS  Companies— Injdkibs  to  Stock— Sio- 

i,  Mansf.  Dig.  Arlt.  $  5478,  requiring  engineers 
of  locomotive  engines  to  ring  the  bell  or  blow  tbe 
whistle  before  reaching  publio  orossings,  and  mak- 
ing the  railroad  company  "liable  for  all  damages 
which  shall  be  anatalned  by  any  person  by  reason 
ot  snoh  neglect, "  inolndes  Injuries  to  oattle. 

9.  Where  the  engineer  fails  to  ring  the  bell  or 
blow  the  whistle  as  required  by  section  5478,  the 
fact  that  the  killing  conld  not  nave  been  avoided 
after  tbe  oattle  were  discovered  is  not  sufficient  to 
remove  the  presumption  of  negligence  raised  by 
section  5544,  which  provides  that  the  killing  of 
stock  on  any  railroad  shall  be  Drtma  fade  evidence 
of  negligence. 

Appeal  from  circuit  conrt,  Lonoke  county; 
J.  W.  Maktin,  Judge. 

Action  by  T.  E.  Hendricks  against  the  St. 
Louis,  Iron  Monntain  &  Southern  Railway 
Company,  to  recover  for  injuries  to  stock. 
Mansf.  Dig.  Ark.  §  5544,  provides  that  "the 
killing  of  stock  on  any  rtiilroad  track  shall 
be  prima  facie  evidence  that  it  was  done  by 
the  trains,  and  the  onus  to  prove  the  reverse 
will  be  on  tbe  railroad  company." 

Dodge  <t  Johmon,  for  appellant.  T.  E. 
Hendricks,  pro  se. 

Battle,  J.  Section  6478,  Mansf.  Dig., 
provides:  "A  bell  of  at  least  30  pounds 
weight,  or  a  steam-wliistle,  siiall  be  placed 
on  each  locomotive  or  engine,  and  shall  be 
rung  or  whistled  at  the  distance  of  at  least 
eighty  yards  from  the  place  where  the  said 
road  shall  cross  any  other  road  or  street,  and 
be  kept  ringing  or  whistling  until  it  shall 
have  crossed  said  road  or  street,  under  a  pen- 
alty of  two  hundred  dollars  for  every  neglect 
to  be  paid  by  the  corporation  owning  the 
railroad;  *  «  «  and  the  corporation  shall 
also  be  liable  for  all  damages  which  shall  be 
sustained  by  any  person  by  reason  of  such 
neglect."  This  statute  evidently  intends  that 
signals  shall  be  given  near  public  crossings 
for  any  purpose  which  they  might  naturally 
or  reasonably  subserve.  In  many  states 
where  similar  statutes  are  in  force,  it  has 
been  held  that  railroad  companies  are  liable 


I  for  all  damages  that  are  attributable  to  or 
caused  by  the  omission  to  give  such  signals 
in  the  manner  required  by  the  statute.  ia« 
eluding  injuries  to  cattle.  Bailroad  Co.  T. 
Jones,  65  Ga.  681;  Palmer  v.  Railroad  Co.* 
S8  K.  W.  Rep.  100;  Railroad  Co.  t.  Hender- 
son, 66  111.  494;  Howenatein  v.  Railrosd  Co., 
55  Mo.  S3;  Bailroad  Co.  v.  Thomas,  5  Heisk. 
a62;  Railroad  Co.  y.  Smith,  9  Heisk.  860. 
We  think  this  is  the  correct  construction  ot 
our  statute.  The  words  of  the  statute  are: 
"And  the  corporation  shall  also  be  liable  for 
all  damages  which  shall  be  sustained  by  any 
person  by  reason  of  such  neglect." 

The  proof  of  the  killing  of  an  animal  by  a 
train,  under  the  laws  of  this  state,  in  the  ab- 
sence of  other  evidence,  is  prima  facie  evi- 
dence that  it  was  the  result  of  negligence; 
and  the  burden  is  upon  the  railroad  company 
to  overcome  this  presumption  by  proving 
that  it  used  due  care.  Railway  v.  Payne,  33 
Ark.  816;  Railroad  Co.  v.  Jones,  86  Ark.  87; 
Railway  Co.  v.  Vincent,  Id.  451;  Railway 
Co.  V.  Henson,  89  Ark.  413.  In  this  case, 
appellant  could  not  have  avoided  the  killing 
after  it  discovered  the  animal  was  in  danger 
of  being  injured  by  its  train;  but  that  is  not 
sufficient  to  remove  the  presumption  of  neg- 
ligence. The  failure  to  ring  the  bell  or  blow 
a  steam-whistle  when  the  train  had  ap- 
proached within  80  rods  of  the  public  cross- 
ing, and  to  continue  to  ring  or  blow  the  same 
until  It  had  crossed,  was  negligence.  The 
animal  was  killed  when  appellant  was  guilty 
of  a  neglect  of  his  duty,  and  the  jury  h^  the 
right  to  infer  that  such  neglect  contributed 
to  the  killing.  Turner  v.  Railroad  Co.,  78 
Mo.  578;  Halferty  t.  Railway,  82  Mo.  90; 
Stoneman  v.  Railroad  Co.,  58  Mo.  503;  Rail- 
road Co.  V.  Geddis,  33  III.  304;  Railroad  Co.  v. 
Phillipi,  20  Kan.  9;  Railroad  Co.  v.  Morgan, 
13  Amer.  &  £ng.  R.  Cas.  499;  Railway  Co. 
V.  Hagan,  42  Ark.  122,  125;  Railway  Co.  v. 
Trotter,  37  Ark.  593,  597;  and  authorities 
cited  above. 
Judgment  affirmed. 


Taixob  v.  Van  Methb. 
(Supreme  Court  of  Arkantai.    Hay  8, 1890.) 
Tax-Dbkos— WsieBT  ot  BviDBiraB  oir  Appsau 

1.  Hansf.  Dig.  Ark.  %%  S780,  6781,  providing 
that,  if  land  sold  for  taxes  shall  remain  unredeemed 
for  two  years,  the  clerk  ot  the  county  court  shall 
execute  a  deed  to  the  purchaser,  which  shall  be 
"prima  fade  evidence"  that  the  county  officers 
have  performed  all  duties  required  to  make  a  valid 
title,  cannot  prevent  tbe  owner  from  showing  that 
the  sale  was  void  because  not  made  on  a  day  ap- 
pointed by  law. 

3.  Where  there  is  a  spedal  finding  of  facts  and 
no  motion  for  a  new  trial,  the  sufficiency  of  the 
evidence  to  sustain  the  finding  cannot  be  consid- 
ered on  appeaL 

Appeal  from  circuit  conrt,  Craighead  coun- 
ty; J.  E.  Redoick,  Judge. 

Action  of  ejectment  by  J.  M.  Van  Meter 
against  B.  J.  Taylor.  Plaintiff  appeals. 
Mansf.  Dig.  Ark.  §§  5780,  5781,  provide 
that,  if  land  sold  for  taxes  siiall  remain  un- 
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redeemed  for  two  years,  the  clerk  of  the  coun- 
ty court  shall  execute  a  deed  to  the  pur- 
chaser, which  shall  be  "prfma/aoie  evidence" 
that  all  the  prerequisites  required  to  he  per- 
formed by  the  county  ofBcers  to  make  a  valid 
title  have  been  complied  with. 

F.  9.  Taylor,  for  appellant.  Tkomat  P. 
Chambera,  for  appellee. 

Per  Citrtam.  1.  There  is  a  special  flnd> 
ing  of  facts  by  the  court,  and  no  motion  for 
a  new  trial.  The  sufiBciency  of  the  evidence 
to  sustain  the  Qnding  is  not,  therefore,  pre- 
sented.   Smith  V.  Hollls,  46  Ark.  17. 

2.  That  a  sale  for  tnxes  not  made  on  a  day 
appointed  by  law  is  void  was  ruled  in  Ver- 
non T.  Kelson,  33  Ark.  748.  The  same  pro- 
visions of  the  statute  relied  upon  by  the  ap- 
pellant to  cut  off  this  defense  were  in  force 
when  that  case  was  decided.  In  the  subse- 
quent case  of  Radcliffe  t.  Scruggs,  46  Ark. 
96,  it  was  explained  that  those  provisions  of 
the  statute  could  not  now  be  construed  so  as 
to  cut  off  any  meritorious  defense  to  a  tax- 
deed.    Affirmed. 


State  Nat.  Bank  et  oZ.  v.  Neel. 
{Supreme  Court  of  ATkanscts,  Haroh  29,  isgC) 
RitoErvBB's  SaIiB — HoDincATion  or  TcBica. 
Where  a  court  orders  a  receiver's  sale  to  be 
confirmed  on  oondition  that  the  bid  is  increased  a 
certain  amount,  the  order  becomes  final  on  the  ac- 
ceptance of  the  terms  by  the  purchaser,  and  the 
court  haa  no  power,  at  asabaequeut  term,  to  mod- 
ify it. 

Appeal  from  circuit  conrt,  Jefferson  coun- 
ty;  John  A.  Williams,  Judge. 

N.  T.  White,  tor  appellants.  M.  S.  Bell, 
for  appellee. 

Hughes,  J.  In  the  suit  of  appellants,  at- 
taching creditors  of  C.  M.  Neel,  John  M. 
Clayton  was  appointed  receiver,  and  was  or- 
dered by  the  court  to  sell  part  of  the  property 
that  came  to  his  hands;  and  on  14th  Febru- 
ary, 1887,  the  receiver  filed  his  report  of  the 
sale.  Exceptions  were  filed  to  his  report  of 
the  sale  of  82  mules,  purchased  by  C.  M. 
Neel,  Jr.,  by  the  creditors,  who  alleged  that 
the  price  at  which  they  were  bid  off  was  in- 
adequate, being  an  average  of  t68.72  per 
head;  and  they  offered  that,  if  a  resale  should 
be  ordered,  to  make  them  bring  990  per  bead. 
The  court  ordered  that,  unless  C.  M.  Neel, 
Jr.,  would  pay  the  sum  of  $20  per  head  more 
than  his  bid  for  the  mules,  the  sale  should  be 
set  aside,  and  a  resale  ordered,  but  that,  if  he 
would  accept  the  terms  proposed,  and  give 
bis  note  for  the  increased  price,  the  sale 
should  be  confirmed.  Neel  accepted  the 
terms,  and  gave  his  note  accordingly.  This 
was  at  the  March  term,  1887,  (lUth  day  of 
March.)  of  the  Jefferson  circuit  court.  At 
the  same  term  of  court,  on  the  17th  of  June, 
1887,  C.  M.  Neel,  Jr.,  filed  his  petition  to 
be  relieved  of  tlie  $1,640,  the  increased  price 
of  the  mules  as  fixed  by  the  court.  On  the 
13th  of  Jnly,  1887,  after  the  attachment  of 


appellants  had  been  sustained,  the  court  or- 
dered the  receiver  to  disburse  the  fun4s  among 
the  various  creditors.  At  the  September 
term  of  the  court,  in  1887,  on  the  10th  day 
of  January,  1888,  the  court  appointed  the  re- 
ceiver and  two  other  persons  a  committee  to 
ascertain  and  report  to  the  court  the  value  of 
the 82  mules  purchased  by  C.  M.  Neel,  Jr., and 
the  reasonableness  of  the  bid  therefor.  The 
receiver  reported  that  the  mules  were  worth 
from  880  to  $100;  and  one  of  the  other  com- 
mitteemen reported  that  the  first  sale  was  a 
fair  one,  and  that  the  price  bid  for  the  mnles 
was  reasonable.  The  other  committeeman 
did  not  report.  On  the  24th  of  February, 
1888,  the  court  made  an  order  revoking  the 
order  of  the  10th  of  March,  1887,  and  re- 
lieved the  said  C.  M.  Neel,  Jr.,  from  the  pay- 
ment of  the  $1,640,  the  amount  of  the  in- 
crease in  the  price  of  the  mules  over  his  bid 
for  the  same.  An  appeal  was  taken  from 
this  last  order. 

Had  the  court  the  power  to  make  this  order 
setting  aside  the  order  of  confirmation  of  the 
sale  after  the  lapse  of  the  term  at  which  the 
confirmation  was  made?  Was  the  order  of 
confirmation  a  final  judgment  from  which  an 
appeal  would  lie?  In  judicial  sales  the  court  is 
the  vendor,  and  it  may  confirm,  or  refuse  to 
confirm,  a  sale  made  under  its  order,  in  theex- 
ercise  of  a  sound  judicial  discretion.  Penn  v. 
Tolleson,  20  Ark.  682;  Sessions  v.  Peay,  23 
Ark.  39;  Thomason  v.Oraighead,  32  Ark.  S91; 
Morrow  v.  McGregor,  49  Ark.  67, 4  S.  W.  Rep. 
49;  Ror.  Jod.  Sales,  ^^  124.  126,  128,  394- 
396.  It  was  within  the  discretion  of  the 
court  to  refuse  to  confirm  the  sale  as  origi- 
nally made  to  0.  M.  Neel,  Jr.,  and  to  confirm 
it  upon  his  acceptance  of  the  terms  of  the 
court's  order  that  it  would  be  confirmed 
upon  his  agreeing  to  pay  $20  in  addition 
to  his  bid  on  the  average  price  of  each  of  the 
82  mules.  When  Neel  had  done  this  the 
sale  was  confirmed,  and  he  became  liable  to 
the  attaching  creditors  of  C.  M.  Neel,  Sr., 
for  the  $1,640.  C.  M.  Neel,  Jr.,  became  a 
party  to  the  controversy  only  by  becoming 
the  accepted  bidder  at  the  sale.  The  con- 
firmation of  the  sale  vested  in  him  the  title 
to  the  mules,  and  determined  all  questions 
as  to  the  sale,  and  was  a  final  adjudication 
and  judgment  as  to  its  regularity,  reasonable- 
ness, etc.,  and  left  nothing  further  to  be  ooU' 
sidered  or  done  in  regard  to  it.  It  was  a 
final  order  upon  this  branch  of  the  case,  from 
which  an  appeal  could  be  taken.  Sessions 
V.  Peay,  28  Ark.  39;  Penn  v.  Tolleson,  20 
Ark.  652;  Ror.  .Tud.  Sales,  §8  24,  25,  132; 
Tugwell  V.  Bussing,  2  Hun,  160;  Williams 
V.  Field,  60  Amer.  Dec.  427,  and  cases  cited 
in  note. 

It  cannot  be  assumed  that  there  was  any 
fraud  by  which  the  confirmation  of  the  sale 
was  procured,  or  any  mistake  in  making  the 
order  of  confirmation,  for  which  the  same 
should  have  been  set  aside;  nor  did  the  pur- 
chaser bring  his  application  to  vacate  the 
order  of  confirmation  within  any  of  the  pro- 
Tisions  of  section  3909.  Mansf.  DigOlC 
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When  the  term  of  the  court  at  which  the 
order  of  conflrnaation  of  sale  was  made, 
lapsed,  the  order  became  linal,  and  the  court 
h^  no  power  to  set  it  aside  at  a  subsequent 
term.  Turner  v.  Yaughan,  33  Ark.  454;  £x 
parte  Hardy's  Ex'rs.  26  Ark.  94;  Leigh  v. 
Armor,  35  Ark.  123;  State  v.  Shall,  23  Ark. 
601;  Gaines  t.  Hale,  26  Ark.  212.  Where- 
fore the  judgment  of  the  Jefferson  circuit 
court  setting  aside  the  order  of  the  10th  of 
March,  1887,  and  releasing  C.  M.  Neel,  Jr.. 
from  his  agreement  to  pay  $1,640.  which  he 
agrped  to  pay,  in  addition  to  his  first  bid,  for 
the  82  mules  sold  by  John  M.  Clayton,  re- 
ceiver, was  erroneous,  and  is  reversed;  and 
this  cause  is  remanded  for  further  proceed- 
ings in  this  behalf. 


Jefferson  o.  Dunavant. 
(Supreme  Court  cf  Arkanscu.    April  12,  1890.) 

Attachhbxt— CL^ntiJiT— Damxoes. 

The  omission  of  olalmaat  of  attached  prop- 
er^ to  demand  damages  for  being  deprived  of  the 
nse  of  It  will  not  bar  his  subsequent  action  there- 
for. The  direction  to  the  court  (Mansf.  Dig.  i  858) 
"to  make  such  order  as  may  be  necessary  to  pro- 
tect bis  rights, "  when  the  judgment  is  in  his  favor, 
refers  only  to  his  right  to  the  property,  and  not  to 
an  award  of  damages. 

Appeal   from    circuit   court,  Mississippi 
county;  J.  £.  Riddick,  Judge. 

Action  by  H.  C.  Dunavant  against  J.  W. 
Jefferson.  The  facts  in  this  case  are,  briefly, 
these:  On  the  12th  day  of  March,  1882, 
plaintiff,  H.  C.  Dunavant,  purchased  a  mule 
from  one  Grandison  Boyd ;  but,  before  he  had 
taken  the  mule  into  manual  possession,  de- 
fendant. Jefferson,  replevied  from  Boyd,  and 
gave  bond  and  took  possession.  At  the  Jan- 
uary term  of  the  Mississippi  circuit  court, 
1885,  there  was  a  trial,  verdict,  and  judgment 
in  favor  of  Boyd.  Jefferson  appealed  to  the 
supreme  court,  and  Boyd's  judgment  was 
affirmed.  Then  Jefferson  attached  the  mule 
in  another  suit  against  Boyd,  and  Dunavant 
interpleaded,  claiming  title  under  his  pur- 
chase of  March,  1882.  The  issue  was  found 
for  Dunavant,  and  the  mule  was  turned  over 
to  him.  Dunavant  then  instituted  the  pres- 
ent action  for  damages  against  Jefferson  for 
the  use  of  the  mule,  and  for  injuries  inflicted 
upon  it,  etc.  Jefferson  flled  an  answer  in 
which  he  set  up  for  his  defense  the  fact  that, 
in  the  action  in  which  Dunavant  interpleaded 
for  the  recovery  of  the  mule,  he  claimed  no 
damages,  and  none  were  awarded  him,  and 
denied  that,  in  fact,  he  was  damaged  by  lieing 
deprived  of  the  use  of  the  mule,  etc.  The 
court  refused  to  give  the  following  instruc- 
tion requested  by  defendant:  "If  the  jury 
find  from  the  evidence  that  heretofore  the  de- 
fendant sued  out  an  attachment  against  Gran- 
dison Boyd  for  the  mule,  for  the  use  and  dam- 
age of  which  the  plaintiff,  H.  C.  Dunavant, 
sues  in  this  action,  and  that  said  Dunavant 
interpleaded  for  said  mule,  and  recovered  the 
same  in  said  action,  but  claimed  no  damages, 
lie  cannot  bring  another  suit  for  damages, 
and  the  jury  will  find  for  the  defendant." 


Th«  court  held  that  the  failure  to  ask  damage 
in  the  interpleading  suit  did  not  prevent  a 
recovery  in  this  suit  unless  the  question  for 
damages  had  been  at  issue  in  the  former  suit. 
Verdict  for  plaintiff,  and  damages  assessed  at 
$165.  Motion  for  a  new  trial  overruled,  and 
the  case  taken  to  the  supreme  court  by  ap- 
peal. 

Cotnpton  &  Compton  and  J.  J.  Hornor, 
for  appellant.    H.  M.  McVeigh,  for  appellee. 

Per  Curiam.  The  record  does  not  show 
that  Dunavant  was  allowed  to  interplead  for 
the  mule  in  the  replevin  suit  of  Jefferson  v. 
Boyd.  No  judgment  rendered  therein  could, 
therefore,  affect  his  rights.  He  interpleaded 
for  the  mule  in  the  attachment  suit  by  Jef- 
ferson against  Boyd,  and  it  is  argued  that 
damaf^es  for  the  detention  of  the  mule  could 
have  been  assessed  in  that  case,  and  that  the 
failure  to  do  so  is  a  bar  to  any  further  action 
for  damages.  The  statute  authorizing  inter- 
vention in  such  cases  contemplates  only  the 
trial  of  the  right  of  property,  or  of  the  claim- 
ant's interest  therein.  When  determined 
in  his  favor,  the  court  is  directed  to  "make 
such  order  as  may  be  necessary  to  protect  bis 
rights."  Mansf.  Dig.  §  358.  But  that  can 
refer  only  to  the  protection  of  the  right  the 
jury  has  tried,  not  the  award  of  damages. 

Affirm. 


Smith  et  al.  v.  James. 
(Supreme  Court  of  Arkanscts.    April  13,  1890.) 

Pi-TMBNT  TO  AOBITT. 

An  agent,  with  power  to  sell  and  receive 
payment,  cannot  bind  his  principal  by  accepting,  in 
lieu  of  payment  for  goods  sold,  a  canoallBtion  of  pis 
own  debt  to  the  porohaser,  where  the  latter  knows, 
or  by  the  exercise  of  reasonable  diligence  could 
know,  of  the  agency. 

Appeal  from  circuit  court,  Crawford  coun- 
ty; John  S.  Ltttle,  Judge. 

Action  of  replevin  by  F.  H.  Smith  and 
others,  constituting  the  firm  of  F.  H.  Smith 
&  Co.,  against  J.  D.  James,  to  recover  tliree 
wagons  sold  to  defendant  by  Loudon  Bros., 
acting  as  plaintiffs'  agents.  It  appears  that 
Loudon  Bros.,  who  were  authorized  to  sell 
plaintiffs'  wagons,  and  to  receive  payment 
therefor,  were  largely  indebted  to  defendant, 
James,  and  that,  several  days  before  they 
failed,  had  agreed  to  let  James  have  three 
wagons,  to  be  credited  on  their  account. 
James  paid  no  cash  and  made  no  note,  and 
Loudon  Bros,  never  accounted  to  plaintiffs 
for  the  sale  of  the  wagons.  Defendant  tes- 
tified that  he  bought  in  good  faith;  that  be 
knew  nothing  of  the  title  to  the  wagons,  or 
of  the  terms  of  the  contract  between  plain- 
tiffs and  Loudon  Bros. ;  and  that  he  knew  the 
latter  were  shaky,  and  wanted  to  save  him- 
self. The  court  found  that  the  title  passed 
to  James  as  against  plaintiffs,  who  now  ap- 
peal from  the  judgment. 

Brown  &  Sandeh,  for  appellants. 

Per  Cukiam.  An  agent,  with  power  to 
sell  and  reueu  ■  nicfflgyz'n  payment  for  his 
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principal,  has  not  the  apparent  anthority  to 
accept  a  cancellation  of  bis  own  debt  due  to 
a  vendee  wlio  knows,  or  by  the  exercise  of 
reasonable  diligence  could  know,  that  bis 
debtor  is  acting  as  agent,  because  he  knows 
that  the  benefit  of  the  sale  will  inure  to  the 
agent  only, — a  result  inconsistent  with  the 
agency.  Arnett  v.  Glenn,  62  Ark.  — ,  12 
S.  W,  Sep.  497;  Story,  Ag.  §  77;  Belton  CJom- 
press  Co.  r.  Manufacturing  Co.,  64  Tex.  837; 
Williams  v.  Johnston,  92  N.  C.  582.  The  court 
found  only  that  James  did  not  know  the  terms 
of  the  agency,  and  declared,  upon  that,  that 
his  title  was  superior  to  the  principals'. 
That  was  error.  It  whs  only  necessary  that 
James  should  know  that  the  person  with 
whom  he  dealt  was  an  agent,  In  order  to  be 
apprised  that  the  transaction  was  beyond  the 
scope  of  bis  authority.    Reverse  and  remand. 


'    Looks  et  al.  v.  Adamson  et  al. 

(Supreme  Court  of  ArhansM.    April  13, 1890.) 

Ceattbl  Mortoaoe— Hdsband  asd  Wns— Es- 
toppel. 
Defendant,  who  had,  with  his  wife's  knowl- 
edge, mortgaged  hla  ootton  crop  to  secure  supplies 
from  pl^ntifls,  bought  a  wagon  from  them,  which 
be  paid  for  with  cotton  covered  by  the  mortgage. 
He  afterwards  mortgaged  the  WMTon  to  plaiutiils, 
who  sought  to  replevy  It  on  his  default  in  payment. 
JSeld  that,  in  the  absence  of  proof  that  plaintiffs 
were  Influenced  by  defendant's  wife  to  take  the 
mortgage  on  the  wagon,  or  to  extend  defendant's 
credit  on  the  faith  of  it,  she  was  not  estopped  to 
claim  it  on  the  ground  that  the  ootton  with  which 
it  was  paid  for  was  her  own. 

Appeal  from  circuit  court,  Crawford  coun- 
ty;  John  S.  Little,  Judge. 

Action  of  replevin  by  W.  R.  &  S.  B.  Locke 
against  George  W.  Adamson  and  Sarah  Ad- 
amson, for  a  wagon  and  about  8U0  pounds 
of  seed  cotton,  claiming  title  by  virtue  of  a 
chattel  mortgage  given  to  secure  a  note  of 
•56.32.  It  appears  that  in  September,  1886, 
George  W.  Adamson  l)ought  the  wagon  in 
suit,  giving  his  note  therefor,  wliich  he  aft- 
erwards paid  with  cotton.  On  December  21, 
1886,  be  was  indebted  to  plaintiffs  in  the 
sum  of  S56.32,  and  gave  them  as  security  a 
chattel  mortgage  on  such  wagon,  and  all  the 
cotton  raised  on  his  home  place  in  1887.  The 
mortgage  debt  matured  November  1,  1887, 
and  Adamson  made  default.  Sarah  Adam- 
son, wife  of  George  W.  Adamson,  interplead- 
ed, claiming  the  wagon  as  her  own  in  the 
following  manner:  Each  year  her  husband 
let  her  have  10  acres  of  land  rent  free,  and 
helped  her  w^ork  her  crop.  In  1886,  she 
made  two  bales  of  cotton,  and  with  the  pro- 
ceeds her  husband,  as  her  agent,  paid  for 
the  wagon.  It  appears  that,  in  orider  to  se- 
cure supplies,  Adamson  had  previously  mort- 
gaged two  horses  and  all  the  cotton  raised  on 
the  home  place  in  1886  to  plaintiffs,  with  bis 
wife's  knowledge,  and  that  the  two  bales 
with  which  the  wagon  was  paid  for  were 
raised  on  the  home  place  and  covered  by  the 
mortgage.  It  was  not  shown  that  plaintiffs 
knew  that  the  wife  claimed  the  wagon  as  her 


own.  On  appeal  from  the  justice's  court, 
and  trial  de  novo  in  the  circuit  court,  there 
was  a  verdict  for  plaintiffs  for  the  cotton, 
and  for  the  interpleader  for  the  wagon.  From 
the  judgment,  plaintiffs  appeal.  The  only 
assignment  of  error  is  the  refusal  of  the  court 
to  instruct  the  jury  that,  "if  you  l)elieve 
from  the  evidence  that  George  W.  Adamson, 
the  defendant,  in  order  to  get  supplies  ad- 
vanced daring  the  year  1886,  mortgaged  to 
plaintiffs  all  the  cotton  to  be  raised  on  his 
place  during  said  year,  and  that  subsequent 
to  execution  of  said  mortgage,  and  with  full 
knowledge  of  its  execution,  interpleader 
worked  and  gathered  a  crop  of  ootton  on  said 
land,  sbe  is  estopped  from  laying  claim  to 
any  of  the  cotton  raised  on  said  place  during 
said  year,  or  any  property  paid  for  with  the 
proceeds  thereof,  as  against  the  plaintiffs." 
Brown  ifi  SandeU,  for  appellants. 

Feb  Ctbiam.  The  only  question  presented 
for  our  consideration  is,  was  Mrs.  Adamson 
estopped  from  claiming  the  wagon  in  contro- 
versy? She  swore  that  her  husband,  as  her 
agent,  bought  it  for  her,  and  paid  for  it  with 
her  cotton.  It  was  proved  that  be  purchased 
it,  and  executed  his  note  for  the  purchase 
money,  and  afterwards  paid  the  note  with 
cotton.  The  cotton  used  in  making  the  pay- 
ment was  thereby  appropriated  according  to 
the  requirements  of  the  mortgage  thereon 
that  he  had  previously  executed.  When  he 
paid  the  note,  appellants  had  no  claim  to  or 
lien  upon  the  wagon;  and  he  was  at  liberty, 
if  it  was  his,  to  dispose  of  it  as  be  desired. 
There  was  no  evidence  that  appellants  were 
thereafter  influenced  by  any  conduct  of  Mrs. 
Adamson  to  take  a  mortgage  on  it,  or,  on  the 
faith  of  the  mortgage  that  was  taken  thereon, 
to  extend  to  her  husband  additional  credit, 
or  do  any  other  act.  She  was  not,  therefore, 
estopped  from  claiming  it;  and  the  court  l>e- 
low  committed  no  error  in  refusing  to  grive 
the  instructions  asked    tor    by  appellants. 

Judgment  affirmed. 


STEB^*BCUOEN  «.  GREENWOOD. 
(Supreme  Court  of  Arkeaucu.    April  10,  UBOl) 

HOHRBTBA.D^EVIDBIIOB — ^FIMSHIOS  OV  CoUIT. 

W.  purchased  certain  premises  in  1878,  and 
nu)ved  into  the  house  the  following  spring.  He 
occupied  it  for  several  months,  but,  finding  it  in- 
convenient, moved  to  another  house,  helon^ng  to 
hiswife.  While  so  occupying  the  premises,  a  jndg- 
gment  was  rendered  a^inst  him.  W.  afterwarSl 
sold  the  land  to  plaintiff,  who  in  time  sold  to  de- 
fendants. The  land  was  sold  under  an  ezeontion 
on  the  judgment  against  W.,  and  purchased  br 
defendants.  In  an  action  to  enforce  plaintiff's 
lien  on  the  land  as  vendor,  defendants  set  up  their 
title  as  purchasers  at  the  execution  sale.  On  the 
trial,  W.  and  others  testified  to  his  occupancy  of 
the  premises  as  a  homestead,  and  also  that  ho  had 
intended  to  rebuild  the  house.  Held,  that  the 
question  whether  the  premises  were  the  home- 
stead of  W.  or  not  was  one  of  intention,  and  a 
finding  that  the  land  was  such  homestead  would 
not  be  disturbed. 

Appeal  from  circuit  court.  Jackson  county; 
J.  W.  Bdtlee,  Judge,  j  byGOOQ[e 
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Action  in  equitj,  brought  by  A.  M.  Green* 
wood  against  S.  N.  Steenburgen,  James  Bun- 
dy,  v.  Y.  Cook,  and  Jackson,  Pfouts  &  Doug- 
lass. It  appeared  that  on  April  21, 1879,  Jack- 
son, Pfouts  &  Douglass  tiad  obtained  a  Judg- 
ment against  one  A.  Weatberford  and  T.  H. 
Weatherford,  late  partners  as  Weatberford 
&  Bro.,for  9289;  that,  prior  to  the  rendition 
of  the  judgment,  Weatberford  had  purchased 
the  lands  in  controversy,  and  had  entered 
into  possession  and  occupied  the  land  with  his 
family ;  that  be  so  occupied  the  land  for  sev- 
eral months,  and  raised  a  crop;  that,  finding 
tlie  house  inconvenient  for  his  family,  lie 
moved  to  another  house,  belonging  to  his 
wife,  with  the  intention,  as  be  claimed,  of 
repairing  or  rebuilding  the  house.  After- 
wards, be  sold  the  land  to  plaintiff,  who  in 
torn  Bold  to  defendants  Steenburgen  and 
Bundy.  The  contract  of  sale  by  plaintiff  to 
Steenburgen  and  Bundy  provided  that,  if  the 
land  was  found  to  be  subject  to  the  lien  of 
the  Judgment  rendered  against  Weatherford, 
and  in  favor  of  Jackson,  Pfouts  &  Douglass, 
then  the  notes  given  in  payment  of  the  pur- 
chiise  price  of  the  land  should  be  offset  that 
amount.  Subsequently  the  land  was  sold 
under  execution  on  the  Judgment,  and  bought 
in  by  Steenburgen  and  Bundy,  who  refused 
to  pay  the  notes;  and  plaintiff  brought  this 
action  to  enforce  his  lien  as  vendor.  There 
was  judgment  for  plaintiff,  and  defendants 
appealed. 

W.  It.  Goody  and  J.  W.  <ft  /.  M.  Stayton, 
for  appellants.    M.  M.  Stuckey,  for  appellee. 

Per  Cubiah.  That  Weatherford  was  re- 
elding  on  the  land  in  question  as  his  home- 
stead when  the  judgment  under  which  Ck>ok 
claims  was  rendered,  is  established  by  a  pre- 
ponderance of  the  testimony.  Tlie  chancei- 
for  found  that  the  homestead  thus  established 
was  never  abardoned,  notwithstanding 
Weatherford  was  not  residing  thereon  at  the 
time  of  his  sale  to  the  plaintiff;  and,  as  the 
question  is  one  mainly  of  intention,  we  are 
not  willing  to  disturb  the  finding.  Super  v. 
Alkire.  87  Ark.  283.  It  follows  that  tfae 
judgment  was  never  a  lien  on  the  land,  that 
the  sale  under  the  execution  passed  no  title. 
and  the  plaintiff  is  free  to  enforce  his  lien 
for  purch.Hse  money  against  the  land;  C!ook 
having  purchased  with  notice  that  the  pur- 
chase money  was  unpaid.    Affirm. 


Smsed  0.  Deal  at  a/. 

iSupreme  Court  of  Arkan»as.    April  19, 1690.) 

ItHAaa  BT  Fabtnbbship— DiBsoLunoN— RiOHTB  or 

FABTiniRS. 

1.  Flaintiil  and  detendants,  as  partners,  leased 
«  certain  store-building  for  future  possessioa. 
Prior  to  the  oommenoement  of  the  term,  a  dissolu- 
tion of  partnership  being  contemplated,  defend- 
anta,  without  plaintiff's  knowledge,  secured  a  can- 
cellation of  the  lease,  and  leased  again,  in  tbeir 
own  name.  Afterwards  the  partnership  was  dis- 
solved; platntifl  bnyinc[  out  the  interest  of  defend- 
ants in  tlie  partnership  property  and  bnainess. 
Held,  that  defendants  held  their  lease  of  the  build- 
ing in  trust  for  plaintiS. 


2.  Where,  from  lapse  of  time,  specific  relief 
cannot  be  given  to  plaintiff,  he  can  recover  of  de- 
fendants for  any  repairs  he  had  made  in  the  build- 
ing in  oontemplatiou  of  ocoupaucy. 

Appeal  from  Faulkner  chancery  conrt;  D. 
W.  Caeeoll,  Chancellor. 

Action  by  John  S.  Sneed  against  S.  G. 
Smith  and  B.  T.  Deal.  There  was  judgment 
for  defendants,  and  plaintiff  appealed. 

B.  A.  Bolton,  for  appellant.  J.  H.  Harrod, 
for  appellees. 

Battle,  J.  On  the  Ist  of  September,  1886, 
John  S.  Sneed,  S.  G.  Smith,  and  B.  T.  Deal 
formed  a  partnership,  and  thereafter  did  a 
mercantile  business  in  the  town  of  Conway, 
in  this  state,  under  the  firm  name  and  style 
of  Sneed  &  Co.  While  doing  busiuess  in 
partnership,  they  occupied  a  store-house 
known  as  the  "Bruce  Store."  Finding  a 
more  desirable  store,  they  rented  it  on  the 
1st  of  December,  1887,  from  J.  E.  Martin, 
for  a  period  of  one  year  commencing  on  the 
1st  day  of  March,  1888,  and  caused  the  con- 
tract to  be  reduced  to  writing  and  signed. 
Some  time  atK>ut  the  1st  of  February,  1888, 
they  talked  alK>ut  a  dissolution  of  partner- 
ship. On  the  13th  of  the  same  month,  Deal 
and  Smith  secretly,  without  the  knowledge  or 
consent  of  Sneed,  undertook  to  cancel  the 
lease,  and  made  a  written  contract  with  Mar- 
tin by  which  they  leased  his  store-house  for 
the  same  time,  and  upon  the  same  terms, 
Sneed  &  Co.  had  previously  rented  it.  On 
the  28th  of  February,  the  same  month,  the 
partnership  of  Sneed  &  Co.  was  dissolved, 
and  Sneed  purchased  and  paid  for  the  inter- 
est of  Smith  and  Deal  in  the  property  and 
business  thereof  without  any  knowledge  or 
information  of  the  effort  of  Smith  and  Deal 
to  cancel  the  lease.  His  intention  was  to  oc- 
cupy, and  do  business  in,  the  house  rented 
from  Martin ;  but,  flndi  ng  that  Smith  and  Deal 
had  canceled  the  lease  thereof  to  Sneed  &  Co., 
and  had  rented  the  same,  aud  were  In  posses- 
sion thereof,  he  brought  an  action  in  the 
Faulkner  chancery  court,  and  asked  In  his 
complaint  therein  that  the  lease  to  Sneed  & 
Co.  l>e  reinstateil,  or  that  Smith  and  Deal  l>e 
declared  trustees  holding  the  lease  to  them  in 
trust  for  him,  and  that  he  l)e  placed  in  pos- 
session of  the  store-house.  The  court  re- 
fused to  grant  to  him  any  relief,  and  dis- 
missed bis  complaint;  and  he  appealed. 

The  lease  of  the  store-house  of  Martin  was 
the  pro{)erty  of  Sneed  &  Co.;  and  Smith  aud 
Deal,  while  partners  of  Sneed,  could  not  pri- 
vately, without  his  knowledge  or  consent, 
cancel  it  and  take  a  new  one  in  tbeir  names, 
and  for  their  individual  benefit.  They  held 
the  lease  so  taken  in  trust  for  the  partner- 
ship. When  it  was  dissolved,  and  Sneed  pur- 
chased their  interest  in  the  business  and  assets 
of  Sneed  &  Co.,  he  l>ecame  the  owner  of  the 
lease,  and  entitled  to  use  the  store-bouse  of 
Martin  for  the  time  it  was  routed.  Feather- 
stonhaugh  v.  Fenwick,  17  Ves.  298;  Clegg  v. 
Fish  wick,  1  Macn.  &  G.  294;  Clements  v. 
Hall,2De  Gex  &  J^173^  .^^^Fouracre^ 
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3  Swanst.  489;  Leach  v.  Leach,  18  Pick  68. 
But  the  term  of  the  lease  has  expired  since 
the  appeal  herein  was  taken,  and  it  is  not  in 
the  power  of  the  court  to  grant  the  speciBc 
relief  asked  for  by  appellant  in  his  complaint. 
Smith  and  Deal  have  paid  the  rent  due  on  the 
lease,  except  $99.25  paid  by  Sneed  in  the  way 
of  work  done  upon  the  store-house  in  the 
month  of  February,  1888;  and  it  does  not 
appear  that  the  lease  was  of  any  value  beyond 
the  rent  paid.  Under  these  circumstances, 
Sneed  is  only  entitled  to  judgment  for  the 
699.25.  and  lawful  interest  thereon  from  the 
time  it  was  paid,  and  all  his  costs. 

The  judgment  of  the  chancery  court  is 
therefore  reversed;  and  jndgment  will  be  en- 
tered here  against  Smith  and  Deal  for  $99.25, 
and  6  per  cent,  per  annum  interest  thereon 
from  the  1st  day  of  March,  1888,  and  the 
costs. 


State  «.  Hicks. 
(Supreme  Court  of  Arkansas.    April  19,  1890.) 

TaZJiTIOH— FOBTBITURB  0>  lUKDS— DOKATION— 

Lease. 

1.  Defendant,  having  obtained  a  donation  oer- 
tlflcate  for  lands  forfeited  to  the  state  for  taxes, 
made  a  oontraot  with  a  tenant  alreadr  in  possession 
under  another  person  claiming  as  landlord,  by  which 
the  tenantagreed  to  hold  under  defendant  Within 
18  months  the  tenant  cleared  and  pnt  in  cultivation 
10  acres  of  the  land,  and  defendant  made  proof  of 
that  fact,  in  compliance  with  Act  Ark.  March  14, 
1879,  prescribing  the  method  of  acquiring  state 
lands  forfeited  for  taxes.  There  was  no  evidence 
that  the  former  landlord  had  any  title,  as  It  was 
admitted  that  the  lands  bad  been  forfeited.  Held, 
that  It  was  not  necessary  that  defendant  should 
have  dispossessed  the  tenant  In  order  to  get  the 
benefit  of  his  improvements,  since,  the  former 
landlord  having  no  claim,  the  oontraot  between 
him  and  the  tenant  was  against  pnblio  policy,  and 
the  rule  that  a  tenant  cannot  deny  hla  landlord's 
title  has  no  application  to  such  case. 

8.  It  was  not  necessary  that  defendant  or  the 
tenant  should  have  resided  on  the  land,  since  the 
statute  (Act  Ark.  March  14,  1879)  provides  that  if 
the  applicant,  "instead  of  residing  thereon,  has 
cleared,  fenced,  and  put  in  readiness  for  cultiva- 
tion ten  acres, "  within  18  months  from  the  date  of 
his  application,  he  shall  be  entitled  to  a  deed. 

Appeal  from  circuit  court.  Little  River 
county;  R.  D.  Heakn,  Judge. 

H'^.  E.  Atkinson,  Atty.  Gen.,  and  Dan.  W. 
Jones,  for  appellant.  Feazel  &  Rodgers,  for 
appellee. 

Battle,  J.  The  donation  deed  the  state 
seeks  to  cancel  in  this  action  was  executed  to 
appellee  under  the  act  of  the  general  assem- 
bly approved  March  14,  1879.  Section  1  of 
that  act  provides  that  "the  right  of  the  state 
to  all  lands,  other  than  town  and  city  lots, 
which  have  been  forfeited  to  the  state  for 
non-payment  of  tax,  penalty,  and  cost  due 
thereon,  may  be  donated  to  any  adult  citizen 
of  the  United  States  in  tracts  not  to  exceed 
160  acres  to  each  applicant  therefor."  Sec- 
tion 2  provides:  "Any  person  wishing  toob- 
tain  such  donation  shall  apply  therefor  to  the 
commissioner  of  state  lands,  and  at  the  same 
time  shall  file  in  the  ofHce  of  such  commis- 
sioner bis  or  their  affidavit,  stating  that  lie  or 


she  is  over  the  age  of  twenty-one  years,  and 
that  the  land  applied  for  is  for  the  purpose  of 
settlement  and  cultivation  for  his  or  her  own 
use  and  benefit,  and  not  with  i>  view  to  spec- 
ulation." And  sections  provides  "that,  up- 
on filing  with  the  commissioner  of  state  lands 
a  written  application  and  the  affidavit  pro- 
yided  for  in  section  two  of  this  act,  such 
commissioner  shall  issue  a  certificate  under 
his  hand  and  seal,  setting  forth  that  such  ap- 
plicant had  applied  for  a  donation  of  the  right 
of  the  state  to  the  land  described  in  the  ap- 
plication; which  certificate  shall  further  state 
that  if,  within  eighteen  months  from  the  date 
of  the  application,  the  applicant  shall  present 
proof  to  tlie  commissioner  that  he  or  she  re- 
sides upon,  and  has  cleared,  fenced,  and  in 
readiness  for  cultivation,  five  acres,  or,  in- 
stead of  residing  thereon,  has  cleared,  fenced, 
and  put  in  readiness  for  cultivation  ten  acres, 
of  the  land  described  in  such  certificate,  the 
donee  shall  be  entitled  to  a  deed  from  the 
state  conveying  all  the  right,  title,  and  inter- 
est of  the  state  in  and  to  the  land  mentioned 
in  such  certificate."  And  section  5  provides 
as  follows:  "That,  on  presentation  to  him  of 
the  proof  of  improvement  provided  for  in 
section  four  of  this  act,  the  commissioner  of 
state  lands  shall  execute  to  the  donee,  or  to 
his  heirs  or  assigns,  a  deed  under  his  hand 
and  official  seal,  conveying  all  of  the  rigtit, 
title,  and  interest  of  the  state  in  and  to  the 
land  so  donated,  which  deed  shall  have  the 
same  force  and  effect  as  other  deeds  which 
such  commissioner  is  authorized  by  law  to 
execute  on  behalf  of  the  state  to  forfeited 
lands." 

Upon  the  issue  of  a  certificate  to  appellee 
in  accordance  with  this  act,  he  caused  a  sur- 
vey of  the  land  described  therein  to  be  made. 
He  found  it  in  possession  of  one  Gib  Ham- 
iter,  who  was  holding  under  a  lease  from 
Burrill  Hawkins.  He  did  not  dispossess 
him.  He  found  it  unnecessary.  Hamiter 
was  willing  to  hold  under  him,  and  he  made 
a  contract  with  him,  by  which  Hamiter 
agreed  to  clear,  fence,  and  put  the  land  in 
cultivation,  for  the  use  of  it,  for  three  years. 
Within  18  months  after  the  issue  of  his  cer- 
tificate, Hamiter,  in  performance  of  this  con- 
tract, cleared,  fenced,  and  put  in  cultivation 
10  acres  of  the  land,  and  appellee  presented 
proof  thereof  to  the  commissioner  of  state 
lands.  Now  the  state  contends  that  this 
was  not  in  compliance  with  the  act  of  March 
14,  1879,  because  Hamiter  had  leased  the 
land  of  Hawkins  before  the  issue  of  the  cer- 
tificate to  appellee,  and  was  thereby  estopped 
from  disputing  Hawkins'  title.  But  this  did 
not  affect  the  contract  of  appellee  and  Ham- 
iter, or  deprive  appellee  of  the  benefit  of 
Hamiter's  labor  thereunder;  for  it  does  not 
appear  that  Hawkins  had  any  claim  to  ttie 
land,  and  it  is  admitted  that  the  land  was 
forfeited  to  the  state.  Hawkins  and  Hamiter 
were  trespassers  on  the  land.  Finding  Ham- 
iter there  without  right,  appellee  could 
have  ejected  him.  But  Hamiter  was  willing 
to  lease  from  him,  and  he^hir^^,  ^j^  to  clear 


Mo.) 


PHILLIPS  t».  OVERFIELD. 


705 


and  fence  the  land,  and  put  it  in  oultivation, 
for  the  use  of  it  for  a  specified  time.  This 
contract  was  based  upon  a  valuable  consider- 
ation,  and  was  valid.  In  order  to  make  it, 
it  was  not  necessaiy  for  him  to  go  through 
the  form  of  dispossessing  Hamiter,  and  put- 
ting him  in  possession  under  a  lease.  Ac- 
cording to  the  rule  laid  down  in  Sherman  v. 
Eakin.  47  Ark.  851,  1  S.  W.  Rep.  559,  if  the 
land  had  been  donated  to  Hnmiter  instead  of 
appellee,  Hamiter  would  not  have  been  es- 
topped from  disputing  the  title  of  Hawkins. 
Public  policy  would  forbid.  How,  then, 
could  Hicks  be  defeated  by  Hawkins'  lease  in 
obtaining  the  beneBt  of  Hamiter's  labor? 
Hawkins'  lease  could  not  create  any  trust  re- 
lations between  Hawkins  and  Hamiter,  or 
impose  upon  either  of  them  obligations  which 
tended  to  retard  or  defeat  the  state  in  her  pol- 
icy of  settling  and  developing  her  land.  To 
give  to  it  the  force  or  effect  claimed  for  It  by 
appellant  would  contravene  the  policy  of  the 
state  in  offering  lands  forfeited  for  taxes  to 
those  who  will  put  them  into  cultivation,  in 
quantities  not  exceeding  a  quarter  section,  for 
n  nominal  consideration.  But  id  has  no  such 
effect.  Appellee  was  entitled  to  the  beneBt 
of  the  labor  of  Hamiter  performed  for  him. 

It  is  insisted  that  appellee  did  not  reside  on 
the  land.  The  law  did  not  require  him  to  do 
so.  He  was  entitled  to  a  deed,  if,  within  18 
months  after  the  date  of  his  application,  he 
cleared,  fenced,  and  made  ready  for  cultiva- 
tion 10  acres  of  the  land  donated,  and  pre- 
sented proof  thereof  to  the  commissioner  of 
state  lands,  which  appellee  did.  Judgment 
afSrmed. 


Fhuxifs  et  al.  r>.  Oyebfield  et  al. 

{Supreme  Cowt  of  HUaouri.    May  19, 1890.) 

Kssin/rnrs  Tausr— Idbntitt  of  Foitd— Etidknoi. 
On  a  bill  to  enforce  a  resulting  trust  against 
the  estate  of  the  administrator  of  plaintiffs'  an- 
cestor, It  appeared  that  there  came  to  the  hands  of 
the  administrator  R,000  acres  of  land,  and  abont 
$100,000  in  personalty.  A  small  portion  of  this 
waa  distributed  to  those  entitled.  Final  settle- 
ment, 10  years  after  the  grant  of  letters,  showed  a 
balance  of  tSS,883  doe  the  estate,  and  was  ap- 
proved b7  the  probate  court,  but  on  appeal  to  the 
circuit  cottrt  the  balance  was  adjudged  to  be  t71,- 
804.  The  administrator  owned  a  large  plantation, 
but  no  other  property  of  consequence.  During  his 
administration  he  engaged  extensively  in  business, 
and  suffered  heavy  losses.  He  also  bought  lands 
to  the  amonntof  $90,000,  which  constitute  a  part  of 
the  property  sought  to  be  affected  with  the  trusU 
At  his  deata  his  estate  inventoried  $75,000  in  notes 
and  accounts,  mostly  worthless,  and  a  little  other 
property.  Hia  debts  were  $00,000,  oonsisUng  in 
lurt  of  notes  given  in  payment  for  the  lands  he 
lad  purchased,  besides  the  amounts  due  from  him 
as  administrator  to  plaintiffs.  Held,  the  evidence 
failed  to  show  that  the  estate  sought  to  be  subject- 
ed waa  the  product  of  the  trust-estate,  or  to  iden- 
tify any  part  of  it  as  the  trust  property,  and  did 
not  establish  a  resulting  trust. 

Error  to  circuit  court.  New  Madrid  county. 
Wilton  Cramer,   for  appellants.    D.  H, 
Melntyre,  for  respondents. 

Black,  J.    This  is  a  suit  in  equity  by 
Murray  Phillips  in  bis  own  right,  and  as 
\.13s.w.no.l3 — 45 
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gnardian  of  Amos  P.  Eleln,  a  minor,  against 
the  administrator  pendente  lite  of  the  estate 
of  Amos  B.  Phillips,  and  the  creditors  of 
said  estate,  to  enforce  a  resulting  trust.  The 
following  is  an  outline  of  the  facts:  Shapley 
B.  Phillips  died  at  the  county  of  New  Mad- 
rid, in  this  state,  in  the  early  part  of  1863, 
leaving  a  large  estate,  consisting  of  lands, 
personal  property,  and  slaves.  He  left  a 
widow,  Adele  T.  Phillips,  who  elected  to  take 
a  child's  part,  and  one  son  by  her,  and  also 
one  daughter  and  two  sons  by  a  former  mar- 
riage, namely,  Sallie  D.,  Amos  B.,  and  Mur- 
ray Phillips.  The  estate,  therefore,  descend- 
ed to  the  widow  and  children  in  five  equal 
parts.  Amos  B.  Phillips  administered  upon 
his  father's  estate  in  186-3,  and  the  adminis- 
tration had  not  been  closed  when  be  died, 
which  was  in  the  year  1873.  In  the  mean 
time  the  widow  and  her  son  died,  the  son  dy- 
ing first,  and  the  widow  left  as  her  heirs 
David  Stengle,  Mary  Stengle,  and  Mattie 
Dormer.  Sallie  D.  Phillips  married  Leroy 
Klein.  Both  died,  leaving  one  child,  Amos 
P.  Klein,  whose  name  was  changed  to  Amos 
B.  Phillips,  but  he  will  be  designated  by  his 
original  name.  It  does  not  appear  when  his 
parents  died.  The  inventory  filed  by  Amos 
B.  Phillips  in  1863,  as  administrator  of  Shap- 
ley B.  Phillips,  discloses  lands  to  the  amount 
of  nearly  3,000  acres,  notes  and  accounts 
and  allowances  against  estates,  aggregating, 
with  accrued  interest,  988,780,  and  an  ap- 
praisement bill  of  other  personal  property 
and  slaves  amounting  to  826,862.  The  eighth 
and  final  settlement  of  Amos  R.  Phillips  was 
filed  in  the  probate  court  in  September,  1872, 
nearly  10  years  after  the  grant  of  letters  of 
administration.  This  settlement  shows  a  bal- 
ance due  the  estate  of  $25,382,  and  was  ap- 
proved by  the  probate  court.  David  and 
Mary  Stengle  and  Mattie  Dormer  appealed  to 
the  circuit  court,  and  at  the  March  term, 
1873,  the  matters  in  dispute  were  referred. 
In  August  of  the  same  year  the  referee  re- 
ported a  balance  due  the  estate  of  $71,894, 
and  to  this  report  exceptions  were  filed  by 
the  administrator.  Before  these  exceptions 
were  heard  Amos  B.  Phillips  died  testate. 
and  Murray  Phillips  was  appointed  adminis- 
trator de  bonis  non  of  the  estate  of  Shapley 
B.  Phillips,  executor  of  the  last  will  of  Amos 
B.  Phillips,  and  guardian  of  the  minor,  Amos 
P.  Klein.  At  this  juncture  of  affairs  Mur- 
ray Phillips' purctiased  the  interest  of  David 
and  Mary  Stengle  and  Mattie  Dormer  in  the 
estate  of  Shapley  B.  Phillips.  The  further 
history  of  the  final  settlement,  as  disclosed 
by  disconnected  scraps  of  evidence,  is  this: 
Stengle  and  others,  tlie  appellants,  and  Mur- 
ray Phillips,  as  administrator  de  bonis  non 
of  Shapley  B.  Phillips,  appeared  in  the  cir- 
cuit court  at  its  September  term,  1874,  and 
represented  to  the  court  that  all  matters  of 
dispute  had  been  adjusted,  and  the  appeal 
was  dismissr.'d  by  consent.  At  the  March 
term,  1876,  the  appellants  moved  to  rein- 
state the  cause,  but  the  court  overruled  the 
motion.    An  entry  made  at  the  September 
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term,  1876,  shows  that  the  appellants  ap- 
peared by  attorney,  and  that  Murray  Phillips 
appeared  for  himself  and  as  administrator  de 
bonis  lion  of  the  estate  of  Shapley  R.  Phillips, 
and  as  executor  of  Amos  R.  Phillips,  and  as 
guardian  of  Amos  P.  iLlein ;  that  the  excep- 
tions to  the  report  of  the  referee  came  on  to 
be  heard,  and  were  overruled,  and  the  report 
conBimed;  and  it  was  adjudged  that  there 
was  in  the  hands  of  Amos  R.  Phillips,  late 
administrator  of  Shapley  R.  Phillips,  the  sum 
of  $71,894  for  distribution;  and  it  was  fur- 
ther ordered  that  a  copy  of  the  judgment  be 
certified  to  the  probate  court.  While  Amos 
R.  Phillips  was  the  administrator  of  his  fa- 
ther's estate,  he  purchased  a  large  amount  of 
lands  and  other  property.  This  property,  re- 
maining on  hand,  was  inventoried  by  his  ex- 
ecutor, Murray  Phillips;  and  in  1874  the  ex- 
ecutor procured  an  order  to  sell  the  lands  for 
the  payment  of  debts,  but  made  no  sale.  In 
1880,  Murray  Phillips,  for  himself  and  as 
guardian  of  the  minor  child,  Amos  P.  Klein, 
brought  this  suit  against  the  creditors  of 
Amos  B.  Phillips.  The  substance  of  the 
charge  is  that  Amos  fraudulently  converted 
to  hS  own  use  the  assets  of  bis  father's  es- 
tate, and  with  such  assets  purchased  the  per- 
sonal and  real  property  specified  in  the  in- 
ventory filed  by  the  executor;  and  the  plain- 
tiffs seeic  to  have  declared  and  enforced  a 
resulting  trust  In  all  of  the  property  in  the 
proportion  of  their  distributive  shares  In  the 
estate  of  Shapley  R.  Phillips.  The  court 
awarded  a  decree  according  to  the  prayer  of 
the  petition. 

The  first  question  is  whether  the  evidence 
-makes  out  a  case  for  declaring  a  resulting 
trust  as  to  either  the  personal  or  real  estate. 
The  estate  of  Amos  B.  Phillips  is  insolvent, 
and  all  of  the  sureties  on  his  bond  as  adminis- 
trator of  his  father's  estate  are  insolvent,  ex- 
cept one  person,  and  it  is  clearly  shown  that 
not  more  than  two  or  three  thousand  dollars 
can  be  collected  of  that  surely.  When  Amos 
administered  upon  his  father's  estate,  he  was 
22  years  old,  and  Just  out  of  school.  He 
owned  some  9,000  acres  of  land,  which  had 
been  conveyed  to  him  by  his  father  in  the 
preceding  year.  About  1,500  acres  of  this 
land  was  cleared,  and,  as  we  understand  the 
evidence,  was  in  cultivation.  He  had  no 
other  property  worthy  of  mention.  The  per- 
sonal assets  of  his  father's  estate  amounted 
to  something  over  $100,000.  Of  Ihis  proper- 
ty slaves  to  the  appraised  value  of  sixteen  or 
seventeen  thousand  dollars  were  distributed 
among  the  heirs  early  in  the  administration. 
From  1863  to  1873,  and  while  Amos  R.  Phil- 
lips was  administering  o{)on  the  estate,  he 
carried  on  bis  own  farm.  He  bought  and  sold 
mules  and  other  live-sto;k  in  large  numbers, 
and  he  and  bis  brother  Murray  purchased  a 
wharf-boat,  and  as  partners  carried  on  a  boat- 
ing business.  The  evidence  is  that  heavy 
losses  were  sustained  in  all  of  these  venturus. 
During  this  time  he  purchased  a  large  quan- 
tity of  lands,  the  deeds  put  in  evidence  show- 
ing the  aggregate  consideration  of  over  $50,- 


000.  The  defendants  put  in  evidence  the  in- 
ventory of  the  estate  of  Amos  R.  Phillips, 
filed  by  Murray  Phillips,  the  executor,  in 
1873,  which  shows  notes  and  accounts  to  the 
amount  of  t75,000,  most  of  which  are  worth- 
less, and  a  sale  bill  of  personal  property, 
_  amounting  to  the  sum  of  $6,658.  The  debts 
'  allowed  against  the  estate  amount  to  $60,000, 
besides  the  amount  due  to  the  distributees  of 
the  estate  of  Shapley  R.  Phillips.  Some  of 
these  debts  allowed  against  Amos'  estate  are 
evidenced  by  notes  given  by  him  in  the  pur- 
chase of  lands  against  which  the  plaintiffs 
seek  to  enforce  a  resulting  trust.  It  is  npon 
evidence  of  this  general  character  that  the 
circuit  court  based  its  decree. 

If  a  person  holding  a  fiduciary  character 
purchase  property  with  the  trust  funds  in  his 
hands,  and  take  the  title  in  his  own  name,  a 
trust  in  the  property  will  result  to  the  per- 
sons entitled  to  the  fund  with  which  the 
property  was  purchased.  This  principle  of 
law  applies  to  executors  and  administrators 
who  purchase  property  with  the  money  be- 
longing to  the  estate,  and  in  such  cases  a 
trust  results  to  the  heirs  and  legatees.  1 
Perry,  Trusts,  fSd  Ed.)  §  127.  But  the  dis- 
tributees and  legatees  have  no  preference 
over  the  other  creditors  where  the  means  of 
identification  fail.  Id.  §  128.  In  Buck  v. 
Asbbrook,  59  Mo.  200,  the  evidence  was  that 
the  money  intrusted  to  the  executor  had  been 
used,  "part  in  business,  part  in  improve- 
ments, and  part  in  the  purchase  of  the  lots 
in  controversy. "  And  It  was  held  that  such 
evidence  was  too  indefinite  to  form  the  basis 
of  a  decree.  The  mere  change  of  the  fund 
or  trust  property  from  one  state  or  form  to 
another  will  not  defeat  the  trust.  The  trust 
will  attach  to  the  property  which  is  the 
product  or  substitute  for  the  original  thing, 
and  the  trust  ceases  only  when  the  means  of 
ascertainment  fails.  But  when  property  is 
turned  into  money,  and  mixed  in  a  general 
mass  of  property  of  a  like  description,  the 
trust  ceases.  2  Story,  Eq.  Jur.  §  1259.  To  fol- 
low money  into  land,  and  impress  the  land 
with  a  trust,  the  money  must  be  distinctly 
traced,  and  clearly  proved  to  have  been  in- 
vested in  the  land.  It  must  be  clear  that  the 
lands  have  been  paid  for  out  of  the  trust 
money.  It  is  not  sufScient  to  show  the  pos- 
session of  moneys  of  the  estate  by  the  execu- 
tor or  administrator,  and  the  purchase  of  the 
lands  by  him.  Ferris  T.  Van  Yechten,  73 
N.  Y.  113. 

According  to  these  principles  of  law,  the 
plaintiffs  have  failed  to  make  out  a  resulting 
trust  as  to  all  of  the  property,  real  and  per- 
sonal, lest  it  be  the  real  estate  embraced  in 
three  deeds,  hereafter  mentioned.  There  is 
a  failure  to  identify  or  trace  any  of  the  prop- 
erty of  the  estate  of  Shapley  R.  Phillips.  The 
claim  made  for  the  plaintiffs  is  that  the  ad- 
ministrator had  no  means  of  liis  own,  and  he 
must  therefore  have  used  the  assets  of  the  es- 
tate in  the  purchase  of  personal  and  real 
property.  But  it  must  be  remembered  that, 
during  all  this  period  of  10  years,  he  trans- 


Mo.) 


GLAESSNEB  v.  ANHEUSER-BUSCH  BREWING  ASS'N. 


707 


acted  a  large  business  of  bis  own,  and  became 
indebted  to  tlie  amount  of  $60,000,  besides 
tbe  amount  owing  to  the  heirs  of  his  father's 
estate.  On  this  general  and  indeSnite  evi- 
dence, it  is  just  as  fair  to  say  that  the  prop- 
erty which  be  owned  at  his  death  is  the  prod- 
uct of  money  and  property  received  from 
tbe  defendant  creditors,  as  it  is  to  say  it  is 
tbe  product  of  the  assets  of  his  father's  es- 
tate. The  assets  of  tbe  father's  estate  have 
not  been  traced  to  a  single  piece  of  property 
now  on  hand.  In  some  cases,  like  that  of 
Harrison  v.  Smith.  83  Mo.  210,  where  an 
agent  or  trustee  mixes  a  known  or  defined 
amount  of  trust  money  with  bis  own.  so 
that  it  cannot  be  distinguished,  equity  will 
follow  the  money  by  taking  out  the  amount 
due  the  beneficiary.  The  present  ia  no  such 
a  case.  Tbe  creditors  of  Amos  B.  Phillips 
are  entitled  to  some  consideration  as  well 
as  the  distributees.  The  nearest  approach 
to  an  identification  of  any  of  the  property 
of  tbe  estate  of  Sbapley  R.  Phillips  is  in 
three  instances,  where  Amos  became  tbe 
purchaser  of  real  estate  at  sales  under  exe- 
cutions Issued  upon  judgments  recovered 
by  bim  as  administrator,  and  deeds  were 
made  to  bim  as  follows:  One  dated  April 
22,  1868,  for  97  acres  of  land;  one  dated 
2l8t  April,  1869,  for  50  acres  of  land;  and 
tbe  third  dated  27tb  March,  1873,  for  the 
interest  of  Pressley  Phillips  in  five  or  six  hun- 
dred acres.  Tliese  purchases  aggregate  the 
snm  of  $8,493.  If  these  lands  were  pur- 
chased by  simply  crediting  the  executiuns 
with  the  amount  bid,  then,  in  the  absence  of 
further  evidence,  a  trust  would  result  in  fa- 
vor of  the  plaintiffs  according  to  tbe  inter- 
ests which  they  represent  by  inheritance  and 
purchase  in  the  estate  of  Sbapley  R.  Phillips. 
It  is  quite  probable  that  these  lands  were  paid 
for  by  Amos  by  simply  crediting  the  execu- 
tions, but  tbe  fact  is  not  made  to  appear  by 
this  record,  and  without  which  proof  there 
can  be  no  resulting  trust.  As  tu  all  the 
other  property  specified  iu  the  petition,  real 
and  personal,  there  is  a  complete  failure  of 
proof.  Some  other  questions  are  discussed 
in  tbe  briefs,  but  we  deem  it  advisable  not 
to  consider  them  on  tbe  present  state  of  tlie 
recoinl.  Tbe  judgment  is  reversed,  and  the 
cause  remanded.    All  concur. 


Ql,AES8NBB  9.  AnHEVSBB-BuSOH  BbBWINO 

Ass'm  et  al. 

{Supreme  Court  nf  MUtouri.    May  19, 1890.) 

MnrioiFii.  Corporations  —  TTh  of  Stbbbts — 
NnisAiroB. 

1.  nie  power  granted  to  the  city  of  St.  Louis 
"to  regulate  the  use  of  streeta"  (Charter,  at-U  8, 
1 9S,  subd.  2;  extends  to  public  uses  only,  and  does 
not  authorize  an  ordinance  permittinsr  a  private 
corporation  to  build  a  railroad  track  and  run  trains 
aeroM  abraets  of  the  oity  for  Uie  transaotioa  of  Its 
business. 

2l  The  erldence  showed  that  plaintiff  owns 
improved  property  on  one  of  the  streets,  where  be 
liTea  and  ooea  bunness  a*  a  retail  merchant;  tbat 
tbe  streeton  both  sidea  of  the  crossing  is  populous, 
filled  with  stores,  shops,  boarding-houses,  and  resi- 


dences ;  that  the  proposed  railroad  track  will  di- 
vert travel  from  it,  decrease  the  value  of  plain- 
tiff's property,  and  take  away  some  of  the  trade 
which  he  now  enjoys.  Held  a  sufficient  showing 
of  special  injury  to  enable  plaintiff  to  maintain  a 
bill  to  enjoin  the  crossing  as  a  publio  nuisance. 

Appeal  from  St.  Louis  circuit  court;  Dahw 
i£L  Dillon,  Judge. 

James  0.  Brotulhead,  for  appellant.  Ai^ 
drew  M,  Sullivan,  for  respondent. 

Black,  J.  By  tbe  decree  entered  in  this 
case  tbe  defendant  the  Anheuser-Buscb  Brew- 
ing Association,  a  corporation  created  under 
the  laws  of  this  state,  was  enjoined  from  con- 
structing and  maintaining  a  single  or  double 
railroad  switch  track  on,  over,  or  across 
Broadway,  Seventh,  and  Ninth  streets,  in  tbe 
city  of  St.  Louis;  and  the  city,  its  mayor,  and 
other  officers,  were  enjoined  from  delivering 
possession  of  the  streets  to  tbe  brewing  asso- 
ciation for  such  purposes.  The  pleadings 
and  the  proof  disclose  tbe  following  facts: 
Tbe  corporate  authorities  of  the  city  passed 
an  ordinance  giving  to  the  brewing  associa- 
tion tbe  right  to  lay  down  and  operate,  with 
steam  or  cable  power,  subject  to  all  laws  and 
ordinances  then  or  thereafter  passed  in  rela- 
tion to  the  obstruction  of  public  streets,  a 
single  or  double  railroad  switch  from  its 
brewery  to  the  Mississippi  river,  over  and 
across  Broadway,  Seventh,  and  Ninth  streets. 
These  streets  run  north  and  south,  and  tbe 
track  is  to  be  laid  between  Dorcas  and  Arsenal 
streets,  which  run  east  and  west.  Other  pro- 
visions are  made  whereby  the  brewing  asso- 
ciation engages  to  protect  the  city  against 
damages  tliat  may  arise  to  persons  or  prop, 
erty  by  the  construction  and  operation  of  the 
switch,  and  it  is  to  be  constructed  under  the 
supervision  of  the  street  commissioner.  The 
ordinance  also  provides :  "  The  said  Anheuser- 
Busch  Brewing  Association  shall  place  and 
maintain  upon  each  graded,  guttered,  and 
paved  street  having  sidewalks  laid  thereon, 
at  the  point  across  which  the  said  railroad 
shall  run,  a  gate,  at  each  side  of  the  said 
railroad  track,  of  such  character  and  dimen- 
sions as  shall  be  approved  by  tbe  street  com- 
missioner; and  the  said  brewing  association 
shall  keep  a  watchman  at  all  the  street  cross- 
ings where  gates  are  required  as  aforesaid, 
both  day  and  night,  wiiile  cars  are  running 
over  the  said  tracks,  whose  duty  it  shall  be 
to  see  that  the  said  gates  are  closed  while 
trains  or  cars  are  crossing  tbe  said  streets; 
and  no  cars  shall  be  run  or  operated  across 
any  of  the  said  streets  between  the  hours  of 
eight  o'clock  and  nine  o'clock  in  tbe  fore- 
noon, nor  between  the  hours  of  eleven  o'clock 
in  the  forenoon  and  one  o'clock  in  the  after- 
noon, nor  between  the  hours  of  three  o'clock 
and  half  past  four  o'clock  in  the  afternoon  of 
any  day  between  the  first  day  of  September 
anJ  the  first  day  of  .Tuly  of  tbe  succeeding 
year,  inclusive.  *  *  *  In  no  case  shall 
cars  be  allowed  to  obstruct  public  travel  on 
any  street  crossed  by  said  tracks  for  a  longer 
period  than  five  minutes  at  any  one  time." 
The  brewing  association  buildings  occupy  a 
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large  space  of  ground  on  the  west  side  of 
Xinth  street.  The  proposed  switch  tracks 
go  east  from  the  brewery  over  that  street, 
then  across  Seventh  and  Broadway  streets, 
and  thence  onto  the  river  front,  where  they 
are  connected  with  the  tracks  of  the  St.  Louis, 
Iron  Mountain  &  Southern  Bailroad;  the 
whole  distance  being  about  a  quarter'  of  a 
mile.  By  reason  of  a  park  and  the  Barracks 
to  the  east  of  Broadway  street,  a  large  travel 
going  north  and  south  is  made  to  pass  over 
Ninth,  Seventh,  and  Broadway  streets,  and 
the  Litter  is  the  principal  thoroughfare.  The 
plaintifC  owns  improved  property  having  a 
front  of  56  feet  on  the  west  side  of  Broadway 
street,  and  in  which  he  lives  and  carries  on 
the  business  of  a  retail  merchant  of  dry  goods 
and  notions.  His  properly  is  70  or  75  feet 
north  of  the  proposed  crossing  of  the  track. 
The  property  on  the  street,  on  each  side  of 
the  proposed  crossing,  is  used  for  stores, 
shops,  boarding-houses,  and  residence  pur- 
poses. The  business  of  the  brewing  associa- 
tion is  large,  and  it  is  estimated  that  the  ship- 
ments of  beer  and  receipts  of  material  will 
average  40  car-loarls  per  day.  Aside  from 
the  streets  and  alleys,  the  association  owns 
the  property  on  which  it  is  proposed  to  build 
and  operate  the  switch;  and  the  first  question 
is  whether  the  city  has  any  authority  in  law 
to  grant  the  right  to  construct  and  operate 
railroad  switch  tracks  for  private  purposes 
across  these  streets.  By  article  3,  S  26,  par. 
11,  of  the  charter  of  the  city  of  St.  Louis,  the 
city  has  power  "to  grant  to  persons  or  corpo- 
rations the  right  to  construct  railways  in  the 
city,  subject  to  the  right  to  amend,  alter,  or 
repeal  any  such  grant,  in  whole  or  in  part, 
and  to  regulate  and  control  the  same,  as  to 
their  fares,  hours,  and  frequency  of  trips, 
and  the  repair  of  their  tracks,  and  the  kind 
of  their  rails  and  veh  icles. "  This  provision  of 
the  charter  applies  only  to  railroads  of  a  pub- 
lic character,  and  has  no  reference  to  railroad 
tracks  constructed  for  private  purposes  only. 
Indeed,  the  defendant  does  not  rely  upon 
this  paragraph  of  the  charter  for  authority 
on  the  part  of  the  city  to  grant  the  right 
claimed  in  this  6ase;  but  reliance  is  placed 
upon  that  part'  of  paragraph  2  of  the  same 
article  and  section  which  gives  to  the  mayor 
and  assembly  power  "to  construct  and  keep 
in  repair  all  bridges,  streets,  sewers,  and 
drains,  and  to  regulate  the  use  thereof." 

We  have  held  that  this  power  to  regulate 
the  use  of  streets  is  not  limited  to  the  mere 
right  to  regulate  travel  thereon,  but  under  it 
the  city  may  aatliorize  the  laying  of  gas,  wa- 
ter, and  sewer  pipes,  and  all  such  like  uses 
as  the  public  good  and  convenience  may  re- 
quire. The  rights  of  the  abutting  property 
owners  must  yield  to  all  such  new  public 
uses.  Perrenbach  v.  Turner,  86  Mo.  416. 
And  in  the  more  recent  case  of  Association  v. 
Bell  Telephone  Co.,  88  Mo.  258,  it  was, 
among  other  things,  in  substance  said  that, 
when  the  public  acquires  a  street,  by  con- 
demnation, grant,  or  dedication,  it  may  be 
applied  to  all  uses  consistent  with,  and  not 


subversive  of,  the  use  contemplated  by  th« 
grant,  dedication,  or  condemnation.  It  was 
accordingly  ruled  that  the  erection  of  tele- 
phone poles  was  a  proper  use  of  the  street; 
but  the  ruling  is  based  upon  the  ground,  and 
can  stand  on  no  other,  that  the  use  was  a 
public  one.  The  case  furnishes  no  authority 
for  the  proposition  that,  under  the  gener^ 
power  to  regulate  the  use  of  streets,  the  city 
may  devote  a  street,  or  any  part  thereof,  to 
private  use.  The  logic  and  argument  of  the 
opinion  is  a  refutation  of  any  such  power. 
The  cases  before  cited  are  in  perfect  accord 
with  Belcher  Sugar-ReQning  Co.  v.  St.  Louis 
Grain  £1.  Co.,  82  Mo.  124,  where  it  is  held 
property  acquired  for  public  use  cannot  be 
appropriated  to  private  use.  "The  latter," 
says  the  court,  "can  no  more  be  done  than 
could  the  property  in  the  drst  instance  have 
been  condemned  for  such  use." 

It  has  been  held  in  a  number  of  cases  in 
this  court  that  a  steam  railroad,  built  and 
operated  upon  a  street  in  a  city  or  town  by 
legislative  authority,  is  not  a  nuisance.  Por- 
ter v.  Bailroad  Co.,  8S  Mo.  128;  Handle  v. 
Railway  Co.,  65  Mo.  325;  Cross  v.  Bailroad 
Co.,  77  Mo.  318.  But  in  all  of  these  cases 
the  railroad  was  a  public  corporation,  and  it 
was  considered  that  the  use  of  the  streets  for 
such  purposes  was  not  a  perversion  of  the 
highway  from  the  purposes  for  which  it  was 
dedicated.  The  question  liere  is  whether  the 
city,  under  its  general  power  to  regulate  the 
use  of  the  streets,  has  the  power  to  legalize 
tlie  construction  and  operation  of  railroads 
thereof  for  private  purposes  only.  On  the 
question  of  such  general  power,  it  has  been 
said:  "The  king  cannot  license  the  erection 
or  commission  of  a  nuisance,  not  in  this 
country  can  a  municipal  corporation  do  so  by 
virtue  of  any  implied  or  general  powers.  A 
'building,  or  other  structure  of  a  like  nature, 
erected  upon  a  street  witliout  the  sanction  of 
the  legislature,  is  a  nuisance,  and  the  local 
corporate  authorities  of  a  place  cannot  give  a 
valid  permission  thus  to  occupy  streets  with- 
out expi-esB  power  to  this  end  conferred  upon 
tliem  l}y  charter  or  statute.  The  usual  pow- 
er to  regulate  and  control  streets  has  even 
been  held  not  to  authorize  the  municipal  au- 
thorities to  allow  them  to  be  encroached  up- 
on by  the  adjoining  owner,  by  erections  made 
for  his  exclusive  use  and  advantage,  such  as 
porches  extending  into  the  streets,  or  fliglits 
of  stairs  leading  from  the  ground  to  the  up- 
per stories  of  buildings  standing  on  the  line 
of  the  streete."  2  Dill.  Mun.  Corp.  (3d  Ed.) 
§  660.  Under  the  general  power,  the  city 
may  determine  to  what  extent  the  streets 
may  be  incumbered  with  building  mat-rial, 
and  there  are  many  other  necessary  limita- 
tions upon  the  right  of  the  public  to  an  un- 
obstructed way  which  are  the  proper  subjects 
of  municipal  regulation.  All  theee  tem{>o- 
rary  obstructions  are  justified  on  the  ground 
of  necessity,  and  can  be  allowed  on  no  other 
ground.  Here,  however,  the  city  has  at- 
tempted to  devote  tt)e  streets  to  a  use  which 
is  unusual,  is  of  a  permanent  character,  and 
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for  a  purpose  which  is  purely  private.  Gates 
are  to  be  placed  at  the  crossings,  and  the  or- 
dinance prescrllies  other  regulations,  all  de- 
signed to  protect  the  public.  But  all  the  de- 
tails show  that  the  proposed  use  of  the  streets 
is  no  ordinary  one.  Tliat  the  public  travel 
will  and  must  be  greatly  obstructed  Is  clenr, 
and,  if  such  an  ordinance  as  this  is  to  be  up- 
held, there  is  no  telling  where  such  municipal 
legislation  will  end.  The  trust  reposed  in 
the  city  of  St.  Louis  to  regulate  the  use  of 
the  streets  is  for  the  purpose  of  keeping  them 
open  and  free  to  ail,  and  we  can  but  conclude 
that  the  ordinance  in  question  violates  that 
trust,  and  is  void.  The  city  having  no  right- 
ful authority  to  enact  the  ordinance,  the 
switch  tracks  constructed  thereunder  on  the 
public  highway  would  be  a  public  nuisance; 
and,  in  order  for  the  plaintifi  to  maintain  this 
injunction,  he  must  show  some  special  in- 
jury over  and  above  the  general  injury  to  the 
(general  public.  Some  of  the  evidence  offered 
by  the  defendant  is  that  the  construction  of 
tlie  switch  will  not  decrease  the  value  of  the 
plaintiff's  property.  On  the  other  hand,  it  is 
alleged  and  shown  that  plaintiff's  property 
is  within  75  feet  of  the  proposed  crossing,  and 
the  weight  of  the  evidence  is  that  these  pro- 
posed crossings  will  have  the  efFect  to  divert 
the  travel  to  streets  west  of  tlie  brewery,  and 
thereby  decrease  the  value  of  the  plaintiff's 
property,  and  take  away  some  of  the  trade 
which  he  at  this  time  enjoys.  The  evidence 
Mtisfled  the  trial  court,  and  it  satisHes  us, 
that  plaintiff  will  suffer  an  injury  which  en- 
titles him  to  maintain  this  suit.  The  judg- 
ment is  affirmed.    All  concur. 


Stanlkt  v.  Wabash,  St.  L.  &  P.  Br.  C!o. 

(Supreme  Court  q/"  Missouri.    May  19, 1890.) 

CONBTITUTIONAJ.  LaW— lUTERSTATB   COMMEBOB. 

Act  Mo.  March  18,  1881,  ^  1,  2,  require 
railroad  companies  to  furnish  double-decked  cars 
for  the  shipment  of  sheep,  and  provide  that  for 
the  shipment  of  a  car-load  of  sheep  in  a  single- 
decked  car  they  shall  receive  only  half  of  the  legal 
rate  of  freight  on  a  car-load  of  stock.  Defendant 
carried  sheep  for  plaintUF  to  a  point  in  Illinois  In 
•ingle-decked  oars,  and  charged  him  the  full  leg^ 
rate  per  car.  JBeUI,  that  plaintiS  cannot  recover 
the  excess,  for  the  statute,  as  to  shipments  ont  of 
the  state,  is  void,  being  an  infringement  of  the 
power  to  regulate  interstate  commerce  vested  in 
congress  by  the  constitution. 

Appeal  from  circuit  coort,  Macon  county; 
Andrew  Ellison,  Judge. 

The  second  count  of  the  petition  is  as  fol- 
lows: "(2)  Plaintiff,  for  another  and  fur- 
ther cause  of  action,  slates  that  the  defend- 
ant, in  shipping  said  sheep  as  aforesaid, 
placed  and  carried  them  in  twelve  single- 
decked  cars,  and  failed  and  refuseci  and  neg- 
lected to  furnish  plaintiff  with  double-decked 
cars,  as  it  was  its  lawful  duty  to  do;  and  the 
defendant,  in  violation  of  the  statute  in  such 
eases  made  and  provided,  charged  and  col- 
lected of  plaintiff,  for  the  carrying  of  said 
sheep  from  said  La  Plata,  Mo.,  to  East  St. 
Louis,  111.,  at  the  rate  of  twenty-five  dollars 
per  car  for  twelve  cars,  making  the  sum  of 


three  hundred  dollars  received  by  the  defend- 
ant for  the  transportation  of  said  sheep, 
which  was  the  full  legal  rate  of  freight  al- 
lowed for  the  shipment  of  stock,  and  was  one 
hundred  and  fifty  dollars  in  excess  of  the 
amount  that  the  defendant  could  lawfully 
charge  for  such  transportation  of  said  sheep 
in  a  single-decked  car.  Wherefore  the  plain- 
tiff says  an  action  hath  accrued  to  him  to 
have  and  recover  of  defendant  the  sum  of 
one  hundred  and  fifty  dollars,  the  excess  so 
charged  as  aforesaid,  for  which  plaintiff  de- 
mands judgment."  This  count  is  based 
upon  the  statute  entitled  "An  act  to  require 
railroad  companies  to  furnish  double-decked 
cars  for  the  shipment  of  sheep,  and  provid- 
ing a  penalty  for  failing  so  to  do,"  approved 
March  18,  1881.  A  trial  by  the  court,  with- 
out the  intervention  of  a  jury,  resulted  in  a 
judgment  for  plaintiff  in  the  sura  of  8105, 
which  caused  an  appeal  by  the  defendant  to 
the  Kansas  City  court  of  appeals,  from  which 
court  the  cause  was  transferred  to  this  court 
on  a  jurisdictional  ground.  Other  points 
are  unnecessary  to  be  set  forth  now,  as  they 
will  be  sulSciently  stated  in  the  opinion. 

Wells  H.  Blodgett  and  George  8.  Graver, 
for  appellant.  Sears  it  Quthrte,  for  re- 
spondent. 

Sherwood,  J.,  {after  stating  the  facts  as 
above.)  1.  The  second  count  of  the  originid 
opinion  charged  that  the  contract  was  made 
to  ship  the  sheep  from  La  Plata,  Mo.,  to  St. 
Louis,  Mo.,  but  the  amended  petition  charged 
the  contract  was  to  ship  the  sheep  from  La 
Plata,  this  state,  to  East  St.  Louis,  111. ;  and 
upon  this  it  is  claimed  that  there  was  a 
change  in  plaintiff's  cause  of  action.  This 
point  need  not  be  discussed,  because  it  ap- 
pears that  the  answer  of  the  defendant  to 
the  original  petition  was  considered  as  re- 
flled  to  the  amended  petition,  and,  this  being 
done  witliout  objectiou,  cannot  be  objected 
to  here  for  the  first  time.  Nor  need  the 
action  of  tlie  trial  court  as  to  plaintiff's  first 
count  be  considered,  seeing  that  it  was  in 
favor  of  the  defendant,  and  the  plaintiff  does 
not  appeal.  The  statutory  provisions  u{)on 
which  this  action  is  brought  are  as  follows: 
"Section  1.  All  railroad  companies,  private 
companies,  or  individuals  owning  or  operat* 
ing  a  railroad  or  railroads  in  the  state  of 
Missouri,  are  required  to  furnish  a  sufficient 
number  of  double-decked  cars  for  the  ship- 
ment of  sheep  to  supply  the  demand  for  such 
cars  on  their  respective  lines,  and  to  allow 
siiippers  to  load  both  decks  in  said  cars  with 
sheep  to  the  aggregate  extent  of  (20,000) 
twenty  thousand  pounds;  which  cars,  so 
loaded,  shall  be  received  and  transported  by 
such  railroad  companies,  or  private  com- 
panies or  individuals,  as  one  car-load  of 
stock;  and  it  shall  not  be  lawful  for  said 
railroad  companies,  private  companies,  or 
individuals  to  charge  or  receive  for  the 
transportation  of  a  double-decked  car  of 
sheep  more  than  the  legal  rate  of  freight  al- 
lowed for  the  shipment  of  stock.    Sec.  2. 
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Should  any  railroad  company,  or  private 
company  or  individuals,  owning  or  operating 
a  railroad  or  railrpads  in  the  state  of  Mis- 
souri, refuse  or  neglect  to  furnish  cars  as 
provided  in  the  preceding  section,  it  shall 
not  be  lawful  for  them  to  charge  or  receive 
for  the  transportalion  of  a  car  of  sheep  more 
than  one-half  the  legal  rate  of  freight  allowed 
for  the  shipment  of  stock."  It  will  not  be 
intended  that  this  statute  was  to  have  any 
extraterritorial  force,  since  this  would  be 
beyond  the  power  of  the  legislature  of  this 
state.  General  presumptions  of  this  sort 
always  attend  legislative  acts.  Merrill  t. 
Ball  road  Cio.,  21  Amer.  &  Eng.  B.  Cas.  48, 
and  cases  cited ;  2  Bor.  B.  B.  1151 ;  Bor.  Int. 
St.  Law,  149-154. 

2.  But  if,  as  held  by  the  trial  court,  the 
statute  under  discussion  can  be  held  to  ap- 
ply to  interstate  shipments,  then  it  is  an  at- 
tempted regulation  of  commerce,  and  vio- 
lates article  1,  §  8,  of  the  constitution  of  the 
United  States.  Gibbons  v.  Ogden,  9  Wheat. 
1;  Welton  v.  Missouri,  91  U.  S.  275;  Bail- 
road  Co.  T.  Husen,  95  U.  S.  465;  Hall  v.  De 
Cuir,  Id.  485;  Manufacturing  Co.  v.  Fergu- 
son. 118 U.  8.  727,  5Sup.  Ct.  Bep.  739;  Hardy 
V.  Railroad  Co.,  18  Amer.  &  Eng.  B.  Cas. 
432,  and  cases  cited;  Carton  v.  Bailroad  Co., 
59  Iowa,  148,  13  N.  W.  Rep.  67;  LouisvUle 
&  N.  B.  Co.  V.  Bailroad  Commissioners,  16 
Amer.  &  Eng.  B.  Cas.  1.  "The  legislative 
authority  of  every  state  must  spend  its  force 
within  the  territorial  limits  of  the  state." 
Cooley,  Const.  Lim.  151.  Controlled  by 
these  considerations,  we  reverse  the  Judg- 
ment.   All  concur. 


St.  Loms  T.  By.  Co.  v.  St.  Louis,  I.  M.  & 
8.  By.  Co. 

(Supreme  Court  of  Mlasoitri.    Hay  19, 1890.) 

Aajlboaos — Cbossikgs  and  Connbctions  —  BmI' 
kent  douain. 

1.  The  report  of  commissioners  appointed  by 
the  circuit  oonrt  in  a  proceeding  tinder  Rev.  St. 
Ho.  1879,  S  76S,  providing  that  any  railroad  com- 
pany shall  have  power  to  oroas,  anite,  etc.,  its 
railroad  with  any  other,  and  that  it  the  two  cor- 
porations cannot  agree  as  to  the  amount  of  com- 
pensation, or  the  points  of  connection,  the  same 
■hall  be  determined  by  commissioners  as  in  the 
condemnation  of  lands  for  railroad  purposes,  will 
not  be  set  aside  on  appeal  because  it  fails  to  recite 
that  the  commissioners  went  npon  the  premises, 
and  viewed  the  points  of  oroesings  and  connections, 
as,  in  the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  they  performed  their  statutory 
duty. 

a.  Nor  will  anch  report  be  set  aside  on  appeal 
because  it  does  not  award  damages  to  defendant 
corporation,  when  no  evidence  on  that  point  is  pre- 
served in  the  record. 

8.  A  report  allowing  plaintiff  a  latitude  of  10 
feet  in  which  to  make  the  connections,  with  an  ex- 
planation that  It  is  for  the  purpose  of  a  proper 
alignment  of  the  frogs  and  lead-bars,  is  sufQciently 
definite  under  the  statute. 

4.  Where  the  general  direction  of  both  roads 
Is  north  and  south  across  a  street  rannlngeast  and 
west,  and  plaintiff's  tracks  approach  those  of  de- 
fendant diagonally,  it  is  not  a  ground  of  objection 
to  the  report  that  it  permits  plaintiff  to  make  the 
connecUon  on  the  north  or  south  side  of  the  street. 
In  the  absence  of  any  showing  in  the  record  that 
defendant  is  prejudiced  thereby. 


6.  But  a  provision  in  the  report  permitting 
plaintiff  to  occupy  a  certain  Incomplete  switch  i3 
defendant  for  the  space  of  260  feet,  without  com- 
pensation, is  virtually  a  condemnation  of  defend- 
ant's property,  and  Is  unauthorized  by  the  order 
appointing  the  commissioners  to  determine  the 
points  and  manner  of  orossings  and  connections, 
and  to  asoertsin  the  damages  therefor,  and  an  ex- 
ception to  the  report  on  that  gronnd  should  be 
sustained. 

Appeal  from  St.  Louis  circuit  court. 

Hitchoock,  MadUl  &  Ftnklenburg,  for  re- 
spondent. Tfios.  J,  PortU  and  Henry  O. 
Herbel,  for  appellant. 

Black,  J.  The  plaintiff,  the  St.  Louis 
Transfer  Bail  way  Company,  is  a  corporation 
organized  under  the  laws  of  this  state  for 
the  purpose  of  building  and  operating  a 
transfer  railroad  from  the  southern  to  the 
northern  portion  of  the  city  of  St.  Louis. 
The  proposed  route,  with  two  tracks,  is,  for 
the  most  part,  along  the  public  wharf  of  the 
city.  The  defendant  lias  tracks  and  switches 
which  are  also  located  on  the  wharf.  The 
plaintiff  desired  to  join  and  unite  with  some 
of  these  tracks  of  the  defendant,  and  to  cross 
others,  but  was  unable  to  come  to  any  agree- 
ment with  the  defendant.  Thereupon  the 
plaintiff  brought  this  suit  to  have  commis- 
sioners appointed  to  ascertain  the  points  and 
manner  of  making  the  crossings  and  inter- 
sections, and  to  ascertain  the  compensation 
to  be  paid  the  defendant  therefor.  The  suit 
or  proceeding  is  founded  on  section  765  of 
the  Bevised  Statutes  of  1879,  which  provides 
that  any  railroad  company  shall  have  power 
"to  cross,  intersect,  join,  and  unite  its  tail- 
road  with  any  other  railroad  before  con- 
structed, at  any  point  in  its  route,  and  upon 
the  grounds  of  such  other  railroad  company, " 
etc.;  "and  if  the  two  corporations  cannot 
agree  upon  the  amount  of  compensation  to 
be  made  therefor,  or  the  points  and  manner 
of  such  crossings  and  connections,  the  same 
shall  be  ascertained  and  determined  by  com- 
missioners to  be  appointed  by  the  court,  as 
Is  provided  in  this  chapter  for  the  condemna- 
tion of  lands  for  railroad  purposes. "  The  de- 
fendant illed  an  answer,  to  which  there  was 
a  reply.  Upon  these  pleadings  the  conrt 
heard  evidence,  and  made  a  Qnding  to  the 
effect  that  it  would  be  necessary  for  the 
plaintiff  to  join,  unite,  and  connect  with  the 
track  of  defendant  near  the  foot  of  Butger 
street,  and  near  the  foot  of  Almond  street, 
and  to  cross  and  Intersect  with  the  track  of 
defendant  near  the  foot  of  Trudeau  street. 
The  court  also  appointed  commissioners  "te 
ascertain  and  determine  the  points  and  man- 
ner of  the  crossings  and  connections  of  said 
plaintiff's  railroad  with  said  tracks  of  orcon- 
nected  with  defendant's  railroad  above  men- 
tioned, and  the  amount  of  compensation  to 
be  made  therefor,  respectively,  if  any."  The 
commissioners  In  their  report  state  "that the 
railroad  crossing  to  unite  and  connect  the 
track  of  the  plaintiff's  railroad  with  the 
levee  track  of  the  defendant's  railroad  upon 
the  public  wharf,  near  the  foot  of  Butger 
street,  in  St.  Louis,  should  be  placed  withia 
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ten  feet  of  either  the  north  or  south  lines  of 
the  street,  produced  eastwardly;  In  such 
manner  and  position,  however,  as  that  no 
part  of  said  crossing  or  ■  lead-bars '  sliall  be 
opposite  to  the  end  of  said  street."  A  like 
report  Is  made  in  respect  of  the  Almond- 
Street  oonneetion,  and  in  respect  of  these 
two  connections  the  commissioners  say: 
"The  latitude  given  to  the  positions  of  the 
crossings  at  Rutger  and  Almond  streets  is 
for  the  purpose  of  proper  alignment  of  rail- 
road frogs  and  lead-bars  placed  in  the  com- 
mon moUe  of  crossings  of  parallel  railroads, 
with  proper  angles  and  length  of  lead  best 
adapted  to  such  crossings."  The  report  con- 
oerning  the  award  of  damages,  and  thecross- 
ing  and  intersection  of  Trudeau  street,  is  as 
follows:  "The  commissioners  find  that  the 
railroad  crossing,  to  unite  and  Intersect  with 
tracks  of  the  plainlifC's  railroad  near  Trudeau 
street,  as  described  in  the  order  of  the  court, 
should  be  placed  on  the  public  wharf  between 
two  hundred  and  fifty  and  three  hundred  feet 
south  of  the  south  line  of  Trudnau  street, 
produced  eastwardly.  This  crossing  applies 
only  to  the  west  track  of  the  plaintiff.  The 
«ast  track  of  the  plaintiff  should  occupy  the 
portion  of  the  wharf  on  which  the  '  wild 
track/  so  called,  of  the  defendant's  railroad 
is  located,  for  a  distance  of  about  250  feet. 
To  make  this  condition  possible,  a  bank  of 
earth  about  8  feet  high  will  be  necessary 
from  the  point  where  the  west  track  of  plain- 
tiff should  cross  the  Iron  Mountain  &  South- 
ern Railroad  ■  wild  track '  to  about  where  the 
north  line  of  Trudeau  street,  produced  east- 
wardly, would  intersect  this  bank  when 
made.  In  length,  this  bank  would  be  about 
300  feet,  or  such  other  reasonable  length  as 
will  admit  of  a  good  connection  and  crossing 
to  be  made,  which  should  be  here  made  in 
fashion  and  form  similar  to  other  crossings 
hereinbefore  described." 

Numerous  exceptions  were  Sled  to  this  re- 
port, all  of  which  were  overruled,  and  excep- 
tions saved;  but  the  record  does  not  contain 
any  of  the  evidence  offered  upon  the  hearing 
of  the  exceptions  or  at  any  other  stage  of  the 
trial. 

1.  The  report  does  not,  in  terms,  state  that 
the  commissioners  went  upon  and  viewed 
the  tracks  where  the  connections  and  cross- 
ings were  to  be  made,  and  for  this  reason  it 
is  insisted  the  report  should  be  set  aside.  It 
is  the  plain  statutory  duty  of  the  commis- 
sioners to  view  the  premises,  but  there  is 
nothing  in  the  law  which  requires  them  to 
recite  that  fact  in  their  report.  A  failure  on 
tbeir  part  to  conform  to  this  requirement 
might  be  shown  in  support  of  the  exceptions 
ini^e  to  the  report.  Here,  however,  none  of 
the  evidence  is  preserved,  and  there  is  there- 
fore nothing  to  show  that  the  court  erred  in 
overruling  this  exception. 

2.  Tlie  next  objection  is  that  the  commis- 
sioners made  no  award  of  damages  to  de- 
fendant; their  finding  being,  in  effect,  that 
defendant  would  not  be  damaged  by  the  pro- 
posed connections  and  crossings.    The  cir- 


cuit court  has  the  power  to  hear  evidence 
upon  the  question  of  the  amount  of  compen- 
sation allowed  by  the  commissioners,  and  may 
award  a  new  appraisement,  upon  good  cause 
shown,  and  the  ruling  of  the  circuit  court  in 
respect  thereto  may  be  reviewed  by  this  court 
on  error  or  appeal.  Bridge  Co.  v.  Ring,  &8 
Mo.  491;  Railroad  Co.  v.  Almeroth,  62  Mo. 
343;  Road  Co.  v.  Dennis,  67  Mo.  439.  Nor 
is  the  power  of  the  court  to  review  the  repoit 
confined  to  the  question  of  compensation. 
St.  Joseph  T.  R.  Co.  v.  Hannibal  Ho  St.  J.  R. 
Co.,  94  Mo.  536,  6  S.  W.  Rep.  691.  But  this 
court  does  not  enter  into  a  critical  examina- 
tion of  the  evidence  offered  on  a  hearing  of 
the  exceptions  made  to  the  report  as  to  the 
compensiation  which  should  have  been  award- 
ed by  tlie  commissioners.  Their  award  is 
made  from  their  knowledge  acquired  from  an 
inspection  of  the  prt-mises,  and  it  is  only 
where  the  damages  awarded  are  manifestly 
excessive  or  inadequate  that  this  court  will 
interfere.  See  iiutliorities  before  cited.  As 
the  evidence  offered  on  this  objection  to  the 
report  is  not  preserved,  there  is  nothing  be- 
fore us  for  review,  so  far  as  compensation  to 
defendant  is  concerned.  It  must  be  remem- 
bered that  these  crossings  and  intersections 
are  all  made  on  public  property,  and  by  the 
report  the  plaintiff  must  be  at  the  cost  of 
making  and  keeping  them  in  repair,  and  there 
is  nothing  unreasonable  in  the  report  in  al- 
lowing no  damages  to  the  defendant.  It  is 
true  that,  in  speaking  of  the  cost  of  these 
connections,  the  report  mentions  crossings 
only;  but  it  is  evident,  from  other  portions 
of  the  report,  that  the  commissioners  had  in 
mind  connections  and  intersections  as  well  as 
crossings. 

3.  A  further  objection  is  made  to  the  re- 
port, on  the  ground  that  it  is  indefinite,  in  this: 
that  it  does  not  locate  the  points  at  which  the 
crossings  and  intersections  shall  be  made, 
and  does  not  determine  the  manner  of  mak- 
ing them.  We  will  consider,  first,  the  Rutger- 
Street  intersection.  The  eastern  terminus  of 
this  street  is  upon  the  public  wharf.  Op- 
posite the  front  of  this  street  the  defendant 
has  one  and  the  plaintiff  two  tracks,  all  run- 
ning north  and  south  along  the  wharf.  As 
to  this  connection,  the  commissiouers  say  it 
"should  be  placed  within  ten  feet  of  either 
the  north  or  south  lines  of  the  street  pro- 
duced eastwardly,  in  such  a  manner  and  posi- 
tion, however,  as  that  no  part  of  said  cross- 
ing or  lead-bars  shall  be  opposite  to  the  end 
of  said  street."  The  statute,  it  will  be  seen, 
says:  "Tlie  points  and  manner  of  such  cross- 
ings and  connections  shall  be  ascertained  and 
determined  by  the  commissioners."  Thecom- 
missioners  say  they  allow  the  latitude  given 
by  tiiem  for  the  purpose  of  proper  alignment 
of  the  frogs  and  lead-bars,  and  this  is  a  suf- 
ficient explanation,  so  far  as  the  latitude  of 
10  feet  is  concerned.  But  the  objection  that 
the  report  leaves  it  optional  with  the  plain- 
tiff to  place  the  connection  either  at  the  north 
or  at  the  south  line  of  the  street  deserves  more 


oonsideration. 


The  circumstances  may  be 
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sucb  that  the  point  should  have  been  fixed 
dennitely  at  one  of  these  places,  but  there  is 
nothing  in  the  record  to  show  that  the  de- 
fendant is  in  the  least  prejudiced  by  reason 
of  the  fact  that  plaintiff  can  connect  at  ei- 
ther street  line.  The  statute  does  not  mean 
that  the  point  of  connection  must,  In  all 
cases,  be  so  specifically  located  that  there  can 
be  no  variance  whatever.  Much  must  de- 
pend upon  the  location  and  surrounding  cir- 
cumstances. The  report  on  its  face,  and  in 
the  absence  of  anjr  further  showing,  seems  to 
satisfy  all  practical  demands,  and  that  is  suf- 
ficient. The  defendant  argues  that  the  ques- 
tion thus  left  open  by  the  report  may  have 
been  the  very  one  upon  which  the  pai^ties 
could  not  agree,  and  this  may  be  true.  But 
no  such  a  showing  is  made  by  this  record. 
Tliese  observations  dispose  of  a  like  objection 
made  to  the  Almond-Street  connection,  and 
to  the  crossing  of  the  plaintiff's  west  track  at 
Trudeau  street.  The  report  contemplates 
that  the  connections  and  crossings  shall,  in 
their  construction,  conform  to  common  usage 
in  like  cases,  and  we  see  no  objection  to  it  in 
this  respect. 

4.  Finally,  as  to  the  Trudeau-Street  inter- 
section. The  pleadings  admit  that  defendant 
has  a  side  or  switch  track  which  comes  in 
upon  the  wharf  from  the  north  of  Barton 
street,  and  runs  thence  northwardly,  along 
the  wharf,  to  and  beyond  the  foot  of  Trudeau 
Street.  This  track  was  not  completed,  and 
not  in  a  condition  for  nse,  when  the  plead- 
ings were  filed  in  this  case.  This  is  the 
track  which  is  designated  as  a  "wild  track" 
in  the  commissioners'  report.  The  plaintiff, 
at  this  place  as  elsewhere  along  its  line,  pro- 
poses to  construct  two  tracks,  and  the  com- 
missioners, after  providing  where  the  plain- 
tiff's west  track  shall  cross  this  Incompleted 
switch  or  sidetrack,  proceed  to  say:  "The 
east  track  of  the  plaintiff  should  occupy  that 
portion  of  the  wharf  on  which  the  •  wild 
track,'  so  called,  of  defendant's  railmad  is  lo- 
cated, for  a  distance  of  250  feet."  The  spe- 
cific objection  to  this  part  of  the  report  is 
that  the  commissioners  were  appointed  to  lo- 
cate the  crossings  and  intersections,  and  noth- 
ing more;  and,  without  authority  they  dis- 
pose of  250  feet  of  the  defendant's  right  of 
way,  and  that,  too,  without  compensation. 
The  petition  does  allege  that  this  side  track 
of  the  defendant  was  an  obstruction  to  the 
public  wharf,  and  was  unauthorized;  but  it 
goes  on  to  say  tliat  the  plaintiff's  projected 
road  crosses  and  intersects  it,  and  that  the 
plaintiff  had  requested  defendant  to  agree 
upon  the  point  of  intersection,  and  upon  the 
compensation  to  be  paid  defendant.  The  an- 
swer denies  that  the  location  of  the  switch 
was  unauthorized.  The  court  found  that 
defendant  had  partly  constructed  and  was 
in  possession  of  the  switch  or  side  track, 
and  that  it  was  necessHry  fur  the  plaintiff  to 
cross  and  intersect  the  same.  It  is  very  clear, 
from  all  this,  that  the  court  did  not  find  or 
adjudge  that  the  location  of  this  switch  track 
by  defendant  was  unauttiorized.     This  is 


clear,  too,  from  the  fact  that  the  court  ap- 
pointed the  commissioners  to  determine  the 
points  and  manner  of  the  crossing  and  con- 
nection of  plaintiff's  road  with  this  side  or 
switch  track  of  defendant,  and  to  ascertain 
the  damages  to  the  defendant  arising  there- 
from. No  other  power  or  authority  was  con- 
ferred upon  them.  Yet  the  report  says  the 
east  track  of  plaintiff  shall  occupy  250  feel;  of 
the  defendant's  track.  The  profile  map  filed 
with  the  plaintiff's  petition  also  shows  that 
plaintiff's  east  track  is  located  on  this  switch 
track.  As  we  understand  this  report,  it,  in 
effect,  condemns  250  feet  of  the  defendant's 
side  track,  and  appropriates  the  same  to  the 
use  of  the  plaintiff.  We  see  nothing  in  the 
order  of  the  court  which  will  justify  any  such 
action  on  the  part  o(  the  commissioners. 
The  order  of  the  court  and  the  commission- 
ers' report  are  inconsistent,  and,  as  we  un- 
derstand them,  cannot  be  reconciled  and  made 
to  liarmonize.  It  is  one  thing  to  provide  for 
connecting  plaintiff's  track  with  that  of  the 
defendant,  but  it  is  another  and  a  different 
thing  to  say  the  plaintiff  may  lay  its  own 
track  on  250  feet  of  the  defendant's  incom- 
pleted switch.  It  may  be  that,  in  point  of 
fact,  the  defendant  has  no  right  to  lay  its  side 
track  on  the  wharf  at  the  foot  of  Trudeau 
street;  but  these  commissioners  were  ap- 
pointed on  the  theory  that  the  defendant  had 
such  right,  and  yet  that  right  is  disregarded 
in  the  report.  As  at  present  advised,  this 
exception  to  the  report  should  have  been  sus- 
tained. The  j  udgment  m  nst  therefore  be  re- 
vei-sed,  and  the  cause  remanded,  and  It  is  so 
ordered.    All  concur. 


State  ex  rel.  Bkokwitu  et  al.  e.  Tnor 

et  al. 
[Supreme  Court  of  Missouri.    Hay  18, 1890.) 

Shuuvv— Fijn.URE  to  Fat  Ovbb  Pbocksds  or 
ExKCOTioN— AcTioir. 

1.  In  an  action  against  a  sheriff  by  those  cUdm- 
ing  under  defendants  in  ezeontlon,  for  fallnre  to 
pay  over  the  proceeds  of  property  sold  under  exe- 
cution in  excess  of  the  debt,  it  is  not  error  to  ex- 
clude evidence  that  defendant  aotnally  received 
more  cash  than  appears  by  his  return,  when  the 
amount  for  whioh  the  property  sold  is  admitted; 
that  being  the  sum  for  which  he  was  bound  to  ao- 
count,  whether  he  received  the  money  or  not. 

S.  In  an  action  against  the  sherifl  by  peraons 
olaiming  under  defendants  In  executioo,  for  the 

Sroceeds  of  the  j)roperty  sold  in  excess  of  the 
ebt,  where  it  is  shown  that  plaintiffs'  agent 
bought  the  property  for  them,  and  gave  the  ■berilf 
a  receipt  for  such  excess,  and  received  a  deed  to 
plaintiits,  they  cannot  recover. 

Appeal  from  St.  Louis  circuit  court;  Woi/- 
lAM  H.  Horner,  Judge. 

Cunningham  d:  Eliot,  for  appellants.  B. 
T.  Farrish  and  Valle  Rej/bum,  for  respond- 
ents. 

Black,  J.  This  Is  a  suit  upon  the  ofBcial 
bond  of  defendant  Finn  as  sherifl  of  the  city 
of  St.  Louis.  There  are  two  counts  in  the 
petition,  each  relating  to  different  property 
and  to  different  executions.  The  pleadings, 
proofs,  and  rulings  of  the  court  are  substan.. 
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tially  the  same  on  both  counts,  so  that  it  will 
only  be  necessary  to  consider  the  first.  An 
execution  was  issued  out  of  the  circuit  court 
upon  a  judgment  recovered  by  the  collector 
for  back  taxes  due  upon  property  designated 
"Lots  1,  2,  and  3."  Tlie  execution  was  spe- 
cial, and  directed  the  sheriff  to  sell  each  lot 
for  the  payment  of  the  amount  of  taxes  ad- 
judged to  be  due  thereon,  with  interest  and 
costs.  A  large  number  of  persons  are  named 
as  defendants  in  the  execution.  The  sheriff 
sold  lot  1  for  $3,000.  lot  2  for  $100,  and  lot 
3  for  825,  to  John  F.  Lee.  Tlie  taxes,  inter- 
est, and  costs  due  npon  lot  1  amounted  to 
$854.18:  thus  leaving  a  balance  of  $2,145.72 
to  be  paid  to  the  execution  defendants  on  ac- 
count of  the  sale  of  that  lot.  The  other  two 
lots  did  not  sell  for  the  amount  of  the  taxes 
due  thereon.  The  plaintiffs,  Beckwith  & 
Laphara,  acquired  11-24  of  lot  1  from  some  of 
the  execution  defendants  pending  the  tax- 
suit;  and  by  this  suit  they  seek  to  recover 
from  the  sheriff  the  11-24  of  the  surplus 
arising  from  the  sale  of  that  lot.  The  peti- 
tion states  that  Lee  paid  the  purchase  price 
of  tlie  three  lots,  namely,  $3,125,  to  the  sher- 
iff, and  received  a  deed  to  the  property,  but 
that  the  sheriff  failed  and  neglected  to  have 
the  said  sum  or  the  surplus,  or  any  part 
tliereof.  before  the  court,  and  that' be  failed 
and  refused  to  pay  to  them  their  share  of  such 
surplus.  Plaintiffs  put  in  evidence  the  exe- 
cution, and  the  sheriff's  return  thereon.  The 
return  shows  that  the  three  lots  were  sold  to 
Mr.  Lee  at  the  prices  before  stated,  and  tlien 
goes  on  to  say:  "Making  an  aggregate  of 
$3,125,  of  which  sum  $1,796.66  was  to  me 
paid,  and  by  me  applied  to  the  debt,  interest, 
and  costs  in  this  writ;  the  balance  of  said 
purchase  money  not  paid. "  No  statement  is 
made  in  the  return  as  to  the  disposition  of 
the  balance,  or  why  it  was  not  paid.  The 
plaintiffs  then  called  Mr.  Lee,  who  testified 
that,  as  agent  for  the  plaintiffs  in  this  suit, 
and  the  other  owners  mentioned  in  the  exe- 
cution, he  became  the  purchaser  of  the  three 
lots  at  th^  prices  before  named,  aggregating 
$3,125 ;  that  he  only  paid  the  sheriff  $1,795.66. 
being  the  amount  of  the  debt.  Interest,  and 
costs  due  upon  the  execution;  and  that,  for 
the  owners  of  the  property,  he  receipted  to 
the  sheriff  for  the  balance  of  the  purchase 
price,  and  received  a  deed  to  the  property. 
The  plaintiff  then  offered  to  show  that  the 
sheriff  had  not  disposed  of  the  moneys  re- 
ceived as  recited  in  the  return,  and  that  he 
had  after  the  sale  received  further  sums  of 
money  upon  the  execution,  which  did  not  ap- 
pear accounted  for  by  the  return.  This  evi- 
dence was  exclude<I  on  the  objection  of  de- 
fendants that  the  return  was  conclusive  as  to 
the  defendants  in  the  execution,  and  persons 
.  claiming  under  them;  and  it  seems  to  have 
been  excluded  on  the  additional  ground  that 
the  suit  should  have  been  one  for  false  return. 
The  court  then  declared  the  law  to  be  that, 
on  the  pleadings  and  evidence,  the  plain- 
tiffs could  not  recover,  and  gave  judgment 
for  defendants. 


1.  The  first  question  is  whether  the  court 
erred  in  excluding  the  proposed  evidence. 
As  between  the  parties  to  a  suit  and  their 
privies,  the  general  rule  is  that  the  return  of 
the  sheriff  to  mesne  or  final  process  is  con- 
clusive. But  the  rule  has  no  application  in 
a  suit  against  the  sheriff  for  neglect  of  official 
duty.  In  such  a  suit  the  return  is  at  most 
only  prima  facte  evidence  In  the  sheriff's 
favor.  Freem.  Ex'ns,  (2d  Ed.)  §  366.  The 
evidence  offered  by  the  plaintiffs  could  not, 
therefore,  be  properly  excluded  for  the  rea- 
son assigned  in  the  objection  made  to  it  by 
defendants;  nor  was  it  necessary  for  the 
plaintiff  to  sue  the  sheriff  for  a  false  return. 
An  action  on  the  case  does  not  lie  for  not 
having  money  levied  on  fleii  facias  in  the 
court,  where  the  sheriff  has  not  been  ruled; 
the  proper  remedy  in  such  case  being  as. 
sumpnit  or  debt  for  money  had  and  received. 
1  Chit.  PI.  (16th  Amer.  Ed.)  •166.  note  g. 
Here  the  plaintiffs  allege,  the  defendants  ad- 
mit, and  the  return  shows,  the  prices  at 
which  each  lot  was  sold,  and  the  aggregate  of 
the  sales.  The  sheriff  was  bound  to  account 
for  this  aggregate  amount;  and  that,  too, 
whether  he  received  any  part  or  portion  of  it. 
That  he  only  received  a  part  is  wholly  imma- 
terial, so  far  as  this  suit  is  concerned.  Again, 
it  may  be  true,  as  stated  in  the  return,  that 
be  applied  the  amount  which  he  did  receive, 
namely,  $1,795.66,  on  the  execution.  Still, 
in  an  accounting  with  the  defendants  in  the 
execution,  or  their  assignees,  he  was  not  en- 
titled to  a  credit  for  that  amount.  The  exe- 
cution did  not  run  against  the  defendants 
therein,  but  against  the  lots  only;  and  each 
lot  stood  cbargied  for  a  separate  and  distinct 
amount,  and  one  lot  could  not  be  made  to  pay 
any  part  of  the  amount  due  upon  the  others. 
As  lots  2  and  8  did  not  sell  for  the  debt  with 
which  they  were  charged,  the  amount  which 
the  sheriff  was  required  to  pay  over  to  the  de- 
fendants in  the  execution,  and  their  assignees, 
was  the  difference  between  the  price  at  which 
lot  1  sold,  and  the  debt  and  costs  charged 
against  it.  To  recover  this  difference,  it  was 
not  necessary  to  show  or  prove  that  the  sher- 
iff's return  was,  in  point  of  fact,  false  in  any 
particular.  Had  be  made  a  false  report  aa  to 
the  price  at  which  the  property  was  sold,  then 
a  question  would  arise  which  we  are  not  now 
called  upon  to  consider.  But,  if  the  evidence 
was  properly  excluded,  the  judgment  should 
not  be  reversed  because  it  was  excluded  fur 
a  wrong  reason.  As  we  have  seen,  the 
amount  of  the  sales,  agreed  to  on  all  hands, 
fixed  the  amount  for  which  the  sheriff  was 
bound  to  account,  and  that,  too,  whether  he 
received  the  money  or  not.  Evidence  aside 
from  the  return  was  unnecessary  on  that 
point.  The  execution,  which  was  in  evi- 
dence, showed  conclusively  the  amounts  to 
be  applied  thereon.  The  whole  of  the  pro- 
posed evidence  was  therefore  unnecessary, 
and  added  nothing  to  the  plaintiffs'  case. 
The  facts  had  been  proved  by  primary  and 
better  evidence,  and  there  was  no  error  in 
excluding  the  proposed  evidence,OOQlC 
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2.  The  difflcalty  with  the  plaintiffs'  case 
is  that  they  showed  by  their  own  witness, 
Mr.  Lee,  that  he  purchased  the  three  lots  as 
the  agent  for  these  plaintiffs  and  the  defend- 
ants in  the  execution,  and  as  such  agent  set- 
tled with  the  sheriff,  and,  for  the  plaintiffs 
In  this  case  and  defendants  in  the  execution, 
receipted  to  the  sheriff  for  the  balance  of  the 
purchase  price.  There  may  have  been  some 
mistake  in  that  settlement,  but  the  petition 
is  not  framed  witli  a  view  of  recovering  on 
any  such  ground.  The  judgment  is  affirmed. 
All  concur. 


SoEDBB  e.  St.  Lottis.  I.  M.  &  S.  Bt.  Go. 

{Supreme  Court  of  MlssourL    May  19, 1890.) 

Dbath  or  Sebyant  —  Negliqexcb  — Frozimatb 

Cause — Evideuce. 

1.  In  an  action  agrainst  a  railroad  company  for 
the  death  of  a  brakeman  it  was  shown  that  da- 
ceased  was  engaged  at  night  In  switching  cars  on 
a  track  where  there  was  a  rail  so  worn  as  to  be  an 
inch  and  a  half  lower  than  the  next  one  at  the 
joint,  80  that  a  car  passing  over  the  joint  would  be 
jarred,  and  that  deceased  fell  from  the  car  on 
which  he  was  riding,  striking  the  ground  at  a 
point  consistent  with  the  theory  that  he  was 
thrown  off  by  the  Jsr  in  passing  over  the  joint,  and 
that  he  was  dragged  some  distanoe,  and  killed, 
though  nobody  saw  the  accident.  Held,  that  the 
evidence  was  sui&cient  to  take  the  case  to  the 
jnry. 

2.  It  is  not  error  to  allow  plaintiff,  the  widow 
of  deceased,  to  testify  as  to  the  number  of  her  in- 
fant children,  as  deceased  was  bound  for  their  sap- 
port,  and  his  death  cast  the  burden  on  her. 

8.  It  is  not  reversible  error  to  allow  plaintiff 
to  testify  that  she  had  an  infant  child  by  a  former 
marriage,  where  the  verdict  was  for  (3,500,  as  snob 
evidence  does  not  appear  to  have  influenced  the 
amount  of  damages. 


Appeal  from  St.  Louis  circuit  court ; 
▲BD  Barolat,  Judge. 

T.  J.  Portia  and  Bennett  Pike,  for  appel- 
lant.   A.  JS.  Taylor,  for  respondent. 

Brace,  J.  This  is  an  action  by  the  wid- 
ow of  William  Soeder  for  damages  for  the 
death  of  her  husband,  alleged  to  have  been 
caused  by  the  negligence  of  thedefendant,  in 
whose  employ  the  said  Soeder  Was  at  the 
time  of  bis  death,  engaged  in  the  discharge 
of  his  duties  as  a  brakeman.  Three  grounds 
of  recovery  are  stated  in  the  petition:  Fir;st, 
that  the  accident  was  caused  by  the  failure 
of  defendant  to  have  a  sutflcient  number 
of  men  to  manage  and  control  the  train; 
second,  by  reason  of  a  defective  brake  upon 
the  cars  of  said  train:  and,  third,  by  the  neg- 
ligence of  defendant  in  permitting  its  track 
to  be  and  remain  in  a  defective  condition  at 
at  the  point  where  plaintiff's  husband  was 
run  over  and  killed. 

The  first  ground  was  practically  abandoned 
on  the  trial ;  upon  the  second  no  evidence  was 
introduced;  and  the  case  was  tried,  submit- 
ted, and  turned  upon  the  third  alleged  ground 
of  negligence.  The  plaintiff  recovered  judg- 
ment for  4^,500.  On  the  trial  thedefendant 
demurred  to  the  plaintiff's  evidence.  The 
material  evidence  for  the  plaintiff  bearing 
upon  the  issue  submitted  was,  in  substance, 
as  follows:    Mrs.  Soeder,  the  plaintiff,  testi- 


fied that  she  is  the  widow  of  William  Soeder; 
that  at  the  time  of  his  death,  on  the  27tb  of 
August,  1886,  he  was  29  years  and  6  months 
old;  that  he  was  a  brakeman  in  the  employ 
of  defendant,  for  whom  be  had  been  working 
in  the  yard  since  the  4tb  of  July  preceding  his 
death;  that  he  was  a  sober  and  industrious 
man,  receiving  as  wages  about  S70  per 
month;  and,  in  answer  to  the  question  how 
many  children  she  had,  said:  "I  have  one  by 
him.  I  have  two  little  ones.  I  have  been 
twice  married."  She  further  testified  that 
her  husband  had  worked  about  three  years  as 
firenifin  and  brakeman  for  the  Missouri  Pa- 
cific Railway  C!orapany  before  he  worked  for 
the  defendant.  C.  W.  Sergeant  testified  that 
the  track  upon  which  tlie  accident  hap- 
pened was  an  Iron  Mountain  track;  that  from 
Stein  street,  as  one  goes  down  towards  the 
river,  the  grade  Is  very  steep;  that  they  were 
"hauling"  Vandalia,  0.  &;M..  and  G.  &  A. 
cars  that  nigiit.  all  of  which  were  heavily 
loaded;  they  were  transfer  cars,  that  had 
been  taken  out  of  the  yard,  loaded  witli  ore; 
that  lliey  only  took  half  the  cars  at  a  time, 
shoved  them  on  the  switch  track,  and  left 
them  north-east  of  the  Stein-Street  crossing, 
and  went  back  to  get  the  other  half;  that 
witness  stood  at  the  crossing  to  make  the 
coupling;  that  they  (he  and  Soeder)  were 
shoving  the  cars  in  there  around  a  sharp 
curve,  and  Soeder  had  to  stand,  on  the  main 
track  to  pass  signals  from  the  engineer  to 
witness.  The  examination  then  proceeded 
thus:  "Question.  Who  had  to  do  that?  An- 
swer. Soeder.  Q.  After  he  signaled,  and  the 
car  moved,  what  did  he  do?  A.  He  sig- 
naled back  until  I  went  In,  and  made  the 
coupling.  After  I  made  the  coupling  I  gave 
the  signal,  '  All  right,  back  up.'  t  answered 
the  signal  to  get  up  on  top.  Q.  Is  that  a 
brakeman's  place?  A.  Yes,  sir;  especially 
shoving  in  on  a  track  like  that.  Q.  Where 
did  you  get  up?  A.  Bight  at  the  Stein- 
Street  crossing.  Q.  How  was  the  train  mov- 
ing? A.  Well,  you  can't  juJge;  it  is  down 
grade  in  there.  We  just  made  the  coupling, 
and,  after  I  got  up  on  top,  of  course  they 
were  not  moving  more  than  three  or  four 
miles  per  hour."  After  several  questions 
were  asked  and  answered  as  to  the  number 
of  brakemen  on  the  train,  and  tlie  number 
that  such  a  train  ought  to  have,  the  exami- 
nation on  the  main  question  was  resumed, 
thus:  "Question.  When  did  you  next  seethe 
deceased,  William  Soeder,  after  you  saw  him 
get  up  on  top  of  the  car?  Answer.  Not 
until  the  engine  had  come  around  the  curve. 
The  fireman  came  on  the  gangway,  and  said: 
<I  think  your  partner  has  fallen  off,  und  gut 
hurt. '  He  then  says,  in  substance,  that  he 
went  down  on  the  side  of  the  train  opposite 
to  that  on  which  Soeder  was  lying,  and  called 
him  by  name;  got  no  answer,  and  went 
around  on  the  other  side  of  the  train,  and 
found  Soeder  lying  there,  about  45,  50,  or  55 
feet  north-east  of  Stein  street;  that  from  the 
appearance  Soeder  must  have  been  draggei.1 
from  20  to  25  feet;  that  Uie  wheels  jwued 
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oyer  Mm  above  the  hips;  his  body  was  lying 
outside  the  rail,  and  his  limbs  were  lying  in- 
side  under  the  cars;  he  was  dead;  that  he 
examined  the  track  there  that  night  when  he 
went  to  work  the  second  time;  that  Davis, 
the  night  yard-master,  was  with  him;  that 
there  was  a  'defective'  rail  there, — a  short 
rail. — not  more  than  from  15  to  18  feet  long; 
that  what  is  called  the  '  ball '  on  the  short 
rail  was  completely  worn  off,  which  made  a 
kind  of  '  offset '  of  an  inch  and  a  quarter, 
which  would  cause  a  car  passing  over  it  'to 
bound  and  jump; '  that  there  must  have  been 
from  four  to  six  feet  of  this  rail  in  that  con- 
dition; that  the  top  of  the  rail  was  splintered 
off,  and  the  body  of  the  rail  lay  on  the  ties; 
that  the  condition  of  the  rail  would  cause 
cars  going  over  it  to  jump;  that  this  defect- 
ive portion  of  the  rail  commenced  about  three 
or  four  feet  from  where  Soeder  fell;  you 
conld  see  how  far  he  was  dragged,  by  the 
cinders  being  dragged  along  with  him,  as 
though  the  place  had  been  swept  by  a  broom; 
this  sweeping  commenced  three  or  four  feet 
north-east  of  tlie  defective  rail;  the  train  was 
going  in  a  north-east  direction;  that  he  has 
examined  the  condition  of  this  rail  since  the 
accident,  and  it  is  in  about  the  same  condi- 
tion as  it  was  then ;  that  the  rail  connected 
with  this  rail  was  in  a  good  condition;  that 
the  outside  rail  was  higher  than  this  short 
rail;  that  the  joint  connecting  this  short  rail 
with  the  next  rail  was  a  bad  one;  that  there 
was  a  *  lip'  on  the  rail  there,  which  was  a 
half  an  inch  or  three-quarters  of  au  inch;  that 
he  did  not  notice  any  other  rail  near  there; 
that  Soeder  got  off  on  the  south  side  of  the 
crossing, — on  the  south  side  of  Stein  street; 
that  he  thinks  Stein  street  is  probably  about 
25  or  80  feet  wide;  if  30  feet  wide,  it  was 
about  55  feet  from  where  Soeder  got  on  top 
of  the  car  to  the  point  where  this  defect  in 
the  track  was;  that  he  didn't  see  him  fall, 
and  didn't  see  him  when  he  fell. "  On  cross- 
examination,  this  witness  testified  "that  Soe- 
der's  body  was  found  from  40  to  60  feet  from 
Stein  street;  that,  if  Soeder  fell  off  from  the 
car  at  the  point  where  the  appearance  of 
dragging  was,  it  must  have  been  25  or  30 
feet  from  Stein  street;  that  the  switch  which 
witness  opened  is  a  little  south  of  Stein  street, 
— 15  or  20  feet;  that  Davis,  the'foieman  of 
the  crew,  was  not  there  at  the  time  of  the 
accident;  that,  the  last  time  w^itness  saw 
Soeder,  be  (Soeder)  got  onto  the  cars  at 
Stein  street;  that  he  didn't  know  where  Soe- 
der was  when  he  was  killed,  or  whether  he 
was  standing  up  or  sitting  down;  that  he 
didn't  see  Soeder  after  he  got  on  the  train, 
and  that  not  seeing  him  when  he  fell  witness 
does  not  know  how  Soeder  fell,  or  how  he 
was  killed;  that  when  Soeder  fell  off  the  cars, 
if  he  did  fall,  he  was  about  forty  or  forty-five 
feet  from  Stein  street;  that  the  switch  he 
spoke  of  is  south  of  Stein  street,  and  that  the 
defective  rail  was  35  or  40  feet  from  Stein 
street."  The  following  questiou  was  asked 
witness  in  relation  to  the  short  rail:  "Ques- 
tion. Isn't  that  a  very  common  thing  in  a 


track, — side  track  in  a  yard, — that  kind  of  a 
rail?  Don't  you  find  that  sort  of  a  rail  very 
frequently  on  a  side  track  in  a  yard?  An- 
swer. Not  a  rail  battered  down  the  way  that 
was.  I  have  seen  rails  battered  down;  yes, 
sir."  S.  K.  Harding  testified,  in  substance, 
as  follows:  "That  he  is  a  railroad  man,  hav- 
ing been  engaged  as  switchman  and  brake 
man  for  about  sixteen  years ;  that  he  knows 
the  Iron  Mountain  '  Ear '  track  at  Stei n  street; 
that  he  saw  the  rail  of  that  track,  about  30 
or  40  feet  north  of  Stein,  day  before  yester- 
day; that  he  went  to  look  at  it  in  company 
with  Mr.  Sergeant  (the  preceding  witness) 
and  a  Mr.  Donahue;  that  he  saw  the  rail 
spoken  of;  it  was  a  rail  about  15  or  16  feet 
long;  that  the  ball  of  the  rail  was  worn  ofl 
badly  for  about  a  distance  of  5  or  6  feet  from 
the  joint,  so  as  to  give  a  fall  of  an  inch  oi 
an  inch  and  a  half;  that  the  west  rail  was  a 
good  rail,  and  was  not  worn  off  any;  that 
the  point  where  this  rail  was  worn  off  is  an 
inch  or  an  inch  and  a  half  lower  than  the 
other  part  of  the  rail;  that  the  effect  of  this 
low  joint  is  like  riding  in  a  wagon  on  a  coun- 
try road,  and  the  forward  wheel  strikes  a  rut 
like, — if  you  have  rode  in  a  wagon.  Sitting 
on  a  Ciir  or  standing  on  it,  the  sudden  jar  is 
liable  to  throw  you  ofl."  And  on  cross-ex- 
amination he  testified  "that  be  seen  this  rail 
a  day  or  so  ago,  and  had  seen  it  last  winter 
when  he  worked  there;  that  acar  going  over 
said  rail  would  make  a  jolt  of  an  inch  or  an 
inch  and  a  half;  that  acar  going  over  such  a 
rail,  at  three  or  four  miles  an  hour,  would 
give  a  jar;  that  witness,  as  a  railroad  man, 
had  had  many  jars;  that  he  does  not  know 
anything  about  the  kind  of  cars  that  ran  over 
the  switch  track  the  night  of  the  accident; 
that  he  had  never  seen  the  track  there  l>efore 
the  accident,  and  doesn't  know  anything 
about  the  condition  of  said  track  at  the  time 
of  the  accident." 

This  was  all  the  evidence  upon  which 
plaintiff  relied  for  a  recovery.  The  defend- 
ant did  not  stand  on  its  demurrer  to  the  evi- 
dence, but  introduced  evidence  to  sustain  the 
issues  upon  its  part.  This  evidence,  how- 
ever, did  not  tend  to  strengthen  the  plain- 
tiff's case,  but  was  confined  to  showing  that 
the  defective  rail  complained  of  had  been 
there  for  an  indefinite  period  of  time  before 
the  accident;  had  been  in  continual  use  since, 
and  was  then  in  use  on  the  day  of  the  trial; 
was  not  in  the  condition  testified  to  by  plain- 
tiff's witnesses,  and  was  in  a  reasonably  safe 
condition  at  the  time  of  the  accident;  and  the 
question  remained  for  the  court  to  determine, 
after  all  the  evidence  was  in,  is  there  any  ev- 
idence tending  to  show  that  the  defective  rail 
was  the  cause  of  Soeder's  death? 

1.  It  satisfactorily  appeared  from  the  evi- 
dence that  his  death  was  the  result  of  de- 
fendant's train  passing  over  his  lx>dy;  that 
by  some  means  his  body  got  l)eneath  the 
wheels  of  the  train  at  a  point  on  the  track 
distant  from  the  defective  rail,  in  the  direc- 
tion in  which  the  train  whs  traveling,  about 
four  or  five  feet.  The  evidence  would  war- 
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rant  the  inference  that,  just  before  the  train 
entered  upon  this  defective  rail,  the  deceased 
was  at  his  post,  sober,  in  good  health,  on  the 
top  of  one  of  the  cars  in  the  train,  in  the  dis- 
charge of  his  duties  as  brakeman,  and  that 
be  was  exercising  due  care;  that  the  car  on 
which  he  was  "jolted"  or  Jumped  on  enter- 
ing upon  this  defective  rail.  The  distance 
from  the  place  where  they  could  have  in- 
ferred this  jolting  took  place,  to  the  place 
where  it  was  found  from  the  marks  on  the 
track  that  the  body  had  fallen,  considering 
the  direction  in  which,  and  the  rate  at  which, 
the  cars  were  moving,  was  consistent  with 
the  theory  that  the  fall  was  caused  by  the 
jolting  of  the  car  in  its  passage  onto  or  over 
the  defective  rail.  There  is  nothing  in  the 
facts  tending  to  sustain  any  other  theory, 
and  under  the  authority  of  the  rule  laid  down 
in  the  following  cases,  which  has  been  reit- 
erated In  many  others,  the  court  could  not 
have  sustained  the  demurrer  on  the  ground 
that  there  was  no  evidence  tending  to  show 
that  the  death  was  caused  by  the  defective 
rail.  Meyer  v.  Railroad  Co.,  40  Mo.  151; 
Kelly  v.  Railroad  Co.,  70  Mo.  604;  Buesching 
V.  Gas-Light  Co.,  73  Mo.  221;  ScovlU  v. 
Glasner,  79  Mo.  449;  Turner  v.  Langdon, 
85  Mo.  438;  Cook  t.  Railroad  Co.,  63  Mo. 
897. 

2.  As  to  whether  there  was  a  substantial 
defect  in  the  track  occasioned  by  the  defect- 
ive rail,  or  whether  the  defendant  was  fa- 
miliar with  this  particular  track,  were  ques- 
tions also  for  the  Jury,  as  different  conclu- 
sions might  be  drawn  from  the  evidence  on 
these  subjects.  Conceding,  however,  that 
the  deceased  was  perfectly  familiar  with  this 
track,  and  remained  in  defendant's  employ- 
ment, this,  of  itself,  would  not '  have  been 
suflicient  to  defeat  a  recovery.  The  deceased's 
knowledge  of  the  unsafe  condition  of  the 
track,  if  it  was  unsafe,  would  not  defeat  a 
recovery,  if  "it  was  not  so  dangerous  as  to 
threaten  immediate  injury,  or  if  he  might 
have  reasonably  supposed  that  he  could  safe- 
ly work  about  it  by  the  use  of  care  and  cau- 
tion." Huhn  V.  Railway  Co.,  92  Mo.  440,  4 
S.  W.  Bep.  937,  and  cases  cited.  The  court 
committed  no  error  in  refusing  to  take  the 
case  from  tiie  Jury. 

8.  The  judgment  should  not  be  reversed 
because  the  plaintiff  was  permitted  to  testify 
as  to  the  number  of  her  infant  children.  The 
husband  was  bound  for  the  support  of  his 
own  child,  and  bis  death  cast  this  burden 
upon  her,^Tetherow  v.  Railway  Co.,  98  Mo. 
74,  11  8.  W.  Bep.  310;)  and  there  Is  nothing 
In  the  amount  of  the  damages  assessed  to 
suggest  the  idea  that  it  may  have  been  af- 
fected by  the  fact  tbat  she  bad  another  child 
by  a  former  husband. 

4.  Conceding  that  the  evidence  was  suf- 
ficient to  take  the  case  to  the  Jury,  as  we 
have  found  that  it  was,  the  issues  were  pre- 
sented by  an  admirable  series  of  instructions, 
covering  the  whole  law  of  the  case,  and  in- 
cluding every  proposition  contained  in  de- 
fendant's refused  instruction  that  could  prop- 


erly have  been  given.  Finding  no  revereible 
error  in  the  record,  the  juilgnient  is  affirmed. 
AH  concur,  except  Bauclay,  J.,  not  sitting. 


BOQGE  V.  CASSIDT. 

(Court  of  Appeals  of  Kmauchv.    Kay  IS,  ISDO.) 

AsBinmiT— Purms. 

1.  A  eomplaiDt,  in  an  aotloa  on  a  note  deliverad 
to  plaintiff  l^  one  of  the  makers  without  an^  in- 
dorsement of  the  payee  named  therein,  alleging 
that  the  note  was  executed  for  discount,  and  that, 
on  the  refusal  of  the  payee  to  discount  lt«  plaintiff 
diaoounted  it,  is  not  demurrable  for  failure  to 
make  the  nominal  payee  a  party,  under  Civil  Code 
Ky.  S  18,  providinff  that  every  action  shall  be 
brought  111  the  name  of  the  real  party  in  interest. 
The  rule  that  the  payee  who  transfers  a  note  with- 
out indorsement  retains  the  legal  title  does  not 
apply  in  such  case,  as  the  nominal  payee  never  had 
the  legal  tiUe. 

a.  The  aniiwer  of  one  of  the  joint  makers  was 
that  the  note  was  not  executed  for  discount,  but 
for  the  purpose  and  with  the  distinct  agreement 
that  it  should  be  delivered  to  the  payee  named  in 
the  note  in  renewal  of  a  note  executed  by  the  same 
makers  to  the  same  payee;  that  he  was  in  fact  a 
surety  for  the  other  maker  on  both  notes ;  that  tie 
would  not  have  signed  the  note  for  discount,  but 
only  to  extend  the  other  note;  and  that  be  received 
no  partof  the  proceeds  of  it.  Heid,  a  good  defense, 
under  Rev.  St.  Ky.  o.  22,  SS  6, 21,  providing  that  a 
promissory  note  shall  not  be  negotiable  unless  ne- 
gotiated in  and  by  a  chartered  banlc,  and  Civil 
Code  Ky.  i  19,  providing  that  the  aasicnee  of  any 
other  promissory  note  ahaU  bold  It  aubject  to  all 
proper  defense. 

Appeal  from  circuit  court,  Kenton  county. 
"  Not  to  be  offloially  reported. " 
C.  J.  Helm,  for  appellant.    D.  A.  QUnn, 
for  appellee. 

Holt,  J.  The  appellee,  C.  L.  Cassidy, 
brought  this  action  upon  this  note:  "New- 
port, Ky.,  Oct.  19,  1885.  Ninety  days  after 
date,  we  jointly  and  severally  promise  to  pay 
to  the  German  National  Bank  of  Newport  or 
order  three  hundred  dollars,  negotiable  and 
payable  at  its  banking  office  in  Newport, 
Kentucky,  for  value  received;  and  we  here- 
by direct  the  proceeds  of  this  note,  when  dis- 
counted, to  he  placed  to  the  credit  of . 

H.  H.  HiXLUAN.  Chas.  H.  Bogqe."  The 
petition  avers,  in  substance,  that  it  was  exe- 
cuted by  the  obligors  for  the  purpose  of  dis- 
count; that  the  German  National  Bank  re- 
fused to  discount  it;  and  that  Hellman  then, 
by  his  agent,  for  "the  price  agreed  upon," 
discounted  it  to  the  appellee.  There  was  no 
written  assignment  of  it  by  any  one  to  him. 
A  special  demurrer  was  filed  to  the  petition, 
the  ground  being  that  the  German  Nation;ti 
Bank  had  not  been  made  a  party.  The  aver- 
ments of  the  petition  show,  however,  that  it 
was  a  nominal  payee,  merely,  and  that  it 
never  had  any  right,  or  even  claim  to  the 
note.  These  statements  were  admitted  by 
the  demurrer.  The  fact,  therefor,  that  the  ap- 
pellee held  the  note  by  delivery  only  from  the 
maker,  and  not  by  an  indorsement  from  the 
bank,  did  not  require  it  to  be  a  party.  There 
was  no  necessity  for  it.  The  Civil  Code,  S 
18,  provides  ttiat  every  action  shall  be  brought 
in  the  name  of  the  real  party  in  interest. 
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The  rule  that,  wh«re  the  payee  transfers  a 
note  bj  delivery  merely,  and  not  by  Indorse- 
ment, the  legal  title  therefore  remaining  in 
him,  requiring  him  to  be  a  party  to  an  action 
upon  it,  does  not  apply  in  a  case  of  this  char- 
acter. A  rule  of  law  is  not  to  be  applied 
when  there  is  no  ground  or  reason  for  its  ap- 
plication. 

Upon  the  overruling  of  the  demurrer  a 
judgment  was  rendered.    Two  days  after, 
the  Appellant  presented  an  answer,  and  moved 
to  set  aside  the  judgment  and  Qlethe  answer. 
The  court  refused  to  do  so.    Why,  does  not 
appear.    It  was  proper,  however,  to  sustain 
the  motion,  provided  the  answer  presented  a 
valid  defense.     We  will  therefore  assume,  as 
is  asserted  in  argument  it  did,  that  the  lower 
court  acted  upon  the  belief  tliat  it  was  insuf- 
ficient, and  did  not,  in  the  exercise  of  its  dis- 
cretion, reject  it  upon  the  ground  of  delay  in 
presenting  it.    It  denies  that  the  note  was 
executed  for  the  purpose  of  discount,  but, 
upon  the  contrary,  avers  that  the  German 
Bank  held  another  note,  upon  which  Helman, 
Roj^ge,  and  one  Bockweg  were  joint  oblig- 
ors, and  which  was  about  due;  that  the  note 
sued  on  was  executed  by  the  appellant  with 
the  distinct  agreement  with   Hellman  that 
Bockweg  was  also  to  execute  it,  and  it  was 
then  to  be  delivered  to  the  bank  in  renewal 
of  tlial  much  of  the  debt  to  it,  Helman  pay- 
ing   the   balance:  also,    that   Helman   was 
then  in  failing  circumstances,  and  that  he  did 
not  and  would  not  have  signed  it  for  discount, 
but  only  to  extend  the  time  of  payment  of 
the  existing  liability  for  Helman ;  that  he  was 
in  fact  the  surety  of  Helman  in  the  note  sued 
on.  received  no  part  of  the  proceeds  of  it,  and 
has  no  knowledge  or  information  sufflcient  to 
form  a  belief  as  to  what  the  appellee  paid  for 
it.     The  statements  of  the  answer  are  to  be 
taken  as  true  in  considering  the  motion  to 
file  if.    So  considering  them,  did  it  present  a 
valid  defense?    Counsel  for  the  appellee  ap- 
pear to  argue  the  case  as  if  the  note  sued  up- 
on stood  upon  the  footing  of  negotiable  pa- 
per.    It  is  scarcely  necessary  to  say  that,  if 
it  did,  then  any  agreement  between  the  oblig- 
ors to  it,  and  which  was  unknown  to  the 
holder,  could  not  affect  him.    In  such  a  case, 
a  total  faltnreof  consideration,  or  even  fraud, 
between  the  antecedent  parties,  constitutes 
no  defense  as  to  him,  provided  he  obtained 
the  paper  for  a  valuable  consideration  before 
its  maturity,  and  without  notice  of  any  in- 
Armity  connected  with  it.    It  is  true  the  an- 
swer does  not  aver  that  the  appellee  had  no- 
tice of  the  agreement  between  the  obligors, 
and  the  circumstances  attending  its  execu- 
tion.    But  it  was  not  negotiable  paper.    It 
was  so  in  form ;  but,  by  our  statute,  (Gen.  St. 
Ky.  c.  22,  §§  6,  21,)  although  so  in  form, 
yet  it  could  not  in  fact  become  so  unless  it 
was  negotiated  in  and  by  a  chartered  bank  of 
this  stiite.     Being  a  mere  promissory  note, 
the  assignee  held  it  subject  to  all  proper  de- 
fenses.   Civil  Code,  §  19.    The  appellee  re- 
lies mainly  upon  the  case  of  Waril  v.  Bank, 
14  B.  Mon.  ^S.     It  is  not  in  point.    It  was 


there  decided,  if  a  note  be  executed  by  sure- 
ties to  enable  the  principal  to  raise  money  of 
a  bank  to  which  it  is  made  payable,  and  it  be 
not  there  discounted,  yet  the  sureties  will  be 
held  liable  to  an  individual  who  advances 
money  upon  it.  The  case  was  made  to  turn 
upon  the  fact  that  the  sureties  signed  the 
note  to  give  it  credit, — to  enable  the  principal 
to  raise  money  upon  it;  and  it  was  therefore 
immaterial  to  them  whether  the  money  was 
-tidvanced  by  the  payee  named  iu  it,  or  by  an- 
other party.  It  was  intended  for  circulation. 
The  sureties,  by  indorsing  it,  gave  it  credit 
for  that  purpose,  and  could  not,  therefore,  be 
allowed  to  escape  responsibility.  The  object 
they  had  in  view  in  indorsing  the  paper  had 
been  accomplished,  and  they  were  tliererore 
required  to  answer  to  the  party  who  had  done 
what  they  desired.  The  note  iu  that  case 
was  used  for  the  very  purpose  for  which  it 
was  made,  while  here  the  intention  in  exe- 
cuting the  not6,  instead  of  being  carriedout, 
was  defeated.  The  grounds  upon  which  that 
case  was  decided  are  fully  discussed  in  the 
case  of  Russell  t.  Ballard,  16  fi.  Mon.  201, 
and  are  sustained  in  1  Daniel  Neg.  Inst.  741, 
748.  Tliat  author  says:  "It  is  immaterial 
that  paper  executed  or  indorsed  for  accom- 
modation is  not  used  in  precise  conformity 
with  agreement,  when  it  does  not  appear  that 
the  accommodation  party  had  any  interest  in 
the  manner  in  which  the  paper  was  to  be  ap- 
plied. *  •  .*  •  The  accommodation  party 
must  have  some  interest  in  the  application  of 
the  money;  otherwise  he  is  not  in  condition 
to  contend  successfully  that  there  has  been  a 
misapplication  of  it,  or  of  the  security  on 
which  it  was  to  be  raised.'  "  Upon  the  other 
hand,  the  appellant  relies  upon  the  case  of 
Russell  V.  Ballard,  supra.  It  is  not  altogeth- 
er in  point,  either.  There  the  surety  in  a 
note  payable  to  a  bank  became  such  under 
an  express  agreement  that  money  was  to  be 
obtaineil  for  a  certain  purpose.  The  princi- 
pal, however,  without  the  assent  of  the  sure- 
ty, passed  it  off  to  the  holder,  not  for  money, 
as  was  the  case  here,  probably,  but  in  pay- 
ment of  a  pre-existing  debt;  and  the  surety 
was  exempted  from  liability.  The  fact  that 
no  money  was  raised  upon  it  was  evidently 
considered  material  by  the  court.  The  opin- 
ion alludes  especially  to  this  fact.  The  bold- 
er of  it  really  parted  with  nothing  of  value  in 
exchange  for  it.  The  surety  not  being  held 
bound,  left  him  as  he  was  before  he  obtained 
the  note.  He  still  had  his  debt  upon  the 
principal.  In  this  case,  however,  the  appel- 
lee saw,  before  lie  obtained  the  note,  that  it 
was  payable  to  the  bank;  and  he  knew  it  was 
not,  and  apparently  had  never  been  the  hold- 
er of  it.  In  fact,  his  petition  shows  that  he 
knew  IJellman  was  still  the  holder  of  it.  Un- 
der these  circumstances,  he  could  easily  have 
protected  himself  by  inquiry:  and  his  com- 
plaint that  the  appellant,  by  his  conduct,  put 
it  in  the  power  of  the  principal  todelude  him, 
does  not,  therefore,  entitle  him  to  advance 
equitable  consideration.  The  appellant  had 
not,  accoi-ding  to  his  answer,  executed  tiie 
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note  for  discount  merely^  or  to  enable  his 
principal  to  borrow  money.  He  had  an  in- 
terest in  the  application  of  the  paper.  It  was 
to  be  applied  in  renewal  of  an  existing  debt, 
upon  wtiicb  he  was  surety.  He  had  a  right 
to  demand  that  this  be  done;  and,  not  being 
negotiable  paper,  he  has  the  right  to  still  in- 
sist upon  it.  Judgment  reversed  and  cause 
remanded,  with  directions  to  permit  the  an- 
swer to  be  flied,  and  for  further  proceedings 
consistent  with  this  opinion. 


Caset  et  tU.  V.  Casey's  Ex'ks  »t  al. 
(Court  vf  AppeaU  of  Kentucky-  Karcb  20, 1890.) 
Salb  or  Deobdbnt's  Laud — RiaBTS  ov  Vxndbi. 
Where  an  ezeoator,  under  misapprehension 
Bs  to  the  scope  of  a  power  of  attorney  given  to 
him  by  the  devisees,  sells  and  conveys  land  whiob 
Is  afterwards  adjudged  to  be  liable  in  the  hands 
of  the  purchaser  todeoedent's  debts,  the  purchaser, 
In  the  absence  of  bad  faith,  oannot  object  that 
certain  claims  would  not  have  been  allowed  on  the 
settlement,  if  ezoeptions  liad  been  filed  by  the  dev- 
isees. 

Appeal  from  chancery  court,  Kenton  coun- 
ty. 

"Not  to  be  officially  reported." 

George  K.  McKee  and  Wm.  Lindsay,  for 
appellants.    Hallatn  <£■  Myers,  for  appellees. 

Fbtor,  J.  This  court  in  the  former  opin- 
ion '  rendered  held  that  the  executor  had  no 
power  to  sell  the  real  estate  of  the  testator 
under  the  power  of  attorney  executed  to  him 
by  the  devisees,  and,  as  the  will  gave  no  such 
power,  Worthington,  the  purchaser  from  the 
executor,  acquired  no  title  except  the  title  of 
the  devisees  who  united  iu  or  authorized  the 
sale.  The  testator  liad  provided  in  his  will 
the  mode  of  distributing  his  estate  between 
tlie  devisees,  and  for  the  protection  of  Worth- 
ington, the  purchaser,  it  was  further  held 
that,  if  there  was  an  estate  sufficient  after 
the  payment  of  debts  to  give  to  the  appel- 
lants, Mrs.  Smith,  etc.,  their  interest  with- 
out disturbing  the  purchaser,  it  should  be 
done.  This  depended  on  ttie  amount  of  the 
indebtedness.  On  the  return  of  the  case, 
when  the  case  went  to  the  commissioner,  the 
debts  due  the  banlts  and  others  by  the  testa- 
tor, that  were  renewed  by  the  devisees,  were 
held  by  the  chancellor  not  to  be  debts  due 
by  his  estate,  and  that  the  failure  of  the 
appellant,  Mrs.  Smith,  to  except  to  those 
debts  as  proper  vouchers  against  the  estate, 
was  such  laches  on  her  part  as  released  the 
property  purchased  by  Worthington  from 
any  claim  she  had  upon  it,  upon  the  idea 
that,  if  those  claims  had  been  disallowed, 
tliere  would  have  been  property  or  an  estate 
sufficient  to  pay  these  ap]>ellants  without 
disturbing  the  purchaser.  It  may  l>e  well 
argued  that,  as  this  question  could  have  been 
raised  on  the  former  appeal,  the  claims  hav- 
ing been  already  allowed,  or  no  exceiitions 
taken  to  them,  the  whole  matter  was  res  ad' 
judicata;  but,  whether  ao  or  not,  they  were 

'  See  note  at  end  of  caseu 


claims  against  the  estate,  although  paid  or 
the  notes  renewed  by  the  executor  or  the  dev- 
isees. In  the  absence  of  fraud  or  bad  faith, 
Worthington  would  not  be  allowed  to  say 
that,  in  the  settlement  of  the  claims  against 
the  estate,  certain  claims  ought  not  to  have 
been  allowed,  and  would  not.  If  excep- 
tions had  been  filed  by  the  devisees.  He  had 
purchased  property  to  which  he  had  no  title; 
it  belonged  to  the  estate  of  the  testator.  A 
court  of  competent  jurisdiction  had  said  that 
the  claims  were  just,  and,  if  the  appellants 
have  not  received  their  distributable  portion 
of  the  estate  under  the  will  of  Casey,  the 
property  purchased  by  Worthington  or  ita 
proceeds  must  be  subjected  to  the  payment 
of  what  they  are  entitled  to,  as  indicated  and 
adjudged  in  the  former  opinion.  The  judg- 
ment is  therefore  reversed  and  remanded, 
with  directions  to  distribute  the  estate  as 
heretofore  directed,  and  for  proceedings  con- 
sistent with  this  opinion. 

NOTE. 

The  former  opinion,  referred  to,  was  filed  Sep- 
tember's, 1884,  and  is  as  follows: 

WOBTHIMOTOM  V.  SWTH  St  OL 

Pbtos,  J.  The  only  question  necessary  to  be 
determined  on  this  appeal  arises  from  the  oon- 
struclion  given  the  power  of  attorney  executed  by 
the  devisees  of  Casey  to  his  executor.  We  sea 
but  little.  If  any^  reason  to  question  the  mUngof 
the  court  below  m  this  branch  of  the  case.  The 
estate  was  involved,  and  on  the  debts  or  obliga- 
tions to  the  banks  there  were  indorsers  and  sure- 
ties who  had  to  be  protected,  and,  as  It  was  evi- 
dent a  sale  of  said  real  estate  would  be  required  to 
pay  the  debts,  it  was  necessary  to  renew  the  paper 
upon  which  the  testator  was  bound.  In  orcMr  to 
do  that,  the  power  of  attorney  was  executed  em- 
powering James  Casey  to  renew  the  paper,  or  take 
such  other  steps  as  he  might  see  proper  la  regard 
to  this  indebtedness.  There  was  no  power  to  sell 
real  estate,  either  expressly  given  or  by  ImpUca- 
tlon,  and  therefore  the  conveyance  to  WortIlin(^ 
ton  passed  no  title,  except  as  to  those  of  the  heifa 
consenting  to  or  authorizing  the  sale.  The  ezeco- 
tor  had  no  power  to  sell  by  any  provision  of  the 
will,  and  certainly  no  power  to  pass  the  title  of  the 
devisees  by  reason  of  the  letter  of  attorney.  The 
devisees  made  by  the  testator  must  regulate  the 
manner  in  which  the  distribution  is  to  be  made  after 
the  payment  of  debts.  Some  of  the  children  had 
received,  by  reason  of  advancements,  more  than 
the  others,  and  to  equalize  all,  or  to  make  snoh  a 
distribution  as  the  testator  desired,  he  axpreasly 
provided  in  his  will  how  the  division  or  dutribu- 
tion  should  be  made.  Whether  the  appellee  is  en- 
titled to  an  interest  In  the  realty  in  controversy, 
or  the  extent  of  that  interest,  wiU  depend  upon 
the  amount  of  the  indebtedneias,  and  the  settle- 
ment ttiat  must  be  had  between  the  heirs  in  order 
to  arrive  at  each  one's  interest,  as  provided  by  the 
will  of  the  testator.  The  appellee  may  be  entitled 
to  more  than  has  been  allotted  her,  or  she  may  be 
entitled  to  much  less.  After  the  payment  of  the 
debts,  those  of  the  devisees  consenting  to  the  sale 
should  be  barred  by  it,  and,  U  there  isa  safllclency 
of  the  estate  left  for  the  distribution  when  theaet- 
tlement  is  made  to  pay  or  to  give  to  the  appellee 
her  interest  under  the  will  outside  of  the  property 
in  question,  then  the  appellant  should  not  be  dl*. 
tvrbed  by  the  appellee.  The  estate  Is  llaUe  first 
to  creditors,  and  then  to  the  devisees,  to  be  dis- 
tributed according  to  the  will  of  the  testator.  The 
case  should  go  to  the  commissioner,  and  a  settle- 
ment had  so  as  the  disti-ibution  can  be  made,  and 
then  the  rights  of  these  parties  can  be  readily  de- 
termi  aed.  Some  of  the  devisees  mav  have  already 
received  more  than  their  portion  of  the  estate;  U 
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ao.  they  will  be  entitled  to  nothing  in  the  distribu- 
tion. The  judgment  is  reversed  on  both  the  orig- 
inal and  cross  appeal,  and  remanded  for  proceed- 
ings oonsistent  with  this  opinion;  each  party  to 
paj  Us  own  ooats. 


Smith  o.  MATTIN01.T. 
{Court  Iff  AppeaU  of  Kentucky.   April  188, 189a) 

HOMBSTBJLD— ABAHBONMBNT^-EvIDIKOB— RMYiaW. 

In  ejectment  to  recover  land  sold  plaintiff 
onder  execution,  the  evidence  showed  that  defend- 
ant, who  claimed  tiie  land  as  his  homestead,  had  left 
it,  renting  it  for  a  year,  and  afterwards  for  five 
years,  and  moved  into  another  county,  where  he 
afterwards  lived,  and  kept  an  hotel,  and  voted.  De- 
fendant testified  that  he  intended  to  return  to  the 
land,  and  several  witnesses  testified  that  he  so  stat- 
ed his  intention  when  he  left  HeU  tliat,  the  case 
having  been  f  nbmitted  to  the  court,  its  finding  that 
defendant  abandoned  the  land  as  his  homestead 
will  not  be  disturbed  on  appeaL 

Appeal  from  circuit  court,  Hancock  county. 
"Not  to  be  o£9cially  reported." 
JfurraycCDuncan,  for  appellant.    Geo.W. 
WitUams  dt  Son.  for  appellee. 

Holt, J.  Thelife-estateoftheappellant,Le- 
vi  Smith,  iu  a  tract  of  land  of  200  acres,  was 
■old  under  execution,  and  purchased  by  theap- 
pellee,  George  D.  Mattingly.  The  interest  of 
the  appellant  in  the  land  was  worth  less  than 
the  amount  allowed  for  a  homestead.  He  re- 
sists a  recovery  In  this  action  of  ejectment  up- 
on the  ground  that  the  land  was  exempt  to  him 
as  a  homestead.  In  1881  his  familyconsisted 
of  hlB  wife  and  an  adopted  daughter.  His 
own  children  were  grown,  and  had  left  htm. 
He  then  rented  the  land  for  a  year,  and  moved 
to  a  town  in  the  same  county.  Wheu  this 
lease  expired,  he  rented  it  fur  a  term  of  five 
years,  and  moved  to  a  town  in  another  county, 
where  he  began,  and  is  yet,  keeping  an  hotel. 
He  testiBes  that  bis  removal  from  the  land 
was  temporary;  and  be  is  supported  in  bis 
statement  that  he  intended  to  return  to  it  by 
the  evidence  of  several  of  his  neighbors,  who 
say  that  upon  his  removal  he  so  declared.  In 
March,  1885,  his  estate  in  the  land  was  sold 
under  execution;  his  wife  having  previously 
died.  It  is  shown  that  he  hud  not  only  moved 
from  the  county  where  tlie  land  was  situated, 
and  gone  into  business  at  his  new  home,  but 
that  he  had  voted  there.  It  is  at  least  ques- 
tionable whether  his  answer  is  sufficient  to 
support  his  claim  to  the  land  as  a  homestead. 
It  does  not  aver  that  he  had  a  family  when 
the  land  was  levied  upon  and  sold,  or  that  he 
was  then  a  housekeeper.  If  the  debtor  claims 
land  as  exempt  from  levy  and  sals  under  ex- 
ecution upon  the  ground  of  homestead  exemp- 
tion, his  pleading  should  aver  every  fact  nec- 
essary to  show  that  it  was  exempt  at  the  time 
of  the  levy  and  sale;  and,  if  his  pleading  be 
evasive,  or  if  it  be  doubtful  whether  it  con- 
tains the  necessary  averments,  it  will,  of 
course,  be  taken  most  strongly  against  him. 

Waiving  the  question  of  sufficiency  of  plead- 
ing, however,  the  judgment  denying  his  right 
to  the  land  as  a  homestead  must  be  sustained 
upon  another  ground,  which  involves  no 
doubt.    The  action  is  at  law.    A  jury  was 


waived,  and  the  law  and  facts  of  the  case  sub- 
mitted to  the  court.  Upon  the  appellant's 
request  the  court  separated,  and  stated  in 
writing,  its  findings  of  law  and  fact.  It  found 
as  a  fact  that  the  appellant  had  before  the  sale 
abandoned  his  right  of  homestead  in  the  land. 
The  facts  of  the  case  have  already  been  suf- 
ficiently stated  to  show  that,  if  this  finding 
is  not  fully  sustained  by  the  evidence,  it  is  at 
least  not  palpably  against  it.  The  testimony 
does  not  show  that  the  appellant  was  a  house- 
keeper, or  that  he  had  a  family  when  the  levy 
and  sale  were  made;  and.  if  so,  yet  the  cir- 
cumstances in  evidence  are  at  least  conflict- 
ing as  to  whether  he  had  not  abandoned  the 
land  in  contest  as  a  home.  Upon  this  state  of 
case  the  finding  of  the  lower  court  must  stand, 
and  the  judgment  is  afiirmed. 


BEmDER'S    Adh'b   9.    Bliok    &   Philifs 

Coal  Co. 
(Court  <if  AppeaU  of  Kentudhy.    May  10, 1890.) 

MaSTBB  AMD  SbKVAIIT— DbaTK  O*  SSBVAMT— WlLb. 
rUL  NEaLBCT. 

Failure  of  a  coal  company  to  repair  the  tim- 
bers supporting  a  trestle  on  whioh  its  employes 
work,  and  which  has  been  In  use  for  16  or  30  years, 
where  the  timbers  appear  sound,  and  can  only  be 
found  defective  on  cutting  into  them,  is  not  such 
willful  neglect  as  will  render  it  liable  for  the  death 
of  an  employe  caused  by  the  breaking  of  such  tim- 
bers, under  Gen.  St.  Ky.  c  67,  {  8,  giving  the  wid- 
ow, heir,  or  personal  representative  01  a  person 
whose  life  is  lost  through  the  "  willful  neglect "  of  a 
company  a  cause  of  aouon  against  such  company. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Gen.  St.  Ky.  c.  57,  §  3,  provides  that,  if  the 
life  of  any  person  is  lost  or  destroyed  by  the 
"  willful  neglect"  of  another  person  or  per- 
sons, company  or  companies,  etc.,  the  widow, 
heir,  or  personal  representative  of  the  de- 
ceased shall  have  the  right  to  sue  such  person, 
etc.,  and  recover  punitive  damages  for  the 
loss  or  destruction  of  such'  life. 

Clears  c&^ami/ton,  for  ajipellant.  O'Hara 
dt  Bryan  and  /.  P»  (ft  C.  M.  Fitk,  for  ap- 
pellee. 

Pbtob,  J.  The  appellant's  intestate,  while 
in  the  employ  of  the  appellee,  lost  bis  life,  and 
the  cause  of  his  death  is  attributed  to  the  neg- 
ligence 01  the  appellee.  The  deceased  was  a 
day-laborer,  and  had  worked  for  the  coal  com- 
pany for  a  long  time,  in  transporting  its  coal 
from  the  elevator  in  a  bucket  over  a  railing 
constructed  on  a  trestle  some  20  feet  from  the 
ground.  The  railway  was  about  400  feet  in 
length,  and  the  bucket  would  hold  about 
2,000  pounds  of  coal.  When  filled,  the  intes- 
tate would  push  the  bucket,  by  means  of  plank 
that  were  placed  on  the  track,  from  the  ele- 
vator to  the  place  of  deposit.  A  part  of  the 
timbers  supporting  the  trestle-work  seem  to 
have  decayed,  and  while  the  deceased  was 
moving  the  bucket,  loaded  with  coal,  the  tim- 
bers gave  way,  and  the  intestate  fell  to  the 
ground,  the  bucket  falling  on  him.  causing 
his  death.  The  action  is  under  the  statute 
to  recover  for  the  willful  neglect  of  the  com- 
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pany  in  failing  to  have  these  timbers  in  prop- 
er repair.  The  court  below,  at  the  close  of 
the  plaintiff's  testimony,  gave  an  instruction 
to  And  for  the  defendant. 

It  is  apparent,  we  think,  from  the  proof, 
that  the  plaintiff  failed  to  show  a  case  of  will- 
ful neglect.  His  own  witnesses,  who  exam- 
ined the  timber  after  the  accident,  and  say 
that  it  was  doted  and  rotten,  also  state  that 
they  looked  sound  on  the  outside,  but  on  the 
inside  were  entirely  decayed ;  that  the  wood 
looked  sound,  but  was  in  fact  decayed  on  the 
inside.    The  argument  of. counsel  for  the  ap- 

?ellant  is  that  the  timbers  had  been  used  for 
5  or  20  years,  and  that  if  was  the  duty  of  the 
company  to  have  m»de  an  exam  inationof  their 
condition  in  order  to  insure  the  safety  of  their 
employes,  and,  failing  to  do  so,  tlie  company 
is  liable  for  the  loss  sustained.  The  failure  to 
discover  the  defect  in  the  timber,  or  its  rot- 
ten condition,  cannot  be  regarded  as  willful 
neglect  when  the  wood  from  the  outside  pre- 
sented every  appearance  of  being  perfectly 
sound,  and  its  deceptive  condition  liable  to 
mislead  the  most  careful  observer.  The  com- 
pany had  no  reason  to  believe  that  their  em- 
ployes were  in  a  perilous  position  when  on 
this  railway,  nor  is  there  the  slightest  proof 
that  the  condition  of  the  timber  was  known 
to  the  company;  and  the  only  evidence  of  neg- 
lect is  the  presumption  arising  from  the  facts 
as  to  the  necessity  for  repairing  the  railway. 
The  failure  to  repair  after  such  a  lapse  of 
time,  we  are  asked  to  say,  was  willful  neg- 
lect, when  there  was  no  other  reason  for  be- 
lieving the  timbers  to  be  out  of  repair.  The 
judgment  below  is  affirmed. 


CiTT  OP  Newport  t.  Newpobt  St  0. 
Bridge  Co. 

(Court  of  Appeals  of  Kentucky.  May  10, 1890.) 
CiTr  Ordinance— Bbidges— Tolls. 

1.  A  city  ordinance,  subjecting  any  olflcer  or 
agent  of  a  bridge  company  to  a  line  if  he  shall  re- 
fuse to  BsU  packages  of  IQO  passage  tickets  for  a 
dollar,  in  accordance  with  a  contract  between  the 
city  and  the  company,  Is  not  a  police  regulation, 
and  Is  invalid. 

3.  A  contract  between  a  city  and  a  bridge  com- 
pany by  which  the  latter  agrees  to  sell  for  one  dol- 
lar packages  of  100  tickets,  each  good  for  one  pas- 
sage over  the  bridge,  is  substantially  complied 
with  by  the  issue  for  one  dollar  of  five  cards,  each 
good  for  20  passages. 

Appeal  from  chancery  court,  Campbell 
county. 

"To  be  oflScially  reported." 

B.  W.  Hainkins,  for  appellant.  Ramsey, 
Maxwell  <&  Ramsey,  for  appellee. 

Holt,  J.  The  appellee,  the  Newport  & 
Cincinnati  Bridge  Company,  was  incorpo- 
rated in  1868.  Its  charter  authorized  it  to 
charge  reasonable  tolls;  the  maximum  rate, 
however,  not  to  exceed  that  charged  by  the 
Covington  &  Cincinnati  Bridge  Company. 
Desiring  the  use  of  a  portion  of  one  of  the 
streets  of  the  appellant,  the  city  of  Newport, 
for  the  purpose  of  constructing  its  bridge,  or 
the  approach  to  it,  the  city  council,  on  May 


12, 1868,  passed  "An  ordinance  granting  the 
Newport  and  Cincinnati  Bridge  Company  the 
use  of  a  portion  of  a  street  for  the  purpose  of 
a  bridge,"  the  fourth  section  of  which  pro- 
vides: "In  consideration  of  the  foregoing 
grant,  the  rates  of  toll  over  said  bridge  shall 
be  as  follows,  viz. :  Pa<&agear  of  one  hundred 
tickets  to  foot  passengers  for  one  dollar  to  all 
persons  applying  for  the  same;  one  horse  and 
dray,  ten  cents  for  a  single  crossing;  one 
horse  and  express  wagon,  ten  cents;  one  horse 
and  buggy,  fifteen  cents."  The  bridge  com- 
pany accepted  the  terms  of  this  ordinance  in 
the  construction  of  its  bridge.  There  is  noth- 
ing in  it  relating  to  tolls  fur  foot  passengers, 
save  the  provision  relating  to  the  sale  of 
packages  of  100  tickets  for  one  dollar.  The 
other  rates  for  a  foot  passenger  charged  by 
the  company  are  three  cen  ts  for  a  single  cross- 
ing; two  and  a  half  cents  each  way  to  go  and 
return;  or  he  can  purchase  what  are  termed 
seven  and  twenty  coupon  crossings,  entitling 
him  to  cross,  the  one  seven,  and  the  other 
twenty,  times,  for  ten  and  twenty-Sve  cents 
respectively.  In  and  perhaps  prior  to  1882 
the  bridge  company,  instead  of  furnishing 
packages  of  100  tickets  for  one  dollar,  began 
issuing  packages  of  five  cards  for  that  price, 
each  card  being  good  for  20  crossings,  and 
one  perforation  being  made  in  it  upon  each 
crossing.  The  city  council  In  the  year  last 
named  passed  an  ordinance  subjecting  any 
officer  or  agent  of  the  bridge  company  to  a 
fine  for  failing  or  refusing  to  sell  packages  of 
100  tickets  for  one  dollar;  and  one  of  the 
company's  agents  having  been  arrested, 
charged  with  its  violation,  and  the  city 
threatening  to  have  arrested  and  to  prosecute 
all  of  the  company's  agents  until  it  should 
furnish  and  sell  packages  of  100  tickets  for  a 
dollar,  it  brought  this  action,  enjoining  the 
city  from  enforcing  the  ordinance.  The 
lower  court  perpetuated  the  injunction. 

If  the  ordinance  was  invalid,  then  the  com- 
pany had  the  right,  in.order  to  prevent  irrep- 
arable injury  and  a  multiplicity  of  prosecu- 
tions, to  go  into  a  court  of  equity  for  relief. 
The  chancellor  often  interferes  to  prevent  an 
illegal  use  of  power  by  municipal  authorities; 
and  wliere  such  consequences  follow  the  en- 
forcement of  an  ordinance  as  will  result  in 
this  instance,  a  proper  case  is  presented  for 
equitable  relief ,  if  the  ordinance  be  invalid. 
Brown  v.  Trustees,  11  Bush,  435.  The  pas- 
sage of  the  ordinance  of  May  12,  1868,  was 
the  tender  of  a  grant  by  the  city  to  the  bridge 
company,  upon  the  condition  that  the  tolls 
should  be  as  therein  fixed.  Upon  its  accept- 
ance by  the  company,  a  contract  ar<»e  be- 
tween it  and  the  city,  and  such  a  contract 
must  be  enforced  by  the  judicial  department 
of  the  government.  It  stands  upon  the  same 
footing  as  one  between  individuals.  It 
would  be  exceedingly  dangerous  to  individual 
right  and  liberty,  which  the  common  law  so 
highly  regards,  to  permit  municipalities  to 
enforce  their  own  construction  of  their  con- 
tracts by  pains  and  penalties.  Whether  the 
legislature  could  confer  such  a  ,np)iner  w« 
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need  not  inquire,  inasmuch  as  it  is  not  pre- 
tended that  it  has  been  attempted  in  this  In- 
stance. Where  an  ordinance  is  penal  in  char- 
acter, the  right  of  the  municipality  to  enact 
it  must  clearly  appear. 

The  enforcement  of  this  ordinance  would 
not  be  an  exercise  of  the  police  power.  While 
it  is  difficult,  if  not  impossible,  to  concisely 
define  the  extent  of  this  power,  yet  it  cer- 
tainly should  not  be  extended  so  far  as  to  per- 
mit a  city  to  enforce  its  view  of  its  contracts 
by  penal  ordinances,  in  eases  involving 
neither  the  morals,  health,  or  safety  of  its 
people.  It  may  by  ordinance  limit  the  speed 
of  railroad  trains  or  street-cars  through  its 
streets,  and  in  the  same  manner  regulate  any 
matter  which  ia  conducive  to  the  health  or 
safety  or  morality  of  its  citizens.  The  public 
welfare  demands  the  existence  of  such  a 
power,  and,  when  properly  directed,  the  mu- 
nicipality should  not  be  restricted  to  a  nar- 
row limit  in  its  exercise.  But  where  it  is  a 
matter  of  contract,  aSecting  merely  the  pock- 
ets of  its  citizens,  or  it  financially,  it  must  re- 
sort to  the  courts  for  relief  in  the  same  man- 
ner as  individuals. 

A  oonstrnction  of  the  contract  between  the 
parties  was  not  necessary  in  order  to  afford 
the  appellee  proper  relief.  This  was  given 
by  enjoining  the  enforcement  of  the  ordi- 
nance. Its  petition,  however,  asks  that  the 
issual  of  the  five-card  packages  be  adjudged 
a  compliance  with  the  clause  in  the  ordinance 
relative  to  the  100-ticket  packages,  while  the 
answer  of  the  appellant  not  only  asks  a  dis- 
solution of  the  injunction,  but  in  counter- 
claim form  requests  the  court  to  order  the  ap- 
pellee to  furnish  and  sell  pacitages  of  100 
tickets  for  a  dollar.  The  lower  court  deter- 
mined this  question,  holding  that  the  issual 
of  the  five  cards  was  a  compliance  with  the 
spirit  of  the  contract;  and,  as  this  judgment 
would  be  binding  upon  the  city  in  any  case 
where  It  would  have  the  right  to  sue  the 
company,  it  is  proper  to  consider  it.  The 
law  looks  to  the  spirit  of  a  contract,  and  not 
the  letter  of  it.  The  question,  therefore,  is 
not  whether  a  party  has  literally  complied 
with  it,  but  whether  he  has  substantially 
done  so.  The  ordinance  in  question  was  not 
designed  to  enable  persons  to  purchase  tick- 
ets for  resale  at  an  advanced  price.  The  stat- 
ute prohibited  any  such  traffic.  Its  object 
was  a  commutation  of  fare  to  those  who  de- 
sired to  cross  the  bridge  frequently.  The 
mere  form  of  the  ticket  is  immateriid.  The 
purpose  was  to  regulate  the  price  for  100 
crossings:  and  the  issual  of  the  five  cards, 
each  good  for  20  croesings,  for  one  dollar,  was 
a  substantial  compliance  with  the  contract. 

Judgment  affirmed. 


Smith  c.  Uptost. 
(Court  (ifAppeaU  of  Kentudtu.    Uaj  10, 1880.) 
Dian— CoHSTBOonojf— PABTrrioN. 
1.  S.  ezeoated  a  deed  of  Us  home  ^ace,  abso- 
lute in  form,  but  as  security  for  a  debt,  in  wliich 
hi*  wife  did  not  join.    Afterwards  his  wife  joined 
T.138.w.no.  13—46 


in  a  convavanoe  of  part  of  the  land  in  lettlemeiit 
of  the  debt,  and  m  the  same  time  the  oredltor 
deeded  the  balance  to  "Helen  S.,  wife  of  8.,  and 
her  ohildren. "  The  land  was  sufficient  to  secure 
the  debt  without  the  wife's  relinquisbinff  her  dow- 
er right,  and  the  deed  to  the  wife  of  S.  made  no 
mention  that  it  was  in  consideration  of  her  re- 
linquishing her  4owar  in  the  part  conveyed  to  the 
creditor.  After  the  death  of  S.  his  wife  devised 
her  entire  interest  to  one  ohlld.  Held,  that  the  in- 
tention of  8.  was  to  provide  for  his  family,  and 
that  his  wife  took  the  whole  of  it  for  life,  re- 
mainder to  the  children. 

S.  Oeu.  8t.  Ky.  o.  ea,  art  S,  %  6,  and  Civil  Code 
Ky.  i  490,  provide  for  tne  sale  of  real  estate  held 
jointly  or  In  oommon,  in  an  aotibn  by  either  of  the 
owners,  if  it  cannot  be  divided  without  materially 
impairing  its  value.  Held  tliat,  where  there  were 
but  86  acres  in  the  tract,  and  six  parties  to  divide  it 
between,  the  court  was  justifled  in  ordering  it 
sold. 

Appeal  from  circuit  court,  Butler  county. 
"Not  to  be  officially  reported." 
B.  L.  D.  Quffy  and  John  L.  Scott,  for  ap- 
pellant.   H.  T.  Clark,  for  appellee. 

Holt,  J.  July  2, 1853,  H.  H.  Smith  ex- 
ecuted  to  James  B.  Upton  what  is  in  form 
an  absolute  deed,  but  which  was  in  fact  but 
a  mortgage  upon  three  tracts  of  land  that 
composed  the  liome  farm,  of  about  180  acres, 
of  the  grantor.  His  wife,  Helen  Smith,  did 
not  unite  in  it.  August  2,  1856,  Smith  and 
wife,  in  settlement  of  the  debt  owing  to  Up- 
ton, conveyed  to  him  absolutely  all  of  the 
land,  save  about  80  acres ;  and  upon  the  same 
day  he  conveyed  this  80  acres  to  Mrs.  Smith 
and  her  children.  There  had  then  been  born 
to  her  and  her  husband  seven  children,  and 
another  was  born  thereafter.  One  died  in- 
testate and  without  issue  before  the  death  of 
the  father.  Another  died  prior  to  the  death 
of  the  mother.  She  devised  all  her  interest 
in  the  80  acres  of  land  to  one  child.  In  this 
action,  brought  by  some  of  the  heirs  asking 
a  sale  of  it,  her  devisee  claims  that,  under 
the  deed  from  Upton,  she  and  her  children 
took  by  classes;  she  being  entitled  to  on^ 
half  of  it,  and  they  to  the  other  half.  It  Is 
contended,  upon  the  other  side,  that  she  took 
but  a  life-estate,  with  remainder  to  the  chil- 
dren. The  conveyance  was  to  "Helen  Smith, 
wife  of  Henry  H.  Smith,  and  her  children." 
It  is  urged  upon  the  part  of  the  devisee  of 
Mrs.  Smith,  in  support  of  the  claim  that  the 
title  to  one-half  of  the  land  vested  in  her, 
that  the  consideration  for  it  was  the  relin- 
quishment by  her  of  her  potential  right  of 
dower  in  the  land  conveyed  to  Upton.  Sucli 
a  relinquishment  may  constitute  a  valuable 
consideration  for  a  settlement  upon  the  wife 
by  the  husband;  but  the  deed  makes  no  men- 
tion of  any  such  consideration,  and  there  is 
no  averment  of  any  mistake  or  fraud  in  its 
execution.  The  intention  of  the  parties  is  to 
be  gathered  from  the  language  of  the  deed ;  it 
is  to  be  read  in  the  light  of  the  surrounding 
circumstances  and  the  relation  of  the  pai-ties. 
While  the  nominal  grantor  in  the  deed  was 
not  the  husband  of  Mrs.  Smith,  yet,  in  con- 
struing it,  it  should  be  regarded  as  if  it  bad 
been  made  by  him.  In  equity,  the  title  was 
really  in  him.    The  first  deed  to  Upton  was 
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in  fact  but  a  mortgage.  The  absolute  deed 
to  him  was  made  at  the  same  time  that  the 
deed  was  made  to  Mrs.  Smith  and  her  chil- 
dren. It  is  evident  that  it  was  tlie  husband 
providing  for  his  wife  aiul  children.  She 
was  named  in  it  as  "Helen  Smith,  wife  of 
Henry  H.  Smith."  The  land* mortgaged  to 
Upton  appears  to  have  been  ample  to  secure 
his  debt  witliout  any  release  by  Mrs.  Smith, 
because  it  is  proven  that  the  portion  left, 
after  paying  him  by  the  conveyance  of  a  part 
of  it,  is  worth  eight  or  nine  hundred  dollars. 
It  WHS  the  home  place  of  H.  H.  Smith,  and 
what  more  natural  than  that  he  sliould  wish 
his  wife  to  have  the  use  of  it  for  life,  and  it 
then  to  pass  to  his  children?  If  the  husband 
makes  provision  for  the  wife  and  children, 
an  intention  should  be  presumed  upon  his 
part  to  give  the  whole  of  it  to  her  for  life, 
remainder  to  the  children,  unless  a  contrary 
purpose  appears  from  the  terms  of  the  pro- 
vision, or  the  circumstances  attending  it. 
Such  a  presumption  is  the  reasonable  one. 
We  know  from  experience  and  observation 
that  such  is  likely  to  be  the  intention,  and  to 
aiTive  at  it  is  the  object  of  construction.  It 
is  true  that  the  wording  of  the  deed  is  to 
"Helen  Smith,  wife  of  Henry  H.  Smith,  and 
her  children;"  but  it  is  evident  the  purpose 
was  to  provide  for  their  children.  Where  a 
father  conveys  to  his  child,  and  that  child's 
children,  they  are  regarded  as  taking  jointly, 
— they  are  all  of  his  blood;  but  an  equal  rea- 
son does  not  exist  for  supposing  that  a  hus- 
band so  intends  where  he  conveys  to  his 
wife  and  children,  because  then  by  her  death 
a  portion  of  ttie  property  might  pass  to  those 
who  are  strangers  in  blood  to  him.  This  is 
the  substance  of  the  reasoning  employed  by 
this  court  in  the  case  of  Davis  v.  Hardin,  80 
Ky.  672,  and  subsequently  approved  in 
Helm's  Ex'r  v.  Rogers,  81  Ky.  568.  We 
concur  in  the  conclusion  reached  by  the  lower 
court,  that  Mrs.  Smith  took  but  a  life-estate. 
The  appellant  also  claims  that  his  portion 
of  the  land  should  have  been  allotted  to  him, 
and  that  the  court  below  erroneously  ordered 
a  sale.of  the  entire  tract,  and  a  division  of 
the  proceeds.  It  consists  of  two  adjoining 
tracts, — one  of  40,  and  the  other  of  .35,  acres. 
They  are  ordered  to  be  sold  separately.  No 
complaint  is  made  a&  to  the  order  for  the  sale 
of  the  40-acre  tract.  There  are  liens  upon  it 
wliich  are  asserted  in  this  suit.  The  Civil 
Code  (section  490)  provides:  "A  vested  estate 
in  real  property,  jointly  owned  by  two  or 
more  persons,  may  be  sold  by  order  of  a  court 
of  equity  in  an  action  brought  by  either  of 
them,  though  the  plaintiff  or  defendant  be  of 
unsound  mind  or  an  infant,  (1)  if  the  share 
of  each  owner  be  worth  less  than  one  hun- 
dred dollars;  (2)  if  the  estate  be  in  posses- 
sion, and  the  property  cannot  be  divided 
without  materially  impairing  its  value,  or 
the  value  of  the  plaintltl's  interest  therein." 
If  it  be  said  that  a  code  of  procedure  could 
not  confer  this  power,  then  the  answer  is, 
even  if  this  be  true,  yet  the  same  provision 
is,  in  substance,  to  be  found  in  the  General 


Statutes.  Chapter  63,  art.  5,  §  6.  It  pro- 
vides  for  the  sale  of  a  vested  interest  in  real 
estate,  whether  held  In  joint  tenancy,  or  by 
tenants  in  common,  or  coparceners,  if  it  be 
incapable  of  division  without  materially  im- 
pairing its  value.  It  does  not  amount  to  the 
taking  of  the  property  of  one  person  for  the 
private  use  of  another.  If  it  did.  then  the 
statute  would,  of  course,  be  unconstitutional. 
Each  owner  gets  his  own.  The  form  merely 
is  changed.  Kean  v.  Tilford,  81  Ky.  600. 
It  is  averred  in  the  petition  that  the  land 
sought  to  be  divided  is  incapable  of  division 
without  a  material  impairment  of  its  value. 
This  is  denied,  and  it  is  said  there  is  no  ev- 
idence in  support  of  it.  An  affidavit  to  this 
effect  is  copied  in  the  record,  and,  while  it 
was  doubtless  treated  as  a  part  of  the  i>apers 
of  the  case  upon  the  trial  below,  yet  it  does 
not  appear  to  have  been  made  so  by  any  order 
of  court.  Aside,  however,  fro,m  this,  it  ap- 
pears that  the  tract  of  land  is  a  small  one. 
There  are  six  different  interests  in  it.  Each 
one  is  small,  ai^d  the  lower  court  had  a  riglit 
to  find  from  the  facts,  and  unquestionably 
did  so  correctly,  that  it  could  not  be  divided 
without  a  material  impairment  of  its  value. 
Judgment  affirmed. 


Cbossland  9.  Powers. 
(Supreme  Court  of  Arkanias.    April  19, 1890.) 
Vbndoe'b  Libn — Delivkbt  of  Deed — Estoppel. 

1.  Under  Mansf.  Dig.  Ark.  {  474,  providine 
that  a  vendor's  lien,  when  the  same  is  expressed 
upon  or  appears  from  the  face  of  the  deed,  shall 
inure  to  the  benefit  of  the  assiniee  of  the  note  or 
obllKation  Kiven  for  the  purchase  money  of  the 
land,  such  lien  will  not  pass  to  the  assignee  where 
the  vendor  has  conveyed  by  an  absolute  deed. 

2.  P.,  as  agent  forH.,  sold  certain  land  toC., 
taking  notes  therefor.  By  mistake  an  unpaid  note 
was  delivered  by  P.  to  C,  and  P.,  beUeving  all  the 
notes  were  paid,  delivered  the  deed  for  the  lands. 
Upon  the  discovery  of  the  mistake,  P.  agreed  with 
H.  that  he  would  be  responsible  for  Uie  unpaid 
purchase  money,  If  it  could  not  be  recovered  from 
0. :  and  H.  took  no  steps  to  have  the  deed  canceled, 
but  acquiesced  in  the  arrangement.  Held,  that 
one  claiming  under  H.  was  estopped  from  claiming 
that  no  title  passed  under  the  deed,  it  being  deliv- 
ered by  mistake. 

Appeal  from  circuit  court,  Nevada  county; 
C.  E.  Mitchell,  Judge, 

Action  by  li.  L.  Powers  against  John  B. 
Crossland,  personally  and  as  administrator  of 
John  A.  Crossland,  to  enforce  a  vendor's  lien 
against  certain  lands.  Mansf.  Dig.  §  474, 
provides  that  the  lien  or  equity  held  or  pos- 
sessed by  the  vendor  of  real  estate,  when  ex- 
pressed on  the  face  of  the  conveyance,  shall 
inure  to  the  benefit  of  the  assignee  of  the 
note  or  obligation  given  to  secure  the  pay- 
ment of  the  purchase  price  of  such  real  es- 
tate. The  facts  appear  in  the  opinion. 
There  was  judgment  for  plaintiff,  and  de- 
fendant appealed. 

Smoote,  McRae  &  Arnold,  for  appellant. 
Atkinson,  Tompkins  di  Greeson,  for  appeUee. 

Hughes,  J.  Appellee  sued  in  equity, 
claiming    the   right  to  enforce  a  vendor's 
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equitable  lien  for  unpaid  purchase  money  for 
land  which  he,  as  real-estate  agent,  sold  for 
one  Henry  Holcomb,  a  resident  of  the  state  of 
Texas,  to  John  A.  Crossland,  the  father  of 
appellant,  for  S560, — one-fourth  cash,  and 
the  residue,  in  three  equal  installments,  at  6, 
12,  and  18  months,-^for  which  Crossland  ex- 
«cuted  to  Holcomb  bis  three  promissory 
notes,  which  were  retained  by  appellee  for 
collection.  When  Crossland  called  to  pay  the 
first  note,  by  mistake  the  second  note  was 
delivered  to  him  witti  the  first,  which  he  had 
paid.  The  second  was  not  paid,  and  is  the 
foundation  of  this  action.  About  the  time 
the  second  note  matured,  Crossland  requested 
Powers  to  have  Holcomb  prepare  and  execute 
a  deed  of  conveyance  for  the  land  to  his  son 
John  B.  Crossland,  as  he  (John  A.  Crossland) 
wished  to  pay  the  whole  debt.  When  the 
deed  arrived,  appellee  whs  informed  by  Mc- 
Rae,  then  John  A.  Crossland 's  attorney,  and 
afterwards  administrator  of  his  estate,  that  the 
title-bond  and  balance  due  on  the  land  had 
been  left  with  him.  Upon  examination,  ap- 
pellee could  find  only  the  third  note,  which 
he  delivered  to  McRae  on  payment  by  him 
■of  $158.50,  the  amount  of  the  principal  and 
Interest  on  the  same;  and  the  deed  was  de- 
livered to  McBae.  Powers  forwarded  the 
money  to  his  principal,  who  immediately 
wrote  him  that  another  payment  was  due; 
and  appellee  at  once  informed  Mcllae,  and  re- 
■qiiested  him  not  to  give  up  the  deed  until  the 
matter  could  be  arranged.  Soon  after  he  de- 
manded of  John  A.  Crossland  the  unpaid  in- 
stallment, and  Crossland  replied:  "Produce 
the  note,  and  I  will  pay  it. "  In  a  suit  by 
Hoicomb  the  claim  for  the  unpaid  installment 
was  afterwards  established  against  John  A. 
Crossland's  estate.  McRae  v.  Holcomb,  46 
Ark.  306.  Pending  said  suit.  Powers  Hgreed 
to  pay  Holcomb,  his  principal,  the  full  amount 
of  the  claim,  as  the  trouble  arose  through 
his  mistake;  and  Holcomb  agreed  that  Pow- 
ders, the  appellee,  should  have  the  judgment 
against  Crossland  if  it  should  be  affirmed  in 
the  supreme  court.  Powers  paid  Holcomb 
SlOO,  and  took  his  note  for  the  same,  to  be 
returned  to  Holcomb  upon  final  settlement. 
The  judgment  against  Crossland's  ^tate  Wiis 
aftirmed  by  the  supreme  court.  Holcomb 
died  pending  the  appeal,  and  Powers  sent  the 
balance  due  on  the  unpaid  purchase  money, 
with  the  $100  note  of  Holcomb,  to  Mrs.  Hol- 
comb, widow  of  his  principal,  and  received 
in  return  a  written  release  to  himself  of  all 
interest  in  the  judgment  against  Crossland's 
estate,  signed  by  Mrs.  Holcomb,  one  White- 
sides,  and  Annie,  his  wife,  who  was  said  to 
be  the  only  heir  of  said  Henry  Holcomb. 
Appellee  brought  suit  to  enforce  the  vendor's 
equitable  lien  for  the  unpaid  installment  of 
the  purchase  money  against  the  estate  of 
Crossland.  A  demurrer  to  the  complaint 
was  overruled.  A  decree  was  rendered  in 
favor  of  appellee  upon  answer  and  evidence, 
and  John  B.  Crossland  appealed. 

The  contention  of  appellee  that  Holcomb, 
the  vendor,  assigned  tu  him  the  judgment 


against  Crossland's  estate,  and  that  he  was 
subrogated  to  the  rights  of  Holcomb,  has  not 
been  maintained.  Where  a  vendor  of  land 
conveys  the  title  by  an  absolute  deed,  the 
equitable  lien  thereon  for  the  purchase 
money  will  not  pass  by  the  assignment  of  the 
debt.  In  such  case  the  lien  will  pass  by  the 
the  assignment  of  the  debt  only  when  re- 
tained upon  the  face  of  the  deed.  Mansf. 
Dig.  §  474;  Shall  v.  Biscoe.  18  Ark.  142; 
AVilliariis  v.  Christian,  23  Ark.  155;  Morris 
V.  Ham,  47  Ark.  293,  1  S.  W.  Rep.  619; 
Rodman  v.  Sanders,  44  Ark.  507, 508, — as  to 
subrugiition. 

It  is  contended  by  appellee  that  there  was 
no  valid  delivery  of  the  deed,  and  that,  hav- 
ing been  delivered  without  the  consent  of 
Holcomb,  and  through  the  m  istake  of  I'uwers, 
the  title  did  not  gass;  John  B.  Crudsland  be- 
ing a  volunteer,  and  having  paid  no  consid- 
eration for  the  same.  Bui  it  appears  that 
Holcomb  made  no  effort  to  have  the  deed  can- 
celed, but  acquiesced  in  the  promise  of 
Powers  to  make  him  whole,  and  that  he  per- 
mitted the  situation  to  remain  thus.  This 
contention  is  not  sustained.  The  decree  of 
the  court  below  is  reversed,  and  the  com- 
plaint of  appellee  is  dismissed. 


Jones  v.  Glidewexl. 
(Supreme  Court  of  Arkatita*.    April  19, 1890.) 

Elbctions— Intimidation  of  Votbbs — Contests— 
Thiai.  bt  Court. 

1.  Const.  Ark.  art.  8,  H  2,  8,  provide  that  "oil 
elections  by  the  people  shall  be  by  ballot;"  that 
"elections  shall  be  free  and  equal:"  and  that  "no 
power,  clril  or  military,  shall  ever  Interfere  to  pre- 
vent the  free  exercise  of  the  right  of  suffrage. " 
Held,  that  a  widespread,  systematic  plan,  whereby 
all  negro  voters  in  the  county,  under  threats  of  per- 
sonal violence,  of  social  ostracism,  and  of  ezpulsloa 
from  the  community,  were  compelled  tu  vote  open 
tickets  for  the  purpose  of  disclosing  to  their  fellows 
any  negro  who  might  try  to  vote  for  a  Democratio 
candidate,  will  avoid  the  election,  though  there  is 
DO  proof  tnat  a  majority  voted  against  their  wishes 
by  reason  of  the  plan^and  though  it  was  also  partly 
designed  as  a  means  of  testing  the  returns  of  the 
election  officers. 

2.  In  an  election  contest,  the  only  question  to 
be  determined  is  the  right  of  the  contestant  to  the 
office ;  and  the  fact  that  part  of  the  returns,  show- 
ing a  majority  in  his  favor,  were  stolen  from  the 
county  clerk's  office  before  the  official  canvass  was 
made,  gives  him  no  title  to  the  office,  where  it  has 
been  proved  that  these  returns  were  in  fact  false. 

3.  Where,  on  adjournment  of  the  trial  to  per- 
mit the  judge  to  preside  at  a  term  of  court  in  an- 
other county,  the  parties  have  agreed  that  the 
trial  should  proceed  at  a  special  term,  which  could 
legally  last  only  two  weeks,  and  the  contestant  has 
stated  that  he  would  not  consume  over  two  days  in 
the  examination  of  bis  witnesses,  it  is  not  an  abuse 
of  discretion  for  the  court  to  compel  him  to  close 
his  case  after  allowing  him  half  a  day  beyond  the 
allotted  time  for  the  examination  of  witnesses. 

4.  The  findings  of  fact  of  the  trial  judge  in  an 
election  contest  are  as  conclusive  on  appeal  as  the 
verdict  of  a  jury. 

Appeal  from  circuit  court.  Pulaski  county; 
J.  W.  Martin,  Judge. 

F.  M.  Fulk,  Compton  &  Compton,  and 
Blackwood  &  Williams,  for  app"llint.  F.  T. 
Vaughan,  T.  B.  Martin,  '^^'^(^(^^S^i^U^ 
for  appellee.  •      v  g 
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CooKRiLi..  G.  J.  Jones  and  Glidewell  were 
opposing  candidates  for  tbe  ofSce  of  county 
treasurer  of  Pulaski  county  at  the  general 
election  in  1888.  Glidewell  received  the  cer- 
tificate of  election,  and  entered  upon  the  du- 
ties of  the  office.  Jones  thereupon  instituted 
this  contest  for  the  office.  In  tlie  circuit  conrt, 
where  the  cause  was  beard  on  appeal  from  the 
county  court,  the  judge  found  that  Jones  had 
received  a  majority  of  the  votes  cast  at  the 
election,  but  refused  to  award  him  the  office 
upon  the  ground  that  the  evidence  showed 
that  his  adherents  had  been  guilty  of  illegal 
practices  of  such  character,  and  so  wide- 
spread, as  to  avoid  the  election.  Jones  con- 
tends that  the  finding  is  not  warranted  by 
the  testimony,  and  aslu  us  to  review  the  evi- 
dence for  the  purpose  of  reversing  the  judg- 
ment on  that  ground.  It  is  not  the  practice 
of  appellate  tribunals,  and  has  never  been  the 
practice  of  this  court,  to  enter  anew  into  the  in- 
vestigatton  of  issues  of  facts  which  have  been 
tried  in  a  law  case  by  a  circuit  judge  upon 
conflicting  testimony  delivered  ore  tenus  by 
the  witnesses  in  his  presence.  When  a  jury 
is  waived  by  tbe  parties,  and  the  issues  of 
fact  are  tried  before  the  judge,  his  findings 
of  fact  are  as  conclusive  on  appeal  as  the  ver- 
dict of  a  jury;  and  when  the  law  makes  the 
judge  the  trier  of  facts  in  cases  to  which  the 
constitutional  right  of  trial  by  jury  does  not 
extend,  thesame  presumption  attends  his  find- 
ings. Corley  v.  State.  50  Ark.  805,  7  S.  W. 
Rep.  255.  The  reasons  which  sustain  the  rale 
in  the  one  case  exist  as  well  in  the  other. 
The  statute  has  not  established  a  different  rule 
for  election  cases,  and  there  is  nothing  in  the 
policy  of  the  law  to  warrant  the  courts  in  do- 
ing so.  On  tbe  contrary,  the  rule  was  fol- 
lowed in  Powell  v.  Holman,  50  Ark.  85,  6  S. 
W.  Kep.  505;  and  in  Wheat  v.  Smith.  5U  Ark. 
266,  7  S.  W.  Bep.  161;  and  in  Fatten  v. 
Coates,  41  Ark.  Ill,  where  there  was  no  spe- 
cial finding  of  facts,  in  the  nature  of  a  special 
verdict,  the  cause  was  remanded  to  the  cir- 
cuit court  for  a  new  trial,  whereas,  if  the  court 
were  at  liberty  to  review  the  facts  as  in  an 
equity  case,  judgment  would  have  been  en- 
tered here  in  accordance  with  this  court's  con- 
clusion upon  the  facts.  But  while  we  will 
not  enter  upon  an  investigation  to  ascertain 
where  the  weight  or  preponderance  of  the  tes- 
timony lies,  it  is  our  province  to  determine 
whether  a  given  finding  or  verdict  has  testi- 
mony to  sustain  it;  and  where  there  is  no  con- 
flict in  the  evidence,  or  the  facts  are  especial- 
ly found,  the  conclusion  of  law  or  judgment 
to  be  deduced  therefrom  is  purely  a  question 
of  law  to  be  finally  determined  by  this  court. 

In  the  case  at  bar  the  court  found  general- 
ly for  tbe  contestee,  refused  the  contestant's 
request  to  find  that  the  evidence  of  illegal 
practices  was  not  sufficient  to  warrant  the  ex- 
clusion of  the  vote  of  any  precinct,  and  made 
a  special  finding  of  facts.  The  trial  consumed 
many  days,  and  the  record  is  voluminous. 
The  evidence  whi<'h  counsel  have  pointed  out 
as  material  is  in  hopeless  conflict  upon  most 
of  the  issues,  but  th«se  conflicts  have  been  de> 


termined  by  the  trial  judge  in  favor  of  the 
contestee,  and  that  determination  is,  as  we 
have  seen,  final.  The  questions  are,  what 
conclusions  of  fact  could  the  trial  oourt  le- 
gally draw  from  the  evidence,  and  what  judg- 
ment does  the  law  pronounce  upon  those  con- 
clusions? It  may  be  said  that  a  preponder- 
ance of  tbe  testimony  shows  that  at  the  outset 
of  the  campaign  many  of  the  negro  electors 
of  Pulaski  county  evinced  a  desire  to  vote 
for  favored  candidates  on  tbe  Democratic 
ticket,  the  contestee  among  the  number;  that, 
as  the  election  approached,  a  bitter  feeling 
was  engendered  against  them  among  the 
people  of  their  own  race  on  that  account; 
that  it  grew  to  such  an  extent  that  negro  ad- 
herents of  the  Democratic  ticket  were  silenced 
in  public  meetings,  stoned  in  political  parade, 
and  cut  off  in  a  great  measure  from  the  soci- 
ety and  sympathy  of  their  race,  or  threatened 
with  that  fate  if  they  persisted  in  so  doing. 
There  was  testimony  tending  to  show  that 
ministers  of  the  gospel  were  threatened  with 
deprivation  of  their  pastoi-ates,  and  members 
of  churches  the  privilege  of  worship  in  their 
accustomed  places,  if  they  persisted  in  tbe  de- 
sign of  voting  for  a  Democrat;  and  that  vot- 
ing with  that  political  party  was  denounced  as 
a  sin  from  some  of  their  pulpits,  and  that  the 
church  influence  was  potent  with  tbe  negro 
race.  The  practice  was  disproved  as  to  the 
other  negro  churches,  and  it  was  shown  tiiat 
some  of  their  most  intelligent  and  influential 
men,  .who  were  adherents  of  the  contestant, 
discountenanced  all  these  practices,  and  ad- 
vised the  electors  to  vote  intelligently  as  they 
pleased.  But  that  tbe  spirit  of  animosity  was 
common  in  the  townships  where  tbe  black 
race  predominated,  the  preponderance  of  the 
evidence  establishes,  and  that  threats  of  social  _ 
ostracism,  expulsion  from  the  comnunit>y,  and ' 
of  personal  violence,  and  of  persecutions  from 
Bepublican  candidates  for  township  offices  in 
case  of  success,  and  many  indignities  which 
the  circuit  judge  has  specially  pointed  out, 
were  freely  indulged  in,  even  to  the  close  of 
the  polls  on  election  day,  the  circuit  judge  has 
specially  found  from  evidence,  which  we  are 
not  at  liberty  to  disregard.  These  influences 
operated  with  more  or  less  intensity  at  diCFer- 
ent  localities,  but  the  court  was  justified  in 
finding  they  were  the  lesult  of  a  common 
spirit  on  the  part  of  a  large  part  of  the  black 
citizens  to  enforce  their  poUtical  views  at  the 
polls  against  those  of  their  race  who  were  dis- 
posed to  differ  from  them.  To  make  tbe  plan 
effective,  political  societies  were  formed  jost 
before  the  election,  in  some  of  which  it  was 
resolved,  and  in  others  the  members  were 
sworn,  to  vote  open  or  unfolded  tickets.  The 
circuit  judge,  after  finding  that  a  systematic 
plan  was  arranged  before  the  election  to  have 
all  the  negroes  vote  open  tickets,  and  that  it 
served  the  purpose  of  keeping  a  reasonably 
accurate  telly  for  testing  the  returns  of  the 
election  officers,  and  also  of  disclosing  to  his 
fellows  any  negro  voter  who  might  try  to  slip 
in  what  was  called  "a  Democratic  split  or 
Stripped  ticket,"  by  which  was  meant  a  un- 
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ion  labor  or  Bepubllcan  ticket,  containing 
ttie  names  of  Democrats  pasted  or  written 
on  the  printed  form,  concluded  as  fol- 
lows: "This  object  seemed  to  be  especially 
emphasized  by  the  fact  that  when  a  colored 
man  would  try  to  vote  without  exhibiting  his 
ticket,  the  cry  was  often  rHised,  ■  Democratic 
n^^o,'  'Mark  him,'  'Spot  him,'  'We  will  re- 
member him,'  and  various  such  like  methods." 
"Bepresentative  colored  men  were  shown  to 
be  at  the  polls  for  the  purpose  of  keeping 
these  tallies,  examining  their  ballots,  and  not- 
ing how  all  colored  men  voted.  There  did 
not  appear  to  be  as  much  noisy  demonstration 
at  the  polls  as  had  been  made  on  former  oc- 
casions, but  those  regulations  as  to  open  tick- 
ets, voting  and  keeping  tallies,  seem  to  have 
been  very  persistently  andstrenously  enforced 
in  many  of  the  outside  townships:  and,  as 
was  said  by  some  of  the  witnesses,  it  was  al- 
most impossible  for  a  colored  man  to  get  in  a 
vote  for  any  part  of  the  Democratic  ticket, 
that  is,  by  '  stripping '  his  ticket,  without  it 
being  discovered.  And  many  of  the  witness- 
es testified  that  the  colored  men,  with  but  few 
exceptions,  did  not  like  to  have  it  known  that 
they  were  voting  any  part  of  the  Democratic 
ticket." 

The  case  6f  Patton  v.  Coates,  41  Ark.  Ill, 
supra,  presents  many  of  the  same  features  as 
the  case  at  bar,  but  there  is  a  marked  distinc- 
tion between  the  two.  There  is  proof  here 
of  the  same  spirit  of  intolerance,  of  the  same 
efforts  on  the  part  of  the  blacks  to  enfore 
unanimity  in  politics  through  the  influence 
-  of  the  church,  ostracism  from  society,  and  in- 
dignities which  fall  little  short  of  intimida- 
tion as  defined  in  that  case.  But  there  is  lack- 
ing in  this  case  the  element  of  threats  and  acts 
of  violence,  without  which  the  judgment 
avoiding  the  election  in  that  case  would  not 
have  been  reached.  There  is  some  proof  in 
this  case  of  threats  and  of  actual  violence  to- 
wards negro  electors  who  desired  to  vote  the 
Democratic  ticket,  but  it' was  not  general,  and 
would  not  justifjr  the  conclusion  that  it  pre- 
vailed to  such  an  extent  as  to  render  the  re- 
sult doubtful.  There  is,  however,  one  ele- 
ment in  this  case,  which  did  not  enter  into 
the  Fatton-Ck)ateB  Case,  and  that  is  the  plan 
of  requiring  voters  to  deposit  their^ballots  in 
such  a  manner  as  to  disclose  the  contents  to 
the  by-standers.  The  eifectof  such  a  prac- 
tice upon  an  election  presents  an  important 
question  for  determination. 

The  constitution  declares  that  "all  elections 
by  the  people  shall  be  by  ballot;"  that  "elec- 
tions shall  be  free  and  equal;"  and  that  "no 
power,  civil  or  military,  shall  ever  interfere  to 
prevent  the  free  exercise  of  the  right  of  suf- 
frage." Article  3,-§§  2,  3.  The  system  of 
voting  by  ballot  has  been  generally,  though 
not  universally,  adopted  in  the  United  States, 
and  within  a  score  of  years  was  adopted  in 
England.  Fablio  or  viva  voce  voting  is  still 
partially  preserved,  at  least  in  the  state  of 
Kentucky,  the  advocates  of  the  system  claim- 
ing that  it  prevents  hypocrisy,  and  tends  to 
preserve  the  individual  sense  of  responsibil- 


ity. On  the  other  hand,  it  is  believed  that 
the  ballot  promotes  tranquillity  at  elections, 
and  gives  greater  security  for  independence 
of  thought;  that  it  presents  an  obstacle  to 
coercion  by  undue  influence,  by  "uncovering 
men's  faces  and  concealing  their  thoughts:" 
and  that  it  checks  bribery  through  the  uncer- 
tainty that  the  bribed  party  will  vote  as  he 
promised.  These,  which  are  some  of  the 
leading  reasons  for  the  adoption  of  the  sys- 
tem of  voting  by  ballot,  are  all  based  upon  the 
idea  of  secrecy.  "The  distinguishing  feature 
of  this  mode  of  voting,"  says  Judge  Cooley, 
"is  that  every  voter  is  thus  enabled  to  secure 
and  preserve  the  most  complete  and  inviolable 
secrecy  in  regard  to  the  persons  for  whom  he 
votes,  and  thus  escape  the  influences  which, 
under  the  system  of  oral  suffrages,  may  be 
brought  to  bear  upon  him  with  a  view  to 
overl)ear  and  intimidate,  and  thus  prevent 
the  real  expression  of  public  sentiment." 
"The  system  of  ballot  voting,"  he  continues, 
"rests  upon  the  idea  that  every  elector  is  to 
be  entirely  at  liberty  to  vote  for  whom  he 
pleases,  and  with  what  party  he  pleases,  and 
that  no  one  is  to  have  the  right  or  be  in  posi- 
tion to  question  his  independent  action,  either 
then  or  at  any  subsequent  time."  Const. 
Lim.  *604,  *605.  Many  of  the  states  have 
provided  statutes  prohibiting  a  ballot  from 
being  received  or  counted,  if,  by  color,  mark, 
or  exterior  device,  it  can  be  distinguished  from 
other  ballots.  That  these  statutes  are  en- 
acted only  to  secure,  as  perfectly  as  possible, 
the  benefits  of  secrecy,  which  the  ballot  sys- 
tem itself  was  intended  to  secure,  is  attested 
by  all  the  adjudicated  cases  on  the  subject. 
The  object  of  such  acts,  say  the  supreme 
court  of  Indiana,  is  evidently  "to  protect  the 
elector  from  the  undue  influence  and  control 
of  others,  and  secure  to  him  entire  freedom  of 
opinion  in  the  exercise  of  the  elective  fran- 
chise, by  enabling  him  to  cast  his  vote  in 
such  a  manner  as  to  prevent  others,  who, 
from  their  particular  relations  to  him,  might, 
by  intimidation  or  otherwise,  seek  to  control 
his  vote,  from  being  able  to  determine  from 
the  color  of  his  ticket,  or  some  distinguishing 
mark  thereon,  the  party  or  person  for  whom 
he  voted."  Druliner  v.  State,  29  Ind.  308. 
The  purpose  is,  says  the  supreme  court  of 
Minnesota,  "to  protect  the  secrecy  of  the  bal- 
lot so  as  secure  the  voter  against  intimida- 
tion, and  not  to  compel  men  to  vote  the 
'  straight  ticket.' "  In  re  Quinn  v.  Markoe,  35 
K.  W.  Rep.  263.  These  views  of  the  object 
of  the  vote  by  ballot  are  sanctioned  by  all  the 
authorities.  McCrary,  Elect.  8  454  et  seq; 
Williams  v.  Stein.  8S  Ind.  89;  Brisbin  v. 
Cleary,  26  Minn.  107.  1  K.  W.  Bep.  825; 
People  V.  Cicott,  16  Mich.  283, 97  Amer.  Dec. 
141,  and  note;  Attorney  General  v.  Bevard 
of  Detroit,  58  Mich.  213,  24  N.  W.  Bep.  887; 
Woodward  v.  Sarsons,  L.  R.  10  0.  P.  733. 
So  jealously  have  the  courts  guarded  the 
right  when  it  is  secured  by  the  constitution 
that  acts  of  legislatures,  requiring  election 
officers  to  number  the  ballots  as  they  are  cast, 
have  been  held  to  be  void  because  they  afford 
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the  opportunity  of  raising  the  veil  of  secrecy 
which  the  constitution  guaranties  to.  the 
voter.  Williams  v.  Stein,  38  Ind.  supra; 
Brisbin  v.  Cleary,  supra.  See  Hodge  v. 
Linn,  100  111.  397'.  The  framers  of  our  con- 
stitution saw  proper  to  remove  this  difficulty 
by  providing  in  that  instrument  for  the  num- 
bering of  the  ballots,  but  the  officers  to  whom 
the  arrangement  of  secrecy  is  intrusted  by 
the  constitution  can  divulge  it  only  by  tlie 
violation  of  a  trust  which  the  law  declares  a 
crime.  As  further  evidence  of  the  regard  tlie 
law  entertains  for  the  secrecy  of  the  ballot,  a 
voter  cannot  be  compelled  to  disclose  for 
whom  he  voted  by  a  court  of  justice.  Dixon 
V.  Orr,  49  Ark.  238,  4  S.  W.  Rep.  774.  And 
this  results,  not  from  any  direct  prohibition 
found  in  the  statute  or  constitution,  but  be- 
cause the  privilege  of  secrecy  is  inherent  in 
the  constitutional  guaranty  of  a  vote  by  bal- 
lot. If.  then,  the  right  Is  so  carefully  guard- 
ed against  infringement  by  the  legislature, 
and  public  policy  prohibits  the  enforced  dis- 
closure by  the  voter  in  the  conrts  of  the  con- 
tents of  his  ballot,  can  it  be  held  tliat  the  ad- 
herents of  a  candidate  may,  by  an  enforced  sys- 
tem of  open  voting  at  the  polls  which  the 
voter  cannot  escape  without  incurring  their 
odium,  defeat  the  fundamental  object  of  the 
ballot  system?  Such  a  view,  says  Judge 
Cooley,  "would  in  eftect  establish  this  re- 
markable anomaly  that  while  the  law,  from 
motives  of  public  policy,  establishes  the  se- 
cret ballot  with  a  viewtoconceal  the  elector's 
action,  it  at  the  same  time  encourages  a  sys- 
tem of  espionage,  by  means  of  whicli  the  veil 
of  secrecy  may  be  penetrated  and  the  voter's 
action  disclosed  to  the  public. "  Cooley,  Const. 
Lim.  762. 

The  practice  is  certainly  inconsistent  with 
the  secrecy  of  the  ballot.  The  question  is, 
does  it  avoid  the  election?  The  constitution 
makes  a  vote  by  ballot  of  the  essence  of  an 
election  by  the  people.  Its  mandate  prohibits 
the  legislature  from  interfering  with  the  sys- 
tem, and  binds  the  electors  themselves  to  its 
observance.  Neither  can  dispense  with  it. 
The  elective  franchise  is  not  an  unrestrained 
license;  it  can  be  exercised  only  in  accord- 
ance with  the  law.  An  election  held  Iiy  vita 
voce  voting,  although  it  should  fairly  record 
the  will  of  the  people,  would  not  be  a  consti- 
tutional election.  It  must  be  conducted  in 
accordance  with  the  principles  of  an  election 
by  ballot,  or  it  is  no  election.  But  an  election 
by  ballot  means  at  least  the  privilege  of  ex- 
ercising the  elective  franchise  in  secret,  and 
any  system  practiced  at  the  polls  which  makes 
it  reasonable  to  believe  that  the  electors  have 
been  prevented  by  the  deprivation  of  secrecy 
from  electing  the  candidate  whom  a  majority 
preferred,  is  an  illegal  annulment  of  the  will 
of  the  majority,  and  not  a  lawful  election  of 
the  unpreferred  candidate,  whatever  the  bal- 
lots actually  cast  may  purport  to  show.  The 
secrecy  of  the  ballot  is  a  personal  privilege, 
which  the  voter  may  waive  if  it  is  his  wish, 
but  of  which  he  cannot  be  lawfully  deprived; 
and  any  practice  at  a  poll  which  defeats  the 


freedom  of  action  of  enough  electors  to  rendf-r 
the  result  doubtful  destroys  the  freedom  of 
the  election.  Patten  v.  Coates,  supra.  The 
use  of  different  colored  ballots  by  political 
parties,  by  which  party  managers  are  enabled 
to  distinguish  ballots  in  the  hand  of  the 
voter,  though  opposed,  as  Judge  Cooley 
points  out,  to  the  spirit  of  the  constitution, 
does  not  avoid  the  election,  (Cooley,  Const. 
Lira.  *605,)  because  it  is  still  the  voter's 
privilege  to  change  the  ticket  as  he  may  de- 
sire, so  that  the  exterior  shall  not  in  fact  pro- 
claim its  contents.  But  when  the  voter  is 
put  to  the  alternative  of  opening  his  ticket  to 
the  view  of  clamorous  by-standers  at  the 
polls  to  prove  that  its  contents  are  what  its 
color  indicates,  or  else  be  subjected  to  the 
ignominy  which  the  previous  threats  of  his 
race  assure  him  he  will  meet,  he  cannot  be 
said  to  waive  the  privilege,  but  surrenders  it 
under  compulsion.  The  systematic  plan  of 
coercion,  which  the  circuit  judge  found  was 
prevalent  before  the  election,  although  it  is 
inimical  to  the  intelligent  administration  of 
a  republican  form  of  government,  does  not, 
as  we  have  seen,  avoid  the  result,  because  the 
voters,  if  undisturbed  at  the  polls,  mRy  exer- 
cise their  freedom  of  choice  without  detection, 
and  consequently  without  incurring  the  pen- 
alty attached  to  independent  voting.  But 
when  there  is  no  escape  from  incurring  the 
penalty  save  by  exposure  of  the  ballot,  the 
election  ceases  to  be  free  within  the  meaning 
of  the  constitutional  guaranty.  It  is  not 
necessary  to  show  that  a  majority  were  act- 
ually prevented  from  voting,  or  voted  against 
their  wishes,  by  reason  of  the  practice. 
When  the  wrong  is  flagrant,  and  its  influence 
diffusive,  it  is  sufiScient  that  it  renders  the 
result  doubtful.  There  is  no  division,  I 
think,  in  the  authorities  upon  that  proposi- 
tion. As  was  said  by  the  court  in  Fatten  v. 
Coates, 41  Ark.  supra:  "There  is  adistinction, 
in  the  nature  of  things,  between  particular 
illegal  votes  which  may  bo  proven  and  exact- 
ly computed,  and  which  certainly  ought  to  be 
excluded  wherever  cast,  and  the  effects  of 
fraudulent  combinations,  coercion,  and  in- 
timidation. It  can  never  be  precisely  esti- 
mated how  far  the  latter  extend.  Fraud  is 
secret,  and  timidity  shrinks  from  observa- 
tion. Their  effects  depend  on  moral  perver- 
sions, nervous  organizations,  and  constitu- 
tional idiosyncracies.  They  cannot  be  arith- 
metically computed.  Awe  is  silent  and  un- 
demonstrative. Peace  may  be  abject  as  well 
as  the  result  of  satisfaction.  Yet  it  cannot 
be  said  that  elections  are 'free  and  equal' 
where  *  *  •  fear  deters  from  the  exer- 
cise of  free  will,  although  there  may  be  no 
turbulence.  It  would  be  to  encourage  such 
things  as  the  ordinary  machinery  of  political 
contests  to  hold  that  they  shall  only  avoid  to 
the  extent  their  influence  can  be  computed. 
It  seems  clear  that  courts  must  abrogate  the 
power  of  preserving  the  freedom  of  elections, 
and  abandon  the  polls  to  the  violent  and  un- 
scrupulous, or  must  take  the  ground  that 
wherever  such  practices  or  induences  are 
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shown  to  have  prevailed,  not  slightly,  andjh 
individual  cases,  but  generally,  and  to  the  ex- 
tent of  rendering  the  result  uncertain,  the 
whole  poll  must  be  held  lor  naught.  The 
evils  of  an  occasional  success  of  a  minority, 
if  that  should  sometimes  happen  inthe -effort 
to  sustain  the  fundamental  principle  of  our 
government,  would  be  but  temporary,  and  in 
any  case  would  be  but  slight,  in  comparison 
with  the  subversion  of  free  government, 
which  would  surely  follow  the  continued 
practice  of  rendering  the  freedom  of  elections 
a  mockery."  it  is  a  serious  thing  to  cast  out 
the  votes  of  innocent  electors  for  acts  done 
by  others,  and  it  is  the  province  of  the  courts 
to  see  thfit  every  legal  vote  cast  is  counted 
when  the  possibility  exists.  Dixon  v.  Orr, 
supra.  But  the  rule  obtains  in  elections,  as 
in  other  affairs,  that  a  man  shall  not  profit 
by  his  own  wrong,  nor  by  that  of  others  done 
to  allow  him  to  reap  the  benefit.  The  only 
means  by  which  approximate  justice  may  be 
reached  wht>n  the  illegal  acts  render  the  re- 
sult doubtful  is  to  require  the  party  to  whose 
benefit  they  intire  to  purge  the  poll  of  their 
effect,  or  suffer  the  penalty  of  having  its  ma- 
jority excluded  from  the  count  of  his  votes. 
The  circuit  judge  has  found  that  a  stale  of 
facts  existed  which,  upon  the  application  of 
these  rules,  avoids  the  election  of  the  con- 
testant. He  has  not  specified  the  townships 
by  name,  but  the  effect  which  the  law  gives 
to  his  general  finding  is  to  exclude  aJl  to 
which  the  evidence  shows  the  state  of  facts 
applies.  Turning  to  the  testimony,  we  find 
evidence  from  which  the  court  was  warrant- 
ed in  applying  the  rule,  at  least  to  the  pre- 
cincts of  Eagle,  Eastman,  and  Young.  A 
like  ruling  might  have  applied  to'  Ashley 
township,  but  the  result  in  that  precinct  was 
not  proved'  nor  counted:  Discarding  these 
townships,  and  counting  the  others,  ft  leaves 
the  contestant  without  a  majority  of  the  legal 
votes.  It  is  urged  that  the  practice  of  cast- 
ing open  ballots  was  resorted  to  only  for  the 
purpose  of  preventing  the  repetition  of 
frauds  upon  the  ballot,  which  had  been  [)er- 
petrated  by  the  otficers  of  election  on  former 
occasions.  The  trial  judge  found  that  that 
was  not  the  only  object,  but  that  it  was  de- 
signed also  to  serve  the  illegal  purpose  of  co- 
ercing voters.  The  judges  of  election  seem 
to  have  been  of  different  politics,  and  that  is 
some  guaranty  of  fairness;  but,  wliateverthe 
reasonableness  of  the  apprehension  may  have 
been,  it  is  not  fur  the  courts  to  say  that  one 
violation  of  th<"  rights  of  the  voter  juslities 
another.  No  course  which  in  itself  violates 
the  law,  and  tends  to  prevent  a  free  election, 
can  be  justified. 

It  was  proved  that  the  ballot-boxes  and  the 
election  returns  were  depositefl  in  the  county 
clerk's  safe,  and  that  before  there  could  be  a 
canvass  by  the  l)oard  the  safe  was  blown  open 
by  burglars,  and  a  part  of  the  returns,  show- 
ing a  majority  for  the  contestant,  were  car- 
ried away,  leaving  an  apparent  majority  for 
Glidewell,  upon  wiiich  he  obtaineil  the  cer- 
tificate of  otHce.    It  is  argued  that  if  the  con- 


testant must  bear  the  burden  of  the  wrong 
done  by  his  constituents,  thecontestee  should 
not  be  allowed  to  derive  an  advantage  from 
the  burglary^  It  is  sufficient  for  us  to  an- 
swer that  the  only  question  we  can  settle  in 
this  case  is  the  right  of  the  contestant  to  the 
ofllce.  The  burglary  gives  him  no  title.  He 
can  recover  the  office  only  upon  the  strength 
of  his  riglit,  not  upon  the  weakness  of  bis 
adversary's.  Wliat  the  legal  attitude  of  the 
latter  would  be  if  lie  (although  personally  in- 
nocent) invoked  the  aid  of  a  court  to  put 
him  into  office  upon  a  prima  facie  title,  based 
only  upon  a  crime,  the  perpetration  of  which 
shames  the  manhood  and  shocks  the  decency 
of  every  honest  citizen,  and  will  stand  as  a 
stain  upon  the  name  of  the  community  until 
the  pei'petrators  are  brought  to  justice,  will 
he  decided  without  delay  when  the  case  arises. 
The  circuit  court  did  not  permit  the  burglary 
to  injure  the  contestant  upon  the  trial,  for 
he  easily  proved  by  secondary  evidence  the 
contents  of  the  election  returns,  and  thereby 
established  his  cause  as  surely  as  though  the 
returns  had  been  present  in  their  integrity. 
Thereafter  the  contestee  assumed  the  burden 
of  showing  thatthe  returns  were  in  fact  false, 
in  that  they  did  not  voice  the  sentiment  of  a 
free  election. 

It  is  said  in  argument  that  the  circuit  judge 
erred  as  to  the  burden  of  proof,  but  how,  or 
in  what  regard,  counsel  have  not  pointed  out. 
He  tried  the  case  with  the  decision  of  Fatten 
V.  Coates  before  him,  and.the  rule  is  there  so 
clearly  laid  down  it  i^  difficult  to  understand 
bow  any  misapprehension  could  arise  as  to 
its  application  in  this  case.  We  take  it  there 
was  none,  or  counsel  would  have  brought  it 
to  our  attention. 

The  appellant  contends  that  he  was  de- 
prived of  a  fair  trial  because  when  he  was 
compelled  to  close  his  case  "he  offered  to  in- 
troduce other  witnesses  who  were  iu  attend- 
ance." During  the  progress  of  the  trial  it 
became  necessary  for  the  court  to  adjourn  In 
order  to  hold  a  special  adjourned  term  in  an- 
other county  in  the  circuit,  which  would  be 
closely  followed  by  the  regular  term  in  still 
another  county,  which  would  have  legally 
ended  the  proceedings  already  had,  and  re- 
quired the  parties  to  retrace  their  steps  at  a 
subsequent  term  of  the  court  where  the  cause 
was  pending.  To  avoid  tliis  the  court  per- 
mitted the  parties  to  agree  that  the  cause 
should  be  taken  up  at  the  point  where  it  was 
left  off  at  a  special  adjourned  term  after  the 
lapse  of  the  regular  term.  At  the  time  of 
making  this  arrangement,  the  court  gave  no- 
tice that  the  special  term  could  legally  last 
only  two  weeks,  and  notified  counsel  that  if 
they  desired  a  decision  of  the  case  at  the 
special  term,  the  time  for  the  further  exami- 
nation of  witnesses  must  be  limited  to  one 
week.  "Oiunsel  for  the  contestant,"  says 
the  record,  "expressed  a  decided  opinion  for 
having  the  case  decided  during  tlie  proposed 
adjourned  session,  and  remarked  that  he 
thought  they  could  finish  their  testimony  in 
two  days  after  the  contestee  closed^ ril|,^e 
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added,  the  other  side  does  not  take  np  too 
mnch  of  the  time  in  croBs-examination." 
The  court  thereupon  gave  notice  that  the  con- 
teetee  would  be  allowed  four  days,  and  the 
contestant  two,  in  the  first  week  of  the  ad- 
journed term.  When  the  time  arrived  the 
contestee  was  accorded  his  allotted  time,  and 
on  the  second  day  of  the  contestant's  allotted 
time,  which  was  Saturday,  the  court  ad- 
journed at  1  p.  H.,  bat,  to  compensate  him 
for  the  loss  of  the  remaining  judicial  hours 
of  that  day,  gave  him  the  entire  day  until 
6:80  F.  M.  on  the  following  Monday,  when, 
in  accordance  with  his  previous  notice,  the 
trial  was  closed.  This  course  of  conduct  does 
not  indicate  abuse  of  judicial  discretion  in 
the  regulation  of  the  trial.  Tie  time  was 
limited  in  accordance  with  the  wish  of  the 
contestant,  and  was  extended  beyond  the 
limit  for  his  benefit.  There  is  no  effort  to 
show  that  unnecessary  time  was  consumed 
in  the  cross-examination  of  his  witnesses, 
and  no  sarprise  by  the  conrt's  action  is 
claimed.  Moreover,  it  is  not  shown  to  what 
points  the  testimony  of  the  witnesses  was  to 
be  directed.  Whether  it  was  material,  or 
would  have  tended  to  affect  the  result,  conn- 
sel  have  made  no  effort  to  establish.  Limit- 
ing the  time  for  t)ie  examination  of  witnesses, 
the  number  of  witnesses  to  a  given  point, 
atopping  repetitions  and  irrelevant  examina- 
tions, are  matters  necessarily  confided  to  a 
trial  judge.  Business  could  not  well  be  dis- 
patched without  it.  Thomp.  Trials,  §g  352, 
358.  It  is  only  when  the  complaining  party 
shows  that  this  discretion  has  been  abused 
that  we  interfere.  It  is  not  shown  in  this 
case.  Finding  no  error  in  the  record,  the 
judgment  is  affirmed. 

Battle,  SAin>EL8,  and  Hebonowat,  JJ., 
concur.  HuOHES,  J.,  having  been  of  coun- 
sel for  parties  claiming  nnder  the  same  elec- 
tion, did  not  participate. 


Forehand  «.  State. 
(Supreme  Court  of  Arkansas.  March  15, 1890.) 
Jimiaui.  NonoK. 
The  sltnstion  of  a  oity  with  reference  to  the 
boonduy  lines  of  the  county  in  which  it  is  situated 
is  a  matter  of  public  notoriety,  of  which  the  oourts 
will  take  judicial  notice^ 

Appeal  from  circuit  court,  Pope  county; 
J.  £.  Gbatbns,  Judge. 

C.  W.  Forehand  was  convicted  of  man- 
slaughter, and  appeals.  For  report  of  the 
case  on  a  former  appeal,  see  11  S.  W.  Rep. 
766. 

B,  B.  Henry  and  J.  Q.  Wailaae,  for  appel- 
lant. Atty.  Gen.  Atkinton  and  T.  D.  CratO' 
ford,  for  the  (state. 

Feb  Cttbiam.  The  charge  of  the  court  is 
not  open  to  the  objections  made  by  the  appel- 
lant. The  appellant's  rejected  prayers  for 
instrnctions  were  either  covered  by  the  charge, 
or  not  accurate  statements  of  the  law  appli- 
cable to  the  facts;  and  the  court  did  not  err 


in  tliat  regard.  If  any  of  the  rejected  testi- 
mony offered  by  the  appellant  was  admissible 
at  all,  it  could  only  have  been  to  aid  in  re- 
ducing his  offense  to  manslaughter;  but,  as 
he  was  convicted  only  of  that  offense,  be 
was  not  prejudiced  by  the  exclusion. 

The  testimony  about  the  gold  and  silver 
watches  was  irrelevant,  and  proved  nothing. 
The  appellant's  guilt  of  the  crime  of  whid> 
he  stands  convicted  is  clearly  established  by 
the  proof,  and  ought  not  to  be  disturbed  for 
an  error  which  could  not  have  led  to  preju- 
dice with  a  jury  of  ordinary  intelligence. 

It  is  insisted  that  the  proof  fails  to  show 
that  the  offense  was  committed  in  Pope  coun- 
ty. This  fact  was  not  proved  in  those  words, 
but  there  was  testimony  that  it  occurred  at  a 
point  three  miles  south-west  of  Dover. 
Courts  cannot,  generally,  take  judicial  notiee 
of  matters  of  fact;  but  there  are  many  facts, 
particnhtrly  with  reference  to  geographical 
positions,  of  such  common  knowi^ge  that 
the  courts  may  judicially  notice  them.  That 
the  court  would  take  judicial  notice  that 
Richmond  was  in  Little  River  county,  tbongh 
formerly  in  Sevier,  was  ruled  in  Wilder  v. 
State,  29  Ark.  293.  This  notice  includes  the 
two  facts  that  Richmond  was  once  in  Sevier 
county,  and  also  that  it  was  in  that  poi> 
tion  annexed  to  Little  River.  In  the  case 
of  Feyroux  v.  Howard,  7  Pet.  824-343,  the 
supreme  court  of  the  United  States  ruled  that 
it  would  take  notice  not  only  that  New  Or- 
leans was  on  the  Mississippi  river,  but  also 
that  it  was  at  a  point  within  the  ebb  and 
flow  of  the  tide.  The  general  situation  of 
Dover,  which  was  for  years  the  seat  of  jus- 
tice for  the  county,  with  reference  to  the 
county  lines,  was  a  matter  of  public  notori- 
ety, of  which  the  court  had  notice  without 
proof.  That  the  county  line  could  not  be 
reached  within  three  miles  was  common 
knowledge;  and,  if  the  jury  found,  as  it 
might  have  done,  on  the  evidence,  that  the 
homicide  occurred  within  three  miles  of  Dov. 
er,  that  fixed  it  in  Pope  county.    Affirmed. 


Wolf  »t  al.  v.  Duyaij.  et  ux. 

(Supreme  Court  <^  Arkamaaa.    April  38,  ISOa) 

Uasbisd  Wokbk— CABBTnra  on  Busimss. 

Where  a  married  woman,  through  her  hns* 

band  as  agent,  purchases  goods  for  the  benefit  of 

her  aeparate  property,  she  is  liable  therefor,  under 

Uansf.  Dig.  Ark.  {{  4626, 4030,4680,  which  aathoriM 

a  married  woman  to  carry  on  any  busineu  on  her 

separate  account,  and  provide  that  judgments 

againat  her  may  be  enforoed  against  her  separata 

groperty  the  same  as  against  a  feme  sole.    Follow- 
ig  Hi(&ey  v.  Thompson,  13  S.  W.  Rep.  475. 

Appeal  from  circuit  court,  Nevada  ooonty; 
0.  E.  MiTOHELL,  Judge. 

Action  by  Wolf  &  Bro.  against  J.  J.  Da- 
vail,  and  Sailie  J.  Duvall,  his  wife,  on  notes 
given  by  Sailie  J.  Duvall,  and  signed  by  John 
J.  Duvall  as  surety.  The  notes  were  given  for 
goods  used  in'  running  a  mill  purchased  in 
the  name  of  Sailie  J.  Duvall,  and  were  pur- 
chased by  John  J.  Duvall  as  her  agent.  The 
trial  court  found  the  fact^  and  declared  the 
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law  as  follows:  "That  said  mill  business  was 
the  sole  and  separate  business  of  Sallie  Ou- 
▼all,  and  that  she  was  at  the  time  of  creation 
of  the  liability  sued  on,  the  wife  of  John  J. 
Duvall;  that  the  goods  were  purchased  by 
John  J.  Duvall.  her  agent,  and  were  used  in 
prosecuting  and  carrying  on  her  sole  and  sep- 
arate business;  and  tttat  said  purchases  were 
the  same  as  if  made  by  her  tor  her  own  use 
and  beneflt, — for  the  sole  nse  oC  bar  sole  and 
separate  business.  And  the  court  declares 
the  law  to  be  that.  Mrs.  Sallie  Duvall  being 
tt/enutxnert,  and  said  goods  being  purchased 
during  coverture,  she  was  not  liable  therefor, 
by  reason  of  her  coverture,  and  finds  for  the 
defendant  Mrs.  Sallie  Dnvall. "  Plaintiffs  ap- 
peal. Mansf.  Dig.  §§  4625,  4626,  and  4630, 
authorize  a  married  woman  to  sue  alone  in 
respect  to  her  separate  business,  and  provide 
that  judgments  recovered  against  her  maybe 
•nforced  against  her  sole  and  separate  estate 
and  property  to  the  same  extent  and  in  the 
same  manner  as  if  she  were  a/<m««o2«. 

Atkiiuvn,  Thompkint  «ft  €hteton,  for  ap- 
pellants. 

Feb  CimiAM.  This  case  is  controlled  by 
the  decision  in  the  case  of  Hiokey  v.  Thomp- 
son, 12  S.  W.  Rep.  475.  Beveree  the  judg- 
ment and  remand  the  cause,  with  instruc- 
tions to  enter  judgment  for  the  plaintiffs  for 
the  amount  claimed  in  the  complaint  in  ac- 
cordance with  the  special  finding  of  facts. 


WAOOONKB  e.  FOOLEUAN. 

{Supreme  Cowrt  of  Aiitansas.    April  96,  1890.) 

Wamksxo  Obdbb— Fboov  OV  DsnNSAHT'S  NOH- 
RSSIDHNOI. 

1.  A  petlttOD  allegiiiR  defendant's  non-resl- 
denoe,  the  affidavit  to  which  only  states  that  peti- 
ttooer  "believes"  the  statement*  contained  therein 
to  be  true,  doe*  not  warrant  the  issuing  of  a  warn- 
ing order  under  ICansf.  Dig.  Ark.  {  49U0,  which 
inovide*  that  the  oonrt  may  make  a  warning  order 
upon  the  requisite  facts  t)emg  aati*! aotorily  shown 
by  affidavit  or  other  prool 

9.  An  order  pnhlbhed  on  moh  an  affidavit  may 
be  avtrfded  on  appeaL 

8.  Where  a  non-realdent  defendant  appeal*  on 
the  ground  that  the  warning  order  against  ner  wa* 
volcL  and  the  Judgment  is  reversed,  no  further 
aervioe  on  Iter  is  necessary,,  since  her  appearance 
by  appeal  bring*  her  into  court. 

Appeal  from  circuit  court,  Orittenden  coun- 
ty;  J.  E.  BiDDECK,  Judge. 

Suit  in  equity  for  partition.  The  petition 
alleged  that  defendant  was  a  non-reeldent, 
and  asked  that  a  warning  order  might  issae, 
but  the  affidavit  to  the  p^ition  was  only  that 
the  petitioner  believed  the  statements  oon- 
tidned  therein  to  be  true.  Mansf.  Dig.  Ark. 
§  4990,  provides  that  the  court  may  make  a 
warning  order  upon  the  requisite  facts  l)eing 
■atistactorily  shown  by  affidavit  or  other 
proof.  Section  4889  provides  that  a  warning 
order  may  issue  in  case  defendant  is  a  non- 
resident of  the  state. 

W.  M.  Randolph,  for  appellant.  O.  P. 
SyUt,  for  appellee. 


Feb  CmuAM.  An  affidavit  for  a  warning 
order  upon  the  ground  of  non-residence,  like 
an  affidavit  for  attachment,  must  state  the 
fact  of  the  defendant's  non-residence,  and  not 
the  belief  of  the  fact  only.  Hellman  v.  Fowl* 
er,  24  Ark.  235.  An  order  published  on  sndi 
affidavit  may  be  avoided  on  appeal.  Sannona 
▼.  Jaoobeon,  47  Ark.  44,  45. 

The  affidavit  in  this  case  was  made  upon 
belief  only.  The  judgment  will,  therefore, 
be  reversed.  The  api^llant,  having  entered 
her  appearance  by  the  appeal.  Is  now  in  court, 
and  no  further  service  is  required.    Reverse. 


Metoalf  «.  Little  Book  St.  Bt.  Co. 

{.Supreme  Comrt  of  Arkantae.    April  36,  1800.) 

iHBTBnOTIONS. 

Where  the  oonrt  modifles  an  Instruction  re- 

a nested  by  strlldng  out  a  sentenoe,  but  supplies 
lie  sentence  In  different  language  in  other  parts  of 
the  charge,  an  objection  that  the  instruotion  was 
not  given  as  requested  is  untenable. 

Appeal  from  circuit  ooort,  Pulaski  county; 
J.  W.  Mabtin,  Judge. 

Action  by  Mrs.  A.  C.  Metcalf  against  the 
Little  Bock  Street  Hallway  Company  for  per- 
sonal injuries.  Judgment  for  defendant,  and 
plaintiff  appeals. 

T.  J.  Oliphint  and  W.  9.  Whipple,  for  ap- 
pellant.   /.  M.  Moore,  tor  appellee. 

Feb  Cobiah.  There  is  no  difference  of 
opinion  between  counsel  upon  the  two  sides 
of  this  case  as  to  the  law  governing  it.  The 
appellant's  complaint  seems  to  be  only  that 
an  instruction  was  not  given  in  the  form  re- 
quested. It  was  modified  by  the  oourt  by 
striking  out  a  sentence,  but  the  part  which 
was  stricken  out  on  the  modiOcation  was  sup- 
plied In  different  language  in  other  parts  ^ot 
the  charg&  There  is  no  error  in  the  charge, 
and  it  covers  the  case.  The  jury  could  not 
have  failed  to  understand  that,  if  the  negli- 
gence of  the  railway  was  the  cause  of  the  in- 
jury, they  should  find  for  the  plaintiff,  unless 
she  was  cut  off  by  contributory  negligence. 
They  have  found  that  the  injury  was  not 
caused  by  the  negligent  conduct  of  the  rail- 
way, and  the  judgment  must  be  affirmed. 


Bbowk  v.  Pbtebs. 
(Supreme  Court  of  Arkaneae.    April  28, 1880.) 

BxaooTiox— HoifBaTaA.D  ExiMPnoa— How 
Clumbd. 

1.  Mansf.  Dig.  Ark.  %  8006,  providing  for  ttie 
issuing  of  a  tupersedens  to  st^r  a  sale  of  land,  un- 
der execution,  which  is  datmed  by  defendant  a* 
his  homesteao,  declares  that,  If  any  party  entitled 
to  exemptions  shall  desire  to  claim  them,  he  shall 
prepare  a  schedule,  verifled  hy  affidavit,  of  all  his 
property,  specifying  that  which  he  claims  as  ex- 
empt, and  Ale  the  same  with  the  clerk  or  justice 
issuing  the  execution.  Held,  that  a  schedule  and 
Uffidavit  claiming  real  estate  levied  on  as  exempt, 
and  alleging  that  It  is  all  of  defendant's  real 
estate,  but  averring  nothing  as  to  any  other  prop- 
erty, is  insulflclent  to  warrant  the  issuing  of  a 
«uper*edea«. 

i.  It  should  appear  by  the  aiBdavit,  in  such 
case,  tliat  the  debtor  is  a  resident/)!  the  stati 


i  a  re*ident^£  the  state. 
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Appeal  from  circuit  court,  Crawford  coun- 
ty; J.  S.  LiTTLK,  Judge. 

0.  P.  Brown  und  L.  P.  Sandels,  for  ap- 
pellant. 

Hemingwat,  J.  The  appellant  recovered 
a  money  judgment  against  the  apfrallee,  in 
the  Crawford  circuit  court,  on  the  I'ith  day 
of  April.  1883.  On  the  14th  day  of  May. 
1888,  an  execution  was  issued  upon  said 
judgment,  and  levied  upon  a  tract  of  laud. 
Beiore  sale  under  the  execution  the  appellee 
cliiimed  the  land  as  exempt  to  him  as  a  home- 
stead, and  tlie  clerk  of  the  court  issued  a  su- 
persedeas staying  the  sale.  The  appellant 
presented  his  application  to  the  circuit  court 
to  quash  the  supersedeas,  alleging  that  "the 
affidavit  was  fatally  defective."  The  appli- 
cation was  denied,  and  the  appellant  has  ap- 
pealed. 

The  schedule  upon  which  the  supersedeas 
issued,  and  the  accompanying  affidavit,  are 
as  follows:  "George  Peters,  the  defendant, 
states  that  be  is  a  resident  of  the  state  of  Ar- 
kansas, and  the  head  of  a  family;  that  be  is 
the  owner  of  tlie  following  described  real  es- 
tate: The  east  half  of  the  north-east  quarter, 
and  the  north-west  quarter  of  north-east 
quarter,  all  in  section  6,  township  10  north, 
range  29  west,  and  the  south-west  quarter 
of  south-west  quarter  of  section  82,  town- 
ship 11  north,  range  29  west;  that  an  execu- 
tion had  been  issued  by  the  clerk  of  Craw- 
ford circuit  court  on  a  judgment  rendered 
against  him  by  the  Crawford  circuit  court  in 
favor  of  said  plaintiff;  and  that  he  claims  as 
exempt  from  sale  on  said  process  the  said 
described  homestead.    Georos  Fkters." 

"I,  George  Peters,  do  solemnly  swear  that 
the  above  schedule  embraces  all  my  real  es- 
tate, and  that  the  same  is  that  which  I  claim 
as  my  homestead,  and  upon  which  I  reside; 
that  it  does  not  exceed  one  hundred  and  sixty 
acres,  and  does  not  exceed  in-  value  the  sum 
of  twenty-five  hundred  dollars.  GEORes  Pe- 
ters. Subscribed  and  sworn  to  before  me 
June  23.  1888.    Ben  Deohard.  Clerk." 

The  defects  alleged  are  (1)  that  the  sched- 
ule does  not  purport  to  set  out  all  of  the  de- 
fendant's property;  and  (2)  that  the  affidavit 
does  not  show  that  the  defendant  is  a  resi- 
dent of  the  state. 

The  law  regulating  the  issuance  of  a  su- 
persedeas in  such  cases  provides  that,  if  any 
party  entitled  to  the  benefit  of  exemptions 
shall  desire  to  claim  them,  he  shall  prepare  a 
schedule,  verified  by  affidavit,  of  all  his  prop- 
erty, including  moneys,  rights,  credits,  and 
choses  in  action,  specifying  the  particular 
property  which  he  claims  as  exempt,  and  file 
the  same  with  the  justice  or  clerk  issuing  the 
execution.  This  provision,  by  its  terms,  is 
not  restricted  to  the  claim  of  either  kind  of 
property,  real  or  personal,  but  embraces  all 
exemptions  provided  for  in  article  9  of  the 
constitution.  Mansf.  Dig.  §  8006.  That 
article  provides  for  exemptions  of  personalty 
as  well  as  of  realty,  and  the  court  has  held 
that  the  law  referred  to  regulates  the  manner 


of  claiming  exemptions  in  lands  and  chat- 
tels. Chambers  v.  Perry.  47  Ark.  400. 1 S.  W. 
Rep.  700.  As  the  law  stood  prior  to  ttie  act 
of  March  18,  1887,  adebtor  lost  his  right  of 
homestead  if  he  failed  to  claim  it,  and  pro- 
cure a  superseden sat&ying  its  sale.  That  act 
provides  that  in  certain  enumerated  cases  the 
right  shall  not  be  lost  by  such  failure;  but  it 
does  not  provide  that  any  supernedeas  shall 
issue  to  stay  a  sale,  and  leaves  the  debtor's 
right  to  a  supersedeas  as  it  existed  before.  If, 
in  any  of  the  cases  enumerated  in  the  act,  the 
homestead  is  sold,  the  debtor  may  subse- 
quently claim  it,  and  set  up  bis  right  of 
homestead  in  a  suit  brought  against  him  for 
its  possession ;  but,  if  he  permits  it  to  go  to  sale, 
he  takes  the  chances  of  defeat  in  a  trial  upon 
that  issue.  If  he  would  avoid  these  chances, 
and  protect  the  homestead  from  sale,  he  may 
procure  a  supersedeas  to  stay  it;  but,  to  do 
that,  he  must  follow  the  law  which  gives 
that  right.  There  is  no  right  to  a  superse- 
deas except  that  contained  in  the  statute  first 
cited,  and  it  preeeribes  the  terms  upon  which 
the  right  may  be  enjoyed.  If  the  debtor 
would  not  only  save  the  property  exempted 
to  him  from  sale,  but  also  avoid  the  clouding 
of  his  title,  and  the  hazards  and  expense  of 
litigation,  it  is  but  right  and  fair  that  he 
should  uncover  and  disclose  what  property 
he  has  that  is  subject  to  the  demands  of  his 
creditors.  That  the  law  exacts.  As  the  sched- 
ule fails  to  set  out  all  of  the  appellee's  prop- 
erty, no  supersedeas  should  have  issued. 

It  should  appear  by  the  affidavit  of  the 
debtor  claiming  exemptions  that  he  is  a  resi- 
dent of  the  state.  Guise  v.  State,  41  Ark. 
249.  The  judgment  will  be  reversed,  and  a 
judgment  rendered  here  that  tii& supersedeas 
be  quashed.  This  will  not  prejudice  appel- 
lee's right  to  file  a  schedule  according  to  law. 


Sberrer  «.  Harris. 
(Supreme  Court  of  Arkansas.  April  88,  1390.) 
MoKTQAOES — Deed  Absolute  in  Form. 
The  land  of  one  B.  was  about  to  be  sold  un- 
der a  j  udgment.  His  brotber-in-law  paid  the  debt, 
taking  a  deed  from  B.,  and  by  a  conveyance  gave 
B.'B  wife  the  use  of  the  land  for  lite.  At  the  same 
time,  he  executed  to  B.  an  af^reement  to  reoonvey 
on  payment  to  him  during  his  life-time  of  the 
amount  of  the  j  udgment  and  interest.  The  brother- 
in-law  died,  leaving  the  land  by  will  to  C.  The 
wife  of  B.  died  three  years  later.  B.  had  made 
several  payments  on  the  (lebt.  Held,  that  the  con- 
veyance to  the  brother-in-law  was  a  mortgage, 
and  C.  was  not  entitled  to  a  Judgment  for  posses- 
sion, but  to  a  decree  for  the  biuaace  due  on  the 
judgment. 

Appeal  from  circuit  court,  Ashley  county; 
J.  M.  Bradlet,  Judge. 

M.  a.  Hawkins  and  7.  W.  Van  Gilder, 
for  appellant.    0.  W.  Norman,  for  appellee. 

Hughes,  J.  John  A.  Barringer,  the  an- 
cestor of  the  appellant,  in  August,  1855, 
purchased  of  .Fohn  Loughrain  the  lands  in  con- 
troversy in  this  suit,  and,  being  unable  to  pay 
the  purchase  money,  Loughrain  sued  him,  and 
obtained  judgment  for  the  same:  find  the 
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lands  were  levied  on,  and  about  to  be  sold  to 
satisfy  said  judgment.  Charles  F.  Harris, 
the  brother  of  John  A.  Barringer's  wife,  to 
secure  a  home  for  her,  at  her  instance,  paid 
the  debt,  82,100,  and  took  a  deed  for  the  land, 
absolute  in  form,  from  John  A.  Barriiiger  to 
himself.  He  then,  by  an  instrument  in  writ- 
ing which  he  called  a  "lease,"  gave  his  sister, 
Mra.  Barringer,  the  use  of  the  lands,  which 
were  partially  improved,  tor  and  during  his 
or  her  life,  and  at  the  same  time  execut>'d  to 
John  A.  Barringer  an  obligation,  in  writing, 
to  reconvey  to  him  the  lands  in  controversy 
if  the  said  Barringer,  within  Ave  years  or 
in  the  life-time  of  said  Harris,  should  re- 
fund to  him  the  $2,100  with  10  per  cent,  per 
annum  interest  from  the  date  of  said  deed, 
and  return  to  him  the  deed  of  gift  to  his 
sister  for  the  use  of  the  lands  indorsed  by 
her.  All  these  instruments  bore  date  March 
20.  1856.  Charles  F.  Harris  died  in  1874, 
leaving  a  will  by  which  he  devised  to  his 
brother,  Henry  J.  Harris,  the  appellee,  the 
lands  in  controversy.  Christiana  H.  Barrin- 
ger, who  is  the  mother  of  appellee,  and 
through  whom  be  claims,  died  in  1877.  In 
several  deeds  of  conveyances  for  the  lands, 
there  were  misdescriptions ;  and  H.  J.  Harris, 
appellee,  brought  this  suit.  In  equity,  to  cor- 
rect these  misdescriptions,  and  to  obtain  pos- 
session of  the  lands.  No  controversy  ex- 
isted as  to  the  proper  numbers  of  the  lands 
or  as  to  the  misdescriptions  in  the  convey- 
ances, as  mentioned  in  the  complaint.  Ap- 
pellant, in  his  answer,  denies  the  lease  to 
Christiana  H.  Barringer,  and  that  she  lield 
as  tenant  to  Charles  F.  Harris,  and  avers 
that  Charles  F.  conveyed  the  lands  to  his 
sister  without  the  knowledge  of  John  A. 
Barringer,  her  husband,  who  was  thriftless 
and  improvident,  and  that  the  conveyance 
by  Charles  F.  to  Mrs.  Christiana  Barringer 
was  for  her  natural  life,  remainder  to  her 
children;  and  pleaded  the  statute  of  limita- 
tion of  seven  years.  They  charge  that  H.  J. 
Harris,  the  appellee,  surreptitiously  got  pos- 
session of  those  papers  before  Mrs.  Chris- 
tiana H.  Barringer's  death,  and  carried  them 
away.  The  circuit  court  found  for  appellee, 
decreed  that  he  Wiis  the  owner,  and  entitled 
to  possession,  of  the  lands,  and  to  rents  there- 
for from  ttie  date  of  Mrs.  Barringer's  death, 
and  awarded  him  a  writ  of  possession.  An 
appeal  was  taken  to  this  conrt. 

Without  going  into  the  mass  of  testimony 
offered  to  support  the  theory  of  appellee,  we 
are  content  to  say  that,  having  examined  and 
considered  it,  we  find  that  it  does  not  sustain 
bis  contention.  The  findings  of  the  court 
and  its  decree  are  without  evidence  to  sup- 
port them.  The  deed  of  John  A.  Barringer 
to  Charles  F.  Harris,  thougli  absolute  in 
form,  was  given  to  secure  the  repayment  of 
the  92.100  Harris  had  paid  for  him,  and  was, 
in  equity,  a  mortgage.  It  had  been  so  treated 
and  acted  upon  by  Harris  in  his  life-time,  by 
bis  receiving  money  which  was  .iccepted 
in  part  payment  of  the  debt  secured  thereby, 
and  by  his  demanding  the  residue  of  the 


debt  thereafter.  "Tell  me,"  says  Chief  Jus- 
tice CocKiULL,  quoting  Lord  Chancellor 
SuoDEM,  in  Gauss  v.  Orr,  46  Ark.  129, 
"what  you  have  done  under  a  deed,  and  I 
will  tell  you  what  that  deed  means." 

There  was  evidence  which  showed  that 
there  was  only  $1,400  due  on  the  mortgage. 
The  right  of  action  accrued  to  appellee  in 
1877,  u]ion  the  death  of  Mrs.  Barringer.  This 
suit  was  brought  in  1878.  Therefore  ap- 
pellee's right  of  action  was  not  barred  wh>-n 
the  suit  was  brought.  The  decree  of  thecir- 
cuit  court  is  reversed,  and  this  cause  is  re- 
manded with  directions  to  the  court  below 
to  give  judgment  for  appellee  in  the  sum  of 
91,400,  with  interest  at  6  per  cent,  per  an- 
num from  the day  of ,  1877,  the 

date  of  Mrs.  Barringer's  death,  and  to  enter 
a  decree  correcting  misdescriptions  of  lands 
in  the  conveyances,  as  prayed  for  in  the  coiu- 
plaint,  and  that  the  lands  be  sold  to  satisfy 
said  judgment. 


HoPK  LtwBEB  Co.  V.  Foster  A  Logan 

Hardware  Co. 

(Supreme  Court  of  Arkansat.    April  26, 1890.) 

Bale— DEtrvBRT— Estoppel. 

1.  Defendant  in  attachment,  under  a  contract 
with  the  H.  !>.  Co.  that  it  would  take  lumber  of 
specified  dimensions  "free  on  board"  the  oars  at 
P.,  and  would  allow  defendant  one  dollar  on  each 
car  for  loading,  loaded  three  cars,  which  he  con- 
signed to  the  H.  L.  Co.  Defendant  was  author- 
ized to  draw  on  the  H.  L.  Co.  for  what  money  he 
might  need,  and  at  the  time  of  the  consignment 
was  indebted  to  it  for  money  advanced.  The  la- 
borers who  loaded  the  lumber,  under  agreement 
with  defendant,  retained  the  bills  of  lading  to  se- 
eare  their  wages.  The  lumber  had  been  received 
at  the  consignee's  lumber  yard,  and  was  partly 
unloaded,  when  the  attachment  was  levied.  Held, 
that  the  loading  of  the  lumber  on  the  cars  at  F. 
was  a  delivery  to  the  H.  L.  Co.  as  purchaser. 

3.  After  the  levy  was  made,  the  agent  of  the 
H.  L.  Co.  told  plaintiff's  agent  that  the  company 
did  not  claim  the  lumber,  and  would  settle  for  it 
fplaintiff  would  be  responsible  to  defendant.  The 
H.  L.  Co.  on  the  next  day  gave  bond  and  retained 
ithe  lumber,  of  which  phintiff  was  notified.  The 
levy  was  not  released  in  consequence  of  this  state- 
ment, nor  did  plaintiff  in  any  way  act  upon  it. 
Held,  that  the  fit.  L.  Co.  was  not  estopped  by  the 
declaration  of  its  agent  to  claim  the  lumber. 

Appeal  from  circuit  court,  Nevada  county; 
C.  E.  Mitchell,  Judge. 

Smoote,  McRae  <£  Arnold,  for  appellant. 
Atkinson,  Tompkins  dk  Greeson,  for  appellee. 

HnonES,  J.  On  the  6th  day  of  August, 
1888,  the  appellee  sue<l  John  J.  and  Sallie 
Duvall  on  account  for  $400,  and  had  an  at- 
tachment levied  on  three  car-loads  of  lumber, 
which  was  sustained  against  defendants, 
and  from  which  they  have  not  appealed.  The 
appellant  filed  its  interplea,  claiming  the 
property  attached;  and  the  court,  silting  as 
a  jury,  found  that  the  property  did  not  belong 
to  appellant,  but  to  John  J.  and  Sallie  Du- 
vall, and  dismissed  the  interplea.  Appellant 
excepted,  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  interpleader  excepted,  and 
appealed.  The  motion  for  new  trial  is,  sub- 
stantially, that  the  circuit  court  erred  in  its 
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findings  of  the  facta  and  the  application  of 
the  law. 

The  facts  are  that,  in  response  to  a  letter 
from  J.  J.  Duvall,  asking  the  Hope  Lumber 
Company  if  it  could  take  the  "whole  cut"  of 
his  mill,  the  Hope  Lumber  Company  sent 
Duvall  an  order  for  lumber,  specifying  there- 
in the  dimensions  of  lumber  it  would  take. 
and  the  price  it  would  pay  for  the  same,  "f . 
o.  b.."  which  meant  "free  on  board,"  of  cars 
at  Prescott, — Duvall  to  pay  for  the  loading 
of  the  lumber  on  the  cars  at  Prescott,  and 
the  Hope  Lumber  Company  to  pay  the 
freight,  and,  when  order  was  filled,  to  pay 
Duvall  one  dollar  on  each  car  for  loading; 
Duvall  being  authorized  to  draw  on  Hope 
Lumber  Company  for  what  money  he  might 
need.  The  bills  of  lading  for  the  three  car- 
loads of  lumber  were  made  in  name  of  J.  J. 
Duvall,  and  the  cars  were  consigned  to  the 
Hope  Lumber  Company.  The  three  car-ioads 
of  lumber  were  consigned  to  the  Hope  Lum- 
ber Company  to  fill,  in  part,  the  order  above 
mentioned.  Duvall  was  at  the  time  indebted 
to  the  Hope  Lumber  Company  for  money  ad- 
vanced him  on  lumber.  He  had  arranged 
with  the  laborers  who  loaded  his  lumber  on 
cars  that  they  could  retain  the  bills  of  lading 
until  their  wages  were  paid.  The  agent  of 
the  appellee,  learning  that  the  laborers  bad 
possession  of  three  bills  of  lading,  paid  them 
820,  which  they  said  Duvall  owc^d  them;  and 
they  delivered  the  bills  of  lading  to  him, 
which  he  took,  with  the  writs  of  attachment 
in  the  case,  and  immediately  went  to  Hope 
and  to  the  lumber  yard  of  the  Hope  Lumber 
Company,  where  he  found  the  three  car-loads 
of  lumber,  one  of  which  had  been  unloaded, 
and  the  other  two  of  which  were  being  un- 
loaded, and  by  his  direction  the  sherifF  levied 
the  writs  of  attachment  on  the  lumber.  This 
was  on  the  6th  day  of  August,  1888.  Mr. 
White,  the  book-keeper  of  the  Hope  Lumber 
Company,  and  authorized  to  represent  the 
company,  after  learning  what  had  been  done, 
told  the  agent  of  ap{^ee  that  he  did  not 
want  any  trouble,  and  afterwards  said  tliat 
they  did  not  claim  the  lumber,  and  that,  if 
appellee  woald  be  responsible  to  Duvall,  they 
would  settle  for  it  as  soon  as  checked  up, 
which  would  be  the  next  day.  The  next  day 
the  Hope  Lumber  Company  gave  bond  and 
retained  the  lumber.  The  agent  of  appellee 
was  notified  by  the  sheriff  on  the  same  day 
of  the  giving  of  this  bond. 

Appellee's  counsel  contends  that  the  Hope 
Lumber  Company  was  not  the  purchaser  of 
the  lumber,  but  a  factor,  and  that,  the  labor- 
ers having  possession  of  the  bills  of  lading, 
the  delivery  of  them  to  appellee  for  value 
carried  the  property  in  the  goods  covered 
thereby.  In  our  opinion,  the  facts  do  not 
sustain  this  view  of  the  case,  but  show,  on 
the  contrary,  that  the  Hope  Lumber  Com- 
pany was  the  purchaser  of  the  lumber.  The 
laborers  had  no  title  to  the  lumber;  and,  if 
they  might,  in  any  event,  have  had  a  lien 
npon  it,  tliat  question  is  not  involved  here. 
The  evidence  shows  that  before  the  levy  of 


the  attachments  the  lumber  bad  been  deliv- 
ered to  the  Hope  Lumber  Company  in  its 
lumber  yard  at  Hope,  and  one  car  of  it  un- 
loaded, and  the  others  were  being  unloaded. 
Tlie  delivery  of  the  lumber  on  board  the  cats 
at  Prescott  upon  the  previous  order  of  the 
Hope  Lumber  Company,  and  the  consign- 
ment of  the  cars  to  it  at  Hope,  was  a  deli  very 
to  that  company.  Burton  v.  Baird,  44  Ark. 
556;  State  v.  Carl,  48  Ark.  353;  Benj.  Sales, 
§§  181,  693;  Herron  v.  State,  51  Ark.  183, 
10  8.  W.  Rep.  25. 

It  is  also  contended  by  counsel  for  appellee 
that  appellant  was  estopped  to  claim  the  lum- 
ber, as  against  it,  by  the  declaration  of  Mr. 
White,  the  secretai^  and  representative  of 
the  Hope  Lumber  Company,  that  it  did  not 
claim  the  lumber,  and  would  pay  the  sherifC 
or  appellee  for  it  if  appellee  would  be  respon- 
sible to  Duvall.  It  is  quite  probable  that 
White  thought,  when  he  made  this  state- 
ment, that  the  lumber  twlonged  to  Duvall; 
but  when  he  had  learned,  soon  after,  his  mis- 
take, the  appellant  determined  to  interplead 
and  assert  its  title.  It  does  not  appear  that 
this  declaration  influenced  the  sherifT  not  to 
levy  on  the  lumber,  for  it  was  levied  on  be- 
fore he  saw  White,  it  seems;  nor  to  release 
it,  fur  it  was  released  npon  the  bond  of  appel- 
lant, given  under  section  390,  Mansf.  Dig. 
Nor  does  it  appear  that,  by  reason  of  this 
declaration,  appellee  gave  up  any  right,  suf- 
fered any  loss  or  disadvantage,  or  ceased  or 
relaxed  any  effort  to  secure  its  debt.  A  rep- 
resentation, to  create  an  estoppel,  must,  oC 
course,  have  been  acted  upon.  Farrell  T. 
Higley,  Hill  &  D.  89;  Thorn  v.  Bell,  Id.  430; 
EaUway  Co.  v.  Gordon.  70  Tex.  80,  7  S.  W. 
Bep.  695.  The  primary  ground  of  this  doc- 
trine is  that  it  would  be  a  fraud  in  a  parl^ 
to  assert  what  his  previous  conduct  htui  de- 
nied, when,  on  the  faith  of  that  denial,  otli- 
ers  have  acted.  The  element  of  fraud  is  es* 
sential  either  in  the  intention  of  the  party 
estopped,  or  in  the  effects  of  the  evidenoe 
which  he  attempts  to  set  up;  and  it  would 
seem  that  to  the  enforcement  of  an  eetoppri 
of  this  character,  with  respect  to  the  title  to 
property,  such  as  will  prevent  a  party  from 
asserting  his  legal  rights,  and  the  effect  of 
which  will  be  to  traiufer  the  enjoyment  of 
the  property  to  another,  the  intention  to  de- 
ceive and  mislead,  or  negligence  so  gross  as 
to  be  culpable,  should  be  clearly  established. 
Wilson  V.  Roots,  10  N.  E.  Bep.  205;  Earl  t. 
Stevens,  57  Vt.  474;  Guffey  v.  O'Beiley.  88 
Mo.  418 ;  and  note  to  same  in  57  Amer.  Rep. 
429-433.  See,  also,  Conkey  v.  Hawthorne. 
83  K  W.  Rep.  435;  Henderson  v.  McMahill. 
89  N.  W.  Bep.  276;  Almy  v.  Thurber,  99  N. 
Y.  407,  2  N.  £.  Bep.  49;  Sturtevant  v.  Oraer. 
82  Amer.  Dec.  321.  In  Howard  v.  Hud- 
son, 2  El.  Si  Bl.  1,  Lord  Campbell  said: 
"Like  the  ancient  estoppel,  this  conclusion 
[estoppel  in  pais]  shuts  out  the  truth,  and  la 
odious,  and  must  be  strictly  made  out.  The 
party  setting  up  such  a  bar  to  the  reception 
of  the  truth  must  sliow,  both  that  there  was 
a  willful  intepl  to  make  him  i^st^q^te  faith 
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of  the  representation,  and  that  be  did  so  act.  * 
Here,  the  appellee  fails  in  both.  For  the 
want  of  testimony  to  support  the  finding  of 
the  circuit  court,  the  Judgment  in  tliia  case 
Is  rerersed,  and  the  cause  remanded. 


Bbablt  v.  State. 
(SuprMM  Court  <^f  ArkansM.    Ksroh  29, 189a) 

BAII/— BOBVTT— CHAXaH  OT  VHITCrB. 

A  wurvtj  on  »  baU-boad  conditioned  iliat  de- 
fendant shall  render  himself  amenable  to  all  or- 
ders and  process  of  the  court  in  the  prosecution 
of  the  cha^  is  not  released  by  a  chsnfre  of  venue ; 
Manaf .  Dig.  Ark.  1 81W,  providhig  that,  on  a  change 
of  ▼enue  in  a  criminal  case,  defendant  shall  enter 
Into  recognizance,  with  security,  to  appear  in  the 
court  to  which  the  cause  la  removed,  being  merely 
directory. 

Appeal  from  circuit  court,  Ouachita  coun- 
ty; B.  P.  Askew,  Judge. 

Appellant,  Beasly,  was  surety  on  a  bail- 
bond  fur  one  Grant  Copehart,  in  Columbia 
circuit  court,  upon  a  charge  of  perjury.  A 
change  of  venue,  on  application  of  Copehart, 
was  ordered  to  the  Ouachita  circuit  court; 
the  court  directing  that  the  said  Grant  Cope- 
hart be  held  upon  his  present  recognizance 
for  his  appearance  before  said  court.  Upon 
the  trial  Copehart  absconded.  To  a  scire 
/acttu  issued  on  the  recognizance  appellant 
answered,  setting  up  the  above  fact  as  a  de- 
fense. The  court  gave  final  judgment  of 
forfeiture  against  Beasly,  and  he  appealed. 
Mansf.  Dig.  Ark.  §  2199,  relating  to  change 
of  venue  in  criminal  cases,  provides  that, 
"when  such  order  shall  be  made,  the  defend- 
ant, if  not  in  custody,  and  the  offense  charged 
be  bailable,  shall  enter  into  recognizance, 
with  sulflcient  security,  for  his  appearance 
to  answer  the  cliarges  in  the  court  to  which 
the  cause  is  to  be  removed  on  the  first  day  of 
the  next  term  thereof,  and  not  depart  such 
court  without  leave. " 

J9.  W.  Johmon,  for  appellant.  W.  B.  At- 
kinson, Atty.  Gen.,  and  T.  D.  Crauiford, 
for  the  State. 

Feb  CuRiAH.  The  bond  of  Copehart  stip- 
ulated that  he  should  render  himself  amen- 
able to  all  orders  and  process  of  the  court,  in 
the  prosecution  of  the  charge.  On  his  peti- 
tion the  court  ordered  him  to  Ouachita  coun- 
ty tor  triid.  His  surety,  under  the  terms  of 
bis  contract,  was  bound  to  see  to  his  at- 
tendance. Section  2199,  MansC.  Dig.,  is  di- 
rectory merely.  The  allegation  in  the  an- 
swer that  the  defendant  was  acquitted  was 
refuted  by  ottier  allegations  in  the  answer 
and  the  record,  which  show  that  tlie  court 
refused  to  receive  the  verdict  in  the  absence 
of  the  defendant.    Affirmed. 


GBIFnTB  e.  LANaSDATB. 

« 
(Supreme  Cawrt  of  Arkansas,    March  83,  UBO.) 
Cosvuor  or  Laws — BxaifpnoNs — Nok-Rbsidhnt 

DSBTOBS. 

1.  Where  a  debtor  and  creditor  are  domiciled 
In  different  states,  and  the  creditor  proceeds  )>y  at- 


tachment in  the  conrta  of  the  state  of  his  domicile 
against  the  property  of  his  debtor,  the  courts  of 
Uie  debtor's  domiolle  will  not  Interfere  by  injuno- 
tiou,  on  the  ground  that  the  property  is  exempt  by 
the  law  of  the  debtor's  domicile,  though  the  creditor 
be  temporarily  found  within  their  jurisdiction. 

2.  The  coUeotion  by  tbe  crecUtor,  under  the 
attachment  In  his  state,  of  a  debt  due  tbe  debtor, 
after  the  latter  has  filed  his  complaint  In  his  state 
asking  an  Injunction,  and  a  temporary  restraining 
order  has  been  improvldently  granted,  is  no  ground 
for  a  personal  judgment  against  the  creditor  for 
the  amount  so  collected. 

Appeal  from  drcnit  court,  Miller  county; 
C.  £.  MrroHELL,  Judge. 

This  was  a  proceeding  instituted  by  James 
Grifl^tb,  a  resident  of  Arkansas,  against 
George  H.  Langsdale,  a  resident  of  Texas, 
to  restrain  the  latter  from  prosecuting  an  at- 
tachment against  plaintiff's  property  in 
Texas.  An  injunction  was  refused,  and 
plaintiff  appeals. 

Arnold  <fi  Oqph,  for  appellant.  /.  D.  Cook, 
for  appellee. 

CooKRn,!.,  0.  J.  A  creditor  who  attempts 
to  evade  tbe  exemption  laws  of  his  state  by 
resort  to  attachment  proceedings  in  the  court 
of  another  state,  against  the  property  of  a 
debtor  who  is  a  resident  of  the  state  of  the 
creditor's  domicile,  may  be  enjoined,  by  tbe 
courts  of  the  latter  state,  from  prosecuting 
his  suit  in  the  foreign  Jurisdiction.  Cole  v. 
Cunningham,  10  Sup.  Ct.  Rep.  269;  Keyser 
V.  Kice,  47  Md.  203;  Snook  v.  Snetzer,  25 
Ohio  St.  516;  Wilson  v.  Joseph,  107  Ind.  490; 
8  N.  £.  Rep.  616;  Eager  v.  Adams,  70 Iowa, 
746,  30  N.  W.  Rep.  36.  In  restraining  the 
proceeding  tbe  court  acts,  not  upon  the  court 
of  foreign  jurisdiction,  but  upon  the  person 
of  the  creditor.  Pickett  v.  Ferguson,  45 
Ark.  177.  The  equitable  Jurisdiction  in  this 
class  of  cases  arises  from  tbe  creditor's  effort 
to  evade  the  law  of  the  state  of  bis  domicile. 
When,  therefore,  the  debtor  and  creditor  are 
domiciled  in  different  states,  and  the  creditor 
proceeds  by  attachment  in  the  courts  of  the 
state  of  his  domicile  against  the  property  of 
his  debtor,  there  is  no  cause  for  the  inter» 
ference  by  injunction  on  the  part  of  the  courts 
of  the  debtor's  domicile,  even  though  the 
creditor  be  temporarily  found  within  their 
Jurisdiction.  That  was  the  state  of  tbe  case 
presented  by  the  appellant  in  this  cause. 
There  was  no  error,  therefore,  in  refusing 
the  injunction.  But  the  creditor  collected 
through  his  Texas  attachment  a  debt  due  the 
appellant  after  the  complaint  in  this  cause 
was  filed.  That  fact  was  set  up  in  an  amend- 
ment to  the  complaint,  and  it  is  argued  that 
the  court  erred  in  not  rendering  judgment  in 
personam  against  him  for  the  amount  so  col- 
lected. If  it  had  been  collected  in  disobedi- 
ence of  a  rightful  injunction,  the  plaintiff 
might  have  been  entitled  to  that  relief. 
Hager  v.  Adams,  supra.  But  he  was  not 
entitled  to  that  measure  of  relief  for  the  dis- 
obedience of  the  provisional  restraining  order 
which  had  been  improviiiently  issued.  Nor 
does  he  sliuw  any  other  cause  for  the  recovery 
from  the  appellee  of  Jfh^-^money  collected  by 
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him  under  tlie  Texas  judgment.  The  effort 
of  the  Texas  court  to  render  a  binding  judg- 
ment in  personam  against  tlie  appellant  up- 
on service  of  process  had  in  Arkansas  was 
futile,  but  a  writ  of  garnishment  was  sued 
out  at  the  institution  of  the  suit,  and  served 
upon  the  appellant's  debtor,  who  paid  the 
amount  in  suit  to  the  appellee  under  the  order 
of  the  Texas  court.  The  appellant's  com- 
plaint contained  no  allej^ation  that  the  Texas 
oourt  Wits  without  jurisdiction  to  attach  and 
condemn  the  debt.  It  admits  the  jurisdic- 
tion of  the  court,  and  seeks  to  avoid  the  ef- 
fect of  the  judgment  upon  other  grounds. 
But,  the  jurisdiction  to  seize  and  condemn 
the  debt  being  iidmitted,  no  ground  for  re- 
covery is  shown.    Affirmed. 


BEUDIN0ER  et  dl.  V.  Sa^pH  et  al. 
ISupreme  Court  of  Arkansas.    Maroh  83, 1890.) 

EXBOUTOES   ASD   ASHINIBTBATORS  —  ISTANOT  — 

QtnASDiAS  ix>  IjItim. 

1.  Where  the  record  of  a  oause  shows  that  a 
tfuardian  ad  litem  was  appointed  for  minor  de- 
fendants, and  that  he  accepted  the  appointment 
«nd  filed  their  answer,  the  recital  in  the  decree 
that  the  oause  was  heard  upon  their  answer  is  con- 
-clusive  as  to  the  aervioe  of  legal  noUoe  on  the  mi- 
nors. 

3.  The  consent  of  minor  heirs  is  not  necessary 
to  the  appointment  of  an  administrator  of  an  es- 
tate, and  where  there  are  no  relatives  of  decedent 
living  in  the  state  the  appointment  is  within  the 
discretion  of  the  probate  court. 

3.  The  consent  of  minors  is  not  necessary  to 
the  appointment  of  a  guardian  ad  lUem  for  them. 

Appeal  from  circuit  court,  Conway  coun- 
ty; W.  D.  Jacoway,  Judge. 

W.  a.  Terry,  B.  B.  Henry,  and  Carroll 
Armstrong,  for  appellants.  Caruth  &  Erb, 
ior  appellees. 

Bkll,  J.  This  was  a  bill  filed  by  appel- 
lants, heirs  of  one  Solomon  S.  Beddinger,  to 
vacate  and  set  aside  a  decree  of  the  Conway 
circuit  court,  in  chancery,  rendered  on  the 
5th  of  December,  1873,  in  a  case  wherein  ap- 
pellee J.  W.  Smith  was  plaintiff  and  the  ap- 
pellants were  defendants.  The  bill  charges 
fraud  on  the  part  of  the  plaintiff  in  the  pros- 
ecution of  that  suit,  and  a  want  of  service 
on  appellants  as  minor  defendants  iu  that 
suit.  This  suit  was  commenced  in  January, 
1878;  and,  after  a  large  mass  of  testimony 
and  much  record  evidence  was  filed,  much 
of  which  is  irrelevant,  a  hearing  was  had  on 
the  3d  of  November,  1882,  and  the  bill  was 
dismissed  for  want  of  equity.  An  appeal 
was  prayed  for  and  granted  by  the  clerk  of 
this  court  on  the  2d  day  of  Xoveniber,  188.5. 

A  history  of  the  case  as  disclosed  by  the 
record  will  aid  the  court  in  understanding 
the  points  at  issue.  It  may  be  stated  that 
the  only  controversy  is  as  to  the  title  to  about 
370  acres  of  land.  Solomon  S.  Beddinger,  ap- 
pellants' father,  was  a  resident  of  Missouri 
until  about  1865.  He  was  in  the  southern 
army.  "When  the  civil  war  commenced,  he 
was  in  comfortable  circumstances, — owned  a 
farm  of  about  600  acres,  not  all  paid  for,  and 


some  stock  of  mules  and  cattle.  Daring  the 
war,  his  buildings  and  fences  were  all  burned, 
and  his  stock  carried  off,  and  he  left  penni- 
less, except  the  land.  In  October,  186.% 
judgments  were  rendered  against  him  for 
$5,566.97  and  costs,  which  he  was  wholly 
unable  to  pay.  In  the  latter  part  of  1865  or 
1866,  J.  W.  Smith,  the  appellee,  paid  otf  these 
judgments,  and  took  a  transfer  of  them  to 
himself,  and  removed  Beddinger  and  his  fam- 
ily to  Arkansas,  paying  all  the  expenses. 
Beddinger  was  Smith's  brother-in-law.  A 
mule  speculation  was  entered  into  between 
Smith,  Beddinger,  and  others;  Beddinger  put- 
ting in  no  money,  but  only  his  services.  In 
this  transaction.  Beddinger  made  $2,475.55, 
which  Smith  placed  to  his  credit  on  account. 
In  1866  they  cultivated  a  plantation  in  what 
is  now  Lincoln  county,  and  lost  money; 
Beddinger's  loss  being  92,900,  which  Smith 
never  charged  to  him.  Smith  had  taken 
Beddinger's  note  to  cover  cash  advanced  in 
paying  off  the  judgments  and  other  items, 
and  the  farm  was  sold  in  Missouri  to  pay 
off  these  judgments;  and  Smith  got  the 
money,  which  is  all  accounted  for.  In  Ex- 
hibits A  and  B  to  his  deposition.  Smith  gives 
an  itemized  statement  of  the  whole  transac- 
tion. Smith  had  purchased  the  Carroll  farm, 
in  Conway  county,  which  figures  in  this  suit; 
and  he  and  Beddinger  cultivated  it  in  1867, 
1868,  and  1869,  and  made  nothing.  In  De- 
cember, 1869,  they  entered  into  articles  of 
agreement  of  partnership,  which  was  the  be- 
ginning of  all  their  troubles,  resulting  in 
this  suit.  Smith's  capital  then  invested  in 
the  farm  and  stock  was  S30,000.  He  sold 
Beddinger  one-third  of  the  land  and  stock  for 
$10,000,  payable  in  one  and  two  years  with 
10  per  cent,  interest,  made  him  a  deed,  and 
held  lien  on  the  property  to  secure  the  notes. 
By  the  articles  of  partnership,  Beddinger  was 
to  have  exclusive  control  of  the  farm  and 
partnership  business  for  three  years,  to  have 
his  family  supported,  and  two  servants  tu 
wait  on  them,  and  was  to  have  one- half  of 
the  profits.  The  proof  shows  that  Beddinger 
did  not  p'ut  a  dollar  in  the  partnership  busi- 
ness, his  farm  in  Missouri  having  been  sold 
to  pay  off  the  judgments  against  him,  and 
that  he  was  indebted  to  Smith  at  the  lime 
the  partnership  was  formed.  The  farming 
operations  were  disastrous.  No  money  wits 
made.  On  the  contrary,  heavy  losses  result- 
ed. This  is  conclusively  shown  by  the  testi- 
mony of  the  appellee,  the  admissions  of  Bed- 
dinger, and  the  report  of  G.  S.  Cunningham, 
the  raastt-r  appointed  by  the  court  to  make  a 
report  of  the  matters  between  the  parties, 
and  by  the  record  of  the  United  States  court 
in  tlie  case  of  Black  &  Co.  v.  Smith  et  al.,  ex- 
hibited in  this  case.  In  January,  1873,  the 
terms  of  the  partnership  having  expired,  and 
the  firm  being  largely  indebted,  Smith  pro- 
posed a  settlement,  being  anxious  to  get  clear 
title  to  the  original  tract  of  land  known 
as  the  "Carroll  Place;"  and  it  was  agreed 
that  Beildinger  should  convey  to  Smith  his 
one-third  interest  in  the  Carroll  place,  and 
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Smith  should  assume  all  the  pai'tnersliip  lia- 
bilities, amounting,  according  to  thn  master's 
report,  to  over  1815,000.  But  Smith,  with 
his  usual  liberality  to  his  brother-in-law, 
agreed  to  sell  to  Beddinger  his  two-thirds  in- 
terest in  the  ti70  acres  of  land  in  controversy 
in  consideration  of  whatever  sum  Beddinger 
roiglit  owe  him  on  settlement,  the  amount  to 
be  ascertained  by  the  Ist  of  July.  1873;  and 
this  agreement  was  reduced  to  writing,  and 
is  the  "bund  for  the  title"  which  is  the 
foundation  for  this  suit.  This  paper  is  not 
so  much  a  bond  for  title  as  an  executory 
agreement  to  make  title  when  a  settlement 
could  be  made,  and  the  amount  of  tlie  indebt- 
edness of  Beddinger  to  Smith  could  be  ascer- 
tained. Smith  had  the  370  acres  of  land  sur- 
veyed for  him,  and  Beddinger  was  in  posses- 
sion of  it.  His  residence  was  ou  the  80-acre 
tract  called  the  "Homestead  Tract."  Bed- 
dinger died  suddenly,  and  the  settlement  be- 
tween him  and  Smith  was  never  made. 
Smith  took  out  letters  of  administration  up- 
on the  estate  of  Beddinger;  and,  being  sur- 
viving .partner  of  the  firm,  which  was  largely 
involved,  and  Beddinger  being  largely  in- 
debted unto  him  for  therane-third  interest  in 
the  land,  he  filed  his  bill  in  chancery  against 
the  heirs  of  Beddinger  and  the  creditors  of 
the  firm  to  settle  up  all  tlieee  complicated 
matters, — the  partnership  as  well  as  the  in- 
dividual liabilities.  Maj.  C.  B.  Moore  was 
appointed  by  the  court  as  guardian  ad  litem 
for  the  minor  defendants,  accepted,  and  filed 
bis  answer  as  such  guardian.  6.  S.  Cun- 
ningham was  appointed  master  in  chancery 
to  slate  the  accounts  of  the  partnership  mat- 
ters, and  the  liability  of  Beddinger  to  Smith. 
He  made  his  report,  showing  Beddinger's 
liability  to  the  firm  to  be  61,048.77,  and  his 
liability  to  J.  W.  Smith  $13,698.5(5;  making 
in  all  $14,747.33,  which  amount  was  a  lien 
upon  bis  one-third  interest  in  all  the  lands 
embraced  in  the  partnership.  A  decree  was 
rendered  in  accordance  with  said  report.  The 
land  was  sold  and  purchased  by  F.  H.  Smith, 
who  held  one  of  Beddinger's  notes.  The 
sale  was  approved  at  the  April  term,  1875. 

To  review  and  correct  this  decree,  and  set 
aside  the  sale,  is  the  object  of  the  suit  in.  this 
case.  Many  charges  of  fraud  are  made  against 
J.  W.  Smith  in  his  conduct  as  administrator 
in  settling  up  the  estate  which  would  proba- 
bly not  deserve  notice  but  for  the  earnest, 
eloquent,  and  apparently  serious  manner  in 
which  they  are  urged  by  learned  counsel  for 
appellants. 

1.  It  is  charged  and  urged  with  some  ear- 
neatness  that  the  minors  were  not  served 
with  legal  notice  in  the  original  suit.  The 
record  shows  that  a  guardian  ad  litem  was  ap- 
pointed for  them,  who  accepted  the  appoint- 
ment and  filed  their  answer;  and  the  decree 
recites  that  the  cause  was  heard  upon  their 
answer.  The  case  of  Boyd  v.  Boane,  49  Ark. 
397,  5  S.  W.  Rep.  704,  is  conclusive  upon 
this  point. 

2.  It  is  charged  that  Smith  used  fraud  in 
procuring  the  written  consent  of  the  heirs 


for  bis  appointment  as  administrator.  This 
is  not  sustained  by  the  proof.  There  seems 
to  be  no  widow  or  other  relatives  living  in 
the  state,  and  Smith  was,  clearly,  a  proper 
party  to  be  appointed  administrator;  and 
the  consent  of  the  minor  heirs  was  unneces- 
sary. It  was  a  matter  of  judicial  discretion 
in  the  probate  court. 

3.  It  is  charged  that  the  consent  of  the 
heirs  was  fraudulently  procured  to  the  ap- 
pointment of  C.  B.  Moure  as  guardian  ad 
litem,  and  6.  S.  CunninKhaui  as  master,  for 
fraudulent  purposes.  Their  consent  was  not 
necessary,  and  the  testimony  of  Moore  and- 
Cunningham  show  an  extraordinary  amount 
of  care  and  zeal  in  protecting  the  rights  of 
appellants.  Said  charge  is  denied,  and  whol- 
ly unsupported  by  the  proof. 

4.  It  is  charged  that  the  bond  for  title  for 
the  870  acres  of  land  was  sent  to  Beddinger 
in  fraud  of  the  agreement  to  give  him  a  deed; 
and  Mrs.  Hnmphlet  says  that,  "when  the 
bond  came,  Beddinger  did  not  like  it,"  and 
I|.  C.  Beddinger  says  that  "his  father  was 
mad  because  he  did  not  get  a  deed."  But 
Col.  Ben  S.  Johnson,  who  drew  up  the  deed 
and  bond  for  title  for  Smith  and  Beddinger, 
says  that  they  were  both  present,  and  he  drew 
up  the  papers  according  to  their  joint  instruc- 
tions, and  that  Beddin^rer  thoroughly  under- 
stood the  whole  contract. 

5.  ,The  main  efCort  of  appellants  seems  to 
be  to' show,  by  a  mass  of  testimony,  that  J. 
W.  Smith  had  the  370  acres  of  land  surveyed 
off,  and  that  Beddinger  took  possession  of  it, 
and  prepared  to  cultivate  it,  with  the  knowl- 
edge of  Smith.  All  this  is  admitted  by  Smith, 
and  is  perfectly  consistent  with  the  writ- 
ten agreement  or  "bond  for  title,"  which  was 
to  sell  him  (Beildinger)  his  (Smith's)  two- 
third's  Interest  in  the  370  acres  of  land  on 
the  1st  day  of  July,  1873,  when  the  amount 
due  him  by  Beddinger  could  have  been  ascer- 
tained, so  he  could  give  his  notes  at  one,  two, 
and  three  years  for  the  purchase  money. 
Beddinger  seemed  to  think  that  he  could  do 
this,  and  {my  the  place  out.  There  is  nothi  ng 
in  all  this  to  contradict  or  impeach  the  terms 
of  the  written  agreement  except  Mrs.  Humph- 
let's  statement  that  Smith  was  to  pay  Bed- 
dinger 810,000  for  bis  one-third  interest  in 
the  land.  This  is  absurd ;  for  Beddinger  al- 
ready owed  him  nearly  $14,000  on  the  one- 
third  interest,  and  to  pay  him  $10,000  would 
make  the  one-third  interest  cost  him  $24,000. 
This  is  inkeeping  with  much  of  the  other  tes- 
timony. 

6.  It  is  charged  that  Smith  was  guilty  of 
fraud  in  redeeming  40  acres  of  land  which 
had  been  forfeited  for  taxes  in  the  name  of 
his  wife,  6.  A.  Smith.  In  response  to 
this,  Smith  testifies  that  this  40-acre  tract 
was  not  embraced  in  any  of  the  deeds  to  the 
place,  although  it  lay  iu  the  middle  of  the 
plantation;  and  it  was  redeemed  by  his  wife, 
with  her  own  money.  At  most,  it  would 
only  be  held  in  trust  for  the  creditors  of  the 
partnership;  but  the  records  of  the  United 
States  court  show  that  this  40-acre  tract  of 
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land  was  sold  with  the  other  land  belonging 
to  the  partnership,  and  the  same  was  pur- 
chased by  Zeb  Ward  as  a  part  of  the  assets  of 
the  firm,  and  Mrs.  Smith  filed  her  interpiea 
in  the  case  of  Black  &  Co.  v.  Smith  et  al.,  and 
claimed  the  value  of  this  tract  of  land,  which 
was  awarded  to  her  by  the  court,  and  the 
master  fixed  the  value  at  8775.  But  Zeb 
Ward,  the  purchaser,  released  the  land  to  her, 
and  the  court  allowed  Ward  a  rebate  of  8400 
on  his  bid.  So  tliis  matter  is  res  a<H}udiaata, 
as  appellants  had  made  themselves  parties  to 
the  suit. 

We  discover  no  error  in  the  finding  of  the 
court  below,  although  there  were  many  ques- 
tions of  practice  raised,  and  motions  to  strike 
out  pleadings,  which  we  deem  it  unnecessary 
to  notice.  The  record  in  this  case  shows 
that  the  original  decree  was  the  proper  decree 
to  make,  and  fully  sustains  it.  One  general 
state  of  facts  seems  to  be  the  result  of  the 
pleadings  and  proof:  Smith  put  into  the 
partnership  830,000;  Beddinger  put  in  noth- 
ing, and  had  the  management  and  control  of 
the  establishment  three  years, — had  his  fam- 
ily supported,  and  two  servants  to  wait  upon 
him, — and  died  leaving  bis  heirs  80  acres  of 
land,  with  a  residence  on  it,  costing  84,000, 
built  with  the  partnership  funds;  and  Smitti 
has  lost  everything,  and  comes  out  largely 
indebted  to  the  cr^itors  of  the  firm,  which 
be  cannot  pay.  The  decree  of  the  court  be- 
low, in  finding  no  equity  in  the  bill  and  dis- 
missing the  same,  is  affirmed. 

CocEBiLL,  0.  J.,  did  not  sit  in  this  case. 


Fbnzbl  Gbooeb  Co.  et  al.  «.  Wiluahs 
ttal. 

(Supreme  Court  cf  Arkcmsa*.    March  82, 1890.) 

ASSIOMMBRT  FOB  BiHBFIT  OF  CBEDZTOBa— KB- 
0BIVBB8. 

1.  A  court  of  chancery  haa  no  anthority,  on 
petition  of  the  preferred  creditors,  with  consent 
of  the  debtor  and  the  assignee,  to  pnt  an  estate 
which  has  been  assi^ed  for  the  benefit  of  credit- 
ors into  the  hands  of  a  receiver  to  be  sold,  on  mere 
allegations  that  a  large  part  of  the  assigned  goods 
is  perishable,  and  that  the  assignee,  in  adminis- 
tering the  trust,  will  be  trammeled  by  the  statute. 

3.  A  receiver  cannot,  before  sale  of  the  goods 
of  the  receivership,  take  an  interest  therein  with 
one  who  Intends  to  purchase  them, 

3.  An  assignment  for  the  benefit  of  creditors, 
purporting  to  convey  all  the  property  of  the  as- 
signors, real  and  personal,  individual  and  partner- 
ship, except  that  which  is  exempt,  is  void,  where 
there  is  an  intentional  withholding  of  any  property 
not  exempt. 

Appeal  from  Pulaski  chancery  court;  D. 
W.  Cauuoll,  Chancellor. 

Intervention  by  attachment  creditors  to 
set  aside  an  assignment  for  the  benefit  of 
creditors,  and  have  their  claims  paid  out  of 
the  fund  in  the  hands  of  a  receiver  of  the  as- 
signed estate.  The  intervention  was  dis- 
missed, and  the  intervenors  appeal. 

Sartders  <&  Watkins  and  Cohn  <t  Cohn,  for 
^peilants.    Batcliffa  <&  Fletcher,  for  appel- 


Sassels.  J.    On  Jalj  1,  1887,  WilUams 
ft  Martin  t>egan  a  general  grocery  business 
at  Little  Rock,  and  continu^  together  until 
about  December  20, 1887,  when  Martin,  who 
had  put  no  money  in  the  firm,  witlidrew. 
After  that  the  firm  was  B.  R.  Williams  & 
Co.    J.  R.  Williams  became  a  member  about 
March  1,  1888.    On  April  19,  1888,  B.  R. 
Williams  &  Co.  made  a  general  assignment 
of  all  partnership  and  individual  properly 
(except  that  exempt  from  levy  and  s^e  under 
execution)  to  J.  K.  Brodie,  preferring,  among 
otheis,  Parker  &  Worthen  for  81,0(^,  and  J. 
K.  Brodie   for  83,440.    On  the  same  day 
Parker  &  Worthen  filed  a  bill  in  the  Pulaski 
chancery  court,  alleging  the  execution  of  said 
deed:  that  the  property  assigned  bad  been 
"turned  over"  to  the  assignee;  that  plaintiffs 
were  creditors;  that  there  was  a  large  quan- 
tity of  perishable  assets  in  the  stock  assigned; 
that  said  assiguee,  in  administering  the  trust, 
"would  be  trammeled  by  the  statute;"  and 
prayed  that  a  receiver  be  appointed  to  admin- 
ister the  trust,  under  orders  of  court.     Ttie 
assignors  and  assignee  also  personally  ap- 
peared, waived  issuance  of  process,  and  con- 
sented that  the  receiver  be  appointed.     Ac- 
cordingly, Brodie  waa   appointed    receiver, 
and  gave  bond  in  the  sum  of  812,000.    Four 
days  later  the  receiver  filed  his  inventory  o£ 
the  estate,  and  the  court  ordered  him  to  re- 
ceive bids,  for  five  days,  for  the  sale  of  the 
stock  and  fixtures.    On  April  28,  1888,  the 
court  accepted  the  bid  of  L.  W.  Mason,  it  be- 
ing 84.883.63.    On  May  5th  the  receiver  filed 
his  settlement  with  the  court.    On  May  7th 
various  creditors  of  B.  B.  Williams  &  Co. 
filed  petitions  in  the  chancery  court,  alleging 
that  they  had  brought  suits  at  law,  and  caused 
attachments  to  be  issued,  which  could  not  be 
levied  because  of  the  appointment  of  a  re- 
ceiver; that  said  assignment  waa  executed 
with  the  fraudulent  intent  to  cheat,  hinder, 
and  delay  the  creditors.    They  asked  to  levy 
their  attachments,  and  have  their  claims  paid 
out  of  the  fund  in  court.    Intervenors  aft- 
erwards  filed    an  amendment,  stating  the 
grounds  of  the  charge  of  fraud:    (1)  That 
Brodie  was  a  partner  of  B.  R.  Williams  & 
Co.,  and  that  the  preferred  debt  to  him  was 
his  capital  in  the  business;  (2)  that  assign- 
ors willfully  withheld  assets;  (3)  that  the 
purpose  of  said  tissignment  was  to  secure 
control  of  their  business  to  Brodie  for  the  in- 
terest of  assignors,  and  for  the  purpose  of 
cheating,  hindering,  and  delaying  creditors. 
Upon  the  trial,  evidence  was  introduced  to 
show  the  partnership  of  Brodie,  and    the 
withholding  of  property,  viz.,  a  note  of  Mar- 
tin for  8174.95,  and  an  equitable  interest  in 
some  lands  paid  for  by  check  of  firm  shortly 
before  the  assignment.    The  chancery  court, 
on  June  9, 1888,  decreed  that  Brodie  was  not 
a  partner;  that  the  intervenors  be  dismissed; 
and  that  the  parties  preferred  In  the  assign- 
ment have  distribution  of  the  fund  in  court. 
In  the  argument  here  appellants  take  broad- 
er ground  than  in  the  court  below.    It  is  in- 
sisted that  the  allegations  of  the  bill  filed 
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bj  Parker  ft  Worthen,  showing  the  goods 
"turned  over"  to  the  assignee;  the  circum- 
stances indicating  that  the  assignee  never 
took  an  inventory  or  gave  bond  to  justify 
such  possession:  together  with  tiie  simulta- 
neous execution  of  the  deed,  filing  of  the  bill, 
appearance  of  all  the  parties,  consent  to  the 
appointment  of  a  receiver, — show  that  it  was 
the  purpose  of  assignors  to  thwart  the  law 
relating  to  assignments,  and  to  conserve  their 
own  interests.  Neither  the  allegations  of 
the  petitions,  nor  proof  of  matters  prior  to 
or  contemporaneous  with  the  execution  of 
the  deed,  are  such  as  warrant  a  decision  of 
the  question  argued.  But  the  practice  which 
the  cause  discloses,  and  which  is  alleged  to 
be  prevalent,  is  not  one  to  be  commended. 
The  power  of  the  chancery  court,  in  the  ab- 
sence of  statutory  regulations,  to  supervise 
the  execution  of  trusts,  as  also  the  power  of 
shancery,  notwithstanding  the  statute,  to  in- 
terfere upon  proper  allegations  of  irreparable 
loss,  mismanagement,  incompetency  of  trus- 
tee, etc..  has  never  been  questioned.  £ut  to 
nullify  the  statute  upon  general  allegations 
of  benefita  to  be  derived  therefrom  is  not 
sanctioned  by  law  or  the  prindples  of  equity 
Jurisprudence.  In  this  case,  while  the  price 
obtained  for  the  stock  was  what  might  have 
been  fairly  obtained,  the  proceedings  illus- 
trate the  possibility  of  abuses.  The  bill  al- 
leged that  the  property  was  in  the  hands  of 
the  trustee;  in  argument,  it  is  conceded  that 
this  was  untrue.  It  was  alleged  that  a  iarge 
portion  of  the  stock  was  perishable.  A  care- 
ful examination  of  the  inventory  shows  that, 
in  a  stock  of  $5,412.S8,  articles  of  the  total 
value  of  S12.65  could  be  considered  perisha- 
ble. The  court  accepted  the  bid  of  L.  W. 
Mason  for  the  goods  and  fixtures.  The  re- 
ceiver paid  to  himself  cash,  and  became 
surety  on  notes  for  the  other  two-thirds,  ex- 
ecuted to  himself  as  receiver,  and  immedi- 
ately after  was  announced  as  a  partner  of  the 
purchaser  in  the  stock  purchased.  Brodie 
swears  that  he  made  the  arrangement  to  take 
an  interest  with  Mason  after  the  latter 
bought,  while  B.  R.  Williams  shows  that,  on 
the  day  t>efore  Mason  became  the  purchaser 
of  the  goods.  Brodie,  in  his  own  handwrit- 
ing, opened  the  accounts  of  Brodie  &  Mason 
on  page  28  of  the  old  journal  of  B.  R.  Will- 
iams A  Co.  Such  privileges  have  wisely  been 
forbidden  to  officers  of  the  courts. 

The  fact  of  the  partnership  of  J.  K.  Brodie 
-wtth  B.  B.  Williams  &  Co.  is  not  proved  to 
the  satisfaction  of  a  majority  of  the  court. 
The  evidence  might  make  him  liable  to  any 
one  who  bad  given  credit  on  the  faith  of  his 
declarations.  Possibly  this  influenced  him 
to  buy  the  claim  of  Whlttemore  &  Gordon, 
after  tlie  assignment  for  60  cents  on  the 
dollar. 

The  remaining  questions  relate  to  the  with- 
holding of  the  note  of  Martin,  and  the  inter- 
est in  the  lands  sold  after  the  assignment. 
Williams  claims  that  the  note,  although  pay- 
able to  B.  B.  Williams  &  Co.,  was  his  indi- 
vidual property,  and  that  be  forgot  its  exist- 
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ence,  and  that  the  land  was  not  intended  to 
be  conveyed  by  the  assignment.  The  grant- 
ing clause  conveyed  everything,  individual 
and  partnership,  real  and  personal,  except 
bis  exemptions.  Just  after  tiie  receiver  took 
charge,  Williams  asked  Martin  if  he  could  not 
take  up  the  note,  which  was  not  yet  due,  and 
offered  it  to  him  at  a  specified  price.  Martin 
paid  it  to  him  within  a  month  after  the  as- 
signment. Just  before  the  assignment,  Will- 
iams said  to  L.  W.  Cherry,  who  was  inter- 
ested in  the  land  with  him:  "I  transfer  that 
land  to  you . "  Cherry  answered :  "  That  does 
not  amount  to  anything."  Just  after  the 
assignment  he  began  negotiations  which  re- 
sulted in  un  early  sale,  and,  after  trying  in 
vain  to  get  Cherry  to  convey  the  land  for 
him,  he  made  the  deed  himself.  The  total 
nominal  assets  were  893,333.65.  The  total 
liabilities  were  $12,648.19.  The  deficit  was 
S3,314.54,  besides  all  capital  put  in  by  B.  B. 
and  J.  R.  Williams,  and  all  profits  on  sales. 
They  were  in  business,  altogether,  9  months 
and  19  davs.  When  asked  how  he  accounted 
for  this,  Williams  testified:  "Well,  if  you  teU 
me,I  will  give  you  8500.  So  far  as  I  know, 
there  has  been  a  loss  of  85,U00,  loss  in  mer- 
chandise. What  has  become  of  the  money  is 
more  than  I  can  tell  you  or  know  of."  On 
page  62,  transcript,  Williams  says  this  land 
was  not  put  into  the  assignment.  The  prop- 
erty was  never  delivered  to  the  assignee,  and 
was  never  intended  to  be.  Upon  this  condio 
tion  of  things  it  would  appear  impossible  to 
reach  a  conclusion  other  than  that  of  this 
court  in  Probst  v.  Weldon.  The  assignment 
pur|x>rted  to  convey  all  the  property  of  the 
assignors,  real  and  personal,  individual  and 
partnership,  except  that  exempt,  and  the  law 
pronounces  fraudulent  the  intentional  with- 
holding of  any  part  of  it.  Probst  v.  Welden, 
46  Ark.  405;  Sliultz  v.  Hoagland.  85  N.  Y. 
464;  Craft  v.  Bloom,  59  Miss.  69.  The  deed 
of  assignment  was  therefore  void,  and  the 
chancellor  erred  in  failing  to  so  find.  The 
decree  is  reversed,  and  the  cause  remanded, 
in  conformity  with  this  opinion;  and  requir- 
ing the  receiver,  out  of  funds  which  have 
come  to  his  hands  from  sale  of  stock  and  col- 
lections, to  pay  the  several  interveners,  upon 
the  proper  establishment  of  their  demands, 
in  the  order  in  which  their  petitions  were 
filed,  the  amount  of  their  several  claims. 


Wells  v.  Statb. 

{Supreme  Court  of  Arkanaas.   May  8, 1890.) 

Cbixthal  Law— GautSB  ov  Vbnijb— Looal  Pkbi- 

ITDICB. 

1.  Itansf.  Dig.  t  8106,  provides  that  any  crim- 
inal oause  pendinK  in  a  oirouit  court  may  be  re- 
moved to  the  circuit  court  of  another  county  when- 
ever it  shall  appear  that  tbe  Inb  abitanta  of  the  coun- 
ty In  wbioh  the  cause  is  pendiog  are  so  prejudiced 
against  defendant  that  an  impartial  trial  oanuot  be 
had.  Act  Deo.  15, 1875,  which  establishes  separate 
courts  in  the  county  of  Yell,  provides  that  they 
"may  change  the  venue  of  cases  from  one  district 
to  another,  orto  any  other  county  in  the  judicial  cir- 
cuit, in  like  manner  as  changes  of  venue  are  grant- 
ed in  this  state. "    Held  that,  where  an  applicatioa 
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for  •  change  of  ▼enne  states  that  the  Inhabitants  of 
TeU  county  are  prejndiced  against  defendant,  the 
oanse  should  be  removed  to  another  county,  and  not 
to  another  district  of  Yell  county. 

8.  In  such  an  application,  an  averment  that  a 
similar  prejudice  exists  in  another  coontgr  is  aur- 
plusage. 

Appeal  from  circuit  coarl;.  Yell  ooanty;  J. 
E.  Crayemb.  Special  Jadge. 

8.  W.  WUliams  and  J.  P.  Bper»,  for  ap- 
pellant. W.  B.  Atkinson,  Atty.  Oen.,  and 
T.  D.  Orauford,  for  the  State. 

HuaHBS,  J.  The  appellant  was  indicted 
for  murder  in  the  first  degree  by  the  grand 
jury  in  the  Dardanelle  district  of  Yell  county. 
Ark.,  was  arraigned,  and  pleaded  not  guilty, 
and  then  Bled  a  motion  for  a  change  of  venue 
on  the  ground  that  the  minds  of  the  inhab- 
itants of  Yell  county,  where  the  cause  was 
pending,  were  so  prejudiced  against  him  that 
he  could  not  obtain  a  fair  and  impartial  trial 
therein,  and  concluded  tlie  motion  by  saying: 
"This  applies  also  to  Pope  county."  The 
motion  was  sworn  to  by  defendant  and  three 
other  persons.  The  court  decided  to  over- 
rule the  motion  unless  so  amended  as  to  ap- 
ply to  the  Dardanelle  district  of  Yell  county 
alone,  and  that  if  so  amended  a  change  of 
venue  would  be  ordered.  The  defendant 
and  his  counsel  refused  to  amend  said  mo- 
tion, and  the  court  overruled  it,  to  which 
the  defendant  at  the  time  excepted.  He  was 
tried  and  convicted  of  murder  in  the  first  de- 
gree. He  filed  a  motioa  for  a  new  trial, 
which  was  overruled,  to  which  an  exception 
was  saved.  He  then  filed  a  motion  in  arrest 
of  judgment  on  the  ground  that  the  court, 
after  the  motion  for  change  of  venue  had 
been  filed,  had  no  jurisdiction  to  try  the  cause, 
and  should  have  made  the  order  for  the  re- 
moval of  it  to  some  other  county  of  that  ju- 
dicial district  for  trial.  The  motion  in  ar- 
rest was  overruled,  and  the  defendant  ex- 
cepted, tendered  his  bill  of  exceptions,  and 
appealed. 

The  first  ground  of  the  motion  for  a  new 
trial  was  that  th&  court  erred  in  not  grant- 
ing the  change  of  venue.  There,  were  other 
grounds,  which  we  do  not  deem  it  necessary 
to  notice  further  than  to  say  that  the  Instruc- 
tions appear  to  have  been  fair  to  the  defend- 
ant. Section  10,  art.  2.  of  the  constitution 
provides  that  "in  all  criminal  prosecutions, 
the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial  by  an  impartial  jury  of  the 
county  in  which  the  crime  shall  have  been 
committed:  provided,  that  the  venue  may  be 
changed  to  any  other  county  of  the  judicial 
district  in  which  the  indictment  is  found,  up- 
on the  application  of  the  accused,  in  such 
manner  as  now  is,  or  may  be,  prescribed  by 
law."  Section  2195,  Mansf.  Dig.,  provides 
that  any  criminal  cause  pending  in  any  cir- 
cuit court  may  be  removed  by  the  order  of  such 
court,  or  by  the  judge  thereof  in  vacation,  to 
the  circuit  court  of  another  county,  whenev- 
er it  shall  appear  in  the  manner  thereinafter 


provided  that  the  minds  of  the  inhabitants 
of  the  county  in  which  the  cause  is  pending 
are  so  prejudiced  against  the  defendant  that 
a  fair  and  impartial  trial  cannot  be  bad  there- 
in. The  sixth  section  of  the  act  of  Decem- 
ber 15.  1875,  entitled  "An  act  to  esUblish 
separate  courts  in  the  county  of  Yell,"  pro- 
vides "that  the  circuit  courts  hereby  estab- 
lished in  the  respective  districts  of  Yell 
county  shall  be  as  distinct  from  each  other, 
and  shall  have  the  same  relation  to  each  oth- 
er, as  if  they  were  circuit  courts  of  different 
counties,  and  may  change  the  venue  of  cases 
from  one  district  to  the  other,  or  to  any  oth- 
er county  in  the  judidal  circuit,  in  like  man- 
ner as  changes  of  venue  are  granted  in  this 
state."  Page  190,  g  6.  In  Walker  v.  Stot«. 
85  Ark.  386,  it  was  held  that  this  act  was 
constitutional,  and  that  "the  provision  limit- 
ing the  selection  of  the  grand  and  petit  juries 
in  the  Dardanelle  district  to  the  territory 
comprised  within  the  district  is  not  in  con- 
flict with  the  tenth  section  of  the  declaration 
of  rights.  While  it  Is  competent  for  the  cir- 
cuit court,  under  this  act,  to  change  the 
venue  in  a  criminal  case  from  one  of  these 
districts  to  the  other,  where  the  application 
for  a  change  of  venue  states  only  that  the 
minds  of  the  inhabitants  of  the  district  from 
which  the  change  is  sought  are  so  prejudiced 
against  the  defendant  that  a  fair  and  impar- 
tial trial  could  not  be  had  therein,  we  do  not 
think  it  competent  for  the  court  to  refuse  to 
grant  the  change  of  venue  to  another  county 
in  the  same  judicial  district  when  the  cause 
or  ground  of  the  appliciition  is  made  to  ex- 
tend to  the  whole  county,  as  In  this  case, 
and  is  otherwise  in  accordance  with  the  stat- 
ute. 

The  words  in  the  motion,  "this  applies 
also  to  Pope  county,"  were  mere  surplusage. 
Another  county  than  the  one  in  which  a 
criminal  cause  is  pending  cannot  properly  be 
included  in  a  motion  for  change  of  venue, 
but  in  a  civil  cause  the  statute  permits  it 
When  a  motion  for  a  change  of  venue  in  a 
civil  cause,  supported  by  proper  a£Bdavits,  is 
made  in  due  time,  in  accordance  with  the 
statute,  upon  the  ground  that  the  'minds  of 
the  inhabitants  of  the  county  where  the  cause 
is  pending  are  so  prejudiced  against  the  de- 
fendant that  he  cannot  obtain  a  fair  and  im- 
partial trial  therein,  it  becomes  the  impera- 
tive duty  of  the  court  to  order  the  removal 
of  the  cause,  and  the  defendant  cannot  ba  re- 
stricted to  another  district  for  holding  court 
in  the  same  county,  but  is  entitled  to  have 
the  cause  removed  for  trial  to  another  coun- 
ty in  the  same  judicial  district,  in  acoord- 
ance  with  the  constitution  and  statutes. 
There  was  error  in  the  judgment  of  the  cir- 
cuit court,  in  refusing  to  order  a  change  of 
venue  in  the  cause,  upon  the  application  of 
the  defendant,  unless  he  would  so  amend  his 
motion  as  to  make  it  apply  alone  to  the  Dar- 
danelle district  of  Yell  county,  for  which  the 
cause  is  reversed  and  remanded. 
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Wood  et  al.  v.  Holland  et  al. 

(Supreme  Court  of  Arkansas.    March  22, 1890.) 

KoBTo^oia — Rbdbmftiok— Fdbcrasb  IIokbt. 

1.  Act  Ark.  March  17, 1S78,  {  1,  provides  that 
•t  all  mortgage  sales  the  "property  shall  not  sell 
for  less  than  two-thirds  of  the  appraised  value 
thereof:  proyided,  that  this  act  shall  not  apply  to 
•ales  of  property  for  the  purchase  money  thereof, " 
eto.  It  also  provides  that,  In  cases  of  sales  of  real 
estate,  it  shall  bring  two-thirds  of  its  appraised 
valae;  and,  if  not  sold  for  that  amount,  then  at  the 
end  of  twelve  month*  It  may  be  sold  without  ref- 
«renoe  to  its  appraisement,  and  that  real  property 
nay  be  redeemed  hythe  mortgagor  at  any  time 
within  13  months.  Held,  that  the  mortgagor,  in 
case  of  sale  of  real  property,  had  the  right  to  re- 
deem in  one  year,  whether  the  debt  be  for  the  pur- 
chase money  or  not. 

2.  But  the  mortgagor  must  offer  to  pay  the 
whole  purchase  monev  due,  and  not  merely  the 
•mount  for  which  the  land  sold,  with  interest  and 
ooata. 

Appeal  from  White  chancery  court;  D.  W. 
Oabroll,  Chancellor. 

On  the  16th  day  of  May.  1888,  J.  P.  Wood 
and  C.  W.  Wood  filed  their  comptaint,  in 
which  they  alleged  that  in  November,  1882, 
they  purchased  of  John  O.  Holland  and 
A..  F.  Sanders  certain  described  land,  for 
which  they  agreed  to  pay  $600.  and  that  they 
executed  their  notes,  and  to  secure  them  on 
the  same  day  executed  a  mortgage  on  the 
)and:  that  on  the  14th  day  of  May,  1887.  the 
trustee  in  said  mortgage,  on  default  in  pay- 
tnent  of  the  notes,  offered  said  lands  for 
sale,  and  that  John  G.  Holland  became  the 
purchaser  at  the  price  of  (250,  and  received 
a  deed;  that  on  the  7th  day  of  May,  1888,  ap. 
pellants.  claiming  the  right  to  redeem  said 
lands,  tendered  the  amount  bid  thereon,  with 
lU  per  cent,  interest  and  the  cost  of  said 
sale,  which  tender  was  refused.  To  this  com- 
plaint appellees  demurred,  the  demurrer  was 
sustained,  and  complainants  appeal.  The 
questions  involved  were  whether  appellants 
iiad  the  right  to  redeem  at  all,  and  whether, 
tf  they  had  the  right  to  redeem,  they  would 
be  required  to  tender  the  amount  for  which 
the  land  was  sold  under  the  trust-deed,  with 
Interest  and  cost,  or  the  amount  of  the  orig> 
inal  purchase  price  of  the  land,  with  interest 
and  cost  of  sale.  The  questions  involved  the 
construction  of  section  1  of  an  act  of  the  gen- 
eral assembly  of  this  state  approved  March 
17, 1879,  p.  94.  This  section  provides  "that, 
at  all  sales  of  personal  or  real  property  under 
mortgages  and  deeds  of  trust  in  this  state, 
such  property  shall  not  sell  for  less  than  two- 
thirds  of  the  appraised  value  thereof:  pro- 
vided, that  this  act  shall  not  apply  to  sales  of 
properly  for  the  purchase  money  thereof, " 
etc.  The  same  section  further  on  provides 
that,  in  cases  of  sales  of  real  estate,  it  shall 
bring  two-thirds  of  its  appraised  value.  If 
not  sold  for  that  amount,  then,  at  the  end  of 
12  months,  it  may  be  sold  without  reference 
to  its  appraisement,  and  that  real  property 
may  be  redeemed  by  the  mortgagor  at  any 
time  within  12  montlis.  It  was  contended 
by  appellants  that  this  act  did  not  apply  to 
sales  made  under  mortgages  or  trust-<leeds. 
so  far  as  the  same  required  an  appraisement, 


and  that  theproperty  should  bring  two-thirds 
of  its  appraised  value;  but  that  It  applied 
to  such  sales  so  far  as  it  relates  to  redemp- 
tions. Appellees  contended,  on  the  other 
hand,  that  the  provisions  of  the  act  had  no 
application  whatever,  wliere  the  sale  was 
made  by  the  trustee  to  pay  the  purchase 
money,  as  was  done  in  this  case. 

J.  F.  Wood  and  C.  W.  Wood,  pro  »e.  J, 
W.  Hoiue,  for  appellees. 

Feb  Citbiah.  The  act  of  March  17,  1879. 
regulating  sales  of  property  under  mortgages 
and  deeds  of  trust,  gives  to  the  mortgagor, 
in  case  of  sale  of  real  property,  the  right  to 
redeem  within  one  year,  wlietber  the  debt  be 
tor  the  purchase  money  or  not. 

In  offers  to  redeem,  under  the  provision, 
the  act  prescribes  the  amount  to  be  tendered. 
The  tender  in  this  case  was  sulBcient.  But 
when  the  party  goes  into  a  court  of  equity  to 
redeem,  he  must  offer  to  pay  the  whole  pur- 
chase money  due,  and  the  absence  of  any 
tender  to  this  end  in  the  bill  of  appellants 
malies  the  action  of  the  court  correct.  This 
will  not  prejudice  any  future  action  by  ap> 
pellants.    Affirm. 


Thornton  v.  Sihom  «t  al, 
(Supreme  Oofuirt  of  Arkansas.    April  IS,  Ifiga) 

Assiamuira  fob  Bbmbiit  o*  Cbbditob»— 
Validitt. 
A  deed  of  assignment  for  the  benefit  of  cred- 
itors, which  makes  preferences,  and  provides  that 
after  the  preferred  creditors  are  paid  all  other 
creditors  shall  be  paid  pari  passu,  and  directs  the 
assignee  to  wind  up  the  estate  as  the  law  directs, 
is  not  void  for  failure  to  specify  the  time  within 
which  the  creditors  are  to  accept  its  provisions 
and  surrender  their  debts. 

Appeal  from  circuit  court,  Ouachita  coun« 
ty;  C.  W.  Suira,  Judge. 

In  attachment  proceedings  by  H.  T.  Simon, 
Gregory  &  Co.  against  WiUiam  Hilton.  T.  I. 
Thornton  interpleaded,  claiming  the  attached 
property  as  assignee  under  a  deed  of  assign- 
ment made  by  defendant  for  the  l>enetit  of 
his  creditors.  The  deed  set  out  the  names  of 
various  creditors ;  and  made  a  preference  of 
a  few  of  them,  but  made  no  conditions  that 
they  should  or  should  not  accept  the  same, 
nor  did  it  require  them  to  surrender  their  de- 
mands. It  declared  that  after  they  were 
paid  all  the  other  creditors  should  be  paid 
pari  passu;  that  the  debtor  could  not  pay 
his  debts;  and  that  the  assignee  was  to  wind 
up  the  estate  as  the  law  directs.  The  court 
declared  the  deed  void  on  the  ground  that  it 
failed  to  specify  any  time  within  which  the 
creditors  were  to  accept  the  provisions  made 
for  them  and  surrender  their  debts.  From 
the  judgment  sustaining  the  attachment,  the 
assignee  appeals. 

B.  W.  Johnson  and  John  R,  Thornton,  for 
appellant.  /.  it.  Barker  and  H.  ff.  Sunn, 
tot  appellees. 

Per  Curiah.  The  deed  of  assignment 
contains  none  of  the  provisions  which  con- 
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denmed  the  deed  in  Collier  v.  Davis,  47  Ark. 
867,  1  S.  W.  Rep.  684.— the  case  relied  upon 
by  the  appellees.  See  Wolf  v.  Gray,  ante, 
512.  The  deed  is  good  on  its  face,  and  the 
oonrt  erred  in  holding  it  void.  Reverse  the 
judgment,  and  remand  the  cause  for  further 
proceedings. 


8t.  Louis,  I.  M.  &  S.  Ry.  Ck>.  v.  Gaines. 
(Supreme  Court  of  Afkansag.  April  26, 1890.) 
HiSTBK  Ain>  Sbwast— DBrsorrvB  Applunobs— 

EVIBBHOE. 

In  an  action  by  a  brakeman  against  a  rail- 
road company  for  personal  injuries,  caused  by  de- 
fective applianoee  on  defendant's  cars,  evidenoe 
that  a  sufficient  force  of  car  inspectors  was  not  em- 
ployed by  defendant,  where  it  is  also  shown  that 
this  particular  car  was  inspected,  and  that  one  of 
the  oar  inspectors  got  drunk  sometimes  when  not 
on  duty.  Is  not  snfflclent  to  show  that  defendant 
failed  to  use  reasonable  care  in  seeing  that  its  cars 
were  In  a  safe  condition. 

Appeal  from  circuit  court,  La  Fayette  coun- 
ty; C.  E.  MiTCHBLL,  Judge. 

Action  for  personal  injuries  by  John 
Gaines  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  The  com- 
plaint alleged  that  "on  December  29.  1882, 
plaintiff,  John  Gaines,  was  in  the  employ  of 
defendant  railway  company  as  a  brakeman, 
and  while  at  work  uncoupltng  cars  on  a 
through  freight  train,  at  the  town  of  Mal- 
vern, Ark.,  on  said  day,  by  reason  of  a  de- 
fective draw-head,  he  had  the  middle  Qnger 
of  bis  left  tiand  so  badly  mashed  that  it  bad 
to  be  amputated;  to  his  damage  five  thousand 
dollars."  The  answer  denied  specifically  all 
negligence  on  defendant's  part,  and  charged 
contributory  negligence  on  the  part  of  the 
plaintiff.  Evidence  was  introduced,  both  by 
plaintiff  and  defendant,  bearing  on  the  ques- 
tion whether  the  draw-head  by  reason  of 
which  plaintiff  was  injured  was  defective, 
and  as  to  the  care  defendant  exercised  in 
keeping  its  cars  in  good  and  safe  condition. 
A  verdict  was  rendered  for  defendant  for 
$3,500.  Defendant  moved  for  a  new  trial, 
which  was  refused.  On  appeal  the  judg- 
ment was  set  aside,  and  a  new  trial  ordered. 
46  Ark.  5t)6.  The  decision  of  the  appellate 
court  was  based  on  the  ground  that  it  was 
not  shown  by  plaintiff  that  the  company 
knew,  or  by  the  use  of  reasonable  diligence 
could  have  known,  of  the  defective  condition 
of  the  draw-head.  Another  ground  for  the 
decision  was  the  refusal  of  the  court  to  in- 
struct the  jury  that  the  brakeman  (plaintiff) 
and  the  car  inspector  were  fellow-servants. 
A  new  trial  was  had,  which  again  resulted 
in  a  verdict  for  plaintiff,  and  defendant  again 
appeals. 

Dodge  <fi  Johnson,  for  appellant.  Will- 
iatnt  &  SMnn  and  James  M.  Montgomery, 
for  appellee. 

Feb  Cubiam.  The  law  of  this  case  is 
unalterably  fixed  by  the  judgment  on  the 
former  appeal.  46  Ark.  566.  The  facts,  as 
measurod  by  the  legal  standard  then  estab- 
lished, were  declared  to  be  insufficient  to  sus- 


tain a  judgment  for  the  plaintiff.  The  addi- 
tional facts  adduced  at  the  second  trial  are 
few,  and  do  not  change  the  legal  aspect. 
They  were  an  attempt  to  show  that  a  sufl3cient 
force  of  inspectors  to  perform  the  duties, 
when  several  trains  arrived  at  once,  was  not 
employed,  and  that  one  of  the  inspectors  was 
inefficient.  As  to  the  first  point,  it  was  not 
shown  that  the  emergency  in  which  the  force 
miglit  have  proved  inefficient  bad  arisen  to 
contribute  to  the  injury  in  this  case,  but,  on 
the  contrary,  it  was  shown  that  the  plain- 
tiff's train  was  insptected;  and  on  the  second 
point  the  proof  was  only  that  one  of  the  in- 
spectors sometimes  got  drunk  when  not  on 
duty, — nothing  more.  That  was  insufficient 
to  take  the  case  out  of  the  rule  of  the  former 
decision.    Reverse  the  judgment. 


Laniqan  et  al.  v.  Sweant  et  al. 

{Supreme  Court  of  Arkansas.    April  96,  1S90.) 

lIoRTOAOES — Power  of  Sai.b — ^EiXBOCTiox. 
A  mortgage  contained  a  power  in  the  mort- 
gagee or  her  assigns,  on  default,  to  sell  the  prem- 
isea  at  public  or  private  sale,  and  convey  the  same 
to  the  purchaser  in  fee-simple  absolute.  On  do- 
fault  the  mortgagee's  assignee  executed  an  abso- 
lute deed  of  the  land,  unambiguous  In  Its  terms, 
to  defendant.  The  deed  did  not  refer  to  Uie  mort- 
gage or  the  power  of  sale,  and  the  note  secored  by 
the  mortgage  was  not  assigned  to  defendant. 
Held,  that  the  conveyance  was  an  execution  of  the 
power,  and  not  an  assignment  of  the  mortgage. 

Appeal  from  circuit  court,  Sebastian  ooun- 
ty;  G.  A.  Grace,  Special  Judge. 

J.  M.  Moore,  for  appellants.  Jos.  M.  Hill, 
for  appellees. 

Heminowat,  J.  This  is  a  bill  on  the  part 
of  the  plaintiffs,  as  the  heirs  at  law  of  Pat 
Sweany,  to  redeem  lands  mortgaged  by  him 
in  bis  life-time,  and  which,  it  is  allegeti,  the 
appellees  hold  as  assignees  of  the  mortgage. 
The  appellees  contend  that  they  acquired  tlie 
land  by  purchase  under  the  power  of  sale 
contained  in  the  mortgage,  and  deny  that 
they  hold  as  mortgagees.  The  mortgage  was 
executed  to  Harriet  A.  Cabell  as  security  for 
a  note  payable  to  her  order  eight  months 
after  date  thereof;  and  it  contained  the  pro- 
visions that,  if  default  should  be  made  in  tiie 
payment  of  the  note,  "the  said  Harriet  A. 
Cabell,  her  executors,  administrators,  or  as- 
signs, should  have  power  to  sell  the  prem- 
ises either  at  public  or  at  private  sale,  and 
convey  the  same  to  the  purchaser  in  fee- 
simple  absolute."  The  mortgagor  died,  and 
the  note  was  not  paid.  Subsequently  Har- 
riet C-abell  assigned  the  mortgage  and  note 
to  one  y.  Dell,  entering  the  assignment  of 
the  mortgage,  on  the  copy  of  it,  in  the  office 
of  the  recorder  of  deeds.  Dell  held  the  mort- 
gage and  note  until  October  4,  1879.  On 
that  day  he  executed  a  deed  of  conveyance  in 
usual  form,  with  covenants  of  seisin  and 
warranty  of  title,  purporting  to  convey  the 
land  to  the  defendant  Ed  Lanigan  for  the 
consideration  of  SIOO.  This  de^  contained 
no  reference  to  the  mortgage,  or  the  powei 
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of  sale  therein  contained,  and  It  does  not  ap- 
l>ear  that  the  note  was  assigned  or  delivered 
to  Lanigan. 

The  effect  of  that  deed  is  the  only  question 
for  our  consideration.  The  plaintiH  contends 
that  its  only  effect  was  to  convey  Dell's  in- 
terest as  a  mortgagee,  wbile  tlie  appellee 
contends  that  it  was  an  execution  of  the 
power  of  sale  in  the  mortgage,  and  passed 
the  title  formerly  held  by  Pat  Sweany.  The 
question  must  be  determined  by  the  intent  of 
tlie  parties,  to  be  ascertained  from  the  con- 
tents of  the  deed,  and  the  relations  of  the 
grantor  to  the  property  affected.  1  Sugd. 
Powers,  *  421.  The  instrument  is  itself  un- 
ambiguous, and  manifests  an  intent  on  the 
part  of  the  grantor  to  convey  a  perfect  estate 
in  fee-simple  absolute.  Now,  in  view  of  the 
relation  of  the  grantor  to  the  land  conveyed, 
is  the  deed  consistent  with  any  other  intent? 
It  is  not  the  usual,  direct,  or  simple  means 
of  assigning  a  note  secured  by  mortgage. 
That  such  an  instrument,  executed  by  one 
who  had  a  lien  but  not  an  estate  in  the  land, 
might  l>e  construed  as  transferring  the  lien, 
is  true;  but  this  effect  would  be  given  be- 
cause it  could  not  operate  to  convey  an  es- 
tate, and  it  would  be  presumed  that  the 
grantor  intended  bis  act  to  be  effective. 
Still  this  is  a  result  reached  by  construction, 
and  not  by  the  usual  and  natural  significance 
of  the  thing  done.  If  it  be  said  that  the 
grantor  intended  to  convey  his  legal  estate 
as  mortgagee,  the  difiBculty  is  met  that  the 
legal  estate  was  not  in  the  grantor.  It  had 
been  conveyed  by  deed  to  Harriet  Cabell,  and 
there  rested;  but  that  instrument  vested  the 
power  in  Harriet  Cabell,  her  executors,  ad- 
ministrators, or  assigns,  to  convey  the  land 
in  fee-simple.  So,  if  Dell  intended  to  pass 
the  legal  estate,  be  could  do  so  under  the 
power  in  the  mortgage;  but  could  he  do  so 
by  virtue  of  his  interest  as  the  assignee  of 
the  mortgage?  Although  it  is  well  settled 
that  the  assignment  carried  to  the  assignee 
the  right  to  the  security,  which  be  might  en- 
force, it  is  equally  well  settled  that  he  cannot 
convey  a  legal  title  in  the  lands  simply  by 
virtue  of  his  interest,  for  the  reason  that  he 
had  none  to  convey.  The  assignment  con- 
tained no  words  of  grant,  and  was  lacking  in 
the  essential  elements  of  a  conveyance  to 
pass  legal  title.  Cottrell  v.  Adams,  2  Biss. 
351;  Edgerton  v.  Young,  43  111.  464;  Jordon 
v.  Cheney,  74  Me.  359;  Williams  v.  Teachey, 
85  N.  C.  402;  Worden  v.  Adams,  15  Mass. 
233;  Adams  v.  Parker.  12  Griiy,  53;  1 
Jones,  Mortg.  §  787.  Whether  a  convey- 
ance containing  no  reference  to  a  power 
should  be  construed  as  an  execution  of  the 
power,  or  as  a  conveyance  of  the  grantor's 
estate,  has  been  often  submitted  to  the 
courts  in  this  country  and  in  England.  The 
rule  which  controls  courts  in  such  cases  is 
now  well  established  and  clearly  defined,  and 
there  is  exceptional  unanimity  and  harmony 
in  judicial  utterance  upon  tlie  subject.  The 
rule  as  first  announced  in  England  was  that. 


if  such  a  conveyance  would  have  no  effect  at 
all  without  reference  to  the  power,  it  would 
be  referred  to  the  power;  but  if  it  would 
have  some  effect,  though  not  all  expressed  on 
its  face,  it  should  be  referred  to  the  gran- 
tor's interest.  But  the  rule  is  much  more 
liberal  under  subsequent  adjudications;  and 
it  is  now  generally,  if  not  universally,  held 
that,  if  such  a  conveyance  would  have  some 
effect  iftreferred  to  an  interest,  but  would 
not  have  full  effect  without  reference  to  a 
power,  it  should  have  effect  by  viitue  of  the 
power.  This  seems  reasonable  and  right,  for 
the  grantor  is  understood  in  equity  to  engage 
with  his  grantee  to  make  his  conveyance  as 
effectual  as  he  has  power  to  make  it;  and  it 
should  be  assumed  that  he  acted  by  virtue  of 
whatsoever  right  enabled  him  to  discharge 
his  full  undertaking,  and  his  act  will  be  so 
referred. 

We  deem  an  examination  and  review  of 
the  authorities  in  this  opinion  unnecessary. 
Sir  Edward  Sugden,  after  a  review  of  the 
cases,  announces  a  conclusion  which  we  be- 
lieve correct.  He  says  an  intent  apparent 
upon  the  face  of  an  instrument  to  dispose  of 
all  the  estate  would  be  deemed  a  sufficient  ref- 
erence to  the  power  to  make  the  instrument 
operate  as  an  execution  of  it,  inasmuch  as  the 
words  of  the  instrument  cannot  otherwise  be 
satisfied.  If  any  would  investigate  the  sul>- 
ject  further,  we  would  refer  to  tlie  discussion 
of  the  question  by  Sir  Edward  Sugden,  and 
the  cases  below:  1  Sugd.  Powers,  •412- 
*422;  Campbell  v.  Johnson,  65  Mo.  439; 
Warner  v.  Insurance  Co.,  109  IT.  S.  857,  8 
Sup.  Ct.  Rep.  221;  Funk  v.  Eggleston,  92 
111.  515;  Blagge  v.  MUes,  1  Story.  445-450. 

The  attorney  for  appellant  cites  us  to  the 
case  of  Pease  v.  Iron  Co.,  4S  Mo.  124,  as  sus- 
taining a  different  view  in  acase  very  similar 
to  this.  The  conclusion  reached  in  that  case 
is  favorable  to  his  contentioh;  but,  in  our 
judgment,  the  opinion  fails  to  support  it.  It 
rests  upon  no  reason  which  would  entitle  it 
to  much  persuasive  force  with  us;  and  it 
loses  what  ii  might  possess  because  the 
court  that  delivered  it  has  since  then  over- 
ruled its  former  opinions,  and  approved  the 
rule  above  stated.  Campbell  v.  Johnson, 
supra. 

If  the  deed  from  Dell  is  given  effect  by  ref- 
erence to  his  interest,  the  grantee  therein  ac- 
quires a  chose  in  action,  with  a  mortgage  on 
the  land  to  secure  it.  That  materiiilly  cur- 
tails the  effect  of  the  deed.  If  it  be  referred 
to  the  power,  the  grantee  acquires  an  estate 
in  fee-simple.  It  has  effect  according  to  its 
terms  and  tenor,  and  we  must  conclude  that 
such  was  the  intent  of  the  parties.  That  it 
was  sold  at  a  great  sacrifice  may  be  true,  but 
it  does  not  appear  that  it  was  attended  by  bad 
faith  or  willful  misconduct.  As  Lanigan  ac- 
quired title  by  the  conveyance  from  Dell,  it 
is  unnecessary  for  us  to  consider  the  other 
questions  raised  upon  the  argument.  The 
judgment  will  be  reversed,  and  the  cause  dis- 
missed. (  I 
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St.  Lome,  L  M.  &  S.  Bt.  Co.  e.  Bennbt. 
(Supreme  Cowrt  vf  Arkanaa*.    Hay  8, 1890.) 

PBIirOIPAI.  USD  AOB27T — C0NTBi.aT8  Ot  AOBITT. 

In  an  action  aealnst  a  railroad  company  for 
board  famished  to  its  employes,  under  contract 
with  its  road-master,  though  it  appears  that  the 
road-master  "bad  made  oontracts  to  board  secUon- 
men  aU  along  the  line, "  and  that  "it -was  the  cus- 
tom ot  railroads  in  that  section  of  country  for  road- 
masters  to  hire  boarding  bosses, "  the  company  is 
not  liable,  in  the  absence  of  proof  of  awthoritr  to 
the  road-master  to  make  such  a  contract,  or  of  Its 
ratification  of  similar  contracts. 

Appeal  from  circuit  court,  Craighead  ooan> 
ty;  J.  £.  BiDoiCK,  Judge. 
Dodge  &  Johnson,  for  appellan£. 

CocKRiLL,  C.  J.  The  appellee  furnished 
board  to  employes  of  the  railway,  and,  failing 
to  receive  his  pay,  sued  the  railway  therefor; 
claiming  that  the  road-mnster  of  the  com- 
pany had  employed  him  to  board  the  men  for 
ihe  company.  There  was  a  jury  trial,  and  a 
verdict  and  judgment  for  the  plaintiff.  The 
railway  insists  that  the  proof  fails  to  show 
that  the  road-masier  was  authorized  to  charge 
it  by  contract  for  the  purpose.  We  quote  all 
the  proof  upon  that  point.  It  was  tliat  the 
company's  road-master  had  "made  contracts 
to  board  sectionmen  all  along  the  road,"  and 
that  "it  was  the  custom  of  railroads  in  that 
■ection  of  country  for  road-masters  to  hire 
boarding  bosses."  Now,  it  is  not  incident  to 
the  operation  of  a  railroad  that  it  should  pay 
the  board  of  its  employes.  It  is  not  within 
the  apparent  scope  of  the  authority  of  a  road- 
master  to  bind  the  company  to  do  so;  and  his 
contract  to  pay  for  board  does  not  bind  the 
company,  unless  he  was  expressly  authorized, 
or  the  facts  justify  the  inrerence  that  he  had 
the  implied  authority.  There  is  no  reason  to 
contend  that  there  was  express  authority, 
and  the  question  is,  can  the  proof  be  said  to 
justify  the  juryin  the  conclusion  that  he  had 
implied  authority?  Whether  the  contract 
which  the  road-masters  were  in  the  habit  of 
making  was  of  a  cliaracter  to  bind  the  com- 
pany to  pay  the  board  of  its  employes,  or  to 
see  that  the  employes  settled  their  own  ac- 
counts, or  what  the  nature  of  the  contract 
was,  is  not  disclosed.  But,  conceding  that 
the  usage  of  the  road-masters  on  other  roads 
would,  in  any  event,  be  competent  proof  to 
throw  liability  upon  the  defendant  for  unau- 
thorized action  of  its  road-master,  it  could 
only  be  when  it  was  shown  that  there  was  a 
well-defined  and  publicly  kuown  usage  for 
road-masters  to  bind  the  company  to  pay  the 
board  of  its  employes  unconditionally.  The 
nature  of  the  contracts  which  the  defendant's 
own  road-master  had  frequently  made  is  not 
clearly  defined;  but,  whatever  it  was,  the 
proof  fails  to  show  that  knowledge  of  the  fact 
that  he  had  made  contracts  was  ever  brought 
home  to  the  company,  or  that  it  ever  ratitled 
or  assented  to  the  road-master's  action  in  any 
form.  The  employes  may  have  paid  their 
own  board  without  the  road-master's  contracU 
being  made  known  to  the  company,  or  the 
company  may  have  repudiated  all  the  other 


contracts  made  by  him,  Just  as  it  does  this 
one.  When  one  has  frequently  authorized 
his  agent  to  do  acts  outside  the  line  of  his 
ordinary  employment,  and  beyond  the  scope 
of  hii>  apparent  authority,  or  has  commonly 
ratlQed  such  acts  when  done,  other  persons, 
with  knowledge  of  the  facts,  who  deal  with 
him  in  reference  to  similar  matters,  are  justi- 
fied in  presuming  that  he  is  empowered  by 
his  principal  to  bind  him  in  reference  there- 
to. But  the  authority  is  not  established  by 
proof  that  the  agent  has  frequently  so  acted, 
unless  it  is  also  proved,  or  the  circumstances 
justify  the  inference,  that  the  person  to  be 
charged  as  principal  assented  to  such  acts. 
The  authority  of  an  agent  is  never  proved  by 
the  bare  fact  that  the  person  claiming  the 
power  has  exercised  it.  That  alone  proves 
nothing  against  the  supposed  principal,  yet 
that  is  all  that  was  proved  in  this  case.  The 
verdict  is  not  sustained  by  the  evidence,  and 
the  judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 


COTUIJ.A  et  al.  V.  GoaoAN  et  al. 

(Supreme  Court  of  Terns.    April  18,  1890.) 

Appbal— Kbview— Bond. 

1.  Where  the  district  court,  on  appeal  from  • 
justice's  court,  overrules  a  plea  to  the  jurisdiction 
of  the  justice,  it  cannot  be  reviewed  if  the  record 
fails  to  show  any  evidence  offered  in  support  of 
the  plea,  or  action  taken  on  the  question  of  juris- 
dlotlon. 

3.  Though  on  appeal  from  a  justice  of  the  peace 
to  the  district  court,  in  an  action  on  a  contract  and 
to  foreclose  a  chattel  mortgage,  defendants  are 
successful  to  the  extent  of  the  mortgage,  the  sure- 
ties on  their  appeal-bond  are  liable  on  the  judgment, 
under  Rev.  St.  Tex.  art.  1689,  which  requires  Xhe 
appeal-bond  to  be  conditioned  that  the  appellant 
shall  probecute  the  appeal  to  effect,  "and"  shall 
satisfy  the  judgment  rendered  against.him. 

8.  The  refusal  of  the  court  to  file  conclusions 
of  law  and  fact,  on  written  request,  will  not  be 
oonsidered  on  appeal,  unless  there  is  a  bill  of  ex- 
ceptions to  the  court's  action. 

Appeal  from  district  court,  Bexar  county. 
Elias  Edmonds,  for  appellants. 

Gaines,  J.  This  suit  was  instituted  in  a 
justice's  court  by  appellees  to  recover  of  ap- 
pellant Cotulla  a  balance  of  91^5.11  due  up- 
on a  written  contract,  and  to  foreclose  a 
mortgage  upon  a  piano.  In  the  justice's 
court  a  plea  to  the  jurisdiction  was  filed,  in 
which  it  was  alleged  that  the  piano  exceeded 
in  value  the  sum  of  $200.  The  plaintiffs 
having  obtained  judgment  in  the  justice's 
court  for  their  debt,  and  enforcing  their  lien 
upon  the  piano,  the  defendant  appealed,  and 
gave  an  appeal-bund,  with  his  co-appellants 
in  this  court  as  his  sureties.  In  the  district 
court  plaintiffs  again  recovered  a  judgment 
for  their  debt,  which  was  entered  against 
all  the  obligors  on  the  appeal-bond,  but  which 
made  no  mention  of  the  piano.  A  motion 
for  a  new  trial  was  made  and  overruled,  but 
there  is  neither  a  statement  of  facts  nor  bill 
of  exceptions  in  the  record. 

It  is  first  claimed  that  the  court  erred  in 
overruling  the  defendant's  motion  for  a  oer- 
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tiorari  to  the  justice  to  send  up  a  more  com- 
plete  transcript  of  the  proceedings  in  his 
court.  We  find  no  such  motion  in  the  rec- 
ord, nor  do  we  find  any  ruling  upon  such  a 
motion. 

It  is  also  insisted  that  the  court  erred  in 
overruiing  the  plea  to  the  jurisdiction.  It 
is  well  settled  in  this  court  that,  in  suits  to 
enforce  a  lien  upon  personal  property,  the 
value  of  the  property  determines  the  juris- 
diction of  the  court.  Marshall  t.  Taylor,  7 
Tex.  285;  Lane  t.  Howard.  22  Tex.  7;  Smith 
T.  Oiies,  65  Tex.  841.  It  is  also  clear  that, 
if  the  justice's  court  did  not  have  jurisdic- 
tion of  the  case,  the  district  court  acquired 
none  by  the  appeal.  Wise  y.  O'Malley,  60 
Tex.  588;  Neil  v.  State,  43  Tex.  91.  Also 
we  are  of  opinion  that,  if  the  justice's  court 
did  not  have  jurisdiction  by  reason  of  the 
value  of  the  property  upon  which  the  lien 
was  sought  to  be  enforced,  the  want  of  juris- 
diction could  not  be  cured  in  the  district 
court  by  an  abandonment  of  the  claim  of 
Uen,  and  that,  although  plaintiffs  may  have 
dismissed  in  the  district  court  so  much  of 
their  action  as  sought  to  enforce  the  mort- 
gage, yet  it  was  the  right  of  tiie  defendant 
to  insist  upon  their  dilatory  plea,  and  prove 
that  the  value  of  the  piano  exceeded  $200, 
and  thereby  to  defeat  the  jurisdiction,  and 
secure  a  dismissal  of  the  suit.  But  appel- 
lants' difScuIty  is  that  the  record  does  not 
ahow  that  any  evidence  was  introduced,  or 
even  offered,  in  support  of  the  plea.  It  does 
not  appear  ttiat  any  action  was  taken  upon 
the  question  of  jurisdiction. 

It  is  also  claimed  that  the  court  erred  in 
rendering  judgment  in  favor  of  piaintifls 
without  proof  of  the  cause  of  action.  With- 
OQt  a  statement  of  facts,  we  must  presume 
Uiat  the  proper  evidence  was  introduced  to 
warrant  the  judgment. 

The  appellants  also  complain  that  the  court 
erred  in  rendering  judgment  against  the  sure- 
ties on  the  bond  given  for  the  appeal  from 
the  justice's  court.  In  so  far  as  the  plain- 
tiffs failed  in  the  district  court  to  enforce  the 
lien  claimed  upon  the  piano,  the  defendant 
prosecuted  his  appeal  to  effect,  and  the  ques- 
tion is  whether,  in  such  a  case,  the  sureties 
on  his  appeal-bond  are  bound  to  pay  the 
Judgment  rendered  against  him.  We  are  of 
opinion  that  the  sureties  on  the  bond  were 
liable  to  pay  the  judgment.  The  condition 
of  a  bond  for  an  appeal  from  a  justice's  court 
prascribed  by  the  act  of  August  17,  1876, 
was  "that  the  party  appealing  shall  prose- 
cute bis  appeal  to  effect,  or  shall  pay  and 
satisfy  the  judgment  or  decree  that  may  be 
tendered  against  the  obligors  on  such  bond." 
Section  21.  p.  163.  Laws  15th  Leg.  This  was 
obanged  by  the  Revised  Statutes.  Article 
1639  provides  that  the  bond  shall  be  "condi- 
tioned that  the  appellant  shall  prosecute  his 
appeal  to  effect,  and  shall  pay  off  and  satisfy 
the  judgment  which  may  be  rendered  against 
him  on  such  appeal."  The  change  from  the 
disjunctive  to  the  copulative  conjunction,  in 
tbec<mdition  of  the  bond  which  was  required 


to  be  given,  shows,  we  think,  that  it  was  the 
intention  to  alter  the  rule,  and  to  render  the 
sureties  on  the  bond  liable  for  any  judgment 
that  might  be  rendered  against  the  appellant, 
although  the  appeal  may  have  been  not 
wholly  without  effect. 

It  is  also  complained  that  the  court  erred 
in  failing  to  file  its  conclusions  of  law  and 
fHct  upon  the  written  request  of  appellant. 
The  application  is  found  in  the  record,  but 
there  is  no  bill  of  exceptions  to  the  action  of 
the  court  upon  it.  We  are  of  opinion  that 
this  is  a  matter  which  must  be  brought  be- 
fore this  court  by  an  exception.  It  may  fre- 
quently occur  that  a  party  wlio  has  filed  his 
application  for  findings  of  law  and  fact  may 
waive  or  withdraw  it.  Without  a  bill  of  ex- 
ceptions, when  the  findings  do  not  appear,  we 
cannot  know  that  this  has  not  been  done. 
We  find  no  error  in  tlie  judgment,  and  it  is 
affirmed. 


Withers  et  al.  v.  O'Connor  et  al. 
{Supreme  Court  fo  Texas.    Jan.  28, 1890.) 

BonilDXBIES — EviDBSOB — OLD  IIOSDMENTS. 

In  trespass  to  try  title  the  contention  be- 
tween the  parties  depended  on  the  proper  quantity 
of  land  in  the  original  grant  under  which  defend- 
ants claimed.  The  official  maps  of  the  county,  and 
the  testimony  of  those  who  had  been  the  county 
surveyors  for  many  years,  and  others  who  had 
made  surveys  of  the  grant,  showed  that  it  cornered 
at  a  stone,  and  at  a  tree  marked  with  the  grantee's 
initials,  which  were,  according  to  testimony,  estab- 
lished by  the  colonial  surveyor,  and  had  been  for 
50  years  re#o^nlzed  as  the  true  monuments.  Ac- 
cording to  this  evidence  the  gfrant  was  as  claimed 
by  defendants.  FlaintifEs'  evidence  consisted  of 
old  surveys,  maps,  and  field-notes  purporting  to 
have  been  made  by  the  colonial  surveyor,  giving 
courses  and  distances,  and  monuments  not  easily 
distin^ishable,  showing  the  grant  as  claimed  by 
plaintiSs.  Heid,  that  defendants'  evidence  should 
prevaiL 

Commissioners' decision.  Appeal  from  dis- 
trict court,  Refugio  county. 

Stay  ton,  Kleberg  dc  Dabney  and  Stockdale 
(£  Proctor,  tor  appellants.  Glass,  Callemier 
A  Proctor  and  Fly  <&  Davidson,  for  appel- 
lees. 

CoLLARD,  J.  This  is  an  action  of  trespass 
to  try  title  brought  by  Anita  Withers  and  her 
husliand,  the  appellants,  on  the  2ist  day  of 
January.  1886,  to  recover  of  appellees  and. 
other  defendants  the  lower  or  eastern  league 
of  the  two  leagues  granted  to  Manuel  Her- 
nandez and  his  brothera.  The  two  leagues 
are  described  in  the  petition  and  the  grant  as 
3,838^  oara«  front,  on  the  San  Antonio  river, 
on  its  right  bank,  in  depth  on  the  lower  line 
15,600  varas,  and  on  the  upper  line  15,500 
varus,  bounded  on  tiie  north  by  the  river,  on 
the  west  by  the  citizen  William  Robertsou, 
south  by  vacant  land,  and  on  the  east  by  the 
citizen  Joshua  Davis.  It  was  admitted  that 
plaintiff  Anita  Withers  owned  the  Hernandez 
title.  The  Davis  5^-le<igue3  grant  was  sur- 
veyed August  28.  1834;  the  Peter  Hynes, 
September  9, 1834;  the  Hernandez.  Novem- 
ber 28, 1884;  the  Westover  or  lower  Hernan- 
dez league.  September  22, 1834;  and  the  Bob- 
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ertson  before  the  Hernandez.  The  calls  of 
the  Hernandez  place  it  between  the  Davis  5^ 
leagues  on  the  east,  and  the  Robertson  on  tlie 
weat.  The  Hynes  survey  of  one  league  lies 
next  east  of  the  Davis,  and  calls  for  the  Da- 
vis. The  Davis  b^  leagues  are  numbered 
from  one  to  five  from  the  east,  or  up  the 
river,  the  quarter  league  being  the  western 
survey  of  the  grant.  Each  league  fronts  on 
the  river,  and  calls  to  be  l,666i  varas  wide, 
and  the  one-fourth  league  4I6|  varaa  wide, 
the  length  of  the  line  being  14,250  to  15.000 
varas  and  more.  The  entire  distance  in  a  right 
line  and  at  right  angles  from  the  side  lines, 
that  is,  running  east  and  west,  including  the 
quarter  league,  is  8,747  4-5  varas.  League 
Ko.l  of  this  grant  begins  on  the  San  Antonio 
river,  on  the  south  side,  two  miles  below  the 
Mesquite  landing,  at  a  stake,  calling  for  two 
pecan  trees  as  bearings,  at  stated  corners  and 
distances;  thence  it  runs  S.  S  W.,  14,060 
varas,  a  stake  and  mound;  thence  N.  85  W., 
1,666}^  varas,  a  stake;  thence  K.  5  E.,  15.- 
940  varas,  corner  on  the  river,  a  stake  with 
a  pecan  and  mulberry  for  bearings,  and 
thence  with  the  meanderings  of  the  river  to 
the  beginning.  League  No.  2  is  next  above 
and  adjoining  league  No.  1,  and  so  on  to 
the  west  boundary  of  the  one-fourth  league. 
There  is  no  dispute  about  the  position  of  the 
Robertson  league.  The  Davis  5-league  grant 
was  invalid,  but  the  one-fourth  of  a  league 
valid.  Defendants  claim  that  the  Hernandez 
grant  only  contained  one  league;  plaintiffs 
claimed  that  it  contained  one  le^ue,  and 
some  2,700  acres  more.  The  question  was, 
was  there  room  between  the  Davis  one-fourth 
of  a  league,  and  the  Robertson,  for  the  Her- 
nandez league  and  the  2,700  acres,  as  claimed 
by  the  plaintiffs?  To  determine  this  ques- 
tion, the  place  of  the  Robertson  being  fixed 
and  known,  it  is  apparent  that  the  space  cov- 
ered by  the  Davis  5^  leagues  from  the  east  to 
the  west  must  t>e  ascertained.  Plaintiffs' 
evidence  showed  that  Mesquite  landing  was 
a  fixed  point  on  the  river;  and  that  lo  begin 
two  English  miles  down  tlie  river  in  a  straight 
line  from  the  landing,  and  measuring  thence 
N.  76  W.  across  the  leagues  and  the  fourth 
of  a  league,  the  distance  called  for,  there  was 
a  space  left  for  the  upper  Hernandez  league 
and  998  varas  width  for  a  part  of  the  lower 
Hernandez  between  the  Davis  and  the  Rob- 
ertson; and  that  to  give  the  Davis  this  posi- 
tion the  side  lines  of  the  Davis  leagues  very 
nearly  fitted  the  sliape  of  the  river.  None  of 
the  corners  or  lines  were  found  of  the  Davis. 
The  Hernandez  called  for  no  marked  lines  or 
corners,  but  is  placed  by  the  grant  between 
the  Davis  and  the  Robertson.  There  is  a 
large  bend  in  the  river  known  as  "Bickford 
Bend."  Plaintiffs  introduced  a  plat  of  the 
Davis  grant  with  the  original  field-notes 
made  by  S.  H.  White,  the  colonial  surveyor 
who  made  these  surveys,  on  file  in  the  general 
land-office,  which  places  the  we^tor  upper  line 
of  the  Davis  quarter  league  below  the  bend, 
and  far  enough  do  w  n  the  river  to  admit  the  up- 
per Hernandez  and  the  2, 700  acres  of  the  low- 


er as  claimed  by  plaintiffs.  Plaintiffs  also  ex- 
hibited in  evidence  another  certified  copy, 
from  the  general  land-ofiice,  of  a  map  made 
by  White,  showing  the  two  Hernandez 
leagues,  the  lower  line  of  the  lower  league 
falling  below  the  bend,  where  the  other  map 
fixed  the  upper  line  of  the  Davis  quarter 
league.  Plaintiffs  also  exhibited  a  sketch 
made  in  the  general  land-ofiice,  with  an  ex- 
planatory letter  from  Commissioner  Hall  of 
date  September  6,  1888.  The  letter  says: 
"T7p  to  1847  all  sketches  returned  to  this 
office  were  not  filed  in  the  manner  they  areat 
present,  but  were  scattered  about  in  the  office, 
and  had  accumulated  considerably,  when 
Thomas  W.  Ward,  then  commissioner  of  this 
office,  employed  a  book-binder  to  prepare  what 
are  now  called  'Atlases  A,  B,  C,'  in  which 
the  sketches  hitherto  filed  were  pasted  pro- 
miscuously. Few  of  the  sketches  are  dated, 
nor  do  they  show  when  they  were  filed.  The 
sketch  referred  to  in  Atlas  A,  page  1,  has  the 
following  indorsement  in  pencil:  'Map  by 
S.  A.  White,  by  testimony  of  Fd'd  Lino.' 
This  indorsement  is  in  the  handwriting  of 
Robert  Crewzbaur,who  was  a  draughtsman  in 
the  general  land-office  from  1846  to  about 
1853. "  The  parties  ad  m  i  tted  the  facts  stated 
in  the  letter  to  be  true.  The  map  shows 
the  position  of  both  the  Hernandez  leagues, 
— the  lower  line  of  the  lower  league  be- 
low the  bend  in  the  river,  and  where  plain- 
tiffs claim  it  is.  Haintiffs'  witness,  F.  S. 
Windsor,  surveyor,  made  a  survey  of  the 
Davis  54  leagues,  and  other  surveys  to  asoer- 
tain  the  quantity  of  land  in  the  Hernandez 
grant.  He  says  he  began  3,801  varas,  or  two 
English  miles,  below  the  Mesquite  landing, 
and  "I  then  ran  N.  76  W.,  1,017  vara»  to  the 
west  line  of  the  Peter  Hynes,  as  established 
by  W.  Richardson,  surveyor."  The  survey 
so  made  by  Windsor,  and  the  map  be  made 
of  the  work,  put  the  land  where  the  old  maps 
did, — the  calls  fitting  the  river  except  two 
lines, — and  it  was  shown  that  at  the  termi- 
nation of  the  lines  on  the  river  there  was  the 
kind  of  timl)er  called  for  in  the  original  field- 
notes. 

On  the  other  hand  it  was  proved  that  the 
county  map  of  1872,  and  at  the  time  of  the 
trial,  placed  the  land  where  defendants  claim 
it  to  be;  that  It  was  so  located  and  recognized 
in  the  land-office;  and  that  the  public  work 
made  on  the  old  Davis  grant  of  five  leagues 
gave  it  that  position.  H.  Ward,  a  witness 
for  defendants,  who  had  been  surveying  4n 
Refugio  and  adjoining  counties  since  1862, 
and  county  surveyor  of  Refugio  from  1870  to 
1882,  testified :  "I  have  made  several  surveys 
for  locations  on  the  land  covered  by  the 
Joshua  Davis  5  leagues,  which  were  declared 
invalid.  In  making  these  locations  I  was 
governed  by  the  upper  line  of  the  Peter 
Hynes  league,  as  marked  by  a  stone  at  the 
head  of  Hynes'  bay,  which  was  always  rec- 
ognized as  the  true  upper  line  of  the  Hynes 
league.  John  Hynes,  now  dead,  and  the 
grantee  of  the  John  Hynes  one-fourth  of  a 
league  under  Power  &  Hewltson's  colony. 
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below,  toM  me  that  the  stone  was  placed 
there  by  S.  A.  White,  the  colonial  surveyor. 
W.  H.  Jones,  who  was  county  surveyor  of 
lief ugio  county  as  far  back  as  1850,  made 
flome  of  the  surveys  for  location  on  the  Da- 
vis 5  leagues.  •  •  •  I  followed  him,  and 
/ound  that  he  recognized  the  Hynes  league 
upper  line  as  marked  by  the  stone  before  re- 
ferred to,  and  the  Davis  one-fourth  of  a 
league  in  the  position  claimed  by  the  defend- 
ants. I  have  several  times  run  across  with 
connecting  lines  made  by  Jones  from  the  up- 
per Hynes  line  marked  by  the  stone  to  the 
lower  line  of  the  Davis  one-fourth  of  a  league. 
as  claimed  by  defendants,  and  have  always 
found  the  distance  to  be  8,333}  varas,  or 
each  league  l,666j  varus  in  breadth.  This 
measurement  puts  the  Joshua  Davis  one- 
fourth  of  a  league  where  it  has  always  been 
shown  by  the  otflcial  maps  of  Refugio  coun- 
ty, and  as  claimed  by  defendants.  •  •  • 
All  locations  made  by  me  on  the  Joshua  Da- 
vis 5  leagues  were  made  with  reference  to 
the  Hynes  upper  line  marked  by  the  stone." 
This  witness  says  that  to  follow  the  meanders 
of  the  river  two  miles  below  Mesquite  land- 
ing would,  in  his  opinion,  put  the  line  where 
the  stone  marks  it.  On  a  straight  line  at 
right  angles  from  the  north  and  south  lines 
the  stone  would  be  reached  in  about  2,000 
varas,  or  two  Spanish  miles,  (made  so  by  de- 
cree of  March  26,  1834,  before  these  surveys 
were  made.)  Fascii.  Dig.  art.  709.  Moses 
Simpson,  a  witness  for  the  defendants,  says: 
"In  1848  or  1849  I  went  with  W.  H.  Jones, 
DOW  dead,  the  county  surveyor,  to  survey  a 
tract  way  up  the  San  Antonio  river  and  above 
the  Hernandez  bend.  I  was  a  chain  carrier. 
For  a  starting  point,  we  went  to  the  upper 
corner  on  the  river  of  the  Hynes  league  in 
the  position  claimed  by  defendants,  which 
Jones  said  was  the  original  corner  of  the 
Hynes.  This  corner  was  marked  with  the 
letters  'P.  H.,'  cut  on  a  large  cottonwood 
tree  very  plain  and  distinct.  These  letters 
seem  to  have  been  made  some  ten  or  fifteen 
years  before.  There  was  also  a  rock  on  said 
line  near  the  head  of  Hynes'  bay.  From  this 
line  we  measured  up  the  river,  and  passed  a 
point.  Here  at  this  point  we  found  then 
standing  a  large  ash  tree,  marked,  which 
Jones  said  was  the  upper  line  of  the  Davis 
one-fourth  of  a  league." 

According  to  this  testimony  the  land  is  as 
claimed  by  the  defendants.  The  testimony 
showed  that  the  surveyors  and  the  land-of- 
flce  recognized  the  upper  line  of  the  Davis 
one-fourth  of  a  league  where  defendants  say 
it  is,  as  far  back  as  1850.  The  court  so 
found,  holding  ttint  the  stone  corner  on  the 
Hynes  was  established  by  tradition,  and  that 
the  Davis  should  be  located  by  the  Hynes. 
It  is  true  the  Hynes  was  junior  to  the  Davis 
by  8  few  weeks,  but  that  is  immaterial  where 
the  evidence  shows  that  the  surveys  were 
made  about  the  same  time,  and  by  the  same 
surveyor.  Taking  the  stone  corner  on  the 
Hynes  as  Its  north-west  corner,  and  giving 
distance  to  the  Davis  leagues  as  called  for  in 


the  Beld-notes,  the  conclusion  of  the  court 
cannot  be  questioned.  It  seems  to  us  that 
the  evidence  controlling  the  opinion  of  the 
court  is  more  satisfactory  than  that  against 
it.  Some  one,  and  it  is  shown  by  hearsay 
that  it  was  the  surveyor  who  made  these 
original  surveys,  made  the  stone  corner  for 
the  Hynes.  This  is  the  corner  as  shown  by 
reputation;  it  is  so  recognized  by  the  official 
maps  and  public  surveyors,  whose  acts  are  in 
conformity  with  it,  and  we  think  there  is 
better  ground  to  say  this  is  tlie  corner  than 
that  it  is  elsewhere.  The  old  maps  of  the 
White  giving  the  locality  of  the  Davis  leagues 
by  the  shape  of  the  river  are  not  without 
force,  bnt  it  is  weakened  by  the  fact  that 
there  is  no  evidence  to  show  that  any  line 
was  ever  actually  run  out.  The  Davis  grant, 
on  plaintiffs'  hypothesis,  must  be  located  by 
course  and  distance  from  Mesquite  landing, 
not  by  a  found  corner  or  a  monument.  It 
begins  two  miles  down  the  river  from  Mes- 
quite landing.  It  is  not  stated  whether 
these  are  Spanish  miles  or  English  miles ;  if 
Spanish  miles,  it  would  be  only  2,000  varas, 
and  the  land  would  lie  nearly  as  defendants 
claim  it.  There  being  a  decree  at  the  time 
defining  a  mile  as  1,000  varas,  at  least  leaves 
the  matter  in  doubt  as  to  what  the  surveyor 
meant  by  two  miles.  Decree  March  26, 
1834,  (Pasch.  Dig.  art.  709.)  Witness  trees 
are  called  for  on  the  river,  but,  while  such 
timber  is  to  be  found  on  the  river,  it  is  not 
sliown  that  they  are  in  place  as  stated  in  the 
field-notes,  nor  does  it  appear  that  such  trees 
are  not  to  be  found  at  other  points  on  the 
river  where  defendants  say  these  corners 
should  be.  It  may  be  safely  assumed  that 
none  of  these  lines  were  ever  run,  and  that 
but  one  monument  was  ever  put  on  the 
ground  to  designate  a  corner,  to-wit,  the 
north-west  corner  of  the  Hynes,  which  is  the 
north-east  corner  of  the  Davis,  grant  Rep- 
utation fixes  tills  corner,  and  we  think  more 
reliably  than  the  old  maps,  or  the  partial 
agreement  of  the  length  of  the  lines,  as  shown 
by  a  survey  giving  to  some  extent  the  shape 
of  the  river.  Had  the  river  been  meandered 
so  as  to  outline  its  shape,  and  if  the  actual 
survey  corresponded  to  the  calls,  there  would 
be  more  force  in  the  position  that  we  must 
be  governed  by  the  river  as  a  natural  boand- 
ary.  It  is  true  the  cottonwood  tree  is  not 
called  for  in  the  Davli  field- notes,  nor  in  the 
Hynes;  bnt  the  fact  remains  that  the  tree  is 
there,  marked  for  the  Hynes  league,  "P.  H.," 
which  marks  were  seen  in  1849,  by  a  witness 
who  says  they  then  looked  to  be  10  or  15  years 
old,  which  would  make  them  as  old  as  the 
grant.  The  atone  corner  was  then  there,  and 
the  public  surveyor  then  declared  this  to  be 
the  corner  of  the  Hynes,  and  it  was  so  un- 
derstood to  be.  Stroud  v.  Springfield,  28 
Tex.  669.  We  are  authorized  to  look  to  the 
maps  made  by  the  surveyor  as  indicating  the 
place  of  these  surveys,  but  at  last  the  ques- 
tion is  one  of  fact  depending  upon  the  force 
of  the  testimony,  and  we  know  of  no  rule 
that  would  require  a  gfH^j^  to  prefer  a  map 
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dPBcription,  though  contemporaneously  made 
with  the  grant,  to  the  testimony  of  a  more 
direct  character  as  to  the  existence  o(  a  cor- 
ner. Welder  v.  Carroll,  29  Tex.  333.  That 
conclusion  which  is  most  reasonable  and  sat- 
isfactory under  all  the  evidence  is  the  one  to 
be  adopted.  We  do  not  think  there  is  any 
specific  rule  of  law  to  direct  the  mind  to  such 
a  case.  If  we  take  plaintiffs'  evidence  and 
the  old  maps  as  our  guide  we  can  easily  reach 
the  conclusion  that  the  Hernandez  grant  is 
correctly  located  by  plaintiffs'  witness,  Wind- 
sor: but  when  we  look  to  the  facts  adduced 
in  evidence  by  defendants  we  see  grounds 
for  the  opinion  of  the  court  that  they  had 
properly  located  the  land. 

We  have  not  treated  every  assignment  of 
error  in  detail,  but  have  indicated  our  views 
of  all  of  them.  We  cannot  say  the  court 
erred  in  establishing  thu  Hynes  survey  by 
the  stone  corner,  and  then  by  this  construct- 
ing the  Davis  5^  leagues.  The  Hernandez 
grant  could  only  lie  between  the  Davis  one- 
fourth  of  a  league  and  the  Robertson  league, 
and  we  do  not  see  but  that  the  court  below 
followed  the  most  reliable  evidence  in  locat- 
ing it.  We  conclude  the  judgment  of  the 
lower  court  should  be  affirmed. 

Oaines.  J.  Report  of  commission  of  ap- 
peals examined,  their  opinion  adopted,  and 
judgment  affirmed. 

Stattom,  0.  J.,  not  sitting. 


In  re  Foulk. 
(Cotirt  of  Avpeali  of  Texas.  Feb.  19, 1880.) 
HoMioiOB— Bail— EvinsNOB. 
On  application  for  Tiabean  onrpu»  by  one 
oommltted  on  the  charge  of  marder,  a  wttness  who 
bad  been  looking  np  evidence  against  defendant 
testified  that  he  found  a  horse's  track  near  where 
deceased  was  foand,  which  appeared  to  have  been 
made  by  a  notched  hoof;  that  defendant's  horse 
had  a  notched  hoof;  and  that  a  measurement  of  It 
taken  by  him  agreed  with  the  sixe  of  the  track,  but 
the  measurement  was  thrown  away.  Witness 
stated  in  the  presence  of  several  persons  that  the 
track  was  made  by  a  large  horse,  but  defendant 
rode  a  small  pony.  He  also  stated,  oh  applying  a 
Sa-caliber  bau  to  the  hole  in  deceased's  hat,  that  it 
fitted  tightly,  but  defendant's  pistol  was  a  44-cali- 
ber.  A  witness  for  the  state,  whom  defendant  was 
proeeoating  for  a  felony,  testified  that  defendant 
had  made  threats  against  deceased.  The  only  mo- 
tive shown  was  that  defendant  and  deceased  had 
had  trouble  over  a  horseu  in  which,  on  arbitration, 
the  former  was  sucoessiul.  On  the  nl? ht  of  the 
killing,  defendant  stated  that  he  would  probably 
be  arrested  for  the  crime.  The  relatives  of  de- 
ceased, and  many  witnesses  for  the  state,  were 
bitter  against  defendant.  Defendant  had  loaned 
deuessed  money,  and  helped  him  in  various  ways. 
Held,  that  defendant  was  entitled  to  baU. 

Appeal  from  district  court.  Wood  connty; 
F.  J.  MoC!osD,  Judge. 

Application  for  a  writ  of  habeas  corpus  by 
P.  L.  Foulk,  who  was  committed  for  the 
marder  of  one  Burgin.  The  district  judge 
refused  ball,  and,  as  a  record  of  the  evidence, 
certified  the  brief  of  the  applicant's  counsel, 
which  Is  as  follows: 


"We  submit  to  the  court  that,  under  the 
evidence  in  this  case,  the  defendant  is  en- 
titled to  bail.  While  an  applicant  charged 
with  murder  may,  under  the  law,  be  refused 
bail  as  well  under  circumstantial  evidence  as 
direct  evidence,  yet  the  circumstantial  evU 
dence  must  be  so  strong,  connecting,  and 
conclusive  as  to  make  the  proof  evident,  be- 
yond a  reasonable  doubt,  that  the  accused, 
and  no  one  else,  committed  the  crime  charged 
against  him.  The  main  prosecuting  wit- 
ness. Constable  Frank  Anderson,  says  he 
followed  a  horse  track  leading  from  where 
the  deceased  was  found,  in  the  public  road, 
to  near  the  town  of  Hawkins.  Saw  the  track 
occasionally  as  he  came  along  the  road.  That 
he  discovered  an  impression  in  the  track  evi- 
dently made  by  a  notch  in  the  hoof  of  the 
right  foie  foot.  That  he  measured  the  track 
in  one  place,  some  distance  from  where  de- 
ceased was  found.  That  he  discovered  a 
similar  track  going  towards  the  body  of  the 
deceased  in  one  place,  but  never  measured  it. 
not  considering  it  important  enough.  This 
was  on  Sunday  morning.  He  applied  this 
measure  to  the  hoof  of  the  defendant's  horse 
on  the  following  Tuesday,  and  it  seemed  to 
fit,  as  well  as  he  could  tell.  This  measure- 
ment of  the  hoof  was  made  in  the  town  of 
Hawkins.  No  one  was  called  to  witness 
this  measurement,  and  as  soon  as  made  the 
measure  was  thrown  away,  and  the  witness 
did  not  know  where  it  was.  This  witness 
swore  that  he  was  hunting  up  testimony  to 
convict  the  guilty  party  at  the  time.  This 
witness  also  swore  that  he  borrowed  the  de- 
fendant's pistol  from  Joe  Sasser  on  Sunday 
morning,  hunting  up  evidence  against  appli- 
cant, and  that  he  found  one  barrel  of  the 
pistol  had  been  shot  off;  bat  he  made  no  ex- 
amination whatever  to  see  whetlier  or  not  it 
had  been  recently  shot.  He  took  the  pistol 
out  in  the  town  of  Hawkins  and  shot  it  off, 
and  returned  it,  thereby  changing  the  condi- 
tion and  appearance  of  the  pistol  from  what 
it  was  when  he  received  it.  The  same  wit- 
ness stated  on  Sunday,  in  Hawkins,  and  in 
presence  of  a  number  of  persons,  that  the 
person  who  did  the  killing  rode  a  horse  that 
made  a  large  track,  while  the  evidence  shows 
that  the  defendant's  animal  was  a  pony  mare, 
with  an  (jrdinary  foot.  Same  witness  stated 
on  Sunday,  upon  trying  a  32-caliber  cartridge 
in  the  hole  in  deceased's  hat,  in  the  presence 
of  others,  which  ball  fitted  tightly,  that  the 
deceasea  was  killed  with  a  32-caliber  ball,  but 
this  was  never  disclosed  on  the  trial  until 
drawn  out  of  him  on  second  examination  by 
applicant.  The  applicant's  pistol  was  a  large 
one, — a  44-caliber.  Justice  Mabry  swore 
that  P.  M.  Foulk  called  his  attention  to  the 
break  in  the  hoof  or  the  horse  track  neiir  the 
deceased;  that  P.  M.  Foulk  and  Snider  fol- 
lowed the  track  about  a  quarter  or  a  half 
mile  on  foot, — neither  of  whom  were  ever 
put  upon  the  stand  by  the  state.  P.  M.  Foulk 
was  the  father-in-law  of  the  deceased.  The 
state,  in  order  to  show  a  motive,  proved  that 
there  had  been  some  trouble  between  de- 
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ceued  and  the  apjdieant  sbbot  a  hone;  that 
the  applicant  gained  the  horse,  and  was  antis- 
fled  with  the  result  of  the  arbitration.  The 
state  also  proved,  or  attempted  to  prove, 
threats  made  by  Foullc  that  night  against  the 
deceased,  when  told  that  Burgin  had  said 
that  he  had  sworn  a  lie.  This  testimony  was 
elicited  from  one  Dick  Blackwood,  who  was 
being  prosecuted  by  Foulk  for  a  felony  in  the 
district  court  of  Upshur  county,  Tex.,  Foulk 
being  the  principal  witness  against  liim; 
also  by  J.  D.  Giles,  who  was  drinking  around 
that  night  with  Burgin.  This  constitates 
the  principal  evidence  of  the  state's  case. 

"We  submit  to  the  court  that,  to  stop  here, 
the  evidence  is  not  of  that  strong  and  con- 
vincing character  upon  which  bail  should  be 
refused  the  applicant.  The  measure  tiiken 
of  the  track  and  of  the  defendant's  horse's 
hoof  was  destroyed  or  thrown  away,  instead 
of  being  preserved  to  give  the  defendant  an 
opportunity  to  have  it  applied  to  the  horse's 
foot,  and  show  whether  or  not  it  fitted.  In 
this  connection,  we  call  the  court's  attention 
to  the  testimony  of  SetiifF,  an  impartial,  cool, 
and  calm  man,  who,  in  the  darkness  of  tiie 
night,  stood  over  the  dead  body  of  Burgin, 
trying  to  aid  and  assist  him,  felt  of  him  un- 
til he  found  that  he  was  dead  and  cold,  and 
then  warned  the  neighbors,  and  came  back 
to  the  body  after  daylight  that  morning. 
This  man  examined  the  tracks  around  the 
body,  where  deceased  was  shot;  saw  where 
a  horse  had  wheeled  around;  tracked  it  for  25 
or  30  yards  in  the  road  towards  Hawkin.?; 
noticed  the  track  carefully;  was  in  the  pres- 
ence of  others  at  the  time,  and  saw  no  im- 
pression in  the  sand  of  a  broken  hoof.  This 
witness  was  not  introduced  by  the  state. 
This  witness  was  with  those  at  the  body, 
and  examined  the  tracks  during  the  whole 
time  that  the  body  remained  at  the  place,  but 
be  beard  no  one  mention  the  fact  that  the 
bone  track  leading  back  in  the  direction  of 
Hawkins  had  a  broken  place  in  it.  But  he 
did  see  a  fresh  mule  track  leading  up  to  and 
near  the  body.  He  saw  P.  M.  Foulk  and 
Snider  following  and  examining  the  track, 
but  never  heard  them  mention  the  broken 
boof.  The  witness  Frank  Anderson  saw 
that  tiack  on  the  road  back  to  Hawkins  on- 
ly occasionally.  The  evidence  shows  that  de- 
fendant rode  on  his  pony  over  that  same 
road,  on  Saturday  morning,  to  Hawkins. 
The  evidence  of  l^ester  corroborates  the  tes- 
timony of  defendant  and  others  that  Sasser 
had  closed  bis  saloon,  and  gone  to  bed,  long 
before  Foulk  left  the  town.  Burgin  had  bad 
difiBculties  on  that  evening  in  town  with 
Stapler,  Wells,  and  others,  the  arbitrators; 
had  declared  himself  out  of  the  Masonic 
lodge  on  account  of  Stapler;  had  said  he  bad 
no  money  to  hire  men  to  swear  lies  for  him, 
like  Foulk;  bad  prosecuted  old  man  Mooney 
to  conviction  in  two  cases  during  that  day, 
and  was  drinking  and  quarreling  generally 
over  town  that  day.  The  testimony  also 
shows  that  nearly  all  the  parties  and  witness- 
es who  testified  on  the  examining  trial,  and 


were  in  town  that  evening  and  night,  were 
drunk,  except  the  defendant,  Fuulk,  who  was 
sober,  and  was  cautioning  and  telling  others 
not  to  notice  Burgin, — that  he  was  drunk, 
and  not  responsible  for  what  he  was  doing. 
The  evidence  further  shows  that  the  defend- 
ant had  been  kind  to  deceased  and  his  broth- 
ers during  the  year;  that  he  had  assisted 
them,  by  advances,  to  make  the  crop;  and 
that  deceased  was  owing  him  at  the  time  he 
was  killed.  We  therefore  submit  to  the 
court  that  the  evidence  is  not  sufficient  to 
make  the  proof  evident,  as  defined  by  our 
court  of  appeals;  that  the  motive  of  the  ap- 
plicant to  take  the  lite  of  Burgin,  taken  in 
connection  with  all  the  testimony,  is  not  suf- 
ficient. Again,  admitting,  for  argument's 
sake,  that  Foulk  did  kill  Burgin,  the  evi- 
dence would  tend  strongly  to  show  that  they 
were  on  the  road,  going  home,  together;  that 
there  was  a  difficulty — an  altercation — be- 
tween them  at  the  time;  that  Bergin  had  his 
knife  out  and  open,  which  was  found  by  his 
saddle,  and  his  coat  partially  off.  This  shows 
the  killing  unexplained,  and  therefore  could 
not  be  more  that  murder  in  the  second  de- 
gree. The  state's  witness  Joe  Mooney  was 
out  that  night;  got  home  about  10  o'clock; 
was  shot  at  that  night;  says  he  was  at  Joe 
Minchew's.  Joe  Mooney  owned  a  32-caliber 
pistol,  bnt  said  Foulk,  the  applicant,  never 
had  it.  Minchew  was  not  at  home,  and  did 
not  know  that  Mooney  was  at  his  house  Sat- 
urday night,  but  that  he  was  there  Sunday 
morning.  The  applicant,  in  his  testimony, 
explains  all  of  his  movements  on  Saturday, 
Saturday  night,  Sunday,  and  on  Monday,  up 
to  time  of  his  arrest.  He  makes  no  attempt 
to  conceal  anything,  and  gives  his  reasons 
why  he  stated  that  he  would  probably  be  ac- 
cused of  the  crime, — being  on  account  of 
prejudice  existing  against  him  with  Bergln's 
relatives,  and  their  former  attempts  to  indict 
him,  etc.  He  told  Anderson  and  others 
where  he  went  toon  the  road  Saturday  night, 
and  when,  where,  and  why  be  turned  back. 
The  evidence  of  Minchew  corroborates  Foulk 
in  his  statement  that  he  started  oS  just 
ahead  of  Burgin.  We  now  submit  to  the 
court  that  the  judgment  of  the  honorable  dis- 
trict judge  should  be  reversed,  and  the  ap- 
plicant should  be  admitted  to  bail  in  such 
sum  as  the  evidence  shows  that  he  is  able  to 
give.  He  having  never  attempted  or  desired 
to  escape  after  Burgin  was  killed,  reasonable 
bail  would  no  doubt  insure  his  attendance  at 
court.  Moreover,  the  evidence  is  insufficient 
to  demand  heavy  bail,  which  would  be  vir- 
tually denying  bail." 

W.  M.  Giles  and  W.  S.  Teagarden',  for  re- 
lator. Aast.  Atty.  Gen.  Davidson,  for  the 
State. 

WmTB,  P.  J.  Appellant  having  been  ar- 
rested for  murder,  and  remanded  to  jail  by 
the  examining  court,  sued  out  a  writ  of 
habeas  corpus  before  the  Honorable  Felix  J. 
McCoRD.-judge  of  the  seventh  judicial  dis- 
trict, in  orier  that  he  might  be  admitted  to 
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bail.  At  the  heuring  of  said  writ,  he  was 
refused  ball,  and  remanded  to  custody.  From 
tliat  judgment  he  has  appealed  to  this  court. 
After  a  careful  consideration  of  tlierecord,  it 
is  our  opinion  that  appellant  is  entitled  to 
baU,  and  we  have  Axed  the  amount  of  his 
bail  at  the  sum  of  85,000.  The  judgment 
will  be  set  aside,  and  appellant  will  be  ad- 
mitted to  bail,  and  released  from  custody, 
upon  the  execution  by  him  of  a  bond  in  the 
Slim  of  $5,000,  with  good  and  sutflcient  sure- 
ties, conditioned  as  the  law  directs.  Ordered 
accordingly. 


WioKS  et  (U.  V.  State. 
{Court  <if  AppealB  of  Tama.    Jan.  18, 1890.) 

MnBDBB— EVIDESOB— CONSKEAOT— AOOOMPUOB. 

1.  On  the  trial  of  certain  negroes  tor  the  mur- 
der of  certain  whites  IriUed  in  a  fight  between 
whites  and  negroes  at  the  trial  of  one  L.,  before  a 
negro  justice  of  the  peace,  the  theory  of  the  state 
was  that  the  negroes  started  the  diiBouIty  In  pur- 
suance of  a  previously  formed  conspiracy,  and 
there  was  testimony  tendinK  to  sustain  this  theory, 
as  well  as  that  of  defendants,  that  the  whites 
started  the  trouble  pursuant  to  a  previous  plan  to 
Interfere  with  the  court.  Held  that,  for  the  pur- 
pose of  showing  that  the  whites  went  there  with 
fnnooeat  motives,  which  would  tend  to  show  that 
they  were  not  the  assailants,  it  was  a  proper 
question  for  the  state  to  ask  one  of  them,  why  he 
went  there  armed,  and  that  his  answer,  "we  went 
there  to  see  that  no  harm  came  to  L., "  was  compe- 
tent. 

2.  In  answer  to  said  question,  witness  further 
•aid  that  one  of  the  whites  had  told  him  that  he 
heard  one  of  tiie  negroes  say  that  they  were  going 
to  kill  oft  the  whltM.  Held  incompetent,  as  near- 
say,  and  prejudicial  to  defendants. 

8.  In  such  case,  testimony  as  to  statements 
made  by  some  of  the  negroes,  not  on  trial,  in  the 
absence  of  defendants,  was  hearsay  as  to  defend- 
ants, and  incompetent,  In  the  absence  of  proof  of 
a  conspiracy  to  murder  between  defendants  and 
those  who  made  the  statements,  and  that  the 
statements  were  made  pending  the  conspiracy,  in 
furtherance  of  the  common  design. 

4.  Where  a  state's  witness,  oy  bis  own  testi- 
mony, shows  himself  to  be  an  accomplioe  in  the 
killing,  and  his  testimony  is  prejudicial  to  defend- 
ants, it  is  error  to  refuse  an  Instruction  as  to  the 
weight  to  be  given  the  testimony  of  an  accomplice. 

Appeal  from  district  court,  Bastrop  coun- 
ty; H.  Tbiohhttllbb.  Judge. 

On  the  19th  day  of  October,  1889,  an  in- 
dictment was  preferred  and  returned  by  the 
grand  jury  of  Bastrop  county  against  Ike 
Wilson,  Bunnels  Williams,  Bob  Thompson, 
Jesse  Johnson,  0.  W.  Wicks,  York  Aldridge, 
Fountain  Moore,  Ben  Clark,  George  Jones, 
and  Milton  Nobles,  for  the  murder  of  George 
Schoefl  and  Alex.  Nolan,  in  said  county,  on 
the  13th  day  of  June,  1889.  On  the  6tb  day 
of  November,  1889,  defendants  were  duly 
arraigned,  and,  plea  of  not  guilty  being  en- 
tered, a  severance  was  had  upon  motion  of 
defendants,  and  the  defendants  O.  W.  Wicks, 
George  Jones,  and  Milton  Nobles,  appellants 
herein,  were  placed  upon  trial  together,  but 
separately  from  their  co-defendants.  Being 
convicted  of  murder  in  the  second  degree,  the 
punishment  of  appellant  O.  W.  Wicks  was 
fixed  at  20  years'  confinement  in  the  peniten- 
tiary, and  that  of  appellants  George  Jones 
and  Milton  Nobles  at  conQnement  in  the  pen- 


itentiary for  17  years  eacli.    Wicks,  a  negro, 
was  justice  of  tlie  peace,  before  whom  t^lie 
case  of  State  v.  Addle  Lylton,  for  assault  nnd 
battery,  was  set  for  hearing  on  June  13, 1B89. 
The  white  ]ieop1e,  fearing  that  Lytton  would 
not  be  accorded  a  fair  trial,  went  armed    to 
the  place  of  trial.     When  the  case  was  given 
to  the  jury,  Lytton  walked  out  of  the  house, 
and  it  was  then  that  the  firing  commenced. 
The  material  part  of  the  testimony  of  West 
Craft,  for  the  state,  was  as  follows:    "I  was 
at  Cedar  Creek  on  the  day  of  the  shooting.    I 
got  there  about  2  or  2:80  o'clock.    I  got  do  w  n 
off  my  horse,  and  was  talking  with  Jesse 
Johnson  and  some  l)oys.    While  sitting  tliere, 
Cuffle  Williams  came  up,  beckoned,  and  called 
me.    I  got  on  my  horse,  started  towards  blm. 
and   we    met.    As   we  started  off,   O.  W. 
Wicks,  defendant,  called  me,  and  told  me  lie 
wanted  to  see  me.    Wicks  was  gettinj;  out 
one  of  the  windows  on  the  side  of  the  court- 
house next  to DickLemuel's.    I  wentto  liini. 
and  he  came  up  to  me,  and  asked  me  where 
I  was  going;  I  still  being  on  my  horse.     He 
whispered  to  me,  and  told  me  not  to  go  away . 
and  then  made  some  remarks  about  the  wliite 
people  l>eing  there.    In   the    conversation. 
Wicks  said  for  me  not  to  go  away;  that  he 
had  me  deputized  to  help  protect  the  court; 
that  we  would  bring  the  thing  otl  directly, 
and  that  he  wanted  me  to  stay  there,  and 
wanted  tlie  negroes  to  hang  together,  and 
'kill  as  many  of  the  devilish  white  folks  as 
they  do  of  as.'     Cut&e  Williams  and  I  then 
started  off  towards  Givensvilia    1  heard  Ike 
Wilson    halloo:    'Halt,'  or  'Come    back.' 
About  that  time,  I  looked  back,  and  saw  Ike 
throw  up  his  gun;  and  a  fire  was  made,  but 
I  cannot  say  who  made  it.    The  shooting 
then  all  began,  and  I  shot,  too.    I  shot  in 
every  direction.     On  the  first  Saturday  after 
the  difficulty,  I  was  arrested  at  Bastrop,  and 
Wicks  was  at  the  oourl-house  when  I  was 
brought  down  there.   Mr.  Fowler  was  acting 
for  the  state,  and  fixed  up  the  papers  against 
me.    When  first  arrested,  I  requested  to  have 
a  private  talk  with  Mr.  Fowler;  and  Wicks 
was  there,  or  came  in  there  shortly  after- 
wards.    While  in  the  sheriff's  otfice  talking 
with  Mr.  Fowler,  Wicks  came  in,  leaned  over 
the  table,  and  whispered  to  me,  and  told  me 
not  to  give  him  away,  or  tell  anything  on 
him;  and  I  told  him  I  did  not  know  anything 
to  tell.    When  he  left,  Mr.  Fowler  asked  me 
what  he  said,  and  I  told  Mr.  Fowler."     The 
theory  of  the  defense  was  that  the  whites  had 
threatened  to  interfere  with  the  officers  of  the 
court  in  the  discharge  of  their  duties,  to  res- 
cue Addie  Lytton,  whose  trial  for  assault  was 
pending  before  the  defendant  Wicks,  to  ac- 
complish their  purpose  by  fo^ce,  and  to  kill 
Ike  Wilson  if  necessary,  etc. ;  that  they  con- 
gregated in  large  numbers,  several  of  them 
being  armed,  and  took  possession  under  a 
mesquite  tree  a  short  distance  from  thefrout 
of  the  house;  that,  when  the  jury  in  Lytton's 
case  retired  to  deliberate  on  the  verdict,  Lyt- 
ton left  the  house;  that  Wilson,  the  constable, 
followed,  and  called  to  him  to  await  the  Te^ 
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diet  of  the  jury;  that  the  whites  then  rose  in 
mass  at  the  cedar  tree,  banded  Lytton  a  fi^un, 
and  opened  Ore  on  Wilson;  and  that  Wilson 
did  not  return  the  fire  until  he  had  been  fired 
upon  at  least  twice. 

O.  N.  Jonts  and  H.  M.  Qarwood,  tor  ap- 
pellant. Aatt.  Atty.  Gen.  Davidson,  for  the 
State. 

WiLLsoN,  J.  O.  W.  Wicks,  George  Jones, 
and  Milton  Nobles,  and  several  others,  were 
jointly  indicted  for  the  mui-der  of  George 
Sclioefl  and  Alex,  Nolan.  The  three  Hbove- 
nained  defendants  severed  from  their  co-de- 
fendants, and  were  tried  jointly.  All  three 
of  ihem  were  convicted  of  murder  in  the 
second  degree,  and  from  thai  conviction 
jointly  prosecute  this  appeal,  assigning  sev- 
eral errors. 

The  first  assignment  of  error  is  that  the 
court  erred  in  admitting  the  testimony  of  tlie 
witness  W.  B.  De  Bardeleben,  as  per  bill  of 
exceptions  No.  1,  which  bill  of  exception  re- 
cites as  follows:    "W.  R.  De  Bardeleben,  a 
witness  for  the  state,  was  asked  the  question 
by  the  prosecuting  attorney,  •  What  was  the 
reason  you  went  down  to  the  trial  of  Addie 
Lytton,  the  scene  of  the  difficulty,  with  a  gun  ?' 
To  which  the  witness  replied:    *We  went 
there  to  see  that  no  harm  came  to  Addie  Lyt- 
ton, and  because,  several  days  before  the  dif- 
ficulty, Alex.  Nolan,  now  deceased,  had  told 
me  that  he  (Alex.  Nolan)  had  heard  Ike  Wil- 
son tell  liobert  Thompson  that  he  was  going 
to  summon  a  lot  of  men  to  theoourt,  and  kill 
off  white  men,  and  that  he  was  going  to  ar- 
rest Addie  l.ytton  this  time,  and  carry  him 
to  Bastrop.'     This  witness  further  stated 
that  Addie  Lytton  told  him  (the  witness) 
that  he  (Lytton)  bad  heard  that  Ike  Wilson 
had  threatened  to  kill  him,  and  that  he  was 
afraid  that  Wilson  would  mistreat  him  at  the 
trial;  and  that  he  (De  Bardeleben)  bad  heard 
that  Ike  Wilson  had  arrested  an  old  white 
roan  down  on  the  river,  and  tied  him,  re- 
fused him  bail,  and  walked  him  to  Bastrop. 
'i°o  which  question  and  answer  defendants 
then  and  there  objected  for  the  reasons:    (1) 
Same  was  hearsay;  (2)  irrelevant;  (3)  the  dec- 
larations of  Ike  Wilson  or  Robert  Tliompson 
were  not  admissible  against  these  defend- 
ants, or  either  of  them,  because  the  declara- 
tions were  not  made  in  pursuance  of  a  com- 
mon design,  and   no  conspiracy  had   been 
proved  between  these  defendants,  or  either 
of  them,  and  Ike  Wilson  and  Robert  Thomp- 
son, or  either  of  them.     These  objections 
were  then  and  there  overruled  by  the  court, 
whereupon  defendants,  by  counsel,  excepted, 
and  now  here  present  their  bill  of  exceptions, 
and  pray  that  same  be  signed,  sealed,  and 
made  a  part  of  the  record."    In  approving 
■aid  bill  of  exception,  the  trial  judge  adds 
thereto  an  explanation  that  said  testimony 
was  offered  and  admitted  for  the  sole  pur- 
pose of  showing  the  motive  of  said  witness 
in  going  armed  to  the  scene  of  the  diiflculty. 
it  is  sometimes  relevant  and  material  to 
show  the  motive  actuating  the  conduct  of  a 


witness;  and,  in  the  case  now  under  consid- 
eration, there  can  be  no  question  but  that  it 
was  material  for  the  prosecution  to  show,  it 
it  could,  that  the  witness,  and  other  white 
men  who  went  armed  to  the  scene  of  the 
tragedy,  went  for  a  legitimate,  innocent  pur- 
pose, and  not  for  the  illegal  purpose  of  in- 
terfering with  the  court  or  its  proceedings, 
or  with  the  execution  of  the  law.  There  was 
much  conflict  in  the  testimony  as  to  which 
side,  the  whites  or  the  blacks,  began  the  dif- 
ficulty which  resulted  so  fatally.  On  the 
part  of  tlie  prosecution,  it  was  and  is  con- 
tended that  the  blacks  brought  on  the  fight 
in  pursuance  of  a  previously  formed  conspir- 
acy. On  the  part  of  the  defendants,  it  was 
and  Is  contended  that  the  whites  brought  on 
the  diiHculty  in  pursuance  of  a  previously 
formed  conspiracy.  There  is  evidence  tend- 
ing to  sustain  both  these  theories.  In  this 
state  of  case,  it  was  relevant  and  material 
for  the  prosecution  to  show  that  the  whites, 
in  going  armed  to  the  place  of  the  difficulty, 
were  influenced  by  innocent  motives.  Proof 
of  innocent  motives  on  their  part  would  be  a 
circumstance  tending  to  support  the  theory 
that  they  did  not  bring  on  the  difficulty,  but 
were  the  assaulted  party.  We  are  of  the 
opinion,  therefore,  that  the  question  pro- 
pounded to  the  witness  De  Bardeleben  was  le- 
gitimate and  proper.  A  portion  of  said  wit- 
ness' answer  to  said  question,  to-wit:  "  We 
went  there  to  see  that  no  harm  came  to  Ad- 
die Lyton, "  was  admissible.  But  the  remain- 
der of  his  answer  to  said  question  was  purely 
hearsay,  and  was  not  admissible  for  any 
purpose.  When  viewed  in  connection  with 
the  facts  of  the  case,  this  illegal  testimony 
must  have  operated  prejudicially  to  the  de- 
fendants; and  its  admission  was  therefore 
material  error.  Proof  of  motive,  like  proof 
of  any  other  fact,  must  l>e  made  by  legal  tes- 
timony. 

The  second  and  third  assignments  of  error 
call  in  question  the  correctness  of  the  rulings 
admitting  certain  testimony  of  the  witnesses 
Gus  Bandel  and  Joe  Jackson  as  to  state- 
ments made  by  Robert  Thompson  and  Run- 
nels Williams,  co-defendants  in  tiiis  prosecu- 
tion. These  statements  were  not  made  in 
the  presence  of  tlie  defendants  on  trial,  and 
were  hearsay  as  to  them,  and  inadmissible 
against  them,  unless  a  conspiracy  to  com- 
mit murder  existed  between  said  Thompson, 
Williams,  and  these  defendants,  and  unless 
said  statements  were  made  pending  such  con- 
spiracy, and  in  furtherance  of  the  common 
design.  As  we  view  the  evidence  before  us, 
the  testimony  of  said  witnesses  Randel  and 
Jackson  as  to  the  statements  made  by  Thomp- 
son and  Williams  should  not  have  been  ad- 
mitted, and  its  admission  was  material  error. 

There  are  several  assignments  of  error  re- 
lating to  supposed  defects  in  the  charge  of 
the  court.  No  exceptions  were  saved  to  the 
charge;  and,  upon  a  careful  examination  of 
the  same  in  the  light  of  the  objections  urged 
against  it,  we  think  it  is  an  able,  clear,  and 
correct  exposition  of  the  law  iippLciblei  to 
Digitized  by  VjOOQIC 
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the  facts  of  the  case,  and  free  from  any  ma- 
terial error  except  in  one  particular,  which 
is,  that  it  does  not  instruct  the  jury  as  to 
the  rules  governing  accomplice  testimony. 
Such  instruction  was  demanded,  we  think, 
by  the  testimony  of  the  state's  witness  West 
Craft.  Said  witness,  by  his  own  testimony, 
showed  himself  to  be  an  accomplice  in  the 
killing  of  the  white  men;  and  his  testimony 
was  prejudicial  to  the  defendants,  and  es- 
pecially 80  to  defendant  Wicks.  Defendants 
requested  a  proper  instruction  as  to  accom- 
plice testimony,  which  the  court  refused  to 
give;  and  in  this,  we  think,  material  error 
was  committed. 

We  deem  it  unnecessary  to  discuss  other 
assignments  of  error,  as  some  of  the  matters 
complained  of  may  not  occur  on  another 
trial,  and  we  find  no  material  errors  except 
those  We  have  mentioned;  and  because  of 
which  material  errors  the  judgment  is  re- 
versed, and  the  cause  is  remanded. 


FuiOHEB  V.  State. 
{Court  <^  Appeals  of  Texas.    Maroh  12, 1890.) 
MuBDEB — EviSBsoa — Ri8  Gbsta— Dtiho  Dbo- 

IU.BATI0N8. 

1.  On  trial  for  murder,  B.  testified  for  the  state 
that,  durinff  the  summer  before  the  killing,  de- 
ceased asked  witness  to  carry  a  letter  to  defend- 
ant, and  to  tell  him  that,  if  he  did  not  bring  de- 
ceased's tilings  baok,  they  would  be  taken  by  law. 
AnoUier  witness  for  the  state  testified  that  when 
B.  delivered  the  letter  to  defendant's  wife,  defend- 
ant not  being  present,  he  told  her  that,  if  the  prop- 
erty was  not  returned,  deceased  would  have  them 
arresbsd  for  theft,  jueld,  that  the  admission  of 
this  testimony  was,  at  most,  harmless  error,  as 
other  evidence  showed  that  defendant  knew  all 
•bout  the  letter,  that  It  was  read  In  his  presence, 
and  that  the  whole  subject  about  the  retarn  of  the 

firoperty  was  discussed  between  witness  and  d»- 
endant  and  defendant's  wife. 

&  Under  the  rule  that,''when  the  opinion  Is  the 
mere  short-hand  rendering  of  the  facts,  then  the 
opinion  can  be  given  subject  to  cross-examination 
as  to  the  facts  upon  which  it  is  based, "  evidence 
that,  after  the  shooting,  deceased  spoke  to  and 
"idmttfled"  defendant  as  the  man  who  shot  him, 
is  competent,  and  not  a  mere  expression  of  opin- 
ion. 

&  Deceased  was  shot  In  the  neck,  and  his  artic- 
ulation was  affected  by  blood  collecting  in  his 
threat.  About  16  minutes  after  he  was  shot 
bqand^  and  camphor  were  administered,  and  about 
IB  minutes  afterwards,  when  able  to  talk,  he  made 
eertain  statements  as  to  the  circumstances  of  the 
ehooting,  and  who  shot  blm.  Meld,  that  the  dec- 
larations were  admissible  aa  part  of  the  rea  geatce. 

4.  Several  days  after  deceased  was  shot  he 
made  a  statement,  which  was  reduced  to  writing 
by  witness,  and  sworn  to  before  ttlm  as  a  notary 
by  deceased.  At  the  time  deceased  made  the  state- 
ment he  felt  conscious  of  approaching  death,  and 
believed  there  was  no  hope  of  recovery;  and,  al- 
though he  lived  a  month  and  a  half  thereafter, 
there  was  nothing  to  show  that  his  mind  ever 
changed  as  to  his  condition.  Held  sufficient  to 
warrant  the  admission  of  the  statement  as  a  dying 
declaration. 

6.  Under  the  rule  in  Nolen  v.  State,  14  Tex. 
App.  474,  that  "where  the  confessions  of  a  defend- 
ant under  arrest  are  inadmissible  against  him,  be- 
cause made  while  he  was  uncautioned,  his  acts,  If 
tantamount  to  such  a  confession,  and  done  under 
similar  circumstances,  are  likewise  inadmissible, " 
It  was  error  to  allow  stale's  witness  to  testify  that 
when  the  parties  who  had  arrested  defendant,  and 
Who  had  him  in  custody,  said  to  blm,  "  We  have 


arrested  you  for  killing  B.  [deceased]  last  nlghfc,  ' 
he  seemed  agitated,  and  tnmed  pale. 

6.  It  is  not  error  to  refuse  to  charge  as  to  as- 
sault with  intent  to  kill,  where  the  evidence  shows 
that  death  resulted  directly  from  the  wound,  and 
not  from  any  improper  treatment  or  negleot  of  ft. 

7.  Under  Gen.  Laws  Tex.  1888,  p.  87,  providing' 
that  a  defendant  in  a  criminal  case  may  testify  in 
his  own  behalf,  "but  the  failure  of  any  defendant 
to  so  testify  shall  not  be  tsiken  as  a  caroumstaooe 
against  him,  nor  shall  the  same  be  alluded  to  or 
commented  on  by  oounsel  In  the  cause,"  it  is  not 
prejudicial  error  to  charge  that  "the  law  allows 
the  defendant  to  testify  in  his  own  behalf,  but  a 
failure  to  do  so  Is  not  even  a  droumstanoe  Mainat 
him,  and  no  presumption  of  guilt  can  be  inwilged. 
In  by  the  jury  on  account  of  suoh  failure  on  his 
part. "  It  xs  in  the  court's  discretion  to  refer  to  de- 
fendant's rights,  and  it  will  not  be  presumed  that 
he  was  Injured  by  a  oorraot  statement  of  the  law. 

Appeal  from  district  court,  Jones  county; 
J.  y.  CocKUBLi.,  Judge. 

F.  G.  Thurmond,foi  appellant.  AmU  Atty. 
Oen.  Davidson,  for  the  State. 

White,  F.  J.  Appellant  was  convicted  of 
murder  of  the  first  degree,  his  panishtnent 
being  assessed  at  death.  Several  bills  of 
exception  saved  to  the  ruling  of  the  court 
present  the  principal  matters  complained  of 
as  error. 

1.  The  defendant's  first  and  third  bills  of 
exception  relate  to  the  same  subject-matter. 
The  witness  Brock,  over  objections  of  the 
defendant,  was  permitted  to  testify  as  to  a 
letter  written  by  the  deceased  to  the  defend- 
ant the  summer  before  the  killing,  and  which 
deceased  asked  the  witness  to  convey  to  thn 
defendant,  and  at  the  same  time  requested 
witness  to  "tell  defendant,  Fnlcher,  that  if 
he  did  not  bring  his  things  back  to  him  that 
he  would  get  them  by  law;  that  he  had  beea 
toEstacado,and  found  out  what  the  law  was." 
The  witness  Askings  was  also  permitted  to 
testify,  over  objections  of  defendant,  what 
was  said  by  the  witness  Brock  to  defendant's 
wife  at  the  time  Brock  delivered  to  her  tho 
letter  wiitten  by  deceased  to  tier  husband, 
demanding  the  return  of  his  property,  and 
threatening,  in  case  the  property  was  not  re- 
turned, that  he  (deceased)  would  have  both 
defendant  and  his  wife  arrested  for  theft. 
The  objection  urged  to  tlie  admissibility  of 
this  testimony  was  that  defendant  was  not 
present  on  either  of  the  occasions.  It  is 
amply  established  by  other  evidence  in  the 
case  that  defendant  knew  all  about  the  letter 
deceased  had  written  him  concerning  the  re- 
turn of  Ills  property, — in  fact,  the  letter  was 
read  in  Fulcher's  presence;  and  Askings  says 
in  his  testimony  that  the  whole  subject  of 
the  return  of  the  property  was  discussed  in 
conversation  between  himself,  the  defendant, 
and  defendant's  wife.  Under  the  circum- 
stances, if  tlie  evidence  had  been  illegal  and 
inadmissible,  its  admission  would  have  been 
harmless  error,  of  which  defendant  could  not 
complain. 

2.  Another  exception  was  to  the  admission 
of  the  testimony  of  the  witness  Campliell  to 
the  effect  that  on  the  second  night  after  the 
shooting  defendant,  after  having  been  ar- 
rested, was  brought  back  to  the  Matador 
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rancbe,  and  carried  Into  the  presence  of  the 
wounded  man,  and  that  "they  spoke  to  each 
otber,  and  Beemer  identlQed  Fulcher  as  the 
man  who  had  shot  him."  Objection  urged 
to  this  testimonj  is  that  it  only  shows  the 
opinion  of  the  witness.  We  think  the  evi- 
dence was  admissible.  "When  the  opinion 
is  the  mere  shortrhand  rendering  of  the  facts, 
then  the  opinion  can  be  given,  subject  to 
cross-examination  as  to  the  facts  upon  which 
it  ia  based."  Whart.  Grim.  Ev.  (9th  Ed.)  § 
458;  WUIson.  Grim.  St.  §  2602,  p.  239;  Pow- 
ers T.  State.  23  Tex.  App.  48,  5  S.  W.  Rep. 
15S;  Irvine  ▼.  Stote,  26  Tex.  App.  37,  9  S. 
W.  Bep.  55. 

3.  Bill  of  exception  No.  5  complains  of  the 
admission  of  the  statements  of  the  wounded 
man  nuule  to  the  witness  Campbell  about  30 
minutes  after  he  was  shot,  as  to  the  circum- 
stances of  th«9  shooting  and  who  shot  him. 
Deceased  was  shot  in  the  neck,  and  his  artic- 
ulation was  affected  by  the  blood  collecting 
in  his  throat.  About  15  minutes  after  he 
was  shot  Campbell  administered  to  him  some 
brandy  and  camphor  to  clear  up  his  throat, 
and  about  15  minutes  afterwards,  when  he 
was  able  to  talk,  deceased  made  the  state- 
ments complained  ol  Under  the  circum- 
stances shown  we  are  of  opinion  the  decla- 
rations were  admissible  as  res  gesta.  Will- 
son,  Crim.  St.  §  1046;  Stagner  v.  State,  9 
Tex.  App.  441;  Warren  v.  SUte,  Id.  619; 
Washington  t.  State,  19  Tex.  App.  521; 
Pieraon  v.  State,  21  Tex.  App.  15;  Smith  v. 
State,  Id.  277:  Irby  v.  State,  25  Tex.  App. 
203,  7  S.  W.  Rep.  705. 

4.  The  witness  Campbell  was  also  permit- 
ted to  testify  as  to  the  making  of  a  dying 
dedsration  by  deceased  a  few  days  after  the 
shooting,  which  declaration  was  reduced  to 
writing  by  witness,  and  sworn  to  by  deceased 
before  the  witness  as  a  notary  public;  and  in 
connection  with  this  testimony  said  written 
declaration  was  also  offered  and  read  in  evi- 
dence. In  our  opinion,  a  proper  predicate 
for  the  admission  of  the  dying  declarations 
was  laid,  and  the  evidence  was  properly  ad- 
mitted. Willson,  Crim.  St.  §1045;  MiUer  v. 
Stale.  27  Tex,  App.  63,  10  S.  W.  Rep.  445. 
Deceased  was  shot  on  the  night  of  the  14tb 
of  September.  A  few  days  thereafter  the 
dying  declarations  were  made  and  reduced  to 
writing,  but  deceased  lived  until  the  4th  day 
of  November  following.  At  the  time  he 
made  tfaedeclarations  we  think  it  is  clear  that 
be  then  felt  conscious  of  approaching  death, 
and  believed  there  was  no  hope  of  his  recov- 
ery. There  is  no  testimony  showing  that 
subsequent  to  making  the  declarations,  and 
before  his  death,  his  mind  ever  changed,  as 
to  bis  condition,  or  as  to  his  "immediate  ap- 
prehension of  death."  Edraondson  v.  State, 
41  Tex.  497. 

5.  Defendant's  second  bill  of  exceptions 
shows  that  the  state's  witness  Wells,  on  his 
examinatioa  in  chief,  was  permitted,  over 
defendant's  objections,  to  testify  that  "the 
day  after  Beemer  was  killed,  as  I  afterwards 
Mcertaiued,  I  retomed  to  my  home  about  the 


middle  of  the  afternoon.  I  found  there  Jell 
Boon  and  Tom  Stewart  and  [defendant]  T. 
J.  Fulcher.  Stewart  and  Boon  had  arrested 
Fulcher,  and  had  him  in  custody  when  I  ar- 
rived. I  afterwards  heard  Stewart  say  to 
Fulcher,  'We  have  arrested  you  for  killing 
Beemer  last  night;'  whereupon  Falcher 
seemed  agitated,  and  turned  pale."  This 
testimony  was  objected  to  l>ecause  the  defend- 
ant was  under  arrest  at  the  time.  The  court 
in  explaining  this  bill  states  that  he  limited 
the  witness'  testimony  to  the  fact  as  to  wheth- 
er or  not  any  visible  impression  was  made  on 
defendant  when  he  was  charged  with  the  mur- 
der. Had  defendant  not  been  under  arrest, 
there  is  no  question  but  that  bis  acts  and 
conduct,  as  well  as  appearance  when  charged 
with  the  murder,  would  have  been  admissible 
as  evidence  against  him.  Noftsinger  v.  State, 
7  Tex.  App.  302.  And  even  after  arrest  it 
was  formerly  held,  in  the  cases  of  Cordova 
V.  State,  6  Tex.  App.  208,  and  Handline  v. 
State,  Id.  348,  that  "tlie  acts  and  conduct  of 
a  defendant  in  arrest,  either  before  or  after 
being  accused  of  the  crime,  may,  though  not 
re«  geatcB,  be  competent  evidence  against  him 
as  indicative  of  a  guilty  mind."  These  de- 
cisions were  based  upon  the  rule  announced 
in  Rose.  Crim.  Ev.  17-19;  and  the  same  rule 
is  held  in  Brownell  v.  People,  88  Mich.  782, 
(which  is  a  case  directly  in  point,)  and  in 
Greenfield  v.  People,  85  N.  Y.  75.  It  is  also 
the  rule  annoupced  in  a  late  case  in  Kansas, 
(State  V.  Baldwin,)  reported  in  full  in  12Pac. 
Bep.  318.  But  a  different  rule  was  announced 
by  this  court  in  Nolen's  Case,  14  Tex.  App. 
474,  and  it  was  there  held  that  "  where  the 
confessions  of  a  defendant  under  arrest  are 
inadmissible  against  him  because  made  while 
he  was  uncautioned,  his  acts,  if  tantamount 
to  such  a  confession  and  done  under  similar 
circumstances,  are  likewise  inadmissible." 
This  decision,  which  practically  overruled 
the  Cordova  and  Handline  Cases,  since  its 
announcement  has  been  followed  and  recog- 
nized as  the  rule  in  this  state.  Carter  v. 
State,  23  Tex.  App.  508,  5  S.  W.  Rep.  128. 
Under  the  rule  as  it  now  obtains  the  evidence 
complained  of  was  illegal  and  Inadmissible. 
This  error  will  necessitate  a  reversal  of  the 
case.  Mc Williams  v.  State,  44  Tex.  116.  *n 
view  of  another  trial,  we  will  notice  one  or 
more  of  the  other  errors  complained  of. 

6.  It  is  insisted  that  the  court  should  have 
charged  upon  assault  with  intent  to  murder, 
and  that  the  special  requested  instructions 
asked  for  defendant  should  have  l)een  given. 
As  to  the  requested  instructions,  we  think 
tliey  were  properly  refused.  The  evidence 
shows  that  the  death  was  caused  by  the 
wound  inflicted  by  defendant,  and  that  there 
was  no  neglect  or  improper  treatment  of  de- 
ceased. The  charge  of  the  court  in  relation 
to  such  an  Issae  was  not  excepted  to,  and  is 
more  favorable  to  the  accused  than  be  would 
have  been  entitled  to  had  there  been  such  an 
issue  in  the  case. 

7.  It  is  claimed  that  the  court  committed  a 
f  undamenttd  error  in  instructing  the  Jury  in 
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the  fourth  paragraph  of  the  charge  as  follows, 
Tiz. :  "The  law  allows  the  defendant  to  testi- 
fy in  bis  own  behalf;  but  a  failure  to  do  so 
is  not  even  a  circumstance  against  him,  and 
BO  presumption  of  guilt  can  be  Indulged  in 
by  the  jury  on  account  of  such  failure  on  his 
part."  The  act  of  our  last  legislature,  pro- 
viding that  a  defendant  in  a  criminal  case 
may  tt- stify  in  his  own  behalf,  expressly  pro- 
vides as  follows;  "But  the  failure  of  any  de- 
fendant to  so  testify  shall  not  be  taken  as  a 
circumstance  ai^ainst  him,  nor  shall  the  same 
be  alluded  to  or  commented  on  by  counsel  in 
the  cause."  Gen.  Laws  1889,  21st  Leg.  37. 
The  instruction  was  substantially  in  the  spir- 
it of  tlie  statute.  But  it  is  insisted  that  the 
court  should  not  have  alluded  to  the  matter, 
as  it  was  calculated  to  call  tlie  attention  of  the 
jury  to  the  failure  of  defendant  to  testify, 
and  that  that  of  itself  would  necessarily  be 
prejudicial  to  defendant.  We  are  cited  to 
Hunt's  Case,  12  S.  W.  Bep.  737,  wlierein. 
In  quoting  from  an  Illinois  case,  the  lan- 
guage used  is,  "and  in  such  case  court  and 
counsel  should  studiously  avoid  all  allusions 
to  the  subject."  Baker  v.  People,  105  111. 
452.  Our  statute  does  not  prohibit  the 
court  from  alluding  to  the  subject;  it  is 
counsel  who  are  expressly  inhibited  from  al- 
luding to  or  commenting  upon  defendant's 
failure  to  testify.  The  court  is  not  Inhibited 
from  alluding  to  and  explaining  defendant's 
rights  in  the  matter.  It  may  or  may  not 
prove  injurious  or  prejudicial  for  the  court 
to  allude  to  the  matter;  it  is  impossible  for  us 
to  tell.  In  another  murder  case,  pending  at 
this  time  before  us,  it  is  complained  that  the 
court  erred  in  refusing  a  special  requested  in- 
struction deflning  the  law  with  regard  to  the 
evidence  of  a  defendant  who  had  testified. 
We  think  it  a  matter  entirely  discretionary 
with  the  court  whether  it  will  instruct  the 
jury  at  all  as  to  a  defendant's  rights  as  a  wit- 
ness in  his  own  case.  In  Yermont  it  seems 
that  the  court  is  bound  to  instruct  the  jury 
that  they  could  not  consider  defendant's 
omission  to  testify  in  his  own  behalf  against 
him.  State  v.  Cameron,  40  Vt.  556.  In  this 
instance  the  charge  complained  of  was  un- 
questionably in  conformity  with  the  statute, 
alld  we  cannot  see  that  it  was  calculated  to 
prejudice  the  defendant.  Being  a  correct 
enunciation  of  the  law,  we  will  not  presume 
that  the  court  in  giving  it  abused  its  discre- 
tion, nor  that  it  was  in  any  manner  injurious 
to  defendant.  We  have  discussed  all  the 
questions  raised  in  the  case.  For  error  in 
the  admission  of  evidence  as  above  pointed 
out,  the  judgment  is  reversed,  and  cause  re- 
manded.   Bieversed  and  remanded. 


Springfield  o.  State. 

(Court  of  Appeal!  of  Texas.    April  13, 1890.) 

Oamiho  IK  Saloox. 

On  indictment  for  playing  cards  "In  a  house 

for  retailing  spirituous  liquors, "  in  violation  of 

Pen.  Code  Tex.  art.  .Sao,  proof  that  defendant  placed 

cards  in  a  "saloon"  does  not  sustain  the  allegation. 


Appeal  from  Dallas  county  court;  E.  6. 
BowEB,  Judge. 

Fen.  Code  Tex.  art.  355,  prohibits  card- 
playing  in,  among  other  places,  "any  house 

for  retailing  spirituous  liquors." 

Russell  &•  Fowler,  for  appellant.  Atst. 
Atty.  Gen.  Davidson,  for  the  State. 

WiLUsoN,  J.  It  is  charged  in, the  indict- 
ment that  defendant  "did  unlawfully  play  at 
a  game  with  cards  in  a  house  for  retailing 
spirituous  liquors."  This  charge  is  not  sup- 
ported by  the  evidence  before  us.  It  was 
not  proved  that  the  house  in  which  defend- 
ant played  cards  was  a  house  for  retailing 
spirituous  liquors.  The  proof  was  that  he 
played  in  a  "saloon."  A  "saloon"  does  not 
necessarily  mean  "a  house  for  retailing  spirit- 
uous liquors."  Early's  Case,  23  Tex.  App. 
364,  5  S.  W.  Bep.  122.  We  deem  it  unneces- 
sary to  pass  upon  other  questions  presented 
in  the  record,  as  they  are  of  a  character 
which  are  not  likely  to  arise  on  another  trial. 
Because  the  convictioji  is  unwarranted  by  the 
evidence  the  judgment  is  reversed,  and  the 
cause  remandod. 


SpRnrQnKi.i>  v.  Statb. 
(Court  of  Appeals  of  Texas.    April  13, 1890.) 

Appeal  from  Dallas  oonnty  oourt;  K  Q.  Bowsb, 
Judge. 

Bussell  Jb  Fowler,  for  appellant.  AmU  Atty. 
Oen.  Davidton,  for  the  State. 

WiLLSON,  J.  This  case  is  substantially  the  same 
In  all  respects  as  Springfield  v.  State,  nbi  nipra, 
and  the  opinion  in  that  case  is  adopted  as  the 
opinion  In  this  case.  The  judgment  is  reverted, 
and  the  cause  remanded. 


CuRBT  ».  State. 

(Court  cf  Appeals  of  Texas.    April  19,  1890.) 

Iioojo.  Option— ELBOTioNs—VAMDnrr. 

1.  Sayles,  Civil  St.  Tex.  art.  S3S9,  requires  that 
the  oommissioners'  oourt  shall  order  elections  on 
local  option  on  days  not  less  than  15  nor  more  than 
8U  days  from  the  date  of  such  order.  Article  323S 
provides  that,  after  an  election  resulting  In  favor 
of  prohibition!,  such  court  shall  make  an  order  for- 
bidding the  sale  of  intoxicating  liquors,  which  shall 
be  "prima  facU  evidence  that  all  the  pi-ovls- 
ions  of  the  law  have  been  complied  with  in  giving 
notice  of  and  holding  such  election. "  Held,  that 
such  order  is  not  prima  facie  evidence  of  the  va- 
lidity of  an  election  ordered  and  held  more  tlian  30 
days  from  the  date  of  ordering  It,  and  saoh  elec- 
tion is  void. 

8.  Article  82S9<i^  which  gives  to  any  voter  of 
the  local  option  district  a  right  to  contest  the  valid- 
ity of  such  election  within  80  days,  does  not  pre- 
vent one  accused  of  violating  the  order  of  prombi- 
tion  from  showing  at  a  later  time  that  it  is  void. 

Appeal  from  county  court,  Dallas  county; 
E.  G.  BowEK,  Judge. 

Kearby,  McCoy  <£  Hayter,  for  appellant. 
Aaist.  Atly.  Gen.  Davidson,  for  the  State. 

White,  P.  J.  This  appeal  is  from  a  con- 
viction fora  violation  of  the  local  option  law. 
It  is  insisted  that  the  pretended  local  option 
law  under  which  he  has  been  convicted  is 
absolutely  void,  because  the  election  at  which 
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It  was  purported  to  be  adopted  was  held  at  n 
time  when  such  an  elecUon  could  not  only 
not  be  held,  but  waa  actually  prohibited  by 
our  law.  In  other  words,  that  said  pretend- 
ed  Section  was  ordered  to  be  held,  and  was 
held,  more  than  30  days  from  the  date  of  the 
order  of  the  commissioners'  court  ordering 
the  holding  of  the  same.  The  evidence 
shows  that  tlie  order  for  the  election  was 
made  and  entered  by  the  commisai oners' 
court  on  the  14th  day  of  May.  1889,  and  the 
said  order  required  the  election  to  be  held  oa 
the  15th  day  of  June,  1889,  which  waa  more 
than  30  days  after  the  date  of  said  order,  and 
tiiat  said  election  was  held  on  said  15th  day 
of  June,  1889. 

Our  present  statute  is  the  one  which  was 
in  force  at  the  date  said  order  waa  made,  and 
it  expressly  Axes  and  regulates  the  time  of 
ordering  such  election  as  follows,  viz.:  "Art. 
8229.  When  the  commissioners'  court,  of 
their  own  motion,  or  upon  the  petition  pro- 
vided for  in  article  3227,  shall  order  the  elec- 
tion as  herein  provided  for,  it  shall  be  the 
duty  of  said  court  to  order  such  election  to 
be  held  at  the  regular  voting  place  or  places 
within  the  proposed  limits  upon  a  day  not 
less  than  fifteen  nor  more  than  thirty  days 
from  the  date  of  said  order;  and  the  order 
thus  made  shall  express  the  object  of  such 
election,  and  shall  be  held  to  be  prima  /aoie 
evidence  that  all  the  provisions  of  law  neces- 
sary to  give  it  validity,  or  to  clothe  the  court 
with  jurisdiction  to  make  it,  have  been  fully 
complied  with."  Acts  20th Leg.  96;  Sayles, 
CivU  St.  art.  8229;  Willson,  Crim.  St.  §  630. 
art.  3229.  Article  8233  provides  for  the 
special  session  of  the  commissioners'  court 
for  opening  the  polls,  counting  the  votes,  and 
making  an  order  of  court  declaring  the  result, 
and  absolutely  prohibiting  the  sale  of  intoxi- 
cating liquors,  etc.;  and  it  Is  furtiier  provid- 
ed in  said  article  that  "the  order  thus  made 
shall  be  held  to  be  prima  /acie  evidence  that 
all  the  provisions  of  law  have  been  complied 
with  in  giving  notice  of  and  holding  said 
election,  and  in  counting  and  rekurning  the 
votes,  and  declaring  the  result  thereof." 
Article  3239a  provides  for  a  contest  of  said 
election  at  any  time  within  80  days  by  any 
qualified  voter  of  the  locality  in  which  it  was 
held.  We  have  referred  to  these  statutes  for 
the  purpose  of  showing  how  far  the  legisla- 
ture has  gone  in  obviating  proofs  of  a  strict 
compliauce  with  the  prerequisites  of  the  stat- 
utes in  cases  where  the  validity  of  such  elec- 
tions is  contested  or  brought  in  question. 
Certain  orders  are  made  prima  faeia  evi- 
dence that  antecedent  statutory  prerequisites 
have  been  complied  with;  and  their  introduc- 
tion by  the  state  would  devolve  upon  a  de- 
fendant, or  party  attacking  the  validity  of 
the  election,  the  burden  of  disproving  such 
prima  fade  evidence.  But  we  do  not  un- 
derstand that  the  legislature  ever  intended 
more  than  this.  We  do  not  understand  that 
they  could  or  did  intend  that  such  subsequent 
orders  could  cure  direct  and  positive  violations 
of  the  law.  in  its  roost  essential  particulars, 
T.13s.w.no.l4— 4g 


with  reference  to  the  boMIng  of  snob  elec- 
tions; in  other  words,  that  the  mere  entry  of 
certain  orders  by  the  commissioners  could 
nullify  the  plain  letter  of  law,  and  make  that 
a  valid  and  binding  law  which  was  void  ah 
initio.  We  can  see  many  and  good  and  suffi- 
cient reasons  why  our  statute  has  provided 
that  such  election  shall  be  ordered  "upon  a 
day  not  less  than  fifteen  nor  more  than  thirty 
days  from  the  date  of  said  order."  But,  if 
there  were  no  such  reasons  apparent,  tlie  rule 
ita  lex  scripta  unquestionably  applies  where 
such  power  of  special  legislation  is  delegated 
to  other  authority  than  the  legislative  depart- 
ment. In  such  cases  there  must  be  strict 
conformity  to  the  requirements  of  the  law  in 
the  exercise  of  such  delegated  authority,  or 
the  action  will  be  void.  Boone  v.  State,  10 
Tex.  App.  418;  Willson,  Crim.  St.  §  632. 
Under  the  facts  shown  by  the  record,  we  are 
constrained  to  hold  that  the  election  for  local 
option  in  the  town  of  Lancaster.  Dallas  coun- 
ty, Tex.,  held  on  the  15th  day  of  June,  1889, 
is  void  because  held  more  than  SO  days  after 
the  date  of  the  order  of  the  cotnmissioners' 
court  ordering  the  holding  of  the  same. 

The  fact  that  article  3239a  gives  to  any 
qualified  voter  of  the  local  option  district  the 
right  to  contest  the  validity  of  such  election 
within  30  days  does  not  in  any  manner  affect 
the  rights,  or  deprive  any  one  at  any  time  of 
the  right  to  show  that  the  law  is  void,  when 
it  is  sought  by  prosecution  to  hold  him  amen- 
able for  its  violation.  A  citizen  can  never  be 
legally  punished  for  a  violation  of  a  law 
which  is  itself  void.  Because  appellant  has 
been  convicted  for  the  violation  of  a  law 
which  was  never  legally  adopted  or  enacted, 
the  judgment  is  reversed,  and  the  prosecution 
is  dismissed.     Reversed  and  dismissed. 


GOTTBILL  V.   QSUU. 

{Supreme  Court  of  Mlgaouri.    May  19,  '1890.) 
Deceit— DoTT  op  Ikquiry— Waitbb. 

1.  In  a  suit  for  damages  for  false  representa- 
tions by  the  business  manager  of  a  panorama  com- 
pany to  plaintiff,  a  stranger  to  the  enterprise, 
whereby  ns  was  induced  to  trade  valuable  proper- 
ty for  stock  of  the  company  at  an  exorbitant  v^- 
uatlon,  It  was  error  to  charge  that,  if  plaintiff 
might  by  diligent  inquiry  have  ascertained  the 
falsity  of  such  representations,  and  did  not  inquire, 
he  could  not  recover,  it  was  not  plaintiff's  duty 
to  make  diligent  inquiry. 

a.  The  words  "diligent  inqulnr"  were  used  in 
their  ordinary  meaning,  and  required  no  explana- 
tion from  the  coui-t. 

8.  Where  there  has  been  a  misdirection,  but 
for  which  the  jury  might  have  reached  a  different 
conclusion,  the  reviewing  court  cannot  say  that 
judgment  was  rigbtfuUjr  rendered  for  defendant. 

4.  The  fact  that  plaintiff  offered  to  sell  such 
stock  at  the  price  falsely  represented  by  defendant 
to  be  its  value,  constituted  no  waiver  of  his  right 
to  sue  the  latter  for  damages. 

5.  Nor  does  the  lapse  of  five  months  between 
the  purchase  of  the  stock  and  the  bringing  of  the 
action  operate  as  such  waiver. 

Appeal  from  St.  Louis  circuit  court;  Akoi 
M.  Thaykb,  Judge. 

Chester  H.  Krum,  for  appellant.  John  O, 
Orrick,  for  respondent^  tized  by  VjOOQiC 
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Bbaoe,  J.  The  plaintiff  in  this  action 
seeitB  to  recover  damages  for  false  represen- 
tations alleged  to  have  l>een  made  by  the  de- 
fendant in  a  trade  in  which  the  plaintiff,  in 
exchange  for  50  shares  of  paid-up  stock  in  the 
Globe  Panorama  Company,  sold  and  conveyed 
to  the  defendant  a  certain  lot  of  ground  in 
the  city  of  St.  Louis.  The  verdict  was  for 
the  defendant,  and  from  the  judgment  there- 
on  in  his  favor  the  plaintiff  appeals.  Many 
grounds  are  assigned  in  the  motion  for  a  new 
trial,  but  the  only  one  urged  here  why  the 
court  should  have  granted  a  new  trial  is  the 
alleged  error  of  the  court  in  giving  the  sev- 
enth instruction  for  the  plaintiff,  which  is  as 
follows:  "(7)  If  you  find  from  the  evidence 
that  plaintiff,  by  diligent  inquiry,  might  have 
ascertained  the  truth  or  falsity  of  the  alleged 
representation,  and  failed  to  make  such  in- 
vestigation, then  the  court  Instructs  you  that 
he  cannot  recover  in  this  action." 

1.  It  is  urged  against  this  instruction  that 
it  is  merely  an  abstract  proposition  of  law, 
and  does  not  define  or  explain  to  the  jury 
what  meaning  the  law  gives  to  the  expres- 
sion "diligent  inquiry,"  and  is  therefore  er- 
roneous; and  in  support  of  this  contention 
we  are  cited  to  many  cases  in  wtiich  instruc- 
tions were  held  to  be  erroneous  because  legal 
propositions,  and  the  meaning  of  technical 
legal  phrases  or  words,  were  therein  submit- 
ted to  the  jury,  «.  g.,  Fugate  v.  Carter,  6  Mo. 
267,  and  Anderson  v.  McPike,  86  Mo.  293,  in 
which  the  jury  were  called  upon  to  determine 
what  was  "a  material  averment;"  Morgan  v. 
Durfee,  69  Mo.  469,  to  define  "malice;" 
Boogher  v.  Keece,  75  Mo.  883,  in  which  the 
question  of  what  was  "adverse  possession" 
and"  color  of  title"  was  left  to  the  jury;  Wiser 
V.  Chesley,  58  Mo.  547,  what  was  "gross  neg- 
ligence;" and  Atteberry  v.  Powell,  29  Mo. 
429,  in  which  it  was  left  to  the  jury  to  deter- 
mine the  meaning  to  be  applied  to  the  words 
"in  substance,"  in  an  action  of  slander.  In 
all  these  cases,  it  will  be  observed,  either  a 
question  of  law,  or  the  meaning  of  certain 
words  and  terms  to  which  a  special  and  pecu- 
liar meaning  had  by  law  been  applied,  was 
left  to  the  jury;  and  it  was  properly  held 
that  this  was  error.  It  is  possible  that  cases 
might  arise  in  which  the  words  "diligent  in- 
quiry" might  become  the  proper  subject  of 
judicial  Interpretation,  but  in  this  case  it  is 
evident  they  were  used  by  the  court,  and 
could  have  been  understood  by  the  jury,  in 
no  other  than  in  their  usual,  ordinary,  and 
conventional  sense;  and  such  sense  is  pre- 
sumed to  be  as  well  comprehended  by  the  jury 
as  the  court,  and  needs  no  deS  n  ition.  It  is  not 
necessary  that  the  meaning  of  ordinary  words 
and  phrases,  used  in  their  usual  and  conven- 
tiontil  sense,  should  be  explained  in  instruc- 
tions. 

2.  It  is  further  argued  against  said  instrnc- 
tion  that  it  asserts  an  incorrect  legal  proposi- 
tion, and  ignores  the  difference  between  the 
situations  of  the  parties  in  regard  to  the 
property  concerning  which  the  representa- 
tions are  alleged  to  have  been  made.    The 


facts  upon  which  the  court  in  its  first  in- 
struction to  the  jury  authorized  a  finding  for 
the  plaintiff  were  "that  if,  at  the  time  when 
the  defendant  traded  to  plaintiff  the  panorama 
stock  in  the  petition  described,  defendant 
was,  and  from  the  opening  of  the  enterprise 
had  been,  business  manager  of  the  Globs 
Panorama  Company,and  in  charge  of  the  busi- 
ness in  St.  Louis,  and  that,  with  a  view  to 
the  trade  of  the  stock  aforesaid  to  plaintiff, 
and  as  an  inducement  thereto,  he  stated  to 
plaintiff,  in  substance,  that  the  intrinsic  and 
actual  value  of  said  panorama  stock  wasSlOO 
per  share,  and  that  none  of  said  stock  had 
been  sold  or  could  be  bought  for  less  than 
par,  or  $100  per  share,  and  if  he  further  stat- 
ed at  the  time,  and  with  the  purpose  afore- 
said, that  the  actual  cost  price  of  the  pano- 
rama property  in  St.  Louis  whs  seventy-five 
to  eighty  thousand  dollars,  and  that  from  the 
opening  of  the  business  the  company  bad 
been,  and  was  still,  doing  a  profitable  busi- 
ness, and  that  from  the  time  the  business 
opened  the  company  had  been  earning  and 
paying  a  dividend  of  2  per  cent.,  or  92  per 
share,  per  month;  and  if  you  further  find 
that  said  statements  were  untrue, — that  they 
were  made  for  the  purpose  of  deceiving  and 
misleading  plaintiff  as  to  the  true  character 
or  value  of  said  stock;  and  if  you  find  that 
plaintiff  traded  the  Pine-Street  lot  for  said 
stock  on  the  faith  of  said  representations,  and 
that  he  would  not  have  made  the  trade  but 
for  those  statements  and  representations;  and 
if  you  further  find  that  defendant,  in  making 
said  representations,  knew  they  were  untrue, 
or  if  he  made  them  as  of  his  own  knowledge, 
without  knowing  whether  they  were  true  or 
false,  and  with  the  intent  of  deceiving  and 
misleading  plaintiff, — then  the  court  in- 
structs the  jury  that  your  verdict  must  be 
for  the  plaintiff."  The  other  instructions 
given,  except  the  one  under  consideration, 
were  in  harmony  with  this  one.  There  was 
evidence  to  support  this  instruction,  and 
with  the  legal  propositions  it  asserts  no  fault 
has  been  forfnd.  Nevertheless  the  jury  were 
told  in  the  seventh  instruction,  that  although 
they  should  find  all  these  facts  to  exist,  yet  if 
the  plaintiff,  by  diligent  inquiry,  might  have 
discovered  that  defendant's  said  representa. 
tlons  were  false,  then  he  could  not  recover. 
In  other  words,  the  jury  were  told  in  this  in- 
struction that,  although  the  defendant  made 
false  representations  as  to  material,  existent 
facts,  calculated  to  affect  the  plaintiff's  esti- 
mate of  the  value  of  the  property,  for  the 
purpose  of  inducing  him  to  trade  therefor, 
upon  which  the  plaintiff  relied,  and  by  which 
he  was  induced  to  make  the  trade,  yet  if,  by 
diligent  inquiry,  he  might  have  discovered 
that  such  representations  were  false,  then  he 
could  not  recover.  We  do  not  understand 
this  to  be  the  law.  "It  has  indeed  been  laid 
down  as  a  broad  proposition  of  law  that  if  the 
means  of  knowledge  be  at  hand,  and  equally 
available  to  both  parties,  and  the  subject  of 
the  transaction  be  open  to  the  inspection  of 
both  alike,  the  injured  party  must  avail  him- 
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self  of  such  means,  if  he  wonid  be  heard  to 
aay  that  he  was  deceived  by  the  representa- 
tions of  the  other  party,  unless  there  was  a 
warranty  of  the  facts."  Bigelow,  Frauds, 
522.  This  instruction  cannot  be  naaintained 
even  upon  the  broad  terms  of  tliis  proposi- 
tion; for  by  it  the  plaintiff  is  prechided  from 
recovery  if  he  could  have  discovered  the  truth 
by  diligent  inquiry,  whether  the  means  of 
knowledge  were  at  hand,  or  whether  they 
were  equally  available  to  him  as  to  the  de- 
fendant or  not.  It  may  be  well,  however,  to 
note  the  continuing  remarks  of  Mr.  Bigelow 
on  the  general  proposition.  He  says,  (page 
523  et  seq.:)  "But  there  is  serious  ground 
for  doubting  the  correctness  of  this  proposi- 
tion in  its  broad  form.  It  will  be  seen  upon 
reflection  that  the  situation  of  the  person  to 
whom  the  misrepresentation  was  rande  is 
quite  difterent  in  regard  to  means  of  knowl- 
edge from  that  of  the  person  who  made  it. 
The  latter  may  well  be  held  to  the  duty  to 
know  the  facts.  •  •  •  The  former  has 
been  put  off  his  guard  and  misled  by  the  very 
representation  which  has  been  made.  In- 
deed a  representation  may  as  well  mislead 
even  where  the  means  of  knowledge  are  di- 
rectly at  hand  as  where  they  are  not.  The 
supposed  rule  in  regard  to  means  of  knowl- 
edge came  to  be  applied  in  this  country  be- 
fore this  distinction  had  been  pointed  out. 
•  *  •  Kecent  authority  has,  however, 
gone  far  towards  setting  the  matter  right 
in  principle.  Tlie  proposition  has  now  be- 
come very  widely  accepted  at  law  as  well  as 
in  equity,  at  least  as  general  doctrine,  that  a 
man  may  act  upon  a  positive  representation 
of  fact  notwithstanding  the  fact  that  the 
means  of  knowledge  were  specially  open  to 
him.  •  •  •  It  maybe  improbable  that  a 
man  with  the  truth  in  reach  should  accept  a 
representation  made  in  regard  to  it,  but  the 
improl>ability  can  be  no  more  than  matter  of 
fact.  If  the  representation  were  of  a  charac- 
ter to  induce  action,  and  did  induce  it,  that 
is  enough.  It  matters  not,  it  has  well  been 
declared,  that  a  person  misled  may  be  said, 
in  some  loose  sense,  to  have  been  negligent; 
for  it  is  not  just  tliat  a  man  who  has  deceived 
another  should  be  permitted  to  say  to  him. 
'You  ought  not  to  have  believed  or  trusted 
me,'  or  'Yon  were  yourself  guilty  of  negli- 
gence.' "  After  citing  many  cases  illustra- 
tive of  the  principle  here  stated,  the  learned 
author  sums  up  thus,  (page  528:)  "The  re- 
sult appears  to  be,  not  only  in  principle,  but 
by  the  weight  of  authority,  that  the  party  to 
whom  the  representation  is  made  is  affected 
by  means  of  knowledge  or  by  notice  only 
where  the  language  or  conduct  was  not  of  a 
kind  to  withdraw  his  attention  from  what 
otherwise  he  would  be  bound  to  know,  i.  e., 
only  where  the  representation  was  not  cal- 
culated to  pnt  him  oS  his  guard,  as  in  cases 
of  representations  of  value  or  opinion. "  To 
use  the  language  of  another  author:  "The 
doctrine  of  notice  has  no  application  where 
a  distinct  representation  has  been  made.    A 


man  to  whom  a  particular  and  distinct  repre- 
sentation has  been  made  is  entitled  to  rely  on 
the  representation,  and  need  not  make  any 
further  inquiry,  although  there  are  circum- 
stances in  the  case  from  which  an  inference 
inconsistent  with  the  representation  might 
be  drawn."  Kerr,  Fraud  So  M.  80.  "No 
man  can  complain  that  another  has  relied  too 
implicitly  on  the  truth  of  what  he  bimsell 
stated."  Id.  81.  The  same  general  prin- 
ciple has  been  expressed  by  this  court  i»  the 
following  terms:  "It  is  no  excuse  for,  nor 
does  it  lie  in  the  month  of  the  defendant  to 
aver  that  plaintiff  might  have  discovered  the 
wrong,  and  prevented  its  accomplishment, 
bad  he  exercised  watchfulness,  l>ecause  this 
is  but  equivalent  to  saying  ■  You  trusted  me; 
therefore  I  had  the  right  to  betray  you.' " 
Pomeroy  v.  Benton,  67  Mo.  531.  The  same 
idea  is  expressed  in  another  opinion  thus: 
"We  doubt  if  it  is  equity  to  allow  a  sharper 
to  insist  on  a  fulQllment  of  his  bargain  on  the 
ground  that  his  victim  was  so  destitute  of 
sagacity  as  to  make  no  further  inquiries." 
Wannell  v.  Kem,  Id.  478.  It  is  not  seen  how 
instruction  Na  7  can  be  maintained  without 
doing  violence  to  the  just  and  equitable 
principles  announced  in  these  authorities, 
even  conceding  that  the  parties  at  the  time 
were  upon  an  equal  footing,  and  therefore  to 
be  treated  as  dealing  at  arms-length;  but, 
when  it  is  considered  that  the  defendant  was 
the  originator  and  promoter  of  the  enter- 
prise, its  business  manager,  fully  conversant 
with  every  fact  of  its  past  history  and  pre8> 
ent  condition,  having  actual  knowledge  of 
the  cost  of  the  plant,  the  amount  of  the 
stock,  and  the  dividend  it  was  actually  yield- 
ing, and  that  the  plaintifF  was  a  stranger  to 
the  enterprise,  it  becomes  at  once  apparent 
that  the  means  of  knowledge  were  not  in 
fact  equally  available  to  the  plaintiff  as  to 
the  defendant,  and  the  instruction  has  noth- 
ing to  stand  upon,  for  "  where  the  parties  do 
not  stand  upon  an  equal  footing  the  objection 
to  a  plea  or  claim  of  false  representations, 
that  the  party  to  whom  they  were  made  was 
■  negligent '  in  not  making  inquiry  or  ex- 
amination, has  still  less  force,  and  would  n»> 
where  be  allowed."  Bigelow,  Frauds,  534. 
Wannell  v.  Kem,  supra.  So  that  in  any 
view  of  the  case  this  instruction  must  be  con- 
demned. 

3.  Tliere  is  nothing  in  the  contention  that 
the  plaintiff  waived  his  right  to  sue  for  dam- 
ages for  false  representations  by  reason  of 
the  fact  that  after  the  purchase  of  the  stock, 
and  before  suit,  he  may  have  offered  the  stock 
for  sale  at  par,  or  that  four  or  five  months 
elapsed  between  the  time  when  he  acquired 
the  stock  and  the  institution  of  his  suit.  Nor 
is  it  witliin  the  power  of  this  court  to  say  the 
judgment  is  for  the  right  party,  and  ought  to 
be  affirmed,  when  there  has  been  a  substan- 
tial misdirection  of  the  jury  upon  a  question 
of  law  bearing  upon  the  issues  of  fact  to  be 
tried  by  the  jury,  but  for  which  they  might 
i  have  reached  a  different  conclnsi(^^^Farthe 
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error  of  the  court  in  giving  the  seventh  in- 
Btruction  the  judgment  is  reversed,  and  cause 
remanded  for  new  trial.    All  concur. 


Ebersolb  et  al.  t.  Bamkin. 

(Supreme  Court  of  MlMcniri.    May  18, 1890.) 

AppBAii — Dismiss  Ai.. 

An  appeal  will  be  dismissed  where  neither 

partv  has  made  out,  or  furnished   the  supreme 

court  with,  a  statement  of  the  case,  as  required  by 

Key.  St  Mo.  1879,  S  S778. 

Appeal  from  circuit  court,  Atchison  coun- 
ty; H.  D.  Kellet,  Judge. 
■    Keeley,  Craig  A  Kellmj,  for  appellants.    A. 
M.  Hough,  M.  MoKillop,  and  John  D.  Camp- 
bell, for  respondent. 

Shebwood,  J.  Our  statute  (section  8778, 
Rev.  St.  1879)  requires  that  "each  party  shall 
•  •  •  malce  out  and  furnish  the  court 
with  a  clear  and  concise  statement  of  the 
case,"  etc.  There  is  not  the  semblance  of  a 
statement  in  this  cause  by  eitlier  party.  We 
do  not  propose  to  go  through  this  record,  or 
the  abstracts  thereof,  and  prepare  a  state- 
ment of  the  facts.  Long  v.  Long,  96  Mo. 
180,  8  S.  W.  Rep.  766;  Craig  v.  Scudder,  98 
Mo.  664,  12  S.  W.  Rep.  341;  Jayne  v.  Wjne, 
98  Mo.  404,  11  S.  W.  Rep.  969;  Manufactur- 
ers' Sav.  Bank  v.  Big  Muddy  Iron  Co.,  97 
Mo.  88,  10  S.  W.  Rep.  865.  As  the  statute 
has  not  been  complied  with,  we  shall  dismiss 
the  appeal.    All  concur. 


MuBPHY  V.  De  Fkanob  et  al. 
(Su%)reme  Court  of  MUsourU    May  19, 1890.) 

JUSaKENT — EqUITABLI  ReuEF— ReS  AdJITDIOATA. 

1.  On  an  administrator's  sale  of  land  the  widow 
of  decedent  became  the  purchaser;  but,  bis  debts 
not  having  been  paid,  the  estate  was  subsequently 
ordered  into  the  hands  of  the  public  administra- 
tor. On  the  representations  of  a  creditor  that  he 
woald  make  the  land  paytl,000of  deccdent'sdebts, 
the  probate  court  ordered  a  resale,  and  the  creditor 
bid  It  In  for  only  tlOO.  He  subsequently  instituted 
proceedings  to  have  the  widow's  dower  assigned, 
wherein  he  was  adjudged  the  owner  of  the  land, 
subject  to  her  dower  right.  Held  that,  these  pro- 
ceedings having  been  pending  for  four  years,  and 
having  been  defended  by  the  widow,  she  oould  not 
afterwards  sue  to  have  the  judgment  therein  set 
aside  on  the  ground  of  collusion  and  fraud  between 
the  public  administrator  and  the  creditor  at  the 
resale  of  the  land,  as  that  was  a  matter  of  defense 
to  be  interposed  in  the  dower  proceedings. 

2.  The  widow's  answer  having  set  up  the  col- 
lusion and  fraud  between  the  public  administrator 
and  the  creditor,  and  the  validity  of  the  two  ad- 
ministrators' deeds  having  been  passed  on  In  the 
dower  proceedings,  the  judgment  in  the  creditor's 
favor  is  conclusive  on  these  questions,  as  between 
the  parties  and  their  privies,  though  these  pro- 
ceedings may  not  have  been  the  proper  method  of 
testing  the  validity  of  the  deeds. 

Appeal  from  circuit  court,  Adair  county; 
Andrew  Ellison,  Judge. 

Blair  <&  Marohand,  for  appellants.  0.  D. 
Jones,  for  respondent. 

Black,  J.  Kancy  Murphy,  the  plaintiff, 
is  the  widow  of  Benjamin  Murpliy,  who  died 
in  1865  the  owner  of  the  16  acres  of  land  now 


in  snit.  Letters  of  administration  were  is- 
sued to  the  plaintiff  upon  the  estate  of  her  de- 
ceased husband,  and  she  procured  an  order 
to  sell  real  estate  to  pay  debts,  and  then  re- 
signed. Ringo  was  appointed  administrator 
de  bonis  non,  and  by  virtue  of  the  order  of 
sale  sold  the  16  acres  of  land;  and  the  plain- 
tiff became  the  purchaser  at  the  price  of 
$400,  and  she  received  a  deed  dated  4th  Feb- 
ruary, 1868.  Ringo  resigned  in  1869,  and 
thereupon  tlie  probate  court  ordered  the  es- 
tate into  the  hands  of  Chandler,  the  public 
administrator.  Chandler  made  two  applica- 
tions to  the  probate  court  for  an  order  to  sell 
the  same  real  estate  to  pay  debts  of  the  es- 
tate, both  of  which  were  refused;  but  an  or- 
der was  made  upon  a  third  petition,  filed  in 
1874.  The  16  acres,  and  also  an  80-acre 
tract,  were  sold  under  tiiis  order,  and  the  de- 
fendant De  France  becaiue  the  purchaser  at 
the  price  of  $100,  and  received  a  deed  dated 
1st  February,  1875.  In  1876  the  defendant 
De  France  commenced  a  suit  in  the  circuit 
court  against  the  plaintiff  in  the  present  suit 
to  have  dower  assigned  to  her  in  the  16  acres 
and  the  80  acres.  That  suit  was  tried  in 
1880,  the  trial  resulting  in  the  appointment 
of  commissioners,  who  set  off  to  her  5^  acres 
of  the  16  acres  as  her  dower  in  the  96  acres. 
The  report  of  the  commissioners  was  ap- 
proved, and  a  writ  of  restitution  awarded  De 
France,  by  which  he  was  put  into  possession 
of  the  property  not  set  off  to  the  widow.  De 
France  then  conveyed  44-100  of  the  land  to 
defendant  Dodson.  The  plaintiff,  claiming 
to  own  the  16  acres  both  as  a  homestead  and 
by  virtue  of  the  administrator's  sale  to  her, 
commenced  this  suit  in  equity  in  1885,  pray- 
ing that  the  public  administrator's  deed  to 
De  France,  tlie  judgment  in  the  case  of  De 
France  against  her,  and  the  deed  to  defend- 
ant Dodson,  be  set  aside  and  for  naught 
held.  The  court  found  tlie  Issues  for  plain- 
tiff, and  entered  a  decree  according  to  the 
prayer  of  the  petition,  to  reverse  which  de- 
fendant sues  out  this  appeal. 

Tlie  theory  of  the  plaintiff's  petition  is  that 
De  France  and  Dodson  procured  the  order  of 
Sale,  tlie  sale,  and  the  approval  thereof,  by  a 
fraudulent  combination  with  Ouy  Chandler, 
the  public  administrator,  and  that  all  of  these 
proceedings  to  and  including  the  judgment  in 
the  dower  case  were  parts  of  one  scheme  to 
defraud  the  plaintiff  out  of  her  property. 
The  petition  then  makes  a  general  charge 
that  the  judgment  in  the  suit  of  De  France 
against  Nancy  Murphy  for  assignment  of 
dower  is  void  because  collusively  and  fraud- 
ulently obtained.  The  answer  sets  up  that 
judgment  as  a  bar  to  this  suit,  and  states 
that  Mrs.  Murphy  filed  answer  in  that  case 
setting  up  as  a  defense  thereto  all  of  the  mat- 
ters stated  in  her  petition  in  this  case,  and 
claiming  the  16  acres  both  as  a  homestead 
and  by  virtue  of  the  administrator's  sale  to 
her.  The  reply  concedes  that  Mrs.  Murphy 
defended  that  suit,  but  says  none  of  the  is- 
sues to  be  tried  in  this  case  were  tried  in  that 
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one;  that  her  attorney  told  her  the  case 
would  not  be  tried  at  the  April  adjourned 
term,  1880;  that  it  was  tried  at  that  time; 
that  no  witnesses  were  called ;  and  that  her 
attorney  betrayed  his  trust,  and  colladed 
with  De  France. 

From  the  evidence  adduced  on  the  trial,  it 
appears  the  debts  of  the  Murphy  estate  had 
not  been  paid  at  the  time  it  was  ordered  in- 
to  the  bands  of  Chandler,  the  public  admin- 
istrator, which  was  in  1869.  The  defendant 
Dodson  owned  one  of  these  debts,  and  De 
France,  as  an  attorney,  represented  the 
others,  and  afterwards  became  the  owner  of 
them.  These  debts  amounted  to  $2,000  or 
over,  and  the  evidence  is  to  the  effect  that  the 
estate  was  insolvent.  De  France  and  Dod- 
son were  of  the  opinion  that  the  prior  admin- 
istrator's sale  of  the  16  acres  to  Mrs.  Murphy 
was  void,  for  reasons  not  necessary  to  be 
stated.  Acting  upon  the  suggestions  made 
In  Bank  v.  White,  28  Mo.  842,  they  asked, 
and  eventually  procured,  the  resale  on  the 
third  petition  of  the  public  administrator. 
At  the  time  of  procuring  this  order,  De  France 
represented  to  the  probate  court  that  he 
would  bid  $1,000  for  the  96  acres,  but  he 
only  bid  £100;  and  Chandler  declined  to  re- 
port the  sale  until  De  France  agreed  to  and 
did  allow  him  his  commissions  on  91,000. 
The  claims  held  by  De  France  and  Dodson 
were  not  all  of  the  same  class,  and  they  agreed 
In  writing  that,  as  between  themselves,  their 
eialms  should  stand  on  the  same  fuoting,  and 
that  one  of  them  would  bid  upon  the  proper- 
ty, and  buy  It  for  all,  unless  some  other  per- 
son should  bid  enough  to  pay  the  debts.  Un- 
der this  arrangement,  De  France  became  the 
purchaser,  and  prosecuted  the  suit  for  the 
assignment  of  dower.  Tli'ere  is  not  a  parti- 
cle of  evidence  showing,  or  tending  to  sliow, 
any  misconduct  of  the  attorney  who  repre- 
sented Mrs.  Murphy  on  that  trial.  She  called 
him  to  the  witness  stand  on  the  trial  of  this 
case,  and  he  stated  that  he  sent  for  her  when 
the  dower  case  was  called  fur  trial,  and  that 
she  came  to  the  court-honse  when  the  docn- 
mentary  evidence  had  been  introduced;  that, 
the  administrator's  deed  to  her  being  ex- 
cluded, and  the  one  to  De  France  admitted  by 
the  court,  he  spoke  to  Chandler,  who  was 
present,  but  that  he  declined  to  testify  that 
be  would  not  report  the  sale  until  he  was 
paid  S50  commission ;  and  that  Chandler  was 
not  caslled  as  a  witness  on  that  trial.  One 
other  circumstance  may  be  noticed,  and  that 
is  this:  The  judgment  confirming  the  report 
of  the  commissioners  in  the  dower  suit  was 
not  written  op  by  the  clerk  until  the  vaca- 
tion of  the  court;  and  after  it  had  been  writ- 
ten up,  and  at  the  suggestion  of  De  France, 
the  clerk  Inserted  the  words  awarding  a  writ 
of  restitution.  A  motion  was  made  by  Mrs. 
Murphy  at  a  snlisequent  term  to  correct  the 
judgment,  but  the  motion  was  overruled  by 
the  court. 

A  judgment  procured  by  fraud  may,  of 
course,  bie  set  aside  in  equity;  but  the  fraud 
because  of  which  such  relief  is  granted  is  one 


in  procuring  the  judgment.  As  has  tteen 
said  by  this  court,  courts  of  equity  will  not 
vacate  or  enjoin  a  judgment  merely  because 
based  upon  a  cause  of  action  which  may  be 
yitiated  by  fraud ;  for  this  is  a  valid  and  meri- 
torious defense  which  may  be  interposed,  and, 
unless  its  interposition  is  prevented  by  fraud 
of  an  adversary,  it  cannot  be  asserted  against 
a  judgment,  foreign  or  domestic.  Payne  v. 
O'Shea,  84  Mo.  180.  "  The  fraud, "  says  Free- 
man, "for  which  a  judgment  may  be  vacated  or 
enjoined  in  equity,  must  be  In  tho  procure- 
ment of  the  judgment.  If  the  cause  of  ac- 
tion be  vitiated  by  fraud,  this  is  a  defense 
which  must  be  interposed;  and,  unless  its 
interposition  be  prevented  by  fraud.  It  cannot 
be  asserted  against  the  judgment."  Freem. 
Judgm.  (3d  £d.)  §  489.  Courts  of  equitydo 
not  grant  such  relief  for  the  purpose  of  giv- 
ing a  defeated  party  a  second  opportunity  to 
be  heard  on  the  merits  of  his  defense;  and 
the  relief  is  confined  to  those  cases  where  the 
judgment  is  procured  by  fraud,  or  through 
excusable  mistake  or  unavoidable  accident. 
Id.  §  486.  Applying  the  foregoing  principles 
of  law  to  this  case,  there  is  not  a  shadow  of 
aground  for  setting  aside  the  judgment  in 
the  case  of  De  France  against  Nancy  Mur- 
phy. Tlie  great  bulk  of  the  evidence  does 
not  touch  the  question  whether  that  judgment 
was  procured  by  fraud,  but  goes  to  the  mer- 
its of  that  controversy.  That  suit  was  com- 
menced in  1876,  and  was  pending  until  1880, 
BO  that  the  defendant  therein  had  abundant 
time  and  opportunity  to  prepare  for  trial. 
The  fact  that  Chandler  stated  to  the  attorney 
that  he  would  not  say  that  he  received  the 
650  commission  before  he  reported  the  sale 
amounts  to  nothing.  He  could  have  been 
called,  or  made  to  testify.  Nor  is  any  reason 
assigned  why  the  probate  judge  could  not 
have  been  called.  The  charge  of  collusion 
between  the  attorney  who  represented  Mrs. 
Murphy  and  De  Francois  unproved,  and  rests 
In  the  imagination  of  the  pleader.  This  suit 
was  not  commenced  until  five  years  after  that 
one  had  t)een  determined,  and  it  is  perfectly 
apparent  that  this  is  but  an  effort  to  review 
that  judgment  on  the  merits.  This  a  court  of 
equity  has  no  right  to  do.  That  case  may 
have  been  decided  for  the  wrong  party,  and 
there  is  ground  for  the  claim  that  tlie  deed  to 
Mrs.  Murphy  was  valid.  The  remedy,  how- 
ever, was  the  same  In  that  case  as  in  others, 
namely,  an  appeal  or  writ  of  error. 

The  next  inquiry  is,  what  was  adjudicated 
in  that  case?  The  pleadings  in  that  case  are 
not  in  evidence  in  this  ona  They  appear  to 
have  been  lost.  We  have  discovered  no  sec- 
ondary evidence  of  their  contents  save  that 
of  the  attorney  who  represented  Mrs.  Mur- 
phy,  and  who  testified  at  her  Instance.  Ha 
says:  "I  set  up  in  that  answer,  as  a  defense, 
De  France's  statement,  made  in  the  probate 
court,  that  he  would  make  the  land  pay  )!,• 
000  of  the  debts  of  the  Murphy  estate;  also, 
that  the  order  of  sale  and  sale  were  procured 
by  fraud  practiced  by  De  France  on  the  nro- 
bate  court,  and  by  coiluaion  and  frauab^ 
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tween  bim  and  Chandler.  I  objected  to  the 
introduction  of  the  deed  from  Chandler  to 
Be  France,  but  the  court  overruled  the  objec- 
tion; and,  after  he  had  made  his  proof,  I  of- 
fered the  deed  made  by  Bingo  as  administra- 
tor to  Nancy  Murphy,  but  the  court  excluded 
it."  The  judgment,  which  is  in  evidence, 
says:  "  The  plaintiff  claimed  to  hold  the  land 
herein  described  in  fee,  subject  to  defendant's 
dower,  in  trust  for  the  creditors  of  the  estate 
of  Benjamin  Murphy,  deceased;  and  defend- 
ant claiiua  to  own  said  land  in  her  own  right, 
and  denied  that  plaintiff  was  entitled  to  have 
seiain  of  said  land,  or  to  have  dower  set  off 
to  defendant."  And  it  then  goes  on  to  find 
and  adjudge. that  plaintiff  is  the  owner  of  the 
land  subject  to  the  widow's  dower,  and  com- 
missioners are  appointed  to  assign  dower. 
There  can  be  no  doubt  but  the  plaintiff  in 
that  case  put  in  issue  the  validity  of  the  de- 
fendant's deed,  and  the  defendant  assailed 
the  public  administrator's  deed  on  the  same 
grounds  that  are  now  set  up  in  the  present 
case.  The  judgment  was  for  the  plaintiff  in 
that  case,  the  defendant  in  this  one.  It  is 
final  and  conclusive  as  between  the  parties 
and  their  privies.  Whether  that  was  the 
proper  kind  of  a  suit  in  which  to  try  the  va- 
lidity of  these  administrator's  deeds  is  a  ques- 
tion which  we  need  not  determine.  The  is- 
sues were  madf>,  and  the  court  had  jurisdic- 
tion of  the  parties  and  subject-matter,  and 
neither  party  appealed. 

It  results  from  what  has  been  said  that  the 
judgment  must  be  reversed,  and  the  petition 
dismissed.  So  far  as  we  can  see  from  this 
record,  the  right  of  plaintiff  to  a  homestead 
exemption  under  the  act  of  March  23,  1863, 
was  not  brought  in  question  in  the  dower 
salt.  It  may  be  that  she  is  still  entitled  to 
have  a  homestead  assigned  to  her  under  that 
act,  and  the  rulings  in  Gragg  v.  Gragg,  65 
Mo.  S44.  and  Seek  v.  Haynes,  68  Mo.  17.  As 
the  main  object  of  this  suit  must  fail,  proper 
proceedings  for  assignment  of  homestead 
must  be  instituted.  At  all  events,  the  dis- 
missal of  this  petition  will  be  without  preju- 
dice to  any  suit  she  may  institute  for  the 
purpose  of  having  a  homestead  assigned  to 
her.  Numerous  other  questions  have  been 
made  on  the  one  side  and  the  other,  which  do 
not  affect  the  merits  of  this  controversy,  and 
they  are  therefore  not  spread  out  in  this  opin- 
ion. The  judgment  is  reversed,  and  the  pe- 
tition dismissed  without  prejudice,  to  the  ex* 
tent  before  indicated.    All  concur. 


Statb  v.  MoGoniglb  at  al. 

(Supreme  Court  of  MiasourU    Hay  19, 1890.) 

PsnrciPix  AND  SoaaTT— DiBOHABOB  or  SoaaTT— 

ESTOPFSL— PA.KOL.  SVIDBKaB. 

1.  An  acceptance  of  the  bond  of  a  tax  collector 
by  tile  county  court,  knowing  that  tiie  name  of  a 
responsible  surety  has  been  erased  therefrom,  and 
that  of  another  substituted,  without  the  knowledge 
or  consent  of  the  other  sureties,  will  discharge 
them  from  their  obligation. 

3.  The  fact  that  the  sureties  left  the  bond  with 
thesrlnoipal  to  procure  other  sureties,  and  to  pre- 
sent it  to  the  oonnty  court  for  approval  and  accept- 


ance, does  not  give  him  the  Implied  power  to  dis- 
charge one  who  thereafter  becomes  a  party  to  the 
instrument:  nor  does  knowledge  by  the  sureties  of 
its  approval  give  rise  to  an  mferenoe  that  they 
authorized  the  alteration. 

8.  The  substituted  surety  having  signed  the 
bond  without  knowledge  of  its  alteration,  and  un- 
der the  supposition  that  the  other  signers  were  bis 
co-sureties,  the  bond  is  also  void  as  to  him,  as  ha 
never  undertook  to  become  the  sole  surety. 

4.  Though  the  erasure  may  have  been  at  the 
instance  of  the  county  court,  a  stranger  to  the 
bond,  the  doctrine  that  an  alteration  of  a  written 
instrument  by  a  stranger  wlH  not  aflect  the  liabil- 
ity of  any  of  the  parties  can  have  no  application, 
as  the  erasure  was  made  before  the  acceptance  of 
the  bond,  and  as  the  surety  whose  name  was  erased 
consequently  never  became  liable  thereon. 

6.  The  fact  that  the  sureties  on  the  bond  a* 
finally  approved  knew  of  the  approval,  and  made 
no  objection  to  the  principal's  performing  the  du- 
ties of  his  ofBoe  for  two  years  thereafter,  does  not 
estop  them  from  setting  np  the  alteration,of  which 
they  bad  no  knowledge,  as  a  defense  in  an  action 
on  the  bond. 

&  In  approving  official  bonds  the  county  court 
acts  In  a  ministerial  capacity;  and,  though  it  is  re- 
quired to  keep  a  record  of  its  proceedings,  parol 
evidence  of  wnat  was  said  and  done  when  it  ap- 
proved the  bond  is  admissible  to  show  that  it  had 
knowledge  of  the  fact  that  the  name  of  one  of  the 
sureties  nad  been  erased  therefrom  without  the 
knowledge  or  consent  of  his  co-suroties. 
Sbibwood  and  Bxbci.at,  JJ.,  dissenting. 

Appeal  from  circuit  court,  Knox  county; 
Bbn  E.  Tubner,  Judge. 

Action  by  the  state  against  William  P.  Mo- 
Gonigle,  administrator  of  Peter  H.  Early, 
deceased,  Patrick  Flemmiug,  Jefferson  D. 
McPike,  Thomas  Bresnen,  John  Cain,  and 
Thomas  Kearnes,  as  sureties  on  the  official 
bond  of  Peter  J.  Beid,  tax  collector.  There 
was  a  judgment  for  defendants,  and  the  state 
appeals. 

John  M.  Wood,  Atty.  Gen.,  O.  D.  Jonea, 
and  L.  F.  Vottey,  for  appellant.  Blair  dk 
Marcfumd  and  G,'  X,  Bathrope,  for  respond- 
ents. I 

Blaok,  J.  The  state,  as  plaintiff,  brought 
this  suit  against  the  sureties  on  the  official 
bond  of  Peter  J.  Beid,  who  was  elected  col- 
lector of  Knox  county  in  November,  18M. 
Beid  seems  to  have  paid  over  the  county  reve- 
nues collected  by  him,  but  he  made  default  to 
the  state  in  the  amount  of  §14,092,  and  hence 
this  suit.  The  case  was  tried  by  the  court 
without  a  jury;  the  trial  resulting  in  a  judg- 
ment for  the  defendants,  to  reverse  which 
the  state  prosecutes  this  appeal.  Many  mat- 
ters of  defense  were  set  up  in  the  answer 
filed  by  the  defendants,  and  evidence  was  re- 
ceived in  support  of  them;  but  the  court  at 
the  close  of  the  trial  excluded  the  evidence . 
Isearing  upon  these  defenses,  except  that  of- 
fered in  support  of  that  part  of  the  answer 
which,  in  effect,  states  that  the  bond  sued 
upon  is  not  the  obligation  of  the  defendants. 
This  is,  therefore,  the  only  defense  before  us 
on  this  appeal. 

In  August,  1885,  Beid  presented  to  the 
county  court  of  Knox  county  a  bond,  in  the 
penal  sum  of  $30,000,  for  approval,  signed 
by  himself  and  the  following  sureties,  in  the 
following  order:  P.  H.  Early,  Patrick  Flem- 
miug, I.  D.  McPike,  Thomas  Bresnen,  George 
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Dailing,  and  Thomas  Kearnes.  At  the  same 
time,  Dailing,  one  of  the  sureties,  appeared 
before  the  court,  which  was  then  in  session, 
and  aalied  that  his  name  be  taken  off  the 
bond,  assigning  as  a  reason  therefor  that  be 
signed  upon  the  understanding  tliat  James 
Kelly  would  also  sign,  and  that  Kelly's  name 
had  not  been  procured.  The  matter  was 
talked  over  in  the  presence  of  the  court,  and 
the  name  of  Dailing  was  erased  by  the  clerk 
in  the  presence  of  all  of  the  judges,  and  of 
Dailing  and  of  Beid,  but  in  the  absence  of, 
and  without  the  knowledge  or  consent  of,  any 
of  the  other  sureties.  Home  of  th?  evidence 
is  to  tlie  effect  that  the  erHSure  was  made  by 
the  clerk  at  the  instance  of  the  court,  the 
other  parties  present  consenting.  The  pre- 
siding justice  then  told  Beid  he  must  procure 
other  sureties.  Thereupon  Beid  took  the 
bond,  and  in  one  or  two  days  again  presented 
it  to  the  court,  with  the  name  of  John  Cain 
signed  on  the  line,  and  at  the  place  fi'om 
which  Dailing's  name  had  been  erased.  The 
court  then  approved  the  bond  by  an  order 
dated  the  4tb  August,  1885.  Cain,  who 
signed  by  making  his  mark,  did  not  know 
that  Dailing  had  ever  been  a  party  to  the  in- 
strument. The  other  sureties  signed  at  dif- 
ferent dates,  and  at  the  office  of  Beid.  Koth- 
ing  is  said  about  any  erasure  in  the  body  of 
the  bond,  and  the  inference  is  that  the  names 
of  the  sureties  had  not  been  Inserted  at  that 
place  when  the  bond  was  first  presented  for 
approval.  Dailing  was  a  substantial  prop- 
erty owner,  while  Cain  appears  to  have  been 
in  debt  to  the  amount  of  the  fall  value  of 
all  of  bis  property.  Tlie  defendants  asked 
no  instractions.  The  state  asked  one  only 
on  this  branch  of  the  case,  to  the  effect  that 
the  evidence  concerning  the  erasure  of  the 
name  of  Dailing  constituted  no  defense, 
which  the  court  refused.  The  plaintiff  is, 
therefore,  here  standing  on  a  demurrer  to  the 
evidence  of  the  defendants. 

1.  The  state  places  much  reliance  upon  the 
proposition  that  the  circuit  court  should  have 
excluded  all  of  the  parol  evidence  of  what  was 
said  and  done  in  the  presenceof  the  judges  of 
the  county  court.  This  contention  is  based 
upon  the  ground  that  the  acts  of  the  county 
court  can  be  shown  alone  by  the  record. 
These  courts  are  required  to  keep  a  just  and 
faithful  record  of  their  proceedings,  and  must 
speak  by  and  through  the  record.  Thecounty 
courts,  however,  in  approving  these  ofticial 
bonds,  act  in  a  ministerial,  and  not  a  judicial, 
capacity.  State  v.  County  Court,  41  Mo. 
221;  State  t.  County  Court,  Id.  248;  In  re 
Thompson,  45  Mo.  55.  They  are  made  the 
agents  of  the  state  and  counties  for  the  pur- 
pose of  accepting  such  bonds.  The  parol 
evidence  was  not  offered  in  this  case  for  the 
purpose  of  showing  any  order  or  judgment  of 
the  court,  butfor  the  purpose  of  showing  that 
the  court  had  fall  notice  and  knowledge  of 
the  (act  that  the  name  of  one  of  the  sureties 
bad  been  erased,  and  that,  too,  without  the 
knowledge  or  consent  of  the  other  sureties. 
For  this  purpose  the  evidence  was  properly 


received.  Kotice  to  the  court,  when  thus 
acting  in  a  ministerial  capacity,  may  be  shown 
by  evidence  which  would  be  sufficient  in  case 
of  other  agents.  It  is  not  to  be  expected  that 
all  the  information  which  the  court  may  have 
while  transacting  such  business  will  be  spread 
upon  the  record.  The  law  does  not  require  it. 
2.  The  plaintiff  cites,  and  with  confidence 
relies  upon,  a  line  of  authorities,  of  which 
State  v.  Potter,  63  Mo.  212,  is  the  leading  one 
in  this  court.  That  was  a  suit  on  the  bond 
of  Turley,  as  guardian  of  certain  minors, 
with  Potter  and  another  as  su  reties.  Potter's 
defense  was  that  he  signed  the  bond  on  the 
condition  that  it  would  be  signed  by  one 
Bothrick  as  surety,  and  that  it  was  filed  by 
Turley  without  having  procured  the  signa- 
ture of  Bothrick.  Says  the  court:  "Here  the 
surety  who  defends  this  action  had  invested 
the  principal  with  an  apparent  authority  to 
deliver  the  bond ;  and  there  was  nothing  on 
the  face  of  the  bond,  or  in  any  of  the  attend- 
ing  circumstances,  to  apprise  the  official  who 
accepted  it  that  there  was  any  secret  agree- 
ment which  should  preclude  the  acceptance 
of  the  bond."  The  defense  was  accordingly 
overruled,  and  the  doctrine  of  that  case  over- 
ruling former  cases  has  been  followed  in  sub- 
sequent cases.  State  v.  Baker,  64  Mo.  167; 
State  V.  Modrel,  69  Mo.  152;  State  v.  Hewitt, 
72  Mo.  604;  Wolff  v.  Schaeffer,  74  Mo.  154. 
It  is  now  well 'established  law  in  this  and 
other  jurisdictions  that,  where  a  surety  signs 
a  bond,  and  leaves  it  in  the  hands  of  the 
principal  to  be  delivered  only  upon  the  condi- 
tion that  It  is  signed  by  another  person,  and 
the  principal  delivers  the  bond  to  the  obligee 
without  complying  with  the  condition,  and 
the  obligee  takes  it  without  notice  of  the  con- 
ditional agreement,  the  surety  will  be  bound. 
Dair  v.  U.  S.,  16  WaU.  1;  State  v.  Peck,  53 
Me.  284;  Taylor  Co.  v.  King,  73  Iowa,  153, 
84  N.  W.  Bep.  774;  State  v.  Pepper,  31  Ind. 
76;  Millett  v.  Parker,  2  Mete.  (Ky.) 608.  The 
same  rule  applies  where  the  surety  signs  a 
bond  leaving. a  blank  space  for  the  penalty, 
and  the  principal  fills  it  with  a  larger  amount 
than  that  agreed  upon  by  the  principal  and 
surety.  Butler  v.  U.  S.,  21  Wall.  274.  In 
these  cases  of  conditional  agreements,  it  is 
the  surety  who  puts  trust  and  confidence  in 
the  principal,  and  not  the  obligee,  and,  if  any 
que  is  to  be  the  loser,  it  should  be  the  surety, 
for  he  puts.it  in  the  power  of  the  principal  to 
create  the  mischief  complained  of.  The  bond 
having  been  accepted  and  acted  upon,  the 
surety  is  estopped  from  setting  up  an  unper- 
formed and  undisclosed  condition.  The  cases 
before  cited  all  proceed  upon  the  ground  that 
there  is  nothing  upon  the  face  of  the  bond, 
as  disclosed  by  the  attending  circumstances, 
to  apprise  the  obligee  or  accepting  officer  of  a 
state  of  facts  which  should  prevent  its  accept- 
ance. When  the  county  court  accepted  the 
bond  in  question,  it  bad  full  knowledge  of  the 
fact  that  the  name  of  Dailing  as  one  of  the 
sureties  had  been  erased,  and  the  name  of 
Cain  substituted  therefor.  The  circum- 
stances ail  tend  to  show  that  the  court  knew 
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this  had  been  done  without  the  knowledge  or 
couaent  of  the  other  sureties.  The  court 
waa  in  no  manner  misled  or  deceived,  and 
there  is  no  room  or  ground  for  the  applica- 
tion of  any  principle  of  estoppel  as  i^ainst 
the  sureties.  The  cases  before  cited,  and  the 
principles  of  law  upon  which  they  are  ruled, 
do  not  meet  the  question  which  we  are  bound 
to  decide  In  this  case. 

3.  The  surety  has  the  right  to  stand  upon 
the  very  terms  of  his  contract;  and  it  is  well- 
settled  law  that  any  material  variation  or  al- 
teration in  the  obligation  or  contract  upon 
which  he  is  bound  will  discharge  him,  unless 
he  consents  to  the  alteration  before  made,  or 
by  some  subsequent  act  ratifies  it.  Surge, 
Sur.  214;  Baylies,  Sur.  260.  The  principle 
of  law  just  stated  is  not  controverted  by  the 
plaintiff,  but  its  application  to  the  case  in 
hand  is  denied.  It  is,  therefore,  deemed  best 
to  make  a  concise  statement  of  the  facts  of 
some  of  the  cases  relied  upon  by  the  defend- 
ants. Martin  v.  Thomas,  24  How.  315,  was 
a  suit  upon  a  delivery  bond  executed  to  a  mar- 
shal in  a  replevin  suit.  After  the  bond  had 
been  executed  by  the  principal  and  three  sure- 
ties, the  principal  with  the  consent  of  the 
marshal,  and  without  the  consent  of  the  sure- 
ties, erased  his  name.  This  erasure,  it  was 
held,  constituted  a  variation  of  the  contract 
of  the  sureties,  and  discharged  them  from  all 
liability  on  the  bond.  Smith  v.  U.  S.,  2  Wall. 
219.  was  a  suit  upon  a  bond  given  by  Pine  as 
marshal;  the  bond  having  been  approved  by 
thedistrict judge.  Smith, oneof thesureties, 
defended  on  the  ground  that  the  bond  was  not 
his  deed.  The  evidence  showed  that  Smith, 
Hoyne,  and  others  liad  signed  tlie  bond  as  co- 
sureties for  Pine.  Uoyne  became  dissatisfied, 
and  requested  Pine  to  erase  his  name,  which 
was  done,  but  by  whom  did  not  appear.  The 
nanre  of  Hoyne  was  erased  when  the  bond 
was  presented  to  the  judge  for  approval,  and 
the  judge  had  been  told  by  Hoyne  that  be 
wanted  his  name  erased.  The  remaining  sure- 
ties, except  Smith,  appeared  before  the  judge, 
and  aclinowledged  the  execution  of  tbe  bond. 
Bmith  did  not  acknowledge  it,  and  did  not 
know  that  Hoyne's  name  bad  been  erased. 
It  was  held  that  the  sureties  who  acknowl- 
edged tbe  bond  after  the  erasure  were  estopped 
from  interposing  the  alteration  as  a  defense; 
but,  as  to  Smith,  it  was  held  that  the  erasure 
was  a  material  alteration  of  the  obligation  to 
which  be  became  a  party,  and  that  he  was 
therefore  discharged.  The  suit  in  State  v. 
Craig.  58  Iowa,  238, 12  N.  W.  Rep.  301,  was 
upon  the  bond  of  the  warden  of  the  peniten- 
tiary. There  were  some  11  sureties  as  the  bond 
stood  when  produced  in  evidence,  and  the  de- 
fense was  material  alteration.  The  evidence 
showed  that  one  Smith  signed  it  as  a  surety 
after  the  tirst  seven  signatures  had  been  ob- 
tained, and  tbe  other  sureties  signed  after 
Smith.  Before  the  names  of  tlie  sureties  had 
been  inserted  in  the  body  of  the  bond,  and  be- 
fore approval.  Smith's  name  was  erased  with- 
out the  consent  of  any  of  the  other  sureties. 
The  persons  signing  before  Smith  did  not 


know  that  he  had  signed  until  after  the  suit 
bad  been  commenced.  It  was  held  that  though 
Craig,  the  principal,  had  been  intrusted  witli 
the  bond  to  procure  signatures,  and  present 
it  for  approval,  yet,  as  to  the  sureties  signing 
subsequent  to  Smith,  Craig  was  not  author- 
ized  to  deliver  the  bond  after  it  had  been  al- 
tered to  their  prejudice,  and  that  those  sure- 
ties were  discharged  because  the  instrument 
sued  upon  was  not  their  contract.  Tlie  sure- 
lies  who  signed  before  Smith  were  also  dis- 
charged on  the  ground  that  it  would  be  pre- 
sumed that  they  signed  with  the  underst.^md- 
ing  that  other  sureties  would  be  procured  in 
such  a  way  that  all  would  be  held  and  bound 
as  co-sureties.  In  the  case  of  Commissioners 
V.  Daura,  80  Ky.  388,  the  suit  was  based  upon 
a  sheriff's  bond,  and  the  defense  was  non  est 
factum.  Ten  persons  signed  a  power  of  at- 
torney authorizing  the  county  clerk  to  sign 
their  names  to  the  bond.  At  least  two  of  the 
names  were  erased  before  tbe  power  of  attor- 
ney was  delivered  to  the  clerk.  It  was  held 
that,  if  the  names  were  erased  without  the 
knowledge  or  consent  of  tbe  other  sureties, 
and  with  the  knowledge  or  by  the  direction 
of  the  county  judge,  whose  duty  it  was  to  take 
and  approve  the  bond,  then  tbe  plaintiff  could 
not  recover.  The  court  said,  in  substance, 
that  it  was  tbe  duty  of  officers  intrusted  with 
authority  to  take  and  approve  official  bonds  to 
use  ordinary  care  and  prudence  to  protect  the 
sureties,  as  well  as  to  protect  the  public. 
Here  the  bond,  wlien  first  presented  to  the 
county  court  for  its  approval,  was  a  complet- 
ed bond.  As  then  presented,  it  expressed  the 
contract  of  the  sureties.  They  ageeed  to  be 
jointly  and  severally  bound,  but  they  did  not 
agree  that  the  name  of  Cain  should  be  substi- 
tuted for  Dailing.  The  alteration  in  tbe  ob- 
ligation was  a  material  one,  and  was  made  in 
the  presence  of  the  county  court,  and  without 
the  knowledgeor  consent  of  thesureties;  and 
the  bond  as  approved  is  not  the  obligation  of 
the  defendants.  Tbe  authorities  cited  are  in 
point,  and  all  lead  to  the  conclusion  juststat- 
ed.  Some  of  them,  and  others  whicli  we  have 
not  cited,  go  further  in  favor  of  the  discharge 
of  sureties  than  we  are  disposed  to  go.  IX  the 
name  of  Dailing  bad  been  erased,  and  tliat  of 
Cain  substitute  without  tbe  knowledge  of 
tbe  county  court,  then  we  liave  no  hesititncy 
in  saying  that  thesureties  should  not  be.dia- 
charged.  because,  by  intrusting  the  bond  to 
lleid,  they  put  it  in  his  power  to  mislead  and 
deceive  the  court,  and  they  should  suffer  the 
consequences.  Here  tbe  court  was  not  mis- 
led, but  accepted  tbe  bond  knowing  that  it 
had  been  altered  without  the  knowledge  or 
consent  of  tbe  other  sureties.  Under  these 
circumstances  the  court  had  no  right  to  dis- 
regard the  rights  of  the  other  sureties. 

The  argument  is  made  that  when  these 
sureties  signed  the  bond,  and  left  it  with 
lieid,  the  principal,  to  procure  other  signa- 
tures, and  present  it  to  the  county  court, 
they  tliereby  made  him  their  agent,  and  are 
bound  by  his  acts.     It  is  to  be  remembered 

that  the  county  court  had  full  knowledge  of 
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all  of  the  facts.  So  that  the  argument,  to 
have  anj  bearing  on  this  case,  mast  go  to' 
the  extent  of  saying  that  Keid  had  invested 
in  him  the  right  to  discbarge  at  pleasure  any 
one  or  more  of  the  persons  who  became  par« 
ties  to  the  bond;  tliat  for  this  purpose  he 
could  of  right  represimt  the  sureties,  as  well 
as  himself.  This  is  carrying  the  doctrine  of 
Implied  powers  entirely  too  far.  Each  of  the 
sureties,  when  signing  the  bond  and  leaving 
it  with  Reid,  did  doubtless  make  him  their 
agent  for  the  purpose  of  procuring  other 
sureties,  and  for  the  pnrpose  of  presenting 
the  bond  for  acceptance  and  approval.  But 
it  cannot  be  said  they  thereby  ^ve  him  au- 
thorlty  to  discharge  any  one  who  bad,  or 
might  thereafter,  became  a  party  to  the  obli* 
gation.  As  said  in  State  v.  Craig,  supra, 
the  principal  was  not  authorized  tu  deliver 
the  instrument  after  it  bad  been  altered  to 
the  prejudice  of  the  sureties.  Kur  does  the 
fact  tlui^  the  sureties  knew  the  bond  bad  to 
be  approved  furnish  any  ground  for  the  in- 
ference that  they  authorized  the  alteration. 
Smith  V.  U.  S.,  supra. 

It  is  true  tlie  defendant  Cain  signed  the 
bond  after  the  alteration  bad  been  made,  but 
the  evidence  is  to  the  effect  that  be  waa  whol- 
ly ignorant  of  the  fact  that  Dailing  had  ever 
i>een  a  party  to  the  bond.  As  to  liim  the 
bond  is  void,  because  he  signed  it  upon  the 
supposition  that  the  other  parties  were  in  fact 
co-sureties,  and  he  never  undertook  to  become 
the  sole  surety.  Howe  v.  Peabody,  2  Gray, 
556. 

But  it  is  further  argued  that  the  erasure 
of  Dailing's  name  was  spoliation  only,  and 
did  not  affect  the  liability  of  any  one  on  the 
bond.  If  the  bond  had  been  delivered,  and 
the  erasure  thereafter  made  by  county  otll- 
eials,  then  Medlin  v.  Platte  Co.,  8  Mo.  235, 
would  be  an  authority  for  tbe  position  thus 
taken  by  plaintiff.  It  is,  in  effeet,  said  in 
that  ease  that  the  term  "alteration"  is  usu- 
ally applied  to  the  act  of  a  party  entitled  un- 
der the  instrument,  and  imports  an  improp- 
er design;  but  spoliation  is  the  act  of  a  stran- 
ger, without  the  participation  of  a  party  inter- 
ested. It  is  also  held  that  county  officials 
who  have  the  custody  of  instruments  in  writ- 
ing are  strangers,  within  the  meaning  of  the 
rule,  so  that,  if  these  offlcials  deface  such  in- 
struments, their  acts  are  but  spoliation.  To 
the  same  effect  is  State  y.  Berg,  50  Ind.  496. 
Here  there  never  was  a  time  when  the  state 
or  county  held  Dailing  as  a  surety,  for  the 
evidence  is  all  to  the  effect  that  his  name  was 
•rased  before  the  bond  was  delivered  or  ac- 
cepted. The  question  in  this  case  is  wheth- 
er the  bond  sued  upon  is  the  deed  of  tbe  sure- 
ties, and  we  do  not  see  that  the  doctrine  of 
spoliation  has  anything  to  do  with  this  con- 
troversy. 

4.  The  plaintiff  insists  that  the  court  erred 
In  refusing  an  instruction  to  the  effect  that, 
if  tbe  bond  was  approved  by  the  court  on  4th 
Angust,  1885,  and  tbe  defendants  knew  that 
field  occupied  the  office  of  collector,  and  col- 
toded  tbe  revenues,  for  the  years  18S5  and 


1886,  and  made  no  objection  thereto,  then 
they  are  estopped  from  making  the  defense 
that  the  bond  was  altered  by  the  erasuris  of 
Dailing's  name.  There  is  an  abundance  of 
evidence  tending  to  establish  all  the  facts 
stated  in  this  refused  instruction,  but  there 
is  not  a  word  of  evidence  tending  to  show 
tliat  the  defendants  during  this  time  knew 
that  Dailing's  name  had  been  erased.  The 
only  evidence  to  which  our  attention  is  called 
is  that  they  knew  nothing  about  the  erasure. 
An  estoppel  cannot  arise  until  it  is  shown 
that  they  knew  of  the  alteration,  and  there- 
after made  no  objection  to  the  performance 
by  Ueid  of  official  duties  by  virtue  of  having 
given  the  bond  in  question.  No  such  state 
of  facts  is  shown,  or  hypothetical ly  stated,  in 
the  instruction;  and  it  was  therefore  proper- 
ly refused. 

It  is  nseless  to  notice  the  other  minor  sug- 
gestions made  by  the  plaintiff.  They  do  not 
meet  tbe  real  and  only  question  in  this  case. 
The  case  has  been  twice  argued,  and  we  can 
oorae  to  no  other  conclusion  than  that  before 
indicated.  We  have  endeavored  to  lay  it 
down  as  the  better  law  that  sureties  on  these 
official  bonds  ought  not  to  be  discharged  un- 
til they  show  knowledge  on  the  part  of  tbe 
Bcoepting  officers  of  a  state  of  facts  which 
should  have  precluded  the  acceptance  of  the 
bond,  be  it  a  conditional  contract  between 
pri)icipal  and  surety,  or  an  alteration  of  tbe 
bond  as  executed  by  the  surety.  That  has 
been  done  in  this  case.  Common  informa- 
tion, without  any  special  knowledge  of  the 
law,  ought  to  have  told  th^se  county  judges 
that  it  was  an  improper  thing  to  strike  off 
the  name  of  one  of  the  sureties  without  the 
consent  of  tbe  other  sureties.  The  judgment 
is  affirmed. 

Shbrwood  and  Barolat.  JJ.»  dissent. 
The  other  judges  concur. 


KcGtoinoLB  V.  Sta.tb.  (No.  5.311.)  BBXSiiair  v. 
Sams.  (No.  5,207.)  Cain  «.  Saxi.  (Kg.  5,308.) 
Eeahn'es  v.  Sa!iie.  (No.  5,310.)  Fueuxiks  u 
Samx.   (No.  5,ao9.) 

(Supreme  Court  of  Itlstourt.    Uay  IB,  1800.) 

Appeal  from  circuit  courts  Knox  oouolgr;  Bbn  K. 
Tdknbb,  Judge. 

John  if.  Wood,  Atty.  Gen.,  L.  F.  Cottey,  and  O. 
D.  JVmes,  tor  the  State.  Blair  A  Marcnand  and 
a.  R.  Bathrope,  for  respondents. 

Psa  Cuauii.  Cases  numbered  5,307, 5,308, 5,309, 
5,310,  and  5,311  are  affirmed  on  the  authority  of 
State  V.  McOonigle,  ante,  753. 


Caldwell  et  al.  v.  Mesbew. 
(Supreme  Court  of  Arkaruaa.    May  10, 1890.) 

RBVISW— WaiOHT  0»  EVIDBNCB— Vjubiakob — 
Ambnuuent. 
1.  On  a  contest  as  to  the  owDership  of  certain 
mortgages,  it  appeared  that  defendant  was  engaged 
in  getting  staves  to  be  delivered  to  marchaDts 
In  New  (Jrleans  at  a  fixed  price;  that  he  con- 
tracted with  the  mortgagor  to  build  boats  for 
that  purpose,  but,  the  latter  being  impecunious.  It 
became  necessary  to  advance  money  beyond  the 
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agreed  price  thereof,  and  for  this  one  mort«af(e 
was  given,  while  another  was  executed  to  a  third 
person  for  supplies  famished,  and  was  bought 
from  him  by  defendant;  that  all  the  money  so  used 
was  famished  to  defendant  by  the  agent  of  said 
merchants;  and  that  before  It  was  furnished  the^ 
had  already  exacted  from  defendant  all  the  securi- 
ties he  could  give  for  moneys  preriously  advanced. 
Pli^ntUTs  testimony  was  that  defendant  delivered 
the  mortgages  to  said  merchants  as  collateral  se- 
curity for  the  tiddltional  advances,  but  he  claimed 
that  they  were  abstracted  from  his  safe  by  the  mer- 
chant's 'agent,  and  by  him  delivered.  Held,  that 
the  evidence  was  sufficient  to  establish  plaintiff's 
claim. 

a.  Plaintiff,  having  averred  that  the  mortgages 
were  executed  to  defendant  as  agent  for  said  mer- 
chants, asked  leave,  a  year  after  the  cause  was  sub- 
mitted, to  strike  out  the  allegation  of  ownership, 
and  amend  to  correspond  with  the  proof  recited. 
Held,  that  the  ground  of  his  claim  would  not  there- 
by have  been  substantially  changed,  and  the 
amendment  should  have  been  allowed. 

Appeal  from  circuit  court,  Randolph  coun- 
ty; J.  W.  BuTLEB,  Judge. 

a.  W.  Williams,  for  appellant.  W.  R. 
Coody,  for  appellees. 

nsMiNGWAT.  J.  This  is  a  controversy  be- 
tween George  M.  Caldwell  and  Thomas  J. 
Kesbew,  each  claiming  to  own  two  certain 
notes  made  by  defendant  Brown,  and  two 
mortgages  given  as  security  therefor.  One 
note  and  mortgage  was  executed  to  Thomas 
J.  Meshew,  while  the  other  was  executed  to 
Hecht,  Bros  &  Co.,  and  by  them  indorsed  to 
blm.  Neither  note  or  mortgage  bears  evi- 
dence of  auy  indorsement  by  Meshew.  Cald- 
well alleged  in  his  complaint  that  Meshew 
was  the  agent  of  Avandana  Bros.,  merchants 
in  New  Orleans,  and  as  such  obtained  all  the 
instruments,  and  that  he  afterwards  deliv- 
ered them  to  bis  priucipals;  that  they  (Avan- 
dana Bros.)  had  transferred  them,  without 
writing,  to  Henderson,  and  he  bad  trans- 
ferred them  for  value  to  Caldwell.  The  com- 
plaint further  stated  that  Meshew  bad,  at  his 
own  expense,  redeemed  the  lands  from  tax- 
sale,  and  paid  the  taxes  for  several  subsequent 
years.  It  sought  to  fix  the  amount  due 
Meshew  for  taxes,  and  to  foreclose  the  mort- 
gages subject  thereto.  Meshew  denied  that 
be  was  the  agent  of  Avandana  Bros.,  and 
tbat.he  obtained  the  notes  as  such.  lie  al- 
leged that  he  took  the  notes  in  the  ordinary 
course  of  business,  as  his  own  property;  that 
they  were  abstracted  from  a  safe  in  which  be 
kept  his  papers  by  one  Blanco,  who  delivered 
them  to  Avandana  Bros.,  that  he  bad  never 
parted  with  his  right  to  the  Instruments;  and 
be  asked  a  lien  for  taxes  as  set  out  above,  and 
a  foreclosure  of  the  mortgage.  Other  parties 
answered,  whose  pleading  it  is  not  essential 
to  notice. 

A  great  deal  of  evidence  was  taken,  and 
the  cause  was  submitted.  After  its  submis- 
sion, Caldwell  asked  leave  of  the  court  to 
amend  his  complaint  by  striking  out  that 
part  of  it  which  alleged  that  Mesbew  was  the 
agent  of  Avandana  Bros.,  and  as  such  ob- 
tained the  notes  and  mortgagee;  and  to  sub- 
stitute in  lieu  thereof  the  allegation  that 
Blanco,  as  agent  of  Avandana  Bros.,  ad- 
vanced to  Meebew  the  money  by  means  of 


which  he  obtained  them,  and  that  Meshew 
sold,  transferred,  and  delivered  them  to 
Avandana  Bros.,  for  the  money  so  advanced 
by  their  agent.  The  motion  to  amend  was 
resisted  by  Meshew  for  the  reasons  (1)  that  it 
came  one  year  after  the  cause  had  been  sub- 
mitted; ^2)  that  the  amendment  was  incon- 
sistent witli  the  original  complaint;  (3)  that 
it  substituted  a  new  issue  after  all  the  proof 
had  been  taken,  and  some  of  the  witnesses 
had  died;  and  (4)  that  it  was  supported  by 
no  affidavit  for  its  necessity.  The  court  re- 
fused to  permit  tlie  amendment  to  be  made, 
and  found  in  favor  of  Meshew  as  to  the  own- 
ership of  the  instruments  in  controversy. 

If  tiiere  was  no  error  in  refusing  to  allow 
the  appellant  to  amend  his  complaint,  there 
was  none  in  the  linal  determination  of  the 
other  matters.  Meshew  was  not  the  agent 
of  Avandana  Bros.,  and  there  was  no  proof 
tending  to  establish  such  a  relation.  He  was 
engaged  in  getting  staves  which  they  had 
agreed  to  purchase  from  him ;  the  terms  of 
sale  were  stipulated;  and  they  agreed  to  ad- 
vance him  money  to  carry  on  his  business. 
He  engaged  to  deliver  the  staves  in  New  Or- 
leans, and  it  thereby  became  necessary  for 
him  to  obtain  boats  for  their  transportation. 
He  contracted  with  Brown,  the  maker  of  the 
notes,  for  the  boats  needed.  Brown  agreeing 
to  furnish  them  at  a  stipulated  prioe.  While 
the  boats  were  in  process  of  construction. 
Brown  was  taken  sick,  and  lacked  the  pecu- 
niary means  needed  to  complete  them.  Av- 
andana Bros,  had  then  made  large  advances 
to  Meshew,  which  they  expected  to  be  paid  by 
shipment  of  staves;  but  the  staves  could  not 
be  shipped  without  boats,  and  so  they  were 
induced  to  advance  Meshew  the  money  which 
he  advanced  Brown,  to  enable  him  to  com- 
plete the  boats.  When  the  boats  were  com- 
pleted, Mesbew  had  advanced  Brown  the 
amount  of  one  note  in  money,  beyond  the 
price  he  had  agreed  to  pay.  Brown  had  ob- 
tained from  Hecht.  Bros.  &  Co.  the  amount 
of  the  other  note  in  supplies.  The  two  notes 
and  mortgages  were  executed  to  secure  the 
amounts  above,  and  Blanco,  the  agent  of  Av- 
andana Bros.,  furnished  Meshew  the  money 
to  take  up  the  Hecht  note.  The  amount  al- 
ready advanced  to  Meshew  was  largely  in 
excess  of  that  originally  contemplat«i,  and 
the  advance  was  then  made  in  order  to  col- 
lect those  that  preceded  it.  The  appellant 
contends,  and  the  evidence  on  his  part  tends 
to  prove,  that  the  notes  were  immediately  de- 
livered to  Blanco,  as  agent,  to  secure  the  ad- 
vances made  by  his  principals,  to  whom  lie 
afterwards  delivered  them.  But  Meshew 
contends  that  the  notes  were  delivered  to  and 
held  by  him  until  they  were  taken  from 
among  his  papers,  without  bis  knowledge, 
by  Blanco;  that,  although  Avandana  Bros, 
advanced  the  money  with  which  he  pitxsured 
them,  it  was  a  loan  to  him,  and  that  the  in- 
struments were  in  no  manner  pledges  for  the 
loan.  The  parties  directed  their  evidence  to 
the  elucidation  of  the  difference,  as  above  set 
out.    The  testimony  of  every  person  wbo  ap- 
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peared  to  know  anything  of  the  matter  was 
taken,  and  the  decided  preponderance  of  the 
evidence  favors  the  contention  of  the  appel- 
lant. The  circumstances  of  the  parties  sup- 
port the  same  theory.  Avandana  Bros,  had 
exacted  all  the  security  that  Meshew  could  give 
for  the  Original  advance,  and  when  they  had 
exceeded  it,  and  were  required  to  advance  a 
further  sum,  it  is  unreasonable  to  suppose 
ttaat  they  would  have  waived  any  security 
that  was  obtainable.  Besides,  Mesliew's 
conduct  in  permitting  Avandana  Bros,  to 
bold  the  notes  for  a  considerable  time  was 
not  consistent  with  his  contention.  That 
was  the  state  of  the  case  when  leave  to 
amend  was  asked.  The  amendment  asked 
did  not  change  the  plaintiff's  claim,  for  in 
either  event  he  claimed  the  notes  and  mort- 
gages, and  the  statute  provides  that  the  court 
may  at  any  time,  in  furtherance  of  justice, 
and  on  such  terms  as  may  be  proper,  amend 
any  pleadings  when  the  amendment  does  not 
change  substantially  the  claim  or  defense  by 
conforming  the  pleadings  to  the  facts  proved. 
The  amendment  may  be  made  at  any  time  in 
furtherance  of  justice,  and  the  fact  that  the 
cause  has  been  submitted  for  a  year  is  not 
sufficient  ground  to  justify  the  court  in  re- 
fusing to  direct  it  made.  It  shall  not  change 
substantially  the  claim  or  defense,  but  may 
change  the  issues.  The  right  is  not  limited 
to  the  introduction  of  matters  consistent 
with  all  the  allegations  of  the  original  plead- 
ings, provided  they  be  consistent  with  the 
original  claim  or  defense.  No  affidavit  is 
necessary  to  authorize  the  amendment,  when 
it  appears  from  the  case,  as  then  before  the 
court,  that  it  is  material  and  in  furtherance 
of  justice.  It  should  never  be  permitted  to 
the  defeat  of  justice.  Although  a  fact  may 
appear  by  the  evidence,  still  if  it  was  not  in 
issue,  and  the  proof  was  not  directed  to  it,  the 
pleadings  should  not.be  amended  to  conform 
to  it  after  the  submission  of  the  cause.  To 
permit  this  would  be  to  take  as  proved  a 
matter  which  the  parties  had  not  considered 
in  taking  proof,  and  which  might  appear  dif- 
ferently if  they  had  directed  the  proof  to  it; 
but  no  such  injustice  can  be  done,  when  the 
parties  have  contested  the  matter,  and  di- 
rected the  proof  to  it.  Badclifle  v.  Scruggs, 
46  Ark.  96. 

In  this  case  it  was  obvious  that  the  ends  of 
justice  required  the  amendment.  Both  par- 
ties directed  their  proof  to  the  matter  set  out 
in  the  amendment,  and  Meshew  look  the  dep- 
ositions of  three  witnesses  pertinent  to  no 
other  issue.  So  far  as  could  be  ascertained 
from  the  evidence,  it  embraced,  on  that  point, 
the  testimony  of  every  person  who  had  any 
cognizance  of  the  matter,  and  it  was  not  sug- 
gested that  any  person  knew  anything  mate- 
rial to  it  whose  testimony  had  nut  been  taken. 
The  evidence  was  pertinent  to  the  issues,  with 
the  amendment  made,  and  was  not  pertinent 
otherwise.  We  think  the  amendment  should 
have  been  made  conforming  the  complaint 
to  the  proof,  and  we  will  treat  the  cause  as  if 
it  had  been  done.    The  court,  having  refused 


to  direct  the  amendment,  made  no  findings 
upon  the  facts  pertinent  to  it.  We  are  satis- 
fied that  Meshew  transferred  and  delivered 
the  notes  and  mortgages  to  Avandana  Bros, 
as  collateral  security  for  advances  made  to 
bim,  and  it  does  not  appear  that  the  debt  for 
advances  has  been  paid.  Although  they 
might  not  be  able  to  sell  the  collateral  so  as 
to  bar  the  pledgeor's  right  of  redemption,  they 
could  assign  it,  and  the  assignee  would  ac- 
quire their  right  to  bring  suit  on  it.  Cald- 
well, having  acquired  it  by  assignment  from 
them.  Is  entitled  to  judgment  on  the  notes, 
and  to  a  foreclosure  of  the  mortgages  against 
Brown,  subject  to  the  paramount  lien  of 
Meshew  for  the  taxes.  He  was  not  a  volun- 
teer in  the  payment  of  taxes,  for  he  had  an 
equitable  interest  in  the  notes  and  mortgages. 
The  judgment  will  be  reversed,  and  the  cause 
remanded,  witli  instructions  to  tlie  circuit 
court  to  charge  a  first  lien  on  the  land  in  fa- 
vor of  Meshew,  for  the  amount  paid  by  him 
in  redeeming  the  land  and  for  the  taxes,  in 
accordance  with  the  prior  judgment,  and  to 
render  judgment  in  favor  of  Caldwell  on  the 
notes  and  mortgages,  and  for  proceedings 
thereunder  according  to  law. 


Halfern  v.  BvRasaa. 
(Supreme  Court  of  Arkansas.    April  19, 1890.) 
JusisDionoN  or  Jubtioi  ov  tbs  Fbacb— Tbbsf^ss. 
A  Jnatioa  of  the  peace  has  no  jurisdiotion 
to  try  a  suit  for  trespass  on  real  estate. 

Appeal  from  circuit  court,  Monroe  county; 
M.  T.  Sandebs,  Judge. 

Action  by  John  Burgess,  in  the  court  of  a 
Justice  of  the  peace,  against  Isaac  Halparn, 
for  damage  to  his  crop  from  a  trespass  by  de- 
fendant's cattle.  Judgment  was  rendered 
for  plaintiff,  and  defendant  appealed.  Judg- 
ment for  plaintiff  was  rendered  in  the  circuit 
court,  and  defendant  again  appealed. 

Friee  di  ffreen,  for  appellant. 

Feb  Curiam.  A  Justice  of  the  peace  has 
no  jurisdiction  to  try  a  suit  for  trespass  on 
real  estate.  Beverse  the  judgment,  and  dis- 
miss the  cause. 


BUFFINOTOM  0.  SiFB. 
(Supreme  Cottrt  ctf  Arkamcu.    May  10, 1890.) 

JuBisDicTioN  or  JnsTiCB — ^ErrscT  or  ArFXAKksam. 
Where  plaintiff  filed  with  a  justice  a  note 
IndorBed  "Palo, "  upon  which  he  appeared  as  a  oo- 
maJcer  with  defendant,  and  an  entry  was  made  on 
the  docket  ttaat  plaintiff  claimed  he  was  surety  for 
defendant,  and  had  paid  the  note  for  him,  and  aft- 
erwards defendant  obtained  aohange  of  venae, filed 
this  record  before  a  second  justice,  and  entered  hia 
appearaooe,  he  cannot  question  the  jurisdiction  of 
the  second  justice. 

Appeal  from  circuit  court,  Logan  county; 
John  S.  Little,  Judge. 
/.  H.  Boaru,  for  appellant. 

COCEBILL,  C.  J.  It  is  unnecessary  to  in> 
quire  whether  the  action  was  legally  begun 
by  causing  a  summons  to  issue  for  the  d»- 
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fendant  apon  fliing  with  the  justice  only  a 
note  indorsed  "Paid,"  upon  which  the  plain- 
tiflE  appeared  as  co-maker  with  the  defendant. 
The  justice,  before  or  after  issuing  the  sum- 
mons, entered  a  written  statement  upon  his 
docket  to  the  effect  that  the  plaintiff  claimed 
that  he  was  surety  for  the  defendant  on  the 
note  filed;  that  he  had  paid  tlie  sum  of 
$31  for  him,  and  brought  the  suit  to  recover 
that  amonnt.  Thereafter  the  defendant  ob- 
tained a  change  of  venae,  filed  this  record 
before  a  second  justice,  and  entered  his  ap- 
pearance to  the  cause.  There  is  no  room  to 
contend  that  the  second  justice,  who  rendered 
the  judgment,  had  not  jurisdiction  of  a  cause, 
plainly  stated  in  writing,  which  was  cognl- 
lable  by  him,  as  well  as  of  the  person  of  the 
defendant.  The  appellant's  contention,  ther^ 
fore,  fails,  and  the  judgment  is  alBrmed. 


Petton  t>.  Hot  Sprino  Co. 

(Supreme  Court  of  Arkansas,    Hay  10, 1890.) 

Jkusjsujat  IdqvoR  LicaiTBa— VoLUNTAaT  Vaxuxxt 
— Recovebt. 
The  Bum  paid  for  a  liquor  license  for  one 
year  can  act  be  recovered  from  the  state  because  an 
order  prohibiting  the  sale  of  liquor  tn  the  territory 
covered  by  the  license  is  made  immediately  after 
It  was  (granted,  on  the  application  of  a  majority  of 
the  inhabitants,  under  Mansf.  Dig.  Ark.  i  4524, 
providing  that  the  sale  of  anv  liquor  within  three 
miles  of  a  church  may  be  prohibited  on  such  appU- 
tlon. 

Appeal  from  circuit   court.   Hut  Spring 
oounty;  J.  B.  Wood.  Judge. 
Cohn  (£  Cohn,  for  appellant. 

HnoHES,  J.  On  the  2d  day  of  January, 
1888,  a  license  was  granted  appellant  by  the 
county  court  of  Hot  Spring  county  to  sell 
Uquors  in  less  quantities  than  a  quart  On 
the  same  day  a  majority  of  the  adult  Inhabit- 
ants living  within  three  miles  of  the  M.  £. 
Church  South,  at  Donaldson,  in  said  county, 
presented  a  petition  to  the  county  court  of 
said  county,  asking  that  the  sale  or  giving 
away  of  liquors  within  three  miles  of  said 
oburch  be  prohibited  by  order  of  said  court, 
as  contemplated  by  the  "three-mile  law." 
The  prayer  of  the  petitioners  was  denied,  and 
upon  appeal  to  the  circuit  court,  taken  on  the 
8d  January,  1888,  the  prayer  of  the  petition 
for  (HTOhibition  was  sustained;  and  it  was 
adjudged  by  the  circuit  court  that  it  should 
thereafter  be  unlawful  for  any  one  to  sell  or 
give  away  any  liquor,  or  compounds  thereof, 
within  the  territory  covered  by  appellant's 
license,  and  the  county  court  was  required  to 
enter  such  judgment  as  the  judgment  of  that 
court.  Appellant  and  one  Wilson,  who  had 
resisted  the  petition  for  prohibition,  were  ad- 
Judged  to  pay  the  costs.  They  prayed,  but 
did  not  prosecute,  an  appeal  from  said  judg- 
ment. After  said  order  was  entered  by  the 
county  court,  appellant  abandoned  the  sale  of 
liquor  under  the  license,  and  made  applica- 
tion I^  petition  to  the  county  court  to  recover 
the  sum  paid  by  him  for  his  license;  and, 
this  being  denied,  he  appealed  to  the  circuit 


court,  which  also  refused  bis  petition,  where- 
upon, after  the  motion  for  new  trial  was  over- 
ruled, he  appealed  to  this  court. 

The  payment  of  the  license  tax  was  legal 
when  made  by  appellant,  and  was  voluntary 
on  his  part.  If  the  effect  of  the  judgment  of 
the  circuit  court  upon  the  petition  for  pro- 
hibition did  not  annul  and  revoke  his  license, 
he  was  not  injured,  and  could  not  recover  the 
amount  paid  therefor.  If  his  license  were 
annulled  and  revoked  by  said  judgment,  there 
is  no  authority  in  the  statute  for  apportioning 
the  amount  of  the  license  tax  according  to 
the  time  that  appellant  sold  under  the  license. 
When  the  license  was  granted  and  accepted 
by  him  the  law  authorized  the  county  court, 
upon  proper  petition,  to  do  what  was  after- 
wards done;  and  he  is  presumed  to  have 
known  this,  and  to  have  taken  the  risk  of 
thia  being  done.  Under  the  provisions  of 
the  statute,  license  may  be  obtained  to  sell 
liquors  for  a  period  less  than  a  year,  but  the 
licensee  must  pay  the  license  tax  for  the  full 
year.  Sections  4508, 4510, 4514,  Mansf.  Dig. 
The  Judgment  of  the  circuit  court  is  affirmed. 


Greer  v.  Ckitz. 

(Supreme  Court  of  ArXansa*.    May  10, 1880.) 

Cosvior  IuB<»— Void  CovnixaT—Qaxinxm 
Mebuit. 
A  ooDtraot  made  by  the  county  ]ud(;e  in  va- 
cation for  the  hire  of  a  oounty  oon  vict  is  void  under 
Act  March  33, 1881,  (Mansf.  Dig.  Arlt.  $  1888,)  which 
gives  snoh  power  to  the  county  court  only ;  and 
the  oonviot  can  recover  of  the  hirer  tlie  value  of 
his  services. 

Appeal  from  circuit  court,  Prairie  conn^; 
M.  T.  Sanders,  Judge. 
f¥,  R.  Goody,  for  appellant. 

HvQHES,  J.  On  the  8d  of  January,  1888, 
the  appellee  sued  appellant  in  the  White 
county  circuit  court  for  9163.75,  for  work 
and  labor  done  by  appellee  for  appellant. 
Appellant  answered,  denied  his  indebtedneee 
to  appellee,  and  the  cause,  upon  the  applica- 
tion of  appellant,  was  removed  to  Prairie  coun- 
ty. Septembers,  1888,  appellee  amended  his 
complaint,  clairoing  9469.57  for  his  woA  and 
labor.  Appellant  answered  the  amended 
complaint,  and  denied  any  indebtedness  to 
appellee,  and  alleged  that  appellee  was  con- 
victed by  a  justice  of  the  peace  of  White 
county  of  the  crime  of  petit  larceny,  and  that, 
under  a  contract  with  the  county  judge  of 
said  county,  appellee  was  delivered  to  him  to 
work  out  his  fine  and  imprisonment  at  50 
cents  per  day;  that  said  convict  worked  for 
appellant  till  the  3d  of  August,  1887,  when 
they  had  a  full  settlement,  and  appellee  was 
paid  for  the  time  he  worked  after  he  had 
worked  out  his  fine  and  imprisonment  as  a 
convict,  and  that  he  gave  a  receipt  in  full 
therefor.  He  exhibited  the  contract  with  the 
county  judge,  and  his  bond  for  the  perform- 
ance thereof.  Appellee  demurred  to  appel- 
lant's answer,  and  the  demurrer  was  over- 
ruled.   The  cause  was  submitted  to  a  Jury 
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upon  the  evidence,  and  a  verdict  was  returned 
for  the  plaintiff  In  the  sum  of  $190,  and  judg- 
ment was  rendered  thereon  for  that  amount. 
Appellant  moved  for  a  new  trial  on  the 
grounds  (1)  that  the  court  erred  in  excluding 
as  evidence  the  contract  of  the  appellant  with 
the  county  judge  for  the  hire  of  the  plaintiS; 
(2)  becanse  the  court  erred  in  permitting 
plaintiff  to  testify  as  a  witness;  (3)  l>ecause 
the  court  erred  in  its  instructions  to  the  jury; 
(4)  because  the  verdict  and  judgment  were 
contrary  to  the  law  and  the  evidence.  The 
motion  was  overruled,  and  the  cause  is  here 
on  appeal.  The  instructions  to  the  jury  were: 
(1)  That,  if  the  plaintiff  worlced  for  defend- 
ant under  the  directions  of  himself  or  agent, 
be  is  entitled  to  pay  for  his  services;  (2)  that, 
although  convicted  of  petit  larceny,  and  ad- 
judged to  fine  and  imprisonment  in  the  jail 
at  the  time,  the  county  judge  had  no  author- 
ity to  make  a  contract  with  the  defendant  for 
the  service  of  the  plaintiff,  or  to  hire  him  to 
work  for  the  defendant  as  a  convict;  (3)  that 
the  receipt  given  by  the  plaintiff  is  open  to 
explanation,  and  binding  on  the  plaintiff  only 
so  far  as  he  understowl  it  at  the  time;  (4) 
that,  it  the  jury  find  for  the  plaintiff,  they 
may  deduct  the  amount  of  clothing  fur^ 
nished. "  To  these  instructions  the  defend- 
ant at  the  time  excepted. 

The  contention  of  appellee  is  that  the  coun- 
ty judge,  in  vacation  of  the  county  court, 
bad  no  power  to  make  the  contract  of  hir- 
ing out  the  county  convicts.  It  is  provided 
by  the  act  of  March  22,  1881,  (Mansf.  Dig. 
Ark.  §  1226.)  that  the  county  court  shall 
let  the  contract  to  keep  and  work  the  coun- 
ty convicts  to  some  suitable  person  or  per- 
sons, and  shall  liave  full  and  plenary  pow- 
ers to  carry  out  the  provisions  of  the  act. 
The  subsequent  provisions  of  this  act,  with 
the  amendments  of  the  act  of  March  13, 1883, 
place  the  management  and  control  and  the 
hiring  of  county  convicts  under  the  jurisdic- 
tion of  the  county  courts;  and  there  is  no 
power  or  authority  given  by  it  to  the  judge 
of  the  county  court,  in  vacation  of  said 
court,  to  make  contracts  for  that  purpose, 
which  can  bedone  alone  by  the  order  of  the 
court  itself.  If  the  judge  of  the  county  court, 
in  vacation,  had  the  power  to  make  such  con- 
tracts under  the  act  of  March  10,  1877,  as 
contended  by  appellant,  the  latter  act,  which 
seems  to  cover  the  whole  subject-matter  of 
the  management,  control,  and  hiring  of  coun- 
ty convicts,  must  prevail.  Finding  no  error, 
the  judgment  is  affirmed. 


Mabtih  v.  St.  Louis,  I.  M.  &  S.  Bt.  CSo. 

{Supreme  Court  of  Arkansas.  May  10, 1890.) 
Bm,  or  ExcBFTioMs  — Ambndmbnt  — Certiorabi. 
1.  A  bill  of  ezcepUons,  when  signed  and  filed, 
becomes  part  ol  the  record,  and  maj  be  amended 
Wk  any  other  record ;  and  where  a  bill  showed  on 
Its  face  that  the  judge  intended  to  cause  certain 
written  charges  given,  and  others  refused,  to  be 
inserted  therein,  and  this, through  mistake,  was  not 
dona,  it  was  error,  on  petition  to  amend  the  bill, 
to  ezisluda  parol  evidence  to  identify  such  written 


charges,  on  the  ground  that  the  time  (or  filing  a 
bill  of  exceptions  had  el^sed. 

2.  A  writ  of  certiorari  to  brine  up  a  bill  of  ex- 
ceptions will  not  be  quashed  for  delay  in  suing  it 
QUt,  when  the  return  thereto  shows  that  the  Dill 
certified  does  not  conform  to  that  originally  filed. 

Appeal  from  circuit  court,  Pulaski  county; 
J.  W:  MAUTra,  Judge. 

The  material  parts  of  the  bill  of  exceptions 
upon  which  this  question  was  tried  were  as 
follows:  "Be  it  remembered  that  on  this  day 
the  hearing  of  the  petition  for  amending  the 
bill  of  exceptions  herein  came  on,  and,  upon 
presentation  of  the  same,  said  petitioner  pre- 
sented to  the  court  sundry  written  instruc- 
tions, which  purport  to  have  been  given  b^ 
the  court  on  the  trial  of  this  cause,  said  writ^ 
ten  instructions  being  signed  for  the  purpose* 
of  identiflcation  by  the  judge  of  this  court  at 
the  time  said  bill  was  submitted  to  him  and 
signed,  this  being  during  the  vacation  of  the 
Pulaski  circuit  court.  Said  petitioner  also 
offered  parol  evidence  to  prove  to  the  court 
that  the  said  instructions  were  the  same  as 
were  written  out  and  used  on  tlie  trial  of  this 
cause;  that  they  had  been  deposited  with  the 
clerk  of  this  court  at  the  time  that  the  bill  of 
exceptions  was  given  liim  to  be  filed;  bnt  that 
they  were  not  marked,  <  Filed,'  but  had  been 
kept  with  the  papers  in  the  case  ever  since. 
(The  judge  of  the  court  announced  from  the 
bench  that  he  was  satisfied  that  the  written 
instructions  thus  produced  were  those  which 
were  used  on  the  trial  of  this  cause,  and  were 
the  same  which  were  referred  to  in  the  bill 
of  exceptions.)  But  the  court,  having  heard 
arguments  of  counsel,  was  of  the  opinion  that 
it  had  no  power  to  permit  the  said  amend- 
ment to  be  made  after  the  lapse  of  the  time 
during  which,  by  law,  the  said  bill  of  excep- 
tions alone  could  be  filed.  And  the  court, 
therefore,  refused  to  hear  said  testimony  and 
rejected  said  petition;  to  which  rulings  the 
petitioner  at  the  time  excepted,  and  time  was 
given  during  the  present  term  during  which 
said  petitioner  may  file  a  bill  of  exceptions. 

U.  M.  d^  Q.  B.  Rose,  for  appellant.  Dodge 
di  Johnson,  for  appellee. 

CocKRiLL,  G.  J.  A  bill  of  exceptions, 
when  signed  by  the  judge  and  filed  by  the 
clerk,  becomes  a  part  of  the  record  of  the  cause 
in  wliioh  it  is  taken,  and,  like  any  other  part 
of  the  record,  may  at  a  subsequent  term  be 
amended  by  the  court  on  petition  and  notice 
to  the  adverse  party,  but  cannot  be  legally 
altered  in  any  manner  by  the  judge.  The 
right  to  amend  is  governed  by  the  same  rules 
which  obtain  in  the  amendment  of  any  other 
record.  In  those  states  where  the  rule  exists 
of  allowing  no  amendment  of  a  record,  save 
where  there  is  a  record  or  a  memorial  to  amend 
by,  the  bill  of  exceptions  cannot  be  amended 
on  any  other  proof.  Dougherty  v.  People,  118 
111.  160,  8  N.  E.  Rep.  673;  4  Chit.  Pr.  18. 
But  all  the  authorities  seem  to  concur  in  hold- 
ing that  the  court  in  which  the  record  is  made 
has  the  same  power  to  amend  the  bill  of  ex- 
ceptions, by  a  nunc  pro  tunc  order  to  cause 
it  to  speak  the  truth,  that  it  has  over  any  oth- 
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er  part  of  tho  record.  Chit.  Pr.,  supra;  Heln- 
sen  V.  Lamb.  117  III.  652.  553,  7  M.  E.  Rep. 
75;  State  v.  Clark.  67  Wis.  229. 30  N. W.  Rep. 
122.  The  power  was  exercised  hy  this  court 
In  the  case  of  Freel  v.  State,  21  Ark.  226.  In 
that  case  the  bill  of  exceptions,  as  allowed  by 
the  trial  judge,  showed  that  the  ofteilse  of 
which  the  appellant  was  convicted  had  been 
committed  after  the  indictment  was  found. 
At  a  subsequent  term  of  the  court  in  which 
the  cause  was  tried,  the  error  was  corrected 
by  causing  the  bill  of  exceptions  to  recite  the 
true  date  of  the  offense,  which  was  prior  to 
theretnm  of  the  indictment.  The  opinion 
informs  us  only  that  the  error  occurred  in 
drafting  the  bill  of  exceptions.  The  right  to 
amend  does  not  mean  the  power  to  allow  a 
new  bill  of  exceptions;  for  wlien  the  term  has 
elapsed,  and  the  time  given  for  its  preparation 
passed,  no  bill  can  be  allowed,  and  the  party 
who  relies  upon  his  exceptions  is  without 
remedy  unless  he  is  in  position  to  invoke  the 
aid  of  a  court  of  chancery  to  grant  him  a  new 
trial  upon  the  ground  of  fraud,  accident,  or 
mistake  in  the  loss  of  his  appeal.  It  Is  not 
the  ofiBce  of  an  amendment  to  create  or  to 
originate  something  new,  but  only  to  perfect 
that  which  is  i  mperf ectly  done.  Cox  v.  Cress, 
51  Ark.  231.  11  S.  W.  Rep.  416.  This  case 
does  not  call  for  a  determination  of  the  ques- 
tion whether  matter  which  has  been  wholly 
omitted  from  a  bill  of  exceptions  can.  under 
any  circumstances,  be  inserted  therein  by 
amendment  at  a  subsequent  term,  without 
showing  that  the  judge  allowing  the  bill  had 
specifically  directed  that  it  be  inserted  in  it; 
for  it  appears  here  that  it  was  the  intention 
of  the  judge,  in  allowiuK  the  bill,  to  cause 
the  charge  which  he  had  given,  as  well  as  the 
plaintiff's  rejected  prayers  for  a  charge,  to  be 
made  a  part  of  it.  The  reference  to  the  charge 
and  the  rejected  prayers  shows  that  they  were 
in  writing,  but  the  call  for  them  is  too  in- 
definite to  identify  them.  This,  then,  is  s 
case  bt  an  ineffectual  effort  to  carry  out  an 
expressed  intent,  apparent  upon  the  face  of 
the  record  itself,  and  it  is  the  province  of  an 
amendment  to  make  certain  what  the  record 
now  leaves  uncertain,  if  that  can  be  done  by 
clear  and  satisfactory  proof.  It  is  not  a  ques- 
tion of  power,  as  the  trial  court  seems  to  have 
supposed,  but  only  a  question  of  the  suflScien- 
cy  of  the  proof  as  to  what  charge  and  rejected 
prayers  for  a  charge  the  bill  c^Is  for.  If  the 
court,  upon  a  trial  of  that  issue,  is  convinced 
that  the  charge  and  rejected  prayers  which 
the  bill  of  exceptions  shows  the  judge  intend- 
ed should  be  inserted  in  it  can  now  be  tdentl- 
fled  with  certainty,  a  nuno  pro  time  order 
should  be  made  correcting  the  call  for  them 
In  the  bill  of  exceptions  in  order  that  they 
may  be  certified  to  this  court  in  response  to  a 
writ  of  certiorari.  The  practice  of  suing 
out  the  writ  of  certiorari  for  the  purpose  of 
bringing  up  the  skeleton  bill  of  exceptions 
upon  which  the  clerk  has  acted  in  making  up 
the  record  Is  not  to  be  commended,  except  in 
cases  where  there  are  reasons  to  doubt  the  ac- 
curacy of  the  certified  bill.    Even  in  that  case 


It  should  be  applied  for  without  unreasonable 
delay;  otherwise  injustice  might  ensue  to  the 
adverse  party  by  the  loss  of  memorials,  th« 
death  of  the  judge,  or  by  other  means.  The 
writ  may  be  quashed  after  the  return,  when 
it  is  made  to  appear  that  it  will  not  serve  the 
ends  of  justice.  A  motion  has  been  made  by 
the  appellant  in  this  case  to  quash  the  writ 
because  of  delay  in  suing  it  out,  but  the  re- 
turn to  the  certiorari  shows  that  the  bill  as 
certified  does  not  conform  to  that  which  was 
originally  filed,  and  the  motion  should  be  re- 
fused for  that,  if  for  no  other,  reason.  The 
court  erred  in  refusing  to  hear  evidence  to 
amend  the  bill  of  exceptions,  and  the  causa 
will  be  remanded  for  further  proceedings. 


WBBim  e.  OiBacnr. 

{Court  of  Appeals  of  Kentiicky-  Hay  10,  tBBOL) 
Partition,  How  Madb. 
TTnder  0«n.  St.  Kj.  b.  68,  art.  S,  t  6,  provid- 
ing that,  when  land  held  jointly  or  In  common  can- 
not be  divided  without  matenallr  ImpairinK  iu 
valuer  the  court  may,  on  petition  ol  one  of  the  par- 
ties In  Interest,  order  a  sale  and  a  division  of  the 
proceeds,  the  court  cannot  order  a  iwrtltlon  by 
whlcb  one  of  the  joint  owners  would  be  obliged  to 
take  less  than  his  share  of  the  land,  with  oompen- 
tfatlon  from  the  other  In  money.  If  there  cannot 
be  a  proper  partition,  the  land  mnst  be  sold,  and 
the  proceeds  distributed. 

Appeal  from  circuit  court.  Kenton  county. 
"To  be  officially  reported." 
A.  V.  Ellis,  for  appellant.    W.  H.  Mackay, 
for  appellee. 

Fbtor.  J.  The  appellant  and  the  appellee 
owned  In  fee-simple  a  tract  of  land  in  the 
county  of  Kenton  containing  about  68  acres, 
and  known  as  the  "Latonia  Springs  Proper- 
ty. "  The  appellee,  by  her  petition  In  equi- 
ty instituted  In  the  Kenton  chancery  court. 
asked  to  have  her  interest  in  the  land  set 
apart  or  severed  from  the  interest  of  the  ap- 
pellant. The  appellant  owned  a  greater  in- 
terest than  the  appellee,  the  former  owning 
two-thirds,  and  the  latter  one-third,  of  the 
entire  tract.  The  appellant  by  his  answer 
alleged  that  the  land  could  not  be  divided 
without  impairing  its  value,  and  wanted  the 
whole  land  sold,  and  the  proceeds  divided. 
The  report  of  the  commissioner  to  whom  the 
case  was  referred,  as  well  as  other  testimony, 
conduced  to  show  that  the  land  was  suscep- 
tible of  division,  and,  while  the  proof  is  con- 
flicting on  the  question.  It  Is  appMrent  from 
the  testimony  that  a  division  could  have  been 
made  without  affecting  materially  the  rights 
of  the  parties  by  lessening  the  value  of  the 
land.  If  the  land  cannot  be  divided  without 
materially  impairing  its  value,  or  the  value 
of  the  plaintiff's  Interest  therein,  or  the  In- 
terest of  others,  parties  to  the  proceeding, 
then  the  chancellor  should  order  a  sale;  and, 
on  the  other  hand,  if  the  division  can  be  had, 
and  the  parties  Interested  desire  it,  a  division 
should  be  directed.  In  this  case  the  judg- 
ment or  order  of  partition  was  proper,  but 
the  division  being  unequal,  and  the  appellee 
receiving  more  than  one-third  of  the  land  in 
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value.  It  was  error  to  require  the  appllantto 
recover  in  monev  a  sum  sufiBcient  to  equalize 
the  respective  interests;  and,  if  the  divisioa 
cannot  be  made  without  requiring  a  pecuni> 
ary  compensation  to  produce  this  equality, 
the  land  should  be  sold,  and  not  partitioned. 
It  is  true  that  courts  of  equity  in  the  parti- 
tion of  land  between  coparceners  sometimes 
permitted  the  payment  of  money  to  equalize 
the  allotment,  and  this  practice  would  now 
be  tolerated,  when  it  was  to  the  interest  of 
the  heirs  at  law,  and  the  money  could  be  paid 
out  of  the  fund  to  be  distributed  from  the 
common  estate;  but  under  our  statute,' wlien 
one  tenant  in  common  or  joint  tenant  seeks 
a  division,  the  other  joint  tenant  may  ask  for 
a  sale  of  the  whole,  on  the  ground  that  a  di- 
vision cannot  be  made  without  materially  im- 
pairing the  value  of  his  interest,  and  be  can- 
not be  required  either  to  pay  or  to  accept 
money  as  a  compensation  for  any  part  of  the 
tract  in  order  that  a  division  may  be  had.  If 
money  will  compensate  for  the  inequality, 
then  a  division  maybe  had  in  every  instance, 
and  the  chancellor  permitted  to  exercise  the 
power  of  fixing  tlie  price,  and  passing  the 
title  from  one  joint  owner  to  the  other,  with- 
out the  consent  of  the  parties  in  interest.  If 
one  joint  tenant  can  be  compelled  to  accept 
the  money  and  part  with  his  land,  he  may  be 
compiled  to  pay  bis  money,  and  obtain  that 
he  does  not  wish  to  own,  in  order  that  parti- 
tion may  be  made.  Under  our  practice,  with 
the  Ckxle  regulating  the  manner  in  which 
partition  may  ha  made,  there  is  no  necessity 
for  requiring  one  joint  tenant  to  pay,  or  the 
other  to  accept,  money  in  lieu  of  land,  in  or- 
der to  a  partition.  The  chancellor,  therefore, 
erred  in  requiring  the  appellant  to  receive 
less  land  than  he  was  entitled  to,  and  accept 
as  an  equivalent  its  value  in  money  as  fixed 
by  the  commissioner  or  by  the  terms  of  the 
judgment.  For  this  reason  the  judgment  is 
reversed  and  remanded,  with  directions  to 
partition  the  land,  if  it  can  be  done  without 
materially  lessening  the  value  of  the  interest 
of  the  joint  tenants,  or  either  of  them;  and, 
if  this  cannot  be  done,  the  entire  tract  should 
be  sold.  As  the  record  now  stands,  we  see 
no  reason  why  the  division  cannot  be  made. 


AxuEN  et  al.  v.  Fetrrs  et  al. 

{Supreme  Court  of  Texas.    April  22, 1890.) 

TaiTAHOT  IN  Common— Adyebsb  Fosssssion. 

Tenants  in  common  cannot  recover  an  entire 

tract  of  land  In  which  thev  claim  a  certain  nndl- 

▼ided  Interest,  where  defendant  shows  adverse 

possession  as  to  part  of  it  against  some  of  them. 

Appeal  from  district  court.  Hood  county. 
Thai.  T.  Ewell,  for  appellants.    Montrose, 
Orubbs  A  Heffner,  for  appellees. 

Statton,  C.  J.  This  action  was  brought 
by  appellees  on  Jnly  27,  1886,  to  recover  a 
tract  of  land  granted  to  John  S.  and  Richard 
Peters,  in  which  they  assert  ownership  of  a 

>Gen.  Bt  Ky.  o.  6S,  art  6,  SO. 


named  undivided  intprest.  They  claim  as 
heirs  of  both  grantees,  and  Eliza  Peters  claims 
a  community  interest  in  the  share  of  Rich- 
ard Peters,  who  was  her  husband.  Appel- 
lants show  no  title,  unless  by  limitation;  but 
it  is  urged  that  appellees  were  not  entitled 
to  recover  the  entire  tract,  even  if  their  de- 
fense of  limitation  was  not  sustained  at  all. 
It  is  well  settled  that  one  tenant  in  common 
may  recover  an  entire  tract  of  land,  as  against 
one  who  shows  no  title,  although  he  has  al- 
leged an  undivided  ownership  or  interest  in 
the  whole.  In  the  course  of  the  trial  Mrs. 
Peters  testified  to  the  relationship  between 
appellees  and  the  grantees  of  the  land,  which 
showed  community  interest,  and  that  the  other 
appellees  were  heirs  of  both  of  the  grantees, 
being  children  of  herself  and  Richard  Peters, 
who  was  a  brother  of  the  other  grantee,  who 
died  without  children.  In  the  conrse  of  her 
examination,  she  stated  that  her  husband 
made  a  verbal  will  during  his  last  illness,  in 
which  he  directed  what  should  be  done  with 
his  property;  the  certificate  under  which  the 
land  was  granted  being  then  unlocated.  Her 
evidence  was  objected  to  on  the  ground  that 
the  will  was  evidence  of  the  rights  of  the 
parties,  and  that  this  could  not  be  shown  by 
proof  of  heirship.  There  was  no  evidence 
that  a  valid  nuncupative  will  was  made  or 
probated,  and.  in  the  absence  of  such  evi- 
dence, it  was  proper  to  admit  evidence  to 
show  who  were  the  heirs  of  the  original  gran- 
tees. John  S.  Peters  died  in  1845,  and  Rich- 
ard Peters  in  1864.  Each  of  them  had  six 
brothers  and  three  sisters,  of  whom  there 
seems  to  l>e  only  one  brother  alive.  It  is  im- 
possible to  ascertain  from  the  record  before 
us  that  there  was  any  impediment  to  the  run- 
ning of  the  statutes  of  limitation  against 
any  of  the  heirs  of  John  S.  Peters,  except 
some  of  appellees,  who  take  from  him  through 
their  father.  Richai'd  Peters  left  three  sons 
and  three  daughters.  Two  of  the  daughters 
married  before  adverse  possession  began,  and 
have  continued  covert,  and  the  other  daugh- 
ter reached  majority  after  adverse  possession 
began,  and  was  single  until  October  28, 1879. 
One  son  became  of  age  before  adverse  pos- 
session t>egan.  another  at  a  period  too  recent- 
ly to  be  affected  by  adverse  possession,  and  the 
other  died  without  issue  before  any  adverse 
possession  began;  hence  the  operation  of  the 
statute  as  to  his  interest  depends  on  the  con- 
dition of  his  brothers  and  sisters  and  moth- 
er, who  inherited  from  him.  Mrs.  Peters 
did  not  marry  after  the  death  other  husband, 
in  1864.  The  widow  and  three  of  the  chil- 
dren and  two  grandchildren  are  plaintiffs, 
and  no  adverse  possession  affects  two  of 
these  children,  though  all  the  others  may  be 
thus  aftected  to  some  extent.  The  posses- 
sion through  which  defendants  claim  com- 
menced in  1873,  and  as  to  some  parts  of 
the  land  has  been  continuous.  Appellants 
pleaded  the  statutes  of  limitation  of  ten  and 
five  years,  their  claim  under  a  recorded  deed 
beginning  on  July  14,  1881.  The  case  was 
tried  without  a  jury, and  judgment  rendered 
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for  the  plaintiffs,  but  we  have  not  the  con- 
clusions of  fact  and  law  found  by  the  court. 
The  uncontro verted  evidence  ahows  that 
WilUam  Allen  had  been  in  adverse  posses* 
sion  for  more  than  10  years  when  this  action 
was  brought,  and  under  limitation  of  10 
years  may  be  entitled  to  recovery  16U  acres 
of  land,  as  against  those  affected  by  limita* 
tion.  if  by  conveyances  made  by  him  to  other 
defendants  he  did  not  sever  his  actual  pos> 
session  from  so  much  of  the  tract.  Under 
the  evidence  he  was,  at  least,  entitled  to  re- 
cover to  the  extent  of  bis  actual  possession 
against  such  of  appellees  as  were  subject  to 
the  statutes  of  limitation.  Whether  he  is  en- 
titled to  recover  anything  more  under  lim- 
itation based  on  adverse  possession  for  five 
years  than  under  the  longer  possession  we 
are  unable  to  determine.  The  deed  under 
which  he  claims  was  recorded  more  than  five 
years  before  this  action  was  brought,  but 
we  are  unable  to  ascertain  whether  by  sales 
of  parts  of  the  land  to  other  defendants  he 
has  not  cnt  off  the  possession  of  part,  which 
he  otherwise  would  have  had.  The  evidence 
offered  by  the  other  defendants  is  not  such 
as  to  enable  us  to  ascertain  whether  their 
possession  has  been  such,  and  under  such 
circumstances,  as  to  entitle  them  to  recover 
under  adverse  possession  of  5  years,  and 
they  hare  no  rights  under  adverse  possession 
through  Allen  for  10  years,  other  than  such 
as  they  may  have  through  or  with  him,  and 
this,  as  to  all,  cannot  exceed  160  acres.  The 
evidence  showing  that  appellees  were  not 
entitled  to  recover  all  the  land  sued  for,  and 
being  nnable  to  ascertain,  from  the  record 
before  us,  what  they  are  entitled  to  recover, 
the  judgment  will  be  reversed,,  and  the  cause 
remanded.    It  is  so  ordered. 


Atbbs  V,  Harris  et  al. 

ISupreme  Court  q/'  Texas.    April  18, 1890.) 

BonsDABiBS— Etidssob— Tbial— Instrdotioss. 

1.  In  trespass  to  try  title  the  disputed  ques- 
tion was  as  to  the  iooation  of  one  line  of  the  M. 
grant.  The  order  for  the  survey  was  made  in 
September,  1K)8,  and  the  title  was  issued  to  M.  in 
October,  1833.  The  surveyor  to  whom  the  order 
was  directed  testified  that  he  made  the  survey  "in 
ISSS, "  that  he  Icept  a  field-book  of  the  lines  then 
run,  and  that  he  was  never  on  the  laud  afterwards. 
The  commissioner  of  the  land-office  testified  that 
the  original  field-notes  of  the  surveyor  were  in 
the  archives  of  the  land-office,  and  that  the  origi- 
nal field-notes  of  the  H.  survey  were  attached 
to  his  deposition,  marked  "Exhibit  A."  Exhibit 
A  showed  a  survey  made  in  April,  1833,  for  one 
8.,  and  the  description  in  the  survey  was  the  same 
as  the  description  in  the  grant  to  St.,  except  with 
regard  to  the  number  and  distances  of  some  of  the 
objects  called  for.  Held,  that  the  survey  men- 
tioned in  the  field-notes  as  made  for  S.  was  a  sur- 
vey of  the  same  land  as  that  granted  to  H.,  and 
that  the  surveyor,  having  made  the  survey  for  S. 
but  a  few  months  before,  adopted  it  when  ordered 
to  make  a  survey  for  M.,  without  making  a  resur- 
vey. 

2.  A  photographic  copy  of  the  field-notes  of  a 
survey  is  admissible  as  bearing  on  the  question 
whether  a  certain  line  was  actually  measured. 

8.  Error  cannot  be  predicated  on  the  improper 
admission  of  a  deposition,  where  another  deposi- 


tion of  the  same  wttnesa  states  all  the  natarlal 

facts  contained  in  the  deposition  objected  to. 

4.  There  is  no  error  in  refusing  to  charge  aa 
requested  where  the  same  proposition  has  alreadj 
been  substantially  oharged. 

5.  It  is  not  prejudicial  error  to  cha^e  that, 
if  the  jury  can  fix  the  lines  of  the  survey  in  har 
mony  with  its  calls  and  known  comers,  then  the 
fact  that  the  lines  would  include  more  than  the 
area  called  for  in  the  grant  beoomes  Immaterial, 
and  the  extent  of  the  area  should  not  be  consid- 
ered "further  than  as  a  circumstance  to  aid  you,  in 
connection  with  all  the  evidence  in  the  case,  in 
following  the  footsteps  of  the  original  surveyor, 
and  fixing  the  true  boundaries  of  said  grant, " 
where  the  lines  as  claimed  by  plaintitC  include  more 
than  was  intended  to  be  conveyed  by  the  grant. 

6.  Where  both  parties  in  trespass  to  try  tjtle 
have  introdaoed  their  testimony  and  closed  evi- 
dence on  behalf  of  plaintiff  that  trees  were  marked 
on  a  certain  line  of  the  survey  beyond  the  point 
claimed  by  defendants  as  a  corner,  and  that  the 
marked  line  extended  to   the  point  claimed  by 

glaintiff  as  the  corner,  is  not  in  rebuttal,  within 
.ev.  St.  Tex.  art.  1297,  subd.  9,  providing  that, 
after  the  parties  have  introduced  their  evidence, 
they  "shall  then  be  confined  to  rebutting  testi- 
mony on  each  side. " 

Appeiil  from  district  court.  Bell  county. 
C.  L.  Cleveland,  for  appellant.     &oodrich 
&  Clarkson  and  A.  J.  Harris,  for  appellees. 

Hexhy,  J.  This  suit  was  brought  by  the 
appellant  to  recover  of  tlie  defendants  the 
land  described  In  his  petition,  originally 
granted  by  the  Mexican  government  to  Max- 
imo Moreno  as  11  leagues,  situated  in  Bell 
county,  of  which  appellant  alleges  he  is  the 
owner.  The  appellees  claimed  title  in  hos- 
tility to  the  boundaries  of  the  Moreno  grant, 
as  alle^  by  the  appellant;  and.  in  addition 
to  their  pleas  of  not  guilty,  they  set  forth 
specifically  the  several  tracts  by  them  claimed, 
respectively,  by  virtue  of  locations,  surveys, 
and  patents  junior  to  the  Moreno  grant,  and 
asked  athrmative  relief  respectively.  Be- 
fore the  trial  of  the  cause  in  the  court  below, 
an  aj^reement  was  made  by  the  appellant  and 
appellees  which  eliminated  from  the  con- 
troversy all  questions  regarding  the  validity 
of  the  title  or  titles  relied  upon  on  both  sides, 
and  it  was  stipulated  that  the  appellant  had 
a  complete  chain  of  title  to  the  Moreno 
grant,  and  that  the  several  appellees  had  title 
to  the  several  tracts  of  land  claimed  by  them, 
respectively;  and  it  was  agreed  by  the  p<ir- 
ties  that  the  question  between  the  plaintiff 
(appellant)  and  the  defeudants  (appellees) 
was  as  to  the  position  and  locality  of  the 
north  boundary  line  of  the  Moreno  grant. 
Upon  the  verdict  of  a  jury,  judgment  was 
rendered  for  the  defendants. 

The  description  of  the  land  in  the  title  is 
as  follows:  "The  land  surveyed  by  me  for 
the  citizen  Maximo  Moreno  is  situated  on  the 
left  margin  of  the  river  San  Andreas,  below 
the  point  where  the  creek  called  '  Lampasas ' 
enters  said  river,  on  its  opposite  margin;  and 
it  has  the  lines,  limits,  boundaries;  and  land- 
marks as  follows,  to-wit:  Beginning  the 
survey  at  a  pecan  fronting  the  mouth  of  Br.:d 
creek,  which  pecan  served  as  a  landmark  for 
the  first  corner,  and  from  which,  14  varas  to 
the  north,  59  west,  there  is  a  backlierry  24 
inches  in  diameter;   and   15  varas  to  the 
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8.,  84  west,  there  is  an  elm  12  Inches  in 
diameter.  A  line  was  run  to  the  noi-th,  22 
east,  22,960  varat;  planted  a  stake  in  the 
prairie  for  the  second  [N.  W.]  corner; 
thence  another  line  was  run  to  the  south,  70 
east;  at  8,000  taraa,  crossed  a  branch  of  the 
creek  called  'Ck>w  Greek;'  at  10,600  vartu 
croesed  the  principal  brHnch  of  said  creek; 
at  12,580  varai,  two  small  hackberries  serve 
as  kindmarks  for  the  third  [N.  E.]  corner; 
thence  another  line  was  run  to  tlie  south,  20 
west;  at  8,520  vara»,  crossed  the  said  Cow 
creek,  at  26,400  varaa,  to  a  tree  on  the  nfore- 
■aid  margin  of  the  river  San  Andrens,  which 
tree  is  called  •bo;i:  alder,'  from  which,  7 
eanu  to  the  south,  28  west,  there  is  a  cotton- 
wood  with  two  trunks,  and  16  taras  to  the 
south,  11  east,  there  is  an  elm  15  inches  in 
diameter:  thence  following  the  river  up'by 
its  meanders  to  the  beginning,  and  compris- 
ing a  plain  area  of  eleven  leagues  of  land,  or 
275.000,000  square  varan."  The  order  for 
the  survey  of  tlie  Maximo  Moreno  grant  was 
made  at  San  Felipe  de  Anstin  on  the  28th 
day  of  September,  1833.  It  was  directed  to 
F.  W.  Johnson  as  surveyor.  The  date  of  the 
Bunrey  does  not  appear  in  Johnson's  report  of 
the  survey.  The  title  was  issued  at  San 
Felipe  de  Austin  on  the  8th  day  of  October, 
1838. 

The  deposition  of  P.  W.  Johnson  wns 
taken  and  read  by  plaintiff.  He  teetifled 
that  he  made  the  survey  in  1883,  but  did  not 
state  at  what  period  of  the  year  he  made  It; 
that  he  was  never  on  the  land  subsequent  to 
the  date  of  his  survey  except  when  he  was 
traveling  through  the  county;  and  that  he 
kept  a  field-book  of  the  lines  he  ran  for  the 
Moreno  survey,  and  noted  in  it  the  creeks 
crossed,  and  other  prominent  objects,  and 
that  it  was  then  in  the  general  land-oflice  at 
Anstin.  William  Duty  testified  that  he  hb- 
sisted  Johnson  in  making  the  survey,  and 
that  it  was  made  in  April,  1883.  W.  C. 
Walsh,  commissioner,  testified  that  "there  is 
In  the  archives  of  the  general  tand-offloe  a 
txxik  known  as  'Book  G  of  Original  English 
Fidd-Notes  of  Surveys  Made  in  the  State  of 
Coabnila  and  Texas,'  among  which  are  the 
surveys  of  large  tracts  on  the  San  Andreas  or 
Little  river.  This  book  is  also  known  as 
•Johnson's  Fleld-Book.'  I  know  it  from 
oiBcial  tradition.  The  original  field-notes  of 
the  survey  of  Maximo  Moreno's  eleven- 
league  tract  exist  in  the  archives  of  the  gen- 
eral iand-offloe,  and  are  nnder  my  custody. 
Th^  are  contained  in  Book  C,  above  de- 
scribed, but  I  have  had  no  opportunity  of 
Identifying  them  as  Johnson's  work.  I  do 
not  personally  know  when  the  field-notes 
known  as  •  Johnson's  Work,'  and  contained 
in  Book  0,  were  deposited  in  the  general 
land-offlcf^  nor  is  there  any  offlcial  statement 
establishing  the  date  of  that  deposit;  but  I 
nuderstaod  that  the  deposit  was  made  at  the 
same  time  as  that  of  the  titles  issued  by  the 
alealds  of  San  Felipe  de  Anstin, — that  Is,  at 
the  opening  of  the  gen««l  land-office.  They 
v.  18aw.no.  14—49 


were  bound  in  book  form  in  1840.  Theoilg- 
inal  field-notes  of  the  Maximo  Moreno  tract 
are  hereto  attached,  marked  'Exhibit  A.' 
A  photographic  copy  of  pages  172  fcnd  178 
of  Book  C  is  hereto  attached.  I  believe  that 
the  words,  <  N.  22,  E.  22,  960,'  found  in  the 
first  call,  were  written  by  the  same  hand  that 
wrote  the  body  of  the  field-notes.  They 
cover  a  blank  left  vacant  when  the  body  of 
the  field-notes  was  written,  and  appear  to 
have  been  written  with  a  finer  pen  than  that 
used  for  writing  the  body  of  the  field-notes." 
X.  B.  De  Bray,  clerk  and  translator  of  the 
general  land-office,  gave  substantially  the 
same  testimony  as  that  of  the  witness  Walsh, 
and  also  stated  that  he  knew  F.  W.  John- 
son, and  had  heard  him  designate  Book  C  as 
his  offlcial  field-l)ook,  and  say  that  the  field- 
notes  contained  in  it  were  in  his  own  hand- 
writing. This  witness  also  testified  that  the 
original  English  field-notes  of  the  Maxima 
Moreno  11-league  tract  were  in  his  custody, 
nnder  the  commissioner,  contained  In  Bo^ 
G,  and  referred  to  as  Exhibit  A,  and  the  pho- 
tographic copies  of  them  attached  to  the 
deposition  of  Walsh,  as  correct. 

Exhibit  A,  attached  to  the  depositions, 
reads  as  follows: 

Runday,  8lst  April,  18S3,  sarveyed  for  Samael 
Sawyer  11  leagues  of  land  on  the  N.  side  of 
Ssn  Andreas,  opposite  the  ntoath  of  Lam- 
pasas   ITS 

Sunday,  aist  April,  18SS.  At  a  pecan  IS  In. 
dlam.,  bearing  N.,  69  W.,  14.8  vrs.  from  a 
haokberry  31  In.,  and  S.,  84  W.,  163  vrs., 
from  an  elm  12  in.:  thenge  N.,  88  B.,  23,960 
vrg.,  to  the  comer  of  a  stake  in  the  prairie: 
thence  8..  70  B.,  1,690  vrs.,  to  a  branch  of 
Cow  creelE,  4,600  vrs.,  to  3nd  branch,  8,000 
vrs.,  to  8d  branch,  11,000  vrs.,  to  Cow  creek, 
12,680  vrs.,  to  the  comer,  two  small  haclcber. 
ries:  thence  8.,  20  W.,  8,620  vrs.,  to  Cow 
creek,  7,500,  N.  W.  comer  of  3ad  tract,  a 
stake,  bearing  N.  77,888.8  vrt.,  from  a  hack- 
berr;  8  in.,  to  Spring  branch,  28,640  vr».,  2Si,- 
70d  to  bottom  prairie,  24,860  crossed  same 
branch  to  the  comer,  a  box 174 

Box  elder,  21st  April,  1883,  3,640  vrs.,  bearing 
8.,  48  W.,  7.2  vrs.,  from  a  forked  cotton  wood 
48  in.,  and  S.,  11  E.,  16.4  vrs.,  from  an  elm 
15  In — 

A  photographic  copy  of  the  same  instru« 
ment  was  attached  as  an  exhibit  to  the  depo- 
sitions. 

The  first  assignment  of  error  is  as  follows: 
"The  court  erred  in  permitting  to  be  read  in 
evidence  by  defendants  the  photograph  copy 
of  field-notes  made  for  Samuel  Sawyer." 
The  second  error  assigned  is:  "The  ooui-t 
erred  in  permitting  to  be  read  in  evidence, 
over  the  objections  of  the  plaintiff,  the  docu- 
ments [purporting]  to  be  a  certified  copy  of 
field-notes,  from  Book  G,  of  an  eleven-league 
survey  made  for  Samuel  Sawyer."  The 
eighth  error  assigned  is  as  follows:  "The 
court  erred  in  refusing  to  give  charge  No.  4, 
as  asked  for  by  the  plaintifF,  reading  as  fol- 
lows: '  The  jury  are  charged  that  the  field- 
notes  which  entered  into  and  form  part  of 
the  title  originally  made  to  Maximo  Moreno 
by  the  Mexican  govern  ment  in  1833  are  those 
which  are  to  control  them  in  their  findinss  in 
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respect  to  the  work  of  the  original  surveyor 
In  the  field;  that  they  will  not  consider  any 
field-notes  of  a  survey  purporting  to  have 
been  ihade  for  one  Sawyer  unless  the  evi- 
dence should  show  that  the  field-notes  last 
mentioned  entered  into,  and  were  incorpo- 
rated in,  the  grant  made  and  issued  to  Moreno 
on  the  application  of  his  attorney,  T.  J.  Har- 
rel.  And,  unless  the  proof  shows  that  the 
Sawyer  field-notes  formed  part  of  the  title  is- 
sued to  Moreno,  in  evidence,  then  they  will 
disregard  them,  and  look  only  to  the  field- 
notes  contained  in  the  grant  issued  to  Moreno 
upon  the  application  of  his  attorney,  T.  J. 
Barrel.'" 

The  evidence,  we  think,  places  it  beyond 
■doubt  that  the  survey  mentioned  in  the  field- 
book  as  made  for  Samuel  Sawyer  was  a  sur- 
vey of  the  same  land  that  was  titled  to  Maxi- 
mo Moreno,  and  the  only  survey  that  was 
ever  made  of  it.  It  cannot  be  doubted,  upon 
this  evidence,  that  Johnson,  having  mtide  the 
survey  for  Sawyer  a  few  months  before, 
adopted  it  when  ordered  to  make  a  survey  for 
Moreno,  without  making  a  resurvey.  The 
memorandum  made  by  him  at  the  time  of 
the  survey,  and  deposited  in  the  general  land- 
o£Qice  at  the  same  time  that  the  title  itself 
was  deposited  there,  and  carefully  preserved 
ever  since,  is  spoken  of  by  its  custodians, 
and  produced,  as  an  archive.  In  the  case  of 
Cook  V.  Dennis,  61  Tex.  248,  a  similar  docu- 
ment was  spoken  of  by  this  court  as  an  ar- 
chive, and  held  to  be  admissible  in  evidence. 
Even  if  it  cannot  strictly  be  held  an  archive 
of  the  general  land-ofllce  and  admissible  as 
«ucb,  it  was  clearly  proved  in  this  case  to  be 
«  memorandum  of  the  survey  made  by  the 
surveyor  at  the  time  the  work  was  done;  and 
«8  such,  we  think,  it  was  clearly  admissible 
-  to  aid  in  proving  the  actual  footsteps  of  the 
surveyor  when  making  the  survey.  Very 
great  diflScuIty  existed  In  ascertaining  where 
(he  lines  of  the  survey  were  actually  run. 
Aided  by  all  the  evidence  that  could  be  se- 
cured, and  guided  by  all  the  rules  recognized 
as  being  proper  to  be  observed  in  such  cases, 
repeated  trials  of  the  question  have  been  had, 
with  conflicting  results.  It  is  a  well-recog-, 
nized  rule  that  the  declarations  of  the  sur-* 
veyor  may  be  proved  under  the  circumstances 
existing  at  the  time  of  the  trial  of  this  cause. 
Such  evidence  can  certainly  rank  no  higher, 
and  cannot  be  so  safe  or  satisfactory  as  evi- 
dence written  down  by  the  surveyor  at  the 
time.  The  only  difference  that  we  can  see 
between  the  field-notes  taken  from  the  field- 
book  and  those  contained  in  the  title  is  with 
regard  to  tlie  number  and  distances  of  some 
of  the  objects  called  for,  and  we  think  the 
notes  contained  In  the  fleldibook  icould  not 
have  had  any  other  tendeni^  than  to  aid  in 
•bonring  where  the  north  line  of  the  Moreno 
survey  was  actually  placed  by  the  surveyor. 

The  photographic  copy  was  admissible  for 
what  it  was  worth  on  the  question  as  to 
whether  the  west  line  of  the  survey  was  act- 
ually measured.    The  charge  requested  and 


refused  would  have  tended  to  destroy  the  ef- 
fect of  the  evidence.  We  conclude  that  the 
court  did  not  err  either  in  admitting  the  evi- 
dence or  in  refusing  the  charge. 

The  surveyor,  F.  W.  Johnson,  testified  in 
his  deposition  that  the  north  and  west  lines 
of  the  survey  were  actually  measured.  On 
cross-examination  he  testified  as  follows:  "I 
testified  by  deposition  in  the  case  of  David 
Ayers  v.  Thomas  Lancaster,  then  pending  in 
the  district  court  of  Bell  county,  as  to  the  or- 
der in  which  the  Muimo  Moreno  survey 
was  originally  run  by  me  in  making  said 
survey;  and  I  then  testified  in  said  cause  that 
I  commenced  the  survey  in  the  S.  E.  or  lower 
river  corner,  and  first  run  the  east  twundary 
line  northwardly  from  this  S.  E.  comer,  and 
measured  and  marked  it,  and  established  tlM 
N.  £.  comer,  and  that  I  next  ran  the  north- 
ern boundary  line  westwardly  from  the  N. 
E.  corner,  and  that  the  western  boundary 
line  was  then  run  southwardly,  if  run  at  all, 
.from  the  N.  W.  corner  to  the  river,  but  that 
I  was  under  the  impression  that  the  north 
boundary  line  was  never  run,  but  left  open; 
but  I  then  testified  under  a  misapprehen- 
sion." Subsequently  the  defendants,  over 
the  objection  of  plaintiff,  read  in  evidence 
the  deposition  of  Johnson  taken  in  the  case 
of  Ayers  v.  Lancaster,  and  which  was  as  fol- 
lows: "I  know  the  survey  on  the  San  An- 
dreas, the  south-west  corner  of  which  is  called 
for  in  the  field-notes,  opposite  the  Lampasas 
or  <  Three  Forks,'  as  they  were  then  called. 
The  grant,  aa  I  understood,  was  made  to 
Maximo  Moreno.  I  made  the  survey  in  the 
year  1883.  under  the  authority  of  Williama 
ft  Austin,  empnatartot.  The  survey  was 
made  from  the  south-east  comer,  and  thence 
northerly.  The  second  or  north  line  was  run 
westward.  The  third,  if  run  at  all,  was  run 
southerly  to  the  river,  and  thence  with  the 
meanderings  of  the  river  to  the  beginning. 
I  am  of  the  opinion  that  the  upper  line  was 
not  run  and  measured,  but  left  open.  Two 
of  the  lines,  viz.,  the  first  and  second,  were 
measured,  marked,  and  corners  established. 
I  know  not  what  change  was  made  by  the 
translator  of  the  fleld-notes.  The  survey 
was  made  as  above  stated,  viz.,  beginning  on 
the  margin  of  the  river  at  the  S.  £.  G.  The 
beginning  or  south-east  corner,  as  well  as  the 
north-east  corner,  was  marked  by  bearing 
trees;  what  kind  of  trees,  I  do  not  recollect. 
The  north-west  corner  may  be  marked  by  a 
bearing  tree  or  trees,  or  only  stake.  I  do  not 
recollect  whether  it  is  in  the  prairie  or  tim- 
ber. If  in  timber,  there  are  bearing  trees. 
The  end  or  north  boundary  line  was  roji 
from  the  north-east  corner.  The  north 
boundary  line  is  at  right  angles  with  the. first 
line  of  the  survey.  Why  the  upper  line  was 
not  run  at  the  same  degree  as  |he  lower,  I 
cannot  at  this  time  tell,  unless  it  was  left 
open,  and  subsequently  found  that  it  would 
cross  the  Leon."  The  court  permitted  the 
deposition  to  be  read  on  the  ground  that  it 
was  the  declaration  of  a  deceased  surveyor. 
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If  it  b«  conceded  that,  under  the  circom- 
stances  of  this  case,  the  evidence  was  inadmis- 
sible, yet,  owing  to  the  fact  that  the  witness 
bad  stated  in  another  deposition  all  of  the 
material  facts  contained  in  thedeposition  ob- 
jected to,  we  think  that  it  must  bo  held  that 
no  prejudice  could  have  resulted  to  the  plain- 
tiff, and  the  error  should  be  treated  as  im- 
material. 

The  conrt  instructed  the  Jury  that  the 
boundaries  of  the  grant  "must  be  ascertained 
and  fixed  upon  the  ground  by  the  description 
of  said  boundaries  as  contained  in  the  title," 
and  also  that  it  was  "the  duty  of  the  jury,  in 
ascertaining  the  land  surveyed,  to  follow  the 
tracks  of  the  surveyor,  if  possible  to  do  so 
by  any  marks  left  by  him,  or  called  for  in  the 
grant,  and  identified  by  the  proof;  and,  if 
these  tracks  cannot  t>e  found,  then  you  should 
follow  the  course  and  distance  called  for  in 
the  field-notes."  The  court  also  gave  to  the 
Jury  full  Instructions  as  to  the  relative  value 
of  different  calls  in  grants,  and  gave  the  fol- 
lowing charges,  which  are  objected  to  by  ap- 
pellant: "You  are  further  instructed  that,  if 
the  evidence  does  not  satisfy  your  minds 
that  the  two  hackberries  said  to  have  been 
found  are  the  ones  called  for  and  marked  as 
corner  by  the  original  surveyors  as  the  N. 
£.  corner  of  the  Moreno  grant,  then  you 
will,  from  the  whole  proof,  under  the  rules 
of  law  given  you  in  a  former  part  of  this 
charge,  so  fix  tlie  unmarked  or  disputed  lines 
called  for  in  the  grant,  if  you  should  find  that 
there  are  such  unmarked  lines,  as,  in  your 
Judgment,  under  the  rules  of  law  given  yon 
in  this  charge,  most  nearly  harmonizes  the 
calls  with  the  known  corners  and  marked 
lines;  and  if,  from  the  evidence,  you  fix  these 
lines  so  that  the  land  claimed  by  the  defend- 
ants is  within  the  boundaries  of  the  Moreno 
grant,  then  you  will  find  for  the  plaintiff; 
otherwise,  you  will  find  for  the  defendants. 
In  order  to  elucidate  the  calls  of  a  survey,  in 
seeking  to  trace  it  on  the  ground,  the  comer 
called  for  in  the  grant  as  the  beginning  cor- 
ner does  not  control  more  than  any  other  cor- 
ner actually  and  equally  ascertained.  Kor 
are  you,  under  such  a  state  of  facts,  com- 
pelled to  follow  the  calls  of  the  grant  in  the 
order  said  calls  stand  in  the  field-notes ;  but 
yoa  are  permitted  to  reverse  the  calls,  and 
trace  the  lines  the  other  way,  and  you  should 
do  so  whenever,  by  so  doing,  the  land  em- 
braced would  most  nearly  harmonize  all  the 
calls  and  objects  of  the  grants,  always  bear- 
ing in  mind  that,  whetherfollowingthecalls 
of  the  grant  in  the  order  in  which  they  stand 
in  the  field-notes,  or  reversing  the  lines,  that 
you  must  follow  the  lines  made  by  the  foot- 
prints of  the  original  surveyor,  because  it  is 
a  matter  of  no  consequence  which  corner  of 
the  line  or  surrey  was  first  made;  but  the 
real  question  is,  did  the  surveyor  mark  the 
bonndarles  or  corners  defining  the  land  to  be 
conv^ed?"  It  is  insisted  that  in  lieu  of  said 
charges  the  court  should  have  given  the  fol- 
lowing, which  were  requested  by  plaintiff, 
but  refused  by  the  conrt:    "If  the  testimony 


does  not  satisfy  yon  that  the  two  hackberries 
said  to  have  been  found  by  Bigham  in  1858 
have  been  identified  as  the  same  which  were 
marl(ed  by  the  original  surveyor  for  the 
nurth-east  corner  of  the  Moreno  survey,  then, 
if  you  believe  from  the  evidence  that  the 
western  and  the  northern  lines  or  back  lines 
were  run  according  to  the  field-notes,  yon 
will  find  for  the  plaintiff.  If  the  testimony  is 
not  sufficient  to  Identify  the  two  hackberries 
mentioned  in  the  testimony  as  the  same 
called  for  in  the  grant  as  the  true  If.  £.  cor- 
ner, as  fixed  and  established  on  the  ground  by 
the  original  surveyor,  Johnson,  in  1838,  and 
if  the  jury  cannot  fix  the  N.  £.  corner,  nor  the 
back  line,  by  any  other  marks  or  monuments, 
then  they  will  fix  it  by  the  courses  and  dis- 
tances of  the  first  and  second  Unesof  the  sur- 
vey, except  that  the  second  line  should  be 
extended  so  as  to  meet  the  recognized  east 
line  as  marked  and  extended  beyond  the  two 
hackberries,  if  the  evidence  should  show  that 
the  eastern  line  was  originally  marked  above 
and  beyond  the  said  hackberries."  We  can 
see  no  objection  to  the  charges  given  by  the 
court;  and,  in  so  far  as  the  charges  requested 
and  refused  contain  correct  propositions, 
we  think  their  substance  had  been  sufil- 
ciently  given,  and  that  giving  them  would 
have  tended  to  confuse,  rather  than  enlighten 
or  aid,  the  jury.  The  rules  of  law  applicable 
to  boundaries  generally,  and  to  this  grant  in 
particular,  have  l)een  expounded  not  less 
than  five  times  by  this  court,  and  once  by 
the  supreme  court  of  the  United  States,'  and 
have  been  correspondingly  charged  in  the 
trial  courts.  The  evidence  of  the  same  wit- 
nesses, as  well.as  of  different  witnesses,  has 
been  found  contradictory;  and  the  true  posi- 
tions of  the  boundaries  of  the  grant,  with  all 
the  light  that  can  be  cast  upon  them  by  the 
law  or  the  evidence,  remain  obscure.  The 
facts  were  such  that  the  law  did  not  permit 
the  result  to  be  controlled  by  a  charge  of  the 
court.  Beyond  giving  the  jury  to  intelli- 
gently understand  that  it  was  their  duty  to 
ascertain  the  boundaries  by  following  the 
footsteps  of  the  surveyor,  we  think  the  re- 
sult of  the  trial  tends  to  demonstrate  that  the 
Jury  could  not  be  materially  aided  by  the 
charge  of  the  court.  That  much  and  more 
was  correctly  done  in  this  case,  and  we  think 
the  charges  asked  were  correctly  refused. 

Appellant  objects  to  the  following  charge 
given  by  the  court:  "If,  from  the  proof  be- 
fore you,  and  the  instructions  herein  given, 
you  can  fix  the  lines  of  this  survey,  in  har- 
mony with  its  calls  and  the  known  corners, 
then  the  fact,  if  you  find  such  to  be  the  fact, 
that  said  lines  would  include  more  than  elev- 
en leagues,  becomes  immaterial;  and  yoa 
will  in  such  case  not  consider  the  extent  of 
the  area  further  than  as  a  circumstance  to 
aid  you,  in  connection  with  all  the  evidence 

'Bee  Ayers  v.  Watson,  6  Sup.  Ot.  Rep.  Ml:  Phil. 
lips  v.  Ayres,  45  Tex.  001 ;  Avers  v.  Harris,  M  Tes.  ' 
2S6;  Ayers  v.  Lancaster,  Id.  SOB;  Scott  v.  Pettt- 

f:rew,  13  S.  W.  Bep.  161;  Lanouter  v.  Ayen,  U. 
88.  n^iti,»Hh,^.^OOQte 
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in  the  case,  in  following  the  footsteps  of  the 
original  surveyor,  and  flxing  the  true  bound- 
aries of  said  grant."  This  charge  Is  identi- 
cally tlie  same  as  a  charge  given  upon  a  trial 
of  this  same  controversy  between  other  par- 
ties, and  held  by  this  court  to  be  prejudicial 
to  the  party  occupying  the  position  now  held 
by  appellees.  See  the  case  of  Scott  v.  Petti- 
grew,  72  Tex.  828,  12  S,  W.  Rep.  161.  The 
opinion  in  that  case  contains  this  language: 
"We  think  the  jury  should  not  be  instructed 
to  fix  the  unmarked  and  undefined  l)ound- 
aries  regardless  of  the  fact  of  excess. "  In  this 
case  the  lines  of  the  survey  as  claimed  by 
plaintiff,  and  even  as  they  are  left  by  the  judg- 
ment, includK  a  much  grt>ater  area  than  the  11 
leagues  intended  to  be  granted.  The  charge 
that  the  existence  of  such  excess  was  "imma- 
terial," and  not  to  be  considered  further  than 
as  a  "circumstance"  to  aid,  in  connection 
with  all  the  evidence  in  the  case,  in  follow- 
ing the  footsteps  of  the  original  surveyor, 
was  not  prejudicial  to  appellant.  The  charge 
is,  we  think,  somewhat  obscure,  if  not  con- 
tradictory. We  think,  however,  that  the 
Jury,  when  taking  it  by  itself,  or  in  connec- 
tion witli  other  charges  given  them,  could 
not  have  failed  to  understand  it  to  mean  that, 
if  the  boundaries  of  the  survey  could  be  as- 
certained, then  its  including  more  than  11 
leagues  would  be  immaterial,  and  not  to  be 
considered,  and  that  the  only  use  they  could 
make  of  the  area  would  be  as  a  ciroumstHnce 
to  aid  them  in  finding  the  true  boundaries, 
and  not  as  evidence  autliorizing  them  to  vary 
from  or  disregard  the  boundaries  as  shown 
by  other  proper  evidence. 

The  remaining  assignments  of  error,  and 
statements  to  suppoi-t  them,  are  as  follows: 
"The  court  erred  In  excluding  evidence  of- 
fered by  the  plaintiff  to  show  that  there  were 
trees  marked  with  old  blazes  on  the  east  line 
of  the  Maximo  Moreno  survey,  above  and  be- 
yond the  point  claimed  by  the  defendants  as 
the  north-east  corner  of  the  grant,  and  that 
said  blazed  and  marked  line  extended  on  its 
course  to  the  point  as  claimed  by  the  plain- 
tiff as  the  north-east  corner  of  said  Moreno 
grant,  as  will  appear  in  plaintiff's. bill  of  ex- 
ceptions on  tliat  subject,  No.  8.  The  bill  of 
exceptions  shows  that  on  the  trial  of  the 
cause,  after  the  plaintiff  had  introduced  his 
testimony  in  chief,  and  the  defendants  had  in- 
troduced their  evidence,  consisting  of  deposi- 
tions, documents,  and  the  oral  testimony  of 
B.  W.  Bigham  and  John  Marshall,  and  closed, 
the  plaintiff  in  rebuttal  then  offered  to  prove, 
by  the  witnesses  David  Moore,  L.  Moore, 
Webb  Moore,Pat  Bigham,  F.  H.  Ayres.and 
J.  W.  Turner,  a  practical  surveyor,  that  in 
1881  they  were  on  the  east  lineof  the  Maximo 
Mareno  grant,  for  the  purpose  of  an  exami- 
nation thereof;  that  they  found  the  said  line 
marked  with  old  blazes,  extending  from  the 
soath-east  comer  thereof,  on  its  right  course, 
up  to  where  S.  W.  Bigham  and  John  Marshall 
said  the  two  hackberries  stood,  as  mentioned 
in  their  testimony,  and  that  the  blazes  were 
found  extending  above  and  beyond  the  two 


hackberries  for  a  distance  of  aliont4000  varas, 
on  the  right  course  of  the  line,  to  the  point 
of  its  intersection  with  the  north  or  back 
line,  as  that  line  would  be  fixed  if  run  S.,  70 
£.,  from  the  north-west  corner,  as  the  north- 
west comer  would  be  fixed  by  its  course  and 
distance,  according  to  the  field-notes  of  the 
grant;  that  tlie  blazes  along  the  east  line, 
which  extended  above  and  beyond  the  two 
hackberries,  were  apparently  as  old  as  those 
found  below  the  said  hackberries.  At  the 
point  of  intersection  was  found  fallen  and 
decayed  hackberry  timbers  and  hackberry 
stumps.  And  plaintiff  further  offered  to 
prove  by  witness  Stephens  that  be  knew  the 
location  of  the  east  line  of  the  Maximo  Mo- 
reno grant;  that  he  was  on  it  in  1859,  and 
traced  it  to  a  point  about  three-fourths  of  a 
mile  above  the  point  where  it  was  said  S.  W. 
Bigham  had  found  the  two  small  hackberries; 
that  said  line,  for  said  distance  above  said 
point,  was  marked  by  blazes,  and  had  the  ap- 
pearance then  of  being  an  old  line.  Plaintiff 
further  offered  to  prove  by  witness  Lemley 
that  in  1867  he  saw,  on  the  course  of  the  east 
line  of  the  Moreno  grant,  about  three-fourths 
of  a  mile  above  the  corner  known  as  the  ■  Big- 
ham Hackberry  Corner,'  a  large  ash  tree, 
having  on  it  a  blaze  which  then  had  the  ap- 
pearance of  on  old  blaze,  the  stump  of  which 
tree  is  now  (1886)  standing  on  the  east  line 
of  the  Moreno  grant,  extended  beyond  said 
Bigham  corner.  To  the  introduction  of  which 
evidence  the  defendants  objected  that,  under 
the  pleadings  in  this  cause,  tliis  is  evidence 
in  chief,  is  not  in  rebuttal  of  any  new  issue 
presented  by  the  testimony  of  defendants, 
and  because  (2)  it  proposes  a  reopening  of 
the  entire  [case,]  and  defendants  would 
have  a  right  to  again  go  into  the  testimony  at 
large;  which  objections  were  sustained  by 
the  court,  and  the  testimony  excluded.  The 
court  erred  in  refusing  to  set  aside  the  ver- 
dict, and  should  have  sustained  the  motion 
of  the  plaintiff  for  a  new  trial ;  the  verdict 
being  contrary  to  the  evidence,  in  this:  that 
the  evidence  of  Duty  showed  *  *  *  taat 
in  the  year  1881,  in  tracing  the  eastern  line 
on  its  course,  from  its  point  of  intersection 
with  the  north  or  back  line,  as  claimed  by 
plaintiff,  be  saw  several  trees  marked  with 
old  blazes,  above  or  north  of  the  hackberries, 
along  the  course  of  said  eastern  line,  extend- 
ing from  the  hackberries,  sometimes  called 
tlie  'Bigham'  or  > McMillan'  corner,  being 
the  same  hackberries  mentioned  by  the  wit- 
nesses Bigham  and  Marshall,  and  there  whs 
no  evidence  countervailing  the  effect  which 
should  have  been  given  to  the  testimony  of 
said  Duty,  who  also  testified  that  the  survey 
was  made  by  the  original  surveyor  by  begin- 
ning at  the  S.  W.  corner,  and  actually  run- 
ning the  lines  according  to  tlie  calls  for 
courses  as  contained  in  tlie  field-notes,  as  did 
also  Johnson  testify  as  to  the  same  way  of 
making  the  Moreno  survey;  and  there  was 
no  evidence  to  the  contrary. " 

We  think  that  the  laal  assignment  suffi- 
ciently answers  the  preceding  one.    In  the 
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case  of  Markham  v.  Carothen,  47  Tex.  27, 
this  conrt  quoted  with  approbation  the  fol- 
lowing extract  from  Oreenleaf:  "In  eoone  of 
the  states  the  party  is  only  required  to  make 
a  prima  faeU  case  in  the  opening,  and  may 
reserve  eonflrmatory  proof  in  support  of  the 
very  points  made  in  the  opening  till  he  finds  on 
what  points  his  opening  case  is  attacked,  and 
then  fortify  it  upon  those  points. "  See  Mahan 
V.  Wolf,  61  Tex.  489.  The  case  of  Markham 
V.  Garothers  was  decided  in  1877.  Since  then 
the  following  provisions  have  been  incor> 
porated  into  the  law:  Rev.  St.  art.  1297, 
Bulxl.  5:  "Such  party  [the  one  upon  whom 
rests  the  burden  of  proof  on  the  whole  case 
under  the  pleadings]  shall  then  introduce  bis 
evidence.  •  *  •  (7)  He  [the  adverse 
party]  shall  then  introduce  his  evidence. 
•  •  •  (9)  The  parties  shall  then  be  con- 
fined to  rebutting  testimony  on  each  side." 
Under  this  statute,  we  think  that,  if  the  de- 
fendants had  offered  any  evidence  disputing 
tlie  testimony  of  Duty,  or  negativing  the  ex- 
istence of  the  blazed  line  beyond  the  hack- 
berry  corner,  the  excluded  evidence,  notwith- 
standing it  was  of  the  same  character  as  that 
flnit  introduced  by  plaintiff,  and  proper  to  be 
introduced  in  support  of  the  issues  made  by 
his  own  pleadings,  ought  to  have  been  ad- 
mitted, and  its  exclusion  would  have  required 
a  reversal  of  the  case.  But  when  plaintiff 
bad,  as  he  now  contends,  made  the  desired 
proof  by  one  witness,  and  there  being,  as  we 
find  and  he  contends,  no  evidence  to  the  con- 
trary, there  was  nothing  for  him  to  rebut, 
and  this  evidence,  if  admitted,  would  have 
been  but  cumulative;  and,  as  such,  it  was 
not  only  within  the  discretion  of  the  court  to 
refuse  it.  but  it  was  its  duty  to  do  so.  We 
tind  no  error  in  the  proceedings,  and  the  judg- 
ment is  affirmed. 


CtTKBr  t>.  Statu.  • 
(Court  qf  Appeals  of  Texai.  April  19, 1890.) 
iKTOxiCATnie  Liquors— Bales  witsotjt  Liobhsb. 
Pen.  Code  Tex.  art.  110,  provides  that  '■any 
person  who  shall  pursue  or  follow  any  occupation, 
callins,  or  profession,  or  do  any  act  taxed  by  law, 
without  flntt  obtaining  a  license  therefor,  shall  be 
fined, "eta  Held  that,  in  a  district  where  local 
option  bad  been  declared,  hut  was  void  for  defect 
in  the  proceedings,  one  who  tendered  the  amount 
of  the  tax  due  for  selling  liquors  and  demanded  a 
license,  which  was  refused,  was  punishable  for 
selling  liquors  without  a  license. 

Appeal  from  county  court,  Dallas  county; 
E.  6.  Bo^VEK,  Judge. 

Kearhy,  McCoy  <£•  Hater,  for  appellant. 
Atst.  Atty.  Gen.  Davidson,  for  the  State. 

White,  P.  J.  In  this  case,  appellant  was 
convicted  for  engaging  in  the  occupation  of 
selling  spirituous  liquors  in  quantities  Jess 
than  a  quart  without  first  having  obtained  a 
license  therefor.  The  prosecution  was  under 
article  110  of  the  Penal  Code,  which  provides 
that  "any  person  who  shall  pursue  or  follow 
any  occupation,  calling,  or  profession,  or  do 
any  act,  taxed  by  law,  without  first  obtaining 


a  license  therefor,  shall  be  flned  In  any  sum 
not  less  than  the  amount  of  the  taxes  so  due, 
and  not  more  than  double  that  sum."  The 
obtaining  the  license  is  an  absolute  prerequi- 
site to  the  pursuit  of  the  occupation.  There 
can  be  no  excuse  or  justification  in  law  where 
the  occupation  is  pursued  without  first  ob- 
taining such  license.  He  is  liable  to  prose- 
cution, and  to  conviction,  who  without  the 
license  pursues  the  occupation,  unless,  after 
prosecution  is  instituted  and  before  convio- 
tion,  he  pays  the  tax  and  costs  of  prosecution, 
and  procures  the  license,  and  thereby  bars 
the  conviction.    Fen.  C!ode,  art.  112. 

This  is  a  companion  case  to  that  of  Cur- 
ty  V.  State,  ante,  752,  (just  decided.)  The 
people  of  Lancaster  precinct,  Dallas  county, 
had  attempted,  as  we  have  seen,  to  adopt 
local  option.  .The  commissioners'  court  had 
declared  its  adoption.  Appellant  sold  spir- 
ituous liquors  within  the  prohibited  dis< 
trict  after  local  option  was  declared  adopt- 
ed, and  without  having  obtained  a  license 
to  pursue  such  occupation.  After  local  op- 
tion had  been  declared  adopted  by  the  com- 
missioners' court,  he  endeavored  to  procure 
a  license  from  the  collector  of  taxes  to  pursue 
the  occupation  of  a  retail  liquor  dealer  in 
said  district,  and  tendered  to  said  collector 
the  amount  of  taxes  due  on  said  occupation, 
but  suid  collector  refused  to  receive  said 
taxes,  and  refused  him  his  license,  because 
local  option  had  been  declared  adopted,  and 
was  in  force  in  said  district.  We  have  seen 
in  the  other  case  that  local  option  had  not 
been  legally  adopted,  and  was  not  le^ly  in 
operation,  in  the  district.  This  being  the 
case,  the  general  laws  had  never  been  sus- 
pended, but  were  in  force,  and  the  defendant 
could  have  legally  pursued  the  occupation  if 
be  could  have  obtained  a  license  to  do  so.  He 
contends  that  it  was  no  fault  of  his  that  he 
did  not  obtain  his  license,  but  the  fault  of  the 
collector,  and  that,  having  done  all  he  could 
do  to  obtain  said  license,  and  having  failed, 
he  should  not  be  punished  for  his  failure. 
His  position  has  some  plausibility,  but  no 
real  soundness.  He  could  in  no  stitte  of  case 
pursue  the  occupation  legally  without  license. 
An  error  of  judgment,  or  even  a  refusal  to 
issue  the  license  on  the  part  of  the  officer 
from  mere  willful  caprice,  or  arbitrarily,  or 
without  any  reason  whatsoever,  could  not 
justify  or  excuse  bim  for  violating  the  plain 
letter  of  the  law,  which  required  the  license 
as  a  prerequisite  to  the  pursuit  of  the  occu- 
pation, and  denounced  a  penalty  upon  the 
pursuit  without  the  license.  We  have  found 
no  reversible  error  in  the  record,  and  the 
judgment  is  affirmed. 


Fisher  v.  Stats. 
(Court  cf  Appeals  of  Texat.    April  98, 1890.) 

UCKDBR— EviDBNOa— KkMABKS  OV  CoUNSBU 

Defendant  had  a  slight  quarrel  with  her  sup- 
posed husband,  after  which  she  got  into  bed  with 
another  woman.  Her  husband  told  her  to  get  up 
and  make  bis  bed,  and,  upon  her  refusal,  tried  to 
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dqU  1t«r  OQt,  whereupon  ske  stabbed  him,  from 
ue  effects  of  which  he  died.  Held  sufficient  evi- 
dence to  support  a  conviction  of  murder  in  the 
■eoond  degree. 

Appeal  from  district  court.  Waller  county; 
W.  H.  BxmKHART,  Judge. 

John  Stewart  testified  for  the  state  that  be 
and  Paralee  and  Ida  Harris  and  Diclc  Taylor 
were  at  the  house  of  Sam  and  Milly  Fiaher 
on  the  night  of  the  day  alleged  in  the  indict- 
ment Sam  and  Milly  (this  defendant)  got 
into  a  play,  in  the  course  of  which  they  bit 
each  otlier.  Presently  the  aunt  of  Milly  en- 
tered, and  remarked  that  Sam  and  Milly 
should  be  ashamed  to  fuss  so  much.  Tlie 
play — for  it  did  not  appear  to  witness  to  be  a 
fight — subsided,  and  after  a  while  Milly  got 
into  bed  with  Paralee  Harris.  Sam,  in  the 
course  of  a  few  minutes,  told  Milly  to  get  up 
and  make  down  his  bed.  She  refused  to  do 
BO,  and  told  him  that  she  was  not  going  to 
Bleep  with  him  again.  Thereupon  Sam  said, 
"I  will  show  you,"  passed  around  the  bed, 
seized  the  defendant,  and  attempted  to  draw 
her  out  of  the  bed.  She  instantly  plunf;ed  a 
pocket-knife  into  his  breast,  from  the  effects 
of  which  he  died  within  a  few  minutes.  Par- 
»lee  Harris,  the  only  other  witness  who  tes- 
tified in  the  case,  testified  substantially  as  did 
Stewart. 

Harvey  A  Brown,  for  appellant.  Attt, 
Atty.  Sen.  Davidson,  for  tlie  State. 

WiLLsoM,  J.  This  conviction  Is  for 
murder  in  the  second  degree.  Counsel  for 
defendant  present  some  objections  to  the 
ebarge  of  the  court;  but  no  exceptions  were 
reserved  to  the  charge,  nor  were  any  addi- 
tional instructions  requested  on  the  trial. 
While  the  charge  may  not,  in  all  particulars, 
be  complete  and  pei-fect,  it  is  free,  we  think, 
from  any  material  error, — from  error  calcu- 
lated to  operate  prejudicially  to  the  defend- 
ant. 

There  was  no  error  in  the  remarks  of  the 
district  attorney  presented  in  defendant's  bill 
of  exceptions.  He  was  fully  warranted  by 
the  evidence  in  arguing  that  the  defendant 
was  the  wife  of  deceased,  although  such  re- 
lationship between  them  was  not  directly 
proved. 

As  presented  to  us  in  the  statement  of  facts, 
the  case  whs  not  as  fully  developed  as  it  might 
and  should  have  been,  but  still  the  evidence 
amply  supports  the  conviction.  The  judg- 
ment is  afliriued. 


Seceeb  v.  State. 

{Court  of  AppeaU  of  Texas.    April  23, 1890.) 

CSIVI17AI,  Law— Witness— HusBAsn  jlitd  Wife. 
Defendant  and  his  wife  were  charged  by 
separate  informations,  under  Pen.  Code  Tex.  art. 
4S5<t,  with  using  violent,  abusive  language  of  and 
concerning  one  J.  The  language  charged  in  the 
two  informations  was  different,  and  tbere  was 
nothing  identifying  the  transactions  as  the  same, 
except  the  date  of  the  offenses,  and  the  name  of 
the  injured  person.  Held  that,  though  charged 
with  the  same  statutory  offense,  they  were  not 


charged  with  the  same  transacUon,  and  it  waa 
therefore  error  to  reject  defendant's  wife  as  an  in- 
competent witness  in  his  behalf. 

Appeal  from  Dallas  county  oonrt;  E.  Q. 
Bowes,  Judge. 

W.  T.  Strange,  for  appellant.  Aut.  Atty. 
Gen.  Davidson,  for  the  State. 

White,  P.  J.  Appellant  was  charged  by  iiH 
formation  brouglit  under  article  495a,  Pen. 
Code,  with  using  violent,  abusive  language 
of  and  concerning  one  Mrs.  F.  C.  John.son, 
calculated  to  provoke  a  breach  of  ttie  pt-ace. 
He  was  charged  to  have  used  towards  Upf  the 
language,  "You  dirty  bitch,"  and  the  offense 
was  alleged  to  have  been  committed  on  the 
4th  day  of  May,  1889.  A  similar  informa- 
tion was  separately  filed  against  Mrs.  Henry 
Seeker,  wife  of  appellant,  charj^ng  her  with 
a  like  offense,  also  committed  on  the  4th  day 
of  May,  1889;  but  the  language  charged  to 
have  been  used  by  Mrs.  Henry  Seeker  to- 
wards Mrs.  r.  C.  Johnson  was,"  You  dirty  old 
slut."  On  the  trial  of  this  appellant  be  pro- 
posed to  introduce  his  wife,  Mrs.  Henry 
Seeker,  as  a  witness  in  his  behalf,  when  it  was 
objected  by  the  prosecution  that  she  was  an  in. 
competent  witness,  because  she  was  under 
prosecution  for  tlie  same  offense,  though  by  a 
different  information.  This  objection  was  sus- 
tained by  the  court,  and  the  witness  was  not  al- 
lowed to  testify,  to  which  ruling  appellant  duly 
saved  a  bill  of  exceptions.  Weareof  opinion 
the  court  erred  in  the  ruling.  The  offenses 
charged  against  the  parties  were  not  the  same. 
The  words  charged  against  the  parties  were  nut 
identical,  and  there  is  nothing  identifying  the 
transactions  as  the  same  save  the  name  of  the 
injured  party  and  the  date  of  the  alleged  of- 
fenses. Though  both  parties  are  charged 
with  the  same  statutory  offense,  they  are  not 
charged  with  the  same  transaction.  Judg- 
ment is  reversed,  and  cause  remanded. 


Akkold  0.  State. 
{Court  of  Appeals  of  Texas.    April  98, 1890.) 

PROSTITnTIOK — KVIDBKCB — ^RbFDTATIOX. 

1.  Where  the  information,  in  general  terms, 
charges  defendant  with  being  a  vagrant,  to-wit,  a 
common  prostitute,  the  offense  must  be  proven  by 
evidence  of  the  particular  facts  showing  it,  and  it 
is  error  to  admit  evidence  of  defendant's  general 
reputation. 

2.  Bvidenoe  of  the  bad  oharaeter  of  the  women 
who  lived  near  defendant's  residence,  and  with 
whom  she  sometimes  associated,  is  incompetent. 

Appeal  from  Cooke  county  oourt;  H.  S. 
HoLMAN,  Judge. 

A.  M.  Thomason,  for  a(^llant.  A$tL 
Atty.  Gen.  Davidson,  for  the  State. 

WiLLSON,  J.  This  conviction  is  for  being 
a  vagrant,  to-wit,  a  common  prostitute,  and 
the  information  charges  the  offense  in  gen- 
eral terms  in  the  language  of  the  statute. 
Over  defendant's  objections,  tiie  state  was 
permitted  to  prove  that  the  defendant's  gen- 
eral reputation  in  the  community  in  which 
slie  resided  was  that  she  was  a  common  pro^ 


Tex.) 


E27GLISH  V.  STATE. 


775 


titate.  It  was  material  error  to  admit  this 
testimony.  Where  an  offense  Is  laid  gener- 
ally in  an  indictment  or  Information,  evidence 
of  general  reputation  to  prove  such  ofFense 
is  not  admissible;  the  particular  facts  which' 
constitute  the  offense  must  be  proved.  In 
tbis  case  it  devolved  upon  the  state  to  prove 
the  particular  facts  showing  that  defendant 
waa  a  common  prostitute.  This  proof  could 
not  be  made  by  evidence  of  her  general  repu- 
tation in  thnt  respect.  Whart.  Crim.  £r. 
(9th  Ed.)  §  260.  It  was  also  material  error  to 
permit  the  state  to  prove,  over  defendant's 
objections,  the  bad  character  of  the  women 
who  resided  in  the  vicinity  of  defendant's 
residence,  and  with  whom  the  defendant 
sometimes  associated.  Such  evidence  was 
irrelevantand incompetent.  Holsey  v.  State, 
24  Tex.  App.  85,  5  8.  W.  Bep.  623.  There 
is  no  evidence  in  the  record,  except  the  ille- 
gal evidence  above  mentioned,  proving,  or 
even  tending  to  prove,  that  the  defendant 
was  a  common  prostitute.  The  judgment  is 
reversed,  and  the  cause  is  remanded. 


Yarbbottgh  v.  State. 

(Court  cf  Appeals  of  Taca*.    April  36, 1890.) 

CsnnirAi.  Tbkspasb— Bvioavaa 
A  conviction  ander  Fen.  Code  Tez.  art.  684, 
for  "knowingly  "causing  cattle  to  go  into  the  in- 
cloaed. lands  01  another,  without  the  latter's  con- 
Bent,  cannot  be  had  where  it  appears  that  defend- 
ant had  permiBBion  from  the  former  owner  of  the 
land  to  tum  his  cattle  on  the  land,  and  ^id  not 
know  that  it  had  recently  been  sold. 

Appeal  from  Montague  county  coart;  H. 
HAR0T,  Judge. 

The  evidence  showed  that  the  Inclosnre 
was  a  pasture  owned  by  the  Eldridge  family; 
that  a  small  patch  of  growing  cotton  was 
contained  in  the  said  pasture,  being  located 
on  the  east  side  thereof;  that  Dr.  Eldridge's 
Btep-son  owned  that  patch  of  cotton  until  a 
few  days  before  the  day  alleged  in  the  indict- 
ment, when  he  sold  the  cotton  to  Stotts,  and 
the  Eldridge  family  moved  away;  that  pre- 
vious to  that  time,  ns  often  as  he  passed 
through  the  neighborhood  with  cattle,  the 
defendant  spent  a  night  at  the  house  of  the 
Eldridges,  and  with  the  consent  of  the  El- 
dridges  turned  his  cattle  into  the  pasture; 
that  he  reached  the  pasture  with  his  cattle 
about  dark  on  the  day  alleged  in  the  indict- 
ment, and,  having  no  knowledge  that  the 
Eldridges  had  sold  the  cotton  growing  in  the 
patch  or  moved  away,  he  turned  his  cattle 
into  the  pasture,  as  the  permission  accoi'ded 
him  allowed  him  to  do  at  any  time,  and  re- 
paired to  the  house  of  Eldridge;  that,  finding 
the  Eldridge  house  vacant,  be  went  to  the 
house  of  Collier  to  stay  all  night;  that  Collier 
then  told  him  of  the  sale  of  the  cotton  to 
Stotts,  and  that  early  on  the  next  morning 
he  drove  his  stock  out  of  the  pasture.  A 
few  of  the  cattle  were  found  in  and  driven 
out  of  the  cotton. 

S.  D.  Ritgeley,  for  appellant.  A$at.  Atty. 
Qen.  Davidson,  for  the  State. 


White,  P.  J.  Appellant  was  indicted,  tried, 
and  convicted  under  article  684  of  the  Penal 
Code  for  knowingly  causing  cattle  to  go 
within  the  inclosed  land  of  one  Sim  Stotts, 
without  the  consent  of  the  said  Sim  Stotts. 
We  are  of  opinion  that  the  evidence  Aot  only 
fails  to  support  the  conviction,  but  that  the 
conviction  is  against  the  evidence.  Defend- 
ant did  not  knowingly  put  his  cattle  in  Sim 
Stotts'  inclosure,  but  the  evidence  shows  he 
put  his  cattle  in  the  inclosure  of  the  El- 
dridges, as  he  believed,  and  bad  every  right 
to  l>elieve,  and  where  he  had  been  in  the 
habit  previously  of  putting  his  cattle  with  the 
consent  and  permission  of  the  Eldridges. 
Under  the  law,  to  have  made  out  a  ease 
against  this  appellant,  it  was  necessary  for 
the  state  to  show  that  he  knowingly  turned 
the  cattle  into  said  inclosure  without  the  con- 
sent of  the  owner.  This  was  not  shown. 
A  party  might  be  guilty  under  the  statute  if 
he  knowingly  turned  cattle  Into  an  inclosure 
when  he  did  not  know  who  the  owner  was. 
But  this  is  not  such  a  case.  Defendant  had 
the  consent  of  tlie  Eldridges.  He  believed 
they  were  still  the  owners.  He  did  not  know 
until  after  he  bad  turned  in  the  cattle  that 
the  Eldridges  had  sold  or  transferred  the  in- 
closure to  Stotts,  or  any  one  else.  In  this 
state  of  case  we  cannot  see  how  it  can  in 
reason  be  said  that  be  knowingly  turned  his 
stock  into  the  inclosure  of  Stotts  without 
Stotts'  consent.  The  evidence  fails  to  show 
that  appellant  knowingly  intended  to  com- 
mit the  offense  denounced  by  the  statdte. 
Because  the  verdict  and  judgment  are  against 
the  evidence  the  judgment  is  reversed  and 
cause  remanded. 


Enolish  v.  State. 
(Court  of  Appeals  of  Texas.  May  8, 1890.) 
Cbimiztai,  Law — Sefabation  o»  Jurors. 
Code  Grim.  Proa  Tex.  art  687,  provides 
that,  "after  the  jury  has  been  sworn  and  impan- 
eled to  try  any  case  of  felony,  they  shall  not  be  per- 
mitted to  separate  until  they  have  returned  a  ver- 
dict, unless  by  permission  of  the  court,  with  the 
consent  of  the  attorneys  representing  the  state  and 
defendant,  and  in  charge  of  an  offloer. "  Artidle 
28  provides  :hat "  the  defendant  to  a  criminal  pros- 
ecution for  any  offense  may  waive  any  right  se- 
cnred  to  blm  by  law,  except  the  right  of  trial  by 
jury  in  a  felony  case."  Const  Tex.  art.  1,  i  Vi, 
provides  that  "the  right  of  trial  by  jury  shall  re- 
main inviolate.  The  legislature  snail  pass  such 
laws  as  may  be  needed  to  regulate  the  same,  and 
to  maintain  its  purity  and  efflolenoy. "  Held,  in 
a  felony  case,  that  defendant  could  not  waive  the 
provision  that,  when  the  jury  separated,  each  ju- 
ror should  be  accompanied  by  a  court  officer. 

Appeal  from  district  court,  Jones  county; 
J.  V.  CooKKELL,  Judge. 

Davis  A  Woodruff,  Crane  A  Keifer,  and 
Q.  B,  Breedlove,  for  appellant.  Asst.  Atty^ 
Qen,  Daotdaon,  for  the  State. 

White,  P,  J.  Of  the  several  errors  as- 
signed and  complained  of  on  this  appeal  we 
only  propose  to  notice  those  relating  to  a  single 
matter,  to-wit,  the  separation  of  the  jury; 
the  others  being  of  a  character  not  likely  to 
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arise  upon  another  trial.  Def^-ndunt  w.i<t  in- 
dicted for  and  put  upon  his  trial  lor  horse 
theft, — a  crime  which  is  a  felony  under  our 
Code.  The  fifteenth  section  of  the  bill  of 
rights  (article  1  of  our  state  constitution)  de- 
clares that  "the  right  of  trial  by  jury  sliall 
remain  inviolate,"  and  that  "the  legislature 
shall  pass  such  laws  as  may  be  needed  to  reg- 
ulate the  same,  aud  to  maintain  its  purity 
and  efficiency."  One  of  the  provisions  of 
our  Code  of  Criminal  Procedure  is  in  these 
words:  "After  the  jury  has  been  sworn  and 
impaneled  to  try  any  case  of  felony,  they  shall 
not  be  permitted  to  separate  until  they  have 
returned  a  verdict,  unless  by  permission  of 
the  court,  with  the  consent  of  the  attorneys 
representing  the  state  and  tlie  defendant,  and 
in  charge  of  an  officer."  Code  Crim.  Proc. 
art.  687.  On  the  motion  for  a  new  trial,  de- 
fendant complained  of  the  action  of  the  court 
in  regard  to  two  separations  of  the  jury, 
which  grounds  of  the  motion  were  supported 
by  the  affidavits  of  jurors.  With  regard  to 
the  first  separation,  the  statement  made  by 
appellant  is  that  "six  jurors  were  qualified 
and  accepted  in  said  cause.  Thereupon,  it 
appearing  to  the  court  that  there  were  no 
other  jurors  in  the  box  from  which  to  select 
and  complete  the  jury  in  this  cause,  it  ordered 
the  sheriff  to  summon  talesmen  from  which 
to  select  and  complete  the  jury  herein;  and 
without  the  consent  of  defendant,  and  on  its 
own  motion,  the  court  discharged  the  said 
six  jurors  already  then  accepted  and  impan- 
eled in  this  cause,  and  allowed  them  to  sep- 
arate and  released  them  from  the  charge  of 
an  officer  until  the  following  day,  about  9 
o'clock  A.  H.;  during  which  time  said  six 
jurors  separated,  and  were  not  with  nor  in 
charge  of  an  officer  without  the  consent  of 
the  defendant,  who  was  then  and  there  in 
cnatody  of  an  officer  and  in  jail.  That  said 
six  jurors,  by  permission  of  the  court,  were 
allowed  to  separate  and  go  to  different  parts 
of  the  town  and  county  without  the  consent 
of  the  defendant."  With  regard  to  the  sec- 
ond separation,  the  statement  of  the  appel- 
lant is  as  follows:  "This  trial  l>«gan  in  the 
afternoon  of  February  20, 1890,  the  impan- 
eling of  the  jury  was  completed  on  the  21st 
day  of  February,  1890,  and  on  same  day 
the  state  introduced  all  of  its  evidence  in 
chief,  and  defendant  introduced  nearly  all  of 
his  evidence;  and  when  the  hour  of  adjourn- 
ment had  come,  about  6  o'clock  on  same 
day,  the  court  permitted  the  jury  to  separate 
and  disperse  for  the  night  without  either  of 
them  being  in  charge  of  or  under  the  control 
of  an  officer;  and  said  jury  did  separate  and 
disperse  whither  they  would  for  and  during 
said  night,  they,  nor  neither  of  them,  during 
said  time  being  in  charge  or  under  control  of 
an  officer.  They  so  remained  separated  and 
dispersed  until  about  8  o'clock  a.  h.  of  the 
■following  day,  during  all  of  which  time  the 
defendant  was  in  custody  of  an  officer,  and 
in  jail;  but  said  jury  were  separated  and  mix- 
ing with  the  prosecuting  witnesses  at  the 
hotels  and  aiound  town,  and  the  horse  in 


controversy  was  kept  tied  where  said  jurors 
could  see  same. "  In  ans  wer  to  these  grou  nds 
of  the  motion  for  new  trial,  the  learned  judge 
makes  an  affidavit  in  which  he  states  that 
"the  jury  who  tried  the  cause  were  not  dis- 
charged by  the  court  until  after  the  state  and 
the  defendant,  by  attorney  and  in  person,  had 
agreed  to  their  being  discharged,  under  in- 
structions of  the  court,  but  that  in  both  in- 
stances the  defendant  agreed  in  person  to  said 
discbarge." 

In  construing  article  687  of  the  Code  of 
Criminal  Procedure,  our  supreme  court,  in 
Brown  v.  State,  38  Tex.  483,  say:  "Had  the 
prisoner  consented  to  the  separation  of  the 
jury  contemplated  by  the  statute,  be  would 
not  be  bound  in  this  case,  for  the  separation 
which  took  place  was  not  such  as  is  contem- 
plated by  the  law.  When  a  separation  takes 
place  by  the  consent  of  the  accused,  every 
juror  should  be  under  the  protection  and  con- 
trol of  an  officer,  that  no  communication  may 
be  had  with  other  persons  in  any  wise  touch- 
ing the  cause  on  trial."  Separation  of  the 
jury  in  a  felony  case  is  not  allowable  even  by 
consent  of  the  parties,  unless  the  jurors  are 
in  charge  of  an  officer.  Porter  v.  State,  1 
Tex.  App.  894;  Grissom  v.  State,  4  Tex.  App. 
374;  Defriend's  Case,  22  Tex.  App.  670,  2  S. 
W.  Bep.  641. 

In  Sterling's  Case,  15  Tex.  App.  249,  in 
discussing  another  question,  this  court  say, 
in  passing:  "True,  the  defendant  might 
waive  the  provisions  of  the  law  requiring 
jurors  impaneled  to  be  kept  together  until  the 
termination  of  the  trial,  etc.,  (Code  Crim. 
Proa  art.  23;)"  and  this  dtotum  is  cited  in 
support  of  the  action  of  the  court  in  this  case. 
This  is  not  really  in  conflict  with  the  other 
cases  cited,  for  it  is  not  said  in  the  language 
quoted  that  such  separation  may  be  without 
the  custody  of  an  officer.  In  effect,  the  po- 
sition Is  that,  inasmuch  as  defendant  may 
waive  any  right  secured  to  him  bylaw  except 
the  right  of  trial  by  jury  in  a  felony  case, 
(article  23,  supra,)  he  can  waive  the  right  of 
having  the  jury  kept  together,  and  consent 
that  they  may  separate  without  being  in  the 
charge  of  an  officer.  So  jealous  are  Itoth  our 
constitution  and  laws  of  the  rights  of  the  cit- 
izen that  they  will  not  permit  him,  when 
charged  with  a  felony,  to  consent  to  be  tried 
in  any  other  mode  than  by  a  jury  of  his  peers, 
and  they  have  attempted  to  provide  every 
means  for  the  purity  of  and  efficiency  of  the 
jury  trial.  In  a  felony  case,  to  secure  the 
efficiency  and  purity  of  the  trial,  it  has  been 
deemed  necessary  that  the  jury  shall  not  be 
allowed  to  separate,  and,  if  allowed  by  con- 
sent of  parties,  they  must,  during  separation, 
each  individual,  be  in  cliarge  of  a  trusted  of- 
ficer of  the  court,  who  will  see  to  it  that  their 
purity  and  efficiency  are  preserved.  A  de- 
fendant can  no  more  by  his  own  act  do  any- 
thing which  would  likely  destroy  that  purity 
and  efficiency  than  he  could  waive  the  right 
of  trial  by  jury.  To  permit  him  to  do  so 
would  be  tantamount  to  his  waiving  a  trid 
by  such  a  jury  as  the  constitution  contem- 
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plates,  to- wit.  "an  Impartial  jury."  Section 
10,  Bill  of  Bights.  It  seems  to  us  that  the 
reason,  as  well  as  the  policy,  of.  such  statu- 
tory safegDards,  are  too  apparent  to  admit  of 
question.  If  a  defendant  were  allowed  to 
agree  to  a  separation  without  the  jurors  being 
kept  in  custody  of  an  ofiScer,  when  called  up- 
on to  do  so,  he  would  rarely  ever  refuse,  for 
fear  liis  refusal  would  injure  him,  and  preju- 
dice his  cause  with  the  jury.  Bather  tlian 
incur  their  ill  will  by  refusing,  he  would 
more  than  lilceiy  consent,  and  take  the 
chances  of  subjecting  them  to  influences 
wliicb  would  prove  moat  direful  in  their  con- 
sequences to  him.  We  believe  the  law  in- 
tended to  shield  him  absolutely  against  the 
chxnces  of  such  a  dilemma.  Mr.  Bishop  says: 
"The  better  doctrine  is  that  he  is  not  in  a  po- 
sition to  give  consent.  It  should  not  be 
aslced,  and  permission  to  separate  granted  in 
pursuance  of  it  is  null. "  1  Bish.  Crim.  Froc. 
(3d  Ed.)  §  998.  As  before  stated,  the  other 
errors  complained  of  may  not  and  are  not 
lilcely  to  occur  on  another  trial,  and  they  will 
not,  therefore,  be  discussed.  For  the  error 
discussed  the  judgment  is  reversed,  and  the 
cause  remand«l. 


TiFFiB  V.  State. 
(Court  of  Appeals  of  Texas.    Feb.  t),  1890.) 

THBVT— BVTOBNOB. 

1.  Defendant,  while  riding  on  horseback  In 
company  with  his  employer,  B.,  on  the  latter's 
horse,  encountered  C,  and,  at  his  employer's  re- 
quest, gave  up  to  him  the  horse.  U.  and  C.  then 
rode  off,  stole  and  butchered  a  cow,  and  brought 
defendant  some  of  the  meat.  JB.  testified  that  de- 
fendant was  told  before  he  gave  up  the  horse  of  the 
intention  to  steal  a  beef,  that  he  expressed  approv- 
al, and  knew  he  and  C.  were  in  the  habit  of  steal- 
ing cattle  together.  Held  not  snfflolent  to  sustain 
a  conviction  as  an  accomplice. 

3.  Under  snch  circumstances,  it  was  not  error 
to  admit  testimony  that  accused  knew  the  prinol- 
pals  were  in  the  habit  of  stealing  oattle  together. 

Appeal  from  district  court,  Hamilton  coun- 
ty: C.  K.  Bell,  Judge. 

Appellant  was  tried  as  an  accomplice  with 
Hambright  and  Carter  in  the  theft  of  a  cow. 
The  evidence  bearing  upon  the  immediate 
transaction  is  contained  in  the  testimony  of 
Hambright.  He  testifled,  in  substance,  that 
Lee.  Carter,  and  defendant,  the  defendant 
riding  Carter's  horse,  came  to  where  witness 
and  his  brother  were  loading  wood.  Carter 
called  witness  off,  and  proposed  to  go  and 
steal  a  beef. ,  Witness  consented,  and  Carter 
then  called  defendant  to  tirem,  and  told  him 
to  let  witness  have  the  horse  he  was  rid- 
ing,  and  for  defendant  to  return  on  the  wag- 
on. Carter  also  told  defendant  that  be 
and  witness  were  going  to  kill  a  beef,  and 
would  bring  him  some  of  the  meat.  De- 
fendant said  he  hoped  they  would,  as  be  was 
in  need  of  meat.  He  then  delivered  Carter's 
horse  to  witness,  and  witness  and  Carter 
rode  off,  and  after  a  while  found  and  killed 
the  cow  described  in  the  indictment.  They 
butchered  it,  and  that  night  took  some  of  the 
meat  to  defendant.    Defendant  had  worked 


for  witness  and  Carter,  and  knew  th^  bad 
long  acted  together  in  stealing  cattle.  Both 
witness  and  Carter  had  often  told  him  about 
cattle  they  had  stolen.  This  witness'  brother 
testiQed  that  wiien  Carter  and  Hambright 
started  off,  at  which  time  defendant  was  with 
the  witness,  the  latter  called  to  Carter,  and 
asked  him  where  he  and  Hambright  were  go- 
ing.   Carter  replied:   "To  bunt  a  horse." 

J.  0.  Qeorge,  for  appellant.    Atst.  Attn. 
Gen.  Davidson,  for  the  State. 

WiLLSOM,  J.  We  think  the  testimony  ob- 
jected to  was  admissible  as  a  circumstance 
tending  to  show  that  defendant  had  knowl- 
edge that  Carter  and  Hambright  intended  to 
commit  theft  of  a  beef.  Tills  knowledge 
that  they  bad  theretofore  been  in  the  habit  of 
acting  together  in  the  theft  of  cattle  tends  to 
support  the  view  that  he  knew  of  their  in- 
tent to  commit  the  theft  in  question.  But, 
considering  this  testimony  in  connection  with 
the  other  evidence  in  the  case,  we  do  not 
think  the  conviction  is  warranted.  There  is 
no  evidence  that  the  defendant  advised,  com- 
manded, or  encouraged  the  commission  of  the 
theft.  He  aided  in  its  commission,  it  is  true, 
by  furnishing  Hambright  a  horse  to  ride;  • 
but  he  furnished  the  horse  by  direction  of 
Carter,  in  whose  employ  he  was  at  the  time, 
and  the  horse  belonged  to  Carter.  There  is 
no  SHtisfactory  evidence  that,  at  the  lime 
he  tui-ned  over  the  horse  to  Hambright,  he 
knew  that  Carter  and  Hambright  intended 
to  commit  a  theft.  If  he  delivered  the  horse 
to  Hambright  without  such  knowledge,  cer- 
tainly he  committed  no  offense.  There  are 
slight  circumstances  established  which  per- 
haps justify  a  suspicion  that  he  knew  the 
criminal  intention  of  Carter  and  Hambright. 
But  convictions  must  not  be  based  on  mere 
suspicion;  there  must  be  evidence  proving 
guilt  beyond  reasonable  doubt,  and,  in  our 
opinion,  there  Is  not  such  evidence  in  this 
case.  The  judgment  is  reversed,  and  the 
cause  remanded. 


Hughes  et  al.  v.  Statb. 

{Cofwrt  of  Appeals  of  Texas.     May  8, 1890.) 

Bjlil-Boihd  —  BcRBTisB — ScBBSNDSB  ov  Aoousao. 
Under  Code  Crim.  Froo.  Tex.  art.  997,  pro- 
viding that  sureties  "  may  at  any  time  relieve  them-' 
selves  of  their  undertaking  by  surrendering  the 
accused  Into  the  custody  of  the  sheriff  of  the  coun- 
ty where  he  is  prosecuted, "  a  plea  of  surrender  to 
the  sheriff,  prior  to  the  forfeiture  of  the  bail-bond, 
with  nottBcation  that  they  desired  to  be  released, 
is  a  good  defense  in  an  action  on  the  bond. 

Appeal  from  Dallas  county  court;  E.  O. 
BowEB,  Judge. 

W.  Thompson,  for  appellants.  Asst.  Atty, 
Qen.  Davidson,  for  the  State. 

WiLLSON,  J.  This  appeal  is  from  a  judg- 
ment final  upon  a  forfeited  ball-bond.  Ap- 
pellants, who  are  the  sureties  upon  said  bail- 
bond,  in  answer  to  the  citation  to  show  cause 
why  the  judgment  nisi  rendered  against  them 
should  not  be  made  final,  among  other  do- 
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fenses  pleaded  that,  prior  to  the  fotf eiture  of 
■aid  ball-bond,  they  surrendered  their  princi- 
pal into  the  custody  of  the  sheriff  of  Dallas 
county,  and  notified  said  sheriS  that  they  de- 
sired to  Im  released  from  further  liabilily  on 
said  bond.  A  general  exception  to  said  plea 
was  sustained,  and  this  action  of  the  court  is 
assigned  as  error.  It  is  provided  that  "those 
who  have  l>ecome  bail  for  the  accused,  or  ei- 
ther of  them,  may  at  any  time  relieve  them- 
selves of  their  undertaking  by  surrendering 
the  accused  into  the  custody  of  the  sheriff  of 
the  county  where  he  is  prosecuted."  Code 
Crim.  Proc.  art.  297.  Appellants'  plea  of  the 
surrender  of  their  principal  was  a  valid  de- 
fense, and  should  have  been  entertained.  If 
the  allegations  therein  relating  to  the  surren- 
der are  sustained  by  evidence,  appellants,  un- 
der the  statute  quoted,  must  be  relieved  from 
liability  upon  the  bail-bond.  As  to  other  as- 
signments of  error,  they  are  not  maintain- 
able. The  judgment  is  reversed,  and  the 
cause  remanded. 


GOBBT  V.  Statb. 
(OoiMt  of  Appeal*  <tf  Texat.    May  8, 1800.) 

COUBTS— JxmiSDIOnON— CONBTITDTIONAI.  IiAW. 

1.  The  new  dty  charter  of  Dallas,  (Act  Tex- 
March  18, 1889, 1 85,)  as  amended  by  act  March  27, 
1889,  creates  the  city  court  of  Dallas,  and  provides 
that  It  shall  "have  exclusive  Jurisdiction  over  dis- 
orderly bouses  and  female  vagrants. "  Held  that, 
there  being  no  saving  clause,  and  no  provision  for 
oases  of  that  nature  then  pending  In  the  oountv 
court,  the  jurisdiction  of  the  latter  was  ousted 
when  the  amendment  went  into  effect. 

a.  Under  Const.  Tex.  art.5,S2S,  providing  that 
"the  legislature  shall  have  power  by  local  or  gen- 
eral law  to  increase,  diminish,  or  change  the  civil 
and  criminal  jurisdiction  of  county  courts:  and  in 
oases  of  any  such  changes  of  jurisdiction  the  legis- 
lature shaU  also  conform  the  jurisdiction  of  the 
other  courts  to  such  change, "  it  was  not  necessary 
that  the  act  should  directly  provide  that  the  oounty 
court  should  no  longer  have  jurisdiction  of  such 
offenses.  It  was  sufficient  tliat  it  gave  the  city 
court  exclusive  jurisdiotion. 

8.  Const.  Tex.  art.  5,  i  1,  provides  that  the  ju- 
dicial power  of  the  state  shall  be  vested  In  certain 
courts,  and  "such  other  courts  as  may  be  estab- 
lished by  law. "  Held,  that  the  judicial  power  of 
the  state  could  be  vested  In  a  city  court  as  distin- 
guished from  state  courts  with  jurisdiotion  of  of- 
fenses against  the  Penal  Code. 

Appeal  from  Dallas  county  court;  £.  G. 
BowEB,  Judge. 

R.  E.  Cowart,  for  appellant.  Atst.  Atty. 
Ben,  Davidson,  for  the  State. 

Hurt,  J.  This  is  a  conviction  for  keep- 
ing a  disorderly  house.  Before  the  trial  was 
bad  the  charter  of  the  city  of  Dallas  was 
amended  by  act  of  the  legislature.  The 
amendment  is  as  follows:  "Sec.  25.  The  ju- 
dicial power  of  the  city  of  Dallas  shall  be, 
and  the  same  is  hereby,  vested  In  a  court  to 
be  known  as  the  '  Dallas  City  Court,'  to  be 
presided  over  by  a  judge  to  be  known  as  the 
•city  judge,'  which  court  is  hereby  created 
and  established  with  a  criminal  jurisdiction 
as  follows:  First.  To  try,  hear,  determine, 
and  punish  all  misdemeanors  over  which  the 


JMM^er's  court  of  Dallas  now  has  Jurisdio- 
tion.   Seeond.  To  try,  hear,  determine,  and 
punish  all  misdemeanors  arising  under  the 
provisions  of  this  charter,  to  have  concurrent 
jurisdiction  with  state  courts  over  all  misde- 
meanors against  the  state  laws  committed 
within  the  city  limits,  except  theft,  swind- 
ling, aggravated  assaults  and  battery,  keepr 
ers  or  exhibitors  of  such  games  as  are  pro- 
hibited by  law,  and  those  involving  official 
misconduct;  and  to  have  exclusive  jurisdic- 
tion over  disorderly  houses  and  female  va- 
grants."   It  is  admitted  by  the  state  that  the 
section  of  the  statute  abovequoted  passed  un- 
der the  emergency  clause  on  the  27th  day  of 
March,  1889,  and  was  approved  by  the  gov- 
ernor on  the  same  day,  and  was  in' full  force 
and  effect  from  and  after  said  date,  and  on 
the  day  and  date  of  the  trial  of  this  cause  in 
the  county  court.     It  is  further  admitted  by 
the  state  that  the  new  charter  of  the  city  of 
Dallas,  passed  and  approved  March  18,  1889, 
and  the  section  as  amended,  heretoforequoted 
in  full,  contained  no  saving  clause,  and  that 
no  provision  was  made  in  either  the  new 
charter,  approved  March  13,  1S89,  or  in  th» 
act  above  quoted,  in  regard  to  prosecutiuns- 
then  pending  for  the  offense  of  keeping  a  dis- 
orderly house  in  the  county  court  of  Dallas 
county,  or  in  any  other  state  court,  and  that 
both  the  act  of  March  13,  1889,  and  the  act 
amendatory  thereof,  were  in  full  force  and 
effect  from  and  after  their  approval,  respect- 
ively.    It  is  further  admitted  that  at  the 
date   of  the    filing   of  the   indictment  in 
this  case,  to- wit,  on  January  16.  1889,  and 
the  time  covered  by  said  indictment,  the 
county  court  had  jurisdiction  of  this  case,  as 
it  was  not  until  after  that  time  that  the  city 
was  given  exclusive  jurisdiction,  on,  to-wit, 
the  27th  day  of  March,  1889.    The  county 
court  having  jurisdiction  of  this  offense  when 
the  indictment  was  presented,  and  at  the 
time  covered  by  the  allegations  of  the  indict- 
ment, and  the  amendment  being  in  force  at 
the  time  of  the  trial,  was  the  jurisdiction  of 
the  county  court  ousted  by  the  amendment? 
This  is  the    first  question    presented.     As- 
neither  the  new  charter  of  the  city,  nor  the- 
amendment  to  section  25,  contains  a  saving 
clause,  or  any  provision  in  regard  to  pending- 
prosecutions  for  keeping  disorderly  houses, 
counsel  for  appellant  contends  that  the  juris- 
diction of  the  county  court,  by  virtue  of  that 
provision  of  section  25  which  confers  "ex- 
clusive jurisdiction  over  disorderly  bouses 
and  female  vagrants"  within  the  city  upon 
the  city  court  of  the  city  of  Dallas,  is  taken 
away;  that  this  is  so  whether  there  be  pro- 
vision for  transferring  such  cases  to  the  city 
court  or  nut;  that,  when  the  amendment  of 
the  charter  took  effect,  jurisdiction  of  the 
county  court  was  ipso  facto  ousted.    We 
think  these   propositions   of  appellant  are 
sound;  and  hence  the  county  court  was  with- 
out jurisdiction  to  try  this  case,  if  the  change 
in  the  jurisdiction  was  made  constitutionally. 
The  assistant  attorney  general  oontemia 
that  this  was  not  done,  citing  article  6,  §  22> 
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of  the  constitution,  which  reads:  "The  legis- 
lature shall  have  power  by  local  or  general 
law  to  increase,  diminish,  or  change  thecivil 
and  criminal  juTiBdiotion  of  county  courts; 
and  In  cases  of  any  such  cliimga  of  jurisdic- 
tion the  legislature  shall  also  conform  tb« 
jurisdiction  of  the  other  courts  to  such 
change."  It  is  contended  that  the  act  does 
not  conform  the  jurisdiction  of  the  county 
court  to  the  change;  thatit  should  have  been 
provided,  not  inferentially,  but  directly,  that 
the  county  court  should  no  longer  have  juris- 
diction of  such  offenses.  The  charter  gives 
to  the  city  court  exclusive  Jurisdiction  of  this 
offense.  Under  the  form  of  this  act,  it  is  un- 
necessary to  deprive  the  county  court  of  juris- 
diction directly  or  in  terms,  because  the  act 
vesting  exclusive  jurisdiction  In  the  city 
court  evidently  divests  tlie  county  court  of 
jurisdiction.  If  an  act  should  directly  divest 
the  county  court  of  a  certain  county  of  its 
civil  or  criminal  jurisdiction,  then  it  would 
be  necessary  to  puss  an  act  vesting  such  juris- 
diction in  the  district  court  or  some  other 
court.  Why?  Simply  for  the  reason  that 
without  such  an  act  the  district  court  would 
not  have  such  jurisdiction,  and  in  the  al>8ence 
of  such  an  act  the  act  depriving  the  county 
court  of  such  jurisdiction  would  be  void  be- 
cause of  the  requirement  of  section  22  of  ar- 
ticle 5  of  the  constitution. 

The  assistant  attorney  general  contends 
that  the  act  creating  the  city  court  of  Dallas 
is  without  authority  in  the  constitution ;  that 
it  is  in  fact  in  violation  thereof,  in  this:  that 
section  1  of  article  5  of  the  constitution  pro- 
vides that  the  judicial  power  of  this  state 
shall  be  vested  in  certain  named  courts;  that 
the  judicial  power  referred  to  means  the  ju- 
dicial power  of  the  state,  and  not  the  judicial 
power  of  a  city;  that,  while  the  legislature 
may  create  other  courts,  they  must  be  state, 
and  not  city,  courts.  To  this  we  cannot 
agree.  The  terms  of  the  constitution  are 
broad  and  comprehensive.  "Such  other  courts 
as  may  be  established  by  law"  is  the  language 
used.  Now,  whether  these  courts  be  estab- 
lished for  counties  or  cities,  they  would  be 
tribunals  vested  with  judicial  powers  of  the 
state.  If  the  position  assumed  by  counsel 
for  the  state  be  correct,  then  it  follows  that 
mayors,  recorders,  and  city  judges  could  not 
have  jurisdiction  to  try  and  punish  any  mis- 
demeanor which  would  be  an  offense  against 
the  Penal  Code,  and  that  all  acts  vesting  ju- 
risdiction in  such  courts  over  such  offenses 
are  unconstitutional;  in  other  words,  that  no 
city  court  has  jurisdiction  over  any  offense 
knowntothe  Peifal  Code,  because  the  judicial 
power  of  the  state  is  vested,  and  can  be  vested 
only,  in  state  tribunals,  as  distinguished  from 
town  and  city  tribunals.  We  are  of  the  opin- 
ion that  the  judicial  power  of  the  state  can  be 
conferred  apon  district,  county,  precinct,  or 
city  tribunals,  and  that  the  city  tribunal  or 
court  in  trying  a  case  would  be  exercising  Ju- 
dicial power  of  the  state.  The  judgmeut  is 
reversed,  and  the  prosecution  in  the  county 
court  is  dismissed.    Ordered  accordingly. 


In  re  Qarza. 

(Court  of  AppfcOs  of  Texat.    Feb.  28, 1890.) 

dlsobdbrlt  housbs— llobnsa— cohstbuotioh  07 
Statutbs. 
L  Fen.  Code  Tex.  arts.  8S9-841,  prohibit  house* 
•f  proBtitulian  In  the  state.  The  special  charter 
of  the  city  of  Ban  Aataaio,  (Aot  noc  Aug.  U, 
1870,)  by  sections  72, 78,  and  98,  confers  on  the  city 
power  "to  suppress  and  restrain"  disorderly 
nouses  and  houses  of  prostitution,  and  authorizes 
the  city  oounoil,  by  ordinance,  to  "restrain  and 

Sunish"  prostitutes,  to  "prevent  and  punish"  the 
eeping  of  houses  of  prostitution,  and  to  adopt 
summary  measures  for  "the  removal  or  suppres- 
sion, or  regulation  and  inspeoUon,  of  all  such 
estabUshmenta. "  By  these  and  other  sections, 
which  also  confer  the  power  to  regulate,  the 
power  to  lloense  other  oocupations  is  expressly 
conferred.  Held,  that  the  charter  does  not  confer 
on  the  city  power  to  license  bouses  of  prostitution. 
3.  Act  Tex.  April  i,  1889,  (amending  Pen.  Coda 
Tex.  art.  341,  and  adding  article  841a  thereto,) 
provides  In  article  841  a  punishment  for  any  own- 
er, lessee,  or  tenant  of  a  Duilding  who  shall  keep, 
or  allow  to  be  kept,  therein,  a  disorderly  liouse, 
and  prescribes  as  the  penalty  a  fine  of  t300,  for 
each  day  the  house  is  kept.  Article  S41a  provides 
that  every  owner  of  a  theater,  danoe-house,  or 
house  where  liquors  are  kept  for  sale,  who  shall 
knowingly  employ  in  such  theater,  etc,  "any 
prostitute,  •  *  •  or  who  shall  permit  any  pros- 
titute *  *  *  to  conduct  herself  therein  in  a 
lewd,  lascivious,  or  indecent  manner,  shall  be 
deemed  guilty  of  keeping  a  disorderly  house,* 
and  prescribes  a  fine  therefor,  of  not  less  than 
tlOO  nor  more  than  iSOO,  for  each  day  the  offense 
Is  committed.  Held  that,  while  the  offense  pro- 
hibited in  each  article  is  the  same,  in  contempla- 
tion of  law,  the  acts  constituting  it  in  each  case, 
and  the  persons  by  whom  the  acts  are  committed, 
are  different,  and  the  act  Is  not  void  for  uncer- 
tainty in  that  it  prescribes  different  penalties  (or 
the  same  offense. 

Appeal  from  district  court,  Bexar  county; 
W.  W.  King,  Judge. 

Act  Tex.  April  4, 1889,  amends  Pen.  Gods 
Tex.  art  341,  and  adds  article  341a  thereto, 
to  read  as  follows: 

"Art.  341.  Any  owner,  lessee,  or  tenant 
who  shall  keep,  or  be  concerned  in  keeping, 
or  knowingly  permit  the  keeping  of,  a  dis- 
orderly house,  in  any  house,  building,  ediSce, 
or  tenement  owned,  leased,  or  occupied  by 
him,  shall  t>e  deemed  guilty  of  keeping,  or 
being  concerned  in  keeping,  or  knowingly 
permitting  to  be  kept,  as  the  case  may  be,  a 
disorderly  house,  and  shall  be  punished  by  a 
fine  of  two  hundred  dollars  for  each  day. 
*  *  *  Art.  S41a.  Every  owner,  lessee, 
tenant,  or  manager  of  any  theater,  danco- 
house,  play-house,  or  house  where  spirituous, 
vinous,  or  malt  liquors  are  kept  for  sale,  who- 
shall  knowingly  employ  or  have  in  service,  in 
any  capacity,  in  such  theater,  play-bouse,  or 
house  where  spirituous,  vinous,  or.  malt 
liquors  are  kept  for  sale,  any  prostitute,  lewd 
woman,  or  woman  of  bad  reputation  for 
chastity,  or  who  shall  permit  any  prostitute, 
lewd  woman,  or  woman  of  bad  reputation 
for  chastity,  to  display  or  conduct  herself 
therein  in  a  lewd,  Ltscivious,  or  Indecent 
maimer,  shall  be  deemed  guilty  of  keeping  » 
disorderly  house,  and  shall  be  punished  by  a 
fine  not  less  than  one  hundred  dollars  nor 
more  than  five  hundred  dollars,  each  day 
that  such  person  ia  kept  in  service,  or  em> 
ployed  or  permitted  to  display  or  conduct 
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themselves  as  hereinbefore  provided,  shall  be 
deemed  a  separate  offense." 

L.  W.  WalihcUl  and  Hepson  dt  Bergstrom, 
for  appellant  Aaat.  Atty.  Sen.  Davidson, 
fur  the  State. 

WiLLSON,  J.  Appellant,  Emelia  Qarza, 
applied  to  the  Judge  of  the  district  court  of 
the  forty-flfth  judicial  district  of  Texas  for 
a  writ  of  habeas  corpus,  praying  to  be  dls- 
charged  from  custody  in  which  she  is  held  by 
Jacob  Hips,  a  policeman  of  the  city  of  San 
Antonio,  under  a  warrant  issued  out  of  the 
recorder's  court  of  said  city,  for  the  violation 
of  an  ordinance  "to  suppress  and  restrain 
bawdy-houses  within  the  limits  of  tlie  city  of 
-San  Antonio."  The  writ  was  issued  as 
prayed  for,  and  upon  a  hearing  the  writ  was 
disoiissed,  and  appellant  remanded  to  the 
custody  of  the  respondent,  from  which  order 
the  applicant  prosecutes  an  appeal  to  tiiis 
court,  and  assigns  the  following  error:  "His 
honor,  the  judge,  erred  in  dismissing  the 
writ  of  habeas  corpus,  and  iu  remanding  the 
applicant  for  the  writ  to  the  custody  of  the 
respondent,  in  this:  There  is  no  valid  or 
legal  ordinance  which  authorized  the  issue  of 
the  warrant  under  and  by  virtue  of  which 
the  applicant  was  arrested,  and  is  held  in 
custody."  The  ordiance  in  question  is  en- 
titled "An  ordiance  to  suppress  and  restrain 
bawdy-bouses  within  the  limits  of  the  city 
«f  San  Antonio."  It  was  passed  and  ap- 
proved December  16,  1889,  and  was  duly 
Sublished.  It  provides  for  licensing  bawdy- 
ouses  within  the  limits  of  said  city  upon  the 
payment  of  an  annual  license  to  the  said  city 
of  $500;  and  also  provides  for  the  licensing 
of  bawds.  It  also  provides  for  the  inspection 
«f  bawds,  and  prescribes  penalties  for  viola- 
tions of  any  of  the  provisions  of  the  ordi- 
nance. It  is  admitted  that  appellant  violated 
the  ordinance  by  keeping  a  bawdy-house 
without  obtaining  a  license  to  do  so,  and 
that  she  has  been  duly  charged  and  arrested, 
and  is  now  in  custody  fur  said  violation.  It 
is  further  admitted  that  the  license  of  9500 
annually  imposed  by  said  ordinance  is  rea- 
sonable, and  does  not  amount  to  a  tax  on  the 
occupation.  Appellant  attacks  the  validity 
of  said  ordinance,  contending  (1)  that  the 
city  was  not  and  is  not  authorized  by  its 
charter  to  enact  it;  and  (2)  that  said  ordi- 
nance is  contrary  to  the  general  laws  of  the 
state,  and  is  therefore  void. 

By  act  of  August  13.  1870,  the  city  of  San 
Antonio,  having  a  population  of  more  than 
10,000  inhabitants,  was  incorporated  by  spe- 
cial act  of  the  legislature,  under  authority  of 
section  5  of  article  11  of  the  constitution. 
There  are  three  sections  in  the  said  act  of  in- 
corporation under  which  it  is  claimed  by  the 
city  that  it  had  the  power  to  enact  the 
ordinance  in  question.  They  are  as  follows: 
"Sec.  72.  To  license,  tax,  and  regulate  bil- 
liard tables,  pin  alleys,  ball  alleys;  to  sup- 
press and  restrain  disorderly  bouses,  tippling 
shops  and  groceries,  bawdy-honses,  houses  of 
prostitution  or  assignation,  gambling  and 


gambling  houses,  lotteries,  and  all  fraudulent 
devices  and  practices,  and  all  kinds  of  In- 
decencies." "Sec.  78.  The  city  council 
Bliall  have  the  right  to  enact  all  necessary 
ordinances  to  restrain  and  punish  vagrants, 
mendicants,  street  beggars,  and  prostitutes; 
to  restrain  and  control  all  gambling,  and  pun- 
ish the  keepers  of  all  games,  and  gambling 
devices  with  as  great  a  penalty  as  the  same 
is  punished  by  the  statutes  of  the  state.  Tlie 
recorder's  court  of  the  city  of  San  Antonio 
shall  have  the  concurrent  jurisdiction  of  all 
such  misdemeanors  when  committed  in  the 
corporate  limits  of  the  city  of  San  Antonio." 
Amendment  of  March  4.  1885.  "Sec.  98. 
To  prevent  and  punish  the  keeping  of  houses 
of  prostitution  within  the  city,  or  within 
such  limits  therein  as  may  be  defined  by 
ordinance,  and  to  adopt  summary  measures 
for  the  removal  or  suppression,  or  regulation 
and  inspection,  of  all  such  establishuients." 
It  is  a  settled  rule  that  municipal  corpora- 
tions can  exercise  no  powers  but  those  which 
are  conferred  upon  them  by  the  act  by  which 
they  are  constituted,  or  such  as  are  necessary 
to  the  exercise  of  their  corporate  powers,  tlie 
performance  of  their  corporate  duties,  and 
the  accomplishment  of  the  purposes  of  their 
association.  The  charter  of  a  municipal  cor- 
poration is  its  organic  act,  and  furnishes  the 
measure  of  its  powers.  It  can  exercise  no 
power  which  the  charter  does  not  grant  in 
express  words,  or  which  is  not  necessarily  or 
fairly  implied  in  or  incident  to  the  powers 
expressly  granted,  or  which  are  not  essential 
to  the  declared  objects  and  purposes  of  the 
corporation.  1  Dill.  Mun.  Corp.  §  89;  Cooley 
Const.  Lim.,  (4th  £d.)  231.  2-35. 

Such  being  tlie  extent  and  limit  of  the  pow- 
er of  a  municipal  corporation,  did  the  munic- 
ipality of  the  city  of  San  Antonio  have  the 
power  to  enact  the  ordinance  in  question? 
Such  power  is  certainly  not  conferred,  in  ex- 
press words,  in  its  charter.  In  the  sections 
of  the  charter  which  we  have  quoted,  no  ex- 
press power  to  license  houses  of  prostitution 
is  granted,  and  there  are  no  other  provisions 
of  the  charter  bearing  upun  the  subject.  In 
Davis  V.  State,  1  Tex.  App.  425,  which  case 
has  been  cited,  and  is  relied  upon  by  the  city 
to  sustain  the  validity  of  said  ordinance,  the 
power  to  license  houses  of  prostitution  was 
granted  the  city  of  Waco  in  express  words; 
and,  while  we  adhere  to  the  correctness  of 
that  decision,  we  do  not  consider  it  applicable 
to  this  case.  It  is  claimed  by  the  city,  how- 
ever, that,  although  its  charter  does  not  in 
express  words  confer  the  power  to  license 
houses  of  prostitution,  it  does  by  necessary 
implication  confer  such  power,  by  granting 
expressly  the  power  to  restrain,  regulate,  and 
inspect  such  establishments.  Judge  Dillon, 
in  his  work  on  Municipal  Corporations,  says: 
"The  presumption  is  not  lightly  to  be  in- 
dulged that  the  legislature  has  by  implication 
repealed,  as  respects  a  particular  municipal- 
ity, or  as  respects  all  municipalities,  laws  of 
a  general  nature  elsewhere  in  force  through- 
out the  state;  yet  a  charter  or  special  act 
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passed  Bnbsequent  to  the  general  law,  and 
plainly  irreconcilable  with  it,  will,  to  the  ex- 
tent ot  the  conflict,  operate  a  repeal  of  the  lat- 
ter by  implication.  But,  by  a  well-known 
rule,  founded  on  solid  reasons,  such  repeals 
are  not  favored;  and  the  principle  of  implied 
repeals  ought  to  be  applied  with  extreme  cau- 
tion." 1  Dill.  Mun.  Ck>rp.  §  88.  Again  he 
says:  "The  right  to  license  must  be  plainly 
conferred,  or  it  will  not  be  held  to  exist."  Id. 
§  361.  And  again,  he  says:  "Any  fair,  rea- 
sonable doubt  concerning  the  existence  of 
power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied."  Id. 
§  89.  In  determining  the  power  of  a  munic- 
ipal corporation  to  enact  a  particular  ordi- 
nance, the  charter  by  which  It  is  claimed  such 
power  is  conferred  should  receive  a  reasonable 
construction, — that  is,  a  construction  which 
accords  with  the  intention  of  the  legislature; 
and  all  reasonable  intendments  in  suppoit  of 
the  validity  of  the  ordinance  will  be  indulged. 
Ex  parte  Gregory,  20  Tex.  App.  210.  Was  it 
the  intention  of  the  legislature  to  confer  upon 
the  city  of  San  Antonio  the  power  to  license 
houses  of  prostitution?  At  the  time  of  grant- 
ing tlie  charter  of  incorporation  to  said  city, 
houses  of  prostitution  were  prohibited  by  a 
general  law  of  the  state.  Fen.  Ckxle,  arts. 
889-341.  If  it  was  the  intention  of  the  leg- 
islature to  repeal  this  general  law  within  the 
corporate  limits  of  said  city,  it  is  reasonable 
to  presume  that  such  intention  would  have 
been  plainly  and  expressly  declared,  and  not 
left  to  be  implied,  merely.  It  is  reasonable 
to  presume  that,  if  it  had  been  intended  to 
grant  the  power  to  license  such  bouses,  the 
legislature  would,  as  it  did  in  the  charter  of 
the  city  of  Waco,  have  expressly  granted  such 
power.  That  such  was  not  the  legislative  in- 
tent is  also,  and  to  our  minds  very  cogently, 
shown  by  the  fact  that  the  power  to  license 
other  occupations,  etc.,  was  expressly  con- 
ferred upon  the  city.  In  section  72  of  the 
charter,  one  of  the  sections  hereinbefore  quot- 
ed, the  power  to  license  billiard  tables,  pin 
alleys,  and  ball  alleys  is  expressly  granted, 
bat  as  to  bawdy-houses,  etc.,  named  in  the 
same  section,  the  power  to  license  is  not  ex- 
pressly granted.  Section  73  confers  expressly 
the  power  to  license  hackmen,  draymen,  etc. 
Section  75,  to  license  hawkera,  peddlei-s.  etc. 
Section  76,  to  license  merchants,  hotels,  etc. 
Section  77,  to  license  public  balls,  etc.  And 
in  the  sections  cited  the  power  to  regulate  is 
also  expressly  conferred,  showing  that  license 
and  regulation  were  not  considered  by  the  leg- 
islature as  equivalent  terms,  or  that  the  pow- 
er to  regulate  included  the  power  to  license. 
Vfe  are  of  the  opinion  that  by  no  reasonable  in- 
terpretation or  intendment  can  it  be  conclud- 
ed that  the  legislature  intended  to  grant  to 
the  city  of  San  Antonio  the  power  to  enact 
the  ordinance  in  question.  Such  a  power  is 
not  necessarily  or  fairly  implied,  nor  essential 
to  the  declared  objects  and  purposes  of  the  cor- 
poration. Honses  of  prostitution  may  be  re- 
strained, regulated,  and  inspected  without 
being  licens^    Thus  the  city  might  by  ordi- 


nance require  the  keepers  of  such  establish- 
ments to  close  tliem  against  visitors  during 
specified  hours,  or  might  limit  the  number  of 
prostitutes  inhabiting  such  bouses,  or  might 
require  that  such  houses  be  designated  by 
some  sign  whereby  their  character  might  be 
known  to  the  public.  Various  other  modes 
of  restraint  and  regulation  might  be  men- 
tioned which  could  be  adopted  and  made  ef- 
fectual without  licensing  such  houses. 

Counsel  for  respondent  has  referred  us  to 
some  decisions  of  other  states  which  we  con- 
fess support  the  proposition  that  the  words 
"regulate"  and  "restrain"  imply  the  power 
to  license.  State  v.  Clarke,  54  Mo.  17,  holds 
that  the  word  "regulate,"  as  used  in  an  ordi- 
nance of  the  city  of  St.  Louis,  with  reference 
to  bawdy-houses,  by  necessary  implication, 
conferred  upon  that  city  the  power  to  license 
such  bouses.  Twoof  the  Ave  judges  deciding 
the  case  dissented  from  that  view ;  and  one  of 
the  dissenting  judges  delivered  an  opinion 
which  to  our  minds  advances  very  strong,  if 
not  conclusive,  arguments  against  the  correct-, 
ness  of  the  conclusions  of  a  majority  of  the 
court.  It  is  to  be  observed,  however,  with  ref- 
erence to  the  opinion  of  the  majority  of  the 
court  in  that  case,  that  the  opinion  was  large- 
ly influenced  by  the  fact  that  several  previous 
charters  of  said  city  did  not  grant  the  power 
to  the  city  to  regulate  such  houses,  but  only 
granted  the  power  to  suppress  them.  Judge 
Dillon,  in  referring  to  the  opinion  of  the  ma- 
jority of  the  court,  remarks  that,  "in  view  of 
the  legislation  recited  in  it,  the  opinion  seems 
to  be  sound."  1  Dill.  Mun.  Corp.  g  88,  note 
2.  Now,  while  previous  legislation — that  is, 
previous  charters — may  in  that  case  uphold 
the  construction  of  the  majority  of  the  court, 
there  is  no  room  or  basis  for  such  argument 
or  intendment  in  this  case;  but,  on  the  con- 
trary, as  we  have  heretofore  stated,  the  same 
charter  under  which  it  is  claimed  the  power 
to  license  houses  of  prostitution  exist  by  im- 
plication, in  express  words  grants  the  power 
to  license  numerous  other  trades  and  occupa- 
tions, thus,  it  seems  to  us,  excluding  the  con- 
clusion that  the  power  to  license  such  houses 
was  intended  to  be  granted.  Smith  v.  Mad- 
ison, 7  Ind.  86,  and  ijurlington  v.  Lawrence, 
42  Iowa,  681,  cited  and  relied  upon  by  counsel 
for  respondent,  are,  we  concede,  authorities 
supporting  the  proposition  that  the  power  to 
restrain  and  regulate  includes  the  power  to 
license.  We  cannot,  however,  concur  in  those 
decisions,  nor  admit  the  soundness  of  the  rea- 
sons upon  which  they  are  grounded,  especial- 
ly in  the  case  under  consideration,  where  it 
so  plainly  appears,  we  think,  tliat  the  legisla- 
ture did  not  intend  to  grant  the  power  which 
the  city  has  assumed  in  enacting  the  ordi- 
nance in  question. 

It  is  further  claimed  by  respondent  that 
said  ordinance  is  not  in  conflict  with  any  gen- 
eral law  of  the  state;  that  there  is  no  valid 
general  law  of  the  state  prohibiting  houses  of 
prostitution.  It  is  contended  by  counsel  for 
respondent  that  the  Act  of  April  4, 1889, 
(Acts  21at  Leg.  33, 34,)  is  void  for  uncertain- 
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ty.  because  It  prescribes  different  penalties 
for  the  same  offense;  that  ia,  that,  for  the  of- 
fense of  keeping  a  disorderly  bou.ae,  article 
841  prescribes  a  flne  of  $200  for  each  day  the 
bouse  is  kept,  while  for  the  same  offense,  ai^ 
tide  341a  prescribes  a  fine  of  not  less  than 
9100  nor  more  than  0200  for  each  day  the 
bouse  is  kept.  As  we  understand  and  con- 
strue articles  341  and  341a,  they  have  refer- 
ence to  different  and  distinct  matters,  and  to 
different  classes  of  offenders.  Article  841 
prescribes  punishment  for  those  who  keep  dis- 
orderly houses,  while  article  841a  punishes 
those  who  employ,  or  have  in  service,  in  thea- 
ters, dance-houses,  etc.,  prostitutes,  etc. 
While  the  class  of  offenders  named  in  article 
841a  are  keepers  of  disorderly  houses,  as  such 
bouses  are  defined  in  article  339,  and  are  to  be 
deemed  guilty  as  sach,  as  provided  in  article 
841a,  still  the  punlshm  ent  prescribed  for  them 
is  not  the  same  as  Is  prescribed  for  that  other 
class  of  offenders  who  keep  houses  of  prosti- 
tution or  opium  resorts.  While  the  offease 
is,  in  legal  contemplation,  the  same,  the  acts 
constituting  it  are  different;  and  that  differ- 
ent punishments  are  prescribed  for  different 
acts  constituting  the  same  offense  in  a  differ- 
ent degree,  or  by  different  classes  of  persons, 
is  not  objectionable  legislation. 

Our  conclusion  is  that  the  ordinance  in 
question  is  without  authority  of  law,  is  re- 
pugnant to  a  valid  general  law  of  the  state, 
and  is  void;  and  the  judgment  of  the  court 
below  is  reversed,  and  the  appellant  is  dis- 
charged from  custody,  at  the  cost  of  respond- 
ent.   Ordered  accordingly. 


Sbabot  v.  Statk. 
(Court  vf  Appeals  of  Teaxu.    May  14,  ISBO.) 
Csiunr^L  Lxw— Etidb:!CB— CoNFBisioK. 

Defendant,  while  in  iail  under  arrest  for 
murder,  told  the  sheriff  that  De  wanted  to  tell  Mm 
all  about  the  case.  The  sheriff  informed  defendant 
titak  "whatever  he  said  would  be  used  in  evidence 
against  him,  [defendant,]  but  if  he  would  tell  him 
w  about  i^  so  that  he  oould  get  all  the  parties,  he 
would  do  all  he  could  for  him  in  his  case. "  Held, 
that  the  oonf  ession  was  not  admissible,  under  Code 
Crlm.  ProcTez.  art  740,  because  of  the  positive  and 
persuasive  promise  of  the  sheriff,  which  was  cal- 
culated to  make  defendant  believe  that  his  condi- 
tion would  be  bettered  by  makioK  the  confession. 

Appeal  from  district  court,  Brazos  county; 
J.  N .  Henderson.  Judge. 

Ford  dk  Doremus,  for  appellant.  Asst. 
Atty.  Qen.  Davidson,  for  the  State. 

Whitb,  F.  J.  But  a  single  question  is 
necessary  to  be  determined  on  this  appeal, 
and  that  is  as  to  the  admissibility  of  the  de- 
fendant's confessions  to  the  witness  Dawson. 
Dawson  was  the  sheriff  of  Brazoa  county,  and 
as  such  arrest<Hl  tlie  defendant.  Defendant 
made  two  confessions  to  Dawson;  (he  first 
Just  after  his  arrest,  and  when  the  sheriff 
was  taking  him  to  jail.  Dawson  told  the  de- 
fendant "that  there  was  no  doubt  but  that  he 
was  one  of  the  guilty  parties,  and  if  be  would 


tell  all  about  it,  so  that  be  [Dawson]  coul^ 
get  all  tlie  guilty  parties,  he  [Dawson]  would 
do  what  he  could  for  him  in  his  case;  it  may 
1)0  of  interest  to  you,  and  to  me,  too."     But 
he  also  told  defendant  that  whatever  he  told 
him  about  it  would  be  used  as  evidence  against 
him.     Defendant  then  confessed  his  gruilt. 
A  second  confession  was  made  by  defendant 
after  he  was  in  jail.     He  sent  for  Dawson, 
and  told  bim  that  he  wanted  to  tell  him  all 
about  the  case.   Dawson  informed  the  defend- 
ant that  "  whatever  he  said  would  be  used  in 
evidence  against  him,  [defendant,]  but  if  he 
would  tell  him  all  about  it,  so  that  he  coald 
get  all  the  parties,  be  would  do  what  he  ooHid 
for  him  in  bis  case."     Defendant  then  con- 
fessed his  connection  with  the  crimei     The 
first  confession  Was  excluded  as  evidence  from 
the  jury;  the  second  was  permitted  to  be  in- 
troduced as  evidence,  over  objections  by  the 
defendant.    A  confession,  to  be  admissible 
at  all,  must  be  freely  made,  and  without  com- 
pulsion or  persuasion,  and,  if  the  party  is  in 
jail,  it  m  ust  be  made  voluntarily,  after  hav- 
ing first  been  cautioned  that  it  may  l>e  used 
against  him.     Code  Crim.  Proo.  arts.  749, 
750.    The  confession  is  not  admissible,  un- 
less it  was  voluntarily  and  freely  made,  un- 
influenced by  persuasion  or  compulsion,  not 
induced  by  any  promise  creating  hope  of  ben- 
efit, or  any  threats  creating  fear  of  punish- 
ment.   Mr.  Wharton  says:   "It  has  l)een  gen- 
erally held  that  any  advice  to  a  prisoner  by  a 
person  in  authority,  telling  him  it  would  be 
better  for  him  if  he  confesses,  vitiates  a  con- 
fession induced  by  it.    Lately,  however,  this 
has  been  greatly  qualified,  and  it  is  now  held 
that  there  must  be  a  positive  promise,  made 
or  sanctioned  by  a  person  in  authority,  to  jus- 
tify the  exclusion  of  the  confession. "   Wbart. 
Crim.  £v.  (8th  Ed.)  §  651.    He  further  says: 
"  In  conclusion,  we  may  hold  that  a  confession 
is  only  to  be  excluded  on  the  grounds  of  un- 
due influence  when  it  is  elicit«l  by  temporal 
inducement,  e.  g„  by  threat,  promise,  or  hope 
of  favor,  held  out  to  the  party  in  respect  to 
his  escape  from  the  charge  against  him  by  a 
person    in  authority,  under  circumstances 
likely  to  lead  to  a  false  statement,  or  where 
there  ia  reason  to  presume  that  such  person 
appeared  to  the  party  to  sanction  such  a  threat 
or  promise.    If  the  influence  applied  was 
such  as  to  make  the  defendant  believe  bis 
condition  would  be  bettered  by  making  a  con- 
fession, true  or  false,  this  excludes;  but  if 
not,  the  confession  is  sidmissible. "    Id .  §  673; 
Thompson  v.  State,  19  Tex.  App.  595;  Nee- 
ley's  Case,  27  Tex.  App.  324,  11  S.  W.  Bep. 
376;  WUlson,  Crim.  St.  §  2472.    Here  the 
sheriff  told  the  defendant  "if  he  would  tell 
him  all  about  it,  so  that  he  could  get  all  the 
parties,  he  would  do  what  he  could  for  him 
in  his  case."     This  was  not  only  a  promise, 
but  a  persuasive  and  a  positive  one.  by  an 
officer  high  in  authority,  and  one  in  every 
way  calculated  to  make  the  defendant  be- 
lieve that  his  condition  would  be  bettered  by 
making  the  confession.     We  are  of  opinion 
that  the  confession  was  inadmissible,  and  fw 
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error  in  its  adnaission  the  Jndgtfient  is  re- 
versed, and  the  cause  remanded.  Beveraed 
and  remanded. 


Babtom  v.  Statb. 

(Court  df  Appeal*  of  Texas.    April  80, 1890.) 

OBSTBVomre  RAnjtOA.D  Tiucx  —  Indiotmbitt  — 
Etisbnob. 

1.  An  Indiotment  following  the  language  of 
Pen.  Code  Tez.  art  678,  and  charging  that  defend- 
ant did  willfully  place  an  obstruction  upon  the 
track  of  a  railroad,  "whereby  the  lives  of  persons 
were  endangered, "  is  sufficient,  without  specify- 
ing the  persona  whose  lives  were  endangered. 

2.  Testimony  was  admitted  that  defendant 
placed  another  obstruction  on  the  track,  about 
three-fonrths  of  a  mile  from  the  one  charged  in 
the  tndlotment,  and  very  soon  after  the  flrst  Held 
that,  though  they  were  separate  and  distinct  of- 
fensea,  stul,  having  been  contemporaneous,  the 
oommlssiott  of  the  second  was  admissible  to  show 
the  motive  or  Intent  of  the  first,  and  also  as  a  part 
of  there* geatCB. 

8.  Failure  of  the  court  to  Instruct  the  Jury  as 
to  the  purpose  for  which  such  evidence  was  ad- 
mitted, and  to  restrict  their  consideration  of  it  to 
that  purpose,  was  fundamental  error,  which,  even 
if  there  had  been  no  exception,  would  require  a 
reversaL 

Appeal  from  district  court,  Colorado  coun- 
ty; Gbobgb  McGokhiok,  Judge. 
Ami.  Attif.  Qen.  Davtdson,  for  the  Stale. 

WrLiiSON,  J.  It  is  charged  in  the  indict- 
ment that  the  defendant  "did  willfully  place 
an  obstruction,  to- wit,  a  large  piece  of  timber 
and  rocks,  upon  the  traclc  of  a  railroad  there 
situated,  to-wit,  the  track  of  the  Galveston, 
Harrisburg  &  San  Antonio  Railroad,  where- 
by the  lives  of  persons  were  endangered." 
We  think  the  indictment  is  sufficient.  It  was 
not  necessary  to  specify  therein  the  persons 
whose  lives  were  endangered.  ItfoHows  the 
language  of  the  statute  deflning  the  offense. 
Pen.  Code,  art.  678.  Upon  the  trial,  over  ob- 
jections made  by  defendant,  the  state  was 
permitted  to  prove  another  obstruction  in  ad- 
dition to  the  one  charged  in  the  indictment, 
which  other  obstruction  was  made  on  the 
same  night,  and  very  soon  after  the  flrst  one, 
but  at  a  point  on  the  railroad  some  three- 
fourtha  of  a  mile  distant  from  the  place  of  the 
first  obetruction.  It  was  proved  that  the  de- 
fendant assisted  In  placing  both  obstructions 
upon  the  track.  There  was  no  error  In  ad- 
mitting the  testimony  as  to  the  second  ob- 
struction. Although  the  second  obstruction 
constituted  a  separate  and  distinct  transac- 
tion from  that  charged  in  the  Indictment, 
still  the  two  o&enses  were  committed  con- 
temporaneously, and  the  commission  of  the 
second  was  admissible  for  the  purpose  of 
showing  the  motive  or  intent  with  which  the 
flrst  was  committed,  and  also  for  the  purpose 
of  developing  the  ret  gesta  of  the  first  offense. 
"Willson,  Crlm.  St.  §§  2496,  1295.  But, 
while  said  testimony  was  admissible,  it  de- 
volved upon  the  court  to  instruct  the  Jury  as 
to  the  purpose  for  which  it  was  admitted,  and 
to  restrict  their  consideration  of  it  to  that 
purpose  only.  This  the  court  failed  to  do, 
and  the  defendant  reserved  a  bill  of  exception 


to  the  charge  because  of  such  omission. 
Even  if  an  exception  had  not  l)een  reserved 
to  the  charge,  theomission  specified  is  funda- 
mental error,  and  leaves  this  court  with  no 
discretion  as  to  the  disposition  to  be  made  of 
the  case.  Willson,  Crim.  St.  gS  2344.  2368; 
Reno  V.  State,  25  Tex.  App.  102,  7  8.  W.  Rep. 
582;  Gentry  v.  State,  25  Tex.  App.  614,  8  S. 
W.  Rep.  925;  Rogers  v.  State,  26  Tex.  App. 
404,  9  S.  W.  Rep.  762.  The  judgment  is  re- 
versed, and  the  cause  Is  remanded,  because 
of  said  error  of  omission  In  the  charges 


In  re  Junehan  et  oZ. 

(Court  df  Appeals  <if  Texas.    May  8, 1890.) 
Courts— Tebms— Habeas  Corfus. 

1.  Rev.  St.  Tez.  art  1502,  provides  that  terma 
of  the  criminal  district  court  shall  be  held  in  Qal- 
veston  on  the  first  Monday  in  January,  Uarch, 
May,  July,  and  November.  "The  terms  of  said 
courts  may  continue  four  weeks. "  Seld,  that  the 
terms  expire  at  12  o'clock  Saturday  nignt  of  the 
fourth  week,  and  that  a  verdict  and  judgment  ren- 
dered on  the  next  day  were  void. 

2.  Where  a  judgment  i*  rendered  when  the 
court  is  not  in  session,  it  is  not  the  act  of  the  court, 
and  consequently  is  not  appealable.  Habeas  oor- 
pus  is  the  proper  remedy  to  avoid  the  judgment* 

On  application  for  haheat  corpus. 

8tubbs  <£  Stubbs  and  Waul  d-  Walker,  for 
relators.  Aast.  Atty.  Qen.  Davidson,  for  the 
State. 

HxTBT,  J.  The  terms  of  the  criminal  dis- 
trict court  for  Galveston  county  are  limited, 
as  to  time  of  commencing  and  euding,  bv 
article  1502  of  the  Revised  Statutes.  That 
article  provides  that  "said  judge  shall  hold  a 
term  of  said  court  in  the  city  of  Galveston, 
county  of  Galveston,  on  the  first  Mondays  in 
the  months  of  January,  March,  May,  July, 
and  November.  •  *  *  The  terms  of  said 
courts  may  continue  four  weeks,  unless  the 
business  be  sooner  disposed  of."  The  first 
Monday  of  March,  1890,  is  made  the  flrst 
day,  or  the  beginning  day,  for  the  March 
term.  Applicants,  being  indicted  in  the 
criminal  district  court  of  the  city  and  county 
of  Galveston,  were  placed  on  trial  on  the 24th 
day  of  March,  1890.  The  trial  continued, 
witliout  verdict  of  the  jury,  until  Sunday 
morning,  March  80,  1890,  between  t^he  hours 
of  7  and  8  o'clock  a.  h.,  when  the  jury  re- 
turned a  verdict  finding  the  applicants  W. 
T.  Allen,  Henry  Weyer,  and  Fred  Koehler 
guilty  of  muider  in  the  second  degree,  and 
Charles  Junenian  guilty  of  manslaughter. 
On  the  same  day,  March  SO,  1890,  applicants 
moved  in  arrest  of  judgment,  upon  the  ground 
that  no  legal  judgment  could  be  entered,  be- 
cause the  verdict  was  returned  into  court  on 
Sunday,  March  30,  after  the  term  had  ex- 
pired. On  the  Slst  day  of  March  the  mo- 
tion was  overruled,  and  judgment  entered, 
and  sentence  pronounced.  Until  placed  on 
trial,  applicants  were  under  bonds,  which 
appear  among  the  papers  in  this  case.  Be- 
lieving the  verdict  and  judgment  thereon  to 
be  void,  and  l>elieving  that  they  have  no  ap- 
peal to  this  court,  the  applicants  have  present- 
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ed  to  this  court  their  application  for  the  writ 
of  habeas  corpus,  seeking  to  have  said  ver- 
dict and  judgment  declared  void,  and  to  be 
released  upon  their  bonds. 

If  these  applicants  have  or  had  the  right  to 
appeal  their  case  to  this  court,  the  writ  will 
not  be  awarded.  Does  an  appeal  lie,  under 
the  above  facts?  is  the  first  question.  Pre- 
liminary  to  this,  another  question  arises, 
which  is,  when  did  the  term  of  the  court  ex- 
pire? This  question  arose  in  Harper  v.  State, 
43  Tex.  431.  Gould,  J.,  sajs:  "We  are  of 
the  opinion  that  the  'two  weeks'  during 
which  the  term  might  continue  ended  at  12 
o'clock  on  the  night  of  Saturday,  March  20tb. 
The  r'hle  of  the  common  law  forbids  any  ju- 
dicial act  on  the  Sabbath.  Citing  Nabors  y. 
State,  6  Ala.  203;  Baxter  v.  People,  3  Gil- 
mim,  368;  *  *  *  Story  v.  Elliot,  8  Cow. 
27.  The  well-established  usages  of  the  peo- 
ple and  courts  of  this  and  the  other  states  of 
the  Union  require  that  the  word  ■  weeks '  be 
construed  as  embracing  only  the  six  judicial 
days  of  the  final  week  of  the  term.  ♦  •  • 
It,  however,  we  look  to  our  statute  alone,  it 
is  evidently  intended  that  the  court  should 
end  on  Saturday  night.  Article  3150,  Pasch. 
Dig.,  is:  *  If  at  the  time  a  verdict  is  returned 
into  court  there  be  less  tlian  six  hours  re- 
maining before  the  court  must  by  law  ad- 
journ, it  shall  be  lawful,  and  shall  betheduty 
of  the  district  judge  to  sit  during  the  whole 
of  Saturday  night  and  Sunday  for  the  purpose 
of  enabling  the  defendant  to  move  for  a  new 
trial,  or  in  arrest  of  Judgment,  and  prepare 
his  cause  for  the  supreme  court.'  In  thus 
providing  for  a  particular  case  in  wiiich  the 
court  may  continue  for  certain  purposes  be- 
yond the  time  it  must  otlierwise  adjourn,  it 
is  plain  that  an  adjournment  on  Saturday 
night  is  intended."  This  opinion,  and  the 
authorities  therein  cited,  would  seem  to  set- 
tle conclusively  that  the  term  ended  at  12 
o'clock  on  the  night  of  Saturday,  March  30th. 
The  verdict  and  judgment  then  being  re- 
turned and  entered  after  the  expiration  of  the 
term  of  the  court,  could  applicants  appeal 
therefrom? 

The  authorities  are  not  in  harmony  upon 
this  subject, — that  is,  there  is  an  apparent 
conflict..  In  Harper's  Case  the  appeal  was  en- 
tertained, but  the  question  was  not  raised. 
in  the  Fuller  and  Wimberly  Case,  19  Tex. 
App.  241,  the  verdict  and  judgment  were  re- 
turned and  entered  by  a  court  in  term-time. 
So  with  the  Lott  Case,  18  Tex.  App.  627; 
McNeese's  Case,  19  Tex.  App.  48;  Smith's 
Case,  Id.  95.  In  Doss  v.  Waggoner,  3  Tex. 
515,  the  judgment  was  render^  by  the  dis- 
trict court  at  a  time  when  by  law  that  court 
bad  no  power  to  hear  and  determine  cases. 
Upon  this  state  of  case.  Chief  Justice  Hemf- 
Biix  observes:  "The  court  had  no  jurisilio- 
tion  to  try  and  determine  causes  at  the  time 
these  judgments  purport  to  have  been  ren- 
dered. There  was  in  fact  no  court  in  session, 
and  no  judgments  could  by  law  have  boen 
pronounced,  and  consequently  they  are  not 
only  absolute  nullities  in  the  ordinary  signiti- 


catlon  of  the  term,  when  applied  to  judg- 
ments of  courts  having  no  jurisdiction  over 
the  subject-matter  of  the  parties,  but  they 
are  not  even  the  acts  of  a  court,  and  ars 
therefore  not  susceptible  of  appeal  or  the  sub- 
ject of  revision  in  an  appellate  tribunal. 
This  distinction  has  been  recognized  in  the 
cases  of  Hodges  v.  Ward,  1  Tex.  244.  •  •  ♦ 
and  vide  [Osgood  v.  Thurston,]  23  Pick. 
[110.]"  These  cases  are  directly  in  point, — 
the  distinction  resting  here:  If  the  judg- 
ment be  rendered  by  a  court,  though  abso- 
lutely void,  an  appeal  will  lie.  But  if  the 
purported  judgment  was  rendered  when  the 
court  was  not  in  session,  the  term  having 
expired,  such  judgment  would  not  be  the  act 
of  a  court,  and  consequently  not  the  subject 
of  appeal  or  revision.  These  propositions 
are  evidently  correct.  Let  us  notice  the  last 
proposition  briefly.  The  term  expired  at  12 
o'clock  of  Saturday  night,  March  30,  1890. 
From  that  time  there  was  no  court;  hence  no 
order,  ruling,  judgment,  or  sentence  would 
be  the  act  of  a  court,  and  could  constitute  no 
part  of  the  record  on  an  appeal.  The  mo- 
tions in  arrest  and  for  new  trial  and  notice  of 
appeal  would  be  void,  and  could  constitute  no 
part  of  the  record.  IJnless  an  order  had  tieen 
made  in  term-time  for  that  purpose,  a  state- 
ment of  facts  could  not  be  approved  by  the 
judge.  This  court  would  not  hesitate  to  dis- 
miss an  appeal  in  the  absence  of  verdict, 
judgment,  or  notice  of  appeal  given  in  term- 
time.  We  are  of  the  opinion  that  the  writ 
should  be  granted.    Ordered  accordingly. 


Orebn  f).  State. 
(Court  of  Appeals  of  Texas.    May  8, 1890.) 
Thbtt  vbok  THa  Pbbson— iNDioncairr— Evi- 

DBMCB. 

1.  An  Indictment  for  the  theft  of  "one  five- 
dollar  bill  In  money,  of  the  value  of  five  dollars, " 
suffloiently  desoribes  the  stolen  property,  under 
Code  Crlm.  Free.  Tex.  art.  427,  providing^  that, 
whenever  it  becomes  necessary  to  describe  prop- 
erty of  any  kind  in  an  indictment,  a  general  de- 
scription of  the  same  by  name,  kind,  quantity, 
number,  and  ownership,  if  known,  shall  be  aoffl- 
cient. 

8.  On  indictment  for  theft  from  the  person  Uie 
oonrt  need  not  instrnot  the  jury  on  the  question  of 
value,  since  under  Fen.  Code  Tex.  art.  744,  provid- 
ing that  one  convicted  of  such  crime  shall  be  pun- 
ished "  by  confinement  in  the  pentitentiary  not  less 
than  two,  nor  more  than  seven,  years,  "  such  offense 
is  per  se  a  felony,  and  it  is  not  necessary  to  allege  or 
prove  the  value  of  the  stolen  property. 

8.  Evidence  that  the  owner  of  stolen  money 
felt  some  one  touch  his  pocket  containinfr  h& 
purse,  and  that  on  looking  around  quickly  he  saw 
defendant's  hand  holding  the  purse  pass  from  his 
to  defendant's  pocket,  is  ■ufSclent  to  prove  theft 
from  the  person,  under  Pen.  Code  Tex.  art.  745, 
which  provides  that  ■'the  theft  must  be  oommttted 
without  the  knowledge  of  the  person  from  whom 
the  property  is  taken,  or  so  suddenly  as  not  to  al- 
low time  to  make  resistance  before  the  property  is 
carried  away. " 

Appeal  from  district  court,  Houston  ooun- 
ty;  F.  A.  Williams,  Judge. 

Indictment  of  John  Qreen  for  larceny  of 
money.  Zach  Tolliver,  the  alleged  injured 
party,  testlQed,  in  substance,  that  be  and  six 
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or  seven  others,  including  the  defendant, 
spentthe  greater  part  of  Christmns  Eve  night, 
1889,  playing  cards  in  an  apartment  in  the 
rear  of  a  s^oon  in  Crockett,  Tex.  When 
defendant  had  lost  all  of  his  money,  he  asked 
the  witness  to  lend  him  25  cents,  which 
amonnt  the  witness  agreed  to  give  him,  but 
for  some  reason  he  failed  to  do  ao.  Soon  aft- 
erwards the  defendant  knelt  down  near  where 
the  witness  was  kneeling.  Presently  the  wit- 
ness felt  a  touch  on  his  hip  pocket,  in  which 
he  had  his  purse  of  money.  Looking  around 
instantly,  he  saw  the  defendant's  hand,  in 
which  he  held  the  witness'  purse  of  money, 
passing  from  witness'  to  his  own  pocket. 
Witness  was  winning  at  the  time,  and  said 
nothing  to  defendant,  believing  and  hoping 
that  defendant  whs  in  jest,  and  would  soon 
return  the  purse  and  money.  When,  how- 
ever, the  defendant  started  off  towards  the 
alley,  a  few  minutes  later,  witness  called  up- 
on him  to  stop  and  return  the  purse  and 
money.  Defendant  stopped  in  the  dark, 
about  20  feet  from  where  lie  took  the  money, 
and  denied  that  he  had  it.  A  light  was  then 
procured,  and  the  purse  was  found  on  the 
ground  where  the  witness  stopped  the  de- 
fendant. When  taken,  the  purse  contained 
S20,  consisting  of  one  $5  bill,  two  02  bills, 
two  $2.50  gold  pieees,  and  tlie  rest  in  silver. 
When  recovered  the  purse  contained  only 
one  of  the  gold  pieces,  one  of  the  82  bills, 
and  some  small  change  in  silver.  Witness 
then  demanded  the  return  of  his  money, 
which  defendant  denied  having.  The  wit- 
ness then  induced  the  defendant  to  re-enter 
the  apartment  to  await  daylight,  for  the  pur- 
pose of  being  searched  by  the  sheriff.  He 
managed  to  keep  defendant  In  the  room  for 
some  time,  but  finally  the  defendant  left,  and 
witness  never  recovered  his  money.  Others 
of  the  parties  present,  testifying  for  the  state 
and  defendant,  narrated  the  transaction  sub- 
stantially as  did  the  witness  ToUiver,  except 
that  none  of  them  saw  the  defendant  remove 
the  purse  from  Tolliver's  pocket,  or  have  it 
in  his  hand.  It  was  shown  by  two  or  more 
witnesses  that  on  the  morning  of  the  next 
day  the  defendant  was  seen  in  possession  of 
812  or  $lb  in  silver  and  currency.  A  wit- 
ness for  the  defense  testified  that  be  loaned 
the  defendant  $15.  $20,  or  825  on  the  morn- 
ing after  the  alleged  theft,  and  that  the 
money  thus  loaned  him  was  in  currency  and 
silver. 

Adams  <£  Adams,  for  appellant.     W.  L. 
Davidson,  Asst.  Atty.  Gen.,  for  the  State. 

White,  P.  J.  This  appeal  is  from  a  Judg- 
ment of  conviction  for  the  crime  of  theft 
from  the  person.  Pen.  Code,  arts.  744,  745. 
The  two  modes  by  which  this  offense  may  M 
committed,  as  laid  down  in  article  745,  subd. 
2,  were  separately  charged,  two  counts  being 
used  in  the  indictment  for  that  purpose. 
The  property  alleged  to  have  been  stolen  is 
described  as  "one  five-dollar  bill  in  money, 
of  the  value  of  five  dollars. "  A  motion  was 
made  in  arrest  of  judgment  upon  the  ground, 
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mainly,  that  the  property  was  insnfiBcienHy 
described,  if,  indeed,  it  was  described  at  all. 
It  is  insisted  that  it  should  have  been  de- 
scribed as  "bank-bills"  or  "paper  currency 
money  of  the  United  States;"  that  simply  to 
allege  "one  five-dollar  bill  in  money"  de- 
6cril)es  nothing.  Our  statute  provides  the 
rule  with  regard  to  the  description  of  prop- 
erty whenever  it  becomes  necessary  to  give 
it  in  an  indictment,  as  follows,  viz.:  "When 
it  becomes  necessary  to  describe  property  of 
any  kind  in  an  indictment,  a  general  descrip- 
tion of  the  same  by  name,  kind,  quantity, 
number,  and  ownership,  if  known,  shall  be 
sufflcient."  etc  Code  Crim.  Proc.  art.  427. 
This  article  is  a  new  provision  added  by  the 
revisers  to  our  Code  of  Criminal  Procedure, 
and  dispenses  with  the  great  particularity 
required  prior  thereto  in  the  description  of 
property,  especially  money.  Willson,  Crim. 
St.  §  1256.  A  particular  description  of  the 
property  stolen  is  not  necessary ;  if  it  be  de- 
scribed specially  by  the  name  usually  applied 
to  It,  that  will  be  sufflcient.  Bigno witty  v. 
State,  17  Tex.  521.  A  bank-bill  or  currency- 
bill,  when  spoken  of  a»  money.  Is  usually 
called  "a  bill,"  without  adding  the  words 
"bank-bill"  or  "United  States  currency-bill." 
When  tlie  words,  "one  flve-duUar  bill  in 
money, "  are  used  to  designate  it,  we  under- 
stand that  a  paper  bill,  of  the  denominHtion 
and  value  of  five  dollars, — a  circulatinj^ 
medium  which  passes  as  money, — is  meant. 
In  Bryant  v.  State,  16  Tex.  App.  144,  the 
stolen  property  was  described  as  "one  twenty- 
dollar  gold  piece,  of  the  value  of  twenty  dol- 
lars, and  one  five-dollar  bill  in  money,  of  the 
value  of  five  dollars,"  etc.  It  was  held,  on 
motion  in  arrest  of  judgment  in  that  case, 
that  the  description  was  sufiicient,  under  the 
provisions  of  article  732  of  the  Penal  Code, 
which  declares  "money"  to  be  property,  when 
taken  in  connection  with  article  427  of  the 
Code  of  Criminal  Procedure.  We  are  of 
opinion  that  the  Indictment  suflUsientiy  de- 
scribed the  money,  and  that  the  court  did  not 
err  in  overruling  the  motion  in  arrest  of 
judgment. 

As  to  the  supposed  error  of  omission  in 
the  charge  of  the  court,  it  is  well  settled  by 
i-epeated  decisions  in  this  state  that  in  of- 
fenses of  this  character  (theft  from  the  per- 
son) the  punishment  is  not  graded  by  the 
value  of  the  property  taken  as  in  ordinary 
theft,  but  the  olTense  is  per  ae  a  felony  if 
the  article  taken  be  of  any  value,  and  that, 
therefore,  it  is  neither  necessary  to  allege  ot 
prove  the  value  of  the  property  taken.  Pen. 
Code,  art.  744;  Bennett  v.  State,  16  Tex. 
App.  286;  Shaw  v.  State,  23  Tex.  App.  49S, 
6  8.  W.  Kep.  317;  Willson,  Crim.  St.  g  1312. 

But  It  is  insisted  that  the  evidence  does  not 
support  the  conviction.  Our  statute  provides 
that  "to  constitute  the  offense  it  is  necessary 
that  the  following  circumstances  concur:  (1) 
The  theft  must  be  from  the  person;  it  is  not 
sufficient  that  the  property  be  merely  in  the 
presence  of  the  person  from  whom  it  is  taken. 
(2)  The  theft  must  be  committed  without  the 
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knowledii^  of  the  person  from  whom  the  prop- 
erty is  taken,  or  so  suddenly  as  not  to  allow 
time  to  make  resistance  before  the  property  is 
carried  away.  (3)  It  is  only  necessary  ttiat  the 
property  stolen  should  have  gone  into  the 
possession  of  the  thief;  it  need  not  be  carried 
away  in  order  to  complete  the  offense." 
Pen.  Code,  art.  745. 

ToUiver,  the  owner  of  the  stolen  money. 
In  his  testimony  as  to  the  transaction,  says: 
"I  felt  some  one  touch  my  pocket  which  oon- 
>tained  the  purse,  and  this  attracted  my  at- 
•tention.  Looking  around  quickly,  I  saw 
-John  Green's  [defendant's]  hand  passing 
Jrom  my  pocket  to  his,  and  saw  in  his  hand 
«ny  purse  containing  the  money,  etc.  I  said 
nothing  to  defendant,  hoping  and  believing 
be  was  in  Jest,  and  would  soon  return  my 
purse  and  money."  Defendant  did  not  re- 
turn the  money,  bnt  shortly  after  started  to 
leave  the  placet  when  Tolliver  accused  him 
of  having  taken  it,  which  charge  he  denied. 
The  purse  was  found  lying  upon  the  ground 
at  the  place  defendant  was  standing  when 
Tolliver  stopped  him  and  charged  him  with 
having  taken  it.  When  found  and  recovered 
by  Tolliver,  a  85  bill  had  been  taken  out  of 
the  purse.  The  contention  is  that'  Tolliver 
icnew  that  defendant  had  taken  the  purse* 
.-and  by  resistance  could  have  prevented  him 
from  carrying  it  away,  and  that,  this  being 
so,  the  crime  was  not  theft  from  the  person, 
under  the  latter  ciaose  of  subdiYision  2  e< 
'  the  statute.  But  It  is  to  be  noted  that  at  the 
time  Tolliver  saw  him  he  bad  already  taken 
ithe  purse  without  Tolliver's  knowledge,  and 
vuddeniy.  He  bad  it  already  in  his  posses- 
sion; and  nnder  sulidivision  Sof  the  statute 
the  offense  was  complete, — it  was  not  neces- 
sary that  It  should  be  carried  away.  This 
'Case  is  not  like  the  case  of  Kerry  v.  Stat«,  17 
Tex.  App.  178,  where  the  money  was  forcibly 
taken  from  the  hands  of  Brewer,  and  with 
bis  knowledge,  but  so  suddenly  as  not  to  al- 
low time  to  make  resistance  before  it  was 
carried  away.  In  that  case  the  taking  was 
in  the  presence  of  Brewer;  the  property  was 
taken  suddenly  and  forcibly  from  his  person, 
and  when  he  knew  of  the  taking  at  the  very 
time  it  was  being  done.  In  such  a  case  the 
act  must  be  so  sudden  as  not  to  admit  of  re- 
«istance  to  the  taking  and  carrying  away, — 
iiiat  is,  before  tiie  taking  is  complete.  In 
Flynn  t.  State,  42  Tex.  301.  the  pocket-book 
in  the  pocket  of  the  owner  was  seized  by  the 
accusiKl,  who  inserted  his  liand  into  the  pock- 
et without  the  knowledge  or  consent  of  the 
owner.  He  had  drawn  the  bock  half  way 
out  of  the  pocket,  when,  upon  being  detected 
in  the  act,  the  accused  relinquished  his  hold 
upon  it,  and  it  was  held  that  these  facts  con- 
stituted theft  from  the  person  under  our 
statute.  In  Dukes'  Case,  22  Tex.  App.  192, 
2  S.  W.  Rep.  590,  it  is  said  tliat  "in  theft 
from  the  person,  as  in  other  thefts,  the  of- 
fense is  complete  when  the  property  has  gone 
into  the  possession  of  the  thief.  It  is  not 
essential  to  the  completion  of  the  offense  that 
the  property  be  carried  uway  by  the  thief. 


*  *  *  A  taking  of  the  property  Inciades 
a  carrying  away  thereof,  within  the  meaning 
of  the  statute.  If  the  property  was  taken  so 
suddenly  as  not  to  allow  time  to  make  resist- 
ance, it  was  also  carried  away  so  suddenly  as 
not  to  allow  time  to  make  resistance.  Such 
we  hold  to  be  the  meaning  and  intent  of  ttie 
statute,  construing  its  several  provisions  to- 
gether." The  fact  that  Tolliver  knew  de- 
fendant had  taken  the  purse  after  it  had 
already  gone  into  defendant's  possession, 
suddenly,  and  without  his  [Tolliver's]  knowl- 
edge when  it  was  being  taken,  and  that  after 
Tolliver  knew  of  it  he  might  or  could  by  re- 
sistance have  prevented  defendant  from  then 
carrying  it  away,  does  not  alter  or  affect  the 
case.  Defendant's  offense  was  complete,  be- 
cause before  Tolliver  knew  it  the  property 
iiad  been  taken,  and  was  in  the  defendant'* 
poosession.  There  is  no  error  in  the  convic- 
tion, and  the  judgment  is  affirmed. 


In  r«  BoBiNsoN. 
(Court  4/'  A.ppeala  of  Texa*.  May  14, 189a) 
iMBPSonox— Oils — Btatutobt  CoHsxBaonox. 
Act  Tex.  April  5, 1889,  (Oen.  Laws,  133,)  eo- 
tltled  "An  act  to  provide  for  the  inapeoUon  of  re- 
fined oils  which  are  the  product  of  petroleum,  and 
which  may  be  used  for  lUumlnatlnff  purposes  with- 
in this  state,  and  to  regulate  we  sale  and  use 
tiiereof,  and  to  provide  penalties  for  violations  of 
the  same,  "in  sections  ooatains  a  proviso:  "Pro- 
vldedr  It  sbaU  not  be  necessary  to  inspect  one  which 
lias  been  Inspected  nnder  a  law  of  another  stataw  * 
Held  that,  notwithstanding  the  use  of  the  word 
"one"  instead  of  "oU,"  the  Intention  of  the  legis- 
lature to  exempt  from  Inspection  in  the  state  oils 
that  had  been  inspected  under  the  laws  of  another 
state  was  manifest. 

On  ?iabeaa  corptu. 

S.  P  Turner,  for  relator.  AmU  Attg. 
Qen.  Davidson,  for  the  State. 

HiTRT,  J.  This  is  an  application  for  an 
original  writ  of  habeas  corpus.  The  writ  was 
issued  by  this  court  on  a  former  day  of  the 
present  term,  and  has  been  served,  and  proper 
return  made.  Tlie  case  was  submitted  on  an 
agreed  statement  of  facts,  from  which  it  ap- 
pears that  the  applicant  did,  in  tlie  city  of 
Houston,  Harris  county,  Tex.,  in  April  of  the 
present  year,  sell  one  barrel  of  petroleum, 
containing  40  gallons  of  said  oil.  for  illumi- 
nating purposes;  that  tlie  same  was  sold  by 
him  before  being  inspected  and  branded  by 
the  state  inspector  of  oils  under  the  provis- 
ions of  the  act  of  1889,  (Gen.  Laws,  122;) 
tliat  the  laws  of  the  state  of  Louisiana  pro- 
vide for  the  inspection  of  oils  such  as  are 
embraced  in  the  law  of  Texas,  and  that  the 
40  gallons  of  oil  sold  by  the  applicant  liad 
been  inspected  by  the  state  inspector  of  oils 
of  Louisiana,  and  had  been  branded  as  ap- 
proved, all  in  the  manner  required  by  the  law 
of  that  state;  that  the  applicant  is  in  custody 
under  a  warrant  issued  by  a  justice  of  the 
peace  of  Harris  county  upon  complaint  charg- 
ing bim  with  selling  said  barrel  of  oil  before 
tlie  same  was  inspected  and  branded  by  an 
offlcei- of  Texas,  og^ed  byL-OOglC 
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The  prospcntlon  is  baaed  upon  section  6  of 
the  act  of  April  5,  1889.  The  title  of  that 
net  is:  "An  act  to  provide  for  the  inspection 
uf  reflned  oils  wttich  are  the  product  of  petro- 
leum, and  which  may  i»  used  for  illuminat- 
ing purposes  within  this  state,  and  to  regu- 
late the  sale  and  use  thereof,  and  to  provide 
penalties  for  violations  of  the  same."  The 
latter  clause  of  the  third  section  of  the  act 
reads:  "Provided,  it  shall  not  be  necessary 
to  inspect  one  which  has  been  inspected  un- 
der a  law  of  another  state. "  As  the  oil  sold 
by  the  applicant  had  been  inspected  under 
the  law  of  another  state,  (Louisiana,)  tlie  ap- 
plicant contends  that  it  was  not  subject  to 
inspection  in  this  state  unless  its  inspection 
was  requested  by  him.  Counsel  for  the  state 
contends  that,  though  inspected  under  the 
law  of  another  state,  still  it  is  necessary  that 
it  be  inspected  in  this  state,  as  required  by 
said  act  of  April  5,  1889;  that  the  proviso 
above  quoted  is  absolutely  void  because  un- 
intelligible and  without  meaning. 

If  weoan  arrive  at  the  intention  of  the  leg- 
islature, then  we  should  enforce  that  inten- 
tion. What. did  the  legislature  mean  or  in- 
tend by  that  proviso?  This  intention  isal>- 
solutely  certain,  though  the  proviso  does  con- 
tain the  word  "one"  instead  of  "oil."  It  is 
evident  that  the  intention  was  to  exempt  from 
inspection  in  this  state,  oil  which  had  l)een 
Inspected  under  the  law  of  another  state.  A 
consideration  of  the  entire  act  demonstrates 
this  intention.  The  context  of  the  proviso 
renders  this  certain.  Take  the  word  "one" 
from  the  sentence,  and  the  subject-matter  of 
the  act,  and  the  context  of  the  proviso,  would 
force  "oil"  to  occupy  the  blank  thus  left. 
The  object  of  the  law  was  to  have  certain  oil 
inspected,  the  ultimate  object  being  the  pro- 
tection of  the  people;  the  inspection  of  said 
oil  being  the  means  prescribed  to  prevent 
protwble  danger  to  the  lives  and  property  of 
tlie  people  of  tliis  state  by  the  use  of  unin- 
spected oil.  Now,  in  thus  exercising  precau- 
tion for  the  protection  of  the  people  of  this 
state,  manifested  in  .said  act,  the  legislature 
bad  the  right  to,  and  it  did,  substitute  an  in- 
spection under  the  law  of  another  state  for  that 
required  in  this  state.  The  proviso  says  tliat 
it  shall  not  be  necessary  to  inspect.  Inspect 
what?  The  subject-matter  of  the  act  being 
the  inspection  of  oil,  it  (the  proviso)  alludes 
to  oil.  It  cannot  possibly  mean  anything  else. 
AVhat  character  of  oil  ?  That  required  by  the 
act  to  be  inspected  in  this  state.  If  it  meant 
any  other  oil,  the  proviso  would  be  the  essence 
of  foolishness.  What  interest  has  this  people 
in  the  inspection  or  non-inspection  of  oils  in 
other  states,  unless  the  oils  inspected  in  other 
states  are  required  to  be  inspected  in  this 
state?  Tiie  object  of  the  act  of  April  5, 1889, 
is  to  bave  inspected  reflned  oils  which  are  the 
product  of  petroleum,  and  which  may  be 
used  for  illuminating  purposes.  The  proviso 
exempts  from  inspection  just  such  oils,  and 
no  other,  tiecause  other  oils  are  not  required 
to  l>e  inspected,  and  as  to  them  there  was  no 
neconity  for  the  proviso. 


But  we  are  told  that  the  inspection  in  an- 
other state  may  not  be  as  thorough  a  test  as 
that  required  by  this  act,  and  that  therefore 
said  act  may  be  rendered  ineffectual.  This 
may  be  so;  but  the  legislature  of  this  state 
is  willing  to  rislc  the  inspection  of  other 
states,  and  the  courts  must  follow  the  law- 
making power.  The  observation  might  have 
been  useful  if  made  to  the  legislature  while 
the  act  was  pending  before  that  body.  We 
are  of  opinion  that  the  applicant  should  be 
discharged,  and  it  is  so  ordered; 


Mats  t.  Statb. 

(Court  of  App^U  of  Texas.    May  8,  i89a) 

Pusa  PasTBitBas-i-StnirDUNa— iRDioTMaNT. 

An  indiotmant  for  swindling,  which  fails  to 

allege  the  ownersbip  of  the  property  acquired  by 

the  swindle,  is  fatally  defective. 

Appeal  from  district  court,  Harrison  coun- 
ty; F.  A.  Williams,  Judge. 

WiUon  &  Lane,  for  appellant.  Aut.  Attg, 
6an.  Davidson,  for  the  State. 

WiUiSON.  J.  This  conviction  is  for  the 
offense  of  swindling,  and  the  indictment  is, 
we  think,  fatally  defective,  because  it  does 
not  allege  the  ownership  of  the  instrument  in 
writing  averred  to  be  the  property  acquired 
by  the  swindle.  It  might  be  inferred  from 
the  allegations  in  the  indictment  that  the  per- 
son who  executed  said  instrument,  and  who 
delivered  the  same  to  the  defendant,  was  at 
the  time  the  owner  of  it.  Bat  inferences 
cannot  be  indulged  in  passing  upon  the  suffi- 
ciency of  an  indictment.  In  the  offense  of 
swindling,  as  in  that  of  theft,  the  indictment 
must  clearly  and  directly  allege  the  owner- 
ship of  the  property  fraudulently  acquired  by 
tlie  defendant.  May  v.  State,  15  Tex.  App. 
430.  Without  discussing  the  defendant's 
plea  of  former  jeopardy,  we  will  say  that,  in 
our  opinion,  it  did  not  state  facts  which  con- 
stituted that  defense,  and  the  exceptions  to 
tlie  plea  were  promptly  sustained.  Because 
the  indictment  is  substantially  defective,  the 
judgment  is  reversed,  and  the  prosecution  is 
dismissed. 


BOWBN  V.  Statb. 
(Court  of  AppeaiB  of  Texas.    May  8, 1890.) 

INTOKHA.TIOIT— AmSKDMINT — VsBDICT. 

L  Code  Crlm.  Froo.  Tex.  art.  480,  subd.  S,  le- 
qnlres  that  an  information  "shall  appear  to  have 
been  presented  in  a  court  having  oompetent  juris- 
diotion  of  the  offense  set  forth. "  Heid  an  excep- 
tion to  an  information,  which  did  not  show  by  af- 
firmative allegation  that  it  was  presented  in  any 
court,  should  nave  been  sustained. 

a.  Suoh  defect  is  one  of  form,  and  the  judg- 
ment should  therefore  be  reversed,  with  leave  to 
amend  the  information. 

8.  Where,  on  a  charge  of  aggravated  assault, 
the  jury  determined  on  a  coaviotion  for  simple  as- 
sault, tue  verdict  should  have  so  speoifled. 

Appeal  from  Guadalupe  county  court;  J. 
Greenwood,  Judge. 

H^.  R.  Neal,  for  appellant.  lAsst.  Aitgi. 
Qen.  Davidson,  for  the  States  by  '^^OOg UC 
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"WTiLi-soN,  J.  One  of  the  atatutory  requl- 
aitea  of  an  iuformation  is  "that  it  shall  appear 
to  have  been  presented  in  a  court  having  com- 
petent jarisdiction  of  the  offense  set  forth." 
Code  Crim.  Proc.  art.  430,  subd.  2.  It  does 
not  appear  from  the  Information  in  this  case, 
except  inferentiallj,  in  what  court  the  same 
was  presented,  or  that  it  was  presented  in 
anj  court.  This  requisite,  like  all  others, 
must  be  made  to  appear  by  direct  affirmative 
allegation.  Code  Crim.  Proc.  art.  432;  State 
T.  Thomas,  18  Tex.  App.  213.  This  defect  in 
the  information,  having  been  pointed  out  by 
exception,  should  have  been  cured  by  amend- 
ment, or  the  exception  should  have  Iseen  sus- 
tained. Other  exceptions  made  to  the  infor- 
mation are  not  maintainable,  because  not  sup- 
ported by  the  record.  It  is  charged  in  the  in- 
formation tliat  both  an  assault  and  battery 
were  committed  by  the  defendant  in  the  house 
of  a  private  family.  We  will  not  determine  the 
question  as  to  the  sufficiency  of  the  verdict, 
further  than  to  say  that,  if  it  was  the  intention 
of  the  jury  to  find  the  defendant  guilty  of  a 
simple  assault  only,  the  verdict  should  have  so 
specified.  Because  of  the  defect  in  the  infor- 
mation above  stated,  the  judgment  is  re- 
versed; but,  said  defect  being  one  of  form, 
and  amendable,  the  prosecution  will  not  be 
dismissed,  but  the  cause  Is  remanded. 


Do88  V.  Statb. 
{Court  of  AppenlM  of  Texa*.    Kay  U,  1890.) 

XSBTT— EVISBSOB— VAKIANCa— iHSTKUOriOira— 

Grabd  Jubt. 

1.  The  indiotmeDt  for  the  thef  t«f  a  bale  of  cot- 
ton laid  the  poesession  in  the  owner.  The  proof 
Showed  that  the  owner  toolc  the  cotton  to  a  gia 
to  be  ginned  and  baled,  and  that  after  this  waa 
done  it  was  put  in  the  gin-yard  with  other  cotton: 
that  the  owner  took  it  from  there,  and  removed  it 
some  fiO  yards  from  the  gin-bouse.  Held,  that 
there  was  no  variance  between  the  allegation  and 
the  proof. 

2.  Defendant  teetlfled  that  he  got  the  ootton 
from  one  S.  at  another  place,  and  proposed  to  give 
a  conversation  with  S.  at  that  time  to  the  effect 
that  S.  said  the  cotton  was  his,  but  that  he  owed 
people  in  W.,  and  was  afraid,  If  he  took  the  cotton 
to  the  cotton  yard  himself,  It  would  be  attached, 
and  that  he  hired  defendant  to  take  it  for  him. 
Held,  that  it  should  have  been  admitted  as  res 
gestCB, — a  part  of  the  transaction  by  which  he 
claimed  to  have  obtained  innocent  possession. 

8.  The  owner  of  the  ootton-gin  was  unable  to 
identify  the  bale  of  cotton  which  defendant  had 
as  prosecutor's  property.  Held  error  to  refuse  to 
charge  that,  in  order  to  convict,  the  jury  mnst  be- 
lieve bOTond  a  reasonable  doul>t  that  it  was  the 
identical  bale  taken  from  proeeoutor. 

4.  The  ooart  charged:  "If  any  person  other 
than  the  defendant  tooK  the  cotton  originally  with- 
out the  aid  or  encouragement  of  the  defendant, 
and  if  afterwards  the  cotton  came  into  the  poosea- 
sion  of  the  defendant,  even  with  the  knowledge 
then  that  it  had  been  stolen,  this  woald  not  con- 
stitute theft  on  the  part  of  defendant;  and  in  such 
case  the  JniT  mnSt  aoqntt,  "—and  refused  to  charge : 
"In  order  to  convict  the  defendant  In  this  case, 
you  must  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  took  Uie  bale  of 
cotton  in  question  from  the  possession  of  K.  [pros- 
ecutor.] if  any  person  other  than  the  defendant 
took  the  ootton,  and  the  said  t>ale  of  ootton  came  in- 
to the  possession  of  the  def  endan  t  after  the  original 
taking,  then  you  should  acquit  defendant,  regard- 


less of  whether  defendant  acted  in  good  ftith  or 
not,  and  regardless  of  whether  he  knew  or  not  as 
to  whether  said  bale  of  cotton  had  been  stolen  by 
another ;  and,  if  you  have  a  reasonable  doubt  up- 
on this  point,  you  will  acquit. '  Held,  that  the 
charge  given  was  in  some  essentials  inaocnrste, 
and  oaloalated  to  mislead,  and  tliat  the  eharge  re- 
fused should  have  been  given. 

5.  Code  Crim.  Proc.  Tex.  art  S77,  provides  that 
an  objection  to  a  grand  juror  shall  be  heard  in  no 
other  way  than  By  ohallenge.  Held,  on  motion 
to  set  aside  indictment  on  the  ground  that  one  of 
the  grand  jurors  waa  not  qualified  to  serve,  that 
article  528,  subd.  8,  providing,  as  a  ground  for  mo- 
tidn  to  set  aside  an  indictment,  "that  some  person 
not  authorised  by  law  was  present  when  the  grand 
Jury  were  deliberating  upon  the  accusation  against 
The  defendant,  or  were  voting  upon  the  same, "  re- 
ferred only  to  persons  other  than  grand  jurors. 
Woods  T.  State,  10  S.  W.  Rep.  lOS,  explained. 

Appeal  from  district  court,  Ellis  county; 
A.  A.  Kehble,  Special  Judg^. 

The  indictment  laid  the  possession  of  the 
stolen  cotton  in  King,  the  owner.  The  evi- 
dence showed  that  King  delivered  to  SbaiTer, 
at  his,  (Shafrer's)gin,  a  quantity  of  cotton  in 
the  seed  to  be  ginned  and  baled ;  that  Shaffer 
ginned  and  baled  said  cotton,  and  put  the 
bales  with  other  bales  of  cotton  in  the  gin- 
yard;  that  about  December  Ist,  a  few  days 
before  the  alleged  theft.  King,  as  a  precau- 
tion against  fire,  caused  bis  said  bales  of  cot- 
ton to  be  removed  from  where  placed  by 
Shaffer,  to  a  point  across  a  creek  about  5U 
yards  from  the  gin ;  that  one  of  the  said  bales 
disappeared  about  the  lime  alleged  in  the  in- 
dictment. Bass  Williams,  an  employe  in  the 
Waxahatcbie  cotton  yard,  testiSed,  In  sub- 
stance, that  defendant  brought  a  bale  of  cot- 
ton to  the  yard  on  the  morning  of  the  first 
Monday  in  December,  1883.  Witness  helped 
him  dump  the  bale  from  the  wagon  to  the 
platform,  and  in  doing  so  observed  that  a 
pieeeof  baling  had  been  cut  from  one  end, 
where  the  number  of  the  bale  should  have 
been  marked.  He  told  defendant  that  some- 
thing was  wrong  alxiut  tke  ootton.  Defend- 
ant replied  that  the  cotton  was  all  right;  that 
cows  had  hooked  the  hole  in  the  end.  Wit- 
ness gave  defendant  a  ticket  for  the  cotton, 
and  defendant  left.  Witness,  upon  reflection, 
concluded  that  he  did  wrong  in  giving  out  a 
ticket,  under  the  circumstances,  and  went  to 
the  public  square  to  find  defendant.  On  iind- 
ing  defendant  be  demanded  the  ticket,  and 
tuld  defendant  that  he  was  going  to  have  him 
arrested  about  the  cotton.  Defendant  de- 
livered the  ticket  to  witness,  and  told  witness 
that  he  could  have  the  ticket  if  he  would  say 
nothing  about  the  transaction.  During  the 
preceding  terra  of  this  court  the  defendant 
asked  the  witness  to  be  easy  on  him  in  his 
testimony.  The  witness  delivered  the  liale 
of  cotton  to  Shaffer  and  John  King  a  day  or 
two  after  he  received  It  from  defendant. 
Shaffer  declined  to  testify  that  the  bale  of 
cotton  received  by  him  and  John  King  from 
Williams  was  King's  missing  bale.  The 
number  had  been  removed,  and  there  was  no 
other  mark  on  the  bale  by  wliich  it  could  be 
identified.  D^endantlived  within  two  miles 
of  Shaffer's  gin. 

In  his  own  behalf,  defendant  testified  that 
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be  reached  Waxahatchie  early  on  the  morn- 
ing of  the  first  Monday  in  December,  1883. 
He  stepped  Into  a  saloon  to  get  a  drink,  and 
Id  that  saloon  met  a  shabby-looking  man  who 
said  his  name  was  Sbelton.  He  gave  Shel- 
ton  a  drink,  and  the  two  left  the  saloon  to- 
gether. Sbelton  then  told  witness  that  he 
bad  a  bale  of  cotton  which  belongeil  to  him, 
(Shelton. )  Witness  took  that  bale  to  the  cot- 
ton yard,  and  did  not  discover  that  the  num- 
ber was  cut  out  until  he  and  Williams 
dumped  It  on  the  platform.  Williams  gave 
witness  a  ticket  for  the  cotton,  but  after- 
wards demanded  the  return  of  the  ticket,  and 
threatened  the  arrest  of  witness.  Witness 
bad  no  recollection  o{  telling  Williams  that  a 
cow  hooked  the  hole  in  the  cotton.  After 
returning  the  ticket  to  Williams,  witness, 
being  afraid  of  arrest,  went  to  the  house  of  a 
relative  in  Ellis  county;  thence,  after  a  few 
days,  he  went  to  Alabama,  wliere  be  re- 
mai  ned  about  three  years.  He  then  returned 
to  Texas,  and  settled  near  Abilene,  where  he 
was  living  when  arrested.  This  witness 
proposed,  but  was  not  permitted,  to  testify 
that,  when  Shelton  delivered  to  him  the  bale 
of  cotton,  he  told  witness  that  he  had  raised 
the  cotton;  that  he  owed  several  of  the  Wax- 
ahatchie  merchants,  and  was  afraid  that,  if 
be  took  the  cotton  to  the  yard  himself,  the 
Bald  merchants  would  attach  it, — and  offered 
witness  a  dollar  to  take  the  cotton  to  the  yard, 
deliver  it,  and  get  a  ticket  for  it;  that,  be- 
lieving Shelton  told  the  truth,  he  Uxdc  the 
cotton  to  the  yard  as  stated. 

The  refusea  requested  charges  read  as  fol- 
lows: "No.  2.  In  order  to  convict  the  de- 
fendant in  this  case,  you  must  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
tbe  defendant  took  the  bale  of  cotton  in 
question  from  the  possession  of  P.  R.  King. 
It  any  person  other  than  the  defendant  took 
the  cotton,  and  tbe  said  bale  of  cotton  came 
into  tbe  possession  of  tbe  defendant  after 
tbe  original  taking,  then  you  should  acquit 
defendant,  regardless  of  whether  defendant 
acted  in  good  faith  or  not,  and  regardless 
of  whether'  he  knew  or  not  as  to  whether 
said  bale  of  cotton  had  been  stolen  by  another; 
and,  if  you  have  a  reasonable  doubt  upon 
this  point,  you  will  acquit.  No.  8.  In  order 
to  convict  in  this  case,  you  should  believe 
from  the  evidence,  beyond  a  reasonable  doubt, 
tliat  the  bale  of  cotton  which  defendant  had 
in  Waxahatohie  was  the  same  identical  bale 
of  cotton  which  belonged  to  witness  P.  B. 
King;  and,  if  yon  have  a  reasonable  doubt  on 
this  point,  you  will  acquit."  The  charge  as 
given  by  the  court,  and  to  correct  which 
special  charge  No.  2,  as  above  set  out,  was 
asked,  reads  as  follows:  "If  any  person  other 
than  the  defendant  took  the  cottou  originally, 
without  the  aid  or  encouragement  of  the  de- 
fendant, and  if  afterwards  the  cotton  came 
into  the  possession  of  tbe  defendant,  even 
with  the  knowledge  then  that  it  had  been 
stolen,  this  would  not  constitute  theft  on  the 
part  of  defendant;  and  in  such  case  tbe  jury 
must  acquit," 


M.  B.  Templeton,  <or  appellant. 
Atty.  Gen.  Davidson,  for  the  State. 


Aiat. 


WiLLsON,  J.  It  was  not  error  to  overrule 
defendant's  motion  to  set  aside  the  indictment. 
It  was  the  real  purpose  of  the  motion  to  have 
the  indictment  set  aside  because  one  of  the 
members  of  the  grand  jury  that  found  and  pre- 
sented it  was  not  qualiQed  to  serve  as  a  grand 
juror.  An  objection  to  the  qualiQcations  of 
a  person  whom  it  is  proposed  to  impanel  asa 
grand  juror  may  be  made  by  challenge,  but 
in  no  other  way  shall  such  an  objection  be 
heard.  Code  Orim.  Proc.  377;  Willson's 
Grim.  St.  §§  1901,  1902;  Owens'  Case,  25 
Tex.  App.  552,  8  8.  W.  Bep.  658.  In 
Woods  v.  Stete,  26  Tex.  App.  490, 10  8.  W. 
Bep.  108,  there  is  an  intimation  that  such 
an  objection  may  be  made  and  considered, 
under  article  523  of  the  Code  of  Criminal 
Procedure,  by  motion  to  set  aside  the  indict- 
ment, as  was  attempted  in  this  case.  That 
intimation,  however,  is  a  mere  dictum;  the 
question  not  being  directly  involved  in  tbe 
case,  or  its  consideration  and  decision  neces- 
sary. Our  conclusion  now  is,  after  mature 
consideration,  that  subdivision  2  of  article  523 
of  the  Code  of  Crim.  Procedure  refers  and  ap- 
plies only  to  persons  who  were  not  impaneled 
as  grand  jurors,  and  that  it  cannot  be  invoked 
for  tiie  purpose  of  presenting  an  objection  to 
the  qnaliflcation  of  a  grand  juror.  If  we 
were  to  hold  otherwise,  the  manifest  purpose 
of  article  377,  Code  Crim.  Proc.,  in  providing 
that  such  objection  might  be  made  by  chal- 
lenge, but  in  no  other  manneV,  would  be  de- 
feated. That  purpose  was  to  maite  the  im- 
paneling of  the  grand  jury,  when  no  chal- 
lenge had  been  Interposed,  conclusive  of  the 
qualifications  of  the  members  of  that  body, 
and  of  its  legality. 

With  respect  to  the  possession  of  the  cot- 
ton, we  think  the  charge  of  the  court  was 
correct,  and  that  there  was  no  variance  be- 
tween allegation  and  proof.  We  think  the 
evidence  shows  that  the  possession  of  the 
cotton  at  the  time  of  the  alleged  theft  was  in 
the  owner.  King.  If  it  had  been  destroyed 
after  having  been  removed  by  King  from  the 
gin  to  a  place  of  his  own  selection,  the  loss 
would  have  fallen  upon  him.  It  was  under 
bis  care,  management,  and  control  after  be- 
ing removed  from  the  gin. 

We  are  of  opinion  that  the  conversation  to 
which  the  defendant  proposed  to  testify,  be- 
tween Shelton  and  himself,  was  res  gesta, — 
a  part  of  the  transaction  of  the  defendant's 
coming  into  possession  of  the  cotton  inno- 
cently, as  he  claims, — and  that  the  court  erred 
in  refusing  to  permit  him  to  detail  said  con- 
versation. As  to  the  credibility  of  the  de- 
fendant's testimony,  or  the  weight  to  be  ac- 
corded it,  that  was  a  matter  for  the  consider- 
ation of  the  jury.  Ward  v.  State,  41  Tex. 
612. 

Special  charge  No.  2,  requested  by  defend- 
ant, states  the  law  applicable  to  the  facts  up- 
on the  issue  as  to  the  manner  of  the  defend- 
ant's acquisition  of  tbe  possession   of  tbe 
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•otton,  and  should  have  been  given  instead 
of  the  charge  upon  that  issue  whicii  was 
given,  because  the  charge  as  given  is  in  some 
essentials  inaccurate,  and  calculated  to  mis- 
lead unprofessional  minds. 

It  would  have  been  very  projier  for  the 
court  to  have  given  special  instruction  No. 
8.  requested  by  defendant,  as  to  the  identity 
of  the  alleged  stolen  cotton  with  the  cotton 
traced  to  the  defendant's  possession.  It  de- 
volved upon  the  prosecution  to  establish  such 
Identity  beyond  a  reasonable  doubt;  and,  con- 
sidering the  uncertainty  of  the  evidence  up- 
on this  very  material  point,  we  thinic  the 
court  should  have  given  said  special  instruc- 
tion. 

No  exceptions  were  reserved  to  the  charge 
of  the  court,  nor  to  the  refusal  of  the  court 
to  give  the  special  instructions  above  men- 
tioned ;  and,  if  no  otiier  errors  tlian  tliose  re- 
lating to  the  charge  were  apparent,  we  might 
not  disturb  the  conviction.  But,  consider- 
ing the  case  as  a  whole,  we  think  the  errors 
we  have  discussed  require  that  the  judgment 
should  be  reversed,  that  the  defendant  may 
have  another  trial,  in  which  all  his  legal 
rights  wUl  doubtless  be  awarded  him.  Re- 
versed and  remanded. 


Peskins  9,  Statb. 

{Court  of  Appeals  of  Texas.    April  a6,,1890.) 

GABKTnta  Wbapohs — iKSTBtrorioNS. 

1.  On  a  trial  for  oarryinK  a  pistol  about  the 
.  person,  it  Is  error  to  charge  that,  If  defendant 

Old.  on  or  aboat.September  16, 1888,  or  .on  any  day 
Wltbin  two  years  prior  to  that  time,  carry  a  pistol 
tbont  his  person,  be  must  be  fined  and  imprisoned 
Within  the  limits  fixed  hj  law,  since,  prior  to  the 
aot  of  February  S4, 1887,  the  penalty  was  by  fine 
only,' and  the  offense  might  have  been  committed 
prior  to  that  time,  and  yet  within  the  two  years. 

2.  Where  an  order  allowed  10  days  from  the 
end  of  the  term  for  filing  a  statement  of  facte,  a 
statement  filed  after  the  expiration  of  that  tUae 
cannot  be  considered. 

Appeal  from  county  court,  Gooke  county; 
H.  S.  Holm  AN,  Judge. 

J)a  cU&  Harris,  fur  appellant .  Aast.  A  Up. 
Sen.  Davidson,  for  the  State. 

HxTBT,  J.  This  is  a  conviction  for  unlaw- 
fully carrying  a  pistol  on  or  about  the  person. 
The  term  of  the  court  at  which  the  convic- 
tion was  had  adjourned  April  21,  1889. 
Tliere  was  an  order  entered  allowing  10  days 
In  which  to  Qle  a  statement  of  facts.  What 
purports  to  be  a  statement  of  facts  found  in 
the  record  was  filed  May  2d.  This  was  not 
within  the  10  days,  and  tlierefore  the  state- 
ment cannot  be  considered.  The  court  in- 
structed tlte  jury  as  follows:  "If  you  believe 
from  the  evidence  that  defendant  did,  on  or 
about  September  16,  1888,  or  within  two 
years  prior  to  September  26,  1888,  carry  on 
and  about  his  person  a  pistol,  you  will  find 
him  guilty,  and  assess  his  punishment  at  a 
fine  of  not  less  than  $25,  nor  more  than  |)200, 
and  by  confinement  in  the  county  jail  not  less 
than  20,  nor  more  than  60,  days."  This 
charge  fixes  the  penalty  at  both  fine  and  im- 


prisonment. It  told  the  jury  that  they  might 
convict  if  the  offense  was  committed  on  any 
day  within  two  yean  prior  to  Septemlwr  26, 
1888.  Before  tlie  act  of  February  24,  18»7, 
took  effect,  the  penalty  was  by  fine  alone; 
and  hence  the  charge  is  erroneous  in  tliat  the 
jury  were  told  that,  though  ttie  olTense  mi^ht 
liave  l)een  committed  prior  to  !February  24. 
1887, still  they  must  punish  by  both  One  and 
imprisonment.  The  error  is  fundamental, 
and  requires  a  reversal  of  the  judgment.  Re- 
versed and  remanded. 


Nance  e.  State. 
(Court  qf  Appeals  (tf  Texas.    May  17, 1890.) 

Appeal  from  county  court,  Burnet  county; 
R.  W.  Gates,  Judge. 

J.  O.  Cook,  for  appellant.  A^t.  Atty. 
Qen.  Davidson,  for  the  State. 

WniTE,  P.  J.  From  the  statement  of 
facts,  it  appears  that  no  venue  was  proved 
on  the  trial  in  the  court  below,  wherefore 
the  judgment  is  reversed  and  the  cause  re- 
manded. 


Scott  «.  Proctor. 
(Court  of  Appeals  of  Kentucky.    Hay  16, 189a) 

EST^TJSS— OVTSTAMDIIia    CLAIM    BOOflBT    BT  IjFK- 

Tbmakt. 
Testator  left  all  his  property  to  his  wife  for 
life,  remainder  to  his  children.  There  was  an  ad- 
verse claim  to  part  of  the  land  in  testator's  posses- 
sion, on  whioh  his  dwelling  was  located,  which 
after  his  death  his  wife  oompromised,  taking  a  dead 
in  her  own  name,  and  paying  for  it  with  money 
obtained-  from  her  father's  estate,  though  she  had 
money  left  by  testator.  Plaintiff,  one  of  the  chil- 
dren, after  selling  and  conveying  all  her  interest 
in  the  land  and  personalty  left  by  her  father, 
brought  action  for  the  land  deeded  to  her  mother, 
claiming  it  under  a  deed  from  her.  Held,  that  the 
mother  did  not  obtain  title  against  the  estate,  and 
that  plaintiff's  conveyance  had  passed  all  her  in- 
terest in  the  land. 

Appeal  from  circuit  court.  Union  county. 
"Not  to  be  ofiBcially  reported." 
H.D.  Allen,  for  appellant. 

Prtor,  J.  Lewis  Greenwell  died  in  the 
county  of  Union  in  the  year  1842,  the  own- 
er, or,  at  least,  in  the  possession,  claiming  to 
be  the  owner,  of  a  tract  of  about  800  acres  of 
land  lying  in  that  county.  He  left  surviving 
him  several  children  by  bis  last  wife,  and  two 
children  by  his  first  wife.  By  his  will  lie 
gave  to  his  wife  the  control  of  his  estate  for 
life,  including  the  land,  a  number  of  slaves, 
and  considerable  personalty.  His  widow  sur- 
vived him  for  many  years,  dying  in  the  year 
1888.  After  her  death,  Martha  A.  Scott,  one 
of  Green  well's  children  by  her,  brought  this 
action  against  Proctor,  the  appellee,  for  an  in- 
terest in  126  acres  of  the  land  left  by  her  fa- 
ther. Her  daim  rests  upon  the  fact  that  she 
obtained  this  interest  by  conveyance  from  her 
mother,  and  that  her  father  never  owned  it. 
Before  the  death  of  Lewis  Greenwell  tbe 
heirs  of  one  Belmain  set  up  claim  to  that  part 
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of  the  tract  now  in  controversy,  bat  no  ad- 
justment  of  Ihe  matter  was  made  during  the 
life  of  Greenwell.  He  had  lived  on  that  part 
of  the  land,  erected  bis  dwelling  upon  It,  and 
regarded  it  as  a  part  of  the  main  farm. 
When  he  died,  his  widow  compromised  with 
the  heirs  of  Beimain,  paying  tliem  $250,  and 
took  a  deed  passing  to  her  the  fee  in  so  far  as 
they  could  pass  it.  She  then  (the  widow) 
made  a  deed  to  her  children,  passing  to  them 
the  fee  after  her  death,  and  this  is  the  land 
that  Mrs.  Scott  claims  an  Interest  in. 

In  the  year  1859,  and  about  26  years  before 
this  suit  was  instituted,  Mrs.  Scott  sold  all 
of  ber  interest  in  the  land  and  personalty 
owned  and  left  by  her  father  to  one  Bitckman, 
who  had  married  one  of  the  children  of 
Greenwell  by  his  first  wife,  and  made  him, 
in  conjunction  with  her  husband,  a  deed 
therefor.  The  entire  tract  of  land  was  re- 
garded as  belonging  to  the  estate,  was  owned 
and  claimed  by  Greenwell,  who  was  in  the 
actual  possession  at  hisdeath,  and  must  have 
been  considered  and  regarded  as  a  part  of  the 
purchase  byfiuckmaii;  and  the  conveyance 
to  the  widow,  while  it  passed  the  title  of  the 
adverse  claimants,  was  simply  a  holding  by 
her  in  trust  for  the  children.  There  is  proof 
conducing  to  show  that  she  paid  for  it  out  of 
her  father's  estate  or  out  of  her  interest  in 
that  estate;  still  she  held  in  her  hands  the 
money  and  personalty  of  her  husband,  and 
could  not  convert  the  estate  to  her  own  use 
by  compromising  with  adverse  claimants, 
and  taking  a  deed  in  her  own  right.  Besides, 
it  is  apparent  that  since  the  death  of  Green- 
well the  whole  tract  was  regarded  as  belong- 
ing to  the  estate,  and  the  sweeping  convey- 
ance made  by. Mrs.  Scott  and  her  husband 
shows  a  purpose  to  pass  all  of  her  interest  of 
every  kind  and  description.  The  judgment 
below  is  therefore  afiSrmed. 


PiTcaa  et  al.  v.  Poplar  Flat,  I.  B.  &  8. 
L.  Turnpike  Co. 

(Court  of  Appeals  of  Kentucky.   May  17, 1890.) 

TUBHPm  COKPIIIT — Oboanization. 
A  charter  of  a  turnpike  oompsny  which  an- 
thorixea  an  organization  when  "tSOO  to  any  one 
mile"  are  sulwcribed,  Is  substantially  complied 
with  by  a  snbsoription  of  (200,  without  designat- 
ing any  partlonlar  mile  of  road  to  which  it  shall  be 
applied. 

Appeal  from  circuit  conrt,  Lewis  county. 
"Not  to  be  ofBclally  reported." 
Cochran  <t  Son,  for  appellants.     Geo.  T. 
Halbert,  for  appellee. 

Prtob,  J.  This  case  presents  only  a  ques- 
tion of  foot,  and  we  see  no  reason  for  dis- 
turbing the  judgment  below.  By  the  terms 
<rf  the  original  charter  of  the  turnpike  com- 
pany, the  organization  of  the  company  was 
authorized  when  as  much  as  $1,800  of  stock 
bad  been  subscribed.  By  an  amendment  the 
parties  interested  were  permitted  to  organize 
when  as  mach  as  $200  to  any  one  mile  was 
Bubscribed.    The  county  aided  in  the  con- 


strnction  of  the  roads  by  paying$l,OOOtothe 
mile,  and  the  length  of  this  turnpike  was  less 
than  three  miles.  When  $250  had  been  sub- 
scribed (certainly  $200)  the  parties  organized 
by  electing  Its  president  and  directors,  and 
then  proceeded  to  carry  out  the  purpose  of 
the  corporation.  They  are  met  with  the  ob- 
jection by  tlie  tax-payer  that  the  $200  had 
not  been  subscribed  tO'the  construction  of 
any  one  mile,  and  therefore  the  organization 
is  void,  because  the  mile  on  which  the  money 
was  to  be  expended  should  have  been  desig- 
nateil  by  the  subscription.  There  is  nothing 
in  such  a  defense.  The  money  had  been  sul? 
scribed,  and  the  directors  had  the  right  to 
apply  it  to  any  one  mile  of  the  road.  It  was 
a  substantial  compliance  with  the  charter, 
even  if  there  had  been  no  testimony  on  the 
subject.  It  was  understood  by  the  directors, 
and  those  subscribing,  that  tlie  money  should 
be  expended  on  the  second  mile;  and,  if  that 
had  not  been  the  case,  the  defense  is  without 
merit,  as  the  subscription  authorized  the  or- 
ganization.   Judgment  affirmed. 


Appeeson's  Adm'b  e.  Tbiplett. 

(Court  of  Appeal*  of  Kentucky.    Hay  30, 1890.) 

Set-Ofp— When  Allowed. 

In  an  aoUon  by  the  vendor  of  land  on  the 
purchaae-money  notes,  the  vendee  may  sat  off 
diunages  accruing  to  him  from  the  wrongful  act 
of  the  grantor  in  tearing  down  a  fence  inclosing 
part  of  the  land,  and  temporarily  ejecting  him 
therefrom. 

Appeal    from    circuit    court,    Lawrence 

county. 
"Not  to  be  officially  reported." 
Alexander  Lackey,  for  appellant.     Wm. 

M.  Fnlkerson,  for  appellee. 

Bennett,  J.  The  appellant  sued  the  ap- 
pellee on  three  promissoiy  notes  executed  to 
the  appellant  as  administrator  with  the  will 
annexed,  for  the  price  of  80  acres  of  land. 
The  appellee  relied  upon  the  defenses  that  the 
appellant,  by  a  writ  of  possession,  had  wrong- 
fully ejected  him  from  the  possession  of  15 
acres  of  this  land,  and  bad  wrongfully  torn 
down  his  fence,  and  stock  had  entered  upon 
his  land,  and  destroyed  his  crop.  The  proof 
is  that  only  two  acres  and  a  fraction  of  an 
acre  of  land  belonging  to  the  appellee  was 
included  in  said  writ.  For  the  tearing  away 
the  partition  fence,  and  the  daronge  done 
to  the  appellee  in  consequence  thereof,  the 
court  allowed  the  appellee  $107.  The  writ 
of  possession  was  executed,  and  the  fence 
was  torn  down,  on  the  11th  day  of  May, 
1887.  Shortly  thereafter  the  appellee  reset  the 
fence,  inferentially,  by  the  permission  of 
Auxier,  who  was  in  the  possession  of  the 
land  described  in  the  writ.  The  resetting  of 
the  fence  protected  the  appellee  against  tres- 
pass by  stock.  Thereafter,  some  one  tore 
down  the  fence  again,  and  exposed  the  ap- 
pellee's crop,  etc.,  to  trespass  by  stock;  and- 
the  principal  damage  was  done  the  appellee- 
by  this  second  tearing  down  the  fence.    No 
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one  intimates  that  the  appellant  had  anything 
to  do,  by  advice  or  otlierwise,  wilh  this  tear- 
ing down  the  fence.  His  connection  with 
the  writ  of  possession  had  long  since  ceased. 
It  follows  that  he  is  not  responsible  for  this 
second  act.  For  the  first  act  of  tearing  down 
the  fence,  under  the  allegations,  he  is  re- 
sponsible, for  which  the  court  assessed  dam- 
ages.  We  think  that  the  damages  thus  as- 
sessed were  reasonable.  The  striking  from 
,  the  rejoinder  all  matt«r  in  reference  to  the 
counter-claim  was  correct,  as  that  matter 
should  have  been  set  up  in  the  answer.  There 
is  no  brief  on  file  for  the  appellant  The 
judgment  is  affirmed;  but,  as  the  appellee  is 
the  real  appellant,  he  should  pay  the  cost  of 
the  appeal. 


McCabthy's  Adm'k  v.  Wood  et  al. 
(Court  €tf  Appeali  of  Kentueky.    May  17, 1890.) 

BUBTrVINO  PaBTNERS— CONYBBSION  OF  FiBM  PBOP- 
BRTK — ACCOUNTINO. 

1.  Where  all  the  members  of  a  partDerghip 
agree  to  change  it  into  a  corptoratlon,  and  articles 
are  drawn  up  transferring  to  it  all  the  firm  prop- 
erty, the  fact  that  the  articles  are  not  recorded 
until  after  the  death  of  one  of  the  partners,  and 
that  the  others  thereafter,  in  good  faith,  conduct 
the  business  of  the  corporation,  osing  the  partner- 
ship assets,  does  not  render  them  guilty  of  a  con- 
version of  the  partnership  property. 

2.  A  statement  furniBhed  by  the  surviving 
partners  to  the  administrator  of  the  deceased  part- 
ner shovring  the  amount  of  capital  each  >iad  paid 
into  the  firm  does  not  render  them  liable  as  on  an 
account  stated,  where  they  have  done  nothing 
which  prevents  the  ascertainment  of  the  true  con- 
dition of  the  assets  of  the  firm  at  the  time  of  the 
partner's  death. 

Appeal  from  Louisville  chancery  court. 

"Not  to  be  officially  reported." 

&.  A.  Winston  and  Bamett,  Miller  «fe  Bar- 
nett,  for  appellant.  Bullitt  &  Shield,  for 
appellees. 

Prtob,  J.  The  personal  representative 
of  John  E.  McCarthy  instituted  these  actions 
in  the  court  below  to  recover  the  balance  due 
him  as  a  partner  of  the  firm  of  McCarthy  & 
Wood.  The  real  question  in  the  two  cases 
involves  the  settlement  of  the  partnership, 
with  a  view  of  ascertaining  the  interest  of 
each  partner.  McCarthy,  Wood,  and  a  son 
of  the  latter  were  engaged  as  partners  in  run- 
ning a  tannery  in  the  city  of  Louisville,  and 
were  evidently,  from  the  proof  before  us, 
losing  money,  prior  to  the  death  of  McCarthy. 
A  few  days  prior  to  the  latter's  death,  the 
partners,  for  some  reason,  thought  proper  to 
change  the  partnership  into  a  corporation  by 
virtue  of  the  statute,  with  the  corporate  name 
of  D.  M.  Wood  &  Co.;  and  for  that  purpose 
articles  were  drawn  up,  and  the  property  of 
the  partnership  transferred  to  the  corpora- 
tion. McCarthy's  death  took  place  before 
the  articles  of  incorporation  were  recorded; 
and  it  is  insisted,  for  that  reason,  the  part- 
nership remained  to  be  wouud  up  by  the 
surviving  partners,  and  ended  the  existence 
of  the  corporation.  The  articles  of  incor- 
poration were  recorded  on  the  day  of  Mc- 


Carthy's death,  and  the  assets  and  control  of 

all  the  firm  property  transferred  to  the  new 
mansgement.  It  is  insisted  that  this  was  a 
conversion  of  the  partnership  effects  by  Wood 
and  bis  son,  who  were  alone  interested  as 
partners  with  McCarthy,  and  made  them 
liable  for  the  value  of  all  the  property  ho- 
longing  to  the  old  firm,  and  fixed  their  liabil- 
ity at  once  to  McCarthy's  estate  for  bis  in- 
terest. Whether  they  exceeded  their  legal 
rights  by  assuming  to  control  the  property 
as  belonging  to  the  new  corporation  after 
McCarthy's  death  is  a  question  not  necessary 
to  be  determined.  It  clearly  appears  that 
the  appellees  acted  in  the  best  of  faith,  and 
proceeded  to  the  conduct  of  the  business  ot 
the  new  firm  under  the  belief  that  this  right 
was  conferred  by  th«  articles  of  associa- 
tion. 

They  are  willing,  however,  to  stand  by  the 
original  agreement  of  partnership,  and  to  ac- 
count as  surviving  partners  to  the  personal 
representative  of  McCarthy.  They  had  not 
converted  the  assets  of  the  old  firm  so  as  to 
render  it  impossible  or  impracticable  to  ascer- 
tain what  were  the  real  assets  on  hand  at  the 
death  of  the  partner.  The  testimony  shows 
that  the  account  presented  to  the  appellant 
was  not  intended  to  be  a  statement  of  the 
amount  due  from  the  firm  to  the  deceased 
partner,  but  merely  to  show  the  amount  of 
capital  each  had  paid  into  the  concern;  and 
this  is  confirmed  by  the  subsequent  settle- 
ment of  the  partnersliip,  showing  its  insolv- 
ency. The  books  of  the  firm  were  exhibited, 
an  appraisement  bad,  and  every  opportunity 
afforded  the  parties  in  interest  and  the  com- 
missioner to  ascertain  the  true  condition  of 
the  partnership,  and  the  liability,  if  any,  of 
the  one  to  the  other.  There  is  evidence  con- 
ducing to  show  that  the  appellees,  after  Mc- 
Carthy's death,  purchased  some  hides,  and 
expended  other  moneys  in  other  ways  in  con- 
ducting the  business,  but -not  to  such  an  ex- 
tent as  precluded  or  prevented  the  parties  or 
the  commissioner  from  ascertaining  Mc- 
Carthy's interest  either  at  his  death  or  when 
tills  action  was  filed.  The  character  of  the 
business  required  that  the  stock  on  hand 
should  be  worked  up,  and  the  surviving 
partners  had  the  right  to  proceed  with  their 
business  by  virtue  of  the  original  articles  of 
partnership;  and,  it  it  had  been  their  duty 
to  have  ceased  all  operations  because  the 
firm  had  been  changed,  there  was  no  such 
conversion  as  made  them  liable.  The  statute 
requires  that  the  arliclea  of  incorporation 
shall  be  recorded  before  proceeding  to  con- 
duct the  business  of  the  enterprise;  but  a 
failure  to  do  so  does  not  change  the  liability 
of  the  parties  to  the  association,  the  one  to 
the  other;  and  it  would  be  a  harsh  rule  to  re- 
quire the  appellees  to  account  as  if  they  had 
been  strangers  to  the  deceased  partner,  and 
with  no  interest  in  the  property  of  the  firm. 
It  seems  from  the  record  before  us  that  the 
appellees  have  acted  in  the  best  of  faith,  and 
are  not  liable  either  on  a  stated  account,  or 
by  reason  of  their  placing  the  assets  of  Uw 
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old  into  the  new  corporation.  The  venture 
resuited  in  loss  to  all  the  partners,  and  we 
pei-ceive  no  reason  for  fixing  any  greater 
liability  on  the  surviving  partners  than  is 
found  in  the  settlement  made  by  Ihe  com- 
missioner.   The  judgment  is  aflSrmed. 


Staffobd  v.  Williams. 
iSuprtme  Court  of  Tennessee.    May  18,  1889.) 

SUFERSEDBAS  —  ESXaCUTID     ORDBB  —  ClBBX    ASH 
MaSTBK— OUSTBB  FROM  OmOB. 

Where  the  term  of  office  of  the  clerk  and 
master  of  a  chancery  court  bad  not  expired  when 
his  successor  was  appointed,  and  the  latter  pro- 
cured a  warrant  directing  the  seizure  of  the  official 
books  and  papers,  on  application  for  a  writ  of  er^ 
ror  from  the  judgment  on  which  the  warrant  i»- 
sued,  a  axiperaeAeas  will  issue,  though  the  warrant 
has  been  fully  executed,  with  a  direotlon  to  restore 
the  books  and  papers:  that  being  the  only  method 
for  preserving  the  rights  of  the  parties  as  they 
were  before  the  making  of  the  order. 

Murray  <fi  Son,  M.  G.  Butler,  I.  Halle, 
and  T.  W.  Wade,  tor  plaintiff.  B.  Z.  (far- 
4aihire  and  Cox  di  Anderson,  for  defendant. 

Snodobass,  J.  This  is  an  application  for 
wrili  of  error,  supersedeas,  and  restitution  by 
defendant,  Williams,  the  clerk  and  master  of 
the  chancery  court  of  Jackson  county.  No- 
tice was  given,  and  the  petition  presented  to 
me  at  chambers,  accompanied  by  briefs  of 
counsel  on  both  sides.  In  accordance  with 
the  practice  of  the  court  when  in  session,  the 
application  has  been  considered  on  consulta- 
tion by  the  court,  and  the  result  reached  is 
one  concurred  In  by  all  the  members  of  the 
court.  It  is  that  the  petitioner  is  entitled  to 
the  writs  prayed  for. 

Petitioner  was  on  the  9th  day  of  January, 
1889.  the  clerk  and  master  of  the  chancery 
court  of  Jackson  county.  On  that  day  the 
chancellor,  assuming  that  the  otBce  was  va- 
cant by  virtue  of  the  expiration  of  the  con- 
stitutional term,  so  declared,  and  appointed 
the  petitioner,  Stafford,  thereto.  Stafford 
then  instituted  proceedings  to  recover  the 
books  and  papers,  etc.,  of  the  ot&ce,  under 
sections  993,  994,  Code,  (Mill.  A,  V.,)  be- 
fore S.  A.  Smith,  chairman  of  the  county 
court  of  Jackson  county.  On  the  hearing, 
he  adjudged  Stafford  entitled  to  the  relief 
sought,  and  issued  the  warrant  provided  for 
in  section  998  to  the  sheriff  of  Jackson  coun- 
ty, "commanding  him  to  search  for  the 
books,  papers,  aud  property  belonging  and 
appertaining  to  the  office,  and  to  seize  and 
bring  them  before  him."  This  warrant  is- 
sued 8th  of  April,  1889.  It  was  on  same 
day  returned  with  the  following  indorsement 
by  the  sheriff:  "Came  to  hand  same  day  is> 
sued.  Executed  as  commanded,  by  search- 
ing the  office  of  the  clerk  and  master  in  the 
court-bouse  in  Gainesborough,  Tennessee, 
and  turning  over  the  books  and  papers  in 
said  office  as  commanded.  A  list  of  the 
books  is  contained  in  a  receipt  given  by  I. 
W.  Stafford  to  S.  A.  Smith.  W.  C.  Moboam, 
Sh'ff."  The  judgment  on  which  this  war^ 
rant  issued  was  rendered  two  days  preceding. 


The  defendant  tendered  a  bill  of  exceptions 
at  the  time,  which  was  signed,  and  now 
seeks  to  have  this  action  of  the  court  super- 
seded, and  to  have  the  books  and  papers 
taken  from  him  restored,  and  the  judgment 
reversed,  on  writ  of  error. 

The  record  shows  that  H.  W.  Williams 
was  appointed  several  times, — the  last  time 
on  the  5th  of  November,  liiS3;  and  this  ap- 
pointment was  for  six  years.  His  term  of 
office  had  not,  therefore,  expired  when  the  ap- 
pointment of  Stafford  was  made,  and  would 
not  expire  before  November  5,  1889.  When 
there  is  a  vacancy  in  the  office  of  a  clerk 
appointed  under  the  constitution,  this  court 
has  several  times  held,  in  cases  repoiled 
and  unreported,  that  the  appointment  was 
for  the  full  term  of  six  years  from  its  date, 
(Gold  V.  Fite,  2  Baxt.  250;  WiUiams  v.  Cox, 
unreported,)  and  in  the  matter  of  appoint- 
ments of  this  court.  But  it  is  Insisted  that  no 
supersedeas  can  be  issued,  because  the  judg^ 
ment  of  the  chairman  of  the  county  court  has 
been  executed,  and  that  a  supersedeas  cannot 
affect  it.  Numerous  cases  are  cited  by  coun- 
sel on  this  point,  and  others  are  to  be  found 
cited  under  sections  4701  and  5265  of  the 
Code,  ( Mill.  &  Y.)  They  all  relate  to  super- 
aedeas  of  interlocutory  decrees,  and  not  to  a 
final  decree.  The  court  very  early  took  a  dis  • 
tlnction  respecting  the  practice  in  such  cases, 
(Kearney  v.  Jackson,  1  Yerg.  294;)  and  it  is 
not  difficult  to  show  the  propriety  of  a  differ- 
ent practice,  if  it  were  necessary.  But  in 
this  case  it  is  not  necessary.  The  order  which 
it  is  assumed  is  executed  is  not  executed.  It 
simply  directs  the  issuance  of  a  search-war- 
rant commanding  the  sheriff  to  search  such 
places  as  may  hereafter  be  designated  in  the 
warrant  for  all  the  books,  papers,  records, 
property,  furniture,  etc.,  belonging  to  the  of- 
fice of  clerk  and  master  of  Jackson  county, 
Teun.,  and  to  bring  them  before  the  ohiiio- 
man,  for  the  purpose  of  delivering  them  over 
to  James  W.  Stafford.  The  statute  says  that 
"he  shall  examine  and  inquire  whether  the 
same  appertained  to  the  office  vacated,  in 
which  case  he  shall  cause  such  books,  papers, 
and  property  to  be  delivered  to  the  complain- 
ant."* The  order  as  made  does  not  recite 
that  an  inquiry  and  examination  will  be  had 
on  return  of  the  books,  papers,  records,  prop- 
erty, furniture,  etc.,  before  S.  A. Smith;  but, 
of  course,  that  is  its  meaning,  and,  if  it  wer« 
Intended  to  mean  anything  else,  it  Would  b« 
to  that  extent  invalid.  But  it  does,  in  ao> 
curdanoe  with  the  statute,  and  in 'terms,  re- 
quire that  the  thing  shall  be  brought  before 
him.  The  warrant  issued  under  this  order, 
commands  a  search  of  the  clerk  and  master's 
office,  and  an  old  office  near  his  residence,  the 
residence  itself,  and  that  of  the  deputies,  C. 
and  M.,  and  a  seizure  of  "all  the  books, 
papers,  records,  property,  furniture,  and 
everything  of  and  belonging  to  the  office  of 
clerk  and  master."  The  return  shows  only  a 
search  of  the  "office  in  the  court-house,  and 
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atnrnlng  over  of  the  books  and  papers  in 
said  office,  as  commanded  within."  It  is  not 
attempted  to  be  executed  beyond  this,  as  to  a 
seizure  of  any  tiling  other  than  such  books  and 
papers  as  were  found  there.  AVhatever  «f- 
fects  or  property,  which  appertained  to  the 
office,  as  may  have  l>een  in  the  other  places 
designated  by  the  warrant  to  be  searched,  or 
wlM^ver  may  have  been  in  that  olBce  outside 
of  the  "books  and  papers,"  has  not  been 
seized  or  turned  over  to  S.  A.  Smith  accord- 
ing to  the  warrant  and  return  of  the  officer, 
though  it  is  still  liable  to  seizure  under  the 
order  superseded. 

Then,  too,  the  books  and  papers  seized  are, 
according  to  the  return,  in  the  hands  of  S.  A. 
Smith,  or  should  be;  for  this  record  shows 
no  judicial  examination,  inquiry,  and  award 
of  them  to  complainant  after  seizure.  The 
recitation  in  conclusion  of  the  return  of  the 
sheriff  is  ineffectual  to  show  any  such  dispo- 
sition of  them,  if  such,  as  it  probably  is,  is 
its  purpose.  So  far  aa  the  record  shows,  the 
books  and  papers  are  in  the  hands  of  Smith, 
chairman,  awaiting  the  examination  and  in- 
quiry required  by  the  statute,  and  such  action 
is  necessary  to  the  final  execution  of  the  or- 
der made;  and  upon  this  ground  a  supersedeas 
will  be  effectual  to  reach  their  disposition,  as 
well  as  to  prevent  the  further  execution  of 
the  order  by  additional  seizure.  So  that  tliere 
is  really  no  technical  difficulty.  In  this  case, 
in  affording  ample  remedy  by  supersedeas. 

Independently  of  these  considerations,  how- 
ever, we  bold  that  in  a  case  like  this,  in 
which,  on  writ  of  error,  a  supersedeas  is  the 
only  remedy,  with  restitution  where  the  or- 
der has  been  executed,  we  will  order  it  to  so 
operate,  and  thus  preserve  the  rights  of  the 
parties  as  they  were  before  judgment.  This 
case  most  strikingly  illustrates  the  propriety, 
as  well  as  the  necessity,  of  such  construction, 
because,  if  the  books  and  papers  of  the  office 
could  be  detained  from  the  defendant  until 
this  court  meets,  in  December,  bis  term 
would  be  out,  and  he  would  have  no  use  for 
a  judgment  restoring  them  to  his  possession. 
The  clerk  will  therefore  issue  writs  of  error 
and  supersedeas  to  the  order  of  the  chairman 
of  the  county  court  of  Jackson  county,  and 
directing  the  restoration  of  the  books  and 
papers  taken  from  the  office  of  the  clerk  and 
master  to  defendant  Williams  upon  his  giv- 
ing bond,  with  good  security,  in  the  penalty 
of  $2,000,  conditioned  as  required  by  law,  to 
abide  by  and  perform  the  judgment  of  this 
court  in  this  case  on  final  hearing,  and  usual 
cost-bond. 


Johnson  v.  Sufbsue  Lodge  of  Eniohtb 

or  HoNOB  et  ah 
(.Supreme  Court  of  Arkansas.    May  10, 1890.) 

BsKBvrr  CmTinoATE  — "Hbibs"—  Distbibutiok 
OT  Estates. 
1.  Where  a  benefit  cei-Uficate  was  payable  to 
the  "heirs"  of  deceased,  who  left  a  widow,  but  no 
children,  the  word  "heirs"  will  be  construed  to 
mean  those  desl^ated  by  the  statute  of  distrlba- 
tion  to  take  personal  property,  (Mansf.  Dig.  Ark. 


I  aSBS;)  and,  since  the  widow  Is  thereaoder  enti- 
tled only  after  all  the  hnshand's  kindred,  she  has 
no  claim  to  the  fund  aa  against  his  brothers  and 
sisters. 

i.  Under  section  3599,  which  provides  that,  "If 
a  husband  die  leaving  a  widow  and  no  children, 
snch  widow  shall  be  endowed  of  one-half  the  real 
estate  of  which  such  husband  died  seised,  and  one- 
half  of  the  personal  estate,  absolutely  and  in  her 
own  right, "  she  takes  by  way  of  dower,  and  not 
as  adistribatee;  and  this  section  does  not  bring 
said  widow  under  the  description,  "heirs, "  In  the 
oertifloate. 

8.  A  provision  of  the  society's  oonatltntion 
limiting  the  benefldarles  to  the  members  of  as- 
Bured's  family,  or  those  dependent  npon  him,  is 
for  the  society's  benefit  only;  and  where  it  paid 
the  money  into  court  the  limitation  cannot  aid  the 
widow's  claim. 

Appeal  from  circuit  court,  Prairie  county; 
M.  T.  Sanders,  Judge. 

U.  i£.  &  G.  B.  Rose  and  Geo.  8tbly,tar s^ 
pellant.    /.  E.  Qatewood,  for  appellee. 

Battle,  J.  On  the  4tb  day  of  Septem- 
ber, 1883,  the  Supreme  Lodge  of  the  Knights 
of  Honor  issued  to  James  W.  Johnson,  a 
member  of  Devall's  Bluff  Lodge,  No.  2,172,  a 
local  lodge  of  the  Knights  of  Honor  located 
at  Devall's  Bluff,  in  this  state,  a  benefit  cer- 
tificate for  the  sum  of  62,000,  payable  to  his 
heirs  at  his  death.  At  that  time  Johnson 
was  unmarried,  and  the  constitution  of  the 
Supreme  Lodge  authorized  the  issuing  of  a 
beneSt  certificate  payable  on  the  death  of  a 
member  to  his  family,  or  as  be  might  direct. 
In  1884  the  constitution  was  ctianged  so  as 
to  authorize  the  issuing  of  a  certificate  to  a 
member,  "payable  to  some  member  or  mem- 
bers of  his  family,  or  person  or  persons  de- 
pendent on  him,  as  he  may  direct  or  desig- 
nate by  name,  to  be  paid  as  provided  by  gen- 
eral law."  After  this,  on  the  7th  of  Decem- 
ber, 1884,  James  W.  Johnson  and  Laura  A. 
Johnson,  the  plaintiff  in  this  action,  married; 
and  on  the  27th  of  February,  1886.  a  child 
was  born  to  them,  who  died  on  the  10th  of 
August  of  the  same  year.  On  the  24th  of 
November  following,  James  W.  Johnson  died 
without  descendants,  leaving  Laura  A.,  his 
widow,  and  S.  W.  Fate  and  O.  T.  Carr,  sis- 
ters of  the  whole  blood,  and  George  W.  Price 
and  Salvina  T.  Hurt,  half  sister  and  brother, 
his  nearest  kindred,  him  surviving.  The 
beneficiaries  named  in  the  certificate  of  the 
4th  of  September,  1883,  were  never  changed. 
The  Supreme  Lodge  has  paid  the  $2,000  into 
court;  and  the  sisters  and  half  sisters  and 
brother,  defendants  in  this  action,  claimin'4 
to  be  the  heirs  of  .Tohnson  and  Laura  A.,  lit- 
igate its  disposition. 

The  first  question  presented  for  our  con- 
sideration is,  who  are  meant  by  the  word 
"heirs"  in  the  certificate  in  controversy?  It 
is  a  technical  word.  When  used  in  any  legal 
instrument,  and  there  is  no  context  to  ex- 
plain it,  as  in  this  case,  it  should  be  under- 
stood in  its  legal  and  technical  sense.  Moody 
V.  Walker,  3  Ark.  147;  Myar  v.  Snow,  49 
Ark.  129,  4  S.  W.  Rep.  381;  Hascall  v.  Cox, 
49  Mich.  440,  13  N.  W.  liep.  807;  Mounsey 
V.  Blamire,  4  Kuss.  384;  De  Beauvoir  v.  De 
Beauvoir,  S  H.  L.  Gas.  553.  557;  Doody  t. 
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Hi^ins,  2  Kay  &  J.  729;  HoIlowHjr  v.  Hollo- 
Wiiy,  5  Yes.  401.  At  common  law  it  was  used 
to  designate  the  persons  on  whom  an  inher- 
itanoe  in  real  estate  was  cast  by  the  law  on 
the  death  of  the  ancestor.  Originally,  it  coald 
not  be  used  to  designate  'those  on  whom  the 
goods  or  chattel  property  were  cast,  because 
the  law  cast  them  upon  no  one.  No  one 
"  was  appointed  by  law  to  succeed  to  the  de- 
ceased ancestor.  On  his  death  they  became 
bona  Kteantia,  and  were  seized  by  the  king 
on  that  account,  and  by  him,  as  grand  alm- 
oner, applied  to  pious  uses,  now  consid- 
ered superstitious,  for  the  good  of  the  soul 
of  their  former  owner."  But,  since  the  enact- 
ment of  statutes  of  distribution,  it  has  often 
been  used  in  gifts  and  bequests  of  personal 
property  to  designate  the  donee  or  legatee. 
As  to  its  meaning  when  used  in  this  connec- 
tion, courts  are  not  in  harmony,  and  there 
is  much  confusion  and  conflict  in  tlie  decis- 
ions. No  useful  purpose  can  be  served  by 
a  review  of  the  cases  upon  the  question  in 
this  opinion.  SuiBce  it  to  say  that  the 
weight  of  authority  holds  tliat  the  word 
"heirs,"  when  used  in  any  Instrument  to 
designate  the  persons  to  wliom  personal  prop- 
erty is  thereby  transferred,  given,  or  be- 
queathed, and  the  context  does  not  explain 
it,  means  those  who  would,  under  the  statute 
of  distributions,  be  entitled  to  the  personal 
estate  of  the  persons  of  whom  they  are  men- 
tioned as  heirs,  in  the  event  of  death  and  in- 
BolTency.  Doody  v.  HIggins,  2  Kay  &  J.  729 ; 
QitMngs  V.  McDermott,  7  Eng.  Cli.  69;  Wing- 
fleld  V.  Wingfleld,  26  Monk,  422;  Sweet  y. 
Dutton,  109  Mass.  590;  Wright  v.  Trustees, 
1  Hofl.  Ch.  211,  213;  McCabe  v.  Spruil,  1 
Dev.  £q.  190;  Evans  v.  Salt,  6  Beav.  266; 
Jacobs  T.  .Taoobs,  16  Beav.  557,  560;  White 
T.  Stanfleld,  (Mass.)  15  N.  E.  Rep.  924,  925; 
Low  V.  Smith,  2  Jur.  (N.  S.)  pt.  1,  p.  844; 
Houghton  V.  Kendall,  7  Allen,  77;  2  Jar. 
(N.  8.)  pt.  2,  p.  211;  Groom  v.  Herring,  4 
Hawks,  893;  Eddings  v.  Long,  10  Ala.  203; 
Bawson  v.  liawson,  52  III.  62;  Kichanla  v. 
Miller.  62111.  423;  Hascall  v.  Cox,  49  Mich. 
440,  441, 18  N.  W.  Bep.  807.  See  Tillman  t. 
Davis,  95  N.  T.  17. 

In  many  states  wliere  the  widow  is  entitled 
to  take  nnder  the  statute  of  distribution,  she 
Is  held  to  be  an  heir  of  her  deceased  hus- 
band as  to  his  personal  estate.  But  it  Is  dif- 
ferent in  this  state.  Section  2522,  Mansf. 
Dig.,  provides :  "  When  any  person  shall  die, 
having  title  to  any  real  estate  of  inheritance 
or  personal  estate  not  disposed  of,  nor  other- 
wise limited  by  marriage  settlement,  and  shall 
be  intestate  as  to  such  estate,  it  shall  descend 
and  be  distributed  in  parcenary  to  his  kindred, 
male  and  female,  subject  to  the  payment  of 
Mb  debts  and  the  widow's  dower,  in  the  fol- 
lowing manner:  First.  To  ohildren  or  their 
descendants,  in  equal  parts.  Second.  If  there 
be  no  children,  then  to  the  father;  then  to  the 
mother;  if  no  mother,  then  to  the  brothers 
and  sisters,  or  their  descendants,  in  equal 
parts,"  etc.  The  statutes  provide  that  rela- 
tions of  Ibe  half  blood  shall  inherit  equally 


with  those  of  the  whole  blood  in  the  same 
degree,  unless  the  inheritance  come  to  the  in- 
testate through  an  ancestor.  In  only  one 
event  does  the  widow  take  as  an  heir  or  dis- 
tributee of  her  deceased  husband,  and  that  is 
when  he  died  intestate,  and  leaves  no  chil- 
dren or  their  descendants,  father,  mother,  nor 
tht'ir  descendants,  or  any  paternal  or  maternal 
kindred  capable  of  inheriting.  Our  statutes 
virtually  declare  that  she  shall  not  take  the 
real  or  personal  property  of  her  deceased  bus- 
band  as  heir  in  any  other  event,  if  then. 
Mansf.  Dig.  S2528.  It  is  true  that  section 
2592,  Mansf.  Dig.,  provides:  "If  a  husband 
die,  leaving  a  widow  and  no  children,  such 
widow  shall  be  endowed  of  one-half  of  the 
real  estate  of  which  such  husband  died  seised, 
and  one-half  of  thepei'sonal  estate,  absolutely 
and  in  her  own  right."  But  she  takes  the 
one-biilf  of  the  personal  estate  as  dower,  ab- 
solutely and  independently  of  creditors,  and 
not  as  a  distributive  share. 

In  Hill's  Adm'rs  v.  Mitchell,  5  Ark.  618. 
this  court  said:  "Distribution  and  dower 
are  two  separate  and  distinct  things.  One  is 
a  lien  created  by  law  on  the  property  of  the 
husband  at  the  time'  of  the  marriage,  which 
necessarily  takes  precedence  over  all  other 
subsequent  accruing  rights,  and  attaches  to 
the  speciflc  property,  and  is  carved  out  of  it. 
Distribution  occurs  after  administration  and 
the  payment  of  debts,  and  the  estate  is  then 
dlviJed  between  the  heirs  and  legatees.  The 
widow  is  not  entitled  to  any  portion  or  dis- 
tributive share  after  her  dower  has  been  al- 
lotted to  her;  for  all  that  goes  to  the  heirs  or 
legatees  after  payment  of  debts,  and  tlie  itii- 
miuistrator  is  bound  to  distribute  the  residue 
in  his  hands.  We  have  no  statute  giving  lier 
any  portion  of  the  personal  estate  as  a  dis- 
tributive share,  and  that  part  of  the  common 
law  which  is  in  force  here  allows  her  no  such 
interest  in  the  personal  effects  of  her  hus- 
band." 

In  Dllnois,  a  statute  was  enacted  which 
provides:  "When  there  Is  a  widow  or  sur- 
viving husband,  and  also  a  child  or  children, 
or  descendants  of  such  child  or  children,  of 
the  intestate,  the  widow  or  surviving  bus- 
bimd  shall  receive  as  his  or  her  absolute  per- 
sonal estate  one-third  of  all  the  personal  es- 
tate of  the  intestate."  liev.  St.  c.  39,  par. 4. 
In  Gauch  v.  Insurance  Co.,  88  III.  251.  the 
court  held  that  this  statute  was  not  intended 
to,  and  did  not,  make  the  widow  an  heir  of 
her  intestate  husband,  but  defined  what  shall 
be  taken  as  dower,  and  held  that  a  policy  of 
life  insurance  payable  to  the  "legal  heirs"  of 
the  person  whose  life  was  insured  was  pay- 
able to  his  children,  if  he  left  any,  and  that 
his  widow  was  not  included  in  the  words 
"legal  heirs." 

We  do  not  think  that  Laura  A.  was  an  heir 
of  her  husband,  or  included  in  the  word 
"heirs"  in  the  certificate  in  controversy.  But 
it  is  contended  that  the  brothers  and  sisters 
of  Johnson  are  entitled  to  no  part  of  the 
92  000,  because  the  constitution  of  the  Su- 
preme Lodge  of  1884  limits  the  right  of  a 
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member  of  any  lodge  of  the  Knights  of  Honor 
to  name  beDedciaries  in  a  certificate  Issued 
to  him  to  the  members  of  his  family,  or 
those  dependent  on  iiim,  and  tliey  belong  to 
neither  of  tiiese  classes.  But  this  question 
can  be  raised  by  no  one  except  the  Su- 
preme Lodge,  and  it  does  not.  By  paying 
the  money  into  court,  it  has  expressed  its 
willingness  to  have  it  paid  to  Johnson's  heirs. 
The  money  forms  no  part  of  his  estate.  The 
widow  has  no  interest  in  it.  The  constitu- 
tion of  the  Supreme  Lodge  of  1884  provides: 
"In  the  event  of  the  death  of  all  the  benefl- 
ciaries  designated  by  the  meml>er  before  the 
decease  of  such  member,  if  he  shall  malce  no 
other  disposition  tliereof,  the  benellt  shall  be 
paid  to  the  heirs  of  the  deceased  member." 
The  cliild  having  died  before  its  father,  John- 
son left  his  brother  and  sisters  his  only  heirs. 
As  the  Supreme  Lodge  by  Its  certificate  prom- 
ised to  pay  them  the  t2,00U,  and  do  not  object 
to  paying,  and  no  other  person  can,  lawfully, 
they  are  entitled  to  a  judgment  that  it  be  paid 
to  them. 
Judgment  aflSrmed. 


KiCHOU  V.  Tbiblk. 
(Supreme  Court  of  Arkomacu.    Uaj  10, 1890.) 

TTSUBIODB  COMTRAOT— SOBROSATION. 

1.  Mansf.  Dig.  Ark.  (  4783,  makes  a  nsurlons 
loan  absolutely  void  as  to  both  prlnoipaland  later- 
«st.  Defendaat  executed  a  deed,  absolute  In  form, 
to  secnre  a  loan.  Afterwards  he  obtained  a  nsnrl- 
ouB  loan  from  plalntift.  who  at  bis  requested  paid 
the  original  debt,  and  faxdc  a  deed  from  the  cred- 
itor as  security.  This  deed  being  void  because  of 
the  usury,  the  court  below  deoreisd  that  pUdntlff 
•bould  be  subrogated  to  the  rights  of  the  original 
creditor,  and  ordered  a  foreclosure  of  the  original 
mortgage.  Held  error,  afnoe  equity  will  not  aid 
one  who  ia  compelled  to  prove  an  Illegal  ooatract 
In  order  to  establish  bts  olaim. 

9.  Under  such  olroomstanoes,  plalntift  is  en- 
titled to  recover  the  taxes  he  piud  on  the  land, 
with  interest. 

Appeal  from  circuit  conrt,  Hempstead 
«ounty;  W.  S.  Eakin,  Special  Judge. 

Mansf.  Dig.  Arl{.  §  47S2,  provides  that  "all 
eontracts  for  a  greater  rate  of  interest  than 
ten  per  centum  per  annum  shall  be  void  as 
to  principal  and  interest." 

A.  B.  a  S.  S.  Willianu,  for  appellant. 
Atkinson  it  England,  for  appellee. 

Ck>CKRiLi.,  G.  J.  Trible  borrowed  money 
Crom  Oglesby,  and  to  secure  the  loan  executed 
to  bim  a  deed,  absolute  in  form,  to  the  land 
in  question.  Subsequently,  at  Trible's  re- 
quest, Oglesby  executed  a  deed  to  the  same 
land  to  Nichols.  We  think  the  chancellor 
was  amply  sustained  by  the  proof  in  finding 
that  the  consideration  for  tlie  deed  from  Og- 
lesby to  Nichols  was  a  usurious  loan  of  money 
from  Nichols  to  Trible,  the  deed  being  in- 
tended as  security  therefor.  A  part  of  the 
loan  was  applied  by  Nichols,  at  the  request 
of  Trible,  in  paying  off  Trible's  debt  to  Og- 
lesby. The  residue  was  paid  to  Trible.  The 
chancellor  held  that  Nichols  should  be  sub- 
rogated to  the  rights  that  Oglesby  had  under 
b^  mortgage,  and  decreed  a  foreclosure  of 


the'same  for  Nichol's  benefit  The  correct- 
ness of  that  ruling  is  the  legal  question  pre- 
sented by  the  appeal. 

The  general  rule  is  well  established  that 
one  who,  at  the  request  of  another,  pays  off 
an  incumbrance  upon  the  latter's  land,  is  en- 
titled to  be  subrogated  to  the  security;  and  it 
is  also  a  settled  rule  that,  when  a  valid  secu- 
rity is  canceled  by  means  of  a  subsequent 
agreement  and  security  which  is  void  for 
usury,  the  original  security  is  not  invalidated, 
but  equity  will  revive  and  enforce  it.  But 
Nichols  cannot  invoke  the  aid  of  either  of 
these  principles.  One  who  seeks  protection 
under  the  equitable  doctrine  of  subrogation 
must  come  into  court  with  clean  hands.  It 
is  not  applied  to  relieve  one  of  the  conse- 
quences of  his  own  wrongful  or  illegal  act. 
Where,  therefore,  the  cLiim  to  subrogation 
grows  out  of  an  agreem'ent  which  is  void  by 
reason  of  usury,  it  furnishes  no  basis  fur  the 
eqaitable  doctrine.  Sheld.  Subr.  §8  42,  44; 
Perkins  v.  Hall,  105  N.  Y.  539,  12  N.  E. 
Bep.  48.  If  Nichols  bad  l>een  the  owner  of 
the  Oglesby  mortgage,  and  subsequently  en- 
tered into  the  usurious  contract  lie  actually 
made,  and  by  means  of  it  had  canceled  the 
first  mortgage,  the  case  would  be  like  that  of 
Gerwig  v.  Sitterly,  56  N.  Y.  214.  which  he 
relies  upon  to  sustain  his  contention.  There 
it  was  not  necessary  to  ruiort  to  the  illegal 
contract  to  take  the  benefit  of  the  binding 
security.  And  In  Patterson  v.  Birdsall,^ 
N.  Y.  294,  the  other  case  relied  upon  by 
Nichols,  it  did  not  become  necessary  to  re- 
sort to  any  dealings  between  the  usurer  and 
the  debtor  in  order  to  establish  tiie  right  to 
the  first  mortgage  when  the  usurious  security 
was  annulled.  But  the  position  of  Nichols 
ia  such  that  he  is  forced  to  resort  to  proof  of 
his  illegal  contract  to  establish  any  claim 
whatever.  The  agreement  to  take  the  legal 
title  from  Oglesby,  who  held  it  in  trust  for 
Trible,  instead  of  from  Trible  himself,  and 
tlie  payment  of  Oglesby's  debt,  are  insepara- 
ble parts  of  the  usurious  agreement.  But, 
as  it  is  against  the  policy  of  the  law  to  found 
any  right  upon  an  illegal  contract,  Nichols 
cannot  have  the  Itenefit  of  the  Oglesby  mort- 
gage. The  two  cases  cited  by  Niehols  are 
commented  upon  and  distinguished  from  this 
class  of  oases  in  Perkins  v.  Hall,  supra,  and 
Baldwin  v.  Moffett,  94  N.  Y.  82. 

Reverse  the  Judgment  and  remand  the 
cause,  with  directions  to  enter  judgment  for 
Trible.  Nichols  will  be  decreed  the  amount 
of  taxes  paid  on  the  land  as  found  by  tlie 
court  below,  and  interest. 


St.  Louis  A  S.  F.  Rt.  Co.  «.  WiLUAMa, 

Sheriff. 

(Supreme  Court  of  Arhansas.   KSroh  1,  l8Ba) 

Raiiaoabs— Taxition— Bridob  Courxur. 

A  bridge  built  by  a  corporation  organised 

for  that  purpose  is  not  the  property  of  a  railw^ 

company,  and  assessable  for  taxes  as  such  by  the 

state    board    of    railway    oommissioners,  under 

Mansf,  Dig.  Ark.  i  5&17,  though  the  stockholders 

of  both  companies  are  the  samo,  and  all  of  ttas 
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bridge  company  Btock  is  pledged  to  the  railway 
company,  w  Dich  by  contract  has  the  permanent  use 
of  the  bridge.  Distinguishing  State  t.  Depot  Co., 
4S  N.  W.  Rep.  840. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty; J.  8.  Little,  Judge. 

The  St.  Louis  and  San  Francisco  Kallway 
Company,  (hereafter  called  the  rHiIway  com- 
pany.) during  the  years  1881  and  1882,  con- 
structed a  line  of  railway  from  the  Missouri 
stiite  line  through  the  counties  of  Kenton, 
Washington,  Crawford,  and  Sebastian  to  Fort 
Sniilli,  its  mileage  in  the  state  being  alKHit 
102  miles.  The  continuity  of  said  line  of 
railway  was  broken  by  the  Arkansas  river. 
On  July  S,  1882,  congress  granted  to  the  rail- 
way company  authority  "to  construct,  or 
cause  to  be  constructed,  and  maintain,  a 
bridge,  and  approaches  thereto,  over  the  Ark- 
Nnsas  river  at  Van  Buren,  Crawford  county. 
Ark.  Said  bridge  shall  be  constructed  to 
provide  for  the  passage  of  railway  trains, 
and,  attbeoption  of  the  corporation  by  which 
it  may  be  built,  may  be  used  for  the  passage 
of  wagons,"  etc.  During  the  year  1884, 
Caroline  L.  Scott  conveyed  to  the  railway 
company  the  land  constituting  the  right  of 
way  to  the  bridge  subsequently  built.  In 
March.  1885,  the  Fort  Smith  &  Van  Buren 
Bridge  Company  (hereafter  called  the  bridge 
company)  was  incorporated  under  the  laws 
of  Arkansas;  its  object  and  purpose  being  to 
construct,  maintain,  and  own  a  highway  and 
railroad  bridge  for  use  in  crossing  railroad 
locomotives,  cars,  wagons,  and  teams,  etc. 
On  December  18,  1885,  tlie  railway  company, 
by  deed,  conveyed  to  the  bridge  company  the 
right  of  way  for  the  approaches  to  the  bridge; 
reciting  in  said  deed  that  the  bridgecompany 
was  authorized  to  construct  a  bridge  by  the 
laws  of  Arkansas  and  act  of  congress. 
During  the  year  1885  the  bridge  was  built; 
the  bridge  company  contracting  with  the 
Union  Bridge  Company  of  New  York  to 
construct  the  bridge,  and  issuing  Qrst  mort- 
gage bonds  for  $500,000,  and  securing  tlie 
same  by  mortgage  executed  to  the  Mercantile 
Trust  Company.  On  April  1, 1885,  the  bridge 
company  entered  into  a  contract  with  the  rail- 
way company  for  98  years,  whereby  it  was 
agreed  that  the  bridge  company  conveyed  to 
the  railway  company,  its  assigns,  etc.,  the 
bridge,  right  of  way,  land,  abutments,  etc., 
and  all  its  rights,  franchises,  and  privileges 
of  every  nature,  except  the  franchise  of  the 
bridge  company  to  exist  as  a  corporation,  and 
expressly  reserving  to  the  bridge  company  the 
right  to  contract  with  other  parties  for  the 
use  of  the  bridge;  that  tlie  bridge  company, 
during  the  existence  of  the  lease,  should  main- 
tain its  separate  existence,  and  that  at  the  ex- 
piration thereof  the  railway  company  should 
surrender  to  the  bridgecompany  tbepossession 
and  control  of  the  property;  that  the  railway 
company  should  have  the  right  to  reject  all 
cMitracts  made  by  the  bridge  company  with 
others  for  the  use  of  its  bridge.  The  state 
board  of  railway  commissioners,  in  assessing 
the  nmroadB  in  the  state  for  the  year  1887, 


valued  this  bridge  at  9283,000,  and  assessed 
it  as  part  and  parcel  of  the  railway  company, 
adding  its  value  to  the  assessed  value  of  the 
road-way,  and  prorating  the  gross  sum  to  tiie 
four  counties  of  Benton,  Washington,  Craw- 
ford, and  Sebastian,  according  to  the  mileage 
of  the  railway  company  in  each  county.  Tiie 
assessors  of  Crawford  and  Sebastian  counties 
take  the  position  that  the  bridge  and  its  ap- 
proaclies  are  not  part  of  the  right  of  way, 
etc.,  of  the  rt»ilway  company,  but  that  the 
bridge  and  approaches  are  the  property  of  the 
Fort  Smith  and  Van  Buren  Bridge  Company, 
a  corporation  organized  under  the  laws  of 
Arkansas,  whose  otSce  is  at  Fort  Smith,  and 
whose  property  is  entirely  within  the  two 
counties.  They,  therefore,  assessed  the  prop- 
erty as  the  property  of  the  Fort  Smith  and 
Van  Buren  Bridge  Company,  valuing  it  at 
$100,000  for  each  county.  The  railway  com- 
pany and  the  bridge  company  tiled  their  bill 
in  the  Sebastian  circuit  court  to  restrain  the 
sheriff  from  collecting  tax  on  the  assessment 
of  the  bridge  by  the  county  assessor.  The 
circuit  court  decided  that  the  bridge  and  its 
approaches  were  the  property  of  the  bridge 
company,  and  assessable  by  the  county  as- 
sessor under  section  5645,  Mansf.  Dig. 
That  the  action  of  the  state  board  in  assessing 
said  bridge  property  was  wltiiout  authority, 
and  void.  The  court,  therefore,  perpetually 
enjoined  the  sheriff  from  collecting  any  taxes 
from  the  railway  company,  by  reason  of  any 
assessment  of  tlie  bridge  by  the  state  board. 
It  denied  the  prayer  of  the  railway  company, 
praying  an  order  enjoining  the  sheriff  from 
collecting  taxes  from  the  bridge  company  by 
reason  of  the  assessment  by  the  county  aa- 
sessor. 

Clayton,  Brtzzolart  <ft  Forretter,  McDan- 
iel  a  atoQill,  and  B.  B.  Wall,  for  appellant. 
Clendening  dt  Read  and  L.  P.  Bandels,  for 
appellee. 

CocKRiLr,,  O.  J.  It  is  argued  that  the 
bridge  in  question  should  be  assessed  for  tax- 
ation to  the  appellant  railway,  because  it  is 
used  by  that  railway  as  a  railway  bridge;  but 
it  is  also  used  by  the  Little  Sock  &  Ft.  Smith 
Railway,  and,  if  the  use  to  which  tlie  struct- 
ure is  devoted  is  to  control  the  question  of  its 
assessment,  it  could  as  well  be  assessed  as  a 
part  of  the  latter  railway  as  the  former.  Tliat 
shows  the  fallacy  of  the  contention.  It  is  not 
the  use  tliat  property  is  put  to  that  deter- 
mines to  whom  it  is  assessable.  The  owner- 
ship, or  under  some  circumstances,  the  con- 
trol, of  the  property  is  the  statutorf  test. 
Only  railways  are  to  be  assessed  by  the  state 
board  of  railway  commission.  Bridge  com- 
panies and  ccrpcrations,  other  than  railway 
and  insurance  companies,  are  to  be  assessed 
by  the  local  assessors.  The  statute  so  enacts. 
Section  5647  et  seq.  Mansf.  Dig.,  as  amend- 
ed by  the  act  of  March  28,  1887.  The  re- 
quirement as  to  railways  is  that  every  corpo- 
ration or  other  person  "owning  or  operating" 
a  railway  shall  return  its  road  to  the  state 
lK>ard  for  taxation;  and,  in  estimatiag  the 
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value,  the  board  is  required  to  take  into  con- 
sideration everything  on  the  right  of  way  and 
appurtenant  to  the  railroad  which  adds  value 
to  it  as  an  entire  thing.  Bridges  which  are  on 
the  line  of  the  railway,  and  are  railway  proper- 
ty, are  therefore  to  be  assessed  as  an  integral 
part  of  the  railway.  They  fall  within  the  ex- 
clusive jurisdiction  of  the  state  board,  and 
the  increased  revenue  which  is  derived  from 
the  road  on  account  of  them  is  apportioned  to 
the  several  counties  through  which  the  road 
runs.  This  comes  from  the  legislative  pol- 
icy of  taxing  each  road  as  a  unit.  Bailway 
Go.  V.  Worthen,  ante,  254.  But  the  policy 
is  equally  well  defined  to  tax  bridges,  wliich 
are  not  railroad  property,  through  the  in- 
strumentality of  the  local  assessors.  There 
is  no  attempt  to  classify  bridges  so  as  to 
make  railroad  toll-bridges,  which  are  not  the 
property  or  controlled  by  railroads,  taxable 
by  one  agency,  and  other  highway  toll-bridges 
by  another.  If,  therefore,  the  bridge  in 
question  belongs  to  a  company  other  than  a 
railway,  and  is  operated  by  it  as  a  toll-bridge 
for  the  convenience  of  all  railways  that  meet 
at  that  point,  it  does  not  come  within  the  let- 
ter or  the  reason  of  the  statute  for  the  assess- 
ment of  railways.  It  is  not  dontended  that 
the  bridge  company  is  either  the  owner  or 
operator  of  a  railroad.  The  question  is,  does 
the  railway  own  or  operate  the  bridge  as  a 
part  of  its  road,  or  is  it  owned  or  operated  in- 
dependently of  the  railway  ?  It  was  built  by 
the  Fort  Smith  &  Van  Buren  Bridge  Com- 
pany, which  was  incorporated  under  the  laws 
of  this  state  to  operate  a  railway  and  other 
highway  toll-bridge.  It  is  argued  that  the 
bridge  company  is  only  an  agency  of  the  rail- 
way company,  and  that  they  are  practically 
one.  In  proof  of  this  we  are  referred  to  the 
fact  that  the  stockholders  of  the  bridge  com- 
pany are  stockholders  of  the  railway,  and 
that  the  entire  stock  of  the  bridge  company 
was  pledged  at  its  inception  to  the  railway 
company.  But  the  partial  identity  of  stock- 
holers  does  not  merge  two  separate  legal 
entities  into  one,  and  the  pledge  of  the  stock 
is  shown  to  have  been  made  as  security  for  a 
loah  of  credit  by  tlie  railway,— a  transaction 
which  the  statute  sanctions.  The  agreement 
may  afford  the  railway  company  a  ready 
means  of  acquiring  the  control  or  ownership 
of  the  bridge,  but  it  did  not  in  itself  confer 
such  rights.  There  is  nothing  to  show  that 
the  rail  way  company  is  the  substantial  owner 
of  the  bridge  by  reason  of  owning  the  stock, 
and  the  case  is  therefore  unlike  that  of  State 
v.  Depqt  Co.,  43  N.  W.  Bep.  840,  which  the 
appellants  rely  upon. 

But  the  bridge  company  has  entered  into 
an  agreement  with  the  railway  for  the  use  of 
its  bridge  for  the  full  period  of  its  right  to 
corporate  existence;  and  it  is  argued  tliat  it 
has  thus  transferred  all  its  rights  and  inter- 
est to  the  railway  except  the  right  to  a  naked 
and  somewhat  ambiguous  existence,  thereby 
giving  the  railway  the  ownersliip  or  absolute 
control  of  the  property.  But  the  contention 
is  too  broad.    2f  either  the  legal  effect  of  the 


language  of  the  agreement,  nor  the  practioa 
of  the  parties  under  it,  justifies  the  conclu- 
sion. It  will  be  seen,  from  the  terms  of  tba 
agreement  set  forth  in  the  statement  of  facts 
by  the  reporter,  that  the  bridge  company  ex- 
pressly reserved  the  right  to  contract  witta 
other  parties  for  the  use  of  the  bridge.  With- 
out this  reservation,  the  granting  part  of  tha 
instrument  would  have  been  sutBcient  to 
carry  the  exclusive  control  of  the  bridge,  and 
BO  made  it  practically  a  part  of  the  railway. 
But  the  intention  of  the  paities  is  to  be  gath- 
erod  from  the  whole  instrument,  aod  the 
comprehensive  terms  used  in  the  gnrntin^ 
part  are  narrowed  and  limited  by  the  subse- 
quent reservation.  Yarner  v.  Bice,  44  Ark. 
236.  The  railway  company  stipulates  for 
the  right  to  reject  contracts  made  by  the 
bridge  company  with  others  for  the  use  of  its 
bridge,  and  it  is  argued  that  the  power  thus 
given  it  nulliDes  or  puts  it  in  the  power  of  the 
railway  to  nullify  the  reservation  of  the 
bridge  company's  right  to  contract  with  oth- 
ers, and  so  leaves  the  railway  with  the  same 
power  under  the  contract  as  though  it  were 
written  without  it.  It  is  not  to  be  presumed 
that  it  was  the  intention  of  the  parties  to 
confer  upon  the  railway  the  power  arbitrarily, 
and  without  reason,  to  prevent  the  bridge 
company  from  entering  into  further  con- 
tracts for  the  use  of  its  bridge,  for  that  would 
make  the  right  to  do  so,  which  was  reserved  . 
in  the  contract,  utterly  meaningless.  But  it 
is  a  rule  of  construction  that  none  of  the 
terms  of  a  contract  shall  be  rejected  as  mean^ 
ingless,  or  as  Irreconcilable  with  others, 
when,  from  a  fair  intendment,  effect  can  be 
given  to  all.  Experience  has  taught  that  this 
is  more  consonant,  as  a  rule,  with  the  inten- 
tion of  contracting  parties.  It  is  not  likely 
that  they  will  deliberately  insert  terms  into 
their  agreement  whicli  are  intended  to  be  of 
no  effect.  The  assent  of  the  railway  was 
doubtless  thought  necessary  to  put  a  check 
upon  the  regulations  of  the  bridge  company 
about  the  passage  of  trains,  when  a  second 
company  should  come  into  the  use  of  the 
bridge.  It  is  more  natural  to  suppose  that 
it  was  given  as  a  protection  to  the  railway 
company  against  the  encroachments  of  new- 
comers upon  the  bridge  than  as  an  arbitrary 
veto  upon  the  company's  right  to  make  new 
contracts.  Moreover,  the  act  of  congress  au- 
thorizing the  construction  of  the  bridge  pro- 
vides that  it  may  be  used  by  any  railway 
company,  and  we  are  to  presume  that  the 
parties  contracted  with  reference  to  the  ob- 
servance of  the  condition,  rather  than  its  vi- 
olation. But  to  say  that  the  meaning  of  the 
contract  is  to  give  the  first  railway  the  power 
to  exclude  all  others  would  not  be  in  keeping 
with  that  rule.  That  that  was  not  the  con- 
struction placed  on  the  agreement  by  the  par- 
ties is  shown  by  the  subsequent  grant  to  the 
Fort  Smith  Bailway  of  the  right  to  use  tlw 
bridge  for  30  years.  In  this  light,  the  meaning 
of  tlie  contract  is  that  the  railway  company 
has  acquired  only  the  privilege  of  passing  ita 
trains  over  the  bridge.  Tbatt  u^-!|^  itov* 
igitize     y  ^ 
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seen,  does  not  mnke  the  bridge  railroad  prop- 
erty; nor  does  it  pat  tlie  railroad  in  the  atti- 
tude of  operating  the  bridge  as  a  part  of  its 
road.  This  is  not  a  ca<>e  of  an  attempt  to  es- 
cape taxation,  but  it  is  important  to  the  par- 
ties and  the  counties  on  the  line  of  the  rail- 
way to  ascertain  by  which  of  the  two  sclieraes 
devised  by  the  state  for.  assessment  for  taxa- 
tion it  is  governed.  As  it  falls  within  the 
class  which  the  legislature  has  provided  shall 
go. to  the  local  assessors,  it  is  not  the  prov- 
ince of  the  courts  to  put  it  elsewhere.  The 
decree  should  therefore  be  atUrmed. 


Spkatt  v.  New  Oelkans  Ins.  Ass'n. 
(Supreme  Court  of  A-fkanta*.    Kay  8, 18B0.) 

APPBAIy— BZCIFTIONS  —  IRSUB^KOS — APPLICATION. 

1.  When  a  bill  of  ezeeptions  oontaina  the  re- 
queat  "the  clerk  will  here  copy  plaintiff's  iDBtruo- 
tions  as  asked,  leaving  off  the  amendments  of  the 
court, "  and  recites  that  the  court  gave  certain  of 
the  inatructiona  after  adding  specified  clauses,  and 
the  transcript  contains  a  paper  writing  indorsed, 
"Instructions  for  FlalntitF,  *  divided  into  para- 
graphs and  amended  as  recited  in  the  bill  of  ez- 
onptions,  its  identity  with  the  instructions  called 
fur  is  sufficiently  established. 

2.  Though  an  application  for  Inauranoe  recites 
that  the  soUoitor  acted  as  agent  of  the  insured  in 
writing  out  answers  to  questions  in  the  applica- 
tion, and  the  policy  contains  a  warranty  that  the 
diagram  of  the  Insured  premises  in  the  application 
is  correct,  the  policy  is  not  vitiated  by  the  incor- 
rectness of  the  diagram,  If  it  was  made  by  the  so- 
licitor. 

8.  A  failure  to  comply  with  a  warranty  that 
inaured  would  keep  his  books  at  night  in  a  fire- 
proof safe,  or  in  some  place  not  exposed  to  a  fire, 
which  wonld  destroy  the  building  insured,  does 
not  vitiate  the  policy  when  insuraa  informed  the 
solicitor,  in  preparing  the  application,  that  he  had 
DO  safe,  and  wonld  keep  the  books  in  his  dwelling, 
and  to  the  question  in  the  application,  "Do  you 
agree  to  keep  your  books  in  an  iron  safe  at  nightl" 
he  answered,  "Keep  them  in  dwelling  at  night. " 

Appeal  from  circuit  court,  Kevada  county; 
0.  E.  Mitchell,  Judge. 

Feazel  <b  Rodgers  and  R.  B.  Willianu,  tor 
appellant.  B.  W.  Kimball  and  T.  B.  Web- 
ber, for  appellee. 

Hehimowat,  J.  All  errors  assigned  upon 
tbls  appeal  relate  to  the  charging  of  the  jury; 
but  the  appellee  contends  that  the  questions 
argued  by  counsel  for  appellant  are  not  pre- 
sented by  the  record,  because  the  charge  was 
iiot  preserved  in  the  bill  of  exceptions.  If 
that  contention  is  correct.  Its  decision  relieves 
kbe  necessity  of  considering  any  other  ques- 
tion. A  "skeleton  bill  of  exceptions"  was 
prepared,  signed  and  filed,  and  is  brought  be- 
fore us  by  certiorari.  After  setting  out  all 
the  evidence  in  the  cause,  it  continues:  "And 
thereupon  the  plaintiff  asked  the  court  to  in- 
fltruct  the  jury  as  follows:  (Clerk  will  here 
copy  plaintiff's  instructions  as  asked,  leaving 
off  the  amendments  of  the  court.)"  It  then 
recites  that  the  court  refused  the  first  prayer 
of  plaintiff  in  the  form  submitted,  but  gave 
it  after  adding  a  clause  which  is  set  out.  It 
also  recites  that  the  court  refused  the  third 
prayer  as  submitted  by  plaintiff,  but  gave  it 
after  adding  a  clause  which  is  set  out.    The 


transcript  contains  what  purports  to  be  the 
prayer  for  a  charge  as  presented  by  plaintiff, 
but  the  appellee  contends  that  it  is  not  iden.- 
tified  by  the  call  in  the  bill  of  exceptions.  It 
is  indorsed,  "Instructions  for  Plaintiff."  and 
is  divided  into  paragraphs,  entitled  instruc- 
tions 1,  2,  3,  and  4.  It  shows  that  amend- 
ments were  made  to  the  instructions  as  set 
out,  in  accordance  with  the  recitals  io  the 
skeleton  bill. 

Is  the  identification  sufflcient?  The  bill 
calls  for  "instructions  for  plaintiff,"  and  the 
transcript  contains  a  series  of  Instructions 
indoived,  "Instructions  for  Plaintiff."  The 
bill  discloses  tliat  the  judge  added  certain 
clauses  to  instructions  oumtered  1  and  S,  and 
the  instructions  thus  numbered  in  the  tran- 
script contain  the  clauses  so  added.  The 
identification  might  be  more  complete;  but 
we  think  the  call  "to  copy"  fairly  imports 
that  the  instructions  asked  were  in  writing, 
and  in  the  custody  of  the  clerk.  The  indorse- 
ment on  the  instructions,  as  transcribed,  cor> 
respond  with  the  call,  and  the  amendment  by 
the  court  recited  in  the  skeleton  bill  corre- 
sponds with  that  shown  upon  the  transcript. 
In  the  case  of  Keith  v.  Optical  Co.,  48  Ark. 
138.  2  S.  W.  Rep.  777,  the  bill  of  exceptions 
was  as  follows :  "The  defendant,  to  maintaia 
the  issue  on  his  part,  introduced  in  evidence 
the  agreed  statement  of  F.  Moore,  which  is 
in  words  and  figures  as  follows,  to- wit: 
(Here  copy  Moore's  statement.)"  The  state- 
ment had  not  been  signed  by  counsel,  or 
marked  "Filed,"  but  was  indorsed,  "F. 
Moore's  Statement,"  and  in  this  answered  the 
call.  The  court  held  it  was  sufficiently  iden- 
tified. The  instructions  asked  by  the  defend- 
ant were  brought  up  on  the  bill  of  exceptions 
by  the  same  ^1  as  those  for  the  plaintiff. 
There  is  the  same  means  of  identification,  ex- 
cept that  they  were  not  amended  by  the  judge; 
but,  under  the  decision  above  cited,  we  are 
constrained  to  hold  the  identification  suffi- 
cient. If  it  were  charged  that  the  transcript 
did  not,  in  fact,  contain  the  instructions 
passed  upon  by  the  circuit  court,  we  would 
find  much  difficulty  in  reaching  this  conclu- 
sion; but,  as  there  is  no  deni^  of  identity, 
marks  of  identification  are  less  rigidly  scru- 
tinized. 

The  instructions  asked  by  the  plaintiff  and 
those  given  on  behalf  of  the  defendant  re< 
late  to  two  alleged  breaches  of  warranty  on 
the  part  of  plaintiff, — the  first,  that  the  dia- 
gram of  the  premises  insured,  as  set  out  in 
the  application,  was  correct,  whereas  it  was 
In  fact  incorrect;  the  second,  that  plaintiff 
agreed  to  keep  his  books  of  account  and  the 
last  inventory  of  bis  stock  in  a  fire-proof  safe 
at  night,  or  in  some  secure  place  not  exposed 
to  fire,  which  would  destroy  the  house  in- 
sured, whereas  he  kept  them  in  the  part  of 
the  house  insured  occupied  by  him  as  a  dwell- 
ing, and  not  in  a  safe  of  the  character  indi- 
cated. We  will  consider  the  Instructions  in 
that  order. 

1.  The  diagram  accompanying  the  appli- 
cation was  made  by  the  solidltor  of  the  cum- 
Digitized  by  VjOOQiC 
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pany,  wbo  was  authorized  to  take  and  for- 
ward applications  for  insurance,  deliver  pol- 
icies, and  collect  and  remit  premiums.  He 
Icnew  the  situation  of  the  property,  and  made 
a  diagram  which  tlie  plaintiff  never  saw.  If 
it  was  false,  he  made  it  so,  and  it  does  not 
appear  that  plaintiff  had  any  knowledge  uf 
that  fact.  Although  the  policy  contained  a 
warranty  by  plaintiff  that  the  diagnim  was 
correct,  there  was  nothing  to  apprise  him 
that  it  was  incorrect.  Of  tliis  it  seems  that 
be  and  the  general  agent  of  the  defendant 
were  equally  ignorant.  The  fault  rests  with 
the  solicitor.  To  whom  shall  it  be  imputed  ? 
He  acted  in  behalf  of  the  company,  and  it 
accepted  tlie  fruits  of  his  work;  but  it  is 
said  that  he  was  a  "solicitor,"  and  not  an 
"agent,"  of  the  company,  and  that  the  ap- 
plication recited  that  in  writing  oat  answers 
to  questions  in  it,  and  in  preparing  a  diagram, 
he  acted  as  the  agent  of  the  insured.  For 
convenience  in  the  conduct  of  its  business, 
the  company  may  make  the  above  clasaiflca- 
tion  of  its  agencies,  but  it  cannot  disown 
any  one,  by  classifying  them.  Neither  can 
its  declaration  override  the  facts,  nor  a  flo- 
tion  dissolve  existing  relations.  Without  in- 
quiring  into  the  scope  of  Van  Dyke's  agency, 
it  is  BUflScient  to  say  that,  in  the  matter  of 
procuring  the  application,  he  acted  for,  and 
was  in  law,  the  agent  of  the  company.  The 
insured  had  a  right  to  expect  that  he  would 
make  a  correct  diagram,  and  to  believe,  in 
accepting  the  policy,  that  he  had  made  it  cor- 
rectly. The  knowledge  that  it  was  incor* 
rect  was  chargeable  to  the  company  through 
its  agent,  wliile  the  insured  knew  nothing 
of  it.  It  could  not,  having  such  knowledge, 
issue  the  policy,  and  afterwards  defeat  lia- 
bility growing  out  of  it,  by  inserting  in  it 
for  liiim  the  warranty  of  a  fact  wliich  it  knew 
to  be  false.  Insurance  Co.  v.  firodie,  11  S. 
W.  Kep.  1016.  The  erst  instruction  asked 
by  the  plaintiff  should  therefore  have  been 
given  without  the  umendment,  and  the  flrst, 
Severn b,  and  fourteenth  instructions  asked 
by  the  defendant  should  have  been  refused. 

2.  The  policy  contains  a  warranty  that  the 
insured  would'  keep  the  books  of  his  busi- 
ness, and  the  last  inventory  of  his  slock,  at 
night,  in  a  fire-proof  safe,  or  in  some  secure 
place  not  exposed  to  a  fire,  which  would  de- 
stroy the  building  insured.  He  kept  them 
in  the  part  of  the  building  insured,  which  he 
occupied  as  a  dwelling,  and  not  in  a  safe. 
When  preparing  his  application,  he  told  the 
solicitor  that  he  had  no  safe,  and  would  keep 
the  boolcs  in  his  dwelling;  and  the  applica- 
tion which  is  made  a  part  of  the  policy  con- 
tained the  following  question  and  answer: 
"Question.  Do  you  agree  to  keep  your  books 
in  an  iron  safe  at  niglit?  Answer.  Keep 
them  in  dwelling  at  night."  Although  the 
qnestion  contained  no  reference  to  any  other 
place  in  which  tlie  books  might  be  kept  other 
than  an  iron  safe,  the  answer  furnishes  the 
information  that  they  would  not  be  kept  in 
sucii  a  safe,  but  would  be  kept  in  a  designat- 
ed place.    Its  situation  with  reference  to  the 


property  Insured  was  discoverable  apon  the 
application,  and  was  known  to  the  solicitor. 
The  company,  thus  advised  of  the  purpose  of 
the  insured,  without  objecting  to  it,  issued 
the  policy,  and  thereby  acquiesced  in  the  pur- 
pose expressed.  It  would  be  a  reproach  to 
the  law  if  a  recovery  could  be  defeated  on 
such  a  pretext.  The  sixth  and  tenth  instruo- 
tions,  given  at  the  request  of  the  defendant, 
should  have  been  refused.  The  second,  elev- 
enth, and  ninth  instructions,  given  at  the 
request  of  the  defendant,  announce,  correct- 
ly, legal  principles.  They  should  not  have 
been  given,  unless  the  principles  were  perti- 
nent to  the  case  made  by  the  proof.  As  to 
that,  inquiry  by  us  would  involve  a  useless 
consumption  of  time,  which  we  may  proper- 
ly give  to  other  causes  pressing  upon  our  at- 
tention. For  the  errors  indicated  the  judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 


Jennings  e.  Garteb. 

(Supreme  Court  of  Arkansas.    May  10, 1S90.) 

ExBooTiox— Salb  or  Hoxxstbu>— IforioB — 
Fbmfo. 

1.  In  ejectment  itappMwed  that  the  land  had 
been  defendant's  homestead,  bat  that,  at  the  time 
of  its  sale  ander  execution,  he  was  absent,  and  did 
not  make  the  proper  claim  before  the  sale  as  re- 
ouired  by  Mansf.  Dig.  Ark.  {  8006.  Under  plain- 
Ufi'B  dlreotion  notice  of  sale  was  published  as  re- 
quired by  section  SOtf ,  bnt  in  a  remote  paper  of 
small  circulation,  and  posted  in  obscure  places  on 
the  premises.  Defendant  set  up  these  facts,  and 
prayed  the  oanoellation  of  plalntifTs  deeds,  field, 
that  the  sale  was  collusive  and  fraudolent,  and 
plalntUTs  title  should  be  canceled. 

8.  A  quitclaim  deed  from  ataoUier  ezeontion 
creditor  who  purchased  through  his  attorney  does 
not  strengthen  plaintiff's  title,  as  notice  of  the 
fraud  to  the  attorney  who  placed  the  proceedings 
of  sale  on  foot  is  notice  to  the  client. 

Appeal  from  circuit  court,  Washington 
county;  J.  M.  Fitthan,  Judge. 

Action  ef  ejectment.  PlaintifF  claimed  un- 
der sheriff's  deeds 'at  execution  sales  in  favor 
of  himself  and  several  other  execution  credit- 
ors whose  titles  lie  had  purchased.  Defend- 
ant's answer  admitted  all  the  judgments,  and 
that  they  were  unsatisfied,  but  denied  that  the 
advertisements  and  sales  were  according  to 
Inw;  averred  that  platnUfl  did  not  pay  Devin 
the  sum  stated  in  his  deed,  or  any  sum; 
averred  that  the  land  was  his,  and  that  be 
was  the  head  of  the  family,  and  had  resided 
on  the  lands  14  years,  and  clitimed  the  same 
as  a  homestead.  It  further  averred  that  he 
was  "from  home  on  business "  when  the  sev- 
eral executions  were  issued  and  the  sales 
made,  and  that  plaintiff,  the  sheriff,  and 
those  under  whom  plaintiff  holds,  fraudu- 
lently colluded  together,  and  had  said  lands 
advertised  in  an  obscure  paper,  in  a  remote 
part  of  the  county,  and  by  such  fraudulent 
collusion  and  conspiracy  between  the  sheriff 
and  all  these  judgment  creditors  they  kept 
him  in  ignorance,  and  from  being  at  the  sale 
to  claim  his  homestead,  and  therefore  the 
sale  was  fraudulent,  illegal,  and  void;  and 
prayed  that  the  sale  be  set  aside  and  tbe  deeds 
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canceled.  Upon  application  of  defendant  the 
court  transferred  the  cause  to  the  equity 
doclset  for  trial. 

3.  Qregg  and  B.  R.  Davidton,  for  appel- 
lant.   /.  D.  Walker,  for  appellee. 

Hbhihowat,  J.  The  land  in  controversy 
was  sold  under  executions  against  the  appel* 
lee  in  Janoary,  1887,  and  comprised  bis  home- 
Stead.  He  was  entitled  to  hold  it  as  exempt 
to  him  from  sale  under  execution,  but,  as  the 
law  then  slood,  he  was  required  to  claim  it 
beforesale  in  the  manner  prescribed.  Article 
9,  §  3,  Couat.;  Mansf.  Dig.  30U6.  He  did 
not  claim  it  befdre  sale,  and  the  question  is, 
did  he  lose  it  thereby?  The  answer  depends 
upon  the  effect  which  the  law  will  give  to 
certain  conduct  of  the  plaintifFs  in  the  execu- 
tions, in  the  prooeedlngs  relating  to  the  sale. 
'Xha  law  regulating  the  sale  of  lands  under 
execution  provides  that  notice  of  such  sale 
■ball  be  given  for  20  days  next  before  the 
day  of  tiie  sale,  by  posting  printed  advertise- 
ments  at  the  court-house  door,  and  five  other 
public  places  in  the  county  in  which  the  sale 
is  to  be  made,  one  of  which  must  be  the 
premiaea  to  be  sold,  and  by  publishing  the 
aamu  in  a  newspaper  published  in  the  county. 
Mansf.  Dig.  §  b049.  The  notice  is  intended 
to  inform  the  owner  that  bis  property  will  be 
■old.  and  to  procure  the  attencUince  at  the 
sale  of  persons  desiring  to  purchase  It.  Per- 
sonal notice  to  the  owner  of  land  is  not  re- 
.qaired,  and  the  only  gnaranty  the  law  pro- 
vides him  that  it  will  not  l>e  sold  without  his 
knowledge  is  in  the  advertisement  before 
mentioned.  The  importance  to  him  of  a  sub- 
stantial compliance  with  the  law  in  that  re- 
gard is  therefore  apparent.  It  is  the  duty  of 
tlie  sheriff,  in  following  the  directions  of  tlie 
statute,  to  make  his  advertisement  fulfill  the 
purpose  of  the  law.  In  posting  notice  on  the 
premises  to  be  sold  he  should  select  a  place 
wbera  it  would  must  likely  be  seen,  and  not 
one  where  its  discovery  would  be  the  least 
probable;  and  In  publishing  in  a  newspaper 
lie  should  sdect  a  paper  most  likely  to  give 
the  information  to  those  for  whom  it  is  in- 
tended, and  not  one  which  they  would  proba- 
bly never  see.  Ko  intelligent  officer  desiring 
to  discbarge  his  duty  would  post  the  notice 
on  a  tree  in  a  forest,  or  puWish  in  a  news- 
paper without  circulation  in  the  neighbor- 
hood, unless  In  the  particular  case  no  other 
means  of  notice  was  available.  To  do  so 
would  be  to  violate  the  spirit  of  the  law,  al- 
though complying  with  its  letter.  If  such 
should  be  done  by  the  procurement  of  the 
piaiutiff  inexcution  it  would  be  agross  wrong, 
and,  if  it  resulted  in  an  injury  to  the  defend- 
aat,  a  fraud  upon  his  rights.  To  post  a  no- 
tioe  where  it  wouM  never  be  seen,  out  of  a 
regard  for  the  feelings  of  the  debtor's  family, 
might  be  oommendable,  if  It  did  not  evidence 
a  disiagard  of  bis  constitutional  right  to  hold 
a  home  for  them. 

Upon  a  careful  reading  of  the  evidence  in 
this  case,  we  are  led  to  the  conviction  that 
tbe  pioceediiqts  before  the  sale  were  conduct- 
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ed  under  the  directions  of  the  plaintiffs  ia 
execution  with  the  hope  and  to  tbe  end  that 
the  appellee  would  never  leiirn  of  the  pend- 
ing sale,  and  thereby  lose  his  homestead.  In 
order  to  accomplish  tlie  wrong  they  attempt- 
ed to  defeat  the  purpose  of  the  law,  in  pro- 
viding for  a  notice  of  sale,  while  making  a 
pretense  of  observing  it.  They  could  acquire 
no  rights  through  such  a  proi:eedlng.  It  Is 
contended  that  title  passed  untainted  with 
fraud  to  Devin,  who  was  a  stranger  to  the 
proceeding,  and  from  him  to  appellant.  To 
this  it  is  sufficient  answer  that  Devin  pur- 
chased through  West,  bis  attorney-,  who 
placed  the  proceeding  to  sell  upon  foot,  and 
consummated  it  after  the  relation  was  fixed. 
Devin  is  affected  with  tbe  knowledge  of 
Vfetl,  and  on  the  trial  he  testlHed  that  he 
"thought  it  looked  like  the  notice  had  been 
published  with  the  intent  to  prevent  appellee 
and  his  friends  from  seeing  it."  We  think 
the  appearances  justified  that  impression. 
Creditors  cannot  take  advantage  of  the  tem- 
porary absence  of  their  debtors  to  obtain  ex- 
ecutions, give  notice  of  sale  which  will  nev- 
er reach  the  debtors  or  their  friends,  and 
thereby  deprive  them  of  their  constitutional 
exemptions.  Such  efforts  should  not  be 
made,  and  can  never  receive  the  countenance 
of  a  court.  As  thu  land  has  not  passed  to  a 
bona  fide  purchaser  for  value,  the  appellee 
was  entitled  to  the  relief  asked. 
The  judgment  will  be  affirmed. 


Davis  o.  St.  Lottis.  I.  M.  &  S.  By.  Ca 

(Suprema  Court  of  Ariianaaa.    April  6, 1860.) 

DsiLTH  BT  Waoaorci.  Aor— Uabtsh  4.in>  BsavAJTr 
— ^Instkuotioks. 

1.  Rev.  St.  Ark.  1838,  (Mansf.  Dig.  {  5223,)  pro- 
vides that  an  action  "for  wrongs  done  to  tbe  per- 
son or  proper^  of  another  •  •  •  may  be 
brocgUby  theperaon  iainred,  or  after  bis  deaUi 
by  his  executor  or  adminutrator.  *  Aot  Uarcb  6, 
1883,  provides  (Mansf.  Dig.  {  5225)  that,  whenever 
the  death  of  a  person  shalfbe  caused  by  the  wrong- 
ful act,  negleoft.  ordefanlt  of  another,  whloh  would 
have  entitled  the  person  injured  to  sue  for  dam- 
ages if  death  had  not  ensued,  an  acUpn  may  be 
brought  against  the  person  who  would  have  been 
liable  if  death  had  not  ensued ;  and  (Hansf .  Dig.  $ 
62^)  that  such  action  shall  be  broaeht  by  the  per- 
sonal representative  of  the  deoeaaeo,  and  shall  be 
for  the  benefit  of  the  widow  and  next  of  kin. 
Held,  that  the  admiaistrator  of  a  person  whose 
death  is  oansed  by  the  wrongful  act,  negleot,  or 
defanlt  of  another  may  maintain  two  actions,— 
one  under  the  act  of  1888,  for  the  benefit  of  tbe  es- 
tate, and  the  other  under  the  act  of  1883,  for  the 
benefit  of  the  next  of  kin. 

2.  Act  Ark.  Feb.  8, 1875,  providing  that  when  a 
minor  is  killed  by  a  railroad  train  the  father,  if 
living,  may  sue,  and  that  if  the  father  be  dead  the 
mother  or  guardian  may  sue,  is  superseded  by  act 
March  H,  188S,  (Mansf.  Dig.  SS  biSH,  6320,)  which 
provides  that  every  action  for  the  death  of  a  pep- 
son  by  the  wrongful  act,  neglect,  or  default  of  an- 
other shall  be  brought  by  the  personal  represen- 
tative of  the  deceased,  and  shall  be  for  the  Deneflt 
of  the  widow  and  next  of  kin,  and  ac  aotion  for 
loss  of  services  aoaruing  after  a  minoir'B  death 
must  be  brought  by  the  administrator. 

8.  In  an  action  against  a  railroad  company  for 
the  death  of  a  bralnman,  caused  by  having  his 
foot  oaught  between  tbe  rails  while  unooupltng 
cars,  it  is  error  to  charge  that  decedent's  knowl- 
edge of  the  fact  that  the  space  between  the  mala 
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and  guard  rails  waa  unblocked  was  knowledge 
of  tbe  attendant  danger,  aa  that  U  a  question  wr 
the  jury. 

Appeal  from  circuit  court.  White  oounty; 
M.  T.  Sandehs,  Judge. 

Action  hy  John  M.  Davis,  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Baiiway 
Company,  to  recover  damages  for  the  death 
of  plaintiff's  son,  Clarence  Davis.  The 
father  sues,  as  administrator  of  the  deceased, 
to  recover  for  the  benefit  of  the  estate,  and 
also  for  the  benefit  of  the  next  of  kin,  and 
also  brings  another  action  to  recover  for  the 
loss  of  his  son's  services.     Mansf.  Dig.  Ark. 

?|  5228,  provides  that,  "for  wrongs  done  to 
he  person  or  property  of  another,  an  action 
may  be  mainttdn^  against  the  wrongdoer, 
and  such  action  may  be  brought  by  the  per- 
son injured,  or  after  his  death  by  his  execu- 
tor or  administrator. "  Section  5225  provides 
that,  "whenever  the  death  of  a  person  shall 
be  caused  by  a  wrongful  act,  neglect,  or  de- 
fault, and  the  act,  neglect,  or  default  is  such 
aa  would,  if  death  bad  not  ensued,  have  en- 
titled the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  then, 
and  in  every  such  case,  the  person  who,  or  cor- 
poration which,  would  have  been  liable  if 
death  had  nut  ensued,  shall  be  liable  to  an 
action  for  damages;"  and  section  5226  pro- 
vides that  every  such  action  shall  be  brought 
by  the  personal  representative  of  the  deceased, 
and  shaU  be  for  the  l>eneflt  of  the  widow  and 
next  of  kin. 

Sanders  &  Watkins,  for  appellant.  Dodge 
<fi  Johnson,  for  appellee. 

C00KBII.L,  C.  J.  These  appeals  involve 
three  suits  brought  against  the  railway  on 
account  of  an  injury  to  a  minor  resulting  in 
his  death.  Two  are  by  the  personal  repre- 
aentatives  of  the  minor, — one  of  them  for  tbe 
benefit  of  his  estate,  the  other  for  the  benefit 
of  the  next  of  kin.  The  third  is  an  action  by 
the  father  of  the  minor  to  recover  for  the  loss 
of  his  son's  services  during  his  minority. 
The  question  presented  at  the  threshold  of  the 
cases  is,  who  can  maintain  an  action  against 
a  railroad  for  an  actionable  injury  resulting 
in  the  death  of  a  minor?  Tbe  answer  in- 
volves a  consideration  of  the  common  law 
and  tbe  statutes  on  the  subject. 

The  cause  of  action  which  accrued  to  tbe 
Injured  party  by  the  common  law  survives 
to  his  administrator  after  his  death,  by  virtue 
of  a  provision  of  the  Revised  Statutes  of  1S38 
which  is  carried  into  Mansfield's  Digest  as 
section  5223.  The  third  section  of  the  act  of 
February  8,  1875,  prescribed  that  when  a 
wife  was  killed  by  a  railway  train  the  hus- 
band should  sue;  when  a  minor  was  killed, 
the  father,  mother,  or  guardian  should  sue. 
In  all  other  cases  the  suit  was  to  be  by  the  legal 
representative.  Acts  1875,  p.  1S3.  Tbe  act 
applied  only  to  injuries  by  the  trains  of  rail- 
ways. In  1883  another  act  upon  tbe  subject 
was  passed,  embodying  in  this  particular  the 
provisions  of  the  English  statute  of  9  &  10 
Yict.,  known  as  "I^rd  Campbell's  Act." 


Mansf.  Dig.  §§  5225, 5226.  It  contains  no  ex- 
press repeal  of  either  of  the  other  proTisions; 
and  i  t  is  argued  that,  as  the  act  of  1875  is  a  spe- 
cial act  relating  only  to  railways,  none  of  ita 
provisions  are  abrogated  by  tdie  subsequent 
general  act,  but,  unless  it  supersedes  the  act 
of  1875,  in  so  far  as  it  affects  this  inquiry  tbe 
law  is  left  in  an  anomalous  condition.  Jt 
would  stand  thus:  If  an  actionable  injiuy 
resulting  in  death  should  occur  by  an  agency 
other  than  the  trains  of  a  railway,  the  widow 
and  next  of  kin  would  enjoy  the  benefit  of 
damages  recovered  therefor  under  the  last 
act;  but  if  the  injury  was  inflicted  by  the 
trains  of  a  railway  the  recovery  would  be 
solely  for  the  benefit  of  tbe  estate,  because 
tbe  last  act  would  not  apply  in  such  cases. 
Railway  Co.  t.  Townsend,  41  Ark.  882. 
Again,  a  mother  dependent  upon  her  adult 
son  for  support  could  recover  nothing  for  a 
culpable  injury  to  him  by  the  trains  of  a  rail- 
way resnlting  in  death,  but  could  recover  if 
tbe  injury  was  inflicted  by  a  natural  person, 
a  street  railway,  or  other  corporation,  or  per- 
haps by  a  steam  railway  by  other  means  tiiaa 
through  its  trains.  We  cannot  attribute  an 
intention  to  tbe  legislature  to  work  out  sueh 
a  result.  As  if  to  dispel  all  doubt  as  to  tbe 
intent  to  extend  tbe  benefits  of  the  last  act  to 
tbe  widow  and  next  of  kin  of  the  deceased  in 
all  classes  of  cases,  the  act  declares  that  it 
shall  apply  in  every  case  where  "the  person 
who,  or  the  company  or  corporation  wblcb," 
is  liable  for  the  injury,  is  sued.  The  reason- 
able construction  of  the  act  is  that  it  applies 
to  all  cases  in  wtiicb  a  recovery  may  be  bad. 
regardless  of  the  agency  by  which  tbe  injury 
was  inflicted.  Such  has  been  the  accepted 
construction  of  tbe  act  by  bench  and  bar, 
without  an  express  ruling  on  tlie  point.  See 
Fordyce  v.  McCants,  51  Ark.  509,  11  8.  W. 
Bep.  694;  Railway  Co.  v.  Townsend,  41  Ark. 
supra. 

The  question,  then,  is,  what  is  the  effect 
of  tills  statute  (Mansf.  Dig.  §8  5225.  5226) 
upon  the  general  provision  (Id.  g  5223)  regu- 
lating the  revival  of  actionable  wrongs  to  tbe 
administrator  or  executor  of  the  injured  per- 
son i*  We  are  not  without  authority  upon 
the  question.  Tbe  English  rule,  which  is 
commonly  followed  by  the  courts  of  tbe  states 
whose  statutes  embody  the  provisions  of 
Lord  Campbell's  act,  is  that  the  right  of  no- 
tion given  by  the  latter  statute  to  the  person- 
al representative  of  one  whose  death  has  been 
caused  by  the  default  of  another  is  created 
by  the  statute,  and  is  not  a  continuation  of 
the  right  of  action  which  the  deceased  bad  in 
his  life-time,  although  tbe  new  right,  it  has 
been  ruled,  arises  only  by  preserving  the 
cause  of  action  which  was  in  the  deceased. 
If  the  deceased  never  had  a  cause  of  action, 
none  accrues  to  tiis  representative  or  next  of 
kin.  The  right  which  accrued  to  the  d^ 
ceased  revives  to  his  administrator  by  virtue 
of  the  former  statute.  Id.  %  5223.  Tbe 
newly-created  right  results  from  an  accrual 
on  the  death  of  tbe  injured  party.  Both  ac- 
tions are  prosecuted  in  tbe  name  of  the  per^ 
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Bonal  representative,  where  there  is  one,  and 
may  prooeed  part  pat»u  without  a  recovery 
in  the  one  having  the  effect  of  barring  a  re- 
covery in  the  other,  because  the  auits  are 
prusecuted  in  different  rights,  and  the  dam- 
ages are  given,  upon  different  principles,  to 
compensate  different  injuries.  One  is  for 
the  loss  sustained  by  the  .estate,  and  for  the 
suffering  from  the  personal  injury  in  the  life- 
time of  the  decedent,  the  recovery  in  which 
goea  to  the  benefit  of  the  decedent's  cred- 
itors, if  there  are  any;  the  other  takes  no  ac- 
count of  the  wrongs  done  to  the  decedent, 
bat  is  for  the  pecuniary  loss  to  the  next  of 
kin  occasioned  by  the  death  alone.  The  death 
is  the  end  of  the  period  of  recovery  in  one 
case,  and  the  beginning  in  the  other.  In  one 
case  the  administrator  sues,  as  legal  repre- 
sentative of  the  estate,  for  what  belonged  to 
the  deceased;  in  the  other,  be  acts  as  trustee 
for  those  upon  whom  the  act  confers  the 
right  of  recovery  for  the  pecuniary  loss  in- 
flicted upon  them.  Blake  v.  Railway  Go., 
18  Q.  B.  93;  Fym  t.  Railway  Co.,  2  Best  ft 
S.  759;  Barnett  v.  Lucas,  6  Ir.  Com.  Law. 
247;  Needham  v.  Railway  Co..  88  Yt.  294; 
Brass  &  Copper  Co.  v.  Babbitt,  74  N.  Y. 
895;  LitUewood  v.  Mayor,  etc.,  89  N.  Y.  24; 
Railway  Co.  v.  Phillips.  64  Miss.  693.  2 
South.  Rep.  537;  Hulbert  v.  Topeka,  34  Fed. 
Bep.  510;  Fordyce  v.  McCants,  supra.  The 
statutes  under  which  the  two  actions  are 
brought  do  not,  therefore,  cover  the  same 
ground.  There  is  no  repugnancy  between 
ttiem.  and  the  latter  does  not  impair  the 
right  conferred  by  the  former.  Needham  v. 
Railway  Co.,  supra;  Com.  t.  Railway  Co.. 
107  Mass.  286.  We  are  aware  that  the  cases 
are  not  harmonious  to  this  effect.  The  con- 
flicting arrays  are  marshaled  in  an  elaborate 
article  on  the  subject  in  28  Amer.  Law  Reg. 
385,  518.  But  the  position  assumed  attove 
is.  as  we  conceive,  sustained  by  principle, 
and  the  weight  of  authority. 

The  same  reasons  which  prevent  the  right 
given  by  the  statute  to  the  next  of  kin  from 
being  exclusive  of  that  which  accrued  to  the 
decedent,  and  survived  to  his  administrator, 
preserve  the  right  of  the  father  to  maintain 
his  common-law  action  against  the  railway 
for  the  deprivation  of  his  minor  child's  serv- 
ices. The  statute  confers  no  right  of  re- 
covery upon  the  father  for  the  loss  of  services 
prior  to  the  minor  child's  death,  nor  was  it 
intended  to  deprive  him  of  any  right.  Its 
object  was  to  enable  him,  through  the  per- 
sonal representative,  to  recover  the  value  of 
the  services  of  which  he  is  deprived,  just  as 
be  recovers  for  any  other  pecuniary  loss 
which  he  sustains  by  the  death.  But  where 
the  injury  resulted  in  death  the  father's  right 
of  recovery  by  the  common  law  was  limited 
to  the  interim  between  the  disabling  injury 
to  the  child  and  its  death.  His  right  of  re- 
covery was  restricted  to  the  value  of  the 
minor's  services,  and  the  cost  of  medical  at- 
tendance and  nursing  to  the  time  of  death. 
The  right  fell  with  the  life  of  the  minor. 
Ibis  was  upon  the  theory  that  no  civil  action 


would  lie  for  a  right  springing  from  the 
death  of  a  human  being.  The  application  of 
the  rule  to  a  case  like  this  has  been  ably  con- 
tested and  denied.  See  opinion  by  Judge 
DnxoN  in  Sullivan  v.  Railway  Co.,  8  Dill. 
334.  But  the  question  Is  not  an  open  one 
upon  authority.  RaUway  Co.  v.  Barker,  83 
Ark.  350;  Railway  Co.  v.  Townsend,  supra; 
Insurance  Co.  v.  Brame,  95  U.  S.  754;  The 
Harrisburg.  119  U.  S.  199,  7  Snp.  a.  Bep. 
140;  Cooley,  Torts,  262.  It  follows  from 
these  views  that  the  court  erred  in  dismiss- 
ing the  action  prosecuted  by  the  administra- 
tor for  the  benefit  of  the  estate,  and  also  in 
permitting  the  plai  ntiff ,  in  his  suit  as  parent, 
to  recover  the  value  of  his  minor  son  s  serv- 
ices after  the  letter's  death.  Damages  accru- 
ing from  that  cause  could  be  recovered  only 
in  the  suit  by  the  administrator,  prosecuted 
for  the  benefit  of  the  father  as  next  of  kin. 
In  that  suit  the  verdict  was  for  the  railway 
company,  and  we  are  asked  to  reverse  it  upon 
the  ground  that  the  court's  charge  to  the  jurj 
is  erroneous. 

While  tlie  plaintiff's  intestate,  who  was  a 
yonth  18  years  old,  and  of  limited  experience 
in  railway  matters,  was  in  the  discharge  of 
his  duty,  in  uncoupling  the  oars  of  one  of 
the  defendant's  trains  in  its  yard  at  Knoble. 
where  he  was  employed,  his  foot  caught  in  a 
space  between  the  guard  and  main  rails  of 
the  track,  and  he  was  injured  by  the  moving 
train.  The  testimony  was  conflicting  upon 
the  question  whether  a  block  in  the  spaos 
where  the  boy's  foot  was  caught  could  be 
used  so  as  to  lessen  the  hazard  of  the  employe 
without  enhancing  the  danger  of  derailing 
the  trains.  The  question  for  the  jury's  con- 
sideration was  not  whether  the  railway  com- 
pany was  guilty  of  negligence  in  failing  to 
block  the  space  between  the  main  and  guard 
rails,  because,  even  if  the  failure  to  do  that 
could,  upon  the  evidence  adduced,  be  found 
to  constitute  negligence,  (as  to  which  see 
Railway  Co.  v.  Lonergan,  118  111.  45,  7  N.  E. 
Rep.  55;  Rush  v.  Railway  Co.,  12  Fac.  Rep. 
58<2,  28  Amer.  &  Eng.  R.  Cas.  488,  and  note; 
Mayes  v.  Railway  Co.,  63  Iowa,  562,  14  N. 
W.  Rep.  840.  and  19  N.  W.  Rep.  680;  Huhn 
V.  Railway  Co.,  4  S.  W.  Rep.  937,)  the  proof 
shows  that  the  deceased  continued  in  the 
service  after  he  knew — or,  what  is  the  same 
thing,  had  full  opportunity  to  know— that 
the  rails  were  unblocked,  (Railway  Co.  v. 
Leverett,48Ark.333,38.  W.Rep.50.)  But 
service  about  the  unblocked  rails  was  attend- 
ed with  danger,  and  the  knowledge  of  the 
fact  that  the  rails  were  unblocked  did  not 
necessarily  imply  knowledge  of  the  attend- 
ant danger.  Knowledge  of  the  danger  was 
itself  a  question  of  fact;  and,  if  the  jury  be- 
lieved that  the  deceased,  by  reason  of  his 
youth  and  inexperience,  did  not  know  of  or 
appreciate  the  danger  incident  to  service 
about  the  unblocked  rails,  and  that  the  com« 
pany  had  exposed  him  to  the  danger  without 
warning  him  of  it,  tbey  should  have  found 
that  the  risk  was  not  one  he  had  assumed  by 
entering  the  service.    Railway  Co.  t.  Lev- 
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entt,  supra;  Fonea  v.  Phillips,  39  Ark.  17; 
Bauer  v.  liailway  Co.,  46  Ark.  396;  JoneB 
T.  Mining  Co..  66  Wis.  268,  28  N.  W.  Rep. 

2m. 

It  Is  useless  to  follow  the  charge  on  these 
points.  The  duty  of  the  master  to  instruct 
tbe  yoang  and  inexperienced  servant  so 
W  to  enable  him  to  appi-eciate  the  diinger 
attending  the  employment  was  submitted 
to  the  jury  In  an  Instruction  given  on  be- 
half of  the  piaintiif,  while  tlie  charge  given 
at  tlie  instance  of  tbe  defendant  submitted 
the  case  as  though  there  were  no  question  of 
inexperience  in  tlie  servant  presented  by  the 
evidence.  Tliat  was  at  least  misleading,  and 
its  tendency  was  to  confuse  the  jury.  But 
there  was  positive  error  in  the  charge  in  say- 
ing  to  the  jury,  in  effect,  that  the  intestate's 
knowledge  of  the  fact  that  the  rails  were  un- 
blocked was  knowledge  of  the  attendant  dan- 
ger. Whether  he  hwi  knowledge  of  or  ap- 
preciated the  danger,  or  ought  to  have  done 
80,  was  a  question  for  the  jury  to  determine 
upon  the  facts  and  circumstances  shedding 
light  upon  the  question.  Tbe  charge  is  made 
up  wholly  of  requests  for  instructions  from 
the  parties,  and  the  two  theories  of  the  case 
presented  by  them  are  not  so  consistent  and 
harmonious  as  to  render  it  an  easy  task  for 
tbe  jury  to  deterniine  where  their  duty  lay. 
The  fault  is  inherent  in  the  practice  of  giv> 
ing  in  charge  to  tbe  jury  the  requests  for 
inslructions  prepared  by  counsel.  They  are 
not  uncommonly  framed  with  a  view  to  giv- 
ing tbe  greatest  advantage  to  tlie  side  which 
presents  them,  and  do  not,  in  ttiat  event, 
tend  to  lighten  tbe  labors  of  the  jury;  and. 
when  tbey  are  accurately  and  fairly  framed 
on  both  sides,  and  involve  no  contradictions, 
tbe  issues  are  presented  in  disconnected  prop- 
ositions of  law  which  the  jury  will  find 
more  difficult  to  comprehend  than  in  a  charge 
presenting  all  tbe  issues  on  a  single  phase  of 
tbe  case  together,  in  close  contrast,  and  pre- 
senting the  whole  law  of  the  case  as  emanat- 
ing from  tbe  court,  without  apparent  insti- 
gation from  either  side.  What  can  be  a 
greater  paradox  in  the  administration  of  jus- 
tice, or  more  confounding  to  a  jury,  than  for 
a  court  to  say  to  them,  as  is  sometimes  done: 
"For  the  plaintiff,  the  court  declares  the  law 
to  be  thus;  for  the  defendant,  so;  and  on  its 
own  motion,  as  follows," — as  though  there 
were  three  sides  to  a  single  legal  pro|H)sition, 
between  which  the  jury  is  at  liberty  to  choose? 
It  is  the  duty  of  counsel  to  present  their 
prayers  for  instructions,  in  order  to  aid  the 
oourt,  and  to  show  their  position  in  the  case 
on  appeal ;  but  the  better  rule  for  the  oourt 
would  be  to  treat  the  request  only  as  coun- 
sels' suggestions  of  what  they  desire  the 
•ourt  to  call  the  jury's  attention  to,  and  to 
embody  no  more  than  the  sul»tance  of  them 
lu  the  charge.  The  records  of  this  court 
bear  abundant  testimony  of  the  success  of 
this  practice  at  the  hands  of  the  learned  and 
usually  careful  and  painstaking  judge  who 
tried  this  cause.  The  practice  of  mailing  up 
tbe  charge  from  the  requests  for  instructions 


prepared  by  counsel  leads  to  tbe  constantly 
recurring  argument  in  this  court  that  tbe 
ctiarge  to  the  jury  is  inconsistent  and  mis- 
leading, and  has  resulted  in  tbe  remanding 
of  many  causes,  and  perhaps  in  tbe  miscar- 
riage of  justice  in  many  others  by  the  indul- 
gence of  tbe  presumption  that  the  jury  was 
able  to  reconcile  thejipparent  inconsistencies, 
or  penetrate  the  obscurities  of  the  charge. 
For  the  errors  indicated,  each  of  the  judg- 
ments will  be  reversed,  and  the  causes  re- 
manded for  further  proceedings. 


Hahlo  «.  Mayer  et  al. 
(Supreme  Court  <if  MiaaowL    May  10, 1880i) 

FAXTKBBSHIF— ACTIOK   OH  NOXa— BVIDBlfO& 

In  an  action  by  a  purchaaar  for  valne,  be- 
fore maturity,  on  a  note  purporting  to  have  been 
executed  by  Ji..  &  Son,  where  the  partnership  be- 
tween defendants  Is  denied,  and  M.  testifies  that 
the  note  was  ezecated  without  hia  knowledge, 
though  It  is  shown  that,  at  the  time  of  its  execu- 
tion, ne  was  holding  himself  oat  to  the  public  as 
the  partner  of  his  son  in  business,  plaintiff  cannot 
recover  withont  showing  that  he  knew  of  snoh  os- 
tensible partnership. 

Appeal  from  St.  Louis  dreuit  oourt; 
Georqb  W.  LtTBKB,  Judge. 

Hugo  Mttench  and  Frederick  A.  Cltne,  for 
appellants.     Albert  Arnatein,  for  respondent. 

Bbaob.  J.  This  is  an  action  against  Abra- 
ham B.  Mayer  and  Frederick  Mayer,  as  part- 
ners under  the  firm  name  of  A.  B.  Mayer  & 
Son,  on  two  negotiable  promissory  notes, — 
one  for  81,500,  dated  September  4. 1884,  the 
other  for  81,000,  dated  September  6,  1884.— 
eaoli  payable  to  J.  R.  Wallach  &  Bro.  six 
months  after  date,  and  signed  "A.  B.  Mayek 
&SoM."  Abrahams.  Mayer  answered  un- 
der oath,  denying  the  execution  of  tbe  notes 
and  the  alleged  partnership.  Frederick  an- 
swered, admitting  that  he  executed  the  notes, 
avers  that  they  were  executed  by  him  with- 
out consideriition,  for  the  accommodation  of 
the  said  J.  H.  Wallach  &  Bro.,  and  without 
the  knowledge  of  his  co-defendant,  the  said 
Abraham,  and  denies  the  alleged  partnership 
between  him  and  the  said  Abraham.  Thero 
was  a  verdict  and  judgment  for  the  plaintiff 
for  the  amount  of  the  notes,  interest,  dam- 
ages, and  costs,  against  both  defendants,  and 
they  appeal. 

The  evidence  tended  to  prove  that  the 
notes  were  executed  by  Frederick  Mayer, 
without  any  consideration,  for  the  accomuio- 
dation  of  the  payees,  J.  B.  Wallach  &  Co., 
and  by  them  negotiated,  and  that  the  plain- 
tiff acquired  them  for  value  before  maturity, 
and  that  they  were  so  executed  and  negoti- 
ated without  the  knowledge  of  the  said 
Abraham.  Tbe  main  question  in  the  case 
was,  were  the  said  defendants,  at  the  time 
the  notes  were  executed,  paitnersP  and,  iC 
not  partners  in  fact,  did  the  said  Abraham 
so  hold  out  the  said  Frederick  us  his  partner 
as  that  be  is  estopped  from  denying  that  tie 
was  a  partner,  in  an  action  upon  the  negoti- 
able promissory  notes  executed  by  the  said 
Frederick  in  said  firm  name,  brought  by  tbe 
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bolder  thereof,  who  acquired  the  same  for 
value  before  maturity)*  Upon  the  second 
proposition  the  court  gave  the  following  in- 
instructions,  (we  quote  only  so  much  of  them 
as  bears  upon  the  proposition:)  "(2)  The 
court  instructs  the  jury  that,  if  they  Bnd 
from  the  evidence  that  at  the  time  the  notes 
in  controversy  were  executed,  and  were  re- 
ceived  by  plaintiff,  the  business  of  A.  B. 
Mayer  was  conducted  under  tlie  name  of  A. 
B.  Mayer  &  Son,  aud  tliat  said  A.  B.  Mayer 
knew  such  to  be  the  fact  and  acquiesced 
therein,  then  said  A.  B.  Mayer  is  liable  on 
the  notes  in  suit  even  though  the  jury  finds 
that  there  waa  in  fact  no  actual  partnership 
then  existing  between  said  A.  B.  Mayer  and 
his  son,  Frederick.  (3)  The  court  Instructs 
the  jury  that  the  presumption  of  law  is  that 
a  party  to  whom  a  negotiable  note  is  trans- 
ferred takes  it  upon  the  faith  of  the  persons 
whose  names  appear  upon  it  as  makers. 
Therefore,  if  the  jury  find  from  the  evidence 
that  A.  B.  Mayer  knew  that  his  son,  Freder- 
ick, was  using  the  name  of  the  Brm  of  A.  B. 
Mayer  &  Son  in  the  business  of  said  A.  B. 
Mayer,  and  said  A.  B.  Mayer  acquiesced 
therein,  then  plaintiff  bad  a  right  to  rely  on 
the  signature  on  said  notes  as  being  the  sig- 
nature of  A.  B.  Mayer  and  of  his  son,  Fred- 
erick; and  the  jury  will  find  against  both  de- 
fendants, even  though  they  find  that  the  de- 
fendant Frederick  had  no  express  authority 
to  sign  the  name  of  'A.  B.  Mater  &  Son' 
to  the  notes. "  The  name  that  appeared  up- 
on the  face  of  the  notes  sued  upon,  as  maker, 
■was  "A.  B.  Mayer  &  Son."  The  plaintiff 
took  the  liote  apon  the  faith  of  that  firm. 
He  has  a  right  to  look  for  payment  of  his 
note  to  every  individual  who  was  a  member 
of  that  firm  at  tlie  time  the  note  was  exe- 
cuted. He  has  the  further  right  to  look  for 
payment  to  every  individual  who,  when  he 
acquired  the  notes,  was  holding  himself  out 
to  him  as  a  member  of  that  firm,  whether  he 
was  in  fact  a  member  of  that  Hrm  or  not. 
If  the  instructions  had  been  confined  within 
these  limitations,  they  would  have  been  un- 
objectionable; but  they  go  further,  and  de- 
clare that  the  defendant  Abraham  B.  Mayer 
is  liable  as  a  member  of  the  firm  of  A.  B. 
Mayer  &  Son,  although  in  point  of  fact  he 
was  not  a  member  of  such  concern,  if,  at  the 
time  of  the  execution  of  the  notes  sued  on, 
he  was  holding  himself  out  to  tlie  world  as  a 
member  of  the  firm  of  A.  B.  Mayer  &  Son, 
whether  the  plaintiff  knew  of  snch  holding 
out  to  the  public  or  not.  While  this  propo- 
sition may  be  said  to  have  had  the  sanction 
of  respectable  authority,  (Young  y.  Axtell, 
cited  in  Waugh  v.  Carver,  2  H.  Bl.  242;  Poii- 
lon  T.  Secor.  61  N.  Y.  456;  Smith  v.  Hill.  45 
Vt.  90;  Uizer  v.  James,  26  Kan.  282.)  it  has 
not  been  able  to  stand  the  test  of  critical  Ju- 
dicial inquiry,  wlilch  bas  in  vain  sought  for 
a  principle  upon  which  it  could  stand.  The 
great  weight  of  modern  authority  is  against 
it.  The  only  conceivable  ground  upon  which 
one  can  be  charged  as  a  partner  by  one  who 
contracts  for  him,  and  in  his  name,  as  a  part- 


ner, without  his  authority,  and  when  in  fact 
he  was  not  a  partner,  is  upon  the  ground  of 
estoppel.  The  supreme  court  of  the  United 
States  in  Thompson  v.  Bank,  111  U.  8.  529, 
4  Sup.  Ct.  Bep.  689,  considered  this  questioD 
very  fully,  and,  after  a  thorough  review  of 
the  authorities,  held  that  a  person  not  in  fact 
a  partner  could  not  be  made  liable  to  Ihini 
persons  on  the  ground  of  having  been  held 
out  as  a  partner,  except  upon  tlie  prindi^ 
of  equitable  estoppel,  and  approved  the  fol- 
lowing summing  up  of  the  law  on  this  sub- 
ject by  Mr.  Justice  Lindley  in  his  treatise  on 
the  Law  of  Partnership:  "That  no  person 
can  be  fixed  with  liability  on  the  ground  that 
he  has  been  held  out  as  a  partner  unless  two 
things  concur,  viz.:  First,  the  alleged  act 
must  have  been  done  by  him  or  by  his  con- 
sent; and,  sieondly,  it  must  have  been  known 
to  the  person  seeking  to  avail  himself  of  It. 
In  the  absence  of  the  first  of  these  requisites, 
whatever  may  have  been  done  cannot  be  im- 
puted to  the  person  sought  to  be  made  liable; 
and,  in  the  absence  of  the  second,  tiie  person 
seeking  to  make  him  liable  has  not  in  any 
way  been  misled."  1  LindL  Fartn.  (2d 
Amer.  £d.)  43.  The  court  cites  many  aiu 
tborities  which  on  examination  will  be  found 
to  sustain  this  position,  to  which  ottiens 
might  be  added  if  it  were  necessary.  The 
doctrine  thus  announced  has  been  expressly 
recognized  and  approved  in  this  state  in  the 
cases  of  Rimel  v.  Hayee,  83  Mo.  20O,  and  in 
Hannah  v.  Baylor.  27  Mo.  App.  302,  while 
the  earlier  case  of  Dowzelot  v.  Rawliiigs,  58 
Mo.  75,  may  be  said  to  rest  on  the  same  prin- 
ciple. It  is  maintained  by  all  the  recent 
text-writers  on  the  subject.  In  a  work  just 
published,  reviewing  many,  and  citing  near- 
ly all.  the  leading  English  and  American 
cases  on  the  subject,  it  is  said  liability  by 
holding  out  "proceeds  solely  on  the  ground 
of  estoppel,"  and  "a  person  being  liable  as  ■ 
partner,  by  holding  out  on  the  ground  of  es- 
toppel solely,  is  therefore  not  liable  to  one 
who  did  not  know  of  such  holding  out  at  the 
time  of  contracting.  The  liolding  out  must 
antedate  the  contract;  and  the  plaintiff's 
knowledge  of,  and  reliance  in,  his  alleged 
connection,  must  be  proved  as  of  that  time, 
for  otherwise  the  plaintiff  was  not  misled." 
1  Bates,  Partn.  c.  5.  §  90  et  seq.  The  sams 
doctrine  is  asserted  by  another  author,  whoM 
valuable  work  hag  just  come  to  hand,  (J.  Pars. 
Partn.  1889,  c.  3,  §  69,)  the  correctness  of 
whose  position  is  recognized  by  Mr.  Bigelow 
in  the  last  edition  of  his  work  on  Estoppel, 
(5th  Ed.)  565,  note  1. 

He  who  holds  another  out  to  be  his  part- 
ner, holds  himself  out  as  a  partner  of  such 
other  person.  There  was  evidence  tending 
to  prove  that  at  St.  Louis,  where  the  defend- 
ant A.  B.  Mayer  was  engaged  in  business 
for  some  months  previous  to  the  execution 
and  negotiation  of  these  notes,  he  had  been 
holding  out  to  the  public  that  his  son,  Fred- 
erick, was  a  partner  of  his,  under  the  firm 
name  of  A.  B.  Mayer  &  Son.  The  notes  were 
negotiated  in  the  city  of  New  York,  when 
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the  payee,  Wallaoh  &  Ck).,  for  whose  accom- 
modation the  son  executed  them,  was  doin^^ 
bnainess,  and  where  the  plaintiff  acquired 
them.  There  was  no  evidence  tending  to 
prove  that  the  plaintiff  had  any  Icnowledge 
of  any  act  of  the  defendant  Abraham  Mayer 
relied  upon  to  show  that  he  was  holding  out 
bis  son  as  a  partner.  The  facts  of  the  case 
presented  simply  a  holding  out  to  the  public 
as  a  partner;  and  the  court,  as  matter  of  law, 
declared  In  the  instructions  quoted  that  such 
holding  out  to  the  public  was  sufScient  to 
render  the  defendant  Abraham  Mayer  liable, 
although  he  was  not  a  partner  of  his  son, 
and  the  plaintiff  may  not  have  Isnown,  or  bad 
any  reason  to  believe,  that  he  had  ever  held 
out  his  SOD  to  be  his  partner.  In  this  the 
court  committed  error,  for  which  the  case 
must  be  reversedi  and  the  cause  remanded 
for  new  trixl.  All  concur  except  Baboi.at, 
if.,  who  will  express  bis  opinion  in  a  sepa- 
rate opinion. 

State  e.  Gbat. 
{Supreme  Omirt  of  MUaoviri.    June  S,  1890.) 
CimnKAL  Law— TbiaI/— Sbpabation  ot  Jubt. 
On  a  criminal  trial,  a  aeparation  of  the  jniy 
by  which,  while  some  of  the  jurors  took  their  dlD- 
ner  in  the  dining-room  of  a  hotel,  the  others  re- 
mained in  the  office  because  there  was  not  room  at 
the  table  for  them  all,  is  ground  for  reversaL 

Appeal  from  circuit  court,  Miasissippi 
county:  H.  C.  O'Bbtan,  Judge. 

/.  T.  Wilson  and  J.  J.  Rrusell,  for  appel- 
lant.   The  Attorney  General,  for  the  State. 

Shbbwood.  J.  The  defendant,  a  negro, 
was  indicted  for  ravishing  a  girl  of  his  own 
color,  under  the  age  of  12  years,  and  there 
wati  evidence  to  establish  that  to  be  her  age, 
and  that  he  had  had  sexual  intercourse  with 
her.  An  instruction  was  given  at  the  in- 
stance of  the  state  to  the  effect  that,  if  the 
girl  was  under  the  age  of  12  at  the  time,  and 
the  defendant  had  sexual  intercourse  with 
ber,  then  he  was  guilty  under  the  law; 
and,  at  the  instance  of  the  defendant,  an  in- 
struction the  converse  of  the  preceding  one 
was  given.  There  is  no  complaint  about  the 
Instructions. 

The  jury  returned  a  verdict  of  guilty,  and 
assessed  the  punishment  at  10  years  in  the 
penitentiary,  and  defendant  has  appealed. 
The  point  of  complaint  made  in  this  court,  as 
in  the  lower  court,  is  the  separation  of  the 
jury,  and  the  evidence  establishes  that  this 
occurred  when  the  sheriff  took  the  jury  over 
to  the  hotel  to  dinner.  Some  of  the  jurors 
were  in  the  dining-room,  and  some  in  the 
oflSce.  The  fact  that  the  dining-table  was 
crowded,  and  therefore  there  was  not  room 
for  all  the  jurymen  to  eat  at  once,  furnishes 
not  the  shadow  of  an  excuse  for  allowing 
them  to  separate.  The  law  does  not  recog- 
nize such  an  excuse,  and  accords  to  it  no  va- 
lidity whatever.  This  is  a  capital  case,  (Ex 
parte  Dusenberry,  97  Mo.  504, 11  S.  W.  Rep. 
217,)  and  the  law  is  mandatory  that  in  such 


cases  the  jury  shall  not  separate,  ^tate  t. 
Murray,  91  Mo.  96.  8  S.  W.  Rep.  897.  and 
cases  cited.)  Judgment  reversed,  and  c»uaa 
remanded.    All  ooncur. 


Kellny  «.  MissouBi  Pao.  Br.  Oo. 

(Supreme  Cmirt  cff  SlUsourU    May  19.  1890.) 

CioiiTaiBtTTOBT  NsouoBiiaB— Raii.boa]>  Tkack  nr 
Stbbbv— Ratb  of  SnBD. 

1.  Plaintiff,  while  driving  along  apnbllo  street, 
came  to  a  point  where  it  was  blocked  with  teams 
for  the  distance  of  SO  feet,  except  in  the  middle  of 
the  street  which  wasoocnpied  by  defendant's  rail- 
road track.  He  drove  through  this  openings,  and 
iust  as  he  was  turning  off  at  the  fnrtaer  end  the 
hind  wheel  of  his  wagon  was  struck  by  defendant's 
engine,  ooming  in  the  same  direotion  he  had  been 
driving,  and  runolngat  the  rate  of  15  milea  an  boor. 
The  city  ordinance  provided  that  trains  shonld  not 
run  faster  than  0  miles  an  hour.  Held  error  to 
charge  that  plaintiff  was  guilty  of  oontribatory 
negligence  for  not  looking  back  to  see  if  a  train 
was  ooming. 

2.  Where  plaintiff's  injury  is  caused  by  bis 
negligence  in  going  on  defendant's  railroad  track 
In  a  publio  street,  and  by  defendant's  negUgenoe 
In  running  its  train  faster  than  allowed  i>r  law, 
plaintiff  cannot  recover,  unless  defendant  dlsoov- 
ered  plaintiff's  peril,  or  might,  by  the  ose  of  ordi- 
nary care,  have  discovered  It,  and  then  neglected 
to  use  the  means  at  his  command  to  prevent  ths 
injury;  and  in  such  case  recovery  Is  granted,  not 
on  the  ground  that  defendant's  second  act  of  neg- 
ligence was  the  sole  cause  of  the  injury,  but  on 
the  ground  that  defendant  is  estopped  by  its  re*^- 
lessness  from  assarting  piainUff'a  oontribatory 
negligence. 

Appeal  from  St.  Louis  circuit  court;  Shbp- 
ARD  Babolay,  Judge. 

T.  J.  Portts  and  Henry  &.  Herhd,  for  ap- 
pellant. Wm.  C.  <t  Jot.  O.  Jonet,  for  re- 
spondent. 

Brace,  J.  Action  fur  damages  for  per- 
sonal injuries.  Yerdirt  and  judgment  for 
plaintiff  for  65,000.  Defendant  appeals. 
The  petition  charged  negligence  in  defend- 
ant's employes  in  managing  and  operating 
the  train  which  caused  the  injury,  specifying 
failure  to  ring  the  bell,  and  running  at  a 
greater  rate  of  speed  than  six  miles  an  hour, 
ia  violation  of  city  ordinance.  On  the  first 
act  of  alleged  negligence  no  evidence  was 
given,  the  answer  was  a  general  denial,  apd 
a  plea  of  contributory  negligence.  The  ac- 
cident happend  in  the  city  of  St.  Louis,  on 
the  levee  between  Christy  avenue  and  Mor- 
gan streets.  The  evidence  for  the  plaintiff 
tended  to  prove  that  the  plaintiff  was  a  rag- 
peddler;  that  in  the  course  of  his  business 
he  was  pursuing  his  way  in  frone-horse  wag- 
on along  the  levee,  in  the  city  of  St.  Louis, 
which  lies  in  a  general  direction  north  and 
south,  and  on  which  the  defendant's  track  was 
laid,  and  on  which  it  was  operating  its  train. 
He  was  going  north  on  the  levee,  near  the 
corner  of  Christy  avenue  and  the  levee.  He 
found  the  space  on  each  side  of  the  track  for 
a  distance  of  about  50  feet  occupied  by  stand- 
ing wagons,  leaving  an  open  way  between 
them  occupied  by  defendant's  track  as  the  only 
way  for  him  to  pursue  his  journey  unob- 
structed.   He  entered  this  gangway  between 
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tbe  wagons;  drove  along  it,  the  east  wheels 
of  bis  wagon  on  tbe  inside  of  the  west  rail  of 
the  track,  and  his  west  wheels  on  tlie  ont- 
aide,  a  distance  of  about  40  or  50  feet,  when 
the  hind  wheel  of  his  wagon  was  strucic  by 
tbe  defendant's  engine  drawing  a  train  of 
freight-cars,  going  north  on  its  tracks.  The 
plaintiff  was  thrown  out  of  his  wagon,  onto 
the  west  rail  of  the  track,  in  front  of  or  uop 
der  tbe  engine,  which  passed  over  him,  crush- 
ing his  left  arm  and  elbow  so  that  his  arm 
bad  to  be  amputated,  bruising  one  of  bis  legs, 
inllicting  a  cut  over  one  of  his  eyes,  and  sev- 
eral contusions  on  bis  back.  That  at  the 
time  of  the  collision  the  tniin  was  going  at 
the  rate  of  about  15  miles  an  hour.  That  it 
did  not  stop,  but  passed  on  at  the  same  rate 
of  speed.  That  a  train  of  15  loaded  cars  go- 
ing north  on  this  grade,  at  15  miles  an  hour, 
could  not  be  stopped  within  less  than  90U 
feet,  and  going  at  tbe  rate  of  6  miles  could 
not  be  stopped  within  60  feet,  and  that  a  train 
of  U  loaded  cars,  going  4  or  5  miles  an  hour, 
could  be  stopped  within  30  feet,  and  going  at 
tbe  rate  of  15  miles  an  hour  within  from  400 
to  450  feet.  That  at  the  time  plaintiff's  wheel 
passed  inside  the  track  he  did  not  look  luick 
south,  in  tbe  direction  from  which  tbe  train 
was  coming,  nor  afterwards,  before. he  was 
struck. 

The  defendant,  to  sustain  the  issues  on  its 
part,  introduced  the  evidence  of  the  em- 
ployes engaged  upon  tbe  train,  the  leading 
witness  of  whom,  John  A.  Cook,  testified  as 
follows:  "I  was  a  switchman  and  brakeman 
on  the  Missouri  Pacific  Railway  on  tbe  9tb 
day  of  July  last,  Bememt)er  of  an  accident 
occurring  on  the  afternoon  of  that  day,  be- 
tween 4:30  and  5:30  o'clock,  on  the  levee, 
between  Morgan  street  and  Christy  avenue. 
I  was  on  the  rear  end  of  the  rear  car  of  a 
train  going  north  on  the  levee  at  that  time 
and  place.  I  saw  a  one-horse  wagon,  with 
three  persons  in  it,  standing  near  the  curb- 
stone. As  the  train  was  passing  it,  the  horse 
began  to  back,  and  backed  the  wagon  up 
against  tbe  last,  or  next  to  the  last  car  of  the 
train.  I  was  on  the  top  of  the  rear  box-car 
at  the  time,  about  30  feet  from  the  wagon, 
and  looking  at  it.  I  did  not  know  whether 
plaintiff  was  in  the  wagon  or  not.  I  did  not 
know  him  at  that  time.  When  we  came 
back,  I  went  in  to  see  how  seriously  he  was 
Injured,  but  could  not  learn  anytliing  from 
bim,  as  he  couldn't  talk,  and  would  not  tell 
OS  anything.  Tlie  wagon  did  not  tilt  up. 
The  rear  wheels  backed  into  tbe  car,  and  the 
horse  started  up  again.  Don't  know  wheth- 
er Kellny  fell  or  jumped  out  of  the  wagon. 
Our  train  went  up  to  Biddle  street,  and  came 
back  again  in  five  or  six  minutes.  Tliere 
were  ten  or  eleven  cars  in  the  train, — l>ox- 
cars.  The  train  was  not  moving  faster  than 
five  or  six  miles  an  hour  at  that  time.  Tbe 
tear  wheels  of  the  wagon  struck  the  car.  The 
cars  were  loaded."  Tatley,  the  brakeman, 
testified  that  he  was  standing  on  the  front  of 
tbe  engine  from  tbe  time  it  left  Foplar  street, 
and  did  not  notice  any  team  on  the  track  as 


the  engine  passed  along  between  Christy 
avenue  and  Morgan  street:  that  he  was  in  s 
position  to  see  one,  if  there  had  been  one  on- 
the  track,  and  that  the  train  was  running  be- 
tween four  and  six  miles  an  hour;  that  he 
saw  the  plaintiff's  wagon  on  tbe  west  side 
as  he  passed.  The  fireman  and  engineer  al- 
so testified  that  they  were  at  their  posts,  ob- 
serving the  track,  and  they  did  not  see  plain- 
tiff's wagon  on  the  track,  and  that  it  was  not 
struck  by  the  engine.  On  cross-examina- 
tion, the  engineer,  Lunderberg,  testified  that 
be  "saw  no  obstruction  between  Christy  ave- 
nue and  Morgan  street  as  we  went  north  on 
the  levee.  Saw  none  from  the  bridge  to 
Biddle  street.  Tbe  way  was  perfectly  clear, 
and  if  Kellny  bad  been  on  the  track  I  would 
have  seen  him."  The  evidence  of  Donder- 
viile,  tbe  fireman,  was  to  tbe  same  general 
purport  as  the  others.  In  addition,  he  testi- 
fied that  the  train  was  loaded  with  ice  and 
beer,  and  upon  this  g^rade  could  be  stopped 
to  prevent  an  accident,  when  going  at  the 
rate  of  four  or  five  miles  an  hour,  within  60 
feet,  and  going  at  the  rate  of  15  miles  an 
hour,  "within  6  car-lengths  or  less, — say  80 
feet."  It  seems  to  be  undisputed  that  tbe 
distance  from  the  bridge  to  tbe  place  of  the 
accident  was  about  450  feet;  that  there  was 
nothing  to  prevent  the  defendant's  employes 
from  seeing  the  plaintiff's  wagon  on  the 
track  (if  it  was  on  the  track)  during  the 
whole  time  the  train  was  passing  from  the 
bridge  to  the  place  where  tbe  collision  took 
place. 

Upon  this  state  of  facts  the  court,  upon  its 
own  motion,  gave  the  following  instruction 
on  tbe  main  question:  "(1)  Under  the  plead- 
ings and  evidence  in  this  case,  the  court  in- 
structs you  that,  at  and  just  before  the  al- 
leged injury,  the  plaintiff  was  not  exercising 
ordinary  or  proper  care  to  avoid  injury  or 
danger;  and  therefore  your  verdict  should  l>e 
for  defendant,  unless  you  further  find  the 
facts  to  be  as  mentioned  in  instruction  2. 
(2)  If  you  find  from  the  evidence  that  in  the 
early  part  of  July,  1886,  the  plaintiff's  wag- 
on was  struck  by  an  engine  of  a  train  operat- 
ed at  tbe  time  by  defendant  on  the  levee 
between  Christy  avenue  and  Morgan  street; 
that,  in  consequence  thereof,  plaintiff  was 
run  over  by  said  engine  and  injured;  that 
said  wagon  was  so  struck  by  reason  of  tbe 
fact  that  said  train  was  then  running  at  a  rate 
of  speed  greater  than  six  miles  an  hour,  and 
that,  if  said  train  had  not  been  running  at  a 
rate  greater  than  six  miles  an  hour,  tbe  train 
could  have  been  stopped  in  time  to  have 
averted  the  said  collision  with  plaintiff's 
wagon,  after  defendant's  employes  in  charge 
of  said  train  had  discovered  (or  by  the  exer- 
cise of  ordinary  care  could  have  discovered) 
that  plaintiff  or  his  wagon  was  in  danger  of 
being  so  struck;  and  if  you  so  find  the  facts 
to  be,  your  verdict  should  be  for  tbe  plain- 
tiff." 

The  second  was  the  only  instruction  given 
presenting  a  theory  upon  which  the  jury  were 
authorized  to  find  for  tbe  plaintiff,  and  It 
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>  to  OB  that  it  outo  the  throat  of  the  firat. 
In  the  flnt  th«  jury  are  told,  as  matter  of 
tew,  that  the  plaintiff  was  guilty  of  an  act 
of  negligence  that  contributed  to  bis  injury; 
therefore  he  cannot  recorer.  Nevertheless 
tbey  were  told  in  the  second  that,  if  they  find 
that  the  defendant  oommitted  an  act  of  neg- 
ligence  which  also  contributed  to  hia  injury, 
but  which  wonid  not  have  done  so  if  it  had 
not  been  committed,  then  they  will  find  for 
the  [dalntin.  The  whole  theory  of  plaintiff's 
case  was  that  be  was  injured  by  the  neg- 
iigence  of  defendant  in  running  its  train  at 
•  greater  rate  of  speed  than  six  miles  an 
hour;  that  this  act  was  the  sole  direct  cause 
of  his  injury.  Now,  while  to  find  the  fact 
that,  if  the  defendant  had  not  been  running 
its  train  at  a  greater  rate  of  speed  than  six 
miles  an  hour,  the  injury  would  not  have  oo- 
curred,  is  to  find  a  fact  tending  to  prove 
that  the  running  of  the  train  at  a  greater  rate 
at  speed  than  six  miles  an  lioiir  was  a  cause  of 
plaintiff's  injury,  how  o»n  it  make  sucfa  ex- 
cessive running  any  more  than  a  rontriba- 
(ory  caose,  wiiea  plaintiff's  act  was  also 
there  and  then  present  at  the  same  time,  con- 
tributing to  the  injury  y  The  instruction 
presents  tliis  strange  anomaly  that,  if  ttie 
jury  find  that  the  wagon  was  struck  by  rea- 
son of  the  fact  that  said  train  was  then  run- 
ning at  a  rate  of  speed  greater  than  six  miles 
an  hour,  and  by  reason  of  the  fact  that  the 
plaintiff  was  negligently  on  the  track,  the 
plaintiff  cannot  recoveTi  on  the  ground  that 
defendant's  negligence  was  the  sole  cause  of 
the  injury,  because  of  plaintiff's  contributory 
negligence,  but,  if  they  find  that  if  the  train 
bad  not  been  running  at  a  greater  rate  of 
speed  tlian  six  miles  an  honr,  the  plaintiff 
would  not  have  been  struck,  then  the  plain* 
tiff  can  recover,  although  the  injury  was  the 
joint  product  of  plaintiff's  act  of  negligence, 
and  this  very  negligent  act  of  dereiidant. 
How  can  the  fact  that  the  Injury  would  not 
have  resulted  if  the  defendant  had  not  com- 
mitted the  act  of  negligence  change  the  char- 
acter of  the  injury  which  actually  did  oocnr 
as  the  joint  product  of  plaintiff's  and  defend* 
ant's  contriiiutive  acts  of  negligence,  as  as- 
sumed in  the  instructions? 

We  know  of  but  one  exception  to  the  rale 
that,  where  an  injury  is  the  product  of  the 
joint  concurring  acts  of  negligence  of  both 
plaintiff  and  defendant,  the  plaintiff  cannot 
recover,  and  that  is  an  exception  made,  on 
grounds  of  public  policy  and  in  the  interest 
of  humanity,  to  prevent  and  restrain,  as  far 
as  may  be,  a  willful,  reckless,  or  want»n  dis- 
regard of  human  life  or  limb  or  property,  un- 
der any  circumstances,  and  that  is  when  the 
injury  was  produced  by  the  concurrent  neg- 
ligent acts  of  both  plaintiff  and  defendant; 
yet  if  the  defendant,  before  the  injury,  dis- 
Mvered,  or  by  the  exercise  of  ordinary  care 
might  have  discovered,  the  perilous  situation 
in  which  the  plaintiff  was  placed,  by  the  con- 
curring negligence  of  both  parties,  and  neg- 
lected to  use  the  means  at  his  command  to 
prevent  the  injury,  then  his  plea  of  plaintiff's 


eontrlbntory  negligence  shall  not  ATafl  Um. 
This  exception  proceeds,  not  npon  tb«  theory 
that  the  defendant  has  been  guiltyof  aoother 
and  independent  act  of  negligence  which  iB 
the  sole  cause  of  the  injnry,  and  which  murt 
be  chargvd  as  a  separate  and  Independent 
cause  of  action,  but  upon  the  ground  thiit 
the  negliganoe  he  was  then  in  the  very  act  oC 
perpetrating  was  characterized  by  such  reck- 
lessness, wlJlfnluess,  or  wantonness  as  that 
be  shall  not  be  beard  to  say  that  the  plaintiff 
was  also  guilty  of  contributory  negligence. 
In  this  case,  it  is  contended  by  counsel  for 
the  defendant  that,  conceding  plaintiff's 
theory  of  the  facts  to  be  true,  the  evi- 
dence tends  to  show  that  defendant's  em- 
ployes, if  they  bad  been  in  the  exercise  of 
ordinary  care,  could  have  discovered  the 
plaintiff's  wagon  on  the  track  in  time  to  have 
prevented  the  accident,  and  that  it  could 
have  been  prevented  if  they  with  promptness, 
after  such  discovery,  had  used  the  means  at 
their  command  to  stop  tlie  train.  Therefore 
the  sole  cause  of  the  Injury  was  the  negli- 
gence of  the  defendant  in  failing  to  discover 
the  perilous  situation  of  the  plaintiff,  and 
thereafter  falling  to  use  the  means  at  their 
command  to  prevent  the  injury,  and,  as  the 
plaintiff's  petition  did  not  contain  a  count 
charging  this  negligence  as  a  separate  and 
independent  cause  of  action,  the  plaintiff 
cannot  recover.  This  view  seems,  on  th» 
trial,  to  have  been  acquiesced  in  by  counsel 
(or  the  plaintiff,  and  adopted  by  the  court, 
and  perhaps  led  to  the  anomalous  instractions 
in  the  ease,  and  was,  we  think,  a  misappre- 
hension of  the  principle  upon  which  a  recov- 
ery is  permitted  for  an  Injury  resulting  from 
ooiKurrent  acts  of  negligence  of  plaintiff  and 
defendant,  but  wliich  might  have  been  avoid- 
ed if.  after  the  consequences  of  such  negli- 
gence became  apparent  to  the  defendant,  or 
ought  to  have  been  known  to  him,  he  failed 
to  use  the  means  at  his  command  to  prevent 
it.  What  has  been  said  Is  upon  the  theory 
that  tlie  first  instruction  ought  to  have  been 
given. 

But,  on  the  facts  in  the  case,  could  the 
court,  as  matter  of  law,  declare  -  that  the 
plaintiff  was  guilty  of  such  contributory  neg- 
ligence as  to  prevent  his  recovery?  The 
plaintiff  was  no  trespasser.  He  was  where 
he  had  a  right  to  be, — as  much  right  as  the 
defendant.  He  was  pursuing  his  way  along 
one  of  the  most  crowded  public  streets  of  the 
city,  along  which  the  defendant's  track  was 
laid.  He  came  to  a  point  in  the  street  where- 
it  was  blocked  by  wagons  for  a  short  distance 
on  both  sides.  The  only  way  open  to  him 
was  the  space  occupied  by  the  defendant'^ 
track,  and  a  narrow  margin  between  tlw- 
wagons  and  the  track.  In  order  to  get  over 
this  space  to  the  open  street  beyond,  a  dis- 
tance, say,  of  about  50  feet,  he  turns  bis  team, 
a  little  to  the  right,  which  causes  the  right 
wheels  to  pass  within  one  rail  of  the  trade  a 
short  distance,  and,  in  less  time  probably 
than  a  minute,  he  reaches  the  open  street 
again,  turns  to  tlie  left,  his  fore  wheeL passes 
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out  over  the  rail,  the  hind  wheel  la  oauKht  by 
the  engine  before  it  geta  entirely  clear  of  the 
paaaway  of  the  train,  ia  "tilted  up,"  and  be 
is  thrown  under  the  wheela,  the  train  run- 
ning at  the  time  at  the  rate  of  15  mitea  an 
hour.  This  waa  the  caae  thai  the  plaintiff's 
eTidenoe  tended  to  make.  If  it  be  trae  that 
the  train  was  going  at  the  rate  of  15  miles  an 
hoor,  confessedly  he  would  have  gotten  clear 
of  the  trade  without  injury  if  the  train  had 
only  been  going  ti  miles  an  hour. 

Xow,  what  act  of  negligence  bad  he  been 
guilty  of  that  warranted  tlie  court  in  declar- 
ing, as  matter  of  law,  that  he  could  not  r»- 
oover?  That  just  before  and  while  making 
his  bdef  passage  he  did  not  look  behind  him 
for  an  approaching  train.  When  can  one  be 
said  to  be  gnilty  of  negligence  that  will  per 
*a  prevent  a  recovery  becauee  he  doea  not 
look  behind  him  for  a  train  approaching  him 
frona  the  rear,  before  turning  upon  a  railroad 
track  along  a  public  atreet  on  which  he  has 
a  perfect  right  to  travel,  and  whose  duty  it 
is  simply  to  make  way  for  aucb  train?  We 
should  say  when  by  so  looking  he  would  have 
discovered  that  tbe  train  waa  approaching 
him  at  such  a  diatance  that  protmbly  he  could 
not,  if  be  got  upon  the  track,  move  out  of  its 
way  in  time  for  it  to  pass  him  without  strik- 
ing bim.  Ue  would  be  guilty  of  negligence 
if,  upon  looking,  he  had  discovered  that  the 
train  was  so  near  tliat,  at  the  rate  of  speed 
he  might  expect  it  waa  traveling,  it  would  be 
bazardous  for  him  to  turn  upon  the  track; 
and  be  is  negligent  in  not  looking  only  b»> 
cause  by  looking  be  would  iiave  discovered 
that,  taking  into  consideration  tbe  speed  be 
was  traveling  at,  the  distance  he  liad  to  go 
OD  tbe  track,  tbe  distance  he  was  from  tbe 
train,  the  rate  of  speed  he  had  a  right  to  be- 
liere  the  train  was  traveling,  it  would  ap- 
pear, to  a  reasonably  prudent  man,  to  be 
dangerous  for  him  to  drive  on  the  track. 
Tliese  are  all  questions  of  fact  to  be  passed 
opon  by  tbe  jury,  in  the  light  of  tbe  estab- 
lished law  "that  the  violation  of  municipal 
ordinances  which  regulate  the  speed  of  trains 
is  negligence  per  M,"  and  that  every  person 
on  a  pnblic  street  in  a  municipality  has  the 
right  to  presume  that  the  railroad  will  obey 
such  (Kdinancea.  Schlereth  v.  liailway  Co., 
d6  Mo.  509. 10  S.  W.  Bep.  66;  Eswln  v.  Kail- 
way  Go.,  96  Mo.  290,  9  S.  W.  Kep.  577  It 
must  be  remembered  that  the  plaintiff  was 
no  trespasser.  He  waa  not  croasing  a  rail- 
road track;  at  a  point  where  the  train  might 
be  rnn  at  an  unlimited  rate  of  speed.  He 
had  but  about  50  feet  to  go.  He  had  a  ri^t 
to  rely  upon  tbe  fact  that  no  train  would  be 
run  on  that  track  at  a  greater  rate  of  speed 
than  six  miles  an  hour;  that  it  was  aa  much 
the  duty  of  the  railroad  employes  to  look  out 
for  him  on  the  track  as  it  was  for  him  to  look 
out  for  a  train.  Eswin  t.  Railway  Co.,  su- 
pra. The  evidence  in  this  record  does  nut 
show^at  what  gait  he  was  traveling,  nor  bow 
far  tbe  train  was  behind  him,  when  he  turned 
his  wheel  Inside  the  rail.  He  may  have  act- 
ed imprudently  in  attempting  to  make  the 


passage  in  the  manner  and  at  tbe  time  be 
did,  but  we  think  the  question  whether  be 
did  or  not  should  have  been  passed  upon  by 
the  jury,  in  tbe  light  of  all  the  facts  and  cir- 
cumstances in  tbe  case.  There  are  risks 
wliich  the  most  prudent  man  may  take,  and 
tbe  plaintiff  is  not  to  be  barred  of  recovery 
if  be  adopted  a  course  that  the  most  prudent 
man  would  have  taken  under  the  circum- 
stances. Kelly  v.  Bailroad  Co.,  70  Mu.  604; 
Smith  v.  Railroad  Co.,  61  Mo.  588;  Meyer  v. 
Railroad  Co.,  40  Mo.  151.  Paraphrasing  the 
language  of  this  court  In  the  last  case,  it 
may  be  said  that  the  proposition  is  monstrous 
that,  because  a  man  does  not  "look,"  al- 
though that  is  not  the  proximate  cause  of 
the  injury,  be  is  placed  beyond  the  pale  of 
legal  protection.  He  can  be  placed  beyond 
the  pale  of  such  protection  not  simply  be- 
cause he  did  not  look,  but  because  if  he  bad 
looked  he  would  have  discovered  such  a  con- 
dition of  affaii-8  as  that  it  would  have  been 
imprudent  for  him  to  pursue  the  course 
which  be  did  pursue,  and  in  which  he  met 
with  the  injury.  If  by  looking  he  would  not 
have  discovered  such  a  state  of  affairs,  his 
failure  to  look  cannot  be  the  proximate  cause 
of  his  injury.  Tliis  was  evidently  a  difficult 
case  to  try.  The  plaintiff  and  bis  witnesses 
were  Poles,  some  of  whom  could  not  speak 
the  English  language,  and  tbe  others  but  im- 
perfectly. From  the  record  here,  it  Is  difli- 
cuit  to  clearly  understand  the  actual  situa- 
tion at  the  time  the  accident  happened,  but 
we  do  not  think  it  waa  tried  on  tlie  correct 
theory;  and,  if  we  have  been  able  to  proper- 
ly appreciate  the  force  of  the  evidence  as  it 
appears  in  this  record,  an  instruction  ought 
to  have  been  given  submitting  to  the  jury 
the  question  of  plaintiff's  alleged  contilb- 
atory  negligence,  and  one  submitting  the 
question  whether  the  defendant's  employes 
could,  by  the  exercise  of  reasonable  care,  have 
discovered  bis  situation,  and  thereafter  have 
stopped  the  train  in  time  to  have  prevented 
the  accident.  The  instructions  upon  tbe  de- 
fendaift's  theory  of  the  case,  as  well  as  the 
other  instructions,  are  unobjectionable.  For 
error  in  the  instructions  quoted  tbe  judgment 
will  be  reversed,  and  the  cause  remanded  for 
new  trial,  with  the  concurrence  of  Kay,  C. 
J.,  and  Black,  J.;  Shebwood,  J.,  concur- 
ring in  the  result;  Barclay,  J.,  not  sitting. 


Wernsb  «t  al.  0.  MoPiKB. 
(Supreme  Court  of  MlssaiirL    May  19, 189a) 

EzaOOTORS  AND  ASMINISTKITOBS— AUAWiJirCI  OV 
Claims— J  VDOMBNTS—tillllTATION. 

1.  Oen.  Bt.  Mo.  1S65,  p.  603,  §  6,  provides  that 
any  person  may  exhibit  hia  demand  aealnst  an  es- 
tate, by  serving  on  the  executor  or  administrator 
written  notice  of  Ms  claim,  with  a  copy  of  the 
instrument  or  account  on  whioh  the  claim  ia 
founded ;  and  such  claim  shall  be  considered  le- 
gally exhibited  from  the  time  of  serving  such 
notice.  Page  502,  i  8,  provides  that  any  person 
havins  a  demand  against  an  estate  may  estal>- 
lish  it  by  the  judgment  of  some  court  of  record, 
in  the  ordinary  course  of  proceedings,  and  exhibit 
a  copy  of  anoh  judgment  to  the  court  having 
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probate  jurladietlon.  Fage  6<M,  tt  M,  27,  provide 
that  the  clerk  of  the  probate  court  ahall  keep  an  ab- 
stract of  all  judgments  of  other  courts  filed,  and  of 
all  demands  established,  in  said  court  against  such 
estate,  which  shall  show  their  amount,  date,  class, 
and  to  whom  payable;  and  that  if  any  "judg- 
ment" of  a  court  of  record  "be  filed"  in  said  ooort, 
and  when  "demands"  are  "allowed"  against  an 
estate,  suoh  court  shall  determine  its  class,  and 
the  clerk  shall  make  an  entry  thereof  in  bis  ab- 
stract, and,  when  thus  classed,  the  executor  or  ad- 
ministrator may  satisfy  such  demand  according  to 
such  classification.  Held,  that  where  a  judgment 
was  rendered  against  an  administrator  on  an  in- 
testate's note,  in  a  circuit  court,  the  filing  of  the 
jod^nent  In  the  probate  court  for  classification 
was  sufficient,  without  a  presentation  for  allow- 
ance, as  in  case  of  simple  "demands. "  Overruling 
Bryan  v.  Mundy,  14  Ho.  458;  BwlngT.  Taylor,  TO 
Ho.  394;  and  Wemse  v.  UcPike,  76  Mo.  249. 

2.  Where  a  valid  judgment  has  been  rendered 
on  a  note,  the  note  is  no  longer  a  demand  to  be  pre- 
sented for  allowance  against  a  decedent's  estate. 

8.  Service  of  the  process  of  a  court  not  having 
jurisdiction  of  an  action  against  an  administrator 
Is  not  an  exhibition  of  a  demand  against  the  es- 
tate which  can  be  amended  after  the  time  limited 
for  exhibiting  the  demand. 

4.  The  judgment  of  a  conrt  of  another  state 
that  plaintiff's  action  on  a  note  was  barred  by  the 
laws  of  this  state  is  a  bar  to  an  action  on  the  note 
in  this  state. 

Appeal  from  circuit  court,  Ralls  county; 
Tbeo.  Bbaoe,  Judge. 

The  Traders'  Bank  of  St.  Louis  held  a  note 
for  $3,200  macle  by  I.«iper,  Bowling  A  Co., 
and  indorsed  by  Abraham  McPike.  Abra> 
bam  McPike  died,  and  Henry  G.  McPike 
qnalifled  as  administrator  of  his  estate,  in 
tlie  probate  court  of  Ualls  county,  .Tanuary 
28,  1873.  The  note,  being  unpaid,  was  duly 
protested,  and  the  bank  brought  suit  on  it  in 
the  circuit  court  of  St.  Louis  county  agaipst 
Leiper,  Bowling  ft  Ck>.  and  Henry  C.  McPike, 
administrator.  The  former  resided,  and  the 
latter  was  found,  and  all  were  personalty 
served,  in  St.  Louis  county  on  the  5tb  of  July, 
1873.  In  due  time  j  udgment  by  default  was 
entered  against  all  the  defendants,  October 
16, 1873.  Thereupon  a  transcript  of  the  rec- 
ord was  filed  in  the  probate  court  of  Balls 
county,  and  the  administrator  being  present, 
as  the  record  recites,  the  judgment  vus  duly 
exhibited  and  placed  in  the  tiftb  class  on  the 
15tb  of  April,  1874,  from  which  classifica- 
tion no  appeal  was  taken.  The  administra- 
tor subsequently  filed  a  petition  for  an  order 
of  sale  of  the  realty  to  pay  debts,  and  in  that 
petition  included,  in  the  list  of  allowed  de- 
mands, this  claim  as  due  by  and  established 
against  the  estate  as  a  fifth-class  demand. 
The  judgment  was  subsequently  assigned  to 
plaintiffs,  Wernse  and  Haeussler.  The  ad- 
ministrator having  failed  to  pay  any  part  of 
it,  while  he  was  paying  other  fifth  and  sixth 
class  claims  in  full,  plaintiffs  filed  a  motion 
in  the  probate  court  to  compel  payment. 
This  motion  was  denied,  the  probate  court 
holding  that  the  judgment  was  void  for  want 
of  jurisdiction  in  the  St.  Liouis  circuit  court 
to  render  it.  Plaintiffs  appealed  to  the  cir- 
cuit court  of  Balls  county,  where  the  Judg- 
ment was  affirmed,  and  thence  to  this  court, 
where  the  judgment  of  the  circuit  court  was 
also  atfirmed.    76  Mo.  249.    This  was  doue 


November  27,  1882.  Several  letters  appear 
1^  the  record  to  have  been  written  by  tiie  ad- 
ministrator ta  plaintiff  Haeussler  at  various 
times,  and  from  different  places,  extending 
from  the  date  of  the  first,  June  30.  1876.  to 
November  2,  1877.  In  all  of  these  letters 
except  the  last  the  administrator  talks  about 
compromise  and  settlement.  He  suggested, 
at  one  time,  payment  in  land;  at  another 
time,  a  bouse  and  lot  in  Lrf)ui8iana.  which  he 
recommends  as  well  worth  the  whole  debt. 

On  the  same  day  on  which  the  appeal  was 
taken  in  the  cause  just  mentioned  to  the  cir- 
cuit court,  to-wit,  on  the  12th  day  of  De- 
cember, 1877,  both  parties  being  present' in 
the  probate  court,  the  plaintiffs  presented  the 
note  upon  which  the  judgment-aforesaid  was 
based,  for  allowance,  and  the  cause  was  con- 
tinued to  January  16,  1878.  and  again  con- 
tinued; and  on  the  14th  day  of  March,  1878. 
plaintiffs  dismissed  their  cause,  and  with- 
drew the  note  and  other  papers.  February 
26,  1878,  plaintiffs  petitioned  the  county 
court  of  Madison  county,  111.,  for  letters  of 
administration  on  the  estate  of  Abraham 
McPike.  deceased;  stating  in  their  petition, 
in  substance,  that  they  were  creditors  of  the 
deceased,  in  what  manner,  and  to  what  ex- 
tent; that  their  debt  remained  due  and  un- 
paid; that  deceased  had  a  large  amount  of 
real  and  personal  property  in  said  county; 
and  that  no  letters  of  administration  had 
ever  been  granted  to  said  estate  in  said 
county.  Letters  were  granted  on  the  2d  day 
of  April,  1878,  and,  on  the  5th  day  of  July 
following,  the  administrator.  H.  C  McPike. 
appeared  in  court,  aud  filed  the  following 
motion:  "  And  now,  at  this  day.  comes  H.  C. 
McPike,  the  administrator  of  the  estate  of 
Abraham  McPike  in  the  state  of  Missouri, 
and  who  is  the  original  and  principal  admin- 
istrator of  said  estiite,  and  in  liis  own  behalf, 
as  well  as  in  behalf  of  the  heirs  of  said 
Abraham  McPike  moves  the  court  to  dismiss 
the  suit,  aud  rescind  the  letters  of  adminis- 
tration granted  William  H.  Hall,  public  ad- 
ministrator of  Madison  county,  for  the  follow- 
ing reasons,  viz. :  That  the  claim  of  Herman 
Haeussler.  upon  whose  petition  letters  of  ad- 
ministration were  granted,  is  barred  by  the 
laws  of  tlie  state  of  Missouri:  that  the  said 
Haeussler  was  at  the  time  of  the  death  of 
said  Abraham  McPike  a  citizen  and  resident 
of  the  state  of  Missouri,  in  which  was  in- 
testate's domicile  at  the  time  of  his  death, 
and  must  recover  his  claim  under^tlie  laws  of 
Missouri,  if  at  all;  that  all  the  personal 
property  of  the  said  Abraham  McPike  in  the 
state  of  Illinois  had  all  been  collected  and 
paid  over  to  the  principal  administrator  be- 
fore the  grant  of  administration  in  this  state, 
and  at  ttie  time  when  said  grant  of  adminis- 
tration was  made  there  was  no  personal 
property  in  the  state  of  Illinois  belonging  to 
the  estate  of  said  Abraham  MoPlke."  On 
the  following  day  the  court,  passing  on  this 
motion,  dismissed  plaintiff's  suit,  and  re- 
voked the  letters.  Thereupon  an  appeal  was 
taken  to  the  circuit  court  of  Madison  county, 
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where  thejndgment  was  affirmed,  and  it  was 
also  affirmed  in  tbe  appellate  and  the  supreme 
courts.  101  lU.  423.  On  tbe  22d  of  Novem- 
ber, 1878,  this  appeal  was  heard  in  the  cir- 
cuit court;  parties  all  present  and  consent- 
ing, the  cause  was  heard  by  tbe  court  with- 
out a  jury.  The  record  shows  the  finding  of 
the  court  to  be  as  follows:  "Does  find  from 
tbe  evidence  in  this  cause  that  Abraham 
McFike,  deceased,  was  at  the  time  of  his 
death  a  resident  of  tbe  county  of  Balls,  in  the 
state  of  Missouri;  that  letters  of  adminis- 
tration were  very  shortly  after  his  death 
granted  by  the  county  court  of  said  Balls 
county  to  H.  C.  McPike,  the  brother  of  the 
deceased;  that  due  notice  of  tbe  grant  of 
letters  of  administration  and  of  notice  to 
creditors  was  given  by  said  administrator  in 
said  state  of  Missouri,  as  required  by  the 
laws  of  said  state;  that  said  plaintiffs  were 
before  and  at  the  time  of  the  death  of  said 
Abraham  McPike,  and  ever  since  have  been, 
residents  of  tbe  state  of  Missouri;  that  the 
plaintiffs  presented  their  claim  against  said 
estate  before  the  probate  court  in  Missouri, 
and  the  said  claim  is  now  being  litigated  in 
the  state  of  Missouri;  that  the  estate  of  said 
Abraham  McFike  is  solvent,  and  is  in  due 
course  of  administration  in  tbe  state  of  Mis- 
souri; that  said  Abraham  McPike  left  no 
creditors  in  the  state  of  Illinois,  and  has  no 
personal  property  in  the  state  of  Illinois,  ex- 
cept an  interest  in  a  partnership  in  Alton, 
m.,  which  partnership  was  all  settled  up  by 
the  surviving  partners,  and  the  portion  be- 
longing to  the  said  Abraham  McPike's  es- 
tate was  paid  over  to  said  H.  C.  McPike,  as 
such  administrator,  long  before  the  filing  of 
tbe  petition  In  this  proceeding  by  the  plain- 
tiffs. "  Plaintiffs'  claim  was  disallowed,  and 
the  letters  of  administration  revoked  De- 
cember SI,  1878.  Plaintiffs  appealed  to  the 
appellate  court. 

On  the  25th  of  March,  1879,  that  court 
rendered  its  decision,  atBrming  the  circuit 
court.  On  March  18,  1881,  writ  of  error 
was  sued  out  to  the  supreme  court  of  Illinois. 
The  court  delivered  its  opinion  on  the  18th 
day  of  January,  1882,  affirming  the  decision 
of  the  appeUate  court.  On  the  19th  of 
March,  1879,  plaintiffs'  served  upon  the  ad- 
ministrator notice  of  their  intention  to  pre- 
sent their  demand  to  the  probate  court  of 
Balls  county  for  allowance.  Thereafter,  on 
the  16th  day  of  July,  same  year,  it  was  so 
presented,  and,  being  disallowed,  plaintiffs  at 
once  appealed  to  the  lialls  county  circuit 
court.  There,  on  the  25th  day  of  March, 
1882,  the  case  was  tried  by  the  court,  and 
judgment  rendered  for  defendant.  An  ap- 
peal was  taken  to  this  court,  where,  at  its 
October  term,  1885,  this  judgment  was  re- 
versed, and  the  cause  remanded  to  the  Balls 
county  circuit  court,  to  be  proceeded  with  in 
conformity  with  the  opinion.  86  Mo.  565. 
Tbe  cause  was  tried  by  the  circuit  court,  De- 
cember 9, 1886.  The  judgment  was  for  the 
plaintiffs,  and  the  defendant  appealed. 

When  a  cause,  entitled  as  this  one,  was 


here,  one  judge  dissented  from  the  conclu- 
sion reached  by  the  court;  and  the  same 
judge  dissented  from  the  conclusion  reached 
when  this  cause  came  here,  though  no  dis- 
sent is  marked;  and  two  of  tbe  judges  of 
this  court  dissented  upon  the  overruling  of 
the  motion  for  rehearing,  of  which  no  men- 
tion was  made  in  the  report  of  the  case. 
These  dissents  were  based  upon  the  ground 
that  the  decision  rendered  herein,  reported  in 
76  Mo.  249,  was  wrong  in  holding  that  tbe 
circuit  court  of  St.  Louis  county  acquired  no 
jurisdiction  by  the  service  of  its  process  on 
the  administrator  of  McFike;  and  was  wrong, 
also,  in  holding  that  notice  has  to  be  given  an 
administrator  on  filing  a  judgment  for  classi- 
fication. 

Stiver  0)  Brovm,  for  appellant.  D.  H.  Mo- 
Intyre,  for  respondents. 

Shbbwood,  J.,  (after  stating  the  facts  at 
above.)  1.  The  provisions  of  the  law  rehit- 
Ing  to  jurisdiction  of  tbe  probate  court  of  St. 
Louis  county  at  the  time  of  the  institution  of 
this  litigation  in  the  St.  Louis  circuit  court 
were  as  follows:  "Said  court  shall  have  ex- 
clusive original  jnrisdictiou  in  all  cases  rel- 
ative to  the  probate  of  last  wills  and  testa- 
ments; the  granting  letters  testamentary  and 
of  administration,  and  repealing  the  same; 
appointing  and  displacing  tbe  guardians  of 
orphans,  minors,  and  persons  of  unsound 
mind;  in  binding  out  apprentices;  and  in  the 
settlement  and  allowance  of  accounts  of  ex- 
ecutors, administrators,  and  guardians;  to 
bear  and  determine  all  disputes  and  oontro- 
▼ersies  whatsoever  respecting  wills,  the  right 
of  executorship,  administration,  and  guud- 
ianship,  or  respecting  the  duties  or  accounts 
of  executors,  administrators,  or  guardians, 
and  all  controversies  and  disputes  between 
masters  and  their  apprentices;  to  bear  and 
determine  all  suits  and  other  proceedings  in> 
stituted  against  executors  and  administrators 
upon  any  demand  against  the  estate  of  their 
testator  or  intestate,  when  such  demand 
shall  not  exceed  one  hundred  dollars;  and 
concurrent  jurisdiction  with  the  circuit  courts 
in  all  such  cases,  when  the  demand  shall  not 
exceed  that  sum,  subject  to  appeal,ln  all  cases, 
to  the  circuit  court,  in  such  manner  as  may 
bo  provided  by  law. "  Gen.  St.  1865.  pp.  900, 
901,  §  6.  It  will  thus  be  seen  that,  where 
the  "demand"  did  "not  exceed  one  hundred 
dollars, "  then  tlte  probate  court  of  St.  Louis 
county  had  "exclusiveoriginal  jnrisdiction;" 
but,  where  tbe  demand  exceeded  that  sum, 
then  the  circuit  court  of  St.  Louis  county  had 
"concurrent  jurisdiction."  So  that  indubi- 
tably the  circuit  court  of  St.  Louis  county  had 
jurisdiction  to  issue  and  have  served  its  pro- 
cess on  the  administrator  of  McPike,  he  being 
found  in  St.  Louis  county,  as  well  as  on  the 
living  co-defendant  who  resided  in  that  coun- 
ty, and  to  render  judgment  against  both  of 
them.  The  statute  in  relation  to  the  juris- 
diction, already  quoted,  of  probate  courts, 
was  substantially  as  it  existed  in  1825.  This 
view  of  tbe  concurrent  jurisdiction  of  ttas 
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eirouit  ooart,  where  the  demand  against  an 
estate  exceeds  SlOO,  Is  held  in  MiJler  v. Woi)d- 
ward,  8  Mo.  169;  Tevis  v.  TeviB,2S  Mo.  256; 
and  Rutherford  v.  Williams,  62  Mo.  252. 
The  cases  in  23  and  62  Mo.  were  both  cases 
of  moneyed  demands  against  estates,  oi-ig- 
Inating  in  St.  Louis  county,  and  both  the  de> 
fondants  in  such  actions  were  the  sole  de- 
fendants therein ;  and  in  Rutherford's  Case, 
supra,  after  serTice  had,  the  defendant  died, 
and  it  was  held  the  cause  could  be  revived 
against  the  legal  representatives  of  the  de- 
cedent. The  jurisdiction  of  the  circuit 
court  of  St.  Louis  county  thus  being  settled 
beyond  question,  it  is  wholly  immaterial  to 
inquire  whether  an  action  on  the  note  in  this 
cause  should  have  been  instituted  in  the  cir- 
cait  court  of  Ralls  county,  or  presented  for 
allowance  in  the  probate  court  of  that  county, 
since,  whatever  view  may  be  taken  of  this 
matter,  there  can  be  no  divergence  of  opln- 
ion  as  to  the  jurisdiction  of  the  circuit  court 
of  St.  Louis  county  to  proceed  as  it  did.  The 
ease  of  Dodson  t.  Scroggs,  47  Mo.  285,  and 
other  similar  oases,  have  no  bearing  what- 
ever on  the  case  at  bar. 

2.  The  judgment  of  the  circuit  court  being 
then  validly  rendered,  by  a  court  of  compe- 
tent jurisdiction,  the  process  of  that  court, 
doly  served,  was  an  exhibition  of  the  de- 
mand, since  section  6,  p.  502,  Gen.  St.  1865, 
provides:  "Any  person  may  exhibit  his  de> 
mand  against  such  estate,  by  serving  upon 
tbe  executor  or  administrator  a  notice,  in 
writing,  stating  the  amount  and  nature  of 
lite  claim,  with  a  copy  of  the  instrument  of 
writing  or  aeconnt  upon  which  the  claim  is 
founded;  and  such  claim  shall  be  considered 
legally  exhibited  from  the  tifaie  of  serving 
Bucb  notice."  And,  as  the  circuit  court  of 
8t.  Louis  county  had  jurisdiction  in  the 
premises,  It  was  competent  to  establish  the 
demand  by  the  judgment  of  that  court;  since 
section  8,  Id.,  provides:  "Any  person  hav- 
ing a  demand  against  an  estate  may  estab- 
lish the  same  by  the  judgment  or  decree  of 
some  court  of  record,  in  the  ordinary  course 
of  proceeding,  and  exhibit  a  copy  of  such 
Judgment  or  decree,  and  shall  also  exhibit 
oopies  of  all  judgments  and  decrees  rendered 
In  the  life-time  of  the  deceased,  to  the  court 
having  probate  jurisdiction."  The  demand 
of  tbe  plaintifiC  In  the  original  suit  being  thus 
legally  exhibited  and  legally  establish^,  tbe 
next  steps  were  to  be  talcen  in  the  probate 
court  of  Ralls  county,  where  letters  of  ad- 
ministration had  been  granted.  Sections 
26,  27,  p.  504,  Id.,  are  as  follows.  "The 
clerk  of  the  court  shall  keep  an  abstract  of 
all  Judgments  of  other  courts  filed,  and  of  all 
demands  established  in  the  said  court  against 
such  estate,  which  shall  show  their  amount, 
date,  and  class,  and  to  whom  payable.  If 
any  judgment  of  a  court  of  record  be  filed  in 
said  court,  and  when  demands  are  allowed 
against  an  estate,  such  court  shall  determine 
its  class,  and  the  clerk  shall  make  an  entry 
thereof  in  bis  abstract;  and,  when  thus 
classed,  the  executor  or  administrator  may 


satisfy  such  demand  according  to  such  clas- 
sification." These  sections  show,  in  a  man- 
ner not  to  be  misnnderstood,  the  clear  line  of 
demarkatlon  drawn  by  the  legislature  be- 
tween judgments  of  other  courts,  which  only 
have  to  be  filed  in  the  probate  court  and  then 
classified,  and  ordinary  demands,  which  are 
to  be  allowed  before  being  classified.  This 
distinction  between  a  Judgment  of  another 
court  and  of  an  ordinary  demand  has  been 
recognized  by  this  court.  Carondelet  r. 
Desnoyer,  27  Mo.  87.  In  that  case,  Scott, 
J.,  said:  "All  that  was  required  on  the  part 
of  the  city  was  to  file  in  the  probiite  court 
transcripts  of  the  judgments  obtained  in  the 
circuit  ooart,  in  order  to  have  them  classed 
and  paid  as  other  demands  against  the  es- 
tate. Rev.  St.  1855,  §§  26,  27,  pp.  156,  157." 
The  same  view  was  taken'  of  the  point  in 
Gibson  v.  Vaughan,  61  Mo.  418.  A  different 
ruling  was  made  in  Bryan  v.  Mundy,  14  Mo. 
458,  wherein  it  was  held  that  a  judgment  re- 
covered in  the  life-time  of  a  defendant  woald 
have  to  be  presented  for  allowance  in  the 
probate  court  upon  notice  duly  given,  etc.. 
Just  like  any  ordinary  demand.  We  do  not 
suppose  any  lawyer  in  this  state  ever  thought 
It  necessary  to  serve  notice  on  an  adminis- 
trator when  he  was  going  to  have-  a  judg- 
ment, duly  rendered  in  the  life-time  of  a 
decedent,  or  upon  process  served  on  his  ad- 
ministrator, tiled  for  classification.  Tbe 
plain  terms  of  the  statute  are  repugnant  to 
any  such  construction.  Ail  that  it  is  nec- 
essary to  do  where  a  judgment  is  held  by  a 
claimant,  whether  rendered  in  the  life-time 
of  the  decedent  or  against  his  administrator, 
is  to  file  that  Judgment  fur  classification  in 
the  probate  court.  This  is  sustained  by  the 
cases  in  27  and  61  Mo.,  snpra,  and  opposed 
by  the  case  of  Bryan  v.  Mundy,  14  Mo.  458, 
and  £  wing  v.  Taylor,  70  Mo.  894;  but,  being 
satisfied  of  tbe  incorrectness  of  the  cases 
last  cited,  we  overrule  them,  and  affirm  the 
correctness  of  the  ones  first  cited.  It  follows 
from  this  ruling  that  the  case  of  Wernse  v. 
McPike,  76  Mo.  249,  is  not  law,  and  we  will 
no  longer  sanction  it  by  giving  it  oar  ap- 
proval. 

3.  If,  as  heretofore  determined,  tbe  Jndg- 
ment  rendered  on  the  note  was  a  valid  jndg- 
ment,  because  rendered  by  a  court  of  comp<*- 
tent  jurisdiction,  upon  proper  process  duly 
served,  then  it  necessarily  follows  that  there 
was  no  longer  any  promissory  note  in  exist- 
ence to  present  for  allowance  against  the  es- 
tHte  of  McPIke;  tbe  original  demand  was  de- 
stroyed by  the  judgment  rendered.  Bigelow, 
Estop.  (5th  Ed.)  p.  103. 

4.  But,  granting  that  the  note  was  not 
thus  merged  in  tbe  judgttient  rendered,  still 
in  its  alleged  exhibition  to  the  administrator, 
and  in  Jts  presentation  for  allowance,  the 
statutory  requirements  in  that  behalf  were 
not  complied  with.  Letters  of  administration, 
as  before  stated,  were  granted  on  the  estate 
of  McPike  on  the  28th  of  January,  1873,  and 
the  transcript  of  the  judgment  rendered  filed 
and  classified  in  tbe  probate  court  of  Ralls 
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county  on  th«  15th  day  of  April.  1874.  But 
notice  of  the  presentation  of  the  note  for  al- 
lowaooe  was  not  given  to  tbe  adminiBtrator 
in  Ballg  county  until  March  19. 1879.  This 
'was  over  six  years  after  the  grant  of  letters 
of  administration,  and  after  the  note  fell  due, 
and  over  five  years  after  the  service  on  the 
administrator  of  summons  made  returnable 
to  the  circuit  court  of  St.  Louis  county.  Such 
exhibition  of  the  demand  and  such  presenta- 
tion for  allowance  obviously  did  not  comply 
with  the  statute  then  in  existence,  which  re- 
quired that  an  ordinary  demand  should  be  ex- 
hibited within  two  years,  either  by  suit  in 
the  circuit  court  or  by  serving  the  adminis- 
trator with  notice;  and  such  notice  had  to 
contain  a  clause  that  the  claim  would  be 
presented  "for  allowance  at  the  next  term  of 
the  court."  Gen.  St.  1865,  p.  503,  §  15. 
And  the  statute  is  express  that,  even  when 
proper  notice  is  given,  no  claimant  shall 
avail  himself  of  it  unless  he  presents  his  de- 
mand for  allowance  within  three  years.  Id. 
p.  502,  §  6.  Neither  of  these  things  was 
done.  And  the  process  served  upon  the  ad- 
ministrator commanded  him  to  appear  l)efore 
the  circuit  court  of  St.  Louis  county,  and 
not  before  the  probate  court  of  Kails  county. 
Most  certainly  service  of  process  requiring 
an  appearance  by  the  administrator  in  the 
former  court,  to  answer  to  an  ordinary  action 
on  a  promissory  note,  would  not  give  notice 
of  the  faintest  intention  to  present  tbe  note 
fw  allowance  in  the  probate  couit  of  Balls 
countyt  hundreds  of  miles  away;  and  when  a 
Cause  entitled  as  this  one,  and  between  the 
same  parties,  (7t>  Ma,  supra,)  was  here,  it 
was  distinctly  ruled  that  the  "judgment  of 
the  circuit  court,  being  void,  was  nothing, 
and  no  right  could  be  founded  on  it. "  If  so, 
surely  the  process  which  resulted  in  the  ren- 
dition of  that  void  judgment  must  be  regard- 
ed as  equally  void  and  worthless.  But  it  is 
said  in  the  last  deliverance  of  this  court  on 
tbe  subject  that  the  circumstances  of  this 
case  take  it  out  of  the  operation  of  the  stat- 
utes quoted;  and  some  decisions  of  this  court 
are  cited  and  quoted  from  as  sustaining  this 
theory.    Let  us  examine  them  : 

The  case  of  Mulloy  v.  Laurence,  SI  Mo. 
583,  was  a  suit  to  enforce  a  mechanic's  lien, 
and  hence  does  not  seem  to  be  greatly  in 
point. 

The  case  of  Tevis  v.  Tevis,  28  Mo.  256, 
was  one  where  the  statute  was  quoted  which 
has  already  been  quoted,  which  authorized  a 
suit  in  the  circuit  court  against  an  adminis- 
trator, and  declared  that  the  demand  should 
be  considered  as  exhibited  from  the  time  of 
serving  the  original  process  upon  bim.  In 
that  case  such  service  was  had  on  action 
brought,  and  it  was  held  that,  though  a  non- 
suit was  afterwards  compelled  to  be  taken  in 
tbe  circuit  court,  this  was  an  exltibition 
of  the  demand,  and  authorized  its  subsequent 
allowance  in  the  probate  court  of  St.  Louis 
county  when  presented  in  time  for  that  pur- 
pose; but,  of  course,  the  validity  of  the  serv- 
ice of  the  process  in  Uiat  case,  as  well  as  the 


jurisdiction  of  the  circuit  court,  were  and  had 
to  be  conceded;  otherwise  no  validity  could 
attach  to  either.  The  claim  tbeie  was  based 
on  a  promissory  note,  and  not  upon  an  ao- 
count,  and  there  was  no  notice  given  of  tbe 
presentation  of  an  account,  and  no  notice 
other  than  that  given  by  service  of  process  in 
tbe  ordinary  way,  and  it  was  not  ruled  that 
the  plaintiff  could  amend  his  notice,  nor  was 
permission  granted  him  to  do  so,  nor  the 
judgment  reversed  for  that  purpose.  These 
observations  are  necessary  to  correct  misap- 
prehension of  the  facts  in  that  case,  as  shown 
in  86  Mo.  565,  supra. 

The  case  of  Williamsoa  v.  Anthony,  47 
Mo.  299,  waa  one  where  there  was  but  one 
administrator  of  the  estate.  He  presented 
his  claim  in  time  against  the  estate,  it  was 
Bled  and  allowed,  and  liis  claim  and  other  pa- 
pers remained  among  the  files  of  the  court, 
no  one  being  appointed  by  the  court  to  resist 
the  claim;  and  upon  these  facts  it  was  ruled 
that  the  daim  could  still  be  allowed,  though 
four  years  had  elapsed  since  the  grant  of  let- 
ters, the  administrator  not  being  in  fault, 
and  the  probate  court  having  failed  to  dia* 
oharge  its  duty  of  appointing  some  one  to 
resist  tbe  claim,  and  there  was  no  one  upon 
whom  notice  could  be  served. 

In  the  case  of  North  v.  Walker,  66  Mo. 
458,  letters  of  administration  were  granted 
December  10.  1868;  but  tbe  note  sued  on  did 
not  mature  till  March  17,  1870,  and  suit  was 
brought  on  the  note  in  May,  1872,  in  the  St. 
Louis  circuit  court;  iHit  the  note  was  pre- 
sented in  due  time  to  the  proliate  court,  the 
executor  being  present  and  waiving  all  ob- 
jections, the  judge  declining  to  make  a  form- 
al allowance  because  the  note  was  not  yet 
due.  and  two  extensions  of  time  were  grant- 
ed on  the  note  in  February.  1870,  at  the  re- 
quest of  the  executor,  covering  a  space  of 
two  years  from  the  17th  of  March,  1870,  and 
a  written  asfreement  to  that  effect  was  filed 
by  tbe  creditor  and  by  the  executor,  and  tiled 
in  the  probate  court,  together  with  a  copy  of- 
the  deed  of  trust  which  secured  that  note, 
various  payments  of  interest  notes  lieing 
made  from  time  to  time  by  the  administra- 
tor, and  filed  by  liim,  with  the  approval  of 
the  court,  as  vouchers,  and  Anally  the  trust 
property  sold  for  about  three-fourths  of  the 
debt,  and  that  credited  on  the  note,  and  up- 
on these  facts  it  was  held  that  neither  tlie 
two-years  nor  the  three-years  statute  had  run 
against  the  claim.  The  obvious  correctness 
of  that  ruling  cannot  be  questioned.  But 
what  matters  in  common  the  cases  cited  and 
the  one  at  bar  have  cannot  easily  be  perceived. 
In  the  present  instance  no  notice  was  given 
to  the  administrator  of  an  application  for 
an  allowance  of  the  note  till  March  19, 
1879.  over  six  years  after  the  grant  of  let- 
ters; and  the  first  time  the  note  was  even 
ao  much  as  presented  to  the  probate  court 
for  allowance  was  on  December  12.  1877, 
nearly  four  years  after  tbe  grant  of  letters, 
and  over  three  years  after  the  serviceof  what 
this  court  termed  the  "  void  process"  of  the 
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St.  Louis  circuit  cqurt.  So  that  if  yoa  treat 
the  alleged  void  process  of  the  circuit  court 
as  valid  process,  you  are  met  by  two  difficul- 
ties: If  the  process  was  valid,  then  tlie  re- 
sulting judgment  swallowed  up  and  destroyed 
the  original  demand,  as  already  stated;  If 
valid  to  the  extent  only  of  being  good  enough 
as  an  exhibition  of  the  claim,  but  not  good 
enough  to  render  a  judgment  upon,  then  you 
are  confronted  by  the  fact  that  the  note  was 
not  presented  for  allowcince  within  three 
years  after  the  grant  of  letters.  In  addition 
to  that,  the  plaintiffs,  after  bringing  their 
note  into  the  probate  court  for  the  Hrst  time 
on  the  12tb  day  of  December,  1877,  without 
notice  to  tlie  administrator,  continued  their 
cause  to  January  16,  1878,  and  again  to 
Miiroh  14,  1878,  when  they  dismissed  their 
case,  and  withdrew  iheir  note  and  other  pa- 
pers. 8o  that  there  was  nothing  left  on  file, 
as  in  Williamson's  Case  and  in  North's  Case, 
showing  a  continued  assertion  of  the  claim. 
On  the  contrary,  the  records  of  the  probate 
court  show  an  absolute  abandonment  of  the 
claim.  It  would  seem  that  a  case  differing 
BO  widely  in  all  its  essential  facts  from  those 
cited,  ought  to  differ  also  in  the  conclusions 
of  law  arising  on  such  differing  facts. 

5.  Moreover,  we  are  met  with  the  further 
difficulty  that,  pending  the  time  when  the 
plaintiffs  dismissed  their  cause  and  withdrew 
their  note  and  papers  from  the  Balls  probate 
court,  and  the  service  of  the  first  notice  on 
the  administrator  on  the  19th  day  of  March, 
1879,  the  case  was  passed  upon  by  the  su- 
preme court  of  Illinois,  and  decided  adverse- 
ly to  the  plaintiffs.  Wernse  v.  Hall,  101 
111.  423.  That  ruling  was  based  upon  sev- 
eral grounds:  That  the  claim  was  barred  by 
the  statutes  of  Missouri  in  consequence  of 
its  not  having  been  exhibited  in  time,  the 
service  of  process  on  the  administrator  being 
held  not  the  "service  of  process  in  a  judicial 
proceeding,"  and  therefore  worthless;  and 
in  oonsequenoe  of  not  having  been  presented 
for  allowance  in  time,  and  being  thus  by  the 
statutes  of  this  state  barred,  it  was  also  barred 
in  the  courts  of  Illinois  under  a  statute  of 
that  state;  and,  being  thus  barred  there,  the 
plaintiffs  were  not  creditors  of  the  estate,  and 
could  not  subject  the  real  estate  of  McFiketo 
the  payment  of  their  demand;  and  conse- 
quently that  their  claim  was  properly  disal- 
lowed, and  their  letters  of  administration, 
granted  upon  the  theory  that  they  were  cred- 
itors, properly  revoked.  The  effect  of  this 
adjudication  cannot  be  doubted;  it  amounts 
to  a  conclusive  bar  to  any  further  prosecution 
of  this  claim  of  plaintiffs  in  its  present  shapa 

6.  But  we  are  not  unmindful  that  plain- 
tiffs have  a  meritorious  claim,  and  one  which, 
in  the  first  instance,  they  took  the  appropri- 
ate legal  steps  to  have  adjudicated  and  deter- 
mined, and  did  have  adjudicated  and  deter- 
mined. The  judgment  then  rendered  in  the 
circuit  court  of  St.  Louis  county  still  stand 
unappealed  from  and  unreversed,  and  so  does 
the  classification  of  that  judgment  in  the  pro- 
bate court  of  Balls  county.    We  are  not  un- 


mindful, either,  of  the  wholesome  common- 
law  rule  that  "  the  default  of  the  ooart  shall 
not  prejudice  any  one."  2  Hawtc.  P.  C.  534; 
State  V.  Snyder,  98  Mo.  555,  11  S.  W.  Rep. 
1036.  The  parties  to  this  proceeding  are  tlia 
same  as  reported  in  76  Mo.,  supra;  and,  bar- 
ring the  technicality  already  noted,  the  cause 
of  action  is  the  same.  Taking  a  broad  vievr 
of  the  subject,  we  shall  therefore  reverse  this 
judgment  and  remand  the  cause,  with  direc- 
tions to  proceed  with  the  judgment  claasifled 
in  the  probate  court  precisely  as  if  the  rul- 
ings made  in  76  Mo.,  above  cited,  had  not  l>een 
made. 

Brace,  J.,  not  sitting.  Bat,  C.  J.,  and 
Black,  J.,  concur;  Bajuxlay,  J.,  in  revers- 
ing and  remanding. 


Statb  «.  Stratthan. 

{Supreme  Court  of  Minouri.    June  S,  1890.) 

DsnuNO  FsMxui  Wxbi>— Bvidbhok. 
1.  Under  Itov.  St.  Mo.  1879,  |  lasu,  providing 
that,  "it  any  g^uardian  of  any  female  under  the 
afte  of  18  years,  or  any  other  person  to  whose  cars 
or  protection  any  sucdi  female  shall  have  been  com- 
mitted, shall  defile  her  by  carnally  knowing  her 
while  she  remains  in  his  care,  custody,  or  employ- 
ment, "  he  shall  be  punished,  a  convlotion  may  be 
bad  of  one  in  whose  family  snoh  female  was  em- 

Sloyed  to  look  after  his  children;  there  being  evi- 
enoe  that  he  promised  her  father  to  Kive  her 
clothing  and  hoard,  and  send  her  to  school,  and 
treat  her  like  one  of  his  children. 

3.  It  is  no  defense  to  a  proseontion  nnder  ths 
statute  that  the  female  was  nnchaste. 

8.  The  fact  that  prosecutrix  testified  that  de- 
fendant always  forced  her  does  not  render  the  evi- 
dence demurrable  as  showing  another  crime,  where 
the  oircumstanoes  testified  to  by  her  tend  to  show 
that  force  was  not  used. 

4.  Error  cannot  be  predicated  of  the  ooart's 
charge  that,  before  the  ]ury  could  acquit  because 
a  higher  degree  of  crime  had  been  shown,  tbey 
would  have  to  believe  from  the  evidence  that,  U 
defendant  were  on  trial  for  such  higher  degree  of 
crime,  then  It  would  be  their  duty  from  such  evi- 
dence to  convict  defendant  of  such  higher  degree 
of  crime,  if  they  believed  such  evidence  to  be  true ; 
especially  where  any  possible  ambiguity  there 
might  be  In  the  words  "higher  degree  of  crime"  is 
explained  by  another  charge  that  they  should  ao- 
quit  if  they  found  that  defendant  accomplished  his 
object  by  force,  and  the  prosecutrix  only  yielded 
to  his  superior  strength. 

5.  An  applloatloa  for  continuance  on  account 
of  the  absence  of  a  material  witness  must  state 
the  facts  to  which  such  witness  would  testify.  It 
is  not  enough  to  state  that  his  testimony  was 
"matoriaL  " 

Appeal  from  cirduit  court,  Osage  county; 
BUDOLPH  HiRZEL,  Judge. 

At  the  April  term,  1886,  of  the  Osage  cir- 
cuit court,  the  defendant  was  indicted  under 
the  provisions  of  section  1260,  Bev.  St.  1879. 
The  indictment  is  in  proper  form,  and  charges 
that  defendant,  on  the  4th  day  of  July,  1885, 
defiled  one  Mary  Berhorst,  a  female  under 
the  age  of  18  years,  who  had  been  confided 
to  the  care  and  protection  of  defendant  by 
her  father;  and  that  such  criminal  act  was 
done  while  she  was  in  the  care,  custody,  and 
employment  of  the  defendant.  The  defend- 
ant was  tried  at  the  April  term,  1887,  the 
trial  resulting  in  a  verdict  of  guUty,  and  an 
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aaaessment  of  punishment  at  three  months' 
imprisonment  in  the  county  jail,  and  8100 
fine.  Before  the  trial  began  the  defendant 
filed  the  following  application  for  a  contin- 
uance: "The  said  defendant  cannot  safely 
proceed  to  trial  at  this  term  of  court  on  ac- 
count of  the  alwence  of  a  material  witness, 
to-wit,  one  James  Clinton;  that  said  witness 
has  been  duly  served  with  the  process  of  this 
court  long  prior  to  tbis  term  of  court;  that 
said  witness  is  pot  absent  by  the  act,  knowl- 
edge, or  consent  or  connivance  of  this  de- 
fendant: that  the  evidence  of  said  witness  is 
material  to  the  defendant  in  the  trial  of  this 
cause;  that  he  cannot  prove  by  any  other 
witness  the  same  facts  that  he  expects  to  show 
by  said  Clinton:  that  said  Clinton  lives  with- 
in the  reach  of  process  of  this  court;  that 
said  defendant  cannot  safely  proceed  to  trial 
without  the  evidence  of  said  witness;  that 
defendant  verily  believes  tliat  said  wit- 
ness can  lie  had  here  at  the  next  term  of  this 
court;  ttie  said  witness  was  here  at  the  last 
term  of  this  court." 

The  transcript  in  this  cause  is  prepared  and 
indexed  by  £.  F.  Bautzer,  circuit  clerk,  whose 
work  is  done  so  well  in  every  particular  as  to 
leave  nothing  to  be  desired.  If  all  tran- 
scripts in  criminal  causes  were  as  well  pre- 
pared as  this  one,  our  labors  would  be  greatly 
lessened.  The  testimony  is  the  following: 
Fred  Berhorst:  "I  have  a  daughter,  Mary 
Berborst.  She  was  living  with  defendant  dur- 
ing 1884  and  1885.  She  is  no  w  16  or  17  years 
old.  Defendant  came  after  her  to  take  care 
of  his  children.  The  first  time  he  cameafter 
her  she  would  not  go  with  him.  The  second 
time  be  came  she  went  with  him.  Defend- 
ant was  to  give  her  clothing,  board,  and  send 
her  to  school.  She  remainod  with  defendant 
5  or  6  years.  I  had  no  wife.  The  defendant 
married  the  sister  of  my  wife.  He  said  he 
would  treat  my  daughter  as  his  own  child. 
He  did  treat  her  well.  Then  sent  her  away 
from  his  home.  She  was  9  or  10  years  old 
when  she  first  Went  there.  Mary  went  to 
Haltmeyer's  not  quite  Iwo  years  ago.  and  re- 
mained there  two  or  three  months.  All  li  ved 
in  Osage  county."  Cross-examined:  "De- 
fendant came  after  my  daughter  to  take  care 
of  his  children.  He  had  one  or  two  children 
then.  He  agreed  to  give  her  clothing,  l)oard, 
and  send  her  to  school,  and  treat  her  like  his 
own  child.  He  was  to  pay  for  the  schooling. " 
Mary  Berhoi-st:  "I  live  with  Conrad  Avers. 
I  know  the  defendant.  Have  known  him  for 
5  years.  lived  at  his  house  about  1885.  I 
was  about  10  years  old  when  I  went  there. 
He  said  he  would  give  me  nice  clothes,  board 
me,  and  send  me  to  school,  and  treat  me  as  a 
child.  One  day  he  said  he  would  go  out  in 
the  field  to  work, — fix  fence,  I  believe.  He 
then  told  me  such  things.  1  told  bimi  would 
not  do  such  things.  He  took  hold  of  me, 
threw  me  down,  and  did  it.  Defendant  is 
the  father  of  my  child.  The  child  is  13 
months  old.  I  am  16  or  17  years  old.  Tbis 
was  in  Osage  county.  Mo.  He  said  he  would 
give  me  bis  farm  if  I  would  let  him  do  it.   I 


I  said  I  did  not  want  his  farm.  He  tcxik  hold 
of  me,  and  threw  me  down.  I  remained 
there  7  months  after  that.  He  did  not  send 
me  off.  I  left  him.  He  gave  me  all  my 
things.  He  did  it  a  good  many  times." 
Cross-examined:  "The  first  time  he  did  it 
was  two  years  ago.  I  tried  to  keep  liim  from 
it.  He  did  it  any  way.  He  said  be  would 
kill  me  if  I  told  any  one, — would  kill  me  if 
I  told  his  wife.  I  know  Y.  Stewart.  He 
was  at  Strattman  's  al>out  that  time.  I  know 
James  Clinton  and  Thomas  Scott.  I  never 
had  anything  to  do  with  Clinton  or  Scott. 
Clinton  was  there  as  a  hand  about  that  time. 
A  peddler  was  there  aboat  two  years  ago. 
He  was  at  my  bed  at  night.  I  told  hhn  to 
leave,  and  he  left.  I  never  had  anything  to 
do  with  any  other  peison.  Every  time  de- 
fendant did  it  I  tried  to  keep  him  from  it.  I 
always  resisted  when  he  wanted  to  do  it.  I 
did  not  want  him  to  do  it."  "Question.  Did 
defendant  force  you  every  time  he  carually 
knewyouP  Answer.  Tes;  I  always  resisted, 
and  tried  to  keep  him  from  doing  it,  and  then 
he  would  throw  me  down,  and  do  it  anyway. 
Defendant  bad  two  children  when  I  went 
there.  Think  he  has  four  now.  There  are 
two  rooms  in  the  house.  I  never  said  any- 
thing about  it  until  1  went  to  Haltmeyer's. 
Defendant  treated  me  bad  toward  the  last. 
He  got  rough  when  he  found  I  was  witii 
child.  There  were  often  men  there.  I  often 
went  in  the  field  with  them.  Defendant  and 
his  wife  never  said  anything  about  it  to  me." 
Defendant  introduced  evidence  as  follows: 
V.  Stewart:  "1  live  in  Osage  county.  Mo.  I 
know  defendant  and  Mary  Berhorst.  I  was 
workingatdefendant'sdnring  1885.  Iknow 
James  Clinton  and  Thomas  Scott.  I  do  not 
know  of  Mary  Berliorst  having  carnal  con- 
nection with  Scott,  but  I  do  know  she  Iiad 
carnal  connection  with  James  Clinton.  I 
saw  it  at  Strattman's  bouse,  at  night,  before 
July  4, 1885."  Mrs.  Strattman:  "I  am  the 
wife  of  defendant.  I  know  Mary  Berhorst. 
One  night  my  husband  was  al»ent.  Mary 
Berhorst  went  to  l>ed  with  my  little  child. 
She  went  in  the  room  with  the  hand.  I  told 
her  not  to  go,  but  she  went.  At  night  the 
child  cried.  1  went  to  find  out  what  was  the 
matter,  and  when  I  opened  the  door  I  heard 
a  man  jump  out  of  Mary  Berhorst's  bed.  In 
the  morning  Mary  Berhorst  told  me  that  the 
hand,  James  Clinton,  had  been  in  bed  with 
her.  I  asked  her  why  he  was  there.  Sho 
said,  nothing:  he  only  slept  on  the  pillow 
with  her.  The  next  morning  she  told  me 
that  the  peddler  had  been  in  bed  with  her 
about  an  hour,  then  left,  and  came  back  and 
got  in  tied  with  her  again,  and  slept  on  the 
pillow  with  her.  1  tried  to  keep  her  from 
going  with  the  men."  Gross-examination. 
"My  husband  had  nothing  to  do  with  her. 
I  never  saw  anything  out  of  the  way  with 
them."    Bedirect  examination:     "I  always 

tried  to  keep  my  husband  straight."    

Donke:  "  Defendant  treated  Mary  Berhorst  as 
well  as  bis  own  child.  I  was  there  a  year 
and  nine  days  while  she  was  there.    I  never 


816 


SOUTHWESTERN  BBPOETEB,  Vol.  18. 


(Mo. 


•aw  anythinf^  wrong  between  them.  I  worked 
in  the  field  with  them.  Nevei-  saw  anything 
wrong."  Gross-examination:  "He  treated 
her  as  well  as  his  own  child.  She  lived  there 
as  one  of  the  £amily.  I  was  at  Strattman's 
from  September,  1883,  and  staid  there  one 
year  and  nine  days. "  Henry  Strattraan,  de- 
fendant: "I  never  had  anything  to  do  with 
Mary  Berboiat.  I  am  not  the  fiither  of  her 
child." 

At  the  close  of  the  testimony  of  the  state 
tlte  defendant  asked  an  iustroction  in  the 
nature  of  a  demurrer  to  the  evidence,  which 
was  refused;  but  the  court  gave  all  the  other 
instructions  asked,  whether  for  prosecution 
or  defendant,  as  follows:  "(1)  Tbeconrtln- 
Btructs  the  jury  that,  if  they  believe  from  the 
evidence  that  Mary  Berhorst  was  confideil  to 
tiie  care  and  protection  of  defendant,  being 
then  and  there  under  18  years  of  age,  and 
that  the  defendant,  in  Osage  county,  Mo.,  at 
any  time  within  three  years  next  before  ihe 
linding  of  the  indictment,  defiled  the  said 
Mary  Berhorst  by  carnally  knowing  Iter,  and 
by  having  sexual  intercourse  with  her,  while 
she  was  in' bis  care,  custody,  and  employ- 
ment, and  while  she  was  still  under  the  age 
of  18,  they  will  find  him  guilty  as  charged  in 
the  indictment,  and  assess  his  punishment  at 
imprisonment  in  the  penitentiary  not  exceed- 
ing five  years,  or  by  imprisonment  in  the  coun- 
ty jail  not  exceeding  one  year,  and  by  a  fine 
not  exceeding  9100.  (2)  The  court  iustructs 
the  jury  that,  in  considering  the  weight  of  the 
evidence  given  by  both  the  defendant  and 
his  wife,  they  will  take  into  consideration 
the  fact  that  be  is  the  defendant,  and  that  she 
is  his  wife,  and  you  may  consider  their  inter- 
est in  this  case,  and  the  marital  relations,  in 
passing  on  the  credibility  of  their  testimony. 
(3)  The  court  instructs  the  jury  that,  before 
they  can  acquit  because  a  higher  degree  of 
crime  has  been  shown,  they  will  have  to  be> 
lieve  from  the  evidence  that,  if  the  defendant 
were  on  trial  for  such  higher  degree  of  crime, 
then  it  would  be  their  duty  from  such  evi- 
dence tu  convict  the  defendant  of  socb  higher 
degree  of  crime,  if  they  believe  auch  evidence 
to  be  true.  (4)  The  court  instructs  tlie  jury 
that,  although  they  may  believe  from  the  ev- 
idence that  Mary  Berhorst  was  seen  in  l>ed 
with  Jim  Clinton,  or  any  other  person,  yet 
this  will  not  be  sufficient  reason  for  acquit- 
ting defendant,  provided  they  f urtlter  believe 
that  defendant  defiled  her  by  having  carnal 
knowledge  of  ber  while  she  was  under  his 
care  and  protection,  and  while  she  was  still 
under  18  years  of  age."  D^etidant's  In- 
structions; "(1)  The  burden  of  proving  the 
guilt  of  defendant  rests  on  the  state.  The 
defendant  is  presumed  to  be  innocent,  and, 
before  the  jury  can  find  the  defendant  guilty, 
they  must  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant  is 
guilty  in  manner  and  form  as  charged  in  the 
indictment,  and.  If  the  state  has  failed  by 
snch  evidence  to  remove  such  doubts,  then 
the  jury  will  find  the  defendant  not  guilty. 
(2)  If,  c^n  the  whole  case,  the  jury  itave  a 


reasonable  doubt  as  to  the  guilt  of  defendant. 
they  will  find  a  verdict  of  not  guilty.     By 
reasonable  doubt  is  meant  a  real,  stil»tantial 
doubt  arising  on  caretal  consideration  of  all 
the  facta  and  circumstances  of  the  case ;  not 
a  mere  possibility  of  Innocenoe.     (3t  If  the 
jury  believe  that  any  witness  has  lestifled 
willfully,  falsely,  to  any  mHterial  matter  in  is- 
sue in  this  case,  then  the  jury  should  disre- 
gard such  false  testimony,  and  are  at  liberty 
to  disregard  the  entire  evidence  of  such  wit- 
ness in  this  ease.    (4)  If  the  jury  believe 
that,  at  each  one  of  the  times  of  carnal  con- 
nection testified  to  by  Mary  Berhorst,  such 
ooanection  was  against  her  will,  and  wasae- 
oompllsbed  by  force  on  the  part  of  defendant, 
and  that  said  IBuj  Berhorst  resisted  each  at- 
tempt, and   only   yielded   to  the  superior 
strangth  and  force  of  tlie  defendant,  then  the 
jury  will  find  defendant  not  guilty.     (5)  Ev- 
idence simply  showing  that  the  girl,  Mary 
Berhorst,  was  the  servant  hired  to  take  care 
of  the  children  of  defendant,  and  as  wages 
therefor  was  to  receive  her  clothes  and  board 
and  be  sent  to  school,  is  not  suflicient  evi- 
dence to  show  that  said  Mary  Berhorst  was  a 
ward  of  defendant,  or  was  under  bis  special 
care  and  trust.     The  jury  must  further  find 
from  the  evidence  that  Mary  Berhorst  at  the 
time  was  under  the  special  care  of  defendant, 
and  under  his  protection,  and  was  oonflded 
or  intrusted  by  her  father  to  his  care  and  pro- 
tection.    (6)  The  court  instructs  the  jury 
that,  even  if  the  jury  do  l)elieve  from  the  ev- 
idence that  the  defendant  had  carnal  oonneo- 
tion  with  the  said  Mary  Berhorst,  yet  said 
evidence  alone  \*  not  sufficient  to  convict  the 
defendant;  the  jury  most  believe  from  the 
evidence  that  the  defendant  defiled  her,  and 
corruptly  debauched    her,  while  under  bis 
care  and  protection.    (7)  TJie  court  instructs 
the  jury  that  by  the  word  •  defile '  is  meant 
the  having  carnal  connection  with  a  woman 
previously  chaste,  or  corrupting  the  chastity 
of  a  woman,  or  lewdly  debauching  a  wo- 
man." 

Silver  &  Brown  and  Ryors  di  Yotheli,  for 
appellant  Th»  Attorney  Qmerai,  for  the 
SUte. 

SoKHWooD,  J.,  {a/ter  ttating  the /acts  ae 
above.)  1.  The  application  for  a  continuance 
was  properly  overruled.  It  disdosed  no 
grounds  why  It  should  have  been  granted.  In 
what  respect  the  testimony  of  Clinton,  the 
absent  witness,  was  "material"  was  not 
stated.  Such  an  allegation  in  an  application 
of  this  sort  is  but  the  statement  of  a  legal  con- 
clusion, and  for  that  reason  insutfldent.  In 
such  cases,  facts  must  be  stated  in  order  that 
the  court  to  whom  application  Is  made  may 
determine  for  itself  whether  the  facts  set 
forth  warrant  the  granting  of  the  order. 
State  V.  Pagels,  d2  Mo.  300, 4  S.  W.  liep.  931. 
The  contention  mads  that,  because  under 
the  former  rulings  of  this  court  an  applica- 
tion for  continuance  had  to  set  forth  the  mat- 
ters on  which  the  applicant  relied,  in  order 
that  the  state  might  eonsent  to  their  being 
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read  u  and  for  the  testimony  of  the  abeent 
witneee,  and  aa  this  can  no  longer  be  done, 
thercdtore  it  is  no  longer  necessary  to  set  forth 
the  facta  on  which  the  application  is  based, 
is  simply  a  non  seguitur.  On  the  contrary« 
the  necessity  of  setting  forth  the  facta  show- 
ing prior  diligence  of  the  applicant,  etc.,  are 
just  as  necessary  now  as  ever. 

2.  The  next  contention  made  is  that  tlie 
court  should  have  sustained  the  demurrer  to 
the  evidence.  It  is  true  the  prosecutrix 
swore  point  blanli  that  the  defendant  always 
forced  her,  but  that  statement  is  to  be  re- 
ceived with  many  grains  of  allowance.  This 
la  a  case  where  "actions  spealc  louder  than 
irords."  In  State  v.  Wuolaver,  77  Mo.  103, 
where  a  defendant  was  also  prosecuted  under 
section  1260,  an  instruction  was  given  which 
told  the  Jury  to  find  the  defendant  guilty  if 
he  had  carnal  knowledge  of  the  girl  either 
with  or  without  force,  and  it  was  held  erro- 
neous, but  the  judgment  was  not  withstanding 
affirmed,  liecause  the  physical  facts  testifled 
to  Ity  the  girl  herself  showed  beyond  per- 
adventure  that  the  force  required  to  consti- 
tute the  sexual  act  rape  had  not  been  em- 
ployed. In  our  opinion  the  deductions  from 
the  evidence  in  the  case  at  bar  must  be  sim- 
ilar to  those  in  that  one.  The  testimony  of 
the  girl  when  contrasted  with  her  actions; 
ber'failure  to  make  complaint,  although  forced 
"a  good  many  times," — only  furnishes  one  in 
the  long  list  of  instances  of  which  that  pro- 
found philosopher  of  human  nature,  Shak^ 
qieare,  speaks: 

"The  wUas  and  ffuUes  that  women  work, 
Diaaeinbled  with  an  outward  show. " 

The  demurrer  to  the  evidence  was  therefore 
properly  overruled. 

8.  There  is  no  valid  objection  to  the  third 
instruction  given  at  the  request  of  the  state, 
and  there  was  no  difficulty  in  understanding 
its  meaning  by  a  jury  of  ordinary  intelligence 
and  experience  as  to  what  was  meant  by  the 
words  "higher  degree  of  crime;"  and,  apart 
from  that,  the  fourth  instruction  given  on 
behalf  of  the  defendant  explains  any  ambi- 
guity there  might  liave  b^n  in  the  words 
cited,  by  directing  the  jury  to  acquit  the  de- 
fendant if  they  should  find  that  he  accom- 
plished his  object  by  force,  and  tlie  prosecu- 
trix only  yielded  to  his  superior  strength. 

4.  The  fourth  instruction  given  at  the  re- 
quest of  the  state  correctly  told  the  jury  that. 
If  the  defendant  deBled  the  prosecutrix  by 
carnally  knowing  her  while,  etc.,  they  should 
oonvict  him,  notwithstanding  she  may  have 
also  had  sexual  intercourse  with  another. 
The  section  upon  which  the  present  indict- 
ment is  grounded  levels  its  denunciations  and 
penalties  against  every  one  to  whose  care  or 
protection  any  female  under  the  age  of  18 
years  is  oonQded,  who  violates  the  trust  re- 
posed in  him  in  the  manner  that  section  con- 
demns. Unchaste  to  all  the  world  beside,  she 
■oust  l>e  pure  to  him.  This  is  the  evident  pol- 
icy and  central  idea  of  the  statute.  These  re- 
marks dispose  of  the  seventh  instruction 
given  for  the  defendant.  That  instruction 
v.lSs.w.no.ie— 52 


was,  for  the  reasons  just  stated,  erroneous  ia 
favor  of  defendant;  but  he  cannot  take  ad- 
vantage of  error  committed  at  his  owu  in- 
stance.   Bev.  St.  1879.  §  1821. 

6.  In  conclusion,  the  testimony  of  the 
father  of  the  girl  fully  makes  out  a  caae  oot- 
ered  by  the  statute,  and  which  brings  it  with- 
in the  principles  announced  by  this  court  in 
an  analogous  circumstance  in  State  v.  Young» 
12  S.  W.  Bep.  642.    We  affirm  the  Judgment. 

All  concur. 

MUBBAT  V.  MiasoVBt  Pao.  Bt.  Ck>. 
(Supreme  Court  of  MUiouri.   June  i,  1890.) 

KULBOXD  COMPXMISS  —  AOCISBNt  AX  CBOSSIIIO  — 
iNBTSCCnOKS. 

1.  In  as  action  a|rsln«t  a  railroad  oompatiy  for 
personal  Injuries  received  by  one  in  a  ooUi»ion 
witb  defenoanVs  train  while  attempting  to  drive 
over  a  publio  crossing  In  a  city,  an  instruction  that 
the  burden  of  proving  contributory  negligeDce  as 
alleged  in  the  answer  Is  on  defendant  aoet  not  do- 
prive  it  of  the  benefit  of  plaintiff's  evldenoa  show- 
ing contribntory  negUaenoe,  as  ttie  instructloa 
does  not  require  defendant  to  prove  that  fact  by 
Ita  owu  witnesses. 

2.  Wbers  the  smoant  expended  Vf  platntUt 
for  medical  lervioas  is  shown,  and  it  nirther  ap- 
pears that  lie  was  In  bed  five  months,  during 
which  time  he  was  nursed  by  ladles  about  the 
house,  a  verdict  which  does  not  appear  to  be  ez- 
oessive  wiU  not  be  sat  aside  on  aooonnt  of  an 
instniotion  that  plaintiff  is  entitled  to  reoover  for 
medical  services  and  nursing,  though  thei«  ia 
no  evidence  as  to  the  valne  of  the  nursing;  the 
prssnmption  being  that  Jurors  were  reasonably 
familiar  with  the  value  of  such  servioes.  Duke  v. 
UaUway  Co.,  13  &  W.  Rep.  680,  dUtlnguished. 

8.  Where  there  is  evidence  that  the  bell  on  de- 
fendant's engine  was  not  rung,  and  that  a  brake- 
man  waa  not  •tatiened  on  the  rear  car,  as  required 
by  an  ordinanee,  an  iastruotion  that,  if  defend- 
ant's failure  to  keep  a  watchman  at  the  crossing 
"directly  contributed*  to  the  accident,  plaintiff 
eonld  reoover,  nrovlded  he  SKeroteed  care  in  at- 
tempting to  drive  aoross,  is  not  open  to  the  criti- 
cism that  It  authorizes  a  recovery  if  the  ndgligenoe 
of  defendant  "contributed  "  with  that  of  the  plain- 
tiff In  producing  the  injury.  It  rimply  means  that 
plaintiff  oan  recover  if  defendant's  f ulure  to  keep 
a  watchman  "diiecUy  contributed"  to  the  intoty 
with  Its  other  negUgenoe. 

4.  Thongh,  as  matter  of  lecw,  where  witnesses 
are  of  equal  credit,  positive  evidence  that  the  bell 
on  defendant's  engine  was  ringing  as  it  approached 
the  crossing  is  entitled  to  more  weight  than  that 
of  witnesses  who  say  they  did  not  bear  it,  yet  the 
position  and  ftitnation  of  the  witnesses,  the  atten- 
tion they  were  giving,  and  their  oredibtlity,  are 
questions  for  the  Jury,  and  hence  it  Is  proper  to 
submit  to  them  the  ultimate  fact  as  to  whether  or 
not  the  bell  was  ringing. 

5.  Failare  of  defendant  to  have  a  flagman  sta- 
tioned at  a  publio  orossing  in  a  olty,  as  required  by 
Its  ordinance,  is  negUgenoe  per  at. 

Appeal  from  St.  Lonis  circuit  court;  L.  B. 
Yalliamt,  Judge. 

T.  J.  Portia,  Bmnttt  Pike,  and  Hmry  9. 
Herbel,  for  appellant.  A.  B.  Taylor,  for  re>- 
spondent. 

Bi.AOK,J.  This  is  a  personal  damage  suit. 
Plaintiff  was  a  driver  of  a  hose  oitrriage  con- 
nected with  the  Qre  department  of  tlM  city 
of  St  Louis.  He  and  others  in  charge  of  the 
hose  were  going  north  on  SummU  street. 
•The  defendant's  road  crosses  this  street! 
there  being  four  or  Bve  tracks  at  the  cross- 
ing, which  run  in  an  east  and  west  dicection* 
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As  the  plaintiff  attempted  to  (fo  over  the 
crossing,  a  train  of  box  and  flat  cars  backed 
in  from  the  west,  and  struck  his  team  and 
carriage.  He  was  thrown  from  his  seat,  and 
received  severe  and  permanent  injuries;  one 
of  them  being  a  broken  leg.  The  cause  of 
action  is  based  upon  a  violation  of  certain  or- 
dinances which  make  it  the  duty  of  defend- 
ant to  have  a  watchman  at  crossings  like  the 
one  in  question  to  display  a  signal  flag;  to 
constantly  sound  the  engine  bell  when  the 
train  is  moving;  to  have  a  man  stationed  on 
top  of  the  car  furthest  from  the  engine, 
when  the  train  is  backing,  to  give  danger 
signals;  and  to  have  the  train  well  manned 
with  experienced  brakemen  at  their  posts. 
Undisputed  evidence  shows  that  the  gates  at 
the  crossing  were  up  at  the  time  of  the  acci- 
dent; that  there  was  no  flagman  present; 
and  that  a  caboose  car  stood  on  one  track  so 
as  to  obstruct,  to  some  extent,  a  view  of  the 
backing  train.  Other  evidence  for  the  plain- 
tiff tends  to  show  that  he  was  driving  his 
team  at  a  walk  or  slow  trot;  that  be  exercised 
due  care;  tliat  there  was  no  man  on  the  car 
furthest  from  the  engine;  and  that  the  bell 
was  not  ringing.  The  defendant's  evidence 
'  tends  to  show  a  full  compliance  with  the  or- 
dinances in  the  last-mentioned  respects.  The 
accident  occurred  during  a  strike  by  the  de- 
fendant's employes,  and  a  number  of  strikers 
and  policemen  were  at  the  crossing.  There 
is  evidence  to  the  effect  that  four  or  five  per- 
sons shouted  to  plaintiff  to  stop  when  be  was 
50  feet  from  the  tracks,  but  that  he  went  on, 
seeming  to  think  the  train  was  not  close 
enongh  to  catch  him.  Plaintiff  Ba3rs  no  one 
hallooed  to  him  until  just  as  the  train  struck 
bis  carriage,  and  in  this  he  is  corroborated 
by  two  persons  who  were  on  the  hose  car- 
riage. 

1.  Of  the  instructions  given  at  the  request 
of  the  plaintiff,  the  first  is  that  the  burden  of 
proving  negligence  of  defendant  as  alleged  in 
the  petition  is  upon  the  plaintiff,  and  the 
burden  of  proving  negligence  as  alleged  in 
the  answer  is  upon  the  defendant.  Tliat  this 
Instruction  asserts  correct  propositions  of  law 
in  the  abstract  is  conceded,  but  the  objection 
to  it  is  that  It  deprived  defendant  of  the  ben- 
efit of  evidence  offered  by  the  plaintiff  tend- 
ing to  show  contributory  negligence  on  bis 
part.  There  was  some  evidence  introduced 
by  the  plaintiff  haring  some  tendency  to 
show  he  might  have  seen  the  approaching 
cars,  and  that  he  attempted  to  cross  the  track 
when  be  should  have  stopped.  There  is 
nothing,  however,  in  the  instruction  which 
deprives  the  defendant  of  the  benefit  of  this 
evidence.  It  does  not  say  that  the  defend- 
ant must  show  contributory  negligence  by 
the  evidence  of  witnesses  introdu<^  by  it- 
self. The  jury  are  left  to  determine  the 
question  from  all  the  evidence,  no  matter 
by  whom  offered. 

2.  The  instruction  concerning  damages  al- 
lowed, among  other  things,  a  fair  compensa>* 
tion  "for  any  expenses  necessarily  incurred 
by  plaintiff  for  medical  attention  and  nurs- 


ing." The  objection  is  that  there  is  no  eri- 
dence  of  any  expenses  incurred  for  nursing. 
The  plaintiff  was  in  bed  for  five  months,  and. 
according  to  the  evidence  of  the  surgeon, 
was  nursed  by  ladies  about  the  honse  who 
were  constant  in  their  attendance, — rela- 
tives, he  thinks.  There  is  no  other  evidence 
upon  the  subject.  This  case  is  quite  unlike 
that  of  Duke  v.  Railway  Co..  12  8.  W.  Rep. 
636.  There  the  jury  was  told  that,  if  plain- 
tiff expended  large  sums  of  money  for  pro- 
fessional services,  physicians,  and  nurses,  al- 
so for  drugs  and  medicines,  then  she  could 
recover  therefor.  She  had  been  treated  and 
cared  for  at  a  hospital,  and  there  was  not  a 
word  of  evidence  as  to  any  of  the  alleged 
ontiays.  Here  there  is  express  proof  as  to 
the  amount  of  the  surgeon's  bill.  The  only 
question  is  as  to  nursing.  The  time  dnring 
which  the  plaintiff  bad  and  required  nursing 
is  suiSciently  fixed,  and  the  only  want  of 
evidence  is  as  to  the  value.  Jurors  may  well 
be  presumed  to  be  reasonably  familiar  with 
the  value  of  such  services,  and  they  may 
measure  the  same  by  their  own  knowledge 
and  experience.  It  has  never  l)een  the  prac- 
tice to  enter  upon  detailed  proof  upon  this 
element  of  damages  in  suits  of  the  character 
of  the  present  one.  The  plaintiff  is  crippled 
for  life,  and  the  judgment  for  $5,750  cannot 
be  said  to  be  excessive.  Under  these  cir- 
cumstances, the  judgment  ought  not  to  be 
reversed  on  the  objection  now  being  consid- 
ered. 

3.  By  the  third  instruction  the  jurors  were 
told  that,  if  defendant  failedtobavea  watoti- 
man  stationed  at  the  crossing,  and  if  plain- 
tiff, while  exercising  care  in  driving  across 
the  same,  was  injured  by  a  collision  with  a 
train  of  the  defendant's  cars,  "and  if  the 
failure  to  keep  said  watchman  directly  con- 
tributed to  cause  plaintiff  to  be  injured,  then 
plaintiff  is  entitled  to  recover."  If  this  in- 
struction allowed  a  recovery  in  the  event 
that  defendant's  negligence  contributed  with 
negligence  of  the  plaintiff  to  produce  the  in- 
jury, then  It  would  be  radically  wrong,  but 
it  asserts  no  such  a  proposition.  By  this 
very  instruction,  as  well  as  one  given  at  the 
request  of  the  defendant,  the  jury  must  have 
found  that  plaintiff  was  exercising  ordinary 
care  before  there  could  be  a  finding  for  him. 
Other  grounds  of  recovery,  namely,  failure 
to  ring  the  bell,  and  to  have  a  man  on  the  car 
furthest  from  the  engine  to  give  danger 
signals,  were  presented  by  other  instructions. 
If  a  failure  to  comply  with  the  ordinances  in 
these  respects,  or  either  of  them,  and  a  fail- 
ure to  hare  a  watchman  at  the  crossing, 
combined  in  producing  the  injury,  then 
plaintiff  was  entitled  to  recover.  The  in- 
struction means  this,  and  nothing  more;  for 
it  is  clearly  stated  that  to  recover  he  must 
have  been  using  ordinary  care.  If,  without 
fault  of  the  plaintiff,  he  should  be  injured  by 
the  joint  negligence  of  defendant  and  a  third 
person,  he  would  have  a  cause  of  action 
against  the  defendant.  Fora  much  stronger 
reason  may  the  plaintiff -recover  wbere  he  ia 
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injured  by  two  or  more  negligent  acts  of  the 
defendant. 

4.  Witnesses  on  the  part  of  the  plaintiff 
testified  that  they  did  not  bear  the  bell  of  the 
engine  ringing,  while  those  for  the  defend- 
ant testiUed  in  positive  terms  that  it  did 
ring.  With  this  negative  evidence  on  the 
Bide  of  the  plaintiff,  and  the  positive  evidence 
on  the  side  of  tlie  defendant,  the  contention 
Is  that  defendant's  evidence  should  have  pre- 
vailed, and  the  court  erred  in  submitting 
this  question  to  the  j»ry.  Isaacs  v.  Strain- 
ka.  95  Mo.  517,  8  S.  W.  Rep.  427,  states  the 
true  rule,  namely,  where  the  witnesses  are 
of  equal  credit,  the  positive  evidence  that  the 
bell  was  ringing  is,  as  a  general  rule,  entitled 
to  more  weight  than  that  of  witnesses  who 

■  who  say  they  did  not  hear  it.  Much  depends 
D]x>n  the  situation  and  position  of  the  wit- 
nesses, and  the  attention  they  were  giving  at 
the  time.  All  these  matters,  and  the  credit 
to  be  given  to  the  witnesses,  were  questions 
for  the  jury  to  consider;  and  the  ultimate 
question,  whether  the  bell  was  ringing  or 
not,  was  one  of  fact,  and  was  properly  sub- 
mitted to  the  jury. 

5.  The  evidence  shows  beyond  all  contro- 
Tersy  that  there  whs  no  flagman  at  the  cross- 
ing, and  this  violation  of  the  ordinance  was 
negligence  per  se.  A  flagman  at  his  post, 
and  in  the  performance  of  his  duty,  wonld 
doubtless  have  avoided  the  calamity.  The 
real  question  of  fact  in  the  case  was  whether 
plaintiff  was  guilty  of  contributory  negli- 
gence. The  evidence  on  this  question  is 
voluminous  and  conflicting.  The  instructions 
given  at  the  request  of  the  defendantare  full 
and  fair,  and  those  given  at  the  request  of  the 
plaintiff  proceed  upon  the  hypothesis  that  he 
was  using  ordinary  care.  The  real  question 
in  the  case  was  fairly  submitted,  and  the 
judgment  should  be  and  is  affirmed.  The 
other  judges  concur. 


State  v.  Clattok. 

{Supreme  Court  tif  Miasouri.    June  9, 1890.) 

AssAUiff  WITH  Intekt  to  Eiui— iNDionuirr— 
BviDaiios. 

1.  An  sssanlt  with  intent  to  kill,  whloh  Is  pun- 
ishable, under  1  Bay.  St.  Mo.  1879,  %  VSUSi,  by  im- 
prisomoent  In  the  penitentiary  for  a  term  not  ex- 
ceeding 10  years.  Is  a  felony,  within  the  definition 
of  that  term  by  section  IffTO,  as  an  offense  for 
which  the  offender  "is  liable"  to  be  imprisoned  In 
tbe  penitentiary;  and  an  indictment  which  fails 
to  allege  that  snoh  assault  was  committed  with  a 
felonious  Intent  is  bad. 

3.  An  indictment  for  an  assault  need  only 
etaarge  tbe  assault  in  general  terms,  without  speo- 
ttyiag  the  manner  in  which  It  was  committed. 
Overmling  State  ▼.  Jordan,  19  Mo.  212,  and  Bute 
V.  Oreeahalgh,  24  Mo.  878,  and  following  State  v. 
Chandler,  Id.  871,  and  State  v.  Chumley,  67  Mo.  41. 

8.  On  a  trial  for  assault  with  Intent  to  kill,  ev- 
idence is  Inadmissible  as  to  tbe  killing  of  a  third 
person  by  the  prosecuting  witness  a  few  minutes 
before  defendant  made  his  assault,  at  whloh  en- 
oounter  defendant  was  not  present,  and  with  which 
he  was  not  shown  to  have  been  connected;  and 
where,  on  the  admission  of  such  evidence,  the 
court  promises  to  withdraw  it  if  defendant's  con- 
nection is  not  shown,  it  is  error  to  permit  such 


evidence  to  go  to  the  Jury  with  the  court's  ap. 
proval  impressed  on  it. 

4.  Where  there  Is  nothing  to  show  that  the 
prosecuting  witness  was  acting  as  a  peaoe-olBoev 
at  tlie  time  of  tbe  assault^  it  is  error  to  admit  evt 
dence  that  he  then  held  the  office  of  town  marshal. 
B^aoL^T,  J.,  dissenting. 

Appeal  from  cirenit  court.  Hickory  coonty; 
W.  1.  Wallace,  Judge. 

Indictment  of  William  C.  Clayton  for  an 
assault  with  intent  to  kill,  committed  on  the 
person  of  one  Thomas  G.  Allen.  Evidence 
on  the  part  of  the  state  was  admitted,  show- 
ing that,  a  few  minutes  before  tbe  assault, 
Allen  bad  shot  and  killed  one  Charley  Clay- 
ton. J.  H.  Kinney,  a  witness  for  tbe  state, 
testified:  "Thedifflculty  between  Tom  Allen 
and  W.  0.  Clayton  occurred  at  Holmes' 
store.  I  was  at  the  store  when  Bill  Clayton 
shot  at  Tom  Allen.  When  Clayton  stepped 
in  tbe  door,  and  Tom  Allen  pointed  his  pis- 
tol, I  was  in  range  of  Allen's  pistol,  and 
stepped  outside.  Clayton  fired,  and  I  can't 
say  wliethcr  Tom  Allen  fired  or  not.  Tom 
Allen  was  in  the  back  part  of  tbe  store,  stand- 
ing in  tbe  door.  Clayton  was  near  the  front 
door,  partly  behind  a  stack  of  goods,  and 
shot  from  beliind  a  box  of  goods.  Clayton, 
when  he  fired,  was  about  60  to  65  feet  from 
Allen.  Tom  Allen  had  pistol  in  his  right 
hand,  pointing  towards  Clayton.  Clayton 
was  rather  behind  stack  of  goods,  pointing 
his  pistol  around.  Next  I  saw  of  Allen,  ha 
was  crossing  the  street  east  and  west.  Clay- 
tun  came  out  at  front  door.  One  shot  was 
fired,  and,  I  thought,  two.  Allen  was  stand- 
ing stilt  with  pistol  when  Clayton  fired. 
When  Clayton  came  in,  Allen  drew  his  pistol 
down  on  Clayton.  Tom  Allen  was  standing 
in  back  door  when  Bill  Clayton  came  in  at 
front  door,  and  Allen  drew  his  pistol  on  Clay- 
ton a  little  before  Clayton  pointed  bis  at  Al- 
len. Bill  then  presented  his  pistol.  Clayton 
was  eight  or  ten  feet  from  the  front  door 
when  he  fired.  Clayton  did  not  say  anything 
when  he  came  in,  that  I  heard.  Don't  re- 
member of  his  saying  anything  at  any  time." 
Defendant  was  found  guilty,  and  now  ap- 
peals. 1  Rev.  St.  Mo.  1879,  §  1262,  provides: 
"Every  person  who  shall,  on  purpose  and  of 
malice  aforethought,  shoot  at  or  stab  anoth- 
er, *  *  *  with  intent  to  kill  such  per- 
son, •  *  *  shall  be  punished  by  impris- 
onment in  the  penitentiary  not  exceeding  10 
years."  Section  1676  is  as  follows:  "The 
term  ■  felony '  •  •  •  shall  l)e  construed 
to  mean  any  offense  for  which  the  offender, 
on  conviction,  shall  be  liable  by  law  to  be 
punished  with  death  or  imprisonment  in  the 
penitentiary." 

Amos  8.  Smith,  for  appellant.  John  M. 
Wood,  Atty.  Gen.,  for  the  State. 

Sherwood,  J.  The  charging  part  of  the 
indictment  in  this  cause  is  the  following: 
"that  Wm.  C.  Clayton,  late  of  the  county 
aforesaid,  on  or  about  the  17th  day  of  June, 
1886,  at  the  county  of  Hickory,  state  afore- 
said, did  upon  the  body  of  one  Thos.  G.  Al- 
len, then  and  there  being,  feloniously,  on 
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purpose,  and  wUIf  ally,  with  a  deadly  weapon, 
to-wit,  a  revolving  pistol  loaded  with  gun- 
powder and  leaden  balls,  which  he,  the  said 
Wm.  C.  Clayton,  then  and  there  had  and 
held,  did  then  and  there  make  an  aaaault  with 
intent  him,  the  said  Tbos.  Q.  Allen,  then  and 
tbere  to  kill,  against  the  peace  and  dignity  of 
the  state." 

1.  The  indictment  herein  attempts  to 
eharge  a  felony;  tliat  is,  a  crime  which  is 
Uable  to  be  punislied  by  imprisonment  In  the 
penitentiary,  not  one  which  must  be  thus 
punished.  Bev.  St.  1879,  §  1676.  This  has 
been  the  law  in  this  state  over  50  years.  St. 
1835.  p.  216,  g  36;  Bev.  St.  1845,  p.  414.  §  36; 
Bev.  St.  1855.  p.  645,  §  88;  Gen.  St.  1865.  p. 
828.  §  83;  Johnston  v.  State,  7  Mo.  183;  In- 

Sam  v.  SUte,  Id.  293;  Stole  v.  Murdock,  9 
o.  739;  Stote  v.  Green,  66  Mo.  632;  SUte 
▼.  Beeves,  97  Mo.  668,  10  S.  W.  Bep.  841. 
Being  thus  a  felony,  it  was  indispensable 
that  the  indictment  should  charge  that  the 
act.  to-wit,  tlie  assault,  was  done  with  a  fe- 
lonious intent,  because  without  a  felonious 
Intent  there  can  be  no  felony.  Curtis  v.  Peo- 
Breese,  256;  Stote  v.  Swann,  65  N.  C. 
;  1  Archb.  Grim.  PI.  885.  929;  8  Chit. 
Grim.  Law,  788.  828;  2  Bish.  Crim.  Proc.  S§ 
79,  661.  653;  Stole  v.  Thompson,  80  Mo.  470; 
Beasley  v.  Stote,  18  Ala.  535.  The  making 
Of  an  assault  like  the  one  und^r  disonssion  is 
not  a  new  offense  created  by  stotute, — was 
an  offense  at  common  law,  but  was  only  a 
BtlsdemeHnor.  1  East,  P.  C.  411 .  The  grade 
of  the  offense,  however,  having  been  raised 
to  a  felony,  the  common-law  rule  as  to  charg- 
ing felonies  must  apply,  and  the  act  charged 
like  any  otiier  felony  originating  at  common 
law.  On  this  ground,  it  must  be  held  that 
the  indictment  is  insufficient,  and  that  the 
objection  to  its  sufficiency  was  well  taken. 

2.  It  seems  that  most  of  the  authorities 
favor  the  view  that  assaults  may  be  charged 
in  general  terms;  that  is,  without  specifying 
the  means  by  which  the  assault'  was  made. 
2  Bisb.  Grim.  Proc.  S§  77,  656.  In  this  state, 
however,  the  point  Has  been  ruled  both  ways. 
Thus,  in  Stote  v.  Jordan,  19  Mo.  212,  and 
Stote  V.  Oreenhalgh,  24  Mo.  373,  it  was  held 
essential  to  stote  the  manner  in  which  the 
aosault  was  made.  In  Stote  v.  Chumley,  67 
Mo.  41,  without  adverting  to  former  opin- 
Imm,  it  was  ruled  that  it  was  unnecessary  to 
allege  the  manner  of  the  assault;  and  in  State 
V.  Chandler,  24  Mo.  871,  it  was  ruled  that 
the  BMuner  of  the  assault  charged  need  not 
bs  alleged.  It  is,  therefore,  an  open  ques- 
tion in  tills  stote;  and  we  decide  to  follow  the 
general  current  of  authorities,  aud  the  well- 
estoblisbed  forms  and  precedents,  and  hold 
the  present  indictment  good  in  the  particular 
mentioned.    3  Chit.  Grim.  Law,  821,  828. 

8.  Allen,  upon  whom  the  assault  is 
charged  to  have  been  made,  had  an  encoun- 
ter, a  few  memento  before  the  assault  oo- 
carted,  with  Charley  Clayton,  in  which  the 
latter  was  shot  and  killed.  William  C.  Clay- 
ton was  not  present  when  this  passage  at 
arms  occurred,  and  had  nothing  at  all  to  do 


with  it.  Any  testimony  on  this  point  was 
wiiolly  irrelevant,  and  should  not  have  been 
admitted.  If  there  bad  been  any  connection 
shown  between  the  two  encounters,  if  they 
both  had  formed  but  part  of  the  ret  getUt, 
then  it  would  have  l>een  different.  2  Bish. 
Crim.  Proc.  §  662;  Johnston  v.  State,  7  Mo. 
183.  As  it  was,  an  entirely  independent 
matter  was  injected  into  the  trial  of  this 
cause,  the  only  effect  of  which  was  to  dis- 
tract the  minds  of  the  jurors  from  the  real 
issues,  or  else  to  fill  tlieir  minds  with  preju- 
dice against  the  accused.  Stote  v.  Parker,  96 
Mo.  382,  9  S.  W.  Bep.  728,  and  cases  cited. 
The  court  had  promised  that,  "unless  de- 
fendant's connection  with  such  prior  difficul- 
ty was  shown,  he  would  witlidraw  it  from 
the  jury;"  but  this  was  not  done.  This  ac- 
tion of  the  court,  therefore,  had  the  effect  to 
sanction  this  inadmissible  testimony;  and  it 
went  to  the  jury  with  the  approval  of  the 
court  impressed  upon  it  Tliis  was  error, 
and  is  condemned  by  the  ruling  in  Stote  v. 
Bothschild,  68  Mo.  52.  where  a  similar  prom- 
ise, and  a  similar  failure  to  comply  with  it, 
occurred.  The  like  line  of  arfiument  applies 
to  the  action  of  the  trial  court  in  refusing  to 
give  tlie  fourth  instruction,  in  which  defend- 
ant asked  that  such  objectionable  testimony 
be  withdrawn  from  the  jury. 

4.  And,  for  similar  reasons,  teatimony 
should  not  have  lieen  admitted  that  Allen,  at 
the  time  of  the  assault,  held  the  position  of 
town  marshal.  There  was  no  testimony  what- 
ever that  Allen  was  acting  in  his  official  ca- 
pacity,a8  a  peace-officer,  in  trying  to  effect  the 
arrest  of  the  defendant,  at  the  time  the  assault 
was  made;  and .oertoinly,  because  he  was  such 
an  officer  gave  him  no  greater  righto  than 
any  other  citizen,  when  engaged  in  a  mere 
personal  encounter.  Indeed  the  testimony 
of  Kinney  rather  seems  to  show  that  Allen 
himself  was  the  assaulter,  instead  of  the  party 
assaulted.  If  so,  the  fact  that  Allen  was 
marshal  had  no  possible  relevancy  to  the  case, 
and  should  have  been  excluded.  In  this  lat- 
itude, at  least,  we  have  not  yet  reached  the 
point  where  "there's  such  divinity  doth 
hedge"  an  official  that  he  is  exempted  from 
the  operation  of  <the  ordinary  laws  of  the 
country.  As  to  those  laws,  he  occupies  just 
the  same  position  as  the  humblest  citizen, — no 
better  and  no  worse.  It  is  only  where  an 
officer  is  actually  engaged  in  performing  some 
official  duty  that  the  law  throws  around  him 
ito  "special  protection,"  and  not  otherwise  or 
elsewhere.  State  v.  Dierberger,  96  Mo.  666, 
10  S.  W.  Bep.  168;  State  v.  McXally,  87  Mo. 
loc.  cit.  652  et  seq.,  and  cases  cited. 

5.  The  Instructions  given  at  the  instance 
of  the  stote  by  tlte  court  were  as  follows: 
"The  couit  instructs  the  jury  that,  if  they 
find  from  the  evidence  that  Wm.  G  Gla3rton, 
at  any  lime  within  three  years  prior  to  the 
finding  of  the  indictment  in  this  cause,  at 
the  county  of  Hickory  and  stote  of  Missouri, 
feloniously,  on  purpose,  and  willfully,  made 
an  assault  on  one  Thomas  G.  Allen  with  a 
pistol  loaded  with  gunpowder  and  leaden 
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balls,  with  the  intent  him,  the  said  Thos.  G. 
Allen,  then  and  there  to  kill,  they  will  Bnd 
the  defendant  guilty,  and  assess  his  punish- 
meat  at  imprisonment  in  the  penitentiary 
not  exceeding  five  years,  or  In  the  county 
Jail  not  less  than  six  months,  or  by  both  a 
fine  of  not  less  than  one  hundred  dollars  and 
imprisonment  in  the  county  juil  not  less  than 
three  months,  or  by  a  fine  of  not  less  than  one 
hundred  dollars."  "The  court  instructs 
the  jury  that,  before  they  can  acquit  the  de- 
fendant on  the  ground  of  a  reasonable  doubt, 
such  doubt  must  be  a  substantial  donbt,  and 
not  a  mere  possibility  of  his  innocence." 
"The  court  instructs  the  jury  that,  In  pass- 
ing upon  the  guilt  or  innocence  of  the  de- 
fendant, they  will  take  Into  consideration  all 
the  facts  and  circumstances  detailed  in  eri- 
dence."  "The  court  instructs  the  jury  that, 
before  they  can  acquit  the  defendant  upon 
the  ground  of  self-defense,  you  must  believe 
and  And  from  the  evidence  that  the  defend- 
ant had  reasonable  cause  to  apprehend  that 
Thomas  Allen  was  about  to  Inflict  upon  him 
some  great  bodily  harm,  and  that  such  dan- 
ger was  imminent  and  impending;  and,  un- 
less yon  so  believe,  you  will  Qnd  the  defend- 
ant guilty,  and  assess  his  punishment  as  pro- 
vided in  these  instructions. "  No  valid  ob- 
jection can  be  taken  to  these  instructions. 

For  the  errors  aforesaid,  the  Judgment  will 
be  reversed,  and  the  cause  remanded.  All 
concur;  BabcijAT,  J.,  does  not  do  so  In 
paragraph  4. 


Oldbm  et  al.  v.  Hsndriok  et  al, 

igwpreme  Court  <if  MUaourl.   Jm»  9, 1890L) 

BsTOPPML  nr  Fau— Flbabix*. 

1.  Where  a  father  in   emborrMsad  droam- 

■taiices  buys  land,  and  takes  a  deed  in  the  name  of 

his  son,  with  the  understanding  that  the  latter 

should  hold  the  title  for  hla  benefit,  and  on  the 

tai^  of  Buoh  understanding  builds  on  the  laud, 

Slats  It,  and  sells  many  of  the  lots,  the  widow  and 
eirs  of  the  son,  after  25  years  of  non-claim,  are 
eatepped  to  assert  title  to  the  land  as  against  the 
father's  grantees,  though  they  have  made  no  im- 
provements on  the  land,  and  though  the  deed  to 
the  son  was  duly  recorded. 

8.  Where  the  father's  grantees,  on  their  own 
motion  and  withontobjeotlon,  have  been  made  par- 
tlaa  to  an  aotion  of  partition  between  the  widow 
and  children  of  the  son,  their  answer,  whioh  sets 
np  the  facts,  and  aven  that  by  reason  thereof  the 
widow  and  obildren  are  estoppied,  and  to  which  no 
objection  was  taken  by  way  of  demurrer  or  mo- 
tion to  make  more  definite  and  certain,  will,  after 
judgment,  be  held  to  sufficiently  plead  the  estoppeL 

Appeal  from  circuit  oonrt,  Greene  oounty; 
W.  D.  Hubbard,  Judge. 

Boyd  dk  Delaney,  for  appellants.  F,  S.  Hef- 
feman,  for  respondents. 

BiJtOK,  J.  The  plaintifr  Eliza  G.  Olden  is 
the  widow  of  William  R.  Hendrick,  and  she 
and  her  present  husband  brought  this  suit 
against  her  children  by  her  former  marriage 
for  the  partition  of  lots  29  and  30,  in  Hen- 
drick and  Jones'  add  itiun  to  the  city  of  Spring- 
field. Fannie  E.  Holland  and  her  husband, 
George  Holland,  were  made  defendants  on 
their  own  motion.    The  controversy  is  be- 


tween Holland  and  wife  on  the  one  band,  and 
the  other  parties  to  the  suit  on  the  other. 
The  two  lots  are  a  part  of  80  acres  of  land 
formerly  owned  by  L.  Hendriok,  who  was  the 
father  of  William  B.  Hendrick,  the  former 
husband  of  the  plaintiff  Eliza.  The  80-aera 
tract  was  sold  under  a  judgment  in  favor  ot 
Greene  county  against  L.  Hendrick  and  otb- 
ers,  and  William  B.  Hendrick  became  the  pur- 
chaser, and  reoeived  a  sheriff's  deed  dated  in 
December,  1850.  This  is  the  title  of  the 
widow  and  heirs  of  William  B.  Hendrick. 
In  1859,  L.  Hendrick,  William  B.  Hendrick, 
and  N.  T.  Jones  joined  in  making  and  filing 
a  plat  of  Hendrick  and  Jones'  addition,  and 
the  lots  in  question  are  a  part  of  the  property 
covered  by  the  plat  In  November  of  the 
same  year,  1859,  L.  Hendriok,  by  warranty 
deed  and  for  a  full  consideration,  conveyed 
four  lots  to  John  Norris;  and  thereafter,  and 
in  the  same  year,  Norris  conveyed  two  of  the 
lots  to  the  defendant  Fannie  £.  Holland.  . 
She  and  her  husband  claim  under  this  title. 
On  the  face  of  the  deeds  the  title,  it  will  be 
seen,  is  in  the  widow  and  heira  of  William 
B.  Hendrick.  The  controlling  question  in 
the  case  arises  over  the  equitable  estoppel  set 
up  in  the  answer  of  Holland  and  wife.  The 
evidence  on  this  branch  of  the  case  is,  in 
substance,  this:  The  sheriff's  deed  to  Will- 
iam was  executed  and  recorded  in  1850,  and 
the  consideration  therein  recited  is  9845.  L. 
Hendrick,  father  of  William  and  thejudgment 
debtor,  was  financially  embarrassed ;  but  he 
borrowed  9345,  and  with  the  money  bought 
in  the  land,  taking  the  deed  in  the  name  of 
his  sun  William.  On  this  point  some  hear- 
say evidence  was  admitted*  but,  excluding 
all  such  evidence,  it  is  still  clear  that  the 
money  was  borrowed  by  L.  Hendrick,  and  by 
him  used  in  paying  for  the  property  so  pur- 
chased at  the  sheriff's  sale.  'Ihe  plaintiff, 
being  culled  as  a  witness  by  the  defendants 
Holland  and  wife,  testified  that  she  married 
William  in  1864,  and  lived  with  him  dntU 
his  death,  in  1879.  She  says:  "I  never  heard 
him  speak  of  owning  this  land  or  of  claiming 
it.  The  first  I  heard  of  it  was  in  1883,  from 
Mr.  Matlock,  and  then  I  had  this  suit  brought. 
My  boys  put  a  wire  fence  around  the  lots." 
A  son  of  L.  Hendrick,  and  brother  of  Will- 
iam, says  he  l^new  of  the  sheriff's  sale;  that 
he  is  satisfied  his  father  bought  in  the  land, 
taking  a  deed  in  the  name  of  William;  that 
William  was  an  invalid,  living  with  the  fa- 
ther, and  had  no  property,  except  a  horse; 
that  the  land  was  sold  at  sheriff's  sale  be- 
cause of  trouble  which  his  father  had  with 
the  Miller  heirs;  that  the  sale  of  the  lots  to 
Norris  was  talked  over  in  the  family;  that  he 
believes  William  knew  of  the  sale  to  Norris, 
as  he  was  always  at  home,  but  he  cannot  lie 
positive;  that  his  father  built  upon  and  in- 
closed part  of  the  80  acres  after  the  sheriff's 
sale,  and  the  family  lived  on  the  place;  that 
witness,  his  father,  and  Norris  went  over  the 
ground  to  look  at  the  lots,  but  he  cannot  say 
whether  William  was  along  or  not;  that  his 
father  attended  to  the  sale  of  lots,  and  no  one 
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else  claimed  them;  and  that  William  joined 
in  some  of  the  deeds  made  to  purchasers. 
William  administered  upon  his  father's  es- 
tate in  1863,  and  in  hl^  inventory  he  included 
the  notes  given  by  Norris  for  the  lots,  and 
also  all  of  the  unsold  lots,  as  the  property  of 
his  father. 

Tlie  chief  objection  to  the  application  of 
any  principle  of  estopfiel  is  that  the  sheriff's 
deed  to  William  was  made  matter  of  record 
in  1850,  so  that  the  public  records  disclosed 
his  title,  and  hence  he  was  nut  bound  to  take 
any  active  measures  to  prevent  persons  from 
purchasing  from  his  father.  Mere  standing 
by  in  silence  will  not  bar  one  from  asserting 
a  title  to  land  which  has  been  spread  upon 
the  public  rpcords,  so  long  as  no  act  is  done 
to  mislead  the  other  party.  Biglow,  Estop. 
(5th  Ed.)  594.  But  the  very  statement  of 
the  rule  shows  that  the  fact  that  the  title  is 
of  record  is  no  justification  for  an  act  which 
does  mislead  the  other  party.  Where  the 
owner  concurs  in  the  sale,  by  participating 
in  it  at  the  time,  be  makes  it  his  own  act.  2 
Herm.  Estop.  §  964.  Representations  made 
by  one  of  two  coptutners  that  he  intended  to 
give  the  other  his  interest,  and  would  make 
no  claim  to  the  land,  and  which  representa- 
tions were  made  to  be  and  were  acted  upon 
by  a  third  person  by  the  expenditure  of  money, 
will  estop  the  person  making  the  representa- 
tions from  thereafter  asserting  bis  title. 
Dickerson  t.  Colgrove,  100  U.  S.  679.  In 
the  case  last  cited  the  court  quotes  from 
Faxton  v.  Paxon,  28  Mich.  159,  where, 
among  other  things,  it  is  said:  "There  is 
no  rale  more  necessary  to  enforce  good 
ftdth  than  that,  which  compels  a  person  to 
abstain  from  asserting  claims  which  he  has 
induced  others  to  suppose  he  would  not 
rely  on.  The  rule  does  not  rest  on  the  as- 
sumption that  be  has  obtained  any  per- 
sonal gain  or  advantage,  but  on  the  fact 
that  he  has  induced  others  to  act  in  such  a 
manner  tliat  thaj'  wHI  be  seriously  prejudiced 
if  he  Is  allowed  to  fail  in  carrying  out  what 
be  has  encouraged  them  to  expect."  The 
evidence  in  this  case  shows  to  our  entire  sat- 
isfaction that  the  father,  and  not  the  son, 
paid  for  the  land  at  the  sheriff's  sale.  It 
shows,  too,  that  the  son  simply  held  the  title 
for  the  use  and  benefit  of  the  father.  That 
such  was  the  understanding  between  them 
and  the  other  members  of  the  family  cannot 
be  doubted.  Such  was  the  situation  of  af- 
fairs when  Norris  purchased,  and  such  con- 
tinued to  be  the  situation  of  affaire  from  the 
sheriff's  sale,  in  1850,  to  the  death  of  the 
faUier,  In  1868.  and  on  to  the  death  of  the 
son,  in  1879.  The  son  said  to  the  father: 
"  You  have  purchased  and  paid  for  the  land, 
and  I  hold  tiie  title  in  trust  for  you,  and  you 
can  dispose  of  the  lots  as  you  see  fit."  The 
testimony  does  not  in  words  show  such  an 
agreement,  but  the  circumstances  and  course 
of  conduct  between  these  parties  during  the 
lesidue  of  their  lives  show  that  this  was  the 
understanding  just  as  plainly  as  if  It  had 
been  reduced  to  writing.    On  the  faith  of 


this  agreement,  the  father  built  upon  the 
land,  laid  it  off  into  an  addition,  and  sold 
many  of  the  lots.  Can  the  widow  and  heirs 
of  the  son  now  repudiate  the  agreement,  and 
recover  the  lots  from  the  grantees  of  the 
father,  and  that,  too,  after  '<S5  years  of  non- 
claim  on  their  part  and  that  of  William  ?  We 
say,  no. 

The  statute  of  limitations  constitutes  no 
defense,  for,  though  the  defendants  have  paid 
taxes  on  the  lots  from  1859  to  1885,  stiU  the 
actual  possession  of  L.  Hendrick  has  not  been 
continued  since  the  sale  to  Norris.  The  long 
lapse  of  time,  with  no  claim  of  ownership  by 
William  or  his  widow  and  heirs,  is  a  circum- 
stance to  be  considered  with  the  question  of 
estoppel.  Evans  v.  Snyder,  64  Ma  516; 
Dickerson  v.  Colgrove,  supra.  It  is  true 
that  the  evidence  in  this  case  does  not  show 
that  defendants  have  expended  money  on  the 
property  by  way  of  improvements,  bat  the 
other  facts  are  strong  enough  to  make  out  a 
complete  estoppel  without  that  element.  It 
is  to  be  remembered  that  the  grantors  of  the 
defendants'  grantor  did  lay  out  and  exptcnd 
money  in  improvements,  and  the  clpar  infer- 
ence is  that  this  was  done  on  the  faith  of  the 
understanding  between  father  and  son. 

It  is  insisted,  further,  that  estoppel  is  not 
well  pleaded.  Holland  and  wife  b<M»me  par- 
ties to  this  partition  suit  without  objection 
on  the  part  of  the  other  parties,  and  their  an- 
swer sets  up  the  substantial  facts  disclosed 
by  the  evidence,  with  the  assertion  that  by 
reason  of  such  facts  William  K.  Hendrick. 
his  widow  and  heirs,  are  estopped  from  claim- 
ing the  lots.  The  answer  is  sufficient,  and 
especially  so  in  view  of  the  fact  that  no  ob- 
jection was  made  to  the  pleading  by  demurrer 
or  motion  to  make  more  definite  and  certain. 
The  judgment,  which  was  for  Holland  and 
wife,  is  affirmed.    The  other  judges  concur. 


Beloheb's  Svoab  Refininq  Co.  e.  St. 
Louis  Ooaxn  BunrATOB  Go. 

(Supreme  Court  of  MiatouH.   Jane  a,  1890.) 

CniBS— IiiASB  or  WaABVxs— PaiYikTa  Usa. 

1.  The  <Aty  of  St  I<ouU  leased  to  defendant, 
an  elevator  company  owning  an  elevator  on  tha 
river  front,  a  portion  of  itsunpaved  wharf,  for  tha 
pnrpoae  of  erecting  thereon  "a  shed  or  warehonaa 
for  storage  and  handling  of  grain  or  other  mep. 
ohandUe  In  oonnectlon  -mth  the  elevator, "  reaerr- 
Ingr  the  right  to  oontrol  tha  nae  of  such  bnildinge 
aim  grounds,  and  to  terminate  the  lease  on  bus 
montW  notloe,  if  it  were  desired  to  pave  and  ex- 
tend tha  wharf.  Held,  that  the  lease  is  valid  na- 
dor  the  general  power  to  erect,  repair,  and  regu- 
late wharves,  and  oolleot  wharfage;  and  especial- 
ly BO  under  tiio  charter,  which  gives  power  'to  set 
aside  and  lease  portions  of  the  un^ved  wharf  for 
special  purposes,  such  as  the  erection  of  sheds,  ele- 
vators, and  warehoases,  •  •  •  and  for  anj 
purpose  tending  to  facilitate  the  trade  of  tha 
city." 

a.  By  defendant's  charter,  railroads  are  to 
have  a  connection  with  its  elevators,  which  are  re- 
quired to  be  BO  oonBtmoted  as  to  aocommodate  the 
river  interests,  and  give  all  faoilities  for  Btoring 

train  in  bulk  or  otherwise.    Held  that,  although 
efendant  may  make  reasonable  charg^es,  ita  prop- 
er^ is  subject  to  a  public  trust  and  to  public  reg- 


Mo.)     BELCHER'S  SUGAB  REF.  CO.  e.  ST.  LOUIS  GRAIN  ELEVATOR  CO.       828 


nlstioii,  and  therefore  the  lease  Is  not  lavaUd  as 
granting  a  pnbUo-franchise  for  private  use. 

8.  By  tne  act  of  inoorporation,  December  18, 
1868,  defendant  was  grlven  power  to  aooaire,  free 
from  condemnation,  any  real  estate  on  the  HClssis- 
sipplriver "notexoeedmsfiOOfeetfrontae^  •  •  • 
in  any  one  locality;  •  •  *  and  the  said  corpo- 
ration may  also  erect  one  or  more  grain  eleyators 
upon  the-publio  wharves,"  with  the  consent  and 
under  the  direction  of  the  city  aathorities.  Held 
that,  although  defendant  owned  and  oocrupied  500 
feet  of  river  trontiM(e,  it  had  power  to  lease  and 
oconpy  a  portion  of  iba  public  wharf  contiguous 
thereto. 

i.  The  charter  power  to  lease  portions  of  the 
"unpaved"  wharf  applies  to  any  portion  not  paved 
in  a  manner  suitable  for  receiving  and  discharging 
passengers  and  freight:  and  a  portion  not  used  for 
that  purpose,  from  which  moat  of  the  macadam 
was  washed  away  in  1873,  and  whioh  has  been  used 
ever  since  as  a  scavenger  dump,  is  not  paved,  in 
the  sense  of  the  charter. 

5.  Flalntifl  corporation,  having  shown  no  vio- 
lation of  duty  to  Itself,  cannot  complain  of  the 
acts  of  defendant  corporation  on  the  ground  of 
ultra  vires.  Only  the  state  or  defendant's  stock- 
holders can  maintain  an  action  on  that  ground. 

Appeal  from  St.  Loals  circuit  court;  Will- 
LAH  H.  HouEB,  Judge. 

Ja».  0.  Broadhead,  for  appellant.  Smith 
P.  Salt,  for  respondent. 

Black,  J.  This  is  a  suit  to  enjoin  the 
defendant  from  erectinfir  and  maintaining  » 
shed  or  warehouse  for  the  storage  of  grain  or 
other  merchandise  upon  the  wbnrf  of  the  city 
of  St.  Louis.  The  circuit  court  on  the  Urst 
trial  dismissed  the  petition,  but  the  judg- 
ment was  reversed,  and  the  cause  remanded, 
by  this  court  82  Mo.  121.  Pending  that 
appeal  the  defendant  erected  the  warehouse. 
Tlie  second  trial  resulted  in  a  decree  for  the 
plainlifT  requiring  the  defendant  to  remove 
the  buildingB,  and  restore  the  ground  so  that 
it  might  be  used  as  a  wharf. 

The  plaintiff  is  a  corporation  organized  un- 
der the  laws  of  this  state;  and  the  defendant, 
the  St.  Louis  Grain  Elevator  Company,  was 
organized  under  the  special  act  of  December 
18,  1868,  the  third  section  of  which  provides: 
"The  corporation  hereby  created  shall  bare 
power  to  acquire,  by  purchase  or  otherwise, 
any  real  estnte  in  the  city  of  St.  Louis,  front- 
ing on  the  Mississippi  river,  not  exceeding 
500  feet  frontage  on  the  same  in  any  one  lo- 
cality. The  real  estate  so  obtained  by  this 
corporation  shall  not  be  subject  to  condemna- 
tion for  any  purpose  so  long  as  the  same 
shall  be  used  for  grain  elevators,  and  uses 
connected  therewith;  and  the  said  corpora- 
tion may  also  erect  one  or  more  grain  eleva- 
tors upon  the  public  wharves  of  the  city  of 
St.  Louis,  with  the  consent  and  under  the  di- 
rection of  the  constituted  authorities  of  the 
same."  The  elevators  are  to  be  so  con- 
stmcted  as  to  give  railroads  a  track- way 
through  the  same,  and  so  as  "to  accummo- 
-date  the  river  interests,  giving  all  requisite 
fatalities  for  the  elevating  and  storing  grain 
In  bulk  or  otherwise,  and  so  as  not  to  interfere 
with  or  obstruct  the  navigation  of  the  river. 
No  provision  of  this  charter  shall  be  con- 
straed  to  interfere  with  the  right  of  the  city 
to  collect  wharfage  within  the  city  limits." 
Besides  the  general  powers  to  establish  and 


regulate  public  wharves  and  docks,  and  to 
collect  whai-fage,  the  charter  of  the  city  of 
St.  Louis  of  1876  provides  that  the  mayor 
and  assembly  shall  have  power,  by  ordi- 
nance, "to  set  aside  and  lease  portions  of  the 
unpaved  wharf  for  special  purposes,  such  as 
the  erection  ot  sheds,  elevators,  and  ware- 
bouses,  and  for  railroad  tracks,  for  quay 
places  for  the  loading  of  lumber  for  mills, 
for  cotton  presses,  for  manufactories,  and 
for  any  purpose  tending  to  facilitate  the 
trade  of  the  city;  but  no  permit  to  use  any 
portion  of  the  wharf,  or  any  lease  of  the 
same,  shall  be  granted  for  a  term  exceeding 
fifty  years." 

The  city,  by  an  ordinance  approved  the 
6th  August,  1864,  established  a  wharf,  "as 
a  public  highway  for  wharf  purposes, "  along 
the  river  front  from  Biddle  street  to  the 
northern  boundary  of  the  city.  The  streets 
passed,  going  north  from  Biddle,  are  Ash- 
ley. O' Fallon,  Bates,  etc.  City  blocli  226 
lies  between  Ashley  and  O'Fallon  streets, 
and  city  block  225  lies  between  O'Fallon  and 
Bales  streets.  Both  of  these  blocks  are 
tmunded  on  the  west  by  Lewis  street,  and,  at 
the  date  of  the  ordinance  establishing  the 
wharf,  extended  east  to  the  river,  a  distance 
of  about  300  feet.  The  wharf,  as  established 
by  the  ordinance,  was  opened  under  con- 
demnation proceedings  instituted  by  the  city 
in  1867;  and  by  virtue  of  these  proceedings 
the  city  condemned  the  greater  portion  of 
the  above-designated  blocks,  leaving  only  a 
strip  along  Lewis  street  having  a  width  of 
80  feet.  The  plaintifC  owned  a  large  portion 
of  both  of  these  blocks,  the  parts  owned  by 
it  extending  from  Lewis  street  to  the  river, 
and  received  as  a  compensation  for  that  part 
which  was  condemned  the  sum  of  $21,643. 
Before  the  Institution  of  this  suit  the  plaintiff 
had  acquired  additional  property  in  these 
blocks,  so  that,  at  the  commencement  of  the 
suit,  it  owned  180  feet  front  on  Lewis  street 
in  block  226;  the  whole  front  of  that  block 
being  215  feet.  On  this  property,  and  that 
owned  by  plaintiff  in  block  225,  there  are 
ooal-sheds,  and  other  buildings  used  in  con- 
nection  with  the  refining  works.  Plaintiff 
also  owns  several  blocks  of  ground  on  the 
west  side  of  Lewis  street,  with  large  build- 
ings thereon,  wherein  it  carries  on  its  busi- 
ness of  refining  sugar.  The  business  is  ex- 
tensive, and  it  is  estimated  that  75,000  tons 
of  sugar  are  received  annually  from  l)oats 
wliicb  are  unloaded  at  the  city  wharf.  The 
defendant,  on  and  prior  to  18th  August,  1879, 
owned  and  operated  an  elevator  which  had 
been  built,  under  its  charter,  upon  the  river 
front,  and  extended  southwardly  from  tiie 
south  line  of  Ashley  street  for  a  distance  of 
500  feet.  On  the  last-mentioned  date  the 
proper  city  oflBcers,  in  conformity  with  an  or- 
dinance dated  the  8th  August,  1879,  leased 
to  defendant  90  by  298  fi^et  of  the  wharf,  ex- 
tending along  the  water-line  from  the  south 
line  of  Ashley  street  northward  to  O'Fallon; 
the  part  thus  leased  being  the  entire  river 
landing  in  front  of  block  226,  and  including 
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the  foot  of  Aahiej  street  extended.  Tbli 
lease  was  for  the  term  of  20  years,  upon  an 
annual  rental  of  S300.  and  provided  that  the 
leased  premisee  should  be  used  by  the  elera. 
tor  company  "for  erecting  and  maintaining 
thereon  a  shed  or  warehouse  for  storage  and 
handling  of  grain  or  otlier  merchandise  in 
connection  with  the  use  of  the  elevator." 

On  the  foregoing  state  of  facts  the  elFCuit 
eonrt  dismissed  the  plaintiffs  bill,  but  that 
Judgment  was  reversed,  and  the  cause  re- 
manded, by  this  court.  Thereafter  the  olty 
passed  an  ordinance  approved-  December  10, 
1884;  and  In  compliance  with  and  in  pursu- 
ance to  this  ordinance  the  defendant  surren- 
deied  the  prior  lease,  and  the  proper  city  au- 
thorities executed  to  it  a  new  one,  covering 
the  same  portion  of  the  wharf,  for  a  period 
of  15  years,  upon  the  same  rental  and  (or  the 
same  purposes,  save  that  the  new  lease  con- 
tains these  additional  stipulations:  "The 
olty  of  St.  Louis  reservea  the  right  to  cancel 
this  lease  on  six  months'  notice  in  writing 
to  the  lessee,  whenever  it  shall  elect  to  pave 
and  extend  the  wharf  on  the  premises  men- 
tioned aforesaid.  The  buildings  and  struct- 
ures placed  on  the  said  premises  by  the  les- 
■ee,  and  the  said  premises,  shall  during  the 
term  of  this  lease  be  used  by  the  lessee  tor 
the  storage  and  handling  and  loading  and  un- 
loading of  grain  and  merchandise,  and  the 
loading  and  unloading  of  boats  and  barges 
and  vessels  and  railroad  cars  engaged  in 
carrying  the  same,  and  for  no  other  purpose. 
The  city  of  St.  Louis  shall  retain  control  over 
the  buildings  and  structures  placed  on  said 
grounds  by  said  lessee,  and  over  the  use  of 
(be  same  by  said  lessee,  and  ovej  the  ground 
covered  by  this  lease,  and  may  at  any  time, 
by  ordinance,  prescribe  regulations  goveruisg 
the  same,  and  the  business  of  said  lessee." 
The  defendant,  by  an  amended  answer,  set 
np  this  new  lease,  and  now  justifies  under  it. 

1.  The  plaintiff  Insists  that  the  last  lease 
is  as  objectionable  as  the  Srst  one,  while  the 
defendant  insists  that  it  was  made  in  ex^ot 
conformity  to  the  rulings  of  this  court  on  the 
former  liearing.  The  property  in  question 
was  condemn^  for  wharf  purposes,  and  It 
eannot  be  appropriated  to  a  different  and  ia- 
consistent  use;  nor  can  it,  or  any  part  there- 
of, be  disposed  of  by  the  dty  for  private  pur- 
poses. These  general  prt^xMltlons  were  as- 
serted in  strong  terms  when  the  case  was 
here  t)efore.  They  are  again  contended  for 
on  the  one  side,  and  conceded  on  the  other, 
so  that  on  these  points  additional  observa- 
tions are  unnecessary.  The  principal  and 
important  inquiry  presented  by  this  record 
is  twofold:  First,  whether  the  maintenance 
of  the  building  upon  the  whaif  to  be  used, 
in  connection  with  the  defendant's  elevator, 
for  storing  and  handling  grain  and  merchan- 
dise, and  for  loading  and  unloading  txiats 
and  railroad  cars  carrying  such  freight,  is  a 
nse  incident  to  a  public  wharf;  eeoond, 
whether  the  erection  and  maintenance  of  the 
structure  in  this  case  is  for  privHte  purpteee 
only,  and  an  illegal  use  of  the  wharf  for  that 


reason.  In  respect  of  these  questions,  as  this 
case  stood  on  the  old  lease,  this  court  said : 
"In  order  to  meet  the  demands  of  commerce, 
and  the  changed  methods  of  handling  grain 
and  other  produce,  the  city  may  license  the 
erection  of  elevators  and  warehouses  in  oon- 
nection  with  them,  upon  tlieunpaved  portioo 
of  the  wharf,  without  violating  the  rights  of 
the  owners  of  the  foe;  but  she  has  no  right 
to  lease  any  portion  of  it  for  a  term  of  years 
without  a  reservation  of  the  right  to  cancel 
the  lease  whenever  it  should  become  neces- 
sary to  pave  and  extend  the  wharf  so  leased. " 
And  further  on  it  is  said:  "There  is  no  res- 
ervation by  the  city,  in  the  lease  to  defend- 
ant, of  any  control  whatever  of  the  building 
or  business.  The  property  is  conveyed 
away  from  the  city  for  twenty  years;  and  if, 
at  any  time  within  that  period.  It  should  be- 
come necessary  to  extend  the  wharf  and  pave 
it  in  front  of  the  block  in  question,  the  need- 
ad  work  could  not  be  done.  The  city  has  no 
right,  and  can  acquire  none  from  the  legis- 
lature, to  make  such  a  disposition  of  the 
property  condemned  for  wharf  purposes  as 
will  prevent  her,  in  the  event  it  becomes 
necessary  to  extend  and  pave  the  wharf,  from 
doing  its  duty  in  that  respect "  82  Mo.  126, 
127.  In  Illinois  ft  St.  L.  B.  ft  G.  Co.  v. 
St.  Louis  ft  P.  El.  Co.,  2  DiU.  70,  the  dty 
of  St  Louis>  had,  by  ordinance  passed  and 
approved  in  1872,  leased  150  by  600  feet 
of  the  wharf  to  the  Paoiflc  Elevator  Company 
for  a  period  of  50  years,  with  no  reserved 
lights  to  cancel  the  same.  The  ordinance 
was  held  to  be  Illegal  because  It  set  aside  to 
the  exclusive  use  of  the  elevator  company  the 
leased  portion  of  the  wharf  for  50  years,  and 
that  the  city  had  no  right  or  power  to  thus 
tie  up  its  hands  in  disregard  of  the  fntiire 
wants  of  the  public.  This  was  the  principal 
ground  upon  which  the  ordinanoe  was  held 
to  be  invalid.  The  city  of  St.  Louis  then 
had  general  power  to  erect,  repair,  and  reg- 
ulate wharves;  but  it  had  aoexpreaa  aathor- 
Ity,  as  it  now  has,  to  set  aside  and  lease  pop- 
tioBS  of  the  wharf  for  alevator  and  war*. 
bouse  purposes.  The  want  ot  such  express 
anthority  constitutes  the  subetroeture  of  the 
wliole  opinion.  Though  the  city  had  but 
general  powers  to  establish,  repair,  and  rFg>- 
ulate  wharves,  yet  Judge  DnxoN  makes 
these  pertinent  and  forcible  obeervations: 
"The  dedication  of  the  pnqterty  waa  perpetu- 
al, and  for  thetwnefitof  the  public  Thoer- 
tent  of  the  dedication — its  scope — mdmubs 
the  same,  but  the  mode  of  nsing  property  ded- 
icated for  »  wharf  may  change  front  time  to 
time  as  the  wants  of  commerce  or  the  publio 
may  require;  and  this  the  dedicator  to  pn- 
sumed  to  contemplate  when  he  makes  the  ded- 
ication. •  *  *  A  wharf  is  intended  to 
afford  convenience  for  the  landing  of  vessels, 
the  loading  or  unloading  of  tlteir  cargoes, 
and  to  supply  a  place  on  which  the  wares 
discharged  fi-om  vessels,  or  awaiting  ship- 
ment, may  be  laid  or  deposited;  and  It  would 
seem  tliat  structures  or  appliances  o(  any 
kiud  intended,  and  which  luiv«  the  effect,  to 
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tedNtato  fbe  handling  and  prewrTatlon  of 

mercbaudlse  arriving  at  tlie  wharf,  erected 
npon  it  under  municipal  aotbority,  and  re- 
maining at  all  times  subject  to  mnnicipal 
control,  would  be  lawful,  and  within  the 
parpoees  for  which  the  wharf  propertf  was  ac- 
quired or  dedicated.  •  *  *  And  we  are 
elearljof  opinion  that  the  erection,  under 
the  sanction  of  the  city,  of  an  elevator  to  be 
Dsed  In  handling  grain  at  the  wharf,  and  ali 
all  times  under  tlie  direction  and  control  of 
the  municipal  .authorities,  la  snch  a  use  of 
wharf  property  aa  does  not  fall  without  the 
■cope  at  dedication:  and  such  a  struotare 
would  not,  therefore,  be  a  public  nuisance." 
In  Barney  t.  Keokuk,  4  Dill.  598,  afRrmed  in 
94  n.  8.  825.  a  strip  of  land  along  the  river 
margin  bad  iMen  dedicated  to  public  use  for 
a  street,  and  the  plaintiff  owned  two  lota 
fronting  thereon.  The  city  of  Keokuk  wid- 
ened the  street  in  front  of  plalntifC's  lota  hj 
filling  in  stone  and  efurth  for  a  space  of  about 
200  feet.  A  packet  company  leased  from  the 
dty  a  portion  of  the  street  thus  widened,  for 
wharf  purposes,  for  10  years,  and  erected 
thereon,  at  the  water-line,  a  building  for  ita 
own  use,  for  storing  merchundise  for  the 
convenience  of  shippers  and  for  its  own 
of&ctB,  but  was  not  allowed  to  make  storage 
eharges.  There  was  also  a  railroad  freight 
depot  on  that  part  of  the  street  next  to  plain- 
tiff's lots.  It  was  held  that  the  railroad 
freight  depot  was  an  unauthorized  and  im- 
proper nse  of  the  street,  but  that  the  packet 
company  depot  was  a  necessary  and  proper 
nse  of  the  landing  and  wharf.  There  is  a 
wide  difference  between  a  street  and  a  wharf. 
WliarTes  on  oor  riven  are  not  only  ways  for 
traveling,  but  they  are  necessarily  used  for 
the  deposit  of  merchandise.  The  products  of 
the  aoil  and  of  the  tnanufaetories  find  there 
legitimate  place  of  temporary  deposit,  whether 
outgoing  or  incoming.  There  oan  be  no 
doubt  but  a  city,  having  only  a  general  pow- 
er to  establish  and  regulate  wharves,  nuy 
•reet  sheds  and  warehouses  thereon  to  pro- 
tect snch  property  from  damage  and  theft, 
and  the  wharfage  eharges  may  be  propor- 
tioned to  the  accommodations  afforded.  8o, 
too.  the  maintemanod  of  an  elevator  on  a  pub- 
lic wharf  for  handling  grain  thereat  is  no 
new  or  additional  burden  or  servitude.  It  is 
■imply  a  new  method  for  using  the  wharf  for 
the  very  purposes  for  which  it  was  con- 
demned or  dedicated.  There  is  no  reason  or 
sound  law  for  holding  that  the  old  moUiod  of 
•hipping  grain  in  sacka,  and  covering  them 
up  wliile  on  the  wharf  with  tarpaulins,  must 
be  continued.  Elevators  not  only  furnish  a 
cheaper,  better,  and  more  rapid  method  of 
handling  grain,  but  they  economize  wharf 
apace,  and  are  to  be  commended,  rather  than 
condemned. 

Ttiis  much  has  been  said  concerning  ware- 
bouses  and  grain  elevators  because  the  struct- 
ore  in  question,  though  used  in  connection 
with  tlie  defendant's  elevator,  is  used  for 
handling  grain  and  other  mechandise,  and 
pexf  oraw  Una  duties  of  both  a  warehouse  and 


an  elevator.  The  erection  and  maiateoanea 
of  such  a  structure  is  a  proper  and  legitimata 
nae  of  a  portion  of  a  public  wharf,  when 
used  in  handling  property  gdng  to  and  from 
the  same.  The  cases  cited  from  2  and  4  DilL 
justify  the  conclusion  that  the  city  may  per- 
mit auch  a  structure  to  be  erected  and  used 
under  a  general  power  to  erect,  repair,  and 
regulate  wharves,  and  to  collect  wharfage. 
proTided  the  structure  and  business  is  at  »U 
times  under  the  control  of  the  municipal  leg- 
islature; and  for  a  much  stronger  reason  may 
this  be  done  when,  as  here,  the  city  has  ex- 
press power  to  set  aside  and  lease  portions  of 
the  unpuved  wharf  for  anch  purposes.  We 
do  not  say  that  the  state  has  the  power  to 
to  confer  upon  the  city  the  right  to  turn  the 
wharf  to  purely  private  uses,  or  to  charge  It 
with  burdens  not  contemplated  by  the  oon- 
demnatiOD,  without  additional  compensation; 
but  there  is  a  wide  Held  over  which  the  legis- 
lature is  supreme,  and  many  structures  may 
be  jnstifled  under  legislative  sanction  whicb 
would  otherwise  he  a  nuisance. 

The  lease  considered  on  the  former  occa- 
sion was  for  20  years,  without  any  right  on 
the  part  of  the  city  to  terminate  it  should  the 
public  wants  demand  auch  action;  and  there 
were  no  other  reserved  rights  save  that  of 
collecting  wharfage  from  boats  landing  at 
the  leased  premises.  The  city  has  the  right 
to  terminate  the  leaae  now  in  question,  on 
six  months'  notice,  whenever  it  shall  elect  to 
pave  and  extend  the  wharf  on  the  leased 
ground;  and  it  is  also  provided  that  the  city 
may  by  ordinance  prescribe  regulations  gov- 
erning the  business  of  defendant.  It  is  to 
be  remembered  that  the  city  has  miles  of  what 
is  denominated  "unimproved  wharf;"  and  it 
would  be  a  remarkable  state  of  affairs  if  por- 
tions thereof  cannot  be  used  for  wai'ehouse 
and  elevator  purposes,  and  especially  so  in 
view  of  the  fact  that  they  are  proper  ad- 
juncts to  a  wharf.  In  Ferry  Co.  v.  Honkey, 
81  Md.  347,  the  legislature  conferred  upon 
the  feny  company,  not  the  exclusive  right  of 
ferrying  aerosa  the  harbor,  but  the  exclusive 
light  of  using  a  designated  end  of  the  wharf. 
The  act  was  upheld,  and  the  exclusive  right 
of  the  company  to  the  particular  part  of  the 
wharf  enforced.  The  power  of  the  legisla- 
ture to  set  apart  portions  of  these  public 
places  for  designated  purposes  is  illustrated 
by  the  case  of  Railroad  Go.  v.  Ellerman,  105 
U.  S.  166.  The  present  lease  is  so  framed 
aa  to  enable  the  city  at  all  times  to  keep 
within  its  charter  powers,  and  there  oan  be 
no  doubt  but  the  lease  on  its  face  is  valid, 
and  a  proper  exercise  of  the  charter  powers 
of  the  city  of  St.  Louis. 

The  next  question  is  whether  the  lease  is 
void  on  the  ground  that  the  property  is  to  be 
used  for  private  purposes.  According  to  tlie 
plain  words  of  the  charter  of  the  elevator 
company,  railroads  are  to  Iiave  a  connection 
with,  and  a  track  through,  any  elevator 
erected  by  it;  and  the  elevator  ia  to  be  so 
constructed  as  to  accommodate  the  river  in- 
terests, giving  ail  requisite  facilities  for  els- 


BOUTHWESTEBN  BEFOBTEB.  Vol.  13. 


(Mo. 


▼sting  and  storing  grain  in  balk  or  othei- 
wise.  The  elevator,  it  will  be  seen,  is  made 
one  ot  the  connecting  links  between  the 
great  land  and  water  common  carriers.  The 
defendant  can  show  no  favoritism  between 
railroads,  nor  as  between  different  vessels. 
It  mast  treat  all  alike,  and  is  bound  by  its 
charter  to  afford  requisite  facilities  to  all. 
This  is  the  plain  meaning  of  the  charter,  and 
there  is  no  escaping  it.  As  we  understand 
the  evidence,  there  is  a  railroad  track  con- 
structed through  the  building  now  in  ques- 
tion. The  powers  granted  to  and  duties 
Imposed  upon  the  elevator  company,  of 
themselves,  show  that  the  property  of  the 
company  is  clothed  with,  and  has  attached 
to  it,  a  pablio  trust.  Just  like  a  railroad  or 
a  steam-boat,  the  property  is  private,  and  it 
is  operated  for  private  g^n;  but  the  use  is 
public.  It  is  true  the  defendant  is  entitled 
to  collect  compensation  for  handling  grain 
and  other  merchandise,  and  so  may  a  rail- 
road  or  steam-boat  establish  rates  and  collect 
compensation  for  transporting  persons  and 
property.  The  wharf  itself  is  not  absolutely 
free;  for  the  city  has  the  right  to  make  rea- 
sonable wharf  charges,  and  so  may  the  de- 
fendant make  reasonable  charge^  when  per- 
forming wharf  duties.  But  it  is  said  the 
city  has  no  control  over  the  charges  which 
defendant  may  make.  If  this  elevator  com- 
pany has,  as  we  hold,  engaged  to  execute  a 
public  trust,  then  it  is  subject  to  public  regu- 
lations, and  the  state  may  prescribe  regula- 
tions even  as  to  the  charges.  Munn  v. 
Llinois,  94  U.  S.  118.  Whether  the  state 
has  delegated  the  power  to  the  city  to  regu- 
late charges  is  a  matter  of  no  consequence  to 
the  present  inquiry.  It  is  enough  to  know 
that  the  combined  elevator  and  warehouse 
is  erected  and  maintained  to  aid  in  carrying 
on  business  which  has  a  public  trust  attached 
to  it,  and  a  business  which  may  be  properly 
conducted  at  and  upon  the  wharf. 

2.  The  city  charter  powers  in  question  are 
"to  set  aside  and  lease  portions  of  the  un- 
paved  wharf  for  special  purposes,  such  as  the 
erection  of  sheds,  elevators,  and  warehouses;" 
but  the  permit  or  lease  must  not  exceed  the 
term  of  50  years.  The  contention  is  that 
the  portion  of  the  wharf  leased  to  tiie  defend- 
ant was  not  an  unpaved  portion  thereof,  and 
for  this  reason  the  lease  is  unauthorized  by 
the  charter.  There  is  a  diversity  of  opinion 
among  the  witnesses  as  to  what  is  meant  by 
"paved."  Some  of  them  say  it  means  stone 
cut  in  parallelograms,  and  laid  in  sand;  and 
they  call  irregular  stone  set  on  edge,  and  then 
covered  with  macadam, "riprapping."  Others 
regard  the  latter  as  a  pavement  when  laid 
upon  a  street  or  wharf.  "Pavement"  is  a 
generic  term,  and  includes  many  species.  It 
may  be  of  wood,  brick,  stone,  iron,  or  of 
many  other  substances.  2  Sill.  Miin.  Corp. 
(3d  Ed.)  §  796,  and  note.  A  pavement  is 
not  limited  to  uniformly  arranged  masses  of 
solid  material,  as  blocks  of  wood,  biick,  or 
stone;  but  it  may  be  as  well  formed  of  peb- 
bles or  gravel,  or  other  hard  substance,  which 


make-a  compact,  even,  hard  way  or  floor. 
Bnrnham  v.  Cliicago,  24  111.  499.  There  can 
be  no  doubt  but  macadam  is  a  species  of 
pavement,  and  may  well  be  called  a  pave- 
ment. But,  whether  we  are  considering  an 
agreement  or  statute,  the  great  object  is  to 
get  at  its  true  meaning.  Here  the  charter  is 
speaking  of  a  particular  wharf,  namely,  that 
of  the  city  of  St.  Louis;  and  it  may  well  be 
read  in  the  light  of  the  facts  as  they  existed 
when  it  WHS  adopted.  We  say  "adopted," 
because  it  was  framed  and  approved  by  Lite 
qualiQed  voters  of  the  city  of  Bt.  Louis  under 
constitutional  authority.  It  seems  the  wharf 
from  Biddle  street  south  to  Chouteau  avenue 
was  and  is  paved  with  stone  fashioned  to 
parallelograms,  and  placed  so  as  to  form  « 
convenient  place  for  loading  and  unloading 
cargoes,  and  so  as  to  resist  the  pressure  of 
heavily-loaUed  vehicles.  Other  portions  were 
in  a  state  of  nature.  In  1871  or  1872  the 
city  graded  that  portion  now  in  question 
from  the  railroad  tracks  to  the  water,  and 
paved  it  with  irregular  stone,  placed  on  edge, 
covered  with  macadam.  It  was  used  by  a 
stone  company  for  unloading  their  barges  in 
1873,  but  the  high  water  washed  away  the 
macadam,  and  in  1874  the  city  built  a  scav- 
enger dump  thereon;  and  it  was  used  fur 
that  purpose  until  1879,  the  date  of  the  first 
lease  to  the  defendant.  A  dirt  road-way  to 
the  dump,  made  by  the  city,  and  accumu- 
lated rubbish,  covered  the  remaining  stone  to 
a  depth  of  five  or  six  feet.  The  plaintiff 
never  received  any  sugar  or  other  freight  at 
this  place,  and  the  evidence  is  that  it  was 
always  too  steep  and  narrow  for  a  boat  land- 
ing. Paved  portions  of  the  wharf  cannot  be 
set  aside  and  leased  for  warehouse  and  ele- 
vator purposes,  but  the  exemption  applies  to 
that  part  which  is  paved  in  a  manner  suit- 
able for  wharf  purposes, — for  landing  and  re- 
ceiving passengers,  or  for  loading  and  un- 
loading freight.  It  is  perfectly  plain  that 
the  part  of  the  wharf  in  question  was  in  no 
such  a  condition.  For  all  purposes  of  a 
wharf,  it  was  unpaved,  and  could,  under  the 
provisions  of  the  charter,  be  leased  for  ware- 
house or  elevator  purposes. 

8.  The  defendHnt  at  the  date  of  the  lease 
held  and  occupied  500  feet  south  from  the 
south  line  of  Ashley  street,  and  the  lease  in 
question  covers  a  strip  298  feet  long  adjoining 
and  to  the  north  thereof;  and  the  contention 
is  that  by  defendant's  charter  it  can  only  oc- 
cupy 500  feet  at  any  one  place.  The  third 
section  of  defendant's  charter  has  been  set 
out  in  the  statement  of  this  case.  This  char- 
ter was  enacted  before  the  city  extended  its 
wharves  by  condemnation,  and  the  design  of 
the  legislature  seems  to  have  been  to  allow 
the  defendant  to  own  500  feet  exempt  from 
condemnation.  After  giving  the  defendant 
the  right  to  acquire  and  hold  500  feet  front- 
ing on  the  river  free  from  condemnation  for 
any  purpose,  the  section  goes  on  to  say: 
"The  said  corporation  may  ^so  erect  one  or 
more  grain  elevators  upon  the  public  wharves 
of  the  city  of  St.  Louis,"  with  the  consent  of 
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the  city  authorities.  The^imltatloD  is  as  to 
the  amount  of  river  front  which  the  company 
may  h<dd  exempt  from  condemnation,  but  it 
does  not  apply  to  any  property  which  it  may 
occupy  on  the  city  wharves  by  consent  of  the 
city  authorities.  This,  we  are  convinced,  is 
the  true  meaning  of  that  limitation. 

4.  The  defendant's  charter  gives  to  it  the 
right  to  liandle  and  store  grain  in  bullc  or  in 
any  other  way,  and  the  lease  in  question  con- 
templates that  the  structure  will  be  used,  not 
only  for  such  purposes,  but  for  the  purpose 
of  handling  and  storing  merchandise;  and 
the  latter,  it  is  urged,  is  beyond  the  defend- 
ant's charter  powers.  For  all  the  purposes 
of  the  present  inquiry,  it  wiU  be  assumed, 
but  not  decided,  that  the  defendant's  charter 
does  not  authorize  it  to  store  and  handle 
property  other  than  grain.  We  have  seen 
that  the  city,  under  its  charter,  has  a  perfect 
right  to  set  apart  and  lease  to  natural  per- 
sons this  portion  of  the  wharf  for  the  very 
purposes  for  wtiioh  it  has  been  leased  to  the 
defendant.  The  plaintiff,  though  the  owner 
of  the  fee,  has  no  right  to  complain  l)ecause 
the  property  is  used  for  a  warehouse  and  ele- 
vator. No  rights  of  the  plaintiff  have  been 
invaded,  and  the  complaint  is  simply  this: 
that  the  defendant  corporation  is  nctingitltra 
vtret.  The  defendant's  stockholders  and  the 
state  may  complain,  but  the  plaintiil  cannot 
base  a  cause  of  action  alone  on  any  such 
ground.  He  must  show  that  some  duty  ow- 
ing to  him  is  being  violated  before  he  can 
maintain  this  suit  because  the  defendant  is 
exceeeding  its  charter  powers.  The  case  of 
Bailroad  Co.  v.  Eilerman,  105  U.  S.  166,  is 
to  the  point,  and  disposes  of  this  question. 

The  ultimate  question  in  tliis  case  is 
whether  the  lease  in  question  la  valid, — 
whether  the  city  autliorities  had  the  right, 
under  the  charter,  to  make  the  contract  la 
the  lease  expressed.  The  question  is  one  of 
vast  importance  to  the  commercial  interests 
of  the  city  of  St.  Louis,  and  it  has  been  most 
thoroughly  presented  on  both  sides;  and  it  is 
our  opinion  that  the  lease  is  valid,  and  that 
plaintiff  has  no  just  ground  of  complaint. 
The  property  is  being  used  for  the  very  pur- 
poses for  which  it  was  condemned,  aud  full 
compensation  paid.  The  judgment  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  circuit  court  to  dismiss  the  bilL 
Costs  of  this  appeal,  and  costs  accruing  since 
the  dling  of  the  amended  answer  setting  up 
the  second  lease,  should  be  taxed  to  plaintiff; 
the  prior  costs  to  defendant. 


Bbaob,  J.,  absent, 
cur. 


The  other  judges  con- 


3TATB  V.  ClAT. 

(Supreme  Court  of  Mlsaow^.    June  3, 1890.) 

Falsi  PBiTanssa — ^Insiothknt—  Constitotiohu. 
Lav. 
1.  An  iadlotment  under  Bev.  St.  Uo.  { ISdt,  for 
obtainlDg  property  by  false  pretenses,  wblch  sub- 
■titnted^valTisble  tbinK"  for  "property,"  in  the 
torn  preawibed  thereunder,  and,  after  the  redtala, 


conolnded  with  a  separate  paragrapli,  beginning; 
"  AU  and  singular,  by  means  and  oy  use  of  a  trick,  * 
etc.,  thus  falling  to  connect  the  charge  with  what 
had  gone  before  by  proper  words,  is  bad. 

3.  In  an  Indictment  for  falsely  obtaining  aa 
option  of  porobase  and  power  of  attorney,  the  f aot 
that  the  instrument,  which  is  copied  In  full,  recitas 
that  "the  said  parties  of  the  first  part  •  •  • 
own,  in  the  right  of  said  Mrs.  Eliza  Splitlog,  cer^ 
tain  real  estate  and  land  situated, "  etc.,  does  not 
supply  the  laok  of  a  charge  that  defendant  obtained 
the  "property,"  as  requ&ed  by  Rev.  8t.  Mo.  {  1561. 

8.  Wnere  the  said  instrnment  relates  to  lands 
situated  in  Kansas,  and  no  showing  Is  made  to  tha 
contrary,  the  oommon  law  is  presumed  to  prevail 
therein ;  and  as  by  the  common  law  a  married  wo- 
man's contract  to  convey  could  not  be  enforced, 
the  option  oontraotwas  neither  "proper^ "nor a 
"valuable  thing." 

4.  It  was  also  invalid  because  at  oommon  law 
a  married  woman's  power  of  attorney  vras  void,  al- 
tliongh  executed  jomtly  with  her  husband. 

&  As  the  power  of  attorney  was  invalid,  tha 
Indictment  is  not  good  under  Rev.  St.  Mo.  i  1335, 
which  defines  the  crime  of  obtaining  a  written 
instrument,  eta,  with  intent  to  cheat  and  defraud 
another. 

Error  to  circuit  court,  Newton  county;  M. 
O.  MoGreoor,  Judge. 

The  defendant  was  tried  under  the  follow« 
ing  indictment: 

"State  of  Missouri,  County  of  Newton— 
ss. :  In  the  circuit  court  of  Newton  county, 
Missouri,  May  term,  1889.  The  grand  jurors 
of  the  state  of  Missouri,  duly  summoned  from 
the  body  of  the  county  of  Newton,  being  duly 
impaneled,  charged,  and  sworn  as  such  at  the 
May  term  of  the  circuitcourt  tu  inquire  with- 
in  and  for  Newton  county,  Missouri,  A.  D. 
1889,  upon  their  oaths  present  that  hereto- 
fore, on  or  about  the  Uth  day  of  April,  1887, 
one  Moses  W.  Clay  did  unlawfully,  feloni- 
ously, obtain  from  Eliza  and  Mathias  Split- 
log,  with  intent  to  cheat  snd  defraud  them, 
the  said  Eliza  Splitlog  and  Mathias  Split- 
log,  a  certain  valuable  thing,  to-wit,  a  cer- 
tain option  and  power  of  attorney,  in  words 
and  figures,  substantially  in  words  and  fig- 
ures, to-wit: 

"  'This  agieement,  made  and  entered  into 
on  this  12th  day  of  March,  1887.  by  and  be- 
tween Mrs.  Eiiza  Splitlog  and  her  husband, 
Mathias  Splitlog,  temporarily  of  the  county 
of  McDonald,  state  of  Missouri,  parties  of  the 
first  part,  and  Moses  W.  Clay,  of  Newton 
county,  state  of  Missouri,  party  of  the  second 
part,  witnesseth:  The  said  parties  of  the  first 
part,  who  formerly  resided  at  Wyandotte, 
Kansas,  own,  in  the  right  of  said  Mrs.  Eliza 
Splitlug,  certain  real  estate  and  land  situated 
in  Wyandotte  county,  Kansas,  bounded  by 
lines  commencing  ten  (10)  poles  north  of  the 
north-east  corner  of  the  south-east  quarter  ot 
section  sixteen,  (16,)  township  eleven,  (11,) 
range  twenty-live,  (25,)  and  running  thence 
eighty  (80)  poles;  thence  south  one  hun- 
dred and  forty  poles,  (140;)  thence  east 
eighty  (80)  poles;  thence  north  one  hundred 
and  forty,  (140,)  to  the  place  of  beginning,^ 
containing  seventy-one  (71)  acres,  more  or 
less;  excepting,  liowever,  the  right  of  way  ot 
the  Union  Pacific  Bailway  Company  across 
the  same.  That  the  said  parties  of  the  Qrst 
part  desire  to  sell  and  convey  said  property 
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to  tbe  said  party  of  the  second  part  or  his  aa- 
signs  for  tbe  price  and  sum  of  8800  per  acre. 
That  for  and  in  consideration  of  81  paid  by 
tbe  said  partj  of  tlie  second  part  to  the  par- 
ties of  the  flrat  part,  who  acknowledge  tlie 
receipt  thereof,  the  said  parties  of  the  first 
part  hereby  contract,  agree,  and  covenant  to 
give,  and  do  hereby  give  and  convey,  unto 
the  said  party  of  the  second  part,  the  right, 
license,  privilege,  and  option  for  himself  and 
assignees  to  buy  and  beoome  the  purchasers 
or  purchaser  and  vendee  or  vendees  of  the 
said  property,  at  any  time  within  one  year 
from  said  date,  at  and  for  the  said  price  and 
sum  of  8800  per  acre  for  tbe  said  tract  or 
parcel  of  laud  and  estate,  or  any  part  thereof, 
which  price,  by  the  election  of  the  said  party 
of  the  second  part  or  his  assigns,  or  to  avail 
himself  or  themselvps  of  the  said  license  or 
option  or  any  part  tliereof ,  shall  be  paid  and 
delivered  to  the  said  Mrs.  Eliza  Splitlog,  wife 
of  the  said  Mathlas  Splitlog,  and  the  said  op- 
tion may  be  devisable  and  severable-,  and  of 
different  dates,  and  relate  to  different  por- 
tions of  said  property,  at  the  discretion  of  tbe 
said  party  of  the  aforesaid  second  part.    That 
for  the  purpose  of  expediting  the  sale  and  con- 
veyance on  one  hand,  and  purchase  on  the 
other,  tbasald  parties  of  the  Rrst  part  do  malce, 
oonstitute,  and  appoint  said  party  of  the  sec- 
ond part  their  trae  and  lawful  attorney,  agent, 
and  attorney  In  fact  for  them,  and  in  their 
name  and  stead,  to  sell  and  confirm  unto  any 
assignee  or  assigns  of  this  contract  the  option 
hereby  contracted  in  and  to  of  the  aforesaid 
property  for  the  price  and  sum  of  8800  per 
acre,  and  in  their  names  and  as  their  act  and 
deed  to  sign,  execute,  acknowledge,  and  de- 
liver such  deed  or  deeds,  or  any  part  thereof, 
with  such  clauses,  agreements,  covenants  of 
warranty  as  the  said  party  of  the  second  part 
shall  see  fit,  hereby  ratify  and  oonfirm  ail  of 
such  deeds,  and  covenanting  with  them  will, 
at  the  request  and  cost  of  the  vendee,  make, 
execute,  and  deliver  all  sooh  farther  acts, 
deeds,  conveyances,  assurances,  for  the  fur- 
ther and  more  practical  granting  and  confirm- 
ing of  or  any  part  of  said  premises  to  the  said 
parobaser  or  purchasers  and  grantees,  as  may 
or  shall  be  desired  and  requested  of  the  parties 
of  tbe  first  part.    In  testimony  whereof  the 
said  parties  of  these  presents  have  hereunto 
set  tbelr  hands  and  seals  the  date  first  above 
written. 

his 

"•MATHIAS     X     SPUTLO0. 
mark, 
her 
"•EuzA    X    Splitlog." 
mark. 
"All  and  singular  by  means  and  by  nse 
of  a  trick,  fraud,  and  deception,  and  by  false 
and  fraudulent  representations,  stitements, 
and  pretenses,  contrary  to  tbe  statutes  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  tbe  state  of  Missouri. 

"B.  F.  Clark, 
"Proseoatlng  Attorney  of  Newton  Co.,  Mo." 
The  trial  resulted  In  the  defendant's  being 
oonvkted,  and  his  punishment  assessed  at 


nine  years'  imprisAiment  in  the  penitentiary. 
He  has  appealed  to  this  court. 

W.  Cloud  and  Adtel  Shenoood,  for  plain- 
tiff In  error.  The  Attorney  General,  for  the 
State. 

Sherwood,  J.,  {after  gtattng  tTu  facte  as 
above.)  1.  The  indictment  before  us  is  bot- 
tomed on  section  1561,  Rev.  St.  1879,  as  fol- 
lows: "Every  person  who,  with  intpnt  to 
cheat  and  defraud,  shall  obtain,  or  attempt 
to  obtain,  from  any  other  person  or  persons, 
any  money,  property,  or  valuable  thing  what- 
ever, by  means  or  by  use  of  any  trick  or  de- 
ception, or  false  and  fraudulent  representa. 
tion  or  statement  or  pretense,  or  by  any 
other  means  or  instrument  or  device,  com- 
monly called  the  'confidence  game,'  or  by 
means  or  by  use  of  any  false  or  bogus  check, 
or  by  any  other  written  or  printed  or  en- 
graved instrument,  or  spurious  coin  or  met- 
al, shall  he  deemed  gailty  of  a  felony,  and, 
upon  conviction,  be  punished  by  imprison- 
ment in  the  penitentiary  for  a  term  not  less 
than  two  years.  In  e^exf  Indictment  under 
this  section  It  shall  be  deemed  and  held  a 
sufficient  description  of  the  offense  to  charge 

that  the  accused  did,  on ,  unlawfully 

and  feloniously  obtain,  or  attempt  to  obtain, 
(as  the  case  may  be.)  from  A.  B.,  (here  in- 
sert the  name  of  the  person  defrauded,)  his 
or  her  money  or  property,  by  means  and  by 
use  of  a  cheat  or  fraud  or  trick  or  deception, 
or  false  and  fraudulent  representation  or 
statement,  or  false  pretense,  or  confidence 
game,  or  finlse  and  bogus  check  or  Instrument 
or  coin  or  metal,  as  tlie  case  may  be,  contrary 
to  the  form  of  the  stntutes,"  etc. 

It  only  requires  a  very  cursory  examina- 
tion of  the  statute,  and  a  very  cursory  com- 
parison of  it  with  the  indictment,  upon  which 
the  trial  in  this  cause  was  had,  to  determine 
that  that  indictment  does  not  conform  to  tbe 
section  on  which  it  is  drawn  in  several  par- 
ticulars: (1)  It  fails  to  copy  the  prescribed 
statutory  form.  (2)  It  does  not.  In  eompll- 
ance  with  that  form,  charge  that  the  defend- 
ant obtained  the  "property"  of  Eliza  Splitlog 
and  Mathias  Splitlog.  The  fact  that  the  in- 
strument or  option  copied  into  the  body  of  the 
Indictment  recites  that  "the  said  parties  of 
the  first  part,  who  formerly  resided  at  Wyan- 
dotte. Kan.,  own,  in  the  right  of  said  Mrs. 
Eliza  Splitlog,  certain  real  estate  and  land 
situated  in  Wyandotte,  Kan.."  (describing 
it,)  does  not  supply  the  lack  of  the  charge  in 
the  indictment  that  the  defendant  obtained 
the  "property"  of  Eliza  and  Mathias  Splitlog. 
(8)  It  does  not  comply  with  the  statatory 
form  by  substituting  the  words  "valuable 
thing"  for  the  word  "property."  (4)  It  does 
not  comply  with  the  statutwy  form  in  that 
It  does  not  charge  that  the  property  of  Eliza 
and  Mathias  Splitlog  was  obtiiined  "by  means 
and  by  nse  of  a  trick,  frand,"  etc.,  because 
tiie  addendum  at  the  concluding  portion  of 
the  indictment,  commencing  with  the  words, 
"all  and  singular."  etc.,  has  neither  real  nor 
apparent  connection  with  what  has  gone  be- 
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fore.  And,  unless  the  statutory  form  is  fol- 
lowed, the  indictment  is  bad  under  tlie  for- 
mer rulings  of  this  court  in  the  following 
cases:  State  v.  McCbesney,  90  Mo.  120, 1  S. 
W.  Rep.  841;  State  v.  Horn,  93  Mo.  190,  6  8. 
MV.  Rep.  96;  State  v.  Dowd.  95  Mo.  168. 8  S. 
W.  Itep.  7. 

2.  Again,  the  option  contract  set  out  in  the 
indictment,  as  "a  certain  valuable  thing," 
recites  that  the  parties  of  the  first  part,  hus- 
band and  wife,  ovn  certain  real  eettite  in  the 
state  of  Kansas  in  the  right  of  Mrs.  Eliza 
Splitlog,  etc.  At  common  law.  the  contract 
of  a  feme  eovert  as  to  her  real  estate  was 
wholly  void.  The  only  way  whereby  her 
land  could  be  conveyed  was,  for  instance,  by 
levying  a  fine,  etc.,  in  which  she  joined  with 
her  husbiind,  nnd  was  privily  examined,  (2 
Bl.  Comm.  351,  355,)  in  a  manner  similar  to 
her  acknowledgment  of  a  deed  in  modern 
times.  But  in  the  indictment  here  there  is 
no  mention  made  of  any  acknowledgment,  or 
of  any  similar  ceremony  having  occurred,  as 
to  the  instrument  In  question.  In  the  ab- 
sence of  any  showing  to  the  contrary,  it  will 
be  presumed  that  the  common  law  prevails 
in  a  sister  state.  Meyer  v.  McCabe,  73  Mo. 
236;  Benne  v.  Schnecko,  ante,  82. 

But,  apart  from  any  question  of  acknowl- 
edgment, the  agreement  of  the  wife  as  to 
lai^  held  simply  in  her  own  right  Is  not  en- 
forceable at  common  law.  whether  in  making 
it  she  joins  with  her  husband  or  not.  On 
this  point  Bishop  remarks:  "Though  the 
statutes  authorize  femes  eovert  to  convey 
their  lands,  and  this  authority  ought  to  be 
construed  to  comprehend  everything  properly 
belonging  to  the  contract  of  actual  sale,  yet  it 
does  not  qualify  tliem  to  enter  into  a  valid 
ezecntory  agreement  to  sell ;  for  a  prior  agree- 
ment to  sell  is  not  an  essential  part  of  the 
aetnal  aelling.  *  *  *  No  execotory  agree- 
ment to  convey,  formal  or  informal,  with  or 
without  the  concurrence  and  joinder  of  the 
husband,  will  bind  the  wife.  Not  even  a 
court  of  equity  will  givesuch  an  agreementef- 
fect  by  decreeing  its  fulfillment  against  her." 
1  Blsh.  Mar.  Wom.  §  601.  To  the  like  effect, 
see  Shroyer  v.  Nlckell,  55  Mo.  264,  and  cases 
Cited;  7  Cent.  Law  J.  182,  and  cases  cited; 
Atkison  v.  Henry,  80  Mo.  151,  and  cases 
cited.  InPurcell  v.  Gosliorn,  17  Ohio,  105, 
Atebt.  J.,  observed:  "Xo  precedent,  as  It 
is  supposed,  can  be  found  of  a  decree  against 
a  feme  eovert  to  convey  lands  held  by  descent, 
or  by  the  usual  conveyance,  upon  the  ground 
of  her  having  agreed  to  convey,  or  her  hav- 
ing execute  any  defective  conveyance. 
whether  upon  a  full  consideration  paid  or 
not."  Kow,  if  a  married  woman  could  not 
be  compelled  to  specifically  perform  her  writ- 
ten agreement  to  convey  her  real  estate  to 
which  she  holds  but  a  fee-simple  title,  it  logic- 
ally follows  that  her  option  contract,  even 
though  acknowledged  by  herself  and  hus- 
band, would  possess  no  validity,  and  thero- 
fore  could  in  no  sense  be  regarded  as  "a  val- 
uable thing,"  even  if  those  words  could  be 
held  as  the  legal  equivalent  of  the  word 


"property."  So  that  upon  the  face  of  the  in- 
dictment it  appears  that  the  alleged  "valu- 
able thing"  is  an  instrument  incapable  of  en- 
forcement,  and  therefore  a  nullity,  into  what- 
ever bands  it  might  fall.  If  this  be  true  of 
the  written  agreement  to  convey,  then,  of 
course,  the  power  of  attorney  which  is  con- 
tained in  the  same  instrument  has  nothing 
upon  which  it  can  operate,  and  is  therefore 
equally  invalid. 

But  the  power  of  attorney  is  prima  faaU 
invalid  for  another  consideration.  At  com- 
mon law,  a  married  woman  could  not  exe- 
cute a  letter  of  attorney.  Such  an  instru- 
ment was  unknown  to  that  system  of  juris- 
prudence. Bao.  Abr.  "Attorney,"  B;  Har- 
denburgh  ▼.  Lakin,  47  N.  Y.  109;  Snyder  v. 
Sponsble,  1  Hill.  567;  Holladay  v.  Daily,  19 
Wall.  606.  Apart  from  statutes  specially  au- 
thorizing a  femeeowrt  to  convey  her  lands 
by  joining  her  hustwnd  in  the  execution  of  a 
power'  of  attorney,  she  Is  powerless,  either 
with  or  without  her  husband,  to  executesuch 
an  instrument.  1  Bish.  Mar.  VTom.  §  602. 
Indeed,  the  authorities  show  that,  unless  au- 
thorized by  statute,  and  unless  pursuing  the 
precise  means  pointed  out  by  the  statute,  a 
married  woman's  oontract  (saying  nothing 
about  her  separate  estate)  oannot  affect  in 
any  manner  her  lands,  either  at  law  or  in 
equity,  but  are  simply  void.  Martin  v. 
Dwelly,  6  Wend.  9,  and  cases  cited ;  Story,  £q. 
Jar.  §  1391.  Indulging,  then,  the  presomp- 
tioii  before  mentioned,  of  the  prevalence  of 
the  cotaimon-Iaw  rules  In  the  state  of  Kansas, 
in  the  absence  of  any  allegation  lathe  indict- 
ment to  the  contrary,  it  must  be  held  that 
the  power  of  attorney,  also,  poaseeses  no  valid- 
ity tor  the  additional  reason  mentioned.  Of 
course,  any  lack  of  necessary  allegation  in 
the  indictment  on  the  points  discussed  could 
be  supplied  neither  by  intendment  nor  by  evi- 
dence allxmde. 

8.  The  indictment,  being  thus  fatally  de- 
fective, considered  with  reference  to  the  sec- 
tion upon  which  it  is  based,  is,  of  course, 
equally  or  more  defective,  considered  with 
reference  to  section  1385.  Bev.  St.  1879,— 
the  general  section  in  relation  to  obtaining 
the  signature  of  any  person  to  any  written 
instrument,  or  any  money,  personal  proper- 
ty, right  in  action,  or  other  valuable  thing, 
with  Intent  to  cheat  and  defraud  another. 
etc.  An  indictment  under  tliis  section  just 
cited  is  similar  in  its  substance  and  substan- 
tial requisites  to  ooe  at  common  law;  and, 
unless  the  indictment  be  good  either  at  com- 
mon law  or  under  the  statutory  form,  it  is 
invalid.  State  v.  McChesney,  90  Mo.  120, 1 
S.  W.  Rep.  841.  That  the  present  indict- 
ment is  insufficient,  under  section  1335,  supra. 
Is  readily  seen  by  an  examination  of  the  fol- 
lowing authorities:  State  v.  Evers,  49  Mo. 
542;  State  v.  Saunders,  68  Mo.  482;  State  v. 
Bonnell,  46  Mo.  395. 

4.  Moreover,  after  much  consideration,  we 
have  determined  that  the  form  given  in  seo- 
tion  1561  can  no  longer  be  upheld  as  consti- 
tutional.   That  form,  as  it  stands,  violates  in 
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all  essential  particulars  section  22,  art.  2,  of 
our  constitution,  commonly  called  the  "Bill 
of  Btghts,"  in  that  it  fails  to  inform  the  ac- 
cused of  "the  nature  and  cause  of  the  accusa^ 
tion."  This  an  indictment  drawn  accord* 
ing  to  the  form  laid  down  in  section  1561 
signally  falls  to  do.  Au  indictment  under 
our  statutory  criminal  procedure  means  just 
what  it  did  at  common  law.  The  legislature 
may  change  it  in  form,  bat  cannot  change 
the  substance  of  its  material  averments. 
State  T.  Meyers.  12  S.  W.  liep.  616.  We 
therefore  feel  constrained  to  rnle  that  State 
y.  Fancher,  71  Mo.  460,  and  cases  subse- 
quently conforming  thereto,  shall  no  longer 
be  followed.  The  authority  of  that  case  was 
greatly  shaken  by  that  of  State  t.  Grooker, 
95  Mo.  389,  U  S.  W  Rep.  422.  wherein  it 
was  held,  contrary  to  the  letter  of  section 
1561.  that,  in  order  to  the  validity  of  an  in- 
dictment  drawn  on  that  statute,  it  was  indis- 
pensable that  the  specific  property  obtained 
should  be  stated.  Of  course,  it  is  no  more 
necessary  specifically  to  describe  the  property 
obtained  than  to  designate  the  false  pretense 
by  which  that  property  was  obtained.  And 
State  T.  Fanober,  supra,  was  virtually  over> 
ruled  by  that  of  State  v.  Hayward,  83  Mo. 
299.  In  that  case,  when  discussing  the  con- 
Stitutioual  right  aforesaid  of  the  accused,  we 
quoted  with  approval  from  an  eminent  au- 
thor,  where  he  observes:  "The  doctrine  at 
the  courts  la  identical  with  that  of  reason, 
namely,  that  the  indictment  must  oontain  an 
allegation  of  every  fact  which  is  legally  essen- 
tial  to  the  punishment  to  be  Inflicted.  This 
doctrine  pervades  the  entire  adjudged  law  of 
criminal  procedure.  It  is  made  apparent  to 
our  understandings,  not  by  a  single  case  only, 
but  by  all  the  cases.  Wherever  we  move  in 
this  department  of  our  Jurisprudence,  we 
come  in  contact  with  it.  We  can  no  more 
escape  from  it  than  from  the  atmosphere 
which  surrounds  us."  1  Bish.  Grim.  Froc.  § 
81.  And  elsewhere  the  learned  author  ob- 
serves: "The  right  of  the  accused  person  to 
have  every  element  of  his  supposed  crime — 
in  other  words,  every  individual  thing  which 
the  law  has  specified  as  constituting  any  part 
of  the  foundation  for  its  panishment — set 
down  in  allegation  in  the  indictment  is  se- 
emed in  this  country  by  constitutional  guar- 
antles."  "The  United  States  constitution 
provides,  as  to  crimes  against  the  general 
government,  that  'in  all  criminal  proeecn- 
tions  the  accused  shall  enjoy  the  right 
*  *  *  to  be  Informed  of  the  nature  and 
canse  of  the  accusation.'  •  *  «  More  or 
less  nearly  in  these  words  are  provisions  in 
the  constitutions  of  other  states.  But  the 
<  nature  and  cause '  of  an  accusation  are  not 
Stated  where  there  is  no  mention  of  the  full 
act  or  series  of  acts  for  which  the  punish- 
ment is  to  be  inflicted.  *  «  *  There  can 
be  neither  indictment  nor  information,  ex- 
cept in  writing,  which,  to  justify  the  whole 
punishment,  must  specify  the  whole  crime." 
"Wisely,  therefore,  the  law  requires  the  al- 
legation to  be  full.    As  already  shown,  every 


fact  which  is  an  element  in  a  prima  facie 
case  of  guilt  must  be  stated;  otherwise  there 
will  be  at  least  one  thing  which  the  accused 
person  is  entitled  to  know  whereof  he  is  not 
informed;  and,  that  he  may  be  certain  what 
each  thing  is,  each  must  be  charge  express- 
ly, and  nothing  left  to  intendment.  All  that 
is  to  be  proved  must  be  alleged."  Id.  Sg  86. 
88,  519.  Controlled  by  these  considerations, 
and  pursuing  the  same  course  pursued  by  us 
in  the  following  cases:  State  v.  Hayward. 
supra;  Stale  v.  Grooker,  95  Mo.  889.  8  S.  W. 
Rep.  422;  State  v.  Horn,  98  Mo.  190. 6  8.  W. 
Rep.  96;  State  v.  McChesney,  90  Mo.  120,  1 
S.  W.  Bep.  841, — we  shall  reverse  the  judg- 
ment, and  discharge  the  defendant  All  con- 
cur, except  Ihat  they  do  not  hold  section  1561 
anconstitutionaL 


State  o.  Habkins. 
(SiwpreiM  Court  <kf  MUtouri.    Jnna  8,  ISBOL) 

CBIKINiLli  L^W — iRBTBnonOXS — AOOOHFLjai. 

1.  In  the  trial  of  an  Indictment  for  arson  the 
w^urt.  Instructing  the  Jury,  made  use  of  the  words 
"wUiiul^"  and  ^  maliciously, "  without  defioing 
them.  Beld  not  error  where  they  were  used  in 
their  ordinary  sense,  and  the  eviaenoe  was  olear, 
as  it  will  be  presumed  to  have  been  whwe  it  does 
not  all  appear  in  the  bill  of  exoeptions. 

3.  Section  1043,  Rev.  St.  Mo.  187B,  providingv 
"if  any  oourt  shall  not  be  held  on  the  first  day  4rf 
the  term,  such  oourt  shall  stand  adjoamed  from 
day  to  day  until  the  evening  of  the  third  day, "  ap- 
plies  to  special  as  well  as  to  regular  terms. 

8.  While  the  uncorroborated  testimony  of  an 
aeoomplloe  should  be  received  with  great  caution, 
yet,  if  the  ]ni7  are  fully  satisfied  of  its  truth,  and 
the  state  of  taots  sworn  to  establishes  the  guilt 
of  the  defendant,  they  may  convict  on  that  afone. 

i.  The  fact  that  the  prosecuting  attorney  made 
objectionable  remarks  in  the  absence  of  the  Judge, 
to  which,  therefore,  no  exceptions  oonld  be  talrao, 
must  nevertheless  be  established  in  some  appro- 
priate manner  in  order  to  be  efleotnalon  apiiau. 

Appeal  from  circuit  court,  Ozark  county; 
J.  F.  Halk,  Judge. 

Indictment  for  arson,  under  the  provisions 
of  section  1288.  A  grist-mill  was  the  sobject 
of  the  crime.  One  Caldwell  was  alleged  to 
be  the  owner.  The  defendant  and  one 
Thomas  Carroll  were  jointly  indicted  for  the 
orime.  A  special  term  was  called  by  the 
judge  of  said  court  upon  the  written  request 
of  defendant's  attorneys  and  the  prosecuting 
attorney,  and  upon  due  notice  from  the  shop- 
iff  of  said  county.  The  special  term  was  or- 
dered for  June4th,  but,  the  judge  not  appear- 
ing on  that  day,  the  sheriff  adjourned  said 
court  until  the  next  day,  (June  5th.)  The 
state  dismissed  the  case  as  to  Thomas  Carroll, 
for  the  purpose  of  procuring  his  testimony 
on  the  trial  of  the  defendant.  The  defendant 
was  arraigned,  and  pleaded  not  guilty,  and, 
being  put  upon  his  trial,  was  found  guilty  as 
charged,  and  his  punishment  assessed  In  the 
penitentiary  for  a  term  of  six  years.  His 
motions  for  a  new  trial  and  in  arrest  being 
overruled,  he  appealed  from  the  judgment 
and  sentence  of  this  court.  The  testimony 
in  the  cause,  copying  from  the  bill  of  excep- 
tions, was  the  following:  The  state,  to  sus- 
tain the  allegations  of  the  indictment,  intio- 
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duced  as  a  witness  one  Thomas  Carroll,  who 

was  jointly  indicted  with  ttie  defendant,  who, 
before  the  jury  was  sworn,  was  discharged 
hj  a  nolle  prosequi;  that  the  said  Carroll  tes- 
tified that  he  burned  the  mill  as  charged  in 
the  indictment,  and  that  defendant  was  not 
with  him  at  the  time,  but  prior  to  the  burn- 
ing by  him  of  the  mill  the  defendant,  Har- 
kins,  hired  him  to  do  the  burning,  and  was 
to  pay  him  310  for  doing  so;  that  the  defend- 
ant then  and  there  objected  to  the  defendant 
being  sworn  as  a  witness,  for  the  reasons  al- 
leged in  bis  motion  for  a  new  trial,  and  his 
objections  were  overruled,  and  he  saved  his 
exceptions  at  the  time.  The  stateintroduced 
other  witnesses,  who  testifled  in  regard  to 
some  conversations  had  with  defendant  before 
and  since  the  burning,  and  rested.  The  de- 
fendant introduced  witnesses  as  to  the  gener- 
al reputation  of  Carroll,  and  one  Strong,  who 
had  testifled  in  the  case  against  defendant. 
The  defendant  was  sworn  as  a  witness.  Mrs. 
Harkins,  the  wife  of  the  defendant,  was  also 
produced  and  sworn  as  a  witness.  Defendant 
then  rested. 

Orr  it  Davis,  tot  appellant.  The  Attorney 
Oenerdl,  for  the  State. 

SHsawooD,  J.,  {after  stating  the  foots  as 
abtWM!.)  1.  Section  1042,  Ber.  St.  1879,  de- 
clares that  "if  any  court  shall  not  be  held  on 
tbe  first  day  of  the  term,  sacb  court  shall 
stand  adjourned  from  day  to  day  antil  the 
evening  of  the  third  day. "  This  section  is 
full  authority  for  the  course  pursued  in  this 
case.  The  judge  not  appearing  on  the  first 
day,  the  court  stood  adjourned  to  the  next 
day  by  operation  of  law.  This  section  ap- 
plies as  well  to  special  terms  as  to  regular 
terms.  The  law  makes  no  distinction  in  this 
regard,  and  there  is  as  much  reason  for  its 
application  in  the  one  case  as  in  the  other. 

2.  It  is  objected  that  the  first  instruction 
for  the  state  contains,  in  reference  to  tbe 
commission  of  the  crime  charged,  the  words 
"willfully"  and  "maliciously,"  without  de- 
fining their  meaning.  The  instruction  in 
question  is  as  follows:  "(1)  Tbe  court  in> 
structs  the  jury  that  if  you  find  from  all  tbe 
facts  and  circumstances  in  this  case  that 
Thomas  Carroll,  at  any  time  within  three 
years  before  the  finding  of  the  indictment, 
and  at  and  in  tbe  county  of  Ozark  in  the 
state  of  Missouri,  unlawfully,  willfully,  ma- 
liciously, and  feloniously  did  set  Are  to  and 
burn  a  certain  grist-mill  there  situate,  tbe 
property  of  John  C.  Caldwell,  of  the  value  of 
one  thousand  dollars,  or  of  any  other  value, 
and  that  from  all  tbe  facts  and  circumstances 
in  evidence  in  this  case  you  believe  that 
Thomas  Harkins,  at  any  time  within  three 
years  before  the  finding  of  said  indictment 
in  Ozark  county,  Mo.,  before  the  said  arson 
and  felony  was  committed,  did  unlawfully, 
willfully,  maliciously,  and  feloniously  incite, 
move,  procure,  counsel,  hire,  or  command 
the  said  Thomas  Carroll  to  commit  the  said 
felony  and  arson  in  manner  as  charged  in 
tbe  indictment,  you  will  find  him  guilty, 


and  assess  his  punishment  at  Imprisonment 
In  tbe  state  penitentiary  for  a  term  not  less 
than  Ave  years."  It  will  have  been  observed 
that  all  the  testimony  in  tbe  cause  has  not 
been  preserved  in  the  bill  of  exceptions. 
Thus,  after  giving  the  testimony  of  Carroll, 
the  accomplice,  it  Is  said  in  the  bill  of  excep- 
tions "the  state  introduced  other  witnesses 
who  testifled  in  regard  to  some  conversations 
had  with  defendant  before  and  since  the 
burning,  and  rested."  It  is  also  stated  in 
the  bill  of  exceptions  that  both  the  defendant 
and  bis  wife  were  produced  and  sworn  as 
witnesses.  We  can  only  conjecture  what 
was  testifled  to  by  tbe  other  witnesses  for  tbe 
state.  Were  tbe  conversiitions  related  by 
them  as  having  occurred  between  them  and 
the  defendant  both  before  and  after  the  arson 
of  a  damaging  character  or  not?  And  did 
the  defendant,  in  his  testimony,  admit  or 
deny  those  conversations?  If  tbe  testimony 
in  any  given  case  is  abundant  and  clear,  it 
may  have  much  to  do  in  curing  any  mere  ir- 
regularity or  unhappy  employment  of  unde- 
fined words  in  an  instruction.  If  such  was 
the  case  in  this  instance,  (and  we  are  bound 
to  indulge  all  reasonably  favorable  presump- 
tions in  favor  of  the  action  of  the  trial  court, ) 
then  we  are  not  of  opinion  that  reversible  er- 
ror was  committed  in  failing  to  define  the 
words  in  question.  Besides,  jurors  of  or- 
dinary intelligence  will  be  presumed  conver- 
sant with  customary  words  of  their  vernacu- 
lar, such  as  "willfully"  and  "maliciously," 
especially  so  when  it  is  evident  that  the 
words  are  used  only  in  their  every-day  mean- 
ing, and  nut  in  a  strictly  technical  sense. 
State  v.  Kilgore,  70  Mo.  546;  State  v.  An- 
drew, 76  Mo.  101.  This  point,  also,  is 
therefore  ruled  against  the  defendant. 

3.  Instruction  2  for  tbe  state,  and  instruc- 
tion 1  for  the  defendant,  are  as  follows :  "  (2) 
Tbe  conrt  instructs  the  jury  that  you  are  at 
liberty  to  convict  the  defendant  Thomas 
Harkins  on  the  uncorroborated  testimony  of 
an  accomplice  alone,  if  you  believe  the  state- 
ments as  given  by  such  accomplice  in  bis  tes- 
timony to  be  true,  and  if  you  further  believe 
that  the  state  of  facts  sworn  to  by  tbe  wit- 
ness, if  any,  will  establish  the  guilt  of  de- 
fendant." "(1)  The  court  instructs  tbe  Jury 
that  tbe  testimony  of  an  accomplice  in  tlie 
crime,  that  is,  a  person  who  actually  commits 
or  participates  in  tbe  crime,  is  admissible. 
Yet  the  evidence  of  an  accomplice  in  crime, 
when  not  corroborated  by  some  person  or 
persons  not  implicated  in  the  crime  as  to 
matters  material  to  the  issues,  that  is,  mat- 
ters connecting  the  defendant  with  the  com- 
mission of  the  crime  as  charged  against  him, 
ought  to  be  received  with  great  caution  by 
the  jury,  and  the  jury  ought  to  be  fully  satis- 
fled  of  its  truth  before  they  should  convict 
the  defendant  on  auch  testimony."  These 
instructions,  taken  together,  placed  the  law 
respecting  accomplices  very  fairly  before  the 
jury  under  the  former  rulings  of  this  court. 
State  v.  Jones,  64  Mo.  891;  State  v.  BeMvis, 
71  Mo.  420;  State  v.  Walker.  98  Mo.  95,^ 
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8.  W.  Bep.  646.  ajd  II  S.  W.  Rep.  1183; 
State  y.  Chyo  Chiagic,  92  Mo.  413.  4  &  W. 
Bep.  704. 

4.  Other  instructions  were  given  on  the 
8ab]ect  of  reasonable  doubt,  and  of  the  pre- 
sumption of  innooeuce  attending  the  defends 
ant.  and  that  auch  presumption  was  stronger 
than  any  other  presumption,  and  that  tlie 
burden  of  proof  remains  with  the  state 
throughout,  and  is  never  shifted  to  the  de- 
fendant; so  that,  talcing  the  Instructions  as 
a  whole,  the  defendant  appears  to  have  no 
Just  ground  of  complaint. 

6.  The  objectionable  remarks  alleged  to 
have  been  made  by  the  prosecuting  attomeyt 
conceding  that  they  were  such  as  ought  to 
reverse  this  case,  as  to  which  nothing  need 
be  said,  were  said  in  the  absence  of  the  Judge, 
and  therefore  no  exceptions  as  to  them  could 
be  saved;  but  certainly  the  fact  of  their  hav- 
Ing  been  made  ought  to  have  beenestablistied 
in  some  appropriate  way  in  order  that  we 
could  notice  them  here.  State  ▼.  Johnson, 
76  Mo.  121.  These  views  result  in  an  affirm- 
ance of  the  judgment,  and  it  is  so  ordered. 

AU  concur. 


State  v.  Millbiu 

(Supreme  Court  of  MUsouri.    June  9, 1890.) 

IIoxDia— Stats's  Evtoavaa— CoBBOBO&iTioH— 
KvissKoa. 

1.  Two  men  living,  with  their  wives,  In  the 
name  house,  were  aooused  of  a  murder,  evident!/ 
oommlttedintbeoourseotabniKlarv.  After  their 
arrest,  daring  an  altercation  ia  which  each  accnsed 
the  other  of  the  shooting,  defendant  betraved  a 
guilty  ICQOwledge  of  the  location  of  olriects  in  de- 
ceased's house  at  the  time  of  the  murder.  By  his 
direction,  too,  a  partially  burned  pistol  was  found 
in  his  co-defendant's  stove,  into  which  a  ball  ex- 
tracted from  deceased's  body  was  found  to  fit. 
His  co-defendant,  having  tamed  state's  evidence, 
testlfled  that  tbew  went  together  to  deceased's 
house,  that  defendant  went  inside  while  witness 
remained  at  the  gate,  and  that  while  standing 
there  he  heard  a  snot  within.  His  wife  testified 
that  she  heard  them  talking  together  after  they 
came  back,  when  defendant  said  it  was  tbe  first 
tiine  he  had  taken  his  shoes  off,  and  that  he 
stepped  on  a  carpet  newly  put  down,  which  made 
a  noise,  and  wakened  deceased.  Defendant  had 
expressed  ill  will  towards  deceased,  and  said  he 
ought  to  be  shoL  Held  sofHcient  evidenoe  to  jus- 
tify a  conviction  of  murder  in  the  first  degree. 

9.  On  a  trial  for  murder,  where  defendant  was 
charged  as  principal  lo  some  of  the  counts,  it  was 
error  to  dismiss,  over  bis  objection,  a  count  which 
ctiarged  a  oo-deiendaat  as  principal,  and  defendant 
as  accessory  after  the  fact,  when  there  was  evi- 
dence tending  to  prove  such  charge. 

&.  It  was  error  to  charge  that  the  testtmonv  of 
a  person  aiding  and  abetting  a  crime  '  is  admissible ; 
yet  such  evidence,  when  not  corroborated  by  the 
testimony  of  others  not  Implicated  in  the  crime,  as 
to  matters  material  to  the  issues,  ought  to  be  re- 
ceived with  great  caution, "  without  explaining  the 
meaning  of  ^matters  material  to  the  issues, "  and 
stating  that  the  corroboration  must  go  to  the  ex- 
tent of  identifying  the  person  of  the  prisoner 
ag^nst  whom  the  acoomptice  speaks. 

4.  If  defendant  was  present,  aiding  and  abet- 
ting another,  who  deliberately  and  with  malice 
aforethought  killed  the  deceased,  he  was  guilty  of 
murder  in  the  first  degree. 

6.  WItere  two  persons  were  accused  of  murder 
in  the  first  degree,  it  was  error  to  admit  the  testi- 
mony of  one  against  tbe  other  upon  an  agreement 
"to  testify  against*  him,  in  consideration  of  the 


prosecuting  attorney's  accepting  a  plea  by  the  wit- 
ness of  murder  ia  the  second  degree. 

6.  It  was  proper  to  admit  the  testimony  of  the 
oo4efendant's  wife  as  to  a  oonversation  she  over- 
heard between  defendant  and  her  husband  tending 
to  show  that  defendant  participated  in  tha  crime, 
when  she  gave  all  of  tlie  conversation,  or  all  that 
She  heard. 

7.  It  was  not  error  to  ask  a  witness  whether 
he  had  not  been  In  the  penitentiary  two  or  three 
times.  When  the  purpose  is  only  to  discredit  the 
witness,  it  is  not  necessary  to  produce  the  record 
to  prove  a  previous  conviction. 

&  Where  tha  jury  returned  Into  court  and 
stated  that  they  were  unable  to  agree  because  of  a 
certain  difiloulty,  it  was  proper  to  give  additional 
instructions  thereon;  ana  it  will  be  presumed,  in 
the  absence  of  any  showing  to  tha  contrary,  that 
defendant  was  then  present. 

8.  It  was  proper  to  charge  that  If  defendant 
ahot  and  kiUed  the  deceased  in  the  perpetration 
of,  or  the  attempt  toperpetrate,  a  burglary,  be  waa 
guilty  of  murder  in  the  first  d^pee. 

R4T,  X,  dissenting. 

Appeal  from  circuit  court,  Audrain  oooii- 
ty;  £.  M.  HtraHBS.  Judge. 

The  defendant  was  indicted  at  the  Janu- 
ary term,  1889,  of  tbe  circuit  conrt  of  Ao- 
drain  county  for  murder  in  the  lirst  degree, 
for  shooting  and  killing  one  Samuel  Apgar, 
in  said  county,  on  the  I7th  day  of  April, 
1888.  The  indictment  contained  four  counts. 
Tbe  Rrst  count  charged  murder  in  tbe  first 
degree,  by  shooting  and  killing  with  a  pistol, 
in  tbe  usual,  formal,  and  general  maaner; 
the  second  and  third  counts  charged  murder 
in  tbe  first  degree,'committed  in  the  attempt 
to  perpetrate  a  burglary;  and  tbe  fourth 
count  charged  Qeorge  Mortimer  with  the 
commission  of  tbe  offense  in  perpetrating  a 
burglary,  and  defendant  as  being  an  acces- 
sory after  the  fact.  He  waived  formal  ar- 
raignment, and  pleaded  not  guilty,  and  at 
tbe  June  term,  1889,  of  said  court,  waa  tried 
and  found  guilty,  the  juiy  returning  a  Tsr- 
dict  of  guilty  of  murder  in  the  first  degree. 
Thereupon  be  Sled  his  motion  for  a  new  trial, 
which  ^as  continued  until  July,  when  it  was 
overruled,  and  defendant  sentenced,  from 
which  he  appealed  to  this  court.  AC  the 
close  of  the  evidence  on  the  part  of  the  state, 
the  state  entered  a  nolle  as  to  tbe  fourth 
count  of  the  indictment,  and  this  was  done 
over  the  objection  of  the  defendant.  At  the 
time  defendant  was  indicted,  George  Morti- 
mer was  also  separately  indicted  for  the  same 
offense.  Apgar  was  an  old  man,  al>ont  65 
years  old,  and  lived  with  his  wife  in  a  house 
that  fronts  south,  and  on  the  same  street, 
about  six  blocks  west  of  tbe  house  which  bad 
been  for  a  few  weeks  occupied  by  both  Mill- 
er and  Mortiiuer  with  their  wives.  Miller 
and  Mortimer,  before  moving  to  this  place, 
occupied  a  house  together  in  a  different  part 
of  the  town,  and  Miller  conducted  a  sort  of 
barl>er-sliop  in  both  of  these  houses.  Apgar's 
bouse  consisted  of  four  rooms  and  a  summer 
kitchen,  which  was  connected  with  tbe  north- 
west room  of  the  main  house  by  a  platform. 
This  north-west  room  had  a  door  In  the  west, 
through  which  one  passed  onto  the  platform, 
which  was  three  or  four  feet  wide,  and  on 
into  the  east  door  of  the  summer  kitchen.   A 


Mty.) 


STATE  e.  MILLER. 


S33 


door  was  between  this  north-west  room  and 
tbfl  south- west  room  of  the  bouse;  and  on 
the  nigh$.  of  the  m'urder  Apgar  had  gone  to 
bed  with  his  wife  in  tlie  south- west  room. 
A  day  or  two  before  the  murder  the  summer 
kitchen  had  been  brought  into  use,  and  at 
night,  when  Mrs.  Apgar  retired,  the  summer 
kitclien  door  was  fastened,  and  the  drawers 
in  the  safe  were  in  their  places.  Just  im- 
medialely  after  the  murder  the  doors  of  the 
north-wrst  room  and  the  summer  Icitchen 
were  open,  and  the  drawers  :tf  the  safe  in  the 
kitchen  pulled  out,  and  tl)ings  in  it  disar- 
ranged, besides  other  things  in  tlie  kitchen 
were  removed  and  disarranged.  About  2 
o'clock  in  tlie  night  Mrs.  Apgar  beard  a  pistol- 
shot  in  the  north  room,  and  a  door  slam. 
Immediately  her  husband  retarned  into  the 
ixiom,  and  said,  "I  am  shot."  Presumably 
}>e  had  heajd  a  noise,  aitd  gone  out  to  ascer- 
tain what  it  was,  ami  in  doing  so  met  with 
the  burglar,  who  shot  him.  Apgar  was  shot 
-with  a  number  22  pistol,  and  a  pistol  of  that 
size  was  found  partly  burned  in  Miller's 
stove,  and  cartridges  of  the  same  kind  and 
size  as  those  which  would  St  the  pistol  found 
in  Mortimer's  poaaeasiun,  on  his  person;  and 
the  pistol  was  proven  and  admitted  tu  be  his, 
and  the  ball  taken  from  Apgar 's  body  exactly 
fitted  the  empty  cartridges  found  in  Mortt- 
■ner's  pistol,  'i'hree  or  four  cartridges  of  the 
same  kind  were  fonnd  in  a  box  on  Miller's 
work-bench  in  the  north-west  room  of  the 
bouae  in  which  he  and  his  wife  stayed. 
Tliougbthat  room  was  the  common  pass- way 
to  the  kitchen.  Miller  and  his  wife  and  child 
bad  a  bed  in  the  north-west  room,  and  Morti- 
mer, wife,  and  child  the  south-east  corner 
room,  and  lM>tb  families  lived  in  common; 
the  respective  beads  of  each  alternating  in 
f  nmishing  provisions.  The  trial  resulted  in 
Miller  being  found  guilty  of  murder  in  the 
first  degree;  hence  his  appeal. 

Miller  and  Mortimer  lived  together  in  a 
house  with  four  rooms  in  it.  It  fronted 
east,  and  had  one  east  frontdoor.  Passing 
in  that  door,  yuu  come  into  tlie  north-east 
room;  from  that  room  you  pass  into  a  room 
directly  south,  with  no  outside  door;  also 
from  that  north-east  room  you  pass  into  a 
room  just  west,  and  from  that  room  into  a 
kitchen  south,  being  the  south-west  room  of 
the  bouse,  which  room  had  a  door  leading 
west  into  the  outside.  These  rooms  were  all 
used  in  common  by  both  Mortimer  and  Miller. 
There  were  no  outside  doors  to  this  house 
but  the  one  in  the  east,  and  the  one  leading 
from  the  kitchen  in  the  west.  Apgar  was 
an  ex-Federal  soldier,  and  drew  a  pension. 
and  this  fact  was  known  to  Miller,  who  had 
spoken  of  it,  and  had  expressed  ill  will  iigainst 
Apgar.  The  wife  of  Mortimer  was  intro- 
duced as  8  witness  on  the  part  of  the  state, 
as  was  also  Mortimer  himself.  The  testi- 
mony introduced  was  substantially  as  fcri- 
lows: 

Mrs.  Apgar,  the  wife  of  the  deceased,  tes- 
tified: "I  Uve  now  in  St.  Louis.  Before  I 
went  to  St.  Louis  I  lived  in  Wfst  Mexieo.  I 
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have  lived  there  seven  or  eight  years.  My 
husband's  .name  was  Samuel  Apgar.  The 
house  we  lived  in  had  three  rooms  sixteen 
feet  square,  and  one  about  twelve  feet.  It 
was  on  the  north  side,  and  stood  back  from 
the  street  about  twelve  feet, — may  be  a  little 
further.  My  husband's  death  occurred  on 
the  17tb  day  of  April,  1888,  In  Audrain 
county,  Mo.  The  first  to  attract  my  atten- 
tion was  a  pistol  shot.  I  was  In  the  west 
sitting-room.  There  was  a  dining-room 
north  of  that.  '  It  was  a  very  small  room. 
There  was  a  passage  from  the  room  I  was 
in  to  the  dining-room.  My  husband  and  I 
were  sleeping  that  night  in  the  west  room, 
south  of  this  diningp-room.  The  bed  was  in 
the  west  comer  of  the  room,  the  bead  ex- 
tending west.  It  stood  against  the  wall 
next  to  the  dining-room.  There  was  a  small 
kitchen  located  about  four  feet  from  the 
dining-room.  There  was  a  door  which  led 
out  of  the  dining-room  west.  There  was 
nothing  but  a  platform  between  the  dining- 
room  and  kitchen.  It  had  no' roof  over  it. 
It  was  just  four  feet  from  the  west  door  of 
the  dining-room  to  the  summer  kitchen  door. 
The  door  in  the  summer  kitchen  faced  east. 
There  was  a  safe  in  the  summer  kitchen. 
Mr.  Apgar  went  to  bed  early  that  night.  I 
closed  all  the  doors  that  night.  The  door  to 
the  summer  kitchen  was  closed  with  a  bolt. 
The  front  g.ite  was  closed.  The  report  of  ft 
pistol  woke  me  up  that  night.  I  was  in  bed. 
The  report  sounded  to  me  as  if  it  was  north 
of  the  dining-room  door.  I  lieard  the  door 
alam  against  the  safe,  and  the  dislm  rattle. 
My  husband  came  in  soon  thereafter,  and 
told  me  he  was  shot.  Ha  came  in,  and  got 
bis  pistol  to  go  out,  and  be  just  stood  there, 
and  I  went  out  to  make  the  alarm,  and  when 
I  came  back  he  was  dead.  He  knelt  down 
at  the  foot  of  the  bed  with  bis  left  l>and  at 
the  bed-post.  He  did  not  live  more  than  two 
and  a  hulf  minutes  after  he  was  sliot.  The 
drawers  and  doors  of  the  safe  were  shut  that 
niglit  when  I  left  lliem.  The  next  morning 
they  were  pulled  out,  and  the  things  in  tlie 
drawers  were  stirred  around.  Mr.  Apgar 
went  to  bed  that  night  about  seven  o'clock. 
He  was  old,  infirm,  and  sickly.  lie  had  been 
down  town  that  day.  He  always  kept  a 
pistol,  and  slept  with  it.  It  was  one  of  tliese 
big  ones.  I  did  not  hear  him  when  he  got 
up.  He  always  got  up  at  that  hour  to  take 
Ids  medicine,— had  for  years.  He  had  notti- 
ing  when  he  came  in,  but  he  came  tu  get  his 
pistol,  and  I  would  not  let  him.  He  was  in 
the  dining-room  when  I  heard  the  pistol  shot. 
It  was  a  dark  night,  no  moon  shining.  This 
occurred  between  two  and  three  o'clock  in 
the  morning.  My  husband  had  $5.25  when 
he  was  killed.  He  was  drawing  a  pension 
every  three  months.  He  applied  for  it  on 
the  4th  day  of  March;  in  a  couple  of  days 
after  a  voucher  was  sent  in." 

Jacob  Flora  testified:  "In  April.  1888, 1 
lived  directly  across  the  street  from  Apgar. 
Ttie  night  of  Apgar's  death  my  wife  woke 
me  up,  and  said  some  one  was  hallooing,  and 
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I  went  to  the  door,  and  looked  across  the 
street,  and  saw  Mrs.  Apgar,  and  she  was 
hallooing  for  Mr.  Lawler,  a  man  who  lived 
in  the  second  house  from  me,  almost  directly 
acrasa  the  street  from  her.  I  went  there. 
Saw  Mr.  Apgar  on  the  floor,  half-way  sitting 
and  laying,  holding  to  the  foot  of  tlie  bed. 
I  spol^e  to  him.  He  didn't  speak,  but  sliook 
his  head,  and  I  picked  him  up,  and  put  iilm 
in  bed.  He  gasped  once,  and  I  laid  him 
down,  and  ran  to  Surber's,  and  told  him  to 
go  and  stay  with  Mrs.  Apgar  while  I  went 
for  Dr.  Fritts  or  Murdock.  I  went  l)ack 
and  found  him  dead.  Blood  was  running 
out  of  his  month,  and  there  were  blood  stains 
on  his  breast  from  a  bullet  hole  either  on  the 
right  or  left  side  of  his  breast.  This  was 
about  two  o'clock,  I  think." 

Andrew  Surbertestiilnd:  "Live  about  150 
or  200  yards  from  Apgar'si  Mr.  Flora  came 
to  my  house,  and  woke  me  up,  and  told  me 
to  go  there.  When  I  got  there  Apgar  was 
lying  on  the  bed  dead.  He  had  a  bullet  hole 
in  his  right  breast,  and  the  blood  was  oozing 
out  of  this  hole.  This  was  between  two  and 
three  o'clock  in  the  morning.  [He  describes 
the  rooms  in  the  buildings.]  In  the  summer 
kitchen  was  a  safe,  the  drawer  in  which  was 
pulled  pretty  near  out.  The  door  of  the 
dining-room  was  open  when  I  got  there. 
Saw  Apgar's  pistol.  It  had  not  been  fired 
off  that  night. " 

Dr.  E.  S.  Cave  testified:  "Saw  Apgar 
about  three  o'clock  the  morning  be  was 
killed.  He  was  dead.  Had  a  bullet  hole  in 
the  breast.  The  bullet  severed  one  of  the 
pulmonary  veins,  which  would  cause  death 
by  bleeding  within  in  a  very  short  time.  Ex- 
tracted the  ball.  The  ball  was  what  we  call 
a  22  for  a  pistol.  I  afterward  tried  it  in  a 
22  pistol  and  in  a  22  cartridge,  and  it  fit  both. 
(Fistolsbown  him  which  he  says  he  fitted  the 
ball  in.)  Pistol  was  handed  me  by  Botkins  or 
Potts.  Looks  like  it  had  been  burnt.  I  kept 
tbe  pistol  a  year,  perhaps,  and  gave  it  to  the 
prosecuting  attorney. " 

Richard  Ball  testified:  "I  knew  defendant 
in  April,  1888.  He  and  George  Mortimer 
lived  together.  Defendant  was  a  barl>er.  I 
was  at  his  place  the  last  time  either  the  last 
of  March  or  first  of  April,  1888.  I  had  a  talk 
with  defendant  about  shaving.  He  said 
he  was  not  in  good  order, — didn't  feel  well; 
and  I  think  likely  I  spoke  to  him  something 
about  his  pension  papers.  He  said,  ■  There 
is  Apgar,  an  old  scoundrel,  and  lie  is  draw- 
ing a  pension  as  a  Union  man,'  and  that  he 
was  no  more  a  Union  man  than  any  other 
rebel  was;  that  he  ought  to  be  killed.  He 
said  Apgar  was  drawing  it  every  three 
months." 

Joseph Botkins testified:  "Defendant  lived 
about  five  or  six  blocks  from  Apgar's  at  the 
time  of  the  killing,  and,  at  the  time  of  de- 
fendant's arrest,  [describes  Miller's  house,] 
John  Miller  and  his  wife  and  child,  and 
George  Mortimer  and  his  wife,  were  living 
there.  In  tbe  morning  after  Miller's  arrest, 
(I  don't  know  whether  I  happened  in  the 


calaboose  or  whether  he  sent  for  me,)  bat  we 
got  into  a  conversation,  and  be  asked  me  to 
send  for  Hamilton  Hall 'to  go  on.  his  bond. 
That  he  and  Warner  Melntire  had  said  if  he 
got  two  others  to  go  on  the  bond,  be  would 
go  with  them.  That  brought  up  the  mur- 
der, and  I  told  him  if  be  would  furnish  me 
the  name  of  the  man  that  killed  Apg&r  I 
would  see  that  he  was  bailed  out.  Then  aft- 
er that  Miller  wanted  to  see  Mortimer's  wife. 
I  proposed  to  go  down  and  bring  her  up.  He 
said  he  would  rather  see  her  at  tbe  houae.  I 
returned  again  a  time  or  two  during  the  aft- 
ernoon. I  talked  of  bringing  her  up,  and  he 
said  he  would  rather  see  her  at  the  house. 
Then  I  got  permission  to  go  down  with  him, 
and  he  and  I  and  .Toe  Pratt  went  togethw, 
but  before  we  got  there  we  saw  the  woman 
at  another  house.  Before  we  got  to  the  house 
he  said  to  Mortimer's  wife:  '  Mr.  Mortimer 
told  me  to  tell  you  to  let  me  have  your  pis- 
tol.' Mrs.  MorUmer  said:  'Mr.  Mortimer 
has  not  got  a  pistol  here.'  It  was  repeated  a 
time  or  two  by  Miller  that  Mortimer  had  said. 
*  Give  tbe  revolver  to  me,'  and  she  let  on  to 
get  mad  about  it.  Then  Miller  says:  <  Well. 
give  him  what  there  is  left  of  it.'  Then  she 
turned,  and  beckoned  to  me  to  come  on,  and 
went  to  the  kitchen,  and  turned  the  lids  oS 
the  stove,  and  took  the  stove-hook,  and  grab- 
bled out  of  the  ashes  a  revolver.  (Revolver 
produced,  and  shown  witness.)  That  was 
what  she  scratched  out  of  the  fire.  It  was 
red  hot  when  she  scratched  i  t  out.  We  found 
some  cartridges,  in  some  of  Miller's  boxes, 
the  same  size  of  the  cylinder  of  that  pistol. 
They  call  the  pistol  a  22  in  size.  On  return- 
ing, Miller  demanded  his  liberty  on  showing 
the  pistol.  I  said,  <  I  believe  you  have  found 
the  pistol  that  did  the  killing;  now  find  the 
man ;'  and  that  ended  the  matter,  so  far  as 
that  was  concerned;  but  he  insisted  on  being 
bailed,  and  let  me  guess  at  the  balance. 
When  I  told  him  I  would  bail  him  out  if  he 
would  point  out  Apgar's  mui-derer,  he  wanted 
to  see  Mortimer's  wife,  and  I  think  he  said 
he  thought  perhaps  he  could  point  me  to  the 
man.  He  wanted  to  see  her  first;  that  is  my 
recollection. " 

Joe  Pratt  testified:  "Remember  of  going 
with  Mr.  Botkins  and  defendant  to  defend- 
ant's house.  (Pistol  shown  witness,  and 
identified  as  the  one  recovered  at  that  time.) 
We  were  going  down  there,  but  1  didn't 
know  what  they  were  going  for,  and  Botkins 
told  me  we  were  going  to  get  Miller's  pistol. 
I  didn't  hear  the  first  conversation  when  we 
got  in.  When  I  got  in.  Miller  said  to  Morti- 
mer's wife:  '  Get  that  thing  for  these  gentle- 
men.' She  said:  <I  don't  know  what  yon 
mean.'  He  said:  '  Yes,  you  do;'  and  she 
said:  •  You  are  making  me  out  a  liar  before 
these  men;'  and  then,  afterwards,  she  said: 
'All  right,  come  ahead;'  and  then  scratched 
in  the  stove,  and  found  this  pistol.  [As  to 
finding  cartridges  and  the  size  of  them,  and 
the  size  of  the  pistol,  his  testimony  was  the 
same  as  Botkins'.]  There  were  two  empty 
shells  in  the  pistol  when  we  found  it.    The 
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shells  in  the  pistol  were  22  brand,  with  a 
•  U '  on  the  end  of  iX,  and  were  long." 

Mattie  Mortimer  testified:  "I  am  the  wife 
of  George  Mortimer,  who  is  indicted  for  the 
homicide.  I  live  in  St.  Louis  now.  Lived 
itt  Miller's,  in  this  town,  in  April,  1888.  We 
all  lived  and  ate  together,  except  that  I  had 
H  separate  sleeping  room.  Miller  rented  tlie 
house.  We  were  living  there  when  Apgar 
was  killed,  and  when  Miller  was  arrested. 
(EMstul  shown  witness,  and  recognized.)  Saw 
the  pistol  before  we  moved  to  the  place.  Saw 
it  the  evening  Miller  told  me  to  put  the  pis- 
tol in  the  stove,  the  Friday  night  after  my 
husband  was  arrested.  My  husband  was  ar- 
rested on  Friday  evening.  I  put  it  in  the 
stove.  It  had  a  wooden  handle  on  it,  and 
one  load  in  it,  and  after  I  put  it  in  it  went 
off.*  After  I  put  it  in  the  stove  he  told  roe 
not  to  tell  he  had  anything  to  do  with  it. 
When  he  gave  me  that  pistol  he  got  it  from 
the  privy.  I  put  it  tliere.  He  told  me  to  put 
them  in  the  privy.  That  was  on  Friday  night. 
He  said  they  would  be  down  there  to  search, 
and  he  wanted  me  to  put  them  in  the  privy, 
and  he  went  down  town,  and  then  came  back, 
and  told  me  to  go  and  get  them,  and  bring 
them  in,  and  then  he  went  down  and  buried 
them,  except  that,  and  he  told  me  to  burn  it, 
and  then  went  and  took  the  other  things  up, 
and  told  me  to  burn  those.  The  next  morn- 
ing after  Apgar's  death  heard  Miller  talicing 
in  the  room  to  Mortimer.  He  said:  'Last 
night  WHS  the  first  night  I  ever  had  my  shoes 
off,  and  then  I  stepped  on  the  carpet  that  had 
just  been  put  down,  and  it  made  a  fuss,  and 
they  heard  me.'  I  remember  wlien  Botkins 
came  there  with  Miller.  Miller  said  to  me: 
•Mattie,  George  sent  me  down  here  for  that 
pistol;'  and  I  said:  'I  have  not  got  it:'  and 
he  said:  'He  told  me  to  tell  you  to  get  it;* 
and  I  said,  •  You  know  where  it  is;'  and  he 
says,  'Well;'  and  started  in,  and  I  went  in, 
and  didn't  get  it  out,  but  Botkins  did  him- 
self, and  it  was  hot.  There  was  an  alarm 
bell  in  that  house  at  the  east  bedroom  win- 
dow. It  was  put  on  the  window,  and  a  string 
to  it,  and  a  hole  in  it  to  pull  it.  The  string 
went  on  the  outside.  Miller  directed  it  put 
there.  He  said:  'Put  it  there  to  wake  me 
up,  because  I  was  so  hard  to  wake.'  It 
was  put  there  after  Apgar  was  killed,  and  the 
same  week  Mortimer  and  Miller  were  ar- 
rested." 

James  Marshall  testified:  "I  was  on  the 
police  force.  Went  to  the  house  of  Miller 
and  Mortimer,  and  arrested  Mortimer  in  the 
evening  before  the  morning  of  Miller's  ar- 
rest. After  I  arrested  Mortimer,  on  the 
same  evening,  I  went  back  and  searched  the 
bouse.  I  found  some  22  cartridges  on  Mor- 
timer, and  asked  Miller  for  the  22-caliber  pis- 
tol, and  he  said  there  was  none  there.  I  found 
a  larger  pistol  there,  and  he  said  that  was 
the  only  pistol  on  the  place  When  I  went 
to  the  house  to  arrest  Mortimer,  I  knocked 
on  the  front  door,  and  Miller  came  to  the 
door,  and  I  called  for  Mortimer,  and  he  said  he 
was  there.    I  heard  a  noise  at  the  back  part 


of  the  house,  looked,  and  saw  Mortimer  go 
obt  of  the  south  door  of  the  kitchen,  and 
make  for  the  fence.  I  hallooed  to  him  to 
halt,  and  he  stopped  and  came  back.  There 
are  two  kinds  of  22  cartridges, — a  long  and  a 
short.  The  cartridges  found  in  the  posses- 
sion of  Mortimer  were  long.  The  cylinder 
of  the  pistol  offered  in  evidence  is  for  a  long 
cartridge. " 

Warner  Potts  testified:  "A  few  days  after 
Miller  and  Mortimer  were  arrested,  I  beard  a 
conversation  between  them  at  the  jaiL  Each 
accused  the  other.  Mortimer  said  Miller 
was  with  him,  and  Millerdenied  it;  and  MU- 
lersaid  to  Mortimer:  '  You  know,  you  scoun- 
drel, you  killed  that  old  man.  Didn't  you 
hide  behind  that  box  in  the  kitchen,  and  kill 
that  old  man?'  and  Mortimer  said  he  didn't 
know  there  was  a  safe  or  box  in  the  kitchen. 
They  argued  the  question  between  them- 
selves, and  I  made  them  Calk  one  at  a  time, 
and  Miller  said  he  didn't  go  with  him." 

George  Mortimer  testified:  "Miller  and  I 
were  living  together  in  the  same  house.  He 
had  three  rooms,  and  I  had  one.  I  remember 
that  Apgar  was  killed.  I  learned  be  was 
killed.  I  was  at  Apgar's  gate  at  the  time. 
Miller  and  I  went  up  there  together.  I  had 
been  in  bed,  and  I  suppose  Miller  had.  We 
started  out,  just  to  begoingout,  about  twelve 
o'clock.  We  walked  west  up  the  street. 
When  I  stopped  at  the  gate.  Miller  walked 
inside  the  yard.  I  heard  a  pistol  shot  in  the 
house.  Apgar's  house  was  north  of  me. 
After  I  heard  the  shot,  I  saw  Miller  coming 
from  around  the  house.  He  did  not  say  any- 
thing when  he  came  round.  He  went  down 
the  street  then.  We  went  home  together, 
not  saying  anything  on  the  way.  CThe  22- 
caliber  pistol  referred  to  before  shown  wit- 
ness, and  he  said  it  was  his.)  I  did  not  have . 
a  pistol  with  me  that  night.  Saw  this  pistol 
lying  on  the  bureau  in  Miller's  room  the  next 
morning.  Soon  after  the  pistol  shot  was 
Bred  saw  Miller  come  round  the  corner  of  the 
house.  When  he  came  round  he  was  running 
rapidly.  When  he  came  to  the  gate  we  went 
home  together,  and  went  in  at  the  kitchen, 
and  went  to  bed.  We  did  not  talk  of  our 
purposes  and  plans  before  we  went  up  to  Ap- 
gar's house  that  night,  nor  as  we  were  going 
up  there,  nor  on  our  return  home,  nor  after- 
wards, did  we  talk  of  Apgar's  murder.  Nor 
did  Miller  tell  me  of  hispurpose  in  going  up 
there;  nor  did  I  have  any  purpose  in  going 
with  him;  nor  do  Iknow  what  purpose  Miller 
had  that  night  in  going  up  there."  This 
witness  also  testified  that,  on  that  very  aft- 
ernoon which  he  testified,  he  had  nego- 
tiated with  the  state  to  testify  against  Miller, 
and  upon  his  agreeing  to  do  80  the  state 
agreed  to  accept,  and  did  accept,  a  plea  from 
him  of  murder  in  the  second  degree  on  a  sep- 
arate indictment  then  pending  against  him 
for  the  murder.  And  the  state  also  made  the 
further  agreement  that,  in  consideration  that 
the  witness  would  thus  testify  against  Mil* 
ler,  the  state  would  nolle  sevei-al  other  in 
dictments  then  pending  in  the  same  court 
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■gainst  the  witness.  On  croB»-exHmination, 
tbis  witness  was  also  asked  if  he  had  not  beed 
Id  the  penitentiary  two  or  three  times,  but 
this  qneation  the  court  refused  to  permit  the 
witness  to  answer,  for  tlie  reason  that  "a 
oonyictlon  most  be  proven  by  the  record." 
He  also  admitted  that  be  had  ciused  several 
men  to  be  arrested  and  put  in  jail  on  his  ie\y- 
resentations  concerning  their  guilt  of  the 
murder,  and  that  such  ruprpsentations  he 
knew  were  false.  At  this  juncture  tlie  state 
moved  for  permission  to  enter  a  nolle  as  to 
t)>e  fourth  count  in  the  indictment,  and,  over 
the  objection  of  the  defendant,  this  was  per* 
mitted  to  be  done. 

At  the  close  of  the  testimony  several  in* 
structiona,  such  as  are  usually  given  in  aises 
of  this  sort,  were  given  to  the  jury.  Such  of 
tbem  as  require  special  mention  will  be  no- 
ticed liereafter. 

After  argument,'  the  jury  were  sent  out  to 
consider  of  their  verdict,  and  remained  in 
consultation  for  six  hours,  and  came  into 
open  court,  and  were  inquired  of  by  the  court 
if  they  had  agreed,  and  it  was  answered  that 
tbey  had  not.  and  were  not  lilcely  to;  and, 
being  inquired  of  by  the  court  as  to  the  ob- 
stacle in  the  way  of  an  agreement,  one  of  the 
jary  reported  that  some  members  of  the  jury 
did  not  iDelleve  from  the  evidence  in  the  case 
that  defendant.  Miller,  personally  shot  and 
killed  the  deceased,  Apgar,  and  they  wished 
to  know  if  they  could  convict  defendant  if 
be  bad  aided  and  assisted,  etc.,  said  Mortimer 
in  his  killing  said  Apgar.  And  thereupon 
ttie  court  gave  the  following  further  lnstruo>- 
tion  to  the  jury:  "Although  the  jury  may  be- 
lieve from  the  evidence  in  the  cause  that 
George  Mortimer  Bred  tlie  fatal  sliot  that 
killed  said  Apgar,  yet  if  tbey  believe  thnt  de- 
fendant was  present,  aiding,  abetting,  help- 
ing, comforting,  and  assisting  the  said  Mor- 
timer in  such  killing,  then  defendant  is  guilty 
of  murder  in  the  first  degree  equally  with 
said  Mortimer,  provided  that  said  Mortimer 
fired  said  fatal  shot  and  killed  said  Apgar  will- 
fully, deliberately,  premeditatedly,  and  of  his 
malice  aforethought,  or  in  the  perpetration 
or  attempt  to  perpetrate  a  burglary,  as  defined 
and  explained  in  uther  instructions."  Excep- 
tions were  duly  saved  by  the  defendant  to 
giving  sach  additional  instruction.  These 
matters  have  been  stated  thus  at  large,  be- 
cause it  is  claimed  here,  as  it  was  in  the  lower 
court,  in  the  motion  for  a  new  trial,  that 
there  was  no  evidence  to  warrant  tlie  convic- 
tion of  the  defendant,  and  because  such  state- 
ment will  enable  our  rulings  of  law  upon  the 
fiicts  as  set  forth  to  be  more  readily  under- 
stood. 

W.  A .  Edmontton,  for  appellant.  The  At- 
tomey  Oenaral,  for  the  State. 

Sherwood,  J.,  {({fter  stating  fAe  /aeta 
<u  above.)  1.  Ttiere  was  error  committed  by 
tbe  trial  court  in  permitting  the  prosecuting 
attorney,  after  the  testimony  was  closed,  to 
dismiss  the  fourth  count  of  the  indictment, 
such  dismissal  including  not  only  the  charge 


against  Mortimer  as  principal  in  the  murder, 
but  also  the  defendant  Miller  as  accessory 
after  the  fact.  There  was  testimony  which 
tended  to  show  that  the  defendant  was  guilty 
of  being  such  accessory,  and  it  should  not 
have  been  withdrawn  from  the  jury,  as  it 
was  by  the  course  pursued  by  tbe  prosecuting 
attorney,  with  the  permission  of  tbe  court, 
and  over  the  defendant's  objections. 

2.  Tbe  same  line  of  remark  applies  to  the 
action  of  the  court  in  giving  the  first  instruc- 
tion for  the  state,  which  told  the  jury  "that, 
under  the  evidence  in  this  case,  tbey  must 
find  the  defendant  guilty  of  murder  in  tbe 
first  degree  or  acquit  him;"  and  that  tbe 
fourth  count  in  the  indictment,  charging  the 
defendant  as  accessory  after  the  fact,  had 
been  dismissed,  and  should  not  be  further 
considered  by  them.  A  trial  court,  where 
murder  is  charged  in  one  count  of  an  indict- 
ment, and  there  is  testimony  to  sustain  it, 
and  one  count  charging  manslaughter  in  tlie 
fourth  degree,  and  there  is  evidence  to  sus- 
tain it,  might  with  equal  propriety  permit  a 
dismissal  of  the  last  count,  and  instruct  the 
jury  to  disregard  it,  and  to  consider  only  as 
to  the  truth  of  the  first  count,  taken  literally. 
In  the  case  at  bar,  if  there  had  been  no  evi- 
dence as  to  the  defendant  being  an  accessory 
after  the  fact,  then  tbe  order  of  dismissal  as 
to  the  fourth  count  might  well  have  gone, 
not  only  as  to  Mortimer,  but  also  as  to  the 
defendant;  but  in  the  circumstances  related 
such  order  was  erroneous,  and  the  instruction 
based  upon  it  simply  duplicated  the  previous 
error. 

8.  Was  error  committed  in  refusing  per- 
mission to  thedefendant  to  interrogate  Morti- 
mer as  to  whether  be  had  not  been  in  the 
penitentiary  two  or  three  times?  In  order 
successfully  to  ask  and  have  answered  such  a 
question,  it  seems  to  be  unnecessary  to  pro- 
duce a  record  of  conviction.  Such  record 
only  has  to  be  produced  where  it  is  proposed 
to  show  that  the  witness  has  been  convicted 
Of  some  crime,  in  which  case  the  judgment 
of  conviction  is  the  only  competent  evidence. 
It  is  otherwise,  however,  where  the  question 
is  asked  tbe  witness  for  tbe  purpose  of  hon- 
estly discrediting  him;  then  the  question  is 
competent.  This  is  tbe  tendency  of  adjudi- 
cation in  this  country.  Whart.  Crim.  Kv. 
(9tb  £d.)  §  474,  and  cases  cited;  IBisb.  Crira. 
Proc.  §  1185. 

4.  The  sixth  instruction  given  at  the  in- 
stance of  the  state  was  the  following:  "The 
court  further  instructs  tbe  jury  that  the  testi- 
mony of  a  party  aiding,  assisting,  encourag- 
ing, and  abetting  a  crime  is  admissible;  yet 
such  evidence,  when  not  corroborated  by  the 
testimony  of  others  not  implicated  in  the 
crime  as  to  matters  materia]  to  the  issues, 
ought  to  be  received  with  great  caution  by 
tbe  jury,  and  they  ought  to  be  fully  satisfied 
of  its  truth  before  they  convict  defendant  on 
such  testimony."  This  instruction  is  almost 
a  literal  transcript  of  an  instruction  given 
and  condemned  in  Chyo  Chiagk's  Case,  92 
Mo.  395,  4  S.  W.  Rep.  704,  aud  is  faulty, 
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therefore,  for  the  same  reasons  there  oqeii- 
tioned,  in  that  it  does  not  explain  to  the  jury 
the  meaning  of  tlie  words,  "matters  material 
to  tlie  issues,"  and  in  that  it  fails  to  tell  the 
jury  that,  in  order  to  the  corrolwration  of  the 
testimony  of  an  accomplice,  such  corrobora- 
tion should  go  to  the  extent  of  identifying 
the  person  of  the  prisoner  against  whom  the 
accomplice  speaks.  The  object  of  the  role 
which  requires  that  the  testimony  in  corrob- 
oration of  that  of  the  accomplice  should  go 
to  the  extent  mentioned  is  ttmt  the  danger 
may  be  guarded  against  of  an  accomplice  re- 
lating the  circumstances  of  the  criminal 
transaction  truly,  except  that  he  substitutes 
the  nameof  the  accomplice  for  his  own;  thus 
practicing  a  fraud  upon  the  triers  of  the  is- 
sues, as  well  as  upon  the  prisoner.  Citation 
has  been  made  of  Walker's  Case,  98  Mo.  loc. 
cit.  109,  9  S.  W.  Rep.  646.  and  11  S.  W,  Rep. 
11S8,  as  supporting  this  instruction,  but  it 
does  not  do  so.  On  the  contrary,  the  in- 
atruction  in  that  case  is  very  specific  touch- 
ing the  necessity  of  the  corroborating  testi- 
mony identif}ing  the  person  of  the  accused 
as  a  guilty  participant  in  the  crime  charged. 
Citation  is  also  made  of  Pratt's  Case.  98  Mo. 
482,  H  S.  W.  Rep.  977,  as  showing  that, 
even  if  the  instruction  was  faulty,  it  did  no 
hurt.  This  rule  may  well  be  applied  where 
the  testimony  Is  very  convinclngof  a  defend- 
ant's guilt,  so  that  the  testimony  of  the  ac- 
complice may  be  dispensed  with  altogether, 
and  still  abundant  evidence  be  left  for  the 
conviction  of  the  accused ;  and  this  was  Pratt's 
Case,  and  all  that  it  decides  on  the  point  in 
hand.  The  evidence  in  this  case  does  not 
possess  such  strong  probative  force  as  to  cure 
or  neutralize  the  error  of  an  instruction  such 
as  was  given  in  the  present  instance.  It 
must  be  a  very  clear  case  which  will  enable 
this  court  to  say  that  an  error  of  this  sort 
is  harmless  In  the  particular  circumstances 
of  any  given  case. 

5.  There  was  no  error  in  the  second  in- 
struction for  the  stale,  to  the  effect  that,  if 
the  defendant  shot  and  killed  Apgar  in  the 
perpetration  or  the  attempt  to  perpetrate  a 
burglary,  then  he  was  guilty  of  numler  in  the 
first  degree.    State  v.  Hopkirk,  84  Mo.  278. 

6.  It  is  claimed  that  error  occurred  in  giv- 
ing the  jury  another  Instruction,  the  tenth, 
after  they  came  into  court  and  announced 
they  could  not  agree,  and  the  point  of  their 
diflBcuUy.  It  is  competent  to  give  additional 
instructions  to  the  jury,  when  they  return  in- 
to court,  and  signify  the  dilBculty  under 
which  they  lal)or,  wliere  this  is  done  in  open 
court,  as  it  was  here,  the  counsel  for  the  de- 
fendant being  present.  State  v.  AViliiams, 
69  Mo.  110.  It  does  not  indeed  appear  wheth- 
er the  accused  was  present  in  this  case,  as  in 
that;  but,  in  the  absence  of  any  showing  to 
the  contrary,  if  such  presence  were  neces- 
sary, it  will  be  presumed  that  the  trial  court 
did  its  duty,  and  that  the  accused  was  pres- 
ent. 

7.  Relative  to  the  instruction  itself,  it  con- 
tains no  error.    It  simply  announces  the  fa- 


miliar doctrine  that  one  aiding  and  abetting 
the  commission  of  a  murder  is  as  much  a 
principal  in  the  eye  of  the  law  as  though  his 
own  hand  lii-ed  the  fatal  shot;  and  the  indict- 
ment may  either  allege  ttie  matter  according 
to  the  fact,  or  charge  both  the  participants 
as  principals  in  the  first  degree,  the  act  of 
one  being  the  act  of  the  other.  State  v.  An. 
derson,  89  Mo.  loc.  cit.  333,  I  S.  W.  Rep.  135, 
and  cases  cited. 

8.  Relative  to  the  conversation  overheard 
by  Mrs.  Mortimer  between  her  husband  and 
the  defendant,  slie  gave  the  whole  conversa- 
tion between  them,  and  this  removes  anyol)- 
jection  that  all  of  the  conversation  was  not 
given.  Besides,  even  if  a  part  of  a  conver- 
sation, it  was  all  she  heard,  and  the  law 
would  not  require  her  to  testify  to  more  than 
that,  or  reject  that  which  she  did  hear. 
Whart.  Crim.  Ev.  (9th  Ed.)  §  688.  Consid- 
ered in  and  of  itself,  this  conversation  was  of 
little  worth,  but,  when  considered  in  connec- 
tion with  other  circumstances  already  de- 
tailed, its  tendency  was  to  show  that  the  de- 
fendant was  a  participant  in  the  crime 
charged.  If  Mrs.  Mortimer  testified  after  her 
husband  hjid  pleaded  guilty  to  the  same  crime 
charged  against  him  in  another  indictment, 
there  can  be  no  question  as  to  her  competency 
as  a  witness  for  the  state,  because  the  proseco- 
tion  against  her  husband  was  then  closed  by 
his  plea  of  guilty  in  the  other  case;  and  the^e 
can  be  no  question  as  to  the  competency  and 
relevancy  of  her  testimony  resp)ecting  tlie 
conversation  she  overheard  l>etween  her  hus- 
band and  the  defendant. 

9.  Now,  as  to  the  claim  that  there  is  no  ev- 
idence to  support  the  verdict.  The  admis- 
sions made  by  Miller,  in  his  altercations  in 
prison  with  Mortimer,  show  a  guilty  knowl- 
edge on  his  part  of  the  situation  at  Apgar's 
house  on  the  fatal  night,  and  that  he  knew 
who  did  the  murderous  deed;  and  his  knowl- 
edge of  the  locality  of  the  pistol,  that  it  was 
concealed  in  the  stove,  and  had  been  partly 
consumed  by  fire,  are  also  pregnant  circum- 
stances evincive  of  guilt.  This,  of  course, 
leaves  out  of  consideration  any  testimony  «f 
Mortimer  orof  his  wife.  Takingin  considera- 
tion the  facts  just  related,  as  well  as  those 
related  by  Mrs.  Mortimer,  there  was  certain- 
ly sufficient  testimony  to  go  to  the  jury  as  to 
whether  the  defendant  was  guilty,  even  if 
thu  testimony  of  Mortimer  be  left  out  of  con- 
sideration altogether. 

10.  Blackstone  says:  "It  hath  also  been 
usual  for  the  justices  of  the  peace,  by  whom 
any  persons  charged  with  felony  are  commit- 
ted to  jail,  to  admit  some  one  of  their  accom- 
plices to  become  a  witness  (or,  as  is  general- 
ly termed,  king's  evidence)  against  his  fel- 
lows, upon  an  implied  confidence,  which  the 
judges  of  jail  delivery  have  usually  counte- 
nanced and  adopted,  that,  if  such  accomplice 
makes  a  full  and  complete  discovery  of  that 
and  of  all  other  felonies  to  which  he  is  ex- 
amined by  the  magistrate,  and  afterwards 
gives  his  evidence  without  prevarication  or 
fraud,  he  shall  not  himself  be  prosecuted  for 
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that  or  any  other  previous  offense  of  the  same 
degree."  4  Bl.  Ciomm.  3S0.  Mr.  .Bishop 
says  this  is,  in  substance,  the  modern  prac- 
tice. He  says  also:  "Doubtless,  in  most 
cases,  the  mere  fact  that  an  accoinplice  testi- 
fies as  a  witness  for  the  government,  freely 
and  fully  acknowledging  his  own  participa- 
tion in  the  ofFense,  will  constitute  an  implied 
agreement,  in  the  absence  of  an  express  one, 
for  his  exemption  from  further  prosecution. 
*  •  *  The  agreement  is  that  the  accom- 
plice shall  disclose  hII  he  knows,  honestly  and 
fairly,  and.  if  his  testimony  is  corrupt,  or  if 
otherwise  liis  disclosures  are  only  partial,  be 
gains  nothing,  and  bis  confessions  may  be 
used  against  him.  But  when  he  has  f  ullilled 
the  agreement  on  his  part,  be  is  equitably  en- 
titled to  be  no  further  pursued  for  his  own 
crime,  and  equally  whether  the  party  testitied 
against  is  convicted  or  acquitted."  1  Bish. 
Grim.  Froc.  §  1164.  In  the  present  case  the 
agreement  made  by  the  prosecuting  attorney 
with  Mortimer  was  not  that  the  latter  would 
make  a  complete  and  full  disclostire  of  the 
tacts  within  his  knowledge  respecting  the 
charge  then  being  prosecuted,  and  of  all  otli- 
er  felonies,  but  Mortimer  agreed  witii  the 
prosecuting  attorney  tliat  if  that  official 
would  accept  a  plea  from  him  of  murder  In 
the  second  degree,  and  would  also  nolle  sev- 
eral other  indictments  pending  against  him, 
that  then  he  would  "testify  against  Miller." 
No  such  instance  as  this  can  be  found  in  the 
bucks;  and  I  do  not  believe  that  such  a  bar- 
gain as  this  to  testify  against  the  life  of 
another  should  receive  any  countenance  or 
sanction  in  a  court  of  justice,  or  that,  in  the 
circumstances  mentioned,  Mortimer  should 
have  been  admitted  as  a  witness  in  the  cause. 
For  the  errors  heretofore  mentioned  the  judg- 
ment should  be  reversed,  and  the  cause  re- 
manded. All  concur,  except  Black,  .J.,  who 
dissents.  Bay,  C.  J.,  in  the  result;  Bar- 
clay, J.,  specially,  in  a  separate  opinion. 


Bell  et  al.  v.  Mansfield's  Assignee. 

{Court  of  Appeals  of  Kentucky.    May  88,  1880.) 

Pbomissobt  Notb — Pleadino — Attaohmbnt. 

1.  An  allegation  In  apetition  that  "the  defend- 
ant, by  his  promissory  note  filed  herewith,  agreed 
and  promised  to  pay, "  etc. ,  is  sufficient  averment  of 
the  execution  and  delivery  of  the  note. 

8.  An  allegation  that  one  of  the  payees  on  a 
note  assigned  all  his  estate  to  plaintiff  for  the  bene- 
fit of  creditors  sufficiently  alleges  the  assignee's 
right  to  sue  In  his  own  name  in  connection  with 
the  other  payee. 

8.  The  failure,  through  a  clerical  error,  to  en- 
ter a  credit  which  should  have  been  allowed  upon 
giving  judgment  in  the  circuit  court,  is  not  a 
ground  for  reversal,  whnn  no  effort  has  been  made 
to  correct  the  error  in  the  court  below. 

4.  Under  Carroll's  Code  Ky.  §  249,  an  affidavit 
for  a  writ  of  attachment,  wherein  plaintiffs  state 
"that  they  have  reasonable  grounds  for  believing, 
and  do  believe,  that,  unless  prevented,  the  tobacco 
will  be  sold  or  concealed  by  the  defendant,  that 
their  claim  Is  just,  "etc,  is  sufficient,  and  need  not 
state  the  amount  they  ought  to  recover,  when  the 
debt  and  credits  have  been  set  forth  in  the  peti- 
tion. 

Appeal  from  the  circuit  court.  Hart  county. 


"To  be  offlcially  reported." 
P.  F.  Sdtoards,  for  appellants. 
Quoron,  for  appellee. 


Lewis  Mo- 


Pryor,  J.  Curie,  as  assignee  of  John  L. 
MansfieM  and  William  Glenn,  instituted  thia 
action  on  a  note  for  $750,  executed  by  Henry 
Bell  to  Glenn  A  MansOeld  on  the  6th  of 
April,  1881,  having  indorsed  upon  it  various 
credits  paid  by  the  obligor.  It  is  alleged  that 
the  defendant  undertook  and  agreed  to  pay 
said  sum,  and  the  note  evidencing  the  in- 
debtednesss  is  ffled  with  and  made  part  of  the 
petition.  It  is  further  alleged  tliat  Mansfield, 
one  of  the  payees  on  the  notes,  assigned  all 
his  estate  to  Curie,  including  the  note  sued 
on,  for  the  benefit  of  creditors;  tliat  by  reason 
of  the  arrangement  he,  (Curie,)  as  assignee, 
was  vested  with  all  of  Mansfield's  interest. 
It  is  insisted  tlmt  the  petition  is  not  sufficient, 
because  it  fails  to  allege  that  the  note  was  de- 
livereil,  and  that  no  right  to  sue  in  the  name 
of  Curie  appears  from  the  petition.  The 
promise  to  pay,  with  the  note  in  the  posses- 
sion of  the  payees,  is  sufficient  to  show  a  com- 
plete obligation;  that  is,  that  the  note  was 
executed  and  delivered.  "The defendant,  by 
his  promissory  note  filed  herewitli,  agreed 
and  promised  to  pay,"  ir^cludes  all  the  essen- 
tials of  a  complete  undertaking  by  the  de- 
fendant, and  the  averment  of  the  assignment 
for  creditors  by  one  of  the  payees  vesta  in  the 
latter  the  right  to  sue  in  conjunction  with 
Glenn,  one  of  the  original  payees.  There 
was  an  attachment  obtained  to  subject  prop- 
erty upon  which  the  appellees  had  a  lien  by 
mortgage,  and  it  is  further  contended  by  the 
appellant  that  the  attachment  should  have 
been  discharged  for  want  of  proper  verifica- 
tion. Tlie  appellees  state  "that  they  have 
reasonable  grounds  to  believe,  and  do  l>elieve, 
that,  unless  prevented,  the  tobacco  will  be 
sold  or  concealed  by  the  defendant;  that  their 
claim  is  just, "  etc.  Section  249  of  the  Code 
(Carroll's)  provides  expressly  that,  in  an  ac- 
tion to  enforce  a  lien,  this  affidavit  is  suffi- 
cient. It  prescribes  the  language  to  be  used, 
which  seems  to  have  been  followed  by  the  ap- 
pellants in  this  case:  "If  the  plaintiff  state 
on  oath  that  he  has  reasonable  cause  to  be- 
lieve, and  does  believe-  that,  unless  prevented 
by  the  court,  the  property  will  be  sold,  con- 
cealed, or  removed  from  the  state,  an  attach- 
ment may  be  granted  against  the  property." 
The  case  of  Williamson  v.  Martin,  1  Mete. 
(Ky.)  42,  relied  on  by  the  appellant,  was 
under  the  law  applicable  to  general  attach- 
ments. Nor  is  the  affidavit  defective  by  rea- 
son of  the  failure  of  the  appellees  to  state  the 
amount  they  ought  to  recover,  aside  from  the 
facts  stated  in  the  petition.  The  amount  of 
the  debt,  with  the  credits,  is  already  set  forth 
in  the  petition,  with  the  statement  that  the 
claim  is  just,  and  a  prayer  for  a  judgment  for 
the  balance  due.  This  is  verified  by  the  oath 
of  the  appellees  that  be  believes  the  state- 
ments in  the  petition  are  true,  which  is  a 
substantial  compliance  with  the  provisions  of 
the  Code.    The  order  of  attachment  follows 
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section  254  of  the  Code,  and  the  failure  to  en- 
ter one  of  the  credits,  amounting  to  817.60, 
when  giving  judgment,  was  only  a  clerical 
misprision,  and  is  no  ground  for  reversal,  as 
the  error  can  be  corrected  below,  and  no  ef- 
fort seems  to  have  been  made  for  that  pur- 
pose.   Judgment  affirmed. 


Stkngel  «.  Preston  et  cU. 
(Court  tif  Appeals  of  Kentiuiky.    Feb.  S7, 1890.) 

huhioipix  corpobations — public  improvements 
—Accord  ans  Sxti8fa.ctiox. 

1.  The  charter  of  the  olty  of  LouUviUe,  (sec- 
tion  12,)  as  amended  by  the  act  of  1873,  provides 
that  Improvements  of  public  streets  shall  be  made 
at  the  expense  of  the  owners  of  lots  in  each  fourth 
of  a  sqnare;  each  subdivision  of  territory  bounded 
on  all  sides  by  a  principal  street  being  deemed  a 
square.  The  property  west  of  a  street  improved 
was  in  form  a  triangle,  that  east  in  form  a  quad- 
rangle, cut  by  three  short  streets,  eztendlDK  from 
the  street  improved,  making  four  squares  within 
the  area  described  bounded  by  principal  streets. 
Seld,  that  the  lots  on  both  sides  of  the  improve- 
ment were  liable  to  assessment,  and  those  upon  the 
east  side  could  be  included  in  one  assignment  and 
apportionment. 

2.  Defendants  gave  a  note  in  payment  of  the 
amount  of  an  assessment  for  a  publio  improve- 
ment. Upon  a  subsequent  and  corrected  assess- 
ment being  made,  it  was  found  that  their  share  of 
the  cost  was  more  than  the  amount  stated  in  the 
note.  Held,  that  such  payment  was  not  an  accord 
and  satisfaction  of  the  entire  amount  assessed 
against  them. 

Appeal  from  Louisville  law  and  equity 
court. 

"To  be  offlcially  reported." 

Lane  &  Burnett,  for  appellant.  Brovm, 
Humphrey  cE  Davie,  for  appellees.  Soodloe 
tt  Roberta,  for  trustee. 

Lewis,  C.  J.  This  action  was  instituted 
by  appellant.  May.  1876,  against  appellees 
and  others,  for  recovery  and  enforcement  of 
a  statutory  lien  to  satisfy  amounts  assessed, 
and  for  which  apportionment  warrant  liad 
been  issued,  topay  for  improvement  of  Over- 
hill,  from  Broadway  to  Underhill  streets,  in 
the  city  of  Louisville.  But  the  judgment 
rendered  in  1879  for  appellant  was,  in  1884. 
reversed  by  this  court,  upon  the  principal 
ground,  as  appears  from  the  opinion  deliv- 
ered, it  was  not  alleged  in  tiie  petition  tliat 
there  was  a  publication  of  the  ordinance  of 
the  city  council,  under  whicli  the  improve- 
ment was  made.  Upon  return  of  the  case, 
an  amended  petition  was  filed,  containing  all 
the  averments  required  by  law  in  order  to 
maintain  the  action,  which  seem  to  be  sup- 
ported by  tlie  evidence.  But  by  the  judg- 
ment now  appealed  from  the  action  was  dis- 
misSed  as  to  all  tlie  appellees,  though  the  rea- 
sons therefor,  as  appears  from  tlie  opinion  of 
the  chancellor,  except  the  main  one.  involv- 
ing right  of  the  city  council  to  direct  the  im- 
provement and  assessment  in  the  mode  it 
was  done,  are  not  applicable  to  all  the  piirties 
alike.  The  three  streets — Broad  way ,'running 
nearly  east  and  west.  Underbill,  nearly 
north-east  and  south-west,  and  Baxter  av»- 


nue,  nearly  north-west  and  south-east — form 
about  an  equilateral  triangle,  which  is  cut 
by  Overhill,  extending  parallel  with  Baxter 
avenue  from  Broadway  to  Underbill,  leav- 
ing the  land  west  of  Overhill,  though  in 
form  a  triangle,  in  the  meaning  of  the 
city  charter  as  heretofore  interpreted  by  this 
court,  a  square  for  pur|)ose  of  such  improve- 
ment. But  the  land  east  of  it,  quadrilateral 
in  form,  is  cut  by  three  short  streets,  Rogers. 
Feller,  and  AiViison,  extending  parallel  with 
each  other  from  Baxter  avenue  to  Overhill. 
and  perpendicular  to  l>oth,  but  parallel  to 
neither  Broadway  nor  Underhill,  whereby 
there  exists  within  the  area  mentioned  four 
squares  instead  of  one,  bounded  by  public 
streets.  And  thus  arises  the  question  whether 
to  pay  the  cost  of  the  improvement,  done  un- 
der an  ordinance  and  on  contract,  the  lots 
lying  east  of.  and  adjacent  to,  Overhill  can  be 
assessed,  and  the  lien  upon  them  exists  as  if 
there  was,  in  fact,  but  a  single  square  on 
that  side. 

This  question  affects  directly  only  appel- 
lees, Preston,  Brehan,  and  Webb  &  Schillen- 
ger,  whose  lots  are  east,  but  the  chancellor 
seems  to  have  regarded  those  owning  lots 
west  of  Overhill  street,  though  all  are  in  the 
same  square,  as  equally  affected;  and  the 
determination  of  it  depends  upon  the  prop- 
er construction  of  "An  act  to  amend  the 
charter  of  the  city  of  Louisville,"  approved 
1873,  which  is  as  follows:  "Section  1. 
That  in  lien  of  section  12  of  the  charter 

•  *  *  thefoUowiug  law  shall  prevail  con- 
cerning public  ways:  First,  public  ways,  as 
used  in  this  charter,  shall  mean  all  public 
streets,  *  *  *  and  shall  be  under  the  ex- 
clusive management  and  control  of  said  city, 
with  power  to  improve  them  by  original 
construction  and  reconstruction,  as  may  be 
prescribed  by  ordinance.  Improvements,  as 
applied  to  public  ways,  shall  mean  all  work 
and  material  used  upon  them  in  the  construc- 
tion and  reconstruction  thereof,  and  shall  be 
made  and  done  as  may  be  prescribed  by  either 
ordinance  or  contract,  approved  by  the  gen- 
eral council.  Sec.  2.  When  the  improvement 
is  the  original   construction  of  any  street, 

*  •  •  such  improvement  shall  be  made 
at  the  exclusive  cost  of  the  owners  of  lots  in 
each  fourth  of  a  square,  to  be  equally  appor- 
tioned by  the  general  council,  according  to 
the  nuuiber  of  square  feet  owned  by  them, 
respectively,  except  that  corner  lots,  say 
thirty  feet  front,  and  running  back,  as  may 
be  prescribed  by  ordinance,  shall  pay  twenty- 
five  per  cent,  more  than  others  for  said  im- 
provements. EHch  subdivision  of  territory 
bounded  on  all  sides  by  principal  streets  shall 
be  deemed  a  square.  When  tlie  territory 
contiguous  to  any  public  w:iy  is  not  defined 
into  squares  by  public  streets,  the  ordinance 
providing  for  the  improvement  of  such  publio 
way  shall  state  the  depth  on  bath  sides,  part- 
ing said  improvement,  to  be  assessed  for  the 
cost  of  making  the  same,  according  to  the 
number  of  square  feet  owned  by  the  parties, 
respectively,  within  the  depth,  as  set  out  in 
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the  ordinance.  A  Hen  shnll  exist  for  the  cost  of 
ortglnal  improvement  or  public  wajB,  *  •  • 
for  tlie  apportionment  and  interest  tliereon 
against  the  respective  lots,  and  payment  may 
be  enforced  as  other  city  assessments  for 
taxes  upon  the  property  bound  therefor,  or 
by  proceedings  in  court;  and  no  error  In  the 
proceedings  of  the  general  council  shall  ex- 
empt from  payment  after  the  work  has  been 
done,  as  required  by  either  the  ordinance  or 
the  contract,  but  the  general  council,  or  the 
courts  in  which  suits  may  be  pending,  shall 
malce  all  corrections,  rules,  and  orders  to  do 
justice  to  ail  parties  concerned;  and  in  no 
court  shall  the  city  be  liable  for  such  im- 
provement without  having  the  right  to  en- 
force it  against  the  property  receiving  the 
benefit  thereof,  so  that  no  one  shall  be  as- 
sessed or  charged  with  the  improvement  of 
public  ways,  except  those  binding  on  the 
fourth  of  a  square,  of  which  his  lot  forms  a 
part  apportioned,  as  aforesaid."  Xo  per- 
sonal judgment  could  be  recovered  by  appel- 
lant against  anyone  of  the  owners  of  lote  as- 
sessed, nor,  as  expressly  provided,  could  the 
city  be  made  liable;  and,  consequently,  the 
effect  of  the  judgment  is  to  leave  him  with- 
out full  compensation,  although  the  improve- 
ment has  been  made  without  any  objection 
by,  or  attempt  of,  appellees  to  enjoin  it,  and 
they  have  ever  since  enjoyed  the  benefit  of  it. 
The  ground  upon  which  the  judgment  is 
attempted  by  counsel  to  be  sustained  ia  that 
each  separate  square  is,  under  the  charter, 
chargeable  with  cost  of  only  such  improve- 
ment as  may  be  done  opposite  to  It;  and  that 
property  in  different,  though  adjoining, 
squares,  cannot  be  included  in  one  and  the 
game  assignment  and  apportionment.  The 
leading  purpose  of  the  charter  in  respect  to 
Improvement  of  public  ways  is  to  charge 
property  Immediately  benefited  by  an  im- 
provement with  the  cost  of  it,  whereby  to  se- 
cure approximate  equality  and  uniformity; 
and  to  accomplish  that  purpose  the  plan  was 
adopted  of  requiring  each  improvement  "made 
at  the  exclusive  cost  of  owners  of  lots  in  each 
fourth  of  a  square."  But  it  was  not  intend- 
ed, nor  would  it  be  just  or  practicable,  to  ap- 
ply that  rule  in  a  case  like  this,  when  the  re- 
sult would  be  to  either  place  the  burden  en- 
tirely upon  property  situated  on  one  side  of 
a  street,  or  else  prevent  any  improvement  be- 
ing made.  To  make  assessment  upon  those 
loto  west  of  Overhill  street  legal,  or  the  im- 
provement of  practical  advantage,  it  was  nec- 
essary for  such  improvement  to  extend  from 
Broadway  to  Underbill  street,  the  whole 
length  of  the  square  in  which  they  are  sit- 
uated; but  to  rigidly  apply  tlie  rule  of  appor- 
tioning the  cost  to  those  lots  east  of  Overhill 
street  would  enable  the  ownera  of  them  to 
escape  contribution  entirely,  although  equal- 
ly and  especially  benefited  by  extension  of 
the  improvement  of  Overhill  street,  the  en- 
tire distance  from  Broadway  to  Underbill, 
whereby  an  outlet  by  an  Improved  way  was 
afforded  to  them.  In  our  opinion,  all  those 
wttose  property  is  situated  on  Overhill  street, 


as  well  those  east  as  those  west,  are  liable  to 
assessment  for  the  improvement;  for,  as  the 
court  in  which  this  action  was  institated  wa-i 
empowered  to  make  all  "corrections,  rules, 
and  orders  to  do  justice  to  ail  parties  con- 
cerned," we  do  not  perceive  how  they  have 
been  prejudiced  by  being  required  to  pay  a 
fair  proportion  of  the  cost,  and  it  was  error 
to  dismiss  the  proceedings. 

It  appears  that  soon  after  the  work  was 
done,  and  apportionment  of  cost  made  by  tlie 
city  engineer,  appellant  applied  to  appellees 
Webber  &  Schillenger  for  payment  of  the 
amount  assessed  against  them;  and  they  then 
executed  to  him  a  note  therefor,  due  in  three 
months,  receiving  at  the  same  time  a  receipt 
from  him  for  the  amount  then  appearing  to  be 
due.  But  subsequently  it  was  ascertained 
by  another  and  corrected  assessment,  which 
is  not  disputed  or  controverted,  that  they,  in 
fact,  owed  to  appellant,  as  their  just  share  of 

the  cost  of  improving  the  street,  9 , 

which  he,  now  In  this  action,  seeks  to  re- 
cover by  enforcing  a  lien  on  their  lots.  As  a 
defense  they  plead  and  rely  on  the  payment 
mentioned  as  an  accord  and  satisfaction  of 
the  entire  amount  assessed  against  them. 

It  seems  to  us  the  payment  and  acceptance 
of  the  amount  first  assessed  against  appellees 
cannot  be  regarded  as  an  accord  and  satisfac- 
tion. To  sustain  such  a  plea,  there  must  be 
shown  some  advantage  to  the  creditor,  aris- 
ing not  from  the  mere  prompt  payment  of  a 
debt  due  and  undisputed,  but  growing  out  of 
the  fact  there  is  some  uncertainty  or  contest 
about  the  right  to  payment  in  whole  or  part, 
or  some  contingency  upon  which  such  right 
exists.  It  was  of  no  benefit  or  advantage,  in 
legal  contemplation,  for  appellees  to  pay  the 
assessment,  for  appellant  had  the  right  to  it, 
and  it  was  their  duty  to  pay.  Nor,  as  is 
well  settled,  was  the  payment  to,  and  accept- 
ance by,  appellant,  of  what  then  appeared  to 
be  the  whole  amount  due,  a  satisfaction  of 
what  was  afterwards  ascertained  by  the  en- 
gineer to  be  an  additional  amount  doe;  for 
it  was  not  then  known  to,  or  in  contempla- 
tion of.  either  party,  and,  consequently,  there 
could  not  have  been.  In  respect  to  it,  either 
accord  or  satlsfactkm.  Appellee  John  N. 
Barr  was  not  made  a  party  by  the  original 
petition,  either  in  person  or  as  trustee  of  Pope 
Rogers,  but  subsequently  an  amended  peti- 
tion was  filed  making  him  a  party.  Bat  this 
court,  in  the  former  opinion,  decided  no 
cause  of  action  was  stated,  and  no  summona 
on  the  second  amended  petition  was  execut- 
ed, and,  consequently,  the  judgment  was 
held  for  that  reason  alone  reversible  as  to 
Barr.  Upon  the  return  of  the  case,  another 
amended  petition  was  filed  against  said  Barr, 
and  also  against  appellee  the  Fidelity  Tnidt 
&  Safely  Vault  Company,  his  sucoeosor,  as 
trustee  of  said  Pope  Rogers;  but,  as  more 
than  five  years  had  then  elapsed  since  the 
cause  of  .action  accrued,  the  chancellor  prop- 
erly sustained  the  plea  of  limitation,  and  dis- 
missed the  action  as  to  them,  and  his  judg- 
)  ment  to  that  extent  is  affirmed;  k^X'?^  ll9  "" 
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the  other  appellees  the  judgment  is  reversed, 
and  cause  remanded  for  further  proceedings 
eonalstent  with  this  opinion. 


CJOOPEB  V.  Nevin. 
(Court  fif  Appeals  of  Kentucku-  April  8, 1890.) 
Stbbet  Impbotemekts— Assessments. 
1.  A  city  charter  provided  that,  "where  the 
territory  contiguous  to  any  public  way  is  not  de- 
fined into  squares  by  principal  streets,  the  ordi- 
imnce  providing  for  the  improvement  of  such  pub- 
lic way  sh^  state  the  depths  on  both  sides,  front- 
ing said  improvement,  to  be  assessed  for  the  cost 
of  making  the  same,  according  to  the  number  of 
■qnare  feet  owned  by  the  parties,  respectively, 
with  the  depth  as  set  out. "  A  street  on  which  im- 
provements were  made  was  bounded  on  the  north 
oj  a  lot  containing  Si  acres,  which  was  640  feet 
wide  from  north  to  south,  and  was  surrounded 
hy  principal  streets,  but  was  not  intersected  by 
other  streets.  South  of  the  improved  street,  the 
territory  was  divided  by  a  street  (Twenty-Fifth) 
running  420  feet  south  to  another  principal  street, 
so  an  to  form  two  squares.  In  front  of  one  of  these 
squares  the  improvements  were  much  more  expen- 
sive than  in  front  of  the  other.  The  ordinance 
fixed  the  depth  to  be  assessed  at  310  feet  on  both 
•ides  of  the  improved  street.  It  was  not  contended 
that  the  territory  north  of  the  improved  street 
would  ever  be  lubdlTided  by  streets  running  from 
east  to  west.  Held  that,  as  the  ordinance  required 
property  in  one  of  the  defined  squares  on  the  south 
to  pay  for  {mprovements  bordering  on  a  different 

Suare,  it  was  erroneous;  that  the  area  to  be  taxed 
ould  be  found  by  treating  the  territory  on  the 
north  as  Intersected  by  Twenty-Fifth  street,  and 
thus  formed  into  squares;  and  that  these  squares 
should  be  taxed  to  one-half  their  depth  for  the  iin- 
provementa  in  front  of  each,  though  such  squares 
•ud  tiiose  on  the  south  would  be  unequal. 

8.  Under  an  amendment  to  the  charter,  pro- 
TldlDg  tbat  "no  error  in  the  proceedings  *  •  • 
•hall  exempt  from  payment  after  the  work  haa 
been  done  as  required  oy  either  the  ordinance  or 
contract, "  where  a  contract  for  improvements  has 
been  eomplied  with,  one  whose  property  has  been 
erroneouuy  aaseased  may,  nn  reversal  of  the  as- 
sment,  be  required  to  pay  the  proper  amount. 


Appeal  from  Louiaville  law  and  equity 
ooart. 

"To  lie  offlcially  reported." 

M.  L.  Cooper  appeals  from  a  ]ud(;ment 
against  him,  and  in  favor  of  Joseph  Nevin, 
for  an  assessment  against  his  property  for 
■treet  improvements. 

John  Barret  and  John  8Ute»,  for  appel- 
tatnt.    Lane  dt  Burnett,  for  appellee. 

Prtor,  J.  The  ordinance  in  question  was 
passed  in  accordance  with  the  provisions  of 
the  city  charter,  and  the  only  trouble  arises 
from  the  manner  in  which  the  burden  of 
payment  was  imposed  .on  the  property  bor- 
dering on  the  improvement.  Each  subdivis- 
ion of  territory  Iraunded  on  all  sides  by  prin- 
cipal streets  is  ordinarily  deemed  a  square, 
and  such  is  the  provision  of  the  city  charter; 
still,  the  territory  between  the  streets  may 
be  of  such  dimensions,  covering  a  large  area, 
as  would  show  not  only  the  necessity,  but 
ttie  certainty,  that  such  an  area  must  at  some 
time  be  sulxlivided  into  squares  for  public 
convenience,  and  therefore  the  city  council, 
in  ordering  the  improvement,  will  only  ex- 
tend the  taxing  district  as  far  into  the  terri- 
tory that  is  liabl«  to  this  subdivision  as  that 


taxed  on  the  opposite  side  of  the  improve- 
ment,  where  the  territory  has  already  been 
defined  by  squares  surrounded  by  principal 
streets,  as  contemplated  by  the  charter. 
The  charter  provides  that,  "  where  the  terri- 
tory contiguous  to  any  public  way  is  not  de- 
fined into  squares  by  principal  stn-ets,  the 
ordinance  providing  for  the  improvement  of 
such  public  way  sliall  state  the  depths  on 
lx)th  sides,  fronting  said  improvement,  to  be 
assessed  for  the  cost  of  making  the  same,  ac- 
cording to  the  number  of  square  feet  owned 
by  the  parties,  respectively,  within  the  depth 
as  set  out  in  the  ordinance. "  The  improve- 
ment in  this  case  was  the  construction  of  a 
carriage-way  on  Bank  street  86  feet  in  width, 
from  the  center  of  Twenty-Fourth  street  to 
the  east  line  of  Twenty-Sixth  street.  The 
work  was  completed  by  the  appellee,  and  ac- 
oejited  by  the  city.  The  court  below  gave  a 
judgment  against  the  appellant  fur  his  pro- 
portion of  the  cost  of  the  entire  improvement, 
ascertaining  the  contract  price,  and  making 
each  property  holder  pay  to  the  extent  of  the 
property  owned  that  bordered  on  the  improve- 
ment. This  was  error,  if  the  appellant  is 
right  in  his  contention  that  the  property 
taxed  was  included  within  squares,  asdeAned 
by  the  charter,  and  not  susceptible  of  sub- 
division. Bank  street  is  bounded  on  the 
north  by  Portland  avenue,  on  the  south  by 
St.  Xavier  street,  on  the  east  by  Twenty- 
Fourth  street,  and  on  the  west  by  Twenty- 
Sixth  street.  Twenty-Fifth  street  divides 
the  territory  between  Twenty-Fourth  and 
and  Twenty-Sixth,  making  two  well-defined 
squares,  and  for  a  better  illustration  of  the 
location  of  the  property  a  diagram  of  the  ter- 
ritory is  hereto  appended: 
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It  will  be  seen  from  this  map  that  the  tor- 
ritory  between  Bank  street  and  Portland 
avenue,  extending  from  Twenty-Sixth  street 
to  Twenty-First  street,  embraces  32  acres  of 
land,  and  this  area  being  surrounded  by  prin- 
cipal streets,  but  not.subdivided,  the  question 
presented  is,  does  the  charter  in  such  a  ca»e 
determine  the  territory  to  be  taxed  and  the 
mode  of  assessment,  after  the  passage  of  a 
valid  ordinance  ordering  the  improvement. 
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or  is  the  entire  question  left  to  the  city  coun- 
cil? Wlien  not  defined  into  squares  by  prin- 
cipal streets,  ttie  charter  requires  tliat  the 
onlinance  providing  for  the  improvement 
"shall  state  the  deptlis  on  both  sides  fronting 
said  improvement  to  be  Hssessed  for  the  cost 
of  making  the  same,  according  to  the  num- 
ber of  square  feet  owned  by  the  parties,  re- 
spectively, within  the  depth,  as  set  out  in 
the  ordinance."  The  city  council,  regarding 
the  territory  north  of  Biink  street,  and  be- 
tween that  street  and  Portland  avenue,  as 
not  being  within  a  square,  lixe<l  the  depth  on 
each  side  of  the  improvement  to  be  assessed 
at  a  distance  of  210  feet,  thus  taxing  the  area 
within  the  two  deQned  squares  bordering  on 
the  improvement,  and  south  of  Bank  street, 
as  directed  or  required  by  the  charter,  and 
running  the  same  distance  into  the  territory 
that  bad  not  been  subdivided  by  tlie  exten- 
sion of  Twenty-Fourtli,  Twenty-Fifth,  and 
Twenty-Sixth  streets.  The  distance  from 
Bank  street  to  Portland  avenue  is  640  feet, 
and  thedistancefrom  Twenty-Sixth  street  on 
the  west  to  Twenty-Pirst  street  on  ttie  east 
exceeds  2,U00  feet.  From  Bank  street  s'outh 
to  St.  Xavier  street  is  a  distance  of  about  420 
feet,  and  this  territory  is  divided  by  Twenty- 
Fifth  street,  leaving  asquare  between  Twen- 
ty-Fifth street  and  Twenty-Fourth  street  on 
the  east,  and  asquare  bet  ween  Twenty-Fifth 
street  and  Twenty-Sixth  on  the  west;  and, 
these  two  squares  bordering  on  Bank  street, 
the  continguous  area  is  assessed  to  the  depth 
of  210  feet  on  each  square.  The  appellant's 
lot  lies  within  the  square  between  Twenty- 
Fifth  and  Twenty-Sixth  streets,  and  the  tes- 
timony uncontradicted  shows  that  the  sur- 
face of  the  street  bordering  on  his  lot  is  al- 
most level  with  the  adjoining  land,  with 
scarcely  any  excavation  or  cut  required; 
while  on  tliesquare  between  Twenty-Fourth 
and  Tw'onty-Fifth  streets  tliere  is  an  average 
cut  of  SJ-  feet,  or  nearly  so,  and  the  cost  ef 
the  excavation  is  fixed  by  the  engineer  at 
$1,800,  when  but  little,  if  any,  was  required 
fronting  the  square  wliere  appellant's  prop- 
erty is  located;  still,  the  latter  was  taxed  to 
pay  for  this  excavation,  or  the  work  done  on 
a  square,  entirely  distinct  from  his  lot.  This 
mode  of  assessment  couid  not  have  been  con- 
templated Ijy  the  charter  in  a  case  wliere  the 
area  on  the  one  side  of  the  improvement  to  be 
made  is  surrounded  by  principal  streets;  and 
a  mere  extension  of  intersecting  streets  from 
the  opposite  side,  where  the  territory  is  al- 
ready defined  into  squares,  would  produce 
thcit  equality  of  harden  sought  to  be  obtained 
by  the  provisioni  of  the  charter. 

If,  therefore,  f wenty-Fourth,  Twenty- 
Fifth,  and  Twenty-Sixth  streets  are  extend- 
ed, as  the  dotted  lines  on  the  map  show,  from 
Bank  street  to  Portland  avenue,  you  have 
the  territory  that  must  be  taxed  in  order  to 
produce  equality  of  taxation,  and  at  the  same 
time  carry  out  the  phiin  meaning  and  spirit 
of  the  charter.  The  charter  itself  fixes  the 
mode  of  assessment  and  the  extent  of  the 
&rea  to  be  taxed  in  a  case  like  this.    In  Cald- 


well V.  Bupert,  reported  in  10  Bush,  179,  the 
territory  was  so  large  and  so  located  as  to 
render  it  certain  that  a  subdivision  would 
subsequently  be  made,  so  as  to  form  squares 
approximutint;  those  already  laid  oS  in  the 
city.  In  such  a  case,  the  council  is  to  deter- 
mine the  extent  of  the  area  to  be  taxed,  hav- 
ing the  same  depth  on  each  side  of  the  im- 
provement. As  said  by  this  court  in  Schmelz 
V.  Giles,  12  Bush,  491,  the  purpose  is  to 
charge  the  cost  of  the  improvement  on  the 
property  to  be  benefited  by  it.  It  is  true 
that  when  the  extension  of  the  parallel  streets 
is  made  to  Portland  avenue  the  distance  from 
Bank  street  lo  the  former  street  is  640  feet, 
making  tlie  one-half  to  be  taxed  820  feet, 
while  from  Bank  street,  on  the  opposite  side, 
south  to  St.  Xavier  street,  it  is  only  420  feet, 
making  the  one-half  to  be  taxed  210  feet.  So 
you  would  assess  320  feet  on  the  one  side  and 
210  feet  on  the  other.  The  squares,  it  is 
true,  would  not  be  equal,  but  the  area  to  be 
taxed  is  to  the  center  line,  and  the  property 
being  benefited,  and  the  tax  by  the  square 
foot,  the  irregularity  of  the  area  is  not  such 
as  to  make  it  open  to  constitutional  objee- 
tion.  As  said  in  Schmelz  V.  Giles:  "Those 
having  more  square  feet  of  ground  will  re- 
ceive a  corresponding  increase  of  benefits." 
The  squares  in  a  city  are  not  all  of  the  same 
shape  or  dimensions ;  and  the  fact  that  one 
square  is  larger  than  another  can  make  no 
difference  in  the  event  you  can  approximate 
equality  in  fixing  the  burden.  In  the  case  of 
Stengel  v.  Preston,  ante,  839,  (decided  at  the 
present  terra,)  the  peculiar  formation  of  the 
territory  bordering  on  Overhill  street  neces- 
sitated the  apportionment  according  to  the 
extent  of  the  area  bordering  on  the  improve- 
ment. The  territory  between  Overhill  street 
and  Broadway  had  not  been  subdivided  into 
squares,  and  there  could  be  no  imaginary  ex- 
tension of  Wilson,  Fetter,  and  Rogers  streets, 
through  the  ill-shapen  territory  beyond  Over- 
liill  street,  so  as  to  produce  equality  in  the 
burden.  The  council,  therefore,  had  to  fix 
the  depth  for  taxation  on  this  territory,  and 
then,  by  reason  of  the  excessive  burden 
caused  by  excavation,  and  liaving  complete 
power  over  the  subject-matter,  apportioned 
tlie  cost  in  proportion  to  the  number  of  square 
feet  owned  by  each  proprietor,  and  for  the 
additional  reason  that  benefits  flowed  alike  to 
all.  The  court  did  not  mean  to  hold,  in  that 
opinion,' that  a  square  defined  by  principal 
streets,  such  as  contemplated  by  the  charter, 
or  the  property  thereon,  could  be  taxed  to 
improve  another  and  distinct  square;  and  it 
is  only  in  cases  where  the  continguous  prop- 
erty on  the  opposite  side  of  tlie  street  is  not 
defined  into  such  squares  as  gives  to  the  city 
council  the  power  to  make  sucli  an  app>or- 
tionment.  In  the  first-named  case,  the  char- 
ter fixes  the  mode  of  assessment,  and  in  the 
last-named  case  it  is  with  the  city  council. 
The  court  was  discussing  the  case  before  it, 
and  witli  the  right  of  the  council  to  desig- 
nate the  property  to  be  taxed,  and  to  judgeof 
the  burden  to  be  imposed,  thought  proper  by 


Ky.) 


JUMP  c.  JOHNSON. 


843 


reason  of  benefits  received,  and  to  equalize 
the  burden,  to  make  each  lot-owner  contrib- 
ute. 

It  is  not  argued,  nor  will  It  be  contended, 
that  tbia  territory  between  Bank  street  and 
Portland  avenue  will  be  subdivided  by  prin- 
cipal streets  running  from  west  to  east;  that 
is,  from  Twenty-Sixth toTwenty-First street. 
All  the  territory  leqains  is  to  extend  the 
streets  running  north  and  south  from  Bank 
street  to  Portland  aven  ue,  as  they  are  found 
on  the  map  of  the  city,  and  you  have  the 
taxing  district.  On  tbe  plan  adopted  by  the 
city  council  they  have  fixed  the  depth  at  210 
feet.  Now,  when  you  come  to  improve  Port- 
land avenue,  you  can  extend  the  area  only  to 
the  same  depth,  (210  feet;)  and  therefore  yoii 
have  lying  between  the  area  tiiat  has  been 
taxed  a  space  of  220  feet  that  escapes  all  tax- 
ation for  such  improvements.  The  fact  that 
there  is  a  long  strip  of  land  between  these 
two  principal  streets,  Portland  avenue  and 
Bank  street,  with  no  intersecting  streets,  af- 
fords no  reason  for  disturbing  the  provision 
of  the  city  charter  imposing  on  the  property 
bordering  on  the  square  the  burden  of  improv- 
ing it.  If  the  space  between  Bank  street  and 
Portland  avenue  was  as  great  as  that  between 
Twenty-Sixth  and  Twenty-First  streets, 
then  it  would  not  only  be  within  the  power 
of  the  council,  but  their  duty,  to  fix  the  area 
to  be  taxed.  No  such  question  arises  in  this 
case,  and,  the  charter  itself  having  fixed  the 
extent  the  property  is  to  be  taxed,  it  Is  plain 
tbe  court  below  erred  in  so  apportioning  the 
cost  as  to  make  the  appellant's  property  pay 
for  Improving  the  street  bordering  upon  a 
different  square. 

Tbe  charter  amendment  approved  on  the 
24tb  of  March,  1882,  provides  that  "  no  error 
in  the  proceedings  of  the  general  council  shall 
exempt  from  payment  after  the  work  has 
been  done  as  required  by  either  tlie  ordinance 
or  contract. "  Under  this  provision,  the  work 
having  been  completed,  and  tbe  contract 
complied  with,  we  perceive  no  reason,  as  this 
case  must  be  reversed,  why  the  appellee,  if 
he  desires  it,  may  not  have  a  reapportionment 
of  the  burden,  as  indicated  in  the  opinion, 
and  tbe  appellant  required  to  pay  in  the  same 
manner,  and  in  the  same  proportion,  as  if 
Twenty-Sixth,  Twenty-Fifth,  and  Twenty- 
Fourth  streets  extended  north  to  Portland 
avenue,  the  taxing  area  to  be  Uxed  at  the 
center  of  the  square;  that  is,  instead  of  210 
feet,  it  should  be  820  feet,  from  Bank  street. 
This  reaches  the  center  between  Bank  street 
and  Portland  avenue.  In  Loeser  v.  Redd, 
reported  in  14  Bush,  23,  this  court  said: 
"Where  the  property  contiguous  to  the  im- 
provement is  bounded  by  streets,  or  lies  with- 
in a  square,  all  that  is  left  to  be  done,  under 
the  law  in  such  cases,  is  to  determine  by  cal- 
culation that  equality  in  the  apportionment 
■s  directed  by  the  city  charter,  the  law  hav> 
ing  designated  the  property  to  be  taxed." 
If  the  judgment  below  is  followed,  it  would 
result  in  making  the  appellant,  whose  prop- 
erty lies  within  a  square,  pay  for  improving 


the  street  contiguous  to  and  bordering  on  aa 
entirely  different  square;  and,  not  only  so, 
would,  in  effect,  exempt  a  space  of  210  feet 
of  ground  lying  between  Bank  street  and 
Portland  avenue  from  any  taxation  for  street 
improvements. 

The  judgment  below  is  reversed,  and  re- 
manded for  proceedings  oonsistant  with  this 
apiaioa. 


Jump  e.  Johnson. 

(Court  of  Appeals  of  Kentucky.    Uay  iSS,  1890.) 
Frincipai,  jlnd  Subbtt— Joint  Makers — Usuar. 

1.  Judgment  for  a  balance  due,  and  a  decree  of 
foreclosure,  were  rendered  against  the  joint,  mak- 
ers of  a  promissory  note  secured  by  mortgages  of 
their  Ittnds.  On  the  sale  of  the  land  of  one  of 
them,  liie  amount  computed  as  due  by  the  commis- 
sioner in  charge  of  tbe  sale  was  realized,  but  was 
subsequently  found  to  be  insufficient.  On  motioa 
for  order  of  sale  against  the  land  of  appellant,  the 
other  oo-maker,  for  the  deflcieney,  he  urged  tbaL 
by  an  arrangement  with  his  co-maker,  they  hoa 
divided  the  borrowed  money  equally;  that  be  had 
paid  half  of  the  debt  and  interest;  that  he  was 
liable  for  the  balance  only  in  the  relation  of  surety 
for  his  co-maker;  and  that  the  acquiesoeace  of  tbe 
payee  in  the  mistake  of  the  commissioner,  thereby 
causing  him  to  take  no  step  to  secure  himseUF 
against  loss,  operated  a  release  of  that  liability. 
Meld,  that  appellant  was  liable  to  payee  as  princi- 
pal, and  that  an  order  of  sale  was  properly  grant- 
ed. 

2.  Where  a  note  bearing  lawful  interest  Is 
signed  and  delivered,  and  on  the  same  day  a  check 
for  the  amount  of  the  consideration  is  received, 
the  contract  is  complete ;  and  the  fact  that,  before 
the  payment  of  the  check,  a  law  takes  effect  re- 
ducing the  legal  rate  of  interest  below  that  stipu- 
lated m  the  note,  does  not  taint  the  oontraot  with 
usury. 

Appeal  from  circuit  court,  Hardin  county. 

"To  be  officially  reported." 

Jos.  Montgomery,  for  appellant.  /.  P. 
Hobaon  and  Brown  <t  Hayaraft,  for  appeU 
lee. 

Bennett,  J.  Tbe  appellant,  Henry  Jump^ 
and  William  Bird,  as  principals,  and  Eliza 
S.  Monin  as  surety,  executed  their  note  to 
the  appellee  for  i92,000,  borrowed  money, 
which  note  was  due  and  payable  12  months 
after  date,  and  bore  10  per  cent,  interest  from 
date  until  paid.  The  note  bore  date  the  29th 
day  of  August,  1876.  Tbe  appellant  and 
Bird  mortgaged  their  respective  lands  to 
Eliza  S.  Munin  to  secure  her  as  their  surety 
on  said  note.  The  mortgage  was  dated  and 
acknowledged  on  the  29tli  day  of  August, 
1876.  The  appellee,  in  the  spring  of  1884, 
recovered  judgment  for  the  balance  due  on 
this  note,  and  for  the  enforcement  of  Eliza  S. 
Monin's  mortgage  lien  to  satisfy  said  judg- 
ment. There  was  no  defense  to  this  proceed- 
,ing.  The  appellant,  bowever,  pleaded  that 
be  had  paid  half  of  the  note,  including  inter- 
est, which,  by  an  arrangement  between  him 
and  Bird,  was  all,  as  between  them,  be  should 
pay;  and  he  asked  the  court  to  order  Bird's 
land  to  be  first  sold  to  satisfy  the  balance  of 
the  debt,  interest,  and  coat.  To  this  Bird, 
by  his  answer,  assented.  Accordingly  the 
court  ordered  the  land  of  Bird  to  be  firet  sold; 
and,  if  it  did  not  bring  enough  to  satisfy 
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wUd  balance,  etc.,  then  the  appellant's  lund 
■was  to  be  sold  to  satisfy  the  deficiency. 
Bird's  land  was  first  sold,  and  it  brought  an 
amount  supposed  to  be  sufficient,  according 
to  the  calculation  of  the  oommissioner  mak- 
ing the  sale,  to  satisfy  said  balance  and  cost. 
Bird  himself  Ijought  the  land,  and  the  appel- 
lant was  one  of  his  sureties  on  the  sale-bond. 
After  the  confirmation  of  the  sale  and  collec- 
tion of  the  purcliRse  mon<'y,  it  was  ascerlalned 
that  the  commissioner,  by  a  miscalculation, 
fell  short  of  the  correct  balance  due  by  about 
$251.  Consequently,  Bird's  land  did  not  sell 
for  enough  to  satisfy  said  balance  by  that 
sum.  Bird  being  detid,  and  his  estate  lieing 
Insolyent,  and  said  land  having  been  sold  by 
bis  heirs  and  purcl)ased  by  the  appellant,  the 
appellee,  upon  notice, — the  case  still  being 
upon  the  docket, — moved  the  court  to  order 
the  sale  of  so  much  of  the  appellant's  land  as 
would  satisfy  said  balance.  The  court,  not- 
withstanding the  objections  of  the  appellant, 
made  said  order. 

The  first  objection  is  that,  as  the  borrowed 
money  was  received  on  the  2d  day  of  Septem- 
ber, 1876,  the  10  per  cent,  interest  law  hav- 
ing expired  on  the  Slst  of  August  preceding, 
the  agreement  to  pay  4  per  cent,  in  excess  of 
6  per  cent,  interest  was  usurious,  and  the 
payment  of  said  usury  more  than  extin- 
guished the  balance  tliat  the  appellee  claimed 
to  be  due.  It  is  to  be  olserved  that  tiie  ap- 
pellant does  not  claim  that  the  agreement 
was  made  after  the  Slst  of  August,  and  that 
the  note  and  mortgage  were  antedated  to 
make  it  appear  that  the  contract  was  made 
before  the  expiration  of  the  10  per  cent.  law. 
It  is  alleged  that  the  money  was  not  received 
nntil  after  that  time.  It  is  certain  from  the 
proof  that  the  contract  was  made  on  the  29th 
of  August,  and  the  note  and  mortgage  were 
given  on  that  day,  and  the  latter  was  acknowl- 
edged on  that  day,  and  a  check  for  the  money 
was  executed  and  received  on  that  day.  In 
a  word,  the  contract  was  in  each  essential 
completed  on  that  day;  and  the  mere  fact 
that  the  money  was  not  received  on  the  check 
until  the  2d  day  of  September  did  not  im- 
press the  contiact  to  pay  10  per  cent,  as  usuri- 
ous. 

The  second  objection  is  that  the  appellant 
was  only  bound  for  one-half  of  the  note  as  prin- 
cipal, and  stood  in  the  relation  as  surety  for 
Bird  for  the  other  half , and  that,  by  the  conduct 
of  the  commissioner,  acquiesced  in  by  the  ap- 
pellee, in  selling  BiM's  land  apparently  for 
the  full  amount  of  the  alleged  balance,  thereby 
causing  the  appellant  to  believe  that  the  whole 
amount  of  the  debt  had  been  paid,  and  caus- 
ing him  to  take  no  steps  to  secure  himself, 
against  loss  by  reason  of  said  balance  being 
unpaid,  he  was  released  from  the  payment  of 
the  same.  It  is  clear  from  the  proof  that  the 
appellant  and  Bird  were  co-principals  to  the 
appellee  for  the  whole  amount  of  said  note; 
and  the  arrangement  between  themselves,  to 
the  effect  that  they  would  divide  the  money 
borrowed  equally  between  them,  was  a  mere 
agreement  between  themselves,  which  iu  no 


wise  entered  into  the  contract  with  the  appel- 
lee. If  each  one  had,  without  any  express 
agreement,  taken  half  of  the  money,  an  eq- 
uity would  have  arisen  between  them  to  be, 
as  between  themselves,  responsible  for  one- 
half  each.  But  this  would  not  bave  entered 
into  a  contract,  expressed  or  implied,  with 
the  appellee,  that  each  was  to  be  surety  of 
the  other  for  one-half  of  the  debt.  This  tsol- 
lateral  agreement  of  theirs  to  divide  the 
money  between  themselves  stands  in  precise- 
ly the  same  attitude  as  would  the  case  just 
supposed;  and  the  appellee,  not  having  ex- 
pressly or  impliedly  entered  into  it,  was  not 
bound  by  the  rule  that  governs  principal  and 
surety  in  such  cases.  The  judgment  is  af- 
firmed. . 


CA8SILI.T  «.  COCHEAH'S  GUABDIAN.      SaHB 

o.  Walker.  Cochran's  Guardian  ti. 
CocHBAN  et  al.  Walker's  Guahdian 
0.  Saile. 

{Court  uf  Aprpealt  vf  Ktntucky.   #nne  6, 189a; 
PantoiPAi,  AiTD  ScBBTT— Rblkub^Ooabdiax's 

BOMD. 

A  ^ardian  invested  a  portion  of  her  ward's 
property  in  the  stock  of  a  solvent  bank,  and  da- 
posited  the  balance  to  her  individual  credit.  After 
the  sureties  on  the  bond  then  in  force  were  released, 
and  a  seoond  bond  executed,  she  acid  tbe  stock, 
withdrew  tbe  deposit,  and  wasted  the  proceeds. 
Held,  in  a  controversy  between  the  sureties  as  to 
which  bond  was  liable,  that,  although  the  onsntbor- 
ized  investment  and  deposit  to  her  uidlvidnal  credit 
amounted  to  a  conversion,  tbe  sureties  on  the  first 
bond  were  not  liable  therefor,  because  tbe  fund  In 
her  hands  was  still  susceptible  of  being  traced  and 
tdentlfled,  but  that  the  seoond  bond  was  liable  for 
tbe  gnardian's  subsequent  appropriation  of  the 
fund. 

Appeals  from  Louisville  law  and  equity 
court. 

"To  be  officially  reported." 

Bullitt  A  Shidd  and  Wm.  B.  Dixon,  tor 
Cassilly.  John  C.  Russell,  Dodd  dt  Gfrubbt, 
and  /  C.  Dodd,  for  Cochran's  Guardian. 
Humphrey  d-  Davie  and  John  Bamt,  for 
Green  and  Doll. 

Prtor,  J.  Mrs.  Cochran  was  the  atatntoij 
guardian  of  her  infant  children,  with  Green 
and  Doll  as  the  sureties  on  her  bond,  and  re- 
mained so  until  the  19th  of  July.  1880.  On 
that  day.  Green  and  Doll  were  released,  and 
a  new  bond  execnted,  with  Cassilly  and  Etekiu 
as  sureties.  There  was  no  provision  in  this 
last  t>ond  to  indemnify  the  sureties  on  the  for- 
mer t>ond;  and,  the  money  of  the  infants 
having  been  wasted  by  the  guardian,  the  ques- 
tion arises  as  to  which  set  of  sureties  is  lia- 
ble,— the  sureties  on  the  first  or  on  the  last 
bond.  The  controversy  is  between  the  sure- 
ties ;  the  infants  being  content  with  the  Judg- 
ment tielow,  making  the  sureties  in  the  last 
bond  liable.  The  question  then  is,  did  this 
loss  or  waste  of  the  Infants'  money  occur  be- 
fore July  19,  1880,  the  date  when  these  last 
sureties  signed  the  bond?  It  is  contended  by 
counsel  for  Cassilly  and  Erskin  that  the  loss 
of  the  money  occurred  before  they  executed 
the  l>ond,  and  that  at  the  date  of  its  execu- 
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tion  Ihe  gunrdlan  bad  no  money  belonging  to 
her  children.  Green  and  Doll,  the  sureties  in 
the  first  bond,  were  indebted  to  Mrs.  Cochran 
in  the  snm  of  $4,626,  for  which  she  held  their 
note  as  guardian.  On  the  19th  of  April ,  1880, 
they  paid  to  her  the  amount  of  this  ndte  and 
interest,  being  $4,700.  They  had  previously 
paid  to  Mrs.  Cochran  _a  considerable  sum  of 
money  belonging  to  her,  and  both  suras  were 
deposited  to  Iter  individual  credit  in  the  Ger- 
man Bank.  She  kept  no  account  as  guardian. 
On  Itie  day  the  new  bond  was  executed,  she 
bad  to  her  credit  in  this  bank  $2,870.  In 
June  preceding,  the  guardian,  under  the  ad- 
vice of  friends,  bad  invested  $2,000  of  the 
wards'  money  in  bank-stock.  The  bank  in 
which  the  stock  was  purchased,  and  the  mon- 
ey deposited,  was  then  and  is  now  perfectly 
solvent.  Having  pLiced  the  money  to  her 
own  credit,  and  purchased  the  stock  in  her 
own  name,  the  loss,  if  the  bank  had  proven 
insolvent,  would  have  been  her  loss,  and  not 
that  of  the  infants.  There  was,  liowever,  no 
loss  by  reason  of  the  inability  of  the  banlc  to 
meet  its  demands,  but  the  money  and  slock 
remained  subject  to  the  order  and  disposition 
of  the  guardian,  either  for  her  own  benefit  or 
that  of  her  wards.  She  could  have  used  it 
for  her  own  benefit,  as  she  could  the  money 
if  in  her  pockets,  in  utter  disregard  of  the 
rights  of  her  children,  as  she  seems  to  have 
done  by  using  the  money,  and  disposing  of 
the  bank-stock,  after  the  last  sureties  had 
signed  the  bond. 

It  is  improper  for  the  guardian  to  mingle 
the  funds  of  his  ward  with  his  own,  and  con- 
trary to  law  to  make  investments  in  bank- 
atock,  in  his  own  name,  with  tlie  infantft' 
money;  but,  if  done,  it  nevertheless  belongs 
to  the  infants,  and  no  claim  can  be  asserted 
by  the  guardian  against  the  ward  to  tlie  stock 
or  the  money  because  invested  or  deposited 
in  the  wrong  name.  It  may  result  in  loss  to 
the  guardian,  or  the  stock  may  be  required 
to  t>e  held  by  him,  and  he  compelled  to  pay 
the  money  in  lieu  of  the  stock.  lHo  such 
question  arises  in  this  case.  A  guardian, 
with  money  belonging  to  his  ward,  although 
deposited  to  his  individual  credit,  is  liable 
for  the  money,  and  his  sureties  with  him, 
who  are  on  the  bond  when  the  money  is 
wasted  by  yie  guardian,  or  placed  beyond  the 
reach  of  the  infants.  Wlien  did  the  guardian 
Withdraw  tliis  money  from  the  bank  and  con- 
vert the  bank-stock  to  her  own  use?  It  was 
disposed  uf  after  the  new  bond  was  executed, 
and  had  been  in  bank,  and  liable  to  be  ap- 
plied to  the  use  of  the  wards,  for  months  after 
these  appellants  signed  the  bond.  It  was  in 
fact  the  duty  of  the  guardian  to  change  the 
entry  on  the  bank-books,  in  order  to  show 
to  whom  the  fund  belonged;  and  the  conver- 
sion by  the  guardian,  L>y  a  deposit  of  the 
wards'  funds  in  her  own  name,  or  tlie  invest- 
ment in  stocks,  in  no  wise  deprived  the  in- 
fants of  the  right  to  claim  the  fund  and  the 
investment  as  belonging  to  them.  It  could 
be  traced  and  identified  as  the  property  of  the 
infants  in  the  hands  of  the  guardian,  and  not 


until  there  was  a  disposition  of  it  by  the 
guardian  to  others,  for  her  own  use,  was  this 
identity  lost;  and,  this  occurring  after  the 
last  bond  was  executed,  the  sureties  upon  it 
are  liable.  The  manner  of  the  holding  by 
the  guardian  did  not  make  the  money  hers; 
and,  while  there  may  be  doubt  as  to  the  lia- 
bility of  the  first  sureties  to  the  infants  in 
the  event  the  last  sureties  were  insolvent,  the 
fact  of  the  manner  of  the  holding  when  these 
appellants  became  bound  can  constitute  no 
defense  to  a  recovery  by  the  infants.  They 
had  agreed,  by  the  terms  of  the  bond,  to  make 
themselves  liable  for  the  acts  of  the  guardian 
from  the  date  of  its  execution  and  acceptance 
by  the  county  court.  Besides,  the  facts  of 
this  record  show  that  Green  and  Doll  had 
proceeded  to  have  themselves  released,  and 
they  were  released,  in  a  few  months  after 
they  had  paid  the  money  that  was  owing  the 
guardian,  and  these  appellants  must  have 
been  conversant  with  the  facts,  and  knew 
with  what  amount  the  guardian  stood  charged; 
and  to  say  that  because  the  deposit  was  in  her 
name  would  release  the  sureties  on  her  bond, 
when  the  entire  loss  occurred  after  they 
signed  it,  would  result  in  hazarding  the 
rights  of  infants,  and  afford  but  little  protec- 
tion to  those  who  were  asking  to  be  released 
as  sureties,  and  othei's  substituted,  as  provid- 
ed by  the  statute.  We  think  the  entire  case, 
including  the  settlement  with  the  guardian, 
of  which  the  infants  complain,  was  properly 
decided;  and  the  Judgment  on  ail  the  appeals 
Is  aflBrmed. 


Babnes  et  at.  «.  Williams  et  cH. 
(Supreme  Court  of  Arkan»a».    May  8, 1890.) 

HmilCIFAI.  COXPOBATIONS— CiTT  OMIOSBS— IH- 
CBBASS  OS  SA1.AJBI. 

Under  Mansf.  Dig.  Ark.  S  926,  which  pro- 
vides that  a  city  council  shall  not  increase  the  sal- 
ary of  a  city  ofUcer  during  his  term  In  office,  when 
the  council  of  a  city  of  the  second  class  has  fixed 
the  salary  of  the  city  attorney,  it  cannot,  after  be- 
coming a  city  of  the  first  class.  Increase  his  salary 
during  his  term  In  office. 

Appeal  from  circnit  court,  Selxtstian  coun- 
ty; J.  S.  Little,  Judge. 

Suit  by  0.  M.  Barnes  and  others  against  S. 
A.  Williams,  us  mayor  of  Fort  Smith,  and 
others.  Decree  was  rendered  for  defendants, 
and  plaintifTs  appealed. 

Clayton,  Brizzulara  <&  Forrester,  for  ap- 
pellants.    U.  M.  &  Q.  B.  Rose,  for  appellees. 

Hemingway,  J.  That  the  council  of  Fort 
Smith  was  authorized,  while  it  was  a  city  of 
the  second  class,  to  create  the  office  of  city 
attorney,  to  prescribe  the  duties  of  the  in- 
cumbent, and  fix  his  compensation,  seems  to 
be  conceded.  While  it  was  such,  it  passed 
an  ordinance  entitled  "An  ordinance  estab- 
lishing the  office  of  city  attorney."  The  ordi- 
nance provided  that  it  should  be  the  duty  of 
the  city  attorney  to  attend  all  regular  meet- 
ings of  the  council;  to  advise  the  mayor, 
council,  chairman  of  committees  of  the  coun- 
cil, and  marshal,  as  to  matters  of  law,  when 
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requested ;  and  to  prosecute  or  defend,  as  the 
case  might  be,  all  cases  in  which  the  city  was 
plaintiff  or  defendant.  It  fixed  the  term  of 
his  oflSce,  and  the  manner  of  liis  compensa- 
tion. The  title  of  the  ordinance,  and  the 
character  of  the  duties  it  devolves,  fixes  the 
relation  of  the  incumbent  to  the  city  as  tliat 
of  an  officer.  When  the  corporation  was  pre- 
piiring  to  organize  as  a  city  of  the  first  class, 
the  council  ])assed  an  ordinance  fixing  the  sal- 
aries of  its  different  officers,  including  the 
city  attorney.  This  was  dune  in  order  that 
such  compensation  might  be  made  according 
to  the  law  relating  to  cities  of  the  first  class, 
which  prohibited  its  being  made  in  fees. 
This  ordinance  amended  the  ordinance  estab- 
lishing the  office  of  city  attorney  in  so  far 
only  as  affected  bis  compensation.  That  it 
was  regularly  passed  is  not  denied,  and  that 
it  was  within  the  scope  of  corporate  authori- 
ty cannot  be  contended.  So  when  the  corpo- 
ration was  organized  as  a  city  of  the  first 
class  in  April,  1887,  there  was  an  ordinance 
regularly  passed,  creating  the  offices  of  city 
attorney,  and  fixing  the  compensation  of  the 
office  at  8500.  The  next  council,  acting  by 
virtue  of  that  ordinance,  elected  a  city  attor- 
ney, who  qualified  and  served  one  term.  J. 
G.  Peel,  the  appellee,  was  elected  for  the  term 
beginning  in  April,  1888,  and  entered  upon 
the  discharge  of  his  duties.  Afterwards  the 
salary  of  the  city  attorney  was  increased  by 
ordinance.  His  title  to  the  office  and  rights 
to  its  emoluments  are  derived  from  the  ordi- 
nance first  cited.  The  office  was  created  un- 
der the  authority  granted  by  the  general  in- 
corporation law  of  the  state,  and  it  provides 
that  no  change  of  compensation  shall  affect 
any  officer  whose  office  is  created  by  its  au- 
thority during  his  existing  term.  Mansf. 
Dig.  §  926.  Therefore  the  temporary  restrain- 
ing order  should  have  been  perpetuated  on 
the  final  hearing.  The  decree  will  be  re- 
versed, and  a  decree  rendered  here,  forever 
restriiining  appellees.  Williams,  as  mayor, 
Hamilton,  as  clerk,  and  Davis,  as  treasurer, 
of  the  city  of  Fort  Smith,  and  their  several 
successors,  from  paying  to  J.  C.  Pet-1,  as  city 
attorney,  any  compensation  for  his  services  as 
such,  during  the  term  for  which  he  was  elect- 
ed, in  1888,  in  excess  of  the  amount  to  which 
he  was  entitled  under  the  ordinance  in  force 
when  bis  term  began. 


SBEifuu.ER  et  ai.  V.  Thobntom  et  al. 

{Suvreme  Court  of  Texas.    April  35, 1880.) 
Ai>yxBaK  FossESsioN  —  Evidirox  —  Void  Tax- 

DlSDS. 

1.  In  an  action  for  the  recovery  of  land,  where 
defendant  claims  title  by  adverse  possession,  a  tax- 
deed  under  which  he  claims  is  properly  admitted 
In  evidence  to  show  the  basis  for  adverse  posses- 
sion, althongh  l>y  reason  of  its  irre^larities  It  is 
Insufficient  as  evidenoe  of  title. 

2.  Where  the  tax-receipts  showed  that  the 
taxes  were  paid  on  lands  granted  to  one  Cole,  while 
the  land  In  controversj[  was  granted  to  one  Coles, 
but  Identified  the  land  in  other  respects,  they  were 
properly  admitted  in  evidence  as  hearing  upon 
(he  question  of  payment  of  taxes. 


Appeal  from  district  court.  Bell  county. 

Action  of  trespass  to  try  title  brought  by 
John  R.  Seemuller  and  others,  heirs  of  Au- 
gustus Seemuller,  against  Paul  F.  Thornton 
and  George  J.  Carney.  Defendants  also 
made  Silas  Raggett  and  Peter  G.  Rncker 
parties  defendant,  they  being  the  grantors  of 
Thornton,  and  prayed  judgment  over  against 
them  in  case  plaintiffs  should  recover  judg- 
ment establishing  title  to  the  land.  The 
land  in  controversy  w^as  originally  patented 
to  Benjamin  L.  CJoIes.  It  is  admitted  that 
plaintiffs  were  entitled  to  judgment  for  the 
land,  unless  their  title  was  divested  by  oper- 
ation of  the  statute  of  limitations  of  Texas 
for  five  years,  which  land  had  been  held  for 
five  years  next  prior  to  the  filing  of  this  suit, 
during  which  time  defendants  had  had  ex- 
clusive, continuous,  and  adverse  possession, 
cultivating,  using,  and  enjoying  the  same. 
The  color  of  title  claimed  by  defendants  was 
a  tax-deed  purporting  to  have  been  executed 
on  the  7th  day  of  June,  1878,  by  W.  S.  Rath- 
er, tax  collector  of  Bell  county,  Tex.,  to  col- 
lect the  taxes  due  by  unknown  owner  or 
owners  to  the  state  of  Texas  and  Bell  county, 
as  assessed  against  him,  her, or  them,  for  the 
year  1877,  upon  320  acres  of  land  out  of  the 
B.  L.  Coles  320-acre  survey,  which  taxes 
amounted  to  the  sum  of  S2.67,  as  appears 
from  the  roll  of  said  county  for  the  year  1877. 
Said  land  was  sold  to  Silas  Raggett.  The  time, 
place,  or  manner  of  the  sale  is  not  stated. 
Deed  purports  to  be  dated  on  the  7th  day  of 
May,  1878,  but  was  acknowledged  on  the  7th 
day  of  June,  1878;  was  filed  for  record  on 
the  4th  day  of  December,  1880,  with  county 
clerk  of  Bell  county,  Tex.  The  payment  of 
taxes  by  defendants  during  the  time  of  their 
occupancy  was  not  conceded.  Defendants 
recovered  verdict  and  judgment.  Motion  for 
new  trial  was  duly  made  and  overruled,  and 
plaintiffs  appealed. 

Monteith  &  Ftirman,  for  appellants. 
Han-is  &  Saunders  and  ffeo.  W.  Tyler,  for 
appellees. 

Station,  0.  J.  It  is  conceded  that  appel- 
lants were  entitled  to  recover  the  land  in 
controversy,  unless  appellee  Thornton  had 
acquired  title  through  adverse  possession. 
No  question  is  made  as  to  the  ins»fficiencyof 
the  evidence  to  show  facts  necessary  to  the 
acquisition  of  title  to  land  under  the  Qve- 
years  statute  of  limitation.  It  is  claimed, 
however,  that  the  court  erred  in  admitting 
in  evidence  a  tax-deed  under  which  appellee 
claims,  and  in  admitting  some  tax-receipts, 
as  well  as  in  a  charge  given.  Appellee  of- 
fered in  evidence  a  tax-deed  under  which  he 
claimed,  executed  by  the  tax  collector  of  the 
county  in  which  the  land  was  situated.  The 
deed  on  its  face  professes  to  convey  the  S20 
acres  of  land  sued  for,  which  constitutes  the 
entire  grant,  and  no  objection  is  taken  to  its 
form ;  but  it  is  claimed  that  the  deed  had  been 
altered  since  its  execution  by  the  addition  of 
the  terminal  letter  to  the  name  of  the  origi- 
nal grantee.   The  land  was  patented  to  B.  L. 
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Coles,  and  It  was  insistod  In  the  court  below, 
as  it  is  here,  that  the  name  of  the  grantee 
was  written  in  the  deed  at  the  time  of  its  ex- 
ecution without  the  final  letter,  and  that  this 
has  been  since  inserted  witliout  authority. 
To  show  that  fact,  the  original  deed  was  sent 
up,  and  from  the  inspection  of  it  we  see  no 
reason  even  to  suspect  thHt  the  deed  has  been 
in  any  manner  altered  since  its  execution,  or 
that  it  is  not  in  every  respect  just  as  it  was 
first  written.  The  admission  of  the  tax-deed 
was  objected  to  on  the  following  grounds: 
That  it  did  not  appear  from  the  face  of  the 
deed  that  the  land  bad  been  assessed  as  prop- 
erty of  an  unknown  owner  before  advertise- 
ment and  sale;  that  it  did  not  appear,  except 
from  a  statement  in  the  deed,  that  time  for 
payment  of  taxes  had  expired  wbeo  sale  was 
made;  that  it  did  not  show  tliat  taxes  had 
been  demanded  of  the  owner,  except  through 
a  recital  in  the  deed:  that  the  deed  did  not 
sliow  how  the  levy  was  made;  that  the  deed 
did  not  show  how  long  tlie  land  was  adver- 
tised for  sale;  and  t)ecause  it  was  not  shown 
that  the  person  who  executed  it  was  author- 
ized to  exercise  the  power  of  tax  collector,  he 
signing  the  deed  in  that  capacity,  and  being 
shown  to  have  been  slieritf  of  the  county. 
The  deed  was  admitted  solely  as  a  basis  for 
limitation  pleaded,  and  the  charge  of  tlie  court 
carefully  required  the  jury  to  consider  it  for 
no  other  purpose.  The  instrument  offered 
in  evidence  was,  within  the  meaning  of  the 
statute,  a  "deed."  Whether  the  land  had 
been  properly  assessed,  the  time  for  making 
sales  for  unpaid  taxes  had  arrived,  the  land 
advertised  for  the  proper  time,  or  the  officer 
legally  empowered  to  make  the  sale  and  deed, 
would  be  important  inquiries,  if  the  deed  had 
beeu  ofFered  as  evidence,  within  itself,  of 
title;  but  it  was  not  offered  for  that  purpose, 
and  therefore  it  may  not  have  been  effective 
to  pass  title:  it  was  nevertheless  a  "deed." 
As  said  in  Wofford  v.  McKinna,  23  Tex.  43: 
"The  statute  intends  an  instrument  which  is 
really  and  in  fact  a  deed,  possessing  all  the 
essential  legal  requisites  to  consiitute  it  such 
inlaw;  •  •  *  'an  instrument  by  its  own 
terms,  or  with  such  aid  as  the  law  requires, 
assomingand  purporting  to  operate  as  acon- 
'  veyance;  not  that  it  shall  proceed  from  a  party 
liavlng  Utie,  or  must  actually  convey  title  to 
the  land;  but  it  must  have  all  the  constituent 
parts,  tested  by  itself,  of  a  good  and  perfect 
deed.' "  The  instrument  may  not  have 
passed  title  for  any  of  the  reasons  which 
would  have  deprived  the  officer  making  it  of 
power  to  sell  and  make  a  deed;  yet  it  was  in 
form  a  deed  professing  to  convey  the  land  in 
controversy,  executed  by  a  person  having 
power  under  given  facts  to  make  a  deed  that 
would  pass  title.  The  court  properly  admit- 
ted it  for  the  single  purpose.  It  is  urged 
that  the  court  erred  in  admitting  in  evidence 
tax-receipts  for  the  years  1884  and  1886. 
The  objection  made  was  that  the  receipts  did 
not  evidence  payment  of  taxes  on  the  land 
in  controversy.  These  receipts  showed  that 
tlie  taxes  were  paid  on  lands  granted  to  B.  L. 


Oole,  while  the  land  in  controversy  waa 
granted  to  B.  L.  Coles;  but  the  receipts  iden- 
tified the  land  by  the  correct  abstract  num- 
ber, and,  if  tlie  names  were  not  idem  tonana, 
the  court  properly  admitted  the  receipts,  and 
left  the  question  of  payment  of  taxes  on  the 
land  in  controversy  to  the  jury.  The  charge 
of  the  court  as  to  the  purpose  for  which  the 
deed  offered  in  evidence  might  be  used  was 
strictly  correct.  There  is  no  error  in  the 
judgment,  and  it  will  be  aiBrmed. 


Cook  v.  Cook. 
(Supreme  Court  of  Texas.    April  SO,  1890.) 

SPBCIFIO  FSBVOBMANCB— DeFKNSSB — QUIBTLNO 

Title. 
In  an  action  for  speoifio  performanoe,  and 
for  the  reoovery  of  land,  it  appeared  that  D.  oon- 
veved  the  land  to  defendant  In  trust  for  plaintiff, 
subject  to  the  payment  of  a  debt;  that  plaintifC 
paid  the  debt,  and  D.  executed  a  deed  to  plaintiff 
anthorizlnK  defendant  to  convey  to  plaintiff.  De- 
fendant, claiming  that  plaintiff  owed  him  certain 
sums  for  attorney's  fees  expended  by  him  in  per- 
fecting title  to  oertain  lands,  refused  to  oonvey. 
It  did  not  appear,  however,  that  the  transaction 
set  up  by  defendant  had  any  connection  with  the 
land  In  controversy.  Held,  that  plaintiff  was  en- 
titled to  a  decree  vesting  title  to  we  land  in  him. 

Commissioners'  decision.  Error  from  dis- 
trict court,  Grayson  county. 

This  is  an  action  for  specific  performance, 
brought  by  S.  A.  Cook  against  J.  M.  Cook, 
to  remove  cloud  from  title,  and  recover  150 
acres  of  land  described  in  plaintiff's  petition, 
brought  in  the  district  court  of  Grayson 
county,  August  18, 1884,  by  plaintiff  in  error 
against  the  defendant  in  error.  Plaintiff 
ctaimed  tliat  one  D.  A.  Cook  transferred  said 
land,  or  caused  it  to  be  transferred,  with  oth- 
er land,  to  defendant,  by  deed  absolute  on  its 
face,  but  which  was  in  reality  in  trust,  to  be 
held  by  said  defendant  for  plaintiff  subject 
to  a  debt  of  $980.30  with  interest;  that  prior 
to  November,  1882,  plaintiff  paid  said  debt 
to  defendant,  and  on  that  date  said  D.  A. 
Cook,  by  deed,  conveyed  said  land  to  plain- 
tiff, and  in  said  deed  authorized  saiiL  defend- 
ant to  convey  it  to  plaintiff,  but  that  defend- 
ant had  failed  and  refused  to  do  so,  claiming 
said  indebtedness  had  not  been  paid.  Trial, 
May  7,  1885,  by  jury.  Verdict  and  judgment 
for  defendant.  Motion  for  new  trial  over- 
ruled May  8,  1885,  and  notice  of  appeal  giv- 
en in  open  court.  Petition  and  bond  for  writ 
of  error  filed  April  30.  1887.  Writ  issued 
May  2,  and  served  May  3,  1887. 

The  first,  second,  and  third  assignments  re- 
late to.  the  same  thing,  and  will  be  treated 
together,  and  are  as  follows:  "(1)  Thecourt 
erred  in  the  first  charge  given  by  assuming 
that  S.  A.  Cook  was  indebted  to  J.  M.  Cook 
in  the  sum  of  $980.30,  thus  improperly  tak- 
ing the  question  of  fact  away  from  the  jury; 
(2)  the  court  erred  in  said  charge  by  con- 
struing the  writings  as  showing  an  indebted- 
ness by  S.  A.  Cook  to  J.  M.  Cook;  (8)  the 
court  erred  in  said  charge  by  saying  that  S. 
A.  Cook  claimed  to  have  paid  the  indebted- 
ness mentioned  therein,  when  bis  pleadings 
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and  testimony  deny  that  he  ever  owed  said 
debt."  First  proposition,  first,  second,  and. 
third  assignments.  "Tlie  court  erred  in  charg- 
ing that  the  papers  show  tliat  the  lands  are 
held  snbject  to  a  debt  of  9980.30  owed  by 
S.  A.  Cook,  when  the  papers,  pleadings,  and 
testimony  show  that  it  had  been  held  for  a 
debt  of  S980.i}0  that  D.  A.  Cook  formerly 
owed,  but  which  bad  been  paid;  (2)  the  tes- 
timony all  showing  the  payment  of  the  in-. 
debledness  for  which  the  land  had  been  held, 
the  court  in  the  charge  should  have  assumed 
its  payment. "  Statement  under  propositions, 
first,  second,  and  third  assignment. 

The  charge  complained  ot  was:  "The  sev- 
ei-iU  deeds  and  other  written  instruments 
used  in  evidence  vest  the  title  to  tlie  land  in 
controversy  in  the  defendant,  J.  M.  Cook, 
wliich  said  evidence  sliows  he  holds  in  trust 
for  S.  A.  Cook,  subject,  however,  to  the  pay- 
ment of  a  debt  of  $980.30,  with  interest  from 
April  1,  1879,  at  ten  per  cent,  per  annum, 
owing  by  S.  A.  Cook  to  J.  M.  Cook,  wbicli 
debt  the  said  S.  A.  Cook  claims  lias  been  ful- 
ly  paid  off  and  discharged.  In  order  for  the 
plaintiff  to  recover,  he  must  prove  by  a  pre- 
ponderance of  the  evidence  that  he  paid  off 
and  discharged  said  debt  in  full.  If  he  has 
done  so,  you  will  find  in  favor  of  the  plain- 
tiff; but,  if  he  has  not  proved  the  payment 
of  said  debt  In  full,  you  will  find  in  favor  of 
the  defendant." 

The  receipt  from  defendant,  J.  M.  Cook,  to 
D.  A.  Cook,  of  April  1, 1879,  stated  tliat  de- 
fendant held  the  land  in  controversy,  with 
various  other  lands,  in  trust,  subject  to  a 
debt  owing  defendant  of  $980.30,  and  bear- 
ing 10  per  cent,  interest.  Plaintiff  testified: 
The  land  in  controversy  was  iield  in  trust  by 
J.  M.  Cook  for  the  payment  of  8970  and  some 
cents  due  him  by  D.  A.  Cook;  that  said 
amount  had  been  fully  paid  by  the  sale  of  a 
tract  of  laud  belonging  to  plaintiff  for 
9825,  and  by  the  payment  to  one  Webb  of 
a  note  for  9200,  which  J.  M.  Cook  owed  him, 
and  tliat  the  amount  for  which  defendant 
held  the  jands  had  been  fully  paid.  D.  A. 
Cuok  testified  that  8.  A.  Cook  liiul  transferred 
to  witness  his  interest  in  the  lands  mentioned 
in  the  receipts  from  J.  M.  Cook,  and  that 
the  land  in  controversy  is  part  of  said  land, 
and  that  be  had  deeded  the  land  in  contro- 
versy to  plaintiff  in  1882.  Said  deed  was  al- 
so in  evidence.  Defendant  himself  testified 
that  he  received  the  tract  of  land  for  9825,  and 
that  the  note  for  9200,  which  he  owed  Crold- 
en,  had  been  paid  by  plaintiff's  direction, 
and  that  these  amounts  should  go  to  the  cred- 
it of  D.  A.  Cook  on  the  9980.30  mentioned  iu 
his  receipt  to  D.  A.  Cook. 

Tlie  fifth  and  sixth  assignments  of  error 
relate  to  the  same  subject,  will  be  treated  to- 
gether, aresulBcieut  propositions,  and  areas 
follows:  "(5)  The  court  erred  in  said  second 
charge  by  making  the  land  in  controversy 
liable  to  the  expense  of  perfecting  the  title  to 
other  land;  (6)  the  verdict  was  against  the 
evidence,  and  the  court  erred  in  not  granting 
a  new  trial,  because  the  testimony  shows 


that  the  debt  secured  by  the  land  had  been 
paid." 

S.  8.  Feara  and  /.  W.  Finley,  for  plaintiff 
in  error. 

HoBBT,  J.,  (after  ttating  Uie  facts  sub- 
ttanUally  as  above.)  The  land  in  contro. 
versy  was  held  in  trust  by  defendant  to  se- 
cure a  debt  of  9980.30.  The  plaintiff  testi- 
fied tliat  said  indebtedness  was  paid  in  full 
before  suit  by  a  tract  of  land  at  8825,  and 
the  payment  of  a  $200  note  that  defendant 
owed.  Defendant  testified  that  he  received 
the  tract  of  land  for  9825,  and  the  payment 
of  the  note  by  plaintiff  wliicli  defendantowed 
one  Golden,  amounting  to  9200,  and  that 
these  amounts  should  go  to  the  credit  of  D. 
A.  Cook  on  the  9980.30  mentioned  in  the  re- 
ceipt to  D.  A.  Cook,  which  receipt  was  meant 
to  contain  the  name  of  S.  A.  Cook  instead  of 
D.  A.  Cook.  D.  A.  Cook  conveyed  the  land 
to  plaintiff  fn  November,  1882.  There  are 
several  errors  assigned  by  the  appellant  which 
we  think  would  necessitate  a  reversal  of  this 
cause.  But  there  is  only  one,  we  believe, 
need  be  considered,  in  view  of  the  fact  that 
the  case  as  developed  can  be  finally  disposed 
of  by  the  rendition  of  a  decree  in  the  supreme 
court.  Tlie  action  is  one  to  remove  clouds 
from  the  title  to,  and  for  the  recovery  of,  150 
acrea  of  land,  described  in  the  petition, 
brought  in  the  district  court  of  Grayson 
county,  August  18,  1884,  by  plaintiff  in  er- 
ror against  the  defendant  in  error.  Plain- 
tiff claimed  that  one  D.  A.  Cook  transferred 
said  land,  or  caused  it  to  be  transferred,  with 
other  land,  to  defendant,  by  deed  absolute  on 
its  face,  but  which  was  in  reality  in  trust,  to 
be  held  by  said  defendant  for  plaintiff  sul>- 
ject  to  a  debt  of  9980.30  with  interest;  that 
prior  to  November.  1882,  plaintiff  paid  said 
debt  to  defendant,  and  on  that  date  said  D. 
A.  Cook,  by  deed,  conveyed  said  land  to 
plaintiff,  and  in  said  deed  authorized  defend- 
ant to  convey  it  to  plaintiff,  but  that  defend- 
ant had  failed  and  refused  to  do  so,  claiming 
said  indebtedness  had  not  been  paid.  Trial, 
May  7,  1885,  by  jury.  Verdict  and  judg- 
ment for  defendant.  Motion  for  new  trial 
overruled  May  8,  1885,  and  notice  of  appeal 
given  in  open  court. 

The  sixth  assignment  is  that  "the  verdict 
was  against  the  evidence,  and  the  court  erred 
in  not  granting  a  new  trial,  because  the  tes- 
timony shows  that  the  debt  secured  by  the 
land  had  been  paid."  The  proof  in  the  case 
showed  that  the  land  in  controversy  was  held 
in  trust  by  J.  M.  Cook,  the  defendant  in 
error,  for  the  payment  of  about  9980.30;  that 
this  amount  had  been  paid  to  J.  M.  Cook  by 
the  sale  of  a  tract  of  land,  owned  by  plain- 
tiff, wtiich  realized  the  sum  of  9825,  and  Uie 
payment  of  the  note  to  one  Webb,  due  from 
defendant,  amounting  to  9200.  These  facts 
are  not  disputed  by  the  defendant.  Hut  it 
appears  from  his  testimony  that  the  plaintiff 
and  he,  who  were  partners  in  the  acquisition 
of  land,  at  one  time  owed  (or  so  defendant 
claimed)  the  latter  foe  amounts  lbs  hater 
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paid  to  attornejB  for  services  in  perfecting 
titles  to  other  lands  In  which  they  were  in- 
terested. But  it  is  not  mnde  to  appear,  even 
if  the  plaintiff  was  bound  for  siicli  sums  of 
money  to  defendant  as  claimed,  that  this  had 
«ny  connection  with  or  reference  to  tlie  land 
involved  in  this  suit.  The  testimony,  bow- 
ever,  discloses  that  the  appellee  had  no  au- 
thority to  pay  attorney's  fees  to  any  one,  from 
the  plaintiff.  Whatever  obligations  may  have 
been  Incnrred  by  the  plaintifC  for  the  payment 
of  attorney  fees,  or  other  expenses  in  per- 
fecting the  titles  to  the  lands  in  which  he 
and  appellee  were  interested,  were  matters 
wholly  foreign  to  the  question  inTolved  in 
this  suit.  The  proof  showed  that  plaintiff 
bad  conveyed  Uie  land  by  absolute  deed  to 
the  defendant;  but,  as  already  stated,  it  was 
undisputed  that  the  land  was  held  in  trust 
by  defendant  to  secure  a  debt  of  9980.80. 
which,  it  is  clear  from  the  evidence,  plaintiff 
faas  paid.  Having  performed  the  conditions 
of  the  deed  of  trust  or  mortgage,  the  land 
necessarily  reverts  to  plaintiff;  and,  upon 
the  failure  of  the  defemiant  to  convey,  the 
former  is  entitled  to  a  decree  vesting  title. 
The  plaintiff  is.  under  the  facts,  entitled  to 
sach  decree,  and  we  think  the  judgment  of 
the  court  shoald  be  reversed  and  remanded. 

-  Statton,  C.  J.  Beport  of  the  commission 
<»t  appeals  examined,  their  opinion  adopted. 
and  the  judgment  reversed  and  the  cause  re- 
manded. 


MoTON  «t  ctl,  0.  Hull. 
^uvreme  Court  of  Texat.    April  29, 1890.) 

QaBSIBBMENT— W^eU— EXEUPTIONB. 

1.  Sayles'  Civil  St.  Tex.  art.  i2S35,  provides 
that  current  wages  for  personal  service  shall  be 
exempt  from  attacbment  or  execmtion.  Plaln- 
tiil,  a  resident  of  Tessa,  was  indebted  to  de- 
fendant also  a  resident  of  Texas,  and  was  em- 
ployed by  a  corporation  doing  business  In  Texas, 
and  also  in  Hlssonrl.  Defendant,  in  order  to  se- 
-cnre  p^ment  of  his  olalm,  brought  suit  against 
plainuff  in  Missouri,  and  garnished  his  wages  In 
the  bands  of  the  corporation.  Held,  that  injunc- 
tion would  lie  to  restrain  defendant  from  prose- 
cnting  his  claim  in  Missouri  by  a  garnishment  of 
wages  exempt  by  the  laws  of  Texas. 

2.  The  allegations  of  plaintiff's  petition,  to 
the  effect  that  on  the  day  the  gamisnment  pro- 
ceedings were  begun  plaintiff  and  defendant  were 
residents  of  Texas,  and  had  been  for  several  years 
past,  and  were  now  residents  of  Texas,  are  suffl- 
oient  as  to  the  residence  of  the  parties. 

Ck>mmis8ionei-s'  decision.  Appeal  from 
district  court,  Orayson  county. 

Otis  Hull  brought  suit  in  the  district  court, 
April  18,  1887,  to  restrain  Moton  A>Son  from 
prosecuting  a  garnishment  suit  in  justice's 
court,  Sedalia,  Mo.,  in  which  the  Missouri 
PaciBc  Bailway  Company  was  garnishee,  and 
appellee  defendant.  The  petition  alleged  that 
all  parties  reside  In  Grayson  county,  Tex.: 
that  appellee's  claim  against  said  railway 
company  was  current  wages  for  personid 
service;  and  that  the  resoit  to  the  Missouri 
court  was  in  fraud  of  our  laws,  and  to  sub- 
ject exempt  property  to  the  payment  of  ap- 
pellants' claim.  Appellants  moved  to  dis- 
V.13S.W.  no.  15—54 


solve  the  Injunction  (1)  for  want  of  jnriHdio- 
tion  to  issue  it;  {2)  because  no  ground  is 
shown  for  eqaitable  interference,  the  plain- 
tiff having  a  complete  remedy  at  law;  (3)  fox 
the  reasons  set  forth  in  the  sworn  answer, 
said  answer  alleging,  among  other  things, 
that  plaintiff  was  justly  indebted  to  defend- 
ants, which  he  refused  and  failed  to  pay,  and 
that  the  sole  object  of  bringing  the  suit  io 
Missouri  wras  to  collect  said  debt,  and  not  in 
fraud  of  our  courts  or  laws.  This  motion 
was  overruled  by  the  court.  A  trial  was  had, 
and  jndgment  was  rendered  June  2,  1887,  ia 
favor  of  plaintiff,  for  costs  and  perpetuating 
the  injunction.  From  this  judgment  defend- 
ants appeal. 

i3.  S.  Fears  and  /.  W.  Finley,  for  appel- 
lants.   Sandifer  <&  Moadey,  for  appellee. 

HOBBT,  J.,  (t^fter  stating  the  /acts  sub- 
stantially as  above.)  The  leading  question 
in  the  case  presented  under  assignments  in 
proper  form  is  whether  the  courts  of  this 
state  have  the  power,  upon  the  petition  of  a 
resident  of  this  state,  to  whom  current  wages 
for  personal  services  are  due,  to  restrain, 
through  the  process  of  injunction,  a  citizen 
of  the  county  in  which  the  suit  by  injune> 
tion  is  commenced  from  proceeding  in  an- 
other state  by  a  writ  of  garnishment  to  seize 
such  current  wages  for  personal  service,  with 
purpose  of  evading  by  such  garnishment  pro- 
ceeding tlie  constitution  and  laws  of  this 
state,  whicli  expressly  exempt  from  such 
seizure  or  attachment  said  current  wages. 
The  correct  rule  upon  this  subject  we  under- 
stand to  be  is  that,  if  the  averments  of  the 
petition  for  injunction  are  of  such  a  charac- 
ter as  to  make  it  the  duty  of  the  court  to  re- 
strain or  enjoin  the  party  from  instituting  or 
conducting  like  proceedings  in  a  court  of  this 
state,  it  would  be  a  proper  case  for  restrain- 
ing him  by  a  similar  process  from  prosecuting 
such  suit  in  the  courts  of  another  state. 
Dehon  v  Foster,  4  Allen,  550.  In  the  case 
of  Snook  V.  Snetzer,  25  Ohio  St.  519,  and 
Dehon  v.  Foster,  4  Allen,  550.  it  was  declared 
to  be  clear  and  indisputable  that  a  court  of 
chancery  upon  the  statement  of  a  proper  case 
possessed  the  power  to  restrain  persons  with- 
in its  jurisdlotion  from  prosecuting  suits 
either  in  its  own  courts  or  of  other  states  or 
foreign  countries.  This  power  or  authority 
is  exercised  upon  the  ground  of  the  right  of 
the  state  to  compel  its  citizens  to  respect  its 
laws  beyond  its  territorial  jurisdiction.  "Al- 
though the  courts  of  one  country  have  no  au- 
thority to  stay  proceedings  in  the  courts  of  an- 
other, they  have  an  undoubted  authority  to 
control  all  personsand  things  within  theirown 
territorial  limits.  Wlien,  therefore,  both  par- 
ties to  a  suit  in  a  foreign  country  are  resident 
within  the  territorial  limits  of  another  coun- 
try, the  courts  of  equity  in  the  latter  may  act 
in  personam  upon  those  parties,  and  direct 
them  by  injunction  to  proceed  no  further  in 
such  suit."  Such  is  the  principle  laid  down 
by  Mr.  Justice  Story.  Story,  Eq.  Jur.  §899. 
The  exercise  of  this  power  does  not  proceed 
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upon  any  olaim  of  right  to  intei-fere  with  or 
In  any  manner  control  or  stay  the  proneed- 
Ings  in  the  courts  of  another  state,  but  upon 
the  ((round  that  the  person  to  whom  the  re- 
straining process  is  directed  is  residing  with- 
in the  court's  jurisdiction,  and  that  he  is  in 
the  power  of  the  court  issuing  such  process. 
Keyser  t.  Bice,  47  Md.  213.  The  decree  acts 
directly  npon  tlie  person,  and  its  validity  as 
to  him  is  not  affected  by  the  fact  that  it  does 
not  extend  to  the  court  in  which  the  proceed- 
ings are  directed  tu  be  restrained.  In  Snook 
T.  Snetzer.  25  Ohio  St.  516.  it  was  decided 
that  a  citizen  of  Ohio  coulrl  be  enjoined  from 
prosecuting  an  attachment  in  another  state 
against  a  citizen  of  Ohio  to  subject  to  the 
payment  of  his  claim  the  earnings  of  the 
debtor,  which  by  the  laws  of  Ohio  were  ex- 
empt from  the  payment  of  such  claim.  See, 
also,  Engel  v.  Scheuerman,  40  6a.  209.  In 
Keyser  v.  Bice,  47  Md.  supra,  it  was  held,  in 
effect,  that  it  was  against  equity  for  a  cred- 
itor to  evade  the  laws  of  his  own  country  in 
order  to  thereby  obtain  a  preference  over 
other  creditors..  As  such  was  the  necessary 
effect  of  the  garnishment  proceeding  in  Mis- 
souri, such  will  be  presumed  to  have  been 
the  purpose  of  the  creditor  in  this  case.  We 
are  of  opinion  that  the  court  rightly  perpetu- 
ated the  injunction.  See  Whart.  Confl.  Laws, 
§  711a.  Tlie  petition,  we  think,  sufficiently 
alleged  that  the  residence  of  plaintiff  was  at 
the  time  of  the  proceedings  in  garnishment 
in  this  state.  The  petition  was  filed  April 
18,  1887,  and  alleged  that  appellants  and  ap- 
pellee reside  in  the  city  of  Uenison,  in  said 
county  of  Grayson,  "where  they  now  are  and 
for  several  years  have  been  residents;  that 
on  March  18,  1887,  and  for  many  months 
hitherto,  appellee  had  been  engaged  in  the 
employ  of  the  Missouri  PaciUc  Ballway  Com- 
pany in  the  shops  of  said  company  in  the 
city  of  Denison,  said  county  and  state;  that 
on  March  12,  1887,  the  garnishment  suit  was 
instituted  in  Sedalia,"  etc.  The  evidence 
fully  sustained  these  averments.  There  is 
no  error  in  the  judgment,  and  we  think  it 
should  be  affirmed. 

Statton,  C.  J.  Beport  of  the  commissioa 
tt  appeals  examined,  their  opinion  adopted, 
and  ttie  judgment  affirmed. 


Chanet  0.  Coleman. 

(Supreme  Court  of  Texas.    April  89, 1890.) 
OAMOELia.Tioi«  or  Dees — Falsb  Reprebenta.tions 

— BVIDBNCB. 

1.  PlaintlS  conveyed  to  defendant  land  in  Tex- 
as in  consideration  of  the  conveyance  by  defend- 
ant to  him  of  land  in  Tennessee,  and  the  payment 
of  t:2ao.  In  an  action  for  the  cancellation  of  plain- 
tiff's deed  to  defendant  on  the  ground  that  defend- 
ant had  misrepresented  the  value  of  the  land  in 
Tennessee  to  induce  him  to  make  the  exchange, 
defendant  answered,  alleging  that  plaintiff  had 
misrepresented  the  value  of  the  land  in  Texas,  by 
which  defendant  was  misled.  Held,  that  excep- 
tions to  such  allegations  in  the  answer  were  prop- 
erly sustained. 

a.  Defendant  had  the  right  to  recover  for  val- 
uable improvements  made  by  him  on  the  land,  and 


his  claim  for  such  improvements  was  properly  set 
out  in  the  answer. 

8.  Testimony  to  the  effect  that  the  land  con- 
veyed by  defendant  had  prior  to  the  conveyance 
been  offered  at  auction,  and  the  highest  bid  there- 
for was  so  low  that  no  sale  was  mMe,  was  improp- 
erly admitted;  there  being  nothing  to  show  that 
there  were  more  than  two  or  three  persons  pres- 
ent, or  that  the  bid  was  made  in  good  faith. 

Appeal  from  district  court,  Denton  county. 

Action  by  J  £.  Coleman  against  L.  J. 
Chaney  for  the  cancellation  of  a  deed  and  re- 
conveyance of  lands.  Judgment  for  plain- 
tiff, and  defendant  appealed. 

Jagoe  &  Ponder,  fur  appellant.  Smith  it 
Batorff,  for  appellee. 

Henry,  J.  This  suit  was  brought  by  ap- 
pellee. The  petition  charges  that  plaintiff, 
on  the  2d  day  of  September,  1886.  owned, 
and  then  conveyed  to  the  defendant,  a  tract 
of  land  in  the  county  of  Denton,  state  of 
Texas,  which  it  particularly  described;  that 
the  consideration  of  the  conveyance  was  a 
tract  of  land  in  Sumner  county,  Tenn.,  which 
was  conveyed  by  defendant  to  plaintiff,  and 
•200  in  money  paid  to  plaintiff  by  defendant; 
Uiat  the  quality  and  value  of  the  Tennessee 
land  were  misrepresented  to  plaintiff  by  de- 
fendant, as  was  also  the  character  of  the  im- 
provements situated  thereon.  Plaintiff  of- 
fered to  return  the  $200  in  money,  and  re- 
convey  to  defendant  the  Tennessee  land,  and 
prayed  for  a  cancellation  of  his  deed  for  the 
Denton  county  land.  The  defendant  an- 
swered, denying  the  charges  of  fraud  made 
against  him,  and  resisting  the  relief  sought 
by  plaintiffs.  He  pleaded  valuable  improve- 
ments placed  by  him  on  the  Denton  county 
land,  and  charged  that  plaintiff  was  guilty  of 
fraudulent  conduct,  by  which  defen<lant  wsis 
misled  and  imposed  upon,  with  regard  to  the 
value  of  that  tract.  The  court  sustained  ex- 
exceptions  to  so  much  of  the  answer  as  re- 
lated to  improvements,  and  to  deception 
practiced  by  plaintiff  upon  the  defendant. 
The  plaintiff  recovered. 

Defendant,  when  sued  for  the  cancellation 
of  the  deed  for  the  land  conveyed  to  him  on 
the  ground  that  he  had  fraudulently  pro- 
cured it  by  means  of  false  representations 
made  by  him  to  his  vendor,  could  not  be  per- 
mitted to  defeat  a  recovery,  and  continue  to 
hold  the  land,  on  the  ground  that  his  vendor 
had  also  misrepresented  the  land  conveyed 
by  him.  In  that  respect,  plaintiff's  excep- 
tions to  the  answer  were  properly  sustained. 
In  the  case  of  State  ▼.  Snyder  this  court 
quoted  with  approval,  when  discussing  the 
subject  of  fraudulent  conveyances,  the  fol- 
lowing extract  from  Fomeroy's  Equity  Juris- 
prudence: "It  may  be  reganled  as  a  univer- 
sal rule  governing  the  court  of  equity,  in  the 
administration  of  its  remedies,  that,  what- 
ever may  be  the  nature  of  the  relief  sought 
by  the  plaintiff,  the  equitable  rights  of  the 
defendant  growing  out  of,  or  intimately  con- 
nected with,  the  subject  of  the  controversy 
in  question  will  be  protected;  and  for  this 
purpose  the  plaintiff  will  be  required,  as  s 
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condition  to  his  obtaining  the  relief  which  he 
aska,  to  acknowledge,  admit,  provide  for,  se- 
cure, or  allow  whatever  equitable  rights,  if 
any,  the  defendant  may  have,  and  to  that 
end  the  coui't  will,  by  its  atflrmative  decree, 
award  to  the  defendant  whatever  reliefs  may 
be  necessary  in  order  to  protect  and  enforce 
those  rights."  66Tex.69iJ.  In  Kerr  on  Fraud 
and  Mistake,  it  is  said:  "The  terms  on  which 
a  reconveyance  will  be  ordered  are  the  repay- 
ment of  the  purchase  moneys,  and  all  sums 
laid  out  in  improvements  and  repairs  of  a 
permanent  and  substantial  nature,  by  which 
ttie  present  value  is  improved,  with  interest 
thereon  from  the  times  when  they  were  act- 
ually disbursed.  On  the  other  hand,  charges 
for  the  deterioration  of  the  property  must  be 
set  off  against  the  allowances  .for  permanent 
improvements.  The  party  in  possession 
must  also  account  for  all  rents  received  by 
blm,  and  for  all  profits,  such  as  moneys  aris- 
ing from  the  sale  of  timber,  or  from  working 
mines,  with  interest  thereon  from  the  times 
of  the  receipt  thereof.  He  must  also  pay  an 
occupation  rent  for  such  part  of  the  estate  as 
may  have  been  in  his  actual  possession." 
Pages  345,  846.  We  think  the  court  erred 
In  sustaining  the  exceptions  to  defendant's 
claim  for  the  value  of  permanent  and  bene- 
ficial improvements.  On  another  trial,  such 
improvements  on  the  one  band,  and  the  value 
of  use  and  occupation  on  the  other,  should 
be  considered. 

Appellant  complains  of  the  exclusion  of 
evidence  offered  by  him  showing  the  value 
of  some  farms  adjoining  the  one  sold  by  him 
to  plaintiff.  We  think  the  evidence  was 
properly  excluded.  The  question  was  as  to 
the  value  of  the  farm  conveyed  to  plaintiff 
by  defendant.  It  is  not  readily  seen  bow  its 
value  can  be  correctly  shown  by  comparing 
it  with  others,  as  was  proposed  to  be  done  by 
the  defendant  in  this  case.  The  farm  in 
question  was  an  improved  one,  and  was  val- 
ued in  the  trade  as  such.  Before  a  value 
can  be  given  to  it  by  proving  the  average 
value  of  farms  in  that  vicinity,  it  should  be 
proved  that  the  improvements,  and  other 
things  to  be  considered  in  estimating  its 
value,  correspond  with  like  things  and  the 
farms  with  which  it  is  classed.  That  was 
not  done  in  this  case;  and  it  is  not  propable 
that  it  can  be  done,  or  that  a  proper  predi- 
cate can  be  laid  for  the  adoption  of  such  a 
method  of  estiiblisbing  its  value,  instead  of 
proving  it  directly. 

A  witness  for  plaintiff,  after  testifying 
that  the  Tennessee  farm  that  had  been  rep- 
resented by  defendant  to  plaintiff  to  be  worth 
$1,000  was  nut  worth  over  $200,  was  permit- 
ted, over  defendant's  objections,  to  stale: 
"When  Mr.  Chaney  left  here,  three  years 
ago,  he  tried  to  sell  the  place;  and  I  bid  $1.15 
per  acre  for  it,  and  1  was  the  highest  bidder. 
Chaney  had  a  by-bidder  there,  and  he  bid 
over  me,  and  there  was  no  sale.  Bill  Fugua 
bid  one  dollar  an  acre  for  it."  While  this 
evidence  suggests  that  the  land  had  been  of- 
fered for  sale  to  the  highest  bidder  at  publio 


auction,  it  does  not  disclose  that  there  were 
more  than  two  competitors,  or  more  thnn 
three  persons,  present.  We  do  not  find  in 
the  record  any  other  evidence  relating  to  an 
auction  or  bidding  for  the  land.  If,  in  any 
case,  what  was  bid  for  land  when  it  was  of- 
fered for  sale  can  be  received  as  evidence  of 
its  value,  it  can  only  be  when  the  circum- 
stances and  conditions  attending  the  trans- 
action are  explained  so  that  the  court  may 
have  the  means  pf  estimating  the  weight  of 
the  testimony.  In  this  case  the  evidence 
should  have  been  excluded.  Except  as  indi- 
cated, we  find  no  error  in  the  rulings  of  the 
court  upon  the  admission  or  rejection  of  evi- 
dence. 

The  charge  given  by  the  court  correctly 
presented  the  law  upon  the  issues  in  the 
cause.  The  only  criticism  that  can  be  justly 
attitched  to  it  is  that  it  went  somewhat  be- 
yond what  was  strictly  required  in  present- 
ing the  issues  arising  out  of  the  evidence. 
We  deem  it  unnecessary  to  discuss  other 
objections,  as  they  are  not  such  as  are  likely 
to  recur  upon  another  trial.  The  judgment 
is  reversed,  and  the  cause  is  remanded. 


Cleveland  v.  Simpson  et  al. 
(Supreme  Cmirt  of  Texas.    AprU  39, 1890.) 

BlXBODTION  —  ViUDlTT  —  COHrOBHAKCI  TO  JUDO- 
METtT. 

Under  Rev.  St.  Tex.  art  2281,  providing  that 
executions  shall  correctly  describe  the  juclKment, 
stating  the  names  of  the  parties,  an  ezeouuon  is- 
sued in  the  name  of  C.  alone,  on  a  judgment  ren- 
dered in  favor  of  C.  and  L.  as  partners.  Is  not  au- 
thorized by  the  judgment,  and  a  sale  of  lands  there- 
under is  invalid. 

Appeal  from  district  court,  Hill  county. 

This  was  an  action  of  trespass  to  try  title, 
brought  by  W.  D.  Cleveland  against  M.  A. 
Simpson  and  S.  Mason.  It  appeared  that  on 
the  4lh  day  of  March,  1887,  W.  D.  Cleveland 
&  Co.,  a  firm  composed  of  W.  D.  Cleveland 
and  C.  Lombardy,  procured  a  judgment 
against  Dyer  &  Driggs,  a  drm  composed  of 
H.  L.  Dyer  and  H.  G.  Driggs,  and  against 
U.  L.  Dyer  individually,  for  the  sum  of 
$2,521.83.  On  the  31st  day  of  August,  1887, 
an  execution  w<is  issued,  conforming  in  every 
respect  to  tbeal>ove-mentioned  judgment,  e.Y- 
cept  that  it  recites  a  judgment  in  favor  of 
W.  D.  Cleveland,  instead  of  W.  D.  Cleveland 
&  Co.,  a  firm  composed  of  W.  D.  Cleveland 
and  C.  Lombardy.  The  return  on  this  execu- 
tion shows  that  on  the  31st  day  of  August, 
1887,  a  leVy  was  made  on  the  house  and  lot 
in  controversy,  as  the  property  of  Dyer  & 
Driggs,  and  that  said  4)roperty  was,  after 
having  been  duly  advertised,  sold  to  W.  D. 
Cleveland.  On  the  4tli  day  of  October,  1887, 
the  sheriff  executed  a  deed  to  W.  D.  Cleve- 
land, conveying  to  him  the  property  in  con- 
troversy, by  virtue  of  the  levy  and  execution 
aforesaid,  a  consideration  of  $200  l>eing  men- 
tioned. Article  2281  of  the  Revised  Statutes 
of  Texas  provides  that  executions  shall  cor- 
rectly describe  the  judgment,  stating,  among 
other  things,  the  names  of  the  parties  there- 
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to.    There  was  judgment  for  defendants,  and 
plaintiff  appealed. 

McKinnon  &  Carlton  and  Jones  &  Kendall, 
for  appellant.  V.  H.  &  Thos.  Day,  for  ap- 
pellees. 

Hbnby,  J.  This  was  an  action  of  trespass 
to  trj  title,  brought  by  appellant.  The  de- 
fendant pleaded  "Not  guilty."  The  cause 
was  tried  by  the  court  without  a  jury.  The 
c»nclusiona  of  fact  filed  by^the  court  show 
that  the  plaintift  deraigned  his  title  to  the 
premises  as  follows:  W.  D.  Cleveland  and 
C.  lionbardy,  composing  the  firm  of  W.  D. 
Cleveland  &  Co.,  recovered  in  the  district 
court  of  HUl  county  a  judgment  for  money 
against  Dyer  &  Driggs  and  H.  L.  Dyer. 
Execution  upon  the  judgment  was  issued  in 
the  name  of  W.  D.  Cleveland  alone,  and 
Iwied  upon  the  property  in  controversy,  pur- 
aoant  to  which  it  was  sold  by  the  sheriff,  and 
deeded  to  plaintiff.  The  execution  was  not 
anthorized  by  the  judgment,  and  the  sale  and 
deed  made  under  it  cannot  be  sustained. 
Bev.  St.  art.  2281;  Battle  v.  Quedry,  58  Tex. 
Ill;  Criswell  v.  Bagsdale,  18  Tex. 443.  The 
Judgment  is  reveised,  and  the  cause  is  i-e- 
manded. 


Chestnutt  t>.  Pollard, 
(Supreme  Cowrt  of  Texas.    April  29, 1890.) 

JuseUBHT  BT  C0NFI88ION — RbOOHDS— COBBBO- 

noH. 

1.  Where  a  Jadgment  is  confessed  tty  defend- 
aat,  who  was  served  with  process,  and  answered, 
■■d  upon  confession  was  granted  a  stay  of  eze- 
cation,  the  Judgment  wiU  not  be  set  aside  on  the 
Kround  that  no  affidavit  of  the  Justness  of  the 
debt  wag  filed,  as  required  by  Rev.  St.  Tez.  art. 
1M7,  providing  that  where  Judgment  ts  rendered 
Iqr  oonfession  the  jastneas  of  the  deht  must  be 
sworn  to  by  the  person  in  whose  favor  the  judg- 
ment Is  confessed. 

a.  The  district  conrt  has  authority,  on  proper 
proof,  to  correct  Its  miDutes  In  soy  action,  even 
after  suoh  action  has  been  removed  to  the  superior 
court  by  appeal  or  writ  of  error. 

Appeal  from  district  court,  Clay  county. 

This  action  was  brought  by  Q.  J.  Pollard 
against  J.  G.  Chestnutt  upon  a  promissory 
note,  and  to  enforce  a  vendor's  lien  for  its 
payment.  There  was  judgment  for  plaintiff, 
and  defendant  appeals.  Rev.  St.  Tex.  art. 
1847,  provides  that  any  person  indebted,  or 
against  whom  a  cause  of  action  exists,  may, 
without  process,  appear  in  person  or  by  attor- 
ney, and  confess  judgment  therefor  in  open 
court;  but  in  such  case  a  petition  shall  be 
filed,  and  the  justness  of  the  debt  or  cause  of 
action  be  sworn  to  by  the  person  in  whose 
favor  the  judgment  is  confessed. 

J.  0.  Chestnutt,  pro  se.  James  S.  Burta, 
tot  appellee. 

Gaimbs,  J.  The  appellee  instituted  a  suit 
against  appellant  upon  a  promissory  note,  and 
to  enforce  a  vendor's  lien  for  its  payment. 
The  number  of  this  suit  was  422.  Cause  No, 
409,  upon  the  docket  of  the  same  court,  was 
a  suit  for  divorce,  in  which  T.  D.  JMorris  was 
phiintifl,  and  Joanna  Morris  was  defendant. 


The  plaintiff  in  the  case  flisl  mentioned  ob- 
tained a  recovery,  but  in  entering  the  judg- 
ment upon  the  minutes  the  number  of  the 
second  suit  was  stated  in  the  style  of  the 
cause.  The  plaintiff  in  error  thereupon  sued 
out  tills  writ  of  error  complaining  of  the 
judgment  of  defendant  in  error  against  Imn, 
gave  bond,  and  caused  a  writ  of  supersedeas 
to  issue.  He  also  filed  in  this  court  a  tran- 
script, whicli  contains  the  petition,  citation, 
and  judgment  in  cause  No.  409,  of  Morris  y. 
Morris,  but  which  embraces  neither  tlie  judg- 
ment described  in  bis  writ  of  error,  nor  the 
pleadings  in  the  case  in  which  that  judgment 
was  rendered.  The  defendant  in  error  has 
filed  a  full  transcript  of  the  proceedings  in 
his  case,  and  has  moved  the  court  to  consoli- 
date the  two  proceedings.  The  latter  is  evi- 
dently a  more  complete  transcript  than  the 
former,  and  therefore  the  motion  is  granted. 

Tlie  plaintiff  in  error  first  complains,  in 
substance,  that  the  court  erred  in  rendering 
judgment  against  him  in  a  suit  in  which  he 
was  not  a  party,  and  in  which  he  had  neither 
been  cited  nor  appeared.  This  assignment 
is  based  upon  the  theory  that,  l>ecause  in  the 
judgment  entry  the  number  of  another  suit 
was  given  in  the  style  of  the  case,  it  was  a 
judgment  in  such  other  suit.  The  assign- 
ment is  frivolous.  The  names  of  the  parties, 
and  the  subject-matter  of  the  judgment,  in 
connection  with  the  petition,  show  that  the 
number  stated  was  a  mere  clerical  error,  and 
identify  the  case  beyond  any  controversy. 
Besides,  since  the  writ  of  error  was  sued  out. 
upon  motion  of  the  plaintiff,  the  court  below 
has  made  an  order  so  amending  the  judgment 
as  to  give  it  the  proper  number. 

It  is  insisted,  however,  that,  after  the  Jo- 
riadicLion  of  this  court  attached,  the  court 
below  liad  no  power  to  correct  the  minutes. 
It  is  true  that  after  an  appeal  or  writ  of  error 
has  been  perfected  the  district  court  has  no 
further  jurisdiction  in  the  cause  until  it  be 
remanded.  But  a  court  tias  authority,  upon 
proper  proof,  to  correct  its  minutes  at  any 
time  so  as  to  make  them  present  a  faithful 
record  of  its  action.  Cowan  v.  Ross,  28  Tex. 
227;  McNairy  v.  Castleberry,6Tex.286;  Rus- 
sell V.  Miller,  40  Tex.  495.  The  defendant 
below  had  notice  of  the  motion,  and  the  en- 
try upon  the  judge's  docket  showed  conclu- 
sively that  the  amendment  was  proper.  Xiro- 
ines  V.  Ximines,  48  Tex.  458.  We  Uiink, 
however,  it  was  unnecessary. 

There  is  no  substance  in  the  assignments 
of  error  presented  in  the  brief.  But  defend- 
ant in  error  has  suggested  delay,  and  we  have 
had  some  difficulty  in  determining  whether 
we  should  not  reverse  the  judgment  upon  the 
ground  that  it  purports  to  be  a  judgment  by 
confession,  and  that  the  justness  of  the  debt 
was  not  sworn  to  by  the  plaintiff.  Rev.  St. 
art.  1347.  But  a  judgment  by  confession  is 
not  erroneous  for  want  of  an  affidavit  of  the 
justness  of  the  debt,  when  tlie  defendant  has 
been  served  with  process.  Gerald  v.  Burtbee, 
29  Tex.  202.  No  citation  and  service  appear 
in  the  transcript;  but,  since  the  rules  require 
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that  they  sliall  be  omitted  unless  some  ques- 
tion is  made  upon  tliem,  we  will  not  assume 
that  process  was  not  issued  and  served. 
Kules  Dist.  Ct.  No.  82.  The  petition  w«s 
filed  February  10th,  the  answer  September 
16th,  and  the  judgment  rendered  October  2d, 
all  in  the  same  year.  Besides,  the  judgment 
provides  for  a  stjay  of  execution  for  six 
months,  and  shows  that  it  was  rendered  by 
agreement.  Under  these  circumstances,  if  it 
had  appeared  that  no  citation  had  been  served, 
we  should  not  hold  tliat  this  was  such  u  con< 
fession  of  judgment  as  was  contemplated  by 
the  statute  above  cited.  That  provision  was 
made  in  the  interest  of  third  parties,  and  its 
object  was  to  prevent  collusive  judgments 
upon  fictitious  debts.  It  was  intended  to  re- 
strain parties  who  were  pressed  by  their  cred- 
itors from  appearing  in  court  without  process, 
and  confessing  judgments,  except  upon  bona 
fide  obligatiDus.  The  facts  that  the  suit  was 
brought  long  before  the  judgment,  that  an 
answer  was  filed,  and  that  the  jiidi^ment  is 
the  result  not  only  of  the  defendant's  admis- 
sion of  the  correctness  of  the  demand,  but  of 
his  request  for  time,  show  that  it  was  not  a 
judgment  by  confession,  within  the  provision 
of  the  statute.  We  And  no  error  in  the  judg- 
ment, and  it  Is  affirmed,  without  damages. 


St.  Lottis.  a.  a  T.  Ry.  Co.  v.  Whitlet. 

ISupreme  Cmvrt  of  Texat.    April  29, 1890.) 

VoBXiON  CoBFOBATioxs— Actions— AppBAaiMoa — 
Pleadixs. 

1.  In  an  action  against  a  foreign  corporation, 
the  citation  was  serrad  opon  the  oorporation,  in 
Its  own  state,  by  delivery  to  tbe  presictent  of  tbe 
corporation.  Tbe  corporation  answered  by  pleas 
to  the  Jurisdiction,  on  the  ground  of  non-residence 
and  snbsUtuted  service,  and,  reservinglts  right 
ttUMunder,  filed  a  plea  to  the  nMilta.  Held,  that 
its  voluntary  appearance  by  plea  to  the  merits  was 
a  waiver  of  the  oblecUon  to  tbe  Jurisdiction. 

2.  Under  Rev.  St.  Tex.  art.  19S3,  providing  that 
the  defendant,  in  his  answer,  may  plead  as  manv 
Mveral  matters,  whether  of  law  or  fact,  as  he 
shall  thiak  necessary  to  his  defense,  each  separate 

Slea  is  to  be  tested  by  its  own  averments;  and  It 
I  immaterial  that  it  may  be  Inconsistent  with,  or 
contradicted  by,  tbe  averments  of  other  pleas. 

8.  Under  Acts  Tex.  1886,  p.  79,  providing  that 
foreign  corporations  doing  business  in  tbe  state 
may  be  sued  in  any  county  where  auch  company 
may  have  an  agent  or  representative,  suoh  cor- 
poration can  be  sued  only  in  counties  where  It  has 
an  agency  or  repieaentative. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Grayson  county. 

Mrs.  E.  A.  Whitley,  a  resident  of  the  state 
of  Arkansas,  brought  this  suit  in  the  district 
eourtof  Grayson  county  against  aoorporation 
styled  by  her  the  "St.  Louis,  Aricansas  & 
Texas  Railway  Company,"  upon  wliich  two 
citations  issued.  One  was  served  on  a  local 
agent  in  Bowie  county,  and  the  other  by 
leaving  It  at  an  oflSce  in  the  state  of  Missouri 
alleged  in  the  return  to  be  the  principal  office 
of  ttie  company  named.  On  June  8,  1887, 
plaintiff  filed  an  amended  petition  against 
two  eorporaUons, — the  St.  Louis,  Aricansas 
A  Texas  Railway  Company  In  Texas,  inoor- 
pomted  under  the  laws  of  Texas,  and  the  St. 


Lonis,  Arkansas  &  Texas  Railway  Company 
in  Arkansas  and  Missouri,  incorporated  un- 
der the  laws  of  the  state  of  Missouri.  It  was 
alleged  that  one  of  these  corporations  was 
operating  the  other,  or  that  -  there  was  sunie 
joint  interest  between  them,  and  that  S.  W. 
Fordycewas  the  president  of  both  companies. 
The  suit  was  brought  to  recover  damages  for 
personal  injury  alleged  to  have  beea  received 
by  plaintiff  in  Monroe  county.  Ark.,  in  con- 
sequence of  defendants'  negligence  in  failing 
to  keep  lights  at  the  depot,  which  caused 
plaintiff  to  fall  over  a  stamp  in  tlie  path  to 
the  depot.  Citation  issued  on  the  amended 
petition  to  the  Missouri  corporation,  which 
was  served  in  that  state  by  delivering  to  8. 
W.  Fordyce,  a  resident  of  that  state,  presi- 
dent of  the  company.  The  Texas  corpora- 
tion answered  by  general  demurrer,  and 
general  and  special  pleas.  Tbe  Missouri  cor- 
poration answered  by  three  pleas  to  the  ju- 
risdiction,  and,  reserving  its  rights  thereun- 
der, in  due  order  of  pleading  filed  its  plea  to 
the  merits.  The  first  two  pleas  to  the  juris- 
diction presented  the  grounds  that,  the  de- 
fendant being  a  non-resident  corporation, 
owning  and  controlling  no  road  within  the 
state  of  Texas,  and  carrying  on  its  business 
wholly  without  the  state,  and  none  of  ita 
property  having  been  seised  by  process,  and 
the  service  being  substituted,  it  was  not 
amenable  to  the  jurisdiction  of  the  court. 
The  third  plea  presented  the  ground  tltat  at 
tbe  time  the  suit  was  instituted,  and  at  the 
time  of  filing  the  plea,  the  defendant  had  an 
office  and  agent  in  the  county  of  Bowie,  in 
the  state  of  Texas,  and  not  elsewhere  in  said 
state,  and  that,  if  the  courts  of  Texas  could 
acquire  jurisdiction  of  it  at  all,  it  could  bo 
only  the  courts  of  Bowie  county.  The  fore- 
going statement  is  taken  substantially  ftt>m 
appellant's  brief,  which  is  sustained  by  tl«e 
record.  The  pleas  in  abatement  were  over- 
ruled, and  the  trial  without  a  jury  resulted 
in  judgment  in  favor  of  the  Texas  corporation, 
and  in  favor  of  plaintiff  against  the  Missouri 
corporation  for  81,000.  The  court  filed  find- 
ings of  fact  and  of  law.  The  court  found 
the  pleas  to  the  jurisdiction  "on  the  gjround 
that  the  defendant  is  a  non-resident  not 
good,  because,  at  the  same  time  with  the  fil- 
ing of  said  pleas,  it  entered  its  voluntary  ap- 
pearance ill  this  case  by  filing  its  answer  to 
tlie  merits."  Rev.  St.  Tex.  art.  1262,  pro- 
vides that  the  defendant,  in  his  answer,  may 
plead  as  many  several  matters,  whether  of 
law  or  fact,  as  he  shall  think  necassary  to  his 
defense,  and  which  may  be  pertinent  to  the 
cause. 

Hn/ant  <6  Dillard,  for  appellant.  W.  W. 
Wilkins,  for  appellee. 

AoKEK,  J.,  {after  slating  thefaetssuhatfm- 
tially  as  above. )  The  first  and  f ou  rth  assi  gi»- 
ments  relate  to  the  action  of  the  court  in  over- 
ruling the  first  and  second  pleas  to  the  juris- 
diction, which  were  put  upon  thegroiind  that 
the  defendant  was  a  non-resident,  and  tliat 
Citation  was  served  upon  its  president  in  tl«« 
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state  of  Missouri.  In  the  case  of  York  y. 
State,  73  Tex.  651,  11  S.  W.  Rep.  869.  it  was 
held  that  an  appearance  in  the  courts  of  this 
•tute  by  a  non-resident  defendant  served 
with  citation  without  tliis  state,  even  tliough 
such  appearance  is  expressly  declared  to  be 
limited  to  the  sole  purpose  of  presenting  a 
plea  to  tlie  jurisdiction  of  the  court  over  his 
person,  is  a  waiver  of  his  immunity  from  the 
jurisdiction  of  the  courts  of  ihis  state  byrea* 
son  of  his  non-residence  and  substituted  serv- 
ice  without  the  state,  and  has  the  effect  to 
perfect  such  service.  This  authority  is  a 
conclusive  determination  against appellantin 
■o  far  as  it  contends  that  the  filing  of  its 
pleas  to  the  jurisdiction  was  not  such  ap- 
pearance as  subjected  it  to  the  jurisdiction  of 
tlie  courts  of  tliis  state,  or,  more  correctly 
■pealcing,  perhaps  it  waived  its  exemption 
from  sucli  jurisdiction  by  reason  of  its  non- 
residence  and  such  substituted  service. 

The  only  other  question  presented  that  we 
think  necessary  to  consider  arises  on  the  ac- 
tion of  the  court  in  overruling  the  third  plea, 
which  was  put  upon  the  ground  that,  if  de- 
fendant was  amenable  to  the  jurisdiction  of 
the  courts  of  Texas  at  all,  it  could  be  only  in 
the  county  of  Bowie,  where  it  liad  its  only 
local  aj^ent  and  representative  in  this  state. 
The  court  found  the  third  plea  "not  good  for 
the  reason  that  it  shows  on  its  face  tliat  said 
defendant  is  not  doing  business  in  this  state, 
and  therefore  does  not  coroe  within  the  pro- 
visions of  tlie  act  of  March  81,  1885.  and, 
therefore,  that  jurisdiction  as  to  it  can  be 
maintained  in  any  county  where  personal 
service  can  be  had,  or  where  it  may  enter  its 
voluntary  appearance."  The  record  does  not 
sustain  the  construction  placed  by  the  court 
on  the  plea.  It  was  not  stated  in  tliis  plea 
that  the  defendant  was  not  doing  business  in 
this  state,  and  the  fact  that  the  previous 
pleas  each  contained  such  averment  could  not 
be  considered  in  determining  the  sufficiency 
of  this  plea.  Each  plea  must  be  tested  by 
its  own  averments,  and  it  is  immaterial  that 
it  may  be  inconsistent  with,  and  contradicted 
by.  the  averments  of  other  pleas.  Rev.  St. 
art.  1262;  Hillebrant  v.  Booth,  7  Tex.  499. 
In  the  absence  of  an  averment  contradicting 
it,  we  think  the  fair  inference  from  the  state- 
ment that  the  defendant  had  a  local  agent  in 
Bowie  county  would  be  that  it  was  doing 
business  in  that  county;  else,  why  keep  an 
agent  there?  It  appears  from  the  findings  of 
fact  that  the  defendant  companies  are  sepa- 
rate and  distinct  corporations,  operating  dif- 
ferent lines  of  road  connecting  at  the  line  be- 
tween the  states  of  Arkansas  and  Texas; 
that  they  use  a  common  depot  situated  about 
l.UOO  feet  from  the  state  line  in  Bowie  coun- 
ty, where  the  appellant  has  its  only  local 
agent  in  the  state  of  Texas;  and  that  appel- 
lants' trains  are  run  over  the  1,000  feet  of 
road  between  the  state  line  and  its  depot. 
These  facts,  we  think,  bring  the  case  clearly 
within  the  provision  of  the  act  of  March  31, 
1885,  fixing  the  venue  of  suits  against  foreign 
corporations  doing  business  within  this  state. 


Acts  1885,  p.  79.  The  first  plea  questioned 
the  jurisdiction  of  the  courts  of  the  state  of 
Texas  in  every  county,  but.  in  raising  and 
presenting  the  question,  we  have  seen  that 
it  waived  the  ground  upon  which  it  was  pred- 
icated, and  thereby  became  subject  to  the 
jurisdiction  of  the  courts  of  this  state;  the 
appearance  having  the  effect  to  cure  the  im- 
perfect service  on  the  defendant  in  the  state 
of  Missouri.  Besides  this,  the  appearance 
had  no  other  effect,  and  did  not  deprive  the 
defendant  of  the  right  or  privilege  of  being 
sued  in  the  county  where  the  statute  fixes  the 
venue  of  such  suits.  If  there  had  been  no 
question  as  to  the  validity  of  the  service  on 
appellant,  would  its  right  to  plead  it«  priv- 
ilege of  being  sued  in  Bowie  county  be  ques- 
tioned? We  think  not.  The  statute  of  1885. 
supra,  provides  "that  foreign  •  *  *  cor- 
porations *  *  *  doing  business  within 
this  state  may  be  sued  *  *  •  in  any 
county  where  such  company  may  have  an 
agency  or  representation."  The  caption  of 
this  statute  reads:  "An  act  prescribing  and 
fixing  the  venue  of  suits  against  foreign  cor- 
porations," etc.  We  think  the  evident  in- 
tent of  the  legislature  was  to  prescribe  and 
fix  the  venue  of  such  suits  by  defining  the 
counties  in  which  they  should  be  broughL 
"May  be  sued"  in  certain  defined  counties, 
we  understand  to  mean  "may  not  be  sued" 
in  any  other.  The  plea  was  in  the  nature  of 
a  plea  of  privilege, — more  a  plea  of  venue 
than  to  the  jurisdiction;  and  we  think  it 
should  have  been  sustained.  We  do  not  want 
to  be  understood  as  liolding  that  appellant 
could  have  been  forced  to  trial  without  being 
allowed  an  intervening  term,  if  it  desired  it. 
Because  of  the  error  in  overruling  the  third 
plea,  we  are  of  opinion  that  the  judgment 
should  be  reversed,  and  the  cause  dismissed. 

Statton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
the  judgment  reversed,  and  the  cause  dis- 
missed. 


Mills  v.  Hekndon. 
(Sitpreme  Covrt  of  Texas.    April  29, 1890.) 

AdMINIBTBATOBS — APFOINTMSNT — RkOORD— PBB- 

BUMPTioN  or  Rbouiabitt. 
In  an  aotion  for  the  recovery  of  real  estate, 
where  defendant's  title  was  based  upon  an  admin- 
istrator's sale  and  deed,  the  record  of  the  probate 
court  did  not  show  any  petition  for  the  appoint- 
ment of  the  administrator  except  the  statement, 
in  the  order  of  appointment,  that  on  a  certain  day 
the  petition  came  on  to  be  beard.  Held,  that  it 
would  be  presumed  that  the  probate  court  bad  ju- 
risdiction, and  that  sufBcient  facts  were  before 
the  court  to  authorize  the  appointment  of  the  ad- 
ministrator. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Grayson  county. 

This  suit  was  brought  in  the  district  ooart 
of  Grayson  county  on  February  16.  1879,  by 
J.  P.  Mills,  as  guardian  ad  litem  of  Sue  M-i 
Jessie  L.,  Willie  H.,  Benjamin  £.,  and]br«n- 
nie  H.  Toler,  minors,  against  W.  S.  Hera* 
don,  Mary  J.  Ewell,  Jesse  Cook,  L.  M.  Q^p- 
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kins,  Marion  Brown,  John  Oriffln,  and  E. 
Bynam,  to  recover  1,480  acres  of  land  in  said 
county,  patented  to  diaries  P.  Green,  as> 
signee  of  John  Brown,  on  July  6, 184L  Plain- 
tiffs  claimed  title  under  the  will  of  Charles 
P.  Green,  devising  his  estate  to  his  brothers 
T.  J.  and  N.P.  Oreen,  and  making  tlie  latter 
his  executor;  deriving  their  title  through  a 
deed  executed  by  the  executor.  The  defend- 
ante,  except  W.  S.  Herndon,  were  in  posses- 
sion of  the  land,  claiming  under  a  lost  and 
unrecorded  deed  from  Charles  1'.  Green  in  his 
life-time.  W.  S.  Herndon  claimed  title  un- 
der an  administrator's  sale  of  the  land,  in  ad- 
ministration upon  the  estate  of  Charles  P. 
Green  in  the  county  court  of  Brazoria  coun- 
ty, Tex.  On  a  former  trial  the  title  of 
plaintiffs  was  held  invalid,  and  judgment 
rendered  for  defendants.  This  was  reversed 
on  appeal,  and  plaintiffs'  title  pronounced 
BufiBcient,  and  the  proof  of  the  defendants  as 
to  the  alleged  deed  from  C.  P.  Green  held  in- 
sufficient. 60Tex.  S60.  On  the  second  trial 
in  the  district  court,  on  May  5.  1887,  a  com- 
promise was  made  between  plaintiffs  and  de- 
fendants, except  Herndon,  disposing  of  the 
matters  in  controversy  between  them.  De- 
fendant Herndon,  however,  relied  on  his  ti- 
tle under  the  administrator's  sale,  and  upon 
the  trial  the  court  held  his  title  good,  and  di- 
rected the  jury  to  return  a  verdict  in  his  fa- 
vor; and  he  bad  verdict  and  judgment  ac- 
cordingly. From  this  judgment  the  guard- 
ian has  prosecuted  this  appeal,  assigning  as 
error  the  action  of  the  court  in  directing  a 
verdict  in  favor  of  the  defendant  Herndon, 
because  his  title  was  invalid  in  the  particu- 
lars pointed  out  in  the  several  propositions  in 
this  brief,  all  of  which  fall  under  one  as- 
Bignment:  "Assignment  nf  Error,  The 
court  erred  in  its  charge  to  the  jury,  in  in- 
structing them  that  the  defendant  W.  S. 
Herndon,  by  his  paper  evidence,  sl>owed  per- 
fect title  to  himself  to  the  land  in  question, 
and  that  they  should  find  for  the  said  Hern- 
don, because  the  evidence  showed  title  in  the 
plaintiffs  in  this  suit,  and  the  paper  evidence 
exhibited  as  showing  title  in  defendant  Hern- 
don, was  not  sutficlent,  in  this:  that  the 
transcript  from  the  county  court  of  Btazoria 
county  showed  that  the  administration  on  the 
estate  of  Clias.  P.  Green,  and  the  adminis- 
trator's sale  under  which  the  defendant 
Herndon  claimed  title,  were  illegal,  and  insuf- 
flcient  to  pass  the  title  of  the  estnte  or  lieirs 
of  said  Chaa.  P.  Green  to  the  land  in  dispute, 
because  said  county  court  of  Brazoria  county 
had  no  jurisdiction  to  grant  administration 
on  the  estate  of  said  Chas.  P.  Green,  as  by 
said  transcript  appears;  and  said  administra- 
tion and  sale  were  fraudulent  and  void,  as 
appeared  by  said  transcript;  and  said  county 
court  had  no  jurisdiction  to  order  the  sale  of 
the  premises  in  controversy,  as  by  said  tran- 
script appears;  and  said  county  court  had 
no  jurisdiction  or  authority  to  order  a  sale  of 
the  land  in  controversy  for  the  purposes  or 
in  the  manner  pursued;  and  the  said  sale 
was  illegal  and  void,  and  such  as  was  beyond 


the  power  of  the  conrt  to  order,  as  appears 
by  said  transcript. 

The  following  statement  of  the  facts  proven 
is  equally  applicable  to  each  of  the  Bve  prop- 
ositions presented  under  this  assignment, 
and  applies  as  a  statement  to  each.  The 
land  in  controversy  was  patented  to  C.  P. 
Green,  by  wliose  will,  duly  probated  upon 
bis  death  in  the  slate  of  North  Carolina,  it 
was  devised  to  bis  brothers  N.  T.  Green  and 
T.-  J.  Green ;  the  former  being  named  as  ex- 
ecutor, who  conveyed  the  land  to  S.  H.  Toler, 
from  whom  plaintiffs  acquired  it  by  inherit- 
ance. Defendant  Herndon  exhibited  in  sup- 
port of  bis  claim  of  title  a  transcript  from  the 
records  and  papers  on  file  in  the  county  court 
of  Brazoria  county,  by  which  it  appeared  tliat 
on  December  26th  the  following  order  was 
there  made:  "This  day  came  on  to  be  beard 
the  petition  of  Thomas  J.  Green,  represent- 
ing that  his  brother  Charles  P.  Green  (who 
formerly  resided  in  this  county,  and  belong- 
ing to  the  firm  C.  P.  Green  &  Co.,  of  which 
he  is  the  surviving  partner)  died  some  time 
in  the  fall  of  1843,  leaving  some  property  in 
Texas,  in  which  the'>8afd  decedfietf  and  tbe 
petitioner  were  jointly  interested,  and  pray* 
ing  that  letters  of  administration  on  said 
estate  of  C.  P.  Gveen  may  be  granted  to  Peter 
McGreal,  Esq.;  and  it  having  been  proved  to 
the  satisfaction  of  the  eourt  that  notice  of 
the  application  has  been  given  for  ten  days 
by  posting  up  advertisemente,  three  in  num- 
ber,— one  at  the  court-house  door,  and  two 
others  in  said  county,  not  In  the  same  city  or 
town, — for  all  persons  interested  to  appear 
and  file  their  objection,  and  no  objections  ap- 
pearing on  file,  it  is  considered  by  the  court, 
ordered,  adjudged,  and  decreed,  that  letters 
do  issue  to  the  said  Peter  MoQreal  upon  his 
entering  into  bond  of  the  s«ia  of  five  hun- 
dred dollars;  and  it  is fnrtlMr  ordered  tbatH. 
L.  Clements,  H.  0.  Wilcox,  R.  Rudder,  and 
Samuel  Harris — two  to  act — be,  and  they 
are  hereby,  appointed  appraisers  to  make  an 
estimated  inventory  of  said  estate."  Peter 
McGreal  gave  bond  in  the  sum  of  #500  on 
January  8,  1849,  and  made  oeUi  that  Cbaiiaa 
P.  Green  died  without  learviBg  any  lawful 
will,  so  far  as  he  knew  or  briieved,  and  that 
be  would  well  and  truly  perform  all  the  du- 
ties of  administrator  of  his  estete. 

No  inventory  appeared  to  have  been  made, 
or  property  belonging  to  the  estate  discov- 
ered, until  June  28,  1854,  when  the  admin- 
istrator presented  the  following  petition  to 
the  court:  "The  state  of  Texas,  county  of 
Brazoria.  To  the  Hon.  S.  W.  Perkins, 
Chief  Justice  of  said  county:  Peter  Mc- 
Greal, administrator  of  the  estete  of  Chas.  P. 
Green,  deceased,  respectfully  shows  that  he 
has  discovered,  after  a  great  delay  and 
trouble,  the  following  tracts  of  land  belong- 
ing to  the  said  deceased,  viz.,  420  acres  of 
land  situated  in  Fannin  county,  known  as 
•Survey  No.  76,'  patented  No.  207,  vol.  1,  to 
Chas.  P.  Green,  assignee  of  William  McGill; 
480  acres  of  land  situated  in  Fannin  county, 
known  as  •  Survey  No.  89,'  patented  No.  216, 
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vol.  1.  to  Chas.  F.  Green,  aasignee  of  Wm. 
Brookner;  960  acres  of  laad  eituated  In  Fan- 
nin county,  known  as  •  Survey  No.  70,'  pat- 
ented No.  215,  vol.  1,  to  Cbas.  P.  Green,  as- 
signee of  Jobn  Brovrn;  480  acres  of  land  sit- 
uated in  Fannin  county,  known  as 'Survey 
No.  90.'  patented  No.  214,  toL  1,  to  Chas.  P. 
Green,  assignee  of  W.  S.  Brown;  making  in 
all  2.340  acres  of  land.  That  said  estati  is 
indebted  to  petitioner  for  costs  of  adminis- 
tration and  services  rendered  said  estate,  and 
for  traveling  expenses,  $250 ;  that  William  H. 
Hunt,  of  Fannin  county,  located  said  lands 
under  a  contract,  and  claims  one  undivided 
third  part  of  the  said  land,  or  six  and  one- 
fourth  cents  per  acre,  with  interest,  on  said 
premises,  for  several  years,  and  refuses  to  de- 
liver up  the  said  patents  unless  paid  or  oom- 
pensated  as  aforesaid;  that  taxes  for  several 
years  are  owing  on  said  lands,  and  petitioner 
has  never  had  or  received  one  cent  for  or  on 
aeeoont  of  said  estate;  and  that  there  Is  a  ne- 
eessity  for  sale  of  the  said  lands  for  the  pur- 
pose of  paying  the  said  debts,  costs  of  admin- 
istration ,  and  taxes.  Peti  tioner  prays,  there- 
fore, thtit  an  order  of  sale  be  made  by  your 
honor;  tliat  said  lauds  be  sold  in  two  tracts, 
viz.,  two-thirds  undivided  part  of  each  tract 
for  the  payment  of  said  debts,  and  one  undi- 
vided third  part  for  tlie  payment  of  locating 
fees,  and  upon  all  such  other  order  as  to  your 
honor  may  seem  just  and  l^;al." 

On  the  same  day  an  order  of  sale  was  made 
by  said  court  as  follows:  "June  28th.  This 
day  came  on  to  be  heard  the  petition  of  Petoc 
McGrea),  administrator  of  the  estate  of  Chas. 
P.  Green,  representing  that  he  had  procured 
certain  tracts  of  land  belonging  to  saideatato; 
that  said  estate  was  indebted  to  the  said  ad- 
Duiiistrator  in  the  sum  of  two  hundred  and 
fifty  dollars, — and,  arising  the  necessity  of  a 
sale  ot  the  said  lands,  and  the  court,  having 
eooaidered  the  allegation  ib  the  petition,  and 
being  satisJQed  of  the  necessity  of  a  sale  of 
the  said  lands,  ordered  and  decreed  that  the 
said  administrator  sell  the  following  described 
tracts  of  land  belonging  to  said  estate,  viz.: 
420  acres  of  land  in  Funninj^  district,  Gray- 
son county,  known  as  'Survey  No.  75,' on 
the  south  side  of  Red  river,  patented  on 
the  5th  day  of  July.  1841,  to  Chaa.  P.  Green, 
assignee  of  Wm.  McGill,  by  patent  No.  207, 
voL  1;  480  acres  of  land,  Fanning  district, 
Cooke  county,  known  as  *  Survey  No.  89,'  on 
the  south  side  of  lied  river,  patented  to  Chas. 
P.  Green  on  the  7th  day  of  J  uly,  A.  D.  1841, 
by  patent  No.  216,  vol.  1,  made  to  said  Chas. 
P.  Green  as  assignee  of  Wm.  Brookner;  960 
acres  of  land  in  Fanning  district,  Grayson 
county,  on  the  south  side  of  Bed  river,  known 
as  'Survey  No.  70,'  and  patented  to  Chas.  P. 
Green  on  the  6th  day  of  July  A.  D.  1841,  by 
patent  No.  215.  vol.  1,  issued  to  the  said 
Chas.  P.  Green  as  assignee  of  John  Brown ; 
480  acres  of  land  in  Fanning  district.  Cooke 
county,  on  the  south  side  of  lied  river,  known 
as  ■  Survey  No.  90.'  and  patented  to  Chas.  P. 
Green  on  the  6th  day  of  July,  A.  D.  1841, 
by  patent  No.  214,  vol.  1.    It  is  ordered  and 


decreed  that  said  lands  be  sold  at  the  ooatt- 
bouse  door  of  the  oounty  of  Bnizuria,  on  a 
credit  of  12  months,  the  purchaser  to  give 
notes  with  security,  and  a  mortgage  on  the 
land  to  secure  the  purchase  money,  and  that 
each  of  said  tracts  of  land  be  sold  in  two 
parcels, — two-thirds  of  each  tract  to  be  sold 
to  pay  the  debts  and  costs,  and  one  undivided 
third  of  each  tract  to  be  sold  for  ttie  benefit 
of  the  location,  on  the  payment  of  the  loca- 
tion of  the  said  lands, — ^Uie  proceeds  of  which 
to  be  paid  over  or  assigned  to  the  said  Wm. 
H.  Hunt  or  his  legal  ref^esentative."  On 
June  30,  1854,  the  administrator  gave  notice 
of  sale  of  land  belonging  to  the  estate  of 
Charles  P.  Green ,  deseribi  ng  the  laud  tobe  sold 
as  a  tract  of  480  acres  of  land  granted  to  said 
Green  as  assignee  of  W  S.  Brown  by  patent 
No.  214,  vol.  1.  in  Fannin  county,  on  the 
south  side  of  Bed  river,  known  as  "Survey 
No.  90,"  and  giving  the  metes  and  boandsof 
the  tract.  The  notice  contained  no  mention 
of  the  tract  of  land  in  controversy,  nor  of 
any  ot  the  other  tracts  ordered  sold.  The 
sale  was  announced  to  take  place  on  the  first 
Tuesday  in  August.  1854,  in  front  of  the 
court-house  door  in  tlie  town  of  Brazoria,  and 
that  the  abovoKlescribed  land  would  be  sold 
in  two  separate  parcels, — one  containing  two 
undivided  thirds,  and  the  other  ontAbird 
thereof, — and  on  a  credit  of  12  months.  On 
August  2,  1854,  an  order  was  entered  in  the 
county  coart  of  Brazoria  county  as  follows: 
"This  2d  August.  1854,  P.  McGreal.  ad- 
ministrator of  the  estate  of  Chas.  P.  Oreeu. 
deceased,  presented  his  report  and  account  of 
sales  of  the  following  described  landa  be- 
longing to  said  estate,  viz.:  [Here  followed 
a  description  of  all  the  tracts  embraced  in 
the  petition  for  and  order  of  sale.3  Said 
sales  amounting  in  the  aggregate  to  nine 
hundred  and  twenty-nine  dollars  and  sixty 
cents.  The  said  report  and  account  of  sales 
being  sworn  to  by  tlie  said  administnUor. 
The  court  proceeded  to  inquire  into  the  man- 
ner in  which  said  sales  were  made;  and.  be- 
ing aatis&ed  that  said  sales  of  said  lands  were 
fully,  fairly,  and  legally  made,  and  that 
James  McFaidden  was  the  purchaser  of  said 
lands.  It  is  ordered  and  decreed  that  the  same 
be  confirmed-  It  is  furUier  ordered  and  de- 
creed that  the  said  report  and  account  sales 
be  approved  and  recorded  by  the  clerk;  and 
it  is  further  ordered  and  decreed  that  the  said 
Peter  McGreal,  administrator  of  said  estate, 
shall  execute  and  deliver  to  the  snid  James 
McFadden  titles  and  conveyances  for  the 
said  lands,  upon  the  said  JMcFadden  comply- 
ing with  the  terms  of  sale."  Defendant 
Herndon  also  introduced  a  deed  from  Peter 
McGreal,  administrator  of  the  estate  of  CP. 
Green,  to  James  McFadden,  of  date  August 
1,  1854.  and  showed,  by  mesne  conveyances 
from  the  said  McFadden  to  himself,  that  be 
had  whatever  title  said  McFadden  got  by  the 
deed  from  said  Peter  McGreal,  as  said  ad- 
ministrator, to  said  McFadden.  Defendant 
Herndon  testified  by  deposition  that  he  pui^ 
chased  the  land  in  good  faith,  and  paid  the 
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purcbMse  money.  9600.  without  any  ooticeof 
k  claim  by  tlie  plaintiffs  or  any  one. 

The  court  instructed  the  jury  as  follows: 
"The  defendant  W.  S.  Ilernilon,  by  his  paper 
evidence,  shows  perfect  title  in  biraself  to  the 
land  in  question.  You  are  tlierefore  in- 
structed  to  return  a  verdict  for  W.  S.  Hem- 
don,  one  of  the  defendants,  a^^ainst  tlie  plain, 
tiffs."  Verdict  was  returned,  and  judgment 
entered,  in  accordance  with  this  instruction. 

W.  W.  wmina  and  A.  E.  Wilkinitim,  for 
appellants.    2'.  /.  Brown,  for  appellee. 

HoBBT,  J.,  {after  stating  the  farts  as 
above.)  As  stated  in  the  brief  of  appellee, 
the  only  question  in  the  case  is  whether  the 
title  of  appellee  is  void  upon  its  face  or  not. 
This  title  depends  upon  a  sale  made  by  an  ad* 
niiuistrator  of  the  decease<l,  under  whom  ap- 
pellants claim.  Appellant  claim  that  no 
fact  existed  tliat  conferred  jurisdiction  upon 
the  probate  court  of  Brazoriit  county  over  tlie 
estate  of  C.  P.  Green.  Upon  the  former  ap- 
peal of  this  cause  by  appellants,  after  stating 
the  title  under  which  appellee  claims,  the  op- 
inion set  forth  the  application  or  petition  for 
administration  as  recited  in  the  oixler  of  tlie 
probate  court  appointing  McGreal  adminis- 
trator. The  opinion  then  proceeds  to  recap- 
itulate the  statutory  contingencies  which 
must  have  existed  to  have  authorized  admin- 
istration upon  the  estate,  and  disposed  of  the 
appeal  in  the  following  language:  "Owing 
to  the  defect  in  the  record,  [that  Is,  the  ab- 
sence of  the  petition  for  letters  of  adminis- 
tration except  as  contained  in  the  order  ap- 
pointing the  administrator,]  It  is  sutflcient 
*  *  *  to  say  that,  if  upon  another  trial  it 
does  affirmatively  appear  from  the  record  that 
the  jurisdiction  of  the  probate  court  did  not 
attach  in  tliis  particular  case,  then  the  pro- 
ceeding must  be  considered  as  void,  and  sub- 
ject to  collateral  attack,"  etc.  60  Tex.  360. 
The  same  record  is  now  before  the  court  as 
that  mentioned  in  the  opinion  cited,  with  ref- 
erence to  the  petition  or  application  for  let- 
ters of  administration.  It  does  not  appear 
affirmatively,  upon  the  face  of  so  much  of 
the  petition  as  is  embraced  in  the  order  of 
appointment,  that  the  probate  court  was 
without  jurisdiction.  The  record  is  silent, 
and  in  that  case  it  will  be  presumed  that  the 
facts  were  before  the  court  which  authorized 
the  administration.  It  appears  from  the  ap- 
plication for  the  sale  of  the  land  that  the  es- 
tate was  indebted,  and  that  the  court  did  not 
transcend  its  powers  in  ordering  the  sale  of 
the  land.  Under  repeated  decisions  of  the 
supreme  court,  the  administration  in  this 
case  is  not  subject  to  collateral  attack,  and  It 
is  entirely  unnecessary  to  do  more  than  refer 
to  the  cases  already  well  known  and  familiar. 
Alexander  v.  Maverick,  18  Tex.  194;  March- 
ison  V.  White,  54  Tex.  82.  and  cases  cited. 
We  think  the  judgment  of  the  court  below 
stiould  be  alBruied. 

Stayton,  C.  J.  Report  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  atllrmed. 


DiGxowiTT  et  al.  v.  Colbham. 

{Supreme  Court  qf  Texas.    April  89, 1890.) 

Tempokast  Adminibthator— AnTHoarrr — Flbai>- 
n»o. 
Plaintiff  was  appointed  temporary  adminis- 
trator to  ane  for  the  recovery  of  laud  belongiog  to 
the  estate  of  a  deceased  person,  under  Rev.  Si, 
Tex.  art.  1887.  Under  section  1880  such  temporary 
appointment  ceased  to  operate  at  the  nest  regular 
term  of  the  oonnty  court,  unless  an  order  was  made 
at  that  time  continuing  the  appointment.  More 
than  one  term  ot  tbe  county  oourt  Intervened  be- 
tween the  appoiutment  of  plaintifF  and  the  trial 
of  the  oanse.  Held,  that  defendant  conld  not  com- 
pel plaintUt  to  show  his  authority  to  prosecute 
the  suit  underageneral  denial  or  plea  of  notguilty, 
but  only  under  a  special  plea  denying  plain- 
tiff's authority. 

Appeal  from  district  court,  Val  Verde 
county. 

This  action  was  brought  by  W.  B.  East- 
man, H9  administrator  of  the  estate  of  Al- 
Tino  Perez,  deceased,  against  A.  F.  Bignow- 
ity  and  otiiers,  to  recover  certain  real  estate. 
Eastman  having  died,  J.  M.  Coleman  was 
appointed  temporary  administrator  to  prose- 
cute  the  suit.  Tiie  facts  appear  in  the  opin- 
ion. Bev.  St.  Tex.  art.  1877,  provides  that, 
"  whenever  it  may  appear  to  the  county  judge 
that  the  interest  of  an  estate  requires  the 
immediate  appointment  of  an  administrator, 
he  shall,  either  in  open  couit  or  in  vaca- 
tion, *  *  •  appoint  some  suitable  per- 
son temporary  administrator."  Article  1880 
provides  that  such  appointment  shall  cease  to 
l>e  of  force  on  the  day  designated  for  taking 
up  probate  business  at  the  Qrst  term  of  the 
court  iield  next  after  the  date  thereof,  unless 
at  such  term  it  be  continued  in  force  by  an 
order  entered  upon  the  minutes. 

Clamp  lb  Clamp,  tot  appellants. 

Gaines,  J.  This  snit  was  originally 
brought  by  W.  B.  Eastman,  as  administrator 
of  tbe  estate  at  Alvino  Purez,  deceased,  to 
recover  certain  town  lots,  alleged  to  have 
been  tbe  property  of  the  intestate  in  his  life- 
time. Eastman  having  died,  the  county 
judge,  during  the  vacation  of  his  court  in 
April,  1887.  appointed  appellee  temporary  ad- 
ministrator of  the  estate  of  Perez,  with  special 
authority  to  prosecute  this  suit.  Appellee,  by 
an  amended  petition,  appeared  and  made 
himself  a  party  plaintiff,  alleging  his  ap- 
pointment and  authority.  The  defendant 
pleaded  not  guilty,  and,  upon  the  issue  so 
joined,  the  parties,  on  tbe  12th  of  October. ' 
1887,  went  to  trial,  and  the  plaintiff  recovered 
a  judgment.  The  statute  provides  that  an 
ortler  appointing  a  temporary  administrator 
sliali  cease  to  operate  at  the  next  regular  term 
of  tbe  county  court,  unless  an  order  be  made 
at  that  time  continuing  the  appointment. 
liev.  at.  art.  1880.  It  will  be  seen  that  by 
due  course  of  law  more  than  one  term  of  the 
county  court  must  have  elapsed  between  the 
appoi  ntment  of  tbe  administrator  and  tbe  trial 
of  the  cause. 

Appellant's  first  assignment  of  error  is  that 
"the  court  erred  in  overruling  the  plea  to 
abate  tbe  action,  and,  over  defendants'  objec- 


858 


SOUTH  WESTERN  BEPOBTBE,  Vol.  13. 


(Tex. 


tioa,  in  permitting  plaintiff  to  introduce  in 
evidence  the  order  of  the  county  judge  of  Val 
Yerde  county,  Texas,  made  in  vsvation,  on 
October  16,  1886,  and  the  letters  of  adminis- 
tration thereon  issued,  appointing  J.  M.  Cole- 
man temporary  administrator,  to  appear  and 
prosecute  this  suit  in  the  district  court  of  Yal 
Verde  county,  the  said  orders  and  letters  of 
administration  being  absolutely  void.  There 
not  appearing  at  any  subsequent  term  of  the 
county  court  of  Val  Verde  county,  Texas, 
since  October  16,  1886,  that  the  said  county 
court,  by  an  order  entered  upon  the  minutes 
of  said  court,  extended  the  power  of  said  tem- 
porary administrator,  and  therefore  said  let- 
ters were  void,  and  subject  to  attaclc  in  any 
proceeding." 

If  a  plea  had  been  interposed  denying  the 
authority  of  the  appellee  to  further  prosecute 
the  suit,  the  question  here  presented  would 
have  been  properly  Itefore  the  court  for  its 
consideration;  but,  though  the  assignment 
suggests  that  there  was  such  a  plea,  there 
was  none  in  fnct  died.  An  administrator 
who  is  plaintiff  in  a  suit  cannot  be  required 
to  prove  his  authority  tu  prosecute  the  canse 
under  a  general  denial  or  a  plea  of  not  guilty. 
Cheatham  v.  Riddle,  12  Tex.  112.  Having 
gone  into  trial  without  having  pleaded  spe- 
cially that  plaintiff  was  no  longer  administra- 
tor of  the  estate  of  Perez,  it  was  too  late  for 
defendants  to  question  his  authority.  The 
plaintiff  was  not  required  to  exhibit  his  let- 
ters of  administration,  and  the  defendants 
were  not  prejudiced  by  their  admission  in 
evidence. 

It  is  also  assigned  as  error  that  "  the  ver- 
dict of  the  jury  in  finding  for  plaintiff  was 
directly  against  the  charge  of  the  court,  when 
the  court  charged  the  jury  that  if  J.  V.  Dig- 
nowity  was  shown  to  have  a  joint  occupancy 
and  interest  in  said  lots  with  A.  F.  Dignow- 
ity,  the  defendants,  then  to  find  by  their  ver- 
dict for  defendants  such  interest  as  was  thus 
shown  in  J.  V.  Dignowity;  the  proof  fully 
showing  that  J.  V.  Dignowity  and  A.  F.  Dig- 
nowity were  the  joint  owners  and  occupants 
by  tenants  of  said  preraisea. "  The  charge  of 
the  court  here  referred  to  is  to  the  effect  that, 
if  the  jury  shonld  find  that  J.  V.  Dignowity 
had  title  to  a  portion  of  the  lots  in  contro- 
versy, and  that  the  tenants  in  possession  were 
the  joint  tenants  of  A.  F.  Dignowity  and  J. 
V.  Dignowity,  then  they  should  find  for  de- 
fendants as  to  the  interest  shown  to  be  in  J. 
V.  Dignowity.  The  latter  was  not  a  party 
to  the  suit,  but  why  this  charge  should  have 
been  given  we  are  at  a  loss  to  discover.  In 
1882  the  lots  were  conveyed  by  Martin,  the 
patentee  of  the  survey,  to  one  Alvino  Perez. 
There  were  two  persons  of  that  name,  father 
and  son.  The  father  died  in  1883,  and  appel- 
lee is  tlie  administrator  of  his  estate.  In  1884 
a  judgment  was  obtained  against  the  son, 
and  by  virtue  of  that  judgment  the  lots  in 
controversy  were  sold  under  execution  as  the 
property  of  Alvino  Perez,  Jr.  The  purchaser 
at  that  sale  conveyed  the  property  to  A.  F. 
Dignowity  and  J.  V.  Dignowity.     Was  the 


Alvino  Perez  to  whom  the  lots  were  conveyed 
in  1882  the  father  or  the  son?  is  the  question 
which  was  presented  on  the  trial.  If  they 
were  conveyed  to  the  father,  neither  of  the 
Dignowitys  had  any  title,  and  plaintiff  had 
the  right  to  recover  against  either  or  both. 
The  tenants  of  J.  V.  Dignowity  were  in  no 
l>etter  position,  he  not  l^ing  a  party,  tban 
they  would  have  been  if  he  bad  been  a  de- 
fendant in  the  suit.  If  the  lots  were  tlie 
property  of  the  son,  then  the  father  bad  no 
title,  and  his  administrator  had  no  right  to 
recover  against  any  person.  The  jury  evi- 
dently found  that  the  grantee  in  the  deed  from 
Martin  to  Perez  was  the  father.  There  was 
some  testimony  tending  to  show  the  contrary, 
but  the  evidence  was  amply  sufficient  to  sus- 
tain the  verdict.    The  judgment  is  affirmed. 


Hunt  v.  State. 

(Cawrt  of  A.vpenla  of  Texas.    May  17, 188a) 

Aaainin  with  Imtb:«t  to  MmtoEB  —  Evidbkob — 

INSTBUCTIONS. 

1.  On  a  trial  for  assault  with  intent  to  mar- 
der,  it  appeared  that,  while  the  person  assaulted 
had  his  back  turned,  and  was  walking  away,  the 
defendant  drew  a  knife  and  advanced  towatxls 
him,  but  was  stopped  by  a  third  person.  The  court 
charged  in  the  language  of  Fen.  Code  Tex.  art.  4S9, 
subd.  8,  that  the  use  of  any  dangerous  weapon,  or 
the  semblance  thereof,  in  an  angry  or  threatening 
manner,  with  intent  to  alarm  another,  and  under 
ciroumstanoes  calculated  to  effect  thai  object, 
comes  within  the  meaning  of  an  "assault. "  Meld, 
the  charge  not  being  justified  by  the  evidence,  it 
was  error. 

2.  Defendant  requested  the  court  to  charge  the 
jury  that  If  they  "believed  that,  at  the  time  of  the 
alleged  assault,  defendant  did  not  use  any  degrree 
of  violence  with  intent  to  injure,  bat  was  merely 
making  some  preparati(»  to  defend  himaeUT 
against  any  real  or  apparent  danger,  they  should 
acquit. "  Held,  there  being  some  evidence  -which 
presented  the  issue  covered  by  the  request,  it  was 
error  to  refuse  it. 

Appeal  from  district  court,  Eastland  coun- 
ty; T.  H.  Conner,  Judge. 

Indictment  was  for  assault  to  murder,  and 
conviction  for  aggravated  assault  and  battery. 
The  proof  shows,  in  substance,  that,  while 
McCarty  and  Jackson  were  seated  in  Mc- 
carty's door,  talking,  McCarty  at  that  time 
having  a  pocket  knife  in  his  hand,  with 
which  he  was  whittling,  the  defendant  ap- 
proached, and  in  a  loud,  violent,  and  profane 
manner  denounced  McCarty,  upon  the  ground 
that  McCarty  had  told  some  person  that  he 
(defendant)  was  a  thief;  that,  whiledenounc- 
ing  McCarty,  defendant  kept  his  hand  in  his 
pocket,  working  it  about  as  though  (accord- 
ing to  McCarty)  trying  toopen  his  knife;  that 
McCarty  replied  to  defendant,  "You  have 
come  to  the  wrong  man,"  gestured  at  defend- 
ant with  his  left  hand,  and  finally  got  up; 
that,  as  he  got  up,  defendant  stepped  back- 
ward two  or  three  feet,  when  McCarty 
turned'  his  back  on  defendant,  and  walked 
off;  that,  when  McCarty  started  off,  defeiwl- 
ant  drew  a  knife  from  his  pocket,  and  ad- 
vanced towards  McCarty,  but  was  stopped  by 
Jackson.  One  witness  testified  that  he  strnck 
at  McCarty  with  the  knife,  but  ttiat  state- 
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ment  was  denied  by  Jackson.  McCarty  t6S> 
tified  that  he  did  not  see  the  knife  drawn.  It 
was  shown  that  defendant  was  five  or  six 
feet  distant  from  McCarty  wtien  he  drew  the 
knif&  The  defendant  requested  the  court  to 
charge  the  jury  that  if  they  believe  that,  at 
the  time  of  the  alleged  assault,  defendant  did 
not  use  any  degree  of  violence  upon  or  to- 
wards McCarty  with  intent  to  injure  him, 
but  was  merely  making  some  preparations  to 
defend  himself  against  any  real  or  apparent 
danger  manifested  towards  him  at  that  time 
by  said  McCarty,  they  should  acquit. 

Trrtly  4t  Davenport,  for  appellant.  As8t. 
Atty.  Gen.  Davidaon,  for  the  State. 

WiUtSON,  J.  Instructing  the  jury  npon 
the  meaning  of  the  term  "coupled  with  an 
ability,"  used  in  the  statutory  definition  of 
an  "assault,"  tbecourt  told  the  jury  that  the 
"use  of  any  dangerous  weapon,  or  the  sem- 
blance thereof,  in  an  angry  or  threatening 
manner,  with  intent  to  alarm  another,  and 
under  circumstances  calculated  to  effect  that 
object,  comes  within  the  meaning  of  an  'as- 
sault.'" Said  portion  of  the  charge  was  ex- 
cepted to  by  defendant,  and  a  bill  of  excep- 
tions was  duly  reserved.  Abstractly,  the  in- 
struction is  correct;  it  being  in  the  language 
of  the  statute.  Pen.  Code,  art.  489,  suM. 
8.  But  in  our  opinion  the  evidence  did  not 
warrant  it.  It  is  clear  to  our  minds  that,  if 
defendant  nsed  the  knife  in  an  attempted  as- 
sault upoD  McCarty,  it  was  not  with  the  in- 
tention to  alarm  said  McCarty,  because  all 
the  witnesses  agree  that,  before  defendant 
drew  the  knife  from  his  pocket,  McCarty  had 
turned  his  back  upon  him,  and  was  walking 
away  from  him.  Kor  was  the  drawing  and  at- 
tempted use  of  the  knife  by  defendant,  as  tes- 
tified to  by  the  witness  Co  wart,  calculated  to 
alarm  McCarty,  because  he  was  not  in  a  posi- 
tion to,  and  did  not,  see  or  know  of  the  de- 
fendant's act.  We  are  clearly  of  opinion  that 
said  paragraph  of  the  charge  is  erroneous,  be- 
cause not  applicable  to  or  justified  by  the  evi- 
dence. 

We  are  also  of  opinion  that  special  instruc- 
tion No.  2,  requested  by  defendant,  should 
bave  been  given.  It  enunciates  a  correct 
propoeition.  and  there  is  some  evidence  which 
presents  the  issue  covered  by  it. 

As  to  other  supposed  errors  presented  in 
the  record,  we  have,  after  consideration 
thereof,  concluded  that  the  only  reversible 
errors  are  those  above  specifled;  and  for  said 
errors  the  judgment  is  set  aside,  and  the 
cause  is  remanded. 


COLB  0.  Statb. 

(Court  of  Appeal*  of  Texas.    Hay  18, 1890.) 

Oambling — Public  Houbkh. 

1.  A  scbool-bonse  Is  a  "public  bouse"  within 

Fen.  Cote  Tez.  art.  856,  probibiting  the  playing  of 

cards  in  publio  bonses,  and  Is  none  the  less  bo  on  a 

day  when  there  is  no  school,  and  the  building  is 

temporarily  vacant,  or  being  used  for  other  pur- 

jKwes. 

a.  Where  the  evidence  issofficiant  to  establish 


the  fact  that  the  building  where  the  card  playing 
was  done  was  a  school-bouse,  as  charged  in  the  in- 
dictment, it  is  immaterial  that  the  state  was  al- 
lowed to  show,  for  the  purpose  of  establishing  the 
publio  cbaracter  of  the  building,  that  on  the  day  in 
question  it  was  used  for  religious  services. 

Appeal  from  county  court.  Brown  county; 
B.  P.  CoMNEB,  Judge. 
Aunt.  Atty.  Gen.  Davidson,  for  the  State. 

White,  P.  J.  The  charge  as  set  forth  in 
the  indictment  was  that  the  defendant  did, 
etc.,  "play  at  a  game  with  cards  at  a  certain 
public  house,  to-'wit,  a  certain  school-house, 
on  Stepp's  creek,  in  said  county  and  state, 
commonly  open  to  the  public  for  educational 
purposes,  and  business  connected  therewith, 
and  where  people  did  tlien  and  there  resort 
for  purposes  aforesaid,  and  for  the  purpose 
of  business,  recreation,  and  amusement,  and 
said  house  being  tlien  and  there  a  public 
place,"  etc.  The  evidence  fully  established 
that  the  house  where  the  playing  took  place 
was  a  school-house,  built  by  the  public,  and 
used  for  educational  purposes.  But  the  play- 
ing was  done  on  a  Sunday,  and  not  on  a  day 
when  the  house  was  used  by  the  public  for 
educational  purposes.  It  was  objected  by  de- 
fendant that  the  state  was  allowed  to  prove 
that  said  school-house  was  also  used  for  relig- 
ious worship,  and  that  religious  services  were 
held  thereon  the  day  of  the  card  playing;  tlie 
objection  being  that  it  was  incompetent  to 
give  the  house  a  public  character  by  proving 
it  was  put  to  other  uses  than  those  alleged  ia 
the  indictment. 

The  term  "public  house,"  as  used  in  the 
statute,  (Pen.  Code,  art.  356,)  signifies  a 
house  commonly  open  to  the  public  either  for 
business,  pleasure,  religious  worship,  the 
gratification  of  curiosity,  or  the  like.  Stat* 
V.  Alvey,  26  Tex.  155.  The  term  "publio 
house"  is  generic  in  its  character,  and  is  in- 
tended by  la  w  to  include  all  houses  made  pub- 
lic by  the  oi:cu(>ation  carried  on  in  them,  as 
inns,  taverns,  store-houses  for  retailing  liq- 
uors, or  those  made  public  by  the  resort  of 
numerous  persons,  or  in  any  other  way.  State 
y.  Barns,  25  Tex.  654.  A  school-house  is 
such  a  public  house,  and  the  fact  that  at  times 
it  is  not  temporarily  occupied  as  such,  or  that 
it  may  be  occupied  temporarily  for  any  other 
than  school  purposes,  does  not,  when  tempo- 
rarily vacant,  or  when  so  occupied  for  other 
purposes,  make  it  any  less  a  public  house 
during  the  time  it  is  actually  dedicated  to 
school  purposes  as  such.  If  the  bouse  was 
being  occupied  during  the  week  for  school 
purposes,  it  was  none  the  less  a  public  house 
on  Sunday,  whether  occupied  at  all,  or  wheth- 
er used  on  that  day  for  religious  services. 
The  evidence  complained  of  in  the  bill  of  ex- 
ceptions was  immaterial,  there  being  abun- 
dant testimony  that  at  the  time  of  the  play- 
ing the  house  was  a  school-house,  occupied, 
used,  and  resorted  to  as  such.  There  were 
no  exceptions  to  the  charge  of  the  court,  nor 
to  the  refusal  of  the  defendant's  special  re- 
quested instructions,  and,  the  case  being  a 
misdemeanor,  in  the  absence  of  exceptions. 
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the  charges  wQI  not  be  revised.  Loyd  ▼. 
State,  19  Tex.  App.  321;  Comer's  Case,  26 
Tex.  App.  509. 10  8.  W.  Bep.  106.    AOirnied. 


Walkeb  «.  Statb. 

(Court  of  Appeals  of  Texas.    May  7, 1880.) 

UtTKDBB— Special  Vbwirb— IssTsnonQNii— Bx- 

CBPTIOKS. 

1.  Code  Crlm.  Proo.  Tex.  art.  806,  provides  for 
■pecial  venires  in  "  capital  *  oases  onl  j.  Fen.  Code 
Tex.  art.  55,  defines  "a  oapital  felony"  as  "an  of- 
fense for  which  the  highest  penalty  is  death." 
Article  Sh  provides  that  "a  person,  for  an  offense 
committed  before  he  arrived  at  the  age  of  17  years, 
shall  in  no  case  be  punished  with  death. "  Defend- 
ant was  indicted  for  murder  in  the  first  degree, 
but  the  prosecuting  attorney  admitted  in  open 
court  that  he  was  under  17  years  old.  Held,  that 
It  was  not  a  capital  case,  and  defendant  was  not 
entitled  to  a  speoial  ventre. 

8.  While  deceased  was  sitting  at  the  table  Dat- 
ing his  supper,  defendant  stepped  up  behind  him, 
and  inflicted  the  fatal  blows.  Held,  that  defend- 
ant's evidence  that  deceased  was  a  violent  and  dan> 
gerous  man  was  properlv  ezoluded,  it  being  ad- 
missible under  WUlson,  Crlm.  St.  Tez.  {  1054,  only 
where,  at  the  time  of  the  homicide,  deceased  did 
some  act  indicating  his  purpose  then  to  take  d«< 
fendant'a  life,  or  do  him  serious  bodily  harm. 

8.  A  bill  of  exceptions  to  a  refusal  of  the  trial 
court  to  idlow  defendant  to  prove  his  cowardly  nat- 
ure wiU  not  be  considered  where  it  fails  to  show 
the  object  and  purpose  of  the  proposed  testimony. 

4.  Improper  and  uncalled  for  remarks  by  coun- 
sel for  prosecution  in  argument  are  not  ground  for 
reversed,  where  they  could  not,  under  the  clrcum- 
itanoes,  have  been  prejudicial  to  defendant. 

5.  Brror  cannot  be  predicated  of  the  court's 
Bharge  that,  "  unless  you  Delieve  from  the  evidence 
that  the  defendant  struck  the  deceased  with  the 
Intent  to  kill  him,  or  to  inflict  such  serious  bodUy 
Injury  upon  him  as  would  probably  end  in  his 
ieath,  yon  will  aoauit  him, "  as  tt  was  more  fwror*- 
ble  to  defendant  than  he  was  entitled  to. 

6.  The  assault  having  been  committed  volnn- 
terily,  with  deliberate  design,  and  with  an  Instru- 
ment calculated  to  infliot  serions  bodUy  injury 
whioh  might,  and  in  fact  did,  result  in  death,  the 
crime  was  murder,  and  the  court  properly  refused 
to  instruct  on  the  law  of  aggravated  assault  and 
battery. 

Appeal  from  district  court,  Colorado  coun- 
fy;  Geobgb  McCokmick,  Judge. 

Kennan  &  Mani(field,  for  appellant.  AssL 
Atty.  Qen.  Davidton,  for  tbe  State. 

Whitb.  p.  J.  This  is  the  second  appeal 
by  appellant  to  this  court.  His  first  was 
from  the  refusal  of  bail  on  his  examining 
trial.  On  the  appeal  in  that  case  it  was 
agreed  that  the  appellant  was  guilty  of  mur- 
der in  the  first  degree,  but  that  he  was  un- 
der 17  years  of  age  when  he  committed  the 
murder.  It  was  Iield  that  murder  of  tlie  first 
degree,  committed  by  a  person  under  the  age 
of  17  years,  Is  not  a  capital  offense,  under 
express  provision  of  article  85  of  our  Penal 
Code,  and  is  therefore  bailable.  £x  parte 
Walker,  post,  861. 

1,  Upon  the  return  of  the  indictment  into 
court  by  the  grand  jury,  charging  appellant 
with  murder  of  the  first  degree,  the  district 
attorney  declined  to  apply  for  a  special  venire 
in  tbe  case.  When,  however,  the  case  was 
regularly  reached  on  the  docket,  and  called 
for  trial,defendant  presented  a  motion  in  writ- 
ing, duly  sworn  to  by  bim,  for  a  special  ve- 


ntre, under  the  provisions  of  article  607  of  the 
Gode  of  CriminHi  Procedure,  whereupon  the 
district  attorney  stated  that  he  admitted  as  a 
fact  that  defendant  was  under  17  years  of  ai^e 
when  he  committed  the  murder,  and  tbere- 
npon  the  court  overruled  the  defendant's  mo- 
tion for  a  special  venire,  upon  the  ground 
that  he  was  not  entitled  to  a  special  venire, 
the  case  against  him  not  being  a  capital  ease. 
Under  our  Gode  of  Procedure,  special  veniret 
are  only  provided  for  in  "capital"  cases. 
Code  Grim.  Proc.  arL  605.  "An  offense  for 
which  the  highest  penalty  is  death  is  a  capi- 
tal felony."  Pen.  Code,  art.  55.  Bouvier,  in 
his  Law  Dictionary,  detinesa  "capital  crime" 
as  "one  for  which  the  punishment  of  death 
is  inflicted. "  Article  85  of  our  Penal  Code 
expressly  declares  that  "a  person,  for  an  of- 
fense committed  before  he  arrired  at  the  age 
of  17  years,  shall  in  no  case  be  punished  with 
death. "  When  the  district  attorney  admitted 
that  defendant  was  under  17  years,  that  was 
an  admission  that  the  case  was  not  capital, 
and  that  death  could  in  no  event  be  intttcted, 
notwithstanding  he  was  indicted  for  and 
might  be  convicted  of  murder  of  the  first  de- 
gree. The  case  was  not  a  "ca{>ital  case," 
and  consequently  the  court  did  not  err  in 
overruling  defendant's  motion  for  a  apeclal 
ventre.  He  was  not  entitled  to  one. 
I  2.  It  was  not  error  to  exclnde  tbe  proposed 
evidence  offered  by  defendant  to  the  effect 
that  deceased  was  a  violent  and  danger- 
ous man.  Such  evidence  is  only  admissible 
when  it  is  shown  that  at  the  time  of  the 
homicide  the  deceased  did  some  act  Indioit- 
ing  his  purpose  then  to  take  the  life  of  de- 
fendant or  do  him  serious  bodily  harm.  WUl- 
son, Crim.  St.  §  1054.  It  is  shown  by  the 
testimony  that  deceased  was  sitting  at  tiM 
table  eating  his  supper,  and  that  defendant 
stepped  up  behind  him,  and  inflicted  the  fatal 
blows  upon  him. 

S.  Defendant's  third  bill  of  exception  com- 
plains that  the  court  would  not  permit  him  to 
prove  by  witnesses  that  he  (defendant)  ynaot 
a  cowardly  nature.  Tbe  bill  of  exceptions  does 
not  show  the  object  and  purpose  of  tbe  pro- 
posed testimony,  and  is  too  iodeflnite  to  de- 
mand consideration.  May's  Case,  25  Tex. 
App.  117,  7  S.  W.  Kep.  588;  Livar's  Case. 

26  Tex.  App.  115.  9  8.  W.  Rep.  552;  Jacobs* 
Case,  12  S.  W.  Rep.  408;  Wlllson,  Grim.  8t 
§2368. 

4.  The  fourth  bill  of  exception  was  saved 
to  remarks  made  by  the  district  attorney  in 
his  argument  to  the  jury.  These  remarks 
were  improper  and  uncalled  for.  But,  as  ex- 
plained by  the  learned  judge  in  certifying  tlie 
bill,  it  is  not  perceived  how  the  matter,  un- 
der the  circumstances  slated,  was  calculated 
to  injuriously  affect  the  rights  of  the  defend- 
ant, and  consequently  the  error  aa  made  to 
appear  is  not  reversible  error.  Wlllson. 
Crim.  St.  §  2321;  McGill's  Case.  25  Tez. 
App.  499,  8  S.  W.  Bep.  661;  Miller's  Case, 

27  Tex.  App.  63,  10  S.  W.  Rep.  445. 

5.  Among  other  things,  tlie court  instrnct- 
ed  the  jury  as  follows:  "Unless  you  believe 
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from  the  evidence  that  tbe  defendant  struck 
the  deceased  with  the  intent  to  kill  him,  or 
to  inflict  such  serions  bodily  injury  upon  him 
as  would  probably  end  in  bis  death,  yon  will 
acquit  him."  This  charge  is  complained  of 
as  being  erroneous.  Instead  of  being  a  legit- 
imate matter  of  complaint,  tbe  instruction 
was  really  more  favorable  in  law  tlian  de- 
fendant  was  entitled  ta  "If  a  person  inten< 
tionally  intiicts  serious  bodily  injury  upon 
tbe  person  of  another,  which  may  result  in 
death,  although  the  intent  to  kill  may  not 
exist,  the  law,  if  the  act  was  prompted  by 
malice  and  death  ensues,  holds  him  guilty  of 
Diiiriler.  •  *  *  Indeed,  there  are  a  num- 
ber  of  cases  where  a  killing  would  amount  to 
murder,  and  yet  tbe  party  did  not  intend  to 
kiU."  White  v.  SUte,  13  Tex.  App.  261; 
Harrell  v.  State,  Id.  374;  Gillespie  v.  State, 
Id.  415. 

6.  It  is  insisted  that  the  ooart  erred  in  refus- 
ing to  give  in  charge  to  the  jury  defendant's 
special  requested  instruction  upon  the  law  uf 
aggravated  assault  and  battery.  Aggravat- 
ed assault  and  battery,  as  an  independent  of- 
fense, was  no  part  of  the  law  of  the  case. 
The  assault  was  voluntarily  committed,  with 
deliberate  design,  and  with  an  instrument 
calculated  to  inflict  serious  t)odily  injury, 
which  might  result  in  death,  and  which  did 
result  in  death.  Under  such  state  of  facts, 
the  law,  as  we  have  seen,  makes  tbe  crime 
murder.  We  think  the  defendant's  intent  to 
Inflict  serious  bodily  injury,  which  might 
probably,  and  which  did,  end  in  death,  evi- 
dently appears  from  the  facts  proved.  We 
have  found  no  reversible  error  in  the  record, 
and  the  Judgment  is  afllrmed. 


Ex  parte  Walkek. 

ipowt  of  AwenU  vf  Ttaxu.    Dec.  14, 1889.) 

Murder — Baii. — Class  Legisiation. 

1.  BlU  of  Rights  Tex.  $  H,  provides  that  ■all 
prisoners  shall  be  bailable  by  suiBoieiit  sureties, 
unless  for  capital  offenses  waen  the  proof  is  evi- 
dent. "  Pen.  Code  Ter.  art.  609,  makes  murder  in 
the  first  degree  a  capital  offense;  but  article  85 
provides  that  one  who  commits  mnrder  in  the  first 
degree,  while  under  17  years  of  age,  cannot  be 
punished  capitally,  ileld.  that  one  who  isoonoed- 
ed  to  have  committed  murder  in  the  first  degree, 
while  under  17,  is  entiUed  to  bail. 

3.  Pen.  Code  Tez.  art.  8S,  exempting  persons 
under  17  years  old  from  the  death  penalty,  is  not 
objectionable,  aa  being  in  the  nature  at  class  lag- 
islatioD,  and  is  valid. 

Appeal  from  an  order  denying  a  writ  of 
Jiabeaa  corpus,  made  in  chambers  by  George 
McGoRMicK,  Judge  of  twenty-flfth  district. 

ifr,  Kennon,  for  relator.  Ajsat.  Atty.  Oeu. 
Baoidton,  for  the  State. 

W11.L8ON,  J.  Appellant  is  in  custody, 
charg^  with  murder  in  the  first  degree,  and 
upon  an  examination  of  the  case  on  habea* 
corptu  was  denied  bail,  and  has  appealed  to 
this  court.  It  is  agreed  that  the  proof  is  ev- 
ident that  the  applicant  is  guilty  of  murder 
in  the  flrst  degree.  It  is  also  agreed  that  at 
tbe  time  applicant  committed  the  murder  be 


was  not  17,  but  was  over  16,  years  of  age. 
Counsel  for  applicant  contends  tiiat  as.  un- 
der the  law,  the  applicant  cannot  be  punished 
with  death  because  he  had  not  arrived  at  the 
a<;e  of  17  years  at  the  time  he  committed  tbe 
murder,  therefore  the  case,  as  to  him,  is  not 
a  capital  one,  and  be  is  entitled  to  bail.  "All 
prisoners  shall  be  bailable  by  sufficient  sure- 
ties, unless  for  capital  offenses  wlien  tbe 
proof  is  evident."  Bill  of  Rights,  §  11.  A 
"capital  offense"  is  one  for  which  tbe  bigl)- 
est  penalty  is  death.  Pen.  Code,  art.  55. 
Murder  in  tlie  first  degree  is  a  capital  offense. 
Id.  art.  609.  But  a  person  who  commits 
murder  in  the  first  degree  before  he  arrives 
at  the  age  of  17  years  cannot,  under  our 
statute,  be  punished  capitally;  that  is,  with 
death.  Id.  art.  35.  Does  this  statute  entitle 
theapplicant  to  bail!*  Wethink  it  does.  As 
to  him,  the  punishment  cannot  be  death, 
and  bis  offense  is  not,  therefore,  a  capital 
one:  for  an  offense  is  not  capital  which  may 
not  be  punished  with  death.  This  statute 
abolishes  capital  punishment  in  'all  cases 
where  tbe  offender  has  not,  at  the  time  of 
the  commission  of  tbe  offense,  arrived  at  the 
age  of  17  years.  Whenever  tbe  death  penal- 
ty is  abolished  by  law,  the  offense  to  which 
it  was  attached  is  no  longer  a  capital  one. 
In  re  Perry,  19  Wis.  876.  We  conclude  that 
by  force  of  said  statute  the  applicant  is  en- 
titled to  bail. 

In  an  able  brief  and  argument,  the  assist- 
ant attorney  general  questions  the  constitu- 
tionality of  the  statute  exempting  persons 
under  17  years  of  age  from  the  death  penal- 
ty, npon  the  ground  that  it  is  class  legisla- 
tion, and  contrary  to  the  principles  of  out 
government.  We  do  not  regard  the  statute 
as  obnoxious  to  this  objecti<Hi.  It  is  not  class 
legislation,  within  the  meaning  of  that  term. 
Cooley,  Const.  Lim.  487  et  seq.  As  to  the 
policy  of  tbe  statute,  that  was  for  the  consid- 
eration of  the  legislature,  and  it  is  not  with- 
in tbe  province  of  the  courts  to  pass  upon  it. 
We  believe  that  tite  legislature  bad  the  pow- 
er to  enact  tbe  statute,  and  that  it  is  a  valid 
Iftw.  It  is  our  judgment  that  the  applicant 
is  entitled  to  bail,  and  he  is  granted  bail  in 
the  sum  of  910,000,  upon  the  giving  of 
which,  in  accordance  with  law,  he  will  be 
released  from  custody.    Ordered  according 


Maddox  «.  Statb. 
(Court  of  Appeal*  of  Texas.    May  98, 1880.) 

PeRJTJBT — iNDIOTMBirr. 

Defendant,  on  a  trial  at  which  O.  was  oon- 
vioted  of  robbery  at  a  certain  time  and  place,  tes- 
tified that  at  that  time  and  place  he  was  at  another 
place,  D.,  and  there  saw  C.  The  indictment  for 
perjury  alleged  that  defendant  swore  to  the  above 
fasts  on  said  trial,  averred  that  they  were  mate- 
rial, and  assigned  perjury,  in  that  defendant  was 
not  at  D.,  but  at  another  place,  and  thurefore  could 
not  hare  seen  C.  at  D.  at  the  time  he  swore  be  was 
there.  The  indictment  farther  alleged  that  on  the 
trial  of  C,  his  defense  being  an  nlibl,  it  was  a 
material  issue  whether  he  was  at  the  place  of  the 
robbery  or  at  D.  Held  that,  the  indictment  hav- 
ing failed  to  allege  that  C.  was  not  at  D.  at  tbe 
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time  sworn  to  by  defendant,  there  was  no  assifn- 
ment  of  perjury  on  a  material  faot;  tbe  allegation 
that  defendant  was  at  another  place  being  only  a 
statement  of  erldenoe. 

Appeal  from  district  court,  Comanche  coun- 
ty; T.  H.  Connor,  Judge. 

Lindsey  <&  Hutchison,  for  appellant.  Asst. 
Atty.  Qen.  Davidson,  for  tbe  State. 

HuBT,  J.  Tbts  is  a  conviction  for  per. 
Jury.  It  appears  from  ttie  record  that  W. 
A.  Clark  was  tried  before  tlie  district  court 
of  Comanche  county  for  robbery.  Upon  the 
trial,  tbe  state  proved  by  J.  A.  Taylor,  one 
of  the  parties  alleged  to  have  been  robbed  by 
dark,  that  the  robbery  occurred  on  Satur- 
day, October  6,  1888,  about  dark,  near 
Adams'  ranche,  in  Comanche  county,  be- 
tween four  and  six  miles  south-west  from 
Dublin,  Erath  county.  Appellant,  Maddox, 
testified  as  a  witness  for  defendant  on  that 
trial  "that,  on  tbe  evening  of  the  robbery  of 
J.  A.  Taylor  and  C.  W.  Cliurcbwell,  he  was 
In  Dublin,  Erath  county,  Tex.,  and  saw  the 
defendant,  W.  A.  Clark,  in  the  town  of  Dul>- 
lin,  Etath  county,  Tex.,  about  dark,  at  the 
butcher  shop  of  Keith  &  Maddox,  in  company 
with  his  brother,  A.  A.  Clark,  at  which  time 
they  ate  some  barl>ecued  meat  in  front  of  said 
shop."  Upon  this  testimony  the  indictment 
in  this  case  attempts  tfl  assign  perjury.  It 
alleges  that  the  defendant  swore  to  the  above 
facts  on  the  trial  of  Clark,  averring  that  they 
were  material,  and  assigns  perjury  as  follows: 
"  Whereas,  in  truth  ami  in  fact,  the  said  L. 
H.  Maddox  was  not  at  that  time  in  the  town 
of  Dublin,  Erath  county,  Tex.,  and  could  not 
have  seen  the  said  W.  A.  Clark  in  said  town, 
but  he,  the  said  L.  H.  Maddox,  had  left  tbe 
town  of  Dnblin  on  the  morning  of  the  6th  of 
October,  1888,  in  company  with  other  par- 
ties to  go  to  the  town  of  Graham,  in  Young 
county,  Tex.,  and  at  the  time  the  said  Mad- 
dox swore  be  was  in  the  town  of  Dublin  at 
dark.  *  *  *"  It  ia  not  alleged  that 
Clark  was  not  at  Dublin  at  the  time  staled  by 
Maddox.  The  issue  was  whether  Clark  was 
at  Dublin  about  dark  on  the  evening  of  Oc- 
tober 6,  1888,  and  not  the  whereal>outs  of 
Maddox.  This  Is  made  the  material  matter 
of  inquiry  by  this  indictment.  It  says: 
"Whereupon  it  then  and  there  became  and 
was  a  material  inquiry  before  said  judge  and 
Jury  in  the  trial  of  said  judicial  proceeding 
whether  the  said  W.  A.  Clark  was  guilty  of 
liaving  robbed  the  said  J.  A.  Taylor  and  the 
laid  C.  W.  Churchwell  at  the  time  and  place 
alleged  in  the  indictment  as  aforesaid,  or 
whether  he  was  not  tbe  party  who  did  the 
robbery,  but  was  at  a  different  place  at  tbe 
time  of  said  robbery,  which  place  was  the 
town  of  Dublin,  Erath  county;  the  defense 
being  an  alibi  on  the  part  of  said  Clark." 
Now,  it  is  true  that  if  Mnddox  was  not  in 
Dublin  on  the  evening  of  October  6th  at  the 
(inie  stated  by  him,  he  could  not  have  known 
whether  Clark  was  there  at  that  time  or  not; 
ana,  if  the  indictment  had  assigned  perjury 
upote  the  fact  that  Clark  was  at  Dublin  at  the 
time  stated  by  Maddox,  by  denying  this  fact, 


proof  that  Maddox  was  at  another  place  at 
that  time,  to-wit,  about  dark  on  October  6, 
1888,  would  have  established  perjury  on  the 
part  of  appellant,  if  proof  had  also  been  made 
that  Clai-k  was  at  that  time  at  the  place  of 
the  robbery.  But  to  allege  that  Maddox  was 
not  at  Dublin,  but  was  at  another  place,  was 
simply  pleading  the  proof  of  the  perjury;  and, 
if  this  method  could  be  permitted,  still,  there 
being  no  assignment  of  perjury  upon  a  ma- 
terial fact,  such  proof  would  not  be  admissi- 
ble for  the  want  of  a  material  issue.  Bat  it 
may  be  urged  that  appellant  would  be  gailty 
if  he  swore  to  that  which  be  did  not  know  to 
be  true.  This  may  l>e  so,  but  the  indictment 
must  be  framed  differently  from  this.  See  a 
form  for  an  indictment  in  a  case  in  which  the 
perjury  is  forswearing  to  some  fact  or  facts 
which  accused  did  not  know  to  be  true,  in 
Whart.  Free.  Ind.  808.  See.  also.  Id.  277,  for 
a  form  for  indictment  for  perjury  committed 
by  swearing  to  an  aiibt.  We  are  of  opinion 
that  the  indictment  Is  bad,  and  that  the  mo- 
tion to  quash  the  same  should  have  been  sus- 
tained. The  judgment  is  reversed,  and  the 
prosecution  ordered  dismissed. 


Sx  parte  Cox. 

(Court  cf  AppeaXs  of  Texas.    May  38, 1800.) 

lHTOxiai.TUta  LiqaoBS— Local  Option — EixcTioir. 

1.  Under  Rev.  St.  Tex.  art.  83S6,  (Willaoo, 
Crim.  St.  130,)  relatire  to  local  option,  provid- 
ing that  no  election  under  the  preceding  articles 
shall  be  held  within  the  same  prescribed  limits  in 
less  than  two  years  after  an  election  under  this 
title  has  been  held  therein:  bat  at  the  expiration 
of  that  time  the  commissioners'  court,  whenever 
they  deem  it  expedient,  may  order  another  elec- 
tion,— where  prohibition  has  been  adopted  in  a 
precinct,  its  subsequent  adoption  in  the  same  pre- 
cinct, at  an  election  held  more  than  two  years 
thereafter,  but  under  an  order  made  by  the  com- 
missioners' court  within  tbe  two  years,  will  leave 
prohibition  in  force,  even  if  the  second  election  ia 
void. 

8.  Under  Sayles'  Civil  St  Tex.  art  8838,  pro- 
viding that  the  failure  to  carry  prohibitjon  in  a 
county  shall  not  prevent  an  election  for  the  same 
from  bein^  immediately  thereafter  held  in  a  jus- 
tice's precinct,  town,  or  city  of  said  county;  nor 
shall  the  failure  to  carry  prohibition  in  a  town  or 
city  prevent  an  election  from  being  immediately 
thereafter  held  for  the  entire  justice's  precinct  or 
county  in  which  said  town  or  city  is  situated ;  nor 
shall  an  election  in  a  justice's  precinct  in  any  way 
prevent  an  election  immediately  thereafter  for  the 
entire  county  in  which  such  precinct  is  situated; 
but,  when  prohibition  has  been  carried  at  an  elec- 
tion for  the  entire  county,  no  election  on  the  ques- 
tion of  prohibition  shall  be  ordered  in  any  jusuce's 
precinct,  town,  or  city  of  said  county  until  after 
prohibition  has  been  defeated  at  a  subsequent  elec- 
tion held  for  the  entire  county;  nor  in  any  case 
where  prohibition  has  carried  In  any  justice's  pre- 
cinct shall  an  election  on  the  question  of  prohibi- 
tion be  ordered  thereafter  in  any  town  or  city  in 
such  precinct  until  after  prohibition  has  been  de- 
feated at  a  subsequent  election  held,  for  such  en- 
tire precinct, — if  prohibition  already  existed  in  a 
precinct,  under  an  election  held  for  the  precinct 
at  the  time  of  an  election  for  the  entire  county,  it 
would  still  remain  in  force  in  the  precinct,  though 
it  was  defeated  as  to  the  entire  county. 

Appeal  from  district  court.  Camp  county; 
J.  L.  Sheppabd,  Judge. 

Sayles'  Civil  St.  art.  32^,  firovides  that 
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"tbe  failure  to  carry  prohibition  in  a  county 
shall  not  prevent  an  election  for  the  same 
from  being  immediately  thereafter  held  in  a 
justice's  precinct,  town,  or  city  of  said  coun- 
ty: nor  shall  the  failure  to  carry  prohibition 
in  a  town  or  city  prevent  an  election  from 
being  immediately  thereafter  held  for  the  en- 
tire justice's  precinct  or  county  in  which 
said  town  or  city  is  situattnl;  nor  shall  the 
holding  of  an  election  in  a  justice's  precinct 
in  any  way  prevent  tbe  holding  of  an  election 
immediately  thereafter  for  the  entire  county 
in  which  such  j ustice's  precinct  is  situated; 
but,  when  prohibition  has  been  carried  at  an 
election  ordered  for  the  entire  county,  no 
election  on  the  question  of  prohibition  shall 
be  thereafter  ordered  in  any  justice's  precinct, 
town,  or  city  of  said  county  until  after  pro- 
hibition has  been  defeated  at  a  subsequent 
election  for  the  same  purpose,  ordered  and 
held  for  the  entire  county,  in  accordance 
with  the  provisions  of  this  title;  nor  in  any 
case  where  prohibition  has  carried  in  any  jus- 
tice's precinct  shall  an  election  on  the  ques- 
tion of  prohibition  be  ordered  thereafter  in 
any  town  or  city  in  such  precinct  until  after 
prohibition  has  been  defeated  at  a  subsequent 
election  ordered  and  held  for  such  entire  pre- 
cinct." 

Todd  A  Eudgina  and  B.  A.  King,  for  the 
relator.  Asst.  Atty.  Oen.  Davidson,  for  the 
State. 

White,  P.  J.  On  May  18,  1890,  the  ap- 
pellant was  indicted  for  a  violation  of  the 
local  option  law  which  bad  theretofore  been 
adopted  for  precinct  No.  1  of  Camp -county. 
He  was  arrested  upon  a  capias  issued  upon 
the  indictment;  declined  to  give  bail;  sued 
out  a  writ  of  habeas  corpus  before  the  dis- 
trict judge;  was  adjudged  to  be  legally  re- 
strained, and  remanded  to  custody;  and  from 
that  judgment  he  prosecutes  this  appeal. 
His  contention  is  that  local  option  does  not 
prevail  aa  a  subsisting  valid  law  in  precinct 
Ko.  1  of  Camp  county  for  two  reasons: 
First,  because  after  its  adoption  legally  at  an 
original  election  held  August  24,  1887,  a  sec- 
ond election  was  held  in  the  precinct  on  Au- 
gust 27, 1889.  which  second  election  resulted 
in  favor  of  local  option,  but  was  void  because 
the  election  was  ordered  by  the  commission- 
ers' court  in  less  than  two  years  from  tbe 
date  of  the  adoption  of  the  law  originally; 
and,  second,  because  local  option  in  precinct 
Ko.  1  was  repealed  absolutely  by  an  elecUun 
legally  held  on  March  1,  1890,  throughout 
tbe  county  of  Camp,  and  for  tbe  entire  coun- 
ty, at  which  said  election  local  option  was 
defeated  for  the  entire  county. 

As  to  tbe  first  proposition,  we  are  cited  to 
article  8286.  Rev.  at.,  (Willson,  Crim.  St. 
120,)  with  regard  to  subsequent  elections 
after  local  option  has  once  been  adopted, 
which  provides  that  "no  election  under  the 
prece^ng  articles  shall  be  held  within  the 
same  prescribed  limits  in  less  than  two  years 


after  an  election  under  this  title  has  been  held 
therein;  but  at  the  expiration  of  that  time 
the  commissioners'  court,  whenever  they 
deem  it  expedient,  may  order  another  elec- 
tion," etc.  The  contention  is  that  the  stat- 
ute prohibits  the  court  from  ordering  a  sec- 
ond election  until  the  expiration  of  twoyenrs 
from  the  date  of  the  flrst  election.  Tbe  first 
election  for  precinct  No.  1  was  held  August 
24,  1887.  The  order  for  the  second  was 
made  by  the  commissioners'  court,  before  tho 
expiration  of  two  years,  and  the  election  was 
held  on  August  27,  1889, — ^just  three  days 
after  tbe  expiration  of  the  two  years.  It  is 
insisted  that  the  order,  being  contrary  to  and 
prohibited  by  law,  was  a  nullity,  and  that  the 
election  held  under  and  by  virtue  of  it  was 
void.  Suppose  we  concede  this  position  to  be 
correct,  what  then?  If  the  last  election  was 
void,  then  it  did  not  affect  the  first  in  any 
manner,  but  left  local  option  existing  in  the 
precinct  under  and  by  virtue  of  said  first 
election.  In  either  aspect  of  the  case,  local 
option,  in  our  opinion,  was  still  a  valid  sub- 
sisting law  in  said  precinct  when  the  election 
for.the  entire  county  was  held  on  March  1, 
1890.  Did  this  election  on  March  1, 1890. 
for  tbe  entire  county,  and  which  resulted  in 
the  defeat  of  local  option  as  to  the  entire 
county,  repeal  the  law  which  was  existing  at 
the  date  of  said  election  in  precinct  No.  1  of 
said  county?  We  think  not;  and  such  was 
the  construction  given  by  us  to  the  old  law. 
Whisenhunt  v.  State,  18  Tex.  App.  491; 
Woodlief  v.  Stele,  21  Tex.  App.  412, 2  S.  W. 
Sep.  812. 

Under  the  law  as  it  now  as  since  the 
amendment  of  April  1,  1887,  such  construc- 
tion is,  if  possible,  made  more  clearly  to  ap- 
pear as  in  harmony  with  the  legislative  in- 
tention. It  is  evident  to  our  minds,  from  the 
reading  of  article  8238  of  Sayles'  Civil  Stat- 
utes, tliat  the  legislature  intended  that  the 
failure  to  carry  prohibition  in  an  entire  coun- 
ty should  in  no  wise  affect  the  rights  and  in- 
terests of  the  people  residing  in  the  justices' 
precincts,  cities,  or  towns  in  the  county.  The 
failure  to  carry  it  in  tbe  entire  county  would 
leave  the  status  of  any  of  these  subdivisions 
of  tbe  county  just  as  it  was  before  the  c|un- 
ty  election  was  held.  If  local  option  already 
existed,  it  would  still  remain  in  force;  if  it 
did  not  exist,  the  subdivisions  could  imme- 
diately claim  another  election  for  their  local- 
ity without  waiting  for  the  expiration  of  two 
years.  It  is  only  when  local  option  has  been 
carried  for  the  entire  county,  at  an  election 
for  the  entire  county,  that  such  a  law  takes 
the  place  of  and  supersedes  the  law  of  any  of 
the  subdivisions  of  the  county.  Rev.  St.  art. 
8238;  Dawson's  Case.  25  Tex.  App.  670.  8 
S.  W.  Kep.  820.  Our  conclusion  is  that  local 
option  was  legally  adopted  in  precinct  No.  1 
of  Camp  county;  that  it  has  never  been  re- 
pealed, but  is  still  in  full  force;  and  that  ap- 
pellant is  amenable  for  any  violation  of  the 
same.    Atlirmed. 
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Wbitzei.  o.  State. 
(Court  vf  Appeals  of  Textu.    VLekj  SI,  1890.) 

ISDIOTMBKT — Names— Idem  Sokans. 

Where  an  indictment  for  theft  alleges  the 
name  of  the  owner  of  the  stolen  propertv  to  be 
"Fraude, "  while  the  name  as  aetaalljr  and  prop- 
erly sp^ed  is  "Freude, "  the  question  of  vananoe 
dioula  be  submitted  to  the  jury;  and  it  Is  error  to 
rule  that  the  names  are  idem  »<nuins. 

Appeal  from  district  court,  Goliad  conntj; 
H.  C.  Flbasants,  Judge. 

Cratn,  Kleberg  <ft  Grimes,  for  appellant. 
Asst.  Atty.  Gen.  Davidson,  for  the  State. 

Whits,  F.  J.  The  name  of  tbe  owner  of 
the  stolen  property,  as  written  in  the  indict- 
ment, waa  "Fraude."  He  spelled  his  name, 
and  tbe  proper  way  to  spell  it  was,  "f  reude." 
▲n  expert  German  and  English  scholar  testi- 
fied that  he  would  pronounce  "Fraude" 
as  "Frowdy,"  and  "Freude"  as  "Froydy," 
and  that,  when  corrupted,  "Freude"  was 
also  pi'onou  need  "  Friday. "  The  learned  trial 
judge  held  the  two  names,  "Fmude"  and 
"Froydy,"  to  be  idem  aonaru,  and  refused 
to  submit  to  the  jury  a  special  requested  in- 
struction asked  in  behalf  of  defendant,  as 
follows,  viz.:  "If  the  jury  belieye  from  tbe 
evidence  that  the  name  of  tbe  party  alleged 
to  be  tbe  owner  of  the  property  alleged  to 
have  been  stolen  is  different  in  sound  from 
the  name  alleged  in  tbe  indictment,  to-wit, 
•William  Fraude.'  they  will  acquit  tlie  de- 
fendant" In  the  case  of  Bell  v.  State,  25 
Tex.  575,  our  supreme  court  say:  "Where 
any  question  arises  concerning  the  name  of 
tbe  person  upon  whom  the  indictment  alleges 
that  the  injury  was  inflicted,  the  practice 
should  be  analogoos  to  the  practice  in  the 
ease  of  a  plea  of  misnomer  by  the  prisoner. 
The  fact  should  be  submitted  to  tbe  jury,  and 
it  would  be  competent  to  show,  in  support 
Hit  tbe  allegation  in  the  indictment,  that  tlie 
person  was  as  well  known  by  the  name  used 
in  tbe  indictment  as  by  any  other."  In  that 
case  the  judgment  was  reversed  because  tbe 
judge  erred  in  not  leaving  the  jury  to  deter- 
mine as  matter  of  faot,  from  the  evidence, 
whether  tbe  injury  was  or  was  not  inflicted 
on  the  person  named  in  the  indictment.  Un- 
der this  authority,  the  court  erred  in  refusing 
to  give  defendant's  special  requested  instruc- 
tion, and  thus  submit  the  question  of  vari- 
ance or  no  variance  in  the  names  to  the  jury, 
in  connection  with  appropriate  instructions 
explanatory  of  the  rules  relating  to  idem  so- 
nans.  Because  of  this  error  the  judgment  is 
reversed,  and  the  cause  remanded. 


Boyd  v.  Statb. 
(Court  ef  Appeals  of  Texas.    }iaj  21  •  1800.) 

•PKEVaSTINO  MOTINO  OF  FeNOB — CBIHnTAL  PkOS- 

■CUTION. 

One  cannot  be  oonvicted  under  Pen.  Code, 
Tex.  art.  495b,  of  unlawfully  preventing  another 
from  moving  and  rebuilding  a  fence,  where  there 
is  any  doubt,  under  the  evidence,  whether  the  pros- 
ecutmg  witness  had  the  rii;ht  to  move  the  fenoe. 


Appeal  from  Comanche  county  court;  C. 
£.  WiujAMSON,  Judge. 
Asst.  Atty.  &ett.  Davidson,  tox  tbe  State. 

Whitb,  p.  J.  This  uppeal  is  from  a  con- 
Tiotion  under  article  4956  of  the  Penal  Code. 
The  charge  in  the  information  was  that  de- 
fendant "did  unlawfully,  and  by  threatening 
words,  and  acts  of  violence  and  intimidation, 
prevent  J.  Conoway  from  moving  and  re- 
building a  fence,  the  property  of  the  said  J. 
Conoway,  and  situated  on  tlie  land  of  said  J. 
Conoway,"  etc.  From  tbe  evidence,  it  ap- 
pears that  the  d<4endant  and  Conoway  were 
the  owners  of  adjacent  tracts  of  land,  and 
that  there  was  a  dispute  as  to  the  division 
line  brtween  the  two  tracts.  Defendant  re- 
fused to  permit  Conoway  to  move  and  reset 
a  fence  until  tlie  division  line  bad  been  sur- 
veyed and  established  by  competent  survey- 
ors; and  this  is,  in  fact,  the  gist  and  sub- 
stance of  the  whole  matter.  Conoway's 
right  to  the  line  claimed  by  him  was  not  only 
doubtful,  but  the  proponderance  of  the  evi- 
dence is  that  the  line  is  not  where  he  claimed 
it  ran,  but  was  in  fact  as  claimed  by  the  de- 
fendant. If  necessary  to  go  to  law,  tbe  case 
is  one  which  should  be  settled  in  tbe  civil 
tribunals.  The  same  rule  sliould  apply  to 
the  facts  here  exhibited  as  applies  In  certain 
theft  cases,  to  the  effeet  that,  "wiiere  the 
goods  were  taken  under  a  claim  of  right,  if 
the  prisoner  appears  to  have  had  any  fair  color 
of  title,  or  it  the  title  of  the  prosecution  be 
brought  into  doubt  at  all,  the  court  will  di- 
rect an  acquittal;  it  l)eing  improper  to  settle 
such  disputes  in  a  form  of  process  affecting 
men's  lives  and  liberties  or  reputation." 
Evans  v.  State,  15  Tex.  App.  81;  Harris  v. 
State,  17  Tex.  App.  177.  Judgment  is  re- 
versed, and  the  cause  is  remanded,  for  insuf- 
ficiency of  the  evidence. 


Ab3(sthon0  r.  State. 
{Court  of  Appeals  (tf  Texas.    May  88, 1880.) 

CoKVtOTTOK  OF  ACOOXPLIOB— ELBOTION  OP  ConNTB. 

1.  One  cannot  be  convicted  as  an  aocompUce 
where  there  is  no  evidence  that  the  principal  oom- 
mitted  tbe  erime  charged. 

a.  The  state  oannot  be  compelled  to  tieot  on 
which  count  It  will  rely  where  there  is  proof  tend- 
ing to  support  both  counts. 

Appeal  from  Collin  county  coart;  M.  O. 
Abebxtatht,  Judge. 

H.  O.  Mack  and  Abernathy  A  Beverly,  for 
appellant.  Atst.  Atty.  Sen.  Davidhton,  for 
the  State. 

HiTRT,  J.  Andrew  Armstrong  and  Q.  T. 
Armstrong,  the  appellant,  were  indicted  for 
tbe  theft  of  curtain  boia  d'ara  blocks, — An- 
drew as  principal,  and  appellant  as  accom- 
plice. Appellant  was  tried,  and,  being  oon- 
victed, appeals. 

There  is  no  proof  that  Andrew  Armstrong 
stole  the  blocks,  and  bence  this  conviction  of 
G.  T.  Armstrong  is  wrong.  If  Andrew 
Armstrong  was  not  guilty^  of.  fraudulently 
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taking  tbe  property,  and  G.  T.  Armstrong, 
knowing  that  he  had  no  right  to  tlie  proper- 
ty, did  fmudiilently  advise,  command,  or 
encourage  Andrew  Armstrong  to  take  the 
same,  he  would  be  a  principal,  and  not  an  ac- 
complice. If  there  be  doubt  as  to  whether 
Andrew  Armstrong  was  guilty,  then  the 
pleader  should  charge  G.  T.  Armstrong  as 
principal  and  as  an  accomplice;  and,  if  the 
proof  fails  to  establish  Andrew  Armstrong's 
guilt,  but  shows  that  G.  T.  Armstrong  did, 
with  a  view  of  stealing  the  property,  advise, 
command,  or  encourage  Andrew  Armstrong 
to  take  the  bloclvs,  he  would  be  guilty  as 
principal.  On  the  other  hand,  if  the  proof 
shows  Andrew  Armstrong's  guilt,  and  that 
G.  T.  Armstrong  fraudulently  did  advise, 
etc.,  Andrew  Armstrong  to  take  the  blocks, 
then  be  would  be  guilty  as  an  accomplice. 

And  just  here  we  would  state,  and  empha- 
size the  statement,  that  the  state  cannot  be 
compelled  to  elect  upon  which  count  it  will 
prosecute,  if  there  be  proof  tending  to  sup- 
port both  counts.  Of  course,  if  tbe  evidence 
fails  to  support  one  count,  or  renders  one 
count  more  certain  than  the  other,  the  prose- 
cuting officer  will  suggest  to  the  jury  the 
count  relied  on  for  conviction:  or  tbe  court 
may  direct  an  acquittal  on  one  oount,  and 
instruct  the  jury  on  the  other.  Because 
there  is  not  sufBcient  evidence  to  establish 
the  guilt  of  Andrew  Armstrong  as  principal, 
tbe  judgment  is  reversed,  and  tbe  cause  re- 
manded. 


Wken  v.  State. 
{Court  of  Appeals  of  Texas.   June  14, 1890.) 

IiABCEXT— BVIDBNOS— DlOLAKATIOHS. 

On  trial  for  larceny,  evidence  that  defend- 
ant, while  under  arrest,  on  being  charged  with  the 
theft,  and  with  having  changed  a  &)  bill  in  a 
saloon  the  preceding  evening,  at  first  denied  it, 
bnt  a  few  minntes  later  admitted  that  he  got  the 
bill  changed,  but  said  that  it  belonged  to  anoUier, 
is  inadmissible. 

Appeal  from  district  court,  Anderson  coun- 
ty; F.  A.  Williams,  Judge. 

Defendant  was  convicted  of  larceny  of  8190 
from  a  safe.  Evidence  was  admitted  that, 
just  after  defendant  was  arrested,  be  was 
charged  with  the  theft,  and  with  having 
changed  a  $20  bill  In  a  saloon  on  tbe  preced- 
ing evening,  which  he  denied,  but  a  few 
minutes  later  admitted  that  he  had  had  a  bill 
changed,  but  for  another  person,  to  whom  it 
belonged. 

Greenioood  <b  Greentoood.  for  appellant. 
Asst.  Atty.  Gen.  Davidson,  for  the  State. 

WiLLSON,  J.  It  was  error  to  permit  tbe 
state,  over  defendant's  objections,  to  prove 
statements  made  by  defendant  while  he 
was  under  arrest  for  the  theft  of  which  be 
has  been  convicted.  Said  statements  were 
not  shown  to  be  admissible  In  evidence 
against  him  nnder  tbe  rules  governing  con- 
fessions. While  it  is  true  that  this  testimony 
would  have  been  admissible  if  it  had  been  of- 
fered by  the  defendant,  it  does  not  follow 
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that  it  is  competent  evidence  against  him, 
when  ofFered  by  the  prosecution.  It  was  his 
privilege  to  adduce  it.  If  he  desired  it.  It 
was  equally  his  privilege  to  object  to  it  when 
offered  by  tbe  prosecution,  and  it  was  his 
right  to  hare  it  rejected.  Said  testimony  was 
well  calculated,  we  think,  to  influence  the 
jury  unfavorably  to  the  defendant.  Elimi- 
nate it  from  the  ease,  and  the  Inculpatory  evi- 
dence, as  we  And  it  in  the  record,  would  not, 
in  our  judgment,  support  the  conviction. 
Because  of  the  error  above  mentioned  the 
judgment  is  reversed,  and  the  cause  re- 
manded. 


Strickland  v.  State. 
(Court  q^  Appeals  of  Texas.    June  14, 1890.) 

Cbhonal  Ia.w— Evtobmcs— Vsirnx. 

1.  On  prosecatioQ  for  forgery,  the  forged  in- 
strument must  be  put  in  evidence,  or  SBtlsfactortly 
aocouated  for;  and  where  the  record  only  shows 
that  it  was  otTered,  but  not  that  it  was  read,  it  can- 
not be  presumed  that  it  was  in  evidence. 

2.  Where  the  record  fails  to  show  that  tlie 
venue  was  proved  as  alleged,  the  judgment  must 
be  reversed. 

Appeal  from  district  court,  Tarrant  ooan> 
ty ;  B.  E.  Beckham,  Judge. 
Asst.  Atty,  G«n.  Davidson,  tor  tbe  Slate. 

WiLLSOM,  J.  In  a  prosecution  for  forgery, 
the  alleged  forged  instrument  must  be  ad- 
duced in  evidence,  or  its  absence  must  be 
satisfactorily  accounted  for  by  tbe  state.  In 
this  case  tlie  statement  of  facts  shows  that 
the  alleged  forged  instrument  was  offered  in 
evidence  on  the  trial,  but  it  is  not  shown  that 
it  was  read  or  otherwise  adduced  as  evidence 
l)efore  the  jury,  nor  is  the  said  instrument 
sot  forth  in  the  statement  of  facts.  We  can- 
not assume  or  presume  that  it  was  in  evi- 
dence. Again,  in  the  statement  of  facts, 
there  is  no  proof  of  the  venue  of  the  alleged 
offense.  There  is  not  a  particle  of  evidence 
showing  that,  if  tbe  forgery  was  committed 
by  tbe  defendant,  it  was  committed  in  Tar^ 
rant  county.  There  is  no  material  error  in 
the  charge  of  the  court,  and  the  objections 
made  thereto,  in  the  absence  of  excep- 
tions reserved  at  the  trial,  do  not  demand 
consideration.  Because  the  evidence  in  tlie 
particulars  above  mentioned  is  InsufiQcient  to 
sustain  the  conviction,  the  judgment  is  re- 
versed, and  tbe  cause  remanded. 


Beed  v.  State. 
(Court  of  Appeals  of  Texas.    Hay  28, 1890.) 

RaPX— InDICTHKNT— LlMITATIOHS. 

An  indictment  for  assault  to  rape,  which  al- 
leges that  the  offense  was  committed  "on  or  about 
the  8th  day  of  December,  one  thousand  eight  hun- 
dred and  nine, "  is  substantially  defective,  under 
Code  Crim.  Froc.  Tex.  art.  430,  subd.  6,  providing 
that  the  date  alleged  must  not  be  so  remote  that 
the  proseoatlon  of  the  offense  is  barred  by  limita- 
tion. 

Appeal  from  district  courti  Eastland  coun- 
ty; W.Kbmmedt.  Judge.     byVjOOQlC 
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Defendant  was  convicted  of  an  aggravated 
assault,  under  an  indictment  charging  assault 
to  cooimit  rape.  Code  Crim.  Proc.  Tex.  art. 
420,  subd.  6,  provides  that  the  time  men- 
tioned in  an  indictment  must  be  some  date 
anterior  to  its  presentment,  and  not  so  re- 
mote that  the  prosecution  of  the  offense  is 
barred  bj  limitation. 

Aast.  Atty.  Gen.  Davidson,  for  the  State. 

WiLLSON.  J.  As  alleged  in  the  indict- 
ment, the  time  of  the  commission  of  the  of- 
fense was  "on  or  about  the  8th  day  of  De- 
cember, one  thousand  eight  hundred  and 
nine."  Because  the  time  mentioned  is  so 
remote  tliat  the  prosecution  is  barred  by  lim- 
itation, tlie  indictment  is  defective  in  matter 
of  substance.  Code  Crim.  Froc.  art.  420; 
Willson,  Crim.  St.  §  1954.  Wherefore  the 
judgment  is  reversed,  and  the  prosecution  is 
dismissed. 


FlNLAN  V.  Statb. 
(Court  of  Appeali  of  Texas.    May  81,  1890.) 

BUBSI^ABT — BVISBXOB — IlTgTBUOTIONS. 

1.  An  indictment  for  borglaiy,  which  charges 
a  breaking  and  entry  by  means  of  force,  Is  good, 
whether  tibe  offense  was  committed  in  the  day-time 
or  night-time. 

9.  Evidence  to  support  snoh  an  indictment 
must  show  an  entry  by  tne  nse  of  actual  force  ap- 
plied to  the  house,  though  it  is  immaterial  whether 
the  entry  was  made  in  the  day-time  or  night-time. 

8.  Circomstantial  evidence  alone  will  not  war- 
rant a  conviction,  when  it  does  not  exclude  every 
reasonable  hypothesis  except  that  of  defendant's 
guUt. 

4.  Failure  to  instruct  the  jury  on  the  defense 
of  alibi  is  not  reversible  error,  when  no  objection 
is  made  below. 

Appeal  from  district  court,  Lampasas 
county;  W.  A.  Blaokbitbn,  Judge. 

Mn  Adkins,  Mr.  ifcFarland,  and  Ma- 
thews  &  Word,  for  appellant  Aast.  Atty. 
Gen.  Davidson,  for  the  State. 

WiLi^ON,  J.  An  indictment  for  burglary 
which  charges  a  breaking  and  entry  by  means 
offeree  Is  a  good  indictment  for  either  a  day- 
time or  a  ni^ht-time  burglary,  but  the  evi- 
dence must  show  that  entry  was  made  by 
means  of  actual  force  applied  to  the  house. 
Carr  v.  State.  19  Tex.  App.  635;  Martin 
V.  State,  21  Tex.  App  1.  In  this  case  the 
indictment  is  good,  and  the  evidence  shows 
that  the  entry  into  the  house  was  eftected  by 
actual  force  applied  to  the  building,  and  it  is 
immaterial,  therefore,  whether  tlie  entry  was 
made  in  the  day-time  or  the  night-time. 

No  exceptions  were  reserved  to  the  charge 
of  the  court,  and  no  additional  instructions 
were  requested.  There  is  but  one  defect  in 
the  charge,  and  that  is  it  omits  to  Instruct  as 
to  the  issue  of  alibi,  which  issue  was  pre- 
sented by  the  evidence.  This  omission,  how- 
ever, is  not  a  fundamental  error,  and  is  not, 
we  think,  ground  for  reversal;  it  not  having 
been  claimed  as  error  in  the  court  below,  by 
a  requested  charge,  exception  to  the  charge, 
nor  in  the  motion  for  new  trial.  Willson, 
Crim.  St.  §  2343. 


We  are  of  opinion  that  the  evidence  does 
not  warrant  the  conviction.  It  is  wholly  cir- 
cumstantial, and  does  not,  it  seems  to  ns,  ex- 
clude every  reasonable  hypothesis  except  that 
of  defendant's  guilt.  Concede  that  some  of 
the  articles  stolen  from  the  burglarized  house 
were  traced  to  his  possession,  this  was  after 
the  lapse  of  two  or  three  weeks  from  the 
time  of  the  burglary,  and  other  articles  stolen 
from  the  house  at  the  same  time  were  found 
at  a  place  wbicli  had  been  occupied  by  some 
one  as  a  camping  place.  May  not  the  de- 
fendant have  taken  the  articles  he  had  from 
the  camping  place  instead  of  from  the  bouse? 
May  not  some  other  person  have  burglarized 
the  house,  and  taken  the  stolen  articles  to  the 
camp?  We  think  this  theory  is  as  reasonable 
as  that  he  burglarized  the  house,  carried  the 
stolen  property,  some  of  it  to  the  camp,  and 
some  of  it  to  another  place.  It  does  not  ap- 
pear that  he  was  ever  informed  of  the  cir- 
cumstances tending  to  show  his  guilt  of 
the  burglary,  or  that  he  was  called  upon, 
either  directly  or  circumstantially,  to  explain 
those  circumstances.  He  proved  an  alibi  as 
to  the  burglary,  but  not  as  to  his  possession 
of  some  of  the  stolen  property.  He  may  have 
been  guilty  of  taking  some  of  the  property 
from  the  camp,  and  yet  innocent  of  the  burg- 
lary. Feeling,  as  we  do.  that  the  evidence 
is  not  sufficiently  conclusive  of  his  guilt  of 
the  burglary,  the  judgment  is  revetMd,  and 
the  cause  remanded. 


Brownleb  v.  Statb. 
(Court  of  Appeals  of  Texas.    Hay  28, 180a) 

Appeal  from  district  court,  Lampasas  conn- 
ty;  W.  A.  Blaokbvbn,  Judge. 

The  proof  for  the  state  established  the  dis- 
appearance from  the  range  of  Skippers  certain 
bogs  described  in  the  indictment.  Some  of 
those  animals  were  afterwards  found  in  the 
pen  of  Hughes,  and  others  in  the  pen  of  Hoy. 
The  ear-marks  on  some  of  the  said  anlmads 
had  been  recently  changed,  and  others,  orig- 
inally unmarked,  wore  McAimelly's  mark. 
It  was  further  shown  that  the  animals  found 
in  Hughes'  pen  were  sold  to  Hughes  by  de- 
fendant, and  those  found  in  Hoy's  pen  were 
sold  by  defendant  to  Hoy.  The  defense 
proved  absolutely  that  defendant  bought  the 
Mc  An  nelly  stock  of  hogs  from  Hooten.  who 
had  purchased  them  of  McAnnelly;  that  they 
were  bought  on  the  range;  that  the  bogs  sold 
by  Hooten  to  defendant  wore  the  McAn- 
nelly mark,  and  were  delivered  to  him  as  tha 
McAnnelly  hogs;  and  that  defendant  did  not 
mark,  or  change  the  mark  on,  any  of  them. 

A.  Q.  Walker  and  C.  F.  Greentoood,  for 
appellant.  Asst.  Atty.  Qen.  Davidion,  for 
the  State. 

White,  P.  J.  In  the  court  below,  appel- 
lant was  convicted  of  the  theft  of  eight  hogs. 
and  his  punishment  was  assessed  at  tour 
months'  imprisonment  in  the  county  Jail,  and 
a  fine  of  $287.    In  our  opinion,  the  evidenott 
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as  contained  in  the  statement  of  facts  is 
wholly  and  totally  Insufficient  to  support  the 
verdict  and  judgment.  In  fact  the  verdict 
and  judgment  are  directly  against  the  evi- 
dence.  Wherefore,  judgment  is  reversed, 
and  cause  remanded. 


PoAT  e.  State. 

{Court  <if  Appeals  t\f  Texas.    May  34, 1890.) 

BAiii  Bond — Uasibtratb's  RBcoKDg. 

1.  Under  Code  Crim.  Proc.  Tex.  art.  814,  re- 
quiring an  examioiDg  magistrate  to  certify  to  all 
the  proceedings  had  Defore  him,  failure  to  certify 
that  bail  was  required  for  appearance  as  a  witness 
is  fatal  to  the  enforcement  of  the  bail-bond,  and 
parol  evidenoe  of  the  fact  is  inadmissible  to  sup- 
ply the  omission, 

a.  Under  Code  Crim.  Proa  Tex.  art.  818,  pro- 
viding that  witnesses  may  be  required  by  the  mag- 
iatrate,  "upon  the  examination  of  any  criminal  ac- 
cusation before  him, "  to  give  bail  for  their  appear- 
ance, etc.,  a  witness'  bail-bond  not  executed  till 
four  days  after  the  examination  is  concluded,  and 
the  examining  court  has  adjourned,  and  where  no 
order  requiring  the  bond  bad  been  entered  of  rec- 
ord by  the  magistrate,  is  void. 

Appeal  from  district  court,  Parker  county; 
J.  W.  Patterson,  Judge. 

This  appeal  was  prosecuted  from  a  jndg- 
ment  final  against  the  appellant,  Foat,  as  ad- 
ministrator of  G.  H.  Cooper,  deceased,  one  of 
the  sureties  on  the  appearance  bond  of  J.  W. 
Fansler;  the  bond  binding  Pansier  to  appear 
as  a  witness. 

B.  G.  BidtMll  and  G.  A.  MoCaU,  for  ap- 
pellant Asst.  Atty.  Qen.  Davidnon,  tot  the 
State. 

W11.L8ON,  J.  An  examining  trial  held  by 
J.  W.  Squyres.  a  justice  of  the  peace  for 
Parker  county,  was  finally  disposed  of,  the 
prisoner  refused  ball,  and  was  remanded  to 
jail.  The  said  examining  court  was  finally 
adjoarned  on  the  3d  day  of  July,  1885.  On 
July  7, 1885,  four  days  after  the  examining 
trial  ended,  the  justice  of  the  peace,  Sqtjykes, 
required  John  Fansler  to  appear  before  him 
and  give  bail-bond  for  his  appearance  at  the 
next  term  of  the  district  court  of  Parker 
county,  as  a  witness  in  the  case  of  the  state 
against  J.  H.  Milliken,  and  there  remain 
from  day  to  day,  etc.,  to  testify  as  a  witness 
in  the  case.  This  bond  Fansler  executed, 
witli  sureties,  G.  H.  Cooper  being  one  of 
them.  Cooper  died,  and  his  administrator, 
the  appellant,  was  made  a  party  defendant. 
Fansler  failed  to  appear  as  a  witness  before 
the  district  court  when  the  case  was  called, 
after  indictment  had  been  returned  into 
court.  The  case  was  submitted  to  the  court 
without  a  jury.  The  court  gave  judgment 
for  the  state,  and  Foat  appeals.  It  appears 
from  the  evidence  that  the  magistrate  made 
no  record  of  a  requirement  that  the  witness 
should  give  bail-bond,  but  the  state  was  per- 
mitted to  prove  by  parol  testimony  that  the 
county  attorney,  at  the  conclusion  of  the  ex- 
amining trial,  requested  the  magistrate  to 
make  such  requirement,  and  the  trial  judge 
found  that  such  requirement  was  then  made. 


Appellant  objected  to  this  parol  testimony, 
and  reserved  a  bill  of  exception  to  its  admis- 
sion. We  are  of  the  opinion  that  if  the  re- 
quirement was  made  it  should  have  been  en- 
tered in  the  proceedini;s  of  the  examining 
court,  and  certified  as  a  part  of  said  proceed- 
ings. An  examining  magistrate  is  required 
to  certify  to  all  the  proceedings  bad  before 
him,  and  transmit  them,  etc.  Code  Crim. 
Proc.  art.  814.  Unless  the  certified  proceed- 
ings show  that  bail  was  required  of  a  witness, 
we  do  not  think  that  a  bail-bond  executed  by 
him  can  be  enforced.  Such  bond  is  based  up- 
on the  requirement  tb  give  it,  and  this  re- 
quirement is  a  proceeding  in  the  Ciise  ex- 
amined, and  is  as  much  a  matter  of  record  as 
any  other  proceeding  in  the  case, — as  much  a 
matter  of  record  as  a  requirement  that  the 
accused  shall  give  bail. '  We  do  not  think 
that  parol  testimony  is  admissible  to  show 
that  such  requirement  was  made,  and  we 
hold,  therefore,  that  the  court  erred  in  admit- 
ting such  testimony.  It  Is  manifest  from  the 
record  that  the  bail-bond  of  the  witness  waa 
not  executed  until  four  days  after  the  exam- 
ining trial  had  been  concluded  and  the  ex- 
amining court  bad  adjourned,  and  that  no 
order  requiring  such  l>ond  had  been  entered 
of  record  by  the  magistrate.  Such  being  the 
case,  we  hold  that  the  bond  was  exacted  with- 
out authority  of  law,  and  is  a  nullity.  Code 
Crim.  Proc.  art.  318;'  Canal  Co.  v.  Boberts, 
62  Tex.  615.  The  judgment  is  reversed,  and 
the  proceeding  is  dismissed. 


Lynn  r.  State. 

{Court  of  Appeali  qf  Texas.    May  17, 189a) 

CaiMISAL  liAW— Prooeduhe— Appial. 

1.  Code  Crim.  Proc.  Tex.  art.  415,  provides 
that,  when  an  indictment  is  presented  in  court, 
that  fact  shall  t)e  entered  on  the  minutes,  noting 
the  style  and  the  "file  number"  of  the  indictment, 
but  omitting  defendant's  name,  unless  he  is  in  cus- 
tody or  under  bond.  Article  435  provides  that,  in 
transferring  indlotments  from  the  district  to  the 
county  oourt,  the  iudge  shall  make  an  order  of 
transfer,  stating  the  cause  transferred,  and  to 
what  court  transferred.  Article  437  provides  that 
the  clerk  of  the  district  court  shall  deliver  the  in- 
dictment, together  with  the  papers  in  the  cause,  to 
the  proper  court,  accompanying  the  case  with  a 
certified  copy  of  all  the  proceedings  taken  therein 
in  the  distnot  court,  and  also  with  a  bill  of  costs. 
field  that,  there  being  no  other  statutory  provision 
as  to  form,  the  cause  was  sufficiently  designated  in 
the  order  of  transfer  and  in  the  certificate  as  "The 
State  of  Texas  v. .    No.  645. " 

3.  A  paper  purporting  to  be  a  statement  of 
facts  signed  by  opixwing  counsel,  but  not  authenti- 
cated by  the  trial  judge,  as  provided  by  WUlson, 
Crim.  St.  Tex.  S  3562,  will  not  be  considered  on  ap- 
peal 

Appeal  from  Coleman  county  court;  J.  T. 
Evans,  Judge. 

W.  L,  Vining,  for  appellant  Asst.  Atty. 
Gen.  Davidson,  for  the  State. 

Wn.L80N,  J.  This  appeal  is  from  a  con- 
viction for  playing  cards  in  an  outhouse 

'This  seotion  provides  that  witnesses  may  be  re- 
qniredbythe  magistrate,  "upon  the  examination 
of  any  criminal  accusation  before  him, "to  give 
baU  for  their  appearance,  ^^^^  by  CjOOgle 
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where  people  resorted.  The  prosecution  is 
bv  indictment  presented  in  the  district  court, 
lind  the  case  was  transferred  to  and  tried  in 
the  county  court.  Defendant  pleaded  to  the 
jurisdiction  of  the  countj  court,  the  ground 
of  said  plea  being  that  the  certificate  of  trans- 
fer of  the  cause  is  insufficient.  Said  plea  was 
overruled,  and  defendant  insists  that  this 
ruling  was  error. 

In  transferring  indictments  from  the  dis- 
trict to  the  countj  court,  or  other  inferior 
court,  substantial  compliance  with  the  stat- 
ute is  all  that  is  required.  Brannon  v.  State, 
23  Tex.  App.  428,  5  S.  W.  Rep.  132;  Coker 
V.  State,  7  Tex.  App.  83.  No  form  is  pre- 
scribed by  the  statute  for  a  certificate  or  oth- 
er proceeding  of  transfer.  It  is  provided, 
merely,  that  the  judge  shall  maiie  an  order 
transferring  the  indictment,  stating  in  such 
order  the  cause  transferred,  and  to  what  court 
transferred,  (Code  Crim.  Proc.  art.  435,)  and 
that  the  clerk  of  the  district  court  shall  deliv- 
er the  indictment,  together  with  all  papers  in 
the  cause,  to  the  proper  court,  accompanying 
the  case  with  a  certitied  copy  of  all  the  pro- 
ceedings taken  therein  in  the  district  court, 
and  also  with  a  bill  of  costs.  Id.  art.  437. 
In  this  case  the  objection  urged  to  the  certif- 
icate and  proceedings  of  transfer  is  that  the 
cause  is  designated  in  the  order  of  transfer 
and  in  the  certificate  by  number  only,  thus: 

"The  State  of  Texas  v. .    No.  645." 

When  an  indictment  is  presented  in  court, 
the  law  requires  that  the  fact  of  presentment 
shall  be  entered  upon  the  minutes,  noting  tlie 
style  and  the  file  number  of  the  indictment, 
but  omitting  the  name  of  the  defendant,  un- 
less he  is  in  custody  or  under  bond.  Id.  art. 
415.  We  see  from  the  last  cited  provision 
that  there  must  be  a  file  number  upon  the  in- 
dictment in  the  district  court,  and  this  file 
number  is  evidently  for  the  purpose  of  des- 
ignating and  identifying  the  cause.  In  our 
opinion,  it  Is  a  sufficient  description  and 
identification  of  the  cause  to  state  its  file  num- 
ber; and  we  hold,  therefore,  that  the  pro- 
ceedings and  certificate  of  transfer  in  this 
cause  are  in  compliance  with  the  statute,  and 
that  defendant's  plea  to  the  jurisdiction  was 
properly  overruled. 

There  is  a  paper  in  the  record  purpoiting 
to  be  a  statement  of  facts,  signed  by  coun- 
sel for  the  state  and  the  defendant;  but  it  is 
not  authenticated  by  the  approval  of  the  trial 
judge,  and  cannot,  therefore,  be  considered. 
Willson,  Crim.  St.  §  2562.  There  being  no 
statement  of  facts  in  the  record  that  we  can 
consider,  the  alleged  errors  in  the  charge  of 
the  court,  and  the  refusal  of  the  court  to  give 
the  charges  requested  by  the  defendant,  can- 
not be  revised ;  these  errors,  if  errors  at  all, 
not  being  fundamental.  The  judgment  is 
affirmed.  

Crumbs  r.  State. 
(Court  cif  AppeaU  of  Texas.    May  21, 1890.) 

ROBBEBT— INDICTMBKT— BVIDBNOB. 

1.  An  indictment  for  assault  with  intent  to  rob 
need  not  describe  the  property  which  defendant 


Intended  to  take^  nor  aver  that  defendant  intended 
to  deprive  the  owner  of  the  property  of  the  value 
of  it. 

2.  It  waa  proper  to  permit  witnesses  to  state 
their  opinion  as  to  the  correspondenoe  of  tracks 
found  at  and  near  the  plaoe  of  the  attempted  rob- 
bery with  the  shoes  worn  by  defendant,  and  a  par- 
ty who  waa  seen  with  him  the  night  of  the  ofFense; 
also  to  state  their  opinion  that  the  hair  found  on  a 
fence  to  which  the  tracks  lead  was  from  a  horse 
which  defendant  was  riding  that  night. 

8.  The  state  having  proved  by  an  officer  that 
he  secured  the  pistol  in  evidence  from  the  house  of 
defendant's  father  a  week  after  the  alleged  of- 
fense, the  defense  proposed  to  prove  on  cross-ez- 
aminatioa  that  the  father  told  the  oflBcer  at  that 
time  that  defendant  did  not  have  the  pistol  on  the 
night  of  the  otfense.  Held,  properly  rejected  as 
bemg  hearsay,  and  no  part  of  the  res  geatof. 

i.  Whether  the  father  delivered  the  pistol  to 
the  officer  voluntarily  or  not  was  irrelevant. 

6.  It  was  not  improper  for  the  prosecuting  at- 
torney, in  his  argument,  to  comment  on  the  fact 
that  defendant's  father  was  present  during  the 
trial,  and  could  have  been  called  as  a  witness. 

Appeal  from  district  court,  Collin  county; 
H.  O.  Head,  Judge. 

This  conviction  was  for  an  assault  with  in- 
tent to  rob  Mrs.  £.  Wooten,  and  the  penalty 
assessed  against  the  appellant  was  a  term  of 
eight  years  in  the  penitentiary. 

Mrs.  £.  Wooten  was  the  first  witness  for 
the  state.  She  testified,  in  sulistance,  that 
she  lived  with  her  husband  and  six  children 
about  two  and  a  half  miles  from  Piano,  in 
Collin  county.  Her  husband  left  borne 
about  8  o'clock  on  the  night  of  January  1, 
1890,  to  go  to  the  house  of  Mr.  Brown,  about 
300  yards  distant.  About  midnight  the  wit- 
ness was  aroused  by  two  persons  calling, 
"Halloo."  She  responded  by  asking  what 
they  wanted.  They  replied  by  asking  if  the 
man  of  the  house  was  at  home.  Witness  re- 
plied that  he  was  not;  that  he  was  at  Mr. 
Brown's.  They  then  asked  for  sleeping  ac- 
commodations for  the  night.  Witness  told 
them  she  could  not  accommodate  them, 
as  she  bad  no  place  for  them  to  sleep.  One 
or  the  other  insisted  on  t>eing  admitted,  say- 
ing that  they  were  tired,  and  would  sit  up 
all  night.  They  then  demanded  that  the 
door  be  opened.  Witness  got  up  to  open  the 
door,  and  as  she  went  to  the  door  she  saw 
two  men  through  the  window.  When  she 
got  the  door  open,  she  was  confronted  by  a 
large  and  a  small  man,  the  small  man  stand- 
ing behind  the  large  one.  The  large  one  had 
a  mask  on  bis  face,  and  a  pistol  in  his  hand. 
As  soon  as  witness  got  the  door  open,  the 
large  man  asked  her  if  she  had  any  money. 
She  replied  that  she  had  not  a  cent.  He  then 
demanded  a  ring  he  discovered  on  witness' 
finger.  Witness  told  him  that  the  ring  was 
given  her  in  childhood  by  her  brother,  and 
that  she  would  not  surrender  it;  that  it  was 
of  little  value  at  best,  as  it  was  only  silver. 
He  then  said,  if  it  was  only  a  silver  ring,  he 
did  not  want  it.  About  this  time  the  small 
man  asked  if  any  one  of  the  household  had 
any  money.  Her  oldest  boy,  then  thirteen 
years  old,  produced  a  nickel,  which  be  offered 
the  parties;  but  the  large  man  declined  to 
receive  it  on  the  statement  that  it  was  the 
only  piece  of  money  in  the  house.    The  wit- 
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nesa  did  not  recognize  tbe  large  man,  bat  she 
recognized  the  small  one  as  Will  Coleman. 
The  witness  was  satisfied  from  Its  general 
appearance  that  the  pistol  in  evidence  whs 
the  pistol  exhibited  by  th  e  large  man  at  tbe 
time  he  demanded  money. 

The  evidence  for  the  state  otherwisR  shows 
that  tbe  tracks  of  two  men — one  being  a 
large,  square-toerl  boot  traclc,  and  tbe  other 
a  smaller,  round-toed  shoe  tzaek — were  found 
near  Wooten's  gate,  and  traced  to  a  point 
about  100  yards  distant,  where  a  horse  had 
been  tied.  Thence  the  horse  track  was 
traced  about  250  yards  down  the  road.  The 
said  road  ran  between  two  wire  fence  inclos- 
ures.  At  one  place  the  tracks  showed  that 
the  horse  ran  into  the  wire  fence,  from  which 
several  horse  hairs  were  taken.  Persons 
long  familiar  with  the  defendant's  noted 
horse,  Wilson,  declared  it  to  be  their  opinion 
that  the  hairs  taken  from  tlie  fence  were 
hairs  of  the  said  horse;  and  several  witnesses 
testified  that  they  closely  examined  the  foot 
tracks,  and  afterwards,  on  the  examining 
trial,  closely  observed  the  feet  of  defendant 
and  Coleman,  and  that  it  was  their  opinion 
that  tbe  large  boot  track  followed  from 
Wooten's  gate  to  where  the  horse  had  been 
tied  was  made  by  the  boots  of  defendant, 
and  that  the  shoe  track  was  made  by  the 
shoes  of  Coleman.  Several  witnesses  testi- 
fied that  they  saw  the  defendant's  horse,  Wil- 
son, on  the  morning  after  the  alleged  offense, 
and  that  he  tlien  showed  to  have  been  cut  in 
two  places  within  the  preceding  few  hours. 
One  cut  was  across  the  breast,  and  the  other 
across  the  leg;  the  cuts  being  such  as  would 
probably  be  made  by  the  horse  coming  into 
violent  contact  with  a  wire  fence.  The  de- 
fendant, with  a  man  riding  behind  him  on 
his  horse,  was  seen  by  two  or  more  witnesses 
in  tiie  town  of  Piano  early  in  the  night.  De- 
fendant and  Coleman  were  located  together 
at  a  party  about  a  mile  distant  from  Piano 
as  iate  as  11  o'clock  on  that  night,  when  they 
left  together.  The  attempted  robbery  oc- 
curred about  12  o'clock.  Deputy  -  sheriff 
Crabtree  testified  that  he  got  the  pistol  ex- 
hibited in  evidence  at  the  house  of  James 
Grumes,  tbe  father  of  defendant,  about  a 
week  after  tbe  alleged  offense. 

/.  M,  Pieraon  and  M.  H.  Qamett,  for  ap- 
pellant. Ant.  Atty.  Gen.  Davidson,  for  the 
State. 

WuxsoN,  J.  In  an  indictment  for  an  as- 
sault with  intent  to  rob,  it  is  not  necessary 
to  describe  the  property  which  tbe  defendant 
intended  to  take,  nor  is  it  essential  to  aver 
that  the  defendant  intended  to  deprive  the 
owner  of  the  property  of  the  value  of  it. 
In  this  case  the  indictment  alleges  all  the 
elements  of  the  offense,  and  the  exceptions 
thereto  were  properly  overruled.  Morris  v. 
State,  13  Tex.  App.  65. 

It  was  not  error  to  permit  witnesses  to 
state  their  opinions  as  to  the  correspondence 
of  tracks  found  at  and  near  the  place  of  the 


attempted  robbery  and  the  shoes  worn  by  de- 
fendant, and  also  the  shoes  worn  by  one 
Coleman,  who  on  the  same  night  of  the  of- 
fense was  seen  in  company  with  the  defend- 
ant. Nor  was  it  error  to  permit  witnesses 
to  state  their  opinions  that  the  hair  found  on 
the  fence  was  from  a  horse  which  the  evi- 
dence showed  defendant  was  riding  on  the 
night  of  the  offense.  As  to  the  admissildlity 
of  such  evidence,  there  is  no  longer  anv  ques- 
tion.    Clark  V.  State,  11  S.  W.  Bep.  374. 

Defendant's  third  bill  of  exception  shows 
no  error.  What  James  Crumes  may  have 
said  when  he  delivered  the  pistol  to  tbe  ofiS- 
cer,  as  to  defendant  not  having  had  said  pis- 
tol on  the  night  of  the  attempted  robbery, 
was  hearsay,  and  not  res  gestas.  James 
Crumes  was  a  competent  witness;  and,  if  ho 
he  knew  that  defendant  did  not  have  the 
pistol  on  the  night  in  question,  be  should 
have  been  produced  to  testify  to  that  fact,  if 
defendant  desired  such  fact  to  be  established. 
Whether  or  not  James  Crumes  willingly  de> 
li  vered  the  pistol  to  the  officer  was  irrelevant 
to  the  issue  in  this  case.  In  this  connection, 
we  will  say  that  It  was  proper  to  permit  the 
state  to  show  that  said  James  Crumes  was  in 
attendance  upon  the  trial,  and  it  was  not  im- 
proper for  the  district  attorney,  in  his  con- 
cluding argument,  to  comment  upon  the 
fact,  and  to  argue  tliat  said  James  Crumes 
could  have  been  placed  upon  the  stand  as  a 
witness  in  behalf  of  defendant,  if  the  defend- 
ant had  so  desired. 

Some  exceptions  were  reserved  by  defend- 
ant to  the  charge  of  the  court,  and  defend- 
ant requested  special  instructions,  which 
were  refused.  We  have  given  the  charge  of 
the  court  a  careful  examination,  and  in  our 
opinion  it  is  free  from  error.  It  presents 
fully  and  correctly  the  law  of  the  case.  The 
evidence,  we  think,  sustains  the  conviction; 
and,  there  being  no  error  shown  in  the  rec- 
ord, the  judgment  is  affirmed. 


Kbhp  o.  Statb. 
(Court  of  Appeal*  of  Texas.   Hay  81,  lS9a) 

PmiVKT — ClBOUMSTANTIAL  ByIDIXOB. 

1.  The  indictment  for  perjury  alleged  that,  Q, 
H.  having  been  convicted  of  assault  with  Intent  to 
murder  S.  H.,  defeDdant,  in  support  of  O.  H.'s  mo- 
tion for  a  new  trial,  made  a  false  affidavit  that,  a 
few  minutes  after  the  assault,  8.  H.  told  htm  that 
she  was  not  hurt  muob,  and  that  on  the  next  day 
she  said  that  the  moat  that  hurt  her  was  her  thumb, 
and  that  she  then  proposed  to  accompany  him  to  a 
party  that  night.  Held  that,  as  bearing  on  intent 
of  Q.  H.  in  making  the  asaanltj  the  statements  in 
the  affidavit  were  material  to  tlie  issue  on  tbe  mo- 
tion for  a  new  trial. 

2.  Code  Crim.  Froo.  Tex.  art.  746,  provides  that 
DO  person  shall  be  convicted  of  perjury  ''except 
upon  the  testimony  of  two  credible  witnesses,  or 
of  one  credible  witness  corroborated  strongly  by 
other  evidence  as  to  the  falsity  of  the  defendant's 
statements  under  oath. "  S.  H.was  the  only  witness 
who  testiiied  directly  to  the  falsity  of  defendant's 
statement,  and  her  testimony  was  that,  if  she  made 
the  statements,  she  had  no  knowledge  of  it,  as  she 
may  have  made  them  while  unconscious  from  the 
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blow  inflicted  on  her.  Held,  that  a  charge  that 
defendant  could  be  convicted  on  clroumstantial 
evidence  alone  waa  error. 

Appeal  from  district  court,  Qoliad  county; 
H.  C.  Pleasants,  J  udge. 

On  the  trial  of  Hie  defendant,  Kemp,  for 
perjury  in  the  case  of  the  state  against  Guy 
Hall,  for  assault  with  intent  to  murder  Sarah 
Hall,  Herri  man  testified  that  he  was  i  n  formed 
of  the  assault  upon  Sarah  Hall  by  Guy  Hall 
soon  after  it  occurred,  and  went  at  once  to 
the  scene  of  the  trouble.  He  then  found  Sa- 
rah Hall  lying  on  the  ground,  face  down,  and 
in  an  apparently  unconscious  condition.  She 
had  a  gash  in  the  side  of  her  head  two  Inches 
long,  into  which  the  witness  inserted  his 
finger,  causing  her  to  wince.  Witness  found 
a  stick  or  club  about  two  and  a  half  feet  long, 
and  about  as  large  around  as  a  man's  arm. 
That  stick  had  blood  on  it.  Several  parties 
were  on  .the  ground  wlien  witness  arrived, 
and  the  defendant  reached  the  scene  a  few 
minutes  arter  the  witness  did.  The  witness 
then  sent  the  defendant,  and  left  himself,  in 
pursuit  of  Guy  Hall,  and  did  not  return. 
Sarah  Hall  did  not  utter  a  word  while  the 
witness  was  with  her  on  that  day,  but  lay 
like  one  dead.  The  witness  waa  under  the 
rule  during  the  trial  of  Guy  Hall,  but  beard 
no  person  during  that  time,  or  at  any  other 
time,  threaten  the  defendant  if  he  testified  in 
the  Hall  case.  L.  A.  Parker  testified  for  the 
state  that  he  was  the  first  person  to  reach 
Sarah  Hall  after  she  was  knocked  down.  She 
made  several  attempts  to  raise  her  body  upon 
her  elbow,  but  dropped  back.  Witness  asked 
her  once  what  hurt  her.  She  raised  her  head 
by  resting  her  elbow  on  the  ground,  looked 
at  witness,  but  said  nothing.  Herriman 
found  the  club  about  100  feet  from  the  place 
where  Sarah  lay.  Defendant  returned  after 
Herriman  sent  him  after  help,  and  with  other 
persons  removed  Sarah  into  her  mother's 
house.  Up  to  that  time,  Sarah  had  not  spoken 
a  word  to  anybody.  Dr.  Lipscomb  testified 
for  the  state  that  he  reached  Sarah  Hall  at 
the  time  she  was  being  taken  into  her  moth- 
er's liouse.  He  then  examined  her,  and 
fonnd  a  gash  about  two  inches  long  on  her 
head.  She  appeared  to  be  limp,  and  was 
cold.  She  did  not  speak  while  witness  was 
with  her.  The  witness  called  on  the  next 
day,  and  found  Sarah  In  bed,  apparently  un- 
conscious. It  was  not  impossible  for  the 
woman  to  have  spoken  after  receiving  the 
blow.  Even  if  rendered  unconscious,  she 
might  have  spoken.  In  reply  to  a  question 
by  tiie  court,  the  witness  said  that  wlien  he 
first  saw  Sarah  Hall,  after  she  was  hurt,  he 
thought  "she  was  partially  feigning, — exag- 
gerating." In  reply  to  a  question  by  the 
state,  the  witness  said  that  upon  examination 
he  found  the  wound  to  be  a  more  severe  one 
than  he  first  thought  it  was.  The  third  time 
witness  saw  Sarah  was  four  or  five  days,  or 
perhaps  a  week,  after  she  was  injured,  when 
she  came  to  his  office  for  medicine.  The  wound 
was  then  healing.    R.  D.  Newcomb  testified 


that  he  was  one  of  the  jury  which  tried  Guy 
Hall  for  assault  with  intent  to  murder  Sarah 
Hall.  Defendant  was  placed  on  the  stand  as 
a  witness  by  the  state,  and  testified  that  he 
knew  nothing  whatever  about  the  case.  Sa- 
rah Hall  testified  for  the  state  that  her  hus- 
band, Guy  Hall,  struck  heron  the  head  early 
on  Monday  morning.  She  knew  nothing 
whatever  after  receiving  that  blow  until  lato 
on  the  following  Friday  evening.  She  did 
not,  so  far  as  she  had  any  knowledge,  talk  to 
the  defendant  after  receiving  the  blow. until 
she  recovered.  The  state  next  introduced  in 
evidence  the  motion  for  new  trial  in  Guy 
Hall's  case,  together  with  the  supporting 
affidavit  of  the  defendant,  wherein  the  de- 
fendant set  out  that  Sarah  Hail  told  him  a 
few  minutes  after  she  received  the  blow  that 
she  was  not  much  hurt;  that  he  (affiant) 
thought  at  the  first  that  Sarah  Hall  was  pre- 
tending to  be  more  seriously  hurt  than  she 
really  was;  and  that,  on  the  day  after  she  re- 
ceived the  blow,  she  told  him  that  "the  most 
that  hurt  her  was  her  thumb,"  and  proposed 
to  accompany  him  (affiant)  to  a  party  on  the 
night  of  that  day. 

Anna  Anderaon  testified  for  the  defense 
that  she  reached  Sarah  Hall  soon  after  she 
received  the  blow,  and,  while  standing  near 
the  said  Sarah,  she  heard  the  defendant  ask 
her  how  she  was  hurt,  to  which  she  replied 
that  she  "was  not  hurt  much,  except  her 
thumb."  Anna  McCampbell  testified  for  the 
defense  that  she  went  to  see  Sarah  Hall  on 
the  morning  after  she  received  the  blow. 
She  found  her  sitting  by  the  fire,  and  asked 
her  what  she  was  doing  out  of  bed.  She  re- 
plied that  she  was  feeling  better.  Witness 
told  her  to  go  back  to  bed;  and  as,  in  her 
effort  to  walk  to  the  bed,  she  manifested  con- 
siderable weakness,  the  witness  helped  her. 
On  her  way  out  of  the  house  the  witness  met 
Dr.  Lipscomb  going  in.  Lizzie  Gardner  tes- 
tified for  the  defense  that  she  visited  Sarah 
Hall  on  the  morning  after  she  received  the 
blow.  She  was  then  sitting  up.  On  that 
evening  the  defendant  came  to  the  house,  and 
Sarah  asked  him  to  take  her  to  a  party  that 
night,  to  which  request  defendant  replied 
that  she  was  in  no  condition  to  go  to  a  party. 

Code  Grim.  Proc.  art.  746,  provides  that 
no  person  shall  be  convicted  of  perjury  "ex- 
cept upon  the  testimony  of  two  credible  wit- 
nesses, or  of  one  credible  witness  corroborat- 
ed strongly  by  other  evidence  as  to  the  falsity 
of  the  defendant's  statements  under  oath,  or 
upon  his  own  confession  in  open  court." 

Q.  W.  L.  Fly,  for  appellant.  Aut.  AUy, 
Gen.  Davidson,  for  the  State. 

WiLLSON.  J.  In  the  prosecntion  of  Guy 
Hall  for  an  assault  with  intent  to  murder 
Sarah  Hall,  the  intent  with  which  the  assault 
was  committed  was  an  essential  issue.  Bear- 
ing upon  this  issue,  the  character,  extent, 
and  effect  of  the  injury  inflicted  upon  Sarah 
Hall  was,  considering  the  other  evidence  in 
the  case,  an  impoitant  inquiry.    If  the  injury 
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Inflicted  waa  slight,  the  presumption  would 
be  that  he  did  not  intend  to  Icill  her,  because 
he  had  the  power  to  inflict  death,  and  did  not 
exercise  the  power.  But,  if  the  injury  in- 
flicted was  serious,  the  contrary  presumption 
might  be  reasonably  entertained.  Any  cir- 
cumstance tending  to  show  the  motive  or  in- 
tent accompanying  an  act  is  relevant  and 
material  where  motive  or  intent  is  essential 
to  make  the  act  a  crime,  or  to  flx  the  grade 
of  the  crime.  Defendant's  statements  to  the 
effect  that  Sarah  Hall's  injuries  were  slight, 
and  that  she  admitted  to  him  that  she  was 
not  much  hurt,  etc.,  as  set  forth  in  the  atfl- 
davit  made  by  him  in  support  of  Guy  Hall's 
motion  for  a  new  trial,  were,  in  our  opinion, 
material  to  the  issue  made  by  said  motion; 
and  the  trial  court  did  not  err  in  so  holding 
in  its  cliarge  to  the  jury,  and  in  overruling 
the  motion  in  arrest  of  judgment. 

By  the  third  parHgraph  of  the  court's 
charge  the  jury  was  told  that  the  evidence 
in  the  case  waa  wholly  circumstantial,  and 
said  paragraph  then  proceeds  to  explain  the 
rales  governing  in  such  cases.  This  para- 
graph of  the  charge  anthorized  the  jury  to 
convict  upon  circumstantial  evidence  alone. 
This  was  error.  Under  the  Ckxie  of  this  State, 
a  conviction  for  perjury  cannot  be  had  upon 
purely  circumstantial  evidence  which  is  not 
virtually  direct  and  positive.  Such  convic- 
tion can  only  be  had  upon  a  confession  in 
open  court,  or  upon  the  direct,  positive  testi- 
mony of  two  witnesses,  or  of  one  witness 
corroborated  strongly  by  other  evidence,  es- 
tablishing the  falsity  of  the  statement  as- 
signed as  perjury.  Code  Crim.  Proc.  art.  746 ; 
Maines  v.  State,  26  Tex.  App.  14.'  This  error 
in  the  charge  was  not  corrected  by  any  other 
portion  of  the  charge,  and  was,  we  thinli,  cal- 
culated to  prej  udice  and  i  n  jure  the  rights  of  the 
defendant,  in  view  of  the  character  of  the  evi- 
dence adduced  against  him,  even  conceding 
that  the  evidence  of  the  falsity  of  defendant's 
Statement  was  not  wholly  circumstantial. 
We  are  not  prepared  to  say,  however,  that 
the  evidence  is  not  wholly  circumstantial; 
and,  if  it  is,  then  said  paragraph  of  the  charge 
is  manifestly  erroneous,  and  necessarily  in- 
jurious to  the  defendant.  Sarah  Hall  was 
the  only  witness  who  testified  to  the  falsity 
of  the  defendant's  statements,  and  her  testi- 
mony was  not  positive,  ))ut  inferential;  that 
is,  that,  if  she  made  the  statements  imputed 
to  her  in  defendant's  affldavit,  she  had  no 
knowledge  of  having  made  them.  She  may 
have  been  unconscious  from  the  effects  of  the 
blow  inflicted  upon  her,  and  while  in  that 
condition  may  have  made  said  statements. 
The  evidence  does  not  absolutely  exclude  this 
hypothesis.  We  are  inclined  to  consider  her 
testimony  as  circumstantial  only,  and  to  iigree 
with  the  trial  judge  that  the  evidence  is 
wholly  circumstantial.  Such  being  the  char- 
acter of  the  evidence,  the  jury  should  have 
been  instructed  that  they  could  not  convict 
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upon  it.  Because  of  the  error  in  the  charge 
above  mentioned,  the  judgment  is  revetaed. 
and  the  cause  is  remanded. 


Statb  c.  Witten. 
(Supreme  Court  of  Mitsouri.   June  2, 1890.) 
Rape — SEFAiuTioir  of  Jdbt— Inbtbdotions. 

1.  Dnring  the  adjournment  ot  one  hoar  after 
the  commencement  of  a  trial  on  Indictment  for 
rape,  a  juror,  without  the  consent  of  the  court,  the 
defendant,  or  any  officer,  left  the  jury-box  and 
oourt-room,  and  for  45  minutes  mingled  with  a 
crowd,  which  waa  excitedly  discussing  the  case, 
freely  expressing  their  opinions  of  its  merits, — 
some  denouncing  and  others  exonerating  the  ao- 
cused.  Held,  his  conduct  waa  a  violation  of  seotloii 
1900,  Rev.  St  Mo.,  prohibiting  the  separation  of  ju- 
rors during  the  trial  of  a  criminal  action  without 
permission  of  the  court,  and  a  new  trial  will  be  or- 
dered. 

2.  Where,  in  the  trial  on  indictment  for  r»M 
It  appeared  that  the  prosecutrix,  at  the  time  the 
offense  was  alleged  to  have  been  committed,  made 
no  outcry,  and  did  not  complain  for  more  than  a 
year,  it  is  error  to  refuse  to  charge  that  these  oir- 
cumstances  should  be  taken  into  consideration 
with  all  the  other  evidence  In  determining  tlie 
gailt  or  Innocence  of  the  defendant. 

Appeal  from  circuit  court,  Grundy  coanty; 
Q.  D.  BnROBSS,  Judge. 

R.  A.  De  Bolt,  Geo.  Hall,  and  T.  A.  Wtttm, 
for  appellant.    The  A  ttomey  Qeneral,  for  the 

State. 

Black,  J.  The  defendant  was  Indicted, 
tried,  and  convicted  ot  rape,  in  the  Orundy 
circuit  court,  in  the  month  of  March,  1887. 
The  prosecuting  witness,  Mattie  Moore,  had 
been  a  member  of  the  family  of  John  Witten, 
the  father  of  defendant,  Beece  Witten,  for 
Ave  or  six  years  before  the  outrage,  which 
she  says  was  committed  after  harvest  In  1885. 
She  was  then  16  or  17,  and  the  defendant  24 
or  25  years  old.  There  were  two  second- 
story  rooms  in  the  house, — one  occupied  by 
her  as  a  bedroom,  and  the  other  by  defendant. 
The  old  folks  left  home  on  Friday,  and  re- 
turned on  the  following  Sunday;  and  the 
crime,  it  is  claimed,  was  committed  on  Fri- 
day night  The  prosecuting  witness  says: 
"Beece  came  to  my  door,  and  said:  *lf  you 
don't  open  the  door,  1  will  burst  it  open.'  I 
opened  the  door,  and  he  threw  his  arms 
around  me.  He  took  advantage  of  me.  I 
told  him  to  go  away,  and  if  lie  did  not  I 
would  tell  the  old  folks.  He  said:  'If  you 
do,  I  will  make  it  damned  hot  for  you.'  I 
cried  and  fought,  and  he  had  his  arms  around 
my  body.  I  resisted  to  the  utmost,  and  did 
everything  I  could  to  get  away  from  him,  but 
could  not.  He  had  intercourse  with  me,  and 
then  went  back  to  his  room."  On  cross- 
examination,  she  said:  "Idon't  know  wheth- 
er I  struck  him  or  not.  I  did  not  bite,  kick, 
or  pinch  him,  or  call  for  help.  He  put  his 
arms  around  me,  and  put  me  on  the  bed.  I 
tried  to  push  him  away  with  my  hands,  and 
then  I  reached  up  and  got  hold  of  the  bed,  and 
tried  to  pull  myself  away  from  him."  Her 
evidence  is  to  the  further  effect  that  there 


Digitized  by 


L-oogle 


872 


SOUTHWESTERN  EEPORTEB,  YoL.  13. 


(Mo. 


was  no  one  at  the  Witten  residence  tbat  nigbt 
but  herself  and  Keece;  that  the  next  morn- 
ing  she  went  a  half  mile  to  a  neighbor's,  and 
got  a  girl  to  stay  with  her;  that,  after  doing 
up  the  work  the  next  day,  she  went  back  to 
the  neighbor's  house,  and  stayed  there  that 
night ;  that  she  and  defendant  had  intercourse 
on  frequent  occasions  during  a  period  of  a 
year  thereafter;  that  she  did  not  think  they 
had  intercourse  before  that  Friday  night; 
that  she  never  told  any  one  of  what  bad  hap- 
pened until  she  left  for  her  aunt's,  which 
was  in  September,  1886,  just  before  confine- 
ment. The  evidence  of  the  defendant  in  his 
own  behalf  is  an  admission  of  improper  re- 
lations with  the  girl  for  a  period  as  far  back 
as  1884,  but  a  denial  of  the  use  of  any  force 
on  any  occasion.  Other  evidence  introduced 
by  him  Is  tbat  in  March,  1885,  he  supposed 
the  girl  was  in  a  family  way,  and  confessed 
his  conduct  to  bis  father.  The  alarm  proved 
a  false  one.  At  that  time,  Mrs.  Witten  ac- 
cused the  girl  of  misconduct  with  defendant. 
She  at  first  denied  the  charge;  but,  being  told 
that  Keece  had  confessed,  and  that  she  would 
have  to  leave,  she  admitted  the  charge,  and 
promised  to  refrain  in  the  future.  Mrs. 
Witten  says  she  next  learned  of  their  renewed 
intimacy  in  J  uly,  1886.  The  girl  is  reported 
to  have  said  on  several  occasions,  before  and 
after  defendant's  arrest,  tbat  they  were  equal- 
ly to  blame.  The  Brst  assertion  made  by  her 
that  defendant  used  force  was  made  to  the 
prosecuting  attorney,  which  was  after  the 
birth  of  the  child. 

The  defendant's  ninth  refused  instruction 
is  as  follows:  "If  the  jury  believe  from  the 
evidence  that,  at  the  time  the  offense  is  al- 
leged to  have  been  committed,  the  prosecut- 
ing witness  made  no  outcry,  and  did  not,  as 
soon  as  an  opportunity  offered,  complain  of 
the  offense  to  others,  but  concealed  it  for  a 
considerable  length  of  time  thereafter,  then 
the  jury  should  take  this  circumstance  into 
consideration  with  all  the  other  evidence  in 
determining  the  guilt  or  innocence  of  the  de- 
fendant, and  whether  in  fact  a  rape  was  com- 
mitted or  not."  This  instruction  should  have 
been  given.  Aconcealmentof  the  injury  for 
any  considerable  time  after  the  woman  has 
had  an  opportunity  to  complain,  and  a  failure 
on  her  part  to  make  any  outcry,  where  the  act 
Is  committed  within  the  probable  hearing  of 
'  other  persons,  are  circumstances  which  will 
Justify  a  strong,  but  not  conclusive,  infer- 
ence that  the  act  was  with  her  consent,  and 
not  by  force.    1  Whart.  Grim.  Law  (9th  Ed.) 

a  665;  liosc.  Crim.  Ev.  (7th  Ed.)  879;  3 
reenLEv.  212;  State  v.  Wilson, 91  Mo.  410, 
8  S.  W.  Rep.  870.  An  outcry  and  resistance 
are  important  elements  of  evidence,  and  a 
want  of  these  circumstances,  where  they  may 
reasonably  be  expected,  go  far  to  disprove  the 
charge  of  rape.  State  v.  Cunningham,  12  S. 
W.  Rep.  378.  And  a  concealment  of  the  in- 
jury, where  there  is  an  opportunity  for  early 
disclosure,  may  lead  to  a  like  inference.  The 
evidence  as  a  whole  tends  strongly  to  show 


that  this  Is  one  of  those  cases  where  there 
has  been  a  mutual  gratificatiotiof  desires  and 
passions,  and  that  the  notion  of  force  on  the 
part  of  the  man,  and  want  of  consent  on  the 
part  of  the  woman,  is  an  afterthought.  No 
disclosure  was  made  by  the  woman  until  dis- 
covered to  be  pregnant,  and  the  first  charge 
of  force  was  made  more  than  a  year  after  the 
alleged  outrage.  Under  these  circumstances, 
the  instruction  should  have  been  given.  The 
judgment  in  the  case  of  State  v.  Wilson, 
supra,  was  reversed  alone  ben^use  a  like  Idt 
struction  was  not  given  as  it  was  asked;  and 
we  must  either  overrule  that  case,  or  reveraa 
the  judgment  in  this  one. 

The  inference  to  be  drawn  from  the  con- 
cealment of  the  alleged  outrage,  is,  of  coursob 
one  of  fact;  and  it  may  be  said  the  jury  shoold 
be  left  to  make  such  inf '>rence  from  that  and 
the  other  facts  in  the  case  as  accords  with 
their  judgment.  As  a  general  rule,  it  is  an 
usurpation  of  the  functions  of  a  jury  for  th« 
judge  to  tell  them  what  conclusion  or  pre- 
sumption of  fact  they  should  draw  from  one 
or  more  given  facts.  Chouquette  v.  Barada, 
28  Mo.  498 ;  Jones  v.  Jones,  57  Mo.  138.  But 
the  refused  instruction  does  not  undertake 
to  tell  the  jury  what  inference  they  should 
draw.  They  are  only  told  to  take  the  cir- 
cumstances recited,  if  true,  into  considerap 
tion  in  determining  the  question  of  the  guilt 
or  innocence  of  the  defendant.  Such  an  in- 
struction is  in  no  sense  au  invasion  of  the 
province  of  the  jury.  It  is  the  duty  of  the 
judge  to  aid  the  jury  in  coming  to  a  correct 
conclusion,  and  there  are  many  cases  where 
it  is  proper,  and  a  due  administration  of  the 
law  demands  the  giving  of  such  instructions. 
Thus  it  is  held  to  be  proper  to  tell  the  jury 
that  the  opinions  of  expert  witnesses  are  not 
conclusive,  but  they  are  to  be  considered  with 
the  other  evidence.  Rose  v.  Spies,  44  Mo. 
20.  So  the  jury  may  be  told  that  the  evidence 
of  the  defendant's  good  character  may  be  con- 
sidered with  the  other  facts  in  determining 
the  question  of  his  guilt,  (Stato  v.  Under- 
wood, 76  Mo.  635;)  and  that  flight  of  one 
charged  with  a  crime  is  a  circumstonce  tend- 
ing to  show  guilt.  State  v.  Oriffln,  87  Mo. 
608.  The  refused  instruction  is  no  more  tliaa 
a  fair,  cautionary  one,  and  should  have  been 
given. 

The  defendant's  fifth  instruction  relates  to 
the  credibility  of  the  witnesses,  and  is  not  a 
fair  substitute  for  the  one  refused. 

Misconduct  of  the  juror  Thomas  B.  Berry 
is  also  assigned  as  a  ground  for  new  trial. 
After  the  trial  had  commenced,  and  during 
the  cross-examination  of  the  prosecuting  wit- 
ness, she  became  confused,  and  refused  to  an- 
swer questions,— depressed  from  the  heat  of 
a  crowded  room,  some  of  the  affidavits  say; 
and  the  court  allowed  her  to  leave  the  room, 
during  which  time  the  court  took  a  recess  for 
about  one  hour.  The  juror,  without  the  con- 
sent  of  the  court,  the  defendant,  or  any  offi- 
cer, left  the  jury-box,  and  went  down  stairs, 
unattended  by  any  one,  into  the  recorder's  of- 
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flee,  irbere  he  remained,  according  to  the  pos< 
itive  affidavit  of  the  recorder,  for  the  sptice  of 
45  minutes.  During  this  time  tliere  were 
many  persons  in  that  office  discussing  the 
case.  Some  denounced  the  defendant,  and 
others  exonerated  him.  There  can  be  no 
doubt  but  the  conversations  and  disputes 
were  had  in  the  hearing  and  presence  of  the 
Juror,  though  it  does  not  appear  that  he  took 
any  part  in  them.  He  conversed  with  per- 
sons, but  not  upon  the  subject  of  the  trial. 
There  appears  to  have  been  considerable  ex- 
citement among  the  manj  persons  who  at- 
tended the  trial,  and  opinions  were  freely  ex- 
pressed. Jurors  ought  not  to  become  sub- 
ject to  such  influences  during  the  progress  of 
a  trial.  The  charge  against  the  defendant 
was  one  in  which  the  punishment  may  be  the 
highest  known  to  the  law, — the  death  penal- 
ty. The  conduct  of  the  juror  was  a  plain  vio- 
lation of  section  1909,  Rev.  St.  1879.  There 
is  no  analogy  between  this  case  and  those  of 
State  v.  Collins,  86  Mo.  248,  and  State  v. 
Payton,  90  Mo.  220,  2  S.  W.  Rep.  394.  The 
conduct  of  the  juror  was  more  like  that  of 
the  jurors  in  State  v.  Collins,  81  Mo.  657,  and 
State  V.  Murray,  91  Mo.  95,  8  S.  W.  Rep.  397, 
where  this  court  felt  tmund  to  interfere. 
Here  the  juror,  unaccompanied  by  any  officer, 
mixed  with  the  excited  throng  of  people  who 
were  discussing  the  issues  of  the  case  on  trial 
with  much  freedom;  and  such  conduct  can- 
not be  upheld.  The  judgment  is  reversed, 
and  the  cause  remanded. 

Brace,  J.,  absent.  Sherwood,  J.,  is  of 
the  opinion  the  judgment  should  be  reversed 
without  remanding  the  cause.  Bakolat,  J., 
concurs  in  the  result,  and  Bat,  C.  J.,  in  all 
that  is  said  in  the  foregoing  opinion. 


QCtNN  V.  KiNTON. 
{Supreme  Court  of  3fte80urL    Jane  2, 1890.) 
HomsiaAD— Widow  and  Hikob  Childbbit. 

Under  Q«n.  8t  Mo.  186S,  p.  460,  J  S,  provldtnK 
that  on  the  death  of  the  head  of  a  family  his  home. 
•tMd  shall  vest  In  his  widow  or  minor  children,  or, 
if  there  be  both,  in  his  widow  and  minor  oblldren, 
without  being  snbjeot  to  deceased's  debts,  unless 
legally  charged  thereon  in  his  life-time;  and  they 
shall  take  therein  the  same  estate  of  which  de- 
ceased died  seised:  provided,  that  snch  children 
shall,  by  force  of  this  statnte,  only  have  an  in- 
terest in  such  homestead  until  they  shall  attain 
their  majority, — where  deceased  leaves  no  widow, 
the  property  becomes  subject  to  deceased's  debts 
on  the  arrival  of  the  children  at  majority. 

Appeal  from  circuit  court,  Butler  county; 
C.  L.  Keaton,  Judge. 

This  is  an  action  of  ejectment  for  a  lot  of 
land  in  Butler  county.  The  pleadings  are  in 
usual  form,  and  need  not  be  recited.  The 
material  facts  are  not  disputed.  S.  U.  Strout 
is  the  common  source  of  title.  He  died  in 
August,  1873,  leaving  three  minor  children, 
but  no  widow.  The  property  in  dispute  was 
bis  homestead.  His  children  afterwards  bo. 
came  of  age,  and  then  conveyed  their  interest 
in  the  homestead  property  to  plaintif[.    The 


estate  of  Strout  was  Insolvent,  and,  there  be- 
ing a  deficiency  of  personal  assets  for  the 
payment  of  its  debto,  the  administrator  de 
bonis  non  duly  sold  the  land  in  dispute  to 
satisfy  the  unpaid  demands.  The  proceed- 
ings for  this  sale  were  begun  in  the  probata 
court  after  all  the  children  of  Strout  had  be- 
come of  age,  and  are  conceded  to  have  been 
regular.  Defendant's  title  is  traced  through 
this  sale.  Her  possession  since  1885  is  ad- 
mitted. The  trial  court  found  for  defendant^ 
and  plaintifr  appealed  in  due  course. 

L.  D.  Qrote,  for  appellant.  Qeo.  H.  Beti' 
ton,  foe  respondent. 

Barolat,  J.,  {after  stating  the  facta  tu 
above.)  The  rights  here  in  question  under 
the  homestead  law  are  governed  by  the  stat- 
utes in  force  in  1873,  when  S.  H.  Stroutdied; 
that  is  to  say,  by  the  General  Statutes  of 
1865,  which  declared  that,  "if  any  such 
housekeeper  or  head  of  a  family  shall  die, 
leaving  a  widow  or  any  minor  children,  his 
homestead,  to  the  value  aforesaid,  shall  pass 
to  and  vest  in  such  widow  or  children,  or.  If 
there  be  both,  to  such  widow  and  children, 
without  being  subject  to  the  payment  of  the 
debts  of  the  deceased,  unless  legally  charge 
thereon  in  his  life-time;  and  such  widow 
and  children,  respectively,  shall  take  the 
same  estate  therein  of  which  the  deceased 
died  seised :  provided,  that  such  children  shall, 
by  force  of  this  chapter,  only  have  an  intei^ 
est  in  such  homestead  until  they  shall  attain 
their  majority;  and  the  probata  court  having 
jurisdiction  of  the  estate  of  such  deceased 
housekeeper  or  head  of  a  family  shall,  when 
necessary,  appoint  three  commissioners  to  set 
out  such  homestead  to  the  person  or  persona 
entitled  thereto."  Page  450,  §  5.  We  have 
often  ruled  that  the  same  estate  passed,  by 
this  statute,  to  the  widow  as  was  vested  in 
the  homesteader  at  his  death ;  following,  in 
this  regard,  the  rulings  of  the  supreme  court 
of  Vermont  prior  to  the  time  when  these  pro- 
visions were  transplanted  from  that  state 
here.  SI<outen  v.  Wood,  57  Mo.  880;  Bur* 
gess  V.  Bowles,  ante,  99. 

It  is  true,  as  claimed  in  the  able  brief  of 
appellant,  that  the  homestead  estate  passes  to 
all  the  beneficiaries,  whether  widow  or  chil- 
dren, "without  being  subject  to  the  payment 
of  the  debte  of  the  deceased;"  but  it  so  passes 
under  the  qualihcations  and  conditions  con- 
tained in  the  law  itself.  One  of  these  is  the 
proviso  that  the  "children  shall,  by  force  of 
this  chapter,  only  have  an  interest  in  such 
homestead  until  they  shall  attain  their  majori- 
ty." It  is  a  fundumental  rule  of  statutory 
construction  that,  if  possible,  effect  should 
be  given  to  all  the  language  of  an  act,  rather 
than  that  any  part  should  perish  by  ascribing 
a  greater  and  conflicting  force  to  another 
part.  The  homestead  law  should  be  liberally 
construed  to  effect  the  objecte  in  view  in  ita 
adoption,  but  it  cannot  properly  be  enlarged 
by  construction  to  create  greater  exempt  es- 
tates than  the  legislature  described  in  the 

language  used.  /  >.^^|^ 
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We  think  the  mtnor  cbtldren  In  the  case  at 
bar  took  the  homestead  estate  free  of  liability 
tor  the  debts  of  the  deceased  so  long  as  it  re- 
mained such  homestead,  but  that  the  home- 
stead right  of  each  child  expired  when  it  at- 
tained majority,  according  to  the  law  In  force 
In  1873,  by  which  this  case  is  controlled. 

We  have  been  greatly  aided  in  onr  investi- 
gation of  this  subject  by  the  pertinent  sug- 
gestions in  the  written  opinion  rendered 
herein  by  tlie  special  judge  who  tried  the 
cause.  We  concur  in  his  conclusion  that  the 
plaintiff  cannot  recover,  and  accordingly  af- 
firm the  judgment.  All  the  judges  concur, 
except  Bbaob,  J.,  absent. 


Statb  v.  Brbnt. 

(Supreme  Court  of  MisKmrt.    Jane  9, 1S90.) 

Winnss— Cboss-Exahixation  or  DsnNOAXT — 
Assault. 

1.  On  the  trial  of  indtctment  for  a  felonious  as- 
■snlt,  where  defendant  is  a  witness  in  his  own  be- 
half, it  is  error  to  require  him,  npon  oross-ezaml- 
nation,  to  answer  the  questloa,  "Were  you  not 
convicted  of  a  felony  in  this  state!" 

2.  Under  section  1665,  Rev.  St.  Mo.  1879,  a  con- 
viction for  a  common  assanlt  may  be  had  under 
an  Indictment  for  assault  with  intent  to  kill. 

Appeal  from  circuit  court,  Hickory  coun- 
ty; W.  I.  Wallaos,  Judge. 

C.  S,  Eatea  and  Amos  8.  Smith,  for  appel- 
lant.    The  Attorney  General,  for  the  State. 

Bat,  G.  J.  The  defendant  was  indicted 
in  the  drcnit  court  of  Hickory  county  for  as- 
sault with  intent  to  kill,  and  upon  trial  was 
convicted,  and  fined  9100.  The  defendant 
was  introduced  at  the  trial  as  a  witness  in 
his  own  behalf,  and  on  cross-examination 
was  compelled,  over  his  objection,  to  answer 
the  following  question :  "  Were  you  not  con- 
victed of  a  felony  in  this  stateP"  The  wit- 
ness answered,  "I  was."  Undernumerous 
decisions,  this  is  reversible  error.  State  v. 
McOraw,  74  Mo.  573;  State  v.  Rugan,  68  Mo. 
214,  and  authority  cited;  1  Oreenl.  £v.  §§ 
877.  457;  State  t.  Turner,  76  Mo.  850;  State 
T.  McLaughlin,  Id.  820;  State  v.  Porter,  75 
Mo.  171;  State  r.  Douglass,  81  Mo.  231; 
State  V.  Lewis,  80  Mo.  110;  State  T.  Patter- 
Son,  88  Mo.  88;  State  v.  Chamberlain,  89  Mo. 
183,  IS.  W.  Rep.  145.  Aa  the  case  must 
go  back,  we  may  add  that  a  conviction  for  a 
common  assault  may  be  had  under  an  indict- 
ment for  assault  with  intent  to  kill,  and  such 
seems  to  have  been  the  result  in  this  case, 
(section  1655,  Rev.  St.  1879;  State  v.  Burk, 
89  Mo.  635,  2  S.  W.  Rep.  10,  and  cases 
cited ;)  and  if,  on  retrial,  the  evidence  should 
so  justify,  an  instruction  to  that  effect  could 
properly  be  given. 

We  deem  it  unnecessary  to  now  notice  oth- 
er matters  complained  of.  For  the  reasons 
above  cited  the  judgment  of  the  trial  court  is 
reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity'  herewith.  All 
concur,  except  Brace,  J.,  absent. 


CoNsuHERa'  Gas  Go.  of  Kansas  Citt  o. 
Kansas  City  6A»-LiaHT  A  Cokb  Co. 
(Supreme  Court  qf  Mittouri.    Jane  2, 18B0.) 

iNjuNonoN—  Slandbb  of  Tttlb—  Gas  Cokpaict. 
A  petition  for  injunction  alleged  that  the 
plaintiff  was  a  corporation  duly  organized  to  man- 
ufacture and  vend  gas;  that  defendant  gas  com- 
pany claimed  that  its  franchise  was  ezclnsiva,  and 
publicly  asserted  that  plaintiff  had  no  franchise  to 
erect  works  or  sell  gas,  and  threatened  to  invoice 
all  means  possible  to  prevent  it  from  doing  so  j  that 
by  reason  thereof  the  plaintiff's  credit,  bnsineas, 
and  franchise  were  irreparably  injured.  Held, 
that  the  facts  did  not  present  a  ground  for  equi- 
table relief. 

Appeal  from  ciroait  court,  Jackson  ooaoty; 
Turner  A.  Gili.,  Judge. 

This  case  presents  for  review  a  mling  of 
the  circuit  court,  sustaining  a  general  de- 
murrer to  plaintiff's  petition,  from  wbieb 
ruling  plaintiff  has  appealed.  The  pleading 
referred  to  is  somewhat  lengthy,  but  enough 
of  it  will  be  recited  to  indtnrte  the  nature  of 
the  case  it  makes,  with  reference  to  the  ques- 
tions of  law  discussed  in  the  opinion  of  the 
court:  "Plaintiff  complains  and  says:  (1) 
That  the  Consumers'  Gas  Company  of  Kansas 
City  is  a  corporation  *'  •  *  nnder  the 
general  law  of  the  state  of  Missouri,  •  •  • 
and  that  the  purposes  *  •  •  for  wbicb 
said  corporation  was  formed  are  *  *  *  'to 
manufacture,  supply,  and  vend  gas  and  other 
illuminating  agents,  for  heating,  lighting,  or 
other  purposes,  in  said  city  of  Kansas,  state 
of  Missouri.'  (2)  [The  petition  then  alleges 
the  performance  of  the  acts  said  to  be  neces- 
sary to  entitle  plaintiff  to  manufacture,  sell, 
and  distribute  gas  in  Kansas  City  through 
mains  and  pipes  in  its  streets.]  (3)  That  the 
defendant  is  a  corporation  created  by  an  act 
of  the  general  assembly  of  the  state  of  Mis- 
souri, approved  February  20,  1865,  entitled 
'An  act  to  incorporate  the  Kansas  Citv  Gas- 
Light&Coke  Co.:'  *  *  •  that  said  act 
of  the  general  assembly  of  the  state  of  Mis- 
souri, approved  February  20,  1865,  did  not 
vest  in  the  defendant,  nor  has  it  now,  any  ex- 
clusive privileges  for  the  erection  of  gas- 
works, or  laying  of  mains  or  pipes,  or  for  the 
distribution  and  sale  of  gas  in  the  said  city 
of  Kansas;  that  defendant  is  the  only  com- 
pany which  has  manufactured  and  furnished 
gas  in  said  city,  and  it  now  alone  so  furnishes 
and  manufactures  gas.  The  plaintiff  further 
states  that  the  defendant  has,  ever  since  the 
organization  of  the  said  the  Consumers'  Gas 
Company  of  Kansas  City,  wrongfully  and 
falsely  asserted,  pretended,  and  claimed, 
openly  and  publicly,  an  exclusive  privilege  of 
establishing  and  operating  gas-works,  laying 
pipes  and  mains,  and  vending  gas,  in  said 
Kansas  City,  and  that  it  is  now  publicly  and 
openly  asserting,  claiming,  and  pretending 
the  same,  and  does  threaten  to,  and  will,  un- 
less restrained  by  this  honorable  court,  con- 
tinue to  so  assert,  pretend,  and  claim.  More- 
over, the  said  defendant  has,  ever  since  the 
organization  of  the  said  the  Consumers'  Gas 
Company  of  Kansas  City,  wrongfully  and 
falsely  asserted,  claimed,  and  pretended,  pub- 
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Ucly  and  openly,  that  the  said  the  Consumers' 
Gas  Company  of  Kansas  City  has  no  right  or 
franchise  to  establish  or  operute  gas-worlts, 
or  lay  mains  or  pipes,  or  to  distribute  or  sell 
gas,  or  to  carry  on  its  business  in  said  Kansas 
City,  without  which  the  plaintiff's  franchise 
and  charter  would  be  of  no  force,  value,  or 
effect;  and  the  defendant  is  still  asserting, 
claiming,  and  pretending  the  same,  and 
threatens  to,  and,  unless  restrained  by  this 
honorable  court,  will,  continue  to  so  assert, 
pretend,  and  claim;  and,  moreover,  the  de- 
fendant has,  by  notice  in  writing,  dated  June 
12, 1883,  notified  the  plaintiff  that  it  will  in- 
voke all  means  which  it  may  command  to 
prevent  the  plaintiff  from  operating  gas- 
worl(s  in  said  Kansas  City.  The  plaintiff 
states  that  the  said  claim,  pretensions, 
threats,  statements,  and  notices  of  the  de- 
fendant throw  a  cloud  upon  the  title  and 
right  of  plaintiff  to  its  franchises  and  privi- 
leges under  its  charter  and  municipal  grant; 
that  its  credit  is  thereby  impaired,  its  stock 
is  depreciated,  and  the  usefulness  and  the 
value  of  its  charter  and  franchises  and  other 
property  are  practically  destroyed,  and  the 
market  value  of  the  bonds  of  the  plaintiff, 
which  must  be  issued  in  order  to  construct 
its  works,  will  be  depreciated  in  value  by 
such  acts  and  doings  of  defendant,  whereby 
the  plaintiff  will  be  greatly  hindered  in  es- 
tablishing and  operating  gas-works,  laying 
pipes  and  mains,  and  distributing  and  selling 
gas  in  said  Kansas  City,  and  the  purposes  for 
which  its  charter  and  privileges  were  granted 
will  be  defeated,  to  its  great  and  irreparable 
injury.  Wherefore  the  plaintiff  prays  this 
honorable  conrt:  (1)  To  perpetually  restrain 
and  enjoin  the  defendant  from  setting  up  and 
pretending  to  possess  such  exclusive  privi- 
leges; from  impeding  or  preventing  this 
plaintiff  from  its  full  enjoyment  of  its  said 
rights,  privileges,  and  franchises;  and  from 
In  any  manner  casting  a  cloud  over  its  rights 
and  title  thereto,  and  to  the  full  exercise 
thereof.  (2)  Judgment  for  the  costs  herein 
expended.    (8)  General  relief." 

Barolat,  J.,  (qfter  stating  the  faett  at 
above.)  Giving  to  the  petition  the  construc- 
tion most  favorable  to  the  pleader,  it  yet 
states  no  cause  of  action  for  equitable  relief. 
Plaintiff  claims  the  right  to  manufacture  and 
vend  gas  to  the  people  of  Kansas  City,  and 
to  adopt  the  needful  and  usual  measures  for 
that  purpose.  It  asserts  that  defendant's 
franchise  to  make  and  sell  gas  in  that  city  is 
not  exclusive,  but  is  claimed  to  be  so  by  de- 
fendant; and  that  such  claim  of  exclusive 
right,  and  of  an  intention  to  assert  it,  is  an 
Irreparable  injury  to  plaintiff's  credit  and 
business,  against  the  continuance  of  which 
an  injunction  and  other  proper  relief  should 
be  granted.  As  no  intimation  is  thrown  out 
of  any  insolvency  of  defendant,  we  need  not 
consider  whether  such  an  allegation  would 
strengthen  plaintiff's  position  on  the  plead- 
ings. As  they  now  stand,  the  point  in  dis- 
pute is  simply  whether  or  not  equity  can 


properly  intervene,  by  injunction  or  other- 
wise, to  prevent  defendant  from  asserting  a 
claim  of  exclusive  privilege  in  the  manufact- 
ure and  sale  of  gas  in  the  circumstances  al- 
ready described.  Plaintiff  does  not  allege 
that  defendant  is  interfering  in  any  way  with 
the  property  of  the  former,  further  than  by 
making  the  claim  of  exclusive  privilege  or 
franchise  mentioned.  As  now  presented,  - 
therefore,  the  case  is  an  attempt  to  enjoin 
defendant  from  an  alleged  slander  of  the 
title  and  franchises  of  plaintiff.  As  such,  it 
is  not  one  for  equitable  relief  on  the  facts 
stated.  This  question  has  been  so  lately  and 
fully  considered  by  a  court  of  high  authority, 
whose  views  on  this  point  we  approve,  that 
we  content  ourselves  with  merely  citing  its 
opinions  on  the  subject.  In  them  will  be 
found  references  to  many  other  cases  sup- 
porting the  conclusion  we  announce.  White- 
liead  V.  Kitson.  119  Mass.  484;  Boston  Diatite 
Co.  V.  Florence  Manuf'g  Co.,  114  Mass.  69. 
Whether  or  not  defendant  has  in  fact  the  ex- 
clusive privilege  claimed,  is  not  material  to 
the  determination  of  this  case.  We  there- 
fore regard  the  ruling  of  the  trial  court  sus- 
taining the  demurrer  to  the  petition  as  cor- 
rect, and  afi9rm  its  judgment,  in  which  all 
concur,  except  Bbaob,  J.,  absent. 


Htdb  t.  MoOabe. 
(Supreme  Court  nf  MiatourU    Hay  IB,  1880.) 
LiBsi^— FarviLHoaD  CoMKumoATioKB. 
Where  an  affidavit,  on  a  motion  to  require 
platntlS  to  give  seooritj  for  coBtK,  alleges  that  af- 
fiant believes  plaintiff  to  be  insolvent,  and  plain- 
tiff's attorney  files  a  counter-affidavit,  denying  the 
insolvency,  and  alleging  the  affidavit  in  support  of 
the  motion  was  "a  corrupt,  voluntary,  and  willful 
case  of  false  swearing,"  such  averment  in  the 
counter-affidavit  is  not  sufficiently  relevant  to  the 
issue  to  be  privileged.    B^bcIj^t,  J.,  dissenting. 

Appeal  from  St.  Louis  circuit  court. 

This  case  comes  here  by  appeal  from  a  rul- 
ing by  the  trial  court,  sustaining  a  general 
demurrer  to  plaintiff's  petition.  Tbe  exact 
case  presented  will  best  appear  from  the  peti- 
tion itself,  which  is  as  follows,  viz.:  "Plain- 
tiff states  that  he  is  a  deputy-derk  of  the  cir- 
cuit court,  city  of  St.  Louis;  and  that  in  said 
position  and  calling,  as  well  as  in  others  of  a 
similar  character,  be  has  always  been  of  good 
name  and  fame;  that  as  such  deputy  it  was 
his  duty  to  examine  into  tbe  matter  of  the 
solvency,  domicile,  and  ability  of  suitors  in 
said  court,  with  reference  to  the  payment  of 
costs  of  suits  instituted  by  them,  and  to  make 
affidavit  of  the  result  of  his  said  examination 
and  inquiry,  to  be  filed  in  support  of  motions 
made  by  the  sheriff  and  said  clerk  in  said 
suits  for  security  for  costs,  under  rule  Xo.  4 
of  said  court,  which  rule  constituted  such  af- 
fidavits sufficient  evidence  to  support  said 
motions,  in  the  absence  of  any  counter-affi- 
davits controverting  the  same;  but  that,  up- 
on the  filing  of  such  counter-affidavits,  the 
issue  of  facts  thus  presented  should  be  deter- 
mined by  tlie  court;  that,  in  the  discharge  of 
his  duty  aforesaid,  be  examined  into  the  sul}> 
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ject-tnattPT  of  the  motion  of  said  clerk,  and 
of  the  sheriff  of  said  city,  filed  in  the  case  of 
Ghiirles  D.  McClure  v.  F.  Kerens,  then  pend- 
ing in  said  court,  wherein  said  court  was 
asked  to  enter  a  rule  against  the  plaintiff,  re> 
quiring  him  to  give  security  for  costs  in  said 
court,  on  the  ground  that  he  was  insolvent, 
and  so  unsettled  as  to  endanger  the  officers  of 
said  court,  with  respect  to  their  legal  de- 
mands; that  in  support  of  said  motion,  and 
in  pursuance  of  bis  duties,  plaintiff  made  and 
filed  an  affidavit  in  said  case,  wherein  he 
stated  that  he  had  examined  into  the  subject- 
matter  of  said  motion,  and  ttiat  the  facts  as 
aforesaid  stated  in  said  motion  were  true,  to 
the  best  of  his  knowledge  and  belief;  that 
afterwards,  on  or  about  the  24tb  day  of  No- 
vember, 1886,  the  defendant,  being  an  attor- 
ney of  said  McClure  in  said  case,  verifled, 
signed,  and  filed  his  counter-affidavit,  where- 
in he  states  (as  he  was  privileged  to  do,  if 
supported  by  sufficient  evidence)  that  said 
McCiure  was  not  insolvent,  and  that  he  was 
possessed  of  large  means,  a  portion  of  which 
consisted  of  real  estate  on  Broadway  and 
Washington  avenue,  St.  Charles  and  Vait- 
deventer  place,  in  St.  Louis,  and  that  plain- 
tiff bad  never  examined  into  the  subject-mat- 
ter of  said  motion ;  but  the  defendant,  mali- 
ciously intending  and  craftily  contriving  to  in- 
jure and  damage  this  plaintiff  in  his  good 
name  and  fame,  falsely  and  maliciously  in- 
corporated into  his  said  affidavit,  signed  and 
sworn  to  as  aforesaid,  and  as  the  concluding 
language  thereof,  the  following  false,  mali- 
cious, and  unprivileged  accusation  against 
this  plaintiff, — that  is  to  say:  <  But  that  the 
affidavit  of  said  Hyde  is  a  corrupt,  volun- 
tary, and  willful  case  of  false  swearing;' 
meaning  that  this  plaintiff,  in  bis  affidavit 
aforesaid,  was  guilty  of  corrupt,  voluntary, 
and  willful  perjury.  Plaintiff  states  that  he 
lias  been  greatly  injured  in  his  said  occupa- 
tion and  calling,  and  in  bis  good  name  and 
fame,  as  an  officer  and  as  a  citizen;  that  said 
false,  unprivileged,  and  unwarranted  charge 
on  the  files  of  said  court  has  become  known 
to  the  public;  that  it  will  embarrass  and 
cripple  this  plaintiff  in  his  aspirations  and 
aims  to  obtain  an  honest  livelihood,  and 
achieve  an  honorable  success  in  the  affairs  of 
life,  through  all  time  to  come.  Wherefore 
plaintiff  prays  damages  for  the  wrongs  afore- 
said, in  the  sum  of  ten  thousand  dollars,  and 
for  costs." 

J.  J.  &  Henry  D.  LaugTMn,  for  appellant. 
Bim.  T.  Price,  Vfrn.  C.  &  Jaa.  C.  Jones,  and 
F.  Z.  McCabe,  for  respondent. 

Barclay,  J.,  {after  stating  the  foots  as 
above.)  1.  It  will  be  seen  at  a  glance,  from 
the  statement  of  the  case,  that  plaintiff's 
claim  rests  upon  the  supposed  liability  of 
defendant  for  alleged  defamatory  matter,  con- 
tained in  an  affidavit  of  the  latter  filed  in 
resisting  an  application  for  a  rule  for  securi- 
ty for  costs,  in  a  cause  between  strangers  in 
the  present  action.  Plaintiff  was  the  deputy 
circuit  clerk  who  made  the  original  affldavU 


in  support  of  the  motion  for  secarity  for 
costs,  in  response  to  which  defendant's  affi- 
davit, herein  complained  of,  was  filed.  De- 
fendant here  was  the  attorney  of  record  in 
the  other  cause  for  the  plaintiff  therein 
against  whom  the  rule  for  costs  was  prayed. 
The  exact  terms  of  the  alleged  defamatory 
matter  appear  in  the  petition,  a  copy  of  which 
is  part  of  the  statement  preceding  this  opin- 
ion. For  reasons  of  public  policy,  there  are 
many  occasions  on  which  a  written  or 
spoken  expression  of  opinion  or  statement  of 
facts,  otherwise  defamatory,  is  not  ordinarily 
actionable  as  a  libel  or  slander.  This  case 
does  not  require  the  enumeration  of  all  soch 
instances.  They  are  usually  classified  by 
text-writers  under  the  head  of  "Privileged 
Statements."  Many  of  them  arise  in  the 
course  of  judicial  proceedings.  Some  utter- 
ances made  in  such  proceedings  are  protected 
by  a  shield  of  absolute  privilege,  intarposed 
from  time  Immemorial  by  the  rules  of  the 
common  law,  to  secure  the  free  and  fearless 
conduct  of  such  proceedings.  Others  are 
privilegred  in  a  lesser  degree,  and,  upon  a 
proper  showing  of  certain  facts,  the  protec- 
tion of  privilege  may  be  removed.  We  shall 
not  attempt  a  detailed  statement  of  the  prin- 
ciples governing  this  subject,  further  than 
may  be  necessary  to  the  precise  case  in  hand. 
Owing  to  the  differences  of  opinion  among 
the  judges  who  have  construed,  from  time  to 
time,  the  common  law  regarding  it.  gresit 
difScultiea  arise  upon  any  attempt  to  proper- 
ly classify  privileged  occasions  with  r^er- 
ence  to  the  rules  applicable  to  each.  We  re- 
frain from  any  such  attempt.  Certain  prin- 
ciples, however,  are  sufficiently  well  estab- 
lished by  authority  to  furnish  a  rule  of  de- 
cision in  the  present  case.  We  will  endeav- 
or to  limit  this  opinion  to  a  declaration  of 
them.  The  general  rule  is  that  an  affidavit 
filed  in  the  course  of  judicial  proceedings  is 
not  actionable  as  libelous  if  fairly  relevant  to 
the  issue,  or  responsive  to  some  fact  appar- 
ently bearing  on  the  issue  to  which  it  is  di- 
rected, assuming,  of  coui-se,  that  the  court 
has  jurisdiction  in  the  premises.  If  an  ir- 
relevant charge,  otherwise  libelous,  is  con- 
tained in  such  an  affidavit,  it  may  be  the 
basis  of  an  action  for  libel  if  shown  to  have 
been  maliciously  made,  without  an  honest 
belief  that  it  was  relevant  to  the  issue,  ttased 
upon  reasonable  grounds  for  such  belief. 
The  nature  of  the  irrelevant  charge  itself 
(with  reference  to  the  actual  issues  in  the 
case  wherein  it  occurs)  may  sometimes  fur- 
nish evidence  of  the  want  of  such  belief,  but 
where  it  does  not  the  question  of  affiant's  be- 
lief in  the  relevancy  of  the  charge  becomes, 
generally,  one  of  fact  to  be  determined  by  the 
triers  of  the  facts.  No  action  for  libel  can  be 
maintained  upon  a  charge  contained  in  an  af- 
fidavit filed  in  such  a  proceeding,  where  the 
charge  is  either  relevant  to  the  issue,  or  is 
believed  (upon  reasonable  grounds)  to  be  so 
by  the  affiant.  Whether  any  other  action 
will  lie  for  a  false  charge  so  made,  if  insti- 
gated by  malice  and  without  probitblfit cause. 
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is  a  question  not-  now  before  us.  In  the  case 
at  bar  it  will  be  observed  tliat  the  affidavit  of 
defendant,  which  forms  its  groundwork, 
contains — First,  a  denial  of  the  allegations 
of  faist  in  the  motion  for  securitj  for  costs; 
and,  sKoneUy,  a  charge  that  the  affidavit  of 
the  plaintifC  here,  supporting  that  motion, 
was  a  "corrupt,  voluntary,  and  willful  case 
of  false  swearing. " 

2.  A  majority  of  the  members  of  the  court 
are  agreed  that  the  defamatory  matter  in 
question,  coqtained  in  the  second  part  of  the 
affidavit,  is  not  sufficiently  relevant  (to  the 
issue  raised  by  the  motion)  to  afford  a  privi- 
lege to  affiant;  that,  consequently,  the  ques- 
tion whether  or  not  the  affiant  made  such 
cliarge  maliciously,  without  l>elievingit  to  be 
relevant,  and  without  reasonable  or  probable 
grounds  for  such  belief,  is  one  of  fact,  which 
should  have  been  submitted  for  trial  if  denied 
by  the  defendant;  and  that  the  allegations  of 
the  petition  herein  sufficiently  and  fairly  pre- 
sent a  theory  for  a  recovery  by  plaintiff,  if  es- 
tablished by  his  evidence  Taking  this  view  of 
the  case,  a  majority  of  my  brethren  are  agreed 
that  the  demurrer  should  have  been  over- 
ruled; that  the  judgment  should  be  reversed, 
and  tiie  cause  remanded  for  a  new  trial. 
From  tliat  result  my  respectful  dissent  is  en- 
tered, on  the  ground  that  the  matter  in  the 
affidavit  was  sufficiently  relevant  to  the  issue 
to  preclude  an  action  for  libel;  but  the  prin- 
ciples stated  in  the  first  part  of  the  opinion, 
down  to  paragraph  the  second,  meet  my  en- 
tire concurrence,  and  the  point  of  difference 
between  us  does  not  appear  to  call  for  any 
further  comment,  at  present,  on  my  part.  In 
accordance  with  the  views  of  the  majority  of 
the  court,  the  judgment  is  reversed,  and  the 
cause  remanded. 

Bat,  C.  J.,  and  Black  and  Brace,  JJ., 
concurring;  and  Shbrwood,  J.,  expressing 
no  opinion. 

CUOUTBAU  V.  BOUQHTON. 

(Supreme  Cowrt  vf  JftesourL    May  19, 1880.) 

TsESPASS— TatrsTS— AcnoKs— Pabtibs— EviDBNoa. 

1.  Where  a  trespass  is  oommitted  on  land  oon- 
veyed  to  trostees  to  seoara  bonds  pending  fore- 
closure proceeding*,  and  the  land  does  not  sell  for 
enough  to  pay  the  bonds,  and  U  purchased  by  the 
bond-holders,  they  may  sue  for  the  trespass,  under 
Rev.  St  Ho.  1879, 1 8MB,  providing  that  every  ac- 
tion shall  be  prosecuted  In  the  name  of  the  r«)al 
party  in  interest,  except  as  provided  by  section 
8463,  which  declares  that  the  trustee  of  an  express 
trust  may  sue  in  his  own  name  without  joining  the 
cestui  ffue  truat,  and  that  the  trustee  of  an  express 
trust  sh^  be  construed  to  include  a  person  with 
whom,  or  in  whose  name,  a  contract  is  made  for 
the  benefit  of  another. 

8.  In  an  action  for  trespass  on  plaintlfTs  land, 
where  the  afBdavit  in  attaobment  alleges  that  the 
injuries  complained  of  arose  from  the  commission 
of  some  felony  or  misdemeanor,  evidence  that  de- 
fendant, representing  himself  to  be  the  agent  of  a 
third  person,  from  whom  he  had  no  authority,  sold 
timber  on  the  land,  and  collected  the  proceeds, 
that  the  timber  was  cut  and  carried  away  under 
such  sale,  and  that  defendant  indorsed  the  tres- 
pass, is  admissible  nnder  Rev.  St  Ho.  1879, 1 1889, 


which  makes  It  a  misdemeanor  for  one  to  cut  down 
or  carry  away  any  trees  on  land  not  his  own. 

8.  Since  a  cause  of  action  for  a  trespass  on  land 
will  survive  and  pass  to  the  personal  representa- 
tive, under  Rev.  St  Ha  1879,1 96,  it  is  assignable. 

Appeal  from  circuit  court,  Stoddard  coun- 
ty; John  G.  Wbab,  Judge. 

Howik  &  Keaton,  for  apfieUant.  T.  H. 
Mavidin,  for  respondent. 

Black,  J.  This  is  an  action  of  trespass, 
brought  by  Charles  P.  Chouteau  against 
George  K.  Houghton,  to  recover  treble  dam- 
ages for  cutting  and  carrying  away  trees  and 
timber  from  the  described  lands,  situate  in 
Stoddard  county.  The  trespass  is  alleged  to 
have  been  committed  on  the  1st  of  Septem- 
ber, 1879,  and  at  divers  times  since  that  date. 
The  suit  was  commenced  on  the  14th  August, 
1883.  The  affidavit  for  an  attachment  sued 
ont  in  aid  of  the  action  states  that  the  amount 
which  the  plaintiff  ought  to  recover  is  $9,000, 
single  damages,  and  that  he  has  good  reason 
to  believe,  and  does  believe,  that  the  dam- 
ages for  which  the  action  is  brought  are  for 
injariea  arising  from  the  commission  of  some 
felony  or  misdemeanor  by  the  defendant,  as 
set  forth  in  the  petition.  To  this  affidavit 
the  defendant  filed  a  plea  in  al>atement.  The 
trial  thereon  resulted  in  a  verdict  and  judg- 
ment for  defendant,  and  the  plaintiff  ap- 
pealed. The  errors  assigned  are  (1)  the  ex- 
clusion of  evidence  offered  by  the  plaintiff; 
and  (2)  the  giving  of  an  instruction  which 
directed  a  verdict  for  the  defendant. 

The  evidence  shows  that  on  the  28d  of  May, 
1857,  the  Cairo  &  Fulton  Railroad  Company 
executed  a  deed  of  trust  to  three  trustees, 
namely,  John  Moore,  John  Wilson,  and  A. 
G.  Waterman,  thereby  conveying  to  them  the 
lands  in  question,  and  a  large  amount  of  oth- 
er lands  and  railroad  property,  to  secure  tlie 
payment  of  bonds.  Joseph  C.  Moore  and 
George  H.  Bridges,  as  administrators  of  G.  M. 
Patterson,  E.  O.  Reed,  Henry  E,  Seelye,  and 
Charles  P.  Chouteau,  the  present  plaintiff, 
owned  the  bonds,  and  were  the  only  benefi- 
ciaries in  the  deed  of  trust.  The  deed  of 
trust  contains  a  provision  to  the  effect  that 
the  lands  shall  be  deemed  to  be  in  the  legal 
possession  of  the  trustees.  Thedeed  of  trust 
was  foreclosed  by  a  decree  entered  in  this 
court  in  October,  1881;  and  the  commissioner 
then  appointed  by  this  court  sold  the  lands 
in  question  to  Charles  P.  Chouteau,  who  re- 
ceived a  deed  therefor  dated  26th  of  October, 
1882.  The  debt  evidenced  by  the  bonds 
amounted  to  over  $400,000,  and  the  sale  of  the 
entire  property  specified  in  the  deed  of  trust 
left  a  large  unpaid  balance.  The  bill  of  ex- 
ceptions states  that  plaintiff  offered  in  evi- 
dence a  writing  wiiereby  the  administrators 
of  Patterson  and  Reed  and  Seelye  assigned  to 
the  plaintiff  the  right  to  sue  for,  and  recover 
for,  any  and  all  trespasses  which  had  been  or 
might  be  committed  on  the  lands  in  ques- 
tion, which  assignment  was  excluded  by  the 
oourt.  The  date  of  the  assignment  is  not 
stated.  The  plaintiff  then  offered  to  show  by 
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a  number  of  witnesses  that  during  1881  and 
1882  the  defendant  sold  to  different  firms  and 
persons  timber  standing  upon  the  lands ;  that 
the  timber  so  sold  was  cut  and  taken  away« 
and  that  defendant  received  and  collected  the 
money  arising  from  sach  sales;  that  defend- 
ant sold  the  timber  claiming  to  be  the  agent 
of  Thomas  Allen;  but  that  he  had  no  author- 
ity from  Allen  to  sell  the  same.  The  plain- 
tiff offered  to  show  further  that  defendant 
indorsed  the  trespasses,  collected  pay  for  the 
timber,  and  shared  in  the  proSts  of  cutting 
And  carrying  away  trees,  timber,  and  saw- 
logs.  All  of  the  foregoing  evidence  was  ex- 
eluded,  wherefore  the  court  directed  the  jury 
to  find  for  defendant. 

1.  One  of  the  objections  made  to  the  as- 
flignment  from  Reed  and  Seelye  and  the  ad- 
ministrators of  Patterson  to  the  plaintiff,  giv- 
ing him  the  right  to  sue  for  and  collect  dam- 
ages arising  from  trespasses,  was  that  a  right 
in  action  arising  from  the  commission  of  a 
tort  cannot  be  assigned.  There  can  be  ao 
^oubt  but  a  cause  of  action  for  damages  aris- 
ing from  a  trespass  upon  real  estate  will 'sur- 
vive and  pass  to  the  personal  representatives 
of  a  decedent.  Sectiun  96,  Bev.  St.  1879.  As 
the  cause  of  action  would  survive  to  the  per- 
gonal representatives,  it  is  assignable,  though 
based  upon  a  tort.  Snyder  v.  Railroad  Co., 
:86  Mo.  613.  Indeed,  tlie  defendant  concedes 
in  this  court  that  the  assignment  should  not 
tiave  been  excluded  on  the  ground  that  a  cause 
of  action  for  such  a  tort  is  not  assignable. 
But  the  defendant  insists  that  the  assign- 
ment and  also  the  other  evidence  was  proper- 
ly excluded,  because  the  plaintiff  did  not  have 
the  title  to  the  land  until  the  date  of  the  com- 
missioner's deed,  namely,  26th  October,  1882, 
and  that  the  cause  of  action  for  trespasses 
prior  to  that  date  accrued  to  the  trustees  in 
the  deed  of  trust,  and  not  to  the  plaintiff  and 
the  other  bondholders,  and  hence  they  had 
nothing  to  assign  to  him,  and  he  has  no  cause 
of  action  through  the  assignment,  or  in  his 
own  right.  It  was  held  in  Pace  v.  Pierce,  49 
Mo.  8^,  that  a  trustee  in  a  deed  of  trust  upon 
personal  property  given  to  secure  a  debt  had 
the  right  to  sue  for  and  recover  the  property 
■even  after  he  had  made  a  sale.  It  was  con- 
sidered that  he  had  the  right  to  recover  the 
property,  to  the  end  that  he  might  turn  the 
same  over  to  the  purchaser.  And  in  the  more 
recent  case  of  Lancaster  v.  Insurance  Co.,  92 
Mo.  460.  5  S.  W.  Rep.  23.  the  plaintiff  held 
the  title  to  the  property  covered  by  a  building 
.as  trustee  of  a  married  woman,  with  power 
to  apply  the  rents  to  her  sole  use,  and  with 
power  to  sell.  We  held  that  the  trustee  could 
maintain  a  suit  for  damages  done  to  the  house 
though  the  suit  was  not  commenced  until 
after  ho  had  sold  the  property.  Prom  these 
and  other  cases,  the  defendant  insists,  the 
trustees,  and  the  trustees  alone,  can  maintain 
this  action ;  and  be  cites  Myers  v.  Hale,  17  Mo. 
App.  205,  which  perhaps  gives  some  counte- 


nance to  the  claim.  But  it  does  not  follow, 
because  the  trustees  could  maintain  this  snit, 
that  the  beneficiaries  in  the  deed  of  trust 
cannot.  The  practice  act  (Rev.  St.  1879, 
§  3462,)  provides  that  every  action  sliall  be 
prosecuted  in  the  name  of  the  real  party  in 
interest,  except  as  provided  in  the  next  sec- 
tion; and  that  section  declares  that  a  trustee 
of  an  express  trust  may  sue  in  his  own  name 
without  joining  with  him  the  person  for 
whose  benefit  the  salt  is  prosecuted.  The 
same  section  dec-lares  that  a  trustee  of  an  ex- 
press trust  shall  be  construed  to  include  a 
person  with  whom,  or  in  whose  name,  a 
contract  is  made  for  the  benefit  of  another. 
Under  these  sections  of  the  statute,  it  has 
been  held  on  several  occasions  that  where  the 
contract  is  made  in  the  name  of  one  person 
for  the  benefit  of  another  the  suit  may  be  ei- 
ther  in  the  name  of  the  trustee,  or  in  ttie 
name  of  the  beneficiary.  Either  may  sue. 
Rogers  v.  OosnelK  51  Mo.  466;  McCk>mas  t. 
Insurance  Co.,  56  Mo.  578;  Snider  v.  Express 
Co..  77  Mo.  523;  Bliss,  Code Fl.  g§ 45, 46.  A 
mortgalgee  is  entitled  to  recover  damages  for 
permanent  injuries  done  to  the  mortgaged 
land  by  third  persons,  and  until  the  debt  is 
paid  his  right  to  such  damages  is  superior 
to  that  of  the  mortgagor.  I  Jones.  Mortg. 
(4th  Ed.)  §  695a.  The  allied  trespasses 
were  committed  while  the  suit  of  foreclosure 
was  pending,  and  were  continued  after  a  final 
decree  liad  been  entered  by  the  supreme  court, 
and  the  property  did  not  sell  for  enough  to 
pay  the  bonds.  The  beneficiaries  are  few  in 
number,  and  are  the  real  parties  in  interest. 
A  judgment  on  the  merits  in  their  suit,  or 
that  of  their  assignee,  would  bar  an  action 
by  the  trustees.  It  follows  from  what  lias 
been  said  that  the  beneficiaries  or  their  as- 
signee may  maintain  this  suit,  though  the 
trespasses  were  committed  before  the  date 
of  the  commissioner's  deed  to  plaintiff. 

2.  This  much  has  been  said  on  the  qnes- 
tions  before  considered  because  they  are  the 
only  questions  urged  in  defendant's  brief,  and 
because  they  must  arise  on  a  trial  of  this  case 
on  its  merits.  It  is  deemed  proper,  however, 
to  say  that  the  only  question  of  fact  wbicti 
does  or  can  arise  on  the  trial  of  the  plea  in 
abatement  is  whether  the  damages  sued  for 
are  for  injuries  arising  from  the  commission 
of  some  felony  or  misdemeanor.  The  merits 
of  the  plaintiff's  case  as  stated  in  his  petition 
are  not  the  subject  of  inquiry  on  the  plea  in 
abatement.  On  this  issue  the  assignment 
was  irrelevant,  and  for  that  reason  properly 
excluded;  but  the  other  excluded  evidence 
tended  to  show  that  the  trespass  was  one  made 
a  misdemeanor  by  section  1359,  Rev.  St.  1879,' 
and  should  have  been  received.  The  judg- 
ment is  therefore  reversed,  and  the  cause  re- 
manded for  new  trial.    All  concur. 

'  Section  1S59  makes  it  a  misdemeanor  for  one  to 
ont  down  or  cariy  away  any  trees  on  land  not  his 
own. 
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Johnson  «.  M11.1.EB. 

{Cowrt  t^f  AppeaU  of  Kentucky.  May  2S,  18B0.) 
Vktvob  ^rd  Vekdbk— Bond  >«r  Titi.b— Bbbach. 
The  prioe  of  two  pieces  of  land,  eontainlng 
ao  and  80  acres  respectively,  was  $1,000  on  K arch 
1, 1886,  or  on  taking  pOBsession ;  the  payment  of  two 
<300  notes  owing  by  the  vendor  to  his  grantor, 
which  were  a  lien  on  the  20-acre  tract;  and  an 
amount  sufficient  to  make  the  price  (2,900  one  year 
from  the  date  of  sale.  On  or  before  March  1, 1886, 
"a  good  and  sufficient  deed"  was  to  he  given ;  but, 
owing  to  a  prior  mortgage  sale  of  the  SO  acres,  the 
vendor  was  unable  to  give  it,  and  one  was  never 
tendered.  Vendee  paid  one  of  the  tSOO  notes,  and 
one  of  $426.88,  embracing  a  settlement  of  the  other, 
which  had  been  retained  to  hold  the  lien,  and 
took  an  assignment  of  all  three.  He  then  sued 
to  enforce  the  lien  of  the  $800  notes  against  the 
ao  acres,  and  to  reduce  the  other  note  to  judg- 
ment. Held,  that  the  purchaser  was  not  re- 
quired to  make  the  $1,000  payment,  and  take  the 
risk  of  his  vendor  being  unable  to  procure  and 
convey  a  good  title,  and  tlie  failure  so  to  do  con- 
stituted no  defense  to  the  actions;  and  an  order  set- 
ting aside  the  sale  as  to  the  80-acre  tract,  and  af- 
firming it  as  to  the  other,  and  judgment  for  a  bal- 
anoe  due  on  accounting,  being  satisfactory  to  veur 
dee,  was  proper. 

Appeal  from  circuit  court,  Boone  county. 
"Not  to  be  officially  reported." 
B.    W.  ToUn,  for  appellant.    Collin*   & 
Femiey  and  J.  J.  Landram,  for  appellee. 

H01.T,  J.  In  1883,  J.  X.  Black  conveyed 
to  the  appellant,  J.  L.  Johnson,  about  20 
acres  of  land  for  $1,000,  of  which  S400  was 
then  paid,  and  for  the  remaining  $600  John- 
son executed  his  two  notes  for  $300  each; 
the  one  payable  to  his  vendor,  and  the  other 
to  the  vendor's  wife.  Xhe  deed  retained  a 
lien  for  their  payment.  J.  M.  Baker  became 
the  owner  of  one  of  the  notes,  and  the  other 
was  transferred  to  Stewart  Baker.  Johnson 
also  owned  about  30  acres  of  land  adjoining 
the  20  acres,  making  about  50  acres  in  all, 
and  in  December,  1885,  he  sold  it  all  by  title 
bond  to  the  appellee,  W.  B.  Miller,  for 
$1,900;  the  latter  agreeing  to  take  up  the 
two  notes  held  by  the  Bakers'  in  part  pay- 
ment, also  to  pay  $1,000  on  March  1,  1886, 
or  when  possession  should  be  given,  and  the 
balance  in  a  year  from  the  time  of  the  pur- 
chase, "a  good  and  suiBcient  deed"  to  be 
made  to  Miller  on  or  before  March  1,  1886. 
Possession  of  the  land  was  given,  and  Miller 
paid  off  the  Black  notes.  Prior  to  doing  so 
the  appellant  and  Stewart  Baker  bad  a  settle- 
ment, and,  counting  the  Black  note,  the  ap- 
pellant fell  in  debt  to  him  in  the  sum  of 
$426.88,  for  which  he  executed  his  note 
to  Baker,  and,  as  it  was  not  secured  by  a 
lien,  the  latter  continued  to  hold  the  Black 
note;  it  being  agreed  that,  when  the  new 
note  should  be  paid,  both  notes  should  be 
given  up  to  the  appellant.  The  appellee  paid 
not  merely  the  amount  of  the  Black  note 
held  by  Stewart  Baker,  but  that  of  the  new 
note  that  had  thus  beeu  given  to  him  by  the 
appellant;  and  Baker  assigned  both  notes  to 
the  appellee.  No  deed  tMing  made  or  ten- 
dered to  the  appellee,  and  the  Black  note, 
held  by  J.  M.  Baker,  having  also  been  as- 
signed to  him,  he  brought  an  action  against 
the  appellant  upon  the  two  $300  notes  to  en- 


force their  payment,  claiming  a  lien  upon 
the  20  acres  of  land  which  Bl^k  had  sold  to 
the  appellant.  He  also  brought  an  ordinary 
action  against  the  appellant  upon  the  $426.88 
note,  which  by  consent  was  transferred  to 
equity.  The  appellant  also  sued  the  appellee 
upon  an  account  before  a  justice  of  the  peace. 
A  set-off  in  the  form  of  an  account  was 
pleaded,  and  this  action,  after  judgment  by 
the  justice,  was  appealed,  and  it  by  consent, 
also,  was  transferred  to  equity;  and  all  three 
actions  were  consolidated,  and  tried  together. 
The  two  first  above  named  were  defended 
upon  the  ground  that  the  appellee,  in  paying 
off  the  notes  of  the  appellant,  bad  merely 
paid  that  much  upon  the  purchase  of  the 
land.  The  $1,000  of  purchase  money  was 
also  asserted  as  a  counter-claim.  The  ap- 
pellee replied  that  prior  to  the  sale  to  him 
the  30-acre  tract  of  land  had  been  mortgaged 
by  the  appellant  to  three  certain  parties, 
jointly,  for  $3,000;  that  they  by  suit,  in  1886, 
enforced  their  mortgage,  had  the  land  sold, 
purchasing  it  themselves;  and  that  it  had 
been  conveyed  to  them  by  the  court.  All 
this  is  shown  to  be  true.  The  judgment 
below  set  aside  the  sale  of  the  SO-acre 
tract  because  the  appellant  could  not  make 
title.  It  confirmed  the  purchase  of  the  20. 
acres,  as  the  appellee  was  willing  to  take  it, 
charged  him  with  the  price  of  it  according  to 
the  price  he  had  agreed  to  pay  for  the  entire 
land,  credited  him  by  wliat  he  had  paid  to 
the  Bakers  for  the  appellant,  adjusted  the  ac- 
counts between  them,  finding  a  balance  due 
the  appellee  of  $36.18,  for  which  it  rendered 
judgment  in  bis  favor;  and  Johnson  has  ap- 
pealed. 

His  chief  complaint  is  that,  if  the  appellee 
had  paid  him  the  $1,000  upon  the  1st  of 
March,  1886,  he  would  have  released  the 
mortgage  lien,  as  the  mortgagees  had  agreed 
to  accept  it,  and  release  their  lien  upon  the 
land  sold  the  appellee,  and  that  he  could  then 
have  made  him  a  good  title.  It  is  conceded 
that  no  deed  was  ever  tendered  to  the  appel- 
lee. A  part  of  the  land  being  mortgaged,  he 
could  not  make  a  good  title;  and  this  part  of 
it  had  in  fact  been  sold,  and  the  title  passed 
away  from  him  by  virtue  of  the  mortgage. 
It  is  urged,  however,  that  the  contract  to 
pay  the 'purchase  money  and  that  to  convey 
were  mutual  executory  contracts  not  depend- 
ent upon  each  other,  and  that  a  failure  to 
comply  with  one  by  one  party  is  not  a  de- 
fense to  non-compliance  with  the  other  by 
the  other  party.  This  argument  is  not,  how- 
ever, applicable  to  this  case.  Here  the  land 
has  been  in  fact  sold,  and  the  title  passed  to 
another,  by  virtue  of  a  lien  created  by  the  ap- 
pellant >prior  to  the  sale  by  him  to  the  ap- 
pellee. The  title  bond  given  to  the  latter 
does  not  make  the  payment  of  the  purchase 
money  a  precedent  act  to  the  conveyance 
of  the  land.  When  the  time  arrived  by  vir- 
tue of  its  terms  to  make  the  deed,  and  also 
to  pay  the  $1,000,  the  appellant  could  not  in 
fact  make  a  good  title  to  the  land.  The  pur- 
chaser was  not  required  to  pay,  and  take  tho 
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risk  of  the  vendor  discharging  the  lien,  even 
if  he  could  have  done  so.  The  evidence 
shows,  however,  that  while  two  of  the  mort- 
gagees were  willing  to  talce  the  $1,000,  and 
release  their  lien  upon  the  80  acres  of  land, 
yet  they  had  never  ngreei  with  the  appellee 
to  do  BO,  and  the  tliird  mortgagee  refused  to 
do  BO  unless  their  entire  debt  was  paid.  Un- 
der these  drcumstitnces,  the  claim  by  the  ap- 
pellant that  the  appellee  cannot  rely  upon 
his  inability  to  make  title  because  of  the 
non-paymentof  the  81,000 of  purchase  money 
falls  to  the  ground.  Moreover,  it  appears 
that  the  30  acres  Wiis  also  incumbered  by  a 
potential  dower  right. 

As  to  the  various  accounts  between  the 
parties,  the  evidence  is  conflicting.  Their 
determination  Involved  issues  of  fact,  and 
the  judgment  below  will  not,  therefore,  be 
disturbed.  It  is  at  least  so  far  sustained  by 
the  evidence  as  to  forbid  interference  by  us. 

Complaint  is  made  that  the  appellee  had  the 
use  of  the  30  acres  of  land  during  the  year 
1886,  and  that  he  should  have  been  charged 
for  it.  An  amended  answer  was  tendered  on 
April  13,  1889,  setting  up  a  claim  for  it. 
The  lower  court  rejected  this  pleading,  and 
we  cannot  consider  it,  because  it  was  in  no 
way  made  a  part  of  the  record.  Judgment 
affirmed. 


Chapman  v.  Wbstbkn  Union  Tbi,,  do. 

(Court  of  Appeals  of  Kentuchy.    June  14,  X890.) 

Tblbobaph  CoHPANns— Fxii.iiBa  toDbuvib  Mb»- 
'  8i.eB— Damaobs. 

1.  A  telegraph  company  which  negligently 
failed  to  deliver  two  telegrams  announcing  the  111 
ness,  death,  and  date  of  the  fnneral  of  plaintlfTs 
father  is  liable  to  plaintiS  in  substantial  damages 
for  the  injnry  to  his  feelings,  without  proof  of 
physical  pain  or  pecuniary  loss. 

2.  The  loss  of  a  note  whioh  plaintiff  avers  his 
father  wonld  have  given  him,  had  he  been  able  to 
tee  him  before  his  death,  is  a  oonsequeace  too  re- 
mote to  sustain  a  claim  for  damages. 

Appeal  from  circuit  court,  Marion  county. 

"To  be  officially  reported." 

/.  G.  Covington  and  N.  A.  Porter,  for  ap- 
pellant. Wright  A  MoBlroy  and  W.  F.  Brow- 
der,  for  appellee. 

Holt,  J.  This  is  an  action  against  the 
telegraph  company  for  damages  for  negli- 
gently failing  to  deliver  to  tThe  appellant,  Jo- 
seph Chapman,  two  telegrams, — the  one  Bent 
on  February  12, 1888,  announcing  to  him  the 
dangerous  illness  of  his  father,  and  the  other 
sent  on  February  16th,  informing  him  of  his 
deiith,  and  when  he  would  be  buried.  They 
were  sent  from  Franklin,  Ey.,  to  Bowling 
Green,  Ky.,  a  distance  of  about  20  miles. 
The  appWlant  then  resided  in  the  latter  city; 
and,  learning  upon  the  street  of  the  death  of 
father,  he  called  at  the  telegraph  office  on 
February  17th,  and  received  the  two  tele- 
grams. The  jury  found  one  cent,  and  the 
cost  of  the  action. 

Inasmuch  as  It  must  be  tried  again,  we 
shall  not  discuss  the  evidence  relating  to  the 


question  of  negligence.  The  appellant  claims 
that,  by  reason  of  it,  he  sustained  a  pecuniary 
loss,  by  missing  a  donation  from  bis  father 
of  a  promissory  note  which  he  says  his  fether 
would  have  given  him  if  he  had  seen  him  in 
his  last  illness,  and  that  he  was  also  damaged 
in  his  feelings  and  afFections,  by  being  there- 
by prevented  from  attending  upon  his  father 
in  his  last  illness,  and  from  attending  his 
burial.  The  claim  for  the  first  item  of  dam- 
age was  rejected  as  being  too  remote  for  re- 
covery. The  second  was  ruled  out  upon  the 
ground  that  damage  to  the  feelings,  not 
blended  with  physical  pain  arising  from  act- 
ual injury,  or  not  connected  with  pecuniary 
loss,  cannot  be  a  subject  of  recovery.  The 
lower  court  substantially  instructed  the  jury 
that  the  appellant,  if  entitled  to  recover  at 
all.  was  limited  to  nominal  damages. 

The  company  Insists  that,  as  the  appellant 
was  not  the  sender  of  the  telegrams,  be  can 
maintain  no  action  whatever.  The  contract 
under  which  they  were  sent,  was,  however, 
made  for  his  benefit.  He  was  to  be  the  sole 
beneficiary.  The  sender  had  no  interest  in 
them.  This  the  company  knew  from  their 
character.  In  such  a  case  the  party  for  whom 
a  telegram  is  intended  may  sue  the  company 
for  negligence  as  to  it.  It  is  said  in  Shear. 
&  R.  Neg.  §  560-  "We  think,  therefore,  that 
upon  the  principle  of  these  decisions  a  tele- 
graph company  is  responsible  for  its  negli- 
gence to  a  person  to  whom  a  message  is  ad- 
dressed, ns  well  as  to  the  sender.  If  it  were 
not  so,  it  is  obvious  that  the  receivers  of  tel- 
egrams  would  often  receive  great  damage 
without  any  means  of  redress."  This  is  not 
the  English,  but  it  is  the  American,  rule,  and 
is,  in  our  opinion,  supported  by  reason,  ne- 
cessity, and  a  proper  policy.  Gray,  Td.  §  65; 
Wads  worth  v.  Telegraph  Co.,  86  Tenn.  695, 
8  S.  W.  Rep.  674. 

The  lower  court  was  correct  in  rejecting 
the  first  item  of  damage.  It  was  too  oncer- 
tain  and  remote.  2  Greenl.  £v.  §  256,  says: 
"The  damage  to  be  recovered  must  always 
be  the  natural  and  proximate  consequence 
of  the  act  complained  of.  This  rule  is  laid 
down  in  regard  to  special  damage,  but  it  ap- 
plies to  all  damage."  It  does  not  naturally 
follow,  if  the  appellant  had  received  the  tel- 
egram promptly,  that  he  would  have  received 
the  donation.  Perhaps  his  father  would  have 
given  him  the  note.  It  would  not,  however, 
have  been  a  natural  consequence  of  his  going 
to  see  him.  He  might  and  might  not  have 
done  so.  No  such  loss  could  have  been  con- 
templated by  the  parties  to  the  sending  of  the 
message,  if  their  minds  had  at  the  time  been 
drawn  to  the  contingency  of  its  not  being 
proiierly  delivered.  Considering  the  nature 
of  the  dispatch,  they  could  not  have  contem- 
plated that  such  a  loss  would  arise  from  a 
breach  of  the  contract.  As  well  might  one 
claim  from  a  railroad  company  the  amount 
of  a  stake  in  a  race  upon  the  ground  that,  if 
the  train  had  not  been  negligently  delayed, 
his  horse  would' have  arrived  in  time,  and 

won  the  race.        ^  t     r\(^cf\(> 
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The  remaining  question  is  one  of  some  dif> 
Acuity.  It  iias,  upon  the  state  of  case  now 
presented,  been  little  before  the  courts,  and 
but  few  antborities  can  be  fuund.  Indeed, 
so  far  as  we  have  been  able  to  find,  but  two 
or  three  courts  of  last  resort  have  considered 
it.  One  of  them  has,  at  least  to  some  ex- 
tent, varied  in  its  opinion,  while  the  mem< 
bers  of  another  have  been  divided  as  to  it. 
It  is:  Can  one,  in  a  case  lilce  tliis,  recover 
damages  for  an  injury  to  his  feelings  unac- 
companied by  any  pecuniary  loss,  or  physical 
Buffering  from  bodily  injury?  Many  of  the 
text- writers  say  that  a  person  cannot  recover 
damages  for  mental  anguish  alone,  and  tliat 
be  can  recover  such  damages  only  where  he 
is  entitled  to  recover  some  damages  upon 
some  other  ground.  It  will  generally  be 
found,  however,  that  they  are  speaking  of 
cases  of  personal  injury.  If  a  telegraph  com- 
pany undertakes  to  send  a  message,  and  it 
fails  to  use  ordinary  diligence  in  doing  so,  it 
is  certainly  liable  for  some  damage.  It  has 
violated  its  contract;  and,  whenever  a  party 
does  so,  he  is  liable  at  least  to  some  extent. 
Every  infraction  of  a  legal  right  causes  in- 
jury, in  contemplation  of  law.  The  party 
being  entitled,  in  such  a  case,  to  recover 
something,  why  should  not  an  injury  to  the 
feelings,  which  is  often  more  injurious  than 
a  physical  one,  enter  into  the  estimate  ?  Wliy, 
being  entitled  to  some  damage  by  reason  of 
the  other  party's  wrongful  act,  should  not 
the  complaining  party  recover  all  the  damage 
arising  from  it  V  It  seem  s  to  us  that  no  sou  nd 
reason  can  be  given  to  the  contrary.  The 
business  of  telegraphing,  while  yet  in  its  in- 
fancy, is  already  of  wonderful  extent  and 
importance  to  the  public.  It  is  growing,  and 
the  end  cannot  yet  be  seen.  A  telegraph 
company  is  a  quaii  public  agent,  and  as  such 
it  should  exercise  the  extraordinary  privileges 
accorded  to  it  with  diligence  to  the  public. 
If,  in  matters  of  mere  trade,  it  negligently 
fails  to  do  its  duty,  it  is  responsible  for  all 
the  natural  and  proximate  damage.  Is  it  to 
be  said  or  held  that,  as  to  matters  of  far 
greater  interest  to  a  person,  it  shall  not  be, 
because  feelings  or  affections  only  are  in- 
volved? If  it  negligently  fails  to  deliver  a 
message  which  closes  a  trade  for  $100,  or  even 
less,  it  is  responsible  for  the  damage.  It  is 
said,  however,  that  if  it  is  guilty  of  like  fault 
as  to  a  message  to  the  husband  that  the  wife 
is  dying,  or  the  father  that  his  son  is  dead, 
and  will  be  buried  at  a  certain  time,  there  is 
no  responsibility  save  that  which  is  nominal. 
Such  a  rule,  at  first  blush,  merits  disapproval. 
It  would  sanction  the  company  in  wrong- 
doing. It  would  hold  it  responsible  in  mat- 
ters of  the  least  importance,  and  suffer  it  to 
violate  its  contracts  with  impunity  as  to  the 
greater.  It  seems  to  us  that  both  reason  and 
public  policy  require  that  it  should  answer 
for  all  injury  resulting  from  its  negligence, 
whether  it  be  to  the  feelings  or  the  purse, 
subject  only  to  the  rule  that  it  must  be  the 
direct  and  proximate  consequence  of  the  act. 
v.l3s.w.no.l8-^6 


The  injury  to  the  feelings  should  be  regarded 
as  a  part  of  the  actual  damage,  and  the  jury  be 
allowed  to  consider  it.  If  it  be  said  that  it  does 
not  admit  of  accurate  pecuniary  measure- 
ment, equally  so  it  may  be  said  of  any  case 
where  mental  anguish  enters  into  the  estimate 
of  injuryfora  wrong.and  itfurnishes  nosuffl- 
cient  reason  why  an  injured  party  should  not 
be  allowed  to  look  to  the  wrong-doer  for  rep- 
aration. If  injury  to  the  feelings  t>e  an  ele- 
ment of  actual  damage  in  slander,  libei,  and 
breach  of  promise  cases,  it  seems  to  us  it 
should  equally  be  so  considered  in  cases  of 
this  character.  If  not,  then  most  grievous 
wrongs  may  often  beinflicted  with  impunity; 
legal  insult  added  to  outrage  by  the  pai  ty,  by 
offering  one  cent,  or  the  cost  of  the  telegram, 
as  compensation  to  the  injured  party.  Wheth- 
er the  injury  be  to  the  feelings  or  pecuniary, 
the  act  of  the  violator  of  a  right  secured  by 
contract  has  caused  it.  The  source  is  the 
same,  and  the  violator  should  answer  for  all 
the  proximate  damages.  In  Shear,  ft  B.  THeg. 
§  605,  it  is  said:  "In  case  of  delay  or  total 
failure  of  delivery  of  messages  relating  to 
matters  not  connected  with  business,  such 
as  personal  or  domestic  matters,  we  do  not 
think  tliat  the  company  in  fault  ought  to  es- 
cape with  mere  nominal  damages  on  account 
of  the  want  of  strict  commercial  value  in  such 
messages.  Delay  in  the  announcement  of  a 
death,  an  arrival,  the  straying  or  recovery  of 
a  child,  and  the  like,  may  often  be  productive 
of  an  injury  to  the  feelings  which  cannot 
easily  be  estimated  in  money,  but  for  which 
a  jury  should  be  at  liberty  to  award  fair 
damages.  Yet  in  such  cases  the  damages 
ought  not  to  be  enhanced  by  evidence  of  any 
circumstances  which  could  not  reasonably 
have  been  anticipated  as  probable  from  the 
language  of  the  written  message."  This 
seems  to  us  to  be  the  true  rule, — one  which 
is  in  accord  with  reason,  and  necessary  to  a 
proper  pruteclion  of  individual  right,  and  the 
interests  of  tiie  public.  The  cases  of  Stuart 
V.  Telegraph  Co.,  66  Tex.  580,  and  Wads- 
worth  against  the  same  company,  supra,  sup- 
port this  view  of  the  question;  and,  the  in- 
structions of  the  lower  court  being  contra, 
the  judgment  is  reversed,  and  case  remanded 
for  a  new  trial  consistent  with  ttia  views 
herein  expressed. 


Dantohth  et  al,  «.  Moos. 
COourt  of  Appeala  <if  £entucfe]/.  June  7, 1880.) 
Pabtition— Vbhui. 
ClvU  Ckxie  Ky.  tit.  10,  o.  15,  providing  that 
actions  for  the  division  of  the  lands  of  a  de<»dent, 
the  allotment  of  dower  therein,  and  sales  to  pay 
debts  shall  be  brouf^ht  in  the  county  in  which  the 
greater  part  thereof  is  located,  has  no  application 
to  an  action  for  the  sale  of  other  lands,  which  are 
owned  jointly  by  the  heirs  of  the  deceased,  and  lo- 
cated in  another  county,  and  in  which  there  is  no 
right  to  an  allotment  of  dower.  Such  an  action  is 
governed  by  CivU  Code  Ky.  U  68,  and  title  10,  o.  14j 
which  provide  that  an  action  to  sell  lands  owned 
by  two  or  more  persons  jointly  shall  be  brought  in 
the  county  where  the  subjeot-matter,  or  some  part 
thereof,  is  situated. 
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Appeal  from  court  of  common  pleas,  Mo- 

Cracken  coiintj. 
"To  be  officially  reported." 
Hargit  A  Bastin,  for  appellantB. 

Lewis,  C.  J.  Appellants,  heirs  at  law  of 
E.  D.  Standiferd,  instituted  an  action  in  the 
McCracken  court  of  common  pleas  for  sale  of 
certain  land  in  that  county  left  by  bim  at  bis 
death,  for  the  causes  and  upon  grounds  pro- 
vided in  section  490,  Civil  Code;  and,  all  the 
provisions  thereby  required  having  been  com- 
plied with,  judgment  was  rendered  for  the 
sale,  wlilch  was  in  pursuance  thereof  made 
by  commissioner  of  court, — appellee,  Thomas 
£.  Moss,  becoming  the  purchaser.  But  ex- 
ceptions, having  been  tiled  by  him,  were  sas- 
tained  by  the  couit,  the  sale  set  aside,  and  the 
sale-bond  quashed,  upon  the  ground  the  court 
had  no  jurisdiction.  It  appears  there  bad 
I)een  previously  instituted  in  the  Jefferson 
chancery  court,  county  of  E.  D.  Standiferd's 
residence,  at  time  of  his  death,  an  action  for 
division  of  the  lands  left  by  him  among  his 
heirs,  and  allotment  of  dower  to  his  widow, 
and  by  proceedings  had  in  that  action  such 
division  &nd  allotment  of  dower  were  mad« 
of  the  lands  lying  in  that  county.  But  no 
disposition  was  made  nor  judgment  rendered 
in  that  action  respecting  the  lands  lying  in 
McCracken  county,  the  sale  of  which  is 
sought  in  this  action.  An  action  for  division 
of  land  and  allotment  of  dower,  which  are 
provided  for  in  chapter  15,  tit.  10,  Id.,  most 
be  brought  in  the  circuit  or  county  court  of 
the  county  in  which  the  land,  or  greater  part 
thereof,  lies,  and  the  court,  having  acquired 
Jurisdiction  for  the  purpose,  might  divide  or 
allot  dower  in  lands  lying  in  any  other  county. 
But  division  of  land  and  allotment  of  dower 
provided  for  in  chapter  15  does  not  involve, 
nor  does  an  action  brought  for  that  purpose 
necessarily  comprise,  a  sale  of  real  property 
provided  for  in  chapter  14,  tit.  10.  On  the 
contrary,  for  the  various  causes  and  purposes 
mentioned  in  chapter  14,  there  may  be  sales 
of  real  property  belonging  to  joint  owners, 
lying  even  in  the  same  county  where  other 
tracts  are  situated,  that  they  may  by  a  sepa- 
rate action  have  divided.  Subsection  3, 8  62, 
Civil  Code,  provides  that  actions  must  be 
brought  in  the  county  in  which  the  subject 
of  the  action  is  situated,  for  sale  of  real  prop- 
erty, under  title  10,  c.  14,  except  for  debts  of 
a  decedent.  The  sale  in  this  action  was  not 
for  debts  of  the  decedent,  nor  did  the  widow 
have  a  claim  to  dower  in  the  lands,  but  it  was 
for  the  purpose  of  dividing  the  proceeds 
among  Joint  owners;  it  not  being  practi* 
cable  to  divide  the  land  without  materially 
impairing  its  value.  We  think  the  McCrack- 
en court  of  common  pleas  had  jurisdiction, 
and  it  was  error  to  sustain  exceptions  to  the 
report  of  sale.  Instead,  the  report  ought  to 
have  been  confirmed.  Wherefore  the  judg- 
ment sustaining  the  exceptions  is  reversed, 
and  cause  remanded  for  proceedings  consist- 
ent with  this  opinion. 


Kenton  Inb.  Co.  «.  Downs  et  oZ. 
(Court  of  Appeals  of  Kentu/iky.    June  6, 1890.) 

lastnjoioa— C!oxDnioss  or  Folict— Fboo*  ow 

Loss. 

1.  A  poUoy  of  fire  lusuranoe  contained  stlpn- 
latlons  enumerating  varioua  causes  which  should 
work  a  forleitnre,  and  release  the  compaoy  from 
all  liability.  It  then  specified  that  proof  of  loss 
should  be  made  within  ao  days,  and  finally  stipa- 
lated  that  no  action  should  be  maintained  until  all 
its  conditions  had  been  complied  vrtth  by  the  as- 
sured, and  that  any  action  should  be  barred  unless 
brought  in  six  months  after  loss.  Held,  failura 
to  make  proof  of  loss  within  30  days  did  not  for- 
feit the  policy,  but  only  postponed  uie  right  of  ac- 
tion till  furnished. 

3.  Where  the  agent  of  the  company  was  on  tiie 
ground  at  the  time  the  policy  was  written,  and 
knew  that  a  portion  of  the  building  was  used  as  a 
store,  in  consequence  of  which  an  increased  rata 
of  premium  was  charged,  the  fact  that  gunpowder 
was  kept  in  the  store,  in  such  quantities  as  is  usu- 
ally kept  by  country  merchants,  does  not  avoid  the 
policy. 

Appeal  from  Louisville  law  and  equity 
court. 

"To  be  oflScially  reported." 

Brown,  Humphrey  &  Davie  and  Collins  A 
Finley,  for  appellant.  Hargis  <ft  Eattin 
and  Henry  L.  Stone,  for  appellees. 

Fbtor,  J.  The  Kenton  Insurance  Oom> 
pany,  on  the  26th  of  March,  1886,  issued  its 
policy  of  insurance  to  William  Downs  on  a 
two-story  frame  building,  and  bousebold 
furniture, — $1,600  on  the  building  and  9200 
on  the  furniture.  The  building  was  burned 
on  the  7th  of  March,  1887.  The  pteliminiuy 
proofs  of  loss  were  furnished  on  the  16th  of 
April,  1887,  and  additional  proof  on  the  16th 
and  25th  of  May  of  the  same  year.  The 
judgment  below  was  for  the  policy-holder, 
(Rebecca  Downs,  to  whom  it  baa  been  as- 
signed,) and  from  that  judgment  the  com- 
pany has  appealed.  The  principal,  and  in 
fact  tlie  only,  question  necessary  to  be  con- 
sidered, and  the  one  upon  which  a  reversal 
was  bad  in  the  superior  court,  arises  from 
tbe  failure  to  furnish  the  company  the  proof 
of  the  loss  within  80  days  after  the  destruc- 
tion of  the  property.  It  is  maintained  by 
the  appellant  that  the  provision  of  the  policy 
requiring  this  proof  to  be  made  and  fur- 
nished within  30'days  is  a  condition  precedent 
to  the  liability  on  the  part  of  the  company, 
unless  there  is  proof  showing  a  waiver.  On 
the  other  hand,  it  is  argued  by  the  appellees 
that  this  requirement  is  a  condition  preced- 
ent to  the  right  to  institute  the  action. 
There  is  some  discussion  in  the  briefs  of 
counsel  in  regard  to  the  question  of  waiver, 
but  as  the  main  question,  and  the  one  deci- 
sive of  this  case,  must  be  considered,  it  is  not 
deemed  necessary  to  determine  whether  or  not 
the  company  waived  its  right  to  have  the 
proof  of  loss  within  the  specified  time.  Wliere 
notice  or  proofs  of  loss  are  required  to  be 
made  forth  with,  or  within  a  reasonable  time, 
which  is,  in  elfect,  the  same,  it  becomes  at 
once  necessary  to  determine  the  question  of 
diligence  on  the  part  of  tbe  insured;  uid  U, 
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under  the  dreamstances  of  the  particular 
caas,  be  has  used  reasonable  diligence  in 
foridsbing  his  proof,  It  is  all  that  should  be 
required.  losuranoe  Co.  t.  McGinnis,  87 
111.  70;  Phillips  T.  Insurance  Co.,  14  Mo. 
220. 

The  policy  before  ns,  like  many  others, 
oontains  stipulation  after  stipulation  render, 
ing  the  policy  void,  and  forfeiting  all  claim 
on  the  part  of  the  insured  to  a  recovery. 
These  stipulations  are  found  under  the  heads, 
"This  Company  shall  not  be  Liable,"  and 
"General  Provisions,"  in  which  we  find  as 
many  as  15  or  20  states  of  case  in  which 
the  company  is  released  from  all  liability.  In 
this  contract  of  insurance  the  causes  of  for- 
feiture  are  classified,  and  the  attention  of  the 
insured  called  to  all  the  causes  workinga  for- 
feiture of  the  policy,  or  releasing  the  com- 
pany from  all  liability.  The  contract  then 
proceeds  to  specify  the  manner  in  which  the 
insured  shall  proceed  in  case  of  loss:  "Pro- 
ceedings in  Case  of  Loss.  He  shall  forth- 
with give  written  notice  of  said  loss  or  dam- 
age to  this  company,  and  shall  within  thirty 
days  render  a  particular  account  of  said  loss 
or  damage,  signed  and  sworn  to  by  them," 
etc.  Under  this  heading,  it  is  further  pro- 
vided that  either  party  may,  after  the  proof 
baa  been  furnished,  claim  in  writing  that  the 
difference,  if  any,  shall  be  referred  to  arbi- 
trators, with  the  option  on  the  part  of  the 
company  to  repair  or  rebuild  the  property  by 
giving  notice  of  its  intention  to  do  so  within 
60  days  after  the  receipt  of  the  proofs  of  loss. 
It  is  further  provided  that  the  loss  shall  not 
be  payable  until  60  days  after  the  proof  of 
loss  has  been  furnished.  The  contract  then 
closes  with  the  stipulation  "that  no  suit  or 
action,  for  the  recovery  of  any  claim  by  vir- 
tue of  this  policy,  shall  be  commenced  until 
after  the  amount  of  such  claim  has  been  as- 
certained by  arbitration,  as  provided,  nor  un- 
til all  the  conditions,  provisions,  and  require- 
ments of  this  policy  have  been  complied  with 
by  the  assured;  nor  shall  any  suit  or  action 
be  sustained  in  any  court,  unless  sach  action 
shall  be  commenced  within  six  months  next 
after  the  Are  shall  occur;  and,  should  any  ac- 
tion be  commenced  against  this  company  aft- 
er the  expiration  of  six  months,  the  lapse  of 
time  shall  be  taken  and  deemed  as  conclusive 
evidence  against  the  validity  of  such  claim, 
and  an  absolute  bar  to  such  action." 

The  peculiar  verbiage  of  this  contract,  and 
the  various  classifications  fixing  the  liability 
of  the  company, — the  causes  of  forfeiture, 
and  the  directions  by  which  the  assured  is  to 
proceed  In  case  of  loss, — show  conclusively 
the  purpose  of  the  company  to  postpone  the 
right  of  action  merely  until  the  proof  of  loss 
is  furnished,  and  by  a  statute  of  limitation, 
made  part  of  the  contract,  has  fixed  the  period 
when  this  liability  terminates.  We  are 
aware  that  case  after  case  may  be  found  in- 
volving similar  questions,  under  ordinary 
policies  of  insurance,  where  it  has  been  held 
that  the  failure  to  furnish  the  proof  in  the 
time  required  is  held  to  be  a  condition  preced- 


ent to  all  liability  on  the  part  of  the  com- 
pany, for  the  reason  that  the  company  for  its 
own  protection  should  at  once  be  permitted 
to  investigate  the  cause  of  the  fire,  and  have 
at  hand  every  opportunity  for  informing  it- 
self with  reference  to  all  the  facts  connected 
with  the  destruction  of  the  property;  but 
where  the  company,  by  its  own  contract,  has 
prescribed  the  conditions  upon  which  the  con- 
tract is  to  ^nd,  and  omits  to  make  the  failure 
to  furnish  the  proof  within  BO  days  as  a  cause 
of  forfeiture,  and  fixes  a  statute  of  limitation 
of  6  months,  with  a  proviso  that  no  action 
shall  be  commenced  until  the  conditions  of 
the  contract  have  been  compiled  with,  it  be- 
comes apparent  that  no  such  construction 
should  be  placed  upon  the  terms  of  the  policy 
as  would  defeat  the  recovery  on  the  ground 
alone  that  the  proof  had  not  been  furnished 
within  80  days.  Such  a  construction  would 
fix  the  statute  at  30  days  instead  of  6  months, 
and  inflict  upon  the  assured  a  punishment  by 
way  of  forfeiting  his  right  to  recover,  when, 
by  either  a  strict  or  liberal  construction  of 
the  policy,  its  plain  meaning  is  that  these 
proofs  must  be  furnished  before  suit  is 
brought,  and  that  no  action  can  be  main- 
tained after  6  months.  "Conditions  afCect- 
ing  the  risk  itself  are  more  strictly  enforced 
than  those  relating  to  the  mode  of  establish- 
ing the  loss."  Insurance  Co.  v.  Spiers,  87 
Ky.  285,  8  S.  W.  Kep.  453.  In  Insurance  Co. 
V.  Lawrence,  10  Pet.  507,  the  Insured,  by 
the  terms  of  the  policy,  was  required,  aa 
soon  as  possible  after  the  loss,  to  deliver  an 
account  of  the  loss  and  damage;  and,  further, 
that  said  loss  or  damage  was  to  be  paid  with- 
in 60  days  after  notice  and  proof.  It  was 
held  in  that  case  that  the  delay  was  not  in- 
jurious to  the  company,  but  the  assured  was 
deprived  of  the  right  to  sue  until  the  proof 
was  procured.  In  Weir  v.  Insurance  Co.,  4 
L.  E.  Ir.  689,  the  policy  provided:  "On  the 
happening  of  any  loss  or  damage  by  fire, 
*  *  *  the  insured  is  forthwith  to  give 
notice  in  writing  thereof  to  the  company, 
and,  within  fifteen  days  at  latest,  to  deliver 
to  the  company  a  particular  account.  *.  *  • 
And  in  default  thereof  no  claim  in  respect  of 
such  loss  or  damage  shall  be  payable  until 
such  notice,  account,  proof,  *  *  *  are 
given  and  produced."  The  court  held  in 
that  case  that  the  failure  to  deliver  the  ac- 
count within  the  15  days  was  not  a  condition 
precedent  to  the  right  of  recovery.  While 
the  cases  are  not  exactly  similar,  it  is  plain 
that  the  provision  in  this  conti-act,  by  which 
no  action  could  be  maintained  until  the  con- 
ditions in  regard  to  proof  of  loss  had  been 
complied  with,  enlarged  the  time  for  bring- 
ing the  action,  and  particularly  when  the 
contract  created  a  statute  of  six  months,  op- 
erating as  a  complete  bar  to  the  recovery. 
Giving,  therefore,  this  entire  contract  a  Just 
and  proper  interpretation,  it  must  be  held 
that  the  failure  to  produce  the  proof  within 
the  30  days  worked  no  forfeiture  of  the  right 
to  recover,  and  the  instruction  to  that  extent 
was  proper.    Courts  have  so  construed  con- 
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tracts  of  Insurance  as  to  fully  protect  com- 
panies against  imposition  and  fraud  on  the 
part  of  the  assured,  and  have  required  a  strict 
compliance  with  that  provision  of  the  con- 
tract requiring  the  proof  of  loss  to  be  fur- 
nished in  a  specified  time;  but  where  the 
company,  by  its  own  contract,  has  interposed 
a  statute  of  limitation  of  such  short  duration 
as  fully  protects  its  rights  in  this  particular 
with  the  right  to  postpone  the  payment  of 
the  loss  60  days,  which  is  to  be  included  in 
the  computation  of  time  when  applying  this 
statute,  and  in  the  absence  of  any  provision 
forfeiting  the  right  of  recovery  on  such  a 
ground  as  the  failure  to  furnish  the  proof,  it 
obviates  the  necessity  of  establishing  any 
rule  in  this  regard,  other  than  the  contract 
itself,  for  the  protection  of  insurance  com- 
pHnies.  The  appellant  has  made  stipulations 
for  its  own  protection,  and  this  court  will  not 
imply  a  forfeiture  or  terminate  the  contract 
under  such  circumstances. 

It  is  insisted  by  counsel  for  the  appellant 
that,  although  the  failure  to  take  and  present 
the  proof  may  not  have  constituted  a  defense 
to  the  action,  still,  as  the  proof  was  presented 
in  May,  1887,  and  this  action  instituted  in 
the  month  of  June  following,  no  recovery 
should  be  allowed,  because  the  policy  pro- 
vides, in  stipulation  No.  82,  that  the  loss 
shall  not  be  paid  until  60  days  after  the  proof 
of  the  loss  has  been  furnished;  that  the  ac- 
tion was  premature,  having  been  brought 
within  30  days  after  the  proof  had  been  made 
complete.  This  defense  is  made  alone  by  the 
brief  filed,  and  no  plea  in  abatement  or  de- 
murrer interposed  in  the  court  below  on  such 
a  ground,  but,  on  the  contrary,  the  appellant 
.  relied  on  various  defenses  to  the  action,  all 
of  which  went  to  the  merits  of  the  controver- 
sy, and  it  is  now  too  late  to  raise  the  ques- 
tion. It  is  manifest  from  the  testimony  that 
the  agent  of  the  company  was  on  the  ground 
when  the  policy  was  issued.  He  knew  the 
manner  in  which  the  buUdings  were  used 
and  occupied,  and  the  representations,  if 
f^se,  came  from  the  agent,  and  not  the  as- 
sured. It  appears  that  the  agent  charged 
more  than  is  usual  in  ordinary  risks,  because 
a  part  of  the  building  was  used  as  a  store, 
and  the  fact  that  there  was  gunpowder  in  the 
store  in  such  quantities  as  is  usually  kept  by 
country  merchants  constitutes  no  defense  to 
the  action.  The  Jury  determined  all  the 
questions  of  fact  that  are  now  urged  as 
grounds  for  a  reversal,  and,  the  evidence  be- 
ing conflicting,  we  have  thought  proper  to 
decide  only  the  legal  questions  involved.  The 
judgment  below  is  altirmed. 


Commonwealth  v.  Cbembaiis  et  al. 

(Court  of  Appeals  of  KentuoHy.    April  19, 1890.) 

FbAUDDLIIIIT  Ck)irVIT^NCB8— Evidbhcb. 

1.  A  prisoner  released  upon  a  bail-bond  made 
by  hla  brotiier  absconded.  It  appeared  that  after 
his  arrest  certain  lands  were  conveyed  by  his  fa- 
ther to  the  ball  for  an  expressed  consideration 
of  (2,000,  and  after  his  release  were  reoonveyed  for 
the  same  expressed  conslderatloo.    The  bondsman 


would  have  been  unable  to  qualify  except  as  oim- 
er  of  snoh  lands.  Hetd  that.  In  a  suit  to  set  aside 
the  reconveyance  to  satisfy  a  judgment  on  tba 
bond,  the  nnoontradloted  testimony  of  the  father 
and  a  third  brother  that  in  both  cases  the  money 
was  actually  paid  mast  be  taken  as  true,  and  the 
reconveyance  upheld. 

3.  The  bondsman  not  being  a  wltneea.  It  was 
proper,  in  the  absence  of  proof  that  he  was  apar^ 
to  the  alleKed  conspiracy,  to  exclude  evidence  as 
to  his  declarations  In  ms  father's  absence,  that 
the  conveyance  was  made  to  him  to  enable  blm 
to  go  on  the  bond;  that  afterwards  a  recon- 
veyance was  executed,  and  was  to  be  delivered 
if  the  accused  appeared  for  trial,  otherwise  not; 
but  that  the  fstner  obtained  the  deed  nnder  the 
pretense  of  having  the  land  listed  for  taxation, 
and,  without  the  bondsman's  knowledge  or  con- 
sent, had  It  recorded. 

Appeal  from  circuit  court,  Greenup  county. 

"Not  to  be  offlcially  reported." 

The  testimony  held  to  be  properly  excluded 
In  the  last  paragraph  of  the  opinion  appeared 
in  the  deposition  of  B.  £.  Roe,  and  was  to 
the  effect  that  Joseph  Gremeans  told  bim, 
both  before  and  since  the  bond  was  forfeit- 
ed, and  after  the  suit  was  brought,  that  the 
consideration  for  the  deed  of  January  31, 
1888,  was  not  $2,000.  but  that  Joseph  Cre- 
means  become  the  bondsman  of  his  brother, 
and  to  secure  him  for  his  liability  thereon; 
that,  after  the  execution  of  the  deed  to  him, 
he  and  his  wife  executed  a  deed  back  to  his 
father,  A.  J.  Cremeans,  Sr.,  but  was  to  bold 
it  until  the  accused  stood  his  trial,  and  if  ha 
did  not  appear,  and  the  bond  was  forfeited, 
was  not  to  deliver  it,  but  was  to  hold  the 
land  &s  security  for  his  liability;  that  in  Au- 
gust, 1888,  his  father  came  to  him  and  said: 
"The  assessor  is  down  at  Taylor's  Mills. 
Give  me  the  deed,  in  order  that  I  may  list 
the  land  for  taxation.  You  have  sworn  the 
land  was  worth  $2,000,  and  will  have  to  list 
it  for  that  sum ;  *  *  *  but,  if  I  list  it. 
I  wiU  do  so  at  $400  or  $450;"  that  tbero- 
upon  he  gave  the  deed  to  his  father,  who 
brought  it  to  Greenup  and  had  it  recorded. 

James  If.  Sallee  and  B.  E.  Roe,  for  appel- 
lant.   F.  U.  Paynter,  for  appellees. 

Lewis,  C.  J.  William  Cremeans,  being  in 
custody  under  indictment  for  two  public  of- 
fenses, was  released  on  bail-bonds,  for  the 
sggi^egatesum  of  $750,  executed  by  his  broth- 
er Joseph  Cremeans  as  surety.  Jn  January, 
1888,  previous  to  February  Ist;  date  of  the 
bonds,  appellee  A.  J.  Cremeans.  the  father, 
conveyed  the  tract  of  land  in  contest  to  Jo- 
seph for  the  expressed  consideration  of  $2,000. 
But  in  March,  for  the  same  expressed  con- 
sideration, the  latter  recon  veyed  the  same  land 
to  A.  J.  by  deed  duly  recorded,  though  not  de- 
livered or  admitted  to  record  until  August, 
1888.  At  the  February  term  of  court  the 
two  cases  were  continued,  bat  at  the  August 
term  the  accused,  William  Cremeans,  failed 
to  answer,  and  the  two  bonds  were  forfeited; 
and,  upon  return  of  executions  Issued  there- 
after against  Joseph  Cremeans,  the  tail,  no 
property  found,  the  commonwealth  institut- 
ed this  action  to  set  aside  the  deed  from  Jo- 
seph to  A.  J.  Cremeans,  and  subject  the  land 
to  satisfy  the  forfeited  bail-bonds.    The  alle- 
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gations  of  the  petition  are.  In  snbstance,  that 
til*'  original  deed  was  made  to  enable  Joseph 
Creineans  to  l>e  accepted  as  bail  for  his 
bruther,  and  the  second  one  was  made  for 
the  fraudulent  purpose  of  cheating  and  de- 
frauding the  common  wealth.  Joseph  as  well 
as  A.  J.  Cremeans  participated  in  the  fraud. 
The  evidence  is  persuasive  that  Joseph 
Cremeans  did  not  have,  at  date  of  tlie  Qrst 
deed,  suiflcient  means  to  purchase  the  land 
and  pay  the  consideration  expressed;  and 
therefore  the  natural  inference  would  be  that 
the  purpose  of  the  transaction  was  to  give 
hira  such  credit  as  to  justify  the  clerk  of  the 
court  to  accept  him  as  bail,  and  release  his 
brotlier  from  custody.  But  A.  J.  Cremeans 
testifies  as  a  witness  that  the  consideration 
of  $2,000  was  actually  paid  to  him  by  Joseph 
Cremeans  for  the  land,  and  that  he  paid  in 
money  the  same  amount  as  consideration  for 
reconveyance  of  the  land  in  March;  and 
James  Cremeans,  who  was  Introduced  as  a 
witness  by  the  commonwealth,  corroborated 
his  father,  A.  J.  Cremeans,  as  to  the  pay- 
ment of  the  consideratioD  by  the  vendee  on 
each  occasion.  No  other  competent  evidence 
was  introduced;  and,  although  the  circum- 
stances are  suflScient  to  create  a  strong  sus- 
picion that  the  transactions  were  enter^  into 
for  the  purpose  of  procuring  the  release  of 
the  accused  son  and  brotlier  of  the  parties, 
amh  to  defraud  the  commonwealth,  still  the 
positive  evidence  of  two  witnesses  that  the 
sales  and  conveyances  were  made  in  each 
instance  In  good  faith,  and  for  valuable  con- 
sideration, being  uncontradicted,  must  be 
taken  as  true,  especially  as  the  credibility  of 
neither  of  them  is  attacked.  To  make  the 
statements  of  Joseph  Cremeans,  who  was  not 
introduced  as  a  witness,  competent  against 
A.  J.  Cremeans,  who  was  not  present  when 
they  were  made,  it  was  necessary  to  show  he 
conspired  and  united  in  the  alleged  fraudu- 
lent device  to  cheat  the  commonwealth. 
But.  instead  of  doing  so,  the  evidence,  and 
particularly  his  statements  which  it  was  at- 
tempted to  prove,  all  tended  to  show  he  act- 
ed in  good  faith;  and.  l)esideB.  it  was  bis  in- 
terest to  establish  that  the  purpose  of  the  first 
conveyance,  as  alleged  in  the  petition,  was 
to  enable  him  to  become  the  bail  of,  and 
thereby  procure  the  release  of,  'William  Cre- 
means. We  therefore  think  the  lower  court 
properly  rejected  his  evidence,  and  conse- 
quently the  judgment  dismissing  the  petition 
must  be  affirmed. 


Wilson  e.  Jasper. 
{Court  (tfAppeali  of  Kenttuiky.    Hay  90, 1890.) 

DSKD — KirORKATION— DasoHmioN. 
The  court  will  correct  aa  error  in  the  de- 
•erlption  contained  in  the  report  of  a  surveyor  ap- 
pointed to  locate  and  mark  a  line  dividing  a  body 
of  land  in  partition  proceedings,  and  a  correspond- 
ing error  In  the  commissioner's  deeds  referring 
thereto,  where  it  appears  that  the  bidders  at  the 
sale,  and  the  transferee  of  one  of  tbem,  all  pur- 
chased with  reference  to  the  line  as  actually  locat- 
ed and  marked,  and  in  ignorance  of  the  errors  in 
describing  it. 


Appeal  from  circuit  court,  Pulaski  county. 
"To  be  officially  reported." 
O.  H.  Waddle,  for  appellant.     W,  A.  Mor- 
row, for  appellee. 

Bennett,  J.  The  appellee  sued  the  ap- 
pellant for  the  value  of  some  trees,  cut,  as  is 
alleged,  on  appellee's  land,  and  made  into 
staves.  The  appellant  admitted  cutting  the 
trees  on  the  particular  piece  of  laud  men- 
tioned, but  denied  that  the  appellee  was  the 
owner  of  said  land,  although  the  boundaries 
of  his  deed  embraced  said  land.  He  alleged 
that  said  land  belonged  to  him,  and  the 
boundaries  contained  in  the  appellee's  deed, 
in  80  far  as  they  embraced  said  land,  was  a 
mistake,  and  he  asked  that  the  mistake  be 
corrected.  The  lower  court  refused  to  cor- 
rect the  mistake,  and  gave  judgment  for  the 
appellee.  The  following  facts  are  alleged  in 
the  appellant's  answer,  and  are  not  denied: 
That  Delilah  Wilson  owned  855  acres  of  land; 
that  the  same,  in  an  action  by  her  adminis- 
trator to  settle  her  estate,  was  divided  into 
two  parcels;  that  the  division  was  made  by  the 
surveyor  of  the  county,  who  ran  the  dividing 
line  from  point  21  south,  19  east,  70  poles,  to  a 
rock  corner;  that  the  said  line  was  also  plain- 
ly marked;  that  in  making  out  his  plat  he, 
by  mistake,  entered  said  line  as  running 
from  point  21  south.  29  west.  80  poles,  to  a 
rock;  that  there  is  no  rock  corner  or  marked 
line  on  this  route;  that  the  court  adopted  the 
dividing  line  as  thus  reported,  and  the  deed 
to  the  purchasers  of  the  respective  parcels  re- 
cited the  division  line  as  thus  reported.  But 
the  said  parcels  were  in  fact  sold  according  to 
the  dividing  line  as  actually  run  by  the  sur- 
veyor, to-wit,  running  from  point  21  south, 
19  east,  70  poles,  to  a  rock,  and  the  purchaser 
of  each  parcel  purchased  it  according  to  this 
division  line;  that  the  appellee,  who  was  a 
transferee  of  the  purchaser's  bid  at  the  com- 
missioner's sale,  and  to  whom  the  commis- 
sioner made  a  deed,  knew  that  said  land  was 
sold  according  to  tlje  division  line  as  actually 
made  by  the  surveyor,  and  he  took  possession 
of  said  land,  and  held  and  claimed  it  to  said 
line,  until  a  short  time  before  he  brought 
this  suit;  that  the  appellant  took  the  posses- 
sion of  the  parcel  purchased  for  him,  and 
held  and  claimed  it  to  said  division  line,  un- 
til after  this  suit  was  brought;  that  neither 
appellant  nor  appellee  knew  that  his  deed,  as 
to  said  dividing  line,  was  not  in  accordance 
with  the  said  line  as  actually  run,  but  each 
believed  that  his  deed  was  in  accordance 
therewith;  that  the  trees  were  cut  on  the  ap- 
pellant's side  of  said  land.  He  asks  the  court 
to  correct  the  mistake  in  the  deed,  and  estab- 
lish said  line  as  the  true  one.  The  chancellor 
deemed  the  foregoing  facts  insufficient  to 
constitute  a  defense  or  to  correct  the  mistake 
in  the  deed. 

It  is  contended  that  as  the  appellee  was  not 
the  purchaser  at  the  commissioner's  sale,  and 
as  the  deed  was  made  to  him  in  accordance 
with  the  surveyor's  plat,  and  judgment  of 
the  court,  and  as  the  mistake  was  antecedent 
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thereto,  the  appellee  -  Is  not  bound  to  correct 
the  same.  As  the  deed  had  been  made  to  the 
appellee  in  accordance  with  the  reported  plat 
and  judgment  ot  court,  he,  as  an  Innocent 
purchaser,  would  not  be  bound  to  correct 
any  mistake  that  the  surveyor  might  hare 
made,  and  which  did  not  appear  in  the  rec- 
ord. In  such  case  it  would  be  a  frand  upon 
him  as  an  Innocent  purchaser  to  compel  blm 
to  correct  a  mistake  that  he  knew  not  of,  or 
of  which  the  record  did  not  furnish  informa- 
tion. Also  the  original  purchaser,  under  like 
circumstances,  would  be  protected.  Each 
would  have  the  right  to  rely  upon  the  report- 
ed plat,  and  the  judgment  of  the  court  adopt- 
ing the  same,  and  the  confirmation  ot  the 
deed  in  accordance  therewith,  us  protecting 
him  against  antecedent  verbal  mistakes, 
which  were  unknown  to  him.  Also,  if  such 
mistake  was  known  to  the  first  purchaser 
and  not  to  his  vendee,  the  latter  would  not 
be  bound  to  correct  it;  but  the  first  purchaser, 
knowing  the  truth,  and  knowing  that  the  deed 
did  not  represent  the  truth,  would  be  bound  to 
correct  it  so  as  to  make  it  conform  to  the  truth. 
To  deny  the  right  to  correct  the  mistake,  un- 
der such  circumstances,  would  be  to  practice  a 
fraud  upon  the  party  injured  by  it.  So,  also, 
to  correct  the  mistake  to  the  prejudice  of  an 
innocent  vendee,  nothing  appearing  to  put 
him  npon  inquiry,  would  be  a  fraud  npon 
him;  therefore  the  law  does  not  allow  it. 
But  if  he,  at  the  time  he  made  the  purchase, 
was  apprised  of  the  mistake  theretofore  com- 
mitted, he  would  be  as  much  bound  to  cor- 
rect it  as  was  his  vendor.  If  It  were  other- 
wise, he  would  be  allowed  to  practice  a  fraud, 
simply  because  he  was  a  second  purchaser. 
If  the  vendor,  being  apprised  of  the  exist- 
ence of  the  mistake,  could  convey  to  a  third 
person,  who  also  was  apprised  of  the  exist- 
ence of  the  mistake,  and  thereby  enable  the 
latter  to  defeat  the  correction  of  the  mistake, 
fraud  would  be  licensed,  instead  of  con- 
demned. In  such  case  fair  dealing  demands 
that  each  party  be  placed  upon  the  same  foot- 
ing. The  judgment  is  reversed,  and  cause  re- 
manded, with  directions  for  further  proceed- 
ings consistent  with  this  opinion. 


Houston  St  T.  0.  Rt.  Co.  «.  Brin. 

(Supreme  Court  of  Texat.    May  6. 1890.) 

RAILBOA.D  CoMFAKiEB— Accidents  at  Crobbdios 
— Ihbtrootions. 

1.  In  an  action  against  a  railroad  company  for 
personal  injuries  sustained  at  a  place  where  two 
railroads  crossed  each  other,  an  instruotion  that 
it  was  the  duty  of  defendant  to  ring  the  bell  and 
blow  the  whistle  of  its  engine,  on  starting  at  such 
crossing,  is  error,  since  Rev.  Ht.  Tex.  art.  4S82,  re- 
lating to  railroad  orossings,  does  not  require  such 
signals. 

2.  An  instmctton  In  such  case  that  it  was  de- 
fendant's duty  to  use  such  care  and  skill  in  hand- 
ling ita  engine  as  the  "most  "prudent  are  accus- 
tomed to  exercise  in  like  business  is  erroneous, 
since  all  that  is  required  is  the  exercise  of  suoh 
prudence  as  is  shown  by  the  "mass"  of  prudent 
persons  In  like  business. ' 

(Commissioners'    decision.    Appeal    from 
district  court,  Travis  county. 


O.  T.  Holt,  for  appellant.     Walton,  Hill  A 
Walton,  for  appellee. 

HoBBT,  J.  William  Brin,  defendant  in 
error,  sued  the  plaintiff  in  error,  the  Houston 
&  Texas  Central  Railway  Company,  in  the 
district  court  of  Travis  county,  Tex.,  Sep- 
tember 24,  1883,  alleging  in  his  petition  that 
plaintiff  in  error's  road,  on  the  25th  day  of 
January,  1888,  extended  from  Houston,  in 
Harris  county,  to  and  through  Corsicana,  in 
Navarro  county,  Tex.,  over  which  line  of 
road  locomotive  engines  were  run  and  oper- 
ated ;  that  on  or  about  said  25tli  day  of  Jann- 
ary,  1883,  and  while  said  defendant  was 
operating  and  using  its  said  railroad,  pl&lntifC 
was  a  passenger  on  the  cars  and  train  of  the 
Texas  &  St.  Louis  Railroad,  which  last-named 
company  was  at  said  time,  and  still  is,  a  com- 
mon carrier  of  passengers  and  freight,  own- 
ing and  operating  a  line  of  railroad  from 
Texarkana,  in  the  county  of  Bowie,  and  state 
of  Texas,  to  the  said  city  or  town  of  Corsi- 
cana, in  said  county  of  Navarro,  and  through 
said  town  of  Corsicana,  in  such  manner  and 
so  that  the  said  railroad  track  of  said  Texas 
&  St  Louis  Railroad  crossed  and  intersected 
the  said  railroad  track  of  plaintiff  in  error 
in  and  at  the  said  town  of  Corsicana,  and  re- 
quiring of  plaintiff  in  error,  its  agents  and 
employee,  the  duty  of  exercising  great  care 
and  diligence  in  the  control  and  management 
of  its  engines  and  cars  at  and  about  said 
point  of  intersection;  that  prior  to  said  acci- 
dent both  of  said  roads  maintained  an  eating- 
house  near  said  intersection,  which  was  an 
eating  station  for  passengers.  The  defend- 
ant in  error's  petition  further  alleged  that 
while  he  was  at  or  near  said  point  of  inter- 
section of  said  railways,  on  or  about  said  25tb 
day  of  January,  1883,  as  aforesaid,  and  while 
in  the  act  of  going  to  the  cars  or  coach  of 
said  Texas  &  St.  Louis  Railroad  as  a  passen- 
ger thereon,  it  was  necessary  for  him  to  pass 
over  the  said  track  of  plaintiff  in  error  in  or* 
der  to  arrive  at  said  coach  on  the  track  of  the 
Texas  &  St.  Louis  Railroad,  where  it  was 
standing,  and  that,  while  he  was  so  upon 
said  track  of  plaintiff  in  error,  plaintiff  in 
error  did  negligently,  carelessly,  and  willfully 
propel  and  drive  along  its  track  one  of  its  said 
locondotive  engines  with  such  force  and  such 
speed,  and  with  such  violence,  against  peti- 
tioner, so  that  petitioner  was  thereby  wound- 
ed, bruised,  and  injured;  that  one  of  defend- 
ant in  error's  ankles  was  thereby  so  bruised 
and  sprained  as  to  cause  him  great  suffering 
and  pain,  and  one  of  defendant  in  error's 
knees  was  thereby  so  wounded,  lacerated, 
and  bruised  as  to  cause  and  produce  a  per- 
manent injury  thereto.  The  plaintiff  in  er> 
ror  answered  the  above  and  foregoing  allega- 
tions of  defendant  in  error  by  a  general  de- 
murrer and  general  denial,  and  by  special 
plea  to  the  effect  that  the  defendant  in  error 
was  the  sole  cause  and  author  of  the  misfor- 
tune that  befell  him.  in  that  he  was  then  and 
there,  in  the  attempt  to  cross  this  plaintiff 
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one  of  plaintiff  in  error's  stpam-engines,  and 
in  full  view  thereof,  and  in  so  attempting 
defendant  in  error  himself  was  then  and 
there  rash  and  reckless,  imprudent  and  in- 
cautious, and  was  so  the  cause  and  author  of 
bis  own  misfortune. 

It  appears  from  the  evidence  that  the  de> 
fendant  in  error  was  a  passenger  on  the  train 
of  the  Texas  &  St.  Juouis  Railway:  that  he 
was  injured  in  an  effort  to  cross  the  track  of 
the  Houston  &  Texas  Central  Railway  in  or- 
der to  board  the  passenger  train  of  the  Texas 
&St.  Louis  Railway  Co.  The  defendant  in 
error,  with  his  family,  were  at  the  town  of 
Gorsicana,  Tex.,  waiting  for  the  Texas  &  St. 
Louis  train  to  leave,  going  south,  and  had 
been  so  waiting  for  an  hour  or  more  before 
that  passenger  train  arrived  from  the  north. 
When  it  arrived,  it  pulled  up  to  the  depot, 
and  discharged  its  passengers,  and  then 
movpd  back  across  the  track  of  the  plaintiff 
In  error — the  two  roads  crossing  at  that  point 
— to  "coal  up"the  engine.  The  defendant  in 
error  testines  "that  while  it  was  taking  coal 
the  rest  of  those  waiting  rushed  across  the 
Houston  &  Texas  Central  Railway  track,  and 
I  and  my  wife  and  children  followed.  When 
I  got  on  the  Houston  &  Texas  Central  Bail- 
way  track,  with  my  baby  in  ray  arms,  its 
engine  caught  me  and  my  baby  on  the  pilot, 
falling  backward."  He  further  described 
bis  injuries,  and  testilied  that  a  great  many 
persons  were  present,  and  it  was  between  8 
and  9  o'clock  at  night.  "No  warning  was 
given  whatever,"  be  said,  "or  notice  of  the 
engine's  approach.  Heard  no  bell  or  whis- 
tle." There  was  other  evidence,  to  the  ef- 
fect that  he  was  warned  not  to  cross  the 
track;  one  witness  testifying  that  he  told 
him  the  passenger  train  of  the  Texas  &  St. 
Louis  Railway,  which  had  backed  for  the 
purpose  of  coaling,  would  return  to  the  plat- 
form for  passengers.  There  was  proof,  also, 
that  there  was  no  necessity  for  crossing  the 
track  of  plaintiff  in  error  to  board  the  passen- 
ger train  of  the  Texas  &  St.  Lonls  Railway 
Company.  There  was  proof,  also,  that  the 
signals  were  given  of  the  approach  of  the  en- 
gine, and  that  the  head-light  was  shining 
brightly,  and  that  there  was  nothing  to  pre- 
vent defendant  in  error  from  seeing  the  en- 
gine approach.  Plaintiff  below  recovered 
Judgment  for  $613  and  costs. 

The  first  error  relied  on  is  that  the  court 
erred  in  giving  the  following  charge,  to-wit: 
**It  is  the  duty  of  the  defendant  company, 
and  its  servants  and  employes,  to  ring  the 
bell  and  blow  the  whistle  on  starting  at  a  rail- 
road crossing,  and  to  keep  a  lookout  for  per- 
sons endangered  from  the  movements  of  the 
engine,  and  to  take  and  use  such  care  and 
skill  in  handling  the  engine,  as  to  avoid  in- 
flicting injury,  as  the  most  prudent  in  like 
business  are  accustomed  to  exercise."  There 
was  error  in  the  foregoing  instruction.  The 
statute  (article  4232,  Rev.  St.)  does  not  re- 
quire the  bell  to  be  rung  and  the  whistle  to 
be  blown  "on  starting  at  a  railroad  cross- 
ing."   There  seems  to  be  no  controversy  as 


to  the  fact  that  the  accident  resulting  in  ap- 
pellee's injury  occurred  near  a  place  where 
two  lines  of  railroad  cross  each  other.  In 
approaching  such  crossing  the  engine  is  re- 
quired to  be  "brought  to  a  full  stop. "  Rail- 
way Co.  V.  York,  74  Tex.  370, 12  S.  W.  Rep. 
71.  It  is  proper  to  say  that  the  case  did  not 
require  the  use  of  such  care  and  skill  to 
avoid  inflicting  injnry  as  "the  most  prudent 
in  like  business  are  accustomed  to  exercise," 
but  such  as  the  mass  of  prudent  persons  in 
like  business  are  accustomed  to  exercise. 

The  next  assignment  is  as  follows:  "Be- 
cause the  court  erred  in  not  giving  the  fol- 
lowing charge  asked  by  defendant,  and  re- 
fused: "If  the  jury  find  from  the  evidence 
that  the  plaintiff's  injuries  resulted  from  his 
attempting  to  cross  the  railroad  track  imme- 
diately in  front  of  an  approaching  locomoti  ve 
engine  propelled  by  the  agents  of  defendant, 
the  burden  of  proof  is  on  the  plaintiff,  Will- 
iam Brin,  to  show  affirmatively,  not  only  the 
want  of  ordinary  care  and  caution  on  the 
part  of  the  agents  of  the  defendant,  but  the 
exercise  of  due  care  and  caution  on  the  part 
of  plaintiff,  Brin;  and,  if  the  jury  find  from 
the  evidence  that  the  negligence  or  want  of 
due  care  or  caution  of  the  plaintiff,  William 
Brin,  caused  the  accident,  or  even  contribut- 
ed to  produce  the  injury,  or  that  it  could 
have  been  avoided  by  the  exercise  of  due  care 
on  the  part  of  plaintiff,  Brin,  then  the  plain- 
tiff cannot  recover,  and  you  will  find  for  de- 
fendant." There  was  no  error  in  refusing 
this,  because  the  charge  of  the  court,  we 
think,  sufficiently  instructed  the  jury,  in  ef- 
fect, that  appellee  could  not  recover  if  he  con- 
tributed to  his  own  injury  by  the  want  of 
care  and  prudence.  For  the  error  in  the 
charge  mentioned,  we  think  the  judgment 
Should  be  reversed,  and  the  cause  remanded. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  reversed,  and  the  cause  re- 
manded. 


JoNBB  e.  FsATT  et  al. 
(Supreme  Court  of  Texa*.    tSatr  %  1890.) 
BxBcuTiON— Salb— iHAnsqoAor  or  Prics. 

In  an  action  to  set  aside  a  sale  of  land  under 
exeonUon  for  IrreKularities  and  inadequacy  ot 
price,  it  appeared  that  plaintift  bad  sued  de^nd- 
ant  to  recover  the  land,  and  recovered  judgment. 
On  appeal  the  judgment  was  reversed,  with  costs 
against  plaintiiT.  Plaintiff's  interest  in  the  land, 
of  the  value  of  $1,200,  was  sold  under  execution  for 
the  costs,  for  156  only,  to  a  third  person,  who  after 
the  sale  conveyed  one- third  to  defendant,  and  one- 
third  to  the  wife  of  defendant's  attorney.  The 
evidence  showed  that  there  was  no  agreement  be- 
tween the  purchaser  and  his  grantees  before  the 
sale,  and  that  the  conveyances  were  made  solely 
as  a  compromise  of  defendant's  claim  of  title  to 
the  land.  Held,  tliat  the  Judgment  of  the  court 
refusiag  to  set  the  sale  aside  would  not  be  dis- 
turbed. 

Appeal  from  district  court.  Clay  county. 
ATK.  Swan,  for  appellant.     W.  Q,  EtutU 
and  R.  D,  Wellborn,  for  appellees. 
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HEintT,  J.  This  suit  was  brought  hj  sp- 
pollant  to  set  aside  a  sale  under  execution  of 
a  tract  of  land  on  account  of  irregularities, 
and  the  inadequacy  of  the  price  for  which  it 
vas  sold.  Tlie  cause  was  tried  without  a 
Jury.  In  a  motion  for  new  trial  tlie  plaintift 
tendered  back  to  the  defendants  the  amount 
of  purchase  money  paid  for  the  land,  with 
interest  and  costs,  and  offered  excuses  for  not 
having  made  such  tender  before  judgment. 
Under  the  view  that  we  talce  of  the  case,  it 
becomes  immaterial  to  consider  whether  the 
delay  in  offering  to  return  the  purchase 
money  was  sutSciently  accounted  for. 

It  appears  that  a  previous  suit  was  brought 
by  the  appellant,  Jones,  against  the  defend- 
ant Pratt  alone,  for  the  same  land.  Jones 
having  recovered  a  judgment  In  the  district 
court,  Pratt  appealed  to  this  court,  and  the 
judgment  was  here  reversed  at  the  cost  of 
Jones.  The  judgment  for  cost  not  being 
paid,  an  execution  upon  it  was  Issued  at  the 
instance  of  Pratt's  attorney,  who  caused  it 
to  be  levied  on  the  interest  of  Jones  in  the 
land  in  controversy.  The  land  levied  npon 
was  proved  to  have  t>een  worth  about  81,200, 
and  it  was  sold  for  about  S55.  It  was  pur- 
chased by  one  Eustis,  who  had  no  connection 
with  the  litigation.  Shortly  after  the  sale, 
Eustis  conveyed  one-third  of  the  land  to  the 
defendant  Pratt,  and  one-third  to  the  wife  of 
Pratt's  attorney.  All  of  the  evidence  Intro- 
duced was  to  the  effect  that  there  existed  no 
understanding  or  agreement  between  said 
parties  previous  to  the  sale,  and  that  the 
conveyances  were  made  solely  as  a  compro- 
mise of  Pratt's  claim  of  title,  and  that  ac- 
quired by  Eustis  by  bis  puroliase  at  the  exe- 
cution sale.  The  defendants  introduced  in 
evidence  a  tax-deed  relating  to  the  land  in 
controversy.  We  think  that  the  judgment 
of  the  court  is  supported  by  the  evidence. 
The  only  irregularity  attending  the  sale,  as 
shown  by  the  evidence,  amounts  to  no  more 
than  a  suspicion  growing  out  of  the  facts 
that  the  attorney  of  tlie  defendant  in  the  suit 
was  secretly  interested  in  the  purchase.  The 
court  believed  the  witnesses,  instead  of  being 
controlled  by  such  suspicion,  and  we  would 
not  be  warranted  in  declining  to  abide  by 
his  decision  in  that  respect.  The  inade- 
quacy of  price  is  not  by  itself  sufficient  to 
require  the  sale  to  be  set  asid&  It  is  so 
great  as  to  require  it  to  be  set  aside  if  even 
slight  irregularities  attending  the  sale  had 
been  proved.  But,  when  such  irregularities 
are  not  proved,  they  should  not  be  sought 
after  and  created  by  the  court  in  order  to 
avoid  tlie  sale.  Such  a  course  would  be  de- 
structive of  execution  sales.  Confidence  in 
such  sales  must  he  preserved.  When  they 
are  authorized,  and  pt'operly  conducted,  great 
inadequacy  of  price  alone  will  not  be  held 
cause  for  vacating  them.  The  tax-deed  in- 
troduced in  evidence,  without  any  other  evi- 
dence showing  by  what  autliority  it  was  ex- 
ecuted, was  not,  under  the  pleadings,  proper 
evidence  upon  any  issue,  or  for  any  purpose; 
but,  as  the  cause  was  tried  without  a  jury, 


and  aa  the  Judgment  is  amply  sustained  by 
the  other  evidence,  the  judgment  should  not 
be  reversed  for  tliat  cause,  and  it  is  affirmed. 


Western  Union  Tbl.  Go.  «.  Mobbis. 

(SupretiM  Court  of  Texas.    Uaj  8, 1890.) 

Tblboraph  CouPAKiEa — VAimta  to  Tcjutsmr 

ICKSSAaS — FSBSBNTATIOX  OV  Cl&DI. 

Where  tbe  sender  of  a  telegram  presente,  la 
aocordaaoe  with  the  oontzvot  with  the  telegraph 
company,  a  olalm  for  damages  for  failare  to  deliv- 
er tbe  mes&age,  and  daaslfles  the  damages  as  "$50 
actual  damage,  and  15,000  exemplary  damage," 
such  classification  does  not  prejndloe  him  so  a*  to 
prevent  his  recovering  over  ^  in  actual  damage, 
and  nothing  as  exemplary  damage. 

Appeal  from  district  court,  Dallas  conntgr. 
Btetnmona  <fr  Fieid,  for  appellant. 

Hbnbt,  J.  This  suit  was  brought  to  re- 
cover damage  for  mental  pain  of  the  wife  of 
the  plaintiff  caused  by  the  failure  of  defend- 
ant to  deliver  a  telegraphic  message.  Tbe 
contract  with  regard  to  sending  the  message 
contained  a  clause  to  the  effect  that  the  tele- 
graph company  should  not  be  held  liable  in 
any  case  where  the  claim  should  not  be  pre- 
sented to  it  within  60  days  after  tbe  message 
was  sent.  Plaintiff  presented  a  claim  with- 
in the  time  stipulated  for  the  "sum  of  fifty 
dollars  actual  damage,  and  five  thousand  dol- 
lars exemplary  damage, "  otherwise  sufficient- 
ly describing  his  cause  of  action.  By  an 
amended  petition,  plaintiff  prayed  for  the  re- 
covery of  65,000  exemplary,  and  S5.000  act. 
ual,  damages.  The  court  charged  upon  the 
issue  of  actual  damage  alone.  The  jury  re- 
turned a  verdict  in  favor  of  plaintiff  for  $500. 

Appellant  complains  of  the  refusal  of  the 
court  to  charge,  at  its  request,  that  appel- 
lant, having  presented  a  claim  for  $50  only, 
actual  damage,  could  not  recover  a  greater 
sum.  Without  deciding  that  the  plaintiff 
would  have  been,  under  any  circumstances, 
estopped  from  claiming  a  greater  amount 
tlian  the  claim  was  presented  for,  when  the 
notice  given  was  in  other  respects  sufficient, 
we  are  of  the  opinion  that  he  ought  not  to  be 
prejudiced  by  his  classification  of  the  damage 
as  actual  and  exemplary.  The  claim  pre* 
sen  ted  was  for  $5,050  damage  in  tbe  aggre- 
gate, and  served  in  all  respects  to  give  de> 
fendant  the  Information  stipulated  for. 

Tbe  other  question  raised  by  the  assign- 
ment of  errors  has  been  settled  by  this  court 
against  the  contention  of  appellant.  Stuart 
V.  Telegraph  Co.,  66  Tex.  580.  The  Judg- 
ment is  affirmed. 


Eabp  t.  Statb. 
(Court  of  Appeals  of  Texas.  Vxj  98, 1890.) 
Cbduhai.  Law— Card-Platiico— PoBLio  Pi.A.aH. 
One  who  keeps  watoh  for  the  porpoM  of 
yarding  against  detection  of  otiiers,  who  are  plaf* 
ing  cards  in  a  public  place,  is  himself  a  prin<dpal 
in  tbe  offense. 

Appeal  from  Brown  county  court;  B.  P. 
GoNN£B,  Judge. 
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Jamea  Earp  appeals  from  a  conviction  for 
playing  cards  in  a  public  place. 

Asst.  Atty.  Gen.  Davidson,  for  the  State. 

White,  P.  J.  This  is  a  companion  case 
to  that  oJF  Cole  v.  State,  ante,  859,  (decided 
this  day;)  the  oniy  difference  between  the 
two  cases  being  that  in  this  case  the  appel- 
lant did  not  engage  in  the  game  of  cards,  but 
he  himself  tesUfles  that  he  kept  watch  for 
the  parties  who  did  play,  to  keep  them  from 
being  caught.  This  made  him  a  principal  in 
the  offense,  and  liable  to  prosecution  and  eon- 
Tiction  as  such.  For  the  reasons  stated  in 
Cole's  Case,  sopra,  the  Judgment  in  this  case 
Is  affirmed. 


LrrTLEJOHN  V.  Staxb. 
(Court  cf  Appeals  of  Texas.    ICoj  81,  ISMl) 

THMT— BVIBBUOB. 

A  conviction  for  theft  of  a  hos  will  be  set 
aside  where  the  proof  merely  shows  that  the  meat 
of  a  bog  about  the  size  and  shape  of  the  misaing 
one  was  found  at  defendant's  house,  and  where  de- 
fendant a^  two  other  witnesses  testified  that  it 
I  the  meat  of  defendant's  own  hog. 


Appeal  from  Fannin  county  court;  "W.  A. 
Bbamleite.  Judge. 

One  LitUejohn  appeals  from  a  conviction 
for  theft.  The  substance  of  the  evidence  for 
the  state  was  tliat  Peterson's  hog  disappeared 
on  the  day  alleged  in  the  indictment,  and 
that  on  the  next  day  the  fresh  meat  of  a  hog 
alioat  the  size  and  shape  of  the  missing  hog 
was  found  at  defendant's  house.  Three  wit- 
nesses for  the  defense,  including  defendant, 
testified  that  he  killed  the  hog,  the  meat  of 
which  was  found  in  defendant's  house  by 
Peterson,  but  that  said  hog  was  the  property 
of  the  defendant. 

Agnew  &  Brazettan,  for  appellant.  Asst. 
Atty.  Qen.  Davidson,  for  the  State. 

Whitb,  p.  J.  The  evidence  in  the  record 
Is  wholly  insufficient  to  sustain  the  judg- 
ment of  conviction  in  this  case,  and  cannot 
be  permitted  to  stand.  Ellis'  Case,  27  Tex. 
App.  190, 11  S.  W.  Rep.  111.  Judgment  re- 
▼etsed,  and  remanded. 


WEIX8  «.  Statk,  (two  cases.) 
iCourt  of  Appeals  <^f  Texas.  June  7,  1890.) 
DsrviNO  Cattlb  vrom  Ra.noe— Kvtdence. 
One  who  is  in  charge  of  a  large  pasture 
owned  by  another,  and  who,  under  instructions 
from  bis  employer,  drives  out  of  such  pasture,  at 
a  point  several  miles  from  the  place  where  they 
were  tamed  in,  cattle  owned  by  a  third  person, 
and  tnmed  into  such  pasture  without  permission, 
is  not  guilty  of  "willfully  driving  cattle  not  his 
own  from  their  accustomed  range, "  within  the 
meaning  of  Pen,  Code  Tex.  art.  767,  though  the 
owner  of  the  cattle  owns  a  few  acres  inclosed  In 
the  pasture,  where  he  consented  to  the  Inclosure 
thereof,  without  reserving  any  right  of  pasturage, 
as  defendant's  act  is  not  "  wilUul, "  and  the  cattle 
are  not  on  "their  accustomed  range. " 

Appeal  from  Clay  county  court;  B.  F.  TuBr 
NER,  Judge. 


Wells  appeals  from  two  convictions  of  will- 
fully driving  cattle  from  their  accustomed 
range. 

A.  K.  Swan,  for  appellant.  Asst.  Attg. 
Gen.  Davidson,  for  the  State. 

Whitb,  p.  J.  Both  of  these  i»^»ecutions 
were  by  information  based  upon  article  767 
of  the  Penal  Code,  and  charged  appellant  with 
willfully  driving  cattle  not  his  own  from 
their  accustomed  range.  The  facts  in  the 
two  cases  are  essentitdly  the  same.  Appel- 
lant had  charge  of  a  large  pasture  belonging 
to  one  Harris.  Denison,  the  owner  of  the 
cows  charged  to  have  been  driven  from  their 
accustomed  range,  lived  near  this  pasture, 
and  his  father  claimed  to  own  a  few  acres 
inclosed  In  said  pasture.  He  turned  his  cows 
into  the  pasture  after  appellant  and  Harris 
bad  both  refused  him  permission  to  do  so, 
and  appellant  drove  them  out  of  said  pasture, 
in  accordance  with  his  instructions  from  his 
employer,  which  were  that  lie  should  turn 
all  cattle  out  that  did  not  belong  to  said 
Harris,  or  that  were  not  put  in  there  by  his 
authority.  In  turning  the  cows  out,  appel- 
lant drove  them  out  of  a  gate  in  the  pasture 
fence  some  three  or  four  miles  from  the  gate 
at  which  the  owner  had  turned  them  in. 
These  are,  in  brief,  the  facts  of  the  cases. 

If  Denison's  father  did  own  a  few  acres  of 
the  land  in  the  said  pasture,  this  would  not 
give  him  authority  to  turn  cattle  into  it  with- 
out the  authority  of,  and  against  the  consent 
of,  the  owner  of  the  pasture.  He  bad  con- 
sented for  the  pasture  fence  to  be  built  so  as 
to  inclose  these  few  acres,  but  did  not  reserve 
the  right,  in  consideration  thereof,  to  turn  in 
any  of  his  cattle.  In  turning  the  cows  out, 
under  the  circumstances,  appellant  was  not 
guilty  of  that  evil  intent,  legal  malice,  or 
want  of  legal  justification  necessary  to  con- 
stitute bis  act  a  willful  one,  in  contemplation 
of  the  statute.  Thomas  v.  State,  14  Tex. 
App.  201.  Again,  the  cattle  were  not  in 
their  accustomed  range  when  in  that  pasture, 
and  simply  to  drive  them  out  was  not  a  vio- 
lation of  the  statute.  The  cows  being  in  the 
pasture  illegally,  and  tliat  not  being  their  ac- 
customed range,  to  drive  and  turn  them  out 
of  a  gate,  which  would  put  them,  when  on  the 
outside,  beyond  their  accustomed  range, 
would  not  necessarily  be  a  violation  of  the 
law.  Because  the  evidence  is  insufficient  to 
support  the  convictions,  the  judgments  ate 
reversed,  and  the  causes  remanded. 


UiDBMHOiTB  e.  Kansas  Citt  Cable  Bt.  Co. 
(Supreme  Cowrt  of  iHssowrL    June  2, 1890.) 

NaoLiOBNOB — Cabbies  oe  PAassNOBKa — Pbrsokai. 
Injubibs— Heascbb  of  Damages— Bvicbkce. 

1.  There  la  no  variance  between  the  allega- 
tions of  the  petition  that  defendant  stopped  Its  cars 
to  allow  plaintiff  to  alight,  and  negligently  put 
them  in  motion  while  plaintiff  was  leaving  the  car, 
and  proof  that  the  car  slaclcened  up  only,  and 
then  started  np  with  a  sudden  jerli,  etc. 

2.  In  an  action  for  iwrsonal  Injuries  received 
by  plaintiff,  a  youth  nine  years  old,  in  alighting 
from  defendant's  cable  oars,  the  ooort  property 
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Instmoted  that,  if  the  jury  found  plaintiff  was 
a  passenger  on  defendant's  car,  and  that  de- 
fendant's agents  and  servants  in  charge  of  the 
car  knew  at  what  point  be  wished  to  aught,  and 
that,  when  they  reached  said  point;  they  did  not 
stop  long  enough  to  permit  plaintiff,  acting  with 
reasonable  care  and  diligence  for  one  of  his  years, 
to  alight  in  safety,  and  that  by  reason  thereof 
plaintiff,  in  attempting  to  alight,  was  thrown  from 
said  car,  and  Injured,  then  he  is  entitled  to  re- 
cover. 

3.  Negligence  cannot  be  imputed  to  one  who 
has  not  sufficient  capacity  or  discretion  to  nn- 
derstand  danger,  and  use  proper  means  to  guard 
against  it;  and  the  mere  fact  that  plaintiff  was  on 
the  steps,  when  there  was  room  inside,  does  not 
absolve  defendant  from  liability;  and  whether  the 
steps  were  a  more  dangerous  plaoe  than  inside 
the  car,  and,  if  so,  whether  plaintiff  had  at  the 
time  sufficient  capacity  and  discretion  to  under- 
stand that  it  was  the  more  dangerous,  are  ques- 
tions for  the  Jury,  under  the  facts  andoiroumstan- 
ces. 

4.  In  fixing  the  amount  of  damages,  the  jury 
should  take  into  consideration  plaintiff's  age  and 
condition  in  life,  the  nature  and  extent  of  the 
physical  injuries, — whether  permanent  or  tempo- 
rary,— and  the  bodily  pain  and  mental  anguish, 
and  any  and  all  suoh  damage  which  it  appears  will 
reasonably  result  to  him  from  such  injuries  In  the 
future. 

5.  The  injury  consisted  of  a  sereranoe  of  the 
nervous  connection  in  the  lelt  arm,  resulting  in  a 
paralysis  and  contraction  of  the  fingers,  though 
he  still  had  the  use  of  his  arm  to  the  elbow.  Had, 
that  a  verdict  of  98,600  was  not  exoessive. 

Shxbwood  and  Bi.*.ok,  JJ.,  dissentiog. 

Appeal  from  clrcait  court,  Jackson  coun- 
ty; TuRNEB  A.  Gill,  Judge. 

Action  by  plaintiff,  through  his  next  friend, 
to  recover  $25,000  for  personal  injuries  re- 
ceived by  him  on  the  17th  day  of  April, 
1886.  in  alighting  from  a  train  of  defendant's 
cars  near  Holmes  street,  in  Kansas  City,  Mo. 
The  claim  of  the  plaintiff  was  that  he  was 
permanently  injured  by  ttie  cars  running 
over  his  left  arm,  bruising  and  lacerating  tbie 
same.  The  verdict  of  the  jury  was  for  the 
sum  of  88,500.  The  answer  of  the  defend- 
ant was  a  general  denial,  as  well  as  a  plea  of 
contributory  negligence.  There  was  testi- 
mony to  sustain  the  theory  of  the  plaintiff's 
case,  and  testimony  of  a  contrary  effect.  At 
the  time  of  the  accident  the  plaintiff  was  be- 
tween 9  and  10  years  of  age.  The  petition, 
omitting  formal  parts,  is  as  follows:  That 
on  arriving  at  Eighth  and  Holmes  street, 
aforesaid,  defendant,  at  the  request  of  plain- 
tiff, stopped  the  cars  for  the  purpose  of  per- 
mitting plaintiff  to  alight  therefrom,  but 
that  defendant,  wholly  neglecting  and  disre- 
garding their  duty  in  that  behalf,  in  not  us- 
ing proper  care  and  caution  in  managing  and 
operating  its  said  cars,  carelessly,  recklessly, 
negligently,  and  wantonly  permitted  said 
car,  upon  which  plaintiff  was  at  said  time  a 
passenger,  to  be  put  in  motion  while  plain- 
tiff was  in  the  act  of  leaving  the  car,  and 
without  giving  him  a  reasonable  time  to 
alight  safely  therefrom,  whereby  plaintiff  was 
thrown  under  the  car,  the  wheels  of  which 
passed  over  plaintiff's  left  arm,  tearing,  lac- 
erating, fracturing,  and  mangling  same,  and 
plaintiff  was  otherwise  bruised,  wounded, 
and  Injured;  and  also,  by  means  of  the  prem- 
ises plaintiff  became  and  was  sick,  sore,  lame, 


and  disordered,  and  so  continued  for  a  long 
space  of  time,  during  which  said  time  plain- 
tiff suffered  and  underwent  great  bodily  pain 
and  mental  anguish.  That  said  injuries  re- 
sulted to  plaintiff  wholly  on  account  of  the 
negligent,  careless,  reckless,  and  wanton  con- 
duct of  defendant  In  suddenly  starting  its 
said«ar  while  plaintiff  was  in  the  act  of  get- 
ting off  same,  as  aforesaid,  and  that,  by  rea- 
son of  said  injuries,  plaintiff  has  been  pre- 
vented from  performing  manual  labor  as 
heretofore,  and  is  by  said  injuries  otherwise 
greatly  injured,  and  his  health  permanently 
impaired,  and  is  rendered  a  cripple  daring 
his  natural  life,  and  unflt  for  the  perform- 
ance of  manual  labor  during  the  same. 
Wherefore,  plaintiff  prays  judgment  for  t25.- 
000,  with  costs.  The  answer  is  a  general 
denial,  and  a  plea  of  contributory  negligence; 
and  the  reply,  a  general  denial  of  the  new 
matter  in  the  answer.  As  there  is  no  dispute 
as  to  the  correctness  of  defendant's  abstract  as 
to  the  evidence  adduced,  that  evidence  will  be 
accepted  and  inserted  here,  except  that  por- 
tion which  relates  to  the  plaintiff's  compe- 
tency, which  will  be  sufficiently  noticed  in 
the  opinion.  That  evidence  is  the  following: 
The  plaintiff,  Albert  Ridenhoor,  who  tes- 
tified: "I  will  be  ten  years  old  next  January. 
Live  on  Charlotte  street.  I  had  been  at  work 
for  a  man  by  name  of  Mr.  Henry  for  about  a 
week.  He  kept  a  fruit  stand  at  the  corner  of 
Sixth  and  Delaware.  My  folks  lived  on  Char- 
lotte street,  where  they  are  living  now. 
They  moved  there  on  the  Saturday  evening 
before  I  was  hurt.  I  had  been  at  work  that 
day  for  the  gentleman  by  whom  I  was  em- 
ployed. About  five  o'clock,  I  started  home. 
I  went  to  the  junction  at  Ninth  street,  and 
got  on  the  can.  They  were  going  towards 
Woodland  avenue.  1  went  in  the  grip-car, 
and  remained  there  during  the  whole  ride. 
I  saw  the  conductor,  and  held  up  my  hand, 
and  told  him  I  wanted  to  get  off,  just  before 
I  got  to  Holmes  street.  He  rang  the  bell  for 
the  car  to  stop,  and  I  started  to  get  off;  and 
he  started  up  before  I  got  off,  just  as  I  had 
one  foot  off  the  step,  and  hand  hold  of  the 
handle  of  the  car.  The  car  did  not  come  to 
a  full  stop.  It  started  with  a  jerk,  and 
thro  wed  me  off;  and  my  left  arm  went  under 
the  wheel,  and  it  ran  over  my  arm.  The 
conductor  was  on  the  platform.  I  bad  on  a 
fur  cap.  (This  is  the  one,  showing  witness 
a  fur  cap.)  Yes,  sir;  I  was  barefooted,  and 
bad  on  that  cap.  (Witness  takes  off  hia  coat, 
and  makes  a  profert  of  his  arm.)  I  cannot 
stretch  out  my  fingers.  I  was  taken  to  Mr. 
Newman's  store,  at  the  comer  of  Eighth  and 
Holmes.  I  bad  been  there  before,  and  know 
the  way  home  from  this  point.  My  arm  and 
my  back  pained  me  severely.  Dr.  Rieger, 
the  company's  surgeon,  attended  on  me.  I 
suffered  pain  for  four  weeks.  Question. 
State  to  the  jury  wli(<ther  or  not  you  have 
Buffered  since, — whether  or  not  you  suffer 
now  at  any  time?  (Objected  to  by  defend- 
ant's counsel.  Objection  overruled  by  the 
court.    The  defendant,  then  and  there,  by  its 
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counsel,  duly  excepted.)  My  arm  hurts  yet, 
right  there  on  the  bone.  I  am  awakened  at 
night  with  pain."  On  cross-examination, 
vritneas  testified:  "I  had  been  working  for 
Mr.  Henry  about  a  week.  It  was  after  eight 
o'clock  in  the  evening  that  I  left  his  place, 
on  the  day  of  the  accident.  I  had  never 
worked  for  him  before.  Ma  had  washed  for 
him.  I  never  worked  for  anybody  before. 
It  ia  half  a  block  from  Eighth  to  Charlotte. 
It  is  the  first  house.  I  went  into  the  passen- 
ger-car, and  found  that  full,  and  then  went 
into  the  grip-car,  and  took  a  seat  right  close 
to  the  gripman.  The  cond  uctor  came  around 
when  the  car  was  near  Holmes  street.  It 
was  near  Holmes  street  that  I  told  him  I 
wanted  to  get  off  at  Holmes.  I  had  been  up 
to  that  store  that  morning,  and  knew  the  way 
from  there  home.  I  was  afraid  I  could  not 
find  my  way  from  Charlotte  street.  I  can  see 
the  cable  cars  from  our  house,  and  our  house 
from  the  cable  cars.  I  had  been  to  Eighth 
and  Charlotte  before,  and  knew  the  streets 
around  there.  Had  never  been  at  the  g^o- 
ceiy  store  before.  When  I  told  the  conduct- 
or I  wanted  to  get  off  at  Holmes  street,  he 
was  out  on  the  platform  of  the  other  car.  I 
did  not  call  out  to  him.  I  just  held  up  my 
hand,  and  be  seen  me.  I  told  him  I  wanted 
to  get  off.  He  rang  the  bell.  The  car  did 
not  stop  right  still.  It  just  slacked  up.  I 
went  out  to  the  door  to  get  off;  and,  just  as  I 
had  one  foot  off,  they  gave  a  jerk,  and  started 
right  up.  I  attempted  to  get  off  the  platform 
of  the  other  car,  on  the  south  side.  I  had 
hold  of  the  railing  with  the  right  hand.  The 
cars  gave  a  sudden  jerk,  and  I  fell  off,  and 
was  run  over  by  the  two  hind  wheels  of  the 
car.  I  got  up,  and  went  over  on  the  south 
side,  and  laid  down  on  a  little  mound.  A 
colored  boy  came  along,  and  took  me  to  Mr. 
Kewraan's  store;  and  Mr.  Newman  took  me, 
and  wrapped  my  arm  up.  I  did  not  see  any 
other  person  I  knew  except  Mr.  Newman  and 
the  colored  boy.  A  man  living  on  Delaware 
street  helped  to  wrap  up  my  arm.  '  He  was  a 
tall  man.  Dr.  Kieger  was  the  only  surgeon 
that  waited  on  me.  I  whs  out  of  the  bouse 
about  four  weeks  after  the  accident.  I  do 
not  know  what  an  oath  is.  I  do  not  know 
what  swearing  is.  I  do  not  know  what 
swearing  in  court  is." 

Henry  Eft  testified:  "I  am  In  the  fruit 
business  on  the  south  side  of  Sixth  street, 
right  on  the  corner  of  West  Sixth.  I  had  the 
plaintiff  employed  about  one  week.  I  paid 
him  fifty  cents  a  day,  and  his  board.  He 
was  perfectly  honest,  and  polite  to  the  people. 
Saw  him  the  day  of  the  accident,  when  I 
closed  up  my  stand.  I  wanted  him  to  go 
home  with  me.  It  was  between  seven  and 
eight.  I  gave  him  a  dime.  After  closing 
up,  I  went  with  him  to  Ninth  street  and 
Main.  He  had  the  dime  in  his  hand  when 
he  got  on  the  car.  I  did  not  hear  anything 
more  about  it  until  the  next  morning." 

Mary  Jones  testified:  "I  live  on  Thirteenth 
and  Charlotte.  The  first  time  I  saw  plaintiff 
was  on  the  car,  on  Sunday  evening.    He  got 


on  at  Ninth  and  Main.  He  had  a  fur  cap  on 
and  was  barefooted.  I  was  out  for  a  Sunday 
evening  ride.  I  got  on  at  Charlotte  and  8tb. 
Bode  to  west  Kansas,  and  on  my  way  back, 
near  Walnut  and  8th,  I  first  saw  the  boy.  I 
was  sitting  on  the  south  side  of  the  grip-car, 
near  the  gripman.  I  was  in  the  front  end  of 
the  car.  The  boy  was  right  in  front  of  me, 
on  the  north  side  of  the  car,  in  the  corner. 
The  gripman  or  conductor  came  in,  and  said 
something  to  the  tray,  and  he  got  up,  and 
went  out.  This  was  near  Holmes  street. . 
The  car  kind  of  jerked  up.  It  did  not  stop 
before  it  started  again.  The  car  stopped.  It 
looked  like  it  had  run  over  something.  The 
conductor  and  gripman  left  the  car.  I  do  not 
know  whether  they  got  off  or  not.  They 
came  in  a  second,  and  said  there  was  a  little 
rock  on  the  track.  I  cannot  say  whether  this 
was  at  Holmes  or  Charlotte  street.  I  guess 
it  was  at  the  comer  of  one  of  the  streets.  I 
never  heard  any  bell  ring  for  the  train  to 
stop." 

J.  W., Jackson  testified:  "I  have  been  a 
practicing  physician  and  surgeon  for  about 
28  years,  and  am  in  the  employ  of  the  Wal)ash 
Bailroad  Company.  I  have  examined  the 
arm  of  the  boy.  I  do  not  think  he  will  ever 
have  perfect  use  ol  it.  I  regard  the  injury 
as  permanent.  The  injury  has  severed  the 
nervous  connection,  and  resulted  in  paralysis 
of  the  extension  muscles.  The  muscles  that 
extend  the  fingers  are  paralyzed.  Itcontracts 
the  fingers  down.  I  made  the  examination 
in  June.  The  working  of  the  elbow  joint  is 
not  impaired.  He  has  but  little  power  of 
pressure  in  the  two  larger  fingers.  He  has 
the  use  of  his  arm  in  the  elbow  joints." 

Eielding  Hyson  testified:  "I  have  been 
working  for  Mr.  Biddle  since  the  10th  of  May, 
attending  to  his  horses,  and  doing  general 
housework.  I  first  saw  the  plaintiff  between 
Main  and  Walnut  streets.  I  was  on  the  cars 
with  Miss  Jones.  We  were  on  our  way  back 
to  Charlotte  street.  Miss  Jones  said:  '  Look 
at  that  little  boy  in  here  with  a  fur  cap,  and 
barefooted.'  He  sat  down  in  the  north-east 
corner  of  the  grip-car.  The  north-west  cor- 
ner of  the  grip-car  he  came  in  and  satdown. 
He  remained  there  until  we  got  very  near  to 
Charlotte  street.  We  noticed  the  boy  get  up. 
He  spoke  to  the  conductor,  and  he  and  the 
conductor  went  out  of  the  door.  The  car 
hardly  checked  up  from  going  fast.  It  did 
not  come  to  a  stop,  and  then  it  started  up 
again;  and  then  we  stopped  all  at  once,  and 
the  conductor  and  gripman  ran  out.  I  went 
to  the  door,  and  they  jumped  aboard,  and 
started  on.  The  car  did  not  stop.  It  slack- 
ened up,  and  then  started  up  again  really 
fast,  and  then  stopped  again  all  at  once. 
The  car  went  twenty  or  thirty  yards  before  it 
stopped.  I  am  positive  the  car  did  not  stop 
at  the  time  the  boy  went  out  to  get  off.  The 
boy  was  in  the  north-west  comer  of  the  car. 
I  am  certain  of  this.  I  was  in  the  south-east 
corner.  I  do  not  know  whether  the  conduc- 
tor rang  the  bell  or  not.  There  were  three 
colored  persons  in  the  car.  /That  waft  all. 
Digitized  by  VjOUQ  Ic 
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The  aoddent  occurred  between  eigbl  and  nine 
o'clock." 

Josh  Emmons  testified:  "I  was  on  corner 
of  Eighth  and  Holmes  streets.  I  saw  the 
cars.  They  slacked  up,  then  they  gave  a  sud- 
den jerk,  and  moved  oS.  I  saw  a  little  boy 
get  up  and  go  to  the  comer  of  Mr.  Ryan's 
house,  and  he  laid  down  on  a  little  bank 
where  they  had  blue  grass.  I  picked  up  his 
cap,  and  took  it  to  him.  I  asked  him  how  he 
got  hurt.  He  said  be  wanted  to  get  off,  and 
the  car  kind  of  slacked  up,  and  gave  a  sudden 
jerk,  and  jerked  him  off,  and  he  threw  his 
hand  out,  and  then  the  conductor  did  not  stop 
for  him.  I  took  him  to  Mr.  Newman's  store. 
He  was  groaning  and  bleeding.  Mr.  New- 
man wrapped  his  arm  up." 

Joseph  Newman:  ^I  live  on  north-east 
corner  of  Eighth  and  Holmes.  The  boy  was 
brought  into  my  store.  He  told  me  he  got  hurt 
by  getting  off  the  cable  car ;  that  the  gripman 
did  not  slack  enough  for  him  to  get  ofF;  that 
he  told  the  conductor  to  let  him  off;  that  the 
car  slacked,  but  did  not  stop;  that  he  was 
in  the  act  of  stepping  off  of  the  car,  and  it 
gave  a  jerk, — a  sudden  jerk;  he  suffered  a 
good  deal.  I  heard  him  groan,  and  1  gave 
him  water." 

Sarah  Jane  Allen:  "I  am  mother  of  the 
boy.  He  suffered  about  four  weeks.  It 
seems  lil<e  his  back  and  side  hurt  him  a  good 
deal.  He  was  confined  to  the  house  about 
four  weeks.  His  back  and  side  and  arms 
still  hurt  him." 

William  H.  Lucas:  "The  Kansas  City  Ca- 
ble Railway  Company  was  operating  the  road 
at  the  time  of  the  accident;  the  defendant  in 
the  present  action." 

This  was  all  the  evidence  offered  for  plain- 
tiff, after  which  defendant's  counsel  de- 
murred to  the  plaintiff's  case,  which  was  as 
follows:  "Although  the  jury  may  believe  all 
the  evidence  introduced  by  plaintiff,  they 
will  find  the  issues  for  defendant."  Which 
instruction  the  court  refused;  to  which  re- 
fusal of  the  instruction  thus  asked,  the  de- 
fendant, by  its  counsel,  then  and  there  ex- 
cepted at  the  time. 

The  defendant  offered  the  following  testi- 
mony: 

J.  H.  Rieger:  "I  am  surgeon  of  the  cable 
road.  On  April  18th  between  half  past  eight 
and  nine  o'clock,  I  was  notified  that  a  boy 
was  hurt.  I  went  to  see  him.  I  found  him 
at  his  home,  between  Seventh  and  Eighth,  on 
Charlotte  street.  I  examined  his  injuries, 
which  were  on  bis  left  arm,  above  and  below 
the  elbow.  Above  the  elbow,  the  spot  ap- 
peared somewhat  torn  ancT  bruised,  and  be- 
low the  elbow  there  was  a  long  wound;  and 
the  wound  and  the  muscles  were  likewise 
torn  and  bruised,  as  well  as  the  skin.  I  at- 
tended the  boy  until  he  recovered,  at  the  in- 
stance of  the  company, — furnished  all  the  at- 
tendance there  was ;  and  neither  the  boy  nor 
bis  parents  were  charged  for  it.  The  injury 
appeared  below  the  elbow.  •  The  ulna  nerve 
was  torn  into,  and  the  nerve  of  this  little  fin- 
ger, and  the  finger  containing   the  ring. 


These  two  fingers  are  contracted  in  that 
shape.  It  will  probably  be  permanent,  but 
there  is  some  question  being  raised  in  tbe 
surgical  world,  in  regard  to  where  the  nerve 
is  cut»  whether  nerves  that  supply  other  parts 
adjacent  do  not  furnish  some  nervous  force, 
and  give  some  movement.  Tbe  flexor  and 
extensoris  muscles  are  somewhat  injured. 
He  made  four  different  statements  as  to  how 
he  was  hurt:  Pirst,  he  told  me  lie  was  on 
the  steps  of  the  car,  and  a  sudden  jerk  of  tbe 
car  threw  him  off.  He  then  told  me  that,  in 
stepping  in  between  the  two  cars,  he  fell  in 
between  the  cars,  and  the  cars  went  over  him. 
This  second  conversation  was  that  night,  ox 
about  two  o'clock  tbe  next  day.  After  that, 
he  stated  that  he  was  unacquainted  with  that 
part  of  the  town;  that  his  land-mark  was  tbe 
store  on  Holmes  street;  that  he  was  on  tbe 
step,  waiting  until  he  came  to  the  place,  when 
a  sudden  jerk  of  the  car  threw  him  off.  Tbe 
next  statement  was  that  he  told  the  conductor 
to  stop.  Before  he  could  get  off,  the  jerking 
of  the  car  threw  him  off.  The  nature  of  bis 
injuries  lead  us  to  believe  the  second  one  was 
correct.  He  told  me  he  was  standing  on  the 
the  steps  of  the  coach;  that  is,  the  passenger 
car.  He  was  rational  when  he  told  me  about 
the  accident. " 

R.  J.  llitterhouse:  "I  was  conductor  on 
the  train  on  which  it  was  claimed  a  boy  was 
hurt,  and  first  learned  the  fact  as  I  returned 
from  the  eastern  terminus  of  the  road.  Mr. 
Rogers  got  on  my  train,  and  asked  me  how  it 
happened  that  I  hurt  a  boy  at  Holmes  street. 
I  told  him  that  was  the  first  I  bad  heard  of 
the  accident;  that  there  was  not  any  boy  on 
my  train  that  bad  wanted  to  get  off  at  Holmes 
street;  there  was  no  boy  on  my  train  as 
I  went  east.  I  saw  several  boys  around  the 
corner  of  Holmes  street,  but  could  not  re(K>g- 
nize  them,  it  being  about  dusk.  I  stopped  at 
Charlotte  street.  There  were  several  colored 
people  that  wanted  to  get  off  at  Charlotte 
street.  Did  not  stop  at  Holmes,  or  between 
Holmes  and  Charlotte.  The  travel  was  light 
at  that  time  in  tbe  evening;  and,  if  any  one 
had  told  me  they  wanted  to  get  off  at  Holmes 
street,  I  would  have  recollected  it.  I  am 
still  in  tbe  employ  of  the  defendant." 

A.  Rogers,  assistant  superintendent  Kan- 
sas City  Cable  Company:  "On  17th  of  last 
April,  I  was  going  out  on  the  line.  I  was  on 
the  train  behind  the  one  it  was  claimed  the 
boy  was  hurt  on.  At  Holmes  street  tbe  wife 
of  the  gentleman  that  keeps  the  grocery  store 
came  out,  and  hallowed  that  we  had  run  over 
a  little  boy.  I  asked  her  what  train.  She 
said,  <  that  train  up  there.'  That  was  about 
between  Harrison  and  Troost.  They  were 
taking  him  into  the  store.  Dr.  Wood  came, 
and  b^und  up  his  arm.  We  took  him  home. 
Dr.  Rieger  came,  and  dressed  the  wound.  I 
asked  the  boy  how  he  got  hurt.  He  said  he  was 
standing  on  the  front  platform,  on  the  step, 
holding  onto  the  railing  next  to  the  car,  what 
we  call  the  dash-board ;  and  be  said  a  jerk  of 
the  car  knocked  him  off,  and  he  fell.     Then 

be  told  me  afterwards  that  he  was .  standing 
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on  the  step,  and  he  fell  off.  I  made  inquiry 
of  every  one  about  there  if  anybody  had  seen 
it,  and  there  was  nobody  had  seen  him  when 
be  was  hurt  but  that  colored  boy." 

Whereupon  the  plaintiff  prayed  the  court 
to  instruct  the  jury  as  follows:   "(1)  If  the 
jury  And  from  theevidence  that  plaintiff  was 
a  passenger  on  defendant's  cars;  that  the 
agents  and  servants  of  defendant  in  charge 
of  said  car  knew  at  what  point  plaintiff  de- 
sired to  alight;  and  that,  when  they  reached 
said  point,  said  agents  and  servants  of  de- 
fendant did  not  stop  a  sufficient  length  of 
time  to  permit  the  plaintifC.  acting  with  rea- 
sonable care  and  diligence  for  one  of  bis 
years,  to  alight  in  safety  from  said  cars,  and 
that  by  reason  thereof  the  plaintiff,  in  at- 
tempting to  alight  was  thrown  from  said  car 
and  injured, — then  he  is  entitled  to  recover. 
(2)  Xegligencecannot  be  imputed  to  one  who 
has  not  sufficient  capacity  or  discretion  to 
understand  danger,  and  use  proper  means  to 
guard  against  it,  and  the  mere  fact  that 
plaintiff  was  on  tlie  steps,  if  he  was  there, 
when  there  was  room  inside,  does  not  ab- 
solve defendant  from  liability;  and  whether 
the  steps  were  a  more  dangerous  place  than 
Inside  the  car,  and,  if  so,  whether  plaintiff  had 
at  the  time  sufficient  capacity  and  discretion 
to  understand  that  it  was  the  more  danger- 
ous, are  questions  that  the  jury  must  deter- 
mine under  all  the  facts  and  ciraumstances 
in  proo^.     (3)  If  the  jury  find  for  plaintiff, 
they  will  assess  hia  damages  at  such  sum  as, 
in  their  judgment,  he  may  be  entitled  to, 
under  the  facts  proven  and  instructions  giv- 
en,   not   exceeding,    however,    twenty-five 
thousand  dollars;  and,  in  fixing  the  amount 
of  such  damages,  they  will  take  into  consid- 
eration his  age  and  condition  in  life,  the  nat- 
ure and  extent  of  the  physical  injuries  in- 
flicted, whether  the  same  are  permanent  or 
only  temporary,  and  the  bodily  pain  and 
mental  anguish,  and  any  and  all  such  dam- 
age which  it  appears  from  the  injury  will 
reasonably  result  to  him  from  such  injuries 
in  the  future."    Which  instructions  the  court 
gave  as  prayed,  and  to  the  giving  of  which 
the  defendant,  by  its  counsel,  then  and  there 
excepted  at  the  time.     The  defendant,  upon 
its  part,  prayed  the  court  to  instruct  the  jury 
as  follows:    "(1)  On  the  pleadings  and  tes- 
timony, the  jury  are  instructed  to  find  for 
the  defendant.     (2)  If  the  jury  believe  from 
the  testimony  that  any  witness  has  willfully 
sworn  falsely  to  any  material  fact,  then  they 
are  at  liberty  to  disregard  the  whole  of  the 
testimony  of  said  witness.     (8)  In  consider- 
ing the  testimony  of  a  witness,  the  jury  are  at 
liberty  to  determine  whether  any  witness  has 
not  the  capacity  to  distinguislt  between  right 
and  wrong;  and  if  the  jury  believe,  from  the 
conduct  of  any  witness,  that  he  has  not  such 
capacity,  then  they  will  disregard  the  testi- 
mony of  such  witness.     (4)  Unless  the  jury 
believe  from  the  testimony  that  the  plaintiff 
was  in  the  car  or  train  of  defendant  at  the 
time  he  was  injured,  the  finding  will  be  for 
defendant."     The  court  gave  instructions 


numbered  2  and  4.  and  refused  Nos.  1  and  8. 
To  the  action  of  the  court  in  refusing  said 
instructions  1  and  3,  defendant  then  and 
there  excepted  at  the  time. 

Johtuon  <ft  Luoas,  for  appellant.  J.  V, 
Waters  and  Orittendm,  JtfoDougal  A  BtOes, 
tor  respondent. 

Sherwood,  J.,  {ofhr  atattnff  the  facte  a» 
aftoiM.)  The  evidence  tended  to  support  the 
claim  of  plaintiff,  and  this  disposes  of  the 
defendant's  demurrer  to  that  evidence. 

The  statement  made  in  the  petition  that 
the  defendant  "stoppod"  the  cars  for  the 
purpose  of  permitting  plaintiff  to  alight 
tiierofrom  is  only  the  statement  of  a  matter 
of  inducement,  and  no  negligence  is  charged 
in  doing  that  act.  That  neglig^ce  charged 
consists  in  permitting  the  car  to  l>e  put  in 
motion  while  plaintiff  was  in  the  act  of  leav- 
ing the  car.  There  was,  therefore,  no  fail- 
ure of  proof,  and  no  variance  between  the 
facts  alleged  and  those  proven;  and,  if  there 
was.  the  conclusive  answer  to  such  a  con- 
tention is  that  defendant  did  not  take  ad- 
Vantage  of  the  supposed  variance  in  the  man- 
ner pointed  out  by  the  statute,  as  no  affidavit 
was  filed,  stating  that  defendant  had  been 
misled.  Rev.  St.  1879.  g  3565;  Turner  ▼. 
Bailroad  Co..  51  Mo.  601;  Clements  v.  Ma- 
loney.  55  Mo.  352;  Waldbier  v.  Railroad  Co., 
71  Mo.  514;  Ely  v.  Porter,  58  Mo.  158;  Bank 
V.  Wills,  79  Mo.  276;  Olmstend  v.  Smith,  87 
Mo.  607. 

A  majority  of  the  court  are  of  opinion 
the  instructions  given  in  i)ehalf  of  the  plain- 
tiff are  correct,  and  that  tlte  damages  recov- 
ered were  not  excessive.  I  do  not  concur  on 
either  of  these  points.  I  regard  the  instruc- 
tions faulty  under  the  ruling  of  this  court 
in  £swin  v.  Railroad  Ca.  96  Mo.  290,  9  S. 
W.  Rep.  577,  and  that  the  damages  were  far 
in  excess  of  being  compensatory, — all  tliat 
plaintiff,  under  the  evldenoe,  was  entitled  to 
recover. 

Blaok,  J.t  concurs  with  me.  Judgment 
affirmed. 


WiLKiNS  V.  St.  Louis,  I.  M.  &  S.  Bt.  Go. 

(Supreme  Cou/rt  of  Mieeouri.  Jnae  8, 1860.) 

Railboass— Stxibt  CBOssnroe— Ort  OamNAXos 
— NaeuesHoa. 

1.  When  city  ordinances  preaorlbe  certain  pre- 
eantloQS  to  be  observed  by  railway  companleB  at 
public  crossinKS,  tbey  do  not  relieve  the  compa- 
nies from  tbe  observance  of  ordlnaty  care  in  par- 
tionlars  not  mentioned  in  the  ordinances. 

8.  When  a  city  ordinance  requires  the  pres- 
ence at  a  railway  crossing  of  a  watchman,  "who 
shall  display  at  the  cars,  in  the  day-time,  a  red 
flag,"  it  is  not  sofflolent  if  a  watchman  is  present 
with  a  flag  at  the  orosslnK ;  bnt  he  must  also  warn 
passers  of  the  danger  from  approaching  trains. 

8.  An  instmctlon,  "by  the  term  'negligence,' 
as  nsed  in  the  instructions.  Is  meant  the  want  of 
that  degree  of  oare  that  an  ordinarily  pmdent  per- 
son would  have  exercised  under  the  same  circum- 
stances, "  Is  not  erroneous. 

4.  When  a  person  is  attempting  to  pass  at  a 
public  crossing  between  two  cars,  Knowledge  on 
his  part  that  one  of  the  oars  is  being  moved  oy  an 
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«iifdne  does  not  render  him  gnilty  of  negrUg«Dce, 
anlesa  he  also  knew  that  the  eHeot  of  the  motion 
was  to  shove  the  cars  together. 

5.  When  a  part  of  an  ordinance  Is  relevant, 
and  another  irrelevant,  the  admission  of  the  whole 
ordlaance  is  not  error,  In  the  absence  of  a  motion 
to  exclude  the  irrelevant  part^ 

Appeal  from  St.  Louis  circait  court;  Dan- 
iel Dillon,  Judge. 

The  action  is  to  recover  damages  under 
the  statute  for  the  death  of  plaintiff's  hus- 
band, who  was  killed  in  St.  Louis,  at  the 
Lesperance-Street  crossing  of  defendant's 
railroad,  by  alleged  negligence  in  operating 
the  latter.  The  issues  for  trial  arose  opon  a 
general  denial  of  the  petition.  The  facts  of 
relationship  of  the  plaintiff,  and  the  death  of 
the  husband,  were  admitted;  but,  as  an  im- 
portant issue  arose  on  a  refused  instruction, 
in  the  nature  of  a  demurrer  to  the  evidence, 
it  will  be  proper  to  briefly  outline  the  testi- 
mony, in  so  far  as  it  is  supposed  to  establish 
plaintiff's  case.  The  substance  of  the  evi- 
dence given  by  the  principal  witness  for 
plaintiff  is  as  follows,  viz.:  She  knew  de- 
ceased well.  On  the  day  he  was  killed,  she 
was  standing  on  the  west  side  of  the  railway 
tracks  on  Lesperance  street,  at  about  4  or  5 
o'clock,  intending  and  waiting  to  cross  the 
railway  tracks  there,  and  to  no  down  to  the 
river.  When  she  first  saw  Wilkins,  he  was 
on  the  east  side  of  the  train.  She  had  been 
standing  on  the  west  side  of  the  train  about 
15  minutes  before  the  accident  happened. 
During  that  time  the  train  was  standing 
still,  and  "they  M-ere  switrhing. "  The  train 
was  "headed"  south.  "They"  were  hacking 
up  the  cars  at  that  time.  Wilkins,  ]ust  be- 
.  fore  he  was  killed,  was  standing  on  the  east 
side  of  the  train,  near  a  flat-car.  There  was 
an  opening  between  the  ends  of  the  cars,  as 
he  Intended  or  attempted  to  cross,  about  as 
"narrow"  as  a  door.  "Plenty  of  room 
enough  for  one  to  go  through."  She  had 
been  standing  there,  while  this  space  was 
there,  before  Wilkins  attempted  to  go  through, 
five  minutes  or  more.  There  was  no  man 
stationed  on  the  back  end  of  the  train,  and 
no  men  on  the  top  of.tiie  cars  that  were 
shoved  back,  north  of  the  street,  and  no  gate 
across  the  street  there.  There  was  no  bell 
rung  or  whistle  sounded  as  "they"  moved 
the  train  back.  The  brakeman  connected 
with  the  train  was  on  the  west  side  of  the 
train,  and  the  watchman  whs  on  the  same 
side,  "further  south,"  and  he  was  talking 
with  witness  and  another  lady.  She  saw  no 
other  person  standing  there.  The  brakeman 
was  standing  on  the  west  side  of  the  train, 
close  up  to  the  car.  When  Mr.  Wilkins  at- 
tempted to  go  through,  the  part  of  the  train 
pushed  up  from  the  south  crushed  him. 
Wilkins'  legs  were  broken,  and  his  stomach 
crushed.  On  cross-examination,  witness  said 
that  she  knew  this  crossing  well,  and  had 
been  over  it  frequently;  that  at  the  crossing 
there  is  a  plank-road  over  the  same,  half  as 
wide  as  a  street;  that  she  had  seen  the  cars 
back  up  before,  and  make  an  opening  for 
teams  to  go  through,  and  had  frequently  seen 


an  opening  at  said  crossing,  between  the 
cars,  of  25  or  30  feet  in  width,  so  that  peo- 
ple could  cross  there  on  the  plank-road;  that 
she  had  frequently  seen  the  railway  employes 
make  the  opening  there  after  backing  up 
trains;  that,  when  she  first  went  down  there, 
there  was  a  train  on  the  crossing,  amd  Wil- 
kins was  standing  on  the  east  sMe,  and  bis 
team  was  on  the  west  side;  that  tbey  were 
switching  cars  back  and  forth  there;  that 
she  had  been  standing  there  10  minutes  be- 
fore the  opening  was  made;  that  she  and  an- 
other lady  were  waiting  there  to  go  across 
the  track;  that  she  didn't  attempt  to  go 
through  when  they  made  the  little  opening 
of  about  two  feet,  and  was  waiting  for  them 
to  make  a  wider  opening;  that  the  opening 
was  so  narrow  that  Wilkins  had  to  go  through 
Bidewajrs ;  and  that,  as  he  got  in  front  of  the 
draw-bars,  they  came  together,  and  crushed 
him.  The  plaintiff  then  offered  several  city 
ordinances  to  thefolowing  effect,  giving  only 
their  substance,  viz.:  That  defendant  should 
maintain  gates  and  place  a  watchman  at  the 
street  crossing  in  question;  that  watchmen 
at  such  crossings  should  display  at  the  cars 
in  the  day-time  a  red  flag,  and  at  night  a  red 
light;  that  cars,  etc.,  propelled  by  steam- 
power  should  not  obstruct  any  street  cross- 
ing by  standing  longer  than  five  minutes, 
and  that,  when  moving,  the  bell  of  the  en- 
gine should  be  constantly  sounded,  and  a 
man  should  be  stationed  on  the  top  of  the 
car  furthest  from  the  engine  of  any  backing 
train  to  give  danger  signals;  that  no  freight 
train  should  be  moved  in  said  city  unless 
well  manned  with  experienced  brakemen  at 
their  posts,  so  stationed  as  to  see  the  danger 
signals,  and  hear  the  signals  from  the  en- 
gine. One  of  defendant's  witnesses  de- 
scribed the  movementof  the  train  in  question 
as  follows:  "The  train  by  which  Wilkins  was 
injured  was  on  track  7,  in  what  is  called  the 
'East  Yard,'  at  the  Lesperance-Street  cross- 
ing. It  was  a  lot  of  cars  that  had  been 
switched  from  trains  that  had  come  off  the 
road.  They  were  engaged  in  shoving  the 
cars  from  the  south  end  of  track  No.  7  to  the 
north  end,  in  order  to  make  room.  There 
were  18  cars  In  said  train,  part  lx)x  and  part 
flat  cars."  He  did  not  see  Wilkins  till  after 
the  accident.  The  accident  happened  on 
track  7  At  that  time,  there  were  11  cars  of 
said  train  attached  to  the  engine  south  of 
the  crossing,  and  7  cars,  that  witness  had 
cut  off,  north  of  the  crossing,  and  there  were 
more  cars  north  of  them.  They  were  going 
to  "shove"  these  18  cars  on  track  No.  7  north 
to  make  room,  and  they  shoved  over  all  the 
cars  that  witness  thought  the  track  would 
hold  north  of  the  crossing.  Witness  then 
pulled  the  pin  between  the  eleventh  and 
twelfth  cars.  The  cars  were  then  moving 
very  slowly  onto  the  crossing.  He  gave  the 
engineer  a  signal  to  stop, — to  reverse  the 
engine,  and  stop  the  cars  that  were  attached 
to  it, — and  that  as  he  did  that  the  cars  that 
he  cut  off  came  in  contact  with  the  north 
end  of  track  No.  7,  and  stopped,  but  did  not 
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dear  the  crossing  plank,  leaving  a  space  of 
18  inches  or  2  feet.  Witness  was  stand- 
ing at  this  time  a  little  south  of  the  center 
of  the  cars,  about  16  feet  from  the  open- 
ing. The  switchman,  Barrett,  was  standing 
aJwut  10  feet  due  south  of  witness.  Aiter 
witness  discovered  that  the  cars  bad.  only 
made  an  opening  of  about  2  feet,  instead 
of  making  an  opening,  as  be  intended,  of 
Hbont  80  feet,  so  as  to  make  a  paasway  tor 
teams,  he  gave  the  engineer  a  signal  to 
back  up  again,  so  as  to  make  an  opening  the 
width  of  the  crossing  planks  for  teams  to 
paas  over.  The  engineer  obeyed  his  signal 
to  back  up,  moved  the  cars  north,  and  wit- 
ness then  heard  a  man  halloo,  and  saw  a 
man's  leg  hanging  between  the  cars.  At 
the  time,  he  thinks,  he  was  looking  at  the 
opening;  lietween  the  cars.  He  was  standing 
on  the  west  side  of  the  opening,  but  he  could 
not  see  clear  through  the  opening  between 
the  cars  to  the  east  side.  The  cars  liad  not 
been  stopping  but  a  few  seconds  before  the 
accident,  and  just  Isefore  the  accident  he  gave 
the  signal  to  the  engineer  to  back  op.  The 
engine  waa  at  the  south  end  of  the  train,  and 
headed  south.  When  the  engineer  reversed 
his  engine,  as  the  cars  were  going  north,  the 
cars  attached  to  the  engine  struck  the  cars 
north  with  a  kind  of  a  "dash."  There  was 
a  verdict  for  plaintiff,  and  judgment  accord- 
ingly, from  which  defendant  appealed,  after 
making  the  usual  motions,  and  saving  its 
exceptions  in  due  form.  The  instructions, 
and  other  facts  material  to  the  case,  will  ap- 
pear in  the  opinion  of  the  court. 

Bennett  Pike,  for  appellant.  Taylor  eft 
PoUard,  for  respondent. 

Babolat.  J.,  {after  stating  fha  facta  as 
ahove.}  1.  The  theory  on  which  the  circuit 
court  submitted  the  cause  to  the  jury  is  best 
exhibited  by  the  instructions  given,  which 
were  these,  viz.:  For  plaintifC:  "(1)  The 
court  instructs  the  jury  that  it  was  the  duty 
of  the  defendant's  flagman,  and  its  agents 
and  servants,  in  the  manatfement  of  its  loco- 
motive and  train  under  their  charge,  to  ex- 
ercise reasonable  care  and  precaution  to  pre- 
vent any  injury  to  persons  upon  tlie  tracks 
of  defendant,  and  any  failure  on  their  part 
to  exercise  such  care  and  precaution  would 
be  such  negligence  as  to  make  the  defendants 
liable  for  any  injury  to  plaintiff's  husband 
resulting  from  such  negligence,  unless  the 
jury  further  believe  from  the  evidence  that 
the  negligence  of  the  said  husband  of  plain- 
tiff contributed  directly  to  the  injury  sus- 
tained by  him;  and.  in  passing  upon  the 
question  as  to  whether  the  flagman  and 
agents  and  servants  of  the  defendant  were  or 
were  not  negligent. in  the  conducting  and 
managing  of  the  locomotive  and  train  at 
said  crossing,  you  should  take  into  consider- 
ation all  the  facts  and  circumstances  as 
proved  by  the  evidence  to  have  existed  at 
the  time  when  and  the  place  where  the  in- 
jury occurred,  and  you  should  give  to  each 
fact  and  circumstance,  and  to  the  testimony 


of  each  witness,  such  weight  only  as  you 
may  deem  such  fact,  circumstance,  or  testi- 
mony entitled  to,  in  connection  with  all  the 
evidence  in  the  cause.  (2)  By  the  term 
'  negligence,'  as  used  in  the  instructions,  is 
meant  the  want  of  that  degree  of  care  that 
an  ordinarily  prudent  person  would  have  ex- 
ercised under  the  same  circumstances.  If 
you  find  for  the  plaintiff,  you  will  assess  her 
damages  in  your  verdict  at  the  sum  of  five 
thousand  dollars."  For  defendant:  "(3)  If 
the  jury  find  from  the  evidence  tliat  the  de- 
ceased husband  of  plaintiff  knew,  or  by  the 
exercise  of  ordinary  care  and  prudence  would 
have  known,  that  the  train  by  which  he  was 
injured,  at  the  time  he  intended  to  cross  de- 
fendant's track  at  Lesperauce-Street  crossing, 
was  moving,  or  in  the  act  of  moving,  and 
he  attempted  to  cross  the  track  between  the 
ends  of  two  cars  belonging  to  said  train, 
separated  about  two  feet  apart,  then  the 
fact,  if  they  find  it  to  t>e  a  fact,  that  there 
were  no  gates  at  the  crossing,  no  brakeman 
stationed  on  the  car  furthest  from  the  en- 
gine, and  that  the  watchman  was  not  at  his 
post,  and  that  no  bell  on  the  engine  was 
ringing,  is  immaterial."  For  defendant, 
but  modified  by  the  court:  "(4)  If  the  jury 
find  from  the  evidence  that  the  deceased 
husband  of  the  plaintiff,  at  the  time  he  was 
crushed  by  the  cars  of  defendant,  was  at- 
tempting to  cross  a  track  of  defendant  at  the 
Lesperance-Street  crossing  by  going  between 
the  ends  of  two  cars  of  defendant  then  stand- 
ing on  said  track,  about  two  feet  apart,  and 
tliat  the  employes  of  defendant  in  charge  of 
the  train  of  cars,  of  which  said  two  oars 
formed  a  part,  were  attempting  at  the  time 
to  separate  the  parts  of  said  train  at  said 
crossing  so  as  to  make  a  passage  over  said 
crossing  for  teams  and  vehicles,  and  that 
sail)  deceased  knew,  or  by  thq  exercise  of 
ordinary  care  could  have  known,  that  said 
employes  of  defendant  were  at  the  time  at- 
tempting to  move  said  train  so  as  to  make  a 
crossing,  as  above  stated,  and  that  said  cart 
between  which  said  deceased  attempted  to 
pass  were  liable  to  be  shoved  or  pushed  to- 
gether  suddenly,  then  there  can  be  no  recov- 
ery in  this  case,  and  the  verdict  will  be  for 
the  defendant."  The  words  italicized  in  the 
last  instruction  were  added  by  the  court 
against  defendant's  exception.  The  rest  of 
it  was  Hsked  by  defendant. 

It  will  thus  be  seen  that  the  main  issue 
put  to  the  jury  was  whether  the  death  of 
plaintiff's  husband  was  the  result  of  a  breach 
of  any  of  the  duties  which  the  court  declared 
rested  on  defendant's  agents  in  charge  of  the 
train,  and  its  flagman,  to  exercise  reasonable 
care  to  prevent  damage  to  persons  on  the 
tracks  of  defendant  at  the  street  crossing  in 
question.  Defendant  insists  that  this  issue 
was  not  tendered  by  the  petition,  and  that 
only  the  breach  of  the  ordinances  constitutes 
the  cause  of  action  alleged.  Undoubtedly 
the  ordinances  prescribe  certain  precautions 
to  be  observed  by  railway  operatives,   and 

forbid  certain  other  acts  to  be.done  by  them; 
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bnt  the  effect  of  such  enactments  is  not  to 
absolve  the  company  from  the  observance  of 
ordinary  care  in  many  particulars  not  men- 
tioned in  ordinances,  but  defined  by  tlie  gen- 
eral law  of  the  land,  to  avoid  injury  to  those 
who  use  the  public  crossings  where  its  tracks 
are  laid.  The  petition  recites  certain  sec- 
tions of  the  ordinances  of  St.  Louis  as  hav- 
ing been  violated,  but  it  also  nlleges  that  the 
death  of  deceased  was  caused  by  the  negli- 
gent movement  by  defendant  of  the  freight- 
car  that  struck  him,  and  of  a  breach  of  duty 
in  that  regard  on  the  part  of  the  flagman  and 
train  operatives,  whose  duties  are  set  forth 
at  some  length,  and  fairly  embrace  those 
mentioned  in  the  plaintiff's  first  instruction. 

It  is  further  claimed  that  that  instruction 
is  erroneous  "because  it  imposes  a  degree  of 
care  upon  the  flagman,  and  the  servants  of 
defendant  in  charge  of  said  train,  that  the 
law  does  not  require;  that  there  is  no  duty 
imposed  by  law  upon  the  flagmen  and  en- 
gineers and  firemen  and  brakemen  to  exercise 
care  to  prevent  any  injury  to  persons  upon 
the  tracks  of  the  defendant;  that  the  first  and 
only  duty  of  the  flagman  is  to  do  what  the 
ordinance  requires,  the  common  law  not  re- 
quiring the  presence  of  a  flagman  at  a  cross- 
ing,— that  is,  to  be  at  the  crossing  in  the  day- 
time, and  display  his  flag  thereat."  We  do 
not  ansent  to  this  proposition.  As  has  al- 
ready been  intimated,  duties  devolve  on  op- 
eratives of  a  train  in  many  varying  circum- 
stances, not  referred  to  in  onlinanoes,  to  avert 
injury  to  persons  on  the  railway  track;  and 
tlie  same  observation  is  applicable  to  the 
watchman  or  flagman  at  such  crossings.  It 
is  true  that  the  ordinance  requires  the  pres- 
ence there  of  a  watchman,  "who  shall  dis- 
play at  the  cars  in  tiie  day-time  a  red  dag, 
and  at  night  a  red  light."  But  it  is  neither 
in  harmony  with  the  letter  or  spirit  of  such 
legislative  language  to  say  that  it  means  he 
shall  do  no  more  than  hold  his  flag  by  day,  or 
lantern  by  night  Looking  merely  at  the 
words  of  the  ordinance,  he  is,  first  of  all.  a 
"watchman," — one  set  to  eepy  the  approach 
of  danger,  and  give  an  alarm  or  notice  of  it, 
as  defined  by  one  lexicographer.  The  fiag  or 
lantern  might  aid  him  in  giving  the  alarm, 
but  either  would  be  of  little  avail  if  he  did 
not  act  the  part  of  watchman  in  their  use. 
Considering  the  spirit  and  purposes  of  the 
ordinance,  it  is  evident  that  such  a  watch- 
man's duty  includes  the  exercise  of  ordinary 
care  In  warning  persons  on  or  near  the  street 
crossing  of  any  approaching  danger  from 
passing  trains.  We  think  the  instruction  in 
question  correctly  defined  the  measure  of 
duty  resting  on  defendant's  agents  at  the 
crossing  as  applied  to  the  facts,  and  under 
the  pleadings,  of  this  case.  It  also  submit- 
ted to  the  jury  the  question  of  the  contribu- 
tory negligence  of  deceased  as  one  of  fact, 
and  there  was  a  finding  in  plaintiff's  favor 
on  that  issue.  We  shall  have  occasion  to  dis- 
cuss that  phase  of  the  case  later  on. 

2.  The  definition  of  "negligence"  con- 
tained in  the  second  instruction  given  for 


plaintiff  was  not  erroneons.  In  view  of  what 
has  been  already  said  regarding  the  proper 
issues  in  the  cause,  and  of  prior  decisions  of 
the  court  as  to  what  constitutes  negligence. 

3.  The  instruction  asked  by  defendant,  and 
modified  by  the  coart,  was  properly  refused 
in  its  original  form.  Knowledge  by  deceased 
that  defendant's  employes  were  about  to  move 
the  train  so  as  to  make  a  crossing  wonld  not, 
in  the  circumstances  mentioned  in  that  in- 
struction, above  copied,  constitute  negligence 
as  a  matter  of  law.  The  instruction  as  finally 
given  by  the  court  was  quite  as  favorable  to 
defendant  as  in  strictness  it  could  demand, 
to  say  nothing  more;  and,  as  defendant  re- 
quested the  instruction  in  a  form  submitting 
the  question  of  negligence  of  deceased  as  an 
issue  of  law,  it  cannot  complain  that  the  sub- 
mission, in  the  circumstances  here  shown,  ci 
such  an  issue,  was  inconsistent  with  the 
plaintiff's  first  instfuction,  in  which  that 
question  was  properly  submitted  as  one  of 
fact. 

4.  We  next  consider  the  rnling  of  the  trial 
court  refusing  defendant's  request  for  an  in- 
struction that  plaintiff  could  not  recover. 
Defendant  contends  that  it  should  have  been 
given,  for  the  reason  that  the  deceased  was 
guilty  of  snoh  contributory  negligence  as 
bars  recovery.  We  pass  all  questions  raised 
regarding  the  form  in  which  that  issne  was 
presented,  and  consider  its  merits.  An  out- 
line of  the  salient  facts  is  given  in  the  state- 
ment preceding  this  opinion.  We  need  touch 
upon  only  some  of  them  here.  It  appeared 
that  deceased,  who  was  in  charge  of  a  team 
on  Lesperance  street,  left  it  at  some  distance 
west  of  the  crossing  in  question,  went  east- 
ward across  it  to  get  a  bolt  or  rod  that  had 
dropped  from  his  wagon,  and  while  there  the 
train  backed  upon  and  covered  the  crossing 
on  track  No.  7,  where  the  accident  occurred. 
From  the  evidence  of  defendant's  witnesses, 
it  seems  that  the  train  consisted  of  18  cars, 
which  were  "shoved"  north  by  an  engine 
until  the  switch  foreman  pulled  a  ooupling- 
pin  between  the  eleventh  and  twelfth  car, 
and  had  the  engine  stopped  by  signal.  This 
left  in  motion  the  7  cars  north  of  the  un- 
coupling point;  and  soon  the  can  on  that 
part  of  the  track  struck  the  north  end  of  it. 
No.  7,  and  came  to  a  stand.  Bnt  tlie  open- 
ing thus  left  at  the  street  crossing  was  only 
as  "wide  as  a  door."  or  "some  two  feec,"  as 
variously  described  by  witnesses.  Through 
this  opening  deceased  undertook  to  pass,  but 
was  caught  and  killed  by  a  backward  move- 
ment northward  of  the  engine  and  tnun  of  11 
cars.  This  movement  is  said  to  have  been 
made  with  the  object  of  pushing  the  loose 
train  of  7  cars  closer  together  towards  the 
north;  but.  as  it  was  evident  that  an  open- 
ing for  the  purpose  of  clearing  the  street  was 
to  t>e  made,  a  forward  movement  of  the  en- 
gine and  train  of  11  caia  was  much  more 
likely  to  be  anticipated  by  a  lookerKin  than 
the  movement  that  was  actually  made.  There 
was  evidence  that  no  bell  was  rung  or  whistle 
sounded  before  the  movement  of  the  train  in 
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<]aeBtIon.  Deceased  might  rightly  aasnme 
that  soma  such  signal  woald  be  given  before 
the  movement  was  made.  Meek  v.  Bailroad 
Co..  38  Ohio  St.  682;  CorreU  v.  Bailroad  Ca, 
38  leva,  120.  He  had  left  his  team  in  the 
street,  and  was  anxions  to  return  to  it.  De- 
fendant's watchman  gave  no  warning  of  dan- 
ger; and,  in  all  the  circumstances,  we  do  not 
think  his  act  in  passing  through  the  opening 
«an  properly  be  prooooneed  negligence,  as  a 
matter  of  law.  Such  a  ruling  can  be  made 
only  where  no  other  inference  can  fairly  and 
reasonably  be  drawn  from  the  facts  in  evi- 
dence. 

5.  There  was  abundant  evidence  that  de- 
fendant was  negligent  in  several  particulars 
under  the  ordinances  and  general  law.  and  we 
find  no  substantial  error  in  the  rulings  on 
the  admission  of  testimony.  Defendant  ol>- 
jected  to  the  admission  in  evidence  of  the  or- 
dinance requiring  gates  and  a  watchman  at 
the  crossing  in  question.  The  absence  of 
gates  was  not  submitted  by  the  dmrt  to  the 
jury  as  bearing  in  any  way  on  defendant's 
liability,  but  the  conduct  of  the  watchman 
bad  a  decided  relevancy  to  the  issues  tried. 
The  objection  was  to  the  whole  section  of  the 
ordinance,  of  which  a  part  was  thus  dearly 
relevant.  Had  defendant  requested  an  in- 
struction to  disregard  the  portion  now  claimed 
to  be  irrelevant,  a  different  question  would 
be  presented,  but  no  such  request  was  made. 
We  think  there  was  no  error  in  the  ruling  of 
the  court  on  this  point.  The  case  appears  to 
bave  been  tried  fairly  and  carefully.  We  af- 
firm the  judgment,  all  concurring,  except 
BsAOB,  J.,  absent. 


Camfbuj.  tt  ol.  e.  Gitt  or  Eahsis. 

(Supreme  Court  of  Jtixsowri.    Jnne  80, 1890.) 

DSDICATION — CBMITKRT — AXUXDOtCHXST — Evi- 
SBNOa. 

1.  ▲  square  was  marked  "donated  for  i^ravs- 
jard"  OD  an  original  plat,  not  (Igned  or  acknowl- 
edged by  the  proprietors  of  a  town-aite.  but  filed 
with  the  recorder  of  titles  by  one  of  them,  who 
•OOQ  after  nsed  it  at  a  pnbllo  sale  of  lots.  The 
plat,  and  the  use  of  the  land  for  Interments,  were  ao- 
qniesoed  la  by  the  proprietors.  Held  sufficient 
evidence  of  a  dedication  in  pais. 

5.  The  donors  of  land  dedicated  to  a  city  for  a 
grave-yard  liave,  wlille  the  publio  nse  lasts,  no 
right  to  a  eonenrrent  possession  snbjeot  to  a  rea- 
sonable use  by  tite  public,  and  cannot  maintain 
^ectment  against  tlie  city  to  recover  such  a  pos- 
•eeslon. 

&  Land  dedicated  to  a  city  for  a  cemetery, 
which  has  no  longer  the  character  and  name  of  a 
grave-yard,  but  is  used  as  a  publio  park,  reverts 
to  the  donor,  who  mayrecover  in  ejectment  against 
the  dty,  which  in  defense  denies  the  abandon- 
nent. 

4.  In  such  case  the  question  will  uot  be  consid- 
ered whether  the  land  can  be  appropriated  and 
nsed  for  other  charitable  purposes,  germane  to  the 
original  one,  in  aooordaaoe  with  the  equitable  doc- 
trine of  cy  prea. 

6.  In  1857  land,  in  a  city,  dedicated  and  used  aa 
a  cemetery  was  by  ordinance  "vacated  for  grave- 
yard purposes. '  In  I860  the  ooanoil,  by  published 
notice,  reqnired  all  who  had  friends  burled  there  to 
move  the  remains.  Many  removals  weremade,  but 
the  majority  of  the  remains  were  left  to  be  taken 
away  by  the  dty.  In  1868  It  was  used  by  the  work- 
hcttse  force,  breaking  rock.     In  1870  earth  was 
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taken  from  It,  and  used  to  flit  a  street.  InltlTtlie 
city  engineer  was  instructed  by  ordinance  "to 
grade  the  old  grave-yard,  and  get  it  Into  shape  for 
a  publio  park."  This  was  done  the  next  year. 
The  grading  went  below  all  the  graves,  except, 
perhaps,  a  few  in  the  low  part,  on  which  fonr  to 
ten  feet  of  earth  were  placed.  Trees  were  plant- 
ed, grass  grown,  and  walks  laid  out.  It  was  named 
and  recognised  by  the  dty  as  a  park.  Ko  visible 
grave  or  monument  remained.  Daring  the  final 
grading,  in  1878,  the  removal  of  remains  exhumed 
was  stopped,  and  the  bones  of  from  11  to  81  bodies 
reintered,  in  small  boxes,  as  near  the  places  from 
which  taken  as  possible.  Small  stones,  bearing 
numbers  but  no  names,  were  at  these  points  either 
put  five  or  six  inches  under  ground,  or  they  had 
sunk  to  that  depth  at  the  time  of  the  trial,  shortly 
before  which  the  looation  of  many  of  them  was 
brought  to  light  by  agents  of  the  dty,  by  "pros- 
pecting" through  the  park  with  a  sliarp  IroB  rod. 
Meld  sufficient  evidence  of  abandonment, 
BaxcB,  J.,  dissenting. 

Appeal  from  circuitcourt,  Johnson  oounty; 
Noah  M.  Oivan,  Judge. 

This  is  a  suit  in  ejectment,  brought  in 
April,  1884,  by  John  Campbell  and  some  80 
other  plaintiffs,  as  owners  in  common, 
against  the  City  of  Kansas,  for  recovery  of  a 
block  of  ground  situated  in  said  city,  Ijetween 
Oak  and  Locust  streets  and  Missouri  and  In* 
dependence  avenoea.  The  petition  is  in  the 
usual  form,  alleging  the  right  ot  possession 
in  plaintiffs,  and  their  buster  and  disposses* 
sion  by  defendant.  The  answer,  along  with 
a  general  denial,  contains  averments  of  some 
evidential  facts,  admissible  under  the  denial, 
to  the  effect  that  the  land  sued  for  was  dedi- 
cated to  the  public  use  for  grave-yard  pur- 
poses, by  the  original  proprietors  of  the  "old 
town,  Kansas  City,"  in  1847;  that,  ever 
since  the  dedication,  it  has  been  used  for 
gravo-yard  purposes;  and  that  it  is  a  grave- 
yard still.  The  plaintiffs,  in  reply,  after  de- 
oyiKg  generally,  allege  that  in  April,  1884, 
the  defendant  filed  an  answer  to  a  certain 
suit  in  the  Jackson  county  circuit  court, 
brought  by  one  Nathaniel  Grant,  wherein 
the  City  of  Kansas,  defendant  therein, 
averred  that  by  ordinance  of  October  80, 
1857,  the  land  in  controversy  was  vacated 
for  grave-yard  uses,  and  "that  since  October 
SO,  lti57,  said  land  has  not  been  used  for  or 
as  a  grav»-yard,"  by  reason  whereof  it  ia 
claimed  that  defendant  is  now  estopped  from 
asserting  any  tiling  to  the  contraty.  As  no 
judgment  Is  pleaded,  there  could  be  no  estop- 
pel. As  an  adverse  admission,  the  evidence 
was  received.  Thecase  was  taken  by  change 
of  venue  to  the  circuit  court  of  Johnson 
county,  where  it  was  tried  for  ttie  third  time; 
this  last  trial  being  before  his  honor.  Judge 
OiVAN,  of  that  circuit.  The  trial  resulted 
in  a  vordict  and  judgment  in  favor  of  plain* 
tiffs,  from  which  the  defendant  prosecutes 
Its  present  appeal. 

In  order  to  understand  the  issues  of  law 
which  come  before  us,  it  will  be  necessary  to 
state  briefly,  in  a  general  way,  the  leading 
features  of  the  case  as  developed  at  the  trial. 
It  appears  that  the  original  proprietors  of 
the  land  whereon  stands  Kansas  City  made 
three  plats  of  the  town-site, — one  in  1839,  l>e- 
fore  full  acquisition  of  title;  another  in  1846, 
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which  covered  only  about  half  of  the  town- 
site;  and  a  third  one  in  June,  1847,  which 
included  and  superseded  the  two  previous 
ones,  and  which  alone  includes  ttie  land  in 
controversy.  The  plat  of  1847  discloses  ad- 
ditional lots  laid  oS  for  sale  just  north  of  the 
land  in  controversy  and  east  of  the  lots  for- 
merly platted.  It  also  includes,  contiguous 
to  these  additional  city  lots,  certain  parcels 
of  iHnd,  ranging  from  one  to  four  acres  each 
in  extent,  and  numbered  from  1  to  82,  in- 
dasive.  The  names  of  the  respective  pro- 
prietors appear  on  these  lots  as  if  with  refer- 
ence to  a  contemplated  or  accomplished  par- 
tition between  them,  excepting  lot  numbered 
21,  which  is  marked  on  the  plat  as  "donated 
for  grave-yard."  This  plat  was  made  by 
Mr.  John  C.  McCoy,  a  surveyor,  and  a  wit- 
ness in  the  case,  who  was  one  of  the  original 
proprietors  of  the  town-site,  under  whom 
plaintiffs  claim  title.  It  does  not  appear  to 
have  been  signed  or  acknowledged  by  any  of 
the  proprietors.  Neither  was  it  recorded  at 
the  time,  or  marked  "Filed,"  although  it 
was  deposited  with  the  recorder  of  titles  in 
1849.  Prior  to  1849  there  was  no  statute  re- 
quiring town-plats  to  be  recorded.  After  the 
statute  was  passed  containing  this  require- 
ment, this  plat  seems  to  have  been  recorded. 
At  the  sale  which  followed  the  making  of 
the  plat,  it  was  exhibited  to  the  purchasers; 
and  deeds  were  made  in  conformity  with  it, 
and  by  reference  to  it.  Prior  to  1847  a  very 
few  burials  had  taken  place  on  a  high  knoll  or 
ridge  which  lay  near  the  north-western  corner 
of  the  square,  extending  into  the  street  on 
the  north  side,  which  was  not  distinguished 
from  the  ground  in  controversy  by  any  visi- 
ble boundary  at  that  time.  After  the  ground 
was  platted,  in  1847,  the  inhabitants  of  the 
town  and  the  vicinity  continued  to  bury  in 
this  land,  n;osUy  on  the  western  half,  which 
was  higher  than  the  eastern  portion,  making 
use  of  the  unimproved  streets  on  the  north 
and  west  for  the  same  purpose.  The  burials 
coald  not  have  been  very  numerous,  as  the 
town  had  only  about  100  inhabitants  in  1847, 
and  less  than  five  hundred  in  1857,  when  in- 
terments in  it  ceased.  On  the  30th  October, 
1857,  the  city  council  passed  an  ordinance 
vacating  the  land  in  controversy  for  grave* 
yard  purposes.  It  subsequently  notided,  by 
newspaper  publication,  the  relatives  of  per- 
sons buried  there,  to  remove  their  remains. 
The  evidence  relating  to  what  was  done  with 
the  land  since  1857  is  very  voluminous,  and 
need  not  be  stated  here  in  detail.  In  a  gen- 
eral way,  it  may  be  stated  that  the  city  took 
exclusive  possession  of  the  land;  that  no 
further  burials  in  it  took  place,  except,  per- 
haps, the  burial  of  an  infant;  that  it  graded 
the  streets  surrounding  it;  that  it  >eveled  it 
off,  and  used  it  as  a  place  for  the  work-bouse 
force  to  break  rocks  upon  for  macadamizing 
the  street;  that  it  graded  the  land,  which 
was  of  an  uneven  surface,  lying  above  the 
grade  in  some  places  from  8  to  17  feet,  and 
below  it  in  others;  that  it  fenced  it  in,  laid 
walks  across  it,  with  turn-stiles  at  the  cor- 


ners; that  it  planted  it  in  trees,  sowed  it  in 
grass,  and  lighted  it  at  night;  that  it  recog- 
nized and  treated  it  as  a  park;  that,  by  rea- 
son of  its  ordinances  and  improvemenU, 
nothing  remains  in  or  about  it  to  indicate 
that  it  is  a  grave-yard.  In  all  this  the  public 
has  acquiesced. 

C.  0.  Tiohenor  and  W.  J.  Ward,  for  ap- 
pellant. Soaritt  AScaritt,  Oate»&  Wallace, 
Noble  &  Orriok,  and  H.  A.  Loevy,  for  re- 
spondents. 

Martin,  Special  J.,  {<tfter  stating  thr 
facta  as  above.)  1.  It  appears  from  the  evi- 
dence  that  Robert  Campbell,  William  Gillis, 
Fry  P.  Mc€}ee,  John  C.  McCoy,  Henry  Jobe, 
Jacob  Ragan,  and  William  B.  Evans,  as  early 
as  1838,  acquired  a  body  of  about  325  acres 
of  land,  in  which  is  included  the  site  of  Kan- 
sas City.  'They  became  owners  in  common, 
in  fee-simple,  and  the  plaintiffs  claim  the  land 
in  controversy  as  their  heirs  or  assigns.  The 
right  of  the  plaintiff  to  have  in  this  suit  all 
which  the  original  proprietors  would  be  en- 
titled to  were  they  suing,  is  not  denied  in  the 
arguments  before  us.  It  is  clear  from  the 
testimony  in  the  record  that  the  original  pro- 
prietors never  devoted  this  land  to  the  use  of 
a  grave-yard  by  any  instrument  of  writing, 
in  the  form  of  a  deed  or  plat,  sufficient  to 
comply  with  the  requirements  of  the  law  re- 
lating to  the  transfer  of  interests  in  real  es- 
tate. It  therefore  follows  that  the  legal  fee 
must  remain  still  in  the  original  proprietors 
or  their  legal  representatives.  But  the  actual 
use  of  the  land  may  be  devoted  to  public  pur- 
poses without  deed  or  writing  of  any  char- 
acter. Proof  of  such  devotion  may  consist  of 
acts  in  pais  going  to  show  that  the  owners 
intended  to  donate  the  use  for  a  public  pur- 
pose, and  that  the  public  has  accepted  and 
used  it  for  that  purpose.  The  estate  thu: 
parted  with  does  not  extend  beyond  the  use 
of  the  land,  leaving  the  technical  legal  fee  in 
the  donors,  which,  however,  must  \x  held  by 
them  for  the  donated  use  as  long  as  that  use 
continues.  While  the  plat  of  1847  could  not 
operate  to  pass  the  fee-simple  of  this  land  to 
the  public,  or  to  any  trustee  of  the  public,  it 
constitutes  an  important  and  controlling  fact 
in  the  evidence  to  establish  a  dedication  of 
the  use  of  the  land  as  claimed  by  the  defend- 
ant. The  donation  of  the  land  was  marked 
on  the  original  plat  of  1847,  which  was  made 
by  one  of  the  proprietors,  and  was  used  by 
him  at  the  public  sale  which  took  place  soon 
thereafter.-  The  public  accepted  the  use  thus 
indicated  by  burying  their  dead  on  the  land 
for  about  10  years.  The  plat,  and  the  use  of 
the  land  as  indicated  by  the  plat,  were  ac- 
quiesced in  by  all  the  proprietors.  These 
facts  constitute  the  best  evidence  possible  of 
a  dedication  in  pais  to  the  public,  which  dis- 
penses with  the  necessity  of  written  instru- 
ments, as  well  as  the  existence  of  a  grantee 
or  trustee.  Such  I  understand  to  be  the 
established  law  of  this  state  on  the  subject  of 
dedications  of  land  to  public  use.  Becker  t. 
St.  Charles,  87  Mo.  13;  Putnam  t.  Walker. 
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Id.  600;  Rutherford  v.  Taylor.  88  Mo.  815; 
Price  V.  Thompson,  48  Mo.  865;  Reed  y. 
Board  Education  of  Edina,  78  Mo.  304. 

2.  In  their  argument  tlie  learned  counsel 
for  the  plaintifTs  contended  that,  notwith- 
standin);  a  dedication  of  this  land  to  the  pub- 
lic for  the  purposes  of  sepulture,  the  owners 
of  the  fee  ought  to  recover  actual  possession 
thereof  during  a  continuance  of  the  use  for 
-which  it  was  dedicated;  not,  perhaps,  an  ex- 
elusive  possession,  as  against  the  public  or 
the  municipal  guardian  of  the  public,  but  as 
co-tenant  with  it,  or  subject  to  the  reason- 
able use  of  it  by  the  public.  To  sustain  their 
position,  cases  are  cited  in  whicli  it  has  been 
held  that  the  donors  of  land  dedicated  to  pub- 
lic uses  are  entitled  to  actual  possession  for 
the  purpose  of  exercising  any  rights  of  prop- 
erty in  the  land  which  are  not  inconsistent 
with  the  use  for  which  it  was  dedicated.  I 
am  convinced  that  the  cases  cited  have  little 
or  no  application  to  the  case  at  bar.  They 
proceed  upon  theassnmptionthat,  after  dedi- 
cation to  the  particular  use  contained  in  the 
dedication,  there  may  remain  other  beneficial 
uses  for  the  enjoyment  of  the  donors  which 
could  not  in  any  manner  interfere  with  or 
prejudice  the  use  for  which  the  dedication 
was  made.  In  the  case  at  bar  the  donors 
have  devoted  the  whole  use  of  this  land  for 
the  purpose  of  continuous  burials,  and  as  a 
place  for  the  repose  and  memory  of  the  dead. 
In  my  judgment,  no  conceivable  right  of  pri- 
vate beneficial  enjoyment  could  remain  in  the 
donors,  as  owners  of  the  fee,  which  would 
not  be  inconsistent  with  the  right  of  sepul- 
ture to  which  they  have  devoted  it.  Crops, 
for  their  gain  and  sustenance,  could  not  be 
grown  upon  its  surface,  nor  could  dwellings 
for  their  shelter  and  enjoyment,  be  erected 
within  its  limits,  without  interfering  with 
the  solemn  use,  the  sanctity  and  repose,  im- 
plied in  the  purpose  of  the  dedication.  The 
sunshine  and  laughter  of  inhabited  dwellings, 
as  well  as  the  "toil  and  endeavor"  of  busi- 
ness pursuits,  are  out  of  place  in  cemeteries 
of  the  dead.  According  to  our  law  govern- 
ing the  subject  of  ejectment,  the  plaintiff  can- 
not prevail  unless  he  has  the  immediate  right 
of  possession  at  the  commencement  of  his  ac- 
tion. As  long  as  the  rights  of  sepulture 
parted  with  in  the  donation  are  outstanding 
in  the  public,  the  plaintiffs  have  no  right  to 
recover  the  use  of  the  land  for  any  enjoyment 
or  purpose  of  their  own.  Hunter  v.  Trus- 
tees, 6  Hill,  407.  The  city,  as  trustee  and 
representative  of  the  public,  has  the  right  of 
actual  possession  for  the  purposes  of  the  dedi- 
cation, and  the  donors  have  no  other  rights 
than  inch  as  any  inhabitant  of  the  city  may 
use  and  possess.  I  am  satisfied  that  the  court 
below  was  right  in  declining  to  adopt  the  op- 
posite view  of  the  case  as  presented  by  coun- 
sel before  us,  and  denied  by  that  court  in  Its 
rulings. 

8.  Having  reached  the  conclusion  that  the 
plaintiffs  dedicated  the  exclusive  use  of  the 
land  in  controversy  to  the  public  for  the  pur- 
pose of  a  grave-yard,  it  is  proper  next  to  con- 


sider whether  the  nse  thus  dedicated  is  a  per- 
petual one,  and  left  no  possibility  of  a  revert- 
er to  the  original  donors,  or  their  legal 
representatives.  If  it  be  true  that  the  use 
parted  with  is  perpetual  and  eternal,  then  it 
is  a  matter  of  no  consequence  to  the  plain- 
tiffs what  the  public  or  the  City  of  Kansas,  as 
its  representative,  has  done  with  the  land; 
for  no  abuse  and  no  abandonment  could  re- 
store it  to  theoriginal  donors  of  the  plaintiffs 
representing  them.  Their  interest  would  be 
nothing  more  than  the  interest  of  any  other 
inhabitant  of  the  city  or  its  vicinity  to  en- 
force the  protection  and  preservation  of  the 
land  for  the  uses  of  a  grave-yard  forever.  It 
the  dedication  left  no  possibility  of  a  reverter, 
then  it  will  not  be  necessary  to  consider  any 
other  questions  in  the  case.  The  literature 
of  religion  and  piety  lias  clothed  trusts  of  the 
kind  in  controversy  with  attributes  of  perpe* 
tuity  which  I  am  satisfied  cannot  be  sus- 
tained by  science,  history,  or  the  best-con« 
sidered  decisions  of  the  courts.  This  senti« 
ment,  based  on  piety  and  common  reverence, 
will  be  found  expressed  in  the  diela  of  de- 
cisions, rather  than  adopted  in  the  result  of 
the  judgments;  and,  even  when  most  ear- 
nestly expressed,  it  is  usually  accompanied 
with  qualifying  phrases  which  make  against 
the  principle  of  absolute  perpetuity.  In 
Brendle  t.  Congregation,  83  Pa.  St.  422,  the 
judge,  in  rendering  his  opinion,  says:  "We 
hold  that  the  ground  once  given  for  the  in- 
terment of  a  body  is  appropriated  forever  to 
that  body.  It  is  not  only  the  domtis  vlUma 
but  the  domus  ceUma,  so  far  as  eternal  can 
be  applied  to  man  or  terrestrial  things.  Noth- 
ing but  the  most  pressing  public  necessity 
should  ever  cause  the  rest  of  the  dead  to  be  dis- 
turbed." All  expressions  declaring  an  eter« 
nal  and  perpetual  use  should  be  accepted  with 
qualifications  which  arise  from  the  nature  of 
the  subject-matter,  and  from  necessities  of 
the  public  good.  No  human  body  committed 
to  the  earth  preserves  forever  either  identity 
or  trace  of  form.  No  monument  placed 
above  it  is  proof  against  the  corroding  touch 
of  time.  In  the  progress  of  the  ages,  both 
body  and  monument  fade  away.  The  tern 
porary  nature  of  the  tenement  we  live  in  is 
more  truthfully  expressed  in  the  verse  of  a 
living  poet: 

"The  house  was  bollded  of  the  earth. 
And  ihall  f  aU  again  to  ground. " 

If  every  portion  of  ground  which  has  been 
made  a  burial  place  for  man  should  be  devot- 
ed in  perpetuity  for  burial  uses,  the  most 
populous  and  cultivated  districts  of  the  world, 
where  millions  upon  millions  of  the  human 
race  have  sunk  into  the  earth  in  the  count- 
less ages  of  the  past,  would  have  to  be  aban- 
doned as  a  dwelling-place  or  means  of  sup- 
port to  the  living  inhabitants  of  the  present 
day.  The  devotion  of  land  to  any  particular 
use  must  be  subject  to  the  changes  and  vi- 
cissitudes which  time  may  bring  to  it.  The 
use  of  a  grave-yard  is  twofold, — for  the  pur- 
pose of  continuous  burials,  and  for  the  pur- 
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pose  of  preserving  the  remains  and  memory 
of  tliose  who  have  been  buried.  The  origi- 
nal uses  can  be  continued  only  by  the  public 
oontinaing  to  bury,  or  by  continuing  to  pro- 
tect the  remains  already  buried,  and  to  pre- 
serve the  identity  and  memory  of  the  persons 
who  liave  left  them.  It  can  hardly  be  said 
that  there  is  anything  compulsory  on  the 
public  to  do  this,  although  desecration  can 
be  prevented  at  the  instance  of  any  one.  The 
public  may  ceape  to  bury  in  the  dedicated 
ground  wlienever  it  pleases.  It  may  also  re- 
fuse or  neglect  to  eitiier  erect  or  preserve  any 
monuments  to  indicate  the  identity  of  those 
already  buried,  or  to  give  and  continue  to 
the  place  the  cliaractor  and  name  of  a  grave- 
yard. When  this  happens  the  original  use 
terminates,  and  the  fee  vests  in  the  original 
donors,  or  their  legal  representatives,  free 
from  it.  It  would  be  unjust  that  the  public 
Bliould  retain  tlie  use  for  any  other  purpose 
than  the  one  for  which  it  was  dedicated. 

There  are  also  certain  rights  of  sovereignty 
to  which  all  land  devoted  to  burial  purposes 
must  be  subject.  I  allude  to  the  right  of 
eminent  domain,  and  the  right  to  pass  all 
reasonable  laws  and  regulations  for  the  health 
and  welfare  of  the  living.  A  constitutional 
exercise  of  these  rights  may  terraiuato  the  use 
of  a  grave-yard  for  all  the  purposes  for  which 
it  was  donated.  In  Kincaid's  Appeal,  66  Fa. 
St.  411,  Mr.  Justice  Shabswood  recognized 
the  validity  of  an  act  of  the  legislature  which 
authorized  the  disinterment  and  removal  of 
bodies  from  a  grave-yard.  He  s^ys:  "We 
cannot  doubt  that  it  is  competent  tor  the  leg- 
islature to  authorize  or  to  delegate  that  pow- 
er [of  disinterment]  to  the  municipalities. 
It  is  a  police  power  necessary  to  the  pablic 
health  and  comfort.  As  they  can  authorize 
the  removal  of  any  other  thing  which  they 
may  deem  a  nuisance  by  a  summary  proceed- 
ing, without  a  jury  trial,  so  they  can  author- 
ise and  direct  the  removal  of  dead  bodies 
from  any  ground,  and  the  consequent  vaca- 
tion of  it  as  a  burying-groiind.  *  *  *  An 
to  those  recently  interred,  the  necessity, 
with  a  view  to  public  health  and  comfort,  of 
removing  them,  is  as  apparent  as  the  prohib- 
ition of  future  interments.  With  those 
which  have  become  entirely  decomposed, 
leaving  only  the  bones,  that  necessity  may 
not  be  so  urgent;  but  of  tliat  the  legislature 
are  the  exclusive  judges.  They  may  direct 
theremovalin  such  manner  and  upon  such 
terms  as  to  them  may  seem  wisest  and  best, 
having  due  regard  to  that  feeling  of  rever- 
ence and  attachment  which  all  men  natural- 
ly have  to  the  spot  where  the  ashes  of  thdr 
departed  ancestors  and  friends  repose,  and 
the  strong  desire  that,  if  possible,  they  should 
not  be  disturl)ed.  Even  these  feelings,  how- 
ever, must  yield  to  the  higher  consideration 
of  the  public  good. "  In  GUl>ert  v.  Buzzard 
the  court  says:  "It  has  been  argued  that  the 
ground  once  given  to  the  interment  of  a 
body  is  appropriated  forever  to  that  body. 
*  *  •  The  time  must  come  when  post- 
humous   remains    must    mingle  with,  and 


compose  a  part  of,  the  soil  in  which  they 
have  been  deposited.  The  legal  doctrine, 
certainly,  is  that  the  common  cemetery  is 
not  res  unitu  atatis,  the  exclusive  property 
of  one  generation,  but  is  likewise  the  common 
property  of  the  living,  and  of  generations 
yet  unborn,  and  subject  only  to  temporary 
appropriation."  8  Phillim.  £ce.  B.  385. 
Idinguage  of  the  courts  indicating  the  tem- 
porary nature  o£  grave-yard  uses  will  bo 
found  in  the  following  cases:  Windtv.  Ger- 
man Reformed  Church,  4  Sandf.  Cb.  471: 
Partridge  v.  First  Independent  Church  of 
Baltimore,  S9  Md.  631;  Page  v.Symonds,6S 
It.  H.  19;  Sobier  v.  Trinity  Church,  109  Mass. 
21. 

An  interesting  question  bearing  on  the 
right  of  reverter,  and  arising  out  of  the  law 
of  charitable  uses,  has  been  suggested  in  the 
opinions  of  courts  cited  by  counsel  before  us, 
rather  than  in  the  points  made  and  elaborated 
by  them.  When  land  is  donated  for  a  mere 
public  use,  such  as  highways,  streets,  wliarves, 
parks,  and  landing  places,  the  use  of  the 
land  reverts  to  the  donor  upon  discontinu- 
ance or  abandonment  of  the  particular  use 
for  which  it  was  donated.  This  is  the  result 
according  to  the  authorities  governing  Uie 
modern  law  of  dedication.  Washb.  Easem. 
200;  Hooker  v.  Turnpike  Road  Co.,  12  Wend. 
370;  Austin  v.  Cambridgeport  Parish,  21 
Pick.  223;  Beardsiee  v.  Trench,  7  Conn.  125; 
3  Kent,  Comm.  (6th  Ed.)  448;  JacksonvUle 
V.  Railway  Co..  67  111.  543.  Land  may  be 
dedicated  to  pious  and  charitable  purposes,  as 
well  as  for  public  ways,  commons,  and  other 
easements  in  the  nature  of  ways.  Pearsall  v. 
Post,  20  Wend.  111.  Kow  it  seems  to  us 
that  the  dedication  iu  this  case  falls  fairly 
enough  within  the  general  definition  of 
"charitable  and  pious  purposes. "  Commis- 
sioners v.  Church,  30  Kan.  620, 1  Pac.  Rep. 
109.  Such  uses,  we  know,  are  more  often  free 
from  the  incidents  of  reversion  and  resulting 
trusts  than  subject  to  them.  We  have  seen 
that  the  rule  "once  a  grave-yard  always  a 
grave-yard"  cannot  be  maintained  in  the 
face  of  modem  law.  The  question  closely 
allied  to  it  is  whether,  after  the  land  donated 
for  a  charitable  purpose,  such  as  a  grave- 
yard, ceases  lawfully  to  be  devoted  to  that 
use,  or  becomes  impossible  to  be  so  devoted, 
must  it  remain  with  the  public,  or  the  repre- 
sentative of  the  public,  subject  to  be  appro- 
priated and  used  for  other  charitable  parpoees 
germane  to  the  original  one  for  which  it 
was  donated,  in  accordance  with  the  equita- 
ble doctrine  of  cy  pres,  which  has  been  to 
some  extent  recognized  in  the  decisions  of 
this  state.  I  do  not  deem  it  necessary  to 
consider  the  general  principles  upon  which  a 
court  of  equity  will  determine  whether  the 
charitable  intention  of  a  donor  has  come  to 
an  end,  or  whether  it  may  be  continued  in 
a  changed  or  modified  form,  so  as  to  cut  oft 
all  rights  of  reversion.  The  courts  in  this 
country  have  very  generally  ignored  or  de- 
nied tlie  existence  of  the  doctrine  of  cy  pnt 
as  bearing  upon  donations  or  dedications  of 
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land  made  for  particalar  chi^ritable  uses,  suob 
as  ghtye-yanlB  and  schools.  Society  v.  Du- 
gan.  5  Atl.  Rep.  420;  Reed  v.  Stouffer,  56 
Md.  254;  Hunter  v.  Trnstees  Sandy  Hill,  6 
Hill,  414;  Weisenberg  v.  Truman,  68  Cal. 
70;  Carter  v.  Portland,  4  Or.  848;  Appeal  of 
Gumbert,  (Pa.)  1  Atl.  Rep.  438;  Schlesslng- 
er  V.  Mallard.  (Cal.)  11  Pac.  Rep.  728;  Ven- 
able  V.  Coflman.  2  W.  Va.  810 ;  SUll  v.  Trusts, 
16  Barb.  112;  Brown  v.  Church,  28  Pa.  St. 
495;  Foster  v.  Dodd,  17  Law  T.  (N.  S.)614; 
Washb.  £aaem.200:  Kirk  v.  King,  3  Fa.  St. 
436.  In  the  case  of  Board  t.  Edson,  18  Ohio 
8t.  226,  it  appears  that  land  bad  been  donated, 
or  rather  dedicated  by  plat,  "for  school  pur- 
poses, and  on  which  to  erect  school-houses." 
This  donation  undoubtedly  fell  within  the 
classiBcation  of  "charitHble  dedications. "  It 
was  accepted  and  used  by  the  public  for 
school  purposes  for  many  years.  In  the 
course  of  time  the  land  became  useless  for 
Bctaoot  purposes  on  account  of  the  proximity 
of  a  railroad.  The  board  of  education  filed 
a  bill  setting  out  these  facts,  and  asking  to 
have  the  lots  sold,  and  the  proceeds  applied 
to  purchase  other  property  to  be  devoted 
to  the  same  purpose.  On  a  demurrer  to 
the  bill  by  the  representatives  of  the  original 
dedicators,  it  was  dismissed.  The  court  de- 
clared: "Should  the  sole  uses  to  which  prop- 
erty has  been  dedicated  become  impossible  of 
execution,  the  property  would  revert  to  the 
dedicators  or  their  representatives.  Is  it 
competent  for  a  court  of  equity,  without  the 
consent  of  the  dedicators,  to  extinguish  foi^ 
ever  this  right  of  reversion  by  ordering  a 
sale  of  the  property,  and  assuming  to  execute 
the  trust  op  pres,  by  transferring  it  to  the 
proceeds  of  the  sale?  We  think  Judicial 
power  cannot  legitimately  be  so  far  extend- 
ed." In  the  case  of  Rutherford  v.  Taylor, 
88  Mo.  815,  Judge  Waoneb  seems  to  regard 
dedications  of  land  "to  any  lawful  use, 
whether  public,  pious,  or  charitable,"  as  all 
alike,  so  far  as  the  rights  of  the  donor  are 
eoneerned.  He  treats  the  donor's  rights  as 
testing  solely  on  the  law  of  estoppel  in  paU, 
precluding  the  rights  of  the  donor  during 
continuance  of  the  use  for  which  it  was  ded- 
icated. I  may  add  here  that  the  right  of 
retention  as  a  possible  incident  to  this  dedi- 
cation  does  not  come  fairly  before  us  on  the 
record  of  the  case.  No  court  of  equity  has 
assumed  to  order  a  sale  of  the  land  in  contro- 
versy for  the  purpose  of  purchasing  another 
grave-yard.  Neither  does  the  city  assume  to 
retain  the  land  for  the  purpose  of  appropriat- 
ing it  to  any  kindred  use  with  the  dedication. 
If  it  be  a  fact  tliat  it  permits  it  to  be  used  as 
a  park  or  place  of  recreation  for  the  comfort 
or  amusement  of  the  living,  the  use  could 
not  be  justified  as  an  application  of  the  doc- 
trine of  cppra.  But  the  city,  in  its  answer, 
denies  any  diversion,  and  expressly  alleges  a 
continuance  of  the  original  use  for  which  it 
was  dedicated.  It  claims  in  its  answer,  and 
In  the  arguments  of  its  counsel,  that  the 
place  is  still  a  grave-yard.  Under  these  cir- 
cumstances, 1  th'ink  this  court  is  relieved 


from  the  task  of  determining  whether  this 
dedication  is  subject  to  the  doctrine  of  oy 
pres.  It  is  not  called  upon  by  the  state  of 
the  record  to  authoritatively  dispose  of  such  a 
question.  My  conclusion  is  that  the  plain' 
tiffs  In  the  case  made  in  this  record  mustpr»> 
▼ail  if  the  use  of  the  land  for  a  grave-yard 
has  been  discontinued  and  abandoned  by  the 
public  and  its  representatives.  Upon  any 
lawful  cessation  of  the  use,  the  title  reverts. 
4.  This  brings  us  to  the  issue  of  fact  made 
between  the  parties  to  the  suit,  the  principal 
issue  of  the  controversy,  which  was  submit- 
ted to  the  jury,  and  decided  in  favor  of  the 
plaintiffs.  It  is  not  an  issue  for  this  court 
to  determine.  As  an  appellate  tribunal,  it 
can  only  decide  whether  the  issue  of  discon- 
tinuance, and  abandonment  of  the  use,  was 
submitted  to  the  jury  on  proper  instructions 
of  law  to  guide  them,  and  whether  their  find- 
ing of  the  issue  la  supported  by  substantial 
evidence  tending  to  prove  the  issne  as  found 
by  them.  The  question  was  submitted  oa 
the  following  instructions:  "(1)  The  court 
instructs  the  jury  that,  to  constitute  abandon- 
ment of  a  grave-yard,  it  is  not  suflScient  that 
burials  therein  have  ceased  or  been  prohib- 
ited. So  long  as  it  is  kept  and  preserved  as 
a  resting  place  for  the  dead,  with  anything 
to  Indicate  the  existence  of  graves,  or  so  long 
as  it  is  known  or  recognized  by  the  public  as 
a  grave-yard,  it  Is  not  abandoned.  On  the 
other  hand,  it  may  contain  the  remains  of  the 
dead,  and  yet  be  abandoned.  If  no  inter- 
ments have  for  a  long  time  been  made,  and 
cannot  be  made,  therein,  and.  In  addition 
thereto,  the  public,  and  those  interested  In 
its  use,  have  failed  to  keep  and  preserve  it  as 
a  resting  place  for  the  dead,  and  have  permit- 
ted it  10  be  thrown  out  to  the  commons,  the 
graves  to  be  worn  away,  grave-stones  and 
monuments  to  be  destroyed,  and  the  graves 
to  lose  their  identity,  and  if  it  has  l^n  so 
treated  and  used  or  neglected  by  the  public 
as  to  entirely  lose  its  identity  as  a  grave- 
yard, and  is  no  longer  known,  recognized, 
and  respected  by  the  public  as  a  grave-yard, 
then  it  has  been  almndoned.  or  If  the  public, 
and  thoee  interested  in  its  use  as  a  graT»' 
yard,  have  permanently  appropriated  it  to  a 
osfror  uses  entirely  inconsistent  with  its  use 
as  a  grave-yard,  in  such  a  way  as  to  show  an 
intention  of  permanently  ceasing  to  use  it  as 
a  grave-yard,  and  it  has  become  impossible 
to  use  it  as  a  grave-yard,  then  it  has  been 
abandoned;  and  in  determining  the  question 
of  abandonment  the  jury  should  take  into 
consideration  all  the  facts  and  circumstances 
given  in  evidence.  (2)  Although  you  may 
believe  from  the  evidence  that  the  land  in 
controversy  was  dedicated,  at  the  time  and 
in  the  manner  as  alleged  in  defendant's  an- 
swer, to  the  public  for  its  use  as  a  grav^ 
yard,  and  that  the  public,  for  a  number  of 
years  after  such  dedication,  used  the  said 
land  for  such  purpose,  if  you  further  believe 
from  the  evidence  that  the  public,  and  those 
interested  in  the  use  of  said  land  as  a  grave- 
yard, had  before  the  commencement  of  this 
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suit  abandoned  the  same  as  a  grave-yard,  and 
that  the  same  was  not  at  tbe  commencement 
of  this  Bait  a  grave-yard,  and  was  in  posses- 
sion ot  defendant,  then  you  should  find  for 
tbe  plaintiff."  I  have  considered  these  in- 
structions very  carefully;  and,  although  they 
may  be  open  to  the  criticism  of  repetition  and 
redundancy,  I  am  satisfied  that  they  gave  the 
jury  to  understand  very  clearly  that  the 
plainUffs  were  not  entitled  to  recover  unless 
the  jury  was  satisfied  from  the  evidence  that 
the  original  uses  for  which  the  land  had  been 
dedicated  had  been  discontinued  and  aband- 
oned before  commencement  of  the  suit. 

In  order  to  determine  whether  there  was 
evidence  to  sustain  the  finding  of  the  jury  on 
this  issue,  it  will  be  necessary  for  me  to  re- 
call briefly  the  evidence  proving,  or  tending 
to  prove,  what  was  done,  or  permitted  to  be 
done,  with  the  old  grave-yard  both  by  tbe 
city  and  the  public  at  large.  The  dedication 
in  1847,  took  place  before  incorporation  of 
tbe  present  city.  When  the  city  was 
incorporated,  in  1852,  its  limits  included 
the  grave-yard.  It  is  distant  now  only  a 
few  blocks  from  police  bead-quarters.  On 
the  14th  May,  1855.  it  was  resolved  by  tlie 
city  council  that  the  location  of  this  grave- 
yard was  too  near  the  business  thorough- 
fares ot  the  city,  and  that  immediate  steps 
should  be  taken  for  tbe  purchase  of  other 
grounds  for  burial  purposes.  On  the  30th 
October,  1857,  an  ordinance  was  passed  ac- 
cepting the  proposition  of  the  Union  Ceme- 
tery Association  to  sell  the  city  five  acres  for 
a  potter's  field.  By  the  second  section  of  tbe 
ordinance  the  land  in  controversy  was  "va- 
cated for  grave-yard  uses, "  and  a  penalty 
ranging  from  $25  to  $100  was  imposed  on 
any  one  who  should  inter  therein  the  body  of 
any  person  whomsoever.  In  its  capacity  as 
trustee  and  guardian  of  the  rights  of  tbe 
public  in  this  grave-yard,  the  city  had  no 
power  to  change  or  destroy  its  use.  Trus- 
tees T.  Council,  33  N.  J.  Law  19;  Mo.  Sess. 
Acts  1875,  pp.  204,  205:  City  of  Hannibal  v. 
Draper,  15  Mo.  634.  But,  as  an  arm  of  the 
civil  government,  it  was  vested  with  full 
police  power,  as  early  as  1853,  "to  make  reg- 
ulations to  secure  the  general  health  of  the 
inhabitants,  and  prevent  and  remove  nui- 
sances." This  general  grant  of  power  has 
been  usually  accepted  as  sufficient  to  author- 
ize the  prohibition  of  burials,  and  discon- 
tinuance of  grave-yards,  in  the  populous  dis- 
tricts of  cities.  Bogert  v.  Indianapolis,  13 
Ind.  184;  City  Council  v.  Baptist  Church,  4 
Strob.  806;  Coates  v.  New  York,  7  Cow. 
685;  Austin  v.  Murray,  16  Pick.  127.  The 
prohibition  of  future  burials  destroys  at 
once  the  interest  of  the  public  generally  in  a 
grave-yard.  Only  those  members  of  tbe  pub- 
lic who  have  relatives  buried  there  could 
have  any  special  interest  in  it, — an  interest  to 
preserve  the  remains  and  monuments  of  the 
dead.  Kincaid's  Appeal,  66  Pa.  St.  411; 
Gumbert's  Appeal,  110  Pa.  St.  496,  1  Atl. 
Bep.  438;  State  v.  Wilson,  94  N.  C.  1015. 
Tbe  effect  of  such  a  prohibition  in  discon- 


tinuing the  land  entirely  for  grave-yard  pur- 
poses would  be  soon  worked  out  by  the  lapse 
of  time.  Its  effect  would  be  more  marked 
upon  a  grave-yard  like  the  one  in  controversy 
than  upon  an  old  cemetery  filled  with  graves 
and  costly  monuments.  It  will  be  observed 
that  the  ordinance  does  not  consist  only  in  s 
positive  prohibition  of  future  burials.  The 
import  of  its  language  bearing  upon  tbe  dis- 
continuance of  this  ground  as  a  grave-yard 
is  unqualified,  and  assumes  to  vacate  the 
ground  for  all  grave-yard  uses.  The  lan- 
guage comteraplates  and  authorizes  disinter- 
ment, if  that  should  be  necessary  to  com- 
plete the  vacation  of  the  land  for  grave-yard 
uses.  The  subsequent  action  of  the  city 
council  and  city  authorities  is  in  strict  accord 
with  this  construction  of  the  ordinance.  In 
August,  1866,  the  city  council,  by  published 
notice,  required  all  persons  who  had  relatives 
and  friends  buried  within  the  square  to  re- 
move them.  The  evidence  shows  that  this 
was  very  generally  done.  The  city  under- 
taker, while  engaged  in  removing  the  re- 
mains of  the  unknown  to  the  potter's  field, 
says  that  he  removed  to  other  places  remains 
which  were  claimed  by  friends  and  relatives. 
Many  removals  took  place  under  the  direc- 
tion and  supervision  of  relatives  and  friends 
of  the  dead.  But  not  notwitlistanding  tbe 
notice  of  removal,  and  the  actual  removal  by 
relatives,  the  majority  of  the  remains  were 
left  to  be  removed  by  the  city. 

Originally  the  land  in  controversy  was  part 
of  a  high  knoll  or  ridge  running  almost  north 
and  south.  Its  highest  elevation  was  near 
the  north-west  comer.  From  this  point,  it 
sloped  gently  towards  the  south  and  east,  also 
slightly  towards  the  west,  which  was  bounded 
on  the  original  plat  by  Oak  street.  Locust 
street,  which  bounds  tbe  square  on  tbe  east, 
was  graded  in  1868  or  1869  by  raising  it  sev- 
eral feet  above  the  square  in  certain  points 
with  earth  obtained  from  the  square.  Tbe 
embankment  resulted  in  a  pond  on  tbe  square 
which  subsequently  was  filled  with  earth  from 
tbe  square.  In  1869  some  grading  was  done 
on  Oak  street,  and  then,  or  during  tbe  grad- 
ings  which  followed,  tbe  square  was  used  at 
times  by  the  city,  with  its  work-house  force, 
breaking  rocks  for  tbe  streets.  In  1870  and 
1871  a  portion  of  tbe  north  side  of  the  square 
was  taken  to  fill  up  Fifth  street,  which  was 
in  the  vicinity.  In  1872  came  the  grading  of 
Missouri  avenue,  which  bounds  it  on  the 
north.  The  grade  ranged  from  five  to  sev- 
teen  feet  below  the  surface  of  the  square. 
In  1872  or  1874  the  further  grading  of  Oak 
street  took  place.  The  grades  on  Oak  street 
and  Missouri  avenue  left  tbe  square  many 
feet  above  the  grade.  In  the  course  of  time  the 
embankments  left  by  the  grades  sloughed  off, 
leaving  in  many  places  the  remains  and  cof- 
fins of  tbe  dead  exposed  to  view.  In  1878  or 
1879  the  city  completed  the  grading  of  tbe 
square,  reducing  its  high  parts,  and  bring- 
ing up  its  low  parts  to  a  level  with  the  snr- 
rounding  streets.  It  is  claimed  on  the  part 
of  the  defendant  that  thl^  was  necessitated 
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hy  the  grading  of  Oak  street  and  Missonii 
avenue,  which  left  the  unsightly  banks  of  the 
square  open  to  public  comment  and  criticism. 
On  the  part  of  plaintiffs,  it  is  claimed  that 
this  final  grading  of  the  whole  square  was  in 
pursuance  of  a  resolution  of  the  city  council 
passed  in  June,  1877,  which  reads  as  follows: 
"Be  it  resolved  by  the  common  council  of  the 
City  of  Kansas  that  the  city  engineer  be  In- 
structed to  employ  the  work-bouse  force,  when 
not  otherwise  engaged,  to  grade  the  old  grave- 
yard,  and  get  it  in  shape  for  a  public  park." 
There  is  much  evidence  in  the  record  tending 
to  prove  that  the  grading  of  the  square  went 
below  all  the  graves  in  it  except,  perhaps,  a 
few  burled  In  the  low  parts  of  the  square  on 
the  eastern  slope,  upon  which  from  four  to 
ten  feet  of  earth  have  been  placed.  Accord- 
ing to  the  evidence  of  the  city  undertaker, 
who  had  a  contract  from  year  to  year  for  the 
removal  of  remains,  and  who  received  a  com- 
pensation therefor  at  the  rate  of  live  dollars  a 
skull,  all  the  remains  in  the  square  encoun- 
tered in  the  gradings  prior  to  1878  were  re- 
moved either  by  him  or  friends  of  those  who 
could  be  identified.  In  this  testimony  he  is 
corroborated  by  other  witnesses.  The  under- 
taker did  not  attend  the  final  grading  in  1878, 
and  what  was  done  with  the  remains  then 
exhumed  will  be  noticed  presently.  After  the 
flnal  grading  the  ground  was  in  other  respects 
improved  and  oruHroented  as  already  stated. 
Trees  were  planted,  grass  sown,  walks  laid 
out  through  it,  and  it  was  lighted  for  the  con- 
venience of  the  public.  It  lias  been  used  for 
public  entertainments,  accompanied  with  mu- 
sic and  feasting.  It  is  named  and  recognized 
by  the  city  as  a  park.  Ko  visible  grave  or 
monument  to  perpetuate  the  memory  of  the 
dead  is  discernible  to  the  visitor.  It  is  used 
and  recognized  by  the  public,  as  well  as  the 
city,  as  a  park  for  the  living,  and  not  as  a 
grave-yard  for  the  dead.  The  public  has  ac- 
quiesced in  the  change. 

It  would  not  be  proper  for  me  to  close  this 
opinion  without  some  notice  of  the  facts  and 
acts  which  the  defendant  pretends  are  suflS- 
cient  to  preserve  this  land  as  a  resting  place 
for  the  reposes  of  the  dead,  and  for  perpetu- 
ating their  memory.  During  the  flnal  grad- 
ing in  1878  the  city  authorities  discontinued 
the  removal  of  the  remains  exhumed,  and 
caused  the  bones  to  be  gathered  up  by  the 
work-house  force  engaged  in  the  grading, 
and  relnterred  as  near  the  place  from  which 
tbey  were  taken  as  possible.  This  was  done 
in  small  pine  boxes,  procured  from  a  planing- 
mill,  about  ten  inches  wide  and  deep,  and 
from  two  to  three  feet  long.  Some  of  the 
witnesses  say  that  no  attempt  at  preserving 
the  separate  identity  of  the  remains  was 
made.  Skulls  and  bones  which  had  no  con- 
nection with  each  other  in  life  were  fre- 
quently thrown  with  mould  into  the  same 
box.  Other  witnesses  testify  that  the  indi- 
viduality of  the  remains  was  preserved  in 
the  reinterment  except  in  some  cases,  where 
a  great  many  remains  were  found  in  one 
grave.    There  is  a  conflict  of  evidence  as  to 


the  number  of  these  pine  boxes  containing 
unknown  bones  and  mouldering  earth,  the 
plaintiffs  fixing  the  number  at  11,  while  the 
defendant  claims  there  must  have  been  84. 
There  is  evidence  tending  to  show  that,  when 
the  boxes  were  buried,  stakes  were  driven  so 
as  to  indicate  their  location,  and  that  after- 
wards small  stones,  8  by  10  or  12  inches  in 
surface,  took  the  place  of  the  stakes.  These 
stones  had  no  names  on  them,  but  were  num- 
bered. Tbey  were  either  placed  5  or  6  inches 
under  the  earth  or  they  had  sunk  to  that 
depth  before  tlie  trial  of  this  case,  as  many 
witnesses  testify  that  they  never  saw  them 
in  the  square.  Shortly  befor^  the  trial  at 
Warrensburg,  the  existence  and  location  of 
many  of  these  stones,  under  instructions  from 
defendant's  agents,  were  ascertained  and 
brought  to  light  by  "prospecting"  through 
the  square  with  a  sharp  iron  rod.  Some  of 
them  which  were  thus  found  have  been  un- 
covered. One  of  the  stones  is  said  to  be  in 
the  line  of  a  walk  which  had  been  uncovered 
for  some  time,  possibly  in  laying  out  the 
walk.  It  is  claimed  that  Mr.  Reinhart,  a 
witness  for  defendant,  has  identified  the 
grave  of  a  brother  14  years  old,  buried  some 
thirty  odd  years  ago.  I  have  read  his  evidence 
carefully,  and  find  in  it  too  much  doubt  and 
uncertainty  to  justify  the  conclusion  be 
swears  to.  When  the  public  was  removing 
remains  from  the  ground  before  it  was  grad- 
ed, Mr.  Keinbart  went  to  the  grave-yard  for 
the  purpose  of  ascertaining  the  location  of 
his  brother's  remains,  with  a  view  to  their 
removal.  He  admits  that  he  could  not  then 
find  the  grave.  After  the  grading,  lie  finds 
in  the  ground  a  broken  piece  of  stone,  with- 
out name  or  number,  which  he  claims  to 
identify  as  a  part  of  the  base  of  the  tomb- 
stone of  bis  brother;  and  from  this  he  in- 
fers that  his  brother's  grave  is  there  or 
near  by.  He  never  uncovered  the  surface 
to  see  what  was  below.  It  is  from  evi- 
dence relating  to  those  reinterments  that 
the  defendant  Insists  that  this  ground  ia 
still  preserved  for  the  uses  of  a  grave-yard. 
There  is  evidence  tending  to  show  that  the 
reinterments  made  in  1878  were  directed  by 
the  city  authorities  for  the  sole  purpose  of 
preventing  a  reverter  of  the  land.  This 
was  advised  by  the  city  engineer  as  early 
as  1873,  and  there  were  persons  present  at 
the  reinterments  of  1878  who  testify  that  the 
city  engineer  and  other  city  officers  admitted 
that  such  was  the  purpose  still.  The  de- 
fendant's evidence  relating  to  those  reinter- 
ments went  to  the  jury  for  what  it  was 
worth.  It  was  fairly  susceptible  of  the  con- 
struction that  it  was  not  a  genuine  move- 
ment in  the  way  of  repentance,  as  ingeniously 
claimed  by  defendant's  counsel,  to  preserve 
the  remains  and  memory  of  the  dead,  but  as 
a  sham  and  a  fraud  on  the  donors  and  their 
representatives.  The  jury  must  have  found 
that  there  was  nothing  in  it  which  could  op- 
erate as  a  revocation  of  the  ordinance,  notice, 
and  previous  acts  of  the  city  vacating  the 
ground  "for  grave-yard  use^"Y^hey  must 
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have  been  satisfied  that  the  use  of  this  land 
for  the  purpose  of  a  grave-yard  could  not  be 
continued  for  ages  to  come  by  such  a  tran»> 
parent  device  and  weak  invention.  As  this 
finding  is  sustained  by  competent  andabund* 
ant  evidence,  it  ought  not  to  be  disturbed  by 
this  court. 

It  may  well  be  that  the  donors  of  this  land 
never  actually  contemplated  any  return  of  it 
to  themselves  or  their  representatives.  It  is 
not  at  all  probable  that  they  forsaw  the  mar- 
velous growth  and  sudden  splendor  of  the 
city  which  has  sprung  to  life  around  the  old 
grave-yard  as  if  evoked  from  airy  nothing  by 
the  wand  of  some  mighty  magician.  But 
their  gift  was  made,  necessarily,  subject  to 
the  unforseeu  changes  in  the  womb  of  time, 
and  the  demand  of  a  higher  public  weal. 

5.  It  has  been  argued  by  counsel  tor  de- 
fendant that,  as  the  donors  of  this  land  sold 
other  parcels  on  the  showing  of  the  map  or 
plat  which  dedicated  it  to  the  public,  they 
must  have  received  value  for  their  dedication 
in  the  increased  price  of  the  sales,  and  that 
they  are  estopped  from  claiming  a  return  of 
the  land.  It  may  well  be  that  the  dedication 
of  highways  and  parks  furnishes  a  valuable 
inducement  to  purchasers  of  surrounding 
property.  But  I  do  not  think  that  the  prox- 
imity  of,  or  convenient  access  to,  a  grave- 
yard can  be  reasonably  classed  among  the  in- 
ducing causes  of  the  sale  of  real  estate.  One 
witness  in  this  case  testifies  that  he  was  de- 
terred from  buying  by  reason  of  the  existence 
of  this  old  grave-yard.  I  do  not  think  that 
easy  and  convenient  access  to  cemeteries  can 
be  regarded  as  an  inducement  which  would 
add  any  appreciable  value  to  the  sale  of  con- 
tiguous property.  Upon  the  whole,  I  am  per- 
suaded that  the  verdict  and  judgment  are  for 
the  right  parlies,  and  should  be  affirmed,  and 
it  Is  BO  ordered. 

Bat,  0.  J.,  and  Shkrwood  and  Barolat. 
JJ.,  concur.  Bbaob,  J.,  ditsents.  £i.aok, 
J.,  not  sitting. 


Meter  et  ai.  v.  NioKBRsoir. 
(Supreme  Court  of  HUsaurt.    June  2, 18S0.) 

EOMEBTaAD— LBVT  OF  BXEOtlTION. 

1.  The  homestead  law  of  Missouri  provides 
that,  where  execution  is  levied  on  a  tract  of  land 
exceeding  In  value  the  amount  allowed  for  a  taom». 
steAd,  the  debtor  may  designate  and  choose  the 
part  to  he  exempt,  X>m.  in  case  he  refuses  to  desig- 
nate such  part,  toe  snerlS  shall  designate  three 
disintereated  appraisers,  duly  sworn  to  a  dis- 
tbMTge  of  their  duties,  who  shall  fix  the  boundaries 
of  the  homestead,  and  the  sheriff  shall  then  pro- 
ceed with  the  levy  on  the  remainder.  Defendant 
claimed  the  entire  80  acres  owned  and  occupied  by 
him  as  a  homestead,  and  neglected  to  designate 
any  part  of  it  as  exempt.  The  sheriff  then  ap- 
appointed  appraisers,  who  set  off  45  acres,  includ- 
ing the  dweuing,  which  they  estimated  to  be  of 
the  fuU  value  allowed  for  a  homestead ;  and  the 
sheriff  then  proceeded  with  the  levy  on  the  re- 
mainder. Held,  on  motion  to  quash  the  levy,  that 
defendant's  neglect  to  make  a  selection  was  a  re- 
fnsal,  and  that  it  was  not  necessary  for  the  sheriff 
thereafter  to  give  him  any  notice  of  his  right  of 
•xemptlon,  as  provided  in  Bev.  St.  Mo.  1879,12817, 


in  case  of  levy  on  oertaln  kinds  of  property,  not 
including  homesteads. 

2.  It  was  not  necossarv  that  the  appraisers 
should  set  off  with  the  homestead  any  part  of  ttaa 
woodland,  whioh  was  on  the  part  furthest  from 
the  dwelling. 

Srror  to  circuit  court,  Chariton  ooantj; 
6.  D.  BuBQBss,  Judga. 

A.  W.  MtUliru,  Crawley  A  Son,  and  A.  W. 
Johnson,  for  plaintiff  in  error.  Lander  <fr 
BUington,  for  defendants  in  error. 

Bat,  C.^  J..  This  controversy  concerns 
mainly  the  homestead  of  the  plaintiff  in  er> 
ror,  Nicltersoa.  Meyer  &  Bra,  the  defend- 
ants in  error,  at  the  April  term,  1885,  of  tha 
Chariton  circuit  court,  recovered  a  judgment, 
against  said  Nickerson  for  9609.30,  upou 
which  execution  was  issued  on  May  19, 1^5,. 
and  delivered  to  the  sheriff  of  said  county. 
and  made  returnable  to  the  October  term  of 
said  court.  On  the  Ist  day  of  September^ 
1885,  the  sheriff  levied  said  execution  upon 
80  acres  of  land  in  said  county  belonging  tcv 
said  Nickerson  to  satisfy  said  judgment  in 
favor  of  said  Meyer  &  Bro.  Said  Nickerson 
on  September  15th  gave  notice  in  writing  to 
tlie  slieriff,  claiming  the  whole  80-acre  tract 
as  his  homestead;  and  on  the  28th  day  of 
September,  nearly  a  month  after  the  dale  of 
the  levy,  and  about  two  weeks  after  defend- 
ant's said  notice  to  the  sheriff,  the  sbeiiff 
appointed  three  appraisers,  who  on  said  day 
set  off  to  Nickerson  as  his  homestead,  out  of 
the  80  acres  levied  upon,  the  40-acre  bom» 
tract,  containing  the  dwelling-house  and  ap- 
purtenances, together  with  5  acres  in  tha 
corner  of  the  other  tract,  and  adjoining  the 
home  tract,  valuing  the  45  acres  at  Sl>500, 
the  limit  of  value  fixed  by  the  statute.  The 
sheriff,  as  appears  by  his  return,  thereupon 
released  the  said  45  acres  so  set  apart  as  a. 
homestead  by  the  appraisers,  but  held  faia 
levy  upon  the  remaining  35  acres,  and  ad- 
vertised the  same  for  sale  under  said  execu- 
tion. At  the  October  term  of  said  circuit 
court,  at  which  said  sale  was  to  be  made,  and 
Lafore  the  day  of  sale^  the  defendant  in  tb» 
execution  filed  his  motion  to  quash  the  levy 
and  proceedings  of  the  appraisers  because  of 
the  neglect  of  the  sheriff  to  notify  and  ap- 
prise him  of  his  right  to  designate  and 
choose  the  part  of  the  said  tracts  to  which 
his  homestead  exemption  should  apply,  and 
for  the  failure  of  the  commissioners  or  ap- 
praisers to  go  upon  the  land  before  apprais- 
ing and  locating  the  various  parcels,  and 
making  their  said  report  to  the  sheriff,  and 
for  setting  off  the  homestead  in  such  man- 
ner aa  to  deprive  him  of  any  part  of  the  tim- 
ber on  the  80-acre  tract.  The  trial  court  at 
said  October  term  heard  and  overruled  the 
motion  to  quash  the  levy,  and  allowed  tbe> 
sale  of  the  35  acres  to  proceed;  and  at  the 
sale  thereof  one  of  said  execution  creditors 
became  the  purchaser.  After  a  fruitless  mo- 
tion for  a  rehearing,  said  Nickerson,  defend- 
ant in  the  execution,  filed  his  bill  of  excep- 
tions, and  sued  out  the  present  writ  of  error. 

The  act  in  respect  to  liomesteada  is,  aa. 
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conned  say,  a  beneflcent  and  humane  one, 
and.  by  the  great  weight  of  the  more  modern 
decisions,  is  to  be  f^rly  and  liberally  con- 
strued BO  as  to  give  due  effect  to  tiie  inten- 
tion and  spirit  of  the  act.  The  right  con- 
ferred upon  tlie  debtor  to  designate  and  choose 
the  part  to  which  the  exemption  shall  apply 
Is  nevertheless  a  legal  and  statutory  right  or 
personal  privilege  given  by  the  statute  as  an 
incident  of  the  homestead  estate.  Where,  as 
is  the  case  here,  the  given  tract  exceeds  the 
limit  of  valae  prescribed  by  the  statute,  the 
theory  of  the  statute  is  that  the  right  to  des- 
ignate and  choose  the  part  to  be  exempt  is- a 
valuable  right — privilege — which  the  debtor 
will,  or  at  least  may,  exercise  for  his  own 
ccnvenience  and  ad  vantage,  subject,  of  course, 
to  the  limitation  as  to  value.  The  law  per- 
haps presupposes  that  the  debtor  will  choose 
or  designate  what  be  wants,  but  provides 
for  the  contingency  if  he  does  not.  He  does 
not,  it  is  true,  waive  or  forfeit  his  estate  or 
right  of  homestead  by  any  neglect  or  refusal 
to  designate  or  choose  the  part  he  will  take 
as  a  homestead;  but  a  refusal  to  sodesigoate 
and  choose  authorizes  the  officer  to  proceed 
to  set  off  the  homestead  in  the  manner  point- 
ed out  in  the  statute.  The  learned  counsel 
for  plaintiff  in  error  seem  to  contend  that 
the  sheriff  cannot  proceed  to  appoint  ap- 
praisers, etc.,  until  there  has  been  a  direct 
and  express  refusal  on  tlie  part  of  the  debtor 
to  designate  and  choose;  but  the  term  as  em- 
ployed in  the  act  is,  we  apprehend,  not  to  be 
construed  in  such  a  restricted  sense.  If  the 
debtor  will  not  at  the  proper  time,  or  in  a 
reasonable  time,  under  the  circumstances  of 
the  case,  choose  or  designate  the  part  be  will 
take,  this  is,  we  think,  a  refusal  so  to  do, 
within  the  meaning  of  the  act,  as  otherwise 
be  oould  by  mere  silence  and  inaction  block 
the  en  tire  proceeding,  and  prevent  the  officer 
from  executing  the  writ,  although  the  prop- 
erty or  estate  he  held  and  occupied  might 
manifestly  be  largely  In  excess  of  the  value 
to  which  the  statute  limits  the  homestead 
exemption.  In  the  case  before  us,  the  80- 
acre  tract,  as  is  conceded,  exceeded  consider- 
ably in  value  the  limit  of  the  statute.  Some 
of  the  witnesses  pot  the  value  at  93,000  or 
over,  and  the  defendant  in  the  execution  put 
it  in  bis  testimony  at  ^,200  for  the  whole 
tract;  that  is,  he  valued  the  home  40  at 
$1,200,  and  the  other  40-acre  tract  at  91,000. 
The  sheriff,  as  we  have  seen,  made  his  levy 
npon  the  whole  tract  on  the  Ist  of  September, 
at  which  time,  it  seems,  be  advised  the  de- 
fendant to  see  his  lawyer  about  his  home- 
Stead.  As  before  stated,  the  defendant  in 
the  execution,  on  September  15tl),  by  notice 
in  writing  to  the  sheriff,  claimed  the  whole 
80-acre  tract  as  his  homestead.  Defendant 
did  not  thereafter  modify  his  claim  to  the 
whole  80  acres,  and  did  not  at  any  time  or 
in  any  manner  designate  or  choose  any  part 
of  the  80  acres  to  which  the  homestead  ex- 
emption should  apply.  The  sheriff  then,  on 
the  ^th  of  September,  appointed  the  ap- 
praisers, who  thereupon  fixed  the  location 


and  boundaries  of  the  homestead  as  we  have 
seen.  Why,  then,  is  not  this  showing  so 
made  a  real  and  substantial  compliance  with 
the  terms  and  spirit  of  the  homestead  enact- 
ment in  question?  Counsel  for  plaintiff  in 
error  say,  because  it  was  the  duty  of  the  of- 
ficer, after  having  the  whole  tract  appraised, 
to  apprise  the  defendant  in  the  execution 
that  it  exceeded  in  value  the  statutory  limit, 
and  to  apprise  him  of  his  riglit  to  select  the 
part  he  desired  to  be  exempt,  and  to  permit 
him  to  then  make  such  selection.  The  act 
in  reepect  to  executions  (section  2347,  Bev. 
St.  1879)  provides  for  and  devolves  a  duty 
of  this  sort  in  the  given  case  upon  the  officer 
making  the  specified  levies,  but  the  home- 
stead act  contains  no  provision  of  a  similar 
import.  The  homestead  law,  as  we  have 
already  intimated,  devolves  upon  the  debtor 
the  duty,  in  the  first  Instance,  of  choosing 
and  designating  to  the  officer  the  parcels  he 
desires  to  hold  as  his  homestead  and  exempt 
from  the  levy;  and,  if  he  refuses  so  to  do, 
then  the  law  directs  the  sheriff  to  appoint 
appraisers,  and  devolves  upon  them  the  duty 
to  fix  the  location  and  boundaries  of  the 
homestead.  The  law  will  not  suffer  his  re- 
fusal or  neglect  to  choose  to  affect  his  right, 
or  the  right  of  the  family,  to  a  homestead. 
Whether  he  claims  his  homestead  or  nut  is 
immaterial.  But,  if  he  does  not  exercise 
the  right  of  choice  which  the  law  gives  him 
either  at  the  time  the  levy  is  maile,  or  in  a 
reasonable  lime  thereafter,  or  at  any  time,  as 
is  the  case  here,  then  Uie  sheriff  must  resort 
to  tlie  other  prescribed  mode,  by  appointing 
appraisers,  upon  whom  the  statute  then 
casts  the  duty  of  fixing  the  location  and 
boundaries  of  the  homestead.  The  protec- 
tion which  the  law  then  provides,  to  make 
effective  the  limitation  of  value,  in  the  in- 
terest of  the  creditor,  and  to  secure  the 
homestead,  properly  admeasured,  located, 
and  bounded,  to  the  debtor  and  bis  family. 
Is  in  the  action  of  three  disinterested  ap- 
praisers duly  sworn  to  a  faithful  discharge 
of  their  duties,  and  not,  as  in  the  execution 
law,  by  devolving  the  duty  of  apprising  the 
debtor  of  bis  rights  as  to  attachment  and  ex- 
ecution upon  the  officer.  Upon  the  grounds 
indicated,  we  think  this  first  point  should  be 
ruled  against  the  claim  of  plaintiff  in  error 
in  tills  behalf. 

Nor  do  we  think  we  can  reach  a  result 
favorable  to  the  second  claim  of  plaintiff  in 
error,  that  the  proceedings  and  report  of  the 
appraisers  should  have  been  set  aside  because 
tbey  did  not  allot  or  set  off  to  the  defendant 
in  the  execution  any  part  of  the  timber  land. 
This  was  one  of  the  advantHges  the  debtor 
might  have  secured  by  the  exercise  of  his 
right  to  choose  and  designate  the  parcels  he 
desired  to  constitute  Ids  homestead.  But,  as 
the  appraisers  have  set  off  the  home  tract, 
with  the  dwelling-house,  appurtenances,  etc., 
which  is  the  most  valuable  of  the  two  tracts, 
and  5  acres  additional  in  the  other  40,  and 
adjoining  the  home  40,  the  two  allotments 
being  thus  compact,  and'  of  the  value  fixed 
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by  the  statute,  we  do  not  see  how  their  re- 
port, approved  by  the  trial  court  after  h«ar> 
ing  the  testimony  for  and  against  it,  can  be 
disturbed  in  this  court  for  failure  to  assign  a 
part  of  the  timber  to  the  debtor.  We  can 
see  nothing  oppressive  in  so  fixing  and  lo- 
cating the  boundaries  of  the  homestead.  The 
assignment  contains,  as  already  ststed,  the 
dwelling-house  and  appurtenances,  and  a 
compact,  adjoining  l>ody  of  land,  of  the  full 
value  prescribed  by  the  statute.  The  debtor 
made  no  claim  and  gave  no  notice,  either  to 
the  oflicer  or  the  appraisers,  of  his  desire  for 
a  part  of  the  timber.  The  12  acres  of  timber 
land  does  not  adjoin  the  home  tract,  but  is 
situated  on  the  north  side  of  the  remaining 
85  acres  levied  on.  The  homestead  law  is  to 
be  liberally  administered,  so  as  to  give  effect 
to  its  humane  provision,  and  we  see  no  rea- 
son to  doubt  that  this  has  been  done  in  the 
case  at  Imr. 

Something  is  said  to  the  effect  that  the 
testimony  of  certain  witnesses  shows  that 
the  land  set  off  by  the  appraisers  was  not 
worth  exceeding  91,300  clear  of  incnm- 
brances.  This  is  so,  but  the  testimony  of 
other  witnesses,  and  the  report  of  the  api- 
praisers,  show  the  value  to  lie  91,600.  So, 
that,  upon  a  conflict  of  evidence  of  this 
sort,  the  finding  of  the  trial  court  is  binding 
upon  us.  This  leads  to  an  afBrmance  of  the 
judgment  oi  the  trial  court,  and  it  is  accord- 
ingly so  ordered.  All  concur,  except  Brace, 
J.,  alwent. 


Cbaio  et  aJ.  v.  Van  Bebbkb  et  cU. 
(Supreme  Court  of  Jfissouri.    June  8, 1880.) 

IXFAirCT  — DiSJLrFIBMANOB  OV  DSSD  — HOBKIKD 

U)D  WiTB. 

1.  When  a  minor  conveys  land,  and,  after  at- 
taining majority,  brings  an  action  of  ejectment  to 
recover  It,  it  is  not  necessary  to  set  out  in  the  pe- 
tition a  disafflrmanoe  of  the  oonveyance. 

3.  In  suoh  an  action,  when  It  appears  that  the 
minor  has  no  other  property,  he  may  recover  the 
land  without  returning  so  much  of  the  purchase 
money  as  has  been  paid. 

8.  An  offer,  after  attaining  majori^,  to  exeonte 
a  oonflrmatory  deed  on  the  payment  of  the  balance 
of  the  purchase  money,  is  not  a  ratlfloatlon. 

4.  Under  Code  Mo.  1 8li96,  which  provides  that 
a  conveyance  by  a  husband,  during  coverture,  of 
any  interest  in  his  wife's  real  estate,  shall  be  in- 
valid unless  jointly  executed  by  husbwid  and  wife, 
and  by  her  duly  ac&nowledged,  when  the  wife  was 
an  infant  at  the  time  of  the  oonveyance,  it  is  void 
as  to  the  husband  aa  well  as  to  her. 

Appeal  from  circuit  court,  Linn  county; 
Hakbt  Landbr,  Special  Judge. 

W.  J.  Patterson  and  Silver  <£  Broum,  for 
appellants.    H.  K.  Wttt  and  A.  W.  MuUitu, 

for  respondents. 

Black,  J.  This  is  an  action  of  ejectment 
for  100  acres  of  land,  commenced  by  Ella 
Craig  and  her  husband,  Daniel  Craig,  against 
Van  Bebber,  Tully,  and  Sprankle.  The 
plaintiff  Ella  Craig  inherited  the  land  from 
her  father;  and  she  and  her  husband  con- 
veyed the  same  to  Henderson  Tabor  by  a 
deed  dated  the  28th  July,  1884,  for  the  con- 
sideration  of  $1,463.    Of  this  amount.  Tabor 


paid  in  cash  tSSO,  and  executed  to  them  bis 
four  notes,  due  in  one,  two,  three,  and  four 
years,  for  the  balance  of  the  purchase  price, 
and  secured  the  same  by  a  deed  of  trust  on 
the  land.  The  sale  was  made  through  an 
agent,  and  the  agreement  was  that  the  plain- 
tiffs should  have  the  first  deed  of  trust.  It 
seems  however,  that  Tabor  gave  a  deed  of 
trust  on  the  land  to  secure  a  debt  of  S800, 
which  was  by  some  manipulation  made  prior 
in  point  of  time  to  the  one  given  the  plain- 
tiffs for  purchase  money.  This  prior  deed  of 
trust  was  made  by  Tabor  to  one  J.  B.  Wat- 
kins  as  trustee.  By  virtue  of  authority  set 
out  in  the  deed  of  trust,  Watkins  constituted 
W.  J.  Patterson  bis  attorney  in  fact  to  act 
for  and  in  his  behalf.  Patterson,  as  such  at- 
torney in  fact  for  Watkins,  advertised  and 
sold  the  property  to  defendant  Sprankle  on 
the  8th  October,  1886.  The  other  defendanU 
are  the  tenants  of  Sprankle.  The  plaintiff 
Ella  Craig  was  a  minor,  16  years  of  age,  when 
she  and  her  husband  executed  the  deed  to 
Henderson  Tabor.  The  notes  executed  by 
Tabor  are  now  in  the  possession  of  plaintiffs, 
and  have  not  been  paid.  Mrs. "Craig  became 
18  years  of  age  on  the  18th  day  of  Alarch, 
1886;  and  this  suit  was  commenced  in  No- 
vember, 1886,  to  disafiSrm  the  deed  made  by 
her  while  a  minor.  Plaintiffs  did  not  offer 
to  refund  the  9350.  The  evidence  offered  to 
show  a  ratification  is,  in  substance,  this: 
As  soon  as  the  plaintiffs  learned  that  their 
deed  of  trust  was  a  second  lien  instead  of  the 
first,  they  demanded  a  first  deed  of  trust,  ac- 
cording to  their  contract;  but  their  demand 
was  refused.  They  also  demanded  (layment 
of  the  notes,  which  was  refused.  They  exe- 
cuted a  new  deed  after  the  wife  became  o£ 
age,  and  offered  to  deliver  it,  provided  the 
notes  were  paid  or  secured  by  a  first  deed  at 
trust,  but  upon  no  other  condition.  The 
plaintiff  David  Craig,  being  asked  if  any 
suit  had  been  brought  for  the  collection  of 
the  notes,  said:  "I  think  there  has  been, — 
at  Linneus.  I  think."  It  does  not  appear 
when  the  suit  was  brought,  or  what  became 
of  it.  The  notes,  it  is  agreed,  are  in  the 
possession  of  plaintiffs. 

1.  The  point  made  here,  and  by  a  refused 
instruction,  that  the  plaintiffs  should  have  In 
terms  set  out  in  their  petition  and  pleaded 
disaffirmance  of  the  deed.  Is  not  well  taken. 
Where  a  minor  executes  a  deed  of  convey- 
ance of  land,  and  after  attaining  majority 
conveys  the  same  land  to  a  third  person,  the 
second  deed  is  a  disaffirmance  oi  the  first. 
Peterson  v.  Laik,  24  Mo.  541.  So,  too.  the 
deed  executed  while  a  minor  may  be  avoided 
by  a  suit  in  ejectment  after  majority.  Vasse 
v.  Smith,  1  Hare  St.  W.  Lead.  Cas.  (5tb  Ed.) 
817;  Tied.  Beal  Prop,  g  793.  A  petition 
which  is  in  the  ordinary  form  of  an  action  of 
ejectment  is  sufficient. 

2.  The  defendants  asked,  but  the  court  re- 
fused to  give,  the  following  declaration  of 
law:  "The  infancy  of  Ella  Craig  does  not 
entitle  plaintiff  to  recover,  as  no  offer  or  ten- 
der was  made  by  them  to  return  to  Sprankle 
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funds  or  consideration  receiYed  bj  Ella  Craig, 
arising  from  tlie  sale  and  conveyance  of  the 
land  b7  her  to  Tabor."  The  theory  of  this 
instruction  is  that  plaintifb  were  bound  to 
make  a  tender  to  Sprankle  for  the  $850  paid 
them  by  Henderson  Tabor,  the  grantee  in  the 
deed  which  the  plaintiffs  seek  to  avoid. 
Where  the  contract  has  been  executed  by  the 
infant,  and  baa  been  in  whole  or  in  part  exe- 
eated  by  the  adult,  and  the  infant,  upon  com- 
ing of  age,  repudiates  the  transaction,  he 
must  return  the  property  or  consideration  re- 
ceived. This  general  rule  has  often  been 
stated  without  any  qualification  whatever. 
Bat  the  weight  of  authority  is  that  the  rule 
can  only  apply  where  the  infant  has  the  prop- 
erty or  consideration  at  the  time  be  attains 
full  age.  If  be  baa  wasted  or  squandered  the 
consideration  or  property  during  infancy, 
then  he  can  repudiate  the  contract  without 
making  a  tender.  Tyler,  Inf.  (2d  Ed.)  §  87; 
Green  v.  Green,  69  N.  Y.  558;  Chandler  v. 
Simmons,  97  Mass.  508;  Reynolds  v.  Mo- 
Cnrry,  100  111.  856;  Brandon  v.  Brown,  106 
111.  519;  Price  v.  Furman,  27  Vt.  268;  Walsh 
V.  Tonng,  110  Mass.  896.  The  privilege  of 
repudiating  a  contract  is  accorded  an  infant 
b^use  of  the  indiscretion  incident  to  his 
immaturity;  and,  if  be  were  required  to  re- 
store an  equivalent  where  he  has  wasted  or 
squandered  the  property  or  consideration  re- 
ceived, the  privilege  would  be  of  no  avail 
when  most  needed.  Kerr  ▼.  Bell,  44  Mo. 
120;  Highley  v.  Barron,  49  Mo.  103;  and 
Baker  v.  Kennett,  54  Mo.  82,  are  cited  as 
affirming  the  general  rule  before  stated  with- 
out any  exception;  and  some  expressions 
nsed  would  seem  to  lead  to  that  result.  But 
a  careful  consideration  of  the  facts  of  these 
cases  will  show  that  there  was  no  occasion 
for  considering  the  exception.  The  remarks 
there  made  must  be  read  and  understood  in 
the  light  of  the  facts  before  the  court.  We 
entertain  no  doubt  but  the  rule,  with  the 
qnallflcation  before  stated,  is  the  correct  one. 
The  instruction  is  therefore  faulty,  and  es- 
pecially so  in  view  of  the  evidence  that  Mrs. 
Craig  did  not  have  any  money  or  property 
save  the  land  in  question.  The  notes  are  in 
the  bands  of  the  plaintiffs,  and  the  fact  of 
disaffirmance  will  discharge  the  maker;  for 
the  law  is  well  settled  that  the  infant,  hav- 
ing repudiated  bis  or  her  deed,  cannot  re> 
cover  the  unpaid  purchase  price. 

8.  The  evidence  fails  to  make  out  a  prima 
faoie  case  of  ratification.  There  is  no  evi- 
dence that  Mrs.  Craig,  or  even  her  husband, 
received  any  part  of  the  purchase  price  after 
she  attained  her  majority.  She  and  her  hus- 
band did  offer  to  execute  and  deliver  a  con- 
firmatory deed  upon  being  paid  the  balance  of 
the  purchase  price,  namely,  $1,113,  or  upon 
receiving  a  first  deed  of  trust  upon  the  land 
securing  that  amount;  but  it  did  not  suit 
the  purposes  of  Tabor,  or  any  other  of  the  in- 
terested parties,  to  comply  with  that  condi- 
tion. A  mere  acknowleilgment  that  a  debt 
exists,  or  that  a  contract  has  been  made,  will 


not  constitute  a  ratification.  Baker  v.  Ken- 
nelt,  supra.  There  must  be  an  intention  to 
attlrm  the  deed.  A  deed  of  confirmation  is 
not  necessary,  but  the  act  relied  upon  must  be 
of  such  a  nature  as  to  show  a  clear  intention 
to  confirm  the  deed.  An  offer  to  make  a 
deed  of  ratification  upon  the  condition  that 
the  unpaid  purchase  price  is  paid  or  secured 
is  no  evidence  of  a  confirmation.  It  rathar 
shows  a  disposition  to  disafilrm,  should  the 
proposed  condition  not  be  performed. 

4.  This  suit  was  brought  for  the  very  pnr> 
pose  of  disaffirming  the  deed  made  by  Mrs. 
Craig,  and  she  was  a  proper  and  a  necessaiy 
parly  plaintiff.  Her  husband  is  but  a  nom- 
inal party  to  the  suit.  But  it  is  insisted  that 
the  wife  cannot  recover  because  the  husband 
is  entitled  to  the  possession  of  her  land,  and 
that  be  cannot  recover  because,  by  joining 
her  in  the  deed,  he  parted  with  his  possession 
and  right  of  possession.  Mrs.  Craig  held  the 
land  in  question  as  her  general  property  un- 
der section  3295  of  the  married  woman's  act. 
That  section  declares  that  a  conveyance  made 
by  the  husband,  during  coverture,  of  any  in- 
terest In  such  real  estate,  shall  be  invalid  un- 
less the  deed  is  executed  jointly  by  the  wife 
and  husband,  and  by  her  duly  acknowledged. 
This  statute,  it  has  been  held  again  and  again, 
very  materially  modiflea  the  common-law 
marital  rights  of  the  husband  in  the  lands  b&> 
longing  to  the  wife.  It  is,  so  far  as  he  it 
concerned,  a  disabling  statute,  so  that  he  ia 
utterly  powerless  to  charge  or  convey  the 
land,  or  the  rents,  issues,  or  products  thereof, 
except  by  a  deed  jointly  executed  to  himself 
and  wife.  Muellerv.  Eaessmann,84Mo.  823; 
Gltchell  V.  Messmer,  87  Mo.  139;  Gilliland 
V.  GillUand,  96  Mo.  522,  10  S.  W.  Rep.  139; 
Wilson  V.  Albert,  89  Mo.  5SJ,  1  8.  W.  Rep. 
209.  If  the  deed  jointly  executed  by  husband 
and  wife  is  invalid  as  to  the  wife,  because  not 
properly  acknowledged  by  her,  or  becausa 
her  signature  has  been  procured  by  fraud, 
then  it  is  ineffectual  to  convey  the  husband'! 
limited  marital  interest  Goff  v.  Roberts,  72 
Mo.  571;  Bartlett  v.  O'Donoghue.  Id.  568; 
Hoskinson  v.  Adkins,  77  Mo.  538;  Hord  v. 
Taubman,  79  Mo.  101.  These  anthoritiea 
show  that  a  conveyance  by  husband  and  wifa 
of  the  lands  of  the  wife,  to  be  valid  as  against 
the  husband,  mast  be  valid  as  against  tha 
wife.  Now  it  Is  true  that  in  the  cases  cited 
the  deeds  were  worthless  from  the  beginning, 
while  here  the  deed  is  voidable  only;  bat  w« 
do  not  see  that  this  makes  any  diflerenca. 
When  the  deed  is  disalSrmed  bemuse  of  tha 
minority  of  the  wife,  it  becomes  worthless  aa 
to  the  husband.  As  said  in  the  case  last 
cited,  the  title  can  only  be  transferred  by  an 
indivisible  integer,  or  not  at  all.  So,  too,  if 
the  deed  be  avoided  as  to  the  wife,  it  is  avoid- 
ed as  to  the  husband.  It  must  stand  or  fall 
as  a  whole.  The  law  of  this  case  Is  with  tha 
plaintiffs,  and  the  judgment  is  affirmed. 

Bbaoe,  J.,  absent.  The  other  judges  oon* 
cur. 
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Gnx  et  aL  v.  Bttckiteb  tt  tU, 

{Court  cfApveaU  of  KentuOeu-  June  25, 1890.) 
JmnctjLL  BAI.K— Ebtati  Coxtbted. 

1.  Where  one  bas  purchased  a  dower  interest 
In  land,  and  abready  owns  an  undivided  interest  in 
the  remainder  dependent  thereon,  s  sale  under  a 
decree  of  "his  undivided  intereat  in  the  dower" 
passes  bis  remainder. 

3.  Where  he  was  a  party  to  fb«  anit  In  which 
•neb  undivided  interest  was  sold.  It  beiag  included 
in  the  decree  by  an  amendment,  and  received  pay 
therefor,  without  taking  any  steps  to  correct  the 
decree,  it  will  be  presumed,  after  the  lapse  of  SO 
years,  that  he  consented  to  the  amendment,  and  he 
cannot  question  the  purcliaser'a  title. 

Appeal  from  chanceiy  court.  Bracken 
eoanty. 

"Not  to  be  officially  reported." 

S.  K.  amith,  for  appellants.  H.  P.  WiUU, 
tor  appellees. 

Bknnett,  J.  In  1880.  Thomas  Buckner 
and  Matilda  Buckner,  his  wife,  the  father 
and  mother  of  the  appellants,  and  of  the  ap- 
pellee William  Buckner  and  Mrs.  Ambrose, 
(formerly  Buckner,)  conveyed  to  John  Han- 
son, Sr.,  father  of  said  Matilda,  the  tract  of 
land,  a  part  of  which  is  now  in  controversy. 
Not  long  afterwards  the  said  Hanson  died 
testate.  He  devised  said  tract  of  land  to  his 
■on,  O.  Q.  Hanson.  In  the  case  of  Hanson 
T.  Power,  8  Dana,  91,  in  which  the  convey- 
ance of  John  Hanson,  8r.,  was  attacked  as 
being  voluntary,  consequently  fraudulent  as 
to  creditors,  etc.,  it  was  sought  to  set  said 
eonveyanoe  aside;  also  the  devise  to  O.  Q. 
Hanson.  It  was  decided  in  that  case  that  the 
conveyance  was  not  voluntary,  and  was  valid, 
even  as  against  creditors,  and  that  the  de- 
visor required  the  devisee  to  execute  bond 
that  he  would  conveysaid  land  to  Mrs.  Buck- 
ner and  her  cl\^dren.  This  finding  of  fact 
by  the  court  is  authoritative,  and  binds  G.  O. 
Hanson,  and  those  claiming  under  him.  Ao- 
cording  to  this  finding  of  fact,  said  land  was 
devised  to  O.  O.Hanson  in  trust  for  the  bene- 
fit at  Mrs.  Buckner  and  the  children  above 
named.  He  thereafter,  pursuant  to  said  trust 
duty,  conveyed  said  land  to  Mrs.  Buckner 
and  said  four  children;  one-third  thereof  to 
Mrs.  Buckner  for  life,  and  the  "residue  to 
•tid  children  in  equal  portions. "  Thereafter, 
•aid  Buckner  having  died,  and  bis  widow 
having  married  Jett,  the  latter  procured  in 
the  county  court  the  allotment  of  dower  to 
Mre.  Jett,  and  the  division  of  the  balance  of 
the  land  in  equal  parts  among  the  Buckner 
diildren.  While  the  power  of  the  county 
eonrt  to  make  this  allotment  and  division  is 
exceedingly  questionable,  yet  Mrs.  Jett  and 
•aid  children  had  the  right  to  the  allotment 
and  division  in  the  manner  of  one-third  to 
the  widow  for  life,  and  the  residue  to  the 
children  in  fee,  in  equal  portions;  and  the  ac- 
tion of  the  county  court  in  making  the  allot- 
ment and  division,  though  under  its  power 
to  allot  dower,  etc.,  was  not  void,  and  may 
be  regarded  at  this  late  day  as  binding.  The 
Umd  having  been  devised  to  O.  O.  Hanson  in 
trust  for  said  parties,  he  had  no  implied  re- 
versionary right  in  the  life-interest;  there- 


fore there  is  no  gronnd  for  the  contention 
that  be  holds  the  reversionary  right  in  the 
said  life-Interest.  Said  Jett  and  wife  sold 
the  said  life- estate,  except  a  portion  thereof 
that  had  been  previously  sold  under  execu- 
tion to  John  Wheeler.  Said  Wheeler  there- 
after sold  the  same  to  the  appellant,  John 
Buckner.  The  appellant  Mrs.  GUI  did  hot 
sell  her  one-fourth  remainder  right  in  said 
life-interest  to  said  Buckner.  She  never 
signed  the  deed  of  conveyance.  Bat.  Wil- 
liam Buckner  and  Mre.  Ambrose  having  sold . 
their  respective  remainder  interests  in  said 
life-eatnte  to  Henry  Wyatt.  they  are  not  en- 
titled to  recover  in  this  action.  It  appears 
that  Henry  Wyatt  bought  all  the  interests  in 
said  estate  alletted  to  the  Buckner  heirs  ia 
the  county  court  division,  and  Mr.  Blades 
bought  some  of  the  purchase-money  notes; 
and  separate  suits  were  instituted  by  Joha 
Buckner  (he  having  sold  his  interests  to  said 
Wyatt)  and  Blades  against  said  Wyatt  to  en- 
force their  liens  on  the  parcels  of  land  so 
sold  for  the  payment  of  the  purchase  money, 
and  the  said  parcels  were  sold  to  satisfy  said 
purchase  money,  and  Blades  became  the  pur^ 
chaser  of  all  of  said  parcels.  Now,  the  ques- 
tion is,  was  the  said  remainder  interest  of 
the  appellant  John  Buckner  included  in  said 
sale?  If  it  was  included,  be  cannot  recover; 
if  it  was  not  included,  he  can  recover. 

If  the  appellant,  John  Buckner,  oonvejed 
his  interest  to  said  Wyatt  by  deed  or  bond  for 
a  title,  the  same  is  not  copied  in  this  record. 
His  petition  alleges  that  85  acres  were  sold 
to  said  Wyatt.  But  the  decree  directs  thai 
said  85-acre  and  10-acre  tracts  be  sold.  They 
were  sold,  and  Blades  was  the  purchaser. 
Thereafter  the  decree  was  amended  so  as  to 
set  aside  the  sale  of  the  10  acres,  and  to  sell 
in  its  stead  "so  much  of  the  undivided  in> 
terest  in  the  dower,  formerly  allotted  to  M»> 
tilda  Jett,  as  was  sold  by  the  complaioaat 
Boftaier  to  the  defendant  Wyatt.  as  is  suffl* 
dent  to  satisfy  the  complainant's  debt."  ete. 
It  is  contended  that  the  expression,  "the  un- 
divided Interest  in  the  dower,"  etc.,  retera  ta 
the  llfe-estate  that  the  appellant  owned,  and 
not  to  the  remainder  interest  therein.  But 
the  language  used,  aided  by  the  attendant 
circumstances,  does  not  admit  of  this  inter- 
pretation. The  dower  estate  had  been  set 
apart  by  metes  and  bounds.  It  was  a  sepsr- 
rate  and  distinct  estate  from  the  other  por- 
tion of  the  tract.  The  appellant  Buckner 
owned  all  of  it,  not  an  undivided  part  of  it; 
but  he  did  own  one  undivided  remainder  in- 
terest therein.  The  expression,  "undivided 
interest  in  the  dower,"  etc.,  as  explained  by 
the  surrounding  circumstances,  means  th» 
remainder  interest  in  the  dower  property. 
The  amended  decree  says  that  appellant  Bur- 
ner sold  this  interest  to  Wyatt.  Blades  be- 
came the  purchaser  of  it,  and  paid  said  appe- 
lant for  it.  The  sale  was  confirmed,  and 
Blades  took  possession  of  the  said  interest. 
And  although  the  pleadings,  as  far  as  is 
shown  by  this  record,  do  not  set  up  this  in- 
terest as  having  been  sold  to  Wyatt,  and  ther& 
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are  no  title  papers  filed  showing  a  saleof  any 
of  the  appellant's  interest  to  Wyatt,  the 
amended  decree  says  that  he  sold  his  undi- 
vided interest  in  the  dower,  etc.,  to  Wyatt. 
The  said  appellant  was  a  party  to  this  action, 
and  he  never  took  any  steps  to  correct  the 
amended  decree,  U  the  same  was  erroneous, 
but  received  pay  for  said  interest,  and  let 
Blades  take  possession  of  this  interest,  and 
hold  it  as  his  own  for  over  80  years.  Under 
these  circnmstancee,  the  appellant  most  be 
conclusively  preenmed  to  have  authorized  the 
filing  of  the  amended  decree,  and  the  sale 
thereunder,  and,  having  done  so,  he  cannot 
now  question  the  purchaser's  right  to  said 
interest.  Blades  bought  all  the  other  inter- 
ests at  the  sale  made  in  the  action  of  himself 
i^ainst  Henry  Wyatt,  except  Mrs.  Gill's  re- 
mainder interest.  She  did  not  join  with  her 
husband  in  the  conveyance  of  said  remainder 
interest,  and,  the  life-tenant  having  died  in 
1884,  the  statute  of  limitations  does  not  bar 
her  right.  The  judgment  is  afiQrmed  as  to 
all  of  the  appellants  except  Mrs.  Gill  and  her 
husband.  Aa  to  the  last  two  it  is  reversed, 
and  the  cause  is  renEianded,  with  directions 
for  further  proceedings  consistent  with  this 
4^inion. 

Btbnb  et  al.  «.  Hendebsom  et  dl.,  (two 

cases.) 
<Court  of  ApptaU  of  Kmtacky.   May  as,  1890.) 

JUVICUI,  SaUCS— lMiJ»QUATS  PbIOI. 

Where  land  sold  under  a  decree  is  ap- 
ptatsed  and  sold  lor  two-thirds  of  its  value,  and  a 
report  of  the  sale  filed  and  confirmed,  the  sale  will 
not  be  set  aside  upon  a  Btaowing  by  affldavlta  tliat 
tbe  land  waa  sola  for  less  than  Its  aotual  value, 
wbete  no  advanced  bid,  or  offer  to  pay  the  debt, 
has  been  made. 

Appeal  from  circuit  court,  Franklin  coun- 

*'•    . 
"Hot  to  foe  officially  reported." 

An  action  to  recover  personal  judgment 
against  defendants  for  money  paid  by  plain- 
tiffs' intestate  to  redeem  defendants'  land 
from  sale  under  execution,  and  also  to  have 
tbe  land  sold  to  satisfy  plaintiffs'  judgment. 

W.  H.  Julian,  for  appellants.  L,  Hord, 
tot  appellees. 

Pbtob,  J.  The  property  was  sold  in  this 
case  under  tbe  Judgment  of  the  chancellor, 
having  been  first  appraised  as  required  by 
law,  and  brouglit  two-thirds  of  its  appraised 
value.  The  report  of  sale  was  filed  on  the 
15th  of  October,  1888.  The  sale  was  con- 
firmed on  the  19th  of  the  month;  and  on  the 
22d  an  exception,  for  the  first  time,  was  filed, 
upon  the  single  ground  that  tbe  property 
sold  for  less  than  its  value.  Several  aflOida^ 
vits  were  filed,  showing  that  the  property 
waa  worth  double  tbe  sum  for  which  it  was 
sold,  but  no  one  offered  to  make  an  advanced 
bid.  The  property  had  been  appraised  by 
disinterested  parties,  brought  twu-thirds  ot 
its  value  as  appraised,  and  there  is  no  rea- 
son for  disturbing  the  sale.  Affidavits  were 
presented,  as  might  be  done  in  nearly  every 


ease,  showing  tbe  Inadequa<7  of  price,  but  no 
one  offered  to  give  more  for  the  property; 
nor  has  the  appellant,  at  any  time  during  tiie 
pendency  of  the  action  under  which  the  prop- 
erty was  sold;  offered  to  pay  the  debt,  nor 
did  she  proffer  to  pay  it  when  the  motion  to 
set  aside  the  sale  was  made.  Nor  do  we 
think  the  original  judgment  under  which  the 
sale  was  made  was  erronous. 

It  is  claimed  by  the  appellant  that  the  in- 
testate of  the  appellee  purchased  that  proper- 
ty in  trust  for  the  appellant;  that  it  was 
about  to  be  sold  for  her  debt,  and  he  agreed 
to  buy  it  for  her,  and  hold  the  title  for  two 
years,  giving  her  the  privilege  to  redeem  It; 
that  she  paid  him  810  as  a  consideration. 
The  agreement  is  ratbersingular,  and  scarce* 
ly  reasonable:  and.  while  tbe  action  of  Hen- 
derson, who  is  now  dead,  was  instituted  be- 
fore the  two  years  expired,  there  was  an  in- 
terval of  two  yoata  and  four  months  from 
the  date  of  his  purchase  to  the  date  ot  the 
judgment  under  which  this  sale  was  made, 
and  no  payment,  or  offer  of  payment,  made 
by  the  appellant..  Henderson  is  now  dead, 
and  much  of  the  testimony  as  to  the  agree- 
ment with  him  is  incompetent,  and  made  to 
appear  alone  by  the  appellant  and  her  attor- 
ney. We  think  the  chancellor  did  not  err  in 
rendering  the  judgment;  and.  If  the  appel- 
lant is  or  was  a  married  woman,  as  appears, 
the  contract  was  not  binding  on  her,  but  af- 
fords no  reason  why  Henderson  should  bs 
molested  in  his  rights,  when  every  opportu- 
nity was  afforded  the  appellant  to  redeem, 
either  by  herself  or  those  interested  for  her. 

The  judgment  below  is  affirmed. 


Washinoton  Con»T7  Cotibt  «.  MoEbb. 
(Court  of  Appeals  of  Kentnuiky.    Hay  94, 1890.) 
CoimTiEs— Asstmrnoir  or  Attobnet's  Fxeb  Dua 

VBOK  T.UC-PATEB8 — IkTBBEST. 

Where  the  connty  court,  ander  legislative 
authority,  assumes  the  IlabiUtT  of  tax-payers  for 
attorney's  fees  Incurred  in  a  suit  by  the  tax-payers 
to  defeat  the  collection  of  a  tax  on  a  subscription 
to  railroad  stock,  and  levies  a  tax  for  the  payment 
of  such  fee,  It  cannot  refuse  to  pay  interest  on  the 
debt  so  assumed,  on  the  grouna  tnat  it  is  an  ordi- 
nary appropriation  not  arising  from  contract. 

Appeal  from  circuit  coart,  Washington 
county. 

"Not  to  be  officially  reported." 

C.  C.  MoChord  and  John  W,  Lewi$,  for 
appellant.  W.  P.  D.  Bush  and  W.  B.  Hat' 
rison,  for  appellee. 

Pbtos,  J.  The  county  court  of  Washing- 
ton county  subscribed  $300,000  to  the  capital 
stock  of  the  Cumberland  &  Ohio  Bailroad 
Company.  After  this  subscription  was  made, 
John  W.  Burton  and  others,  tax-payers  of 
that  county,  for  themselves  and  the  tax-pay- 
ers generally,  instituted  proceedings  assailing 
the  validity  of  the  subscription,  and  succeed- 
ed in  defeating  the  collection  of  the  tax,- 
They  employed  George  B.  McKee  and  other 
counsel  in  the  case,  and  agreed  to  pay  McKee, 
the  attorney,  the  sum  of  96,000  for  his  serv- 
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Imb.  This  liability  having  been  Incnrred  for 
the  benefit  of  all  the  tax-payers,  the  legisla- 
ture authorized  the  county  court  to  pay  this 
indebtedness,  or  rather  to  assume  tlie  liabil- 
ity, and  to  impose  a  tax  on  the  people  for 
that  purpose;  the  tax  not  to  exceed  lU  cents 
on  the  hundred  dollars,  and  to  be  levied  an- 
nually untii  paid.  The  county  court  was 
also  empowered,  if  it  saw  proper,  to  pay  the 
debt  out  of  the  funds  then  on  hand,  or.  with 
the  consent  of  the  attorneys,  to  Issue  its 
bonds  payable  to  them,  with  interest  from 
date,  the  interest  not  to  exceed  7  per  cent. 
The  county  court  saw  proper  to  make  the 
levy,  instead  of  issuing  the  bonds,  or  of  pay- 
ing the  debt  out  of  the  funds  then  in  the 
county  treasury;  and,  if  the  views  of  counsel 
representing  the  court  are  to  prevail,  it  was 
better  to  make  the  levy,  as,  in  that  event,  the 
county  could  postpone  payment  without  any 
liability  for  interest  upon  tlie  debt.  The 
county  paid  the  principal  after  a  certain  lapse 
of  time,  but  declined  to  pay  the  interest, 
amountlDg  to  several  hundred  dollars,  upon 
the  ground  that  It  was  an  ordinary  appropri- 
ation by  the  county  In  the  discharge  of  its 
governmental  or  ministerial  duty,  and  no  in- 
terest could  be  collected. 

The  ordinary  appropriations  for  working 
roads,  supporting  the  poor,  etc.,  and  such  as 
arise  from  no  contract,  but  by  reason  of  the 
control  of  the  county  over  its  funds,  and  the 
subject  to  which  they  are  to  be  applied,  bear 
no  interest;  but  the  case  before  us  Is  entirely 
dissimilar.  The  county  court  in  this  instance 
made  an  order  assuming  the  liability  of  Bar- 
ton and  others  to  George  R.  McKee  for 
$6,000,  and  in  doing  so  assumed  to  pay  the 
principal  and  interest.  It  was  a  debt  the 
county  felt  It  should  assume  as  an  act  of  jus- 
tice to  the  tax-payers,  who  had  made  them- 
selves Individually  liable  to  the  attorney: 
and,  when  agreeing  to  pay  this  debt,  the 
mere  fact  that  it  had  failed  to  agree  to  pay 
interest  is  no  reason  why  interest  should  not 
accrue.  If  the  county  court,  under  legisla- 
tive enactments,  had  agreed  to  pay  theS6,000 
for  the  services  at  a  certain  date,  can  there 
be  any  reason  why  interest  should  not  follow 
the  debt  from  its  maturity  until  paid?  We  can 
perceive  none.  The  county  court,  through 
the  people,  had  Imposed  upon  it  an  act  that 
was  independent  of  such  duties  as  ordinarily 
pertain  to  it,  and  required  the  county  to  be- 
come a  stockholder  in  a  railroad  company, 
and  in  doing  so  it  stood  upon  the  same  foot- 
ing as  other  stockholders,  if  the  subscription 
was  binding;  and,  when  it  assumed  to  pay 
the  debts  of  those  incurred  in  defeating  the 
subscription,  it  became  liable  just  as  the  tax- 
payers were  when  they  were  released,  and 
the  county  accepted  in  their  stead;  and  the 
county  is  liable  for  the  interest  from  the 
time  the  money  was  due  and  payable  to  Mc- 
Kee by  those  who  had  agreed  to  pay  it.  The 
assumption  or  agreement  to  pay  the  debt 
was  voluntary  on  the  part  of  the  county,  and 
there  is  no  reason  why  McKee,  who  held  the 
obligation  of  parties  perfectly  solvent,  should 


release  them,  and  take  the  county  for  the 
principal,  and  abandon  his  right  to  tlie  inter- 
est. The  court  below  having  given  judg- 
ment for  the  interest,  it  is  now  affirmed. 


Kentucky  Floub  Co.'s  Assignee  e.  Meb- 

OHANXS'  Nat.  Bank. 
(Cowrt  of  Appeals  <if  Kentucky.    Hay  24, 1S90.) 

Bights  ov  Criditors— Sst-Ofv— Dsbi  Dux  vbom 
DsposrroB. 
A  bank  has  the  equitable  right  to  set  ofl^ 
against  deposits  made  -with  it  by  an  insolvent  be- 
fore making  an  assignment  fertile  benefit  of  ored- 
iters,  a  debt  due  it  from  the  insolvent  wbiOb  at  the 
time  of  the  assignment  was  not  yet  due. 

Appeal  from  Louisville  law  and  equity 
court 

"To  be  officially  reported." 

Thos.  B.  Fairleigh  and  Fairleigh  di 
Straus,  for  appellant.  Broxon,  Humphrep 
S  Davie,  for  appellee. 

Holt,  J.  The  Kentucky  Flour  Company, 
on  June  15, 1888,  made  a  general  assignment 
for  the  benefit  of  its  creditors.  Among  than 
was  the  appellee,  the  Merchants'  National 
Bank,  to  the  amount  of  nearly  $30,000.  It 
had  in  its  hands  at  the  time,  arising  from 
cash  deposits  made  by  the  flour  company  on 
and  before  the  day  of  the  assignment,  and 
from  commercial  paper  left  by  it  with  the 
bank  for  collection,  93,433.79;  and  the  as- 
signee sues  to  recover  this  sum.  The  bank 
claims  the  right  to  credit  it  upon  its  debt. 
The  facts  above  stated  appear  from  the  peti- 
tion. It  is  by  no  means  certain  whether, 
upon  its  averments,  the  debt  owing  to  the 
bank  should  be  considered  as  having  been 
due,  or  not  due,  at  the  time  of  the  assign- 
ment. We  will,  however,  with  a  view  to  a 
full  consideration  of  the  question,  but  with 
some  doubt,  assume,  as  contended  by  the  ap- 
pellant's counsel,  that  the  petition  shows  it 
had  not  then  matured.  The  lower  oourtdis- 
missed  the  petition  upon  demurrer. 

The  question  before  us  is  whether  s  bank 
can  apply  deposits,  made  with  it  by  one  who 
subsequently  makes  an  assignment  for  the 
benefit  of  his  creditors,  as  a  credit  upon  a 
debt  owing  to  It  by  the  insolvent,  but  which 
had  not  matured  at  the  time  of  the  assign- 
ment. Courts  of  equity  in  this  state  applied 
the  doctrine  of  equitable  set-ofl  prior  to  the 
existence  of  our  statute.  It  was  found  to  be 
necessary  to  complete  Justice  in  cases  where 
some  fact  existed  impairing  the  efficacy  of  the 
legal  remedy.  Grounds  nfust  exist  for  its 
application,  and  insolvency  has  long  been 
recognized  as  one  of  them.  It  is  urged  that 
equality  among  creditors  is  equity,  and  that 
to  allow  the  bank  to  apply  the  deposit  upon 
the  indebtedness  to  it  would  defeat  an  equi- 
table distribution  of  the  insolvent's  estate.  It 
is  true  that  equality  in  such  a  case  is  the  pol- 
icy of  the  law,  but  it  would  be  Inequitable  to 
extend  it  so  far  as  to  disregard  existing  eq- 
uities. It  would  be  unconscientious'  for  an 
insolvent  to  coerce  the  payment  of  his  claim 
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from  one  to  whom  he  is  Indebted  in  a  larger 
som,  although  the  debt  of  the  latter  might 
not  be  due.  The  insolvent  should  not,  ex 
cequo  et  bono,  have  such  a  right.  In  the  case 
of  Chenault  v.  Bush,  84  Kj.  528,  2  S.  W. 
Bep.  160,  two  parties  executed  a  joint  obliga- 
tion. Before  its  maturity,  one  of  them  made 
an  assignment  for  the  tieneflt  of  his  credit- 
ors. After  the  assignment  the  other  Joint 
obligor  paid  the  entire  debt.  In  an  action 
against  him  by  the  assignee  upon  a  note  exe> 
cuted  by  him  to  the  assignor,  it  was  held  that 
he  could  set  oft  one-half  the  joint  debt  paid 
by  bim.  Here  the  claim  of  the  party  aslting 
the  set-off  had  not  matured  at  the  time  of  the 
assignment.  A  right  of  set-off  would,  how- 
ever, have  existed  as  against  the  assignor  in 
the  event  of  no  assignment;  and  the  assignee 
merely  took  the  estate,  for  the  benefit  of  tlie 
creditors,  subject  to  all  existing  equities  and 
discounts.  He  is  not  an  assignee  for  value, 
but  a  volunteer,  and  any  claim  of  the  Insolv- 
ent upon  a  party  coming  to  his  hands  is  sub- 
ject to  the  same  right  of  set-off  which  would 
have  existed  against  it  if  no  assignment  bad 
been  made. 

It  is  contended,  however,  that  a  banic 
stands  in  a  different  attitude  from  a  mere  in- 
dividual, because  its  depositor  would  have 
the  right  to  checlc  out  his  deposit  at  any  time 
prior  to  the  assignment,  and  the  bank  would 
have  no  right  to  refuse  it  upon  the  ground 
that  he  was  owin^  it  an  unmatured  debt.  If 
this  be  so, — and  it  doubtless  would  be  in  case 
checks  were  given  to  third  parties,— yet  we 
fail  to  see  how  it  can  affect  the  question  here, 
inasmuch  as  the  money  was  not  witlidrawn 
from  the  bank.  It  is  true  this  seems  to  tiave 
been  the  ground  upon  which  tlie  case  of  Beck- 
with  V.  Bank,  9  N.  Y.  211,  was  determined ; 
but  the  opinion  in  that  case  is  meager  in  ar- 
gument, and,  so  far  as  reason  is  given,  it  is 
unsatisfactory.  In  the  case  of  Jordan  v. 
Bank.  74  N.  Y.  467,  cited  by  counsel,  no 
ground  for  equitable  set-off  was  presented. 
The  opinion  expressly  says  so.  It  is  unques- 
tionably the  law  that,  as  between  individuals, 
the  right  of  equitable  set-off  exists,  although 
the  debt  had  not  matured  at  the  time  of  the 
Insolvency.  Ordinarily,  of  course,  a  debt  not 
due  cannot  be  setoff  against  one  already  due. 
To  allow  it  would  be  to  change  the  contract, 
and  advance  the  time  of  payment.  But, 
where  the  party  asserting  the  due  debt  is  a 
non-resident  or  becomes  insolvent,  then  either 
of  these  conditions,  ipio  facto,  gives  to  the 
other  party  the  right  of  equitable  set-off,  al- 
though bis  debt  had  not  matured  when  his 
debtor  became  insolvent,  or  the  condition 
arose  giving  the  right  of  equitable  set-off. 
In  the  application  of  the  rule  there  should  be 
no  difference  between  an  individual  and  a 
bank.  There  is  no  ground  for  a  distinction. 
The  bank  is  merely  a  debtor  to  its  depositor. 
It  is  true  the  debt  Js  payable  on  demand,  but, 
if  the  money  be  not  withdrawn,  and  the  d»- 
positor  becomes  insolvent,  the  right  of  eq- 
uitable set-off  exists,  just  as  in  case  of  co- 
exiating  demands  between  individuals;  and, 


in  case  the  depositor  assigns  for  the  benefit 
of  his  creditors,  his  assignee  takes  the  estate 
subject  to  any  equities  which  existed  against 
the  assignor  at  the  time  of  the  assignment. 

It  is  said,  however,  that  such  a  rule  will 
lead  to  inequitable  preferences,  and,  in  effect, 
destroy  the  efficacy  of  what  is  generally  known 
as  the  "Statute  of  1856,"  relative  to  a  prefer- 
ence of  a  creditor.  We  think  the  alarm  of 
counsel  is  groundless.  If  a  deposit  were 
made  with  a  bank  in  contemplation  of  insolv- 
ency, and  with  a  design  to  prefer  it,  those 
being  the  grounds  upon  which  that  statute 
declares  the  entire  estate  of  the  debtor.  In- 
cluding that  transferred,  shall  inure  for  the 
benefit  of  his  creditors  generally,  a  state  of 
case  would  be  presented  not  now  before  us. 
We  cannot  presume  this  is  such  a  case,  l>e- 
cause  here  the  company  was  evidently  en- 
gaged in  a  considerable  business,  having  nu- 
merous transactions  with  its  bank,  and  the  de- 
posit in  question  is  a  comparatively  small  one. 
This  question  is  not  presented  by  the  petition, 
and  it  would  be  improper,  therefore,  to  inti- 
mate any  opinion  as  to  it.  Judgment  at« 
firmed. 


JONBS  «.  WOBOHEB  et  Ol. 
ICourt  Q/  Appeaia  of  KeKlxuiku.   June  8, 189a) 

HosBAKD  ixtt  Wiva — Liabhitt  of  Hubbluid — 
Wm's  Dkbts. 

1.  Where  the  petition  in  assumpsit  tor  goods 
sold  and  delivered  to  a  married  woman,  for  sale 
and  use  in  a  millinery  store  condaoted  by  her,  avers 
that  the  hnsbsnd  promised  to  pay  for  them,  evi- 
dence of  snch  a  promise  by  him,  thooKh  it  was  not 
in  writing,  is  admissible 

2.  Defendant  testified  that  his  wife  carried  on 
business  against  bis  will;  that  he  bad  notified  those 
with  whom  sbedealt  that  he  would  not  be  responsi- 
ble for  her  debts,  bnt  had  not  notified  plaintiffs,  be- 
cause he  did  not  know  they  were  dealing  with  her; 
that  he  had  pnt  no  means  in  the  business,  and  de- 
rived no  benefit  from  it ;  and  that  it  was  not  neces- 
sary for  the  support  of  his  family.  It  appeared  that 
he  bad  given  his  wife  a  house  and  lot,  and  joined  her 
in  a  mortgage  thereon  to  enable  her  to  buy  the  estab- 
lishment. The  wife  had  carried  on  the  business  for 
nearly  two  years,  daring  which  time  the  family 
lived  above  the  store.  A  disinterested  witness  testi- 
fied that  the  husband  had  promised  to  pay  plaintiff's 
claim.  Held,  that  the  evidence  was  snffloient  to 
justifly  the  finding  that  the  hnsband  had  so  as- 
sented to  Us  wife's  carrying  on  the  business  as  to 
make  him  responsible  for  her  debts  in  relation  to  it. 

8.  An  exception  that  "the  verdict  la  contrary 
to  law  "  is  too  vague  and  general  to  entitle  it  to  con- 
sideration by  the  appellate  oourt. 

Appeal  from  court  of  common  pleas,  Jeffer- 
son county. 

"To  be  oiBdally  reported.". 

Fontaine  T.  Fox,  for  appellant.  A.  B. 
Willton,  for  appellees. 

Holt,  J.  Ko  exception  was  taken  by  the 
appellant,  Arthur  Jones,  to  the  instructions 
given  to  the  jury,  nor  to  the  refusal  of  the 
court  to  give  those  asked  by  him.  The  only 
grounds  upon  which  a  new  trial  was  asked 
are:  "(1)  The  verdict  is  not  sustained  by 
aul&cient  evidence;  (2)  the  verdict  is  con- 
trary to  law." 

This  court  has  repeatedly  decided  that  a 
mere  statement  that  the  finding  is  contrary  to 
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law  is  too  general  to  adroit  of  consideration. 
It  calls  the  attention  of  tlie  coui-t  to  no  partic- 
ular error;  and  the  lower  court  should  not  be 
required,  upon  such  an  indefinite  sttitement. 
to  spend  its  time,  and  possibly  exhaust  its  pa- 
tience, in  reviewing  its  action  during  the  en- 
tire trial,  to  see  if  any  step  has  been  taken  in 
the  wrong  direction.  Fairness  to  it,  as  well 
as  the  interest  of  litigants  and  the  public,  re- 
quires tiiat  the  complaining  party  should  indi- 
cate, at  least  with  such  certainty  as  is  rea- 
sonably calculated  to  call  the  attention  of  the 
eourt  to  it,  the  particular  error  upon  which 
he  bases  his  complaint. 

The  single  question,  therefore,  presented 
by  this  record  upon  this  appe»l  is  whether 
there  is  any  evidence  to  support  the  verdict. 

The  petition  is  in  form  assumpait  for  the 
balance  of  the  price  of  a  bill  of  merchandise 
sold  the  appellant  by  the  appellees.  It  avers 
that  it  was  sold  and  delivered  at  bis  request, 
and  that  he  promised  to  pay  for  it.  The  evi- 
dence discloses  that  the  goods  were  delivered 
to  the  wife  of  the  appellant  for  sale  and  use 
in  a  millinery  store  conducted  by  her.  The 
answer  of  the  appellant  contains  a  denial  of 
the  averments  of  the  petition,  and  then  avers, 
in  substance,  that  the  goods  were  sold  to  his 
wife  without  liis  knowledge  or  consent;  that 
they  were  not  necessaries  for  her  or  the  fam- 
ily; that  the  credit  was  given  to  her;  and 
that  he  was  in  no  way  interested  in  the  pur- 
chase, and  derived  no  benefit  from  ib  The 
reply  denies  these  averments,  and  in  a  second 
paragraph  avers  that  the  appellant  knew  his 
wife  was  carrying  on  the  millinery  business; 
that  he  at  times  advanced  money  therefor, 
and  was  informed  of  the  purchases  by  her 
from  the  appellees  after  they  were  made,  rati- 
fied them,  and  promised  to  pay  the  debt. 
The  lower  court  sustained  a  demurrer  to  this 
portion  of  the  reply,  upon  the  ground  that  it 
was  a  departure  from  the  appellee's  original 
pleading.  Whether  it  did  so  properly,  or 
upon  the  proper  ground,  it  is  unnecessary  to 
determine.  It  seems  to  us,  however,  that 
the  real  objection  to  this  paragraph  of  the  re- 
ply is  that  it  details  what  the  pleader  expected 
would  be  shown  by  the  evidence. 

Upon  the  trial  a  disinterested  witness  tes- 
tified that  the  appellant  had  promised  to  pay 
the  account.  It  is  urged  that  this  evidence 
was  inadmissible,  inasmuch  as  the  court  had 
rejected  the  second  paragraph  of  the  reply ; 
and  that  it  was  in  any  event  unavailing,  as, 
if  true,  it  was  a  promise  to  pay  the  debt  of 
the  wife,  another  party,  and,  not  being  in 
writing,  was  within  the  statute  of  frauds, 
and  not  binding  apon  the  appellant.  The 
averment  of  the  petition  that  the  appellant 
had  promised  to  pay  the  account  made  this  tes- 
timony competent.  No  further  pleading  was 
necessary  to  render  it  admissible.  Whether  it 
was  his  debt,  was  the  issue.  This  was  af- 
firmed upon  the  one  side,  and  denied  upon 
the  other.  This  testimony  elucidated  this 
issue.  It  tended  to  show  how  tlte  parties  to 
the  suit  had  regarded  it.  It  is  true,  the  ap- 
pellant testified  that  he  had  never  made  any 


such  promise.  The  relative  weight,  bow- 
ever,  to  be  given  to  these  two  witnesses  was 
a  matter  for  the  jury. 

The  counsel  for  the  appellant  contends  that 
the  question  at  issue  is  whether  a  husband  is 
liable  for  a  debt  made  by  the  wife  when  trad- 
ing as  a  milliner  with  her  own  means,  and 
against  the  will  of  her  husband;  she  not 
having  been  made  Kfeme*ole,aa  authorized 
by  the  statute.  In  the  discussion  of  this 
question  he  has  cited  many  decisions,  and 
supported  the  negative  view  of  the  question 
with  many  reasons,  which  evince  both  care- 
ful research  and  consideration.  In  doing  so 
it  is  improperly  assumed,  however,  that  the 
case  is  entirely  one-sided  as  to  the  facts.  It 
is  assumed  that  the  evidence  of  the  appellant 
is  absolutely  true  in  all  respects,  and  that 
there  is  no  contradictory  evidence,  and  no 
counter-circumstances  which  to  any  extent 
support  the  finding  of  the  jury.  Herein  ooa- 
sists.  in  our  opinion,  the  mistake  of  counseL 
Undoubtedly,  the  power  of  the  wife  to  bind 
tlie  husband  rests  upon  the  groand  of  agency, 
either  express  or  implied.  As  to  the  pur^ 
chase  of  necessaries  for  the  family,  and  in 
matters  relating  to  the  household,  such  a 
power  or  agency  is  implied  from  the  relation 
of  husband  and  wife,  merely.  To  this  extent 
she  is  ipaofaoto  his  agent,  because  she  is  his 
wife.  Thus  far  the  authority  is  presumed 
from  their  relation  to  each  other.  The  power 
is  limited,  however,  to  the  duties  and  neces- 
sities of  this  relation .  When  this  bou  ndary  is 
passed,  an  agency  upon  her  part  for  bim  most 
be.shown.  in  order  to  bind  him.  just  as  if  she 
did  not  occupy  the  relation  of  wife  to  bim. 
Snch  an  agency  may.  however,  be  shown  by 
express  authority,  or  it  may,  of  course,  be 
Implied  from  his  acta  and  conduct.  It  hi 
true,  the  appellant  testifies  that  his  wife  was 
carrying  on  the  business  with  her  own  means, 
and  against  his  will;  that  he  had  notified 
those  with  whom  she  dealt,  so  far  as  they 
were  known  to  him,  that  he  would  not  be  re- 
sponsible for  the  debts  she  might  create; 
that  he  had  not  so  notified  the  appellees,  as  be 
did  not  know  that  she  was  dealing  with 
them ;  that  he  never  put  any  means  into  the 
business,  and  derived  no  benefit  from  it;  and 
that  its  l)eing  carried  on  was  not  necessary  to 
the  support  of  his  family.  Upon  the  other 
hand,  it  appears,  however,  that  be  gave  to 
his  wife  a  house  and  lot;  that  be  united  with 
her  in  a  mortgage  of  it  to  obtain  the  means 
to  buy  the  millinery  establishment;  that  he 
received  the  money  so  obtained,  placed  it  in 
bank  to  his  own  credit,  and  then  checked  it 
out,  and  gave  it  to  her  to  purchase  the  store. 
It  also  appears  that  the  wife,  who  was  not  a 
feme  sole,  had  carried  on  the  business  for 
nearly  two  years,  and  perhaps  longer. — the 
family,  in  the  mean  time,  living  over  the 
store;  and  that  the  appellees  knew  she  was  a 
married  woman,  because  one  of  the  firm 
had  met  her  husband.  Moreover,  as  already 
stated,  there  was  testimony  tending  to  show 
that  be  had  promised  to  pay  the  debt.  The 
wife  could  incur  no  personal  liability  by  con- 
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tract,  as  she  was  not  a  feme  tole.  It  was  a 
question  of  fact  whether  he  had  assented  to 
her  carrying  on  the  business, — thus  making 
it,  in  fact,  his  own, — and  whether  the  pur- 
chases, although  made  through  her,  were  in 
fact  his  own,  by  reason  of  Ills  authorizing  her 
by  his  conduct  to  make  them.  There  was 
evidence  pro  tt  eon  upon  the  question.  In 
determining  It,  the  jury  had  a  right  to  con- 
sider not  only  the  appellHnt's  testimony,  but 
any  counter-circumstances.  The  pleadings 
are  sufficient  to  support  the  verdict;  and  upon 
the  state  of  case  above  indicated,  the  only 
question  presented  being  whether  the  evi- 
dence authorized  the  verdict,  the  Judgment 
must  be,  and  it  is,  affirmed. 


Gray  et  al.i>.  Marshall. 

(Court  0/  Appeals  of  Kcntuek]/,    June  8, 1890.) 

Husband  and  Wrtr. — Liabilitt  of  Wira'a  Land 

FOK  Famiz,t  Necessakies. 

1.  Tbongh  a  deed  executed  bj  a  married  wo- 
man, without  joining  her  huatand,  in  considera- 
tion that  the  grantee  will  support  her,  cannot  di- 
vest her  of  the  legal  tiUe,  yet,  where  the  grantee 
has  gone  into  possession  nnder  snch  deed,  he  is 
entitled,  in  an  action  hy  the  grantor's  heirs  to  re- 
cover the  land,  to  be  recompensed  for  the  support 
of  the  grantor  and  her  husband,  the  taxes  paia  by 
him,  and  the  value  of  bis  improvements,  and  to 
have  the  same  declared  a  charge  on  the  land.  Such 
ezpeneea  are  for  necessaries,  within  the  meaning 
of  Gen.  Sk  Ky.  c.  62,  art.  3,  i  2,  whiob  provides 
that  the  wife's  real  estate  shall  be  liable  for  debts 
contracted  by  her  after  marriag^e,  for  necessaries 
for  hetaelf  or  any  member  of  her  family,  when 
■noh  contract  is  in  writing,  signed  by  her. 

S.  The  answer  in  such  case,  seeking  to  make 
snch  expenses  a  charge  on  the  land,  presents  an 
equitable  defense,  making  it  proper  to  transfer  the 
cause  to  eqnity. 

3.  The  relief  demanded  in  snch  answer  does 
not  involve  the  settlement  of  the  deceased  gran- 
tor's estate. 

Appeal  from  circuit  court,  Floyd  county. 

"Not  to  be  ofiScially  reported." 

K.  S.  Friend,  R.  H.  Weddington,  and  J. 

C.   Wiukliffe,  for    appellants.    Thomaa   U. 

Hines  and  James  Qoble,  for  appellee. 

Lewis,  G.  J.  Appellants,  heirs  at  law  of 
Polly  Ann  Meadows,  brought  tliis  action  to 
recover  of  appellee  a  tract  of  land  which  the 
decedent  attempted  in  1877  to  convey  to  him, 
while  a  married  woman,  her  husluind  not 
uniting* in  the  deed.  Aa  defense,  appellee 
stated  in  his  answer  the  deed  was  made  in 
consideration  of  his  agreement  to  take  care 
of  and  support  her  as  long  as  she  staid  at  his 
house;  and  such  was,  in  substance,  the  con- 
sideration recited  in  the  instrument.  That 
'she  and  her  husband,  both  being  helpless, 
bad  been  supported  by  him  about  one  year 
previous  to  date  of  the  deed,  and  continued 
afterwards  to  be  so  taken  care  of  and  sup- 
ported at  bis  residence.— sheforsix.and  he  for 
two,  years.  He  alleged  that  he  had  erected 
lasting  and  valuableiinprovementson the  land, 
and  also  paid  taxes  assessed  against  it.  The 
lower  court  correctly  adjudged  tbedeeddid  not 
have  the  effect  to  divest  her  of  the  legal  title, 
but  that  appellee  was  entitled  to  recover  for 
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supporting  her  flvp,  and  ber  bnsband  two^ 
years;  and  also8140,  value  of  improvements; 
and 6^3, taxes;  making $773:  from  which  was 
deducted  $351.31  for  rents,  and  $50  for  coal 
taken  off  the  land,  leaving  $371.71.  for  which, 
with  interest,  it  was  adjudged  a  lien  existed 
on  the  land,  and  sale  thereof  was  directed. 
If  the  alleged  indebtedness  to  appellee  by 
Polly  Ann  Meadows  be  a  charge  on  the  tract 
of  land,  an  equitable  defense  to  the  action 
was  clearly  presoited  In  the  answer,  and  it 
was  not  error  to  transfer  the  action  to  equity, 
where  alone  could  the  relief  sought  be  aif- 
forded.  Section  2,  art.  2,  c.  52,  Oen.  St.,  pro- 
vides that  real  estate  of  the  wife  shall  be  lia- 
ble for  such  debt  or  responsibility  contracted 
by  her  after  marriage,  on  account  of  neces- 
saries for  herself,  or  any  member  of  ber  fam- 
ily, her  husband  included,  as  shall  be  evi- 
denced by  writing  signed  by  ber.  We  do  not 
see  to  what  the  term  "necessaries"  can  in 
legal  contemplation  be  more  appropriately 
applied  than  to  the  actual  sustenance,  shelter- 
ing, and  clothing  received  by  Folly  Ann 
Meadows  and  her  husband  from  appellee. 
Nor  do  we  see  bow  better  evidence  In  writ- 
ing of  such  debt  or  responsibility  could  be 
afforded  than  is  done  by  the  deed  which  she 
signed  and  acknowledged.  The  improve- 
ments seem  to  have  been  necessary;  increased 
the  vendible  value  of  the  land;  and  having 
been  made  apparently  in  good  faith,  and  with 
the  knowledge  and  consent  of  both  husband 
and  wife,  must,  in  accordance  with  former 
rulings  of  this  cwirt,  be  likewise  considered 
a  charge  upon  the  land,  as  also  taxes  paid  by 
appellee.  Thomas  v.  Thomas,  16  B.  Mon. 
420;  Hawkins  v.  Brown,  80  Ky.  186.  To 
allow  appellants  to  recover  the  land,  under 
the  circumstances  of  this  case,  free  from  any 
charge  for  support  of  the  decedent  when  she 
was  in  a  helpless  condition,  or  for  cost  of 
valuable  improvements,  or  taxes  paid,  would 
be  not  merely  inequitable,  but  contrary  to 
the  reason  of  the  statute,  as  heretofore  inter- 
preted  by  this  court.  The  relief  asked  by  ap- 
pellee did  not  involve  a  settlement  of  the  es- 
tate of  the  decedent,  and,  even  if  he  could 
have  been  required  to  make  affidavit  and 
proof  of  his  demands,  appellants,  by  failing 
to  apply  for  a  sale  at  the  proper  time,  m  ust 
be  regarded  as  having  waived  the  right,  and 
cannotnow defeat  recovery  upon  such  ground. 
We  think  appellee  held  and  was  entitled  to 
enforcement  of  a  lien  on  the  land  for  the 
amount  allowed  by  the  lowercourt,  and  judg- 
ment directing  a  sale  for  that  purpose  is  af- 
firmed. 


HoLUES  e.  Herringeb  at  at. 
(Court  of  Appeals  of  Kentucky.    June  6, 1890.) 

E/HOTMBNT — ISSTBtJCTIOSS — DiBPOTBD   BoUNDAKT. 

In  ejectntent,  where  the  matter  in  dispute  is 
the  location  of  the  boundary  line,  an  instruction 
that  the  jury  should  find  for  plaintiff,  unless  they 
found  that  defendant  had  possession  of  the  land  in 
dispute  for  a  given  length  of  time,  is  erroneous, 
where  there  is  no  evidence  that  defendant  ever  in- 
closed any  of  the  land,  since,  in  oontemplatloii  of 
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law,  both  parties  are  In  posseutonup  to  the  divid- 
ing line;  and  it  is  prejudicial  to  defendant  in  as- 
suming that  plaintiff  bad  title  to  the  land  in  dis- 
pute, while  there  is  no  question  of  title  in  the  case. 

Od  petition  for  rehearing.  For  former 
opinion,  see  ante,  359. 

"Not  to  be  olBcially  reported." 

John  D.  EllU  and  Reiley  &  Reiley,  for 
appellant.    F.  M.  Hill,  for  appellees. 

Lewis,  G.  J.  In  the  opinion,  an  Instroo- 
tion  which,  as  now  suggeated  by  counsel, 
was  actually  refused,  was  considered  by  this 
court  as  having  been  given,  and  made  the 
gronnd,  partly,  for  reversing  the  judgment. 
The  instruction  given  is  as  follows:  "The 
jnry  should  find  for  the  plaintiff  as  to  the 
land  in  controversy  unless  they  find  from  the 
evidence  that  the  defendant,  and  those  nuder 
whom  he  claims,  had  been  in  the  actual  pos- 
session of  the  land,  or  some  part  thereof,  by 
themselves  or  their  tenants,  with  claim  of 
ownership  up  to  a  defined  boundary,  openly 
and  continuously,  for  fifteen  years  or  more 
before  the  10th  day  or  August,  1886,  in 
which  case  the  jury  should  find  for  the  de- 
fendant as  to  the  whole  or  such  part  of  the 
land,  as  the  case  may  l>e,  governed  by  the  proof 
as  hereinbefore  stated."  Instead  of  requir- 
ing the  plaintiff  to  prove  title  to  the  land  in 
dispute,  as  would  have  been  the  case  if  the 
instruction  quoted  in  the  opinion  had  been — 
as  we  by  mistake  stated  was — given,  the  one 
just  quoted  assumes'  the  plaintiff  did  have 
title,  which  was  prejudicial  to  the  defendant; 
for,  as  stated  in  the  opinion,  there  is  no  ques- 
tion of  title  between  the  parties.  But  the  in- 
struction given  was  also  erroneous  and  preju- 
dicial to  the  plaintiff,  because  it  required  or 
authorized  the  jury  to  find  for  the  defendant 
upon  the  hypothesis  he  had  possession  of  the 
land  in  dispute  15  years  before  commence- 
ment of  the  action,  when  it  is  clear  that  no 
possession  except  by  actual  inclosure  could 
avail  either  party ;  for  both  had,  in  legal  con- 
templation, possession  up  to  the  dividing  line, 
wherever  that  may  be,  and  as  the  record  now 
stands  the  true  location  of  that  line  is  the 
only  question  for  the  jury  to  inquire  about. 
There  is  no  evidence  the  defendant  had  any 
part  of  the  disputed  land  inclosed  anything 
like  15  years,  and  the  jury  must  have  been, 
by  the  instruction,  induced  to  believe  pos- 
session by  the  defendant  of  that  part  of  his 
tract  not  in  dispute  extended  even  to  the 
place  where  he  claims  the  dividing  line  to  be, 
whether  it  \m  there  or  not.  Petition  for  re- 
bearing  overruled. 


Razor  v.  Dowan. 
(Court  of  Avpeals  qf  Kentucky.  ■  June  5, 1890.) 

HomSTEAD — RliLINQmsBMEKT  BT  WlVE — AO- 
KNOWLEOOMSKT. 

1.  A  mortgage  e:icecuted  by  husband  and  wife, 
and  duly  acknowledged  by  her,  which  stipulates 
that  they  relinqulBh  all  rights  of  dower  and  home- 
stead in  the  land  mortgaged,  effectually  divests  her 
of  any  homestead  right  in  the  land,  though  the 


0lerk*8  certificate  of  acknowledgment  only  recites 
that  she  relinquished  her  dower. 

2.  Under  GTen.  St  Ky.  c  81,  J  17,  providing 
that,  except  in  an  action  agiUnst  an  omoer  or  his 
sureties,  no  certificate  of  the  officer  shall  be  called 
In  question  in  the  absence  of  a  charge  Of  fraud  or 
mistake,  allegations  of  a  married  woman,  in  a  suit 
to  foreclose  a  mortgage  denying  the  matters  set 
up  in  the  certificate  of  aoknowledgment  by  the 
county  olerk,  cannot  be  considei-ed. 

Appeal  from  circuit  court.  Rowan  county. 
"Not  to  be  ofBciiilly  reported." 
Clarke  &  Saulsberry,  for  appellant.     R. 
Gttdyell,  for  appellee. 

Lewis,  G.  J.  James  W.  Razor  and  £. 
J.  Razor,  being  indebted  to  app>ellee,  ex- 
ecuted a  mortgage  on  two  tracts  of  land  to 
secure  payment;  appellant,  Mary  E.  Razor, 
wife  of  tlie  first  named,  joining  in  the  exe- 
cution .  But,  to  the  action  brought  after  death 
of  her  husband  to  enforce  the  lien,  she  filed 
answer  claiming  and  asking  set  apart  to  lier 
a  homestead;  and  the  only  question  now  be- 
fore us  is  whether  the  lower  court  erred  in 
sustaining  the  general  demurrer  to  it.  The 
answer  does  not,  as  her  counsel  argues,  con- 
tain a  denial  of  execution  of  the  mortgage  by 
her;  for,  although  she  alleges  the  object  and 
purport  of  it  was  not  at  the  time  understood 
by  her,  she  admits  her  signature  thereto  is 
genuine.  The  other  allegations  relate  to  the 
examination  of  and  acknowledgment  by  ber 
required  in  such  case,  and,  being  in  conflict 
with  the  certificate  of  the  county  clerk  ap- 
pended to  the  mortgage,  must,  in  theabsenc 
of  a  charge  of  fraud  or  mistake,  be  disregard- 
ed; for  it  is  expressly  provided  in  section  17, 
c.  81,  Gen.  St.,  that,  "unless  in  a  direct  pro- 
ceeding against  himself  or  his  sureties,  no 
fact  officially  stated  by  an  officer  In  respect 
of  a  matter  about  which  he  is  by  law  required 
to  make  a  statement  in  writing,  either  in  the 
form  of  a  certificate,  •  •  <•>  shall  be 
called  in  question  except  upon  the  allegation 
of  fraud  in  the  party  benefited  thereby,  or 
mistake  on  the  part  of  the  officer."  After 
making  the  statement  in  his  certificate  that 
the  mortgage  was  produced  to  him,  and  ac- 
knowledged by  James  W.  Razor,  Mary  £. 
Razor,  and  E.  J.  Razor  to  be  their  act  and 
deed,  the  clerk  further  certifies  that  "the  said 
Mary  E.  Razor,  wife  of  James  W.  Razor,  re- 
linquished her  right  to  dower  to  tlie  above 
lands."  According  to  former  decisions  of 
this  court,  a  certificate  of  that  form  would 
raise  the  implication  that,  as  only  her  right 
of  dower  was  in  terms  relinquished.*  her 
homestead  right  was  intended  to  be  retained 
by  her,  and  not  parted  with;  but  in  the  body  , 
of  the  mortgage  is  the  following  stipulation: 
"And  it  is  also  distinctly  understood  by  the 
party  of  the  first  part  that  all  our  right  to 
either  or  both  homestead  and  dower  in  and 
to  the  above-described  lands,  which  is  here- 
by conveyed,  as  also  waived."  Consequently 
the  mortgage  as  thus  written,  liaving  been 
duly  acknowledged  by  appellant  to  be  her  act 
and  deed,  had  the  effect  to  divest  her  effect- 
ually of  both  homestead  and  dower  right,  in- 
dependent and  in  spite  of  the  form^  state- 
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ment  fn  the  latter  part  of  the  clerk's  certifi- 
cate that  she  liad  relinquished  her  dower  right, 
merely.    Judgment  affirmed. 


Wells  v.  Gomhoitwisalth. 
(Court  of  AppeaU  (\f  KentuOtu.    June  S,  1890.) 

CkIMIKAL  liAM — CoNTINnANCB. 

In  a  prosecution  for  murder,  defendant, 
whose  trial  was  set  for  the  term  of  court  at  which 
he  was  indicted,  made  affidavit  that  H.,  the  prin- 
cipal witness  for  the  state,  and  the  only  third  party 
who  saw  the  killinKi  told  an  absent  witness  that 
not  until  deceased  had  told  defendant  that  he 
must  flght,  and  had  struck  defendant  with  a  bar- 
rel-head, cutting  him  severely,  did  the  latter  draw 
a  pistol  and  shoot  deceased.  Affiant  said  that  H. 
had  refused  to  talk  with  his  attorney,  and  that  he 
could  procure  the  attendance  of  tbe  absent  witness 
at  the  next  term  of  court.  Held  that,  the  affi- 
davit showing  that  defendant  had  used  proper 
dUigen'oe,  a  continuance  should  have  been  granted 
to  enable  the  defendant  to  secure  such  witness. 

Appeal  from  circuit  court,  Henderson 
county. 

"To  be  offlcially  reported." 

John  Young  Broum,  for  appellant.  P. 
W.  Hardin,  for  the  Commonwealth. 

Holt.  J.  The  appellant,  James  Wells, 
who  is  but  16  years  old,  has,  upon  a  charge 
of  murder,  been  convicted  of  manslaughter 
for  the  killing  of  Eugene  Connell,  who  was  5 
years  his  senior,  and  his  punishment  fixed  at 
12  years'  confinement  in  the  penitentiary. 
The  trouble  occurred  over  a  ring,  which  the 
deceased  bad  given  to  a  young  lady,  and 
which  she  had  loaned  to  the  accused.  The 
killing  took  place  on  April  6,  1890.  He  was 
indicted  on  April  14.  1890,  brought  into 
court  from  the  jail  to  answer  the  charge  on 
that  day,  and  the  case  set  fur  trial  on  April 
19,  1890;  he  being  remanded  to  jail  in  the 
mean  time.  Upon  the  last-named  day  bis 
counsel  asked  a  continuance  of  the  case  upon 
tile  ground  that  he  had  been  constantly  con- 
fined  in  jail,  and  indicted  at  that  term  of  the 
court,  and  that  the  prim  ipal  witness  for  the 
commonwealth  had  refused  to  talk  with 
them.  The  court  informed  them  that  these 
reasons  were  insufficient;  and  they,  recog- 
nizing, doubtless,  that  they  could  not  suc- 
cessfully complain  of  its  opinion,  then,  and 
without  objection  to  its  being  filed,  offered 
the  affidavit  of  tbe  accused,  and  again  asked 
a  continuance.  It  states:  "Hillery  MolTett 
is  not  present.  Spa.  was  issued  for  this  wit- 
ness, and  placed  in  the  hands  uf  the  sherift 
of  Henderson  Co.  yesterday,  as  soon  as  it 
was  learned  by  affiant  or  his  attorneys  what 
could  be  proved  by  him.  He  is  a  resident  of 
Daviess  Co.,  Ky.,  but  has  been  in  Henderson 
for  several  weeks,  and  is  now  in  said  county, 
as  affiant  verily  believes.  The  spa.  is  re- 
turned not  found.  The  witness  is  not  ab- 
sent by  consent  or  procurement  of  affiant. 
Affiant  says  th.'it  he  can  prove  by  said  witness 
that  he  had  a  conversation  with  Qeo.  How- 
ard, who  is  tbe  principal  witness  for  the 
prosecution,  and  who  was  present  and  saw 
the  difficulty  between  affiant   and   Connell 


after  the  coroner's  inquest  was  held,  and  said 
Howard  statt'd  that  affiant  did  not  draw  his 
pistol  till  after  Connell  had  Aid  affiant  that 
be  had  to  fight,  and  had  struck  him  with 
part  of  a  barrel-head,  knocking  his  hat  off 
and  badly  cutting  his  head;  and  that  then, 
and  not  till  then,  did  affiant  draw  and  fire  his 
pistol  at  Connell.  Affiant  says  that  what  he 
can  prove  by  said  witness  is  true.  Affiant 
says  the  witness  Howard  has  persistently  re- 
fused to  talk  with  his  attorneys,  and  that 
his  said  attorneys  have  had  no  opportunity 
to  talk  to  the  other  witnesses  tor  the  com- 
monwealth. Affiant  says  that  he  can  pro- 
cure attendance  of  said  witness  at  next  term 
of  this  court,  and  this  application  is  not  for 
delay."  The  court  then  inquired  of  the  ac- 
cused and  his  counsel  if  they  could  give  any 
information  of  the  whereabouts  of  the  wit- 
ness. There  was  no  response.  Then  the 
court  inquired  twice  if  there  was  any  one  in 
the  court-room  who  knew  the  witness  or  his 
whereabouts.  No  answer  was  returned. 
The  counsel  for  the  accused,  for  the  purpose, 
as  they  said,  of  removing  suspicion,  then 
asked  a  certain  person  if  he  knew  the  wit- 
ness, and  he  replied  that  he  did,  and  had 
seen  him  a  few  days  before.  The  court  then, 
over  the  objection  of  the  appellant,  swore 
this  person,  and  he  further  stated  that  he  did 
not  know  wbi're  the  witness  lived.  At  this 
point  the  state's  attorney  saiit  that  tbe  witness 
Howard  knew  Molfett,  but  did  not  live  near 
him,  and  had  had  no  talk  with  him.  Howard 
repeated  this,  and  the  objection  of  the  ac- 
cused to  the  statements  of  both  was  sus- 
tained. All  this  took  place  in  open  court, 
and  in  the  presence  of  the  regular  panel  ot 
jurors.  The  attorney  for  tho  commonwealth 
declined  to  consent  that  the  affidavit  might 
be  read  as  evidence  npon  the  trial,  and  the 
court  refused  a  continuance.  Whether  this 
was  error  is  the  only  question  presented  by 
the  appeal. 

The  evidence  introduced  upon  the  trial 
shows  that  the  only  person  immediately  pres- 
ent at  the  difficulty,  save  the  participants, 
was  George  Howard.  He  was  intrcKluced 
upon  the  trial  as  a  witness  by  tbe  common- 
wealth. He  testified:  "Connell  walked  up 
to  Wells  and  said:  '  Hello,  there,  Jim ;  do  you 
want  to  fight?'  Wells  replied:  *  I  don't  care 
if  I  do.'  Connell  then  called  him  •  a  son  of  a 
bitcb.'  Wells  drew  bis  pistol,  and  pre- 
sented it  in  Connell's  face,  and  said:  •  Don't 
you  CiiU  me  that;  don't  you  call  me  that.' 
Connell  looked  at  him,  stooped  down,  and 
picked  up  a  piece  of  barrel-head,  and  struck 
him.  Then  immediately  Wells  fired  two 
shots. "  Manifestly,  this  testimony  was  more 
unfavorable  to  the  accused  than  the  veraion 
of  the  affair  which,  according  to  the  affidavit 
for  a  continuance,  had  been  given  by  the 
witness  to  the  desired  and  absent  witness, 
Muffelt.  The  evidence  of  tlie  latter  would, 
according  to  the  affidavit,  have  been  a  con- 
tradiction of  it.  A  leading  criminal  author 
says:  "The  general  rule  is  that  a  continu- 
ance will  be  granted  on  an  affidavit  setting 
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forth  the  absence  of  a  material  witness  for 
the  defense,  and  alleging  that  bis  attendance 
will  be  procurm  at  the  next  court,  and  that 
due  diligence  has  been  used  in  attempting  to 
procure  his  attendance."  8  Whart.  Crim. 
l^w,  ^  3021.  The  affidavit  of  the  accused 
disclosed  diligence,  the  raaterialitj  of  the 
testimony  of  the  absent  witness,  and  that 
bis  attendance  could  probably  be  obtained  at 
the  next  term  of  the  court.  It  is  true,  one 
accused  of  crime  may  be  tried  at  the  term  of 
court  when  the  indictment  is  found;  but  it 
has  always  been  the  practice,  and  it  is  one  in 
the  interest  of  justice  and  fairness,  to  then 
exercise  greater  liberality  towards  a  party 
who  asks  a  continuance  than  at  subsequent 
terms  of  court,  when  he  has  certainly  had 
ample  opportunity  to  prepare  for  trial.  In 
this  instance  the  accused  did  the  best  he 
could,  under  the  circumstances.  The  trag- 
edy had  taken  place  but  a  few  days  previous 
to  his  trial.  He  had  been  confined  in  jail. 
It  was  impossible  for  him  to  ascertain  what 
the  testimony  of  the  witness  for  the  state 
would  be.  He  had  made  an  effort  to  ascer- 
tain, and  the  witness  refused  to  talk.  The 
accused  knew  he  was  a  witness  for  tlie  com- 
monwealth, and  that  bis  evidence  would 
likely  be  material,  as  he  was  an  eye-witness 
to  the  diflioulty.  He  could  not  know  what 
the  witness  would  testify,  and  be  therefore 
did  all  possible  by  stating  in  bis  affidavit  for 
the  continuance  what  the  witness  had  told 
another  party,  and  which  was  favorable  to 
the  accused.  The  question  of  the  continu- 
ance was  to  be  determined  upon  the  affidavit 
of  tlie  appellant.  Counter-affidavits  were  in- 
admissible. It  is  true,  this  rule  should  not 
be  so  restricted  as  to  prevent  the  trial  judge, 
where  he  has  reasonable  ground,  from  all 
the  circumstances,  to  l>elieve  that  an  imposi- 
tion is  being  attempted,  or  a  ruse  l)eing  prac- 
ticed, from  ascertaining  whether  the  belief  is 
well  founded.  In  this  case  the  circum- 
stances did  not  reasonably  warrant  such  a 
supposition,  and  in  our  opinion  the  appellant 
presented  such  a  state  of  case  as  entitled 
him  to  a  contmuance.  An  error  of  tiie  lower 
court  in  this  respect  is,  under  our  Code  of 
Practice,  ground  for  a  reversal.  Morgan  v. 
Com.,  14  Busli,  lOti. 

We  have  refrtUned  from  discussing  the 
evidence  in  the  case  at  length,  as  it  is  not 
necessary  to  a  determination  of  tite  question 
involved,  and  would  be  improper,  in  view  of 
the  fact  that  there  is  to  be  a  retrial  of  the 
case.  Judgment  reversed,  and  cause  re- 
manded for  a  new  trial. 


CAROILL  v.  COMMONAVBALTn. 

{Court  of  Appeals  of  KenUtcky.    June  7, 1800.) 

Abduction—  Isdictmest — ^Evidence. 

1.  An  Indictment  under  Gen.  St.  Ky.  1S33,  a  89, 
art.  4,  §  9,  fur  detaining  a  woman  against  her  will, 
with  intent  cui-aally  to  know  her,  may  follow  the 
words  of  the  statute,  and  need  not  state  the  manner 
of  detention. 

8.  On  a  trial  tor  detaining  a  woman  with  la- 
tent carnally  to  know  her,  she  testified  that  the  ao- 


onsed  bad  often  tempted  her  vlrtne.  Asked  bj 
the  defense  why  she  had  not  made  complaint,  she 
sMd  because  his  wife  (her  annt)  had  had  so  mach 
trouble  about  him.  Held,  that  it  was  error  to  al- 
low her  to  detail  his  sexual  offenses  with  other 
women.  In  response  to  questions  by  the  state. 

8.  A  oonviction  will  be  set  aside  where  coun- 
sel for  the  state  persisted  in  asklag  improper  and 
prejudicial  questions,  and  was  allowed  to  cross-ex- 
amine the  accused  as  to  other  offenses,  though  he 
was  told  that  he  need  not  answer,  and  the  closing 
speech  to  the  Jury  was  of  an  extraordinary  and 
reprehensible  character,  and  it  is  evident  that 
there  has  not  been  a  fair  and  impartial  triaL 

Appeal  from  circuit  court.  Graves  county. 
"Not  to  be  officially  reported." 
Smith  it  Bobbins  and  Dawson  Smith,  for 
appellant 

Pbtor.  J.  The  appellant  was  indicted  in 
the  Graves  circuit  court,  charged  with  the 
unlawful  detention  of  Lillian  Yarbroogh.  a 
female,  against  her  will,  with  the  intention 
to  have  carnal  knowledge  with  her,  etc.  This 
is  an  offense  created  by  statute,  (Oen.  St.  Ky. 
1883,  c.  29,  art.  4,  §  9,)  and,  on  a  demurrer 
to  the  indictment,  it  is  contended  by  counsel 
for  the  defense  tluit  it  was  necessary  to  aver 
the  manner  of  the  detention,  so  as  to  enable 
the  accused  to  answer  the  charge;  that,  with- 
out a  specific  statement  of  the  facts,  it  is  left 
with  the  pleader  to  determine  in  his  own 
mind  what  amounts  to  a  detention,  and  the 
accused  left  without  information  as  to  an  es- 
sential requisite  of  the  offense.  While,  in 
some  instances,  it  is  not  good  pleading  to  fol- 
low the  language  of  a  statute  that  creates  the 
offense,  we  are  disposed  to  adjudge  that  the 
averment  in  the  indictment  that  the  woman 
was  detained  is  the  averment  of  a  fact,  and 
particularly  when  the  gravamen  of  the  offense 
is  his  purpose,  against  her  will,  to  have  sex- 
ual intercourse  with  her.  That  the  detention 
roust  be  something  more  than  mere  persua- 
sion, or  an  expression  of  desire  to  gratify  the 
animal  passion,  is  evident;  but  stiU  the  gen- 
eral charge  of  detention,  for  the  specific  pur- 
pose to  be  accomplished  by  it,  is  sufficient  to 
apprise  the  defendant  of  the  offense,  and  the 
acts  constituting  it.  The  demurrer  was 
therefore  properly  overruled. 

It  seems  from  the  testimony  of  the  princi- 
pal witness  that  the  defendant  had  made  fre- 
quent attempts  to  have  intercourse  with  her, 
running  through  a  period  of  several  months; 
and,  having  been  asked  by  counsel  for  the  de- 
fense why  she  had  not  made  known  to  her 
kindred  this  conduct  on  the  part  of  the  de- 
fendant sooner,  she  replied  that  it  was  be- 
cause tl)e  wife  of  the  defendant,  who  was  her 
aunt,  had  been  troubled  so  much  about  her 
husband.  The  attorney  for  the  state  then  re- 
quired the  witness  to  slate  what  it  was  that 
troubled  the  defendant's  wife;  and  the  wit- 
ness, over  the  objections  of  counsel  for  the 
defense,  proceeded  to  detail  the  conduct  of  the 
defendant  with  other  women ;  that  he  had  to 
leave  the  county,  and  bis  home  was  broken 
up,  etc.  The  question  propounded  by  the  de- 
fense was  entirely  legitimate,  and  called  for 
no  statement  in  regard  to  the  action  of  tbe 
defendant  with  other  women;  and  while,  if 
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made  In  answer  to  the  interrogatoiy  pro- 
pounded, its  effect  on  the  jury  might  have 
been  attributed  to  the  defense  alone,  when 
no  such  response  was  made,  it  whs  prej- 
udicial to  tlie  accused,  and  not  warranted  by 
any  act  of  his  counsel,  to  permit  the  attorney 
for  the  state  to  place  before  the  jury  the 
wrongs,  If  any,  the  accused  had  perpetrated 
on  other  women.  The  question  should  not 
have  been  answered,  but  the  objections  made 
by  the  defense  at  once  sustained. 

The  attorney  for  the  state  again  proceeded 
to  ask  the  witness  if  the  defendant  had  not 
lieen  indicted  for  detaining  a  woman  by  the 
name  of  Jones,  and  was  compelled  to  flee  the 
country  on  account  of  it.  Before  the  ques- 
tion was  f  uUy  propounded,  the  counsel  for 
the  defense  Interposed  his  objection.  The 
attorney  for  the  state  should  have  been  at 
once  stopped,  and  prevented  from  asking  the 
question.  It  had  the  effect  to  prejudice  the 
jury,  and  must  have  been  asked  for  that  pur- 
pose; and  the  fact  that  the  court  refused  to 
permit  the  question  to  be  answered  did  not 
remove  the  effect  it  might  and  probably  did 
have  on  their  minds..  Tlie  court  also  permit- 
ted questions  to  be  asked  of  the  defendant  as 
to  his  Intercourse  with  other  women,  and  the 
penalty  imposed  upon  him  for  his  action,  but 
at  the  same  time  told  the  jury  they  were  not 
to  consider  these  collateral  matters,  and  to 
witness  that  he  need  not  answer.  The  trial 
judge  cannot  alwaj's  determine  the  propriety 
of  a  question  until  it  is  fully  propounded; 
but  often,  when  the  attorney  persists  in  ask- 
ing questions  that  are  clearly  incompetent, 
the  court,  before  counsel  has  gone  far  enough 
to  require  the  answer,  or  to  produce  the  ef- 
fect desired  on  the  jury,  must  see  that  the 
question  is  clearly  incompetent,  and  should 
interpose,  that  a  fair  trial,  or  one  at  least 
according  to  the  forms  of  law,  may  be  had. 

After  permitting  counsel  for  the  state  to 
ask  the  femHle  witness  a  question  with  refer- 
ence to  the  defendant's  conduct  with  other 
women,  as  soon  as  the  defendant  was  placed 
before  him  for  cross-examination  "he  asks 
him  if  he  did  not  leave  thecounty  beciiuse  he 
was  indicted  for  detaining  a  woman  by  the 
name  of  Jones,  and  had  to  leave  the  county 
until  he  could  buy  off  her  father."  This  en- 
tire question  was  permitted  to  be  propound- 
ed, although  the  defense  was  interposing  to 
prevent  it.  The  witness  was  again  asked: 
"Did  yoo  not  pay  to  Mrs.  Johnson  three  hun> 
dred  dollars  for  detaining  her  daughter?" 
This  mode  of  conducting  what  was  termed 
the  "cross-examination"  was  allowed  by  the 
court,  and  the  objection  by  the  defense  availed 
only  to  the  extent  of  inducing  the  judge  to 
say  to  the  witness  tliat  he  was  not  to  answer 
the  question. 

Besides,  in  the  bill  of  exceptions,  the  con- 
duct of  the  attorney  for  the  state  in  bis  clos- 
ing speech  to  the  jury  was  of  the  most  ex- 
traordinary and  reprehensible  character.  His 
blasphemous  language  to  the  jury  in  the  pres- 
ence of  the  judge,  whose  duty  it  was  to  see 
that  the  accused  bad  a  fair  trial,  blackens  this 


record,  into  which  it  is  copied,  conducing,  ev- 
idently, to  unnerve  the  judge  and  the  jury; 
the  entire  trial  being  .1  mere  travesty  on  the 
administration  of  justice.  The  accused  had 
been  taken  into  custody,  and  was  held  for 
trial  by  the  strong  arm  of  la  w ;  and,  although 
he  may  be  a  man  of  bad  character,  when  en- 
tering the  temple  of  justice  to  answer  for 
the  commission  of  the  alleged  offense  he  was 
entitled  to  the  protection  of  the  law,  and  this 
means  a  fair  and  an  impartial  trial.  This  he 
has  not  had.  The  judgment  of  conviction  is 
therefore  reversed,  and  the  cause  remanded 
for  a  new  trial,  and  for  proceedings  consist- 
ent with  this  opinion. 


Babdbtown  So  G.  R.  Turnpike  Co.  v.  Rod- 

XAN  et  al. 
(Court  iif  Appeals  of  Kentu/eky.    June  7,  1890.) 
TcBNPnca  CoitPAmsa^Po-wajia  or  Dirbctobs^ 

CBANOB  of  TOIOrHoUBBS. 

1.  The  president  and  dlrectorB  of  a  turnpike 
company  authorized  by  statute  to  move  any  01  its 
gates  as  they  may  deem  right,  and  for  the  Interest 
of  the  road,  cannot,  as  long  as  they  act  in  good 
faith,  be  restrained  from  the  exercise  of  the  power, 
and  the  sale  of  the  abandoned  toll-bouses,  at  the 
suit  of  the  stockholders. 

2.  Under  Gen.  St  Ky.  1888,  o.  110,  { 1,  provid- 
ing that  a  turnpike  company  may  sell  land  acquired 
to  its  use  to  the  abutting  owners,  but  to  none  other, 
a  sale  to  others  by  the  directors  wlU  not  be  re- 
strained at  the  instance  of  the  stockholders. 

Appeal  from  circuit  court.  Nelson  county. 

"To  be  oflScially  reported." 

J.  D.  Wiokcliffe,  J.  W.  Thomas,  and  9. 3. 
Fulton,  for  appellant.  John  S.  KMey,  for 
appellee. 

Prtok,  J.  This  action  is  by  some  of  the 
stockholders  of  theBardstown  &  Green  River 
Turnpike  Road  Company  agHinst  that  com- 
pany, its  president  and  directors,  to  enjoin 
the  latter  from  making  an  improper  use  of 
the  corporate  property,  charging  waste  and 
other  mismanagement  of  the  corporate  funds. 
It  seems  that  the  board  of  directors  thought 
proper  to  remove  a  toll-gate  upon  its  ruad, 
known  as  "Gate  No.  1,"  to  the  north  side  of 
the  Beech  fork  of  Salt  river;  also  to  remove 
one  of  its  gates.  No.  2,  to  the  land  of  Dr. 
Elliot  next  to  Newhaven.  They  also  desired 
to  sell  a  toll-house  near  Muldraugh's  Hill,  in 
La  Bue  county,  on  the  same  pike.  It  is  in- 
sisted that  there  was  no  necessity  for  changing 
the  toll-gates,  or  for  selling  the  toll-house  iu 
La  Rue  county,  and  that  the  location  of  the 
toll  gates  and  houses  as  they  stood  before  the 
coutem  plated  removal  afforded  all  the  facili- 
ties for  collecting  the  toll,  and  that  no  reason 
existed  for  making  the  change.  The  testi- 
mony shows  clearly  that  a  change  of  the  gates 
nearer  to  Bardstown  and  Newbaven,  as  con- 
templated by  the  board  of  directors,  would 
catch  the  travel  of  neighborhoods  that  have 
used  the  road  for  a  long  time  without  paying 
toll,  and,  whether  just  or  not  to  these  locali- 
ties, the  company,  through  its  directors,  have 
the  right,  by  express  legislative  enactment. 
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to  make  the  change.  In  the  session  of  1887 
and  1888  the  legislature  passed  an  act  author- 
izing the  company  "to  remove  any  of  its 
gates,  and  establish  them  at  such  points  as 
they  may  deem  right,  and  for  the  best  interest 
of  the  road."  This  board  of  directors,  under 
this  authority,  removed,  or  proposed  to  re- 
move, the  gates.  They  have  been  guilty  of 
no  fraud,  or  made  any  disposition  of  the  cor- 
porate property  except  for  the  purposes  of 
the  road;  and  the  stockholders  have  no  right 
to  substitute  their  judgment  for  that  of  the 
board  of  directors  for  no  other  reason  than 
that  the  removal  of  the  gates,  in  their  opin- 
ion, was  unwise.  This  power  is  confided  to 
the  directory,  and.  so  long  as  they  act  in  good 
faith,  neither  the  chancellor  nor  the  stock- 
holders can  or  should  interfere  with  their  ac- 
tion. If  dissatisfied  with  the  present  board, 
a  new  one  should  be  elected.  The  remedy  is 
with  the  stockholders,  in  the  selection  of  the 
board  of  directors;  and  the  chancellor  ought 
not  to  have  interfered  to  prevent  the  removal 
of  the  gates.  They  propose  to  purchase  the 
land  of  Dr.  Elliott,  and  the  deed  would  have 
been  made  but  for  the  Injunction  in  this  case. 
Besides,  the  authority  to  remove  the  gates 
would  carry  with  it  the  right  to  provide  a 
house  in  which  the  gate-keeper  could  live. 
This  is  only  a  question  of  difference  as  to 
where  the  toll-gates  should  be  located,  and  of 
this  the  board  of  directors  must  be  the  judge. 

And,  as  to  the  sale  of  the  toll-house,  if  not 
necessary,  in  theoplnionof  the  board,  to  own 
it  or  to  keep  a  toll-gate  at  that  place,  there  is 
no  reason  why  It  should  not  be  sold.  The 
directors  did  not  exceed  their  powers  in  de- 
termining that  a  change  of  location  for  the 
toll  house  and  gates  was  proper,  or  that  a 
Bale  of  the  toll-house  in  La  Bue  would  prove 
beneScial  to  the  company.  They  had  the 
power  under  the  charter  to  remove  the  gates, 
and  to  sell  the  toll-house.  There  is  no  fraud 
alleged,  or  bad  faith  shown,  and,  in  the  exer- 
cise of  a  judgment  that  belongs  to  them,  they 
should  be  allowed  to  act. 

Our  attention  has  been  called  to  the  provis- 
ion of  the  General  Statutes  requiring  the 
company,  whereit  has  acquired  land  forils  use, 
to  make  disposition  of  it,  if  it  desires  to  sell, 
to  the  owner  of  the  adjoining  land,  and  pro- 
hibiting the  building  at  the  toll-gate  from 
being  used  as  a  residence  by  any  other  person 
than  the  toll-gate  keeper.  Oen.  St.  £y. 
1888,  c.  110,  §  1.  This  provision  was  doubt- 
less enacted  for  the  benefit  of  the  owner  of 
the  adjoining  land,  and  to  enable  him  to  re- 
purchase when  the  use  of  the  acquired  prop- 
erty is  abandoned  by  the  company.  He  is 
not  complaining  in  this  case;  and,  if  the  com- 
pany is  restrained  from  selling  this  property 
in  La  Bue,  it  necessitates  an  expenditure  of 
the  means  of  the  company  to  build  other  toll- 
houses, and  leaving  the  one  in  La  Bue  coun- 
ty unoccupied. 

It  may  not  be  wise  to  remove  the  gates,  or 
to  sell  the  abandoned  toll-house;  but  of  this 
the  board  of  directors  must  judge,  and  not  the 
chancellor.     We  perceive  no  reason  for  the 


injunction.  The  judgment  is  therefore  re- 
versed and  remanded,  with  directions  to  dis- 
miss the  petition. 


SOUTHWIOK  V.  QSBNZENBACH  et  ol. 
(Court  of  Appeals  of  Kentucfey.    June  10, 1890.) 

PXBXmON— PaBTIKS— 8A.I.B. 

1.  In  an  action  'by  some  of  the  devisees  of  a 
certain  lot  agaiast  tl>e  other  devtsees  to  have  the 
lot  sold  on  the  Kroand  of  Its  indivisibility,  the 
owners  of  an  undivided  Interest,  which  had  been 
mortgaged  by  the  devisee,  were  properly  made  de- 
fendants. Afterwards  an  amended  petition  was 
filed,  making  the  mortgagee  a  defendant,  and  he 
answered,  consenting  to  the  sale.  Held  tliat,  Mm 
sale  having  been  ordered  on  the  ground  set  up,  the 
purchaser  could  not  have  the  sale  set  aside  because 
the  answer  of  the  mortgagee  was  not  made  a 
cross-petition  against  the  owners  of  the  mortgaged 
Interest,  and  they  were  not  brought  before  the 
court  upon  it 

S.  As  the  sale  was  sought  by  the  devisees  sim- 
ply for  the  purpose  of  division,  no  appraisement 
was  necessary. 

8.  The  purchaser  could  not  object  that  the  In- 
choate right  of  dower  of  a  wife,  who  joined  in  a 
deed  of  the  land  more  than  50  years  before,  did 
not  pass  because  the  deed  was  not  recorded  in  the 
proper  time,  and  that  therefore  the  title  Was  de- 
fective; it  appearing  that  the  deed  was  eventually 
recorded,  and  that  tne  laws  in  force  at  the  time  of 
the  execntlon  of  the  deed  provided  that  deeds  re- 
corded at  anytime  should  thenceforth  be  as  effect- 
ual as  if  recorded  in  the  proper  time. 

Appeal  from  Louisville  law  snd  equity 
court. 

"Not  to  beoflScially  reported." 

Bamett,  Miller  &  Bamett,  for  appellant. 
O'Neal,  Jackson  &  Phelpi,  for  appellees. 

Holt,  J.  A  portion  of  the  devisees  of 
Valentine  Grenzentuch  brought  this  action 
against  the  others  for  a  sale  of  a  lot  devised 
by  him  to  them,  upon  the  ground  of  its  in- 
divisibility. Under  the  decree  of  sale  which 
was  obtained,  the  appellant,  Charles  Soutli* 
wick,  became  the  purchaser;  and,  failing  to 
comply  with  the  terms  of  the  sale,  he  was 
cited  by  rule  to  show  cause  why  he  should 
not  do  so.  His  response  presents  many 
grounds  fur  his  non-compliance.  They  were 
overruled,  and  he  has  appealed.  It  is  un- 
necessary to  consider  all  of  them.  Only  those 
mainly  urged,  and  which  seem  to  us  to  ha 
the  principal  objections  to  the  sale,  will  be 
noticed. 

One  of  the  devisees  died  after  mortgaging 
her  undivided  interest.  It  passed  to  her  two 
children,  who  were  named  as  defendants  in 
the  petition,  and  as  being  over  14  years  of 
age.  A  summons,  so  describing  them,  was 
issued,  and  properly  served  upon  them. 
Owing  to  their  then  age,  the  service  of  pro- 
cess, under  our  Code  of  Practice,  was  only  re- 
quired to  be  upon  them.  Their  father  was 
also  a  defendant,  however,  named  as  such  in 
the  same  summons,  and  it  was  also  served 
upon  him.  A  guardian  ad  litem  was.  after 
the  service  of  the  summons,  appointed  for 
them,  and  he  tiled  his  answer.  After  all  this 
had  occurred,  and  various  other  st^ps  had 
been  taken  in  the  action,  an  amended  peti- 
tion was  filed,  making  the  mortgagee  of  the 
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undivided  interest  a  party  defendant.  He 
answered,  consenting  to  the  sale,  setting  up 
Iiis  debt,  and  asking  tliat  it  be  paid  out  of 
ttiat  portion  of  ttie  proceeds  of  ttie  sale  per- 
taining to  the  interest  mortgaged  to  Iiim.  It 
is  now  urged  that  the  sale  should  be  set 
aside  because  the  answer  of  the  mortgagee 
was  not  made  a  cross-petition  against  the 
owners  of  the  mortgaged  interest,  and  they 
brought  before  the  court  upon  it.  This  ob- 
jection cannot  avail.  The  ground  of  the 
suit  was  the  indivisibility  of  the  property. 
This  was  proven,  and  the  sale  was  therefore 
autliorized;  the  devisees  having  been  proper- 
ly  brought  t)efore  the  court  upon  the  peti- 
tion. The  judgment  ordera  the  sale  upon 
this  ground.  Moreover,  it  properly  protects 
the  interest  of  all  parties  concerned  in  the 
proceeds  of  the  sale;  and,  whether  so  or  not, 
the  purchaser  could  not  complain  upon  this 
score,  the  mortgagee  having  consented  to  the 
sale,  and  the  object  of  the  amended  petition 
being  to  provide  merely  for  the  payment  of 
his  debt  out  of  the  proceeds. 

It  is  also  urged  that  the  property  was  not 
appraised.  One  sale  had  previously  been 
made,  and  by  consent  set  aside.  Prior  to  it 
the  property  had  been  appraised.  Some  15 
months  intervened  between  the  two  sales. 
It  is  unnecessary  to  consider,  however, 
whether,  owing  to  the  lapse  of  time,  another 
appraisement  would  have  been  necessary  If 
it  bad  been  a  sale  for  debt.  It  was  not.  It 
was  being  sold  for  the  purpose  of  division  at 
the  instance  of  its  owners,  and  no  appraise- 
ment was  therefore  required.  Wooldridge 
v.  Jacob's  Guardian,  79  Ky.  250;  Graves  v. 
Long.  87  Ky.  441. >  In  a  conveyance  of  the 
property  made  in  1837  by  a  remote  vendor, 
his  wife  had  joined  and  acknowledged  the 
deed;  but  it  was  not  recorded  or  lodged  for 
record  for  nearly  two  years  thereafter.  It  is 
urged  that  her  inchoate  right  of  dower  did 
not  therefore  pass,  and  that  the  title  is  defect- 
ive. As  she  was  then  a  married  woman,  and 
over  a  half  a  century  has  since  elapsed,  it  is 
not  probable  that  she  is  yet  alive.  There  is 
nothing  in  the  record  tending  to  show  wheth- 
er she  is  now  living  or  dead.  Section  4,  art. 
1,  c.  71,  of  the  General  Statutes,  providing 
that  the  period  within  which  an  action  for 
the  recovery  of  real  estate  may  be  brought 
shall  In  no  case  be  extended  by  reason  of  any 
death,  or  the  existence  of  any  disability,  be- 
yond 30  years  from  the  time  of  the  accrual  of 
the  right  to  sue,  does  not  conclude  the  right 
of  the  widow  to  sue  after  the  lapse  of  30  years 
from  the  time  of  the  conveyance,  without  re- 
gard to  when  the  husband  may  have  died. 
The  right  of  a  remainder-man  to  sue  does  not 
accrue  until  the  termination  of  the  particu- 
lar estate.  So,  too,  the  widow  cannot  sue 
until  the  death  of  the  husband.  Hence  the 
statute  supra  is  not  decisive  of  the  point 
urged. 

Waiving,  however,  any  presumption  which 
might  be  held  to  arise  from  the  long  lapse  of 

>»  a  W.  Rep.  997. 


time,  this  objection  to  the  title  is  not  well 
taken  upon  another  ground.  The  deed  of 
1837.  in  its  effect  and  force,  is  governed  by 
the  statute  law  then  in  force  in  this  state. 
Section  23.  c.  24,  liev.  St.,  which  took  effect 
in  1852,  provided  that  deeds  which  had  been 
or  might  be  legally  executed,  but  not  re- 
corded or  lodged  for  record  in  proper  time, 
might  be  proven  and  recorded,  and  be  as  ef- 
fectual thenceforth  as  if  they  had  been  re- 
corded in  proper  time;  but  "this  section  shall 
not  apply  to  the  deed  of  a  married  woman, 
unless  reacknowledged  by  her,  and  recorded 
thereafter  in  proper  time."  The  clause  in 
quotation  is  omitted  from  our  pi-esent  stat- 
ute, nor  does  the  exception  as  to  a /erne  covert 
appear  to  have  been  embraced  in  our  statute 
in  force  prior  to  1852.  The  law  then  in  ex- 
istence provided,  as  to  all  persons,  that  where 
deeds  had  been,  or  might  be  thereafter, 
proven  or  acknowledged,  but  not  lodged  for 
record  in  proper  time,  they  might  be  re- 
corded, and  should  thenceforth  be  as  effect- 
ual fur  a^l  purposes  as  if  they  bad  been  re- 
corded In  proper  time.  1  Moreh.  &  B.  St. 
453. 

The  record  does  not  show  that  Mauzy,  an- 
other prior  vendor,  had  a  wife  at  the  time  of 
the  conveyance  by  him;  nor  does  it  contain, 
so  far  as  we  find  after  a  careful  examination, 
anything  showing  any  right  by  any  "Mrs. 
Jarvis,"  or  that  any  such  person  ever  lived, 
or  even  a  reference  in  any  deed  or  otherwise 
to  any  claim  by  any  such  person.  So  far  as 
the  record  is  concerned,  she  is  altogether 
mythical. 

Five  years  had  elapsed  from  the  death  of 
the  testator  before  this  suit  was  brought. 
There  is  nothing  in  the  record  tending  to 
show  that  his  estate  had  not  been  settled,  or 
that  the  property  in  question  is  needful  for 
the  payment  of  his  debts.  Certainly,  the  ap- 
pellant's title  is  not,  therefore,  in  danger, 
even  if  It  be  true. 

The  petition  avers  that  the  daughter,  Mar- 
garet Grenzenbach,  died  single  and  intestate 
since  her  father's  death,  and  the  judgment 
of  sale  fully  and  definitely  describra  the 
property.  We  see  no  reason  for  reversing 
the  judgment  of  the  lower  oourt,  anc^it  is 
therefore  affirmed. 


EoQBN  «.  HnsTOir. 
ICourt  of  Appeals  of  KentwHey.  Jnne  19, 1890.) 

Uauar— Action  to  Reoovbb  Baox— Nbw  Con- 

nr&AOT. 

1.  The  maker  of  a  note,  which  had  been  mnniag; 
for  several  years,  at  the  time  of  the  payee's  death 
gave  bis  legatee  a  new  one  in  its  place,  which  he 
paid.  He  sued  the  legatee  to  recover  usurious  in- 
terest paid  to  his  testator,  the  original  payee. 
SelA,  that  plaintiff  could  recover,  as  the  ilieKal  in- 
terest had  been  added  to  the  new  note,  instead  of 
being  deducted  from  the  old,  and  to  that  extent  de- 
fendant had  collected  more  than  he  was  entitled  to. 

2.  The  action  is  not  against  the  estate  of  the 
original  payee,  but  solely  against  his  legatee ;  and 
the  affldavlt  and  proof  required  by  Gen.  St.  Ky. 
p.  451,  §  3R,  of  demands  against  the  estate, of  de- 
ceased persons,  Is  not  required.     lOOQlC 
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Appeal  from  circuit  coart,  Spencer  county. 

"Not  to  be  officially  reported." 

Gen.  St.  Ky.  p.  631.  c.  71,  §  4.  provides 
that  usurious  interest  may  be  recovered  by 
action  brouglit  within  one  year  after  paying 
it.  Chapter  89.  p.  451,  §  35,  provides  that  ail 
demands  against  the  estate  of  a  decedent 
siiall  be  verified  by  affidavit. 

Gilbert  &  Reasor,  for  appellant.  /.  A. 
Fulton  and  A.  P.  Narcourt,  fur  appellee. 

Lewis,  G.  J.  March  8. 1863,  appellant 
gave  his  note  for  $1,000  to  M.  £.  Huston, 
the  consideration  being  borrowed  money,  and 
executed  mortgage  on  land  to  secure  pay- 
ment. Yearly  interest  was  paid  on  the  note 
to  March  3, 1873,  a  few  days  after  which  date 
M.  B.  Huston  died,  when  appellee,  as  his  resid- 
uary devisee,  became  entitled  to  the  note. 
But  March  3,  1874,  it  was  canceled,  and  the 
mortgage  released,  and  in  lieu  thereof  a  new 
note  for  91,000,  bearing  interest  at  the  rate 
of  10  per  cent,  per  annum,  was  given  to  ap- 
pellee, and  another  mortgage  executed  on 
the  same  land  to  secure  it.  At  the  same  time 
a  note  tor  870  was  given  for  interest  on  the 
original  note  for  the  year  beginning  March 
8. 1873,  and  ending  March  8, 1874  The  last- 
mentioned  note,  for  $1,000  and  interest,  was 
paid  oS  and  canceled  in  October,  1887;  and  in 
April,  1888,  this  action  was  brought  to  re- 
cover the  amount  of  interest  paid  in  excess 
of  the  legal  rate,  which,  it  ia  alleged,  whs, 
from  1863  to  1874,  at  the  rate  of  8  per  cent, 
per  annum.  But  upon  motion  the  lower 
court  made  an  order  "that  so  much  of  the 
petition  as  seeks  to  recover  of  or  charge  de- 
fendant for  such  sums  in  the  way  of  usury 
as  may  have  been  actually  paid  to  M.  E. 
Huston,  defendant's  testator,  be  stricken 
from  the  petition,  and  suppressed." 

Inasmuch  as  the  stipulated  rate  of  10  per 
cent,  was  authorized  by  statute  existing 
March  3, 1874,  when  the  last  note  for  $1,000 
was  given,  it  is  manifest  the  effect  of  that 
order  of  court  was  to  defeat  any  recovery 
whatever  by  the  plaintiff,  except  possibly 
such  usury  as  may  have  been  in  the  note  for 
$70  mentioned ;  and  the  queetiun,  therefore, 
to  coD^ider,  is  whether  such  order  was  proper. 
In  iMtzpalrick  v.  Apperson's  Ex'x,  79  Ky. 
272,  it  was  held  that  the  mere  change  of  the 
payee,  or  even  of  apart  of  the  obligors,  is  not 
a  payment  of  the  usury,  but  the  creation  of  a 
new  contract;  and,  if  the  usury  on  the  old 
debt  be  carried  into  the  new  contract  so  us  to 
constitute  any  part  of  the  sum  agreed  to  be 
paid  by  it,  on  the  plea  of  the  debtor  the  us- 
ury should  be  extracted.  And  in  Rudd  v. 
Bank,  MS.  opinion,  (May  26,  1880,)  it  was 
held  that,  "to  the  extent  that  usury  is  em- 
braced in  the  debt,  and  so  long  as  it  can  be 
traced,  the  new  obligHtion  given  in  discharge 
of  the  old  indebtedness  is  without  considera- 
tion. "  It  does  not  make  any  difference  how 
change  of  the  payee  occurs, — whether  by  tis- 
signment  for  valuable  consideration,  or,  as 
in  this  ciise,  by  devise, — to  the  extent  a  note, 
when  sued  on,  whether  by  the  original  holder 


or  a  devisee  or  assignee,  contains  usury,  or 
to  the  extent  usury  on  an  old  debt  becomes 
part  of  a  new  note  in  the  hands  of  an  heir  ur 
devisee,  recovei-y  may  be  abated  and  lessened. 
The  same  principle  was  reiterated  in  Ken- 
dall V.  Crouch,  11  S.  W.  Kep.  587.  where  it 
was  said  payments  made  on  a  note  will  al- 
ways be,  at  election  of  the  debtor,  treated  as 
payments  of  legal  interest,  and  piv  tanto  of 
the  principle,  however  they  may  have  been 
applied  by  the  creditor;  and  such  election 
may  be  made  when  the  note  is  sued  on,  by 
pleading  usury;  or,  within  one  year  after  the 
note  has  been  paid  off  and  canceled,  the  debt- 
or may  sue  for  and  recover  the  usury  back. 
It  was  not  necessary  for  the  plaintiff  in  this 
ease  to  make  affidavit  and  proof  required  by 
statute  of  demands  against  estates  of  de- 
ceased persons,  because  the  claim  of  the 
plaintiff  is  not  a  demand  against  the  estate 
at  M.  £.  Huston,  deceased.  What  the  plain- 
tiff is  here  seeking  to  recover  is  the  amount 
of  the  note  paid  by  him  in  excess  of  that  for 
which  there  was  a  legal  consideration;  for, 
to  the  extent  usury  paid  on  the  old  became 
part  of  the  new  note,  appellee  had  collected 
of  appellant  what  he  was  not  entitled  to,  and 
the  latter  has  the  right  to  recover  it  back 
from  liim,  and  can  look  to  no  other  person 
or  source  for  it.  Consequently  the  demand 
is  against  him  alone.  There  is  evidence  tend- 
ing to  show  there  was  usury  paid  on  tbe  old 
note,  which,  if  properly  applied,  would  les- 
sen the  amount  appellee  had  a  right  to  re-  - 
cover  on  the  new  note;  but  bow  much,  it  is 
not  necessary  to  now  decide,  as  it  may  be 
more  properly  ascertained  by  reference  to  a 
commissioner.  The  judgment  is  reversed, 
and  cause  remanded  for  proceedings  accord- 
ing to  this  opinion. 


BoswoRTn  o.  City  or  Mx.  Steruno. 

(Court  of  AppeaU  <^f  KervtuOeu.    June  18, 1890.) 

Advbrri  Possbbsion — Btbbitb. 

1.  Act  1878,  (Oen.  Bt  Ky.  887,)  requiring  wrlb- 
ten  notice  from  the  person  in  possession  of  aoj 
street  or  alley  to  tbe  town  council  that  his  posses- 
sion is  adverse,  In  order  to  start  the  running  of 
tlie  statute  of  limitations,  applies  to  those  in  pos- 
session of  any  street  at  the  time  of  its  passage,  if 
the  pbssessioa  had  not  then  ripened  into  title. 

8.  A  cdty  cannot  recover  a  strip  of  land  ia- 
olosed  and  oconpied  by  defendants  for  90  years, 
during  whioh  time  the  city  had  paved  in  front  of 
the  strip,  and  made  no  claim  to  it,  reoogolzing  de- 
fendant's title. 

Appeal  from  drcoit  court,  Montgomery 
county. 

"Nut  to  be  officially  reported." 

lAwU  Apperson  and  Wm.  H.  Holt,  for  ap- 
pellant.    Ed,  C.  Orear,  for  appellee. 

Fbtob,  J.  This  action  was  instituted  by 
the  city  of  Mt.  Sterling  against  Sallie  D. 
Bos  worth  and  others  to  recover  a  small  strip 
of  land  in  the  possession  of  tbe  defendants, 
and  which  is  alleged  constituted  a  part  of  one 
of  the  streets  of  that  dly,  and  had  been  with- 
out right  inclosed  by  the  defendants.  The 
case  was  brought  and  tried  in  aooutt  of  eq- 
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ulfy.  and  judgment  rendered  for  the  dty. 
Tbf>  testimony  conduces  to  show  tbHt  the 
strip  of  land  in  dispute  had  been  originally 
a  part  of  one  of  the  streets;  and,  on  the  other 
band,  it  appears  that  the  defendants,  and 
those  from  whom  they  derived  title,  had  in- 
closed that  land  as  a  part  of  the  lot  adjoining, 
and  have  used,  possessed,  and  claimed  it  hs 
their  own  for  the  period  of  20  years.  The 
statute  of  limitation  was  pleaded  as  a  de- 
fense to  the  action.  After  the  defendants 
bad  been  In  the  possession  of  this  ground, 
with  an  actual  inclosure,  for  the  period  of  11 
years,  claiming  it  as  their  own,  the  act  up- 
on which  the  recovery  was  based  was  enacted 
by  the  legislature.  This  act  was  passed  in  De> 
cember,  1873,  and  is  found  under  the  title  of 
"Limitation  of  Actions."  Gen.  St.  687.  The 
substance  of  this  statute  is  that  limitation 
"shall  not  be^into  run  in  respect  to  actions  by 
any  town  or  city  for  the  recovery  of  any  street, 
alley,  or  other  public  easement,  or  any  part 
of  either,  *  •  *  until  the  trustees  or  the 
council  or  the  corporation  •  *  «  have 
been  notified  in  writing  by  the  party  in  pos- 
session, or  about  to  take  possession,  to  the 
effect  that  such  possession  will  be  adverse  to 
the  right  or  title  of  such  town  or  city."  The 
possession  is  deemed  amicable  until  the  no- 
tice is  given. 

Under  the  title  "  Construction  of  Statutes, " 
it  is  provided  that  no  part  of  this  revision  is 
retrospective,  unless  expressly  so  declared. 
Id.  c.  21,  §  14.  It  is  insisted  for  the  appel- 
lant tliat,  the  entry  having  been  made  prior 
to  the  adoption  of  the  General  Stntutee,  that 
the  provision  in  reference  to  limitation  has 
no  application  to  this  case,  and  to  determine 
otherwise  would  aSect  an  existing  right. 
The  statute  applies  to  the  party  in  possession, 
as  well  as  to  one  about  to  take  possession; 
and,  besides,  there  nun  be  no  retrospective 
operation  of  the  statute  had,  because  no  right 
had  vested;  and  the  title,  if  saeh  is  the  case, 
being  in  the  city,  the  latter  could  have  recov- 
ered the  possession  of  what  rightfully  be- 
longed to  it  The  possession  had  not  ripened 
into  a  title  when  the  statute  was  enacted; 
and,  if  the  title  was  in  the  city,  no  right  of 
the  appellant  was  affected  by  it.  The  plead- 
ings, however,  in  this  case  deny  title  in  the 
city,  and  from  the  character  of  tlie  proof  be- 
fore us  it  seems  that  the  city  did  not  even 
know  the  location  of  its  street,  or  the  par- 
ticular boundary,  ttova.  the  year  1862  until 
this  action  was  instituted,  some  20  years  aft- 
er the  vendors  of  the  party  now  in  posses- 
sion had  inclosed  what  is  now  claimed  to  be 
a  part  of  the  street;  and  to  adjudge  title  in 
the  plaintiff  leaves  the  dwelling  of  the  de- 
fendant on  the  line  of  the  street  with  no 
front;  and  this,  after  pavements  had  been 
made  under  the  supervision  of  the  street 
commissioner,  and  with  no  claim  to  apprise 
purchasers  of  the  nature  of  the  title.  There 
is  the  testimony  of  one  witness  who  says  that 
years  ago,  when  the  strip  of  land  was  in- 
closed, the  party  then  in  pcssession  stated 
that  its  occupation  was  only  temporary;  but 


on  cross-examination  he  seems  to  have  been 
mistaken  as  to  the  locality.  With  this  testi- 
mony in,  and  while  the  doctrine  of  estoppel 
should  not  be  applied  so  as  to  aid  the  defense 
of  the  statute,  we  are  disposed  to  adjudge  that 
the  boundary  line  is  where  the  defendant's 
fence  runs.  Its  recognition  for  20  years  is 
sufficient  to  counteract  the  testimony  for  the 
city  in  this  regard.  The  judgment  is  there- 
fore reversed,  with  directions  to  dismiss  the 
petition. 

Holt,  J.,  not  sitting. 


Carter  v.  Comhonwraltk, 
(Court  <tf  Appealt  of  Kentu<3q/.  June  13,1890.) 
Cbbdibiutt  op  Witnbsb. 
On  trial  for  murder,  where  witnesses  for 
the  state  in  their  chief  examination  disclose  the 
fact  that  they  were  bawds  at  the  time  of  the  occur- 
renoe  to  which  they  are  teatifTlDK,  aod  defendant 
on  cross-examination  elicits  and  emphasizes  the 
same  fact.  It  is  competent  for  the  commonwealth, 
in  support  of  their  credibility,  to  Introduce  evi- 
denoe  that  the  women  have  slnoe  abandoned  their 
evil  ways,  and  ore  leading  respectable  Uvea. 

Appeal  from  circnit  court.  Graves  county. 
"To  be  officially  reported." 
Smith  (£  Robbing,  for  appellant.    P.  W. 
ETardin,  for  the  Commonwealth. 

Bennktt,  J.  MoUie  Miller  and  Nannie 
Sawyer,  two  bawds,  occupied  a  bouse  togeth- 
er near  MayBeld,  Ky.  They  received,  at  all 
hours,  men  at  this  bouse.  About  sundown 
on  the  5th  day  of  October,  1888.  Trafford, 
in  a  drunken  condition,  visited  said  females 
at  this  house,  and  proposed  to  spend  the 
night  with  one  of  them;  but  they  disagreed 
as  to  the  price.  Not  long  after  the  appear- 
ance of  Trafford  at  said  house,  the  appellant 
and  two  other  men  came, — not  all  togetlier, 
however.  While  this  crowd  was  there,  Traf- 
ford exhibited  his  money.  He  was  very 
drunk.  The  appellant  said  to  one  of  the  men 
that  he  had  caught  a  sucker, — referring  to 
Trafford, — and  he  would  pull  him.  After 
awhile  Trafford  left  the  house,  and  the  appel- 
lant, in  a  few  minutes  afterwards,  also  left. 
About  a  half  or  three-qnarters  of  an  hour 
afterwards,  the  appellant  returned  to  the 
house,  and  stated  to  these  women  that  he 
had  killed  Trafford,  and  exhibited  the  money 
which  he  said  be  had  taken  from  Trafford^ 
person.  The  next  morning  Traffoni's  body 
was  found,  early,  in  the  woods.  He  had 
been  killed  in  the  manner  as  described  by  the 
appellant  to  these  women.  The  loiided  stick 
with  which  Trafford  had  been  struck  was 
found  by  his  side.  The  appellant,  according 
to  the  testimony  of  Mrs.  Lewis,  was  seen 
with  this  stick  the  evening  before.  The  ap- 
pellent  was  convicted  of  the  crime  of  murder- 
ing Trafford,  and  bis  punishment  fixed  at 
death. 

These  female  witnesses.  In  their  examina- 
tion in  chief,  stated,  in  connection  with  their 
account  of  the  events  leading  to  the  tragedy, 
that  tbeiy  were  at  the  time  inmates  of  a  bawdy- 
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house.  The  appellant,  by  bis  cross-exam inar 
tioD,  elicited  the  same  fact.  Thereupon  the 
commonwealth  introduced  proof  to  the  effect 
that  since  said  time  they  had  abandoned  that 
life.aod  were  then  condaoting  themselves  as 
respectable  women.  The  credibility  of  a  wit- 
ness may  be  attacked  by  proof  of  bis  bad 
moral  character.  The  fact  that  these  females 
were,  at  the  time  of  the  occurrence,  bawds, 
was  a  proper  subject  of  inquiry  by  the  appel- 
lant, as  an  attack  upon  their  general  moral 
clmracter,  in  order  to  effect  their  credibility 
as  witnesses.  This  having  been  done  by  the 
appellnnt,  it  gave  the  commonwealth  the 
right  to  show  that  they  had  abandoned  their 
evil  practices,  and  at  the  time  of  trial  were 
respectable  women.  The  fact  that  their  bad 
moral  character  was  elicited  on  cross-exami- 
nation, and  was  merely  a  repetition  of  what 
the  witnesses  had  previously  voluntarily  said, 
makes  no  difference.  The  effect  of  the  cross- 
examination  was  to  give  prominence  to  the 
fact  of  the  bad  character  of  these  parties,  and 
the  purpose,  evidently,  was  to  assail  their 
characters.  It  was  like  joining  in  the  pur- 
suit of  a  person.  The  person  thus  joining 
could  not  excuse  himself  upon  the  ground 
that  others  were  pursuing,  or  that  the  indi- 
vidual was  himself  running.  Here  the  wit- 
nesses had,  in  telling  the  story  of  the  tragedy, 
to  refer  to  their  own  degredation.  The  ap- 
pellant on  cross-examination  seizes  hold  of 
that  fact,  evidently  for  the  purpose  of  em- 
phasizing the  fact  of  their  degraded  condition, 
in  order  to  aiTect  their  credibility.  He  cer- 
tainly joined  in  the  pursuit.  There  was  no 
proof  tending  to  show  that  the  appellant  in 
any  way  encouraged  the  two  witnesses  to  ab- 
sent themselves.  The  proof  of  the  fact  that 
they  did  absent  themselves  was  therefore  in- 
competent, but  it  did  not  prejudice  the  sub- 
stantial rights  of  the  appellant.  The  judg- 
ment is  afiSrmed. 


CoLLiVEK  c.  Commonwealth. 
(Court  qJ  Appeals  of  Kentucity.    Jana  19,1890.) 

FOROEBT — FORHXK  JbOFARDT. 

On  a  trial  for  forging  an  order  for  the  pay- 
ment of  money,  evidence  that  defendant  had  m- 
creased  the  amount  for  which  it  was  drawn  by  the 
insertion  of  an  additional  figure  will  sustain  a  con- 
viction under  an  indictment  charging  him  with 
forging  the  entire  instrument;  and,  after  a  with- 
drawal of  the  case  from  the  jury,  defendant  can- 
not again  be  tried  under  another  indictment 
charging  him  with  having  forged  the  order  by 
increasing  its  amount. 

Appeal  from  circnit  court,  Montgomery 
county. 

"To  be  officially  reported." 

Comeliaon  <&  MeKee,  for  appellant.  P. 
W.  Hardin,  for  the  Commonwealth. 

Bennbtt,  J.  This  is  an  appeal  by  the  ap- 
pellant from  judgment  sentencing  him  to 
confinement  in  the  penitentiary  for  the  crime 
of  forging,  etc.  The  only  ground  relied  on 
for  reversal  is  that  the  court  refused  to  sus- 


tain the  appellant's  plea  of  twice  in  jei^HiTdy 
for  the  same  offense.    The  instrument  of 
writing  said  tohsTO  been  forged  by  tl)eiq>pel'- 
lant  is  as  follows:    "Mr.  J.  C.  King,  pay  to 
bearer  S1.75  cents  till  to-morrow  evening, 
&  oblige,  Dan.  Hallebin."    The  first   in- 
dictment charged  that  the  appellant  forg«!d 
and  counterfeited  the  entire  body  of  this  in- 
strument, as  well  as  that  of  the  signature 
thereto.     To  this  indictment  a  plea  of  not 
guilty  was  entered,  and  a  jury  was  selected 
and  sworn  to  try  the  issue;  and,  the  proof 
having  been  heard  in  part,  the  court,  over 
the  objections  of  the  appellant,  withdrew  the 
case  from  the  trial  jury,  and  referred  it   to 
another  grand  jury,  which  found  a  new  in- 
dictment, charging  the  appellant,  in  sub- 
stance, with  having  committed  the  crime  of 
forgery  by  writing  the  figure  "1"  just  before 
the  figures  "75,"  so  as  to  make  the  order  read 
"01.75  cents,"  instead  of  "75  cents,"  for 
which  sum  it  was  given.    The  alleged  alter- 
ation in  the  particular  last  mention  was  an 
actual  occurrence.     These  two  indictments 
set  out  substantially  tlie  same  offense.    The 
facts  alleged  in  the  second  indictment,  and 
proven  on  the  trial,  were  competent  evidence 
under  the  first  indictment,  and  were  suffi- 
cient to  liave  sustained  a  verdict  of  guilty 
under  said  indictment.    It  was  alleged  in 
the  first  indictment  that  the  whole  order  was 
forged;  but  it  turned  out  that  only  a  part  of 
it  was  forged,  to-wit,  the  insertion  of  the 
figure  "1,"  as  representing  one  dollar;  there- 
by making  the  order  read  "81.75  cents,"  in- 
stead of  "75  cents."     This  fact,  under  the 
allegation  (in  the  first  indictment)  that  the 
order  was  forged  for  the  whole  amount,  ooald 
have  been  proven ;  and  the  proof  of  this  tatb 
would  have  authorized  a  verdict  of  guilty. 
Therefore  the  appellant   was  twice  put  in 
jeopardy  for  the  same  offense,  which  is  not 
allowable.    Tlie  judgment  is  reversed,  with 
directions  to  grant  a  new  trial  and  dismias 
the  indictment. 


Gavanaugh  e.  Bmtt. 

(Court  cf  Appeals  of  Kentuctcy.    June  17, 1800.) 

LonTATioii  or  Actions— Fiu.ci) — ^Flbabhto. 

1.  Under  Q«n.  St.  Ky.  c.  71,  art.  3,  t  6,  provld- 
ing  that  an  action  for  relief  against  fraud  or  mia- 
taSe  must  be  commenced  within  5  years  after  the 
discovery  thereof,  and  shall  be  barred  in  any  event 
after  10  years  from  the  time  of  making  the  fraud-  ^ 
ulent  contract,  an  action  to  set  aside  a  oonveyaace  V 
as  fraudulent,  and  to  subject  the  property  to  th« 
payment  of  a  judgment  against  the  grantor,  will  be 
barred  after  6  yean  from  the  time  when,  by  the  ex- 
ercise of  reasonable  diligence,  ha  should  have  dis- 
covered the  fraud. 

2.  Under  Qen.  St.  Ky.  o.  71,  art.  4,  {21,  provid- 
ing that,  where  an  act  necessary  to  save  a  right  is 
suspended  by  lawful  restraint,  the  duration  Uiere- 
of  shall  not  oe  estimated  in  the  application  of  any 
statute  of  limitations,  the  superseding  of  a  judg- 
ment on  appeal  suspends  the  running  of  the  statnta 
of  limitations  against  an  action  to  set  aside  a  f  rand- 
nlent  deed  and  enforce  the  judgment  against  the 
property  conveyed  thereby. 

S.  It  is  not  an  abuse  of  discretion  for  the  lower 
court  to  reject  a  pleading  tendering  a  new  issue 
after  the  pleadings  have  been  made  up,  where  it 
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appears  that  the  fact  pleaded  was  known  to  aiipet 
lee  before  the  action  was  commenced. 

Appeal  from  the  Louisville  law  and  equity 
court. 

"To  be  otflcially  reported." 

H.  M.  Lane,  for  appellant.  Andrew  A. 
Haggln  and  John  R.  I>oughan,,toT  appellee. 

Holt,  J.  Tlie  appellee,  Josepb  Britt,  ob- 
tained a  judgment  in  the  Jefferson  court  of 
common  pleas  on  May  1,  1872,  against  John 
Cavanaugh,  the  husband  of  the  appellee, 
Catharine  Cavanaugh.  An  appeal  was  taken 
to  this  court,  and  the  judgment  superseded. 
The  appeal  was  dismissed  in  1878.  The 
mandate  of  this  court  was  filed  in  the  lower 
court  on  April  6,  1878;  an  execution  sued 
out  upon  the  judgment,  and  returned,  "No 
property,"  on  May  2,  1878.  November  5, 
1873,  the  husband  made  a  conveyance  of  all 
his  property  to  the  appellant.  It  was  a 
sweeping  transfer.  No  property  was  de- 
scribed. It  conveyed,  or  at  least  attempted 
to  convey,  to  her,  all  the  property  of  her 
husband,  of  every  description.  The  recited 
consideration  is  love  and  affection.  This  ac- 
tion was  brought  by  the  appellee  on  Decem- 
ber 7,  1887,  to  set  aside  the  deed  as  not  only 
voluntary,  but  actually  fraudulent,  and  to 
subject  to  the  payment  of  the  judgment  tour 
lots  of  laud  which  the  debtor  owned  at  the 
time  of  its  rendition,  and  which  are  now 
claimed  by  the  appellant  under  the  deed  from 
her  husband. 

Several  defenses  are  pleaded.  Among 
them  is  payment.  There  is  no  evidence 
however,  to  support  this  plea.  Also,  that 
there  was  not  only  a  good,  but  a  valuable, 
consideration  for  the  deed.  It  is  evident, 
however,  that,  if  not  actually  fraudulent,  it 
was  constructively  so,  as  to  the  existing 
creditors  of  the  grantor,  and  at  beat  but  a 
voluntary  conveyance. 

The  grantee  iilso  relies  upon  not  only  the 
five,  but  the  ten,  years  statute  of  limitation 
as  to  actions  seeking  relief  for  fraud;  and 
whether  the  conveyance  to  her  ia  protected 
by  the  lapse  of  time  is  the  only  real  question 
in  the  case.  Under  oar  statute,  an  action 
for  relief  upon  the  ground  of  fraud  or  mis- 
talce  must  be  commenced  within  five  years 
after  the  cause  of  action  accrues;  and  sec- 
tion 6,  art.  3,  c.  71,  Gen.  St.,  says:  "In  ac- 
tions for  relief  for  fraud  or  mistake,  or  dam- 
ages for  either,  the  cause  of  action  shall  not 
be  deemed  to  have  accrued  until  the  discov- 
ery of  the  fraud  or  mistake;  but  no  such  ac- 
tion shall  be  brought  ten  years  after  the  time 
of  making  the  contract,  or  the  perpetration  of 
the  fraud."'  The  five-years  provision  of  the 
statute  merely  perfects  the  first  clause  of 
this  section,  and  fixes  the  limitation  as  five 
years  from  the  discovery  of  the  fraud;  or,  as 
construed  by  this  court,  as  five  years  from 
the  time  when  the  creditor,  in  the  exercise 
of  ordinary  diligence,  sliould  have  discov- 
ered it.  Dye  V.  Holland,  4  Bush,  635.  The 
legislature  has  seen  fit — and  wisely,  no  doubt 
— ^to  also  provide  that  an  action  to  annul  a 


eoavayance  as  fraudulent  as  to  antecedent 
creditors  is  barred  in  tma  years  after  its  exe- 
cution, regardless  of  the  time  when  the 
creditor  may  discover  the  fraud.  This  ap- 
plies to  constructive,  as  well  as  actual, 
frauds.  It  was  intended  to  quiet  old  trans- 
actions, and  to  fix  a  time  beyond  which  the 
parties  should  not  contend  as  to  when  the 
fraud  was  discovered.  It  would  be  unrea- 
sonable to  suppose,  however,  that  it  in- 
tended, when  it  so  limited  the  time,  that  the 
creditor  should  be  barred  of  bis  action  at  the 
end  of  it,  if,  during  that  period,  some  other 
provision  of  law  had  prevented  him  from 
bringing  it.  In  the  case  now  before  us  the 
debtorsuperseded  the  judgment.  It  remained 
so  until  April,  1878.  This  deprived  the  ap- 
pellee of  the  right  to  bring  any  action  look- 
ing to  the  collection,  or  even  the  protection, 
of  his  judgment.  The  superseding  of  it  pre- 
vented any  step  in  that  direction.  This  con- 
dition resulted  from  the  act  of  the  debtor, 
who  was  a  necessary  party  to  any  suit  to  an- 
nul his  conveyance.  The  law  gave  him  the 
right  to  thus  stop  his  creditor  from  proceed- 
ing to  collect  his  demand;  and  it  would  be 
unreasonable  to  permit  him  to  exercise  this 
right,  and  then  allow  one  holding  under  a 
fraudulent  conveyance  from  him  to  claim 
that  the  time  during  which  the  right  to  sue 
had  been  thus  suspended  should  be  estimated 
as  a  part  of  the  limitation.  This  would  bar 
the  creditor  of  a  right  by  lapse  of  time, 
when,  during  the  same  time,  he  was  forbid- 
den by  law  from  exercising  the  right,  and 
would  have  been  in  contempt  of  court  if  he 
had  attempted  to  do  so.  It  was  decided  in 
Johnson  v.  Williams,  82  Ky.  45,  that,  after  a 
judgment  has  been  obtained  and  superseded 
by  the  debtor,  the  creditor  has  no  right  to 
bring  an  action  upon  it,  and  protect  it  by 
suing  out  an  attachment  against  the  debtor's , 
property.  He  cannot  harass  the  debtor  with 
another  suit  while  the  judgment  is  thus  sus- 
pended, and  the  right  to  it  in  question.  This 
being  so,  it  is  not  supposable  that  such  a 
solecism  exists  in  the  law  as  to  say  that  one 
must  exercise  a  right  within  a  certain  period, 
or  he  shaU  be  barred  from  doing  so,  when, 
during  that  same  time,  it  forbids  the  exercise 
of  the  right.  Moreover,  section  21,  art.  4,  o. 
71,  Gen.  St.,  provides:  "In  all  cases  where 
the  doing  of  an  act  necessary  to  save  any 
right  or  benefit  is  restrained  or  suspended  by 
injunction,  or  other  lawful  restraint,  vacan- 
cy in  office,  absence  of  an  officer,  or  his  re- 
fusal to  act,  the  time  covered  by  the  injunc- 
tion, restraint,  vacancy,  absence,  or  refusal 
to  act  shall  not  be  estimated  in  the  applica- 
tion of  any  statute  of  limitation."  In  the 
case  of  Phillips  v.  Shipp,  81  Ky.  436,  to 
which  we  have  been  referred,  the  judgment 
sought  to  be  enforced  against  property  in  the 
hands  of  a  voluntary  grantee  bad  not  been 
superseded. 

While,  however,  ten  years  had  not  elapsed 
before  the  bringing  of  this  action  during 
which  the  appellee  could  have  brought  it, 
yet  over  nine  years  liad;  and,  the  limitation 
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of  five  years  being  aptly  pleaded,  the  burden 
rested  upon  the  appellee,  by  proper  pleading, 
and  evidence  in  support  of  it  if  denied,  to 
avoid  the  effect  of  the  plea.  His  reply  merely 
avers  that  he  did  not  discover  the  fraud  un> 
til  within  five  years  before  the  bringinj^  of 
the  action.  His  testimony  only  goes  that  far, 
and  according  to  the  repeated  ruling  of  this 
court  it  is  Insuflicient.  In  such  a  case  it  la 
incumbent  upon  him  to  reply,  not  only  that 
be  did  not  discover  the  fraud  within  five 
years  before  the  Institution  of  his  action,  but 
that  the  exercise  oT  ordinary  diligence  upon 
his  part  would  not  have  led  to  the  discov- 
ery; and,  If  his  replication  be  denied,  be 
must,  by  testimony,  present  a  state  of  case 
showing  that  the  exercise  of  such  diligence 
by  him  would  have  been  of  no  avail.  Zack- 
ay's  Adm'r  v.  Hicks,  7  Ky,  Law  Bep.  755; 
Cotton  V.  Brown,  4  S.  W  Bep.  294;  Woods 
▼.  James.  9  S.  W.  Bep.  513. 

While  the  recording  of  the  con  veyance  may 
not  have  operated  as  constructive  notice  to 
the  appellee  of  its  existence,  he  being  an  an- 
tecedent creditor,  yet  it  is  a  circumstance 
which  may  be  considered  in  determining 
when  the  discovery  of  the  fraud  might,  by 
the  exercise  uf  ordinary  care,  have  l>een  made. 
A  creditor  has  the  right  to  regard  the  condi- 
tion  of  bis  debtor  when  the  debt  was  created 
as  continuing;  but  he  has  no  right  to  shut 
bis  eyes,  and  then  say  that  he  did  not  dis- 
cover the  fraud  until  within  five  years  before 
the  bringing  of  bis  action.  It  so,  then  his 
negligence  would  often  work  -great  hardship 
to  voluntary,  but  innocent,  grantees.  If  the 
circumstances  surrounding  him  are  sufficient 
to  lead  one  of  prudent  mind,  in  the  exercise 
of  ordinary  diligence,  to  discover  the  changed 
financial  condition  of  his  debtor,  then  be  is 
required  to  exercise  that  diligence  within  a 
•  certain  time,  or  hold  his  peiice.  In  this  in- 
stance the  creditor  resided  in  the  county 
where  the  deed  was  made,  at  the  time  of  its 
execution.  It  is  true,  he  moved  to  another 
county,  not  very  distant,  not  long  after;  but 
he  returned  in  1882,  and  yet  his  action  was 
not  brongbt  until  five  years  thereafter.  He 
bad  a  return  of  nulla  bona  as  early  as  1878, 
and  his  long  delay  implies  laches  upon  his 
part,  which  his  own  testimony  in  no  way  ex- 
cuses. Opportunity  should  not,  tbei-efoi-e, 
be  given  for  an  effort  to  cure  the  defective 
pleading. 

The  appellee  complains,  by  a  cross-appeal, 
of  the  rejection  by  the  lower  court  of  an 
amended  petition  assailing  the  conveyance 
to  the  appellant  as  void  for  want  of  descrip- 
tion of  the  property  conveyed.  It  was  ten- 
dered after  the  pleadings  had  been  fully 
made  up,  and  was  based  upon  a  fact  known 
to  the  appellee  when  he  brought  his  action. 
This  court  cannot,  therefore,  hold  that  the 
court  below  abused  its  discretion,  even  con- 
ceding the  sufiiciency  of  the  proposed  plead- 
ing. The  judgment  is  affirmed  upon  the 
cross-appeal,  and  reversed  upon  the  main  ap- 
peal, with  directions  to  dismiss  the  appellee's 
petition. 


Vanubter  o.  Vanhetbr's  Absiokee. 
(Court  qf  Appeala  of  Kentucky.  June  U,  1890.) 
Homestead — Katuhb  and  Bxtbitt  of  Riobt. 
Under  Gen.  8t.  E7.  c.  SS,  i  9,  exempting  from 
forced  sale,  as  a  homestead,  a  debtor's  land,  inclod- 
iog  the  dwelling-house  and  appnrtenanoes,  not  ex- 
ceeding $1,000  in  valne,  a  debtor  who  occupies  his 
wife's  land  as  a  homestead,  In  which  he  has  an 
estate  by  the  curtesy  exceeding  $1,000  in  value,  can- 
not olauu.  In  addition,  a  homestead  in.  adjoining 
land  to  whloh  he  has  tiUe  in  fee. 

Appeal  from  circuit  court,  Clark  county. 
"Not  to  be  officially  reported." 
Leelwnd  Hathaway,  for  appellant.     /.  If. 
Cardtoell,  for  appellee. 

BENNErrr,  J.  The  appellant  assigned  all 
his  estate  to  W.  Miller  for  the  equal  benefit 
of  bis  creditors,  reserving  to  himself  a  right 
of  homestead,  etc.  He  owned  110  acres  of 
land  in  fee,  and  his  wife  owned  150  acres  of 
land  adjoining  this  110  acres;  he  owning  a 
curtesy  rigbt  therein  which  whs  worth  mora 
than  81,000.  On  this  land  the  appellant 
lived;  and  had  bis  homestead,  at  the  time  of 
the  assignment.  He  claimed  a  homestead  in 
his  own  tract  of  land,  in  addition  to  his  right 
in  his  wife's  land;  but  the  court  would  not 
allot  it  to  him,  upon  the  ground  that,  as  he 
owned  a  life-interest  in  his  wife's  land  which 
was  worth  as  much  as  $1,000,  and  as  he  was 
living  on  said  land  as  a  home,  he  couid  not 
claim  a  homestead  in  his  own  adjoining  tract, 
upon  which  he  did  not  live. 

The  object  of  the  law '  was  to  exempt  from 
forced  sale,  etc.,  a  debtor's  homestead,  not 
exceeding  $1,000  in  value,  to  enable  him  to 
support  and  care  for  his  dependent  family. 
In  this  case  the  appellant  owned  two  freehold 
estates, — the  one  a  life-estate,  the  other  an 
estate  in  fee.  The  former  he  lived  upon  as  a 
home,  and  his  right  to  live  upon  it  for  life 
as  a  home  was  as  absolute  as  was  his  right  to 
live  upon  the  hitter  for  life.  It  is  his  rigbt 
to  a  homestead  for  the  support  of  his  family, 
and,  after  his  death,  his  widow  and  in- 
fast  children's  right,  that  the  law  contem- 
plates. Here  the  appellant's  right  is  secured 
during  his  life,  and  at  his  death  the  widow. 
In  right  of  herself  and  dependent  family,  ia 
entitled  to  a  homestead.  So  all  the  rights,  aa 
appears  from  existing  facts,  that  the  law  con- 
templates, are  secured.  The  contingencies 
suggested  that  may  alter  these  rights  may 
never  arise.  It  is  not  presumed  that  they 
will.  The  case  must  be  deterntined  by  ex- 
isting facta.  According  to  these  facta,  the 
appellant's  rights  under  the  homestead  law  are 
amply  secured.  If  we  allowed  ourselves  to 
adjudicate  upon  the  basis  of  what  might  here- 
after occur,  wliy  not  allow  a  man  without  a 
family  a  homestead  upon  the  supposition  that 
he  might  tliereafter  have  one?  If  one's  life- 
estate  was  worth  thousands  of  dollars,  as  is 
not  unfrequently  tbe  case,  which  he  occupied 
as  a  homestead,  and  be  owned  in  fee  only 


>  Oen.  St.  Ky.  c.  88,  $  9,  exempts  from  forced  sale, 
as  a  homestead,  the  debtor's  land,  including  tbe 
dwelling-house  and  appurtenances,  not  exceeding 
$1,000  in  value. 
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•1,000  worth  of  land  adjoining  his  homestead, 
wonld  It  be  right  to  exempt  the  latter  tract 
from  the  payment  of  his  debts?  Wo  think 
^ot.  To  allow  this,  the  homestead  law  would 
be  an  engine  of  oppression,  instead  of  a  ben- 
efit to  the  unfortunate  and  helpless.  The 
judgment  is  affirmed. 


Statb  v.  Eirk. 
(Supreme  Court  of  Arkansas.  May  81, 1890.) 
Statutory  Constbuotion — Implied  Repeai. 
•Mansf.  Dig.  Ark.  {  1755,  (part  of  Act  Feb.  11, 
1875,  "An  act  prescribing  and  defining  the  duties 
of  justices  of  the  peace  in  oertain  cases, "  the  prime 
object  of  which  la  to  give  information  to  grand  ju- 
ries,) provides  that  justices  shall  make  a  detailed 
statement  of  all  cases  tried  by  them.  Section  6863 
(part  of  the  revenue  act  of  1888}  requires  a  report 
of  anch  cases  only  as  resulted  in  the  imposition  of 
a  fine  or  forfeitnre.  This  act  contains  no  ex- 
press repeal  of  the  former  law,  and  at  the  time 
the  former  law  was  passed,  (Gantt's  Dig.  Ark.  i 
tSOl,)  a  provision  of  the  revenue  law  identical  with 
section  6862  was  in  force.  Heidi,  that  section  6868 
did  not  repeal  section  1765. 

Appeal  from  circuit  court,  Garland  coun- 
ty; J.  B.  Wood,  Judge. 

W.  B.  Atkinson,  Atty.  Gen.,  and  T.  B. 
Crauifbrd,  for  the  State. 

CocKBiLi.,  C.  J.  Section  1755,  Mansf. 
Dig.,  requires  a  detailed  statement  of  all  mis- 
demeanors tried  by  justices  of  the  peace  to  be 
made  by  them  twice  a  year.  Section  5862, 
wbibb  was  subsequently  passed,  requires  a 
report  from  justices  of  the  peace  and  other 
magistrates  only  of  such  cases  as  have  re- 
sulted in  the  imposition  of  a  fine  or  forfeit- 
ure. A  violation  of  the  first  act  was  made  a 
misdemeanor  punishable  by  a  fine  of  not  leas 
than  825  nor  more  than  850,  while  a  viola- 
tion of  the  second  is  punished  by  a  fine  of 
not  morq  than  8500.  Id.  §  5872.  Kirk  was 
indicted  for  failure  to  comply  with  section 
1755.  The  proof  showed  that  he  filed  a  re- 
portconforming  to  the  requirement  of  section 
5862,  but  not  answering  to  the  demands  of 
section  17,55.  The  court  ruled,  in  effect,  that 
the  second  section  repealed  the  first.  Elirk 
was  acquitted,  and  the  state  baa  appealed. 

The  question  is,  is  the  section  on  which 
the  indictment  is  based  in  force?  Section 
1755  is  a  part  of  the  act  of  February  11, 
1875,  entitled  "An  act  prescribing  and  defin- 
ing the  duties  of  justices  of  the  peace  in  cer- 
tain cases. "  Section  5862  is  a  provision  of 
the  reven  ue  act  of  1888.  The  act  contains  no 
express  repeal  of  the  former  law,  and  its  pro- 
visions are  not  inconsistent  with  the  terms  of 
tliat  law.  The  only  argument  that  can  be 
adduced  in  favor  of  the  repeal  is  that  the 
new  law  covers  the  field  of  the  old,  and  was 
intended  as  a  sut>stitute  for  it.  But  the  rule 
of  construction  which  works  a  repeal  in  such 
cases  is  invoked  only  wlien  there  is  an  un- 
mistakable intent  manifested  on  the  part  of 
the  legislature  to  make  the  new  act  contain 
all  the  law  on  the  subject.  Pulaski  Co.  v. 
.  Downer,  10  Ark.  588;  Davies  v.  Holland, 43 
Ark.  425.    A  consideration  of  the  second  act 


furnishes  no  conclusive  evidence  that  it  was 
intended  as  a  substitute  for  the  first.  The 
aim  of  the  two  acta  is  not  tlie  same.  Tiie 
title  and  subject-matter  of  each  indicate  this. 
The  prime  object  of  the  first  is  to  apprise 
grand  juries  of  petty  violations  of  law,  of 
which  inferior  tribunals  have  taken  cog- 
nizance, so  that  they  may  not  waste  time  and 
be  at  the  expense  of  reinvestigating  the  same 
offenses;  while  the  provisions  of  the  act  of 
188S  were  designed  to  protect  the  revenue. 
Knox  V.  State,  45  Ark.  500.  In  the  passage 
of  the  last  act  the  legislative  mind  was  not 
directed  to  the  subject  of  facilitating  the  work 
of  the  grand  jury,  but  to  fiscal  affairs.  The 
inference  Is  strong,  therefore,  that  the  pr»- 
vision  in  question  was  not  intended  to  inter- 
fere with  previous  legislation,  not  in  the  line 
of  raising  or  preserving  revenue.  Otlier  sec- 
tions of  the  revenue  act  of  1883  have  l>eea 
appealed  to  in  other  cases  as  repealing  provis- 
ions of  prior  laws  upon  the  same  subjects, 
but  in  each  case  where  the  last  act  did  not 
contradict  the  prior  law  it  was  ruled  there 
was  no  repeal  by  implication.  Blackwell  v. 
State,  Id.  90;  Zerger  v.  Quilling.  48  Ark.  157, 
2  S.  W.  Kep.  662;  Chamberlain  v.  State,  50 
Ark.  132, 6S.W.  Bep.  524.  The  reasoning  of 
those  cases  is  against  the  repeal  in  this.  More- 
over, the  revenue  law  in  force  when  the  act  of 
1875  was  passed,  contained  a  provision  identi- 
cal in  import  with  section  5862  of  Mansfield's 
Digest,  (see  Gantt's  Dig.  §  5291 ;)  yet  the  legis- 
lature enacted  section  1755,  which,  it  is  to  l>e 
presumed,  would  not  have  been  done  if  the 
law  then  in  force  demanded  Of  justices  of  the 
peace  all  that  it  was  deemed  necessary  to  re- 
quire of  them  in  regard  to  the  subject  treat- 
ed. Reverse  the  judgment,  and  remand  the 
cause. 


State  v,  Lewis. 
(Supreme  Court  of  Arlmnsas.    June  7, 1690.) 

JUSTICS  or  THE  Pk^OE — NoNFEASANOB  IN  OmOS — 
IKDICTHENT. 

1.  Hansf.  Dig.  Ark.  }  6923,  {provides  that  the 
county  court  shall  appoint  a  justice  of  the  peace, 
who  shall  apportion  tne  persons  iu  the  township  lia- 
ble to  work  the  roads;  and  section  5925,  that  any 
justice  who  shall  refuse  to  accept  and  discharge 
the  duties  of  such  appofntment  shall  be  fined  in  the 
county  court.  Held,  that  an  indictment  at  com- 
mon law  for  non-feasance  in  office,  in  failing  to 
make  the  apportionment,  charging  that  the  accused 
was  the  apportioning  justice,  having  been  appoint- 
ed and  duly  notified,  is  fatally  defective  unless  it 
also  show  an  acceptance  of  the  appointment. 

2.  Under  section  5925,  the  justice  has  a  choice 
between  paying  the  penalty,  and  accepting  the  ap- 
pointment, and  no  absolute  duty  to  accept  is  im- 
posed. 

Error  to  circuit  court,  Drew  county;  0.  D. 

Wood,  Judge. 

Indictment  at  common  law,  for  nonfea- 
sance in  office,  against  a  justice  appointed, 
under  Mansf.  Dig.  Ark.  §  5922,  to  apportion 
tliose  in  the  township  liable  to  work  the  roads. 
The  indictment  charged  that  he  was  the  ap- 
portioning justice,  having  been  appointed  and 
notified,  and  that  he  failed  to  make  the  ap- 
portionment.   Section  5925  provides  that,  if 
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any  justice  "shall  refuse  to  accept  such  ap- 
pointment and  discharge  the  duties  thereof, 
he  shall  be  fined  by  the  county  court  in  any 
sum  not  less  than  ten  dollars." 

W.  B.  Atkinson,  Atty.  Gen.,  and  T.  D. 
Crawford,  for  appellant. 

CocKHii.L,  C.  J.  The  duty  of  apportion- 
ing hands  to  work  highways  is  not  imposed 
by  statute  upon  justices  of  the  peace  in  gen- 
eral. The  county  court  is  required  by  sec- 
tion 5922,  Mansf.  Di^.,  to  designate  one 
for  each  township  to  perform  the  duty.  Sec- 
tion 5925,  which  is  from  the  same  act  as 
5922,  contemplates  that  there  shall  be  an  ac- 
ceptance of  the  appointment  as  apportioning 
justice,  as  In  the  case  of  road  overseers,  and 
authorizes  a  punishment  by  the  county  court 
as  for  contempt  fora  refusal  to  accept  ttie  ap- 
pointment. The  acceptance  may  be  inform- 
al, and  may  be  manifested  by  any  act  on 
the  part  of  the  justice  indicating  the  inten- 
tion to  take  upon  himself  the  duty  imposed. 
State  V.  Stroope,  20  Ark.  202;  Cliiles  v.  State, 
45  Ark.  143.  But.  until  he  accepts,  he  is  not 
an  apportioning  justice,  and  cannot,  there- 
fore, be  punished  for  a  neglect  of  the  duty 
imposed  upon  one  accepting  the  appointment 
as  sucli.  The  indictment  is  defective  be- 
cause it  does  not  charge  an  acceptance  of  the 
appointment.    Affirm. 


Ambleton  et  cH.  o.  Dter. 

(Supreme  Court  of  ArhanB€U.    Hay  D,  1890.) 

Adiuhistr^tobs — Sbttlbmbnts  and  ACOOURTINa 
— Liability  fob  Uiscokduct. 

1.  In  an  action  by  the  lieirs  of  an  estate  to  aor- 
cbarge  and  falsify  the  accounts  of  the  admin&tn^ 
tor,  it  appeared  that  in  his  first  annual  settlement 
the  administrator  charged  himself  with  (329.88 
rents  collected,  and  took  credit  for  (101.80  paid  to 
the  widow  as  her  share.  The  evidence  did  not 
show  the  exact  amount  of  the  rents  collected. 
Held  tiiat,  as  the  widow  was  only  entitled  to  one- 
third  of  the  rents,  it  would  be  presumed  that  they 
amounted  to  three  times  what  was  paid  her ;  hence 
the  account  should  be  charged  with  $75.57  addi- 
tional. 

2.  This  error  was  not  corrected;  and  shortly 
after  the  second  annual  settlement  the  administra- 
tor applied  for  an  order  of  sale  of  the  realty  to  pay 
alioweid  claims,  which,  had  the  account  been  prop- 
erly stated,  could  have  been  paid  out  of  the  person- 
alty. Hetd,  that  there  was  no  necessity  for  such 
sale,  nor  for  keeping  open  the  administration,  and 
that  all  expenses  thereafter  incurred,  including  ad- 
ministrator's commissions,  should  be  disallowed. 

8.  On  final  settlement  the  administrator  took 
credit  for  (436.59,  and  took  a  receipt  from  the 
widow  as  guardian  of  the  minor  children ;  but  it 
appeared  that  he  paid  her  no  money  at  that  time, 
and  had  only  advanced  her  before  then,  In  supplies 
and  money,  for  the  use  of  the  children,  (140.85. 
Held,  that  the  credit  was  improper  except  as  to 
(140.85. 

4.  The  land  sold  to  pay  the  debts  of  the  estate 
brongbt(400;  but  the  Durchaser  failed  to  pay  for 
It,  and  conveyed  it  to  tbe  administrator,  who  sold 
It  for  (475.  JUeIci,  that  he  was  liable  to  the  estate 
for  tbe  amount  he  obtained  for  the  land. 

5.  The  administrator  is  not  entitled  to  credit 
for  taxes  paid  on  the  land  after  its  sale. 

6.  Fending  the  administration,  the  widow,  as 
guardian  of  the  minor  children,  obtained  an  order 
of  sale  of  their  land,  and  conveyed  one  tract  to  tbe 
administrator,  receiving  her  own  paper  in  payment, 


and  be  subsequently  conveyed  it  to  a  third  person. 
Held,  that  the  wards  could  recover  the  purchase 
price  from  the  administrator. 

7.  She  also  sold  him  another  tract,  of  which  he 
took  possession,  but  for  which  he  never  paid,  and, 
the  sale  was  never  approved.  Held,  that  the 
wards  could  recover  their  interest  la  the  tract. 

Appeal  from  circuit  court.  Tell  county;  G. 
S.  Cunningham,  Judge. 

W.  D.  Jacoioay,  for  appellants.  H.  S. 
Carter  and  Robert  Toomer,  for  appellee. 

Hemingway,  J.  This  cause  comes  before 
us  upon  appeal  from  the  Yell  circuit  qpurt, 
in  chancery.  As  presented,  it  involves  three 
distinct  controversies  between  the  different 
parties  to  the  suit.  The  suit  was  commenced 
by  the  heirs  at  law  of  A.  Ambleton  against 
A.  J.  Dyer,  as  administrator  of  his  estate, 
to  set  aside  his  final  settlement  in  the  probate 
court,  and  to  surcharge  and  falsify  his  ac- 
counts; also  to  recover  the  value  of  a  tract 
of  land  bought  by  Dyer  at  a  sale  made  by  M. 
A.  Ambleton  as  guardian  of  the  plaintifCs, 
who  were  then  owning,  nnder  the  order  of 
the  prol)ate  court;  and  also  to  recover  the  In- 
terests of  two  of  tlie  minors  in  another  tract 
of  land,  which  had  been  struck  off  to  Dyer 
at  a  sale  by  their  guardian,  but  the  sale  of 
which  had  never  been  confirmed  by  the  court, 
and  to  recover  rents  for  the  last  mentioned 
tract.  After  the  cause  had  been  submitted. 
Dyer  filed  what  he  called  a  "cross-complaint," 
making  M.  A.  Ambleton  a  defendant,  tbe 
object  of  which  was  to  foreclose  a  mortgage 
executed  by  her  on  her  own  land  as  security 
for  a  debt  to  Dyer.  She  appeared,  answered, 
and  went  to  trial  on  tbe  merits  of  tbe  case 
against  her. 

The  evidence  is  volnminous.  unsatisfac- 
tory in  many  respects,  and  confused.  A  dis- 
cussion of  it  would  be  profitless.  We  con- 
tent ourselves  by  stating  what  we  find  to  be 
the  facts,  in  so  far  as  it  is  necessary  to  estab- 
lish tbe  rights  of  tbe  parties.  A.  Amble- 
ton, a  citizen  of  Yell  county,  died  intestate 
on  the  27th  day  of  July,  1872,  the  owner  of 
real  and  personal  property,  leaving,  him  sur- 
viving, his  widow,  M.  A.  Ambleton,  and 
four  children, — Maletie,  (since  intermarried 
with  Daniel  Dacus,)  Mary  J.,  John  B.,  and 
George, — all  then  of  tender  years.  The  de- 
fendant. Dyer,  was  the  family  physician  of 
the  deceased,  and  attended  him  in  tiis  last  ill- 
ness. On  the  7th  October,  1B72,  he  and  the 
widow  obtained  letters  of  administration  up- 
on the  estate  in  the  Yell  probate  court,  and 
duly  qualified.  The  lands  of  the  estate  com- 
prised a  stone-house  in  Dardanelle,  a  tract  of 
40  acres,  known  as  the  "Fourche  Tract," 
one  of  120  acres,  known  as  the  "Petit  Jean 
Tract,"  and  another  of  200  acres,  known  as 
the  "Mountain  Place."  The  personalty  com- 
prised farm  animals  and  implements,  house- 
hold effects,  and  choses  in  action.  On  tl>e 
31st  day  of  October,  1872,  all  the  personal 
effects  were  sold,  except  choses  in  action,  a 
few  articles  afterwards  found,  and  live-stock 
of  the  value  of  iS108,  taken  by  the  widow. 
The  amount  of  tbe  sale  aggregated  9549.72, 
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of  which  the  widow  purchased  S848.67  In 
valae.  Some  time  in  1874  the  administra- 
tors filed  their  first  account  current.  It 
showed  that  there  had  been  allowed  against 
the  estate  claims  aggregating  $272.12,  of 
which  S116  was  due  Dyer.  They  charged 
tliemselves  with  personalty  aggregating 
9934.19,  and  claimed  credit  for  disburse- 
ments  by  $6b4.14,  leaving  a  balancedue  from 
them  of  8250.05.  Credits  were  claimed  on 
account  of  dower,  turned  over  to  the  widow 
for  •68.20  in  money,  f843.67  being  the 
amoapt  of  her  purchases  at  the  sale,  and 
8101-80  as  apart  of  her  share  of  the  rents 
collected.  It  contHined  a  charge  for  the  rents 
collected  of  8229.83,  and  the  voucher  for  the 
credit  of  8101.80  asked,  disclosed  that  it  was 
paid  to  the  widow  as  above  recited.  As  the 
widow  was  entitled  to  only  one-third  of  the 
rents,  it  is  obvious  that  the  amount  charged 
was  too  small.  How  much  rent  had  been 
collected  is  not  made  clear  by  the  proof,  but  it 
must  have  been  at  least  three  times  as  much 
as  was  paid  to  the  widow  on  that  account. 
As  the  amount  charged  is  875.57  less  than 
three  times  the  amount  paid  the  widow,  that 
sum  sliould  be  added  to  the  cash  charged  in 
the  account.  The  administrators  did  not 
charge  themselves  with  the  8108  worth  of 
personalty  delivered  to  the  widow,  nor  take 
credit  for  it,  in  that  settlement.  It  should 
have  been  charged  there;  and,  if  legally  turned 
oyer  to  her,  a  corresponding  credit  should 
have  been  taken.  In  view  of  the  extent  of 
the  estate,  it  may  be  doubted  if  she  was  en- 
title.l  to  it ;  but  she  received  it,  and  used  it  for 
the  benefit  of  plaintiffs,  and  they  are  not  in 
an  attitude  to  complain  of  its  disposition, 
it  should  have  been  charged,  and,  we  think, 
also  credited.  If  it  had  been  done,  the  sub- 
sequent improper  credit  with  no  counter- 
charge could  not  have  been  made.  The  ac- 
count was  approved  as  rendered.  Correcting 
it  in  the  manner  above  indicated,  it  would 
have  shown  a  balance  in  the  hands  of  the  ad- 
ministrators of  8325.62, — more  than  sufil- 
cient  to  have  paid  off  all  claims  ever  allowed. 
On  the  I5th  of  January,  1875,  a  second  ac- 
count current  was  presented,  which  was  sub- 
sequently approved.  It  contained  no  error 
except  that  brought  down  from  the  first. 

On  the  27th  day  of  March,  1875,  the  ad- 
ministrators presented  to  the  probate  court 
an  application  to  sell  the  Fourche  and  Petit 
Jean  tracts  to  pay  debts,  showing  the  amount 
of  claims  unpaid,  8192.14,  and  the  amount 
of  personal  assets  in  their  hands,  8209.91, 
which  did  not  include  the  sum  of  875.57, 
which,  as  we  have  stated,  was  improperly 
omitted  from  the  debits  of  the  first  account. 
The  petition  alleged  that  most  of  the  assets 
were  notes;  but  the  administrators  only 
charged  themselves  with  three  notes,  aggre- 
gating 8106.12,  and  Dyer  admits  that  he  col- 
lected the  largest  of  them.  He  had  received 
for  rents,  8203.60;  for  one  note,  843;  and 
for  goods  sold  G  ray,  860 ;  ag;;  regati  ng  8306.60, 
and  not  including  what  they  had  paid  the 
widow.     That  he  liad  collected  other  sums  is 


established,  and  it  Is  therefore  evident  that 
he  had  in  his  hands  enough  personalty  to  pay 
all  claims  against  the  estate  when  the  peti- 
tion to  seU  was  presented.  But  the  order  of 
sale  was  made.  On  the  9th  of  November, 
1875,  the  lands  were  offered  for  sale,  and 
Daniel  Dacus  purchased  the  Fourche  tract 
for  830;  but  the  Petit  Jean  tract  was  not 
sold,  no  one  offering  the  requisite  part  of  its 
appraised  value.  On  the  12th  of  April,  1876, 
the  administrators  made  report  as  above,  and 
asked  for  an  order  to  sell  the  Dardanelle 
store  to  pay  the  balance  of  the  debts.  An 
order  of  sale  was  accordingly  granted.  On 
the  9th  of  October,  1876,  the  administrators 
reported  that  they  had  sold  the  store  on  the 
16th  of  June,  1876,  to  James  K.  Perry,  for 
8400,  and  the  sale  was  confirmed.  Perry 
never  paid  for  it,  but  a  deed  was  made  to 
him,  and  he  conveyed  to  Dyer.  Dyer  subse- 
quently sold  it  for  8475.  On  the  13th  of  Jan- 
uary, 1876,  a  third  account  current  was  filed. 
It  was  infected  with  the  vice  of  the  first,  and 
took  a  credit  for  costs  in  procuring  a  sale  of 
the  land,  which  was  not  a  proper  charge 
against  the  estate,  for  the  reason  hereafter 
explained.  It  showed  a  balance  in  the  hands 
of  the  administrators  of  8255.78.  At  that 
time  the  Fourche  tract  had  been  sold  for  830, 
of  which  no  charge  was  made;  and  it,  added 
to  the  amount  omitted  from  the  first  account, 
would  swell  the  balance  in  this  account  to 
8331.35,  without  deducting  the  charge  of  87. 
It  WHS  approved.  On  the  13th  day  of  July, 
1877,  the  administrators  filed  their  fourth  an. 
nual  account,  charging  themselves  with 
8696.99,  and  crediting  themselves  by  8182.48. 
showing  a  balance  against  them  of  8514.58. 
On  the  10th  of  July,  1878,  they  filed  their 
fifth  and  final  account,  wherein  they  charged 
themselves  with  the  sum  of  8560.26,  and 
askqd  credit  by  the  sura  of  8621.80,  which 
was  approved  October  16, 1878.  Among  the 
credits  is  the  sum  of  8436.59  paid  Mrs.  Am- 
bleton  as  guardian  and  810  Interest  thereon. 
They  paid  Mrs.  Ambleton  no  money.  He 
had  advanced  to  her,  at  various  times  from 
October,  1872,  to  February,  1877,  moneys 
and  supplies  amounting  to  8140.35,  and  had 
other  claims  against  her.  She  receipted  him 
as  guardian  for  8436.59  upon  bis  satisfying 
the  account  and  some  other  claims;  the  8108  - 
worth  of  personalty  turned  over  to  her  being 
charged  against  the  estate  here.  The  articles 
embraced  in  the  account  'seem  to  have  been 
used  for  the  support  of  Mrs.  Ambleton  and 
the  plaintiffs.  The  other  claims  do  not  ap- 
pear to  have  been  incurred  for  the  Itenefit  of 
the  plaintiffs.  He  included  in  the  account 
an  item  of  85  for  leather  taken  by  her  at  the 
sale  at  its  appraised  value,  but  it  seems  to 
have  been  credited  in  the  first  settlement. 
So  the  two  items  above  should  be  stricken 
out,  and  a  credit  entered  for  8140.35.  In  ob- 
taining improper  credits,  and  omitting  proper 
charges,  the  administrators  perpetrated  a 
fraud  on  the  courts  and  these  plaintiffs  that 
entitles  them  to  have  the  settlement  set  aside, 
and  the  account  restated.    There  was  no  rea- 
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Hon  to  continue  the  administration  open  after 
the  27t]i  of  Marcli,  1875;  for  the  accounts 
siiow  that  there  was  enough  in  the  bands  of 
Dyer  on  the  15th  of  January  preceding  to 
settle  all  claims  against  the  estatei  All  costs 
of  administration  after  that  time,  including 
commissions,  were  unnecessarily  incurred, 
and  should  l>e  stricken  from  the  account. 
There  was  no  necessity  to  sell  the  real  estate 
to  pay  debts,  and  no  costs  incident  thereto 
should  be  allowed.  As  the  sale  of  the  Dar- 
danelle  property  was  unnecessary,  and  pro- 
cured by  the  fraudulent  representations  of 
the  administrators.  Dyer  should  be  charged 
with  the  amount  he  realized  for  it,  $475,  as 
of  the  16th  'of  January,  1877.  They  failed 
to  charge  themselves  with  $80,  the  purchase 
price  of  the  Fourche  tract;  and  this  should 
l>e  done  as  of  the  9th  of  November,  1875. 
No  allowance  should  be  made  for  payment  of 
taxes  on  either  tract  after  its  sale. 

Dyer  seems  to  have  assumed  almost  the  ex- 
clusive management  of  the  estate.  Altliough 
Mrs.  Ambleton  joined  in  presenting  accounts, 
and  In  applications  to  sell  land,  the  proof 
shows  that  Dyer  prepared  the  pappiB,  or  had 
it  done,  and  she  sifined  them,  and  that  he 
made  all  aOidavits  that  were  made;  but  she 
paid  taxes  on  the  land  amounting  to $56,  for 
which  they. obtained  credit  in  the  first  settle- 
ment, and  she  collected,  of  debts  due  the  es- 
tate, diiferent  amounts.  The  sum  so  col- 
lected was  used  in  paying  the  taxes  above, 
and  in  repairing  anu  improving  the  lands  of 
tl)e  estate,  and  thereby  went  for  the  benefit 
of  plaintilTs.  As  Dyer  will  be  charged  with 
all  of  it,  and  has  been  credited  only  by  the 
taxes,  we  tliink  be  should  now  receive  an  ad- 
ditional credit  of  the  difference  between  what 
she  collected,  and  the  amount  already  cred- 
ited as  above.  When  a  correct  statement  of 
the  account  is  made,  each  of  the  children  of 
the  Intestate  will  be  entitled  to  a  judgment 
against  Dyer  for  one-fourth  of  the  sum  shown 
due. 

While  the  administration  was  pending, 
Mrs.  Ambleton  procured  letters  of  guardian- 
ship of  the  minor  plaintiffs.  Mary,  John  B., 
and  George.  She  was  insolvent,  and  gave 
bond  with  insolvent  sureties,  as  it  is  alleged. 
She  obtained  an  order,  and  on  the  6th  day  of 
December,  1879,  sold  the  interest  of  her 
wards  in  Petit  Jeun  to  Dyer  for  $150,  due  12 
months  after  date.  She  executed  a  deed  to 
Dyer,  but  received  no  money  in  payment,  as- 
suming to  collect  the  sum  bid  in  her  individ- 
ual paper.  That  she  could  not  do.  Dyer 
has  sold  the  lands  to  a  third  party,  and  plain- 
tifTs  last  named  ask  a  personal  judgment 
against  him  fur  the  sum  bid  by  hira.  Never 
having  been  paid  for  the  land,  they  are  en- 
titled to  collect  the  price  bid.;— that  is.  $15l>, 
($5Ueacb,)  with  interest  from  Decemlier  6, 
1880.  Subsequently,  Mrs.  Ambleton.  as 
guardian  of  John  B.  and  George. — Mary  hav- 
ing attained  her  majority, — procured  an  or- 
der to  sell  their  interest  in  the  Mountain 
farm,  and  accordingly,  on  the  18th  of  August, 
1883,  sold  it  to  Dyer,  who  was  placed  iu  pos- 


seaslon.  The  purchase  money  was  never 
paid,  and  the  sale  was  never  approved  by  the 
court.  But  he  acquired  possession,  and  the 
minors  ask  possession  of  their  half  interest  in 
the  land,  and  the  rents  and  profits.  They 
are  entitled  to  judgment  for  their  interest  in 
the  land,  and  also  for  rents  from  January  1st, 
1884.  The  proof  shows  that  the  rental  value 
of  the  land  was  $60  per  annum;  and  the 
plaintiffs  John  B.  and  George,  being  each 
the  owner  of  one-fourth  of  the  land,  are  each 
entitled  to  rents  at  the  rate  of  $15  i>er  annum, 
to  be  computed  annually  on  the  1st  of  Jan- 
nary  of  each  year,  the  first  installment  be- 
coming due  January  1, 1885,  and  each  install- 
ment to  bear  interest  at  the  rate  of  6  percent, 
per  annum  after  maturity. 

It  is  manifest  that  the  claim  against  Dyer 
for  lands  sold  by  the  guardian  had  no  connec- 
tion with  the  claim  against  him  as  adminis- 
trator, and  that  the  guardian  should  liave 
brought  the  suit;  but  the  parties  went  into  a 
trial  upon  both  matters,  and  we  have  there- 
fore considered  them  as  presented.  The  is- 
sues raised  on  Dyer's  cross-bill  were  entirely 
foreign  to  the  controvei-sy  as  it  tlien  stood. 
The  pliiintiffs  moved  to  strike  itout.  Under 
the  rules  of  good  practice  and  orderly  pro- 
cedure, the  motion  should  have  been  sus- 
tained. But  the  only  prejudice  itcould  have 
caused  the  plaintiffs  wu  delay,  and  against 
that  we  are  powerless  to  protect  them  at  this 
time.  When  Mrs.  Ambleton,  the  defendant 
in  the  cross-bill,  was  brought  in,  she  pro- 
ceeded to  a  trial  on  the  merits,  and  we  will  so 
dispose  of  it  on  appeal.  Dyer  is  entitled  in 
that  branch  of  the  case  to  a  judgment  against 
Mrs.  Ambleton  for  the  amount  of  her  note 
dated  May  16,  1883,  less  the  amount  which 
the  proof  shows  was  paid  thereon  in  the  sale 
of  the  interests  of  the  adult  owners  of  the 
Mountain  farm,  and  to  a  foredosoie  of  the 
mortgage. 

Tiie  judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  as  follows: 
(1)  To  i-estate  the  account  of  Dyer  as  admin- 
istrator upon  the  facts  herein  found,  and  ac- 
cording to  the  principles  lierein  stated;  (2) 
to  fix  the  amount  due  Dyer  upon  the  mort- 
gage of  Mrs.  Ambleton;  (3)  to  render  sev- 
eral judgments  in  favor  of  the  different  par- 
ties according  to  their  respective  rights;  (4) 
if  the  claim  allowed  in  Dyer's  favor  axainst 
the  estate  was  not  paid,  he  should  have  a 
credit  for  it  in  his  account.  The  circuit 
court  will  make  its  finding  as  to  that,  and,  if 
necessary,  may  receive  further  proof.  He 
should  have  no  allowance  for  any  expense 
growing  out  of  the  administration  after  the 
24th  day  of  April,  1875.  and  all  such  items 
in  liis  account  with  the  prolMto  court  should 
be  stricken  out.  Thecourt  may  hpar  further 
proof,  if  necessary,  to  determine  what  cred- 
its were  allowed  for  such  expense.  The 
findings  that  we  have  made  will  be  taken  as 
final;  but  if,  in  stating  the  account  or  in 
making  calculations,  it  shall l)ecome  essentia] 
to  ascertain  facts  upon  which  we  have  made 
no  finding,  it  may  be  done.     We  open  the 
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proof  upon  the  two  points  above  indicated 
because  they  are  material,  escaped  the  atten- 
tion of  the  court  and  counsel  at  the  hearing 
l>elow,  and  the  evidence  talten  does  not  sat- 
isfactorily disclose  the  rights  of  the  parties  in 
respect  thereof. 


Arkansas  &  L.  Bt.  Oo.  «.  Sioth. 
{Supreme  Conrt  of  Arkantag.    May  17, 1890.) 

CXBRIBHS— PkBIQHT  CHAROES— BXTORTIOJt. 

■  A  shipper  to  whom  a  railway  company  false- 
ly represented  that  the  rate  charged  him  was  the 
through  rate  agreed  upon  by  the  connecting  linea, 
cannot  recover  the  oiSarence  between  the  rate 
agreed  on  by  the  companies  and  that  charged  him, 
on  the  ground  that  the  false  representations  and 
the  payment  of  the  higher  rata  constitute  extor- 
tion. 

Appeal  from  circuit  court,  Clark  county; 
B.  D.  Hkarn,  Judge. 

A.  B.  ct  R.  B.  WiUiatiu,  D.  W.  Jones,  and 
Thot.  B.  Martin,  tot  appellant.  Featsl  <f 
Hodgen,  tor  appellee. 

CooKBnx.  C.  J.  Smith,  the  shipper,  was 
not  a  party  to  the  contract  between  the  rail- 
ways, in  which  they  adjusted  the  through 
rate  for  the  carriage  of  cotton;  and  he  did  not 
ship  bis  cotton  upon  the  expectation  that  it 
would  be  carried  at  the  rate  which  the  carri- 
ers had  agreed  shoilld  be  apportioned  between 
them  for  the  service  rendered.  He  can  base 
no  right  of  recovery,  therefore,  upon  a  viola- 
tion of  the  contract.  It  was  no  concern  of 
bis  bow  the  carriers  apportioned  between 
themselves  the  amount  charged  fur  through 
freight.  Owen  v.  Railway  Co.,  83  Mo.  454. 
If  one  received  a  greater  portion  of  the  charge 
agreed  upon  for  the  carriage  than  its  share, 
or  laid  an  additional  charge  upon  the  shipper 
without  sharing  the  profit  with  the  connect- 
ing line,  it  would  be  no  injury  to  the  shipper, 
unless  the  charge  demanded  of  liiin  was  un- 
reasonable for  the  service  rendered  by  one  or 
both  contracting  lines.  In  that  event  the 
suit  would  be  for  extortion  in  demanding  un- 
reasonable charges.  But  tiie  cause  was  not 
tried  upon  the  theory  of  an  unreasonable 
charge.  The  gist  of  the  action,  argues  the 
appellee  here,  was  that  the  appellant  extort* 
ed  from  hitn  25  oents  a  bale  on  all  cotton 
shipped  by  him,  by  falsely  representing  that 
the  rate  agreed  upon  by  it  and  its  connect- 
ing line  of  railway  was  98.75  per  bale  on  cot- 
ton to  St.  Louis,  when  in  fact  the  joint  rate 
was  only  93.50  per  bale.  But  there  is  no 
proof  tending  to  show  injury  by  reason  of  the 
false  representation.  Fraud,  without  injury, 
affords  no  ground  of  redress  in  a  suit  for 
damages.  U  the  appellant,  by  false  repre> 
•ent&tioiis,  bad  led  the  appellee  to  believe  that 
the  rate  liad  been  advanced  over  the  line  of 
the  connecting  railway,  and  thereby  induced 
him  to  ship  by  its  line,  and  pay  it  more  for 
transportAtion  than  the  service  would  have 
cost  bim  by  some  other  route  or  means  of 
transportation,  he  should  recover  the  excess 
paid  to  the  appellant,  whether  the  charge  was 
great  enough  to  amount  technically  to  eztor- 
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tion  or  not,  because  it  would  have  been  pro- 
cured from  him  by  fraud.  The  cause  was 
tried,  however,  upon  the  theory  that  the 
false  repreaentations  and  payment  of  the 
higher  rate  on  the  strength  of  It  constituted 
extorUon,  without  further  proof.  Tltat  was 
error. 

Reverse  the  judgment,  and  remand  the 
caose  for  a  new  trial. 


Smith  v.  Howkli.  et  al. 
(Supreme  Court  qT  ArkaTuat.    Kay  17, 1880.) 
RaLorquisHiasT  ov  Dowaa— Bmor  or  caa  Oo»- 
vxTiLiraa. 
-  A  man  executed  a  mortgage  without  join- 
ing his  wife.    He  then  gave  a  deed  of  trust  on  the 
same  land,  In  whioh  hla  wife  joined  and  relin- 
quished her  dower  right.    The  mortgagee  fora- 
oloaed,  and  l>oaght  in  the  land  for  half  of  ola  debt. 
The  grantee  in  the  trust-deed  sought  to  subject  tba 
dower  interest  relinquished  in  tils  oonveyance  to 
the  payment  of  his  debt.    Held,  that  the  wife's  re- 
linquishment of  dower  is  not  a  conveyanoa  of  it, 
ana  is  inoperative  to  ooDVey  any  Interest  U  tlM 
deed  containing  it  fails. 

Appeal  from  olrcnit  court,  Olttendea 
county;  J.  £.  Riddiok,  Judge. 

J.  H.  Howell  was  the  owtier  in  fee  of  ta 
undivided  one-half  of  certain  lands  in  Crit- 
tenden county.  Ark.  He  conveyed  the  lauds 
by  mortgage  to  Robert  Ficketit,  one  of  the 
defendants,  a  party  in  interest.  la  ttiis 
mortgage  Virginia  Howell,  his  wife,  did 
not  join.  Afterwards  Howell  conveyed  the 
same  land  in  trust  to  appellant,  W.  M.  Smith, 
executor,  to  secure  an  Indebtedness  in  the 
deed  of  trust  described.  Virginia,  his  wife, 
joined  with  him  in  the  conveyance  to  Smith, 
releasing  her  dower  interest  in  that  oonvey- 
ance. Pickett  foreclosed  his  mortgage,  and 
became  the  purchaser  for  leas  than  half  his 
debt  secu  red  by  the  mortgage.  In  July,  1888, 
Howell  died,  leaving  his  wife,  defendant 
Virginia.  Plaintiff  seeks  to  subject  the  dower 
to  the  payment  of  his  debt.  "Defendants 
demur,  because  the  complaint  does  not  state 
the  facts  suflScient  to  constitute  a  cause  of 
action."  Demurrer  sustained,  bill  dismissed, 
and  plaintiff  appealed. 

W.  G.  Weatherford,  for  appellant.  W.  M. 
Randolph,  for  appellees'. 

Hemingway,  J.  It  is  provided  by  the 
statutes  of  Arkansas  that  a  married  woman 
may  relinquish  her  dower  in  any  real  estate 
of  her  husband  by  joining  with  him  in  a  deed 
of  conveyance  thereof.  Mansf.  Dig.  g  649. 
Under  this  statute  it  has  been  rul«i  that  a 
married  woman  could  relinquish  dower  only 
by  joining  her  husband  in  a  conveyance  to  a 
third  person;  and  tliat  an  instrument  execut- 
ed by  her  alone,  whereby  she  undertook  to  re- 
linquish dower  to  a  third  person,  or  to  her 
bust>and,  would  be  inoperative.  Witter  v. 
Biscoe,  13  Ark.  423;  Pillow  v.  Wade,  31  Ark. 
678.  The  inchoate  right  of  dowerduring  the 
life-time  of  the  husl>and  is  not  an  estate  in 
land.  It  is  not  even  a  vested  right,  bat  "a 
mere  intangible,  inchoate,  contingent   ex< 
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pectancy. "  The  law  regards  it  as  in  the  nat- 
ure of  an  incumbrance  on  the  husband's 
title,  and  the  statute  cited  provides  a  means 
whereby  he  may  convey  his  title  free  from 
the  incumbrance.  She  joins  not  to  alienate 
any  estate,  but  to  release  a  future  contingent 
right.  The  grantee  must  look  alone  to  the 
husband's  conveyance  for  his  title.  The  re- 
linquishment can  be  Invoked  for  no  purpose 
but  to  aid  the  title  passed  by  his  deed  which 
contains  it;  therefore,  when  that  title  fails, 
the  relinquishment  becomes  inoperative. 
Such  is  tlie  rule  of  the  court  of  appeals  of 
Kew  York  in  construing  the  statute  of  that 
state,  from  which  our  law  regulating  the 
right  of  dower  was  taken.  HinchliflTe  v. 
Shea.  108  N.  T.  158,  8  N.  E.  Rep.  477;  'Wit- 
thaus  ▼.  Schack,  105  K.  Y.  332, 11 K.  E.  Rep. 
649;  2  Scrib.  Dower,  c.  12,  §  49;  Stinson  t. 
Sumner,  9  Mass.  143;  Douglass  t.  McCoy,  fi 
Ohio,  523;  Blain  y.  Harrison,  11  111.  884. 
This  court  has  never  considered  the  effect  of 
a  wife's  statutory  relinquishment,  where  the 
grant  of  the  husband  bad  been  defeated;  but 
where  the  widow,  before  assignment,  had  at- 
tempted to  transfer  her  right  of  dower,  it  was 
held  that,  while  she  might  relinquish  It  to  the 
htirs  at  law,  or  to  one  holding  the  legal  title 
under  the  husband,  and  thus  bar  her  right  to 
recover  dower,  yet  she  could  not  transfer  her 
claim  of  dower  so  as  to  vest  in  any  other  per- 
son the  right  of  action  therefor.  Carnall  t. 
Wilson,  21  Ark.  62.  In  the  subsequent  case 
of  Jacoway  v.  McGarrah,  Id.  347,  the  rule 
was  approved,  and  it  was  further  held  that 
the  transfer  of  the  widow's  claim  would  not 
be  good  even  in  equity,  for  the  reason  she  bad 
no  transferable  interest.  If  the  doctrine  of 
that  case  be  correct,  about  which  we  are  not 
now  called  to  inquire,  it  leads  to  an  approval 
of  the  doctrine  held  by  the  cases  cited  from 
New  York,  as  to  the  effect  of  the  married 
woman's  statutory  relinquishment.  We 
think  the  court  of  appeals  correctly  inter- 
prets the  purpose  of  that  statute,  and  the 
judgment  of  the  circuit  court  was,  therefore, 
correct. 
A£Brmed. 


Hecht-v.  Sobaoos. 
(Supreme  Cawrt  of  Arkai\sa*.    May  17, 1890.) 

PbIHOIFAI.  AM)  SUBETT  — DhATH  0»  SuSBTT— 

CoNTBiBnnoN. 
A  snrety'B  liability  on  an  administrator's 
bond  conditioned  to  faithfully  administer  the  es- 
tate, does  not  terminate  with  his  death ;  and  for 
subsequent  defaults  of  the  principal  the  SDrvivin^ 
surety  may  enforce  contribution  by  Jodsment 
against  an  heir  who  has  inherited  from  the  de- 
ceased surety  property  exceeding  in  value  the 
amonnt  to  be  contributed. 

Appeal  from  circuitcourt,  Randolf  county; 
J.  W.  BuTLEB,  Judge. 

J.  O.  Hawthorne,  for  appellant.  J.  Jf. 
Moore,  for  appellee. 

HbiomoWat,  J.  The  statute  requires 
every  person  to  whom  letters  of  administra- 
tion have  been  granted  to  execute  a  bond 


with  two  or  more  sufficient  securities,  to  be 
approved  by  the  clerk.  The  general  tenor 
of  the  condition  ia  that  the  administrator 
shall  well  and  truly  administer,  according  to 
law,  all  and  singular  the  goods  and  chattels, 
rights  and  credits  of  the  deceased,  which 
come  to  the  hands,  possession,  or  knowledge 
of  the  administrator,  and  shall  well  and  tru- 
ly do  and  perform  all  matters  and  things 
touching  the  administration  that  are  or  may 
be  prescribed  by  law,  or  enjoined  on  the  ad- 
ministrator by  the  order,  sentence,  or  decree 
of  any  court  of  competent  jurisdiction.  The 
obligation  of  the  surely  in  this  bond,  is  not 
limited  by  its  terms  to  any  period  of  time, 
but  extends  to  the  entire  term  of  the  adminis- 
tration ;  but  the  learned  judge  who  tiled  this 
cause  below  seems  to  have  considered  that  it 
was  limited  to  breaches  that  occurred  in  the 
life-time  of  the  surety.  There  is  no  law  that 
so  provides.  The  statute  provides  that,  it 
any  surety  has  become  or  is  likely  to  become 
insolvent,  or  has  died,  or  removed  from  the 
state,  the  court  may  require  a  new  bond  to 
be  given,  (Manaf.  Dig.  84;)  but  these  are  all 
contingencies  that  affect  merely  the  financial 
sufficiency  of  the  bond,  and  authorize  but  do 
not  require  the  giving  of  a  new  one,  and  it 
could  not  l}e  argued  that  either  insolvency  or 
removal  effected  a  release  from  liability 
thereafter  accruing.  Wliy  should  the  death 
of  a  surety  have  such  an  effect?  Where  the 
contract  of  the  decedent  is  personal,  and  con- 
templates in  its  performance  the  skill  and 
service  of  the  promising  partiy,  it  is  held 
that  the  contract  does  not  survive.  The  rule 
may  be  illustrated  by  the  contract  of  an  ar- 
tist to  paint  a  picture  or  execute  an  engrav- 
ing; or  the  contract  of  a  surgeon  to  perform 
an  operation.  In  such  cases  the  skill  and 
service  of  the  promising  property  is  the  es- 
sence of  the  contract,  and  it  cannot  be  sup- 
posed that  the  deceased  was  promising  such 
skill  or  service  for  bis  administrator.  But  a 
contract  to  pay  money  survives,  although  it 
falls  due  after  the  death  of  the  obligor.  An 
administrator's  bond  ia  but  a  promise  to  pay 
money  in  the  future.  True  It  is  conditional, 
and  no  time  of  payment  is  fixed;  but  the 
contingency  upon  which  the  payment  shall 
be  made  is  declared,  and  there  is  no  limita- 
tion placed  upon  the  undertaking,  except  a 
compliance  with  its  conditions.  The  surety 
could  bind  his  legal  representatives,  and,  by 
the  terms  of  the  contract  under  considera. 
tlon,  did  so.  Id.  §  8898;  Moore  v.  Wallis, 
18  Ala.  458;  Brandt,  Sur.  §  113;  Insurancs 
Co.  V.  Davies,  40  Iowa,  469;  White's  Ex'rs  v. 
Com.,  39  Fa.  St.  167;  Hightower  v.  Moot«, 
46  Ala.  887;  Green  v.  Young,  8  Greenl.  14; 
Knotts  v.  Butler,  10  Rich.  Eq.  143;  Gordon 
V.  Calvert,  2  Sim.  258. 

It  follows  that  the  court  erred  in  holding 
that  the  obligation  of  James  Russell  did  not 
survive  against  bis  legal  representatives. 
The  appellant,  having  paid  on  account  of  a 
breach  of  the  condition  of  the  bond  various 
sums,  to-wit:  February  23,  1887,  9137.97; 
April  16,  1887,  9713.38;  Februaty  19.  1881. 
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8850.51;  and  on  the  14th  of  May.  1887, 
8718.88;  and  the  principal  in  the  bond  as 
well  as  the  third  surety  being  insolvent,  is 
entitled  to  contribution  against  the  estate  of 
Russell,  his  co-surety,  in  half  those  amounts, 
with.interest  from  the  dates  they  were  paid, 
at  6  per  cent,  per  annum.  The  estate  of 
Kuasell  was  fully  administered  before  the  lia- 
bility was  fixed  or  the  money  paid,  and  lands 
exceeding  in  value  the  amount  claimed  for 
contribution  passed  to  the  appellee  under  his 
will.  The  appellant  is  therefore  entitled  to 
a  judgment  against  appellee  for  the  amount 
claimed  as  above,  to  be  charged  as  a  lion  on 
the  lands  devised. 

The  judgment  of  the  circuit  court  will  be 
reversed  and  remanded,  with  directions  to 
enter  judgment  In  accordance  with  this 
opinion. 


St.  LouiB,  I.  M.  &  S.  Bt.  Go.  «.  Bahset 

et  al. 
(Supreme  Court  of  Arhamas.    May  24, 1890.) 

BlPABIAS    BlOHTB — AOOKETIONS — TX^TlOABLa    Wi. 
TBB. 

1.  The  owner  of  land  on  the  margin  of  a  nav- 
igable stream,  holding  under  a  grant  from  the 
United  States,  does  not  take  to  the  middle  of  the 
stream,  bnt  to  high-water  mark,  which  Is  deter- 
mined b7  the  change  in  the  vegetation  and  the 
character  of  the  soil,  and  the  beds  of  all  navigable 
streams,  though  the  tide  does  not  ebb  and  flow  in 
them,  belong  to  the  state. 

8.  Plaintiffs  had  a  patent  to  land  on  the  bank 
Of  a  navigable  stream.  In  front  of  the  land  lay  a 
gravel  bar.  The  proof  showed  that  85  years  ago 
the  river  ran  close  to  the  bank,  and  over  the  place 
where  the  bar  now  is;  that  below  the  bank  there 
is  a  second  lx>ttom :  that  beyond  and  six  feet  be- 
low Is  the  gravel  oar,  and  then  the  water;  that 
the  bar  had  formed  slowly  for  years ;  that  It  is  not 
above  ordinary  high  water ;  that  it  is  6  or  8  feet  be- 
low low  water,  but  that  10  to  IS  feet  is  an  ordinary 
liigli-water  rise ;  that  any  year  the  water,  at  some 
time,  rises  IB  to  23  feet;  that  at  ordinary  nigh  wa- 
ter steam- IxMits  can  pass  over  the  l>ar;  that  there 
are  no  trees  or  soil  on  the  bar :  that  water  often 
rises  over  it  in  a  single  night  Held,  that  the  bar 
was  not  an  accretion  to  plaintifTs  land,  bnt  part  of 
the  bed  of  the  river. 

Appeal  from  circuit  court.  Independence 
county;  J.  W.  Butler,  Judge. 

Dodge  &  Johnson,  for  appellant.  H.  8. 
Coleman  and  /.  G.  Yancey,  for  appellees. 

HtTGHBS,  J.  Appellees,  being  the  owners, 
as  tenants  in  common  by  inheritance  from  an 
ancestor,  who  derived  title  under  a  patent 
from  the  United  States  government,  of  the 
north-west  fractional  part  of  section  21, 
township  18  N.,  range  6  W.,  on  the  bank  of 
and  bordering  on  White  river,  in  Independ- 
ence county,  containing,  according  to  the 
patent.  22.59  acres,  the  patent  for  which 
bean  date  12th  of  December,  1823,  brought 
suit  against  the  railway  campany  to  recover 
the  y^ue  of  3,658  car-loads  of  gravel,  which 
the  appellant  took  from  a  gravel  bar  which 
the  appellees  alleged  in  their  complaint  was 
lying  Immediately  adjacent  to  and  between 
the  high  bank  and  the  water  in  the  main 
channel  of  White  river.  They  alleged  that 
this  bar  had  formed  against  the  bank  by  long 


years  of  accretion,  and  that  it  is  not  now 
part  of  the  main  or  ordinary  channel  of  the 
river,  but  that  it  haa  become  a  part  of  their 
said  tract  of  land  by  accretion,  and  lies  im- 
mediately in  front  of  the  same,  between  the 
banks  of  said  stream.  The  appellant  an- 
swered, admitting  the  location,  as  described, 
of  the  tract  of  land,  and  the  taking  of  the 
gravel  from  the  bar,  but  denied  that  the 
gravel  bar  was  a  part  of  the  tract  of  land 
owned  by  the  plaintiff.  The  proof  showed 
that  the  gravel  bar  was  not  a  part  of  the 
N.  W.  fractional  one-fourth  of  section  21, 
township  13  N.,  range  6  W.,  but  that  it  laid 
"in  the  river  bed,  in  front  of  the  tract  of 
land;"  that  25  years  ago  the  bed  of  White 
river  ran  where  the  gravel  bar  now  is;  that 
before  that  time  the  river  ran  along  the  edge 
of  the  bank ;  that  the  gravel  bar  had  formed 
slowly  for  years;  that  it  is  not  above  the  or- 
dinary stage  of  high  water,  and  is  bare  at 
low  water,  and  that  a  rise  in  the  river  from  6 
to  8  feet  would  cover  it;  that  from  10  to  15 
feet  is  an  ordinary  high- water  rise,  and  would 
leave  the  gravel  bar  from  5  to  eight  feet  un- 
der water;  that  no  trees  or  soil  grow  on  the 
bar;  that  the  position  is  this:  First,  there  is 
a  high  bank,  then  a  second  bottom,  then  a 
gravel  bar,  and  then  the  water;  that  the 
second  bottom  is  five  or  six  feet  higher  than 
the  bar;  that  any  year,  at  some  time,  the 
water  in  the  river  rises  from  15  to  22  feet; 
that  In  ordinary  high  water  steam-boats  can 
pass  right  on  the  gravel  bar  in  controversy; 
that  there  is  a  snag  between  the  gravel  bar 
and  the  bank,  in  which  minnows  have  often 
been  caught;  that  the  water  often  rises  over 
this  gravel  bar  in  one  night.  The  cause  was 
submitted  to  a  jury  upon  the  evidence  and 
Instructions  of  the  court,  and  there  was  a 
verdict  for  appellees,  which,  upon  mtftlon  by 
appellant  for  a  new  trial,  the  court  refused  to 
disturb;  wliereupon  appellant,  having  saved 
exceptions  to  the  giving  and  refusing  of  in- 
structions by  the  court,  appealed. 

The  main  question  to  be  determined  Is  how 
fftr  the  ownership  of  the  appellees  in  the  land 
between  the  banks  of  the  river,  in  front  of 
their  tract,  extends,  by  virtue  of  their  owner- 
ship of  the  land  upon  the  bank  of  the  river, 
under  the  patent  from  the  government  of 
the  United  States.  At  common  law,  "as  a 
general  principle,  the  soil  of  ancient  navi- 
gable rivers,  where  there  is  a  flux  and  reflux 
of  the  sea,  belongs  to  the  crown,  and  that  of 
other  streams  to  the  subject, — that  is,  to  the 
owners  of  the  adjacent  grounds,  to  each  re- 
spectively, as  far  as  the  middle  of  the  stream." 
Wool.  Waters,  44.  The  ebb  and  flow  of  the 
tide  in  a  river  was  at  common  law  the  most 
usual  test  of  its  navigability,  but  was  not  a 
conclusive  test.  Id.  40.  The  soil  under  nav- 
igable streams,  at  common  law,  belonged  to 
the  king  as  parens  patrice,  for  the  same  rea- 
son that  the  waters  did;  that  is,  as  a  trust  for 
the  public  use  and  benefit.  Id.  cc.  1,  2; 
Ang.  Tide- Waters,  19-67;  Hale,  Da  Jure  Mar. 
in  6  Cow.  539;  Chapman  v.  Kimball,  9  Conn. 
88.    Many  of  the  states  of  the  United  States 
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have  held  to  the  common-law  test  of  the  nav- 
igability of  rivers,  and  to  the  doctrine  that 
only  those  rivers  are  navigable,  in  a  legal 
sense,  in  which  the  tide  ebbs  and  flows;  and 
there  has  been  much  discussion  and  conflict 
of  authority  upon  this  question,  a  majority 
in  number,  perhaps,  of  the  courts  of  last  re- 
sort maintaining  the  common-law  doctrine. 
But  the  more  reasonable  test,  as  we  conceive 
ot  the  navigability  of  a  river,  is  its  use  as  a 
navigable  stream,  or  its  capability  of  being 
used  as  such.  The  ebb  and  flow  of  the  tide 
is  merely  an  arbitrary  test,  since  many  wa- 
ters where  the  tide  flows  are  not  in  fact  nav- 
igable, and  many,  especially  on  this  conti- 
nent, where  it  does  not  flow,  are  navigable. 
"It  is  navigHbility  in  fact  that  forms  the 
foundation  for  navigability  in  law."  Mo- 
Manus  v.  Carmichael,  3  Iowa,  1;  The  Gene- 
see Chief  V.  Fitzhugh,  12  How.  443.  While 
in  England  the  ebb  and  flow  of  the  tide  is 
the  most  convenient,  certain,  and  usual  test 
of  the  navigability  of  rivers,  as  the  tide  in 
fact  does  ebb  and  flow  in  all  tlie  navigable 
rivers,  it  is  wholly  inapplicable  in  tliis  coun- 
try, where  there  are  large  fresh-water  rivers, 
thousands  of  miles  long,  flo  w  ing  almost  across 
the  entire  continent,  bearing  upon  their  bo- 
som the  commerce  of  the  outside  world  in 
part,  as  well  as  of  the  continent.  The  larg- 
est river  in  England,  the  Severn,  is  only  about 
800  miles,  and  the  Thames  is  only  about  200 
miles,  in  length.  If  we  apply  the  principle 
ot  the  common  law,  that  tlie  soil  under  the 
navigable  waters  belongs  to  the  sovereign 
for  the  benefit  and  use  of  the  public,  and 
are  not  governed  by  the  common-law  test  of 
the  navigability  of  streams,  but  by  their  nav- 
igability in  fact,  we  are  constrained  to  main- 
tain that  the  true  doctrine  is  that  the  beds 
of  navigable  rivers  belong  to  the  govern- 
ment, notwithstanding  that  the  tide  does 
not  ebb  and  flow  in  them.  In  Pollard  v. 
Hagan,  3  How.  213,  it  is  held  that  "the 
shores  of  navigable  waters  and  the  soils  un- 
der them  were  not  granted  by  the  constitu- 
tion of  the  United  States,  but  were  reserved 
to  the  states,  respectively;  and  the  new  states 
have  the  same  rights,  sovereignty,  and  juris- 
diction over  this  subject  as  the  original 
states;"  and  Mr.  Justice  MoKinley.  deliv- 
ering the  opinion  of  the  court,  at  page  229, 
says:  "Then  to  Alabama  belong  the  naviga- 
ble waters  and  the  soils  under  them,  in  con- 
troversy in  this  case,  subject  to  the  rights 
surrendered  by  the  constitution  to  the  Uni- 
ted States;"  and,  on  page  230,  he  says:  "To 
give  to  the  United  States  the  right  to  trans- 
fer to  a  citizen  the  title  to  tiie  shores,  and  the 
soils  under  the  navigable  waters,  would  be 
placing  in  their  hands  a  weapon  which  might 
be  wielded  greatly  to  the  injury  ot  state  sov- 
ereignty, and  deprive  the  states  of  the  power 
to  exercise  a  numerous  and  important  class 
of  police  powers."  Goodtitle  v.  Kibbe,  9 
How.  471,  affirms  the  doctrine  of  this  case, 
and  holds  that  the  title  to  the  soil  in  naviga^ 
ble  waters,  below  high-water  marlc,  is  in  the 
state.    In  the  case  of  McManus  v.  Carmi- 


chael, supra,  the  court  said:  By  the  acts  of 
the  United  States  relating  to  the  survey  and 
sale  of  the  public  lands,  (see  act  of  May  IB, 
1796.  etc.,)  also  the  laws  establishing  the 
general  land-office,  it  is  well  known  that  the 
whole  bed  of  navigable  rivers  is  excepted 
from  the  surveys,  and  that  the  lands  of  the 
United  States  are  sold  with  reference  to  the 
plats  and  fleld-notes  of  the  survey.  It  is  also 
held  in  the  same  case  that  the  rule  that  grants 
are  to  be  construed  most  strongly  against  the 
grantor  does  not  apply  to  public  grants;  but 
that  the  government,  being  but  a  trustee  for 
the  public,  its  grants  are  to  be  construed 
strictly.  This  is  familiar  law.  In  Middle- 
ton  V.  Fritchard,  3  Scam.  510,  Mr.  Justice 
Wilson,  in  a  dissenting  opinion,  says,  in  re- 
gard to  the  sale  of  lands  by  the  government: 
"The  land  authorized  to  be  sold,  and  the 
mode  of  selling  it,  is  prescribed  by  law,  and 
all  sales  in  violation  ot  that  are  void. 
*  *  *  These  surveys  and  plats  are  the 
guides  of  the  land-offlcers  in  making  their 
sales.  They  have  no  authority  to  sell  a  sin- 
gle acre  that  has  not  been  surveyed."  In 
Barney  v.  Eeokuk,  94  U.  S.  324,  Mr.  Justice 
Bbadlbt,  in  discussing  this  question,  says, 
on  page  336:  "In  this  country,  as  a  geneiral 
thing,  all  waters  are  deemed  navigable  which 
are  really  so;"  and,  on  page  3^,  he  says: 
"In  our  view  of  the  subject,  the  correct 
principles  were  laid  down  in  Martin  t. 
Waddell,  16  Pet.  367;  PoUard  t.  Hagan,  3 
How.  212;  and  Goodtitle  v.  Kibbe.  9  How. 
471.  These  cases  relate  to  tide-water,  it  ia 
true,  but  they  enunciate  principles  which  are 
equally  applicable  to  all  navigable  waters; 
and  since  this  court,  in  the  case  of  The  Gen- 
nesee  Chief,  12  How.  448,  has  declared  that 
the  Great  Lakes  and  other  navigable  waters 
of  the  country,  above  as  well  as  below  the 
flow  of  the  tide,  are,  in  the  strictest  sense,  en- 
titled to  the  denomination  of  navigable  wa- 
ters, and  amenable  to  the  admiralty  Jurisdic- 
tion, there  seems  to  be  no  sound  reason  for 
adhering  to  the  old  rule  as  to  the  proprietor- 
ship of  the  beds  and  shores  of  such  waters. 
It  properly  belongs  to  the  states,  by  their  in- 
herent sovereignty,  and  the  United  States 
has  wisely  abstained  from  extending  (if  it 
could  extend)  its  survey  and  grants  beyond 
the  limits  of  high  water.  The  cases  in  which 
this  court  has  seemed  to  hold  a  contrary  view 
depended,  as  most  cases  must  depend,  on  the 
local  laws  of  the  state  in  which  the  lands 
were  situated." 

But  it  Is  necessary  to  a  full  understanding 
ot  the  rights  of  a  riparian  owner,  and  of  the 
public,  in  the  lands  between  the  banks  of  a 
river,  to  determine  the  legal  meaning  ot  the 
phrase,  "high  water."  It  does  not  mean,  as 
has  been  sometimes  supposed,  the  line  reached 
by  the  great  annual  rises,  regardless  of  the 
character  of  the  lands  subject  at  such  times 
to  be  overflowed.  But,  as  decided  in  the  case 
of  Houghton  V.  Railroad  Co.,  47  Iowa.  370; 
"High-water  mark,  then,  as  theline  between 
the  riparian  proprietor  and  the  public,  is  to 
be  regarded  as  co-ordinate  with  the  limit  ot 
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the  rirer  bed, "  Whatever  difficulty  there  may 
be  in  detenninlng  it  in  plaees.  this  doubtless 
may  be  said:  "What  the  river  does  not  oc- 
cupy long  enough  to  wrest  from  vegetation, 
so  far  as  to  destroy  its  value  for  agriculture, 
Is  not  river  bed."  In  Howard  v.  IngersoU, 
18  How.  881,  Mr.  Justice  CnsTis  gave  a  sat- 
isfactory definition  of  the  bank  and  bed  of  a 
river.  He  says:  "The  banks  of  a  river  are 
those  elevations  of  land  which  conflne  the 
waters,  when  they  rise  out  of  the  bed ;  and 
the  bed  is  that  soil  so  usually  covered  by  wa- 
ter as  to  be  distinguishable  from  the  banks 
by  the  character  of  the  soil  or  vegetation,  or 
both,  produced  by  the  common  presence  and 
action  of  flowing  water.  But  neither  the  line 
of  ordinary  high- water  mark,  nor  of  ordinary 
low-water  mark,  nor  of  a  middle  stage  of  wa- 
ter, can  be  assumed  as  the  line  dividing  the 
bed  from  the  banks.  This  line  is  to  be  found 
by  examining  the  bed  and  banks,  and  ascer- 
taining where  the  presence  and  action  of  wa- 
ter are  so  common  and  usual,  and  so  long 
continued  in  all  ordinary  years,  as  to  mark 
npon  the  soil  of  the  bed  a  character  distinct 
from  that  of  the  banks,  in  respect  to  vegeta- 
tion, as  well  as  in  respect  to  the  nature  of 
the  soil  itself.  Whether  this  line  between 
the  bed  and  the  banks  will  be  found  above  or 
below,  or  at  a  middle  stage  of  water,  must 
depend  upon  the  character  of  the  stream. 
*  •  ♦  But  in  all  cases  the  bed  of  a  river 
is  a  natural  object,  and  is  to  be  sought  for, 
not  merely  by  the  application  of  any  abstract 
rules,  but  as  other  natural  objects  are  sought 
for  and  found,  by  the  distinctive  appearances 
they  present;  the  banks  being  fast  land  on 
which  vegetation,  appropriate  to  such  lands 
in  the  particular  locality,  grows,  wherever 
the  bank  is  not  too  steep  to  permit  such 
growth,  and  the  bed  being  soil  of  a  different 
character  and  having  no  vegetation,  or  only. 
such  as  exists  when  commonly  submerged  in 
water."  The  owner  of  land  on  the  margin  of 
a  navigable  stream  in  this  state,  holding  un- 
der a  grant  from  the  United  States  govern- 
ment, does  not  take  ad  medium  fUum  aqua, 
but  to  high-water  mark,  as  limited  and  de- 
fined above,  and  the  beds  of  all  navigable  riv- 
ers in  (be  state  belong  to  the  state  in  trust 
for  the  use  of  the  public. 

Was  the  gravel  bar  an  accretion  to  appel- 
lee's land?  Accretion  to  land  on  a  stream 
navigable  or  unnavigable  belongs  to  the  own- 
er of  the  land;  therefore,  if  appellees'  conten- 
tion that  this  bar  has  become  a  part  of  his 
land  by  accretion  has  been  maintained,  the 
Judgment  of  the  circuit  court  Is  correct. 
Warren  v.  Chambera,  25  Ark.  120;  New  Or- 
leans V.  U.  S.,  10  Pet.  662;  Jones  v.  Soulard, 
24  How.  41;  Saulet  v.  Shepherd,  4  Wall.  502; 
1  Amer.  So  Eng.  Enc.  Law,  §  5,  p.  137,  and 
cases  cited.  Accretion  is  the  increase  of  real 
estate,  by  the  addition  of  portions  of  soil  by 
gradaal  deposition  through  the  operation  of 
natural  causes,  to  that  already  in  possession 
of  theowner.  The  term  "alluvion"  is  applied 
to  the  deposit  itself,  while  accretion  rather 
denotes  the  act.    3  Wushb.  Ileal  Prop.  60. 61; 


Bonv.  Law  Diet.  Ht.  "Accretion;"  Woolr. 
Waters,  lateral  page  29.  Fleta  says:  "We 
acquire  a  right  to  things,  according  to  the 
law  of  nations,  by  accession.  That  which  a 
stream  has  added  to  our  land  by  alluvion,  for 
instance,  belongs  to  us  by  virtue  of  the  same 
law.  Liber  8,  c.  2,  §  6.  Does  the  testimony 
in  this  case  show  that  the  gravel  bar  is  al- 
luvion, added  to  tbe  land  of  the  appellees  by 
accretion  ?  We  think  not.  On  the  contrary 
the  evidence  shows  tltat  the  gravel  bar  Is  a 
part  of  the  bed  of  White  river,  within  the 
above  deflnition. 
Reversed  and  remanded. 


State  v.  Sxthfteb. 
(Suvrtmt  Court  of  Arkan»<u.   iS»j  10, 1890.) 
INNKBSPBK8 — Lioavsa. 
Ilanaf .  Dig.  Ark.  §  768,  oonfarrinz  upob  mn- 
nloipal   corporations  power  "to  regulate  hotels 
and  other  houses  of  publio  entertainment, "  does 
not  render  sections  6416,  1859,  requirinar  tavern- 
keepers  to  procure  licenses  from  the  county  court, 
and  making  the  omission  to  do  so  a  misdemeanor, 
punishable  by  a  fine,  inoperative  In  such  cities,  and 
ordinances  in  conflict  therewith  are  void  to  the 
extent  of  tiieir  inconsiateaoy. 

Appeal  from  circuit  court,  Oarland  county; 
J.  B.  Wood,  Judge. 

Appellee  was  Indicted  In  Oarland  county 
circuit  court  for  keeping  a  public  tavern 
without  having  procured  a  license  from  the 
county  court.  The  case  was  submitted  to 
the  court  upon  an  agreed  state  of  facts: 
"That  the  defendant  kept  a  house  of  enter- 
tainment within  the  incorporate  limits  of 
the  City  of  Hot  Springs,  Garland  county, 
'  Arkansas,  without  a  license  from  the  county 
court  of  said  county  therefor.  This  house 
was  advertised  by  a  sign  attached  to  it,  bear- 
ing the  inscription,  'Sumpter;'  also  in  news- 
papers by  a  card  announcing  its  location,  and 
stating  that  the  liouse  was  open  for  the  ac- 
commodation of  the  public.  This  house 
could  entertain  more  than  fifteen  guests. 
That  it  was  open  principally  for  visitors  to 
the  springs,  and  visitors  did  stop  and  were 
entertained  there.  The  defendant  refused  all 
persons  who  might  come  that  did  not  suit 
him  for  guests.  That  for  more  than  one 
year  next  prior  to  the  filing  of  the  indictment 
herein  the  city  of  Hot  Springs  was  duly  in- 
corporated under  the  laws  of  the  state  of 
Arkansas,  and  was  a  city  of  the  first  class, 
and  had  a  valid  ordinance  regulating  hotels 
and  boarding-houses  within  its  corporate 
limits,  and  in  conformity  with  section  758  of 
Mansfield's  Digest  of  the  Statutes  of  Arkan- 
sas, and  said  ordinance  was  in  full  force  dur- 
ing all  of  the  period  of  one  year  next  prior  to 
the  filing  of  tbe  indictment  herein,  a  copy  of 
said  ordinance,  pertaining  to  the  regulation 
of  hotels  and  other  bouses  of  public  entertain- 
ment, being  filed  herewith  and  made  part 
hereof.  That  defendant  has  paid  to  the  said 
city  of  Hot  Springs  the  full  amount  required 
of  him  by  said  ordinance,  and  obtained  a 
license  therefrom  to  run  said  hotel  or  tavern 
for  and  during  tbe  full  period  of  one  year 
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next  prior  to  the  said  filing  of  tlie  indictment 
tierein.  Ttiat  defendant  did  not  run,  nor 
was  tie  interested  in  tlie  running  of,  any 
other  hotei  or  tavern  in  said  county  during 
the  period  aforesaid  except  the  said  ■  Sumpter 
House.' "  The  court,  sitting  as  a  jury, 
found  the  defendant  not  guilty.  The  appel- 
lant filed  a  motion  for  a  new  trial,  upon  the 
ground  that  the  finding  and  judgment  of  the 
court  herein  was  contrary  to  the  law  and  the 
agreed  statement  of  facts.  Tlie  motion  was 
overruled,  and  the  state  has  appealed. 

W.  E.  Atkinson,  Atty.  Gen.,  and  T.  D. 
Crawford,  for  appellant. 

Battle,  J.  Section  6416,  Mansf.  Dig., 
provides  that  all  persons  keeping  a  public 
tavern,  whether  they  retail  spirituous  or  vin- 
ous liquors  or  not,  shall  first  procure  a  li- 
cense for  that  purpose  from  the  county  court 
of  the  county;  and  section  1859  provides: 
"It  any  persons  shall  violate  any  of  the  pro- 
visions of  the  law  requiring  tavern-keepers 
to  procure  license,  for  which  no  specific  pen- 
alty is  provided,  such  person  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction, 
shall  be  fined  in  any  sum  not  exceeding  fifty 
dollars."  These  provisions  were  held  in 
Bostick  V.  State,  47  Ark.  126,  to  be  constitu- 
tional and  still  in  force.  It  is  true,  power 
has  been  conferred  on  municipal  corporations 
"to  regulate  hotels  and  other  houses  for  pub- 
lic entertainment,"  but  this  power  is  not  ex- 
clusive, or  inconsistent  with  the  statute  re- 
quiring all  persons  keeping  public  taverns  to 
procure  license  from  the  county  court.  That 
statute  still  remains  in  force,  and  all  ordi- 
nances in  conflict  with  It  are  void  to  the  ex-< 
tent  of  the  Inconsistency,  if  not  entirely  so. 
Const.  1874,  art.  12,  §  4.  The  finding  of  the 
circuit  court  was  contrary  to  the  agreed  state- 
ment of  facts.  The  judgment  of  the  circuit 
court  is  therefore  reversed,  and  this  cause  is 
remanded  for  a  new  trial. 


Abhsi-bono  «.  Tbititt,  (two  cases.) 

(Supreme  Court  of  Arkansas.    May  17, 1890.) 

COONTT  —  AUX>WANOB  —  APPEAL  —  FUBUC  BUILD- 
INQS. 

1.  An  award  of  a  contract  to  build  a  county 
jail  is  not  an  "allowance, "  within  the  meaning  of 
Const.  Ark.  1874,  art.  7,  i  61,  which  extends  to  oiti- 
xens  and  resident  tax-payers  the  right  to  appeal 
from  allowances  made  for  or  against  counties, 
cities,  or  towns. 

2.  Under  Mansf.  Dig.  Ark.  {S 1091-1108,  relat- 
ing to  the  building  of  court-houses  and  county  jails 
under  the  direction  of  the  court,  and  the  supervis- 
ion of  commissioners  appointed  by  it,  and  which 

ftrovide  that  the  court  shall  order  the  payment  of 
DStallmenta  as  they  fall  due  to  contractors,  but 
that  no  payment  shall  be  made  except  upon  the 
certificate  of  the  commissioners  that  a  due  propor- 
tion of  the  agreement  has  been  performed,  the 
court  has  no  power  to  order  the  payment  of  a  sum 
stipulated  to  be  payable  upon  the  filing  of  the  bond, 
and  in  advance  of  the  performance  of  any  part  of 
the  contract. 

Appeal  from  circuit  court,  Conway  coun- 
ty; G.  S.  CuNNiNOiiAM,  Judge. 

E.  B.  Henry,  for  appellant.  KatoUffe  cfe 
FletcJier,  for  appellee. 


Battle,  J.  These  two  cases  were  sab- 
mi  tted  by  consent  upon  the  same  abstracts 
and  briefs,  and  considered  by  this  court  at 
the  same  time.  In  the  first  case  it  app<>aT8 
the  county  court  of  Conway  county  ordered  a 
jail  to  be  built,  awarded  the  contract  to  B.  S. 
Truitt,  he  being  declared  the  lowest  bidder, 
and  ordered  him  to  enter  into  bond  for  the 
faithful  performance  thereof.  The  contract 
was  reduced  to  writing,  and  presented  to  the 
court  for  approval.  Thereupon,  Carroll 
Armstrong,  a  citizen,  resident,  and  tax-payer 
of  Conway  county,  appeared,  and,  for  several 
reasons,  objected  to  its  approval.  His  objec- 
tion was  overruled,  and  the  contract  was  ap- 
proved, and  he  appealed  to  the  circuit  court. 
In  the  circuit  court  bis  appeal  was  dismissed, 
and  he  appealed  to  this  court. 

In  the  other  case  the  county  court  of  Con- 
way county,  at  its  July  term,  1888,  on  the 
7th  of  September,  1888,  made  the  following 
order:  "Kow,  on  this  day,  it  appearing  to 
this  court  that  the  contractor  for  building  the 
jail  for  Conway  county,  B.  S.  Truitt,  has 
filed  his  bond  as  such  contractor,  and  in  ac- 
cordance with  the  contract,  that,  upon  the 
filing  and  approval  of  said  bond,  that  said 
contractor  should  have  issued  to  him  one 
thousand  dollars,  it  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the 
dork  draw  his  warrant  on  the  treasury  of 
Conway  county  in  favor  of  B.  S.  Truitt,  pay- 
able out  of  jail  funds,  for  one  thousand  dol- 
lars. "  And  Carroll  Armstrong  appealed  from 
it  to  the  circuit  court,  which,  "after  hearing 
the  testimony  of  witnesses  and  argument  of 
counsel,"  aflSrmed  the  order  of  the  county 
court,  and  rendered  judgment  for  costs 
against  Armstrong.  Without  filing  a  motion 
for  a  new  trial  or  bill  of  exceptions,  he  ap- 
pealed to  this  court. 

The  appeals  in  the  two  cases  are  separate 
and  distinct,  and  wiii  be  so  considered. 

In  the  first  case,  Armstrong  was  not  a  par- 
ty, and  could  not  take  an  appeal  as  a  party 
aggrieved.  The  order  appealed  from  was 
not  an  allowance,  but  an  acceptance  by  the 
county  court  of  the  offer  of  Truitt  to  build  a 
jail,  and  nothing  more.  Hence  Armstrong 
had  no  right  to  appeal  from  it,  under  the 
constitution,  as  a  citizen,  resident,  or  tax- 
payer, and  could  not  appeal  in  any  capacity. 
Const.  1874,  art.  7,  g  51;  Mofflt  v.  State.  40 
Ind.  217. 

In  the  latter  case  the  order  appealed  from 
was  an  allowance  against  the  county.  There 
is  nothing  in  the  record  here  to  indicate  the 
nature  or  purpose  of  the  allowance  except 
the  order  of  the  county  court.  From  that  it 
appears  tliat  it  was  made  at  the  time  the  con- 
tract to  build  the  jail  was  consummated  by 
the  filing  and  approval  of  the  bond  of  Truitt; 
that  both  were  made  at  the  same  time.  As- 
suming that  the  order  is  correct  as  to  facts, 
it  conclusively  appears  that  no  part  of  the 
contract  was  performed  when  it  was  made, 
and  that  the  amount  thereby  allowed  was  in- 
tended to  be  paid  before  anytliing  was  done 
under  the  contract.     No  other  reasonable 


Ark.) 


CBABTREE  r.  BRADBURT. 


935 


interpretation  can  be  placed  upon  it.  As  an 
order  for  euch  a  payment,  it  was  afirmed  by 
tlie  circuit  court,  and  could  not  bare  been 
afflrmed  in  any  other  way.  The  whole  rec- 
ord conclusively  shows  that  the  allowance 
'was  for  an  advance  payment.  Did  the  cir- 
cuit court  err  in  affirming  it? 

The  statntes  of  this  state  provide  that, 
when  any  county  court  shall  make  an  order 
for  the  erection  of  a  court-house  or  jail,  it 
shall  appoint  some  suitable  person  as  oom- 
niissioner  of  public  buildings,  whose  duty  it 
shall  be,  among  other  things,  to  prepare  and 
submit  to  the  county  court  a  plan  of  the 
building  to  be  erected,  the  dimensions  there- 
of, and  the  materials  of  which  it  is  to  be  com- 
posed, with  an  estimate  of  the  probable  costs 
thereof,  and,  when  any  plan  sliall  be  ap- 
proved by  the  court,  to  advertise  for  pro- 
posals for  erecting  such  building,  and  to  con- 
tract with  the  person  who  will  agree  to  do  the 
work  on  the  lowest  and  best  terms,  not  ex- 
ceeding the  amount  appropriated  for  the  pur- 
pose by  the  court;  to  take  from  the  contractor 
a  bond  to  the  county,  with  sulflcient  security, 
for  the  performance  of  the  work  at  such  time 
and  in  such  manner  as  shall  be  agreed  on, 
and  "to  superintend  and  direct  the  execution 
of  the  work,  and  to  see  that  tbe  materials 
employed  are  good,  and  the  work  executed 
according  to  contract,  and  to  make  report  of 
the  progress  and  condition  thereof  from  time 
to  time  to  the  county  court."  They  further 
provide:  "When  any  installmemt  shall  be- 
come due  to  the  contractor  according  to  con- 
trHct,  such  court  shall  make  an  order  that  the 
same  be  paid  out  of  the  county  treasury," 
and  that  "no  such  order  shall  be  made  ex- 
cept on  the  certificate  of  the  commissioner 
that  a  due  proportion  of  the  work  has  beep 
completed  and  executed  according  to  tbe  con- 
tract." Mansf.  Dig.  §§  1091-1103.  The 
effect  of  this  legislation  is  to  prohibit  the 
county  court  from  making  an  order  for  the 
payment  of  any  sum  on  any  amount  contract- 
ed to  be  paid  for  the  building  of  a  court- 
bonseorjail  before  any  part  of  the  contract 
is  performed.  The  allowance  in  question  is 
In  violation  of  the  statute,  and  the  circuit 
court  erred  in  affirming  it.  Shirk  v.  Pulaski 
Co.,  4  Dill,  209;  Desha  Co.  v.  Newman.  33 
Ark.  795;  Goyne  v.  Ashley  Co.,  31  Ark.  662. 
See  State  v.  Hinkle,  37  Ark.  540. 

Tbe  judgment  in  the  first  case  dismissing 
the  appeal  is  atflrmed,  and  tbe  judgment  af- 
firming the  allowance  in  the  other  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 


Crabtkee  et  al.  v.  Bradbttrt  et  al. 
(Supreme  Court  of  Arkanaag.    May  81, 1890.) 
Canoeli/Ation  op  Deed— Supfioibnot  or  Evi- 

DENOS. 

1.  Where  there  is  a  sabstantlal  conflict  in  the 
testimony,  the  flndings  of  tbe  chancellor  will  not 
be  disturbed. 

3.  A  deed  obtained  by  fraud  and  misrepresen- 
tation is  void,  nh  initio,  and  will  be  canceled  on 
showing  in  equity. 


Appeal  from  circnit  court.  Sebastian 
county;  B.  W.  MoFarlane,  Special  Judge. 

Duval  7t  Cravens,  for  appellants.  /.  B. 
MoDonough,  for  appellees. 

HuoHES,  J.  The  appellees,  children  and 
grandchildren  and  heirs  at  law  of  J,  B.  Brad- 
bury, desceased,  who  was  the  father,  also,  of 
the  appellant,  L.  Crabtree,  brought  this  suit 
in  equity  to  have  canceled  a  de^  of  convey- 
ance executed  by  J.  R.  Bradbury  to  L.  P. 
Crabtree  for  a  tract  of  land  described  therein, 
upon  the  grounds  that,  through  fraud,  im> 
position,  and  deceit,  L.  P.  Crabtree  had  ob- 
tained the  deed.  They  allege  that  Crabtree, 
intending  a  fraud,  promised  to  trade  places 
or  exchange  lands  with  Bradbury,  and  never 
intended  to  make  the  exchange,  and  failed  to 
convey  his  own  place,  knowing  that  Brad- 
bury, who  was  old,  would  soon  die,  and  leave 
all  the  land  in  Crabtree's  name.  They  also 
allege  that  Crabtree  offered  and  pretended  to 
give  cattle  in  the  Indian  Territory,  valued  at 
$1,200,  in  exchange  for  the  Bradbury  land; 
and  that  Crabtreq  pretended  that  Bradbury 
made  a  deed  of  the  land  to  him  to  pay  a  debt 
which  he  pretended  Bradbury  owed  him,  and 
wbich  the  appellees  aver  he  did  not  owe. 
Tlie  deed  is  exhibited  with  the  complaint, 
and  appears  to  have  been  duly  executed,  and 
was  recorded  5th  of  April,  1886.  The  con- 
sideration expressed  in  the  deed  is  81,200. 
L.  P.  Crabtree  alone  answered  the  complaint. 
He  admitted  the  execution  of  the  deed  by 
Bradbury  to  him.  Denies  all  fraud,  and  that 
he  procured  the  execution  of  the  deed,  and  al- 
leges that  it  was  executed  when  he  was  ab- 
sent, and  that  he  knew  nothing  about  it  un- 
til it  was  delivered  to  him  by  Bradbury  after 
its  execution.  Denies  that  he  offered  any 
cattle  HS  a  consideration,  or  that  be  offered 
any  other  lands  in  exchange  for  the  land  Brad- 
bury conveyed  to  him.  Alleges  there  was  a 
good  and  valuable  consideration  for  the  exe- 
cution of  tbe  deed,  but  admits  that  the 
$1,200,  tbe  amount  of  tbe  consideration  ex- 
pressed in  Bradbury's  deed,  was  never  paid 
or  promised.  Avers  that  Bradbury  estimated 
the  services,  trouble,  and  outlay  of  money, 
past,  present,  and  future,  for  him  by  defend- 
ant to  be  equal  to  that  amount;  that  Brad- 
bury stayed  at  appellant's  house  a  year  and 
a  half  before  he  died;  tliat,  when  he  came  to 
live  at  appellant's  house,  Bradbury  told  him 
that  if  he  died  first  appellant  should  have  all 
he  had,  and  that  if  appellant  should  die  first 
he  (Bradbury)  would  take  care  of  his  wife 
and  children.  At  the  hearing  tbe  court  found 
that  the  deed  was  obtained  through  fraud 
and  misrepresentation,  decreed  its  cancella- 
tion, and  gave  judgment  against  appellant 
L.  P.  Crabtree  for  $125  for  the  use  of  tbe 
land.    Crabtree  appealed. 

There  was  conflict  in  the  testimony  of  the 
case, — that  for  appellants  tending  to  show 
that  the  land  conveyed  to  Crabtree  by  the  deed 
in  controversy  was  a  gift;  that  for  appellees 
tending  to  show  that  the  theory  of  the  com- 
plaint was  correct.    Without  discussion  of 
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it,  we  deem  it  snffloient  to  say  that  there  was 
evidence  to  warrant  the  court  in  finding  that 
appellant  L.  P.  Crabtree  obtained  the  deed 
from  Bradbury  through  a  pretended  pur- 
chase of  the  land  conveyed  thereby,  with  the 
preconceived  intention  and  determination  not 
to  pay  for  it;  and  this  was  a  fraud  for  which 
the  deed  should  have  been  canceled.  Taylor 
V.  Mississippi  Mills,  47  Ark.  247.  1  S.  W. 
Bep.  283.  Fraud  avoids  a  contract  ab  initio, 
both  at  law  and  in  equity,  and  gives  the  de- 
frauded pai-ty  the  right  utterly  to  reject  the 
contract.  Merritt  v.  Bobinson,  35  Ark.  483; 
Strayborn  v.  Giles,  22  Ark.  517;  Kerr. 
Fraud  &  M.838  et  seq;  Bigelow,  Frauds,  78 
-76. 

Under  the  rule  laid  down  in  Gaty  v.  Hoi- 
comb,  44  Ark.  216,  we  ought  not  to  disturb 
the  finding  and  decree  of  the  chancellor,  and 
have  no  inclination  to  do  so.  There  is  oer> 
tainly  no  preponderance  of  evidence  against 
them,  but  the  evidence  is  suflBcient  to  sustain 
them.    The  decree  is  affirmed. 


East  End  St.  By.  Co.  c.  Dotle. 
(Supreme  Court  of  Tennettee.    iiay  8, 189a) 

KUnTBira  DOKAIK— DUUMT  RUI.KOAD— COUPENB^- 
TION — COKSTITITTIOMII.  L^W. 

1.  The  construction  along  a  city  street,  to  a 
point  five  miles  in  the  country,  of  a  railroad  whose 
oars  are  propelled  by  a  dnmmy  steam-eosine,  and 
whose  trains  carry  passeneers  only,  and  stop  at 
all  street  crossings.  Is  an  additional  serrltnde  up- 
on the  street,  for  which  the  owner  of  the  fee  is  en- 
titled to  oompensatloo.   . 

3.  Under  Const  Tenn.  art  1,  {  21,  which  for- 
bids the  taking  of  private  property  for  public  use 
without  Just  compensation,  the  fact  that  a  railroad 
la  oonstruoted  along  a  oity  street  nnder  a  charter 
from  the  state,  and  a  contraot  with  the  dtv  and 
county,  does  not  deprive  the  owner  of  the  fee  of 
his  right  to  compensation  therefor. 

Error  to  circuit  court,  Shelby  county;  L. 
H.  EsTES,  Judge. 

Myers  &  Sneed  and  Turley  A  Wright,  foe 
plaintiS  in  error.  P.  P.  Edmondson  and  /. 
P.  Houston,  for  defendant  in  error. 

G/lLDWell,  J.  Action  by  Doyle,  an  abut- 
ting lot-owner,  to  recover  damage  from  the 
East  End  Dummy  Railway  Company  for  the 
alleged  wrongful  and  unlawful  construction 
and  operation  of  its  railway  line  along  and 
upon  tlie  highway  in  front  of  his  property. 
Verdict  and  judgment  for  plaintift,  and  ap- 
peal in  error  by  defendant. 

On  the  trial  below  the  defendant  requested 
the  trial  Judge  to  instruct  the  jury  as  follows: 
"If  the  jury  find  that  the  defendant  con- 
structed its  road  through  a  part  of  the  city 
to  a  point  five  miles  into  the  country,  in  ac- 
cordance with  its  contract  with  the  city  and 
county,  its  cars  being  propelled  by  steam- 
motor,  and  used  only  for  carrying  passengers, 
stopping  at  street  crossings  to  take  on  pas- 
sengers, then  the  court  charges  you  that  its 
construction  is  not  an  additional  servitude 
upon  the  streets  or  public  roads  from  that 
contemplated  in  the  dedication."    The  court 


refused  to  give  this  Instruction,  and  bis  ac- 
tion in  that  behalf  is  assigned  as  error. 

This  presents  tlie  qnestion  reserved  in  the 
Smith  Case,  87  Tenn.  626, 11  S.  W.  Rep.  709. 
namely,  whether  a  railway  whose  cars  are 
propelled  by  a  dummy  steam-engine,  and 
used  for  passengers  only,  is  a  burden  or  serv- 
itude on  a  public  street  or  highway  in  addi- 
tion to  that  contemplated  in  the  original  ded- 
ication of  the  land  to  public  use.  The  reser- 
vation was  made  in  that  case  becanse  the 
plaintiff  therein 'did  not  own  the  ultimate 
fee  in  the  street,  and  was  not,  therefore,  in 
an  attitude  to  be  affected  by  a  decision  of  the 
qnestion.  For  reasons  stated  in  that  case 
and  in  the  Bingham  Case,  to  be  hereafter 
cited,  an  abutting  land-owner  whose  line  is 
in  the  side,  and  not  the  center,  of  the  public 
highway,  is  not  entitled  to  compensation  for 
the  imposition  of  an  additional  burden  on  the 
ultimate  fee.  Not  owning  the  fee,  lie  can 
Justly  claim  no  compensation  for  its  impair- 
ment by  a  new  burden  imposed  upon  it. 
That  Is  a  matter  for  the  owner  of  the  estate 
out  of  which  the  public  easement  was  orig- 
ignally  carved,  and  not  for  the  abutting 
owner,  whose  title-papers  take  him  only  to 
the  aide  of  tlie  highway,  as  was  true  in  the 
Bingham  and  Smith  Cases.  In  the  present 
case  the  plaintiff's  line  is  in  the  center  of  the 
highway,  and  to  that  line  he  owns  the  ulti- 
mate fee;  that  is,  he  has  such  owneisbip  of 
the  soil  that  he  may  resume  absolute  posses- 
siou  and  dominion  of  it  to  the  center  of  the 
highway  whenever  the  original  use  for  which 
the  highway  was  set  aput  shall  be  finally 
abandoned.  The  appropriation  vested  the 
public  with  only  snch  part  of  his  fee-simple 
•state  as  was  necessary  to  the  f nil  enjoyment 
of  the  use  then  in  contemplation.  Conse- 
quently, anything  which  diverts  the  high- 
way from  that  use,  or  applies  it  to  another 
or  different  use.  Is  the  imposition  of  an  ad- 
ditional burden  on  the  reserved  estate  of  the 
owner,  and  constitutes  a  taking  of  his  prop- 
erty for  which  he  may  demand  and  receive 
Just  compensation.  So,  then,  the  proposition 
eontained  in  the  request  for  special  instruc- 
tion is  a  material  one  in  this  case,  and  should 
have  been  given  or  refused,  as  it  may  t>e 
sound  or  unsound  in  law. 

It  is  well  settled  that  an  ordinary  steam  or 
commercial  railway  is,  and  that  an  ordinary 
street  railway  operated  with  horses  is  not, 
an  additional  servitude  on  the  ultimate  fee 
in  the  public  street  or  highway:  the  former 
being  a  new  and  different  use,  while  the  lat- 
ter is  but  an  improved  and  consistent  mode 
of  enjoying  the  original  or  ordinary  use. 
Railroad  Co.  v.  Bingham,  87  Tenn.  522.  11 
S.  W.  Rep.  705;  Smith  v.  Railroad  Co..  87 
Tenn.  626,  II  S.  W.  Bep.  709,  and  authorities 
cited.  The  distinction  between  the  use  by 
the  commercial  railway,  and  that  by  the  horse 
railway,  is  so  wide  and  plain  that  it  needs  no 
further  comment  or  illustration.  Confess- 
edly, the  railway  involved  in  this  case  is  on 
the  line  between  the  two;  the  equivalent  of 
neither,  but  partaking  largely  of  the  nature 
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of  both.  Like  those  upon  the  commercial 
railway,  its  cara  are  propelled  by  a  steam-en- 
gioe,  with  its  unavoidable  smoke,  noise,  and 
vibration,  though  in  a  less  degree;  and,  like 
the  hone-car  line,  it  transports  passengers 
only,  stopping  at  short  Intervals  upon  the 
highway  to  take  them  on  and  let  them  off, 
while  the  commercial  railway  carries  both 
passengers  and  other  freight,  receiving  and 
discharging  them  at  regular  depots  further 
apart.  The  size,  weight,  and  speed  of  ap- 
pellant's trains,  consisting  nsually  of  a  small 
"boxed"  engine  and  two  coaches,  are  much 
less  than  those  of  the  commercial  railway 
trains;  but,  at  the  same  time,  its  trains  are 
much  longer,  heavier,  and  more  rapid  in 
transit  than  the  ordinary  horse-car.  Alike, 
the  commercial  railway,  and  that  operated 
by  the  appellant,  are  obvious  hindrances  to 
other  modes  of  travel  and  traffic  rightfully 
enjoyed  upon  the  public  hiirhway.  Alike, 
they  endanger  the  lives  and  property  of  indi- 
viduals, for  whom,  in  the  aggregate,  the 
original  dedication  or  condemnation  was 
made.  There  is  a  difference,  it  is  true ;  but 
the  difference  is  in  the  degree,  and  not  in  the 
kind,  of  interruption  and  peiil.  From  the 
very  nature  of  the  case,  it  is  perfectly  mani- 
fest to  oar  minds  that  the  presence  of  appel- 
lant's track  and  trains  is  entirely  inconsist- 
ent with,  and  a  perpetual  embarrassment  to, 
the  ordinnry  use  of  the  public  highway.  It 
is  utterly  impossible  to  operate  sucli  a  rail- 
way with  such  trains  without  greatly  ob- 
structing, and  rendering  more  dangerous, 
other  business  and  travel  usually  seen,  and 
always  allowable,  on  a  public  highway.  To 
the  extent  of  this  obstruction,  and  this  in- 
crease of  danger  by  its  appropriation  of  the 
highway  for  its  own  purposes,  there  is  neces- 
sarily a  diversion  from  and  inconsistency 
with  the  original  use;  and  to  that  extent  the 
construction  and  operation  of  appellant's 
road  is  the  imposition  of  an  additional  serv- 
itude npon  the  ultimate  fee  of  the  owners  of 
the  soil  in  the  public  highway.  Tliis  does 
not  mean  that  tlie  trains  of  appellant  are  to 
be  banished  as  unauthorized  by  law,  but  sim- 
ply that  their  presence  and  operation  in  the 
public  highway  is  an  additional  burden  on 
the  ultimate  fee,  for  which  the  owner  is  en- 
titled to  compensation. 

The  charter  from  the  state,  and  contract 
with  the  city  and  county,  authorize  the  prop- 
er construction  and  use  of  this  railway;  but 
they  do  not  purport  to  warrant  the  appropri- 
ation of  the  owner's  property  without  pay- 
ing him  therefor.  Even  if  such  was  their 
purport  and  intent,  that  could  not  alter  the 
case,  and  would  afford  no  sufficient  answer 
to  the  plaintiff's  demand,  because  the  consti- 
tution forbids  the  taking  of  private  property 
for  public  use  without  just  compensation. 
Const,  art.  1,  §  21.  The  instruction  request- 
ed was  properly  refused.  Counsel  for  appel- 
lant have  called  our  attention  to  the  case  of 
NeweU  v.  Railway  Co.,  85  Minn.  112,  27  X. 
W.  Rep.  839,  which  we  find  to  be  an  author- 
ity for  the  proposition  requested,  and  in  con- 


flict with  the  conclusion  reached  in  this  opin- 
ion. Not  agreeing  to  the  reasoning  in  that 
case,  and  the  decision  of  a  sister  state  being 
at  most  only  persuasive  authority,  we  prefer 
not  to  follow  it.  We  have  carefully  consid- 
ered the  several  other  assignments  of  error. 
None  of  them  are  well  taken.  Let  the  Judg- 
ment be  affirmed. 


State  v.  Elvins. 
(.Supreme  Court  of  iftesowr*.    June  80, 1890.) 

ASSAUtT  WITH  IHTBST  TO  Kn,!,— ISDIOTMBST— 
BVJDBNOB— VRBDIOT. 

1.  An  indictment  charging  that  the  aocuaed 
feloniouBl;,  and  with  maiioe  aforethouKht,  as- 
saulted and  shot  at  a  person  named  therem,  with 
a  Winchester  rifle  loaded  with  powder  and  leaden 
bullets,  with  intent  to  Idll  and  mnrder,  suffiolently 
charges  an  assault,  with  a  deadly  weapon,  with  in- 
tent to  kill,  under  Bev.  St.  Mo.  1 1262. 

2.  Evidence  that  the  accused  became  engaged 
In  an  altercation  with  the  proprietor  of  a  saloon, 
which  terminated  in  his  beingejeoted  therefrom; 
that  he  thereupon  procured  a  Winchester  rifle,  r» 
turned,  and  shot  at  the  proprietor, — Is  sufBoientto 
sustain  a  convlctioa  for  assault,  with  a  deadly 
weapon,  with  intent  to  klU. 

8.  The  malting  of  the  statement  by  the  prose- 
cuting attorney  in  his  olosing  argument,  "Gentle- 
men, yon  know  these  assaults  mth  intent  to  Idll 
are  becoming  too  common  In  this  country,  and  in 
south-east  Missouri, "  furnishes  no  ground  for  re- 
versal of  a  judgment  convicting  the  defendant  of 
such  an  assault. 

4.  A  verdict  of  "Ouilty  as  charged  in  the  In- 
dictment "  is  proper  In  form  without  spedfring  the 
degree  of  the  offense,  as  required  by  Rev.  St.  Mo.  ( 
1927,  where  the  offense  found  is  Inferior  to  that 
charged. 

Appeal  from  circuit  court,  St.  Francois 
eounty;  Jambs  D.  Fox,  Judge. 

Indictment  under  section  1262,  Rev.  St. 
1879,  omitting  formal    parts,    as    follows: 

"That  Ralph  Elvins,  on  the  day  of 

March,  1886,  at  and  in  the  county  of  St.  Fran- 
cois and  state  of  Missouri,  in  and  upon  one 
Barney  Flynn,  feloniously,  on  purpose,  and 
of  his  malice  aforethought,  did  make  an  as- 
sault, and  did  then  and  there,  on  purpose, 
and  of  his  malice  aforethought,  feloniously 
shoot  at  him,  the  said  Barney  Flynn,  with  a 
certain  Winchester  rifle  loaded  with  powder 
and  leaden  t>al(s,  which  he,  the  said  Ralph 
Elvins.  then  and  there  held  in  both  bis  hands, 
with  intent  then  and  there  the  said  Barney 
Flynn,  on  purpose  and  of  his  malice  afore- 
thought, feloniously  to  kill  and  mnrder, 
against  the  peace  and  dignity  of  the  state. 
Mbbrili,  Pipkin,  Prosecuting  Attorney." 
The  testimony  shows  that  about  11  o'clock 
on  the  night  of  the  13th  of  March,  1886,  de- 
fendant i»Bcame  engaged  in  a  difficulty  In 
Barney  Flynn's  saloon,  in  St.  Francois  coun- 
ty, Mo.,  with  a  man  by  the  name  of  Edwards, 
and  also  attempted  to  raise  a  disturbance 
with  some  other  parties,  who  were  in  the  sa- 
loon playing  cards  at  the  time.  Flynn,  the 
saloon-keeper,  in  trying  to  keep  him  quiet, 
became  engaged  in  an  altercation  with  him, 
and  Anally  put  him  out  of  the  saloon,  and 
closed  the  door.  After  he  was  put  outside, 
Seward  Burke,  one  of  the  witnesses,  tried  to 
get  liim  to  go  home,  but  he  insisted  on  going 
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up  town.  In  speaking  to  him  about  the 
trouble  he  had  had,  Burke  said  to  him,  "He 
might  liave  killed  you,  and  you  might  have 
killed  hitn;"  and  then  defendant  said,  "If 
that  is  the  case,  I  will  go  down  home,  and 
get  my  Winchester. "  He  then  went  home, 
got  his  Winchester  ritle,  Citme  back  to  the  sa- 
loon, pushed  open  the  door,  and,  putting  his 
gun  in  at  the  opening,  shot  at  Barney  Flynn 
once  or  twice.  Flynn  had  been  told  l)y  Burke 
that  defendant  had  gone  to  get  his  Win- 
chester; and,  when  he  returned,  he  had  his 
gun  ready  to  defend  himself,  and  both  shot 
at  about  the  same  time.  The  trial  resulted 
in  the  defendant  being  found  guilty,  and  his 
punishment  assessed  at  three  years'  imprison- 
ment in  the  penitentiary.  Being  sentenced 
accordingly,  he  appeals  to  this  court. 

Weber  di  Buah,  for  appellant.  Mertill  Pip- 
kin, Atty.  Gen.,  for  the  State. 

Sheewood,  J.  There  was  no  appearance 
of  counsel  for  defendant  in  this  court,  either 
by  brief  or  otherwise:  but,  complying  with 
our  statutory  duty,  we  have  carefully  read 
the  record  to  see  if  reversible  error  occurred 
during  the  trial  of  the  cause,  or  lu  proceed- 
ings subsequent  thereto,  with  the  following 
results: 

1.  The  indictment  to  which  objection  was 
taken  by  motion  in  arrest  is  in  all  respects 
sufficient,  and  in  accordance  with  approved 
precedents. 

2.  The  testimony  fully  sustains  the  ver- 
dict; and  t^timony  was  perfectly  competent 
to  show  how  the  quarrel  began,  and  ail  that 
was  said  and  done  about  it  by  dffendant  up 
to  the  time  when,  a  few  minutes  thereafter, 
he  fired  the  shot  which  caused  the  present  ac- 
■cusation.  Such  testimony  was  part  of  the 
res  gesta;  and,  besides,  it  went  to  show  the 
state  of  feeling  defendant  bad  towards  Flynn. 
State  v.  Forsythe,  89  Mo.  667,  I  S.  W.  Rep. 
884;  State  v.  Emery,  76  Mo.  348;  State  v. 
McNally,  87  Mo.  644,  and  cases  cited.  But 
testimony  offered  on  behalf  of  the  defendant 
that  he  was  a  fine  shot  bad  no  bearing  or 
relevancy  whatever. 

8.  There  were  no  exceptions  saved  to  the 
giving  of  any  instructions;  and  they  need 
not  be  considered  for  that  reason,  as  excep- 
tions to  the  action  of  a  trial  court  stand  upon 
the  same  plane  in  criminal  casps  as  in  civil, 
as  the  statute  provides  and  this  court  has 
oftentimes  decided.  But,  nevertheless,  we 
have  read  them,  and  And  them,  speaking  in 
a  general  way,  to  lay  down  the  law  in  a  man- 
ner frequently  approved  by  this  court  in  this 
class  of  cases;  and  the  instruction  in  relation 
to  self-defense  was  in  accordance  with  the 
rulings  of  this  court  in  a  number  of  instances. 
State  V.  Gilmore,  95  Mo.  554,  8  S.  W.  liep. 
359,  «12:  State  v.  Fartlow,  90  Mo.  608,  4  8. 
W.  Rep.  14;  State  v.  Berkley,  92  Mo.  41,  4 
S.  W.  Rep.  24;  State  v.  Parker,  96  Mo.  382, 
9  S.  W  Rep.  728;  State  v.Herrell,  97  Mo. 
105, 10  S.  W.  Rep.  387.  There  is  no  ground 
of  complaint,  therefore,  on  this  score. 

4.  The  remarks  of  the  prosecuting  attor- 


ney in  the  closing  argument,  to  which  objec- 
tion was  made,  were  these:  "Grontlemen,  yoa 
know  that  these  assaults  with  intent  to  kill 
are  becoming  too  common  in  this  eoontry. 
and  in  south-east  Missouri."  There  was  noth- 
ing in  this  language  meriting  any  rebuke 
whatever.  It  was  strictly  within  the  line  of 
legitimate  argument. 

5.  Lastly,  the  verdict  of  the  jury  was: 
"We,  the  jury,  find  the  defendant,  Ralph  EI- 
vins,  guilty  as  be  stands  charged  in  the  in- 
dictment, and  assess  his  punishment  at  im- 
prisonment in  the  penitentiary  for  tlie  term 
of  threeyears.  Geo.  L.  Gooley,  Foreman." 
This  verdict  was  proper  in  form,  under  the 
provisions  of  section  1927.  Rev.  St.  1879, 
which  only  requires  that  the  verdict  should 
specify  the  degree  of  the  offense  where  it  is 
inferior  to  that  charged  in  the  indictment. 
State  V.  Matrassey,  47  Mo.  295;  State  v.  Step- 
toe,  65  Mo.  640.  Therefore,  judgment  af- 
firmed. All  concur  but  Barclay.  J.,  ab- 
sent. 


8TATK  t).  MoNAHABA. 
ISuvreme  Court  of  Mlstouri.    Feb.  10, 1890.) 

ASBAUIT  WITH  IXTBNT  TO  KlU^-IlTDKTrKBBT— ET- 
JLDBNOI— VkBDIOT. 

1.  An  Indictment  presented  wittaoat  the  names 
of  witnesses  indorsed  may  properly,  by  order  of 
court,  be  returned  to  the  grand  jury  to  supply  the 
omission,  and  entered  on  Uie  following  day. 

2.  An  angry  dispute  arose  at  a  school  meettng 
between  one  whose  vote  was  otaaUenged  and  tiM 
challenger,  and  the  latter  and  hia  brother  were 
rushing  towards  the  voter,  and  In  the  direction  of 
defendant,  who  was  chairman,  when  defendant 
drew  and  raised  his  revolver,  and  a  third  brother, 
sitting  near,  came  up  behind  and  threw  his  arms 
around  him,  pressing  his  arms  down.  Defendant 
partially  freed  himself,  and,  throwing  his  hand 
over  his  shoulder,  and  looking  back,  flred.  He  tes- 
tified that  he  feared  an  attack  from  one  of  the 
brothers,  who  was  drawing  off  his  coat,  when  ha 
recelred  a  blow  In  the  back  of  the  head,  and  was 
grasped  from  behind.  Held,  that  whether  he  had 
reasonable  cause  to  believe  be  was  in  immediate 
danger  was  properly  left  to  the  jury.  Shbbwooo, 
J.,  dissenting. 

3.  An  Instruction  that,  "If  the  jnry,  from  all 
the  evidence,  hare  any  doubt  of  defendant's  guilt, 
and  further  believe  from  the  evidence  that  draend- 
ant  has  for  a  long  time  and  now  possesses  a  good 
moral  character  for  peace,  sobriety,  and  honestv, 
then  such  fact  of  good  character,  coupled  with  the 
presumption  of  innocence,  is  snfflcient  upon  which 
to  find  a  verdict  of  not  guilty,"  is  properly  re- 
fused. 

4.  It  is  not  error  to  neglect  to  give  a  proper  in- 
struction as  to  evidence  of  good  character,  though 
an  improper  one  was  asked  and  refused,  and  the 
statutes  require  the  court  to  declare  the  law  ap- 
plicable to  the  case.    Shbbwood,  J.,  dissenting. 

6.  Statement  by  counsel  that  "the  only  object 
of  the  law  in  allowing  evidence  of  defendanfa 
good  obaraoter  is  to  show  that  a  man  did  not  do  the 
act,  •  *  *  and  evidence  of  good  character  can- 
not do  this  defendant  any  good, "  will  not  re<iuire 
a  rev<3rsai  wbere  the  sentence,  as  shown  by  the 
bill  or  exceptions,  indicates  a  probable  omiuion, 
and  counsel  maKes  affidavit  that  be  said  that  good 
character  was  not  an  excuse  for  the  oommission  of 
crime '  cud  in  this  case  the  evidence  was  clear  that 
defendant  did  the  shooting,  and  as  there  was  no 
reasonable  cause  for  his  doing  it,  evidence  of  good 
character  could  not  do  him  any  good.  Shbbwood, 
J.,  dissenting. 

«.  A  verdiot  for  assault  with  intent  to  Idlloaa- 


Mo.) 


STATE  V.  MoNAMABA. 


not  be  Impeached  by  affidavit  of  a  juror  that  ha  in- 
tended a  verdict  for  carrying  concealed  weapons.' 
7.  "  Pertentiary  "  instead  of  "  penitentiary  "  in  a 
yerdict  will  not  require  a  reversaL 

Appeal  from  circuit  court,  Montgomery 
county. 

Stiver  A  Brotpn  and  John  M.  Barker,  tor 
appellant.    The  Attorney  General,  for  the 

SUte. 

Braob,  J.  At  the  April  term,  1887,  of 
the  circuit  court  of  Montgotnf  ry  county,  the 
defendant  was  indicted,  under  section  1262, 
liev.  St.  1879,  for  shooting  at  one  George  W. 
Woods,  "on  purpose,  and  with  malice  afore- 
thought," with  a  loaded  pistol,  with  intent  to 
kill,  and  at  the  same  term  was  found  guilty 
of  assault  with  intent  to  kill  under  section 
1263,  and  his  punishment  assessed  at  impris- 
onment in  the  penitentiary  for  two  years. 
From  the  sentence  and  judgment  on  the  ver- 
dict he  appeals.  Tlie  shooting  took  place  at 
a  school  meeting  in  the  district  on  the  5th  of 
April,  1887,  when  an  election  was  being  held 
for  school  directors.  Two  ballots  had  been 
taken,  which  had  resulted  in  a  tie.  The  third 
was  progressing,  when  a  young  man  by  the 
name  of  "Rodgers"- going  to  vote,  his  vote 
was  challenged  by  John  Woods,  a  brother  of 
George,  whereupon  an  angry  altercation  en- 
sued between  them,  and  John  Woods  rushed 
toward  Bodgers,  followed  by  bis  brother 
Alexander,  who  was  near  him  when  the  al- 
tercation commenced.  While  these  two  broth- 
ers were  bearing  down  on  Bodgers,  and  run- 
ning, probably  in  a  general  direction,  towards 
the  place  where  the  defendant  was,  be  drew 
his  pistol,  a  revolver,  from  his  hip-pocket, 
brought  it  round  to  the  front  of  his  person 
with  his  right  hand,  caught  it  with  his  left, 
raised  it,  facing  in  the  direction  of  the  Woods 
brothers,  when  George  Woods,  who  was  in 
the  rear  of  the  defendant  and  near  him,  came 
up  behind  him,  threw  his  arms  around  him, 
pressing  defendant's  arms  to  bis  side.  Tlie 
defendant  by  struggling  got  his  right  arm 
loose  from  George's  embrace,  raised  it,  bring- 
ing the  pistol  in  his  right  hand  over  his  left 
ahoalder,  and,  turning  his  face  in  that  direc- 
tion, looked  towards  George's  head  and  fired, 
the  shot  passing  through  George's  cap.  The 
defendant  was  then  thrown  to  the  floor,  and 

'The  testimony  of  a  juror  is  not  admissible  to 
show  misconduct  of  the  jury.  State  v.  Harper, 
(S.  C.)  7  8.  E.  Rep.  780;  8Ute  v.  Morris,  (La.)  6 
South.  Rep.  639.  But  where  a  new  trial  is  aslied 
on  the  ground  of  certain  alleged  misconduct  of  the 
jury  the  affidavits  of  jurors  denying  the  miscon- 
duct are  admissible  and  conclusive.  People  v. 
Ooldenson,  (Cal.)  19  Pao.  Kep.  161.  Evidence  of 
conversations  between  jurors,  and  threats  made  by 
tbem  to  each  other,  whether  in  or  out  of  the  jury- 
room,  is  inadmissible  to  impeach  the  verdict.  Com. 
V.  White,  (Mass.)  16  N.  E.  Rep.  707.  See,  also,  not«, 
Id.  But  the  Nebraska  court  has  held  that  the  gen- 
eral rule  that  affidavits  of  jurors  will  not  be  re- 
ceived in  any  case  for  the  purpose  of  impeaching 
or  avoiding  their  verdict  is  subject  to  an  exception 
In  regard  to  such  overt  acts  as  may  be  seen  and 
beardby  all  the  jurors.  Harris  v.  State,  40  N.  W. 
Rep.  817.  Evidence  of  remarks  made  by  a  juror 
after  the  trial  is  not  admissible  to  impeach  the  ver- 
dict.   State  V.  Rush,  (Mo.)  8  S.  W.  Rep.  231. 


the  revolver  taken  away  from  him.  The  ev- 
idence for  the  state  tended  to  prove  that  noth- 
ing offensive  had  been  done  or  said  to  the  de- 
fendant by  any  one  before  he  drew  his  revol- 
ver, and  that  George  Woods  had  been  sitting 
quietly  near  him  up  to  the  moment  when  he 
took  hold  of  the  defendant  in  the  manner 
stated  for  the  purpose  of  preventing  him 
using  it.  The  defendant  testified  that  he 
drew  his  pistol,  and  placed  himself  in  a  de- 
fensive position,  in  apprehension  of  an  attack 
from  Alexander  Woods,  who  was  approach- 
ing him,  and  drawing  off  his  coat,  when  lie 
received  a  blow  from  some  one  on  the  back  of 
his  head;  wasimmediately  thereafter  grabbed 
from  behind;  tried  to  look  around,  and,  in 
the  impulse  of  self-defense,  threw  up  the  pis- 
tol and  fired. 

1.  The  record  shows  that  the  indictment  in 
this  cause,  which  is  in  every  respect  a  suffi- 
cient and  formal  one,  was  returned  into  court 
and  entered  on  the  26th  of  April,  1887.  Its 
validity,  or  that  of  the  proceedings  under  it, 
is  in  no  way  affected  by  the  fact  that  it  was 
presented  the  day  before;  but,  not  having  the 
names  of  the  state's  witnesses  indorsed  there- 
on, was  not  entered,  but  by  order  of  the  court 
returned  to  the  grand  jury  for  that  reason,  as 
the  affidavit  of  the  clerk  tends  to  show. 

2.  The  bill  of  exceptions  was  filed  in  vaca- 
tion by  leave  of  court,  entered  of  record  in 
term  within  the  time  allowed,  and  is  part  of 
the  record  for  review.  Sess.  Acts  1885,  p. 
214.  But  in  it  we  find  no  specific  objections 
to  the  admission  or  rejection  of  evidence,  nor 
any  exceptions  properly  taken  and  saved  to 
any  ruling  of  the  court  thereupon. 

S.  The  instructions  given  by  the  court  are 
perhaps  obnoxious  to  some  of  the  verbal  crit- 
icisms made  upou  them,  but,  on  the  whole, 
presented  very  fairly  the  issue  between  the 
state  and  the  defendant  on  the  offense  of 
which  he  was  found  guilty,  telling  the  jury, 
in  substance,  that  if  the  defendant,  in  the 
heat  of  passion,  shot  at  George  Woods  with 
the  intention  of  killing  him,  the  defendant 
was  guilty  of  the  offense  defined  in  section 
1263,  unless  such  shooting  was  done  under 
such  circumstances  as  to  be  justified  on  the 
ground  of  self-defense,  and  requiring  them  to 
find  all  the  necessary  facts  constituting  the 
offense  beyond  a  reasonable  doubt,  and  to  ao- 
qult'if  they  had  a  reasonable  doubt  on  the 
whole  case.  The  instruction  on  self-defense 
was  not  erroneous,  in  that  the  question 
whether  the  defendant  had  reasonable  cause 
to  believe  that  he  was  in  immediate  danger 
was  submitted  to  the  jury,  (State  v.  Sloan,  47 
Mo.  604;  State  v.  Eaton,  75  Mo.  587;  Nichols 
T.  Winfrey,  79  Mo.  544;)  and  in  other  partio- 
alars  was  such  as  has  been  approved  by  this 
court,  (State  v.  Thomas,  78  Mo.  827.) 

4.  The  defendant  asked  four  instructions, 
all  of  which  were  refused.  The  second, 
third,  and  fourth  were  upon  the  ground  of 
self-defense,  and,  in  so  far  as  they  stated  cor- 
rect propositions  of  law  applicable  to  the 
facts  of  the  case,  were  as  favorably  stated 
for  the  defendant  in  the  instructions  given 
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bj  the  coart  on  that  branch  of  the  case  as  In 
those  asked;  and  for  the  ref  asal  to  give  them 
he  has  no  just  cause  of  complaint.  The  first 
Is  as  follows:  "(1)  If  the  jury,  from  all  the 
evidence  in  this  cause,  iiave  any  doubt  of  the 
defendant's  guilt,  and  further  believe  from 
the  evidence  that  the  defendant  has  for  a  long 
time  and  now  possesses  a  good  moral  char- 
acter for  peace,  sobriety,  and  honesty,  then 
such  fact  of  good  character,  coupled  with  the 
presumption  of  innocence  which  the  law  in- 
vokes, is  sutBcient  upon  which  to  find  a  ver- 
dict of  not  guilty,  and  the  jury  may  then  ac- 
quit the  defendant."  The  court  committed 
no  error  in  refusing  this  Instruction.  The 
jury  had  no  right  to  acquit  the  accused  on 
any  kind  of  doubt  short  of  a  reasonable  doubt, 
whether  the  defendant  was  a  man  of  good  or 
bad  character,  and  the  court  had  no  right  to 
tell  the  jury  that  any  doubt  supplemented  by 
proof  of  good  character  would  authorize  them 
to  acquit.  It  was  for  the  jury  to  determine, 
taking  into  consideration  the  evidence  of  de- 
fendant's good  eharactebin  connection  with 
all  the  other  avldeuce  in  the  case,  whetho: 
there  was  such  a  reasonable  doubt  of  his  guilt 
as  to  authorize  an  aoquittal. 

It  is  contended,  however,  that,  conceding 
that  the  court  committed  no  error  in  refus- 
ing the  instruction  in  the  form  asked,  yet  the 
defendant,  having  given  evidence  tending  to 
establish  his  good  character,  it  was  the  duty 
at  the  court  to  give  a  correct  instruction  on 
the  subject,  and  that  the  court  committed  re- 
Tersible  error  in  neglecting  to  do  so.  It  has 
been  repeatedly  held  in  this  state  tiiat  evi- 
dence of  good  character  of  defendant  in  crim- 
inal cases  is  always  to  t>e  considered  by  the 
jary  in  making  op  their  verdict  as  to  the  guilt 
orinnooenceot'the accused.  Statev. McMnr- 
phy,  52  Mo.  251;  State  v.  Alexander,  66  Mo. 
148;  State  v.  Underwood.  76  Mo.  630;  State 
V.  McNally,  87  Mo.  644.  It  has  also  as  fre- 
quently been  held  that  evidence  of  good  char- 
acter of  the  defendant  is  to  be  treated  the 
same  as  any  other  evidence  of  fact  in  the 
case;  "that  no  legitimate  distinction  can  Iw 
taken  between  them."  State  v.  Alexander, 
supra;  State  v.  McNally,  supra;  State  v. 
Swain,  68  Mo.  705.  If  this  be  so,  it  is  diffl- 
cnlt  to  see  on  principle  why  the  fact  of  char- 
acter shonld  in  any  case  be  selected  from  oth- 
er facts  in  the  case,  and  made  the  subject  of 
instructions.  The  practice  of  singling  out 
any  single  fact,  and  calling  the  attention  at 
the  jury  to  it,  as  a  subject  for  their  consider- 
ation, thus  giving  it  an  undue  prominence 
over  other  fM^  in  tiie  case  would  seem  to  be 
objectionable.  State  v.  Hundley,  46  Mo. 
414;  State  t.  Smith,  58  Mo.  267.  Neverth»- 
less  the  practice  of  giving  an  instruction  on 
the  subject  of  character,  when  limited  to  a 
direction  to  the  jury  that  the  same  may  be 
taken  into  consideration  in  connection  with 
all  the  other  facts  and  circumstances  in  evi> 
dence  in  the  case  in  determining  tbequestion 
of  guilt,  has  frequently  received  the  sanction 
of  this  court.  Cases  supra,  and  State  v. 
Jpnes,  78  Mo.  278;  State  v.  Yansant,  80. 


Mo.  67.  But  we  do  not  nnderstand  any  of 
the  cases  to  go  to  the  extent  of  holding  that 
the  omission  of  the  court  to  give  an  instrao> 
tion  upon  the  subject  of  character  is  ground 
for  reversal.  The  extent  to  which  they  can 
be  held  te  go  is  that,  if  the  defendant  asks 
for  a  proper  instruction  on -that  subject,  be 
may  have  it  given;  if  It  is  not  a  proper  one, 
of  course  it  must  be  refused.  He  has  no 
cause  of  complaint  that  thereupon  the  court 
gives  no  instruction  upon  the  subject.  The 
law  requiring  the  court  to  declare  the  law  ap- 
plicable to  the  case,  whether  proper  instruo- 
tions  are  esked  for  or  not,  does  not  compre- 
hend such  merely  collateral  matter.  State  r. 
Brtxsks,  92  Mo.  542.  5  8.  W.  Rep.  257, 330. 

5.  The  closing  nrgament  for  the  state  was 
made  by  Judge  Elijah  BoBraaoN.  Objec- 
tions are  urged  to  several  remarks  made  by 
him  in  that  argument,  but  the  following  ia 
the  only  one  properly  saved  for  the  consider- 
ation of  this  court  in  the  bill  of  exceptions: 
"The  only  object  of  the  law  in  allowing  evi- 
dence of  the  defendant's  good  character  is  to 
show  that  a  man  did  not  do  the  act.  Where 
there  is  a  doubt  about  the  act,  only  in  snch 
cases  as  these,  [here  selecting  one  of  the  jury 
as  an  example:]  suppose  you  had  a  horse 
stolen,  [or  taken,]  and  that  the  horse  is  aft- 
erward found  in  my  possession.  I  wonld 
then  have  the  right  to  introduce  evidence  to 
show  my  good  character  in  order  to  rebut  the 
presumption  that  I  had  stolen  or  taken  the 
horse,  and  evidence  of  good  character  cannot 
do  this  defendant  any  good."  Beading  this 
paragraph  alone,  disconnected  from  the  line 
of  argument  in  which  it  was  used,  some 
ground  may  be  found  for  the  contention  that 
the  jury  might  have  been  misled  by  the  ex- 
pression "did  not  do  the  act, "  coupled,  as  tt 
is,  in  the  manner  stated  in  the  sentence, 
with  the  statement,  "and  evidence  of  good 
character  cannot  do  this  defendant  any  good." 
The  formation  of  the  sentence,  however,  at 
once  suggests  that  something  must  have  been 
omitted,  and,  when  read  in  the  light  of  the 
affidavit  of  Jndge  RoBureoi;,  that  what  he 
actually  said  was  that  good  character  was  not 
an  excuse  for  the  commission  of  crime,  (illas- 
trating  as  aforesaid,)  and  in  this  case  the  ev- 
idence was  clear  that  McNamara  bad  done 
the  shooting,  and  that  there  was  no  reason- 
able cause  for  him  having  done  it,  the  evi- 
dence of  good  character  could  not  excuse  him 
for  it,  or,  as  stated,  "cannot  do  him  any 
good, "  there  will  be  found  no  such  misrepre- 
sentation of  law  as  to  the  weight  which  should 
be  given  to  evidence  of  good  character  as 
wonld  require  the  interference  of  the  trial 
judge,  or  warrant  a  reversal  upon  the  groand 
that  the  judge  did  not  thereupon  so  interfere. 

6.  The  affidavit  of  Juror  GweuB,  that  he 
intended  by  his  verdict  to  find  the  defendant 
guilty  of  carrying  concealed  weapons,  and 
not  of  shooting  at  George  Woods,  afforded  no 
ground  for  a  new  trial.  A  juror  cannot  be 
permitted  in  this  way  to  impeach  his  own 
verdict.  State  v.  Bush,  95  Mp.  199.  S^W. 
Rep.  221,  and  cases  cited.       '^UgH^ 
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Nor  should  the  judgment  be  reversed  bo- 
cause  the  Jury  in  their  verdict  misspelled  the 
word  "penitentiary."  The  word,  as  spelled 
in  this  record,  looks  like  "pertentiary,"  but 
noone  could  for  a  moment  mistake  the  mean- 
ing. 

Pinding  no  reversible  error  in  the  record 
of  the  trial  of  this  cause,  the  judgment  is  af- 
firmed. 

Shebwood,  J.,  {ditsmting.)  The  defend- 
ant was  indicted  at  the  April  term,  1887,  of 
the  Montgomery  county  circuit  court  for  an 
assault  with  intent  to  kill  one  George  Woods. 
He  was  tried  at  the  same  term  and  convicted, 
and  his  punishment  assessed  at  two  years' 
Imprisonment  In  the  penitentiary.  He  ap- 
pealed from  the  Judgment  of  the  circuit 
court  to  this  court.  The  indictment  was  re- 
turned to  the  lower  court  on  the  26th  day  of 
April,  1887,  and  the  trial  had  at  the  April 
adjourned  term  in  June  following.  The  al- 
leged assault  was  made  on  the  5th  April, 
1887,  at  the  annual  school  meeting  of  the  dis- 
trict in  which  the  defendant  and  George 
Woods  resided.  The  defendant  was  a  mem- 
ber of  the  board  of  directors  and  its  presi- 
dent. The  father  of  George  Woods,  the 
party  charged  to  have  been  assaulted,  was 
also  a  member  of  the  board.  The  latter's 
term  expired  at  that  time,  and  two  directors 
were  to  be  elected  at  that  meeting.  Much 
feeling  had  been  engendered  in  the  district 
by  previous  efforts  to  divide  it,  and  to  move 
the  school-house  site.  This  feeling  iiad  as- 
sumed a  personal- character  as  t)etween  the 
defendant  and  the  Woods  family,  father  and 
sons.  Other  considerations  more  purely  per- 
sonal bad  caused  coolness  between  tlie  fam- 
ilies. There  was  a  contest  at  the  school 
meeting  over  the  election  of  two  directors, 
and  the  opposing  interests  were  known  geo- 
graphically as  the  northern  and  southern 
factions.  There  was  a  large  attendance  at 
the  meeting.  One  director  was  elected,  and 
two  ballots  had  been  taken  in  an  efifort  to 
elect  the  second.  During  the  progress  of  the 
third  ballot,  John  or  Alexander  Woods,  or 
both,  challenged  the  vote  of  one  John  Rodg- 
ers,  out  of  which  grew  an  altercation  result- 
ing in  an  attack  upon  Bodgers  by  John 
Woods,  or,  as  some  witnesses  say,  by  both 
John  and  Alexander  Woods,  in  which  Bodg- 
ers was  knocked  down  and  severely  beaten. 
During  the  progress  of  tliis  fight  McNamara 
drew  bis  pistol.  Some  witnesses  testify  that 
Alexander  Woods,  during  the  fight  between 
Bodgers  and  his  brother  John,  advanced  in  a 
threatening  manner  towards  the  defendimt. 
taking  oil  bis  coat  as  he  went  towards  him. 
Others  say  that  be  proceeded  in  the  direction 
of  the  defendant,  but  was  in  reality  follow- 
ing his  brother,  who  was  bearing  Bodgers 
back  and  past  the  defendant,  while  still 
Other  testimony  is  to  the  effect  that  he  ad- 
vanced upon  McNamara,  and,  upon  the  lat- 
ter drawing  his  pistol,  be  turned  away  and 
Joined  his  brother  John  in  his  assault  upon 
Bodgers.    Tbs   witnesses   nniformly  agree 


that  defendant  made  no  efiFort  to  use  bis  pis- 
tol, but  stood  holding  it  in  his  hand.  At 
this  j  uncture  the  witnesses  all  concur  in  stat- 
Ing  that  George  Woods  approached  the  de> 
fendant  from  behind,  and  elapsed  his  arms 
around  the  defendant,  pinioning  the  latter's 
arms  to  his  side.  Tbe  defendant  struggled 
until  he  succeeded  in  freeing  one  hand,  and, 
turning  partially  aronnd,  he  fired  over  his 
shoulder  at  hhi  assailant,  the  bullet  passing 
through  the  latter's  cap,  but  doing  him  no 
injury.  No  witness  saw  George  Woods 
strike  the  defendant  before  the  shot  was 
fired,  but  no  one  denies  that  he  might  have 
dona  sa  One  witness  testifies  that  when  the 
shot  was  fired  he  saw  blood  trickling  down 
the  back  of  defendant's  bead,  and  it  is  not 
disputed  that  there  was  blood  on  the  back  of 
bis  liead  at  tiie  close  of  the  dilBcully,  and 
blood  on  the  floor  and  the  bench  where  he 
was  standing  when  assaulted  hy  George 
Woods,  and  that  an  ugly  wouud  had  bemi 
made  on  the  back  of  his  head  by  some  instru- 
ment. One  witness  says  it  was  a  gasb  wbidi 
could  have  been  made  with  a  knife.  The  de- 
fendant himself  testifies  that  he  received  a 
blow  or  cut  from  some  one  before  he  was 
caught  from  behind.  He  did  not  know  who 
held  him.  He  believed  it  was  George  Woods. 
He  tried  to  look  around,  and,  in  the  impuLw 
of  self-preservation,  fired  the  shot.  And  the 
testimony  of  tbe  defendant  discloses  ample 
ground  for  being  armed  with  the  pistol;  but 
whether  be  had  such  ground  or  not  is  im- 
material, unless  he  were  indicted  for  carry- 
ing concealed  weapons.  Tbe  evidence  shows 
that  defendant,  after  firing  the  shot,  was 
borne  to  the  floor  by  George  Woods,  his  pis- 
tol was  taken  from  him  by  the  latter,  and  he 
and  his  biother  Alexander  beat  the  defend- 
ant into  a  dazed  condition.  Their  father 
made  them  desist,  and  himself  assisted  the 
defendant  to  rise  from  the  floor.  After  these 
two  simultaneous  difficulties  bad  ceased, 
George  Woods,  not  satisfied  with  the  punish- 
ment he  and  bis  brother  Alexander  had  in- 
flicted upon  McNamara,  and  the  beating  that 
his  brother  John  had  given  Bodgers,  himself 
became  involved  in  an  altercation  with 
Bodgers.  Each  called  the  other  a  coward, 
and  there  is  evidence  that  Woods  advanced 
upon  Bodgers,  when  the  latter  fired  upon 
him,  giving  him  a  mortal  wound,  from 
which  he  died  in  a  few  minutes.  There  was 
no  connection  between  McNamara  and  Bodg- 
ers, and  neither  of  them  had  anything  to  do 
with  the  difficulty  between  the  other  and  the 
Woods  brothers,  further  than  that  Bodgers 
was  voting  with  what  was  called  by  some 
witnesses  the  McNamara  faction.  Alex- 
ander Woods  was  very  active  in  canvassing 
the  district  for  some  time  before  the  meeting, 
and  on  the  day  before  told  tbe  witness  Thor- 
ley  that  if  McNamara  "did  not  drive  a  little 
slow  there  to-morrow,  there  might  be  a  little 
fun."  The  defendant  testified  that  he  saw 
Bodgers  challenged  and  knocked  down,  and 
Alexander  Woods  pulling  off  his  coat  and  ad- 
vancing towards  him,  (defendant,)  when  ha 
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drew  his  pistol,  and  stood  on  the  defensive, 
making  no  offensive  demonstration.  He 
vas  ttien  struck  from  belli  nd  and  elapsed 
around  tlie  arms,  wtien  he  fired  back  over 
his  stioulder.  Wliile  Alexander  Woods  de- 
nies making  any  demonstration  against  Mc> 
Namara,  and  denies  that  lie  struck  or  beat 
bim  after  he  was  knocked  down  by  George 
Woods,  and  the  other  evidence  for  the  state 
generally  tends  negatively  to  show  that 
neither  of  the  Woods  brothers  made  any  dem- 
onstration against  the  defendant  previous  to 
the  firing  of  the  shot  by  the  latter,  witnesses 
for  the  defense  testify  positively  that  Alex- 
ander was  advancing  threateningly  upon 
McNamara,  when  the  latter  drew  his  pistol, 
apparently  for  the  purpose  of  stopping  the 
advance  of  Woods.  It  was  shown  that  Alex- 
ander Woods  was  a  man  of  medium  size. 
George  would  weigh  175  or  180  pounds,  and 
John  240  or  250  pounds,  while  McNamara, 
the  defendant,  was  under  the  medium  size, 
a  little  and  an  old  man.  George  Woods  was 
about  19  years  of  age,  and  not  a  voter  at  the 
school  meeting.  A  number  of  witnesses  tes- 
tified to  the  good  character  of  the  defendant, 
which  was  not  controverted. 

The  court  refused  the  following  instruct 
tion  upon  the  subject  of  good  character, 
asked  by  defendnnt:  "If  the  jury,  from  all 
tlie  evidence  in  this  case,  have  any  doubt  of 
defendant's  guilt,  and  further  believe  from 
the  evidence  that  the  defendant  has  for  a 
long  time  and  now  possesses  a  good  moral 
character  for  peace,  sobriety,  and  honesty, 
then  such  fact  of  good  character,  coupled 
with  the  presumption  of  innocence  which 
the  law  invokes,  is  sufficient  upon  which  to 
find  a  verdict  of  not  guilty,  and  the  jury  may 
then  acquit  the  defendant."  No  instruction 
upon  the  subject  of  good  character  was 
given.  The  defendant  in  support  of  bis  mo- 
tion for  a  new  trial,  filed  the  affidavit  of 
William  E.  Owens,  one  of  the  jurors  who 
tried  the  cause,  in  which  he  says  that  he 
found  the  defendant  guilty  of  carrying  a  con- 
cealed weapon  to  the  school  meeting,  and 
was  induced  to  do  so  by  the  closing  argument 
of  Judge  Robinson.  The  state  called  Owens 
for  the  purpose  of  explaining  his  affidavit, 
and  at  the  close  of  a  long  and  close  oral  ex- 
amination, and  after  the  whole  of  the  affi- 
davit bad  been  read  to  him,  he  was  asked  the 
following  question:  "Now  you  have  heard 
the  whole  of  it  read,  I  wish  you  would  state 
whether  you  intended  to  convict  McNamara 
for  carrying  concealed  weapons  to  the 
school-bouse  or  not?"  He  answered:  "Yes. 
sir;  I  did."  The  remarks  made  by  connsel 
for  the  state  will  be  quoted  later  on. 

I  have  deemed  it  proper  to  make  a  state- 
ment of  the  testimony  in  this  cause,  because 
I  do  not  regard  the  statement  made  in  the 
majority  opinion  as  a  full  and  fair  statement 
of  the  facts  in  evidence;  and  upon  that  evi- 
dence, of  course,  depends  the  question  of  de- 
fendant's guilt  or  innocence,  and  the  ques- 
tion as  to  whether  he  was  fairly  tried.  I 
have  given  what  I  deem  a  correct  riaunU  ot 


that  evidence  as  the  basis  for  the  following 
remarks: 

1.  The  great  preponderance  of  the  testi- 
mony establishes  to  my  entire  satisfaction 
that  Alexander  Woods  was  the  aggressor, 
and  brought  on  the  state  of  affairs  which  led 
to  the  firing  of  the  shot  by  the  defendant. 
Although  the  threats  made  by  Alexander 
Woods  on  the  day  before,  against  the  defend- 
ant, were  not  communicated  to  the  latter,  yet 
the  fact  that  they  were  made  was  competent 
and  very  cogent  evidence  that  Alexander 
Woods  was  the  aggressor  and  promoter  of 
the  strife,  and  caused  the  defendant  to  draw 
his  pistol  for  his  own  protection.  The  authori- 
ties in  this  state  fully  sustain  the  position  as 
to  the  competency  of  such  evidence.  State  v. 
Alexander,  66  Mo.  148,  and  cases  cited; 
State  V.  Downs,  91  Mo.  19.  3  S.W.  Rep.  219; 
State  V.  MoNally,  87  Mo.  644;  State  T.  Sloan. 
47  Mo.  604.  In  the  case  last  cited  an  approv- 
ing quotation  is  made  from  Campbell  v.  Peo- 
ple, 16  111.  17,  where  it  is  said,  touching  the 
inference  to  be  drawn  from  previous  threats 
as  to  who  the  aggressor  was,  that  "if  the 
deceased  had  made  threats  against  the  de- 
fendant, it  would  be  a  reasonable  inference 
that  lie  sought  him  for  the  purpose  of  execut- 
ing those  tlireats,  and  thus  they  would  serve 
to  characterize  bis  conduct  toward  the  pris- 
oner at  the  time  of  their  meeting  and  of  the 
affray."  And  there  is  sufficient  evidence  to 
show  that  Alexander  Woods,  the  tbreatener 
of  the  defendant,  and  George  Woods,  who 
seized  the  defendant  from  behind,  were  act- 
ing in  concert,  and  were  both  the  aggressors 
in  the  assault  made  on  the  defendant.  It 
cannot  be  doubted  that  Alexander  Woods' 
advancing  on  the  defendant,  and  drawing 
his  coat  as  he  came,  was  only  balked  for  the 
moment  in  his  previously  expressed  purpose 
to  make  the  defendant  "drive  a  little  slow" 
by  the  latter  drawing  his  pistol,  and  standing 
in  a  posture  of  defense.  But  he  made  no 
attempt  to  use  the  pistol,  as  all  the  witnesses 
agree,  and  therefore  the  only  conceivable  pur- 
pose of  George  Woods  in  slipping  up  and 
"grabbing"  McNamara  from  l>ehind  was  to 
enable  his  brother  Alexander,  without  danger 
of  personal  injury,  to  have  "a  little  tuu." 
This  "fun"  began  by  a  violent  cut  or  blow 
which  George  Woods  dealt  the  defendant  on 
the  back  of  the  head  at  the  instant  he  seized 
him;  and  which  blow  split  the  defendant's 
scalp  open,  and  caused  the  blood  to  flow  free- 
ly; a  wound  of  so  severe  a  nature  as  to  lie 
plainly  visible  at  the  time  of  the  trial,  several 
months  thereafter.  That  George  Woods 
struck  the  blow  cannot  well  be  questioned, 
seeing  that  he  and  his  brothers  were  the  only 
ones  engaged  in  promoting  the  disturbance 
which  they  themselves  set  in  motion,  and 
seeing,  further,  that  George  Woods  was  be- 
hind the  defendant,  and  ^AJexander  was  not. 
And  the  "little  fun"  went  on  by  the  Woods 
brothers  hurling  the  little  old  man  on  the 
floor,  and  there  brutally  beating  him  almost 
to  the  verge  of  his  existence;  besting  him  so 
nnmercif ally  that  even  their  own  father  in- 
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terfered,  and  rescued  him  from  the  murder> 
OU8  hands  of  his  sons.  But  it  la  quite  im- 
material who  struck  the  defendant  on  the 
back  of  the  head.  That  he  was  so  struck  be- 
fore he  fired  the  shot,  or  made  any  attempt 
to  do  so,  ia  abundantly  shown  by  the  testi- 
mony of  a  disinterested  witness,  and  by  the 
uncontradicted  testimony  of  the  defendant 
himself.  He  sees  the  vote  of  John  Rodgers, 
who  voted  with  him  on  the  school  question, 
and  who  had  voted  three  times  that  morning 
without  objection,  challenged,  and  then  Bod- 
gers  knocked  down  by  John  Woods;  he  sees 
Alexander  Woods,  with  whom  he  was  not  on 
speaking  terms,  advancing  towards  him  in 
an  excited  and  threatening  manner,  and 
drawing  his  coat  as  he  came;  then  the  de- 
fendant drew  bis  pistol  as  he  had  a  right  to 
do,  but  did  not  attempt  to  use  it;  then  he  was 
seized  from  behind,  and  struck  a  violent 
blow,  and  then,  turning  his  head  partially 
around,  and  unable  to  see .  who  had  seized 
bim  or  who  was  his  assailant,  in  the  im- 
pulse of  self-preservation,  he  threw  up  his 
pistol,  and  fired  the  shot,  for  firing  which  he 
has  been  tried,  convicted,  and  branded  as  a 
felon.  If  these  facts  do  not  constitute  a 
dear  and  indubitable  case  of  self-defense, 
then  I  must  confess  my  utter  ignorance  of 
the  meaning  of  that  term.  If  in  the  facts 
stated  the  elements  of  an  abundant  and 
plenary  self-defense  do  nut  exist,  then  the 
sooner  all  expressions  and  definitions  touch- 
ing the  "first  law  of  nature"  are  eliminated 
as  useless  from  our  legal  vocabularies  the 
better.  "When  a  person  apprehends  that 
some  one  is  about  to  do  him  great  bodily 
harm,  and  there  is  reasonable  ground  for  be- 
lieving the  danger  imminent  that  such  de- 
sign will  be  accomplished,  he  may  safely  act 
upon  appearances,  and  even  kill  the  assail- 
ant. If  that  be  necessary  to  avoid  the  appre- 
hended danger;  and  the  killing  will  be  jus- 
tifiable, although  it  may  afterward  turn  out 
that  the  appearances  were  false,  and  there 
was  in  fact  neither  design  to  do  him  serious 
injury  nor  danger  that  it  would  be  done.  He 
must  decide  at  bis  peril,  upon  the  force  of 
the  circumstances  in  which  be  is  placed,  for 
that  is  a  matter  which  will  be  subject  to  judi- 
dal  review.  But  he  will  not  act  at  his  peril 
of  making  that  guilt,  if  appearances  prove 
false,  which  would  be  innocence  had  they 
proved  true."  State  v.  Sloan,  47  Mo.  604, 
(an  indictment  for  murder  in  the  first  de- 
gree.) In  State  v.  Palmer,  88  Mo.  568,  also 
a  prosecution  for  murder  in  the  first  degree, 
where  the  deceased,  unarmed,  advanced  upon 
the  defendant  in  a  threatening  manner, 
whereupon  the  defendant  threw  a  weight  at 
him  and  killed  him  with  it,  this  court  said: 
"  Jf  the  defendant  acted,  in  a  momen  t  of  appar- 
ently impending  peril,  it  was  not  for  him  to 
nicely  gauge  the  proper  quantum  of  force 
necessary  to  repel  the  assault  of  the  deceased. " 
To  the  same  effect  ate  Nichols  v.  Winfrey, 
79  Mo.  544;  Morgan  v.  Durfee,  69  Mo.  469; 
State  V.  Eaton,  75  Mo.  591.  All  our  reports 
•peak  in  the  same  way  on  this  point,  and  so 


do  the  authorities  elsewhere.  Besides,  it 
must  not  be  forgotten  that  the  defendant  was 
a  member  of  the  board  of  school  directors, 
and  its  president,  and  had  been  elected  chair- 
man of  the  annual  meeting  then  assembled. 
He  had  a  right,  therefore,  to  be  there,  and  to 
maintain  order.  That  school-room  was  for 
the  time  being  his  dwelling-house,  his  domi- 
cUe,  his  office.  2  Rev.  St.  1889,  §§  7978. 
7979.  7988.  His  duty  commanded  him  to  be 
there,  and  therefore  he  was  in  a  better  plight 
than  an  individual  in  ordinary  circumstances 
requiring  self-defense,  since  he  was  engaged 
in  a  lawful  act,  and  when  unduly  assaulted 
he  only  did  what  the  apparent  necessity  of 
the  case  demanded;  and,  whether  Justiflahle 
or  excusable,  the  verdict  should  have  been 
for  him.    Morgan  v.  Durfee,  69  Mo.  469. 

lam  persuaded  that  no  one  with  unbiased 
mind  can  carefully  read  this  record  without 
being  constrained  by  the  evidence  alone  to 
say  that  a  great  wrong  has  been  done  the  de- 
fendant. Wliat  little  evidence  is  to  be  found 
which  bears  against  the  defendant's  inno- 
cence is  of  so  slight,  inconsequential,  and 
negative  nature,  as  to  warrant  the  confident 
belief  that  the  verdict  of  the  jury  was  not  the 
result  of  calm  deliberation,  but  of  prejudice, 
passion,  or  paitiality.  And  this  court  uni- 
formly intereferes  in  such  circumstances, 
even  in  civil  actions.  Spohn  T.  Railroad  Co.. 
87  Mo.  74;  Whilsett  v.  Ransom,  79  Mo.  258; 
Baker  v.  Stonebraker's  Adm'r,  36  Mo.  845; 
Price  T.  Evans,  49  Mo.  896;  Garrett  v. 
Greenwell,  92  Mo.  120.  4  S.  W.  Rep.  441. 
And  in  criminal  causes  we  have  never  yet 
abdicated  the  right  we  possess,  and  the  duty 
we  owe  the  accused,  to  overturn  verdicts 
which  are  not  based  upon  the  corner-stone  of 
substantial  justice.  State  v.  Packwood,  26 
Mo.  840;  State  v.  Burgdorf,  53  Mo.  65;  State 
V.  MansBeld,  41  Mo.  470;  State  v.  Daubert, 
42  Mo.  239;  State  v.  Brosius,  39  Mo.  534; 
State  V.  Jaeger,  66  Mo.  173;  State  v.  Castor, 
93  Mo.  242,  5S.  W.  Rep.  906;  State  v.  Primra, 
98  Mo.  368,  11  S.  \V.  Rep.  782.  On  this 
branch  of  the  cause,  therefore.  I  am  in  favor 
of  reversing  the  judgment  and  discharging 
the  prisoner;  and  I  cannot  but  think  that, 
had  my  associates  scrutinized  the  evidence 
more  closely,  they  would  have  reached  the 
same  conclusion. 

2.  But  there  are  other  reasons  now  to  be  pre- 
sented— ample  reasons — why  the  judgment 
herein  should  be  reversed.  I  refer  to  the  re- 
fusal of  the  court  properly  to  instruct  the 
jury,  and  to  improper  remarks  made  on  be- 
half of  the  state.  The  defendant  established 
by  his  neighbors  a  most  excellent  character 
as  a  quiet,  peaceable  man.  and  there  was  no 
testimony  to  the  contrary.  This  evidence 
called  for  an  instruction  ^b  to  the  probative 
force  of  the  good  character  of  the  defendant, 
but  no  instruction  at  all  was  given  on  the 
subject,  though  an  instruction  on  that  point 
was  asked  by  the  defendant's  counsel.  This 
instruction  was  faulty,  and  was  therefore 
properly  refused;  but  it  was  the  plain  duty 
of  the  trial  court,  an  improper  instruction 
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haying  been  asked,  to  have  given  a  proper 
one  on  that  subject.  The  reports  of  this 
court,  with  anvarying  uniformity,  announce 
the  doctrine  that,  where  an  improper  in- 
struction is  asked  on  behalf  of  the  defense, 
upon  the  facts  adduced  in  evidence,  a  proper 
one  should  be  given  in  its  stead.  State  t. 
Matthews,  20  Mo.  55;  State  v.  Jones,  61  Mo. 
232:  State  v.  Kilgore,  70  Mo.  546;  State  v. 
Lowe.  93  Mo.  547.  5  S.  W.  Bep.  889;  State  T. 
Young,  12  S.  W.  Rep.  879;  State  v.  Hickam, 
95  Mo.  loe.  eit.  332,  8  S.  W.  Bep.  252,  257. 
258,  (Bbace,  J.)  "  •  I  cannot,  in  principle,' 
said  Mr.  Justice  Patteson,  '  make  any  dis- 
tinction between  evidence  of  facts  and  evi- 
dence of  character.  The  latter  is  equally 
laid  before  the  jury  as  the  former,  as  being 
relevant  to  the  question  of  guilty  or  not 
guilty.  The  object  of  laying  it  before  the 
jury  is  to  induce  them  to  believe,  from  the 
improbability  that  a  person  of  good  character 
should  have  conducted  himself  as  alleged, 
that  there  is  some  mistake  or  misrepresentar 
tion  in  the  evidence  on  the  part  of  the  prose- 
cution, and  it  is  strictly  evidence  in  the  case.* 
Rex  v.  Stannard,  7  Car.  &  P.  673.  The  ad- 
missibility of  this  evidence  has  sometimes 
been  restricted  to  doubtful  cases;  but  it  is 
conceived  that,  if  the  evidence  Is  at  all  rele- 
vant to  the  Issue,  it  is  not  for  the  judge  to 
decide,  before  the  evidence  is  all  exhibited, 
whether  the  case  is  in  fact  doubtful  or  not; 
nor  indeed  afterwards,  the  weight  of  the  evi- 
dence being  a  question  for  the  jury  alone. 
His  duty  seems  to  be  to  leave  the  jury  to  de- 
cide, upon  the  whole  evidence,  whether  an 
iiiUividual,  whose  character  was  previously 
unblemished,  is  or  is  not  guilty  of  the  crime 
of  which  he  is  accused. "  3  Greenl.  £v.  g  25. 
It  is  said,  Itowever,  in  the  majority  opinion, 
"But  we  do  not  understand  any  of  the 
cases  to  go  to  the  extent  of  holding  that 
the  omission  of  the  court  to  give  an  in- 
struction upon  the  subject  of  ciiaracter  is 
ground  for  reversal.  The  extent  to  which 
they  can  be  held  to  go  is  that,  if  the  defend- 
ant asks  for  a  proper  instruction  on  that  sub- 
jet,  he  may  have  it  given;  if  it  is  not  a  proper 
one,  of  course  it  must  be  refused.  He  has 
no  cause  of  complaint  that  thereupon  the 
court  gives  no  instruction  upon  the  subject. 
The  law  requiring  the  court  to  declare  the 
law  applicable  to  the  case,  whether  proper  in- 
structions are  asked  for  or  not,  does  not  com- 
prehend such  merely  collateral  matter.  State 
V.  Brooks,  92 Mo.  542, 5S.  W. Rep.  257, 330." 
This  statement  is  grossly  erroneous  in  two 
particulars  and  for  two  reasons.  In  State  v. 
Swain,  68  Mo.  615,  an  instruction  as  to  good 
character  had  been  asked  by  the  defendant, 
but  refused  by  the  court,  and  such  refusal, 
and  the  failure  to  give  a  proper  instruction 
on  tlukt  subject,  was  one  of  the  grounds 
for  reversal  in  that  case.  Now,  if  it  be 
the  law,  as  asserted  by  the  authorities,  and 
by  this  court  in  a  numl)er  of  instances,  that 
evidence  of  fact  and  evidence  of  character 
rest  upon  the  same  basis;  that  there  is  no 
distinction  to  1m  taken  between  them;  that 


the  jury,  in  making  up  their  verdict  as  to 
the  guUt  or  innocence  of  the  accused,  must 
consider  good  cbai-acter  "just  like  any  other 
fact  In  the  cause,"  (State  v.  McNally,  87  Mo. 
644;  State  v.  Alexander,  66  Mo.  148;  State 
V.  Swain,  supra,) — why  is  it  not  as  much  a 
reversible  error  in  the  trial  court  to  refuse  to 
give  a  proper  instruction  as  to  good  charac- 
ter, where  an  improper  one  is  asked  by  the  de- 
fendant, as  it  is  to  refuse  to  give  a  proper 
instruction  on  "any  other  fact  in  the  cause?" 
And  yet  this  court,  as  shown  by  cases  already 
cited,  has  always  ruled  and  invariably  held 
that  the  asking  of  an  improper  instruction  by 
the  accused  on  the  evidenoe— f.  «.  the  facts 
in  the  cause  and  the  failure  of  the  trial  court 
to  give  a  proper  one — was  a  conclusive  and 
undebatable  ground  for  reversal.  How  the 
duty  of  the  trial  court  to  give  a  proper  in- 
struction can  be  set  in  motion  or  called  forth 
by  the  asking  of  an  improper  instruction,  un- 
less it  be  the  dnty  of  the  trial  court  to  give  a 
proper  instruction,  whether  asked  or  not,  as 
the  statute  in  plain  terms  provides,  I  leave 
this  court  to  determine  and  settle  to  their 
own  satisfaction,  if  they  can. 

Equally  unfortunate  and  equally  nnfound- 
ed  is  the  concluding  portion  of  the  statement 
already  quoted:  "The  law  requiring  the 
court  to  declare  the  law  applicable  to  the 
case,  whether  proper  instructions  are  asked 
for  or  not,  does  not  comprehend  such  merely 
collateral  matter."  State  y.  Brooks,  92  Mo. 
542,  5  &  W.  Bep.  257,  380.  In  the  first 
place,  evidence  of  good  character  is  not  a 
"collateral  matter;"  it  is  "just  like  any  other 
fact  in  the  cause."  Authorities,  supra.  It 
is  vital,  it  is  essential,  it  is  material.  How 
then  can  it  be  termed  "collateral. "  Its  eflBca- 
cy  has  been  exhibited  on  many  occasions, 
where  but  for  its  preseuce  eonviction  of  the 
OTime  charged  must  have  resulted.  TaIc 
FOURD,  J.,  says:  "It  is  a  peUtio  princtpit  to 
say  that  evidenoe  as  to  character  is  entitled  to 
weight  only  in  doubtful  cases,  when  really  it 
is  to  make  the  case  doubtful  that  such  evi- 
dence is  offered.  In  some  instances,  in  which 
guilt  would  otherwise  be  established  beyond 
reasonable  doubt,  evidence  of  good  character 
may  justly  produce  an  acquittal."  Dickin. 
Quar.  Sess.  (6th  Ed.)  563,  cited  in  Wbart. 
Crim.  £v.  (9th  £d.)  §  67.  This  view  of  the 
subject  is  well  illustrated  and  expressed  in 
Heine  v.  Com.,  91  Pa.  St.  145,  where  Gob- 
son,  J.,  said:  "Furthermore,  the  learned 
judge  of  the  court  below  committed  an  error 
in  saying  to  the  jury:  'If  a  man  is  guilty, 
his  previous  good  character  has  nothing  todo 
with  the  case;  but  If  you  have  doubt  as  to  his 
guilt,  then  character  steps  in  and  aids  in  de- 
termining that  doubt.'  The  effect  of  this  was 
to  give  the  evidence  of  good  character  no 
weight  whatever,  for,  if  the  other  testimony 
left  in  the  minds  of  the  jury  a  reasonable 
doubt  of  the  defendant's  guilt,  this,  i^ltself, 
without  more,  entitled  him  to  an  acquittal. 
Evidence  of  good  character  is  not  a  mere 
makeweight,  thrown  In  to  assist  in  the  pro- 
duction of  a  result  that  would  iiappen  at  all 
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events,  but  it  Is  positive  evidence,  and  may, 
of  itself,  by  the  creation  of  a  reasunable 
donbt,  produce  an  acquittHl."  Now  how  can 
testimony  of  gnod  cliaractcr,  which  is  "posi- 
tive evidence."  which  has  tiie  power  to  com- 
bat, countervail,  and  overtlirow  the  other- 
wise conclusive  evidence  of  the  prosecution, 
wliicb  may  create  "of  itself"  a  reaaonal)Ie 
doubt  and  thus  "produce  an  acquittal,"  be 
deemed  a  "merely  collateral  matter i"'  The 
human  mind  must  change  it  its  whole  func- 
tions, structure,  and  organization  before  it 
can,  from  such  premises,  draw  or  accept  such 
an  unwarranteil  and  unrounded  conclusion. 
But  State  v.  Brooks  ("God  save  the  mark") 
only  decidee  tiiat  if  no  instruction  at  all 
is  asked  by  the  accused  on  a  collateral  mat- 
ter, that  then  there  will  be  no  error  in  failing 
to  give  one  on  such  subject;  but  it  does  not 
decide  that  if  an  improper  instruction  be  ask- 
ed on  a  collateral  matter,  that  the  trial  court 
would  not  commit  reversible  error  in  failing 
to  give  a  proper  instruction;  on  the  contrary, 
the  clear  ruling  is  the  other  way,  for  Kilgore's 
Case,  70  Mo.  546,  is  cited  and  quoted  with 
approbation,  where  it  is  said:  "If  it  [the in- 
struction*] had  been  asked  in  this  case,  it 
should  have  been  given,  or,  if  one  objection- 
able in  its  phraseology  had  been  asked  and 
refnsed,  the  court  should  have  given  a  prop- 
er instruction  on  the  subject."  tio  that  even 
the  Brooks'  Case  is  no  authority  in  support 
of  the  majority  opinion  here,  but  is  directly 
Rirainst  it;  conceding,  for  the  once,  that  evi- 
dence of  good  ciiaracter  is  a  "collateral  mat- 
ter," which,  as  already  demonstrated,  it  is 
not,  nor  indeed  can  be. 

3.  Having  succesKfully  shown  that  the 
trial  court  erred  in  failing  properly  to  instract 
the  jury  as  to  the  good  chararter  of  the  de- 
fendant, and  the  eflpct  thereof,  I  now  turn 
my  atteution  to  other  errors.  In  his  closing 
argument  for  tlie  s:ate.  Judge  Robinson 
said:  "The  only  object  of  the  law  in  allow- 
ing evidence  of  the  defendant's  good  charac- 
ter is  to  show  that  a  man  did  not  do  the  act. 
Where  there  is  a  doubt  about  the  act,  only  in 
such  cases  as  these,  [here  selecting  one  of  the 
jury  as  an  exarapleijsupposeyou  had  ahorse 
stolen,  [or  taken,]  and  that  the  horse  is  aft- 
erwards found  in  my  possession,  I  would 
then  have  the  riglit  to  introduce  evidence  to 
show  my  good  character  in  order  to  rebut  the 
presumption  that  1  had  taken  or  stolen  the 
horse,  and  evidence  of  guoil  character  cannot 
do  this  defendant  any  good. "  During  which 
argument  counselor  Joiin  M.  Barker  for  de- 
fendant to  the  court  objected  to  counselor 
Robinson  as  stating  the  law  of  the  case  to  the 
Jury,  and  asked  the  court  to  intercede  its  au- 
thority in  that  behalf  for  defendant,  which 
request  was  nnlieeded,  and  counselor  Robin- 
son directed  by  the  court  to  proceed  with  his 
argument,  to  which  action  of  the  court  the 
defendant's  counsel  excepted  at  the  time. 
Whereupon  be  continued,  saying:  "I  think 
I  understand  the  law  as  well  as  Mr.  Barker." 
The  affidavits  or  oral  testimony  is  respect  to 
such  remarks  cannot  be  heard  to  countervail 
V.138.\v.no.l9— 60 


what  the  bill  of  exceptions  recites  as  true,  or 
to  act  as  a  substitute  therefor,  (State  v. 
Hayes,  81  Mo.  574;)  and  I  will  not,  there- 
fore, consider  them.  Judge  Robinson  had 
recently  been  judge  of  that  court,  and  of 
course  "spoke  as  one  having  authority,"  and 
was  doubtless  listened  to  by  the  jury  with  a 
degree  of  attention  proportionate  to  his  form- 
er judicial  position.  His  remarks  must  there- 
fore have  had  great  weight  in  swaying  the 
minds  of  the  jury;  but,  unfortunately  for  the 
cause  of  law  and  of  justice,  his  remarks  were 
only  too  well  calculated  to  sway  the  minds  of 
the  jury  in  the  wrong  direction,  and  no  doubt 
did  so.  From  the  quotations  already  made 
heretofore  from  the  authorities,  it  will  be 
readily  perceived  that  those  remarks  as  to  tlie 
effect  of  evidence  of  good  character  were  not 
law ;  and  that  the  only  effect  of  them  was  to 
deceive  and  mislead  the  jury,  and  cause  them 
to  regard  the  evidence  of  the  good  character 
of  the  defendant  as  incapable  of  doing  him 
any  good,  so  long  as  it  was  'clear  who  fired 
the  shot.  But  of  course  this  left  out  of  view 
the  intent  with  which,  and  thecirciimstances 
in  which,  the  shot  was  fired,  and  allowed  the 
fact  of  a  previously  blameless  life  to  have  no- 
weight  with  the  jury  and  to  go  for  nothing. 
And  the  trial  court,  instead  of  interposing  its. 
authority  upon  objection  taken  to  such  un-' 
warranted  remarks,  not  only  refused  to  dO' 
so,  but  told  Judge  Robinson  to  proceed. 
This  was  equivalent  to  sanctioning  the  griev- 
ous error  Into  which  counsel  had  fallen,  and 
thus  duplicated  the  error  which  the  trial  court 
had  already  committed  of  failing  to  give  a 
proper  instruction  as  to  good  character. 
Stale  v.  Rothschild,  68  Mo.  52;  State  v.  Jaeg- 
er, 66  Mo.  173;  State  v.  Martin,  74  Mo.  547. 
This  court  has  so  often  condemned  the  fail- 
ure of  trial  courts  properly  to  instruct  the 
jury,  and  of  the  attempts  made  by  prosecut- 
ing counsel  to  supplement  such  failure  by  in- 
structions of  their  own,  frame^I  in  the  heat 
of  argument,  and  contrary  to  law  when  ad- 
dressing the  jury,  that  it  is  only  deemed  nec- 
essary to  cite  some  of  those  cases,  where  the 
judgments  of  conviction  were  reversed  be- 
cause of  such  like  and  other  improper  re- 
marks. State  V.  Reed,  71  Mo.  200;  State  v. 
Mahly.  68  Mo.  315;  State  v. Lee,  66  Mo.  165; 
State  V.  Kring,  64Mo.  591;  State  v.  Jackson, 
95  Mo.  623. 8  S.  W.  Rep.  749;  State  v.  Youug, 
12  8.  \V.  Rep.  879. 

4.  Under  our  repeated  rulings,  theadldavit 
or  the  testimony  of  William  £.  Owen  was  of 
course  incompetent  to  impeach  his  verdict; 
but  though  incompetent  for  this  purpose,  yet 
it  may  serve  to  show  how  widely  the  jury 
were  led  astray  by  the  closing  argument  for 
the  prosecution.  This,  however,  is  a  matter 
which  miffbt  prove  worthy  of  consideration 
by  another  department  of  the  government; 
and,  on  rising  from  a  perusal  of  this  record, 
I  am  profoundly  impressed  with  the  idea  that 
if,  by  reason  of  blunders  committed  by  the 
trial  court,  and  blunders  affirmed  by  this 
court,  whereby  rank  and  palpable  injustice 
baa  been  done  an  innocent  man,  executive 
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clemency  should  ever  interpose  its  beneficent 
liand  in  his  behalf,  it  is  in  this  case.  1  there- 
fore dissent  in  toto  from  the  majority  opin- 
ion. 


HiLZ  V.  MlBSOUBI  Tao.  Rt.  Oo. 
(Supreme  Court  qf  Xlseourt    May  19, 18S0.) 

Fliaoiko  AMD  Paoor— Dbhdrbbb  to  Etidbncb — 
KseueBMOB. 

1.  In  an  action  for  death  by  wrongfnl  act,  de- 
Tendant  cannot  object  that  the  petition  does  not 
aathorlze  the  aubmission  to  the  jntj  of  the  ques- 
tion whether  the  engine  which  ran  over  deceased 
was  so  far  distant  when  he  stepped  on  the  traok 
that  those  in  charge  eogfat  to  have  seen  him,  where 
it  asked  an  instmotlon  involviog  tlie  same  ques- 
tion, and  both  parties  Introdocea  evldenoe  on  that 
issue. 

2.  Defendant  walyea  his  demurrer  to  plalntUFa 
evidence  by  Introducing  his  own. 

8.  Deoeaaed,  going  along  a  street  crossing  sev- 
eral railroad  tracka,  passed  in  front  of  one  vain, 
and  stopped  on  the  next  track,  watching  a  train  on 
the  track  beyond,  but  did  not  look  towaras  the  en- 
gine which  stmck  him.  He  waa  seen  bv  several 
witnesses,  who  estimated  his  distance  from  the 
engine  at  from  3S  to  ISO  feet.  The  engineer, 
fireman,  and  road-master  were  on  the  engine, 
and  said  It  was  backing  6  or  0  miles  an  honr; 
4hat  they  were  looking  in  the  direotfon  they  were 
amoving,  but  did  not  see  deceased,  and  thought 
toe  mast  have  got  on  the  track  within  95  or  80  feet, 
-when  the  view  would  have  been  obstructed  by  the 
tender  and  back-bowed.  A  postal  clerk  on  one  of 
the  traina  said  deceased  was  100  to  ISO  feet  away, 
with  nothing  to  prevent  his  being  seen,  and  that  he 
■did  not  see  the  engineer  or  fireman  until  after  the 
collision,  and  then  only  saw  the  engineer  sitting 
■on  tals  seat  as  the  eo^ne  passed,  which  was  going 
10  miles  an  hour.  The  orossinsr  was  usually  much 
used  at  this  hour.  Beld  sufficient  to  sustain  a  ver- 
dict for  plaintiff  notwithstanding  his  oontributory 
negligence. 

Appeal  from  St.  Loaia  circuit  court;  L.  B. 
Yalliant,  Judge. 

T.  J.  Portia  and  Bennett  Pike,  for  appel- 
Jant.    D.  P.  Dyer,  for  respondent. 

Bat,  0.  J.  Plaintift  brought  this  action 
In  the  circuit  court  of  the  city  of  St.  Louis  to 
recover  damages  for  the  death  of  her  hus- 
band, Conrad  Hilz,  who  was  run  over  and 
killed  by  an  engine  and  tender  of  defendant 
at  a  certain  crossing  in  said  city  formerly 
called  "Pratt  Avenue,"  but  designated,  we 
believe,  at  this  time  as  "Jefferson,"  or  "West 
Jefferson"  avenue.  She  obtained  a  verdict 
and  judgment  for  $5,000,  from  which  defend- 
ant lias  duly  prosecuted  this  appeal. 

A  number  of  railroad  tracks  belonging  to 
defendant  and  other  railroads  run  east  and 
west  over  said  public  crossing,  which  runs 
north  and  south.  .This  crossing  is  depressed 
l>eIow  the  former  grade  of  the  street,  and 
could  not  be  used  by  vehicles  on  that  account, 
but  was  used  by  pedestrians  to  a  considerable 
extent,  and  particularly,  it  would  seem,  at 
that  time  in  the  evening,  find  eepeclHlly  by 
workmen  employed  at  the  oil  company's 
works,  which  adjoined  the  railroad  tracks 
immediately  on  the  south.  Tlie  husband  of 
plaintiff,  who  worked  at  said  oil-works, 
started  north  about  6  o'clock  in  the  evening 
on  said  September  3,  1886.  and  passed  over 
three  of  said  tracks,  running  or  hurrying 


over  the  third  traclE,on  which  a  train  belong- 
ing to  the  St.  Louis  Sa  San  Francisco  Railroad 
was  then  approaching  the  crossing  from  the 
west,  and  then  stood  on  the  fourth  track  from 
the  south  to  let  a  train  on  the  flfth  track,  be- 
longing to  the  Wabash  Railroad,  pass.  Hilz 
was  watching  this  Waliash  train  approaching 
from  the  west  or  north-west,  and  then  very 
near  the  crossing,  or  as  some  of  the  witness- 
es say.  was  watching  the  San  Francisco 
train,  and  did  not  see  the  engine  and  tender 
which  came  from  the  east,  and  which  ran 
over  and  killed  him. 

It  is  not  necessary  to  make  any  farther 
sbitement,  for  tlie  present,  of  said  Hilz' 
movements  and  conduct  on  this  occasion,  as 
the  trial  court  found  that  Hilz  was  guilty  of 
oontributory  negligence,  and  so  directed  the 
jury.  The  case  was  tried  upon  that  theory, 
and  bis  oontributory  negligence  was  and  Is 
conceded  in  that  court  and  in  this.  The  p^d- 
Uon,  we  may  observe,  contains  a  general  al- 
legation that  the  death  resulted  from  the  n^- 
ligenoe  and  unskillfulneas  of  defendant's 
agents  and  servants  while  managing  and  run- 
ning the  locomotive,  and  further  states  and 
sets  up  several  provisions  of  the  city  ordi- 
nance alleged  to  have  been  violated,  viz.,  the 
neglect  of  the  watchman  to  display  at  said 
crossing  the  signal  required  by  the  ordinance, 
running  the  engine  in  excess  of  six  miles  an 
honr,  failnre  to  sound  the  bell,  and  failare  to 
have  a  man  stationed  on  the  tender  to  give 
danger  signals.  The  answer,  besides  the 
general  denial,  cliarges  and  sets  up  generally 
contributory  negligence  on  the  part  of  de- 
ceased husband.  The  testimony,  we  may  ob- 
serve, shows  that  the  l)eli  was  ringing  at  the 
time,  and  there  is  no  evidence  to  show  that 
the  watchman  was  delinquent,  and  neglected 
to  display  his  flag  'as  required  by  the  ordi- 
nance. Section  26  of  the  ordinance,  set  out 
in  the  petition,  providing  in  substance  that, 
if  any  cars  or  locomotive  propelled  by  steant 
be  moving  within  the  city  limits,  a  man  ahall 
t>e  stationed  on  top  of  the  car  furthest  from 
the  engine,  WHS  upon  objection  excluded,  and 
no  evidence  was  offered  in  that  ttehalf.  In 
respect  to  the  remaining  provision  of  the  or^ 
d  I  nance  set  up  and  counted  upon,  requiring 
the  rate  of  speed  to  be  not  in  excess  of  six 
miles  per  hour,  the  evidence  is  conOicUng; 
the  plaintiff' s  witnesses,  or  some  of  them,  put- 
tlng  It  at  ten  miles  an  hour,  while  defendant 
estimated  it  from  four  to  six  miles  an  hoar. 
The  only  issues  submitted  to  the  jury  were. 
substantially,  whether  or  not  the  defendant's 
engine  and  tender  were  so  far  distant  or  east 
from  said  Hilz,  when  he  stepped  on  the  trade, 
that  the  persons  in  charge  thereof  ouyht,  in 
the  exercise  of  ordinary  care,  to  have  discov- 
ered his  peril,  and  have  stopped  in  time  to 
avoid  injnringhim.  The  instruction  given  by 
the  court  of  Its  own  motion,  beingtheonly  in- 
struction given  In  the  cause,  so  shows.  It  is 
perhaps  desirable  and  best  to  set  the  same  out 
In  full,  which  we  do  as  follows:  "The  court 
Instructs  the  jury  that  a  person  who  steps  on 
a  railroad  track  over  which  engines  and  cars 
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are  aocnstomed  to  pass  Is  in  duty  bound  to 
look  up  and  down  the  track  to  see  if  any  such 
cars  or  engines  are  approaching,  and  his  fail- 
ure to  do  so  is  negligence.  In  this  case,  the 
MCt  of  the  deceased  in  stepping  on  defendant's 
track,  on  which  the  engine  was  backing,  was 
a  DPgllgentact,  and  precludes  a  recovery,  un- 
less the  evidence  satlsflesyou  that  he  stepped 
on  said  track  when  said  engine  was  so  far 
distant  from  lilm  that  the  persons  in  charge  of 
said  engine  ought,  in  the  exercise  uf  ordinary 
care,  to  have  discovered  him,  and  the  peril  he 
was  in,  and  tlien  have  stopped,  and  thus 
avoided  running  over  him.  The  question 
which  the  court  submits  to  you  is  whether 
deceased  stepped  on  the  truck  when  the  en* 
gine  was  so  far  east  of  him  that  the  pei-sons 
in  cliarge  of  the  engine  ought,  in  the  exercise 
of  ordinary  care,  to  have  discovered  tl)at  he 
was  in  peril,  and  might  then  have  stopped 
the  engine  in  time  to  avoid  injuring  him.  If 
you  answer  this  question  in  the  atBrmative, 
find  for  plaintiff  in  the  sum  of  85,000.  If 
you  find  that  he  stepped  on  the  track  when 
the  engine  was  so  near  to  him  that  the  por- 
tions in  charge  of  the  same,  in  the  exercise  of 
ordinary  care,  did  not  have  opportunity  to  dis- 
cover his  peril,  and  stop  before  running  over 
him,  then  Und  for  tlie  defendant."  The  point 
is  made  in  this  court  for  defendant  that  the 
petition  does  not  authorize  the  submission  of 
the  issue  so  contained  and  submitted  in  said 
instruction.  But,  even  if  the  objection  would 
be  sound  and  well  taken  in  a  proper  case,  the 
defendant,  we  apprehend,  is  in  no  position- to 
urge  the  same  in  this  court.  Both  parlies, 
we  think,  tried  the  case  upon  the  theory  of 
this  instruction.  The  defendant,  it  is  true, 
excepted  to  the  giving  of  this  instruction; 
but  so  far  as  the  question  involved  is  con- 
cerned, instruction  numbered  2,  asked  byde* 
femlant.  Is  substantially  the  same.  Again, 
there  was  no  exception  or  objection  on  either 
side  to  the  evidence  offered  in  this  behalf; 
but,  while  plaintiff  sought  to  show,  without 
objection  by  defendant,  that  Hilz  was  on  the 
track  while  the  engine  was  far  enough  dis- 
tant to  have  been  stopped  in  time  by  the  ex- 
ercise of  ordinary  care,  defendant  soaglit,  by 
the  cross-examination  of  plaintiff's  witness- 
es, to  sliow  to  the  contrary,  and  also  sought 
to  show  by  the  witnesses  introduced  in  its 
own  behalf.  The  cause  having  been  so  tried, 
twth  parties,  by  the  evidence  and  instructions, 
having  treated  the  issue  as  properly  made, 
both  parties  having  asked  its  determination 
and  submission  to  the  jury,  the  objection  that 
tliere  was  no  aarh  issue,  we  think,  cannot 
now  be  made.  Beites  v.  Magoon,  85  Mo. 
580;  Thorpe  v.  Railroad  Ck>.,  »9  Mo.  650,  2 
S.  W.  Rep.  8;  Loomls  v.  Railway  Co.,  17  Mo. 
App.  840. 

As  to  the  objection  that  the  plaintiff's 
testimony  did  not  make  a  prima  facte  case, 
and  that,  therefore,  the  demurrer  to  the  evi- 
dence should  have  been  sustained,  it  is  suffi- 
cient to  say  that  defendant  waived  said  objec- 
tion by  introducing  its  own  evidence,  and 
that  the  evidence  in  such  cases  will  be  con- 


sidered as  a  whole  in  passing  on  objections 
of  this  character.  Our  recent  decisions  so 
hold.  Bowen  v.  Railway  Co.,  95  Mo.  268,  8 
S.  W.  Bep.  280;  Ouenther  v.  Railway  Co.,  95 
Mo.  286,  8  S.  W.  Rep.  371 ;  McPherson  v. 
Hallway  Co..  97  Mo.  253,  10  8.  W.  Rep.  846. 
The  refusal,  however,  of  a  similar  instruc- 
tion asked  at  the  close  of  the  case,  and  the  ex- 
ception taken  in  that  behalf,  requires  us  to 
review  the  evidence  t«ken  as  a  whole,  which 
we  will  now  proceed  to  do. 

As  already  stated,  all  the  tracks,  of  which 
there  were  a  number,  at  said  crossing,  are 
sunk  or  depressed  some  two  or  four  feet  b»- 
low  the  former  grade  of  the  street,  so  that 
vehicles  and  teams  could  not  use  the  same; 
and  persons  on  foot  descended  to  the  plank 
road  or  way  across  the  tracks  for  persons  to 
cross  on  by  means  of  three  or  four  steps  placed 
at  the  sides  of  the  embankment.  The  acci- 
dent happened  at  or  a  little  after  6  o'clock  f. 
M.,  and  the  watchman  of  defendant  at  that 
crossing  testifies  that  more  persons  and  en> 
gines  pass  over  the  crossing  at  this  time  of 
the  day  than  at  any  other  time.  It  seems  to 
have  been  about  the  time  fur  the  arrival  of  a 
number  of  trains  from  the  west.  Two  at 
least  were  coming  in  at  just  that  time;  and 
the  engine  and  tender  going  west  at  that  time 
had,  it  seems,  drawn  a  train  into  the  depot 
some  five  or  ten  minutes  before,  and  was  then' 
being  taken  back  to  the  shops  or  place  used 
for  storage  of  engines.  One  of  these  trains 
at  least,  as  the  evidence  shows,  was  in  the 
habit  of  stopping  at  the  crossing  at  this  time 
of  day  to  let  passengers  get  off,  and  did  so  on 
this  occasion,  and  was  standing  there  on  the 
next  track  notth,  or  was  just  in  the  act  of 
starting  up,  when  Hilz  was  struck.  The  en- 
gineer did  not  see  Hilz  at  all  before  running 
over  him.  He  so  testifies.  He  says  that  the 
first  indication  he  had  of  a  man  being  struck 
was  when  he  felt  the  engine  going  over  him. 
The  fireman  and  Michael  Kelly,  the  road- 
master,  who  was  also  on  the  engine  at  the 
time,  make  the  same  statements  in  this  behalf. 
But,  while  the  servants  on  the  engine  did 
not  see  Hilz  at  any  time  before  he  was  struck 
or  run  over,  other  parties,  from  their  various 
positions,  observed  him  l>oth  before  he  stepped 
onto  the  track,  and  while  he  was  standing 
there.  Several  of  these  parties  hallooed  to 
Hilz,  and  waved  their  hands,  endeavoring  to 
attract  his  attention.  The  witness  Hamm  or 
Horn,  as  defendant's  abstract  has  the  name, 
who  was  at  the  time  some  50  or  76  feet  dis- 
tant, and  walking  on  the  south  side  of  the 
second  track  from  the  south,  saw  Hilz  as  lie 
came  to  the  track,  and  as  he  stopped  and  stood 
thereon,  but  did  not  see  him,  it  seems,  at  the 
moment  he  was  struck,  o<"ing  to  the  San 
Francisco  train  coming  in  the  way.  He  saw 
the  engine  coming  from  the  east  before  he 
noticed  Hilz,  and  the  same  passed  him  a  little 
east  of  the  crossing.  The  witness  Redman, 
a  postal  clerk  on  the  San  Francisco  train  then 
arriving,  who  stood  at  the  door  in  the  for- 
ward part  of  the  mail-car,  looking  out  on  the 
north  side,  saw  Hilz  cross  the  track  on  which 
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Ills  train  was  then  moving,  less  than  300  feet 
to  the  west,  and  step  upon  the  next  track 
north,  and  stand  there  a  few  seconds  until 
strnck,  he  beinK  then,  as  he  estimates,  about 
100  feet  from  Hitz.  ]3owen,  the  defendant's 
watchman,  also  witnessed  tlie  accident.  He 
was  standing  at  the  time,  he  says,  near  his 
shanty,  located  on  the  south  side  of  these 
tracks.  Hilz,  when  he  Hrst  saw  him,  was 
"standing  between  tlie  east-bound  and  west- 
bound tracks  of  the  Missouri  Paciflc  Biiil- 
waj;"  that  is,  as  we  understand  it,  between 
the  third  and  fourth  tracks.  He  saw  Hilz  step 
upon  the  track,  and  the  danger  he  was  in; 
and  he  and  two  otiier  persons  near  liim  hal- 
looed: "Lookout!  Look  out  there!"  Zieg- 
ler.  a  private  watchman  of  tlie  Wabash  Rail- 
way, was  at  the  time  coming  out  of  the  said 
shanty  of/ the  defendant's  watchman  just 
mentioned.  He  flrst  noticed  Hilz  when  be 
was  between  the  second  and  third  tracks,  and 
shouted  at  him  before  he  crossed  the  track  on 
whicli  tlie  San  Francisco  train  was  coming  in. 
The  witness  testifies  he  "made  a  break  to  pull 
Hilz  away,  but  the  'Frisco  was  getting  so 
close  he  could  not  make  it." 

So  far,  then,  the  facts  are  not  disputed: 
That  Hilz  did  not  look  to  the  east,  and  did 
not  see  or  know  of  the  approach  of  the  en- 
sine,  but  was  occupied  the  whole  time  watcb- 
ing  one  or  the  other  of  these  two  approaching 
trains  from  the  west;  that  the  engineer  and 
other  servants  on  the  engine  did  not  see 
Hilz  at  any  time  before  be  was  struck;  and 
that  the  witnesses  mentioned,  from  their  said 
respective  positions,  did  see  the  said  Hilz, 
and  his  dangerous  situation,  and  tried  to  warn 
bim  of  his  peril.  As  the  servants  upon  the 
engine  did  not  see  Hilz  at  all,  either  when 
near  or  upon  the  track,  there  was  no  eHort 
made  to  stop  or  check  the  engine  prior  to  the 
injury.  This,  also,  is  undisputed.  But  there 
is  considerable  variety  and  conflict  in  the  ev- 
idence as  to  the  distance  of  the  engine  from 
the  crossing  and  said  Hilz  at  the  time  the  lat- 
ter approached,  and  stepped  npon  and  stood 
on  the  railroad  track.  The  distance  is  vari- 
ously estimated  from  100  to  150  or  200  feet 
down  to  20  or  25  feet.  For  example.  Bed- 
man,  the  postal  clerk,  testifles  that  when 
Hilz  stepped  on  the  track  the  engine  was 
100  to  150  feet  east  of  bim.  Hamm,  who 
was  to  the  east  of  the  crossing,  and  be- 
tween Hilz  on  the  west  and  the  engine  on 
the  east,  and  who  was,  we  believe,  walk- 
ing west,  and  about  50  or  75  feet  distant  from 
Hilz,  says  In  one  place  that  when  he  last  saw 
Hilz  the  engine  was  about  75  feet  from  the 
deceased,  and  again  be  says  he  saw  Hilz 
standing  on  the  south  rail  of  the  fourth  Mis- 
souri Paciflc  track  when  the  engine  that  struck 
him  was  about  60  feet  away  from  him. 
Bowen  testifles  that,  when  he  flrst  saw  Hilz 
Standing  between  the  tracks,  the  engine,  he 
supposed,  must  have  been  100  feet  from  bim, 
and  that  when  he  stepped  on  the  track  the 
engine  was  25  or  30  feet  from  him.  The  wit- 
ness Ziegler  testifles  that  wlien  he  first  no- 
ticed Hilz  be  was  between  the  second  and 


third  tracks,  and  that  the  engine,  when  he 
first  noticed  it,  was  about  150  feet  east  of  Hilz; 
and  be  first  says  that  when  Hilz  stepped  upon 
the  track  the  engine  was  about  100  or  125 
feet  from  him,  but  afterwards  says  the  dis- 
tance was  25  or  30  feet.  Benjamin  Nelson 
testifles  he  was  150  feet  east  of  the  crossing, 
going  west,  and  walking  between  the  thir-l 
and  fourth  tracks,  and  that,  when  he  flrst 
saw  Hilz,  be  was  "crossing  in  front  of  the 
San  Francisco  train  on  the  run;"  that  the 
engine,  at  the  time  he  saw  Hilz,  he  thinks  or 
Judges,  was  not  more  than  50  or  75  feet  from 
the  crossing.  These  are  all  the  witnesses  tes- 
tifying in  this  matter  of  the  distance  of  the 
engine  from  Hilz,  and  the  above  is,  we  think, 
a  fair  summary  of  wliat  they  say  on  tliis 
point. 

Perhaps  this  i.s  an  appropriate  place,  in  our 
review  and  summary  of  the  evidence,  to  no- 
tice the  claim  urged  by  counsel  for  defendant, 
that  there  is  no  testimony  in  the  cause  to 
show  within  what  space  the  engine  could 
have  been  stopped  after  Hilz  got  on  the  track, 
or  after  he  could  have  been  seen  by  the  en- 
gineer in  the  exercise  of  reasonable  care. 
The  engineer  testifles  that  be  could  have 
stopped  if  be  had  seen  danger  within  40  or  50 
feet,  at  the  rate  of  speed  he  was  then  run- 
ning, which  he  estimates  at  about  5  or  6  miles 
an  hour.  He  also  states  that,  after  running 
over  Hilz,  he  stopped  on  that  occasion  in  4& 
or  50  feet.  The  flreraan  of  the  engine  in 
question  testifles  that  they  stopped  the  en- 
gine "in  20  or  25  feet  after  he  felt  the  en- 
gine going  over  the  man." 

But  to  proceed.  Having  sufficiently  stated 
what  the  evidence  shows  to  have  been  Hilz* 
conduct  on.  this  occasion,  which  was  mani- 
festly negligent,  inasmuch  as  he  seemed  to 
have  been  watohing  one  or  the  other  of  these 
trains  on  the  other  tracks  without  looking, 
at  least  to  the  east,  along  tlie  track  on  which 
be  was  standing,  when,  as  the  evidence 
shows,  he  might  have  taken  a  safe  position 
between  the  tracks,  and,  having  seen  that  the 
engineer  did  not  see  him  at  any  time,  let  us, 
in  order  for  a  complete  view  of  the  case,  ex- 
amine, as  briefly  as  we  can  with  fairness, 
what  the  evidence  shows  or  tends  to  show 
the  engineer  and  servants  in  control  of  the 
engine  were  doing  at  and  just  prior  to  the 
time  of  the  injury,  and  their opportunitiee.  if 
any,  to  discover  the  dangerous  situation  of 
Uilz,  and  ability  thereafter  to  avoid  running 
over  him. 

In  behalf  of  plaintiff,  E.  C.  Bedman  testi- 
fles that  be  had  been  postal  clerk  on  railroads 
for  flve  years,  and  was  familiar  with  said 
crossing.  He  was,  as  before  said,  at  the  for- 
ward door  on  the  uorth  side  of  the  mail-car, 
and  estimates  that  his  train,  moving  on  the 
track  next  to  and  south  of  the  one  Hilz  was 
on,  was  about  100  feet  from  Hilz  when  he 
stepped  to  the  middle  of  the  next  track  to  the 
north.  He  then  continues  his  testimony  in 
part  as  follows:  "He  [meaning  Hilz]  was 
facing  north-west, — more  north  than  west. 
When  he  stepped  on  the  track,  [the  outgoing 
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track  of  the  Missouri  Fiiciflc,]  this  engine 
was  100  to  150  feet  east  of  biin.  There  was 
nothing  in  the  way  to  prevent  the  engineer 
or  fireman,  or  any  one  else  who  was  on  tl>e 
lookout,  from  seeing  this  man.  The  track  is 
A  little  bit  curved,  but  not  enough  Id  prevent 
MBj  one  from  seeing  np  and  down  the  same. 
I  was  standing  with  mj  l)ody  half  out  of  the 
door,  holding  on  to  a  hand-rHil,  watching  the 
trains,  and  I  noticed  the  man  stHnding  there, 
and  I  saw  the  danger  of  the  engine  backing 
up;  and  I  hollered  and  waved  my  hand,  try- 
ing to  get  him  to  see  me.  He  was  noticing 
the  Wabash  train,  I  think,  and  did  nut  see 
ine  at  all;  and  he  stood  on  the  outgoing  Mis- 
souri PaciQc  track,  standing  about  the  center 
of  tlie  track, — standing  still;  and  It  was  not 
then,  but  in  the  course  of  a  few  seconds  until 
lie  was  struck  and  run  over.  When  it  struck 
him,  the  enfrine  was  backing  very  rapid,  and 
it  knocked  him  forward.  Idid  notsee either 
tlie  engineer  or  Hreman  until  after  the  en- 
gine had  struck  Hilz,  and  tlien  I  only  saw 
the  engineer  sitting  on  bis  seat  as  the  engine 
passed,  so  that  he  did  not  seem  to  even  then 
know  it, — that  he  had  struck  anything.  He 
did  not  notice  it.  I  was  pointing, — hollering, 
and  pointing  down  to  the  man;  and  people 
on  the  Wabash  was  pointing  down,  too. 
Some  passengers  on  the  Wabash  were  point- 
ing at  the  man;  and,  aa  he  passed  over,  some- 
thing directed  his  attention.  I  do  not  know 
whether  it  was  myself  or  some  olhei-s.  The 
engineer's  head  was  not  out  of  the  cab  win- 
dow. He  was  on  the  south  side  of  the  en- 
gine. I  was  on  the  north  side  of  my  train, 
nnd  be  on  the  south  side  of  his  engine.  It 
was  an  ordinary  engine,  only  it  was  a  large 
engine,  a  road-engine,  with  the  usual  tender. 
There  was  no  one  on  the  end  or  on  top  of  the 
tender.  They  were  going  ten  miles  an  hour, 
or  about  that  rate  of  speed.  *  *  •  The 
Missouri  Facitic  did  not  slow  up  a  particle 
before  it  struck  Hilz.  The  engineer  was 
BtiU  working  steam  when  lie  passed  us." 
John  Fox,  another  postal  clerk  in  the  same 
car,  but  at  the  rear  door,  says  the  engine  was 
running  "quite  rspidly,  at  about  ten  miles 
an  hour;"  but  otherwise  his  testimony  Is,  we 
tbink.  not  material. 

James  S.  Leahy,  the  engineer,  testifies,  so 
far  as  we  need  now  notice,  that  he  was  run- 
ning, and  in  chargeof,  the  engine  at  the  time 
that  it  struck  Conrad  Hilz,  husband  of  plain- 
tiff; that  the  accident  happened  near  the  foot 
erosBlng  of  West  Jefferson  avenue;  that  he 
bad  gone  into  the  Union  depot  with  passen- 
ger train  No,  2  at  6  o'clock  p.  h.  on  tlie  day 
of  the  accident,  and  immeiiiately  detached 
fats  engine  and  tender,  and  was  backing  up 
west  with  them  at  the  time  of  the  accident, 
£whlch  happened  at  about  a  quarter  paat  6 
o'clock,]  in  order  to  put  them  in  the  aliops, 
which  are  situated  about  three  blocks  west 
of  said  Jefferson  avenue  crossing;  that  he 
did  not  see  the  accident;  that,  at  the  time  of 
and  prior  to  the  accident,  he  was  standing 
upon  the  foot-bi>ard  of  the  engine,  in  the  cab, 
looking  west,  all  the  time  after  he  was  back- 


ing np  west  from  the  Union  depot;  that  the 
engine  was  going  west  with  the  tender  in 
fronl,  and  that  he  could  see  any  one  on  the 
track  in  front  of  the  tender  if  such  person 
was  within  20  or  25  feet  of  the  tender:  that 
he  was  looking  at  the  track  as  he  was  back- 
ing west  all  the  time  after  he  left  the  Union 
depot,  and  did  not  see  any  one  on  the  track,  did 
not  see  the  deceased  on  the  track,  and  that 
the  first  indication  he  had  of  this  man's  being 
struck  was  when  he  felt  the  engine  going 
over  him;  that  the  engine,  at  the  time  of  the 
accident,  whs  going  about  six  miles  an  hour. 
He  further  testifies  on  cross-examination,  so 
far  as  material,  that  he  saw  the  two  trains, — 
that  is,  the  Wabash  nnd  San  Francisco 
tiains,— -but  was  not  watching  them  particu- 
larly; that  he  was  looking  right  up  the  track 
he  was  going  on,  and  did  not  see  Hilz  on  the 
track,  or  by  the  side  of  the  track ;  that,  if  Hilz 
stepped  on  his  track  when  the  engine  was 
within  10  or  12  feet  of  him,  witness  did  not 
see  him  step  there:  that  they  have  back- 
boards on  the  engines,  that  would  be  behind 
the  engineer  when  the  engine  was  running 
backwards;  that  Hilz  may  have  come  across 
the  spai-e  between  the  tracks  when  the  en- 
gine was  at  a  greater  distance  from  him  than 
10  or  12  feet,  and  that  he,  on  account  of  the 
obstruction  of  the  back-board,  might  not 
have  seen  him ;  that  he  does  not  t>elleve  that 
Hilz  crossed  the  track  the  Sau  Francisco 
train  was  on  when  the  train  was  150  feet 
away  from  him;  that,  if  he  had  done  so,  wit- 
ness would  have  seen  him;  that  witnes; 
thinks  that  Hilz  must  have  crossed  the  track, 
upon  which  the  San  Francisco  train  was, 
about  50  feet  In  front  thereof,  because  at  that 
distance  witness  might  not  have  been  able  to 
see  him  on  account  of  the  back-board  just 
mentioned;  that  witness  was  not  watching 
the  Wabash  train  to  see  if  passengers  were 
getting  off  of  that  train;  that  he  did  say  be- 
fore the  coroner  at  the  inquest  that  "he  was 
watching  the  Wabash  train,  as  it  frequently 
happened  that  people  jumpofC  the  train,  and 
sometimes  get  hurt;"  that  he  was  looking  at 
the  train  and  at  his  track;  that,  at  the  time 
of  making  the  above  answer  before  the  coro- 
ner, he  was  not  thinking  of  the  Wabash,  but 
had  the  San  Francisco  train  in  mind,  as  peo- 
ple get  off  of  that  train,  sometimes  in  front 
of  an  engine,  when  the  same  train  is  going 
15  or  20  miles  an  hour;  that  his  engine  was 
going  not  to  exceed  6  miles  an  hour  at  the 
time  of  the  accident;  that.  If  he  had  known  of 
the  danger,  he  could  have  stopped  the  engine 
within  45  or  50  feet;  that  he  went  40  or  50 
feet  after  running  over  Hilz;  that,  as  soon 
as  he  felt  something  under  the  engine,  he  re- 
versed It;  that,  without  putting  his  head  out 
of  the  window,  ho  could  see  a  man  on  the 
track  ahead  of  him  25  or  30  feet  from  the 
tender;  that  he  did  not  have  his  head  out  of 
the  window  at  the  time  of  the  accident,  but 
was  standing  on  the  foot-board,  looking  over 
the  tender;  that  the  flrst  he  saw  of  Hilz  was 
after  he  stopped;  that  the  accident  happened 
i  at,  or  uearly  at,  the  crossing;  that,  if  lie  l|ud 
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seen  Hilz  100  or  150  feet  west  of  his  engine 
on  the  track,  he  would  haveavoided  running 
over  him  by  stopping  his  engine;  and  tlutt 
Hilz  must  have  got  on  the  track  In  front  of 
the  backing  engine  after  the  tender  and  back- 
board obstructed  his  vision.  H.  C.  Wheat, 
the  fireman  on  said  engine,  testifies  that  the 
engine  was  going  at  a  speed  from  4  to  6 
miles  an  hour;  that  he  bad  his  head  out  of 
the  window  on  bis  side  of  the  engine,  ring- 
ing the  Itell;  that  he  didn't  see  the  accident; 
that  he  was  in  his  proper  place  on  the  engine, 
looking  west,  but  saw  no  man  on  the  track 
in  front  of  them;  that  he  knew  nothing  of 
the  accident  till  hefelt  the  engine  goingorer 
the  deceased;  that  the  engine  then  stopped 
within  20  or  25  feet.  On  cross-exaipinatiou, 
witness  said  that  he  was  looking  to  the  west, 
and  could  see  the  track  for  six  or  seven  hun- 
dred yards  before  he  got  to  the  crossing,  and 
could  see  all  the  tracks,  but  saw  no  one  wnlk- 
ing  on  the  Missouri  Pacific  north  and  south 
tracks;  that  the  tender  in  front  of  the  back- 
ing  engine  upon  which  he  was  would  get 
within  40  feet  of  the  crossing  before  the  sight 
of  a  man  standing  on  the  crossing  would  be 
cut  off;  that,  if  a  man  was  on  the  north  side 
of  the  track,  the  tender  would  not  hide  him 
from  7iew;  that  he  knows  no  mure  as  to  huw 
Hilz  got  on  the  track  than  the  counsel  for 
plaintiff  did.  James  Bowen,  the  walchraan 
at  tlie  crossing,  among  other  things  states 
that  when  the  deceased  was  standing  between 
the  two  tracks  the  Missouri  Pacific  engine 
was  at  least  100  feet  away;  that,  when  he 
stepped  upon  the  track  in  front  of  the  Mis- 
souri Pacific  engine,  the  engine  was  not  more 
than  25  or  30  fer t  from  him ;  that  he  tliinlu 
that  there  was  nothing  in  the  way  to  prevent 
Hilz  from  seeing  the  engine,  or  the  engineer 
from  seeing  Hilz,  when  Hilz  was  standing 
between  the  tracks,  and  the  engine  was  100 
feet  away;  that  when  Hilz  went  onto  the 
track  the  engine  was  25  or  30  feet  away,  and 
Hilz  stopped  there, — never  turned  the  posi- 
tion of  his  head,  which  was  turned  towards 
the  San  Francisco  train. 

Mr.  Ziegier  says,  as  previously  stated,  that, 
when  he  first  saw  Hilz,  he  was  between  the 
second  and  third  tracks,  and  that  the  engine, 
when  he  first  noticed  it,  was  about  150  feet 
east  of  Hilz.  As  before  seen,  his  statements 
are  not  harmonious  as  to  the  distance  of  the 
engine  when  Hilz  stepped  on  the  track,  as  he 
answers  the  first  inquiry  in  that  behalf  say- 
ing that  he  judges  the  distance  about  100  or 
125  feet,  but  in  reply  to  the  very  next  ques- 
tion says  it  was  25  or  30  feet.  On  cross- 
examination  he  says  the  deceased  stopped  a 
minute  or  little  more  between  the  third  and 
fourth  tracks, — that  is,  the  one  on  which  the 
San  Francisco  train  was  going  east,  and  the 
one  on  which  the  engine  was  going  west, — 
and  that  at  this  time  the  engine  was  100  or 
150  feet  from  liim;  that  there  was  nothing 
to  prevent  him,  while  he  was  standing  ho- 
tween  the  tracks,  from  seeing  the  Missouri 
Pacific  engine,  and  nothing  to  prevent  the 
engineer  on  said  engine  from  seeing  deceased, 


If  he  had  put  his  bend  out  of  the  window  and 
looked.  Charles  Fuchs  states  that  hudid  not 
notice  anyone  at  the  crossing  when  Hilz  was 
hurt;  that  a  man  standing  where  Hilz  was 
hurt,  looking  down  the  Missouri  Pacific 
track,  could  have  seen  the  engine  150  yards 
away;  and  that  he  supposes  that  the  engi- 
neer could  have  seen  a  man  standing  there. 
Benjamin  Nelson,  who  locates  himself  about 
150  feet  east  of  the  crossing,  and  who 
was  between  the  third  and  fourth  or  "in^ 
bound  and  out-bound  tracks"  of  defendant, 
testifies  that  when  he  first  saw  Hilz  be  was 
crossing  In  front  of  the  San  Francisco  train 
"on  the  ran;"  that  witness  could  not  tell 
bow  far  the  engine  was  from  Hilz  then,  as 
the  engine  was  between  him  and  the  San 
Francisoo  train;  that  the  Missouri  Pacilic  en- 
gine had  pHSsed  witness, — the  witness  going 
west,  and  the  engine  in  tlie  same  direction; 
that  the  engine,  at  the  time  tie  saw  Hilz,  he 
thinks,  was  not  more  than  50  or  75  feet  froB 
the  crossing;  that  be  saw  Hilz  run  to  get  out 
of  the  way  of  the  San  Francisco  train,  and 
step  up  onto  the  west-bound  track.  Michael 
Kelly,  the  road-master,  testifies  that  he  was 
on  the  engine  at  the  time,  standing  on  the 
gangway  between  the  engineer  and  fireman ; 
that  he  was  looking  west  all  the  lime  they 
were  going,  and  would  have  seen  any  one  on 
the  track  unless  he  was  pretty  near  to  the  en- 
gine; that  he  could  not  see  a  man  on  the 
track  plainly  at  a  less  distance  than  250  feet, 
but  the  engineer  could  see  one  at  about  100 
feet;  that,  if  a  man  had  been  standing  on 
the  track  100  feet  ahead  of  the  engine,  or 
that  distance  on  the  south  side  of  the  track, 
there  was  nothing  to  prevent  the  engineer 
from  seeing  him,  if  he  had  looked.  This 
witness,  as  well  as  the  engineer,  says  the  en- 
gine was  running  five  or  six  miles  an  hour, 
that  being  the  usual  rate  at  that  hour,  as  he 
says,  on  account  of  the  number  of  people. 

The  above  summary,  which  is  somewhat 
extended,  and  perhaps  tedious,  gives  the  buIj- 
stance  of  the  evidence  as  we  gather  the  same 
from  the  abstracts  furnished  us  and  the  rec- 
ord in  the  cause.  Taken  as  a  whole,  it  makes, 
we  think,  a  case  of  conllicting  evidence  for 
the  jury.  The  case  is,  we  apprehend,  differ- 
ent in  essential  features  from,  for  example, 
the  case  of  Barker  v.  Railroad  Co.,  98  Mo.  ,50, 
11  S.  W.  Bep.  254,  and  other  cases  of  that 
type.  In  that  case  the  deceased  was  a  tres- 
passer making  a  foot-path  of  the  railroad 
track,  and  the  facts  and  circumstances  are 
such  that  we  held  that  the  company  owed  the 
deceased  no  duty  to  be  on  the  wateh  for  him, 
and  was  only  bound  not  to  wantonly,  will- 
fully, or  with  gross  negligence  injure  him. 
Here  the  evidence,  reasonably  construed. 
Shows  that  the  deceased  was  run  over  at  a 
public  crossing  in  the  city;  that  at  least  one 
train,  usually  arriving  at  that  hour,  stopped 
at  this  crossing  to  let  passengers  off;  that  the 
increase  of  persons,  largely  workmen  at  the 
oil- works  adjacent  to  the  tracks,  using  said 
crossing  at  that  hour,  was  such  that  the  en- 
gines were  expected  to,  and  usually  did.  run 
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at  reduced  speed  on  that  Recount.  These 
facta  being  before  ua,  we  may  remark  that, 
with  repect  to  such  localities  in  cities,  the  law 
nianifestly  requires  affirmative  and  active 
watchfulness  on  the  part  of  those  operating 
steam-engines,  and  charges  them  with  the 
duty  of  keeping  a  proper  lookout  for  persons 
using  the  highway.  Parties  operating  such 
engines  must  do  so.  we  apprehend,  upon  the 
theory  that  collisions  and  accidents  are  liable 
to  happen  at  public  crossings  in  general  use 
in  cities  like  St.  Louis;  and  they  ought  to  be 
vigilant  and  ready  to  avoid  impending  dan- 
gers, if  they  can  reasonably  do  so.  This  in- 
creased care  tlie  law  exacts  out  of  tenderness 
for  human  life,  which  is  more  largely  or  fre- 
quently exposed  at  such  places  than  at  other 
localities.  If.  then,  the  law  chai'geB  those  in 
control  of  such  dangerous  agencies  with  the 
duty  of  active  vigilance  at  such  places,  then 
the  fact  that  they  did  not  see  the  person  in- 
jured will  not  in  such  cases  necessarily  ex- 
onerate the  corporation  from  liability.  If 
such  failure  to  so  discover  him  was  the  result 
of  the  omission  of  that  measure  of  duty 
which  the  law  requires,  in  view  of  the  local- 
ity, circumstances,  and  dangers  to  be  antici- 
pated, and  the  due  observance  thereof  would 
have  enabled  the  pcraors  in  control  of  dan- 
gerous agencies  of  this  sort  to  have  avoided 
Ibe  injury  liy  the  use  of  reiisonable  care,  then 
and  in  such  case  such  omission  and  want  of 
reasonable  care  is,  under  the  law,  held  the 
proximate  cause  of  the  injury;  and  liability 
for  the  resulting  damage  may  then  exist  not- 
withstanding the  negligence  of  the  person  in- 
jured. Bell  v.  Railroad  Co..  72  Mo.  50,  and 
cases  cited;  Frick  v.  Kailroad  Co.,  75  Mo. 
595;  Harlan  v.  RaUroad  Co.,  65  Mo.  22; 
Guenther  v.  Railway  Co.,  95  Mo.  286,  8  8. 
W.  Rep.  871;  Dunkman  v.  Railway  Co.,  95 
Mo.  282,  4  S.  W.  Rep.  670;  Sullivan  v.  Rail- 
way Co.,  97  Mo.  118.  10  8.  W.  Rep.  852; 
Bergman  v.  Railway  Co.,  88  Mo.  678,  1 8.  W. 
Rep.  884;  Welsh  v.  Railroad  Co.,  81  Mo.  466; 
Bell  V.  Railroad  Co.,  86  Mo.  599. 

With  these  principles  in  view,  it  may,  we 
think,  be  fairly  claimed  and  contended,  upon 
the  evidence  before  us,  that  the  failure  of  the 
servants  and  employes  on  the  engine  to  dis- 
cover the  deceased,  and  to  avoid  the  injury, 
was  due  to  their  negligent  omission  to  keep 
a  proper  lookout  along  the  track  in  the  direc- 
tion in  which  they  were  moving  at  the  time. 
The  fact  that  several  others,  some  of  whom 
were  not  charged  with  any  duty  to  the  de- 
ceased, saw  him,  and  attempted  to  warn  him, 
makes  itseem  somewhat  remarkable  that  none 
of  these  servants  on  the  engine,  who  were 
onder  obligation  to  watch  the  public  crossings 
for  josk  such  occurrences,  did  not  observe 
him  at  any  time  before  the  collision  occurred. 
This  feature  in  the  evidence,  together  with 
what  the  engineer  said  he  testiOed  to  before 
the  ooroner,  makes  it  seem  probable  that  the 
engineer's  attention,  also,  as  well  as  that  of 
the  deceased,  was  drawn  off  at  the  critical 
moment  by  one  or  Iwth  of  said  trains  which 
be  was  meeting  and  about  to  pass,  at  the 


time.  But,  whether  this  be  so  or  not,  the 
testimony  of  Redman,  the  postal  clerk,  and 
the  main  witness  for  plaintiff,  if  believed  by 
the  jury,  would  justify  the  finding  of  the  issue 
submitted  to  them  by  the  court  in  plaintiff's 
favor.  We  have  already  set  out  the  material 
portions  of  his  evidence,  but  will  again  quote 
a  few  statements  therefrom  at  this  time,  to 
show  again  its  bearing  in  some  important  re- 
spects. He  says:  "There  was  nothing  iu 
the  way  to  prevent  the  engineer  or  fireman,, 
or  any  one  else  who  was  on  the  lookout,  from 
seeing  this  man.  The  track  is  a  little  bit 
curved,  but  not  enougl)  to  prevent  any  one- 
from  seeing  up  and  down  the  same."  Again 
he  says  that  when  "Hilz  stepped  on  the  track, 
the  engine  was  100  to  150  feet  east  of  him." 
If  this  evidence  was  true,— and  It  was  com- 
petent, and  its  credibility  was  for  the  jury, 
— then  the  engine  could  have  been  readily 
stopped  in  time,  if  it  could  be  stopped  in  4(> 
or  45  feet,  which  the  engineer  testifies  could 
be  done,  and  was  done  on  that  occasion,  after 
the  striking  and  running  over  the  deceased. 
Again  the  witness  states  he  did  not  see  the 
engineer  or  fireman  until  after  the  collision, 
and  adds:  "And  then  I  only  saw  the  engi- 
neer sitting  on  his  seat  as  the  engine  passed, 
so  he  did  not  seem  to  even  know  it, — that  he 
had  struck  anything.  He  did  not  notice  it. 
I  was  hallooing  and  pointing  down  to  the 
man,  and  people  on  the  Wabash  were  point- 
ing at  the  man,  and,  as  he  passed  over,  some- 
thing directed  his  attention.  I  do  not  know 
whetherit  was  myself  or  some  othera.  The 
engineer's  head  was  not  out  of  the  cab  win- 
dow. They  were  going  ten  miles  an  hour,  or 
about  that  rate  of  speed."  Again  he  says: 
"The  engine  did  not  slow  up  a  particle  be- 
fore it  struck  Hilz.  The  engineer  was  still 
working  steam  when  he.  passed  us."  'Ihe 
natural  and  plain  import  of  the  testimony  of 
this  witness,  if  believed,  is  that  the  engineer 
was  not  keeping  any  lookout,  and  that,  if  he 
had  been,  he  would  have  seen  deceased  time 
enough  to  avoid  injuring  him.  This  evi- 
dence is  corroborated,  we  think,  by  some  parts 
of  the  evidence  given  by  the  witnesses  Bow- 
en,  Ziegler,  and  Fuchs,  heretofore  men- 
tioned, while  some  parts  of  their  testimony, 
as  well  as  the  testimony  of  other  witnesses 
in  the  cause,  may  be,  and  we  think  are,  just 
to  the  contrary.  The  evidence  on  both  sides 
is  perhaps  somewhat  inharmonious,  and  is 
manifestly  conflicting,  as  to  these  features  of 
the  case.  The  theory  of  the  evidence  for  de»- 
fendaiit,  as  shown  at  the  trial,  so  far  aa  this 
branch  of  the  case  is  concerned,  was  that  the 
engine  was  running  at  a  lawful  rate  of  speed, 
and  the  deceased  stepped  onto  the  railroad 
tiack  when  the  engine  was  distant  from 
him  only  some  25  or  80  feet,  and  for  that  rea- 
son could  not  be  seen  by  the  engineer,  whose 
view  at  that  distance  would  l)e  obstructed  by 
the  tender  or  back-board,  and  that,  even  if 
seen,  the  engineer,  with  the  prompt  use  of 
all  the  appliances  at  his  command,  could  not 
in  so  short  a  space  have  prevented  the  in- 
jury. If  true,  this  was  a  good  andJiH^cieui 
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defense.  But  tbe  plaintiff's,  theory  whs  that 
the  engine  was  traveling  at  nn  unlawful  rate 
of  speed,  and  that  the  distance  between  the 
deceased  and  tbe  engine  was  100  feet  or  more, 
and  that  tbe  engine  could  have  been  stopped 
in  less  space  than  then  intervened ;  that  there 
was  nothing  to  obstruct  the  view,  or  to  pre- 
vent tbe  engineer  seeing  the  dangerous  situ- 
ation and  imminent  peril  of  deceased,  if  be 
liad  been  in  proper  position,  and  properly  at- 
tentive; and  that  tbe  exercise  of  sudi  rea- 
sonable care  as  the  law  required,  in  view  of 
(he  circumstances  and  surroundings,  would 
have  enabled  the  servants  in  control  of  tlie 
engine  to  Imve  seen  tbe  danger  in  time,  and 
to  have  avoided  running  over  the  deceased. 
If  this  was  so,  then  the  negligence  of  the  de- 
ceased in  being  upon  ttie  track,  however 
censurable,  was  not,  in  legal  contemplation, 
tbe  proximate  cause  of  the  injury.  There 
was,  as  clearly  appears,  evidence p^oand con, 
and  in  support  of  bolh  of  these  views.  The 
whole  subject,  in  both  aspects,  was  involved 
and  embiaced  in  the  inquiry  submitted  to  tbe 
Jury  in  said  instruction,  given  bythecourtof 
its  own  motion.  Without  prolonging  the 
discussion  further,  we  thinic  that  tbe  objec- 
tion that  tbe  finding  is  witliuut  evidence  is 
untenable,  and  we  so  rule  and  hold.  This 
leads  to  an  afSrmance  of  the  judgment  of  the 
trial  court,  and  it  is  accordingly  so  ordered, 
in  which  Black  and  Barclay,  JJ.,  concur. 

Sherwood  and  Braoe,  JJ.,  concur  in  the 
result. 


Ttbre  et  al.  v.  Binohau  «t  al. 
(Supreme  Cf/urf  uf  Missouri    May  19, 1890.) 

BamvoLENT  Societies  — Misusk  or  Fb^nchibe — 
Eemedibs. 
Members  contrlbutiDK  to  a  ohantsble  coi>- 
poration  organized  to  provide  a  home  for  the  or- 
phans and  widows  of  Confederate  soldiers  from  Mis- 
souri, not  being pecanlarilylnterested  in  nor  trust- 
sea  of  the  fund,  cannot  muntain  an  action  against 
the  corporation  and  its  officers  for  non-user  or  mis- 
user of  the  franchise,  and  for  a  receiver  to  dis- 
tribate  tbe  fond  amongttae  beneficiaries,  tbe  proper 
remedy  being,  under  Rev.  St.  Mo.  t  984,  by  quo 
ioarranto  by  the  attorney  general  or  cironit  attor- 
ney on  the  relation  of  any  person  desiring  to  prose- 
oute;  and  it  is  not  enough  that  tbe  attorney  gen- 
eral is  made  defendant  on  his  refusal  to  become 
party  plaintiff,  it  not  appearing  that  any  written 
complaiut  was  ever  made  to  bim  as  required  by 
that  section. 

Appeal  from  circuit  court,  Jackson  connty; 
Turner  A.  Gill,  Judge. 

W.  J.  Ward  and  O.  O.  Tiohmor,  tor  appel- 
lants. Karnes,  Holmes  A  Kranthoff,  Seam- 
tnon  A  Stubenranoh,  Dohson,  Douglas  & 
Trimble,  and  Bingham,  Adams  &  Taylor, 
for  respondents. 

Brace,  J.  This  is  an  appeal  from  the  J  udg- 
ment  of  the  circuit  court  of  Jackson  county, 
sustaining  the  demurrer  of  defendant  fiing- 
liam  to  plaintiffs'  second  amended  petition, 
and  dismissing  the  same.  The  defendants 
are  Martha  A.  Bingham,  the  Widows'  and 
Orphans'  Home  Society  of  Missouri,  and  B. 


O.  Boone,  attorney  general.  The  second 
amended  petition  states  that  the  attorney  gen- 
eral is  n)ade  a  party  defendant,  l)ecause  he  has 
refused  to  l>ecome  a  party  plaintiff.  Its  ma- 
terial allegations  are  as  follows:  "That  on  tbe 
21st  day  of  March,  1867,  the  said  Widows'  and 
Orphans'  Home  Society  of  Missouri  was  duly 
incorporated,  u  nder  the  laws  of  said  state,  as  a 
l)enevolent  and  charitable  association,  theol>- 
jects  and  pui-posesof  which  were,  to  'provide 
a  home  for  the  orphans  and  widows  of  Ckin- 
federate  soldiers  from  Missouri,  who  perished 
in  the  late  war,  and  to  provide  tbe  means  <rf 
feeding,  clothing,  and  imparting  moral,  reli- 
gious, and  Intellectual  instructions  to  tbe 
same,  with  suitable  and  proper  training  in  all 
tbe  domestic  and  mechanical  arts,  as  well  as  to 
provide  for  their  thorough  literary  training; 
and  by  all  practical  means  to  insure  their 
comfort  anil  well  l>ein^;'  that  said  association, 
at  the  time  of  its  i  ncorporation,  was  composed 
of  thirty  members,  the  following  named  plain- 
tiffs l)eing  a  part  of  tbe  said  thirty,— that  is, 
Laura  Holmes,  William  Holmes,  John  B. 
Wornall,  Rebecca  Maupin,  Sarah  T.  Ruckle, 
and  Julia  Lester;  and  that  plaintiffs,  Suriib 
Tyree,  Emily  A.  Carroll,  Julia  E.  Simpson, 
and  T.  B.  Lester,  afterwards  became  mem- 
bers of  said  association,  under  its  laws  and 
regulations  regarding  membership;  that  said 
named  plaintiffs  are  still  membem  of  said 
society;  that  the  articlee  of  association  of 
said  society  provided  that  a  hoaxH  of  managers 
should  be  elected  to  conduct  its  business, 
consisting  of  thirty  ladies  chosen  from  the 
members,  nine  of  whom  should  reside  in 
Kansas  City,  and  the  majority  of  said  nine 
residents  of  Kansas  City  sliould  constitute  a 
quorum  to  transact  business.  Bald  articles 
of  association  further  provided  that  each  sub- 
scriber thereto,  by  the  payment  of  one  dollar 
monthly  to  the  funds  of  the  society,  shunid 
be  a  member,  either  male  or  female;  but  no 
male  member  sliould  be  eligible  to  any  place 
or  office  in  the  management  of  the  same,  ex- 
cept as  trustee,  or  as  member  of  tbe  advisoir 
committee,  and  male  members  should  not  be 
allowed  to  vote.  Said  plaintiffs  farther  state 
that  the  said  society  and  the  members  thereof, 
immediately  after  its  incorporation,  in  order 
to  execute  the  purposes  of  its  organization, 
received  and  collected  from  its  members  the 
monthly  payments  provided  for  in  said  articles 
of  association,  as  aforesaid,  and  throogh  its 
corresponding  secretary,  and  its  offioers  and 
agents,  whom  it  sent  throughout'  the  8tate<ri( 
Missouri,  solicited  and  received  large  contri- 
butions in  clothing,  money,  lumber,  fuel,  pro- 
visions, drugs,  and  medicines,  from  the 
churches,  Samlay-schoc^,  and  various  cluiri- 
table  and  benevolent  persons,  not  only  in  said 
state,  but  in  the  different  parts  of  the  United 
States;  that  said  society  also  collected  and  re. 
ceived  a  large  amount  of  money  by  eslablistt- 
ing  a  dining-hall  at  the  annual  fairs  at  Kan- 
sas City,  Mo.,  where  meals  and  victuals  wet* 
furnished  by  tbe  society,  for  pay,  to  the  visit- 
ors at  such  fairs,  the  provisions  and  supplies 
used  on  such  occasions  tiaving  l>eeu  donated 
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to  said  society  by  the  citizens  of  Kansas  City 
and  vicinity;  that  with  a  part  of  the  money 
thaa  collected  by  said  society  It  purchased  the 
following  described  real  estate  situate  In 
Jackson  county,  in  the  state  of  Missouri,  to- 
■wit:  The  north-west  quarterof  the  south-east 
quarter  of  section  seventeen,  (17,)  in  the 
township  forty>nine,  (49,)  range  thirty-three, 
{33,)  ami  erected  thereon  buiMings  and  other 
improvements  for  the  accommodation  and 
comfort  of  the  widows  and  orphans  aforesaid. 
Said  society  used  also  a  part  of  the  funds  so 
collected,  as  well  as  a  part  of  tite  clothing 
and  other  donations  to  it,  in  supporting  and 
caring  for  those  who  were  received  and  cared 
fur  by  said  society  at  different  times,  from 
the  time  of  the  incorporation  of  said  society 
until  about  March  12,  1874,  when  the  state 
of  Missouri  expended  large  sums  of  money 
in  erecting  buildings  upon  said  property,  to- 
wit,  the  sum  of  twenty-six  thousand  dollars, 
and  fourteen  thousand  dollars  more  was  ex- 
pended by  the  state  in  furnishing  said  build- 
ings and  other  personal  property  to  be  used 
in  and  about  said  property."  The  petition 
then  alleges,  in  substancti,  that  the  defendant 
Mrs.  Bingliam,  from  the  organization  of  said 
society,  was  one  of  its  principal  officers;  that 
on  the  lltli  day  of  November,  1877,  through 
her  influence  over  the  members  of  said  socie- 
ty, she  induced  it  to  execute  a  deed  of  trust  in 
her  favor  for  81,500  upon  said  real  estate,  and 
afterwards,  on  the  4th  day  of  June,  1878,  in- 
duced said  society  to  execute  a  second  deed  of 
trust  in  her  favor  for  $l,5t}0;  that  said  sums 
and  interest  thereon  becoming  due  and  re- 
maining unpaid  she  caused  the  same  to  be 
sold  by  the  trustee,  on  or  about  the  26tb  of 
May,  1881;  that  at  such  sale  said  property 
brought  the  sum  of  $25,175,  and  that,  after 
payment  of  the  claims  of  the  said  defend- 
ant, there  remained  in  tlie  hands  of  tiie 
trustee  the  sum  of  $20,890.97;  that  at 
the  time  of  the  sale  of  the  said  real  estate  the 
said  defendant  Bingham  was  treasurer  of 
said  society,  and,  as  such,  on  the  day  after 
such  sale,  received  from  the  trustee  said  re- 
mainder, and  afterwards,  in  the  month  of 
June,  in  the  same  year,  the  said  money  was 
voted  to  her  as  a  gift  by  said  society;  that  as 
soon  as  the  members  of  said  society  had  voted 
said  money  to  the  defendant  Bingham  tliey 
immt^iately  declared  said  society  disbanded, 
and  adjourned, and  from  tbatday  there  has  been 
no  meeting  of  said  society;  that  with  a  part  of 
the  money  so  received  by  the  said  defendant 
Bingliam  she  purchased  certain  real  estate  in 
the  City  of  Kansas,  describedin  the  petition; 
that  said  defendant,  by  fraud  and  undue  in- 
fluence exercised  upon  said  society  through 
a  majority  of  its  members,  managers,  and 
officers,  caused  such  donation  of  said  fund  to 
be  made  to  her;  that  the  purposes  for  which 
the  gifts  to  said  society  were  made  can  be 
still  carried  out,  as  there  are  now  11  vin<;  many 
widows  of  Confederate  soldiers  of  Missouri 
who  perished  in  the  late  war;  and  prays  the 
court  to  compel  said  defendant  Bingham  to 
account  for  said  sum  so  donated  to  her  by 


said  society,  together  with  its  proceeds  and 
interest,  and  that  said  described  real  estate 
tn  which  it  is  alleged  a  part  of  suid  fund  was 
invested  by  said  defendant  Bingham  be  de- 
clared the  properly  of  said  society;  that  judg- 
ment be  rendered  against  said  defendantBing- 
ham  for  the  amount  of  said  fund,  over  and 
above  the  amount  expended  for  said  property; 
that  a  receiver  be  appointed  for  all  of  said 
funds  and  property,  with  instructions  to  pay 
the  same  to  the  widows  of  the  Confederate 
soldiers  of  Missouri,  there  being  no  orphans 
now,  and  for  general  relief. 

Tlie  question  raised  by  the  demurrer,  d^ 
cided  by  the  trial  court,  and  argued  here  on 
appeal  is,  does  the  petition  state  a  cause  of 
action  in  favor  of  the  plaintiffs  against  the 
defendant  Bingham?  The  Widows'  and  Or- 
plians'  Home  Society  of  Missouri  was  incor- 
porated under  an  act  approved  March  19, 
1866,  (Sess.  Acts.  1866,  p.  69.)  The  entity 
created  by  an  incorporation  under  this  act  in 
contemplation  of  law  is  a  private  corporation 
for  such  charitable  or  benevolent  purposes 
as  are  set  out  in  the  articles  of  association. 
The  character  of  the  corporation  in  this  case, 
as  it  appears  from  the  allegations  of  the  peti- 
tion, is  in  conformity  with  this  ideal.  The 
object  and  aim  of  this  association  was  to 
raise  a  fund  to  be  appropriated  to  the  benelit 
of  a  particular  class  of  persons  in  existence, 
limited  in  number,  capable  of  deflnite  ascer- 
tainment, and  who  never  had  and  probably 
never  would  become  a  charge  upon  the  state. 
There  is  nothing  in  the  terms  of  the  law 
creating  this  corporation,  in  its  articles  of 
association,  so  far  as  disclosed  by  the  petition, 
the  character  of  its  beneficiaries,  or  the  meth- 
ods adopted  for  securing  to  them  the  bene- 
fits of  such  organization,  that  would  warrant 
its  classification  as  a  public  charity.  As  a 
private  corporation  for  charitable  purposes, 
the  relation  that  the  state  and  attorney  gen« 
eral  sustained  to  it,  when  this  suit  was  com- 
menced, is  defined  by  statute.  By  secUon 
984,  Rev.  St.,  1879,  such  corporation  may  b« 
proceeded  against  by  quo  tnarranto  "  by  the 
attorney  general  or  circuit  attorney,  at  the 
relation  of  any  person  desiring  to  prosecute 
the  same,  to  inquire  into  any  alleged  unlaw- 
ful acts  of  or  misuser  or  non-user  of  its  fran- 
chise by  such  corporation,"  and  "if,  in  any 
such  proceedings,  judgment  of  forfeiture  or 
dissolution  be  rendered  against  such  corpora* 
tion,  it  shall  be  lawful  for  the  court  to  pro- 
vide by  such  judgment  for  the  vesting  of  the 
property  of  such  corporution,  upon  such  dis- 
solution or  forfeiture.  In  a  receiver  or  receiv- 
ers to  be  appointed  by  the  court,  and  in  his 
or  their  successors  in  office."  The  receiver 
thus  appointed  is  authorized  to  administer 
upon  the  assets  of  such  coi^oration,  and,  af- 
ter p.'iyinent  of  its  debts,  to  distribute  the  r»' 
mainder  "among  the  persons  who  were  mem- 
bei-s  of  such  corporation  at  the  time  of  such 
dissolution  or  forfeiture,  or  their  legal  repre- 
sentatives respectively  in  equal  shares,  unless 
for  good  cause  shown  the  court  shall  otherwise 
order;"  provided,  however,  that  "if,  upon  the 
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dissolution  or  forfeiture,  *  *  *  it  shall  ap- 
pear that  any  property  vested  in  said  corpora- 
tion was  held  by  it  upon  trust  for  any  charita- 
ble purpose,  *  ♦  *  such  property  *  •  ♦ 
sliall  not  be  distributed  *  *  *  but  shall 
•  •  *  be  vested  in  one  or  more  trustees  for 
the  charitable  purpose  for  which  such  corpora- 
tion held  the  same."  Thislawmadeittlieduty 
of  the  attorney  general,  or  circuit  attorney, 
upon  written  complaint  made  to  him  upon 
the  affidavit  of  any  credible  person  showing 
reasonable  cause,  to  institute  such  proceed- 
ings. It  does  not  appear  from  the  allegatiuos 
of  the  petition  that  any  such  comphuut  was 
ever  made  to  the  attorney  general  in  regard 
to  the  corporation  in  question,  or  that  he  has 
ever  become  officially  charged  with  any  duty 
in  respect  tbareof ,  and  it  is  not  perceived  how 
makiog  him  a  party  defendant  can  in  any 
way  affect  the  nature  of  this  proceeding,  or 
the  rights  of  the  parties.  The  aid  of  the 
state  to  wind  up  tlie  affairs  of  this  corporar 
tion  and  distribute  its  assets  among  its  bene- 
ficiaries is  not  invoked,  but,  instead,  the 
phiintiCfs,  as  members  of  the  corporation,  and 
contributors  to  the  fund,  claim  the  right  to 
call  upon  a  court  of  equity  to  exercise  its 
powers  for  that  purpose  imlependent  of  the 
state,  and  in  face  of  the  refusal  of  its  repre- 
sentative, upon  their  mere  request  and  upon 
their  representation  of  the  facts,  to  lend  his 
countenance  to  the  support  of  the  proceed- 
ing. The  power  of  the  state,  the  creator  of 
this  corporation  for  benevolent  purposes,  is 
not  invoked,  nor  has  it  ever  been  invoked  in 
the  manner  provided  by  law  to  secure  to  its 
beneficiaries  the  ctiaritable  fund  raised  for 
them. 

The  controversy  in  its  present  shape  is  be- 
tween private  citizens,  in  r'espect  of  private 
rights,  and  is  governed  by  tlie  general  law 
regulating  civil  actions  between  private  citi- 
zens. For  the  protection  of  those  rights, 
whether  formerly  of  legal  or  equitable  cog- 
nizauce,  there  is  but  one  form  of  action;  and 
every  such  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except 
that  an  executor  of  administrator,  a  trustee 
of  an  express  trust,  or  a  person  expressly  au- 
thorized by  statute,  may  sue  in  his  own  name 
without  joining  with  him  the  person  for 
whose  benefit  tlie  suit  is  prosecuted.  The 
petition  fails  to  disclose  any  beneficial  inter- 
est in  the  plaintiffs  in  the  fund  sought  to  be 
recovered  .in  this  action;  in  fact  counsel  for 
plaintiffs  frankly  admit  in  their  brief  that 
"they  do  not  claim  to  own  the  fund  or  any 
interest  in  the  same,  or  that  it  can  be  theirs 
under  any  circumstances."  No  statute  au- 
thorizes such  a  suit  in  their  name;  and  if 
this  action  can  be  maintained  by  them,  it  is 
bfcausre  they  are  "the  trustees  of  an  express 
trust."  The  trustee  of  an  express  trust,  as 
defined  by  statute,  is  "a  person  with  whom 
or  in  whose  name  a  contract  is  made  for  the 
benefit  of  another."  Rev.  St.  1879,  §  3463. 
According  to  the  averments  of  the  petition 
the  widows  of  Confederate  soldiers  from  His- 
soifci  who  perished  in  the  late  war  are  the 


sole  beneficiaries  of  the  trust  fund  raised  for 
them  by  the  voluntary  contribution  of  those 
who  sympathized  with  their  situation,  and 
who  were  desirous  of  conferring  upon  them 
a  benefit  by  means  of  this  corporation.  Tbe 
mode  selected  by  these  plaintiffs  and  others 
to  make  their  contributions  to  Mich  fund  was- 
to  become  members  of  the  corporation  created 
under  the  laws  of  ttte  state,  and  to  pay  it  cer- 
tain monthly  does  for  that  purpose.  Others- 
contribuied  In  indefinite  amounts,  in  money, 
directly,  or  in  money  raised  by  "tables  at 
fairs,"  "entertainments,  "and  such  means  as 
are  frequently  used  to  appeal  to  the  benev- 
oleut  instincts  of  a  generous  and  prosperous 
people  in  behalf  of  a  class  of  citizens  wlio 
have  been  unfortunate.  To  the  fund  thus 
raised  there  is  nothing  in  the  petition  that 
suggests  the  idea  that  the  amount  contrib- 
uted by  the  plaintiffs  in  the  way  of  monthly 
dues,  or  oyierwise,  was  relatively  so  large  as 
compared  with  the  contributions  of  others  as 
to  give  any  color  to  the  claim  made  for  them  by 
counsel  that  they,  as  founders  of  this  charity 
and  the  donors  of  its  funds,  have  some  right 
of  a  visitotial  character  that  a  court  of  equity 
ought  to  protect.  As  donors  they  stand  up- 
on the  same  plane  in  a  court  of  equity  with 
hundreds  uf  others,  who  in  the  same  and  in 
other  ways  contributed  to  this  same  purpose. 
As  donors  to  the  fund  they  have  no  pecuni- 
ary interest  in  it.  As  members  of  the  cor- 
poration no  contract  was  made  with  them,  or 
in  their  names,  for  the  benefit  of  another. 
The  donations  were  made  to  the  corporation. 
With  the  corporation  the  contract  was  madfr 
for  the  benefit  of  tlie  widows  and  orphans  of 
the  Confederate  soldiers  of  Missouri  who  died 
in  the  late  war. . 

That  the  fund  was  a  charitable  fund  there- 
is  no  question^  That  a  court  of  equity  will 
lend  its  powers  to  discover  and  secure  it  for 
the  purposes  for  wfaicli  it  was  donated,  when- 
ever it  is  called  upon  to  do  so  by  the  proper 
parties,  tliere  can  be  no  doubt.  The  Widows* 
and  Orphans'  Home  Society  of  Missouri  be- 
came the  trustee  of  that  fund,  capable  in  law 
and  equity  of  suing  for,  recuvering,  and 
managing  it  for  tlie  purposes  of  the  trust. 
Tliat  for  such  misuser  as  ia  set  out  in  the  pe- 
tition it  could  be  called  to  account  by  the  at- 
torney general  by  virtue' of  the  statute  cited, 
and  the  interest  of  the  beneficiaries  protected 
by  a  receiver  appointed  in  the  quo  warranto 
proceeding,  who  by  suit  could  invoke  the  aid 
of  a  court  of  equity  to  protect  that  fund  for 
their  beneht  against  the  trustee,  or  those 
dealing  with  it,  no  one  will  question.  But 
that  the  plaintiffs  are  not  trustees  of  that  fund 
in  their  individual  character,  simply  because 
they  were  members  of  the  corporation,  and 
could  not  be  called  upon  by  any  person  inter- 
ested in  it  to  respond  for  its  misappropriation 
by  others  than  themselves,  is  equally  clear. 
And  it  follows  that,  not  being  trustees  of 
and  having  no  interest  in  the  fund,  except 
the  sentimental  one  that  every  person  who 
contributed  to  it  may  be  presumed  to  have» 
that  it  should  be  applied  to  the  purpose  for 
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which  it  was  contributed,  thej  have  no  such 
interest  in  the  fund,  and  sustain  no  such  re- 
lation to  It,  as  to  give  them  a  cause  of  action 
for  its  niisappropriatioQ.  There  is,  of  course^ 
no  analofry  between  the  position  of  the  plain- 
tiffs in  this  case  as  members  of  a  benevolent 
corporation  without  capital  stock,  and  organ- 
ized purely  for  the  benefit  of  others,  and  the 
position  of  stockholders  of  a  corporation  or- 
ganized for  business  purposes,  with  capital 
stock,  and  who,  by  reason  of  their  pecuniary 
interest  in  the  corporate  property,  may>  in 
certain  contingencies,  by  action  protect  such 
interest,  and  who  huve  a  rigiit  to  sue,  not  be- 
cause they  are  trustees,  but  because  they  have 
a  pecuniary  interest  in  the  assets  of  the  cor- 
poration. The  state  of  facts  set  forth  in  the 
petition  shows  a  cause  of  action  in  the  trustee 
corporation  in  the  beneficiaries  of  the  trust 
fund,  and  state  of  facts  wliich  would  author- 
ize the  sta^  to  proceed  by  quo  toarranto  for 
the  dissolution  of  the  corporation  and  the  ap- 
pointment of  a  receiver  by  whom  that  fund 
could  be  recovered  and  appropriated . to  the 
tweftciaries  of  the  trust.  But  the  plaintiffs, 
not  being  trustees  of  that  trust  fuad,  nor 
Iiaving  any  interest  in  the  subject-matter  of 
the  action,  it  is  not  seen  how  their  suit  can 
be  maintained,  and  the  court  committed  no 
error  in  sustaining  the  demurrer.  Judg- 
ment affirmed. 

.  All  concur,  except  Bjcaok,  J.,  not  sitting. 


Klotz  t».  Pertebt. 

{Supreme  Court  of  MlgsourL    June  18, 1890.) 
Affeai.  —  ExoEPTioNS—  Motion  roa  New  Tbiau 

1.  Errors  assinied  cannot  be  considered  where 
motion  for  new  trial  was  not  made. 

9.  A  bill  of  exceptions  wUch  the  trial  judge 
refused  to  sign,  but  certified  was  not  true,  and 
which  was  not  signed  by  the  by-standers,  is  not  a 
bMl  within  Rev.  St  Ho.  %  8086  et  seq. 

8.  Kefasal  of  trial  by  jury  is  only  reviewable 
on  exception.  . 

4.  Befusal  of  change  of  venae  is  reviewable 
only  on  exception. 

Appeal  from  circuit  court,  Butler  county; 
J.  G.  Weab,  Judge. 

Petition  for  partition  by  EJi  Klotz  against 
Ewell  Ferteet.     Defendant  appeals. 

C.  D.  Yanceji,  tilt  appellant.  Silver  & 
Brotcn,  fur  respondent. 

Bay,  C.  J.  This  is  a  suit  in  partition, 
(petition  in  usual  form,)  commenced  origin- 
ally in  the  circuit  court  of  Beynolds  county, 
but  taken  by  change  of  venue,  on  the  appli- 
cation of  plaintiff,  to  tlie  circuit  court  of 
Butler  county.  The  case  was  tried  by  the 
court  without  a  jury,  and  the  issues  found 
for  plaintiff.  The  court  found  that  the  prop- 
erty could  not  be  divided  in  lund,  ordered  a 
sale  thereof,  and  approved  the  report  of  sale, 
and  entered  a  final  judgment  partitioning 
the  proceeds  among  the  parties  in  interest. 
When  the  cause  was  regularly  called  for  trial, 
the  pleadings  and  issues  being  duly  made  up, 
the  parties  announced  themselves  ready  for 


trial,  and  defendant  therenpon  demanded  a 
jury  to  try  the  issues,  and,  after  argument  as 
to  the  right  of  defendant  so  to  have  a  jury, 
the  court  refused  same,  holding  that  the  suit 
in  partition  was  properly  triable  by  the  court, 
and  not  by  a  jury.  Objection  was  then  made 
by  counsel  for  defendant  that  the  court  ought 
not  to  try  the  case,  and  remarks,  not  neces- 
sary to  now  set  out,  were  made  in  this  behalf 
by  counsel  and  by  the  court,  after  which  the 
court  directed  the  plaintiff  to  call  his  testi- 
mony, and  a  witness  Was  called  and  appeared 
on  the  stand  to  be  sworn  for  the  cause,  when 
counsel  for  defendant,  with  leave  of  court, 
held  a  brief  consultation  with  his  client,  and 
thereupon  filed  a  petition  and  affidavit  for 
change  of  venue,  upon  the  ground  of  the 
bias  and  prejudice  of  the  judge,  and  that  he 
had  expressed  an  opinion  in  the  cause.  The 
case  was,  it  seems,  set  for  trial  on  the  first 
day  of  the  term,  and  was  passed  on  that  day 
because  of  the  absence  of  both  parties  and 
their  attorneys,  and  was  again  passed  on  the 
second  day  at  the  request  of  defendant's 
counsel;  and  the  petition  and  «<H^vlt  for 
change  of  venue,  as  we  have  seen,  were  thus 
filed  on  the  third  day  of  the  term,  and  wereby 
the  court  then  refused,  whereupon  the  de- 
fondant  abandoned  the  case,  and  tendered 
his  bill  of  exceptions  both  as  to  the  action  of 
the  court  in  refusing  a  jury,  and  in  refusing 
the  application  for  change  of  venue.  The  tri^ 
judge  certified  tliat  the  bill  of  exceptions  pre- 
sented to  him  was  not  a  true  bill,  and  then 
certifies  thereon  what  the  proceedings  were, 
setting  them  out,  and  further  certifying  that 
the  court  had  never  known  defendant,  who 
lived  in  a  different  county,  not  in  his  circuit, 
and  that  the  affidavit  was  not  true.  There  is 
no  bill  of  exceptions  signed  by  the  by-stand- 
ers,  and  the  bill  as  tendered  by  the  defendant 
was  not  signed  by  tlie  judge,  but,  on  the  con- 
trary, certified  to  be  untrue,  as  previously 
stated,  and  was  subsequently  on  motion 
stricken  from  the  files. 

The  principal  errors  assigned,  and  the  only 
ones  insisted  upon  in  the  printed  argument, 
are  the  said  refusal  to  submit  the  issues  of 
fact  to  a  jury,  and  the  refusal  to  grant  the 
change  of  venue  upon  defendant's  said  appli- 
cation therefor.  But  these  questions  are  not 
before  us,  for  several  reasons.  In  the  first 
place,  the  transcript  nowhere  shows,  either 
in  the  bill  of  exceptions  or  elsewhere,  that 
any  motion  for  new  trial  was  filed  in  the 
cause.  We  cannot,  in  the  al)sence  of  a  mo- 
tion for  new  trial,  consider  the  errois  as- 
signed, even  if  they  are  preserved  in  the 
bill  of  exceptions.  Railway  Co.  v.  Carlisle, 
94  Mo.  166,  7  S.  W.  Rep.  102,  and  cases 
cited. 

Again,  the  alleged  bill  of  exceptions  ten- 
dered by  defendant,  not  having  been  signed 
either  by  the  judge  or  by  the  by-standers,  is 
not  a  bill  of  exceptions  within  the  meaning 
of  the  law.  See  sections  3635,  8638.  3640, 
etseq. 

Moreover,  the  bill  of  exceptions,  signed  by 
the  judge  and  filed  in  tlie  cause,  daesnotshow 
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any  exception  to  the  action  of  the  conrt  in  re- 
fusing a  jury.  A  ruling  in  that  behalf  is  a 
matter  of  exception,  and,  if  the  exception  is 
not  properly  aaved,  the  ruling  is  not  subject 
or  open  to  review  in  this  court.  Ward  t. 
Quinlivin,  65  Mo.  453. 

And,  further,  the  bill  of  exceptions  which 
the  judge  signs  does  not  contain  the  applica- 
tion for  change  of  venue,  nor  any  pretense 
at  setting  it  out,  or  its  substance,  nor  does  it 
show  that  defendant  took  any  exception  to 
the  court's  action  in  overrnling  the  same. 
The  only  objection  or  exception  which  said 
bill  shows  Wits  to  the  action  of  the  court  in 
permitting  testimony  to  be  given  in  the  cause. 
The  action  of  the  court  upon  the  application 
for  change  of  venue  is  also  a  matter  of  ex- 
ception. Stearns  v.  Railway  Co.,  94  Mo.  317, 
7  S.  W.  Rep.  270;  Keen  v.  Schnedler,  92  Mo. 
516,  2  S.  W.  Rep.  312.  In  the  present  state 
of  ihe  record,  in  the  aisence  of  exceptions 
properly  preserved,  ami  in  the  absence  of  a 
motion  for  new  trial,  the  errors  of  the  court 
complained  of,  if  they  are  such,  are  not  be- 
fore us  for  decision.  Only  the  retord  proper 
is  now  before  us,  and  as  no  errors  are  pointed 
out  therein,  and  as  we  And  none  in  that  be- 
half, we  must  affirm  the  judgment,  which  is 
accordingly  so  ordered.  Railway  Co.  v.  Car- 
liiile.  94  Mo.  166,  7  S.  W.  Rep.  102,  and  cases 
cited.    All  concur. 


'4TATB  V.  GbIUES. 

(Supreme  Court  of  Missouri.  June  18, 1890.) 
IlAUOious  Mischief— EviDBNOB. 
Testimony  of  the  owner  describing  his  cow, 
and  that  he  found  her  shot  behind  defendant's 
fence,  with  that  of  others  that  defendant  shot  at 
a  cow  of  that  description  which  was  in  his  indos- 
ure,  but  jumped  out  after  the  shot  and  died,  sns- 
talDB  a  verdict  for  maliciouslr  killing  the  cow,  un- 
der Rev.  St.  Mo.  1879,  i  1874. 

Appeal  from  circuit  court,  Butler  county; 
J.  G.  Wear,  Judge. 

J.  0.  Sheppard  and  0.  D.  Yaivsey,  for  ap- 
pellant.   The  Attorney  Qeneral,  for  the  State. 

Braob,  J.  The  defendant  was  indicted  and 
convicted  under  section  1374,  Rev.  St.  1879, 
for  maliciously  killing  a  cow,  the  property  of 
Denny  Lucas,  and  his  punishment  assessed 
at  imprisonment  in  the  county  jail  for  six 
months,  and  to  pay  a  fine  of  950.  The  bill 
of  exceptions  contains  nothing  but  the  evi- 
dence and  tlje  motions  in  arrest  and  for  a 
new  trial,  and  no  exceptions  were  saved  to 
any  action  of  the  court  except  the  overruling 
of  said  motions.  The  indictment  is  in  good 
form.  "So  error  appears  upon  the  face  of  the 
record  proper,  and  the  motion  in  arrest  was 
properly  overruled. 

No  question  arises  on  the  record  as  to  the 
action  of  the  court  in  rej^ard  to  instructions, 
as  no  exceptions  were  saved  to  its  action  in 
respect  thereof,  nor  was  any  such  action  lA- 
fligned  as  ground  for  new  trial,  or  preserved 
in  the  bill  of  exceptions.  The  only  question 
In  the  case  is,  does  the  evidence  support  the 
verdict?    It  will  only  t>e  necessary  to  set  out 


the  material  evidence  in  chief  of  some  of  the 
state's  witne.sses  to  show  that  there  was  am- 
ple testimony  to  take  the  case  to  the  jurj. 
Its  general  tenor  and  force  was  not  varied 
by  the  cross-examination.    Denn  ie  Lucna  tea- 
tifled:  **I  owned  a  cow  on  the  8th  of  August 
last.    This  is  the  cow  that  was  shot.    Slie 
was  a  sort  of  sorrel  color,  with  a  heart  in  her 
forehead.    Red  and  white,  spotted,   pretty 
good  sized  cow.    The  cow  did  not  come  up, 
and  I  sent  a  lx>y  to  hunt  her.    I  went  next 
morning  back  of  defendant  Grimes'  fence, 
and  the  cow  was  there,  dead.    I  saw  drops 
of  blood  on   her  liair.    Her  bag  was  cut 
through.    The  oow  I  found  dead  was  the 
same  cow  I  have  described.    This  was  Au- 
gust 11,  1886."    Robert  N.  Mabrey  testi- 
fied: "I  live  in  Poplar  Bluff.    Enow  defend- 
ant.   I  knew  him  August  8,  1886.     I  8:iw 
him  on  that  day, — the  8th  day  of  August, 
1886.    This  was  Sunday  mornin(  that  I  saw 
bim.    I  know  Denny  Lucas.    I  did  not  know 
a  cow  that  belonged  to  Lucas  at  this  time. 
I  saw  defendant  standing  in  an  acre  lot.    I 
saw  a  cow  in  the  lot.    She  was  a  medium- 
sized  red  cow,  with  a  lime-colored  stripe  run- 
ning down  ber  back;  had  short  horns,  and 
a  bell  on.    I  was  about  one  hundred  yards 
from  her.    She  was  In  defendant's  inclosure: 
Grimes  was  thera,  with  a  gun  in  his  band. 
I  heard  a  shot;  saw  smoke;  saw  the  cow  run; 
saw  smoke  about   fourteen  feet  from  the 
ground.    The  cow  waa  running  pretty  peart 
when  I  saw  her.    She  was  going  south-west. 
I  never  saw  the  cow  any  more. "     Mrs.  Green 
testified:   "On  10th  of  August  I  saw  cow 
standing  in  Grimes'  yard.    I  saw  him  come 
out  of  his  house  and  shoot  the  cow  about  12 
o'clock.    This  was  Tuesday.    She  was  a  red 
and  white  cow;  a  good  big  cow.     Isupp<«e 
she  had  horns.    I  never  paid  much  attention 
to  her.    She  went  down  on  the  outside  of 
the  fence.     The  boy  drove  her  in  the  iireo- 
tion  she  was  found.    She  stood  on  tke  ont- 
side  of  the  fence  about  fifteen  minutes.     The 
boy  then  drove  her  off,  and  she  reeled  and 
staggered  as  he  drove  her  off,  as  if  a1x>ut  to 
fall.    I  was  on  my  front  porch.    The  cow 
ran  and  got  over  the  fence  when  he  shot. 
*    *    *    I  did  not  know  this  was  Lucas' 
cow."    Hughey  Green  testified:  "I  know  de- 
fendant, Casey  Grimes.     Have  known  him 
three  or  four  years.    I  saw  him  last  August. 
Saw  him  on  Sunday  and  Tuesday,  the  8tb  and 
10th  August  last.    I  saw  defendant  a  little 
after  twel  ve  o'clock.    I  saw  him  going  home, 
and  saw  him  after  he  got  home.    He  went 
In  the  house,  got  his  gun,  and  shot  Lucas' 
cow.    I  did  not  know  whose  cow  it  was  at 
first.    I  had  seen  Lucas'  cow  l>efore.    I  knew 
Lucas'  cow.    She  was  a  red  and  white  spot- 
ted cow.    I  do  not  romeraber  whether  she 
wore  a  bell  or  not.     Grimes  and  the  cow 
were  about  nine  feet  apart  when  he  shot  her. 
I  was  on  our  front  porch.    She  struggle! 
around  in  the  yard,  and  then  got  oulaideand 
struggled  round,  and  then  Bill  Grimes  drove 
her  off,  and  she  died  down  by  the  fence. 
Grimes  then  went  in  the  house.    Bill  Grimes 
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cume  in  In  fifteen  or  twenty  minntes.  and 
drove  her  off.  I  saw  this  cow  next  day  dead, 
down  in  the  direction  of  where  Wm.  Grimes 
drove  her.  This  wns  the  same  cow  I  saw 
Grimes  shoot  at.  Mr.  Lucas  said  it  was  his 
cow.  I  looked  nt  the  cow.  She  was  shot  in 
the  left  side.  She  was  burnt  witli  powder, 
and  Uood  was  all  over  her  on  left  side." 
The  judgment  is  aflBrmed.    All  concur. 


State  o.  Ovbst. 
(Supreme  Court  of  MUsourU     June  16, 1890.) 

LaBCENT— EviDBNOS. 

Testimony  of  the  house-owner  that  defend- 
ant, who  had  previously  boarded  there,  returned 
and  spent  the  night,  going  In  the  morning  to  the 
room  where  he  bad  slept,  and  leaving  by  the  back 
door,  and  that  in  the  evening  the  man  with  whom 
he  bad  sleptsald  he  missed  some  clothes,  and  went 
after  defendant,  and  brought  baok  the  clothes  and 
defendant,  who,  when  asked  why  he  took  them 
■aid  he  did  not  know,  coupled  with  that  of  the  man 
who  went  with  the  owner  after  his  clothes,  that 
defendant  when  found  had  them  on,  and,  when 
asked  why  he  took  them,  said  he  did  not  want  to 
go  to  bis  father's  with  bis  old,  dirty  clothes  on, 
sustains  a  verdict  of  larceny  from  the  house. 

Appeal  from  circuit  court,  Howell  covnty; 
J.  F.  Halb,  Judge. 

W.  N.  Evant  and  J.  H.  Winningtiam,  for 
ai^liant.  The  Attorney  General,  for  the 
Bute. 

Bbaoe,  J.  The  defendant  was  convicted 
of  larceny  from  a  dwelling-house,  and  sen- 
tenced to  the  penitentiary  for  two  years. 
Tlie  indictment  charged  him  "with  stealing 
one  suit  of  clothee  of  the  value  of  915,  and 
one  silver  ring  of  the  value  of  $8,  the  goods 
and  chattels  of  B.  E.  McLaughlin,  then  and 
there  being  contained  in  the  dwelling-house 
of  one  Reese  Beavers."  The  following  is  all 
the  evidence  in  the  case:  R.  Beavers  testified: 
"I  live  at  Horton,  in  Howell  county.  Mo. 
Know  John  Guest  and  B.  £.  McLaughlin. 
Alx>ut  one  year  ago.  Guest  and  McLaughlin 
came  to  my  house  to  get  board.  I  took  them 
both.  They  were  at  work  in  the  logging 
business.  Guest  was  at  work  for  McLaugh- 
lin. About  six  months  ago.  Guest  left,  and 
went  somewhere  else  to  work,  and  McLaugh- 
lin remained  at  my  house.  About  the  19tii 
day  of  February,  1887,  John  Guest  came 
back  to  my  house,  and  said  he  wanted  to  stay 
all  night  with  me.  I  told  hun  he  could  stiiy, 
and  he  and  McLaughlin  both  stayed  in  the 
same  room, — the  room  that  McLaughlin  had 
occupied  all  the  time.  Next  morning  the  de- 
fendant, John  Guest,  went  out  with  Mc- 
Laughlin, and  McTiaughlin  bitched  up  his 
team,  and  went  to  wnrk.  Then  Guest  came 
tmck.  and  went  into  the  room  where  he  and 
McLaughlin  had  slept  the  night  before,  and 
soon  after  I  went  in  after  him;  but  he  had 
gone  out  at  the  back  door,  and  I  did  not  see 
him  any  more  that  day.  I  did  not  know  that 
anything  was  missing  until  McLaughlin 
came  home  that  night,  when  he  claimed  he 
had  missed  his  clothes.  McLaughlin  that 
night  went  after  Guest,  and  came  txick  with 


him  next  day.  Guest  did  not  have  on  the 
clothes  of  McLaughlin  when  they  came  back, 
but  McLaughlin  had  tliem  under  his  arm; 
and,  when  Guest  was  asked  why  he  took  the 
clothes,  he  said  he  did  not  know.  I  do  not 
know  of  my  own  knowledge  that  the  cloth- 
ing was  taken  without  the  knowledge  or  con- 
sent of  the  owner,  McLaughlin;  neither  do  I 
know  whether  tiiey  were  taken  out  of  my 
dwelling-house  or  not  by  Guest.  I  had  seen 
the  clothing  in  the  house  the  day  l>efore  they 
were  said  to  have  been  taken,  but  don't  know 
of  my  own  knowledge  when  they  were  taken, 
or  by  whom.  The  house  I  speak  of  is  my 
dwelling-house  in  Horton,  Howell  county. 
Mo."  James  Bohannon  testified:  "I  live  at 
Horton,  in  Howell  county,  Mo.  I  know 
John  Guest  and  B.  E.  McLaughlin.  About 
8  o'clock  on  the  night  of  the  19th  of  Febru- 
ary, 1887,  I  started  from  Horton  with  B.  £. 
McLaughlin,  and  about  28  miles  from  there, 
the  next  day,  about  noon,  I  found  Guest  in 
Douglas  county.  He  had  on  a  suit  of  clothes 
that  I  knew  were  some  clothes  McLaughlin 
had  owned,  and  also  a  finger  ring  that  I  had 
seen  McLaughlin  with;  and  the  initial  letters 
of  McLaughlin's  name  had  been  at>out  rubbed 
off  of  the  ring.  VViien  McLaughlin  asked 
Guest  why  be  took  the  clothes,  he  fGuest] 
said:  'I did  not  want  to  go  to  my  father's 
with  my  old,  dirty  clothes  on.  I  wanted  to 
look  a  little  better  than  that.'  Guest  did  not 
have  the  ring  with  him  when  we  first  saw 
him,  but,  when  asked  about  it,  said  it  was  at 
Ills  father's,  and  went  and  got  it,  and  gave  it 
to  McLaughlin.  The  suit  of  clothes  were 
worth  alwut  $li,  and  the  finger  ring  worth 
alwut  82.50,  but  McLaughlin  claimed  it  cost 
him  $8.  I  did  not  hear  Guest  say  wliere  he 
got  the  ring  or  the  clothes,  and  I  don't  know 
of  my  own  knowledge  that  he  got  them  in 
the  dwelling-house  of  Mr.  Beavers  or  in 
Howell  county.  Neither  do  I  know  that  he 
took  them  without  the  consent  of  the  owner, 
McLaughlin." 

The  only  question  in  the  case  worthy  of 
consideration  is  whether  the  evidence  is  suffi- 
cient to  support  the  verdict,  and  we  are  all  of 
the  opinion  that  it  is.  Therefore  the  judg- 
ment is  alfirmed. 


Bbat  e.  Conrad. 
(Supreme  Oowrt  tf  MUsovri.   June  80, 1890.) 
Deed — QuiTCLinf— Dowxb  Rioht. 
A  wife  having  joined  her  husband  in  a  deed 
of  trust  releasing  her  dower,  and  boving  taken  aft- 
er his  death  an  assignment  of  the  debt  secured, 
her  deed,  made  in  consideration  of  its  payment,  re- 
leasing and  quitclaiming  the  land  to  a  vendee  at  a 
sale  by  the  husbafid's  administrator,  conveys  all 
interests  pledged  for  the  payment  of  the  debt,  in- 
cluding her  dower. 

Appeal  from  circuit  court,  Barton  county; 
D.  P.  Stbatton,  Judge. 

John  B.  Cole,  for  appellant.  Buier  dt 
Timmondt,  for  respondent. 

Braoe,  J.  This  1b  an  action  for  the  as- 
signment of  dower,  and  damages  for  the  de- 
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forcement  thereof,  in  40  Rcresof  land  in  Bar- 
ton county,  Mo.  The  action  was  tried  before 
the  court  without  a  jury.  Judgment  for  de- 
fendant, and  the  plaintiff  appeals. 

Nathan  Bray  died  in  1879  seised  in  fee- 
simple  of  the  premises,  leaving  plaintiff^  his 
widow,  surviving  him.  Previous  to  hia 
death,  in  the  year  1876,  he  executed  a  deed 
of  trust  upon  a  large  txxiy  of  land  which  be 
owned,  Including  this  40-acre  tract,  to  secure 
a  del)t  to  one  Allen,  in  which  his  wife,  the 
plaintiff,  joined,  releasing  her  dower  for  the 
purpoaea  of  )>aid  trust.  This  debt  remained 
unpaid  at  his  death,  and  plaintiff  liecame  the 
owner  and  assignee  thereof  by  purchase  aft- 
er his  death.  At  a  sale  of  real  estate  by  the 
administrator  of  Nathan  Bray,  deceased,  K. 
J3.  Conrad  became  the  purchaser  of  the  prem- 
ises for  the  sum  of  •163.50,  that  being  the 
amount  of  his  bid  at  such  sale,  and  on  the 
8th  of  Novemt>er,  1880.  received  the  admin- 
istrator's deed  therefor.  On  the  17th  of  De- 
cember, 1880,  the  plaintiff  executed  and  de- 
livered to  said  (3onrad  the  following  deed  to 
the  premises: 

"Whereas,  Nathan  Bray  and  Martha  Bray, 
his  wife,  by  their  deed  dated  the  1st  day  of 
June.  1876,  did  convey  to  Henry  G.  Wilson, 
as  tht'ir  trustee  for  Norman  0.  Allen,  by  way 
of  mortgage,  the  property  hereinafter  de- 
scribed, to  secure  the  part  payment  of  the 
debt  in  said  deed  described ;  and  whereas,  the 
said  B.  B.  Conrad  has  paid  to  Martha  Bray, 
the  present  owner  of  the  said  debt  so  secured, 
the  sum  of  one  hundred  and  sixty-three  dol- 
lars and  llfty  cents  ($163.50:)  Now,  there- 
fore, know  all  men  by  these  presents,  that  I, 
Martha  Bray,  in  consideration  of  partial  sat- 
isfaction of  said  debt,  do  release  and  quit- 
daim  unto  the  said  B.  B.  Conrad,  his  heirs 
and  assigns,  the  property  in  said  deed  de- 
scribed as  follows,  to-wit,  the  north-east 
quarter  of  the  south-west  quarter  of  section 
No.  seventeen,  township  No.  thirty-three, 
range  thirty-two  west,  containing  in  all  forty 
acres,  more  or  less.  Witness  my  hand  and 
seal  this  17th  day  of  December.  1880. 
[Signed]  Martha  Brat.    [Seal.]" 

"State  of  Missouri,  county  of  Greene — ss.: 
Be  it  remembered  that  on  the  17th  day  of  De- 
cember, 1880,  before  the  undersigned,  a  no- 
tary public  within  and  for  the  county  of 
Greene,  personally  came  Martha  Bray,  who 
is  personally  known  to  me  to  be  the  same  per- 
son whose  name  is  subscribed  to  the  forego- 
ing instrument  of  writing  as  a  party  there- 
to, and  acknowledged  the  same  to  be  her  act 
and  deed  for  the  purpose  therein  mentioned, 
and  said  Martha  Bray,  further  declared  to  be 
single  and  unmarried.  [Signed]  MoLank 
Jones,  Notary  Public.    [Seal.]" 

The  consideration  for  this  deed  was  the 
amount  of  bis  bid  at  the  sale,  paid  by  Conrad 
to  the  administrator,  and  applied  by  the  ad- 
ministrator on  the  debt  due  the  plainliff  as 
assignee  of  the  Allen  debt,  all  of  which  was 
Anally  paid  out  of  the  assets  of  Natiian 
Bray's  estate.  Conrad  died  in  1881  testate, 
and  by  his  will  devised  the  premises  to  the 


defendant,  who  was  In  possession  when  this 
snit  was  commenced.  Tlie  evidence  tended 
to  prove  that  the  land  sold  for  its  full  value 
at  the  administrator's  sale. 

There  is  nothing  in  the  evidence,  ontBfde 
of  the  deed,  to  show  any  act  or  declaration 
of  the  plaintiff  by  which  she  should  be  es- 
topped from  asserting  her  right  of  dower. 
There  was  no  merger  of  her  interest  as  dow- 
ress  and  as  assignee  of  her  husband's  mort- 
gagee, and  the  only  question  in  the  case  is  as 
to  the  construction  of  her  deed ;  she  insisting 
that  by  it  she  only  released  the  land  from  ber 
trust  debt,  and  the  defendant  contending  that 
by  it  she  conveyed  her  dower  interest  as  well. 

The  defendant,  by  bis  pu  rehire  at  the  ad- 
ministrator's sale,  acquired  only  the  interest 
of  the  deceased  husband  in  the  premises,  f . 
e.,  the  right  to  redeem  the  land  by  paying  off 
the  mortgage  debt.  The  wife  bad  pledged 
her  then  inchoate  right  of  dower  for  the  pay- 
ment of  that  debt.  What  the  amount  of  it 
was,  does  not  appear,  but  the  deed  of  trust 
covered  several  hundred  acres  of  land.  By 
the  death  of  her  husband,  and  her  purchase 
of  the  mortgage  debt,  she  became  the  owner 
of  all  the  interest  in  the  land  that  had  been 
pledged  for  the  payment  of  that  debt.  When 
this  deed  was  made,  she  united  in  her  own 
person  tl>e  dual  relation  of  owner  of  the  debt 
tor  which  her  dower  interest  had  been  pledged, 
and  of  the  dower  interest  also.  In  consider- 
ation of  part  satisfaction  of  that  debt  by  the 
payment  of  $163.50  on  that  debt  so  secured, 
she  releases  the  land  In  asiid  deed  of  trust  de- 
scribed, to-wit,  the  premises;  that  is,  she  re- 
leased the  land  from  the  debt  to  the  extent  of 
all  the  interest  in  the  land  that  was  pledged 
for  its  payment  that  she  had  power  to  release, 
and  this  included  her  dower  interest.  This 
is  a  consistent  reading,  upon  the  face  of  the 
whole  instrument.  To  this  extent  only  can 
the  grant,  which  is  broad  enough  in  its  terms 
to  convey  any  and  every  interest  she  may 
have  had  in  the  premises,  be  limited  by  the 
language  of  the  recitals.  That  she  could 
have  limited  ber  release  to  the  interest  of  her 
deceased  huslHind,  upon  which  she  acquired 
a  lien  by  her  purchase  of  the  mortgage  debt, 
is  beyond  question;  but  she  did  not  do  so. 
And  there  is  nothing  in  the  recitals,  or  In  the 
situation  of  the  parties,  their  relation  to,  or 
the  circumstances  attendant  upon,  the  trans- 
action, which  would  warrant  the  court  in 
excluding  her  dower  interest  from  the  terms 
of  the  release,  when  she  did  not  choose  to  do 
so;  the  rule  being  that  a  deed  will  l>e  con- 
strued to  convey  whatever  interest  or  estate 
the  grantor  may  have  in  land  at  the  time  of 
its  execution,  unless  the  deed  shows  the 
grantor's  intention  was  to  pass  a  less  estate 
or  interest.  2  Devi.  Deeds,  §  849.  A  quit- 
claim deed  contains  operative  words  of  con- 
veyance. Wilson  V.  Albert,  89  Mo.  537,  1 
S.  W.  Kep.  209.  And  if,  by  the  terms  of  her 
deed,  she  has  left  a  doubt  upon  its  face  as  to 
what  were  her  intentions,  the  difficulty  is 
one  of  ber  own  creation,  and  the  beneBt  of 
the  doubt  ought  to  be  given  to  the  grantee. 
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The  judgment  is  for  the  rigl^t  party,  and  is 
affirmed.  All  concur  except  Babolat,  J.t 
absent 


Houston  »t  a2. «.  Killough  et  €d. 

(Supreme  Court  of  Texag.    Feb.  18, 1800.) 

VxmwR  um  Vbndbk—Titm-Bojib— Action  to 

CJlSOML. 

Whwe  a  bond  for  title  reoitei  a  considerar 
tlon  a*  baviBg  been  paid,  the  heirs  of  the  grantor 
cannot  enforce  their  title  against  those  (uaiming 
under  the  bond  without  refunding  the  oonsldera- 
tlon,  though  the  bond  may  be  roid  as  being  in  oon- 
traTention  of  the  law. 

CommfBaioners'  decision.  Appeal  from 
district  court,  Burleson  county. 

Leake,  Sfiepard  d  if  tiler  and  Bastett, 
Muse  tt  Muse,  for  appellants.  J.  T.  Swear- 
ingen,  for  appellees. 

HoBBT,  J.  In  this  ease  the  court  found 
from  the  evidence  that  David  Clark,  to  whom 
the  land  in  controversy  wiis  originally  grant- 
ed, in  May,  1831,  as  a  colonist,  executed  an 
agreement  of  sale  of  the  same  to  Benjamin 
McDaniel  on  October  8, 1838.  By  the  terms 
of  the  instrument,  he  bargained  and  sold  to 
McDaniel  the  land  "for  the  consideration,  to 
me  in  band  paid,  one  hundred  and  fifty  dol- 
lars." It  also  bound  the  said  Clark,  his  helre, 
etc..  in  the  sum  of  1)1,000,  to  make  a  ^ood 
title  when  the  law  permitted,  etc.  Clark 
died.  Application  was  made  in  1887,  to  the 
probate  court  of  Washington  county,  setting 
forth  the  al)OVe  executory  agreement,  and 
asking  for  an  order  requiring  Clark's  admin- 
istratrix to  make  title  in  accordance  with  its 
terms.  The  court  further  found  that  between 
December  81,  1838,  and  February  28,  1842, 
an  order  was  made  by  the  said  probate  court 
directingthe  administratrix,  Berslieba  Clark, 
to  execute  a  deed  to  Horatio  Chriesman,  who 
bad  acquired  the' bond  for  title,  and  that  such 
deed  was  made.  Appellants  claim  undertbe 
decree  or  order  of  the  probate  court  directing 
the  administratrix  to  execute  thedeedin  pur- 
suance of  the  bond  for  title.  Appellees  claim 
as  devisees  of  Bersheba  Clark,  who  was  the 
wife  of  said  Clark  at  the  time  of  the  grant  to 
bim,  in  May,  1881. 

It  is  unnecessary  to  determine  in  this  case 
whether  the  probate  court  of  Washington 
bad  the  power  at  that  time  to  render  the  de- 
cree directing  the  execution  of  the  deed  by 
the  administratrix,  l)ecause,  if  it  possessed 
no  such  authority  under  the  law,  the  bond 
for  title  recites  the  payment  of  91&0  to  Clark, 
and  there  is  no  offer  made  by  the  plaintiffs 
to  return  this  amount,  with  interest.  !So,  too, 
it  may  \m  conceded  that  the  contract  of  Clark 
to  convey  to  McDaniel,  made  in  October, 
1833,  belongs  to  that  class  of  contracts  which 
the  courts  of  this  state  have  held  was  in  con- 
travention of  the  law  then  existing,  and  which 
could  not  t>e  enforced.  But  it  was  also  de- 
cided that  the  heirs  of  the  grantee  could  not 
enforce  their  legal  title  against  those  claim- 
ing under  such  contract  without  refunding 
the  consideration  received  by  their  ancestor. 


Ledyard  ▼.  Brown,  27  Tex.  404,  and  cases 
cited.  The  t)ond  reciting  the  payment  of 
9150  is  proof  of  that  fact.  In  the  absence  of 
any  other  evidence  to  the  contrary,  it  would 
be  presumed  after  this  lapse  of  time.  Ttiere 
can  be  no  recovery  by  the  plaintiffs,  as  the 
case  is  presented,  unless  the  consideration, 
with  interest,  I>e  refunded.  We  think  the 
judgment  should  ho  reversed  and  remanded. 

Statton,  0.  J.  Beport  of  oommission  of 
appeals  examined,  their  opinion  adopted,  and 
judgment  reversed  and  cause  remanded. 


OAiirasTii.t.E  Nat.  Bank  et  al.  o.  Bah- 

BEBOEB  et  al. 
iSupreme  Court  of  Texas.    April  33, 1890.) 

Salb— RisoisBioir— FBi.i7DUi.EHT  Rbpbbsbmtatios 
— CoKicBBOLU.  AaasciBs. 
A  false  statement  as  to  its  flnanoial  condi- 
tion, given  by  an  insolvent  Arm  to  s  mercantile 
agency,  with  a  view  to  obtaining  credit  from  third 
persons,  is  a  statement  of  material  facts,  and  not 
a  mere  expression  of  opinion;  and  a  subscriber  to 
such  agency,  who  sells  the  firm  goods  on  the  faith 
of  such  statement,  may  oanoel  the  sale,  and  recover 
the  goods. 

Commissioners'  decision.  Appeal  from 
district  court,  Cooke  county. 

Potter,  Potter  A  Eddleman,  for  appellants. 
Stuart,  Bailey  &  Harris  and  Lannis  &  Mc- 
Cans,  for  appellees. 

HoBBT,  J.  Two  well-deflned  issues  were 
submitted  and  litigated  in  this  action  of  the 
trial  of  the  right  of  property.  The  appellees, 
Bamberger,  Bloom  &  Co.,  who  were  claim- 
ants of  the  property  attached  by  appellants, 
contend— i!'ir«t,  that  in  the  spring  of  1887 
Gioldstein  ft  Melasky,  who  were  the  defend- 
ants in  attachment,  purchased  the  goods  in 
controversy  from  them,  and  that  the  sale  was 
made  by  them  upon  the  faith  of  the  repre- 
sentatives  of  said  Goldstein  9c  Melasky  as  to 
their  flnancial  standing  and  solvency,  com- 
municated  by  Dun's  Mercantile  Agency  of 
New  York  in  August,  1886;  that  appellees 
were  subscribers  to  said  agency,  and  relied 
upon  said  representations,  and  save  fortliem 
they  would  not  have  sold  the  goods ;  that  the 
representations  were  false,  and  so  known  to 
be  wheu  made.  It  was  contended,  in  the 
second  place,  that  the  goods  were  purchased  ' 
at  a  time  when  the  purchasers  knew  that 
they  were  insolvent,  and  unable  to  pay  for 
the  same,  and  that  they  did  not  not  intend  at 
the  time  of  the  purchase  to  pay  for  them.  To 
this  is  it  urged  in  reply  by  appellants  that,  if 
a  statement  made  to  said  agency  can  be  coor 
strued  to  be  a  representation  to  subscribers. 
It  should  be  shown  that  the  party  making 
such  statement  knew  of  the  subscriber,  and 
made  the  representations  with  a  view  of  in- 
fluencing such  subscril>ers;  and,  further,  that 
the  representations  referred  to  were  but  mat- 
ters of  opinion,  and  not  the  statement  of 
facts;  and  that  they  should  be  made  during 
the  negotiation  regarding  the  trade,  or  so 
connected  therewith  as  to  constitute  a  part 
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of  the  transaction.  The  facts  upon  which 
the  appelless  rely  in  this  case,  as  establishing 
the  existence  of  fraud,  are  that  In  .July,  1885, 
the  firm  of  Goldstein  &  Melasky,  then  en- 
gaged in  business  In  Gainesville,  Tex.,  made 
a  statement,  through  Melasky.  s  member  of 
the  firm,  to  Dun's  Mercantile  Agency,  to 
the  effect  that  he  brought  into  the  Hrm  S17,- 
000;  that  there  was  stock  on  hand  to  the 
amount  of  820,000,  and  $11,000  in  accounts. 
The  indebtedness  of  the  firm  was  represent- 
ed to  be  about  $17,000,  which  included  a  pri- 
vate debt  of  $2,000.  Their  assets  a))ove  lia- 
bilities showing  by  this  statement  $31,000. 
About  a  year  subsequent  to  the  aliove,  in 
August,  1886,  another  statement  is  made  by 
Melasky  to  said  agency,  in  which  he  repre- 
sents that  there  was  then  $45,530  in  stock, 
and  $29,670  in  notes  and  open  accounts, 
which  were  good;  two  dwellings  in  Gaines- 
ville worth  $10,000;  and  113  acres  of  im- 
proved  land,  valued  at  $10,000,  constituting 
the  assets.  Their  liabilities  were  represent- 
ed to  bb  about  $28,973,  leaving  an  excess  of 
assets  amounting  to  $66,227.  Statemente  it 
se^ms  were  made  annually  to  this  agency 
purporting  to  show  the  financial  «tattu  of 
Goldstein  &  Melasky.  It  further  appears 
from  the  testimony  that  in  August,  1886,  Me- 
lasky called  at  the  Commercial  Agency  of 
Dun,  in  ISev/  York,  to  explain  a  discrepan- 
cy in  the  former  statement.  This  explana- 
tion is  that  the  statement  made  by  him  in 
July,  1885,  did  nut  embrace  his  "personal 
real  estate"  of  $20,000,  and  the  net  protits  of 
the  business  of  the  preceding  year,  amount- 
ing to  $15,0J0;  which  items,  added  to  the 
$31,000  shown  by  his  July,  1885,  statement, 
as  the  assets  of  the  Arm,  would  make  the 
present  surplus  of  $66,000  above  their  liabili- 
ties. 

Such  were  the  representations  made  as  to 
the  financial  status  and  the  solvency  of  the 
firm  of  Goldstein  &  Melasky,  upon  which  the 
proof  shows  the  appellees  relied  in  making 
the  sale  of  the  goods  involved  in  this  trial, 
and  without  which  they  would  not  have  sold 
them.  The  testimony  of  Melasky  is  to  the 
effect  that  he  made  these  statements  to  the 
Commercial  Agency  of  Dun  for  the  pur- 
pose of  obtaining  credit,  and  that  he  knew 
at  the  time  that  these  facts  would  be  com- 
'  municated  to  the  subscribers  of  said  agency. 
And  appellees  were  subscribers  to  this  agen- 
cy, from  which  they  derived  to  a  great  ex- 
tent their  Information  of  the  financial  stand- 
ing of  the  former.  It  is  nut  necessary  to  re- 
produce in  detail  the  estimates  and  calcula- 
tions in  evidence,  which  authorized  the 
conclusion  by  the  court  of  the  falsity  of  the 
representations  above  mentioned.  Melasky's 
evidence  discloses  the  fact  that,  when  he  was 
in  New  York  in  the  spring  and  summer  of 
1887,  his  firm  was  so  pressed  for  money  that 
he  resorted  to  the  process  of  "kiting,"  and 
which  is  not  considered  fair  financial  dealing 
among  merchants.  It  consisted  of  his  draw- 
ing drafts  on  his  Texas  house,  for  money  to 
pay  drafts  in  New  York,  and  his  Texas  house 


would  pay  the  drafts  by  drawing  on  bim  in 
New  York;  bb  having  no  money  in  Jfew 
York,  and  bis  house  in  Texas  being  similar- 
ly situated.    It  was  shown  about  the  time  of 
the  purchase  of  the  goods  the  liabilities  of 
Goldstein  &  Melasky  were  abont  $78,000, 
and  their  assets  about  $75,000.    The  dwell- 
ing-liouses  included  in  the  statements  made 
to  the  agency  were  not  subject  to  execution. 
In  the  year  1887  it  was  proven  that  the  firm 
was  largely  indebted  to  appellant,  and  ren- 
dered a  statement  showing  their  liabilities  to 
be  about  $30,000  less  than  their  assets,  upon 
the  faith  of  which  the  bank  loaned  them  mon- 
ey. This  was  eight  or  nine  months  subsequent 
the  their  report  to  the  agency  showing  a  sur- 
plus of  $66,000.     This  statement  to  the  bank, 
it  was  testified  by  the  president,  was  untrue. 
In  the  prece<ling  fall  1886,  a  statement  by 
Melasky  to  a  Baltimore  agency  showed  their 
assets  to  be  between  $20,000  and  $30,000. 
In  the  summer  of  1887  the  stock  of  tbe  firm 
was  found  to  be  $20,000  short,  but  no  ex- 
planation was  maile  of  bow  this  occurred. 

Tbe  evidence  plainly  shows  that,  but  for 
tbe  rcprraentiitionsr  made  by  Melasky,  tbe 
contract  of  sale  would  not  have  been  cousuna- 
mated;  and  there  is  nothing  in  the  proof 
which  would  justify  the  inference  that  the 
sale  of  the  goods  would  have  been  made  by 
appellees  without  these  representations,  upon 
which  they  relied.  It  follows,  therefore,  nec- 
essarily, tliat  such  being  the  effect  of  tbe 
statements  made  to  tbe  agency,  tliey  were 
material.  McAleer  v.  Horsey,  35  Md.  4^- 
452.  The  law  governing  tbe  sale  of  personal 
property  is  well  established,  to  the  eflfect  that 
tlie  mere  expression  of  an  opinion  as  to  values 
which  proves  to  be  incorrect  or  false  does  not 
cume  within  the  rule  applicable  to  the  fraud- 
ulent representation  of  a  material  fact.  But 
the  status  of  the  debtor  is  a  fact,  and  a  repre- 
sentation as  to  the  status  is  the  declaration  of 
a  fact.  1  Benj.  Sales.  562,  note.  In  Brad- 
ley V.  Luce,  99  III.  234,  worthless  stock  was 
represented  as  worth  a  large  sum,  and  mort- 
gages on  $12,000  on  land  worth  $2,000  were 
represented  as  good.  These  statements  were 
held  clearly  fraudulent.  No  inflexible  rnle 
can  with  accuracy  define  all  of  the  circum- 
stances in  which  tbe  representations  of  fact 
or  of  matter  of  opinion  may  become  fraudu- 
lent. 1  Benj.  Sales,  562,  note.  Butrepresen* 
tations  of  the  financial  status  and  solvency 
of  Goldstein  &  Melasky,  under  the  circum- 
stances in  this  case,  were  clearly  statements 
of  fact,  and  not  mere  expressions  of  opinion. 
It  is  not  essential  that  the  misrepresentations 
should  have  been  dii-ectly  made  to  the  appel- 
lees by  Goldstein  &  Melssky,  and  during  tbe 
negotiations  regarding,  the  contract  of  sale, 
tor  them  to  avail  in  canceling  such  contract. 
As  a  general  proposition,  it  may  be  correct, 
as  contended  by  appellant,  that  a  misrepre- 
sentation made  to  one  person,  and  not  with 
a  view  of  revealing  another,  cannot  be  avail- 
able to  another  who  may  have  acted  on  it,  to 
cancel  a  contract  entered  Into  by  reason  of  it. 
But  it  is  sound  doctrine  that  a  third  person. 
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to  whom  they  were  not  directly  made,  can 
maintiiin  an  action  of  deceit,  and  seek  the 
cancellation  of  a  contract,  made  by  liim,  if  it 
Appear  that  the  defendiuit's  false  representa- 
tiuns  were  made  with  a  direct  intent  that  he 
shonld  act  upon  them  in  the  manner  which 
occasioned  the  injury.  Eaton  v.  Avery,  83 
N.  Y.  31.  If  the  false  representations  be 
made  with  a  view  of  reaching  the  third  per- 
son to  whom  it  is  repeated,  and  for  the  pur- 
pose of  indoencing  him,  they  will  afford  a 
cause  of  action.    2Fom.  lilq.  Jur.  §  879. 

An  illustration  identical  with  this  phase  of 
the  case  will  be  found  in  the  case  of  Eaton 
T.  Avery,  83  N.  Y.  31.  The  representations 
charged  in  the  case  cited,  as  in  this  case, were 
not  made  to  the  appellee  directly,  but  to  the 
Bun  Coinmercial  Agency,  and  by  it  com- 
municated to  appellees,  who  sold  the  goods 
relying  upon  the  statements  so  made.  It  was 
in  that  case  contended,  as  in  this,  that,  as- 
suming the  representations  to  have  been 
false,  they  were  not  sufficiently  connected 
with  the  contract  of  sale.  It  was  there  held 
that  it  was  not  essential  that  the  representa- 
tions should  be  addressed  to  the  party  direct- 
ly who  seeks  a  remedy  for  having  been  de- 
ceived and  defrauded  by  means  thereof ;  that 
If  they  were  false,  and  so  known  to  be  by  the 
party  making  them,  and  were  made  with  the 
intent  that  Ibey  should  be  communicated  to 
and  believed  by  persons  interested  in  ascer- 
taining the  pecuniary  responsibility  of  the 
firm,  and  with  the  intent  to  procure  credit 
and  defraud  such  persons  thereby,  and  they 
were  relied  on  by  the  seller,  and  the  sale  pro- 
cured thereby,  the  plaintiff  was  entitled  to 
recover.  In  the  case  last  cited  it  was  said: 
"A  person  furnishing  information  to  such 
an  agency,  in  relation  to  his  own  circum- 
stances, means,  and  pecuniary  responsibility, 
can  have  no  other  motive  in  so  doing  than  to 
enable  the  agency  to  communicate  such  in- 
formation to  persons  who  may  be  interested 
in  obtaining  it,  for  their  guidance  in  giving 
credit  to  the  party;  and  if  a  merchant  fur- 
nishes tosuch  an  agency  a  willfully  false  state- 
ment of  his  circumstances  or  pecuniary  abil- 
ity, with  intent  to  obtain  a  standing  and 
credit  to  which  he  knows  he  is  not  justly  en- 
titled, and  thus  to  defraud  whoever  may  re- 
sort to  the  agency,  and,  in  reliance  upon  the 
false  information  there  lodged,  extend  a 
credit  to  him,  there  is  no  reason  why  his  lia- 
bility to  any  party  defrauded  by  those  means 
should  not  be  the  same  as  if  he  had  made  the 
false  representation  directly  to  the  party  in- 
jured." Upon  the  other  branch  of  the  Ciise, 
the  known  insolvency  of  Goldstein  &  Melas- 
ky  at  the  time  of  the  purchase  of  the  goods, 
and  their  alleged  intention  not  to  pay  for 
them,  it  is  only  necessary  to  say  of  it  that  it 
is  a  question  of  fact,  to  be  found  upon  all  the 
circumstances  developed  by  the  proof  in  this 
case,  which  we  are  not  prepared  to  say  was  not 
sufficient  to  support  the  decree.  If  the  suf- 
ficiency of  the  proof  upon  either  of  the  issues 
we  have  discussed  is  contended  by  appellant, 
which  wedo  not  understand  to  be  done  in  this 
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case,  that  "the  mere  insolreocy  of  the  par- 
chaser,  where  no  fraudulent  intent  exists,  as 
also  the  mere  fact  that  the  purchaser  has 
knowledge  that  his  debts  exceed  his  assets, 
though  the  fact  be  unknown  and  undisclosed 
to  the  vendor,  will  not  vitiate  the  purchase," 
is  certainly  true.  So,  on  the  other  hand,  "an 
intention  on  the  part  of  the  purchaser  of 
Roods  not  to  pay  for  them,  existing  at  the 
time  of  purchase,  and  concealed  from  the 
vendor,  is  unquestionably  such  a  fraud  as 
will  vitiate  the  contract."  Talcott  v.  Hen- 
derson, 81  Ohio  St.  164.  There  is  no  erroc 
in  the  judgment,  and  we  think  it  should  be 
affirmed.  * 

Statton,  G.  J.  Beport  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 


Sak  Antonio  Nat.  Bank  e.  Blookxr  et  al. 

(.Supreme  Court  of  Texa*.    April  25, 1890.) 

PLBDsa  —  Houiitia  Pastnkimhip  Assmm  >ob  Ik- 
DiviDDAL  Debts. 
A  negotiable  note  deposited  with  a  bank  by 
a  partnership  to  secnra  s  firm  debt,  under  an  agree- 
ment that  "any  excess  of  collaterals  upon  this  note 
sliall  be  applicable  to  any  other  note  or  olaim  held 
by  said  bank  ag^nst  us,  J.  R.  &  B.  J.  Blocker, " 
and  signed,  "J.  K.  &  S.  J.  Blocker,  "  such  being 
the  firm  name,  cannot  be  held  by  the  bank  as  se- 
cnrit^  for  a  note  eseouted  by  one  of  the  partners 
as  prlnolpal,  and  the  other  putoer  and  others  as 
sureties. 

Appeal  from  district  court,  Travis  county. 

Denman  A  Franktin  and  PetUr  &  Paalsr, 
for  appellant  Maxep  (ft  FUher,  for  appel- 
lees. • 

Henrt,  J.  The  appellant  instituted  this 
suit  to  recover  upon  a  promissory  note  for 
the  sum  of  $22,500,  dated  the  l»th  day  of 
August,  1885,  and  payable  on  the  15th  day  of 
August,  1886.  The  note  was  payable  to  the 
order  of  W.  B.  Blocker,  and  by  him  indorsed 
to  the  San  Antonio  National  Bank.  It  was 
a  joint  and  several  obligation,  and  was  signed 
by  the  makers  as  follows:   "J.  B.  Blookbiu 

S.  J.  BLOCK£a.     £.  MEMIiSLLB.      W.  S.  Ca- 

BOTHEUce."  It  was  alleged  by  defendants, 
and  proved,  that  J.  B.  Blocker  was  the  prin- 
cipal, and  that  all  of  the  other  makers  were 
sureties  only.  J.  B.  Blocker  and  S.  J.  Block- 
er were  partners,  and  as  such  they  owned  a 
note  against  A.  J.,  C  P.,  and  J.  M.  Day  for 
942,482.25,  which  was  dated  the  18th  day  of 
June,  1886,  and  was  made  payable  to  the 
partners,  in  their  firm  name  of  J.  B.  &  S.  J. 
Blocker,  on  or  before  the  Ist  day  of  Septem- 
ber, 18ij6.  Subsequent  to  the  acquisition  of 
the  note  in  controversy,  by  the  San  Antonio 
National  Bank,  it  loaned  to  the  firm  of  J.  B. 
&  S.  J.  Blocker  $20,000,  for  which  they  ex- 
ecuted to  said  bank,  by  their  firm  name, — J. 
B.  lb  S.  J.  Blocker, — their  proanasory  note 
payable  on  the  Ist  day  of  September,  1886. 
At  the  date  of  the  execution  of  said  note,  and 
for  the  purpose  at  securing  its  payment,  the 
said  firm  of  J.  R.  &  S.  J.  Blocker  deposited 
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said  Day  note  with  the  bank  as  collateral  se- 
curity, and  expressed  in  their  note  to  the 
banlt  the  terms  of  the  agreement  as  follows: 

"$20,000  Gold.     San  Antonio,  Tex., , 

1886.  September  1st,  1886,  after  date,  we 
promise  to  pay  to  tlie  order  of  the  San  An- 
tonio National  Banl<  twenty  thousand  dol- 
lars,  in  United  States  gold  coin  of  tlie  present 
standard  weight  and  fineness,  for  value  rer 
ceived,  negotiable  and  payable,  without  de- 
falcation or  discount,  at  the  San  Antonio 
Katlonal  Banic,  in  tlie  city  of  San  Antonio, 
Texas,  with  interest  at  the  rate  of  twelve  per 
cent,  per  annum  after  maturity,  having  de- 
posited in  sdid  San  Antonio  Kational  Bank, 
as  collateral  security,  a  negotiable  note  exe- 
cuted by  A.  J.  &  C.  M.  Day  and  J.  M.  Day, 
payable  to  the  order  of  J.  B.  &  S.  J.  Blocker, 
Sept.  1st.  1886,  with  ten  per  cent,  interest, 
at  First  National  Bank  of  Austin,  for  t$45,- 
482.25.  which  we  hereby  authorize  said  bank, 
its  president,  cashier,  or  such  other  person  as 
may  be  appointed  by  said  bank,  to  sell,  and  for 
Qs  and  in  our  name  to  transfer  said  collateral, 
with  or  without  notice,  at  public  or  private 
sale,  at  the  option  of  said  bank,  its  president, 
cashier,  or  other  person  appointed,  in  case  of 
the  non-performance  uf  this  promise;  and  at 
such  sale  said  bank  may  become  the  purchaser 
of  the  whole  or  any  portion  of  said  property, 
applying  the  net  proceeds,  after  deducting 
the  expense  of  sale,  to  tlie  payment  of  this 
note,  including  interest  and  special  damages. 
If  any,  and  accounting  to  us  for  the  surplus, 
if  any.  In  case  of  deficiency,  we  promise  to 
pay  to  said  bank  the  amount  thereof  forth- 
witli,  after  such  sale,  with  interest  as  above 
specified.     The  present  cash  market  value  of 

the  above  collateral  security  is dollars; 

and  it  is  understood  and  agreed,  should  there 
be  any  depreciation  in  the  value  of  said  se- 
curity prior  to  the  maturity  of  this  note,  such 
an  amount  of  additional  security  shall  be  fur- 
nished as  will  be  satisfactory  to  said  San  An- 
tonio National  Bank,  and,  should  such  addi- 
tional security  not  be  furnished  within  twen- 
ty-four hours  after  demand  on  us  so  to  do, 
then  and  in  that  event  said  bank  may  proceed 
at  once  to  sell,  as  above  specified,  the  secu- 
rity herein  named ;  and  it  is  hereby  agreed  and 
understood  that,  if  recourse  is  bad  to  the  col- 
lateral, any  excess  of  collaterals  upon  this 
note  shall  be  applicable  to  any  other  note  or 
claim  held  by  said  bank  against  us,  J.  B.  & 
S.  J.  Blocker,  and,  in  case  of  exchange  or 
addition  to  the  collaterals  above  named,  the 
provisions  of  this  note  shall  extend  to  such 
new  or  additional  collaterals.  Should  we  fail 
to  meet  this  note  promptly  at  maturity,  we 
further  promise  to  pay  the  attorney's  fees  for 
the  cost  of  collection,  to- wit,  ten  per  cent. 
[Signed]  J.  R.  &  8.  J.  Blocker."  Be- 
fore the  maturity  of  the  $20,000  note,  the 
Blockers  had  become  insolvent,  and  the  ap- 
pellee Carothers  had  demanded  of  appellant 
that  it  should  hold  the  Day  note  as  collateral 
for  its  payment.  On  September  14, 1886.  the 
makers  of  the  Day  note  paid  on  their  note  to 
the  First  National  Bank  of  San  Antonio  the 


full  amount  then  due  upon  said  $20,000  note, 
to  which  the  payment  was  applied,  and  it  was 
delivered  to  S.  J.  Blocker.  On  the  same  day, 
over  the  objection  of  Carothers.  who  was 
present,  but  with  the  consent  of  the  other 
makers  of  the  note  now  in  controversy,  the 
bank  delivered  to  S.  J.  Blocker  the  Day  note. 
The  defendants  Carothers  and  Menielle,  by 
their  answer,  claimed  that,  by  the  terms  o/t 
the  contract  between  the  bank  and  J.  B.  & 
S.  J.  Blocker,  the  bank  had  the  right  to  hold 
the  balance  of  the  Day  note  after  thedisciuirge 
of  the  $20,000  note,  as  a  security  for  the  pay- 
ment of  the  note  in  controversy,  and  that, 
having  such  right,  it.  by  the  surrender  of  the 
collateral,  dischai-ged  tltem.  Judgment  was 
rendered  in  favor  of  plaintiff  against  all  of 
the  defendants  except  Carothers,  and  in  his 
favor  discharging  him. 

We  deem  it  unnecessary  on  this  appteal  to 
consider  any  question  but  the  one  raised  by 
the  following  assignment:  "The  court  erred 
in  holding  that  said  collateral  could  be  ap- 
plied by  the  plaintiff  to  the  note  herein  sued 
on.  when  it  appears  from  said  contract  of 
pledge  that  said  collateral  was  deposited  by 
a  partnership  to  secure  a  partnership  debt, 
and  in  no  event  could  be  applied,  under  the 
terms  of  said  pledge,  to  any  debt  except  one 
due  by  said  partnership;  and  the  note  herein 
sued  on  is  the  individual  note  of  J.  H.  Blocker 
and  others,  and  not  a  partnership  note  of 
J.  B.  &  S.  J.  Blocker."  The  rule  is  well  es- 
tablished that  a  pledge  or  collateral  cannot  be 
held  or  used  as  a  security  for  any  debt  or  for 
any  purposes  save  such  as  are  covered  by  the 
agreement  of  the  parties.  James'  Appeal, 
89  Pa.  St.  66.  In  Coleb.  Coll.  Secur.  §  97,  it 
is  said:  "Incases  where  negotiable  securi- 
ties have  been  pledged  for  the  payment  of  a 
pai'ticular  debt  or  obligation,  the  pledgee  is 
not  permitted,  in  the  absence  of  a  special 
agreement, to  retain  the  same,  afterpayment 
or  discharge  of  such  debt  or  obligation,  as 
collateral  security  for  other  special  or  general 
indebtedness  of  the  debtor."  Unquestion- 
ably, if  the  bank  had  the  right  to  hold  the 
Day  note  as  a  security  for  the  payment  of  the 
note  in  controversy,  it  was  its  duty  to  the 
sureties  to  do  so;  and  in  that  case  its  surren- 
der of  the  collateral  without  the  consent  of 
the  sureties  would  have  had  the  effect  of  dis- 
charging them.  It  is  not  claimed  that  the 
owners  of  the  Day  note  consented  to  its  be- 
ing held  as  security  for  the  payment  of  the 
note  in  controversy  subsequent  to  the  execu- 
tion of  the  $20,000  note,  and  the  only  ques- 
tion for  decision  is,  does  the  agreement  con- 
tained in  that  obligation  embrace  this  note? 
We  have  no  doubt  but  that  such  recourse  was 
had  to  the  collateral  as  to  make  it  operative 
in  favor  of  this  note,  if  it  is  included  in  the 
terms  of  the  agreement.  The  expression, 
"Any  excess  of  collaterals  upon  this  note 
shall  be  applicable  to  any  other  note  or  claim 
held  by  said  bank  against  ns,  .7.  B.  &  S.  J. 
Blocker,"  relates  to  such  as  might  be  held  at 
tbe  time  when  recourse  was  had,  and  is  not 
limited  to  such  as  were  held  at  the  date  of  tbe 
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Instrument.  In  other  respects  the  langaage 
does  not  aeem  to  require  or  to  admit  of  con- 
struction. The  note  was  executed  for  a  part- 
nership debt.  The  security  given  was  a  note 
executed  to  the  partnership,  and  made  paya- 
ble to  it  by  the  firm  name.  The  obligation 
was  signed  by  the  partners  in  their  firm 
name,  and  in  it  the  agreement  was  expressed 
and  limited  that  the  other  debts  for  which 
the  collateral  could  be  used  were  to  be  claims 
held  "against  us,"  and,  to  make  it  still  more 
certain,  the  word  "us"  was  explained  to  ap- 
ply to  "J.  R.  &  S.  J.  Blocker,"  the  name  of 
the  Arm.  The  note  in  controversy  was  then 
owned  by  the  bank.  If  it  had  been  intended 
to  include  it  as  an  obligation  to  be  secured 
by  the  collateral,  it  would  have  been  easy  to 
particularly  describe  it;  and,  if  that  was  nut 
done,  then,  as  it  was  an  individual  andnota 
partnership  obligation,  it  would  seem,  if  it 
was  intended  to  include  it,  that  the  mention 
of  other  obligations  to  be  embraced  by  the 
security  would  not  have  been  limited  to  such 
as  were  expressed  by  the  partnership  name. 
It  is  true  that  the  notn  sued  upon  is  the  debt 
both  of  J.  R.  Blocker  and  S.  J.  Blocker,  but 
It  is  the  debtof  onecf  them  as  principal,  and 
of  the  other  as  his  surety.  The  agreement 
that  the  collateral  might  be  applied  to  other 
firm  debts  due  to  the  bank  by  J.  B.  &  8.  J. 
Blocker  cannot  be  held  to  apply  to  a  debt  due 
by  one  member  only  of  the  firm  to  the  bank, 
BO  as  to  authorize  the  sale  of  the  Brm's  assets 
to  discharge  the  Individual  debt.  The  debt 
In  controversy  was  as  nuch  the  individual 
debt  of  J.  R.  Blocker,  as  between  him  and 
8.  J.  Blocker,  as  if  he  alone  had  been  bound 
for  It.  The  agreement  of  S.  J.  Blocker,  as  a 
member  of  the  firm,  that  the  collateral  might 
be  applied  to  other  debts  of  the  firm,  to  which 
it  belonged  as  an  asset,  and  for  which  he  was 
bound  as  a  principal,  is  a  very  different  thing 
from  an  agreement  for  its  application  to  a 
debt  for  which  the  firm  was  not  bound  at  all. 
and  for  which  he  was  bound  only  as  one  of 
three  sureties,  with  a  right  of  recourse 
against  his  co-sureties  for  two-thirds  of  the 
debt,  and  ultimate  recourse  against  the  prin- 
cipal for  the  whole  of  It.  In  the  case  of 
Jarvis  v.  Rogers,  15  Mass.  397,  it  is  said: 
"If  a  debtor  obtain  of  his  creditor  a  loan  of 
money  on  pledge,  upon  an  express  agreement 
that  the  pledge  shall  be  restored  on  the  repay- 
ment of  the  loan,  the  creditor  cannot  retain 
the  pledge  as  security  for  a  prior  debt  without 
violating  the  principles  of  good  faith.  Par- 
ties having  a  legal  capacity  to  contract  have  a 
right  to  makesuch  stipulations  between  them- 
selves as  they  see  fit,  provided  they  do  not 
contravene  the  law;  and  such  stipulations 
are  to  be  faithfully  observed  by  the  contract- 
ing parties.  The  law,  in  such  case,  will 
never  make  any  new  contract  by  implica- 
tion." 

Concluding  that  the  contract  with  regard 
to  the  Day  note  did  notauthori7,e  it  to  beheld 
by  appellant  as  collateral  security  for  any  but 
a  firm  debt  of  J.  B.  &  S.  J.  Blocker,  and  it 
appearing,  as  the  case  ia  presented  by  the 


record  before  us,  that  the  note  in  controversy 
was  not  a  firm  debt,  we  are  of  opinion  that 
the  judgment  should  be  reversed  and  the 
cause  remanded. 


AsBvoEjM  Bros.  Ooffbb  Co.  «.  Wenab 
0t  al. 

laupreme  Court  of  Texat.    April  82, 1890.) 

Fbacdui-bnt  C!oirviT.kNOSS — ^Titi.b  Taxxs  nr  Naio 
or  Third  Prson— Sorr  to  Susjxot  Land. 

1.  Where  the  title  to  land  pnrchaaed  by  a  jrxAg- 
ment  debtor  is  taken  In  the  name  of  a  third  person, 
the  judgment  creditor  may  sue  to  transfer  the  title 
from  such  third  person  to  the  debtor,  and  subject 
the  land  to  satisfy  bis  Jndgment,  though  the  judg- 
ment may  not,  for  want  of  registration  or  other- 
wise, be  a  lien  on  the  land. 

2.  In  such  case  defendants  cannot  plead  that 
since  the  suit  was  brought  the  land  has  been  sold 
nnder  execution.  Such  plea  is  only  available  to  the 
purchaser  at  such  sale,  or  bis  privies. 

Commissioners'  decision.  Appeal  from  dis- 
trict, Cooke  county. 

Stuart,  Bailey  <t  Harris,  for  appellant. 
Davit  &  Gamett,  for  appellees. 

COLLABD,  J.  Plaintiff  alleged  that  Wenar, 
against  whom  he  had  a  judgment,  purchased 
the  land  described  in  the  petition  from  one 
Lindsay,  and,  to  defraud  plaintiff,  his  credit- 
or, caused  the  deed  to  be  made  to  Cohen. 
The  prayer  was  to  divest  the  title  out  of 
Cohen,  and  invest  it  in  Wenar,  and  that  the 
same  be  sold  to  satisfy  plaintiff's  judgment. 

The  court  erred  in  sustaining  exceptions 
to  the  petition.  Notwitlistanding  the  judg- 
ment did  not  bind  the  land  as  security  for 
the  debt,  and  there  was  no  registration  of  the 
Judgment  under  the  statute  creating  a  lien, 
(Rev.  St.  tit.  61,  c.  1,)  plaintiff,  being  a  cred- 
itor of  Wenar,  had  the  right  to  a  decree  prop- 
erly vesting  the  title,  and  to  have  the  laud 
subjected  to  his  debt  with  the  debts  of  other 
creditors,  if  any,  who  might  come  in  and 
claim  tlieir  pro  rata  of  the  proceeds  of  the 
sale;  plaintiff's  rights  being,  however,  sub- 
ject to  those  of  any  other  creditor  who  had  a 
lien  by  judgment  or  levy  of  execution,  or  to 
those  of  a  purchaser  under  execution  before 
or  pending  plaintiff's  suit.  In  the  case  of 
Cassaday  v.  Anderson,  Justice  Bunneb  says: 
"As  between  two  creditors,  if  one  has  al- 
ready obtained  his  judgment,  and  instituted 
proceedings  to  set  aside  the  fraudulent  con- 
veyance, this  will  give  him  priority  of  right 
to  first  have  his  debt  satisfied  out  of  the  prop- 
erty; but  it  seems  this  priority  does  not  ex- 
tend to  a  simple  contract  creditor  who  may 
institute  such  a  suit."  53  Tex.  537.  The 
judgment  here  intended  must  be  one  with  a 
lien  on  the  property,  in  order  to  give  the  cred- 
itor preference  over  other  creditors,  or  over 
a  purchaser  who  buys  at  execution  sale  be- 
fore or  pending  suit.  In  the  Cassaday  Case, 
Veal  was  but  a  simple  contract  creditor,  su- 
ing, as  such,  to  set  aside  a  fradulent  convey- 
ance, and  to  subject  the  land  to  the  judgment 
to  be  obtained.  He  had  no  lien  at  the  insti- 
tution of  the  suit;  and  it  was  held  that  a  pur- 
chaser at  execution  sale  of  another  creditor, 
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pending  YeiU'g  suit,  "vested  the  title  prior 
to  any  lien  in  favor  of  Veal."  The  entire 
discussion,  and  the  authorities  cited  and 
quoted,  show  that  "tiie  equitable  proceeding 
to  bind  the  property  must  be  based  upon  a 
lien  or  legal  seizure  of  the  property. "  One  of 
the  cases  cited  is  Robinson  v.  Stewart,  10 
N.  Y.  190,  in  which  the  court  say:  "Tlie com- 
plainant had  not  acquired  any  lien  at  law, 
not  having  obtained  any  judgment  against 
Wm.  Stewart,  [the  debtor,]  and  was  not, 
therefore,  entitled  to  any  priority  over  the 
other  creditors.  Equity  requires  that  the 
fund  be  distributed  amoug  the  creditors  pro 
rata."  And  it  was  furtlier  held  tliat  the 
fraudulent  vendee,  being  himself  a  creditor, 
was  entitled  to  his  pro  rataot  the  fund.  The 
other  case  cited  to  support  that  portion  of  the 
opinion  above  quoted  is  Day  v.  Washburn, 
24  How.  355. 356,  where  it  is  held  that  a  cred- 
itor at  large  who  sues  to  set  aside  a  fraudu- 
lent sale,  tiot  having  a  lien,  is  not  entitled  to 
priority  over  other  creditors  in  the  proceeds 
of  the  sale;  adding:  "It  is  only  when  he  has 
obtained  a  judgment  and  execution  *  ♦  • 
that  a  legal  prefeience  is  acquired."  This 
view  that  tlie  judgment,  must  be  a  lien  upon 
the  property  at  the  institution  of  the  suit,  in 
order  to  give  it  priority  over  other  creditors, 
or  to  have  the  eifect  of  lU  pendens,  is  also 
supported  by  the  case  of  Gaines  v.  Bank,  64 
Tex.  18.  Plaintiff  had  a  judgment,  but  no 
lien  thereby  on  the  property  sought  to  be  sub- 
jected to  his  debt;  hence  lit  pendent  would 
not  apply  in  his  favor  as  agninst  a  bona  ftda 
purchaser  pending  the  suit  under  a  legal  and 
valid  judgment  and  execution.  But  tliere  is 
no  doubt,  under  the  authorities  cited,  and  as 
was  reiterated  in  a  recent  decision  of  the 
commission  of  appeals  in  the  case  of  Shirley 
V.  Bailroad  Co.,  10  S.  W.  Rep.  552,  that  plain- 
tiff may  maintain  the  suit.  We  regai^  the 
law  as  settled. 

The  court  below  sustained  exceptions  to 
the  suit  upon  the  ground  timt  plaintiff  had 
no  lien.  This  was  error.  The  plea  of  de- 
fendants that  the  property  bad  been  sold 
under  execution  since  plaintiff's  suit  was 
brought  was  not  heard  by  tlie  court  on  its 
merits,  or  tested  by  the  demurrer.  Besides, 
it  was  not  a  good  plea  (if  true)  for  defend- 
ants Cohen  and  Wenar.  It  would  be  available 
for  the  purchaser  or  his  privies.  The  judg- 
ment should  be  reversed,  and  the  cause  re- 
manded. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  the 
judgment  reversed,  and  cause  remanded. 


Templeton  t>.  Palls  Land  A  Cattle  Co. 
et  al. 

(Supreme  Court  of  Texas.    April  22, 1890.) 

ASMINISTBITIOK — EST^^TB  OF    SOLDIIB  OV  REPDB- 

1.  A  petition  for  letters  of  administration,  by  a 
person  not  related  to  deceased,  recited  that  de- 
ceased was  a  transient  person,  and  bad  no  perma- 


nent domicile  In  Texas,  that  he  was  entitled  to  land 
from  the  government,  and  that  tjiere  were  no  kin- 
dred of  deceased  Imown  to  petitioner.  Letters 
were  eranted,-and  land  of  deoeased  was  sold  by  or- 
der of  the  court.  The  Inventory  showed  that  tbe 
land  was  acquired  under  a  bounty  warrant  issoed 
to  deceased's  estate  for  his  faithful  services  "in 
tbe  army  of  tbe  repablic,  and  having  been  massa- 
cred with  Fannin  at  Ooliad. "  Held  that,  since 
Pasch.  Dig.  Tex.  art.  1898,  (Act  Tex.  Jan.  14, 1841,) 
prohibited  administration  on  the  estate  of  such  a 
soldier  unless  tbe  person  applying  was  next  of  kin, 
or  had  authority  from  tbe  neirs  or  next  of  kin,  the 
administration  was  a  nullity. 

2.  The  purchaser  at  tbe  administrator's  sale. 
the  records  showing  want  of  jurisdiction,  acq.uired 
no  title. 

Commiasioners'  decision.  Appeal  from  dis- 
trict court,  Wichita  county. . 

W.  W.  Flood,  for  appellant.  Coombs  it 
Qano  and  Robt.  B.  Huff,  for  appellees. 

HOBBT,  J.  Appellant,  M.  M.  Templeton, 
'in  the  usual  form  of  trespass  to  try  title, 
brought  this  suit  against  the  Falls  Land  & 
Cattle  Company,  on  the  16th  of  April.  1886, 
to  recover  a  survey  of  land  containing  1.920 
acres,  known  as  the  "William  Mayer  Sur- 
vey, "  located  by  virtue  of  bounty  warrant  No. 
916.  issued  to  said  Mayer  on  September  2, 
1851,  for  having  served  faithfully,  etc..  in 
tbe  army  of  the  republic  of  Texas,  and  hav- 
ing been  massacred  with  Fannin  at  Croliad." 
Defendant  Falls  Land  &  Cattle  Company 
pleaded  not  guilty,  and  made  its  warrantors, 
Fletcher  Cowiierd  and  Walicer  Cowherd,  and 
its  remoter  warrantor,  W.  J.  Keller,  paitiea, 
asking  fur  judgment  over  against  them  in 
case  of  recovery  by  appellant  of  the  land. 
Fletcher  Cowherd  and  Walker  Cowherd 
pleaded  not  guilty,  and  asked  for  judgment 
against  W.  J.  Keller  as  warrantor  in  case  of 
judgment  against  them.  W.  J.  Keller  plead- 
ed not  guilty.  Case  was  tried  by  the  court 
without  a  jury,  and  judgment  rendered  for 
defendants,  to  which  plaintiff  excepted,  and 
gave  notice  of  appeal. 

Appellant  claimed  the  land  in  controversy 
by  virtue  of  aqnitclaim  deed  from  one  W.  B. 
siaker,  dated  January  22.  1886,  and  deed  to 
W.  B.  Baker  from  one  J.  H.  H.  Woodward 
as  administrator  of  William  Mayer,  dated 
December  2,  1851,  conveying  the  William 
Mayer  certificate.  Defendants  claimed  the 
land  by  virtue  of  various  transfers  reaching 
back  to  parties  who  claimed  to  be  heirs  of 
William  Mayer;  and  appellant  attacked  some 
of  the  remoter  deeds  as  forgeries,  filing  his 
affidavit  that  they  were  forgeries,  but  on 
cross-examination  admitted  that  he  knew 
nothing  about  the  parties,  but  made  affldavit 
simply  from  l>elief. 

There  is  but  one  assignment  of  error  in  tbe 
case,  which,  together  with  tbe  propositions 
tliereunder,  raise  the  issue  as  to  the  validity 
of  the  administration  had  upon  tbe  estate  of 
William  Mayer  in  Harris  county,  in  1851; 
the  appellant,  plaintiff  .  below,  contending 
that  this  administration  was  regular  and  valid 
when  tested  by  tbe  rules  laid  down  by  the  su- 
preme court  in  collateral  proceedings.  The 
appellees  claim  that  tbe  record  of  the  probate 
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eonrt  of  Harris  connty  in  the  administration 
of  the  estate  of  William  Mayer  showing  that 
It  was  unauthorized  by  law,  and  fraudulent, 
and  that  appellant,  by  his  qaitclalm  deed  from 
W.  R.  Baiter,  acquired  no  Interest  in  the  land. 
Plaintiff  offered  in  evidence  copy  of  patent 
dated  July  28,  1868,  to  William  Mayer,  for 
1,920  acres  of  land,  by  virtue  of  bounty  war- 
rant No.  916.  issued  to  William  Mayer  by  the 
adjutant  general  of  the  state,  September  2, 
1851;  (2)  certified  copy  of  a  petition  of  J.  H. 
H.  Woodward  for  letters  of  administration 
upon  Mayer  estate.  This  petition  was  filed 
June  19,  1851.  It  was  addressed  to  the  pro- 
bate court  of  Harris  county,  and  recited  that 
"one  William  Mayer  died  in  Texas  several 
years  si  nee,  intestate;  tliat  said  decedent  whs 
a  transient  person,  and  had  no  permanent 
domicile  in  Texas;  that  he  was  entitled  to 
lands  and  pay  from  the  government  of  Texas ; 
that,  in  order  to  malce  the  same  available,  and 
to  demand  and  collect  the  same,  it  will  be 
necessary  that  an  administrator  be  appointed; 
that  there  are  no  Icindred  of  said  decedent 
Icnown  to  your  petitioner  in  Texas;  that  he 
has  been  requested  to  open  said  estate. "  The 
inventory  filed  showed  that  the  property  con- 
sisted of  the  l)ounty  warrant  referred  to. 
The  application  for  the  sale  of  property  re- 
cited that  the  administrator  had  been  at  an 
expense  of  $10  to  obtain  the  property  of  the 
estate,  and  that  more  means  would  be  re- 
quired to  obtain  all  the  property,  nnd  that 
costs  had  accrued  to  the  officers  amounting 
to  about  $40,  and  application  was  made  to  sell 
the  said  bounty  warrant,  and  the  land  upon 
which  the  same  may  be  located.  A  sale  was 
made  in  obedience  to  an  order  of  the  court, 
in  response  to  the  foregoing  application,  and 
W.  B.  Baiter  became  the  purchaser  for  the 
sum  of  $40.  This  sale  was  confirmed,  and 
a  deed  was  made  by  Woodward,  the  admin- 
istrator, to  the  purchaser,  and  subsequently 
Baker  executed  a  deed  to  appellant  for  the 
land.  It  Is  unnecessary  to  refer  to  the  deeds 
offered  in  evidence  by  tiie  defendants  in  sup- 
port of  their  title,  as  there  was  no  decree 
vesting  title  in  them.  The  only  question  is 
as  to  the  validity  of  the  administration  upon 
the  estiite  of  William  Mayer,  raised  by  the 
following  assignment  of  error:  "First  An- 
Hgnment  of  Error.  The  judgment  rendered 
by  the  conrt  herein  was  contrary  to  the  law 
and  the  evidence,  in  these:  Plaintiff  sliowed 
title  to  the  land  in  question  by  regular  and 
straight  chain  of  title  from  William  Mayer. 
to  whom  the  land  in  qnestion  was  granted  by 
the  state,  nnder  valid  administration  upon 
his  estate  in  probate  court  of  Harris  county, 
Tex.,  with  proper  appointment  of  adminis- 
trator thereof,  with  order  to  sell  the  certifi- 
cate, and  land  in  question  located  by  virtue 
thereof,  and  proper  sale  and  confirmation 
thereof  by  said  court,  and  valid  administra- 
tor's deed  to  W.  It.  Baker,  the  purchaser 
thereof  at  such  sale,  and  by  regular  deed  from 
W.  B.  Baker  to  the  plaintiff  in  this  cause; 
and,  under  this  evidence,  plaintiff  was  enti- 
tled in  law  to  the  land  sued  for,  and  the  judg- 


ment of  the  court  shoold  have  been  that  tha 
plaintiff  recover  said  lands." 

If  any  rights  accrue  to  a  purchaser  in  good 
faith  at  a  probate  sale  made  under  a  grant  of 
administration  void  for  want  of  jurisdiction, 
none,  unquestionably,  can  be  acquired  by  vir- 
tue of  a  sale  under  an  administration  obtained 
in  the  face  of  statutory  prohibition,  and  also 
in  such  manner  as  in  law  is  deemed  fraudu- 
lent, and  of  which  facts.  It  may  be  added,  the 
purchaser  had,  as  in  this  case,  actual  notice. 
The  title  of  the  appellant — the  plaintiff  in  the 
lower  court — to  the  land  involved  in  this  ac- 
tion depends  wholly  upon  the  validity  of  the 
administration  upon  the  estate  of  one  William 
Mayer,  obtained  in  Harris  county  by  one  J. 
H.  W^oodward  in  1851,  and  nnder  which  ad- 
ministration a  sale  was  made  of  the  bounty 
warrant  issued  by  the  adjutant  general  to 
said  Mayer,  at  which  sale  W.  B.  Baker,  the 
clerk  of  the  conrt,  became  the  purchaser. 
On  January  22, 1886.  Baker  conveyed  by  quit* 
claim  deed  the  land  to  appellant,  and  also  by 
general  warranty  deed  since  the  institution 
of  the  suit.  Defendants,  appellees,  claimed 
by  virtue  of  various  transfers  reaching  back 
to  parties  who  claimed  to  be  the  heirs  of 
William  Mayer.  Appellant  attacked  some  of 
the  remote  deeds  as  forgeries;  but,  as  no  de- 
cree was  entered  vesting  title  in  defendants, 
it  is  unnecessary  to  discuss  their  title.  No 
doubt  has  ever  been  entertained  by  the  courts 
of  this  state  of  the  correctness  of  the  rule  well 
expressed  in  the  thoroughly  considered  case 
of  Martin  v.  Boblnson,  67  Tex.  874,  8  S.  W. 
Bep.  550,  to  the  effect  that  "  when  a  court  of 
record,  having  such  jurisdiction  of  the  sub- 
ject, has  assumed  to  exercise  it  in  a  given 
case,  all  presumptions  are  in  favor  of  the 
validity  of  its  proceedings;  and,  if  the  record 
of  such  a  court  shows  that  the  steps  neces- 
sary to  clothe  it  with  power  to  act  in  the 
given  case  were  taken,  or  if  the  record  t)e 
silent  upon  this  subject,  then  its  judgment, 
order,  or  decree  must  l>e  held  conclusive  in 
any  other  court  of  the  same  sovereignty,  when 
epllaterally  called  in  question."  This  rule 
has  been,  we  believe,  uniformly  recognized 
in  its  application  to  probate  proceedings.  It 
is  also  a  well  established  rule,  in  this  conhao- 
tion,  that  when  the  record  of  an  administra* 
tion  proceeding  discloses  the  fact  that  the 
conrt,  in  the  exercise  of  its  jurisdiction  over 
the  subject-matter,  has  transcended  the  limits 
prescribed,  the  presumption  Is  repelled,  and 
no  order  made  therein  affords  protection  to  a 
purchaser.  In  other  words,  no  presumption 
will  be  indulged  tu  support  the  jurisdic- 
tion, or  the  regularity  of  the  proceedings, 
when  the  records  repel  such  presumption. 

The  record  in  the  case  before  us  discloses 
that  the  administration  upon  the  estate  of 
William  Mayer  was  forbidden  by  the  law 
then  in  force.  The  certificate  or  bounty  war- 
rant No.  916  was  issued  by  the  adjutant  gen- 
eral on  September  2,  1851.  It  is  for  1,920 
acres  of  land,  and  recites  that  it  was  issued 
to  said  Mayer  for  "having  served  faithfully, 
etc.,  in  the  army  of  the  republic  of  Texas, 
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and  having  been  massacred  with  Fannin  at 
Ooliad."  He  was  therefore,  necessarily,  s 
member  of  the  Georgia  Battalion.  By  the 
provisions  of  the  act  of  January  14,  1841, 
(Pasch.  Big.  art.  1398,)  administration  was 
prohibited  upon  the  estate  of  such  deceased 
soldier  unless  the  person  applying  was  next 
of  kin,  or  produced  authority  from  the  heirs 
of  next  of  kin,  of  such  deceased  soldier,  and 
authorizing  him  to  take  out  letters  of  admin- 
istration. It  is  not  pretended  that  this  was 
done.  On  the  contrary,  the  petition  shows 
that  it  was  not.  The  petition  for  letters  was 
addressed  to  the  probate  court  of  Harris 
county.  It  recited  that  "one  William  Mayer 
died  in  Texas  several  years  since,  intestate; 
that  said  decedent  was  a  transient  person, 
and  bad  no  permanent  domicile  in  Texas; 
that  he  was  entitled  to  lands  and  pay  from 
the  government  of  Texas;  that,  in  order  to 
make  the  same  available,  and  to  demand  and 
collect  the  same,  it  will  be  necessary  that  an 
administrator  be  appointed;  that  there  are  no 
kindred  of  said  decedent  known  to  your  pe- 
titioner in  Texas;  that  he  has  been  requested 
to  open  said  estate,"  etc.  The  inventoiy 
filed  showed  that  tlie  property  consisted  of 
the  bounty  warrant  mentioned.  Tlie  fore- 
going application  is,  in  all  of  its  features, 
similar  to  that  reported  in  the  case  of  Hearn 
V.  Camp,  18  Tex.  547,  whicli  was  tiled  in  the 
same  county  to  obtain  letters  upon  the  estate 
of  Daniel  Tyler,  and  with  reference  to  which 
Chief  Justice  Hemphill  said:  "  The  county 
court  of  Harris  county  clearly  hail  no  juris- 
diction over  the  estate.  The  deceased  had 
no  property  except  in  the  county  of  Grimes; 
and,  if  he  was  a  transient  person,  adminis- 
taration  should  have  lieen  taken  out  in  the 
oounty  in  which  he  died,  or  in  which  was  hia 

Srincipal  property."  The  record  shows  that 
layer  perished  at  Goliad  in  March,  1886. 
Administration  was  procured  on  his  estate 
in  June,  1851,  more  than  15  years  subsequent 
to  his  death.  It  was,  therefore,  begun  at  a 
time  when,  evidently,  all  debts  of  the  de- 
ceased were  barred  by  limitation,  and  none 
were  shown  to  exist.  A  similar  grant,  ob- 
tained a  shorter  period  of  time  after  the  death 
of  the  intestate,  was  held  to  be  without  au« 
thority  of  law.  Wardrup  v.  Jones,  28  Tex. 
494.  There  waa  no  necessity  to  obtain  ad- 
ministration upon  Mayer's  estate  to  enforce 
his  claim  for  pay  due  him  from  the  govern- 
ment. The  claim  could  have  been  enforced 
by  his  heirs. 

Discussing  the  validity  of  an  adminlstra' 
tion  in  most  of  its  features  similar  to  this,  it 
was  said  by  Justice  Moore  in  Duncan  v.  Veal, 
49  Tex.  610:  "In  the  absence  of  an  averment 
and  proof  of  some  special  necessity  for  the 
grant  of  letters,  •  *  *  it  must  be  pre- 
sumed that  there  was  no  occasion  for  it  at 
the  date  of  De  Cordova's  application."  In 
the  case  cited,  as  in  this,  the  intestate  fell 
with  "Fannin  at  Goliad,  in  1836;"  and  ap- 
plication was  made  to  open  administration 
on  his  estate.  "Without  clear  proof,"  the 
court  say,  "to  the  contrary,  it  should  be  pre- 


sumed that  there  waa  no  debla  due  by  or  to 
said  intestate,  or  necessity  for  an  administra- 
tion upon  his  estate,  after  the  lapse  of  so 
great  a  length  of  time  from  his  death."  Tlia 
lapse  of  time  in  the  present  case  is  greater. 
The  language  of  other  parts  of  the  opinion 
in  the  case  last  cited  seems  to  be  peculiarly 
applicable  to  the  present.  But  a  further  dis- 
cussion of  this  question  we  think  unneces- 
sary. The  administration  upon  Mayer's  es- 
tate comes  clearly  within  that  class  of  ad- 
ministrations which  our  supreme  court  has 
in  numerous  cases  held  to  be  invalid.  Hearn 
v.  Camp,  supra;  Duncan  v.  Veal,  49  Tex. 
60S;  Blairv.  Cisneros,  lOTex.46;  McMahan 
V.  Rice,  16  Tex.  337;  Wardrnp  v.  Jones,  23 
Tex.  494;  Withers  v.  Patterson,  27  Tex.  492; 
Martin  v.  Bobinson,  67  Tex.  368, 3  S.  W.  Bep. 
550.  It  also  appears  from  the  depositions  of 
Erichson,  the  clerk  of  the  county  court  of 
Harris  county,  that  Woodward  was  the  ad- 
ministrator of  about  18  other  estates  in  the 
probate  court  of  that  county  at  that  time,  and 
that  the  court  acted  upon  the  estates  togetlt- 
er;  Mayer's  being  one  of  them. 

We  are  of  opinion  that  the  administration 
upon  the  estate  of  Mayer  was  a  nullity;  that 
the  records  of  the  probate  court  disclosed 
that  fact;  that  it  was  without  jurisdiction: 
that  the  purchaser  at  the  sale  of  the  certifi- 
cate took  no  title  thereto,  and  was  charged 
with  notice  of  the  fact  tiiat  the  court  had  no 
jurisdiction.  We  think  the  judgment  should 
be  affirmed. 

Stayxon,  G.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 


WATOB  VI.  HOWABD. 

(Supreme  Court  of  Tautt.   April  36, 1300.) 

TsasPASS  TO  Tbt  Title. 

It  la  not  competent,  in  trespass  to  try  title, 

to  show  that  the  deed  under  which  plaintiff'claiins 

was  intended  to  embrace  land  not  in  f  aot  ini^i^^^ 

in  the  desorlpUon. 

Error  from  district  court.  Wise  ooanfy. 
W.  H.  Bullock  and  Carstoell  <t  FvUer,  for 
appellant. .  Patterson  dt  Martin,  tat  appellee. 

Gaines,  J.  This  suit  involves  a  question 
of  tMundary.  One  Aliel  Warren,  being  tlio 
owner  of  the  Lee  C.  Smith  original  survey. 
agreed  to  sell  to  one  A.  T.  Perkins  a  tract  of 
320  acres  lying  in  its  north-west  corner.  Tlie 
land  was  surveyed  in  the  shape  of  a  parallel- 
ogram extending  950  varan  from  east  to  west 
and  1,900  varaa  from  north  to  south,  with 
corners  well  marked  on  the  ground  by  bear- 
ing trees.  The  deed  was  made  to  Perkins  de- 
scribing the  land  according  to  this  survey. 
It  was  sul)sequently  ascertained  that  the  sur- 
veyor made  a  mistake  as  to  the  true  position 
of  the  N.  W.  corner  of  the  south  survey, 
which  he  Intended  to  make  bis  stationary 
point,  and  commenced  about  SStxmw  westof 
that  corner.  Consequently  the  east  line  of 
the  survey  as  ran  by  the  surveyor,  and  as 
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marked  on  the  ground  and  described  In  the 
deed  to  Perkins,  was  85  varai  further  west 
than  it  should  have  t)een.  A.  T.  Perkins 
conveyed  the  320  acres  of  land  to  £.  E.  Per- 
kins, describing  it  as  it  was  described  in  his 
deed  from  Warren.  £.  E.  Perkins  sold  160 
acres  ott  the  south  end  of  the  tract,  the  de- 
scription calling  to  begin  on  the  W.  B.  line 
of  the  Smith  950  varai  south  of  his  N.  W. 
comer,  and  to  run  thence  south  950  varcuf 
thence  east  950  varas;  thence  north  d50 
vartu,  to  W,  O.  Moore's  S.  W.  corner;  and 
tlience  west  to  the  beginning.  The  Moore 
survey  referred  to  is  160  acres,  in  the  form 
of  a  square,  and  is  described  as  beginning  at 
a  point  in  the  north  boundary  line  of  the 
original  Smith  survey,  950  varas  east  of  its 
N.  W.  corner;  end  running  south  950 
varas,  east  950  varas,  north  950  varas,  and 
thence  west  to  the  beginning.  It  is  evi- 
dent that  between  the  land  described  in 
the  deed  from  Warren  to  Perkins  and  that 
embraced  in  the  deed  to  W.  O.  Moore  there 
lies  a  strip  about  85  varas  wide.  Sulne- 
quently  Warren  sold  to  one  Condry  a  tract  of 
Iftnd  lying  south  of  Moore's  survey,  and  east 
of  that  sold  to  Perkins.  The  field-notes  of 
this  tract  call  to  begin  at  the  S.  W.  corner  of 
the  Moore  survey,  and  describe  its  lines  by 
course  and  distance,  without  designating 
either  natural  or  artiticial  objects  to  fix  the 
exact  locality.  The  land  in  controversy  is 
the  strip  lying  between  theso\ithern  prolong- 
ation of  the  west  boundary  line  of  the 
Moore  and  the  east  boundary  of  the  survey 
made  for  Perkins,  as  actually  surveyed  and 
as  described  in  the  deed  from  Warren  to  him. 
The  appellant  was  plaintifC  in  the  court  be- 
low. He  claims  that  his  land  extends  to  the 
prolongation  of  the  Moore  line.  The  appel- 
lee who  holds  under  Condry  claims  to  the 
east  line  of  the  survey  as.  actually  run  by  the 
surveyor,  who  establish  the  courses  described 
in  the  deed  from  Warren  to  Perkins.  Start- 
ing from  the  S.  W.  comer  of  W.  O.  Moore's 
land,  and  following  the  courses  and  distances 
of  the  lines  called  for  in  the  deed  to  Condry, 
that  deed  does  not  embrace  the  land  in  con- 
troversy. But  the  surveyor  who  ran  the 
lines  and  made  the  field-notes  which  were 
subsequently  incorporated  in  the  conveyance 
testified  that  he  did  not  find  the  Moore  cor- 
ner; that  he  supposed  it  to  be  on  the  east 
boundary  line  of  the  Perkins  survey  as  ac- 
tually run  and  marked  on  the  ground;  and 
that  the  place  he  took  to  be  the  Moore  corner 
WHS  on  that  line.  According  to  this  testi- 
mony, the  land  surveyed  for  Condry  embraces 
the  land  in  controversy.  But  the  8.  W.  cot- 
ner  of  the  Moore,  though  not  well  marked, 
can  be  readily  ascertained;  and,  there  being 
no  ambiguity  or  conflict  in  the  calls  which 
suggesta  mistake,  it  may  be  doubted  whettier, 
In  a  proceeding  of  this  character,  it  was  com- 
petent to  show  by  parol  testimony  that  the 
surveyor  made  a  mistake  in  calling  for  that 
corner.  But,  fortunately  for  the  defendant, 
he  is  not  called  upon  to  show  any  title  until 
the  plaintiff  has  established  a  prima  facie 


right  to  the  land  for  which  he  snes.  It  is 
clear  that  Warren  intended  to  convey  to  Per- 
kins all  the  land  extending  as  far  east  as  the 
Moore  line.  But  it  is  equally  clear  that,  on 
account  of  the  surveyor's  mistake,  the  field- 
notes  of  the  deed  described  as  the  east  bound- 
ary of  the  land  conveyed  a  well-marked 
line  lying  85  varat  west  of  the  west  boundry 
.of  the  Moore.  The  deed  from  Warren  to 
Perkins,  through  which  plaintiff  claims,  does 
not  convey  to  the  grantee  the  land  in  contro- 
versy; and  it  is  not  competent,  in  an  action 
of  trespass  to  try  title,  to  show  that  it  was 
intended  to  embrace  land  not  in  fact  included 
in  the  description.  If  an  action  had  been 
brought  against  Warren  by  Perkins  for  a 
reformation  of  the  deed,  the  evidence  intro- 
duced to  show  the  mistake  would  have  been 
sutBcient  to  warrant  a  decree  in  his  favor. 
The  plaintiff's  deed  from  E.  E.  Perkins  is 
probably  sufficient  to  have  conveyed  the  land 
in  controversy,  if  Perkins  had  had  title. 
His  difficulty  is  that  the  title  still  remains 
in  Warren,  who  was  agreed  to  be  the  com- 
mon course;  unless  it  passed  by  the  deed 
from  Warren  to  Condry,  under  which  de- 
fendant claims.  There  is  no  error  in  the 
judgment,  and  it  is  affirmed. 


Ketseb  v.  Meusebaoh  st  al. 

{Supreme  Court  of  Tacas.    ilprll  36, 1890.) 

Tbxbpass  to  Tbt  Titlb— Boqkdabibs— Scbvbts 
—Costs. 

1.  In  trespass  to  try  tiUe,  plaintiff  contended 
that  the  L.  survey,  under  which  he  claimed,  com- 
menoed  at  the  S.  W.  corner  of  the  S.  survey, 
(which  was  a  fixed  point,)  and  ran  south ;  that  the 
A.  surrey  made  at  the  same  time,  began  at  the 
same  corner,  and  ran  north  instead  of  south,  so  as 
not  to  embrace  the  land  in  controversy.  There 
were  erasures  in  all  the  surveys,  some  showiofr 
one  and  some  another  direction.  Two  witnesses 
testified  that  they  saw  the  A.  survey  before  it  was 
changed,  and  it  then  called  for  directions  as 
claimed  by  defendants.  The  original  survey  of 
the  L.,  calling  for  directions  as  claimed  by  plain- 
tifl,  had  been  cancelled,  and  a  new  survey,  calling 
for  directions  as  claimed  by  defendants,  was  filed, 
and  the  patent  under  which  plaintiff  claimed  was 
Issued  thereon.  The  original  survey  called  for  the 
L.  as  beginning  at  the  B.  W.  comer  of  the  8.,  and 
the  A.  called  for  the  same,  so  that.  If  the  A.  ran 
«outh  as  claimed  by  defendant.  It  would  have  oon- 
flioted  with  the  Ij.  The  corrected  survey  of  the  L. 
called  for  the  S.  E.  corner  of  the  A.  instead  of  the 
S.  W.  comer  of  the  B.  If  the  A.  ran  north,  its  S. 
E.  comer  and  the  R.  W.  corner  of  the  S.  would 
have  been  the  same,  and  there  would  have  been  no 
necessity  for  the  change.  The  change  made  the 
survey  as  claimed  by  defendants.  MelA,  that  judg- 
ment was  properly  for  defendants. 

3.  Where  defendant,  in  trespass  to  try  title, 
after  pleading  "not  guilty,  "files  an  amended  an- 
swer olaimlng  only  a  part  of  the  land  sued  for, 
and  recovers  such  part,  he  will  be  adjudged  to  pay 
those  costs  only  which  accrued  before  the  filing  of 
the  amended  answer. 

Appeal  from  district  court.  Mason  county. 
/.  C.  Matthews,  for  appellant.    Hancock, 
Shelly  <t  Hancock,  for  appellees. 

Gaines,  J.  This  is  an  action  of  trespass 
to  try  title  brought  by  appellant  against  ap- 
pellees, and  involves  a  question  of  boundary. 
The  plaintiff  claims  under  the  John  Lewis 
survey,  and  the  deJendants.un^r^ti^iG,  W. 
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Hansen.  The  north  boundary  of  the  Lewis 
and  the  south  boundary  of  the  Hansell  sur- 
veys are  involved;  but  since  the  plaintiff 
claims  title  to  the  Lewis  only,  and  must  re- 
cover upon  the  strenf^th  of  his  own  title,  the 
controversy  resolves  itself  into  the  question  of 
the  true  position  of  the  north  line  of  the  latter 
survey.  The  Hansell,  the  Lewis,  and  the  Al- 
ley surveys  were  all  originally  made  at  thesame 
time,  and  by  the  ssime  surveyor.  The  Ueld- 
notes  of  the  Lewis  survey,  as  putented,  called 
to  begin  at  the  S.  E.  confer  of  the  Alley,  but 
none  of  the  corners  are  now  marked  upon  the 
ground.  They  must  be  ascertained  by  tlie 
surrounding  surveys.  The  field-notes  of  the 
Alley  call  to  begin  at  the  S.  W.  corner  of  the 
Silcriggs,  which  is  an  established  corner. 
The  difitcnity  of  fixing  the  north  boundary 
line  of  the  Lewis  grows  out  of  a  question  as 
to  the  true  location  of  the  Alley  survey.  The 
phiintiff  claims  that  the  Alley  should  be  lo- 
cated by  beginning  at  the  S.  W.  corner  of  the 
Silcriggs,  and  rnnning  thence  north  1,000 
vara*;  thence  west  1,000  vartu;  thence  soutii 
1,000  vara*;  and  thence  east  1,000  caros,  to 
the  l>eginning.  The  defendants,  on  the  oth- 
er hand,  claim  that  it  is  properly  located  by 
running  from  the  S.  "VT.  corner  of  the  Sil- 
criggs south  1,000  varus;  thence  west  1,000 
varas;  thence  north  1,000  vara*;  and  thence 
east,  to  the  beginning.  Since  the  Lewis  be- 
gins at  the  S.  E.  corner  of  the  Alley,  and  lies 
south  of  that  survey,  it  is  apparent  that  the 
north  line  claimed  by  the  plaintiff  lies  1,000 
varas  further  north  than  that  claimed  by  the 
defendants.  According  to  the  line  claimed 
by  the  plaintiff,  the  land  in  controversy  Is 
embraced  in  the  Lewis  survey;  according  to 
the  line  claimed  by  the  defendants,  it  is  ex- 
cluded. 

The  following  plot  shows  the  relative  loca- 
tion of  the  surveys  above  meatiooed,  aa 
claimed  by  plaintiff: 


— and  the  following  shows  their  relativs  po- 
sition as  claimed  by  the  defendants: 


The  first  difficulty  in  determining  the  prop- 
er calls  of  the  Hansell  survey  arises  from  cer- 
tain erasures  and  interlineations  in  the  origin 
nal  field-notes  filed  in  the  land-ofilce.  Jl  pho- 
tographic copy  has  been  sent  up  with  the  reo- 
Oid,  and  it  shows  that,  commencing  at  the 
Silcng$(S  S.  W.  corner,  the  call  for  the  first  line 
was  originally  written,  "north  1000  vara*;" 
but  that  the  word  "north"  was  crossed  oat* 
and  over  it  the  word  "south"  was  written, 
which  was  also  crossed  out.  Under  the  tw» 
words  so  erased  the  word  "south"  was  again 
written,  and  left  unerased.  In  the  call  for 
the  third  line,  the  word  "south"  was  orlgi- 
nully  written,  but  precisely  corresponding 
changes  were  made,  so  ttiat  the  call  was  left 
to  read  "north."  When  and  why  theae 
changes  were  made,  there  is  no  direct  evi- 
dence to  show.  The  interlineations  appear 
to  have  been  written  by  the  same-  liand  that 
wrote  the  original,  but  apparently  with  a 
finer  pen;  from  which  it  ia  to  be  inferred 
that  they  were  not  made  at  precisely  the  same 
time  that  the  field-notes  were  originally  writ- 
ten. But  a  certified  copy  of  the  recoi-d  of  ttie 
Aeld-notes  from  the  office  of  the  surveyor  of 
the  Bexar  land-district  shows  that  they  were 
recorded  March  9, 1846.  and  that  the  changes 
had  l>een  made  when  they  were  so  recorded; 
Tha  patent  to  the  Alley  survey  was  intro- 
duced in  evidence,  and  it  shows  the  call  for 
the  fitat  line  to  run  north,  and  for  the  third 
line  to  run  south.  The  original  accompanies 
the  transcript,  and  it  clearly  appears  to  have 
been  altered.  The  words  "north"  and 
"south"  are  written  over  erasures.  It  was 
proved  by  two  witnesses  that  they  saw  tlie 
patent  many  years  ago,  and  that  as  Uwn 
written  the  call  for  the  first  line  was  south. 
and  that  for  the  third  was  north.  That  such 
were  the  calls  in  tlie  patent  as  issued  is  also 
shown  by  a  certified  copy  of  a  record  thereof, 
which  was  made  upon  the  records  of  deeds 
of  Gillespie  county  in  Septeml>er,  1884.  Tlte 
record  of  the  Alley  patent  in  the  genenl 
land-office  now  also  calls  "north"  for  the  di- 
rection of  the  first  lin^  and  v  south"  for  that 
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of  the  third.  Bat  It  waa  abovn  hj  the  testi* 
moay  of  the  oominisaioner  that  the  calls  for 
direction  bad  been  altered  by  eiaaing  the 
original  words,  and  writing  the  words 
"itorth"  and  "soath"  over  the  erasures,  re- 
spectively. 

If  the  surveyor,  in  1845,  when  he  ran  the 
lines  of  this  group  of  surveys,  placed  the 
Alley  survey  in  the  northern  position, — that 
Is  to  say,  west  of  the  JSilcrigfts, — it  seems  to 
ns  that,  before  he  recorded  the  field-notes  and 
forwarded  them  to  the  land-o£5ce,  he  delib- 
erately cliangffd  tliem  so  as  to  locate  the  land 
south-west  of  the  latter  survey, — that  is  to 
say,  in  its  southern  position.  We  think 
there  is  no  reason  to  doubt  that  the  patent  as 
originally  issued  placed  the  survey  south- 
west, and  not  west,  of  the  Silcriggs  survey. 

The  original  field-notes  of  the  Lewis  and 
of  the  Alley  surveys  were  recorded  in  March, 
1846,  within  a  few  days  of  each  otlier.  But 
the  original  fleid-notes  of  the  Lewis  were 
canceled  in  October,  1846,  and  corrected  fleld- 
nutes  of  that  survey  duly  entered  of  record. 
The  original  field-notes  called  to  begin  at  the 
8.  W.  corner  of  the  Silcriggs, — the  same 
which  is  now  claimed  by  plaintiff  as  the  be- 
ginning corner  of  the  survey.  The  corrected 
field-notes  did  not  mention  the  Silcriggs 
corner,  but  called  to  begin  at  theS.  E.  corner 
of  Alley.  There  was  no  other  change.  Tiie 
patent  to  the  Lewis  follows  the  corrected 
field-notes.  If  the  S.  W  comer  of  the  811- 
eriggs,  and  the  S.  E.  corner  of  the  Alley, 
were  the  same,  as  plaintiff  claims  them  to  be, 
why  the  necessity  of  this  correction  in  the 
field-notes  of  the  Lewis  ?  The  conclusion  is 
irresistable  that,  however  the  Alley  may  have 
been  originally  surveyed,  at  the  time  of  the 
correction  the  S.  £.  corner  of  the  Alley  and 
the  S.  W.  corner  of  the  Silcriggs  were  re- 
garded by  the  surveyor  and  the  locator  as  be- 
ing at  different  points.  If  the  Alley  survey 
occupied  the  position  now  claimed  by  plain- 
iiS,  namely,  the  northern  position,  then  the 
two  comers  mentioned  were  the  same;  but, 
if  it  occupied  the  southern  position,  then  the 
corners  were  not  coincident,  the  S.  E.  comer 
of  tlie  Alley  being  1,000  caras  south  of  the 
S.  TV.  corner  of  the  Silcriggs.  The  S.  E.  cor- 
ner of  the  Alley  is  either  at  the  S.  W.  corner 
of  tlie  Silcriggs,  or  1,000  varcu  south  of  that 
point.  There  is  no  evidence  tending  to  show 
its  lociition  at  any  other  place.  It  neues- 
sarily  follows  that  the  object  of  canceling  the 
original  field-notes,  and  the  substitution  of 
the  corrected  calls  for  the  survey,  was  to 
place  the  beginning  corner  at  a  point  1,000 
paras  south  of  the  S.  W.  corner  of  the  Sil- 
criggs, instead  of  locating  it  at  that  comer  as 
originally  called  for.  It  is  to  be  borne  in 
mind  that  when  this  change  was  made  the 
field-notes  of  the  Alley  were  on  record  in  the 
office  of  tlie  surveyor  of  the  land-district,  and 
Ihat  the  field-notes  so  received  gave  the  sur- 
vey Its  southern  position.  With  the  Alley 
in  the  soothei-n  position,  and  the  Lewis  call- 
ing for  the  8.  W.  corner  of  the  Silcriggs  as 
its  beginning  corner,  there  was  clearly  a  con- 


flict between  the  two  surveys  to  the  fnll  ex- 
tent of  the  Alley.  This  conflict  was  avoid- 
able, by  placing  the  beginning  cornt^r  of  the 
Lewis,  not  at  tbo  corner  originally  called  for, 
but  at  a  point  1. 000  varat  south  of  that  cor- 
ner, where  the  8.  K.  comer  of  the  Alley  was 
then  called  to  be,  and  where  it  was  supposed 
at  least  to  be.  That  such  was  the  intention 
is  made  more  manifest  by  the  fact  that  the 
call  for  the  S.  E.  corner  of  the  Alley,  in  the 
corrected  field-noles  of  the  Lewis,  descril)e8 
the  corner  by  the  l>earing  trees  called  for  in 
the  field-notes  of  the  Alley,  then  upon  record 
as  marking  that  corner.  None  of  the  corners 
of  the  Lewis  or  Alley  surveys  can  be  identi- 
fied by  the  objects  called  for  in  the  patents, 
except  the  beginning  corner  of  the  Alley, — 
the  S.  W.  of  the  Silcriggs.  The  position  of 
the  noi-th  line  of  the  ixtwis  must  be  eetal>- 
lished  by  taking  as  its  beginning  point  the 
place  where  the  surveyor  wbo  corrected  the 
field-notes  supposed  the  8.  E.  corner  of  the 
Alley  to  be  located.  That  he  acted  in  making 
the  correction  upon  the  hypothesis  that  that 
corner  was  1,000  varus  south  of  the  8.  W. 
corner  of  the  Silcriggs  survey,  the  evidence 
shows  beyond  doubt.  We  are  of  opinion  that 
the  Alley  patent,  as  originally  issued,  covers 
the  land  lying  8.  W.  of  the  Silcriggs  corner, 
although  the  lines  as  originally  ran  may  have 
embraced  the  land  lying  west  of  that  survey. 
But,  should  the  evidence  been  less  conclusive 
upon  this  question,  it  should  not  change  the 
result  of  this  case.  The  question  in  this 
case  is,  not  where  is  the  true  location  of  the 
S.  £.  comer  of  the  Alley  survey,  but  where 
did  thesurveyor,  who  corrected  the  field-notes 
of  the  Lewis,  understand  it  to  be.  That  he 
understood  it  to  be  at  a  point  1.000  vareu 
south  of  the  S.  W.  corner  of  the  Silcriggs  we 
have  no  doubt.  We  are  equally  clear  the  N. 
E.  corner  of  the  Lewis  must  be  located  where 
he  intended  to  place  it,  and  that  the  true  north 
line  of  the  survey  runs  west  from  that  point. 
The  north  line  being  so  established,  the 
Lewis  survey  embraces  none  of  the  land  in 
controversy;  and  therefore  the  defendants 
were  entitled  to  a  judgment.  The  court  be- 
low gave  them  a  judgment,  but  reached  its 
conclusion  by  a  process  of  reasoning  based 
upon  a  different  conclusion  of  fact.  The 
judgment  being  correct,  we  need  not  inquire 
whether  the  grounds  upon  which  it  is  based 
are  tenable  or  not. 

It  is  complained  that  the  court  erred  in  ex- 
cluding the  report  of  one  Clark,  a  surveyor 
appointed  by  the  court  to  make  a  survey  of 
the  land.  The  report  was  not  sworn  to,  and 
it  was  objected  to  both  on  that,  and  on  the 
further  ground  that  the  evidence  was  imma- 
terial. At  the  time  of  the  trial  Clark  was 
dead,  and  the  report  was  also  offered  as  the 
delarations  of  a  deceased  surveyor.  The  re- 
port tended  to  show  that,  placing  the  Alley 
survey  in  its  northern  position,  and  taking 
the  S.  W.  corner  of  the  Silcriggs  as  the  N. 
E.  corner  of  the  Lewis,  the  surveys  all  cor- 
responded with  each  other,  and  left  no  va- 
cant laud  l)etween  them,  and  that  each  survey 
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would  bare  its  full  quantity;  but  that,  plac- 
ing the  Alley  in  its  southern  position,  there 
would  be  a  lar^e  excess  in  the  Hansell,  and 
a  deficiency  i  n  the  Lewis,  and  ttiat  there  would 
be  unappropriated  land  lying  l)«tween  the 
two  surveys.  We  are  of  the  opinion  that  the 
evidence  excluded  would  not  have  authorized 
the  court  to  render  a  different  judgment,  and 
that,  therefore,  the  plaintiff  has  not  been 
prejudiced  by  its  exclusion.  The  same  may 
he  said  of  the  testimony  offered  as  to  what 
the  surveyor  Clark  testiliedon  a  former  trial. 

Neither  do  we  think  that  any  of  the  other 
testimony  offered  by  plaintiff,  and  ex- 
cluded  by  the  court,  should  have  led  to  a  dif- 
ferent result.  The  facts.  If  they  be  facts, 
that  the  distance  called  for  in  the  eastern 
line  of  the  Hansell  does  not  reach  the  S.  W. 
corner  of  the  Silcriirgs,  that  it  was  common 
reputation  in  the  neighborhood  that  the  Alley 
survey  lay  west  of  the  Silcriggs;  and  that  de- 
fendant Meusebach  admitted  that  the  Alley 
survey  was  so  located,  ought  not  to  prevail 
against  the  documentary  evidence  as  to  the 
true  location  of  the  Lewis  north  boundary 
line. 

It  is  also  assigned  that  the  court  erred  in 
rendering  judgment  against  the  plaintiff  for 
all  the  costs  of  suit.  The  plaintiff  brought 
suit  for  the  entire  Lewis  survey,  and  thH  or- 
iginal answer  of  the  defendant  contained 
solely  a  plea  of  not  guilty.  After  -the  first 
trial  defendants  filed  an  amended  answer, 
claiming  only  a  part  of  the  land  sued  for  by 
the  plaintiff.  Upon  the  trial  they  recovered 
the  land  claimed  in  the  amended  answer,  but 
not  all  the  land  claimed  in  the  petition.  The 
amended  answer,  claiming  only  a  part  of  the 
land  sued  for,  was  equivalent  to  a  disclaimer 
of  the  remainder,  (Rev.  St.  art.  4805;)  and 
defendants,  having  recovered  the  land  claimed 
in  the  amended  answer,  were  entitled  to  re- 
cover all  costs  which  accrued  after  the  filing 
of  that  pleading.  (Id.  art.  4806.)  But  they 
should  have  been  adjudged  to  piay  all  costs 
which  accrued  before  that  time.  The  judg- 
ment as  to  costs  will  be  accordingly  reformed, 
and  in  all  other  respects  affirmed.  The  ap- 
pellant, having  failed  to  move  in  the  court 
below  for  a  correction  of  the  judgment  as  to 
costs,  will  be  adjuged  to  pay  the  coats  of  this 
court. 


Snowden  et  dl.  9.  EsTELLB  et  dL 
(Supreme  Court  9f  Texas.    April  86, 18S0.) 
What  Conbtitctes  PATMinfi. 
In  the  absence  of  an  express  agreement  that 
the  grantor  of  land  under  a  verbal  sale  would  ac- 
cept as  payinent  a  claim  which  the  grantee  had 
against  her  husband  for  money  loaned,  the  mere 
agreement  that  the  husband  would  and  should  so 
pay  it  is  not  a  payment  of  the  purchase  money. 

Appeal  from  district  court,  McLennan 
county. 

S.  I.  Monroe,  for  appellants.  Pearre  d 
Boynton,  for  appellees. 

Station,  0.  J.  It  is  conceded  that  the 
land  in  controversy  belonged  to  E.  M.  Estelle 


through  a  parol  partition  between  him  and 
Snowden,  who  were,  prior  to  partition,  ten- 
ants in  common.  Snowden  was  improperly 
made  a  plaintiff,  and  it  may  be  true  that  no 
judgment  should  have  been  rendered  in  favor 
of  £.  M.  Estelle  had  the  court  not  found  in 
favor  of  Amy  Estelle;  for  the  action  was 
based  on  a  claim  of  joint  ownership  in  Snow- 
den and  E.  M.  Estelle,  while  the  title  exhib- 
ited was  in  the  latter  alone.  The  right  of 
Amy  Estelle  depends  on  a  verbal  sale  of  the 
land  claimed  to  have  been  made  to  her  by  E. 
M.  Estelle,  which  was  followed  by  valuable 
improvements  and  possession.  Tomakeber 
claim  available,  in  addition  to  the  other  nec- 
essary facts,  it  was  incumbent  on  her  to  show 
that  the  pu  rchase  money  was  paid.  That  this 
was  never  done  the  judge  who  tried  the  caase 
expressly  found.  It  seems  to  be  claimed, 
however,  that  Sidney  Estelle  was  indebt- 
ed to  her,  and  that  it  was  understood  that  the 
sum  he  owed  should  be  paid  on  the  land,  which 
was  to  become  the  property  of  Amy,  his  wife. 
If  this  was  so,  it  would  not  justify  the  jnd^ 
ment  rendered ;  for,  in  the  absence  of  an  ex- 
press agreement  to  the  effect  that  E.  M.  Es- 
telle would  accept  as  payment  for  the  land 
the  claim  which  Amy  had  on  her  husband  for 
money  loaned,  the  mere  agreement  that  the 
husband  would  and  'should  so  pay  it  could  not 
operate  as  a  payment.  The  court  did  not  find 
that  any  such  agreement  as  would  operate  as 
payment  was  made,  and  there  is  nothing  to 
sustain  the  judgment.  If  an  agreement  such 
as  was  suggested  alone  was  made,  and  the 
payment  actually  made  by  Amy  would  dis- 
charge the  balance  of  the  purchase  money 
agreed  to  be  paid,  then  she  is  entitled  to  the 
land,  but  otherwise  not.  It  may  be  that  such 
equities  exist  that  will  entitle  her  to  the  land 
if  she  will  pay  the  purchase  money  due.  On 
trial,  appellant  cannot  be  permitted  to  recover 
the  land  without  adjusting  them.  As  the 
case  is  presented,  no  judgment  could  be  ren- 
dered by  this  court  that  would  certainly  be 
just  to  all  parties,  and  the  judgment  of  the 
court  below  will  be  reversed,  and  the  cause 
remanded,  that  all  parties  may  have  a  full  ad- 
justment of  their  respective  rights.  It  Is  so 
ordered. 

Westbbit  Union  Tel.  Co.  v.  Hbash. 

(Supreme  Court  of  Texa*.    April  39, 1890.) 

TaLaasAFH  CoiiPANns— Mistaxb  nr  ICbssas*— 

STIPUI.ATION. 

A  stipulation  by  a  telegraph  comptmy  that 
It  will  not  be  liable  for  errors  in  an  unrepeated 
message  is  valid,  and  a  verdict  and  judgment 
whereby  plaintiff  recovered  $25,000  for  mistake  in 
the  transmission  of  such  a  message,  sent  under  such 
stipulation,  were  erroneously  rendered. 

Commissioners'  decision.    Error  from  dis- 
trict court,  Callahan  county. 
atemmons  <£■  Field,  for  plaintiff  in  error. 

AoKEB,  J.  There  was  a  deed  of  trust 
against  the  property  of  L.  Hearn  for  •25,000, 
which  by  its  terms  became  due,  at  the  option 
of  the  holder,  upon  default  in  the  semi-an- 
nual payment  of  interest  thereon  for  10  days 
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after  the  maturity  thereof.  A  payment  of  In- 
terest became  due  on  the  Ist  day  of  December. 
1886,  which  Hearn  was  nnableto  meet  in  full; 
and  it  was  agreed  that  he  should  have  until 
tbe  28tfa  day  of  January,  1887,  to  pay  the  bal- 
ance of  $500,  or  deposit  it  in  bank.  The 
money  was  deposited  in  bank  on  the  28th  day 
of  January,  1887;  and  the  following  message 
was  prepared  and  signed  by  the  cashier  and 
delivered  to  Hearn,  who  promptly  delivered 
It  to  the  agent  of  the  telegrapb  company  at 
Baird,  to  be  transmitted  and  delivered  to  £. 
£.  Chase,  the  trustee  and  agent  of  the  bene- 
ficiary of  the  deed  of  trust,  at  Fort  Worth: 
28th  January,  1887.  "To  E.  E.  Chase.  Fort 
Worth:  Return  note  left  by  Mearn.  Draw 
for  five  hundred  dollars.  A.  6.  Wills, 
Cashier."  The  message,  when  delivered  to 
Ghnae  at  Fort  Worth,  read  as  followsc  "To 
E.  E.  Chase,  Fort  Worth:  Return  note  left 
by  Hear n.  Order  five  hundred  dollars.  A. 
G.  Wills,  Cashier. "  Tliis  suit  was  brought 
by  Hearn  to  recover  damages  alleged  to  have 
resulted  from  the  error  committed  in  trans- 
mittiug  the  message  by  substituting  the  word 
"order"  for  "draw."  There  was  verdict  and 
Judgment  for  plaintiff  for  625,U0O,  from 
which  the  defendant  prosecutes  this  writ  of 
error.  There  are  several  important  questions 
raised  by  the  assignments  of  error,  but  we 
will  consider  only  one  of  them,  as  it  controls 
the  disposition  of  the  case. 

By  the  terms  of  the  contract  for  the  trans- 
mission of  the  message,  it  was  expressly  stip- 
ulated that  the  defendant  company  should 
not  be  liable  for  errors  in  transmission  of  un- 
repeated  messages  beyond  the  amount  of  tolls 
paid  thereon.  The  message  was  not  repeated. 
We  think  it  should  now  be  considered  settled 
in  this  state  that  this  limitation  of  liability 
by  special  contract  is  valid  and  bindinf;,  and 
that  no  recovery  can  be  had  for  an  error  com- 
mitted in  transmitting  an  unrepeated  mes- 
sage, unless  it  be  shown  by  direct  testimony, 
or  by  the  facts  and  circumstances  of  thecase, 
that  tbe  error  was  caused  by  the  misconduct, 
fraud,  or  want  of  due  care  on  the  part  of  the 
company,  its  servants  or  agents.  Telegraph 
Go.  v.  Neill,  67  Tex.  283;  Womack  v.  Tele- 
graph Co.,  58  Tex.  176;  Telegraph  Co.  v.  Ed- 
saU.  63  Tex.  668;  Railway  Co.  t.  Wilson,  69 
Tex.  739,  7  S.  W.  Rep.  658.  In  the  Edsall 
Case  it  is  said  that,  in  tbe  absence  of  a  special 
contract  limiting  liability,  proof  of  the  error 
would  make  a  prima  faoia  case  of  negligence, 
and  put  the  company  under  tbe  burden  of 
showing  that  the  error  resulted  from  some 
excusable  cause.  The  rule  here  announced 
will  probably  be  of  rare  application,  as  tele- 
grapb companies  require  their  patrons  to  sub- 
scribe to  a  special  contract  in  every  instance. 
We  are  of  opinion  that  the  judgment  of  the 
court  below  should  be  reversed,  and  tbe  cause 
remanded. 

Statton,  C.  J.    Report  of  the  commission 

of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  reversed  and  tbe  cause  re- 
manded. 


Atxbt  et  al.  v.  Zamdkb  et  aJ. 

(SupreriM  Court  qf  Texcu.    Hay  0, 1890.) 

AiTAOHMira—ATTiDAviT— Debts  hot  Dub— 

AjfllTDKD  PSTITION. 

L  Where  the  aiBdavit  for  an  attachment  al- 
leges that  defendant  Is  indebted  to  plsintUT  In  a 
certain  sum,  but,  though  the  petition  shows  that 
part  of  the  debt  was  not  due  when  the  salt  was 
oroufrht,  neither  the  petition  nor  affidavit  states 
the  amount  due,  and  the  amount  to  beoome  due^ 
tbe  writ  wUl  be  quashed,  on  motion. 

2.  In  such  case  an  amended  petition,  after- 
wards filed  by  leave  of  the  court,  showing  the 
amount  due,  and  the  amount  to  beoome  due,  caa> 
not  help  plaintiff. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Lee  county, 

N.  A.  Rector  and  R.  S.  HatrU,  for  ap- 
pellants.   Ed.  R.  Sinks,  for  appellees. 

AcEKU,  J.  B.  F.  Avery  ft  Sons  brought 
this  suit  January  19,  1886,  against  B.  L. 
Zander  &  Co.  on  claims  described  in  the  peti- 
tion as  follows:  A  promissory  note  for 
8619.18,  dated  September  16,  1885,  due  Feb- 
ruary 19,  1886;  two  promissory  notes  for 
$670.45,  each  dated  December  19,  1885,  due, 
respectively,  at  four  and  six  months  after 
date;  an  open  account  for  $1,531.47,  dated 
on  or  about  December  29,  1885,  alleged  to 
have  been  for  goods  sold  by  piaintifCs  to  de- 
fendants at  their  special  instance  and  request, 
and,  "that  defendants  agreed  to  pay  to  plain- 
tiffs the  reasonable  value  of  said  goods."  It 
was  not  alleged  when  the  open  account  be- 
came due,  but  the  petition  concluded  with 
the  averment  "that  defendants  are  Justly  in- 
debted to  plaintiffs  in  the  aggregate  amount 
of  thirty-four  hundred  and  ninety-one  and 
50-100  dollars."  It  was  not  specifically  al- 
leged In  the  petition  what  part  of  the  claims 
sued  on  were  due.  and  what  part  were  not 
due,  but  it  is  evident  from  the  descriptions 
given  of  the  several  claims  that  none  of  them 
was  due.  unless  it  be  the  open  account.  At 
the  time  of  filing  this  petition,  the  piaintifCs 
filed  a  separate  aOSdavit,  upon  which  the  writ 
of  attachment  was  issued  against  the  estate 
of  tbe  defendants.  This  affidavit  for  attacb- 
ment  charged  that  the  defendants  were 
"justly  indebted  to  plaintiffs  in  the  sum  of 
three  thousand,  four  hundred  and  ninety-one 
and  50-lOU  dollars,"  but  did  not  state  how 
much  of  this  sum  was  then  due,  and  hov 
much  was  to  become  due  thereafter.  On 
March  15, 1886.  plaintiffs  filed  with  the  clerk 
of  the  court  in  vacation  an  amended  peti- 
tion, describing  with  greater  particularity 
the  claims  sued  on,  and  showing  what  part 
of  the  sum  sued  for  was  due,  and  what  part 
not  due,  which  was,  by  order  of  the  court, 
filed  on  May  1, 1886,  nunc  pro  tunc.  The 
original  petition  and  affidavit  for  attachment, 
filed  at  the  same  time,  did  not  refer  to  eacli 
other.  The  defendants  moved  to  quasli  the 
writ  of  attachment  on  the  ground  that  it  ap- 
peared from  the  original  petition  that  a  part 
of  the  amount  sued  for  was  not  due  at  the 
commencement  of  the  suit;  but  neither  the 
petition  nor  affidavit  stated  the  amount  then 
due,  and  the  amount  to  become  due.    The 
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motion  was  aastained,  and  the  writ  of  at- 
tacbment  quaabed,  which  ruling  ia  assigned 
aa  error,  and  presents  the  only  question  In 
the  case. 

The  ease  of  Sydnor  v.  Totham,  6  Tex.  190, 
was  a  suit  on  several  promtssory  notes,  some 
of  them  not  due  at  the  institution  of  the  suit, 
as  shown  by  the  petition.  A  writ  of  attach- 
ment was  issued  on  the  affidavit  of  the  plain- 
tiff, stating  that  the  defendants  were  justly 
indebted  to  him  in  the  agfcregate  amount  of 
all  the  notes, described  in  the  petition.  The 
writ  of  attachment  was  quashed,  on  motion 
of  defendants,  on  the  ground  that  the  afB- 
davit  stilted  that  the  debt  was  due,  wlien  the 
record  showed  that  part  of  it  was  not  due, 
whicli.  was  sustained  on  appeal;  the  court 
stating  that  the  affidavit  "ought  to  have 
Bhown  the  amount  dae  at  the  time  of  fliing 
the  petition."  The  affidavit  in  this  case  is 
Tery  like  tlie  affidavit  In  the  case  just  cited; 
and  the  petition  in  this  case,  as  in  that, 
showed  that  at  least  a  part  of  the  amount 
sued  for  was  not  dne  at  the  institution  of 
the  suit.  In  Cox  v.  Reinhardt,  41  Tex.  593. 
after  stating  that  suits  may  be  brought  by 
attachment  on  claims  not  due  at  the  com- 
mencement of  the  suit,  it  was  said:  "But, 
when  this  is  done,  the  petition  and  afiSdavit 
for  attachment  should  show  when  the  debt 
will  be  due,  so  that  the  action  of  the  court 
may  conform  to  the  facts  of  the  case.  If  the 
suit  is  brought  as  if  it  was  for  a  debt  pas  t 
due,  and  it  is  so  averred  in  the  affidavit  for 
the  attachment,  and  such  is  not  the  fact,  the 
affidavit  will  not  justify  or  support  the  atlach- 
ment,  and  it  should  be  quashed."  In  this 
case,  as  in  the  case  last  cited,  both  the  peti- 
tion and  the  affidavit  allege  that  the  defend- 
ants were  justly  indebted  to  the  plaintiff  in 
the  aggregate  amount  of  the  claim  sued  on, 
as  if  they  were  all  then  due,  without  stating 
that  any  part  of  them  were  not  due  at  the 
time  of  Ininging  the  suit.  See,  also,  Evans 
T.  Tucker,  59  Tex.  249.  We  think  these  au- 
thorities conclusively  sustain  the  ruling  of 
the  court  in  quashing  the  attachment. 

But  appellants  contend  that  the  amended 
petition  cured  the  defects  in  the  affidavit. 
This  proposition  cannot  be  sustained.  The 
question  here  presented  was  settled  adversely 
to  appellants  by  the  decision  in  Marx  v. 
Abramson,  53  Tex.  264.  We  are  of  opinion 
that  the  judgment  of  the  court  Iwlow  Is  oor- 
rect,  and  should  be  affirmed. 

Stattoit.  O.  J.  Report  of  oom  mission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 


Houston  ft  T.  C.  Rt.  Co.  e.  SinxB  et  vx. 
(SupreTue  Court  of  Texas.    May  6, 1890.) 

Bi.IIAOAD   COMPASIBS  —  INJURIES   TO  PeRSOKB  OIT 
ThAOK — iNSTRnonoNS — EVIDSKCB. 

1.  In  an  aottoo  against  a  railroad  company  for 
the  wrongful  death  of  a  boy  19  years  old,  the  only 
testimony  aa  to  the  accident  was  that  of  the  en- 
gineer in  charge  of  the  train,  who  test!  fled  that  he 
was  running  at  the  usual  speed  when  he  first  saw 


deceased  lying  on  his  face  on  the  track,  about  t5  or 
90  yards  ahead ;  that  he  immediately  called  for 
brakes,  and  reversed  his  engine,  but,  Uie  rails  be- 
ing wet.  the  enfrine  slid,  and  ran  over  deceased. 
The  aoetdent  occarred  in  a  cut  where  there  -was 
no  crossing.  There  was  evidence  that  a  body  ly- 
ing on  the  track  at  that  place  could  have  been  aeeo 
at  a  distance  of  from  150  to  300  yards,  but  the  ea- 
gineer  te&tlfied  that  just  before  seeing  the  boy,  he 
was  looking  at  the  train,  which  a  rule  of  the  com- 
pany required  him  to  watch.  Held,  that  defend- 
ant was  not  negligent. 

a.  Deceased  in  lying  on  the  track  at  a  plaoa 
where  there  was  no  crossing,  and  where  he  knew 
trains  were  accustomed  to  pass  about  (hat  tima, 
was  guilty  of  contribntory  negligence. 

5.  The  use  of  the  expression,  "such  care  as  an 
ordinary  man, "  or  "an  ordinary  business  man, " 
would  use,  in  an  lastmction  defining  the  degree  at 
diligence  and  care  required  of  a  railroad  company 
to  avoid  liability  on  a  charge  of  negligence,  and  in 
determining  the  q^uestion  of  contributory  negli- 
gence, is  improper. 

4.  A  railroad  company  cannot  be  held  liable 
for  injuries  to  persons  on  its  tcack,  simply  beoauaa 
the  engineer  in  charge  of  its  train  oould  not  have 
seen  such  person  in  time  to  prevent  the  injury. 

6.  Where  a  person,  killed  by  a  railroad  train 
while  on  the  track,  was  negligent  In  being  there, 
and  the  employes  in  charge  of  the  train  ooold  not 
by  the  use  of  ordinary  care,  after  his  peril  was  dis- 
covered, have  prevented  the  accident,  the  railroad 
company  Is  not  liable. 

Commissioners'  decision.  Error  from  dis- 
trict court.  Travis  county. 

O.  T.  Holt,  for  plaintiff  in  error.  Sheeks 
d'  Sheeks,  for  defendant  in  error. 

AcKEK,  J.  Cyras,  Smith  and  his  wife 
brought  this  suit  against  the  Houston  & 
Texas  Central  Railway  Company  to  recover 
damages  alleged  to  have  been  sustained  by 
them  from  thedeath  of  their  son.  Plum  Smith, 
a  minor,  16  years  old.  It  was  alleged  that 
the  death  was  caused  by  the  gross  negligence 
of  defendant,  its  agents  and  employes.  The 
trial  resulted  in  verdict  and  judgment  for 
plaintiff  Gyrus  for  0500,  from  which  this  writ 
of  error  is  prosecuted.  The  boy  was  run 
over  by  a  locomotive,  drawing  a  freight  train 
of  two  cars  and  a  caboose,  about  6  o'clock  in 
the  morning.  He  had  left  his  home  about 
an  hour  before,  to  bring  horses  from  the 
pasture.  The  engineer  in  charge  of  the  loeo- 
motive  was  the  only  person  who  testiSed  to 
having  witnessed  the  accident,  and  the  man- 
ner in  which  it  occurred.  He  testifled  that 
he  was  running  at  the  usual  rate  of  speed, 
and  when  he  first  discovered  the  boy  he  was 
lying  on  his  face  about  the  middle  of  the 
tra^,  and  about  15  or  20  yards  in  front  of 
the  engine;  that  he  immediately  called  for 
brakes,  and  reversed  the  engine,  but  the  rails 
being  wet  and  slippery,  the  wlieels  slid,  and 
the  engine  ran  over  the  boy;  that  the  engine 
ran  27  or  28  yards  after  he  saw  the  boy;  that 
the  engine  alone  passed  over  him,  and  he  was 
found  under  the  front  truck  of  the  front  car. 
The  boy  was  killed  in  a  cut  wtiere  there  was 
no  crossing.  There  was  evidence  g^ing  to 
show  that  a  body  lying  on  the  track  at  that 
place  could  be  seen  for  a  distance  of  1-W  to 
800  yards  in  the  direction  from  which  the 
train  came.  It  was  proven  that  the  regula- 
tions prescribed  by  defendant  for  the  govern- 
ment of  its  employes  required    engineers. 
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-while  running  trains,  to  look  back  frequent- 
ly, and  keep  a  watch  on  the  tr»ins.  The  en- 
gineer testified  liiat  he  had  been  looking  back 
at  the  train  just  before  be  looked  forward 
and  discovered  the  boy  on  tlie  track. 

The  defendant  requested  the  following  spe- 
cial instructions:  "  The  jury  iire  charged  that 
the  defendnnl  is  not  liable  because  tlie  en- 
gineer could  not  have  seen  Plum  Smith  in 
time  to  prevent  the  injury;  but  it  is  liable  if 
the  engineer  did  see  Smith  before  the  acci- 
dent, and  did  not  use  and  exercise  proper 
care  to  avoid  striking  or  running  over  him. 
(2)  If  the  deceased.  Plum  Smitli,  was  guilty 
of  negligence  wliich  resulted  in  his  denth,  no 
recovery  can  be  had,  unless  the  persous  in 
charge  of  the  train  were  aware  of  his  negli- 
gence, and,  after  discovering  the  deceased  on 
the  track,  could  by  the  exercise  of  proper  care 
and  diligence  have  avoided  the  injury."  The 
court  refused  to  give  these  instructions,  and 
this  is  assigned  as  error.  Upon  the  questions 
of  negligence  of  the  defendant,  and  contrib- 
utory negligence  of  the  deceased,  the  follow- 
ing charge  was  given:  "If  the  jury  And,  by 
preponderance  of  evidence,  that,  at  the  time 
and  place  as  alleged,  (I)  the  deceased.  Plum 
Smith,  without  fault  on  his  part,  (that  is, 
while  using  such  care  as  an  ordinary  man 
would  use  for  his  own  safety  under  lil:e  cir- 
cumstances,) was  run  over  and  killed  by  a 
train  of  the  defendant;  (2)  that  the  employes 
of  defendant  in  charge  of  the  train  were  in 
fault  in  failing  to  use  such  care  as  an  ordi- 
nary business  man  in  like  circumstances  and 
employment  would  use,  either  in  failing  to 
see  what  ought  to  liave  been  seen  under  the 
circumstances,  taking  the  place  and  time  and 
everything  in  testimony  into  consideration, 
or  in  failing  to  use  such  ordinary  efforts  to 
protect  the  deceased  from  barm  as  such  ordi- 
narily careful  man  would  use  under  like  cir- 
cumstances." The  expressions  "ordinary 
man"  and  "ordinary  business  man,"  as  used 
in  this  charge,  in  defining  the  degree  of  dili- 
gence and  care  required  of  a  defendant  to 
avoid  liability  on  a  charge  of  negligence,  and 
also  in  determining  the  question  of  contrib- 
utory negligence  on  the  part  of  the  person 
injured,  has  been  several  times  condemned 
by.  this  court.  City  of  Austin  v.  Bitz,  72 
Tex.  402,  »  B.  W.  Kep.  884;  Bailway  Co.  v. 
Beatty.  11  S.  W.  Bep.  858.  The  defendant 
certainly  could  not  be  held  liable  simply  be- 
cause the  engineer  in  charge  of  its  train 
could  not  have  seen  the  deceased  in  time  to 
prevent  the  injury.  It  is  also  well  settled 
that  if  the  deceased,  by  his  own  negligence, 
caused  his  death,  becanse  the  employes  in 
charge  of  the  train,  by  the  nse  of  ordinary 
care  after  iiis  peril  was  discovered  by  them, 
could  not  prevent  it,  then  the  plaintiff  was 
not  entitled  to  recover.  Bailroad  Co.  v. 
Smith.  52  Tex.  184;  Railroad  Co.  v.  Symp- 
kins.  54  Tex.  622;  liailroad  Co.  v.  McDonald, 
12  S.  W.  Bep.  860.  We  think  the  court  erred 
in  the  charge  given,  and  in  refusing  to  give 
the  special  Instructions  requested. 

It  is  also  contended  that  the  vei-dict  and 


judgment  are  contrary  to  the  law  and  the  ev- 
idence; and  we  think  it  must  be  so  held.  The 
evidence  shows  that  the  employes  of  defend- 
ant in  charge  of  the  train  were  in  the  dis- 
charge of  their  duties,  and  employed  every 
available  means  to  prevent  the  injury  after 
the  discovery  of  the  peril  of  the  deceased.  It 
was  certainly  negligence  on  the  part  of  the 
deceased  to  lie  down  on  a  railroad  track, 
where,  as  the  evidence  shows  he  knew,  trains 
were  accustomed  to  pass  about  that  time.  It 
was  not  negligence  for  the  employes  of  de- 
fendant not  to  look  constantly  iu  front  of  the 
engine  at  a  place  where  there  was  no  cross- 
ing, and  where  they  had  no  reason  to  expect 
that  persons  would  be  on  or  along  the  track. 
That  the  negligence  of  the  deceased  contrib- 
uted to  his  death,  there  can  be  no  doubt,  and 
we  think  the  evidence  fails  to  show  negli- 
gence on  the  part  of  the  defendant.  We  are 
of  opinion  that  the  judgment  of  the  court  be- 
low should  be  reversed,  and  the  cause  re- 
manded. 

Statton,  0.  J.  Beport  of  the  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  reversed,  and  cause  rfr- 
manded. 


Stkickland  v.  Haudwicke  et  al. 
(Supreme  Cowrt  of  Texas.    May  S,  1890.) 

AsSiaSABLI  INTBRSST— EZBCDTIOM— EQUFTT  OV 

Debtok. 
The  equitable  interest  of  defendant  in  exe- 
cution in  land  after  its  sale  nnder  the  execution, 
and  his  right  to  sne  to  set  the  sale  aside,  can  be 
sold  and  oonvey ed  by  him. 

Appeal  from  district  court,  Taylor  county. 
B.  Q.  Hill  and  A.  J.  Porter,  for  appel- 
lant,    ff.  A.  Ktrkland,  for  app*ellees. 

Henrt,  J.  Thb  suit  was  brought  by  ap- 
pellant to  set  aside  an  execution  sale  of  land 
on  the  grounds  of  irregularities  and  inade- 
quacy oi  consideration.  The  defendant  in 
execution,  who  was  the  owner  of  the  land 
when  it  was  sold,  subsequently  sold  and  con- 
veyed it  to  appellant.  The  court  sustained 
exceptions  to  the  petition  on  the  ground  that 
the  interest  of  tlie  defendant  in  execution 
was  not  assignable,  and  that  the  plaintiff 
could  not  maintain  a  suit  to  set  aside  the  ex- 
ecntion  sale,  as  a  purchaser  from  and  the  as- 
signee of  the  defendant  in  execution.  In 
this  we  think  there  was  error.  The  equi- 
table interest  of  the  defendant  In  the  land 
after  its  sale,  and  his  right  to  prosecute  a 
suit  to  vacate  the  sale,  could  be  sold  and  con- 
veyed bv  him.  Railway  Co.  v.  Freeman,  67 
Tex.  166;  Stewart  v.  Railroad  Co.,  62  Tex. 
246.  Tlie  judgment  is  reversed,  and  the 
cause  is  remanded. 


Ettbb  v.  Dionowitt  et  al. 

{Supreme  Court  of  Texas.    May  8, 1890.) 

Appeal— OwBCTioNS  WArvan. 
1.  Where,  In  trespass  to  try  title,  defendant 
withdraws  his  answer,  and  files  a  disclaimer  of 
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tltle  to  the  Und  as  described  in  plaintiffs'  petition, 
after  a  report  of  survey  made  by  order  of  the  court 
has  been  filed,  and  does  not  object  at  the  trial  to 
the  admission  of  the  report  in  evidence,  he  cannot, 
on  appeal,  complain  that  the  judgment  against 
him,  in  addition  to  the  description  of  the  land  con- 
tained iu  the  petition,  adds  a  more  complete  de- 
scription taken  from  the  surveyor's  report. 

3.  Where,  in  such  case,  the  disclaimer  la  filed 
after  answering,  judgment  for  costs  is  properly 
rendered  against  defendant. 

Appeal  from  district  court,  Tal  Yerde 
county. 

J.  M,  Coleman,  for  appellant.  Joseph  dt 
Jacob  W.  Jones,  for  appellees. 

Henbt,  J.  This  was  an  action  of  tres- 
pass to  try  title,  brought  by  appellees.  The 
petition  described  the  land  "as  being  the 
Boutb  one-half  of  garden  lot  No.  2,  of  one 
and  one-half  acres,  in  di vision  £,  in  the  town 
of  Del  Bio,  In  the  county  of  Yal  Yerde." 
The  defendant  appeared,  and  pleaded  not 
guilty.  An  order  of  survey  of  the  land  was 
made,  and  a  survey  of  it  was  reported  and 
filed.  After  the  report  of  the  survey  had 
been  filed,  the  defendant  withdrew  his  an- 
swer, and  filed  a  disclaimer  of  title  to  the 
land  as  described  in  plaintifis'  petition.  The 
cause  was  tried  without  a  jury,  and  a  judg- 
ment was  rendered  for  the  recovery  of  the 
land.  The  description  of  the  land  in  the 
judgment,  in  addition  to  the  description  of 
it  contained  in  plaintiffs'  petition,  added  from 
the  surveyor's  report  a  description  by  courses 
and  distances  and  physical  objects.  The  dis- 
claimer was  filed  on  the  same  day  that  judg- 
ment was  rendered,  and  on  the  following  day 
the  defendant  tiled  his  request  tor  the  court 
to  file  its  condusions  of  law  and  fact.  The 
defendant  filed  a  motion  for  new  trial,  not 
under  oath  or. supported  by  affidavit,  attack- 
ing the  correctness  of  the  report  of  survey. 

The  appellant  oomplains  of  the  judgment 
against  him  for  costs,  and  of  the  judgment 
by  a  different  description  of  the  land  from 
that  contained  in  the  petition,  and  because 
the  judgment  rendered  fails  to  confoim  in 
every  particular  of  description  to  the  survey- 
or's report.  In  the  case  of  Storey  v.  Nichols, 
22  Tex.  93,  it  is  said  "that  the  withdrawing 
the  pleas  is  an  implied  confession  of  judg- 
ment, having  reference  to  the  cause  of  action 
stated,  or  attempted  to  be  stated,  in  the  pe- 
tition." After  he  had  withdrawn  his  answer 
and  disclaimed,  defendant  had  the  right  to 
be  heard  at  the  trial  to  ol)ject  to  plaintiffs' 
introducing  proof  of  title  to  land  not  claimed 
in  their  petition.  Such  objection  was  not 
made  at  tlie  trial,  nor  was  it  properly  made 
to  appear  by  the  motion  for  a  new  trial  that 
the  land  described  by  the  surveyor's  report 
was  not  the  identical  land  claimed  in  the  pe- 
tition. The  surveyor's  report  was  on  file 
when  defendant  withdrew  his  answer  and 
disclaimed.  The  survey  was  made  with  his 
knowledge,  and  with  reference  to  being  used 
as  evidence  on  the  trial  of  the  cause.  If  the 
land  described  in  the  report  was  in  fact  the 
same  land  that  was  described  in  the  petition, 
the  ituft  that  the  report  described  it  with 


greater  particularity  was  not  a  reason  for  ita 
being  excluded  as  evidence,  even  if  it  bad 
been  objected  to  at  the  proper  time.  Tbe 
judgment  indicates  that  it  is  for  tbe  same 
land  described  in  the  petition,  and  the  de- 
fendant has  not  in  a  proper  manner  nnade  it 
appear  that  an  error  was  committed  in  that 
or  in  any  other  particular.  Tbe  defendant, 
not  having  entered  his  disclaimer  until  after 
be  had  answered,  was  subject  to  the  Jadg- 
ment  for  costs  that  was  rendered  against  bim. 
Tbe  judgment  is  affirmed. 


Pjebeoo  v.  White  et  dl. 

{Supreme  Court  o^  Texas.    Hay  6, 189a) 

Trbsfass  to  Try  Titlb— Codktt  School  ta.si>a 

— PRB-EMPTIOy — Fl^EADiaO. 

1.  Under  Const  Tex.  art.  7,  $  6,  providing  that 
actual  settlers  on  county  school  lands  "shall  be 
protected  in  the  prior  rlghtof  purchasing  the  same 
to  the  extent  of  their  settlement,  not  to  exceed  160 
acres, "  a  purchaser  of  such  lands  from  a  coanty, 
on  which  an  actual  settler  is  residing,  who  has  not 
been  afforded  an  opportunity  to  buy,  takes  It  sub- 
ject to  the  privilege  of  pre-emption  by  the  settler, 
who,  on  tendering  him,  with  reasonable  prompt- 
ness, the  value  of  the  land  on  which  he  has  set- 
tled, estimated  on  the  basis  of  the  price  paid  Ibo 
county  for  the  whole  tract,  may  demand  a  convey- 
ance of  160  acres,  or  less,  at  his  election. 

S.  In  trespass  to  try  title  by  the  grantee  of  a 
purchaser  from  the  county  of  school  lands  against 
one  who  was  a  settler  thereon  at  the  time  of  tiie 
sale  by  the  county,  to  recover  possession  of  the 
land,  we  settler  cannot  depend  on  a  plea  of  not 
guilty.  He  must  plead  specially  that  he  was  an 
actual  settler  when  tbe  lands  were  sold,  that  he 
desired  to  purohase,  and  must  offer  to  purchase  on 
the  terms  of  the  sale  by  the  county. 

Appeal  from  district  court.  Clay  eonnty. 

Trespass  to  try  title  by  C.  G.  White  and 
otiiers  against  £.  J.  Perego  and  others.  Const. 
Tex.  art.  7,  §  6,  provides  that  actual  settlers 
on  county  school  lands  "shall  be  protected  in 
tbe  prior  right  of  purchasing  the  same  to  the 
extent  of  their  settlement,  not  to  exceed  160 
acres. " 

L.  T.  MUler  and  R.  Cobb,  for  appellant. 
Stephens,  Matlock  A  Herbert,  for  appellees. 

Gaimbs,  J.  Cherokee  county  sold  and  oon> 
veyed  its  school  lands  to  Jones  &  Douglass, 
who  conveyed  them  to  Eustis  &  Eustis,  who 
in  turn  sold  and  conveyed  them  to  plaintiffs 
in  the  court  below.  The  defendants  below 
being  settlers  upon  tbe  lands,  plaintiffs 
brought  an  action  of  trespass  to  try  title 
against  them,  in  order  to  recover  possession. 
Ail  the  defendant  settlers  compromised  their 
claims  except  appellant,  who  disclaimed  as 
to  all  the  land  except  a  tract  of  ItiU  acres,  and 
as  to  that  went  to  trial  upon  a  plea  of  not 
guilty,  and  a  claim  for  compensation  for  im- 
provements in  good  faith.  The  plaintiffs  in- 
troduced in  evidence  a  patent  to  Cherokee 
county  of  the  survey  embracing  the  land  in 
controversy,  and  a  regular  chain  of  convey- 
ances from  tbe  county  down  to  themselves. 
The  defendant  was  permitted  to  offer  evi- 
dence to  prove  that  he  settled  upon  the  land, 
and  established  a  residence  upon  it,  with  a 
view  to  purchasing  it  before  the  county  made 
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a  sale.  The  court,  however,  disregarded  this 
evidence  in  the  charge  to  the  jury,  and  in< 
stracted  them  that  the  plaintiffs  h.id  shown 
title  to  the  land,  and  that  they  were  entitled 
to  a  verdict.  There  was  a  verdict  and  judg- 
ment in  accordance  with  the  instruction. 

In  the  case  of  Baker  v.  Dunning,  ante,  617, 
(decided  at  the  present  term,)  it  was  held 
that  a  settler  upon  school  lands  belonging  to 
a  county  could  not  be  deprived  of  his  right  of 
pre-emption  by  a  sale  to  another  without  an 
ofter  to  sell  first  having  been  made  to  him  in 
good  faith,  and  a  rejection  of  the  offer  on  his 
part.  In  that  case  the  settler,  after  the  sale 
by  the  county,  made  a  tender  of  money  and 
notes — based  npon  the  terms  of  the  sale  al- 
ready made — both  to  the  oou  nty  and  the  pur- 
chaser, and  pleaded  these  facts  as  a  ground 
of  relief.  The  court  decreed  him  the  land 
upon  condition  that  be  should  pay  the  pur- 
chaser the  same  price  per  acre  that  the  land 
bad  been  sold  for  by  the  county.  The  pur^ 
cbaae  money  due  the  ecu  nty  being  payable  la 
installments,  he  was  allowed  to  pay  at  corre- 
sponding intervals  and  in  corresponding 
amounts.  No  complaint  was  made  as  to  the 
specitic  relief  granted,  and  we  were  not  called 
npon  to  decide  whether  it  was  proper  or  not. 
In  this  case,  however,  we  feel  constrained  to 
lay  down  a  rule  by  which  the  rights  of  set- 
tlers in  such  cases  must  be  determined.  It 
would  seem  that  the  legislature  lias  the  power 
to  provide  a  method  by  which  tlie  protection 
provided  for  by  the  constitution  may  be  se- 
cured to  actaal  settlers,  and  it  would  prob- 
ably have  prevented  cases  of  hardship  if  the 
law-makers  had  intelligently  expressed  that 
power,  and  establistied  a  plain  rule  by  which 
both  the  settlers  would  have  been  protected. 
and  the  riglits  of  the  counties  preserved. 
This  not  having  been  done,  we  must  ascer- 
tain the  rights  of  the  parties  now  before  us 
by  starting  from  well-established  legal  prin- 
ciples. "The  constitution  did  not  grant  the 
land,  only  the  right  to  acquire  It  upon  terms 
to  be  fixed  by  the  counties."  Land  Co.  v. 
Wood,  71  Tex.  460,  9  S.  W.  Hep.  340.  The 
legal  title  was  in  the  county,  and  it  had  the 
right  to  sell  and  convey  it  to  any  purchaser; 
but  it  had  no  power  to  deprive  the  settler  of 
his  prior  right  to  purchase  at  such  time  as  it 
saw  fit  to  sell.  We  lliiuk  it  follows,  there- 
fore, that  a  purchaser  of  school  lands  from  a 
county  upon  which  an  actual  settler  is  resid- 
ing, who  has  not  been  afforded  an  oppor- 
tunity to  buy,  takes  it  subject  to  the  privi- 
lege of  pre-emption,  and  that  the  settler, 
npon  a  tender  with  reasonable  promptness  of 
the  value  of  the  land  upon  which  he  has  set- 
tled, estimated  upon  the  basis  of  the  price 
actually  paid,  or  agreed  to  be  paid,  for  the 
whole  tract  bought  of  the  county,  may  de- 
mand a  conveyance  of  160  acres,  or  a  less 
amount,  as  he  may  elect.  His  right  to  buy 
being  superior  to  that  of  the  purchaser,  he 
is  entitled  to  the  same  terms,  both  as  to 
price  and  terms  of  payment,  which  the  pur- 
chaser baa  obtained  from  the  county.  The 
price  to  be  paid  by  him  should  bear  the  same 


proportion  to  the  price  paid,  or  agreed  to  be 
paid,  by  the  purchaser,  which  the  actual  value 
of  the  land  claimed  by  him  bears  to  the  act- 
ual value  of  the  whole  tract.  The  decision 
in  Land  Co.  v.  Wood,  above  cited,  is  in  ac- 
cordance with  these  principles.  In  that  case 
the  settler  went  to  trial  upon  a  plea  of  not 
guilty,  and  a  judgment  in  bis  favor  was  held 
to  be  erroneous.  The  cause  was,  however, 
remanded  for  the  purpose  of  affording  him 
an  opportunity  of  pleading  specially  his  equi- 
ties, and  of  demanding  affirmative  relief.  In 
this  case  the  purchasers  from  Cherokee  coun- 
ty acquired  the  legal  title  to  the  lands,  sub- 
ject to  the  right  of  appellant  to  purchase  from 
bim  upon  the  same  terms.  This  title  has 
passed  to  the  plaintiffs  in  this  suit,  subject  to 
the  same  right  of  pre-emption.  The  defend- 
ant had  no  title  by  which  he  could  defend  the 
action  upon  a  plea  of  not  guilty.  Land  Co. 
V.  Wood,  supra.  He  should  have  pleaded 
that  he  was  an  actual  settler  upon  the  lands 
at  the  time  they  were  sold  by  the  county,  and 
that  he  desired  to  purchase,  and  should  in  the 
suit,  at  least,  have  offered  to  purchase  upon 
the  terms  upon  which  the  county  sold.  Not 
having  done  ttiis,  upon  the  state  of  the  plead- 
ings the  court  properly  instructed  the  jury  to 
return  a  verdict  against  him.  The  judgment 
against  him  is  the  only  proper  judgment  that 
could  have  been  rendered  under  the  pleadings 
and  evidence,  and,  though  we  recognize  the 
hardship  of  the  case,  we  cannot  reverse  it. 
There  beiug  no  error  in  the  judgment  it  is 
affirmed. 


Mabthi  Bbown  Co.  v.  Pbrbill  »t  al. 
{Supreme  Court  of  Texas.    May  6, 1890.) 

ATTAOaMKSTS— INTBRVSNTIOM— PROCSDOBB—  BVI- 
DBNOE— iNSTROOnONS. 

1.  In  a  contest  between  an  attaching  creditor 
of  a  firm  and  other  creditors,  who  have  iatervened, 
the  books  of  the  firm  are  not  oompetent  evidence 
on  behalf  of  the  intervenon. 

2.  Nor  are  the  books  made  oompetent  as  deo- 
larations  of  the  firm,  on  the  ground  that  there  was 
a  conspiracy  between  the  firm  and  the  attaching 
creditor  to  defraud  intervenors,  until  such  con- 
spiracy is  proved. 

5.  After  the  refusal  of  the  court  to  allow  the 
books  to  be  introduced  in  evidence,  counsel  for 
the  intervenors  cannot,  in  his  argument  to  the 
jury,  comment  on  the  failure  to  Introduce  them. 

4.  Where  bonds  belonging  to  a  married  woman 
are  received  and  sold  by  her  nusband  as  her  trus- 
tee, and  the  money  is  loaned  to  a  firm  of  which 
the  husband  is  a  member,  the  note  being  made 
payable  to  the  husband  as  trustee  for  his  wife,  the 
firm  is  estopped  to  deny  the  trust. 

6.  In  such  case,  on  the  firm's  becoming  Insolv- 
ent, the  wife  may  sue  on  the  note  In  her  own 
name. 

6.  In  sQch  case,  intervening  creditors  of  the 
firm,  whose  claims  did  not  exist  when  the  note 
was  given,  cannot  complain  of  a  judgment  In  fa- 
vor of  the  wife,  for  interest  on  the  money  loaned 
the  firm,  on  the  ground  that  such  interest  belonged 
to  the  community  estate,  and  was  subject  to  the 
husband's  debts. 

7.  An  instruction,  in  such  case,  that,  If  the  wife 
used  or  permitted  the  note  to  be  used  as  a  means 
of  hindering  and  delaying  creditors  of  the  firm,  or 
bad  knowledge  of  facts  sufficient  to  put  her,  or 
the  person  acting  for  her,  on  notice  of  such  use, 
then  the  jury  should  find  for  the  intervenors,  is 
properly  refused  as  misleading,  sinoe  the  neoes- 
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■aiy  effect  of  suing  out  the  attachment  by  the 
wile  to  collect  the  amount  of  the  note  was,  In 
view  of  the  difference  between  the  assets  of  the 
firm  and  the  debts,  to  hinder  and  delay  the  other 
creditors,  and  the  instruction  does  not  make  it  ap- 
I>ear  to  (he  jury  that  the  suine  out  of  the  attaoh- 
ment  to  collect  the  debt,  and  thus  hindering  cred- 
itors, does  not  avoid  the  attachment. 

8.  An  instruction,  in  such  case,  that  plaintiff, 
In  suing  out  the  attachment,  must  have  acted  so 
as  not  to  "unjustly  or  wrongfully  "  injure  the  rights 
of  other  creditors.  Is  properly  refused,  since  it 
leaves  it  for  the  jury  to  say  what  plain tiS  might 
lawfully  do. 

9.  Since,  under  Rev.  St.  Tex.  art.  S961,  the  de- 
fense of  usury  must  be  interposed  by  special  plea 
under  oath.  Intervening  creditors  of  a  firm  whose 
property  has  been  attached  to  collect  a  note  due  by 
the  firm  cannot  object  to  the  judgment  In  the  at- 
tachment suit  on  the  ground  that  usury  was  al- 
lowed on  the  note,  where  they  have  not  specially 
pl^ided  usury. 

10.  In  attachment  by  a  creditor  of  a  firm  to  col- 
lect a  note  due  her,  where  intervening  creditors 
have  put  in  no  defense,  and  the  court  has  instruct- 
ed the  jury,  after  stating  the  issues  between  plain- 
tiff and  intenrenors,  that  if  they  found  that  the 
note  sued  on  represented  a  real  debt,  and  that  the 
attachment  was  sued  out  for  the  purpose  of  col- 
lecting it,  and  not  of  delaying  and  defrauding 
creditors  of  the  firm,  they  should  find  for  plaintiff 
a  verdict,  "We,  the  jury,  render  a  verdict  In  fa- 
vor of  pluntlfl, "  Is  a  sufficient  finding  for  plain- 
tiff against  intervenors  for  the  whole  demand 
claimed  in  ber  petition,  and  that  the  attachment 
was  not  f  rauduleotlT  Issued. 

Appeal  from  district  court.  Hill  county. 

Wray  <£■  Stanley  and  B.  D.  Tarlton,  for 
appellant.  <8.  C  V pshaw,  Joseph  Abbott, 
McKinnon  (&  Carlton,  and  J.  Q.  Abiiey,  lor 
appellees. 

Oaines,  J.  Maf;gie  S.  Perrill  brought  this 
suit  against  W.  M.  Perrill  and  P.  F.  Fox, 
partners  doing  business  under  the  Hrm  name 
of  Perrill  &  Fox,  to  recover  the  amount  due 
upon  a  promissory  note  extended  by  them  to 
W,  M.  Perrill  us  her  trustee.  W.  M.  Perrill 
is  her  husband.  She  also  caused  a  writ  of 
attachment  to  issue,  and  to  be  levied  upon  a 
stocic  of  goods  belonging  to  the  defendants.' 
The  goods  wei'e  sold  as  perishable  property, 
and  the  proceeds  paid  into  court  to  await  the 
determination  of  the  suit.  The  appellants, 
the  Martin  Brown  Company,  and  Mande- 
ville,  Boling,  and  Traylor,  being  creditors  of 
the  tlrm,  also  brought  suits  on  their  debts, 
and  caused  attacliments  to  issue,  and  to  be 
levied  upon  the  stock  of  goods  attached  by 
Mrs.  Perrill.  Having  obtained  judgments 
on  their  respective  claims,  they  intervened 
in  this  suit,  alleging  that  the  attachment  of 
Mrs.  Perrill  was  in  fraud  of  their  rights,  and 
praying  that  thefnnd  paid  intocoiirt  as  the  pro- 
ceeds of  the  sale  of  the  goods  attached  be  ap- 
propi-iated  to  the  payment  of  their  demands. 
There  was  a  verdict  and  judgment  against 
them,  and  they  have  appealed  to  this  court. 

The  grandfather  of  Mrs.  Perrill  died  in 
North  (^rolina,  having  bequeathed  to  her  a 
share  of  his  estate.  That  bequest  was  con- 
tained In  the  following  provision  o(the  will: 
"The  residue  of  my  estate  to  be  distributed 
according  to  law.  The  share  of  Maggie  Bul- 
lock to  be  secured  to  her  for  life,  with  power 
to  give  it  to  ber  children,  if  any;  if  none, 


then  to  give  it  to  any  of  my  descendants  sbe 
may  see  proper."  The  Maggie  Bullock 
named  in  the  will  is  the  appellee  Mrs.  Per- 
rill. The  executor  of  the  will,  having  on 
bands  certain  bonds  amounting  to  86.000.  a 
part  of  her  distributive  share  of  the  testator's 
estate,  transmitted  them  to  W.  M.  Perrill, 
her  husband,  who  agreed  to  hold  the  fund  as 
her  trustee,  and  gave  bond  to  the  executor 
to  secure  a  faithful  administration  of  the 
trust.  The  bonds  were  subsequently  sold. 
and  the  proceeds  loaned  to  Perrill  &  Fox. 
On  the  Ist  day  June,  1886,  for  the  principal 
and  interest  due  on  this  loan,  they  executed 
the  note  upon  which  this  suit  was  brought. 
It  was  payable  to  "  W.  M.  Perrill,  trustee  for 
his  wife."  We  think  the  court  did  not  err 
in  refusing  to  compel  the  defendant  Fox, 
while  on  the  stand,  to  produce  the  Ixtoks  of 
the  tirm  which  showed  the  partnership  in- 
debtedness in  December,  1884.  The  contro- 
versy in  the  case  was  between  Mrs.  PetrlU, 
the  plaintiff,  and  the  intervenors.  The  books 
of  Pen-ill  &  Fox,  though  they  may  have  been 
used  as  evidence  against  them  upon  any  is- 
sue to  which  the  entries  therein  would  bare 
been  relevant,  were  not  evidence  against  ber. 
They  could  not  liave  used  the  books  todefeat 
ber  action,  nor  do  their  creditors,  in  a  suit 
of  this  character,  occupy  any  better  position. 
It  seems  to  t>e  complained  that  there  was  a 
conspiracy  between  the  plaintiff  and  the  de- 
fendants to  defraud  the  creditors  of  the  iat> 
ter,  and  that,  therefore,  the  acts  and  declara- 
tions of  each  of  these  parties  were  evidence 
against  the  other.  The  effort  of  tlie  interven- 
ors was  toestablish  such  conspiracy,  bnttliere 
was  no  evidence  adduced  sufficient  to  author- 
ize the  court  to  determine  even  prima  faete 
the  existence  of  any  such  conspiracy  in  Janu- 
ary, 1884.  Such  pi-ooF  was  a  necessary  pred- 
icate to  the  introduction  of  evidence  of  the 
acts  or  dec-iarations  of  the  defendants  against 
the  plaintiff. 

The  court  having  properly  refused  to  re- 
quire defendant  Fox  to  produce  the  books  of 
his  tirm,  it  was  not  error  to  restrain  counsel 
for  intervenors  from  commenting  upon  the 
failure  to  introduce  them  in  evidence  in  bis 
argument  to  the  jury. 

We  do  not  consider  it  necessary  to  deter- 
mine the  legal  effect  of  the  clause  in  ber 
grandfather's  will,  under  which  the  plaintiff 
claimed  the  fund  which  was  lent  to  defend- 
ants. Her  husband  received  the  lx>nds,  and 
sold  them  as  her  trustee;  and  of  him,  as  her 
trustee,  they  were  borrowed  by  the  partner- 
ship of  which  he  was  a  member.  The  de- 
fendants are  clearly  estopped  to  deny  the 
trust.  Poitis  y.  Cummings,  21  Tex.  265. 
It  is  true  that,  if  the  money  had  been 
lent  by  her  husband  as  her  tritstee  to  third 
parties,  he  would  have  been  the  proper  party 
to  bring  a  suit  for  its  recovery  in  the  event  of 
a  default  in  the  payment  of  the  debt.  But 
in  this  case,  be  being  the  payee  of  the  note, 
and  the  firm  of  which  lie  was  a  member  be- 
ing the  makers,  we  think  that,  when  suit 
became  necessary  to  seouru  the  debt,  the  wife 
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had  the  right  to  bring  it  in  her  own  name. 
Slie  was  the  sole  existing  beneficiary  of  the 
fund.  The  defendants  bad  expressly  agreed 
to  repay  it  for  her  use.  If  the  husband,  as 
her  trustee,  could  have  sued  liis  firm  for  the 
recovery  of  the  debt,  it  would  have  been  un- 
reasonable to  require  her  to  await  his  action 
when  it  became  evident  that  the  firm  was 
insolvent,  and  there  was  danger  of  losing  the 
fund.  Under  such  a  state  of  iacta,  a  rule 
which  wonld  deny  her  the  right  to  sue  for 
and  recover  the  money  would  Im  an  anomaly 
in  our  system  of  jurisprudence,  in  wlilcli  le- 
gal and  equitable  demands  are  enforced 
through  the  same  metliods  of  procedure.  It 
may  be  that  the  money  should  not  be  paid 
into  her  hands,  but  this  should  be  no  obsfaide 
to  her  prosecuting  the  case  to  judgment. 
The  court,  in  exercise  of  itsequitxble  powers, 
has  authority  to  direct  tliat  it  shall  be  paid  on- 
ly to  a  trustee  wlio  shall  have  given  bond 
to  secure  the  administration  of  tlie  fund  in 
accordance  with  the  terms  of  the  bequest. 

Appellants  insist  that  the  judgment  is  er- 
roneous in  so  far  as  it  allows  plaintiff  a  re- 
covery for  the  interest  on  the  money  derived 
from  the  sale  of  the  bonds.  It  is  settled  law 
in  this  state  that  interest  derived  from  a  loan 
of  money,  the  separate  property  of  the  wife, 
belongs  to  the  community  estate.  Braden  v. 
Gose,  57  Tex.  37.  It  is  contended  that  the 
rule  applies  in  this  case,  and  tliat  the  interest 
was  community  property  of  Ferrill  and  his 
wife,  and  subject  to  the  payment  of  his  debts, 
and  that,  therefore,  there  should  have  been 
no  recovery  for  the  interest  as  against  his 
creditors.  The  court  concur  in  the  opinion 
that  appellants'  contention  cannot  be  main- 
tained, and  we  agree  substantially  in  tlie  re- 
sult, thai  the  judgment  is  in  this  particular 
correct.  As  to  the  grounds  of  that  conclu- 
sion, we  are  not  in  accord.  One  opinion  is 
(hat  it  is  the  income,  and  not  the  corpus,  of 
the  fund  that  was  bequeatlied  to  the  plaintiff 
by  her  grandfather,  and  tliat,  tlierefore,  the 
interest  on  the  money  comes  literally  within 
the  definition  of  "separate  property, "  as  given 
in  the  statute;  tliat  is  to  say,  that  the  income 
of  the  fund  is  acquired  directly  "by  devise." 
Hot.  St.  art.  2851 .  The  other  opinion  is  that 
when  the  husband  borrows  the  money  of  the 
wife,  and  agrees  to  pay  her  interest,  the  ef- 
fect of  thecontract  is  to  malce  the  interest 
ber  separate  property.  Hall  v.  Hall,  52  Tex. 
294.  When  the  note  was  given  upon  which 
the  suit  was  brought,  the  debts  due  to  intei^ 
venors  did  not  exist,  so  that  the  immediate 
rights  of  creditors  are  not  involved  in  the  ques- 
tion. 

The  court  charged  the  jury,  in  eifect,  tliat 
if  the  consideration  of  the  note  sued  on  by 
plaintiff  was  the  community  property  of  her- 
self and  husband,  or  if  the  debt  was  fictitious, 
tbey  should  find  for  interveiiors.  The  jury 
were  further  instructed,  in  substance,  that  if 
the  debt  upon  which  the  suit  was  brought 
was  real,  and  belonged  to  the  plaintiS  as  her 
separate  property,  and  that  if  the  attachment 
was  sued  out  not  only  for  the  purpose  of  col- 
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lecting  the  debt,  but  also  with  tlie  intent  to 
hinder,  delay,  or  defraud  the  creditors  of 
Ferrill  &  Fox,  they  should  also  find  for  lnte> 
Tenors.  In  these  instructions  there  is  notli- 
ing  of  which  appellants  have  the  right  to 
complain,  l^or  is  there  any  omission  which 
rendered  the  additional  charges  aslied  by  them, 
and  refused  by  the  court,  either  necessary  or 
proper.  The  proposition  in  the  fourth  spe- 
cial instruction  refused  by  the  court,  that  if 
the  plaintiff  "used  or  permitted  said  note  to 
be  used  as  a  means  of  hindering,  delaying,  or 
defrauding  the  creditors  of  Ferrill  &  Fox, 
*  *  *  and  that  plaintiff  knew  that  such 
notes  were  so  used,  or  about  to  be  used,  or  had 
knowledge  of  facts  sufficient  to  pot  her,  or 
the  person  acting  for  her,  upon  notice  of  such 
use,"  then  that  the  jury  should  find  lor  in- 
tervenors,  was  calculated  to  mislead  the  jury. 
In  view  of  the  proportion  between  th* 
amount  of  the  claim  and  tlie  valae  of  tite  do> 
fondants*  assets,  a  necessary  effect  of  tbie 
suing  out  of  the  attachment,  and  the  levy  up> 
on  the  stock  of  goods,  was  to  hinder  and  d*- 
lay  the  creditors  of  the  firm.  la  Blum  v. 
Scbram,  58  Tex.  524,  it  was  held  tliat  a  debt> 
or  may  confess  a  judgment  in  t&roT  of  bia 
creditors,  provided  the  purpose  was  merely 
to  secure  the  debt,  and  not  to  defraud  other 
creditors.  The  charges  which  were  approved 
in  that  case  gave  the  jury  distinctly  to  un- 
derstand that  the  mere  fact  that  the  confes- 
sion of  judgment  tended  to  delay  other  cred- 
itors would  not  avoid  the  judgment,  provid* 
ed  the  intent  was  merely  to  secure  the  debt. 
A  char)(e  in  any  such  case  which  does  not 
cleai-ly  present  this  distinction  is  misleadiag, 
and  should  not  be  given . 

The  fifth  special  charge  asked  by  interven- 
ors  was  also  properly  refused.  It  is  as  fol- 
lows. "The  jury  are  instructed  that  it  is  not 
enough  that  plaintiff  should  have  a  valid  de- 
mand against  Ferrill  &  Fox,  and  a  right  to 
sue  and  attach  thereon  as  against  them,  but 
she  must,  in  tlie  collection  of  her  demand,  so 
act  as  not  to  unjustly  or  wrongfully  injure 
the  rights  of  other  creditors,  or  to  wrongful- 
ly hinder,  delay,  or  defraud  them  in  the  col- 
lection of  their  demands.  If,  then,  you  b^ 
lieve  from  the  evidence  that  plaintiff  in  per« 
son,  or  through  her  said  husband,  employed 
counsel  in  this  case  to  institute  suit  tqjainst 
Ferrill  &  Fox,  and  to  sue  out  a  writ  of  at- 
tachment, wilh  intent  to  levy  same  upon 
partnership  property  of  Ferrill  &  Fox,  and 
that  she  did  sue  out  and  levy  said  writ  upon 
said  property  at  the  request,  instigation,  or 
for  the  benefit  of  said  Ferrill  &  Fox,  or  either 
of  them,  and  that  plaintiff,  or  the  person  act- 
ing fur  her,  at  the  time,  knew  that  she  would 
thereby  obtain  an  unjust  preference  over  the 
other  creditors  of  Ferrill  &  Fox,  and  enable 
her  tu  carve  out  of  the  partnership  property 
of  said  Ferrill  &  Fox  more  than  sufficient  to 
pay  her  debt,  or  to  enable  them  to  hinder,  de- 
lay, or  defraud  the  other  creditors  of  Ferrill 
&  Fox,  or  any  one  of  them,  the  preference 
lien  they  acquire  will  be  void  as  to  such  cred- 
itors, and  you  will  Qnd  for  interveners." 
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Mach  of  this  construction,  we  think,  was 
calculated  to  mislead  the  jary.  The  propo- 
sition that  plaintiff,  in  suing  out  her  attach- 
ment, must  "so  act  as  not  to  unjustly  and 
wrongfully  injure  the  rights  of  other  credit- 
ora,"  etc.,  is  objectionable  because  the  jury 
were  left  to  conjecture  what  she  might  law- 
fully do.  The  meaning  to  be  given  to  the 
words  "unjustly"  and  "wrongfully"  is  not 
defined.  The  charge  would  also  liave  author- 
ized the  jury  to  Hnd  the  altacliment  void  if 
they  believed  that  defendant  Perrill  placed 
the  note  in  the  hands  of  the  attorney  for  col- 
lection, contemplating  that  an  attachment 
would  be  sued  out  to  secure  it,  if  they  also 
l>elieved  that  the  attorney  knew  that  the  pro- 
cedure would  result  in  a  sacrifice  of  the  part- 
nership property.  What  meaningcoulU  have 
been  given  to  the  phrase,  "and  enable  her  to 
carve  out  of  the  partnership  property  of  Perrill 
ft  Fox  more  than  su£Bcient  to  pay  her  debt," 
other  than  this,  we  do  not  see.  The  goods 
Vere  sold,  and  the  proceeds  paid  into  the 
bands  of  the  clerk  of  the  court,  and  there  was 
no  evidence  that  anything  else  was  contem- 
plated. She  could  only  get,  in  any  event,  the 
amount  of  her  debt.  If,  as  seems  to  os,  the 
phrase  was  calculated  to  convey  to  the  minds 
of  the  jury  the  idea  that  the  fact  that  the  at- 
tachment was  likely  to  result  in  a  SHcrifice  of 
the  property  of  the  defendants  constituted, 
either  of  itself  or  in  connection  with  other 
facts,  a  ground  for  holding  it  void,  it  was 
clearly  Improper.  If  it  did  not  mean  this,  it 
bad  no  applicability  to  the  evidence,  and  for 
that  reason  the  charge  was  properly  refused. 

It  is  farther  complained  that  the  court 
erred  in  instructing  the  jury,  in  the  event 
they  found  for  plaintiff,  to  find  for  her  not 
only  the  principal  of  the  note,  but  also  Inter- 
est and  attorney 's  fees.  Thee vidence  showed 
that  the  money  was  originally  loaned  at  a 
usurious  rate  of  interest,  and  there  is  no  ques- 
tion bat  that,  if  the  defendants  had  tiled  a 
plea  of  usury  verified  by  affidavit,  that  plea 
should  have  prevailed.  Waiving  the  ques- 
tion whether  interveners  could  have  availed 
themselves  of  this  defense,  it  is  sutlicient  to 
say  that  they  did  not  plead  it.  The  defense 
of  usury  must  be  interposed  by  special  plea 
under  oath.  Rev.  St.  art.  2981.  The  note 
stipulated  that  the  makers  should  pay  attor- 
ney's fees  in  the  event  suit  should  be  brought 
for  the  recovery  of  the  debt.  Upon  the  in- 
stitution of  the  suit,  they  became  a  part  of 
the  indebtedness.  They  were  set  np  in  the 
petition,  and  included  in  the  amount  for 
which  the  writ  of  attachment  issued.  Why 
the  plaintiff  was  not  entitled  to  recover  them, 
if  she  recovered  at  ail,  we  do  nut  see. 

The  verdict  of  the  jury  was  as  follows: 
"We,  the  jury,  render  a  verdict  in  favor  of 
plaintiff.  [Signed]  J.  D.  Kennkdt,  Fore- 
man;" and  it  is  insisted  that  this  verdict 
was  not  responsive  to  all  the  issues  presented 
by  the  pleading,  and  therefore  did  not  war- 
rant the  judgment.  The  defendants  inter- 
posed no  defense  to  the  action.  The  court, 
in  its  charge,  after  stating  the  issues  between 


the  plaintiff  and  interveners,  instructed  the 
jury,  in  effect,  that  if  they  found  that  if  the 
note  sued  on  represented  a  real  debt,  and  th.it 
it  was  the  separate  property  of  the  plaintiff, 
and  that  the  attachment  was  sued  out  for 
the  purpose  of  collecting  the  debt,  and  not 
of  delaying  and  defrauding  creditors,  they 
should  find  for  the  plaintiff.  On  the  other 
band,  they  were  charged  to  And  for  interven- 
ers if  the  debt  were  Octitious,  or  did  not  be- 
long to  plaintiff,  or  if  the  attachment  was 
sued  out  with  intent  to  defraud  creditors. 
In  the  light  of  these  instructions,  the  mean- 
ing of  the  verdict  is  clear.  It  is  a  finding  in 
favor  of  plaintiff  against  interveners  for  the 
whole  of  the  demand  claimed  in  her  petition, 
and  that  the  writ  of  attachment  was  not  fraud- 
ulently issued.  There  is  no  error  in  the  judg- 
ment, and  it  is  aflarmed. 


Bebbt  tt  al.  9.  Davis  et  al. 

(Supreme  Court  (if  Texas.    Hay  6, 1800.) 

aABXIBHHIXT--JUDOHEirT— JdSISDIOIIOX — COSn 

— Intebbst. 

1.  Where  the  eamlshee  and  the  plaintiff  are 
both  residents  of  the  state,  and  process  is  person- 
ally served  on  the  garnishee,  who  admits  an  in- 
debtedness to  the  defendant,  the  fact  that  the  lat- 
ter is  a  non-rosident,  and  is  cited  only  by  pnblioa- 
tion,  does  not  deprive  the  oourt  of  jurisdiction  to 
render  a  judgment  against  the  defendant  that  wHl 
bind  the  fund  in  the  garnishee's  hands. 

2.  A  garnishee  who  permits  costs  to  aeemnn- 
late  upon  a  judgment  rendered  against  him  cannot 
charge  his  creditor  with  snch  costs. 

8.  A  debtor  who  has  paid  part  of  his  debt  la 
satisfaction  of  a  judgment  rendered  against  him 
as  garnishee  is  lutble  for  interest  on  the  residne 
from  the  date  of  the  judgment  in  garnishment. 

4.  Where  a  defendant  admits  indebtedness  in 
a  certain  amount,  of  which  he  has  made  no  tender 
before  suit,  it  is  error  to  renderjadgment  tor  a  less 
amount,  and  to  apportion  the  costs. 

Appeal  from  district  court,  Travis  county. 
Peeler  ct-  Peeler,  for  appellants.    8?uelu  ifr 
8heek9,  for  appellees. 

Statton,  C.  J.  Appellees  were  indebted 
to  appellants  in  the  sum  of  $266.80  for  mer- 
chandise, which  was  due  on  December  8, 
1888.  On  October  18,  1888.  Heidenheimer 
ft  C!o.  brought  suit  against  appellants,  in  jus- 
tice's court  In  Galveston  county,  to  recover 
0168.65  claimed  to  be  due  from  them.  In 
that  proceeding  a  writ  of  garnishment  was 
sued  out  and  served  on  appellees,  on  which 
they  answered  they  were  Indebted  to  appel- 
lants as  claimed  in  this  action.  Appellants 
were  residents  and  citizens  of  the  state  of 
Virginia;  but  appellees,  as  well  as  Heiden- 
heimer ft  Co.,  were  residents  of  Texas.  Ap- 
pellees, having  answered  as  stated,  and  ap- 
pellants having  been  cited  by  publication  on 
March  18,  1889,  a  judgment  was  rendered  in 
favor  of  Heidenheimer  &  Ca  against  appel- 
lees, as  garnishees,  for  9174.75  and  coats  of 
suit,  all  of  which  aggregated  S193.40.  Exe- 
cution issued  on  that  judgment;  and,  to  sat- 
isfy it,  appellees,  on  April  5,  1889,  paid 
$210.70.  which  Included  judgment,  interest, 
and  costs.    Appellants  were  not  cited  to  an- 
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Bwer  in  the  suit  bronght  against  them  by 
Heidenheimer  otherwise  than  by  publication, 
and  did  not  appear.  This  action  was  brouglit 
by  appellants  to  recover  from  appellees  the 
value  of  the  merchandise  sold,  with  interest 
from  January  1,  1889,  as  though  no  part  of 
it  bad  been  paid  under  the  proceedings  in  gnr- 
nlsbment  referred  to.  In  their  pleadings, 
appellees  set  up  the  matters  referred  to  in  de- 
fense, so  far,  of  the  action,  but  admitted  a 
balance  of  $64.40  to  be  due;  and,  this  ten- 
dered, a  judgment  was  rendered  in  favor  of 
appellants  for 856.10,  and  forS10.85as  costs, 
hut  all  other  costs  were  adjudged  against 
them. 

It  is  admitted  that  the  proceedings  in  gar- 
nishment were  regular,  but  It  is  stated  that 
the  claim  of  Heidenheimer  ft  Go.  was  on  an 
unliquidated  demand.  There  is  no  claim, 
however,  that  the  debt  which  they  sought  to 
recover  was  not  of  such  character  as  to  make 
attachment  or  garnishment  proper  writs  fur 
its  enforcement.  It  is  claimed,  however,  that 
on  service  by  publication  only,  the  court  had 
not  jurisdiction  to  render  a  judgment  in 
favor  of  Heidenheimer  &  Co.  or  against  the 
garnishees.  The  court  below  held  that  the 
proceeding  in  garnishment  was  in  the  nature 
of  a  proceeding  in  rem,  which  gave  the  court 
jurisdiction  to  render  a  judgment  against  ap- 
pelliints,  and  the  garnishees  disposing  of  the 
fund  in  the  bands  of  the  latter;  and  in  this, 
we  think,  there  was  no  error.  Appellees 
were  residents  of  this  state,  and  indebted  to 
appellants;  and  in  such  cases  it  is  held  that, 
by  garnishment  on  the  debtor,  judgment  may 
be  legally  rendered  against  him  tliat  wiU 
bind  the  funds  in  his  bands,  although  bis 
creditor  was  a  resident  of  another  state,  and 
not  cited  otherwise  than  by  publication.  The 
following  cases  will  illustrate  the  application 
of  the  rule:  Brashear  v.  West,  7  Pet.  620; 
Haltingly  v.  Boyd,  20  How,  128;  Sawyer  v. 
Thompson,  4  Post.  (N.  H.)  510;  Young  v. 
Koss,  11  Fost.  (N.  H.)  201;  Tingley  v.  Bale- 
man,  10  Mass.  345;  Nye  v.  Liscombe,  21 
Pick.  264;  Ersklne  v.  Staley,  12  Leigh, 
406;  Lovejoy  v.  Albee,  83  Me.  417;  Wheat 
V.  Bailroiid  Co.,  4  Kan.  370;  Jones  v. 
Comings,  6  N.  H.  498;  Lawrence  v.  Smith. 
45  N.  H.  538;  Baxter  v.  Vincent,  6  Vt. 
614;  Cronin  v.  Foster,  13  B.  I.  196.  The 
rule  was  recognized  in  Haggerty  v.  Ward, 
25  Tex.  144.  In  that  case,  however,  the 
plaintiffs  and  defendant  were  both  non-resi- 
dents of  the  state,  and  there  was  no  answer 
by  the  garnishee  showing  indebtedness,  or 
other  fact  that  would  fix  liability  on  him. 
Service  on  the  defendant  was  only  by  publi- 
cation, and  scire  facias  to  the  garnishee  was 
served  in  the  same  manner;  and,  under  that 
state  of  facts,  it  whs  held  that  the  court  bad 
not  acquired  jurisdiction  to  enter  a  judgment 
against  the  defendant  subjecting  anything 
that  may  have  been  in  the  bands  of  the  gar- 
nishee to  payment  of  the  debt.  In  the  case  be- 
fore us  the  garnishees  were  duly  cited,  re- 
sided in  this  stale,  and  had  answered  show- 
ing their  indebtedness  to  appellants  in  a  sum 


larger  than  necessary  to  satisfy  the  claim  of 
Heidenheimer  &  Co.,  before  judgment  was 
rendered  in  favor  of  the  latter. 

Appellees  having  admitted  an  indebted- 
ness of  S64.40,  and  tendered  this,  we  see  no 
good  reason  why  the  court  below  rendered 
judgment  for  a  less  sum,  or  apportioned  the 
costs.  If  the  balance  due  appellants  had 
been  tendered  before  this  action  was  brought, 
then  appellees  should  have  been  relieved 
from  costs;  but,  as  this  was  not  done,  they 
were  liable  for  the  costs  of  the  suit. 

It  is  claimed  that  appellants  were  entitled 
to  more  than  appellees  admitted  to  be  due, 
and  this  arises,  perhaps,  out  of  a  claim  for 
interest.  The  claim  of  appellants  would 
have  borne  interest  from  January  1,  1889. 
Appellees,  however,  would  not  be  liable  for 
interest  after  writ  of  garnishment  was  served 
upon  them  until  judgment  was  rendered 
against  them;  for  until  that  time  they  had 
no  right  to  pay  either  party.  When  the  writ 
of  garnishment  was  served  does  not  appear, 
but  the  inference  from  the  record  is  that  it 
was  served  before  the  claim  bore  interest. 
From  March  18, 1889,  appellees  could  legally 
have  paid  to  appellants  the  balance  due  them; 
and  tliat  ought  to  bear  interest  from  that  date. 
If  no  interest  had  accrued  when  the  garnish- 
ment was  served,  that  balance  was  $73.40 
less  the  costs  of  the  garnishment  proceeding, 
and  for  that  sum,  with  interest  at  the  rate  of 
8  per  cent,  per  annum  until  judgment,  appel- 
lants were  entitled. 

If  appellees  permitted  costs  to  accumulate 
under  the  judgment  rendered  against  them 
in  favor  of  Heidenheimer  &  Co.,  they  are 
not  entitled  to  that  in  settlement  with  nppel> 
lants. 

The  facts  are  not  stated  in  the  record, 
which  would  enable  this  court  to  render  a 
judgment  such  as  should  be,  for  it  is  evident 
that  some  costs  accruing  on  the  judgment  iu 
favor  of  Heidenheimer  &  Co.  against  appel- 
lees after  its  rendition  diust  have  been  al- 
lowed to  appellees.  The  judgment  will  be 
reversed,  and  the  cause  remanded,  when  the 
court  below  will  be  able  to  ascertain  the 
facts  necessary  to  the  rendition  of  a  proper 
judgment. 


Meusbbacb  «.  Haxff  tt  oL 

{Supreme  Court  cf  Texas.    May  6, 1890.) 

LiKiTATiON  or  AcnoNS — Assionmknts  fob  BeKi- 

FIT  OF  CbEDITOBB. 

An  assignment  for  the  benefit  of  creditors 
does  not  suspend  the  runnlne  of  the  statute  of  lim- 
itations against  a  matured  debt  mentioned  in  the 
assignment  during  the  time  the  estate  remains  in 
the  hands  of  the  assignee,  since  the  assignment 
does  not  interrupt  the  creditor's  right  of  action; 
but  the  statute  will  run  against  such  debt  from  the 
date  of  the  assignment 

Appeal  from  district  court,  Bexar  county. 
Geo.  C.  Altgelt,  for  appellant.    Simpson  dk 
James,  for  appellees. 

Statton,  G.  J.  This  Is  ail  agreed  case, 
from  which  it  appears  that  appellees  were 
the  holders  of  notes  now  sued  on,  which  bad 
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matariBd  prior  to  October  8,  1884.  Tbis  ac- 
tion wag  broiight'February  13, 1889;  and  ap- 
pellant pleaded  limitatiou  of  four  years  in  bar 
of  the  action,  which  the  court  below  refused 
to  sustain.  To  avoid  the  defense  of  the  stat- 
ute of  limitation,  it  was  shown  that  on  Octo- 
ber 8,  1884,  appellant  made  an  assignment 
under  the  statute  of  all  his  property  for  the 
benefit  of  his  creditors,  naming  theui,  among 
whom  were  appellees.  The  deed  of  assign- 
ment also  mentioned  the  notes  sued  on,  and 
contained  the  following  clanse:  "That  the 
partv  of  the  second  part  [meaning  the  as- 
signee] shall,  hy  public  or  private  sale,  at  his 
discretion,  dispose  of  all  property,  collect,  sue 
for,  and  effect  compromises  for,  all  debts  due 
party  of  the  first  part,  [uieaning  Meuselxich,] 
which  sliall  be  at  his  discretion.  He  [mean- 
ing the  assignee]  shall  also  convert  all  assets 
into  cash  as  speedily  as  it  can  be  done  by  him, 
and,  as  soon  as  the  proceeds  are  realized,  after 
paying  expenses  attending  the  execution  of 
this  trust,  pay  the  creditors  off  according  to 
the  list  of  creditors  hereto  attached,  and 
made  a  part  of  this  instrument,  their  re- 
spective demands,  without  any  preference 
ainong  them."  It  was  further  agreed  "that 
up  to  the  date  of  the  trial  the  assignee  had  not 
disposed  of  sdl  the  property  of  the  assignor, 
nor  converted  same  into  cash;  that  In  July, 
1886,  the  assignee  paid  a  dividend,  which 
is  credited  in  plaintiff's  petition,  and  in  the 
Judgment  rendered  below.  And  it  is  further 
agreed  that  the  sole  issue  of  law  arising  on 
this  appeal  is  whether  or  not  the  clause  con- 
tained in  the  deed  uf  assignment  above  quoted 
is,  in  connection  with  the  aliove  facts,  sum- 
cient  to  take  plaintiff's  debt  out  of  the  stat- 
ute of  limitations;  the  same  being  otherwise 
biirred,  and  the  plea  of  limitation  having  l>een 
duly  inter()osed  by  appellant;  and,  if  the  same 
is  not  sutflcient  to  that  end,  then  the  judg- 
ment may  be  reversed,  and  rendered  for  the 
appellant;  otherwise  tlie  same  may  be  af- 
firmed." 

The  statutes  provide  that  "there  shall  be 
commenced  and  prosecuted  within  four  years 
after  the  cause  of  action  shall  have  accrued, 
and  not  afterwards,  all  actions  or  suits  in 
court  of  the  following  description;  (1)  Ac- 
tions for  debt,  where  the  indebtedness  is  evi- 
denced by  or  founded  upon  any  contract  in 
writing."  Rev.  St.  Tex.  1879,  art.  8205. 
This  statute  is  applicable  to  the  case  before 
us,  and  the  action  was  clearly  barred  unless 
the  facts  above  stated  relieve  it.  It  is  unnec- 
essary to  consider  whether  the  recognition  of 
the  debt,  and  provision  made,  through  the 
assignment  deed,  to  pay  it,  would  operate  as 
a  sufficient  acknowledgment  of  the  debt  to 
prevent  the  operation  of  the  statute  prior  to 
the  date  of  that  instrument;  for,  if  that  be 
conceded,  more  than  four  years  elapsetl  after 
that  instrument  was  executed  before  this  ac- 
tion was  brought,  and  tlie  action  is  clearly 
barred,  unless,  as  contended  by  appellee,  the 
provision  of  thb  instrument  quoted  prevented 
the  running  of  the  statute  so  lung  as  the  es- 
tate vesting  in  the  assignee  was  not  fully  ad- 


ministered.   If  payment  of  a  part  of  a  debt 

could  be  given  the  same  effect  as  a  new  prom- 
ise to  pay,  which  may  be  implied  from  an 
imequi vocal  acknowledgment  in  writing  of 
the  justice  of  a  debt,  we  see  no  reason  why 
the  direction  to  the  assignee  to  pay,  and  his 
payments  made  from  time  to  time,  should 
not  be  given  the  same  effect  as  though  the 
payments  bad  been  made  by  the  debtor  di- 
rectly. Payment  of  a  part  of  a  debt,  how- 
ever, under  the  statutes  of  this  state,  do  not 
avoid  the  l>ar  of  the  statute;  nor  are  such 
payments  the  acknowledgment  of  the  justice 
of  the  debt,  or  promise  to  pay  it,  which  will 
have  that  effect.  The  purpose  of  the  deed 
of  assignment  was  to  vest  in  the  assignee, 
for  the  beneBt  of  creditors,  the  property  as- 
signed; but  we  do  not  see  bow  that  can  lie 
construed  into  a  subsequent  promise  to  pay 
the  debts,  nor  into  a  sulisequent  acknowledg- 
ment of  their  justice.  It  was  a  recognition 
at  the  time  of  the  existence  of  such  claims, 
and  a  direction  to  the  assignee  to  apply  the 
proceeds  of  the  property  conveyed  to  him  to 
their  payment,  but  nothing  more.  Tbis  in 
no  manner  suspended  the  right  of  appellees 
to  sue  upon  their  claims,  although  it  may  have 
taken  from  them  the  right  to  subject  the 
property  in  the  itandsof  the  assignee,  through 
execution,  to  their  payment.  The  same 
causes  of  action  made  the  foundation  of  this 
action  had  accrued  before  the  assignment  was 
made,  and  continued  every  hour  afterwards; 
but,  when  four  years  elapsed  after  that  in- 
strument was  executed,  it  is  too  clear  that  the 
sUitute  gave  appellant  the  right  to  urge  lim- 
itation as  a  bar.  The  right  of  action  was 
never  suspended,  but  at  all  times  might  have 
been  exercised,  and  judgment  obtained  under 
it  enforced  against  any  property  of  appellant 
not  assigned,  subject  to  the  paymeut  of  his 
debts.  The  action  was  clearly  barred,  and 
judgment  should  have  rendered  for  appellant; 
and  the  judgment  will  therefore  be  reversed, 
and  here  so  rendered.    It  is  so  ordered. 


Felioait  FiKE  Ins.  Co.  t».  Tkot  Co-op. 

Ass'n. 

{Supreme  Court  of  Texas.    May  8, 1890.) 

FiRB  IKSUBAUCE— Action  on  Fouot— iMSTsno- 

TldNS. 

1.  In  an  action  on  a  policy  of  fire  Inanranoe 
which  exempts  the  company  from  liability  for  fire 
caused  by  a  hurricane,  and  provides  that,  if  tba 
insored  buildinff  shall  fall  except  as  the  result  of 
a  flre,  the  insurance  shall  oease,  the  jury  should 
be  instructed  that  the  burden  of  proof  Is  on  the 
plaintiff  to  show  by  the  preponderance  of  evidence 
tint  tbe  fire  was  not  oansed  by  hurricane,  or  br 
the  fall  of  tbe  buildinf;. 

i.  Where  such  policy  is  attached  as  an  exhibit 
to  the  petition,  the  jury  should  be  Instructed  to 
find  for  the  defendant  if  they  believe  from  tbe 
evidence  Uiat  the  fire  was  oansed  by  a  hurricane, 
though  the  answer  does  not  expressly  allege  that 
tbe  fire  was  so  caused,  since  that  point  Is  put  In 
issue  by  the  general  deniaL 

Appeal  from  district  court.  Bell  county. 
Shepard  &  Miller,  for  i^ipellant,)  ^itfon- 
Uith  <&  Furman,  for  appellee.        '^^^ 
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Statton,  G.  J.  This  action  was  brought 
by  appellee  on  two  policiea  of  Insurance  eoT- 
ering  risks  on  store-hoase  and  merchandise. 
The  petition  alleged  the  destruction  of  the 
property,  and  th^  policiea  were  made  exhib- 
its. Each  policy  contained  the  following 
provisions:  "Jl)  This  company  shall  not  be 
liable  for  any  loss  or  damnge  by  Are  caused 
by  means  of  a  hurricane;  (2)  if  the  building 
shall  fall  except  as  the  result  of  a  Ore,  all  in- 
surance of  tills  company  on  it  or  its  contents 
shall  immediately  cease  and  determine."  The 
fire  occurred  during,  or  immediately  follow- 
ing, a  severe  hiirricanp.  which,  at  least  par- 
ti^ly,  blew  the  house  down;  and  there  was 
evidence  tending  strongly  to  show  that  the 
tire  had  its  origin  in  the  breaking  of  a  lamp 
by  falling  timbers. 

The  provisions  of  the  policy  above  noticed 
are  exceptions  to  the  general  liabili'ty  as- 
sumed by  appellant,  and  the  petition  should 
have  averred  that  the  fire  did  not  occur  from 
qne  of  the  excepted  causes.  This  was  nec- 
essary to  show  a  cause  of  action,  for  the  com- 
pany did  not  insure  against  loss  resulting 
from  a  fire  Ciiused  by  a  hurricane;  nor  were 
its  policies  binding  at  all  for  a  loss  caused 
by  Are  occurring  after  the  fall  of  the  house, 
unless  the  fall  was  caused  by  fire,  for  tlie 
parties  had  coutracted  that  in  that  event  the 
contract  of  insurance  should  not  longer  be 
operative.  The  answer  alleged  that  the  house 
had  been  blown  down  by  hurricane  before 
the  tire  occurred,  but  did  not  expressly  allege 
that  the  fire  was  so  caused,  and  that  tlie  com- 
pany, for  this  reason,  was  not  linble.  The 
burden  of  proof  was  on  the  plaintiiT  to  show 
not  only  th.it  its  property  was  destroyed  by 
fire,  but  also  to  show  that  the  loss  occurred 
from  a  fire  which  the  defendant  had  insured 
against.  It  is  doubtful  if  the  petition,  even 
with  tite  policies  made  exhibits,  states  a  cause 
of  action;  but,  if  it  did,  it  certainly  could 
not  be  permitted  to  recover  witliout  proof 
necessary  to  support  it.  If  the  proof  showed, 
or  tended  to  show,  with  reasonable  certainty, 
that  the  house  was  blown  down,  and  after- 
wards destroyed  by  fire,  it  was  the  duty  of 
the  court,  as  was  done,  to  submit  to  the  jury 
whether  the  house  fell  from  some  other  cause, 
and  was  afterwards,  with  contents,  destroyed 
by  fire.  That  question  was  submitted,  and 
decided  by  the  jury  adversely  to  the  defend- 
ant; and  it  is  insisted  that  the  court  erred 
in  refusing  to  grant  a  new  trial  on  the  ground 
that  the  evidence  conclusively  showed  that 
the  bouse  was  blown  down,  and  afterwards 
destroyed  by  fire.  There  was  much  evidence 
tending  to  show  such  a  state  of  facts;  but, 
in  view  of  the  next  matter  to  be  noticed,  it 
is  not  now  necessary  to  pass  on  ^his  ques- 
tion. If  the  proof,  as  it  certainly  did,  tended 
to  show  that  the  fire  was  caused  by  hurri- 
cane, tlien  the  court  should  have  submitted 
that  issue  to  the  jury. 

Appellant  asked  the  following  instruction: 
"The  policy  in  this  case  provides  that  the  de- 
fendant shall  not  be  liable  for  any  loss  or 
damage  by  fire  caused  by  a  hurricane.    If 


you  believe  from  the  evidence  that  the  fire 
was  caused  by  a  hurricane,  then  you  will 
find  tot  the  defendant.  A  hurricane  is  a 
storm  or  wind,  of  extraordinary  violence,  suf- 
ficient to  throw  down  buildings," — which  was 
refused,  although  no  charge  on  that  subject 
had  been  given.  Oounael  for  appellee  jus- 
tify the  refusal  of  the  court  to  give  this 
charge  on  the  ground  that  the  pleadings  of 
the  defendant  did  not  raise  the  issue.  If  ap- 
pellee's petition  stated  a  cause  of  action  at 
all,  it  is  because  its  averments  amount  to  a 
statement  that  tlie  property  was  destroyed 
by  a  fire  which  came  witliinthe  risks  assumed 
by  appellant,  and  the  general  denial  put  that 
in  issue;  and  the  charge  should  have  been 
given. 

The  court  further  erred  in  not  instructing 
the  jury  that  the  burden  of  proof  was  upon 
the  plaintiff  to  show  by  preponderance  of 
evidence  that  the  Are  was  not  caused  by  the 
fall  of  the  building,  nor  by  hurricane.  Such 
a  charge  was  requested  and  refused,  when 
there  was  evidence  which  madesuch  a  charge 
proper.  The  charge  given  informed  the  jury 
if  they  found  "that  the  building,  as  such,  was 
not  destroyed  by  wind,  but  was  destroyed  by 
fire,  tlieu  you  will  find  for  plaintiff."  This 
was  not  the  law  of  the  case  made  by  plain- 
tiff's pleadings,  if  they  made  a  case  at  all. 
The  policies  made  parts  of  the  petition 
showed  what  risk  appellant  assumed  and 
what  it  did  not,  and  there  was  much  evidence 
tending  to  show  that  the  loss  occurred  from 
causes  which  would  not  fix  liiibility  on  ap- 
pellant. For  the  reasons  stated  tlie  judg- 
ment will  be  reversed,  and  the  cause  re- 
manded. 


Frost  v.  Deutsch  et  al. 
{Supreme  Court  <tf  Teocaa.    May  9, 1890.) 
Factor's  Lien — Chattel  UoRTOAaE.' 
A  merctiant  who  has  made  advances  on  wool 
which  he  expeuts  to  buy  acquii-es  no  riKht  thereto, 
before  Its  delivery  to  him,  as  against  a  mortgagee 
of  .the  owner:  the  wool  being  all  the  time  in  pos- 
session of  a  third  party. 

Appeal  from  district  court,  Bexar  county. 
Ogden  &  Johnson,  for  appellant.    Benin* 
(&  Smith,  for  appellees. 

Acker,  J.  Robert  Clark  owned  a  herd  of 
sheep,  and  on  the  10th  day  of  August,  1881, 
placed  them  in  possession  of  C.  Buttran  un- 
der a  contract  for  five  years,  by  the  terms  of 
which  Buttran  was  required  to  defray  all  ex- 
penses of  keeping  the  sheep,  shearing  and 
marketing  the  wool,  whicli  he  was  to  deliver 
to  Sam  C.  Bennett,  at  his  warehouse  in  San 
Antonio,  to  be  sold  by  him,  and  the  proceeds 
equally  divide<l  between  Clark  and  Buttran. 
In  Noveml)er,  1885,  Bennett  went  out  of 
business,  liaving  then  advanced  to  Clark  four 
or  five  hundred  dollars;  and,  on  the  llth  day 
of  that  month,  Buttran  mortgaged  the  entire 
wool  on  the  sheep  to  T.  C.  Frost,  to  secure 
the  payment  of  about  $746  advanced  by  Frost 
to  him,  and  for  whicli  he  and  Bennett  exe- 
cuted their  note  to  Frost.    The  mortgage  to 
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Frost  was  never  registered.  On  the  28d  day 
of  January,  1886,  Clark  executed  his  note  to 
Deutsch  &  Co.  for  $600,  to  secure  the  pay- 
ment of  which  he  at  the  same  time  executed 
a  chattel  mortgage  on  his  half  interest  in  the 
wool,  which  was  duly  registered,  and  of  which 
Frost  was  actually  notified.  The  wool  was 
delivered  to  Frost,  and  he  notified  Deutsch  & 
Co.  of  its  receipt.  He  afterwards  sold  the 
wool  for  about  $776.33,  and  reported  the  sale 
to  Deutsch  &  Co.,  but  afterwards,  on  notice 
from  Bennett,  refused  to  pay  Deutsch  &  Co. 
the  proceeds  of  Clark's  half  interest  in  the 
wool.  This  suit  was  brought  by  Deutsch  & 
Co.  against  Clark  on  his  note  and  mortgage, 
and  against  Frost,  to  recover  the  proceeds  of 
Clark's  half  interest  in  the  wool.  Clark  an- 
swered, admitting  the  execution  of  the  note 
and  mortgage,  and  liability  thereon,  and  join- 
ing in  plaintiff's  prayer  for  recovery  against 
Frost.  Frost  answered,  setting  up  the  trans- 
action between  him  and  Buttran  and  Bennett, 
admitting  the  receipt  and  sale  of  the  wool, 
and  alleged  that  the  proceeds  were  not  suffi- 
cient to  pay  the  amount  which  he  had  ad- 
vanced to  Buttran,  and  claimed  that  he  waa 
bound  to  account  to  Buttran,  and  indirectly 
to  Bennett,  for  the  entire  proceeds  of  the  wool. 
The  trial  without  a  jury  resulted  in  a  judg- 
ment against  Clark  for  the  amount  of  the 
note  and  interest,  and  against  Frost  for  half 
of  the  proceeds  of  the  wool  and  interest,  from 
which  Frost  prosecutes  this  appeal. 

The  12  assignments  of  error  all  relate  to 
the  failure  of  the  court  to  make  sundry  find- 
ings and  conclusions  in  support  of  the  theory 
contended  for  by  appellant,  that  Buttran's 
possession  of  the  sheep  at  the  time  Clark  exe- 
cuted the  mortgage  to  plaintiff  was  notice  of 
Bennett's  right  to  the  proceeds  of  Clark's 
half  interest  in  the  wool  by  virtue  of  his  ad- 
vancements to  Clark,  and  that  Frost  was  the 
factor  of  Buttran  and  Bennett,  and  was  bound 
to  account  to  them  for  the  proceeds  of  the 
wool.  These  contentions,  we  think,  might 
be  appropriately  disposed  of  by  the  statement 
that  Bennett  &  Buttran  were  not  parties  to 
the  suit.  The  only  questions  v,  ith  which  we 
have  to  deal  relate  to  the  respective  rights  of 
Frost  and  Deutsch  &  Co.  Under  the  author- 
ity of  Wells  v.  Littlefleld,  59  Tex.  656, 
Buttran's  possession  of  the  sheep  was  doubt- 
less notice  to  all  persons  of  his  rights  and  in- 
terests; but  we  do  not  think  the  proposition 
can  be  sustained  that  his  possession  was  also 
notice  of  Bennett's  claim  to  Clark's  half  in- 
terest in  the  wool.  Buttran's  interest  under 
bis  contract  with  Clark  was  recognized,  and 
not  interfered  with,  by  this  suit.  Bennett 
had  no  lien  by  contract,  and  could  not  have 
acquired  a  lien  as  a  factor  until  the  wool 
came  into  his  possession  us  such,  or  into  the 

rissession  of  some  one  as  his  representative. 
Wait,  Act.  &  Def.  302.  It  is  urged  that 
Buttran  was  the  representative  of  Bennett, 
and  held  the  wool  as  such,  but  we  think  the 
facts  fail  to  sustain  that  contention.  Buttran 
held  the  wool  for  himself,  and  as  agent  for 
Clark,  and  Bennett  could  acquire  no  rights 


as  a  factor  until  the  wool  was  delivered  into 
his  possession.  It  is  not  claimed  that  Clark's 
mortgage  to  Deutcb  &  Co.  was  not  In  all 
respects  valid.  Being  so,  the  wool  when  de- 
livered to  Frost  was  subject  to  it,  and  what- 
ever rights  and  obligations  he  acquired  and 
assumed  by  virtue  of  his  possesion  as  factor 
were  subordinate  to  plaintiffs^  rights  under 
their  mortgage.  We  are  of  opinion  that  the 
judgment  of  the  court  below  tB  correct,  and 
it  is  affirmed. 


Shobnick  et  al.  v.  Bennettt. 
(Supreme  Court  of  Texai.    May  9, 1890.) 

AppiU/ — Rbviev— Erbobs  Waitid. 
1,  Where  a  petition  states  a  good  cause  of  so- 
tlon,  and  the  defendant  makes  default,  he  cannot 
object  on  appeal  that  the  evidence  was  insnfflcient 
to  sustain  the  judgment. 

3.  Objection  to  the  admission  of  evidence  can- 
not be  made  for  the  first  time  on  appeaL 

Appeal  from  district  court,  Jones  county. 
A.  H.  Kirhy,  for  appellants.     Cockrell  (ft 
Cockrell,  for  appellee. 

Henkt,  J.  This  was  an  action  of  trespass 
to  try  title  brought  by  the  appellee  against 
the  appellants  George  Shornick  and  ijam 
Shornlck,  nnd  other  defendants  who  have  not 
appealed.  A  judgment  by  default  was  ren- 
dered against  appellants,  which  was  made 
final  against  them  and  the  other  defendants 
upon  a  trial  before  the  court  without  a  jury, 
for  the  land  in  controversy,  and  costs  of  suit. 
The  only  errors  assigned  relate  to  the  admis- 
sion of  certain  evidence  on  the  trial,  and  to 
the  insufficiency  of  the  evidence  to  sustain 
the  judgment.  Plaintiff's  petition  showed  a 
good  cause  of  action,  which  was  admitted  by 
the  default.  If  there  was  error  in  aiimitting 
evidence  at  the  trial,  appellants,  not  having 
then  objected  to  it,  cannot  be  heard  to  do  so 
now.     The  judgment  is  affirmed. 


OuLF,  G.  &  S.  F.  Bt.  Co.  «.  Dawkims. 

(Supreme  Court  of  Texas.    Hay  9, 18B0.) 

IClSTBR  AND  SbRTAITT — LlABILITT  POB  8BBVA2IT'S 
Nbouoenoe — iNBTBDOnOSni. 

1.  In  an  action  against  a  railroad  company  for 
personal  injuries  received  by  plaintiff  while  riding 
on  a  hand-car  which  was  furnished  by  the  company 
for  the  exclusive  purpose  of  carrying  its  employes 
to  and  from  their  woric,  and  on  which  such  em- 
ployes, without  the  knowledge  of  the  company's  of- 
ficers or  agents,  were  carrying  the  plaintiff  on  an 
errand  in  no  way  connected  with  the  business  of 
the  company,  it  is  reversible  error  to  instruct  the 
jurv  that  it  must  appear  from  the  evidence  that 
pluntifl  had  notice  of  the  company's  rules  against 
carrying  passengers  on  such  hand-car,  and  that  the 
company  cpuld  be  bound  by  the  acts  of  its  servants 
done  within  the  scope  of  their  apparent  authority, 
and  that  the  jury  might  take  into  consideratioa 
the  habitual  disregard  of  the  company's  rules,  by 
consent  of  its  otBoers  and  agents,  in  determining 
whether  such  rules  had  been  abandoned. 

2.  In  such  action  it  is  error  to  refuse  to  in- 
struct the  jury  that  the  burden  of  proof  Is  on  the 
plaintiff  to  show  that  such  employes  were  acting 
within  the  scope  of  their  authority,  and  that  if 
they  were  at  the  time  of  the  accident  using  the 
band-car  for  private  business  of  their  own,in  which 
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the  companv  had  no  interest,  then  they  were  not 
acting  within  the  scope  of  their  authority. 

Appeal  from  district  court.  Brown  county. 

Action  by  Dallas  Dawkins  against  the  Onlf, 
Colorado  &  Sanla  Fe  Railway  C!omptiny,  for 
personal  injuries.  FLiintiS  obtained  Judg- 
ment.   Defendant  appeals. 

J.  W.  Terry,  for  appellant.  HarreU  <ft 
Wilkinson,  for  appellee. 

Hbnbt,  J.    Appellee  was  seven  years  old 

at  the  time  of  his  Injury.  His  mother  was 
in  the  employ  of  one  Hennessy,  who  was  in 
charge  of  a  section  of  appellant's  road.  Hen- 
nessy was  going  to  Brown  wood  on  a  hand- 
car belonging  to  the  railroad  company,  and 
over  its  railway,  to  get  and  convey  to  Mrs. 
Dawkins,  the  mother  of  appellee,  some  prop- 
erty belonging  to  her;  and  appellee  was  taken 
along,  with  the  consent  of  his  mother,  to  point 
out  the  property.  On  the  way,  from  some 
unexplained  cause,  unless  it  was  from  his  fall- 
ing asleep,  appellee  was  thrown  from  the  car 
and  injured.  The  hand-car  was  provided  by 
the  railroad  company  for  the  purpose  of  cai^ 
rying  the  employes  of  the  company,  and  their 
tools,  to  and  from  the  work  of  the  men,  and 
for  no  other  purpose.  The  evidence  shows 
that  the  employes  of  the  defendant  railroad 
company,  who  had  charge  of  the  hand-car, 
bad  frequently  used  it  as  a  conveyance  to 
Blown  wood  when  going  there  upon  their  own 
business,  and  had  often  allowed  persons  not 
tonnected  with  the  company  to  ride  on  it, 
but  that  the  rules  of  the  company  forbade  its 
being  used  for  the  transportation  of  passen- 
gers, and  that  no  passenger  fares  were  ever 
paid.  Upon  the  verdict  of  a  jury,  judgment 
in  favor  of  plaintiff  for  $5,000  was  rendered. 

Appellant  complains  of  charges  given  by 
the  court  in  the  following  particulars:  "(1) 
That  it  must  appear  from  the  evidence  that 
plaintiff  had  notice  of  defendant's  rules 
against  passengers  being  carried  on  the  hand- 
car; (2)  that  the  defendant  would  be  bound 
by  the  acts  of  its  servants  done  within  the 
scope  of  its  apparent  authority;  (3)  that 
when  a  railroad  company  has  adopted  rules 
forbidding  the  use  of  certain  cars  by  passen- 
gers, but,  by  consent  of  ofScers  or  agents  au- 
thorized to  give  consent,  they  are  habitually 
disregarded,  the  jury  are  authorized  to  take 
such  action  of  said  company  into  considera- 
tion in  determining  whether  or  not  such  rules 
have  been  abandoned  or  relaxed  by  the  com- 
pany," 

We  do  not  think  that  any  of  these  charges 
were  warranted  by  the  facts  proven.  It  is 
clear  that  defendant  was  not  engaged  in  car- 
rying passengers  on  the  band-car,  and  that 
plaintiff  did  not  occupy  that  relation  to  the 
defendant  company.  The  effect  of  the  charge 
first  objected  to  was  to  make  appellee's  igno- 
rance of  defendant's  rules  upon  the  subject 
constitute  him  a  passenger.  There  is  noth- 
ing in  the  evidence  tending  to  show  that  de- 
fendant bad  ever  authorized  its  servants  wlio 
had  charge  of  the  hand-car  to  transport  pas- 
sengers upon  it;  nor  is  it  shown  tliat  any  per- 


son was  ever  carried  upon  it  as  a  passenger 
within  the  knowledge  of  any  agent  of  the 
company  except  those  employes  who  had 
charge  of  it  to  do  other  work,  and  who  wei-e 
themselves,  in  the  very  act,  guilty  of  a  viola- 
tion of  the  orders  of  the  corporation.  It  is 
evident  that  the  persons  carried  were  not  la 
any  respect  carried  as  passengers.  There  be- 
ing nothing  in  the  evidence  to  show  that  the 
carriage  of  plaintiff  was  apparently  by  the 
authority  of  the  defendant,  the  jury  should 
not  have  been  charged  as  if  there  was. 

As  the  evidence  showed  that  the  rules  of 
the  corporation  forbade  the  use  of  hand-cars 
by  passengers,  and  as  there  was  no  evidence 
tending  to  show  that  aAy  oflScer  or  agent  of 
the  company  except  such  as  were  intrusted 
with  the  car  to  do  their  own  work,  and  who 
were  themselves  guilty  of  the  violation  of 
such  orders,  had  notice  of  their  violation,  the 
court  should  have  given  the  following  in- 
structions at  the  request  of  the  defendant: 
"The  burden  of  proof  is  on  the  plaintiff  to 
show  by  a  preponderance  of  evidence  that,  at 
the  time  of  the  negligent  acts  complained  of, 
the  foreman  and  sectionmen  were  acting 
within  the  scope  of  the  authority  conferred 
upon  them  by  the  defendant."  "If  you  be- 
lieve from  the  evidence  that,  at  the  time  of 
the  accident  to  the  plaintiff,  the  section  fore- 
man and  sectionmen  were  not  engaged  in 
performing  any  work  of  the  defendant,  or  dis- 
charging any  duty  in  the  defendant's  service, 
but  that  they  were  going  to  Brownwood  on 
the  private  business  of  their  own,  and  of 
Mary  Dawkins,  in  which  private  business 
the  defendant  company  had  no  interest  orcon- 
cem,  and  that  the  trip  of  the  band-car  in 
question  was  exclusively  for  the  purpose  of 
transacting  such  private  business,  then  you 
are  instructed  that  Hennessy  and  the  section- 
men  were  not  acting  in  the  scope  of  their  em- 
ployment, and  that  defendant  is  not  liable  for 
the  negligence  complained  of,  and  you  will  find 
for  the  ilefendant."  While  the  tender  years 
of  plaintiff  would  have  excused  him,  if  he  bad 
occupied  the  relation  of  a  passenger  to  de- 
fendant, from  the  effects  of  his  own  contrib- 
utory negligence,  and  all  rules  and  regula- 
tions applicable  to  an  adult,  they  cannot  be 
allowed  to  have  the  effect  of  creating  that  re- 
lation. The  transportation  of  passengers  on 
hand-cars  is  known  to  be  extrahazardous,  and 
corporations  who  find  it  necessary  to  make 
use  of  them  for  other  purposes  must  be  per- 
mitted to  decline  the  more  hazardous  employ- 
ment. If,  as  in  the  case  of  Prince  v.  Kail- 
way  Co.,  64  Tex.  146,  it  has  no  regulations 
against  traveling  on  a  hand-car,  and  the 
agents  in  charge  of  it  violate  no  order  when 
they  permit  persons  to  travel  on  it,  and  it  is 
sometimes  used  for  the  transportation  of  pas- 
sengers invited  by  proper  agents  to  travel 
upon  it,  the  corporation  will  be  liable  for  in- 
juries to  a  person  riding  as  a  passenger  upon 
one,  notwithstanding  that  mode  of  carrying 
passengers  may  not  be  in  general  use  by  it. 
The  judgment  is  reversed,  and  the  cause  re- 
manded. 
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Dawkiks  e.  Gulf,  G.  Sb  3.  F.  Bt.  Co. 
(SuprsMM  Court  (ff  Teooas.    ICay  9, 189a) 

HmWM  JlMB  SSBTAirr— lAlBtUTT  VOB  SiBTi.HT't 
NXOUOBNOB. 

The  fact  tbat  railroad  employes,  while  raiag 
•  hand-car  for  their  private  bubiness  oontrarr  to 
the  rules  of  the  company,  allow  a  voung  child  to 
ride  on  the  ear,  whereby  he  la  Injured,  does  not 
make  the  company  liable. 

Appeal  from  district  court.  Brown  coanty. 
Harrell  di  Wilkinson,  {or  appellant.     /. 
W.  Terry,  for  appellee. 

Hjbnut,  J.  This  suit  Involves  the  same 
facts  as  did  the  case  of  Dallas  Dawkins 
against  the  same  defendant,  ante,  982,  (this 
day  decided.)  Appellant  is  the  mother  of 
Dallas  Dawkins,  and  sues  for  damages  for 
expense  of  medical  attention  and  for  nursing 
him,  and  for  loss  of  his  services  during  minor- 
ity. Judgment  was  rendered  for  the  defend- 
ant  D^n  the  verdict  of  a  jury. 

Plaintiff,  as  a  witness,  testified  that  the 
child  went  upon  the  band-car  to  make  the 
trip  on  her  business,  and  with  her  knowledge 
and  consent.  No  negligence  or  cause  of  the 
injury  is  proved,  except  that  of  permitting 
such  a  young  and  inexperienced  child  to  ride 
on  sucii  a  car.    The  judgment  is  affirmed. 


F£BRT  »t  cU.  V.  Stephens. 
(Supreme  Court  of  Texat.    May  9, 18B0.) 

ASSIONMEKT  rOR  BENEFIT  OF  CRBDrTOKS— ATPBAI. 

—Salb— Writs— Vesub. 

1  Sayles'  Ann.  St.  Tex.  art.  esf,  provides  that 
the  bond  of  an  assignee  shall  be  approved  by  either 
the  district  or  county  judge,  but  contains  no  pro- 
vision as  to  the  approvalof  the  bond  of  a  substi- 
tuted assignee.  Held  that,  as  the  district  Judge  is 
authorized  by  statute  to  remove  an  assignee  and 
appoint  his  successor,  he  is  the  proper  person  to 
approve  the  bond  of  the  successor. 

S.  Where  an  assignee  is  removed  by  the  dis- 
trict judge,  his  successor  has  the  right  to  sue  for 
a  tortious  talcing  of  the  assigned  property  from  the 
former  assignee, 

8.  There  being  no  statutory  provision  for  an 
appeal  from  an  order  of  a  district  judge  removing 
an  assignee,  such  an  order  is  not  suspended  by 
giving  notice  of  appeal  and  filing  liond. 

4.  The  creditor  of  an  insolvent,  when  sued  by 
the  assignee  for  attaching  the  assigned  property, 
cannot  convert  the  action  into  an  equitable  pro- 
ceeding for  the  adjustment  and  distribution  of  the 
trust  fund. 

5.  The  fact  that,  after  such  attachment  was 
levied,  the  assignee  agreed  not  to  sue  the  creditor 
therefor  upon  tne  latter  giving  a  bond  of  indem- 
nity, and  agreeing  to  buy  up  the  other  claims  of 
the  insolvent,  does  not  amount  to  a  sale  of  the  at- 
tached goods  to  the  creditor. 

6.  The  fact  that  an  officer  has  made  return  to 
a  writ  of  attachment  showing  his  action  in  the 
premises  does  not  prevent  him' from  testifying,  la 
an  action  brought  by  one  not  a  party  to  the  writ, 
as  to  his  seizure  and  disposition  of  the  goods  levied 
on. 

7.  Under  Bev.  St  Tex.  art.  1198,  {  8,  which 
provides  that  an  action  for  a  trespass  may  be  pros- 
ecuted in  the  county  in  which  tlie  cause  of  action 
accrued,  an  action  for  the  wrongful  seizure  of 

Sroperty  under  a  writ  of  attachment  may  be 
rought  In  the  county  where  the  seizure  took 
placu,  though  none  ot  the  defendants  are  residents 
ol  such  count>. 


Appeal   from   district  court,  WDIbarger 
county. 
Kearby  3  MoCoy,  for  appellantt. 

Oainbs,  J.  AppeHants  A.  &  B.  Mltfcen- 
thal  caused  a  writ  of  attachment  from  the 
district  court  of  Dallas  county  to  issue  to 
Willbarger  county  against  the  property  of  ■ 
one  Tobolavsky,  and  placed  it  In  the  hands 
of  their  co-appellant.  Perry,  as  a  constable  of 
the  latter  county.  .By  virtue  of  the  writ. 
Perry  seized  a  stock  of  goods  at  the  town  of 
Harald  which  had  belonged  to  the  defendant 
in  the  writ.  A  few  hours  before  the  levy, 
Tobolavsky,  at  Vernon,  the  county-seat  of 
the  county,  made  an  assignment  of  his  prop- 
erty for  the  benefit  of  his  creditors.  One 
Shayne  was  made  the  assignee,  and  qualified 
as  such,  but  was  subsequently  remoTed  by 
the  district  Judge,  and  the  appellee  appointed 
in  his  stead.  Appellee  brought  this  suit 
against  appellants  to  recover  damages  for 
the  seizure  and  conversion  of  the  goods,  and 
recovered  a  Judgment  for  their  value,  from 
which  this  appeal  is  prosecuted. 

The  defendants  pleaded  to  the  jurisdiction 
of  the  court  on  the  ground  that  no  one  of 
them  was  a  resident  of  Willbarger  county  at 
the  time  the  suit  was  brought.  The  pleas 
were  treated  as  exceptions,  which  in  sab- 
stance  they  were,  and  were  overruled.  The 
statute  provides  that  an  action  for  a  trespass 
may  be  prosecuted  In  the  county  in  which  the 
cause  of  action  accrued.  Rev.  St.  art.  1198, 
§  8.  The  goods  were  seized  in  Willbarger 
county,  and  their  seizure  was  a  trespass, 
within  the  meaning  of  the  statute.  Willis 
Y.  Hudson.  72  Tex.  598,  10  8.  W.  Rep.7ia 

It  is,  however,  contended  that  if  it  was  a 
trespass  the  cause  of  action  remained  in  the 
Drst  assignee  of  the  goods,  who  liad  the  legal 
title  to  them  at  the  time  of  his  removal,  and 
did  not  pass  to  his  successor,  the  plaintilT  in 
this  suit.  But  we  are  of  opinion  that  all  the 
rights  of  property  and  of  action  were  trans- 
ferred to  the  plaintiff  by  the  removal  of 
Shayne,  and  the  appointment  and  qoallBca- 
tion  of  the  present  assignee,  and  that  the 
latter  had  the  right  to  sue. 

It  is  further  contended  that  the  suit  should 
have  been  abated  because  the  bond  of  the 
plaintiff  was  not  properly  approved.  His 
bond  was  approved  by  the  district  judge, who 
removed  his  predecessor  and  appoint^  him. 
The  statute  provides  that  tiie  bond  of  the 
first  assignee  shall  be  approved  either  by  the 
judge  of  the  county  court  of  the  connty  in 
which  the  assignee  resides,  or  by  the  judge  of 
the  district  court  of  the  district  in  which 
such  county  is  situated.  Sayles'  Ann.  St. 
art.  65/.  It  does  not  expressly  provide  who 
shall  approve  the  bond  of  his  successor  in 
case  there  be  one.  But,  if  it  was  not  in- 
tended that  either  should  have  authority  to 
approve  the  latter  bond,  it  was  certainly  in- 
tended that  the  judge  who  orders  the  removal 
and  makes  the  appointment  should  have  that 
power.  Shayne  was  removed  by  the  district 
judge  in  vacation.  q^|>^  was  in  accordance 
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with  the  statute,  nnd  was  not  a  Judgment  of 
the  district  court,  from  which  an  appeal 
could  be  taken  under  the  statutes  regulating 
appeals  from  that  court.  The  power  to  re- 
move an  assignee  is  a  special  authority  con- 
ferred  upon  the  jndge  merely  as  judge,  and 
not  as  a  court,  and  no  appeal  from  his  order 
is  provided  for  by  the  statute.  Shayne's  no- 
tice of  appeal  and  bond  were  nullities,  and 
did  not  suspend  the  order  removing  him. 

It  was  not  error  to  permit  appellant  Perry 
to  testify  as  to  his  seizure  and  dispoaitioji  of 
the  goods  levied  upon  by  him,  althougli  he 
had  made  a  return  on  the  writ  showing  his 
action  in  the  premises.  The  plaintiff  in  this 
suit  was  not  a  party  to  the  writ,  and  is 
neither  bound  nor  affected  by  tlie  otiicer's  re- 
turn. The  same  is  to  be  said  as  to  the  objec- 
tion to  the  testimony  of  HaramonJ. 

It  is  assigned  that  the  court  erred  in  ad- 
mitting in  evidence  the  deed  of  assignment 
over  the  objection  that  it  was  not  properly 
acknowledged.  There  is  no  specillc  defect  in 
the  acicnowledgment  poinreil.out  In  the  bill 
of  exceptions  or  in  the  brief.  As  itappears  in 
the  record,  it  is  strictly  in  accordance  with 
the  statute. 

It  is  claimed  that  the  judgment  is  errone- 
ous because  the  proof  showed  that  after  the 
levy  the  defendants  A.  &  £.  Mittenthal  had 
purcha8i>d  the  goods  in  controversy  from 
8hayne  while  he  was  assignee.  The  facts  re- 
lied upon  to  establish  a  purchase  are  that 
Shayne  demanded  the  goods  of  Mittenthal, 
and  that  he  refused  to  release  the  levy;'  that 
thereupon  Mittenthiil  proposed  to  Shayne 
that  he  would  buy  up  the  other  debts  against 
tlie  assigned  estate,  and  would  pay  therefor 
40  cents  on  the  dollur, — his  estimate  of  their 
valae, — ^and  that,  if  8bayne  would  not  sue 
for  the  goods,  he  would  execute  to  him  a 
bond  for  indemnity.  These  terms  were 
agreed  to  by  the  latter,  and  the  bond  of  in- 
demnity executed.  The  court  did  not  err  in 
holding  that  this  transaction  passed  no  title, 
legal  or  equitable,  in  the  goods  to  defendants 
A.  &  E.  Mittenthal. 

The  defendants  A.  &  E.  Mittenthal  alleged 
in  tlieir  answer  that  they  were  the  holders 
of  all  the  claims  against  the  assigned  prop- 
erty except  a  few,  which  amounted  in  the 
aggregate  to  a  small  sum,  and  prayed  the 
court  to  flx  the  amount  of  this  indelitedness 
to  the  end  that  they  might  pay  it,  and  there- 
by defeat  a  recovery.  The  court  did  not  err 
in  disregarding  this  answer.  The  plaintiff 
held  the  legal  title  to  the  property  of  the  as- 
signed estate,  and  it  was  his  right  and  duty 
to  collect  the  assets,  and  distribute  them 
among  the  creditors.  This  was  an  action 
against  trespassers  for  a  seizure  of  property. 
They  occupied  in  the  suit  the  position  of  mere 
wrong-doers,  and  were  not  entitled  to  con- 
vert the  action  into  an  equitable  proceeding 
for  the  adjustment  and  distribution  of  the 
trust  fund.  If  the  Mittenthals  had  become 
the  owners  of  ali  the  claims  against  the  es- 
tate, it  does  not  follow  that,  by  showing  the 
fact*  they  could  have  prevented  a  recovery 


in  this  action.  The  assignee  had  rights 
which  the  coiirt  would  have  been  liound  to 
respect.  There  was  no  error  in  the  proceed- 
ings, and  the  judgment  is  affirmed. 


Western  Union  Tel.  C3o.  t>.  Touno. 
(Supreme  Court  nT  Texat.    IfayO,  lli.'O.) 

TSLEOKAPH    CiOUPAKnft— DSLrVEKT  OT  TliI.EORA.M. 

A  telegraph  company  which  has  received  a 
message  directed  to  one  person  in  the  care  of  an- 
other, and  has  tendered  it  to  the  person  in  whose 
care  it  was  to  l>e  delivered,  is  under  no  obligstiou, 
on  his  refusing  to  receive  the  meuage,  to  find  the 
addressee,  and  deliver  it  to  him. 

Appeal  from  district  court,  Grayson  coun- 
ty. 

StemmoTU  dt  Field,  for  appellant 

Qaines,  J.  This  action  was  brought  by 
defendant  in  error  to  recover  of  plaintiff  in 
error  damages  for  an  injury  to  the  feelings 
of  his  wife  alleged  to  have  resulted  from  the 
failure  of  the  company  to  deliver  to  her  a 
telegraphic  message  Informing  her  that  her 
mother  was  dying.  It  was  claimed  that  by 
reason  of  the  failure  the  plaintiff's  wife  was 
deprived  of  the  opportunity  of  attending  her 
mother's  funeral,  and  that  she  was  thereby 
caused  great  mental  distress.  The  message 
was  directed  to  "Mrs.  N.  Young,  care  of  W. 
K.  Henry  <Jt  Co.,  Fort  Scott,  Kansas."  The 
evidence  showed  that  Mrs.  Young  did  not 
receive  the  dispatch  until  it  was  too  late  for 
her  to  reach  the  place  of  iier  mother's  death 
l>efore  the  burial.  But  there  was  evidence 
to  show  that,  on  the  morning  of  the  day  it 
was  received  for  transmission,  it  was  deliv- 
eretl  to  W.  R.  Henry,  of  the  firm  of  W.  R. 
Henry  &  Co.,  and  that  he  declined  to  forward 
it,  and  handed'  it  back  to  the  messenger. 

The  court  instructed  the  jury,  in  effect, 
that,  if  the  defendant's  agent  at  Fort  Scott 
tendered  the  message  to  W.  R.  Henry,  and 
he  declined  to  receive  it,  and  gave  the  mes- 
senger such  directions  as  would  have  enabled 
him  to  find  plaintiff's  wife  by  the  exercise  of 
reasonable  diligence,  then  It  was  the  duty  of 
the  agent  to  use  such  diligence  to  find  and 
deliver  the  message  to  her.  We  think  the 
court  erred  in  giving  this  instruction.  The 
liability  of  the  company  must  be° determined 
by  the  terms  of  its  contract.  Its  obligation 
was  not  to  deliver  to  W.  R.  Henry  &  Co.  and 
to  Mrs.  Young,  but  to  deliver  to  them  as  her 
agents,  properly  addressed  to  her,  to  be  dealt 
with  by  them  as  they  deemed  best.  The  direc- 
tion to  "Mrs.  N.  Young,  care  of  W.  U.  Henry 
&  G).,"  has  the  same  meaning  and  legal  effect 
as  it  would  have  had  if  the  direction  had 
been  "to  W.  B.  Henry  St  Co.  for  Mrs. 
Young."  The  company  contracted  todeliver 
to  W.  R.  Henry  &  Co.  for  the  benefit  of 
plaintiff's  wife;  and,  when  they  delivered  to 
a  meml)er  of  that  firm,  their  liability  was  at 
an  end.  The  court  should  have  so  charged 
the  jury. 

The  other  qnestions  presented  by  the  brief 
of  the  plaintiff  in  error  have  been  so  frequent- 
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ly  decided  by  this  court  adversely  to  Its  con- 
tention that  they  require  ad  consideration. 
For  the  error  in  thecliargeof  the  court  which 
we  have  indicated  the  judgment  is  reversed, 
and  the  cause  remanded. 


Western  Union  Tel.  Co.  v.  Eendzora. 

(Supreme  Court  of  Texas.    May  8, 1890.) 

Tblborafh  CoMPAMiBa— Damaobs. 

In  an  action  for  failure  to  deliver  a  measaKe 

Bummoning  a  ptiysiclaD  to  attond  plaintiff's  wife, 

who  died  two  days  later,  plaintiff  cannot  recover 

for  loss  of  his  wife's  services  where  there  is  no 

evidence  that  her  life  could  have  been  saved  had 

the  message  been  promptly  delivered. 

Appeal  from  district  court,  Parker  county. 

Stemmoru  d-  Field,  for  appellant.    E.  P. 

Nicholson  and  /.  L.  L,  MvCall,  for  appellee. 

Oaines.  J.  The  appellee's  wife  beingsick, 
he  cansed  a  telegraphic  message  addressed 
to  Dr.  Haney,  Millsaps,  Tex.,  summoning 
him  to  her  bedside,  to  be  delivered  to  appel- 
lant's agent  at  Brazos.  The  message  was 
received  by  the  agent  for  transmission,  and 
was  paid  for,  but  was  not  delivered  to  the 
physician.  Dr.  Haney  had  visited  appellee's 
wife  some  10  days  previous  to  the  day  on 
which  the  dispatch  was  received  by  the  com- 
pany's agent.  The  message  was  dated  on 
the  26th  of  December,  and  Mrs.  Kendzora 
died  at  about  2  o'clock  on  the  morning  of  the 
28th.  Dr.  Haney,  not  having  received  the 
message,  did  not  attend  her.  He  liad  prom- 
ised appellee  to  attend  upon  receiving  a 
dispatch  requesting  him  to  do  so.  Appellee 
brought  this  suit  against  appellant  for  breach 
of  the  contract  to  deliver  the  message,  alleg- 
ing his  damages  to  consist  in  the  loss  of  his 
wife's  services,  and  In  mental  suffering  re- 
sulting from  that  breach.  The  only  evidence 
tending  in  any  degree  to  show  that  the  phy- 
sician could  have  saved  Mrs.  Kendzora's  life 
was  that  of  the  plaintiff  himself,  whose  testi- 
mony in  reference  to  that  matter  was  as  fol- 
lows: "Witness  saw  that  his  wife  was  grow- 
ing worse,  and  sent  for  Dr.  Haney,  believing 
that  he  could,  by  his  skill  as'a  physician,  save 
her  life;  and  it  greatly  affected  him  mentally 
to  think  that  he  had  no  physician  with  her." 
etc.  The  ixturt  charged  the  jury  as  follows: 
"To  authorize  you  to  find  forplaintiff  forthe 
loss  of  the  services  of  his  wife,  you  must  be- 
lieve from  the  evidence  that  such  loss  of 
services  was  occasioned  by  the  failure  of  the 
defendant  to  transmit  and  deliver  the  message 
to  said  Dr.  Haney;  and,  unless  you  so  believe 
from  the  evidence,  you  will  not  find  anything 
for  the  plaintiff  for  the  loss  of  the  services  of 
his  wife."  The  court  also  refused  charges 
aske<I  by  the  defendant  to  the  effect  that  the 
jury  should  not  allow  such  damages.  We 
think  the  court  erred  in  giving  the  charge 
quoted,  and  in  refusing  counter-charges. 
There  was  no  evidence  that  should  have  been 
considered  by  the  jury  tending  to  show  that 
Mrs.  Kendzora  would  not  have  died  if  the 
message  had  been  promptly  delivered.    At 


the  time  of  her  death,  she  had  been  sick  three 
weeks;  and,  when  Dr.  Haney  saw  her,  10 
days  before,  she  had  typhoid  pneumonia.  In 
the  state  of  the  evidence  before  the  jury,  it 
was  a  mere  matter  of  speculation  whether 
she  was  not  beyond  the  reach  of  human  skill 
when  the  message  wiis  delivered  to  the  com- 
pany. For  the  errors  indicated  the  judgment 
is  reversed,  and  the  cause  remanded. 


.  Bbownson  et  al.  v.  Reynolds  et  al. 
{Supreme  Court  of  Texas.    May  9, 189a) 
New  Tbiax>— Br  SutT  is  Eqoitt. 
In  an  action  of  trespass  to  try  title,  the 
plaintiff,  being  unable  to  find  a  certain  deed  which 
constituted  a  link  in  his  chain  of  title,  relied  upon 
a  certified  copy  of  its  record,  which  was  excluded 
by  the  court,  and  judgment  rendered  for  defend- 
ant.   Afterwards  the  deed  was  found,   and  the 
plaintiff  brought  suit  to  set  aside  the  judgment 
Held,  that  he  was  not  entitled  to  such  relief,  since 
he  might  liave  averted  the  Judgment  by  taking  a 
nonsuit. 

Appeal  from  district  court,  Atascosa  coun- 
ty. 

.5rot0n«  &  Beasley,  tot  appellants. 

Oaines.  J.  This  was  an  original  action, 
brought  by  appellants  against  appellees,  for 
the  purpose  of  setting  aside  a  judgment  of 
the  district  court  rendered  at  a  former  term 
in  a  cause  in  which  the  appellants  were  plain- 
tiffs, and  appellee  Brownson  was  defendant, 
and  of  obtaining  a  new  trial  of  the  case.  A 
demurber  to  the  petition  in  the  present  suit 
was  sustained,  and  that  ruling  is  now  as- 
signed as  error.  The  allegations  in  the  peti- 
tion show  that  the  former  suit  was  an  action 
of  trespass  to  try  title  to  640  acres  of  land, 
that  the  land  bad  been  patented,  and  that  the 
plaintiffs  had  a  regular  chain  of  titlefrom  the 
patentee  down  to  themselves.  A  link  in  that 
chain  is  a  deed  from  Lee,  the  patentee,  to  one 
Rose.  It  is  alleged  that,  at  the  time  of  the 
trial  of  the  former  suit,  that  deed  had  b&ea 
lost;  that,  after  diligent  search,  it  could  not 
be  found ;  and  that  consequently  the  plaintiffs 
went  to  trial  relying  upon  a  certiQed  copy 
from  the  record  of  deeds  of  Bexar  county.  It 
was  further  averred  that,  when  the  copy  was 
offered  in  evidence,  it  was  objected  to  by  the 
defendants  upon  sundry  grounds,  which  are 
stated  in  the  petition,  and  was  by  the  court 
excluded,  and  that  thereupon  the  plaintiffs' 
counsel  permitted  a  judgment  to  be  rendered 
against  them,  without  offering  to  introduce 
in  evidence  the  subsequent  deeds  under  which 
they  claimed.  It  is  also  alleged  that  the  case 
was  not  appealed,  but  that  it  was  agreed  be- 
tween the  parties  that  the  affirmance  or  re- 
versal of  tlie  judgment  should  depend  upon 
the  action  of  the  supreme  court  upon  another 
case,  involving  the  same  questions,  tried  at 
the  same  term.  It  is  also  averred  that  since 
the  disposition  of  the  cause,  and  the  adjourn- 
ment of  the  term  at  which  the  judgment  was 
rendered,  the  plaintiffs  had  discovered  the 
original  deed  in  the  hands  of  a  third  party, 
who  had  no  connection  with  the  title,  and  in 
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whose  hands  they  had  never  had  any  reason 
to  suspect  it  to  be. 

It  is  a  rigid  rule  that  courts  of  equity  will 
not  grant  a  party  to  a  judgment  a  new  trial 
when  the  failure  to  have  a  full  and  fair  pre- 
sentment of  his  case  has  resulted  fi'um  the 
negligence  or  mistakes  of  his  counsel.  Pub- 
lic policy  demands  that,  in  the  absence  of 
fraud  on  the  part  of  his  counsel,  the  party 
should  be  as  fully  concluded  by  the  act  of  his 
attorney  as  if  be  were  acting  for  himself.  It 
is  also  a  fixed  rule  that  a  court  of  equity 
will  not  interfere  to  set  aside  a  judgment, 
and  grant  a  new  trial,  except  upon  a  showing 
of  strict  diligence  in  the  prosecution  of  the 
cause,  and  upon  proof  that,  after  doing  all 
that  such  diligence  required  to  be  done,  he 
had  been  deprived,  by  fraud,  accident,  mis- 
take, or  other  uncontrollable  circumstance, 
of  the  opportunity  of  properly  presenting  his 
case  upon  the  trial ;  and  if,  after  it  becomes 
apparent  that  he  must  fail  in  his  suit,  be  fails 
to  avail  himself  of  all  means  at  his  disposal 
to  avert  the  judgment,  and  to  exhaust  every 
legal  remedy  to  vacate  it  after  it  has  been 
rendered,  relief  will  be  denied.  That  the 
complainant  has  a  meritorious  case,  and  that 
he  has  been  compelled  to  suffer  an  adverse 
judgment  by  circumstances  wholly  beyond 
bis  control,  are  the  fundamental  grounds 
upon  which  the  equity  to  demand  a  new  trial 
must  rest.  Have  the  appellants,  by  the  alle- 
gations in  their  petition,  shown  such  a  case? 
We  think  not.  In  the  first  place,  when  the 
court,  upon  the  trial  of  the  original  suit,  ex- 
cluded the  certified  copy  of  the  deed,  it  whs 
certainly  possible  to  have  averted  the  judg- 
ment. It  is  probable  that  if  the  counsel  had 
claimed  surprise,  and  moved  to  withdraw  the 
announcement,  the  court  would  have  granted 
the  motion.  If  the  ground  of  the  exclusion 
of  the  copy  was  that  the  proper  predicate  bad 
not  been  laid^or  the  introduction  of  second- 
ary evidence  by  the  affidavit  of  both  of  the 
plaintiffs,  and  it  had  been  made  to  appear  that 
that  difficulty  could  be  removed  by  procuring 
such  affidavits,  it  would  have  been  proper  to 
have  granted  such  a  motion.  If  the  re(!Drd 
was  defective,  and  the  copy  in  any  event  in- 
admissible, the  judgment  could  and  should 
have  been  avoided  by  taking  a  nonsuit.  If 
the  ruling  of  the  court  was  not  clearly  cor- 
rect, its  correctness  could  have  been  tested  by 
taking  a  nonsuit,  followed  by  a  motion  to  set 
it  aside  for  the  supposed  error,  and  an  appeal 
to  this  court.  If  the  ruling  was  wrong,  an 
appeal  properly  presenting  the  question  would 
have  secured  relief,  and  rendered  the  resort 
to  an  equitable  action  unnecessary.  The  in- 
ference to  be  deduced  from  the  allegations  in 
the  petition  is  that  the  case  was  so  defective- 
ly prepared  for  appeal  that  it  did  not  present 
the  meritorious  question  involved.  The  re- 
sult of  the  appeal  by  which  the  validity  of  the 
judgment  here  sought  to  be  set  aside  was  to 
be  determined,  under  the  agreement  of  the 
parties,  is  not  alleged,  and  the  presumption 
is  that  it  was  without  effect. 

In  Yardeman  v.  Edwards,  21  Tex.  737,  it 


is  said:  "In  general,  where  it  would  have 
been  proper  for  a  court  of  law  to  liave  grant- 
ed a  new  trial  if  application  had  been  made 
while  the  court  had  power  to  do  so,  the  court 
of  chancery  will  afford  its  aid,  and  grant  it, 
if  the  application  be  made  upon  grounds 
arising  after  the  court  of  law  ceased  to 
have  power  to  act.  ♦  •  *  And  in  gen- 
eral the  court  will  be  governed  by  the  same 
principles  in  passing  upon  the  merits  of  the 
application  by  which  the  court  of  law  would 
have  been  governed."  The  proposition  is 
expressly  stated  as  a  general  rule,  and  the 
statement  implies  that  it  has  its  exceptions. 
If  the  original  deed  bitd  been  discovered 
during  the  term,  and  the  application  had 
been  made  before  the  adjournment,  the  new 
trial  should  have  been  rendered.  But  here 
the  plaintiffs  are  asking  relief  against  a  re- 
sult which  they  could  have  averted  by  prop- 
er procedure.  Besides,  it  is  not  shown  by 
the  petition  that  the  judgment  would  have 
been  reversed  in  this  court  had  the  case  been 
so  prepared  as  to  properly  present  for  revision 
the  ruling  of  the  lower  court,  and  bad  an  ap- 
peal been  properly  taken  from  the  judgment. 
Equity  will  not  interfere  when  the  complain- 
ant had  a  legal  remedy,  and  has  failed  to  avail 
himself  of  it.  We  are  of  opinion,  therefore, 
that  the  court  did  not  err  in  sustaining  a  de- 
murrer to  the  petition,  and  the  Judgment  is 
accordingly  affirmed. 


Eauffhan  et  al.  «.  Wolf. 

{Supreme  Court  of  Texas.    tSa^j  9, 1890.) 
AsBiamnsiiT  fob  BsNErrr  ot  Ckeditors— Actiox 

017  ASBIQNBE'S  BOND— LIMITATIONS. 

Under  Savles'  Tez.  Civil  St.  art  65f,  which 

grovides  that  the  creditors  of  an  insolvent  mar 
ring  suit  on  the  assignee's  bond,  against  him  and 
his  sureties,  for  any  breach  thereof,  the  statute  of 
limitations  begins  to  run  in  favor  of  the  sureties 
from  the  time  the  assignee  breaks  the  condition  of 
his  bond,  and  not  from  the  time  that  Judgment  is 
recovered  against  him  therefor. 

Appeal  from  district  court,  Milam  county. 
Robert  G.  Street,  for  appellants.    B.  L. 
Antony,  for  appellee. 

Statton,  0.  J.  OnJanuary  22, 1881,  Hud- 
son it  8on  made  an  assignment,  under  the 
statute,  for  the  benefit  of  such  of  their  cred- 
itors as  would  accept  under  it,  and  release 
them.  C.  £.  Wynne  was  appointed  assignee, 
and  qualified  on  January  31,  1881,  by  giving 
bond  required  by  the  statute,  with  Julius 
Kauffman,  Julius  Bunge,  and  J.  S.  Perry  as 
sureties,  conditioned  for  "the  faithful  dis- 
charge of  his  duties  as  assignee,  and  to  make 
proportional  distribution  of  the  net  proceeds 
of  said  estate  among  the  creditors  entitled 
thereto."  On  October  1,  1881,  the  assignee 
had  in  hand  a  fund  with  which  to  pay  a  divi- 
dend to  accepting  creditors,  and  proceeded  to 
do  so;  but  in  doing  this  he  paid  to  P.  J.  Wil- 
lis &  Bro.,  as  consenting  creditors,  a  large 
sum  of  money  to  which  they  were  not  enti- 
tled, because  they  had  not  properly  estab- 
lished their  claim.    To  recover  the  sum  so 
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misappropriated, consentlngcreditorsbronii^tat 
an  action  against  Wynne  on  April  2,  1884; 
the  sureties  not  being  made  parties.  In  that 
case  a  judgment  was  obtained,  which  on  ap- 
peal was  decided  in  favor  of  the  creditors  as 
to  the  fund  in  issue  in  this  case.  Wynne  v. 
Hardware  Co.,  67  Tex.  40,  1  S.  W.  Rep.  568. 
On  March  24,  1887,  this  action  was  brought 
by  Wolf,  who  in  the  former  suit  was  appoint- 
ed assignee  in  place  of  Wynne,  removed, 
against  Wynne  and  the  sureties  on  his  bond; 
and  it  may  be  deemed  an  action  on  the  for- 
mer judgment  as  well  as  on  the  bond  exe- 
cuted by  Wynne  and  his  sureties.  The  sure- 
ties interposed  as  a  defense  the  statutes  of 
limitation  applicable  to  actions  for  debt 
founded  on  contracts  in  writing,  which  was 
overruled,  and  judgment  entered  against  all 
the  defendants.  Defendant  Perry  pleaded 
that,  by  reason  of  an  agreement  between  him- 
self ahd  co-sureties,  they  sustained  to  him 
the  relation  of  principals;  and  this  the  court 
found  to  be  true,  and  entered  a  judgment  in 
accordance. 

In  so  far  as  Perry  is  concerned,  on  pay- 
ment of  a  sum  of  money  by  consent  of  all 
parties,  he  was  discharged  from  all  farther 
liability.  This  matter  has  no  l)earing  on  the 
question  before  us.  An  appeal  is  prosecuted 
by  the  sureties  Kauffman  and  Runge. 

More  than  four  years  having  elapsed  be- 
tween the  misappropriation  of  the  money, 
and  the  institution  of  this  action,  the  cause 
of  action  wiis  barred,  unless  limitation  only 
ran  from  the  time  the  former  action  was  dis- 
posed of  by  this  court.  That  is  the  proposi- 
tion asserted  by  counsel  for  appellee.  The 
statute  regulating  assignments  provides  that, 
"whenever  any  assignee  shall  hare  in  bis 
hands  funds  sufficient  to  pay  ten  per  cent,  of 
the  debts  due  by  the  assignor,  be  Shall  make 
a  pro  rata  distribution  of  the  same  among 
said  creditors."  Sayles'  Civil  St.  art.  65p. 
At  the  time  Wynne  made  the  pro  rata  pay- 
ment in  which  Willis  &  Bro.  participated,  he 
bad  and  distributed  a  fund  making  payments 
largely  in  excess  of  10  per  cent,  of  amount 
due  consenting  creditors.  The  condition  of 
the  bond  required  by  the  statute,  and  exe- 
cuted i>y  Wynne  and  his  sureties,  is  as  be- 
fore stated ;  and  the  statute  further  provides 
that  the  bond  "shall  be  ttled  with  the  county 
clerk  of  the  county  in  which  such  assignee 
resides,  and  shall  inure  to  the  l>eneOt  of  the 
assignor  and  the  creditor  or  creditors,  who 
may  maintain  an  action  thereon  against  such 
assignee  and  sureties,  in  his  or  their  own 
names,  jointly  or  severally,  for  any  breach 
thereof,  or  violation  of  this  law,  by  reason  of 
which  such  assignor  or  creditor  shall  sus- 
tain damage."  Id.  art.  65if.  The  payment 
made  by  Wynne  to  Willis  &  Bro.,  although 
made  in  the  utmost  good  faith,  was  unlaw- 
ful, and  amounted  to  a  misappropriation  of 
»o  much  of  tiie  fund,  which  other  creditors,  at 
the  time  that  misappropriation  was  made,  were 
entitled  to  have  paid  to  themselves  In  propor- 
tion to  their  several  established  claims. 
This  was  a  breach  of  the  Iwnd  which  bound 


the  assignee  for  the  "falthfal  dlscbar^  of 
bis  duties,"  as  it  was  a  breach  of  his  obli^- 
tion  "to  make  proportional  distribntion  of 
the  net  proceeds  of  said  estate  among  the 
creditors  entitled  thereto."  That  breacb  of 
the  bond  gave  to  any  one  or  more  of  the  cred- 
itors the  right  to  "maintain  an  action  there- 
on against  such  assignee  and  sureties  in  bis 
or  their  own  names,  jointly  or  severally,  for 
any  breach  thereof. "  Creditors  bad  cause  of 
action  as  soon  as  the  fund  was  misappropri- 
ated, and  might  then  have  brought  the  ac- 
tion against  the  sureties  as  well  as  principal. 
If  the  benetlciaries  who  were  authorized  to 
sue  are  barred  as  well  as  the  assignors,  then 
the  substituted  assignee  is  barred.  It  was 
not  necessary  by  action  to  establish  detiastavit 
againsG  the  principal  before  action  could  be 
maintained  against  the  sureties.  It  is  con- 
tended, however,  that  the  judgment  against 
Wynne  is  binding  on  his  sureties,  and  that 
for  this  reason  limitation  did  not  run  in  their 
favor  nntil  the  affirmance  of  the  judgment 
rendered  against  him  in  the  former  action. 
There  is  much  conflict  of  decision  as  to  the 
extent  to  which  a  judgment  agrainst  a  princi- 
pal alone  will  be  evidence  of  the  liability  of 
a  surety,  and  as  to  how  far  such  a  judgment 
will  bind  him;  but  it  is  unnecessary  in  this 
case  to  enter  into  a  discnssion  of  that  ques- 
tion, for  it  is  too  clear  that  in  a  case  like  this 
a  judgment  against  the  principal  could  not 
be  given  a  greater  effect  than  to  Bx  the  lia- 
bility, and  extent  of  liability,  of  the  princi- 
pal. Whether  it  should  be  given  as  against 
sureties  this  effect,  it  is  unnecessary  to  de- 
termine. The  statute  applicable  to  this  case 
declares  that  "there  shall  be  commenced 
and  prosecuted,  within  four  years  after  the 
cause  of  action  shall  have  accrued,  and  not 
afterwards,  all  actions  or  suits  in  court." 
The  cause  of  action  made  the  foundation  of 
this  suit  accrued  on  October  8,  1881,  and 
more  than  four  years  elapsed  between  that 
date  and  the  bringing  of  this  action,  and  it 
was  clearly  barred.  The  fact  that  the  liabil- 
ity of  the  principal  was  absolutely  fixed  by 
the  former  judgment  is  a  matter  of  no  con- 
sequence on  the  question  of  limitation;  nor 
is  it  a  matter  of  any  consequence.  In  this  re- 
spect, what  may  be  the  effect  of  that  judg- 
ment as  evidence. 

We  are  referred  to  the  case  of  Little  T. 
Com.,  48  Pa.  St.  341,  as  an  authority  for  the 
proposition  that  limitation  did  not  run  in  fa- 
vor of  the  sureties  nntil  the  affirmance  of  the 
former  judgment  against  Wynne;  but  there 
was  no  question  of  limitation  in  that  case. 
If  the  bond  which  creates  the  sole  obligation 
of  the  sureties  had  been  given  in  the  former 
suit,  and  conditioned  that  the  principal  and 
sureties  would  satisfy  the  judgment  therein 
to  be  rendered,  then  a  case  would  be  present- 
ed in  which  the  statute  would  not  run  until 
the  determination  of  that  action;  for  until 
then  there  could  be  no  breach.  With  sure- 
ties, as  other  debtors,  the  statutes  of  limita- 
tion will  run  from  the  time  a  cause  of  lu^ion 
accrues  against  them.    WoSord  v.  Unger,  55 
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Tex.  483;  Salclifi  v.  Leuulg,  SO  Ind.  289; 
Murf  ree.  OS.  Bunds.  §  784 ;  Brandt.  Sur.  g  120. 
The  establishment  of  any  other  rule  would 
annal  the  statute.  The  defense  of  limitation 
urged  by  the  sureties  should  have  been  sus- 
tained; and  the  judgment  of  the  court  below 
will  be  reversed,  and  the  cause  dismiflsed  as 
to  the  sureties  Kauffman,  Runge  &  Perry, 
but  remanded  as  to  tiie  defendant  Wynne. 


MAimET  et  tU.  V.  ArLSN  et  al. 

{Supreme  Court  of  Texas.    May  0, 1890.) 

■WrooW*  Allowakob— Trn»— EsTorPBi/— IN- 

FAKOT. 

1.  An  order  of  the  probata  court  aetttiig  apart 
certain  land  of  a  decedent  to  his  widow  aa  an  al- 
lowance in  gross,  free  from  all  claimB  against  the 
estate,  does  not  give  the  widow  the  right  to  sell 
the  interest  of  d^edent's  children  in  sach  land. 

3.  Where  land  In  which  a  minor  has  an  inter- 
est has  been  exchanged  by  his  co-tenant  tor  other 
land,  and  he,  after  reaching  majority,  and  with  a 
full  knowledge  of  the  facts,  demands  and  receives 
part  of  such  other  land,  he  cannot  claim  an  inter- 
est in  the  land  given  in  exchange. 

Appeal  from  district  court.  Hill  county. 

Ji.  D.  Tarlton,  for  appellants.  W.  L. 
Booth  aod  MoKinnon  A  Carlton,  for  appel- 
lees. 

Stayton,  G.  J.  Plaintiffs  are  the  heirs  of 
Harvey  H.  Allen,  who,  during  his  murriHge 
with  Mrs.  Hancock,  who  is  the  mother  of 
plaintiffs,  acquired  title  to  the  land  in  con- 
troversy. Defendants  claim  title  through 
Mrs.  Hancock  and  her  present  husband. 
Harvey  H.  Allen  died  in  1862,  and  adminis- 
tration was  had  on  his  estate  in  Harris  coun- 
ty. For  the  purpose  of  showing  title,  de- 
fendants offered  bo  read  in  evidence  the  fol- 
lowing order  entered  in  the  probate  court  for 
Harris  county:  "Taken  from  the  minutes  of 
the  .July  term,  A.  D.  18C2.  Estate  of  H.  H. 
Allen.  This  day  appeared  in  open  court 
Electa  Chase  Allen,  the  wife  and  administra- 
trix of  Harvey  H.  Allen,  deceased,  who,  for 
the  allowance  made  for  her  and  her  children 
at  the  last  term  of  the  court,  has  made  choice, 
in  the  lieu  thereof,  of  the  following  described 
property,  which  is  a  part  of  the  inventoiy 
tiled  by  her  in  this  court,  to>wit:  One  pat- 
ent for  640  acres  of  land,  the  same  being  for 
the  head-right  of  O.  B.  Monroe,  situated  in 
Navarro  county,  in  the  state  of  Texas;  also 
one  patent  for  640  acres  of  land  to  the  heirs 
of  B.  De  Barr,  situated  in  Hill  county;  also 
one  patent  to  the  heirs  of  J.  W.  Eldridge, 
lying  and  situated  in  Limestone  county;  also 
one  patent  for  320  acres  of  land  to  the  heirs 
of  E.  D.  Khotan,  situated  and  lying  in  Palo 
Pinto  county.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  same  be,  and  is 
hereby,  set  apait  to  said  Electa  Chase  Allen 
as  an  allowance  in  gross,  in  accordance  with 
said  order  of  court,  for  her,  and  for  her  heirs 
and  assigns,  free  from  all  and  every  claim 
and  demand  of  whatever  character  against 
the  estate  of  Harvey  U.  Allen,  deceased,  sub- 


ject, however,  to  the  acts  of  the  administra- 
tor only."  Counsel  for  plaintiff  objected  to 
the  introduction  in  evidence  of  the'  order 
"because  the  said  order  and  decree  showed 
on  its  face  that  the  county  probate  court  of 
Harris  county  had  no  jurisdiction  to  make 
the  disposition  of  the  property  made  in  said 
order,  and  mentioned  therein,  and  that  said 
<wder  and  decree  was  void  because  real  estate 
could  not  be  set  aside  in  lieu  of  a  year's  al- 
lowance for  the  widow  and  children."  The 
court  sustained  the  objection,  and  excluded 
the  decree,  and  defendant's  counsel  excepted. 
The  court,  in  approving  defendants'  bill,  ex- 
plains (as  its  reason,  evidently,  for  rejecting 
the  evidence)  that  "no  issue  as  to  tUs  evi- 
dence was 'admitted  to  the  jury,  and  no  in- 
jury was  done  the  defendants. "  The  charge 
of  the  court  virtually  withdrew  this  issue 
from  the  jury. 

It  is  not  made  to  appear  whether  the  prop- 
erty named  in  this  order,  which  embraces 
the  land  in  controversy,  was  set  apart  to  Mis. 
Allen  and  her  children,  tlie  plaintiffs,  in 
lieu  of  the  year's  allowance,  or  in  lieu  oi  ex- 
empt property  not  existing  in  kind.  If  it 
was  the  former,  the  law  did  not  empower  the 
court  to  set  apart  real  estate,  but  directed 
that  tlie  allowance  be  "either  in  money  out 
of  the  first  funds  of  the  estate  that  may  come 
to  his  hands,  or  in  such  personal  effects  of 
the  deceased  as  such  widow  or  guardian  may 
choose  to  take  at  the  appraisement,  or  a  part 
thereof  in  each,  as  they  may  select. "  Fasch. 
Dig.  art.  1304.  If  it  was  in  lieu  of  exempt 
property,  homestead  or  other,  not  existing 
in  kind,  the  evidence  would  have  been  imma- 
terial;  for  the  interests  of  the  widow  and 
children  in  the  property  so  set  apart  would 
not  have  been  aiTected  by  that  action  of  the 
court,  for  the  statute  "provided  that,  if  the 
estate  of  such  decedent  be  not  insolvent, 
nothing  in  this  section  contained  shall  be  so 
construed  as  to  prohibit  the  distribution  and 
partition  of  said  estate  among  the  heira  and 
distributees  thereof,  including  the  portion 
herein  provided  to  be  set  aside  for  the  use  of 
the  widow  and  children."  Id.  art.  1305.  It 
is  not  shown  that  the  estate  was  insolvent; 
but,  had  it  l)een,  the  property  would  have 
vested  in  the  widow  and  children,  they  be- 
ing then  minors,  just  as  it  would  had  it  not 
been  so  set  apart.  The  only  effect  of  the  al- 
lowance would  have  been  to  withdraw  so 
much  of  the  estate  from  administration,  and 
from  the  claims  of  creditors.  As  community 
property,  one-half  of  it  would  belong  to  the 
widow,  and  the  other  half  to  the  children, 
who  are  the  plaintiffs.  The  order  would 
have  conferred  on  Mrs.  Allen  no  power  to 
sell  the  interest  of  her  children.  The  lands 
in  controversy,  with  many  other  tracts  and 
some  land  certificates,  which  presumably  ail 
belonged  to  the  community  estate  of  Harvey 
H.  AUenand  bis  wife,  which  the  jury  found 
were  of  the  value  of  $6,000,  were  conveyed 
by  Mrs.  Allen,  after  her  marriage  to  her  pres- 
ent husband,  to  R.  J.  and  C.  J.  Davis,  who 
in  exchange  conveyed  to  ber  property  in  Gal- 
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Teston  which  the  Jary  found  was  then  of  the 
same  yalue.  These  conveyances  seem  to 
have  been  with  warranty  of  title,  and  were 
made  while  Emmett  B.  Allen,  one  of  the  four 
plaintiffs,  was  a  minor.  The  other  defend- 
ants claim  through  the  conveyance  made  to 
B.  J.  and  C.  J.  Davis  with  warranty  of  title. 
The  inference  from  the  record  is  that  the 
deed  to  Mrs.  Hancock' (formerly  Allen)  for 
the  property  in  Galveston  recited  that  the 
consideration  therefor  was  the  land  and  land 
certificates  conveyed  to  B.  J.  and  G.  J.  Davis. 
After  Emmett  B.Allen  reached  majority,  his 
mother  and  her  husband  conveyed  to  liim  a 
part  of  the  properly  which  haid  been  con- 
veyed to  her  by  B.  J.  and  0.  J.  Davis,  and 
he  relinquished  to  her  any  furthir  interest 
or  claim  in  or  to  the  Galveston  propei-ty. 
The  conveyance  to  him  was  without  valua- 
ble consideration,  except  as  ttiis  may  be  found 
in  his  relinquishment  of  further  claim  to  the 
Galveston  property.  It  is  alleged  that  Mrs. 
Hancock  and  lier  husband  are  insolvent;  and 
B.  J.  Davis,  in  this  action,  is  seeking  to  en- 
force against  them  their  warranty  of  title  to 
the  land  in  controversy,  as  are  those  who 
liold  under  him  seeking  to  recover  on  his 
warranty,  if  plaintiffs  recover  the  land  in 
controversy.  Instructions  to  the  effect  that 
Emmett  B.  Allen  was  not  entitled  to  recover 
in  this  case  if  he  asserted  claim  to  a  part 
of  the  Galveston  property,  on  account  of  the 
fact  that  it  was  paid  for  with  lands  in  which 
he  had  an  interest,  and  on  this  ground  re- 
ceived a  deed  to  a  part  of  that  property,  were 
asked  and  refused;  and  ciiarges  were  given 
which  excluded  that  question  from  the  jury. 
We  are  of  opinion  that  if,  with  a  full  knowl- 
edge of  all  his  rights,  after  reaching  major- 
ity, he  demanded  and  received  a  part  of  the 
Galveston  property  on  the  ground  that  it  was 
paid  for  with  land,  and  land  certificate  in 
wliicb  he  had  an  interest,  he  ought  to  be  de- 
nied a  recovery  under  the  facts  of  tiiis  case. 
Goodman  v.  Winter,  64  Ala.  411;  Pursley  v. 
Hays.  17  Iowa,  312;  Drake  v.  Wise,  36  Iowa, 
476;  Deford  v.  Mercer,  24  Iowa,  118;  Smith 
V.  Warden,  19  Pa.  St. 480;  Maple  v.  Kussart, 
53  Pa.  8t.  349;  Wilie  v.  Brooks,  45  Miss. 
542;  Parmele  v.  McGinty,  52  Miss.  475; 
Handy  v.  Noonan,  51  Miss.  166;  O'Conner 
V.  Carver,  12  Heisk.  486.  He  cannot,  in 
conscience,  hold  the  price,  and  recover  the 
thing  for  which  it  was  paid.  While  the  evi- 
dence as  to  some  of  tlie  facts  referred  to  may 
not  conclusively  show  the  transaction  be- 
tween him  and  his  mother,  it  was  such  as 
required  a  submission  of  the  matter  to  the 
jury. 

Other  matters,  relating  to  the  charge  and 
the  form  of  the  verdict,  need  not  be  consid- 
ered, further  than  to  say  that  the  verdict  was 
in  proper  form,  and  tlie  charge  complained 
of,  other  than  that  considered,  not  such  as 
could  have  injuriously  affected  the  right  of 
appellants  under  the  issues  submitted.  For 
the  error  noticed  the  judgment  will  be  re- 
versed, and  the  cause  remanded.  It  is  so  or- 
dered. 


Jones  «.  State. 
(Court  of  Appeals  of  Texas.    June  18, 1890.> 

CRIMiyAI.  Law— EVIDEKOE— C0NFKS8ION8. 

Where  the  evidence  conslsta  almost  entirely 
of  eonfessions  of  the  accused,  which  contain  state- 
menta  in  his  favor  not  proved  to  be  false,  it  is  er- 
ror to  refuse  to  instruct  that  the  state  is  bound  by 
such  statements,  unless  they  are  shown  by  the  ev- 
idence to  be  untrue. 

Appeal  from  district  court,  Navarro  coun- 
ty; Burns  Habdt,  Judge. 

Croft  &  Croft  and  A.W.O.  Hicks,  for  appel- 
lant. AnsU  Atty.  Qen.  Davidson,  for  the  G&ate. 

WiLLSON,  J.  This  conviction  is  for  mnr- 
der  in  the  second  degree,  and  is  based  mainly 
upon  the  admissions  made  by  defendant  soon 
after  tlie  homicide.  He  stated,  in  substance, 
that  he  killed  deceased,  but  that  he  killed 
him  in  self-defense.  There  was  no  evidence 
adduced  by  the  prosecution  directly  contra- 
dicting the  defendant  that  he  killed  deceased 
in  self-defense.  Some  slight  circumstances 
were  proved  by  the  state,  tending  to  show 
tbat  the  homicide  was  actuated  by  malice, 
and  negativing  the  theory  of  self-defense, 
but  it  cannot  be  said  that  defendant's  claim 
of  self-defense  was  disproved  by  the  state. 

On  tiie  trial  appellant's  counsel  requested 
a  special  instruction,  as  follows:  "  When  the 
admissions  or  confessions  of  a  party  are  in- 
troduced in  evidence  by  the  state,  then  the 
whole  of  the  admissions  or  confessions  are  to 
be  taken  together,  and  the  state  is  bound  by 
them,  unless  they  are  shown  to  be  untrue 
by  the  evidence;  such  admissions  or  confes- 
sions are  to  be  taken  into  consideration  by 
the  jury  as  evidence  in  connection  with  all 
other  facts  and  circumstances  of  the  case." 
This  instruction  was  refused,  and  defendant 
reserved  a  bill  of  exception.  We  think  that, 
under  the  facts  of  this  case,  the  instruction 
was  pertinent,  correct  in  principle,  and 
should  have  been  given.  We  do  not  wish 
to  be  underatood  as  holding  that,  in  all  ctises 
when  the  admissions  or  confessions  of  a  de- 
fenilant  are  admitted  in  evidence  against 
him.  It  is  necessary  to  give  such  or  a 
similar  instruction  to  the  jury.  What  we 
decide  is  that,  in  this  case,  in  which  the 
criminating  evidence  consists  almost  entirely 
of  defendant's  adinissions  that  he  killed  the 
deceased,  the  instruction  should  have  been 
given  in  view  of  the  fact  that  the  exculpa- 
tory portion  of  defendant's  statements  about 
the  homicide  were  not  shown  by  the  state's 
evidence  to  be  untrue.  We  are  of  the  opin- 
ion, however,  tbat  in  all  cases  where  admis- 
sions and  coufessions  of  a  defendant  are  ad- 
mitted in  evidence  against  him,  and  such 
admissions  or  confessions  contain  exculpa- 
tory or  mitigating  statements,  it  would  be 
proper  and  just  to  the  defendant  to  instruct 
the  jury  as  was  requested  in  this  case. 
Pharr's  Case,  7  Tex.  App.  478;  1  GreenL  Ev. 
(9th  Ed.)  §8  218,219,442,443:  1  Bish.Grim. 
Proc.  §§  1235,  1236. 

Because  of  the  refusal  of  the  court  to  give 
said  requested  instruction,  the  judgment  is 
reversed,'  and  the  cause  remanded. )  vlC 
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Bx  parte  McCJorkle  et  al. 
(,Court  of  Appeals  of  Texas.    June  18, 1890.) 
Habbab  Cobpvb— "Bxaminino  llAOisTiun. 
It  Is  error  for  the  district  court  to  award 
the  writ  of  habeas  eorpxis,  in  cases  pending  be- 
fore a  magistrate  sitting  as  an  examining  court, 
notu  the  magistrate,  after  an  examination,  has  re- 
fosed  to  discharge  the  accused. 

Appeal  from  diatriot  court,  Hopkins  oonntj. 
Asst.  Atty.  Gen.  Davidton,  for  the  State. 

WnxsoN,  J.  Appellants  were  arrested  up- 
on a  warrant  issued  by  a  maglslrate  of  Hop- 
kins  county  based  upon  a  complaint  charging 
them  with* the  theft  of  certain  cattle.  They 
applied  to  the  Honorable  £.  W.  Teruune. 
judge  of  the  eighth  judicial  district,  for  a  writ 
of  habeas  corpus,  which  was  granted;  and, 
upon  a  bearing  thereof,  they  were  remanded 
to  the  custody  of  the  officer  who  bad  arrested 
them. 

We  are  of  opinion  that  the  writ  should  not 
have  been  granted  pending  the  proceeding 
before  the  magistrate.  The  mxgistrate  who 
issued  the  warrant  of  arrest  had  jurisdiction, 
as  an  examining  court,  to  inquire  into  the 
offense  charged  in  the  complaint;  and  it  was 
not  proper,  and  not  in  contemplation  of  the 
law,  that  another  court  or  judge  should  de- 
feat or  interfere  with  that  jurisdiction.  In 
such  case,  until  the  magistrate  has,  after  ex- 
amination, I'efused  to  discliarge  the  accused, 
the  remedy  by  habeas  corpiM  is  not  availa- 
ble. Bobertson  y.  State,  36  Tex.  346;  Ex  parte 
Kittrel,  20  Ark.  499;  Church,  Hab.  Corp.  § 
90.  It  is  ordered  that  this  proceeding  be, 
and  the  same  is,  dismissed,  at  the  cost  of  the 
applicants.    Ordered  accordingly. 


Atleb  e.  State. 

(Court  of  Appeals  of  Texas.    May  38, 1890.) 

Baxl-Bond — Escape— Joint  add  Setbbai.  Liabil- 

ITT. 

1.  In  an  action  on  a  ball-bond  the  sureties  an- 
swered that  the  principal  was  in  custody  when  the 
forfeiture  was  declared.  In  proof  of  this  allega- 
tion they  showed  his  conviction  of  the  offense  for 
which  lie  was  held,  and  subsequent  incarceration 
in  tlie  penitentiary.  Held,  that  it  was  competent 
for  tlie  state  to  show  by  evidence  in  rebuttal,  with- 
out pleading  it,  tliat  previous  to  declaring  of 
the  forfeiture  he  had  escaped,  and  had  since  been 
at  large. 

2.  The  liability  of  sureties  on  a  bail-bond  Is 
both  joint  and  several;  and  in  an  action  thereon 
the  fact  that  there  is  a  variance  lietween  the  judg- 
mentnfttand  the  citation  describing  it,  one  recit- 
ing a  joint,  and  the  other  a  joint  and  several,  lia- 
bihty,  does  not  render  the  Judgment  Incompetent 
•s  evidence,  the  variance  l>eiaK  immateriaL 

Error  from  district  court,  Atascosa  county ; 
D.  P.  Mark,  Judge. 

W.  T.  Meriwether,  for  plalnttCF  in  error. 
Asst.  Atty.  Gen.  Davidson,  for  the  State. 

W11.LSOK,  J.  At  the  May  term  of  the  dis- 
trict court  of  Atascosa  county,  1884,  Bein- 
dardt  Schneider  was  indicted  for  the  theft  of 
horses,  and  for  said  charge,  on  the22dday  of 
May,  1884.  executed  his  appearance  bond, 
wiUi  A.  Y.  Allee  and  J.  J.  Ellison  as  sureties. 


At  the  April  term  of  the  district  court  of  La 
Salle  county  the  said  Keindardt  Schneider 
was  indicted  for  the  theft  of  horses,  jointly 
with  one  W.  T.  Kelly,  and  was  on  said 
charge,  at  the  October  term  of  said  court, 
tried  and  sentenced;  and  on  appeal  the  sen- 
tence was  affirmed.  On  the  23d  day  of  De- 
cember, 1884,  he  was  duly  lodged  in  the  peni- 
tentiary at  Huntsville,  Tex.,  whence  he  es- 
caped on  the  14tb  day  of  May,  1885.  At  the 
April  term  of  the  district  court  of  Atascosa 
county,  1886,  Schneider's  bond,  with  A.  Y. 
Allee  and  J.  J.  Ellison  as  sureties,  cause 
pending  in  said  court,  w»s  forfeited.  At  the 
October  term  of  said  court,  1887,  the  cause 
was  tried  on  the  answer  of  the  bondsmen,  in 
which  they  alleged  the  trial,  conviction,  and 
sentence  of  their  principal,  and  his  incarcer- 
ation in  the  penitentiary,  as  a  defense.  The 
state  did  not  specially  plead  the  escape  of 
Schneider  In  the  cause,  but  relied  alone  on 
the  forfeiture  of  the  bond.  Final  judgment 
against  all  the  parties  for  the  sum  of  the 
bond,  to- wit,  9500.  The  defendant,  A.  Y. 
Allee,  gave  notice  of  appeal.  On  the  24th 
day  of  June,  1889,  Allee  flled  bis  petition  and 
bond  in  error,  and  now  on  error  submits  the 
cause  to  this  court. 

It  devolved  upon  the  sureties  to  make  good 
their  defense,  wl.ich  was  that,  at  the  time 
the  bond  was  forfeited,  their  principal  was 
restrained  of  bis  liberty  by  process  of  law. 
They  established  this  defense  prima  fade 
by  showing  his  conviction  of  a  felony,  and 
confinement  in  the  penitentiary.  It  was 
competent  for  the  state  to  prove,  in  rebuttal, 
that  at  the  time  of  said  forfeiture  said  prin- 
cipal had  escaped  from  custody,  and  was  not 
restrained  of  his  liberty  by  the  state.  It  was 
not  necessary  that  the  fact  of  his  escape 
should  have  been  pleaded  by  the  state.  It 
was  a  fact  in  rebuttal  of  defendant's  defense, 
rebutting  the  allegation  in  the  answer,  that 
said  principal  was  at  the  time  of  the  for^ 
feiture  restrained  of  his  liberty  by  the  state. 
It  was  not  error,  therefore,  to  admit  the  evi- 
dence mentioned  in  appellant's  bill  of  ex- 
ceptions No.  2. 

There  is  no  statement  of  facts  in  the  record, 
but  bill  of  exceptions  No.  2  and  other  matters 
in  the  record  show  that,  at  the  time  the  for- 
feiture was  taken,  appellant's  principal  was 
not  in  the  custody  of  the  state.  He  had  es- 
caped from  the  penitentiary,  was  at  large, 
and  there  was  nothing  to  prevent  his  appear- 
ing in  accordance  with  the  terms  of  his  bond; 
nor  were  his  sureties  deprived  by  the  state 
of  the  privilege  of  capturing  and  surrender- 
ing him.  Such  being  the  facts  of  the  case, 
the  defense  presented  by  the  answer  was  not 
valid,  and  the  judgment  appealed  from  is 
correct.  Code  Cri  m.  Proc.  art.  452;  Cooper  v. 
State.  5  Tex.  App.  216;  Slafford  T.  State,  10 
Tex.  App.  46. 

There  is  no  material  variance  between  the 
judgment  niffj  and  the  citation.  Theliability 
of  sureties  upon  a  bail-bond  or  recognizance  is 
several  as  well  as  joint,  and  it  is  immaterial 
whether  it  be  stated  in  the  judgment  nisi 
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or  the  dtatlon  to  be  joint  or  several,  or  Joint 
and  several.  Code  Crim.  Proc  arts.  290. 
806;  Mathena  v.  State.  15  Tex.  App.  460. 
It  was  not  error,  therefore,  to  admit  the  jud;;- 
raeiit  niai  in  evidence,  it  being  substantially 
described  in  the  citation.  We  Had  no  error 
in  the  judgment,  and  it  is  atlirmed. 


Uresaf  «.  State. 
(Coxtrt  of  Appeals  of  Texas.    May  M,  1890.) 
Baiit— Rbquisith  of  Baii/-Boxd. 
Id  a  prosecution  under  Pen.  Code  Tex.  art, 
759,  prescribing  the  penalty  for  the  markinff  and 
branding  by  a  person  of  certain  eDumerated  ani- 
mals, *'not  being  bis  own,  and  without tbe  consent 
of  tbe  owner,  and  with  intent  to  defraud, "  a  bail- 
bond  which  simply  describes  the  offense  of  the 
principal  as   "illegaily  marking   and  branding" 
cattle,  without  giving  the  essential  elements  of 
the  offense,  is  Insuffloient;  "illegal  marlclng  and 
branding"  not  being  an  oifense  to  nomine  under 
the  Code. 

Appeal  from  district  conrt,  Eerr  county; 
T.  M.  Paschal,  Judge. 

Bumey  A  Burnett,  for  appellant.  Ant. 
A  Uy.  Ben.  Davidson,  for  the  State. 

White,  P.  J.  "Illegal  marltlng and  brand- 
ing" is  not  an  offense  eo  nomine  under  our 
Ck^e.  The  elements  constituting  such  an 
offense  are  that  the  persons  sliall  mark  and 
brand  any  of  the  enumerated  animals,  the 
animals  "not  being  bis  own,  and  witlioiittbe 
consent  of  the  owner,  and  with  intent  to  de- 
fraud." Pen.  Ckxie.  art.  759.  An  indict- 
ment under  this  article,  tobesufficient,  must 
allege  these  elements,  (SUite  v.  Hall,  27  Tex. 
333,)  and  these  allegations  must  be  proved, 
(FossettT.  State,  11  Tex.  App.  40.)  An  ap- 
pearance or  bail-bond  to  answer  an  indict- 
ment charging  this  offense  must  also  contain 
a  description  of  the  offense  by  its  essential 
elements,  since  there  is  no  offense  of  the  kind 
eo  nomine.  Where  an  offense  is  not  so  de- 
fined, then  it  must  be  described  by  stating  its 
essential  elements  so  that  it  will  appear  that 
a  particular  offense  against  the  law  is  charged 
against  the  principal.  Willson,  Crim.  8t.  § 
1794.  The  bail-bond  which  was  forfeited  in 
this  case  described  the  offense  of  which  the 
principal  stood  charged  as  "illegally  marking 
and  branding  one  head  of  neat  cattle. "  It  did 
not  state  the  offense  charged  in  the  indict- 
ment, nor  any  offense  under  our  law,  and 
therefore  no  legal  liability  could  attach  under 
it.  The  judgment  is  set  aside,  and,  because 
no  legal  forfeiture  can  be  had  upon  said  bond, 
a  further  prosecution  of  tliecase  is  dismissed. 

Beversed  and  dismissed. 


McLaubinb  c.  State. 
(Court  of  Appeals  of  Texas.    May  24, 1890.) 

ISDICTMBIIT  MXB  IHVOBMATIOV— V^UUAHOX. 

Although,  in  a  prosecution  under  Fen.  Code 
Tex.  art.  (SSO,  for  wantonly  and  wllliully  klUlng 
dumb  animals,  the  ownership  of  the  animals  need 
not  be  alleged,  if  such  allegation  is  made,  proof  of 
ownersUp  must  correspond  with  the  allegation. 


Appeal  from  county  ooart.  Gomanehe  couii- 
ty:  C.  £.  W11.LIAMSON.  Judge. 
Asst.  Atly.  Oen.  Davtdton.  for  the  State. 

White,  J.  This  case  was  a  prosecatlon 
by  information  u  nder  article  680  of  the  Penal 
Code  for  willfully  and  wantonly  killing  dumb 
iinimals.  In  prosecutions  for  this  offense, 
the  law  being  intended  for  the  protection  of 
the  animals  themselves,  it  is  not  necessary 
that  the  indictment  or  information  should  al- 
lege the  ownership  of  the  animals,  Turman 
V.  State,  4  Tex.  App.  686;  Darnell  v.  State. 
6  Tex.  App.  482;  Willson.  Crim.  St.  §  1168. 
In  the  information  before  as  the  charge  is 
that  the  defendant  "did  unlawfully,  willfully, 
and  wantonly  kill  four  (4)  cows,  the  property 
of  L.  T.  White."  etc.  It  was  in  proof  that 
the  animals  did  not  in  fact  belong  to  Whiter 
but  that  they  lielonged  to  his  wife  and  her 
children  by  a  deceased  former  husband, — 
that  is,  they  belonged  to  the  estate  of  Mrs. 
White's  former  deceased  husband.  Defend- 
ant requested  the  couit  to  charge  the  jury 
"that  it  devolves  upon  the  state  to  prove 
every  material  allegation  iu  the  information. 
The  allegation  of  ownership,  being  descrip- 
tive of  the  offense,  must  be  proved  as  alleged, 
and.  unless  you  find  from  the  evidence  that 
such  ownership  is  proved  as  alleged,  yon 
should  acquit  the  defendant."  This  charge 
was  refused  by  the  court,  and  is  assigned  for 
error  upon  an  exception  saved  to  its  refusaL 

The  rule  is  that  the  material  allegations 
which  constitute  the  offense  charged  must  be 
stilted  in  the  indictment,  and  they  mnst  be 
proved  in  evidence.  But  allegations  not  es- 
sential to  such  a  purpose,  which  might  be 
entirely  omitted  without  affectins;  the  cliarge 
against  the  defendant,  and  without  detri- 
ment to  the  indictment,  are  considered  aa 
mere  surplusage,  and  may  be  disregarded  in 
evidence.  Mr.  liisliop  says,  however:  "Not 
everything  unnecessary  can  be  thus  rejected. 
The  rule  is  that,  if  what  is  necessary  in  al- 
legation is  made  unnecessarily  minute  in  de- 
scription, the  proof  must  satisfy  the  descrip- 
tive as  well  as  the  main  part,  since  the  one 
is  essentuil  to  the  identity  of  the  other.  Or, 
as  expressed  by  Stort,  J.:  <  No  allegation, 
whether  it  be  necessary  or  unnecessary, 
whether  it  be  more  or  less  particular,  which 
is  descriptive  of  the  identity  of  that  which  is 
legally  essential  to  the  charge  in  the  indict- 
ment, can  ever  be  rejected   as  surplus<tge.* 

*  *  *  The  word  or  phrase  thus  needlessly 
descriptive  of  the  needful  thing  cannot  l>e 
rejected,  and    the    variance  will  be   fat-d. 

*  *  *  Ownership  must  be  proved  as  laid, 
because  it  is  descriptive  of  the  identity  of  the 
offense,  distinguishing  it  from  all  other  in- 
stances. Hence,  even  though  needlessly  al- 
leged, proof  of  it  ap{>ears  to  be  necessarv." 
1  iiish.  Crim.  Proc.  (3d  Ed.)  gg  485.  486. 
4886;  Willson.  Crim.  St.g  196U;  Warrington 
V.  State,  1  Tex  App.  169;  Bose  v.  SUte.  Id. 
400;  Allen  v.  State.  8  Tex.  App.  S60;  Simp- 
son v.  iState.  10  Tex.  App.  681. 

The  court  erred  iu  chargiug  the  -jury  that 
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it  was  not  necesBary  to  prove  ownership  u 
alleged  in  the  information,  and  also  In  refus- 
ing to  give  in  charge  the  defendant's  spedal 
reqaested  instruction  as  above  set  out.  Be- 
Tetsed  and  remanded. 


I1OCIKHA.BT  V,  State. 

(Court  ctf  Appeals  of  Texas.    June  87, 1890.) 

IiAscsmr— AccoMPUo  TasTniONT. 

In  a  prosecution  for  the  larceny  of  certain 

•heep,  there  was  evldenoe  that  the  owner  Bnbae- 

qnently  recovered  the  sheep  stolen  from  one  F., 

and  Uiat  defendant  had  traded  certain  sheep  to  P., 

but  there  was  no  evidence  to  identifr  the  stieep  so 

sold  to  F.  with  the  sheep  stolen.    Held,  that  the 

evidence  of  an  accomplice   that  defendant  had 

stolen  the  sheep  was  not  safflciently  corroborated 

to  snstain  a  conviction. 

Appeal  from  district  court.  McCullooh 
county;  J.  W.  Tiumins,  Judge. 

On  rehearing.  Conviction  for  theft  of  88 
bead  of  Waters'  sheep.  The  proof  showed 
that  the  sheep  were  stolen  from  Waters'  pen, 
and  that  Waters  sutwequently  recovered  them 
from  Parker.  It  showed  that  subsequent  to 
the  theft  the  defendant  told  Waters  that  he 
traded  83  head  of  sheep  to  Parker,  which 
sheep,  he  said,  he  got  from  Chaffln  in  a  trade. 
Ghaffln  testified  that,  on  tlie  morning  of  the 
alleged  theft,  he  started  with  defendant  to  a 
certain  point  in  McOuIloch  county  to  seek 
employment  in  assisting  to  collect  a  herd  of 
stampeded  cattle;  that  en  rottte  they  went  by 
a  sbeep-pen  which  contained  about  33  head 
of  sheep;  that  defendant  turned  the  sheep 
out,  told  him  that  be  (defendant)  stole  them 
from  Waters'  herd,  and  that  he  (witness) 
helped  defendant  drive  them  about  a  mile 
and  a  half  towards  Van  Winkle's  ranch, 
where  Parker  worked ;  that  on  the  way  de- 
fendant told  witness  that,  if  bis  parents  found 
out  that  he  stole  the  sheep,  it  would  cause 
them  much  trouble,  and  requested  him  (wit- 
ness) to  tell  them  and  others  that  he  (wit- 
ness) traded  the  sheep  to  defendant  for  a  cer- 
tain brown  horse;  that  witness  consented, 
and  did  make  that  statement  to  Mrs.  Lock- 
hart  and  otbers,  which  statement  was  false. 

R.  H.  Word  and  W.  Anderson,  for  appel- 
lant. Asst,  Atty.  Qen.  Davidson,  for  the 
State. 

WiLisoN,  J.  After  a  closer  scrutiny  of 
the  evidence  in  the  light  shed  upon  it  by  the 
argument  and  brief  of  counsel  who  presented 
this  motion,  we  are  convinced  that  the  evl> 
dence  is  insufficient  to  support  the  conviction, 
and  we  were  wrong  in  affirming  it,  which  we 
did  without  written  opinion.  If  the  witness 
Chaffln  was  an  accomplice  in  the  theft  of  the 
sheep, — and  of  this  fact  we  entertain  no 
doubt,  from  his  own  testimony, — his  uncor- 
roborated evidence  alone  does  not  support  the 
conviction.  It  is  upon  his  .evidence  alone 
that  this  conviction  rests.  Is  his  testimony 
corroborated  in  the  manner  and  to  the  extent 
required  bylaw?  Upon  our  first  examina- 
tion of  the  statement  of  facts,  we  were  of 
opinion  that  it  was  sufficiently  corroborated. 
V.133.w.no.20— 63 


We  now  see  that  we  were  mistaken  as  to  the 
corroboration.  There  is  no  evidence  in  the 
record  which  identifies  the  33  head  of  sheep 
sold  by  defendant  to  Parker,  and  which  de- 
feailant  claimed  he  had  purchased  from  Chaf- 
fln, with  the  sheep  alleged  to  have  been  stolen; ' 
that  is,  Waters'  sheep.  In  the  absence  of 
this  proof,  the  testimony  of  Chaffln  is  witl»- 
out  corroboration  as  to  any  material  fact, — 
any  fact  tending  to  connect  the  defendant 
with  the  theft  of  the  sheep.  Wherefore  the 
motion  for  rehearing  is  granted,  the  judg- 
ment of  affirmance  is  set  aside,  and  the  judg- 
ment of  conviction  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


Gatlin  e.  State. 
(Court  oT  Appeals  of  Texas.    Kay  21,  ISMl) 

OaVIMG— EVIDBNGJS. 

A  conviction  for  playinK  cards  in  a  pnblto 
place  will  be  set  aside  where  there  is  no  evmenoa 
connecting  defendant  with  the  offense. 

Appeal  from  Coleman  county  court;  J.  T. 
Evans,  Judge. 

Defendant,  Gatlin,  was  indicted  for  playing 
cards  in  a  public  place,  in  violation  of  Pen. 
Code  Tex.  art.  855.  He  was  convicted,  and 
appeals. 

W.  L.  Vining,  for  appellant.  Asst.  Atty. 
Qen.  Davidson,  for  the  State. 

White,  P.  J.  There  is  not  a  particle  of 
testimony  in  the  approved  statement  of  facts 
which  connects  appellant  with  the  offense 
for  which  he  has  been  convicted.  Holtz- 
claw,  the  principal  witness  for  the  state,  tes- 
tified that  "some  time  during  the  month  of 
December,  1888, 1  saw  the  defendant,  J.  F. 
Lynn,  playing  at  a  game  with  cards."  No 
mention  is  made  by  any  witness  of  the  name 
of  this  appellant,  Gatlin,  in  connection  with 
the  trial.  There  being  no  evidence  to  sup- 
port the  conviction,  the  judgment  is  reversed, 
and  the  cause  is  remanded. 


POROELLET  C.  StATB. 
(Court  of  Appsals  qf  Texas.    t/Laj  81, 1890.) 
iNniOTmiiT— BuBPi.nsA.OE — Iksteuoxion— Ra- 

VOKKIHO  JCDOMENT. 

1.  Fen.  Code  Tex.  art.  742a,  provides  that  "any 
person  having  pOBsesBion  of  personal  property  of 
another  by  virtue  of  a  contract  of  hiring  or  bor- 
rowing, or  other  hatlmeot,  who  shall,  without  the 
consent  of  the  owner,  fraudulently  convert  such 
property  to  his  own  use,  with  Intent  to  deprive  the 
owner  of  the  value  of  the  same,  shall  be  guUty  of 
theft. "  Held,  it  is  unnecessary  to  charge  In  the 
indictment  an  intent  to  appropriate  the  property. 

2.  Where  the  indictment  charged  the  fraudu- 
lent conversion  of  a  borrowed  horse  with  intent  to 
deprive  the  owner  of  its  value,  and  the  testimony 
also  showed  that  defendant  took  without  leave  a 
pistol  and  saddle,  the  omission  to  charge  that  such 
evidence  must  be  considered  only  In  its  bearing 
upon  the  Intent  as  to  the  horse  was  not  materhu 
error;  and,  In  the  absence  of  an  exception,  or  re- 
quest for  an  instruction,  the  verdict  wiU  not  be 
disturbed. 

8.  A  verdict  of  "guilty"  means  guilty  of  the 
offense  charged  by  the  indictment;  and  where,  up- 
on a  verdict  of  guilty  under  an  indictment  for  the 
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theft  of  a  horse,  the  judgrment  and  sentenoe 
for  the "franduleat  converBion  of  a  horse, "such 
judgment  and  sentence  will  be  reformed  to  cor- 
respond with  the  indictment. 

Appeal  from  district  court,  Farrin  county; 
£.  D.  McClellan,  Judge. 

The  proof  shows  that,  for  the  purpose  of 
going  to  a  neiKhboring  town  to  procure  med- 
icine, the  defendant  borrowed  the  horse  and 
saddle  of  J.  D.  Thomas,  and  that,  having  ob- 
tained the  medicine,  be  determined  to  con- 
vert the  horse,  and  accordingly  started  with 
(him  to  Arkansaa.  Appiehensive of  arrest ia 
the  Indian  Territory,  he  returned  to  Texas, 
where  he  was  arrested  with  the  horse  in  hia 
possession.  He  also  took  oft  with  him  Thom- 
as' pistol,  which  he  had  not  borrowed.  For 
the  defense,  it  was  shown,  by  the  testimony 
of  the  defendant,  that  when  arrested  he  told 
the  officer  that  he  was  on  his  way  to  Farrin 
county  to  return  the  horse  to  its  owner,  and 
requested  the  officer  to  send  a  man  with  him 
for  that  purpose.  He  also  testified,  and  to 
this  extent  was  corroborated,  that  he  made 
Ihe  same  statement  to  another  party  shortly 
iJbefore  his  arrest. 

W.  A,  Dunn,  for  appellant.  Asst.  Atty. 
i^fen.  Davidson,  tor  the  State. 

W11.L8ON,  J.  This  conviction  is  under  ar- 
ticle 742a  of  tlie  Penal  Code,  which  reads  as 
follows:  "Any  person  having  possession  of 
personal  property  of  another  by  virtue  of  a 
'  contract  of  hiring  or  borrowing,  or  otlier 
'bailment,  who  shall,  without  the  consent  of 
the  owner,  fraudulently  convert  such  proper- 
'ty  to  his  own  use,  with  intent  to  deprive  the 
•owner  of  the  value  of  the  same,  shall  be 
:^uilty  of  theft,"  etc.  It  is  charged  In  the  in- 
'dictment  that  the  defendant  did  obtain  and 
.acquire  from  J.  D.  Thomas  the  possession 
and  custody  of  a  horse  by  virtue  of  a  contract 
of  borrowing,  and  did  borrow  said  horse  from 
said  J.  D.  Thomas  for  temporary  use,  said 
Thomas  being  the  owner  and  in  possession 
of  said  horse;  that  afterwards  the  defendant, 
while  in  possession  of  said  horse  under  said 
contract  of  borrowing,  did  fraudulently  con- 
vert and  appropriate  said  horse  to  his  own 
use  and  benefit,  without  the  consent  of  the 
said  J.  D.  Thomas,  and  with  the  intent  to  de- 
prive the  said  J.  D.  Thomas  of  the  value 
thereof,  and  to  "appropriate"  the  same  to  the 
use  and  benefit  of  him,  the  said  defendant. 
It  will  be  observed  that,  in  defining  this  spe- 
cies of  theft,  an  "intent  to  appropriate  the 
property"  is  not  expressly  made  an  element 
«f  the  offense,  as  it  is  in  the  definition  of 
theft  In  general.  To  constitute  this  offense, 
the  following  are  the  essential  elements:  (1) 
Defendant  must  have  possession  of  the  prop- 
«rty  by  virtue  of  a  contract  of  bailment;  (2) 
he  must,  without  the  consent  of  the  owner, 
fraudulently  convert  the  property  to  bis  own 
use;  (3)  such  conversion  must  be  with  in- 
tent to  deprive  the  owner  of  the  value  of  the 
same.  These  elements  are  fully  and  directly 
alleged  in  the  indictment,  and  in  our  opinion 
mi^e  the  indictment  sufficient.    It  was  un- 


necessary, we  think,  to  allege  an  Intent  to 
appropriate  the  property;  and  it  is  imnaate- 
rial,  therefore,  that  the  allegation  of  such  in- 
tent as  made  in  the  indictment  is  defective. 
Wa  think  the  indictment  is  in  conformity 
with  the  statute,. and  in  all  respects  suffi- 
cient. 

We  do  not  think  that  the  evidence  raises 
the  issue  of  a  voluntary  return  of  the  stolen 
horse;  and  it  was  not  error,  therefore,  for 
the  court  to  refuse  to  submit  the  law  of  such 
issue  to  the  jury,  as  requested  by  defendant. 

While  the  charge  of  (he  court  should  have 
limited  the  jory,  in  considering  the  testimony 
as  to  the  stolen  pistol  and  saddle,  to  the  ques- 
tion of  defendant's  intent  with  respect  to  the 
horse,  no  exception  was  reserved  to  the  charge, 
nor  was  any  instruction  upon  this  point  re- 
quested by  defendant.  We  do  not  consider 
the  error  a  material  one,  for  which  the  con- 
viction should  be  disturbed .  Gentry  v.  States 
25  Tex.  App.  614.  8  S.  W.  Sep.  925. 

By  the  verdict  the  defendant  is  found 
guilty,  which  means  guilty  of  the  offense 
charged  in  the  Indictment,  which  offense  ia 
dedued  by  the  statute  defining  it  to  be  theft. 
By  the  Judgment  he  is  adjudged  to  be  guilty 
of  the  "fraudulent  conversion  of  a  horse." 
and  the  sentence,  in  naming  the  offense,  toU 
lows  the  judgment.  In  this  respect  the  judg- 
ment and  sentence  are  incorrect,  and  they 
are  here  reformed  so  as  to  show  that  the  of- 
fense  of  which  defendant  has  been  adjudged 
guilty,  and  for  which  sentence  has  been  pro- 
nounced against  him,  is  theft  of  a  horse,  as 
charged  in  the  indictment.  Code  Crim.  Proc 
art.  869.  As  reformed,  the  j  udgment  of  con- 
viction \a  affirmed.  Judges  ail  present,  and 
concurring. 

DAm  V.  Statb. 

(Court  <|f  AppeaU  of  Texat.  Jane  4,  UBOi) 

Howomi  —  MuansB  a  rta  Fibst  DaoBxa — Is- 
tiRConoirs— BvisBHos. 
On  trial  for  mnrder  in  the  flist  degree,  the 
failure  of  the  court  to  charge  the  Jury  as  to  raor- 
der  In  the  second  degree,  when  the  evidence  tend- 
ing to  establish  that  grade  of  the  crime  is  light  and 
trivial,  and  of  such  a  character  that  it  is  not  at  all 
probable  that  the  jury  would  have  considered  it  in 
arriving  at  their  verdict,  is  not  r'^versible  error  in 
the  absence  of  objection  made  and  ezoeptton  taken 
to  the  charge  at  the  time,  ••  required  by  Coda 
Crim.  Proo.  Tez.  art.  086. 

Appeal  from  district  court,  Tarrant  coun* 
ty;  B.  E.  Beckham,  Judge. 

Geo.  Clark,  S.  C.  Upshaw,  W.  M.  ParriU, 
and  B.  €f.  Johnson,  for  appellant.  Atst. 
Atty,  Gen.  Davidson  and  H.  M.  Furmant for 
the  State. 

HuBT,  J.  This  is  a  conviction  for  murder 
of  the  first  degree,  the  penalty  being  deatlu 
Counsel  for  appellant  make  36  assignments  of 
error.  We  have  had  the  benefit  of  argument 
in  support  of  several  of  these  supposed  er- 
rors, and  we  have  carefully  read  the  record, 
and  the  brief  for  the  appellant.  The  conclu- 
sion reached  is  that  there  is  no  such  error  in 
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tbla  record  as  requires  a  reversal  of  the  Judg- 
ment. 

We  desire  to  discuss  but  one  question,  for 
to  discuss  all  of  the  assignments  would  re- 
quire the  writing  of  a  small  vulume,  which 
we  have  not  the  time  to  do;  remarking,  how- 
ever, that  each  assignment  has  received  our 
most  careful  examination. 

To  support  the  conviction  the  state  relies 
open  two  aspects  of  the  case,  and  contends 
that,  if  eitlier  be  true,  the  judgment  should 
stand.  Theseaspeclsare:  First.  ThatEvans 
was  sitting  in  a  chair,  reading  a  newspaper, 
when  appellant  approached  him,  spoke  to 
him,  and,  before  Evans  arose,  with  the  paper 
still  in  his  hand,  fired,  and  killed  him;  that 
the  killing  was  with  a  calm,  sedate  mind  and 
formed  design.  Second.  That,  conceding  ap- 
pellant's version  to  be  true,  to-wit,  "that  be- 
tween 9  and  10  o'clock  of  the  morning  of  the 
homicide,  deceased  came  into  the  store,  and 
commenced  talking  with  Davis,  and  said  to 
bim.  <Mr.  Davis,  I  don't  think  I  will  need 
TOur  services  &nj  longer  than  the  15th, — and 
this  is  not  all;  I  have  it  from  the  very  best 
information  that  you  have  been  too  intimate 
with  n  lady  in  thehouse;'  that  defendant,  re- 
plying, asked,  <  What  lady  is  that,  Mr. 
Evans  ? '  Evans  replied,  walking  off,  •  It  is 
enough  for  you  to  know  that  you  quit  on  the 
15tb;'  that  defendant  proceeded  to  wait  on 
customers;  that  in  the  afternoon,  Evans  be- 
ing in  his  office  sitting  in  a  chair,  defendant 
went  to  him  and  said,  <  I  think  I  have  a  right 
to  know  what  lady  yon  have  reference  to. ' 
Evans  answered,    •  Davis,  you  know  well 

enough  who  I  refer  to,  and  Mrs. and 

Miss  B are  no  better; '  that  defendant 

answered,  <  Mr.  Evans,  I  say  if  yon  make 
that  accusation,  you  are  a  liar; '  that  Evans 
replied,  •  You  are  a  God  damned  liar,'  raised 
up  and  advanced  towards  defendant,  throw- 
ing bis  hand  to  one  side  as  if  to  draw  a  pis- 
tol, when  Davis  shut  him."  Admitting,  we 
say,  that  the  above  facts  are  true,  the  state 
contends  that  then  other  facts  and  circum- 
stances demonstrate  that  appellant  sought 
Evans,  revived  this  matter  relating  to  the 
women  for  the  purpose  of  provoking  a  diffi- 
culty in  order  for  a  pretext  to  kill  Evans; 
that  with  a  cool,  calm,  and  deliberate  mind 
the  provocation  was  given,  or  the  occasion 
was  produced,  and  hence  there  was  no  mur- 
der of  the  second  degree  in  the  case. 

We  have  thus  stated  the  positions  of  the 
state  with  a  view  to  the  discussion  of  the 
only  question  we  desire  to  notice.  Under 
the  state  of  case  presented  by  the  testimony 
of  the  appellant,  his  counsel  contends  that  the 
court  should  have  submitted  the  question  of 
murder  of  the  second  degree.  Was  it  in  the 
ease?  Counsel  insists  that  it  was,  and  that 
bence  there  was  error  in  the  charge  because 
it  tailed  to  submit  the  degree  of  homicide  to 
the  Jury.  The  learned  judge  submitted  the 
question  of  self-defense,  but  only  one  degree 
of  murder, — the  first.  There  was  no  objec- 
tion to  the  charge  for  this  omission,  nor  did 
oounsd  request  an  instruction  upon  the  sec- 


ond degree.  We  have  reversed  a  great  num- 
ber of  judgments  in  all  manner  of  felony 
cases  for  this  omission,  though  there  was  no 
charge  requested,  bor  objection  t>ecause  of 
the  omission  to  charge  the  law  applicable  to 
the  different  phases  of  the  case.  But,  in  th« 
absence  of  requested  charges  or  objection  for 
the  omission,  what  is  the  rule?  We  are  dis- 
cussing the  matter  upon  the  hypothesis  that 
murder  of  the  second  degree  is  presented  by 
some  evidence  in  the  record.  The  rule  if 
stated  in  Bishop's  Case,  43  Tex.  390,  to  b* 
that  if  the  charge  is  erroneous,  and  is  ex- 
cepted to  at  the  time,  the  judgment  will  b* 
reversed;  but  though  erroneous,  if  not  ex- 
cepted to,  or  proper  instructions  requested, 
the  judgment  for  this 'error  may  or  may  not 
be  reveraed.  If  the  omission  was  a  material 
error,-^ne  calculated  to  injure  the  rights  of 
the  defendant, — though  the  error  is  called  to 
the  attention  of  the  court  first  in  a  motion 
for  new  trial,  the  judgment  should  .be  n- 
versed.  But  in  determining  whether  the  er- 
ror is  material,  and  calculated  to  injure  tb« 
rights  of  the  accused,  we  are  to  look  to  th« 
whole  record  bearing  upon  the  subject.  What 
was  the  nature  of  the  testimony  supporting 
the  verdict?  Was  it  cogent  and  overwhelm- 
ing? What  was  the  character  of  the  testimony 
presenting  the  phase  or  theory  of  the  case 
omitted  to  be  noticed  in  the  charge,  and  upon 
which  omission  error  is  assigned  ?  Was  it  ak 
all  reasonable  ?  Did  it  present  a  theory  which 
a  reasonable  mind  could  entertain,  or  was  it 
supported  by  such  testimony  as  was  remotely 
calculated  to  destroy  the  state's  case,  when 
considered  in  connection  with  the  other  tes- 
timony in  the  ease,  as  well  as  the  charge  as  a 
whole?  Was  the  phase  of  the  case  simply 
an  addition  to  the  case  as  made  by  the  states 
and  consistent  therewith,  or  was  it  in  direct 
conflict  with  the  state's  theory?  These  ara 
all  important  matters  to  be  considered  in 
passing  upon  the  materiality  of  the  omission 
or  error,  so  as  to  properly  determine  whether 
the  error  was  calculated  to  injure  the  right* 
of  the  accused. 

What,  then,  was  the  nature  of  the  state'a 
evidence  in  support  of  murder  of  the  first  de- 
gree? We  wiU  not  repeat  the  testimony,  but 
will  say  that,  upon  the  first  phase  of  the 
state's  case,  it  is  almost  absolutely  demon- 
strated, not  only  by  the  positive  evidence  of 
several  witnesses,  but  by  all  the  surrounding 
facts,  that  this  was  a  calmly  and  deliberately 
planned  assassination;  that  the  appellant, 
with  a  cool  and  deliberate  mind,  and  previ- 
ously formed  design,  approached  Evans,  who 
was  sitting  in  a  chair  reading  a  newpaper, 
and  before  he  could  rise  shot  him,  an  unarmed 
man,  and  continued  to  shoot  until  he  was  in 
a  manner  dead. 

.  Upon  the  second  phase  of  the  case  the  sur- 
rounillng  facts  place  it  beyond  contradiction 
that  appellant,  if  what  he  says  is  true,  calmly 
and  deliberately  provoked  the  difficulty — pro- 
duced the  occasion — with  but  one  single  pur- 
pose, and  that  was  to  obtain  a  pretext  to  slajr 
the  deceased.    All  of  the  facts  not  only  tend 
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this  way,  but  form  a  migbty  torrent  moving 
irresistibly  to  this  conclusion.  Now,  then, 
(bis  being  the  nature  of  the  evidence  in  sup- 
port of  the  second  phase  of  the  case  contended 
tor  by  the  state,  we  can  concede  that  what  the 
appellant  swears  is  true,  and  still,  as  he 
calmly  and  deliberately  adopted  this  method  to 
provolce  the  difficulty  or  produce  the  occasion 
with  intent  to  slay  his  victim,  there  is  not 
only  no  self-defense  in  the  case,  but  there  is 
no  murder  of  the  second  degree;  and,  in  view 
of  the  facts,  the  cogency  of  the  facts,  the 
overwhelming  conclusiveness  of  the  facts,  in 
support  of  murder  of  the  first  degree,  if  a 
charge  had  been  submitted  permitting  the 
Jnry  to  find  a  less  degree,  no  juror  with  the 
least  degree  of  intelligence,  unless  corrupt, 
would  have  entertained  for  a  moment  the 
suggestion  of  any  theory  less  than  murder  of 
the  first  degree.  The  plain,  simple  truth  is 
that  an  honest,  conscientious  man  cannot 
read  this  record  without  concluding  that  ap- 
pellant's version  of  this  case  was  sheer  fabri- 
cation. But  it  may  lie  Insisted  by  counsel 
for  appellant  that  his  version  may  be  true, 
and  that  be  may  not  have  provolced  the  diffi- 
oulty  or  produced  the  occasion  for  the  pur- 
pose of  killing  deceased,  and  that  hence  this 
was  a  question  for  the  jnry,  and  that  the  jnry 
should  have  been  permitted  to  pass  upon  the 
matter  under  proper  instructions:  that,  while 
the  jury  may  not  have  believed  that  he  acted 
in  self-defense,  they  may  have  believed  his 
version  of  the  facts,  and  found  him  guilty  of 
murder  of  the  second  degree.  It  is  possible 
that  the  jury  may  have  believed  that  appel- 
lant's theory  was  true,  and  it  is  possible  that 
they  may  not  have  lielleved  that  he  provoked 
thedlflBcuIty  or  produced  the  occasion  to  have 
a  pretext  to  slay  the  deceased,  and  it  may 
have  been  possible  that  murder  of  the  second 
degree  would  have  been  the  verdict;  but  there 
was  not  the  most  remote  probability  that  the 
Jury  would  have  done  any  of  these  things, 
and  hence  there  is  not  the  slightest  prol>abil- 
Ity  that  the  appellant  was  injured  by  the 
omission.  Now,  if  counsel  for  appellant  had 
objected  to  the  charge  of  the  court  for  the 
omission  to  charge  murder  of  the  second  de- 
gree, or  had  requested  a  charge  upon  that 
degree,  and  it  had  l>epn  refused,  there  being 
some  evidence  tending  to  present  this  degree 
of  homicide,  we  might  have  been  required  to 
reverse  the  judgment.  This,  however,  is 
quite  doubtful,  because  appellant's  theory  of 
the  case  tends  only  to  meet  the  state's  first 
phase,  mentioned  above,  leaving  the  second 
position  of  the  state  unquestioned;  that  is, 
that  appellant  calmly,  deliberately,  and  very 
cautiously  provoked  the  difficulty  or  produced 
the  occasion  for  but  one  purpose, — ^to  kill  the 
deceased. 

As  above  said,  we  have  very  carefully  ex- 
amined the  record  in  the  light  of  the  argu- 
ment and  brief  of  counsel  for  appellant,  and 
in  view  of  the  awful  verdict  and  judgment 
in  this  case;  but  we  have  failed  to  find  an 
•nor  requiring  a  reversal  of  the  judgment. 
We   have  discussed  but   one   question    in 


the  record,  but  we  have  given  to  all  IdM 
others  a  most  careful  consideration,  and  we 
do  not  believe  any  of  the  assignments  present 
an  error  for  which  the  judgment  should  be 
reversed,  and  the  judgment  is  therefore  af- 
firmed. 

ON  MOTION  FOB  BEHKABTNO. 

HuBT,  J.  Wa  have  read  carefully  tbe  mo- 
tion and  brief  thereon,  and  have  listened 
with  pleasure  and  interest  to  the  arguments 
for  and  against  the  same.  As  in  tbe  first 
opinion,  BO  in  this,  we  will  discuss  but  one 
question;  all  the  other  supposed  errors  being 
met  by  tbe  brief  for  the  state.  As  there  is 
some  evidence  tending  to  reduce  the  offense 
from  murder  of  tbe  first  to  murder  of  the 
second  degree,  though  Its  force  be  ever  so 
weak,  trivial,  or  light,  oonnsel  tor  tbe  mo- 
tion contend  that  it  is  not  only  tbe  duty  of 
the  court  below  to  instruct  the  jury  on  the 
lesser  degree,  but  failure  to  so  instruct  is  re- 
versible error,  whether  or  not  tbe  omission 
was  objected  to  at  the  time.  We  concede  that, 
nndersuchastateof  case,  it  would  be  the  dn^ 
of  the  court  to  charge  on  murder  of  tbe  sec- 
ond degree,  be<»use  this  is  required  by  the 
statute;  but  as  there  were  no  objections 
made  to  the  charge,  because  of  this  omission 
at  the  time,  so  as  to  bring  tbe  case  within  the 
provisions  of  article  685  of  the  Code  of  Crimi- 
nal Procedure,  does  it  follow  that  the  judg- 
ment must  be  reversed  whether  the  defendant 
excepted  to  the  charge  or  not?  This  is  the 
question,  and  we  understand  that  counsel  for 
themotion  assume  theaffirmative;con(ending 
that,  if  there  be  any  evidence  tending  to  pre- 
sent murder  of  the  second  degree,  or  any  de- 
gree of  homicide  less  than  murder  of  the  first 
degree,  the  Judge  must  charge  on  the  less  de- 
gree or  degrees,  whether  requested  or  not, 
and  that  a  failure  to  do  so  will  work  a  re- 
versal of  tbe  judgment,  though  the  charge 
was  not  excepted  to  at  the  time. 

If  this  proposition  be  correct,  the  party 
who  fails  to  except  to  the  charge  occupies  a 
position  as  favorable  as  would  one  who  ob- 
jects. Diligence  in  bringing  forward  the 
objection  at  the  earliest  opportunity  has  no 
reward;  the  careful  and  the  diligent  and  the 
careless  or  negligent  standing  on  tlie  same 
plane.  In  this  connection  we  call  attention 
to  the  opinion  of  Kobbrts,  G.  J.,  in  Bishop's 
Case,  43  Tex.  390.  He  says:  "This  differ- 
ence in  the  rule,  dependent  upon  the  time 
when  the  objection  to  tbe  action  of  the  court 
is  made.  Is  in  harmony  with  the  rules  of 
judicial  proceedings  generally,  that  a  party 
who  makes  an  objection  at  the  proper  time, 
which  is  usually  the  first  practical  oppor- 
tunity, shall  have  his  objection  more  fovor- 
ably  considered  than  if  it  had  been  inoppoi^ 
tunely  delayed."  In  the  above  the  chief 
justice  is  wrong  if  the  counsel  is  right.  Tbe 
statute,  as  Is  well  known  to  the  profession, 
provides  that  if  there  be  error  in  the  charge 
in  a  felony  case,  and  it  is  excepted  to  at  the 
time  of  the  trial,  tbe  judgment  should  be  re- 
versed.   But  suppose  there  be  error,  and  the 
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accosed  foila  to  except,  will  the  judgment  be 
reversed  in  all  such  cases?  By  nu  means. 
We  will  let  Chief  Justice  Roberts  state  the 
rule  applicable  to  such  a  state  of  case:  "It  is 
to  be  particularlj  noticed  that  the  record 
shows,  and  properly,  by  a  bill  of  excep- 
tion, in  this  case,  that  this  charge  was  ex- 
cepted to  by  the  defendant's  counsel  at  tbe 
time  of  tbe  trial,  and  before  tlie  case  had 
been  submitted  to  the  juiy.  and  before  they 
had  retired  to  consider  of  their  verdict;  and 
that  thu»  an  opportunity  was  given  to  the 
judge  to  correct  or  withdraw  tlie  charge  if 
be  had  deemed  It  to  have  been  improper,  up- 
on a  reconsideration  of  it  then  made  before 
the  final  submission  of  tbe  case  to  the  jury. 
This,  in  reference  to  tbe  provisions  of  our 
Code  of  Criminal  Procedure,  will  be  fonnd  to 
lie  an  important  consideration  in  this  case  on 
appeal  to  this  court,  by  the  exception  hav- 
ing been  made,  and  shown  by  the  bill  of  ex- 
ceptions to  have  been  made,  at  the  time  of 
the  trial,  and  to  be  much  more  beneficial  to 
tbe  defendant  than  if  then  not  made,  but 
made  only  afterwards,  on  a  motion  for  a  new 
trial.  *  *  *  If  such  a  charge  is  not  ex- 
cepted to  at  the  time  of  trial,  but  presented 
In  a  motion  for  new  trial,  which  is  the  next 
point  at  which  it  could  be  presented,  then  its 
consideration  by  this  court  would  be  subject 
to  another  and  a  very  different  rule,  which 
would  be  whether  or  not  such  charge  wsis  an 
error  which,  under  all  the  droumstancee,  as 
■exhibited  in  the  record,  was  'calculated  to 
injure  the  rights  of  the  defendant,'  and  which 
is  prescribed  as  one  of  the  grounds  for  the 
granting  of  a  motion  for  a  new  trial,  in  the 
lollowing  language:  •  Where  the  court  baa 
misdirected  the  jury  as  to  the  law,  or  has 
committed  any  other  material  error  calculated 
to  injnre  the  rights  of  the  defendant,  [Pasch. 
Dig.  art.  8137,]  Of  what  degree  of  force 
mimt  the  evidence  be  that  tends  to  establish 
an  offense,  or  tends  to  mitigate  the  offense 
charged  in  order  to  require  a  charge  appli- 
cable thereto  ?' "  Chief  J  ustice  Roberts  says 
tliat  if  its  force  is  deemed  to  be  very  weak, 
trivial,  or  light,  and  its  application  remote, 
"the  court  is  not  required  to  give  a  charge  up- 
on it.  If,  on  the  other  hand,  it  is  so  perti- 
nent and  forcible  as  that  it  might  be  reason- 
at>ly  supposed  that  the  jury  could  be  in- 
fluenced by  it  in  arriving  at  their  verdict,  the 
court  should  charge  so  as  to  fnrnish  them 
with  the  appropriate  rule  of  law  upon  the 
eubject."  iiishop  v.  SUte,  43  Tex.  890. 
Hence,  unless  the'  evidence  tending  to  pre- 
sent a  less  degree  of  an  offense,  or  any  theory 
of  defense,  be  so  pertinent  and  forcible  that 
it  might  be  reasonably  supposed  that  the 
Jury  could  be  influenced  by  it  in  arriving  at 
their  verdict,  a  fail»re  of  the  court  to  charge 
thereon  would  not  be  ground  for  reversal  in 
the  absence  of  exceptions. 

This  position  is  in  exact  harmony  with  the 
fltst  opinion  in  this  case,  and  in  accord  with 
Bishop's  Case,  supra,  and  a  number  of  cases 
4>*cided  by  this  court:  notably  Cunningham's 
■Case,  17  Tex.  App.  96;  Elam's  Case.  Iti  Tex. 


App.  40:  and  Leeper's  Case,  II  S.  W.  Hep. 
644,  (decided  at  the  present  term .)  See,  also, 
Johnson's  Case,  27  Tex.  766. 

Loose  expres.sions  upon  this  subject  can  be 
found  in  the  opinions  of  this  court,  but  the 
principle  is  well  settled  and  is  absolutely  cor- 
rect, whether  this  court  has  always  adhered 
to  it  or  not,  that,  in  the  absence  of  excep- 
tions to  the  charge  of  tlie  court,  for  this  court 
to  reverse,  the  evidence  tending  to  present  a 
phase  of  the  case  or  theory  favorable  to  the 
accused  must  be  so  pertinent  and  favorable 
that  it  might  reasonably  (not  possibly)  be 
supposed  that  the  jury  could  be  influenced  by 
it  in  arriving  at  their  verdict.  Unless  the  ev- 
idence be  of  such  a  character,  no  injury  ap- 
pears,— no  injury  is  probable;  not  "possible," 
but  "probable,"— and,  unless  this  appears, 
there  is  no  ground  for  reversal,  and  to  re- 
verse in  the  absence  of  probable  injury  wonld 
be  contrary  to  principle.  This  would  be  the 
rule  as  to  error  in  the  charge  of  the  court, 
though  excepted  to,  bat  for  the  statute. 

Was  the  evidence  presenting  murder  of  the 
second  degree  of  such  force  and  pertinency  aa 
render  it  reasonably  probable  that  the  jur7 
would  have  been  influenced  thereby  in  arriv- 
ing at  their  verdict?  As  there  was  no  excep- 
tion to  the  charge,  this  is  the  vital  question. 
The  counsel  for  the  motion  in  their  argument 
carefully  avoided  a  discussion  of  this  question 
when  it  was  the  very  issue  for  discussion, 
and  to  determine  this  issue  the  facts  must  be 
carefully  examined.  When  these  are  con- 
sulted, instead  of  presenting  murder  of  the 
second  degree  with  such  force  and  pertinency 
as  would  render  it  reasonably  probable  that 
tbe  jury  would  be  influenced  thereby  in  or- 
ri  vingat  their  verdict,  when  taken  as  a  whole, 
this  degree  of  homicide  is  very  feebly  or 
lightly  indicated.  This  being  the  case,  no  in- 
jury Is  probable,  and  hence  no  reversible 
error  is  made  manifest. 

We  are  of  the  opinion  that  there  is  no  rea- 
son why  the  motion  for  rehearing  should  be 
granted,  and  it  is  therefore  overruled.  Be- 
hearing  refused.  Judges  all  present,  Md 
concurring. 

MoGlbskbt  e.  Statb. 
(Court  df  AppeaU  cf  Texa».   May  17, 189a) 

KcLusa  DuxB  Akixals— Wsioht  of  BvmaNca. 

1.  Where  the  indictment  was  for  wantonly 
killing  B  dumb  animal,  under  Pen.  Code  Tex.  art. 
use,  it  was  error,  in  addition  to  an  instmotlon  apon 
this  offense,  to  oharRe  as  to  the  offense  denonnoed 
by  article  678,  which  is  for  the  protection  of  the 
owner. 

2.  The  following  charge  is  erroneons,  because 
it  is  upon  the  weight  of  evidence :  "  Circumstantial 
evidence,  when  fully  and  clearly  made  ont,  ij>  suf- 
ficient to  sustain  a  conviction  for  crime;  but  the 
circamstanoes  must  not  be  of  a  vague,  indefinite, 
shadowy  oharaoter,  and  the  facts  oonsUtutlng  the 
chain  must  be  clearly  defined.  •  •  •  In  oases 
depending  noon  circumstantial  evidenoe,  the  mind 
seeks  to  explore  every  possible  source  from  which 
any  light,  however  feeble,  may  be  derived ;  and  it 
Is  peculiarly  proper  that  the  Jury  should  have  be- 
fore them  every  fact  and  circumstance,  however 
slight.    •    •    •« 

&  Where  one  kills  a  dumb  animal  while  tres- 
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pamlng  upon  hla  cultivated  land,  the  land  being 
InBuiHoiently  fenced,  the  offense  Is  that  denounced 
by  Pen.  Code  Tex.  art.  885,  and  a  conTiotlon  oould 
not  be  had  under  article  680. 

Appeal  from  county  court,  Stephens  coun- 
ty; D.  W.  HULLTJM,  Judge. 

The  court  charged  as  follows,  upon  the 
subject  of  circums^ntial  evidence:  "Circum- 
stantial evidence,  when  fully  and  ccncliisive- 
ly  made  out.  is  sufficient  to  sustain  a  convic- 
tion for  crime;  but  the  circumstances  must 
not  be  of  a  vague,  indefinite,  shadowy  char- 
acter, and  the  facts  constituting  the  cliain 
must  tte  clearly  deQned  and  fully  proved. 
The  more  there  may  be  of  them,  and  tlie 
longer  the  chain  connecting  them,  the 
stronger  and  more  confident  will  be  the  con- 
clusion. In  cases  depending  upon  circumstan- 
tial evidence,  the  mind  seeks  to  explore  every 
possible  source  from  which  any  light,  how- 
ever feeble,  may  be  derived;  and  it  is  pecul- 
iarly proper  that  the  jury  should  have  before 
them  every  fact  and  circumstance,  however 
slight,  which  may  aid  them  in  reaching  a 
satisfactory  conclusion.  Greater  latitude  in 
the  presentation  of  evidence  must  necessa- 
rily be  allowed  in  cases  of  circumstantial,  than 
in  those  of  direct,  evidence." 

Wm.  Veate  &  Son,  for  appellant.  Astt. 
Atty.  Qen.  Davidson,  for  the  State. 

White,  P.  J.  This  information  was 
brought  under  article  680  of  the  Penal  Code, 
and  charged  the  willful  and  wanton  killing 
of  a  dumb  animal.  In  his  charge  to  the  jnry 
the  court  submitted  the  law  as  to  the  offense 
defined  in  article  679  of  tlie  Code,  as  well  as 
the  law  eonceming  the  offense  for  which  d» 
fendant  was  being  prosecuted,  as  defined,  by 
article  680.  The  charge  was  specially  ex- 
cepted to  on  this  ground,  and  is  clearly  er- 
roneous. The  two  offenses  named  in  the 
two  articles  are  entirely  separate  and  distinct. 
Acticle  679  is  intended  for  the  protection  of 
the  owner  of  the  animals,  while  article  680 
is  intended  for  the  protection  of  the  animals 
themselves.  Willson,  Grim.  St.  §  1168.  A 
charge  must  be  conQned  and  limited  to  tiie 
offense  charged  in  the  indictment  or  informa- 
tion, and  must  not  submit  tlie  law  of  any 
other  or  separate  offense.  Again,  the  charge 
upon  circumstantial  evidence  is  obnoxious  to 
the  objection  that  it  is  directly  upon  the 
weight  of  evidence.  The  statement  of  facts 
is  not  authenticated  by  the  approval  or  certif- 
icate of  the  trial  judge,  and  cannot,  there- 
fore, be  considered  on  appeal.  We  would  re- 
mark, however,  in  view  of  another  trial,  that 
in  case  the  evidence  should  show  that  the 
hog  was  killed  or  wounded  while  inside  of 
cleared  or  cultivated  land,  surrounded  by  an 
insufficient  fence,  the  offense  would  be  the 
one  denounced  by  article  685,  Pen.  Code;- 
and  in  such  case  a  conviction  could  not  be 
had  under  article  680,  Fen.  Code,  as  charged 
in  this  information.  Pavne  v.  State,  17  Tex. 
App.  40;  McKay  v.  State,  18  Tex.  App.  331; 
Wlllson,  Crim.  St.  §  1169. 

Judgment  reversed,  and  cause  remanded. 


£lk7  e.  Stjitk. 
(Court  of  Appeals  of  Texat.    Hay  31, 18S0.) 

BUBOIABT — CONTKICFORISEOUS  THSFT. 

On  8  trial  for  burglair,  at  which  defendant 
was  obarged  with  having  stolen  a  saddle,  testimony 
by  a  witness  that  he  arrested  defendant  on  a  charge 
of  stealing  a  saddle  and  a  gun  does  not  warrant  an 
instruction  that  the  theft  of  the  gun  may  be  con- 
sidered by  the  jnry  in  arriving  at  defendant's  in- 
tent in  stealing  the  saddle,  in  the  abeenoa  of  any 
evidence  that  the  saddle  and  gon  were  snppoeed 
to  have  been  stolen  at  the  same  time  and  place. 

Appeal  from  district  court,  Jones  county; 
J.  V.  CooKBELL,  Judge. 

Davit  A  Woodruff',  for  appellant.  Asst. 
Atty.  Gen.  Davidson,  for  the  State. 

WiLUSON,  J.  This  conviction  is  for  burg- 
lary of  a  crib,  alleged  to  be  the  property  of  G. 
W.  Brown.  At  the  time  the  crib  was  burg- 
hirized,  a  saddle  was  stolen  therefrom.  Among 
other  instructions  to  tlie  jury  is  the  follow- 
ing: "The allusion  of  witnesses  to  the  theftof 
a  gun  supposed  to  have  been  stolen  at  same 
time,  and  place,  and  found  in  the  possession 
of  the  defendant,  can  only  be  considered  by 
you  in  arriving  at  a  conclusion  as  to  defend- 
ant's intent  in  reference  to  the  property 
charged  in  the  indictment  to  have  been 
stolen."  This  instruction  was  excepted  to 
by  defendant  because  not  warranted  by  the 
evidence,  and  a  bill  of  exceptions  was  duly 
reserved. 

We  are  clearly  of  opinion  that  said  instnio- 
tion  should  not  have  been  given.  There  was 
no  evidence,  and  no  allusion  even,  by  wit- 
nesses, that  a  gun  was  stolen,  or  was  sup- 
posed to  have  l)een  stolen,  at  the  same  time 
and  place  that  the  saddle  was  stolen.  A 
witness  stated  that  he  arrested  defendant 
upon  a  charge  of  theft  of  a  saddle  and  a 
gun,  but  he  did  not  state  what  gun  or 
what  saddle,  or  whether  the  saddle  and  gun 
were  supposed  to  have  been  stolen  at  the 
same  time  and  place.  Under  this  state  of 
the  evidence,  the  ooui-t  should  have  instruct- 
ed the  jury  that  they  should  not  consider  the 
arrest  of  defendant  for  the  theft  of  a  gun  as 
evidence  against  him  for  any  purpose.  It 
was  not  a  fact  in  the  case  entitled  to  any  con- 
sideration whatever,  either  to  show  the  in- 
tent of  defendant  as  to  the  saddle,  or  any  oth- 
er fact  in  the  case. 

As  to  the  sufficiency  of  the  evidence  in  the 
case  to  warrant  the  conviction  for  burglary, 
we  will  remark  that  on  anotlier  trial  more 
and  stronger  inculpatory  evidence  than  is 
shown  by  the  statement  of  facts  before  us 
should  be  adduced,  if  attainable.  Because 
of  error  in  the  charge  of  the  court  as  pointed 
out,  the  judgment  is  reversed,  and  the  cause 
remanded. 


AI.LBN  V.  Statb. 
(Court  of  Appeals  of  Texas.    May  21,  IBM.) 
Ihtoxioatino  Liqdobs  —  VioLATKHT  or  taamsBM 
Laws— IsroRMATiojf. 
1.  A  clerical  error  as  to  the  month,  in  the  Jurat 
to  a  complaint  for  selling  intoxicating  liquor  with- 
out a  license,  does  not  vitiate  either  the  oonplaial 
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or  the  InforznatloD,  and  on  the  trial  the  state  may 
•how  when  the  jarat  was  In  fact  made. 

8.  An  information  which  alleges  that  defend- 
ant sold  intoxicating  Honors  in  quantities  less  than 
a  quart,  "said  occupation  being  taxable  by  law, 
without  first  obtaining  a  license  therefor,  and  the 
taxes  then  and  there  due  by  him  to  the  said  state 
upon  said  occupation  amounted  to  tSOO,  and  the 
taxes  then  and  there  due  by  him  to  said  county 
amounted  to  tlSO, "  these  taxes  having  been  du^ 
levied,  is  sufSoieDt,  and  charges  but  one  offense. 

8.  On  a  trial  for  selling  intoxicating  liquors  in 
qnantltles  less  than  a  quart  without  having  paid 
either  state  or  county  taxes,  a  conviction  for  the 
non-payment  of  the  county  tax  is  unwarranted 
where  tikere  is  no  evidence  that  it  had  ever  been 
levied;  and  a  verdict  imposing  a  fine  in  an  amount 
equaling  both  state  and  county  taxes  will  be  set 
aside  for  uncertainty  where  there  is  nothing  in 
the  record  to  show  that  the  jury  did  not  in  fact  in- 
clude the  county  tax  as  a  part  of  the  penalty  as- 
sessed against  defendant. 

Appeal  from  Jeff  Davis  oonnty  court;  W. 
W.  WiMBEBLT,  Judge. 

Information  against  John  Allen,  which 
charges  as  follows:  "On  or  ahont  April  30, 
1889,  in  county  and  state  aforesaid,  one  John 
Allen  did  then  and  there  unlawfully  engage 
in  and  follow  and  pursue  the  occupation  of 
selling  spirituous,  vinous,  and  malt  liquors 
in  quantities  less  than  one  quart,  said  occu- 
pation being  taxable  by  law.  without  first  ob- 
taining a  license  therefor,  and  the  taxes  then 
and  there  due  by  him  to  the  said  state  upon 
said  occupation  amounted  to  $300,  and  the 
taxes  then  and  there  due  by  him  to  said  coun- 
ty amounted  to  $150;  the  said  taxes  due  the 
said  county  and  state  having  been  theretofore 
duly  levied  according  to  law."  Defendant 
was  convicted,  and  now  appeals. 

W,  O.  Head,  for  appellant.  Atat,  Atty. 
den.  Davidson,  for  tlie  State. 

TViLLsoN,  J.  It  was  permissible  for  the 
state  to  show,  and  it  was  shown,  thiit  the 
jurat  of  the  complaint  was  in  fact  made  on 
May  2,  1889,  instead  of  April  2,  1889,  as 
written  therein.  This  was  a  mere  clerical 
mistake  which  did  not  vitiate  the  complaint 
or  the  information. 

There  is  no  defect  in  the  information.  It 
ia  in  the  usual  form,  and  alleges  but  one  of- 
fense. Exceptions  to  it  were  properly  over- 
rated. 

It  is  alleged  in  the  information  that  the 
taxes  due  by  defendant  amounted  to  9800  to 
the  state,  and  SlSOto  JbS Davis  county;  said 
taxes  having  theretofore  been  duly  levied  ac- 
cording to  law.  Verdict  of  the  JU17  assesses 
a  fine  of  m50  against  the  defendant,  that 
amount  being  the  aggregate  amount  of  the 
state  and  county  taxes  alleged  to  be  due. 
There  is  no  evidence  in  the  record  that  any 
county  tax  had  been  levied;  and  if  the  jury, 
in  assessing  the  fine,  included  the  county  tax 
of  9150  alleged  in  the  information  to  be  due, 
the  verdict,  to  that  extent,  is  unwarranted  by 
the  evidence.  There  is  nothing  in  the  record 
which  enables  us  to  say  that  the  jury  did  not 
inclade  the  amount  of  the  county  tax  as  a 
part  of  the  penalty  assessed  by  their  verdict. 
A  conviction  for  the  county  tax  was  unwar- 
ranted, in  the  absence  of  any  proof  of  the  levy 


of  suchatax,  and  of  the  amount  levied.  Crews 
y.  State,  10  Tex.  App.  292;  Mansfield  v. 
State,  17  Tex.  App.  468.  Because  of  the 
uncertainty  of  the  verdict,  the  judgment  is 
reversed,  and  the  cause  remanded. 


Mahlb  v.  State. 
{Court  (tf  Appeals  qf  Texas.  May  21, 1890.) 
Dbivhto  Livb-Stock  tboh  Accustomid  RiNaa. 
One  who  turns  horses  out  of  his  pasture, 
and  notifies  their  owner  about  them,  is  not  guilty 
of  a  violation  of  Pen.  Code  Tex.  art.  767,  which 
makes  it  a  misdemeanor  for  any  one  to  "willfully* 
drive  from  its  accustomed  range  live-stock  not  bis 
own,  without  the  owner's  consent. 

Appeal  from  JeS  Davis  county  court.;  W. 
W.  WiMBEELT,  Judge. 

W.  O.  Head,  for  appellant.  Aaat.  Atty. 
Gen.  Davidson,  fur  the  State. 

White,  P.  J.  Appellant  has  been  prose- 
cuted and  committed  under  article  767 of  the 
Penal  Code  for  willfully  driving  from  its  ac- 
customed range  live-stock  not  his  own,  and 
without  the  consent  of  the  owner.  As  shown 
by  the  evidence,  the  animals  were  mares  that 
had  by  some  means  gotten  into  defendant's 
pasturo,wherebehad  a  stallion  running  with 
some  mares  of  his  own,  and  that  defendant 
simply  drove  them  about  100  yards,  and 
turned  them  out  of  his  pasture  gate,  and  then 
sent  the  owner  word  about  them,  and  where 
he  had  turned  them  out.  In  substance  and 
effect,  this  is  the  testimony.  "Willfully,"  as 
used  in  the  statute  to  characterize  the  oftense 
denounced,  means  with"  evil  intent,"  "legal 
nalice,"  and  "without  reasonable  ground  to 
believe  that  the  act  was  lawful."  Thomas 
V.  State,  14  Tex.  App.  200;  Lane  v.  State, 
16  Tex.  App.  178.  The  evidence  wholly  and 
totally  fails  to  support  the  conviction.  B»- 
versed  and  remanded. 


Masters  v.  State. 
(Cottrt  (if  Appeals  of  Texas.    May  81, 1890.) 

Assault  Aim  Battbkt — Belt-Defesse — Iitstbuo- 
noNS. 

1.  Yniere,  on  a  trial  for  assault  and  batteiy, 
there  is  evidence  tending  to  raise  the  issue  of  self- 
defense,  the  court  should  fully  and  ool'reotly  fai- 
staiict  on  that  issue. 

2.  Defendant  and  prosecutor  got  into  a  relig- 
ions discussion  at  breakfast  After  going  outside^ 
defendant  said:  "You  have  raised  a  difficulty  in 
my  family. "  Prosecutor  said  be  bad  not,  where- 
upon they  called  each  oiher  liars.  Defendant  then 
drew  a  pistol.  Prosecutor  said  defendant  aimed 
at  him,  and  snapped  it.  Defendant  denied  this, 
and  said  that,  before  he  drew  the  pistol,  prose- 
cutor stooped  to  pick  up  a  large  stick,  and  that  he 
then  drew  the  pistol,  and  told  prosecutor  not  to 

Sick  up  the  stick,  or  he  would  shoot  him;  that  ha 
id  not  intend  to  shoot,  but  only  to  prevent  prose- 
cutor from  getting  the  stick.  The  only  instraotion 
on  the  subject  of  self-defense  was  that,  if  defend- 
ant provoked  the  dlffioulty,  he  could  not  claim  that 
he  acted  in  self-defense.  HeW,  that  it  did  not  pre- 
sent the  issue  fairly  and  fully,  and  that,  though 
the  instructions  requested  by  defendant  were 
faulty,  the  request  was  sulHcient  to  call  the  court's 
attention  to  Its  omission. 

Appeal  from  Falls  county  coart;  8.  B» 

SOOTT.  Judge.  0  g  ,ized  by  L.OOg  Ic 
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Defendant  was  convicted  of  aggravated 
assault  and  battery.  Defendant  and  prose- 
cutor got  into  a  religious  discussion  at  break- 
fust.  After  going  outside,  defendant  said: 
"You  have  raised  a  difficulty  in  my  fumily." 
Prosecutor  said  he  had  not  Then  they  called 
each  other  liars,  and  defendant  drew  a  pistol. 
Prosecutor  said  defendant  aimed  It  at  him, 
and  snapped  it.  Defendant  denied  this,  and 
said  that,  before  he  drew  the  pistol,  prose- 
cutor stooped  to  pick  up  a  large  stick,  and 
tliMt  he  then  drew  the  pistol,  and  told  prose- 
cutor not  to  pick  up  the  stick,  or  he  would 
shoot  him;  tliat  he  did  not  intend  to  shoot, 
bat  only  to  prevent  prosecutor  from  getting 
the  stick. 

Asst.  Attjf.  Gen.  Davidson,  for  the  State. 

WiLLSOM,  J.  There  is  evidence  which 
presents  the  issae  of  self-defense,  and  correct 
instructions  upon  such  issue  should  have 
been  given  the  jury.  In  the  main  charge,  no 
such  instructions  were  embraced,  but  the 
court,  at  the  instance  of  the  county  attorney, 
gave  a  special  instruction  to  the  efiFect  that, 
if  defendant  provoked  the  difficulty,  he  could 
not  claim  that  he  acted  in  self-defense.  This 
special  instruction  was  excepted  to  by  the  de- 
fendant, and  he  also  requested  special  in> 
structions  upon  tlie  issue  of  self-defense, 
wltich  were  refused,  and  he  excepted. 

We  think  the  court  erred  in  giving  the 
special  instruction  requested  by  the  county 
attorney.  It  does  not  present  the  law  upon 
the  issue  of  self-defense  fairly  and  fully,  as 
was  demanded  by  the  evidence.  In  fact,  it 
presented  but  one  feature  of  the  law  of  self- 
defense,  and  that  whs  the  one  unfavorable  to 
the  defendant.  White  the  instructions  re- 
quested by  defendant  are  not  free  from  ob- 
jection, they  were  sufficient  to  call  the  atten- 
tion of  the  court  to  the  defect  in  the  main 
charge,  which  defect  should  have  been  cured 
by  appropriate  instructions  on  the  issue  of 
self-defense.  Because,  in  our  opinion,  the 
defendant  did  not  have  a  fair  presentation  of 
the  law  to  the  jury,  the  judgment  is  reversed, 
and  the  cause  is  remanded. 


BuoHANAK  V.  State. 
{Court  of  Appeal*  qfTexat.    May  81, 1890.) 

ApeXAVATED  AS8ACI.T  AND  BaTTEBT  —  BYISXKOK. 

Kvldence  that  defendant  assaulted  a  person, 
bat  nsed  only  bis  hands  and  knees,— strikinK  him 
with  his  flat,  throwing  blm  down,  and  kneellnKon 
him, — shows  only  a  simple  assault  and  battery, 
and  is  not  snfflolent  to  support  a  conviction  of  ag- 
gravated assault  and  battery. 

Appeal  from  Fannin  county  conrt;  W.  A. 
Bbamlette,  Judge. 
Asst.  Atty.  Gen.  Datidton,  for  the  State. 

WiLLSON,  J.  This  conviction  is  for  ag- 
gravated assault  and  battery,  under  an  in- 
dictment which  charges  the  aggravation  to 
have  been  that  the  assault  and  battery  was 
committed  with  premeditated  design,  and  by 
tlie  use  of  means  calculated  to  inflict  great 
bodily  injury.    We  do  not  think  the  evidence 


warrants  the  conviction.  The  only  means 
used  by  defendant  in  committing  the  offense 
were  his  hands  and  knees.  He  struck  the 
injured  party  several  blows  with  his  fist. 
threw  him  down,  and  got  upon  him  with  his 
knees,  etc.  These  means  were  not,  under 
the  circumstances  of  this  case,  calculated  to 
inflict  great  bodily  injury.  There  might  be 
instancee  where  the  use  of  such  means  would 
be  calculated  to  inflict  such  Injury;  but  ordi- 
narily the  use  merely  of  the  hands,  fists,  or 
other  members  of  the  body  will  not  consti- 
tute an  aggravated  assault  and  battery. 
Keley  v.  State,  12  Tex.  App.  245.  In  our 
opinion,  the  evidence  shows  only  a  simple  as- 
sault and  battery;  and  the  judgment  is  re- 
versed, and  the  canse  remanded. 


liABB  «.  State. 
{Cowrt  vf  Appeals  qf  Texas.   June  4^  1890.) 
DisoRDEBiiT  Housa — EvmsHOi. 
On  indictment  for  keeping  a  disorderly 
house.  It  was  shown  that  defendant,  a  tMunster, 
rented  a  house  for  one  S.,  and  moved  her  from 
another  town,  and  put  her  into  it,  where  she  after- 
wards kept  a  disorderly  house;  bnt  It  was  not 
shown  that  defendant  was  ever  there,  or  was  in 
anywise  interested  in  It.    Held,  that  the  evidence 
was  InsulBGient  to  support  a  convlotion. 

Appeal  from  Llano  county  court;  W.  S. 
Maxwell,  Judge. 

8lator  <t  McLean  hndFlaek  ADalrymple, 
for  appellant.  Aast.  Atty.  Gen.  Davidson, 
fur  the  State. 

White,  P.  J.  Appellant  was  convicted  In 
the  court  below  upon  an  indictment  in  which 
he  was  chargedi  jointly  with  one  Mrs.  Nel- 
son, with  keeping  a  disorderly  house;  that  is, 
"a  house  for  the  purposes  of  public  prostitu- 
tion, and  as  a  common  resort  for  proaHtates 
and  vagalx>nds." 

The  only  connection  that  defendant  is  ever 
known  to  have  had  with  the  house  is  that, 
as  a  teamster,  he  hauled  Mrs.  Nelson  from 
Burnet  to  Llano,  rented  the  house  for  her, 
and  put  her  into  it.  If  he  was  ever  in  or 
near  the  house  afterwards,  or  in  any  manner 
interested  in  keeping  it,  no  witness  has  so 
testified.  There  is  scarcely  a  suspicion,  even, 
that  defendant  ever  concerned  himself  about 
the  bouse  or  Mrs.  Nelson  after  he  hauled  her 
to  it.  We  cannot  sustain  convictions  Iwsed 
upon  such  meager  testimony, — ^in  fact,  baaei 
upon  what  we  may  almost  say  is  testimony 
which  does  not  create  a  suspicion  of  guilt. 

Reversed  and  remanded. 


MONTOOUEET  V.  STATB. 

(Court  of  Appeals  of  Texas.    June  T,  1890.) 
Uni^iwfdllt  Bsandiko  Stock— Intkht—Evi- 

A  convlotion  for  unlawfully  branding  a 
horse  without  the  consent  of  the  owner,  with  In- 
tent to  defraud,  cannot  be  sostaiiied,  where  the 
evidence  shows  tliat,  while  the  branding  was  done 
without  the  consent  of  the  owner,  defendant  did 
it  to  protect  the  owner,  by  preventing  another  per- 
son from  taking  poaseuioo  of  the  hoifa^Q  I  p 
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Appeal  from  diutrict  court,  San  Saba  coun- 
ty; A.  W.  MouRSUND,  Judge. 

As$t.  Atty.  Gen.  Davidson,  for  the  State. 

WiLLSON,  J.  This  is  a  conviction  for  un- 
lawfully branding  a  horse,  the  property  of  an- 
other, without  the  consent  of  the  owner,  and 
with  intent  to  defraud.  Ko  doubt  can  be 
entertained  from  the  evidence  of  the  brand- 
ing of  tlie  horae  by  the  defendant,  or  that 
be  branded  it  without  the  consent  of  the 
owner.  But  the  evidence  fails  to  establish 
the  very  gist  of  the  offense  charged,  which  is 
an  intent  to  defraud.  Instead  of  such  in- 
tent being  shown,  we  think  a  preponderance 
of  the  testimony  shows  that  in  branding  the 
horse  the  defendant  acted  innocently,  with 
no  intent  to  defraud,  but,  on  the  contrary, 
that  his  purpose  was  to  protect  the  owner  of 
the  horse  in  liis  property,  by  preventing  said 
horse  from  being  appropriated  by  some  per- 
son to  whom  he  did  not  belong.  Because  the 
evidence  does  not  warrant  the  verdict,  the 
judgment  is  reversed,  and  the  cause  re- 
manded. 


Habel  v.  State. 
(Court  of  Appeals  of  Tezot.    Uarch  IS,  1800.) 

VbNIKB    rOR    TiLLBSKBR— OiLTH    TO    SHSBtn— IX- 

sTBUCTioNs — Conduct  o»  Attobnbt— EvcsBNaB. 
1.  Bev.  St.  Tex.  art.  80S0,  provides  that,  "when- 
ever it  may  be  necessary  to  summons  jurors  who 
have  not  been  selected  by  jury  commissioners  un- 
der the  provision  of  this  title,  the  court  shall  ad- 
minister to  the  sheriff  and  each  of  bis  deputies  the 
following  oath,"  etc.  Held  that,  where  it  was 
shown  that  the  oath  bad  been  administered  already 
at  the  term,  it  was  not  error  to  refuse  to  anin 
administer  itw  at  defendant's  request,  upon  the  Issu- 
ing  of  a  special  venire. 

3.  Where,  upon  request,  attachments  were 
issued  for  absent  venire  men,  it  was  not  error  to 
issue  a  venire  for  talesmen  before  such  venire  men 
were  brought  in,  and  to  refuse  a  postponement  for 
that  purpose. 

8.  Where  a  charge  was  properly  rejected  as 
being  an  incorrect  statement  of  the  law  applicable 
to  a  Mrtain  state  of  facts,  and  the  court  errone- 
ously failed  to  give  any  instruction  as  to  such 
facts,  the  error  was  not  prejudicial,  when  it  ap- 
pears that,  if  a  proper  instruction  had  been  given, 
its  only  effect  must  have  been  to  induce  the  ver- 
dict actually  returned. 

4.  An  objection  to  the  conduct  o(  counsel  for 
the  state  in  expressing  bis  personal  belief  in  de- 
fendant's guilt  will  not  be  considered,  when  no 
written  request  was  made  for  an  instruction  that 
the  jury  must  not  allow  themselves  to  be  influenoed 
thereby. 

5.  Defendant  testified  in  his  own  behalf,  and 
counsel  for  the  state  used  some  very  harsn  ez- 

ftressions  as  to  the  credibility  of  personssotestUy- 
ag. "  The  court  charged :  "You  are  by  law  made 
the  exclusive  judges  of  the  credibility  of  all  the 
witnesses  before  you  in  this  case,  and  of  the 
weight  you  should  give  to  their  testimony;  and, 
after  you  have  considered  all  the  evidence  before 
you,  if  yon  have  in  your  minds  a  reasonable  doubt 
as  to  the  guilt  of  this  defendant,  you  should  ac- 
quit him. ''  Held  that,  while  the  conduct  of  coun- 
sel was  improper,  the  effect  was  neutralized  by 
the  charge,  and  there  is  no  ground  of  reversaL 

■  «.  Under  Code  Orim.  Proc.  Tex.  art.  683,  a 
conviction  must  be  set  aside  for  any  error,  how- 
ever immateriaJ,  which  was  promptly  excepted  to, 
and  properly  presented  by  a  bill  of  exceptions; 
and  the  fact  that  one  tried  for  murder  was  con- 
victed Of  manslaughter  does  not  relieve  the  re- 
viewing court  from  eonstdering  a  charge  as  to 


murder  in  the  first  degree,  which  was  objected  to 
on  the  ground  that  the  evidence  was  not  sufficient 
to  raise  the  question  of  murder. 

7.  Where  two  persons,  quarreling  in  a  theater, 
went  outside  for  the  purpose  of  fighting  it  out, 
and  the  evidence  raised  the  question  whether  de- 
fendant, who  had  a  deadly  weapon  on  his  person 
or  in  his  hand,  went  with  an  intent  to  use  it,  the 
issue  of  murder  in  the  first  degree  was  clearly 
raised,  and  it  was  proper  to  Instruct  in  regara 
thereto. 

Appeal  from  district  court,  Dallas  eounty; 
B.  £.  BvRKE,  Judge. 

Under  an  indictment  charging  him  with 
the  murder  of  £d.  Gillette,  the  appellant  was 
convicted  of  manslaughter,  and  sentenced  to 
two  years  in  the  penitentiary.  The  evidence 
showed  that  the  two  men  were  quarreling  in 
a  theater,  and  went  outside  to  fight  it  out, 
when  appellant  drew  a  pistol,  and  shot  the 
deceased.  Other  facts  sufficiently  appear 
from  the  opinion. 

D.  G.  Wooten,  for  appellant.  Aaat.  Atty. 
Gen.  Davidsofi,  for  the  State. 

Whtte,  p.  J.  Appellant  was  convicted  In 
the  lower  court  of  manslaughter,  and  given 
two  years  In  the  penitentiary.  Appellant 
was  indicted,  and  put  upon  his  trial  for  mur- 
der. The  record  sufficiently  shows  that  the 
court  ordered  the  summoning  of  the  special 
venire  out  of  which  the  jury  was  to  be  se* 
lected  for  the  trial  of  the  case;  and  the  ob- 
jection to  the  transcript  in  that  parUcular, 
based  upon  the  rulings  in  Steagald's  Case,  22 
Tex.  App.  4S6, 8  S.  W.  Hep.  771,  Is  not  main- 
tainable. 

As  to  other  objections  to  the  special  ve- 
nire* for  talesmen,  it  is  first  urgently  in- 
sisted that  the  same  should  have  been  quashed 
because  the  court  declined  and  refused  to  ad- 
minister to  the  sheriff  and  each  of  his  depu- 
ties the  oath  prescribed  by  article 3056  of  the 
Bevised  Statutes  before  they  executed  said 
writs.  That  statute  reads:  "Whenever  it 
may  be  necessary  to  summon  jurors  who 
have  not  been  selected  by  jury  commissioners 
under  the  provisions  of  this  title,  the  court 
shall  administer  to  the  sheriff  and  each  of 
his  deputies  the  following  oath:  'Yon  do 
solemnly  swear  that  you  will,  to  the  best  of 
your  skill  and  ability,  and  without  bias  or 
favor  towards  any  party,  summon  such  ju- 
rors as  may  be  ordered  by  the  court;  that  you 
will  select  none  but  impartial,  sensible,  and 
sober  men,  having  the  qualifloations  of  ju- 
rors under  the  law;  that  you  will  not,  directly 
or  indirectly,  converse  or  communicate  with 
any  juryman  touching  any  case  pending  for 
trial ;  and  that  you  will  not  by  any  means  at- 
tempt to  Influence,  advise,  or  control  any 
juryman  in  his  opinion  in  any  case  which 
may  be  tried  by  him,  so  help  you  God. '  "  This 
statute  has  been  held  applicable  in  criminal 
as  well  as  in  civil  cases.  Wyers  v.  State,  22 
Tex.  App.  258,  2  S.  W.  Rep.  722.  When 
this  statute  was  originally  passed,  it  ex- 
pressly provided  in  terms  that  the  oath 
should  be  administered  "at  the  commence- 
ment of  each  term  of  the  court  at  which  jury 
cases  may  be  tried."    Hicks  j.  £^^(^,4 1^^- 
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App.  488.  In  the  Revision,  as  shown  In  arti- 
cle 8056,  supra,  it  is  not  stated  in  terms  at 
what  particular  time  the  oath  should  be  ad- 
ministered;  but  we  think  it  is  apparent  from 
the  language  used  that,  if  it  has  once  been 
administered,  that  will  sufiSce  thereafter  at 
the  same  term  for  the  summoniAg  of  ail 
"such  jurors  as  may  be  ordered  hy  the  court, " 
and  that  it  is  not  necessary  to  have  the  oath 
repeated  every  time  new  or  additional  tales- 
men are  to  be  summoned.  In  explaining  the 
bills  of  exception  on  this  point,  the  learned 
trial  jiidg«  states  that  the  said  oath  was  duly 
administered  to  the  sheriff  and  deputies  on 
the  first  day  that  the  criminal  docket  was 
taken  up,  and  that  none  but  the  o£Boers  so 
qualified  took  part  in  summoning  the  tales- 
man in  this  case.  He  also  certifies  that  in 
each  Instance,  before  the  said  talesmen  were 
summoned,  he  cautioned  the  sheriff  as  to  his 
duty  in  summoning  them,  as  provided  shall 
be  done  by  article  615  of  the  Code  of  Crim- 
inal Procedure.  This  was  the  nesessary  and 
proper  practice.  Defendant's  objections  to 
the  action  of  the  court  in  this  matter  are 
without  merit. 

Perliaps  we  should  have  first  noticed  the 
defendant's  objections  to  the  issuance  of  00- 
ntres  for  talesmen  until  certain  of  the  origi  nal 
venire  men  who  had  been  summoned,  and 
who  were  absent,  had  been  attached,  and 
brought  into  court  to  be  passed  npon.  He 
also  asked  a  postponement  of  the  trial  until 
this  could  be  done.  Attachments  were 
promptly  issued  for  these  absentees  as  soon 
as  demanded,  but  a  defendant  cannot  un- 
reasonably delay  the  trial  on  account  of  the 
absence  of  such  summoned  Jurors.  Code 
Crim.  Froc.  art.  640.  The  questions  here 
raised  were  fully  discussed  in  Hudson's 
Case.  28  Tex.  App.  823,  ante,  888.  No  error 
is  made  to  appear  in  relation  to  this  matter. 

Many  objections  are  made,  and  criticisms 
indulged  in,  with  regard  to  the  charge  of  the 
court.  In  so  far  as  murder  of  the  first  or  the 
second  degree  is  concerned,  all  such  questions 
are  eliminated  by  the  fact  that  defendant  has 
been  convicted  of  manslaughter,  and  not 
murder.  As  to  manslaughter,  the  charge 
embraced  all  the  statutory  rules  with  regard 
to  that  crime.  Had  defendant  not  been  found 
guilty  of  manslaughter,  the  chai^  might 
have  been  held  insufficient  as  not  pertinently 
applyiuK  the  iaw  of  that  grade  of  crime  to 
the  particular  facts  of  the  case;  and  defend- 
ant, in  a  S()ecial  requested  instruction  which 
was  refuscKl,  attempted  to  call  the  attention 
of  the  court  to  the  omission .  The  instruction 
was  not  itself  the  law,  but  was  sulBcient  to 
call  the  attention  of  the  court  to  the  necessity 
of  an  instruction  directly  applicable  to  the 
facts.  An  instruction  was  given  by  the  court 
with  regard  to  mutual  combat  entered  into 
where  death,  or  seriously  bodily  injury  likely 
to  result  in  death,  might  ensue,  and  properly 
instructed  the  jury  that,  in  such  state  of 
case,  self-defense  would  not  apply.  King  v. 
State.  4  Tex.  App.  54;  Crist  v.  State.  21  Tex. 
App.  861;  Thumm  v.  Sute.  24  Tex.  App. 


667,  7  S.  W.  Rep.  236;  Williams  v.  State,  25 
Tex.  App.  216,  7  S.  W.  Rep.  666;  Willson, 
Crim.  St.  §  982.  But  the  court  did  not  in- 
struct as  to  what  the  law  would  be  if  defend- 
ant went  out  to  engage  in  a  flsticnfC  with 
deceased,  and  with  no  intention  of  having  a 
deadly  contest,  or  using  a  deadly  weapon,  and 
that  his  deadly  weapon  was  only  used  after 
deceased  was  apparently  about  using  a  deadly 
weapon  upon  him.  The  facts,  perhaps, 
called  for  somesuch  instruction.  But  in  sucb 
case  the  defendant's  right  of  self-defense 
would  not  have  been,  as  is  insisted  by  coun- 
sel, a  perfect  one,  and  entirely  justifiable  in 
law,  but  would  have  been  imperfect  to  the 
extent  of  the  gravity  of  the  offense  which  he 
intended  to  commit  originally.  He  went  out 
to  engage  in  an  affray,  which  is  a  misde- 
meanor. Pen.  Code,  art.  813.  "A  perfect 
right  of  self-defense  can  only  obtain  and 
avail  where  the  party  pleading  it  acted  from 
necessity,  and  was  wholly  free  from  wrong 
or  blame  in  occasioning  or  producing  the 
necessity  which  reqnired  his  action.  If,  bow- 
ever,  he  was  in  the  wrong, — if  he  was  him- 
self violating,  or  in  the  act  of  violating,  the 
law, — and  on  account  of  his  own  wrong  was 
placed  in  a  situation  wherein  it  became 
necessary  for  liim  to  defend  himself  against 
an  attack  made  upon  himself,  which  was 
superinduced  or  created  by  his  own  wrong, 
then  the  law  justly  limits.his  right  of  self- 
defense,  and  regulates  it  'according  to  the 
magnitude  of  his  own  wrong."  Reed  v. 
State,  11  Tex.  App.  509;  Willson,  Crim.  St, 
g  982.  If  the  original  wrong  of  defendant 
was  or  would  have  been  a  misdemeanor,  then 
the  homicide  growing  out  of  or  occasioned 
by  it,  though  in  self-defense  from  an  assault 
made  upon  him,  would  be  manslaughter,  if 
committed  under  the  immediate  influence  of 
sudden  passion  arising  from  an  adequate 
cause;  such,  tor  instance,  as  anger,  rage,  ter- 
ror, or  resentment.  Spearman  v.  State,  23 
Tex.  App.  224. 4  S.  W.  Rep.  586.  The  court 
did  not  err  in  refusing  defendant's  second 
special  requested  instruction  on  tills  subject, 
because  it  did  not  state  correctly  the  law  ap- 
plicable to  the  facts;  and.  while  the  court 
omitted  to  diarge  at  all  on  that  phase  of  the 
case,  the  errror  was  harmless,  because  de- 
fendant was  found  guilty  of  manslaughter, 
and  that  would  have  been  the  finding  under 
the  charge,  had  it  been  given  correctly,  and 
adopted  as  the  basis  of  the  verdict. 

A  bill  of  exceptions  was  taken  to  the  fol- 
lowing language  used  by  the  county  attor- 
ney in  his  closing  argument  to  the  jury: 
"Gentlemen  of  tlie  jury,  I  tell  you,  as  an 
honest  man  and  citizen,  that  it  is  my  candid 
and  honest  belief  that  this  defendant  is  goilty 
of  murder  of  the  first  degree,  and  you  ought 
to  find  him  guilty  as  such."  Defendant  did 
not  request  the  court,  in  writing,  to  instruct 
the  jury  that  they  should  not  ^  influenced 
by  the  attorney's  individual  opinion  as  to  the 
defendant's  guilt.  This  should  liave  been 
done;  and,  if  the  court  had  then  refused  to 
give  such  instruction,  the  mu^^Q.  ^ould 
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then  have  been  properly  presented  for  adju- 
dication. "While  it  is  true  that  authors,  in 
treating  upon  the  subject,  say  tliat  counsel 
either  for  or  against  the  prisoner  should  nev- 
er  express  their  opinion  as  to  the  guilt  or  in- 
nocence of  the  accused,  yet  we  would  hesitate 
at  this  day  to  reverse  a  judgment  because  of 
a  violation  of  this  rule."  Young  v.  State,  19 
Tex.  App.  536;  Kennedy  y.  State,  Id.  618. 
There  are,  however,  recent  instances  where 
the  mode  and  manner  of  expressing  such  an 
opinion  on  the  part  of  prosecuting  ofiBcers 
bas  been  held  sufficient  ground  for  revers- 
ing a  judgment  of  conviction.  People  t. 
Quick,  (Mich.)  reported  in  full  in  25  K.  W. 
Bep.  802.  "The  impropriety  of  expressing 
a  personal  opinion  to  the  jury  upon  disputed 
facts  has  always  been  regarded  as  great,  and 
lias  in  some  notable  instances  led  to  unpleas- 
ant strictures  on  the  character  uf  celebrated 
counsel. "    Id. 

Defendant  testified  as  a  witness  in  his  own 
behalf.  The  county  attorney  commented  up- 
on his  testimony,  which  he  had  the  right  to 
do,  as  in  the  case  of  any  other  witness;  but 
he  also  indulged  in  some  very  harsh  reflec- 
tions as  to  tlie  credibility  of  those  defendants 
who  would  testify  in  their  own  cases,  and 
warned  the  jury  that,  "so  long  as  defendants 
are  to  be  believed  when  testifying  in  their 
own  behalf,  no  man  will  ever  be  convicted 
in  this  state."  This  languiige  was  excepted 
to,  and  special  instructions  were  asked  in  re- 
gard to  how  the  testimony  of  a  defendant  in 
bis  own  behalf  should  be  considered,  which 
were  refused.  The  court,  however,  charged 
the  jury:  "You  are  bylaw  made  the  exclu- 
sive judges  of  the  credibility  of  all  the  wit- 
nesses t>efore  you  in  this  case,  and  of  the 
weight  yon  should-  give  to  their  testimony; 
and,  after  you  have  considered  all  the  evi- 
dence before  you,  if  you  have  in  your  minds 
a  reiisonable  doubt  as  to  the  guilt  of  this  de- 
fendant, you  should  acquit  him."  "We  are 
not  disposed  to  reverae  judgments  for  merely 
indiscreet  ebullitions  of  counsel,  which  may 
be  allowed  for,  and  are  neutralized  by  the 
eSect  of  the  charge."  In  tliis  instance  the 
charge  of  the  court,  we  think,  fully  neutral- 
ized whatever  unwarranted  expression  of 
opinion  the  prosecuting  officer  had  indulged 
in,  and  we  cannot  think  that  such  idle  decla- 
mation could  or  would  have  the  same  weight 
with  the  jury  as  the  charge  of  the  court. 

Defendant's  special  requested  instruction 
was  obnoxious  to  the  objection  that  it  was  a 
charge  upon  the  weight  of  evidence,  and  it 
was  properly  refused.  We  have  considered 
all  the  material  questions  In  the  case,  and, 
having  found  no  reversible  error,  the  judg- 
ment is  affirmed. 

ON  MOTION  FOR  BEHEARINO. 
(AprU  26,  1890.) 
Warrs,  P.  J.  We  have  carefully  re-exam- 
ined the  record  in  this  case,  in  connection 
urttb  the  appellant's  motion  for  rehearing, 
and  the  able  argument  of  counsel  in  support 
of  the  same.    There  is  but  one  question  which 


we  deem  it  necessary  to  reconsider.  As  be- 
fore stated,  the  court  submitted  to  the  jury 
in  its  charge  the  law  of  murder  in  the  first 
and  second  degrees.  Appellant  objects  to  the 
charge  on  murder  of  the  first  degree,  and 
claims  that  the  court  erred  in  charging  the 
jury  the  law  of  murder  in  the  first  degree, 
for  the  reason  "that  the  evidence  in  the  case 
did  not  call  for  nor  warrant  a  charge  on  that 
grade  of  homicide,  and  the  charge  given  on 
that  si/bject  was  calculated  to  mislead  the 
jury,  and  laid  undue  stress  on  murder  in  the 
first  degree,  and  did  in  fact  prejudice  defend- 
ant's rights."  Defendant  was  found  guUty 
of  manslaughter;  and,  in  our  opinion  hereto- 
fore rendered,  in  alluding  to  this  assignment 
of  error,  we  dismissed  this  subject  with  the 
remark  that,  "  in  so  far  as  murder  of  the  first  or 
the  second  degree  is  concerned,  all  such  ques- 
tions are  eliminated  by  the  fact  that  defendant 
has  been  convicted  of  manslaughter,  and  not 
murder."  Our  attention  has  been  called  to 
the  fact  that  this  statement  is  incorrect,  in 
view  of  the  manner  in  which  the  question  is 
presented  in  the  record.  This  portion  of  the 
charge  is  specially  excepted  to,  as  shown  by 
defendant's  thirteenth  bill  of  exceptions. 
The  rule  is  that  the  charge  must  be  applica- 
ble to  and  limited  by  the  evidence,  and  fur- 
thermore, that  a  charge  which  has  no  appli- 
cation to  any  evidence  adduced  on  the  trial 
is  erroneous,  and  calculated  to  confuse  the 
jury,  and  mislead  them;  and  it  is  radical 
error  for  the  court  to  assume  and  charge  up- 
on a  theory  not  raised  or  indicated  by  the  ev- 
idence. Willson,  Crlm.  St.  §  2347.  Again, 
it  is  well  settled  that  "if  the  error,  however 
immaterial  it  may  be,  is  promptly  excepted 
to,  and  presented  by  a  proper  bill  of  excep- 
tions on  appeal,  the  statute  (Code  Crim.  Proc. 
art.  685)  is  mandatory  that  the  conviction 
shall  be  set  aside,  without  inquiry  as  to  the 
effect  of  such  error  upon  the  jury. "  Willson, 
Crim.  St.  g  236.3.  Under  these  rules,  and  the 
manner  in  which  the  question  is  presented, 
the  fact  that  defendant  was  convicted  of 
manslaughter  does  not  eliminate  the  question 
as  to  the  authority  of  the  court  to  charge  up- 
on murder  of  the  first  degree  in  this  case. 
As  to  the  law  as  presented  upon  this  degree 
of  murder,  we  think  it  sufficiently  full,  com- 
prehensive, and  explicit,  and  not  objectiona- 
ble for  any  reversible  error.  It  then  remains 
to  be  seen  whether  such  a  charge  was  called 
for  or  authorized  by  any  evidence  in  the  case. 
There  were  two  theories  in  the  case  as  made 
by  the  evidence:  One  that  defendant  went 
out  of  the  theater,  upon  the  invitation  of  de- 
ceased, with  his  deadly  weapon  upon  his  per- 
son, if  not  in  his  hand,  and  with  the  purpose 
and  intent  of  using  it  in  the  combat  to  which 
he  was  invited.  The  other  was  that  he  went 
out  merely  to  engage  in  an  affray.  If  the 
former  theory  was  correct,  then  hia  crime  was 
murder;  if  the  latter,  it  was  manslaughter. 
Under  the  facts,  the  issue  of  murder  in  the 
first  and  second  degrees  was  clearly  raised, 
and  the  court  did  not  err  in  submitting  tbese 
issues.     We  have  found  no  sufficient  reason 
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to  warrant  us  in  setting  aside  our  former 
judgment  of  affirmance  in  this  case,  and  the 
motion  for  rehearing  is  overruled.  Kehear- 
tug  refused. 


Tucker  v.  State. 
(Court  <if  Appealt  of  Texcu.    June  4, 1890.) 

bTDIOTMBNT— INOBOBST  EXPOSDXB. 

An  indiotment  oharglng  that  defendant "  did 
nnlawfuUy  and  designedly,  in  public,  make  an  ob- 
scene and  indecent  ezbibition  of  the  persons  of 
others, "  in  violation  of  Pen.  Code  Tex.  {  848,  is 
not  sustained  by  proof  that  he  placed  an  obeoene 
and  indecent  writing  upon  the  clothe*  worn  by 
others. 

Appeal  from  Llano  county  court;  W.  S. 
Maxwell,  Judge. 
AasL  Atty,  Qen.  Davidson,  for  the  State. 

WiLLSON,  J.  It  is  charged  la  the  indict- 
ment that  the  defendant  "did  unlawfuUyand 
designedly,  in  public,  make  an  obscene  and 
indecent  exhibition  of  the  persons  of  others," 
etc.  This  charge  is  not  sustained  by  the  ev- 
idence. By  the  terms  "obscene  and  indecent 
exhibition  of  the  person,"  as  used  in  article 
S43  of  tlie  Penal  Code,  is  meant,  we  think,  an 
exposure  of  those  parts  of  the  person  which 
are  commonly  considered  as  private,  and 
which  custom  and  decency  require  should  be 
covered,  and  kept  concealed  from  public 
sight.  They  do  not 'mean  or  include  obscene 
or  indecent  print,  picture,  or  written  compo- 
sition placed  upon  the  clothes  worn  upon  the 
person.  In  this  case  the  evidence  shows 
that  the  defendant  was  perhaps  guilty  of 
placing  an  obscene  ani  indecent  writing  upon 
the  clothes  worn  by  other  persons,  and  thereby 
oommitted  the  offense  denounced  in  said  ar- 
ticle 84S,  but  not  in  the  manner  charged  in 
theindictment.  If  the  facts  constituting  the 
offense  bad  been  properly  charged  in  the  in- 
dictment, we  think  the  evidence  would  sus- 
tain the  conviction,  .but,  as  now  presented, 
the  allegation  and  the  proof  do  not  correspond, 
(Coker  v.  State, Smith  v. Same,  24  Tex.  App. 
1,  5  S.  W.  Bep.  510;)  and  therefore  the  judg- 
ment is  reversed,  and  the  cause  is  remanded. 


Gabneb  v.  State. 
(Court  of  Appeals  of  Texas.    June  4, 1890.) 

Opinion  Evidbnce — Indefinite  Charob. 

1.  On  a  trial  for  selling  intoxicating  liquors  to 
minors,  a  witness  was  properly  allowed  to  state 
that,  from  their  appearanoe  at  the  time,  he  would 
have  taken  them  to  be  17  or  18  years  old. 

3.  A  conviction  will  not  be  set  aside  because 
the  charge  as  to  a  reasonable  doubt  was  not  as 
definite  as  it  should  have  been,  when  the  cbarge 
was  not  excepted  to,  and  no  additional  charge  was 
asked. 

Appeal  from  Llano  county  court;  W.  S. 
Maxwell,  Judge. 

Conviction  for  selling  intoxicating  liquors 
to  minors  without  the  written  consent  of  their 
parents.  The  proof  showed  conclusively  the 
sale  to  the  persons  named,  whose  ages  were, 
respectively,  18  and  19  years. . 

Aatt.  Atty.  Om.  Davidton,  for  the  State. 


White,  P.  J.  The  question  and  answer 
which  the  court  permitted  over  objection  of 
defendant,  as  shown  by  his  bill  of  exceptions, 
were:  "Question.  What  age  did  the  physical 
appearance  of  Luna  Wicks  and  S.  B.  Waita 
indicate  them  tp  be  in  October,  1888?  An- 
swer. Prom  the  physical  appearance  of  said 
minors  in  October,  1888, 1  would  take  them 
to  be  minors  of  17  and  18  years  old."  Here 
the  question  was  as  to  the  effect  the  pbjrsical 
appearances  produced  on  the  mind  of  the  wit- 
ness himself  as  to  the  ages  of  the  minors. 
In  Koblenschlag's  Case  Uie  objection  to  the 
evidnnce  was  that  the  witness  was  asked  and 
permitted  to  state  his  opinion  as  to  how  oth- 
ers would  be  impressed  by  tlie  physical  marks 
of  age,  and  such  evidence  was  held  inadmis- 
sible. 23  Tex.  App.  264,  4  S.  W.  Bep.  888. 
There  is  a  marked  difference  in  the  cases. 
In  this  case  the  evidence  sought  was  the  im- 
pression made  upon  the  mind  of  tlie  witneaa 
himself,  and  not  his  opinion  as  to  Impression/i 
made  upon  the  minds  of  others.  "Opinion, 
as  far  as  it  consists  of  a  statement  of  an  effect 
produced  on  the  mind,  becomes  primary  evi- 
dence, and  hence  admissible,  whenever  a  con- 
dition of  things  Is  such  that  it  cannot  be  re- 
produced and  made  palpable  to  the  jury." 
Clark  v.  Stote.  28  Tex.  App.  189, 12  S.  W. 
Bep.  729. 

Defendant  objected  to  the  court's  charge 
upon  the  reasonable  doubt.  This  charge 
was  not  as  deflnite  as  it  should  have  been, 
but  the  defendant  should  not  only  have  ex- 
cepted to  the  same,  but  should,  also  have 
asked  such  additional  charge  as  was  desired. 
Loyd  V.  State,  19  Tex.  App.  321.  The  testi- 
mony showed  without  dispute  that  the  minora 
did  not  have  the  written  consent  of  either  of 
their  parents,  and  there  was  no  issue  calling 
for  the  special  cliarge  requested  by  defend- 
ant, and  therefore  tlie  court  did  not  err  la 
refusing  to  give  it.  There  is  no  error  In  the 
judgment,  and  it  is  affirmed. 


Bbeweb  v.  State. 
(Coitrt  of  Appeals  of  Texas.    June  4^  1890.) 

SHOOTINO  AKIVAI.S — ErrDBKOB. 

1.  On  prosecution  under  Fen.  Code  Tex.  art.  880^ 
for  wantonly  wounding  a  hog,  whioh  the  evidenoe 
tends  to  show  was  sliot  by  defendant  while  tres- 
passing on  his  crop,  it  is  competent  for  defendant 
to  show  that  his  fence  was  a  lawful  one,  whioh,  by 
the  stock  law  prevailing  in  his  locality,  was  not 
required  to  turn  hogs. 

3.  Where  the  evidence  raises  the  issue  wheth- 
er the  hog  was  wounded  in  defendant's  InsufQc^ent- 
ly  fenced  indosure,  the  jury  should  be  instructed 
that,  if  they  find  this  to  be  the  fact,  a  oonvlctiott 
cannot  be  had  under  article  080,  the  punishment 
for  such  offense  being  provided  by  articia  685. 

Appeal  from  Stephens  county  oourt,  D.  W. 
Hallum,  Judge. 

Pen.  Code  Tex.  art.  680,  inflicts  a  Qne  on  any 
person  who  willfully  wounds  or  kills  any  do- 
mestic animal.  Article  685  provides  for 
the  punishment  of  an  owner  of  oultivated 
land,  insufficiently  fenced,  if  he  shall  wound 
or  kill  any  hogs  or  stock  of  another  withia 

such  indosure.         ^  (     r\c^cs\o 
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FeoZtf  A  Son  and  Mr.  8ebaatiwn,  for  appel- 
Itint.  Aast.  Atty.  Gen.  Davidson,  for  the 
SUte. 

White,  P.  J.  Appellant  was  convieted, 
tinder  article  680  of  the  Penal  Code,  of  will- 
fnllT  and  wantonly  wounding  a  hog.  De- 
fendant proposed  to  prove,  In  connection 
with  his  other  testimony,  which  went  to 
show  that  the  hog  was  shot  by  him  in  his 
field,  and  while  trespassing  upon  his  crop: 
(I)  That  his  fence  was  a  lawful  fence;  (2) 
that  what  was  known  as  the  "Stock  or  Hog 
Law"  prevailed  legally  in  the  locality  includ- 
ing his  farm  and  premises,  and  that,  under 
said  law,  it  was  not  required,  in  order  to 
mnke  a  fence  lawful,  that  it  should  be  sufB- 
cient  to  keep  out  hogs,  etc.  On  objection  by 
the  state,  this  evidence  was  held  inadmissible, 
and  was  excluded  by  the  court;  and  defend- 
ant saved  his  bill  of  exceptions.  The  evi- 
dence WHS  admissible  as  tending  to  rebut  the 
willfulness  and  wantonness  of  the  act.  Will- 
son,  Crim.  St.  §  1169. 

Again,  upon  the  evidence  as  adduced,  the 
issue  WHS  clearly  raised  as  to  whether  or  not 
the  animal  was  wounded  in  defendant's  in- 
closnre,  which  inclosore  was  surrounded  by 
an  insufiScient  fence;  and  in  such  case  the 
court  should  have  instructed  the  jury  that. 
If  they  so  believed,  the  offense  would  be  pun- 
ishable under  article  686  of  the  Penal  Code, 
and  that  a  conviction  could  not  be  had  upon 
the  indictment  charging  the  offense  de- 
nounced by  article  680.  Payne  v.  State,  17 
Tex.  App.  40;  McRay  v.  State.  18  Tex.  App. 
831.  Judgment  is  reversed,  and  cause  re- 
manded. 


Bbnitbtt  «.  State. 
(Court  of  AppeaU  of  Texas.    June  4, 1890.) 

OBIMIKAI.  IlAW— iMPBAOHMBItT  09  WlTHTBSa. 

1.  On  trial  for  gaminfc,  a  state's  witness,  who 
alone  testifies  that  defendant  played  the  game, 
may  be  recalled  by  defendant,  and  asked  questions 
for  the  purpose  of  laying  a  foundation  for  bis  im- 
peachment. 

S.  By  recalling  the  witness  for  the  sole  pur- 
pose of  laying  a  foundation  for  bis  impeachment^ 
defendant  does  not  make  him  his  own  witness,  and 
is  not  thereby  deprived  of  the  right  of  impeach- 
lD|f  him. 

8.  ImpeaoUag  tesUmony  offered  for  the  pur- 
pose of  showing  the  animtu  and  ill  will  of  the  wit- 
ness is  relevant  and  admissible. 

Appeal  from  Falls  county  court;  S.  B. 
Scott.  Judge. 

Conviction  for  gaming. 

B.  H.  Sice,  for  appellant.  Aut.  Atty, 
Oen.  Davidson,  for  the  State. 

Wn.i.80N,  J.  Henry  Phoenix,  a  witness  for 
tlie  state,  was  the  only  witness  who  testified 
that  defendant  played  at  the  game  of  craps. 
After  said  witness  had  testiSed,  the  defend- 
ant, with  the  permission  of  the  court,  re- 
ealled  him,  and  placed  him  on  the  witness 
stand,  and  propounded  questions  to  him  for 
the  purpose  of  laying  a  predicate  to  impeach 
him.    In  this  there  was  no  error.    Garza  v. 


State,  3  Tex.  App.  286;  Treadway  v.  State, 
1  Tex.  App.  668. 

Having  laid  the  proper  predicate  for  im- 
peaching said  witness,  defendant  offered  im- 
peaching evidence,  which,  upon  objection 
made  thereto  by  the  state,  was  rejected,  upon 
the  ground  that,  by  recalling  the  witness, 
Fhcenix,  the  defendant  had  made  said  wit- 
ness his  own,  and  could  not  impeach  him. 
This  was  error,  and,  inasmuch  as  said  wit- 
ness furnished  the  only  testimony  of  defend- 
ant's guilt,  was  material  error.  By  recalling 
said  witness  merely  for  the  purpose  nf  lay- 
ing a  predicate  to  impeach  him,  the  defend- 
ant did  not  vouch  for  his  credibility,  and 
was  not  thereby  deprived  of  the  right  to  im- 
peach him.  Nor  was  the  impeaching  testi- 
mony offered  collateral  or  irrelevant,  as  it 
was  for  the  purpose  of  showing  the  animus, 
ill  will,  and  reckless  disregard  of  troth  of 
said  witness.  Because  the  court  erred  in  re- 
jecting the  proposed  impeaching  testimony, 
the  judgment  is  reversed,  and  the  cause  is 
remanded. 


Johnson  o.  Statb. 

(Court  of  Appeals  of  Texa».    Jane  7, 18W.) 

CsiMiHAL  Law — DisoBDSRLT  Housa. 

1.  A  plea  to  the  jurisdiction  of  the  county  eonrt, 
on  the  ground  that,  in  the  order  trsnwternng  the 
cause  from  the  district  oonrt,  the  word  "county" 
was  omitted  before  the  word  "courL  "  is  properly 
overruled  where  it  appears  that  only  the  county 
court  had  jurisdiction  of  the  canse. 

2.  An  amendment  of  the  oertifloate  of  transfer 
hy  affixing  thereto  the  seal  of  the  district  court  was 
proper. 

8.  Fen.  Code  Tex.  art.  889,  defines  a  "disorderly 
house  "to  be  one  "kept  for  the  purpose  of  public 
prostitution,  or  as  a  common  resort  for  prostitutes 
and  vagrants. "  Held  that,  in  an  indictment  fol- 
lowing the  language  of  the  statute  with  the  excep- 
tion that  the  word  "  vagabonds  "  Is  used  instead  of 
"vagrants,"  such  word  should  be  stricken  out  as 
surplusage:  it  not  being  the  equivalent  of  the  woitl 
"vagrants." 

i.  Defendant  kept  a  house,  as  he  was  licensed 
to  do,  for  the  i>urpose  of  selling  beer,  oigars,  etc., 
and  for  a  variety  theater.  Be  had  disreputable 
women  in  his  employment,  and  such  women  visited 
his  house  for  the  purpose  of  seeing  the  theatrical 
performances,  and  buying  beer:  etc. ;  but  not  for 
the  purpose  of  prostitution.  aeUL,  that  a  convio- 
Uon  could  not  be  sustained. 

Appeal  from  Mitchell  county  court;  W.  C. 
McGoLLVM,  Judge. 

Smalltoood  <t  Smith,  for  appellant.  Asat. 
Atty.  Oen.  Davidson,  for  the  State. 

WiLLSON,  J.  No  error  was  committed  in 
overruling  the  defendant's  plea  to  the  juris- 
diction of  the  county  court  It  is  evident 
from  the  record  that  the  omission  of  the  word 
"county"  before  the  word  "court"  in  the  or- 
der of  transfer  was  a  clerical  mistake.  No 
other  than  the  county  court  had  jurisdiction 
of  the  cause,  and  this  court  will  not  presume 
that  the  district  court  intended  to  transfer 
the  cause  to  a  court  not  having  jurisdiction 
thereof. 

It  was  not  error  to  permit  the  certificate  of 
transfer  to  be  amended  by  affixing  thereto  the 
impress  of  the  seal  of  thodistrict  court.    Has- 
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ley  T.  State,  14  Tex.  App.  217;  McDonald  t. 
State,  7  Tex.  App.  113. 

Tt-  is  alleged  In  the  indictment  that  tlie  de- 
fendant "did  unlawfully  keep  a  house  for  the 
purpose  of  public  prostitution,  and  as  a  com- 
mon resort  for  prostitutes  and  vagabonds." 
l)efendant  moved  to  quash  that  portion  of 
the  indictment  which  cliarges  that  the  house 
WHS  Ivept  aa  a  common  resort  for  prostitutes 
and  vagabonds,  which  motion  the  court  over- 
ruled.  At  the  time  of  the  alleged  commission 
of  thj  offense,  article  339  of  the  Penal  Code 
was  in  force;  and  that  article  decUres  a  dis- 
orderly house  to  be  one  "kept  for  the  purpose 
of  public  prostitution,  or  as  a  common  resort 
for  prostitutes  and  vagrants."  This  defini- 
tion has  been  changed  by  an  amendment  of 
said  article  (Acts  1889,  p.  83;)  but  the  offense. 
If  an  offense  was  committed,  having  tran- 
spired prior  to  said  amendment,  was  not  af- 
fected thereby.  Pen.  Ciode,  art.  18.  It  was 
not  error,  therefore,  to  overrule  the  motion  to 
quasi)  said  portion  of  said  indictment  npon 
the  gro'ind  that  it  charged  no  offense  against 
the  law.  But  we  think  the  motion  should 
have  been  sustained  to  the  extent  of  striking 
out  the  word  "vagabonds."  That  word  is 
not  nsed  in  the  statute  defining  the  offense, 
and  it  is  not  equivalent  to  the  statutory  word 
"vagrant."  By  force  of  statute,  common 
prostitutes  and  professional  gamblers  are  va- 
grants, (Id.  art.  385,)  but  such  persons  are 
not  nectwsarily  vagabonds.  In  this  case,  evi- 
dence WBH  admitted  that  professional  gam- 
blers frequented  the  house  kept  by  the  de- 
fendant, and  it  may  have  been  upon  this  evi- 
dence that  tlie  jury  convicted  the  defendant. 
If  the  word  "vagrants,"  instead  of  the  word 
"vagabonds,"  had  been  used  in  the  Indict- 
ment, such  evidence  would  have  been  legiti- 
mate; but  it  was  not  admissible  under  the 
charge  that  vagabonds  resorted  to  the  house. 
We  think  the  word  "vagabonds"  should  have 
been  stricken  from  the  indictment  as  surplus- 
age, and  that  the  evidence  should  have  been 
confined  to  the  charge  that  defendant  kept 
the  bouse  for  the  purpose  of  public  prostitu- 
tion, or  as  a  common  resort  for  prostitutes. 
Considering,  then,  the  evidence,  excluding 
that  which  relates  to  professional  gamblers, 
we  are  of  the  opinion  that  it  does  not  warrant 
the  conviction.  There  is  not  a  particle  of 
evidence  .that  defendant  kept  the  house  for 
the  purpose  of  public  prostitution.  He  kept 
the  house  for  the  purposes  of  selling  beer, 
cigars,  etc.,  and  for  a  variety  theater,  busi- 
nesses licensed  by  law,  and  for  the  privilege 
of  conducting  which  he  had  paid  the  license 
tax  imposed  by  the  law.  He  had  women  in 
his  employment  in  said  house  who  bore  the 
general  reputation  of  being  common  prosti- 
tutes, but  they  were  employed  in  the  conduct 
of  bis  legitimate  business,  and  were  not  there 
for  the  purposes  of  prostitution.  Women  of 
soiled  reputations  for  chastity  visited  the 
bouse  to  witness  the  theatrical  performances, 
and  to  purchase  such  articles  as  the  defend- 
ant kept  for  sale,  and  as  they  desired.  It  was 
not  a  house  kept  as  a  common  resort  for  pros- 


titutes, within  the  meaning  of  the  law,  so 
far  as  is  shown  by  the  evidence  before  ns. 
Harmes  t.  State,  26  Tex.  App.  190,  9  S.  W. 
Rep.  487;  McElhanej  ▼.  State,  12  Tex.  App. 
231. 

There  was  no  error  in  the  cbaT]ge  of  the 
court  as  to  the  penalty.  By  the  amendment 
of  1887  to  article  339  of  the  Penal  Code,  the 
punishment  was  increased,  and  not  amelio- 
rated; and,  the  defendant  not  having  elected 
to  be  tried  under  the  law  as  changed,  it  was 
proper  to  direct  the  punishment  prescribed 
by  said  article  as  it  was  at  the  time  of  tbe 
commission  of  the  offense.  Pen.  Code,  art. 
15.  Because  the  court  erred  in  not  striking 
from  the  indictment  the  word  "vagabonds," 
and  because  the  conviction  is  not  supported 
by  the  evidence,  the  judgment  is  tevecsed. 
and  the  cause  Is  remanded. 


Brazzh,  e.  Statb. 
(Court  o/  Appeals  qf  Texas.  June  11,  UM.) 
HoHioiDB— SsLr-DarSKSE — Instbdotiohs. 
On  first  meeting  the  deceased,  defendant 
was  the  aggressor,  striking  him  over  the  head 
with  hia  pistoL  But,  having  disarmed  the  de- 
ceased, and  pursued  him  a  short  dittan'^ff,  h« 
abandoned  the  pursuit,  saying  that  he  oould  not 
shoot  a  man  in  the  back.  Deceased  then  withdrew 
to  another  building,  and  defendant  turned  to  tJie 
examination  of  a  wound  which  he  had  raoetved. 
After  the  lapse  of  two  or  three  minutes,  deoeaaed 
returned  at  a  rapid  gait,  in  an  angry,  threatening 
manner,  to  where  defendant  was  standing.  The 
latter  called  to  deceased  to  stop:  that  he  did  not 
want  to  shoot  him.  Deceased  nevertheless  kept 
on,  grappled  with  defendant,  and  was  shot^  Held 
that  instructions,  treating  toe  affair  as  a  single, 
contlnuons  combat,  and  repeating  again  and  again 
that  defendant  could  not  Justify  the  nomieide&tae 
brought  on  or  produced  the  oonfliot,  oonstitated  re- 
versible error. 

Appeal  from  district  court,  Coryell  oounty; 
0.  K.  Bell,  Judge. 

Vardtman,  White  <£  TaptorandMeDotoOt 
<fi  Miller,  for  appellant.  AMt.  Attn.  6ta. 
Davidton,  for  tbe  State. 

White,  P.  J.  On  the  morning  of  the  25th 
day  of  December,  1889,  J.  Y.  Matthews,  the 
deceased,  bad  a  fight  with  D.  Brazzil,  a 
brother  of  the  appellant,  in  a  little  village 
called  "The  Grove."  D.  Brazzil  was  drunk 
at  the  time,  and  was  badly  beaten  and  nsed 
up  by  Matthews  in  the  fight.  Appellant  was 
at  a  dance  in  the  country  a  few  miles  away 
at  the  time  of  this  occurrence,  but  was  in- 
formed of  it  an  hour  or  so  after  it  occurred, 
and  expressed  his  determination  to  go  to  the 
village,  and  see  if  the  deceased  could  do  him 
that  way.  He  went  to  the  village  some  time 
between  3  and  4  o'clock  In  the  afternoon; 
and,  about  three-quarters  of  an  hour  before 
the  difilcaity,  the  parties  met  at  tiie  post^f- 
flee,  but  nothing  was  said,  and  no  ill  feeling 
exhibited,  by  either  of  them.  Two  rencoant- 
ers  took  place  between  the  parties  afterwards, 
in  the  last  of  which  the  deceased  was  killad 
by  appellant.  At  the  time  of  the  first  diffi- 
culty the  deceased  jwbb  standing  behind  the 
counter  in  Cliff  Graham's  store,  iM^ing  at 
Digitized  by'  -'^'  *'^^" 
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some  jonng  men  who  were  trying  to  work 
out  a  Chinese  puzzle.  Defendant  came  in  at 
the  front  door  of  the  house;  and,  walking  up 
to  the  end  of  the  counter,  stepped  around  be- 
hind the  counter,  within  three  or  four  feet 
of  deceased,  and  said  to  him:  "You  are  the 
d — d  son  of  a  bitch  that  beat  my  brother  up 
this  morning  while  he  was  drunk."  Im- 
mediately both  men  drew  their  pistols,  and 
the  defendant  struck  the  deceased  over  the 
bead  with  his  pistol.  Deceased  shoved  his 
pistol  under  and  near  the  bretist  of  the  de- 
fendant, and,  just  as  the  pistol  fired,  the  de- 
fendant struck  deceased  across  his  arm  with 
his  (defendant's)  pistol;  and  tlie  deceased's 
pistol,  which  had  just  fired,  dropped  from 
his  hand,  and  fell  upon  the  floor,  behind  the 
defendant.  Deceased  then  ran  back  towards 
the  south  end  of  tlie  house;  the  defendant 
following,  with  pistol  in  hand,  about  half- 
way the  length  of  the  room.  Ajb  deceased 
passed  out  the  back  door,  the  defendant 
stopped,  turned,  and  came  back,  and,  when 
asked  wliy  he  did  not  shoot  deceased,  replied. 
"I  Ciin't  shoot  a  man  in  the  back,"  or  "I 
won't  shoot  a  man  in  the  l)ack."  Defendant 
was  also  asked  if  he  had  been  wounded  when 
deceased's  pistol  tired.  He  answered  "Yes, " 
and  pulled  back  his  clothing,  and  showed  a 
bullet  hole  in  his  vest,  and  wound  in  his 
breast.  Much  confusion  was  occasioned  by 
a  crowd  gathering  around  the  defendant,  ex- 
amining his  wound,  and  talking  to  him. 
Thus  occurred  and  ended  the  first  difliculty. 
Meantime  deceased  had- gone  across  the  street 
to  the  store  of  W.  J.  Graham.  Upon  enter- 
ing this  store,  he  asked  Graham  for  a  pistol. 
Graham  told  him  he  did  not  need  a  pistol, 
and  that  he  bad  better  have  the  doctor  dress 
the  wound  on  his  head.  Deceased  went  back, 
sat  down,  and  the  doctor  commenced  wiping 
the  blood  from  his  head.  When  the  doctor 
turned  around  for  something,  the  deceased 
got  up,  and  went  hurriedly  out  of  the  front 
and  north  end  of  the  house,  saying  he  was 
going  to  get  hid  pistol.  He  went  rapidly  in 
the  direction  of  ClifiT  Graham's  store,  where 
the  defendant  stUl  was,  and  was  almost  in  a 
run  when  defendant's  attention  was  called 
to  the  fact  that  be  was  coming.  When  de- 
ceased got  within  about  10  feet  of  the  gallery 
of  Cliff  Graham's  store,  the  defendant,  who 
was  just  inside  the  door,  said:  "Stop,  Mat- 
thews, stop!  Don't  come  in  herel  I  don't 
want  to  shoot  you."  Deceased  continued  to 
advance  faster:  and,  just  as  he  placed  his 
foot  on  the  steps  leading  on  the  gallery  the 
defendant  fired,  the  shot  passing  over  the 
deceased.  Defendant  fired  again,  and  missed. 
Deceased  then  jumped  on  to  the  gallery,  and 
into  the  door,  and  grappled  with  defendant. 
He  pushed  the  defendant  rapidly  back  across 
the  store  to  the  north-west  comer,  against 
the  wall;  the  defendant  all  the  time  going 
backward,  and  trying  to  strike  deceased  over 
the  head  with  his  pistol.  When  they  reached 
the  comer,  the  defendant  shoved  or  knocked 
deceased  loose  from  him,  stepped  from  be- 
hind bim,  shoved  his  pistol  forward,  and 


fired;  and  tb6  deceased  fell  upon  his  face, 
and  expired  in  a  very  short  time. 

The  facts  we  have  stated  constitute  sub- 
stantially the  important,  and  in  the  main  the 
undisputed,  facts  in  the  case.  From  this 
statement,  it  is,  we  think,  apparent  that 
there  were  two  separate  and  distinct  ren- 
counters between  the  parties.  That  the  de- 
fendant abandoned  the  first  difficulty,  even 
though  it  may  be  conceded  that  he  provoked 
and  brought  it  on  with  a  deadly  purpose,  we 
think  is  equally  clear.  He  is  sliot  in  the 
breiist.  He  disarms  his  antagonist;  and, 
when  his  antagonist  flees,  he  pursues  him 
with  pistol  in  hand  but  a  short  distance,  and 
then  returns,  saying  he  cannot  shoot  a  man 
in  the  t>ack.  His  antagonist  had  gone  en- 
tirely across  the  street  into  another  store,  for 
safety,  or  in  search  of  another  weapon.  De- 
fendant, however,  does  not  appear  to  know, 
or  to  be  even  considering,  his  purpose,  but  is 
intent  upon  examining  the  extent  of,  and 
talldngal)out,  hisown  wound.  Twoorthrea 
minutes,  at  least,  must  have  elapsed  before 
the  deceased  is  seen  returning  rapidly,  and 
before  defendant  is  notified  of  his  approach. 
Deceased,  when  seen  by  defendant,  is  ap- 
proaching in  an  angry,  threatening  manner, 
— almost  in  a  run, — and,  according  to  some 
of  the  witnesses  for  the  defense,  with  hia 
hand  banging  down  by  his  side. 

It  is  a  general  and  well-established  rule  of 
law  that  "a  conflict  provoked  by  a  defendant 
cannot  be  set  up  by  him  as  a  defense." 

iWhart.  Horn.  S  482.)  and  that  where  a  de- 
endant,  by  his  own  wrongful  act,  has 
brought  al)out  the  necessity  of  taking  life,  he 
cannot  plead  that  such  killing  was  in  his  nec- 
essary self-defense,  (Gilleland  v.  State,  44 
Tex.  356;  Willson,  Crim.  St.  §  1070.)  But  it 
is  a  rule  equally  as  well  settled  and  estab- 
lished that,  "though  the  defendant  may  have 
tlius  provoked  tlie  conflict,  yet,  if  he  with- 
draws from  it  in  good  faith,  and  clearly  an- 
nounces his  desire  for  peace,  then,  if  he  be 
pursued,  his  rights  of  self-defense  revive." 
Whart.  Hom.  §  483.  The  further  rule  is 
laid  down  in  Stofl^er's  Case,  15  Ohio  St.  47, 
that  "the  conduct  of  the  accused  relied  upon 
to  sustain  such  a  defense  [of  justifiable  homi- 
cide] must  have  been  so  marked  in  the  mat- 
ter of  time,  place,  and  circumstance  as  not 
only  clearly  to  evince  the  withdrawal  of  the 
accused  in  good  faith  from  the  combat,  but 
also  such  as  fairly  to  advise  his  adversary 
that  his  danger  had  passed,  and  to  make  his 
conduct  thereafter  the  pursuit  <jf  vengeance, 
rather  than  measures  taken  to  repel  the  orig- 
inal assault."  See  this  case  reported  'n  full 
in  Hor.  &  T.  Cas.  213,  and  notes  to  tb»  mme. 
Applying  these  rules  to  the  case  in  band,  we 
think  it  evident  that,  though  defendant  had 
provoked  the  original  contest  for  the  purpose 
of  bdnging  on  a  deadly  coml>at,  yet  he  most 
clearly  and  unmistakablyabandoned  the  same, 
and  withdrew  from  itin  good  faith,  and  under 
circumstances  such  as  fairly  to  advise  Mat- 
thews that  his  (the  latter's)  danger  was  past. 
Matthews,  without  pursuit  from  defendant, 
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bad  crossed  the  street,  and  secured  his  safety, 
beyond  all  question,  in  another  store-house. 
So  far  na  defendant  was  concerned,  it  appears 
that  the  contest  was  entirely  and  completely  at 
an  end.  He  was  noteven  threatening  to  renew 
It.  Such  being  the  case,  the  former  or  first  dif- 
ficulty had  nothing  to  do  with  the  second  and 
last,  save  to  illustrate  the  malice  by  which 
the  parties  might  be  actuated  in  engaging  in 
a  second.  Its  relation  to  the  second  would 
be  about  the  same  as  though  it  had  happened 
the  day,  weelc.  or  month  before.  It  would 
only  be  legitimate  evidence  as  to  ill  will  and 
former  grudges  on  the  question  of  malice,  or 
the  intent  of  .the  parties.  In  his  charge  to 
the  jury,  the  learned  trial  judge  has  treated 
the  case  mainly  as  presenting  but  a  single, 
continuous  combat,  and  upon  the  main 
phases  has  iterated  and  reiterated  to  the  jury 
that  defendant  could  not  claim  his  defense 
if  he  brought  on  or  produced  the  confiict.  If 
defendant  did  not  bring  on  or  provoke  the  last 
difficulty,  then  his  right  of  self-defense  was 
perfect,  and  in  no  manner  abridged  by  the 
first,  which  he  had  abandoned  and  absolutely 
withdrawn  from,  and  which  was  in  fact  at 
an  end,  and  a  matter  of  the  past.  Oakley  v. 
Com.,  (Ky.)  11  S.W.  Rep.  72.  The  question 
of  provoking  a  difBculiy.  if  necessary  to  be 
submitted  at  all,  should  havelieen  expressly 
limited  to  the  acts  and  conduct  of  the  parties 
in  the  last  fight.  Because  we  are  of  opinion 
that  the  charge  of  the  court  with  reference  to 
provoking  the  difficulty  was  calculated  to 
mislead,  and  did  probably  mislead,  the  jury, 
to  the  prejudice  of  the  appellant,  the  judg> 
ment  is  reversed,  and  the  cause  remanded. 


Habdt  «.  State. 

(Court  cj  AppetHa  of  Tesau.    May  17, 1890.) 

Cbiuikai.  Law — ^Pbaotioe. 

1.  Where  there  are  two  complaints  in  the  rec- 
ord, one  of  tbem  belnf;  filed  before,  and  the  other 
after,  the  presentment  of  the  information,  the  lat- 
ter complaint  should  be  stricken  from  the  record. 

2.  Tiie  fact  that  a  com  plaint  describes  the  pros- 
ecuting witness  only  as  "J.  Withers, "  while  the 
Information  describes  him  both  as  "J.  Wither" 
and  "J.  Withers, "  constitutes  an  immaterial  vari- 
ance. 

8.  The  prosecuting  attorney,  in  hia  dosing  ar- 
gument, said  that  defendant  Knew  that  he  was 
guilty,  and  oballenged  defendant  to  get  up,  and 
deny  his  statement  On  defendant's  counsel 
whispering  to  defendant,  the  prosecutingYittorney 
said:  "That's  right.  Tell  him  to  get  up,  and  tell 
me  that  I  have  lied."  Meld,  that  a  new  trial 
should  be  granted. 

Appeal  from  Eastland  county  court;  D. 
K.  SoOTT,  Judge. 

Prosecution  for  assault  and  battery.  The 
charging  part  of  the  information  reads  as 
follows:  "That  John  Hardy  did,  on  or 
about  the  2lBt  day  of  July,  1889,  in  the  coun- 
ty of  Eastland  and  state  of  Texas,  in  and  up- 
on J.  Withers,  commit  an  aggravated  as- 
sault; the  said  J.  Wither  then  and  there 
being  an  aged  and  decrepit  person,  and  the 
said  John  Hardy  being  then  and  there  a  per- 
son of  robust  health.  And  the  said  John 
Hanly  did  commit  an  assault  upon  the  said 


J.  Withers,  by  striking  him  with  a  rope. 
against  the  peace  and  dignity  of  the  state. " 
The  charging  part  of  the  affidavit  reads  tiie 
same,  except  that  throughout  it  alleges  the 
name  of  the  injured  party  as  "J.  Withers," 
and  in  no  place  as  "J.  Wither."  In  bis  ar- 
gument to  the  jury,  the  prosecuting  attorney^ 
said:  "Defendant  knows  he  is  guilty.  He 
dare  not  deny  it."  At  this  point  defendant's 
counsel  arose,  and  addressed  the  court,  to 
take  a  bill  of  exception  to  said  remark,  upon 
which  the  district  attorney  further  remarked: 
"That's  right.  Take  your  bill  of  exception, 
and  whisper  there  to  the  court.  Qentlemen 
of  the  jury,  he  [meaning  defendant's  coun- 
sel] has  talked  himself  down  taking  excep- 
'tions,  and  now  whispers  them  to  the  court." 
The  district  uttorney  further  remarked :  "  The 
defendant  is  guilty.    He  knows  he  is  guilty, 

i pointing  at  defendant;]  and  I  hereby  chal- 
enge  him,  right  now,  to  get  up  before  this 
jury,  and  contradict  my  statement. "  At  this 
point,  defendant's  counsel  whispered  to  de- 
fendant, whereupon  the  district  attorney  then 
said,  pointing  at  defendant  and  his  counsel: 
"That's  right.  TeU  him  to  get  up,  and  tell 
me  that  1  have  lied. " 

D.  J.  Hunt,  R.  B.  Truly,  and  /.  H.  Daven- 
port, for  appellant.  AMt.  Atty.  €fen.  David- 
son, for  the  State. 

W1U.8ON,  J.  We  are  of  opinion  that  the 
lost  or  mislaid  information  was  substitoted 
in  substantial  conformity  with  the  statute. 
It  appears  from  the  record  that  the  original 
information  was  presented  at  the  October 
term,  1889,  of  the  court.  There  are  two 
complaints  in  tlie  record,  —one  dated  July  22. 
1889,  and  the  other  January  13, 1890.  It  is 
evident,  therefore,  that  the  information  is 
based  upon  the  former  complaint,  as  tiie  Iat> 
ter  was  made  and  filed  long  subsequent  to 
the  presentment  of  the  information.  The 
complaint  of  January  IS,  1890,  has  no  stand- 
ing in  this  case,  and  should  have  been  stricken 
from  the  record.  There  is  no  material  vari- 
ance between  the  complaint  of  July  22, 1889, 
and  the  information;  nor  is  the  information 
duplicitous.  It  charges  an  aggravated  as- 
sault  and  lottery  in  the  usual  form.  We 
have  noticed  above,  and  determined,  such  of 
the  questions  presented  in  the  record  as  are 
likely  to  arise  on  another  trial.  Other  ques- 
tions presented,  but  not  determined,  are  of 
a  character  which  may  not  occur  on  another 
trial. 

This  conviction  must  be  set  aside,  how- 
ever, because  of  the  remarks  of  the  district 
attorney  in  his  closing  argument  to  the  jury. 
The  objectionable  remarks  are  fully  set  forth 
in  bills  of  exception.  T  hese  bills  of  exception 
show  a  gross  abuse  of  the  privilege  of  coun- 
sel; and  we  regret  that  we  are  called  upon, 
in  the  discharge  of  our  duty,  to  animadvert 
upon  the  conduct  of  the  district  attorney  in 
strong  terms.  His  remarks  were  outside  of 
the  record;  were  wholly  unwarranted  by  the 
evidence;  were  unprovoked,  unjust  to  de- 
fendant and  defendant's  ooui|^j[;^;iy[|d^were 
:gitized  by' 
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calculated  to,  and  doubtless  did,  injare  tbe 
rights  of  the  defendant.  We  will  not  re- 
frain from  further  saying  that  the  trial  judge 
should  have  promptly  and  effectually  pun- 
ished so  flagrant  a  violation  of  the  rules  gov- 
«rning  arguments,  and  should,  furthermore, 
under  the  circumstances,  have  granted  de- 
fendant a  new  trlaL  Beversed  and  re- 
manded. 


Dbaton  v.  Statb. 
(Court  of  Appeal*  <tf  Texas.    Hay  21, 189a) 
THxrr — CiBcuiuTijn'uij  Etidbnob — Cbabob. 
Where  the  evideoce  of  a  theft  is  entirely 
circnmatantial,  the  oralssioii  to  Instruct  the  jury 
upon  the  law  of  circumstantial  evidence  is  funda- 
mental error. 

Appeal  from  diatriot  eoart,  Val  Verde 
county;  W.  Kelso.  Judge. 

Joseph  Jones  and  C  C.  Clamp,  for  appel- 
lant. Astt.  Atty.  Qen.  Davidson,  for  tbe 
State. 

WiLLSON,  J.  There  is  no  direct  evidence 
that  defendant  took  the  animal,  of  the  theft 
of  which  be  has  been  convicted.  Tbe  case, 
therefore,  is  one  of  circumstantial  evidence; 
and  the  omission  of  the  trial  j  adge  to  t  nstrnct 
tbe  jnry  in  relation  to  the  rules  governing  in 
such  case  constitutes  fundamental  error,  for 
wliibb  the  judgment  must  be  reversed  and 
the  cause  remanded.  Reversed  and  remand- 
ed. 


BowuAN  &t  al.  «.  Statb. 
(Cowt  qf  Appeals  of  Texas.    May  M,  1890.) 
BiUJb-BoiiD— OvmisB  mot  Dbscbibbs. 
A  bail-bond  which  recites  that  the  principal 
therein  is  charged  with  unlawfully  altering  a  writ- 
ten order  for  Ave  dollars'  worth  of  goods  "  oy  eras- 
ing '  five  ■  and  writing  *  eight,'  so  as  to  malce  the 
said  instrument  fully  appear  as  stated  above, "  does 
not  show  that  he  is  charged  with  forgery,  since  it 
fails  to  set  out  the  tenor  of  the  instrument  after 
the  alteration,  and  the  bond  is  invalid. 

Appeal  from  district  court,  Collin  county; 
H.  O.  Head,  Judge. 

J.  Church,  for  appellants.  Asst.  Atty. 
Gen.  Davidson,  for  the  State. 

Willson,  J.  In  the  bail-bond  it  is  recited 
that  tbe  principal  in  the  said  bond  was  charged 
by  complaint  as  follows:  "That  without 
lawful  authority,  and  with  intent  to  injure 
and  defraud,  be  did  willfully  and  fraudulent- 
ly alter  a  genuine  instrument  in  writing, 
which  had  been  made  by  H.  Warden,  and 
which  said  instrument  was  an  order  for  hve 
dollars'  worth  of  goods,  drawn  on  W.  £. 
Jones.  Said  instrument  was  so  altered  by 
said  J.  H.  Bowman  as  follows:  By  erasing 
'  five,'  and  writing  •  eight,'  so  as  to  make  the 
said  instrument  fully  appear  as  stated  above. " 
It  would  have  been  sufficient  if  it  bad  been 
simply  stated  in  tbe  bond  that  said  principal 
was  charged  with  the  oficnse  of  forgery. 
Morris  v.  State,  4  Tex.  App.  557.  But  as 
this  was  not  done,  it  was  essential  that  tbe 
offense  with  which  the  principal  was  charged 
should  be  described  by  stating  its  essential 
▼.18s.w.no.20— 64 


elements,  so  «a  to  make  it  appear  that  an  at- 
fense  against  tbe  law  ia  charged  against  bin. 
Willson.  Orim.  St.  §  1794. 

We  are  of  opinion  that  tbe  bail-bond  in  this 
case  does  not  show  that  the  principal  therein 
was  charged  with  an  offense  against  the  law. 
It  states  an  alteration  of  a  written  instru- 
ment, without  lawful  authority,  etc.,  but 
fails  to  show  the  tenor  of  the  instrument  aft- 
er it  was  altered,  or  that  its  tenor  differed 
from  the  genuine  instrument.  As  described 
in  the  bond,  the  instrument,  after  being  al- 
tered, appeared  to  be  the  same  as  the  genuine 
instrument;  that  is,  appeared  to  be  an  order 
for  five  dollars'  worth  of  goods.  Our  opinion 
being  that  the  bail-bond  is  invalid  for  tbe 
reason  above  stated,  the  judgment  is  re- 
versed, and  the  proceeding  diamissed. 


Bbaoan  «.  State. 
(Court  4/'  Appeals  (^  Texxu.    May  M,  1800.) 
Mcbdbb — SsLF-DBrsKSB — Omission  to  Chaboi. 
Where,  in  a  trial  for  murder,  the  evidenoe 
dearly  raised  the  issue  of  self-defense,  it  was  er- 
ror to  omit  to  instruct  the  jury  upon  the  law  of 
•elf-defense,  and  to  refuse  a  proper  charge  there- 
on requested  by  defendanL 

Appeal  from  district  eoart,  Frio  oonnfy; 
D.  P.  Mark,  Judge. 

L.  H.  Broton  aud  Xans  dt  Mayfteld,  for 
appellant  Assl.  Atty.  Gen.  Davidson,  for 
the  State. 

WiLLsoiT,  J.  As  presented  to  us  in  the 
record,  the  evidence  clearly  raises  the  issue 
of  self-defense, — jnstiBable  homicide.  In  the 
opinion  of  the  trial  judge,  that  issue  was  not 
presented  by  the  evidence,  and  be  refused 
to  submit  such  issue  to  the  jury.  Defendant 
requested  correct  and  appropriatelnstrnctlons 
upon  it,  which  were  refused,  and  defendant 
excepted.  It  was  error  to  refuse  the  special 
instructions  requested  by  defendant,  and  for 
this  error  the  jndgment  is  reversed,  and  the 
cause  remanded. 


Adams  v.  State. 
(Court  cf  Appeals  of  Texas.    May  24, 189a) 

THBrr — ClBCOMSTAKTIAI,  EvrDBHOB — iNDTOTMBin 
— SUBFLUBAOB. 

1.  That  defendant  had  fresh  veal  lo  his  pos- 
session, that  a  calf  belonging  to  a  neighbor  bad 
disappeared,  and  that  the  calf's  mother  was  seen 
near  defendant's  house  lowing  over  a  spot  where 
an  animal  had  been  reoently  butchered,  la  not  suf- 
ficient to  euatain  a  oonvioUon  of  theft  where  de- 
fendant and  his  wife  both  testify  that  a  party  of 
hunters  who  camped  near  their  house  killed  a  oalf 
which  they  had  with  them,  acd  gave  defendant 
part  of  the  meat. 

i.  Where  tbe  si^atore  of  the  foreman  of  the 
grand  Jury  to  an  indictment  is  placed  just  before 
the  conclusion,  "against  the  peace  and  dignity  of 
the  state, "  •uch  signatare  is  mere  rarplnaage,  and 
a  motion  in  arrest  of  judgment,  baaed  thereon,  was 
properly  overruled. 

Appeal  from  district  court,  frio  county; 
D.  F.  Makb,  Judge. 

W.  L.  Crawford  testified  for  the  state.  In 
substance,  that  be  ate  dinner  at  defend- 
ant's house  on  June  21,  1889.  Tlie  meat  of 
a  reoently  butchered  oalf  was  served  for  din- 
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ner.  Defendant  siiid  that  a  party  of  horse- 
hunters  who  had  camped  at  a  neighboring 
lake  on  the  previous  day  killed  the  calf,  and 
gave  him  a  part  of  the  meat,  and  that,  on 
leaving  the  neigbhorhood,  they  stole  the  bell 
from  his  (defendant's)  horse.  After  dinner 
the  witness  went  to  the  Inke,  but  could  find 
no  indications  of  a  recent  camp,  nor  place 
where  an  animal  had  been  recently  killed. 
Thence  he  went  to  a  point  behind  defendant's 
field,  near  defendant's  farm,  when  he  found 
the  place  where  a  calf  had  been  killed  with- 
in the  previous  24  hours.  The  paunch  was 
still  there,  and  Mrs.  Allen's  cow  was  lowing 
over  it.  Her  teats  and  bags  showed  that  she 
bad  not  been  recently  sacked.  When  wit- 
ness saw  that  cow,  a  few  days  before,  she 
had  a  red  and  white  spotted  calf  about  six 
months  old.  There  was  blood  on  the  defend- 
ant's fence,  and  a  man's  track  on  the  outside 
and  on  the  inside  of  his  (defendant's)  field; 
the  latter  leading  off  in  the  direction  of  de- 
fendant's house.  This  witness  denied  that 
be  ever  offered  to  give  Emily  Webb  a  dollar's 
worth  of  tobacco,  and  all  the  candy  she  could 
eat,  it  she  would  swear  defendant  killed  the 
calf.  Emily.  Will,  and  George  Webb  testified 
for  the  slate  that  early  one  morning  in  June, 
1889,  defendant  brought  the  shoulder  of 
freshly-killed  calf  to  their  bouse,  and  gave  it 
to  them.  He  knew  they  had  no  meat  in  the 
bouse  at  that  time.  One  of  these  witnesses 
testified  that  defendant  told  them  that  the 
calf  was  being  driven  by  his  house  by  some 
hunters,  when  it  gave  out,  and  they  killed 
it,  giving  him  the  meat,  and  keeping  the 
hide.  Emily  Webb  testified  that,  some  time 
after  defendant  gave  her  the  meat,  she  met 
W.  L.  Crawford  in  the  road,  on  which  occa- 
sion he  told  her  that,  if  she  would  swear  the 
defendant  killed  the  calf,  lie  would  give  her 
a  dollar's  worth  of  tobacco,  and  all  the  candy 
she  could  eat.  George  Webb  testified  that  a 
party  of  hunters  were  camped  at  the  lake  dur- 
ing a  part  of  the  day  on  which  the  cult  was 
alleged  to  have  been  killed.  The  disappear- 
ance of  Mrs.  Allen's  calf  was  testified  to  by 
the  manager  of  her  stock.  Defendant's  wife 
testified  in  his  behalf  that  a  party  of  horse- 
hunters,  who  camped  at  the  lake  on  the  day  be- 
fore Crawford  ate  dinner  at  defendant's 
bouse,  gave  defendant  the  side  and  shoulder 
of  a  recently  killed  calf.  It  was  witness,  and 
not  defendant,  who  told  Crawford  ttiat  the 
meat  served  at  dinner  was  given  to  defend- 
ant by  the  hunters. 
Asst.  Atty.  Gen.  Davidson,  for  the  State. 

WiLLSON,  J.  The  words  "S.  G.  Speed,  fore- 
man grand  jury,"  which  occur  in  the  indict- 
ment just  before  instead  of  after  the  conclu- 
sion, are  surplusage,  and  are  not  to  be  treat- 
ed as  part  of  the  indictment.  The  indictment 
concludes  properly,  and  is  otherwise  suffi- 
cient, and  the  motion  in  arrest  of  judgment 
was  properly  overruled. 

After  a  thorough  examination  and  consid- 
eration of  the  evidence  in  the  record,  we  con- 
clude that  it  does  not  warrant  the  conviction. 


It  is  wholly  circumstantial  on  the  part  of  the 
prosecution,  and  fails,  we  think,  to  estab- 
lish, with  that  certainty  and  conclusiveness 
required  in  snch  cases,  the  guilt  of  tbe  de- 
fendant. A  strong,  in  fact  the  strongest,  in- 
culpatory circumstance  proved,  is  that  defend- 
ant had  some  fresh  meat — the  meat  of  a  calf 
— in  his  possession.  He  gave  and  proved  a 
reasonable  explanation  of  bis  possession  of 
the  meat,  and  there  was  no  evidence  adduced 
contradicting  the  truth  of  the  explanation. 
That  the  evidence  raises  a  suspicion  against 
defendant  that  he  stole  the  calf  is  not  to  be 
denied ;  but  suspicion,  merely,  does  not  au- 
thorize a  conviction  for  crime.  Beveised 
and  remanded. 


Gbahah  v.  State. 

{Court  of  Appeals  of  Texas.    June  It,  ISBOl) 
CRIMINAL  Law— Naw  Tbiai.— Appuju 

1.  In  a  proseoution  formurder,  testimony  that 
certain  bruises  found  upon  the  person  of  deceased 
were  made  with  a  "rough,  hard  substance, "  is  not 
objectionable  as  opinion  eridenoe. 

8.  A  new  tsiai  will  be  granted  on  the  ground 
of  bias  and  prejudice  on  the  part  of  a  juror,  where 
defendant  and  his  attorneys  swear  that  such  bias 
was  unknown  to  them  before  the  trial,  and  affl- 
davita  that  snch  juror  had  said  before  the  trial 
"that  defendant  was  guilty-  of  tiie  crime  ohareed, 
and  ought  to  be  punished,  *'  and  that  it  was  a  "bad 
case  against  the  defendant, "  are  not  controverted. 

8.  ExoepUons  to  the  exclusion  of  certain  evi- 
denoe,  whion  fail  to  disclose  the  purpose  of  the 
proposed  evidence,  will  not  be  considered  on  ap- 
peal. 

Appeal  from  district  court,  Coryell  county; 
S.  F.  DtTFFiB,  Special  Judge. 

Vardiman,  White  <£  Taylor  and  Crain  A 
Holbrook,  for  appellant.  Atat.  Attjf.  ffen. 
Davidson,  for  the  State. 

Whitb,  p.  J.  Most  of  the  errors  com- 
plained of  in  the  defendant's  motion  for  new 
trial  and  assignments  of  error  in  the  court 
below,  and  so  ably  argued  and  discussed  in 
the  brief  of  counsel  for  appellant  in  this 
court,  relate  to  the  charge  of  tbe  trial  court. 
But  no  exceptions  were  reserved  to  the 
charge,  and  there  were  no  refused  special  in- 
structions for  defendant.  The  charge  may 
be  liable  to  some  of  the  criticisms  urged 
against  particular  portions,  but,  there  being 
no  special  exceptions,  and  none  of  the  sup- 
posed errors  being  of  a  fundamental  charac- 
ter, or  such  as,  under  all  of  the  circumstances 
of  the  case,  were  calculated  to  prejudice  tbe 
rights  of  the  accused,  we  would  not  be  war- 
ranted in  revising,  much  less  reversing,  the 
judgment  on  account  of  them.  But  three 
bills  of  exceptions  are  found  in  the  record. 
The  first  is  to  the  overruling  of  the  defend* 
ant's  second  application  for  a  continuance; 
tbe  second  is  to  tbe  refusal  of  the  court  to 
permit  the  defendant  to  introduce  certain 
testimony  by  his  witness.  Miss  Mary  Doty; 
and  the  third  is  to  the  admission  of  certain 
testimony  over  objection  of  defendant.  It 
is  unnecessary  to  discuss  the  application  for 
continuance.  The  second  bill  of  exoeptions 
is  insuSicient  and  defective,  becaose  it  fidla 
to  disclose  tbe  object  and  purpose  of  the  pro- 
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posed  evidence,  and  will  not,  therefore,  be 
considered  on  appeal.  Mav  v.  State,  25  Tex. 
App.  114,  7  8.  W.  Rep.  588.  As  to  the  third 
bill  of  exceptions,  it  is  made  to  appear  that 
the  state's  counsel  was  permitted,  over  ob- 
jections of  defendant,  to  ask  the  witness 
Clawson  to  describe  the  appearances  of  cer- 
tain bruises  found  upon  tlie  forehead  and 
chin  of  deceased,  and  whether  they  were 
"made  witli  a  hard,  rough  substance,  or  oth- 
erwise." To  this  question  the  \yitness  an- 
swered: "Said  bruises  seemed  to  have  been 
made  with  a  rough,  hard  substance."  De- 
fendant's only  objection  to  the  testimony  was 
"that  the  witness  could  only  describe  the 
bruises,  and  let  the  jury  conclnde  with  what 
they  were  made."  No  material  error  is 
pointed  out  by  the  objection.  The  rule  is 
that  "opinion,  so  far  as  It  consists  of  a  state- 
ment of  an  effect  produced  on  the  mind,  be- 
comes primary  evidence,  and  hence  admissi- 
ble whenever  a  condition  of  things  is  such 
that  it  cannot  be  reproduced  and  made  pal- 
pable •  •  •  to  the  jury."  Clarlc  v.  State, 
28  Tex.  App.  189,  12  8.  W.  Rep.  729;  Garner 
V.  Stote,  28  Tex.  App.  561,  ante,  1004. 

One.  of  the  grounds  of  defendant's  motion 
for  new  trial  was,  in  effect  and  substance, 
that  his  trial  was  not  fair  and  impartial,  be- 
cause one  of  the  jurors  who  sat  upon  the 
trial,  to-wit,  one  J.  A.  Harris,  Jr.,  was  cor- 
rupt and  biased  and  prejudiced  against  de- 
fendant, though  he  had  fully  qualitied  him- 
self as  a  juror  when  examined  on  his  voir 
dire.  The  defendant  and  his  attorneys  made 
oath  that  the  bias  and  and  prejuitice  of  said 
juror  was  unknown  to  them  until  after  the 
defendant's  trial  and  conviction.  In  support 
of  this  ground  of  the  motion  the  defendant 
filed  the  affidavits  of  three  parties,  two  of 
whom  swore  that  the  juror  Harris  had  said 
to  them  l)etore  the  trial  that  the  defendant 
was  guilty  of  the  murder  of  the  deceased, 
Jim  Clawson,  and  ought  to  be  punished  for 
it.  Another  aflSant  stated  that  said  juror 
Harris  had  stated  to  him,  soon  after  the 
homicide,  "that  it  was  a  bad  case  against  the 
defendant."  In  response  to  this  ground  of 
the  motion,  the  counsel  for  the  state  replied 
that  they  had,  immediately  upon  the  fliing 
of  said  motion,  applied  for  and  procured  an 
attachment  for  the  juror  Harris,  in  order  to 
rebut  the  statements  in  said  motion  and  affi- 
davits, but  tliat  the  sheriff,  in  whose  hands 
said  attachment  bad  been  placed  for  service, 
"had  returned  the  same  indorsed,  in  effect, 
that  the  same  was  not  execuied  for  want  of 
time."  The  attachment  is  filed  with  and 
made  a  part  of  this  response,  but  we  find  no 
indorsement  of  any  kind  upon  the  copy  sent 
up  in  the  record  on  this  appeal.  As  the  mat- 
ter is  made  to  appear  to  us,  we  must  hold 
that  the  juror  was  corrupt,  and  that  conse- 
quently such  suspicion  is  brought  against 
the  fairness  and  impartiality  of  the  trial  as 
that  the  verdict  and  judgment  should  be  set 
aside,  and  a  new  trial  awarded.  Hanks  r. 
State,  21  Tex.  526;  Henrie  v.  State,  41  Tex. 
573;  Long  v.  State,  10  Tex.  App.  186;  Sewell 


T.  State,  15  Tex.  App.  56;  Willaon,  Grim.  St. 
§  2542.  The  judgment  is  rerersed,  and  the 
cause  remanded. 


CooFEB  0.  Statb. 

(Court  <if  Appeals  of  Teau,    jrnno  18,  U8Q.) 

RBOBiviiro  Stolbn  Goods— EvissNoa—lHSTBUo- 

TIOHB. 

1.  In  a  prosecution  for  reoeivlns  personalty, 
knowing  It  to  have  been  stolen,  for  tne  purpose  ol 
showing  that  the  property  was  stolen  before  de- 
fendant was  found'  in  possession  of  it,  an  indict- 
ment obarginr  one  H.  with  the  theft  of  the  prop- 
erty, and  a  Jadgment  of  oonvlction  of  said  person 
for  snoh  theft,  are  admissible. 

3.  That  sncb  testimony  was  Inlrodnoed  after 
defendant  had  rested,  and  was  not  in  rebuttal,  did 
not  oonstitnte  error;  the  eourt  having  expressly 
ohargeB  the  jury  that  they  should  consider  the  tes- 
timony for  no  other  purpose tlian  that  indicated. 

8.  Evidence  that,  when  snob  iadbstmeot  was 
served  on  H.,  he  said  that  the  only  connection 
which  defendant  had  with  the  property  alleged  to 
have  been  stolen  was  as  a  parcnaser  in  good  f  ^tb, 
was  properly  excluded  as  hearsay. 

4.  Where,  In  a  proeeootion  for  larceny.  thei« 
Is  evidence  that,  on  the  night  of  the  theft,  defend- 
ant was  in  the  town  where  the  theft  was  commit- 
ted ;  that  he  could  not  lie  found  the  next  morning ; 
and  that,  a  few  days  afterwards,  he  was  seen  at  a 
point  500  miles  distant,  in  possession  of  the  stolen 
property,— the  question  as  to  whether  the  testimony 
of  an  aooompllce  against  defendant  is  sufficiently 
corroborated  to  warrant  a  conviction  is  properly 
left  to  the  jury. 

6.  An  instruotion  that  the  possession  of  prop- 
erty stolen  la  not  positive  evidence  of  guilt,  but  la 
a  ciroamstance  suiDclent  to  warrant  the  presump- 
tion of  guilt  of  defendant,  if  the  evidence  shows 
that  suon  possession  was  recent,  was  personal  and 
exclusive,  eto.,  Is  objectionable  aa  being  on  the 
weight  of  evidence. 

Appeal  from  district  court,  Wilbarger  coun- 
ty; O.  A.  Bkown,  Judge. 

Prosecution  for  the  larceny  of  a  horse.  -  One 
Shannon  testified  that  he,  defendant,  Hill,  and 
Roquemore  agreed  to  steal  the  horse;  that 
the  piirt  of  the  enterprise  intrusted  to  Sim 
was  to  secure  defendant's  saddle  from  Hol- 
man's  livery  stable,  and  take  it  to  his  co-con- 
spirators, who  were  to  take  the  horse  at  a 
point  on  the  prairie;  that  he  found  the  saddle 
in  the  gangway  of  Hoiman's  stable,  took  it, 
and  carried  it  to  the  point  agreed  upon,  when 
be  found  Hill,  Roquemore,  and  defendant 
with  Crenshaw's  horse;  that  be  delivered  the 
saddle,  when  it  was  put  on  the  horse,  after 
which  the  defendant  mounted  the  horse,  and 
rode  off.  A  few  days  thereafter  the  defend- 
ant was  found  in  possession  of  the  horse  in 
a  county  500  miles  distant  from  Wilbarger 
county.  He  explained  his  possession  by 
claiming  to  have  purchased  it  in  Wilbarger 
county.  A  state's  witness  testified  that  de- 
fendant entered  Hoiman's  stable  about  dark 
on  the  evening  of  the  theft,  and  removed  his 
saddle  from  a  granary  to  the  gangway  of  the 
stable.  It  was  proved  that  defendant  was  in 
the  town  of  Vernon,  wherein  the  horse  waa 
stolen,  on  the  evening  of  the  theft,  about 
dusk,  but  could  not  be  found  on  the  next 
morning.  Evidence  that,  when  an  indict- 
ment for  the  larceny  of  the  horse  waa  served 
upon  Hill,  he  said  that  defendant  had  nooon- 
nection  with  the  animal  until  after  it  was 
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taken,  when  be  purchased  it  in  good  faith, 
was  excluded. 

McCall  &  Britt  Bros.,  0.  WhmUr,  J.  Hall, 
and  If.  P.  Jackson,  for  appellant.  Atat.  Atty. 
Qen.  Davidson,  for  the  State. 

WiLLSON,  J.  T)iere  are  two  counts  In  the 
indictment, — the  first  charging  ttie  theft  of  a 
horse,  and  the  second  the  receiving  said  horse 
knowing  it  to  have  been  stolen,  in  support 
of  the  second  count,  to  show  that  said  horse 
bad  been  stolen  by  another  person  than  de- 
fendant, and  before  defendnnt  was  found  in 
possession  of  said  horse,  the  state  was  per- 
mitted, over  defendant's  objection,  to  intro- 
duce and  read  in  evidence  an  indictment 
charging  one  Hill  with  tlie  theft  of  said^orse, 
and  a  judgment  of  conviction  and  sentence 
of  said  Hill  for  said  theft.  For  the  purpose 
for  which  this  testimony  was  admitted,  we 
think  it  was  relevant,  and  otherwise  admis- 
sible. Wbart.  Crim.  Ev.  §  602.  It  afforded 
prima  faeie  proof  th<tt  the  horse  had  been 
stolen  by  Hill  at  the  time  defendant  came  into 
possession  of  it. 

That  said  testimony  was  admitted  after  the 
defendant  had  closed  his  testimony,  and  was 
not  in  rebuttal  of  any  testimony  adduced  by 
him.  Is  not  a  valid  objection  on  appeal;  it  not 
appearing  that  the  trial  court  abused  its  dis- 
cretion, to  the  injury  of  the  defendant,  in  ad- 
mitting said  testimony.  This  testimony  was, 
by  the  charge  of  the  court,  expressly  limited 
to  the  purpose  for  which  it  was  admitted,  and 
the  jury  were  told  to  consider  it  for  no  other 
purpose. 

As  to  the  testimony  offered  by  the  defend- 
ant, and  rejected,  it  was  clearly  inadmissible. 
It  was  in  part  hearsay,  and  in  part  irrelevant 
and  immaterial. 

There  is  ample  evidence,  we  think,  to  war- 
rant the  instructions  as  to  the  law  of  prin- 
cipals in  crime.  That  defendant  and  others 
acted  together  in  the  theft  of  the  horse  to  such 
extent  as  to  make  them  all  principals  in  the 
theft  is  clearly  shown  by  the  testimony  of  the 
accomplice  witness,  Shannon.  Whether  or 
not  the  testimony  of  the  accomplice  was  8uf« 
flently  corroborated  to  warrant  a  conviction 
was  a  question  for  the  jury  to  determine,  and 
the  trial  court  properly  and  correctly  sub- 
mitted ttiat  question  to  the  jury;  and,  in  do- 
ing so,  it  was  not  only  right,  but  it  was  the 
duty  of  the  court,  to  instruct  the  jury  in  rela- 
tion to  the  law  as  to  principals.  It  is  con- 
tended, however,  by  counsel  for  defendant 
that  there  is  no  evidence  which  corroborates 
the  accomplice's  testimony  to  the  extent  re- 
quired by  the  law,  and  that  the  uncorrobo- 
rated testimony  of  an  accomplice  cannot 
/orra  the  basis  of  an  instruction  from  the 
court.  We  differ  with  counsel  in  their  view 
of  the  evidence  and  the  law.  We  think  there 
is  evidence  corroborating  the  accomplice's  tes- 
timony. That  defendant  was  found  in  po». 
session  of  the  horse  shortly  after  it  was  stolen 
is  certainly  a  corroborating  circumstance 
tending  to  connect  the  defendant  wiidi  the 
theft.    That  he  placed  the  saddle  where  Shan- 


non conld  get  it  is  another  such  ctrcnnutsnoe. 
That  he  was  in  the  town  on  the  night  that 
the  horse  was  stolen,  but  could  not  be  found 
there  on  the  next  morning,  and,  when  seen 
a  few  days  thereafter,  was  500  miles  distant 
from  the  place  of  the  theft,  are  circumstances 
tending  to  connect  him  with  the  theft  of  the 
horse,  and  which  in  material  matters  corrob- 
orate said  accomplice's  testimony. 

We  find  the  charge  of  the  court  free  from 
error,  except  in  one  particular.  Aa  to  the  cir- 
cumstances of  defendant's  possession  of  the 
horse  recently  after  the  same  was  stolen,  the 
charge  is  as  follows :  "  The  possession  of  prop- 
erty stolen  is  not  positive  evidence  of  guilt, 
but  is  a  circumstance  sufficient  to  warrant  the 
presumption  of  guilt  on  the  part  of  the  per- 
son having  such  possession,  if  the  evidence 
shows  such  possession  was  recent,  was  per- 
sonal and  exclusive,  and  unexplained,"  etc 
This  paragraph  of  the  charge  was  excepted 
to  by  the  defendant  at  the  trial,  and  a  bill  of 
exceptions  thereto  duly  reserved.  In  Lee  v. 
State,  27  Tex.  App.  476.  11  S.  W.  Uep.  483, 
this  court  held  a  similar  instruction  errone- 
ous, as  being  upon  the  weight  of  evidence. 
In  the  above-quoted  paragraph  the  jury  was 
told  that  the  personal,  exclusive,  unexplained, 
and  recent  possession  of  the  horse  after  the 
same  was  stolen  was  sufficient  evidence  to 
warrant  the  conviction  of  the  defendant  of 
the  theft  of  the  said  horse.  The  instruction 
should  have  been  that  such  possession  was  a 
mere  circumstance  to  be  considered  by  the 
jury  in  connection  with  other  evidence  in  the 
case  in  determining  the  issue  of  defendant's 
guilt.  Because  of  the  above-stated  erroneous 
instruction,  the  judgment  is  reversed,  and 
the  cause  remanded. 


LOOKHABT  e.  Statb. 

(Court  C(f  Appeal*  of  Teocas.    Jane  21, 1890.) 

Lakoent — Sbstkncb. 

1.  In  a  prosecution  for  laroeny,  an  instmctioa 
that  "when  the  state  relies  apon  the  possession 
of  recently  stolen  property  as  a  presumption  of 
guilt, "  etc.,  is  erroneous  as  telling  the  jury  that 
guilt  will  be  presumed  from  such  possession. 

8.  (Tpon  the  subject  of  aocomplice  testimony, 
a  charge  in  general  terms  as  to  the  necessity  ox 
oorrobonCtlng  the  evideooe  of  an  accompUoe,  and 
defining  an  ''accomplice"  in  the  language  of  the 
statute,  is  sufficient,  in  the  absence  of  a  request 
for  an  instruction  applying  the  law  to  the  facts  In 
the  case. 

8.  A  sentence  fixing  the  oommenoement  of  the 
sentence  at  a  period  about  two  years  subsequent 
to  the  date  of  the  sentence,  no  reason  appearing 
why  it  was  so  made  to  commence,  is  erroneous, 
and  it  will  not  be  presumed,  in  favor  of  It,  that 
it  was  oumulative. 

Appeal  from  district  court,  McGuUoch 
county;  J.  W.  Tihmins,  Judge. 

Prosecution  for  the  larceny  of  64  bead  of 
sheep.  William  Chaffin  testified  for  the  state 
that  defendant  told  him  that  he  had  stolen 
the  sheep,  and  tliat,  at  the  request  of  defend- 
ant, he  drew  up  a  bill  of  sale  purporting  to 
transfer  the  sheep  from  a  third  party  to  de. 
fendant.  On  the  subject  of  accomplice  testi- 
mony, the  court  charged  ttuit  a  conviction 
cannot  be  had  upon  the  testimony  of  an  ae- 
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complice  unless  corroborated  b;  other  evi- 
dence tending  to  connect  defendant  with  the 
offense  charged,  and  that  the  corrotraration 
is  not  BuflScient  if  it  merely  shows  the  com- 
mission of  the  ofTense,  and  defined  an  "ac- 
complice" in  statutory  language.  Defendant 
was  convicted,  and  appeals. 

R.  H.  Ward  and  W,  Anderson,  for  appel- 
lant. Astt.  Atty.  Qen.  Davidson,  for  the 
State. 

White,  P.  J.  It  is  complained  that  the 
charge  of  the  court  upon  accomplice  testi- 
mony is  insaflScient  in  that  it  did  not  instruct 
the  jury  that  the  witness  Williani  CbafiBn  was 
an  accomplice.  The  charge,  as  far  as  it  went, 
BufRciently  charged  the  law.  Willson,  Crim. 
St.  §  2455.  It  could  have  been  made  more 
pointed,  perhaps,  by  directly  submitting  to 
the  jury  the  necessity  of  the  corroboration  of 
the  accomplice  testimony,  if  they  should  find 
from  the  evidence  ami  law  as  given  that  said 
Chaffln  was  an  accomplice;  but,  in  the  ab- 
sence of  a  special  requested  instruction  am- 
plifying the  charge  in  that  respect,  no  error 
is  made  to  appear. 

Exception  was  made  to  the  charge  of  the 
court  upon  recent  posspssion,  the  objection- 
able language  being  as  follows:  "When  the 
state  relies  upon  the  possession  of  recently 
stolen  property  as  a  presumption  of  guilt." 
etc.  This  was  tantamount  to  telling  the  jury 
thiit  guilt  was  presumable,  and  might  be  pre- 
sumed from  recent  possession.  Recent  pos- 
session is  but  a  fact  or  circumstance  to  be 
Weighed  by  the  jury  in  determining  the  ques- 
tion of  guilt.  The  inculpatory  inference 
from  suci)  recent  possession  is  not  a  presump- 
tion or  conclusion  of  law,  but  a  deduction  of 
fact  to  be  drawn  and  ascertained  by  the  jury 
alone  from  the  circumstances  of  the  case. 
Bovd's  Case,  24  Tex.  App.  670,  6  S.  W.  Rep. 
853;  Mattock's  Case,  25  Tex.  App.  654,  8  S. 
W.  Rep.  818;  Florez's  Case,  26  Tex.  App. 
477,  9  S.  W.  Rep.  772.  To  charge  the  jury 
that  recent  possession  is  a  presumption  of 
guilt  would  be  a  charge  directly  upon  the 
weight  of  evidence.  The  charge  excepted  to 
above  is  scarcely  less  objectionable,  and  will 
require  a  reversal  of  the  judgment. 

There  is  error  in  the  sentence  of  this  de- 
fendant, in  fixing  the  time  for  the  commence- 
ment of  his  sentence  under  this  conviction 
from  the  16th  day  of  May,  1892,  a  period  of 
two  years  from  the  date  when  said  sentence 
was  passed,  to- wit.  on  May  16,  1890;  it  not 
appearing  from  said  sentence  that  the  defend- 
ant had  been  previously  convicted  In  the  dis- 
trict court  of  McCulloch  county,  Tex.,  or 
elsewhere.  Nor  does  any  other  reason  ap- 
pear why  said  sentence  is  made  to  commence 
in  the  future.  When  there  are  two  or  more 
convictions  of  the  same  defendant  at  the 
same  time,  judgment  and  sentence  shall  be 
pronounced  in  each  case  the  same  as  if  there 
had  been  but  one  conviction,  except  that  the 
judgment  in  the  second  conviction  shall  be 
that  the  punishment  shall  begin  when  the 
Judgment  and  sentence  in  the  preceding  con- 


viction shall  have  ceased  to  operate,  and  tbe 
sentence  and  execution  thereof  shall  be  ac- 
cordingly. Code  Crim.  Proo.  art.  800;  Will- 
son,  Crlin .  Forms,  771,  772.  We  might,  per- 
haps, presume,  in  favor  of  the  correctness  of 
the  sentence,  that  it  was  cumulative,  but 
there  is  no  reason  that  such  presumptions 
should  be  required  when  it  Is  so  easy  to  state 
the  fact,  if  fact  it  be.  The  judgment  is  re- 
versed, and  cause  remanded. 


Gbahau  0.  Statb. 

(Court  ctf  Appeals  of  Texas.    June  SI,  1890.) 

A8SADI.T  WITH  IMTEKT  TO  EiLL—  EviDBNCS— IV- 
8TBDCTIO:(S. 

1.  Code  Crim.  Proa  Tex.  arts.  49,  284,  having 
vested  the  oonnty  judge  with  power  to  iBsna  war- 
rants of  arrest,  and  such  a  warrant  having  been 
issued  by  a  county  judge,  and  signed  officiaUrby 
him,  defendant  in  a  prosecution  for  an  assault  with 
intent  to  kill,  committed  upon  one  attempting  to 
serre  ttie  warrant,  oaonot  objeot  to  it  a*  evidence 
on  the  ground  that  it  does  not  show  that  it  was 
issued  by  the  oonnty  judge  as  a  "committing  mag- 
istrate. " 

3.  Defendant  committed  tbe  aasanlt  In  resist- 
ing arrest  after  he  was  informed  by  the  ofaoer  as- 
saulted that  he  had  a  warrant  for  him.  field,  that 
a  defect  in  the  warrant,  In  tliat  it  only  gave  Ills 
surname,  and  did  not  state  that  his  name  was 
unknown,  and  give  a  descriptioD  of  him,  being  at 
the  time  unknown  to  defendant,  was  no  defense. 

8.  Testimony  as  to  the  good  character  of  de- 
fendant snlMequent  to  the  commission  of  the  as- 
sault was  properly  excluded. 

4.  An  instruotion  that  "the  punishment  for  an 
aggravated  assault  is  by  flue  of  *  *  *  and  by 
imprisonment,  *  *  *  or  by  such  fine  withoat 
imprisonment, "  does  not  permit  the  jury  to  assess 
Imprisonment  without  fine,  and  is  therefore  er- 
roneous, under  Pen.  Coae  Tex.  art.  498. 

6.  Such  error  is  a  reversible  one  though  no 
exception  was  reserved  to  the  instruotion,  and 
though  defendant  was  not  convicted  of  aggravated 
assault,  but  of  assault  with  Intent  to  kill. 

Appeal  from  district  court,  Milam  county; 
J.  N.  Hendkkson,  Judge. 

Defendant  was  convicted  of  assault  with 
intent  to  murder,  committed  in  attempting 
to  resist  arrest,  and  appeals. 

S.  Btreetman,  J.  L.  Peeler,  and  W.  K.  Ho- 
man,  for  appellant.  Asst.  Atty.  Qen.  David- 
son, for  tbe  State. 

WiLuoN,  J.  Defendant's  objections  to 
the  admission  in  evidence  of  tbe  warrant  of 
arrest  were  properly  overruled.  It  was  not 
essential  that  the  warrant  should  show  that 
it  was  issued  by  the  county  judge  as  a  "com- 
mitting magistrate."  It  was  issued  by  the 
county  judge,  and  signed  officially  by  him; 
and  the  law  declares  such  officer  to  be  amag- 
Istrate,  and  vests  him  with  the  power  to  is- 
sue warrants  of  arrest.  Code  Crim.  Proc. 
arts.  42,  234. 

It  is  true  that  the  warrant  does  not  state 
the  full  name  of  the  accused;  nor  does  it 
state  that  his  name  is  unknown,  and  give  a 
description  of  him.  It  states  his  surname, 
and  that  his  Christian  name  la  unknown. 
For  tbe  purposes  of  this  case,  we  tliink  the 
warrant  sufficient.  If  the  officer  who  had  it, 
in  attempting  to  execute  it,  had  committetl 
homicide,  we  are  not  prepared  to  say  that  he 
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could  justify  under  such  warrant.  Id.  art. 
233;  Alford  v.  State,  8  Tex.  App.  545.  In 
this  case,  however,  the  defect  could  not  in 
any  way  have  influenced  the  conduct  of  the 
defendant.  He  had  no  knowledge  of  such 
defect.  He  knew,  however,  or  at  least  be 
was  informed  by  the  officer,  that  said  officer 
had  a  warrant  for  his  arrest,  and  was  en- 
deavoring to  execute  it.  He  resisted  the  ar- 
rest, and  in  doing  so  assaulted  said  officer 
with  a  deadly  weapon.  Such  being  the  case, 
we  cannot  perceive  how  the  defect  in  the 
warrant,  if  any,  could  in  any  manner,  or  to 
any  extent,  avail  the  defendant.  If  he  was 
being  prosecuted  for  resisting  an  arrest  un- 
der such  warrant,  the  question  would  be 
quite  a  different  one;  for  in  such  case  it 
would  devolve  upon  the  state  to  show  a  valid 
warrant  of  arrest. 

There  was  no  material  error  committed  in 
rejecting  testimony  offered  by  defendant 
showing  his  good  character.  This  testimony 
related  to  a  time  subsequent  to  the  com- 
mission of  the  alleged  offense,  and  was  irrel- 
evant and  immaterial.  No  testimony  was 
offered  by  him  to  show  that,  at  and  prior  to 
the  commission  of  the  assault,  be  bore  the 
general  reputation  of  being  a  quiet,  peace- 
able, law-abiding  man. 

Objections  are  urged  by  counsel  for  de- 
fendant to  the  charge  of  the  count;  but  no 
exception,  except  a  general  one,  was  re- 
served. We  think  the  charge  is  a  clear  and 
almost  perfect  exposition  of  the  law  appli- 
cable to  the  numerous  issues  presented  by  the 
evidence.  It  is  as  favorable  to  the  defendant 
M  the  evidence  would  warrant.  We  have 
found  but  one  error  in  it,  and  that  is  in  the 
paragraph  which  states  the  punishment  for 
an  aggravated  assault  and  battery.  This  er- 
ror is  claimed  by  counsel  for  appellant  to  be 
fundamental,  and  therefore  reversible  error, 
the  same  as  if  it  had  been  specially  excepted 
to  at  tlie  trial.  It  has  been  repeatedly  held 
that  if  the  charge  incorrectly  instructs  as  to 
the  penalty  of  the  offense,  it  is  fundamental 
error,  for  which  the  conviction  will  be  set 
aside  although  the  error  be  not  excepted  to, 
and  althougli  it  may  be  an  error  inuring  to 
the  benefit  of  the  defendant.  Willson,  Grim. 
St.  §  2348;  Williams'  Case.  25  Tex.  App.  76, 
7  S.  W.  Bep.  661 ;  Irvin's  Case,  25  Tex.  App. 
558,  8  S.  W.  Rep.  681.  In  this  case  the  court 
instructed  as  to  the  penalty  for  an  aggravated 
assault  as  follows:  "The  punishment  for  an 
aggravated  assault  is  by  fine  of  not  less  than 
$25,  and  not  more  than  f  1,000,  and  by  im- 
prisonment in  the  county  jail  not  less  than 
one  month  and  not  more  than  two  years,  or 
by  such  fine  without  imprisonment."  The 
vice  in  this  instruction  istliat  the  jury  could 
not  assess  imprisonment  without  fine  as  the 
punishment,  whereas  the  punishment  pre- 
scribed by  the  law  permits  imprisonment 
without  fine,  as  well  as  fine  without  imprison- 
ment.  Pen.  Code,  art.  498.  That  this  er- 
ror does  not  relate  to  the  offense  of  which  the 
defendant  was  convicted  does  not  render 
such  error  immaterial,  as  has  been  held  by 


this  court  in  Rodriguez  v.  State,  8  Tex.  App. 
129.  Because  of  said  error  the  judgment  is 
reversed,  and  the  cause  remanded. 


Beattt  et  al.  v.  Mastersok. 
iSupreme  Court  of  Texas.  May  2,  lS9a) 
Location  ot  Llitd  CsBTiriCATKS  —  Apfucatiox. 
Bev.  St  Tex.  art.  3895.  provides  that  an  ap- 
plication for  a  survey  of  public  lands  shall  be  m 
writing  signed  by  the  appucant,  shall  parUcnlarly 
describe  the  lands  sppliea  for,  and  shali,  together 
with  the  land  oertificate,  be  filed  In  the  office  of 
the  surveyor.  Held,  that  where  a  surveyor  re- 
ceived certain  certificates,  together  with  a  blank 
paper  signed  by  one  whose  connection  with  the 
owner  of  the  oeotlfioates  was  not  shown,  with  di- 
rections to  locate  them  upon  the  head  of  the  Sabi- 
nal,  and  the  surve;^cr  himself  af  terwanls  filled  out 
the  appiioation  with  the  proper  description,  this 
was  a  sulBclent  compliance  with  the  statate;  and, 
the  owner  of  the  cerUficates  having  ratified  the 
location,  the  lands  were  appropriated  according  to 
law,  and  the  surveyor  rightly  refused  to  locate 
other  oertifioates  thereon. 

Appeal  from  district  court,  Bandera  county. 

Templeton  <£  Carter,  for  appellants.  Max- 
eg  dt  Fisher  and  B.  T.  Mastersan,  for  appel- 
lee. 

Hbnbt,  J.  This  suit  was  brought  by  ap- 
pellee, against  the  surveyor  of  Bandera  coun- 
ty and  appellants,  to  compel  the  surveyor  to 
record  and  deliver  the  field-notes  of  certain 
surveys  made  for  appellee.  The  lands  in 
controversy  were  charged  to  be  part  of  the 
public  domain,  and  as  such  subject  to  be  lo- 
cated by  certain  alternate  certificates  owned 
by  appellee.  The  cause  was  tried  without  a 
jury,  and  judgment  was  rendered  for  the 
plaintiff. 

The  plaintiff,  on  the  12th  day  of  Septem- 
ber, 1882,  delivered  the  certificates  to  the 
surveyor  of  Bandera  county,  and  at  the  same 
time  made,  in  due  form,  a  written  applica- 
tion for  their  survey  upon  the  land  in  con- 
troversy. On  the  11th  day  of  September, 
1881,  one  L.  L,  Myers  was  the  owner  of  20 
alternate  land  certificates,  which  were  on  that 
date  delivered  by  a  deputy-surveyor  of  Bexar 
county  to  the  county  surveyor  of  Bandera 
county;  and  at  the  same  time  the  deputy- 
surveyor  delivered  to  the  county  surveyor  a 
blank  sheet  of  paper  containing  the  following 
signature  or  indorsement:  "L.  L.  Lacet, 
Agent  for  C.  J.  Jones."  The  surveyor  tes- 
tified that  the  certificates  and  blank  were 
handed  to  him  at  San  Antonio;  that  he  had 
informed  the  deputy  from  whom  he  received 
them  that  there  was  vacant  land  on  the  head 
of  the  Sabinal,  in  his  county,  sufficient  to  put 
in  20  certificates,  of  wliich  he  could  not  then 
give  a  description  so  as  to  make  a  file;  that 
he  received  the  blank  to  be  filled  up  by  him 
as  an  application  when  he  returned  to  his 
county,  where  he  had  a  description  of  the 
land;  that,  upon  his  return  home,  he  wrote 
out,  above  the  signature,  an  application  for 
the  land  now  in  controversy,  and  Bled  and 
recorded  it  on  the  12th  day  of  September, 
1881;  that  he  surveyed  the  lands  in  the 
months  of  June,  July,  and  August,  1882; 
and  tliat  the  field-notes  were  recorded  be- 
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tween  the  6th  and  20th  days  of  November, 
1882,  when  they  were  forwarded  to  the  gen- 
eral land-otfice.  It  was  not  proved  by  whom 
the  signature  to  the  blank  paper  was  made, 
uor  that  C.  J.  Jones  ever  owned  any  interest 
in,  or  had  possession  of,  any  of  the  certifi- 
cates; but  it  was  proved  ^that  all  of  said  cer- 
tificates were  conveyed  by  the  Gulf,  Colorado 
&  Santa  Fe  Bailway  Ck)mpan7,  to  which  tliey 
were  issued,  to  L.  L.  Myers,  on  the  2d  day 
of  March,  1881,  and  that  they  were  all  con- 
veyed by  Myers  to  the  defendanls  Hart  and 
Shores  ou  the  22d  day  of  May.  1882.  The 
conveyance  of  the  certificates  by  Myers  each 
recited  that  the  certificate  conveyed  h;id  been 
"located  by  me  in  the  county  of  Bandera  and 
state  of  Texas  upon  the  public  domain  of  said 
state."  Appellants  contended  that  "the court 
erred  in  finding  in  favor  of  plaintiff,  and  in 
rendering  a  judgment  against  the  defendants, 
because  plaiutiS  failed  to  show  that  the  land 
in  controversy  was  unappropriated  public 
domain,  and  subject  to  be  located  by  him  un- 
der any  of  his  pretended  files  thereon;  and, 
on  the  contrary,  liis  evidence  showed  that 
said  land  had  been  appropriated  and  filed  on, 
and  surveyed  under,  valid  certificates,  prior 
to  any  of  his  said  files  or  pretended  files." 

If  the  application  made  in  the  name  of 
Jones,  and  filed  and  recorded  by  the  county 
surveyor  of  Bandera  county  on  the  12th  day 
of  September,  1881,  and  the  subsequent  pro- 
ceedings with  regard  thereto,  were  such  aa  to 
be  a  lawful  appropriation  of  the  lands  by  the 
certificates  tlien  owned  by  Myers,  and  subse- 
quently by  the  defendants  Hart  and  Shores, 
it  necessarily  follows  that,  without  regard  to 
other  questions  presented  by  the  record  before 
us,  the  lands  were  not  subject  to  appropria- 
tion by  plaintifl's  certificates  on  the  12th  day 
of  September,  1882,  nor  subsequently.  Ap- 
plications for  the  survey  of  the  public  lands 
are  regulated  by  the  following  articles  of  the 
lievised  Statutes:  "Art.  8894.  Each  coun- 
ty, district,  and  special  deputy-surveyor  shall 
keep  In  his  office  a  well-bound  book  as  a  reg- 
ister of  entries,  in  which  he  shall  register  all 
entries  or  applications  for  land  in  his  county 
or  district.  Art.  3895.  An  entry  or  appli- 
cation shall  be  in  writing,  and  be  dated  and 
signed  by  the  applicant.  It  shall  particularly 
describe  the  claim  to  besurveyed,  and  the  land 
applied  for,  which  entry  or  application,  to- 
gether with  the  land  certificate  or  scrip,  or 
other  legal  evidence  of  title  to  be  surveyed, 
shall  be  filed  in  the  office  of  the  county  or  dis- 
trict surveyor  in  which  the  land  Is  situated, 
and  where  the  said  claim  to  be  surveyed  shall 
remain  until  returned,  together  with  the  field- 
notes,  to  the  general  land-office.  Art.  3896. 
The  survey  sliall  be  made  by  a  copy  of  the 
entry  or  application,  and  strictly  in  accord- 
ance with  the  same,  and  hereafter  no  survey 
shall  be  made  until  after  entry  or  application 
as  provided  in  the  preceding  article."  The 
statute  does  not  require  that  the  application 
shall  be  made  by  the  owner  of  the  cei  tillcate. 
It  does  not  require  that  the  land  certificate 
Itself  shall  be  filed  with  the  application.    We 


think  that  the  possession  of  a  certificate,  and 
the  ability  to  deliver  It  to  the  surveyor  with 
the  application  for  its  survey,  is  sufficient  au- 
thority to  the  surveyor  for  him  to  receiveand 
file  the  application  and  certificate,  and  make 
the  survey.  If  the  possession  of  the  certifi- 
cate is  wrongful,  and  its  location  unauthor- 
ized, the  rightful  owner  alone  can  complain. 
Notwithstanding  such  want  of  his  consent 
and  autliority,  the  owner  of  the  certificate 
will  own  the  land  located  under  it;  and  he 
may,  unquestionably,  adopt  the  location,  and 
ratify  all  proceedings  leading  to  the  acquisi- 
tion of  the  land.  If  the  possession  of  the  cer- 
tiScate  has  been  wrongfully  obtained,  and  its 
location  has  been  made  against  tlie  will  of 
the  owner,  he  may  no  doubt  disavow  it,  and 
be  relieved  from  its  effects;  but  if,  in  any 
case,  he  chooses  to  retain  tlie  location,  and  ac- 
quire the  land,  other  persons  have  no  right 
to  complain.  It  is  not  shown  that  the  depu- 
ty-surveyor of  Bexar  county,  who  delivered 
the  certificates  to  the  surveyor  of  Bandera 
county,  and  directed  the  application  for  their 
survey  to  be  made,  or  the  county  surveyor  of 
Bandera,  had  any  Interest  whatever  in  the 
certificates,  or  in  the  land  located,  beyond  the 
legitimate  fees  of  the  county  surveyor.  My- 
ers, the  owner  of  the  certificates  at  the  date 
of  their  location,  seems  to  have  known  of 
their  location,  and  to  have  approved  it.  As 
we  have  said,  as  early  as  May  22,  1882, 
several  months  before  plaintiff  took  any  step 
to  acquire  the  lands,  he  referred  to  the  fact 
and  place  of  their  location;  and  the  present 
owners  purchased  them  as  so  located,  and  con- 
tinued to  acquiesce  in  the  disposition  that  had 
been  made  of  them.  We  are  constrained  to 
conclude  that  the  certificates  were  delivered 
to  the  surveyor,  by  persons  Intrusted  with 
them  by  the  owner,  for  the  purpose  of  caus- 
ing them  to  be  located.  We  think  that  there 
is  nothing  in  the  law,  and  that  no  good  re». 
son  exists,  forbidding  a  surveyor  from  writ- 
ing out  the  application  addressed  to  himself 
for  the  survey  of  the  certiticate,  when  be  is 
requested  to  do  so  by  the  holder,  and  when 
the  land  applied  for  is  designated,  even  in  a 
general  way,  by  such  holder. 

Notwithstanding  It  is  not  shown  that  Jones 
had  any  interest  in  the  certificates,  or  even 
an  authorized  agency  with  regard  to  their  lo- 
cation, the  fact  that  the  person  who  furnished 
that  name  to  the  surveyor  as  the  signer  of  an 
application  for  the  survey  of  the  very  lands 
in  dispute,  had  possession  of  the  certificates, 
'connected  with  the  fact  that  the  undisputed 
owner  of  the  certificates  shortly  afterwards 
declared  that  he  himself  had  made  the  loca- 
tions, must,  in  the  absence  of  all  other  evi- 
dence, lead  to  the  conclusion  that  all  of  the 
precedent  acts  had  been  done  for  the  benefit 
of.  and  by  the  authority  of,  the  owner.  We 
think  the  title  of  the  owner  of  the  certificate 
to  tlie  land  to  which  it  had  been  applied  by 
another,  even  without  his  authority,  has  nev- 
er been  called  in  question  in  this  state,  not- 
witlistandiiig  such  transactions  have  often 
occurred.    The  only  purpose  ofthe  articles 

Digitized  by  VjOOQ  IC 


1016 


SOUTHWESTERN  BBPOETBB,  Vol.  13. 


(Tex. 


of  the  statute  above  quoted  v  as  to  furnish  ac- 
cessible information  of  what  land  had  been 
previously  appropriated  for  the  benefit  of  oth- 
ers who  had  a  right  to  acquire  an  interest  in 
vbat  remained  unappropriated,  so  that  they 
oould  make  their  selections  oat  of  what  was 
left.  There  was  nothing  in  the  mode  or  sub- 
Stanceof  the  proceedings  in  this  instance  that 
had  any  tendency  to  delay  plaintifF.  or  to  de- 
prive him  of  the  exercise  of  that  right.  The 
forms  of  the  law  having  been  complied  with, 
and  the  land  having  been  surveyed  by  author- 
ity of  genuine  certiBcates  then  in  the  hands  of 
the  surveyor,  the  ownership  of  the  certificates, 
or  the  instrumentalities  through  which  they 
bad  been  applied  to  the  land,  unless  they 
could  be  shown  to  be  prohibited  by  law,  were 
matters  that  were  immaterial  to  other  scrip- 
owners.  In  view  of  the  facts  that  public  do- 
main subject  to  location  was  being  rapidly 
exhausted,  and  that  limitation  was  running 
against  the  certificates  themselves,  we  think 
It  would  be  an  unauthorized  and  harsh  con- 
struction of  the  law  to  hold  that,  if  the  first 
locations  and  surveys  were  in  fact  made  with- 
out the  knowledge  or  consent  of  the  owner  of 
the  certiQcates,  he  could  not,  when  the  facts 
came  to  his  knowledge,  adopt  the  locations, 
and  hold  tlie  lands;  but  must  lose  both  the 
lands  and  the  certificates.  We  think  the  judg- 
ment should  be  reversed,  and  judgment  here 
rendered  that  plaintiff  in  the  court  below 
take  nothing  by  his  suit,  and  pay  the  costs  of 
this  court  and  of  the  district  court. 


SuK  McT.  Ins.  Co.  v.  Mattinolt  et  al. 

{Supreme  Court  of  Teaxu.    May  3, 1890.) 

Fibs  Iksckakct — Pboof  ot  Loss — Wxtvib. 

1.  A  letter  written  by  an  insurance  company 
tntorming  the  policy-holder  that  the  proof  b  of  loss 
turDlsbeoT  were  unsatisfactory,  and  notifying  him 
that  payment  ot  the  claim  would  be  reslstea  be- 
oanse  of  misrepresentations  regarding  title  and 
ptoperty,  operates  a  waiver  of  further  proofs. 

3.  An  insurance  policy  requiring  proofs  of  loss 
to  be  furnished  "  as  soon  as  posssi  ble  "la  not  for- 
feited by  a  failure  te  furnish  them  until  60  days 
thereafter,  in  the  absence  ot  a  provision  therein 
that  unnecessary  delay  shall  worK  a  forfeiture. 

Appeal  from  district  court,  Grayson  county. 

C.  W.  Buckler,  for  appellant.  W.  W.  Wil- 
kins,  J.  D.  Woods,  and  /.  T.  Cunningham, 
for  appellees. 

Gaines,  J.  This  suit  was  brought  on  a 
policy  of  insurance  executed  by  appellant  to 
Henry  &  Dickerson  on  certain  real  and  per- 
sonal property.  The  appellees  became  the 
owners  of  the  claim  during  the  progress  of 
the  suit,  and  without  objection  made  them- 
selves parties  plaintifF  in  the  action,  and 
prosecuted  it  to  judgment  In  their  favor.  On 
the  29th  of  October,  1884,  the  insured  prop- 
erty was  destroyed  lay  fire.  The  policy  stip- 
ulated that  "persons  sustaining  loss  or  dam- 
age by  fire  shall  forthwith  give  notice  there- 
of in  writing  to  the  company,  and  as  soon 
thereafter  as  possible  they  shall  deliver  an 
account  of  their  loss  and  damage,  with  all 
the  particulars,  as  fully  detailed  as  the  nat- 
ure of  the  case  will  admit,  signed  with  their 


own  bands;  and  they  shall  aeeompany  tbe 
same  with  their  oaths  or  affirmation  declar- 
ing the  said  account  to  be  trne,  and  just 
when  and  why  the  fire  originated,  so  far  as 
they  have  reason  to  believe,  and  until  sucli 
proof  and  declaration  shall  be  produced  the 
loss  shall  not  be  payable. "    On  the  26th  day 
of  December,  1884,  the  assured  furnished  a 
proof  of  loss  which  was  deficient.    It  failed 
to  show  in  detail  a  description  of  all  the  per- 
sonal property.    On  the  10th  day  of  January 
following  the  company's  agent  wrote  thena  a 
letter,  of  which   the  following  is  a  copy: 
"The  proofs  of  loss  furnished  by  you  to  this 
company  are  wholly  unsatisfactory  as  to  the 
amount  of  your  claim,  even  if  this  company 
was  liable  under  the  policy.    The  comi)any. 
however,  denies  any  responsibility  under  tlie 
policy  by  reason  of  material  representations 
as  to  title  and  property  being  untrue,  and 
for  other  reasons  which  the  company  will 
Bpecitically  set  forth  in  answer  to  any  suit 
you  may  institute  on  said  policy.    The  com- 
pany reserves  all  objects  to  your  recovery 
in  any  form,  and  hereby  expressly  refuses  to 
waive  any  riglits  of  the  company  under  tlie 
policy,  and  hereby  notifies  you  of  the  fact,  and 
leaves  you  to  puraue  such  course  as  you  may 
deem  expedient."    Xo  otherproof  of  loss  was 
furnished  to  the  company.-    Upon  this  state  of 
facts,  the  court  charged  the  jury  that  the  let- 
ter was  a  waiver  of  the  proof  of  loss.    That 
charge  is  assigned  as  error.    The  majority  of 
the  court  are  of  the  opinion  that  the  letter 
was  a  waiver.    Their  opinion  ia   that  the 
proof  of  loss  is  only  serviceable  as  a  basis  for 
an  amicable  adjustment,  and  that  it  becomes 
a  useless  ceremony  when  the  insurer  denies 
all  liability  under  the  policy.    The  doctrine 
that  when  the  assured  is  notified  by  the  in- 
surer that  the  loss  will  not  be  paid,  except 
by  suit,  the  proof  becomes  "an  idle  ceremo- 
ny" or  "a  useless  form, "  has  been  announced 
in  several  cases,  though  it  may  be  doubted 
whether  in  any  of  them  so  broad  a  statement 
was  necessary  to  the  decision  of  the  case. 
Insurance  Co.  v.  Coffee,  61  Tex,  287;  Har- 
riman  v.  Insurance  Co.,  49  Wis.  71, 5  N.  W. 
Rep.  12;  Tayloe  v.  Insurance  Co.,  9  How. 
403:  Insurance  Go.  v.  Sheets,  26  Grat.  865; 
Insurance  Co.  v.  Cary,  83  111.  456.    We  agree 
that  whether  the  letter  was  a  waiver  or  not 
was  a  question  of  law  for  the  court,  and  also 
a  question  of  fact  for  the  jury.    l?early  two 
months  having  elapsed  between  the  destruc- 
tion of  the  property  and  tiie  proof  of  loss,  the 
defendant  company  asked  the  court  to  charge 
the  jury,  in  eftect,  that  if,  by  the  exercise  of 
reasonable  diligence,  the  insured  could  have 
furnished  the  proofs  of  loss  at  an  earlier  day 
than  that  at  which  they  were  actually  deliv- 
ered, they  should  find  for  the  defendant.     As 
a  rule,  when  the  policy  requires  the  proofs 
of  loss  to  be  made  within  a  specified  time,  a 
compliance  .with  the  requirement  is  a  condi- 
tion precedent  to  a  recovery;  and  it  should 
be  conceded  that  if  by  the  terms  of  the  policy 
the  contract  is  to  become  void  or  to  be  for- 
feited upon  a  failure  to  comply,  -when  once 
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tbe  forfdture  has  oocnred,  tbe  contract  to  at 
an  end,  and  the  fallura  cannot  be  wnived  ex- 
cept by  such  new  consideration  as  would  sup- 
port a  new  contract.  Bat  the  policy  in  this 
case,  while  it  does  provide  that  the  proof  of 
loss  shall  be  furnished  "as  soon  as  possible," 
and  that  the  loss  shall  not  be  payable  until 
the  proofs  are  furnished,  does  not  expressly 
stipnlnte  that  a  failure  shall  work  a  forfeit- 
are.  This  is  the  more  notable  because  in 
other  clauses  of  the  policy  it  is  distinctly 
stated  that  the  doing  of  certain  acts  shall  ren- 
ner  the  contract  "void  and  of  no  effect,"  and 
shall  be  a  "cause  of  forfeiture."  The  letter  of 
the  appellant's  agent,  already  quoted,  tends 
to  show  that  the  policy  was  not  regarded  as 
forfeited  by  a  failure  to  present  the  proofs  at 
an  earlier  day,  and  favors  the  construction 
that  it  was  not  intended  that  the  insured 
should  forfeit  thdr  rights  under  the  policy 
by  mere  delay  in  presenting  the  proofs  of 
loss.  The  objection  was  that  the  proofs  were 
unsatisfactory,  not  that  they  had  not  been 
furnished  in  time.  If  it  were  not  too  late  to 
present  them,  then  it  was  competent  for  the 
company  to  waive  them,  and  such  action  re- 
lieved the  assured  from  the  necessity  of  a 
further  attempt  to  comply  with  the  terms 
of  the  policy  in  that  respect.  It  was  not  er- 
ror for  the  court  to  refuse  the  charge.  Tbe 
Judgment  is  afiBrmed. 


HiBERNiA  Ins.  Co.  «.  Stars. 

(Supreme  Court  of  Texai.    May  9, 1890.) 
FiBB  Insuraiicb — Action  on  Folict. 

1.  Where  suit  Is  brought  on  a  policy  of  fire  in- 
•nranee  which  atlpulates  that  tbe  company  will 
not  be  liable  tor  »  greater  proportion  ol  any  Iom 
than  tbe  sum  thereby  insured  bears  to  tbe  whole 
amount  of  insurance,  and  there  is  some  evidence 
that  tbe  loss  was  less  than  the  whole  amount  of 
iDsnrance,  it  la  reversible  error  to  refuse  to  in- 
•truct  tbe  jury  as  to  the  yro  rata  liability  of  the 
defendant,  though  such  limitation  of  liability  was 
not  pleaded  by  the  defendant. 

i.  The  fact  that  the  company  objected  to  the 
proof  of  loes  when  furnished  to  It,  as  being  incom- 
plete, not  in  conformity  with  the  policy,  and  un- 
true, is  no  reason  for  excluding  such  proof  from 
the  evidence,  when  offered  for  tbe  purpose  of  show- 
ing a  compliance  with  tbe  terms  of  the  policy, 
since  the  final  decision  as  to  the  sufficiency  of  the 
proof  rests  with  the  court,  and  not  the  company. 

Appeal  from  district  court,  Bexar  county. 
S.  P.  Drought,  for  appellant.     Shook  cB 
Vanderhoecen,  for  appellee. 

CoLLABD,  J.  There  was  a  clause  in  tbe 
policy  of  insurance  sued  onasfoUows:  "This 
company  will  not  be  liable  for  a  greater  pro- 
portion of  any  loss  sustained  by  the  assured 
upon  any  property  described  in  this  policy 
than  the  sum  hereby  assured  thereon  bears 
to  the  whole  sum  assured  thereon,  whether 
such  other  insurance  be  valid  or  not,  and 
without  reference  to  the  solvency  of  the  other 
insurance  companies."  The  policy  was  in- 
dorsed: "(1,000  additional  concurrent  insur- 
ance permitted;"  and  it  was  proved  by  plain- 
tiff that  he  had  another  insurance  of  $1,000  in 
the  r^ion  Fire  Insurance  Company  on  the  same 
property,  made  on  tbe  same  terms  as  tiie  one 


sued  on,  which  was  permitted  by  tbe  defend- 
ant. The  defendant  requested  the  court  to 
charge  npon  these  facts,  and  to  charge  the 
stipulation  in  such  case  as  contained  in  tbe 
policy  as  to  pro  rata  liability  of  plaintiff  with 
tbe  Lion  Insurance  Company.  The  court  re- 
fused tbe  special  instructions  asked,  and  the 
appellant  assigns  error. 

There  being  no  doubt  as  to  the  stipulation 
in  the  policy  that  in  case  of  other  permitted 
insurance  this  company  should  be  liable  to  pay 
only  the  stated  proportion,  and  no  doubt  that 
other  insurance  was  taken  as  permitted  by 
defendant,  and  there  being  evidence  (though 
in  conflict  with  tbe  evidence  of  plaintiff)  tend- 
ing to  show  that  tbe  loss  was  not  as  much  as 
the  amount  of  insurance  of  both  companies, 
the  court  should  have  given  the  rule  of  pro 
rata  liability,  on  tke  part  of  defendant,  as 
stated  in  the  policy.  Some  such  charge  as  the 
one  asked  on  this  subject  should  have  been 
given,  thongh  it  was  improper  to  submit  to 
the  jury  a  question  as  to  whether  tbe  provis- 
ion referred  to  was  contained  in  tbe  policy  or 
not.  It  was  in  the  policy,  and  the  court  should 
have  simply  so  informed  the  jury,  and  then 
submitted  the  other  facts  with  the  law.  In- 
surance Co.  V.  Coffee.  61  Tex.  294, 295.  The 
modiflcation  of  liability  in  this  condition  of 
the  policy  does  not  admit  of  construction.  It 
is  a  part  of  the  contract,  and  relates  to  the 
liability  to  the  assured,  and  not  to  the  rights 
of  contribution  from  the  other  company.  The 
language  is:  "This  company  shall  not  be  lia- 
ble for  a  greater  proportion  of  any  loes  sus- 
tained by  the  assured  upon  any  property  de- 
scribed in  this  policy,"  etc.  This  is  plain  and 
unequivocal,  and  must  have  effect,  if  the 
fects  accord  with  it.  It  was  error  not  to  give 
some  such  charge  as  the  one  asked. 

But  appellee  says  defenaant  did  not  plead 
tbe  matter  so  relied  on.  This  is  true;  but  we 
think  it  was  not  necessary  to  plead  it,  under 
the  circumstances.  Plaintiff  sued  on  tbe  pol- 
icy, declni'ing  that  defendant  agreed  as  fol- 
lows, to-wit:  "That  in  consideration  of  $17.50 
by  said  plaintiff  paid  to  said  defendant,  and 
of  the  agreements  and  conditions  in  said  policy 
of  insurance  contained, "  etc. ;  and  also  setting 
up  the  fact  that  $1,000  additional  concurrent 
insurance  was  permitted.  Plaintiff  also  read 
in  evidence  the  policy,  with  its  conditions, 
which  were  a  necessary  part  of  it,  and  also 
testitied,  without  objection,  that  he  took  out 
the  other  policy  on  the  same  property.  Un- 
der these  circumstances  the  courtshould  have 
instructed  the  jury  as  to  law  of  the  case  made. 
Besides  this,  we  are  of  opinion  that  it  de- 
volved upon  the  plaintiff  to  show  that  he  was 
entilled  to  recover,  and  how  much  he  was 
entitled  to  under  the  policy. 

Plaintiff  offered  in  evidence  the  proof  of 
loss  furnished  to  defendant  for  tbe  purpose 
of  showing  a  compliance  with  the  terms  of 
the  policy  before  bringing  suit,  to  which  de- 
fendant objected  "because  that,  when  tlie 
proof  of  loss  was  first  furnislied.  defendant 
objected  to  it  for  the  reason  that  it  was  in- 
complete; did  not  comply  with  the  terms  of 
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the  policy;  that  it  claimed  loss  on  goods  not 
insured;  that  the  statements  in  it,  though 
under  oath,  were  contradiL'tory  to  other 
statements  of  plaintiff  made  under  oath ;  that 
plHintiS  was  notifled  by  defendant  of  its  ob- 
jections, and  refused  to  amend  it,  or  change 
it  in  any  way;  and  that  plaintiff,  while  on  the 
stiind,  contradicted  his  statements  in  tlie 
proof  of  loss."  The  court  overruled  the  ob- 
jections, and  defendant  assigns  error.  It 
was  not  the  province  of  the  company  to  de- 
termine the  question  as  to  the  sufBciency  of 
the  proof  of  loss;  that  was  for  the  court  and 
jury.  There  were  many  questions  to  be  con- 
sidered of  which  the  law  does  not  make  the 
Insurance  company  the  judge.  The  plaintiff 
may  have  made  the  best  proof  that  could  have 
been  made  under  the  circumstances.  Impos- 
sibilities would  not  be  required  of  him;  and 
if  he  did  fail,  in  certain  particulars,  to  com- 
ply with  the  terms  of  the  policy  in  making 
proof,  it  was  not  necessarily  fatal  to  plain- 
tiff's case.  Snch  matters  must  be  submitted 
to  the  courts.  Plaintiff  had  the  riglit  to  sub- 
mit such  proof  as  had  been  made  on  both  ef- 
forts to  prove  the  loss,  and  defendant  could 
then,  if  possible,  show  the  defects  In  the 
proof,  and  the  court  and  jury  would  have  the 
matter  before  them  from  which  they  could 
say  and  determine  whether  it  were  sullicient. 
Defendant  was  not  the  flnal  arbiter;  and 
though  they  might  object  at  the  time  to  the 
sufficiency  of  the  proof,  and  require  other 
proof,  the  question  at  last  is  for  tlie  court; 
and,  though  the  proof  night  not  be  technic- 
ally correct,  the  law  might  say  that,  if  it  were 
as  full  and  complete  as  could  be  made  under 
the  circumstances,  it  would  be  snlBcient,  or 
even  that  a  failure  to  comply  with  demands 
for  further  proof  that  might  be  made  did  not 
forfeit  any  of  plaintiff's  rights  under  the  pol- 
icy. Insurance  Co.  ▼.  Starr,  71  Tex.  786, 
12  S.W.  Rep.  45. 

The  objections  made  to  the  introduction  of 
the  proof  of  loss  are,  however,  abstract. 
They  do  not  state  wherein  the  proof  of  loss 
WHS  incomplete;  wherein  it  failed  to  comply 
with  the  terms  of  the  contract;  what  gotxis 
it  claimed  as  lost  that  were  not  insured;  what 
statements  were  contradictory  toothers  made 
at  other  times;  nor  wliat  the  notiflcation  of 
objections  to  specific  deficiency  in  the  proof 
was.  Such  abstract  objections,  if  they  had 
been  otherwise  available,  and  within  the 
province  of  defendant,  could  not  be  con- 
sidered by  the  court. 

We  think  the  allldavit  of  Isaac  Cohen  was 
sworn  to.  It  shows  on  its  face  to  be  an  affi- 
davit sworn  to  before  Freeborn,  notary  pul>- 
lic  of  Bexar  county,  on  the  30th  of  June.  1885. 
The  proof  of  loss  (itemized)  offered  in  evi- 
dence isof  date  July  31, 1885.  PlaintilT  made 
another  statement  of  the  loss,  which  he  says 
was  incomplete,  because  made  on  the  "spur 
of  the  moment, "  about  a  month  after  the  Bre. 
The  fire  occurred  on  the  23d  of  June,  1885 ; 
and  the  atfldavit  of  Cohen  states  that  atflant 
had  seen  the  statement  of  loss  made  by  plain- 
tiff.    We  think  it  is  evident  be  meant  the 


&r8t  proof  of  loss,  and  its  introdaction  is  not 
subject  to  the  objection  made  to  it  that  it  did 
not  identify  the  proof  of  loss.  We  also  think 
that  plaintiff  or  defendant  oonld  show  all 
that  was  done  to  furnish  defendant  with  the 
necesssary  proof  of  loss. 

Other  errors  assigned— that  the  court  sbould 
have  granted  defendant's  second  application 
for  a  continuance,  and  that  the  "verdict  was 
contrary  to  the  law.  as  charged  by  the  court, 
and  the  evidence,  in  that  plaintiff  failed 
to  prove  the  value  of  the  goods  destroyed" — 
need  not  be  considered.  Because  of  tlie  er- 
ror of  the  court  in  refusing  charges  asked, 
and  in  failing  to  give  instructions  involving 
similar  principles  upon  the  question'  of  the 
proportion  of  the  defendant's  liability,  legit- 
imately raised  by  the  terms  of  the  policy,  and 
the  existence  of  another  concurrent  insurance 
u|)on  the  same  property,  we  conclude  the 
judgment  should  be  reversed,  and  the  clause 
remanded,  and  it  is  so  ordered. 


Chavez  v.  Chavez  et  at. 
{Supreme  Court  of  Texas.    May  2,  189Q.) 

Deed — CJonstbuotion — Will. 
An  InBtrument  in  writing,  executed  and 
aokoowledged  by  a  person  in  the  manner  provided 
for  conveyanoes  of  real  estate,  which  recites  that. 
In  view  of  his  approaching  marriage,  "it  is  bis 
will"  that  hia  proposed  wife  shall  at  his  death  be 
the  absolute  owner  of  certain  lands,  "with  the  con- 
dition that  they  shall  not  be  sold  by  ber  until  after 
his  death, "  and,  in  the  event  of  his  sanriving  her, 
they  shaii"revert  to  him  or  his  heirs, "  bnt  in  ease 
they  do  not  marry  the  "legacy  or  gift"  shall  be 
void,  is  a  deed,  notwithstanding  a  declaration 
therein  that  it  is  a  "last  will  and  testament. " 

Commissioners'  decision.  Consent  case. 
Error  from  district  court,  Bexar  county;  G. 
H.  NooNAN,  Judge. 

L.  N.  Walthall,  for  plaintiff  in  error. 
Deoine  <£  Smith,  for  defendant  in  error. 

Acker,  J.  Juana  Hernandez  De  Chavez, 
for  herself,  and  as  next  friend  for  her  minor 
son,  Juan  Francisco  Chavez,  brought  this 
suit  in  the  usual  form  of  trespass  to  try  title, 
and  for  damages.  All  the  parties  claim  un- 
der Miguel  Chavez.  On  the  trial  the  plaintiff 
offered  in  evidence  the  following  instrument: 

"The  state  of  Texas,  county  of  Bexar.  In 
the  name  of  Almighty  God,  I,  Miguel  Chavez, 
of  the  state  and  county  aforesaid,  being  of 
sound  mind,  and  in  the  full  posses-sion  of  all 
my  faculties,  do  hereby  declare  this  to  be  my 
last  will  and  testament:  Ist.  I  declare  that  I 
am  the  owner  of  forty  varus  of  land  on  Flo- 
res  street,  in  the  city  of  San  Antonio,  with  a 
depth  to  the  San  Pedro  creek.  Said  land  is 
bounded  on  the  north  by  land  of  Thos.  J. 
Devine,  on  the  east  by  Flores  street,  west  by 
the  San  Pedro  creek.  2nd.  I  declare  it  to  be 
my  Will  that,  as  I  am  about  to  marry  Juana 
Hernandez,  that  at  my  death  she  shall  be 
the  absolute  owner  of  twenty  varas  of  said 
above-described  property,  to  be  taken  from 
the  north  side  of  said  lot.  with  the  condition 
that  said  land  shall  not  be  sold  by  her  until 
after  my  death ;  and  further,  if  the  said  Juana 
Hernandez  should  die  before  I  do,  said  prop- 
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erty  shall  revert  to  me  or  my  heirs.  3rd.  I 
declare  that  in  the  event,  from  any  cause,  I 
<lo  not  marry  said  Juana  Hernandez,  then 
the  legacy  or  gift  to  her  of  said  land  shall  be 
null  and  void.  In  testimony  wheraof.Isign 
my  name  by  malting  a  mark,  declaring  my 
inability  to  write,  in  the  city  of  San  Antonio, 
this  22nd  day  of  AprU,  A.  D.  1872. 

his 

"Miouiix  X  Chavez. 

mark. 

"Witnesses:      Robert    0.   Syminotoh, 

TheO.  B ALDUS." 

The  execution  of  the  instrument  wa^  cer- 
tified on  the  day  of  its  date  as  having  been 
acknowledged  in  the  manner  required  for 
conveyances  of  real  estate.  The  defendants 
objected  to  tlte  instrument  on  the  ground 
"that  it  is  a  will,  and  not  a  deed,  and  had  not 
been  admitted  to  probate,  and  had  not  been 
probated,  as  a  will."  The  objection  was  sus- 
tained, the  instrument  excluded,  to  which 
plaintiffs  excepted;  and  this  raises  the  only 
question  presented  here. 

While  the  language  employed  in  the  instru- 
ment is  largely  testamentary,  we  think  it  ev. 
ident  that  it  was  intended  by  the  maker  to  be 
a  conditional  conveyance  to  become  operative 
upon  his  marriage  with  Juaoa  Hernandez. 
The  language  is  inconsistent  with  the  inten- 
tion that  It  should  not  take  effect  until  the 
death  of  the  maker.  If  It  was  Intended  to  be 
a  win,  and  that  no  interest  should  pass  by  it 
until  the  death  of  the  maker,  the  following 
provision  of  the  instrument  is  inexplicable: 
"With  the  condition  that  said  land  shall  not 
be  sold  by  her  until  after  my  death ;  and  fur- 
ther, if  the  said  Juana  Hernandez  should  die 
before  I  do.  said  propei'ty  shall  revert  to  me 
or  my  heirs."  No  particular  words  or  form 
of  expressions  are  essential  to  constitute  a 
deed.  It  is  the  intention  that  controls  in  de- 
termining the  question  wliether  an  instru- 
ment is  a  deed  or  not.  We  think  it  obvious 
that  the  instrument  was  executed  in  consid- 
eration of  Juana's  marriage  with  the  maker, 
which,  when  consummated,  gave  immediate 
effect  to  it,  to  the  extent  of  vesting  an  estate 
for  life  in  her,  with  remainder  to  her  in  fee, 
contingent  upon  her  surviving  him.  The 
marriage  was  a  good  consideration,  and  the 
husband  could  not  have  revoked  the  convey- 
ance. A  will  speaks  and  takes  effect  only 
from  the  death  of  the  testator,  and  is  subject 
to  revocation  at  his  pleasure.  We  are  of 
opinion  that  the  Instrument  is  a  deed,  and 
that  the  court  erred  in  excluding  it  on  the 
ground  of  objection  urged  against  it.  The 
judgment  is  reversed,  and  the  cause  re- 
manded. 


Lbbovz  et  al.  v.  Baldtts  et  al. 

{Supreme  Court  of  Texa*.    May  8,1890.) 

Oabnishmiht— FcKDS  in  Hahdb  or  Clsbk  o* 

CODBT. 

Where  tuiids  belonging  to  s  defendant  are 
held  by  the  clerk  of  court  to  await  the  result  of 
the  suit,  and,  on  judgment  being  rendered  against 
defendant,  it  is  satisfied  out  of  such  funds,  defend- 
ant is  entitled  to  the  immediate  possession  of  any 


snrplua  remaining  without  any  further  order  of 
court,  and  therefore  such  ■urplns  In  the  bands  of 
the  cleric  ia  subject  to  garnishment  by  defendant's 
creditors. 

Commissioners' decision.     Consent  case. 
Appeal  from  district  court,  Bexar  county. 
Oscar  Bergstrom,  for  appellants.    8,  tf. 
Newton,  for  appellees. 

HoBBT,  J.  The  petition  in  this  case  al- 
leges substantially  that  one  Theodore  Ualdus 
was  elected  and  duly  qualified  as  the  clerk  of 
the  district  court  of  Bexar  county,  Tex.,  and 
on  the  29th  day  of  November,  1882,  as  such 
clerk,  executed  a  bond,  with  the  appellees 
Fritz  Schreiner  and  H.  D.  Stumberg  as  sure- 
ties, in  the  sum  of  95,000,  which  bond  was 
duly  approved  and  filed;  that  on  the  29th  day 
of  December,  1882,  the  appellee  Theodore 
Baldus,  as  such  clerk,  received  from  the  sher- 
iff of  Bexar  county  the  sum  of  87,226.21,  the 
property  of  N.  K.  Connolly  &  Co.,  to  be  held 
by  him  to  await  the  result  of  a  suit  pending 
in  the  district  court  of  Bexar  county,  Tex., 
wherein  the  Galveston,  Hurrisburg  &  San 
Antonio  Bailway  Company  were  plaintiffs, 
and  N.  K  Connolly  &  Co.  were  defendants; 
that  in  November,  1883,  judgment  was  ren- 
dered in  favor  of  plaintiffs,  and  against  the 
defendants  Connolly  &  Co.,  for  the  sum  of 
S5,004.06,  and  all  costs  of  suit,  which  said 
amount  the  said  Theodore  Baldus  was  re- 
quired to  pay  over  to  said  plaintiffs,  li-aving 
in  his  hands,  after  satisfying  said  judgment 
and  all  costs,  the  sum  of  Sli9S1.89,  the  prop- 
erty of  the  said  N.  K.  Connolly  &  Co. ;  that 
on  the  30th  day  of  January,  1884,  the  appel- 
lants, Leroux  &Cosgrove,  broughtsuit  against 
Connolly  &  Co.,  to  recover  of  them  the  sum 
of  •445.86,  with  interest  at  8  per  cent,  per 
annum  from  January  1,  1883,  and  on  the 
same  day,  and  while  the  said  Theodore  Bal- 
dus bad  in  his  possession  the  said  balance 
of  money  belonging  to  Connolly  A  Co.,  caused 
a  writ  of  garnishment  to  be  issued  and  served 
upon  the  said  Baldus;  that  thereafter,  on  the 
2-'id  day  of  May,  1885.  judfiment  was  ren- 
dered in  favor  o(  the  said  Leroux  &  Cosgrove 
against  Connolly  &  Uo.  for  $528.98,  with  in- 
terest, etc.,  and  that  a  decree  was  also  ren- 
dered in  favor  of  Leroux  &  Cosgrove  against 
said  Baldus  as  such  garnishee  for  said  sum, 
which  he  refuses  to  pay,  etc.  A  certified 
copy  of  the  ollicial  bond  approved  according 
to  law,  and  appellee  Baldus'  oath  of  otSce, 
was  attached  to  the  petition.  The  court  be- 
low sustained  a  general  demurrer  to  the  p». 
Ution,  and,  the  plaintiff  tailing  to  amend, 
the  cause  was  dismissed.  From  the-judg- 
ment  of  disraissal  this  appeal  is  prosecuted. 

The  only  question  raised  by  the  assignment 
of  error  is  whether  the  surplus  proceeds  of 
property  in  the  hands  of  an  officer  of  the  court, 
after  satisfying  the  process  by  which  said 
property  was  levied  upon,  is  not  in  oustodia 
leffis,  and  subject  to  garnishment;  and,  upon 
the  failure  of  such  officer  to  pay  over  such 
surplus,  upon  a  judgment  in  a  garnishment 
proceeding  against  hiiu,  does  he  and  his  sure- 
ties on  his  official  b^^^^^ecurae  liable  there- 
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for?  It  is  evident,  we  think.  In  this  case, 
that,  after  the  sntisf action  of  the  judgment 
for  S5,004.06  obtained  by  the  Galveston, 
Houston  &  San  Antonio  Railway  (Company 
against  Connolly  &  Co.,  by  the  application 
to  it  of  that  amount  of  the  proceeds  of  the 
property  in  the  hands  of  the  clerk,  Baldus, 
the  balance  of  the  $7,226.21,  which  amounted 
to  81,931.89,  was  the  property  of  Connolly 
&  Co.,  and  which  they  were  entitled  to  the 
Immediate  possession  of,  and,  upon  the  fail- 
ore  of  the  appellee  to  deliver  or  pay  over  tbb 
same,  he  and  his  sureties  were  liable.  The 
question  was  settled,  at  an  early  day  in  this 
state,  that  money  in  the  bands  of  the  officer 
belonging  to  the  defendant,  being  the  snrplas 
or  residue  in  his  possession  after  the  satisfac- 
tion of  a  writ  or  execution  he  is  required  to 
apply  it  to,  was  subject  to  execution.  Ham- 
ilton V.  Ward,  4  Tex.  865.  The  ascertained 
surplns  remaining  in  the  officer's  possession 
he  is  said  to  be  liable  to  the  defendant  for  as 
for  money  had  and  received.  Freem.  Ex'ns, 
§  180.  The  general  rule  that  money  or  prop- 
erty in  the  custody  of  the  law  is  not  subject 
to  garnishment  is  well  settled,  and  not  ques- 
tioned in  this  case.  The  reason  upon  which 
the  doctrine  is  based  is  that  "no  person  de- 
riving his  authority  from  the  law,  and  obliged 
to  execute  it  according  to  the  rules  of  law, 
can  l>e  holden  by  process  of  this  kind." 
Brooks  V.  Cook,  S'Mhss.  246,  cited  in  Pace  ▼. 
Smith,  57  Tex.  558.  But  this  reason  does  not 
apply  to  the  surplus  or  residue  remaining 
with  the  oiflcer  after  he  has  satisfled  the  vitlt, 
as  he  no  longer  holds  it  by  virtue  of  any  legal 
process,  and  it  can  therefore  be  reached  by 
the  defendants'  creditors .  Money  paid  to  the 
clerk  of  a  court  in  a  partition  suit  was  held 
to  be  liable  to  attachment  after  the  court  had 
ordered  it  to  be  paid  to  the  parties  entitled 
thereto.  Freem.  Ex'ns,  g  ISO;  Drake,  At- 
tach m.  §  509.  Snch  is  the  weight  of  author- 
ity on  this  subject.  In  the  present  case  the 
judgment  in  the  case  of  the  Galveston,  Hous- 
ton &  San  Aiitonio  Bail  way  Company  ai;ainst 
Connolly  &  Co.  was  the  authority  for  the 
payment  of  the  nmount  of  the  judgment 
($5,004.60)  to  the  former,  and  no  further  or- 
der to  the  clerk  was  necessary.  The  ascer^ 
tained  surplus,  $1,931.89,  then  left  in  the 
clerk's  hands,  could  no  longer  be  regarded 
as  in  the  custody  of  the  law.  The  right  of 
Connolly  &  Co.  to  it  had  become  absolute, 
and  could  be  enforced  by  them  at  law,  and 
was  therefore  liable  to  garnishment  at  the 
suit  of  their  creditora,  under  the  authorities 
cited.'  In  the  case  of  Pace  v.  Smith,  supra, 
it  was  held  that  money  or  proceeds  derived 
from  the  sale  of  property  which  had  been  at- 
tached, and  afterwards  the  attachment  was 
quashed,  and  the  clerk  wns  ordered  to  pay 
over  to  the  defendant  in  attachment  the  pro- 
ceeds (money)  in  the  hands  of  the  clerk,  was 
not  liable  to  garnishment  by  the  plaintiff  in 
attachment.  The  opinion  rested  largely  up- 
on the  ground  that  tlie  plaintiff  in  attachment 
could  not,  after  liaving  wrongfully  sued  out 
the  attachment,  and  brought  the  defendant's 


money  into  court,  take  adrantage  of  this 
wrong  by  seizing  the  same  money  nnder  a 
garnishment  after  the  attachment  was 
quashed.  No  such  state  of  facts  exists  in  the 
case  before  iis.  Upon  the  rendition  of  the 
judgment  in  the  salt  jof  the  Galveston,  Hous- 
ton ft  San  Antonio  Railway  Company  against 
Connolly  &  Co.,  the  amount  and  ownersbp  of 
the  money  in  the  hands  of  the  clerk,  appellee 
Baldus,  was  fixed  and  determined,  and  the 
court  had  no  further  control  necessarily  over 
the  residue,  and  no  further  disposition  was 
required  to  be  made  of  it,  than  that  already 
oiilered.  No  order,  in  addition  to  the  Judg. 
ment,  is  necessary  to  authorize  or  require  the 
clerk  to  pay  over  the  proceeds  upon  the  ter- 
mination of  the  suit.  Where  an  attachment 
is  quashed,  and  the  proceeds  of  the  attached 
property  in  the  clerk's  hands,  the  statute 
provides  that  an  order  shall  be  made  restor- 
ing the  property  to  the  defendant.  Article 
182,  Rev.  St  If  in  this  case  the  clerk  failed 
to  deliver  to  Connolly  &  Co.  the  ascertained 
surplus  above  the  amounts  of  the  judgment 
in  favor  of  the  Galveston,  Houston  &  San 
Antonio  Bailway  Company,  he  would  be  lia- 
ble on  his  bond  at  their  suit;  and,  if  liable  to 
them  for  this  residue,  he  would  certainly  be 
liable  as  garnishee  at  the  suit  of  their  credit- 
ors, the  appellants.  We  think  the  demurrer 
was  improperly  sustained,  and  that  the  judg- 
ment should  be  reversed,  and  the  cause  re- 
manded, and  it  is  so  ordered. 


Tbxas  HoarESTEAD  Buildino  3a  LoAW 

Ass'n  v.  Kerk. 

(Sitpreme  Court  of  Texas.    May  2, 1890.) 

FijAoiNO — ViisiAsoi— BnLDiKe  ASS   LoAX  As-' 

8O0IATI0N8. 

1.  Plaintiff,  a  stookbolder  In  a  building  and 
loan  association,  sued  to  Tecoverfrom  it  the  amoaat 
which  be  had  paid  in  on  bis  stock,  plesdiog  a  by- 
law of  the  association  permitting  stockholders  to 
withdraw  after  due  notice  filed,  and  to  receive  tlie 
amount  actually  paid  in,  eta  But  there  was  a 
proviso  In  the  by-law,  which  lia  did  not  set  out, 
that  at  no  time  should  more  than  one-third  of  the 
funds  in  the  treasury  be  applied  to  the  demands  of 
withdrawing  stockholders  without  the  consent  of 
the  directors.  Held,  that  the  by-law  was  not  ad- 
missible iu  evidence. 

2.  Bven  if  the  variance  had  not  been  material, 
and  the  by-law  had  been  admissible,  plaintiff  could 
not  have  recovered,  there  being  no  proof  that 
there  were  any  funds  in  the  treasui^,  nor  that  the 
directors  consented  to  the  application  of  funds  to 
plaintiff's  demand. 

Commissioners'  decision.  Consent  case. 
Appeal  from  district  court,  Bexar  county. 

Geo,  O.  Altgelt,  for  appellant.  Joseph 
Ryan,  for  appellee. 

HoBBT,  J.  It  appears  from  the  petition 
in  this  cause  that  appellee,  Kerr,  was  the 
owner  oF  10  Shares  of  stock  in  appellant 
corporation;  that  the  by-laws  of  the  corpora- 
tion required  him  to  pay  $1  monthly  upon 
each  share,  but  entitled  him  to  withdraw,  on 
SO  days'  notice,  the  entire  money  paid  in, 
with  25  per  cent,  of  proportionate  proBts. 
It  further  appears  that  appellee  paid  s  uch  d  ues 
regularly  until  he  had  paid  in  §330,  when,  on 
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March  1, 1887.  he  gave  notice  of  withdrawal. 
Appellee  also  cliiinis  823.30 as  liis  propoition 
of  profits,  further  alleges  deioand  and  refus- 
al of  payment,  and  prays  judgment.  Ap- 
pellant, defendant  below,  answered  by  gen- 
eral demurrer,  and  by  general  denial.  A 
trial  had  October  80, 1888,  resulted  in  a  judg- 
ment in  favor  of  appellee.  From  this  judg- 
ment, this  appeal  is  taken. 

The  first  error  assigned  relates  to  the  ad- 
mission by  the  court  of  evidence  offered  by 
the  plaintiff,  appellee,  over  the  defendant's 
objections.  The  appellee  alleged  that  a  by-law 
(article  7.  S  1)  permitted  him  to  withdraw 
his  stock  after  80  days'  notice  in  writing,  to 
be  filed  with  appellant's  secretary,  and  that, 
npon  the  expiration  of  said  SO  days,  he  was 
entitled  to  receive  the  amount  actually  paid 
in  on  his  stock,  together  with  25  per  cent. 
of  the  ptofitB  to  which  said  stock  was  at  the 
time  proportionately  entitled,  deducting  from 
the  whole  amount  all  dues  and  fines,  if  any, 
charged  against  such  withdrawing  stock- 
bolder.  Upon  the  trial,  he  introduced  in  evi- 
dence a  printed  copy  of  the  by-law,  (article  7, 
g  1,)  which  permitted  such  withdrawal  as  al- 
leged, but  with  the  following  clause:  "Pro- 
vided, that  at  no  time  shall  more  than  one- 
third  of  the  funds  in  the  treasury  be  applied 
to  the  demands  of  withdrawing  stockholders 
without  the  consent  of  the  board  of  direct- 
ors." The  objections  to  this  evidence  were 
that  there  was  a  material  variance  between 
the  by-law  alleged  and  that  offered  in  evi- 
dence, and  that  the  by-law  offered  in.  evi- 
dence did  not  sustain  the  allegations  of  plain- 
tiff's petition,  nor  the  issues  before  the  court. 
The  objections  to  the  evidence  were  well 
taken,  and  the  court  erred  in  admitting  it. 
The  rule  is  too  familiar  and  elementary  to  re- 
quire in  its  support  any  special  citation  of 
cases  that  the  plaintiff's  recovery,  if  any  be 
bad.  must  be  upon  the  case  stated  in  his 
pleadings,  and  that  the  evidence  of  plaintiff 
must  correspond  with  his  averiiienta.  The 
material  variance  between  the  evidence  in- 
troduced and  the  allegation  in  the  petition 
was  apparent  in  this,  tliat  it  appeared  from 
the  by-law  in  evidence  that  "at  no  time 
should  more  than  one-third  of  the  funds  in 
the  treasury  be  applied  to  the  demands  of 
withdrawing  stockholders  without  the  con- 
sent of  the  board  of  directors,"  whereas  no 
such  proviso  was  alleged  as  constituting  a 
part  of  the  by-law  pleaded  by  plaintiff.  Su- 
preme Council  v.  Anderson,  61  Tex.  296. 

There  were  no  allegations  in  the  petition 
that  there  were  any  funds  In  defendant's 
treasury  properly  applicable  to  plaintiff's  de- 
mand. liF,  however,  tliere  had  been  no  ma- 
terial variance  between  the  evidence  and  the 
pleading  as  indicated,  there  could  not  have 
been  a  recovei^  by  plaintiff,  under  the  facts 
of  Ibis  case,  because,  if  his  evidence  to  the 
effect  that  there  could  be  "at  no  time  more 
than  one-third  of  the  funds  in  the  treasury 
applied  to  his  demand  of  withdrawal  with- 
out the  consent  of  the  board  of  directors" 
constituted  no  variance  and  was  admissible, 


there  was  no  proof  that  there  were  any 
funds  in  the  treasury,  nor  that  the  board  of 
directors  consented  to  the  application  of  one- 
third,  or  any  other  amount,  of  his  demand. 
The  judgment  of  the  court  is  not  supported 
by  legal  testimony,  as  a  recovery  was  allowed 
upon  a  state  of  facts  not  alleged;  and  the 
eighth  assignment,  presenting  this  question, 
is  fully  supported  by  the  record. 

We  are  also  of  opinion  that  the  testi- 
mony of  the  witness  Hugo  to  the  effect  that 
since  the  institution  of  this  suit.  May  1, 1888, 
a  sufficient  amount  of  funds  belonging  to  the 
corporation  had  been  collected  to  pay  off  ap- 
pellee, was  improperly  admitted.  No  allega- 
tion, as  before  stated,  was  made,  that  there 
were  any  funds  collected;  and,  had  there 
been,  the  proof  referred  to  showed  that  the 
collections  were  made  subsequent  to  the  in- 
stitution of  this  suit  since  June  1, 1888,  and 
certainly  were  not  proper  to  be  considered  in 
deciding  the  question  of  appellee's  right  to 
recover.  For  the  errors  mentioned,  we  think 
the  judgment  should  be  reversed,  and  the 
cause  remanded;  and  it  Is  so  ordered. 


BoLUNB  0.  O'Farrell  et  al. 

IStLjyreme  Court  of  Texaa.    April  S!9,  1890.J 
Abahsonmbnt  ov  Hoxmtead— SurnoiBaoT  of 

ETIDBKOB— tNgTBUOnOlTB. 

1.  A  lot  was  purchased  by  the  head  of  a  family 
with  the  expressed  intentton  of  maUng  It  a  home- 
stead. U  had  oo  it  a  residence,  baru,  and  other 
outbuilding*,  all  inclosed  by  a  single  fence.    The 

gurchaser  converted  the  barn  and  ontbuUdinga  in- 
>  dwellings,  removed  them  to  one  side  of  the  lot, 
placed  them  upon  temporary  foundations,  built  a 
fence  between  them  and  his  residence,  and  rented 
them  to  tenantB;  but  all  this  was  done  with  the 
expressed  intention  of  selling  such  buildings,  and 
having  them  removed  from  the  lot,  and  it  was 
proved  that  he  had  several  times  ottered  them  for 
■ale,  and  always  required  that  the  purchaser  should 
remove  them.  Held,  the  evidence  Justifled  a  find- 
ing that  the  part  set  off  was  not  abandoned  as  a 
homestead. 

2.  It  was  not  error  to  charge  that  a  bomeetead 
will  not  be  held  to  be  abandoned  unless  "from  all 
the  testimony  it  clearly  appears  that  the  same  was 
permanently  abandoned, "  eta 

8.  Where  an  abstract  of  a  judgment  rendered 
in  the  district  court  was  duly  registered  in  the 
county  clerk's  olflce,  and  the  question  was  as  to 
whether  certain  lands  bought  by  plaintiff  at  exe- 
cution sale  thereunder  had  been  abandoned  by  the 
debtor  as  a  homestead,  the  effect  of  such  registra- 
tion was  sufBciently  indicated  to  the  jury  by  a 
charge  that,  if  such  lands  bad  been  abandoned, 
then  plaintiff  should  recover. 

4.  Where  the  court  bad  already  instructed  the 
jury  that  certain  evidence  had  nowing  to  do  with 
the  case,  and  was  to  be  disregarded,  it  was  not 
error  to  refuse  to  repeat  the  ruling  on  a  motion  to 
strike  out. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Cooke  county. 

V.  L.  Patten,  for  appellant.  DavU  dk  Gar- 
nett,  for  appellees. 

CoLLARD,  J.  On  June  26,  188S,  A.  C. 
O'Farrell,  a  married  man  and  head  of  a  fami- 
ly, having  no  homestead,  purchased  of  J.  T. 
Spears  a  piece  of  land  in  Gainesville,  Cooke 
county.  Tex.,  fronting  100  feet  to  the  east 
on  Dixon  street,  and  running  back  315  feet 
west;  Cummings  street  being  on  the  south. 
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The  residence  was  on  the  east  end  of  the  lot 
fronting  on  Dixon  street,  and,  at  the  time  of 
the  purchase,  there  was  on  the  west  end  a 
barn,  a  bath-house,  and  a  cistern-liouse,  all 
inclosed  in  one  fence,  and  all  used  in  connec- 
tion with  the  homestead  residence;  there  be- 
ing a  fence  dividing  the  barn,  the  bath-house, 
and  the  cistern-bouse  from  the  residence  part 
of  the  place.  At  the  time  of  O'Farrell's 
purchase,  he  said  he  was  buying  it  for  a  home- 
stead for  himself  and  family,  and  he  immedi- 
ately moved  on  the  premises  with  his  fiimily, 
where  he  remained  until  in  August,  1886, 
when  he  died;  and  bis  widow  and  children 
have  since  occupied  it .  Shortly  aTter  O'Farrell 
moved  on  the  place,  he  converted  the  barn 
Into  a  residence,  and  moved  it  so  as  to  front 
on  Cummings  street.  He  also  moved  the 
bath-house  and  the  cistern-house,  attaching 
two  rooms  to  them,  so  they  could  be  used  as 
a  dwelling-house.  The  barn  dwelling  has 
five  rooms, — three  down  stairs,  and  two  up 
stairs, — and  has  dormer  windows.  A  new 
but  a  smaller  barn,  with  a  buggy-house,  was 
built  for  use  on  the  property  not  in  contro- 
versy. One  fence  Incloses  all  tlie  property. 
There  is  a  high  board  fence  separating  the 
tenant-houses  from  the  residence  proper,  and 
a  light  fence  between  the  two  tenant-houses. 
After  the  bouses  were  so  moved  and  changed, 
O'Farrell  rented  them,  when  tenants  could 
be  found,  up  to  his  death.  It  was  in  proof 
that  O'Farrell  had  the  barn  and  other  houses 
changed  into  dwellings  with  the  intention  to 
make  them  more  valuable,  and  In  order  to  sell 
them,  and  have  them  moved  off  the  place,  if  a 
purchaser  could  be  found.  Before  the  change, 
be  had  been  using  the  ground  as  a  horse  und 
car  lot;  but  his  stock  partner  suggested  to 
bim  the  change,  so  that  the  houses  could  be 
rented  for  enough  to  pay  for  the  keeping  of 
their  saddle- horses  at  the  livery  stable.  It 
wasiilsoin  proof  that,  he  several  times,  about 
the  time  when  plaintiff's  abstract  of  judg- 
ment was  flled  for  record,  and  afterwards, 
offered  the  tenant-houses  for  sale,  but  re- 
quired the  purchaser  In  aU  cases  to  move 
tbem  from  the  land,  and  that  he  always 
claimed  the  whole  of  the  ground  as  bis  home- 
stead, and  it  was  also  proved  that  these  hous- 
es were  to  used  as  such  temporarily;  that 
they  were  upon  a  stone  foundation,  not  let  in 
the  gi'ound,  and  so  placed  that  they  could  be 
ensily  moved.  On  November  6,  1885,  plain- 
tiff, K.  S.  Rollins,  recovered  judgment  in  the 
district  court  of  Cooke  county  against  A.  G. 
O'Farrell  and  others  for  $26,289,  costs,  etc.. 
an  abstract  of  which  was  made,  indexed,  and 
duly  recorded  in  the  record  kept  for  such 
purposes  in  the  office  of  the  county  clerk  of 
Cooke  county  on  the  17th  day  of  November, 
1885.  On  June  8t  1886,  execution  issued. 
and  on  the  14th  of  same  month  was  levied  on 
the  115  feet  of  land,  including  the  tenant- 
bouses  in  controversy,  which  was  in  due 
course  sold,  and  deed  made  to  plaintiff,  July 
6,  1886.  Plaintiff,  on  this  title,  sued  for  the 
land  on  September  6, 1886,  nearly  one  month 
after  the  death  of  O'Farrell.    The  trial  by 


jnry  resulted  in  verdict  and  Judgment  for 
defendants,  and  plaintiff  has  appealed. 

Tlie  first  error  assigned  is  that  "the  conrt 
erred  in  refusing  to  strike  out  the  testimony 
of  John  Walker  as  to  the  size  and  condi- 
tion of  his  homestead  as  shown  by  bill  of  ex- 
ceptions No.  1.  WHiker's  homestead  was  on 
the  north  of  the  O'Farrell  place,  was  out  of 
the  same  block,  and  was  tbe  same  size  as  the 
one  claimed  by  defendants.  He  answered 
questions  as  to  such  relative  positions  and 
size  of  the  two  places,  the  place  of  bis  resi- 
dence, and  some  outhouses  on  his  premises: 
there  being  no  objections  made.  It  was  this 
evidence  that  plaintiff  moved  to  exclude.  The 
court.  It  seems,  had  already,  of  its  own  mo- 
tion, excluded  it,  and  stated  to  the  Jury  that 
it  had  nothing  to  do  with  the  case,  and  hence 
he  declined  to  exclude  it  again.  This  is  tbe 
trial  judge's  view  of  it,  as  shown  by  an  ex- 
planation attached  by  him  as  a  part  of  the 
bill  of  exceptions.  We  take  it,  the  explana- 
tion destroys  the  exception,  and  that  there  is 
in  fact  no  exception  to  the  testimony,  and  no 
cause  to  complain. 

Appellant  makes  one  proposition  under  bis 
second  and  third  assignments  of  error  with- 
out copying  or  stating  the  substance  of  the 
assignments.  The  proposition  is  as  follows: 
"Appellant's  right  in  the  land  in  controversy 
having  attached  at  the  date  of  the  registra- 
tion of  tbe  abstract  of  the  judgment  against 
O'Farrell,  under  which  the  land  sold,  the 
court  should  have  plainly  told  the  jury  the 
effect  of  the  registration,  and  the  date  of  it. 
In  his  charge."  An  examination  of  tbe 
court's  charge  plainly  shows  that  the  conrt 
assumed  that  there  was  such  lien.  In  fact, 
he  told  the  Jury  to  find  for  plaintiff  under  his 
title  if  there  was  or  bad  t)een  an  abandon- 
ment as  claimed.  It  was  unnecessary  to 
analyze  the  title,  and  state  the  particulars 
that  made  it  a  good  title.  The  charge  gave 
plaintiff  the  land  in  case  it  had  been  aban- 
doned at  any  time.  The  first  clause  of  the 
charge  Instructs  the  Jury  that  plaintiff's 
Judgment,  execution,  levy,  and  sheriff's  deed 
established  plaintiff's  title  to  the  land  in  suit, 
if  the  same  was  never  any  part  of  the  home- 
stead, and  in  such  case  to  find  for  him.  In 
the  second  clause,  he  instructs  tbem  as  fol- 
lows: "The  land  in  controversy  was  pur- 
chased by  A.  C.  O'Farrell  from  J.  T.  Spears, 
and  at  the  same  time,  and  as  a  part  of  the 
same  transaction,  he  purchased  the  land  on 
which  the  defendants  reside,  and  on  which 
are  situated  their  dwelling-house  and  some 
outbuildings;  and  it  is  for  you  to  determine 
from  the  evidence  whether  O'Farrell  and  his 
wife  used  the  laud  in  controversy  as  a  part 
of  their  homestead.  If  they  did,  yon  will 
find  for  the  defendants,  unless  you  believe 
from  the  evidence  that  the  said  O'Farrell 
abandoned  the  same  as  a  part  of  bis  home- 
stead. A  homestead  in  a  town  or  city  may 
consist  of  one  or  more  lots.  It  is  not  neces- 
sary that  they  be  in  the  same  inclosups,  nor 
need  they  be  used  for  any  special  purpose. 
They  may  be  used  for  gardens,  lots,  or  for 
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any  purpose  necessary  to  the  enjoyment  of 
premises  as  a  home  for  the  family."  And 
then  the  charge  proceeds,  In  the  third  para- 
graph, as  follows:  "If  you  And  that  the  land 
in  controversy  was  ever  a  part  of  the  home- 
stead of  O'Farrell  and  wife,  then  you  will 
determine  whether  the  same  has  been  aban- 
doned as  such.  In  ascertaining  whether  or 
not  it  has  been  abandoned  as  a  homestead, 
you  will  look  to  all  the  evidence  in  the  case, 
— ^the  uses  to  which  the  property  is  put.  the 
character  of  the  improvements  -  upon  the 
same,  as  well  as  all  of  the  other  testimony;  and 
if,  from  all  the  testimony,  it  clearly  appears 
that  the  same  was  permanently  abandoned 
by  said  O'Farrell  in  his  life-time  as  his  home- 
stead, you  will  Qnd  for  the  plaintift.  But,  if 
you  And  that  the  abandonment  of  said  prem- 
ises, if  any,  was  only  temporary,  and  witli- 
out  a  fixed  intention  on  the  part  of  said 
O'Farrell  to  permanently  abandon  It  as  a 
part  of  his  homestead,  yon  will  find  for  the 
defendants.  The  owner  of  the  homestead 
may  temporarily  rent  the  same,  or  any  part 
of  it;  and,  it  he  do  so  in  good  faith,  with  no 
intention  of  permanently  abandoning  the 
same,  he  will  not  thereby  lose  his  homestead 
right.  But  if  he  erect  a  building  upon  a  por- 
tion of  bis  homestead  for  the  purpose  of  per- 
manently and  continnously  renting  it,  and 
with  a  fixed  intention  to  never  again  use  it 
for  homestead  purposes,  he  thereby  forfeits 
his  homestead  rights  in  the  same.  But  the 
erection  of  a  house  upon  a  portion  of  his 
homestead  for  the  purpose  of  temporarily 
renting  the  same,  and  with  the  intention  of 
having  such  house  removed,  and  afterwards 
resuming  the  same  as  his  homestead,  will  not 
work  suoh  forfeiture."  Having  this  much 
of  the  charge  before  ns,  it  will  at  once  be 
seen  that  the  court  did  tell  the  jury  what  the 
legal  effect  of  plaintiff's  title  was  as  favor- 
ably as  the  facts  warranted:  First,  that  it 
entitled  him  to  a  recovery  if  the  land  in  con- 
troversy had  not  been  used  as  a  homestead; 
second,  that,  if  it  had  been  used  as  a  part  of 
the  homestead,  it  would  be  protected  against 
plaintiff's  claim  unless  it  were  shown  that 
it  had  been  abandoned;  and,  third,  that,  if  it 
had  been  abandoned,  plaintiff's  title  should 
prevail.  These  were  the  elements  constitut- 
ing the  rights  of  the  parties  as  applicable  to 
the  facts,  and  they  gave  full  force  to  plain- 
tiff's title,  with  the  lien  by  registration  of 
the  judgment  and  the  levy.  Cline  v.  Upton, 
56  Tex.  320:  Medlenica  v.  Downing,  59  Tex. 
82;  Thomas  v.  Williams,  50  Tex.  273;  Langs- 
ton  V.  Maxey,  74  Tex.  169, 12  S.  W.  Bep.  27; 
Newton  y.  Calhoun,  68  Tex.  451,  4  S.  W. 
Kep.  645. 

Appellant  complains  that  the  court  erred 
in  not  correctly  stating  to  the  jury  in  his 
charge  the  manner  in  which  a  lot  of  land 
once  claimed  as  apart  of  the  homestead  may 
be  abandoned  as  such,  and  in  requiring  ap- 
pellant to  clearly  prove  that  It  was  appellees' 
intention  to  permanently  abandon  the  same 
as  a  part  of  the  home,  and  in  refusing  sec- 
tions 3  and  4  of  appellant's  requested  charges. 


It  was  only  necessary  that  tlie  court  instruct 
the  jury  as  to  the  law  applicable  to  the  facts 
in  evidence.  We  think  this  was  done  so  that 
the  jury  could  understand  what  the  issue  of 
abandonment  was,  under  the  facts.  It  has 
frequently  been  decided  that  if  the  home- 
stead, or  a  part  of  ft,  be  applied  to  uses  which 
clearly  show  an  intention  no  longer  to  use  it 
for  purposes  of  a  home,  it  loses  its  home- 
stead character.  The  question  was  abandon, 
ment  or  not, —  whether  the  lot  in  suit  had 
been  so  abandoned  by  the  changes  made  in  it 
and  its  uses.  The  court's  charge  required  the 
jury  to  look  to  all  the  evidence  to  determine 
this  question, — the  uses  to  which  the  proper- 
ty  is  put,  the  character  of  the  improvements," 
etc.  The  effect  of  a  temporary  renting,  and 
an  intention  to  permanently  rent,  was  ex- 
plained; and  everything  was  said  that  was 
necessary  to  put  the  jury  in  possession  of  the 
law  that  had  to  be  applied  to  the  case.  It 
was  not  necessary  to  cliarge  upon  every  dis- 
tinct fact  that  indicated  a  change  in  the  uses 
of  the  property,  and  the  change  in  the  char- 
acter of  the  improvements.  The  charge  was 
equally  fair  to  both  sides,  and  needed  no 
amendments  by  the  additional  charges  asked. 
We  think  the  charge  sutBcient. 

Appellants  criticise  the  following  extract 
from  the  charge:  "And  if,  from  all  the  tes- 
timony, it  clearly  appears  that  the  same  was 
permanently  abandoned,"  etc.  Where  cer- 
tain lots  constituted  the  homestead  in  a  city. 
Justice  Stayxok  said:  "Before  either  of 
them  •  •  •  will  cease  to  be  a  part  of  it, 
it  must  be  applied  to  a  use  inconsistent  with 
the  uses  for  which  the  homestead  is  pro- 
tected,— to  uses  which  clearly  show  an  in- 
tention no  longer  to  use  it  fur  the  purposes 
of  a  iiome."  Newton  v.  Calhoun,  68  Tex. 
451,  4  S.  W.  Bep.  645.  The  same  language 
is  quoted  approvingly  by  Justice  Gaines  in 
Langston  v.  Maxey,  74  Tex.  161.  12  S.  W. 
Bep.  27.  Chief  Justice  Hemphill  used 
much  stronger  language  iu  Goulienant  v. 
Gockrell,  20  Tex.  98.  He  said:  "Admitting, 
bowever,  •  •  •  that  where  there  is 
abandonment  with  a  fixed  intention  not  to 
return,  the  property  may  be  open  to  creditors, 
yet  it  must  be  undeuiably  clear,  and  beyond 
almost  the  shadow,  at  least,  all  reasonable 
ground  of  dispute,  that  there  has  been  a  total 
abandonment,  wiUi  an  intention  not  to  re- 
turn and  claim  the  exemption."  We  do  not 
mean  to  say  that  such  language  should  be 
used  in  a  charge.  We  think  it  would  be  im- 
proper to  do  so.  But  we  see  that  our  supreme 
court  requires  certain  and  conclusive  evidence 
of  abandonment,  wilh  no  intention  of  return- 
ing, to  subject  property  once  the  homestead 
to  execution.  We  do  not  think  the  charge  of 
the  court  in  this  particular  is  in  violation  of 
law.  It  would  have  been  a  good  charge  if 
the  word  "clearly"  had  been  omitted,  but  we 
cannot  hold  it  was  error. 

The  foregoing  discussion  and  conclusions 
will  dispose  of  the  seventh,  ninth,  and  tenth 
assignments  of  error  adversely  to  appellant. 
Section  9  of  plaintiff's  requested  charges  is 
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abstract.  The  court's  instructions,  as  we 
liave  before  said,  upon  the  laaue  of  abandon- 
ment  of  the  land  in  controversy,  was  the  law 
of  the  facts  of  the  cHse,  and  was  suflicient. 
Appellant  makes  no  propositions  on  his  aa- 
signments  11, 12,  IS,  and  14,  nor  does  lie  copy 
tliem  in  his  brief.  They  will  be  considered 
as  abandoned. 

Tlie  fifteenth  and  last  assignment  relates 
to  the  verdict  of  the  jury,  and  insists  tliat  it 
"was  contrary  to  the  evidence,  because  the 
evidence  showed  that  the  land  in  controversy 
Imd  been  separated  from  the  homestead  of  de- 
fendant by  large  fences  and  permanent  im- 
provements, and  was  entirely  abandoned  as 
to  homestead  use,  and  there  was  no  intention 
ever  again  to  so  use  the  same."  We  have 
seen  that  the  testimony  shows  it  was  the  in- 
tention of  O'Farrell  at  the  time  he  made  the 
changes  in  the  propt^rty,  and  constructed  the 
tenant-houses,  that  they  were  not  to  be 
rented  permanently,  but  that  they  were  to  be 
rented  only  for  a  time,  until  they  could  be 
sold  and  moved  from  the  premises.  He 
claimed  the  land  as  a  part  of  his  homestead, 
and  so  offered  to  sell  the  houses  until  a  short 
time  before  his  death,  directly  after  which 
tills  suit  WHS  brought.  Mrs.  O'Farrell  also 
teatiQed  to  these  facts,  and  that  the  whole  of 
the  land  bad  been  so  claimed  down  to  the 
time  of  the  trial.  Finding  no  error,  we  con- 
clude the  judgment  should  be  ai&rmed. 

Stattoit,  C.J.  Report  of  the  com  m  ission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  afBrmed. 


Reed  e.  Hardkuan  Coumtt. 
{Supreme  Court  of  Texat.    Hay  S,  1880.) 

RBU0V.^L  of  CaDBES — DiTERSB  ClTIZK17«RIP. 

1.  Where  a  oount.r  sued  a  citizen  of  Texas  and 
a  citizen  of  Missouri  for  the  cancellation  of  an  al- 
leged fraudulent  deed,  and  the  former  disclaimed 
title,  and  made  no  further  appearance,  the  con- 
troversy tras  wholly  between  plaintiff  and  the  citi- 
zen of  Missouri,  and  the  latter  was  entitled  to  a  re- 
moval to  the  federal  court,  under  Bemoval  Act 
Cong.  Aug.  IS,  1888. 

'i.  The  petition  for  removal  was  filed  eight 
days  after  the  passage  of  the  act  of  March  8, 1887, 
by  which  the  amount  necessary  to  give  the  circuit 
courts  jurisdiction  was  raised  from  (600  to  ^,000; 
and,  In  evident  ignorance  of  such  enactment,  pe- 
titioner averred  that  the  amount  In  dispute  ex- 
ceeded $500  in  value.  Held  that,  where  the  record 
showed  that  the  lands  were  actually  valued  at 
1^5,000,  the  removal  should  have  been  granted,  and 
a  judgment  rendered  after  refusal  thereof  wlU 
be  reversed. 

Error  from  district  court,  Baylor  county. 

Wynne  &  Steadman  and  J.  U.  Qlaxsgow, 
for  plaintiff  In  error.  M.  if.  Hankins,  D. 
Q.  Smith,  J.  T.  Montgomery,  and  Hunter, 
Stewart  A  Dunklin,  for  defendant  In  error. 

Henrt,  J.  The  county  of  Hardeman 
brought  this  suit  against  J.  B.  Williams, 
who  it  alleged  was  a  citizen  of  Texas,  and 
William  F.  lieed,  who  it  alleged  was  a  citi- 
zen of  Missouri.  The  petition  charged  that 
by  fraudulent  contrivances  the  defendants 
liad  procured  a  deed  from  the  county  for  four 
leagues  ot  land  to  defendant  Williauis  in 


consideration  of  his  obligation  to  pay  there- 
for 1^5,000,  which  land,  it  was  charged,  had 
been  subsequently  conveyed  by  WilUaina  to 
the  defendant  Reed,  and  that  the  land  was  of 
the  value  of  $25,000.  The  petition  alleged 
damage,  and  prayed  for  the  cancellation  of 
the  deeds,  recovery  of  the  possession  of  the 
land,  anil  for  a  judgment  for  the  damages 
sustained.  The  defendant  Williams  appeared, 
and  disclaimed  having  any  interest  in  the 
premises  in  controveray,  and  prayed  to  be 
dismissed  from  the  cause.  Ue  did  not  sub- 
sequently or  otherwise  appear  or  defend. 
The  defendant  Reed,  at  the  term  of  the  court 
when  he  was  made  a  party,  filed  his  petition 
and  bond  for  the  removal  of  the  cause  into 
the  circuit  court  of  the  United  States.  The 
petition  charged  that  petitioner  was  a  citizen 
of  the  state  of  Missouri,  and  that  the  plain- 
tiff was  a  citizen  of  the  state  of  Texas;  that 
the  amount  in  dispute  exceeded,  exclusive  oC 
costs,  the  sum  or  value  of  95U0,  and  that  the 
suit  involved  "a  controversy  which  is  wholly 
between  citizens  of  different  states,  and 
which  can  be  wholly  determined  as  between 
them."  The  court  refused  to  make  an  order 
removing  the  cause,  and,  upon  a  trial  of  the 
issues,  rendered  judgment  in  favor  of  plain- 
tiff. 

The  petition  for  removal  was  filed  on  the 
11th  day  of  March,  1887.  The  act  of  con- 
gress of  March  3,  1887,  as  corrected  and  re- 
enacted  by  the  act  of  August  18, 1888,  in  so 
much  as  it  relates  to  the  question  before  us. 
reads  as  follows:  "And  when,  in  any  suit 
mentioned  in  this  section,  [section  2,]  there 
shall  be  a  controversy  which  is  wholly  be- 
tween citizens  of  different  states,  and  which 
can  be  fully  determined  as  between  them, 
then  either  one  or  more  of  the  defendants 
actually  interested  in  sach  controversy  may 
remove  said  suit  into  the  circuit  court  of  the 
United  States  for  the  proper  district."  It 
do<«  not  become  necessary  for  us  to  decide  to 
what  extent  Williams  remained  a  party  to 
the  cause  upon  the  issue  of  damages  after 
his  disclaimer,  nor  upon  the  right  of  the 
plaintiff  to  set  up  a  claim  for  damages  for 
the  first  time  by  amendment  after  he  iiad 
filed  his  disclaimer.  Unquestionably,  after 
his  disclaimer  was  filed,  no  controversy  re- 
mained between  himself  and  plaintiff  with 
regard  to  the  title  to  the  land,  or  to  the  can- 
cellation of  the  county's  deed  to  him.  Such 
controversies  existed  l>etween,  and  were 
wholly  confined  to,  plaintiff  and  the  defend- 
and  Reed,  wlio  were  citizens  of  different 
states,  and  could  be  "fully  determined  as  be- 
tween them. " 

The  plaintiff's  petition  showed  that  the 
value  of  the  property  in  controversy  exceeded 
92,000.  The  application  to  remove  the  cause 
was  made  only  a  few  days  after  the  act  of 
1887  went  into  effect,  by  which  the  amount 
required  to  give  jurisdiction  to  the  United 
Statee  circuit  court  was  increased  from  9500 
to  $2,000;  and  the  application  was  evidently 
made  with  reference  to  the  old  law,  and  with- 
out knowledge  of  the  change.    The  entire 
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reeord  may  properly  be  looked  to  to  aacertain 
the  Talue  of  the  matter  in  controversy,  and 
to  aid  the  petition  for  removal.  Insurance 
Co.  T.  Fechner.  95  U.  S.  18C.  The  allega- 
tion in  the  petition  for  removal  that  the  mat- 
ter in  dispute  exceeded  $500  In  value  was 
tiot  inconsistent  with  other  statements  in  ttie 
record  showing  that  it  exceeded  42.000.  For 
the  error  in  the  stitte  court  in  proceeding  to 
try  the  cause  after  petition  and  bond  for  re- 
fnoval  liad  bceti  Qleil,  the  judgment  must  be 
cevened,  and  the  cause  remanded. 


Alexander  o.  8an  Antonio  Luuber  Go. 

(Supreme  Court  dj  Texa*.    May  2, 189a) 
JuDomsT  BT  Dbpadlt— SBTTnro  AaiSB— EqoiTT. 

A  petition  in  equity  to  set  aside  a  judgment 
by  default,  and  for  a  new  trial,  which  avers  aeood 
'defense  to  the  action,  and  alleges  that  the  default 
ceanlted  from  a  failure  of  plaintifTi  attorney  to  ap- 
pear and  defend,  but  which  shows  no  reason  for 
fluch  failure ;  and  no  excuse  for  negleot  to  move  for 
•  new  trial  within  two  days  after  judgment,  and  In 
term-time,  as  required  by  Sayles'  Civu  St.  Tex.  art. 
I8T1,  is  fatally  defective,  and  will  entitle  the  peti- 
tioner to  no  relief. 

Commissioners'  decision.  Consent  ciise. 
Appeal  from  district  court,  Bexar  county. 

Appellant  brought  this  action  on  Septero- 
t>er  7, 1887,  to  set  aside  as  to  her  a  judgment, 
cendered  by  default,  forecloning  a  lien  on  her 
property,  on  June  6, 1887,  and  for  a  new  trial 
of  that  caae,  and  for  an  injunction  restrain- 
ing the  sale,  and,  in  her  petition  for  such  re- 
lief, alleged  that  the  judgment  plaintiff  fur- 
nished her  co-defendants,  under  verl>al  con- 
tract, in  November,  1884,  lumber  to  build  a 
bouse  on  a  lot  purchased  for  a  homestead; 
that  on  August  28,  1884,  petitioner  pur- 
chased  the  lot  and  building,  took  possession 
September  6, 1884,  and  on  November  3, 1884. 
received 'a  deed  therefor,  without  notice  of 
the  claimed  lien  for  lumber,  but,  being  then 
informed  thereof,  she  retained  from  the  pur- 
chase money  enough  to  cover  it,  but  after- 
ward*, on  legal  advice  tliat  no  valid  lien  ex- 
isted, paid  it  over  to  her  vendord;  tlmt  she 
was  made  a  party  to  the  suit  to  foreclose  the 
lien,  and  hired  an  attorney  to  defend,  who 
'Cn  the  trial  failed  to  appear;  that  judgment 
was  rendered  foreclosing  the  lien  on  the  prop- 
erty by  default;  that  her  vendors  are  insolv- 
ent, and  beyond  the  jurisdiction  of  the  court; 
that  the  judgment  piaintiS  threatens  a  sale 
«f  the  property.  A  temporary  injunction 
was  granted.  The  defendant  answered  by 
general  demurrer,  and  specially  excepted  to 
the  petition  on  the  ground  that  all  matters 
pleaded  could  have  been  interposed,  if  at  all, 
in  the  original  suit;  and  that  the  petition, 
"so  far  as  it  asks  a  review  of  the  judgment 
and  a  rehearing  of  the  case,  is.  in  eflect.  a 
motion  for  a  new  trial,  and  no  grounds  for 
such  relief  are  shown,  and  no  reason  given 
why  such  motion  was  uot  made  in  the  time 
prescribed  by  law."  January  22,  1889,  the 
case  was  called  for  trial.  The  general  and 
special  exceptions  to  the  petition  were  sus- 
tained, the  injunction  was  dissolved,  and  the 
ease  dismisaed.  which  aeUwi  i*  aaaigned  aa 
..Aosi.w.no.20— 65 


error.  Sayles'  Civil  St.  Tex.  art  1S71.  pro- 
vides: "All  motions  for  new  trials,  in  arrest 
of  judgment.  •  *  *  shall  be  made  with- 
in two  days  after  the  rendition  of  the  verdict, 
if  the  term  of  the  court  shall  continue  so 
long:  if  not.  then  before  the  end  of  the 
term." 

L.  U.  Walthall  and  ifaj/dole  <t  Thomp- 
ton,  for  appellant.  Odyen  di  Johnson,  for 
appellee. 

AcKBR,  J.  A  new  trial  may  be  obtained 
after  the  term  at  which  a  judgment  is  ren- 
dered by  asuit  brought  for  that  purpose;  but, 
to  entitle  the  applicant  to  a  new  trial  in 
such  case,  it  must  be  shown  that  the  judg. 
ment  is  unjust,  that  it  was  obtained  with- 
out fault  or  negligence  on  the  part  of 
the  plaintifF,  that  he  has  a  good  defense  to 
the  action  in  which  the  judgment  was  ren- 
dered, and  show  a  good  and  sufficient  reason 
why  it  was  not  interposed,  and  also  show 
a  satisfactory  reason  why  a  motion  for  new 
trial  was  not  made  at  the  proper  time. 
Spencer  v.  Kinnard,  12  Tex.  186;  Cook  v.  De 
la  Oarza,  18  Tex.  432;  Burnle  v.  Kice,  21 
Tex.  188;  Plummer  v.  Power,  29  Tex.  7; 
Bryorly  v.  Clark,  48  Tex.  345;  Johnson  v. 
Templeton,  60  Tex.  289;  Harris  v.  Musgrave. 
72  Tex.  18,  9  S.  W.  Bep,  90.  Applying  the 
foregoing  test  establisiied  by  the  authorities 
to  this  case,  we  think  it  clear  that  the  peti- 
tion did  not  make  a  showing  that  entitled 
the  plaintiff  to  have  a  judgment  set  aside, 
and  a  new  trial  granted  to  her.  She  was 
served  with  citation  on  the  2Ist  of  August. 
1886;  the  judgment  was  rendered  the  6th 
of  June,  1887;  and  this  suit  was  brought  on 
the  7lh  day  of  September,  1887.  It  does  not 
appear  when  she  employed  the  attorney,  nor 
is  any  reason  given  why  they  failed  to  appear 
and  answer  for  her.  She  does  not  attempt  to 
show  any  reason  for  her  failure  to  move  for 
a  new  trial  during  the  term  at  which  the 
Judgment  waa  rendered.  We  are  of  opinion 
that  the  court  did  not  err  in  sustaining  the 
demurrer  to  the  petition,  and  the  judgment 
is  affirmed. 


Frteb  e.  METEita  »t  al. 
(Supreme  Court  qf  Texaa.   May  8, 1890.) 

FOSBION  jDOeifBHT— ESTOFTSb. 

1.  A  decree  of  another  state  flndinff  that  an  ex- 
change of  land  owned  by  complainant  in  that  state 
for  land  of  defendant  in  this  state  was  obtained  by 
fraud,  and  directing  reoonveyanoes,  does  not  op- 
erate, of  Itself,  to  divert  the  title  to  the  land  in 
this  state  from  complainant  to  defendant. 

2.  Complainant  cannot  be  said  to  be  estopped 
from  claiming  the  land  in  this  state  where  it  ap- 
pears that  be  never  compiled  with  the  terms  of 
the  decree,  that  be  afterwards  assumed  to  owntlM 
land  by  conveying  it,  and  it  does  not  appear  that 
be  ever  claimed  the  land  which  he  exchanged. 

Commissioners'  decision.  Appeal  from 
district  court,  Hill  county. 

J.  J.  Stoker  and  A,  P.  Hodge,  for  appel* 
lant.    ifcKinnon  <b  Carlton,  for  appellees. 

CoLLAKD,  J.  Plaintiff  below,  the  appel- 
lant, deraigns  Utle  to  the  Smith  640  acres  of 
land  in  Hill  county,  Tex.,  by  deeds  as  fol- 
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lows:  (1)  By  general  warranty  deed  of  I. 
K.  Vandyke  and  wife  to  William  and  George 
Walters,  dated  July  29, 1873,  which  was  filed 
for  record  in  Hill  county,  October?,  1873;  (2) 
by  deed  of  W.  H.  Walters  and  wife  to  plaintiff. 
Fryer,  dated  July  22,  1883,  which  was  filed 
for  record  in  Hill  county,  January  10,  1883. 
Defendants  claim  title  from  Vandyke  as  fol- 
lows: (1)  By  powerof  attorney  to  T.Bethel 
to  sell  the  land,  dated  December  23,  1880, 
filed  for  record  in  Hill  county,  January  25, 
1881;  (2)  deed  of  Vandyke  and  wife  by  the 
attorney,  Bethel,  to  Thomas  Simpson,  dated 
January  10,  1881,  filed  for  reconi  January 
25,  li^l;  (3)  deed  from  Thomas  Simpson 
back  to  Vandyke,  dated  January  9, 1883,  filed 
for  record  January  30,  1883;  (4)  deed  from 
Vandyke  to  Wesley  Meyers,  dated  May  28, 
1883,  filed  for  record  May  7,  1884;  (5)  deed 
from  Wesley  Meyers  to  defendant  A.  A.  Mc- 
Graw,  dated  October  6,  1884,  Sled  for  record 
June  15, 1885.  The  defendant  Wesley  Mey- 
ers, after  his  sale  to  Mrs.  A.  A.  McOraw,  re- 
mained in  possession  of  the  land  for  her,  and 
was  so  in  possession  as  her  tenant  at  the  time 
this  suit  was  brought,  to- wit,  on  the  24th  day 
of  May.  1888. 

It  is  seen  by  the  deeds  and  records  that 
Vandyke  had  sold  the  land  to  George  and 
William  Walters  many  years  before  his  sale 
to  Meyers,  of  which  sale  Meyers  and  his  ven- 
dee had  constructive  notice  at  the  time  of 
their  purchase.  But  in  order  to  defeat  the 
deed  of  Vandyke  to  George  and  William  Wal- 
ters, and  to  cut  off  plaintiif 's  claim  from  Van- 
dyke, the  common  source,  defendants  were 
permitted  to  read  in  evidence,  over  the  ob- 
jections of  plaintiff,  a  decree  of  the  circuit 
court  of  Coles  county,  III.,  in  the  fifteenth 
Judicial  district,  of  date  January  1,  1875,  of 
the  following  purport :  The  court  found  that 
on  the  2d  day  of  September,  1872,  George 
and  William  Walters,  owning  certain  land 
in  Coles  county.  111.,  conveyed  the  same  to 
H.  J.  Ashmore,  father-in-law  of  said  Van- 
dyke, in  consideration  of  a  conveyance  to 
them  by  Vandyke  and  wife  of  the  640  acres 
in  controversy,  and  81,450  paid  to  them  by 
Ashmore.  The  court  further  found  that  the 
trade  and  exchange  of  lands  were  procured 

•  by  fraud  and  misrepresentation  on  the  part 
of  Ashmore  and  Vandyke,  practiced  upon 
Creorge  and  William  Walters,  the  complain- 
ants; that  Vandyke  received  $1,500  for  his 
interest  in  the  land  from  Ashmore;  that  Ash- 
more was  dead,  and  left  the  defendants  in 
that  suit  his  heirs, — and  declared  the  sale  void 
for  fraud,  and  set  the  same  aside,  requiring 
the  complainants  to  pay  to  Ashmore's  ad- 
ministrator the  Sl,450,  with  6  per  cent,  in- 
terest from  September  2,  1872,  within  60 
days  from  the  rising  of  the  court,  and  at  the 
same  time  to  convey,  by  special  warranty 
deed,  their  interest  in  64U  acres  in  Texas  to 
the  heirs  of  H.  J.  Ashmore,  or  tender  the 

"  same  to  said  parties,  and  also  requiring  de- 
fendants in  the  suit,  excc-pt  Ashmore's  wid- 
ow, thereupon  to  reconvey  to  complainants 
the  land  in  Coles  county,  111.,  and  in  de- 


fault thereof  that  the  roaster  in  chancery 
should  make  such  conveyance.  This  decree 
was  filed  for  record  in  Hill  county,  Janu- 
ary 30,  1879.  If  it  was  intended  to  set 
aside  the  deed  of  Vandyke  to  William  and 
George  Walters,  read  in  evidence  by  plain- 
tiff, there  is  an  unexplained  discrepancy  in 
the  decree,  as  to  its  date.  The  decree  relates 
to  a  deed  made  on  the  2d  day  of  September, 
1872.  The  deed  of  Vandyke  to  Walters,  read 
in  evidence,  is  dated  July  29,  1873.  The 
parties,  however,  assume  that  the  decree  was 
Intended  to  vacate  the  deed  read  in  eridence^ 
and  we  will  so  treat  it.  There  is  no  evidence 
that  performance,  or  tender  of  performance. 
of  the  decree  was  ever  made  by  either  of  tbe 
parties  to  it. 

The  decree  itself  did  not  divert  the  title  to 
the  land  in  this  state.  The  law  applicable  to 
this  decree  is  well  stated  in  the  opinion  of 
Judge  Maltbie  in  the  case  or  Morris  v. 
Hand.  70  Tex.  483,  8  S.  W.  Bep.  210,  where 
he  says:  "It  is  settled,  without  conflict  of 
authority,  that  courts  of  one  state  or  country 
have  no  authority,  under  any  circumstances, 
to  divest  the  title  to  real  estate  situated  in  a 
foreign  state  or  country,  or  to  direct  the  sale 
of  such  land  to  be  made;  *  ■!>  *  the  ex- 
tent of  the  power  in  such  cases  being  to  de- 
cree that  tbe  person  invested  with  the  title 
make  conveyance  of  it.  which  may  be  en- 
forced by  personal  process  against  the  owner. 
But  the'  decree  is  not  effectual  unless  the 
owner  of  the  land,  in  person,  executes  a  con- 
veyance." Moseby  V.  Burrow,  52  Tex.  404. 
The  decree  of  the  court  in  Diinois  could  only 
act  upon  the  parties,  they  tieing  within  the 
jurisdiction  of  the  court.  It  could  not  act 
upon  the  land  in  Texas,  nor  did  the  court 
have  power  to  execute  the  judgment  by  put- 
ting the  complainants  in  possession  of  the 
land  in  this  state.  It  must  be  held  that  the 
decree  itself  did  not  have  the  effect  to  divest 
the  title. 

No  principle  of  estoppel  arises  from  the 
acts  or  conduct  of  William  and  George  Wal- 
ters, because  the  record  does  not  show  that 
they  took  advantage  of  the  decree,  or  claimed 
the  Illinois  land  thereafter.  It  is  in  evidence 
that  they  failed  to  comply  with  the  decree  in 
refunding  the  $1,450  Ashmore  bad  paid  them 
in  the  exchange  of  lands.  Besides  this,  we 
find  the  Walters,  in  disregard  of  the  decree, 
assumed  to  own  the  land  in  Texas  by  their 
sale  of  it  to  plaintiff  Fryer  in  1882.  It  is 
true  Vandyke  also  claimed  the  land,  and  went 
into  possession  of  it  after  the  decree,  in  1876 
or  1877;  but  his  acts  in  this  respect  could  not 
bind  the  adverse  parties  by  estoppel. 

Neither  the  statute  of  limitation  of  fire  or 
ten  years  was  sustained  by  the  evidence.  It 
is  not  shown  that  any  taxes  were  paid  by  de- 
fendants, or  those  under  whom  they  claim, 
until  in  1883.  There  was  a  break  in  Van- 
dyke's possession  in  1881,  when  his  tenant 
abandoned  the  place,  and  it  was  not  occupied 
again  under  his  title  until  in  October,  1883: 
and  it  WHS  less  than  five  years  from  this 
time  to  the  time  of  the  institution  of  the 
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Bait,  the  24lh  day  of  M.iy,  1888.  Besides 
this,  the  deed  from  Vandyke  to  Meyers, 
though  made  May  28,  1883,  was  not  Qled  for 
record  until  May  7,  1884;  and  the  deed  from 
Meyers  to  Mrs.  McGraw,  dated  October  6, 
1884,  was  not  filed  until  June  15, 1885.  So 
that,  had  there  been  Bve  years'  posspssion  by 
Vandyke  and  the  defendants  immediately 
prior  to  the  suit,  it  was  not  under  deed  or 
deeds  duly  registered,  and  under  which  the 
defendants,  and  those  under  whom  they 
claim,  entered  as  required  by  law.  Medlin 
V.  Wilkins,  60  Tex.  418;  Porter  v.  Clironister, 
58  Tex.  56;  C!ook  v.  Dennis,  61  Tex.  246. 
The  judgment  of  the  court  below  should  be 
reversed,  and  the  cause  remanded;  and  it  is 
BO  ordered. 


Bkceeb  «.  Shatnb  et  at. 
{Supreme  Court  q^  Texas.    May  IS,  1890.) 

AaSIQXMBXT  FOB  BbKEFIT  OF  CbIDITORS. 

Under  den.  Laws  Tex.  188S,  p.  47,  which  re- 
juiros  an  assignee  to  give  bond  for  the  faithful 
diaoharge  of  bis  duties,  and  provides  that  credit- 
dramay  sue  for  breaoh  of  each  bond, — where  an 
assignee  abandons  the  entire  assets  to  one  creditor, 
and  leaves  the  state,  a  creditor  may  sue  the  as- 
signee and  his  sureties  to  recover  the  value  of  the 
assets,  and  to  liave  a  new  assignee  appointed. 

Gommissionera'  decision.  Appeal  from 
district  court,  Wilbarger  county. 

Frank  Meffhee,  for  appellant.  Kearbg  eft 
McCoy,  tor  appellees. 

Acker,  J.  A.  J.  Shayne  accepted  the 
trust,  and  qualified  as  assignee  of  the  estate 
of  B.  Tobolowsky,  who  had  made  a  statu- 
tory assignment  for  the  benefit  of  his  credit- 
ors. G.  Becker  accepted  the  iissignment  on 
a  claim  for  $96.75.  Paul  Haefle  and  Joseph 
Schmidt  became  sureties  on  Sbayne's  bond  as 
assignee.  A.  and  E.  Mittenthal  took  the  en- 
tire assets  of  the  assigned  estate,  and  con- 
verted them  to  their  own  use.  Shayne  aban- 
doned the  assets  and  his  duties  as  assignee,  re- 
fused to  bringsiiitfor  the  assets,  l)ecamethe 
agent  and  employe  of  the  Mittenthals,  and 
afterwards  left  the  state  of  Texas  without 
making  any  report  of  his  acts  as  assigneei 
Becker  brought  this  suit  as  an  accepting 
creditor  against  Shayne  and  the  sureties  on 
his  lx>nd  to  recover  the  value  of  the  assets  of 
the  assigned  estate,  alleged  to  be  $5,000, 
which  it  was  alleged  he  corruptly  aided  tlie 
Mittenthals  to  convert,  and  fortlie  removal  of 
Shayne  as  assignee,  and  the  appointment  of 
a  suitable  person  as  assignee  to  carry  out  the 
trust.  The  petition  alleged  the  facts  stated 
with  much  particularity.  The  defendants 
answered  by  general  and  special  exceptions, 
which  were  sustained,  and,  the  plaintiff  de- 
clining to  amend,  the  suit  was  dismissed,  and 
plaintifF  appealed. 

We  deem  it  unnecessary  to  state  the 
grounds  of  the  several  special  exceptions, 
and  think  it  suliScient  to  say  that  in  uuropin- 
ion  the  petition  stated  a  case  of  which  the 
court  had  jurisdiction,  and  which  it  should 
have  entertamed.  The  suit  was  brought  for 
the  purposes  of  removing  the  assignee  and 


the  appointment  of  another  to  carry  out  the 
trust  in  the  interest  of  the  accepting  credit- 
ors, and  to  recover  on  the  bond  of  the  delin- 
quent assignee  the  damages  such  creditors 
had  sustained  in  consequence  of  bis  corrupt 
participation  in  the  fraudulent  conversion  of 
the  trust-estate.  It  is  settled  that  "one  or 
more"  of  the  accepting  creditors  may  main- 
tain a  suit  in  the  district  court  for  the  re- 
moval of  an  assignee  appointed  and  qualified 
under  a  statutory  assignment,  without  re- 
gard to  the  amount  of  the  claim  held  by  sucii 
creditor.  McIIhenny  Go.  v.  Todd,  71  Tex. 
400,  9  S.  W.  Rep.  445.  The  sUtute  re- 
quires the  assignee  to  execute  bond,  "condi- 
tioned that  he  will  faithfully  discliarge  his 
duties  as  such  assignee,"  and  also  provides 
that  such  bond  "shall  inure  to  the  benefit  of 
the  assis^nor,  and  the  creditor  or  creditors 
who  may  maintain  an  action  thereon  agai nst 
such  assignee  and  sureties,  in  his  or  their 
own  name,  jointly  or  severally,  for  any 
breach  thereof,  or  violation  of  this  law,  by 
reason  of  which  such  assignor  or  creditor 
shall  sustain  damage."  Gen.  Laws  1888,  p. 
47.  The  court,  having  jurisdiction  by  rea- 
son of  the  value  of  the  assigned  estate,  would 
retain  the  case,  and  exercise  jurisdiction  for 
all  purposes  of  the  suit.  McIIhenny  Co.  y. 
Todd,  supra. 

For  the  error  in  sustaining  the  exceptions, 
we  are  of  opinion  that  the  judgment  of  the 
court  below  should  be  reversed,  and  the  cause 
remanded. 

Statton,  0.  J.  Beport  of  the  commis- 
sion of  appeals  examined,  their  opinion  adopt- 
ed, and  the  judgment  reversed,  and  causa 
remanded. 


MolMTYRB  e.  LXTKBR  et  oL 
(Supreme  Court  of  Texas.    May  IS,  1890. ) 

E^STABLIBBMBira  OF   HlOKWATB — NOTIOB— WaITBB. 

1.  (TnderRev.  St. Tex.  art.  4370,  asamended  Teb- 
roary  6,  1884,  which  provides  that  the  jury  ap- 
pointed to  lay  out  a  road  shall  give  notice  to  the 
persons  through  whose  land  the  rood  will  run,  the 
failure  to  give  such  notice  renders  the  report  of 
the  jury,  and  the  aotionof  the  court  thereon,  void 
for  want  of  jurisdiction. 

3.  Appearing  before  the  commissioners'  court 
to  protest  against  the  report  of  the  jury  is  not  a 
waiver  of  such  notice. 

Commissioners' decision.  Error  from  dis- 
trict court,  Wilson  county. 

The  commissioners'  court  of  Wilson  coun- 
ty appointed  a  jury  of  freeholders  to  locate 
a  second-class  road,  and  "assess  the  damages 
incidental  to  tiie  opening  of  the  same." 
Without  notice  to  him,  the  jury  met,  and  lo- 
cated the  road  along  the  line  of  J.  A.  Mcln- 
tyre's  land,  so  as  to  appropriate  about  15  feet 
by  912  -oaras  of  his  land,  for  which  the  jury 
awarded  him  no  damages.  Mclntyre  ap- 
peared before  the  commissioners'  court,  pro* 
tested  against  the  report  of  th^  jury  and  it! 
approval,  and  urged  his  claim  for  $100  dam- 
ages. The  court  made  an  order  approving 
the  report  of  the  jury,  and  directing  the  road 
to  be  opened.    Mclntyre  gave  notice  of  ap- 
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peal  from  this  order,  but  did  not  perfect  the 
appeal.  He  afterwards  brought  this  suit  to 
restrain  Luker,  the  overseer  of  the  road,  and 
the  members  of  the  commissloneni'  court, 
from  opening  the  road,  but  did  not  sue  to  re- 
cover damages.  A  preliminary  injunction 
was  Issued,  which,  upon  trial  without  a  jury, 
was  dissolved,  and  judgment  rendered  that 
plaintiff  take  notliing  by  his  suit,  and  pay  all 
costs.    The  case  is  here  by  writ  of  error. 

a.  S.  Lawhon  and  J.  S.  Polly,  for  plain- 
tiff in  error. 

AcKEB,  J.,  {after  ttatinf/  tht  factt  at 
above.)  The  statutes  providing  for  the  es- 
tablishment of  public  roads  rest  upon  the 
right  of  eminent  domain,  and  the  well-estab- 
lished doctrine  that  the  individual  interest 
and  will  of  the  citizen  must  yield  to  the  ne- 
cessities and  convenience  of  the  public.  In 
authorizing  the  appropriation  of  individual 
property  for  the  public  use,  the  constitution 
and  laws  have  prescribed  certain  conditions 
and  procedure  which  mast  be  strictly  ob- 
served and  performed.  Article  4370  of  the  Re- 
vised Statutes,  as  amended  by  the  act  of  the 
legislature  of  February  5i  1884.  provides 
that  the  jury  of  freeholders  appointed  to  lay 
out  a  new  road  "shall  issue  a  notice  in  writ- 
ing to  the  land-owners  through  whose  lands 
such  proposed  road  may  run.  or  to  his  agent 
or  attorney,  of  the  time  when  they  will  pro- 
ceed to  lay  out  such  road,  or  when  they  will 
assess  the  damages  incidental  to  tlie  opening 
of  the  same,  which  notice  shall  be  served  up- 
on such  owner,  bis  agent  or  attorney,  at 
least  Ave  days  before  the  day  therein  named." 
The  service  of  this  notice  in  the  manner  re- 
quired by  this  statute  is  Indispensable  to  the 
exercise  of  jurisdiction  by  the  commission- 
ers' court.  It  Is  a  jurisdictional  fact  which 
must  be  affirmatively  shown  to  sustain  the 
jurisdiction  of  the  commissionera'  court  in 
making  an  order  establishing  and  directing 
that  a  public  road  be  opened  on  the  land  of  a 
citizen.  Without  proper  service  of  such  no- 
tice, the  action  of  the  Jury  of  freeholders, 
and  the  order  of  the  commissioners'  court, 
are  nullities.  The  constitution  and  statutes 
also  prescribe,  as  a  condition  precedent  to 
appropriating  the  citizen's  land  to  the  uses 
of  a  public  road,  thut  he  shall  be  paid  the 
damages  he  sustains  by  sach  appropriation. 
It  appears  from  the  triiil  court's  findings  of 
fact  that  the  jury  of  freeliolders  did  not  give 
the  plaintift  the  notice  required  by  the  stat- 
ute, and  also  that  plaintiff  had  sustained 
damages  to  the  amount  of  $25.  The  court 
found  as  a  conclusion  of  law  that  the  plain- 
tiff's appearance  before  the  commissioners' 
court  was  a  waiver  of  notice  from  the  jury. 
It  is  evident  from  the  conclusions  expressed 
in  this  opinion  timt  court  erred  in  its  conclu- 
sions of  law,  and  in  rendering  judgment 
against  plaintiff.  We  are  of  opinion  that  the 
judgment  of  the  court  below  should  be  re- 
veraied,  and  judgtnent  rendered  here  perpet- 
uating tlie  injunction,  and  iu  favor  of  plain- 
tiff in  error  for  all  costs. 


Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  reversed,  and  here  rendered  in 
accordance  with  the  report  of  said  commis- 
sion. 


CiTT  OF  Sherman  e.  Nairet. 
{Supreme  Court  of  Texcu.    Va^  18,  usa) 


limnotTAL  CoKFOBATioxs— Dcraonm  i 
D^iiAoaa. 

1.  In  an  actioii  against  a  (Atf  tor  a  defective 
brldcw,  tbe  fact  that  the  street  commissioner  ofll- 
oially  examined  the  bridge  three  days  before  tbe 
accident,  and  notice  no  defect,  is  not  ooadiiriTe 
evidence  that  the  defect  did  not  then  exist. 

2.  Where  plaintiff  had  orosaed  tbe  bridge  safe- 
ly several  times  on  the  day  of  tbe  accident,  and 
he  testified  that  hia  eye-sight  was  not  good,  that 
it  was  dark  when  the  accident  occurred,  and  that 
he  had  never  seen  the  hole  which  oonatitnted  the 
defect  complained  of,  It  la  proper  to  leave  tbe  ques- 
tion of  oontribntory  negUgenoe  to  the  ivxy. 

8.  Where  the  evidenoe  shows  that  plaintliFs 
wrist  was  broken,  and  was,  in  the  opinion  of  a 
physician,  permanently  in  jnred,  and  that  altbongta, 
after  the  aoddent,  he  earned  bis  board  by  wakuig 
up  workmen  in  the  morning,  be  was  unable  to 
work,  and  received  no  wages,  tor  atz  weeks,  a 
verdict  of  fJOO  Is  not  excessive. 

Commissioners' decision.  Appeal  from  dis- 
trict court,  Grayson  county. 

This  suit  was  brought  in  the  district  court 
of  Grayson  county,  February  24,  USUI,  by  the 
appellee,  James  Nairey,  against  tbe  city  of 
Sherman,  to  recover  S5.000  actual  damages 
for  personal  injuries  caused  by  his  horse  step- 
ping into  a  hole  in  a  bridge  across  one  of  the 
public  streets;  tbe  horse  falling,  and  throw- 
ing plaintiff  to  the  ground.  The  trial  re- 
sulted in  a  verdict  and  judgment  for  plaintiff 
for  »700. 

/.  W.  Ftuletf,  for  appellant.  /.  D.  Wood 
and  0.  H.  Smith,  for  appellee. 

COLLARD,  J.,  (oAtf  etattng  the  facta.) 
Appellant,  by  assignment  of  error,  objects  to 
tbe  verdict  of  the  Jury,  and  says  it  is  contra- 
ry to  the  law  and  the  evidence,  because  the 
proof  showed  that  the  bridge  was  In  proper 
condition  for  travel  when  examined  by  the 
street  commissioner  on  the  2d  day  of  Decem- 
ber, 1886,  three  days  before  plaintiff  was  in- 
jured thereon.  It  was  testified  by  Long,  a 
street  commissioner,  whose  duty  it  was  to  go 
over  the  city,  and  examine  the  bridges  and 
culverts,  once  or  twice  a  week,  who  testified 
for  det'endant,  that  he  passed  over  the  bridge 
on  the  VVednesday  before  plaintiff  was  hurt, 
on  Sunday,  and  noticed  no  hole  in  tl>e  bridg^. 
There  was  ample  evidence,  if  credible,  to 
prove  that  there  was  a  hole  In  the  bridge — 
the  one  into  which  plaintiff's  horse  fell — two 
or  three  weeks  before  the  injury.  If  this 
evidence  is  true, — and  it  was  the  province 
of  the  jury  to  pass  upon  its  credibility, — the 
commissioner  did  not  perform  his  duty  in 
examining  the  bridge.  He  says  he  did  not 
notice  any  hole.  He  might  not  have  noticed, 
and  yet  it  might  have  been  there.  The  as- 
signment of  error  is  not  well  taken. 

Appellant  also  complains  of  the  verdict  be- 
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cause  it  is  contraiyto  law,  in  this:  The  proof 
showed  tliat  plaintiff  had  crossed  the  bridge 
six  timps,  and  drove  25  or  SO  head  of  icules 
across  the  bridge  four  times,  on  the  day  the 
accident  occurred,  and  that  it  was  by  his  own 
negligence  that  the  injuries  occurred.  Nal- 
rey,  the  appellee,  testified  upon  this  subject 
that  he  hart  passed  over  the  bridge  with  Col- 
lins &  Despain's  teams,  men,  and  outBt  the 
evening  before  the  injuries,  and,  on  the 
morning  of  the  day  he  was  hart,  he  had, 
with  some  of  the  other  hands,  driven  25  or  80 
of  the  mules  and  horses  to  water,  and  re- 
turn, and  again,  on  the  same  evening,  he 
had  driven  them  by  the  bridge  to  water. 
Some  of  them  crossed  the  bridge,  and  some 
of  them  went  around  it.  He  further  said 
that  he  had  never  seen  the  hole  before  be 
was  hurt,  and  that  he  was  getting  old,  and 
his  eye-sight  was  not  good,  and  that  it  was 
dark  when  he  was  hurt.  The  court  submit- 
ted the  question  of  contributory  negligence 
to  the  jury,  who  determined  the  issue  in  fa- 
vor of  plaintiff.  The  verdict  is  not  incon- 
sistent with  appellee's  testimony,  and  we  do 
not  feel  authorized  to  set  it  aside  after  it 
passed  the  scrutiny  of  the  trial  judge  in  act- 
ing on  the  motion  fur  a  new  trial. 

Appellant  complains  of  the  verdict  because 
it  is  excessive  in  amount,  oppressive,  and 
unjust,  the  proof  showing  that  plaintiff  left 
next  morning  after  the  alleged  injury,  and 
went  to  work  with  the  grading  gang  on  the 
St.  Louis,  Arkiinaas  &  Texas  Kailroad,  be- 
tween Sherman  and  Whitewright.  Plaintift 
testified  that  hia  wrist  was  broken,  and  ex- 
hibited the  same  to  the  Jury,  and  it  appeared 
disfigured  and  enlarged  where  it  had  been 
injured.  He  further  said:  "I  was  very  stout 
before  I  was  hurt.  I  was  not  able  to  use  my 
right  arm  for  six  months  after  it  was  hurt, 
and  it  is  still  very  weak.  My  side  hurt  me 
very  much  at  the  time  it  was  hurt,  and  I  still 
suffer  pain  in  my  side.  Dr.  Nesbit,  who  was 
called  to  see  plaintlif  on  the  evening  he  was 
injured,  testiSed  he  found  him  lying  on  a 
pallet,  seemingly  sufloring  very  much  with 
his  right  wrist  and  side.  Couldn't  tell,  ow- 
ing to  the  swollen  condition  of  the  wrist, 
whether  it  was  fractured  or  not,  but  thought 
it  was.  He  examined  the  wrist  on  the  day 
before  the  trial,  and  was  satisfied,  from  its 
shape,  that  it  was  broken.  It  was  enlarged, 
had  a  bump  on  the  outside,  was  crooked,  and 
the  witness  thought  the  injury  permanent. 
Appellee  also  testified  that,  on  the  next  morn- 
ing after  he  was  hurt,  he  put  his  arm  in  a 
sling,  and  went  with  Collins  &  Despain's  out- 
fit to  where  they  were  going  to  work  on  the 
railroad,  liemained  tliere  with  them  six 
weeks.  Received  no  wages,  but  was  given 
his  board  for  waking  up  the  hands  in  the 
morning.  He  says  he  was  unable  to  do  any 
work.  It  is  unnecessary  to  comment  upon 
this  testimony  f  u  rther  than  tosay  that  it  shows 
an  entirely  different  state  of  facta  from  that 
assumed  in  the  assignment  of  error,  and  sup- 
ports the  verdict  for  9700.  The  judgment 
shouM  be  affirmed. 


Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  Judgment  afflrmed. 


WuxiAus  r.  Hats. 
(attprtme  Court  of  Texas.    Hay  18, 1890.) 
JcDomNT— C0L1.A.TBBJU:.  Attack. 
A  judgment  of  a  justice  of  tbe  peaoa  wtal<di 
recites  that  the  plaintiff  against  whom  it  was  ren- 
dered appeared,  is  eood  as  against  collateral  at. 
tadk  though  such  plaintiff  did  not  in  fact  appear, 
or  submit  to  the  jnrisdiotion. 

Commissioners*  decision.  Appeal  from  dis- 
trict court,  Laninr  county. 

This  suit  was  brought  by  the  appellant, 
Mrs.  Annie  Williams,  a  widow,  against  ap- 
pellee, in  form  of  trespass  to  try  title  and 
for  damages.  Plea  of  not  guilty  filed  by  de- 
fendant. The  judgment  was  for  defendant, 
and  plaintiff  appealed.  The  conrt  filed  con- 
clusions of  law  and  fact.  There  is  no  state- 
ment of  facts.  The  court's  findings  are  as 
follows:  He  says:  "(1)  I  find  that  on  the 
2d  day  of  May,  1882,  [the  day  of  the  alleged 
trespass,]  the  plaintiff,  Annie  Williams,  was 
the  owner  in  fee-simple  of  the  land  in  con- 
troversy. (2)  I  find  that  on  February  21, 
1881,  a  suit  was  instituted  in  justice's  of  tlia 
peace  court,  precinct  Ko.  7,  of  Lamar  county, 
Tex.,  in  the  name  of  John  W.  Williams  and 
Annie  Williams,  the  plaintiff  herein,  as  plain- 
tiff, against  one  Thomas  N.  Moore  as  defend- 
ant, on  an  account  for  $128,  for  which  judg- 
ment was  rendered  for  plaintiff  against  de- 
fendant on  the  4th  June,  1881,  and  all  costs 
of  suit,  and  against  each  party  for  the  costs 
incurred  by  them,  and  that  in  same  case 
David  Allen  and  D.  Maury  were  summoned 
as  garnishees,  the  case  against  them  dock- 
eted separately,  and  that  thereafter,  on  the 
3d  day  of  September,  1881,  judgment  was 
rendered  in  each  of  said  garnishment  cases 
dismissing  the  same  by  order  of  plaintiff's 
attorneys,  and  rendering  judgment  against 
the  plaintiff  in  eacli  of  said  cases  for  all  the 
costs  therein.  (8)  I  find  that  each  of  said 
suits,  and  all  proceedings  therein,  notwith- 
standing they  all  recite  that  plaintiff  ap- 
peared, were  in  fact  without  the  knowledge 
of  plaintiff,  Annie  Williams,  and  without 
authority  from  her,  or  any  legally  authorized 
agent  of  hers.  (4)  I  find  that  on  the  8d  day 
of  March,  1882,  executions  were  reguHrly  is- 
sued on  eiich  of  said  judgments  for  costs 
therein,  and  after  regular  levies  and  notices 
the  land  in  controversy  was  sold  thereunder 
for  a  valuable  consideration,  and  defendant 
claims  by  regular  chain  of  transfers  under 
this-sale.  (5)  I  conclude  and  find  that  said 
judgments  and  sale  thereunder  cannot  be  col- 
laterally attacked  in  this  suit,  and  that  the 
defendant  is  entitled  to  judgment  herein  for 
the  land  in  controversy,  and  all  costs."  The 
errors  assigned  are  that  the  court  erred  in  his 
conclusion  of  law  in  not  rendering  judgLoent 
for  the  plaintiff,  and  in  holding  that  the 
judgment  was  binding  upon  Mrs.  Williams, 
she  having  been  made  a  party  by  fraud,  and 
without  her  knowledge  or  consent,  and  bold- 

"izcd  by  V 
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ing  timt  the  judgment  could  not  be  ooUater- 
allj  alUcked  by  her. 

D.  K.  Forshee,  for  appellant.  SdU  d 
Hale,  for  appellee. 

GoLiiARD,  J.,  {qfler  $tating  the  facts  as 
above.)  The  law,  aa  it  has  been  announced 
in  numerous  decisions  in  this  state,  is  against 
the  claim  set  up  by  appellant.  It  is  settled 
that  a  judgment  of  a  court  of  competent  ju- 
risdiction cannot  be  collaterally  impeached 
unless  the  record  affirmatively  shows  the 
want  of  jurisdiction.  Even  where  a  part  of 
the  record,  the  citation  and  its  return,  show 
that  service  could  not  have  been  had,  the 
judgment  of  a  justice  of  the  peace  reciting 
that  the  defendant  wholly  made  default,  and 
that  he  "was  duly  served  with  process."  was 
held  not  impeached.  The  judgment  being 
the  final  act  of  the  court,  its  judicial  finding 
imported  absolute  verity.  Evidence  of  fraud 
aliunde  the  record  cannot  be  heard  to  dispute 
the  judgment  even  where  the  fraud  is  in  ob- 
taining j  urisdiction.  The  following  are  some 
of  the  cases  decided  in  this  state  holding  the 
foregoing  doctrines:  Murchison  v.  White,  54 
Tex.  78;  Fleming  y.  Seellgson,  57  Tex. 
524;  Odle  v.  Frost,  59  Tex.  684;  Watkins  v. 
Davii.  61  Tex.  414;  Mikeska  v.  Blum.  63 
Tex.  44;  Treadway  v.  Eastburn,  57  Tex.  209; 
Long  V.  Brenneman,  59  Tex.  210.  There  are 
many  other  cases,  more  or  less  in  poi  nt,  which 
we  need  not  cite.  Treadway  v.  Eastburn, 
supra,  extends  the  doctrine  to  the  limit  that, 
where  the  judgment  recites  that  the  party 
was  served,  the  fact  cannot  be  disputed  by 
the  return  of  the  citation.  This  case  was 
followed  by  the  commission  of  appeals  in  Da- 
vis ▼.  Bobinson.  (not  reported  except  in  7 
S.  W.  Kep.  749.  though  the  opinion  was 
adopted  by  the  supreme  court.)  The  doctrine 
is  not  singular.  See  Freem.  Judgm.  g  132. 
We  have  bisen  cited  by  appellant  to  the  case 
of  Glass  v.  Smith,  66  Tex.  549.  2  S.  W.  Uep. 
195,  as  holding  a  contrary  doctrine.  Smith 
recovered  judgment  in  a  justice's  court  for  a 
yoke  of  oxen,  in  which  Glass,  the  defendant, 
acquiesced.  "Some  person,  without  author- 
ity  from  Glass,  without  his  knowleilge,  and 
contrary  to  his  wish,  but  in  his  name,"  took 
the  case  to  the  district  court  by  certiorari, 
where.  Glass  failing  to  appear,  judgment  was 
entered  against  him  by  default  for  the  oxen, 
and,  in  bis  failure  to  return  them,  for  their 
value,  $50.  Execution  was  issued,  and  lev- 
ied on  land  in  another  county,  which  was 
sold.  Then  another  execution  was  issued, 
And  levied  on  personal  effects  of  Glass,  who 
sued  out  an  injunction  to  restrain  tlie  enforce- 
ment of  the  judgment.  It  was  shown  that 
Glass  was  authorized  to  believe  that  no  ad- 
judication would  be  had  on  the  proceeding. 
The  injunction  was  dissolved,  and  on  appeal 
it  was  perpetuated;  the  court  holding  that, 
the  court  not  having  jurisdiction  of  the  per- 
son of  Glass  in  the  certiorari,  the  judgment 
was  a  nullity.  For  aught  that  appears  in  the 
record,  there  was  no  occasion  to  hold  that  the 
judgment  was  a  nullity  to  sustain  the  in- 


junction restraining  its  coOeeUon  onder  the 
statute,  which  requires  such  suits  (on  void- 
able judgments)  to  be  brought  within  one 
year  from  the  time  of  the  rendition  of  the 
judgment;  certain  exceptions  being  named. 
Sayles,  Civil  St.  art.  2875,  and  note.  Our 
opinion  is,  the  injunction  was  a  direct  pro- 
ceeding between  the  original  parties  to  vacate 
the  judgment,  and  forever  prevent  its  en- 
forcement, in  which  case  the  opinion  would 
not  be  inconsistent  with  other  cases  cited, 
which  refer  only  to  collateral  proceedings. 
But,  be  this  as  it  may,  the  judgment  en- 
joined did  not  recite  any  appearance  for  Gkiss. 
In  the  case  before  us,  the  judgments  recittnl 
that  plaintiff  did  appear,  and  that  it  was  at 
her  instance,  and  the  instance  of  her  co- 
plaintiff,  that  the  suits  were  dismissed. 
These  judgments  are  controlled  by  the  law  as 
announced  in  Treadway  v.  Eastburn,  supra. 
They  "import  absolute  verity,"  and  are  not 
subject  to  collateral  attack.  Many  objections 
might  be  made  to  the  principle  by  which  we 
are  controlled  in  making  this  decision,  but  it 
must  be  remembered  that  Mrs.  Williams  had 
the  right  to  set  aside  these  judgments  by  di- 
rect proceedings.  She  has  not  availed  her- 
self of  this  privilege,  preferring  rather  to 
treat  the  judgment  as  void,  a  conclusion 
which  the  law  will  not  sustain.  The  judg- 
ment of  the  court  below  should  be  affirmed. 

Statton,  C.  J.  Report  of  commission  of 
appeals  examined,  their  opinion  adopted,  and 
the  judgment  affirmed. 


OuBT  «t  al.  9.  Saundhbs  «(  tU, 
(Supreme  Court  <tf  Texa».    JSxj  18, 1890.) 

VWfDOB'S  LlBN — SCBROOATIOH — ADVEBSB  POa8>»- 

BiON— Pabtt  kt  Witness. 
1.  Where  the  vendee  of  land  gives  his  note  for 
the  purchase  price,  and  afterwards  pays  the  note 
from  the  proceeds  of  property  belonging  to  l^ts 
minor  otaUaren,  the  cbildreD,  though  not  entitled 
to  a  reaulting  trust  In  the  land,  beomne  subrogated 
to  the  vendor's  lien. 

3.  A  convejanoe  of  such  land  by  the  vendee 
to  his  children,  in  satisfaction  of  their  lien,  gives 
them  Rood  title  as  against  his  wife,  since  iier 
interest  in  the  land,  either  as  a  homestead  or  as 
oommunity  property,  is  subject  to  the  lien: 

8.  A  wioow,  who  after  her  husband's  death 
remains  in  possession  of  land  which  he  admittedly 
held  subject  to  a  certain  lien,  is  presumed  to  hold 
as  he  did,  in  the  absence  of  an  express  disclaimer 
or  an  express  hostile  occupancy,  with  the  knowl- 
edge of  the  lien  olaimanL    . 

4.  Under  Bev.  St.  Tez.  art  3348,  whloh  allows 
a  party  to  testify  when  called  by  the  opposite 
party,  a  defendant  who  has,  pending  the  snlt,  con- 
veyed his  interest  In  the  property  In  controversy 
to  the  plaintiff  without  warranty,  i*  a  oompetent 
witness  for  the  piaintUL 

Commissioners'  decision.  Appeal  from 
district  court,  Gnadalupe  county. 

Action  by  G.  H.  Oury  and  Lena  M.  Oury. 
his  wife,  formerly  Lena  M.  Saunders,  and 
Adam  Saunders,  against  Malvina  Saunders, 
Leander  Saunders,  and  J.  F.  Gordon  and  his 
wife.     Plaintiffs  appeal. 

W.  E.  Goodrich,  for  appellants. 

CoLLABD,  J.  L.  A.  Saunders,  a  married 
man,  and  the  head  of  a  family,  on  January 
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1.  1856.  bought  the  land  in  controversy  at 
public  sale,  made  by  J.  F.  Gordon,  executor 
of  the  will  of  A.  M.  Qrinage,  deceased, 
a  deed  being  then  executed  to  Saunders, 
reciting  that  the  sale  was  made  for  the 
consideration  of  $926,  to  become  due  in  12 
months.  In  October  of  the  same  year  Saun- 
ders moved  on  the  premises  with  his  family. 
Not  having  the  money  to  pay  for  the  land 
when  the  note  for  the  same  Ijecame  due,  and 
having  in  his  possession,  in  trust  for  the 
children  of  his  first  wife,  Mrs.  Gordon,  wife 
of  J.  F.  Gordon,  Lena  M.  Saunders,  (Mrs. 
Oiiry,)  and  Adam  Saunders,  as  their  proper- 
ty, two  negroes,  the  same  were  sold  by  de- 
cree for  partition,  and  on  February  2,  1859, 
9933.83,  the  proceeds  of  the  sale  belonging 
to  plaintiffs  Lena  and  Adam,  were  applied 
to  the  payment  of  the  land  note  by  their 
father,  and  the  balance  due  thereon  was 
taken  from  the  share  of  the  proceeds  of  the 
sale  belonging  to  Mrs.  Gordon,  all  by  agree- 
ment with  the  executor,  J.  F.  Gordon,  who 
was  the  husband  of  the  Mrs.  Gordon  before 
named.  The  case  seems  to  have  been  tried 
upon  the  idea  that  such  payment  in  discharge 
o(  the  vendor's  lien  note  created  a  resulting 
trust  in  favor  of  the  children  whose  money 
was  80  used,  and  vested  in  them  the  title  to 
the  land.  This,  it  seems,  cannot  be.  To  con- 
stitute a  resulting  trust,  the  payment  must 
be  at  the  time  of  the  purchase,  and  not  sub- 
sequent thereto.  1  Lead.  Gas.  £q.  pt.  1,  p. 
337;  1  Perry,  Trusts,  §  133;  Lacey  v.  Clem- 
ents, 36  Tex.  661;  Long  v.  Steiger.  8  Tex. 
461.  It  is  the  transaction  itself  that  gives 
rise  to  the  trust.  Saunders  purchased  the 
land  in  bis  own  name  and  for  himself,  and 
at  the  time  could  not  have  contemplated  the 
use  of  his  children's  property  in  paying  for 
for -it.  The  transaction  in  which  the  chil- 
dren's property  was  used  was  in  paying  off 
the  venilor's  lien  note,  nut  in  the  purcliase 
of  the  land  three  years  before.  So  it  Is  to 
this  transaction  we  must  look  to  know  their 
rights. 

Were  these  children  subrogated  to  the 
rights  of  the  creditor,  and  should  they  be 
protected  on  that  ground?  It  is  a  general 
rule  that  when  persons  are  compelled  to  pay 
the  debt  of  another,  where  they  are  obligated 
to  pay  it  as  a  surety,  when  a  junior  mort- 
gagee pays  off  a  prior  mortgage,  or,  having 
an  interest  in  the  property,  discharges  an  in- 
cumbrance, subrogation  will  follow.  Sheld. 
Subr.  ^  3.  Jt  is  said  by  the  same  author  that 
"tlie  doctrine  of  subrogation  is  not  applied 
for  the  mere  stranger  or  volunteer  who  has 
paid  the  debt  of  another  without  any  assign- 
ment or  i^veement  for  subrogation,  without 
being  under  any  legal  obligation  to  make  the 
payment,  and  without  being  compelled  to  do 
80  for  the  preservation  of  any  rights  or  prop- 
erty of  his  own. "  Such  a  payment  would  ex- 
tinguish the  debt.  Id.  §§  240.  241.  But 
the  same  authority  adds  that  "one  who  pays 
a  debt  at  the  instance  of  the  debtor,  under 
such  circumstances  that  it  appeiirs  to  have 
been  contemplated  by  the  paities  that  be 


should  become  entitled  to  the  benefit  of  the 
security  for  the  debt  held  by  the  creditor 
from  the  debtor,  may,  as  against  the  debtor, 
be  subrogated  to  the  benefit  of  such  security, 
and  of  the  debt  which  he  has  discharged; 
and  a  party  who  has  paid  the  debt  at  the  re- 
quest of  the  debtor,  and  under  circumstances 
which  would  operate  a  fraud  upon  him  if  tha 
debtor  were  afterwards  allowed  to  insist  that 
the  security  for  the  debt  was  discharged  by 
his  payment,  may  also  be  subrogated  to  the 
security  as  against  that  debtor."  Id.  §  247; 
2  Lead.  Gas.  Eq.  pt.  1,  p.  287.  At  the  time 
Saunders  paid  the  note,  Mrs.  Gordon  was  a 
married  woman,  19  years  old;  Lena  M.  Saun- 
ders was  17  years  old,  and  unmarried;  and 
Adam  Saunders  about  15  years  old.  Neither 
of  them  was  consulted  about  the  application 
of  their  money  to  the  payment  of  the  note. 
It  was  done  by  their  father,  with  the  concur* 
rence  of  Gordon,  who  accepted  the  payment. 
Saunders  always,  up  to  his  death,  declared 
he  was  not  claiming  the  land  as  his  own, 
but  for  plaintiffs.  The  note  was  taken  up 
with  the  proceeds  of  the  sale  of  the  negroes, 
by  his  consent,  of  course,  because  he  caused 
it  to  be  done,  and  it  was  done  under  such 
circumstances  as  would  amount  to  a  fraud 
upon  plaintifts  if  they  should  not  be  subro- 
gated, as  against  him,  to  the  creditor's  right 
of  lien  on  the  land.  Flaintifts  were  not  vol- 
unteers in  the  payment  of  the  note.  It  was 
paid  under  such  circumstances  as  would  lead 
to  the  belief  that  it  was  the  intention  of 
Saunders  at  the  time  to  fully  protect  tbem. 
It  would  be  a  fraud  against  tbem  if  an  ob< 
ligation  could  not  be  implied  on  his  part  to 
subrogate  tliem  at  least  to  the  debt  and  lien. 
His  acknowledgment  of  his  obligation  to 
them  is  forcibly  expressed  by  the  deed  ho 
made  to  them  in  discharge  of  the  same,  made 
one  year  and  ten  months  after  the  transac- 
tion ;  and  this  was  done  after  he  had  procured 
a  deed  for  a  nominal  consideration  from  the 
Grinage  heirs.  He  entered  upon  the  land 
incumbered  with  the  vendor'^  lien  given  tha 
executor  Gordon,  to  which  bis  children  were 
subrogated.  The  whole  of  the  land  was  sub- 
ject to  the  lien  in  their  hands.  If  the  Grin- 
age  heirs  had  any  interest  in  the  land,  it  is 
not  shown  that  he  was  ignorant  of  it,  and, 
in  addition  to  this,  he  bought  from  the  exec- 
utor such  title  as  he  coulJ  give,  and  took  the 
risk  of  such  outstanding  title  as  miglit  exist 
for  one  undivided  half  of  the  land.  There  ia 
no  pretense  of  any  fraud,  mistake,  or  misrep- 
resentation. Edniondsun  v.  Hart,  9  Tex.  554; 
Walton  V.  Reager,  20  Tex.  109;  Hawpe  v. 
Smith,  25  Tex.  Supp.  448;  and  see  lihode  v. 
Alley,  27  Tex.  443.  If  he  obtained  the  title 
of  tlie  Grinage  heirs  by  the  deed  to  him,  it 
appears  that  he  only  paid  them  a  nominal 
consideration,  ($5,)  and  in  such  case,  if  the 
purchase  had  been  from  an  individual,  ha 
could  offset  the  vendor's  lien  note  by  the 
amount,  and  only  the  amount,  paid  to  ex- 
tinguish the  outstanding  title;  and  we  have 
seen  in  this  case  nothing  was  paid.  McClel- 
land V.  Moore,  48  Tex.  360;  Denson  v.  Love, 
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58  Tex.  471;  Cooper  y.  Singleton,  19  Tex. 

2C0. 

Mrs.  Malrina  Saunders  eoald  not  acquire 
gi'Oiiter  lights  by  these  transactions  than  did 
her  husband.  The  land  was  subject  to  the 
]ien  against  her  as  we)]  as  her  husband. 
Keitlier  of  them  could  acquire  a  homestead 
that  could  affect  the  lien  for  the  purchase 
money.  None  of  the  purchase  money  had 
been  paid  by  Saunders.  It  still  was  an  in- 
cumbrance on  the  land.  Under  these  cir- 
cumstances, the  hnsbiiud  had  power  to  con- 
vey to  the  parties  holding  the  lien  the  land  in 
Satisfaction  thereof.  Clements  v.  Lacv,  51 
Tex.  151;  Roy  v.  Clark.  12  S.  W.  Rep."  845, 

i decided  by  the  commission  of  appeals  at  Ty- 
er,  November  5, 1889.)  In  making  tills  con- 
▼eyance,  he  ignored  the  amount  of  the  pur- 
chase money  paid  out  of  the  funds  of  Mrs. 
Gordon,  whicii  was,  as  we  estimate  it,  only 
$147.  No  one  but  Mrs.  Gordon  could  com- 
plain of  this,  and  she  cannot  and  does  not 
complain,  because  before  the  amendment  of 
the  petition  was  filed  setting  up  the  fact  she 
conveyed  all  her  interest  in  the  land  to  plain- 
tiflFs.  It  follows  from  the  foregoing  that  no 
homestead  rights  were  ever  acquired  by  Mrs. 
Saunders.  It  was  in  evidence  that  L.  A. 
Saunders,  after  the  payment  of  the  note  for 
the  purcliase  money,  up  to  his  death,  or  near 
thereto,  frequently  declared  that  the  land  be- 
longed to  plaintiffs.  His  holding  therefore 
was  under  their  title.  No  liniitaiions  could 
run  against  Mrs.  Gordon,  as  she  was  a  mar- 
ried woman  at  the  time  of  the  payment  of 
the  note  by  launders.  Mrs.  Onry  (wfo  Lena 
M.  Saunders)  was  married  long  before  her 
father's  death,  and  if  it  iB  true  timt  her  father 
acknowledged  that  his  holding  was  under 
her  and  her  co-plaintiff,  the  statute  would 
not  run  against  her  at  all,  as  she  was  still  a 
married  woman  at  the  institution  of  thesuit. 
As  to  Adam  Saunders,  if  his  father  claimed 
to  be  holding  under  him  and  Mrs.  Oury,  or 
admitted  their  (itle,  no  limitation  would  run 
during  his  life.  Word  v.  Drouthett.  44  Tex. 
870.  After  his  death  the  widow  would  be 
presumed  to  hold,  as  did  her  husband,  under 
plaintiff's  title,  until  tliere  was  an  express 
disclaimer,  or  an  express  hostile  occupancy 
brought  home  to  the  owners.  This  may  be 
done,  it  seems,  "by  some  open,  visible,  no- 
torious, exclusive,  and  adverse  act  of  poshes- 
■ion. "  Id.  372.  "  When  the  relation  of  l.md- 
lord  and  tenant  is  once  e!>tablished,  it  attaches 
to  all  who  may  succeed  the  tenant  imme* 
dlately  or  remotely;  *  *  *  and  a  holding 
over  of  forty  years,  although  the  original  ten- 
ant died  in  possession,  and  was  succeeded 
therein  by  iiis  son,  the  latter  of  wliom  paid 
no  rent,  was  adjudged  not  adverse  to  the 
true  owner."    Ang.  Lim.  §  442. 

Appellant  assigns  as  error  "the  refusal  of 
the  court  to  allow  Gordon,  one  of  the  defend- 
ants, a  witness  for  plaintiffs,  to  detail  conver- 
•ations  with  L.  A.  Saunders,  under  whom  de- 
fendants claimed,  showing  that  by  request  of 
Saunders,  who  was  unable  to  pay  for  the  land, 
the  proceeds  of  two  negroes  whom  be  held  In 


tm*t  for  plaintifEs  Lena  and  Adam  had  been 
applied  to  the  payment  of  the  purchase  money 
for  the  land,  and  that  he  [Saunders]  agreed 
to  hold  the  land  in  trust  for  plaintifh;  be 
TGordon]  having  testified  that  neither  he  nor 
liis  wife  had  one  cent's  interest  in  the  resolt 
of  the  snit  in  common  with  plaintiffs."  The 
objection  made  to  the  competency  of  the  wit- 
ness was  that  he  and  his  wife  were  parties  (• 
the  suit,  and  that,  though  made  defendants, 
they  were  really  plaintiffs,  and  interested  in 
the  suit,  and  that  Gordon  was  executor  of 
Grinage's  will,  to  whom  the  note  was  payable 
from  Saunders  for  the  land,  and  that  the  wit- 
ness could  not  testify  as  to  any  transactions 
with  or  statements  by  deceased.  The  witness 
testiUed  after  the  objection  was  made  that 
neither  be  nor  his  wife  had  one  cent's  Interest 
In  the  suit  in  common  with  plaintilb.  The 
court  sustained  the  objection. 

We  think  the  testimony  should  have  been 
heard.  It  would  not  have  been  contrary  to 
the  letter  or  the  spirit  of  the  law.  The  stat- 
ute allows  a  party  to  testify  in  such  suits 
when  called  by  the  opposite  party.  Rev.  St. 
art.  2248.  Gordon  and  wife  had,  pending 
the  suit, conveyed  all  interest  they  had  in  the 
land  to  plaintiffs,  which  fact  was  after wanls 
set  up  by  amendment  of  the  petitiim,  and 
the  witness  testified  that  he  and  his  wife  had 
no  interest  in  the  result  of  the  suit.  The- 
transfer  to  plaintiffs  was  not  of  such  cliar- 
acter  as  would  make  the  witness  or  his  wife 
liable  over  to  plaintiffs  if  they  lost  the  suit. 
We  see  no  re.ison  for  holding  the  witness  in- 
competent.    1  Greenl.  Ev.  §§  386,  397,  419. 

We  do  not  deem  it  necessary  to  discuss 
other  questions  raised  by  the  record.  Tb» 
judgment  ought  to  be  reversed,  and  the  cause 
remanded. 

Stattoit,  G.  J.    Report  of  the  commission 

of  appeals  examined,  their  opinion  adopted., 
and  the  judgment  reversed,  and  cause  re- 
manded. 


Foot  v.  Sillihah  et  al. 

(.Supreme  Court  of  Tea»».    May  13, 1890.) 

Tbksfabs  to  Tbt  Titlb  — Lost  Dbbd  —  Pasanup- 
•tios  o»  Paymbst.  . 

1.  Plaintiff's  title  consisted  of  a  recorded  deed 
of  truat.  With  power  of  sale  to  aeflure  a  debt  due 
plaintifl,  and  a  deed  in  fee,  executed  by  the  same 
grantor  80  years  afterwards,  which  recited  the 
making  of  the  deed  of  trust,  and  that  the  tmstee 
had  died  without  exeouting  the  trust;  that  a  cer- 
tain sum  was  still  dae  plaiotifl,  and  plaintiff  hav- 
ing demanded  payment,  and  being  "willing  to  ao- 
cupt  a  deed  of  the  land  described  In  said  deed  of 
trust  in  payment  thereof,  now,  therefore,  la  ooo- 
•tderatton  of  said  sum, "  etc,  and  conveyed  the 
land  to  plaintiff.  Defendants'  title  oonsisted  of  a 
deed  from  the  same  grantor  dated  after  the  last 
deed  to  plaintiff,  but  recorded  before  It  Held-, 
that  plaintiff's  deed  had  no  legal  oonneotion  witb 
the  deed  of  trust,  and  that  defendants,  having  bad 
their  deed  recorded  first,  acquired  the  title,  sioo* 
they  were  authorized  by  the  lapse  of  time  to  pre- 
sume that  the  debt  secured  by  the  deed  of  trust 
liad  been  paid. 

a.  An  affidavit  by  plaintiff's  attorney  that  ao 
original  recorded  deed  is  lost,  and  that  plaintiff 
has  made  diligent  search  without  being  atds  to- 
riitizcd  byV^jiJUVl 
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find  It,  U  sufflcicnt  to  authorise  the  introdnctloii  in 
evidence  of  a  eertifled  copy  of  the  deed. 

Commiasionera'  decision.  Appeal  from 
district  court,  Kinney  connty. 

Carter  &  Sevina  and  damp  di  Clamp,  for 
appellant.  Robertson  dt  WtUtama,  for  ap- 
pellees. 

HoBBT,  J.  This  is  an  action  of  trespass 
to  try  title,  by  appellant,  who  was  plaintiff 
below,  to  recover  ttie  land  described  in  tlie 
petition,  brought  on  June  20, 1887.  The  de- 
fendants entered  the  usual  plea  of  not  guilty, 
and  the  statutes  of  limitation.  Judgment 
vras  rendered  quieting  the  title  to  the  land  of 
the  defendants  C.  H.  Silliman,  C.  F.  Hodges, 
and  the  Galveston,  Houston  &  San  Antonio 
Bailway  Company,  and  that  plaintiff  take 
nothing  by  the  suit.  That  judgment  is  now 
before  us,  on  appeal,  for  review. 

The  record  shows  tliat  both  parties  claim 
ander  a  common  source, — Ueorge  H.  Qld- 
dings.  The  plaintiff,  Mrs.  Adelia  Foot, 
through  her  counsel,  offered  in  evidence  a 
certified  copy  of  a  deed  of  trust  dated  June 
12,  1854,  from  said  Giddinga,  recorded  in 
Bexar  county, — the  land  being  then  in  that 
county, — June  14, 1854.  It  was  executed  to 
secure  the  payment  of  a  debt  of  about  $2,800, 
with  interest,  due  Mrs.  Foot  from  the  gran- 
tor. J.  J.  and  J.  D.  Giddings  were  appoint- 
ed trustees.  This  copy  was  accompanied  by 
the  following  affidavit:  "Comes  the  plaintitf 
[appellant]  by  attorney,  and  on  oath  says  that 
the  original  deed  of  trust  executed  by  G.  H. 
Giddings  tu  J.  D.  Giddings  and  John  J.  Gid- 
dings, and  for  her  benefit,  of  date  June  12, 
1854,  and  recorded  on  the  14th  day  of  June, 
1854,  in  Bexar  Ck>unty  Records,  Book  L,  No. 
2,  pp.  578  and  579,  a  certified  copy  of  which 
is  now  on  file  in  this  cause,  is  lost,  and  the 
same  cannot  be  found  nnd  procured;  that  she 
has  made  diligent  search  for  the  same  where 
last  seen,  and  in  all  planes  where  the  same 
was  liable  to  be  found,  but  cannot  lind  the 
same,  and  that  the  same  Is  lost ;  that  plHi  nti  (f 
is  a  female,  and  not  in  attendance  on  this 
court,  and  cannot  now  attend,  wherefore  this 
affidavit  of  loss  is  made  by  her  attorney  in- 
stead of  herself  in  person."  This  was  signed 
by  plaintiff's  attorney  on  the  dav  of  trial, 
October  29,  1887.  It  was  objected  to  by  de- 
fendants "for  the  reason  that  the  affidavit  to 
the  loss  of  the  original  deed  of  trust  was 
wholly  Insufficient,  in  that  It  was  made  by 
appeltont's  attorney  without  showing  that 
the  matters  sworn  to  were  within  the  person- 
al knowledge  of  said  attorney,  and  without 
showing  a  sutllcient  excuse  for  the  failure  of 
appellant  to  make  such  affidavit  in  person, 
and  for  the  reason  that  the  affidavit  does  not 
show  the  particulars  of  the  search  therein 
stated  to  have  been  made  by  appellant  for 
such  original  instrument."  These  objections 
were  sustained,  and  the  copy  excluded,  and 
plaintiff  excepted.  Plaintiff  then  introduced 
a  deed  from  G.  H.  Giddings  dated  January  8, 
1885,  conveying  to  plaintiff  the  land  in  con- 
troversy, among  other  tracts.    This  deed  re- 


fers to  the  said  trust-deed,  and  was  made  in 
lieu  of,  and  to  extinguish,  the  debt  secured 
thereby.  It  was  recorded  in  Kinney  county, 
where  the  land  was  situated,  on  January  20, 
1887.  Defendants  introduced  a  deed  from  0. 
H.  Giddings  to  appellees  Silliman  and  Hodges, 
conveying  the  land.  This  deed  contains  the 
following  warranty:  "And  I  do  hereby  bind 
myself,  my  heirs,  executors,  and  administra- 
tors, to  warrant  and  forever  defend  all  and 
singular  the  said  premises  unto  the  said  O. 
H.  Silliman  and  G.  F.  Hodges,  their  heirs 
and  assigns,  against  every  and  all  persons 
whomsoever  lawfully  claiming  or  to  claim  the 
same,  or  any  part  thereof,  by,  through,  or  un- 
der me,  except  as  against  tax-titles  to  said 
land."  It  is  dated  June  19,  1886,  filed  for 
record  in  Kinney  county  August  2, 1886,  and 
recorded  on  the  8d  of  August,  1886.  The 
appellee  Silliman  testified  that  he  paid  to  G. 
H.  Giddings  81,002.50,  in  cash,  for  the  land 
in  controversy;  that  he  found  the  old  deed  of 
trust  to  Mrs.  Foot,  appellant,  of  record,  and 
supposed  it  to  have  been  paid  off  witlioutthe 
execntion  of  a  release;  also  fonnd  an  old 
judgment  against  Giddings;  that  he  wrote 
Giddings  about  both;  that  Giddings  replied 
that  he  knew  nothing  about  the  judgment, 
but  the  trust-deed  bad  been  settled,  and  the 
debt  paid  off,  long  before;  that  he  searched 
outside  the  records  for  claims  against  the 
land,  but  found  none;  that  the  land  was 
worth  more  money  than  61,000  at  the  time 
of  the  purchase  from  Giddiness;  that  it  was 
worth  at  the  time  of  trial  82,000;  that  be  did 
not  know  the  land  had  been  sold  to  plaintiff, 
(appellant;)  that  plaintiff's  deed  was  not  on 
record  when  defendants  bought  from  Gid- 
dings. The  appellee  Hodges  testlHed  that  he 
paid  one-half  the  purchase  money  to  Giddings; 
he  did  not  know  the  land  had  already  been 
sold  to  Mrs.  Foot;  that  he  and  Silliman 
bought  the  land  in  good  faith,  and  without 
notice  of  appellant's  deed  from  Giddings; 
that  the  land  is  valuable,  having  water  on  it 
nearly  all  the  time,  and  some  timber  and  fine 
grass;  that  he  thinks  it  is  assessed  at  one 
dollar  per  acre.  Appellees  Silliman  and 
Hodges  conveyed  on  the  20th  October,  1886, 
to  the  Galveston,  Houston  Sc  San  Antonio 
liailway  Company,  for  a  consideration  of 
$200  and  the  enhanced  value  of  their  land, 
etc.,  a  strip  off  of  the  land  in  controversy. 

The  first  assignment  is  that  the  court  erred 
in  excluding  the  certified  copy  of  the  deed  of 
trust  offered  in  connection  with  the  affidavit 
Of  plaintiff's  attorney  as  to  the  loss  of  the 
original,  because  (1)  the  affidavit  was  suffi- 
cient to  admit  secondary  evidence;  and  (2> 
the  certified  copy  was  from  a  proper  record, 
— was  admissible  as  an  ancient  instrument. 
The  affidavit,  we  think,  was  sufficient.  It 
stated  that  the  original  deed  of  trust  was 
lost,  and  that  it  oould  not  be  procured.  This 
was  all  that  the  statute  required.  Hurley  v. 
Barnard,  48  Tex.  88;  Evans  v.  Womack,  Id. 
234.  It  is  not  necessary  to  set  fbrth  the  acts 
of  diligence  where  the  affidavit  is  made  as  a 
predicate  for  the  introduction  of  a  certified 
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copy  of  the  original.  This  is  only  reqaired 
in  that  class  of  cases  where  the  affijHvit  of 
the  loss  of  the  oiiginsil  or  its  destruction  is 
made  with  a  view  to  the  introduction  of  sec- 
ondary evidence  of  the  contents  of  the  deed. 
It  is  in  ttiese  latter  cases  that  more  rigid  re- 
quirements are  exacted  with  respect  to  ai9- 
davits.  In  the  former  class,  wlien  made  to 
authorize  the  introduction  of  a  certifled  copy, 
the  original  having  been  recorded,  it  has  been 
held  that,  if  such  facts  be  stated  as  reason- 
ably show  the  loss,  it  will  be  sufficient.  The 
reason  for  the  distinction  in  the  construction 
of  the  alBdHvit  in  such  case,  and  one  made  to 
allow  parol  proof  of  the  contents  of  an  unre- 
corded deed,  is  obvious. 

It  is  evident  from  the  foregoing  statement 
as  to  the  respective  titles  that,  unless  the  deed 
from  George  Giddin^rs  to  the  plaintiff  dated 
January,  1885,  can  be  considered  and  held 
to  be  a  conveyance  under  and  by  virtue  of 
the  deed  of  trust  executed  in  June,  1854,  the 
defendants'  title  is  superior,  and  the  error  in 
excluding  the  certifled  copy  of  the  deed  of 
trust  on  the  ground  of  the  insufficiency  of  the 
a£Bdavit  was  not  material.  The  defendants 
purchased  from  Giddings,  subsequently,  it  is 
true,  to  the  date  of  the  deed  of  plaintiff,  but 
prior  to  the  registry  of  the  former,  and  with- 
out notice  and  for  value.  If  the  deed  to 
plaintift  from  Giddings  can  be  made  to  relate 
back  to  the  trust-deed,  or  be  construed,  in 
contemplation  of  law,  as  having  been  exe- 
cuted pursuant  to  its  terms,  plaintiff's  title 
is  superior,  and  the  exclusion  of  the  copy  was 
prejudicial  to  her  rights.  There  was  no  ef- 
fort on  the  part  of  plaintiff,  disclosed  by  the 
record,  to  show  a  foreclosure  under  the  deed 
of  trust.  The  deed  of  trust  excluded  was  ex- 
ecuted by  George  H.  Giddings,  who  was  the 
common  source  from  whicli  the  parties  de- 
raigned  title.  It  was  executed  to  secure  a 
debt  due  the  plaintiff  amounting  to  about 
•2,800.  and  conveyed  the  land  in  controversy 
to  J.  W.  and  J.  J.  Giddings  in  trust  for  this 
purpose.  It  stipulated  that  cither  of  "the 
trustees  may,  with  my  consent,  transfer  and 
convey  at  private  sale'anyor  all  of  said  lands, 
the  proceeds  thereof  to  be  applied  to  the  pay- 
ment of  said  notes  and  interest,  and  the  bal- 
ance of  the  proceeds  to  be  paid  over  to  me,  if 
any;  and  further,  In  the  event  that  said  notes, 
or  either  of  them,  become  due  and  remain 
unpaid,  either  the  said  J.  D.  Giddings  or  John 
J.  Giddings  may  sell  said  lands  at  public 
sale,  by  giving  twenty  days'  notice  of  the 
time  and  place  of  sale,  either  at  Brenham,  in 
Washington  county,  or  at  Bexar  county-seat, 
by  one  written  notice  posted  up  at  the  court- 
house of  the  county  where  the  sale  was  to  be 
made,  and  apply  tlie  proceeds  of  said  sale  to 
the  payment  of  said  notes,  and  the  balance, 
if  any,  to  be  paid  over  to  me;  and  the  said  J. 
D.  Giddings  or  J.  J.  Giddings  may  either  of 
them  make  said  sale,  and  execute  good  and 
sufficient  titles  to  the  land  sold."  It  was 
dated  June  12,  1854,  and  recorded  in  Bexar 
county  on  the  14th  June.  1854.  The  plain- 
tiffs title  consisted,  as  shown  by  the  state- 


ment of  facts,  of  a  deed  dated  Jnnnary  8. 
1885.  executed  by  George  H.  Giddings,  and 
which  recited  that  "said  Giddingrs  did  on  the 
12th  June,  1854,  execute  and  deliver  to  J.  D. 
Gi{ldings  and  J.  J.  Giddings,  of  the  county 
of  Washington  and  state  of  Texas,  a  certain 
deed  of  trust  conveying  the  hereinafter  de- 
scribed lands  for  the  purpose  of  securing  the 
payment  of  three  promissory  notes  payable  to 
Adeiia  A.  Foot  or  order;  and  whereas,  the 
said  J.  D.  Giddings  and  J.  J.  Giddings  liave 
departed  this  life  without  having  executed 
said  trust,  and  upon  which  notes  there  is 
now  due  the  sum  of  eighty-three  hundred 
and  flfty-nine  and  61-100  dollars,  (98,859.61;) 
and  whereas,  the  said  Adeiia  A.  Foot  having 
demanded  of  me  ptayment  of  the  amount  due 
her  upon  said  notes,  and  is  willing  to  accept 
a  deed  of  the  land  described  in  said  deed  of 
trust  in  payment  thereof:  Now,  therefore,  in 
consideration  of  said  sum,"  etc  Then  fol- 
lows a  description  of  the  land,  and  usual 
covenants  of  warranty.  This  deed  was  not 
recorded  in  Kinney  connty — which  in  the 
mean  time  had  been  detached  from  Bexar, 
and  where  the  land  was  situated — until  Jan- 
uary 26,  1887.  The  defendants'  title  con- 
sisted of  a  deed  from  said  George  Giddings 
dated  June  19, 1886,  and  recorded  in  Kinney 
county  on  August  8,  1886,  conveying  the 
same  land  with  covenant  of  special  warranty. 
It  is  clear,  we  think,  that  the  recitals  of  the 
conveyance  from  Giddings  to  plaintiff  made 
in  1885  show  that  the  trust-deed  was  not  ex- 
ecuted or  foreclosed  at  that  time.  (81  years 
subsequent  to  its  execution  by  the  grantor  in 
June,  1854;)  and  the  defendants  were  au- 
thorized to  presume,  although  it  was  of  rec- 
ord when  they  purchased,  in  July,  1886.  that 
the  debt  it  was  given  to  secure  had  been  ex- 
tinguisiied.  The  fact  that  the  deed  of  trust 
had  been  previously  given  to  secure  a  debt 
of  about  $2,800,  and  that  the  trustees  were 
dend,  and  that  the  debt  was  still  due  from 
Giddings  to  plaintiff,  were  no  doubt  consid- 
erations for  which  the  deed  was  made  in 
1885.  But  this  was  no  more  than  the  recital 
of  the  existence  of  a  past  debt  as  a  consider- 
ation, and  would  not,  in  any  degree,  be  con- 
sidered as  the  execution  of  a  title  pursuant 
to  the  deed  of  trust.  The  recitals  repel  this 
theory,  as  they  plainly  are  that  the  trust 
"had  never  been  executed."  So.  then,  the 
conveyance  from  Giddings  was  wholly  dis- 
tinct from  the  trust-deed,  having  no  legal 
connection  with  it,  and  deriving  no  force 
it;  and  it  had  the  effect  only  which  an  ordi- 
nary deed  executed  without  any  reference  to 
the  trust-deed  would  have  had.  As  such,  it 
was  recorded  after  defendants'  purchase,  and 
consequently  could  not  affect  their  title. 

It  follows  from  this  that,  if  the  trust-deed 
had  been  introduced  in  evidence,  it  would 
not  have  changed  the  result  of  the  suit,  be- 
cause  the  facts  showed  that  there  was  no  fore- 
closure under,  nor  title  acquired  pursuant  to, 
its  terms.  What  we  have  said  renders  un- 
necessary any  discussion  of  the  effect  of  the 
covenant  of  warranty  contained  in  defend- 
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ants'  title.    We  perceive  no  error  in  tlie 
judgment,  and  tbinlc  it  should  be  affirmed. 

Statton,  C.  J.  Report  of  ttie  commission 
of  appeals  examined,  their  opinion  adopted, 
and  the  judgment  affirmed. 


LucKiB  tt  al. «.  Watt. 

(Supreme  Court  of  Texai.    May  U,  1890.) 
PuBLio  Lands — Boxa  Fiob  Sbttlibs. 

1.  The  acquisition  of  public  lands  under  Qen. 
Laws  Tez.  ISoi,  p.  H5,  pro^dins  for  its  classlflca- 
tion  and  sale  by  the  land  boara,  and  requiring  the 
applicant  for  the  purchase  of  suoh  land  to  be  an 
actual  settler  in  food  faith,  and  to  have  settled  on 
the  land  with  a  view  to  purchasing  It,  is  distinct 
from  the  acquisition  of  land  by  preemption;  and, 
in  a  suit  by  the  purchaser  of  such  lands  to  recover 
possession,  evidence  on  behalf  of  defendant  that 
ne  is  the  head  of  a  family,  and  that  he  located  on 
the  land  for  the  purpose  of  aoquiring  a  homestead 
therein  before  plainUfl  purchased  it,  is  inoompe- 
tank. 

a.  Tba  decision  of  the  land  board,  awarding 
such  land  to  one  of  two  claimants,  cannot  be  re- 
Tiewed  in  an  action  between  such  claimants,  or 
those  olaiminf  under  them,  to  recover  the  land. 

Appeal  from  district  court,  Kinney  county. 
Clamp  d  Clamp,  for  appellants.    Clark 
<f  Old,  for  appellee. 

Hobby,  J.  C.  W.  Watt  bronght  suit  in 
the  district  court  of  Kinney  county  in  Marcli, 
1887,  against  W.  F.  Luckie  and  Ira  L. 
Wheat,  to  recover  the  land  described  in  the 
petition.  A  writ  of  sequestration  was  issued 
and  levied,  and  defendants  replevied.  They 
answered  by  a  general  denial,  and  set  up  ti- 
tle in  themselves.  Trial  was  had  October26, 
1887.  The  court  instructed  the  jury  that, 
the  plaintiff  having  shown  title  in  himself  to 
the  land  sued  for,  and  defendants  having  ad- 
mitted possession,  but  introduced  no  evi- 
dence showing  title  or  right  of  possession, 
they  would  return  a  verdict  for  plaintiff. 
This  the  jury  did,  with  $1,210  damages  for 
occupation  and  use  of  the  premises. 

Plaintiff's  title  consisted  of  a  patent  from 
the  state  to  S.  H.  &  G.  S.  Nunn,  conveying 
the  land,  dated  October  26, 1886.  Deed  from 
S.  H.  &  G.  S.  Xunn  to  plaintilf,  dated  Janu- 
ary 17,  1887,  conveying  the  same  land.  De- 
fendants offered  to  prove  that  "A.  W.Haley, 
from  whom  defendants  claim  title,  was  the 
head  of  a  family  on  the  1st  day  of  .January, 
1884,  in  the  actual  possession,  in  good  faith, 
of  the  identical  land  in  suit,  located  upon  the 
same  for  the  purpose  of  acquiring  a  home- 
stead; that,  within  six  month's  after  the  same 
was  placed  upon  the  market,  be  applied  for 
the  purchase  thereof,  and  tendered  the  pur- 
chase money  to  the  state;  that  at  said  date 
the  land  in  suit  was  survey  No.  874,  and 
school  land ;  that  for  some  reason  unknown 
to  Haley  the  land  was  not  awarded  to 
bim,  but  was  in  April,  1884,  awarded  by  the 
the  state  land  board  to  Robert  Boyd,  from 
whom  plaintiff  claims  title  under  the  cer- 
tificate located  as  survey  No.  873,  but  subse- 
quently changed  to  survey  No.  874;  that  said 
Boyd  never  was  an  actual  settler  on  the  land; 
that  the  survey  numbers  since  April,  1884, 
were  changed,  but  the  land  is  the  same  640 


acres  as  shown  by  field-notes. "  This  was  ob> 
jected  to  by  plaintiff's  counsel,  substantially, 
because  the  defendants  failed  to  show  any 
equity  in  the  land,  and  the  evidence  attempt- 
ed to  be  introduced  shows  that  the  land  to 
which  they  asserted  claim  had  t>een  awarded 
by  the  state  land  board  to  Robert  Boyd,  and 
this  award  was  conclusive  as  between  the 
parties  seeking  to  purchase  said  land,  and 
could  not  be  impeached  in  this  action;  and, 
further,  because  the  patent  in  evidence  shows 
that  the  land  in  controversy  is  not  a  state  or 
school  section,  but  is  640  acres  surveyed  for 
a  railroad  company,  and  was  patented  to 
plaintiff  vendors.  These  objections  were  sus- 
tained. The  evidence  exclnded,  and  the 
court's  action,  furnishes  the  ground  for  the 
first  assignment  of  error. 

If  all  the  excluded  testimony  had  been  ad- 
mitted, it  would  not,  we  think,  in  any  degree, 
have  contributed  to  the  defendants'  success, 
or  have  authorized  a  decree  in  their  favor; 
nor  would  it  have  detracted  from  or  impaired 
the  title  of  the  plaintiff.  If  the  defendants' 
vendor,  Haley,  had,  either  through  or  by  vir- 
tue of  the  facts  which  were  attempted  to  be 
established  by  the  excluded  testimony,  ac- 
quired any  character  of  legal  or  eqnitabl* 
right  to  the  land  under  the  law  providing  for 
its  sale  by  the  land  board,  it  is  manifest  &om 
the  record  before  us  that  it  had  been  passed 
upon  by  said  board  adversely  to  Haley;  and 
this  tribunal  was  invested  with  authority  to 
adj^idicate  such  rights,  if  any  existed.  But 
it  does  not  appear  from  the  evidence  exclud- 
ed that,  if  it  had  been  admitted,  it  would 
liave  established  any  right  under  the  act  of 
1888  to  the  land  upon  the  part  of  the  defend- 
ants' vendor,  Haley.  That  act,  (page  85, 
Gen.  Laws  1883,)  providing  for  the  classifi- 
cation and  sale,  etc.,  of  said  land,  required 
the  applicant  for  purchase  to  be  an  actual  set- 
tler in  good  faith,  and  that  he  should  havs 
so  settled  upon  it  with  a  view  to  its  purchase 
Many  other  statutory  requirements  were 
stipulated,  the  compliance  with  which  con- 
stituted the  condition  precedent  to  the  right 
to  purchase.  Snyder  v.  Nunn,  66  Tex.  256; 
Taylor  v.  Bnrke.  66  Tex.  646,  1  S.  W.  Rep. 
910;  Martin  v.  McCarty,  74  Tex.  132,  10  S. 
W.  Rep.  221.  The  evidence  offered  indicates 
that  the  settlement  made,  or  attempted  to  be 
made,  by  Haley  was  with  a  view  to  the  ao- 
quisitioh  of  the  land  as  a  homestead  under 
the  pre-emption  laws.  It  was  proposed  to 
prove  that  he  was  the  "head  of  a  family," 
and  that  he  located  upon  it  for  the  purpose 
of  acquiring  a  homestead.  This  was  not  the 
character  of  acquisitions  of  land  to  which 
the  act  first  referred  to  relates.  That  act  (the 
law  of  1883,  supra)  provided  for  a  mode  of 
acquiring  the  public  lands  by  Individuals 
wholly  distinct  from  tliat  prescribed  by  our 
pre-emption  laws.  The  leading  distinction 
between  these  metiiodd  of  acquiring  land 
which  these  laws  disclose  is  that  in  the  for- 
mer the  land  is  sold  under  direction  of  a  spe- 
cial tribunal, — the  land  board;  in  the  latter 
the  lands  are  not,  under  any  circumstances. 
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sold  to  the  head  of  a  family,  and  the  Jurlsdic- 
tion  of  the  land  board  dues  not  attach.  There 
are  many  other  important  distinctions,  not, 
however,  necessary  to  refer  to.  There  was 
no  error  in  excluding  the  testimony  offered 
by  defendants.  We  think  the  judgment 
should  be  aflinned. 

Stayton,  C.  J.  iieport  of  commission  of 
i^>pealB  examined,  their  opinion  adopted,  and 
the  Judgment  affirmed. 

H0TT8TON  et  al.  V.  Mates. 
(Supreme  Court  of  Texai.    Hay  IS,  1890.) 

KXEOUTOBS  AND  ADIUNISTRATOBS  —  WlTHDRAWAl. 
VROM  ADWIKISTaiTIOH  —  BSTTLSMB^IT  AND  AC- 
OOCHTINS. 

1.  An  administrator,  on  appeal  to  the  district 
oourt  from  an  order  of  tba  county  oonrt  refoslDg: 
to  allow  an  exhibit  filed  therein,  asking  for  an  at- 
lowance  for  extra  services,  cannot  amend  his  plead- 
ings in  the  district  oourt,  and  set  up  other  claims 

2 gainst  the  estate  not  embraced  in  his  exhibit, 
noe  Rev.  St.  Tex.  art  2198,  requires  Badtx  claims 
to  be  filed  in  the  county  court,  and  there  entered 
on  the  claim  docket. 

2.  Appellee  applied  to  the  connty  oonrt,  under 
Rev.  St.  Tex.  o.  14,  for  an  order  withdrawing  an 
estate  from  administration,  which  was  granted. 
The  administrator  appealed  to  the  district  court, 
where,  on  a  trial  de  novo,  a  similar  order  was  en- 
tered, and  the  judgment  was  affirmed  by  the  su- 
preme court.  Held  that,  since  Rev.  St.  Tex.  art. 
§S07,  provides  that  an  appeal  to  the  district  court 
from  an  order  of  the  county  court  withdrawing  an 
estate  from  administration  must  be  tried  deiwvo, 
the  administrator  continued  to  be  such  after  his 
appeal,  and  since,  at  the  time  the  appeal  was  de- 
termined the  exhibit  filed  liefore  oommeacement 
of  the  proceeding  no  longer  represented  the  true 
condition  of  the  estate,  appellee  could  not  main- 
tain an  action  in  the  district  court  to  compel  the 
administrator  to  turn  over  the  estate  without  first 
requiring  him  to  file  another  exhibit  in  the  county 
conrt. 

Appeal  from  district  court,  Wilson  county. 
B.   F.    Ballard,   for    appellants.     /.    B. 
Polly  and  W.  E.  Goodrich,  for  appellee. 

*  Henry,  J.  R.  C.  Houston  was  adminis- 
trator of  the  estate  of  Mary  A.  Mayes.  In 
tlie  year  1884  the  administrator  Hied  in  the 
county  court  an  exhibit,  and  asked  for  an 
allowance  of  $225  "  for  extra  services. "  The 
probate  court  refused  to  allow  tlie  claim  for 
extra  services,  and  the  administrator  ap- 
pealed to  the  district  court.  Tliis  cause  was 
numbered  445  on  the  duclcet  of  the  district 
court.  In  the  year  1885,  B.  D.  Mayes  ap- 
plied, in  pursuance  of  the  provisions  of  chap- 
ter 14  of  the  Revised  Statutes,  for  the  with- 
drawal of  the  estate  from  administration; 
and,  the  required  bond  havin<r  been  executed 
and  approved,  an  order  was  made  in  the 
county  court  requiring  the  administrator  to 
deliver  the  estate  to  the  said  E.  D.  Mayes. 
The  administrator  appealed  to  the  district 
court  from  this  order,  where,  upon  a  trial 
de  nox)o,  substantially  the  same  order  was 
made.  An  appeal  to  this  court  was  taken 
from  the  district  court,  and  the  judgment 
was  here  afHrmed.  In  1885,  during  the  pend- 
ency of  these  proceedings,  Houston  filed  an- 
other exhibit  in  the  county  court.  In  the 
year  1886,  £.  D.  Mayes  filed  in  the  district 


oonrt,  against  Houston ,  a  separate  snit.  set- 
ting np  the  proceedings  to  withdraw  the  es- 
tate from  administration;  that  the  decree  of 
the  district  court  closing  the  administration 
had  been  affirmed  by  the  supreme  oourt;  that 
Houston  had  failed  to  deliver  the  entire  es- 
tate to  him  as  ordered, — and  setting  up  other 
demands  and  claims  against  Houston,  grow- 
ing out  of  his  administration,  not  included 
in  his  exhibits.  This  c.><i«f>  wms  numbered 
526  on  the  docket  of  the  district  00  irt.  The 
court  consolidated  tlie  tuu  u-t..  es  numbered 
445  and  526.  Houston  amenUeti  liis  plead- 
ings, charging  that  he  had  delivered  the 
whole  estate  to  Mayes  according  to  the  Judg- 
ment, and  setting  up  divers  dairns  against 
the  estate  not  embraced  in  any  of  his  exhib- 
its. It  does  not  appear  that  these  claims  of 
the  administrator,  or  any  of  them,  had  been 
filed  in  the  county  court,  and  tliere  entered 
on  the  claim  docket,  as  prescribed  by  article 
2193  of  theBeviited  Statutes.  In  the  case  of 
Rictiardson  v.  Kennedy.  74  Tex.  509,  12  S. 
W.  ilep.  219,  we  decided  that  it  was  necessa- 
ry for  that  course  to  be  pursued. 

The  mode  of  proceeding  by  an  heir,  devi- 
see, or  legatee  when  it  is  desired  to  withdraw 
an  estate  from  administration,  and  by  the 
administrator  and  the  court,  is  prescribed  in 
chapter  14  of  the  Bevised  Statutes.  The  ad- 
ministrator is  required  to  file  in  the  connty 
court  "an  isxhibit,  under  oath,  of  the  condi- 
tion of  such  estate."  One  of  the  conditions 
of  the  bond  required  to  be  given  by  the  party 
withdrawing  the  estate  from  administration 
is  that  he  "will  pay  the  executor  or  aiiminis- 
trator  any  balance  that  may  be  found  to  be 
due  him  by  the  judgment  of  the  court  on  his 
exhibit."  It  is  intended  that  the  exhibit 
filed  in  the  county  court  shall  be  made  to 
show  the  exact  condition  of  the  estate,  and 
that  all  claims  and  demands  in  favor  of  or 
against  the  administrator,  growing  out  of 
his  management  of  the  estate,  shall  be  there 
ascertained  by  exceptions  to  the  exiiibit,  by 
evidence,  and  by  a  restatement  of  the  exhibit, 
if  it  becomes  necessary.  AH  such  matters 
must  be  litigated  in  the  court  in  which  the 
administration  is  pending  upon  the  hearing 
of  the  administrator's  final  exhibit.  Unless 
the  administration  is  l>eing  conducted  in  the 
district  court  in  a  proper  case,  such  questions 
cannot  be  tried  there  except  on  appeal. 
Franks  v.  Chapman,  61  Tex.  576.  The  ad- 
ministrator's appeal  to  the  district  court 
from  tlie  judgment  of  the  county  conrt  with- 
drawing the  estate  from  administration  va- 
cated the  order,  as  the  statute  requires  such 
appeals  to  be  tried  anew  in  the  district  court. 
Rev.  St.  art.  2207.  While  the  appeal  was 
pending  in  thedistrict court  and  in  this  court, 
Houston  continued  tobetbeadministratorof 
the  estate;  and  as,  at  the  expiration  of  such 
proceedings,  the  exiiibit  filed  before  their 
commencement  no  longer  represented  the 
true  condition  of  the  estate,  or  of  liis  own 
accounts,  it  was  proper  and  necessary  for 
him  to  l>e  required  to  tlie  another  exhibit,  to 
be  proceeded  with  as  in  the  first  place.    After 
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the  consolidation  of  causes  445  and  526  la 
the  district  court,  an  exception  to  the  plead- 
ings of  the  administrator  setting  up  his  claims 
against  the  estate  was  sustained,  and  his  ap- 
peal, or  cause  numl>ered  445,  was  dismissed. 
The  suit  brought  by  Mayes  against  Houston, 
or  cause  No.  526,  was  then  tiieJ  by  the  court 
without  a  jury;  and  judgment  was  rendered 
in  favor  of  plaintiff  for  the  sum  of  $330.45, 
from  which  Houston  prosecutes  this  appeal. 
As  the  administrator  liad  not  Sled,  and  cauaed 
to  be  docketed,  his  claims  against  the  estate 
in  tlie  county  court,  the  case  made  by  his  ap- 
peal was  properly  dismissed;  and  other  ques- 
tions with  regard  to  it  need  not  now  be  con- 
sidered. If  the  order  of  the  county  court  for 
the  delivery  of  the  property  of  the  estate, 
and  for  closing  the  administration,  had  not 
been  appealed  from,  and  the  property  had 
not  been  delivered  by  the  administrator  ac- 
cording to  the  order,  Mayes  could  then  have 
sued  for  its  recovery  in  the  district  court. 
But,  in  order  to  have  a  cause  of  action  either 
for  effects  with  wliicb  the  administrator  was 
chargeable  when  he  made  his  exhibit,  but 
which  were  not  included  in  it,  or  for  effects 
acquired  by  him  after  iiis  exhibit  was  filed, 
and  during  the  lime  covered  by  the  litigation, 
it  was  necessary  for  bim  to  have  such  cause 
of  action  aacertained  and  fixed  In  tlie  county 
court.  Until  that  Is  done  the  proceedings  in 
the  county  court  are  not  final. 

It  will  be  proper  to  yet  proceed  in  the 
county  court  to  compel  the  administrator  to 
render  a  correct  tinal  account  of  tlie  condi- 
tion of  the  estate  as  administered  by  him; 
and  the  administrator  may,  before  be  has 
filed  such  final  account,  file  with  the  clerk, 
and  have  entered  on  the  claim  docket,  his 
charges  for  reasonable  expenses  and  attor- 
ney's fees,  as  provided  by  articles  2192  and 
21i)3  of  the  lievised  Statutes.  Richardson  v. 
Kennedy,  74  Tex.  509,  12  S.  W.  liep.  219. 
The  jiulgment  is  reversed,  and  the  cause  is 
dismiss^. 


YovTS  et  al.  v.  Ferquson  et  dl. 
(Supreme  Court  of  Texas.    May  18, 1890.) 

INVASCT— UONTKACTS  — JUDOHBNT  — liAXD  IS  Ull- 
OHOAXIZED  COUNTT. 

1.  In  an  action  by  minors  to  necover  land  sold 
under  a  power  of  attoraey  given  by  them,  defend- 
ants answered  that  plalntlfts  obtained  title  throvRb 
a  deed  of  gift  from  their  mother,  at  the  time  of  the 
execution  of  which  the  state  had  a  valid  judgment 
which  was  a  lien  on  the  land ;  that  plaintiffs,  after 
the  execution  of  the  deed  to  them,  gave  a  power 
of  attorney  to  sell  the  land  to  satisfy  the  judgment ; 
and  that  their  said  attorney^  in  consideration  of 
$100,  and  tbe  balance  due  on  the  judgment,  con- 
veyed the  land  to  defendants,  who  on  account  of 
such  conveyance  paid  off  the  judgment.  Held, 
that  tbe  defense  was  good,  since  plaintiffs,  though 
they  may  not  have  been  bound  by  their  power  of 
attorney,  and  the  deed  ezeoated  thereunder,  could 
not  annul  it,  and  recover  the  land,  without  repay- 
ing to  defendants  the  amonnt  paid  by  them  In  dis- 
charging tbe  judgment. 

2.  A  judgment,  In  order  to  operate  as  a  lien  on 
land  sltnatedin  an unor^nlzed  county attacbed  to 
another  county  "for  judicial  purposes  only,"  must 
be  recorded  in  the  ooonty  to  wtilch  such  unorgan- 


ised county  Is  attached,  since  the  recording  of  a 
judgment  u  for  jndidal  purposes. 

Appeal  from  district  court,  Shackelford 
county. 

Hanaood  A  Harwood  and  D,  W.  Doom,  tor 
appellants.  L.  W.  Campbell  and  Douglas  it 
Lanier,  for  appellees,  (on  motion  for  rehear- 
ing-) 

Henbt,  J.  Appellees  instituted  this  suit 
to  recover  undivided  interests  in  two  tracts 
of  land  lying  in  Hardeman  county.  Their 
petition  charged  that,  while  they  were  minors, 
they,  with  the  owners  of  the  other  interest 
in  the  land,  signed  a  power  of  attorney  au- 
thorizing one  William  F.  Ferguson  to  exe- 
cute a  deed  of  conveyance  ot  the  land,  and 
that,  acting  under  tbe  power,  Ferguson  sold 
and  conveyed  tbe  land  to  parlies  under  whom 
the  defendants  claim  title  to  it.  Tbe  peti- 
tion prayed  for  a  decree  canceling  the  power 
of  attorney,  and  deed  made  under  i^  and 
quieting  plaintiffs  in  their  possession  of  tbe 
land.  The  defendants,  among  other  de- 
fenses, pleaded  the  following:  "That  here- 
tofore, to- wit,  the  21st  day  of  December,  A. 
D.  1878,  in  a  certain  suit  then  pending  in 
the  district  court  of  Travis  county,  in  the 
state  of  Texas,  No.  5,070,  styled  the  State  of 
Texas  v.  William  F.  Ferguson,  Henry  Wood- 
ruff Bendy,  Elijah  A.  Ferguson,  and  Eliza- 
beth A.  Ferguson,  the  pLiintiff  in  said  suit, 
tbe  state  of  Texas,  recovered  a  judgment 
against  the  defendants  in  said  suit,  William 
F.  Ferguson,  Henry  Woodruff  Bendy,  Elijah 
A.  Ferguson,  and  Elizabeth  Ferguson,  in  the 
sum  of  92,442.46,  together  with  her  costs  in 
that  belialf  expended,  and  that  execution  ia- 
sne  therefor;  that  said  William  F.  Ferguson, 
Elijah  A.  Ferguson,  and  P.  L.  Ferguson, 
and  the  plaintiffs  in  this  suit,  making  six  in 
all,  were  brothers;  and  the  said  Elizabeth  A. 
Ferguson  was  their  molher,  and  a  widow,  at 
the  time  the  said  judgment  was  rendered; 
that  the  said  judgment,  as  soon  as  it  was 
rendered,  became  and  was  the  debt  of  the 
said  Elixabeth  A.  Ferguson,  and  was  a 
charge  upon  all  of  her  property  subject  to 
execution  for  the  payment  of  debts,  and  all 
of  her  said  pi  operty  could,  by  execution  is- 
sued on  the  judgment,  be  sold  for  the  pay- 
ment thereof;  that  afterwards,  to- wit,  on  the 
17th  February,  1879,  a  certified  copy  of  the 
said  judgment  was  filed  in  the  clerk's  office 
of  the  county  court  of  Shackelford  county, 
Tex.,  to  which  county  tbe  county  of  Haskell, 
which  was  then  unorganized,  and  in  which 
the  lands  in  controversy  in  this  suit  are  situ- 
ated, was  attached  for  judicial  purposes,  and 
on,  to-wit,  tbe  19th  day  of  February,  A.  D. 
1879.  was  duly  recorded  in  tlie  office  of  the 
county  clerk  of  the  county  oourt  of  said 
Shackelford  county,  in  Kecord  Book  A,  pages 
629  and  6:j0.  Book  of  Mortgages,  and  there- 
by became  a  lien  on  the  land  sued  for  in  this 
case  to  tbe  extent  of  the  interest  owned  by 
tbe  said  Elizabeth  A.  Ferguson  in  said  land; 
that  at  the  date  of  said  judgment,  and  the 
record  of  a  certified  copy  thereof,  as  afore- 
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aaid,  the  title  to  all  of  said  land,  so  for  as 
any  interest  claimed  by  the  plaintiffs  in  this 
case  is  uoncerned,  was  in  said  Elizabeth  A. 
Ferguson,  who  held  a  deed  of  gift  tlierefor, 
making  it  her  separate  property,  and  neither 
the  stale  of  Texas,  its  otflcera,  agents,  or  aU 
attornpys.  bad  any  notice,  eitlier  actual  or 
constructive,  of  any  pretended  claim  to  said 
land,  or  any  part  thereof,  by  the  plaintifite 
in  this  suit,  or  any  of  them ;  that  afterwards, 
to- wit,  on  the  2d  day  of  December,  1879. 
within  one  year  from  the  date  of  said  judg- 
ment, execution  was  issued  thereon  to  Travis 
county,  Tex.,  as  required  by  law,  wliioh  exe- 
cution was  on,  to-wit,  the  4th  day  of  Decern* 
ber,  1879.  returned  by  the  slieriif  of  said 
Travis  county  'not  executeil,  no  properly 
found,'  in  that  county;  that  afterwards,  to- 
wit,  on  the  4th  of  December,  1879,  within 
one  year  from  the  date  of  said  judgment,  an- 
other execution  was  Issued  on  said  judgment 
to  Jasper  county,  Tex.,  where  all  the  defend- 
ants in  execution  then  resided;  that  after- 
wards, to-wit,  on  the  5th  day  of  January, 
1880,  the  said  Elizabeth  A.  Ferguson,  while 
the  said  judgment,  and  the  lien  thereof  upon 
the  lands  in  controversy  in  this  suit,  was  in 
full  force,  and  said  judgment  unpaid  and 
unsatisfled,  made,  executed,  and  delivered  to 
her  children,  P.  L.  Ferguson,  Q.  R.  Fergu- 
son,  L.  T.  Ferguson.  Austin  H.  Ferguson, 
Elizabeth  L.  Ferguson,  wife  of  said  Elijah 
A.,  and  Clara  E.  Ferguson,  wife  of  the  said 
William  F.  Ferguson,  (these  last  two  bus- 
bands  were  parties  to  said  judgment,)  a  deed 
of  gift,  upon  no  consideration  except  love 
and  affection,  convej'ing  to  them  the  lands 
in  controversy  in  this  suit;  tliat  at  about  the 
same  time  the  said  Elizabeth  A.  Ferguson 
made  and  executed  to  same  grantees  de.'ds 
of  gift,  without  any  consideration  save  love 
and  aflection,  conveying  many  other  tracts 
of  land,  viz.,  one  tract  of  1,700  acres  in 
Hardin  county,  one  league  in  Tyler  county, 
one  tract  of  atiout  3,1(^  acres  in  Hamilton 
county,  and  all  other  land  and  property  of 
every  kind  owned  by  her  except  her  home- 
stead; that  at  the  time  the  said  deeds  were 
made  the  said  Mrs.  Ferguson  was  largely  in 
debt  to  various  persons,  besides  the  judg- 
ment aforesaid,  and  after  making  said  deeds 
of  gift  was  wholly  insolvent;  that  the 
said  deeds  of  gift  were  all  fraudulent,  and 
were  made  to  hinder  and  delay  her  creditors, 
particularly  the  state  of  Texas,  the  owner  of 
said  judgment,  and  were  therefore  void;  that 
all  of  said  lands  and  property  conveyed  by 
the  deeds  aforesaid,  and  particularly  the 
lands  involved  in  this  suit,  being  still  sub- 
jecttothepayraenlof  said  judgment,  *  •  • 
tlie  parties  to  the  same,  including  the  said 
Elizabeth  A.  Ferguson,  made,  executeii,  and 
delivered  to  said  William  Ferguson  the  said 
power  of  Hltorney,  to  enable  him  to  convey 
the  lands  in  controversy,  satisfy  and  pay  oS 
said  judgment,  tliat  tliey  might  enjoy  the  re- 
mainder of  the  lands  and  property  free  from 
liens  or  liability  to  be  sold  for  the  satisfac- 
tion of  said  judgment;  that,  in  pursuance  of 


said  power  of  attorney,  the  said  William  F. 
Ferguson,  as  the  agent  and  attorney  of  the 
said  Elizabeth  A.  Ferguson  and  grantees  in 
said  deed  of  gift,  including  plaintiffs  In  this 
suit,  for  and  on  their  behalf  executed  and  de- 
livered to  said  Folts  &  Donnan  the  deed  of 
conveyance  of  date  5th  of  May,  1880,  convey- 
ing the  land  in  controversy,  for  the  consider- 
ation of  9100  cash  and  the  balance  due  on 
the  judgment,  amounting  to  81,684.03,  and 
then  and  there  agreeing  with  Folts  &  Donnan 
that  the  title  of  said  land  should  pass  to  them 
as  perfectly  as  if  the  same  had  been  sold  un- 
der execution  issued  upon  said  judgment; 
that,  on  account  of  said  sale  and  conveyance 
to  them,  said  Folts  &  Donnan  paid  off  and 
satisfied  the  balance  dne  on  said  judgment  as 
aforesaid,  and  caused  the  same  to  be  satisfied 
of  record,  and  the  last  execution  issued  on 
said  judgment  was  returned  without  levy, 
and  no  further  execntion  has  been  issued  on 
said  judgment,  and  all  of  the  remainder  of 
said  lands  and  property  conveyed  by  said 
deeds  of  gift  were,  by  the  payment  and  satis- 
faction of  said  judgment,  set  tree  from  all 
liability  to  be  sold  in  satisfaction  of  said  judg- 
ment, and  said  plaintiffs  were  benefited,  and 
placed  in  condition  to  enjoy  the  remainder  of 
said  lands  and  property  conveyed  by  said 
deeds  of  gift  from  all  hindrance  on  account 
of  said  judgment,  and  thus  the  said  Folts  & 
Donnan  and  their  assignee,  the  defendant  C. 
R.  Bt-aty,  became  subro<,'ated  to  all  the  rights 
of  the  stite  of  Texas,  to  the  same  extent  as 
if  the  said  land  liad  be.>n  sold  under  execu- 
tion issued  on  said  judgment,  and  purchased 
by  them  at  said  sale."  The  court  sustained 
plaintiff's  exceptions  to  this  defense,  and, 
after  hearing  the  evidence,  rendered  judg- 
ment in  favor  of  plaintiffs,  according  to  their 
prayer. 

The  facts  alleged  in  the  answer  are  sufiB- 
cient  to  show  that  at  the  dates  of  the  convey- 
ance of  the  land  in  controversy  by  Iheir 
motlier  to  plaintiffs,  and  the  deed  by  virtue 
of  the  power  of  attorney  to  Folts  &  Donnan, 
the  judgment  infavorof  the  state  was  a  sub- 
sisting lien  upon  it.  As  the  land  was  sold 
for  the  express  purpose  of  providing  for  the 
discharge  of  the  judgment  lien,  it  follows,  as 
the  result  of  repeated  decisions  of  this  court, 
that,  even  if  plidntiffs  are  not  bound  by  the 
deed  to  Folts  AT  Donnan,  on  account  of  their 
minority,  they  yet  cannot  annul  that  deed, 
and  recover  back  the  land,  without  restoring 
the  money  that  went  to  discharge  the  judg- 
ment lien,  with  interest.  Howard  v. North, 
6  Tex.  290;  Giddings  v.  Steele.  28  Tex.  748; 
French  v.  Grenet,.57  Tex.  273;  Northcraft 
V.  Oliver.  74  Tex.  162, 11 S. W.  Rep.  1 121.  We 
Ibink  the  court  erred  in  sustaining  exceptions 
to  so  much  of  the  answer  as  setup  the  judg- 
ment lien,  and  the  right  of  the  defendant  to 
be  s  ubrogated  to  the  rights  and  remedies  of  the 
state  under  its  judgment.  The  defendants 
offered  record  evidence  to  prove  that  the 
judgment  in  favor  of  the  state  was  a  subsist- 
ing lien  on  the  land  at  the  date  of  its  convey- 
ance to  them,  which  was  excluded.    We  can 
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see  DO  objection  to  the  evidence,  except  that, 
after  an  exception  was  sustained  to  the  plead- 
ing, there  remained  no  issue  for  it  to  apply 
to.  Upon  another  trial,  it  should  be  admit- 
ted. For  the  error  noticed  the  judgment 
roust  be  reversed,  and  the  cause  remanded. 
As  the  other  grounds  of  error  now  insisted 
upon  may  not  occur  upon  another  trial,  we 
deem  it  unnecessary  to  rule  upon  them  now. 

ON  MOTION  FOa  BEBBABING. 

Henkt,  J.  Appellees,  in  support  of  their 
motion  for  a  rehearing,  contend  that  the  re- 
cording of  the  state's  judgment  in  Shackel- 
ford county  on  the  17th  day  of  February, 
1879,  did  not  create  a  lien  on  the  land  in  con- 
troversy situated  in  Hask.ell  county,  which 
was  then  attached  to  Shackelford  county  "for 
judicial  purposes  only. "  The  act  of  Novem- 
ber 9, 1866,  was  in  force  when  the  judgraenc 
was  rendered,  and  directed  that  "a  transcript 
thereof,  duly  certified  by  the  cleric  under  the 
seal  of  the  court,  be  recorded  in  the  boolc  used 
for  the  registration  of  mortgages"  in  the 
county  where  the  land  was  situated.  The 
record  in  this  instance  wiis  made  before  the 
passage  of  the  act  of  March  80,  1881,  and 
cannot  derive  any  aid  from  that  act,  which 
provides  that  all  deeds,  conveyances,  mort- 
gages, deeds  of  trust,  or  any  other  written 
contract  relating  to  real  estate  which  are  au- 
thorized to,  be  recorded,  relating  to  real  estate 
situated  in  an  unorganized  county,  shall  be 
recorded  in  the  county  to  which  such  unor- 
ganized county  is  attached  for  judicial  pur- 
poses. The  act  contains  a  proviso  that  noth- 
ing in  it  "shall  be  construed  to  affect  the 
registration  of  any  such  instruments  hereto- 
fore made"  in  either  a  land-district  to  which 
any  unorganized  county  may  have  been  at- 
tached, or  any  county  to  which  any  unorgan- 
ized county  may  have  been  attached  for  judi- 
cial purposes."  While  this  act  settled  for  the 
future  the  disputed  question  as  to  where  such 
records  should  be  made,  it  did  not  in  any  way 
affect  the  legality  of  records  previously  made. 
Appellees,  in  support  of  their  contention 
ag^nst  the  validity  of  the  record  of  the  judg- 
ment made  in  the  county  of  Shackelford,  to 
which  Haskell  was  then  attached,  as  an  unor- 
ganized county,  for  "judicial  purposes  only," 
refer  us  to  the  case  of  Baker  v.  Beck,  74  Tex. 
56%  12  S.  W.  Bep.  229.  The  question  in 
that  case  was  whether  a  deed  for  land  situ- 
ated in  an  unorganized  county,  and  attached 
for  judicial  purposes  only  to  another  coun- 
ty, was  before  the  act  of  1881  required  to 
be  recorded  in  the  county  from  which  the 
territory  of  the  unorganized  county  was 
taken,  or  in  the  county  to  which  it  was 
attached  for  judicial  purposes  only,  and  it 
was  decided  that  the  county  from  which 
the  territory  was  taken  was  the  proper  place 
to  record  the  deed.  The  question  before 
us  is  as  to  the  proper  county  for  a  judg- 
ment to  be  recorded  in,  to  make  it  operate  as 
a  lien  on  land,  and  not  as  to  the  proper  place 
for  recording  a  deed  conveying  land.  The 
questions  are  materially  dilf  erent.    We  think 


that  the  recording  of  a  judgment  for  the  pur- 
pose of  making  it  a  lien  is  strictly  a  judicial 
purpose.  It  is  as  much  one  step  towards  col- 
lecting a  judgment  as  is  the  levy  of  an  exe- 
cution issued  on  the  judgment. 

The  sheriff's  deed,  when  made,  relates 
back  to  the  date  of  the  record,  which  thereby 
becomes  an  essential  part  of  the  title  con- 
veyed by  him.  There  can  be  no  doubt  about 
the  propriety  of  issuing  the  execution  upon 
the  judgment  to  the  sheriff  of  the  county  to 
which  the  unorganized  county  is  attached  for 
judicial  purposes,  and  in  which  the  judgment 
was  rendered,  nor  aljout  that  officer's  power 
to  sell  the  property  at  the  court-house  of  his 
own  county.  It  is  useful  and  important  for 
bidders  to  have  the  means  of  ascertaining 
whether  the  judgment  under  which  the  sale 
is  being  made  is  a  lien  on  the  land  at  the 
time  and  place  of  making  the  sale.  It  is  true 
that  knowletlge  uf  all  records  relating  to  the 
land  would  be  useful,  under  the  same  circum- 
stances. But  the  fact  that  the  law,  before 
1881, did  not  require  conveyances  to  be  record- 
ed in  the  county  where  the  judicial  proceed- 
ings were  conducted,  cannot  be  held  to  mod- 
ify or  limit  the  effect  of  laws  with  regard  to 
such  proceedings  which  include  all  of  the 
steps  taken  in  actions  for  the  recovery  of 
debt,  from  the  filing  of  the  original  petition 
to  the  sale  of  the  property,  and  the  execution 
of  a  deed  to  the  purchaser,  and  payment  of 
the  money  to  the  creditor.  The  judgment  in 
favor  of  the  state  was  recorded  at  the  proper 
place,  and  in  due  time;  and,  proper  diligence 
having  been  exercised  in  the  issuance  of  ex- 
ecutions, according  to  the  averments  of  the 
answer,  a  lien  upon  the  laud  did  exist  in  fa- 
vor of  the  state. 

We  do  not  think  that  this  is  a  proper  case 
to  apply  the  rule  contended  for  as  applicable 
between  principal  and  surety,  so  as  to  devolve 
the  whole  of  the  judgment  in  favor  of  the 
state  upon  the  one-sixth  of  the  land  purchased 
by  defendants  from  W.  F.  Ferguson,  or  from 
his  wife,  rather.  The  answer  of  defendants 
shows  that  only  one-half  of  the  land  was  con- 
veyed by  appellees,  and  that  defendants  only 
acquired  from  them  one-half  of  the  land  in 
controversy.  Plaintiffs  in  the  court  below 
olaiuied  one-half,  and  not  the  whole,  of  it; 
and  by  the  expression  in  our  opKnon  that 
they  cannot  "recover  back  the  land  without 
restoring  the  money, "  we  did  not  intend  to 
be  understood  as  deciding  that  they  must  re- 
fund the  whole  amount  of  purchase  money 
paid  by  defendants.  Before  they  can  be  per- 
mitted to  recover  one-half  of  the  land,  they 
must  refund  one-half  of  the  purchase  money 
paid  by  defendants,  and  interest  thereon  from 
the  time  that  the  money  was  paid  by  defend- 
ants. If  it  shall  be  made  to  appear  that  de- 
fendants have  had  the  actual  use  of  the  land, 
they  should  be  charged  with  that,  or  with  the 
excess  of  the  value  of  the  use  over  perma- 
nent and  valuable  improvements,  if  they  have 
placed  such  on  the  land.  This  question  is 
raised  by  appellees  by  their  motion  for  a  re- 
bearing;  but,  as  it  is  not  otherwise  properly 
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presented,  it  does  not  become  necessary  or 
proper  for  as  to  say  more  on  that  branch  of 
the  canse. 

Appellants,  In  their  reply  to  the  motion  for 
rehearing,  ask  ns  to  pass  upon  the  following 
proposition,  which  they  contend  is  raised  by 
one  of  their  assignments  of  error:  "  Tiie  vol- 
untary conveyance  by  Mra.  Ferguson  to  her 
children  was  void  as  to  her  creditors,  and. 
being  void,  the  title  remained  with  her;  and 
her  subsequent  sale,  effected  throogli  her 
agent,  William  F.  Ferguson,  to  Folts  &  Don- 
nan,  for  the  purpose  of  paying  her  debta,  was 
a  valid  sale,  and  cannot  be  questioned  by  the 
donees  claiming  under  the  voluntary  convey- 
ance." We  catinot  give  our  assent  to  this 
doctrine.  The  qaestion  was  considered  by 
(his  court,  and  decided  otherwise,  in  the  case 
of  MUier  v.  Koertf^e,  70  Tex.  162,  7  S.  W. 
Kep.  €9L    The  motion  is  overruled. 


Nbwooubb  et  al.  v.  Statb. 

(Suvreme  Court  cf  Texas.    Ua^  IS,  ItOO.) 

Tax  CoixBoroBS— Aotiox  o«  Boxd— Sooousttb 

SURBTISS. 

Where  a  tax  collector  carries  a  balance  due 
from  bim  to  tbe  state  over  to  the  Buoceedin;;  year, 
when  he  enters  oa  a  aeeond  term,  with  new  sure- 
ties, and  there  is  a  daflcit  for  snch  year,  it  will  be 
oonstdered  a  deficit  for  the  preoeding  year  to  the 
extent  of  such  balance;  but  where  the  accounts 
are  balanced  for  snch  succeeding  year,  and  the  col- 
lector's private  funds  are  need  to  the  amonnt  of 
the  balance  bronght  forward,  the  sureties  on  his 
bond  for  the  first  term  are  not  liable  for  any  deficit 
that  may  thereafter  occur. 

Appeal  from  district  court,  Travis  county. 

Simpson  &  James  and  H.  C.  Duffle,  for  ap- 
pellants. /.  8.  Hogg  and  J.  H.  Robertson, 
for  appellee. 

Gainbs,  J.  This  snit  was  brought  by  the 
state  against  the  sureties  on  the  bond  of  one 
Henry  Hamilton,  given  to  secure  the  per- 
formance of  his  duties  as  tax  collector  of 
Bandera  county  for  a  regular  term  of  office 
beginning  in  the  year  ltj~y4.  The  object  of 
the  suit  was  to  recover  tax  money  collected 
by  Hamilton  during  tliat  terra  of  office,  and 
alleged  not  tO'  have  been  paid  to  the  state. 
He  was  elected  sheriif,  and,  by  virtue  of  that 
office,  was  the  collector  of  taxes  for  bis  county. 
In  the  year  1886  be  was  elected  to  succeed 
himself,  and  gave  a  new  Ixind.  Only  one  of 
the  sureties  on  the  first  was  a  surety  on  the 
second  bond.  The  state  claimed  in  this  suit 
the  sum  of  S2, 217.46,  and  recovered  a  judg- 
ment for tl,  109.12.  The  defendants  appeal, 
and  complain  that  there  was  error  in  render- 
ing judgment  against  them  for  any  amount; 
and  the  state  flies  cross-assignments  of  error, 
claiming  that  it  should  have  had  a  judgment 
for  the  entire  sum  sued  for  in  the  petition. 

Hamilton  died  before  the  suit  was  brought. 
It  is  conceded  that  during  his  two  terms  of 
office  be  was  a  defaulter  to  the  amount 
claimed  in  tlie  petition.  The  questions  are, 
which  set  of  sureties  are  liable?  and.  if  nei- 
ther are  liable  for  the  whole,  what  is  the  ex- 
tent of  the  liability  of  each  ?  The  several  a» 
counts  <tf  Hamilton  from  the  department  of 


the  comptroller  for  the  flscal  yean  ending  ia 
1886,  1887,  and  1888  were  read  in  evidence. 
On  the  account  of  the  first  year  he  was  in- 
debted to  the  state  in  the  sum  of  $218.01, 
which  was  charged  against  him  in  the  next 
year's  account.  The  second  and  third  ao- 
counts  were  balanced,  and  the  last  sbowed 
an  ind<>btedne8s  due  the  state  of  92;  169.06. 
It  follows  that  the  liability  of  these  appellants 
depends  upon  the  question  whether  the  sec- 
ond year's  account  was  ever  properly  lialanced 
or  not.  The  bond  for  Hamilton 'ssecnnd  term 
was  approved  by  the  commissioners' court 
of  the  county  on  the  29th  of  Jfoveinber,  I8861, 
but  was  not  formally  approved  by  the  comp- 
troller until  the  3d  of  March,  1887.  At  the 
former  date  the  account  shows  that  there  was 
a  balance  due  of  S2.262.46.  Subsequent  to 
that  date  the  following  csedits  were  entered: 
Decembers,  1886,  deticiency  claim.  945;  same 
date,  deficiency  claim,  •296.75:  March  2. 1887. 
"draft,"  $811.59;  "coupon  2-7,"  $1,109.12. 
The  state  contends  that  the  last  three  items 
were  improperly  credited  upon  this  account, 
and  that  they  should  have  been  credited  to 
the  account  of  the  next  succeeding  year.  To 
sustain  this  contention,  the  state  invokes  the 
principle  announced  in  the  case  of  State  v. 
Middleton's  Sureties,  57  Tex.  185.  that,  as 
between  the  sureties  upon  the  successive 
bonds  of  a  tax  collector,  taxes  paid  into  the 
treasury  roust  be  creilited  to  the  account  of 
the  year  during  which  they  are  collected,  and 
cannot  be  appropriated  to  make  gootl  a  defal- 
cation of  a  previous  year.  The  item  of 
$296.75  was  proved  to  be  for  money  due 
Hamilton  as  sheriff;  and  the  comptroller, 
there  being  no  instructions  to  do  otherwise, 
properly  applied  it  to  the  account  In  question. 
The  credit  designated  as  "coupon  ^7,"  for 
$1,109.12,  was  a  voucher  for  money  paid  to 
the  county  treasurer  upon  the  order  of  the 
comptroller  in  discharge  of  the  portion  of  the 
available  school  fund  set  apart  to  Bandera 
county.  Thecourt  below  held,  in  eifect,  that 
this  item  was  improperly  allowed  as  a  credit 
on  the  account  sued  upon.  Tiiere  was  no  ev- 
idence to  show  whence  the  money  was  de- 
rived with  which  the  draft  for  $811.59  was 
paid.  The  court,  however,  held  that  it  was 
a  proper  credit.  We  surmise  that  the  trial 
judge  was  of  the  opinion  that  the  circum- 
stances create  the  presumption  that  the  cou- 
pon was  paid  with  money  collected  00  ttie 
tax-rolls  of  1886,  and  that  no  such  presump- 
tion was  raised  in  the  case  of  the  draft. 
Whether  these  conclnsions  were  correct  or 
not  we  need  not  determine;  for  we  are  of 
opinion  that  it  it  had  been  shown  that  both 
of  the  payments  had  been  made  with  tax 
moneys  which  were  collected  on  the  rolls  of 
1886,  and  for  which  the  sureties  on  the  sec- 
ond bond  were  responsible,  it  would  not,  un- 
der the  facts  of  this  case,  have  established  the 
liability  of  these  defendants,  the  sureties  on 
the  first  bond.  As  betweeu  the  state  and 
Hamilton,  the  principal,  it  was  a  matter  of 
no  moment  how  the  payments  were  appropri* 
ated.    The  appliciUJon  only  becomes  impor- 
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tant  as  between  the  eureties  apon  the  flnt 
and  those  upon  the  subsequent  bond;  and,  if 
It  has  not  operated  to  the  prejudice  of  the 
latter,  no  reason  is  seen  why  the  credits  as 
applied  should  not  be  allowed. 

The  daim  Is  that  money  was  appropriated 
to  the  eredit  of  the  account  ending  June  80. 

1886,  which  the  law  holds  primarily  applios- 
ble  to  an  account  for  which  the  securities  on 
the  second  bond  were  liable,  namely,  the  ac- 
count for  the  year  ending  May  1,  1887. 
Should  such  be  the  fact,  the  latter  sureties 
have  no  right  to  complain,  provided  their 
principal  has  paid  the  account  for  the  year 
ending  in  1887,  without  appropriating  to  its 
settlement  tax  moneys  which  should  have 
been  applied  to  the  account  of  the  next  suc- 
ceeding year.  If  the  defHuIt  of  one  year  is 
attempted  to  be  madia  good  by  the  appropria- 
tion to  its  payment  of  taxes  collect^  on  tlie 
next  year's  account,  and  if  the  deficit  so  pro- 
duced in  the  second  account  is  in  turn  dis- 
charged by  the  application  of  moneys  due  on 
the  next  succeeding  account,  the  default 
should  be  attributed  to  the  first  account.  If 
the  last  k>e  settled,  no  harm  accrues.  If  not, 
then  the  payments  properly  applicable  to  it 
most  be  so  applied.  Such  application  neces- 
sarily produces  adeficit  in  the  second  account, 
and  gives  the  sureties  who  are  respon8il>le 
tor  il^  adjustment  the  right  to  have  the  pay- 
ments wrongfully  appropriated  to  the  first 
withdrawn,  and  applied  as  they  should  have 
been  in  the  first  instance.  But  in  this  case, 
if  the  account  for  the  year  ending  May  1, 

1887,  was  balanced  without  drawing  upon 
the  taxes  charged  on  the  account  of  the  suc- 
ceeding year,  the  sureties  on  the  second  bond 
have  no  cause  to  complain  of  any  misappro- 
priation of  the  tax  moneys  of  that  year.  It 
was  their  right  to  demand  that,  when  any  of 
such  moneys  were  paid  into  the  treasury,  tliey 
should  be  applied  to  the  credit  of  the  account 
against  the  tax  collector,  upon  which  such 
taxes  were  originally  charged,  until  that  ac- 
count was  settled;  but  that  right  ceased  as 
soon  as  the  account  was  discharged  with 
funds  not  collected  as  taxes. 

When  we  turn  to  the  evidence  in  the  case, 
we  are  satisfied  that  the  account  for  1887  was 
discharged  without  resort  to  the  taxes  appli- 
cable to  the  account  of  the  next  year.  The 
statement  of  facts  contains  this  language: 
"Defendants  also  showed  that  the  items  in 
the  comptroller's  several  statements  of  H. 
Hamilton's  accounts  above  set  forth,  styled 
"treasury  warrant,"  "comptroller's  draft," 
"deficiency  claim,"  and  "drafts,"  were  pri- 
vate funds,  and  funds  pertaining  to  his  ofiBce 
as  shertfT,  and  not "  tax  moneys. ''  The  items 
so  designated  embrace  all  the  credits  for 
money  paid  on  the  account  for  the  year  end- 
ing in  1887,  except  two  coupons  credited 
in  June  and  July  of  that  year.  The  dates 
of  these  coupon  credits  show  that  they  were 
not  paid  with  taxes  chargeable  on  the  ac- 
count of  the  next  year.  These  taxes  were 
not  collectible  until  the  Ist  of  October  next 
after  the  credits  were  entered.  Rev.  St.  art. 
v.l3s.w.no.20— 66 


4739.    Bat,  again,  let  it  be  admitted  that  the 

account  of  the  fiscal  year  ending  in  1886  was 
paid  oft  with  funds  that  should  have  been 
upon  the  account  of  next  year.  It  was  then 
Hamilton's  duty  to  the  sureties  on  the  sec- 
ond bond  either  to  correct  that  misappropria- 
tion, or  to  redress  the  wrong  done  them  by 
making  good  the  deficit  produced  by  it  on  the 
next  year's  account,  by  a  payment  from  his 
own  private  funds.  Having  done  the  latter, 
they  were  not  injured.  The  result  is  pre- 
cisely the  same  as  if  the  proper  application 
had  been  made  in  the  first  instance,  and  his 
private  funds  had  been  applied  to  make  good 
the  original  default.  For  the  reasons  given 
we  are  of  opinion  that  the  court  erred  in  giv- 
ing judgment  against  the  defendants  for  even 
a  part  of  the  state's  demand,  and  that  the 
jodgment  should  be  reversed,  and  here  ren- 
der«l  for  them;  and  it  is  so  ordered. 


Fouc  et  at.  v.  Statr. 
(Suprtme  Court  of  Teocas.    Maj  18, 1890.) 
Appeal  from  dlstriot  court,  Travis  oonnty. 
SanooiA,  Shelloj  A  HanootA,  for  appellanta. 
J.  8.  Hogg  and  J.  H.  Robertson,  for  appellee. 

Oaixm,  J.  This  case  is  the  counterpart  of  that 
ofNewcomerv.  State,  ante,  lOM),  (this  day  decided.) 
It  was  bronght  by  the  state  to  recover  of  the  sure- 
ties upon  the  bond  of  Henry  Hamilton  given  to  se- 
cure the  faithful  performance  of  his  duties  as  tax 
collector  of  Bandera  county  during  bis  second  term 
of  offloe.  There  is  no  question  made  as  to  the 
amount  of  Hamilton's  defalcation  during  the  two 
terms  he  held  the  oiBce,  and  the  state  In  this  suit, 
as  In  the  former,  seeks  to  charge  the  defendants 
with  the  entire  amount.  The  purpose  of  course  la 
not  to  secnre  a  double  recovery,  out  to  have  the 
oonrt  fix  the  obligation  where  it  belongs.  The  pe- 
tition in  this  case  declares  upon  the  account  from 
the  comptroller's  oiBce  for  tue  fiscal  year  ending 
Uay  1, 1888,  which  shows  a  balance  against  Ham- 
ilton of  12,179.08.  In  this  case,  as  in  the  other,  the 
accounts  for  the  fiscal  years  ending  in  1886, 1887, 
and  1888  were  introduced  in  evidence ;  and  in  all 
respects  the  evidence  Is  sabstantially  the  same  in 
the  two  cases,  except  that  in  this  case  it  was  not 
proved  that  the  items  styled  "Treasury  War^ 
rants,"  "Comptroller's  Drafts,"  "Deficiency 
Claims, ""Drafts,"  in  the  accounts  read  in  evi- 
dence, were  private  fnnds,  and  funds  pertaining 
to  Hamilton's  ofBoe  as  sheriff,  and  not  tax  moneys. 
In  this  case  we  liave  a  certified  statement  of  the 
quarterly  reports  of  Hamilton  of  moneys  collected 
by  him  from  December  81,  1884,  to  December  81, 
1887:  but  it  is  not  seen  that  these  reports  throw 
any  light  upon  the  issnea  Involved.  It  there  had 
been  proof  in  this  record,  which  would  satisfy  us 
that  no  part  of  the  tax  moneys  of  the  subsequent 
year  were  used  in  paying  off  the  account  for  the 
year  1887,  we  should,  upon  the  principles  an- 
nounced in  the  other  case,  reverse  tnls  judgment, 
and  render  a  Judgment  against  the  defendants  for 
the  whole  amount  claimed  in  the  petition.  But, 
although  we  think  the  evidence  suoh  as  to  require 
a  reversal  of  the  judgment,  we  do  not  consider  it 
suoh  as  to  require  us  to  make  a  final  disposition  of 
the  case.  The  account  certified  to  by  the  comp- 
troller Is  prima  facte  correct;  and  the  burden  was 
upon  these  defendants  to  show,  if  such  were  the 
fact,  that  tax  moneys  properly  applicable  to  it  had 
been  paid  into  the  treasury,  and  had  been  wrong- 
fully appropriated  to  the  account  which  the  sure- 
ties upon  the  first  bond  were  liable  to  make  good. 
This  tney  have  wholly  failed  to  do,  unless  the  pre- 
sumption of  a  wrongful  appropriation  can  be 
drawn  from  the  face  alone  of  the  account  of  the 
fiscal  year  ending  In  1887.  We  find  nothing  in  the 
credits  there  entered  that  justifies  us  in  drawing 
that  presumption.  There  is  one  item  styled  "  Draft" 
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wlilcb  bears  date  after  the  taz-roUs  of  18S7  want 
into  Hamilton's  hands,  and  after  a  portion,  atleast, 
of  the  taxes  charged  in  tbe.account  sued  on  may 
have  been  collected.  But  we  do  not  think  this 
warrants  the  presumption  that  the  draft  was 
drawn  upon  money  which  bad  been  collected  as 
taxes.  Upon  the  evidence  adduced,  the  court  be- 
low should  hare  rendered  judgment  against  the 
defendants  for  the  whole  amount  claimed  in  the 
petition.  The  state's  assignment  that  the  court 
erred  in  not  so  rendering  the  judgment  is  well  tak- 
en, and  the  judgment  must  be  reversed.  In  order 
to  afford  the  defendants  the  opportunity  of  prov- 
ing, if  they  can,  that  some  part  of  the  account  for 
the  year  ending  ial887  was  paid  with  moneys  that 
should  have  bean  credited  ui>on  the  aocount  sued 
^0,  the  cause  will  be  remanded  for  a  new  trlaL 


'Sakkb  at  al.  «.  McFabiuhid  et  al, 

'{Supreme  Court  of  Texaa.   Hay  U,  VBOO.) 
Apfiai/— WaioHT  o*  Eni»Kax— Stali  CiaUH. 

1.  A  finding  that  the  grantee  of  land  was  the 
husband  and  father  of  denndants  will  not  be  dis- 
turbed though  there  Is  evidence  that  there  were 
three  persons  of  the  same  name,  one  of  whom 
never  came  to  Texas.  Of  another,  there  waa  no 
trace ;  but  the  husbuid  and  father  of  defendants 
came  to  the  state  before  the  grant,  and  died  In 
Louisiana,  having  paper*  relating  to  land  in  Texas. 

8.  Persons  in  possession  of  land  without  Utle 
oannot  set  up  the  defense  of  stale  demand. 

Appeal  from  district;  court,  McLennan 
«ounty. 

Suit  in  equity  by  W.  Y.  McFarland,  ad- 
TDinistrator  of  the  estate  of  John  Isbel, 
against  John  H.  and  John  W.  Baker,  and  the 
unknown  heirs  of  William  Dease,  deceased, 
tor  specific  performance.  The  Bakers  ap- 
.peal. 

W.  8.  Baker  and  Alexander,  WinUr  <£ 
Dickinson,  for  appellants.  FtHia  H.  Robert- 
eon,  for  appellees. 

Statton,  C.  J.  This  suit  was  prosecuted 
•by  the  administrator  of  the  estate  of  John 
ilsbel,  deceased,  against  the  unknown  heirs 
•of  William  Dease,  to  enforce  speclflc  per- 
formance of  a  contract  made  between  Dease 
and  Isbel  in  1838,  whereby  the  latter  was  to  re- 
ceive 370  acres  of  the  land  to  be  granted  under 
a  certiScate  for  one-third  of  a  league  issued 
to  Dease.  The  land  in  controversy  was  lo- 
cated and  caused  to  be  patented  by  Isbel  un- 
der that  agreement.  Tiie  court  appointed  an 
Attorney  to  represent  the  unknown  heirs  of 
William  Dease;  and  during  the  pendency  of 
the  suit  a  number  of  persons,  representing 
themselves  to  be  the  widow  and  children  of 
'William  Dease.  made  tliemselves  parties  de- 
fendant. John  H.  and  John  W.  Baker  were 
on  the  land,  but  without  title,  and  they  were 
made  defendants.  The  attorney  for  the  un- 
4cnown  heirs  of  William  Dease,  as  well  as 
the  persons  who  claimed  to  be  his  widow  and 
children,  asserted  rights  against  the  Bakers; 
and  all  of  them  set  up  the  defense  of  stale 
claim  against  the  plaintiff.  There  was  a 
judgment  in  favor  of  plaintiff,  and  also  a 
judgment  in  favor  of  those  who  claimed  to 
'be  the  widow  and  children  of  Dease,  through 
which  the  entire  tract  of  land  was  partitioned. 
From  that  judgment  John  W.  and  John  H. 
Baker  alone  appeal,  and  they  present  but  two 
questions. 


They  contend  that  the  evidence  was  not 
snfllcient  to  show  that  the  William  Dease  to 
whom  the  land  was  granted  was  the  husband 
and  father  of  the  persons  who  made  them- 
selves defendants.  The  evidence  tends  to 
show  the  existence  of  three  petBons  whose 
names  were  William  Dease  or  Deas.  mem- 
bers of  the  same  family,  and  the  same  per- 
son, at  times  spelling  the  name  one  way,  and 
at  other  times  the  other.  One  of  these  per- 
sona, it  is  clearly  shown,  never  came  to 
Texas,  but  there  is  evidence  tending  to  show 
that  the  others  did.  Of  one  of  those,  how. 
ever,  there  was  no  trace,  while  the  other  was 
clearly  identified  as  the  husband  and  father 
of  the  persons  who  made  Uiemselves  defend- 
ants, and  in  whose  favor  a  judgment  was 
rendered  for  all  the  land  not  adjudged  to  the 
estate  of  Isbel.  Ttie  evidenoe  tends  to  show 
that  the  William  Dease  last  referred  to  came 
to  Texas  prior  to  the  date  of  the  certificate 
under  which  the  land  was  granted,  and  that 
be  subsequently  lived  in  Ijouisiana,  where 
he  died.  That  he  assei-ted  claim  to  lands  in 
Texas,  and  had  papers  in  reference  thereto, 
was  shown;  but  the  witnesses  did  not  know 
their  import.  The  court  found  that  this  Will- 
iam Dease  was  the  person  to  whom  the  land 
was  granted,  and  we  are  not  prepared  to  bold 
that  the  evidenoe  was  not  suflScient  to  sus- 
tain the  finding.  A  detailed  statement  of 
the  evidence  would  serve  no  useful  purpose; 
but  it  is  such  as  was  usual  on  questions  of 
identity,  and,  while  not  conclusive,  cannot 
be  said  to  be  wholly  wanting  probative  force. 

All  persons  made  defendants  urged  the  de- 
fense of  stale  claim;  but,  as  none  but  the 
Bakers  have  appealed,  it  is  unnecessary  to 
consider  it,  for  they  are  not  in  a  situation  to 
assert  such  a  defense.  There  is  no  error  in 
the  judgment,  and  it  will  be  affirmed. 

Grrr  of  Shebhan  t>.  Lahohajc. 

{Swpreme  Court  of  IVxas.    Kay  10, 180a) 

NmsAKOi— Cttt  Dumt  ClBonin>— Nsouoxirca. 

The  fact  that  plaintiff  purohased  and  located 

on  his  land,  after  the  olty  haa  established  its  dump 

ground,  will  not  preolnae  his  recovering  damages 

for  the  negligent  manner  In  which  it  uses  the 

plaoe  for  that  purpose,  whereby  It  beoomes  a  noi- 

sanoe. 


Commissioners'  decision.     Consent 
Appeal  from  district  court,  Grayson  county. 

A.  Mayfleld  and  Bryant  dt  Uillard,  for 
appellant.  WUkine  <£  Haglewood,  for  re- 
spondent. 

AoEEB,  J.  B.  Langham  brought  this 
suit  against  the  city  of  Sherman  to  recover 
damages  alleged  to  have  been  sustained  by 
him  in  consequence  of  the  negligence  of  de- 
fendant in  maintaining  a  dump  ground  or 
place  of  deposit  for  dead  animals,  garbage, 
and  filth  of  all  kinds  adjaoent  to  plaintiff's 
home.  The  defendant  answered  by  general 
exception,  general  denial,  and  specially  plead- 
ed tlie  exercise  of  diligence  in  the  use  of  the 
ground,  and  that,  if  any  matter  was  depos- 
ited thereon  so  as  to  become  a  nuisance,  it 
was  done  without  the  knowledge  and  con- 
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sent  of  defendant,  and  it  was  not  responsible 
therefor.  It  also  set  up  In  its  answer  that 
the  land  had  been  purchased  and  designated 
b;  it  as  a  place  of  deposit  of  garbaxe  and 
refuse  matter  before  the  plaintiff  established 
his  residence  adjacent  to  it,  and  that  the  plain- 
tiff, 'therefore,  had  no  right  to  complain. 
The  general  exertion  was  overruled,  and 
the  trial  by  jury  resulted  in  verdict  and  judg- 
ment for  plaintiff  for  91,164,  from  which 
this  appeal  is  taken. 

The  petition  was  good  on  general  de- 
murrer, and  the  court  did  not  err  in  so  hold- 
ing. It  is  contended  that  the  plaintiff  could 
sot  recover,  Iwcause  he  purchased  his  prop- 
erty and  located  thereon  after  the  dump 
ground  was  established  by  defendant,  and 
thereby  contributed  to  his  injury  if  he  had 
Boatained  any.  The  contention  cannot  l>e 
sastained.  The  action  was  brought  to  re- 
cover damages  resulting  from  the  negligent 
and  improper  manner  in  which  the  defend- 
ant managed  and  maintained  the  place  of 
deposit.  It  was  not  sought  to  recover  dam- 
ages for  the  mere  establishing  and  designat- 
ing the  place  as  a  dump  ground.  In  estab- 
lishing his  residence  near  tlie  ground  that 
had  been  so  designated,  the  plaintiff  had  the 
right  to  rely  upon  the  proper  performance  of 
duty  on  the  part  of  the  defendant  so  that 
the  place  would  not  become  a  nuisance  to  his 
Injury.  It  is  well  settled  that  a  municipal 
corporation  is  liable  for  the  damages  sus- 
tained by  a  citizen  in  consequence  of  such 
corporation  permitting  such  ground  under 
Its  control  to  become  a  nuisance.  City 
of  Fort  Worth  v.  Crawford,  74  Tex.  404,  12 
6.  W.  Bep.  52.  This  is  very  similar  to  the 
Crawford  Case.  The  other  questions  pre- 
sented here  were  involved  in  that  case,  and 
there  decided  adversely  to  appellant.  We 
are  of  opinion  that  the  judgment  of  the  court 
below  is  correct,  and  It  is  atllrmed. 


Shbopshibe  e.  Bbhrbks  et  al. 
ISuprerne  Court  of  Texas.    May  13, 1890.) 

AssiGmciin  fob  Bbxetit  or  Cbeditobs — Cokfo- 
BATE  Seal. 
The  nse  of  the  corporate  seal  being  neces- 
sary to  convey  land,  under  Hey.  St  Tex.  art.  60U, 
an  assignment  by  a  corporation  for  the  benefit  oi 
oreditors,  parporting  to  convey  all  its  property, 
real  and  personal,  is  invalid  without  the  seal, 
though  the  inventory  shows  only  personalty. 

Appeal  from  district  court.  Brown  county. 
Bell  dk  Drane,  for  appellant.     Clark,  Dyer 
A  Bollinger,  for  appellees. 

Statton,  C.  J.  The  petition  alleges  that 
the  Brownwood  Drug  Company,  a  private 
incorporation,  incorporated  under  the  laws 
of  this  state  on  April  12,  1887,  made  an  as- 
signment of  all  its  property,  real  and  per- 
sonal, for  the  benefit  of  such  of  its  creditors 
as  would  consent  to  take  under  it,  and  release 
the  corporation.  The  instrument  through 
which  it  was  alleged  this  was  done  was  made 
an  exhibit  to  the  petition,  and  so  much  of  it 
as  is  in  question  reads  as  follows:  "For  the 
beneUt  of  the  creditors  of  the  Brownwood 


Drug  Company  only  who  will  consent  to  ac- 
cept their  proportionate  shares  of  the  estate 
of  said  Brownwood  Drug  Company,  and  dis- 
charge said  Brownwood  Drug  Company  from 
their  respective  claims,  and  the  remainder,  if 
any,  to  be  paid  to  such  creJitors  as  do  not 
accept  under  this  assignment;  and  the  said 
B.  D.  Shropshire,  on  bis  part,  accepts  said 
trust,  and  freely  fovenants  and  agrees  to 
faithfully  perform  his  duties  as  said  assignee, 
in  accordance  with  the  statutes  concerning 
assignments  for  the  benefit  of  creditors. 
Witness  our  hands  this  12th  day  of  April, 
A.  D.  1887,  Thb  Brownwood  Dbuq  Com- 
pany, by  John  C.  Bbbnat,  President.  B. 
D.  Sbbofshibb,  Assignee.  Attest:  W.  C. 
Morgan,  Sect."  The  instrument  purports 
to  convey  all  property,  both  real  and  personal, 
of  the  corporation,  while  the  inventory  at- 
tached to  it  shows  only  personal  property, 
but  does  not  exclude  the  existence  of  realty 
also.  After  appellant,  as  assignee,  took  pos- 
session of  the  estate,  a  lot  of  drugs  were 
seized  under  a  writ  of  attachment  sued  out 
by  appellees,  and  this  action  was  brought  by 
the  assignee  to  recover  damages  for  the  seiz- 
ure. 

Special  exceptions  were  filed  which  ques- 
tioned the  sufficiency  of  the  petition,  in  that 
it  did  not  show  that  the  instrument  was  exe- 
cuted under  authority  of  the  directors  of  tbs 
corporation,  or  under  its  corporate  seal;  and, 
further,  on  the  ground  that  the  instrument 
was  indefinite,  in  that  it  did  not  show  ttiat  it 
was  made  exclusively  for  the  benefit  of  con- 
senting or  of  non-consenting  creditors.  Un- 
der the  averments  of  the  petition,  and  from 
the  face  of  the  instrument,  it  must  l>e  held 
that  the  intent  was  to  assign  both  real  and 
peraonal  property,  and  that  the  instrument 
was  not  executed  under  the  corporate  seaL 
While  the  use  of  seals  has  been  rendered  un- 
necessary to  the  validity  of  contracts  between 
iiidividuals,  the  statutes  of  this  state  stiU  re- 
quire that  corporations  shall  evidence  their 
contracts  by  use  of  their  corporate  seals. 
They  are  excepted  from  the  operation  of  the 
law  which  renders  the  use  of  seals  unneces- 
sary in  contracts  between  individuals.  Bev. 
St.  art.  4487.  The  law  of  this  state  provides 
that  "any  corporation  may  convey  lands  by 
deed,  sealed  with  the  common  seal  of  the  cor- 
poration, and  signed  by  the  president  or  the 
presiding  memt^r  or  trustee  of  said  corpora- 
tion; and  such  deed,  when  acknowledged  by 
such  officer  to  be  the  act  of  the  corporation,  or 
proved  in  the  manner  prescribed  for  other 
conveyances  of  landp,  may  be  recorded  in 
like  manner  and  with  same  effect  as  other 
deeds."  Id.  art.  600.  We  think  it  is  clear 
tiiat  the  instrument  in  question,  because  not 
executed  under  the  corporate  seal,  is  insufOi- 
cient  to  convey  to  the  assignee  any  real  estate 
owned  by  the  corporation,  which,  to  give 
validity  to  the  assignment,  was  necessary. 
If,  in  fact,  the  corporation  owned  no  real 
property,  this  fact  should  have  been  dlstinctty 
alleged,  and  such  fact  cannot  be  implied 
either  from  the  averments  of  the  petition  or 
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language  of  the  instrnment.  It  therefore 
becomes  unnecessary  to  consider  whether 
the  assignment  would  have  been  valid  had 
the  corporation  owned  only  pergonal  property. 
It  also  becomes  unnecessary  to  inquire  whether 
the  provision  that  such  of  the  estate  as  might 
not  be  necessary  to  satisfy  consenting  credit?- 
ors  should  be  paid  to  those  not  consenting 
would  invalidate  the  assignment.  The  ex- 
ception was  properly  sustained  on  the  ground 
noticed,  and  the  judgment  of  the  court  below 
will  be  affirmed. 


TumnsB  »t  tue.  v.  Mksovri  Pao.  Rt.  Oo. 

(Supreme  Court  of  Ulssouri.    June  80, 1800.) 

CABBiam— Injttbt  to  Pasbbxobs— Damaoes. 

1.  A  railroad  company  Is  liable  to  a  pagaenger 
tor  slight  negligence,  and  is  boond  to  fumtsG  a 
(Mwonably  sue  and  sufflolent  track,  rolling  stock, 
and  servloe,  so  far  as  can  be  prorided  by  the  ut- 
most human  iklU,  dillgenoe,  and  foresigbt,  which 
is  such  skill,  diligence,  and  foresight  as  Is  exer- 
cised by  a  very  cautions  person ;  but  it  does  not 
Insnre  safety. 

2.  The  fact  that  a  railway  car  ran  off  the  track, 
causing  an  injury  to  a  passenger,  is  evidence  of 
negligraoe,  wnich,  it  unexplained,  wiU  justify  a 
recovery ;  and  it  is  not  substantial  error  to  charge 
that  it  shifts  to  the  carrier  the  burden  of  proof 
that  the  injury  did  not  occur  tbroagh  any  omission 
to  discharge  its  legal  duty. 

8.  A  woman  B8  years  <dd,  a  passenger  on  d»- 
fendant's  railway,  was  injured  in  a  wreck.  There 
was  a  great  deal  of  tenderness  in  the  small  of 
the  back,  but  no  external  evidence  of  injury,  ex- 
cept that  in  a  day  or  two  there  was  some  dis- 
coloration. She  bad  suffered  a  great  deal  from  the 
injury,  been  unable  to  walk  or  attend  to  any  of 
her  household  duties,  and  would  protiably  be  un- 
able to  walk  for  a  long  time,  and  always  Ikave  a 
weak  inck.  Seven  years  before  she  had  been  in 
delicate  health  for  two  or  three  years,  and  to 
within  two  years  of  the  accident  she  bad  bad  at- 
tacks of  neuralgia,  often  complaining  of  her  back. 
tl6,000  damages  were  awarded.  Held  excessive, 
and  set  aside,  unless  the  sum  of  16,000  be  re- 
mitted. 

Appeal  from  circuit  court.  Bates  county; 
D.  A.  De  Armond,  Judge. 

This  was  an  action  brought  by  Martha  A. 
Furnish,  being  joined  therein  by  her  hus- 
band, to  recover  of  defendant  damages  for 
injuries  sustained  by  her  while  a  passenger 
on  one  of  defendant's  cars.  It  appeared  in 
evidence  that  on  the  6th  of  FebniHry,  1886, 
she  took  passage  on  an  accommodation  train, 
consisting  of  a  locomotive  and  a  tender,  a 
baggage-car,  and  two  passenger  coaches,  at 
Independence,  Mo.,  intending  to  go  to  Khu- 
sas  City.  When  the  train  arrived  within  a 
mile  and  a  half  of  Kansas  City  the  lo<  omoti  ve 
and  all  the  cars  left  the  track  on  an  embank- 
ment, and,  after  leaving  the  rails,  the  train 
tipped  over  and  rested  on  its  side.  The  plain- 
tiff introduced  evidence  tending  to  prove  that 
at  the  point  where  the  locomotive  left  the 
track  a  number  of  ties  were  broken  off  and 
splintered,  (some  of  them  were  decayed  and 
rotten,)  and  that  the  tire  of  one  of  the 
drive-wheels,  which  had  been  placed  thereon 
shortly  before  the  accident,  was  three-eighths 
of  an  inch  thicker  than  the  one  upon  the  com- 
panion drive-wheel,  and  that  the  difference 
in  thickness  had  been  called  to  the  attention  of 


defendant's  assistant  master  mecbanle,  while 
the  locomoti  ve  was  in  the  repair  shop,  short- 
ly before  the  accident.  The  effect  of  this 
difference  was  to  make  one  drive- wheel  larg- 
er than  the  other.  There  was  evidence  that 
the  south  rail  at  the  point  where  the  looomo- 
'  tive  left  the  track  was  bent  inwardly  towards 
the  north  rail.  Defendant  introduced  evi- 
dence tending  to  show  that  the  ties,  at  the 
point  where  the  train  left  the  track,  were 
sound  ties,  capable  of  holding  the  spikes; 
that  the  track  at  that  point  had  been  inspect- 
ed daily  for  a  long  time;  that  it  had  been  in- 
spected two  hours  before  the  accident  oo 
curred;  and  that  there  was  nothing  to  indi- 
cate any  defect  in  the  track  or  road-bed. 
Defendant  also  gave  evidence  tending  to 
prove  that  the  engine  was  inspected  by  the 
engineer  immediately  before  it  left  Independ- 
ence on  that  trip,  and  it  was  found  in  per- 
fect condition  as  far  as  he  could  discover. 
The  master  mechanic,  assistant  master  me- 
chanic, and  engineer  of  defendant  all  tes- 
tified that  the  difference  in  the  thickness  of 
the  tire  would  have  no  effect  upon  the  safety 
of  the  locomotive,  nor  any  tendency  to  throw 
it  from  the  track.  The  assistant  master  me- 
chanic denied  that  his  attention  l»d  l>een 
called  to  the  difference  in  the  thickness  of  the 
tire  by  the  witness  who  testified  be  had  done 
so,  and  further  testified  that  ttie  latter  had 
nothing  to  do  with  the  engine  when  it  was  in 
the  shop  for  repairs.  Plaintiff's  evidence  as 
to  her  injuries  was  that  after  the  car  in 
which  she  was  riding  was  derailed,  she  was 
found  lying  in  the  top  of  the  car,  with  her 
feet  through  a  window,  and  a  cushion  across 
face.  She  was  taken  out  of  the  wreck,  and 
placed  upon  some  cushions,  and  afterwards 
removed  to  an  hotel  in  Kansas  City,  where  she 
remained  for  25  days.  She  was  examined  by 
a  physician  the  afternoon  of  the  accident. 
He  testified  that  he  found  a  great  deal  of 
tenderness  in  the  small  of  the  back,  increased 
pain  upon  pressure,  radiating  from  several 
inches  around  the  point  of  injury,  with  in- 
creased sensibility  of  the  limbs,  and  that  she 
was  suffering  agreat  deal  from  the  fall.  At 
that  time  there  was  no  external  evidence  of 
an  injury,  but  in  a  day  or  two  afterwards 
there  was  some  discoloration  along  the  back 
and  side.  After  her  return  home  he  saw  her 
several  times,  and  found  her  but  little  im- 
proved. The  evidence  of  her  family  physi- 
cian was  tu  the  effect  that  he  Iiad  known  and 
prescribed  for  her  since  1879;  considered  her 
in  delicate  health  for  two  or  three  years  from 
that  time,  and  up  to  within  two  years  she 
had  had  attacks  of  neuralgia,  often  complain- 
ing of  her  back,  but  for  18  months  prior  to 
her  injury  he  had  not  prescribed  for  her;  that 
her  injuries  had  rendered  her  an  invalid,  un- 
able to  walk  or  attend  to  any  of  her  house- 
hold duties;  and  that  he  believed  she  would 
be  unable  to  walk  for  a  long  period.  On 
cross-examination  he  testified  that  in  his 
opinion  her  spinal  cord  was  not  injured  by 
the  accident;  that  she  had  no  indications  of 
paralysis;  and  that  she  would  probably  in 
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time  recover  so  as  to  get  around,  but  would, 
in  all  probability,  always  have  a  weak  back. 
Another  phyaioian,  called  as  an  expert,  testi> 
fled  that  he  had  seen  her  twice, — the  first 
time  in  April,  1886,  and  the  second  time  a 
week  before  the  trial;  that  In  some  respects 
she  had  improved,  in  others  not;  that  he  be- 
lieved her  injuries  were  permanent,  but  that 
the  probabilities  were  tliat  she  would  get  bet- 
ter; that  she  had  got  better.  Testimony  was 
given  by  non-professional  witnesses  that  she 
had  not  been  able  to  walk  prior  to  the  trial. 

At  the  close  of  the  evidence  the  court,  of  its 
own  motion,  gave  the  following  instructions 
to  the  jury,  without  objection  or  exception 
by  either  party,  viz.:  "(a)  If  the  jury  believe 
from  the  evidence  that,  at  the  time  said  train 
was  overturned,  the  employes  of  defendant 
were  exercising,  and  had  exercised,  the  high- 
est practicable  care,  caution,  and  diligence, 
which  capable  and  faithful  railroad  men 
would  exercise  under  similar  circumstances, 
and  thai  the  train  ran  off,  or  was  thrown 
from,  the  track,  and  was  overturned  by  causes 
or  a  cause  unknown  to  the  defendant,  its 
agents,  and  servants,  and  which  could  not 
have  been  disoovered  by  them,  and  the  causes 
or  cause  of  the  accident  removed  or  counter- 
acted by  the  exercise  of  the  aforesaid  care, 
caution,  and  diligence,  then  the  plaintiffs 
cannot  recover  in  this  action,  and  the  verdict 
should  be  for  the  defendant  {b)  The  jury 
are  instructed  that  although  tbeyntay  believe 
from  the  evidence  that  some  of  defendant's 
ties  on  its  road-bed  were  decayed  or  rotten, 
as  described  by  some  of  plaintiff's  witnesses, 
yet  they  should  not  find  a  verdict  for  plain- 
tiffs on  (his  ground  if  they  believe  from  the 
evidence  that  such  condition  of  said  ties  did 
not  cause  the  train  to  be  thrown  from  the 
track,  and  plaintiff  Martha  A.  Furnish  to  be 
injured,  ns  complained  of  in  the  petition,  (c) 
The  court  instructs  the  jury  that  although 
they  may  believe  from  the  evidence  tiiat  one 
of  the  drive-wheels  of  the  locomotive,  which 
was  liauling  the  train  in  question,  had  been 
re-tired,  and  that  the  new  tire  had  not  been 
turned  down,  yet  they  cannot  find  for  plain-, 
tiffs  on  this  ground,  unless  it  appears  from 
the  evidence  that  it  was  necessary  to  have 
the  same  turned  down,  to  render  it  fit  and 
proper  to  be  used  to  avoid  accident;  nor  can 
they  find  for  plaintiffs  on  this  ground  if  it  ap- 
pears from  the  evidence  that  the  injury  com- 
plained of  did  not  result  from  defendant's 
failure  to  have  said  tire  turned  down." 

Furthermore,  the  following  instructions 
were  given  at  the  instance  of  plaintiff,  viz.: 
"(d)  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  defendant 
corporation  was  engaged  in  the  business  of 
transporting  passengers  for  hire  upon  a  rail- 
road operated  by  it,  then  the  law  denominates 
the  defendant  a  common  carrier;  aud  it  was 
bound  to  provlde.a  reasonably  safe  track  and 
road-bed,  and  reasonably  safe  and  stanch 
road,  worthy  cars  and  engines,  and  careful  em- 
ployes to  manage  the  same,  so  far  as  liuman 
^kill,  diligence,  and  foresight  could  provide; 


and  is  responsible  for  all  injuries  resulting 
from  slight  negligence  on  the  part  of  itself,  its 
agents  or  servants.  If,  therefore,  the  jury 
l)«lieve  from  the  evidence  that  on  or  about 
the  6th  day  of  February,  1886,  the  plaintiff 
Martha  A.  Furnish  took  passage  on  the  (^xn 
of  the  defendant,  and  that  said  car,  while  said 
Martha  A.  Furnish  was  a  passenger  thereon, 
ran  off  the  track  of  defendant's  railroad,  and 
fell  down  the  embankment  thereof,  and  the 
plaintiff  Martha  A.  Furnish,  without  fault 
or  negligence  on  her  part,  was  thereby  in« 
jured,  then  it  rests  on  the  defendant  to  prove 
to  your  satisfaction  that  said  car,  the  engine 
drawing  the  same,  the  machinery  by  which 
it  was  operated,  and  the  road-bed,  track,  and 
ties  of  the  road,  at  the  place  of  derailment, 
were  reasonably  safe  and  sound,  so  far  as 
human  skill,  diligence,  and  foresight  could 
provide,  and  that  said  accident  was  caused 
by  inevitable  accident  or  defects  in  said  car, 
engine,  machinery,  road-bed,  track,  and  ties 
that  could  not  have  been  seen,  detected,  or 
known  to  the  defendant,  its  agents,  or  serr- 
ants,  by  the  exercise  of  the  utmost  human 
skill,  diligence,  and  foresight,  (a)  The  court 
instructs  the  jury  that  if  they  lielieva  from 
the  evidence  that  on  or  alx>ut  the  6th  day  of 
February,  1886,  the  defendant  was  engaged 
in  the  business  of  transporting  passengers  in 
the  state  of  Missouri,  and  that  on  said  day 
the  plaintiff  Martha  A.  Furnish  was  received 
by  it,  to  be  carried  as  a  passenger  on  one  of 
its  said  cars,  and  that  while  being  so  trans- 
ported on  said  car  she  was  injured  by  reason 
of  said  car  leaving  the  track  and  faUingdown 
an  embankment  of  defendant's  railroad,  then 
the  burden  rests  upon  the  defendant  to  prove 
to  the  satisfaction  of  the  jury  that  said  derail* 
ment  was  caused  by  inevitable  accident,  and 
not  from  any  defect  or  imperfection  in  said 
oar  or  the  engine  by  which  it  was  drawn,  or 
the  machinery  by  which  it  was  operated,  or 
in  the  road-bed,  track,  or  ties  of  the  defend- 
ant's road,  which  could  have  been  prevented 
by  the  exercise  of  the  utmost  human  skill, 
diligence,  and  foresight,  and  to  prove  that 
the  injury  could  not  have  been  prevented  by 
the  exercise  of  the  utmost  human  skill,  dili- 
gence, and  foresight;  and  unless  the  jury  so 
believe  they  will  find  for  the  plaintiffs.  By  the 
utmost  human  skill,  diligence,  and  foresight 
is  meant  such  skill,  diligence,  and  foresight 
as  is  exercised  by  a  very  cautious  person  un- 
der like  circumstances.  {/)  Ifthejuryshould 
find  for  the  plaintiffs,  they  will  assess  Mar- 
tha A.  Furnish's  damages  at  such  sum  as 
they  may  believe  from  the  evidence  will  com- 
pensate her,  the  said  Martha  A.  Furnish,  for 
her  injuries,  including  all  bodily  pain  and 
mental  anguish  they  may  believe  from  the 
evidence  she  has  suffered,  and  will  necessa. 
rily  and  inevitably  suffer,  and  any  permanent 
injury  or  incapacity  they  may  believe  from 
the  evidence  she  has  sustained;  and  it  will  be 
proper  for  the  jury  to  consider  also  the  effect 
of  the  injury  upon  plaintiff  Martha  A.  Fur> 
nish's  health  in  the  future,  if  they  l>eiieve 
from  tlie  evidence  her  future  health  wUI  be 
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affected  by  tbe  iniaiy,  and  all  damages,  pres- 
ent and  future,  which  from  the  evidence  they 
believe  to  be  the  necessary  result  of  the  in- 
jury complained  of,  not  exceeding  the  sum  of 
»25.000.» 

fhe  instructions  given  in  behalf  of  defend- 
ant were  these,  viz.:  "{g)  Tbe  court  in* 
struots  the  jury  that  the  defendant,  as  a  com- 
mon carrier  of  passengers  over  its  railroad  in 
its  cars,  did  not  undertake  to  insure  or  abso- 
lutely guaranty  the  safety  of  Martha  A.  Fur- 
nish, and  the  defendant  was  not  bound  to 
have  its  road-bed  or  tracks,  ties,  ears,  engine, 
and  machinery  absolutely  safe;  nor  did  the 
law  require  the  defendant  to  adopt  every  pre- 
caution to  prevent  Martha  A.  Furnish  from 
being  injured,  and  the  persons  in  charge  of 
defendant's  train  and  railroad  were  only  re- 
quired to  use  that  degree  of  care  which  pru- 
dent railroad  men  would  exercise  under  like 
circumstances,  with  no  knowledge  that  an 
accident  was  to  happen.  (A)  Tbe  court  in- 
structs the  jury  that  there  is  no  evidence  in 
this  case  tending  to  show  that  any  part  of  tbe 
ear  in  which  plaintiff  Martha  A.  Furnish 
was  riding  at  tbe  time  of  the  injury  was  de- 
fectively or  improperly  constructed,  (t)  The 
jury  are  instructed  that  if  they  find  for  tbe 
plaintiff,  they  can  only  And  such  damage  as 
Martha  A.  Furnish  has  sustained  as  the  nat- 
ural and  reasonable  result  of  the  injury  she 
received  at  the  time  of  the  accident;  and  these 
must  be  only  compensatory.  In  this  case 
punitive  or  exemplary  damages  cannot  be  al- 
lowed by  the  jury."  "(k)  The  jury  are  in- 
structed that  if  they  ilnd  for  the  plaintiff, 
they  mast  not  allow  any  present  damages 
for  her  alleged  permanent  injury,  or  for  ap- 
prehended future  consequences  of  the  injury 
received  by  the  accident  in  question,  unless 
they  believe  from  a  preponderance  of  evi- 
dence that  there  is  such  a  degree  of  probabil- 
ity of  their  occurring  tu  amounts  to  a  rea- 
sonable certainty  that  they  will  result  from 
tbe  original  injury.  It  is  not  enough  that 
the  injury  received  may  develop  int»  more 
serious  consequences  or  conditions  tlian  those 
which  were  visible  at  the  time  of  the  injury 
or  at  the  present  time,  or  even  that  they  are 
likely  to  develop  consequences  contingent, 
speculative,  or  merely  possible,  which  are 
not  proper  to  be  considered  by  the  jury  in 
ascertaining  tbe  damages.  (1)  The  jury  are 
instructed  that  the  merely  possible,  or  even 
probable,  continuance  of  plaintiff's  (Martha 
A.  Fumish's)  disability  or  injuries  received 
at  the  time  of  the  accident  is  not  an  element 
of  damages  in  this  case.  To  justify  them  in 
assessing  danuiges  for  future  or  permanent 
disability  or  injury,  it  must  appear  by  a  pre- 
ponderance of  the  evidence  in  the  case  that 
continuous  or  permanent  disability  is  reason- 
ably certain  to  result  from  such  injuries. 
Consequences  which  are  speculative  or  con- 
tingent cannot  be  taken  into  consideration 
by  the  jury  in  arriving  at  the  verdict.  It  is 
not  enough  that  plaintiff's  (Martha  A.  Fur- 
nisli's)  Injuries  which  she  then  received  may 
develop  into  a  condition  more  serious  than 


they  are  at  present  or  may  oonttnne;  bat  the 
jnry  must  be  satisQed  from  a  preponderance 
of  the  evidence  that  they  will  so  resait  or 
continue. 

The  instructions  offered  by  defendant  and 
refused  by  the  court  were  as  follows,  viz.: 
"(1)  The  jury  are  instructed  that  under  the 
pleadings  and  evidenoe  In  this  case  the  plain- 
tiffs cannot  recover,  and  you  will  find  for  tbe 
defendant.  (2)  Although  the  jury  may  be- 
lieve that  tbe  train  in  wliich  Martha  A.  Fur- 
nish was  riding  was  overturned  by  some  de- 
fect in  defendant's  road-l>ed,  track,  ties,  care, 
engine,  or  machinery,  yet  they  will  And  for 
the  defendant,  unless  they  further  find  from 
a  preponderance  of  tbe  evidenoe  that  the  de- 
fendant's employes  knew  of  such  defect,  or 
by  tbe  exercise  of  reasonable  skill  and  dili- 
gence could  have  discovered  such  defect. 
(8)  If  tbe  jury  believe  from  tbe  evidence 
that  at  tbe  time  said  train  was  overturned 
tbe  employes  of  tbe  defendant  were  exercis- 
ing, and  had  exercised,  the  highest  practical 
diligence  which  capable  and  faithful  railroad 
men  would  exercise  under  similar  eironm- 
Btances,  and  that  the  said  train  was  thrown 
or  ran  off  tbe  track,  and  was  overturned  by 
causes  which  were  unknown  to  the  defendant, 
and  which  could  not  have  been  known  to  the 
defendant  by  tbe  exercise  of  reasonable  care 
and  caution,  skill,  and  diligence,  then  plain- 
tiff cannot  recover  in  this  action,  and  the 
Bnding  most  be  for  the  defendant.  (4)  The 
jnry  are  instructed  that,  although  they  may 
believe  from  the  evidence  that  some  of  de- 
fendant's ties  of  its  road-bed  were  decayed 
or  rotten,  as  described  by  some  of  plaintiff's 
witnesses,  yet  before  they  can  find  a  verdict 
tor  plaintiffs  on  this  ground  they  must  be- 
lieve from  a  preponderance  of  the  evidence 
that  SQch  condition  caused  the  train  to  be 
thrown  from  the  track,  by  which  plaintiff 
suffered  the  injury  complained  of.  (5)  The 
jury  are  instructed  that,  although  they  may 
believe  that  one  of  the  drive- wheels  of  the 
locomotive  which  was  hauling  tbe  train  in 
question  had  been  re-tired,  and  that  the  new 
tire  liad  not  been  turned  down,  before  they 
can  find  a  verdict  for  the  plaintiff  on  this 
ground  they  must  believe  fnnn  a  preponder- 
ance of  evidenoe  that  it  was  necessary  to 
have  the  same  turned  down  to  render  it  fit 
and  proper  to  be  used  so  as  toavoid  accident, 
and  they  must  further  believe  that  the  de- 
fendant's failure  to  have  the  same  turned 
down  did  cause  the  injury  complained  of; 
and  in  this  connection  tbe  jnry  are  further 
Instructed  that  if  they  believe  that  Mr.  New, 
masier  meclianiiB  of  defendant,  was  a  skill- 
ful, experienced  mechanic,  familiar  with  tbe 
construction  and  repair  of  locomotive  en- 
gmes,  defendant  bad  a  right  to  rely  upon  his 
judgment  and  his  decisions  thereunder  as  to 
tbe  necessity  of  turning  down  the  tire  of  said 
drive-wheel,  and  the  defendant  is  not  liable 
for  any  error  of  judgment  of  said  New  in 
that  regard." 

Under  the  instrnctions  and  evidence  the 
jury  found  a  verdict  for  pIaliiti£^fQrj||l^,OOU» 
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and  Jadgment  was  nndered  thereon,  from 
which  the  defendant  appenled.  in  dae  course, 
after  the  proper  motions  and  exceptions. 

T.  J.  Portia,  Robt.  Adamt,  and  T.  B. 
Btiekner,  for  appellant.  Gates  A  Wattaee, 
for  respondents. 

Barclay,  J.,  {c^fter  »tattng  the  facte  as 
above.)  It  is  conceded  by  defendant  that 
the  case  made  by  plaintiff  entitled  her  to  its 
submission  to  the  jury,  and  no  question  of 
her  contributory  negligence  was  raised  at 
any  time.  The  exceptions  now  urged  are 
only  those  bearing  on  the  correctness  of  the 
instructions  and  on  the  amount  of  plaintiff's 
damages. 

1.  Defendant's  chief  objection  Is  to  the 
rulings  of  the  trial  court  marking  thedegree 
of  care  to  be  maintained  by  it  as  a  carrier  of 
passengers.  It  should  first  be  noted  that  the 
instruction  given  (of  Its  own  motion)  by  the 
court  deBned  the  care  required  of  defendant 
towards  passengers  as  the  "highest  practica- 
ble care,  caution,  and  diligence  which  C8pa> 
ble  and  faithful  railroad  men  would  exercise 
nnder  similar  circumstances."  This  instruc- 
tion was  given  without  objection  from  any 
quarter,  and  therefore  must  be  accepted  as 
the  law  for  the  case  in  hand,  without  regard 
to  its  correctness  or  incorrectness  in  the  ab- 
stract; and,  since  it  states  the  rule  substan- 
tially as  laid  down  in  the  other  Instructions, 
there  is  serious  doubt  whether  defendant  is 
in  position  to  question  the  latter  now.  But 
we  do  not  deem  it  necessary  to  dispose  of  the 
question  npon  any  such  narrow  ground  of 
practice.  Being  satisfied  of  the  soundness  of 
the  rulings  of  the  trial  court  on  this  subject, 
we  think  it  opportune  to  consider  them  from 
a  stand-point  of  wider  range.  Throughont 
the  instructions  it  is  asserted  that  the  duty 
owing  by  a  steam-railway  carrier  to  its  pas- 
sengers is  to  furnish  reasonably  safe  and 
suflBcient  road-bed,  track,  cars,  and  engine 
"so  far  as  human  skill,  diligence,  and  fore- 
sight could  provide,"  and  that  defendant  "is 
responsible  for  all  injuries  resulting  from 
slight  negligence"  on  its  part.  In  anotlter 
part  of  them  the  import  of  the  words  "ut- 
most human  skill,  diligence,  and  foresight," 
as  used  by  the  court,  is  explained  to  l>e 
"such  skill,  diligence,  and  foresight  as  ia  ex- 
ercised by  a  very  cautious  person  under  like 
circumstances."  This  is  substantially  and 
almost  literally  the  same  language  as  is  ap- 
proved by  text-writers  of  high  authority  in 
summarizing  the  law  deducible  from  all  the 
precedents.  Story,  Bailm.  §  601;  2  Oreenl. 
Sy.  §221;  2  Kent,  Comm.  601.  The  court 
also  told  the  jury  that  the  defendant,  as  a 
common  carrier  of  passengers,  did  not  under- 
take to  insure  the  safety  of  plaintiff.  Taking 
the  declarations  of  law  together,  we  think 
they  stated  the  obligations  of  defendant  to 
plaintiff  as  its  passenger  with  great  accuracy. 
To  exercise  the  highest  practical  care  which 
capable  and  faithful  railroad  men  would  take, 
in  like  circumstances,  to  provide  a  track, 
n^ng  stock,  and  service  reasonably  ilt  and 


snfflcient  to  safely  perform  the  contract  of 
transportation  into  which  the  carrier  has  en- 
tered, is  the  measure  of  defendant's  legal  duty 
in  such  cases.  That  rule  does  not  rest  upon 
any  artificial  or  technical  division  of  negli- 
gence into  grades  or  classes,  but  springs 
naturally. from  an  application  to  such  facts  of 
the  general  principle  that  a  man  of  ordinary 
prudence  is  required  to  exercise  a  care  pro- 
portionate to  the  risks  he  assumes  in  th» 
business  he  has  in  hand.  Where  he  under- 
takes a  risk.involving  safety  of  life  and  limb 
to  thoee  with  whom  he  deals,  he  is  charged 
with  a  care  proportionate  to  the  peril.  Whea 
a  passenger  commits  his  person  to  a  carrier 
for  hire  for  transportation  by  railroad  over 
rivers,  across  mountains,  through  cities,  in 
the  night,  (it  may  l>e  while  asleep,)  at  a  speed 
expressive  of  the  progress  of  the  age  in  which 
we  live,  he  may  justly  demand  the  exerciso 
of  such  care  on  the  part  of  the  carrier  against 
disaster  as  in  the  nature  of  things  sncn  un- 
dertaking would  imply.  That  degree  of  care 
has  generally  been  defined  In  language  such 
as  was  used  in  the  instructions  before  us. 
It  has  been  repeatedly  approved  by  many 
courts,  and  we  consider  this  rule  so  well  es- 
tablished in  our  jurisprudence  as  to  require 
no  further  argument  to  support  it.  Leslie  v. 
Railroad  Co.,  88  Mo.  50;  Pennsylvania  Co.  v. 
Boy,  102  U.  8.  451;  White  v.  Railroad  Co., 
186  Mass.  821 ;  Railroad  Co.  v.  Anderson,  94 
Pa.  St.  361;  Caldwell  v.  Steamboat  Co.,  47 
N.  T.  282.  As  stated  above,  we  do  not  con- 
sider It  in  conflict  with  the  ruling  here  in 
Dougherty  v.  Railroad  Co.,  8  S.  W.  Rep.  900. 
The  instructions  of  the  court  go  no  further 
than  to  declare  this  rule  in  various  forms  of 
expression,  the  meaning  of  which,  taken  as  a 
wliole,  is  unmistakable.  Irrespective  of  any 
question  of  the  burden  of  proof,  there  was,  in 
the  present  action,  abundant  evidence  to  jus- 
tify the  inference  tibt  the  injury  to  plaintiff 
resulted  from  a  derailment  of  the  cars,  occa- 
sioned by  the  giving  way  of  rotten  and  un- 
safe ties  in  the  road-bed  at  the  place  of  the 
accident.  That  such  a  defect  in  the  road- 
way could  have  been  discovered  by  a  proper 
discharge  of  defendant's  duty  of  inspection 
in  time  to  avert  the  calamity  the  evidence 
strongly  tended  to  show.  That  duty  was  an 
essential  part  of  defendant's  obligation  to- 
wards its  passengers,  and  it  was  chargeable 
in  its  performance  with  any  omission  of  the 
"  highest  practicable  care  of  capable  and  faith- 
ful railroad  men"  (in  the  language  of  the 
court)  in  the  circumstances.  MiUer  v.  Steam- 
ship Co..  118  N.  Y.  200,  23  N.  E.  Hep.  462. 
2.  Regarding  the  instruction  marked  "d,"' 
placing  the  burden  of  proof  upon  defendant 
to  show  that  the  injury  did  not  occur  through 
any  omission  to  discharge  its  legal  duty  in 
the  premises,  it  should  be  remarked  that  the 
same  instruction  first  required  plaintiff  ta 
establish  that  the  car  in  which  he  was  a  pas- 
senger "  ran  off  the  track  of  defendant's  rail- 
road, and  fell  down  the  embankment  there* 
of,"  and  that  he  was  thereby  Injured.  Thus 
framed,  the  instruction  correctly  expressed 
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the  law  on  the  subject.  The  mere  injuty  of 
plaintiff  while  a  passenger  did  not  call  for 
explanation  or  proof  from  defendant.  It  first 
devolved  on  plaintiff  to  show  some  fact  with 
reference  to  it  from  which  negligence  on  de- 
fendant's part  as  a  carrier  might  l>e  fairly  in- 
ferred. Here  it  was  shown  that  the  car  ran 
off  the  trade  and  over  the  embankment.  Tlw 
condition  of  the  road- way  at  that  point  wac^ 
ranted  the  inference  that  the  injury  was  oc- 
casioned thereby.  In  that  state  of  the  caset 
if  the  jury  found  that  plaintiff  bad  been  in- 
jured by  the  derailment  of  the  car  and  its  fall 
down  tlie  embankment,  it  then  devolved  on 
defendant  to  explain  how  these  things  oc- 
curred without  breach  of  its  duty  to  plaintiff 
as  a  carrier.  This  is  what  the  court  said  in 
effect,  and  it  committed  no  error  in  so  doing. 
Hipsley  T.  Railroad  Co.,  27  Amer.  &,  Eng. 
R.  Cas.  287.  and  88  Mo.  348;  Bieen  v.  Bail- 
road  Co.,  109  K.  Y.  297,  16  N.  E.  Rep.  60; 
Seybolt  v.  Ralboad  Co.,  95  N.  Y.  562.  It 
vaay  not  be  entirelj'  in  accord  with  technical 
nicely  to  instruct  that  the  burden  of  proof 
shifts  to  defendant  in  the  course  of  such  s 
trial.  It  might  be  more  accurate  to  say  (in 
proper  form,  for  the  purposes  of  a  jury  trial) 
that  tlie  facts  of  the  derailment  of  the  car, 
and  of  plaiutiff  8  injury  thereby,  make  oat  a 
prima  faaU  case  of  defendant's  negligence 
which,  unexplained,  would  justify  a  recov- 
ery: but  in  the  ordinary  course  of  adminis- 
tering law  it  has  become  usual  to  declare  that 
on  a  certain  showing  by  plaintiff  in  such 
oases,  the  burden  of  proof  then  rests  on  de- 
fendant to  prove  that  it  has  not  been  negli- 
gent. We  are  not  prepared  to  condemn  that 
form  of  expression  at  this  day,  in  view  of 
our  statute  to  the  effect  that  in  all  proceed- 
ings we  should  re^iard  substance  rather  than 
form,  (Rev.  St.  1879,  §  3586,)  and  should  not 
reverse  for  any  error  not  affecting  the  sub- 
stantial rights  of  the  adverse  party,  (Id. 
§  8569.) 

8.  Defendant's  next  contention  is  that  the 
court  erred  in  refusing  certain  instructions 
requested  by  it.  They  are  recited  in  the 
statement  accompanying  this  opinion.  We 
will  consider  them  separately:  That  num- 
bered 1  declared  that  the  plaintiff  could  not 
recover  on  the  evidence.  It  is  not  argued 
here.  Obviously  there  is  nothing  in  the  ex- 
ception to  its  refusal.  That  numbered  2  is 
defective  in  holding  defendant  to  the  "exer- 
cise of  reasonable  skill  and  diligence"  only. 
In  view  of  what  we  have  already  said  above, 
it  is  unnecessary  to  comment  further  upon  it. 
That  numbered  3  is  almost  literally  the  same 
as  that  marked  "a,"  given  by  the  court  of 
its  own  motion,  except  that  the  words  "afore- 
said care"  are  substituted  by  the  court  for 
"reasonable  care."  As  the  instruction  a 
was  not  objected  or  excepted  to,  it  is  difficult 
to  see  how  defendant  can  now  avail  itself  of 
the  refusal  in  question.  But.  irrespective  of 
that,  we  think  the  change  made  by  the  court 
was  proper  to  bring  the  instruction  into  har- 
mony with  itself.  Without  that  modidcation 
two  different  degrees  of  care  would  have  been 


stated  in  the  same  declaration  of  tow  as 
measuring  defendant's  liability.  The  ooort 
adopted  the  first  one,  as  defined  by  defend- 
ant, and  brought  the  rest  of  the  instruction 
into  consistency  with  it.  To  this  defendant 
to<dc  no  exception,  and  is  now  concluded  bj 
the  action  of  the  trial  court  in  that  regard. 
No  point  has  been  made  in  this  court  in  any 
way  upon  the  refusal  of  instructions  num- 
bered i  and  6.  as  asked  by  defendant.  There 
is,  hence,  no  need  to -consider  them.  The 
court,  in  the  instructions  marked  "6"  and 
"4i"  (unexcepted  to)  gave  to  the  jury  as 
much  of  the  requests  referred  to  as  the  law 
warranted. 

4.  No  complaint  is  entered  against  the  in- 
strnotions  fixing  the  measure  of  damages; 
but  it  is  earnestly  insisted  that  the  assessment 
by  the  jury  of  plaintiff's  compensation  of 
$15,000  is  excessive.  We  have  no  hesitation 
in  setting  aside  a  verdict  when  clearly  satis- 
fied that  the  evidence  does  not  support  the 
assessment  of  damages,  as  in  other  instances 
of  failure  of  proof.  But  many  cases  arise  in 
which,  at  this  distance  from  the  trial  oouit 
room,  we  feel  ourselvea  disposed  to  defer  to 
the  action  of  the  circuit  judge  on  this  ptdnt. 
and  to  resolve  any  reasonable  doubts  on  the 
subject  in  favor  of  the  correctness  of  bis  rul- 
ing approving  the  find.  The  trial  court 
should,  on  motion,  fearlessly  and  willingly 
reduce  any  verdict  to  its  proper  amount  when 
the  weight  of  the  evidence  indicates  it  as  ex- 
cessive. He  has  the  advantage  of  forming 
his  opinions  from  the  living  ruilities  before 
him.  and  the  impressions  so  obtained  are  far 
more  reliable  than  those  given  by  any  tran- 
script of  the  record  on  appeal.  We  therefore 
give  great  weight  to  bis  rulings  on  the  mat- 
ters depending  on  the  credibility  of  witnesses, 
on  the  physical  appearances  of  parties,  and 
the  like.  It  is  titerefore  of  the  most  impor- 
tance in  the  administration  of  justice  that  he 
should  act  firmly  and  promptly  on  such  sub- 
jects, and  apply  a  proper  corrective  to  any 
unwarranted  findings  thereon  by  juries.  The 
cases  in  which  we  can  properly  interfere  are 
exceptional,  and  only  such  as  imperatively  re- 
quire it  to  prevent  a  total  and  obvious  failure 
of  justice.  In  the  case  before  us  there  is  ev- 
idence that  the  plaintiff  is  probably  crippled 
for  life,  owing  to  tlie  injury  of  her  spinal 
cord;  that  she  suffers  pain  intermittently; 
that  she  was  not  able  to  walk  before  or  at 
the  time  of  the  trial;  was  53  years  of  age,  and 
had  left  her  house  but  once  since  the  accident; 
that  she  was  then  carried  out  for  fresh  air, 
but  was  so  pained  that  she  did  not  go  out 
again.  She  was  examined  at  various  times 
by  several  eminent  physicians,  among  them 
by  Dr.  King,  of  Sedalia.  one  of  the  leading 
surgeons  of  the  defendant;  but  defendant  did 
not  give  the  jury  the  benefit  of  Dr.  King's 
ol>Bervations  of  the  case.  The  plaintiff's  in- 
juries are  of  such  nature  and  extent  that  we 
are  not  prepared  to  say  the  damages  awarded 
for  them  are  excessive.  Certainly  they  are 
not  sufficiently  so  to  warrant  us  in  reversing 
the  verdict  or  reducing  it,  in  view  of  our  oni- 
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form  mlinga  aa  to  the  proper  occasions  for 
such  Interference.  Approved  precedents  have 
sanctioned  many  larger  findings  in  cases  of 
serious  injuries  of  somewhat  similar  char- 
acter. Harrold  t.  Railroad  Co.,  24  Hun.  184; 
KaUroad  Co.  v.  Holland.  18  111.  App.  418.  af- 
firmed 122  111.  461.  IS  N.  £.  Rep.  145;  Wood- 
bury y.  Dist.  Columbia,  5  Mackey,  127. 

The  exceptions  urged  to  the  judgment  pro- 
nounced by  the  trial  court  we  find  untenable. 
It  is  therefore  affirmed  conditionally  as  in- 
doraed  hereon  by  the  court;  that  ia,  on  con- 
dition that  the  plaintiff  remit  85,000  of  the 
judgment  witliinSOdays,  otherwise  the  cause 
will  be  reversed  and  remanded  because  of  ex- 
cessive damages.  All  concur  except  as  to  the 
remarks  on  the  question  of  ezcesaive  dam- 
ages. 

Williams  v.  Brownlke. 

iauprtms  Court  qf  AfiMourL    June  18, 18B0.) 

MoBTOAeaa— MaBom— FoBsouMUBa— Swufp 

Lacts. 

1.  Where  one  who  tias  pnrobased  swamp  land 
from  a  oounty  goes  into  poisesston,  and  exeoutes  a 
mortgagethereon  to  secure  school  money  borrowed 
from  tm  county  In  order  to  pay  the  purchase  price, 
a  deed  snbseqnently  given  him  by  a  conunissioner 
appointed  by  the  county  to  convey  swamp  lands  to 
those  who  have  paid  the  purchase  money  does  not 
operate  as  a  merger  or  satisfaction  of  the  mort> 
gage. 

a.  In  an  aoUon  by  the  county  to  foreclose  such 
mortgage,  failure  to  bring  in  as  defendant  a  credit- 
or whose  debt  is  secured  by  a  subseqnent  deed  of 
trast  on  the  land  can  have  no  other  effect  than  to 
allow  those  claiming  through  a  sale  under  that 
deed  to  redeem  from  the  foreclosure. 

8.  In  a  deed  from  the  county  for  such  land 
after  the  foredosnre,  a  recital  that  the  grantee 
ttierein  had  become  the  purchaser  and  pidd  the 
price  in  full,  with  interest^  does  not  tend  to  show 
that  the  land  was  sold  to  him  privately,  but  is  con- 
sistent with  a  public  sale,  as  required  by  Rev.  BL 
Ho.  1879,  I711& 

Appeal  from  circuit  court,  Livingston 
county;  Jaues  M.  Davis,  Judge. 

8.  P.  Huston  and  H.  Lander,  for  appel- 
lant.   B,  a.  Stephens,  for  respondent. 

Blaok.  J.  This  is  an  action  of  ejectment 
to  recover  120  acres  of  land  in  Linn  county. 
The  defendant  claims  no  interest  in  40  acres 
cf  the  land  sued  for.  so  that  the  controversy 
is  over  80  acres.  The  case  was  tried  in  Liv- 
ingston county  on  a  change  of  venue,  and 
without  a  jury.    Defendant  appealed. 

The  evidence  discloses  these  facts:  The 
land  was  a  part  of  the  swamp  land  belonging 
to  and  duly  conveyed  to  Linn  county.  In 
1856  the  county  sold  the  same  to  James  Pace, 
but  made  no  deed  to  him  at  that  time,  though 
be  took  possession.  To  pay  the  balance  of 
the  purchase  price.  Face  borrowed  school 
moneys  from  the  county,  and  to  secure  the 
payment  thereof  executed  to  the  county  a 
mortgage  on  the  land,  dated  the  6th  March, 
1871.  The  county,  by  its  commissioner, 
Oeorge  N.  Martin,  conveyed  the  land  lo  Pace 
by  a  deed  dated  11th  July,  1876.  This  deed 
contains  a  reeital  that  Martin  was  appointed 
commissioner  by  an  order  of  the  county 
court,  made  at  its  February  term,  1871,  to 


convey  swamp  and  overflowed  lands  to  the 
purchasers  upon  payment  of  the  purchase 
money;  that  James  Pace  purchased  the  land 
in  suit  on  the  25th  February,  1876,  at  the 
price  of  $246;  and  that  be  had  paid  the  pur- 
chase price.  As  before  stated,  this  deeid  is 
dated  11th  July,  1876.  After  the  date  of  the 
mortgage,  and  before  the  date  of  the  com- 
missioner's deed,  namely,  on  the  9tb  Aa- 
gust.  1878.  Face  executed  a  deed  of  trust 
on  the  property  to  secure  s  debt  owing  bjr 
him  to  Thomas  D.  Price,  and  the  defendant, 
Brownlee.  became  the  purchaser  at  a  sale 
made  under  this  deed  of  trust  in  1881.  In 
1879  the  county  commenced  a  suit  in  tbeoiiv 
cult  court  to  foreclose  the  mortgage  executed 
lo  it  by  Pace,  dated  6th  March,  1871.  and 
such  proceedings  were  had  that  the  mortgage 
was  foreclosed.  The  county  became  ttie  pur> 
chaser  at  the  sale  made  under  the  decree  of 
foreclosure,  and  received  a  deed  dated  the 
10th  June.  1880.  The  county,  by  B.  A. 
Jones,  commissioner,  conveyed  the  property 
to  Thomas  B.  Beckett  by  a  deed  dated  May 
16,  1881,  and  Beckett  conveyed  to  plaintiff 
by  a  deed  dated  Sd  February,  1884.  Pace 
testified  that  be  purchased  the  land  in  18.56; 
took  possession  and  paid  interest  on  bis  notes 
given  for  the  purchase  price;  that  to  pay 
these  notes  he  borrowed  the  school  money 
and  executed  his  mortgage  to  the  county. 
The  evidence  of  Commissioner  Martin  is  that 
Pace  paid  for  the  land  out  of  the  school 
moneys  borrowed  from  the  county,  and  he 
says  he  does  not  know  what  caused  the  delay 
in  the  execution  of  the  deed  to  Pace;  that  the 
land  was  sold  to  Face  before  be  went  into 
office  as  county  clerk,  which  was  in  1871. 
From  this  evidence  of  Pace  and  Martin,  it  is 
perfectly  clear  that  the  recital  in  the  deed 
made  by  Martin  as  commissioner,  that  the 
land  was  sold  to  Face  on  the  25th  February, 
1876.  is  a  mistake,  and  it  is  also  clear  that 
the  sale  occurred  back  in  1856.  The  county, 
it  will  be  seen,  held  a  mortgage  from  James 
Pace,  dated  the  6th  March,  1871,  securing 
school  money  loaned  him,  and  on  the  11th 
July,  1876,  the  county,  by  Commissioner 
Martin,  conveyed  the  land  to  Face.  The 
claim  of  the  defendant  is  that  the  commis- 
sioner's deed  either  merged  the  whole  title  in 
James  Pace,  or  must  be  held  to  operate  as  a 
satisfaction  of  the  mortgage.  There  is  no 
basis  for  either  claim.  This  is  not  a  case 
where  the  mortgagor,  or  one  claiming  under 
him.  conveys  the  property  to  the  mortgagee 
in  payment  of  the  mortgage  debt.  A  mer- 
ger takes  place  in  such  cases,  unless  there  is 
an  intervening  interest  outstanding  in  a 
third  person.  Collins  v.  Stocking,  98  Mo. 
290,  11  S.  W.  Rep.  750.  But,  as  just  stated, 
this  is  not  such  a  case.  Here  the  mortgage 
to  the  county  shows  upon  its  face  that  it  was 
given  to  secure  the  payment  of  school  moneys 
borrowed  by  Face  from  the  county.  The 
commissioner's  deed  shows  on  its  face  that 
it  was  made  pursuant  to  a  sale  to,  and 
the  payment  of  the  purchase  price  by.  Pace. 
The  commissioner  had  no  power  to  assign  or 
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transfer  tbe  school  mortgnge,  nor  did  he  hare 
anything  to  do  with  it.  The  deed  made  by 
him  simply  perfected  tbe  title  in  Face,  8al>. 
ject  to  the  mortgage.  On  the  face  of  these 
deeds,  there  can  be  no  merger  or  satisfaction 
of  the  mortgage.  Tbe  powers  of  the  commis- 
sioner are  set  forth  in  the  deed  made  by  him, 
and  from  these  it  will  be  seen  that  he  simply 
undertook  to  convey  the  land  to  Pace  because 
the  latter  had  paid  the  purchase  price. 

But,  when  we  come  to  look  at  the  transao 
tion  in  tbe  light  of  the  other  evidence,  there 
is  nothing  whatever  upon  which  to  found  a 
claim  of  merger  or  satisfaction  of  the  mort- 
gage. Face  purchased  the  land  in  1856.  In 
1871  be  borrowed  the  scliool  money  to  par 
the  purchase  price,  and  then  gave  the  mort- 
gage. A  deed  should  have  been  made  to 
him  at  that  time,  but  the  delay  cannot  prej- 
udice the  county.  There  was,  it  is  true,  no 
record  evidence  introduced  of  the  sale  to 
Pace,  save  the  recital  in  the  deed  to  him ;  bat 
It  was  competent  for  him  to  state  under  what 
claim  he  went  into  possession,  and  the  further 
proof  is  that  there  were  no  sales  made  of 
swamp  lands  after  1871.  Thomas  D.  Price, 
tbe  beneficiary  in  the  second  deed  of  trust 
executed  by  Pace,  was  not  made  a  defendant 
in  the  suit  prosecuted  by  the  county  to  fore- 
close the  first  or  school  mortgage.  It  is  pos- 
sible that  the  failure  to  make  Price  a  party 
would  allow  those  claiming  under  his  deed 
of  trust  to  redeem,  but  the  failure  to  make 
him  a  party  can  have  no  other  effect  It  con- 
stitutes no  defense  to  this  action  of  eject- 
ment. 

Tiie  remaining  question  is  as  to  the  validi- 
ty of  tiie  deed  from  B.  A.  Jones,  commis- 
sioner, to  Thomas  B.  Beckett,  dated  16th 
May,  1881.  Tbe  objection  made  to  this  deed 
is  that  it  shows  a  sale  of  the  land  at  private 
sale,  whereas  the  sale  should  have  been  a 
public  one.  The  land  was  first  sold  and  con- 
veyed under  tbe  swamp-land  laws  to  Face. 
He  then  mortgaged  it  to  the  county  to  secure 
tbe  loan  from  the  school  fund,  and  the  coun- 
ty acquired  title  under  a  foreclosure  of  this 
mortgage.  There  is  therefore  much  to  be 
said  in  favor  of  the  proposition  that  a  resale 
should  l>e  made  under  section  7115,  Rev.  St. 
1879.  Under  that  section  the  lands  thus  pur- 
chased may  be  resold  "in  such  manner,  and 
on  such  terms,  at  public  sale,  as  said  court 
may  deem  best  for  the  Interest  of  said  school 
or  schools."  Recitals  in  the  deed  show  that 
the  county  court  at  its  March  term,  IStil, 
made  an  order  appointing  Jones  commis- 
sioner to  convey  the  land  to  Beckett  upon  tbe 
payment  in  full  of  the  purchase  money,  with 
all  interest  that  may  l>e  due  thereon,  to  the 
treasurer,  and  that  Beckett  became  the  pur- 
cbaserof  the  land,  and  had  paid  the  purchase 
price,  with  all  tbe  interest  due  thereon. 
There  is  nothing  in  the  deed  which  shows, 
or  tends  to  show,  that  the  land  was  sold  at 
private  sale.  The  recitals  lead  to  tbe  con- 
clusion that  the  land  bad  been  before  sold, 
and  the  coinmissioner  was  appointed  to  make 
a  deed  npon  the  payment  of  the  purchase  price. 


Tbe  deed  and  all  of  its  recttalB  are  perfectly 
consistent  witb  the  fact  that  tbe  land  had 
been  sold  at  a  public  sale.  No  other  evidence- 
was  offered  on  tbe  subject,  and  tbe  objection, 
was  properly  overruled.  The  court  might 
well  have  instructed,  on  tbe  case  presented, 
that  the  judgment  should  be  for  the  plaintiff, 
and,  this  being  so,  it  is  useless  to  consider 
the  instructions  in  detail.  Tbe  jadgmeut  is- 
afflrmed.    All  concur. 


Caffee  v.  Smith. 
(Supreme  Court  of  Missouri.    Jnna  10, 1990.) 

FRA.DDDI.Ein  CONTXTANCSa — PSIOS  EQDJTIKS. 

Where  a  son  agrees  to  convey  a  tract  of  land. 
to  his  father  in  consideration  of  tbe  father's  buy- 
ing a  lot  and  building  a  house  for  him  in  a  neigh- 
boring town,  and  the  father  performs  his  part  of 
the  contract,  he  has  such  an  equity  in  tbe  tract, 
agreed  to  be  conveyed  as  cannot  be  divested  by 
a  sale  of  the  land  nnder  ezeontion  at  the  suit  of  a. 
creditor  of  the  son,  whose  debt  was  contracted 
after  the  maUnf  of  the  agreement,  at  wUcb  time 
the  son  had  no  debts. 

Appeal  from  circuit  court,  Jasper  county; 
M.  G.  MoOkeoor,  Judge. 

This  is  a  proceeding  in  equity,  brought  to- 
set  aside,  as  fraudulent  as  against  creditors, 
a  deed  to  real  estate  situate  in  Jasper  county, 
executed  February  6,  1885.  by  B.  B.  Smith 
to  his  father,  Santord  M.  Smith.  Tbe  facts 
developed  on  the  trial  in  the  court  below 
were  substantially  as  follows:  In  June,  1882, 
the  land  in  question  was  owned  by  B.  R. 
Smith,  he  having  acquired  the  same  from  hia 
mother.  Said  R.  R.  Smith,  being  desirous 
to  move  to  town,  and  engage  in  tbe  practice 
of  bis  profession,  sold  tbe  land  to  bis  father, 
Sanford  M.  Smith,  for  $700,  which  he  waa 
to  pay  by  buying  a  lot  in  Sarcoxie,  and  build- 
ing a  house  on  it.  for  his  son.  This  defend- 
ant did,  and  had  the  lot  conveyed  to  his  son. 
By  the  terms  of  this  agreement  the  defendant 
was  tb,  and  did,  in  July,  1882,  enter  into  full 
possession  of  said  land,  and  has  ever  8inc» 
been  in  the  open,  notorious,  peaceable,  ad- 
verse, exclusive,  and  continuous  possession 
thereof,  claiming  and  using  the  same  as  bis 
own,  etc.  At  tbe  time  the  defendant  and 
his  son  entered  into  the  agreement  to  sell  the 
land  to  the  defendant,  said  R.  R.  Smith  waa- 
ont  of  debt,  and  there  is  no  pretense  that  in- 
solvency or  fraudulent  intent  on  the  part  of  the 
defendant  or  bis  son,  R.  R.  Smith,  existed  ia 
June,  1882,  at  the  time  the  contract  of  sale 
was  made.  In  pursuance  of  this  agreement, 
the  said  R.  B.  Smith,  by  his  deed  dated  Feb- 
ruary 6,  1885,  conveyed  this  land  to  the  de- 
fendant. He  did  not  call  on  bis  son  for  a 
deed  before,  l>ecau8e  be  had  oonildence  in 
him,  and  believed  that  he  would  comply  witb 
his  agreement  when  called  on.  On  the  5th 
of  March,  1885,  A.  H.  Caffee  &  Co.  instituted 
an  action  in  tbe  Jasper  circuit  court  against 
B.  B.  Smith  on  an  account  of  goods  sold  him 
during  the  years  1883  and  1884,  and.  in  Oc- 
tober following,  recovered  judgment  thereon 
for  $269.  An  execution  was  issued  on  this 
judgment,  and  the  land  sold  as  the  property 
of  R.  R.  Smith,  and  purchased  by  the  ^ain- 
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tiff  for  $25.  The  defendHnt  had  no  knowl- 
edge of  the  existence  of  A.  H.  Caffee  &  Co.'s 
debt  until  suit  whs  brought  on  it.  On  the 
trial,  the  court,  after  hearing  the  evidence  in 
the  caase,  found  for  the  defendant,  and  dis- 
missed the  bill. 

Flanigan  <£  Booth,  for  appellant.  W. 
If.  Pkelpa  and  B.  O.  Broum,  for  respondent. 

Shekwood,  J.,  {after  atating  the  /aot$  a$ 
above.)  The  defendant,  being  placed  In  pos- 
session of  the  premises  in  question  by  B.  B. 
Smith,  his  son,  in  accordance  with  a  valid 
parol  agreement,  made  upon  a  valuable  con- 
sideration, and  at  a  time  when  B.  B.  Smith 
was  not  in  debt,  and  having  performed  that 
agreement,  be  acquired  such  an  equity  in  the 
premises  as  would  have  warranted  speoiflo 
performance  against  the  son,  and  in  favor  of 
the  father.  Wat.  Spec.  Perf.  §§  270, 272, 274- 
276;  Fry,  Spec.  Perf.  180. 181;  2  Story,  Eq. 
Jur.  ( 13th  £d.)  76,  77.  The  fact  that  the  son 
afterwards  became  indebted  to  plaintiff  cuts 
no  figure  in  the  case,  as  the  equity  of  tlie  fa- 
ther became  vested,  and  the  subsequently  ac- 
quired right  of  the  creditor  could  not  divest 
the  equity  of  the  father.  That  was  beyond 
the  reach  of  the  creditor;  and  the  sou,  in  mak- 
ing the  deed  to  the  father  in  1885,  only  did 
without  suit  what  a  court  of  equity  would 
have  compelled  with  suit.  This  view  is  fully 
illustrated  in  Dozler  v.  Matson,  94  Mo.  328, 
7  S.  W.  Rep.  268;  and  Payne  v.  Twyman,  68 
Mo.  389;  Parlis  v.  Bank,  97  Mrf.  130,  H  S.  W. 
Bep.  41.  Therefore  judgment  aOlruied.  All 
concur. 


State  v.  Miller. 
(Supreme  Court  of  MissourL    June  flD,  1800.) 
For  majority  opinion,  see  ante,  832. 

Black,  J.,  (dissenting.)  I  dissent  from 
the  opinion  filed  in  this  case,  anc  shall  only 
speak  of  two  matters,  and  of  these  only  b^ 
cause  the  facts  are  not  fully  stated.  Ck>ncede 
that  the  court  erred  in  refusing  permission 
to  the  defendant  to  interrogate  Mortimer  as 
to  whether  he  had  not  been  in  the  peniten- 
tiary two  or  three  times,  still  no  complaint 
was  made  of  this  ruling  in  the  motion  for  a 
new  trial,  and  the  error  is  therefore  not  be- 
fore us  for  review.  The  defendant  did  com- 
plain, in  bis  motion  for  a  new  trial,  that 
the  court  permitted  incompetent  witness- 
es to  testify,  and  that  the  court  admitted 
illegal  evidence  offered  by  the  state;  but 
be  made  no  complaint  whatever  that  the 
court  excluded  evidence  offered  by  him- 
self. The  evidence  excluded  was  of  no  val- 
ue except  as  affecting  the  credit  to  be  given 
to  the  witness.  It  was,  in  substance  and  ef- 
fect, evidence  offered  by  the  defendant,  and, 
as  exdasion  of  evidence  offered  by  him  was 
not  made  a  ground  for  a  new  trial,  the  error 
in  excluding  it  should  not  be  considered  in 
this  court.  I  do  not  understand  the  opinion 
before  filed  in  this  case  to  hold  that  .Mortimer 
was  an  incompetent  witness.  He  was  cer- 
tainly competent  to  testify  on  t>ehalf  of  the 


state;  for  he  was  not  a  party  to  this  record. 
Besides  this,  he  entered  a  plea  of  goilty  be> 
fore  he  was  called  as  a  witness.  It  seems  to 
be  held  that  his  evidence  should  have  been 
excluded  on  the  ground  that  he  had  made  a 
corrupt  contract  with  the  state.  The  evi- 
dence of  such  a  contract,  if  any  there  is,  is 
that  elicited  from  Mortimer  on  cross-exami- 
nation, and  that  is  this:  "Question.  You 
were  indicted  for  this  murder,  were  you  not, 
Q«oi^?  Answer.  Yes,  sir.  Q.  You  nego- 
tiated with  the  state  to  testify,  and  they  agreed 
to  let  you  off  from  that  indictment  by  a  pies 
of  murder  in  the  second  degree?  A.  Yes, 
sir.  Q.  That  was  an  arrangement  between 
you  and  the  state?  A.  Yes,  sir.  Q.  You 
axe  indicted  for  several  other  offenses,  are 
younot,  in  thiscoart?  A.  Yes,  sir.  Q.  Did 
they  agree  to  let  you  off  from  those?  A. 
Yes,  sir.  Q.  Let  you  off  free  from  these  in- 
dictments, and  take  a  plea  of  murder  in  the 
second  degree.  If  yon  would  testify  against 
Miller?  A.  Yes,  sir.  Q.  And  that  arrange- 
ment was  made  this  afternoon,  in  the  court* 
house,  was  it?  A.  Yes,  sir. "  1  fail  to  di»> 
cover  anything  in  this  evidence  which  shows, 
or  has  the  least  tendency  to  show,  that  the 
agreement  was  that  the  witness  should  tes- 
tify to  anything  other  than  the  trntb,  the 
whole  truth,  and  nothing  but  the  truth.  In 
my  judgment,  a  conclusion  that  this  witness 
was  not  to  make  a  full  and  complete  disclos- 
ure is  simply  a  play  upon  the  words  "nego- 
tiate" and  "testify  against  Miller," — words 
which  were  put  Into  the  mouth  of  the  wit- 
ness by  counsel  who  cross-examined  him. 
This  is  but  the  ordinary  case  of  an  accom- 
plice testifying  against  a  confederate  in  tlie 
commission  of  a  crime,  and  it  is  to  be  hoped 
the  time  has  not  arrived  in  the  criminal 
jurisprudence  of  this  state  when  such  evi- 
dence is  to  be  excluded.  There  is  certainly 
nothing  in  the  extracts  made  from  Bishop 
and  Blackstone  which  gives  any  support  to 
the  proposition.  There  can  be  no  doubt  but 
these  two  men,  defendant  and  Mortimer,  mur- 
dered old  man  Apgar,  and  I  see  no  error  in 
the  record  before  us,  and  the  judgment  shonld 
be  afl9rmed. 


Martin  et  a/.  «.  Batoliff  at  at. 

(Supreme  Court  of  Missouri.  June  10, 1890.) 
M0RTOA.OB8 — Red'emptio:; — ^Dbcbee. 
In  a  suit  to  redeem  from  the  foreclosure  of 
■  mortgage,  a  decree  allowing  redemption  by  pay- 
ing a  specified  sum  by  •  given  date,  and  proviaing 
tbat  on  failure  to  make  payment  within  the  given 
time  the  mortgage  shall  stand  foreclosed.  Is  not 
erroneous,  in  that  it  does  not  direct  a  sale  on  fail- 
ure to  redeem,  where  plaintiffs  In  their  petitloa 
did  not  ask  such  sale,  and  did  not,  by  motion  or 
otherwise,  ask  the  court  to  modify  the  decree  in 
that  respect. 

Error  to  circuit  court,  Henry  county;  £. 
L.  Edwabds,  Judge. 

A.  W.  Anthony  and  Jas.  A.  Spurloek,  for 
plaintiffs  in  error.  B.  B.  Richardson  and 
Braffen  &  Williams,  for  defendants  in  error. 

Black,  J.  On  the  20th  August,  1859, 
Jeremiah  BatcliS  mortgaged  520  acres  of 
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land  in  Morgan  county  to  John  A..  Powell, 
to  secure  a  debt  of  92,959.  BatclifF  died  In 
1863,  and  in  1865  Powers,  acting  by  an 
agent,  sold  the  land  under  a  power  of  sale  in 
the  mortgage.  lu  1880,  15  years  after  the 
sale,  the  pl^ntiffa,  who  are  heirs  of  Ratclifl, 
brought  this  suit  to  redeem.  There  are  a 
great  number  of  defendants  who  have  par^ 
chased  parcels  of  the  property  from  the  per- 
sons who  purchased  at  the  mortgagee's  sale. 
It  is  said  there  is  a  small  village  on  a  part  of 
the  land,  but  the  record  furnishes  only  an  in- 
timation of  the  tact.  Xhe  court  made  an  in- 
terlocutory decree  to  the  effect  that  piaintifEs 
were  entitled  to  redeem,  and  appointed  a  ref- 
eree to  state  an  account.  Upon  the  incoming 
of  the  referee's  report  the  court  made  a  de- 
cree that  plaintiffs  be  allowed  to  redeem  by 
paying  into  court  the  sum  of  $16,849  on  or 
before  a  given  date,  and,  if  payment  should 
not  be  made  by  that  time,  then  the  mortgage 
should  stand  foreclosed.  Plaintiffs  filed  ex- 
ceptions  to  the  referee's  report,  a  motion  for 
new  trial,  and  a  motion  in  arrest,  all  of  which 
were  overruled.  They  then  sued  out  this 
writ  of  error.  The  evidence  is  not  preserved. 
In  short,  there  is  no  bill  of  exceptions  ia  the 
record. 

The  court,  by  the  interlocutory  decree,  di- 
rected the  referee  to  charge  the  plaintiffs  with 
the  value  of  the  improvements  placed  upon 
the  property  by  the  defendants,  and  to  charge 
defendants  with  rents,  not  including  rents 
upon  the  improvements  made  by  them. 
Plaintiffs  object  that  by  this  statement  of  the 
account  they  are  improved  out  of  their  prop- 
erty. It  is  tu  be  observed,  in  the  flrst  place, 
that  no  objection  was  made  to  the  order  for 
an  accounting.  Again,  the  plaintiffs  having 
filed  no  bill  of  exceptions,  the  exceptions  to 
the  referee's  report  and  the  motion  for  a  new 
trial  are  no  part  of  the  record .  The  questions 
wbicli  the  plaintiffs  seek  to  raise  are  therefore 
not  fairly  before  us.  But,  aside  from  this, 
we  see  no  error  in  the  directions  as  to  the  ac- 
oonnting.  As  we  understand  this  very  im- 
perfect record,  the  deeds  executed  by  the 
mortgagee  do  not  disclose  the  fact  that  he 
made  the  sale  by  an  agent  The  Qnding  of 
the  court  is  that  the  defendants  purchased  in 
good  faitb,  believing  that  they  acquired  a 
perfect  title.  The  character  of  the  improv- 
ments  is  not  disclosed  .by  the  record,  yet  the 
amount  which  the  plaintiffs  were  required  to 
pay,  in  order  to  redeem,  leads  to  the  conclu- 
sion that  the  improvements  are  far  in  excess 
of  any  ordinary  use  of  the  land  for  farming 
purposes.  The  improvements  may  have  been 
In  excess  of  those  for  which  a  mortgagee  in 
possession  is  ordinarily  allowed  compensation. 
Bot,  so  far  as  an  accounting  is  concerned, 
the  defendants  do  not  stand  in  the  exact  at- 
titude of  one  in  possession  as  an  avowed 
mortgagee.  Having  purchased  in  good  faitb 
ander  the  belief  that  they  acquired  a  perfect 
title,  they  are  entitled  to  the  full  value  of  the 
Improvements,  though  they  may  exceed  those 
which  a  mortgrtgee  in  possession  is  ordinarily 
Justified  in  making.    2  Story,  £q.  Jur.  (13th 


Ed.)  g  1287;  Mickles  v.  DOlaye,  17  HT.  Y.  80. 
The  doctrine  embodied  in  the  expression  that 
a  mortgagor  cannot  be  improved  out  of  his  es- 
tate has  no  application  to  a  case  like  the  one 
in  hand.  The  defendants  were  not  entitled 
to  have,  and  were  not  allowed.  Interest  on 
moneys  invested  in  the  improvements;  and, 
on  the  other  hand,  they  should  not  be 
charged  with  rents  on  the  improvements  noade 
by  them. 

A  further  point  is  made  that  the  decree  is 
illegal  because  it  amounts  to  a  strict  fore- 
closure. It  does  not  provide  for  a  sule,  but 
says,  if  the  amount  required  to  be  paid  by 
way  of  redemption  is  not  paid  within  the  timt, 
named,  then  the  mortgage  shall  stand  fore- 
closed. Such  a  decree  is.  in  effect,  the  same 
as  one  providing  that,  if  the  money  is  not  paid 
within  the  specified  time,  then  the  bill  shall  be 
dismissed  at  the  costs  of  the  plaintiffs;  for 
it  seems  that  a  decree  in  the  latter  form,  fol- 
lowed by  8  dismissal,  will  operate  as  a  fore- 
closure. 2  Jones,  Mortg.  (4th  Ed.)  §  1108. 
Bollinger  t.  Chouteau,  20  Mo.  89,  was  a  suit 
brongbt  by  the  heirs  of  a  mortgagor  to  redeem. 
In  that  case  there  had  been  an  invalid  fore- 
closure sale,  and  this  court  directed  the  trial 
court  to  enter  up  a  decree  Just  like  the  one 
now  in  question.  Davis  v.  Holmes,  55  Mo. 
850,  was  a  suit  to  set  aside  a  sale  of  land  made 
under  a  mortgage,  and  for  leave  to  redeem. 
The  decree  provided  tliat,  if  the  plaintiff  did 
not  redeem  wjthin  a  specified  time,  then  the 
equity  of  redemption  should  be  sold.  The  de- 
fendant objected  that  there  should  have 
been  a  strict  foreclosure,  but  this  court  over- 
ruled the  objection,  and  held  that  the  order 
should  have  been  to  sell  the  land,  and  not 
simply  the  equity  of  redemption.  It  was  then 
said  that  a  strict  foreclosure  is  a  novelty  in 
proceedings  on  mortgages  in  this  state.  To 
the  same  effect  is  the  recent  case  of  O'Fallon 
T.  Clopton,  89  Mo.  285, 1 S.  W.  Sep.  302,  where 
the  question  arose  on  the  defendant's  answer 
asking  that  a  sale  made  under  a  deed  of  trust 
be  set  aside.  Jones  says  the  form  of  tbe 
judgment  ordinarily  is  that  the  plaintiff  may 
redeem  upon  paying  the  amount  found  due 
on  the  mortgage  within  a  specified  time,  to- 
gether with  costs;  and  that  upon  his  doing 
so  the  defendant  shall  discharge  the  mort- 
gage, and  deliver  up  the  mortgaged  premises; 
and  that  upon  default  of  such  payment  the 
complaint  be  dismissed,  with  costs.  2  Jones, 
Mortg.  (4th  Ed.)  §  1106.  Such  is  the  usual 
form  of  the  decree  in  suits  for  the  redemp- 
tion of  a  mortgage.  2  Daniell,  Ch.  Pr.  (5th 
Ed.)  998:  Decker  v.  Patton,  120  HI.  464,  11 
N.  E.  Rep.  897.  In  the  case  last  cited  the 
plaintiff,  as  in  this  one,  sought  to  reverse  a 
decree  in  his  own  favor  because  it  did  not 
provide  for  a  sale  of  the  property.  Said  the 
court:  "Had  this  been  a  bill  to  foreclose  a 
mortgage,  and  had  a  decree  been  rendered 
cutting  off  the  rights  of  parties  in  interest, 
without  a  sale  of  the  mortgaged  premises, 
and  denying  the  redemption  provided  by  the 
statute,  there  might  be  force  in  the  argu- 
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Our  statnte  concerning  mortgages  and 
deeds  of  trust  contemplates  a  sale  of  the 
premises  in  all  suits  brought  to  foreclose  such 
instruments,  and  a  strict  foreclosure  in  any 
such  case  would  be  erroneous  on  its  face. 
There  is  no  donbt  but  theconrt  may,  on  a  pe- 
tition to  redeem,  direct  a  sale  of  the  premises 
in  the  event  the  redemption  money  is  not 
paid  within  the  specified  time.  And  in  such 
cases  the  sale  may  be  ordered,  though  there 
is  no  specific  prayer  therefor,  either  in  the 
petition  or  answer.  But  it  is  a  different 
thing  to  say  that  a  decree  is,  on  its  face,  er- 
roneoas,  and  must  be  reversed,  because  it 
does  not  provide  for  a  sale.  The  plaintiffs 
in  this  case  did  not  ask  for  a  sale  of  the  prop* 
erty  in  their  petition.  They  did  not,  by  mo- 
tion or  otherwise,  ask  the  oonrt  to  modify 
the  decree.  They  have  made  no  showing 
that  8  scale  can  be  of  any  possible  benefit  to 
them.  U  this  deeree  is  reversed,  it  must  be 
npon  the  ground  that  in  all  suits,  where 
there  is  a  decree  permitting  the  plaintiff  to 
redeem,  there  must  be  a  further  order  that. 
In  case  of  default  in  payment  of  the  amount 
found  due,  the  premises  shall  be  sold.  This, 
in  our  Judgment,  is  not  the  law,  for  there  is 
a  wide  distinction  between  a  suit  of  foreclos- 
nre  and  one  brought  to  redeem  from  a  void- 
able foreclosure  sale.  AflSrmed.  All  oon- 
cor. 


Beokb  e.  MissouBi  Fao.  Bt.  Co. 

{Supreme  Court  aj  Jfiuourt    June  80, 1890.) 

Ikfutbd  ITseuGSKOi— Dbatb  bt  Wbohovoi.  Aot 
— ^Damaoes. 

1.  Contributory  negligenoe  of  s  stage-ooaoh 
driver  will  not  be  imputea  to  his  passengers,  and 
thus  defeat  a  recovery  for  Injuries  sustained  by 
fhe  latter  in  s  collision  with  a  train  of  oars. 

3.  In  an  action  for  injury  at  a  railroad  cross- 
ing, It  was  not  error  to  instmct  tlie  jury  that  if 
they  believed  that  the  night  was  danc,  and  that 
the  engine  was  running  26  miles  an  hour  tttrongh 
a  thickly-settled  portion  of  the  country,  wltiiout 
the  head-light  being  lighted,  In  oonsequenoe  of 
which  the  collision  occasioning  the  injury  occur- 
red, they  should  find  for  plaintiff. 

a.  under  Rev.  St.  Mo.  1879,  \  3191,  fixing  the 
amount  of  recovery  for  injuries  resulting  in  death 
"caused  by  the  negligence,  unsklUfulness,  or  crim- 
inal intent  of  any  of&cer,  agent,  servant,  or  em- 
ploye, whilst  running  any  locomotive  or  train  of 
oars, "  at  16,000,  it  was  proper  to  instruct  the  jury 
that,  if  they  found  that  the  injury  resulted  from 
the  failure  to  light  the  head-light  of  the  locomo- 
tive,  they  should  give  the  plaintUf  a  verdlot  for 
•5.000. 

Appeal  from  St.  Louis  circuit  court;  Shsp- 
▲RD  Babolay,  Judge. 

T,  J.  PoTtis  and  Bennett  Pike,  for  appel- 
lant.   A.  JZ.  Taylor,  for  respondent. 

Bbaob,  J.  In  this  action  plaintiff  sues  to 
recover  damages  for  the  death  of  her  hus- 
band, Charles  Becke,  who  was  a  passenger 
in  a  public  stage  or  hack  that  was  struck  by 
a  train  of  defendant  at  a  public  crossing  a 
short  distance  from  Nevada,  Mo.,  theraby 
causing  the  said  coach  to  be  overturned,  and 
the  said  Becke  injured  so  that  he  died  within 
two  days  after  the  collision,  from  such  in- 
juries.   The  plaintiff  had  judgment  for  $6,>  I 


000,  and  the  defendant  appeals.  The  only 
errors  urged  as  grounds  for  reversal  are  npon 
the  instructions.  They  may  all  be  consid- 
ered upon  instructions  1  and  8  griven  for 
plaintiff,  and  instruction  A  refus^  for  the 
defendant: 

"No.  1.  If  yon  find  from  the  evidence  that 
plaintiff  was  the  wife  of  Charles  Becke  when 
be  died ;  and  that  on  January  16, 1886,  said 
Charles  Becke  was  a  passenger  on  a  pnbllo 
stage  or  hack  going  from  Montevallo  to  Ne- 
vada, in  Missouri,  and  had  no  control  over 
the  driver  thereof,  or  of  the  management  of 
said  hack;  and  that  the  hack  in  which  said 
Becke  was  then  such  passenger  was  struck 
on  said  day  by  an  engine  of  defendant  at  the 
crossing  of  the  railroad  and  a  traveled  public 
road  near  Nevada,  Mo.,  and  not  within  any 
city;  and  that  in  consequence  of  said  colli* 
sion  said  Becke  received  injnries  from  wlileb 
he  died  at  Nevada,  Mo.,  on  or  about  January 
18, 1886;  and  If  you  farther  find,  from  the 
evidence,  that  said  collision  directly  resulted 
from  or  was  caused  by  the  omission  of  de- 
fendant's employes  in  charge  of  said  engine 
to  give  any  at  the  signals  mentioned  In  in- 
struction No.  2;  and  that  said  Charles  Becke, 
at  and  prior  to  said  collision,  was  himself  ex- 
ercising ordinary  care  to  avoid  injury  and 
danger,  —  then  yonr  verdict  should  be  for 
plaintifT,  and  you  should  assess  her  damages 
at  the  sum  of  •5,000." 

"No.  8.  If  yon  find,  from  the  evidence,  the 
facts  to  be  as  mentioned  in  instruction  No. 

1,  except  as  to  the  omission  of  signals,  and 
find  on  that  point  that  one  of  the  signals 
mentioned  therein  (and  more  particularly 
described  in  instruction  No.  2)  was  given; 
but  If  you  then  further  find,  from  the  evi- 
dence, that  at  the  time  and  place  of  said  col- 
lision it  was  no  longer  daylight,  but  was 
after  dark,  and  that  there  was  no  head-light 
lit  or  burning  on  said  engine,  and  that  In 
oonseqnence  of  said  omission  said  oollision 
occurred  at  said  crossing, — then  your  verdict 
should  be  for  plaintiff,  and  you  should  then 
assess  her  damages  at  the  sum  of  95,000.  that 
being  the  measure  of  damages  fixed  by  the 
statute  in  this  case  in  the  event  you  find  for 
the  plaintiff  under  these  Instructions  and  the 
evidence  before  you." 

"A.  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  on  the 
19th  day  of  January,  1886,  one  Hanley  was 
driving  a  hack  from  Montevallo  to  Nevada, 
and  that  he  had  driven  that  hack  from  Ne- 
vada to  Montevallo  and  back  six  days  each 
week  for  one-third  of  the  time  since  the  1st 
of  December,  1885,  and  had  known  the  road 
ever  since  the  railroad  was  built  for  four  or 
five  years,  and  had  been  over  it  often  during 
that  time,  and  knew  said  public  road  on 
which  he  was  traveling  crossed  the  defend- 
ant's railroad  at  a  point  from  a  mile  to  a  mile 
to  a  mile  and  a  quarter  south-east  of  the  town 
of  Nevada  In  open  prairie  land,  where  the 
railroad  train  could  be  seen  from  half  a  mile  to 
a  mile  and  a  quarter  l>efore  the  train  reached 
said  crossing,  and  that  said  train  could  liave 
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been  seen  or  beard  by  said  Hanley  for  a  dis- 
tanceof  thirty  rods  or  more  before  he  reached 
the  crossing  if  he  had  loolted  in  the  direction 
of  ttie  train,  or  could  have  been  beard  by  him 
If  be  had  listened  carefully,  or  if  it  was  after 
dark  in  the  evening,  from  6:10  to  6:25 
o'clock  F.  M.,  and  said  Hanley  had  stopped 
and  carefully  looked  and  attentively  listened, 
that  he  could  have  seen  or  heard  the  train, 
and  that  said  Hanley  knew  it  was  about  train 
time,  and,  notwithstanding,  said  Hanley 
drove  his  team  and  hack  onto  the  railroad 
crossing  without  stopping  and  carefully  look- 
ing and  attentively  listening,  and  plaintiCF's 
deceased  husband  was  iajur^  in  consequence 
thereof,  either  by  the  train,  or  by  reason  of 
the  team  running  away,  upsetting  the  hack, 
and  dragging  deceased,  or  otherwise,  the  d»- 
fendant  is  not  liable  for  any  injury  so  done, 
and  the  jury  should  find  their  verdict  for  de- 
fendant, whether  the  whistle  was  sounded, 
the  bell  was  rung,  or  the  bead-light  was  lit 
or  not." 

1.  It  is  contended  by  counsel  for  the  de- 
fendant that  the  court  committed  error  in 
refusing  to  instruct  the  jury  that  the  plain- 
ti£[  could  not  recover  if  the  driver  of  the 
hack  in  which  her  husband  was  a  passenger 
was  guilty  of  negligence  which  contributed 
to  the  Injuries  which  resulted  in  bis  death, 
and  that  the  doctrine  laid  down  in  Thoro- 
good  v.  Bryan,  65  E.  C.  L.  115,— tliat  a  pas- 
senger upon  the  vehicle  of  a  common  carrier 
wlio  sustHins  an  injury  which  is  the  result  of 
the  concurrent  negligence  of  those  in  charge 
of  such  vehicle  and  third  persons  is  so  identi- 
fled  with  the  former  as  to  be  chargeable  with 
their  negligence  In  an  action  against  the  lat- 
ter, and  therefore  only  entitled  to  recover 
damages  from  his  carrier, — should  govern 
the  oase.  This  doctrine,  from  the  time  it 
was  first  announced  in  Thorogood  v.  Bryan, 
in  1849,  though  afterwards  followed  by  the 
English  courts  for  a  time,  (Armstrong  v. 
Bail  way  Co.,  L.  B.  10  Exch.  47,)  was  con- 
tiBually  subjected  to  adverse  comment  and 
criticism,  until  recently,  in  the  case  of  The 
Bemina,  (Jan.  24,  1887.)  12  Frob.  Div.  58, 
tb9  whole  question  was  re-examined,  and 
the  authorities,  English  and  American,  re- 
viewed by  the  court  of  appeals  of  England, 
and  the  doctrine  condemned;  and  Thorogood 
T.  Bryan,  and  the  oases  that  followed  it,  can- 
not any  longer  t>e  considered  authority  even 
in  England.  Lord  Esher,  M.  B.,  thus  sums 
up  in  tlie  Beniina  Case:  "After  having  thus 
laboriously  inquired  into  the  matter,  and 
Laving  considered  .the  case  of  Tliorogood  y. 
Bryan,  we  cannot  see  any  principle  upon 
which  it  can  be  supported,  and  we  think 
that  with  the  exception  of  the  weighty  ob- 
servation of  Lord  Bbamwell,  though  that 
does  not  seem  to  be  a  final  view,  the  prepon- 
derance of  judicial  and  professional  opinion 
in  England  is  against  it,  and  that  the  weight 
of  judicial  opinion  in  America  is  also  against 
it.  We  are  of  opinion  that  the  proposition 
maintained  in  it  is  essentially  unjust,  and 
inuousistent  with  other  recognized  proposi^ 


tions  of  law.    As  to  the  propriety  of  dealing 
with  it  at  this  time  in  a  court  of  appeal,  it  ia 
a  case  which  from  the  time  of  its  publication 
has  been  constantly  criticised.    No  one  can 
have  gone  into    *    *    *    an  omnibus,  rail- 
road, or  ship  on  the  faith  of  the  decision. 
We  therefore  think  that,  now  that  the  ques- 
tion is  for  tiie  first  time  before  an  English 
court  of  appeal,  the  case  of  Thorogood  t. 
Bryan  must  be  overruled."    The  doctrine  of 
Thorogood  v.  Bryan  has  received  the  sano- 
tlon  of  some  American  courts,  notably  in 
Lockbart  v.  Lichtentbaler,  46  Fh.  8t.  151, 
and  others  might  be  cited,  but  it  has  never 
been  generally  recognized  or  followed  in  this 
counfary, — in  fact,  the  great  weight  of  Amer^ 
ican  authority  is  against  it;  and  to  this  con- 
clusion the  supreme  court  of  the  United 
States  arrived  in  the  recent  case  of  Little  v. 
Hackett,  116  U.  8.  366,  6  Sup.  Ct.  Bep.  891, 
after  a  thorough  consideration  of  the  subjeot 
and  a  review  of  the  American  authorities. 
That  it  is  unsound  in  principle,  and  against 
the  weight  of   authority,  is  amply  demon- 
strated in  the   following  additional  cases: 
Chapman  v.  Bailroad  Co.,  19  N.  Y.  841; 
Robinson  t.  Railroad  Co.,  66  N.  Y.  11;  Dyer 
v.  Railway  Co..  71  N.  Y.  228;  Bennett  v. 
Bailroad  Co.,  86  N.  J.  Law,  225;  Railroad 
Co.  V.  Steinbrenner,  47    N.  J.  Law,   161; 
Transfer  Co.  v.  Kelly,  86  Ohio  St.  86;  Bail- 
way  Co.  V.  Eadie.  43  Ohio  St.  91,  1  N.  £. 
Rep.  619;  Cuddy  v.  Horn,  46  Mich.  596,  10 
N.  W.  Bep.  32;  Bail  way  Co.  t.  Shacklet, 
105111.  364;  Turnpike  Road  Go.  v.  Stewart, 
2  Mete.  (Ky.)  119;  BaUroad  Co.  y.  Case,  9 
Bush,  728;  Tompkins  v.  Bailroad  Co.,  66 
Cal.  163,  4  Fac  Bep.  1165.    The  quesUon 
has  never  been  passed  upon  in  this  court, 
but,  so  far  as  judicial  opinion  upon  this  sub- 
ject has  been  expressed  by  the  court  of  ap- 
peals, it  has  been  in  harmony  with  the  gen- 
eral current  of  American  authority.    Hunt 
V.  Bailroad  Co.,  14  Mo.  App.  160;  Keitrt 
T.  BaUway  Co.,  28  Mo.  App.  657.    The  re- 
cent and  exhaustive  consideration  which  this 
question  has  received  in  many  of  the  cases 
cited,  renders  unnecessary  any  extended  dis- 
cussion of  the  principle  involved.    It  is  so 
plain  that  to  maintain  the  doctrine  would  be 
to  abrogate  a  well-settled  rule  of  the  common 
law.  which  gives  a  right  of  action  for  an  in- 
jury resulting  directly  from  the  joiut  wrong- 
ful act  ot  two  wrong-doers  against  either  or 
both  of  such  wrong-doers,  and  that  its  efteot 
would  be  to  make  an  innocent  person  an- 
swerable for  the  wrong  act  of  another  over 
whom  he  has  and  exercises  no  control,  and 
who  is  neither  his  servant  nor  bis  agent. 
That   argument   would    seem    nnneoesaary 
(whatever  the  authority  to  the  contrary  may 
have  been)  to  show  that  such  a  doctrine 
ought  not  to  stand.    The  court  committed  no 
error  in  refusing  to  instruct  the  jury  that 
the  contributory  negligence  of  the  driver,  if 
any,  would  defeat  plaintiff's  right  to  recover. 
2.  The  error  complained  of  in  the  third  in- 
struction g^ven  for  plaintiff  is  "tliat  the  court 
therein  assumes,  as  matter  of  law,  that  the 
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failure  to  have  the  head-light  lit  or  burning 
at  the  time  of  the  alleged  collision  was  neg- 
ligence on  the  part  of  the  defendant.  The 
uncontradicted  evidence  in  the  case  was  that 
the  collision  took  place  at  a  public  crossing 
about  a  mile  and  a  quarter  south  of  the  city 
of  Nevada,  on  the  16th  day  of  January,  with- 
in half  a  mile  of  another  crossing  sooth,  about 
6  o'clock  in  the  evening;  that  the  night  was 
dark;  that  the  train  was  a  passenger  train 
from  Joplin,  going  north  to  Kansas  City,  and 
was  running  at  about  25  miles  an  hour. 
The  court  submitted  to  the  jury  the  questioD 
whether  the  head-light  waa  lit  and  burning, 
and  whether  it  was  dark  at  the  time  of  the 
collision;  and  if  It  wasdafk,  and  the  bead- 
light  waa  not  lit  or  burning,  whether  the  col- 
lision occurred  in  consequenee  of  the  omis- 
sion to  have  the  head-light  lit  and  burning. 
All  the  disputed  facts  were  submitted  to  the 
jury.  "The  court  takes  judicial  noticeof  the 
power,  speed,  and  management  of  railroad 
trains  and  of  common  experience."  "Where 
the  facts  are  nndlsputed,  the  question  whether 
they  amount  to  negligence  or  not  may  be  one 
of  law  or  fact."  Pierce,  R.  R.  315.  "We  agree 
tliat  It  is  the  province  of  the  jury  to  •  «  • 
declare  the  law  on  the  facts  as  found.  In 
some  cases  the  question  of  negligence  may  be 
determined  by  the  court  on  the  facts  found  or 
admitted.  •  •  •  Where,  from  the  facts 
found  or  agreed  upon,  the  question  of  negli- 
gence is  one  about  which  reaaonaMe  minds 
may  differ,  it  should  be  left  to  the  jury  to 
make  the  deduction  from  sU  the  circum- 
stances to  determine  the  ultimate  fact. "  Tab- 
ler  v.  Railroad  Co.,  98  Mo.  79,  5  S.  W.  Rep. 
810.  "If,  upon  a  given  state  of  facts,  negli- 
gence can  be  clearly  asserted,  then  the  court 
may  so  declare;  but,  if  reasonable  minds  may 
differ  as  to  the  conclusion  to  be  drawn  from 
the  given  facts,  then  the  question  of  negli- 
gence must  be  determined  from  all  the  sur 
rounding  circumstances.  The  question  of 
negligence  then  becomes  one  of  mingled  law 
and  fact,  and  must  be  determined  by  the 
jury."  Barry  v.  Railroad  Co.,  98  Mo.  62,  11 
8.  W.  Rep.  308.  "If  the  facts  are  such  that 
all  reasonable  men  would  be  likely  to  draw 
from  them  the  same  inferences,  the  question 
of  negligence  is  one  of  law  for  the  court ;  but. 
If  they  might  differ  as  to  the  conclusion,  the 
question  is  one  of  fact  for  the  jury."  Pierce, 
B.  B.  316.  These  q  uotations  from  the  author- 
ities define  as  well  as  may  be  the  limit  upon 
the  power  of  the  court  to  declare  when  an 
act  is  negligent.  Reasonable  minds  might 
well  differ  as  to  whether  a  rnilroad  company 
was  guilty  of  negligence  in  not  having  a 
watchman  stationed  at  a  particular  crossing, 
because  the  stationing  of  watchmen  at  all 
crossings  is  notttie  common  and  usual  means 
of  warning  adopted  by  prudent  railroad  com- 
panies; hence  it  was  error  for  the  court  to 
declare,  as  matter  of  law,  that  the  absence  ef 
such  watchman  was  negligence,  as  was  held 
in  Wolsch  v.  Railroad  Co.,  72  Mo.  451.  But 
it  is  not  possible  that  reasonable  minds  could 
come  to  any  other  conclusiou  than  that  the 


failure  of  those  having  in  cbargea  passenger 
train,  running  through  a  populous  country 
at  the  rate  of  25  miles  an  hour,  approaching 
a  crossing  near  the  suburbs  of  a  city,  in  the 
night-time,  on  a  dark  night,  to  have  the  head- 
light of  the  engine  lighted  and  burning,  was 
an  act  of  negligence.  This  is  a  common  and 
necessary  means  adopted  by  all  railroad  com- 
panies for  the  protection  alike  of  those  right- 
fully on  the  train,  and  on  the. track,  or  ap- 
proaching it,  in  the  night-time.  Ho  engine 
is  constructed  wttboat  such  a  tight,  and  no 
train  Is  run  in  the  night-time  by  any  railroad 
company,  under  any  ocdinary  eircumstanoeB, 
without  having  It  lighted.  This  is  a  fact 
known  to  lall  reasonable  minds  by  common 
experieuce,  and  the  court  committed  no  error 
in  declaring  that  It  was  negligence  if  the  de- 
fendant's servants  failed  to  have  such  light 
lighted  and  burning  at  the  time  of  the  col- 
lision. It  is  the  duty  of  those  approaching  a 
railroad  track  at  a  public  crossing  in  the 
night-time  to  look  that  they  may  see  an  ap- 
proaching train,  and  the  corresponding  duty 
.is  imposed  upon  the  employes  of  the  railroad 
company  to  have  the  light  burning,  t^  means 
of  which  the  approach  of  the  train  may  be 
seen  by  those  whose  duty  it  is  to  look. 

8.  The  last  objeotion  urged  against  the  in- 
structions is  that  the  damages  to  be  assessed 
are  fixed  by  the  court  at  the  sum  of  $5,000. 
There  was  no  error  in  this.  By  statute,  that 
sum  is  fixed  as  the  damages  to  be  given 
"whenever  any  person  shall  die  from  any  in- 
jury resulting  from  or  occasioned  by  the  neg- 
ligence, unskillfulness,  or  criminal  Intent  of 
any  ofilcer,  agent,  servant,  or  employe  whilst 
running,  conducting,  or  managing  any  loco- 
motive, car,  or  train  of  cars."  Rev.  St.  1879, 
§  2121.  The  negligence  in  this  case  was  that 
of  the  employes  of  the  defendant  in  failing  to 
give  the  statutory  signal,  or  in  failing  to  have 
the  head-light  lighted  and  burning.  Either 
was  negligence  of  the  employes  "  whilst  run- 
ning, conducting,  or  managing  any  locomo- 
tive, car,  or  train  of  cars;"  and  in  the  appli- 
cation of  this  section  "it  can  make  no  differ- 
ence whether  the  negligence  resulting  in 
death  is  a  breach  of  a  statutory  or  a  common- 
law  duty."  Grumpley  v.  Railroad  Co.,  98 
Mo.  34,  11  S.  W.  Rep.  244;  King  v.  Railroad 
Co.,  98  Mo.  235,  11  8.  W.  Rep.  563.  Find- 
ing none  of  the  errors  assigned  well  taken, 
the  judgment  is  affirmed.  All  concur,  except 
Babolay,  J.,  not  sitting. 


Ooz  V.  Goz  et  oJ. 

(Supreme  Court  of  ItUiouH.    Jane  10, 1880.) 

Wnj/— PbOBA-TB — DBTISA.VIT  VBL  HOS. 

Under  Rev.  St.  Mo.  §  3980,  providing  that,  in  a 
proceeding  in  the  oircnit  court  to  contest  the  validity 
of  a  will,  the  issue  to  be  tried  is  "whether  the 
writing  produced  be  the  will  of  testator  or  not, " 
where  plaintiff  seeks  to  have  an  order  of  probate 
annulled  because,  though  he  was  the  only  child  of 
testator,  he  is  not  menUoned  therein,  and  this  alle- 
gation was  denied  by  defendants,  a  question  not 
germane  to  the  issue  is  presented,  and  It  is  error 
for  the  circuit  court  to  pass  upon  it.  Overruling 
Kenriolt  v.  Cole,  6X  Mo.  678.^  by  LjOOQIC 
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Appeal  from  circuit  court,  Greene  couuty; 
W.  D.  Hubbard,  Judge. 

Tliis  was  an  action  by  Tliomas  E.  Oox,  tbe 
appellant,  against  John  B.  Cox  etal.,  respond- 
ents, to  set  aside  tbe  decree  probating  the 
yrill  of  J.  B.  Cox,  deceased. 

Boyd  (t  Delaney,  for  appellant.  BiUbt/  ift 
Buokley,  for  respondents. 

BKAOB..J.  On  tbe  2Sd  of  Angnst,  1886, 
the  following  instrument  of  writing,  par- 
porting  to  be  the  last  will  and  teetament  of 
J.  B.  Cox,  deceased,  was  admitted  to  probate 
in  tbe  probate  court  of  Greene  county: 
"Springfield,  Mo.,  Angnst  19tb,  1886.  Enow 
all  men  by  these  presents,  that  I,  J.  B.  Cox, 
of  Springfield,  Mo.,  do  hereby  state  that  I  am 
a  man  of  sonnd  mind,  and  in  the  full  enjoy- 
ment of  my  fall  senses.  I  hereby  bequeath 
to  my  grandchildren  all  my  property  herein- 
after named,  viz.,  namely.  121  feet  upon 
Campbell  street,  196}  feet  deep,  after  all  my 
funeral  expenses  and  debts  are  paid,  the  bal- 
ance to  go  to  the  family;  and  I  further  agree 
to  make  John  Foley  my  legal  executor  of  Uiis, 
my  last  will  and  testament.  J.  B.  Cox.  At- 
test: W.  W.  Smith.  M.  E.  Holuit."  On 
the  11th  day  of  November.  1886,  the  plaintiff 
instituted  this  suit.  His  petition,  after  set- 
ting out  the  probate  of  said  Instrument  by 
the  probate  court,  states  "that  plaintiff, 
Thomas  E.  Cox,  at  the  time  of  the  death  of 
said  John  B.  Oox,  was,  and  now  is,  the  only 
child  of  said  John  B.  Cox;  that  said  order  and 
decree  of  the  probate  court  aforesaid  should  be 
adjudged  null  and  void,  and  said  pretended 
will  rejected,  for  these  reasons:  That  said 
paper  pretending  to  be  the  will  of  said  John 
B.  Cox,  deceased,  is  not  in  fact  such  will,  be- 
cause it  is  not  executed  and  attested  in  man- 
ner and  form  prescribed  by  law;  because 
plaintiff,  who  is  the  only  child  of  said  John 
B.  Cox,  deceased,  is  not  mentioned  in  said 
protended  will.  Plaintiff  further  states  that 
defendants  are  the  pretended  devisees  in  said 
pretended  will,  and  are  the  only  persons  in- 
terested in  the  subject-matter  of  this  proceed- 
ing; that  they  are  both  minors.  Wherefore, 
plaintiff  contests  the  validity  of  said  pretend- 
ed will,  and  prays  the  court  to  set  aside  said 
order  of  said  probate  court,  and  reject  said 
pretended  will,  and  for  other  and  further  re- 
lief." Thedefendants  answered  by  guardian, 
denying  the  allegations  of  the  petition,  except 
that  deceased  was  the  owner  of  the  real  es- 
tate mentioned  In  the  petition,  and  that  he 
willed  the  same  to  the  defendants.  A  jury 
being  waived,  an  issue  was  framed,  "  whether 
the  writing  produced  and  contested  by  peti- 
tioner as  invalid  be  the  will  of  John  B.  Cox, 
deceased,"  the  case  submitted  to  the  court  on 
an  agreed  statement  of  facts,  and  the  evi- 
dence of  the  attesting  witnesses  taken  on  tbe 
probate  in  the  probate  court;  and  the  court 
made  a  finding,  and  rendered  judgment,  as 
follows :  "  And  the  court,  upon  the  evidence, 
finds  that  said  instrument  produced  is  the  will 
of  said  John  B.  Cox,  deceiised ;  that  said  John 
B.  Cox  did  not  die  intestate  as  to  plaintiff; 


and  that  said  contestant,  Thomas  E.  Cox, 
was  sufficiently  named  in  said  will.  It  is 
therefore  considered  by  the  court  that  said 
instrument  is,  and  the  same  is  hereby  de- 
clared to  be,  the  last  will  and  testament  of 
John  B.  Cox,  deceased;  that  plaintiff  take 
nothing,"  etc.;  from  which  judgment  the 
plaintiff  appeals. 

In  a  proceeding  in  the  circuit  court  to  con- 
test the  validity  of  a  will,  or  to  have  a  will 
proved  which  has  been  rejected,  the  statute 
prescribes  the  issue  that  shall  be  tried;  sad 
that  issue  is  "whether  the  writing  produced 
be  the  will  of  the  testator  or  not."  Ber.  St. 
1879,  §  S980.  And  in  such  proceeding  this 
Is  the  only  issue  that  can  be  tendered  or 
tried.  This  was,  and  could  be,  the  only  issue 
tendered  in  the  petition  in  this  case.  The 
field  of  inquiry  upon  this  issue  was  limited  by 
the  speciflo  alle^ion  to  a  single  particular 
wherein  the  instrument  failed  to  be  his  will, 
and  that  was  "that  it  was  not  executed  and 
attested  in  manner  and  form  prescrilied  by 
law."  The  issue  thus  limited  was  folly  met 
when  tbe  will  was  produced,  and  it  was 
shown  that  it  was  signed  by  the  testator,  and 
attested,  as  the  law  required,  by  two  wit- 
nesses, who  subscribed  their  names  thereto 
in  the  presence  of  tbe  testator.  Section  8962. 
The  allegation  in  the  petition  that  "plaintiff 
is  the  only  child  of  the  said  John  B.  Cox,  de- 
ceased, and  is  not  mentioned  in  the  will," 
was  not  germane  to  the  issue  to  be  tried.  It 
tendered  an  issue  that  could  not  be  tried  in 
this  proceeding, — an  issue  that  went  to  the 
effect  of  the  will  when  established,  and  not  to 
the  issue  whether  the  will  should  be  estab- 
lished as  tbe  will  of  the  testator  or  not.  The 
question  at  issue  was  purely  one  of.probate, 
— whether  the  instrument  should  be  probated 
or  rejected  as  tbe  last  will  and  testament  of 
the  deceased  in  solemn  form,  in  the  only 
manner  provided  in  our  statute,  upon  contest 
in  the  circuit  court,  in  an  action  to  which  all 
parties  in  interest  are  made  parties.  "It  is 
no  part  of  tbe  proceeding  on  probate  to  oon- 
strue  or  interpret  the  will,  or  any  of  its  pro- 
visions, or  to  distinguish  between  valid  and 
void,  rational  and  impossible,  dispositions. 
It  the  will  be  properly  executed  and  proved. 
it  must  be  admitted  to  probate,  although  it 
oontuin  not  a  single  provision  capable  of  ex- 
ecution, or  valid  under  the  law.  Hence  the 
probate  does  not  establish  the  validity  of  any 
of  its  provisions.  This  is  to  be  detormined 
by  the  courts  of  construction  when  any  ques- 
tion arises  requiring  their  interposition."  1 
Woerner,  Adm'n,  §  228,  p.  502.  This  is  the 
uniform  doctrine  both  in  this  country  and  in 
England.  The  only  case  we  have  been  able 
to  find  which  countenanoee  a  departure  there- 
from is  the  case  of  Kenrick  v.  Cole,  61  Mo. 
572,  in  which  the  action  of  tbe  circuit  court 
in  refusing  to  establish  a  clause  of  a  will  on 
the  ground  that  it  was  in  violation  of  the 
constitution  was  sustained.  Without  stop- 
ping to  distinguish  that  from  the  case  in 
hand,  we  confess  our  inability  to  see  how  that 
case  can  be  sustained  either  on  principle  or 
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authority.  The  only  anthortty  cited  by  the 
learned  judge  who  wrote  the  opinion  is  Red- 
field.  In  the  opinion,  he  says:  "There  is  no 
direct  precedent  bearing  upon  the  question  in 
this  state.  Redfleld  says  that  it  is  custoYnary 
in  the  English  practice  to  exclude  portions  of 
the  will  from  probate  when  they  do  not  legit- 
imately belong  to  the  instranient,  as,  for  ln> 
stance,  where  they  are  illegal  or  fraudulent; 
and  be  is  of  the  opinion  that  there  is  no  rea- 
son why  the  same  course  should  not  be  pur- 
sued here."  The  word  "illegal,"  which  we 
have  placed  in  italics,  indicates  wherein  the 
opinion  goes  beyond  the  authority  cited. 
Wbat  Bedfleld  does  say  is  that  "it  Is  custom- 
ary •  •  •  to  exclude  portions  of  the  will 
from  probate  where  they  do  not  legitimately 
belong  to  the  instrument,  as,  for  instance, 
where  8  particular  clause  has  been  inserted 
by  fraud,  without  the  knowledge  of  the  tes- 
tator, in  his  life-time,  or  where  it  is  done  by 
forgery  after  the  death  of  the  testator,  or 
where  a  particular  portion  of  the  will  has 
been  induced  by  fraud  of  the  party  in  whose 
favor  it  is,  or  where  actual  incapacity  is 
shown  at  the  time  of  making  the  latter  por- 
tion of  the  will."  8  Redf.  Wills,  53.  But 
nothing  therein  contained  warrants  the  con- 
dosion  reached  by  the  learned  judge  that  a 
daose  of  a  will  can  on  probate  be  rejected  be- 
cause its  provisions  cannot  be  mnde  efTective 
by  reason  of  legal  inhibition,  constitutional 
or  statute.  Nor  would  the  authorities  cited 
by  the  learned  author  have  justified  such  a 
conclusion.  The  learned  judge  does  not  un- 
dertake to  maintain  the  position  on  principle, 
but  begs  the  question  by  saying  that,  "as  a 
question  of  plain,  practical  common  sense,  it 
is  not  easy  to  perceive  why  a  void  clause  In  a 
will  should  be  probated  in  order  that  another 
proceeding  should  be  instituted  to  annul  it." 
The  point  of  this  observation  is  dulled,  how- 
ever, by  the  consideration  that  there  Is  no 
necessity  whatever  for  instituting  another 
proceeding  to  annul  that  which  is  already 
void.  If  void,  it  simply  confers  no  rights. 
The  probate  of  the  will  does  not  render  its 
provisions  effective,  or  render  one  or  any  of 
its  provisions  valid.  If  any  such  provisions 
are  in  violation  of  law.  the  law  will  not  carry 
them  into  effect.  Nevertheless,  the  testator 
made  them.  They  are  his  will,  and  on  pro- 
bate whether  they  are  or  not  is  the  only  ques- 
tion to  be  decided.  And  in  this  case  the  es- 
tablishment of  the  instrument  as  the  will  of 
the  testator  In  no  way  Impairs  the  rights  of 
the  plaintiff  as  heir  at  law.  If  he  has  been 
pretermitted  therein,  as  he  claims,  he  can  en- 
ter, defend  Ills  possession,  or  bring  his  action 
of  ejectment,  as  the  case  may  be.  whenever 
he  chooses.  The  probate  of  the  will  does  not 
stand  in  his  way  on  that  issue.  But,  in  the 
very  nature  of  things,  that  issue  cannot  be 
tried  in  a  proceeding  designed  by  the  law  to 
ascertain  the  single  fact  whether  a  certain 
paper  Is  or  is  not  the  will  of  the  deceased. 

The  court  oommitted  error  in  inquiring 
into  and  passing  upon  the  question  whether 
phiintiS  was  named  in  the  will,  and  as  to  the 
v.l38.w.no.20— 67 


testator's  dying  intestate  as  to  him.  The 
judgment  is  well  enough  except  for  this;  and, 
that  no  question  may  ever  be  raised,  that 
that  issue  was  adjudicated  in  this  proceeding, 
the  judgment  will  be  reversed,  and  the  causa 
remanded  with  directions  to  enter  up  judg> 
ment  establishing  the  will,  omitting  any 
finding  upon  that  issue.    All  concur. 

HeMBT  «.  DlTIMET  9t  Ol. 

(Supreme  Court  of  Mietouri.    Jnn«  18,  IMO.) 

BsooKDAXT  BvissNoa— LnnTATioics— Nbw  Tbui. 

1.  Secondary  evidenoe  of  the  oontents  of  a  let- 
ter addressed  to  plaintiff  is  admissible  on  testi* 
mon7  of  his  daughter  that  she  took  charge  of  it 
when  received;  that  she  was  in  charge  of  the 
house,  and  did  all  the  bnsiness  In  oaring  for  her 
parents,  who  were  very  old ;  that  she  had  searched 
the  house  for  the  letter  before  coming  to  the  trial, 
and  could  not  find  it;  and  that  she  supposes  it 
was  among  some  letters  she  destroyed  some  time 
ago,  there  being  nothing  to  show  that  it  was  wiUr 
f  uUy  destroyed. 

3.  An  instruotlon  that  a  note  is  taken  out  of 
the  statute  of  limitations  if  a  certain  payment  was 
made  on  a  given  date,  is  sufficient  without  re- 
quiring the  jury  first  to  find  that  a  memorandum 
of  the  payment  indorsed  on  the  note  was  made  at 
or  about  the  time  of  the  alleged  payment. 

8.  Refusal  to  permit  defendants  to  file  an  af- 
fidavit on  motion  for  new  trial,  after  they  have  an- 
noonoed  that  they  have  closed  their  evidence  oa 
that  motion  and  have  argued  it,  is  not  error,  nn- 
less  there  is  an  abuse  ofdiscretion,  which  is  not 
shown  where  the  afBdavlt  states  that  afllant  went 
to  certain  places,  and  had  barely  time  to  find  tb* 
witnesses,  and  what  they  would  testify  to,  befor* 
he  had  to  take  the  train,  and  it  does  not  appear 
that  be  might  not  have  taken  some  of  their  atB- 
davits  in  the  week  intervening,  and  also  alleges 
the  discovery  of  a  material  witness,  with  whom 
he  had  not  been  able  to  communicate  otherwise 
than  by  telegram,  it  not  stating  positively  that 
any  communioation  had  been  had,  or  what  it  was. 

Appeal  from  circuit  court.  Bates  county; 
James  B.  Oantt,  Special  Judge. 

Thoa.  J.  8mtth  and  Wm,  Page,  for  appel- 
lants. Franotsoo  it  Rose  and  /.  8.  Francis- 
CO,  for  respondent. 

Bat,  G.  J.  This  is  an  action  founded  on 
a  promissory  note  executed, by  defendants' 
testator,  Antony  Henry,  deceased;  to  the 
plaintiff,  Bryan  Henry,  his  father.  The  note 
is  an  ordinary  promissory  note  for  $1,000, 
dated  January  1, 1869,  and  due  one  day  after 
date.  On  said  note  is  an  indorsement  as 
follows :  "Paid,  November  6th,  1882.  twenty- 
five  dollars."  The  note  was  tirst  presented 
to  the  defendants,  the  executors  of  said  An- 
tony Henry,  deceased,  and  to  the  probate 
court  of  Bates  county.  Mo.,  for  allowance; 
the  attorney  of  said  Bryan  Henry  having  been 
elected  judge  of  the  probate  court.  Before 
the  said  cause  was  heard  in  said  court,  the 
same  was  certified  to  the  circuit  court,  where 
the  case  was  tried.  There  were  no  plead- 
ings, and  the  defense  was  the  statute  of  lim- 
itations. The  body  of  the  note  and  signa- 
ture thereto,  as  was  admitted  by  defendants 
at  the  trial,  were  in  the  handwriting  of  said 
Antony  Henry,  deceased;  but  as  the  note 
bore  date  January  1, 1869.  and  was  due  one 
day  after  its  date,  it  was  barred  by  opera- 
tion of  the  statute  of  limitations,  unless  tak- 
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en  oat  of  the  statute  by  reason  of  said  pay- 
ment of  $25  thereon  on  the  6th  of  November, 
1882.  The  controversy,  therefore,  was  over 
this  payment  and  indorsement  on  the  note, 
and  is  presented  in  this  court  on  exceptions 
to  evidence  in  that  belialf,  admitted  on  the 
part  of  plaintiff,  and  to  instruotions  given  at 
bis  instance,  and  to  certain  rulings  in  re- 
spect to  the  application  and  motion  for  new 
trial,  which  will  be  taken  up  in  appropriate 
order  hereafter. 

When  plaintiff  offered  to  read  tbe  note  with 
Its  said  indorsement  thereon  in  evidence,  it 
■was  excludedfOpoB  defendants' objectioniUntU 
proof  of  the  indorsement  was  made.  Plaln- 
tifl  then  introduced  Miss  Minnie  Henry, 
daughter  of  plaintiff,  and  sister  to  Antony 
Henry,  deceased,  maker  of  said  note.  The 
note  was  shown  her,  and  she  testified  as  fol- 
lows: "I  know  of  the  indorsement  of  the 
#25  on  it;  was  present  in  my  mother's  room, 
«t  our  mother's  home,  in  Lewiston,  Illinois. 
My  father,  brother  Will,  and  cousin  Tom 
Lally  were  present.  The  money  was  received 
tn  a  draft  on  national  bank.  Tbe  indorse- 
ment was  placed  on  the  note  by  direction 
of  my  father,  Bryan  Henry,  at  the  time  the 
money  was  received,  and  at  the  date  it  pur- 
ports to  have  l)een  done.  Cousin  Tom  was 
present  when  the  letter  and  draft  was  re- 
ceived. Father  called  to  one  of  tlie  boys  to 
indorse  the  amount  of  the  draft  on  the  note, 
and  I  think  cousin  Tom  did  it.  It  is  in  his 
handwriting,  I  think.  The  draft  came  in  a 
letter  written  and  sent  from  Butler  by  my 
brother  A.  Henry  to  my  father.  The  draft 
was  925.  I  was  at  home,  and  brother  Will 
lived  at  father's  until  he  came  to  Butler. 
He  was  there.  This  is  the  letter  the  draft 
«amein."  Plaintiff  here  offered,  and  read  in 
«vidence  without  objection,  as  follows:  "A. 
Henry,  Attorney  at  Law.  Butler,  Mo.,  Nov. 
Sd,  1882.  I  wrote  you  last  Monday  from 
Kansas  City.  I  suppose  you  got  it.  Harry 
is  not  well  yet,  but  has  improved  some.  1 
send  you  inclosed  925.  and  when  you  need 
more  let  me  know.  I  will,  some  time  between 
this  and  Ctiristmas,  come  to  see  you  all.  I 
hope  mother  will  take  some  care  of  herself, 
and  get  better.  There  is  nothing  new  I 
ean  state.  Autont."  Witness  continued: 
"Brother  Antony  wrote  father  a  letter  from 
Kansas  City  a  few  days  before  we  received 
the  letter  containing  the  draft."  Counsel 
for  plaintiff  then  asked  witness  to  state  con- 
tents of  the  Kansas  City  letter.  Defendants 
objected  until  said  letter  was  aoeonnted  for. 
Witness  thereupon  stated  she  had  searched 
for  tbe  letter  of  A.  Henry  from  Kansas 
City,  "and  cannot  find  it.  I  live  at  home 
with  my  father.  My  mother  is  dead.  She  was 
for  many  years  an  in  valid.  I  was  in  cliarge  of 
tbe  bouse;  did  all  the  business  in  caring  for 
my  parents.  When  this  letter  came  to  father 
I  took  charge  of  it.  Before  coming  to  the 
trial  I  searebed  the  house  for  it.  Some 
time  ago  I  destroyed  a  good  many  letters, 
and  suppose  tltis  must  have  been  one  of  them, 
as  I  can  And  it  nowhere."    Counsel  for  de- 


fendants here  interposed  further  objection 
"that  Miss  Henry  is  not  competent  to  prove 
by  herself  hercustody  of  said  letter  as  agent," 
and  the  farther  objection  that  "the  ev^enoe 
as  to  tbe  loss  is  not  sufficient  to  admit  parol 
testimony  as  to  contents,  but  Bryan  Henry, 
tlie  claimant,  mast  himself  testify  as  to  its 
loss," — all  of  which  objections  the  court  then 
and  there  overruled,  and  defendants  then  and 
there  excepted.  Witness  then  testiAed:  "A 
few  days  before  this  letter  with  tbe  draft  in 
it  came,  father  received  a  letter  from  Kansas 
City,  Missouri,  from  my  brother  A.  Henry, 
in  which  be  said  he  would  send  father  S25, 
to  be  applied  as  int«est  on  this  note. "  Coun- 
sel for  plaintiff  farther  asked:  "Did  you  ever 
bear  a  conversation  l>etween  your  father  and 
A.  Henry  about  this  note?"  "Heard  noth- 
ing particular  about  this  note  in  their  con- 
versation in  1883,  but  I  bad  a  conversation 
with  my  brother  A.  Henry  in  1884,  when  he 
was  on  his  way  to  tbe  national  Diemocratio 
convention  in  Chicago  that  nominated  Grover 
Cleveland.  He  often  spoke  to  me  about  his 
business  at  this  time.  He  said  be  had  about 
•75,000  worth  of  property,  and  was  some  in 
debt.  He  alluded  to  the  S25  payment.  He 
said  he  would  have  paid  this  interest  sooner, 
but  there  was  no  necessity  for  it."  Croe»- 
examination:  "I  bad  frequent  correspond- 
ence with  my  brother  A..  Henry.  I  generally 
attended  to  the  correspondence  of  the  family 
with  him.  Question.  Were  the  two  letter* 
referred  to  in  your  examination  addressed  to 
your  father?  They  were,  and  I  read  them 
after  he  died.  1  had  the  letter  in  reference 
to  the  payment  of  interest  from  Kansas  City. 
It  has  been  lost.  I  have  searched  for  it,  and 
cannot  And  it.  I  have  no  idea  where  the  en- 
velope for  the  one  written  Xovember  5. 1882. 
is.  I  don't  remember  when  I  saw  the  envelope 
last.  My  recollection  is  that  the  envelope 
was  one  with  his  attorney's  card  on  it.  with 
directions  to  return  if  not  called  for.  I  some- 
times kept  letters  in  a  drawer  in  my  moth- 
er's room,  sometimes  In  my  own.  The 
drawers  were  not  locked  in  our  house.  The 
draft  for  $25  was  made  payable  to  H.  B. 
Henry  or  order.  M,  B.  Henry  is  my  nam& 
I  was  to  draw  the  money  on  It.  I  usually 
attended  to  business  for  my  father." 

Defendants'  counsel,  at  the  close  of  the 
testimony,  asked  the  court  to  withdraw  from 
tbe  jury  her  evidence  in  regard  to  the  contents 
of  the  letter  from  Kansas  City,  because  she 
bad  not  sufficiently  accounted  fowts  absence, 
which  request  the  court  refused,  and  defend- 
ant excepted.  It  may  be  further  oliserved 
that  this  witness  further  stated  that  her 
father  was  80  years  old,  lived  in  Illinois,  and 
was  unable  to  attend  tbe  trial,  and  that  at 
the  time  of  said  indorsement  her  mother  was 
an  invalid,  and  had  since  died,  as  tuul  also 
her  said  brother  Will  and  tbe  said  cousin 
Lally;  these  being  the  only  other  persons 
present  at  the  time  the  draft  was  received 
and  payment  indorsed  on  tbe  note  as  afore- 
said. 

Tbe  first  point  for  defendant  is  that  plain- 
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tiff  himself  waa  8  competent  witneM  to  proTe 
that  the  letter  was  not  in  bis  possession;  that 
there  was  nothing  to  show  that  it  was 
not  in  his  possession  at  the  time  of  the 
trial,  except  that  it  was  possibly  destroyed 
by  the  witness  Minnie  Henry,  and  that  if 
destroyed  by  her  there  is  nothing  to  show 
that  it  was  innocently  done,  and  that,  un- 
der this  state  of  facts,  the  loss  of  the 
letter  was  not  properly  accounted  for,  and 
therefore  secondary  evidence  as  to  its  con- 
tents was  not  admissible.  The  evidence  of 
the  daughter  shows  that  she,  and  not  her 
father,  was  the  actual  custodian  of  the  letter. 
She  took  charge  of  the  letter  when  received, 
and  testlQes  that  she  was  In  charge  of  the 
house,  and  did  all  the  business  in  caring  for 
her  parents;  that  she  bad  searched  the  house 
-for  the  letter,  and  that  she  could  not  And  it; 
and  that  she  supposes  it  was  among  other 
letters  which  she  destroyed  some  time  ago, 
etc.  The  search  was  by  the  daughter,  the 
one  last  in  possession  of  the  letter,  and  who 
attended  the  business  for  her  father,  and  in 
the  place  or  places  where  it  would  likely  or 
probably  be  found;  and  the  search  was  re- 
cent, before  coming  to  the  trial.  The  evi- 
denoe  of  the  witness  was  therefore  pritna 
faeie  sufficient  to  show  the  loss  or  destruc- 
tion of  the  letter,  and  to  lay  the  foundation 
for  the  admission  of  secondary  evidence  as  to 
its  contents.  Meyers  v.  Russell,  52  Mo.  26; 
Wbart.  £▼.  §  147.  There  is,  we  apprehend, 
nothing  In  the  evidence  to  indicate  that  the 
letter  was  destroyed  by  the  plaintiff,  or  by 
his  direction,  or  that  the  destruction  by  the 
daughter,  if  it  was  destroyed,  was  willful,  or 
with  any  purpose  to  suppress  or  make  way 
with  it  as  a  matter  of  evidence  in  the  cause'. 
Proofs  of  this  sort  mnst  necessarily  be  left 
largely  to  the  discretion  of  trial  courts,  and 
we  see  nothing  In  this  behalf  oalling  for  oar 
interference. 

Instructions  1  and  S,  given  on  behalf  of 
plaintiff,  are  assailed  as  erroneous  In  that 
they  direct  the  jury  that,  if  they  lind  that  A. 
Henry,  the  deceased,  did  on  or  about  the 
6tb  of  November,  1H82.  make  a  payment  of 
$25  on  the  note  in  question,  then  the  note  is 
thereby  taken  out  of  the  statute,  and  they 
will  find  for  plaintiff,  without  requiring  them 
to  first  find  that  the  alleged  payment  hwl  been 
credited  on  the  note  at  or  about  the  time  pay- 
ment is  claimed  to  have  been  made.  The  ma- 
terial question  was  as  to  the  alleged  payment, 
and  this  could  be  shown  by  any  competent 
testimony,  and  proof  that  creidit  was  actually 
given  by  said  indorsement  on  the  note  was 
not  necessary.  If  the  maker  made  the  al- 
lured payment  on  the  note  at  the  date  given, 
this  was  sufficient  to  remove  the  t>ar  of  the 
statute. 

The  remaining  question  we  will  consider 
is  the  claim  that  the  trial  court  should  have 
permitted  defendants  to  file  the  affidavit  of 
Thomas  J.  Smith  in  support  of  the  motion 
for  new  trial.  The  trial  was  had  June  15th, 
the  motion  for  new  trial  was  tiled  June  18tb. 
with  affidavits  of  said  Smith  and  of  the  ex- 


ecutrix in  support  of  it.  The  sfBdavIt  in 
qnestion  of  Smith  was  offered  on  the  27th  of 
June  and  refused,  "because  it  was  offered 
after  defendants  had  announced  they  bad 
closed  their  evidence  on  said  motion,  and  had 
argued  the  same."  Defendants  alleged,  as 
one  of  the  grounds  of  new  trial,  that  since 
the  trial  they  bad  disoovered  oertain  named 
witnesses,  who  would  testify  that  said  Thom- 
as Lally  died  in  January,  1882, — that  is,  soma 
eight  months  prior  to  the  date  of  said  indorse- 
ment; and  that  they  had  also  disoovered  that 
the  indorsement  of  said  credit  of  $25  was 
written  thereon  on  or  alx>ut  the  8th  dsy  of 
December,  1885,  by  one  B.  P.  Paul,  at  re. 
quest  of  plaintiff  or  the  said  daughter,  and 
that  said  Paul  at  the  time  of  the  motion 
lived  in  Lamar,  Colo.  The  affidavit  in  sub- 
stance is  "that  affiant  was  engaged  in  this 
court  after  the  trial  of  this  cause,  and  was 
not  enabled  to  go  to  the  state  of  Illinois  to 
investigate  the  facts  connected  with  indorse* 
ment  of  the  credit  upon  the  note  in  suit  here- 
in until  Saturday,  June  18th,  1887;  that  be 
did  not  and  could  not  reach  Ipavia,  Illinois, 
until  Sunday  evening,  the  19th  of  June, 
1887 ;  and  that  he  was  compelled  to  leave  that 
point  at  7: 05  o'clock  A.  H.  on  Monday,  June 
20th,  1887,  to  go  toLewiston,  in  said  state  of 
Illinois,  to  investigate  and  look  after  other 
material  evidence,  as  shown  in  defendant's 
application  for  a  new  trial.  Affiant  says 
that,  after  discovering  the  names  of  the  wit- 
nesses, and  the  facts  that  could  be  proven  by 
them,  at  Ipavia,  Ulinols,  and  seeing  said  wit- 
nesses, he  had  no  time  to  write  or  procure 
affidavits  from  them  of  the  facts  as  alleged 
in  defendant's  motion  for  a  new  trial,  but 
was  compelled  to  at  once  go  to  the  depot  to 
meet  the  train  aforesaid,  and  hardly  had  time 
to  reach  the  depot  in  time  to  take  said  train. 
Affiant  says  he  went  to  Lewiston,  Illinois, 
and  prosecuted  his  rearch  for  the  remaining 
evidence  as  rapidly  as  possible,  and  did  not 
succeed  in  discovering  all  of  it  until  a  few 
moments  before  eleven  o'clock  A.  H.  of  that 
day.  Affiant  says  he  was  compelled  to  leave 
Lewiston  for  his  home  by  the  train  leaving 
there  June  20,  1887,  at  11  o'clock  A.  H.,  and 
that  on  that  account  it  was  impossible  for 
affiant  to  write  or  procure  affidavits  from 
the  witnesses,  or  any  of  them,  proving  the 
facts  as  set  forth  in  said  motion  for  a  new 
trial.  Afflaut  says  that  defendants  have  not 
been  able  to  oommunicate  with  the  witness 
Paul  otherwise  than  by  telegram  since  dis- 
covery of  what  he  will  swear,  as  shown  by 
the  motion  for  a  new  trial,  that  it  is  the  fact 
as  to  his  writing  the  indorsement  of  creditoa 
the  note  In  suit.  Affiant  says  that  if  the 
court  will  give  defendants  time  to  procure 
the  affidavits  aforesaid,  he  believes  that  be 
can  in  two  weeks  procure  and  file  the  affidar 
vita  of  all  the  witnesses  named  in  said  mo- 
tion for  a  new  trial,  proving  the  facts  as 
therein  alleged." 

The  due  administration  of  justice  requires, 
we  think,  that  matters  of  this  sort  as  to  al- 
lowing affidavits  to  be  tiled  out  of  order,  and 
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after  parties  have  closed  their  evidence  and 
argued  their  motions,  should  be  left  to  the 
discretion  of  trial  judges,  and  their  action 
upheld  unless  their  discretion  is  abused, 
which  we  do  not  see  is  so  in  the  case  before 
ns.  Besides,  it  may  be  doubted  if  the  affi- 
davit, even  if  admitted,  shows  the  proper  dll- 
ligence  under  all  the  circumstances  of  the 
case.  The  note,  with  its  said  indorsement, 
had.  it  seems,  been  on  file  since  2d  day  of 
July,  1886.  Besides  it  looks  like  the  said  at- 
torney might  have  taken  time  to  take  the  af- 
fidavits of  one  or  more  of  said  witnesses 
when  he  was  at  Ipavia  on  June  20th,  or  at 
least  have  caused  some  of  them  to  be  taken 
during  the  week  thereafter.  The  affiant  does 
not  claim  to  have  seen  the  witness  Paul,  who 
it  is  alleged  wrote  the  indorsement  of  credit 
on  the  note;  and  the  affidavit  states  that  "de- 
fendants have  not  been  able  to  communicate 
with  the  witness  Paul,  otherwise  than  by 
telegram,"  which  perhaps  is  no  more  than 
tantomonnt  to  saying  that  they  could  com- 
municate  by  telegraph  with  the  witness,  and 
not  that  they  had  in  fact  done  so,  and,  at  all 
events,  it  does  not  say  what  the  purport  of 
the  communication  was,  if  there  was  any. 
This  exception  must,  we  think,  also  be  ruled 
against  defendants. 

We  see  no  error  requiring  ns  to  Interfere 
with  the  Judgment,  and  we  therefore  affirm 
the  same,  in  which  all  concur, 


LnxT  et  al.  v.  ToBBsm  et  at. 

{Supreme  Court  aj  JdisaourL    June  80, 1890.) 

WiLi/—Cowx«B»— Parties— Akendmbrt. 

1.  An  action  b7  the  trustees,  on  bebalf  of  the 
membeiB  of  a  voluntary  religious  association,  to 
establish  a  will  making  it  a  aevise,  Is  not  barred 
by  the  reversal  of  a  Indgrment  establishing  the 
came  will  at  the  snit  of  the  church  as  a  corporation 
organized  after  the  rejection  of  the  will  by  the 
probate  court,  the  reversal  having  been  because 
the  corporation  was  held  not  to  be  a  proper  pro- 
ponent, 

2.  In  a  salt  to  establish  a  wiU  making  a  devise 
to  a  voluntary  religious  association,  afterwards  in- 
corporated, Drought  by  the  church  as  a  corpora- 
tion, the  trustees,  for  and  in  bebalf  of  the  mem- 
bers, may  be  sulMtltnted  as  plaintiffs  by  amend- 
ment, under  Rer.  St.  Mo.  1879,  i  8567,  authorizing 
the  adding  or  striking  out  the  name  of  any  party, 
or  the  correction  of  a  mistake  in  the  name  of  a 
party. 

8.  Snoh  an  amendment,  made  after  five  years 
from  the  rejection  of  the  vrill.  In  an  action  brought 
within  that  time,  relates  back  to  the  commence- 
ment of  the  action,  and  avoids  the  bar  contained 
in  Rev.  St.  Mo.  1879,  i  8S80,  limiting  actions  to  es- 
tablish or  contest  a  will  to  five  years  at  t«—  the  pro- 
iMte  or  rejection  thereof. 

4.  In  a  suit  to  establish  a  will,  the  issne  to  be 
tried  is,  will  or  no  will,  and  the  validity  of  the  de- 
vise will  not  be  considered. 

6.  The  trustees  of  a  voluntary  religious  asaool- 
atlon  may,  for  and  in  behalf  of  all  the  members, 
sne  to  establish  a  will  making  It  a  devise. 

ft.  In  a  salt  by  some  members  of  a  voluntary 
assodatlon  for  and  in  behalf  of  all.  it  U  not  mate- 
rial that  some  of  the  named  plaintiffs  have  died,  or 
ceased  to  be  members,  or  are  minors  or  married 
women ;  and  they  may  be  disregarded,  as  nnneoes- 
■ary  parties. 

Appeal  from  circuit  court,  Jackson  county; 
TtJKNEB  A.  Giix,  Judge. 
This  was  an  action  under  Bev.  St.  Mo. 


1879.  §  8980,  to  establish  a  will  rejected  by 
the  probate  court. 

Kamea,  Holme»  dk  Krauthoff,  for  appel- 
lants. Alexander  Qravea  and  Maniur  <t  ifo- 
Letughlin,  for  respondents. 

Black,  J.  Ilett  Tobbeln  died  on  the  25tii 
Septemtier.  1879,  leaving  a  wife,  bnt  nochiI> 
dren.  By  an  instrument  purporting  to  be 
his  last  will,  be  devised  to  his  wife,  Cather- 
ine, for  her  natural  life,  all  of  his  property, 
real  and  personal,  and  at  her  death  the  one. 
half  to  go  to  her  heira.  and  the  other  half  to 
the  Catholic  church  at  the  city  of  Lexington, 
in  the  state  of  Missouri.  It  is  then  made  the 
duty  of  the  nominated  executor,  William  A. 
Donaldson,  at  the  death  of  Catherine,  to  sell 
all  of  the  property,  real  and  personal,  at  pub- 
lic sale,  and  pay  the  proceeds  over  to  her 
heirs  and  to  the  church.  The  will  was  pre- 
sented to  the  probate  court,  and  by  it  reject- 
ed, on  the  26th  December,  1879.  The  estate 
was  then  ordered  into  the  hands  of  the  pub- 
lic administrator.  The  nominated  executor 
died  before  the  testator.  The  church,  as  an 
incorporated  society,  brought  suit  to  estab- 
lish the  will,  which  result^  in  a  Judgment 
establishing  it.  That  Judgment  was  reversed 
without  remanding  the  cause.  82  Mo.  418. 
Thereafter  the  present  suit  was  instituted  in 
the  Caldwell  circuit  court  for  the  purpose  of 
establishing  the  same  instrument.  The  venue 
of  the  cause  was  changed  to  Jackson  county, 
where  a  trial  resulted  in  a  Judgment  in  favor 
of  the  will,  to  reverse  which  the  defendants 
prosecute  this  appeal. 

This  suit  was  oommenoed  in  the  name  of 
the  "Immaculate  Conception,  the  OathoUc 
Church  at  the  city  of  Lexington,  in  the  state 
of  Missouri,"  as  plaintiff.  It  is  alleged  in 
the  petition  that  the  plain  tiff  is  and  has  been 
an  incorporated  society  since  1868.  The  de- 
fendants filed  a  demurrer  to  this  petition, 
which  was  sustained.  There  are  several 
grounds  set  out  in  the  demurrer,  bnt  we  un- 
derstand it  to  have  been  sustained  on  the 
motion  that  the  church  as  an  incorporated 
body  could  not  maintain  the  action.  There- 
upon an  amended  petition  was  filed,  in  which 
the  plaintiffs  are  designated  the  "Immacu- 
late Conception,  the  Oaiholic  Church  at  Lex- 
ington, an  unincorporated  religious  associa- 
tion, John  J.  Lilly,  Mloliael  Howell,  Patrick 
O'Malley.  and  Thomas  CUrk,  members  of  and 
trustees  for  the  association."  These  persons 
profess  to  sue  for  themselves  and  all  otiier 
members.  The  amended  petition  goes  on  to 
name  as  plaintiffs  100  or  more  members  of 
the  church  as  additional  plaintiffs.  The  de- 
fendant's demurrer  to  this  amended  petition 
was  sustained  as  to  the  unincorporated  asso- 
ciation, but  overruled  as  to  the  other  plain- 
tiffs, and  the  cause  proceeded  in  the  names 
of  the  Individuals  as  plaintiffs.  The  will  is 
in  due  form,  and  properly  attested;  and  it 
was  admitted  on  the  trial  that  the  testator 
was  of  sound  and  disposing  mind.  The  wid- 
ow, it  may  be  added,  renounced  the  will,  and 
made  her  election  under  the  lajrOOQ  IC 
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1.  A  point  made  in  the  trial  court,  and 
urged  tiere,  is  that  the  judgment  in  the  for- 
mer suit  is  conclusive;  that  the  present  plain- . 
tiffs  cannot  again  bring  forward  the  instru- 
ment for  the  purpose  of  having  it  established 
as  the  will  of  Tobbein.  It  was  a  conceded 
fact  in  the  former  case  that  the  church  was 
not  incorporated  until  after  the  death  of  the 
testator,  and  the  conclusion  seems  to  have 
been  reached  that  the  corporation  bad  no  such 
an  interest  in  the  probate  of  the  will  as  would 
siveitastanding  in  court  as  proponent.  The 
judgment  was  therefore  simply  one  of  revers* 
al.  The  final  judgment,  in  a  proceeding 
brought  In  the  circuit  court  to  esttibliab  a  will, 
must  be  either  one  that  the  paper  Is  or  is  not 
the  will  of  the  testator.  This  court  gave  no 
fluch  Judgment.  There  was  no  judgment 
wtiatever  on  the  issue  of  will  or  no  will.  The 
judgment  of  reversal  simply  said  the  then 
plaintiff  bad  no  right  to  prosecute  the  suit. 
It  left  no  impediment  in  the  way  of  a  new 
suit  by  any  other  person  having  the  requisite 
interests 

2.  The  proof  on  the  trial  of  the  present 
case  shows  that  the  church  was  not  incorpo- 
rated u  ntil  after  the  death  of  the  testator.  At 
the  time  of  his  death  the  church  organization 
was  simply  a  voluntary  association  for  relig^ 
ioos  purposes,  and  was  not  a  legal  entity. 
The  validity  of  the  devise  is  therefore  placed 
upon  the  ground  that  it  is  a  devise  to  chari- 
table uses.  There  is  no  doubt  but  a  devise 
CT  bequest  to  an  unincorporated  association 
will  be  upheld  and  enforced,  if  it  be  a  chari- 
ty. 2  Perry,  Trusts,  (3d  Ed.)  8  780.  See, 
also,  Schmidt  v.  Hess,  60  Mo.  591.  But  the 
defendants  insist  that  the  devise  in  this  case 
is  not  one  for  a  public  charity,  and  for  that 
reason  must  fail.  The  inquiry  therefore 
aiises  at  once,  can  the  vallJity  of  the  devise 
or  bequest  be  considered  in  this  suit?  Under 
our  statute  the  will  is  first  presented  to  the 
probate  court,  and  the  proceeding  in  that 
court  is  ex  parte.  The  statute  provides  that 
if  any  person  interested  in  the  probate  of  any 
will  shall  appear  within  five  years  after  the 
protiate  or  rejection  thereof,  and  by  petition 
to  the  circuit  court  contest  the  validity  of  the 
will,  or  pray  to  have  a  will  proved  which  has 
been  rejected,  an  issue  shall  be  made  upon 
whether  the  writing  produced  be  the  will  of 
the  testator  or  not.  From  these  provisions 
of  the  statute,  it  is  plain  to  be  seen  that  the 
only  issue  to  be  tried  is,  will  or  not  will.  If  a 
olause  lias  been  inserted  by  fraud  or  forgery, 
■ao  that  in  point  of  fact  it  is  no  part  of  the  will, 
then  it  may  be  rejected.  But  where  the  clause 
is  found  to  be  a  part  of  the  will  the  whole  must 
be  probated,  and  this,  too,  though  the  partic- 
ular clause  cannot  be  enforced.  Tlie  court,  in 
trying  the  issue  of  will  or  no  will,  is  not 
called  upon  to  construe  its  provisions,  nor  to 
.say  which  are  legal  or  which  illegal.    This 

question  was  fully  considered  in  the  recent 
■case  of  Cox  v.  Oox,  ante,  1055,  (not  yet  otil 
cially  reported.)    As  there  said,  if  the  will 
be  properly  executed  and  proved,  it  must  be 
ladmitted  to  probate,  although  it  contain  not 


a  single  provision  capable  of  execution,  or 
valid  under  the  law.  It  follows  from  what 
has  been  said  that  the  questions  made  In  the 
briefs  as  to  whether  the  bequest  to  the  church 
is  a  charity  or  not,  and  as  to  whetlier  it  must 
fail  by  reason  of  the  fact  tliat  the  widow  re- 
nounced the  will,  are  all  foreign  to  the  issues 
in  this  case.  Such  questions  can  only  be  de- 
termined when  the  will  is  probated.  We 
therefore  express  no  opinion  upon  the  ques- 
tions made  concerning  the  validity  of  the  de- 
vise. 

3.  Objections  were  made  on  the  trial,  and 
are  now  urged,  against  the  filing  of  the 
amended  petition.  The  first  is  that  the 
amended  petition  is  simply  the  substitution 
of  new  parties  for  an  incompetent  plaintiff, 
and  is,  in  effect,  the  institution  of  a  new  suit 
under  the  guise  of  an  amendment;  theteeond 
is  that  the  new  parties  brought  in  by  amend- 
ed petition  are  barred  because  more  than  five 
years  intervened  between  the  rejection  of  tbo 
will  by  the  probate  court,  and  the  filing  of 
the  amended  petition  in  tliis  case.  The  pres- 
ent suit  was  commenced  on  the 26th  Novem- 
ber, 1884,  which  was  within  the  five  years; 
but  the  amended  petition  was  filed  on  the 
18th  January,  1885,  which  was  after  the  ex- 
piration of  that  time.  The  plaintiff  in  this 
suit,  as  first  commenced,  was  the  Immaculate 
Conception,  alleged  in  the  petition  to  have 
been  incorporate  as  far  back  as  1863,  which 
was  before  the  death  of  the  testator.  The 
proof,  however,  shows  that  it  was  not  incor- 
porated until  after  the  will  had  been  rejected. 
The  demurrer  to  the  petition  seems  to  have 
been  sustained  on  the  ground  tliat  the  cor- 
poration, as  such,  had  no  interest  in  the  pro- 
bate of  the  will.  As  before  stated,  the  plain- 
tiffs in  the  amended  petition  are  the  Immac- 
ulate Conception,  an  unincorporated  religious 
association,  and  Lilly  and  others,  trustees 
and  members  thereof.  The  defendants'  de- 
murrer to  the  amended  petition,  which  was 
sustained  in  part,  excluded  the  association. 
The  church,  therefore,  both  as  an  incorpo- 
rated body  and  as  a  voluntary  association,  has 
been  excluded  from  this  suit  by  Objections  in- 
terposed by  defendants.  The  first  question, 
then,  is  whether  the  oourt  erred  in  allowing 
Lilly  and  others  to  be  made  parties  plaintiff. 
Counsel  for  defendants  are  correct  in  saying 
it  has  been  held  that  a  proceeding  to  contest 
a  will,  or  to  establish  one  which  lias  been 
rejected,  stands  on  a  different  ground  from 
ordinary  actions  at  law.  The  proceeding  to 
contest  or  establish  a  will  takes  the  place  of 
an  appeal;  no  appeal  being  allowed  from  the 
judgment  of  the  probate  court.  The  plain- 
tiffs, when  contesting  the  Vididity  of  a  pro- 
bated will.cannot  dismiss  the  suit  over  the  ab- 
jections of  the  contestees;  for  the  contestees, 
as  well  as  the  contestants,  are  in  a  sense  actors, 
and  have  a  right  to  demand  that  the  will  be 
proved  in  "solemn  form, "  as  it  is  called.  Ben- 
oist  V.  Murrin,  48  Mo.  48;  McMahon  v.  Mo- 
Mahon,  ante,  208,  (not  yet  officially  reported.) 
But  notwithstanding  these  peculiarities  the 
proceeding  is  a  new  suit.    The  parties  are 
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for  the  first  time  bronght  before  the  conrt  by 
the  service  of  notice,  and  the  proceedings 
are  governed  by  the  practice  act.  By  that 
act  the  court  may,  in  furtherance  of  justice, 
at  any  time  l>efore  Bnal  judgment,  amend  any 
pleading  by  adding  or  striking  out  the  names 
of  a  party,  or  by  correcting  a  mistake  in  the 
name  of  a  party;  and,  when  a  complete  de- 
termination of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the 
court  may  order  them  to  be  brought  in. 
Sections  3566, 3567,  Rev.  St.  1879.  These  pro- 
visions of  the  Code  have  always  been  liberally 
construed;  and  amendments  are  largely  in 
the  discretion  of  the  trial  court.  It  is  but 
every-day  practice  to  bring  in  new  parties  by 
way  of  amended  pleadings.  There  was, 
therefore,  no  error  in  allowing  the  present 
plaintiffs  to  be  made  parties.  But  it  is  in- 
sisted that  they  have  no  such  interest  in  the 
establishment  of  the  will  as  enables  them  to 
maintain  this  suit.  Under  the  constitution 
of  this  state,  a  religious  corporation  can  be 
created  "for  the  purpose  only  of  holding  the 
title  to  such  real  estate  as  may  be  prescribed 
by  law  for  church  edifices,  parsonages,  and 
cemeteries."  Article  2,  §  8.  In  view  of 
this  section,  it  was  said  in  the  former  case 
(82  Mo.  425)  that  a  church  organization  for 
religious  purposes  must  continue  after  in- 
corporation. The  meaning  of  this  most  be 
that  the  unincorporated  association  continues 
for  the  purposes  for  which  it  could  not  be  in- 
corporated. The  association,  as  distinguished 
from  the  corporation,  therefore,  has  an  inter- 
est in  the  probate  of  this  will.  Since  the 
corporation  lias  been  excluded,  and  the  vol- 
satary  association  cannot  sue  or  be  sued, 
that  interest  must  go  unrepresented,  unless 
the  members  of  the  association  can  appear.and 
file  the  petition  to  have  tlie  will  established. 
It  is  a  well-established  rule  inequity  pleading 
that  one  or  more  of  the  members  of  a  volun- 
tary association,  whether  organized  for  pub- 
lic or  private  purposes,  may  sue  for  and  in 
behalf  of  all  of  the  members.  Story,  Eq. 
PI.  (9tli  Ed.)  §§  94,  114a.  A  statutoiy  pro- 
vision embracing  such  and  other  cases  is 
found  in  the  Codes  of  many  of  tlie  states;  and 
in  such  states  it  is  made  to  apply  to  all 
oanses,  whether  legal  or  equitable,  though 
for  the  most  part  resorted  to  in  the  latter 
class  of  cases.  Bliss.  Code  PI.  (2d  Ed.)  § 
79;  Pom.  Rem.  (2d  Ed.)  8  893.  We  have  no 
snch  a  provision  In  our  (%de;  but,  in  a  pro< 
ceeding  to  contest  the  validity  of  a  will,  all 
parties  in  interest  should  be  made  parties 
plaintiff  or  defendant.  Eddie  v.  Parlte's 
Ex'r,  31  Mo.  513.  The  court  in  that  case 
said:  "Although  this  is  technically  a  pro- 
ceeding at  law,  yet  in  many  respects  it  par- 
takea  of  the  nHture  of  a  proceeding  in  chan- 
cery; and  the  rules  recognized  in  courts  of 
equity  with  respect  to  the  persons  necessary 
to  be  made  parties  to  a  bill,  we  think,  are  to 
a  great  extent  applicable  to  a  case  of  this 
kind. "  The  right  of  a  few  persons  to  sue  for 
themselves  and  all  other  persons  similarly 
situated  has  been  recognized  by  this  court  on 


several  occasions.  Kewmeyer  t.  Railroad 
Co.,  52  Mo.  81;  Overall  v.  Ruenzi,  67  Mo. 
203.  Looking  to  the  parties  who  should  be 
brought  before  the  court,  the  method  of  mak- 
ing up  the  issue,  and  the  character  and  form 
of  the  judgment,  we  can  but  conclude  that  a 
suit  to  contest  or  establish  a  will  has  many 
of  the  features  of  a  suit  in  oliancery.  The 
equity  rule  allowing  one  or  more  members  of 
a  voluntary  association  to  sue  for  all  should 
be  applied  in  a  case  like  the  one  in  hand.  As 
Lilly,  O'Malley,  Howell,  and  Clark  sue  for 
themselves,  and  all  other  members  of  the  as- 
sociation, the  suit  is  well  brought  by  them, 
and  in  their  names.  It  results  from  what 
has  been  said  that  it  is  a  matter  of  no  conse- 
quence that  some  of  the  other  named  plain- 
tLSa  have  died,  or  ceased  to  be  members  of 
the  church,  or  are  minors  or  married  women. 
They  may  be  disregarded,  as  unnecessary 
parties. 

4.  The  persons  suing  for  themselves  and 
others  were  not  made  parties  by  the  amended 
petition  until  after  the  expiration  of  five 
years,  though  the  suit  was  commenced  indue 
time,  and  the  next  question  is  whether  the 
plaintiffs  are  barred  by  the  statute.  Where 
the  amendment  sets  up  no  new  claims,  bot  ii 
a  variation  of  the  allegations  concerning  the 
demand  already  in  issue,  the  amendment 
relates  back  to  the  commencement  of  the  suit, 
and  the  running  of  the  statute  is  arrested  at 
that  point.  Buel  v.  Transfer  Co.,  45  Mo. 
S62.  In  the  case  before  ns,  there  has  been 
no  change  whatever  in  the  demand  itself. 
The  amendment  simply  brought  in  other  par* 
ties  plaintiff.  In  the  case  j  net  cited  th«  cause 
of  action  was  barred  in  one  year.  The  platn- 
tiff  could  recover  only  by  a  joint  action  with 
her  divorced  husband,  who  was  made  plain- 
tifiF  after  the  expiration  of  the  one  year,  and  it 
was  held  the  amendment  related  back  to  the 
commencement  of  the  suit.  Amendments 
are  often  allowed  for  the  express  purpose  of 
saving  the  cause  from  the  statute  of  limita- 
tions. Lottman  v.  Barnett,  62  Mo.  170; 
George  v.  Reed,  101  Mass.  379.  This  suit 
has  been,  from  first  to  last,  an  effort  on  the 
part  of  the  church  to  get  a  standing  in  court; 
and  the  amendment  substituting  tlie  pres- 
ent plaintiffs  for  the  corporation  was  not  the 
setting  up  of  a  new  claim  or  cause  of  action, 
but  the  prosecution  of  the  same  demand,  and 
that,  too,  in  the  same  interest.  It  follows 
that  the  amendment  bringing  in  these  new 
parties  related  back  to  the  commencement  of 
the  suit,  and  the  cause  of  action  is  not  barred 
by  the  five-years  statute  of  limitations. 

5.  The  unincorporated  church  association 
is  named  as  a  devisee  in  the  will,  and  that 
of  itself  gives  it,  by  and  through  its  mem- 
bers, a  standing  in  court  to  prosecute  a  suit 
to  establish  the  will;  for,  as  we  have  said 
and  now  repeat,  the  validity  of  the  devise  is 
not  a  question  considered,  or  to  be  considered, 
in  this  case.  The  correctness  of  the  conclu- 
sion reached  in  the  former  case,  that  the  sub- 
sequently organized  corporation  could  not 
maintain  the  suit,  jii^^^^^^^Ued. 
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Bvt,  as  there  satd,  since  the  corporation 
eoald  only  be  created  for  the  purpose  of  hold- 
ing title  to  real  estate  for  the  designated  pur- 
poses, the  voluntary  association  as  a  religious 
congregation  continued,  and  that  association 
has  an  interest  in  establishing  this  will. 
That  Interest,  we  hold,  may  be  represented 
In  this  case  by  designated  members  suing 
for  themselves  and  all  other  members.  The 
defendants  cannot  object  that  the  corporation 
is  no  party  to  this  suit,  for  it  has  tteen  ex- 
cluded at  their  instance.  As  we  have  said, 
the  will  Is  In  due  form,  and  the  testator  la 
conceded  to  have  possessed  testamentary  ca- 
pacity, and  the  will  should  have  been  pro- 
bated at  the  outset.  The  Judgment  is  af- 
firmed. 

Barclat*  J.,  absent.    The  other  judges 
concur. 


State  o.  Riuct. 
{Supreme  Court  <if  JflMourt.   Jane  3,  1890.)  ">> 

OaimXAi,  Law— lixsoairr— IinDiomxire— Evi- 
DiiraK— VAXUxaa. 
1.  Fallvre  to  set  out  in  an  indlotment  for  lar- 
oeny  the  Christian  name  of  one  of  two  persons 
therein  alleged  to  have  been  iolnt  owners  of  the 
stolen  property  is  not  gronnd  for  qnashing  the  In- 
dlotment, since  Bev.  St.  Mo.  ISTS.)  1812,  provides 
that  it  shall  only  be  necessary  to  allege  In  snoh  in- 
dictment the  property  to  belong  to  one  of  such 
Joint  owners,  and  section  1830  provldee  that,  on 
trial  of  a  felony,  a  variance  between  the  statement 
in  tl>e  indlotment  and  the  proof,  In  the  Christian 
name  or  surname  of  a  person,  shall  not  be  grounds 
for  an  aoauitta)  unless  the  court  shall  find  that  the 
variance  Is  material  to  the  merits  of  the  case,  and 
prejndielal  to  the  defense. 

Sl  a  variance  between  the  Indictment  and  the 

6 roof,  on  trial  for  larceny  from  a  dweilinK-house, 
k  that  the  former  alleges  tiie  house  to  belong  to 
one  person,  while  the  proof  shows  tliat  it  is  owned 
by  anotherjolntly  wltttliim,  is  not  fatal,  since  Rev. 
St  Mo.  1870,  f  1813.  provides  that,  where  any  of- 
fense shall  l>e  committed  upon  or  i  n  relation  to  any 
properly  belonging  to  several  owners,  the  Indict- 
ment shall  be  deemed  sufDoient  if  it  allege  snoh 
proper^  to  belong  to  any  one  or  more  of  them. 

&  (hi  indictment  for  laroeny  from  a  dwelling- 
house,  though  the  proof  shows  that  the  value  of 
the  article  stolen  was  less  than  •80,  an  instruction 
to  find  defendant  gnU^  of  petit  larceny  only  is 
properly  refused,  since,  under  Bev.  St.  Mo.  1879,  % 
1809,  larceny  from  a  dwelUng-bouse  is  grand  lar- 
ceny. Irrespective  of  value. 

4.  On  indictment  for  laroeny,  it  appeared  thai 
defendant,  who  was  M  years  old,  had  for  several 
years  used  intoxicating  liquors  to  excess;  that  he 
would  go  off  several  times  a  month,  and  stay  on  a 
spree  for  several  days;  that  he  had  several  times 
Dad  deMrfiitn  trement,  the  last  time  being  a  few 
nontlis  before  the  laroeny.  Bat  tlte  evidence  did 
not  show  that  he  was  insane,  or  that  his  mind  was 
affected  so  that  he  could  not  tell  right  from  wrong. 
He  was  drunk  a  few  days  before  the  laroeny,  but 
time  witnesses,  to  whom  he  sold  the  stolen  article 
on  the  day  of  the  laroeny,  testified  that  he  was 
tben  sober.  Held,  that  an  instruction  to  find  de- 
fendant not  guilty  if,  by  reason  of  his  intemper- 
ance, lie  did  not  have  mind  enough  at  Uie  time  of 
the  laroeny  to  Icnow  right  from  wrong,  was  prop- 
erly refused. 

Appeal  from  circuit  court,  Buchanan 
oounty;  Sucas  Woodson,  Judge. 

Waodton  (6  Woodeon,  for  appellant.  TAs 
Attorney  General,  for  the  State. 

Bat,  0.  J.  Defendant  was  indicted,  tried, 
and  convicted  in  the  Buchanan  county  crim- 


inal court  of  the  larceny  of  a  shotgun  from  a 
dwelling-bouse,  and  his  punishment  as- 
sessed at  Imprisonment  in  the  penitentiary 
for  three  years.  Omitting  caption,  and  sig- 
nature of  the  prosecuting  attorney,  the  in- 
dictment in  the  cause  is  as  follows:  "The 
grand  jurors  of  the  state  of  Missouri,  within 
and  for  the  l>ody  of  the  county  of  Buchanan 
aforesaid,  being  duly  impaneled  and  sworn, 
upon  their  oaths  do  present  that  James 
Riley,  on  the  15th  day  of  May,  A.  D.  1889, 
or  within  a  few  days  next  before  said  15th 
day  of  May,  at  the  county  of  Buchanan  and 
state  aforesaid,  from  the  dwelling-house  of 
George  "W.  Gibson,  one  double  barrel  shot- 
gun, (a  better  description  is  to  the  grand 
Jurors  unknown,)  of  the  value  of  thirty  dol- 
lars, the  joint  personal  property  of  George 
W.  Gibson  and  W.  E.  Brocken,  then  and 
there  being  found,  to-wit,  in  said  dwelling- 
house  and  at  said  county,  did  "Yeloniously 
steal,  take,  and  carry  away,  contrary  to  the 
form  of  the  statutes  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state. "  The  evidence  in  behalf  of  the 
state  is  to  the  effect  that  Gibson,  who  was  a 
man  of  family,  and  Brocken,  who  was  single 
and  unmarried,  lived  together  npon  a  farm 
in  Buchanan  county.  Mo.,  and  were  partners 
in  managing  and  working  the  farm.  Having 
dosed  up  their  house,  said  Gibson,  with  his 
wife  and  child,  and  said  Brocken  and  a 
hired  hand,  left  early  on  the  morning  of  May 
11th,  and  went  to  St.  Joseph,  Mo ,  for  the 
day.  The  children  of  Oibaon  were  sent  over 
to  their  uncle's,  in  the  neighborhood,  so  that 
no  one  was  left  at  the  house  on  said  day. 
The  doors  of  the  house  were  shut,  but  not 
locked.  At  a  point  called  "Frazier,"  on 
their  way  to  St.  Joe,  and  two  or  three  miles 
from  their  farm,  they  met  defendant,  who 
asked  Brocken  if  they  were  going  to  town, 
and  was  told  that  they  were.  Upon  their 
return,  at  about  8  o'clock  that  same  evening, 
they  found  that  a  shotgun,  which  had  been 
left  in  a  gun-rack  over  a  door  in  the  interior 
of  the  house,  was  missing.  Between  2  and 
8  o'clock  in  the  afternoon  of  the  same  day, 
one  Henry  Cook  and  two  others  met  defend- 
ant on  the  road,  some  three  or  four  miles 
from  the  place  of  larceny,  carrying  the  gun 
In  question,  which  defendant  represented  be 
had  taken  in  part  payment  for  labor  from  a 
man  at  or  near  Plattsburg,  Mo. ;  and,  after 
some  parley  and  negotiation,  defendant  sold 
the  gun  to  said  Cook  for  six  dollars.  The 
value  of  the  gun  was,  it  may  t)e  remarlsed,  va- 
riously estimated  at  from  920  to  930.  This 
evidence  was  not  disputed  or  controverted. 

It  is  practically  conceded  that  defendant 
took  the  gan;  and  the  only  evidence  in  de- 
fendant's behalf  was  offered  to  show  that  he 
was  not  responsible  for  the  crime,  t)ecause  of 
his  mental  condition,  due  to  continued  and 
excessive  intemperance.  We  will  recur  to 
this  branch  of  the  evidence  later  on  in  the 
coui-se  of  this  opinion.  The  summary  of  the 
evidence  already  given  will,  we  think,  suffice 
for  a  correct  apprehension  of  its  general  char- 
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acter  and  bearings,  and  we  will  now  proceed 
to  a  cunsideration  of  the  points  now  urged 
for  a  reversal  of  the  judgment  of  couviction: 

First,  then,  there  was  a  motion  to  quash 
the  indictment  because  the  Indictment  did 
not  set  out  the  Christian  name  of  W.  E. 
Brocken,  who  was  one  of  the  owners  of  the 
stolen  gun.  This  motion  was,  we  think, 
properly  overruled  by  the  court.  See  sec- 
tions 1812,  1820,1  Rev.  St.  1879. 

Again,  it  is  contended  that  there  is  a  fatal 
variance  between  the  Indictment  and  proof, 
inasmuch  as  the  indictment  charged  the  lar- 
ceny to  have  been  committed  in  thedwelling- 
taouse  of  Gibson,  whereas  the  evidence  shows 
the  house  wits  held  in  partnership  by  Gibson 
and  Brocken.  This  state  of  facts  is  express- 
ly provided  for  in  section  1812,  Bev.  St. 
1879,  which  provides  that,  where  any  of- 
fense shall  be  committed  upon  or  in  relation 
to  any  property  belonging  to  several  partners 
or  owners,  the  indictment  shall  be  deemed 
sufficient  if  it  allege  such  property  to  belong 
to  any  one  or  more  of  such  partners  or  own- 
ers, without  naming  all  of  them. 

Complaint  is  also  made  of  the  refusal  to 
give  instruction  No.  3  asked  by  defend- 
ant. The  gist  of  this  instruction,  so  far  as 
the  objection  thereto  now  urged  is  concerned, 
is  that  it  authorizes  the  jury  to  find  defend- 
ant guilty  of  petit  larceny  if  they  found  the 
value  of  the  gun  to  be  less  than  $30.  The 
gun  was,  as  the  evidence  shows  and  the  in- 
dictment charges,  taken  and  stolen  from  a 
dwelling-house;  and  this  is  grand  larceny,  ir- 
respective of  the  value.  The  value  was  there- 
fore immaterial,  and  the  instruction  properly 
refused  on  this  account,  if  no  other.  Sec- 
tion 1309.  Id. ;  State  v.  liamelsburg,  80  Mo. 
26;  State  v.  Smith,  Id.  114. 

Defendant  also  asked  the  following,  upon 
the  refusal  of  which  error  is  predicated: 
"(1)  The  court  instructs  the  jury  tliat  if  they 
believe,  from  all  the  evidence,  facts,  and  cir- 
cumstances in  this  case,  that  the  defendant, 
from  a  long  and  continued  use  of  whisky  and 
alcoholic  liquors,  or  either  of  them,  had 
brought  upon  himself  delirium  tremens,  and 
weakened  and  impaired  his  mind  so  that  he 
did  not  have  mind  enough  at  the  time  of  the 
t^leged  offense  to  know  the  right  from  wrong 
in  taking  the  gun  alleged  to  have  been  taken, 
and  that  he  took  said  gun,  while  he  was  suf- 
fering by  sncb  use  of  alcoholic  liquors,  for 
the  purpose  of  obtaining  liquors  to  drink, 
then  tliey  must  acquit  the  defendant  in  this 
case."  We  see  no  special  reason  to  criticise 
the  form  and  phraseology  or  doctrine  set  forth 
in  the  instruction  just  quoted.  While  drunk- 
enness is  no  defense,  and  does  not  mitigate 
the  ofTense,  and  while  temporary  insanity 
immediately  resulting  from  voluntary  intoxi- 


I  Rev.  St.  Mo.  1879,  {  1830,  provides  that  on  trial 
of  «  felony  a  variance  between  the  statement  in 
the  Indictment  and  the  proof,  in  the  Christian 
name  or  surname  of  a  person,  shall  not  be  ground 
for  an  acquittal  unless  the  court  shall  find  that 
such  variance  is  material  to  the  merits  of  the 
case,  and  prejudicial  to  tlie  defense. 


cation  does  not  discbarge  any  one  of  his  re- 
sponsibility,  on  the  other  band,  long-con- 
tinued   habits  of  intemperance,   producing 
permanent  mental  disease  amounting  to  ia« 
sanity,  or.  as  the  Instruction  says,  so  weak- 
ened and  Impaired  the  mind  that  one  com- 
mitting an  offense  has  not  mind  enough  at  the 
time  to  know  right  from  wrong,  relieves  the 
party,  we  apprehend,  of  responsibility  under 
the  law.    Insanity  of  this  sort,  and  thus  pro- 
duced, is  the  same  in  law  as  insanity  arising 
from  other  causes.    State  v.  Hundley,  46 
Mu.  414.  and  cases  cited.    But  the  instruc- 
tion was  refused,  we  apprehend,  upon  the 
ground  that  it  was  not  supported  by  any  evi- 
dence in  the  cause.    Defendant,  then  24  years 
old.  had  for  several  years  used  intoxicating 
liquors  to  excess.    He  seems  to  have  con- 
tracted this  unfortunate  habit  when  a  lad  on- 
ly 17  years  of  age.    He  would  work,  it  seems, 
for  several  days,  get  his  pay,  and  go  off  and 
get  drunk,  and  stay  drunk  for  several  days  at  a 
time,  or  as  long  as  be  could  get  liquor.    He 
would  get  a  jug  or  jugs  of  whisky,  and  lay  in 
the  woods  or  horse  lot;  and  these  sprees  liap- 
pened  sometimes  as  often  as  three  or  four 
times  a  month.    He  had  delirium  tremens  a 
number  of  times;  the  father  and  a  brother 
say  twice  some  seven  or  eight  years  before, 
and  once  about  a  year  before  the  date  of  the 
larceny.    The  mother  says  he  had  delirium 
tremens  seven  or  eight  times, — the  last  time 
in  December,  about  Bve  or  six  months  pre- 
vious to  the  larceny.    The  defendant  himself 
says  In  his  testimony  that  the  last  attadc  was 
in  February.    Without  going  into  all  the  de- 
tails, the  evidence,  we  think,  shows  a  gross 
and  uncontrolled  appetite  or  thirst  for  strong 
drink;  and  some  of  it  tends  to  show  that 
when  recovering  from  hisspraes,  which  were 
sometimes  protracted  for  several  days,   he 
was  dull,  nervous,  and  shaky,  and  did  not 
seem  to  be  at  himself,  exactly.    But  there  is 
nothing  in  it  to  show  that  defendant  was  in- 
sane, or  suffering  from  any  permanent  men- 
tal disease  arising  from  excessive  use  of  liquor 
or  narcotics,  or  otherwise,  or  that  his  mind 
was  so  weakened  or  impaired  from  any  cause 
that  he  did  not  know  right  from  wrong. 
The  trial  court,  of  its  own  motion,  as  well  as 
the  state's  attorney,  questioned  the  witnesses 
introduced  by  defendant  directly  as  to  his 
mental  condition;  and  the  general  purport  of 
the  testimony  is  that,  when  not  drinking,  no 
one  ever  noticed  any  strange  action  on  his 
part,  or  anything  out  of  the  common.     He 
was,  it  seems,  at  all  intermediate  times,  a  man 
of  good  enough  ordinary  sense;  was  thought 
a  good   workman,  and  to  know  generally 
what  he  was  about.     There  is.  we  believe,  no 
evidence  that  he  was  drunk  on  Saturday, 
when  the  larceny  was  committed.  The  moth- 
er of  defendant  testiBes  that  he  was  drunk  on 
the  Thursday  before  Saturday,  (the  11th,) 
the  date  of  the  larceny,  and  that  she  heard 
he  was  drunk  on  Friday,  but  did  notsee  him 
that  day.  or  until  the  Monday  following, 
when  she  testiQes  he  came  home,  and  did  not 
seem  to  be  right,  but  stupid,  and  not  at  liirn- 
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self.  The  three  witnesses  named  Cook,  who 
bought  the  gun,  as  before  staled,  testlBed 
that  he  was  sober  at  the  time  of  the  purchase; 
that  is,  In  the  afternoon  of  the  day  the  lar< 
ceny  was  committed.  We  have  loolced 
through  the  evidence  in  the  record  prett  j  care- 
fully in  this  connection,  and  see  no  prejudice 
to  the  rights  of  the  defendant  in  the  matter 
of  refusing  the  al)ove  instruction,  which,  we 
think,  was  without  evidence  to  support  it. 

Our  attention  is  also  called  to  ufurtlier  ex- 
ception of  this  sort.  Defendant's  counsel  in> 
quired  of  the  prosecuting  witness  touching 
his  knowledge  of  defendant's  habits  in  re- 
apect  to  sobriety,  and  the  state's  objection 
thereto  was  sustained.  Even  if  tlie  ruling  in 
this  behalf  was  erroneous,-^-and  we  do  not 
think  it  was.— defendant  was  not  thereby 
prejudiced  as  to  his  substantial  rights,  inas- 
much  as  he  was  afterwards  allowed  to  fully 
interrogate  the  witness  on  that  subject.  The 
witness,  moreover,  knew  little  or  nothing 
aboat  the  matters.  The  trial  court  permitted 
the  examin;>tion  to  take  a  wide  range  on  this 
branch  of  the  case,  treating  defendant  liber- 
ally in  this  regard,  so  that  we  think  he  has  in 
this  respect  no  just  ground  of  complaint. 
This  leads  to  an  alflrmance  of  the  judgment 
of  the  trial  court,  and  it  is  accordingly  so  or- 
dered.    All  concur. 


Hubbard  v.  Texas  ConNTT. 

^Supreme  Court  of  Missouri.    June  16,  l89a) 

Cuuu£  ov  CioUBT— Fees  fob  BKTXEisa  Absbss- 
MBNT  Lists. 
The  revenue  law.  (Rev.  St  Ko.  1879,  {  6S62,) 
providing  that  "the  following  fees  and  compensa- 
tion BhaU  be  allowed  to  the  several  officers  and 
SersoDS  herein  named  for  services  rendered  lin- 
er the  provisions  of  this  chapter, "  eto.,  provides 
for  all  foes  that  are  to  be  allowed ;  and,  since  none 
are  therein  provided  for  such  work,  the  clerk  is 
not  entitled  to  fees  for  entering  the  assessment 
lists,  nnder  section  6688,  which  provides  that  the 
assessment  lists  "shall  be  by  the  assessor,  after 
he  has  completed  his  assessor's  books,  filed  in  the 
«{Bce  of  the  county  clerk,  and  by  him,  after  enter- 
ing the  filing  of  the  same  thereon,  be  preserved  and 
•uely  kept. " 

Appeal  from  circnit  court,  Texas  county; 
C.  C.  Bland,  Judge. 

A,  H.  Livingston  and  /.  D.  Young,  for  ap- 
pellant.    V.  M.  Hines,  for  respondent. 

Bbaok,  J.  The  plaintiff  presented  to  the 
«ounty  court  for  allowance  the  following  de- 
mand: Houston,  Mo.,  February  14th,  1887. 
Texas  County,  in  account  with  S.  M.  Hub- 
bard, County  Clerk,  Dr.  1887.  Feb.  4  &  5. 
To  filing  3,319  assessment  lists,  at  .05  each, 
-•1(>5.95.  Tbe  oounty  court  refused  to  allow 
the  demand,  and  the  plaintiff  appealed  to  tlie 
circuit  court.  On  tlie  trial  in  the  circuit 
«ourt,  the  court  declared  the  law  to  be  "that 
the  plaintiff  is  not  entitled  to  any  fee  for  fil- 
ing and  preserving  the  assessment  lists  de- 
livered to  him  by  the  assessor,"  and  rendered 
judgment  for  the  defendant,  from  wliich  the 
plaintiff  appeals  to  this  court.  By  the  reve- 
nue law  (Ber.  St.  1879,  c.  145,  §  t)688)  it  is 


provided  that  the  assessment  lists  "shall  be 
by  the  assessor,  after  be  has  completed  his 
assessor's  books,  filed  in  the  office  of  the  coun- 
ty  clerk,  and  by  him,  after  entering  the  &!• 
ing  of  the  same  thereon,  be  preserved  and 
safely  kept."  By  section  6862  of  the  same 
chapter  it  is  provided  that  "the  following 
fees  and  compensation  shall  be  allowed  to  the 
several  otflcers  and  persons  herein  named  for 
services  rendered  under  the  provisions  of  this 
chapter,  viz.:  To  clerks:  First.  *  ♦  * 
For  extending  the  tax  on  the  assessment 
book,  three  cents  for  each  name,  to  be  paid 
by  the  state  and  county  in  proportion  to  the 
number  of  tax  columns  used  by  each.  8eo- 
and.  For  making  a  copy  of  the  tax-book  for 
the  use  of  the  collector,  including  certificate 
and  seal  to  the  same,  for  every  hundred  words 
and  figures,  ten  cents,  one-halt  to  be  paid  by 
the  state,  the  other  half  by  tbe  county;  for 
making  an  abstract  of  the  assessor's  book  for 
the  state  auditor,  five  dollars,  and,  in  addi- 
tion  thereto,  fifty  cents  for  every  hundred 
thousand  dollars'  worth  of  property  on  such 
abstract,  to  be  paid  by  the  state.  Third. 
For  making  an  abstract  of  the  tax-book  for 
the  state  auditor,  including  certificate  and 
seal  to  same,  five  dollars,  and  one-tenth  of 
one  per  cent,  of  the  amount  of  revenue  tax 
on  such  abstract,  to  be  paid  by  the  state. 
Fourth.  For  certifying  statements  to  the 
auditor  as  required  by  this  chapter,  or  mak- 
ing any  certificate  required  by  this  chapter, 
under  the  seal  of  said  court,  seventy-five  cents 
for  each  certificate  and  seal,  to  be  paid  equally 
out  of  the  state  and  county  treasury.  Fifth. 
For  every  settlement  with  thecoUector.  thirty- 
five  cents,  to  be  paid  equally  out  of  the  state 
and  county  treasury.  Sixth.  For  safe-keep- 
ing, filing,  and  transmitting  the  collector's 
bond  to  tbe  state  auditor,  one  dollar. " 

The  service  charged  for  in  this  case  was  a 
service  rendered  under  the  provisions  of  said 
chapter.  For  all  services  whatever  that  may 
be  performed  by  the  county  clerk  under  the 
provisions  of  that  chapter,  the  fees  and  com- 
pensation allowed  are  those  provided  for  in 
said  section,  and  those  only.  The  compre- 
hensive language  of  the  first  paragraph  of 
the  section  requires  such  a  construction. 
The  specific  division  of  the  compensation  to 
be  allowed  between  the  state  and  the  county 
tends  to  support  it;  while  the  fact  that  the 
revenue  law  is  a  complete  system  within  it- 
self, prescribing  service,  and  providing  com- 
pensation therefor,  admits  of  no  other  con- 
clusion; and  so  it  was  in  effect  ruled  in  Har- 
ris V.  Buffington,  28  Mo.  53,  in  which  it  was 
held  that  the  fees  of  county  clerks  for  serv- 
ices performed  under  the  revenue  law  are 
regulated  by  that  law,  and  not  by  the  law 
regulating  the  fees  of  such  officers  generally. 
The  revenue  law  allows  no  fee  for  filing  as- 
sessment lists,  and  the  plaintiff  can  make  no 
claim  for  pay  for  such  service  under  the  gen- 
eral fees  law,  (cliapter  103,  g  5600,  Bev.  St. 
1879,)  under  which  this  claim  is  made.  The 
j  udgment  of  the  circuit  court  is  affirmed.  All 
concur.  Digitized  by  CjOOQ  IC 


1066 


SOUTHWESTERKT  BEPOBTEB,  Vot.  13. 


(Mo. 


Obb  «.  Rode  et  al. 

(Supreme  Court  qf  Missouri.  June  16, 1890.) 
MOKTOAOBa— Trusts— Ettdbnoh— Limitation  o» 
AoTioxa— Plbasikg — Pabtibs— Appkau 
1.  Decedent,  being  Indebted,  convened  land  to 
•  tmstee  In  trast  to  enable  the  latter  "to  sell  such 
parts  of  said  property  as  may  be  desired  to  settle 
and  satisfy  said  debts,  *  *  *  and,  in  order  to 
settle  said  debts,  he  may  give  hla  indlvidnal  notes 
for  the  same,  and  execute  a  mortgage  on  the  be- 
fore-described lands  and  lots,  or  any  part  thereof, 
to  secure  the  same,  upon  such  terms  •  •  •  as 
to  him  may  seem  proper  and  advisable. "  Held, 
that  the  deed  authorized  the  trustee  to  borrow 
money  to  meet  such  debts,  and  to  give  his  indlvld- 
aed  note  therefor,  secured  by  a  mortgage  on  the 
land. 

3.  In  »  suit  to  foreclose  such  a  mortgage,  evi- 
dence on  the  part  of  the  heirs  of  the  grantor  in  the 
deed  of  trust,  that  when  the  note  was  executed  by 
the  trustee  all  the  debts,  to  settle  which  the  trust- 
deed  was  given,  were  paid,  is  inadmissible,  since 
Rev.  Bt.  Mo.  1879,  i  3987,  provides  that  no  person 
who  in  good  faith  pays  money  to  a  trustee  author- 
ized to  receive  it  shall  be  responsible  for  the  ap- 

Slicatlon  of  such  money,  nor  shall  tbe  rightor  title 
erived  by  him  from  such  trustee,  in  consideration 
of  such  payment,  be  called  in  question  in  conse- 
qnenoe  of  any  misapplicatioD  by  such  trustee. 

8.  In  such  case,  plaintiff  is  competent  to  testi- 
fy as  to  transactions  between  him  and  the  trustee 
in  regard  to  the  execution  of  the  note  and  mort- 

fage,  though  the  grantor  in  the  deed  of  trust  is 
ead.  The  statute  regulating  the  admissibility  of 
the  testimony  of  interested  persons,  where  the  ad- 
verse party  is  dead,  does  not  apply. 

4.  The  supreme  court  can  on  appeal  amend  a 
Judgment  by  striking  out  the  names  of  parties  er- 
roneously joined  in  the  suit,  and  affirm  it  as  to  the 
remaining  parties.  Rev.  St.  Mo.  1889,  f  2101,  pro- 
vides that,  after  final  judgment,  the  court  may 
amend,  in  alDrmance  of  such  judgment,  any  record 
or  other  proceedings  in  the  cause  by  striking  out 
the  name  of  a  party. 

6.  The  bar  of  the  statute  of  Ilmitationa  is  not 
available,  unless  it  is  specially  pleaded. 

0.  In  Missouri,  10  years'  possession  of  the 
property,  adverse  to  the  mortgagee,  is  necessary 
to  bar  a  suit  to  foreclose  the  mortgage. 

Error  to  circuit  court,  Buchanan  county; 
Joseph  F.  Grubb,  Judge. 

This  action  was  commenced  by  the  plain- 
tiff, October  30, 1880,  against  the  children  of 
John  H.  Rode,  deceased,  who  are  the  sole  dev- 
isees, (and  the  liusbitnds  of  such  of  them  as 
were  married  women,)  and  James  W.  Strong, 
Ira  Brown,  and  others,  to  foreclose  a  deed  of 
trust  in  the  nature  of  a  mortgage  executed 
by  defendant  Strong,  dated  April  3,  1867, 
purporting  to  convey  certain  lands  described, 
in  Buchanan  county,  Mo.,  to  defendant 
Brown,  in  trust  to  secure  the  payment  of  a 
promissory  note  of  the  same  date,  whereby, 
defendant  Strong  promised  to  pay  to  the 
plaintiff,  one  year  after  that  date,  $4,000, 
with  interest  at  10  per  centum  per  annum. 
On  the  back  of  this  note  are  the  following  in- 
dorsements: "Paid  on  this  note  $210  inter- 
est, Nov.  16,  1874.  October  23d,  1875,  Or. 
by  Weatherby  notes,  9351 ;  Or.  by  Chesmore, 
$10.00."  The  pleadings  in  the  case  need  not 
be  fully  given.  The  answers  of  certain  of 
the  defendants,  besides  general  denials,  set 
np  the  statute  of  limitations.  Tbe  deed  of 
trust  sought  to  be  foreclosed  in  this  proceed- 
ing was  executed  by  defendant  Strong  pursu- 
ant to  supposed  authority  conferred  by  an 
earlier  conveyance  of  John  H.  Rode,  upon 


the  construction  of  which  the  case  chiefly 
turns.  The  language  of  tbe  deed  last  men- 
tioned, bearing  directly  on  the  pending  con- 
troversy, is  as  follows:  "To  have  and  to  hold 
the  same,  together  with  the  appurtenances 
thereunto  belonging,  to  the  said  party  of  the 
second  part,  [Strong,]  and  his  successors  and 
assign  s,  forever.  This  conveyance  is  made  in 
trust,  however,  for  the  following  usee  and 
purposes;  that  is  to  say:  That  whereas,  tb» 
said  John  H.  Bode  is  now  indebted  to  divers 
persons;  and  whereas,  several  judgments  are 
now  of  record  in  said  county  of  Buchanan, 
and  which  ere  liens  upon  the  real  estate  and 
property  hereby  conveyed,  and  said  convey- 
ance is  made  to  enable  the  said  party  of  the 
second  part  to  sell  sucb  parts  of  said  proper- 
ty as  may  be  desired  to  settle  and  satisfy  said 
debts,  and  the  said  party  of  the  second  part 
is  hereby  empowered  by  the  parties  of  the 
first  part  to  make  any  arrangements  which  he 
may  deem  advisable  with  any  of  thecredit(ws 
of  the  said  John  H.  Rode,  and  in  order  to 
settle  said  debts  he  may  give  his  individnal 
notes  for  the  same,  and  execute  a  mortgage 
on  tbe  before-described  lands  and  lots,  or  any 
part  thereof,  to  secure  the  same,  upon  sucb 
terms,  and  payable  at  such  times,  as  to  him 
may  seem  proper  and  advisable;  and  he  is- 
also  authorized  to  sell  and  convey  any  part  of 
said  property  or  real  estate  for  such  fair  price 
as  he  may  deem  advisable  for  deferred  pay- 
ments of  any  of  said  indebtedness,  selling 
the  unimproved  town  lots  first, — that  is,  tbe 
lots  having  no  dwelling-house  on  first,  and 
the  whole  of  the  town  lots  before  selling  the 
said  tracts  of  land  or  any  part  thereof,  and 
continuing  to  sell  such  parts  as  may  be  prop- 
er and  necessaiy,  until  all  of  the  said  debts, 
which  are  liens  on  said  real  estate,  are  paid, 
and  then  such  other  debts  as  may  now  exist 
against  said  Rode,  paying  his  security  debts 
last;  and  it  is  further  understood,  directed, 
and  agreed  that,  after  said  debts  are  paid, 
said  lands  are  not  to  be  disposed  of  or  sold  by 
said  party  of  the  second  part,  unless  it  is  to 
recon  vey  the  balance  thereof  to  tbe  parties  of 
the  ilrst  part,  or  to  convey  the  same  by  their 
written  request  or  concurrence  in  writing." 
The  cause  was  tried  by  tbe  court.  Sever<d 
of  its  rulings  are  the  subject  of  exceptions 
that  will  be  noted,  with  other  material  mat- 
ters, in  the  progress  of  the  opinion  of  the 
court.  The  plaintiff  was  examined  on  his- 
own  behalf  as  a  witness,  and  his  testimony 
(referred  to  in  the  opinion)  was  as  follows: 
"  William  Orr,  tbe  plaintiff,  called  in  bia  own 
behalf,  being  duly  sworn,  testiBed  as  follows: 
Direct  Examination.  Queations  by  Mr. 
White.  Question.  Yon  are  the  plaintiff  in 
this  case?  Answer.  Yes,  sir.  Mr.  Brown. 
We  object  to  Mr.  Orr's  being  permitted  to- 
testity  here  in  tbe  case  at  all.  He  is  the  op- 
posite party,  and  the  pleadings  show  that 
Mr.  Rode  is  dead.  We  think  he  is  an  incom- 
petent witness.  Tbe  Court.  The  objection 
is  overruled.  To  which  ruling  defendanta 
then  and  there  excepted.  Q.  Where  do  yon 
Uve?    A.  I  live  in  Maysville,  Mo.    Q.  How 
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long  have  yon  lived  there?  A.  I  come  there 
in  1854.  Q.  Been  living  there  ever  sinceP 
A.  Yes,  sir;  close  to  there.  I  don't  live  in 
town  all  the  time,  but  Hive  there  and  aronnd 
there.  Q.  Lived  there  in  1867?  A.  Yes, 
sir.  Q.  Where  you  acquainted  with  J.  W. 
Strong?  A.  Yea,  sir.  Q.  State,  Mr.  Orr, 
the  circumstances  which  led  to  you  malting 
this  loan  in  question,  fully.  A.  Well,  sir, 
Mr.  Strong  came  down  there  to  court,  and 
asked  me  if  I  had  any  money  to  lend.  '  Well,' 
Bays  I,  •!  don't  know  how.'  He  found  out 
I  had  some  money  here  in  Mr.  Beattie's 
bank,  and  he  called  my  attention  to  it,  and 
told  me  that  it  might  as  well  be  drawing  me 
interpst  as  to  be  laying  there.  I  told  him  I 
did  not  know  whether  I  cared  about  lending 
it  or  not.  He  insisted  on  me  lending  it,  and 
I  finally  came  to  the  conclusion  that  I  woald 
lend  it.  providing  he  gave  me  security,  and 
he  told  me  that  he  wanted  it  for  Mr.  Rode. 
Mr.  Brown.  We  object  to  him  being  per- 
mitted  to  testify  to  the  remarks  that  he  made 
to  Strong,  and  we  wish  to  save  an  excep> 
tion  to  tlie  ruling  of  the  court  on  that  speciflc 
objection.  The  Court.  I  can't  see  where 
this  testimony  will  lead  to.  I  don't  see  its 
relevancy  as  yet  Mr.  Brown.  We  think 
that  he  is  Incompetent  to  testify.  The  Court. 
So  far  as  anything  that  took  place  between 
him  and  Mr.  Bode,  as  a  friend,  he  is  unques- 
tionably incompetent,  and  I  am  unable  to  see 
any  relevancy;  but  so  far  as  any  conversation 
between  himself  and  Mr.  Strong,  his  friend, 
I  don't  see  what  harm  it  can  do.  I  will  hear 
it  out,  anyway,  and  I  will  take  it  from  me  by 
instructions,  if  necessary.  Q.  Did  not  Mr. 
Yorles  ask  him  if  he  would  not  let  Mr. 
Strong  have  the  money?  Mr.  Brown.  We 
object  to  his  stating  what  Henry  Yories  may 
have  said,  on  the  ground  of  irrelevancy;  Mr. 
Yories  being  dead.  The  Court.  Well,  that 
objection  is  sustained.  Mr.  White.  We  ex- 
cept. Mr.  White.  We  offer  to  prove  that 
William  Orr,  prior  to  making  this  loan,  con- 
Bolted  with  Henry  M.  Yories,  the  agent  and 
advisor  of  .John  H.  liode,  as  testified  to  by 
Allen  H.  Yories;  that  in  that  conversation 
Henry  M.  Yories  told  William  Orr  that  the 
snm  of  four  thousand  dollars  was  needed  by 
John  H.  Bode  to  pay  oft  his  debts:  that  in 
the  same  conversation  H.  M.  Yories  told 
Wm.  Orr  that  Strong  had  the  power  and  right 
to  borrow  this  from  John  H.  Rode,  and  under 
tlM  deed  of  trust  in  evidence,  and  in  conse- 
qnence  of  this  statement,  and  not  until  then, 
did  Mr.  Orr  loan  the  money.  The  Court. 
You  will  not  be  permitted  to  show  this  by 
this  witness.  Q.  State  if  you  loaned  the 
money  on  the  note  and  deed  of  trust,  as  read 
in  evidence,  to  Mr.  Strong.    A.  Yes.  sir;  I 

gave  my  check  on  the  bank  for  94.000,  and 
e  got  the  money, — at  least,  be  told  me  he 
did.  I  seen  that  they  charged  it  to  me  in  my 
account.  Mr.  Brown.  We  object  to  that,  as 
incompetent,  for  the  witness  to  testify  upon 
that  matter.  The  Court.  The  court  has  al- 
ready said  that  your  exceptions  would  be 
■aved.    You  have  said  that  more  tlian  once. 


and  I  have  already  stated  that  I  wonld  hear 
anything  that  took  place  between  Mr.  Strong 
and  Mr.  Orr.  The  defendant  then  and  there 
excepted.  Q.  What  payments  have  been 
made  you  on  this  note?  A.  Those  on  the 
back  of  the  note.  Q.  I  will  call  yonr  atten- 
tion to  these  credits  on  that  note.  Were 
these  payments  made  at  the  time  they  pur- 
port to  have  been  made  on  the  note?  Mr. 
Brown.  We  object.  The  Court  I  think  the 
objection  will  be  sustained  as  to  that,  Mr. 
White.  Mr.  Orr  not  being  a  competent  wit- 
ness to  prove  the  credits.  Mr.  White.  We 
except.  Take  the  witness.  Mr.  Brown. 
Stand  aside."  After  a  anding  for  plaintUt, 
and  the  usual  formal  motions,  this  writ  of 
error  was  sued  out  on  the  part  of  defendants. 
Ramey  <§  Broxon,  for  plaintiffs  in  error. 
H.  K.  White  and  C.  A.  Matman,  for  defend- 
ant in  error. 

Basolat,  J.,  (<^fl«r  ttattng  the  facte  a$ 
above.)  1.  In  the  construction  of  such  an  in- 
strument as  the  deed  from  Bode  to  Strong 
in  this  case,  the  first  and  best  rule  of  inter- 
pretation is  to  gather  from  the  entire  docu- 
ment, as  best  we  may,  the  intention  of  the 
pai-ties  to  it,  and  give  effect  to  such  intent 
when  manifest.  Qibson  v.  Bogy.  28  Mo. 
478.  The  deed  in  question  conferred  on 
Strong  not  merely  a  power  of  sale,  but  the 
legal  estate  as  well,  in  trust  for  certain  pur- 
poses defined.  The  prime  object  of  the  trust 
was  declared  to  be  the  payment  of  the  debts 
of  Rode.  This  court  has  held  that,  wiiere 
such  was  the  object,  a  power  of  sale  was  nec- 
essarily implied,  even  when  unexpressed; 
the  property  itself  being  bound  by  law  for  the 
payment  of  the  debts.  Porter  v.  Schofield,  55 
Mo.  56.  To  the  same  effect  is  Cherry  v. 
Greene,  115  111.  591,  4  H.  £.  Bep.  257;  and 
Haggerty  v.  Lanterman,  SO  N.  J.  Eq.  87. 
But  in  the  case  before  us  the  authority  to  sell 
is  deflnitely  given,  in  clear  terms,  with  a  fur- 
ther power  to  make  any  arrangements  with 
the  creditors  of  Rode  which  the  trustee  may 
deem  advisable,  and  to  charge  the  property 
by  mortgage  to  secure  the  trustee's  individ- 
ual note  for  such  debts,  etc. 

One  rule,  of  quite  frequent  application  to 
this  subject,  is  that  where  a  power  of  abso- 
lute sale  is  vested  in  a  trustee  for  a  special 
purpose,  necessarily  contemplating  the  rais- 
ing of  funds,  (as  here  for  the  payment  of 
debts,)  such  power  impliedly  includes  that  of 
raising  such  funds  by  mortgage,  which  is,  in 
Its  nature,  merely  a  conditional  sale.  Hill, 
Trustees,  (2d  Amer.  Ed.)  §475;  Loebenthal 
v.  Baleigh,  S6  N.  J.  Eq.  172;  Bank  v.  Mo- 
Knight's  Heirs,  2  Mo.  42.  Moreover,  the 
law  requires  no  more  than  a  substantial  exe- 
cution of  the  powers  conferred  on  such  a 
trustee.  Warner  v.  Insnrance  Co.,  1U9  U. 
S.  869,  S  Sup.  Ct.  Rep.  221;  Cumtning  ▼. 
Williamson,  1  Sandf.  Ch.  17;  Mead  v.  Mc- 
Laughlin, 42  Mo.  198.  Here  express  and 
undoubted  authority  was  given  to  satisfy 
any  of  Rode's  debts  with  the  trustee's  own 
note,  and  to  secure  it  by  mortgage  on  tb« 
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property.  What  difference  in  effect  can  be 
pointed  out  between  so  doing  and  pursuing 
the  course  which  the  trustee  actually  adopt- 
ed, of  raising  funds  to  meet  such  debts,  by 
such  a  note  so  secured?  We  think  there  is 
no  Bubstantial  difference,  in  view  of  the  evi- 
dent purpose  and  intent  of  the  entire  trust. 
Viewing  the  instrument  of  authority  as  a 
whole,  we  regard  it  as  fully  authorizing  the 
trustee  Strong  to  make  the  charge  upon  the 
property  wliich  forms  the  basis  of  thia  fore- 
closure suit. 

2.  The  trial  court  excluded  evidence  of- 
fered  by  the  defendants  tending  to  prove  that 
the  debts  of  Rode  had  been  paid  before  the 
execution  of  the  deed  of  trust  by  Strong. 
This  was  not  error.  It  is  provided  by  our 
statutes  that  "no  person  who  shall,  in  good 
faith,  pay  money  to  a  trustee,  or  otiier  per- 
son acting  in  a  fiduciary  capacity,  authorized 
to  receive  the  same,  shall  be  responsible  for 
the  proper  application  of  such  money;  nor 
shall  any  right  or  title,  derived  by  him  from 
auch  trustee  or  other  flduciary  in  considera- 
tion of  such  payment,  be  called  in  question 
in  consequence  of  any  misapplication  by  such 
trustee."  Rev.  St.  1879,  g  8937.  As  the  in- 
strument under  review  created  a  tinist,  and 
not  a  mere  power,  as  we  have  already  ruled, 
it  was  not  obligatory  upon  one  dealing  with 
the  trustee  to  see  that  tlie  funds  raised  for 
the  purposes  of  the  trust  were  properly  ap- 
plied. So  long  as  the  trust  continued,  the 
authority  to  raise  the  funds  contemplated  by 
it,  for  the  purpose  and  in  the  manner  indi- 
cated in  it,  continued.  It  was  not  obligatory 
on  persons  acting  in  good  faith,  and  without 
knowledge  of  any  breach  of  trust,  to  see 
whether  or  not  the  purposes  of  the  trust  liad 
been  fulfilled  before  dealing  with  the  trustee 
in  relation  to  the  property  vested  in  him. 

3.  Some  of  the  defendants  interposed  the 
statute  of  limitations  as  a  bar  to  the  foreclos- 
ure of  tlie  deed  of  trust  sued  upon.  •  There 
is  no  evidence  before  us  of  any  adverse  pos- 
session by  the  mortgagor  or  grantor  in  the 
deed  of  trust,  or  of  those  standing  in  privity 
to  either.  Therefore  this  point  in  the  case 
is  controlled  by  the  rulings  in  Lewis  v. 
Schwenn,  98  Mo.  26.  2  S.  W.  Rep.  891,  and 
Booker  t.  Armstrong,  93  Mo.  49,  4  S.  W. 
Bep.  727,  if  they  are  to  be  followed.  We 
have  been  asked,  in  a  masterly  argument  of 
counsel  for  appellants,  to  review  and  over- 
rale  those  decisions,  but,  having  given  the 
whole  subject  to  which  they  relate  further 
consideration,  we  are  rather  more  strongly 
inclined  to  adhere  to  them,  and  confirm  the 

Srinciples  they  declare,  that  the  statute  of 
mitations  governing  real  actions  applies  to 
suits  of  this  nature,  (to  foreclose  mortgages 
or  deeds  of  trust,)  and  that  it  is  immaterial 
to  such  foreclosure  that  the  note  secured  may 
be  barred  by  the  limitation  applicable  to  per- 
sonal actions.  Without  further  eliiboration, 
it  may  suffice  to  say  that  we  approve  the 
views  expressed  in  the  cases  last  referred  to, 
And  follow  tliem. 

Whether  the  flpding  of  the  trial  court,  In 


so  far  as  it  established  a  personal  indebted- 
ness of  James  W.  Strong,  as  maker  of  the  note, 
was  correct  or  not,  in  view  of  the  limitation 
law  applicable  to  actions  ou  notes,  is  unim- 
portant now,  since  the  separate  answer  of 
Strong  does  not  plead  that  statute.  It  is 
scarcely  necessary  to  repeat  that,  ordinarily, 
the .  bar  of  limitation,  to  be  available,  must 
be  in  some  way  set  up.  Without  this  its 
bearing  on  the  rights  of  the  parties  cannot 
properly  be  considered. 

4.  Defendants  complain  of  the  action  of 
the  court  in  permitting  plaintiff  to  testify  at 
the  trial.  Rode,  the  grantor  in  the  deed  to 
Strong,  being  dead;  but  it  will  be  seen  by 
reference  to  the  report  of  his  examination 
(in  the  statement  of  the  case)  that  plaintiff 
was  only  allowed  to  testify  to  conversations 
and  dealings  with  J.  W.  Strong,  the  trustee. 
Many  years  ago  this  court  ruled  that  the  strict 
letter  of  the  statute,  regulating  the  admissi- 
bility of  interested  testimony  where  the  ad- 
verse party  was  dead,  should  yield  to  its  rea- 
son and  spirit,  which  aimed  at  placing  the 
parties  upon  an  equality.  Rev.  St.  lS9,  § 
8918;  Coughlin  v.  Haeussler,  50  Mo.  126. 
Since  that  construction  was  announced,  the 
statute  has  been  revised  and  re-enacted  with- 
out change  in  the  language  so  construed. 
We  therefore  accept  that  view  of  it  as  hav- 
ing received  legislative  approval  by  such  re- 
enactment,  and  as  furnishing  a  proper  rnle 
for  our  guidance.  The  reason  and  spirit  of 
the  law  do  not  sanction  the  exclusion  of  the 
evidence  here  in  question,  even  if  Strong  be 
regarded  as  a  mere  agent  of  the  grantor.  Rode. 
Though  the  latter  was  dead.  Strong,  at  the 
time  of  the  trial,  was  living  and  competent. 
The  statute,  when  given  its  rational  inter- 
pretation, does  not  exclude  the  evidence  of 
one  party  to  a  contract  when  the  transaction 
on  the  other  part  was  had  with  an  agent,  still 
living  and  competent,  though  the  principal 
(for  whom  the  business  was  transacted)  may 
bedead.  Ward  v.  Ward.  37  Mich.  253.  But, 
as  we  have  already  remarked.  Strong  was  no 
mere  agent  of  Rode.  He  was  trustee  of  an 
express  trust,  and  might  have  sued  in  his 
own  name  to  enforce  his  rights  as  trustee, 
and,  within  the  scope  of  the  trust,  had  power 
to  contract  as  such  as  a  principal.  Having 
done  so,  the  testimony  of  Orr,  as  to  dealings 
with  him  in  that  capacity,  were  admisaibjto, 
even  under  the  strict  letter  of  the  statute. 

5.  Whether  or  not  the  trial  court  erred  in 
including,  in  the  amount  of  its  finding,  the 
payment,  by  plaintiff,  of  a  judgment  In  fkvor 
of  the  state  for  delinquent  taxes  on  the  realty 
described  in  the  deed  of  trust  to  him,  is  not 
a  proper  subject  for  review,  as  the  attention 
of  the  trial  court  was  not  called  to  the  sub- 
ject in  any  of  the  reasons  assigned  for  a  new 
trial.  No  claim  of  any  excessive  finding  was 
tlien  made,  and  consequently  none  can  now 
be  entertained.  In  civil  causes,  no  excep- 
tions can  be  token  in  this  court  except  such 
as  have  been  expressly  decided  by  the  trial 
court.     Rev.  St.  1889,  §  2302. 

6.  Certain  of  the  parties  defendant  have 
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(80  tax  as  the  record  before  ns  shows)  no  in- 
tereet  or  estate  in  the  property  described  in 
the  deed  of  trust  of  Strong.  Tlie  judgment 
of  the  trial  conrt  should,  therefore,  have  been 
in  their  favor,  dismissing  the  petition  as  to 
them;  but,  as  they  are  not  necessary  parties 
to  the  litigation,  it  is  proper  for  us.  In  obedi- 
ence to  the  plain  command  of  the  statutes, 
not  to  reverse  the  judgment  for  this  reason, 
bnt  to  direct  it  to  be  amended  by  striking  out 
their  names  as  parties,  and  affirming  the  judg- 
ment. Rev.  St.  1889.  §  2101.1  For  this 
course  there  are  several  precedents  in  former 
decisions.  Gruobon  v.  Brown,  67  Mo.  88; 
Criapen  t.  Hannovan,  86  Mo.  160.  It  is 
therefore  ordered  that  the  names  of  Silas 
Woodson,  A.  D.  Green,  S.  B.  Green,  and 
John  S.  Crosby,  defendants,  be  stricken  out, 
and  the  cause  dismissed  as  to  them,  and  the 
judgment  of  the  circuit  court  be  aflBrmed, 
the  respondents  to  pay  the  costs  upon  this 
writ  of  error.    All  the  judges  concur. 


Sloovu  et  al.  v.  Caldwell  et  al. 
{Court  <ff  AppealB  of  Kentuoky-    June  i35, 1890.) 

MaCEAXICS'  LiBNS. 

▲ot  Ky.,  approved  March  8,  I860,  provides 
that  any  person  'who  shall  furnish  to  a  previous 
building  any  machinery  or  fixtures,  alterations,  ad- 
ditions, or  repairs,  which  are  capable  of  being  re- 
moved from  such  buUdlng  wtthoat  material  in- 
jury thereto,  shall  have  a  lien  thereon  superior  to 
all  others,  even  tbongh  the  employer  had  no  right 
to  bind  the  land  on  which  the  building  is  located 
for  a  sulBcient  estate  to  satisfy  the  liens.  Held, 
that  plaintiffs,  who  furnished  machinery  to  the 
lessee  of  a  flour-mill,  to  enable  him  to  convert  it 
into  a  roller  mill,  were  entitled,  as  against  one 
holding  a  vendor's  lien  on  the  land,  to  remove  all 
•nch  machinery  capable  of  removal  without  seri- 
ona  Injury  to  the  mill,  although  they  did  not  put 
the  former  machinery  back  in  the  condition  It  was 
before  being  detached. 

Appeal  from  Louisville  chancery  court. 

"Not  to  be  officially  reported." 

Stone  &  Sudduth  and  Jos.  A.  BeattU,  tar 
appellants.  Walter  Evatu  and  A.  E.  Wll^- 
$on,  for  appellees. 

Lewis,  C.  J.  In  1882.  Hornsby  sold  to 
61ocum  a  iot  of  land,  retaining  in  the  deed 
therefor  a  lien  for  purchase  money.  Slocum 
erected  on  the  lot  a  flour-mill,  and  In  1886 
gave  to  Hornsby  a  mortgage  on  the  property 
to  secure  $2,000  borrowed  money.  In  March. 
1887,  Pollock  leased  the  lot  and  mill,  reserv- 
ing by  terms  of  the  contract  right  to  pur- 
chase at  a  price  fixed.  After  Pollock  got  pos- 
session under  the  lease,  he  changed  the  char- 
acter of  the  mill,  which  had  been  operated  by 
stones,  to  what  is  called  a  "roller  mill,"  and  to 
that  end  detached  and  removed  from  the  build- 
ing, though  not  off  the  lot,  all  the  machinery 
not  necessary  or  adapted  to  making  flour  by 

iRev.  St.  Ho.  1889,  i  2101,  provides  that,  "after 
final  judgment  rendered  in  any  cause,  the  court 
may.  In  furtherance  of  justice,  and  on  such  terms 
as  may  be  just,  amend,  in  affirmance  of  such  judg- 
ment, any  record,  pleading,  process,  entries,  re- 
turns, or  other  proceedings,  In  such  cause,  by  add- 
ing or  striking  out  the  name  of  a  party,  •  •  • 
and  such  judgment  shall  not  be  reversed  or  an- 
nulled theref w. " 


the  roller  process.  It  appears  that  by  con- 
tract  with  Pollock,  W.  £.  CaldweU  &  Co. 
and  the  Nordyke  &  Marmon  Company  each 
famished  new  machinery  which  was  placed 
in  the  building,  and  used  for  operating  the 
mill;  and,  not  being  paid  therefor,  each  com- 
pany instituted  an  action  to  enforce  its  al- 
leged lien  in  paisuance  of  a  statute  entitled 
"An  act  to  proTlde  a  mechanic's  lien  law  for 
tlie  city  of  LoQlsviUe  and  county  of  Jeffer- 
son," approved  March  2,  1869;  and  there- 
after, September  28.  1887,  Pollock,  without 
exercising  his  right  to  purchase  the  property, 
abandon^  the  lease.  The  two  actions  hav- 
ing been  consolidated  and  tried  together, 
Hornsby  and  Slocum,  now  appellants,  being 
parties  to  each,  judgment  was  rendered,  in 
substance,  that  Hornsby  had  a  superior  lien 
upon  the  lot  of  land,  together  with  the  flour- 
mill  and  all  the  improvements  and  machinery 
thereon,  except  the  machinery  and  imple- 
ments fnrnished  by  Caldwell  &  Co.,  and  by 
the  Nordyke  to  Marmon  Company,  repective- 
ly,  and  put  up  and  used  for  operating  said 
roller  mill;  that  the  property  to  which  Horns- 
by had  the  superior  lien  be  sold  to  satisfy  his 
debts  mentioned  against  Slocum,  and  the 
other  property  be  sold  to  satisfy  the  debts  of 
the  two  companies  just  mentioned. 

Whether  that  judgment  is  correct  depends 
upon  construction  of  sections  1  and  6  of  the 
statute  referred  to,  which  are  as  follows: 
"Section  1.  That  all  persons  who  shall  per- 
form labor,  or  furnish  materials,  fixtures,  or 
machinery,  for  constructing,  finishing,  alter- 
ing, adding  to,  or  repairing  any  house,  build- 
ing, mill,  manufactory,  or  other  structure, 
within  the  city  of  Louisville,  or  county  of 
Jefferson,  by  or  under  any  employment  or 
contract,  express  or  implied,  shall  and  may 
have  a  joint  lien  upon  such  house,  building, 
mill,  manufactory,  or  other  structure,  and 
upon  the  interest  of  the  employer  in  the  par- 
cel of  land  upon  which  such  structure  may  be 
situated,  and  in  the  previous  structure  added 
to,  altered,  or  repaired,  to  secure  the  pay- 
ment of  their  several  demands,  which  lien 
shall  be  prior  and  superior  to  all  other  liens 
or  incumbrances  on  such  house,  building, 
mill,  manufactory,  or  other  structure,  and 
the  fixtures  and  machinery  so  constructed, 
where  the  structure  is  wholly  new;  and  upon 
any  machinery,  or  fixtures,  alterations,  ad- 
ditions, or  repairs,  to  a  previous  building, 
which  are  capable  of  being  severed  or  re- 
moved from  such  previous  building  without 
material  Injury  thereto;  and  shall  be  prior 
and  superior  to  ail  other  liens  or  incum- 
brances upon  the  interest  of  the  employer  in 
the  lot  or  parcel  of  land  built  upon,  and  upon 
any  previous  structure  so  altered,  repaired, 
or  added  to,  created  after  the  commencement 
of  constmcting  the  bouse,  building,  mill, 
manufactory,  or  other  structure,  or  adding 
to,  altering,  or  repairing  a  previous  struct- 
ure: provided,  that  no  lien  shall  so  attach  for 
any  sum  amounting  to  less  than  ten  dollars." 
"Sec.  6.  The  liens  herein  provided  shall  be 
eniorced  by  apprapriate  oitlers,  judgments, 
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or  decrees  for  the  sale  of  the  property  on 
which  the  lien  exists,  according  to  equity 
usage;  and  if  It  sbali  appear  tliat  the  em- 
ployer did  not  own,  or  bad  no  right  to  bind, 
the  land  for  a  sufficient  estate  to  satisfy  tlie 
liens,  then  the  court  may  provide  for  the 
sale  and  removal  of  the  house,  building,  mill 
machinery,  or  other  structure  when  it  is 
wholly  a  new  structure,  or  of  the  fixtures, 
machinery,  alterations,  additions,  or  repairs 
upon  which  the  lien  exists,  so  far  as  the  same 
may  or  can  be  removed  without  material  in- 
]ui7  to  the  former  structure  not  owned  by 
the  employer,  or  to  rent  the  same  for  the 
benefit  of  lien  claimants,  if  it  shall  appear 
the  rents  will  pay  the  lien  claims  in  a  reason- 
able time,  in  cases  where  the  owner  of  the 
land  or  former  structures  consents  to  the 
renting  on  election  given." 

It  is  manifest,  operation  of  that  statute 
was  not  intended  to  be  regulated  or  limited 
by  the  general  rule  giving  to  a  mortgagee  ben- 
efit of  improvements  made  by  or  for  a  mort- 
gagor, nor  is  it  material  whether  the  machin- 
ery furnished  and  attached  to  the  mill  build- 
ing by  appellees  is  to  be  regarded  as  such 
fixtures  as  may  not  generally  be  removed  by 
a  tenant,  or  as  may  not  be  incumbered  with 
liens  to  secure  payment  to  those  furnishing 
(liem;  for  the  statute  in  express  terms  pro- 
vides that  any  person  who  shall  furnish  any 
machinery  or  fixtures,  alterations,  additions, 
or  repairs,  to  a  previous  building,  which  are 
capable  of  being  severed  or  removed  from 
such  previous  building  without  raHterial  in- 
jury thereto,  shall  have  a  lien  thereon  prior 
and  superior  to  all  other  liens,  which  may  be 
enforced  by  a  sale  and  removal  thereof,  even 
when  it  appears  the  employer  did  not  own 
Dor  have  a  right  to  bind  the  land  whereon 
the  building  is  situated  for  a  sufficient  estate 
to  satisfy  such  liens.  It  is  not,  therefore,  a 
question  of  law,  but  all  of  fact,  depending 
upon  the  evidence,  whether  the  machinery 
furnished  by  appellees  could  be  severed  and 
removed  from  the  previous  building  without 
material  injuiy  thereto;  and  as  tho  chancel- 
lor  determined  that  question  affirmatively, 
and  was,  we  think,  authorized  by  the  evi- 
dence to  do  so,  there  was  no  other  alternative 
under  the  statute  but  to  direct  a  sale  of  the 
machinery  to  satisfy  the  respective  liens  of 
appellees. 

But  is  argued  for  appellants  that  the  phrase 
"previous  building"  applies,  not  merely  to 
the  actual  structure  in  the  condition  it  was 
when  the  machinery  furnished  by  appellees 
was  put  into  it,  but  also  to  the  macliinery 
and  appliances  used  when  flour  was  made  by 
use  of  buhr  stones;  and  consequently  the 
right  to  remove  the  rollers,  and  other  ma- 
chinery used  in  connection  with  them,  could 
not  be  exercised  by  or  for  benefit  of  appellees, 
except  by  putting  the  former  machinery  back 
in  the  condition  it  was  before  being  detached. 
But  it  seems  to  us  the  position  cannot  be 
maintained.  The  statute  expressly  provides 
for  a  lien  in  favor  of  a  person  who  may  fur- 
iDish  machinery,  for  not  merely  constructing, 


finishing,  adding  to,  or  repairing,  bat  as  well 
for  altering,  a  mill  or  mannfactory  which 
generally,  and  in  such  cases  as  this  necessa- 
rily, requires  previous  removal  of  the  old.  in 
order  that  the  new  and  entirely  different  ma- 
chinery may  beput  into  the  building  or  struct- 
ure. Consequently,  while  the  lien  of  a  ven- 
dor or  mortgagor  may  still  exist  npon  ma- 
terials or  machinery  which  was  in  the  mill 
or  manufactory  when  it  was  created,  it  would 
not  be  consistent  with  the  language  of  the 
statute,  nor  with  reason,  to  require  the  per- 
son furnishing  new  and  improved  machinery 
in  place  of  the  old,  and  perhaps  obsolete,  to 
deduct  any  acconnt  from  the  value  of  his 
services  or  materials  in  good  faith  rendered 
or  furnished.  By  the  judgment  the  old  ma- 
chinery and  materials,  though  detached,  were 
directed  sold  towards  satisfying  the  debts  of 
appellant  Hornsby,  and  titat  is  all  he  can 
claim  under  the  statute,  the  theory  of  which 
is  that  machinery  and  materials  furnished 
for  the  purposes  mentioned  add  to  value  of 
the  realty,  benefiting  creditors  as  well  aa 
owners,  and  therefore  those  who  furnish  them 
should  be  paid  therefor.  Moreover,  what- 
ever cause  of  complaint  Hornsby  may  have  is 
against  Slocum,  with  whose  knowledge  and 
consent  Pollock  caused  the  old  mschiney 
moved,  and  be  cannot  prevent  appellees,  who 
afterwards  and  in  good  faith  furnished  the 
new  machinery,  recovering  compensation 
therefor.  It  appears  Pollock,  in  part  pay- 
ment of  machinery  furnished,  sold  a  pair  of 
buhr  stones  to  appellee  the  Nordyke  &  Mar- 
raon  Company,  and  Slocum  seeks  to  deduct 
the  value  thereof  from  the  claim  of  the  com- 
pany. But  as  Hornsby,  who  alone,  if  any 
party,  would  have  a  right  to  complain,  asks 
no  relief  on  that  account,  we  think  the  coun- 
ter-claim of  Slocum  was  properly  dismissed. 


Waso  «.  Small's  Adh'b. 

(Court  of  AppeaU  of  KeritiuSty.    May  IS,  18S0.) 

Dbbds— Dbuvbbt  and  Acoeptahob— BvxDwiaa— 
Lansi/jbd  jlhd  Tbujlst. 

1.  Adeedwasdsliveredbythegrantortoathird 
person,  wbo  had  it  recorded,  but  who  had  no  ex- 
press authority  to  receive  it.  He  was  not  grantee's 
general  agent,  though  he  had  been  attending  to 
variotu  matters  for  him,  as  the  grantor  knew.  He 
testified  that  It  might  have  been  two  or  ten  years 
before  he  received  the  deed  slnoe  he  had  tranmcted 
business  for  the  grantee,  and  that,  though  he  had 
no  commnalcation  with  the  grantee  In  regard  to 
the  deed,  he  thought  he  had  authority  to  receive 
It.  The  grantee  subseguently  demanded  rent  for 
the  land.  Held,  that  the  delivery  and  acoeptanoe 
were  sQffiolent. 

3.  Where  a  person  takes  possession  of  land  as 
"  agenL  "  without  disclosing  any  principal,  and  aft- 
erwards applies  to  the  owner  to  pnrohase  the  land, 
telling  him  he  had  been  renting  It  out,  such  a  priv- 
ity arises  between  him  and  the  owner  as  will  enU- 
tle  the  latter  to  bring  assumpgU  against  him  for 
the  rents  afterwards  accruing,  and  coUeoted  hy 
him. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"To  be  officially  reported." 

John  Toung  Broton  and  Vanot  <ft  Vanet, 
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for  appellant.    R.  H.  Cunningham,  for  ap- 
pellee. 

Holt,  J.  Tbe  petition  in  this  case  avers, 
in  substance,  that,  B.  A.  Small  being  the 
owner  of  a  certain  tract  of  land  under  a  deed 
made  to  him  In  1875  by  W.  G.  Taylor,  tbe  ap- 
pellant, Thomas  £.  Ward,  being  aware  of 
such  ownership,  took  possession  of  it.  and  as- 
suming to  act  for  Small,  and  representing 
himself  as  liis  agent,  rented  it  out  for  the 
years  from  1882  to  1886.  i^iclnaive;  that  its 
rental  valae  was  $100  per  year;  that  Ward, 
by  himself  and  tenants,  used  it  during  the 
years  named,  he  promising  Small  to  pay  him 
the  rent  he  received,  but  failed  to  do  so,  and 
wrongfully  transferred  the  rent-bond  for 
1886,  as  well  as  surrendered  the  possession 
of  the  land  to  another  party.  It  appears  that 
for  tbe  flrat  three  years  the  rent  was  paid  in 
improvements  upon  the  land.  The  rent  re- 
ceived by  Ward  for  1885  was  $60,  and  the 
rental  twnd  for  1886,  disposed  of  by  him,  was 
for  $60.  Tbe  Jury  returned  a  verdict  for 
these  two  sums  only.  The  two  grounds 
mainly  relied  upon  for  a  reversal  are:  Ffrtt, 
that  it  was  not  shown  that  Small  was  the 
owner  of  the  land,  because  be  never  accepted 
the  deed  from  Taylor;  second,  that  Ward  was 
not  the  tenant  of  Small,  and  therefore  could 
not  be  sued  by  him  in  tuaumptU  for  the  use 
of  the  premises. 

It  is  requisite  to  every  deed  that  it  be  de- 
livered, and  also  that  it  be  accepted.  Kent 
says:  "Delivery  is  another  incident  essential 
to  the  due  execution  of  a  deed,  for  it  talces 
«ffect  only  from  delivery."  4  Kent,  Comm. 
454.  This  does  not  mean  that  there  must  be 
a  manual  deli  very  tor  the  gran  tee.  It  may  be 
delivered  to  his  agent;  also  a  delivery  to  the 
recording  officer  or  a  stranger  will  be  valid, 
and  the  acceptance  by  the  grantee  presumed 
from  his  conduct,  without  an  express  accept- 
ance. The  delivery  and  acceptance  may  be 
by  doing  something  and  saying  nothing,  or 
by  speech  without  act,  or  by  lx>th.  They 
may,  of  course,  be  found  to  have  taken  place 
from  conduct  alone.  The  conveyance  is  not 
binding,  however,  upon  tbe  grantee,  unless 
be  has  in  some  way  assented  to  it.  He  can- 
not be  made  the  purchaser  without  his 
knowledge  or  consent  Its  acceptance,  espec- 
ially as  it  is  for  bis  benefit,  may  be  presumed 
from  his  conduct;  but  this  presumption  is  not 
a  conclusive  one,  and  it  in  itself  shows  that  an 
acceptance  is  essential.  Mr,  Washburn  says: 
"The  better  opinion  seems  to  be  that  no  deed 
can  take  effect  as  having  lieen  delivered  un- 
til such  aot  of  delivery  has  l>een  assented  to 
by  the  grantee,  and  he  shall  have  done  some- 
thing equivalent  to  an  actual  acceptance  of 
it."  8  Washb.  Real  Prop.  (5th  Ed.)*  580. 
The  prevailing  doctrine  app^rs  to  be  that  a 
deed,  to  become  effective,  must  be  either  de- 
liveied  to  the  grantee  or  his  agent,  or  such  cir- 
cumstances must  be  shown  as  will  raise  a  rea- 
sonable presumption  of  its  acceptance  by  him. 
He  cert^nly  may  decline  to  accept  it  prior  to 
tbe  doing  of  an  act  equivalent  to  an  accept- 


ance, although,  by  legal  fiction,  the  presump- 
tion of  an  actual  acceptance  by  him  exists 
for  his  benefit,  as  against  the  grantor  and  his 
heirs  or  devisees,  from  the  time  tbe  grantor 
delivers  it  to  any  one  for  the  benefit  of  the 
grantee.  Theae  views,  we  think,  are  sup- 
ported by  many  cases,  among  which  are: 
Jackson  v.  Phipps,  12  Johns.  418;  Com. 
v.  Jackson,  10  Bush.  424;  Bell  v.  Bank. 
11  Bush,  84.  In  this  Instance  it  appears 
that  the  deed  was  delivered  by  Taylor  to 
one  Atkinson,  who  had  no  express  authority 
from  Small  to  receive  it,  and  was  not  em- 
powered  to  act  as  his  general  agent.  He  had, 
however,  for  many  years  been  attending  to 
various  matters  for  Small,  who  lived  re- 
motely; and  of  this  Taylor  was  aware.  At- 
kinson testifies  that  he  cannot  say  how  long 
before  tbe  reception  of  the  deed  he  had  at- 
tended to  anything  for  Small, — saya  it  may 
have  been  two,  and  it  may  have  been  ten, 
years;  and,  although  be  had  no  communica- 
tion with  Small  as  to  the  deed,  yet  he  would 
not  have  received  it,  and  had  it  recorded,  as 
he  did,  unless  he  bad  thought  be  bad  the  au- 
thority to  do  so.  We  ar«  inclined  to  the 
opinion  that  he  was  so  far  Small's  agent  as 
to  render  a  delivery  of  the  deed  to  him  for 
Small  effective;  but,  even  if  not,  yet  Small 
certainly  knew  of  it  subsequently,  and  rati- 
fied it.  The  appellant  himself  testifies  that 
prior  to  the  year  1885  he  applied  to  him  to 
purchase  the  land,  telling  him  he  bad  been 
renting  it  out,  and  that  Small  declined  to  con- 
fer with  him  upon  the  subject,  saying  he  had 
not  authorized  the  renting.  Moreover,  be- 
fore the  bringing  of  this  suit,  he  demanded 
the  rents  of  the  appellant.  All  this  shows 
plainly  that  Small  knew  of  the  existence  of 
tbe  deed,  and  had  accepted  it.  It  is  also 
proven  that  Taylor,  prior  to  his  death,  told  at 
least  two  parties  that  he  had  sold  the  land  to 
Small. 

It  is  true  that  astumpttt  does  not  lie  for 
the  use  and  occupation  of  premises  unless  the 
relation  of  landlord  and  tenant  exists  by  vir- 
tue of  express  or  implied  contract.  Waiving 
the  question  whether  this  is  such  an  action, 
or  merely  one  to  recover  from  the  appellant 
money  collected  by  him  for  Small,  yet  the 
verdict  only  embraces  the  rent  for  the  years 
1885  and  1886,  and  the  appellant  knew  of  tbe 
existence  of  the  Taylor  deed  prior  to  1885, 
and  in  person  informed  Small  that  he  had 
been  renting  tbe  land,  and  applied  to  him  to 
buy  it.  He  informed  the  owner  of  what  he 
had  been  doing  with  his  land,  and  tried  to 
purchase  it  from  him.  Most  assuredly,  a 
privity  then  arose  between  them;  and  the  ap- 
pellant, from  that  time  at  least,  controlled 
the  land  as  belonging  to  Small,  and  by  his 
sufferance.  This  being  so,  even  the  action 
ot  tusumpHt  tot  use  and  occupation  would 
lie  against  the  appellant.  He  took  possession 
of  the  land  as  agent.  He  rented  it  at  the 
outset,  styling  himself  as  "agent,"  but  with- 
out having  his  principal  in  the  lease.  It  Is 
somewhat  curioos  that  he  is  unable  to  say  as 
agent  for  whom,  but  it  is  evident  that  at 
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least  from  some  time  prior  to  1885  he  recog>- 
nized  Small  aa  the  owDer  of  the  land.  Evea 
if  one  takes  possesaion  of  land  as  agent,  and 
uses  or  controls  it,  the  relation  of  landlord 
and  tenant  arises.  Farrow's  Heirs  v.  £d- 
roundson,  4  B.  Mon.  605.  Upon  the  appel- 
lant's own  evidence,  we  think  it  apparent  that 
he  was  holding  the  land,  for  Small,  and  be 
has  by  the  verdict  been  made  liable  only  for 
what  he  actaally  rented  the  land  for  after  a 
time  when  he  nnquestionablj  recognized 
Small's  claim  to  it.  Certainly,  the  judgment 
is  as  favorable  to  him  as  he  had  any  good 
reason  to  expect. 

The  instructions  given  to  the  Jury  con- 
formed to  the  views  above  expressed.  Tliose 
asked  by  the  appellant,  so  far  as  they  em- 
braced correctly  the  law  of  the  case,  were 
comprehended  by  those  given  by  the  court. 

There  is  a  cross-appeal.  The  ground  of  it 
does  not  clearly  appear.  The  appellee  ex- 
cepted to  the  rejection  of  oertain  testimony 
offered  by  him,  and  we  infer  the  object  of  the 
cross-appeal  is  to  test  the  correctness  of  the 
ruling  of  the  lower  court  in  this  respect.  The 
conclusion  we  have  reached  as  to  the  main 
appeal  renders  it  unnecessary  to  consider  the 
cross-appeal,  and  it  is  therefore  dismissed. 

Judgment  affirmed. 


MoOuTOHEN  et  al.  v.  Caldwbll  et  at. 
(Court  of  AppeaU  of  Kentwihu-    June  7, 18S0.) 
AasiemaHT  vob  Bbkbvit  or  CssDiroBa  —  Pbbv- 

BBIR0S8. 

1.  tTnder  Qen.  St.  Kj.  a  44,  art  8,  $  !■  provid- 
ing fhat  every  mortgage  made  in  contemplation  of 
insolvency,  with  the  design  to  prefer  one  or  more 
creditors,  ahaJlinnre  to  tbe  benefit  of  all  the  oredlt- 
ors  of  the  mortgagor,  but  further  providing  that 
such  statute  shdl  not  affect  any  mortgage  made  in 
good  faith  to  secure  any  debt  created  sTmultaneous- 
iy  with  snoh  mortgage,  a  mortgage  given  by  an  in^ 
solvent  to  secnre  a  delit,  a  porUon  of  which  is  cre- 
ated at  the  same  time,  is  a  valid  security  for  such 
portion,  though  the  residue  of  tlie  debt  is  a  pre-ex- 
isting one. 

8.  But  a  mortgage  given  to  seonre  a  pre-exist- 
ing debt,  in  pursuance  of  a  verbal  agreement  made 
at  the  time  of  the  creation  of  the  debt  months  lie- 
fore,  is  not  within  the  exception  of  the  statute. 

Appeal  from  circuit  court,  Logan  county. 

"Kot  to  be  officially  reported." 

Gen.  St.  Ky.  c.  44,  art.  2,  §  1,  provides 
that  every  sale,  mortgage,  or .  assignment 
made  by  a  debtor  in  conteinplntion  of  insolv- 
ency, and  with  the  design  to  prefer  one  or 
more  creditors  to  the  exclusion  of  others, 
shall  operate  (with  a  certain  exception  noted 
in  the  opinion)  as  an  assignment  of  all  the 
property  of  the  debtor,  and  shall  inure  to  the 
benefit  of  all  his  creditors. 

John  S.  Rhea,  S.  W.  Hinea,  and  B.  R. 
Crewdson,  for  appellants.  Thos.  H.  Hines 
and  Browder  &  Edwards,  for  appellees. 

Lbwis,  C.  J.  This  appeal  is  from  a  judg- 
ment rendered  in  two  actions  consolidated 
and  tried  together.  One  of  them  was  insti- 
tuted October  II,  1886,  by  F.  Baltz  and  oth- 
ers, creditors  of  W.  H.  Whitaker,  against 
parties  nxraed  to  whom  he  had  executed 
mortgages,  alleged  in  the  petition  to  have 


been  made  by  him  in  contemplation  of  insolr- 
ency,  and  with  design  to  prefer  the  mort- 
gagees, to  the  exclusion  in  whole  or  part  of 
others.  The  other  was  brought  Octot)er  12, 
1886.  by  J.  B.,  M.  L.  &  P.  B.  Whitaker 
against  W.  H.  Whitaker,  G.  S.  Hardy.  {U> 
whom  a  deed  of  assignment  for  benefit  of 
creditors  was  made  Octobers,  1886,)  and  oth- 
ers, in  which  the  plaintiffs  asked  for  enforce- 
ment of  liens  existing  in  virtue  of  two  mort- 
gages executed  to  them  by  W.  H.  Whitaker, 
September  30  and  October  4, 1886,  for  settle- 
ment of  the  transactions  of  Hardy,  trustee. 
and  sale  and  distribution  of  proceeds  of  the 
property  of  the  debtor  according  to  rights  of 
parties.  By  the  Judgment  two  claims  were 
allowed  to  attorneys, — one  of  them  for  serv- 
ice in  writing  the  deed  of  trust  to  Hardy,  and 
the  other  for  services  rendered  him  in  the 
two  actions.  The  two  mortgages  executed 
to  R.  B.,  M.  L.  &  P.  B.  Whitaker  were  each 
adjudged  to  have  been  made  in  violation  of 
section  1,  art.  2,  c.  44,  Gen.  St.;  that  for  the 
same  reason  no  lien  existed  in  favor  of 
Evans'  administrator,  as  to  other  creditors, 
in  virtue  of  the  mortgage  made  to  liim  Oc- 
tober 4,  1886,  except  to  the  extent  of  $200 
of  the  debt  of  8500  attempted  thereby  to  l>e 
secured.  It  was  further  adjudged  that  by  the 
mortgAge  made  September  80,  1886,  to  B.  H. 
Caldwell  &  Son,  they  acquired  a  lien  on  the 
tract  of  land  mentioned,  subordinate  only  to 
a  mortgage  lien  on  the  same  land  created  in 
1885  in  favor  of  Evans'  administrator  for 
$2,171.  Hardy,  trustee,  was  not  made  a 
party  to  the  action  of  F.  Baltz  and  others. 
Consequently  the  chancellor  did  not  formally 
adjudge  the  deed  of  assignment  to  be  void 
and  of  no  effect,  as  prayad  by  them,  nor  was 
the  trustee  deprived  of  possession  of  the  prop- 
erty conveyed  to  him,  though  he  was  made 
subject  to  the  jurisdiction  and  orders  of  the 
court.  It  thus  resulted  that  the  lower  court 
was  not  authorized  to  wholly  reject  the 
claims  mentioned,  nor  can  this  court  reverse 
the  j  udgment  as  to  them,  as  there  is  nothing  to 
show  tliem  unreasonable  in  amount.  It  ap- 
pears that  $200  of  the  $500  for  which  W.  H. 
Whitaker  gave  to  Evans'  administrator  liis 
note  on  Octolwr  4th  was  money  that  day  loan- 
ed, the  residue  being  a  pre-existing  debt.  It 
is  expressly  provided  that  the  statute  under 
consideration  shall  not  vitiate  or  affect  a 
mortgage  made  in  good  faith  to  secure  a  debt 
or  liability  created  simultaneously  with  such 
mortgage.  If  the  same  be  lodged  for  record 
within  30  days  after  its  execution.  And  in 
Farmer  v.  Hawkins,  79  Ky.  184,  it  was  held 
that,  although  a  mortgage  may  be  withdrawn 
article  2,  c.  44,  as  to  such  part  of  a  debt  aa 
previously  existed,  yet  it  is  a  security  for  so 
much  as  may  be  created  simultaneously. 
The  same  doctrine  was,  in  substance,  settled 
in  WhiUker  v.  Garnett,  3  Bush,  402.  The 
chancellor  did  not,  therefore,  err  in  respect 
to  the  mortgage  to  Svans'  administrator. 

March  27,  1886,  W.  H.  Whitaker  pur- 
chased of  R.  H.  Caldwell  &  Son  mules  at  the 
price  of  $1,800,  for  which  he  gave  his  note. 


Ky.) 


DANT  9.  HEAD. 


1073 


payable  in  six  months.  According  to  the 
stat«'ments  of  CaUlwell  &  Son.  they  did  not 
then  exact  of  Whitaker  mortgage  security, 
-which  he  was  willing  and  able  to  give,  be- 
•canse  they  regarded  the  debt  safe  without, 
«nd  in  fact  he  was  at  the  time  solvent;  for, 
as  shown  by  an  exhibit  lie  made,  liis  assets 
were,  in  the  language  of  B.  H.  Caldwell, 
twice  as  much  as  his  debts.  But  they  plead, 
and  also  testify,  to  a  verbal  agreement  then 
made,  that  he  was  to  give  to  them  a  mort- 
gage on  demand.  THo  demand  was  made  for 
execution  of  the  Diortgage  until  September 
30th,  three  days  after  the  note  became  due,  and 
the  natural  conclusion  is  that  it  whs  tlien  done 
because  K.H.  Caldwell  &  Son  bad  become  con- 
vinced  of  the  fact,  about  which  there  is  now 
no  controversy,  their  debt  was  insecure,  and 
in  danger  of  being  wholly  or  partially  lost. 
Of  the  three  other  mortgages  executed  Sep- 
tember 30th  and  October  4th,  two  were  ad* 
judged  by  the  lower  court  wholly  within 
«peration  of  the  statute,  and  the  third  par- 
tially so;  of  which  action  none  of  the  mort- 
^gees  have  complained,  nor  under  the  cir- 
«uni8tances  can  justly  complain;  for  we  think 
it  manifest  those  mortgages  were  made  by  W. 
H.  Whitaker  in  contemplation  of  insolvency, 
and  with  design  to  prefer.  There  is  nothing 
to  save  the  mortgage  to  Caldwell  &Son  from 
the  same  fate,  if  the  verbal  agreement  men- 
tioned be  not  sutflcient  for  the  purpose.  By 
its  express  terms,  the  only  condition  in  which 
O()eration  of  the  statute  can  be  limited  or  re- 
stricted is  where  a  mortgage  is  made  in  good 
faith  to  secure  a  debt  or  liability  created  si- 
multaneously with  such  mortgage.  And  it 
seems  to  us  virtue  cannot  be  imparted  to  a 
mortgage  made  months  after  creation  of  the 
debt,  so  as  to  affect  other  creditors,  without 
violating  the  express  language  used,  and  de- 
feating the  main  purpose  of  the  statute.  For 
what  protection  can  be  afforded  by  it  to  otiier 
creditors  of  a  debtor  who  has  transferreil  bis 
property  in  contemplation  of  insolvency,  and 
with  design  to  prefer,  if  vendees  and  mort- 
gagees be  allowed  to  found  superior  equita- 
ble lieus  upon  the  property  sold  or  mortgaged, 
in  virtue  of  unenforceable  verbal  agruenients, 
alleged  to  have  been  made  montlis  before,  and 
never  known  or  attempted  to  be  carried  out 
until  the  debtor  becomes  insolvent?  The 
«iise  of  Brooks  v.  Staton's  Adm'r,  79  Ky. 
174,  was  where  B.  W.  &  Co.,  commission 
merchants,  and  as  such  dealers  in  leaf  tobac- 
co, advanced  to  W.  a  certain  sum  of  money, 
ui)oii  an  agreement  that  W.  would  purchase 
tol)acco,  and  ship  it  to  B.  W.  &  Co.,  who 
were  to  sell  the  same  on  commission,  and  out 
of  the  proceeds  indemnify  themselves  for  ad- 
vances. It  was  held  that  from  the  time  the 
advances  were  made  there  was  an  inclioate 
right  to  the  property  on  which  they  were 
made,  which  right  became  complete  when  the 
creditors,  with  reasonable  diligence,  reduced 
it  to  possession  before  other  equities  inter- 
vened. In  that  case,  the  agreement  between 
the  parties,  being  in  writing,  was  deflnite  as 
Co  the  property,  as  well  as  money  advanced, 
v.l3s.w.no.20— 68 


unoonditlonal  and  enforceable.  In  this  case  it 
was  not  contemplated  by  the  parties  that  the 
mules  were  to  be  retained  by  Whitaker,  to 
await  the  demand  of  Caldwell  &  Son  for  a 
mortgage  on  them,  but  he  had  the  right  to 
sell  and  dispose  of  them,  as  well  as  the  land 
which  he  subsequently  mortgaged;  and,  be- 
sides, the  agreement  was  not  enforceable,  but 
was  executed  by  Whitaker  voluntarily,  and 
with  the  design  denounced  by  the  statute, 
and  preference  was  thereby  obtained  by  Cald- 
well So  Son,  which  they  did  not  previously 
have,  nor  could  coerce  from  Whitaker.  la 
the  case  of  James  v.  Sigler,  7  S.  W.  Rep.  632, 
it  was  held  tliat,  although  a  debt  was  created 
upon  the  faith  of  the  debtor's  promise  to  trans- 
fer a  certain  claim  to  the  cteditor,  yet,  aa  the 
promise  could  not  have  been  specitically  en- 
forced, compliance  after  the  debt  was  created 
was  an  act  of  preference,  and  operated  as  an 
assignment  for  benefit  of  all  the  creditors. 
That  case  is,  we  think,  decisi  ve  of  the  question 
before  us,  and,  in  our  opinion,  the  mortgage 
to  Caldwell  &  Son  operated  in  the  same  way, 
and  tiie  chancellor  erred  in  sustaining  it. 
Wherefore  the  judgment  is  affirmed,  except 
as  to  the  mortgage  to  Caldwell  &  Son,  as  to 
which  it  is  reversed  and  remanded  for  fur- 
ther proceedings  consistent  with  this  opin« 
ion. 


Dant  t.  Head. 

(Cottrt  C(f  Appeals  of  Kentucky.    June  10, 1890.) 
Statutb  of  Praods— Trade-Marks— Dkcbit. 

1.  Gten.  St.  Ky.  c.  22,  {  1,  providing  that  no  ac- 
tions shall  be  brougbt  on  oral  agreements  not  to 
be  performed  within  one  year  from  the  making 
thereof,  applies  only  to  agreements  not  to  be  per- 
formed by  either  party  within  a  year,  and  there- 
fore snch  statute  canAot  be  set  up  as  a  defense  to 
an  action  for  the  seoond  annual  Installment  or  the 
purchase  price  of  oertain  personalty,  the  use  of 
which  aa  his  property  the  defendant  has  had  from 
the  beginning. 

2.  A  trade-mark  afBxed  to  articles  mannfaot- 
nred  at  a  particular  place  may  be  lawfully  sold 
with  the  establishment,  though  it  oonsists  simply 
of  the  name  of  the  vendor. 

8.  In  an  action  for  the  purchase  price  of  a  dls- 
tUler'B  brand,  an  answer  settia^  up  that  defend- 
ant purchased  on  the  faith  of  plaintiff's  represen- 
tation that  the  brand  was  of  good  repute,  and  that 
plaintiff  fraudulently  coacealed  from  defendant 
the  fact  that  be  had  destroyed  the  value  of  the 
brand  by  the  manufacture  of  a  large  quantLt7  of 
interior  whisky,  states  agood  defense. 

4.  Under  Civil  Code  Sy.  S 185,  providing  that  it 
a  plaintifr,  having  a  lien  on  property  for  a  debt  due 
and  a  debt  not  due,  state  both  claims  in  his  peti- 
tion, lie  may,  upon  a  suggestion  of  record  that 
one  of  them  has  become  due  pendente  lite,  have 
judgment  for  a  sale  of  the  property  therefor,  a 
plaintiff,  in  an  action  tor  installments  of  the  pur- 
chase price  of  certain  personalty,  cannot  have 
judgment  for  installments  becoming  due  pending 
the  action  on  a  mere  suggestion  of  record,  where 
there  is  no  lien  on  property  to  secure  such  install- 
ments. 

Appeal  from  circuit  court,  Marion  county. 
"To  be  officially  reported." 
Rotontree  &  Lisle,  for  appellant,    ffarri- 
ton  <b  Rdden,  for  appellee. 

Lewis,  C.  J.  September  12,  1881,  appel- 
lee, in  consideration  of  $1,000,  sold  and  con- 
veyed to  appellant  his  interest  in  a  tract  of 
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land  leased  jointly  with  B.  F.  Bryant  from 
R.  C.  O'Bryan  for  10  years,  beginning  June 
1,  1879.  upon  which  was  a  distillery.  Tlie 
deed,  in  addition  to  the  contract  for  sale  of 
tlie  realty,  contained  the  following:  "It  ia 
hereby  covenanted  and  agreed  that  said  F. 
M.  Head,  party  of  the  first  part,  for  and  in 
considerution  of  one  hundred  dollars  per  an- 
num payable  at  the  end  of  each  year  during 
the  time  of  the  present  lease  from  B.  C. 
O'Bryan,  which  is  eight  years  from  June  30, 
1881,  sells,  conveys,  and  confirms  unto  said 
J.  B.  Dant,  his  heirs,  executors,  and  assigns, 
all  his  right,  title,  and  interest  in  or  to  a  cer- 
tain distiller's  brand  known  to  the  trade  as 
•F.  M.  Head  &  Co.;'  to  have  and  to  hold  all 
and  singular  the  above-mentioned  premises, 
together  with  all  and  singular  the  appurte- 
nances," etc.  November  28,  1883,  appellee 
instituted  this  action  for  judgment  on  the 
second  installment  of  purcliase  price  of  the 
brand  mentioned,  which  became  due  Septem- 
ber 12,  1888,  the  Brat  having  boen  paid,  and 
judgment  also  upon  the  remaining  six  in- 
stallments, to  take  effect  as  they  respectively 
become  due.  The  judgment  rendered  was 
for  recovery  of  the  second  installment,  to- 
gether with  interest,  and  that  defendant  be 
required  to  show  cause  by  the  next  term  of 
court  why  he  should  not  be  adjudged  to  pay 
three  other  installments  which  the  plaintiff 
suggested  to  the  court  had  then  become  due, 
and  remained  unpaid.  Power  to  enforce 
payment  of  the  other  installments  from  time 
to  ti  me  WHS  reserved. 

Section  135,  Civil  Code,  provides:  "A  par- 
ty  may  be  allowed,  on  motion,  to  file  a  sup- 
plemental pleading  alleging  material  facts  oc- 
curring after  the  tiling  of  the  former  plead- 
ing; but  if  a  plaintiff,  having  a  lien  for  a 
debt  due  and  a  debt  not  due  upon  property 
which  he  seeks  to  subject,  state  both  claims 
in  his  petition,  be  may,  upon  a  suggestion  of 
record  that  one  of  them  has  become  due 
pendente  lite,  have  judgment  for  a  sale  of 
the  property  therefor."  A  plaintiff  may  un- 
der that  section,  by  supplemental  pleading, 
allege  another  or  other  notes  of  the  same  se- 
ries, and  given  for  the  same  consideration, 
as  the  one  sued  on,  have  become  due  during 
pendency  of  the  action,  and  have  judgment 
therefor.  But  it  does  not  seem  to  us  a  mere 
suggestion  on  record  of  such  fact  was  intend- 
ed to  authorize  judgment  on  a  note  not  due 
when  the  action  was  commenced,  except 
when  a  lien  on  property  to  secure  it  exists. 
It  thus  results  the  only  judgment  appellee 
was  entitled  to  as  the  record  stands,  if  any 
at  all,  was  for  amount  and  interest  of  the  in- 
stallment sued  on. 

The  main  defense  set  up  in  the  answer,  to 
which  a  general  demurrer  was  sustained,  is 
that  the  agreement  sued  on  ia  not  enforcea- 
ble, because  within  operation  of  section  1,  c. 
22,  Gen.  St.,  as  follows:  "No  action  shall  be 
brought  to  charge  any  person  •  •  *  upon 
any  agreement  which  is  not  to  be  performed 
within  one  year  from  the  making  thereof, 
unless    •    *    •     agreement     •    •    •    or 


some  memorandum  or  note  thereof  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged 
therewith,  or  by  his  authorized  agent.  But 
the  consideration  need  not  be  expressed  in 
writing.  It  maybe  proved,  when  necessary, 
or  disproved,  by  parol  or  other  evidence." 
It  was  definitely  settled  by  this  court  as  ear- 
ly as  Roberts  v.  Tennell,  8  T.  B.  Mon.  247. 
that  a  parol  agreement  to  pay  money,  though 
not  to  be  done  within  a  year,  is  not  void,  if 
the  consideration  be  legal.  In  that  case  a 
distress  warrant  for  rent  payable  in  two 
years  was  issued,  and  the  court  said:  "On  a 
verbal  lease  for  more  than  a  year  no  action 
will  lie;  but,  as  the  statute  has  not  declared 
the  lease  void,  any  use  may  be  made  of  the 
lease  by  either  party,  except  that  of  main- 
taining an  action  upon  it.  The  lessee,  there- 
fore, in  case  he  enters  in  virtue  of  the  lease, 
may  use  it  for  the  purpose  of  showing  he  is 
no  trespasser;  and.  after  be  has  enjoyed  the 
Ittased  premises  for  the  term,  be  wUl  be  lia- 
ble for  the  rent,  not  upon  the  express  con- 
tract, but  upon  the  contract  implied  by  law 
from  his  use  and  occupation  of  the  premises; 
and  in  such  an  action  either  party,  we  ap- 
prehend, may  avail  himself  of  the  express 
contract  to  show  the  amount  of  rent  to  be 
recovered."  In  the  same  case  it  was  held  an 
action  cannot  be  maintained  upon  an  ag^ree- 
ment  that  the  borrower  shall  repay  at  the  end 
of  two  years  money  loaneii,  because,  by  the 
terms  of  the  agreement,  it  is  not  to  be  per- 
formed within  a  year  from  the  making  there- 
of. But  it  was  said:  "To  give  to  the  stat- 
ute the  effect  of  rendering  the  contract  void, 
and  thereby  utterly  preventing  the  lender 
from  recovering  the  money  lent,  or,  if  he  be 
allowed  to  recover  the  money  upon  the  im- 
plied contract  resulting  from  the  loan,  to 
give  to  the  statute  the  effect  of  not  permit- 
ting the  borrower  to  prevent  the  recovery  of 
the  money  lent  before  it  is  due,  or  of  a  higher 
rate  of  interest  than  is  due  by  the  terms  of 
the  contract,  would  be  extending  the  opera- 
tion of  the  statute  beyond  its  letter,  and,  in- 
stead of  making  the  statute  the  means  of  pre- 
venting frauds,  it  would  be  converting  it  in- 
to an  instrument  of  fraud  and  injustice.  It 
most  certainly  could  not  be  said  to  be  de- 
manded by  the  reason  and  spirit  of  the  stat- 
ute." 

In  Berry  v.  Graddy,  1  Mete.  (Ky.)  558,  by 
a  verbal  agreement,  Belt,  the  decedent,  in- 
duced appellee,  who  had  married  his  niece,  to 
abandon  his  determination  to  remove  from 
the  state,  and  incur  expense  of  purchasing  a 
farm,  by  verbally  agreeing  to  pay  a  certain 
amount  of  the  price  in  three  annual  install- 
ments. Graddy  was  to,  and  did,  perform  his 
part  of  the  agreement  within  a  year;  and  bis 
right  as  administrator  to  credit  for  the 
amount  was  held  to  be  unquestionable,  ac- 
cording to  the  doctrine  settled  in  Roberta  v. 
Tennell.  But  although  it  was  then  said  to 
have  been  decided  in  England  and  some  of 
the  American  courts  that  in  such  case  the 
statute  of  frauds  does  not  apply,  and  an  ac- 
tion will  lie  for  non-performaoce  of  the  agree- 
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ment  by  the  other  party,  it  was  not  deemed, 
necessary  to  decide  whether  or  not  the  doc- 
trine could  be  sustained  on  principle;  the 
right  of  Graddy  to  the  amount  claimed  being 
placed  on  the  common-law  right  of  retainer 
for  the  debt  due  under  the  verbal  contract. 

In  Montague  v.  Gamett,  3  Bush,  298,  it 
was  held  there  was  "a  distinction  between 
contracts  executed,  in  part  or  whole,  and  one 
wholly  to  be  executed  by  both  parties."  But 
tba  right  of  the  plaintiff  to  recover  for  the 
pork  and  com  loaned  to  the  defendant  was 
based  alone  upon  the  implied  contract  to  re- 
turn or  pay  for  the  articles,  simply  because 
the  agreement  whs  not  to  be  performed  with- 
in a  year,  although  the  statute  was  then  said 
to  have  been  "  never  designed  to  enable  one 
man  to  get  the  property  of  another  by  virtue 
of  a  parol  contract,  and  then  refuse  to  either 
execute  the  contract  or  return  the  property." 

It  now  seems  to  us  the  statute  was  intended 
and  does  properly  apply  only  to  an  agreement 
that  1b  not  to  be  performed  by  either  party 
within  a  year,  bnt  not  to  one  which  is  to  be 
or  baa  been  performed  by  one  or  either  of 
them  within  such  period.  And  that  con- 
struction has  been  adopted  elsewhere.  Rail- 
road Co.  V.  English.  lt>  Pac.  Rep. 82;  McClel- 
lan  V.  Sanford,  26  Wis.  595;  Curtis  v.  Sage, 
85  III.  22;  Berry  v.  Doremus,  30  N.  J.  Law, 
403:  Haiigh  v.  Blythe,  20  Ind.  24;  Smalley 
V.Greene,  62  Iowa,  241,  8  N.W.  Rep.  78; 
Blandlng  v.  Sargent.  33  N.  H.  289.  For  If 
the  practical  efTect  and  operation  of  the  stat- 
ute is,  as  has  been  uniformly  held  by  this 
court,  in  every  case  where  one  party  has  per- 
formed an  agreement  within  a  year,  to  bold 
the  other  party  liable  on  such  agreement,  al- 
though he  is  not  to  perform  within  a  year, 
such  should  be  construed  and  held  to  be  the 
meaning  and  import  of  tlie  language  used. 
lu  fact,  the  statute  properly  applies  to  agree- 
ments that  are  wholly  executory;  and  one 
which  has  been  or  is  to  be  performed  by  one 
of  the  parties  within  a  year  is  to  that  extent 
executed,  and  cannot  with  propriety  be  called 
an  agreement  not  to  be  performed  within  a 
year.  In  this  case  the  agreement  is  set  out 
in  the  deed,  which  was  accepted  by  appellant, 
and  recorded.  The  distiller's  brand,  which 
is  the  cousidenitlon  for  the  amount  he  agreed 
to  pay.  was  received  and  used,  and  is  still  his 
property;  and  to  permit  him  to  evade  pay- 
ment under  cover  of  the  statute  would  serve 
to  wholly  pervert  the  purpose  of  the  statute 
witliout  any  reason. 

The  defense  that  the  distiller's  brand  was 
not  a  subject  of  sale  and  transfer,  and  there- 
fore forraed  no  consideration  for  the  alleged 
agreement,  because  the  use  thereof  by  an- 
other than  F.  M.  Head  &  Co.  was  deceptive, 
is  not  valid;  for  it  is  well  settled  that  a  trade- 
mark affixed  to  articles  manufactured  at  a 
particular  place  may  be  lawfully  sold  and 
transferred  with  the  establishment.  But  it 
is  stated  in  the  answer  that  appellee  fraudu- 
lently represented  the  distiller's  brand  to  be 
of  good  repute,  and  it  was  purchased  by  ap- 
pellant upon  faith  of  that  representation,  td- 


thougb  appellee  had  by  the  manufacture  of  a 
large  quantity  of  inferior  whisky  impaired 
and  destroyed  the  value  of  the  brand,  whicli 
fact  he  fraudulently  concealed  from  appeU 
lant.  It  seems  to  us  that  allegation,  if  true, 
constitutes  a  defense,  and  it  was  error  to  sus- 
tain the  demurrer  to  the  answer,  and  for  that 
the  Judgment  must  be  reversed  for  further 
proceedings  consistent  with  this  opinion. 


Raohfobd  v.  Raohford  et  al. 
{Court  of  Appeals  of  Kentiuky.    Jane  13, 1890.) 
BxaovTOBS  AXD  ADKiMiBTBATOBS—Aonoirs— Fab- 
ties. 

The  adminiBtrator,  and  not  the  heirs,  of  a 
deceased  grantor  of  land,  is  the  proper  person  to 
bring  suit  for  the  unpaid  purchase  money. 

Appeal  from  circuit  court,  Pendleton  coun- 
ty- 

"Not  to  be  officially  reported. " 

C.  H.  Lee,  for  appellant.  L.  T.  Applegate, 
for  appellees. 

Prtob,  J.  Pierce  Rachford  died,  leaving 
several  children;  and  his  surviving  children, 
except  Philip  Rachford,  brought  suit  against 
Philip  to  have  the  land  upon  which  Philip 
lived  partitioned  between  all  the  children,  al- 
leging that  it  belonged  to  their  father.  Philip 
made  defense,  alleging  that  he  had  pur- 
chased the  land  of  his  father,  and  exhibited 
the  latter's  bond  for  title.  This,  therefore^ 
ended  the  cause  of  action.  The  heirs  then 
filed  an  amended  petition  seeking  to  recover 
the  purchase  money.  The  action  for  the  re- 
covery of  the  money  should  have  been  in- 
stituted by  the  administrator,  and  a  recovery 
by  the  heirs  would  be  no  bar  to  an  action  by 
the  administrator  or  by  'creditors.  The 
father  of  these  children  died  in  the  year  1884 
or  1885,  and  there  is  no  reason  why  they 
should  be  allowed  to  sue  on  these  notes,  and 
partition  the  recovery  between  the  children. 
Judgment  reversed,  and  remanded,  with  di- 
rections to  dismiss  the  petition  without  prej- 
udlce. 


Williams  tt  al.  v.  Murbell'b  Adm*r. 
(flourt  of  Appeals  of  Kentucky.  June  14, 1890.) 
Appeal. — Attobkbt's  Fbbs. 
Where  there  is  evidence  to  sustain  a  finding 
as  to  a  balance  due  for  services  as  attorney,  except 
as  to  a  charge  against  them  of  the  amount  of  • 
judgment,  whioh  does  not  appear  to  have  been  col- 
lected, the  cause  will  be  reversed  as  to  that  item 
alone. 

Appeal  from  circuit  court,  Daviesseounty. 

"Not  to  be  oi&cially  reported." 

W.  P.  D.  Bush,  9.  W.  Jolly,  and  R.  A. 
Miller,  for  appellants.  Weir,  Weir  <&  Walk- 
er, C.  U.  MeElroy,  and  J.  B.  Qrtder,  for  ap- 
pellee. 

Pryor,  J.  The  record  In  this  case  is  so 
voluminous,  by  reason  of  extended  pleadings, 
and  a  mass  of  record  evidence  that  has  no 
relevancy  to  a  plain  issue,  that  the  mind  be- 
comes confused  in  its  consideration,  and  at 
the  same  time  hours  of  unnecessary  reading 
is  required.    The  action  was  at  law  by  the 
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ndminlHtrators  of  Sallie  D.  Murrell  against 
Williams  and  Brown,  to  recover  of  them 
i<22l.30  costs  titat  as  tlieir  attorneys  thrj 
liti')  collected  for  the  administrators,  and  the 
further  sum  of  82,600.  moneys  collected  by 
them  as  their  attorneys  on  a  claim  placed 
in  their  hands  against  one  Stirman;  that,  as 
their  attorneys,  they  collected  this  money, 
and  on  demand  made,  etc.,  refused  to  pay  it 
over.  Another  count,  to  the  etTect  that  the 
claim  against  Stirman  was  for  83,217,  and 
the  attorneys,  after  judgment  and  without 
any  authority  from  them,  hud  compromised 
the  claim  by  receiving  the  82,600  in  full  sat- 
iafaction  of  the  judgment.  They  seek  to 
make  them  liable  Cor  the  difference.  This  is 
the  clHira  of  the  plaintiffs.  The  defendants 
(now  appellants)  deny  that  they  collected 
these  costs  for  the  plaintiffs,  or  that  tliey  were 
••niployed  by  tliem  as  attorneys  to  prosecute 
the  claim  against  Stirman,  but  that  one 
Brown,  who  was  tlie  heir  and  only  child  of 
the  intestate,  Mrs.  Murrell,  employed  them, 
andl  In  the  ooiime  of  the  employment  it  was 
nerfflsary  to  have  administration  on  Mrs. 
Murrell's  estate,  and  these  plaintiffs  merely 
administered,  that  their  names  might  be  nsed 
for  the  benefit  of  the  heir  at  law.  Brown. 
That  they  had  settled  with  Brown,  or  made 
a  contract  fixing  their  fees,  in  which  the 
plaintiffs  had  no  interest,  nor  have  tliey  any 
interest  in  the  sums  recovered.  The  sole 
question  was  whether  the  administrators  had 
employed  these  attorneys  or  Brown,  and,  if 
employed  by  the  plaintiffs  as  administrators, 
what  their  services  were  worth,  as  no  con- 
tract had  been  made  in  reference  to  the  fees. 
The  pleadings  on  the  issues  cover  60  or  70 
pages,  and  contain  the  history  of  much  im- 
portant litigation  in  the  Henderson  circuit 
coort  for  many  years  past;  the  records  of 
which  are  also  Hied  as  a  part  of  the  present 
case.  The  case  was  transferred  to  equity, 
over  the  objections  of  the  plaintiff,  with  the 
reservation  that  the  questions  of  fact  should 
he  submitted  to  the  jury.  Upon  special  find- 
ings, it  appears  that  the  jury  ascertained  tliat 
the  attorneys  had  been  employed  by  ttie  ad- 
ministrators of  Mrs.  Marrell.  The  jury  also 
fixed  the  fees  of  counsel  entirely  at  variance 
with  the  testimony,  and  their  verdict  was  set 
aside.  On  the  next  trial  the  court  assumed, 
over  the  objections  of  the  plaintiffs,  to  deter^ 
mine  the  questions  of  fact,  and  finding,  as 
the  jury  did,  against  the  defendants,  on  the 
issues  of  fact,  they  have  appealed.  The  im- 
portant Inquiry  in  the  case  was  to  ascertain 
whether  the  defendants  were  employed  by 
the  administrators,  or  by  Brown,  and,  as 
t)oth  tlie  jury  and  the  chancellor  have  deter- 
mined that  they  were  employed  by  the  ad- ' 
ministrators,  and  the  testimony  authorizing 
the  finding,  this  court  will  not  disturb  it. 
The  proof  really  conduces  to  show  an  em- 
ployment by  boih  Brown  and  the  adminis- 
traiors,  nut  a  joint,  but  a  several,  employ- 
ment; for  the  administrators  did  not  agree 
to  pay  a  sum  equal  to  50  per  cent,  of  the  re- 
covery aa  the  fee.    The  administrators,  there- 


fore, had  the  right  to  this  money.  Its  eci- 
lection  was  conceded,  and  the  attorneys,  the 
defendants,  in  settling  with  Brown,  fixed  the 
fee  at  82,628.50.  The  fees  were  in  eases  in- 
volving large  sums  of  money,  and  in  which 
tliH  estate  of  Mrs.  Marrell  was  greatly  inter- 
ested, and  really  the  only  question  before  as 
is  aa  to  the  value  of  the  services  rendered  by 
the  appellants.  This  question,  like  the  one 
in  regard  to  the  employment,  is  one  of  fact, 
and  the  court's  finding  would  l>e  sustained, 
but  for  a  credit  of  an  unpaid  judgment  of 
about  8700  against  one  Scott  as  administra- 
tor of  Dugan.  It  does  not  appear  that  the 
attorneys  have  collected  this  money,  or  that 
on  a  settlement  of  Dugan's  estate  Brown 
would  be  entitled  to  it.  Tlie  administrator 
of  Dugan  may  have  converted  tiiis  sum  to 
his  own  use,  or  may  have  wrongfully  appro- 
priated it  to  Brown.  Besides,  there  is  no 
claim  in  this  suit  for  that  money,  and,  if  the 
appellees  claim  the  benefit  of  the  settlement 
with  Brown  by  these  attorneys,  they  cannot 
accept  so  much  as  is  to  their  benefit,  and  re- 
ject that  to  their  disadvantage.  It  seems  to 
us  the  question  in  this  case  is,  what  moneys 
the  appellants  have  received  and  failed  to 
pay  over  that  these  administrators  (appellees) 
were  entitled  to.  The  judgment,  charging 
or  crediting  the  appellants  herein  for  serv- 
ices by  this  judgment,  l>eing  erroneous,  is 
reversed  for  that  reason  alone,  and  remanded, 
that  the  judgment  be  overruled  to  that  ex- 
tent, and  no  further.  Aa  this  case  is  in  eq- 
uity at  the  defendant's  instance,  if  they  have 
recei\ed  the  amount  of  the  judgment  it 
should  be  charged  to  them,  if  a  proper  case 
is  made  out  on  an  amended  pleading.  This, 
however,  is  the  only  issue  to  be  made.  Cross- 
appeal  affirmed. 


Lyons  d.  Hodoen  et  a2. 

(Court  of  A.vpwl»  of  iCentucktf.    Juoe  17,  lS9a) 

Qamblino— Rboovbbt  or  Uoxbt  LiOST— Cox- 

TBACT8. 
Contracts  between  castomers  and  conimis. 
sloD  mercbants  or  (took  ipeonlators,  which  consist 
of  bets  and  wagers  on  the  future  rise  and  tt^  in 
the  price  of  petroleum,  grain,  provisions,  and 
stocks,  by  means  of  purchases  or  sales  which  do  not 
contemplate  a  delivery,  followed  by  periodical  set- 
tlements of  differences  between  the  agreed  and  the 
market  prices,  are  within  the  purview  of  Oen.  St. 
Ky.  o.  47,  art.  1,  which  provides  that  gambling 
contracts  are  void,  and  money  or  property  lost 
thereunder  may  be  recovered. 

Appeal  from  Louisville  law  and  equity 
court. 

"To  be  officially  reported." 

D.  M.  Hodman  and  Broum,  Humphrey  A 
Davie,  for  appellant.  W.  W.  Thum  and 
Rozel  WeUainger,  tot  appellees. 

Lewis,  C.  J.  Appellant  brought  this  action 
to  recover  of  appellees  81.600  alleged  in  his 
petition  to  have  been  lost  and  paid  by  him, 
and  won  and  received  by  them,  in  sums  of 
more  than  85  at  any  one  time,  ttetween  Jan- 
uary, 1884,  and  January,  1886,  in  bets  and 
wagers  between  him  and  tliem  upon  the 
future  rise  and  fall  in  price  of  petroleum. 
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gr.iin,piovis!ons,  and  stocks;  which  bets  and 
■wagers   were  determined,   iind    aettleraents 
thereof  made,  according  to  difference  in  ench 
case,  less  commisaiona  chnrged  by  them,  be- 
tween the  contract  price  at  time  of  a  deal  and 
market  price  on  the  day  for  delivery  of  the 
property,  which,  however,  was  not  nor  In- 
tended to  be  delivered.    It  is  further  stated 
that  appellees,  during  the  period  mentioned, 
■were  engaged  in  the  city  of  Louisville,  under 
name  of  the  "Louisville  Cotton,  Grain  &  Pro- 
vision Exchange,"  in  the  business  of  gaming, 
speculating,  and  wagering  for  money  upon 
fluctuations  of   prices  of   the  articles  men- 
tioned, none  of  which  were  actually  sold  and 
delivered,  and  while  so  engaged  they  won 
and  received  from  appellant  in  the  manner 
mentioned  the  amount  sued  for. 

To  the  petition  a  general  demurrer  was 
sustained,  and  w  hether  properly  done  depends 
upon  the  true  construction  and  meaning  of 
article  1,  o.  47,  Gen.  St.,  tlie  sections  of  which 
relating  immediately  to  the  question  are  the 
following:  "Section  1.  Every  contract,  con- 
veyance, transfer,  or  assurance  for  the  con- 
sideration, in  whole  or  in  part,  of  money, 
property,  or  other  thing  won,  lost,  or  bet  at 
any  game,  sport,  pastime,  or  wnger,  or  for 
the  consideration  of  money,  property,  or  other 
thing  lent  or  advanced  •  *  *  at  the 
time  of  any  betting,  gaming,  or  wagering, 
to  a  person  then  actually  engaged  in  betting, 
gaming,  or  wagering,  shall  be  void.  Sec.  2. 
If  any  person  shall  lose  to  another  at  one 
time  or  within  any  twenty-four  hours  five 
dollars  or  more,  or  property  or  other  thing  of 
that  value,  and  shall  pay,  transfer,  or  deliver 
the  same,  such  loser,  or  any  creditor  of  his, 
may  recover  the  same,  or  the  value  thereof, 
from  the  winner,  or  any  transferee  of  the 
winner  having  notice  of  the  consideration, 
by  suit  brought  within  Ave  years  after  the 
payment,  transfer,  or  delivery.  Recovery 
may  be  had  against  the  winner  although  the 
payment,  transfer,  or  delivery  was  made  to 
his'  indorsee,  assignee,  or  transferee;  and  if 
the  conveyance  or  transfer  were  of  real  es- 
tate, or  the  right  thereto,  in  violation  of  the 
first  section  of  this  chapter,  the  heirs  of  the 
loser  may  recover  it  back  by  suit  brought 
within  two  years  after  bis  death,  unless  it 
shall  have  been  passed  to  a  purchaser  in  good 
faith,  for  valuable  cunsider<ttion,  without  no- 
tice." Section  8  authorizes  an  action  in  equity 
for  discovery  and  relief  by  such  loser  or  his 
creditor,  or  the  persons  designated  in  the 
preceding  section;  "but,  when  so  obtained, 
the  winner  shall  be  discharged  from  all  {"ien- 
altyand  forfeiture  for  having  won  the  money 
or  other  thing  which,  or  tlie  value  of  which, 
is  so  recovered  back."  Section  4  empowers 
any  other  person  to  sue  the  winner,  and  re- 
cover treble  the  amount  or  value  of  money  or 
thing  lost,  "if  such  loser  or  bis  creditors  do 
not  sue  •  *  •  within  six  months  after 
Its  payment  or  delivery. "  Section  5  provides 
for  recovery  from  a  "stakeholder  of  any 
money  or  other  thing  that  may  be  slaked  on 
any  bet  or  wager. "    And  succeeding  sections 


of  the  same  article  provide  Ones,  penalties, 
and  forfeitures  where  certain  designated  ma- 
chines and  contrivances  used  for  betting  are 
set  up  and  kept;  for  fine  of  a  person  who  in- 
vites, persuades,  or  induces  another  to  visit 
any  place  where  gaming  is  carried  on,  and 
recovery  from  such  person  by  the  loser  or  his 
creditor  of  what  may  be  lost  in  gaming  at 
such  place;  and  speoiflc  modes  for  punishing 
offenders  and  suppressing  such  games.  Arti- 
cle 2  relates  alone  to  betting  on  elections, 
and  provision  is  made  not  only  for  flnes,  bat 
also  for  forfeiture  to  the  commonwealtb  of 
the  money  or  other  thing  so  t>et  and  received. 

Although  section  1,  art.  1,  seems  to  apply 
to  executory  contracts,  the  consideration  of 
which,  in  whole  or  in  part,  is  money  or  prop- 
erty won,  lost,  or  l)et  at  some  one  of  the  spe- 
citied  forms  of  gaming,  and  therefore,  inde- 
pendent of  the  statute,  void  and  unenforce- 
able, it  must  nevertheless  be  taken  and  con- 
sidered in  connection  with  all  other  parts  of 
the  chapter,  in  order  to  deflnitely  and  cer- 
tainly ascertain  and  carry  into  effect  the  in- 
tention of  the  legislatare;  for,  as  each  part 
relates  to  the  subject  of  gaming,  the  infer- 
ence is  the  entire  chapter  "  was  governed  by 
one  spirit  and  policy,  and  was  intended  to  be 
consistent  and  harmonious  in  its  -  several 
parts  and  provisions. "  That  policy,  as  clear- 
ly Indicated,  is  to  not  only  punish  by  Qnes 
and  forfeitures  for  the  offense  of  setting  up 
and  keepingcertain  designated  games,  which, 
by  an  act  passed  subsequent  to  adoption  of 
the  General  Statutes,  was  made  a  felony,  but 
to  give  to  the  loser,  or  his  heirs  and  creditors, 
the  right  to  recover  from  the  winner  money 
and  property  bet  and  lost  in  any  game  with- 
in purview  uf  the  chapter;  but  if  the  right  to 
recover  given  by  section  2,  under  which  this 
action  was  brought,  be  decided,  as  is  con- 
tended, not  to  relate  to  money  lost  in  any 
one  of  the  modes  described  in  section  1,  it  Is 
utterly  without  value  or  meaning.  It  Is 
therefore  bgth  a  legitimate  and  decisive  in- 
quiry in  this  case  whether  the  process  by 
which  appellant,  as  alleged,  lost  to  appellees 
the  mohey  sued  for,  can  be  properly  denom- 
inated a  "wager," — not,  we  think,  being 
either  a  Rame,  sport,  or  pastime,  according 
to  common  and  approved  usage  of  those  terms; 
and,  if  it  can  be  fairly  and  legally  thus  clas- 
sified, appellant  has  prima  facte  a  cause  of 
action. 

In  Smith  v.  Telegraph  Co.,  84  Ky.  664,  2 
S.  W.  Rep.  483,  this  court  used  the  following 
language  in  reference  to  parties  engaged  in 
the  precise  character  of  business  described  in 
appellant's  petition:  "They  merely  wagered 
ontheraarket  price  of  the  commodity  at  some 
specitied  time  in  the  future.  A  mere  state- 
ment of  the  character  of  business  done  by 
*  *  *  [them]  shows  it  to  be  a  species  of 
gambling  its  well  detioed  and  as  reprehensi- 
ble as  that  of  keeping  a  faro-bank  or  a  dice- 
machine,  and  is  therefere  illegal,  and  con- 
trary to  public  policy. "  In  Beadles  v.  Mc- 
Elrath,  85  Ky.  230,  3  S.  W.  Rep.  152,  it  was 
held  a  contract  in  form  one  for  sale  and  fut- 
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lire  delivery  of  personal  property,  but  made 
with  no  intention  to  deliver,  but  that,  in- 
stead,  the  seller  should  pay  or  receive  the  dif- 
ference between  the  contract  price  and  mar- 
ket price  on  the  day  stipulated  for  delivery, 
is  a  mere  wager,  and  cannot  be  enforced  by 
either  party.  The  same  ruling  was  in  sub- 
stance made  in  Sawyer  v.  Taggart,  14  Bush, 
727;  and  so  has  the  peculiar  business  in  ques- 
tion been  characterized  and  denounced  by 
courts  generally  elsewhere.  It  would  tliere- 
fore  seem  this  court  cannot  now  consistently 
decide  otherwise  than  that  the  process  by 
which  appellant  lost,  and  appellees  won  and 
received,  the  money  in  contest,  was,  in  the 
meaning  of  the  statute,  a  wager,  and,  being 
so,  the  right  to  recover  it  exists  under  sec- 
tion 2,  art.  1. 

It  is,  however,  contended  tliat  the  mode  by 
which  the  money  in  question  was  bet,  won, 
and  lost  is  not  within  the  purview  of  chapter 
47,  because — First,  it  bad  not  been  contrived, 
nor  was  known  to  the  legislature,  in  1852, 
when  the  statute  as  it  now  exists  was  fli-st 
embodied  in  the  Revised  Statutes;  seoond,  it 
is  not  comprehended  by  the  language  used  in 
section  2.  Whether  it  was  known  or  de- 
vised as  early  as  1852  does  not  seem  to  us  at 
all  material;  for  the  policy  of  the  legislature 
was  then,  as  it  is  now.  to  give  toa  loser  right 
to  recover  from  the  winner  money  or  proper- 
ty "bet  and  lost  at  any  game,  sport,  pastime, 
or  wager,"  no  matter  by  what  particular 
process  or  contrivance  it  might  then  or  there- 
after be  done.  It  was  the  vice  of  gaming, 
and  its  baleful  consequences,  intended  by  the 
statute  todenounceand  provide  against;  and 
whatever  mode  then  used,  or  has  since  been 
devised,  which  may  be  correctly  denominat- 
ed either  a  game,  sport,  pastime,  or  wager 
must  be  regarded  as  then  and  now  in  con- 
templation of  the  legislature.  It  seems  to  us 
just  as  logical  to  say  that  the  business  or  oc- 
cupation in  question  is  not  against  public 
policy  because  not  known  or  practiced  in 
1852,  as  that  for  the  same  reason  a  winner 
thereby  may  bold  to  his  ill-gotten  gains,  or 
enforce  his  contract  for  payment  of  losses  in- 
curred by  his  dupe;  for,  if  that  form  of  gam- 
bling is  not  within  the  operation  of  the  stat- 
nte,  no  obstacle  to  recovery  by  a  winner  what 
may  be  lost  by  his  customer  exists  at  all. 
The  language  used  in  section  3  of  the  act  of 
17%,  which  gave  right  of  recovery  to  the 
loser  at  any  game  is  that  "if  any  person, 
*  *  *  at  any  time  hereafter,  within  the 
space  of  twenty-four  hours,  by  playing  at  any 
game,  •  *  *  shall  lose,  "etc.  That  provis- 
ion was  evidently  made  with  reference  to 
money  lost  at  cards  or  other  like  game,  and 
would  not  be  applicable  to  a  wager  of  the  char- 
acter we  are  considering.  But  the  language 
used  in  section 2,  art.  l,c.47.  Gen.  St,  is:  "It 
any  person  shall  lose  to  another  at  one  time,  or 
within  any  twenty-four  hours,  five  dollars  or 
more, "  etc.  Itdoes  not,  in  our  opinion,  make 
any  difference  when  the  bet  or  wager  may  be 
made,  or  bow  long  it  be  pending  and  unde- 
termined; but,  when  there  is  lost  at  a  wager 


as  much  as  five  dollars  at  one  time,  the  right 
of  tlie  loser  to  recover  it  from  the  winner  ex- 
ists, and  he  may  sue  therefor,  or  for  the  ag- 
gregate amount  so  lost  during  a  given  period. 
We  think  a  cause  of  action  was  stated  in  the 
petition,  and  it  whs  error  to  sustain  the  de- 
murrer: wherefore  the  judgment  is  reversed, 
and  cause  remanded  for  proceedings  accord- 
ing with  this  opinion. 


OWINGS  r>.  TUOKEB. 

(fJourt  of  Appeal*  C(f  Kentucky.    Juno  19,1890l) 

Db«D— ACOBPTASCB. 

A  father  conveyed  land  to  hts  chUdren  joint- 
ly. He  afterwards  canceled  the  oonreyanoe,  and 
divided  the  land  among  them,  but  oonveying  a  life- 
estate  only  to  his  son  H.,  with  remainder  to  hii 
children.  At  the  time  of  the  first  ooaveyanoe  H. 
was  a  minor,  and  he  never  assented  thereto.  Held, 
tbat  H.  had  no  title  under  the  first  deed,  and  henoa 
the  only  interest  in  the  land  that  oould  be  sold  at 
the  suit  of  his  creditors  was  the  life-estate. 

Appeal  from  circuit  court.  Montgomery 
county. 

"Not  to  be  officially  reported." 

Wood  it  Day  and  I'umer  <t  Son,  for  ap- 
pellant. Wm.  U.  Halt  and  H.  L.  Stone,  for 
appellee. 

Bennett,  J.  In  1853.  David  L.  Jones 
deeded  jointly  to  his  children,  as  a  gift,  bis 
home  tract  of  land,  containing  475  acres,  re- 
serving the  right  of  maintenance  out  of  the 
land.  II.  L.  Jones  was  an  infant  son  of  the 
donor,  and  was  one  of  the  donees.  In  1859, 
David  L.  Jones  divided  this  land  between 
said  children,  and  made  each  a  deed  to  his 
part,  deducting  previous  advancements  from 
his  interest.  David  L.  Jones  conveyed  by 
deed  the  part  designed  for  H.  L.  Jones  to  him 
for  life,  remainder  to  his  children.  Several 
years  thereafter  the  appellant  caused  the  life- 
interest  of  H.  L.Jones  in  this  land  to  be  sold 
by  the  sheriff,  and  he  purchased  it,  and  re- 
ceived a  deed  for  it,  and  took  the  possession 
of  it  under  said  deed,  and  so  held  the  posses- 
sion for  several  years;  when  be  discovered, 
as  be  says,  that  David  L.  Jones  had,  in  1853, 
conveyed  to  H.  L.  Jones  an  undivided  fifth 
interest  in  said  tract  of  land  in  fee,  w^ich  he 
had  sold  under  another  execution  topat-isfy 
the  remainder  of  the  debt,  existing  after  the 
sale  of  said  life-interest.  Did  H.  I>.  Jonea 
acquire  title  under  the  deed  of  1853?  Cer- 
tainlynot.  The  case  of  Davenport  v.  Prewett, 
9  B.  Mon.  98,  99,  etc.,  upon  which  the  ap- 
pellant relies,  says  that,  in  order  to  make  a 
valid  conveyance,  there  must  be  both  a  g^ran- 
tor  and  grantee,  and,  if  the  grant  is  beneB- 
cial  to  the  grantee,  it  may  be  presumed  that 
he  has  accepted;  and  if,  from  the  nature  of 
the  grant,  this  presumption  does  not  arise, 
an  acceptance  of  the  grant  must  be  otherwise 
shown,  else  there  is  no  grant  And,  if  a 
grant  is  made  to  an  adult,  without  bis  knowl- 
edge or  consent,  it  is  no  grant,  because  ha 
cannot  be  made  a  grantee  without  his  knowl- 
edge and  consent;  and  when  the  knowledge  is 
brouglit  home  to  him  he  may  reject  the  grant. 
Also,  of  a  grant  made  to  infant,  it  ^neli- 
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-cial  to  him,  equity  wiU  imply  an  acceptance; 
but  he  may  rejent  tlie  grant  upon  his  arrival 
at  age,  if  he  has  not  done  some  act  which  will 
estop  him.  Here  there  is  no  proof  whatever 
that  H.  L.  Jones  ever  accepted  the  deed  of 
1853.  On  the  contrary,  it  is  expressly  proven 
-that  he  did  not  accept  said  deed,  but  accepted 
the  deed  of  1859.  and  took  possession  of  the 
land  under  it,  and  held  the  possession  under 
it,  until  it  was  sold  by  the  appellant.  The 
«ld  suit  upon  whidi  the  appellant  relies  as 
evidencing  that  H.  L.  Jones  accepted  the 
deed  of  1853  explicitly  shows  the  reverse  of 
that  fact.  It  shows  that  H.  L.  Jones  accept- 
ed the  deed  of  1859.  Also  it  is  shown  be- 
yond all  cavil  that  the  deed  of  1858  was, 
prior  to  the  deed  of  1859,  canceled  by  a  re- 
conveyance of  the  land.  This  is  shown  not 
only  by  the  decided  weight  of  evidence  in 
this  case,  but  by  the  answer  of  J.  M.  Jones 
in  the  old  suit,  referred  to,  which  is  not  de- 
nied in  the  particular tiiat  it  alleges  there- 
conveyance.    The  Judgment  is  affirmed. 

Holt,  J.,  not  sitting. 


SniS  V.  COMHONWBAI.TH. 

(Court  of  Appeal*  ofKenluOeu.    June  17,  I860.) 

MDBDEB— IMDICTMEKT— EVIDENCB— iNSTKTIOnOSS. 

1.  Under  the  reqairement  of  the  Criminal  Code 
t>f  Eentncky,  that  the  foreman  of  the  grand  jury 
shall  sign  an  indictment,  it  ia  not  necessary  that 
either  the  commonwealth's  or  the  county  attorney 
should  sign  it,  and  it  ia  immaterial  that  either 
does  it. 

3.  An  Indictment  charging  defendant  with 
shooting  deceased  with  a  pistol  is  not  inaufflclent 
because  it  fails  to  allege  that  the  pistol  was  loaded 
with  powder  and  a  leaden  ball  or  other  hard  sub- 
'Stanoe. 

8.  On  an  indlotment  for  murder,  defendant 
.tostifled  that  he  was  shooting  at  one  J.,  who  bad 
tried  to  Iclll  him,  and  he  accidentally  shot  the  de* 
ceased.  The  evidence  showed  that  when  the  shot 
was  fired  J.  was  rnnning  sway.  Held,  that  It  was 
not  error  to  refuse  to  charge  the  jury  on  the  sub- 
ject of  self-defense  in  reference  to  J;,  as  tending 
to  excuse  the  accidental  killing  of  deceased. 

Appeal  from  circuit  court,  Lee  country. 
"Not  to  be  officially  reported." 
17.  X.  Hunt,  for  appellant.    P.  W.  Bar- 
-dto,  for  the  Commonwealth. 

Bennett,  J.  The  Criminal  Code  of  Prac- 
tice requires  that  an  indictment  must  be  in- 
-dorsed  "a  true  bill,  and  the  indorsement 
.signed  by  the  foreman. "  The  Code  does  not 
require  the  commonwealth's  attorney  to  sign 
Hie  indictment.  It  makes  no  difference 
whether  the  person  signing  the  indictment 
"Was  county  or  commonwealth's  attorney. 
The  law  did  not  require  either  to  sign  it. 
The  indictment  charges  that  the  api^ant 
"did  feloniously,  willfully,  and  with  malice 
aforethought  kill  and  murder  Arthur  Fitch- 
patrick,  by  shooting  him  with  a  pistol."  It 
a  contended  that  the  indictment  is  lacking  in 
'Sufficiency,  because  it  fails  to  st^te  that  the 
pistol  was  loaded  with  powder  and  leaden  ball 
or  other  hard  substance.  It  is  alleged  that 
the  appellant  killed  the  deceased  by  shooting 
him  with  a  pistol.  It  seems  that  it  would 
.be  necessarily  understood  that  the  pistol  was 


loaded  with  powder  and  some  hard  substance 
capable  of  producing  death.  There  is  no  dis- 
pute about  the  fact  that  appellant  killed  the 
deceased  without  any  provocation  from  him 
whatever.  The  appellant  says  that  he  was 
shooting  at  a  man  by  the  name  of  "Convict 
Joe,"  who  had  just  tried  to  kill  appellant, 
and  he  accidentally  shot  the  deceased.  If  it 
be  true  that  Convict  Joe  had  just  shot  at  the 
appellant,  he  (Joe)  was  at  the  time  appellant 
shot  running  from  the  appellant,  with  the 
evident  purpose  of  abandoning  the  con- 
flict, and  the  api>ellant  was  pursuing  him; 
which  was  not  necessary  for  him  to  do  in  or- 
der to  free  himself  from  apparent  danger. 
Therefore  it  was  not  error  not  to  instruct  the 
jury  upon  the  subject  of  self-defense  in  ref- 
erence  to  Joe.  in  order  to  excuse  the  acci- 
dental killing  of  the  d.eoeased.  Bnt  the  court 
dill  instruct  the  jury  that  if  the  appellant 
tried,  in  sudden  heat  and  passion,  to  kill  Joe, 
and  accidentally  killed  the  deceased,  be  was 
only  guilty  of  manslaughter.  This  was  as 
favorable  as  the  uppellant  was  entitled  to. 
The  appellant  was  found  guilty  of  man- 
slaughter only.    Xbe  judgment  is  affirmed. 


Gbane  0.  Commonwealth. 
(Court  cvT  Appeals  of  Kentucku-    June  17, 1890.) 

MDBDBB— iKSTBDCnoNS — SBI.V-DBFBNSB. 

1.  On  an  indictment  for  mnrder,  where  tlie 
only  issue  is  whether  the  killing  was  done  In  self- 
defense,  an  instruction  that  defendant  was  guilty 
of  manslaughter  if  he  intentionally  Ured  off  his 
pistol,  and  accidentally  and  carelessly,  and  not  in 
self  .defense,  killsd  deceased,  is  misleading  and  ei^ 
roneons. 

2.  There  was  evidence  that  defendant  sought 
deceased  with  intent  to  do  him  bodily  injury,  but 
that  before  the  conflict  took  plaoe  he  abandoned 
that  Inten^  and  was  in  good  faith  endeavoring 
to  avoid  a  diffloulty.  The  court  charged  the  jury 
that  if  defendant  "brought  about  a  meeting"  with 
deceased  tor  the  purpose  of  killing  or  chastising 
him,  then  he  oouUl  not  be  acquitted  on  the  gronna 
of  self-defense,  though  he  was  in  imminent  dan- 

S9r  or  great  bodily  harm.  Held,  that  the  instmo. 
on  was  erroneous,  as  his  right  of  self-defense 
would  revive  upon  the  abandonment  of  his  intent 
to  injure  deceased. 

8.  The  expression  ''brought  about  a  meeting," 
in  such  instruction,  is  misleading,  where  the  evi- 
dence shows  that  the  killing  occurred  at  a  publio 
meeting  where  defendant  had  a  right  to  be. 

Appeal  from  circuit  court,  Webster  county. 
"Not  to  be  offlclally  reported." 
Teaman  di  Lockett,  for  appellant.     P.  W. 
Hardin,  for  appellee. 

Holt,  J.  The  appellant,  Qeorge  Crane, 
urges  several  grounds  for  a  reveraal  of  his 
conviction  upon  an  indictment  for  man- 
slaughter charging  him  with  the  killing  of 
Douglas  Below.  We  perceive  but  one  er- 
ror, and  it  alone  will  therefore  be  discussed. 
The  court,  after  instructing  the  jury  as  to 
the  law  of  manslaughter  and  self-defense, 
gave  these  two  instructions:  "(3)  If  the  jury 
And  from  the  evidence,  to  the  exclusion  of  a 
reasonable  doubt,  that  the  defendant  brought 
about  a  meeting  l)etween  himsRlf  and  the  de- 
ceased for  the  purpose  either  of  killing  or 
chastising  him,  and  in  a  meeting  so  brought 
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about  the  parties  become  Involved,  and  the 
defendant  shot  and  killed  Below,  they  will 
not  acquit  on  the  grounds  of  self-defense  or 
apparent  necessity,  even  though  he  may  have 
been  in  imminent  danger  of  great  bodily 
harm  at  the  time,  as  coniemplated  in  the  sec- 
ond instruction.  (4)  If  the  jury  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
defendant,  at  the  time  and  place  mentioned 
by  the  witnesses,  intentionally  fired  off  his 
pistol,  and  accidentally,  in  a  careless,  reckless 
manner,  and  not  in  self-defense,  shot  and 
killed  deceased,  they  will  find  him  guilty, 
and  fix  bis  punishment  as  in  the  first  in- 
struction." 

The  last  i  nstructi  on  was  misleading.  There 
WH3  no  claim  that  the  killing  was  a  reckless, 
unintentional  one.  The  only  question  was 
-whether  the  appellant  acted  in  self-defense. 
This  was  the  issue,  and  the  only  one,  disclosed 
by  the  evidence.  The  appellant  testified  that 
he  did  the  shooting,  and  that  it  was  inten- 
tional, but  in  his  self-defense.  No  instruc- 
tion should  therefore  have  been  given  as  to 
a  reckless,  unintentional  killing. 

Nor  did  the  third  instruction  present  cor- 
rectly and  fully  the  law  of  the  case  as  dis- 
closed by  the  evidence.  Its  language  is  ob- 
jectionable In  being  of  a  too  general  charac- 
ter. It  tells  the  jury,  if  the  accused  "brought 
about  a  meeting"  between  himself  and  the 
deceased  in  order  to  kill  or  chastise  Itim,  then 
he  could  not  rely  upon  self-defense,  even 
though  he  may  have  been  in  imminent  dan- 
ger when  he  shot  the  deceased.  Undoubted- 
ly, this  is  true,  generally  speaking,  as  to  one 
who  seeks  and  then  provokes  a  quarrel  with 
another  in  order  to  kill  him.  If  one  by  his 
own  wrongful  act  makes  the  danger  or  harm 
to  himself  netsessary  or  excusable  in  the  per- 
son about  to  inflict'  it,  then  the  former  can- 
not excuse  the  taking  of  life,  or  doing  of 
great  bodily  harm,  upon  the  plea  of  self- 
defense.  The  term,  "brought  about  a  meet- 
ing," is  of  too  general  a  character,  liowever, 
for  use  in  an  instruction  to  a  jury  where  life 
or  liberty  is  involved.  It  gives  them  too 
much  latitude.  It  is  true.  It  was  coupled 
with  a  required  intention  upon  the  part  of 
the  accused;  but  yet  it  Is,  in  our  opinion,  as 
was  said  in  Allen  v.  Com.,  6  S.  W.  Uep.  645, 
open  to  objection.  The  killing  occurred  at  a 
public  meeting'  to  which  the  accused  had  a 
right  to  go.  The  jury  may  from  the  general 
language  of  the  instruction  have  believed, 
however,  that  by  bis  so  going  he  "brought 
about  the  meeting."  and  was  therefore  de- 
prived of  the  right  of  self-derer.se,  although 
they  might  believe  that  after  his  arrival  he 
Was  in  no  way  or  to  any  extent  the  aggressor. 
There  was  testimony  teniling  to  show,  how- 
ever, that  even  if  the  accused  sought  the  de- 
ceased for  the  purpose  of  provoking  a  diffi- 
culty, and  then  doing  him  great  bodily  harm, 
he  had  just  before  the  conflict  abandoned  any 
such  purpose,  and  was  in  good  faith  trying 
to  avoid  one.  If  this  were  so,  his  right  of 
self-defense  revived;  and.  there  being  some 
evidence  to  this  effect,  tliis  phase  of  the  case 


should  have  been  by  proper  instruction  8ul>- 
mitted  to  the  jury.  It  is  in  this  respect  the 
instruction  now  under  consideration  is  es- 
pecially objectionable.  We  refrain  from  » 
discussion  of  the  evidence  in  the  case,  as  tber» 
must  be  a  retrial.  Judgment  reversed,  and 
cause  remanded  for  a  new  trial  consistent 
with  this  opinion. 


Gbrh AM  INB.  Ck>.  V.  Bead's  Ex'z. 

(Court  qf  Appeals  of  Kentucky.    Jane  19,  ISSO.) 

Iksubancb— Coimnroxs  o»  Pouot. 

1.  Where  a  policy  of  Insurance  provides  that 
the  company  will  make  tTOod  to  the  aasared,  hi» 
ezeontora,  administrators,  and  assigns,  all  loss  or 
damage  to  his  dwelling-bouse,  not  exceeding  tlie 
interest  of  the  assured  in  the  property,  caused  by 
fire  or  lightning  between  certain  dates,  the  com- 
pany cannot  avoid  payment  of  a  lots  under  the  pol- 
icy on  the  ground  that  the  assured  died  before  th» 
loss  occurred,  in  the  absence  of  a  provision  for  for- 
feiture for  such  cause. 

a.  In  an  action  on  s  policy  of  fire  insnranoei, 
before  the  defense  of  overvalnation  of  the  property- 
can  prevail,  it  must  be  shown  that  the  insured 
falsely,  and  with  intent  to  deceive  the  insurer,, 
placed  an  overvaluation  on  the  property  insnrad. 

Appeal  from  circuit  court.  Nelson  county. 
"Not  to  be  officially  reported." 
John  8.  Kelley,  for  appellant.     John  D. 
Wickliffe,  for  appellee. 

Lewis,  C.  J.  Appellant,  the  German  In- 
surance Company  of  Freeport,  III.,  by  a  pol- 
icy of  insurance  dated  May  24,  1886,  and  is- 
sued to  F.  S.  &  T.  S.  Bead,  agreed  to  make 
good  unto  the  insured,  their  executors,  ad- 
ministrators, and  assigns,  all  such  immediate 
loss  or  damage  not  exceeding  in  amount  the 
sum  insured,  nor  the  interest  Of  the  insured 
in  a  dwelling-house,  furniture,  wearing  ap- 
parel, provisions,  and  sewing-machine,  as 
might  happen  by  fire  and  lightning  to  the 
property  during  a  period  of  five  years  begin- 
ning May  24, 1886.  This  action  was  brought 
against  appellant  by  SallieT.  Bead,  executrix, 
and  also  styled  sole  devisee  of  F.  S.  Read, 
who  died  in  1887,  to  recover  value  of  prop- 
erty insured  which,  it  is  alleged  in  the  peti- 
tion, was  totally  destroyed  by  fire,  occurring 
without  fault  of  the  plaintiff  or  any  other 
person,  on  January  15,  1888;  and  upon  final 
trial  a  verdict  and  judgment  was  rendered  in 
favor  of  the  plaintiff  for  Sl,948.44. 

As  the  property  insured  was  destroyed  after 
death  of  F.  S.  Bead,  in  whom  title  of  the 
property  was,  but  within  the  period  of  five 
years  from  date  of  policy,  the  main  question 
is  whether  the  policy  was  in  force  at  date  of 
the  fire,  or  ceased  at  death  of  the  insured  to 
be  of  force.  It  is  not  necessary  to  consider 
that  question  at  length,  because  the  identical 
question  was  presented,  considered,  and  de- 
termined in  the  case  of  Bichardson  v.  Insur- 
ance Co.,  ante,  1,  decided  at  the  present  term 
of  this  court.  It  was  in  that  case  decided  thkt 
the  policy,  which  contained  the  same  provis- 
ion, and  recited  the  same  causes  of  forfeiture 
as  are  found  in  the  one  under  consideration, 
did  not  become  void  or  inoperative  upon,  and 
by  reason  alone  of,  death  of  the  insured.  It  is 
alleged  in  the  petition  by  appellee  S.  T.  Bead. 
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wbo  was  wife  of  F.  S.  Read,  that  ber  name 
'was  put  in  the  policy  for  some  reason  un- 
known  to  her,  and  she  disclaims  any  insurable 
interest  in  the  policy  except  in  virtue  of  the 
will  of  ber  husband,  stating  the  contract  was 
really  with  P.  S.  Head  alone;  and  conse- 
quently the  simple  question  just  mentioned 
was  presented  and  passed  on  in  the  lower 
court. 

One  other  defense  made  was  alleged  over- 
valuation of  the  property  in  the  application 
for  insurance,  which  applies  to  the  dwelling- 
house  alone,  aa  no  complaint  was  made  on 
that  account  in  reference  to  the  other  prop- 
erty. The  whole  amount  of  property  insured 
was  $2,0U0,  the  dwelling-house  being  valued 
at  $1,500.  As  held  by  this  court  in  Insurance 
Co.  V.  Kudwig,  80  Ky.  223:  "Before  such  a 
defense  can  prevail,  it  must  appear  that  the 
party  falsely,  and  with  the  purpose  of  deceiv- 
ing the  company  or  its  agent,  placed  an  over- 
valuation on  the  property  insured. "  And  we 
think  the  issue  on  that  subject  was  fairly, 
and  in  accordance  with  the  rule  thus  laid 
down,  presented  by  instniction  of  the  court 
to  the  jury;  and  the  verdict,  being  against 
appellant  on  the  facts,  cannot  be  disturbed 
by  this  court.    Judgment  aiBrmed. 


Doll  v.  Bbed. 
(Court  of  Ajtpeala  of  Keiitucfttf.    Jnne  19, 1890.) 

RXMBDIIS  or  SUBITT. 

PlalntUC  attached  property  of  defendant  in 

.  an  action  to  recover  money  paid  by  him  as  surety. 

Defendant  testified  that  plaintiff  had  agreed  to 

five  him  indnlgeDce  In  the  payment  of  the  amount 
ne,  but  plainult  denied  this,  and  it  was  shown 
that  he  ud  made  repeated  eilorta  to  collect  bis 
clum,  and  that  defendant  made  uo  attempt  to  en- 
force the  alleged  agreement.  Held,  that  the  evi- 
dence was  sumcient  to  warrant  a  ]udgment  for 
plaintiff. 

Appeal  from  Louisville  law  and  equity 
coui-t. 

"Not  to  be  olTlcially  reported." 

S.  E.  McKny,  J.  R.  M.  Polk,  and  A. 
Vutzleb,  for  appellant.  Simrall  A  BodUey 
and  M.  W.  Morancy,  iot  appellee. 

Pbyob,  J.  The  appellant,  Doll,  had  ex- 
ecuted two  mortgages  on  certain  lots  of 
ground  in  or  near  the  city  of  Ix)uisvilip,  and, 
failing  to  meet  the  debts  secured  by  tliis  lien, 
his  creditors  brought  an  action  to  foreclose, 
and  the  property  mortgaged  was  sold  under 
a  judgment  of  the  Louisville  law  and  equity 
court,  and  Doll  liimself  (the  original  debtor) 
became  the  purchaser.  The  mortgages  were 
executed  to  Gheens  and  to  Carter  Bros.  & 
Co.  Doll  applied  to  the  appellee,  Beed,  to 
become  his  surety  on  the  purchase-money 
notes,  being  three  in  number,  and  each  note 
calling  fur  $1,870.90,  bearing  interest. 
Reed  became  Doll's  security,  and,  when  the 
flrst  note  fell  due,  Doll,  failing,  and  in  fact 
having  no  means  to  pay  with,  applied  to 
Reed  to  indorse  his  note  in  bank  to  raise  the 
money  with  which  to  meet  the  note.  This 
the  appellee.  Reed,  refused  to  do,  and,  Doll 
failing  to  pay,  Ueed,  the  surety,  paid  off  the 


note,  and  brought  his  salt,  with  an  attach- 
ment to  secure  himself  in  the  liability  he  had 
assumed.  The  grounds  of  the  attachment 
were  that  his  judgment  would  be  endangered 
by  delay,  etc.  In  a  few  days  after  this  ac- 
tion by  Reed,  Mueller  instituted  his  action, 
and  saed  out  an  attachment.  Reed,  having 
paid  the  flrst  purchase-money  note,  also  ob- 
tained a  rule  against  Doll  to  pay  him  the 
amount.  The  rule  was  made  absolute,  and 
an  attachment  against  the  person  granted, 
but  Doll  could  not  be  found.  When  the  seo- 
ond  bond  matured,  a  rule  was  awarded 
against  Reed  and  Doll,  and  still  Doll  could 
not  be  found:  and,  an  attachment  having 
been  issued  from  time  to  time,  Doll  was  at 
last  arrested  and  put  in  jail.  He  Anally  sur- 
rendered the  property  in  controversy  to  pay 
the  second  note,  and  also  the  Qrst  note,  the 
same  to  be  sold  snbject  to  the  lien  of  the 
third  note.  The  property  was  sold  and  pur- 
chased by  Qoodloe  for  Gheens,  his  client. 
There  was  some  misunderstanding  about  the 
terms  of  sale,  or  the  amount  to  be  bid  for  the 
property;  and  this  Sale  was  set  aside,  and 
Doll  says  wi  tboot  his  consent.  It  is  apparent 
from  the  proof  that  Doll  knew  all  about  it, 
and  his  subsequent  conduct  with  reference 
to  the  resale  shows  this  fact,  and,  if  not,  cei> 
tainly  gave  him  every  op{iortuntty  to  have 
the  error  corrected,  if  any  existed,  in  setting 
the  sale  aside.  When  the  property  was  re- 
sold. Reed  bought  that  on  Breckenridge 
street  and  on  Preston  and  Lee  streets  for 
82,400,  and  assumed  to  pay  the  last  note. 
The  sale  was  made,  reported,  and  confirmed. 
The  lot  on  Chestnut  street  had  been  sold  aud 
purchased  hy  Gleasou  to  satisfy  a  lien  for 
street  improvements,  and  Reed  afterwards 
acquired  Gleasun's  title  by  purchase.  Reed 
is  out  of  pocket  tl,767,  amount  paid  on  first 
bond,  and  865  paid  on  second  bond,  and 
which  the  purchase  by  blm  of  the  property 
sold  failed  to  pay,  as  well  as  some  costs.  He 
claims  to  own  the  Breckenridge-Street  lot 
and  the  Pres]:uH  and  Lee  lot  bought  by  him  in 
the  case  of  Gi>een8  and  from  Gleason;  and 
these  lots  he  does  own,  unless  an  agreemeut 
between  him  and  Doll  existed,  as  Doll  al- 
leges. He  is  seeking  to  secure,  by  the  sale 
of  the  property  upon  which  the  attachment 
is  levied,  what  is  still  due  him  by  Doll  for 
money  paid  as  Doll's  surety.  Doll  alleges 
that  tliere  was  an  agreement  by  which  Reed 
was  to  aid  him  in  some  contemplated  litiga- 
tion with  Caldwell  &  Standiford  in  regard  to 
some  real  estate  that  they,  or  one  of  them, 
had  agreed  to  sell  him,  and  that  Reed  was  to 
pay  oB.  these  purchase-money  notes,  and  give 
him  indulgence  greater  tlian  the  law  would 
allow  him  for  payment,  and  that  he  neglected 
or  failed  to  notice  or  appear  in  the  litigation 
after  Reed  had  become  bound  as  his  surety 
in  any  way,  having  full  confidence  that  Reed 
would  in  good  faitti  carry  out  his  agreement. 
Reed  denies  that  any  such  agreement  was 
made,  and  says  that,  having  involved  him- 
self as  the  surety,  he  attempted  to  secure  the 
liability  as  best  he  could,  and  was  endeavor- 
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ing  by  all  the  means  afforded  him  by  the  law 
to  coerce  payment  from  Doll,  the  real  debtor. 
We  have  been  unnble  to  conjecture  what  the 
claim  against  Caldwell  had  to  do  with  this 
case,  or  Heed's  liecoming  surety;  and  in  fact 
that  claim,  if  any  existed,  was  more  imaginary 
tlian  real,  or  at  least  there  was  nothing  in  its 
execution  or  results,  when  executed,  that 
would  benefit  Reed,  or  cause  him  to  involve 
himself  as  Doll's  surety.  Nor  do  we  per* 
ceive  that  degree  of  intimacy  or  friendship 
between  Beed  and  Doll  that  would  induce 
Keed  to  invest  his  own  means  for  Doll's 
benefit,  giving  him  such  indulgence  aa  would 
relieve  him  from  debt,  without  any  other 
consideration.  That  Doll  was  embarrassed, 
and  his  appeals  to  Reed  to  aid  lilm  in  his 
troubles,  with  the  assurance  that  Rekl  would 
have  notliing  to  pay,  caused,  no  doubt.  Reed 
to  sign  tlie  bonds;  but  that  he  proffered  such 
acts  of  friendship  to  one  who  had  no  claims 
upon  him  whatever,  aa  Doll  states,  and  says 
was  agreed  on  when  tlie  bonds  were  ex- 
ecuted, is  a  fact  inconsistent  with  the  entire 
controversy,  from  the  time  the  first  note  be- 
came due  until  the  litigation  ended.  There 
is  testimony  conducing  to  show  that  Reed, 
after  ail  his  efforts  had  been  made  to  secure 
himself,  admitted,  in  effect,  that  such  an 
agreement  as  ]>olI  claims  was  entered  into. 
This  occurred  in  the  presence  of  the  attor- 
neys of  those  adverse  to  Reed,  and  when 
they  tendered  to  him  the  money  to  redeem 
some  realty  that  had  been  purchased  under  a 
judgment  in  favor  of  the  German  Bank,  and 
that  was  in  fact  redeemed.  They  say,  how- 
ever, that  they  tendered  or  offered  to  pay 
Reed  all  he  had  advanced,  and  that  the  con- 
versation related  to  the  purchase  in  the 
Gheens  case,  etc.  This  Reed  denies,  and, 
while  some  of  the  parties  are  evidently  mis- 
taken as  to  what  took  place  at  Reed's  farm, 
it  is  singular  that,  if  this  agreement  was 
made,  as  Doll  contends,  when  Beed  signed 
these  bonds,  he  should  have  refused  to  go 
on  Doll's  paper  to  meet  the  Qrst  note,  or 
that  Doll  should  have  called  on  him,  if  be 
{ Keed)  was  to  advance  the  money.  Besides, 
Reed  was  having  rules  awarded  against  Doll 
to  bring  the  money  into  court,  with  attach- 
ments based  on  them,  that  enabled  the  mar- 
shal finally  to  lake  Doll  into  his  custody  and 
lodge  him  in  jail.  To  escape  confinement  in 
prison  for  contempt,  he  surrendered  the  prop- 
erty, saw  or  knew  it  must  necessarily  be 
sold,  and  made  no  effort  whatever  to  compel 
Reed  to  comply  with  his  agreement.  He 
was  evidently  hiding  from  the  collecting 
officer  when  Reed,  who  was  amply  able  to 
raise  this  money,  had  agreed  to  pay  it  off, 
and  hold  the  property  for  him.  The  confi- 
dence reposed  in  Reed,  if  such  was  the  fact, 
is  so  unnatural,  as  well  as  unreasonable,  un- 
der the  circumstances,  that  no  chancellor 
could  well  adjudge  that  any  such  arrange- 
ment had  been  made.  The  entire  theory  of 
the  appellant  indicates  an  effort  to  make  a 
defense  on  an  Imnginary  state  of  facts.  The 
property  purchased  by  lieed  was  bought  for 


more  than  two-thirds  of  its  valne;  and,  while 
there  is  conflicting  proof  on  this  subject,  the 
testimony  authorized  the  chancellor  to  so  ad- 
judge.  The  appellant  was  insolvent.  Reed 
had  become  his  surety,  and,  as  such,  had 
been  left  to  fight  liis  way  out  in  the  best 
manner  possible.  This  he  seems  to  have 
done;  and  his  debtor,  who  placed  Reed  be- 
tween himself  and  the  chancellor  when  this 
debt  had  to  be  paid,  ought  not  to  be  heard  to 
complain.  The  attiichment,  or  the  grounds 
of  it,  are  well  stated  in  the  pleading  of  Beed, 
and  then  sworn  to  aa  the  law  requires,  and, 
we  think,  well  sustained  by  the  testimony. 
The  Judgment  below  is  affirmed. 


Hall  v.  CoMiioinfrBAi.TH. 
(Court  c^  Appeals  of  Kentudley.    June  IB,  1890.) 

HiiNSLADOBTBK— EtIVBNCX. 

On  an  indictment  for  murder,  the  evidence 
showed  that  defendant  walked  up  to  deceased  with 
pistol  drawn,  while  deceased  was  standing  near 
another  person,  and  shot  him  dead,  without  provo- 
cation, and  notwithstanding'  such  other  person's 
remonstrance;  that  defendant  was  in  no  danger 
whatever;  and  there  was  evidence  tending  to 
•how  that  deceased,  when  drunk,  was  a  dangerous 
man.  Held,  that  a  verdict  of  manslaughter  would 
not  be  disturbed. 

Appeal  from  circuit  court,  Harlan  coanty. 

"Not  to  be  officially  reported." 

P.  W.  Hardin,  for  the  Commonwealth. 

pRTOR,  J.  There  was  no  excuse  or  jasU- 
ftcation  on  the  part  of  the  accused  for  taking 
the  life  of  Fields.  The  deceased,  according 
to  the  weight  of  the  testimony,  was  standing 
near  to  one  of  his  friends,  with  liis  hand  on 
his  shoulder,  when  the  accused  approached, 
with  pistol  drawn,  and  shot  him  drad.  The 
witness  told  the  accused  not  to  shoot,  bntthe 
latter,  bent  on  taking  the  life  of  the  deceased, 
persisted  in  firing  tlie  fatal  shot.  He  was  in 
no  danger  whatever  when  he  fired,  but,  on 
the  contrary,  it  clearly  appears  that  it  was  a 
wanton  and  cruel  murder.  There  is  no  legal 
question  raised  in  the  case,  and  certainly  none 
prejudicial  to  the  accused.  The  jury  seem  to 
have  been  lenient  in  their  verdict,  resulting, 
no  doubt,  .from  testimony  showing  that 
Fields,  when  drunk,  was  a  dangerous  man. 
There  is  no  ground  tora  reversal.  Judgment 
affirmed. 


BeI>FOBD  «.  MBQIBBBtr. 

(Court  of  Appeals  of  Kentucku^    Jane  IB,  1800.) 
Salb —Wabbastt — Breach— Action — ImTBDO- 

TIOMS. 

1.  In  an  action  for  a  breach  of  warran^,  where 
It  ts  shown  that  plaintiff  agreed  to  buy  of  defend- 
ant a  bull,  tor  a  certain  price.  If,  after  the  applica- 
tion of  an  agreed  test,  he  should  prove  to  be  a 
breeder,  and  that  defendant  represented  that  the 
test  had  been  successfully  applied,  whereas,  in 
fact,  the  bull  was  not  a  breeder,  an  tnstruotlon 
that  the  jury  need  not  necessarily  believe  the  de- 
fendant Kuilty  of  false  representations  before  they 
could  fiad  for  plaintiff  is  proper. 

8.  Where  plaintiff  alleged  a  special  warranty 
to  be  based  on  a  given  test,  and  defendant  denied 
that  the  test  to  be  applied  was  that  alleged  by 
plaintiff,  and  set  up  a  different  test,  and  there  is 
evidence  tending  to  support  the  contention  of  each, 
an  instruotion  that  li  the  jury  found  that  there 
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waa  a  general  warranty,  and  a  breach  thereof, 
they  should  And  for  plaintiff,  is  erroneous. 

Appeal  from  circuit  court,  Woodford  coun- 
ty. 

"Not  to  be  oflBcially  reported." 

Breekenridge  A  Shelby,  Brent  A  MoMih 
Ian,  Htuton  A  Mulligan,  and  Porter  A 
Wallace,  for  appellant.  /.  &.  Carlisle,  for 
appellee. 

Prtor,  J.  This  action  was  instituted  in 
the  Bourbon  circuit  court  in  October,  1876; 
and,  tl)ere  having  been  two  mistrials,  the 
case  was  removed  to  the  county  of  Scott,  and 
from  that  county  to  the  county  of  Woodford, 
where  the  plaintiff  obtained  a  verdict  and 
judgment  for  910,000.  with  Interest  from  the 
24tb  of  June,  1879.  The  case  was  brouglit 
to  this  court,  and,  after  arguments  of  coun- 
sel, passed  for  briefs,  and  the  case  continued 
by  agreement,  and  the  briefs  not  filed  until 
in  Decemljer,  1889.  The  record  contains  a 
large  volume  of  testimony  conflicting  in  its 
character,  and'  upon  the  testimony  alone 
no  reversal  should  tw  had.  The  case,  sil- 
though  the  testimony  has  been  carefully 
read  and  considered,  must  be  disposed  of  up- 
on the  legal  questions  raised  by  the  appellant 
in  this  court. 

The  plaintiff  and  the  defendant  purchased 
jointly  a  blooded  heifer  fur  the  sum  of  $25,- 
000.  This  heifer  dropped  a  bull  calf  cttlled 
the  Duke  of  Woodland.  The  plaintiff  Me- 
gibben,  purchased  of  the  defendant  Bedford 
bis  (Bedford's)  one-liitlf  interest  In  the  bull 
calf  for  the  price  of  99.0UO;  tlie  monev  to  be 
paid  on  the  1st  of  March,  1876.  The  calf 
was  then  too  young  to  serve  cows,  and  was 
in  Bedford's  possession,  on  his  farm  in  Bour- 
bon, when  this  sale  was  made.  It  Is  agreed 
by  both  parties  In  their  pleadings  that  the 
sale  was  conditional,  and  before  the  payment 
of  the  money  a  test  of  the  animal's  capacity 
to  procreate  was  to  be  made.  How  tliis  test 
was  to  be  determined  is  a  question  at  issue 
between  the  parties,  as  no  calf  could  be 
dropped  between  the  time  the  calf  was  old 
enough  to  serve  cows,  and  the  payment  of 
the  money.  It  was,  then,  either  a  mere 
matter  of  conjecture  to  be  determined  as  to 
the  number  of  cows  the  animal  turned  off,  or 
there  was  a  warranty  that  the  animal  had 
proved  a  breeder  by  his  performance  under 
the  special  contract  set  up  by  the  plaintiff. 

The  plaintiff,  MegibiMn,  alleges  in  bis 
original  petition  that  he  agreed  to  purchase 
the  half  interest  of  the  defendant  at  the  price 
of  $9,000,  to  be  paid  on.the  1st  of  March, 
1879,  on  condition  that  the  bull  should  prove 
a  breeder;  that  the  calf  was  to  remain  on 
the  farm  of  the  defendant,  and  in  his  posses- 
sion, to  be  tested,  and,  if  proven  to  be  a 
breeder,  be  was  to  receive  him.  and  pay  the 
money  on  the  day  the  note  fell  due;  that 
such  was  the  contract  between  them.  He 
alleges  that  in  February,  1876,  the  defend- 
ant, in  order  to  induce  him  to  receive  and 
pay  for  the  bull,  stated  and  represented  to 
the  plaintiff  that  "the  test  had  been  made, 


and  the  bull  hud  proven  to  be  a  breeder,  and 
tlie  plaintiff,  believing  and  relying  on  these 
statements  and  representations,  was  induced 
to  and  did  receive  the  calf,  and  paid  to  the 
defendant  the  99,000;  that,  by  reason  of  his 
absence  from  the  farm  of  defendant  when  the 
test  WHS  to  be  made,  he  had  no  means  of  know- 
ing or  ascertaining  the  results  of  the  test,  ex- 
cept the  statements  and  representaUons 
made  to  him  by  the  defendant;  that  he  be- 
lieved and  relied  on  those  representations, 
and  was  thereby  induced  to  complete  the 
purchase;  that  the  statements  and  represent 
tatlons  made  to  him  by  the  defendant  were 
not  true;  that  the  bull  was  not  then,  and  has 
not  since  been,  a  breeder,  but  on  the  con- 
trary  was  impotent,  and  incapable  of  getting 
calves,  and.  ascertaining  that  fact,  he  ten- 
dered him  back  to  the  defendant. "  The  plain- 
tiff subsequently  filed  an  amended  petition, 
in  which  he  alleges  that  by  mistake  of  his 
counsel  the  exact  terms  of  the  contract  were 
not  fully  set  out  in  the  original  petition,  and 
that  the  test  of  breeding  was  to  be  made  up- 
on four  or  five  cows  belonging  to  the  plainti^, 
which  were  to  l>e  sent  to  defendant's  farm 
for  thHt  purpose,  and  that  it  was  agreed,  in 
case  these  cows  should  be  got  with  calf  by 
the  bull,  the  plaintiff  was  to  pay  the  99,000 
at  the  time  mentioned,  and  take  the  bull; 
that,  as  soon  as  the  bull  was  old  enough  to 
serve  cows,  he  seut  four  cows  to  the  farm  of 
the  defendant,  to  be  bred  by  him.  and  that 
in  the  month  of  February,  1876,  while  the 
cows  and  bull  were  in  the  possession  of,  and 
under  the  control  of,  the  defendant,  the  lat- 
ter, in  order  to  induce  the  plaintiff  to  com- 
plete the  purchase  and  pay  the  money,  rep- 
resented to  him  that  he  had  bred  the  cows  to 
the  bull,  and  three  of  theiii  were  in  calf,  and 
that  he  had  proved  himself  to  be  a  breeder  by 
his  service  on  plaintiff's  cows;  that  plaintiff, 
believing  and  relying  on  this  statement  and 
i-epresentation,  and  having  no  other  means 
of  knowing  or  ascertaining  the  facts,  was 
thereby  induced  to  complete  the  contriict,  and 
pay  to  the  defendant  the  money;  that  said 
statements  were  not  true  in  whole  or  in  part; 
that  none  of  said  cows  were  with  calf  by  tlis 
bull,  and  he  had  not  proved  himself  to  be  a 
breeder  by  his  service  on  them,  and  was  not 
in  fact  a  breeder,  but  was  impotent,  and  in- 
capable of  getting  calves.  The  answer  of 
the  defendant  denies  the  agreement  as  to 
what  the  test  should  be,  as  alleged  in  the 
amended  petition,  and  says  that  the  bull  was 
to  remain  with  him.  In  order  to  have  bis 
breeding  capacity  tested,  and  that  when,  hav- 
ing served  cows,  they  refused  to  permit  the 
bull  to  serve  them  again,  that  fact  was  to 
l)e  accepted  by  trath  parties  as  conclusive  ev- 
idence that  the  animal  was  a  breeder,  and  as 
soon  as  tliis  was  ascertained  the  plaintiff  was 
to  accept  the  bull  as  his  own,  and  pay  the 
money  at  the  time  specified.  He  alleges  that 
the  bull  served  a  number  of  cows,  and  turned 
off  fully  the  usual  and  ordinary  number, — 
the  cows,  after  tieing  served  by  him  the  us- 
ual length  of   time,  refusing  to  be  served 
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again;  thut  he  wrote  to  and  fully  informed 
the  plaintift  of  the  tests  made,  and  thn  re- 
sults, placing  before  him  all  the  facts  and 
circumstances  relating  thereto,  and  the 
plaintiff,  being  fully  satisfied  with  the  tests 
made,  accepted  the  animal,  and  paid  for  him. 
He  denies  that  he  ever  stated  or  represented 
to  tlie  plaintiff  that  he  had  fully  tested  the 
animal,  and  that  he  had  proved  to  be  a 
breeder,  without  laying  before  him,  truly 
and  fully,  every  fact  to  enable  the  plaintiff 
to  determine  the  sufficiency  of  the  tests 
made,  and  upon  these  facts  the  plaintiff,  be- 
ing an  expert  in  the  breeding  of  cattle,  was 
as  fully  competent  to  form  an  opinion  as  the 
defendant.  He  denies  that  the  bull  was  im- 
potent, or  thut  any  representation  made  by 
him  to  the  plaintiff  was  untrue,  etc. 

Upon  the  pleading,  issues  were  properly 
made;  and  on  this  appeal  it  is  insisted  tliat 
the  court  erred  in  giving  the  instructions  for 
the  plaintiff,  and  in  refusing  those  aslced  by 
the  defendant 

Before  noticing  the  instructions,  it  may 
be  proper  to  determine  the  character  of  the 
action  instituted  by  the  plaintiff.  It  is  not 
an  action  for  deceit,  as  the  Ktenter  is  not  al- 
leged, but  an  action  ex  eontrar.tn,  upon  a 
breach  of  warranty  alleged  to  have  been  mnde 
by  the  defendant  to  the  plaintiff  at  the  time 
the  contract  of  sale  was  completed.  That 
the  contract  was  a  conditional  one,  all  the 
parties  concede;  that  is,  if  the  bull  proved  to 
be  a  breeder  upon  the  test  agreed  upon  as  to 
his  breeding  qualities,  the  appellee  (plaintiff) 
was  to  take  him,  and  pay  the  $9,000.  The 
bull  was  in  the  possession  of  the  appellant, 
and  the  latter  represented  to  the  appellee  that 
the  test  had  been  made,  and  the  cows  were 
with  calf.  It  was  not  the  mere  opinion  of 
the  appellant  upon  which  the  appellee  relied, 
but  the  statement  or  representation  of  a  fact 
that  had  to  transpire  before  the  money  was 
paid.  The  representation  was  made  accord- 
ing to  the  theory  and  the  testimony  of  the 
appellee  that  the  test  had  lieen  made,  and  the 
cows  were  with  calf;  and  this  statement 
amounted,  in  law,  to  a  warranty.  The  test 
was  to  t)e  made  by  the  appellant,  and,  when 
representing  that  the  test  bad  been  made,  and 
the  cows  were  with  calf,  and  on  the  faith  of 
this  representation  the  bull  was  received,  or 
the  money  paid,  it  wsia  something  more  than 
the  mere  opinion  of  ttie  defendant,  and 
amoonted  to  a  warranty  that  the  test  had 
been  made,  and  that  the  cows  were  in  calf; 
and,  although  the  appellant  may  have  l>een 
mistaken  in  his  judgment,  he  is  nevertheless 
bound,  if  the  testimony  fur  the  appellee  is  to 
prevail.  There  was  no  binding  contract 
with  these  parties  until  the  test  was  made; 
and,  the  appellee  having  had  nothing  to  do 
with  the  breeding  of  the  bull,  if  induced  by 
the  appellant  to  pay  for  him  upon  the  repre- 
sentation that  the  test  had  been  made,  and 
proved  successful,  he  is  Iwund  by  it, — as 
much  so  as  if  there  had  been  no  previous 
agreement  as  to  the  test;  the  sale  being 
made,  and  a  statement  at  the  time  that  a  test 


had  been  had,  and  the  bull  had  gotten  the 
cows  in  calf.  The  entire  value  of  the  animal 
depended  on  the  fact  that  he  had  proven  him- 
self a  breeder  by  getting  the  cows  in  calf; 
and,  the  affirmation  or  representation  that 
such  was  the  fact,  and  the  appellee  relying 
on  it  as  true,  it  was  in  law  a  warranty  upon 
which  the  appellant  is  responsible,  if  the  rep- 
resentations were  untrue,  however  innocent 
the  latter  roay>  have  been  of  any  fraud. 
"Whenever  the  vendor,  at  the  time  of  the 
sale,  makes  an  assertion  or  representation 
respecting  the  kind,  quality,  or  condition  of 
the  thing  sold,  npon  which  be  intends  that 
the  vendee  shall  rely,  and  upon  which  he 
doesrely,  in  making  the  purchase,  it  amounts 
to  a  wnrranty."  Lamme  v.  Gregg,  1  Mete. 
(Ky.)446.  The  court  below,  therefore,  very 
properly  instructed  the  jury  that  it  was  not 
necessary  to  believe  the  defendant  guilty  of 
a  fraudulent  representation  before  they  could 
lind  for  the  plaintiff.  This  was  an  action  on 
the  contract,  and  not  for  a  tort,  as  the  sci- 
enter is  neither  proven  nor  alleged. 

The  difficalty  in  the  way  of  affirming  the 
jndgment  l)elow  arises  from  an  instruction, 
given  at  the  instance  of  the  appellee,  upon  a 
state  of  fact  that  all  parties  conceded  did  not 
exist.  "By  instruction  No.  2  the  jury  was 
told  that,  if  they  believed  from  the  testimony 
that,  by  the  terms  of  the  contract,  the  defend- 
ant agreed  with  the  plaintiff  to  guaranty  the 
bull,  Duke  of  Woodland,  to  be  a  breeder,  and 
that  plaintiff  bought  and  paid  $9,000  for  de- 
fendant's one-half  of  said  bull  upon  the  faith 
of  said  guaranty,  and  that  said  bull  was  not 
at  the  time,  and  is  not  now,  a  breeder,  they 
should  find  for  the  plaintiff,  etc.  The  bull, 
to  have  been  a  breeder,  must  have  possessed 
the  power  of  procreation  in  the  degree  usu- 
ally and  ordinarily  existing  in  short-homed 
bolls  used  for  the  purpose  of  breeding,"  etc. 
There  was  testimony  conducing  to  show  that 
the  bull  had  but  one  testicle,  and  that  the 
appellee  refused  to  make  any  purchase  unless 
there  was  a  warranty  that  the  bull  calf  would 
prove  to  be  a  breeder,  and  also  other  testi- 
mony conducing  to  show  that  a  general  war- 
ranty was  made.  Now,  that  character  of 
testimony  was  not  relevant  to  any  issue  that 
had  been  made  by  the  parties,  and  could  only 
be  introduced  as  corroborative  of  appellee's 
view  of  the  agreement.  It  is  not  claimed  by 
the  appellee  that  there  was  a  general  war- 
ranty, but,  on  Ibe  contrary,  there  was  only 
a  special  warranty  on  the  facts  stated  by  the 
appellees,  and  that  was  that  he  was  to  prove 
a  breeder  in  the  way  alleged  in  the  amended 
petition.  The  fact  of  a  general  warranty  is, 
in  effect,  discliiimed  by  the  amended  petition, 
l)ecau3e  the  plaintiff  in  his  amendment  says 
that  the  averment  therein  of  facts  that  would 
amount  to  such  a  warranty  was  made  by  mis- 
take, and  then  the  special  agreement  was  al- 
leged in  the  amendment  as  presenting  the 
r^  contract  between  the  parties.  It  is  true 
the  appellant  denies  that  such  a  contract  was 
made,  but  admits  that  a  special  agreement 
was  entered  into  by  which  the  bull  was  to  be 
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bred  to  covrs,  without  designating  the  num- 
ber, and,  if  be  turned  the  cowa  (iff  as  bulls 
usually  do.  it  waa  to  be  conclusive  that  he 
was  a  breeder.  The  court  after  giving  an 
instruction  baaed  on  both  the  theory  of  the 
plHintiff  and  the  defendant,  then  proceeds, 
in  the  second  instruction,  to  ignore  each  of 
the  special  contracts  set  up,  and,  in  effect, 
says  to  the  jury:  "You  may  disbelieve  both; 
bat,  if  there  was  a  general  warranty  made, 
you  must  And  for  the  plaintiff. "  Now,  there 
is  evidence  conducing  tu  establish  the  claim 
of  the  plaintiff,  and  also  evidence  conducing 
to  establish  the  special  agreement  set  up  by 
the  defense;  and  when  both  parties,  especial- 
ly the  plaintiff,  are  relying  on  the  special 
contract,  and  the  representation  by  the  de- 
fendant that  it  had  been  complied  witli,  and 
the  test  ninde  as  agreed  on,  it  was  error  to 
present  an  instruction  imthorizing  a  verdict 
for  the  plaintiff  on  an  issue  not  made  by  the 
pleadings,  and  upon  a  state  of  fat-t  that  the 
plaintiiT,  by  his  pleading,  said  did  not  exist. 
The  plaintiff  says  the  defendant  is  liable  be- 
cause the  test  had  been  made  of  the  four 
cows,  and  they  were  not  in  calf,  and  the  rep- 
resentations made  to  him  by  the  defendant 
were  a  warninty  that  the  test  as  alleged  was 
satisfactory,  and  conclusive  that  the  bull  was 
a  breeder.  Bedford  says  such  was  not  the 
agreement.  The  bull  was  to  be  bred  to  cows 
that  season;  and,  if  he  turned  off  the  usual 
numbor,  this  was  to  be  conclusive.  The 
plaintiff  and  defendant  both  testified  in  sup- 
port of  thpir  views  of  the  contract,  and  each 
sustained  by  other  testimony.  Tliey  were 
equally  credible;  and  the  jury,  in  considering 
the  case,  might  have  well  said  that  it  was 
useless  to  determine  who  of  the  parties  were 
entitled  to  credit  upon  the  issues  made,  be- 
cause the  court  has,  in  effect,  said  that,  if  we 
believe  from  the  testimony  the  defendant 
guarantied  the  bull  to  be  a  breeder,  and  the 
bull  WHS  not  then,  and  is  not  now,  a  breeder, 
we  must  find  for  tlie  defendant;  and,  there 
being  evidence  conducing  to  show  a  war- 
ranty,  we  will  find  that  way,  although  the 
bull  may  have  gotten  the  cows  with  calf,  as 
Bedford  states,  for  the  proof  is  clear  that  be 
is  not  now  a  breeder. 

There  are  other  errors  relied  on  by  coun- 
sel>  but  we  -perceive  nothing  objectionable 
but  the  instruction  alluded  to.  The  judg- 
ment is  reversed,  and  remanded  for  a  new 
trial  in  conformity  with  the  opinion. 


Bbown  9.  United  States  Home  &  Dowbb 

Asa's,  (two  cases.) 
(Court  <if  Appeals  of  Kentucky.    June  10^1890.; 
Nkoviiaxlk  Instrduexts  —  JcoQHBm— Ambnd- 

UBNT. 

1.  In  an  action  on  a  note  by  an  assignee  tor 
value,  the  maker  cannot  avoid  habilitjr  by  setting 
up  that  the  orlgiDal  holder,  a  corporation,  had  no 
antbority  to  loan  money,  which  was  the  considera- 
tion for  the  note. 

3.  Where  judgment  is  rendered  directing  a  sale 
of  defendant's  undivided  interest  in  land  on  the 
ground  that  It  cannot  be  divided  without  impair- 
ing its  valae,  the  conrt  may  at  the  same  term 


amend  the  judgment  by  withholdtog  the  order  of 
sale,  and  ordering  the  land  to  be  divided,  where  it 
is  of  opinion  that  it  can  be  done. 

8.  Where  in  an  action  to  recover  judgment  on 
a  note,  and  to  foreclose  a  mortgage  seonriug  it,  de- 
fendant appears,  and  has  the  recovery  on  tlie  note 
reduced  by  equitable  set-ofTs,  he  cannot  object  to  a 
personal  judgment  against  him  that  be  was  served 
with  process  in  another  county  than  that  in  which 
the  judgment  is  rendered. 

Appeal  from  circuit  court,  McCraclcen 
county. 

"Not  to  be  offlcially  reported." 

Stone  £•  Suddnth,  for  appellant.  Camp- 
bell <&  Wheeler  and  B,  W.  Mines,  for  appellee. 

Fbtor,  J.  Bell,  as  assignee  of  the  home 
and  dower  association,  brought  aa  action  to 
recover  judgment  on  a  note  executed  by 
Brown,  the  appellant,  for  $2,000,  and  to  fore- 
close a  mortgage  on  real  estate  in  the  county 
of  McCracken.  The  land  was  owned  jointly 
by  the  appellant  and  Mrs.  Oorsey,  who  was  a 
defendant  to  the  action. 

It  is  urged  by  way  of  defense  that  the  as- 
sociation had  no  power  to  assign  the  note, 
and  that  it  contained  usury.  The  nsury  was 
purged  by  tlie  cliancellor,  and  it  appears  from 
the  testimony  that  before  Bell  purcliased  the 
note  he  was  informed  by  Brown  that  it  was 
all  right.  The  fact  that  the  company  may 
not  have  had  authority  by  its  charter  to  loan 
money  in  this  state  (if  that  be  conceded)  does 
not  relieve  Brown  from  liability  to  the  as- 
signee, who  has  talcen  it  for  value.  There  is 
nothing  vicious  in  the  consideration.  Brown 
obtained  the  money,  and  the  mortgage  lien 
was  properly  enforced  for  its  payment.  Nor 
does  itappearthat  there  were  two  judgments, 
final  in  their  character,  rendered  at  different 
terms  of  the  court.  It  does  appear  that  there 
was  a  judgment  directing  a  sale  of  Brown's 
undivided  interest  on  the  ground  thatitcould 
not  be  divided  without  materially  impairing 
its  value.  It  then  appears  that  the  j  udgment 
was  .amended;  the  record  showing  that  the 
court  thought  the  land  could  be  divided,  and 
an  order  entered  directing  the  commis- 
sioner to  malce  division,  and  report,  and  the 
order  <^  sale  was  withheld  until  the  report 
was  made  of  the  division,  or  until  the  fur- 
tlier  order  of  court.  There  is  nothing  show- 
ing that  all  this  was  not  done  at  the  same 
term  of  the  court,  and  this  court  must  as- 
sume that  such  was  the  fact.  The  commis- 
sioners in  September  made  their  report  of  di- 
vision. That  was  confirmed,  and,  in  October 
following,  a  judgment  was  entered  directing 
a  sale  of  the  land.  The  sale  was  made,  and 
report  confirmed.  The  court  had  the  power 
to  amend  its  judgment  during  the  term  at 
which  it  was  rendered,  and  this  amendment 
worked  no  hardship  on  the  appellant;  but, 
whether  so  or  not,  the  right  to  amend  exist- 
ed, and  the  court,  instead  of  selling  the  undi- 
vided interest,  sold  the  interest  when  set 
apart  to  the  defendant.  The  appellant  also 
objects  to  a  personal  judgment  against  him. 
The  defendant  appeared,  and  not  only  con- 
tested the  lien,  or  the  right  to  enforce  it,  but 
reduced  the  amount  of  the  note  by  equitable 
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Betroffs,  and  should  not  be  heard  now  to  say 
that,  as  be  was  served  in  Jefferson  county, 
no  personal  judgment  should  have  been  ren- 
dered against  him  in  McCracIten  county. 
Judgment  aiHrmed. 


OwENSBOROiroH  &  N.  B.  Co.  t>.  Sutton. 
{Court  of  Appeals  of  Kentucky.  June  25, 1890.) 
Railroad  Compame8— Use  of  Street. 
Authority  granted  to  a  railroad  compaay  to 
lay  its  tracks  aiid  switches  in  a  public  street  does 
not  carry  the  right  to  use  such  street  as  a  place 
for  making  up  trains,  nor  as  a  depot  for  cars,  nor 
for  receiving  or  discharging  freight. 

Appeal  from  circuit  court,  Daviess  county. 
"Not  to  be  offlcially  reported." 
W.  IT.  d  J.  J.  Svoeeney,  for  appellant.     Q. 
W.  Williams  and  G.  W.  Jolly,  for  appellee. 

Lewis,  C.  J.  This  is  an  appeal  from  a 
Judgment  of  the  Daviess  circuit  court,  ren- 
dered in  an  action  of  J.  £.  Button  against  the 
Owensborough  &  Nashville  liailroad  Com- 
pany, enjoining  and  restraining  the  defend- 
ant from  "passing  and  repassing  plaintiff's 
dwelling-house,  on  Main  street  and  Lewis 
street,  with  its  locomotives,  in  making  up  its 
trains  in  said  Lewis  street,  and  from  using 
the  said  Lewis  street  as  a  depot  for  cars,  and 
from  receiving  and  discharging  freight  from 
its  cars  therein."  It  seems  that  appellant 
has  had  for  several  years  right  of  way  for  a 
railroad  track  from  the  south  side  along 
Lewis  street,  in  the  city  of  Owensborough, 
to  the  Ohio  river  bank  on  First  street,  and 
that  appellee  owns  a  lot  of  land  binding  on 
Second  and  Lewis  streets,  upon  which  Is  situ- 
ated his  residence. 

There  appears  to  be  no  dispute  of  the  right 
of  appellant  to  run  its  locomotive  and  cars 
along  the  center  of  Lewis  street,  nor  to  use 
switches  which  connect  with  the  main  track 
between  Second  and  First  streets,  in  order  to 
reach  its  yard  and  depot,  situated  on  its  own 
lot,  east  of  Lewis,  and  between  the  other  two 
streets.  Nor  could  such  right  be  withheld' 
In  this  case  without  preventing  passage  of 
trains  through  the  city,  and  reception  and 
discharge  of  passengers  and  freight  at  con- 
venient and  acceptable  places.  But  the  argu- 
ment of  counsel  Is,  in  substance  and  mean- 
ing, that,  authority  to  lay  its  tracks  and 
switches  in  Lewis  street  having  been  grant- 
ed to  appellant,  it  acquired  as  an  incident  of 
tliat  grant  such  necessary  use  of  the  street 
as  its  business  requires,  and  as  will  not  un- 
reasonably obstruct  the  use  which  the  gener- 
al public  has  in  the  street.  The  use  of  a 
public  way  may  be  granted  to  a  railroad  com> 
pany  for  passage  through  a  city  or  town,  or 
by  switches  from  its  main  track  to  its  depot, 
or  receptacle  for  passengers  and  freight,  be- 
cause it  is  in  many  cases  necessary,  and  may 
be  done  without  materially  injuring  the 
street  as  a  public  way.  But  even  a  grantfor 
that  limited  purpose  cannot  be  made,  or  the 
right  under  it  exercised,  except  upon  condi- 
tion of  the  company  being  liable  for  injury 
done  thereby  to  owners  of  abutting  property; 


for  legislative  power  does  not  exist  to  exem  pt 
either  an  individual  or  corporation  from  ob- 
ligation to  so  use  his  or  its  own  as  not  to  hurt 
others.  There  is  no  reason  nor  necessity  in 
this,  or  any  other  case  like  it,  for  a  railroad 
company  to  use  a  public  street  as  a  place  for 
making  up  its  trains,  or  as  a  depot  for  stand- 
ing cars,  or  for  receiving  or  discharging 
freight;  for  such  use  necessarily  defeats  tbe 
purpose  for  which  streets  are  dedicated  to  tbe 
public,  prevents  reasonable  enjoyment  by 
owners  of  abutting  property,  and  consequent- 
ly municipal  legislature  is  without  power  to 
grant  the  right.  It  seems  to  ns  appellant 
does  not  have  the  legal  right  to  use  Lewia 
street  in  the  manner  compl^ned  of  by  appel- 
lee, and  such  use  of  it  was  properly  enjoined 
by  tbe  lower  court.    Judgment  affirmed. 


Louisville  &  N.  B.  Go.  «.  Coffaqb. 
(Court  qf  Appeals  of  Kentucky.    June  81, 1890.> 

Dbath  bt  Wronofui.  Act— Riobt  to  Sux. 
Gen.  St  Ky.  c.  57,  %  S,  provides  tbat,  if  the 
life  of  any  person  is  lost  by  the  willful  neglect  of 
another  person,  company,  or  corporation,  then  the 
widow,  heir,  or  personal  representative  of  deceased 
shall  have  the  right  to  sue,  etc.  Held,  that  the 
word  "heir, "in  such  section,  is  equivalent  only 
to  "child,"  and  hence  no  right  of  action  exists  in 
favor  of  the  father  of  deceased. 

Appeal  from  circuit  court,  Marlon  county. 

"Not  to  be  officially  reported." 

Wm.  Lindsay  and  Rowntree  &  Lisle,  for 
appellant.  John  D.  Fogle,  Saml.  Avritt,  and 
Lewis  Edelen,  for  appellee. 

Holt,  J.  John  I.  Goppage  was  injured  ia 
attempting  to  board  a  train  of  the  appellant, 
and  died  therefrom  in  a  few  hours.  This 
action  was  bronght  by  his  father,  John  W. 
Goppage,  under  section  3,  o.  57,  Gen.  St., 
which  provides:  "If  the  life  of  any  per- 
son *  *  *  is  lost  or  destroyed  by  the 
willful  neglect  of  another  person,  •  •  * 
company,  *  *  •  corporation,  •  •  • 
their  agents  or  servants,  then  the  widow, 
heir,  or  personal  representative  of  the  de- 
ceased shall  have  the  right  to  sue  such  person, 

♦  •    ♦    company,    *    •    •     corporation, 

*  *  *  and  recover  punitive  damages  for 
the  *  *  *  destruction  of  the  life  afore- 
said." The  petition  avers  that  the  deceased 
left  no  children  or  mother,  and  the  evidence 
shows  that  he  left  no  widow.  The  complaint 
is — First,  that  the  injury  was  caused  by  tbe 
willful  negligence  of  those  in  charge  of  the 
train;  and,  second,  that  the  agents  of  the 
company,  after  taking  charge  of  the  wounded 
man,  through  willful  negligence  caused  a 
fatal  delay  in  the  performance  of  a  necessary 
surgical  operation.  The  first  ground  appears 
to  have  been  abandoned  upon  the  trial,  and 
tbe  case  fought  out  upon  the  second  one.  It 
is  unnecessary  to  consider,  however,  whether 
tbe  company  is  chargeable  with  willful  neg- 
lect in  either  of  these  respects,  because  a 
preliminary  question  is  decisive  of  the  case. 

Objection  was  made  by  demurrer  to  the 
appellee's  right  to  sue.  This  court  deter- 
mined In  the  case  of  Henderson's  Adm'r  v. 
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Railroad  Co.,  86  Ky.  389,  5  8.  W.  Rep,  875, 
that  the  word  "heir,"  as  used  in  the  section 
of  the  statute  above  cited,  was  equivalent  to 
"child,"  and  that  any  recovery  under  it  was 
for  the  exclusive  benefit  of  the  widow  and 
'  child  or  children  of  the  dece<lent;  the  right 
to  sue,  so  far  as  vested  in  the  personal  repre- 
sentative, being  for  their  benefit.  This  case 
has  been  followed  by  that  of  Jordon's  Adm'r 

V.  Railroad  Co.,  88  Ky ,  11  S.  W.  Rep. 

1013,  and  other  cases,  holding  that,  the  bene- 
fit of  the  recovery  being  confined  to  the  wife 
and  children,  It  the  deceased  leaves  none,  no 
action  can  be  maintained.  These  cases  are 
decisive  of  this  one.  We  are  fully  aware 
that  this  construction  of  the  statute  has  been 
largely  discussed  and  frequently  criticised; 
but  further  consideration  has  only  served  to 
contlrm  the  views  expressed  in  those  cases, 
and  we  can  add  little,  if  anything,  to  them. 
The  first  section  of  the  chapter  atove  named 
confers  upon  the  personal  representative  of 
any  person  (save  an  employe)  killed  by  the 
negligence  of  those  operating  a  railway  the 
right  to  sue  and  recover  such  damages  as  the 
Injured  party  might  have  recovered  if  death 
had  not  ensued.  Under  it  the  personal  rep- 
resentative may  recover  from  a  railway  com- 
pany compensatory  damages  for  neglect  less 
in  degree  than  willful,  just  as  the  deceased 
might  have  done  had  he  survived  the  injury. 
By  the  terms  of  the  statute  as  originally  en- 
acted in  1854,  the  right  to  sue  under  either 
the  first  or  third  section  was  vested  in  the 
personal  representative.  This  was  subse- 
quently changed  by  the  legislature;  and  it 
undoubtedly  intended  to  provide  for  different 
state  of  case  by  the  third  section  from  that 
provided  for  in  the  first  section  of  the  statute, 
or  the  two  would  not  differ  so  essentially. 
The  third  one  is  not  confined  to  deaths  re- 
sulting from  the  willful  negligence  of  rail- 
way companies,  but  embraces  all  persons  and 
com()anie8.  Nor  does  it  provide  that  the 
plaintiff  may  recover  "in  the  same  manner 
that  the  person  himself  might  have  done  for 
an  injury  where  death  did  not  ensue."  It 
authorizes  the  recovery  of  punitive  damages, 
and  gives  the  riglit  to  sue  to  "the  widow, 
heir,  or  personal  representative  of  the  de- 
ceased." 

We  are  again  asked  to  decide  that  the  word 
"heir,"  in  the  statute  as  amended  since  1854, 
means  "distributee."  and  not  "child."  The 
history  of  the  law  upon  the  subject  of  pro- 
viding a  civil  remedy  for  the  killing  of  a  per- 
son, as  well  as  the  harmony  of  the  law,  which 
ia  always,  of  course,  to  be  desired,  and  which 
it  is  to  be  presumed  the  leg^islature  always 
has  in  view,  forbids  such  an  interpretation. 
Undoubtedly,  the  object  of  providing  such  a 
remedy  is  to  benefit  tlie  f  am  ily  of  tlie  deceased, 
or  those  who  had  a  direct  and  immediate  in- 
terest in  the  continuance  of  his  life.  Com- 
pensation for  an  injury  is  always  given  to 
those  who  suffer  the  loss.  This  idea  prompt* 
ed  the  enactment  in  England  of  what  is 
known  as  "Lord  Campbell's  Act"  in  1846, 
and  has  led  to  the  adoption  of  statutes  in  this 


country  more  or  less  similar.  The  history  of 
legislation  upon  the  subject  plainly  shows  that 
it  was  never  intended  that  the  recovery  in 
such  a  case  should  be  assets  of  the  estate  of 
the  deceased.  Nor  can  it  be  reasonably  sup- 
posed that  it  was  intended  it  should  benefit 
those  wlio  might  be  removed  many  degrees 
in  relationship  from  the  deceased,  and  whom 
he  may  not  have  known,  even  from  report. 
To  construe  the  word  "heir"  as  "distributee" 
would  have  this  effect,  and  extend  the  benefit 
of  a  recovery  to  the  remotest  heirship.  It  is, 
of  course,  for  the  legislature  to  say  bow  far 
the  right  shall  extend;  but,  in  construing  tlie 
meaning  of  terms  used  by  it,  it  is  proper  to 
consider  the  purpose  of  the  statute,  and  the 
history  of  legislation  upon  the  subject.  The 
words  "heir"  and  "distributee"  are,  when 
technically  considered,  nut  Interchangeable. 
The  first  applies  to  an  estate  of  inheritance. 
The  heir  takes  the  land,  but  not  the  personalty. 
The  word  does  not  describe  one  who  takes 
assets  in  the  form  of  money  from  a  personal 
representative,  and  in  popular  usage  is  more 
often  used  as  meaning  "child"  than  "dis- 
tributee." Prior  to  the  enactment  of  the 
statute  in  question,  our  legislature  had  given 
the  widow  and  minor  child  of  one  killed  in  a 
duel  a  right  of  action  against  the  surviving 
principal  and  all  the  promoters  of  it,  with 
the  right  to  also  recover  punitive  damages. 
Then  came  the  act  of  1854  as  to  a  killing  by 
ne>.'Iigence;  and  in  1866  the  legislature  en- 
acted a  law  by  which  "the  widow  and  minor 
children"  of  one  killed  by  the  careless,  wan- 
ton, or  malicious  use  of  fire-arms  were  given 
a  right  of  action  against  the  offender  for 
reparation  of  the  injury,  with  the  right  to 
the  jury  to  give  punitive  damages.  All  of 
these  statutes  were  incorporated  into  our 
Qeneral  Statutes,  which  were  designed  to 
constitute  a  general  system  of  law,  and,  be- 
ing in  pari  materia,  should  be  construed 
alike,  unless  the  language  used  forbids  it'. 
There  is  no  good  reason  why  the  benetit  of 
the  recovery  in  the  one  case  should  be  con- 
fined to  the  widow  and  children,  and  in  the 
other  reach  to  the  remotest  relative,  who  was 
in  no  way  dependent  upon  the  deceased,  and 
who  suffered  no  loss  by  his  death.  It  follows 
that,  as  the  deceased  left  no  widow  or  child, 
this  action  cannot  be  maintained  under  the 
third  section  of  the  statute  under  considera- 
tion; and  as  the  appellee,  as  father,  had  no 
right  to  sue  under  the  first  section  of  it  any 
more  than  under  the  third  section,  the  de- 
murrer to  the  petition  should  have  been  sus- 
tained, and  the  action  dismissed.  It  is  so 
ordered,  and  judgment  reversed. 


Duitsr  et  al.  «.  Amtx  •(  aL 
(Court  of  Appeals  of  Kentudcy.  June  12, 1890.) 
JUDOMBNT — Res  Adjcdioata. 
A  Judgment  in  an  action  broueht  against  s 
husband  to  settle  a  boundary  line  of  land  owned 
by  hit  wife,  in  which  action  the  wife  did  not  ap- 
pear, and  to  which  she  was  not  made  a  party,  will 
not  divest  her  title  to  any  part  of  the  land,  though 
the  judgment  purports  to  be  rendered  against  both 
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berself  and  husband;  nor  will  such  judgment  bar 
another  action,  involving  the  same  question, 
brought  by  the  wife  against  the  plaintiffs  in  the 
former  action. 

Appeal  from  circuit  court,  Morgan  county. 

"Not  to  be  officially  reported." 

Action  by  Ciirollne  Amyx  and  others 
against  Lula  M.  Durst  and  others  to  enjoin  the 
execution  of  a  writ  of  possession  awarded  to 
defendants  by  a  judgment  in  another  action. 
Before  August  1,  1878,  one  J.  W.  Hazelrigg 
had  sold  by  executory  contract  to  A.  J. 
Amyx,  husband  of  Caroline,  two  adjoining 
tracts  of  land,  one  known  as  the  "Kendall" 
and  the  other  as  tlie  "Morgan"  tract.  Being 
unable  to  pay  the  purchase  money  due  for 
the  land,  Amyx,  on  August  1,  1878,  sold  the 
Kendall  tract  to  one  Ambrose  Allen,  the  fa- 
ther of  defendant  Lnia  M.  Durst;  Allen  ex- 
ecuting his  note  to  the  personal  representa- 
tives of  Hazelrigg  in  lieu  of  Amyx's  notes, 
they  agreeing  to  convey  the  Kendall  tract  to 
him  on  the  payment  of  the  notes.  On  the 
same  day,  Allen  transferred  to  his  daughter, 
the  defendant  Lula  M.  Durst,  the  l)enetit'of 
his  purchase  from  Amyx  of  the  Kendall  tract. 
By  a  deed  bearing  date  the  same  day, — Au- 
gust 1,  1878, — the  peraonal  representives  of 
Hazelrigg  executed  a  deed  of  the  Morgan 
tract  to  Caroline  Amyx  and  Aiigeline  Whitt, 
wife  of  J.  W.  Whitt.  Some  dispute  having 
arisen  as  to  the  boundary  between  the  Mor- 
gan  and  Kendall  tracts,  Lula  M.  Durst,  on 
October  28,  1879,  brought  an  action  against 
A.  J.  Amyx  and  J.  W.  Whitt.  who  then  with 
their  families  resided  on  the  Morgan  tract, 
for  a  settlement  of  the  line.  Neither  Caro- 
line Amyx  nor  Angeline  Whitt  were  made 
parties  to  that  action,  nor  were  they  served 
with  summons,  nor  did  they  ever  appear 
therein.  The  court  adjudged  the  boundary 
line  to  be  as  claimed  by  Lula  M.  Durst,  and 
rendered  judgment  against  A.  J.  Amyx, 
Caroline  Amyx,  J.  W.  Whitt,  and  Angeline 
Whitt.  Lula  M.  Durst  then  sued  out  a  writ 
of  possession,  and  this  action  was  brought  to 
enjoin  its  execution.  The  court  granted  the 
injunction  as  prayed  for  by  plaintifFs,  and 
defendants  appeal. 

John  T.  Hazelrigg,  for  appellants.  Orear 
dt  Sigstaff,  for  appellees. 

Pryor,  J.  Upon  the  facts  of  this  record, 
tlie  injunction  was  pru|)erly  perpetuated,  be- 
cause the  facts  show  that  the  land  of  which 
the  female  plaintiffs  are  about  to  be  evicted 
belongs  to  them,  and  not  to  their  husbands. 
The  former  action,  although  litigated,  deter- 
mined no  right  affecting  these  married 
women.  They  were  not  parties  to  the  action, 
or  before  the  conrt  by  a  summons  or  by  an 
answer;  and  the  mere  fact  tliat  a  judgment 
was  rendered  against  them  divested  tliem  of 
no  right  or  title  to  the  land.  The  former  ac- 
tion, therefore,  in  vi-hlch  the  husbands  were 
parties,  cannot  be  pleaded  in  bar  of  the  pres- 
ent suit.  By  agreement  between  the  owners 
and  occupants  of  the  several  tracts  of  land, 
the  divisiim  line  as  contended  for  by  the  ap- 
pellees is  the  true  boundary,  and  iu  fact  it  is. 


The  line  was  shown  to  Allen,  the  father  of 
the  appellant  and  vendee,  as  the  line  that  di- 
vided the  two  tracts.  There  is  no  evidence  to 
the  contrary.  The  land  was  bought  and  paid 
for  to  this  line.  It  appeared  from  the  old 
suit  that  this  land  belonged  to  the  female  ap- 
pellees, and  still  they  were  not  made  parlies; 
and  we  perceive,  therefore,  no  reason  for  hold- 
ing that  there  is  a  bar  to  the  recovery  by  re»> 
son  of  the  judgment  In  that  case.  The  judg- 
ment below  is  therefore  affirmed. 


State  «o  ra.  9.  Du  Boss. 
(.Supreme  Court  of  Tennegsee.    May  10, 1890.) 

dobliko— •dlspbanoaise-vtext — cjoxstitutiovai, 

Law. 

Under  Const  Tenn.  art  9,  f  8,  which  pro- 
vides that  any  person  who  shall  fight  a  duel,  or  be 
an  aider  and  abettor  in  fighting  a  duel,  shall  be  de- 
prived of  the  xi^ht  to  hold  olBce,  and  sh^  be  pna- 
ished  as  the  legislature  may  prescribe,  a  citizen  of 
Tennessee  is  not  disqualified  from  holding  oflloe 
by  the  fact  tbat  be  acted  as  second  In  a  duel  fonght 
in  Arlcanaas  between  two  citizens  of  TennessecL 
where  it  is  not  shown  that  be  did  any  act  in  regard 
to  the  duel,  or  even  knew  that  it  was  impenmng, 
while  be  was  in  the  state  of  Tennessee. 

Appeal  from  chancery  conrt,  Shelby  conn- 
ty;  B.  M.  Estes,  Chancellor. 

L.  Lehman,  for  appellant.  J.  H.  if  alone. 
B.  Craft,  W.  M.  Randolph  Smith,  Mr.  Col- 
lin, and  Heitkell  d  HeUikell,  for  appellee. 

TuRMET,  C.  J.  The  bill  charges  that  de> 
fendant  was  elected  judge  of  the  criminal 
court  of  Shelby  county  on  the  5th  day  of 
August,  1886,  and  was  commissioned  by  the 
governor,  took  the  prescribed  oath,  and  en- 
tered upon  the  discbarKc  of  the  duties  of  the 
office.  "That  said  Du  Bose  was  engaged 
while  he  was  a  citizen  of  the  state  of  Ten- 
nessee as  a  second  in  a  duel,  since  the  adop- 
tion of  the  consUtntiun  of  1835  and  1870. 
That  in  the  month  of  June,  1870.  a  dispute 
arose  between  James  Brizzolari  and  George 
li.  Fhelan.  who  were  both  then  citizens  of 
Shelby  county,  Tenn.,  and  which  resulted  in 
hostile  communications  between  them,  from 
which,  after  one  had  challenged  the  other  in 
writing,  a  duel  resulted,  which  was  fought 
in  the  state  of  Arkansas,  in  Crittenden  coun- 
ty, a  short  distance  south  of  the  city  of  Mem- 
phis. That  said  duel  was  fought  on  the 
evening  of  28th  June,  1870.  That  when 
said  duel  was  fought  said  J.  J.  Du  Bose  was 
present,  and  not  only  aided  and  abetted  the 
same  by  giving  encouragement  thereto  by  his 
presence,  but  In  said  duel  appeared  and  acted 
as  the  second  of  said  James  Brizzolari." 
There  is  no  charge  that  he  aided,  abetted,  or 
encouraged  the  combatants  in  this  state,  nor 
that  he  acted  as  second,  or  carried  a  challenge 
in  this  stiite.  There  is  not  so  much  as  an 
intimation  tliatheknew  of  or  suspected,  while 
in  the  state,  a  challenge  or  intended  chal- 
lenge. So  far  as  the  bill  discloses,  (and  we 
must  be  governed  by  that,)  his  first  knowl- 
edge of  hostility  between  the  combatants  was 
acquired  on  the  battle-Qeld,  in  a  sister  state. 
The  prayer  of  the  bill  is  that  said  Du  Bose  be 
ad  j  udged  not  entitled  to  fill  or  hold  said  office  of 
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]adge;that  it  be  adjudged  tbatbehas  held  and 
now  holds  said  office  unlawfully;  that  ho  has 
usurped,  and  is  now  usurping;  unlawfully 
the  office;  that  he  be  removed  from  the  same, 
and  enjoined  from  exercising  any  of  the 
powers  or  receiving  tbe  profits  connected 
therewith,"  etc. 

The  complaint  made  and  relief  sought  are 
based  on  section  3,  art.  9,  of  the  constitution 
of  the  state,  in  tbo words:  "Any  person  who 
shall,  after  the  adoption  of  this  constitution, 
fight  a  duel,  or  knowingly  be  the  bearer  of  a 
challenge  to  fight  a  duel,  or  send  or  accept  a 
cliallenge  for  that  purpose,  or  bean  aider  and 
abettor  in  fighting  a  duel,  shall  be  deprived 
of  ttie  right  to  hold  any  office  of  honor  or 
profit  in  this  state,  and  shall  be  punished 
otherwise  in  such  manner  as  the  legislature 
may  prescribe. "  And  on  sections  4146,  4161, 
Mill  &  V.  Code,  which  provide:  "Sec.  4146. 
An  action  lies  under  the  provisions  of  this 
chapter  in  tbe  name  of  the  state  against  the 
person  or  corporation  offending  in  the  fol- 
lowing cases:  (1)  Whenever  any  persen  un- 
lawfully holds  or  exercises  any  public  office 
or  franchise  within  ttiis  state,  or  any  office 
in  any  corporation  created  bv  the  laws  of  this 
state. »  "Sec.  4161.  When  a  defendant,  wheth- 
er a  natural  person  or  a  -corporation,  is  ad- 
judged guilty  of  usurping,  unlawfully  hold- 
ing, or  exercising  any  office  or  franchise, 
judgment  shall  be  rendered  that  such  defend- 
ant be  excluded  from  the  office  or  franchise, 
and  that  he  pay  the  costs."  Returning  to 
tbe  clause  of  the  constitntion,  and  admitting 
the  allegations  of  the  bill  to  be  true,  is  the 
ddTendant  obnoxious  to  the  charge  of  its  vio- 
lation? We  thin  It  not.  He  did  not  bear, 
send,  or  accept  a  challenge  in  the  state.  He 
did  not  aid  or  abet  in  fighting  a  duel  in  the 
state.  He  had  nothing  whatever  to  do  with 
a  duel,  its  preparations,  or  ceremonials,  in 
tbe  state;  and,  from  the  charges,  we  may  le- 
gitimately infer  that  he  came  to  all  the  knowl- 
edge he  ever  had  of  a  contemplated  duel  in 
the  field  in  the  state  of  Arkansas.  Tbe  con- 
vention ordaining  and  the  people  adopting 
the  constitution  must  be  presumed  to  have 
intended  to  regulate  and  govern  the  conduct 
of  those  within  the  state.  If  there  were  any 
donbt  of  such  purpose  and  intention,  that 
doubt  is  removed  by  tbe  closing  paragraph  of 
tbe  article  cited,  to-wit,  "and  shall  be  pun- 
ished otherwise  in  such  manner  as  the  leg- 
islature may  prescrilie. "  Of  course,  the  con- 
vention did  not  undertake  to  clothe  the  leg- 
islature with  authority  to  punish  for  an  of- 
fense committed  in  a  sister  state  or  a  foreign 
land.  Construing  tbe  article  as  a  whole,  we 
conclude  tbe  offense  specified  is  limited  by 
tbe  delegation  of  authority  to  punish.  Each 
state  necessarily  has  the  exclusive  jurisdic- 
tion to  try  and  punish  offenders  within  its 
territory.  To  fight  a  duel,  to  aid  and  abet 
in  one,  to  give  or  bear  a  challenge  in  Ar- 
kansas is  no  offense  against  the  laws  of  Ten- 
nessee. Of  course,  any  of  tliese  acts  inau- 
gurated and  participated  in  in  the  state  to  be 
consummated  in  another  is  a  violation  of  our 
V.138.w.no.20— 69 


constitution  ftnd  laws,  snd  the  person  so  vio- 
lating is  amenable  thereto.  For  the  reasons 
given  the  decree  of  the  chancellor  dismissing 
tbe  bill  is  correct,  and  will  be  affirmed. 

Vaughn  v.  Vaughn  et  oZ. 
(Supreme  Court  of  Tennessee.    May  8, 180a) 
HownraAD— Ekblihentb. 
trnder  Code  Tenn.  (KlU  &  V.)  M  8948, 2044, 
and  section  8350,  which  Klve  a  widow  both  home- 
stead and  dower  in  her  husband's  land,  both  e»- 
tates  to  be  assigned  in  the  same  manner  and  by  the 
same  commissioners,  a  widow  is  entitled  to  the 
crops  erowing  at  tbe  time  of  her  husband's  death 
on  the  land  assigned  to  her  as  homestead,  jnst  as 
she  is  under  the  common  law  in  the  land  aMigned 
to  her  as  dower. 

Error  to  drcnlt  court,  Tipton  county; 
Tbohas  J.  FuFFiN,  Judge. 

Stmonton  &  Young,  for  plaintiff  in  error. 
Baptist  <t  Boats,  for  defendants  in  error. 

Caldwell,  J.  In  August.  1885,  B.  A. 
Vaughn  died  intestate  in  Tipton  county, 
Tenn.,  leaving  his  widow,  Sallie  L.  Vaughn, 
but  no  children,  him  surviving.  He  owned 
90  acres  of  land  in  that  county,  which,  under 
decree  of  the  county  court,  was,  in  Septem- 
ber following,  assigned  to  her  as  homestead. 
Crops  of  com  and  cotton  were  growing  upon 
this  land  when  it  was  so  allotted  to  the  widow 
and  when  her  husband  died.  Assuming  that 
tbe  crops  passed  to  her  with  tbe  land,  she 
finished  their  cultivation,  and,  when  they  had 
matured,  gathered  and  appropriated  them  as 
her  individual  property.  She  took  out  letters 
of  administration  on  her  husband's  estate, 
and  in  due  season  made  her  report  and  settle- 
ment to  the  county  court.  In  that  report 
and  settlement  no  notice  of  the  crops  was 
taken,  and  no  charge  was  made  against  her 
for  them. 

The  present  proceeding  (so  far  as  its  pur- 
pose need  be  stated  in  this  opinion)  is  insti- 
tuted by  certain  heirs  and  creditors  of  the  de- 
ceased to  charge  her  as  administratrix  with 
the  value  of  the  said  crops,  less  her  lawful 
exemptions  in  the  same  as  a  part  of  his  es- 
tate. His  honor,  the  circuit  judge,  was  of 
opinion  and  adjudged  that  the  crops  were  as- 
sets of  the  decedent's  estate,  and  that  they 
should  be  accounted  for  as  such  by  the  ad- 
ministratrix, after  the  retention  by  her  of  so 
much  thereof  as  is  exempt  by  law  to  widows 
of  deceased  persons.  From  this  judgment 
tbe  administratrix  has  appealed  in  error. 

The  question  thus  presented  for  determ!na> 
tion  is  whether  a  widow,  to  whom  a  homestead 
has  been  assigned,  is  entitled  to  the  crops 
growing  upon  the  land  at  the  husband's 
deatli,  and  when  tbe  assignment  of  home- 
stead is  made.  It  is  an  entirely  new  question 
in  this  state,  and,  so  far  as  we  are  advised, 
has  never  arisen  in  any  of  the  states  of  the 
Union .  Such  right  or  estate  as  that  of  home- 
stead was  not  known  to  the  common  law; 
consequently  we  cannot  hope  there  to  find  a 
solution  of  the  inquiry,  unless  it  be  through 
tbe  application  of  some  general  principle,  or 
by  some  obvious  analogy.    By  tbe  common 
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law,  as  applied  in  this  country,  growing  crops, 
when/r«ctMs  indusMalea, — the  product  of 
annual  planting, — are  personal  property,  and 
as  such  are  subject  to  sale  by  execution  or  by 
private  agreement,  without  passing  any  in- 
terest ill  the  land  upon  which  they  are  being 
produced.  1  Benj.  Sales,  (£d.  1883,)  SS  120, 
127,  inclusive;  Carson  v.  Browder,  2  Lea, 
701;  Edwards  v.  Thompson,  85  Tenn.  721, 4S. 
W.  Rep.  913.  If  the  ow  ner  of  the  land  die  in- 
testate, such  growing  crops  go  to  his  personal 
representatives  rather  than  to  his  heir.  1 
Willian^son,  Ex'rs,  (4th  Amer.  Ed.)  599; 
Shofner  v.  Shofner,  5  Sneed,  95.  Neverthe- 
less,  they  are  so  appurtenant  to  the  land,  and 
so  partake  of  the  nature  of  realty,  that,  if  he 
die  testate,  they  will  pass  with  the  land  to 
the  devisee,  unless  a  contrary  intention  be 
manifested  in  the  will.  Id.  So,  if  there  be 
a  sale  of  the  land,  whether  private  or  judicial, 
the  conveyance  passing  the  title  to  the  soil 
carries  with  it  the  growing  crops,  if  they  be 
not  specially  reserved  or  excepted.  4  Kent, 
Comm.  (9th  Ed  )  549;  Pickens  v.  Reed.  1 
Swan,  80:  1  Williams,  Ex'rs,  599.  It  is 
equally  well-settled  that  the  dowress  is  en- 
titled to  the  emblements  as  against  both  the 
personal  representative  and  the  heir.  Her 
right  relates  to  the  time  of  her  husband's 
deuth,  and  when  dower  is  assigned  the  grow- 
ing crops  pass  with  the  soQ,  as  appertaining 
to  it,  and  become  her  absolute  propertv.  1 
Washb.  Real  Prop.  ifSd  Ed.)  p.  196,  §  i25:  1 
Williams,  Ex'rs,  599,  602;  5  Amer.  &  Eng. 
Enc.  Law,  908;  4  Kent,  Ck)mm.  70. 

The  analogy  between  the  estate  of  dower 
and  the  widow's  right  of  homestead  is  very 
close.  While  differing  widely  in  some  im- 
portant particnlars,  they  are  practically  the 
same  in  many  others.  Each  is  created  by  the 
act  of  the  law,  and  alike  they  are  humane 
provisions,  intended  for  the  sure  and  compe- 
tent support  of  the  widow.  Both  become 
complete  the  moment  the  husband  dies,  and 
are  subsequently  assigned  as  a  matter  of  legal 
right.  Neither  can  be  defeated  or  diminished, 
impaired  or  invaded,  by  the  heir,  the  personal 
representative,  or  the  creditor  of  the  de- 
ceased husband;  but  each  insures  to  the 
widow  the  full  and  uninterrupted  use,  enjoy- 
ment,  and  control  of  the  land  for  life.  In 
this  state  the  widow  is  entitled  to  both  home- 
stead and  dower,  and  by  the  terms  of  the 
statute  both  are  to  be  "assigned  and  set  apart 
in  the  same  manner"  and  by  "the  same  com- 
missioners," the  homestead  first,  and  then 
the  dower,  out  of  the  residue  of  the  lands  tie- 
longing  to  the  hasband.  Code  (Mill  A  V.) 
2943,  2944,  3250.  The  similarity  in  the  nat- 
ure and  the  object  of  the  two  rights  is  so 
great  that  the  established  rule  with  respect  to 
emblements  in  the  one  case,  resting  upon 
sound  reason  as  it  does,  should  be  adopted  in 
the  other  case.  The  assignment  of  dower 
carries  the  growing  crops  with  the  land,  as 
we  have  seen,  and  for  the  same  reason  they 
should  follow  the  allotment  of  homestead. 
Let  the  judgment  below  be  reversed,  and  en- 
ter judgment  liere  for  appellant. 


CmzBNs'  Ins.  Co.  v.  Atebs. 

(Supreme  Court  of  Tennessee.    May  8,  1890.) 

VoM  Iirscx^itoB— CoNSTBDonoii  op  Pouct. 
An  tnsuranoe  policy  contained  the  clsase. 
"this  policy,  being  fortl,000,  covers  pro  rata  on 
each  01  the  foUowing  amonnu, "  followed  by  a  list 
of  the  wrticle*  insnred,  with  tbe  sum  for  which 
esoh  was  insnred.  aggreKating  $3,610.  There  was 
no  other  Insivanoe  on  the  property.  Relet,  that 
the  policy  insured  each  article  separately  for  l(XKt- 
8510  of  the  sum  named  for  it  in  the  list. 

Error  to  circuit  court,  Shelby  connty^;  L. 
H.  EsTES.  Judge. 

Potten  &  Fasten,  for  plaintiff  in  error. 
O.  W.  Heiskell,  for  defendant  in  error. 

FOLKES,  J.  This  was  a  suit  by  Ajrers 
against  the  Insurance  company  to  recover  for 
a  total  loss,  the  full  sum  of  tl,000  named  in 
the  policy,  npon  gin-house,  machinery,  etc 
There  was  verdict  and  judgment  for  Ayers 
for  the  total  amount  of  the  insurance.  Mt>- 
tion  for  new  trial  having  l>een  made  and 
overruled,  the  company  tias  appealed  in  er- 
ror. 

The  error  assigned  is  in  tbe  charge  of  tbe 
court,  wherein  the  following  language  was 
used,  to- wit:  "Thecourt  cliai-gesyou  that  it 
is  his  duty  to  construe  this  policy  of  insur- 
ance, and  it  charges  yon  that  tbe  policy  in- 
sured this  plaintiff  for  one  thousand  dollars; 
and  if  you  And  from  the  evidence  that  }  of 
the  value  of  the  loss  under  this  policy  amoant- 
ed  to  more  than  $1,000,  your  verdict  should 
be  for  Uie  full  amount  of  the  policy.  If  yoa 
should  iind  otherwise  as  to  value,  you  should 
make  the  calculation ,  and  allow  on  a  pro  rata 
of  tbe  amount."  To  determine  whether  tbe 
construction  placed  by  the  court  upon  the 
policy  of  insurance  be  correct  or  not,  we  most 
examine  tbe  policy  itself.  The  policy  reads 
as  follows: 

"In  oonsiderstion  of  sixty-seven  and  50-100 
dollars,  and  of  the  agreements  and  conditions 
herein  contained,  the  Citizens'  Insurance 
Company  does  insure  E.  M.  Ayers  to  tbe 
amount  of  one  thousand  dollars.  This  poli- 
cy, being  fur  (1,000.00,  covers  pro  rata  each 
of  the  following  amounts: 

Bun  Insured. 
On  steam-power,   two-story   gin-house, 
built  of  cypress,  and  covered  with  cy- 
press boaraa.  •   800  00 

On  two  gln^tanda,  of  80  aaws,  $10a00^ 
fbeiDg  taOO.OO  on  each;)  on  two  con- 
densers, tlOO.OO,  being  $5aOO  on  each..       BOO  00 
On  two  feeders  and  breakers,  tlOO.OO,  (be- 
ing tsaoo  on  each). 100  00 

On  engine  and  boiler,  $600.00:  on  preea, 

$800.00 800  00 

On  running  gear  and  appurtenances,  ia- 

dnding  belting 100  00 

On  cotton  seed  therein,  $1GO.OO:  on  grist- 

miU  attached,  $185.00 8SS  00 

On  assured  cotton,  ginned  and  nnginned, 

paclred  and  unpacked,  in  said  gin-house  '^— 
On  cotton  held  in  trust  or  on  commission, 

for  which  assured  may  be  Uable,thereia  800  00 
On  saw-mill  attached 875  00 

$8,610  00 
" — AH  located  on  plantation,"  eto. 

Tbe  policy  contained  what  is  known  in  in- 
surance business  as  tbe  "country,  or  three- 
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fonrthsdause,"  wherein  it  is  stipulated  "that, 
in  case  of  any  loss  or  damage  under  this  pol- 
icy, this  company  shall  be  liable  only  for 
three-fourths  of  said  loss,  not  exceeding  the 
Bum  herein  insured,  the  other  one-fourth  to 
t)e  borne  by  the  insured ;  and,  in  case  of  other 
insurance  permitted,  this  company  to  be  li»- 
-ble  only  for  its  proportion  of  three-fourths  of 
such  loss  or  damage.  •  •  *  The  amount 
of  loss  or  damage  to  be  estimated  at  the  act- 
ual cash  value  of  the  property  at  the  time  of 
the  Are,  which  loss  or  damage  shall  in  no 
case  exceed  what  it  would  then  cost  to  repair 
«r  replace  the  same,  deducting  therefrom  a 
suitable  amount  for  any  depreciation  of  such 
property." 

The  record  shows  that  the  assured  had  made 
application  for  (3,510  of  insurance  upon  prop- 
erty valued  by  him  at  85.600,  the  (8,510  to 
be  distributed  upon  each  item  forthe  amount 
therein  stated,  as  indicated  In  the  items  and 
amounts  we  have  already  copied  above.  The 
application  was  not  addressed  to  this  com- 
pany, but  to  a  different  company;  and,  as 
shown  by  Mr.  Ayers'  testimony,  was  sent  to 
Murphy  &  Murphy,  insurance  agents  at 
Memphis,  to  be  placed.  For  some  reason,  not 
explained  in  the  record,  the  agents  were  able 
to  obtain  but  one  policy, — the  one  sued  on. 
The  fact  ttiat  other  insurance  was  sought  by 
the  assured,  and  not  obtained,  does  not  affect 
the  liability  of  this  company  one  way  or  the 
other.  There  is  nothing  in  the  policy  sued 
on  concerning  other  insurance,  except  that, 
if  any  be  obtained.  It  is  to  contribute  to  the 
loss,  in  proportion  to  its  amount.  The  proof 
is  conflicting  as  to  the  cash  value  of  the  prop- 
erty at  the  time  of  the  loss.  It  is  shown  to 
have  been  a  total  loss,  except  as  to  the  engine 
and  boiler.  The  adjuster  for  the  company 
presented  a  carefully  prepared,  tabulated 
statement  of  his  estimate  of  such  value  as 
applied  to  each  item  enumerated  in  the  policy, 
wherein  he  placed  the  actual  loss,  after  de- 
ducting depreciation,  and  after  deducting  the 
one-fourth  to  be  borne  by  the  assured  under 
the  terms  of  the  policy,  at  SI  ,793.43.  Apply- 
ing to  this  valuation  the  interpretation  by  the 
company  upon  the  pro  rata  clause  or  stipu- 
lation in  the  policy,  he  figured  the  total  of  as- 
flured's  right  to  recover  at  (510.42.  The  as- 
sured, on  the  contrary,  undertook  to  estnh- 
lish,  and  his  proof  tends  to  show,  that  his 
loss  has  exceeded  the  full  amount  of  the  pol- 
icy, upon  any  construction  thereof,  where- 
upon he  insists  that,  even  if  the  company's 
construction  of  the  policy  be  correct,  the  ver- 
dict should  stand  as  representing  a  proper  re- 
sult, even  if  the  charge  were  eirroneous.  This 
would  be  so  If  there  was  no  proof  in  the  rec- 
ord otherthan  that  furnished  by  the  assured; 
and  the  error  of  the  court,  if  it  be  an  error, 
might  be  said  to  be  immaterial.  But,  as  we 
have  already  shown,  the  proof  offered  by  the 
company  reduces  the  loss  to  such  a  figure 
that,  if  its  construction  of  the  policy  be  cor- 
rect, the  total  amount  is  largely  less  than  tlie 
face  of  the  policy.  Upon  this  conflict  in  the 
proof  the  company  Is  entitled  to  go  before  the 


jury  tinder  a  proper  charge.   This  renders  it 
necessary  for  us  to  construe  this  policy. 

It  is  elementary  that,  if  there  be  any  am- 
biguity in  the  policy,  it  will  be  resolved 
against  the  company  issuing  it,  and  will  be 
so  construed  as  to  give  to  the  assured  that 
which  is  the  sole  object  of  insurance,  so  far 
as  the  assured  is  concerned,  to-wit,  indem- 
nity. But  is  there  any  ambiguity  about  this 
policy?  We  think  not.  Its  language  is  ex- 
plicit: "This  policy,  being  for  $1,000,  covers 
pro  rata  on  each  of  the  following  amounts," 
etc.;  then  follows,  as  we  have  seen,  acarefully 
prepared  statement  of  each  item,  witli  the 
sum  insured  thereon,  upon,  and  among  which 
the  SI, 000  is  to  l>e  prorated.  The  meaning 
and  intention  of  the  parties  seems  to  us  per- 
fectly clear.  ^  is  that  the  sum  of  (1,000  is  to 
be  distributed  upon  each  item  nameil,  with 
reference  to  the  insurable  value  placed  there- 
on, in  proportion  that  the  (1 ,000  of  total  insur- 
ance bears  to  the  (3,510  of  aggregate  value; 
that  is,  1000-3510.  To  figure  it  out  exactly 
iipon  each  of  the  items,  ^t  would  be  as  fol- 
lows: 

Sum  in  Policy.  Pro  Rata. 

Oln-boase «  800  00    •  937  9a 

Oln-Btaod 500  00        143  45 

Feeders 100  00  88  49 

Engine  and  boiler 600  00        170  94 

PreM SOO  00         66  93 

Rnnninggesr 100  00         28  49 

Cotton-seed 150  00  42  73 

GriBt-mill 185  00  68  71 

Cotton 600  OO        142  4S 

Saw-mill 876  00        106  84 

18,610  00    11,000  00 

To  hold  otherwise  would  be  to  ignore  alto- 
gether the  special  provision  as  to  pro  rata. 
While  we  are  authorized  to  construe  the  pol- 
icy, we  are  not  at  liberty  to  strike  out  abso- 
lutely a  carefully  inserted  and  detailed  pro- 
vision thereof.  To  construe  it  at  all  is  to 
reach  the  conclusion  that  we  have  announced. 
We  know  of  no  other  construction  that  can 
be  given  to  the  pro  rata  provision,  where 
there  is  no  other  insurance  to  which  the 
words  can  apply.  The  instruction  as  given 
by  the  learned  trial  judge  would  make  the 
company  liable  for  the  full  amount  of  the 
policy  had  there  been  no  injury  whatever  to 
half  of  the  articles  insured,  provided  the  ac- 
tual loss  on  the  half  destroyed  equaled  (1,000 
in  value,  thus  ignoring  tlie  fact  that  the  pol- 
icy does  not  contemplate  a  (1,000  risk  on 
(3,510  of  gross  value,  but  a  risk  upon  each 
of  a  number  of  enumerated  articles;  the 
amount  of  the  policy  to  be  pro  rata  upon  each 
article,  in  the  ratio  already  given.  While  it 
may  be  that  a  new  trial  will  result  in  a  ver- 
dict for  the  full  amount  of  the  policy,  it  is 
none  tl)e  less  our  duty  to  reverse  and  remand 
where  the  proof  is  conflicting  as  to  the  actual 
loss  upon  each  of  the  articles  insured.  This 
is  not  a  case  where  the  failure  to  ask  further 
instructions  will  defeat  the  right  to  new 
trial.  It  is  not  a  case  of  meager  instructions, 
correct  as  far  as  they  go,  but  is  a  positive 
misconstruction  of  the  contract  sued  on.  No 
question    is    made   oii^^Jj^C three-fourths 
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elause,"  and  it  has.  therefore,  not  been  con- 
sidered. Let  the  judgment  be  reversed,  and 
tiew  trial  awarded. 


St.  Louis,  A.  &  T.  Bt.  Co.  e.  Hoovkr. 

(Supreme  Court  ctf  A.rkan»a$.    Jane  14, 1B90.) 

PRRiaiPAL  jlSD  Asbnt— Implibo  Autbobitt  07 

AOBNTS. 

1.  A  phyBician  employed  by  the  conduotor  of  a 
train,  after  communicating  with  the  eeneral  mao- 
ager,  to  attend  a  penon  injnred  on  the  road,  can- 
not reoover  compensation  for  hla  services  from  the 
railway  company,  In  the  absence  of  proof  that  the 
oondaotor  was  authorized  to  employ  aim. 

2.  Nor  has  the  attorney  for  the  company  any 
authority  to  employ  a  physician  on  its  behalf. 

Appeal  from  circuit  court,  C!olumbia  coun- 
ty; 0.  W.  Smith,  Judge. 

Suit  in  the  Columbia  circuit  court  for  S22S 
for  services  rendered  as  a  physician  and  sur- 
geon, and  for  board  of  one  James  McOregor, 
at  the  request  of  defendant,  through  and  by 
one  Keith,  who  was  conductor  and  agent  of 
the  company,  and  Col.  Ben  Johnson  and  P. 
H.  H.,  agents  of  the  company,  in  October, 
1886. 

Montgomery  dk  Moore  and  Sam  W.  Wett, 
tor  appellant.  H.  P.  Smeadham  and  Atkln- 
ton  &  England,  for  appellee. 

Hehinqwat,  J.  Neither  a  conductor,  sta- 
tion agent,  nor  solicitor  of  a  railway  com- 
pany is  authorized,  in  ordinary  cases,  to  con- 
tract for  surgical  attendance  upon  a  passen- 
ger or  employe  injured  in  operating  the  trains 
at  the  railway  company,  so  as  to  bind  the 
company.  Bailroad  Co.  v.  Bodrigues.  47  Hi. 
188;  Tucker  v.  Bailroad  Co.,  64  Mo.  177; 
Brown  t.  Bailroad  Co.,  67  Mo.  122;  Bailroad 
Co.  ▼.  Beisner,  18  Kan.  458;  Cooper  v.  Bail- 
road Co.,  6  Hun,  276 :  Bail  way  Co.  t.  McVay, 
98  Ind.  891 ;  Cox  v.  Hallway  Co.,  8  Exch.  268. 
It  has  been  held  that,  where  such  injury  is 
done  at  a  point  distant  from  the  chief  offices 
of  the  company,  and  there  is  urgent  necessi- 
ty for  the  employment  of  a  surgeon  to  ren- 
der professional  services  to  an  injured  em- 
ploye, the  conductor,  if  he  is  the  highest 
agent  of  the  company  on  the  ground,  has  ao- 
thority  to  bind  the  corporation  by  the  em- 
ployment of  a  surgeon  to  render  the  services 
required  by  the  eraergrncy.  Bailway  Co.  v. 
McMurray,  98  Ind.  858.  The  authority  ex- 
isting in  such  cases  is  exceptional.  It  grows 
out  of  tlie  present  emergency,  and  the  ab- 
sence, and  consequent  inability  to  act,  of  the 
railway's  managing  agent;  its  existence  can- 
not extend  beyond  the  causes  from  which  it 
sprang.  This  exception  states  the  law  moat 
favorably  for  the  appellee,  and  we  do  not 
hold  that  it  does  not  state  it  too  favorably; 
but,  conceding  it  to  be  correct,  his  cause  must 
fail.  Neither  of  the  subordinate  agents  en- 
gaged the  appellee  to  attend  the  injured  par- 
ty during  the  emergency,  if  there  was  one. 
The  conductor  notiUed  the  appellee  that  he 
could  not  bind  the  company  for  such  services 
without  instructions.  He  communicated 
with  the  general  agent,  and  after  such  com- 
munication, if  at  idl,  engaged  the  appellee. 


After  the  general  agent  was  advised  of  the 
injury,  and  put  himself  in  commnnication 
with  the  conductor  on  the  subject,  the  emer- 
gency, which  alone  eould  have  given  the  con- 
ductor implied  authority,  terminated,  and  bis 
right  to  act  in  the  matter  thereafter  must 
have  been  acquired  by  express  authorization. 
The  evidence  shows  that  the  conductor,  aft- 
er receipt  of  a  telegram  from  the  railway's 
manager,  engaged  the  appellee  to  perform 
surgical  services.  What  the  contents  of  the 
telegram  was  does  not  appear,  and  hence  the 
evidenoe  fails  to  prove  that  the  employment 
was  authorized.  No  assistance  is  to  be  had 
in  the  alleged  employment  by  the  attorney, 
for  it  is  said  to  have  been  made  the  next  day, 
and  he  is  not  shown  to  have  been  authorized 
to  make  it.  In  this  respect  there  is  no  evi- 
dence to  support  the  verdict.  It  is  not  shown 
that  after  the  alleged  employment,  and  dur- 
ing the  services,  any  general  agent  of  the 
company  knew  of  it,  or  that  appellee  was 
rendering  service  for  which  he  would  look  to 
the  company;  there  was  no  ratiBcation  of  the 
contract.  The  employment  of  a  surgeon  to 
render  professional  service  would  not  bind 
the  employer  to  repay  sums  advanced  by  the 
surgeon  for  board  of  the  patient.  The  ^tter 
liability  is  not  included  in,  nor  to  be  implied 
from,  the  contract  for  the  former.  Msyber- 
ry  V.  Bailway  Co.,  75  Mo.  492.  For  the  er- 
ror indicated  the  judgment  will  be  reversed. 


G^E 


:eron  et  al.  «.  YANDsoBirF. 
(Supreme  Court  qf  Arkansaa.   Jane  li,  1890..) 

Pbksomai.  Injuries  —  NESLienroa  —  EvroxMOB — 
Meabuxb  of  Daxaaes. 

1.  Contractors  employed  in  constmotlng  a  rail- 
road cannot  claim  the  right  of  way  as  their  own 
premises,  and  thus  avoid  liability  to  another  work- 
ing on  the  same  road,  injnred  by  their  negligenoa. 

8.  The  court  is  prohibited  from  oharglne  the 
jury  as  to  the  weight  of  the  evidenoe  by  Const. 
Ark.  S  28,  art.  7. 

8.  The  negligeaoe  of  defendants  in  sending  off 
a  blast  without  notice,  and  thereby  injuring  plain- 
tUT,  need  only  be  proved  by  a  preponderance  at 
evidence. 

4.  That  plaintiffs  employers  failed  to  notity 
him  that  the  blast  was  about  to  be  set  off  does  not 
excuse  defendants  from  friving  snoh  notice. 

5.  Where  the  blast  was  fired  in  the  Indian 
Territory,  but  the  rook  stnudc  plaintiff  in  Arkan- 
saa, the  cause  of  action  aoorued  in  the  latter  state. 

6.  Plaintiff  oan  recover  for  impaired  physical 
ability,  pain,  and  suffering  unavoidably  incurred, 
even  though  it  is  increased  by  the  want  of  proper 
care  and  medical  attention. 

Appeal  from  circuit  court,  Sebastian  conn* 
ty;  J.  S.  Little,  Judge. 

Clayton,  Brizzolari  <ft  Forretter,  for  ap- 
pellants. 12.  T.  Kern  and  Duval  (£  Cravens, 
for  appellee. 

Hehinowat.  J.  The  appellee  recovered 
a  judgment  against  the  appellants  for  dam- 
ages on  account  of  personal  injuries  to  him, 
occasioned  by  the  alleged  negligence  of  ap- 
pellants while  engaged  in  blasting  rock  near 
where  the  appellee  was  at  work.  Itisoontend- 
ed  that  the  appellants  were  not  liable  to  the 
appellee,  because  lie  was  upon  their  premises, 
and  they  owed  no  <^{a^Ji:]|liim  in  the  per- 
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formanoe  of  their  work.  If  It  were  con- 
ceilpd  that  their  cqntention  as  to  the  law  was 
right,  the  facts  would  not  justify  its  applica- 
tion in  this  case.  All  the  parties  were,  at 
the  time  of  the  accident,  on  the  premises  of 
a  third  person,  lawfully  engaged  in  the  con* 
Btruction  of  a  railway  track.  If,  by  reason 
of  employment,  it  was  the  premises  of  either, 
it  was  the  premises  of  each.  The  charge,  as 
given  by  the  court,  fairly  sabmitted  the 
cause  to  the  jury  upon  the  two  material  is- 
sues,— the  negligence  of  appellants,  and  con- 
tributory negligence  of  appellee.  The  ap- 
pellants' rejectwl  prayers  should  not  have 
been  given.  By  their  second  they  requested 
the  court  to  charge  the  jury  upon  the  weight 
of  the  evld«nce,  which  It  is  by  the  constitu- 
tion prohibited  from  doing.  Section  23,  art. 
7.  Ck>n8t. ;  Keith  ▼.  State,  49  Ark.  489,  5  S. 
W.  Bep.  880.  Their  third  prayer  requested 
the  court  toeharge  the  jury  that  the  appellee 
was  required  to  prove  the  negligence  of  ap- 
pellants "to  a  moral  certainty,  to  the  exclu- 
sion of  reasonable  doubts."  This  does  not 
correctly  state  the  rule  of  evidence,  which 
required  only  that  negligence  be  proved 
by  a  preponderance  of  the  evidence.  The 
negligence  of  appellee's  employers  in  fftil- 
Sng  to- notify  him  that  a  blast  wonld  be  fired, 
did  not  excuse  the  negligence  of  appellants 
in  firing  the  blast  which  they  had  reason  to 
believe  would  endanger  his  safety,  without 
giving  snch  timely  notice  thereof  as  would 
enable  him  to  escape  the  danger.  They 
knew  his  situation,  and  that  the  blasting  en- 
dangered  his  safety.  They  should  have  used 
reasonable  care  and  caution  to  prevent  injury 
to  him.  Bixzell  v.  Booker,  16  Ark.  SOB. 
The  rock  which  occasioned  the  injury  was 
pnt  in  modon  by  the  appellant^  in  the  Indian 
Territory;  but,  by  the  same  force,  its  motion 
was  continued,  and  the  injury  done  in  this 
state.  The  cause  of  action  arose  here.  The 
seventh  prayer  excluded  from  the  compota- 
tion  of  damages  all  elements  of  impaired 
physical  ability,  and  of  pain  and  sulTering 
anavoidably  Incurred,  if  it  should  be  found 
that  the  injury  was  increased  for  want  of 
proper  care  and  medical  attention  on  the  part 
of  appellee.  Such  is  not  the  law,  and  the 
court  properly  refused  to  so  charge.  There 
was  no  error  of  law  in  the  trial,  and  the  ver- 
dict of  the  jury  determines  the  issues  of  fact 
against  appellants.    Afikrmed. 


Smith  c.  Haixidat. 

I9uimme  Cawrt  of  Arltanaas.    April  90, 1880.) 

XvnaKca— AnirsBD  CoKPt.AiHT— Akswib— 

JUDOMBXT. 

In  an  action  to  recover  possession  of  land, 
plaintiff  introduced  the  record  of  a  snit  brought 
against  the  person  under  whom  he  claimed  by  the 
I>er8on  under  whom  defendant  claimed.  In  that 
suit  the  defendant  therein  answered  the  origiati 
complaint,  denying  that  the  plaintiff  was  the  own- 
er, and  entitled  to  possession,  of  the  land  therein 
described.  The  oomplaint  did  not  embrace  the 
land  Id  question;  but,  after  the  answer  was  filed, 
plaintiff  filed,  by  leave  of  court,  an  amended  com- 
pllUnt  embracing  the  land.  Defendant  filed  no 
other  answer,  and  judgment  was  rendered  for  de- 


fendant The  judgment  did  not  describe  the  land. 
Held,  that  the  answer  was  responsive  to  the 
amended  as  well  as  the  original  complaint,  and 
the  judgment  covered  the  land  described  in  the 
former. 

Aopeal  from  circuit  court,  Cbioot  county; 
C.  D.  Wood,  Judge. 

U.  M.  &  Q.  B.  Rose  and  J.  F.  Robinson, 
for  appellant.    2>.  H.  Reynolds,  for  appellee. 

Hbhingwat.  J.  Benjamin  H.  Smith,  the 
appellant,  brought  an  action  against  the  de- 
fendant to  recover  possession  of  a  tract  of 
land.  It  was  alleged  In  the  complaint  that 
plaintiff  derived  title  from  one  William  H. 
Todd,  and  that  defendant  claimed  title 
through  one  Abner  L.  Gaines.  It  was  fur- 
ther alleged  that,  before  either  of  the  parties 
acquired  a  claim  to  the  lands,  Oaines,  under 
whom  the  defendant  claimed,  had  brought 
snit  for  the  same  land,  in  the  Chicot  circuit 
court,  against  Todd,  from  whom  plaintiff  ac- 
quired title,  and  that  it  was  subsequently 
adjudged  in  said  suit  that  the  land  belonged 
to  Todd.  The  plaintiff  filed  as  mnniments 
of  his  title  (1)  the  record  in  the  case  of 
Gaines  v.  Todd,  showing  a  judgment  of  the 
Chicot  circuit  court  in  the  defendant's  t&vor, 
tendered  January  19, 1874;  (2)  a  deed  from 
L.  H.  Springer  as  administrator  of  Todd, 
with  the  probate  record  pertinent  thereto, 
dated  January  20,  1888,  conveying  the  land 
to  plaintiff.  The  answer  of  the  defendant 
denied  that  the  land  in  controversy  was  ad- 
judged to  Todd  in  the  suit  of  Gaines  v.  Todd, 
and  alleged  that  the  subject-matter  of  the 
suit  was  a  tract  of  land  not  involved  in  this. 
It  alleged  that,  if  Todd  ever  had  title  to  the 
land,  he  parted  with  it  before  his  death,  and 
that  plaintiff  acquired  no  title  by  the  convey- 
ance from  L.  H.  Springer  as  administrator. 
It  further  alleged  that  defendant  purchased 
the  Yellow  Bayou  plantation  under  an  execu- 
tion against  Todd,  and  took  a  sheriff's  deed 
therefor  dated  August  28. 1877;  that  he  went 
into  possession  of  said  plantation  under  said 
purchase,  and  has  remained  in  possession 
ever  since;  that  he  thereby  acquired,  and  has 
held,  all  of  Todd's  interest  In  the  entire  sec- 
tion of  which  the  land  in  controversy  is  a 
part.  It  does  not  allege  that  the  land  in  con- 
troversy was  a  part  of  the  Yellow  Bayou 
plantation,  or  that  it  was  sold  as  such.  It 
further  alleged  that  on  the  20th  of  December, 
1880,  the  defendant  purchased  from  the  estate 
of  Abner  L.  Gaines  a  tract  of  land  embrac- 
ing that  In  controversy,  and  took  deed  there- 
for; that  the  defendant  bad  been  in  the  peace- 
able, undistured.  and  adverse  possession  of 
the  Yellow  Bayou  plantation,  under  his  pur- 
chase in  1876,  ever  since  that  time,  including 
all  of  the  section,  of  which  the  tract  In  con- 
troversy is  a  part,  that  had  been  held  or  oo- 
capied  by  Todd  prior  to  that  time,  but  does 
not  allege  that  the  tract  in  controversy  had 
been  so  held  or  occupied  by  him.  It  inters 
poses  the  plea  of  limitation  under  sections 
4471, 4474,  Mansf.  Dig.  The  defendant  filed 
as  muniments  of  his  title  (1)  the  deed  from 
Holland  as  sheriff;  and  (2)  the  deed  from 
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commissioners  appointed  by  the  probate  court 
of  Cliicot  county  to  malce  partition  of  tlie 
land  of  Abner  L.  Gaines,  conveying  the  land 
in  controversy  to  the  defendant,  which  deed 
bears  date  January  10, 1881.  The  defendant 
filed  exceptions  to  plaintifT's  ranniinenta  of 
title, — ^to  the  first,  because  the  tract  of  land 
involved  in  this  suit  is  not  the  same  tract  in- 
volved in  the  suit  of  Gaines  v.  Todd;  and  to 
the  second,  because  it  did  not  appear  that 
Todd  had  any  title  to  the  land  in  controversy, 
and  hence  none  passed  by  the  deed  of  bis  ad- 
ministrator. The  plaintiff  excepted  to  de- 
fendant's first  muniment  of  title  because  the 
lands  thereby  conveyed  did  not  embrace  the 
land  in  controversy.  He  excepted  to  defend- 
ant's second  muniment  of  title  because  (1) 
Abner  L.  Gaines  had  no  title  to  the  lands  at 
the  time  of  his  death;  and  (2)  the  probate 
court  had  no  jurisdiction  to  decree  a  parti- 
tion of  the  lands  of  which  Gaines  died  seised. 
The  court  sustained  defendant's  exceptions 
to  plaintifTs  muniment  of  title,  and  sustained 
plaintiff's  exceptions  to  defendant's  first,  but 
overruled  the  exception  to  his  second,  muni- 
ment of  title.  The  cause  was  then  submitted 
to  the  court  sitting  as  a  jury,  and  there  was 
fr  verdict  and  judgment  for  the  defendant. 
Plaintiff  made  a  motion  tor  a  new  trial,  and 
alleged  as  error  (1)  that  the  court  sustained 
defendant's  exceptions  to  plaintiff's  muni- 
ments of  title;  and  (2)  that  the  court  over- 
ruled plaintiff's  exceptions  to  defendant's 
second  muniment  of  title.  The  motion  was 
overruled,  and  plaintiff  has  appealed. 

1.  The  plaintiff's  first  muniment  of  title 
contains  the  entire  record  in  the  case  of 
Gaines  v.  Todd.  The  complaint  in  that  case 
was  filed  February  24, 1872.  On  March  26tli, 
following,  the  defendant  filed  his  answer,  in 
which  he  denied  "that  the  plaintiff  is  the 
owner,  and  entitled  to  the  possession,  of  the 
certain  forty-five  acres  of  land  described  in 
the  complaint. "  On  September  24, 1872,  the 
plaintiff  therein  presented  a  motion  as  fol- 
lows: "  To  amend  tlie  complaint  in  this  cause 
in  this,  that  the  £.  i  of  N.  £.  frl.  ^  of  sec- 
tion 10.  as  described  in  said  complaint,  be 
changed  so  as  to  read  and  be  as  follows,  to- 
wit,  the  W.  i  of  N.  £.  frl.  i  of  section  10,  In 
township  15  south,  range  2  west,  containing 
60  acres  of  land,  and  ask  that  said  cause  Im 
allowed  to  be  continued  and  prosecuted  for 
said  last-mentioned  tract  of  land. "  The  leave 
was  granted,  and  the  cause  continued.  The 
amendment  described  the  land  in  this  suit. 
No  further  answer  was  filed;  but  the  parties 
appeared  at  the  January  term,  1874,  of  the 
court,  announced  ready  for  trial,  and  there 
was  a  judgment  that  the  title  to  the  land  was 
in  defendant.  What  land  was  affected  by  the 
judgment?  The  judgment  does  notsetitout, 
and  wliat  it  was  must  be  ascertained  from 
the  record.  The  description  in  the  original 
complaint  designated  a  different  tract  than 
that  now  sued  for;  but  plaiutiff  obtained 
leave  to  strike  out  the  descriptive  words 
therein  contained,  and  insert  in  lieu  thereof 
words  descriptive  of  the  land  in  this  suit. 


That  the  courtoan,  and  in  the  exerdse  of  its- 
discretion  should,  grantsuch  leave,  it  require:)^ 
no  argument  to  establish.  Where  the  end» 
of  justice  require  it,  the  amendment  should 
be  granted  upon  terms  that  will  prevent  sur- 
prise and  injustice.  Such  was  done  in  that 
case,  but,  whether  that  were  so  or  not,  th» 
abuse  of  discretion  would  not  avoid  the  judg- 
ment. The  parties  were  before  the  court; 
and,  if  errors  were  committed,  they  enjoyed 
the  usual  opportunity  to  correct  them,  but 
chose  to  rest  content  with  the  court's  action. 
It  is  Insisted  that  there  was  no  answer  to  the- 
amended  oopplaint.  The  amendment  ten- 
dered no  new  issue,  but  simply  sul>stituted  » 
correct  for  incorrect  description  of  the  prop- 
erty in  controversy,  and  the  answer  filed  was 
responsive  to  the  issues  after  as  well  as  be- 
fore the  amendment;  and,  if  the  parties 
therein  so  chose,  they  oonld  proceed  to  trial 
on  the  pleadings  already  made.  This  they^ 
did.  But,  even  if  there  bad  been  no  answer, 
the  judgment  would  not  have  been  void;  and, 
if  erroneous,  this  is  not  a  proceeding  in  which 
the  error  can  be  reviewed.  As  the  titles  at 
both  parties  in  this  suit  were  derived  from 
the  parties  to  that  suit,  after  its  determina- 
tion the  judgment  in  that  case  was  competent 
evidence;  and  the  court  erred  in  sastaining^ 
the  exceptions  to  it. 

2.  The  deed  fronv  Todd's  administrator 
purported  to  con  vey  to  plaintiff  Todd's  estate 
in  the  land.  The  prooeedlng  upon  which  the 
deed  was  based  is  not  assailed,  and  we  as- 
sume that  it  was  valid.  So  the  court  erred 
in  sustaining  the  exception  to  it  as  a  muni- 
ment of  title. 

8.  The  deed  from  Holland  as  sheriff  to  ap> 
pellee  purports  to  convey  a  number  of  tracts- 
of  land  regulafly  described  according  to  th& 
government  surveys,  but  not  including  th» 
land  in  controversy.  After  that  description 
comes  the  following  language:  "Composing 
the  plantation  commonly  known  as  •  Yellow 
Bayou.'  "  Whether  such  words  in  a  sheriff's 
deed  would  be  suflBcient  to  pass  title  to  any 
lands  that  were  a  part  of  Yellow  Bayou,  but 
not  included  in  the  particular  description,  we 
need  not  decide;  for  it  is  not  alleged  that  the 
land  in  controversy  was  a  part  of  Yellow 
Bayou. 

4.  As  no  title  was  shown  in  Gaines,  the 
deed  from  the  commissioners  conveyed  none 
to  the  appellee,  whether  the  probate  court 
had  jurisdiction  to  decree  the  pui;ition  or  not. 
The  court's  refusal  to  sustain  plaintiff's  ex- 
ception to  it  neither  prejudiced  him,  nor  ben- 
efited the  defendant.  For  the  errors  indicat- 
ed the  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


Jones  v.  Ettbeka  Imp.  Co. 
(Supreme  Court  <tf  A/tkantas.  April  86, 188a  > 
IicpusD  Trust — Suit  to  Ebtabuse— Fbaub. 
Plaintiff  alleged  that  he  was  In  possession 
of  a  lot  in  Eureka  Bprings,  before  the  town-site 
was  patented  to  the  mayor  nnder  Act  Cong.  March 
3, 1867,  providing  that  land  occupied  as  a  town- 
site  might  be  entered  by  the  mayor  for  the  use  of 
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the  oocapahta  nnder  such  nilea  aa  might  be  estab- 
lisbed  b7  the  state  leglslatare;  that,  in  a  suit  in 
the  circuit  court  between  defendant  and  the  may- 
or, a  consent  decree  was  entered  Testing  title  to 
the  town  in  three  trustees,  one  of  whom  was  de- 
fendant's president,  who  were  to  hold  the  land  for 
the  use  of  the  occupants,  and  execute  deeds  to  them 
in  pursuance  of  Act  Ark.  Feb.  IS,  18S5,  p.  18,  which 
barred  all  claims  of  persons  who  failed  to  procure 
deeds  or  bring  suit  within  one  year  from  the  pas- 
sage of  the  act;  thatplalntlil,  having  oomplled  with 
the  requirements  of  the  act,  received  a  deed  from 
the  other  two  trustees,  but  that  defendant's  presi- 
dent, the  other  trustee,  having  received  the  deed 
for  the  alleged  purpose  of  making  certain  entries 
from  It,  ana  under  an  agreement  to  sign  and  re- 
turn it  to  plaintiff,  fraoHulently  withheld  it  until 
the  time  for  signing  it  had  expired,  when  he  re- 
fused to  sign  it;  that  under  the  consent  decree  all 
property  not  deeded  within  one  year  vested  in  de- 
fendant. The  complaint  asked  that  the  land  be 
deereed  to  be  held  in  trust  for  plaintUI  by  defend- 
ant. Held,  that  the  complaint  stated  a  cause  of 
aetton,  though  the  limitation  had  expired,  since, 
it  Ita  allegations  of  fraud  on  the  part  of  defend- 
ant's president  were  true,  defendant  would  hold 
the  land  as  trustee  for  plaintJtf. 

Appeal  from  circuit  coart,  Carroll  coanty; 
J.  M.  PiTTHAN,  Judge. 

Caruth  (fi  Brb,  for  appellant.  Crump  <ft 
Watkiru,  for  appellee. 

GocKBiL,!..  C.  J.  This  is  a  complaint  in 
equity  to  declare  a  trust  and  compel  a  con- 
veyance  of  real  estate.  According  to  the  ab- 
stracts, tlie  suit  waa  dismissed  upon  demur- 
rer to  the  complaint;  and  the  question  sub- 
mitted is,  does  the  complaint  state  a  cause  of 
action?  It  may  be  said  to  allege  that  the 
plaintiff's  grantor  settled  upon  the  lot  In 
question  when  it  was  a  part  of  the  public 
domain,  and  that  they  and  be  have  since  been 
oontinnoosly  in  possession;  that  the  lot  is  in 
the  city  of  Eureka  Springs,  and  that  the  land 
upon  which  the  city  is  located  was  patented 
Decemlier  30,  1884,  to  the  mayor  of  the  city 
.  under  the  town-site  law,  to  be  held  by  him 
in  trust  for  the  occapunts  of  the  several  lots 
and  parcels  of  ground:  that  the  Eureka  Im- 
provement Cooipany  brought  suit  against 
the  mayor  in  the  United  States  circuit  court 
at  Fort  Smith,  Ark.,  to  set  aside  title,  and 
that  on  the  6th  of  April,  1885.  the  parties 
caused  a  consent  decree  to  be  entered  In  said 
cause  divesting  the  mayor  of  title,  and  vest- 
ing it  In  three  persons  aa  trustees,  viz.,  the 
mayor,  the  president  of  the  Eureka  Improve- 
ment Company,  and  one  John  Carroll,  who 
were  to  hold  the  title  for  the  ose  of  the  oo- 
cnpants,  and  to  execute  deeds  to  them  with- 
in the  time  prescribed  by  the  state  statute 
passed  to  effect  the  object  of  the  town-site 
location;  that  the  decree  further  provided 
that,  at  the  expiration  of  the  time  fixed  by 
the  act  of  the  legislature  known  as  the  "Eu- 
reka Town-Site  Act,"  all  propei-ty  remaining 
in  the  hands  of  the  trustees  should  be  con- 
veyed to  the  Eureka  Improvement  Company 
without  payment  of  any  consideration;  that 
plaintiff  complied  with  all  the  regulations  as 
to  tender  of  the  appraised  value  o'  his  lot  and 
proof  of  his  right  to  a  deed  before  the  trus- 
tees named  in  the  decree,  and  was  then  en- 
titled to  a  deed;  that  a  deed  in  proper  form 
was  signed  by  Carroll  and  the  mayor  as  trus- 


tee, for  the  purpose  of  conveying  the  lot  in 
qnestion  to  him,  in  pursuance  of  the  direc- 
tions of  the  decree,  but  thnt  tlie  president  of 
the  improvement  company,  who  was  the  third 
trustee,  delayed  the  execution  of  the  deed  by 
raising  objections  thereto  from  time  to  time; 
that  the  reasons  for  his  objections  were  final- 
ly removed,  and  he  consented  to  execute  the 
conveyance;  that  the  deed  signed  by  the  oth- 
er trustees  was  thereupon  delivered  to  him 
along  with  the  plaintiff's  evidence  of  bis  right 
of  ownership  of  the  lot,  for  the  purpose  of 
allowing  him  to  make  therefrom  certain  en- 
tries in  the  abstract  book  of  the  improvement 
company,  and  that  it  was  agreed  that  when 
this  was  done  the  deed  was  to  be  delivered 
to  the  plaintiff;  that  this  was  near  the  expi- 
ration of  the  time  prescribed  for  making  deeds 
by  the  trustees;  that  the  said  president  al- 
lowed the  time  to  elapse  without  executing 
the  deed,  and  that  then,  for  the  first  time, 
the  plaintiff  was  Informed  the  title  would  not 
be  made  to  him ;  that  the  acts  of  the  trustees, 
and  particularly  those  of  the  president  of  the 
improvement  company,  were  a  fraud  upon 
bis  rights,  and  were  intended  to  prevent,  and 
did  prevent,  him  from  obtaining  the  deed  to 
the  property;  that  the  presence  of  the  presi- 
dent of  the  improvement  company  among  the 
trustees,  to  determine  whether  be  or  the  im- 
provement company  should  have  the  land, 
was  in  Itself  a  fraud;  that  the  improvement 
company  was  claiming  the  land  by  virtue  of 
the  said  decree  or  aconveyance  from  the  trus- 
tees named,  and  that  he  was  unable  to  as- 
certain which  was  true.  Prayer  that  he  be 
invested  with  the  legal  title.  Conceiling 
these  facts  to  be  true,  the  question  is,  ought 
the  complaint  to  be  dismissed? 

The  act  of  congress  of  March  2, 1867,  pro- 
vides that  public  land  which  has  been  set- 
tled and  occupied  aa  a  town-site  may  be  en- 
tered by  the  mayor  of  the  town  at  the  Unit- 
ed States  land-ofl)ce  "in  trust  for  the  sever- 
al use  and  benefit  of  the  occupants  thereof 
according  to  their  respective  interests,"  and 
that  the  execution  of  the  trust  shall  "be  con- 
ducted under  such  rules  and  regulations  as 
may  be  prescribed  by  the  legislative  author- 
ity of  the  state"  in  which  Ihe  land  is  situated. 
In  pursuance  of  this  authority,  the  legislature 
enacted  that  the  lands  so  acquired  in  trust  by 
the  mayor  of  Eureka  Springs  should  be  con- 
veyed to  the  owners  of  the  lots  in  that  city 
upon  payment  to  the  city  of  such  sums  as  the 
lots  should  be  appraised  at, — the  appraise- 
ment not  to  exceed  020  per  lot.  Act  Feb. 
16,  1885,  p.  13.  It  was  further  provided 
that  all  persons  who  should  fail  to  prove  their 
claims  and  procure  deeds  to  their  lots  within 
one  year  from  the  passage  of  the  act,  or  bring 
suit  to  settle  their  rights  vrithin  that  time 
when  a  dispute  arose,  should  be  forever  barred 
of  any  claim  or  interest  in  the  same,  and  that 
title  should  in  that  event  vest  in  the  city  of 
Eureka  Springs,  to  be  conveyed  or  sold  by  ita 
authority.  It  is  argued  tliat,  inasmuch  as 
the  plaintiff  did  not  obtain  his  deed,  or  insti- 
tute suit  to  establish  his  title,  within  the^ear 
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limited  by  the  act,  he  can  have  no  relief. 
When  the  patent  inued  to  the  mayor  of  Eir- 
reka  Springs,  the  equitable  title  to  lots  in  the 
town  vested  in  the  occupants  by  virtue  of  the 
act  of  congress  under  which  the  patent  is- 
sued. Stringfellow  v.  Cain,  99  U.  S.  610; 
Mallard  v.  Anderson,  86  La.  Ann.  834;  Oo- 
field  V.  McClelland,  16  Wall.  831;  Rathbone 
V.  Sterling,  25  Kan.  444;  Clark  v.  Titus. 
(Ariz.)  11  Pac.  Rep.  312.  But,  under  the 
{■ovrer  conferred  by  that  act,  the  state  placed 
a  conditional  limitation  upon  the  occupant's 
right  to  own  the  property  by  providing 
that  he  should  apply  for  a  deed  for  his  lot, 
(M*  bring  suit  to  have  It  executed,  within 
a  year.  The  time  was  reasonable,  and  it 
WHS  within  the  power  of  the  legislature  so 
to  II  mlt  the  right.  The  end  of  the  year  with- 
out  action  by  the  occupant  was  the  limit 
beyond  which  bis  equitable  estate  no  longer 
existed.  It  the  title  was  not  perfected  with- 
in that  time,  and  no  suit  is  brought  to  per- 
fect it,  the  equitable  title  was  determined  by 
operation  of  law,  and  the  occupant's  right  to 
become  the  owner  was  gone.  But  there  ate 
other  considerations  In  this  cause  which  in- 
voke equitable  principles  that  control  it.  The 
courts  are  not  so  fettered  by  this  statutory 
limitation  as  to  be  powerless  to  do  justice  be- 
tween the  improvement  company  and  the 
plaintiff.  Under  what  circumstances,  if  any, 
an  occupant  who  bad  failed  to  take  action  can 
procure  relief  from  this  limitation  in  a  suit 
in  equity  against  the  city  It  is  not  essential 
to  determine;  for,  according  to  the  allega- 
tions of  the  complaint,  the  city  claims  no  in- 
terest in  the  property,  but  is  acquiescing  in 
the  consent  decree  entered  in  the  United 
Stiites  court  in  the  suit  between  the  mayor 
and  the  improvement  company,  the  terms  of 
which  purport  to  vest  beneflcial  interest  In 
the  lands  in  the  company  upon  the  trustees' 
failure  to  execute  a  deed  to  the  claimant.  Ab 
between  the  improvement  company  and  the 
plaintiff,  the  limitation  placed  upon  the  right 
to  acquire  title  is  nnimportant.  If  the  pres- 
ident of  that  company,  through  his  fraudu- 
lent conduct  as  trustee,  with  a  view  to  the 
company's  proflt.  prevented  the  plaintiff  from 
obtelning  s  deed  to  a  lot  to  which  he  was  en- 
titled under  the  law.  In  order  that  the  title 
might  go  to  the  company  under  the  decree  oC 
the  United  Stetes  court,  the  benefit  derived  by 
the  company  therefrom  cannot  be  withheld  by 
it  from  the  plaintiff.  Whatever  right  or  title 
thecompany  may  have  acquired  through  such 
conduct  of  its  president  must  be  decreed  to 
be  held  in  trust  for  the  plaintiff.  1  Perry, 
Trusts,  §  181,  and  cases.  The  demurrer  ad- 
mits the  allegations  of  the  complaint,  and,  if 
they  are  true,  the  plaintiff  is  entitled  to  the 
relief  sought  against  the  company.  How  far 
the  decree  of  the  United  Stetes  court  against 
the  mayor  is  binding  upon  the  city,  or  whether 
it  bad  any  binding  force  upon  the  occupants 
of  the  lots  who  were  not  parties  to  the  pro- 
oeeding,  we  need  not  now  Inquire.  It  is  only 
necessary  to  determine  that  whatever  title 
the   improvement    company    has    acquired 


throngh  it,  or  by  conveyance  from  the  trus- 
tees designated  in  it,  will  inure  to  the  bene- 
fit of  the  plaintiff,  if  the  allegations  of  bis 
complaint  are  true.  Beverse  the  decree,  and 
remand  the  cause,  with  instructions  to  OTor- 
rule  the  demurrer. 


St.  Louis,  A.  &  T.  Rt.  Co.  e.  Johnson. 

{Supreme  Cmirt  of  Arltnntas.    May  17, 1890.) 

OiSKixBS  ov  Goods— FAiLDiiB  to  Dxuvxb— Stat- 
moBT  Pbxai/tt. 
Under  Act  Ark.  Feb.  87, 188S,  1 8,  providing 
that  a  railway  company  ref using^  to  deliver  freight 
at  its  dettination  upon  payment  or  tender  of  the 
charges  due  t>y  the  bill  of  lading  shall  be  liable  to 
a  penalty,  tlie  entire  charges  most  be  paid  or 
tendered  in  order  to  flz  the  UabiUtjr;  and  wiiere  a 
consignee  declines  to  receive  a  portion  of  the 
goods  because  they  are  damaged,  and  the  oompany 
refuses  to  deliver  the  undamaged  freight  npon  a 
tender  of  its  proportion  of  the  charges,  and  it  is 
thereupon  replsned,  and  sabseqnently,  after  re- 
pairing the  damage,  the  oompsoy  refuses  to  do- 
liver  the  remaining  goods  npon  a  tender  of  their 
proportion  of  the  oharges,  but  offers  to  do  so  npon 
the  payment  of  the  whole  bill,  no  liability  for  the 
penalty  is  incurred. 

Appeal  from  circuit  court,  Monroe  ooant>y; 
M.  T.  Sanders,  Judge. 

/.  C.  Hawthorne  and  Sam.  H.  Wett,  tor 
appellant    H.  A.  Parker,  for  appellee. 

CoaKRtLL,  0.  J.  This  is  a  suit  by  the  ap> 
pellee  to  recover  a  stetutory  penalty  of  the 
railway  for  failure  to  deliver  freight  up- 
on tender  of  charges.  The  stetute  under 
which  the  suit  was  brought  is  as  follows: 
"Any  railroad  company,  its  officers,  agente, 
or  employes,  that  shall  refuse  to  deliver  to 
the  owner,  agent,  or  consignee  any  freight, 
goods,  wares,  and  merchandise,  of  any  Und 
or  character  whatever,  upon  the  payment,  or 
tender  of  payment,  of  the  freight  chaises 
due  as  shown  by  the  bill  of  lading,  the  said 
railroad  company  shall  be  liable  in  damages 
to  the  owner  of  said  freight,  goods,  wares, 
or  merchandise  to  an  amount  equid  to  the 
amount  of  freight  charges  for  every  day  said 
freight,  goods,  waree,  and  merchandise  is 
held  after  payment,  or  tender  of  payment,  of 
the  charges  due  as  shown  by  the  bill  of  lad- 
ing, to  be  recovered  in  any  court  of  compe- 
tent Jurisdiction."  Section  8,  p.  36,  Act 
Feb.  27,  lStt5. 

The  undisputed  facts  are  that  the  plaintiff 
purchased  foor  wagons  in  St.  Louis,  Mo.,  and 
caused  them  to  be  shipped  over  the  appel- 
lant's line  of  railway  to  his  place  of  business 
in  Arkansas.  They  were  taken  down,  and 
shipped  in  parte,  as  one  consignment  of 
freight,  the  bill  of  lading  calling  for  the  list 
of  articles  which  went  to  make  up  the  four 
wagons.  When  they  arrived  it  was  discov- 
ered that  one  nut  used  to  hold  a  wheel  on 
the  axle  was  missing.  The  appellee  refused 
to  receive  the  damaged  wagon,  or  to  pay  ito 
proportion  of  the  freight  charges,  but  de- 
manded the  other  three,  and  tendered  three- 
fourths  of  the  amount  of  the  freight  due  un- 
der the  bill  of  lading,  which  the  railway  de- 
clined. The  tender  was  repeated  and  re- 
fused on  three  several  days,  when  the  appel- 
Digitized  by  VjUOQT    ""^ 


Ark.) 


LUCE  «.  ATKINS. 


109t 


lee  bronght  an  action  of  replevin  for  the 
three  uninjured  wagons,  and  caused  tliem 
to  be  taken  from  the  custody  of  the  railway. 
Thereafter  the  railway  replaced  the  missing 
nut,  when  the  appellee  made  a  tender  of  one- 
fourth  of  the  amount  due  under  the  bill  of 
lading,  and  demanded  delivery  of  the  fourtli 
wagon.  The  railway  offered  to  deliver  it  on 
payment  of  the  whole  amount  due  under  the 
bill  of  lading,  and  refused  to  surrender  It 
upon  tender  of  payment  of  a  less  amount. 
The  appellee  repeated  his  tender  upon  the 
two  suooeedlng  days,  toaik.  the  wagon  by  re- 
plevin, and  brought  this  action  to  recover 
the  penalty  for  each  day's  refusal  to  deliver 
the  freight  demanded;  tiiat  is,  for  three 
times  the  amount  of  charges  which  the  Mil 
of  lading  showed  to  be  due.  He  recovered 
Judgment  for  the  amount  claimed. 

The  facts  do  not  sustain  the  recovery. 
The  action  is  upon  a  penal  statute,  and  the 
plaintiff  has  not  shown  a  violation  of  its  let- 
ter or  spirit.  He  could  put  the  railway  in 
default,  and  recover  the  penalty  under  the 
statute,  only  upon  a  tender  of  the  amount 
due  as  freight  under  the  contract  evidenced 
by  the  bill  of  lading.  That  is  the  condition 
prescribed  by  the  statute,  and  no  penalty  can 
be  incurred  in  the  absence  of  a  sufficient 
tender.  The  fact  that  the  carrier  is  nut  en- 
titled to  freight  on  goods  which,  through  his 
fault,  are  not  delivered,  does  not  relieve  the 
plaintiff's  position.  If  the  bill  of  lading  and 
freight  charge  called  for  four  wagons,  and 
the  carrier  transported  only  three,  freight 
could  be  legally  demanded  for  the  carriage 
of  three  wagons  only,  for  no  more  would  be 
earned;  and  it  may  be  that  in  such  a  case 
the  carrier  would  incur  the  penalty  imposed 
by  the  statute  by  refusing  to  deliver  the 
wagons  actually  carried  upon  tender  of  three- 
fourths  of  the  charges  ctdled  for  by  the  bill 
of  lading.  But  that  is  not  this  case.  Foar 
wagons  were  billed  and  charged  for  as  one 
shipment  of  freight,  and  they  were  offered 
tor  delivery  at  their  destination.  One  was 
in  a  damaged  condition,  and  the  injury 
aiay  have  occurred  through  the  fault  of  the 
carrier.  But  it  was  still  of  value  as  a  wagon, 
and  was  capable  of  being  made  whole  at  a 
trifling  expense.  The  merchant  had  no  right, 
therefore,  to  abandon  it  to  the  carrier,  and 
hold  the  latter  liable  as  tor  a  conversion, 
(Railway  Co.  v.  Mudford,  44  Ark.  439.)  or 
deprive  it  of  the  right  to  receive  pay  for  its 
service  as  carrier,  even  though  the  injury 
had  occurred  through  the  carrier's  culpabil- 
ity, (Dakin  v.  Oxiey,  15  C.  B..  N.  S.,  646. 109 
£.  C.  L.  646.)  In  such  a  case  the  owner  of  the 
property  has  his  action  for  damages  for  the  in* 
jury;  and,  where  it  is  clear  that  the  injury  is 
culpable,  and  the  damage  greater  than  the 
Charge  for  carriage,  it  has  been  held  that  the 
owner  is  entitled  to  his  goods  without  pay- 
ment of  freight.  But  that  doctrine  could 
not  aid  the  appellee;  for,  if  it  could  have  ap- 
plication at  all  in  a  suit  for  a  penalty,  still 
the  Injury  was  Inconsiderable  as  compared 
with    the   freight    The   tender   of   three- 


fourths  of  the  amount  of  freight  due  was  not 
sufficient  to  pnt  the  railway  in  default.  The 
subsequent  tender  of  one-fourth  was  inade- 
quate as  to  the  remaining  wagon,  because, 
the  four  having  been  shipped  as  one  consign- 
ment, the  freight  for  all  was  a  lien  on  each, 
and,  until  the  whole  amount  was  discharged, 
the  carrier  conld  lawfully  retain  possession 
of  either.  Reverse  the  judgment,  and  re- 
mand the  cause. 


Frizzell  v.  TnxxB. 
(Supreme  Court  of  Arkarucu.    Hay^  84, 1890.) 
Appeal  from  circuit  oonrt,  Sebastian  coun- 
ty; OaoBaE  A.  Obaoe,  Special  Judge. 

Clapton,  Broseolara  A  Forrester  And  Olm- 
d&nntff  eft  Read,  tor  appellant.  B.  H.  Tabor, 
for  appellee. 

Fbb  Cukiau.  This  cause  is  controlled  by 
the  decision  In  Oommission  Ck>.  v.  London, 
ante,  513.    Reverse  and  remand. 


LiTOK  D.  Atkins  et  ai. 
(Supreme  Court  of  Arkantat.    ICay  34, 1890.) 

GCASDIAS'S  Boinj— SCBROOATIOir. 

1.  XTnder  Const  Ark.  art  9,  f  8,  providing  that 
the  homeBtesd  is  not  exempt  JFrom  levy  for  debts 
due  in  hU  flda<dary  oapaolty  by  the  trastee  of  an 
express  trust,  and  expressly  mentioning  a  guard- 
ian as  such  a  trustee,  sureties  on  the  bond  of  a  de- 
oeased  gnardian  are  entitled  to  subrogation  to  the 
right  of  the  wards  to  snbiect  the  homestead  of  the 
guardian  to  sale  for  the  payment  of  olalms  owing 
by  him  in  his  fidnoiary  capacity. 

2.  And  in  such  a  case,  where  the  deceased 
gnardian  was  the  father  of  the  wards,  and  they 
were  his  sole  heirs,  snoh  right  of  subrogation  may 
be  made  available  to  defeat  an  action  bj  the  wards 
against  the  sureties  on  a  claim  due  from  thefather_ 
as  guardian. 

8.  A  decree  entered  against  minors  npon  the' 
pleadings,  without  proof  of  every  material  allega- 
uon  prejudicial  to  their  rights,  is  erroneous. 

Appeal  from  circuit  court,  Monroe  oonnty; 
M.  T.  Sanders,  Judge. 

Action  by  T.  B.  Luck,  guai-dian  of  the  four 
minor  children  of  W.  M.  Walkup,  deceasedi 
against  J.  H.  Atkins  and  others,  sureties  on 
a  bond  which  decedent  bad  given  in  his  life- 
time as  the  guardian  of  the  children,  to  re- 
cover a  claim  owing  by  the  father  as  guardian. 
Judgment  was  given  for  defendants,  and 
plaintiff  appeals. 

ff,  A.  Parker,  for  appellant.  Prioe  <ft 
Qreen,  for  appellees. 

C!ooKBiLi.,  C.  J.  The  controlling  question 
here  in  this  case  is  settled  by  the  judgment 
in  Gilbert  v.  Neely,  85  Ark.  24.  See,  too, 
Har.  Subr.  §  281  et  seq;  Sheld.  Subr.  §  89; 
Rice  V.  Rice,  108  111.  199.  In  that  case  the 
snreties  in  a  deceased  guardian's  bond,  who 
were  forced  to  make  good  the  default  of  their 
principal,  were  held  to  be  subrogated  to  the 
ward's  right  to  subject  the  homestead  of  the 
guardian  to  sale  for  the  payment  of  the  debt 
contracted  in  his  fiduciary  capacity,  as  against 
the  widow  of  the  deceased  guardinn.  The 
heirs  being  necessary  parties,  the  cause  was 
remanded  in  order  that  they  might  be  brought 
in;  and  the  opinion  states  that,  if  they  should 
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prove  to  be  minors,  their  right  to  the  home- 
Btead  would  in  like  manner  be  subordinHte  to 
the  sureties'  remedy  to  subject  it  to  the  pay- 
ment  of  their  demand.  The  rights  of  the 
parties  in  that  case  were  governed  by  the 
constitution  of  1868,  while  this  cause  is  con- 
trolled by  the  provisions  of  the  constitution 
of  1874.  but  there  is  nothing  in  the  latter  in- 
strument to  alter  the  rule  eetablished  by  the 
case  cited.  By  section  3  of  article  9  of  the 
constitution  of  1874,  the  homestead  is  not 
exempt  from  sale  under  process  issued  for 
the  collection  of  money  due  in  his  fiduciary 
capacity  from  a  trustee  of  an  express  trust, 
and  guardians  are  specially  mentioned  as  saeh 
trustees.  In  that  respect  the  provlsiont  of 
the  latter  constitution  are  specific  in-their  ap- 
plication to  this  class  of  cases.  As  explained 
in  the  former  case,  the  right  of  the  minors  to 
the  homestead  is  a  derivative  right.  They 
succeed  to  it  as  their  ancestor  possessed  it. 
subject  to  the  liabilities  which  legally  exist«d 
against  it  in  his  hands.  His  death  does  not 
displace  the  superior  right  of  the  creditor  to 
condemn  the  homestead  for  the  satisfaction 
of  adel>t  incurred  by  violation  of  a  trust,  any 
more  than  for  the  satisfaction  of  the  specific 
liens  to  which  the  same  provision  of  the  oon- 
stitution  renders  the  homestead  liable. 

But  it  is  argued  that  ttie  sureties  must  pay 
the  debt  due  to  the  wards  before  they  can  be 
substituted  to  the  benefit  of  their  right  to 
condemn  the  homestead  of  their  guardian. 
That  a  surety  cannot  have  subrogation  till 
he  pays  the  debt  is  the  established  rule.  Mo- 
Connell  v.  Beattie.  84  Ark.  118.  But  equity 
abhors  a  multiplicity  of  suits,  and  adjusts 
the  rights  of  parties  without  circuity  of  ao- 
tion.  when  it  is  feasible  to  do  so.  The  par- 
ties to  whose  rights  the  sureties  in  this  cause 
would  l>e  sul»tituted  on  payment  of  the  debt 
are  the  plaintiffs,  who  are  seeking  its  coileo- 
tion:  and  the  only  means  by  which  the  sure- 
lies  could  reimburse  themselves  after  pay- 
ment would  be  by  sale  of  their  principal's 
homestead,  the  right  to  the  enjoyment  of 
which  the  law  has  cast  upon  the  plaintiffs. 
It  would  be  unreasonable  to  require  the  sure- 
ties first  to  pay  the  plaintiffs  the  debt  their 
father  owed  them,  and  then  sue  them  to  have 
the  money  back  again.  Bugger  v.  Wright, 
51  Ark.  285.  11  S.  W.  Bep.  213.  The  assets 
of  their  father's  estate  have  been  exhausted  in 
the  course  of  administration.  They  are  the 
sole  heirs,  and  the  value  of  the  homestead  ex- 
ceeds the  amount  of  the  debt  due.  Prima 
facie,  therefore,  it  is  not  to  the  interest  to 
sacrifice  the  homestead.  They  may  elect  to 
collect  the  debt  at  the  SMrifice  of  the  home- 
stead, but  they  cannot  collect  the  debt,  and 
retain  the  homestead. 

The  cause  was  submitted  upon  the  plead- 
ings without  proof;  and.  there  being  no  an- 
swer to  the  cross-complaint,  it  was  taken  as 
confessed,  and  a  decree  entered  against  the 
interest  of  the  minors.  This  was  erroneous. 
There  must  be  an  answer  for  the  infants, 
and  proof  of  ever;  material  allegation  preju- 
dicial to  their  rights,  before  the  rendition  of 


judgment  against  them.  Plnchbadc  v.Qraves, 
42  Ark.  222;  Driver  v.  Evans,  47  Ark.  800, 
1  S.  W.  Bep.  518.  For  this  error  the  judg- 
ment is  reversed,  and  the  cause  will  l>s  re- 
manded for  further  proceedings. 


Campbell  et  al.  v.  Gaknahah  tt  dL 

(Snpreme  Court  qf  Arkanacu.    May  34, 1890.) 

WiujB — Ciri-om  to  Maxs— KviDairoa. 

1.  On  the  oontMt  of  a  will  on  the  ground  of 
nndoe  Influenoe,  evidenoe  as  to  the  feelings  of  tba 
testatrix  towards  those  related  to  her  is  compe- 
tent 

9.  Bvldenoe  that  the  husband  of  testatrix  had 
made  ezpressioa  to  her  of  unkind  feelings  to- 
wards oontestant  was  oompetent,  it  appearing 
that  the  property  devised  had  oobm  to  taatatrlx 
firom  the  uusband.  .. 

3.  The  ooort  charged  that  neither  slekneas, 
debilitar,  old  age  or  infirmity,  will  disqualify  ons 
for  maJdng  a  wiU,  if  svlBoient  mind  remains;  that, 
if  the  jnry  should  btfieva  that  the  will  waa  ra- 
tional, and  the  beqoeeta  in  aooordanoe  with  ex- 
pressed intenttoBiu  they  might  consider  tlieae 
things  in  determlmng  the  mental  ospaoity  of  the 
testatrix;  and  that,  if  they  should  believe  that  she 
knew  what  she  was  doing,  tboy  should  find  in  fa- 
vor of  the  wiU.  Held,  that  the  instroctloa  waa 
not  objeotioaable  on  aooonnt  of  the  last  clause,  as, 
read  in  oonneotion  with  the  rest  of  the  oharee,  ita 
meaning  was  olear,  and  in  aooordanoe  wtUi  the 
law. 

4.  The  improper  admission  of  testimony  is 
harmless  error,  where  there  la  oompetent  testi- 
mony in  the  oase  to  the  same  eSeet. 

Appeal  from  circuit  court,  Washington 
county;  J.  M.  Pitthak,  Judge. 

L.  Gregg  and  B.  R.  Davidson,  for  appel- 
lants.    O^.  M.  dt  &.  B.  Rose,  for  appellees. 

HsMiNOWAT,  J.  The  appellants,  being  of 
the  next  of  kin  of  Mrs.  Elizabeth  McGIure, 
resisted  the  probate  of  the  instrument  offered 
by  the  appellees  in  the  probate  court  of 
Washington  county  as  her  last  will.  Their 
resistance  was  placed  upon  two  grounds — 
First,  that  she  did  not  possess  the  testa- 
mentary capacity  at  the  time  of  the  execu- 
tion of  said  instrument;  and,  Moond,  that 
she  was  induced  to  make  it  by  undue  influ- 
ence. The  appeal  comes  to  us  after  a  trial 
upon  those  issues  and  a  judgment  sustaining 
the  instrument.  Many  causes  are  assigned 
for  a  reversal  of  the  judgment,  but  we  may 
oonveniently  consider  them  under  three 
heads,  as  follows:  Firtt,  that  the  ooort 
erred  in  the  admission  of  evidenoe;  Moondt 
that  the  oourt  eired  in  rejecting  the  appel- 
lant's prayers  for  instructions;  and,  third, 
that  the  court  erred  in  its  declarations  of  law 
given  in  charge  to  the  jury.  A  part  of  the 
evidenoe  obje^ed  to  fails  to  disclose  any  di- 
rect tendency  to  elucidate  the  matters  in- 
volved; but,  if  it  was  irrelevant,  it  was 
equally  without  effect,  and  therefore  without 
prejudice.  That  part  which  had  any  I>earing 
upon  the  issues  tended  to  establish  the  feel- 
ing of  the  testatrix  towards  tiiose  related  to 
her,  and  thereby  to  determine  whether  the 
will  represented  her  free  and  intelligent  wish 
in  the  disposition  of  her  property.  In  so  far 
as  it  tended  in  such  direction,  it  was  proper 
matter  for  the  jury  to  consider  in  determin- 
ing the  issues.    In  so  far  f»s  it  did  not  tend 
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in  that  direction,  It  had  no  tendency  to  ben- 
eflt  or  prejudice  either  party.  Miss  Sallj 
McCarry  was  permitted  to  detail  statements 
made  to  her  by  the  husband  of  Mrs.  McClure, 
not  in  her  hearing,  as  to  his  nnkind  feeling 
towards  appellant  Campbell,  and  his  unwill- 
ingness that  Campbell  should  ever  receive 
any  of  his  property.  This  should  not  have 
been  admitted.  But  other  testimony,  un- 
oontradipted,  showed  that  be  had  made  simi- 
lar statements  to  Mrs.  McClure,  and,  as  her 
estate  oome  from  him,  it  was  competent  aa 
tending  to  explain  her  reason  for  ignoring 
Gamplwll  in  the  benefits  bestowed  by  her 
will.  This  being  properly  in  evidence,  the 
improper  admiaaion  of  Miss  McCarry's  testi- 
ODony,  to  the  same  effect,  could  not  have  been 
prejudicial.  Some  of  the  rejected  prayers  of 
the  appellants  correctly  announced  the  law 
of  the  case,  but  all  such  as  relate  to  the  tes- 
tamentary capacity  of  the  testatrix  were 
fully  and  fairly  incorporated  in  the  charge 
given.  There  was  no  evidence  upon  which 
the  jury  could  have  found  that  she  was  con- 
trolled by  undue  influence,  and  no  error  prej- 
Qdicial  to  the  appellant  can  be  predicated 
upon  the  court's  action  in  charging,  or  re- 
fusing to  charge,  the  jury  upon  the  law  ap- 
plicable to  that  issue.  We  are  unable  to  dis- 
cover any  error  in  the  charge  given,  prejudi- 
cial to  appellants.  In  the  main,  it  declared 
the  law  with  accuracy  and  clearness,  and  in 
terms  as  favorable  to  the  contention  of  ap- 
pellants aa  they  could  demand.  McCuUoch 
T.  Campbell,  49  Ark.  367,  6  S.  W.  Rep.  690. 
But  they  earnestly  insist  that  the  first  in- 
structions given  on  motion  of  the  appellees 
incorrectly  stated  the  law,  to  their  serious 
prejudice.  It  is  as  follows:  "No.  1.  The 
jury  are  charged  that  neither  sickness  or  de- 
bility, old  age  or  infirmity,  will  disqualify 
one  for  making  a  will,  if  suflScient  mind  re- 
mains; and  if  the  jury  believe  from  the  evi- 
dence that  the  will  is  rational  on  its  face,  and 
the  bequests  are  reasonable  and  in  accord- 
ance with  previously  expressed  intentions, 
and  the  bequests  were  dictated  by  her,  the 
jury  may  consider  these  things,  in  connection 
with  all  other  evidence,  in  determining  the 
mental  capacity  ot  the  testatrix,  Mrs.  Mc- 
Clure; and,  if  they  believe  from  all  the  evi- 
dence before  them  that  abe  knew  what  she 
was  doing,  they  will  find  in  favor  of  the  va- 
lidity of  the  wUL"  The  instruction  is  by  no 
means  perfect  in  its  structure,  but,  while  we 
cannot  approve  it  as  a  model,  we  are  unable 
to  agree  with  the  contention  of  the  appellant 
as  to  its  effect.  The  last  clause,  if  it  stood 
alone,  might  be  misleading;  but,  read  as  a 
part  of  the  charge,  its  meaning  is  obvious. 
The  jury  could  not  have  failed  to  understand 
from  it  that  if  they  found  from  all  the  evi- 
dence l)efore  them  that  Mrs.  McClure  knew 
that  she  was  making  a  disposition  of  all  her 
property,  to  whom  and  in  what  proportion 
she  was  giving  it,  and  from  whom,  of  those 
nearly  related  to  her,  she  was  withholding  it, 
and,  so  understanding,  she  executed  the  will, 
they  should  find  in  favor  of  its  validity,  al- 


though they  should  further  find  that  she  was 
at  the  time  sick  and  infirm.  We  find  no  er- 
ror, and  the  judgment  is  affirmed. 


MoWaORTEB  0.  Ain>KEW8. 

(Sujfreme  Cowt  of  Arkansas.   May  S4, 1890.; 

FLK^SINO— RXS  AX>tVD10i.l!jL. 

1.  Where  a  demurrer  to  an  answer  is  suBtained 
It  1«  proper  to  strike  ont  a  paragraph  of  the 
amended  answer  on  the  gionnd  that  It  sets  up  the 
same  defease  as  the  original  answer. 

S.  Objection  to  the  action  of  the  conrt  in  sns- 
talning  a  demnrrer  to  an  answer  is  not  waived  l^ 
fllinjr  an  amended  answer. 

8.  In  an  action  for  the  wrongful  conversion  of 
oertain  bales  of  ootton,  an  answer  was  filed  to  the 
effect  that  theretofore  defendant  had  sued  plaintiff 
on  an  open  aooount,  in  which  the  fall  value  of  a 
oertain  number  ot  bales  of  ootton,  Including  the 
ootton  alleged  to  have  been  converted,  was  credited 
to  plaintiff,  and  that  it  had  been  adjudged  in  such 
aouon  that  a  balance  was  dne  defendant  after  the 
allowanoe  of  all  oredlts.  No  special  damage  was 
alleged  in  the  oomplaint.  Held,  that  the  answer 
stated  a  defense. 

Appeal  from  circuitcourt,  Pulaski  oonnty; 
J.  W.  Martin,  Judge. 

Comp  ton  dk  Comp  ton,  for  appellant.  San- 
dor*  dt  Watkitu,  for  appellee. 

Heminoway,  J.  The  appellee  instituted 
this  suit  on  the  18th  day  of  July,  1887,  seek- 
ing to  recover  of  the  appellant  of  the  value 
of  88  bales  of  cotton,  which,  it  was  alleged,  be 
had  wrongfully  converted.  The  appellant 
interposed  the  following  answer:  "That  the 
plaintiff  ought  not  to  maintain  hLs  action 
herein,  because,  on  the  9th  day  of  March, 
1887,  the  said  plaintiff  commenced  his  action 
against  the  defendant,  in  Hempstead  circuit 
court,  for  the  sum  of  SI, 520,  for  the  conver- 
sion of  the  same  cotton,  and,  on  the  2l8t  day 
of  May,  1887,  the  defendant  filed  his  answer, 
denying  the  allegations  of  the  plaintiff's  com- 
plaint, and  alleging,  as  a  counter-claim,  tliat 
the  plaintiff  was  indebted  to  him  in  the  sum 
of  tl,838.50,  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  to  the  plaintiff, 
and  in  said  account  lie  credited  plaintiff  with 
the  sum  of  91,561,  the  value  of  forty-two 
bales  of  cotton  delivered  by  the  plaintiff  to 
the  defendant,  in  part  payment  of  said  ac- 
count, together  with  other  credits,  leaving  a 
balance  due  this  defendant  of  the  sum  of 
S179.  and  that,  on  the  21st  day  of  October, 
1887,  the  plaintiff  dismissed  his  complaint, 
and  filed  an  answer  to  the  counteiHilaim  of 
the  defendant,  denying  that  the  statement  of 
the  account  in  the  counter-claim  was  correct; 
and  on  said  21st  day  of  October,  1887,  plain- 
tiff filed  bis  motion  for  a  change  of  venue, 
and  the  venue  was  changed  to  Nevada  coun- 
ty; and  afterwards,  on  the  16th  day  of  No- 
vember, 1887,  said  cause  was  tried  in  the 
Nevada  circuit  court,  and  a  judgment  ren- 
dered in  favor  of  defendant  for  the  sum  of 
8179.66  for  his  debt  and  damages,  which 
judgment  remains  in  full  force  and  effect,  as 
will  more  fully  appear  from  a  certified  copy 
of  the  proceeding^  had  in  the  circuit  courts  of 
said  counties  of  Hempstead  and  Nevada, 
hereto  attached,  marked  'Exhibit  A,'  and 
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made  a  part  hereof,  which  said  action  was 
between  the  same  parties  to  this  action,  and 
the  said  thirty-eight  bales  of  ootton  herein 
sued  for  are  covered  by  and  included  in  the 
credits  of  forty-two  bales  of  cotton  credited 
to  the  plaintiff  by  the  defendant  in  tlie  said 
action  so  commenced  and  tried  In  the  circuit 
courts  of  Hempstead  and  Nevada  counties; 
and  the  defendant  says  that  all  question  as  to 
the  cotton  sued  for  herein,  and  liability  tor 
the  same,  were  adjudicated  and  settled  be- 
tween the  parties  hereto  in  said  action  and  by 
the  judgment  therein  rendered,  and  is  not 
open  for  adjudication  in  this  action."  The 
plaintiff  demurred  to  the  answer,  and  his  de- 
murrer was  sustained.  The  defendant  filed 
an  amended  answer  in  three  paragraphs. 
The  plaintiff  moved  the  court  to  strike  out 
the  second  paragraph,  because  it  sought  to 
renew  a  defense  held  Insufiiciflnt  by  the  for- 
mer order  of  the  court.  The  motion  was 
sustained,  and  the  defense  striclcen  out. 
There  was  a  trial  of  the  issues  presented  on 
the  remaining  paragr^hs  of  the  answer,  ver- 
dict and  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 

The  questions  presented  for  our  consider- 
ation are  as  follows:  (1)  Did  the  court  err 
in  striking  out  the  second  paragraph  in  the 
defendant's  answer?  (2)  Did  the  defendant, 
by  answering  after  demurrer  sustained  to 
his  original  answer,  abandon  his  exception  to 
tlie  court's  action  in  that  regard?  (3)  Did 
the  original  answer  set  np  facts  suflScient  to 
constitute  a  defense?  To  the  first  motion, 
assuming  that  the  pleading  stricken  out  was, 
in  its  legal  effect,  the  same  as  the  original 
answer,  we  respond  in  the  negative.  Good- 
win V.  Robinson,  80  Ark.  535.  We  so  treat 
it,  for  it  is  not  properly  before  us,  and  we 
take  the  order  the  court  made  as  correctly  in- 
terpreting its  effect.  It  should  have  been 
brought  here  by  bill  of  exceptions.  Walker 
T.  Wills,  5  Ark.  166.  The  second  question 
must  also  receive  a  negative  response.  Good- 
win v.  Robinson,  supra;  McElroy  v.  Buck- 
ner,  35  Ark.  555.  In  proceeding  to  answer 
the  third  question  we  will  first  state  wliat  we 
understand  to  be  the  legal  effect  of  the  orig- 
inal answer,  as  follows:  That  theretofore, 
in  a  court  of  competent  jurisdiction,  Mc- 
Whorter  had  sued  Andrews  on  an  open  ac- 
count for  8179.70.  itemized,  and  showing 
charges  for  $1,838.50,  for  goods  sold,  and 
bearing  credits  aggregating  816,558.80,  leav- 
ing a  balance  due  as  above,  for  which  he 
claimed  judgment;  that  Andrews  answered, 
and  denied  that  be  owed  the  sum  so 
claimed,  but  afterwards  such  proceedings 
were  had  that  judgment  went  against  him 
for  said  amount,  and  is  in  full  force;  that 
there  was  credited  on  said  account  the  sum 
of  81,561,  proceeds  of  42  bales  of  cotton  re- 
ceived from  Andrews,  which  was  the  full 
value  thereof,  and  that  the  cotton  now  sued 
for  was  a  part  thereof;  tliat  it  had  been  legal- 
ly adjudged  in  that  controversy,  between 
these  parties,  that  Andrews  owed  McWlior- 
terthe  sum  of  8179.70,  after  allowing  him 


certain  credits,  embracing  one  for  the  full 
value  of  the  cotton  now  sued  for.    Thus  in- 
terpreted, did  the  answer  allege  facts  that 
constitate  a  defense?    The  answer  to  tbis 
mnst  depend  upon  the  legal  extent  of  a  judg- 
ment as  an  estoppel.    It  is  said  to  cover  the 
whole  matter  in  dispute,  in  the  cause  in 
which  it  is  rendered,  and  every  point  decided 
between  the  parties,  in  the  course  of  the  pro- 
ceedings which  led  to  the  judgment.     "The 
judgment  itself  operates  as  a  bar,  and  the  de- 
cision of  a  particular  issue  as  an  estoppel,  but 
their  conclusive  effect  is  the  same. "   1  Herm. 
Estop.  8   111,    and  cases  cited;  Hanna  T. 
Read,  102  III.  596;  HaU  v.  Zeller.  17  Or.  381. 
21  Pac.  Rep.  192.    Applying  this  rule  to  the 
answer  in  this  case,  Andrews  Is  estopped  to 
deny,  that  after  receiving  the  credits  before 
mentioned,  incloding  the  value  of  the  ootton 
in  controversy,  he  owed  McWborter  a  balance 
of  8179.70.     The  value  of  the  cotton  was  not 
in  controversy  in  that  suit,  and  neither  party 
was  called  to  offer  any  evidence  upon  it. 
Andrews  is  therefore  not  estopped  to  show, 
either  that  the  credit  was  for  different  cotton, 
or,  if  for  the  same,  that  its  full  value  was 
not  credited.    In  the  latter  event,  instead  of 
the  former  judgment  being  a  competent  bar, 
Andrews  will    be    entitled  to  recover   the 
amount  of  his  damage  less  the  sum  credited. 
Freem.  Judgm.  §  280;  Minor  v.  Walter.  17 
Mass.  237;  McEwen  v.  Bigelow.  40  Mich. 
215;  Briggs  v.  Richmond,  10  Pick.  392.     Al- 
though it  be  true  that  McWhorter  wrong- 
fully appropriated  the  cotton,  such  part  of 
its  value  as  was  credited  on  the  account  saed 
on  went  in  liquidation  of  a  debt  of  Andrews, 
and  in  his  answer  in  the  suit  aeainst  him  be 
made  no  objection  to  that  application  of  it 
If  he  had  done  so,  and  it  turned  out  that  the 
credit  was  unanthorized,  McWhorter  could 
have  protected  himself,  and  obtained  judg- 
ment for  the  amount  thereby  remitted;  it  is 
now  too  late  for  him  to  meet  that  contingency, 
for  he  has  taken  the  judgment  thus  reduced. 
If  Andrews  objected  to  the  credit,  he  should 
have  done  so  in  his    answer,  and,  failing 
therein,  he  should  be  held  to  have  assented 
to  it;  to  hold  otherwise  would  be  to  effect  a 
manifest  wrong.    Then  if  the  value  of  the 
cotton  converted  was  applied  in  liquidation 
of  Andrew's  debt,  with  his  assent,  this  ap- 
plication extinguished  his  right  to  recover 
damages  for  its  value.    2  Greenl.  Ev.  8  635a, 
and  notes;  Sedg.  Dam.  613-615,  6&,  690; 
Wheelock  v.  Wheelwright,  5  Mass.  104;  Kaley 
v.Shed,  10  Mete.  317;  Squire  v.  Hollenbeck, 
9  Pick.  552;  Doollttle  v.  McCuUough,  7  Ohio 
St.  299;  Howard  v.  Cooper,  45  N.  H.  839; 
Curtis  V.  Ward,  20  Conn.  204;   Bates  v. 
Courtwright,  36  III.  518.    No  special  damage 
was  alleged  in  the  complaint  in  this  cause, 
and  therefore  the  answer  disclosed  a  com- 
plete defense.    Moon  v.  Raphael,  2  Bing.  K. 
C.  310.    This  is  not  the  case  in  which  one 
willfully  converts  another's  property  and  ap- 
plies it  to  the  satisfaction  of  his  delits,  with- 
out his  assent,  and  pleads  this  in  justification 
or  mitigation  of  the  wrong.   ^AlMTe  not 

Digitized  by' 


:'i:.^6gi^ 


Ark.) 


ROWLAND  e.  PHILLIPS. 


1101 


considered  other  mutters  occurring  during 
the  trial  and  argued  here.  For  the  error  In- 
dicated tbe  judgment  will  be  revosed,  and 
the  cause  remanded. 


Bowi.Aia>  «.  Fhillifs. 
{Supreme  Court  of  Arkanteu.    May  94, 1890.) 
GwT— Dbutbst— Eyn>«irc«. 
It  was  the  intention  of  a  widow  to  fflTe  her 
dower  in  the  penonalty  of  her  second  hnsband  to 
his  children  by  a  former  marriage,  and  she  so 
•tated  to  various  persons,  though  no  actual  deliv- 
ery -was  made.    On  her  death-Md  she  called  her 
brother  to  her,  and  told  him  that  the  property  In 
question  belonged  to  these  ohildren,  and  that  she 
wanted  him  to  take  charge  of  it  for  them,  and  see 
that  they  got  it.    Held  not  a  snfflclent  delivery, 
and  that  there  was  no  valid  gift. 

Appeal  from  circuit  court,  Qrant  county; 
J.  B.  Wood.  J  udge. 
Sanders  <£  Watkiris,  for  appellant. 

Htjohes,  J.  This  action  was  brought  in 
the  probate  court  by  appellant  in  his  own 
right,  and  as  guardian  of  three  minor  chil- 
dren of  Thomas  W.  and  Louisa  Rowland, 
deceased,  to  recover  the  dower  Interest  of 
the  said  Louisa  in  the  personal  estate  of  her 
second  husband,  Isaiah  Phillips,  whom  she 
married  on  the  4th  of  February,  1884,  and 
who  died  on  the  Slst  day  of  January,  1885, 
leaving  the  said  Louisa,  his  widow,  and  tour 
children  by  a  former  wife,  as  his  heirs  at 
law.  On  the  22d  day  of  Februar}',  1885,  the 
said  Louisa  died,  leaving  six  children  by  her 
first  husband,  Thomas  W.  Rowland,  as  her 
heirs  at  law,  and  leaving  no  issue  of  the 
marriage  with  Isaiah  Phillips,  her  second 
husband.  The  said  Louisa,  at  the  time  of 
ber  decease,  had  not  had  assigned,  nor  had 
she  received,  dower  in  the  estate  of  her  said 
husband,  Isaiah  Phillips.  Tbe  object  of  this 
suit  was  to  compel  the  administrator  of  the 
estate  of  Phillips  to  pay  over  to  plaintiffs 
four-sixths  of  one-third  of  the  personal  prop- 
erty of  the  estate  of  said  Phillips,  or,  if  sold, 
of  one-third  of  the  proceeds  of  the  sale  there- 
of, in  lieu  of  the  property.  The  answer  of 
the  administrator  admitted  the  facts  stated, 
but  denied  that  the  plaintiff  was  entitled  to 
recover  the  property  or  its  value,  and  averred 
that  the  said  Louisa  and  the  said  Isaiah  Phil- 
lips had  made  a  vert>al  marriage  contract  be- 
fore their  marriage,  in  which  they  agreed 
that  tbe  property  of  each  should  remain  sep- 
arate, and  at  the  death  of-  each  go  to  bis  or 
her  children,  respectively,  and  that  tbe  said 
Louisa  liad  relinquished  all  right  and  claim 
to  the  property  of  Isaiah  Phillips  after  his 
death.  The  plaintiff  Qled  a  demurrer  to  that 
part  of  the  answer  setting  up  tbe  verbal  mar- 
riage contract,  which  was  overruled.  A 
trial  in  the  probate  court  resulted  in  judg- 
ment for  the  defendant,  and  an  appeal  was 
taken  to  the  circuit  court,  where  the  plain- 
tiff renewed  his  demurrer  to  the  answer  of 
defendant,  which  was  sustained.  The  de- 
fendant then  amended  his  answer,  by  stat> 
ing  that  plaintiff  was  not  entitled  to  recover 
because  of   the  relinquishment,  by  Louisa 


FbUlips.  after  the  death  of  Isaiah  FbiUIps. 
of  all  right  and  claim  to  his  property. 
Upon  the  answer  thus  amended  a  trial  was 
had  in  the  Grant  circuit  court  upon  an 
agreed  statement  of  facts  as  set  out  in  the 
Judgment.  The  record  of  the  agreed  facts, 
and  o(  the  judgment.  Is  as  follows:  "Comes 
on  this  case  to  be  heard  upon  the  complaint 
and  answer,  and  the  foUowing  agreed  state- 
ment of  facts,  to-wit:  Isaiah  P.  Phillips  and 
Louisa  Rowland,  the  mother  of  the  plain- 
tiffs, were  married  on  the  4th  day  of  Febru- 
ary, 1884,  and  at  the  time  of  their  marriage 
the  said  Isaiah  had  four  minor  children,  to- 
wit,  Marcus  C,  Marmaduke,  Mary  J.,  and 
Regina;  and  the  said  Louisa  bad  six,  to-wit, 
James  W.,  John  W.,  George  T.,  Andrew  I., 
Martha  J.,  and  Mary  Ann  W. ;  that  the  said 
Louisa  was  the  sister  of  the  mother  of  said 
Isaiah's  children ;  that  prior  to  said  marriage 
tbe  said  Isaiah  and  the  said  Louisa  entered 
into  a  verbal  agreement  that  the  property 
which  each  owned  and  possessed  at  the  time 
of  such  marriage  should  remain  the  property 
of  each,  and  should  descend  and  go  to  thefar 
respective  chiidren, — ^that  is  to  say.  the  prop- 
erty of  the  said  Isaiah  should  go  to  his  chil- 
dren at  his  death,  and  the  property  of  the 
said  Louisa  should  go  to  her  children  at  her 
death;  that  tbe  property  claimed  by  the 
plaintiffs  in  this  suit  was  owned  by  the  said 
Isaiah  at  the  time  of  such  marriage;  that  the 
said  Isaiah  died  on  the  Slst  day  of  January, 
1885,  and  the  said  Louisa  died  on  tbe  22d 
day  of  February.  1885;  that  after  the  death 
of  said  Isaiah  the  said  Louisa  stated  to  vari- 
ous persons  that  she  and  the  said  Isaiah,  pri- 
or to  their  marriage,  made  the  agreement  as 
above  set  forth,  and  that  she  intended  to 
carry  it  out;  that  all  the  pnqwrty  whicli  the 
said  Isaiah  owned  at  their  marriage  belonged 
to  his  said  children,  and  that  she  would  not 
have  one  dollar  of  it;  that,  as  the  said  chil- 
dren were  living  with  her,  she  intended  to 
administer  on  the  estate  of  the  said  Isaiah, 
and  save  all  the  said  property  for  them;  that 
she  stated  to  two  of  the  said  children,  after 
tbe  death  of  the  said  Isaiah,  that  all  of  said 
property  belonged  to  said  Isaiah;  that  on  her 
death-bed,  when  she  knew  that  she  must 
must  soon  die,  she  called  her  brother  to  ber, 
and  stated  to  him  that  the  property  sued  for 
here  belonged  to  the  said  children  of  the  said 
Isaiah,  and  that  she  wanted  him  to  take 
charge  of  it  for  them,  and  see  that  they  got 
it.  as  she  wanted  the  said  agreement  strictly 
carried  out.  And  upon  these  facts  the  court 
finds  that  the  said  children  of  the  said  Isaiah 
to-wit,  Marcus,  Marmaduke,  Mary  J.,  and 
Regina,  are  the  owners  of  said  property,  and 
the  plaintiffs  ought  not  to  recover.  'It  is 
therefore  considered,  adjudged,  and  decreed 
that  the  complaint  of  plaintiffs  be  dismissed, 
and  that  tbe  defendant  have  and  recover  all 
costs  in  and  about  this  suit  accrued.  Plain- 
tiffs excepted,  and  appealed. 

In  Hill  V.  Mitchell,  5  Ark.  608,  it  is  held 
that  a  widow  is  entitled  to  one-third  of  all 
personal  estate  owned  by  her  husband  iit  his 
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death,  including  money  or  cash  on  band  and 
chosea  in  autiou,  absolutely,  unless  he  leaves 
no  children,  in  which  case  her  interest  is  one- 
half  of  each,  instead  of  one-third;  that  her 
dower  is  carved  out  of  the  specific  estate  of 
which  her  husband  was  possessed;  and  in 
Menifee  v.  Menifee,  8  Arlc.  9,  It  is  held  that 
the  administrator  holds  her  dower  in  person- 
alty in  trust  for  her,  and  that  if  be  sells  it 
she  is  entitled  to  one-third  of  the  proceeds  of 
the  sale.  Tlie  verbal  contract  of  marriage 
relied  upon  in  the  answer  was  within  the 
statute  of  frauds,  and  void.  Sections  3371, 
4582,  Mansf.  Dig.;  Galbreath  v.  Cook,  80 
Ark.  417. 

Was  there  a  gift  or  relinquishment  by 
Louisa  Phillips  to  the  children  of  Isaiah  Phil- 
lips of  her  right  or  dower  interest  in  the  per- 
sonal estate  of  said  Phillips?  It  does  not 
appear  that  thei-e  was  any  written  relinquisb- 
ment  of  her  interest  by  Louisa  Phillips;  and 
while  it  does  appear  that  it  was  her  purpose 
and  Intention  to  give  her  interest  in  the  es- 
tate of  Isaiah  Phillips  to  his  children,  and 
that  she  requested,  when  on  her  deatb-bed, 
her  brother  to  take  charge  of  it  for  them,  and 
stated  to  him  that  the  property  here  sued 
for  belonged  to  them,  it  does  not  appear  that 
he  took  charge  of  it;  nor  does  it  appear  that 
there  was  any  actual  or  effective  delivery  of 
the  property,  which  Is  always  necessary  to 
support  s  verbal  gift  of  personal  property  or 
of  choses  in  action.  "Delivery  of  the  prop- 
erty in  question,  with  the  intention  to  give, 
is  absolutely  necessary  to  the  validity  of  the 
gift. "  There  must  be  an  actual  and  positive 
change  of  possession.  Words  of  gift  are  not 
sufficient.  Nolen  v.  Harden,  48  Ark.  807; 
Brantley  v.  Cameron,  78  Ala.  72;  Scott  v. 
LauraHU,  104  Fa.  St.  598;  and  other  cases 
cited  in  note  6,  p.  1814,  §  3,  tito.  "Gift." 
"  Delivery, "  8  Amer.  &  Eng.  Enc.  Law. 
Whether  the  gift  be  inter  vivos  or  eavta 
mortis,  it  must  be  shown,  to  sustain  it,  that 
there  was  an  Intention  to  presently  pass  the 
property,  and  that  the  intention  was  carried 
into  effect  by  an  actual  or  effective  delivery. 
ITewlon  v.  Snyder,  44  Ark.  42.  The  proof 
in  this  cause  fails  to  show  a  delivery  of  the 
property.  The  judgment  is  reversed,  and 
(be  caose  remanded. 


Bbakefisu)  v.  Halfebn. 

(Supreme  Court  of  Arkama*.    Hay  10, 1800.) 

Bond  fob  Titlb— EQurrr— Usubt. 
The  purchaser  of  a  tract  of  land  took  posses- 
sion under  a  bond  for  deed,  leaving  the  legal  title 
in  his  vendor  as  security  for  the  purchase  money, 
to  pay  which  he  subsequently  obtained  a  loan  at  a 
usurions  rate  of  interest,  giving  his  note  therefor, 
and  causing  a  deed  to  be  executed  by  his  vendor 
to  the  payee  as  security.  He  afterwards  rented 
the  land  of  the  payee,  and  later,  in  consideration 
of  an  agreement  to  surrender  his  note  and  forgive 
the  rent,  promised  to  release  his  equitable  Interest, 
but  never  did  so.  Held,  in  an  action  brought  to 
declare  a  trust  In  the  land,  discharged  of  the  lien, 
that  be  was  still  the  owner  thereof,  and  that  the 
agreement  to  release  his  equity  was  void  for  want 
Of  consideration. 


Appeal  from  circuit  oonrt,  Monroe  county; 
W.  F.  Sandebs,  Judge. 

John  C.  Palmer,  for  appellant.  Fries  <£■ 
Green,  for  appellee. 

HKHiNawAT,  J.  The  appellant  purchased 
the  land  in  controversy,  paid  a  part  of  the 
purchase  money,  and  took  a  bond  for  title 
from  his  vendor,  who  retained  tbe  legal  title 
as  a  security  for  the  deferred  payment.  The 
appellant  was  thereby  vested  with  the  equi- 
table title  to  the  land.  Not  lieing  able  to  meet 
the  deferred  installment  of  tbe  purchase  mon- 
ey at  its  maturity,  he  borrowed  from  the 
appellee  the  money  required,  at  a  usurious 
rate  of  Interest,  gave  his  note  therefor,  and 
caused  the  legal  title  to  be  conveyed  to  appel- 
lee as  security  for  the  loan. 

This  suit  was  brought  by  appellant  to  de- 
clare a  trust  in  the  land  discharged  of  the 
lien  for  the  usurious  loan.  Although  the 
learned  judge  who  tried  the  cause  below 
reached  the  conclusion  above  set  out,  he  dis- 
missed the  bill  because  he  found  that,  after 
the  appellee  received  tbe  conveyance,  "the 
parties,  by  mutual  consent  and  for  a  valuable 
consideration,  canceled  the  land  sale,  and  the 
appellant  rented  the  land  from  appellee. "  In 
this  conclusion  we  think  be  erred.  The 
.equitable  title,  having  been  vested  in  appel- 
lant, remained  in  him  until  he  made  a  trans- 
fer of  it.  The  land  was  in  his  posseasion, 
and  tbe  beneflcial  ownership  was  in  him,  not 
in  the  appellee.  The  compact  of  rental  was 
a  mere  matter  of  form,  by  which  he  rented 
his  own  land  from  tbe  appellee,  who  did  not 
claim  to  own  it,  thereby  Intending  to  protect 
the  usurious  loan.  The  appellee  bad  no  valid 
claim  for  rent.  There  was  no  consideration 
for  a  promise  to  pay  it,  and  no  consideration 
for  the  subsequent  arrangement  not  vitiated 
by  the  taint  of  usury.  The  appellant  agreed 
to  release  his  equitable  title.  In  consideration 
that  tbe  appellee  would  remit  his  claim  for 
rent,  and  surrender  the  note  for  the  usurious 
loan;  but  be  never  executed  such  a  release. 
The  agreement  to  do  so,  founded  upon  the 
consideration  indicated,  does  not  estop  appel- 
lant to  assert  his  equitable  title.  The  appel- 
lee did  not  allege,  nor  does  bis  proof  show, 
that  he  extinguished  an  incumbrance  upon 
the  land  for  which  it  was  liable  in  the  bands 
of  appellant.  For  the  error  indicated,  tbe 
judgment  will  be  reversed,  and  the  cause  re- 
manded, with  disection  to  the  circuit  court 
to  enter  a  decree  vesting  tbe  title  to  the  land 
in  the  appellant,  free  from  any  charge  in  fa- 
vor of  appellee  on  account  of  the  uaurious 
loan. 


Hanks  v.  Andrbwb  st  ai. 
(Sxipreme  Court  of  Arhansas.  May  31,  ISOa) 
ATTi-OHHXNT  —  VRkUVVhSm  Iktbnt  — £vii>kncb. 
On  motion  to  discharge  an  attachment,  then 
was  evidence  tending  to  show  that  the  defendant 
mode  offers  to  seoure  the  plalntifPa  claim,  appar- 
ently insincere,  and  prevaricated  about  going  to 
the  bank  for  money  to  pay  it,  and  that,  having  as- 
sets which  be  stated  to  be  worth  three  times  his 
liabilities,,  he  threatened  that,  in  caae  the  plolntiil 
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gare  Us  claim  to  »  Utwye*  for  eoUeoUon,  he  would 
Dsake  suoh  a  dispositloa  ot  bis  propertj  that  noth- 
ing would  be  realized.  Held  sufflment  evidence  to 
sustain  the  attachment. 

Appeal  from  circuit  court,  Fbillipscounfy; 
M.  T.  Sandebs,  Judge. 

A  motion  to  discbarge  aa  attachment  was 
overruled  in  the  trial  court.  The  defendant 
appeals. 

/.  /.  <ft  S.  C.  Homor,  tor  appellant.  V. 
M,  A  Cf.  B.  Rose,  tot  appellees. 

CtooKBiLL,  0.  J.  The  question  in  this  case 
is  not  what  inferences  we  might  be  most  in- 
clined to  draw  from  the  testimony  on  a  trial 
of  the  issue  of  fact,  but  taking  the  finding  of 
tlie  trial  court  as  conclusive  as  far  as  the  evi- 
dence warrants,  and  deducing  from  the  facts 
disclosed  the  strongest  inference  of  fraud 
which  their  legal  tendency  will  bear,  do  they 
sustain  the  court's  finding?  In  that  aspect, 
the  case  stands  thus:  A  merchant  who,  ac- 
cording to  his  representations  to  the  attach- 
ing creditor,  was  doing  a  prosperous  business 
upon  assets  three  times  greater  than  his  lia- 
bilities, in  order  to  get  an  extension  of  time 
for  the  payment  of  a  debt  threatens  his  cred- 
itor that,  in  case  he  declines  to  allow  the  ex- 
tension, and  puts  the  claim  in  the  hands  of  a 
lawyer  for  collection,  he  will  make  such  a  dis- 
position of  his  property  as  that  the  creditor 
will  realize  nothing.  Such  a  state  of  facts 
Justifies  the  inference  of  frand.  No  court, 
we  take  it,  would  disturb  the  verdict  of  a  jury 
on  such  a  showing.  Drake,  Attachm.  8  75; 
Bank  v.  Whitmore,  104  N.  Y.  297.  10  N.  B. 
Bep.  524;  Anthony  T.  Stype,  19  Hun,  265; 
White  V.  Leszynsky,  14  Gal.  165;  Livermore 
T.  Rhodes,  3  Rob.  (N.  Y.)  626.  The  case  is 
to  be  distinguished  from  a  threat  merely  to 
make  an  assignment,  which,  being  a  lawful 
act  and  standing  alone,  furnishes  no  evidence 
of  an  intended  fraudulent  disposition  of  prop- 
erty. Bish.ilnsolv.  §'208.  While  the  subse- 
quent execution  of  the  assignment  is  evidence 
that  that  was  the  step  contemplated  by  the 
debtor  when  he  made  the  threat,  we  cannot 
say  that  the  evidence  did  not  justify  the  court 
in  drawing  a  different  conclusion.  It  may 
have  been  the  result  only  of  after  honest  ad- 
vice from  his  counselors.  According  to  the 
debtor's  representations,  more  than  two- 
thirds  in  value  of  his  assets  were  collectible 
choses  in  action.  They  are  easily  placed  be- 
yond the  reach  of  creditors.  The  apparent 
insincerity  of  the  debtor  in  his  offer  to  secure 
the  plaintiff's  claim,  and  his  prevarication 
about  going:  to  the  bank  to  get  money  to  pay 
it,  were  circumstances,  the  natural  tendency 
of  which  was  to  produce  the  impression  at 
an  intent  to  gain  delay  for  his  private  end. 
They  do  not  well  comport  with  a  good  mo- 
tive. If  his  representations  as  to  the  value 
of  his  assets  were  true,  it  is  not  proba- 
ble that  any  lawful  disposition  of  them  could 
have  been  made  by  a  preferential  assignment 
for  the  benefit  of  creiditors,  so  as  to  exclude 
the  plaintiff  from  participation.  It  is  not 
improbable,  therefore,  that  bis  threat  implied 


an  unlawful  disposition  of  his  property.  If 
bis  representations  as  to  his  assets  were  false, 
the  falsehood  does  not  increase  confidence  in 
bis  intention  to  make  an  honest  disposition 
of  them.  These  were  all  pertinent  facts  for 
the  consideration  of  the  court  trying  the  is- 
sue, and  warrant  the  conclusion  reached. 
Aftirm. 


Felioah  Ins.  Oo.  t>.  Wilkerson. 

OSupreme  Court  of  Arkansas.    June  7, 1890.) 

Fibs  Iksubaxob — "IsoH-SAra.CziAUBa." 

1.  The  last  Inventory  having  been  kept  and 
exhibited  to  the  adjuster  of  the  company  10  days 
after  the  Are,  and  afterwards  lost,  there  is  a 
performance  of  the  condition  of  the  "iron-safe 
clause"  in  a  lire  polioy  requiring  assured  to  keep 
and  to  produce  the  last  Inventory  taken  of  his 
business,  and  avoiding  the  poUoy  in  the  event  of  a 
failure  to  produce  it. 

2.  If  the  boolEs  kept  by  the  assured  do  not  fur- 
nish the  data  necessary  to  enable  the  insurers  to 
teat  the  accuracy  of  the  accounts  delivered  to 
them,  nor  afford  any  satisfactory  idea  of  the 
amount  of  goods  on  nand  and  destroyed  by  the 
fire,  he  cannot  recover  on  a  policy  containing  an 
"iron-safe  clause, "  avoiding  it  for  failure  to  keep 
the  last  inventory  and  a  set  of  books  showing  a 
reoord  of  all  business  transacted,  inolnding  pur- 
chases and  sales  for  cash  and  on  credit. 

Appeal  from  circuit  court,  Craighead 
county;  J.  £.  Reddiok,  Judge. 

1£.  F.  Broton,  for  appellant.  J.  C,  Hav>- 
thome,  for  appellee. 

HuQHBS,  J.  Appellee  insured  in  the  ap- 
pellant company  a  stock  of  goods  for  91,000, 
which  wsa  destroyed  by  fire,  and  he  brougiit 
suit  against  the  company,  alleging  that  be 
kept  and  performed  all  the  requirements  and 
conditions  of  the  policy  of  insurance  by  said 
company  Issued  to  him.  The  answer  admits 
the  Urst  paragraph  in  said  complaint,  but  de- 
nies ithat  appellee  had  kept,  observed,  and 
performed  all  the  requirements  and  condi- 
tions contained  in  said  policy,  and  alleged 
specifically  that  it  was  a  condition  in  said 
policy,  in  the  "iron-safe  clause,"  that  the 
assured  promised  and  agreed  to  keep  a  set  of 
books  showing  a  record  of  all  bnsiness  trans- 
acted, including  purchases  and  sales  for  cash 
and  on  credit,  together  with  the  last  inven- 
tory taken  of  said  business,  and  to  keep  said 
books  and  inventory  locked  in  a  fire-proof 
safe  at  night,  and,  at  all  times  when  the 
store  was  open  for  business,  in  some  secure 
place  not  exposed  to  fire  which  would  destroy 
the  store-house  or  house  of  business,  and  to 
produce  such  books  and  inventory,  and,  in 
the  event  of  failure  to  produce  the  same,  the 
policy  should  be  void;  and  appellant  denied 
that  he  had  performed  this  condition  in  said 
policy  of  insurance.  The  policy  bore  dato 
9th  of  November,  1887,  and  continued  for 
one  year.  The  fire  occurred  May  25, 1888. 
Appellee  took  inventories  of  his  stock  in 
November  and  December,  1887,  and  one  in 
April.  1888,  and  exhibited  them  to  the  ad- 
jaster  of  the  company  10  days  after  the  fire, 
and  they  were  afterwards  lost.  These  were 
not  produced  at  the  trial,  but  their  contents 
were  proven  by  oral  testimony. 
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Appellant  contends  that  appellee  was  not 
only  required  to  keep  the  last  inventory  till 
the  Ure  and  presentation  of  the  same  to  the 
adjuster,  but  was  required  to  keep  and  pre- 
sent the  same  when  called  for  by  the  com- 
pany, till  losses  were  ascertained  and  settle* 
ment  made,  because  it  is  a  material  feature 
of  the  contract,  furnishing  the  best  evidence 
of  the  extent  of  the  loss  and  measure  of  ap- 
pellant's liability.  Upon  this  phase  of  the 
case  the  court  gave  the  following  instruc- 
Uon:  "No.  6.  If  the  plainUS  kept  the 
books  and  inventory  as  required  by  'iron- 
safe  clause '  in  policy,  and  after  the  fire  pro- 
duced them  to  the  agent  of  defendant's 
company  authorized  to  settle  losses,  and 
since  that  time  either  of  said  books  or  in- 
ventory has  been  lost  or  destroyed  withont 
the  fault  or  negligence  of  plaintiff,  the  fail- 
ure to  produce  said  books  or  inventory  in 
court,  under  such  circumstances,  would  not 
prevent  recovery  of  plaintifF,  if  proof  is  suffi- 
cient in  other  respects."  The  appellant 
contends  that  this  was  error.  It  was  entire- 
ly competent  for  the  appellee  to  satisfy  the 
jury  of  the  extent  of  bis  loss  by  other  legal 
testimony,  it  having  been  made  to  appear 
that  his  inventory  was  lost  without  his  fault 
or  negligence,  after  he  had  produced  it  to  the 
agent  of  the  appellant  authorized  to  adjust 
the  loss.  Insurance  Co.  v. Nichols,  16  N.  J. 
Law,  410;  Burnatead  y.  Insurance  C!o.,  12 
N.  Y.  81.  It  is  unnecessary  to  the  de- 
.termt  nation  of  this  case  that  the  objection  of 
appellant  to  the  modification  of  instruction  8, 
by  the  court,  should  be  considered. 

Did  the  appellee  keep  books  or  a  record 
"showing  all  business  transacted,  including 
purchases  and  sales  for  cash  and  on  a  credit, " 
as  be  agreed  to  do  in  his  contract  with  the 
insurance  company?  While  it  may  be  that, 
being  a  country  merchant  whose  system  of 
book-keeping  was  known  to  appellant,  be 
was  not  required  to  keep  a  full  set  of  com- 
mercial books,  yet  it  was  bis  duty  to  comply 
with  bis  agreement  contained  in  the  policy. 
This  the  contract  required  as  a  condition 
upon  the  performance  of  which  bis  right  of 
recovery  depended.  May,  Ins.  §§  156. 184. 
The  books  kept  by  appellee  were  not  de- 
stroyed. He  testified  that  he  kept  a  credit 
or  sale  book,  showing  all  credit  sales;  that  he 
kept  a  cotton-book  showing  all  cash  and 
goods  paid  for  cotton;  that  he  kept  a  cash 
account  showing  all  cash  taken  in,  and  kept 
all  bills  of  purchase  showing  all  goods  pur- 
chased; that  his  last  Inventory  was  taken  on 
the  1st  of  April,  1888,  and  showed  the  value 
of  stock  on  hand  to  be  91,811;  that  he  esti- 
mated that  goods  of  the  value  of  $1,874 


were  destroyed  by  the  Are.  The  books  and 
papers  were  all  exhibited  to  the  jury,  except 
some  invoices,  which  had  been  lost.  Ap- 
pellee testified  that  he  kept  a  merchandise 
account  and  a  cash  account,  which  are  copied 
in  the  bill  of  exceptions,  and  it  appears  that 
at  the  end  of  each  month  he  entered  the 
amount  of  purchases  during  the  month;  and 
that  he  kept  a  book  in  which  he  entered  each 
day  his  cash  sales,  and  that  at  the  end  of 
each  month  he  entered  the  aggregate  amount 
of  cash  received  on  his  book.  We  give  a 
specimen  of  the  manner  in  which  the  books 
were  kept:  "Page  202,  Taylor,  Duffy  &  Co., 
Memphis,  Tenn.,  1887.  June  goods,  8855.01; 
July  goods  bought.  $435.96.  «  «  *  In 
stock  at  the  first  of  June,  1887,  up  to  April 
1st,  1888.  Page  203.  W.  Y.  M.  Wiikerson, 
1887,  June.  To  money  taken  in,  $40.00. 
July,  to  money  taken  in,  $90.00.  Paid  Tay- 
lor, Duffy  &  Co.,  paid  June  10th.  one  bale  of 
cotton  that  was  lost  in  1886,  $42.  Sept.,  to 
money  taken  in,  $40.00,"  etc.  It  Is  impas- 
sible to  obtain  any  correct  or  satisfactory 
idea  of  the  amount  of  goods  on  hand,  and  de- 
stroyed by  the  fire,  from  this  mode  of  book- 
keeping. For  aught  the  books  show,  goods  of 
the  value  $400  may  have  been  sold  for  $40,  as 
the  items  are  not  giveu,  but  only  the  aggrs* 
gate  amount  of  ^es.  In  Jones  v.  Insur- 
ance Co.,  36  N.  J.  Law,  35,  the  court  said: 
"In  cases  where  the  fire  has  not  only  con- 
sumed the  goods  insured,  but  all  books  and 
vouchers  from  which  an  account  could  be 
made,  tlie  Insured  has  not  been  held  to  do 
what  was  va^n  and  impossible,  but  only  to 
such  performance  as  the  nature  of  the  case 
would  admit.  In  the  present  case  the  plain- 
tiff's books  were  saved.  He  bad  many  of  the 
invoices  and  vouchers  for  bis  purchases. 
*  *  *  The  names  of  the  persons  from 
whom  goods  were  alleged  to  have  been 
bought,  and  the  gross  amounts,  would  not 
enable  the  insurers  to  test  the  accuracy  of 
the  account  delivered  to  them.  *  •  •  A 
detailed  list  of  the  articles  lost,  where  this  la 
practicable,  is  the  intent  of  the  parties;  and 
courts  should  only  relax  the  requirement 
where- the  nature  of  the  case  does  not  admit 
of  such  particularity;"  citing  Catlin  y.  In- 
surance Co.,  1  Sum.  484;  2  Wood,  Ins.  § 
449;  O'Brien  v  Insurance  Co.,  63N.  Y.  111- 
118.  This  appears  to  be  a  sound  rule,  which 
we  approve  as  applicable  to  this  case.  The 
appellee  having  failed  "to  keep  aset  of  books, 
showing  a  record  of  all  business  transacted. 
Including  purchases  and  sales  for  cash  and 
on  a  credit, "  as  he  undertook  to  do,  was  not 
entitled  to  recover.  The  judgment  is  re- 
versed, and  the  cause  remanded. 
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KoTK.     A  star  (*)  indicates  that  the  case  referred  to  is  annotated 


Abandonment. 

Of  oemeterieB,  see  Cemeteries. 

.ABATEMENT  ANIt   BEVIVAZi. 

flea  in  abatement,  see  Pleading,  2. 

Death  of  party— Notice  of  revival  of  ac- 
tion. 

Under  Mansf.  Dljf.  Ark.  $  6337,  which  pro- 
vides that  revivor  of  actions  shall  be  by  order  of 
the  court  that  the  action  be  revived  in  the  Dame  of 
the  representative  or  successor  of  the  party  who 
bas  died,  and  section  5239,  which  provides  that  no- 
tice of  such  revivor  stiaU  be  given  to  the  adverse 
party  by  service  of  the  order,  a  failure  so  to  notify 
the  adverse  party  does  not  defeat  the  revivor,  but 
merely  postpones  the  duty  of  such  party  to  show 
cause  why  such  revivor  should  not  take  place. — 
Eodgea  ▼.  Taylor,  (Ark.)  18  S.  W.  13». 

ABDxronoN. 

Indictment. 

1.  An  Indictment  under  Gen.  St.  Ky.  1883,  o.  39, 
art.  4,  i  9,  for  detaining  a  woman  against  her  will. 
with  intent  carnally  to  know  her,  may  follow  the 
words  of  the  statute,  and  need  notstate  the  manner 
of  detention.— Carglll  v.  Commonwealth,  (Ky.)  18 
a  W.  916. 

Evidence. 

2,  On  a  trial  for  detaining  a  woman  with  in- 
tent carnally  to  know  her,  she  testified  that  the  ac- 
cused had  often  tempted  her  virtue.  Asked  by 
the  defense  why  she  had  not  made  complaint,  she 
said  because  his  wife  (her  aunt)  had  had  so  much 
trouble  a)>ont  him.  Meld,  that  it  was  error  to  al- 
low her  to  detail  his  sexual  offenses  with  other 
women,  ih  response  to  questions  by  the  state. — 
Cargill  V.  Commonwealth,  (Ey.)  13  B.  W.  910. 

Acceptance. 

Of  deed,  see  Deed,  10-18. 

negotiable  paper  as  payment,  see  Payment,  4. 

Accomplice. 

Evidence,  see  Criminal  Law,  40-43. 

ACOOBD  AND  SATISFACTION. 

Bee,  also,  Paym.ent;  Release  and  Discharge. 

What  constitutes. 

Defendants  gave  a  note  in  payment  of  the 
amount  of  an  assessment  for  a  publio  improve- 
ment. Upon  a  subsequent  and  corrected  assess- 
ment being  made,  it  was  found  that  their  share  of 
the  cost  was  more  than  the  amount  stated  In  the 
note.  BeUl,  that  such  payment  was  not  an  su;cord 
and  satisfaction  of  the  entire  amount  assessed 
against  them.— Stengel  v.  Freston,  i^j.)  18  S.  W. 

Accounting:. 

Between  partners,  see  Partnership,  6-8. 
By  executors,  etc.,  see  Executors  and  Adminis- 
trators, 15-20. 
guardian,  see  OvmxUan  and  Ward,  6. 


V.188.W.— 70 


(1105) 


AOOOUNT  STATED. 

What  constitutes. 

Where,  under  a  contract  to  pabllsh  a  book, 
the  author  has  approved  a  statement  of  the  account 
delivered  to  him  by  the  publisher,  subject  to  fut- 
ure examination  and  correction,  his  acceptance, 
several  weeks  later,  of  a  draft  in  payment  of  the 
account,  implies  a  promise  to  pay  as  upon  an  ac- 
count stated,  which  can  be  corrected  only  for  f rand 
or  mistake.— Weed  v.  Dyer,  (Arlc)  18  S.  W.  582. 

Accretion. 

See  BiparUm  Rights,  i. 

Acknow^Iedgment. 

Of  debt,  effect,  see  Llmitatlnn  of  Actions,  16-31. 
deed,  see  Deed,  6-9. 
mortgage,  see  Mortgages,  8, 4. 
wills,  see  Wills,  10. 

Action.. 

Against  municipal  corporations,  see  Munidpat 
Corporations,  S^^8S. 

receivers,  see  Receivers,  a-6. 

By  and  against  Infanta,  see  hiTaney,  6-12. 

assignee,  see  Assignment  for  BeneM  of  Cred- 
itors, 17-38. 
Church  trustees,  see  Religious  Socle«««,  8. 
ezecuto.<^,  etc.,  see  Executors  and  Adminit- 

trators,  29,  80. 
wife,  see  Husband  and  Wife,  16. 
For  breach  of  warranty,  see  Sale,  7,  8. 
lil»el,  eta,  see  Libel  afid  Slander,  4. 
nuisance,  see  Nuisance,  8-7. 
price,  see  Sale,  18. 

wrongful  attachment,  see  AttatiUMtU,  16-W. 
On  bonds,  see  Bail,  11-18;  Bonds. 
contract,  see  Contracts,  7,  8. 
guardian's  bond,  see  Guardian  and  Ward,  5. 
insurance  policies,  see  Insuratioe,  2^28. 
judgment,  see  Judgment,  88. 
negotiable  instruments,  boo  Negotiable  Instru- 
ments, 7-9. 
sheriff's  bonds,  see  Sheriffs  amd  ConstaJiles,  8. 
Particular  forms,  see  Action  on  the  Case;  As- 
sumpsit; Creditors'  Btti;  f^ectment:  Forcible 
Entry  and  Detainer;  Partition;  QuietitioTUtc,* 
Trespass;  Trespass  to  Try  Title;  Trover  and 
Conversion. 
To  enforce  assessment,  see  Stunielpal  CoTPOTO- 

ttons,  36-80. 
Waiver  of  right,  see  Deceit,  1,  8. 

AOnON  ON  THE  CASE. 

When  lies. 

A  petition  which  alleges  that  a  tenant's  wife 
was  enceinte,  and  that,  knowing  that  fact,  and 
that  excitement  was  likely  to  injure  a  woman  in 
that  condition,  the  landlord  violently  assaulted  two 
negroes  on  the  tenant's  premises,  and  in  his  wife's 
presence,  whereby  she  sustained  a  fright  which 
eventually  produced  a  miscarriage,  and  otherwise 
injured  her  health,  states  a  cause  of  action. — Hill 
V.  Kimball,  (Tex.)  13  8.  W.  6S 
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Adjoining  Land-Owners. 

See  Boundaries;  Fences. 

Administration. 

Bee  Executors  and  Administrators. 

Admissions. 

See  Evidence,  12-14. 

ADVEBSE  POSSESSION. 

See,  also,  Boundiiries,  4,  5. 

What  oonstitates. 

1.  A  railroad  company  entered  on  lands,  ano, 
In  the  presence  of  the  owner,  and  on  his  verbal 
promise  to  give  a  right  of  way,  staked  off  a  right 
of  way  of  the  nsnal  width  of  100  feet.  The  com- 
pany constructed  its  tracks,  and  had  actual,  ex- 
clusive, and  continuous  possession  of  the  25  feet 
along  the  oenter  of  the  right  of  way  occupied  by 
the  tracks  for  the  prescriptive  period,  claiming 
title  to  the  whole  strip,  and  exercising  over  it  such 
usual  acts  of  ownership  as  the  nature  of  the  prop- 
erty permitted.  Held,  in  an  action  of  ejectment 
by  the  grantee  of  the  land,  who  purchased  with 
knowledge  of  the  existence  of  the  road,  that  the 
company  had  title,  under  the  statute  of  limitations, 
to  the  100-feet  strip.— Hargis  v.  Kansas  City,  C.  & 
a  By.  Co.,  (Mo.)  18  8.  W.  680.» 

2.  In  trespass  to  try  title,  in  whtoh  the  Issue 
was  as  to  the  true  boundary  between  two  sur- 
veys, defendant  testified  that  the  improvements 
made  by  one  S.,  under  whom  he  claimed,  were  near 
the  line  as  claimed  by  him:  that  several  acres  had 
been  inclosed  around  the  house ;  and  that  he  and 
his  wife  had  held  the  land  by  inheritance  since 
1873,  but  that  there  never  was  a  fence  around  the 
land  until  just  before  suit  was  brought.  Other 
witnesses  testified  that  S.  occupied  a  small  tract  in 
the  upper  north-west  portion  of  defendant's  sur- 
vey from  1S41  to  1854,  and  some  of  the  family  re- 
mained until  1860.  Plaintiff  and  defendant  claimed 
tinder  different  grants.  Held,  that  defendant's 
possession  was  not  sufficiently  continuous,  open, 
and  hostile  to  sustain  the  defense  of  the  stataite  of 
limitations.— Porter  v.  MUler,  (Tex.)  18  S.  W.  656. 

8.  A  city  cannot  recover  a  strip  of  land  in- 
closed and  occupied  by  defendants  for  20  years, 
during  which  time  the  city  had  paved  in  front  ox 
the  strip,  and  made  no  claim  to  It,  recognizing  de- 
fendant's title.— Bosworth  v.  City  of  Mt.  Sterling, 
(Ky.)  18  S.  W.  920. 

Notiae  of  claim. 

4.  Act  1873,  (Oen.  8t  Ky.  687,)  requiring  writ- 
ten notice  from  the  person  in  possession  of  any 
street  or  alley  to  the  town  council  that  his  posses- 
sion is  adverse,  in  order  to  start  the  running  of 
the  statute  of  limitations,  applies  to  those  In  pos- 
session of  any  street  at  the  time  of  Its  passage.  If 
the  possession  had  not  then  ripened  into  title. — 
Bosworth  V.  City  of  Mt.  Sterling,  (Ey.)  18  a  W. 
«20. 

Presumption. 

5.  A  widow,  who  after  ber  husband's  death 
remains  in  possession  of  land  which  he  admittedly 
held  subject  to  a  certain  lien,  is  presumed  to  hold 
as  he  did,  in  the  absence  of  an  express  disclaimer 
or  an  express  hostile  occupant,  with  the  knowl- 
edge of  the  lien  claimant.— Oury  t.  Saunders, 
(Tex.)  18  B.  W.  1030. 

ConstruotiTe  possession. 

6.  Where  one  has  made  a  survey  of  lands,  for 
(he  purpose  of  pre-emption,  which  includes  a  prior 
survey  oy  another  person,  his  possession  of  that 
part  of  his  survey  outside  of  the  former  survey 
will  not  have  the  effect  of  extending  such  posses- 
sion within  the  former  survey^ough  there  is  no 
one  In  actual  possession  of  It.— King  v.  Hunt,  (Kj.) 
18  B.  W.  214. 

Continuity  of  possession. 

7.  Where  the  evidence  shows  that  a  tenant  of 
one  C,  who  had  been  In  possession  of  the  land,  and 
under  whom  plaintiff  claims  bv  adverse  posses- 


sion, moved  off  the  land,  and  a  stranger  todk 
possession  and  occupied  it  for  several  weeks,  the 
possession  of  C,  and  his  vendors  and  tenants,  can- 
not help  plaintiff,  and  be  oannot  connect  theli 
possession  with  the  possession  of  himself  and  hii 
immediate  vendor.— Warren  v.  Fredericks,  (Tex.) 
18  a  W.  643. 

Payment  of  taxes. 

8.  While  **  possession  and  payment  of  taxes  ■ 
must  concur,  under  Rev.  St.  Tex.  art.  8193,  which 
provides  that  every  suit  to  recover  land,  as  against 
any  person  having  peaceable  and  adverse  posses- 
sion thereof,  and  paying  taxes  thereon,  and  claim- 
ing under  a  deed  or  deeds  duly  registered,  shall  be 
Instituted  five  years  next  after  the  cause  of  action 
accrued,  yet  the  taxes  need  not  be  actually  paid 
during  the  continuance  of  possession.  It  is  sai&- 
clent  if  the  taxes  are  paid  for  the  five  years  during 
which  possession  Is  held,  though  the  payment  is 
not  made  until  after  possession  has  ceased! — Snow- 
den  V.  Rush,  (Tex.)  18  a  W.  189. 

9.  Where  tax-receipts  show  that  the  taxes 
were  paid  on  lands  granted  to  one  Cole,  while 
the  land  in  controversy  was  granted  to  one  Coles, 
but  Identify  the  land  In  other  respects,  they  are 
properly  admitted  in  evidence  as  bearing  upon 
the  question  of  payment  of  taxes. — SeemoUer  v 
Thornton,  (Tex.)  18  S.  W.  846. 

Color  of  title. 

10.  in  an  action  for  the  recovery  of  land,  where 
defendant  claims  title  by  adverse  possession,  a  tax- 
deed  under  which  he  claims  is  propei  ly  admitted 
in  evidence  to  show  the  basis  for  adverse  posses- 
sion, although  by  reason  of  its  irregularities  it  is 
insufficient  as  evidence  of  title.  —  SeemuUer  v. 
Thornton,  (Tex.)  18  a  W.  846. 

Instructions. 

11.  An  instruction  which  makes  plaintiff's 
claim  by  adverse  possession  to  all  of  the  land, 
down  to  the  time  when  he  was  evicted,  dependent 
on  the  coverture  of  a  married  woman  through 
whom  defendant  claims,  Is  error  where  It  appears 
that  the  married  woman  only  had  title  to  part  of 
the  land,  and  conveyed  that  interest  10  years  be- 
fore plaintiff's  eviction.— Warren  v.  Fredericks, 
(Tex.)  18  S.  W.  643. 

Affidavit. 

For  attachment,  see  Attainment,  6-8. 

Agency. 

See  Prtnctpol  and  Agent, 

Alimony. 

See  Divorce,  8,  4. 

ALTEItATION  OP  INSTBTJ- 
MENTS. 

Of  bail-bond  by  sheriff. 

1.  The  unauthorized  alteration  by  the  sheriff  of 
a  hail-bond  which  obligates  the  principal  to  appear 
at  the  next  term  of  court,  "A.  D.  188,"  so  as  to 
make  It  read  "1889,"  being  material,  discharges 
the  obligor.— Wegner  v.  State,  (Tex.)  IS  S.  W.  aoS. 

Before  delivery. 

2.  A  note  whose  time  of  payment  has  been  al- 
tered is  admissible  in  evidence  when  it  Is  shown 
that  the  alteration  was  mude  by  the  maker  before 
delivery.— BeU  v.  Boyd,  (Tex.)  18  a  W.  282. 

Amendment. 

Of  bill  of  exceptions,  see  Exogptbmt,  BUi  qft  *• 
judgment,  see  Judgment,  80, 8L 
pleadings,  see  Pleading,  9-11. 
records,  see  Records,  2. 
statutes,  see  Statutes,  2,  8. 


Ancient 

See  £irt(2«nce,  87. 


Instruments. 

Digitized  by  VjOOQIC 
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Stock-killing  cases,  see  Bailroad  Companies,  BO- 
SS. 

Crimea  oonoemlng — Driving  firom  range. 

.1.  One  who  is  in  charge  of  a  large  pasture 
owned  by  another,  and  who,  under  instructions 
from  his  employer,  drives  out  of  such  pasture,  at 
a  point  several  miles  from  the  place  where  they 
were  turned  in,  cattle  owned  by  a  third  person, 
and  turned  into  such  pasture  without  permission, 
is  not  guilty  of  **  willfully  driving  cattle  not  his 
own  from  their  accustomed  range, "  within  the 
meaninK  of  Pen.  Code  Tex.  art.  767,  though  the 
owner  of  tlw  cattle  owns  a  few  acres  inclosed  In 
the  pasture,  where  he  consented  to  the  inolosute 
thereof,  without  reserving  any  right  of  pasturage, 
as  defendant's  act  is  not  "willful, "  and  the  cattle 
are  not  on  "their  accustomed  range." — Wells  v. 
Bute,  (Tex.)  18  S.  W.  889. 

2.  One  who  turns  horses  out  of  Ma  pasture, 
and  notifies  their  owner  about  them,  is  not  guilty 
of  a  violation  of  Pen.  Code  Tex.  art.  767,  whlon 
makes  it  a  misdemeanor  for  any  one  to  "willfully" 
drive  from  its  accustomed  range  live-stock  not  his 
own,  without  the  owner's  consent. — Mahle  v.  State, 
(Tex.)  13  S.  W.  989. 

Willful  killing  or  wounding. 

8.  Although,  In  a  prosecution  under  Pen.  Code 
Tex.  art.  08(),  for  wantonlj]  and  willfully  killing 
dumb  animals,  the  ownership  of  the  animals  neoii 
not  be  alleged.  If  such  allegation  is  made,  proof  of 
ownership  must  corrmpoad  with  the  allegation.— 
HcLaurine  v.  State,  (Tex.)  18  S.  W.  993. 

4.  Where  the  indictment  was  for  wantonly 
killing  a  dumb  animal,  under  Pen.  Code  Tex.  art. 
&S*),  it  was  error,  in  addition  to  an  instruction  upon 
this  offense,  to  charge  as  to  the  offense  denounced 
bv  article  679.  which  is  for  the  protection  of  the 
owner.— McCleskey  v.  State,  (Tex.)  18  S.  W.  997. 

5.  Where  one  kills  a  dumb  animal  while  tres- 
passing upon  his  cultivated  land,  the  land  being 
fnsufflciently  fenced,  the  offense  is  that  denounced 
by  Pen.  Code  Tex.  art.  685,  atd  a  conviction  could 
not  be  had  under  article  680.— McCleskey  v.  State, 
(Tex.)  IS  S.  W.  997. 

6.  On  prosecution  under  Fen.  Code  Tex.  art.  680, 
for  wantonly  wounding  a  hog,  which  the  evidence 
tends  to  show  was  shot  by  defendant  while  tres- 
passing on  bis  crop,  it  is  competent  for  defendant 
to  show  that  bis  fence  was  a  lawful  one,  which,  by 
the  stock  law  prevailing  in  his  locality,  was  not 
required  to  tnm  hogs.— Brewer  t.  State,  (Tex.)  18 
8.  W.  1004. 

7.  On  prosecution,  under  Pen.  Code  Tex.  art 
680,  for  wantonly  killing  a  hog,  where  the  evidence 
raises  the  issue  whether  the  nog  was  wounded  in 
defendant's  insufllclently  fenced  inclosure,  the 
jury  should  be  instructed  that,  if  they  find  this  to 
be  the  fact,  a  conviction  cannot  be  bad  under  ar- 
ticle 680,  the  punishment  for  such  offense  being 

Srovided  by  article  686.— Brewer  v.  State,  (Tex.j 
)  &  W.  1004. 

XTnlawfiil  branding. 

8.  A  conviction  for  unlawfully  branding  a 
horse  without  the  consent  of  the  owner,  with  In- 
tent to  defraud,  cannot  be  sustained,  where  the 
evidence  shows  that,  while  the  branding  was  done 
without  the  consent  of  the  owner,  defendant  did 
It  to  protect  the  owner,  by  proven  ting  another  per- 
son irom  taking  possession  of  the  horse. — ^Mont- 
gomery V.  State,  (Tex.)  18  S.  W.  lOOa 


Answer. 


See  PltaMng,  4-6. 
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L  APPSLT.1TB  jDBiaDICTION. 

II.  Reqcisites. 

III.  Practice. 

IV.  Review. 

V.  Effect  or  Affiai. 
VI.  Decision. 
VIL  LiABiuTiBS  ox  AffeaitBokss. 


See,  also.  Certiorari;  ExceptUmi,  BiU  of;  New 

Tiial. 
By  administrator,  see  Executors  and  Administra- 
tors, 80. 
In  condemnation  proceedings,  see  Eminent  Do- 
main, 9. 
criminal  oases,  see  Criminal  Law,  76-00. 

I.  Appellate  Jurisdiction. 
When  appeal  lies. 

1.  A  controversy  between  creditors  as  to  the 
priority  of  their  executions  on  certain  land  is  one 
involving  the  title  to  land,  under  the  statute  al- 
lowing appeals  in  such  cases  irrespective  of 
amount,  though  the  land  has  been  sold  by  order  of 
court  pending  the  action.— Clements  v.  Waters, 
(BCy.)  18  S.  W.  481. 

Appealable  judgment. 

3.  In  partition  proceedings  judgmentfor  par- 
tition and  order  of  sale  are  interlocutory  merely, 
and  are  not  final  judgments,  within  the  meaning 
of  Rev.  St  Mo.  1S89,  f  7184,  providing  that  appeals 
and  writs  of  error  will  lie  from  a  find  judgment  in 
partition  proceedings.— Buller  v.  Linzee,  (Mo.)  18 

IL  Reqcisites. 
Bonds. 

8.  A  surety  on  a  bond  for  costs  does  not,  on 
judgment  in  the  action  ngsinst  his  principal,  be- 
come a  party  to  the  suit,  and  therefore  Incompe- 
tent as  a  surety  on  an  appeal-bond. — Sampson  y. 
Sollnskv,  (Tex.)  18  8.  W.  67. 

4.  Rev.  8t  Tex.  1879,  |  1689,  provides  that  a 
party  appealing  from  a  judgment  in  a  justice's 
court  to  the  district  court  shall,  within  10  days 
from  the  date  of  the  judgment,  file  with  the  justice 
a  bond  payable  to  the  appellee,  "conditioned  that 
the  appellant  shall  prosecute  his  appeal  to  effect, 
and  shall  pay  off  andsatisfy  the  judgment  which 
may  be  rendered  against  him  on  such  appeal." 
Held,  that  an  appeal-bond  conditioned  that  appel- 
lant should  "  prosecute  Its  appeal  to  effect,  or  pay, " 
etc.,  is  a  sufBclent  compliance  witn  the  statute.— 
Southern  Paa  Co.  V;  Staley,  (Tex.)  13  S.  W.  480. 

5.  A  misrecital  of  the  date  of  a  judgment  in 
an  appeal-bond  is  not  fatal  to  the  appeal  when  the 
court,  names  of  the  parties,  amount  and  effect  of 
the  judgment,  and  nnmber  of  the  case  are  all  cor- 
rectly stated,  as  the  other  recitals  sufBciently  show 
that  the  bond  is  given  in  the  Identical  case  in 
which  the  judgment  appealed  from  is  rendered, 
which  is  all  that  is  necessary. — Southern  Pao.  Co. 
▼.  Staley,  (Tex.)  18  S.  W.  430. 

III.  Practice. 

Assignment  of  errors. 

6.  An  assignment  of  error  t6at  "the  court 
erred  in  rendering  judgment  for  plaintiff  un- 
der the  law  and  evidence  in  the  case, "  and  that 
"the  court  erred  in  overruling  motion  for  new 
trial, "  is  not  sufficiently  specific.  —  Anderson  v. 
Horn,  (Tex.)  18  S.  W.  2*. 

7.  Where  no  exceptions  have  been  taken  dur- 
ing trial,  an  objection  that  the  verdict  is  contrary 
to  law  is  too  general  to  be  oonsldered  on  appeal. — 
Cailln  V.  Baird,  (Ky.)  18  S.  W.  434. 

8.  An  assignment  of  error  in  overruling  special 
exceptions  to  a  petition  in  an  action  for  malicious 
prosecution,  on  the  ground  that  the  exhibits  at- 
tached thereto  show  probable  cause  for  the  prose- 
cution, and  show  that  there  is  no  cause  of  action 
by  showing  contradictory  statements  as  to  the 
cause  of  action,  is  too  general;  there  being  six 
exhibits,  and  no  particular  statements  being  speo- 
ifled.— Ck)oper  v.  l*ngway,  (Tex.)  13  S.  W.  179. 

9.  An  assignment  that  "the  court  erred  in  re- 
fnsing  a  new  trial  to  plaintiff  as  asked  for  In  its 
motion  and  amended  motion  for  new  trial,  filed 
herein  on  the  7th  and  10th  of  August,  1S89, "  is  too 
general — Ouadalupe  &  San  Antonio  Rivers  Stock 
Ass'n  V.  West,  (Tex.)  13  S.  W.  807. 

10.  Assignments  of  error  that  the  court  erred 
in  overruling  plaintiff's  motion  for  a  new  trial, 
that  the  verdict  is  not  supported  by  the  evidence, 
and  that  the  verdict  and  judgment  are  contrary  to 
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law  and  the  erldenee,  are  too  general  for  consid- 
eration.—Leach  T.  Wilson  County,  (Tex.)  18  B.  W. 
618. 

11.  An  exception  that  "the  verdict  is  contrary 
to  law"  is  too  vague  and  general  to  entitle  it  to  con- 
sideration by  the  appellate  court.— Jones  v.  Wor- 
cher,  (Ky.)  18  S.  W.  911. 

Beoord. 

13.  A  transcript  of  certain  papers  and  proceed- 
ings and  written  admissions  not  embodied  in  a 
formal  statement  of  facts  signed  and  approved  bv 
the  trial  judge  constitutes  no  part  of  the  record, 
and  cannot  be  considered  on  appeal. — Ficklin  v. 
Strickland,  (Tex.)  18  8.  W.  372. 

18.  In  the  absence  of  a  statement  of  facts,  the 
correctness  of  conclusions  of  fact  filed  by  the  trial 
court  cannot  be  questioned,  except  in  so  far  as  the 
conclusions  may  contain  contradictions. — Snowden 
V.  Rush,  (Tex.)  18  S.  W.  189. 

14.  Evidence  not  appearing  In  the  transcript 
will  be  disregarded,  but  that  which  appears  in  the 
transcript  must  be  considered,  as  the  transcript, 
if  incorrect,  should  be  corrected  by  certiorart.— 
Bryson  v.  Johnson  County,  (Mo.)  18  8.  W.  289. 

16.  An  entry,  "General  demurrer  to  plaintiff's 
trial  amendment  overruled.  Special  exceptions, 
except  the  one  of  injury  to  cattle,  overruled,  "— 
does  not  sufficiently  show  that  any  exception  was 
sustained,  or,  if  any,  which  one:  there  being  sev- 
eral relating  to  the  subject  mentioned.— Broussard 
▼.  Sabine  &  B.  T.  Ry.  Co.,  (Tex.)  18  &  W.  68. 

16.  There  is  no  statute  in  Kentucky  requiring 
that,  on  an  appeal  to  the  circuit  court  from  an 
order  of  the  connty  court  admitting  a  will  to  prt^ 
bate,  a  formal  transcript  of  the  proceedings,  and 
copy  of  the  judgment,  of  the  latter  be  filed;  and 
a  statement  filed  in  the  droult  court,  showing  the 
parties,  and  who  appeals,  and  tbata  judgment  was 
rendered  by  the  county  court  at  a  certain  time, 
from  which  an  appeal  is  taken,  is  sufficient. — ^Will- 
lams'  Ex'r  V.  Wmiams,  (Ky.i  18  8.  W.  260. 

Bill  of  exceptions. 

17.  The  refusal  of  the  court  to  file  conolusions 
of  law  and  fact,  on  written  request,  will  not  be 
considered  on  appeal,  unless  there  is  a  bill  of  ex- 
ceptions to  the  court's  acUon.— Cotulla  v.  Ooggan, 
(Tex.)  18  S.  W.  742. 

18.  A  statement  in  a  bill  of  exceptions  that  the 
court  refased  to  give  certain  numbered  instruo- 
tions  asked  by  defendant,  "to  which  refusal  of  the 
instructions  thus  asked  the  defendant  by  its  coun- 
sel then  and  there  excepted  at  the  time, "  will  not 

•  be  treated  as  a  general  exception  to  the  action  of 
the  court  in  rerastng  the  instructions  as  a  whole, 
but  will  entitle  defendant  to  hare  each  refused  in- 
struction considered  by  the  supreme  court. — Weber 
▼.  Kansas  City  Cable  Ry.  Co.,  (Mo.)  18  S.  W.  587. 

19.  When  a  bill  of  exceptions  contains  the  re- 

Suest  "the  clerk  will  here  copy  plaintiff's  instruc- 
ions  as  asked,  leaving  off  the  amendments  of  the 
court, "  and  recites  that  the  court  gave  certain  of 
the  instructions  after  adding  specified  clauses,  and 
the  transcript  contains  a  paper  writing  indorsed, 
"Instructions  for  Plaintiff,"  divided  into  para- 
graphs and  amended  as  recited  in  the  bill  of  ex- 
ceptions, its  identity  with  the  instructions  called 
for  is  sufficiently  establishrd.— Spratt  v.  New  Or- 
leans Ins.  Ass'n,  (Ark.)  18  B.  W.  7W. 

20.  A  charge  of  the  court,  which,  though  copied 
into  tlie  trans(nipt,  is  not  included  in  the  bill  of 
exceptions,  will  not  be  considered  on  appeaL — 
Chesapeake,  O.  ft  8.  W.  R.  Ca  r.  Foster,  (Tenn.) 
IS  8.  W.  694. 

Time  for  preparing  and  filing. 

21.  Where  a  term  of  court  does  not  adjourn  for 
two  weeks  after  judgment,  and  after  motion  for 
new  trial  is  overruled,  the  facts  that  the  court 
stenographer  "was  unable  to  write  out  the  testi- 
mony before  court  adjourned ;  that  the  term  might 
by  law  have  continued  several  days  longer;  and 
that  Its  adjournment  was  unexpected,— do  not  ex- 
cuse delay  la  preparing  the  statement  of  facts  un- 
til after  court  adjourned,  where  it  does  not  appear 
that  the  judge  announced  that  the  term  would  con- 
tinue for  the  atatutory  time,  but  simply  that  the 


clerk  informed  counsel  to  that  effect.— Bains  t. 
Wheeler,  (Tex.)  18  S.  W.  824. 

23.  A  statement  of  facts  filed  two  days  after 
final  adjournment  of  the  trial  court  will  not  be  con- 
sidered on  appeal,  where  no  order  is  shown  to  hare 
been  entered  during  the  term  authorizing  the  state- 
ment to  be  made  up  in  vacation,  as  required  by  Rev. 
St.  Tex.  art.  18T9.— Broussard  v.  Sabine  &  K  T. 
Ry.  Co..  (Tex.)  13  S.  W.  68. 

28.  Under  Rev.  St.  Tex.  art  1S19,  which  pro- 
vides that  the  court  may,  by  an  order  entered 
of  record  during  a  term  of  court,  authorize  a  state- 
ment of  facts  to  be  perfected  in  vacation,  at  any 
time  not  exceeding  10  days  after  adjournment  of 
the  term,  a  statement  of  facts,  which  was  not  filed 
until  7  days  after  adjournment,  cannot  be  consid- 
ered on  appeal,  where  the  transcript  discloses  no 
order  allowing  10  days  after  adjournment  for  filing 
the  same. — San  Antonio  &  A.  F.  Ry,  Co.  ▼.  Moore, 
(Tex.)  lb  S.  W.  295. 

Petition  for  rehearing. 

24.  If  the  opinion  of  the  supreme  court  on  an 
appeal  does  not  discuss,  or  in  express  language 
determine,  any  particular  point  in  a  case,  its  atten- 
tion should  be  called  to  it  by  a  petition  for  a  re- 
hearing; otherwises  judgment  of  affirmance  must 
l>e  taken  to  have  determined  all  the  questions  be- 
low, which  preceded  and  were  involved  in  the 
judj^entappealed  fivm.— Gray  v.  Dickinson,  (Ky.) 
18  S.  W.  209. 

Appeal  from  inferior  court. 

25.  Appellee  applied  to  the  county  court,  under 
Rev.  8t.  Tex.  c.  14,  for  an  order  withdrawing  an 
estate  from  administration,  which  was  granted. 
The  administrator  appealed  to  the  district  court, 
where,  on  a  trial  de  novo,  a  similar  order  was  en- 
tered, and  the  judgment  was  affirmed  by  the  su- 
preme court.  Held  that,  since  Rev.  St.  Tex.  art. 
3207,  provides  that  an  appeal  to  the  district  court 
from  an  order  of  the  county  court  withdrawing  an 
estate  from  administration  must  be  tried  detumo, 
the  administrator  continued  to  be  such  after  his 
appeal,  and  since,  at  the  time  tbe  appeal  was  de- 
termined the  exhibit  filed  before  commencement 
of  the  proceeding  no  longer  represented  tbe  true 
condition  of  the  estate,  appellee  could  not  main- 
tain an  action  in  the  district  court  to  compel  the 
administrator  to  turn  over  the  estate  without  first 
requiring  him  to  file  another  exhibit  in  the  connty 
court— Houston  v.  Mayes,  (Tex.)  IS  S.  W.  1006. 

IV.  RaviBW. 
In  general. 

26.  Errors  assl^ed  cannot  be  considered  where 
motion  fpr  new  trial  was  not  made. — ^Slots  y.  Pw- 
teet,  (Mo.)  13  8.  W.  955. 

27.  Refusal  of  trial  by  jury  is  only  reviewable 
on  exception.— EQctz  v.  Perteet,  (Mo.)  IS  8.  W.  933. 

28.  Refusal  of  change  of  venue  is  reviewable 
only  on  exception.— Elotz  v.  f  erteet,  (Mo.)  18  S. 
W.  955. 

29.  Where  there  has  been  a  misdirection,  bnt 
for  which  the  jury  might  have  reached  a  different 
conclusion,  the  reviewing  court  cannot  say  that 
judgment  was  rightfully  rendered  for  defendant.— 
CottrlU  V.  Crum,  (Mo.)  18  B.  W.  763. 

Objections  not  raised  below. 

80.  Objection  to  the  admission  of  evidence  can- 
not be  made  for  the  first  time  on  appeaL — Shor- 
nick  V.  Bennett,  (Tex.)  13  a  W.  9S3. 

81.  The  testimony  of  the  presiding  judge,  who 
was  called  as  an  expert  on  the  value  of  plaintiff's 
services,  cuunot  be  ohjeoted  to  f or  the  first timeon 
appeal.— Wright  v.  MoCampbell,  (Tex.)  13  a  W. 

83.  The  failure,  throueh  a  clerical  error,  to  en- 
ter a  credit  which  should  have  been  allowed  npon 
^ving  judgment  in  the  circuit  court,  is  not  a 
ground  for  reversal,  when  no  effort  has  been  made 
to  correct  the  error  in  the  court  below. — Bell  v. 
Mansfield's  Assignee,  (Ky.)  18  S.  W.  88.S. 

88.  The  question  of  the  authority  of  attorneys 
who  signed  and  filed  a  pleading  cannot  be  raised 
for  the  first  time  on  appeal.7-MoIUienny  t.  Bhu, 
(Tex.)  18  8.  W.  666.3  gi,i,3d  by  LiOOgle 
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84.  In  an  aetion  to  set  aaide  a  conveyance  as 
in  fraud  of  creditors  of  the  grantor,  where  the 
Krantee'B  answer  raises  the  single  issue  of  the  va- 
lidity of  the  conveyance,  it  cannot  be  objected  for 
the  first  time  on  appeal,  that  plaintiff  did  not  take 
a  preliminary  step  necessary  to  authorize  the  bring- 
ing of  the  action.— Behan  v.  Warfield,  (Ky.)  18  S. 
W.439. 

85.  The  fact  that  the  grantee  died  tending  the 
action,  and  that  some  of  her  devisees,  who  were 
made  parties,  are  infants,  does  not  give  them  the 
right  to  raise  such  objection  on  appeal,  where  their 
guardian  od  litem  merely  adopts  the  decedent's 
answer.— Behan  v.  Warfleld,  (Ky.)  18  S.  W.  489. 

FreBumptionB. 

36.  Where  the  record  contains  no  statement  of 
fact«.  and  there  is  no  bill  of  exceptions,  it  must  be 

Jiresumed  that  all  proof  necessary  to  sustain  the 
udgment  was  produced. — Gentry  v.   Schneider, 
<Tex.)  18  8.  W.  614, 

Weight  and  Bufflcienoy  of  evldenoe. 

87.  Where  the  evidence  is  conflicting,  the  find- 
ings of  the  trial  judge  will  not  be  disturbed  on  an- 
peal.— Crabtree  v.  Bradbury,  (Ark.)  13  8.  W.  985. 

38.  The  supreme  court  will  not  reverse  a  chan- 
cellor's findings  of  fact,  unless  clearly  against  the 
weight  of  evidence. — Morrison  v.  Howe,  (Ey.)  IS 
S.  W.  244. 

89.  The  findings  of  fact  of  the  trial  judge  in  an 
election  contest  are  as  conclusive  on  appeal  as  the 
verdict  of  a  jury. — Jones  v.  GlIdewell,(Ark.)  13  S. 
W.  738. 

40.  The  findings  of  fact  of  the  court,  sitting  as 
a  jury,  where  the  evidence  is  conflicting,  will  not 
lie  disturbed  if  there  Is  evidence  to  support  them. 
—Scott  V.  Patterson,  (Ark.)  13  S.  W.  419. 

41.  In  Kentucky,  the  rule  that,  where  the  evi- 
dence is  conflicting,  the  verdict  will  not  be  dis- 
turbed on  appeal,  applies  as  well  in  cases  involving 
the  validity  of  a  wul  as  in  any  other  civil  case.— 
WUliams'  Ex'r  v.  Williams,  (Ky.)  13  S.  W.  250. 

42.  Where  a  cause  is  tried  before  the  court 
without  a  jury,  the  appellate  court  is  bound  by  the 
finding  of  facts,  to  the  same  extent  as  though  such 
flndingwas  made  by  a  jury. — Handian  v.  licManus, 
CMo.)  18  S.  W.  207. 

43.  Nor  does  it  affect  this  rule  that  the  evidence 
was  heard  before  one  judge,  and  tried  on  a  tran- 
acript  thereof  before  anotner  judge. — Handian  T, 
UcManus,  (Ho.)  18  &  W.  207. 

44.  Wnere  no  fact  is  shown  by  the  record 
wbioh  will  enable  the  supreme  court,  as  matter  of 
law,  to  declare  that  a  grantee  in  a  deed  had  notice 
of  a  pre-existing  mortgage  when  the  deed  was  ex- 
ecuted, the  same  weight  will  be  given  to  the  find- 
ing of  the  lower  court  on  the  question  of  notice 
that  would  be  on  any  other  question  of  fact. — Love 
▼.  Breedlove,  (Tez.)  18  S.  W.  222. 

45.  Where  there  is  a  special  finding  of  facts  and 
DO  motion  for  a  new  trial,  the  sufficiency  of  the 
evidence  to  sustain  the  finding  cannot  be  consid- 
ered on  appeaL — Taylor  t.  Van  Motor,  (Arlc)  18 
&  W.  699. 

46.  The  evidence  being  conflicting  as  to  whether 
the  logs  sequestered  were  cut  on  land  of  defendant 
or  intervenor,  the  verdict  will  not  be  disturbed  on 
appeal.- Irvin  v.  Ellis,  (Tex.)  13  8.  W.  22. 

47.  Where  the  evidence,  though  confiicting,  is 
•ullleient  to  support  the  finding,  the  judgment  will 
not  be  disturbed.— O'Shaughnessyv.  Moore,  (Tex.) 
18  8.  W.  670. 

46.  A  finding  that  the  grantee  of  land  was  the 
buHband  and  father  of  defendants  will  not  be  dis- 
tur'oed  though  there  is  evidence  that  there  were 
three  persons  of  the  same  name,  one  of  whom 
never  came  to  Texas.  Of  another,  there  was  no 
trace;  but  the  husband  and  father  of  defendants 
came  to  the  stato  before  the  grant,  and  died  in 
Louisiana,  having  papers relatingto land  in  Texas. 
—Baker  v.  McFarland,  (Tex.)  18  S.  W.  1042. 

BuUngs  on  evidence. 

49.  Refusal  to  exclude  evidence  on  motion,  made 
after  it  has  been  admitted,  will  not  be  disturbed, 
on  appeal,  where  It  does  not  appear  why  it  was  not 
objected  to  when  offered,  nor  tnat  the  court  abused 
its  discretion  by  refusing  on  the  ground  that  tlw 


objection  came  too  late.- Missouri  Fao.  By.  Co.  t. 
Lamothe,  (TOz.)  18  a  W.  194. 

Matters  not  apparent  on  record. 

50.  Where  the  district  court,  on  appeal  Aram  a 
justice's  court,  overrules  a  plea  to  the  jurisdiction 
of  the  justice,  it  cannot  be  reviewed  If  the  record 
fails  to  show  any  evidence  offered  in  support  of 
the  plea,  or  action  taken  on  the  question  of  juris- 
diction.—CotuUa  V.  Goggan,  (Tex.)  18  8.  W.  742. 

61.  Error  cannot  be  predicated  on  the  refusal 
of  the  trial  court  to  charge,  on  an  inquiry  made  by 
the  jury  after  they  had  retired,  where  it  does  not 
appear  by  the  bill  of  exoeptions,  but  only  by  an 
atadavlt  filed  with  the  motion  for  a  new  trial,  that 
the  jury  requested  additional  instructions. — ^Taylor 
V.  Davis,  (Tex.)  18  a  W.  642. 

Harmless  error. 

62.  The  improper  admission  of  testimony  !• 
harmless  error,  where  there  Is  competent  testi- 
mony in  the  case  to  the  same  effect. — Campbell  ▼. 
Carnahan,  (Arl<.)  IS  S.  W.  1098. 

68.  Where  a  judgment  limits  the  recovery  of 
compensation,  in  a  suit  by  the  surviving  partner 
of  a  law  firm,  to  the  services  which  had  been  ren- 
dered  before  the  death  of  one  partner,  the  admis- 
sion of  evidence  that  the  surviving  partners  reit. 
dered  services  after  they  bad  been  notified  of  thair 
discharge  is  harmless  error. — Wright  y,  HoCamj^ 
beU,  (Tex.)  18  S.  W.  293. 

64.  The  Improper  admission  of  evidence,  esp^ 
daily  In  a  case  tried  l>efore  the  court,  is  not  ground 
for  reversal,  where,  on  the  uncontradicted  testimo- 
ny, no  other  judgment  could  liave  been  rendered 
than  that  entered.— Texas  Land  &  Loan  Co.  v.  Bla- 
lock,  (Tex.)  18  8.  W.  13. 

66.  An  error  in  the  admission  of  evidence  ia 
cunid  where  appellants  fail  to  object  thereto,  and 
its  consideration  is  afterwards  excluded  from'tlia 
jury  by  the  instructions. — Whitmore  v.  Supreme 
Lodge  Knights  &  Ladles  of  Honor,  (Uo.)  18  S.  W. 
495. 

66.  The  refusal  of  the  court  below  to  strike  out 
incompetent  evidence  is  not  reversible  error,  where 
the  facts  sought  to  be  proved  thereby  have  been 
established  by  other  and  competent  evidence. — 
Roe  V.  City  of  Kansas,  (Mo.)  18  a  W.  404. 

57.  Error  cannot  bo  predicated  on  the  improper 
admission  of  a  deposition,  where  another  deposi- 
tion of  the  same  witness  states  all  the  material 
facts  contained  In  the  deposition  objected  to.— 
Ayers  v.  Harris,  (Tex.)  13  8.  W.  768. 

Objections  waived. 

58.  Where,  in  trespass  to  try  title,  defendant 
withdraws  his  answer,  and  files  a  disclaimer  of 
title  to  the  land  as  described  in  plaintiffs'  petition, 
af  tor  a  report  of  survey  made  by  order  of  the  court 
has  been  filed,  and  does  not  object  at  the  trial  to 
the  admission  of  the  report  in  evldenoe,  he  cannot^ 
on  appeal,  complain  that  the  judgment  againai 
him,  in  addition  to  the  description  of  the  land  con- 
tained in  the  petition,  adds  a  more  complete  d» 
scription  taken  from  the  surveyor's  report. — Btter 
V.  Dignowity,  (Tex.)  18  B.  W.  978. 

59.  Where  a  party  to  a  suit  has  agreed  to  the 
admission  of  an  afSdavIt  as  evidence  for  the  pur- 
pose of  trial,  to  prevent  a  continuance,  he  is  es- 
topt^d  from  assigning  Its  admission  as  error. — Mo- 
Clanahan  v.  West,  (Mo.)  13  8.  W.  074. 

60.  Where  a  petition  states  a  good  cause  of  ac- 
tion, and  the  defendant  makes  default,  he  cannot 
object  on  appeal  that  the  evidence  was  insufficient 
to  sustain  the  judgment.— Bhomlck  r.  Bennett, 
(Tex.)  13  B.  W.  982. 

61.  Defendant  waives  his  demurrer  to  plaintiff* 
evidence  by  introducing  his  own. — Hilz  v.  Missouri 
Pac.  Ky.  Co.,  (Mo.)  18  8.  W.  946. 

v.  EmoT  or  Appbai. 

SupersedisaB. 

^.  wbere  the  term  of  office  of  the  dlerk  and 
master  of  a  chancery  court  had  not  expired  when 
his  successor  was  appointed,  and  the  latter  pro- 
cured a  warrant  directing  the  seizure  of  the  official 
books  and  papers,  on  application  for  a  writ  of  er- 
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roF  ttem  the  judgment  on  which  the  wsrrant  Is- 
sued, a  tupenedeas  will  issue,  though  the  wftrrant 
has  been  luUy  executed,  with  a  direction  to  restore 
the  books  and  papers;  that  being  the  only  method 
for  preserving  the  rights  of  the  parties  as  they 
were  before  the  making  of  the  order. — Stafford  v. 
WilUams,  (Tenn.)  18  S.  W.  79S. 

VI.  Decision. 

AfSrmance — Damages. 

63.  Where  appellants  fall  to  prosecute  their  ap- 
peal, manifestly  taken  for  delay,  a  10  per  cent, 
penalty  may  be  added,  though  they  suggest  that 
they  have  paid  the  judgment  since  the  transcript 
was  aied.— Anderson  v.  Qoodwin,  (Tex.)  18  8. 
W.  31. 

Dismissal. 

64.  An  appeal  will  be  dismissed  where  neither 
party  has  made  out,  or  furnished  the  supreme 
court  with,  a  statement  of  the  case,  as  required  by 
Rev.  St  Mo.  1879,  $8778.— Ebersoley.  Rankin,  (Mo.) 
18  S.  W.  766. 

Beversal. 

65.  Where  there  is  evidence  to  sustain  a  finding 
as  to  a  balance  due  for  services  as  attorney,  except 
as  to  a  charge  against  them  of  the  amount  of  a 
judgment,  whlch^oes  not  appear  to  have  tieen  col- 
lected, the  cause  will  be  reversed  as  to  that  item 
alone.— Williams  v.  Murreli's  Adm'r,  (£y.)  18  S. 
W.  1075. 

Rendition  of  judgment. 

66.  In  an  action  on  a  note,  defendant  pleaded 
an  Illegal  agreement  between  the  parties  to  the 
note,  tainting  it  with  fraud.  A  jury  bein^  waived, 
the  court  found  for  defendant,  and  dismissed  the 
petition.  On  appeal  it  appeared  that  the  only 
witnesses  as  to  the  existence  of  the  agreement 
were  plaintiff  and  defendant.  The  testimony  of 
defendant  failed  to  show  any  such  agreement  as 
he  liad  alleged.  Held,  that  It  was  within  the  prov- 
ince of  the  court  to  direct  judgment  for  plaintiff, 
and  to  refuse  to  remand  the  case  for  a  new  triaL — 
Kosenfeld  v.  Goldsmith,  (Ky.)  18  S.  W.  8. 

67.  Upon  appeal  from  an  order  of  a  justice  of 
the  peace,  denying  a  motion  to  quash  an  execution 
on  the  ground  that  it  had  been  paid,  judgment 
should  be  rendered  against  the  appellant,  and  the 
sureties  on  the  appeal-bond,  for  costs  only,  and 
not  for  the  amount  of  the  original  judgment  on 
which  such  execution  was  issued.— Woolum  v.  Kel- 
ton,  (Ark.)  18  8.  W.  78. 

Mandate  and  proceedings  below. 

68.  When  a  plea  in  abatement  has  been  de- 
cided adversely  to  defendant,  he  has  no  right  to 
have  it  tried  again,  though  on  appeal  the  judg- 
ment on  the  main  issue,  which  was  tried  at  the 
same  tune  as  the  plea  In  abatement,  be  reversed 
on  some  ground  not  affecting  such  plea. — ^Tynberg 
V.  Cohen,  (Tex.)  18  8.  W.  315. 

69.  Where,  in  a  suit  against  several,  judgment 
is  rendered  against  all  the  defendants  butone,  and 
such  judgment  Is  reversed  on  appeal,  on  a  second 
trial  judgment  may  be  rendered  against  all  the  de- 
fendants even  though  the  appeal-bond  was  not 
payable  to  the  successful  defendant  as  well  as  to 
the  plaintiff,  when  such  defendant  made  no  objec- 
tion to  such  bond,  since  the  judgment  reversed 
was  thereby  wholly  vacated.— 'Tynberg  v.  Cohen, 
(Tex.)  18  8.  W.  816. 

VII.  Liabilities  on  AppeaI/-Bonds. 

LiabilitieB  of  sureties. 

70.  Though  on  appeal  from  a  justice  of  the  peace 
to  the  district  court,  in  an  action  on  a  contract  and 
to  foreclose  a  chattel  mortgage,  defendants  are 
successful  to  the  extent  of  the  mortgage,  the  sure- 
ties on  their  appeal-bond  are  liable  on  the  judgment, 
under  Rev.  St.  Tex.  art.  1689,  which  requires  the 
appeal-bond  to  be  conditioned  that  the  appellant 
shall  prosecute  the  appeal  to  effect,  "and"  shall 
satisfy  the  judgmentrendered  againsthim. — Cotul- 
U  V.  Ooggan,  (Tex.)  18  S.  W.  742. 


AFFEABAlfCE. 

Special  appearance. 

1.  Under  Rev.  Bt  Tex.  art.  1343.  providing 
that,  when  citation  or  service  thereof  is  quashed 
on  motion  of  defendant,  he  shall  be  deemed  to  hare 
entered  his  appearance  to  the  succeeding  term,  a 
non-resident  defendant,  served  with  notice  with- 
out the  state,  who  appears  specially,  and  files  a 
motion  to  quash  the  service  on  a  plea  in  abate- 
ment, thereoy  enters  his  appearance  to  the  next 
term  of  the  court.  Following  York  v.  State.  11  8. 
W.  869.— Sam  v.  Hochstadter,  (Tex.)  13  8.  W.  535. 

Effect. 

2.  Where  in  an  action  to  recover  judgment  oa 
a  note,  and  to  foreclose  a  mortgage  securing  it,  de- 
fendant appears,  and  has  the  recovery  on  the  note 
reduced  by  equitable  set-offs,  he  cannot  object  to  a 
personal  judgment  againsthim  that  he  was  served 
with  process  in  another  county  than  that  in  which 
the  judgment  is  rendered.  —  Brown  v.  United 
States  Home  &  Dower  Ass'n,  (Kj.)  IS  S.  W.  10S5. 

8.  Where  a  non-resident  defendant  appeals  on 
the  ground  that  the  warning  order  against  her  was 
void,  and  the  judgment  is  reversed,  no  further 
service  on  her  is  necessary,  since  her  appearance 
by  appeal  brings  her  into  court— Waggoner  v. 
Fogleman,  (Ark.)  13  8.  W.  729. 

4.  Where  plaintiff  filed  with  a  justice  a  note 
Indorsed  "Paid. "  upon  which  he  appeared  as  a  co- 
maker with  defendant  and  an  entry  was  made  on 
the  docket  that  plaintiff  claimed  he  was  surety  for 
defendant  and  had  paid  the  note  for  him,  and  aft- 
erwards defendant  obtained  acbange  of  venue.filed 
this  record  before  a  second  justice,  and  entered  his 
appearance,  be  cannot  question  the  jurisdiction  of 
the  second  justice.— BuiBngton  v.  Sipe,  (Ark.)  18 
8.  W.  763. 

5.  In  an  action  against  a  foreign  corporation, 
the  citation  was  served  upon  the  corporation,  in 
Its  own  state,  by  delivery  to  the  president  of  the 
corporation.  The  corporation  answered  by  pleas 
to  the  jurisdiction,  on  the  ground  of  non-residence 
and  substituted  service,  and,  reserving  Its  right 
thereunder,  filed  a  plea  to  the  merits.  Held,  that 
its  voluntary  appearance  by  plea  to  the  merits  was 
a  waiver  of  the  objection  to  the  jurisdiction. — St 
Louis,  A.  &  T.  Ry.  Co.  v.  Whitley,  (Tex.)  13  8.  W. 
868. 

Application. 

For  Insurance,  see  Insuratuse,  4. 

Appointment. 

Of  administrator,  see  Executora  and  Adminit- 
trators,  1-3. 
receivers,  see  Receivers,  1. 

Appraisement. 

In  partition,  see  PartUion,  2. 

Argument  of  CounseL 

See  Criminal  Law,  19-28;  TrUil,  8-10. 
ASREST. 

Sufficiency  of  warrant,  see  Homb^dc,  24. 

By  reading  warrant. 

Where  an  officer  executed  a  warrant  by 
merely  reading  it  to  plaintiff  while  confined  to  her 
bed,  there  is  an  actual  arrest— Shannon  v.  Jones, 
(Tex.)  18  &  W.  477. 

ASSAULT  AND  BATTBBY. 

Former  jeopardy,  see  Crlmlnnl  Lme,  5. 
With  intent  to  kill,  see  Ham<ci<2e,  19-28j 
rob,  see  Robbery,  1.  i  by  VjOOQ  iC 
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Criminal  proseoutton  —  Aggravated  as- 
sault. 

1.  A  hoy  ot  17  years  la  not  an  "adult  male," 
within  the  meaning  ot  Pen.  Code  Tex.  {  496,  pro- 
viding tbat  an  assault  and  battery  becomes  aggra- 
vated when  committed  "bvan  adult  male  upon  the 
person  of  a  female. "— Oalbralth  v.  State,  (Tex.)  18 
S.  W.607. 

^—  EvidOQOO. 

3.  Neither  a  pistol  nor  brasa  knacks  are  nec- 
essarily deadly  weapons,  and  on  trial  of  an  indict- 
ment for  an  agf^rravated  assault  and  battery,  al- 
leged to  have  been  committed  with  a  pistol  and 
brass  knucks,  the  same  being  "deadly"  weapons, 
the  state  must  show  the  deadly  character  of  snoh 
weapons  by  proving  their  size  or  the  manner  of 
their  use.— Ballard  v.  State,  (Tex.)  18  S.  W.  674. 

8.  Evidence  that  defendant  assaulted  a  person, 
tmt  used  only  his  hands  and  knees, — striking  him 
with  his  fist,  throwing  him  down,  and  kneeling  on 
him, — shows  only  a  simple  assault  and  battery, 
and  is  not  aufflcient  to  support  a  conviction  of  ag- 
gravated assault  and  battery.— Buchanan  v.  State, 
CTex.)  18  B.  W.  lOOa 

Instructions. 

4.  Where,  on  a  trial  for  assault  and  battery, 
there  is  evidence  tending  to  raiae  the  iasue  o{  self- 
defense,  the  oourt  should  fuUy  and  correctly  in- 
struct on  that  laaue.— Masters  T.  State,  (Tex.)  18  S. 
W.  989. 

5.  Defendant  and  proaecutor  got  Into  a  relig- 
ions discussion  at  breakfast.  After  going  outside, 
defendant  said:  "You  have  raised  a  difficulty  in 
my  family. "  Prosecutor  aaid  he  had  not,  where- 
upon they  called  each  other  liars.  Defendant  then 
drew  a  pistol.  Prosecutor  said  defendant  aimed 
at  him,  and  snapped  it.  Defendant  denied  this, 
and  said  that,  before  he  drew  the  pistol,  prose- 
cutor stooped  to  pick  up  a  large  stick,  and  that  he 
then  drew  the  pistol,  and  told  prosecutor  not  to 

Sick  up  the  stick,  or  he  would  shoot  him ;  that  be 
id  not  Intend  to  shoot,  but  only  to  prevent  prose- 
cutor from  getting  the  stick.  The  only  Instruction 
on  the  subject  of  self-defense  was  that,  if  defend- 
ant provoked  the  dilBcvUy.  he  could  not  claim  that 
be  acted  in  self-defense.  JSchl,  that  it  did  not  pre- 
sent the  issue  fairly  and  fully,  and  that,  though 
the  instructions  requested  by  defendant  were 
faulty,  the  request  was  suffloient  to  call  the  court's 
attention  to  its  omission.— Masters  v.  State,  (Tex.) 
IS  S.  W.  999. 

Verdict. 

6.  wnere,  on  acbarge  ot  aggravated  assault, 
toe  ]ury  determined  on  a  convictTon  for  simple  as- 
sault, the  verdict  should  have  so  specified. — Bowen 
▼.  State.  (Tex.)  18  8.  W.  787. 

Assessment. 

Of  taxes,  see  Taxation,  8-11. 

Assets. 

See  Executors  and  Administrators,  6, 7. 


ASSiamCENT. 

See,  also.  Assignment  for  Benefit  of  Creditors. 
Of  errors,  see  Appeal,  6-U. 

insurance  policy,  see  Insurance,  2,  8. 

judgment,  see  Judgment,  87. 

mortgage,  see  Mortgages,  19. 

What  is  assignable. 

1.  The  equitable  interest  of  defendant  In  exe- 
cution in  land  after  ito  sale  under  the  execution, 
and  his  right  to  sue  to  set  the  sale  aalde,  can  be 
■old  and  conveved  by  him.— Strickland  v.  Hard- 
wicke,  (Tex.)  18  &  W.  978. 

3.  Blnce  a  cauae  of  action  for  a  tDapaaa  on  land 
will  survive  and  pass  to  the  personal  repreaenta- 
tive,  under  Rev.  St.  Mo.  1»~»,  J  96,  it  is  assignable. 
—Chouteau  v.  Boughton  ilio.)  18  B.  W.  877. 


ASSIGNMENT  FOB  BENEFIT 
OF  OREDITOBS. 

Bee,  also.  Insolvency. 

Appointment  of  receiver,  see  Receivers,  1. 

Preferences,  see,  also,  Conflict  of  Laws,  3. 

Bequisites  and  validity. 

1.  An  insolvent  firm  executed  two  mortgages 
on  ite  entire  stock  to  two  of  its  creditors,  whose 
claims  were  past  due,  and  delivered  them  to  the 
latter'a  attorney,  and  then  executed  a  third  mort- 
gage to  all  ite  other  creditors.  The  attorney  took 
possession,  and  sold  enough  goods  to  aatiafy  the 
first  two  mortgages,  and  delivered  the  remaining 
property  to  the  creditors  in  the  third  mortgage. 
There  was  no  agreement  for  the  intervention  of  a 
trustee,  nor  were  any  of  the  mortgagees  answera- 
ble for  the  proceeds  of  salea  to  any  one  but  the 
mortgagors.  Meld,  that  the  transaction  was  not 
an  assignment — Fechelmer  v.  Robertson,  (Ark.) 
13  S.  w;  428. 

2.  An  instrument  conveying  a  stock  of  goods 
to  plaintiff,  "first  to  pay  himself"  a  certain  debt, 
and  all  necessary  expenaea  incurred  in  converting 
the  stock  into  cash,  the  surplus  to  be  divided  pro 
rata  among  other  named  creditors.  Is  not  a  mort- 
gage, but  a  valid  assignment.  —  Hart  v.  Blum, 
(Tex.)  18  8.  W.  181. 

8.  Adeedof  assignment  for  the  benefit  of  cred- 
itors, which  makes  preferences,  and  provides  that 
after  the  preferred  creditors  are  paid  all  other 
creditors  shall  be  paid  p<iri  passu,  and  directs  the 
asaignee  to  wind  up  the  estete  as  the  law  directs, 
is  not  void  for  failure  to  specify  the  time  within 
which  the  creditors  are  to  accept  ite  provisions 
and  surrender  their  debts. — Thornton  v.  Simon, 
(Ark.)  18  S.  W.  789. 

— —  Filing  inventory  and  giving  bond. 

4.  Under  Hansf.  Dig.  Ark.  I  SOS,  which  pro- 
vides that,  before  an  assignee  for  the  benefit  of 
creditors  shall  be  entitled  to  take  possession  of  the 
property  assigned,  he  shall  file  in  court  a  complete 
inventory  and  desoription  of  such  property  and 
give  a  bond,  the  surrender  of  possession  to  an  as- 
signee under  an  agreement  made  at  the  time  of 
the  assignment,  by  delivering  to  him  the  key  of 
the  premises  in  which  the  assigned  goods  are 
stored  for  the  purpose  of  making  an  inventory, 
and  before  the  assignee  has  qualified  by  filing  an 
inventory  and  giving  bond,  avoids  the  assignment. 
—  Oilkerson-Sloss  Commission  Co.  v.  I»ndoa, 
(Ark.)  18  S.  W.  513;  Qoodbar  v.  Hears,  Id.  515: 
FrizzeU  v.  TiUer,  Id.  1097. 

Assignment  by  corporation — Use  of  seaL 

5.  The  use  of  the  corporate  seal  being  neces- 
sary to  convey  land,  under  Rev.  St.  Tex.  art.  60U, 
an  assignment  by  a  corporation  for  the  benefit  of 
creditors,  purporting  to  convey  all  ito  property, 
real  and  peraonal,  is  invalid  without  the  seal, 
though  the  inventory  shows  only  personalty.  — 
Shropshire  v.  Behrens,  (Tex.)  18  S.  W.  1043. 

Preferences  and  reservation. 

6.  Under  Gen.  St.  Ky.  o.  44,  art.  8,  f  1,  provid- 
ing that  every  mortgage  made  In  contemplation  of 
insolvency,  with  the  design  to  prefer  one  or  more 
creditors,  shall  inure  to  the  benefit  of  all  the  credit- 
ors of  the  mortgagor,  but  further  providing  that' 
such  atatuto  shall  not  affect  any  mortgage  made  in 
good  faith  to  secure  any  debt  created  simulteneons- 
ly  with  such  mortgage,  a  mortgage  given  by  an  in- 
solvent to  secure  a  debt,  a  portion  of  which  is  cre- 
ated at  the  same  time,  is  a  valid  security  for  such 
portion,  though  the  residue  of  the  debt  is  a  pre-ex- 
isting one.— McCutohen  v.  Caldwell,  (Ky.)  18  S. 
W.  1072. 

7.  But  a  mortgage  given  to  secure  a  pre-exist- 
ing debt,  in  pursuance  of  a  verbal  agreement  made 
at  the  time  of  the  creation  of  the  debt  months  be- 
fore, is  not  within  the  exception  of  the  statute. — 
McCutohen  v.  Caldwell,  (Ky.)  13  a  W.  1072. 

8.  A  promise  made  by  a  debtor,  to  induce  one 
of  his  creditors  to  accept  a  stotutory  assignment 
made  by  him,  that  he  would  pay  the  balance  of 
such  creditor's  claim  remaining  after  the  distribu- 
tion of  the  assigned  estate,  is  fraudulent  and  void. 
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as  being  •  a<>cret  sKreement  by  which  s  preference 
is  fri^en  bv  an  assignor  to  one  of  his  creditors. — 
Dansby  v.  Freiberg,  (Tex.)  18  8.  W.  831. 

9.  A  stipulation  for  a  release  in  a  eeneral  as- 
signmentforthe  benefit  of  creditors,  which  is  made 
only  as  a  condition  of  preference,  does  not  invali- 
date the  instrument— Wolf  v.  Gray,  (Ark.)  18  8. 
W.  612. 

10.  An  omission  in  the  assignment  of  direc- 
tions to  the  assignee  to  notify  the  creditors  of  the 
condition  on  which  they  may  be  preferred  does  not 
avoid  the  deed.— Wolf  v.  Gray,  (Arlt.)  13  S.  W.  613. 

11.  An  assignment  for  the  benefit  of  creditors; 
purporting  to  convey  all  the  property  of  the  aa- 
slgnors,  real  and  personal,  individual  and  partner- 
ship, except  that  which  Is  exempt,  is  void,  where 
there  is  an  intentional  withholdingof  any  property 
not  exempt. —Penzel  Grocer  Co.  v.  Williams,  (Ark.) 
18  S.  W.  7S«. 

13.  An  agreement  by  the  debtors  to  appropriate 
certain  property  in  the  hands  of  some  of  their  cred- 
itors to  the  payment  of  their  indebtedness  to  the 
latter,  said  creditors  having  a  lien  on  the  property 
to  secure  the  debt,  and  the  debt  being  greater  than 
the  value  of  the  property,  is  not  a  fraudulent  with- 
holding of  assets  by  the  debtors — Wolf  v.  Gray, 
(Ark.)  18  S.  W.  512. 
Effeot. 

13.  An  agreement,  by  a  partner  purchasing  the 
partnership  effects,  to  pay  the  firm  debts,  does  not 
charge  the  goods  with  a  trust,  so  that  an  assign- 
ment by  him  will  carry  only  his  interest  remain- 
ing after  payment  of  the  firm  debts.— Hart  y. 
Blum,  (Tex.)  18  S.  W.  181. 

The  assignee — Bond. 

14.  Under  Gen.  Laws  Tex.  1883,  p.  47,  which  re- 
jalres  an  assignee  to  give  bond  for  the  faithful 
discharge  of  his  duties,  and  provides  that  credit- 
ors may  sue  for  breach  of  such  bond,— where  an 
assignee  abandons  the  entire  assets  to  one  creditor, 
and  leaves  the  state,  a  creditor  may  sue  the  as- 
signee and  his  sureties  to  recover  the  value  of  the 
assets,  and  to  have  a  new  assignee  appointed. — 
Becker  v.  Shayne,  (Tex.)  13  S.  W.  1037. 

15.  Sayles'  Ann.. St.  Tex.  art.  65/',  provides  that 
the  bond  of  an  assignee  shall  be  approved  by  either 
the  district  or  county  judge,  but  contains  no  pro- 
vision as  to  the  »>provaI  of  the  bond  of  a  substi- 
tuted assignee.  Held  that,  as  the  district  judge  is 
authorized  by  statute  to  remove  an  assignee  and 
appoint  his  successor,  he  is  the  proper  person  to 
approve  the  bond  of  the  successor.— Periy  v.  Ste- 
phens, (Tex.)  13  S.  W.  984. 

BemovaL 

16.  There  being  no  statntory  provision  for  an 
appeal  from  an  order  of  a  district  judge  removing 
an  assignee,  such  an  order  is  not  suspended  by 

giving  notice  of  appeal  and  filing  bond.— Perry  v. 
tephens,  (Tex.)  13  B.  W.  984. 

Actions  by  assignee. 

17.  Where  an  assignee  is  removed  by  the  dis- 
trict judge,  bis  successor  has  the  right  to  sue  for 
a  tortious  taking  of  the  assigned  property  from  the 
former  assignee.— Perry  v.  Stephens,  (Tex.)  13  S. 
W.  984. 

18.  The  creditor  of  an  insolvent,  when  sued  by 
the  assignee  for  attaching  the  assigned  property, 

■  cannot  convert  the  action  Into  an  equitable  proceed- 
ing for  the  adjustment  and  distribution  of  the 
trust  fund.— Perry  v.  Stephens,  (Tex.)  13  S.  W. 

19.  An  allegation  that  one  of  the  payees  on  a 
note  assigned  all  hisestateto  plaintiff  for  the  bene- 
fit of  creditors  sufficiently  alleges  the  assignee's 
right  to  sue  in  his  own  name  in  connection  with 
the  other  payee.— Bell  v.  Mansfield's  Assignee, 
(Ky.)  18  S.  W.  888. 

20.  There  is  no  variance  between  an  instrument 
conveying  property  to  plaintiff,  "Jirstto  pay  him- 
self" a  certain  debt,  and  expenses  incurred  in  con- 
verting the  property  into  cash,  the  surplus  to  be 
divided  among  other  creditors,  and  an  allegation 
that  "the  property  had  been  assigned,  transferred, 
and  conveyed,  and  delivered  to  plaintiff,  •  »  * 
in  trust  to  sell  and  dispose  of  the  same." — Hart 
V.  Blum,  (Tex.)  13  S.  W.  181. 


21.  A  statement  In  a  finding  that  tlie  debtor 
"  sold  "  the  property  to  the  assignee  vrill  not  msdie 
the  finding  erroneous,  where  the  instrument  of  as- 
signment is  set  out  in  fall  therein.— Hart  r.  Blum, 
(l%x.)  18  S.  W.  181. 

For  WTongftil  attachment. 

83.  Goods  assigned  for  the  benefit  of  creditor* 
having  been  attached  and  purchased  by  the  aa- 
signee  at  the  sale,  he  is  not  estopped  to  sue  for 
their  value  by  having  given  notice  at  the  sale  that 
he  owned  the  goods,  and  would  hold  t^  sheriit 
and  attaching  creditors  liable.  —  Hart  T.  Blnm, 
(Tex.)  18  S.  W.  181. 

23.  Wliere  goods  assigned  for  the  benefit  of 
creditors  are  attached  and  sold,  the  fact  that  tlia 
assignee  purchased  the  goods  at  the  sale  cannot 
affect  the  measure  of  damages  he  is  entitled  to 
recover  for  their  wrongful  attachment. — ^Hart  t. 
Blum,  (Tex.)  18  S.  W.  18L 

Assooiations. 

See  BuiUUng  and  Loan  Associations;  Corpora 
tUms;  Insuranee;  RMgUms  Societies. 

ASSX7MFSIT. 

When  lies. 

1.  Where  a  person  takes  possession  of  land  as 
"agent,  "without  disclosing  any  principal,  and  aft- 
erwards applies  to  the  owner  to  purchase  tbe  land, 
telling  him  he  had  been  renting  it  out,  such  a  priv- 
ity arises  between  him  and  the  owner  as  will  enti- 
tle the  latter  to  bring  nssumpsU  against  him  for 
the  rents  afterwards  accruing,  and  collected  by 
bim.— Ward  v.  SmaU's  Adm'r,(Kjr.;  18  S.  W.  MBO. 
Pleading  and  proof. 

2.  Where  the  petition  in  assumpsit  for  goods 
sold  and  delivered  to  a  married  woman,  for  sale 
and  use  in  a  millinery  store  conducted  by  her,  avers 
that  the  husband  promised  to  pay  for  them,  evi- 
dence of  such  a  promise  by  him,  though  it  was  not 
in  writing,  is  admissible.  —  Jones  v.  Worcher. 
(Ky.)  13  S.  W.  911. 

ATTAOHIOINT. 

See,  also,  Oamishment. 

Action  for  wrongful  attachment,  see,  also.  As- 
signment for  Benefit  of  Creditors,  28,  88. 

Rights  of  attaching  creditor,  see  ConJUet  of 
Laws,  2. 

Orounds. 

1.  Under  CivU  Code  Ky.  }  194,  snbsec.  8,  au- 
thorizing an  attachment  on  the  ground  that  the 
debtor  has  no  property  in  the  state  subject  to  ex- 
ecution, or  not  enough  to  satisfy  the  plaintiffs  de- 
mand, and  the  collection  of  the  demand  will  be  en- 
dangered b^  delay  in  obtaining  judgment,"  an  at- 
tachmentwill  not  lie  unless  it  be  alleged  and  shown, 
not  only  that  the  property  is  not  sufficient  to  sat- 
isfy the  demand,  but  also  that  the  collection  would 
be  endangered  by  delay. — Dunn's  Tmstee  ▼.  Uo- 
Alpin,  (^.)  13  B.  W.  888. 

2.  On  motion  to  discharge  an  attachment,  there 
was  evidence  tending  to  show  that  the  defendant 
made  offers  to  seonre  the  plaintiff's  claim,  appar- 
ently insincere,  and  prevaricated  about  going  to 
the  bank  for  money  to  pay  it,  and  that,  having  as- 
sets which  he  stated  to  be  worth  three  times  his 
liabilities,  he  threatened  that,  in  case  the  plaintiff 
gave  his  claim  to  a  lawyer  for  collection,  he  would 
make  such  a  disposition  of  his  property  that  noth- 
ing would  lie  realized.  Held  sufficient  evidence 
to  sustain  the  attachment. — Hanks  v,  Andrews. 
(Ark.)  13  S.  W.  1103. 

Action  against  several  defendants. 

8.  Where  the  demand  is  against  two  or  more 
obligors,  attachment  will  not  lie  against  one  of 
them  on  the  ground  that  he  has  no  proper^  suf- 
ficient to  pay  the  demand;  but  it  must  be  alleged 
and  shown  that  the  other  obligors  have  no  prop- 
erty, subject  to  execution,  sufilcient  to  pay  the  d^ 
mand,  and  that  it  would  be  endangered  by  delay. 
—Dunn's  Trustee  v.  McAlpinj  (Ky.)  IBS.  W.  SO. 
Digitized  by  Vj\JUv! 
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4.  An  allegtttloD  that  such  co-obligor  had  made 
an  assignment  for  the  benefit  of  his  creditors  is 
not  a  compliance  with  the  provisions  of  the  statute. 
—Dunn's  Trustee  v.  McAlpin,  (Ky.)  18  &  W.  863. 
Against  firm. 

5.  Under  Mansf.  Dig.  Ark.  S  809,  provIdinR 
that  a  plaintiff  may  have  an  attachment  against 
the  property  of  the  defendant  for  certain  causes, 
but  that,  where  there  are  several  defendants, 
there  shall  be  no  attachment  against  those  not 
embraced  in  snch  causes,  the  wrongful  act  of  one 
partner,  in  the  conduct  of  partnership  business, 
which  would  warrant  an  attachment  against  his 

ftroperty,  will  not  authorize  an  attachment  against 
he  individual  property  of  the  other  partner,  who 


did  not  participate  in  the  wrongful  act — ^Worthley 
dbar,  (Ark.)  13  8.  W.  210. 


Goodb 


Affidavit. 

6.  Under  Carroll's  Code  Ey.  {  S49,  an  affidavit 
for  a  writ  of  attachment,  wherein  plaintiffs  state 
"that  they  have  reasonable  grounds  for  believing, 
and  do  believe,  that,  unless  prevented,  the  tobacco 
will  be  sold  or  concealed  by  the  defendant,  tbat 
their  claim  is  just,"etc.,  is  sufficient,  and  need  not 
state  the  amount  they  ought  to  recover,  when  the 
debt  and  credits  have  been  set  forth  in  the  peti- 
tion.—BeU  V.  MsnsUeld's  Assignee,  (Ey.)  18  B.  W. 
888. 

7.  Where  the  affidavit  for  an  attachment  al- 
leges that  defendant  is  Indebted  to  plaintiff  in  a 
certain  sum,  but,  though  the  petition  shows  that 
part  of  the  debt  was  not  due  when  the  suit  was 
brought,  neither  the  petition  nor  affidavit  states 
the  amount  due,  and  the  amount  to  become  due, 
the  writ  will  be  quashed,  on  motion. — ^Avery  v. 
Zander,  (Tex.)  13  8.  W.  971. 

8.  An  amended  petition,  afterwards  filed  by 
leave  of  the  court,  snowing  the  amount  due,  and 
the  amount  to  become  due,  cannot  help  plainUS. 
—Avery  v.  Zander,  (Tex.;  18  B.  W.  9T1. 

Iievy  and  lien. 

9.  A  sheriff's  return,  describing  property  as 
"alotof  dry  goods  •  •  •  and  an  iron  safe,  sit- 
uated in  a  storehouse  occupied  by  "  the  attachment 
debtors,  describes  the  property  with  sufficient  cer- 
tainty.—HiUiard  V.  "WUsou,  (Tex.)  18  S.  W.  26. 

Priorities. 

10.  Butt  by  attachment  was  brought  oi<  notes  in 
the  name  of  the  payees,  without  their  knowledge, 
by  attorneys  acting  for  their  surety.  The  payees 
subsequently  ratified  it,  but  meanwhile  other  cred- 
itors had  levied  a  second  attachment.  Held,  that 
the  first  attachment  was  not  the  suit  of  the  payees 
until  their  assent  to  it,  and  the  lien  of  the  second 
attachment  was  entitled  to  priority.  —  Canith- 
Bvrnes  Hardware  Co.  v.  Deere,  (Ark.)  18  S.  W. 
617. 

Interrention. 

11.  Plaintiff  sued  defendant  and  attached  his 
property.  A  creditor  of  plaintiff  garnished  defend- 
ant, and  souffhtto  intervene  in  the  attachment  suit. 
Held  that,  in  the  absence  of  statute  creating  a 
specific  lien  by  service  of  garnishment  process, 

elaintiff's  creditor  had  no  such  lien  as  entitled 
im  to  intervene.— Noyes  v.  Brown,  (Tex.)  18  S. 
W.  36. 

12.  In  a  proceeding  by  interveners  against  plain- 
tiff in  attachment,  evidence  that  the  prodleds  of  at- 
tached property,  deposited  in  a  bank  to  the  credit  of 
plaintiff,  were  drawn  out  on  plaintiff's  check  by  his 
brother-in-law,  who  went  with  the  money  in  the 
direction  of  the  bank  of  B. ;  that  soon  afterwards 
defendants  were  seen  to  enter  the  bank  of  B.  by  a 
back  door;  that  an  entry  in  B.'s  bank's  books 
showsa  deposit  made  on  the  same  day  to  the  credit 
of  defendants;  and  that  next  day  B.'s  bank  sent  to 
plaintiff  a  sum  which,  added  to  defendants'  deposit, 
amounts  to  the  same  sum  less  six  cents,  drawn  on 
plaintiff's  check  by  the  brother-in-law, — is  suffi- 
cient to  support  a  finding  that  plaintiff's  attach- 
ment was  the  result  of  collusion  between  plaintiff 
anddefendants.— Heidenbeimer  v.  Johnston,  (Tex.) 
18  S.  W.  46. 

18.  A  verdict  for  each  of  several  interveners, 
anu  against  piuintiit  in  attachment  of  a  specific 


sum,  with  interest  from  a  certain  date,  at  acertain 
rate,  is  sufficiently  ititelllgible  to  authorize  a  judg- 
ment on  it.— Heidenbeimer  t.  Johnston,  (Tex.)  18 
S.  W.  48. 

14.  Where  plaintiff  in  an  attachment  proceeding 
receives  money  which  properly  belongs  to  inter- 
veners, he  is  chargeable  with  interest  from  th« 
time  he  received  It. — Heidenbeimer  v.  Johnston, 
(Tex.)  18  8.  W.  46. 

Sales — Action  for  purchase  money. 

15.  Under  Mansf.  Dig.  Ark.  1 850,  providing  that 
all  sales  under  attachment  shall  be  subject  to  the 
confirmation  of  the  court,  such  a  sale  is  not  com- 
plete, and  no  action  can  be  maintained  for  pur- 
chase money,  until  snch  confirmation. — Freeman  v. 
Watktns,  (Ark.)  18  B.  W.  79. 

Action  for  wrongAil  attachment. 

16.  An  action  for  wrongful  attachment  may  b« 
brought  before  termination  of  the attaclunent suit; 
the  issues  in  the  two  cases  being  different — Xyn- 
berg  V.  Cohen,  (Tex.)  18  S.  W.  315. 

17.  Under  Rev.  St.  Tex.  art  1198,  |  8,  which 
provides  that  an  action  for  a  trespass  may  be  pros- 
ecuted in  the  county  in  which  the  cause  of  action 
acrued,  an  action  for  the  wrongful  seizure  of 
pioperty  under  a  writ  of  attachment  may  be 
brought  in  the  county  where  the  seizure  took 
place,  though  none  of  the  defendants  are  residents 
of  such  county.— Perry  T.  Stephens,  (Tex.)  18  S. 

Damages. 

18.  The  facts  that  third  persons  refused  to  sell 
to  defendants  in  attachment  because  they  saw  a 
newspaper  statement  that  they  had  failed;  that 
persons  who  had  sold  them  goods  which  had  not 
been  paid  for  took  them  back ;  and  that  they  were 
obliged  to  pay  for  other  goods  in  order  to  keep 
them,— are  immaterial,  since  the  damages  result- 
ing therefrom  are  too  remote. — Tynlierg  v.  Cohen, 
(Tex.)  18  S.  W.  816. 

19.  In  an  action  for  malicious  attachment  of 
part  of  a  stock  of  goods,  it  appeared  that  the  sher- 
iff had  possession  of  the  goods  only  three  hours, 
and  that  he  did  not  interrupt  the  business  of  the 
store,  or  injure  the  goods.  Held  averdiot  forSlSO 
actual  damages  was  excessive,  though  the  defend- 
ants in  attachment  testified  that  the  levy  inter- 
fered with  their  business,  and  caused  tbem  loss  of 
credit.— Tynberg  v.  Cohen,  (Tex.)  18  B.  W.  315. 

ATTORNEY  AND  OUENT. 

Advice  of  counsel,  aeo  MaMoiotu  ProsecvMoii,  5. 

Disbarment. 

In  a  suit  to  obtain  a  decree  for  sale  of  cer- 
tain land,  it  appeared  that  there  was  a  prior  lien 
on  it  to  secure  payment  of  rents  to  a  receiver.  The 
complaint  asked  to  have  this  removed,  alleging  that 
it  was  obtaiaed  by  the  receiver  for  his  personal  se- 
curity merely,  be  having  been  directed  by  the  at- 
torney for  complainant  in  the  suit  in  which  he  was 
appointed  not  to  collect  any  rents  from  the  owner, 
or  force  him  to  do  anything,  and  that  the  receiver 
had  been  discharged  on  a  report  which  stated  that 
he  had  taken  no  steps  as  receiver.    What  pur- 

Eorted  to  lie  a  copy  of  this  report  was  produced 
y  the  attorney,  showing  the  facts  above  stated, 
but  omitting,  after  the  statement  that  he  bad 
taken  no  steps  as  receiver,  the  qualification, 
"  except  to  obtain  •  •  •  a  lien  on  certain  prop- 
erty *  •  •  to  secure  the  payment  of  any  rents 
that  may  be  found  due  *  •  •  on  the  property 
in  controversy  in  this  cause. "  Held  that,  as  the 
full  report  showed  that  persons  not  parties  to  the 
present  suit  were  interested  in  the  lien,  the  attor- 
ney, in  presenting  a  mutilated  copy,  was  guilty  of 
an  attempt  to  mislead  the  court^  such  as  author- 
ized his  dislwrment. — In  re  Henderson,  (Tenn.)  18 
B.  W.  413. 

BAIL. 

Alteration  of  bail-bond,  see  AJieratlon  of  In»tru- 
'"^•^-  DigtizedbyLiOOgle 
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Bigbt  to  ball— Hurder. 

1.  BiU  of  RigrhtsTex.  |  11,  proridM  that  "aU 
prisoners  shall  be  bailable  hj  saffloieot  sureties, 
unless  for  capital  offenses  when  the  proof  is  evi- 
dent. "  Pen.  Code  Tex.  art.  809,  in^es  murder  in 
the  first  degree  a  capital  offense;  but  article  85 

Srovides  that  one  who  commits  murder  in  the  first 
egree,  while  tinder  17  years  of  age,  cannot  be 
punished  capitally.  Held,  that  one  who  is  conced- 
ed to  have  committed  murder  in  the  first  degree, 
while  under  17,  is  entitled  to  bail. — Ex  parte 
Walker,  (Tex.)  18  8.  W.  861. 

3.  Persons  accused  of  murder  in  the  first  de- 
gree are  entitled,  on  luibcas  corpus,  to  be  released 
OD  bail,  when  It  is  not  evident  from  the  proof  that 
they  are  guilty.  Code  Crim.  Proc  Tex.  art.  2.— 
In  re  WUson,  (Tex.)  18  S.  W.  609. 

3.  On  application  for  habeas  cnrpiis  by  one 
committed  on  the  charge  of  murder,  a  witness  who 
had  been  looking  up  evidence  against  defendant 
testified  that  he  found  a  horse's  track  near  where 
deceased  was  found,  which  appeared  to  have  been 
made  by  a  notched  hoof ;  that  defendant's  horse 
had  a  notched  hoof;  and  that  a  measurement  of  it 
taken  by  him  agreed  with  the  size  of  the  track,  but 
the  measurement  WE»  thrown  away.  Witness 
stated  in  the  presence  of  several  persons  that  the 
track  was  made  by  a  large  horse,  but  defendant 
rode  a  small  pony.  He  also  stated,  on  applying  a 
82-caliber  ball  to  the  hole  in  deceased's  hat,  that  it 
fitted  tightly,  but  defendant's  pistol  was  a  44-cali- 
ber.  A  witness  for  the  state,  whom  defendant  was 

Erosecuting  for  a  felony,  testified  that  defendant 
ad  made  uireats  against  deceased.  The  only  mo- 
tive shown  was  that  defendant  and  deceased  had 
had  trouble  over  a  horse,  in  which,  on  arbitration, 
the  former  was  successful.  On  the  night  of  the 
killing,  defendant  stated  that  he  would  probably 
be  arrested  for  the  crime.  The  relatives  of  de- 
ceased, and  many  witnesses  for  the  state,  were 
bitter  against  defendant.  Defendant  had  loaned 
deceased  money,  and  helped  him  in  various  ways. 
Held,  that  defendant  was  entitled  to  bail.— In  re 
Foulk,  (Tex.)  18  8.  W.  746. 

Form  of  bond. 

4.  A  bail-bond  which  obligates  the  principal  to 
appear  at  the  next  term  of  court,  "A.  D.  18S, "  be- 
ing on  an  impossible  date,  is  fatally  defeotlve. — 
Wegner  v.  State,  (Tex.)  18  8.  W.  «08. 

5.  In  a  prosecution  under  Pen.  Code  Tex.  art. 
7SS,  prescrtDing  the  penalty  for  the  marking  and 
branding  by  a  person  of  certain  enumerated  ani- 
mals, "not  being  his  own,  and  without  the  consent 
of  the  owner,  and  with  intent  to  defraud,"  a  bail- 
bond  which  simply  describes  the  offense  of  the 
principal  as  "illegally  marldng  and  branding" 
cattle,  without  giving  the  essential  elementa  of 
the  offense,  is  insufficient;  "Illegal  marking  and 
branding"  not  being  an  offense  eo  nomine  under 
the  Code.— Cresap  r.  Btate,  (Tex.)  18  S.  W.  992. 

6.  Code  Crim.  Proc.  Tex.  art.  288,  requires  the 
bail-bond  to  state  the  time  and  place  when  and 
where  the  accused  binds  himself  to  appear,  and 
provides  that  in  stating  the  time  it  shall  be  suffl- 
cient  to  specify  the  term  of  court.    The  prior  stat- 
ute (Hart.  Dig.  art.  2889)  merely  required  the  bond  . 
to  state  that  the  obligor  would  "appear  at  the  dis-  | 
trict  court  of  the  proper  county  at  the  next  term  | 
thereof. "    Held,  that  the  Code  abrogated  the  rule  I 
which  prevailed  under  the  prior  statute,  and  that  . 
an  impossible  date,  designated  in  a  bail-bond  as  ' 
the  time  of  holding  the  next  term  of  court,  could 
not  be  stricken  out  as  surplusage. — Wegner  v. 
State,  (Tex.)  13  8.  W.  608. 

Validity  of  bond. 

7.  Under  Code  Crim.  Proc.  Tex.  art.  818,  pro- 
viding that  witnesses  may  be  required  by  the  mag- 
istrate, "upon  the  examination  of  any  criminal  ac- 
cusation before  him, "  to  give  bail  for  their  appear- 
ance, etc,  a  witness'  bail-bond  not  executed  till 
four  days  after  the  examination  is  concluded,  and 
the  examining  court  has  adjourned,  and  where  no 
order  requiring  the  bond  bad  been  entered  of  rec- 

'  ord  by  the  magistrate,  is  void.— Foat  v.   State, 
(Tex.)  18  S.  W.  867. 

8.  A  bail-bond  which  recites  that  the  principal 
therein  is  charged  with  unlawfully  altering  a  writ- 


ten order  for  five  dollars'  worth  of  good*  "br  eras- 
ing 'five'  and  writing  ■eight,'  so  as  to  make  the 
said  instrument  fully  appear  as  stated  above,  "does 
not  show  that  he  is  charged  with  forgery,  since  It 
fails  to  set  out  the  tenor  of  the  instrument  after 
the  alteration,  and  the  bond  is  invalid. — Bowman 
V.  Btate,  (Tex.)  18  8.  W.  1009. 

liiabQltlas  of  sureties. 

9.  The  liability  of  sureties  on  a  bail-bond  is 
both  joint  and  several;  and  in  an  action  thereon 
the  fact  that  there  is  a  variance  between  the  judg- 
ment nM  and  the  citation  describing  it,  one  recit- 
ing a  joint,  and  the  other  a  joint  and  several,  lia- 
bility, does  not  render  the  judgment  incompetent 
as  evidence,  the  variance  beins  immatoriaL — Allee 
T.  State,  (Tex.)  18  8.  W.  991. 

10.  A  surety  on  a  ball-bond  oondltioned  that  de- 
fendant shall  render  himself  amenable  to  all  or- 
ders and  process  of  the  court  in  the  prosecution 
of  the  charge  is  not  released  by  a  change  of  venue; 
Mansf .  Dig.  Ark.  S  2199,  providing  that,  on  a  change 
of  venue  in  a  criminal  case,  defendant  shall  enter 
into  recognizance,  with  security,  to  appear  in  the 
court  to  which  the  cause  is  removed,  being  merely 
directory.- Beasly  v.  State,  (Ark.)  18  8.  W.  788. 

Aotiona  on  bonds. 

11.  Under  Code  Crim.  Proc.  Tex.  art.  897,  pro- 
viding that  sureties  "may  at  any  time  relieve  them- 
selves of  their  undertaking  by  surrendering  the 
accused  Into  the  custody  of  the  sheriff  of  the  coun- 
ty where  he  is  prosecuted, "  a  plea  of  surrender  to 
the  sheriff,  prior  to  the  forfeiture  of  the  bail-bond, 
with  notification  that  they  desired  to  be  released, 
is  a  good  defense  in  an  action  on  the  bond. — 
Hughes  v.  State,  (Tex.)  13  S.  W.  777. 

Evidence. 

12.  In  an  action  on  a  bail-bond  the  sureties  an- 
swered that  the  principal  was  in  custody  when  the 
forfeiture  was  declared.  In  proof  of  this  allega- 
tion they  showed  his  conviction  of  the  offense  for 
which  he  was  held,  and  subsequent  incarceration 
in  the  penitentiary.  Held,  that  it  was  competent 
for  the  state  to  show  by  evidence  in  rebuttal,  with- 
out pleading  it,  that  previous  to  declaring  of 
the  forfeiture  he  had  escaped,  and  had  since  l>een 
at  large.— Allee  v.  State,  (Tex.)  18  8.  W.  991. 

13.  Under  Code  Crim.  Proc  Tex.  art.  314,  re- 
quiring an  examining  magistrate  to  certify  to  all 
the  proceedings  had  before  him,  failure  to  certify 
that  bail  was  required  for  appearance  as  a  witness 
is  fatal  to  the  enforcement  of  the  bail-bond,  and 
parol  evidence  of  the  fact  is  inadmissible  to  sup- 
ply  the  omission.— Foat  v.  Btate,  (Tex.)  18  S.  w. 
867. 

BAILMENT. 

See,  also,  Carriers;  Innkeepers:  Pledye. 

What  constitutes. 

Plaintiff  and  others  bought  shares  of  stock 
which  were  included  in  a  oertliicate  standing  in 
the  name  of  E.  Each  purchaser  paid  his  share  of 
the  purchase  to  defendants,  who  paid  it  over  to 
E. ,  and  received  the  certificate  from  him.  Defend- 
anta  then  signed  a  paper,  stating  that  they  had  re- 
ceived from  plaintiff  the  number  of  shares  bought 
by  him,  nd  agreeing  "to  forward  the  same  to  W., 
[the  of^ce  of  the  company,]  for  the  purposeof  trans- 
fer, and  *  *  *  to  deliver  new  certificate  to  him 
[plaintiff]  as  soon  as  received.  "  Held,  that  the  re- 
ceipt showed  a  bailment  to,  and  not  a  sale  by,  de- 
fendants.—Coquard  V.  Wemae,  (Uo.)  18  8.  W.  841. 

Bankruptcy. 

See  Assignment  for  Bcntftt  of  Crediton;  Insolv- 
ency. 

BANKS  AND  BANKING. 

Liability  of  depositary,  see  DejmslUtries. 
Set-off  against  deposit  of  insolvent,  see  Set-Off 
and  Counter-Vlaim,^^^^  byLjOOglC 
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Forged  oheoks. 

Where  forged  checks  on  a  bank,  purporting 
to  be  drawn  in  the  name  of  one  of  its  principal  de- 
iwsltora,  and  running  through  a  period  of  fire 
months,  before  the  forgery  is  discovered,  are  ac- 
cepted and  paid  by  the  drawee  bank  to  other 
banks,  which  accepted  and  paid  them  in  good 
faith,  after  inquiry  of  the  drawee  as  to  the  depos- 
itor's account,  the  drawee  bank  must  stand  the 
loss.— Deposit  Bank  ▼.  Fayette  NaU  Bank,  (Ky.) 
18  S.  W.  889. 

BASTARDY. 

Contraot  for  support  of  child. 

Hansf.  Dig.  Ark.  i  445,  et  seq.,  enabling  the 
mother  of  a  bastard  child  to  cast  the  legal  liability 
for  its  support  on  the  father,  furnishes  a  sufficient 
consideration  for  the  father's  promise  to  pay  her 
for  the  maintenance  of  the  child.— Davis'  Estate  t. 
Herrlngton,  (Ark.)  18  S.  W.  815. 

BENEVOLENT  SOCIETIES. 

Mutual  benefit  insurance,  see  Insurance,  29-84. 

AoUon    by  members   against    corpora- 
tion. 

1.  Members  contributing  to  a  charitable  cor- 
poration organized  to  provide  a  home  for  the  or- 
phans and  widows  of  Confederate  soldiers  from  Mia- 
■ourl,  not  being  pecuniarily  Interested  in  nor  trust- 
ees of  the  fund,  cannot  maintain  an  action  against 
the  corporation  and  its  otBcersfor  non- user  or  mis- 
user of  the  franchise,  and  for  a  receiver  to  dis- 
tribute the  fund  among  the  beneficiaries,  the  proper 
remedy  being,  under  Rev.  St.  Mo.  i  984,  by  quo 
Vfarrantn  by  the  attorney  general  or  circuit  attor- 
ney on  the  relation  of  any  person  desiring  to  prose- 
cute ;  and  it  is  not  enough  that  the  attorney  gen- 
eral is  made  defendant  on  his  refusal  to  become 
party  plaintiff,  it  not  appearing  that  any  written 
complaint  was  ever  made  to  htm  as  required  by 
that  section.— Tyree  r.  Bingham,  (Mo.)  IS  S.  W. 
953. 

Expulsion  of  members. 

2.  Where  the  constitution  of  a  charitable  cor- 
poration reserves  to  a  member  expelled  by  the 
board  of  tmstees  the  right  to  appeal  to  the  mem- 
bers of  the  corporation  at  a  corporate  meeting, 
tmiTTdamu*  will  not  issue  in  favor  of  an  expelled 
member  who  has  taken  no  appeal  from  the  action 
of  the  board,  though  the  order  of  expulsion  may  be 
contrary  to  law  ana  void.— Screwmen's  Ben.  Ass'n 
T.  Benson,  (Tex.)  18  8.  W.  879. 

Best  and  Secondary  Evidence. 

See  Evidence,  2-10. 

Bill  of  Exceptions. 

Bee  Exceptions,  BIU  of. 

Bills  and  Notes. 

See  Negotiable  InstrumenU. 

Bona  Fide  Purchasers. 

See  Sale,  14;  Vendor  and  Vendee,  26-38. 
BONDS. 

See,  also,  PHnelpal  and  Surety. 
Bail-bond,  see  Bail,  4-18. 

Liabilities  of  sureties  on  appeal-bond,  see  Ap- 
peal, 70. 
Of  administrator,  etc.,  see  Executors  and  Admln- 
istrntoTs,  5. 
assignee,  see  Asstgriment  for  Beneflt  of  Cred- 
itors, 14.  l."). 
corporation,  see  Municiixtl  Corporationi,  88. 
county  treasurer,  see  Counties,  8-17. 
guardians,  see  Ouardian  and  Ward,  2-5. 


Of  sheriffs,  see  Sheriffs  and  Constablea,  8. 

state  treasurer,  see  States  and  State  Officers. 
On  appeal,  see  Appeal,  8-5.  , 

Actions  on. 

1.  In  an  action  against  the  sureties  on  a  bond 
conditioned  that  the  principal  should  promptly  ao- 
count  for,  and  pay  over  and  apply,  all  sums  of 
money  received  ^r  plaintiff,  plaintiff  need  not 
show  that  before  bringing  suit  there  had  been  a 
settlement  of  accounts  between  it  and  the  princi- 
pal, and  the  balance  due  plaintitt  ascertained.— 
Uerman  Ins.  Co.  v.  Smesd,  (Ark.)  18  S.  W.  832. 

8.  Under  Civil  Code  Ky.  i  26,  providing  that 
sureties,  severally  liable  on  the  same  or  separate 
instrument*,  may  all  or  any  of  them  be  included 
in  the  same  action,  the  state  may  bring  one  action 
on  the  official  bonds  of  the  state  treasurer  for  sev- 
eral successive  terms,  against  the  treasurer  and 
those  of  his  sureties  who  are  the  same  on  all  the 
bonds,  and  recover  the  whole  amount  of  the  treas- 
urer's defalcations  during  the  several  terms;  and 
it  is  not  necessary  to  include  in  such  action  those 
of  the  sureties  who  are  not  on  all  the  bonds.— Com- 
monwealth V.  Tate,  (Ky.)  18  B.  W.  117. 

Pleading. 


8.  In  an  action  on  the  official  bonds  of  a  state 
treasurer  for  two  successive  terms,  though  the 
sureties  are  the  same,  each  bond  should  be  set  out 
in  a  separate  paragraph,  to  show  the  contract  by 
which  they  became  severely  bound. — Common 
wealth  V.  Tate,  (Ky.)  18  S.  W.  117. 

4.  Where  each  bond  is  thus  set  out  in  a  sepa- 
rate paragraph,  but  the  amount  of  defalcation  for 
the  term  covered  by  each  bond  cannot  be  ascer- 
tained and  is  not  set  out,  there  may  be  an  adden- 
dum or  continuation  of  these  two  paragraphs,  re- 
lating to  both,  and  stating  the  total  defalcation 
during  the  two  terms ;  but  it  is  error  to  make  such 
statement  by  the  addition  of  a  third  separate  para- 
graph.—Commonwealth  v.  Tate,  (Ky.)  13  S.  W.  117. 

6.  The  addition  of  such  third  paragraph,  where 
the  three  paragraphs  state  a  cause  of  action,  is 
merely  an  error  in  form,  and  may  be  cured  bv 
amendment.~Commonwealth  v.  Tate,  (Ky.)  18  S. 
W.  117. 

Books  of  Account. 

See  Evidence,  25,  26. 

BOUNDABIBS. 

On  navigable  waters,  see  Riparian  Rights,  X, 

Artifloial. 

1.  In  trespass  to  try  title  the  disputed  ques- 
tion was  as  to  the  location  of  one  line  of  the  M. 

grant.  The  order  for  the  survey  was  made  in 
eptember,  1838,  and  the  title  was  issued  to  M.  in 
October,  1883.  The  surveyor  to  whom  the  order 
was  directed  testified  that  he  made  the  survey  "in 
1838, "  that  he  kept  a  field-book  of  the  lines  then 
run,  and  that  be  was  never  on  the  land  afterwards. 
The  commissioner  of  the  land-offlce  testified  that 
the  original  field-notes  of  the  surveyor  were  in 
the  archives  of  the  land-office,  and  that  the  origi- 
nal field-notes  of  the  M.  survey  were  attached 
to  his  deposition,  marked  "Exhibit  A."  Exhibit 
A  showed  a  survey  made  in  April,  1888,  for  one 
S.,  and  the  description  in  the  survey  was  the  same 
as  the  description  in  the  grant  to  M.,  except  with 
regard  to  the  number  and  distances  of  some  of  the 
objects  called  for.  Ifeld,  that  the  survey  men- 
tioned in  the  field-notes  as  made  for  S.  was  a  sur- 
vey of  the  same  land  as  that  granted  to  M.,  and 
that  the  surveyor,  having  made  the  survey  for  S. 
but  a  few  months  before,  adopted  It  when  ordered 
to  make  a  survey  for  M.,  without  making  a  resur- 
vey.— Ayers  v.  Harris,  (Tex.)  13  B.  W.  768. 

2.  It  is  not  prejudicial  error  to  charge  that, 
If  the  jury  can  fix  the  lines  of  the  survey  in  har- 
mony with  its  calls  and  known  comers,  then  the 
fact  that  the  lines  would  include  more  than  the 
area  called  for  in  the  grant  becomes  immaterial, 
and  the  extent  of  the  area  should  not  be  consid- 
ered "further  than  as  a  circumstance  to  aid  you,  in 
connection  with  all  the  evidence  iD-J>h«^«iiM,  in 
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following  the  footsteps  of  the  original  snrreyor, 
and  fixing  the  true  boundaries  of  said  grant," 
Trheae  the  lines  as  claimed  by  plaintiff  Include  more 
than  was  intended  to  be  convered  by  the  grant. — 
Ayers  v.  HarrU,  (Tex.)  18  a  !*■.  768. 

Beoognition. 

8.  Plaintiff's  father,  who  conveyed  the  land  to 
him  as  a  gift,  while  owner  caused  the  boundary 
line  to  be  established  and  permanently  marked, 
end  defendant,  while  the  line  was  so  recognized, 
bought  the  adjoining  tract,  relying  on  such  bound 
ary,  and  made  Improvements,  and  occupied  the 
iknd  for  many  years  without  adverse  claim  by 

SlainUff.    Held,  that  the  latter  was  estopped  to 
eny  that  such  line  is  the  true  boundary. — Ander- 
son T.  Jackson,  (Tex.)  18  8.  W.  80. 

Adverse  possession. 

4.  In  ejectment,  it  appeared  that  P.,  as  owner 
of  a  city  lot  50  feet  wide,  conveyed  the  east  half  to 
S.,  and  the  west  halt  to  C.  S.  built  a  brick  house 
on  his  half,  the  wall  being  exactly  on  the  west 
line  of  his  lot.  R.,  as  grantee  of  C,  built  on  the 
east  half,  using  the  west  wall  of  B.'s  house  as  a 
support  for  his  floor  timbers,  under  a  license  from 
S.  There  were  just  '^5  feet  between  this  wall  and 
the  west  line  of  K-'slot.  More  than  10  years  after- 
wards, defendant,  as  grantee  of  R.,  removed  the 
old  house,  and  built  a  new  one,  placing  the  beams 
in  the  S.  wall,  as  before.  Beneath  this  wall,  and 
five  feet  below  the  surface  of  the  ground,  was  a 
footing  course,  extending  out  from  the  wall  five 
or  SIX  ID  3heB,  and  this  defendant  removed  in  un- 
derpinning the  new  house.  Held,  that  as  this  five 
inches  of  ground  had  been  on  the  inside  of  the 
house  erected  by  defendant's  grantor,  and  conse- 
quently held  by  him  under  adverse  possession  for 
over  10  years  before  suit  was  brought,  plaintiff 
could  not  recover.— Handlan  v.  UcHanus,  (Mo.)  IS 
S.  W.  207. 

6.  And,  as  the  west  face  of  the  wall  of  S.  's 
house  was  exactly  on  the  line  of  the  lot,  the  license 
to  K.  to  rest  his  floor  beams  on  that  wall  cannot 
be  construed  as  an  acknowledgment  of  S.'s  own- 
ership of  the  five  inches  of  ground  sued  for,  in  the 
absence  of  anything  to  show  that  K.  knew  that 
the  footing  course  cf  the  wall  extended  five  inches 
on  his  lot.— Handlau  t.  McManua,  (Mo.)  18  S.  W. 
207, 

Eyidenoe. 

6.  In  trespass  to  try  title  it  appeared  that  the 
north-east  corner  of  plaintiff's  land  was  the  north- 
west corner  of  defendant's  land,  but  no  natural  or 
artificial  object  was  called  for  by  the  field-notes. 
Plaintiff's  north-west  corner  and  defendant's 
south-west  corner  were  well  identified,  and,  fol- 
lowing course  and  distance  from  the  corners,  lo- 
cated the  boundary  line  as  claimed  by  plaintiff. 
Defendant's  land  was  surveyed  in  1888,  and  the 
line  located  where  he  claimed  it,  which  was  rec- 
ognized until  1860,  when  a  new  survey  was  made, 
and  the  line  established  about  847  feet  east  of  the 
line  as  first  located.  At  that  time,  commencing 
at  the  well-established  south  west  corner  of  de- 
fendant's land,  defendant's  west  line  could  be 
traced  by  marks  and  trees,  as  called  for  in  the 
field-notes,  to  about  three-fourths  of  a  mile  from 
the  point  where  the  divergence  begins.  Afterwards 
another  survey  was  made,  beginning  at  plaintiff's 
well-established  north-west  corner,  and  course  and 
distance  were  followed  for  the  north-east  corner, 
defendant's  north-west  corner,  and  the  line  was 
found  to  be  as  claimed  by  plaintiff.  Defendant 
surveyed  again  in  18S7,  and  located  the  line  as 
claimed  by  him.  Held,  that  a  judgment  for  de- 
fendant was  without  evidence  to  support  it— Por- 
ter V.  MlUer,  (Tex.)  18  B.  W.  555. 

7.  In  trespass  to  try  title  the  contention  be- 
tween the  parties  depended  on  the  proper  quantity 
of  land  in  the  original  grant  under  which  defend- 
ants claimed.  The  official  maps  of  the  county,  and 
the  testimony  of  those  who  had  been  the  county 
surveyors  for  many  years,  and  others  who  had 
made  surveys  of  the  grant,  showed  that  it  cornered 
at  a  stone,  and  at  a  tree  marked  with  the  grantee's 
initials,  which  were,  according  to  testimony,  estab- 
lished by  the  colonial  sorveyor,  and  had  been  for 


60  yean  reooKnlied  as  the  tme  monmnenta.  As- 
cording  to  thU  svldenoe  the  grant  was  as  claimed 
by  defendants.  Plaintiffs'  evidence  consisted  at 
old  surveys,  maps,  and  field-notes  pnrportiDg  to 
have  been  ma4e  by  the  colonial  surveyor,  giving 
courses  and  distances,  and  monoments  not  easily 
distinguishable,  showing  the  grant  as  olainiod  by 
plaintiffs,  HeUa,  that  defendants'  evidence  should 
prevaiL— Withers  v.  0'C:k>nnor,(Tex.)  18  S.  W,  748L 

Ins  tractions. 

8.  Where  the  right  of  plaintiff,  in  ejectment, 
to  recover  depended  on  the  establishment  of  a 
line,  made  by  the  "  Ross"  survey,  as  the  true  bonnd- 
ary,  an  instruction  that,  if  such  snrver  was  sub- 
stantiallv  correct,  and  in  accordance  with  a  prior 
survey,  the  jury  should  find  the  Ross  line  to  be 
correct,  was  error,  there  being  nothing  to  warrant 
the  declaration,  as  a  matter  of  law,  that  the  prior 
survey  was  the  true  dividing  line, — Robertson  r. 
Drone,  (Ma)  18  &  W,  405. 

BrancHng. 

Cattle  unlawfully,  see  Animals,  8. 

BREACH  OF  TffARRTAQB 

FKOMISE. 
Fleading. 

1.  In  an  action  for  breach  of  promise  of  mar- 
riage, allegations  that,  by  reason  of  the  breaob, 
plamUS  has  lost  an  advantageous  matrimonii 
connection,  defendant  being  a  man  of  wealth  and  so- 
cial position,  and  that  her  affections  have  been  dis- 
regarded and  blighted,  her  feelings  lacerated,  and 
her  spirits  wounded,  resulting  In  mental  distress 
and  humiliation,  are  sufficient  to  show  damage. — 
Daggett  V.  Wallace,  (Tex.)  IS  8,  W.  49. 

Evidence. 

2.  Testimony  of  plaintiff  that  "she  became  en- 
gaged to  defendant"  is  not  objectionable  as  stat- 
ing conclusions,  and  not  facts,  where  the  other 
evidence  shows  beyond  question  that  the  promise 
of  marriage  was  repeatedly  made  by  defendant 
subsequent  to  the  time  referred  to  in  plaintiff's 
statement— Daggett  v.  Wallace,(Tex.)  IS  S.  W. «!. 

Instructions. 

8.  A  charge  to  nnd  for  defendant  unless  there 
was  a  mutual  agreement  to  marry  existing  withio 
a  year  of  the  commencement  of  the  action,  is  suffi- 
cient where  defendant  does  not  request  an  in- 
struction that  the  promise  must  have  been  to  be 
performed  within  a  year. — Daggett  v.  Wallace, 
(Tex.)  13  S.  W.  48, 

Damages. 

4,  In  an  aotlon  for  breach  of  promise  of  mar- 
riage, seduction  may  be  alleged  and  proved  as  an 
element  of  damage, — ^Daggett  v.  Wallace,  (Tex.)  IS 
B.  W,  49. 

B.  Defendant  was  a  man  of  wealth  and  social 
position,  and  had  seduced  plaintiff;  and  she  al- 
leged wounds  and  injuries  to  the  affections,  and 
mental  distress  and  humiliation.  Held,  that  a  ver- 
dict for  t7,500  would  not  be  set  aside  as  excessive. 
—Daggett  V.  WaUace,  (Tex.)  18  8.  W.  49, 

BBIBEBY. 

What  constitutes. 

1.  At  a  trial  for  receiving  a  bribe  to  vote  for 
a  certain  candidate  for  congress,  the  testimony  for 
the  commonwealth  was  that  of  a  single  witness, 
v/ho  testified  that  he  loaned  defendant  five  dol- 
lars, but  not  to  Influence  his  vote,  though  he  did 
not  know  that  he  would  have  loaned  It  but  for  the 
election;  and  that  the  accused  entertained  the 
same  political  views  as  witness.  Held,  that  a 
motion  to  dismiss  should  have  been  ginsnted. — 
Johnson  v.  Commonwealth,  (Ky.)  13  8.  W.  SSO. 

8.  Defendant  requested  an  Instruction  that  the 
jury  must  believe  that  the  money  was  given  ac- 
cused to  influence  his  vote,  and  that  for  such 
money  the  accused  did  vote  as  requested,  and  that 
if  the  money  was  in  good  faith  loaned  this  accused 
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I  not  KQiltj.  Held,  that  it  was  Improperlr  re- 
fused.—Johnson  T.  Ck>imnonwealth,  (Ky.)  13  8.  W. 

sao. 

BBIDQES. 

Contract  of  bridge  company  to  sell  tickets,  see 

Contracts,  8. 
Over  navigable  waters,  see  Navk/dble  Waters. 
ToU-bridges,  see  Turnpikes  anaToll-Roads. 

BXTILDIXa  AND  LOAN  ASSOCH- 
ATIONS. 

Withdrawal  of  memben. 

Plalntiff,a  stockholderin  a  building  and  loan 
association,  sued  to  recover  the  amount  which  he 
bad  paid  In  on  his  stock,  pleading  a  by-law  of  the 
•aaociation  permitting  stockholders  to  withdraw 
after  due  notice  filed,  and  to  receive  the  amount 
actually  paid  In,  etc  But  there  was  a  proviso  in 
the  by-law,  which  he  did  not  setout,  that  at  no  time 
•honld  more  than  one-third  of  the  funds  in  the  treas- 
ury be  applied  to  the  demands  of  withdrawing 
stockholders  without  the  consent  of  the  directors. 
Held  that,  even  if  the  variance  had  not  been  mate- 
rial, and  the  by-law  had  been  admissible,  plaintiff 
could  not  have  recovered,  there  being  no  proof  that 
there  were  any  funds  in  the  treasury,  nor  that  the 
directors  consented  to  the  application  of  funds  to 
plaintllTs  demand. — ^Tezas  Homestead  Building  St 
Loan  Aas'n  v.  Kerr,  (Tex.)  18  B.  W.  1030. 

BXTBaiiABT. 

What  constitutes. 

1.  One  who,  with  criminal  intent,  enters  a 
house  in  the  night-time  by  an  open  door  does  not 
enter  burglariously. — Williams  v.  State,  (Tex.)  18 
&W.  6U9. 

9.  The  front  door  of  a  house  was  locked,  with 
the  key  on  the  inside,  but  the  back  doors  were  left 
open,  when  the  occupants  retired.  Defendant,  ac- 
cused of  burglary,  was  discovered  in  the  house  with 
no  shoes  on,  and  Immediately  ran  out  of  a  back 
door,  near  which,  next  morning,  his  shoes  were 
found.  Held  insulficientevidence  to  support  a  find- 
Ingof  forcible  entry.— Williams  v.  State,  (Tex.)  18 
aw.  609. 

Indictment. 

8.  An  indictment  for  burglary,  which  alleges 
that  defendant  "willfully,  feloniously,  and  mali- 
ciously broke  into  the  depot  belonging  to  and  in 
the  possession  of  the  L.  &  N.  R.  Co.,  with  intent 
to  steal, "  is  not  vitiated  by  the  omission  of  the 
word  "  forcibly.  "—Cunningham  y.  Commonwealth, 
(Ky.)  18  S.  W.  104. 

4.  An  Indictment  for  bnrglary.  which  charges 
a  breaking  and  entry  by  means  of  force,  is  good, 
whether  the  offense  was  committed  in  the  day-time 
or  night-time.— Flnlan  v.  State,  (Tex.)  18  S.  W.860. 

Evidence. 

6.  Evidence  to  support  such  an  indictment 
must  show  an  entry  by  the  use  of  actual  force  ap- 
plied to  the  house,  though  it  is  immaterial  whether 
the  entry  was  made  in  the  day-time  or  night-time. 
— Finlan  v.  State,  (Tex.)  18  S.  W.  866. 

6.  On  a  trial  for  burglary,  it  appeared  that  de- 
fendant was  staying  at  the  house  of  K.,  that  he 
had  previously  worked  at  the  burglarized  prem- 
ises ;  that  at  sundown,  on  the  evening  before  the 
night  of  the  burglary,  he  was  seen  with  K.,  in  an 
empty  wagon,  going  in  the  direction  of  the  place 
burglarized ;  that  the  next  morning,  at  sunrise,  K., 
who  was  then  with  another  person,  sold  the  wheat 
stolen,  taking  in  part  payment  a  sack  of  flou  r.  The 
purchaser  of  the  stolen  wheat  did  not  identify  de- 
fendant as  the  person  with  K.,  but  other  witnesses, 
who  knew  defendant,  testified  that  they  met  him 
and  K.  in  a  wagon,  in  which  was  a  sack  of  flour, 
between  9  and  10  o'clock  of  that  morning.  One  of 
the  sacks  stolen  from  the  burglarized  premises  was 
shortly  afterwards  found  in  defendant's  house,  and 
hedid  not  attempt  to  explain  its  possession.  Held, 
that  the  evidence  showed  a  conspiracy  between  E. 


and  defendant,  and  warranted  a  oonvietion.— Jack- 
son V.  State,  (Tex.)  18  S.  W.  461. 

7.  In  a  prosecution  for  burglary,  evidence  of 
what  occurred  at  the  finding  of  property,  stolen 
from  the  burglarized  premises,  in  defendant's 
house  was  admissible,  though  defendant  was  not 
present.— Jackson  v.  State,  (Tex.)  13  8.  W.  451. 

8.  Where  a  conspiracy  between  K.  and  defend- 
ant, to  burglarize  premises,  was  shown,  evidence 
of  the  finding  of  some  of  the  stolen  property  at 
E's  house  shortly  after  the  burglary  was  admis- 
sible against  defendant,  though  neither  he  nor 
K.  was  present.— Jackson  v.  State,  (Tex.)  18  B. 
W.461. 

Instructions. 

S.  On  a  trial  for  burglair,  at  which  defendant 
was  charged  with  having  stolen  a  saddle,  testimony 
by  a  witness  that  he  arrested  defendant  on  a  charge 
of  stealing  a  saddle  and  a  gun  does  not  warrant  an 
instruction  that  the  theft  of  the  gun  may  be  con- 
sidered by  the  jury  in  arriving  at  defendant's  in- 
tent in  stealing  the  saddle,  in  the  absence  of  any 
evidence  that  the  saddle  and  gun  were  supposed 
to  have  been  stolen  at  the  same  time  and  place. — 
Eiey  V.  State,  (Tex.)  18  S.  W.  998. 

10.  TTnder  an  Indictment  charging  a  burglary  by 
force,  threats,  and  fraud,  an  instruction  as  to  an 
entry  effected  by  each  of  such  means  is  reversible 
error  where  the  evidence  conclusively  shows  that 
it  was  accomplished  by  the  use  of  force  alone. — 
HiUer  V.  State.  (Tex.)  13 S.  W.  646. 

11.  Where  the  indictment  charges  the  entry  to 
have  been  effected  with  intent  to  commit  theft,  but 
the  evidence  strongly  tends  to  show  that  it  was 
with  intent  to  commit  robbery,  crimes  differing  in 
their  essential  elements  and  punishment,  (Pen. 
Code  Tex.  arts.  732,  734,)  it  is  error  to  omit  to  in- 
struct that  the  entry  must  have  been  made  with 
the  si>ecifia  intent  charged  in  the  indictment.— 
MiUer  V.  State,  (Tex.)  18  S.  W.  646. 

Oancellation  of  Oontraets. 

See  Equtty,  8-16. 

OABRIEBS. 

See,  also,  Horse  and  Street  BaUroada;  BeMroad 
Companies;  Shipping. 

Carriage  of  goods. 

1.  The  mere  fact  that  a  railroad  company  re- 
ceives goods  marked  for  a  place  beyond  ita  own 
line  does  not  import  an  agreement  to  transport  the 
goods  to  the  destination  named  as  a  common  car- 
rier.—Hunter  V.  Southern  Paa  Ry.  Co.,  (Tex.)  19 
B.  W.  190. 

8.  A  railroad  company  is  not  liable  as  a  com- 
mon carrier  beyond  its  own  line,  unless  it  assumes 
such  liability.— Hunter  v.  Southern  Pac.  Ky.  Co., 
flex.)  18  8.  W.  190. 

8.  Under  Rev.  St  Tex.  art  277,  which  declares 
that  the  duties  and  liabilities  of  carriers  in  Texas 
shall  be  the  same  as  at  common  law,  except  whers 
otherwise  provided,  a  common  carrier  is  not  liabls 
for  depreciation  in  the  value  of  goods,  resulting 
solely  from  inevitable  delav  in  their  transoorta- 
tion,  caused  by  a  mob  of  rioters.  Overruling  13 
8.  W.  B77.— Gulf,  C.  &  8.  P.  Ry.  Co.  v.  Levi,  (Tex.) 
18  8.  W.  191. 

Liability  of  connecting  line. 

4.  By  a  contract  between  plaintiff  and  a  rail- 
road company  whose  line  connected  with  that  of 
the  defendant,  it  was  agreed  that  plaintiff's  cattle 
should  be  transported  to  a  point  beyond  the  line  of 
such  road,  the  liability  of  the  contracting  road  to 
cease  at  ita  terminus.  From  that  point  the  cattle 
were  hauled  over  several  roads,  and  were  finally 
delivered  to  the  defendant  road,  which  delivered 
them  at  their  destination,  and  collected  all  charges 
for  carriage  from  plaintiff.  Rev.  St.  Tex.  art  4351, 
provides  that  every  railroad  company  shall,  for  a 
reasonable  compensation,  draw  over  ita  road  with- 
out delay  the  passengers,  merchandise,  and  cars  of 
every  other  railroad  company  which  may  enter  and 
connect  with  ita  road.    Held  that  the  facte  were 


U18 


INDEX. 


iDsufBclent  to  flz  any  liability  upon  dafsndant,  m 
member  of  a  partnership,  or  as  joint  contractor, 
for  iDJuries  received  by  the  cattle  on  roads  other 
than  its  own;  its  action  in  hauling  such  cattle,  as 
it  was  required  to  do  by  law,  not  of  itself  amount- 
ing to  a  ratification  of  the  contract.  Following 
Railway  Co.  v.  Baird,  ^Tex^  12  S.  W.  530.— Ft. 
Worth  '&  V.  C.  By.  Co.  r.  Williams,  (Tex.)  18  & 
W.  887. 


-Penalty  for  failure 


Carriage  of  goods - 
to  deliver. 
6.  Under  Act  Ark.  Feb.  27, 1885,  i  8,  providing 
that  a  railway  company  refusing  to  deliver  freight 
at  its  destination  upon  payment  or  tender  of  the 
charges  due  by  the  bill  of  lading  shall  be  liable  to 
a  penalty,  the  entire  charges  must  be  paid  or 
tendered  in  order  to  fix  the  liability;  and  where  a 
consignee  declines  to  receive  a  portion  of  the 
goods  because  they  are  damaged,  and  the  company 
refuses  to  deliver  the  undamaged  freight  upon  a 
tender  of  its  proportion  of  the  charges,  and  it  is 
thereupon  replevied,  and  subsequently,  after  re- 
pairing the  damage,  the  company  refuses  to  de- 
liver the  remaining  goods  upon  a  tender  of  their 
proportion  of  the  charges,  but  offers  to  do  so  upon 
the  payment  of  the  whole  bill,  no  liability  for  ths 
penalty  is  incurred.— St.  Louis,  A.  &  T.  By.  Co.  ▼. 
Johnson,  (Ark.)  18  S.  W.  1080. 

Discrimination. 

6.  A  shipper  to  whom  a  railway  company  false- 
ly represented  that  the  rate  charged  him  was  the 
Uirough  rate  agreed  upon  by  the  connecting  lines, 
cannot  recover  the  ditterence  between  the  rate 
agreed  on  by  the  companies  and  that  charged  him, 
on  the  ground  that  the  false  representetions  and 
the  payment  of  the  higher  rate  corstitute  extor- 
tion.—Arkansas  &  L.  Ry.  Ca  r.  Smith,  (Ark.)  18 
S.  W.  929. 

Personal  injuries  to  passengers. 

7.  A  railroad  company  Is  liable  to  a  passenger 
for  slight  negligence,  and  is  bound  to  furnish  a 
reasonably  safe  and  suflicient  track,  rolling  stock, 
and  service,  so  far  as  can  be  provided  by  the  ut- 
most human  skill,  diligence,  and  foresight,  which 
is  such  skill,  diligence,  and  foresight  as  is  exer- 
cised by  a  very  cautious  person ;  but  it  does  not 
Insure  safety.— Furnish  t.  Missouri  Fac.  By.  Co., 
(Mo.)  18  S.  W.  1044. 

8.  The  fact  that  a  railway  car  ran  off  the  track, 
causing  an  injury  to  a  passenger,  is  evidence  of 
negligence,  which,  if  unexplained,  will  justify  a 
recovery ;  and  it  Is  not  substantial  error  to  charge 
that  it  shifts  to  the  carrier  the  burden  of  proof 
that  the  injury  did  not  (X»:ur  through  an  v  omission 
to  discharge  its  legal  duty.— Furnish  v.  Missouri 
Pac.  Ry.  Co.,  (Mo.)  18  &  W.  1044. 

9.  A  passenger  aged  67,  and  In  good  health, 
was  directed  to  get  on  defendant's  train,  a  freight 
carrying  passengers,  Ijefore  reaching  bis  station. 
His  duties  requiring  haste,  he  started  on  beside 
the  train,  the  roadbed  being  closely  fenced  with 
barbed  wire,  but  soon  came  to  a  bridge,  to  cross 
which  be  haid  to  mount  a  flat-car,  as  aid  alio  an- 
other passenger.  Reaching  the  front  of  the  car, 
and  being  anxious  lest  the  train  mi^ht  stert,  he, 
having  first  examined  the  ground,  jumped  from 
the  coupling  outward,  with  one  hand  on  the  car  in 
fron^  and  on  landing  broke  his  leg.  Held,  that  it 
was  for  the  jury  to  determine  whether  defendant's 
wrongful  act  was  the  proximate  cause  of  the  Injury. 
—Adams  r.  Missouri  Faa  By.  Ca,  (Mo.)  18  S.  W. 
509. 

10.  In  an  action  against  a  carrier  for  personal 
Injuries,  where  it  appears  that  a  freight  train  was 
forbidden  to  carry  passengers,  and  the  conductor 
so  informed  plaintiff,  and  told  him  he  could  not 
carry  him,  but  a  brakeman  afterwards  told  him  to 
get  on,  and  he  was  injured  while  the  train  was  be- 
ing made  up,  it  is  error  to  refuse  to  charge  that,  if 
such  were  the  facts,  he  cannot  recover,  and  that  if 
the  train  was  forbidden  to  carry  passengers  the 
conductor  could  not  relax  the  rule  without  the  con- 
sent of  the  company.— Gulf,  C.  &  8.  F.  By.  Ca  v. 
Campbell,  (Tex.)  18  &  W.  19. 


oabbyhtg  weapons. 

Punishment. 

Un  a  trial  for  carrying  a  pistol  about  the 
person,  it  is  error  to  charge  that,  if  defendant 
did,  on  or  about  September  16, 1888,  or  on  any  day 
within  two  years  prior  to  that  time,  carry  a  pistol 
about  Us  person,  lie  most  be  fined  and  imprisoned 
within  the  limits  fixed  by  law,  since,  prior  to  tha 
act  of  February  24, 1887,  the  penalty  waa  by  fin* 
only,  and  the  offense  might  have  been  committed 
prior  to  that  time,  and  yet  within  the  two  years.— 
Perkins  v.  Btete,  (Tex.)  18  S.  W.  7W. 

CEMETEBIES. 

See,  also.  Dedication,  1. 

Abandonment — Berersion. 

1.  Land  dedicated  to  a  city  for  a  cemetery, 
which  has  no  longer  the  character  and  name  of  a 
grave-yard,  but  is  used  as  a  public  park,  reverts 
to  the  donor,  who  may  recover  in  ejectment  against 
the  city,  which  In  defense  denies  the  abandon- 
meot.-- Campbell  t.  City  of  Kansas,  (Mo.)  IS  8.  W. 
397. 

2.  In  1857  land,  in  a  city,  aedlcated  and  used  as 
a  cemetery  was  by  ordinance  "vacated  for  grave- 
yard purposes. "  In  1860  the  council,  by  published 
notice,  required  all  who  had  friends  buried  there  to 
move  the  remains.  Many  removals  were  made,  but 
the  majority  of  the  remains  were  left  to  be  taken 
away  by  the  city.  In  lij69  it  was  used  by  the  work- 
house force,  breaking  rock.  In  1870  earth  was 
taken  from  it,  and  us^  to  fill  a  street.  In  1877  the 
city  engineer  was  instructed  by  ordinance  "to 
grade  the  old  grave-yard,  and  get  It  into  shape  for 
a  public  park."  This  was  done  the  next  year. 
The  grading  went  below  all  the  graves,  except, 
perhaps,  a  few  In  the  low  part,  on  which  four  to 
ten  feet  of  earth  were  placed.  Trees  were  plant- 
ed, grass  grown,  and  walks  laid  out.  It  was  named 
and  recognized  by  the  city  as  a  park.  No  visible 
grave  or  monument  remained.  During  the  final 
grading,  in  1878,  the  removal  of  remains  exhumed 
was  stopped,  and  the  bones  of  from  11  to  84  bodies 
reintered.  in  small  boxes,  as  near  the  places  from 
which  taken  as  possible.  Small  stones,  bearing 
numbers  but  no  names,  were  at  these  points  either 
put  five  or  six  inches  under  ground,  or  they  had 
sunk  to  that  depth  at  the  time  of  the  trial,  shortly 
before  which  the  location  of  many  of  them  was 
brought  to  light,  by  agente  of  the  city,  by  "pros- 
pecting" through  the  park  with  a  sharp  iron  rod. 
Held  sufBcient  evidence  of  abandonmeut. — Camp- 
bell V.  City  of  Kansas,  (Mo.)  13  S.  W.  t>97. 

OBBTIOIIABL 

Time  of  suing  out  writ 

1.  A  writ  of  certioirttH  to  bring  up  a  bill  of  ex- 
ceptions will  not  be  quashed  for  delay  in  suing  it 
out,  when  the  return  thereto  shows  that  the  bill 
certified  does  not  conform  to  that  originally  filed. 
—Martin  v.  St.  Louis,  L  M.  &  S.  Ry.  Ca,(Ark.)  18 
aw.  765. 

2.  Aoto  Tenn.  1869-70,  c  64,  relating  to  un- 
lawful entry  and  detainer,  provides  that  proceed- 
ings in  such  actions  may,  by  writ  of  cerMorartand 
auperted&u,  be  removed  to  the  circuit  oonrt  with- 
in 80  days  after  judgment,  upon  a  petition  showing 
merits.  Held  that,  where  such  petition  is  not  filed 
until  after  the  30  days  have  elapsed,  it  must,  in  ad- 
dition to  showing  merits,  show  a  good  and  sufli- 
cient cause  for  the  delay,  and  such  as  would  enti- 
tle the  petitioner  to  relief  under  the  general  rules 
of  removal  on  such  writs.— Rogers  t.  Wheaton, 
(Tenn.)  18  &  W.  689. 

OHABTTIES. 

Right  of  church  to  hold  land,  see  SeUgltnu  Sooi' 
eties,  1. 

Power  to  take  bequest. 

1.  MilL  &  V.  Code  Tenn.  H  2006,  3007,  which 
provides  for  the  acquisition  and  b(^dln(  of  land 
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lor  the  purpose  of  pnbllo  worablp,  by  rellRious  de- 
nominations, whether  incorporated  or  not,  do  not 
empower  an'  unincorporated  local  religious  associ- 
ation to  take  a  bequest  of  personal  property*— 
Rhodes  v.  Rhodes.  (Tenn.)  18  B.  W.  590. 

Uncertainty  of  bequest. 

3.  A  bequest  of  a  $1,000  bond  to  a  church,  "the 
interest  to  be  applied  to  the  church  annually, 
or  as  fast  as  due, "  being  to  an  unincorporated 
local  religious  association,  and  failing  to  deilae  how 
the  interest  should  be  applied,  would  be  void  for 
indeflniteness.  even  though  the  executor  bad  been 
expressly  appointed  trustee,  and  therefore  it  can- 
not be  saved  by  the  appointment  of  a  tru8te3  by  a 
court  of  equity.— Rhodes  v.  Rhodes.  (Tenn.)  18  S. 
W.  590.* 

Cy  pres  doctrine. 

8.  Where  land  dedicated  as  a  cemetery  is  no 
longer  used  for  that  purpose  the  question  will  not 
be  considered  whether  the  land  can  be  appropri- 
ated and  used  for  other  charitable  purposes,  ger- 
mane to  the  original  one,  in  accordance  with  the 
equitable  doctrine  of  cypres. — Campbell  v.  City 
of  Kansas,  (Mo.l  13  S.  W.  897. 

CHATTEL  MOBTQAGES. 

Iilen — To  what  attaches. 

1.  The  lessee  of  a  building,  who  was  about  to 
fit  It  with  furniture,  executed  a  mortgage  on  the 
furniture  that  should  be  contained  in  the  build- 
ing. The  mortgage  set  out  and  recited  the  lease, 
and  both  were  executed  at  the  same  time;  the 
mortgage  being  for  the  purpose  of  securing  the 
payment  of  the  rent.  Scld,  that  the  lien  of  the 
mortgage  attached  to  furnitureput  in  the  building 
by  an  assignee  of  the  lease.— Keating  t.  Hannen- 
kamp,  (Mo.)  18  8.  W.  89. 

Notice. 

S.  The  lessee  of  a  building,  who  was  intending 
to  lit  it  up  with  suitable  furniture  for  a  restaurant, 
but  who  had  not  yet  purchased  or  put  it  in  the 
building,  executed  a  mortgage  on  all  the  furniture 
that  should  be  contained  in  the  building.  Held, 
that  the  mortgage  was  good  in  equity,  and  that  the 
lien  which  attached  when  the  furniture  was  put 
in  the  building  was  valid  against  the  mortgagor 
and  a  subsequent  mortgagee  with  notice. — Keatmg 
V.  Hannenkamp,  (Mo.)  IS  S.  W.  89. 

Sale  by  mortgagee. 

8.  Where,  by  virtue  of  a  mortgage  of  after-ac- 
quired property,  an  equitable  lien  thereon  is  cre- 
ated, and  the  mortgagee  takes  possession  of  the 
property  for  a  default  under  the  terms  and  stipu- 
lations of  the  mortgage,  he  has  the  right  to  sell 
and  execute  the  powers  contained  in  the  mort- 
gage without  the  aid  of  a  court  of  equity,  and  his 
aale  passes  a  legal  as  well  as  equitable  title. — Keat- 
ing V.  Hannenkamp,  (Mo.)  IS  S.  W.  89. 

Disposition  of  property — Criminal  pros- 
ecution. 
4.  On  a  trial  for  the  fraudulent  disposition  of 
mortgaged  property,  evidence  that  defendant  had 
previously  sold  property  other  than  that  charged 
In  the  indictment,  but  covered  by  the  mortgage,  is 
admissible  on  the  question  of  defendant's  motive 
in  subsequently  disposing  of  the  property^  for 
which  he  was  Iraing  tried.— Martin  v.  Btate,  (Tex.) 
18  S.  W.  161. 

OLERK  OF  COUBT. 


ofBce  of  the  county  clerk,  and  by  him,  after  enter- 
igthefllln      '  "  ■      ■ 

ifely  kept, 

8.  W.  1085. 


ing  the  filing  of  the  saqie  thereon^  be  preserved  and 
safely  kept.^— Hubbard  v.  Texas  County,  (Mo.)  IS 


The  revenue  law.  (Rev.  St  Mo.  1879, 1 6862,) 
providing  that  "the  following  fees  and  compensa- 
tion shaU  be  allowed  to  the  several  officers  and 
Sersons  herein  named  for  services  rendered  un- 
er  tho  provisions  of  this  chapter,"  etc.,  provides 
for  all  fees  that  are  to  be  allowed ;  and,  since  none 
are  therein  provided  for  such  work,  the  clerk  is 
not  entitled  to  fees  for  entering  the  assessment 
lists,  under  section  6688,  which  provides  that  the 
aMessment  lists  "shall  be  by  the  assessor,  after 
ba  baa  completed  his  assessor's  books,  filed  in  the 


Collector. 

Of  taxes,  deputies,  see  Office  and  Officer. 

Community  Property. 

See  Husband  and  Wife,  17-20. 

Complaint. 

See  Pleading,  1. 

Concealed  Weapons. 

See  Corrylng  Weapons. 

Confession. 

Evidence  of,  see  Criminal  Law,  87-89. 
Judgment  by,  see  Judgment,  4. 

CONFLICT  OF  LAWS. 

Exemption  laws. 

1.  Where  a  debtor  and  creditor  are  domiciled 
in  different  states,  and  the  creditor  proceeds  by  at- 
tachment in  the  courts  of  the  state  of  his  domicile 
against  the  property  of  his  debtor,  the  courts  of 
the  debtor's  domicile  will  not  interfere  by  injuno- 
tion,  on  the  ground  that  the  property  Is  exempt  by , 
the  law  of  the  debtor'sdomlcue,  though  the  creditor 
be  temporarily  found  within  their  jurisdiction. — 
Orifiith  y.  Langsdale,  (Ark.)  18  8.  W.  788. 

Attaching  creditor's  rights. 

2.  The  collection  by  a  creditor,  under  attach- 
ment in  his  state,  of  a  debt  due  the  debtor,  who  is 
domiciled  in  another  state,  after  the  latter  has  filed 
his  complaint  In  his  state  asking  an  injunction,  and 
a  temporary  restraining  order  has  been  improvi- 
dently  granted,  is  no  ground  for  a  personal  judg- 
ment against  the  creditor  for  the  amount  so  col- 
lected.—ariffith  V.  Langsdale,  (Ark.)  18  S.  W.  733. 

Preferences  by  insolvent. 

8.  A  transfer  of  property,  made  in  contempla- 
tion of  an  assignment  for  the  benefit  of  creditors, 
with  intent  to  prefer  a  particular  creditor,  which 
is  valid  In  Ohio,  where  it  is  made,  will  be  enforced 
in  Kentucky,  unless  It  appears  that  some  citizen 
of  Kentucky  will  be  prej  udiced  by  It. — Matthews 
V.  Lloyd,  (Ky.)  18  a  W.  106. 

Consideration. 

Of  deed,  see  Deed,  3. 

mortgage,  see  Mortgages,  11. 

Constable. 

See  Sha-lffs  and  Constaitlea. 

CONSTITUTIONAL  LAW. 

License  of  peddlers,  etc.,  see  Hawkers  and  Ped- 
dler*, 2,  8. 
Police  power,  see  Intoxicating  Liquors,  1. 

LeglBlatlTe  powers  —  Interpretation  of 
laws. 

1.  Act  Ky.  Sept.  17, 1861,  $  2,  amending  the  act 
Incorporating  the  board  of  education  of  a  college, 
which  provides  that  "nothing  contained  in  the  act 
incorporating  said  board  *  *^*  shall  be  construed 
BO  as  to  prevent  or  hinder  said  board  or  their  suc- 
cessors from  moving  the  seat  of  their  college," 
is  not  unconstitutional  as  being  declaratory  of 
the  meaning  of  the  former  act,  and  thus  in  its  nat- 
ure judicial,  but  gives  the  power  of  removal,  where 
that  power  was  not  expressly  criven  by  that  act. — 
Bryan  t.  Board  of  EducaUon,  (Ky.)  13  8.  W.  276. 
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Judicial  powers. 

2.  The  new  olty  obarter  of  DbUas,  (Act  Tex. 
March  18, 18S9,  {  SB,)  as  amended  by  Act  March  27, 
1888,  create*  the  city  court  of  Dallas,  and  provides 
that  it  shall  "have  ezcluslTe  jnrisdlction  over  dis- 
orderly houses  and  female  vagrants. "  Const.  Tex. 
art.  5, 1 22,  provides  that  "the  legislature  shall  have 

e)wer  by  local  or  general  law  to  increase,  dimin- 
h,  or  change  the  civil  and  criminal  jurisdiction 
of  county  courts  j  and  in  oases  of  any  such  changes 
of  jurisdiction  the  legislature  shall  also  conform 
the  jurisdiction  of  the  other  courts  to  such  change. " 
Held,  that  it  was  not  necessary  that  the  act  should 
directly  provide  that  the  oonnty  court  should  no 
longer  have  jurisdiction  of  such  offenses;  it  was 
snmcient  that  it  gave  the  ci^  court  exclusive  ju- 
risdiction.—C!orey  V.  State,  (Tex.)  18  8.  W.  778. 

8.  Const  Tex.  art.  5,  I  1,  provides  that  the  ju- 
dioi^  power  of  the  state  shall  be  vested  in  certain 
courts,  and  "such  other  courts  as  maybe  estab- 
lished by  law.  "  Held,  that  the  judicial  power  o{ 
the  state  could  be  vested  in  a  city  court  as  distin- 
guished from  state  courts  with  jurisdiction  of  of- 
fenses against  the  Penal  Code.— Corey  t.  State, 
(Tex.)18S.W.77i}. 

Titles  of  laws. 

4.  Act  Ey.  Jan.  12,  1860,  i  11,  entitled  "An 
act  to  incorporate  the  Board  of  Education  of  the 
Kentucky  Annual  Conference  of  the  Methodist 
Eptscopu  Church  South, "  which  repeals  Act  Feb. 
16, 1868,  incorporating  the  "MiUersburg  Male  and 
Female  Collegiate  Institute, "  conflicts  with  Const. 
Ky.  art.  2, )  37,  as  its  object  is  not  expressed  in  the 
title  of  the  act — Bryan  v.  Board  of  Education, 
KKy.)  18  8.  W.  276. 

5.  The  title  of  Act  Mo.  Maroh  80, 1887,  (Laws 
Ho.  1887,  p.  272,)  entitled  "An  act  fixing  the  num- 
ber of  directors  In  public  school  boards  in  oertain 
cities,  and  providing  for  election  of  such  directors, 
and  for  districting  said  cities  therefor, "  is  not  with- 
in the  prohibition  of  Const  Mo.  art  4,  i  28,  which 
declares  that  no  bill  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed  in  the 
tiUe.— State  v.  Miller,  (Mo.)  IS  S.  W.  677;  Same 
V.  Macklin,  Id.  68U. 

6.  Act  Tez.  April  9,  1889,  provides  that  "the 
jury  convicting  shall  say  in  their  verdict  whether 
the  convict  shall  be  sent  to  the  reformatory  or  the 
penitentiary, "  and  limits  the  punishment  of  a  con- 
vict under  16  vears  whose  term  of  Imprisonment 
is  not  more  tlian  6  years,  to  confinement  in  the  re- 
formatory. Held,  that  said  provision  is  subsidiary 
to  the  main  subieot  as  expressed  in  the  title,  "An 
act  to  provide  for  the  more  efficient  government 
and  muntenance  of  the  House  of  Correction  and 
Beformatory  at  Qatesville, "  and  does  not  violate 
Const  Tex.  art  8,  {  85,  which  provides  that  no  bill 
shall  contain  more  than  one  subject,  which  shall  be 
expressed  in  iu  title.— Washington  v.  State,  (Tex.) 
18  a  W.  606. 

Iiooal  and  apeolal  laws. 

7.  The  aot  of  1887,  prescribing  the  number  of 
school  directors  "in  all  cities  of  this  state  now  hav- 
ing, or  hereafter  attaining,  a  population  of  over 
three  hundred  thousand  in  aabitants, "  is  not  a  spe- 
cial or  local  law,  within  the  meaning  of  Const.  Mo. 
art  4,  S  63,  which  declares  that  the  general  as- 
sembly shall  not  pass  any  local  or  special  law  regu- 
lating the  management  of  public  schools.  Dis- 
tinguishing St  Joseph  Pub.  Schools  v.  Osylord,  86 
Ho.  406.— State  v.  Miller,  (Mo.)  18  &  W.  677;  Same 
T.  HackUn,  Id.  680. 

Kz  post  facto  laws. 

8.  Act  Tex.  March  7, 1889,  amending  Rev.  St 
Tex.  art.  8597,  and  reducing  from  one  dollar  to 
fifty  cents  the  rate  per  day  allowed  a  county  con- 
vict as  credit  on  his  fine  and  costs  when  working 
the  same  out  by  manual  labor,  does  not  apply  to 
a  judgment  which  was  rendered,  and  in  process  of 
execution,  prior  to  the  passage  of  the  act;  since 
under  Const.  Tex.  art  1,  f  16,  every  law  which 
changes  the  punishment,  and  inflicts  a  greater 
pnnlshment  than  the  law  annexed  to  the  crime 
when  committed,  is  ex  post  facto.— In  re  Hunt, 
(Tex.)  18  S.  W.  14B. 


Monopolies  and  privileges. 

9.  Pen.  Code  Tex.  art  85,  exempUsg  . 
under  17  years  old  from  the  death  penaTty,  is  not 
objectionable,  as  being  in  the  nature  of  class  leg- 
islation, and  is  valid.- Ex  parte  WaUier,  (Tex.)  18 
S.  W.  881. 

10.  The  provision  In  the  charter  of  a  corpora- 
tion, which  is  authorized  to  act  as  an  administra- 
tor, that  its  capital  stock  shall  be  taken  and  con- 
sidered as  the  security  required  by  law  for  the 
'Mthf ul  performance  of  its  duties,  and  that  other 
security  shall  not  be  required  on  its  appointment 
as  administrator  except  when  required  by  the 
court  or  parties  in  interest,  is  constitutionaL— 
Coleman's  Adm'r  v.  Twrott,  (Ky.)  IS  8.  W.  525. 

Obligation  of  contract. 

11.  An  institution  of  learning,  as  at  first  pro- 
jected, was  Intended  to  be  a  local  seminary,  estab- 
lished and  sustained  hy  citizens  of  the  loeali^ ;  and 
the  charter  provided  that,  in  case  the  corporation 
was  dissolved,  or  its  charter  was  amended  or  re- 
pealed, its  property  should  vest  in  its  stockholders. 
Afterwards  the  plan  was  changed  so  as  to  endow 
and  support  a  first-class  college,  under  control  of  a 
church  conference.  The  original  stock  was  com- 
mutedfbrsoholarshtpstherein.  Scholarships  were 
sold  to,  and  donations  made  by,  persons  residing 
elsewhere;  and  the  original  oroperty  paased  tothe 
board  of  education  appointed  by  the  conference  as 
partoftheendowmentfund.  There  was  no  express 
condition,  either  In  the  contract  between  the  stock- 
holders and  the  board  of  education,  or  in  the  act 
incorporating  the  latter,  that  the  college  should  not 
be  removed.  Held,  that  there  was  no  contract 
that  the  college  should  not  be  removed,  and  there- 
fore Aot  Ky.  Sept  17,  1861,  i^,  conferring  the 
power  of  removal,  could  not  be  assailed,  after  25 
years'  acquiescence  therein,  on  the  ground  that  it 
impaired  the  obligation  of  a  contract — Bryan  v. 
Board  of  Education,  (Ky.)  18  8.  W.  276. 

Vested  rights. 

12.  Const  Tex.  art  7,  §  6,  giving  to  actual  set- 
tlers on  school  lands  the  right  of  pre-emption,  is 
not  repugnant  to  the  constitution  of  the  United 
States,  as  being  an  Infringement  of  the  vested  right 
of  the  coun lies. —Baker  v.  Dunning,  (Tex.)  18  S. 
W.  617. 

Regulation  of  commerce. 

18.  Oen.  Laws  Tex.  1889,  p.  27,  which  provides 
for  the  collection  of  an  occupation  tax,  from  every 
person  or  firm  who  peddles  out  cooking  stoves  or 
ranges  over  the  connty,  t2B0  for  the  state,  andClOO 
for  each  county  in  which  they  make  a  sale,  does 
not  restrict  commerce  between  the  states,  within 
the  meaning  of  Const  U.  8.  art  1,  S  8.— In  re  Bn- 
Un,  (Tex.)  18  8.  W.  10. 

14.  Aot  Mo.  March  18,  18S1,  f$  1,  8,  require 
railroad  companies  to  furnish  double-decked  cars 
for  the  shipment  of  sheep,  and  provide  that  for 
the  shipment  of  a  car-load  of  sheep  in  a  single- 
decked  car  they  shall  receive  only  half  of  the  legal 
rate  of  freight  on  a  car-load  of  stock.  Defendant 
carried  sheep  for  plaintiff  to  a  point  in  Dlinois  in 
single-decked  oars,  and  charged  him  the  full  legal 
rate  per  car.  Held,  that  plaintiff  cannot  recover 
the  excess,  for  the  statute,  as  to  shipments  out  of 
the  state,  is  void,  being  an  Infringement  of  the 
power  to  regulate  interstate  commerce  vested  in 
congress  by  the  oonstitutton. — Stanley  v.  Wabash, 
8t  L.  &  P.  Ry.  Co.,  (Mo.)  18  &  W.  7U9. 

15.  Mansf.  Dig.  Ark.  {  B847  ot  soq.,  provides 
that  the  governor,  secretary  of  state,  and  auditor 
shall  coDBtitute  a  board  of  railroad  commissioners: 
that  all  railroads  doing  business  iu  the  state  shall 
file  a  schedule  showing  the  miles  of  track,  and  the 
value  of  all  improvements,  station-houses,  railroad 
track,  etc ;  tbat,  for  the  purpose  of  taxation,  all 
such  property  shall  be  classed'  as  real  estate,  and 
shall  be  assessed  annually;  that  the  board  of  com- 
missioners shall  appraise  the  ndlroad  track,  etc., 
and  certify  to  each  county  assessor  the  value  of  that 
portion  lying  In  the  county,  and  the  assessor  shall 
list  and  asBess  the  same.  Meld  that  under  Const 
Ark.  1874,  art.  16,  |  5,  providing  that  the  value  of 
property  assessed  for  taxation  shall  be  ascertained 
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In  such  manner  as  the  general  assembly  shall  di- 
rect, but  shall  be  equal  and  uniform  throughout  the 
•tate,  such  statute  is  not  unconstitutional  on  the 
ground  that  it  employs  a  different  Instrumentality 
lor  the  assessment  of  railroad  property  from  that 
employed  to  assess  other  property. — St.  Louis,  L 
K.  &  S.  Ry.  Co.  V.  Worthen.  (Ark.")  18  B.  W.  25*. 

16.  It  is  competent  for  the  legislature  to  pro- 
Tide  that  such  property  shall  be  assessed  an- 
nually, while  ordinary  real  estate  is  assessed  but 
ODoe  In  two  years:  the  fact  that  it  is  denom- 
inated "real  estate"  not  changing  lU  tme  char- 
acter.— St.  Louis,  L  M.  &  8.  By.  Co.  T.  Worthen, 
(Ark.)  13  S.  W.  254. 

17.  Nor  does  the  failare  to  provide  for  an  appeal 
from  the  valuation  ot  the  board  render  the  statute 
unconstitutional.— St.  Louis,  L  H.  &  S.  By.  Co.  v. 
"Worthen,  (Ark.)  18  S.  W.  254. 

18.  And,  since  the  statute  fixes  the  time  at 
which  the  board  of  commissioners  shall  meet  to 
appraise  the  value  of  such  property.  It  is  not  nec- 
essary that  the  railway  oompanies  should  be  noti- 
fied of  such  meeting.— St  Louis,  L  H.  ft  8.  By.  Ca 
V.  Worthen.  (Ark.)  13  8.  W.  26i. 

—  MTxnioipal  assesBments. 

10.  The  provision  of  Const.  Ma  187S,  art.  2,  S31, 
that  private  property  cannot  be  taken  or  damaged 
for  public  use  until  compensation  has  been  actual- 
ly paid,  applies  only  to  the  exercise  of  eminent  do- 
main, and  it  is  no  defense  to  special  tax-bills  for 
street  improvements  that  the  property  was  dam- 
aged by  the  Improvement  and  no  compensation  has 
been  made  therefor.— Keith  t.  Bingham,  (Mo.)  18 
S.  W.  688. 

Pines — Damages. 

ao.  Mansf.  Dig.  Ark.  {  2471,  providing  that  in 
criminal  actions,  where  the  execution  of  a  judg- 
ment for  a  fine  is  suspended  pending  an  appeal, 
and  the  judgment  is  affirmed,  10  per  cent,  damages 
shall  be  awarded  against  defendant,  is  constitu- 
tionaL— Wellington  v.  State,  (Ark.)  18  B.  W.  184. 

Ck>ntempt. 

Violation  of  injunction,  see  Injunction,  4. 

Contest. 

Of  election,  see  Ejections  and  Voters,  %. 
-wUlB,  see  wait,  U-20. 

ContinuEince. 

In  criminal  cases,  see  Criminal  Law,  14;  BamU 
cide,62,  68. 


CONTRACTS. 

Bee,  also,  Asstgnment;  AaHgnment  for  Benefit 
of    Creditors;    BcMiment;    Bonds'    Carriers; 
Chattel  Mortgages;    Covenants;  Deed;  Due- 
Bilis;  Factors  and  Brokers;  Frnud*,  Statute 
af;  Praudvlent  Conveyances;  Ouaranty;  Jn- 
mirnnce;    Interest;    Landlord  and    Tenant; 
Marriage ;  Mortgages ;  Negotiable  Instruments ; 
Partnership;  Pledge;  Principal  and  Agent; 
Principal  and  Surety;  Sale;  Spectfto  Perform- 
ance; usury;  Vendor  and  Vendee. 
Damage  for  breach  of,  see  Damages,  8, 4. 
Biring  out  convicts,  see  Convicts. 
Obligation  of,  see  Constitutional  Law,  11. 
Of  cities,  see  Municipal  Corporations,  10-18. 
corporations,  see  CorpornttoM,  5, 6. 
counties,  see  Cotvnties,  18-21. 
minors,  see  Iitfanog,  1-9. 
schools,   etc.,   see  Schools   and  School-Dis- 
tricts, i. 
wife,  see  HiuitMnd  and  Wife,  18, 14. 
Reformation,  see  EquUy,  6-7. 
Bescission  and  canrollatiou,  see  Equity,  S-16. 

Validity — Public  policy. 

1.  J.  and  M.  entered  into  a  partnership  for  the 
construction  of  a  railroad,  and  in  their  own  names, 
and  the  names  of  their  clerks,  as  stockholders, 
formed  a  railroad  corporation    the  capital  stock 
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of  which  was  to  be  used  and  controlled  by  J. 
and  M.  to  accomplish  the  ends  of  the  partner- 
ship. The  corporation  then  issued  its  bonda, 
and  executed  a  deed  of  trust  on  iu  franchise  and 
property  to  secure  them.  Afterwards  the  cor- 
poration, under  the  direction  of  J.  and  M.,  entered 
into  a  contract  with  the  partnership  by  which  the 
latter  agreed  to  construct  the  road,  and  the  corpo- 
ration agreed  to  give  the  partnership  therefor  all 
the  bonds,  stock,  donations  of  land,  subsoriptionB, 
and  subsidies  that  might  come  into  its  possession. 
Held,  that  the  contract  was  contrary  to  publio 
policy  and  void,  and  a  court  of  equity  will  not  com- 
pel an  accoanUng  by  one  of  the  partners  to  his  co- 
partner of  the  pronts  realized  thereunder.— Jack, 
son  T.  McLean's  Kx'rs,  (Mol)  18  S.  W.  898. 
Interpretation. 

2.  Where  defendant  agreed  to  assume  "the 
payment  of  [plaintiff's]  portion  of  the  indebted- 
ness ot  the  firm  [of  which  plaintiff  was  a  member] 
and  all  obUgations  or  oontracte  of  said  firm, "  the 
words,  "and  all  obligations  or  contracts  of  said 
firm,"  must  be  construed  as  simply  defining  the 
liability  with  certainty,  and  not  as  extending  de- 
fendant's liability  beyond  the  plaintiff's  propor- 
tionato  share  of  indebtedness. — ^Adama  v.  Drouart. 
(Ark.)  18  8.  W.  78.  "»       "» 

Performance. 

3.  A  contract  between  a  city  and  a  bridge  com- 
pany by  which  the  latter  agrees  to  sell  for  one  dol- 
lar packages  of  100  tickets,  each  good  for  one  pas- 
sage over  the  bridge,  is  substantially  complied 
with  by  the  issue  for  one  dollar  of  five  cards,  each 

food  for  ao  passages.— City  of  Newport  v.  Newport 
:  C.  Bridge  Co.,  (Ky.)  13  a  W.  720. 

Besolssion. 

4.  Where  a  building  con  tract  provides  that  tha 
contractor  shall  erect  the  building"  In  the  best,  most 
substantial,  and  workman-like  manner, "  and  au- 
thorizes the  owner  to  terminate  it  If  the  work  is  not 
done  in  accordance  with  its  terms,  the  incapacity  of 
the  contractor  to  do  the  work  properlv,  arising 
from  his  ignorance  and  dissipation,  and  the  incom- 
petency and  dissipation  of  his  workmen,  justifies 
the  owner  in  terminating  the  contract.- Bector  t 
McDermott,  (Ark.)  18  S.  W.  884. 

5.  A  contract  for  the  manufacture  of  barbed 
wire  by  plaintiff  for  defendant  which  provides 
that  "any  judicial  or  legal  interference  shall  act 
as  a  cancellation  of  this  contract.  If  either  party  so 
desire, "  is  not  canceled  by  the  mere  fact  that  an 
action  was  brought  to  enjoin  defendant  from  sell, 
ing  the  wire,  but  it  was  necessary  for  defend- 
ant to  give  notice  of  his  intention  to  cancel  it  on 
account  of  such  suit.— Crescent  Manuf 'g  Co.  T.  N. 
O.  Nelson  ManuPg  Co.,  (Mo.)  18  8.  W.  503.    . 

6.  A  refusal  on  the  part  of  defendant  to  go  on 
with  the  contract  because  of  alleged  excessive  and 
deceptive  weights  would  not  be  an  exercise  of  tha 
right  of  cancellation  reserved  In  the  contracL— 
Crescent  Manufg  Co.  v.  N.  O.  Nelson  Manuf 'i 
Co.,  (Mo.)  18  8.  W.  603.  " 

Actions — Evidence . 

7.  A  petition  alleging  that  defendant  inclosed 
part  of  plaintiff's  land,  and  has  slnoe,  by  plaintiff's 
permission,  occupied  and  used  it,  having  promised 
to  pay  the  reasonable  value  thereof,  states  a  cause 
of  action  on  an  Implied  contract,  and  evidence  of 
an  express  contract  is  incompetent.— Shiner  v.  Ab- 
Ua,  (Tez.)  18  8.  W.  618. 

Defenses. 

8.  It  is  no  defense  to  plalntllTs  action  for 
Dreaoh  of  a  contract,  by  which  he  was  to  mann- 
facture  certain  goods  for  defendant,  that  he  might 
have  made  a  contract  with  another  party  on  equal- 
ly as  good  terms. — Crescent  Manufg  Co.  v.  M.  O. 

felson  Manufg  Co.,  (Mo.)  18  8.  W.  503. 

Contribution. 

Between  sureties,  see  PrCnctpoI  and  Surety,  18, 

14. 

Contributory  Negligence. 

See  Master  and  Servant,  81-34;  Negligence^  6,  82 
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Ctonvejranoes. 

See  CTiottel  Mortgagtt;  Deed;  Fremdulent  Con- 
veyance*; Judicial  Salet;  Mortgagee;  Sale; 
FeHdor  and  Vendee. 


CONVIOTS. 

Competenoy  as  witneasea,  see  Witnexs,  1-8. 

Contract  of  hiring. 

1.  In  an  action  on  a  bond  to  PS7 136  for  the  serr- 
ioes  of  a  convict  hired  from  a  county,  evidence  of  a 
contemporaneous  verbal  contract  with  the  sheriff, 
whereby  defendant  was  to  be  permitted  to  deduct 
the  cost  of  medicine  and  clothing  furnished  the 
convict,  is  inadmissible.— Hyatt  y.  State,  (Ark.)  18 
&  W.  815. 

2.  In  an  action  on  a  bond  to  pay  a  sum  of 
money  for  the  services  of  a  convict  hired  from  a 
county,  the  fees  paid  by  defendant  to  the  sheriff  for 
making  the  contract  of  hire,  and  preparing  and 
approving  the  bond,  are  a  proper  set-off  to  the 
claim  of  the  county,  as  Mansf.  Dig.  Ark.  J  1225, 
provides  that  these  fees  are  to  be  paid  In  advance 
oy  tbe  person  hiring  the  convict,  to  be  repaid, 
when  demanded,  out  of  the  convict's  wages. — Myatt 
T.  State,  (Ark.)  18  &  W.  215. 

8.  A  contract  made  by  the  county  judge  in  va- 
cation for  the  hire  of  a  county  convict  is  void  under 
AotMarch23, 1881,  (Uansf.  Dig.  Ark.  $  1236,)  which 
gives  such  power  to  the  county  court  only;  and 
the  convict  can  recover  of  the  hirer  the  value  of 
his  services.— Greer  v.  Critz,  (Ark.)  18  8.  W.  7iL 

COKPOBATIONS. 

Bee,  also.  Banks  and  Banking;  Building  and 
Xoan.ilt«ooiat<on«;  Carriers;  Horse  and  Street 
BaUroadt;  Jneurance;  Mtmidpal  Corpora- 
tkm»;  Bttilroad  Companies;  Telecpraph  C'om- 
panie«;  Turnpike*  a/tid  ToU-RoadB;  Water 
Companies. 

Action  against  foreign  oorporstions,  see  .ilppear- 
anee,6. 

Elevator  company,  see  Elevators. 

Privileges  of  corporation,  see  Constitutional  Law, 
10. 

Taxation  of  corporate  stock,  see  Taxation,  8-0. 

Use  of  seal,  see  Assignment  for  Benefit  of  Cred- 
itors, 5. 

Incorporstioii — ^Vested  rights. 

1.  Where  the  object  of  an  act  incorporating  the 
board  of  education,  appointed  by  a  church  confer- 
ence- for  an  incorporated  college  under  control  of 
the  conference,  was  to  effectuate  a  contract  be- 
tween the  board  of  education  and  the  stockholders 
of  the  Institution,  though  the  power  to  amend  or 
repeal  is  reserved,  the  legislature  cannot  exercise 
that  power  to  the  prejiKlice  of  vested  rights.— 
Bryan  v.  Board  of  Education,  (Ky.)  18  S.  wTSTtt. 

License  tax. 

2.  Const  Mo.  art  10,  {  21,  provides  that  no 
corporation  or  association,  other  than  those  formed 
for  benevolent  religious,  scientific,  or  educational 
purposes,  shall  be  created  unless  the  incorporators 
shall  first  pay  into  the  state  treasury  S50  for  the 
first  $5,000  of  capital  stock,  and  t5  for  every  ad- 
ditional flO,000.  By  Rev.  St  1889,  i  2821,  asso- 
ciations  may  be  Incorporated  for  benevolent  re- 
Ugious,  scientific,  fraternal,  beneficial,  and  educa- 
tional purposes:  and  section  2825  provides  for  the 
incorporation  of  any  association  wnich  tends  to  the 
public  advantage  in  relation  to  education,  litera- 
ture, history,  or  skill  among  the  learned  profes- 
sions. Held,  that  an  association  for  the  "enuour- 
agement  of  aebating,  reading,  and  litnrature,  and 
the  enjoyment  of  rational  and  social  amusements, 
and  the  playing  of  ten-pios,  chess,  and  checkers, 
and  other  lawiul  games  of  the  kiad, "  but  which 
excludes  all  drinks,  and  has  no  connection  wHh 
business  purposes,  nor  politics,  nor  has  in  view  any 
pecuniary  profit,  may  be  incorporated  without  the 
payment  of  the  tax.---State  v.  Lesueur,  (Mo.)  18  S. 


8.  So  much  of  Rav.  St  Ho.  1889.  {  2834,  as  un- 
dertakes to  allow  corporations  to  be  created  for 
other  than  benevolent,  religions,  sdentiflc,  or  ed- 
ucational purposes,  without  payment  of  the  tax, 
violates  Const.  Mo.  art  10,  {  21,  requiring  that  cor- 
porations other  than  those  mentioned  shall  pro- 
vide for  a  capital  stock,  and  pay  a  tax. — State  v. 
Lesueur,  (Mo.)  18  &  W.  287. 

Forfeiture  of  charter. 

4.  An  attempt  by  a  corporation  to  change  its 
corporate  name  fn  a  manner  not  authorized  by  law 
does  not  avoid  its  oharter.— O'Donnell  t.  C.  B. 
Johns  &  Co.,  (Tex.)  18  S.  W.  87S. 
Contraote  ultra  vires. 

5.  Plaintiff  corporation,  having  shown  no  vio- 
lation of  duty  to  Itself,  cannot  complain  of  the 
acts  of  defendant  corporation  on  the  ground  of 
ultra  vires.  Only  the  state  or  defendant's  stock- 
holders can  maintain  an  action  on  that  ground.— 
Belcher's  Sugar  Refining  Co.  v.  8t  Louis  Grain 
Elevator  Co.,  (Ma)  IS  a  W.  82S. 

6.  Where  a  turnpike  company  issued  bonds,  se- 
cured by  a  mortgage  on  its  road,  for  money  bor- 
rowed to  extend  and  complete  its  road,  stockhold- 
ers who  have  acquiesced  therein  until  the  monev 
was  expended  cannot  be  heard  to  complain  for  the 
first  time,  upon  suit  to  foreclose  the  mortgage,  thst 
the  bonds  were  unauthorized  and  uUra  vires.— 
Browning  y.  MuUlns,  (Ky.)  18  &  W.  427. 

Members  and  itockholderB. 

7.  An  incorporator  of  a  turnpike  road  company 
who  takes  an  active  part  in  effecting  a  change  in 
the  route  of  the  road,  and  after  the  change  is  made 
promises  to  pay  bis  subscription  to  the  stock  of 
the  company,  cannot  repudiate  his  sutiscription  on 
the  ground  of  the  indeflniteness  of  the  object  of  in- 
corporation as  expressed  in  the  articles. — Owen- 
ton,  B.  &  B.  L.  Turnpike  Road  Co.  v.  Smith,  IKj.) 
18  S.  W.  426.* 

8.  Stockholders  of  an  incorporated  college  un- 
der control  of  a  church  conference,  who  have  ac- 
cepted the  plan  of  a  board  of  education  appointed 
by  the  conferenoe,  by  oontraoting  with  it,  cannot 
object  to  the  validity  of  an  act  incorporating  such 
board  of  education  for  the  purpose  of  oanylng  oat 
its  plan.— Bryan  v.  Board  of  Education,  (Ej.)  U 
8.  #.276.  -.  v-^  ' 

Foreign  corporations. 

9.  Act  Tex.  April  2,  1887,  {  1,  requires  a  for- 
eign corporation,  desiring  to  do  business  in  the 
state,  to  file  an  application  with  the  secretary  of 
state,  containing,  among  other  thlnga,  a  stipula- 
tion that  the  permit  to  be  issued,  without  which  no 
business  can  be  transacted  in  the  state,  shall  be 
subject  to  all  the  provisions  of  the  act  Section  3 
provides  that,  when  snch  corporation  is  in  any 
manner  sued  in  the  courts  of  the  state,  on  removu 
of  the  cause  for  any  reason  to  a  federal  court,  the 
permit  shall  be  forfeited.  Keld,  that  the  statute 
b  void,  since  it  makes  the  permit  conditional  on 
the  surrender  by  the  corporation  of  a  privilege  se- 
cured to  it  by  the  constitution  and  laws  of  the 
United  States — Texas  Land  &  Mortgage  Ca  v. 
Worsham,  (Tex.)  13  8.  W.  884. 

10.  Though  the  failure  to  obtain  a  permit  as 
required  by  statute  may  preclude  a  foreign  corpo- 
ration from  transacting  further  business  in  the 
state.  It  cannot  be  made  to  divest  the  right  of  such 
corporation  to  go  into  court  and  assert  rights  and 
recover  property  already  acquired. — Texas  Land 
&  Mortgage  Co.  v.  Worsham,  (Tex.)  18  S.  W.  884. 

11.  Under  Acts  Tex.  1885,  p.  79,  providing  thst 
foreign  corporations  doing  business  in  the  state 
may  be  sued  in  any  county  where  such  company 
may  have  an  agent  or  representative,  such  cor- 
poration can  be  sued  only  in  counties  where  it  has 
an  agency  or  representative.—  8t  Louis,  A.  &  T. 
Ry.  Co.  y.  Whitley,  (Tex.)  IS  a  W.  853. 

COSTS. 
Liability  for. 

1.  A  garnishee  who  permits  costs  to  aoenmn- 
late  upon  a  judgment  rendered  agninst  him  cannot 
charge  his  creditor  wiih  such  c«|ts.--BeR'y  v.  Dsr 
yls.  CTex.)  18  8.  W.  978.  by  >^OOg  K 
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2.  Where,  In  treapau  to  try  title,  a  disclaimer 
ia  filed  after  answering,  judgment  for  costs  is 
properly  rendered  against  defendant. — Etter  t. 
Cignowlty,  (Tex.)  188.  W.  973. 

8.  'Wbere  defendant,  in  trespass  to  trr  title, 
after  pleading  "not  guilty,  "files  an  amended  an- 
swer claiming  only  a  part  of  the  land  sued  for, 
and  recovers  suoh  part,  he  will  be  adjudged  to  pay 
those  costs  only  which  accrued  before  the  filing  of 
«be  amended  answer.  —  Eeyser  t.  Meusebach, 
<Tex.)  18  8.  W.  867. 

la  oriminal  oases. 

4.  Under  the  provisions  of  Mansf.  Dig.  Ark.  { 
-S469,  that,  in  criminal  actions,  upon  affirmance  of 
-s  judgment  on  appeal  of  defendant,  (SO  shall  be  al- 
lowed as  attorney  fee  for  the  prosecuting  attorney, 
and  taxed  as  costs,  an  allowance  of  such  amount  is 
proper.— Wellington  T.  Bteto,  (Ark.)  18  8.  W.  184. 

6.  The  tax  imposed  bv  ICansf .  Dig.  Ark.  {  6695, 
levying  a  tax  of  three  dollars  on  each  oriminal  con- 
viction in  a  court  of  record,  is  a  valid  exaction,  and 
j>roperlv  taxed  in  the  costs.— Wellington  v.  State, 
<Ark.)  13  8.  W.  184. 

6.  Under  rule  23  of  the  supreme  court  of  Ar- 
kansas, which  provides  that  the  cost  of  printing 
abstracts  and  briefs  on  appeal,  not  to  exceed  |15 

on  each  side,  shall  be  taxed  against  the  losing  par- 
ty, an  allowance  for  that  purpose  is  propef  ly  taxed 
against  defendant  defeated  on  appeal  in  a  oriminal 
prosecution.- Wellington  v.  State,  (Ark.)  18  8.  W. 
184. 

Enforoement. 

7.  Under  Act.  Tenn.  1889,  o.  180,  entitled  "An 
.aiot  to  provide  revenue  for  the  state, "  and  imposing 
a  tax  on  the  unsuccessful  party  in  civil  suits,  and 
on  each  indictment  or  presentment,  and  that  all 
snob  taxes  "shall  be  taxed  in  the  bills  of  costs,  and 
are  hereby  declared  part  of  the  oosts  in  the  case, " 
the  tax  thus  imposed  on  defendant  upon  conviction 
in  a  criminal  proceeding  cannot  be  collected,  as 
'OOSts,by  imprisonment. — ^£x  parte  QrifBn,  (Tenn.) 
18  B.  W.  76. 

Co-Tenancy. 

;See  Tenancy  in  Ccmimon  and' Joint  Tmaney. 

OoTtnter-Clalm. 

:See  Set-Off  and  Counter-claim, 

COUNTIES. 

-See,  also,  Highways;  Schools  and  School-Dis- 
tricts. 
Depositary  of  money,  see  DepotUaHes. 

Connty  board  —  Ciontraots  for  erection 
of  jaU. 

1.  An  award  of  a  contract  to  build  a  county 
Jail  it  not  an  "allowance, "  within  the  meaning  of 
Const  Ark.  1874,  art.  7,  $  51,  which  extends  to  citi- 
zens and  resident  tax-papers  the  right  to  appeal 
from  allowances  made  for  or  against  counties, 
'Cities,  or  towns. — Armstrong  v.  Trultt,  (Ark.)  U 
'S.  "Vf.  984. 

£  Under  Uansf.  Dig.  Ark.  {{  1091-1106,  relat- 
ing to  the  building  of  court-houses  and  county  jails 
nnder  the  direction  of  the  court,  and  the  supervis- 
ion of  commissioners  appointed  by  it,  and  which 
provide  that  the  court  shall  order  the  payment  of 
installments  as  they  fall  due  to  contractors,  but 
that  no  payment  shall  be  made  except  upon  the 
certificate  of  the  commissioners  that  a  due  propor- 
tion of  the  agreement  has  been  performed,  the 
court  has  no  power  to  order  the  payment  of  a  sum 
stipulated  to  be  payable  upon  the  flung  of  the  bond, 
and  in  advance  of  the  performance  of  any  part  of 
the  contract.— Armstrong  v.  Truitt,  (Ark.)  18  S. 
W.  984. 

'County  treasurer. 

8.  Where,  under  aathority  from  the  county 
treasurer  to  the  county  tax  collector,  a  bank  cash- 
ier, to  hold  and  disburse  the  county  funds,  the  lat- 
ter reporte  the  collection  of  county  funds  to  the 
former  and  gives  him  a  check  therefor,  and  re- 


ceives from  the  treasurer  a  receipt  and  the  check 
to  be  deposited  in  the  cashier's  bcmk  and  to  be 
paid  out  on  county  warrants,  the  treasurer  is 
chargeable  with  the  money,  and  is  estopped  to 
deny  iu  receipt  as  against  the  county.— xWpner 
V.  Qalveston  County,  (Tex.)  18  8.  W.  460. 

4.  The  county  court,  before  which  Rev.  Rt.  Mo, 
1879,  i  5378,  makes  it  the  duty  of  a  county  treasurer, 
or  the  personal  representative  of  a  deceased  coun- 
ty treasurer,  to  settle  his  accounts,  does  not,  in 
suoh  examination,  act  in  a  judicial  capacity,  but 
merely  as  an  auditor  of  public  accounts,  or  aa 
financial  agent  of  the  county.  —  Cole  Connty  t. 
DaUmeyer,  (Mo.)  18  S.  W.  6S7. 

5.  Rev.  St  Mo.  1879,  {  6879,  requires  certain 
officers,  not  Including  county  treasurers,  to  settle 
their  accounta  with  Uxo  county  court  at  each  term, 
and  pay  into  the  treasury  any  balance  found  due; 
and  section  5S8U  gives  the  county  court  authority, 
if  they  neglect  to  render  true  accounta,  to  adjust 
their  accounta  according  to  the  best  information 
it  can  obtain,  and  ascertain  the  balance  due,  for 
which,  under  section  6383,  it  may  enter  judgment. 
Seld,  that  these  sections  do  not  provide  for  or 
contemplate  a  judgment  against  the  personal  rep- 
resentative of  a  deceased  officer. — Cole  County  v. 
Dallmeyer,  (Mo.)  IS  8.  W.  687. 

6.  For  any  balance  due  a  connty  from  Ita  treas- 
nrer,  the  county  may  either  sue  on  nis  offlciai  bond 
or  sue  the  treasurer  in  asiwnpsU;  or,  if  the  treas- 
urer is  dead.  It  may  enforce  ita  claim  in  the  pro- 
bate court  against  his  estate. — Cole  County  v.  Dall- 
meyer, (Mo.)  18  8.  W.  687. 

7.  Rev.  St.  Mo.  1879,  {  6878,  requiring  the  out- 
going county  treasurer,  or,  if  he  be  dead,  his  ad- 
ministrator, to  deliver  to  the  successor  in  office  all 
moneys  belonging  to  the  county,  does  not  require 
suitafor  such  moneys  against  the  outgoing  treas- 
urer or  bis  administrator  to  be  brought  in  the  name 
of  such  successor;  but,  under  seutiuns  5896,  5857, 
giving  counties  express  authority  to  sue  in  their 
own  names  for  money  due  them,  the  suit  should  be 
brought  in  the  name  of  the  county.— Cole  Coun^ 
V.  Dallmeyer,  (Mo.)  18  &  W.  687. 

Bond. 

8.  Const  Tex.  art  7,  I  5,  provides  that  the 
available  school  fund  shall  be  distributed  to  the 
several  counties  and  applied  as  may  be  provided  by 
law.  Held,  that  a  suit  on  a  county  treasurer's 
bond  for  misappropriation  of  such  a  fund  is  prop- 
erly brought  in  the  name  of  the  county,  rather  than 
that  of  the  state.  —  Burk  v.  Galveston  County, 
(Tex. J  18  8.  W.  466. 

9.  A  county  treasurer's  bond,  which  is  in  the 
language  prescribed  by  statute  for  bonds  given  by 
him  for  the  available  school  fund,  and  complies  in 
all  other  respeota  with  the  bond  required  to  be 
given  to  secure  that  fund,  is  not  defective  for  fail- 
ure to  recite,  in  terms,  that  it  is  the  available 
school  fund  that  it  is  intended  to  secure. — Burk  v. 
Galveston  County,  (Tex.)  18  &  W.  456. 

10.  An  objection  that  the  bond,  if  construed  to 
embrace  the  available  school  fund  apportioned  to 
the  county  by  the  state,  should  not  be  held  to  se- 
cure BO  much  of  the  available  fund  sued  for  as  was 
not  derived  from  the  state,  but  from  county  secu- 
rities, as  the  law  requires  one  bond  for  the  county 
school  fund,  permanent  and  available,  and  another 
for  the  state  available  fund,  is  untenable.  Follow- 
ing Eempner  v.  County  of  Galveston,  11  8.  W. 
188.— Burk  T.  Galveston  County,  (Tex.)  18  S.  W. 
465. 

11.  The  aareUes  on  the  bond  cannot  defend  on 
the  ground  that  the  county  represented,  and  they 
understood,  their  liability  to  be  different  from  that 
incurred  according  to  the  terms  and  legal  effect  of 
the  bond.— Burk  v.  Galvesten  County,  (Tex.)  18 
8.  W.  455. 

12.  In  an  action  on  the  bond  of  a  coun^  treas- 
urer for  mlBappropriatioQ  of  the  school  fund, 
evidence  tending  to  show  that  part  of  the  school 
fund  for  a  certain  year  was  not  paid  to  the  treas- 
urer, and  that  the  taxes  were  not  collected  there- 
for, till  after  the  expiration  of  bis  term  of  of- 
fice, but  that  the  treasurer,  during  his  term  of  of- 
fice, gave  vouchers  therefor  to  the  tax  collector  for 
advances  made  to  him  -  that  the  tax  collector  used 
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the  Touchers  In  hi«  Beitlement  with  the  comptrol- 
ler, and  used  the  taxes  afterwards  collected  to  re- 
imburse himself  for  the  adTancements,— was  prop- 
erly ezoluded,  as  the  sureties  cannot  defend  on  the 
ground  that  uie  tax  collector  advanced  the  school 
ifand  and  received  the  vouchers  before  he  collected 
the  taxes  for  the  fund,  and  did  not  reimburse  him- 
self till  after  the  treasurer's  term  of  ofSce  expired. 
— Burk  V.  Galveston  County,  (Tex.)  18  S.  W.  455. 
18.  The  Texas  Statutes  (Sayles,  CivU  Bt.  art 
8784,)  require  the  state  superintendent  to  Issue  to 
the  county  treasurers  certificates  for  the  amount 
of  the  available  school  fnnd,  which  certificate  shall 
be  signed,  countersigned,  attested,  eto.  The  coun- 
ty treasurers  are'  required  to  indorse  on  the  certifi- 
cates the  amounts  paid,  and  to  deliver  duplicate 
receipts,  and,  when  the  whole  amount  Is  paid,  to 
deliver  the  certificate  "to  the  collector, in  whose 
hands  it  shall  be  a  voucher  *  *  *  in  his  settle- 
ment with  the  comptroller. "  Defendant  treasurer 
used,  in  the  place  of  the  duplicate  receipts,  coupons, 
in  the  form  of  orders,  attached  to  the  certificate, 
field,  that  the  delivery  of  these  coupons  was  not 
conclusive  evidence  of  receipt  of  the  funds,  and  it 
was  error  to  charge  that  if  toe  coupon,  in  a  partic- 
ular instance,  was  delivered,  it  made  no  difference, 
as  to  the  liability  of  the  treasurer's  sureties,  what 
disposition  the  collector  made  of  the  money.— 
Burk  V.  Galveston  County,  (Tex.)  13  S.  W.  455. 

14.  If,  however,  the  money  was  delivered  to  the 
treasurer,  or  disbursed  by  nls  authority,  the  in- 
struction was  harmless. — Burk  v.  Qalveston  Coun- 
ty, (Tex.)  18S.  W.  4S5. 

15.  The  coupon  was  proved  to  have  beien  deliv- 
ered, thus  establishing  prima /acl«  the  payments 
The  collector  testified  that  all  the  installments  for 
that  year  were  paid.  The  only  opposing  evidence 
was  that  of  the  treasurer,  who  did  not  directly 
contradict  the  payment,  but  said  that  the  collector 
told  him  that  the  coupon  "was  there  to  my  credit, 
and  that  he  would  take  it  and  cash  it,  but  at  the 
settlement  which  he  made  with  the  county  that 
warrant  was  not  settled  for,  and  no  account  of  it 
was  given. "  The  settlement  referred  to  was  an 
attempted  settlement  of  his  own  account  after  the 
treasurer  had  abandoned  the  country,  without  hav- 
ing settled.  Held,  that  the  actual  payment  to  the 
treasurer  of  the  sum  represented  by  the  coupon 
was  sufficiently  shown.— Bark  t.  Galveston  Coun- 
ty, (Tex.)  18  B.  W.  455. 

16.  It  is  also  immateiial  that  the  money  was  not 
charged  to  the  treasurer  on  the  collector's  books 
till  Mter  the  expiration  of  the  treasurer's  term  of 
office.- Burk  v.  Galveston  County,  (Tex.)  18  S.  W. 
455. 

17.  Plaintiff  was  properly  allowed  to  read  in 
evidence  the  deposition  of  the  state  comptroller  to 
prove  the  amount  of  funds  apportioned  to  the  coun- 
ty and  received  bythe  treasurer,  and  also  attached 
certified  copies  of  certificates  and  vouchers;  the 
latter  tending  to  show  that  the  full  amount  of  the 
apportionment  evidenced  by  the  certificates  was 
received  by  the  treasurer.  —  Burk  v.  Galveston 
County,  (Tex.)  18  S.  W.  456. 

Contracts. 

18.  Plaintiff  contracted  in  writing  with  the 
bridge  commissioner  to  build  abutments  to  a  bridge 
according  to  plans  and  specifications,  hut,  under 
a  subsequent  oral  agreement  with  the  commis- 
sioner, the  abutments  were  built  up  square  to 
the  surface  of  the  ground,  instead  of  being  bat- 
tered, as  required  in  the  written  contract,  and  were 
made  of  better  material.  Held,  that  as  the  better 
work  was  done  in  keeping  with  the  spirit  of  the 
written  contract,  and  was  a  substantial  compliance 
with  its  terms,  plaintiff  could  recover  for  the  value 
of  the  work,  under  Rev.  Bt.  Mo.  1879.  i  1218,  which 
provides  that,  if  a  claim  against  a  county  be  for 
work  done  under  contract  with  the  county  authori- 
ties, the  claimant  shall  be  entitled  to  recover, 
though  the  authorities  may  not  have  pursued  the 
form  of  proceeding  prescribed  by  law. — Bryson  v. 
Johnson  County,  (Mo.)  18  S.  W.  289. 

19.  Kev.  St.  Mo.  1879,  c.  84,  as  amended  by  Laws 
1888,  p.  81,  provides  that  a  contract  for  building  a 
bridge  shall  be  let  to  the  lowest  bidder,  and,  when 
approved  by  the  county  court,  it  is  then  the  duty 


of  the  oourt  to  make  an  appropriation,  and  "order 
the  commissioner  to  contract  therefor  at  the  price 
let. "  Held,  that  a  written  contract  which  recites 
that  it  is  made  by  one  "eas  offldo  road  and  bridge 
commissioner  of  the  county, "  which  is  signed  by 
the  contractor,  but  not  signed  by  the  commissioner, 
is  the  contract  of  the  county;  as  the  order  of  the 
court  approving  the  bid,  and  the  contract  as  signed 
by  the  contractor,  when  read  together,  shows  a 
binding  contract.  —  Bryson  v.  Johnson  Coun^. 
<1lo.)  18  S.  W.  2S9. 

•M-  Bev.  SL  Ho.  1879,  {  6360,  reqnlring  all  con- 
tracts with  oonntiea  to  be  in  writing,  and  sub- 
scribed bv  the  parties  thereto,  not  having  been 
re-enacted  bv  a  revised  bill  in  1879,  bat  being  simply 
collated  by  the  revision  committee,  is  controlled  oy 
section  1218,  so  far  as  the  two  sections  are  in  oon- 
fliot,  as  section  1818  was  re-enacted  in  1879,  and  is 
therefore  the  last  expression  of  the  legislative 
will.— Bryson  v.  Johnson  County,  (Mo.)  18  S.  W. 
239. 

21.  As  it  is  the  duty  of  the  county  court  to  mate 
an  appropriation  to  pay  for  work  done  on  a  bridge, 
when  it  orders  the  commissioner  to  enter  into  the 
contract,  it  will  be  presumed  that  the  court  per- 
forms its  duty  until  the  contrary  is  proved. — ^Bry- 
son V.  Johnson  County,  (Mo.)  18  &  W.  839. 

Iiiabilities. 

22.  Where  the  county  court,  under  legislative 
authority,  assumes  the  liability  of  tax-payers  for 
attorney's  fees  incurred  in  a  suit  by  the  tax-payers 
to  defeat  the  collection  of  a  tax  on  a  snbscription 
to  railroad  stock,  and  levies  a  tax  for  the  payment 
01  sucn  Tee,  it  cannot  retuse  to  pay  interest  on  tne 
debt  so  assumed,  on  the  ground  that  it  is  an  ordi- 
nary appropriation  not  arising  from  contract. — 
Washington  County  Court  v.  HoKee,  (Ey.)  18  B. 
W.  909.  •  v->»  / 

COURTS. 

See,  also.  Justices  of  the  Peace. 

Judicial  powers,  see  ConatitutlonaX  Law,  2,  8. 

Term-time — Special  terms. 

1.  Section  1042,  Rev.  St.  Mo.  1879,  providing. 
"If  any  court  shall  not  be  held  on  the  first  day  of 
the  term,  such  court  shall  stand  adjourned  from 
day  to  day  until  the  evening  of  the  third  day, "  ap- 
plies to  special  as  well  as  to  regular  terms.-— State 
V.  Harkins,  (Mo.)  18  8.  W.  880. 

Convening  before  time  fixed. 

2.  The  fact  that  a  court  convened  before  the 
time  fixed  by  statute  does  not  invalidate  an  order 
made  by  it  op  the  subsequent  rightful  convening 
of  the  court.— Bhumard  v.  Philips,  (Ark.)  18  B.  W. 

510. 

Place  of  holding  court. 

8.  Act  Tex.  Feb.  87,  1889.  (Laws  1889.  p.  ISa,) 
divides  Vie  county  of  Dallas  into  two  judicial  dis- 
tricts by  the  line  of  a  given  railroad,  deviating 
therefrom  only  in  one  place,  for  the  porpose  of 
running  the  line  through  the  court-hoase.  The 
act  further  directs  that  the  court  of  each  district 
shall  be  held  "therein."  and  the  courts  of  the 
northern  and  southern  districts  were  held  in  rooms 
north  and  south  of  the  line  running  throngh  the 
court-house.  The  court-house  was  burned,  and 
the  county  commissioners  furnished  temporarily, 
in  its  stead,  a  building  situated  wholly  south  of 
the  line,  and  assigned  a  room  therein  as  the  place 
of  holding  the  district  court  for  the  northern  dis- 
trict. Held,  that  such  court  may  lawfully  sit  at 
the  place  designated,  as  all  other  laws  relating 
to  district  courts,  whose  jurisdiction  extends  over 
the  whole  county,  contemplate  that  they  shall  be 
held  at  the  oourt-house  of  the  county,  which,  un- 
der Rev.  St.  art.  705,  is  to  be  provided  by  the 
commissioners  of  the  county.— Wheeler  v.  Wheel- 
er, (Tex.)  18  B.  W.  305. 

State  courts. 

4.   Where  the  court  of  appeals  has  acquired 

turlsdictioD  because  a  question  of  title  to  a  free- 
lold  is  involved  in  one  feature  of  a  oase^t  will  de- 
termine all  questions  arising  therein. — jPlttman  v. 
Wakefield,  (Ky.)  18  B.  W.  525.    lOU  V  I  '■■ 
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6.  Oen.  St.  E!y.  p.  M9,  proytdes  that  the  su- 
perior courts  sbEill  not  have  appellate  jurisdictloD 
"where  there  is  involved  *  *  *  the  title  to  a 
freehold, "  etc.  if  eld,  a  superior  court  has  juris- 
diction as  to  the  loss  by  laches  «f  a  judgment  lien, 
■nd  as  to  the  priority  oetween  •  judgment  and  a 
mortgage  lien  upon  a  freehold,  even  though  an- 
other feature  of  the  case  involve  a  question  of  title 
thereto.— Fittnum  t.  Wakefield,  (Ely.)  IS  S.  W.  625. 

S.  Where  persons  holding  liens  under  judg- 
ments rendered  in  a  county  court  intervene  in  at- 
tachment in  the  district  court  against  the  same 
defendants,  and  attack  it  for  fraud,  the  district 
court,  having  jurisdiction  of  the  original  action, 
will  retain  it  to  finally  dispose  of  the  matters  in 
litigation,  though  the  claims  of  some  of  the  inter- 
veoors  are  less  than  the  amount  necessary  to  give 
the  district  court  jurisdiction.  Following  l^ti- 
colas  V.  Carpenter,  68  Tex.  23. — Heldenheimer  r. 
Johnston,  (Tez.)  1^  S.  W.  46. 

7.  In  a  proceeding  by  qua  warranto  against 
the  mayor  and  ol&cers  of  a  city,  who  are  alleged  to 
unlawfully  hold  ofBce,  the  district  court  will  be 
presumed  to  have  jurisdiction,  in  the  absence  of 
objection  below,  where,  from  the  pleadings,  it  ap- 
pears that  the  area,  population,  and  property  rights 
of  the  city  are  such  that  the  taxes  must  annually 
amount  to  over  tSOO.— Largen  v.  State,  (Tez.)  18 
S.  W.  161. 

8.  Since  the  district  courts  In  Texas  alone  have 
power  to  enforce  liens  against  land,  they  have  ju- 
risdiction to  foreclose  the  lien  created  by  a  city 
charter  for  the  cost  of  a  street  improvement, 
though  the  amount  is  less  than  <G(X).— Wood  v. 
City  of  Galveston,  (Tex.)  18  S.  W.  227. 

County  ooorta. 

9.  The  new  city  charter  of  Dallas,  (Act  Tex. 
March  18,  1889,  i  26,1  as  amended  by  act  March  27, 
1889,  creates  the  city  court  of  Dallas,  and  provides 
that  it  shall  "have  exclusive  jurisdiction  over  dis- 
orderly houses  and  female  vagrants. "  Held  that, 
there  being  no  saving  clause,  and  no  provision  for 
cases  of  that  nature  then  pending  in  the  county 
court,  the  jurisdiction  of  the  latter  was  ousted 
when  the  amendment  went  into  effect. — Corey  v. 
Stote,  (Tex.)  13  8.  W.  778. 

——Probate  courts. 

10.  The  proceeding  provided  by  Rev.  St  Ifa 
1879,  K  6379,  6880,  5883,  by  which  the  county 
court  may  settle  the  accounts  of  certain  county 
OlBoers,  is  special  and  summary,  and  does  not  oust 
the  dronit  and  probate  courts  of  their  general 
Jurisdiction.— Cole  Connty  t.  Dallmeyer,  (Mo.)  18 
k  W.  887. 

11.  The  probate  court  made  an  order  adjourn- 
ing until  Au  gust  26th,  across  the  enti7  of  which  was 
written,  "Vacated ; "  this  being  a  method  of  setting 
•side  orders  onoe  entered  on  the  record.  On  Au- 
gnst  22d  an  order  was  entered  adjourning  the  reg- 
ular term',  and  providing  for  an  adjourned  term  on 
August  26th,  on  which  day  another  order  was  en- 
tered adjourning,  and  providing  for  another  ad- 
journed term  on  September  11th.  Held,  that  the 
probate  court  had  jurisdiction  to  allow  demands  at 
cither  of  the  adjourned  terms,  under  Rev.  St.  Ho. 
1879,  i  1044,  providing  that  adjourned  sessions  may 
be  held  in  continuation  of  the  regular  terms,  where 
•o  ordered  in  term-time,  and  section  198,  providing 
that  demands  may  be  allowed  by  the  probate  court 
at  an  adjourned  term.— Ck>le  County  v.  Dallmeyer, 
(Mo.)  13  8.  W.  687. 

12.  Rev.  St.  Mo.  1879,  S 192,  giving  probate  courts 
jurisdiction  of  suits  against  executors  and  admin- 
istrators on  demands  against  deceased  persons, 
gives  them  jurisdiction  of  claims  by  a  county 
against  the  personal  representative  of  a  deceased 
county  treasui-er.  —  Cole  Coimty  T.  Dallmeyer. 
(Mo.)  IS  &  W.  687. 

Conflicting  state  and  federal  Jurisdiction. 

13.  When  the  act  of  congress  under  which  a 
draw-bridge  was  built  provides  that,  where  any  liti- 
gation arises  from  any  obstructions  or  alleged  o'>>- 
structions  to  the  free  navigation  of  the  river,  the 
cause  may  be  tried  in  the  district  court  of  the  United 
States,  etc,  such  provision  does  not  divest  the 


state  courts  of  jurisdiction  of  such  causes.— SUyar 
T.  Missouri  Pac  Ry.  Ca,  (Mo.)  18  S.  W.  410. 

COVENANTS. 

Action  for  breach. 

1.  A  grantee  who  is  threatened  with  ejectment 
may  surrender  possession  and  sne  his  grantor  for 
breach  of  covenant,  but  he  assumes  the  risk  of 
showing  that  the  person  to  whom  he  surrendered 
possession  bad  theparamount  title. — Lambert  T. 
£stes,  (Mo.)  IS  8.  W.  2S4. 

2.  A  grantor  cannot  set  up  the  insufBciency 
of  the  description  in  his  deed  to  escape  liability  on 
his  covenants.- Lambert  v.  Estes,  (Mo.)  18  S.  W. 
884. 

Damages. 

8.  In  an  action  for  breach  of  covenant  of  title, 
evidence  as  to  whether  the  grantee  paid  the  consid- 
eration expressed  in  the  deed  is  admissible  to  show 
the  amount  of  damages  suffered.  —  Lambert  t. 
Estes,  (Mo.)  13  8.  W.  284. 

4.  The  meacure  of  damages  in  an  action  for 
breach  of  covenant  of  title  is  the  purchase  price, 
with  6  per  cent,  interest  from  the  time  of  surren- 
dering possession.— Lambert  v.  Estes,  (Mo.)  18  & 
W.234. 

Credibmiy. 

Of  witness,  see  Witness,  11-91. 

CBJSDITOSS'  BHiL. 

When  lies — Betum  of  execution. 

1.  Under  Civil  Code  Ky.  i  439,  which  provides 
that  after  a  return  on  an  execution  of  "No  proper- 
ty" by  the  proper  officer  an  equitable  action  may 
be  brought  for  discovering  and  subjecting  any 
property  of  the  debtor,  the  equitable  action  may 
be  maintained  after  a  return  of  "No  property," 
though  there  was  property  liable  to  the  l^vy.— 
Clements  v.  Waters,  (Ky.)  18  S.  W.  481. 

2.  Code  Prac.  Ky.  i  667,  provides  that  "every 
process  in  an  action  *  *  *  shall  be  directed  to  the 
sheriff  of  the  county, "  and,  if  he  be  interested  in 
the  suit,  then  to  the  coroner.  Held  that,  where 
an  execution  whs  directed  to  the  sheriff  of  another 
county,  but,  there  being  none  at  the  time  in  the 
county,  it  was  received  and  returned  by  the  coroner 
"No  property  found,"  there  was  no  return  of 
nulla  bona  upon  which  to  base  an  action  to  set 
aside  a  fraudulent  conveyance.— Johnson  v.  El- 
kins,  (Ky.)  18  &  W.  448. 

CBIMINAIi  LAW. 

Bee,'  also,  BnU;  Convicts;  Grand  Jvrui  HcCbea* 
Corpus;  InMetment  and  InJ'ormatUm;  Wit- 
ness. 

Adding  damages  to  fines,  see  Constitutional  Xaw, 
80. 

C!osts  in  criminal  cases,  see  Costs,  4-7. 

Crimes  concerning  animals,  see  Animals. 

Particular  crimes,  see  AbaueUon;  AssauU  and 
Battery;  Brtbery:  Burglary;  IHsorderlu 
House;  LHieUng;  llmbegzUment;  False  Pre- 
tenses; Forgeru;  Oamhig,  1-9;  Homdelde:  In- 
cest; Indecent  Exposure;  IntoxtcaUng  lA^tors, 
10-12;  Larcenu;  MaMotoius  Mischief;  Perjury; 
ProstUution;  Rape;  BeeeMng  Stolen  Cfoods; 
Bobbery;  Seduction;  WrecMng  Trains. 

Penalty  for  carrying  weapons,  see  Carrying 
Weapons. 

Prosecution  for  selling  mortgaged  property,  see 
Chattel  Mortgages,  4. 

Frlnoipal  and  accessory. 

1.  One  cannot  be  convicted  as  an  accomplice 
where  there  is  no  evidence  that  the  principal  com- 
mitted the  crime  charged. — Armstrong  v.  State, 
(Tex.)  18  S.  W.  864. 

2.  On  a  trial  for  murder,  where  defendant  was 
charged  as  principal  In  some  of  the  counts,  it  was 
error  to  dismiss,  over  his  objection,  a  count  which 
charged  a  co-defendant  as  principal,  auddefsndapt 
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M  aooeasor;  after  the  fact,  when  there  was  evl- 
dence  tending  to  prove  such  charge. — State  t.  Mil- 
ler, (Mo.)  18  S.  W.  882. 

Jurat  to  complaint — Clerical  error. 

8.  A  Clerical  error  as  to  the  montn,  in  the  Jurat 
to  a  complaint  for  selling  intoxicating  liqaor  with- 
out a  license,  dons  not  vitiate  either  the  oomplaiat 
or  the  information,  and  on  the  trial  the  state  may 
show  when  the  jurat  was  in  fact  made. — Allen  t. 
State,  (Tez.)  18  S.  W.  998. 

Former  jeopardy. 

4.  On  a  trial  for  forging  an  order  for  the  pay- 
ment of  money,  evidence  that  defendant  had  in- 
creased the  amount  tor  which  it  was  drawn  by  the 
Insertion  of  an  additional  figure  will  sustain  a  con- 
viction under  an  indictment  charging  him  witk 
forging  the  entire  Instrument;  and,  after  a  with- 
drawal of  the  case  from  the  jury,  defendant  can- 
not again  be  tried  under  another  indictment 
charging  him  with  having  forged  the  order  by 
increasing  its  amount.— Com ver  v.Commonwealtb, 
(Ky.)  18  a.  W.  938. 

6.  One  who  has  been  convicted,  before  a  justice 
of  the  peace,  of  an  aggravated  assault,  and  fined 
and  imprisoned  therefor,  cannot  afterwards  be 
tried  on  an  indictment  for  assault  with  Intent  to 
kill  for  the  same  offense,  under  Const  Ark.  art.  8, 
i  8,  which  provides  that  "no  person,  for  the  same 
offense,  shall  be  twice  put  in  jeopardy  of  life  and 
Uberty.  "-State  v.  Smith,  (Ark.)  18  S.  W.  891. 

6.  Defendant  pleaded  former  jeopardy  to  an 
indictment  for  the  murder  of  John  Dee,  and  al- 
leged that  on  the  former  trial  the  jury  was  dis- 
charged by  the  court  without  his  consent,  and 
over  nis  protest,  and  witiiont  legal  cause.  It  was 
proved  that  he  was  put  on  trial,  out  the  witnessee 
testified  that  it  was  for  the  murder  of  John  Dees. 
There  was  no  proof  that  he  was  tried  on  a  valid 
indictment.  The  testimony  as  to  the  length  of 
time  the  jury  was  out  varied  from  two  to  twenty- 
four  hours.  There  was  no  evidence  that  the  jury 
was  discharged  over  the  protest  or  against  the 
consent  of  the  defendant  Held,  that  jeopardy 
being  a  special  defense,  and  the  burden  of  proof 
being  on  defendant,  the  jury  were  properly  In- 
struAed  to  find  the  plea  untme.— O'Connor  t. 
State,  (Tex.)  18  &  W.  14. 

Venue. 

7.  Where  property  is  acquired  in  one  county 
by  means  of  false  and  fraudulent  representations 
made  in  another  county,  the  venue  of  the  offense 
must  be  laid  in  the  county  in  which  the  property 
was  delivered.— Sims  v.  State,  (Tex.)  18  S.  W.  658. 

Proof. 

8.  Where  the  record  fails  to  show  that  the 
venue  was  proved  as  alleged,  the  judgment  must 
be  reversed.— Strickland  v.  State,  (Tex.)  18  S.  W. 
80S. 

Change. 

9.  Mansf.  Dig.  |  3195,  provides  that  any  crim- 
inal cause  pendiog  in  a  circuit  court  may  be  re- 
moved to  the  circuit  oonrt  of  another  county  when- 
ever it  shall  appear  that  the  inhabitants  of  the  coun- 
ty in  which  the  eaase  is  pending  are  so  prejudiced 
against  defendant  that  an  impartial  trial  cannot  be 
had.  Act  Deo.  16, 1875,  which  establishes  separate 
courts  in  the  county  of  Tel),  provides  that  they 
"may  change  the  venue  of  cases  from  one  district 
to  another,  orto  any  other  county  in  the  judicial  cir- 
cuit, in  like  manner  as  changes  o(  venue  are  grant- 
ed in  this  state. "  Held  that,  where  an  application 
for  a  change  of  venue  states  that  the  inhabitants  of 
Yell  county  are  prejudiced  against  defendant,  the 
cause  should  be  removed  to  another  county,  and  not 
to  another  district  of  Yell  county.— Wells  v.  State, 
(Ark.)  18  8.  W.  787. 

10.  In  an  application  for  change  of  venue  on  the 
ground  that  the  inhabitants  of  the  county  in  which 
the  cause  is  pending  are  prejudiced,  an  averment 
that  a  similar  prejudice  exists  in  another  conn^ 
is  surplusage.— Wells  v.  SUte,  (Ark.)  18  S.  W.  737. 

Transfer  from  district  to  county  court. 

11.  Apleato  the  jurisdiction  of  the  county  court, 
on  the  ground  that,  in  the  order  transfernng  the 
cause  m>m  the  district  court,  the  word  "county" 


was  omitted  before  the  word  "court, "  is  properly- 
overruled  where  it  appears  that  only  the  oonnty 
oourt  had  jurisdiction  of  the  cause.— Johnson  t. 
State,  (Tex.)  18  a  W.  1006. 

13.  An  amendment  of  the  certificate  of  transfer 
by  afllxing  thereto  the  seal  of  the  district  court  wa» 
proper.— Johnson  v.  State,  (Tez.)  13  8.  W.  10O5. 

18.  Code  Crlm.  Froo.  Tez.  art.  415,  provides- 
that,  when  an  indictment  is  presented  in  oonrt, 
that  fact  shall  be  entered  on  the  minutes,  noting 
the  style  and  the  "file  number"  of  the  indictment, 
but  omitting  defendant's  name,  unless  he  is  in  ens- 
tody  or  under  bond.  Article  486  provides  that,  in 
transferring  indictments  from  the  distriot  to  the 
oountv  court,  the  Indge  shall  make  ao  order  of 
transfer,  stating  the  cause  transferred,  and  to 
what  oourt  transferred.  Article  487  provides  that 
the  clerk  of  the  district  court  shall  deliver  the  in- 
dictment, together  with  the  papers  in  the  cause,  to 
the  proper  court,  accompanying  the  case  with  a 
oertiflea  copy  of  all  the  proceedings  taken  therein 
in  the  distriot  court,  and  also  with  a  hill  of  costs. 
Held  that,  there  being  no  other  statutory  provision 
as  to  form,  the  cause  was  sufliciently  desifnaated  ta 
the  order  of  transfer  and  in  the  certificate  ••"TtM- 

SUte  of  Texas  v. .    Ho.  M6.  "—Lynn  t.  StatOk 

(Tex.)  18  &  W.  887. 

Continuance. 

14.  AU  appucaoon  lor  oonunuance  on  aooonnv 
OX  tne  absence  of  a  material  witness  mnst  state 
the  facts  to  which  such  witness  would  testify.  It 
is  not  enough  to  state  that  his  testimony  was- 
"material."— State  v.  Btrattman,  (Mo.)  18  S.  W. 
814. 

Conduct  of  trial. 

15.  Where  property  stolen  from  burglarised 
premises,  and  found  at  defendant's  house,  was 
brought  into  court  and  examined  by  witnesses, 
while  under  examination,  and  such  witnesses  dif- 
fered as  to  the  existence  of  certain  marks  thereon, 
by  which  it  was  identified,  it  was  proper  to  allow 
thejury  to  inspect  it.— Jackson  v.  State,  (Tax.)  It- 
8.  W.  461. 

16.  Where  the  jury  returned  into  oonrt  and 
stated  that  they  were  unable  to  agree  becaoae  of  a 
certain  difficulty,  it  was  proper  to  give  additional 
instructions  thereon;  and  it  will  be  presumed,  in 
the  absence  of  any  showing  to  the  contrary,  that 
defendant  was  then  present.— State  ▼.  Miller,  (Ma) 
18  a  W.  832. 

— :-  Beceptlon  of  evidence. 

17.  Code  Crim.  Proc.  Tex.  art.  661,  permitting 
the  introduction  of  testimony  at  any  time  before 
the  conclusion  of  the  argument,  if  in  the  interest 
of  justice,  makes  it  discretionary  for  the  court  to  al- 
low the  prosecution  on  a  murder  trial,  to  examine 
a  witness  in  rebuttal  as  to  matters  independent  of 
the  rebuttal  after  defendant  has  dosed  his  testi- 
mony; and  such  discretion  is  not  reviewable,  ex- 
cept in  case  of  manifest  abuse.  —  Hendricks  V. 
State,  (Tex.)  13  &  W.  673. 

18.  Under  Wlllson's  Crim.  St  Tex.  {  8811,  pro- 
viding that  "the  oourt  shall  allow  testimony  to  be 
Introuuoed  at  any  time  before  the  argument  of  a 
oause  is  concluded,  if  it  appear  that  it  is  necessary 
to  a  due  administration  of  justice, "  it  is  not  error 
to  permit  a  state's  witaess  to  testify  to  independ- 
ent matter  after  evidence  for  the  state  and  de- 
fendant had  dosed.— Naltoy  ▼.  State,  (Tez.)  18  & 
W.  670. 

Bemarks  of  prosecuting  attorney. 

19.  On  objection  by  defendant  to  a  question 
asked  a  state's  witness,  the  district  attorney 
stated,  in  the  presence  and  bearing  of  the  jury, 
that  he  expected  to  show  that  the  orother  of  de- 
fendant had  induced  the  witness  to  leave  the 
county  ao  as  not  to  testify.  There  was  no  attempt 
to  connect  defendant  with  such  effort  to  suppress 
testimony,  and  the  jury  were  not  instructed  to 
disregard  the  statement  Held,  that  defendant 
was  entitled  to  a  new  trial. —Nalley  v.  State,  (Tez.) 
18  a  W.  670. 

80.  Defendant  testified  in  his  own  behalf,  and 
counsel  for  the  state  used  some  very  harsh  ex- 
pressions as  to  the  credibility  of  persons  so  testifv- 
ing.  The  court  charged :  "You  are  by  law  made 
rjitized  byV^jOU^' 


ibyli 


INDEX. 


1127 


the  exdnslve  jndgei  of  the  credibility  of  all  the 
wltnesaes  before  you  in  this  case,  and  of  the 
welKht  you  should  give  to  their  testimony;  and, 
after  you  have  considered  all  the  evidence  before 
yon.  If  you  hare  in  your  minds  a  reasonable  doubt 
M  to  the  RuUt  of  this  defendant,  you  should  ac- 
quit him.  "^  Beld  that,  while  the  conduct  of  coun- 
sel was  improper,  the  effect  was  neutralized  by 
the  charge,  and  there  is  no  ground  of  reversaL — 
Habel  t.  State,  (Texf)  18  S.  W.  1001. 

81.  A  oonviotion  will  be  set  aside  where  coun- 
sel for  the  state  persisted  in  asking  Improper  and 
prejudicial  questions,  and  was  allowed  to  cross-ez- 
wnme  the  accused  as  to  other  offenses,  though  he 
was  told  that  he  need  not  answer,  and  the  closing 
speech  to  the  jury  was  of  an  extraordinary  and 
reprehensible  character,  and  it  is  evident  Uiat 
there  has  not  been  a  fair  and  impartial  trial. — Car- 
gill  T.  Commonwealth,  (Ey.)  18  S.  W.  916. 

29.  The  making  of  VbJa  statement  by  the  prose- 
enting  attorney  in  his  closing  argument,  "G)^tle- 
men,  you  know  these  assaults  with  Intent  to  kill 
are  becoming  too  common  in  this  country,  and  in 
south-east  Missouri. "  furnishes  no  ground  for  re- 
versal of  a  judgment  convicting  the  defendant  of 
such  an  assault.— State  v.  Elvins,  (Mo.)  18  S.  W. 
087. 

88.  It  was  not  improper  for  the  prosecuting  at- 
torney, in  his  argument,  to  comment  on  the  fact 
that  defendant's  father  was  present  during  the 
trial,  and  could  have  been  called  as  a  witness. — 
Cmmes  v.  Bute,  (Tex.)  18  B.  W.  868. 

81.  The  prosecuting  attorney,  in  his  dosing  ar- 
gument, said  that  defendant  Knew  that  he  was 
guilty,  and  challenged  defendant  to  get  up,  and 
deny  his  statement.  On  defendant's  counsel 
whispering  to  defendant,  the  prosecuting  attorney 
said:  "That's  right  Tell  him  to  get  up,  and  tell 
me  that  I  have  lied."  Held,  that  a  new  trial 
should  be  granted.— Hardy  v.  Bute,  (Tex.)  18  B. 
W.  1008. 

25.  Btatemmt  by  counsel  that  "the  only  object 
of  the  law  in  allowing  evidence  of  defendant's 
*  good  character  is  to  show  that  a  man  did  not  do  the 
act,  *  •  •  and  evidence  of  good  character  can- 
not do  this  defendant  any  good, "  will  not  require 
a  reversal  where  the  sentence,  as  shown  by  the 
bill  of  exceptions,  indicates  a  nrobable  omission, 
and  counsel  makes  affidavit  that  he  said  that  good 
character  was  not  an  excuse  for  the  commission  of 
crime:  and  in  this  case  the  evidence  was  clear  that 
defendant  did  the  shooting,  and  as  there  was  no 
reasonable  cause  for  his  doing  it,  evidence  of  good 
character  could  not  do  him  any  good.— State  v. 
McNamara,  (Mo.)  18  B.  W.  088. 

80.  Improper  and  nncalled-for  remarks  by  coun- 
sel for  prosecution  in  argument  are  not  ground  for 
reversal,  where  they  could  not,  under  the  circum- 
stances, have  been  prejudicial  to  defendant — 
Walker  v.  State,  (Tex.)  13  S.  W.  860. 

87.  A  remark  by  the  prosecuting  attorney,  in 
argument,  that  he  could  strengthen  the  state's 

.  case  by  an  absent  witness,  is  not  reversible  error, 
where  the  testimony  given  is  amply  sufficient  to 
sustain  the  verdict— Hudson  v.  State,  (Tex.)  18  S. 
W.888.  --.  / 

88.  The  fact  that  the  prosecuting  attorney  made 
objectionable  remarks  m  the  absence  of  the  judge, 
to  which,  therefore,  no  exceptions  could  lie  taken, 
must  nevertheless  be  established  in  some  appro- 

Sriate  manner  in  order  to  be  effectual  on  appeaL — 
tate  T.  Harkins,  (Mo.)  18  S.  W.  830. 

Erldence. 

29.  Evidence  of  a  magistrate  that  he  made  cer- 
tain entries  on  his  docket  from  a  complaint;  that 
he  kept  a  correct  docket;  and  that  be  knew  from 
the  entries  in  bis  handwriting  that  the  complaint 
was  signed  by  a  certain  person, — is  admissible, 
though  he  has  no  personal  recollection  of  the  trans- 
action.—Kimbrough  V.  State,  (Tex.)  18  S.  W.  818. 

80.  «joae  \jnm.  ±*roc.  Tex.  arts,  48,  884,  having 
vested  the  county  judge  with  power  to  issue  war- 
rants of  arrest,  and  such  a  warrant  having  been 
issued  by  a  county  judge,  and  signed  officially  by 
him,  defendant  in  a  prosecution  for  an  assault  with 
intent  to  kill,  committed  upon  one  attempting  to 
•erro  the  warrant,  cannot  object  to  it  as  evidence 


on  the  ground  that  it  does  not  show  that  It  was 
issued  by  the  county  judge  as  a  "committing  mag- 
istrate. "—Graham  v.  SUte,  (Tex.)  18  8.  W.  1018. 

81.  After  certain  state  witnesses  had  testified, 
on  cross-examination,  that  they  had  not  been  paia 
by  D.  to  testify  in  this  case,  they  were  asked  if  at 
the  time  of  taking  their  depositions  in  a  civil  suit, 
at  which  time  he  told  them  they  would  be  called  as 
witnesses  in  this  case,  he  had  not  paid  them 
money,  though  he  owed  them  nothing  at  the  time. 
Held,  that  such  evidence  was  irrelevant,  and  was 
properly  excluded.— 0'Ck)nnor  v.  State,  (Tex.)  18 

88.  Defendant  offered  in  evidence  a  petition  in 
a  civil  suit  instituted  by  him  against  one  D.,  which 
was  excluded.  Held  that,  in  the  absence  of  any- 
thing to  connect  D.  with  the  prosecution,  or  to 
show  that  it  had  been  proved,  or  would  be  proved, 
that  he  had  attempted  to  influence  witnesses  to 
testify  falsely  in  this  case,  such  evidence  was 
irrelevant  and  incompetent— O'Connor  v.  State, 
(Tex.)  18  a  W.  14, 

88.  Rev.  St  Tex.  art  3857,  provides  that  an  in- 
strument of  writing  required  by  law  to  be  record- 
ed may  be  read  Ineyidenoe  without  proof  of  its 
execution,  provided  it  has  been  filed  among  the 
papers  of  the  cause  at  least  thi-ee  days  before  trial. 
Held  that,  on  a  trial  for  the  theft  of  an  animal,  the 
execution  by  defendant  of  an  attested  bill  of  sale 
for  the  animal,  which  has  not  been  filed  in  the 
case,  cannot  be  proved  by  secondary  evidence, 
without  accounting  for  the  non-production  of  the 
subscribing  witness:  a  bill  of  sale  being  required 
by  law  to  be  recorded.  Morrow's  Case,  8S.  W. 
654,  followed.— Graves  v.  State,  (Tex.)  18  S.  W.  140. 

84.  On  the  trial  of  certain  n«(roes  for  the  mtir- 
der  of  certain  white  men,  a  white  man  testified 
that  a  negfro  had  told  him  that  he  heard  one  of  the 
negroes  say  that  they  were  going  to  kill  off  the 
whites,  field  incompetent,  as  hearsay,  and  prej- 
udicial to  defendanU.— Wicks  v.  State,  (Tex.)  18 
S.W.  748. 

86.  On  the  trial  of  certain  negroes  for  the  mur- 
der of  certain  white  men,  testimony  as  to  state- 
menta  made  by  some  of  the  negroes,  not  on  trial,  in 
the  absence  of  defendants,  was  hearsay  as  to  de- 
fendants, and  incompetent,  in  the  absence  of  proof 
of  a  conspiracy  to  murder  between  defendants 
and  those  who  made  the  statements,  and  that  the 
statementa  were  made  pending  the  conspiracy,  in 
furtherance  of  the  common  design.  —  Wicks  r. 
State,  (Tex.)  18  &  W.  748. 

86.  Undertberalethat,''whentheopluionisthe 
mere  short-band  rendering  of  the  facts,  then  the 
opinion  can  be  given  subject  to  cross-examination 
as  to  the  facta  upon  which  it  is  based, "  evidence 
that,  after  the  shooting,  deceased  spoke  to  and 
"ldentifled"defendant  as  the  man  who  shot  him, 
is  competent  and  not  a  mere  expression  of  opin 
ion.— Fuloher  v.  State,  (Tex.)  18  S.  W.  75ft 

ConfesaionB. 

87.  Where  it  appears  that  defendant  made  a 
confession  of  the  crime  of  incest  to  the  daughter's 
husband  under  duress,  but  afterwards  made  the 
same  confession  to  another  when  not  threatened  or 
menaced,  such  conf  essim  was  properly  admitted. — 
Mathis  V.  O}mmonwealth,  (Ky.)  13  8.  W.  860. 

88.  Defendant,  while  in  jail  under  arrest  for 
murder,  told  the  sheriff  that  he  wanted  to  tell  him 
all  about  the  case.  The  sheriff  informed  defendant 
that  "whatever  he  said  would  be  used  In  evidence 
against  him,  [defendant,]  but  if  he  would  tell  him 
aU  about  it,  so  that  he  could  get  all  the  parties,  he 
would  do  all  he  could  for  him  in  his  case. "  Held, 
that  the  confession  was  not  admissible,  under  Code 
Crim.  ProcTez.  art 749,  because  of  the  positive  and 
persuasive  promise  of  the  sheriff,  which  was  cal- 
culated to  make  defendant  believe  that  his  condi- 
tion would  be  bettered  by  making  the  confession. 
—Searcy  v.  State,  (Tex.)  13  S.  W.  788. 

89.  Where  the  evidence  consista  almost  entirely 
of  confessions  of  the  accused,  which  contain  state- 
menta in  his  favor  not  proved  to  be  false,  it  is  er- 
ror to  refuse  to  Instruct  that  the  state  Is  bound  by 
such  statements,  unless  they  are  shown  by  the  ev- 
idence to  be  untrue.— Jones  v.  State,  (Tex.)  18  S. 
W.  990.  (I 
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Evidence — Aooomplloes  and  oo-def!»nd- 

snts. 

40.  It  was  proper  to  admit  the  testimony  of  the 
00-detendant'B  wife  as  to  a  conversation  she  over- 
heard between  defendant  and  her  husband  tending 
to  show  that  defendant  participated  in  the  crime, 
when  she  gave  all  of  the  conversation,  or  all  that 
she  heard.— State  v.  Miller,  (Uo.)  18  a  W.  832. 

41.  Where  two  persons  were  accused  of  murder 
In  the  first  degree,  it  was  error  t.n  admit  the  testi- 
mony of  one  against  the  other  upon  an  agreement 
"to  testify  against"  him,  in  consideration  of  the 
prosecuting  attorney's  accepting  aplea  by  the  wit- 
ness of  murder  in  the  second  degree. — State  v. 
Miller,  (Mo.)  13  S.  W.  832. 

43.  VVliile  the  uncorroborated  testimony  of  an 
accomplice  should  be  received  with  great  caution. 

Set,  if  the  junr  are  fully  satisfied  of  its  truth,  and 
le  state  of  facts  sworn  to  establishes  the  guilt 
of  the  defendant,  they  may  convict  on  that  iw>&e. 
—State  V.  Harkins,  (Mo.)  13  &  W.  880. 

48.  Where  a  state's  witness,  by  his  own  testi- 
mony, shows  himself  to  be  an  accomplioe  in  the 
killing,  and  his  testimony  is  prejudicial  to  defend- 
ants. It  is  error  to  refuse  an  instruction  as  to  the 
weight  to  be  given  the  testimony  of  an  accomplice. 
—Wicks  V.  State,  (Tex.)  18  S.  W.  7iS. 

Character. 

44.  Testimony  as  to  the  good  character  of  de- 
fendant subsequent  to  the  commission  of  the  as- 
sault was  properly  excluded. — Qraham  ▼.  State, 
(Tex.)  18  S.  WT 1018. 

Sufaolenoy. 

45.  Circumstantial  evidence  alone  will  not  war- 
rant a  conviction,  when  it  does  not  exclude  every 
reasonable  hypothesis  except  that  of  defendant's 
guilt.— Flnlan  v.  State,  (Tex.)  IB  S.  W.  806. 

Instructions. 

46.  In  the  trial  of  an  indictment  fOr  arson  the 
oonrt,  Instmoting  the  jury,  made  use  of  the  words 
"vrilifuily"  and  "maliciously,"  without  defining 
them.  Held  not  error  where  they  were  nsed  in 
their  ordinary  sense,  and  the  evidence  was  clear, 
as  it  will  be  presumed  to  hare  been  where  it  does 
not  all  appear  In  the  bill  of  ezoeptiona. — State  ▼. 
Harkins,  (Mo.)  18  8.  W.  880. 

47.  A  charge  that,  if  the  jury  believe  that  de- 
fendant did  not  commit  the  theft  as  charged,  they 
must  find  him  not  guilty,  is  error,  since  it  bases 
bis  right  to  acquittal  on  the  lury's  belief  in  his  in- 
nocence, instead  of  hla  guilt.  — Moore  v.  State, 
(Tex.)  18  B.  W.  163. 

48.  Under  Oen.  Laws  Tez.  18S9,  p.  87,  providing 
that  a  defendant  in  a  criminal  caae  may  testifv  in 
bis  own  behalf,  "but  the  failure  of  anv  defendant 
to  so  testify  shall  not  be  taken  aa  a  cfroomstance 
against  him,  nor  slkall  the  same  be  alluded  to  or 
commented  on  by  counsel  in  the  cause, "  it  is  not 
prejudicial  error  to  charge  that  "the  law  allows 
the  defendant  to  testify  In  his  own  behalf,  but  a 
failure  to  do  so  is  not  even  a  oiroumstanoe  against 
him,  and  no  presumption  of  guilt  can  be  Inoul^ed 
In  by  the  jury  on  account  oi  such  failure  on  his 
part. "  It  is  in  the  court's  discretion  to  refer  to  de- 
fendant's rights,  and  it  will  not  be  presumed  that 
he  was  injured  by  a  correct  statement  of  the  law. 
— Fnlcher  t.  Stote,  (Tex.)  18  B.  W.  760. 

40.  On  indictment  for  placing  obstructions  on  a 
railroad  track,  there  was  testimony  that  defendant 
placed  another  obstruction  on  the  track,  about 
three-fourths  of  a  mile  from  the  one  charged,  and 
very  soon  after  the  first.  Held,  that  failure  of  the 
court  to  instruct  the  jury  that  the  evidence  was 
admitted  only  to  show  motive  or  intent,  and  to  re- 
strict their  consideration  of  it  to  that  purpose,  was 
fundamental  error,  which,  even  if  there  had.  been 
no  exception,  would  require  a  reversal.— Barton  v. 
State,  (Tex.)  18  S.  W.  788. 

Ciroamstantial  evidence. 

80.  Where,  on  indictment  for  theft,  a  witness, 
though  he  be  an  accomplice,  testifies  directly  that 
defendant  confessed  the  theft  to  him,  a  charge  on 
circumstantial  evidence  is  not  required. — W ampler 
V.  State,  (Tex.)  13  &  W.  144. 


81.  Wbarw  the  evidence  of  a  theft  Is  entirely 
oircnmstantial.  the  omission  to  instruct  the  jui? 
upon  the  law  of  circumstantial  evidence  is  funda- 
mental error.— Deaton  r.  State,  (Tex.)  IS  S.  W. 
1000.„ 

63.  The  following  ohar^  is  erroneons,  becsase 
It  is  upon  the  weight  of  evidence :  "  Circnmstsntid 
evidence,  when  fully  and  clearly  made  out.  is  snf- 
flcient  to  sustain  a  conviction  for  crime;  but  the 
circumstances  must  not  be  of  a  vague,  indefinite, 
sliadowy  character,  and  the  facts  constituting  the 
chain  must  be  clearly  defined.  *  •  *  In  cases 
depending  npon  oircamstantial  evidence,  the  mind 
seeks  to  ocplore  every  possible  source  from  which 
any  light,  however  feeble,  may  be  derived;  and  it 
is  peculiarly  proper  that  the  jury  should  have  be- 
fore them  every  tact  and  eircnmstance,  however 
slight  •  •  •■^—MoClesk^yv.  State,  (Tex.)  IS  B. 
W.  »07. 

On  aooomplioe  testimony. 

68.  On  a  trial  for  murder,  certain  Mexicans 
were  witnesses  for  tiie  state.  At  the  time  of  the 
murder,  which  they  witnessed,  they  were  among 
strangers,  hundreds  of  miles  from  their  homes. 
They  were  hired  hands,  assisting  in  driving  cattle 
to  a  distant  market.  They  did  not  know  the  En- 
glish language,  and  defendant  and  deceased  were 
Americans,  in  whom  they  had  no  particular  inter- 
est. Held,  that  the  mere  fact  of  tneir  having  re- 
mained silent  as  to  the  murder  did  not  caU  for  in- 
structions on  accomplice  testimony. — O'Connor  v. 
State,  (Tex.)  18  B.  W.  14. 

64.  Upoa  the  subject  of  accomplice  testimony, 
a  charge  in  general  terms  as  to  the  necessity  of 
corroborating  the  evidence  of  an  accomplice,  and 
defining  an  "accomplice"  in  the  language  of  the 
statute,  is  sufficient,  in  the  absence  of  a  request 
for  an  instruction  applying  the  law  to  the  facts  in 
the  case.— Lockhart  v.  State,  (Tex.)  IS  S.  W.  1013 

65.  It  was  error  to  charge  that  the  testimony  of 
a  person  aidin  g  and  abetting  a  crime  "  is  admissible ; 
yet  such  evidence,  when  not  corroborated  by  the 
testimony  of  others  not  implicated  in  the  crime,  as 
to  matters  material  to  the  issues,  ought  to  be  re- 
ceived with  great  caution, "  without  explaining  the 
meaning  of  "matters  material  to  the  issues, "  and 
stating  that  the  corroboration  must  go  to  the  ex- 
tent of  identifying  the  person  of  the  prisoner 
against  whom  the  accomplioe  speaks. — State  v. 
MUler,  (Mo.)  18  a  W.  833. 

Character. 

66.  An  instruction  that,  "If  the  jury,  from  all 
the  evidence,  have  any  doubt  of  defendant's  guilt, 
and  further  believe  from  tbe  evidence  that  d^end- 
ant  has  for  a  long  time  and  now  possesses  a  good 
moral  character  for  peace,  sobriety,  and  honestv, 
then  such  fact  of  good  character,  ooapled  'with  the 
presumption  of  innocence,  is  sufficient  upon  which 
to  find  a  verdict  of  not  guilty,"  is  properly  re- 
fused.—State  V.  McNamara,  (Mo.)  18  S.  W.  K8. 

67.  It  is  not  error  to  neglect  to  give  a  proper  in- 
struction as  to  evidence  of  good  character,  though 
an  improper  one  was  asked  and  refused,  and  tha  ' 
statutes  require  the  court  to  declare  the  law  ap- 
plicable to  the  case.— State  v.  McNamara,  (Mo.) 
13  8.  W.  988. 

As  to  punishment. 

66.  An  instruction  that  "the  punishment  for  aa 
aggravated  assault  is  by  fine  of  *  *  *  and  by 
imprisonment,  •  •  •  or  by  such  fine  without 
imprisonment, "  does  not  permit  the  jury  to  assess 
imprisonment  without  fine,  and  is  therefore  er- 
roneous, under  Pen.  Coae  Tex.  art.  498. — Qraham 
V.  State,  (Tex.)  18  8.  W.  1018. 

60.  Such  error  is  a  reversible  one  though  no 
ezoeption  was  reserved  to  the  instruction,  and 
though  defendant  was  not  convicted  of  aggravated 
assault,  but  of  assault  with  intent  to  kill.— Graham 
V.  State,  CTex.)  IS  a  W.  1018. 

HarmlesB  error. 

60.  Where  a  charge  was  properly  rejected  as 
being  an  Incorrect  statement  of  the  law  applicable 
to  a  certain  state  of  facte,  and  the  court  errone- 
ously failed  to  give  any  instruction  as  to  such 
facte,  the  error  was  not  prejudicial,  when  it  ap- 
pears  that,  if  a  proper  instruotionMd  tfeen  given. 
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Its  only  effect  mnst  have  been  to  Induce  the  rer- ' 
diet  aotuallv  returned.— Habel  t.  State,  (Tax.)  la 
&  W.  1001. 

Custody  at  jxay — Separation. 

61.  Code  Crlm.  Proc.  Tex.  art.  887,  proTidea 
(hat,  "after  the  jury  has  been  sworn  and  impan- 
eled to  try  any  case  of  felony,  they  shall  not  be  per- 
mitted to  separate  until  they  bare  retomed  a  ver- 
dict, unless  by  permission  of  the  court,  with  the 
consent  of  the  attorneys  representing  ttie  state  and 
defendant,  and  in  ctiarRe  of  an  officer. "  Artide 
88  proTides  ;hat  "the  defendant  to  a  criminal  pros- 
ecution for  any  offense  may  waive  any  right  se- 
cured to  him  by  law,  except  the  right  of  ulal  by 
jury  in  a  felony  case. "  Const.  Tex.  art.  1,  |  IS, 
proTides  that  "the  right  of  tritkl  by  jury  shall  re- 
main inviolate.  The  legislature  shall  pass  such 
laws  as  may  be  needed  to  regulate  the  same,  and 
to  maintain  Its  purity  and  efficiency. "  Held,  in 
a  felony  case,  that  defendant  could  not  waive  the 
provision  that,  when  the  jury  separated,  each  Ju- 
ror should  be  accompanied  by  a  court  olBcer. — ^Bn- 
Slish  V.  State,  (Tex.)  18  S.  W.  775. 

88.  On  a  criminal  trial,  a  separation  of  the  ivxj 
by  which,  while  some  of  the  jurors  took  their  din- 
ner in  the  dining-room  of  a  hotel,  the  others  ra- 
mained  in  the  offioe  because  there  was  not  room  at 
the  table  for  them  all,  is  ground  for  reversaL — 
State  V,  Gray,  (Ua)  13  8.  W.  800. 

ra.  During  the  adjournment  of  one  hour  after 
tba  commencement  of  a  trial  on  indictment  for 
rape,  a  juror,  without  the  consent  of  the  court,  the 
defendant,  or  any  ofBcer,  left  the  jury-box  and 
court-room,  and  for  46  minutes  mingled  with  a 
crowd,  which  was  excitedly  discussing  the  case, 
freely  expressing  their  opuilous  of  its  merits, — 
some  denouncing  and  others  exonerating  the  ao- 
cused.  Held,  his  conduct  whs  a  violation  of  section 
1909,  Bev.  St  Mo.,  prohibiting  the  separation  of  ju- 
rors during  the  trial  of  a  criminal  action  without 
permission  of  the  court,  and  a  new  trial  will  be  or- 
dered.—State  V.  Witten,  (Mo.)  13  S.  W.  871. 

Verdict. 

64.  "Pertentlary"  instead  of  " penitentiary  "tn  a 
verdict  will  not  require  a  reversal. — State  v.  Ko- 
Namara,  (Mo.)  IS  S.  W.  938. 

66.  A  verdict  of  "Ouilty  as  charged  In  the  In- 
dictmenfis  proper  inform  without  specifying  the 
degree  of  the  offense,  as  required  by  Rev.  St.  Mo.  { 
1937,  where  the  offense  found  is  inferior  to  that 
oharged..— State  v.  Elvlns,  (Mo.)  18  S.  W.  987. 

80.  Bev.  St.  Tex.  art.  1502,  provides  that  terms 
«t  the  criminal  district  oonrt  shall  be  held  in  Oal- 
veaton  on  the  first  Monday  in  JTannary,  March, 
May,  July,  and  November.  "The  term*  of  said 
courts  may  oontinne  four  week*. "  Held,  that  the 
terms  expira  at  19  o'clock  Saturday  night  of  the 
fourth  week,  and  that  a  verdict  and  judgment  ren- 
dered on  the  next  day  wars  void. — ^In  re  Juneman, 
(Tex.)  18  a  W.  78& 

87.  Bev.  St.  Mo.  1879,  S  1891,  which  provides 
that  the  verdict  of  the  jury  may  be  received  by 
ibe  court,  and  be  entered  upon  the  records  in  the 
absence  of  the  defendant,  when  snoh  absence  is 
wilUnl  or  voluntary,  and  shall  have  tha  same  force 
and  effect  as  if  received  and  entered  in  the  pree- 
•Dce  of  such  defendant,  is  not  in  conflict  with 
Const.  Mo.  1875,  art.  3,  {  83,  wliich  provide*  that 
"In  crimiiukl  prosecutions  the  accused  shall  have 
the  right  to  appear  and  defend  in  person  and  by 
counsel:  to  demand  the  nature  and  cause  of  the 
accusation;  to  meet  the  witnesses  against  him, 
face  to  face.  "—State  v.  Hope,  (Mo.)  18  S.  W.  480.* 

——  Impeaohment. 

68.  A  verdict  for  assatilt  with  intent  to  kill  can- 
aet  be  impeached  by  affidavit  of  a  juror  that  he  in- 
tended a  verdict  for  carrying  concealed  weapons. 
—State  V.  MoNamara,  (Mo.)  18  S.  W.  988.* 

Judgment  and  sentence. 

69.  A  verdict  of"  gniltv"inean>  gnUtv  of  the 
offense  charged  by  the  indictment;  and  where, up- 
on a  verdict  of  guilty  under  an  indictment  for  the 
theft  of  a  horse,  the  judgment  and  sentence  were 
for  the  "fraudulent  conversion  of  a  horse, "  such 
Judgment  and  sentence  will  be  reformed  to  oor- 


respond  with  the  Indictment— PnvoeUey  ▼.  6tat& 
(Ttex.)  IS  a  W.  998. 

70.  A  sentence  fixing  the  commencement  of  the 
sentence  at  a  period  about  two  years  subsequent 
to  the  date  of  the  sentence,  no  reason  apx>earlng 
why  it  was  so  made  to  commence,  is  erroneous, 
and  it  will  not  be  presumed,  in  favor  of  it,  that 
It  waa  cumulative.— Iiockbart  v.  State,  (Tex.)  18  a 
W  1018. 

71.  Under  Code  Crim.  Proc.  Tex.  art.  800,  pro- 
viding for  cumtUative  sentences,  where  there 
are  two  or  more  oonvictiona  of  the  same  person  at 
the  same  term,  the  judgment  in  the  second  or  sub- 
sequent convictions  must  be  so  rendered  as  to  pro- 
vide that  the  punishment  sliaU  begin  when  the 
judgment  and  sentence  In  th»  preceding  convic- 
tions shall  have  ceased  to  operate;  otherwise  the 
judgments  as  to  the  term  of  imprisonment  will  be 
concurrent,  and  will  be  treated  as  one  judgment, 
and  will  cease  to  have  any  further  effect  when  the 
first  term  of  imprisonment  has  been  served  out. — 
In  re  Hunt,  (Tex.)  13  a  W.  145. 

78.  On  trial  of  a  defendant  under  16  years  of 
age  for  theft,  the  court  charged  the  jury  that,  if 
they  found  defendant  guilty  of  the  theft  of  prop- 
erty of  the  value  of  $30,  they  should  assess  his  pun- 
ishment at  confinement  in  the  penitentiary.  The 
jury  found  him  guUtv,  and  assessed  his  punish- 
ment at  4  years  in  the  penltenUary.  The  court 
gave  judgment  that  he  be  confined  in  the  house  of 
correction  and  reformatory  for  said  term.  Held. 
that  the  charge  was  reversible  error,  since  Act 
Tex.  April  8,  1889,  provides  that  "the  jury  con- 
victing shall  say  in  their  verdict  whether  the  con- 
vict shall  be  sent  to  the  reformatory  or  the  pen- 
itentiarv, "  and  limits  the  pnnlsliment  of  a  con- 
vict under  18  years  of  age,  whose  term  of  Impris- 
onment is  assessed  at  not  more  than  6  years,  to 
confinement  in  the  reformatory. — Washington  v. 
State,  (Tex.)  13  8.  W.  608. 

78.  Act  Tex.  April  2,  1889,  provides  that  "the 
jury  convicting  shall  say  in  tneir  verdict  whether 
the  convict  shall  be  sent  to  the  reformatory  or 
the  penitentiary, "  and  limits  the  punishment  of  a 
convict  under  16  years,  whose  term  of  Imprison- 
ment is  not  more  than  S  years,  to  confinement  In 
the  reformatory.  Held,  that  the  act  is  mandatory, 
and  It  Is  the  duty  of  the  court,  on  trial  of  defend- 
ants under  16  years  of  age,  to  give  It  In  his  charge 
to  the  jury.— Washington  v.  State,  (Tez.)  18  8.  w. 
608. 

Kew  triaL 

74.  When  defendant  has  cross-examined  a  wit- 
ness, he  cannot  object,  on  motion  for  new  trial, 
that  the  witness  was  not  sworn,  where  there  is 
nothing  in  the  record  to  show  when  the  fact  waa 
discovered  by  defendant.— State  v.  Hope,  (Mo.)  IS 
a  W.  490.  1-1  X       / 

75.  A  new  trial  wHl  be  granted  on  the  ground 
of  bias  and  prejudice  on  the  part  of  a  juror,  where 
defendant  and  hla  attorneys  swear  that  such  bias 
was  unknown  to  them  before  the  trial,  and  affi- 
davits that  such  juror  had  said  before  the  trial 
"that  defendant  was  guilty  of  the  crime  charged, 
and  ought  to  be  punished, "  and  that  it  was  a  "bad 
case  against  the  defendant, "  are  not  controverted. 
— Oraham  ▼.  State,  (Tex.)  18  &  W.  1010. 

Appeal  and  error. 

78.  Where  a  judgment  Is  rendered  when  the 
court  Is  not  in  session,  it  Is  not  the  act  of  the  court, 
and  consequently  Is  not  appealable.  Habent  ear- 
put  la  the  proper  remedy  to  avoid  the  judgment.— 
In  re  Juneman,  (Tex.)  18  &  W.  783. 

77.  Where  a  denial  of  the  right  of  suffrage  and 
to  hold  publlo  office  la  annexed  to  the  punish- 
ment Imposed  on  conviction  of  a  misdemeanor,  an 
appeal  will  lie  to  the  court  of  appeals,  though  the 
flue  imposed  is  Insufficient  to  give  the  court  juris- 
diction.—Johnson  V  Commonwealth,  (Ey.)  18  a 
W.  530. 

78.  Where  an  order  allowed  10  days  from  the 
end  of  the  term  for  filing  a  statement  of  facta,  a 
statement  filed  after  the  expiration  of  that  time 
cannot  be  considered- — Perkins  v.  State,  (Tex.)  18 
a  W.780. 

79.  Though  the  record  shows  that  a  bill  of  ex- 
ceptions, filed  in  term-time,  was  iled^9]^.,(^%i)  10 
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days  after  the  trial,  it  wlU  be  presomed.  In  the  ab- 
■enoe  of  anythinK  to  the  oontirary,  that  the  bill 
was  re^larlT  presented  to  the  judge  within  the  10 
davt  prescribed  by  law,  as  it  is  the  presentment, 
and  not  the  filing,  that  is  required  within  that  time. 
— Childers  t.  Bute,  (Tex.)  13  B.  W.  660. 

Appeal  and  error — Heoord. 

80.  Where  there  are  two  complaints  In  the  reo- 
ord,  one  of  them  being  filed  before,  and  the  other 
after,  the  presentment  of  the  information,  the  lat- 
ter complunt  should  be  stricken  from  the  record. 
—Hardy  v.  State,  (Tex.)  18  S.  W.  1006. 

81.  Where  the  record  contains  no  bill  of  excep- 
tion to  the  court's  action  in  overruling  an  applica- 
tion for  a  continuance,  the  matter  cannot  be  con- 
sidered on  appeal.— W ampler  v.  State,  (Tex.;  18  8. 
W.  144. 

Si.  A  paper  purporting  to  be  a  statement  ot 
facts  signed  by  opposing  counsel,  but  not  authenti- 
cated by  the  trli  judge,  as  provided  by  WiUson, 
Crim.  8t.  Tez.  $  2562,  will  not  be  considered  on  ap- 
peal.—Lynn  V.  State,  (Tex.)  18  a  W.  867. 

Bevlew. 

83.  EixcepUoos  to  the  exclusion  of  certain  evi- 
dence, wbicu  tail  to  disclose  t^e  purpose  of  the 
proposed  evidence,  will  not  be  considered  on  ap- 
peal—Graham  y.  State,  (Tex.)  18  S.  W.  1010. 

84.  An  exception  to  the  refusal  of  the  trial  court 
to  permit  a  witness  to  answer  certain  questions 
will  not  be  considered  where  it  fails  to  show  the 
testimony  eznected  to  be  elicited.— Miller  t.  State, 
(Tex.)  18  S.  W.  646. 

85.  An  objection  to  the  conduct  of  counsel  for 
the  state  in  expressing  his  personal  belief  in  de- 
fendant's guilt  will  not  be  considered,  when  no 
written  request  was  made  for  an  instmction  that 
the  jury  must  not  allow  themselves  to  be  influenced 
thereby.— Habel  v.  State.  (Tex.)  IS  S.  W.  1001. 

86.  Under  Key.  St  Mo.  1879,  $  1907,  which  de- 
clares that  "the  provisions  of  law  in  civil  cases, 
relative  to  compelling  the  attendance  and  testi- 
mony of  witnesses, "  and  their  examination,  "shall 
extend  to  criminal  cases  so  far  as  they  are  in  their 
nature  applicable  thereto, "  exceptions  to  the  ad- 
mission of  testimony  in  a  criminal  case  cannot  be 
considered  when  the  reasons  for  excluding  it  were 
not  stated  to  the  court  with  the  objection. — State 
V.  Hope,  (Mo.)  18  &  W.  490. 

87.  A  conyictlon  will  not  be  set  aside  because 
the  charge  as  to  a  reasonable  doubt  was  not  as 
definite  as  it  should  have  been,  when  the  charge 
was  not  excepted  to,  and  no  additional  charge  was 
asked.— (Earner  T.  State,  (Tez.)  18  S.  W.  10U4. 

88.  Failure  to  instruct  the  jury  on  the  defense 
of  alibi  is  not  reversible  error,  when  no  objection 
is  made  below.— Finlan  v.  State,  (Tex.)  18  B.  W. 
866. 

89.  When  the  record  shows  that  arguments 
were  made  to  the  jury  both  for  the  state  and  the 
defense,  it  will  be  presumed  that  the  accused  was 
allowed  the  benefit  of  counseL — Noble  v.  Common- 
wealth, (Ky.)  18  8.  W.  489. 

90.  On  a  trial  for  murder,  testimony  explaining 
defendant's  absence  from  the  neighborhood  direct- 
ly after  commission  of  the  act  is  admissible,  butlte 
exclusion  Is  no  eround  for  reversal  of  a  judgment 
of  conviction.  If  it  appears,  in  view  of  the  other 
evldenoe,  that  its  character  was  not  such  as  could 
reasonably  have  benefited  defendant.  —  Self  t. 
State,  (Tex.)  18  S.  W.  6U2. 

CX7BTESY. 

See,  also.  Dower. 
Bight  to  curtesy. 

F.  devised  certain  land  to  J.  in  fee,  subject 
to  the  defeasance  that,  if  she  should  die  without 
leaving  lawful  issue,  or  the  descendants  of  such 
issue,  the  land  should  be  sold,  and  the  proceeds 
divided  between  certain  charities.  J.  married  de- 
fendant, and  had  one  child  by  him,  which  died  in 
Infancy.  Afterwards  J.  died,  having  no  other 
children.  Held,  that  defendant  had  an  estate  by 
curtesy  in  the  lano— Webb  v.  Trustees  of  First 
Colored  BaptUt  Church,  (Ky.)  IS  8.  W.  368. 


Oy  Fres  Doctrina. 

See  Charities,  8. 

DAMAGES. 

Excessive,  as  ground  for  new  trial,  see  l^ew  Tri- 
al, 2. 
For  breach  of  covenant,  see  CovenarvU,  8, 4. 

marriage  promise,  see  Breach  qf  Mar- 
riage Promise,  4,  5. 
causing  death,  see  Death  by  Wronaful  Act, 

10-15. 
malicious  prosecution,  see  MaUcious  Prosecu- 
tion, 17. 
nuisance,  see  Nuisunce,  8-7. 
taking  appeal  for  delay,  see  Appeal,  68. 
wrongful  attachment,  gee  Attachment,  18, 19. 
In  condemnation  proceedings,  see  Eminent  Do- 
main, 10-18. 

Bxemplary  damages. 

1.  In  an  action  against  a  railroad  company  for 
personal  injuries  sustained  while  attempting  to 
drive  over  a  crossing,  plalntilFs  evldenoe  showed 
that  defendant's  engine  was  standing  on  the  cross- 
ing, partially  obstructing  it,  and  that,  when  plain- 
tiff's team  was  jtut  hi  front  of  the  engine,  ateam 
spurted  out  under  his  mules,  causing  them  to  run 
away,  and  throwing  him  ont  of  the  wagon.  Defend- 
ant's engineer  testified  that  he  noticed  the  approach 
of  the  team,  but  paid  no  particular  attention  to  It; 
that,  on  receiving  a  slnal  from  a  brakeman  to 
move  the  engine  back  a  little,  he  did  so,  not  to  ex- 
ceed a  foot;  and  that  he  thought  plaintUTa  team 
had  crossed.  Held  that,  aa  there  was  no  evidence 
to  show  that  defendant's  engineer  was  guilty  of 
willful  or  conscioua  Indifference  of  consequences. 
It  was  error  to  permit  the  jury  to  take  Into  consid- 
eration the  element  of  exemplary  damages. — St^ 
Louis,  L  M.  &  S.  Ry.  Co.  v.  Hall,  (Arit.)  18  S.  W. 
188.  ■—>  ^         ' 

2.  In  an  action  for  breacfa  of  contract,  a  gen- 
eral allegation  that  defendant  broke  the  contract 
"willfnlly,  fraudulently,  and  with  malicrt"  la  not 
sufficient  to  authorize  a  recovery  of  exempluy 
damages.— Hooka  t.  Fltienrieter,  (Tex.)  13  8.  W. 
280. 

For  breaob  of  oontraot. 

8.  In  an  action  by  a  eontraotor  for  damagea 
sustained  by  the  termination  of  the  contract,  it  ap- 
peared that  he  had  done  some  extra  work  not  called 
for  by  the  spedflcations,  and  that  the  owner  after- 
wards finished  the  building.  Held,  that  the  con- 
tractor was  entitled  to  recover.  If  the  cost  of  com- 
pleting the  building  was  leas  than  the  contract  price 
and  the  value  of  the  extra  work;  but  that,  if  the 
oost  of  completing  the  building  was  greater  than 
the  contract  price  and  the  value  of  the  extra  work, 
the  owner  Is  entitled  to  recover.— Rector  v.  Mo- 
Dermott,  (Ark.)  18  &  W.  884. 

4.  Where  defendant  refused  to  go  on  with  a 
contract  by  which  plaintiff  was  to  manufacture 
barbed  wire  for  defendant,  and  to  furnish  wire  to 
be  mannf  actnred  as  provided  by  the  contract,  plain* 
tilPs.  measure  of  damages  is  the  difference  be- 
tween the  contract  price  and  the  cost  of  manufact- 
ure on  the  minimum  amount  of  wire  defendant 
agreed  to  famish  during  the  unexpired  term  of  Uie 
contract.— Crescent  Manurg  Co.  ▼.  N.  O.  Nelson 
Manuf'g  Co.,  (Mo.)  18  8.  W.  SOS. 

Damages  for  torts. 

6.  In  an  action  against  a  sherifl  for  the  unlaw- 
ful seizure  of  mill  machinery  which  caused  a  de- 
lay of  10  days  in  putting  the  machinery  In  opera- 
tion. It  is  proper  to  show  the  value  of  the  use  of 
the  machinery  during  that  time  in  order  to  esti- 
mate the  damage.— Halcomb  y.  Stnbblefield,  (Tex.) 
18  a  W.  381. 

Personal  ii^uries. 

6.  Anallowanceforpby8lcian'8seryioes,lnca9e 
of  a  railroad  accident,  can  only  be  for  their  reason- 
able value,  and  not  for  a  larger  sum.  In  view  of  a 
prospective  lawsuit  and  the  necessity  of  testifying 
as  an  expert. — Qulf,  C.  &  8.  F.  Ry.  Co.  y.  Camp- 
bell. (Tex.)  18  S.  W.  19.  ,  I 
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7.  ^lalnUfl  can  recover  for  impaired  physical 
ability,  pain,  and  auSerlnf?  unaroidably  incurred, 
even  thongh  it  ia  increased  by  the  want  of  proper 
care  and  medical  attention.— Cameron  v.  Vande- 
griff,  (Ark.)  18  8.  W.  1098. 

8.  In  an  action  for  personal  Injnries,  probable 
fotnre  disability  to  earn  money  is  an  element  of 
damages  proper  to  be  considered;  and  it  is  not 
error  to  jwrmit  tb«  platntifl,  wbo  was  Injured 
while  acting  as  an  engineer,  to  testify  that  he  was 
not  a  skillful  engineer,  but  intended  to  become  one, 
and  to  follow  the  business  as  a  permanent  occupa- 
Uon.— Howard  OU  Co.  T.  Davis,  (Tex)  18  S.  W.  MS. 

0.  In  tixing  the  amount  of  damages,  the  Jury 
ahonld  take  into  consideration  plaintifTs  age  and 
condition  In  life,  the  nature  and  extent  of  the 
physical  injuries,— whether  permanent  or  tempo- 
rary,—and  the  bodUy  pain  and  mental  anguish, 
and  any  and  all  such  damage  which  it  appears  will 
reasonably  result  to  him  from  such  injuries  in  the 
future.— Ridenhour  r.  Kansas  City  Cable  Ry.  Co., 
(Ho.)  18  8.  W.  880. 

Inadequate  aad  ezoeMive  damages. 

10.  PlaintUt,  in  an  action  for  false  imprison- 
ment, testified  as  to  the  discomforts  of  the  prison; 
that  when  arrested  he  was  employed  at  tSB  a 
month  and  board;  that  he  suffered  "both  bodily 
and  in  mind,  and  felt  degraded,  shamed,  and  hu- 
miliated at  being  put  In  jui;"  and  that  the  employ- 
ment which  he  lost  was  worth  1250.  He  did  not 
state  that  he  could  not  have  gotten  equally  good 
employment  after  he  was  discharged,  nor  that  he 
had  not  lost  his  employment  before  be  was  arrest- 
ed. Held,  that  a  Terdict  for  tSO  would  not  be  set 
aside  as  inadequate.— Taylor  r.  Davis,  (Tex.)  18  S. 
W.  043. 

11.  A  verdict  for  plaintiff,  an  engineer,  of  $15,- 
000  is  not  excessive,  in  view  of  the  facts  that  be- 
fore the  injury,  which  completely  incapacitated 
him  from  labor,  and  rendered  him  deaf,  he  was  in 
good  health,  but  81  years  old,  and  earning  from 
ties  to  $196  a  month.— Texas  ft  P.  Ry.  Co.  v.  John- 
■on,  (Tex.)  18  8.  W.  408. 

12.  A  woman  58  years  old,  a  passenger  on  de- 
fendant's railway,  was  Injured  in  a  wreck.  There 
was  a  great  deal  of  tenderness  in  the  small  of 
the  back,  but  no  external  evidence  of  Injury,  ex- 
cept that  in  a  day  or  two  there  was  some  dis- 
coloration. She  had  suffered  a  great  deal  from  the 
Injury,  been  nnable  to  walk  or  attend  to  any  of 
her  household  duties,  and  would  probably  be  un- 
able to  walk  for  a  long  time,  and  always  have  a 
weak  back.  Seven  years  before  she  had  been  in 
delicate  health  for  two  or  three  years,  and  to 
within  two  years  of  the  accident  she  had  had  at- 
tacks of  neuralgia,  often  complaining  of  her  back. 
$15,000  damages  were  awarded.  Had  excessive, 
and  set  aside,  unless  the  sum  of  $5,000  be  re- 
mitted.—Furnish  V.  Missouri  Pac.  By.  Co.,  (Mo.) 
18  8.  W.  1044 

18.  The  injury  consisted  of  a  severance  of  the 
nervous  connection  In  the  lelt  arm,  resulting  in  a 
paralysis  and  contraction  of  the  fingers,  though 
bestfllhad  thenseof  hisarm  totheelbow.  Held, 
that  a  verdict  of  $8,500  was  not  excessive.- Riden- 
hour ▼.  Kansas  City  Cable  Ry.  Co.,  (Mo.)  18  S.  W. 
889. 

14.  Where  the  evidence  shows  that  plaintiff's 
wrist  was  broken,  and  was,  in  the  opinion  of  a 
physician,  permanently  Injured,  and  that  although, 
after  the  accident,  he  earned  his  board  by  waking 
up  workmen  in  the  morning,  he  was  unable  to 
work,  and  received  no  wages,  for  six  weeks,  a 

.  verdlot  of  $700  is  not  excessive.— City  of  Sherman 
V.  Nairey,  (Tex.)  18  B.  W.  1028. 

15.  vrbere  the  evidence  showed  total  disability 
for  six  months,  and  probable  partial  disability  for 
life,  and  there  was  no  fact  indicating  passion  or 
vrejudioe  on  the  part  of  the  jury,  a  verdict  for 
90,000  is  not  so  clearly  excessive  as  to  warrant  the 
appellate  court  in  settlngit  aside.— Howard  OU 
Co.  V.  Davis,  (Tex.)  18  8.  W.  666. 

16.  A  verdict  of  $7,500  will  not  be  set  aside  as 
excessive,  where  it  appears  that  plaintiff's  foot 
was  cut  off  crosswise  from  the  instep  to  the  heel ; 
that  two  operations  had  been  performed ;  that  the 
wound  had  not  entirely  healed  nine  months  after 


the  injury  was  received;  that  plaintiff  bad  suf. 
fered  intense  pain ;  that  the  leg  was  scarred  and 
shriveled  nearly  to  the  knee;  wai  that  the  whole 
of  the  foot  was  gone,  except  the  rear  part  of  the 
heel.— Texas  &  P.  Ry.  Co.  v.  Overheiser,  (Tex.)  1» 
8.  W.  468.  •  V        ' 

17.  Deceased  was  postmaster  and  express  agent 
at  a  station  on  defendant's  railroad.  He  was 
killed  by  an  engine  running  ahead  of  the  express 
train,  and  on  the  same  schedule,  at  about  SO  miles 
an  hour.  At  that  point  ail  persons  having'  busi- 
ness with  trains  were  obliged  to  cross  the  track  in 
front  of  them.  The  view  of  the  track  was  ob- 
structed. Deceased,  supposing  that  the  train 
which  struck  him  was  the  regular  train,  and  would 
stop,  attempted  to  cross  the  track.  Deceased  was  a 
prudent  man,  and  the  engineer  was  very  reckless. 
Held,  that  a  verdict  for  $15,000  would  not  be  dis- 
turbed.—Chesapeake,0.  &  S.  W.  R.  Co.  V.  Hen- 
dricks. (Tenn.)  18  S.  W.  flap 

Pleading. 

18.  Where  the  complaint.  In  an  action  for  the 
oancellation  of  a  deed  for  failure  to  comply  with 
the  conditions  on  which  the  deed  was  given,  con- 
tains also  an  alternative  prayer  for  d^ages,  but 
fails  to  allege  that  plaintUta  have  sustained  any 
special  damages,  the  supreme  court  will  not  grant 
a  new  trial  for  tiie  action  of  the  lower  court  In  dis- 
missing the  oomplaint,  since,  on  the  allegations  in 
the  complaint,  plaintiffs  are  entitled  to  only  nom- 
inal damages.— Bucknerv.  Pacific  &  Q.  £.  Ry.  Co., 
(Ark.)  188.  W.  888. 

Evidence. 

19.  In  an  action  for  the  value  of  a  horse  killed 
In  Arkansas,  evidence  of  the  value  of  the  horse 
In  Michigan  was  properly  rejected,  where  the  ab- 
sence of  a  local  market  was  not  disclosed  by  the 
case,  nor  any  reason  given  why  such  evidence  vraa 
competent.— Jones  v.  St.  Louis,  L  M.  &  S.  Ry.  do., 
(Ark.)  18  8.  W.  416. 

Presumption. 

20.  Where  the  amount  expended  by  plaintiff 
for  medical  services  is  shown,  and  it  further  ap- 
pears that  he  was  in  bed  five  months,  during 
which  time  he  was  nursed  by  ladies  about  the 
house,  a  verdict  which  does  not  appear  to  be  ex- 
cessive will  not  be  set  aside  on  account  of  an 
instruction  that  plaintiff  Is  entitled  to  recover  for 
medical  services  and  nursing,  though  there  Is 
no  evidence  as  to  the  value  of  the  nursing;  the 
presumption  being  that  jurors  were  reasonably 
familiar  with  the  value  of  such  service*.  Duke  v. 
Railway  Co.,  12  8.  W.  S86,  distinguished.— Murr» 
V.  MUsourl  Pac  Ry.  Ca,  (Mo.)  18  8.  W.  817. 

Bemlttltnr. 

21.  Where  the  jury,  in  addition  to  compensatory 
damages  for  plaintiff's  expenses,  suffering,  etc., 
has  been  erroneously  allowed  to  consider  the  ele- 
ment of  exemplary  damages,  the  supreme  court 
has  no  right  to  permit  a  remittitur  from  a  verdict 
In  plaintiff's  favor  as  a  consideration  for  the  afBrm- 
ance  of  the  judgment  below,  but  will  remand  the 
case  for  a  new  trial.— St.  Louis,  I.  M.  &  8.  Ry.  Co. 
V.  Hall,  (Ark.)  18  S.  W.  188. 

DEATH  BY  WBONQFTJL  ACT. 

Parties. 

1.  In  Kentucky  an  action  cannot  be  maintained 
by  a  personal  representative  for  negligence  result- 
ing in  the  death  of  an  Intestate,  leaving  neither  a 
widow  nor  children. — Kentucky  Cent.  R.  C«.  v. 
Walnwright's  Adm'r,  (Ky.)  18  8.  W.  438. 

2.  Q«n.  St.  Ky.  o.  57,  i  8,  providing  that  "the 
widow,  heir,  or  personaj  lepresentative "  of  one 
whose  life  is  lost  by  the  willful  neglect  of  another 
may  sue  the  person  causing  the  death,  limits  the 
right  to  the  widow  and  children,  or  to  the  admin- 
istrator for  their  benefit.— Cincinnati,  N.  O.  &  T. 
P.  By.  Co.  V.  Adam's  Adm'r,  (Ky.)  13  S.  W.  428. 

8.  Gton.  St  Ky.  c  67,  i  1,  providing  that  the 
personal  represeniative  of  a  person  not  in  the  em- 
ploy of  a  railroad  company,  and  killed  by  the  neg- 
ligence of  Its  employes,  may  recover  damages  for 
such  death,  gives  no  right  to  an  administrator^f 
']itizcd  by  V^jUUy  IL 
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an  employe  of  a  railroad  company  to  recover  dam- 
ages for  the  negligent  killing  of  such  a  person  by 
said  company,  though  deoeaent  lives  two  days 
after  ti>e  injuries  were  received. — Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  V.  Adam's  Adm'r,  (Ky.}  18  8. 
W.  428. 

4.  Qen.  8t  Ky.  c  57,  |  8,  provides  that,  If  the 
life  ot  any  person  is  lost  by  the  willfal  neglect  of 
another  person,  company,  or  corporation,  tnen  the 
widow,  heir,  or  personal  representative  of  deceased 
•hall  nave  the  right  to  sue,  eUj.  Held,  that  the 
word  "heir,"  in  such  section.  Is  equivalent  only 
to  "child,"  and  hence  no  right  of  action  exists  in 
favor  of  the  father  of  deceased.— Louisville  &  N, 
R.  Co.  V.  Coppage,  (Ky.)  18  8.  W.  1086. 

5.  Act  Ark.  Keb.  8, 187S.  providing  that  when  a 
minor  is  killed  by  a  railroad  train  the  father,  if 
living,  may  sue,  and  that  if  the  father  be  dead  the 
mother  or  guardian  may  sue,  is  superseded  by  act 
March  6,  1888,  (Mansf.  Dig.  H  Sm,  6828,)  which 
provides  that  every  action  for  the  death  of  a  per- 
son by  the  wrongful  act,  neglect,  or  default  of  an- 
other shall  be  brought  by  the  personal  represen- 
tatlre  of  the  deceased,  and  shall  be  for  the  benefit 
of  the  widow  and  next  of  kin,  and  an  action  for 
loss  of  services  accruing  after  a  minor's  death 
must  be  brought  by  the  administrator. — Davis  v. 
St.  Louis,  L  M.  &  S.  Ry.  Co.,  (Ark.)  IS  &  W.  SOU 

6.  Rev.  Ut.  Ark.  1888.  (Hansf.  Dig.  |  S23S,)  pro- 
vides that  an  action  "for  wrongs  done  to  the  per- 
son or  property  of  another  •  •  •  may  be 
bronghtby  the  person  injured,  or  after  bis  death 
by  his  executor  or  administrator. "  Act  March  6, 
188S,  provides  (Mansf.  Dig.  {  6825)  that,  whenever 
the  death  of  a  person  shall  be  caused  by  the  wrong- 
ful act.  neglect,  ordefault  of  another,  which  would 
have  entitled  the  person  injured  to  sue  for  dam- 
ages if  death  Ixad  not  ensued,  an  action  may  be 
brought  against  the  person  who  would  have  been 
liable  if  death  had  not  ensued;  and  (Mansf.  Dig.  { 
S226)  that  such  action  shall  be  brought  by  the  per- 
sonal representative  of  the  deceased,  and  shall  be 
for  the  benefit  of  the  widow  and  next  of  kin. 
Held,  that  the  administrator  of  a  person  whose 
death  is  caused  by  the  wrongfal  act,  neglect,  or 
default  of  another  may  maintain  two  actions, — 
one  under  the  act  of  1838,  for  the  benefit  of  the  es- 
tate, and  the  other  nnder  the  act  of  1883,  for  the 
benefit  of  the  next  of  kin. — Davis  v.  Bt.  Louis,  L 
M.  &  B.  Ry.  Co..  (Ark.;  18  &  TT.  801. 

WillAil  neglect. 

7.  F^lure  of  a  coal  company  to  repair  the  tim- 
ber* supporting  a  trestle  on  which  its  employes 
work,  and  which  has  been  in  use  for  15  or  90  years, 
where  the  timbers  appear  sound,  and  can  only  be 
found  defective  on  cutting  into  them,  is  not  sueh 
willful  neglect  as  will  render  it  liable  for  the  death 
of  an  employe  caused  by  the  breaking  of  such  tim- 
bers, under  Gen.  St  Ey.  a  67,  i  3,  giving  the  wid- 
ow, neir,  or  personal  representative  of  a  person 
whose  life  is  lost  through  the  "  willful  neglect "  of  a 
company  a  cause  of  potion  against  such  company. 
— Reinder's  Adm'r  v.  Bliok  &  PhiUps  Coal  Co., 
(Ky.)  18  8.  W.  719. 

Evldenoe — Expectation  of  life. 

8.  It  is  proper  to  allow  a  witness  to  testify 
from  mortality  tables  the  number  of  years  that 
the  deceased  would  probably  have  lived. — Ban  An- 
tonio &  A.  P.  Ry.  Ca  ▼.  Bennett,  (Tex.)  18  S.  W. 
819. 

9.  The  parent  need  not  introduce  evldenoe  of 
her  expectancy  of  life  in  order  to  recover  for  loss 
of  services  after  majority  of  the  son.— Golf,  C.  Jk 
a  F.  Ry.  Co.  V.  Compton,  (Tex.)  18  S.  W,  867. 

Damages. 

10.  Under  Rev.  St.  Mo.  1879,  t  9131,  fixing  the 
amount  of  recovery  for  injuries  resulting  in  death 
"caused  by  the  negligence,  unskillfulness,  or  crim- 
inal intent  of  any  officer,  agent,  servant,  or  em- 
ploye, whilst  running  any  locomotive  or  train  of 
cars, "  at  $5,000,  it  was  proper  to  Instruct  the  jury 
that,  if  tliey  found  that  the  injury  resulted  from 
the  failure  to  light  the  head-light  of  the  locomo- 
tive, they  should  give  the  plamtlff  a  verdict  for 
$5,000.— Becke  V.  Missouri  Pac  Ry.  Co.,  (Mo.)  18 
8.  W.  1058. 


U.  Under  Rev.  St.  Tex.  art  S899  et  seq.,  allow- 
ing a  parent  to  recover  damages  for  the  death  of  a 
child  by  negligence,  the  amount  of  recovery  by  the 
mother,  being  the  sole  surviving  parent,  la  not 
limited  to  the  value  of  the  services  of  the  deceased 
during  minority. —Gulf,  C.  &  8.  F.  Ry.  Ca  v. 
Compton,  (Tex.)  IB  8.  W.  667. 

13.  The  parent  cannot  recover  exemplary  dam- 
ages, esp6ataUy  where  no  accident  had  occnrred  on 
defendant's  road  for  many  yean,  and  the  water 
train  on  which  the  son  was  killed  had  been  for  a 
year  sent  out  without  a  conductor,  as  at  the  time 
of  the  accident— Gulf,  C  &  S.  F.  By.  Co.  ▼.  Comi>- 
ton,  (Tex.)  18  a  W.  667. 

18.  Where  gross  negligence  is  shown  In  an  ac- 
tion against  a  railroad  company  for  killing  plain- 
tiff's intestate,  exemplary  damages  may  be  recov- 
ered, though  death  was  Instantaneous.  Following 
Haley  v.  Railroad  Co.,  7  Baxt  243.— Ejuisas  City, 
Ft.  a  ft  M.  R.  Co.  V.  Daughtty,  (Tenn.)  18  &  W. 
898. 

14.  It  is  not  error  to  allow  plaintiff,  tha  widow 
of  deceased,  to  testify  as  to  the  number  of  her  in- 
fant children,  as  decMsed  was  bound  for  their  ano- 
port,  and  his  death  cast  the  burden  on  her. — Soeder 
V.  Bt  Louis,  L  M.  &  S.  Ry.  Ca,(Mo.)  18  8.  W.  714. 

16.  It  is  not  reversible  error  to  allow  plaintUE 
to  testify  that  she  had  an  infant  child  by  a  former 
marriage,  where  the  verdict  was  for  $3,500,  as  such 
evidence  does  not  appear  to  have  influenced  the 
amount  of  damages.— Soeder  v.  St  Louis,  L  M,  ft 
a  I^.  Co.,  (Mo.)  18  S.  W.  714. 

DECEIT. 

Waiver  of  right  of  action. 

1.  Where  the  business  manager  of  a  panorama 
company  made  false  representations  to  plaintiff,  a 
stranger  to  the  enterprise,  whereby  he  was  in- 
duoed  to  trade  valuable  property  for  stock  of  the 
company  at  an  exorbitant  valuation,  the  lapse  of 
five  months  between  the  purchase  of  the  stock  and 
the  bringing  of  an  action  against  the  manager  for 
false  representations  does  not  operate  as  a  waiver 
of  the  right  of  action.— Cottrill  v.  Crum,  (Mo.)  13 
&W.758. 

2.  Where  the  business  manager  of  •  panorama 
company  made  false  representations  to  pudnUff,  a 
stranger  to  the  enterprise,  whereby  he  was  In^ 
duoed  to  trade  valnable  property  for  stook  of  tha 
companv  at  an  exorbitant  valuation,  tha  fact  that 
plaintift  offered  to  sell  snoh  stook  at  the  price 
falsely  represented  by  the  manager  to  be  its  valne, 
constituted  no  waiver  of  his  right  to  sue  the  latter 
for  damages.— Cottrill  v.  Crum,  (Ma)  18  a  W.  76& 

Instructions. 

8.  In  a  suit  for  damages  for  falsa  representa- 
tions by  the  business  manager  of  a  panorama  com- 
pany to  plaintiff,  a  stranger  to  the  enterprise, 
whereby  he  was  induced  to  trade  valuable  proper- 
ty for  stock  of  the  company  at  an  exorbitant  val- 
uation, it  was  error  to  charge  that,  If  plaintiff 
might  bv  diligent  Inquirv  have  asoertatned  the 
falsity  of  such  representations,  and  did  not  inquira, 
he  could  not  recover.  It  was  not  plaintiff's  duty 
to  make  diligent  Inquiry.— Cottrill  v.  Crum,  (MoO 
18  8.  W.  758. 

4.  The  words  "diligent  Inquiry"  were  used  In 
their  ordinary  meaning,  and  required  no  explana- 
tion from  the  court— Cottrill  v.  Crum,  (Ma)  18  a 
W.  768. 

Declaration. 

Bee  Pleading,  1. 

DeclarationB  and  Admissions. 

See  Evidence,  13-14. 

DEDICATION. 

Cemeteries,  reversion  on  abandonment,  see  Cem- 

Of  right  of  way,  see  BatementBi  ^  ,^^  i  ^ 
Digitized  by  VjUOV  Iv- 


niDEZ. 


1133 


What  constitutes — Flatting. 

I.  A  square  was  marked  "donated  for  ffrave- 
yard  "  on  an  onfrinal  plat,  not  signed  or  acknowl- 
edged by  the  proprietors  of  a  town-site,  bat  filed 
with  the  recorder  of  titles  by  one  of  them,  who 
soon  after  used  it  at  a  public  sale  of  lots.  The 
plat,  and  the  use  of  the  land  for  interments,  were  ac- 
quiesced in  by  the  proprietors.  Held  sul&cient 
evidence  of  a  dedication  inpaU.  —  Campbell  t. 
City  of  Kansas,  (Uo.)  13  S.  W.  897. 

Bights  of  donors — i^eotmeiit. 

a.  The  donors  of  land  dedicated  to  •  city  for  a 
grav»-yard  have,  while  the  publio  use  lasts,  no 
right  to  a  concurrent  possession  subject  to  a  rea- 
sonable use  by  the  public,  and  oannot  maintain 
ejectment  against  the  city  to  recover  such  a  pos- 
session.—Campbell  V.  City  of  Kansas,  (Mo.)  U  S. 
W.  887. 

DEED. 

See,  also.  Covenants:  Fraudulent  Convej/aneet: 

Vendor  and  Vendee. 
Absolute  when  mortgage,  see  Mortgagee,  1, 2. 
By  wife,  see  Husband  and  TTV'e,  li. 
Divesting  dower,  see  Dc/wer,  2. 
Estoppel  by,  see  Estoppel,  1,  3. 
Reformation,  see  Equity,  5-7. 

What  oonstitutes. 

1.  An  instrument  in  writing,  axeontod  and 
acknowledged  by  a  person  in  the  manner  provided 
for  conveyances  of  real  estate,  which  recites  that, 
In  view  of  hia  approaching  marriage,  "it  is  bis 
will "  that  his  proposed  wife  shall  at  his  death  be 
the  absolute  owner  of  certain  lands,  "with  the  con- 
dition that  they  shall  not  be  sold  by  her  until  after 
his  death, "  and,  in  the  event  of  his  surriving  her, 
they  shall "  revert  to  him  or  his  heirs, "  but  in  case 
they  do  not  marry  the  "legacy  or  gift"  shall  be 
void,  is  a  deed,  notwithstandiag  a  declaration 
therein  that  it  is  a  "last  will  and  testament."— 
Cbavex  ▼.  Chavez,  (Tex.)  18  S.  W.  1018. 

Identity  of  grantor. 

2.  In  the  absence  of  evidence  casting  doubt  on 
the  identity  of  a  grantor  in  a  deed,  it  is  Bufla.clent 
to  show  the  identity  of  his  name  with  that  of  the 
grantee  in  the  preceding  conveyance  In  the  chain 
of  title.— Robertson  y.  Du  Bose,(Iez.)  18  S.W.  80a 

Consideration. 

8.  Where  a  grantee,  in  consideration  of  the 
conveyance  to  him,  extinguishes  a  debt  due  to  him 
by  a  third  person,  to  whom  his  grantor  is  indebted 
in  an  equal  amount,  and  the  claim  against  the 
grantor  ii  also  canceled  by  the  third  person,  the 
deed  is  supported  by  a  valuable  consideration. — 
Smith  V.  WestaU,  (Tex.)  18  S.  W.  (MO. 

Description. 

4.  A  deed  described  the  property  conveyed  as 
"all  that  certain  tract  or  tracts,  parcel  or  parcels, 
of  land  by  me  inherited  by,  through,  or  from  my 
deceased  parents,  •  •  •  situated  in  the  oounty 
of  Brazoria  or  state  of  Texas,  and  all  right  that! 
now  have,  have  had,  or  may  have  to  any  estate  or 
property  that  is  or  might  be  due  me,  whether  real, 
personal,  or  mixed,  in  this  county  or  state.  This 
conveyance  Is  meant  to  convey  and  oarry  with  it 
every  possible  interest  that  I  now  have  or  may 
have  to  any  property  in  this  oounty,  or  any  other 
county  in  the  state  of  Texas. "  Held,  that  the  de- 
scription was  sufficient  to  convey  all  lands  in  th« 
state  vested  at  that  time  in  the  grantor  by  inherit- 
ance—Smith V.  Westall,  (Tex.)  18  S.  W.  640. 

fi.  S.  execnted  a  deed  of  bis  home  place,  abso- 
Inte  in  form,  but  as  security  for  a  debt,  in  which 
his  wife  did  not  join.  Afterwards  his  wife  joined 
in  a  conveyance  of  part  of  the  land  in  settlement 
of  the  debt,  and  at  the  same  time  the  creditor 
deeded  the  balance  to  "Helen  S.,  wife  of  8.,  and 
her  children. "  The  land  was  sufficient  to  secure 
the  debt  without  the  wife's  relinquishing  her  dow- 
er right,  and  the  deed  to  the  wife  of  S.  made  no 
mention  that  it  was  in  consideration  of  her  re- 
linquishing her  dower  in  the  part  conveyed  to  the 
creditor.    After  the  death  of  S.  his  wife  devised 


ber  entli«  interest  to  one  child,  field,  that  the  in- 
tention of  S.  was  to  provide  for  his  family,  and 
that  his  wife  took  the  whole  of  it  for  Ufe,  re- 
mainder to  the  children.— Smith  T.  Upton,  (ky.) 
18  S.  W.  721. 

Acknowledgment. 

6.  Laws  Ark.  1883,  Act  69,  snbatantlally  re-«B- 
acted  in  1885,  p.  191,  provides  that  all  deeds  and 
other  oonveyanoes  recorded  prior  to  the  let  day  of 
January,  1883,  purporting  to  have  been  acknowl- 
edged before  anv  officer,  and  which  have  not  been 
invalidated  by  judicial  proceeding,  shall  be  held 
valid  to  pass  the  estate  which  such  conveyance 
purports  to  transfer,  although  such  acknowledg- 
ment is  defective.  Another  curative  act,  passed 
March  14, 188S,  (Laws  1888.  Act  79,)  provides  that 
all  conveyances  authorized  by  law  to  be  recorded, 
or  which  have  been  recorded,  the  proof  of  execu- 
tlon  whereof  Is  insufficient  because  the  officer  cer- 
tifying such  execution  omitted  any  words  in  hi* 
oertificate,  shall  be  as  valid  as  though  the  certifi- 
cate of  acknowledgment  or  proof  of  execution  was 
in  due  form,  field,  that  these  statutes  have  no  ap- 
plication to  •  deed  by  a  husband  and  wife,  in- 
tended to  oonvey  the  wife's  land,  but  which  con- 
veys only  a  dower  interest,  the  deed  being  prop- 
erly execnted  and  acknowledged.  —  Bowden  t. 
Bland,  (Ark.)  18  8.  W.  420. 

7.  In  Kentucky,  where  only  the  oounty  derk 
and  his  deputies  are  authorized  to  take  acknowl- 
edgments of  deeds,  the  clerk  may  take  the  ac- 
knowledgment of  a  deed  In  which  he  is  grantee.— 
Stevenson  v.  Brasher,  (Ky.)  IS  S.  W.  8& 

By  married  woman. 

8.  Where  the  county  clerk  who  takes  the  ao- 
knowledgment  to  a  deed  Is  a  party  in  interest,  it  is 
competent  for  him  to  testify  that  the  husband  was 
present  when  the  wife  acknowledges  Uie  deed, 
though  he  oonld  not  testify  to  this  if  he  was  not  • 
party  In  interest,  unless  fraud  on  the  part  of  the 
person  benefited  was  charged,  and  such  evidence 
was  germane  to  the  investigation.— Stevenson  T. 
Brasher.  (Ky-)  18  S.  W.  242. 

9.  As  the  law  requires  that  a  wife's  acknowl- 
edgment shall  be  taken  separata  and  apart  from 
her  husband,  the  failure  of  a  county  clerk  who  took 
the  acknowledgment  to  do  this  oannot  be  excused 
by  ignorance  of  bis  duty,  and  he  and  his  co- vendees 
will  not  be  permitted  to  profit  by  his  failure  to 
perform  his  duty.— Stevenson  v.  Brasher,  (Ky.)  18 
S.  W.24a. 

Delivery  and  aooeptanoe. 

10.  In  an  action  to  quiet  title  it  appeared  that 
plaitttUTs  grantor,  having  frequently  expressed 
the  desire  that  plaintift  should  have  ber  luid, 
brought  a  notary  to  her  house  that  she  might  exe- 
cute and  acknowledge  a  deed  therefor  to  plainttS, 
which  she  did,  saying  that  it  was  for  past  services 
rendered  ber,  stating  the  items,  and  requiring  the 
notary  to  cast  them  up,  and  to  put  the  result  into 
the  deed  as  Its  consideration.  The  notary  then,  in 
the  grantor's  presence,  handed  tha  deed  to  plain- 
tiff, who  locked  it  up  in  a  box  containing  papers 
belonging  to  him,  and  put  tha  t>ox  in  a  wardrobe, 
which  he  also  locked,  though  the  grantor  kept  its 
key,  with  others,  she  and  plaintiff  living  in  the 
same  house.  Held,  that  there  was  a  sufficient  de- 
livery and  acceptance  of  the  deed.— Hubbard  v. 
Cox,  (Tex.)  13  8.  W.  170. 

11.  Certain  citizens  entered  into  a  bond  to  far. 
nish  a  right  of  way  to  defendant  railroad  free  of 
charge.  They  obtained  a  deed  from  plaintiff  run- 
ning direct  to  defendant,  oonveylng  a  right  of  way, 
but  subject  to  certain  conditions  to  be  performed 
by  it.  Defendant  refused  to  accept  thedeed  when 
tendered  by  the  citizens.  Subsequently  it  built  its 
road  across  this  land.  Held,  in  an  action  for 
breach  of  the  conditions  of  the  deed,  that  defend- 
ant was  not  obliged  to  notifv  plain  tiff  that  it  would 
not  accept  the  deed,  and  that  its  failure  to  give 
such  notice  raised  no  presumption  of  acceptance. 
— 8t  Louis,  I.  M.  &  8.  By.  Co.  v.  RuddeU,  (Ark.) 
18  &  W.  418. 

12.  A  deed  was  delivered  by  the  grantor  to  a  third 
person,  who  bad  it  recorded,  tiut  who  had  no  ex- 
press authority  to  receive  it.   He  was  not  grantee's 
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general  agent,  though  he  had  been  attending  to 
yarloUB  matters  for  him,  as  the  grantor  knew.  He 
testified  that  it  might  hare  been  two  or  ten  years 
before  he  reoeived  the  deed  since  he  had  transacted 
business  for  the  grantee,  and  that,  though  he  had 
no  commnnioation  with  the  grantee  in  regard  to 
the  deed,  he  thought  he  had  auttaorit/  to  reoeive 
it.  The  grantee  subseonentlT  demanded  rent  for 
the  land.  Heid,  that  tae  deliTerr  and  acceptance 
were  sufficient.— Ward  t.  SmaU's  Adm'r,  (Ky.)  18 
&  W.  1070. 

IS.  A  f  atheroonreyed  land  to  his  children  joint- 
1t.  fle  afterwards  canceled  the  conveyance,  and 
divided  the  land  among  them,  bat  conveying  a  life- 
estate  only  to  his  son  H.,  with  remainder  to  his 
-children.  At  the  time  of  the  first  conveyance  H. 
was  a  minor,  and  he  never  assented  thereto.  Held, 
tbat  H.  had  no  title  nnder  the  first  deed,  and  hence 
the  only  interest  in  the  land  that  could  be  sold  at 
the  suit  of  his  creditors  was  the  life^estate.— Ov- 
Ings  V.  Tucker,  (Ky.)  18  a  W.  10T8. 

Construotion  snd  effeot. 

li.  A  wife  having  joined  her  husband  in  a  deed 
«t  trust  releasing  her  dower,  and  having  taken  af  t- 
■er  his  death  an  assignment  of  tlie  debt  secured, 
her  deed,  made  in  consideration  of  its  payment,  re- 
ieaslng  and  aultolaiming  tlie  land  to  a  vendee  at  a 
rsale  by  the  husband's  administrator,  conveys  all 
Interests  pledged  for  the  payment  of  the  debt,  in- 
«luding  her  dower.— Bray  v.  Conrad,  (Mo.)  18  S. 
W.  957. 

15.  A  city  condemned  a  strip  of  land  for  rail- 
road and  sewer  purposes,  and,  after  constructing 
■»  road-bed  along  this,  it  conveyed  to  a  railroad 
-company  "its  title  to  the  road-Ded,  bridges,  and 
right  of  way"  along  the  entire  route,  and  "all  the 
land  btionging  to  the  oity,"  between  certain  streets, 
'"for  depot  purposes. "  The  company  had  formerly 
-occupied  a  right  of  way  for  a  double  track  on 
-other  streets,  and  the  city,  in  consideration  of  the 
-change  of  the  railway  to  the  street  forming  the 
line  of  the  road  in  the  conveyance,  agreed  to  fur- 
nish the  company  a  road-bed.  Held,  that  outside 
•of  the  part  conveyed  for  depot  purposes  nothing 
but  the  road-bed  was  conveyed. — ^Lone  v.  Loui^ 
-rUle  &  N.  K.  Ca,  (Ky.)  18  8.  W.  8. 

10.  A  grantor  conveyed  land  to  his  daughter  for 
life,  remainder  to  her  children,  or,  in  case  she 
should  die  without  leaving  children  or  their  de- 
scendants, to  the  grantor's  heirs  on  the  death  of 
the  daughter  and  her  husband:  provided,  tbat  if 
:she  and  ner  husband  should  sell  the  land  the  pur- 
chase money  should  be  Invested  in  otber  land,  the 
title  to  which  should  be  secured  to  the  daughter  in 
the  same  manner  as  was  the  title  to  the  land  orig- 
inally conveyed.  Held,  that  the  deed  conferred  on 
the  daughter  a  power  of  sale  which  enabled  her  to 
-convey  a  fee-simple  title.— Fritsch  v.  Klauslng, 
(Ky.)  18  a  W.  241. 

17.  In  trespass  auare  elmuum  /regit,  plaintiff 
and  defendant  claimed  under  a  common  srantor, 
who  had  owned  a  tract  which  Included  a  parcel  ot 
bottom-land.  He  conveyed  the  tract  to  C,  who 
con  veyed  it  to  defendant.  The  deed  to  C.  contained 
a  reservation  of  "the  bottom  at  the  ford  of  the 
oreek,  which  bottom  is  now  under  fence,  and  sup- 
posed to  contain  nine  seres,  more  or  less. "  In  fact 
the  fence  included  only  five  acres,  but  there  was  a 
strip  running  along  the  edge  of  the  creek  out- 
side of  the  fence,  and  containing  one  and  a  quarter 
acres.  C.  testified  that  he  never  considered  this 
strip  as  belonging  to  him.  Held,  that  the  words 
"now  nnder  fence"  should  be  considered  as  de- 
scriptive, merely,  and  not  as  limiting  the  bounda- 
ry of  the  reservation.— Jones  t.  Motley,  (Ky.)  18 
aw.  488.  "V-" 

Proof  of  execution. 

IS.  Where  an  affidavit  is  filed  attacking  a  deed 
offered  in  evidence  as  a  forgery,  its  execution  must 
be  proven  before  it  is  received,  but,  If  no  evidence 
is  introduced  by  the  impeaching  party,  Its  genuine- 
ness is  estabUshed  by  the  testimony  of  the  sub- 
scribing witnesses  as  to  its  execution.— Robertson 
T.  Du  Bose,  (Tex.)  18  a  W.  80a 

De&ult. 

-Judgment  by,  see  Judgment,  6. 


Delivery. 

Of  deed,  see  Deed,  10-18. 
gifts,  see  04ft«. 
goods,  see  Sale,  4. 
mortgage,  see  Mortgages,  XO. 

Demurrer. 

Bee  Pleading,  8. 

To  evidence,  see  THal,  6. 

DEPOSITABIES. 

Liabilities. 

A  bank  duly  selected  as  the  depositary  of 
money  collected  by  way  of  taxes,  to  satisfy  county 
bonds  issued  in  aid  of  a  railroad  company,  cannot 
be  held  responsible  for  money  wliich  it  pifkys  out 
by  order  of  the  committee  appointed  by  the  oonnty 
court  to  take  charge  of  and  pay  out  the  fond,  on 
the  ground  that  an  excess  of  bonds  had  been  ille- 
gally issued,  in  the  absence  of  fraud  or  oollnsion 
between  it  and  the  conmiittee  in  an  appropriation 
of  the  fund  to  a  purpose  known  tobeunantnorized. 
—Deposit  Bank  v.  Daviess  County  Court,  (Ky.)  18 
a  WT  101. 

DEPOSITION. 

Olijeotlons— Clerical  defects. 

It  is  not  error  to  receive  a  deposition  oa  the 
ground  that  the  initial  letter  "T.^  of  a  party's 
name  was,  In  the  style  of  the  cause,  given  as  "  Y. " 
by  the  officer,  where  the  judge  in  signing  the  bill 
of  exceptions  states  that,  on  looking  to  tne  entire 
writing,  it  was  clear  that  the  letter  was  intended 
as  the  true  InitiaL— Andetaon  t.  Jaokion,  CTex.) 
18  a  W.  80. 

DESCENT  AND  DISTBIBUTION. 

See,  also,  Executor*  and  Adminiatratort;  WlUs. 
Bights  of  heirs. 

1.  An  agreement  between  heirs  to  divide  the 
estate  according  to  law,  which  is  based  on  a  mis- 
construction of  the  law  of  inheritance,  whereby 
one  renounces  a  part  of  her  legal  share  on  the  er- 
roneous supposition  that  the  others  are  entitled  to 
It,  and  without  receiving  any  consideration  there- 
for, does  not  bind  her  to  tbat  construction. — ^Pe- 
gues  V.  Haden,  (Tex.)  18  S.  W.  171. 

Delivery  of  land  to  heirs. 

2.  The  delivery  of  land  by  exeontors  to  the 
heirs  is  sufficient  evidence  that  It  was  not  needed 
for  the  Durposes  of  administration.- Hall  v.  Hay- 
wood, (Tex.)  18  8.  W.  618. 

Judicial  sale  of  heir's  interest. 

8.  Intestate's  entire  estate  was  a  tract  of  land 
already  mortt(aged  for  over  a  third  of  Its  value  to 
secure  a  debt  of  one  of  his  three  heirs,  who  was 
insolvent.  Defendant,  with  knowledge  of  these 
facts,  bought  at  execution  sale  the  Interest  of  the 
insolvent  heir  in  the  fund  which  was  left  after 
foreclosure  and  payment  of  the  mortgage  debt. 
Held  that,  as  the  debtor  had  no  interest  in  the 
fund,  the  purchaser  acauired  none.  —  Wilson  v. 
Slaughter,  (Ark.)  18  S.  W.  515. 

Description. 

In  deed,  see  Deed,  4,  5. 

judgment  In  ejectment,  see  Ejectment,  7. 
mortgage,  see  Mortgages,  6-9. 

Devise  and  Legacy. 

See  WiUs. 

Disbarment. 

Of  attorney,  see  Attorney  and  CUent, 


Dischar^. 

Of  receiver,  see  Receivers,  8-9. 
servant,  see  Master  arid  Servant, 
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DiBmlsBal. 

Of  appeal,  aee  Appeal,  64. 

petition  of  Interranor,  see  Partition,  8. 
Without  prejudice,  see  Pleading,  8. 

BISOBDEBLY  HOXTSB. 

Iiioense  by  oity. 

1.  Fen.  Code  Tex.  arts.  889-841,  prohibit  houses 
of  prostitution  in  the  state.  The  special  charter 
of  the  city  of  San  Antonio.  (Act  Tex.  Aug.  18, 
1870,)  by  sections  72, 78,  and  98,  confers  on  the  city 
power  "to  suppress  and  restrain"  disorderly 
nouses  and  houses  o(  prostitution,  and  authorises 
the  city  council,  by  ordinance,  to  "restrain  and 
punish"  prostitutes,  to  "prevent  and  punish"  the 
keeping  of  houses  of  prostitution,  and  to  adopt 
summary  measures  for  "the  remoTal  or  suppres- 
sion, or  legnlation  and  inspection,  of  all  such 
estaDlishmenta. "  By  these  and  other  sections, 
which  also  confer  the  power  to  regulate,  the 
power  to  lloense  other  occupations  is  expressly 
conferred.  Held,  that  the  cbarter  does  not  confer 
on  the  city  power  to  lloense  houses  of  prostitution. 
—In  re  Oarza,  (Tex.)  18  S.  W.  779. 

Indiotment. 

2.  Pen.  Code  Tex.  art.  889,  definesa  "disorderly 
house"  to  be  one  "kept  for  the  purpose  of  public 
prostitution,  or  as  a  common  resort  for  prostitutes 
and  vagrants. "  Held  that,  in  an  indictment  fol- 
lowing the  language  of  the  statute  with  the  excep- 
tion that  the  word  "vagabonds"  is  used  instead  of 
"vagranta,"  such  word  should  be  stricken  out  as 
anrplusage ;  It  not  being  the  equivalent  of  the  word 
"vagrants. "—Johnson  v.  State,  (Tex.)  18  S.  W. 
1006. 

Eridenoe — Snfflolenoy. 

3.  Defendant  kept  a  bouse,  as  h«  was  licensed 
to  do,  for  the  purpose  of  selling  beer,  cigars,  etc., 
and  for  a  variety  theater.  He  had  disreputable 
women  in  his  employment,  and  such  women  visited 
bia  house  for  the  purpose  of  seeing  the  theatrical 
performances,  and  buying  been  etc. ;  but  not  for 
the  purpose  of  prostitution.  Held,  that  a  convic- 
tion could  not  oe  sustained.— Johnson  v.  State, 
(Tex.)  18  S.  W.  1005. 

4.  On  indictment  for  keeping  •  disorderly 
house,  it  was  shown  that  defendant,  a  teamster, 
rented  a  house  for  one  N.,  and  moved  her  from 
another  town,  and  put  her  into  it,  where  she  after- 
wards kept  a  disorderly  house;  but  it  was  not 
shown  that  defendant  was  ever  there,  or  was  in 
anywise  Interested  In  it.  Held,  that  the  evidence 
was  insnlHclent  to  support  a  oonvlctlon.^RabbiT. 
State,  (Tex.)  18  S.  W.  1000. 

5.  On  Indictment  for  Iraeplng  a  house  of  ill 
fame,  the  time  embraced  in  the  prosecution  being 
limited  to  the  period  between  June  1st  and  July 
10th,  two  of  the  state's  witnesses,  one  of  them  a 
policeman,  testified  that  the  house  was  closed  dur- 
ing June  and  July,  and  defendant  was  absent.  The 
owner  of  the  house  testified  that  he  thought  it  was 
elosed  for  repairs  during  June  and  July,  and  de- 
fendant'swltnesses  testified  to  thesame.  Onewit- 
ness  for  the  state  testified  that  he  thought  it  was 
closed  during  the  latter  part  of  June  and  July. 
Held,  that  the  evidence  did  not  support  the  allega- 
tion as  to  the  time  of  the  commission  of  the  of- 
fense.—Harris  V.  State,  (Tex.)  18  8.  W.608. 

Punishment — Validity  of  statute. 

6.  Act  Tex.  April  4, 18ii9,  (amending  Pen.  Code 
Tex.  art:  841,  and  adding  article  841a  thereto,) 
provides  in  article  841  a  punishment  for  any  own- 
er, lessee,  or  tenant  of  a  building  who  shall  keep, 
or  allow  to  be  kept,  therein,  a  disorderly  house, 
and  prescribes  as  the  penalty  a  fine  of  t^OO,  for 
each  day  the  house  is  kept.  Article  341a  provides 
that  every  owner  of  a  theater,  dance-house,  or 
house  where  liquors  are  kept  for  sale,  who  snail 
knowingly  employ  in  such  theater,  etc.,  "any 
prostitute,  *  *  *  or  who  shall  permit  any  pros- 
tttnte  *  *  *  to  conduct  herself  therein  in  a 
lewd,  lascivious,  or  Indecent  manner,  shall  be 
deemed  guilty  of  keeping  a  disorderly  house," 
and  prescribes  a  fine  therefor,  of  not  less  tiuin 


tlOO  nor  more  than  t200,  Ibr  each  day  the  offense 
is  committed.  Held  that,  while  the  offense  pro- 
hibited in  each  article  is  the  same,  in  contempla- 
tion of  law,  the  aots  constituting  it  in  each  case, 
and  the  persons  by  whom  the  acts  are  committed, 
are  different,  and  the  act  is  not  void  for  uncer- 
tainty in  that  it  prescribes  different  penalties  for 
the  same  offense.— In  re  Oorxa,  (Tex.)  18  8.  W.  779. 

Dissolutioii. 

Of  corporation,  see  Municipal  CorporatUmt,  1,  8. 
partnership,  see  PartnersMp,  0-8. 

District  and  Froseoutlng  Attor- 
neys. 

Signature  of  indictment,  see  Indictment  cmd  In- 
/omtotion,  8. 

DIVOBCE. 

Pleading. 

1.  T7nder  Oen.  Bt  E>.  728,  providing  that  "no 
petition  for  divorce  shall  be  taken  for  confessed, 
or  be  sustained  by  the  admissions  of  the  defend- 
ant alone,  but  must  be  supported  by  other  proof, " 
an  answer  in  a  suit  for  alimony,  which  avers  that 
plaintiff's  former  husband  is  still  alive,  and  that 
she  is  not,  therefore,  the  wife  of  defendant,  and 
which  asks  that  the  contract  of  marriage  be  an- 
nulled, cannot  be  taken  as  true  by  the  ftkot  that  it 
is  not  put  in  issue  by  a  reply  or  otherwise.— Free- 
man v.  Freeman,  (Ey.)  18  S.  W.  246. 

2.  A  prayer  for  alimony  is.  in  effect,  a  prayer 
for  a  decree  of  separation. — Freeman  v.  Freeman. 
(Ky.)18B.W.8^ 

Alimony. 

8.  Where  defendant  is  worth  no  more  than 
$3,000,  and  Is  able  to  do  but  Uttie  work  by  reason  of 
old  age,  an  allowance  for  alimony  of  1410  a  year  is 
unreasonable  and  excessive. — Freeman  v.  Free- 
man, (Ey.)  18  &  W.  246. 

4.  Plaintiff  and  defendant  had  been  married 
83  years,  and  by  industry  and  economy  had  ao- 
oumulated  an  estate  worth  about  118,000.  Plaintiff, 
who  was  57  years  old,  and  in  delicate  health,  had  al- 
wavs  been  a  faithful  wife,  but  defendant  had  treat- 
ed ner  with  great  brutality,  and  had  been  guilty  of 
adultery.  Defendant  was  M  years  old,  and  in 
robust  health,  and  was  making  money  in  his  busi- 
ness, and  the  wife  had  no  means  of  support,  and 
from  the  condition  of  her  health  could  not  earn 
anything.  Held,  that  an  allowance  of  16,000  as 
alimony  was  not  excessive.— Gtorke  v.  (}erke,  (Ho.) 
18S.  W.  40a 

Bights  Of  dlTOToed  persons. 

5.  In  an  action  for  divorce,  where,  in  view  of 
the  separation,  the  husband  and  wife  had  in  writ- 
ing agreed  upon  the  division  of  the  property,  judg- 
ment was  rendered  accordingly,  investing  the 
wife  with  the  right  and  tiUe  to  certain  lands. 
Held,  that  the  judgment  invested  the  wife  with 
the  fee  of  the  land,  and  it  could  not  be  subjected 
to  the  payment  of  a  debt  of  the  husband  contract- 
ed suMequent  to  the  rendition  of  the  judgment.— 
Faris  V.  6oin^  (Kjr.)  18  S.  W.  8. 

Documents. 

See  Evidence,  19-OT. 

Domicile. 

ITon-resident  pupils  in  schools,  see  Schools  and 
ScJtool-DUitrlcts,  5. 

Donatio. 

See(?Vt»- 

DOWER. 

See,  also,  Curtety. 
Bight  to  dower. 

1.  Plaintiff's  husband  exchanged  land  with  de- 
fendants, and  one  of  them,  who  was  the  county 
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elerk,  took  plalntUT*  •eknowledgment  In  the 
presence  of  her  husband.  She  joined  her  husband 
in  mortcaginK  the  land  received  in  exchange. 
This  lanOj  iD<uading  her  dower  right  therein,  was 
afterwards  sold  to  satisfy  the  mortgage  debt. 
Held,  that  she  oould  recover  the  fuU  value  of  her 
dower  in  the  land  sold  to  defendant.— SteTeoaon  T. 
Brasher,  (£y.)  U  S.  W.  S12. 

How  divested— By  deed. 

2.  A  man  executed  a  mortgage  without  Join- 
ing hit  wife.  He  then  g^ave  a  deed  of  trust  on  the 
•ame  land.  In  which  his  wife  joined  and  relin- 

aaished  her  dower  right.  The  mortgagee  fore- 
losed,  and  bought  in  the  land  for  half  of  his  debt. 
The  grantee  in  ttte  trust-deed  sought  to  subject  the 
dower  interest  relinquished  in  his  oonveyanoe  to 
the  payment  of  his  debL  Held,  that  the  wife's  re- 
linquishment of  dower  is  not  a  conveyance  of  it, 
and  is  inoperative  to  convey  any  interest  if  the 
deed  containing  it  tails.— Smith  r.  Howell,  (Ark.) 
18  &  W.  939. 

DUE-BILLS. 
Liability. 

Where  there  is  no  evidence  that  defend- 
ant assumed  p^rment  of  a  due-bill  given  by  a  third 
person,  the  fact  that  he  did  pay  part  of  it  does  not 
render  him  liable  for  the  balanoe.  — Walker  v. 
Noell,  (Tex.)  IS  B.  W.  88L 

Fanlshment— Disqualiiioation  for  hold- 
ing ofBoe. 

Under  Const  Tenn.  art.  9,  {  8,  which  pro- 
vides that  any  person  who  shall  fight  a  duel,  or  he 
an  aider  and  abettor  in  fighting  a  duel,  shall  be  de- 
prived of  the  right  to  hold  office,  and  shall  be  pun- 
ished as  the  leglBlature  may  prescribe,  a  citizen  of 
Tennessee  is  not  disqualified  from  holding  office 
by  the  fact  that  he  acted  as  second  in  a  duel  fought 
in  Arkansas  between  two  citizens  of  Tennessee, 
where  It  is  not  shown  that  he  did  any  act  in  regard 
to  the  duel,  or  even  knew  that  it  was  impending, 
while  he  was  in  the  state  of  Tennessee.- State  ▼. 
Du  Bose,  (Tenn.)  IS  S.  W.  1088. 

Dying  Declaratiozis. 

See  Homicide,  47-48. 

EASEMENTS. 

Creation — Dedication. 

1.  A  will  authorized  the  executor  to  sell  oeir- 
taln  lands,  "with  the  understanding,  in  the  sale  of 
all  the  tracts,  there  is  to  be  a  passway,  at  least  fif- 
teen feet  wide,  near  or  wheire  the  present  lane  is, 
to  the  public  road. "   PlaintUI  and  defendant  each 

Surcbased  part  of  said  lands,  the  lane  passing  over 
efendant's  tract  Held  that  where  the  existing 
lane  had  been  used  as  a  matter  of  right,  there 
was  a  sufficient  dedication  of  the  passway,  and  de- 
fendant could  make  no  change  in  its  location. — 
WickUffe  V.  Magruder,  (Ky.)  18  S.  W.  628.* 

2.  The  use  of  a  strip  of  ground  as  a  passway 
for  more  than  IS  years  constitutes  a  dedication, 
and  its  location  cannot  be  changed  bythe  owner  of 
the  fee.— WicklUre  v.  Magruder,  (Ky.)  18  a  W. 
688.» 

8.  The  fact  that  such  passway  is  reserved  In 
the  will  is  sufficient  to  bind  the  purchaser  of  the 
fee,  even  though  no  such  reservation  is  made  in 
the  deed  from  the  executor  to  him.— Wiokllflo  ▼. 
Hagruder,  (Ey.)  18  S.  W.  628.* 

EJECTMENT. 

By  dedicator,  see  Dedication,  i. 

Title  to  support. 

I.  The  right  to  recover  In  ejectment  is  not  af 
fected  by  plaintiff's  having  parted  with  his  title 
after  the  action  was  brought — Smith  v.  Price, 
(Ey.)  18  a  W.  428. 


2.  Flalntlir  and  defendant  In  ejectment  owned 
adjoining  tracts  each  claiming  up  to  the  division 
line,  wherever  that  might  be,  and  both  held  under 
the  same  patent  Defendant  had  inclosed  the  dis- 
puted tract,  but  there  was  no  evidence  showing 
that  it  had  been  so  inclosed  for  15  years.  Heidi 
that  it  was  error  to  instruct  that  the  jury  should 
find  forplatntlfl,  "unless  they  find  from  Uie  evidence 
that  defendant  and  those  under  whom  he  claims, 
have  been  in  actual  possession  of  the  land,  by  them- 
selves or  their  tenants,  with  claim  of  title,  holding 
openly,  notoriously,  continuously,  and  adversely, 
for  16  years,  in  which  case  thejury  should  find  for 
the  defendant  "—Holmes  ▼.  Herringer,  (Ky.)  18 
S.  W.  859.  B    .  V-*  / 

8.  In  ejectment  It  appeared  that  one  J.  had  en- 
tered the  lands  in  suit  at  the  state  land-office  on 
time ;  that  after  his  death  hla  son  W.  was  appoint- 
ed administrator  de  bonis  non,  and  as  snob,  in  or- 
der to  avoid  the  payment  of  bisok  intanat  on  the 
purchase  price,  surrendered  the  certificates  of  en- 
try; that  by  preconcerted  arrangement  the  lands 
were  immediate  entered  by  a  friend  of  W.  'a.  A 
short  time  afterwards  this  f nend  assigned  the  oer- 
tiflcate  of  entry  to  W.  indlvidnidly,  and  not  as  ad- 
ministrator, W.,  and  the  rest  of  the  family  of  J., 
lived  on  the  land  for  some  years.  It  appeared  that 
W.  had  no  means  with  which  to  purchase  the  land 
individually,  his  only  income  being  from  the  estate 
of  which  he  was  administrator,  and  that  he  paid 
the  taxes  out  of  the  proceeds  of  the  estate;  that 
he  had  claimed  that  the  land  belonged  to  the  es- 
tate, though  plaintiff  testified  that  be  hstd  repre- 
sentied  to  him,  for  the  purpose  of  obtaining  credit, 
that  he  owned  the  land.  Held,  that  W.  did  not 
acquire  any  interest  in  the  land  individually,  but 
his  title  was  that  of  administrator  only. — Reeves 
V.  Barrett,  (Ark.)  18  S.  W.  77. 

Parties. 

4.  In  ejectment,  plaintiff  cannot  bring  in  par- 
ties who  assert  no  claim  against  him,  so  that  they, 
by  filing  cross-petitions,  may  in  the  same  suit  re- 
cover from  defendant  land  outside  of  the  line 
claimed  by  plaintiff.— Long  v.  Louisville  &  N.  B. 
Co.,  (Ky.)  18  &  W.  8. 

6.  Fraud  in  the  conveyance  ol  lana  cannot  be 
set  up  as  a  defense  in  a  suit  by  the  vendee,  unlesa 
the  vendor  is  made  a  party.— llasterson  v.  lattle, 
(Tex.)  18  S.  W.  15^ 

Instructions. 

6.  In  ejectment,  where  the  matter  in  dispute  la 
the  location  of  the  boundary  line,  an  InstrocUon 
that  the  jury  should  find  for  plaintifl,  unless  they 
found  that  defendant  had  posaession  of  the  land  ia 
dispute  for  a  given  length  of  time,  is  erroneous, 
where  there  (s  no  evidence  that  defendant  ever  in- 
closed any  of  the  land,  since,  in  contemplation  of 
law,  both  parties  are  in  possession  up  to  the  divid- 
ing line:  and  it  is  prejudiolal  to  defendant  in  as- 
suming that  plaintut  had  title  to  the  land  in  dia- 
pute,  while  there  is  no  question  of  title  in  the  oaae. 
—Holmes  v.  Herringer,  (Ky.)  18  &  W.  018. 

Judgment 

7.  In  ejectment  the  only  question  was  tha 
location  of  a  boundary  line.  The  jury  found  for 
plaintiff,  and  that  "the  Ross  survey  is  the  cor- 
rect line,  being  seven  and  nine  feet  south  of  the 
hedge  as  shown  by  the  evidence."  There  was 
nothing  in  the  petition  to  show  where  the  boundary 
was,  or  ought  to  l>e.  Held,  that  a  judgment  for 
the  land  described  in  the  petition,  and  for  posses- 
sion "not  further  south  than  the  boondaty  line  in 
said  verdict  deeoribed, "  was  too  v««ue  and  indefi- 
nite.—Bobertaon  V.  Drone,  (Ma)  18  &  W.  406. 

Election. 

Of  counts,  see  Indictment  and  Information,  lOi 

ELECTIONS  AND  VOTEB& 

Validity  of  election — ^Intimidation. 

1.  Const  Ark.  art  8,  (t  2, 8,  provide  that  ■all 
elections  by  the  people  shall  be  by  ballot;"  that 
"elections  shall  be  free  and  equal,  and  that  "no 
power  civil  or  militarv  shall  ever  interfere  to  pre- 
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Taat  tit*  fMe  exercise  of  the  right  of  suffrage. " 
Seld,  that  a 'widespread,  systematic  plan,  -wbereibj 
all  negro  TOters  in  the  county,  ucder  threats  of  per- 
sonal violence,  of  social  ostracism,  and  of  expulsion 
from  the  community,  were  compelled  to  vote  open 
tickets  for  the  purpose  of  discloungto  their  fellows 
any  negro  who  might  try  to  vote  for  a  Democratic 
candidate,  'will  avoid  the  election,  though  there  is 
no  proof  that  a  majority  voted  against  their  wishes 
by  reason  of  the  plan,  and  though  it  was  also  partly 
designed  as  a  means  of  testing  the  returns  of  the 
election  oflloers.— Jones  v.  Olidewell,  (Ark.;  18  H. 
W.  723. 

Contest — Eirldenoe. 

2.  In  an  elecUon  contests  the  only  question  to 
be  determined  is  the  right  of  the  contestant  to  the 
offloe;  and  the  fact  that  part  of  the  returns,  show- 
ing a  majority  in  his  favor,  were  stolen  from  the 
county  clerk's  olflce  before  the  official  canvass  was 
made,  give*  him  no  title  to  the  ofBce,  where  it  has 
been  proved  that  these  returns  were  in  fact  false. 
-J^ones  T.  QUdeweU,  (Ark.)  18  S.  W.  728, 

ELEVATOBS. 

Charter  right  of  elevator  company. 

By  its  act  of  incorporation  an  elevator  com- 
pany was  given  power  to  acquire,  free  from  con- 
demnation, any  real  estate  on  the  Mississippi 
river  "not  exceeding  500  feet  frontage  *  *  » 
in  any  one  locality;  •  •  •  and  the  said  corpo- 
ration may  also  erect  one  or  more  grain  elevators 
upon  the  public  wharves, "  with  the  consent  and 
under  the  direction  of  tjie  dty  authorities,  field 
that,  although  defendant  owned  and  occupied  600 
feet  of  river  frontage,  it  had  power  to  lease  and 
occupy  a  portion  of  the  public  wharf  contianous 
thereto.— Belcher's  Sugar  Refining  Co.  ▼.  Bulionis 
OraiB  Elevator  Co.,  (Mo.)  18  S.  W.  828. 

TBTWrRTi'.^^T.TB'M'WyTT. 

Xrldenoe. 

On  indictment  for  oon'version  of  $160,  defend- 
ant, who  had,  as  constable,  collected  the  money  al- 
leged to  have  been  converted,  testified  that  he  bad 
been  robbed,  and  the  evidence  showed  that  he  was 
found  insensible  on  the  road.  He  further  testified 
that  when  he  recovered  consciousness  all  the  money 
'was  gone,  except  $7. 15.  It  was  shown  that  he  con- 
rerted  this  amount.  Held,  that  the  evidence  jus- 
tified an  instruction  as  to  a  conversion  of  less  than 
tSO,  which  Is  a  misdemeanor.— Enight  v.  State, 
(Tez.)  18  &  W.  598. 

EMINENT  DOMAIN. 

The  right. 

1.  The  fact  that  •  railroad  company  has  al- 
ready appropriated  land  does  not  affect  the  validity 
of  proceedings  to  condemn  the  same  subsequently 
Ibstituted.— Corey  v.  Chicago,  B.  &  K.  O.  Ry.  Co., 
(Mo.)  18  8.  W.  8M. 

3.  Under  Const.  Tex.  1876,  art  1,  S  17,  provid- 
ing that  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation,  a  railroad 
oompany  cannot  convey  to  another  company  part  of 
the  interest  in  land  which  it  has  acquired  by  pur- 
chase of  a  right  of  way,  so  as  to  enable  the  latter 
oompany  to  build  and  operate  an  additional  road 
over  such  right  of  way,  without  the  consent  of  the 
owner  of  the  fee,  unless  by  condemnation  proceed- 
ings.—Port  Worth  &  R.  a.  Ry.  Ca  v.  Jennings, 
C^z.)18S.'W.870. 

8.  Where  such  a  sale  is  made,  the  owner  of  the 
fee  may  enjoin  the  second  company  from  building 
its  road  until  compensation  has  been  made  to  him. 
—Fort  Worth  &  B.  G.  By.  Co.  v.  Jennings,  (Tex.) 
18  a  W.  870. 

Procedure. 

4.  The  general  railroad  law  of  Missouri,  (1  Rev. 
St.  1856,  pp.  414-il7,  II  18,  14,  incorporated  into 
Gen.  St.  Mo.  1865,  pp.  861, 352,  K  1-8,)  making  pro- 
vision for  the  appropriation  of  lands  "by  any  road, 
railroad,  or  telegraph  corporation,  created  under 
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the  law*  of  thla  state, "  gives  to  a  nOroad  oom- 
pany created  by  special  charter  a  mode  of  proced- 
ure to  condemn  land  in  addition  to  that  given  by 
its  charter,  and  it  may  resort  either  to  the  pro- 
visions of  its  special  charter,  or  to  those  of  the  gen- 
eral law.— Corey  v.  Chicago,  B.  &  K.  0.  By.  Ca, 
(Mo.)  18  B.  W.  848. 

Notice. 

5.  TTnder  Gen.  St.  Mo.  1865,  p.  861,  |  9,  re- 
quiring lu  days'  notice  to  the  owner  of  the  time 
when  the  petition  will  be  heard,  it  is  sufBcient  if 
the  notice  be  given  10  days  before  the  hearing. 
The  law  does  not  require  it  to  be  given  before  the 
damages  are  assessed. — Corey  v.  Coioago,  B.  A  K.. 
C.  By.  Co.,  (Mo.)  18  8.  W.  84A. 

Fartiee. 

6.  A  railroad  company  which  has  begun  the 
construction  of  its  road  can  In  Its  own  name  insti- 
tute proceedings  to  condemn  land,  though  it  has 
sold  and  conveved  Its  rights.  Such  case  is  not 
within  Rev.  St.  Mo.  $  8M2,  requiring  actions  to  be 
brought  in  the  name  of  the  real  party  in  interest. 
— Corey  V.  Chicago,  B.  &  K.  a  Ry.  Co.,  (Mo.)  18 

Petition. 

7.  Gen.  St  Mo.  1865,  p.  851,  authorizes  the  com- 
pany to  apply  to  the  circuit  court  to  have  the  land 
condemned  when  "such  corporation  and  the  own- 
era  cannot  agree  upon  the  proper  compensation  to 
be  paid, "  and  where  the  petition  avers  the  failure 
to  agree  it  is  sufficient.  The  oompany  need  not 
sustain  the  averment  by  oral  proof;  nor  can  the 
owner,  after  proceedings  have  been  had,  and  the 
land  has  been  condemned,  deny  the  truth  of  suob 
aaserUon.- Corey  v.  Chicago,  B.  &  K.  C.  Ry.  Co., 
(Mo.)  18  8.  W.  846. 

8.  Under  Gen.  St.  Mo.  1866,  p.  851,  {1,  tequirlng 
the  petition  for  the  condemnation  of  lands  of  a  pri- 
vate person  by  a  railroad  company  to  set  forth  the 
general  directions  in  which  it  Is  desired  to  con- 
struct the  road  over  such  lands,  and  a  description 
of  the  real  estate  which  the  oompany  seeks  to  ac- 
quire, it  is  sufficient  if  it  sets  forth  the  particular 
tract  over  which  the  road  is  to  be  constructed, 
gives  the  general  direction  in  which  it  is  to  run, 
and  for  a  more  particular  description  refers  to  a 
map  filed  therewith.  Following  Railroad  Co.  v. 
Story,  10  S.  W.  203.- Corey  v.  Chicago,  B.  &  E.  (X 
Ry.  Co.,  (Mo.)  IS  S.  W.  846. 

Appeal. 

9.  Condemnation  proceedings,  under  Mill.  &  V. 
Code  Tenn.  S|  1549-1566,  being  begun  by  petition  by 
the  party  seeking  to  appropriate  land,  on  which  a 
jury  is  impaneleo,  and  the  trial  on  appeal  from  the 
▼eitlict  of  the  jury  being  de  novo,  the  petitioner, 
on  such  appeal,  has  the  right  to  open  and  close, 
though  the  right  to  condemnation  is  conceded, 
and  the  land-owner  appeals  only  on  the  question 
of  damages.- Alloway  v.  City  of  Nashville,  (Tenn.) 
18  S.  Wri28. 

Compensation. 

10.  The  right  to  damages  for  taking  land  under 
the  power  of  eminent  domain  belongs  to  the  owner 
of  the  land  at  the  time  it  is  taken,  and  does  not 
pass  to  his  grantee  by  quitclaim  deed  without  an 
express  convevanoe.— Smith  v.  Nashville  &  K.  R. 
Co.,  (Tenn.)  18  B.  W.  128. 

11.  The  construction  along  a  city  street,  to  a 
point  five  miles  in  the  country,  of  a  railroad  whose 
cars  are  propelled  by  a  dummy  steam-engine,  and 
whose  trains  .oarry  passengers  only,  and  stop  at 
all  street  crossings,  is  an  additional  servitude  up- 
on the  street,  for  which  the  owner  of  the  fee  Is  en- 
titled to  compensation.— East  £lnd  St.  Ry.  Co.  T. 
Doyle,  (Tenn.)  IS  S.  W.  986. 

12.  Under  Const.  Tenn.  art  1,  {  21,  which  for- 
bids the  taking  of  private  property  for  publie  nsa 
without  just  compensation,  the  fact  that  a  railroad 
is  constructed  along  a  city  street  under  a  charter 
from  the  state,  and  a  contract  'with  the  olty  and 
county,  does  not  deprive  the  owner  of  the  fee  of 
his  right  to  compensation  therefor.- Bast  End  8t> 
Ry.  Co.  V.  Doyle,  (Tenn.)  18  8.  W.  986. 

18.  Act  Ky.  April  13, 1888,  closing  an  alley  over 
which  abutting  owners  have  a  right  of  ivay,  is  in- 
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Tftua  in  that  it  does  not  pronde  for  compensating 
snch  owners,  or  obtainiDg  their  consent  to  tbe  va- 
,  cation.— Bannon  v.  Robmeiser,  (Ky.)  18  S.  W.  444. 
14.  Under  Gen.  St.  Mo.  186S,  p.  851,  in  regard 
to  tbe  duties  of  tbe  commissioners  appointed  to  as- 
sess damages, "  wbo,  after  having  viewed  the  land, 
shall  forthwith  return,  under  oath,  such  assess- 
ment of  damages  to  the  clerk  of  suoh  court, "  it  is 
not  required  that  they  be  sworn  before  entering 
upon  tneir  duties,  but  it  Is  sufficient  if  their  alBda- 
▼tt  be  attached  to  their  return. — Corey  ▼.  Chicago, 
B.&K.C.  Ky.  Ca,  (Mo.)  18  &  W.  846. 

Compensation — Measure  of  damages. 

16.  In  condemnation  proceedings  by  a  city  to 
obtain  a  reservoir  site,  it  is  proper  to  reject  evi- 
dence as  to  its  particular  value  as  a  reservoir  site, 
and  to  charge  that  the  jnry  cannot  single  out  and 
estimate  tbe  value  for  a  special  purpose,  they  be- 
ing instructed  to  consider  all  the  constituent  ele- 
ments that  make  up  the  market  value,  its  availa- 
bility, adaptability,  and  oapacity  for  different  uses 
and  purposes.  —  Allowi^  ▼.  City  of  ITashviUe, 
(Tenn.)  18  B.  W.  138. 

16.  In  assessing  incidental  damages  to  the  resl- 

fue  of  the  tract  not  condemned,  as  allowed  by  MilL 
t  V.  Code  Tenn.  |  1603,  it  is  to  be  assumed  that 
land  appropriated  for  a  reservoir  will  be  used  In  a 
akillf  vu  and  proper  manner,  though  reasonable  ap- 
prehension of  danger  from  inherent  defeoto  and 
unavoidable  accidents  may  be  considered. — ^Allo- 
way  V.  City  of  NashvUle,  (Tenn.)  18  a  W.  188. 

17.  Where,  after  proper  prooeedings  by  a  raU- 
road  company,  land  has  been  oondemned,  title 
thereto  passes  to  the  company ;  and  the  only  tneaa- 
nre  of  the  owners'  damages  is  the  amonnt  as- 
sessed by  the  commissioners.— Corey  v.  Chicago, 
B.  &  K.  C.  By.  Co.,  (Mo.)  18  S.  W.  840, 

Interest. 

18.  Though  the  Code  is  silent  as  to  interest  in 
condemnation  proceedings,  and  no  instructions  as 
to  it  were  given  or  refused,  the  court  should  add 
Interest  to  the  verdict,  on  motion  therefor;  dam- 
ages being  assessed  for  the  value  of  the  land  at 
tbe  time  it  was  taken.— Alloway  r.  City  of  Masb- 
TlUe,  (TennO  18  &  W.  123. 

Equalization. 

Of  taxes,  see  Taxation,  13. 

EQUITY. 

8e«,  also.  Creditors'  BUI;  Fraudulent  Cotmeif- 
aneet;  /Ti^imctton;  Jtrortga^e*;  ParOtUm; 
Partnenh^;  QuMiina  THtlt;  Becetoen;  Spe- 
etfle  Performance;  Triute. 

Jurisdiction. 

1.  A  court  of  equity  may  either  direct  a  re-ex- 
«ontlon  of  a  lost  instrument  affecting  the  title  to 
land,  or  make  a  declaratory  deoree  establishing 
the  existence  of  the  instrument.— Bohart  v.  Cham- 
berlain, (Ho.)  18  S.  W.  86. 

9.  Where  a  Judgment  in  partition  proceedings 
to  void  on  its  faoe,  there  Is  no  necessity  for  an 
«qnity  suit  to  set  it  aside:  there  is  an  adequate 
remedy  in  ejectment.— McClanahan  v.  West,  (Mo.) 
18  8.  W.  874, 

8.  Where  It  appears  that  a  warrant  illegally  is- 
«aed  bv  a  town  has  already  been  called  in  and  can- 
oaled.  It  is  within  the  powers  of  a  court  of  equity 
to  grant  affirmative  relief  by  an  order  restrain- 
ing the  future  reissue  of  snch  warrant. — ^Russell  v. 
Tate,  (Ark.)  18  S.  W.  180. 

4.  Defendant  presented  to  the  county  court,  for 
examination,  county  warrants  to  the  amount  of 
•86,000;  and,  the  court  having  ordered  the  cancel- 
lation of  onrtain  of  the  warrants,  defendant  ap- 
pealed to  the  eirouit  court  from  th«  order.  Tbe 
warrants  had  come  into  defendant's  hands  in  pay- 
ment of  taxes  collected  by  him  while  sheriff  of 
the  oonntgr.  He  had  never  rendered  any  account 
of  the  taxes  collected  by  him,  or  made  any  set- 
tlement with  the  county  court.  The  court  there- 
apon  adjusted  the  account,  and  found  a  balance 
due  the  ooun^  of  $118,000.    From  this  judgment 


defendant  also  appealed.  Defendant  was  insolv- 
ent, and  his  official  bond  was  lost.  Held,  that  an 
action  in  equity  would  lie  to  restrain  the  collec- 
tion and  reissue  of  a  warrant,  and  to  declare  such 
warrants  as  were  valid  a  set-off  against  tbe  bal- 
ance found  to  be  due  the  county  for  taxes  collected 
by  the  defendant.— Pride  v.  SUte,  (Ark.)  18  &  W. 
136. 

Beformation  of  contracts. 

6.  Where  a  man  purchases  land  with  the  inten- 
tion of  having  the  deed  made  to  himself  and  wife 
as  joint  grantees,  so  as  to  convey  an  estate  by  the 
entlretv,  and  so  instructs  the  conveyancer,  hot 
through  mistake  the  deed  is  made  to  the  wife  uone, 
a  court  of  equity  will,  after  the  wife's  death,  vest 
the  title  in  the  husband,  though  the  deed,  when 
made,  was  read  to  him,  and  he  thought  it  was  suf- 
ficient to  convoy  an  estate  by  tbe  entirety. — Corri- 
gan  T.  Tiemay,  (Mo.)  18  8.  W.  401. 

6.  Where  a  husband  and  wife  join  in  a  oonvey- 
ance  of  tbe  wife's  land,  but,  by  mistake  of  tiie  par- 
ties and  of  tbe  draughtsman,  the  deed  is  so  woraed 
as  to  purport  to  convey  only  a  dower  interest,  and 
the  deed  is  properly  executed  and  acknowledged,  a 
court  of  chancery  has  no  power  to  reform  the  deed 
to  make  it  convey  the  fee.— Bowden  t  Bland, 
(Ark.)  IS  S.  W.  430. 

7.  The  court  will  correct  an  error  In  the  da 
scrlption  contained  in  the  report  of  a  surveyor  ap- 
pointed to  locate  and  mark  a  line  dividing  a  ho^ 
of  land  in  partition  proceedings,  and  a  correspond- 
ing error  in  the  commissioner's  deeds  referring 
thereto,  where  it  appears  that  the  bidders  at  the 
sale,  and  the  transferee  of  one  of  them,  all  pur- 
chased with  reference  to  the  line  as  actually  locat- 
ed and  marked,  and  in  ignorance  of  the  errors  in 
describing  it.— Wilson  v.  Jasper,  (K;y.)  18  S.  W.  885. 

Besoission  and  cancellation  of  contracts. 

8.  A  deed  obtained  by  fraud  and  misrepresen- 
tation is  void,  ab  i7tUio,  and  will  be  canceled  on 
showing  in  equity.— Ci-abtrea  v.  Bradbury,  (Ark.) 
188.  W«3a. 

9.  In  an  action  for  the  rescission  of  a  contract 
for  tbe  sale  of  land,  whereby  tbe  plaintiff  agreed 
to  make  a  deed  to  defendant  as  soon  as  a  survey 
of  the  laud  was  made,  for  default  in  the  payment 
of  purchase  money,  where  the  petition  shows 
that  plaintlfl  has  not  executed  suoh  deed,  he  is  not 
entitled  to  a  rescission  without  aa  allowance  to  d^ 
fendant  of  the  excess  of  tbe  purchase  money  al- 
ready paid,  and  permanent  improvements  put  on 
tbe  land,  over  the  value  of  the  use  and  occupation 
of  tbe  land  while  be  was  inpossession  of  it.— 'Moore 
V.  Oiesecke.  (Tex.)  18  S.  W.  890. 

10.  FlaintUt  conveved  to  defendant  land  in  Tex- 
as in  consideration  of  the  conveyance  by  defend- 
ant to  him  of  land  in  Tennessee,  and  the  payment 
of  1300.  In  an  action  for  the  cancellation  of  plain- 
tiff's deed  to  defendant  on  the  ground  that  defend- 
ant had  misrepresented  the  value  of  the  land  in 
Tennessee  to  induce  him  to  make  the  exchange, 
defendant  answered,  alleging  that  plaintiff  had 
misrepresented  the  value  of  the  land  in  Texaa,  by 
which  defendant  was  misled.  Beld,  tliat  excep- 
tions to  such  aUenkUons  in  the  answer  were  prop- 
erly sustained.— Oliattoy  t.  Coleman,  (Tex.)  IS  B. 
W  860. 

11.  In  an  action  to  oanoel  a  deed,  and  recover 
land  obtained  bv  defendant  through  fraud,  defend- 
ant had  the  rignt  to  recover  for  Enable  improve- 
ments made  by  him  on  the  land. — Chaney  v.  Cole- 
man, (Tex.)  18  &  W.  85a 

18.  In  an  action  to  cancel  a  deed  on  the  ground 
that  the  land  received  in  exchange  was  not  of  tbe 
value  represented,  testimony  to  the  effect  that  the 
land  conveyed  by  defendant  had  prior  to  the  con- 
veyance been  offered  at  auction,  and  the  highest 
bid  therefor  was  so  low  that  no  sale  was  made,  was 
improperly  admitted ;  there  being  nothing  to  show 
that  there  were  more  than  two  or  three  persons 
present,  or  that  the  bid  was  made  in  good  faith.— 
Chaney  v.  Coleman,  (Tex.)  18  8.  W.  86a 

13.  In  an  action  to  oanoel  two  mortgages  it  ap- 
peared that  the  first  was  a  forgery  oj  plaintiff's 
son ;  that  plaintiff  gave  the  aeoond  to  secure  the 
forged  notes,  in  consideration  of  defendanVa  agree- 
ment not  to  oroseouta.    Held,  thai  the  first  would 
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be  canceled,  lut  that  as  to  the  second,  plaintiff  hav- 
ioi?  entered  into  the  illegal  contract,  and  not  haring 
withdrawn  from  it  until  his  son  was  prosecuted  by 
other  persons,  equity  would  not  interfere. — Shat- 
tuck  V.  Watson,  (Ark.)  IS  S.  W.  516. 

14.  In  an  action  by  minors  to  recover  land  sold 
under  a  power  of  attorney  given  by  them,  defend- 
ants answered  that  plaintiffs  obtained  title  through 
a  deed  of  gift  from  their  mother,  at  the  time  of  the 
execution  of  which  the  state  had  a  valid  judgment 
which  was  a  lien  on  the  land;  that  plaintiffs,  after 
the  execution  of  the  deed  to  them,  gave  a  power 
of  attorney  to  sell  the  land  to  satisfy  the  judgment ; 
and  that  their  said  attorney,  in  consideration  of 
tlOO,  and  the  balance  due  on  the  judgment,  con- 
veyed the  land  to  defendants,  who  on  account  of 
such  oonrevance  paid  off  the  judgment.  Held, 
that  the  defense  was  good,  since  plalntifls,  though 
they  may  not  hare  been  bound  by  their  power  of 
attorney,  and  the  deed  executed  thereunder,  could 
not  annul  it,  and  recover  the  land,  without  repay- 
ing to  defendants  the  amount  paid  by  them  in  dis- 
charging the  judgment— Folta  v.  Ferguson,  (Tez.) 
18B.V.  1087. 

15.  Where  a  railroad  company  has  built  its  road 
on  a  right  of  way  granted  to  it  in  reliance  on  its 
contract  to  erect  machine-shops  and  a  round-house 
in  a  certain  town,  and  to  build  its  road  to  a  certain 
point,  the  deed  for  the  right  of  way  will  not  be 
canceled,  though  the  company  has  failed  to  per- 
form its  contract,  since   the   parties   cannot  be 

S laced  in  statu  ouu.— Buckner  v.  f  aciflo  &  Q.  K. 
\f.  Co.,  (  Ark.)  13  a  W.  832. 

Pleading— BiU. 

16.  A  petition,  by  the  equitable  owners  of  swamp 
land,  seeking  to  cancel  deeds  thereof  to  defend- 
ants on  the  ground  of  fraud  and  want  of  consider- 
ation, alleged  that  defendants,  as  attorneys,  asso- 
ciated themselves  with  plaintiffs'  attorney  to  se- 
cure a  patent  for  the  land  from  the  county,  and 
obtained  the  deeds  on  the  express  understanding 
that,  if  saocessful,  they  would  pay  one-half  the 
notes  given  by  plaintiffs'  ancestor  to  the  county 
for  the  purchase  price,  and  tl,000  in  money,  and 
also  deed  back  to  plaintiffs'  attorney  one-half  of 
the  land  in  trust  for  plaintUtsj  that  defendant* 
thereafter  repudiated  the  agreement,  and,  by  col- 
lusion with  the  judges  of  the  county  oourt,  wrong- 
fully procured  an  order  recognizing  them  as  own- 
ers, and  that  they  then  went  into  possession  to  the 
ezolnsion  of  plamtiffs.  Held,  that  the  petition 
stated  a  cause  of  action,  though  it  failed  to  allege 
that  defendant*  intended  to  dciraud  plaintiffs  in 
the  first  instance,  when  the  deeds  were  executed. 
— Sayer  v.  Devore,  (Mo.)  13  a  W.  801. 

MultU'arlotisiieBB. 

17.  Plaintiff  *ued  for  the  title  and  possession  of 
two  tracts  of  land.  His  petition  alleged  that  he 
was  sole  owner  of  one  tract,  and  joint  owner  with 
one  of  the  defendants  of  the  other,  and  prayed  for 
the  possession  of  both  tracts,  and  partition  of  the 
latter  one.    His  co-owner  answered,  joining  in  the 

Srayer  and  allegations  of  the  petition.  Another 
efendant— who  was  in  possession  of  both  tracts, 
claiming  title— pleaded  not  guilty ;  and  the  rest  of 
the  defendants  disclaimed.  Held,  that  the  petition 
was  not  multifarious;  the  issues  being  the  same  as 
to  both  tracts.-^ Yellow  Fine  Lumber  Co.  v.  Car- 
roU,  (Tex.)  IS  a  W.  261. 

Fraotioe. 

18.  Where  defendants'  grantor  alleged  that  a 
trust-deed  from  plaintiff's  grantor  was  contrived 
and  made  to  defraud  creditors,  a  finding  to  that  ef- 
fect, and  a  judgment  declaring  the  deed  null  and 
void,  confirmed  the  title  of  defendants'  grantor 
as  a  purchaser  at  an  execution  sale,  against  plain- 
tiff's grantor  made  after  the  trust  deed  was  exe- 
cuted, without  any  decree  to  that  effect. — Macklin 
▼.  Allenberg,  (Mo.)  13  8.  W.  850. 

19.  Mere  informalities  or  defective  modes  of 
statement  in  a  petition  are  waived  where  no  de- 
murrer, or  motion  of  any  sort,  is  interposed,  and, 
after  answer,  the  introduction  of  any  evidence  is 
objected  to  on  the  ground  that  the  petition  fails  to 
state  a  cause  of  acUon.— Sayer  v.  Devore,  (Mo.)  IS 
a  W.SOL 


20.  In  equity  cases,  the  supreme  court  Is  not 
concluded  by  the  chancellor's  findings  of  fact ;  and 
remarks  in  former  cases  that  the  supreme  court 
will  defer  somewhat  to  his  findings,  where  the 
witnesses  testify  orally,  apply  only  where  the  tes- 
timony is  conflicting  or  evenly  balanced,  and  the 
finding  of  the  chancellor  appears  to  be  correoU— 
Beune  v.  Bohnecko,  (Mo.)  13  8.  W.  82. 

21.  TTnder  the  Civil  Code  of  Kentucky,  a  suit 
brought  in  equity,  which  should  have  been  brought 
at  law,  will  not  be  dismissed,  but  the  court  may,  on 
motion  of  plaintiff  or  defendant,  or  on  it*  own  mo- 
tion,  transfer  it  to  the  proper  docket  or  court; 
and  If  neither  party  moves  to  transfer  It,  and  it  1* 
not  transferred  on  the  court's  own  motion,  it  is  the 
duty  of  the  court  to  render  judgment  according  to 
the  rights  of  the  parties.—  Kentuokv  MutnWl  Se- 
curity Fund  Co.  V.  Turner,  (Ky.)  18  S.  W.  104. 

Decree. 

2S.  The  final  decree  fixing  a  title  to  land  In 
defendants'  grantor  was  rendered  in  October,  ISTO, 
and  he  obtained  a  writ  of  possession  thereunder. 
In  March,  1879,  he  executed  a  deed  of  trust,  un- 
der which  defendants  aoouired  title.  In  a  year 
thereafter,  laoklng  a  few  days,  plalntUTs  grantor 
sued  out  a  writ  of  error,  under  which  .the  decree 
first  mentioned  was  reversed.  Held,  that  wlille  tho 
reversal  of  the  decree  entitled  the  plaintiff'*  gran- 
tor to  restitution,  as  against  defendants'  grantor, 
it  did  not  affect  the  rights  of  an  innocent  thira 
person  claiming  under  blm:  the  writ  of  error  be- 
ing a  new  action.— Macklin  v.  Allenberg,  (Mo.)  18 
aw.  850. 

28.  Defendants'  grantor  had  purchased  the  land 
In  dispute  at  an  execution  sale  against  plaintiff's 
grantor.  Prior  to  such  sale  plaintiff's  grantor  had 
executed  a  trust-deed,  conveying  the  property  for 
the  use  and  benefit  of  his  wife.  Defendants'  gran- 
tor sued  in  equity  to  set  aside  the  trust-deed,  and 
obtained  a  decree  declaring  the  deed  null  and  void, 
and  vesting  all  the  right,  title,  and  interest  in  t^« 
property  in  himself.  Held,  that  under  Rev.  St. 
Mo.  1879,  i  3692,  providing  that,  in  all  cases  where 
judgment  is  given  for  the  conveyance  of  real  es- 
tate, the  oourt  may  by  such  judgment  pass  the  title 
of  such  property  without  any  act  to  be  done  on  the 
part  of  the  defendant,  suoh  decree  passed  the  title 
to  the  property  to  defendants'  grantor.— Macklin 
V.  Allenberg,  (Mo.)  13  S.  W.  850. 

24.  In  an  action  by  the  equitable  owners  of 
swamp  land  to  cancel  deeds  thereof  to  defendant*, 
it  was  alleged  that  defendants,  as  attorneys,  asso- 
ciated themselves  with  plaintiff's  attorney  to  ae- 
cure  a  patent  for  the  land  from  the  county  court. 
Plaintiffs'  attorney  testified  that  the  deeds  did  not 
contain  defendants'  name*  when  they  were  exe- 
cuted by  plaintiffs,  but  that  they  were  given  him 
to  fill  out  and  deliver  to  whomsoever  should  geH 
the  land;  that  he  (plaintiffs'  attorney)  did  notpr^ 
tend  to  own  it,  and  that  no  consideration  was  ever 
paid  to  plaintiffs,  that,  having  failed  to  obtain  k 
patent  from  the  court,  he  was  Induced  to  execute 
the  deeds  by  one  of  defendants,  who  represented 
that  he  oould  procure  the  patent  by  reason  of  hi* 
relationship  to  the  presiding  judge.  Plaintiff** 
evidence  showed  that  they  had  intrusted  the  mat- 
ter entirely  to  their  attorney.  The  evidence  as  to 
the  credibility  of  the  latter  was  oonfllotlng,  but 
his  testimony,  which  was  occasionally  Inconsist- 
ent, was  corroborated,  as  were  also  the  allegation* 
of  the  petition,  by  defendants'  first  petition  for  the 
patent,  which  was  irreconcilable  with  their  an- 
swer. Subsequently  defendants  filed  another  pe- 
tition in  their  own  right,  not  recognizing  the  in- 
terest of  plaintiffs'  attorney,  and  obtained  an  order 
recognizing  them  as  owners.  Meanwhile,  and  on 
the  day  the  present  suit  was  commenced,  one  of 
defendants  anxiously  sought  to  transfer  the  land, 
and,  on  failing  therein,  remarked  that.  If  he  could 
have  gotten  it  out  of  his  hands  before  commence- 
ment of  the  suit,  he  would  have  made  |5,000.  Th» 
other  defendant,  on  two  occasions,  declared  that 
he  intended  to  and  had  robbed  plaintiffs'  attomej 
of  his  Interest.  Defendants'  answer  and  testimo- 
ny showed  that  their  undertaking  was  not  to  get  a 
patent,  but  to  obtain  the  recognition  of  a  claim 
which  the  court  seemed  to  have  sufliolently  reo- 
ognized  by  accepting  the  purchase-money  note*  vt 
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plaintiffs'  ancestor.  Held,  that  a  flttdlng  for  plal<i- 
tifls  would  not  be  disturbed  on  appeaL — Bayer  y, 
Devore,  (Mo.)  18  a  W.  aoi. 

ESTATES. 

Bee,  also,  Cvrtesy;  Dower;  Easements;  Home- 
stead; Tenancy  in  Common  and  Joint  Tenan- 
cy. 

Devised,  see  WUls,  25-83. 

Life-tenant  —  Purchase  of  outstanding 
claim. 

1.  Testator  left  aU  his  property  to  his  wife  for 
lite,  remainder  to  his  children.  There  was  an  ad- 
verse claim  to  part  of  the  land  in  testator's  posses- 
sion, on  which  his  dwelling  was  located,  which 
after  his  death  his  wife  compromised,  taking  a  deed 
in  her  own  name,  and  paying  for  it  with  money 
obtained  from  her  father's  estate,  though  she  liad 
money  left  by  testator.  Plaintiff,  one  of  thechil- 
di«n,  after  selling  and  conveying  all  her  Interest 
In  the  land  and  personalty  left  by  her  father, 
brought  action  for  the  land  deeded  to  her  mother, 
elaiming  It  under  a  deed  from  ber.  Held,  that  the 
mother  did  not  obtain  title  against  the  estate,  and 
that  plaintiff's  conveyance  had  passed  all  her  in- 
terest in  the  land.— Soott  v.  Proctor,  (Ky.)  18  B. 
■W.790. 

Bights  of  remainder-man. 

2.  Where  defendant  had  an  estate  by  curtesy 
in  certain  lands  devised,  and  the  fee  of  a  part  of 
such  lands  in  another  state  was  mortgaged  by  him 
to  third  parties  to  secure  a  debt,  it  was  proper  for 
the  court  of  chancery,  at  the  instance  of  the  re- 
mainder-men, to  put  defendant's  curtesy  right,  in 
that  part  of  the  lands  in  this  state,  in  the  hands  of 
a  receiver,  for  the  purpose  of  paying  the  indebted- 
ness on  the  lands  so  mortgaged.— Webb  v.  Trustees 
of  nrstColoredBaptistChurch,  (Ky.)  18 13.  W.  863. 

ESTOPPEL. 

Be»  ad^vdioata,  see  Judgment,  6-31. 

By  deed. 

1.  In  an  action  against  the  sheriff  by  persons 
claiming  under  defendants  in  execution,  for  the 

Srooeeds  of  the  property  sold  in  excess  of  the 
ebt,  where  it  is  shown  that  plaintiffs'  agent 
bought  the  property  tor  them,  and  gave  the  sheriff 
a  receipt  for  such  excess,  and  received  a  deed  to 
plaintiits,  they  cannot  recover. —  State  v.  Finn, 
(Mo.)  18  8.  W.  713. 

3.  A  mortgagor's  wife,  who  joined  in  the  ex- 
ecution of  the  mortgage,  which  covered  the  home- 
stead, cannot  complain  that  it  was  given  for  future 
advancements,  where  these  are  lesd  than  the  sum 
to  secure  which  the  mortgage  purports  to  be  given. 
— Louisville  Banking  Co.  v.  Leonard,  (Ky.)  13  B. 
W.631. 

By  record. 

8.  A  recital  in  an  agreed  statement  of  facts,  in 
ejectment,  that  plaintiff's  grantor  "died  in  1871  in- 
testate, and  her  husband  in  lS6i  intestate, "  is  not 
such  a  precise  affirmation  that  plaintiff's  grantor 
was  a  feme  covert  at  the  time  of  her  huslmnd's 
death  as  to  estop  defendants,  in  a  subsequent  parti- 
tion proceeding  of  the  same  land,  from  showing 
that  she  had  been  divorced  in  1860,  before  she  ex- 
ecuted a  deed  of  trust  of  the  land  to  defendants. 
—Sutton  v.  Dameron,  (Mo.)  18  S.  W.  497. 

4.  A  decree  of  another  state  found  that  an  ex- 
change of  land  owned  by  complainant  in  that  state 
for  land  of  defendant  in  Texas  was  obtained  by 
fraud,  and  directed  reconveyances.  Held,  that 
complainant  was  not  estopped  from  claiming  the 
land  in  Texas  where  it  appeared  that  he  never 
complied  with  the  terms  of  the  decree,  that  he 
afterwards  assumed  to  own  the  land  by  conveying 
it,  and  it  did  not  appear  that  he  ever  claimed  the 
land  which  heexchaniged.— Fryer  v.  Meyers,  (Tex.  i 
18  8.  W.  1025. 

5.  Testimony  by  a  witness  that  he  became 
book-keeper  for  a  corporation  at  a  time  when  It 
had  no  minute-book;  that  be  wrote  up,  in  a  cer- 


tain book,  minutes  of  meetings  of  directors,  pnr- 
porting  to  have  been  held  in  previous  years,  nom 
memoranda  and  dictation  furnished  by  the  presi- 
dent, and  that  he  did  not  know  of  such  meetings, 
though  he  would  have  known  of  them  if  they  were 
held,  and  was  satisfied  that  they  were  not  held, — is 
not  admissible  to  rebut,  when  offered  by  tbe  cor- 
poration, evidence  from  the  book,  which  is  identi- 
fied by  the  corporation's  secretary  as  the  only  book 
in  which  records  of  the  directors'  meetings  are 
kept,  of  what  purports  to  be  a  record  of  a  certain 
meeting  of  the  directors.  —  Mcllheany  v.  Binz, 
(Tex.)  18  8.  W.  6S5. 

In  pals. 

6.  Where  land  in  which  a  minor  has  an  inter- 
est has  been  exchanged  by  his  co-tenant  for  other 
land,  and  he,  after  reaching  majority,  and  with  a 
full  Knowledge  of  the  facts,  demands  and  receives 
part  of  such  other  land,  he  cannot  claim  an  intei^ 
est  in  the  land  given  in  exchange. — ^Manney  v.  Al- 
lep,  (Tex.)  18  8.  W.  989. 

7.  Where  bonds  belonging  to  a  married  woman 
are  received  and  sold  by  her  nusband  as  her  trus- 
tee, and  the  money  is  loaned  to  a  firm  of  which 
tbe  husband  is  a  member,  the  note  being  made 
payable  to  the  husband  as  trustee  for  his  wife,  the 
firm  is  estopped  to  deny  the  trust. — Martin  Brown 
Co.  V.  PerriU,  (Tex.)  18  S.  W.  975. 

8.  Where  a  contract  for  publishing  a  book  fixes 
Its  cost  at  tl.89  per  page,  each  page  to  contain  43 
lines,  consent  by  tbe  author  to  a  change  of  39  lines 
to  the  page,  after  being  informed  by  the  publishers 
that  it  would  not  increase  the  cost,  does  not  estop 
him  from  resisting  an  increased  demand  by  the 

Sublishers  on  account  of  the  change.  —  Weed  v. 
Iyer,  (Ark.)  18  8.  W.  598. 

9.  The  fact  that  personalty  belonging  to  the 
estate  of  a  decedent  is  divided  between  the  heirs 
in  accordance  with  a  mistaken  construction  of  an 
agreement  between  the  heirs  for  a  division  of  the 
estate,  does  not  estop  an  heir  to  claim  that  she 
is  not  bound  to  divide  the  realty.— Pegues  v.  Ha- 
den,  (Tex.)  18  S.  W.  171. 

By  declarations  and  conduct. 

10.  Where  one  has  taken  the  proceeds  of  a  par- 
tition sale,  and  receipted  therefor,  with  knowledge 
of  the  source  of  the  proceeds,  she  cannot  repudiate 
the  transaction,  though  the  partition  proceedings 
were  void  for  irregulviUes.— McClanahan  v.  West, 
(Mo.)  18  8.  W.  674.- 

11.  An  attachment  was  levied  on  luml>er  which 
bad  been  loaded  by  defendant  and  consigned  to  the 
H.  L.  Co.  under  a  contract.  After  the  levy  was 
made,  the  agent  of  the  H.  L.  Co.  told  plaintiff's 
agent  that  the  company  did  not  claim  tbe  lumber, 
and  would  settle  for  it  If  plaintiff  would  be  respon- 
sible to  defendant.  'The  H.  L.  Co.  on  the  next  day 
gave  bond  and  retained  the  lumber,  of  which 
plaintiff  was  notified.  The  levy  was  not  released 
in  consequence  of  this  statement,  nor  didplaintiff 
in  any  way  act  upon  it.  Held,  that  the  H.  L.  Co. 
was  not  estopped  by  the  declaration  of  its  agent  to 
claim  the  lumber. — Hope  Lumber  Co.  v.  Foster  & 
Logan  Hardware  Co.,  (Ark.)  18  &  W.  731. 

13.  Oral  promises  of  a  person  in  interest,  who  is 
not  joined  as  a  party  to  a  suit  for  land,  that,  if  he 
is  not  80  joined,  he  will  hold  himself  bound  b.v  the 
judgment,  as  if  he  had  been  made  a  party,  cannot 
estop  him  to  afterwards  set  up  that  he  was  not  a 
party,  and  that  the  judgment  did  not  irind  him, 
where  it  appears  that,  if  lie  had  lieen  made  a  par- 
ty, he  had  a  good  defense,  since  in  such  case  fail- 
ure to  make  him  a  party  did  not  prejudice  the  par- 
ty relying  on  his  promises.— Masteraon  v.  Little, 
(Tex.)  18  8.  W.  164. 

Silence  and  acquiescence. 

13.  In  an  action  to  recover  certain  real  estate.  It 
appeared  that  tbe  land  had  been  sold  under  a  mort- 
gage executed  by  plaintiff,  and  purcht»ed  by  the 
mortgagee,  who  conveyed  to  one  H.,  with  a  stipu- 
lation tti|kt  H.  should  reconvey  to  the  plaintiff  on 
the  payment  of  a  certain  sum.  Afterwards  def end- 
antentered  upon  the  land  as  agent  for  plaintiff,  and 
plaintiff  having  failed  to  m&e  the  payment  re- 
quired, H.  sold  the  land  to  defendant.  Plaintiff 
consented  to  the  sale,  and  knew  defendant  had 
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taken  posaesBion  and  made  improvements,  and  ac- 
cuiesced  therein  for  a  nnmber  of  years.  Held, 
tiiat  he  oould  not  now  attack  defendant's  posses- 
sioa  on  the  ground  that  he  held  as  ascent  merely. — 
Bowen  V.  Stone,  (Ky.)  18  8.  W.  861. 

14.  Where  one  owning  an  undivided  Interest  in 
land  purchased  the  dower  interest,  andwasaparty 
to  a  suit  in  which  "  his  undivided  Interest  in  the 
dower"  was  sold,  it  being  Included  in  the  decree 
by  an  amendment,  and  received  pay  therefor^  with- 
out taking  any  steps  to  correct  the  decree,  it  will 
be  presumed,  after  the  lapse  of  80  years,  that  he 
consented  to  the  amendment,  and  he  cannot  Ques- 
tion the  purchaser's  title. — Gill  v.  Buckner,  (Ky.) 
13  8.  W.  908. 

15.  P.,  as  agent  for  H.,  sold  certain  land  to  C, 
taking  notes  therefor.  By  mistake  an  unpaid  note 
was  delivered  by  P.  to  C,  and  P.,  believing  all  the 
notes  were  paid,  delivered  the  deed  for  the  lands. 
Upon  the  discovery  of  the  mistake,  P.  agreed  with 
H.  that  he  would  be  responsible  for  the  unpaid 

Surchase  money,  if  it  could  not  be  recovered  from 
': ;  and  H.  took  no  steps  to  have  the  deed  canceled, 
but  acquiesced  in  the  arrangement.  Held,  that 
one  (daiming  under  H.  was  estopped  from  claiming 
that  no  title  passed  under  the  deed,  it  being  deliv- 
^ved  by  mistake.— Crossland  v.  Powers,  (Ark.)  18 
aw.  783. 

18.  Where  a  father  in  embarrassed  olrcum- 
etances  buys  land,  and  takes  a  deed  in  the  name  of 
his  son,  with  the  understanding  that  the  latter 
should  hold  the  title  for  his  benefit,  and  on  the 
faith  of  such  understanding  builds  on  the  land, 

Elats  it,  and  sells  many  of  the  lots,  the  widow  and 
eira  of  the  son,  after  as  years  of  non-claim,  are 
estopped  to  assert  title  to  the  land  as  against  the 
father's  grantees,  though  they  have  made  no  im- 
provements on  the  land,  and  though  the  deed  to 
the  son  was  duly  recorded.— Olden  v.  Hendriok, 
<Ho.)  18  a  W.  881. 

Pleading. 

17.  A  father  bought  land  and  had  the  title  con- 
veyed to  his  son.  The  father  afterwards  conveyed 
part  of  the  land,  the  widow  and  heirs  of  the  son 
making  no  claim  to  the  land  for  86  years.  The 
father's  grantees,  on  their  own  motion  and  with- 
out objection,  were  made  parties  to  an  action  of 
partition  between  the  widow  and  children  of  the 
son,  and  by  their  answer  set  up  these  facts,  and 
averred  that  by  reason  thereof  the  widow  and  chil- 
dren were  estopped.  No  objection  was  taken  by 
way  of  demurrer,  or  motion  to  make  more  definite 
and  certain.  Held,  after  judgment,  to  sufficiently 
plead  the  estoppel. — Olden  v.Hendrlck,(Ho.)  18  8. 
W.881. 

EVIDENCE. 

See,  also,  DepoaitUm;  WUneit. 
Admissibility,  see  MdHotmu  ProteeuHon,  6-18; 
3Ve«wi8»  to  Try  Titie,  9-87;  Tro»er  ona  Con- 
verglon,  1. 
Burden  of  proof  of  contributory  negligence,  see 

Negliqence,  6. 
Conclusions,  see  Breach  of  Marriage  PromUe,  2. 
KxpectatiOD  of  life,  see  Death  by  Wronafiil  A.ct, 

8.9. 
In  actions  on  ball-bonds,  see  BniL  18, 18. 

contracts,  see  Contracts,  7. 

insurance  policies,  see  Insurance,  25-38. 

— —  note,  see  Negotiable  lyistrumenta,  8,  9. 
criminal  cases,  see  .Abduction,  8 ;  AagauU  and 
Battery,  3,  8;  Burglary,  5-S;  Criminal  Law, 
29-45 ;  IHsorderly  Hmise,  3-5 ;  Embezzlement; 
Forgery;  Gaming,  7-9;  Homicide,  SH-it;  In- 
cest, 2,  8;  Larceny,  12-27;  MalicUrus  Mis- 
chief; Perjury,  S-5;  Prostitution;  Receiving 
Stolen  Goods,  1-3 ;  Robbery,  3-4 ;  Seduction,  1. 
election  contest,  see  E tectums  and  Voters,  8. 
will  contest,  see  Wills,  18-20. 
Objections  to,  see  Trtal,  0. 
Of  master's  negligence,  see  Master  arul  Servant, 

22-2.1. 
testamentary  capacity,  see  Wills,  5-7. 
Pleading  and  proof,  variance,  see  Pleading,  12-14. 
Presumption  as  to  possession,  see  Adverse  Pos 
session,  B. 


Reception,  see  Criminal  Law,  17, 18;  Trial,  3-5. 
Review  of  weight  and  sufficiency,  see  AppaU,  87- 
48. 

Judicial  notice. 

1.  The  situation  of  a  city  with  reference  to  the 
boundary  lines  of  the  county  in  which  it  is  situated 
is  a  matter  of  public  notoriety,  of  which  the  courts 
will  take  judicial  notice.  —  Forehand  v.  State, 
(Ark.)  13  S.  W.  728. 

Best  and  secondary. 

2.  Parol  evidence  of  the  contents  of  a  letter, 
which  is  not  produced  or  accounted  for,  is  not  ad- 
missible.—Mugge  V.  Adams,  (Tez.)  18  &  W.  830. 

8.  Tho  fact  that  an  officer  has  made  return  to 
a  writ  of  attachment  showing  his  action  in  the 
premises  does  not  prevent  him  from  testifying.  In 
an  action  brought  by  one  not  a  party  to  the  writ, 
as  to  his  seizure  and  disposition  of  the  goods  levied 
on.— Perry  v.  Stephens,  (Tex.)  18  B.  W.  984. 

4.  Secondary  evidence  of  the  contents  of  a  let- 
ter addressed  to  plaintiff  is  admissible  on  testi- 
mony of  his  daughter  that  she  took  charge  of  it 
when  received;  that  she  was  in  charge  of  the 
house,  and  did  all  the  business  in  caring  for  her 
parents,  who  were  very  old;  that  she  had  searched 
the  house  for  the  letter  before  coming  to  the  trial, 
and  could  not  find  it;  and  that  she  supposes  it 
was  among  some  letters  she  destroyed  some  time 
ago,  there  being  nothing  to  show  that  It  was  will- 
fully destroyed.— Henry  v.  Diviney,  (Mo.)  18  B.  W. 
1(67. 

5.  An  affidavit  by  plaintifTs  attorney  that  an 
original  recorded  deed  is  lost,  and  that  plaintiff 
has  made  diligent  search  without  being  able  to 
find  it,  is  sufficient  to  authorize  the  introduction  in 
evidence  of  a  certified  copy  of  the  deed.— Foot  v. 
BiUiman,  (Tez.)  13  8.  W.  1088. 

6.  A  decree  of  partition,  made  on  the  report  of 
commissioners  based  on  the  consent  of  the  parties 
when  no  want  of  jurisdiction  in  the  court  to  make 
partition  is  shown,  is  admissible  in  evidence  with- 
out introducing  the  written  agreement  between  the 
parties  showing  such  consent,  or  the  report  of  tha 
commission.- Warren  t.  Fredericks,  (Tex.)  18  S. 
W.643. 

7.  Under  Rev.  St  Tex.  art.  686,  which  requires 
corporations  to  keep  a  record  of  all  business  trans- 
actions, and  article  601,  which  makes  such  records, 
or  copies  thereof,  authenticated  by  the  signatures 
of  the  president  and  secretary  under  the  seal  of 
the  corporation,  competent  evidence  in  any  action 
or  proceeding  to  which  such  corporation  may  be  a 
party,  the  best  evidence  of  an  assessment  made 
by  a  board  of  directors  is  the  record  of  the  order 
of  the  board,  which  must  be  produced  in  an  action 
by  the  corporation  to  collect  tne  assessment,  unless 
some  sufficient  reason  is  shown  why  it  cannot  ho 
produced.— Quadalnpe  ft  Ban  Antonio  Rivers  Stock 
Ass'n  V.  West,  (Tex.)  18  B.  W.  807. 

8.  Under  Rev.  St.  Tex.  art.  2868,  providing  that 
certified  copies  of  the  records  of  all  public  officers 
shall  be  admissible  as  evidence  in  all  cases  where 
the  records  themselves  would  be  admissible,  a 
certified  copy  of  title  from  the  general  land-office 
is  admissible,  though  the  original  is  not  produced 
or  accounted  for.— Van  Sickle  v.  Catlett,  (Tez.)  18 
8.  W.  81. 

.  9.  Rev.  St.  Tex.  art.  2256,  provides  that  certified 
copies  of  conveyances  which  were  filed  in  the  of- 
fice of  any  alcalde  or  judge  in  Texas  prior  to  the 
first  Monday  in  February,  1887,  shall  be  admissible 
in  evidence,  and  have  the  same  force  and  effect 
as  the  originals.  Held,  that  a  copy  of  an  act 
of  sale,  dated  September  5, 1885,  certified  by  the 
clerk  of  the  county  of  which  the  original  was  an 
archive,  is  admissible,  though  the  original  was  not 
produced,  nor  its  execution  proved.— Van  Sickle  v. 
Catlett,  (Tex.)  18  8.  W.  31. 

10.  Evidence  of  a  rule  of  defendant  which  was 
printed  on  its  applications  for  employment,  and 
was  required  to  be  signed  by  every  applicant  who 
obtained  a  position,  and  was  supposed  to  be  known 
to  him,  is  inadmissible,  in  an  action  for  the  death 
of  an  employe,  in  the  absence  of  an  offer  to  pro- 
duce the  writing  itself,  or  to  account  for  its  ab- 
sence, or  to  show  that  decedent  had  signed  it,  or 
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that  he  knew  of  the  existence  of  the  writing  or 
rule.— Ifissonrl  Paa  By.  Ca  ▼.  Lamotbe,  (TexO  IS 
&W.194. 

Hearsay. 

11.  In  an  aoUon  on  •  due-bill,  eridence  of  an 
•dmlsaion  by  one  not  shown  to  be  an  agent  of  de- 
fendant, that  he  had  told  plaintiff  before  purchas- 
ing the  due-bill  that  it  was  all  right,  is  incompe- 
tent.—Noel  V.  Donman,  (Tex.)  18  8.  W.  818. 

Declarations  and  admissions. 

12.  An  entry  against  interest  made  by  one  who 
is  not  connected  with  the  litigation,  is  admissible 
in  evidence  when  it  is  offered  after  his  death,  if  be 
could  have  been  examined  as  to  It  In  his  life- time. 
— Heidenheimer  v.  Johnston.  (Tex.)  13  8.  W.  46. 

18.  Declarations  of  plalntilTa  agent,  made  to  a 
third  party  when  defendant  was  not  present,  are  in- 
admissible in  evidence  against  defendant. — Shiner 
T.  Abble,  (Tex.)  18  S.  W.  618. 

14.  A  prisoner  released  upon  a  bail-bond  made 
by  his  brother  absconded,    it  appeared  that  after 

Sis  arrest  certain  lands  were  conveyed  by  his  fa- 
ler  to  the  ball  for  an  expressed  consideration 
of  (3,000,  and  after  his  release  were  reconveyed  for 
the  same  expressed  consideration.  The  bondsman 
would  have  been  unable  to  qualify  exoept  as  own- 
er of  such  lands.  Held  that,  in  a  suit  to  set  aside 
the  reconveyance  to  satisfy  a  judgment  on  the 
bond,  the  bondsman  not  being  a  witness,  it  was 
proper,  in  the  absence  of  proof  ttiat^he  was  a  party 
to  the  alleged  conspiracy,  to  exclude  evidence  as 
to  his  declarations  in  his  father's  absence,  that 
the  conveyance  was  made  to  him  to  enable  him 
to  go  on  the  bond;  that  afterwards  a  recon- 
veyance was  executed,  and  was  to  be  delivered 
U  the  accused  appeared  for  trial,  otherwise  not; 
but  that  the  father  obtained  the  deed  under  the 
pretense  of  having  the  land  listed  for  taxation, 
and,  without  the  bondsman's  knowledge  or  con- 
tent, had  it  recorded.  —  Commonwealth  t.  Cre- 
means;  (Ky.)  13  S.  W.  881. 

Opinion  evidenoe. 

15.  In  an  action  for  injuries  caused  by  a  defect- 
ive bridge,  a  non-expert  witness  cannot  testify  that, 
judging  from  its  appearance  and  his  inspection  of 
the  bridge,  he  should  think  it  needed  repairs. — 
Baldridge  &  Courtney  Bridge  Co.  v.  Cartrett, 
(Tex.)  18  S.  W.  8. 

16.  Evidence  of  a  witness  who  testifies:  "I  don't 
know  anything  about  a  bridge  of  that  kind.  It 
seemed  to  t>e  good,  except  the  sidings,  which  were 
shabby,  "—is  not  admissible.— Baldridge  &  Court- 
ney Bridge  Co.  v.  Cartrett,  (Tex.)  18  8.  W.  8. 

— —  Expert  testimony. 

17.  An  hypothetical  question  to  an  expert  as  to 
the  number  of  persons  who  should  be  pat  in  charcre 
of  a  water  train  where  there  were  four  regular 
trains,  each  day,  passing  over  the  road,  is  properlv 
allowed,  though  It  appears  that  only  two  of  the 
trains  would  be  met  by  the  water  train,  as  the  op- 
posite party  can  embody  that  fact,  if  material,  in  a 
onestion  put  on  cross-examination.— Gulf,  C.  Sc  B. 
r.  Ry.  Co.  T.  Compton,  (Tex.)  18  S.  W.  667. 

18.  Expert  evidence,  by  one  who  has  been  a  sailor 
Bearly  all  his  life,  and  who  is  acquainted  with  a 
certain  locality,  as  to  the  size  of  the  waves  that 
would  be  caused  in  such  locality  by  a  wind  blow- 
ing 60  miles  an  hour,  is  admissible,  though  other 
rrsons  actually  saw  the  waves.— Smith  v.  Babine 
K.  T.  Ry.  Co.,  (Tex.)  18  S.  W.  166. 

Doonments. 

19.  The  bank  pass-book  of  a  state  treasurer, 
which,  according  to  the  proof,  was  regularly  and 
•ccurately  kept  oy  him  In  connection  with  the  dis- 
charge of  his  duties,  was  competent  to  go  to  the 
jury  as  a  part  of  his  official  transactions,  in  a  suit 
against  his  sureties  for  a  defalcation. — Common- 
wealth V.  Tate,  (Ky.)  18  S.  W.  118. 

30.  A  lease  of  San  Jacinto  donation  lands, though 
▼old,  and  the  mesne  conveyances  based  on  It,  may 
be  introduced  In  evidence  to  show  the  right  of 
those  claiming  under  them  to  have  the  purchase 
money  refunded,  though  the  mesne  conveyances 
attempt  to  convey  an  absolute  title. — Williams  v. 
■WUson,  (Tex.)  18  S.  W.  69. 


21.  A  photographic  oopy  of  the  field-notes  of  a 
survey  is  admissible  as  bearing  on  the  question 
whether  a  certain  line  was  actually  measured.— 
Ayers  v.  Harris,  (Tex.)  18  S.  W.  768. 

28.  Though  Rev.  St.  Tex.  art.  4389,  required  that 
decrees  of  probate  courts,  when  offered  as  evidence 
or  title,  must  have  been  recorded  in  the  county 
where  the  land  lies,  such  decrees,  showing  distn- 
bution  of  land  among  heirs  of  one  thnnigh  whom 
title  is  claimed,  are  admissible  to  show  acts  of 
ownership,  though  not  so  recorded.— Bodriiruez  v. 
Hayes,  (Tex.)  18  S.  W.  296. 

23.  The  admission  in  evidence  of  a  deed  through 
which  defendant  deraigns  title  Is  not  objection- 
able on  the  ground  that  it  does  not  come  from 
the  proper  custody,  where  it  appears  that  the  deed 
is  over  80  yeans  old,  and  that,  on  search  suggested 
by  the  recitals  in  a  power  of  attorney,  found 
among  the  grantee's  papers,  executed  by  the  gran- 
tor, authorizing  certain  persons  to  make  a  valid 
conveyance  if  the  deed  should  prove  defnctive.  it 
was  found  by  the  attorney  of  the  grantee's  heirs 
among  papers  labeled  in  the  grantee's  name,  in 
the  county  clerk's  office,  which  was  the  repository 
of  coloniELl  grants,  and  that  since  then  it  has  been 
in  the  custody  of  such  attorney  and  the  heirs. — 
Warren  v.  Fredericks,  (Tex.)  18  &  W.  643. 

24.  In  an  action  by  a  banker  to  recover  an  al- 
leged overdraft  of  defendant's  account,  plaintiff's 
evidence  was  that  defendant  had  deposited  only 
t609.65,  while  defendant's  evidence  was  that  he 
bad  deposited  |1,7U0.  The  books  of  the  bank 
showed  a  credit  in  defendant's  favor  of  $S09.65, 
and  a  debit  of  (1,700.  Held,  that  a  letter  written 
to  defendant  by  the  bank's  book-keeper,  who  bad 
ueen  em(>loyed  after  the  transaction  had  taken 
place,  which  stated  that  the  books  had  not  been 
kept  correctly,  is  noE  incompetent  in  evidence,  be- 
cause it  was  written  a  month  after  the  new  book- 
keeper had  been  in  charge  of  the  books,  and  just 
as  he  was  leaving,  and  because  it  was  in  proof  that 
he  was  short  In  his  accounts.— Ellis  v.  Oarvey, 
(Tex.)  13  8.  W.  820. 

Books  of  account. 

25.  In  a  contest  between  an  attaching  creditor 
of  a  firm  and  other  creditors,  who  have  Intervened, 
the  books  of  the  firm  are  not  competent  evidence 
on  behalf  of  the  interveners. — Martin  Brown  Co. 
V.  Perrill,  (Tex.)  18  S.  W.  975. 

26.  Nor  are  the  books  made  competent  as  deo- 
larations  of  the  firm,  on  the  ground  that  there  was 
a  conspiracy  between  the  firm  and  the  attaching 
creditor  to  defraud  interveners,  until  such  con- 
spiracy is  proved.— Martin  Brown  Ca  v.  PerrilL 
(Tex.)  13  S.  W.  975. 

Ancient  instmmenta. 

27.  A  deed,  over  30  years  old.  Doming  from 
the  proper  custody,  under  which  title  has  long 
been  asserted,  is  admissible  in  evidence  without 
producing  the  power  of  attorney  under  which,  ac- 
cording to  its  recitals,  it  was  execnted.— O'Don- 
nell  V.  C.  R.  Johns  &  Co.,  (Tex.)  18  S.  W.  376. 

Parol  evidence. 

28.  A  receipt  by  a  snooeeding  treasorer,  pnr- 

?ortIng  to  be  in  full  of  the  balance  dne  the  oonnty 
rom  a  deceased  treasurer  on  a  certain  fund,  is 
only  pHma  facie  evidence  of  payment  in  full ;  and 
the  county  can  show  the  amount  due,  and  the 
treasurer's  personal  representative  the  amount 
paid,  by  other  evidence. — Cole  County  v.  Dall- 
me^er,  (Mo.)  18  8.  W.  687. 

29.  In  approving  official  bonds  the  oountv  court 
acts  in  a  ministerial  capacity;  and,  though  it  is  re- 
quired to  keep  a  recora  of  its  proceedings,  parol 
evidence  of  what  was  said  and  done  when  it  ap- 
proved the  bond  is  admissible  to  show  that  it  had 
knowledge  of  the  fact  that  the  name  of  one  of  the 
sureties  had  been  erased  therefrom  without  the 
knowledge  or  consent  of  his  co-sureties. — State  ▼. 
McOonlgle,(Mo.)  18  S.  W.  758;  Mc(3onigle  v.  State, 
Id.  761. 

30.  In  an  action  on  notes  given  for  the  purchase 

Srice  of  land  by  a  bcma  flde  indorser,  parol  evl- 
ence  that  the  sale  was  conditional  is  inadmissi- 
ble.—Heffron  V.  Cunningham,  (Tex.)  18  S.  W.  238l 
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n.  Though  notes  of  a  vendee  were  executed  to 
the  yendor,  and  this  Is  shown  by  the'  deed,  it  is 
competent  to  show  that,  in  pursuance  of  an  agree- 
ment made  or  existing  at  their  execution,  they 
were  at  the  same  time  indorsed  to  the  creditors 
of  the  vendor,  as  this  does  not  contradict  the  fact 
of  their  execution  to  the  vendor. — Traders'  Nat. 
Bank  v.  Clare,  (Tex.)  18  S.  W.  188. 

82.  In  an  action  on  a  note,  answers  alleging  that 
defendants  were  induced  to  sign  it  as  sureties  by 
false  representations,  made  by  the  payee's  agent, 
that  the  note  was  given  for  money  to  be  borrowed 
by  the  maker  to  purchase  cattle,  and  that  the 
money  should  not  be  delivered  to  him  until  he  had 

?iurcbased  the  cattle,  and  executed  a  mortgage 
hereon  to  defendants,  are  not  allowable,  as  they 
would  destroy  the  written  contract  byparol  evi- 
dence.—Lanius  T.  Shnler,  (Tex.)  18  8.  W.  614. 

88.  Though  a  mortgage  purports  to  be  given  for 
a  fixed  sum,  parol  evidence  is  admissible  to  show 
that  it  was  ^ven  to  secure  future  advances,  and 
their  amount.— Louisville  Banking  Co.  y.  Leonard, 
(Ky.)  18  8.  W.  521. 

84.  An  Instrument  reciting  that  plaintiff  had 
•old  to  defendant  land  for  a  certain  price,  part 
cash,  and  "the  balance  in  seven  payments  of  t200 
each, "  payable  at  stated  times,  with  interest,  and 
that  plaintiff  was  to  make  defendant  a  deed  as 
soon  as  the  land  was  surveyed,  is  plain  and  unam- 
biguous ;  and  parol  evidence  that  it  was  Intended 
that  notes  should  be  given  for  such  deferred  pay- 
ments, a  vendor's  lien  reserved,  and  the  giving  of 
the  notes,  made  a  condition  precedent  to  the  de- 
li very  of  the  deed,  is  not  mads  admissible  by  plsin- 
tiffs  allegation  that  the  parties  were  ignorant  of 
the  form  and  effect  of  legal  documents,  and  sup- 
posed the  terms  of  the  one  in  question  had  the  ef- 
fect sought  to  be  shown.— Uoore  v.  Giesecke,  (Tex.) 

u  &  w.  aeo. 

Proof  of  handwriting. 

86.  A  witness  who  has  not  qualified  himself  to 
testify  to  a  signature  to  a  letter  whioh  is  not  pro- 
duced, cannot  testify  that  the  signature  was  sim- 
ilar to  that  to  a  paper  in  the  case.— Mngge  v.  Ad- 
ams, (Tex.)  18  8.  W.  880. 

Examination. 

Of  witness,  see  Witnets,  9, 10. 

EXCEPTIONS.  BHiTi  OF. 

Fart  of  record  on  appeal,  see  Appeal,  Vt-HO. 

Settlement  and  signing. 

1.  A  bill  of  exceptions  whioh  the  trial  Judge 
refnsed  to  sign,  but  certified  was  not  true,  and 
Whioh  was  not  signed  by  the  by-standers,  is  not  a 
bUl  within  Rev.  St.  Mo.  «  8S86  et  seq.—Klotz  v. 
Perteet,  (Ko.)  18  S  W.  956. 

Time  of  filing. 

9,  Under  Rev.  Bt  Ho.  1870,  (  8680,  as  amended 
by  act  of  March  38, 1885,  providing  that  exceptions 
may  be  written  and  filed  during  the  term  of  the 
court  at  which  they  are  taken,  "or  within  such 
time  thereafter  as  the  court  may  by  an  order  en- 
tered of  record  allow, "  the  judge  has  no  authority 
to  make  an  order  in  vacation  extending  the  time 
for  filing  a  bill  of  exceptions,  without  the  consent 
e^  the  opposing  party.- State  v.  Mayors,  (Mo.)  18 

&'  Under  Mansf.  Dig.  Ark.  S  BIB?,  providing 
tbat  time  to  reduce  exceptions  to  writing  shall  not 
be  given  beyond  the  succeeding  term  of  court,  an 
order  fixing  the  time  in  whioh  a  bill  of  exceptions 
•hall  be  signed  and  filed  is  final,  and  the  court  has 
no  authority  to  shorten  or  extend  the  time  at  a  sub- 
sequent term.— Daviea  v.  Niohols,  (Ark.)  18  8.  W. 

Amendment. 

i.  A  bill  of  exceptions,  when  signed  and  filed, 
becomes  part  of  the  record,  and  may  be  amended 
like  any  other  record;  and  where  a  bill  showed  on 
Its  face  that  the  judge  intended  to  cause  certain 
written  charges  given,  and  others  refused,  to  be 
Inserted  therein,  and  this, through  mistake,  was  not 


done,  it  was  error,  on  petition  to  amend  the  bill, 
to  exclude  parol  evidence  to  identify  such  written 
charges,  on  the  ground  that  the  time  for  filing  a 
bill  of  exceptions  had  elapsed, — Martin  v.  8t.  Louis, 
L  M.  &  S.  Ry.  Co.,  (Ark.)  18  S.  W.  765. 

Neoessary  contents. 

5.  Where  the  bill  of  exceptions  shows  that  a 
judgment  and  petition  in  a  case  between  plaintiff 
and  a  third  person  were  offered  In  evidence,  but 
they  are  not  made  part  of  the  bill,  papers  in  the 
record,  purporting  to  be  the  judgment  and  peti- 
tion in  an  action  between  plaintiff  and  such  third 
person,  but  not  identified  as  the  papers  referred 
to  in  the  bill  of  exceptions,  do  not  form  part  of  the 
bill.— Taylor  v.  Davis,  (Tex.)  18  8.  W.  643. 

EXECUTION. 

See,  also,  Attachment;  Oamlshment;  JudlokU 
Sales. 

In  whose  name  Issued. 

1.  Under  Rev.  St.  Tex.  art.  2281,  providing  that 
executions  shall  correctly  describe  the  judgment, 
stating  the  names  of  the  parties,  an  execution  is 
sued  In  the  name  of  C.  alone,  on  a  judgment  ren- 
dered in  favor  of  C.  and  L.  as  partners,  is  not  au- 
thorized by  the  judgment,  and  a  sale  of  lands  there- 
under is  invalid.— Cleveland  v.  Simpson,  (Tex.)  18 
8.  W.  851. 

Claims  by  third  persons. 

2.  Where  property  seized  under  an  execution 
is  claimed  by  a  third  person,  it  is  immaterial 
whether  its  value  is  properly  estimated  in  the  re- 
turn. If  it  is  properly  assessed  on  the  claimatit's 
bond.— Carney  v.  Marsalls,  (Tex.)  13  8.  W.  686. 

8.  Failure  to  indorse  on  an  execution  the  name 
of  the  court  to  which  a  bond  of  a  claimant  was  re- 
turned Is  harmless  error,  when  such  indorsement 
Is  made  on  the  bond  itself,  and  the  claimant  finds 
the  proper  court,  and  duly  defends  the  suit  there. 
—Carney  v.  MarsaUs,  (Tex.)  18  S.  W.  636. 

Sales. 

4.  In  ejectment  it  appeared  that  the  land  had 
been  defendant's  bomestead,  but  that,  at  the  time 
of  Its  sale  under  execution,  he  was  absent,  and  did 
not  make  the  proper  claim  before  the  sale  as  re- 
quired by  Mansf.  Dig.  Ark.  i  8006.  Under  plain- 
tiff's direction  notice  of  sale  was  published  as  re- 
quired by  section  8049,  but  in  a  remote  paper  of 
small  circulation,  and  posted  In  obscure  places  on 
the  premises.  Defendant  set  up  these  facts,  and 
prayed  the  cancellation  of  plaintiff's  deeds,  field. 
that  the  sale  was  collusive  and  fraudulent,  and 
plaintiff's  title  should  be  canceled.— Jennings  V. 
Carter,  (Ark.)  18  S.  W.  800. 

5.  A  judgment  entry  foreclosing  a  lien  on 
land  provided  that  it  should  not  be  enforced  unless 
so  directed  by  plaintiff,  and  the  case  should  re- 
main on  the  docket  for  further  orders.  No  sale 
having  been  directed,  an  order  was  made  four  rears 
later  that  the  case  be  filed  away,  "subject  to  being 
redocketed. "  After  four  years  more  the  land  was 
sold  by  plalntifTs  direction.  Held  no  such  laches 
as  would  destroy  his  lien  as  against  the  debtor.— 
Flttman  v.  Wakefield,  (Ky.)  18  8.  W.  685. 

6.  The  fact  that  plaintiff  caused  the  land  to 
be  sold  without  first  having  the  case  redocketed 
gives  the  debitor  no  ground  of  objection  thereto, 
when  he  was  notified  that  the  sale  would  be  or- 
dered, and  suffered  no  injury  from  the  omission.— 
Pittman  v.  Wakefield,  (Ky.)  18  8.  W.  886. 

7.  In  an  action  to  set  aside  a  sale  of  land  under 
execution  for  Irregularities  and  InadequaOT  of 
price,  it  appeared  that  plaintiff  had  sued  defend- 
ant to  recover  the  land,  and  recovered  judgment. 
On  appeal  the  judgment  was  reversed,  with  costs 
against  plaintiff.  Plaintiff's  interest  in  the  land, 
of  the  value  of  $1,200,  was  sold  under  execution  for 
the  oosta,  for  t66  only,  to  a  third  person,  who  after 
the  sale  conveyed  one-third  to  defendant,  and  one- 
third  to  the  wife  of  defendant's  attorney.  The 
evidence  showed  that  there  was  no  agreement  be- 
tween the  purchaser  and  his  grantees  before  the 
sale,  and  that  the  conveyances  were  made  solely 
as  a  compromise  of  defendant's  claim  of  title  to. 
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the  land.  Held,  that  the  judgment  of  the  court 
refusing  to  set  the  sale-  aside  would  not  be  dis- 
turbed.—Jonea  y.  Pratt,  (Tex.)  IS  B.  W.  887. 

Sales— Bights  of  purchasers. 

8.  A  quitclaim  deed  under  an  execution  sale 
which  was  void  for  fraud,  confer*  no  title  to  one 
who  purchased  through  his  attorney,  as  notice  of 
the  fraud  to  the  attorney  who  placed  the  proceed- 
ing* of  sale  on  foot  is  notice  to  the  client. — Jen- 
nings V.  Carter,  (Ark.)  18  S.  W.  800. 

U.  A  judgment  entry  foreclosing  a  lien  on  land 

SroTided  that  it  should  not  be  enforced  unless  so 
Ireoted  by  plaintiff,  and  the  case  should  remain 
on  the  docket  for  further  orders.  No  sale  having 
been  directed,  an  order  was  made  four  years  later 
that  the  case  be  filed  away,  "subject  to  being  re- 
docketed.  "  After  four  years  more  the  land  was 
sold  by  plaintiff's  direcUon.  Held,  that  the  pur- 
chaser under  the  sale,  and  persona  who  took  a 
mortgage  after  the  filing  away  of  the  case,  must 
be  held  to  have  had  notice  of  «11  the  proceedings, 
and  are  bound  thereby. — Fittman  v,  Wakefield, 
(Ky.)  18  B.  W.  52&. 

EXEOUTOBS  AJSm  ADMINIS- 
TBATOBS. 

See,  also,  Deaeent  and  Dittributlon;  Wills. 
Delivery  of  land  to  heirs,  see  Descent  and  IHttrlr 
button,  2. 

Appointment. 

1.  A  petition  for  letters  of  administration,  by  a 
person  not  related  to  deceased,  recited  that  de- 
cea^  was  a  transient  person,  and  had  no  perma- 
nent domicile  in  Texas,  that  he  was  entitled  to  land 
from  the  government,  and  that  there  were  no  kin- 
dred of  deceased  known  to  petitioner.  Letter* 
were  granted,  and  land  of  deceased  was  sold  by  or- 
der 01  the  court.  The  inventory  showed  that  the 
land  was  acquired  under  a  bounty  warrant  issued 
to  deceased's  estate  for  his  faithful  services  "in 
the  army  of  the  republic,  and  haviug  been  massa- 
cred with  Fannin  at  Ooliad."  Held  that,  since 
Fasch.  Dig.  Tex.  art.  1398,  (Act  Tex.  Jan.  14,  1841,) 
prohibited  administration  on  the  estate  of  such  a 
soldier  unless  the  person  applying  was  next  of  kin, 
or  had  authority  from  the  heirs  or  next  of  kin,  the 
administration  was  a  nullity. — Templeton  v.  Falls 
Land  &  CatUe  Co.,  (Tex.)  13  S.  W.  064. 

2.  The  consent  of  minor  heirs  is  not  necessary 
to  the  appointment  of  an  administrator  of  an  es- 
tate, and  where  there  are  no  relatives  of  decedent 
llying  in  the  state  the  appointment  is  within  the 
discretion  of  tiie  probate  court.  —  Beddinger  y. 
Smith,  (Ark.)  18  S.  W.  734. 

8.  Plaintiff  was  appointed  temporary  adminis- 
trator to  sue  for  the  recovery  of  land  belonging  to 
the  estate  of  a  deceased  person,  under  Rev.  St. 
Tex.  art.  1887.  Under  section  1880  such  temporary 
appointment  ceased  to  operate  at  the  next  regular 
term  of  Oie  county  court,  unless  an  order  was  made 
at  that  time  continuing  the  appointment.  Uore 
than  one  term  of  the  county  court  intervened  be- 
tween the  appointment  of  plaintiff  and  the  trial 
of  the  cause.  Held,  that  defendant  could  not  com- 
pel plaintiff  to  show  his  authority  to  prosecute 
the  suit  under  a  general  denial  or  plea  of  not  guilty, 
but  only  under  a  special  plea  denying  plain- 
tiff's authority.— Dignowity  v.  Coleman,  (Tex.)  13 
a.  W.  857. 

Bole  exeontor. 

4.  Where  one  of  the  two  executors  of  an  inde- 

Sendent  will,  after  qualifying  and  executing  two 
eeds,  refuses  to  have  anything  more  to  do  with 
the  estate,  the  remaining  executor  may  be  treated 
by  creditors  of  the  estate  as  sole  executor. — Ben- 
nett v.  Kiber,  (Tex.)  13  S.  W.  220. 

Bond — Discharge  of  sureties. 

5.  Plaintiff,  as  administrator  de  bonis  non,  ob- 
tained judgment  against  a  former  administrator 
and  his  sureties.  Execution  was  issued  on  the 
judgment,  and  levied  on  property  of  the  principal 
and  the  sureties  sufficient  to  satisfy  the  judgment; 
but  the  execution  was  recalled  by  platutiS,  wbo 
.extended  time  to  the  nrincipal  ana  took  a  deed  of 


trust  from.him  as  additional  security,  and  notified 
the  sureties  that  they  were  released.  The  snreties 
acted  on  the  assurance  that  they  were  released, 
and  the  principal  be<»me  insolvent  Held,  thai 
plaintiff,  as  administrator,  had  the  power  to  ex- 
tend the  time,  and  give  the  release,  and  that  tha 
sureties  were  thereby  discharged. — West  r.  Briaon, 
(Mo.)  18  S.  W.  05. 

Assets. 

8.  Where  land  sold  upon  a  judgment  reoovered 
by  an  executor  is  bid  in  by  him  at  exeoation  sale, 
and  by  mistake  the  sheriff's  deed  is  made  oat  to 
the  heirs  of  the  testator,  the  land  becomes  an  as- 
set of  the  estate,  and  the  fact  of  the  mistake  may 
be  shown  in  a  subsequent  suit  between  the  devi- 
sees of  the  testator  and  parties  deriving  title  from 
the  executor.— Bennett  v.  Kiber,  (Tex.)  18  S.  W. 
230. 

7.  In  order  to  enable  plaintiff  to  raise  the  pur- 
chase price  of  land  which  he  had  agreed  to  bay  of 
several  co-tenants,  they  conveyed  to  one  of  their 
number  under  a  parol  trust  to  procure  a  loan  of 
the  required  amount,  and  then  to  convey  to  plain- 
tiff, subject  to  the  mortgage.  She  procured  the 
loan,  but  died  before  executing  a  deed  to  plaintiff. 
Held,  that  the  land  was  subject  to  administration 
as  her  estate  for  the  purpose  of  paying  the  mort- 
gage debt,  though  all  the  other  tenants,  wbo  were 
her  heirs,  had  conveyed  to  plaintiff,  also  an  heir, 
in  accordance  with  the  original  agreement. — Coop- 
er V.  Loughlin,  (Tex.)  18  S.  W.  87. 

Allowance  of  claims. 

8.  Where  ^  valid  judgment  has  been  rendered 
on  a  note,  the  note  Is  no  longer  a  demand  to  be  pre- 
sented for  allowance  against  a  decedent's  estate. — 
Wemse  v.  UcPike,  (llo.)  18  &  W.  800. 

0.  (Service  of  the  process  of  a  court  not  having 
jurisdiction  of  an  acuon  against  an  administrator 
Is  not  an  exhibition  of  a  demand  against  the  es- 
tate which  can  be  amended  after  the  time  limited 
for  exhibiting  the  demand.— Wemse  T.  UoFika, 
(Mo.)  18  8.  W.  800. 

10.  Oen.  8t  Mo.  1S6S.  p.  fi03,  %  6,  provides  that 
any  person  may  exhibit  nis  demand  against  an  es- 
tate, by  serving  on  the  executor  or  administrator 
written  notice  of  his  Claim,  with  a  copy  of  the 
instrument  or  account  on  which  the  claim  is 
founded ;  and  such  claim  shall  be  considered  le- 
gally exhibited  from  the  time  of  serving  such 
notice.  Page  602,  i  8,  provides  that  any  person 
having  a  demand  against  an  estate  may  estab- 
lish it  by  the  judgment  of  some  court  of  record, 
in  the  ordinary  course  of  proceedings,  and  exhibit 
a  copy  of  such  judgment  to  the  court  liaTlng 
probate  jurisdiction.  Page  504,  K  26, 27,  provide 
that  the  clerk  of  the  probate  court  shall  keep  an  ab- 
stract of  all  judgments  of  other  courts  filed,  and  of 
all  demands  established,  in  said  court  against  snch 
estate,  which  shall  show  their  amount,  date,  class, 
and  to  whom  payable;  and  that  if  any  "judg- 
ment "  of  a  court  of  record  "  be  filed  "  in  said  oonrt, 
and  when  "demands"  are  "allowed"  against  an 
estate,  such  court  shall  determine  its  class,  and 
the  clerk  shall  make  an  ent^  thereof  in  his  ab- 
stract, and,  when  thus  olaaae^  the  exeeator  orad- 
ministrator  may  sati^  snch  demand  aooording  to 
such  classification.  Held,  that  where  a  judgment 
was  rendered  against  an  administrator  on  an  in- 
testate's note,  in  a  circuit  court,  the  filing  of  the 
judgment  in  the  probate  court  for  classmcation 
was  sufficient,  without  a  presentation  for  allow- 
ance, as  in  case  of  simple  "demanda  "  Overruling 
Bryan  y.  Mundy,  14  Ho.  458;  Ewing  v.  Taylor,  70 
Mo.  894;  and  Wemse  v.  McPike,  76  Mb.  248.— 
Wemse  t.  McPike,  (Mo.)  18  S.  W.  800. 

11.  UnderRey.St.Mo.  1879,  {658,  providing  that 
"all  contracts  which,  by  the  common  law,  are  joint 
only,  shall  be  construed  to  be  joint  and  several, " 
demands  against  a  partnership  are  several  as  well 
as  joint;  and,  under  sections  184, 212,  providing  for 
the  classification  of  all  demands  against  the  estate 
of  a  decedent,  and  the  payment  of  the  demands  so 
classified  "pro  rata, "  according  to  classification,  a 
demand  against  a  partnership  is  entitled  to  share 
equally  with  the  individual  debts  of  one  of  the 
partners,  in  the  administratiou  of  his  estate. — 
kundley  v.Farris.  im.)^19B.J^,^^^^ 
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13.  Act  Tex.  1870  provides  that  at  each  term  of 
eourt  all  claims  aeainst  a  decedent's  estate  which 
have  been  allowed  and  filed  shall  be  examined  and 
approyed  or  disapproved  by  an  order  duly  en- 
tered, and  that  the  order  of  approval  of  a  claim 
has  the  force  and  effect  of  a  judgment.  Act  May 
S7, 1878,  anthorlzes  the  clerk  of  the  district  oonrt 
to  approve  and  disapprove  such  claims  in  vacation, 
and  requires  the  approval  to  he  entered  on  record. 
Held,  that  the  allowance  of  an  account  by  the  clerk 
during  vacation,  and  the  indorsement  of  his  ap- 
proval thereon,  sufBciently  establishes  it  as  aclaim 
to  atop  the  running  of  the  statute  of  limitations 
<iuring  the  pendency  of  administration,  though  it 
is  not  entered  on  the  record;  such  reqniroment  be- 
ing merely  clerioaL— Wygal  v.  Woodliefs  Heirs, 
<Tex.)  18  S.  W.  569. 

13.  Under  the  above  provisions,  an  account 
■which  was  not  approved  by  the  district  court  until 
after  it  was  barred  is  not  a  claim  against  the  es- 
tate ;  the  order  of  approval  belngneoessary  to  es- 
tablish it  as  such.— Wygal  v.  Woodlief  s  Heirs, 
(Tex.)  18  B.  W.  669. 

14.  The  milker  of  a  note,  after  the  payee's 
'death,  gave  a  new  one  to  his  legatee,  which  he 
paid.  He  then  sued  the  legatee  to  recover  usury 
paid  the  payee.  Held  that,  the  action  being  sole- 
ly against  his  legatee,  the  affidavit  and  proof  re- 
'quired  by  Gen.  St  Ky.  p.  451,  i  SK,  of  demands 
against  the  estates  of  deceased  persons,  is  not  re- 
quired.—Eggen  V.  Huston,  (Ky.)  18  S.  W.  919. 

Settlement  and  accounting. 

15.  On  final  settlement  the  administrator  took 
«redit  for  $436.59.  and  took  a  reoeiot  from  the 
widow  as  guardian  of  the  minor  children;  but  it 
appeared  that  he  paid  her  no  money  at  that  time, 
and  had  only  advanced  her  before  then,  in  supplies 
and  i;ioney,  for  the  use  of  the  children,  tl40.85. 
Held,  that  the  credit  was  improper  except  as  to 
«140.a5.— Ambleton  v.  Dyer,  (Ark.)  13  S.  W.  926. 

16.  After  the  second  annual  settlement  an  ad- 
ministrator applied  for  an  order  of  sale  of  the  real- 
ty to  pay  allowed  claims,  which,  had  his  account 
Men  properly  stated,  could  have  been  paid  out  of 
the  personalty.  Held,  that  there  was  no  neces- 
•ity  for  such  sale,  nor  for  keeping  open  the  admin- 
istration, and  that  all  expenses  thereafter  incurred, 
including  administrator's  commissions,  should  be 
dlsaUowed.— Ambleton  v.  Dyer,  (Ark.)  18  8.  W. 
936. 

17.  The  administrator  is  not  entitled  to  credit 
for  taxes  paid  on  land  sold  to  pay  debts  after  its 
•ale.— Ambleton  v.  Dyer,  (Ark.)  18  8.  W.  920. 

18.  In  an  action  by  the  heirs  of  an  estate  to  sur- 
fiharge  and  falsify  the  accounts  of  the  administra- 
tor, ft  appeared  that  in  his  first  annual  settlement 
the  administrator  charged  bimself  with  $229.88 
rents  collected,  and  took  credit  for  $101.80  paid  to 
the  widow  as  her  share.  The  evidence  did  not 
show  tiie  exact  amount  of  the  rents  collected. 
Beld  that,  as  the  widow  was  only  entitled  to  one- 
third  of  the  rents,  it  would  be  presumed  that  they 
anumnted  to  three  times  what  was  paid  her;  hence 
the  account  should  be  charged  with  $75.57  addi- 
tional.—Ambleton  V.  Dyer,  (Ark.)  IS  S.  W.  9S6. 

19.  An  administrator,  on  appeal  to  the  district 
«onrt  from  an  order  of  the  county  oonrt  refusing 
to  allow  an  exhibit  filed  therein,  asking  for  an  al- 
lowance for  extra  services,  cannot  amend  his  plead- 
ings in  the  district  court,  and  set  up  other  claims 
against  the  estate  not  embraced  in  his  exhibit, 
&ce  Rev.  St.  Tex.  art.  2198,  requires  such  claims 
to  be  filed  in  the  county  court,  and  there  entered 
«n  the  claim  docket.— Houston  t.  Mayes,  (Tex.)  IS 
a  W.  10a«. 

.^— Eevlew. 

90.  The  approvalby  the  probate  court  of  the  final 
account  and  settlement  of  an  administrator  is  a 
Judgment,  and,  in  the  absence  of  appeal,  certinrart, 
or  mil  of  review,  conclusive  on  the  distributees  and 
creditors.  It  cannot  be  reviewed  or  annulled  by 
the  district  court  in  a  suit  by  a  creditor  on  the  ad- 
ministrator's bond,  alleging  a  waste  of  assets  by 
the  payment  of  claims  already  barred  by  limita- 
tion.—Jose  Ban  Roman  Sobriuos  v.  Chamberlain, 
(Tex.)  13  8.  W.  63i. 


Liabilities. ' 

21.  The  land  sold  to  pay  the  debts  of  the  estate 
brought  $400;  but  the  nurchaser  failed  to  pay  for 
it,  and  conveyed  It  to  tfie  administrator,  wno  sold 
it  for  $475.  Held,  that  he  was  liable  to  the  estate 
for  the  amount  he  obtained  for  the  land. — Amble- 
ton V.  Dyer,  (Ark.)  18  S.  W.  926. 

22.  Pending  the  administration,  a  widow,  a* 
guardian  of  the  minor  children,  obtained  an  order 
of  sale  of  their  land,  and  conveyed  one  tract  to  the 
administrator,  receiving  her  own  paper  inpayment, 
and  he  subsequently  conveyed  it  to  a  thira  person. 
Held,  that  the  wards  could  recover  the  purchase 
price  from  the  administrator.— Ambleton  v.  Dyer, 
(Ark.)  IS  B.  W.  926. 

28.  She  also  sold  him  another  tract,  of  which  he 
took  possession,  but  for  which  he  never  paid,  and 
the  sale  was  never  approved.  Held,  that  the 
wards  could  recover  their  Interest  In  Uie  traou— 
Ambleton  v.  Dyer,  (Ark.)  18  8.  W.  986. 

Sales  under  order  of  court. 

24.  A  purchaser  at  an  administrator's  sale, 
where  the  records  show  want  of  jurisdiction,  ac- 
quires no  title.— Templeton  v.  Falls  Land  &  Cattle 
(3o.,  (Tex.)  18  8.  W.  964. 

25.  In  an  action  for  the  recovery  of  real  estate, 
where  defendant's  title  was  based  upon  an  admin- 
istrator's sale  and  deed,  the  record  of  the  probate 
court  did  not  show  any  petition  for  the  appoint- 
ment of  the  administi  ator  except  the  statement, 
in  the  order  of  appointment,  that  on  a  certain  day 
the  petition  came  on  to  be  heard.  Held,  that  it 
would  be  presumed  that  the  probate  court  had  ju- 
risdiction, and  that  sufficient  facts  were  before 
the  court  to  authorize  the  appointment  of  the  ad- 
ministrator.—Mills  V.  Herndon,(Tex.)  18  8.  W.  851. 

26.  A  report  of  sale  by  an  administrator,  show- 
ing that  land  beloniring  to  his  decedent's  estate 
bad  been  sold  to  a  designated  person,  is  not  con- 
clusive as  to  who  the  purchaser  was,  but  the  real 
purchaser  may  be  shown  by  parol,  though  the  de- 
cree of  confirmation  directed  that  conveyance  be 
made  to  "the  purchaser. "—Dodd  v.  Tempieman, 
(Tex.)  18S.  W.  187. 

27.  An  administrator's  sale  cannot  be  collater- 
ally attacked  on  the  ground  that  the  administra- 
tor himself  was  indirectly  the  purchaser  of  the 
land ;  the  remedy  being  direct  and  timely  proceed- 
ings by  the  persons  interested  in  the  estate.  Ruth- 
erford V.  Stamper,  60  Tex.  447,  followed.— Dodd  v. 
Tempieman,  (Tex.)  18  8.  W.  187. 

Widow's  allowance. 

28.  An  order  of  the  probate  court  setting  apart 
certain  land  of  a  decedent  to  his  widow  as  an  iri- 
lowance  in  gross,  free  from  all  claims  against  the 
estate,  does  not  give  the  widow  the  right  to  sell 
the  interest  of  decedent's  children  in  such  luid. — 
Uanney  v.  Allen,  (Tex.)  18  8.  W.  989. 

Actions. 

29.  The  administrator,  and  not  the  heirs,  of  a 
deceased  grantor  of  land,  is  the  proper  person  to 
bring  suit  for  the  unpaid  purchase  money.— Raoh- 
ford  v.  Bachford,  (Ky.)  18  8.  W.  1076. 

Appeal. 

80.  An  administrator  may  take  an  appeal  from 
a  judgment  of  the  probate  court,  and  prosecute  It 
to  the  same  extent  his  intestate  might  have  done. 
— Davies  v.  Nichols,  (Ark.)  18  S.  W.  129. 

Exemplary  Damages. 

See  Damages,  1,  3. 

EXEMPTIONS. 

See,  also,  Conflict  of  Lawt,  1. 

From  garnishment,  see  OamUhment,  4-8. 

taxation,  see  Taxntlon,  7. 
Of  pension  money,  see  Pension. 

Proceeds  of  insurance  policy. 

1.  In  an  action  to  subject  the  proceeds  of  a  life 
Insurance  policy  to  the  payment  of  the  debts  of 
the  deceased,  it  appeared  that  the  deceased,, aa 
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guardian  of  plalntiil,  had  received  fdtids  belonging 
to  blB  estate ;  that  at  the  time  he  was  perfectly  soIt- 
•nt;  that  he  insured  his  life,  for  the  benefit  of  his 
wife  and  children,  in  the  sum  of  $32,000,  paying 
the  premiums  for  several  years,  and  then  taking  a 
paicfup  policy;  that  he  afterwards  died  insolvent. 
Held  that,  under  Act  Ey.  1870,  providing  tbat  life 
insurance  made  by  a  husband  for  the  benefit  ot  his 
wife  and  children,  whether  insolvent  or  not,  is 
valid  as  against  creditors  unless  made  with  inten- 
tion to  defraud  creditors,  plalntiit  was  not  entitled 
to  have  such  insurance  money  applied  on  his  de- 
mands.—Hise  V.  Hartford  Life  Ins.  Co.,  (Ky.)  18 
S.  W.  867. 

Burden  of  proof  to  show  exemptions. 

2.  Under  the  provisions  of  Mansf.  Dig.  Ark.  { 
8006,  requiring  a  debtor  who  claims  property  to  be 
exempt  from  execution  to  schedule  the  same,  and 
file  the  schedule  with  the  olflcer  levying  the  writ, 
ttie  burden  is  upon  such  debtor,  or  one  claiming 
under  him,  to  show  aiHrmatively  that  the  property 
levied  on  is  exempt— Blythe  v.  Jett,  (Ark.)  18  B. 
W.IST. 

Experts. 

See  IMdence,  17, 18. 

Ez  Post  Facto  Law. 

Bee  Oonstltuaonal  Law,  8. 

FAOTOBS  AND  BBOKEBS. 

Factor's  lien. 

1.  A  merchant  who  has  made  advances  on  wool 
which  he  expects  to  buy  acquires  no  rlf?ht  thereto, 
before  its  delivery  to  him,  as  against  a  mortgagee 
of  the  owner:  the  wool  being  all  the  time  in  pos- 
session of  a  tnird  party.— Frost  v.  Deutsch,  (Tex.) 
18  S.  W.  981. 

Bight  to  commissions. 

2.  Where  a  real-estate  agent,  employed  to 
sell  land,  introduces  the  owner  to  a  purchaser,  and 
negotiations  ai^  commenced  through  suoh  intro- 
duction, the  agent  is  entitled  to  his  commissions, 
though  a  sale  Is  not  effected  at  first,  and  the  owner 
declares  the  transaction  off ,  but  afterwards  makes 
the  sale  himself,  without  the  aid  of  the  agent. — 
BoottT.  Patterson,  (Ark.)  18  B.  W.  418. 

FAIiSE  IMPBISOmiENT. 

When  action  lies. 

An  action  for  false  imprisonment  will  not 
lie  where  the  arrest  and  imprisonment  are  made. 
In  due  course,  on  regular  proceedings  of  a  court 
having  jurisdiction  of  the  offense  charged. — Pinley 
V.  St.  Xouls  Kefrigerator  Co.,  (Mo.)  IS  B.  W.  87. 

FALSE  PRETENSES. 

Indictment. 

1.  An  indictment  for  swindling,  which  falls  to 
allege  the  ownership  of  the  property  acquired  by 
the  swindle.  Is  fatally  defective.— Mays  v.  Bute, 
(Tex.)  18  S.  W.  787. 

3.  An  indlotment  under  Kev.  St.  Mo.  { 1S61,  for 
OVtatning  property  by  false  pretenses,  which  sul>- 
•tltat«d^ valuable  thing"  for  "property,"  in  the 
form  prescribed  thereunder,  and,  after  tbe  recitals, 
concluded  with  a  separate  paragraph,  beginning, 
"All  and  singular,  by  means  and  by  use  of  a  trick, " 
etc.,  thus  failing  to  connect  the  charge  with  what 
had  gone  before  bvnroper  words,  Is  bad.— State  t. 
Clay,  (Mo.)  18  S.  wT  887. 

8.  In  an  indictment  for  falsely  obtaining  an 
option  of  purchase  and  power  of  attorney,  the  fact 
that  the  instrument,  which  is  copied  in  full,  recites 
that  "the  said  parties  of  the  first  part  •  •  • 
own,  in  the  right  of  said  Mrs.  Eliza  nplitlog,  cer- 
tain real  estate  and  land  situated, "  etc.,  does  not 
supply  the  lack  of  a  charge  that  defendant  obtained 
the  "property, "  as  required  by  Kev.  St.  Mo.  1 1561. 
—State  V.  Clay,  (Mo.)  13  S.  W.  827. 


Obtaining  option  to  porebaae  realty. 

4.  In  an  Indictment  tor  obtaining  sa  optloa 
on  reed  estate  from  a  married  woman,  where 
the  instrument  relates  to  lands  situated  in  TTansan, 
and  no  showing  is  made  to  tbe  contrary,  the  com- 
mon law  is  presumed  to  prevail  therein;  and  as  by 
the  common  law  a  married  woman's  contract  to 
convey  could  not  be  enforced,  the  option  contract 
was  neither  "property"  nor  a  "valuable  thing." — 
State  V.  Clay,  (Mo.)  18  S.  W.  837. 

5.  As  the  power  of  attorney  was  invalid,  the 
Indictment  is  not  good  under  Rev.  St.  Mo.  S  1335, 
which  defines  the  crime  of  obtaining  a  written 
instrument,  etc.,  with  intent  to  cheat  and  defraud 
another.— State  v.  Clay,  (Mo.)  18  S.  W.  837. 

6.  It  was  also  invalid  because  at  common  law 
a  married  woman's  power  of  attorney  was  void,  al- 
though executed  jointly  with  her  husband.— State 
V.  Clay,  (Mo.)  13  S.  W.  827. 

False  Bepresentations. 

Bee  Deceit. 


Of  clerk  of  court,  see  Clerk  C(f  Court. 

Fellow-Servant. 

Negligence  of,  see  Master  and  Servant,  37,88. 

FENCES. 

Prosecution  for  preventing  removal. 

One  cannot  be  convicted  under  Pan.  Coda, 
Tex.  art.  495b,  of  unlawfully  preventing  aaother 
from  moving  and  rebuilding  a  fence,  where  there 
is  any  doubt,  under  the  evidence,  whether  the  pros- 
ecuting witness  had  tbe  nicht  to  move  Uie  fence. — 
Boyd  V.  State.  (Tex.)  18  S.  W.  804. 

FEBBT. 

Authority  to  grant  license. 

1.  A  state  has  authority  to  grant  a  license  to 
operate  a  ferry  across  a  stream  consUtuting  the 
boundary  between  it  and  a  foreign  country. — Tug- 
well  V.  Eagle  Pass  Ferry  Co.,  (Tex.)  13  S.  W.  664. 

Enjoining  rival  ferry. 

8.  In  a  suit  to  enjoin  the  operation  of  a  rival 
ferry,  plaintiffs,  on  showing  that  they  are  licensed 
by  law  to  operate  their  ferry,  and  have  paid  their 
tax,  and  that  defendant  has  no  license,  are  entitled 
to  an  injunction,  though  they  allege  in  their  peti- 
tion that  they  have  the  exclusive  feny  privilege; 
the  commissioners'  court,  which  granted  the  ex- 
clusive privilege,  tiaving  no  power  to  do  sa — ^Tug- 
weU  V.  Eagle  Pass  Ferry  Co.,  (Tex.)  18  &  W.  6M. 

Findings. 

Of  oonrt,  see  Trial,  38-80. 

Fires. 

Liability  of  railroad  company,  see  Bailroad  Com- 
pontes,  88. 

Fixtiires. 

Lien,  removal,  see  Mec7uin<c«'  Lien$, 

FOBCIBLE  ENTB7  AND  DB- 
TAINEB. 


Defenses— Bight  of  defendant  to  ] 
sion. 

It  is  no  defense  to  an  aotloa  for  fordbl* 

entry,  where  defendant  entered  into  possession  by 
means  of  threats  amounting  to  force,  that  he  was 
entitled  to  the  possession  under  a  lease  from  the 
owner;  the  remedy  of  such  action  l>eing  designed 
to  protect  the  actual  possession,  whether  right  or 
wrong. -Logan  v.  Lee,  (Ark,i  18  S.  W.  m. 
Digitized  by  VjOOv  Ic 
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ForeclosTire. 

Of  mortgages,  see  Mortgages,  21-83. 

Foreign  Corporations. 
Sm  OorporaUoni,  8-11. 

Foreign  Judgment. 

See  Judgment,  20,  27. 

Foreign  Will. 
See  waiB,  81. 

Forfeiture. 

Vor  non-parmeut  of  taxes,  see  TaxcMon,  IB. 

FORGERY. 

former  jeopardy,  see  Criminal  Iamb,  4. 

Evidence. 

On  prosecution  for  forgery,  the  forged  In- 
atmment  must  be  put  In  evidence,  or  satisfactorily 
accounted  for;  and  where  the  record  only  shows 
that  it  was  oSered,  but  not  that  it  was  read,  it  can- 
not be  presumed  that  it  was  in  evidence.— -Btriolc- 
land  T.  Bute,  (Tez.)  18  8.  W.  665. 

Former  Jeopardy. 

See  Crlmlnat  Xaio,  4-8. 

FRAUD. 

See,  also.  Deceit;  lYaiidulent  Conveyancet. 

Avoldsnoe  of  sale. 

In  an  action  for  the  purchase  price  of  a  dis- 
tiller's brand,  an  answer  setting  up  that  defend- 
ant purchased  on  the  faith  of  plaintiff's  represen- 
tation that  the  brand  was  of  good  repute,  and  that 
plaintifl  fraudulently  concealed  from  defendant 
(he  fact  that  he  had  destroyed  the  value  of  the 
brand  by  the  manufacture  of  a  large  quantity  of 
inferior  whisky,  states  a  good  defense.— Dant  t. 
Head,  (Ky.)  18  &  W.  1073. 

FRAT7DS,  STATX7TE  OF. 

Snffloienoy  of  memorandum. 

1.  liCtters  written  by  L.  to  defendant  In  reply 
to  letters  Inclosing  a  written  contract  containing 
the  terms  of  an  oral  agreement  by  wbloh  L.  was  to 
convey  land  to  defendant,  and  aslcing  L.  to  sign 
it,  which  acknowledge  the  receipt  of  the  writ- 
ten contraoti  giving  an  excuse  for  not  signing 
It  at  that  time,  though  not  disputing  the  correct- 
ness of  it,  and  assuring  defeodant  that  there  will 
be  no  trouble  about  his  getting  his  share  of  the 
land,  are  not  such  memoranda  in  writing  as  will 
take  the  ojral  contract  out  of  the  statute  of  frauds. 
— Masteraon  v.  Llttie,  (Tez.)  18  8.  W.  U4 

Agreements  relating  to  lands. 

2.  Tneiact  tnat  an  agreement  by  avenaee  in 
assume  and  pay  the  vendor's  debts,  made  In  con- 
•Ideratlon  of  the  conveyance,  was  by  parol,  does 
not  Invalidate  the  transaction.  — Traders'  Nat. 
Bank  v.  CUre,  (Tex.)  13  S.  W.  183. 

8.  As  the  statute  of  frauds  requires  some  mem 
orandnm  of  a  contract  for  the  sale  of  land  to  be  in 
writing,  signed  by  the  party  to  be  charged  there- 
with, parol  evidence  that  an  agreement  to  sell  land 
was  part  of  a  contract,  the  only  part  of  which  re- 
duced to  writing  was  an  agreement  to  sell  goods, 
fs  properly  excluded. — Westmoreland  v.  Carson, 
(Tex.)18B.W.5S9. 

4  Under  Bev.  St.  Tex.  art.  S48,  providing  that 
DO  estate  of  inheritance  or  freehold  shall  be  con- 
veyed from  one  to  another  unless  the  conveyance 
be  in  writing,  subscribed  and  delivered  by  the  par- 
ly disposing  of  the  same,  an  oral  contract  by  one 
who  owns  land  certificates,  and  who  has  located 
the  land  intending  to  apply  for  oatents,  whereby 


he  agrees  to  convey  a  part  of  snch  land  to  anotlier 
in  consideration  of  his  rendering  services  as  an  at- 
torney In  respect  to  the  laud,  and  a  decree  of  par- 
tition obtained  by  the  latter  setting  off  the  land  to 
him,  cannot  be  pleaded  as  a  defense  by  the  attor- 
ney In  a  suit  against  him  by  one  who  received  a 
deed  of  the  land  from  the  owner  before  the  suit 
for  partition  was  begun.  —  Masterson  t.  Little, 
(Tex.)  18  8.  W.  164, 

Who  may  raise  dijectlons, 

6.  One  to  whom  a  deed  of  land  has  been  execnt- 
ed  has  the  right  to  object  that  a  contract  to  con- 
vey the  land,  previously  executed  by  bis  grantor 
to  a  third  party.  Is  void  under  the  statute  of 
frauds.— Masterson  v.  Little,  (Tex.)  18  8.  W.  154, 

Agreements  not  to  be  performed  witb- 
In  a  year. 

6.  Oen.  St.  Ky,  a  22, 1 1,  providing  that  no  ao- 
tions  shall  he  brought  on  oral  agreements  not  to 
be  performed  within  one  year  from  the  making 
thereof,  applies  only  to  agreements  not  to  be  per- 
formed by  either  party  within  a  year,  and  there- 
fore such  statute  cannot  be  set  ilp  as  a  defense  to 
an  action  for  the  second  annual  installment  of  the 
purchase  price  of  certain  personalty,  the  use  of 
which  as  his  property  the  defendant  has  had  from 
the  beginning,— Dant  v.  Head,(Ky.)  18  S,  W.  1078. 

7,  A  contract  to  board  a  person  for  life,  and  one 
to  let  him  retain  property  until  he  is  reimbursed 
from  the  rents  for  the  cost  of  an  improvement,  are 
not  within  the  statute  of  frauds,  as  they  may  be 
performed  within  a  year,— Dailey  v.  Cain,(Ky.)  18 
S.  W.«i4. 


FRAXJDTTIiENT  CONVEY- 
ANCES. 

Bee,  also,  CreOUtrrs'  Bill,  2. 
In  fraud  of  marital  rights,  see  Hutband  and  Wife, 
6,6. 

What  oonstltates. 

1.  The  facts  that  the  grantee  was  the  grantor's 
mother  and  a  non-resident;  that  the  recited  con- 
sideration was  one-third  only  of  the  fair  value  of 
the  property ;  that  the  conveyance  was  made  after 
suit  brought  against  the  grantor;  that  the  grantor 
exercised  control  over  and  improved  the  property 
after  Ibe  conveyance ;  and  that  neither  grantor  nor 
grantee  testified  In  the  case, — show  that  the  con- 
veyance was  fraudulent.— Behan  v.  Warfield,  (Ey.) 
13  8.  W.  431). 

Consideration. 

9.  A  prisoner  released  upon  a  ball-bond  made 
by  his  brother  absconded.  It  appeared  that  after 
his  arrest  certain  lands  were  conveyed  by  his  fa- 
ther to  the  bail  for  an  expressed  consideration 
of  f2,000,  and  after  his  release  were  reconveyed  for 
the  same  expressed  consideration.  The  bondsman 
would  have  been  unable  to  qualify  except  as  own- 
er of  such  lands.  Held  that,  in  a  suit  to  set  aside 
the  reconveyance  to  satisfy  a  judgment  on  the 
bond,  the  uncontradicted  testimony  of  the  father 
and  a  third  brother  that  in  both  cases  the  money 
was  actually  paid  must  be  taken  as  true,  and  the 
reconveyance  upheld.  —  Commonwealth  v.  Cre- 
means,  (Ky.)  18  S.  W.  884, 

8.  Where  several  persons  execute  a  joint  note 
for  borrowed  money,  .which  is  divided  among 
them,  It  is  a  sufficient  consideration  for  a  transfer 
of  land  by  one  of  them  to  the  others  that  they  as- 
sume and  agree  to  pay  his  share  of  the  note,  and 
his  creditors  cannot  attack  the  toanster  for  the 
reason  that  he  is  not  relieved  of  his  liability  as 
surety  for  the  others.  —  Traders'  Nat.  Bank  ▼. 
Clare,  (Tez.)  18  S.  W.  188. 

4.  When  the  amount  of  a  debt  recited  In  a  con- 
veyance as  the  consideration  thereof  Is  overstated 
through  a  mistake  of  law  or  fact,  and  the  value  of 
the  property  conveyed  does  not  exceed  the  actual 
amount  of  the  debt,  the  conveyance  Is  not  f  raudu- 
lent,— Freybe  v.  TIernan,  (Tex.)  13  S.  W.  870. 

6,  A  sale  of  goods  by  an  Insolvent  to  a  creditor 
In  consideration  of  a  debt,  and  of  payments  bv 
tibie  creditor  of  debts  due  ihose^fnun.w^mitha 


1148 


INDKS. 


goods  were  purchased  for  a  fair  price,  is  not  fraud- 
ulent.—Jacobs  V.  Totty,  (Tex.)  13  8.  W.  872. 

6.  A  mortgage  given  by  an  Insolvent  debtor  for 
$5,500,  (4,500  of  which  represent  past  indebtedness, 
and  (1,000,  money  advanced  on  the  execution  of  the 
mortgage,  is  fraudulent,  as  to  other  creditors, 
where  the  mortgagee  knew  at  the  time  that  the 
debtor  was  insolvent.— WalUa  r.  Adoue,  (Tex.)  18 
S.W.68. 

What  oonstltates — Knowledge  of  gran- 
tee. 

7.  In  consideration  of  the  transfer  of  lands,  the 
vendee  agreed  to  pay  certain  liens  thereon,  and 
also  certain  other  debts  of  the  vendor,  exe- 
cuting his  notes  for  the  amount  of  these  debts 
to  the  vendor,  who,  under  the  conditions  of 
the  sale,  at  the  same  time  indorsed  them  to  the 
creditors  whose  claims  the  vendee  was  to  pay. 
The  vendee  was  surety  for  all  these  debts.  Held 
that,  the  price  being  adequate,  the  transfer  would 
not  be  set  aside  in  favor  of  the  vendor's  creditors, 
though  the  vendee  knew  of  the  vendor's  insolv- 
ency.—Traders'  Nat.  Bank  v.  Clai-e,  (Tex.)  IS  S. 
W.  188. 

8.  A  sale  hj  an  insolvent  debtor,  in  which  the 
purchaser,  knowing  such  Insolvency,  Is  allowed  an 
udeflnite  credit,  is  fraudulent.— Jacobs  v.  Totty, 
<Tex.)  18  8.  W.  878. 

<^—  TranBactions  between  husband  and 
wife. 

9.  In  an  action  to  set  aside  a  conveyance  by  a 
husband  in  trust  for  his  wife,  as  in  fraud  of  cred- 
itors, it  appeared  that  the  conveyance  embraced 
all  of  the  husband's  land  as  well  as  his  personal- 
ty, consisting  of  farming  Implements,  house- 
hold furniture,  farm  stock,  etc;  the  expressed 
consideration  beingCia,00O.  The  evidence  showed 
that  the  land  was  worth  only  C5,0U0  or  $8,000, 
and  that  it  was  incumbered  by  a  deed  of  trust 
for  $2,500.  The  husband  and  wife  testifled  that 
on  their  marriage  in  1865,  15  years  before  the 
conveyance  was  made,  the  wife  had  $8,000  in 
money,  and  also  land  which  she  then  sold  for 
$3,000;  that  the  husband  borrowed  this  money; 
and  that  be  made  the  conveyance  to  repay  her  for 
the  loan.  Beld  that,  in  view  of  the  discrepancy 
between  the  actual  value  of  the  land  and  the  orioe 
mentioned  In  the  deed,  and  of  the  fact  that  the 
transfer  embraced  all  of  the  husband's  property, 
as  well  as  of  the  further  fact  thai  in  1805  the  hus- 
band acquired  title  to  all  the  wife's  personalty  in 
possession  by  virtue  of  the  marriage  relation,  as 
at  common  law,  the  conveyance  would  be  set  aside. 
— Benne  v.  Schnecko,  (Mo.)  IS  S.  W.  82. 

10.  On  the  same  day  that  plaintiff's  judgment 
by  default  was  recovered  against  the  husband,  a 
tiiird  person,  by  "  mutual-  consent, "  also  reoovered 
a  judgment  against  him.  A  motion  to  set  aside 
the  default  in  plaintiff's  case  was  made  in  behalf 
of  the  husband,  and  matters  were  so  managed  that 
the  "consent  "judgment  obtained  a  priority  over 

glaintilTs.  Held,  that  the  wife's  purchase  of  the 
md  for  $146  at  the  execution  sale  under  the  "con- 
sent" judgment  was  in  furtherance  of  and  tainted 
with  the  original  fraud. — ^Benue  v.  Schnecko,  (Mo.) 
18  S.  W.  82. 

Bights  of  vendee. 

11.  Where  a  son  agrees  to  convey  a  tract  of  land 
to  his  father  in  consideration  of  the  father's  buy- 
ing a  lot  and  building  a  house  for  him  In  a  neigh- 
boring town,  and  the  father  performs  his  part  of 
the  contract,  he  has  such  an  equity  in  the  tract 
agreed  to  be  conveyed  as  cannot  be  divested  by 
a  sale  of  the  land  under  execution  at  the  suit  of  a 
creditor  of  the  son,  whose  debt  was  contracted 
after  the  making  of  the  agreement  at  which  time 
the  son  had  no  debts. — CaSee  v.  omith,  (Mo.)  18 
&  W.  1050. 

Bights  of  creditors. 

13.  "Where  the  title  to  land  purchased  by  a  judg- 
ment debtor  is  taken  in  the  name  of  a  third  person, 
the  judgment  creditor  may  sue  to  transfer  the  title 
from  such  third  person  to  the  debtor,  and  subject 
the  land  to  satisfy  his  judgment,  though  the  judg- 
ment may  not,  for  want  of  registration  or  other- 


wise, be  n  lien  on  the  land.— ArbucUe  Bros.  Loffse 

Co.  v.  Wenar,  (Tex.)  13  S.  W.  968. 

Action  to  set  aside  defenses. 

18.  Where  the  title  to  land  pu  rchased  by  a  Judg- 
ment debtor  is  taken  in  the  name  of  a  third  per- 
son, and  the  judgment  creditor  sues  to  transfer 
the  title  from  such  third  person  to  the  debtor,  aud 
subject  the  land  to  satisfy  his  judgment,  defend- 
ants cannot  plead  that  since  the  suit  was  brought 
the  land  has  oeen  sold  under  execution.  Snohploa 
Is  only  available  to  the  purchaser  at  such  sale,  or 
his  privies.- Arbuckle  Bros.  Coffee  Ca  v.  Wenar, 
(Tex.)  18  a  W.  968. 

Oaxnbling  Contracts. 

See  Oamlng,  10,  U. 

OAtSINa. 

What  oonstltates  offense. 

1.  ActTenn.  April  8,1889,  imposing  a  privilege 
license  on  book-making  at  horse-races,  does  not  ex- 
tend the  law  authorizing  persons  to  bet  on  horse- 
races run  on  a  licensed  track  within  the  state,  so 
as  to  legalize  book  making  on  races  taldng  place 
in  other  states.— Brown  v.  State,  (Tenn.)  18  S.  W. 
886. 

2.  Act  Tenn.  April  8,  1889,  entitled" An  act  to 

Brovlde  revenue  for  the  state, "  etc.  Imposing  a 
cense  fee  "upon  each  person  •  •  •  engaged 
in  selling  pools  upon  any  running,  trotting,  or  pac- 
ing race  in  this  or  in  any  other  state, "  does  not 
extend  the  law  authorizing  the  sale  of  pools  on 
races  run  on  licensed  tracks  within  the  state,  so  as 
to  legalize  the  selling  of  pools  on  races  taking  place 
out  of  the  state.— Palmer  v.  State,  (Tenn.)  13  S.  W. 
883. 

8.  One  who  keeps  watch  for  the  purpose  of 
guarding  againstdetecUon  of  others,  who  are  play- 
ing cards  in  a  public  place,  is  himself  a  princinikl 
in  the  offense.— Earp  v.  State,  (Tex.)  18  S.  W.  &8. 

^  I'he  game  of  "oontz, "  played  with  dice  on  a 
table  or  other  surface  by  betters,  does  not  come 
within  the  meaning  of  the  terms,  "  other  machine 
or  contrivance, "  used  in  Act  Ky.  March  25,  IS86, 
making  it  a  felony  to  "set  up,  carry  on,  or  conduct 
*  *  *  a  keno-bank,  faro-bank,  or  other  machine 
or  contrivance  used  in  betting,  whereby  money  or 
other  thing  may  be  won  or  lost. " — Commonwealth 
V.  Kammerer,  (Ey.)  18  8.  W.  108. 

5.  A  room  inmished  and  occupied  as  a  sleep- 
ing apartment  only,  no  other  room  in  the  honse 
being  occupied,  is  an  "outhouse, "  within  the  mean- 
ing of  Fen.  Code  Tex.  art.  856,  prohibiting  card- 
plaj^ng  in  "outhouses.  "—Slsk  v.  SUte,  QDKt.)  IS 

6.  A  school-house  Is  a  "public  house"  within 
Pen.  Code  Tex.  art.  866,  prohibiting  the  playing  of 
cards  in  public  houses,  and  is  none  the  less  so  on  a 
day  when  there  Is  no  school,  and  the  building  is 
temporarily  vacant,  or  being  used  for  other  pur- 
poses.—Cole  v.  State,  (Tez.)  18  &  W.  859u 

Evidence. 

7.  Where  the  evidence  Is  sufficient  to  establish 
the  fact  that  the  building  where  the  card  playing 
was  done  was  a  school-house,  as  charged  in  the  in- 
dictment, it  is  immaterial  that  the  state  was  al- 
lowed to  show,  for  the  purpose  of  establishing  the 
public  character  of  the  building,  that  on  the  day  in 
question  it  was  used  for  religious  services.— Cole 
V.  State,  (Tex.)  18  8.  W.  859. 

8.  On  indictment  for  playing  cards  "in  a  house 
for  retailing  spirituous  liquors, "  in  violation  of 
Pen.  Code  Tex.  art.  855,  proof  that  defendant  played 
cards  in  a  "  saloon  "  does  not  sustain  the  allegation. 
—Springfield  v.  State,  (Tex.J  13  S.  W.  752. 

9.  A  conviction  for  playing  cards  la  a  public 
place  will  be  set  aside  where  there  is  no  evidence 
connecting  defendant  with  the  offense. — OatUn  v. 
State,  (Tex.)  18  8.  W.  993. 

Gambling  contracts — Future  options. 

10.  Act  Tenn.  March  30,  1883,  H  1-3,  provide 
that  any  contract  for  the  saile  of  grain  for  future 
delivery,  where  either  party  is  dealing  simply  on 
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»  mmrgln,  and  than  is  do  intention  of  actual  de- 
livery, is  gaming;  and  the  making  of  Buch  con- 
tract is  declared  a  misdemeanor.  Code  Tenn.  1884, 
%  8438,  provides  that  all  contracts  founded  in  whole 
or  in  part  on  a  gaming  or  wagering  considera- 
tion are  void  to  that  extent,  field,  that  a  promis- 
■ory  note  given  to  cover  losses  sustained  by  the 
maker  in  dealing  in  futures  is  void. — Snoddy  T« 
American  Ifat.  Bank,  (Tenn.)  18  S.  W.  127. 

11.  Contracts  between  customera  and  commls- 
•ion  merchants  or  stock  speculators,  which  consist 
of  bets  and  wagers  on  the  future  rise  and  fall  in 
the  price  of  petrolenm,  grain,  provisions,  mnd 
stocln,  by  means  of  purchases  or  siles  which  do  not 
contemplate  a  delivery,  followed  by  periodical  set- 
tlementoof  difference*  between  the  agreed  and  the 
market  pr'oos,  are  within  the  purview  of  Gen.  St. 
Ky.  c.  4r,  art.  1,  which  provide*  that  gambling 
contracts  are  void,  and  money  or  property  lost 
thereunder  may  be  recovered.— Lyon*  ▼.  Hodgen, 

(Ky.)  18  a.  19.  vm. 


aABNISHMENT. 

Persona  and  property  subject  to. 

1.  Where  funds  belonging  to  a  defendant  are 
held  by  the  clerk  of  court  to  await  the  result  of 
the  suit,  and,  on  judgment  being  rendered  against 
defendant,  it  is  satisfied  out  of  such  funds,  defend- 
ant is  entitled  to  the  immediate  possession  of  any 
surplus  remaining  without  any  further  order  of 
court,  and  therefore  such  surplus  in  the  hands  of 
the  clerk  is  subject  to  garnishment  by  defendant'* 
creditors.— Leronz  v.  Baldus,  (Tex.)  18  S.  W.  1019. 

8.  A  final  judgment  for  conversion  Is  sub- 
ject to  garnishment  in  a  suit  in  a  different  court, 
where  it  appears  that,  although  some  of  the  prop- 
erty converted  was  exempt  from  forced  sale,  all  of 
It  was  not,  there  being  nothing  to  show  how  much 
itf  the  judgment  proceeded  from  exempt  property. 
—Burke  v.  Hance,  (Tex.)  18  8.  W.  168. 

8.  C,  having  obtained  a  judgment  against 
plalntlft,  garnished  a  judgment  which  plaintUt  had 
obtained  against  defendant  in  another  court.  De- 
fendant answered  the  writ  of  garnishment,  eetting 
np  that  be  had  appealed  from  the  judgment  ob- 
tained by  plaintiff,  and  denying  that  he  was  in- 
debted to  plaintiff ;  but  judgment  on  the  garnish- 
ment was  entered  against  him,  from  which  he 
failed  to  appeal,  and  afterwards  plaintiff  obteined 
final  judgment  against  him  on  his  appeal  Held, 
that  though  the  Judgment  on  the  garnishment  was 
erroneous,  yet  defendant,  having  failed  to  prose- 
cote  his  remedies  for  relief  against  it,  oannot  en- 
join thecollection  of  plaintiff's  judgment  by  plead- 
ing the  judgment  in  the  garnishment  proceeding, 
nor  can  C.  Intervene  and  prevent  plaintiff  from 
collecting  his  judgment.— Burke  r.  Hance,  (Tex.) 
18  S.  W.  168. 


Exemptions. 


4.  A  railroad  company  garnished  in  another 
stete  for  a  debt  owing  by  one  of  ite  brakemen  re- 
siding in  Tennessee  is  under  no  obligation  to  claim 
for  him  the  benefit  of  MiU.  &  V.  Oode  Tenn.  J  2981, 
which  ezemptotSO  of  the  wages  of  every  laboring 
man  from  seizure  by  garnishment  or  otherwise. — 
Carson  v.  Memphis  &C.&.  Co.,  (Tenn.)  18  S.  W. 
68ti. 

6.  As  cisemption  laws  have  no  extraterritorial 
force,  the  brakeman  himself  could  not  have  suo- 
cessf ully  set  up  the  exemption  law  as  a  defense  to 
the  garnishment  proceeding  in  the  other  stete,  and 
consequently  the  railroad  company  is  not  liable  for 
ite  failure  so  to  do.— Carson  v.  Memphis  &  C.  B. 
Co.,  (Tenn.)  18  S.  W.  688. 

6.  Bayles'  Civil  Bt.  Tex.  art.  2S85,  provides 
that  current  wages  for  personal  service  shall  be 
exempt  from  attachment  or  execution.  Plalc- 
tifl,  a  resident  of  Texas,  was  indebted  to  de- 
fendant also  a  resident  of  Texas,  and  was  em- 
ployed oy  a  corporation  doing  business  in  Texas, 
and  also  In  Missouri.  Defendant,  in  order  to  se- 
cure rayment  of  his  claim,  brought  suit  against 
plaintili  in  Missouri,  and  garnished  his  wages  in 
the  bands  of  the  corporation.  Held,  that  iujuno- 
tlou  would  lie  to  restrain  defendant  from  prose- 


cuting his  claim  in  Missouri  by  a  garnishment  of 
wages  exempt  by  the  laws  of  Texas.— Moton  v. 
Hull,  (Tex.)  18  8.  W.  84». 

7.  The  allegations  of  plalntUT*  petition,  to 
the  effect  that  on  the  day  the  garnishment  pro 
ceedings  were  begun  plaintiff  and  defendant  were 
residente  of  Texas,  and  had  been  for  several  year* 
past,  and  were  now  residente  of  Texas,  are  sulfl- 
cient  as  to  the  residence  of  the  parties.— Moton  v. 
Hall,  (Tex.)  IS  S.  W.  849. 

8.  Under  Rev.  St.  Tex.  art  918,  which  provide* 
that  "no  current  wages  for  personal  services  shall 
be  subject  to  garnishment, "  a  garnishee  who  i* 
indebted  to  the  principal  defendant  for  current 
wages  is  bound  to  disclose  the  facte  showing  the 
exemption  where  the  principal  defendant  has  not 
voluntarily  appeared,  and  has  not  been  formally 
cited  to  appear,  in  the  garnishment  proocMMilng. 
though  articles  188,  189,  in  terms,  require  the 
garnishee  to  answer  only  a*  to  the  fact  of  indebt- 
edness.—Missouri  Fac.  Ry.  Co.  t.  Whipker,(Tex.) 
18S.W.689. 

Non-resident  defendant. 

9.  Where  the  garnishee  and  the  plaintiff  are 
both  residents  of  the  stete,  and  process  is  person- 
ally served  on  the  garnishee,  who  admite  an  in- 
debtedness to  the  defendant,  the  fact  that  the  lat- 
ter is  a  non-resident,  and  is  cited  only  by  publica- 
tion, does  not  deprive  the  court  of  jurisdiction  to 
render  a  judgment  against  the  defendant  that  will 
bind  the  fund  in  the  garnishee's  hands.— Berry  r, 
Davis,  (Tex.)  18  S.  WT  978. 

GIFTS. 

DellTery — winter  vivos. 

1.  In  an  action  to  recover  money  alleged  to 
have  been  given  to  plaintiff  by  defendant's  testa- 
tor, two  witnesses  testified  that  when  one  of  them 
paid  testator  certain  money  shb  expressed  the  in- 
tention of  giving  it  to  plaintiff;  that  the  testator 
was  expecting  to  die,  and  said  she  had  already 
given  all  her  property  to  plaintiff:  but  at  the  wit- 
ness' suggestion  she  maide  a  will  to  that  effect 
Plaintiff  testified  that  before  she  died  she  gave  the 
money  to  him,  and  he  put  it  in  a  box  with  paper* 
belonging  to  him.  Held,  that  the  evidence  was  not 
sufficient  to  show  delivery  of  the  money;  plaln- 
tifps  testimony  as  to  a  transaction  with  a  decedent 
being  inadmissible.— Hubbard  v.  Cox,  (Tex.)  18  S. 
W.  170. 

Caosa  mortis. 

2.  It  was  the  intention  of  a  widow  to  give  her 
dower  in  the  personalty  of  her  second  husband  to 
bis  children  by  a  former  marriage,  and  she  so 
stated  to  various  persona^  though  do  actual  deliv- 
ery was  made.  On  her  death-bed  she  called  her 
brother  to  her,  and  told  him  that  the  property  in 
question  belonged  to  these  children,  and  that  she 
wanted  him  to  take  charge  of  it  for  them,  and  see 
that  they  got  it  Held  not  a  sufilclent  delivery, 
and  that  there  was  no  valid  gift— Rowland  v. 
Phillips,  (Ark.)  18  S.  W.  1101. 

GRAND  JUBT.. 

Procedure — Construction  of  statute. 

1.  Code  Crim.  Proc.  Tex.  art  877,  provides  that 
an  objection  to  a  grand  juror  shall  be  heard  in  no 
other  way  than  by  challenge.  Held,  on  motion 
to  set  aside  indictment  on  the  ground  that  one  of 
the  grand  jurors  was  not  qualified  to  serve,  that 
article  528,  subd.  9,  providing,  as  a  ground  for  mo- 
tion to  set  aside  an  indictment  "that  some  person 
not  authorized  by  law  was  present  when  the  grand 
jury  were  deliberating  upon  the  accusation  against 
the  defendant,  or  were  voting  upon  the  same, "  re- 
ferred only  to  persons  other  than  grand  jurors. 
Woods  V.  State,  10  S.  W.  lOS,  explained.— Doss  v. 
State,  (Tox.)  18  S.  W.  788. 

Review  of  action  of  jury. 

2.  Crim.  Code  Ky.  tit  6,  c.  1,  $  107,  providing 
that  the  grand  jury  can  receive  none  but  legal  ev- 
idence, and  are  not  bound  to  hear  evidence  for  tho 
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defendant,  bnt  that  It  la  their  duty  to  weigh  all  ev- 
idence before  them,  and,  if  they  belieye  other  ev- 
idence within  their  reach  will  explain  away  the 
charge,  to  order  such  evidence  produced,  is  direct- 
ory merely  and  does  not  confer  on  the  trial  court 
the  power  to  review  the  action  of  the  grand  jury  In 
respect  to  evidence  received  by  them. — Common- 
wealth V.  Minor,  (Ky.)  18  &  W.  6. 

QTJAaANTY. 

Contlnolng  guaranty. 

1.  Defendant's  intestate  agreed  with  plaintiff's 
Arm  to  guaranty,  to  the  amount  of  1350,  the  ac- 
count of  a.,  who  was  about  to  go  into  business, 
provided  they  would  allow  Q.  credit  to  a  like 
amount  on  his  own  responsibility;  and  some  time 
afterwards,  O.  having  in  the  mean  time  bought  and 

Said  for  several  times  the  amount  of  the  guaranty, 
efendant's  Intestate  executed  another  guaranty, 
agreeing  to  become  O.'s  surety  to  the  amount  of 
«aOO,  "instead  of  tSSO,  as  heretofore"  H«id,  that 
the.  agreement  was  a  conttnulng  guaranty. — Qard 
net  V.  Watson,  (Tex.)  18  S.  W.  W. 

Belease. 

2.  The  guarantor  of  an  open  acconnt  Is  re- 
leased, where  the  creditor,  without  his  consent, 
takes  property  from  his  deotor,  which  is  credited 
on  the  debt,  and  a  note  for  the  balance,  for  a  defi- 
nite length  of  time,  stipulating  for  a  higher  rate 
of  interest,  and  secured  by  a  transfer  of  cboses  in 
action;  and  the  burden  is  on  the  creditor  to  show 
the  guarantor's  conseatk  —  Qardner  v.  Watson, 
<TexO  13  a  W.  89. 

QUABDIAN  Aim  WASD. 

Bonds,  subrogation  of  sureties,  see  SiibrogatUm, 

1,2. 
Guardian  ad  litem,  see  lT\faney,  6-12. 
Seduction  of  ward,  see  Seduction,  8, 4. 

Appointment  of  guardian. 

1.  Mansf.  Dig.  Ark.  $  8462,  authorizes  the  clerk 
«f  the  probata  court  to  appoint  guardians  in  vao»- 
tion,  subject  to  the  approval  of  the  oourtb  Held 
that,  though  no  subsequent  confirmation  of  the 
appointment  was  shown,  the  guardian's  authority 
could  not  be  attacked  collaterally,  where  It  ap- 
peared that  she  had  rendered  her  aooounta  to,  and 
Dad  been  recognized  by,  the  probate  court,  as 
guardian.— Shunxard  v.  FhiUps,  (Ark.)  18  &  W. 

sia 

Bonds — Belease  of  sureties. 

2.  Where  a  deceased  guardian  unlawfully 
loaned  his  ward's  money  to  a  firm  composed  of 
Umself  and  one  of  the  sureties  on  his  bond,  and 
the  surviving  partner  subsequently  made  an  as- 
signment both  of  his  individual  and  thepartner- 
•lup  property  for  the  benefit  of  creditors,  an  accept- 
ance by  the  ward,  after  attaining  majority,  of  a 
dividend  on  his  claim  from  the  assignees,  with  full 
knowledge  of  all  the  faots,  releases  the  surviving 
partner  from  liability  on  the  guardian's  bond. — 
BoberaonT.  TOnn,  (Tex.)  18  a  W.  885. 

8.  This  release  is  not  affected  by  the  fact  that 
the  ward's  claim  was  presented  to  and  allowed  by 
the  assignees  as  a  demand  against  the  partnership, 
Instead  of  against  the  surviving  partner  as  surety, 
since  both  the  partnership  property  and  the  indi- 
vidual property  of  the  surviving  partner  were  lia- 
ble for  the  debt.--Roberson  v.  Tonn,  (Tex.)  18  H. 
W.  886. 

4.  Where  a  gnardian's  bond  is  given  to  secure 
the  faithful  performance  of  the  duties  of  guardian 
as  to  theestates  of  two  minors,  the  guardian's  dis- 
oharge  as  to  one  of  them  does  not  release  the 
•ureties  from  liability  for  the  guardian's  miscon- 
•dnct  in  managing  the  estat-e  si  the  other.— Rober- 
son  V.  Tonn,  (Tex.)  18  S.  W.  885. 

Actions. 

6.  Where  a  guardian's  bond  is  made  payable 
to  the  county  judge,  and  is  conditioned  for  the 
-faithful  performance  of  the  duties  of  guardian  of 


the  estates  of  two  minors,  as  to  one  of  whom  the 
guardian  is  subsequently  discharged,  neither  tha 
county  judge  nor  toe  discharged  minor  is  a  neces- 
sary part^r  to  an  action  by  the  other  minor  against 
the  sureties  on  the  guardian's  bond.— Boberson  T. 
Tonn,  (Tex.)  18  S.  W.  886. 

Accounting  by  guardian. 

6.  A  gnardian  who  had  received  rent  for  land 
devised  to  his  wards,  and  had  sold  it  under  order 
of  court,  was  directed  to  execute  deeds  to  the  pur* 
chasers  on  their  severally  executing  mortgages  to 
secure  the  deferred  payments.  After  receiving 
the  first  payments  and  additional  rent,  he,  together 
with  his  wife  and  oldest  ward,  delivered  ouitclaim 
deeds  to  the  purchasers.  No  guardian's  aeed  was 
executed  nor  did  the  purchasers  execute  mort- 
gages tor  the  deferred  payments,  or  ever  pay  any 
of  them.  The  will  under  which  the  wards  claimed 
the  land  was  subsequently  set  aside,  and,  in  a 
suit  for  partition  between  the  heirs,  including 
the  gruardian,  he  was  charged  with  oonverting  the 
rents,  and  answered,  setting  up  the  sale,  and  pray- 
ing that  it  be  set  off  against  his  shareof  the  estate^ 
The  decree  directed  payment  of  other  claims  out  of 
his  share.  There  was  evidence  that  the  balance 
was  paid  out  on  sundry  accounts,  and  that  the  pur- 
chasers, who  had  again  purchased  at  the  partition 
sale,  were  reimbursed  out  of  the  guardian's  share 
to  an  unknown  extent.  Held,  that  the  facts  failed 
to  show  that  the  guardian  had  received  any  money 
belonging  to  his  wards.— State T.  Badnllff,  (Ma)  18 
S.  W.  286. 

Bale  of  ward's  realty. 

7.  Gk>uld,  Dig.  Ark.  134,  granting  Jnrlsdietlon 
to  the  probate  courts  in  the  matter  of  tho  estates 
of  wards,  gave  no  express  authority  to  sell  the 
ward's  lands  for  his  maintenance.  Meld,  that  the 
general  chancery  Jurisdiction  of  the  circuit  court 
to  order  the  sale  of  an  infant's  lands  for  his  main- 
tenance, on  the  petition  of  the  statutory  guard- 
ian, was  not  thereby^taken  away.— Shumard  ▼. 
PhUIps,  (Ark.)  18  S.  W.  610. 

8.  Carr.  Code  Ky.  f  488,  relating  to  ttie  sale  of 
land  of  persons  under  disability,  provides  that  the 
guardian  of  each  infant  shall  execute  a  bond  with  at 
least  two  sureties:  and  that,  If  the  bond  be  not 
given,  anv  order  of  sale  and  any  sale  or  oonvey- 
anoe  shall  be  absolutely  void.  Land  was  oonveved 
to  the  grantor's  daughter  for  life,  remainder  to  ner 
children,  or.  If  she  died  without  leaving  children  or 
their  descendants,  to  the  grantor's  heirs  on  the 
death  of  the  daughter  and  her  husband :  proyide(L 
that  If  she  and  her  husband  should  sell  tha  land 
the  purchase  money  should  be  Invested  in  other 
land,  the  title  to  wnich  should  be  secured  to  the 
daughter  in  the  same  manner  as  the  land  originally 
granted.  Held,  that  the  power  of  sale  oonf erred 
by  the  deed  was  exhausted  by  a  sale  of  the  land 
originally  granted,  and  the  Interest  of  the  minor 
children  In  the  land  purchased  with  the  proceeds 
did  not  pass  to  the  purchaser  under  the  decretal 
sale  in  an  action  which  the  grantee,  their  mother, 
instituted  to  pass  their  title  without  having  exe- 
cuted the  requisite  bond.— IMtsoli  t.  glanaingi 
(Ky.)  18  a  W:  241. 

9.  Where  the  contingent  rights  of  the  grantor's 
heirs  are  secured  in  the  reinvestment,  their  inter- 
est is  too  remote  to  make  them  necessary  parties 
in  an  action  to  pass  the  titie  of  the  grantee's  chil- 
dren in  the  purchased  land.— Fritsch  v.  glawalng, 
(Ky.)  18  a  W.  241. 

10.  All  parties  having  avested  Interest  in  such 
action  being  represented  therein,  and  the  adult 
cbildren  having  elected  to  take  title  in  the  pur- 
chased land  by  their  fUlnre  to  assert  any  claim, 
the  commissioner's  deed  passes  tiUe  to  all  Inter- 
ests -in  such  land  except  those  of  the  infants.— 
Frltsch  V.  Klansing,  (Ky.)  18  a  W.  JML 

11.  Under  Oen.  St.  Mo.  1865,  c.116,  S  80,  relating 
to  sales  of  real  estate  by  a  curator,  providing  that 
"  no  real  estate  of  any  minor,  sold  under  the  provis- 
ions of  this  chapter,  shall  be  sold  for  less  than 
three-fourths  of  Its  appraised  value,"  a  deed 
showing  a  sale  for  a  less  amount  is  void  on  its 
face.— Carder  v.  Culbertson,  (Mo.)  18  &  W.  88. 
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TTA-RTgAR  COILFUS. 

"When  lies,  see  Criminal  Law,  7S. 

"When  writ  lies. 

1.  It  Is  error  for  the  district  oonrt  to  award 
the  writ  of  ticibeaa  corpus,  in  cases  pending  be- 
fore a  magistrate  sitting  as  an  examining  court, 
until  the  magistrate,  after  an  examination,  has  re- 
fused to  discharge  the  accosed.— Bx  parte  Ho- 
Corkle,  (Tex.)  18  S.  W.  Ml. 

SCearixig. 

8.  Under  Code  Crim.  Proc  Tex.  arts.  171, 174, 
906,  the  oourt  is  required,  in  Itabecu  corpus  pro- 
oeedlngs  for  admission  to  bail,  to  hear  evidence  of 
the  nature  of  the  offense,  ana  the  oircumstanoes 
under  wblob  it  was  committed.— In  re  Campbell, 
<Tez.)  18  a  W.  141. 

Handwriting. 

Proof  of,  MO  IMienee,  8S. 

Harmless  Error. 

See  AvPtal,  63-ft7. 

HAWKEBS  AND  FEDDLEBS. 

XjlcenseB. 

1.  Gen.  Laws  Tex.  1880,  p.  97,  proTidea  for  the 
collection  of  an  occupation  tax,  from  every  person 
or  firm  who  peddles  ont  cooking  stove*  or  ranges 
over  the  county,  fSSO  for  the  state,  and  tlOO  for 
each  county  in  which  they  make  a  sale.  Held, 
that  where  a  range  oompany  pays  the  state  tax,  and 
the  tax  for  the  county  in  which  it  does  or  proposes 
to  do  business,  the  number  of  teamsters  or  wag- 
oners it  employs  to  do  the  peddling  Is  discretionary 
with  tiie  company,  and  its  teamsters  or  wagoners 
are  not  liable  for  the  tax  as  individnal  peddlers, 
where  they  are  paid  wages  for  their  services,  and 
receive  no  other  compensation.  —In  re  Butin, 
<Tex.)  18  S.  W.  10. 

Oonstitutioaal  law. 

8.  Gen.  Laws  Tex.  1889,  p.  97,  which  provides 
for  the  collection  of  an  occupation  tax  from  every 
person  or  Arm  who  peddles  out  oooldng  stoves  or 
ranges  over  the  oountv,  8250  for  the  state  and  $100 
for  each  county  in  which  they  make  a  sale,  does 
not  conflict  with  Const.  Tex.  art.  8, 1  1,  which  ex- 
empts persons  engaged  in  agricultural  or  me- 
ohanlcal  pursuits  from  the  payment  of  occupation 
taxes.— In  i«  Bntin,  (Tex.)  18  S.  W.  la 

8.  Nor  does  It  violate  Const.  Tex.  art  8,  {  9, 
which  provides  that  all  occupation  taxes  shall  be 

miform  upon  the  same  class  of  subjects In  re 

Bntin,  (Tex.)  18  a  W.  10. 

Hearsay  Evidence. 

Bee  .Ev{d«?ioei  11. 

HIGHWAYS 

EstabllBliment  by  statutory  prooeedings 
— Kotioe. 
1.  cinder Bev.  SkTex.  art.  4870,  aaamended  Feb- 
ruary 6,  1884,  which  provides  that  the  jury  ap- 
pointed to  lay  ont  a  road  shall  give  notice  to  the 
persons  through  whose  land  the  road  will  run,  the 
failure  to  give  such  notice  renders  the  report  of 
the  jury,  and  the  action  of  the  court  thereon,  void 
for  want  of  jurisdiction.  —  Hclntyre  T.  Luker, 
<Tex.)  18  S.  W.  1037. 

9.  Appearing  before  the  commissioners'  court 
to  protest  against  the  report  of  the  Jury  is  not  a 
waiver  of  such  notice.— Hclntyre  T.Cuker,  (Tex.) 
18  &  W.  1097. 

UablUty  of  overseer  for  removing  fence. 

8.  A  road  overseer  who  removes  a  fence  on 
plaintilTs  land  In  pursuance  of  a  valid  order  of  the 
county  court  openinK  a  road  across  it  is  not  liable 
for  injury  occasioned  by  stock  entering  plaintiff's 


£  remises  thereby.— Cockrum  v.  Williamson,  (Ark.) 
i  S.  W.  699. 

Hiring;. 
Of  oonvlots,  see  Contrtct*. 

« 

HOMESTEAD. 

Acquisition  and  enforcement. 

1.  W.  purchased  certain  premises  in  1878,  and 
moved  into  the  house  the  following  spring.  He 
occupied  it  for  several  months,  but,  finding  it  in- 
convenient, moved  to  another  house,  belonging  to 
his  wife.  While  so  occupying  the  premises,  a  judg- 
ment was  rendered  agunst  him.  W.  afterwards 
sold  the  land  to  plaintiff,  who  in  time  sold  to  de- 
fendants. The  land  was  sold  under  an  execution 
on  the  judgment  against  W.,  and  purchased  by 
defendants.  In  an  action  to  enforce  plaintifl's 
lien  on  the  land  aa  vendor,  defendants  set  up  their 
title  as  purchasers  at  the  execution  sale.  On  the 
trial,  W.  and  others  testified  to  ToiB  occupancy  of 
the  premises  aa  a  homestead,  and  also  that  ho  had 
intended  to  rebuild  the  house.  Held,  that  the 
question  whether  the  premises  were  the  home- 
stead of  W.  or  not  was  one  of  intention,  and  a 
finding  that  the  land  was  such  homestead  would 
not  be  disturbed.  —  Steenburgen  v.  Greenwood, 
(Ark.)  18  S.  W.  709. 

9.  The  homestead  law  of  Missouri  providmi 
that,  where  execution  is  levied  on  a  tract  of  laud 
exceeding  in  value  the  amount  allowed  for  a  home- 
stead, the  debtor  may  designate  and  choose  the 
I>Brt  to  be  exempt,  but,  in  case  he  refuses  to  desig- 
nate such  part,  the  snerifl  shall  designate  three 
disinterested  appraisers,  duly  sworn  to  a  dis- 
charge of  their  duties,  who  shall  fix  the  boundariea 
of  the  homestead,  and  the  sheriff  shall  then  pro- 
ceed with  the  levy  on  the  remainder.  Defendant 
claimed  the  entire  80  acres  owned  and  Occupied  by 
tiim  as  a  homestead,  and  neglected  to  designate 
any  part  of  it  as  exempt.  The  sheriff  then  ap- 
pointed appraisers,  who  set  off  4S  acres,  includ- 
ing the  dwelling,  which  they  estimated  to  be  of 
the  full  value  mlowed  for  a  homestead ;  and  the 
sheriff  then  proceeded  with  the  levy  on  the  re- 
mainder. Held,  on  motion  to  quash  the  levy,  that 
defendant's  neglect  to  make  a  selection  was  a  re- 
fusal, and  that  it  was  not  necessary  for  the  sheriff 
thereafter  to  give  him  any  notice  of  his  right  of 
exemption,  as  provided  in  Rev.  St.  Mo.  1870,  S  9847, 
in  case  of  levy  on  certain  kinda  of  property,  not 
including  homesteads. — Meyer  v.  IIlckerson,(Mo.) 
IS  S.  W.  804. 

8.  It  was  not  necessary  that  the  appraisers 
should  set  off  with  the  homestead  any  part  of  the 
woodland,  which  was  on  the  part  furthest  from 
the  dwelling.— Meyer  v.  Nlckerson,  (Mo.)  18  &  W. 
904. 

4.  Mansf.  Dig.  Ark.  {  S006,  providing  for  the 
issuing  of  a  sv/persedeas  to  stay  a  sale  of  land,  un- 
der execution,  which  is  claimed  by  defendant  as 
his  homestead,  declares  that,  if  any  party  entitled 
to  exemptions  shall  desire  to  claim  tbem,  he  shall 
prepare  a  schedule,  verified  by  affidavit,  of  all  his 
property,  specifying  that  which  he  claims  as  ex- 
empt, and  file  the  same  with  the  clerk  or  justice 
issuing  the  execution.  Held,  that  a  schedule  and 
atadavlt  claiming  real  estate  levied  on  as  exempt, 
and  alleging  that  it  is  all  of  defendant's  real 
estate,  but  averring  nothing  as  to  any  other  prop- 
erty, is  insufficient  to  warrant  the  issuing  of  a 
supersedeas.— Brown  v.  Feters,  (Ark.)  18  B.  W. 
729. 

5.  It  should  appear  by  the  affidavit,  in  such 
ease,  that  the  debtor  is  a  resident  of  the  state. — 
Brown  v.  Peters,  (Ark.)  13  8.  W.  729. 

6.  An  answer  whic^  claims  certain  attached 
property  as  defendant's  homestead  is  Insuffi- 
cient, where  the  only  allegations  as  to  acquirement 
and  possession  thereof  are  that  at  the  date  of  the 
answer  defendant  was  occupying  and  claiming  the 
land  as  a  homestead,  as  he  must  have  acquired  it 
before  the  creation  of  the  debt,  and  been  a  bona 
fide  housekeeper  with  a  family,  and  in  possession, 
when  the  levy  was  made,  to  entitle  him  to  the  ex- 
emption.—Caldwell  v.  TruesdelUlKy.)  13  S.  W.  101. 
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ITatore  and  extent  of  right. 

7.  Const  Tex.  art.  16,  {  50,  exempts  from  forced 
•ale  "the  homestead  of  afamilv;"  and  section  58 
provides  that  the  homestead  shall  not  be  partitioned 
among  the  owner's  heirs  so  long  as  it  is  used  as 
such  by  the  surrlrlng  husband  or  wife,  or  so  long 
as  the  guardian  of  minor  childreif  may  use  and  oc- 
cupy the  same.  Held,  that  a  further  provision  in 
aecuon  52,  that  on  the  owner's  death  his  homestead 
"shall  descend  and  vest  in  like  manner  as  other 
real  property, "  does  not  subject  the  homestead  to 
administration  in  favor  of  creditors,  so  long  as  it 
is  used  as  such  by  the  constituents  of  the  owner's 
family.— Chllders  v.  Henderson,  (Tex.)  13  a  W. 

vol. 

8.  A  debtor  who  has  children,  strangers  in 
blood,  residing  with  him,  and  whom  he  is  under 
no  natural  or  legal  obligation  to  support,  is  not  a 
honselceeper  with  a  family  so  as  to  entiUe  him  to 
the  benefit  of  the  homestead  law. — ^Bosaaett  ▼. 
Hall,  (Ky.)  18  B.  W.  844. 

9.  A  husband,  continuing  to  live  on  the  home- 
stead after  divoroe,  1b  the  head  of  a  family,  though 
the  decree  did  not  give  the  custody  of  minor  chil- 
dren to  either  party,  and  they  are  now  living  with 
their  mother;  and  It  is  immaterial  for  whose  fault 
the  divorce  was  granted. — Zapp  v.  BtrohmeTer, 
(Tex.)  18  8.  W.  9. 

10.  Under  Gen.  St.  Ey.  o.  88,  S  9,  exempting  from 
forced  sale,  as  a  homestead,  a  debtor's  land,  includ- 
ing the  dwelling-house  and  appurtenances,  not  ex- 
ceeding 91,000  in  value,  a  debtor  who  occupies  his 
wife's  land  as  a  homestead,  in  which  he  has  an 
estate  by  the  curtesy  exceeding  tl.OOO  in  value,  can- 
not daun,  in  addition,  a  homestead  In  adjoining 
land  to  which  he  has  title  in  fee.— Vanmeter  v. 
Vanmeter's  Assignee,  (Ey.)  18  B.  W.  934. 

11.  Under  Const.  Tex.,  art.  16,  S  50,  which  pro- 
vides that  "no  mortgage,  trust-deed,  or  other  lien 
on  the  homestead  shall  ever  be  valid  except  for  the 
purchase  money  therefor,  or  improvements  made 
thereon, "  an  attachment  levied  on  the  store-house 
of  an  Insolvent  debtor,  nsed  as  a  business  home- 
stead by  him,  does  not  create  a  lien  on  the  property ; 
and  a  conveyance  of  the  property  by  the  debtor 
to  his  son,  though  voluntary,  passes  title  free  from 
the  claim  of  the  creditor  of  the  father. — Willis  v. 
Mike,  (Tex.)  13  B.  W.  68. 

12.  In  Texas,  the  sale  of  a  homestead  for  the 
purpose  of  reinvestment  in  another  homestead  is  a 
voluntary  conversion  of  the  exempt  property  into 
money,  which  becomes  subject  to  garnishment. 
Uann  v.  Kelsey,  12  S.  W.  iS.— Kirby  v.  Qiddings, 
(Tex.)  18  S.  W.  27. 

Bights  of  wife  and  children. 

13.  The  county  court  has  no  authority  to  set 
apart  to  a  minor  child  of  a  deceased  wife  the  home- 
stead of  the  surviving  husband,  or  to  order  a  sale 
thereof  to  make  up  an  allowance  for  the  child  in 
lieu  of  exempt  property;  and  such  order  may  be 
attacked  collaterally.— watts  v.  Miller,  (Tex.)  18 
8.  W.  16. 

14.  Wag.  St.  Mo.  p.  898,  {  5,  provides  that,  on 
the  death  of  the  head  of  a  family  without  minor  chil- 

'  dren,  his  homestead,  to  the  value  of  (1,500,  if  situ. 
ated  In  the  country,  or  In  a  town  of  less  than  40,000 
inhabitants,  or  to  the  value  of  tS,000,  If  situated  In 
a  town  of  over  40,000,  shall  pass  to  and  vest  In  the 
widow.  Meld,  that  a  widow  who,  under  her  hus- 
band's will,  has  accepted  property,  whether  real  or 
personal,  greater  in  amount  than  that  to  which 
she  would  otherwise  be  entitled  by  law,  cannot  in- 
sist on  her  homestead,  if  repugnant  to  the  terms  of 
the  will.  Davidson  v.  Davis,  86  Mo.  440,  followed. 
— Bnrjress  v.  Bowles,  (Mo. )  l.S  S.  W.  99. 

15.  Under  Code  Tenn.  (Mill  &  V.)  U  2943, 
2944,  3250,  which  give  a  widow  both  homestead 
and  dower  in  her  husband's  land,  both  estates 
to  be  assigned  In  the  same  manner  and  by  the 
same  commissfoners,  a  widow  Is  entitled  to  the 
crops  growing  at  the  time  of  her  husband's  death 
on  the  land  assigned  to  her  as  homestead,  just  as 
she  is  under  the  common  law  in  the  land  assigned 
to  her  as  dower.— Vaughn  v.  Vaughn,  (Tenn.)  18 
S.  W.  1089. 

16.  Rev.  St.  Tex.  art  1993,  provides  that  the 
court  shall  set  apart  for  the  use  of  the  widow 


and  minor  children  and  unmarried  danghters  re- 
maining with  the  family  of  the  deceased  all  such 
property  of  the  estate  as  may  be  exempt  from 
forced  sale  by  the  constitution  and  laws  of  tne 
sute.  Article  2002  provides.  If  theestate  is  Insolv- 
ent, the  title  of  the  widow  and  children  to  all  the 
property  and  allowances  set  apart  or  paid  to  them 
underthe  provisions  of  this  and  the  preceding  chap- 
ter shall  be  absolute,  and  the  property  shall  not  bs 
taken  for  any  debts  of  the  estate  except  for  certain 
liens  and  preferred  claims.  Article  2007  provides 
that  the  homestead  shall  not  be  liable  for  any  debta 
of  the  estate,  except  for  the  purchase  money  tbere- 
of,  taxes,  etc.  Beidi,  that  the  homestead  of  a  deced- 
ent is  wholly  exempt  from  the  claims  of  the  general 
creditors  of  the  estate,  If  a  constituent  of  the  f  amilv 
survives  the  decedent,  but  that  so  much  of  article 
2002  as  attempts  to  pass  the  homestead  of  an  in- 
solvent absolutely  to  the  widow  and  minor  chil- 
dren, to  the  exclusion  of  the  adult,  was  in  vicda- 
tion  of  0>nst.  Tex.  art.  16,  $  52,  providing  that  the 
homestead  shall  descend  and  vest  as  other  real 
property  of  the  deceased. — Zwememann  v.  Voa 
Rosenburg,  (Tex.)  18  B.  W.  485. 

17.  A  widowed  daughter  who  returns  to  her 
father's  home,  and  Is  domiciled  there,  as  a  member 
of  his  famUy,  when  he  dies.  Is  entitled  to  hold  her 
father's  homestead  exempt  from  the  claims  of  his 
creditors,  under  Rev.  St  Tex.  art  1993,  which  pro- 
vides that  there  shall  be  set  apart  for  the  use  of 
the  widow  and  minor  children,  and  "unmarried 
daughters  remaining  with  the  family  of  deceased, " 
allproperty  exempt  from  execution  orforced  sale. 
—Chllders  v.  Henderson,  (Tex.)  18  B.  W.  4SL 

18.  Const  Tex.  art  16,  S  52,  provides  that  on 
the  death  of  the  husband  or  wife,  or  both,  the  home- 
stead shall  descend  as  other  real  property  of  the 
deceased,  but  It  shall  not  be  parationed  among 
the  heir*  of  the  deceased  so  long  as  the  gnardiaa 
of  the  minor  children  of  the  decrased  may  be  per- 
mitted, under  the  order  of  the  proper  court  hav- 
ing the  jurisdiction,  to  use  and  occupy  the  same. 
Rev.  St  art  1996,  provides  that  when  there  is  no 
widow  the  possession  of  the  homestead  shall  be 
delivered  to  the  guardian  of  the  minor  children. 
Held,  that  the  possession  of  the  homestead  by  the 
minor  children  after  the  death  of  both  parents 
can  be  protected  from  partition  only  through  the 
agency  of  a  reguUkr  guardian  under  the  authority 
and  permission  of  the  probate  court— Osborn  v. 
Osbom,  (Tex.)  18  S.  W.  588. 

19.  Where,  in  partition  of  a  homestead  among 
the  heirs  after  the  death  -of  both  parents,  it  ap- 
pears that  one  of  the  heirs  is  a  minor  without  any 
guardian,  and  the  probate  court  has  never  deter- 
mined his  right  to  occupy  the  homestead,  it  is  the 
duty  of  the  court  to  arrest  the  proceedings  until  a 
guardian  can  be  appointed,  and  the  court  can  de- 
termine whether  he  shall  be  permitted  to  occupy 
it  for  his  ward.— Osborn  v.  dsbom,  (Tex.)  18  8. 
W.  538. 

20.  Under  Gton.  St  Mo.  1865,  p.  450,  (  5,  providing 
that  on  the  death  of  the  head  of  a  family  his  home- 
stead shall  vest  in  his  widow  or  minor  children,  or, 
if  there  be  both,  in  his  widow  and  minor  children, 
without  being  subject  to  deceased's  debts,  unless 
legally  charged  thereon  in  his  life-time;  and  they 
shall  take  therein  the  same  estate  of  which  de- 
ceased died  seised:  provided,  that  such  <duldren 
shall,  by  force  of  this  statute,  only  have  an  in- 
terest in  such  homestead  until  they  stiall  attain 
their  majority,— where  deceased  leaves  no  widow, 
the  property  becomes  subject  to  deceased's  debt* 
on  the  arrival  of  the  children  at  majority. — Quinn 
T.  Kinyon,  (Mo.)  18  a  W.  878. 

21.  An  insolvent  debtor  died,  leaving  a  widow 
and  several  children.  Subsequently  the  widow 
died,  leaving  the  children  in  possession  of  the 
homestead,  valued  at  tl,000,  which  had  been  al- 
lotted to  the  debtor  In  an  action  against  him.  The 
homestead  was  of  little  value:  and,  on  petition  of 
the  guardian  of  the  infant  cnlldren,  be  was  au- 
thorized to  divide  the  same  into  town  lots,  for  the 
purpose  of  sale.  The  proceeds  of  the  sale  thus 
made  amounted  to  13,400.  Held,  that  the  children 
were  entitled  to  the  interest  on  the  whole  amount 
realized  from  the  sale  until  the  youngest  became 
of  age,  and  were  not  limited  to  the  interest  on  iho 
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original  Talne  of  the  homestead.— Turner's  Guard- 
ian V.  Turner's  Heirs  and  Creditors,  (Ky.)  18  S. 

Abandonment. 

28.  A  farm  occupied  as  a  homestead  does  not 
lose  that  character  by  the  purchase  of  a  house  and 
lot  in  a  city,  occupied  by  the  wife  partly  for  the 
purpose  of  sendine  her  children  to  school,  and  part- 
ly on  account  of  her  health,  the  husband  remain- 
UK  on  the  farm,  and  continuing  to  cultivate  it, 
neither  husband  nor  wife  intending  to  abandon  It 
as  a  homestead.— Reinstein  v.  Daniels,  (Tex.)  18 
S.  W.  aL 

28.  In  ejectment  to  recover  land  sold  plaintiff 
under  execution,  tbe  evidence  showed  that  defend- 
ant, who  claimed  the  land  as  his  homestead,  had  left 
it,  renting  it  for  a  year,  and  afterwards  for  five 
years,  and  moved  into  another  county,  where  he 
afterwards  lived,  and  kept  an  hotel,  and  voted.  De- 
fendant testified  that  he  intended  to  return  to  the 
landj  and  several  witnesses  testified  that  he  so  stat- 
ed his  intention  when  he  left  Held  that,  the  case 
having  been  submitted  to  the  court,  its  finding  that 
defeDdant  abandoned  the  land  as  his  homestead 
will  not  be  disturbed  on  appeal. — Smith  v.  Mat- 
Ungly,  (Ky.)  13  S.  W.  71». 

24.  Defendant  purchased  two  adloining  lots, 
which  were  for  a  long  time  embraced  In  a  common 
inclosure,  and  occupied  by  him.  He  afterwards 
built  a  house  on  one  of  the  lots,  separated  it  from 
the  other  by  a  division  fence,  and  rented  it.  The 
day  before  an  attachment  was  issued  against  the 
leased  premises  he  persuaded  the  tenant  to  sur- 
render possession,  removed  tbe  fence,  and  re- 
sumed occupancy  and  control  of  tbe  premises.  He 
testified  that  he  did  so  with  the  Ixmnfide  inten- 
tion of  holding  it  as  a  partof  his  homestead  against 
his  creditors.  The  court  instructed  the  jury :  "If 
you  believe  from  the  evidence  that  defendant  had 
abandoned  the  lot  in  controversy  for  home  use,  and 
appro]priated  it  for  other  than  home  purposes,  then 
you  will  find  for  plaintiff,  unless  you  believe  that 
at  tiie  time  of  the  levy  the  defendant  had  reappro- 
priated  said  lot  for  homestead  purposes,  and  was 
using  and  occupying  the  same  with  the  intention 
of  permanently  using  and  occupying  the  same  as  a 
borne ;  then,  in  that  event,  you  will  find  for  defend- 
ant. If  yon  believe  from  the  evidence  that  the  de- 
fendant nad  abandoned  the  lot  in  controversy,  for 
the  purpose  of  a  home,  and  that  at  the  time  of  the 
levy  he  was  using  and  occupying  it  as  a  sham  and 
pretext  to  shield  it  from  his  creditors,  then  you 
will  find  for  plaintiff. "  Held,  that  the  charge 
fully  presented  the  issues  of  the  case. — Milbum 
Wagon  Co.  v.  Kennedy,  (Tex.)  13  S.  W.  28. 

^.  A  lot  was  purchased  hy  the  head  of  a  family 
with  the  expressed  Intention  of  making  it  a  home- 
stead. It  had  on  it  a  residence,  barn,  and  other 
ontbuildings,  all  inclosed  by  a  single  fence.  The 
parchaser  converted  tbe  barn  and  outbuildings  in- 
to dwellings,  removed  them  to  one  side  of  the  lot, 
placed  them  open  temporary  foundations,  built  a 
fence  between  them  and  his  residence,  and  rented 
them  to  tenants;  but  all  this  was  done  with  the 
expressed  intention  of  selling  such  buildings,  and 
having  them  removed  from  the  lot,  and  it  was 
proved  that  he  had  several  times  offered  them  for 
sale,  and  always  required  that  the  purchaser  should 
remove  them.  Held,  the  evidence  justified  a  find- 
ing that  the  part  set  off  was  not  abandoned  as  a 
homestead.— RolUns  t.  O'FarreU,  (Tex.)  18  S.  W. 

uei. 

26.  It  was  not  error  to  charge  that  a  homestead 
will  not  be  held  to  be  abandoned  unless  "from  all 
the  testimony  it  clearly  appeturs  that  the  same  was 
permanently  abandoned,"  etc. — Rollins  v.  O'Far- 
reU, (Tex.)  13  B.  W.  1021. 

27.  Where  an  abstract  of  a  Judgment  rendered 
in  the  district  court  was  duly  registered  in  the 
county  clerk's  office,  and  the  question  was  as  to 
whether  certain  lands  bought  by  plaintiff  at  exe- 
cution sale  thereunder  had  been  abandoned  by  tiie 
dehtor  as  a  homestead,  the  effect  of  such  registra- 
tion was  sufficiently  indicated  to  the  jury  by  a 
charge  that,  if  such  lands  had  been  abandoned, 
then  plaintiff  should  recover.— Rollins  v.  O'Far- 
reU, (Tex.)  18  a  W.  1081. 
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Mortgage. 

28.  Under  Const  Tex.  art.  18,  S  BO,  providing 
that  "no  mortgage,  trust^Jeed,  or  other  lien  on  the 
homestead  shall  ever  be  valid,  except  for  the  pur- 
chase money  therefor,  or  Improvements  made 
thereon, "  a  trust-deed  for  borrowed  money  given 
on  land  actually  occupied  by  the  borrower  and  his 
family  as  a  homestead  is  invalid,  though  the  bor- 
rower states  in  his  sworn  application  for  the  loan 
that  the  land  was  not  his  homestead,  and  that  he 
owned  another  tract  therein  described,  which  he 
and  his  family  occupied  as  a  homestead,  and  he  is 
not  estopped  by  such  statement  to  deny  the  validi- 
ty of  tbe  deed.— Texas  Land  St  Loan  Co.  v.  Bla- 
lock,  (Tex.)  18  S.  W.  12. 

29.  Const.  Tex.  art  16,  S  50,  providing  that  no 
mortgage,  trust-deed,  or  other  lien  on  the  home- 
stead shall  ever  be  valid,  whether  created  by  the 
husband  alone  or  together  with  his  wife  does  not 
prohibit  an  unmarried  man  from  mortgaging  his 
homestead,  though  others  are  living  with  him  as  a 
family.— Smith  v.  Button,  (Tex.)  18  S.  W.  18. 

80.  In  Texas  a  surviving  husband  may  give  a 
deed  of  trust,  with  power  of  sale,  on  the  home- 
stead, though  it  is  partly  community  property,  to 
secure  payment  of  a  debt  against  the  community 
property.- Watts  v.  MiUer,  (Tex.)  18  8.  W.  16. 

81.  A  mortgage  executed  by  husband  and  wife, 
and  duly  acknowledged  by  her,  which  stipulates 
that  they  relinquish  all  rights  of  dower  and  home- 
stead in  the  land  mortgaged,  effectually  divests  her 
of  any  homestead  right  in  the  land,  though  the 
clerk's  certificate  of  acknowledgment  only  reoitea 
that  she  relinquished  herdower.— Razor  v.  Do  wan, 
(Ky.)  18  S.  W,  914. 

HOMICIDE. 

Murder,  right  to  bail,  see  Bail,  IS, 
Murder. 

1.  On  trial  for  murder,  malice  is  correctly 
charged  to  be  the  "Intentional  doing  of  a  wrong- 
ful act  towards  another,  without  legal  excuse  or 
justification.  "—Powell  v.  SUte,  (Tex.)  13  B.  W.  599. 

2.  On  the  trial  of  defendant  for  murdering  his 
wife,  a  witness  testified  that  he  was  standing  In 
the  door  of  defendant's  house  when  the  latter  re- 
turned from  work;  that  defendant  asked  deceased 
why  she  had  notcome  out  to  where  he  was  working, 
as  she  had  promised,  and,  upon  her  making  excuses, 
said.  "You  diu  not  want  to  come;"  that  after 
talking  a  while,  deceased  stooped  to  pick  up  a 
smoothing  iron  to  give  to  a  woman  who  at  that 
moment  came  for  it;  that  witness,  having  turned 
his  back,  heard  a  blow,  and  looking  around  saw 
that  defendant  had  cut  deceased  in  the  back;  that 
defendant  then  threw  her  down,  knelt  on  her 
breast,  and  raised  the  knife  again,  but  was 
stopped  by  the  witness;  that  he  then  dragged  her 
out  of  doors,  and  cut  her  in  the  arms,  neck,  leg, 
and  stomach,  though  tbe  witness  did  not  see  the 
blows  struck;  and  that  she  died  the  same  day.  The 
woman  who  had  come  after  the  iron  oorroborated 
the  witness  as  to  the  cutting.  .Held,  that  defend- 
ant was  guilty  of  murder  in  the  first  degree.— 
Mumhy  v.  State,  (Tex.)  18  S.  W.  141. 

8.  Two  men  living,  with  their  wives,  in  the 
same  house,  were  accused  of  a  murder,  evidently 
committed  in  the  course  of  a  burglary.  After  tbeit 
arrest,  during  an  altercation  in  which  each  accused 
the  other  of  the  shooting,  defendant  hetrayed  a 
eruilty  knowledge  of  the  location  of  objects  in  de- 
ceased's house  at  the  time  of  the  murder.  By  his 
direction,  too,  a  partially  burned  pistol  was  found 
In  his  co-defendant's  stove,  into  which  a  ball  ex- 
tracted from  deceased's  body  was  found,  to  fit 
His  co-defendant,  having  turned  state's  evidence, 
testified  that  they  went  together  to  deceased's 
house,  that  defendant  went  Inside  while  witness 
remained  at  the  gate,  and  that  while  standing 
there  he  heard  a  shot  within.  His  wife  testified 
that  she  heard  them  talking  together  after  they 
came  back,  when  defendant  said  it  was  the  first 
time  he  had  taken  his  shoes  off,  and  that  he 
stepped  on  a  carpet  newly  put  down,  which  made 
a  noise,  and  wakened  deceased.  Defendant  had 
expressed  ill  will  towards  deceased,  and  said  he 
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ought  to  be  shot.  Held  suffloient  evidence  to  ]u»- 
ttfy  a  conviction  of  murder  in  the  first  degree.— 
SUte  V.  Miller,  (Mo.)  U  S.  W.  883. 

4.  if  defendant  was  present,  aiding  and  abet- 
ting another,  who  deliberately  and  with  malice 
aforethought  killed  the  deceased,  be  was  guUtj  of 
murder  in  the  first  degree. — State  v.  Miller,  (Mo.) 
I8&  W.  882. 

6.  It  was  proper  to  charge  that  If  defendant 
•hot  and  killed  the  deceased  in  the  perpetration 
of,  or  the  attempt  to  perpetrate,  a  burglary,  be  was 
guilty  of  murder  in  the  first  degree. — State  v.  Mil- 
b«,  (Mo.)  18  S.  W.  883. 

6.  The  evidence  showed  that,  i>reparatory  to 
keeping  house,  the  wife  of  deceased  was  staying 
at  her  mother's  house,  and  that,  as  deceased  came 
to  get  her,  defendant,  her  brother,  who  was  liv- 
ing with  his  mother,  forbade  deceased  to  enter 
the  house,  and  on  his  ret>eatinp;  the  warning, 
when  deceased  oame  out  with  his  wife's  trunk, 
the  latter  replied  that  it  would  take  a  better  man 
than  defendant  to  keep  him  out,  whereupon  de- 
fendant shot  him  twice  in  rapid  snccession,  and 
Immediately  thereafter,  in  reply  to  a  question,  said 
lie  had  shot  deceased  because  the  latter  had  pre- 
viously threatened  to  kill  htm.  The  wife's  testi- 
mony that  deceased  entertained  ill  feelings  towards 
defendant,  and  had  threatened  to  kill  him,  was  cor- 
roborated oy  othe  r  witnesses,  two  of  whom  testified 
that  deceased  put  his  right  hand  to  his  hip  pocket 
just  before  defendant  shot,  and  that  after  his  death 
an  open  pocket-knife  was  found  in  that  pocket. 
Held,  that  a  verdict  of  murder  in  the  second  de- 

rB  was  warranted.— FoweU.  ▼.  State,  (Tez.)  18  S. 
599 

7.  Defendant  had  a  slight  qnarrel  with  her  sup- 
posed husband,  after  which  she  got  into  bed  with 
another  woman.  Her  husband  told  her  to  get  up 
and  make  his  bed,  and,  upon  her  refusal,  tried  to 
pull  her  out,  whereupon  she  stabbed  him,  from 
the  effects  of  which  he  died.  Held  sufficient  evir 
dence  to  support  a  conviction  of  murder  in  the 
second  degree.— Fisher  v.  State,  (Tez.)  18  S.  W. 
778. 

8.  It  is  the  duty  of  the  oonrt  to  submit  the 
question  of  murder  In  the  second  degree  in  all 
oases  where  there  is  any  evidence  tending  to  pre- 
sent that  issue.  Kvidence  of  defendant  that,  after 
the  quarrel  ensued,  the  deoeased,  who  was  a  bar- 
keeper, seized  what  defendant  supposed  to  be  a 
knife  or  pistol,  and  rushed  towards  one  end  of  the 
counter,  and,  just  as  he  was  about  to  turn  the 
counter,  defendant  fired,  is  sufacient  to  justify 
such  charge.— NaUey  v.  SUte,  (Tex.)  18  S.  W.  6T0. 

Manslaughter. 

9.  On  an  Indictment  for  murder,  the  evidence 
showed  that  defendant  walked  up  to  deceased  with 
pistol  drawn,  while  deceased  was  standing  near 
another  person,  and  shot  him  dead,  without  provo- 
cation. Mid  notwithstanding  such  other  person's 
remonstranoe;  that  defendant  was  in  no  danger 
whatever;  and  there  was  evidence  tending  to 
•how  that  deceased,  when  drunk,  was  a  dangerous 
man.  Held,  that  a  verdiot  of  manslaughter  would 
not  be  disturlied. — Hall  v.  Commonwealth,  (Ey.) 
18  8.  W.  1083. 

10:  There  was  no  ground  for  reversal  in  the  faot 
that  the  court,  in  its  charge  on  manslaughter,  used 
the  word  "  riot, "  instead  of  beat  and  passion, "  in 
defining  manslaughter:  "If  the  accused,  in  sudden 
riot  and  passion,"  committed  the  offense,  he  is 
guilty  of  manslaughter.— Clem  v.  Commonwealth, 
(Ky.)18B.W.  loa. 

U.  In  a  murder  case,  in  which  there  was  no  ev- 
idence that  deceased,  in  striking  defendant,  caused 
pain  or  bloodshed,  the  court  instructed  that  "ade- 
quate cause"  sufficient  to  reduce  the  homicide  to 
manslaughter  is  such  as  would  commonly  produce 
a  degree  of  rage  or  terror  in  the  mind  of  a  person 
of  ordinary  temper  sufficient  to  render  the  mind 
incapable  of  cool  reflection,  and  that  mere  insult- 
ing words  or  gestures  or  an  assault  and  battery  so 
slight  as  to  show  no  Intention  to  inflict  pain  or  in- 
jury, are  insufficient;  but  that,  if  pain  or  oloodshed 
Is  caused  by  an  assault  and  battery,  it  is  such  ade- 
quate cause.  Held  error,  as  the  jury  should  have 
been  left  to  determine  the  question  of  "adequate 


cause"  from  all  the  facta,  and  not  restricted  to  s 
single  cause  not  shown  by  the  evidence. — Cochr&n 
V.  State,  (Tex.)  18  S.  W.  651. 

12.  The  true  test  as  to  murder  iu  the  seoond  de- 
gree and  manslaughter  is  that  if  the  homicide  ivas 
committed  under  the  immediate  influence  of  sad- 
den passion,  for  which  there  was  adequate  causa, 
the  homicide,  if  not  justifiable,  would  be  man- 
slaughter, but  if  such  cause  did  not  exist,  and  tlie 
homicide  was  not  justifiable,  then  it  would  be  mur- 
der in  the  second  degree.  Any  circumstance  capa- 
ble of  and  actually  creating  sudden  passion,  aach 
as  anger  or  terror,  rendering  the  mind  incapable 
of  reflection,  whether  or  not  accompanied  by  bodily 
pain.  Is  "adequate  cause; "  and  if  defendant  killed 
deceased  at  a  time  when  the  latter's  actions  and 
words,  in  connection  with  his  physical  strengtb, 
produced  such  "adequate  cause,"  and  defendant, 
under  its  influence,  and  while  not  acting  in  self- 
defense,  killed  deceased,  he  would  be  guilty  of 
manslaughter.— Cochran  v.  State,  (Tex.)  18  8.  W. 
651. 

Justifiable  homicide. 

18.  Defendant  requested  the  court  to  charge  tbe 
jury  that  if  they  "believed  that,  at  the  time  of  tbe 
alleged  assault,  defendant  did  not  use  any  degree 
of  violence  with  intent  to  injure,  bat  was  merely 
making  some  preparation  to  defend  himseU 
against  any  real  or  apparent  danger,  they  should 
acquit. "  Meld,  there  being  some  evidence  which 
presented  the  issue  covered  by  the  request,  it  was 
error  to  refuse  it.— Hunt  v.  State,  (Tex.)  18  S.  W. 
85S. 

li.  In  judging  of  the  danger  the  drcnmstanoes 
must  be  viewed  as  they  appeared  to  defendant,  and 
if,  when  he  shot  deceased,  the  latter  was  violently 
attacking  him  under  circumstances  which  reasona- 
bly indicated  an  intention  to  murder,  maim,  or  in- 
flict serious  bodily  injury,  and  the  weapon  and  tba 
manner  of  its  use  were  reasonably  calculated  to 
produce  either  of  such  results,  then  the  law  pre- 
sumes that  deceased  Intended  to  murder,  maim,  or 
inflict  such  injury  on  defendant,  (Fen.  Code  Ter. 
art.  571, )  and  the  homicide  would  be  justifiable ;  and 
though  the  danger  was  not  real,  but  merely  appar- 
ent, the  homicide  would  be  justifiable,  if  at  the  tima 
the  conduct  of  deoeased  was  such,  under  the  oir- 
cumstances,  as  to  reasonably  induce  defendant  to 
believe  that  deceased  was  about  to  kill  or  inflict 
serious  bodily  Injury  on  him. — Cochran  v.  State, 
(Tex.)  13  8.  W.  661. 

15.  On  the  question  of  a  reasonable  appearance 
of  danger  to  justify  homicide,  the  court  properly 
charged  that  "It  is  the  right  of  the  defendant  to  have 
the  facts  considered  by  the  jury  as  they  reasonably 
appeared  to  him  at  the  time  they  transpired,  and 
i^  as  the  facts  reasonably  appeared  to  the  defend- 
ant, he  would  be  jusUfled  under  the  law  as  given 
in  this  charge,  he  should  be  acquitted.  It  would 
make  no  difference  that  the  facts  were  mistaken 
by  the  defendant,  and  that  he  was  in  no  real  dwi- 

fer  if  it  be  so.»— KaUey  v.  Stale,  (Tex.)  18  8.  W. 
ro. 

16.  There  was  evidence  that  defendant  sought 
deceased  with  intent  to  do  him  bodily  injury,  but 
that  before  the  conflict  took  place  he  abandoned 
that  Inten^  and  was  in  good  faith  endeavoring 
to  avoid  a  difficulty.  The  oourt  charged  the  jury 
that  if  defendant  "brought  about  a  meeting"  with 
deceased  for  the  purpose  of  killing  or  chastising 
him,  then  he  couM  not  be  acquitted  on  the  ground 
of  self-defense,  though  he  was  in  imminent  dan- 
ger or  great  bodily  harm.  Held,  that  tbe  instruo- 
tion  was  erroneous,  as  his  right  of  self-defense 
would  revive  upon  the  abandonment  of  his  intent 
to  injure  deceased.  —  Crane  v.  Commonwealth, 
(Ky.)  18  S.  W.  1079. 

17.  The  expression  "brought  about  a  meeting, " 
In  such  Instruction,  is  misleading,  where  the  evi- 
dence shows  that  the  killing  occurred  at  a  public 
meeting  where  defendant  had  a  right  to  be.— 
Crane  v.  Commonwealth,  (Ky.)  13  B.  W.  1079. 

18.  On  first  meeting  the  deoeased,  defendant 
was  the  aggressor,  striking  him  over  the  head 
with  his  pistol.  But,  having  disarmed  the  de- 
ceased, and  pursued  him  a  short  distance,  he 
abandoned  the  oursuit,  saving  that  he  could  not 
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■hook  »  mMi  in  tfielmckl  Deceased  then  withdrew 
to  anotber  building,  and  defendant  tarned  to  the 
enunination  of  a  wound  which  he  had  received. 
After  the  lapca  of  two  or  three  minutes,  deceased 
returned  at  a  rapid  gaii,  in  an  angry,  threatening 
manner,  to  where  defendant  was  standing.  The 
latter  called  to  deceased  to  stop ;  tbat  he  did  not 
want  to  shoot  him.  Deceased  nevertheless  kept 
on,  grappled  with  defendant,  and  was  shot.  Held 
that  instructions,  treating  the  affair  as  a  single, 
continuous  combat,  and  repeating  again  and  again 
that  defendant  could  not  justify  the  iiomicide  If  he 
brought  on  or  produced  the  conflict,  constituted  re- 
yersible  error.— Brazzll  t.  State,  (Tex.)  13  8.  W. 
1006. 

Assault  with  Intent  to  kill. 

10.  An  angry  dispute  arose  at  a  school  meeting 
between  one  whose  vote  was  challenged  and  tho 
challenger,  and  the  latter  and  his  brother  were 
rushing  towards  the  voter,  and  in  the  direction  of 
defendant,  who  was  chairman,  when  defendant 
drew  and  raised  his  revolver,  and  a  third  brother, 
sitting  near,  came  up  behind  and  threw  his  arms 
around  him,  pressing  his  arms  down.  Defendant 
partially  freed  himself,  and,  throwing  his  hand 
over  his  shoulder,  and  looking  back,  fired.  He  tes- 
tified that  he  feared  an  attack  from  one  of  the 
brothers,  who  was  drawing  off  his  coat,  when  he 
received  a  blow  in  the  back  of  the  head,  and  was 
grasped  from  behind.  Held,  that  whether  he  had 
reasonable  cause  to  believe  he  was  in  immediate 
danger  was  properly  left  to  the  jury.  — State  v. 
UcNamara,  (Mo.)  18  S.  W.  988. 

50.  Where  defendant  testifies  that  he  called  the 
prosecuting  witness  to  account  for  improper  lan- 
guage to  hfe  mother,  and  that  the  prosecuting  wit- 
ness shot  at  him  before  the  assault  was  committed, 
it  Is  error  to  instruct  that,  it  defendant  brought 
on  the  conflict,  he  cannot  avail  himself  of  the  law 
of  self-defense,  though  in  the  conflict  his  life  or 
person  was  endangered.  If  defendant  provoked 
the  contest  without  any  intention  to  kiU  or  inflict 
serious  bodily  Injury,  he  would  still  have  an  im- 
perfect right  of  self-defense,  which,  though  not 
•ufBcient  to  justify,  might  reduce  the  grade  of,  the 
offense.— Carter  v.  State,  (Tex.)  18  aw.  147. 

51.  On  a  trial  for  assault  with  intent  to  mur- 
der, where  there  is  evidence  from  which  the  jury 
may  infer  that  the  assault  was  committed  with  in- 
tent to  inflict  great  bodily  injury,  it  ts  error  to  in- 
Btmot  that,  to  rednce  the  offense  to  aggravated 
assanlt,  the  evidence  must  fail  to  show,  not  only 
that  defendant  had  a  specific  intent  to  kill,  but 
also  that  the  act  would  have  been  murder,  had 
death  resulted.  One  who  commits  an  assault  with 
Intent  to  do  great  bodily  injury  is  not  guilty  of  an 
assault  with  intent  to  murder,  since  the  spedflc 
Intent  to  kill  is  the  essential  element  of  tne  of- 
fense.—Carter  V.  State,  (Tex.)  13  S.  W.  147. 

S3.  Evidence  that  the  accused  became  engaged 
in  an  altercation  with  the  proprietor  of  a  saloon, 
which  terminated  In  his  bemg  ejected  therefrom; 
that  he  thereupon  procured  a  Winchester  rifle,  re- 
turned, and  shot  at  the  proprietor,— is  sufilcient  to 
sustain  a  conviction  for  assault,  with  a  deadly 
weapon,  with  intent  to  kill. —State  ▼.  Blvina,  (Ho.) 
18  S.  W.  »87. 

28.  It  is  not  error  to  refuse  to  charge  as  to  as- 
sanlt with  intent  to  kill,  where  the  evidence  shows 
that  death  resulted  directly  from  the  wound,  and 
not  from  any  improper  treatment  or  neglect  of  it 
— Fuloher  v.  State,  (Tex.)  18  &  W.  760. 

—  Beslstlng  arrest. 

84.  Defendant  committed  the  assault  in  resist- 
ing arrest  after  he  was  informed  by  the  ofBcer  asr- 
saulted  that  he  had  a  warrant  for  him.  Held,  that 
a  defect  in  the  warrant,  in  that  it  only  gave  his 
surname,  and  did  not  state  that  his  name  was 
nnlmown,  and  give  a  description  of  him,  being  at 
the  time  unknown  to  defendantjwas  no  defense. 
—Graham  v.  State,  (Tex.)  18  S.  W.  1018. 

Accidental  killing. 

25.  On  an  indictment  for  murder,  defendant 
testified  that  he  was  shooting  at  one  J.,  who  had 
tried  to  kill  him,  and  he  accidentally  shot  the  de- 
ceased.   Tho  evidence  showed  that  when  the  shot 


was  fired  J.  was  running  away.  Held,  that  It  was 
not  error  to  refuse  to  charge  the  jury  on  the  sub- 
ject of  self-defense  in  reference  to  .J.,  as  tending 
to  excuse  the  accidental  killing  of  deceased. — Sims 
V.  Commonwealth,  (Ky.J  13  8.  W.  1079. 

Conviction  of  lesser  offense- 

86.  Under  section  1665,  Rev.  St.  Ho.  1879,  a  con- 
viction for  a  common  assault  may  be  had  under 
an  indictment  for  assault  with  intent  to  kill.- State 
V.  Brent,  (Mo.)  18  S.  W.  874. 

Indictment. 

27.  An  assanlt  with  intent  to  kill,  which  is  pun- 
ishable, under  1  Rev.  St.  Mo.  1879,  i  1263,  by  im- 
prisonment In  the  penitentiary  for  a  term  not  ex- 
ceeding 10  years,  is  a  felony,  within  the  definition 
of  that  term  by  section  1676,  as  an  offense  for 
which  the  offender  "is  liable"  to  be  imprisoned  in 
the  penitentiary;  and  an  indictment  which  fails 
to  allege  that  such  assault  was  committed  with  a 
felonious  intent  is  bad.— State  v.  Clayton,  (Mo.)  IS 
8.  W.  819. 

28.  An  Indictment  for  an  assanlt  need  only 
charge  the  assault  in  general  terms,  without  spec- 
ifying the  manner  in  which  it  was  committed. 
Overruling  SUte  v.  Jordan,  19  Mo.  213,  and  Stats 
V.  Qreenhalgh,  24  Mo.  878,  and  following  State  v. 
Chandler,  Id.  871,  and  State  v.  Chumley,  67  Mo.  41. 
-State  V.  Clayton,  (Mo.)  13  S.  W.  819. 

29.  An  indictment  which  avers  that  defendant 
"feloniously,  willfully,  and  with  malice  afore- 
thought, did  kill  and  murder  F.  with  a  knife,"  is 
not  defective  because  it  fails  to  allege  the  manner 
in  which  the  knife  was  used.- Noble  v.  Common- 
wealth, (Ky.)  18  S.  W.  429. 

80.  An  indictment  charging  defendant  with 
shooting  deceased  with  a  pistol  is  not  insufficient 
because  It  fails  to  allege  that  the  pistol  was  loaded 
with  powder  and  a  leaden  ball  or  other  hard  sub- 
stance.— Sims  V.  Commonwealth,  (Ky.)  IS  S.  W. 
1079. 

6l.  An  indictment  charging  that  the  accused 
feloniously,  and  with  malice  aforethought,  as- 
saulted and  shot  at  a  person  named  therein,  with 
a  Winchester  rifle  loaded  with  powder  and  leaden 
bullets,  with  intent  to  kill  and  murder,  aulliciently 
charges  an  assault,  with  a  deadly  weapon,  with  in- 
tent to  kill,  under  Rev.  St.  Mo.  %  1262.— State  v. 
Elvins,  (Mo.)  18  8.  W.  987. 

iividence. 

82.  A  pending  Indictment  against  defendant  for 
murdering  the  child  of  deceased  by  poison  was 
properly  read  in  evidence  as  showing  a  motive  for 
the  crime;  and,  as  it  tended  to  establish  the  main 
l^sae,  it  was  not  necessary  for  the  court,  in  its 
cliarge,  to  restrict  the  purposes  for  which  tne  evi- 
dence could  be  considered.  —  Hudson  y.  State, 
(Tex.)  18  a  W.  888. 

38.  The  defense,  on  the  cross-examination  of  a 
state's  witness,  proved  defendant's  attempts  to 
prosecute  deceased  iiefore  the  witness,  who  was  a 
justice  of  the  peace.  The  state,  in  response,  proved 
by  the  witness,  over  defendant's  objection,  that  de- 
ceased had  previously  instituted  prosecutions  be- 
fore him  against  the  defendant.  Held  that,  whether 
or  not  the  evidence  was  Improper,  defendant,  hav- 
ing caused  its  Introduction,  could  not  complain. — 
Hudson  V.  State,  (Tex.)  18  S.  W.  388. 

84.  On  a  trial  for  assault  with  intent  to  kill,  ev- 
idence is  inadmissible  as  to  the  killing  of  a  third 
person  by  the  prosecuting  witness  a  few  minutes 
before  defendant  made  his  assault,  at  which  en- 
oounter  defendant  was  not  present,  and  with  which 
he  was  not  shown  to  have  been  connected;  and 
where,  on  the  admission  of  such  evidence,  the 
court  promises  to  withdraw  it  it  defendant's  con- 
nection is  not  shown,  it  is  error  to  permit  such 
evidence  to  go  to  the  jury  with  the  court's  ap- 
proval impressed  on  it — State  v.  Clayton,  (Mo.)  18 
S.  W.  819. 

85.  Where  there  is  nothing  to  show  that  the 
prosecuting  witness  was  acting  as  a  peace-officer 
at  the  time  of  the  assault,  it  is  error  to  admit  evi- 
dence that  be  then  held  the  office  of  town  marshal. 
—State  v.  Clayton,  (Mo.)  13  S.  W.  819. 

86.  Where  the  defense  is  justifiable  homicide, 
the  testimony  of  a  person  wno  was,  at  the  time. 
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itandiDg  to  the  left  of  defendant,  that  he  passed 
behind  defendant  from  his  left  to  his  rlKDt  side 
because  be  expected  deceased  would  strike  at  de- 
fendant with  a  billiard  cue,  and  that  he  feared 
being  hit,  is  admissible  as  bearing  on  the  effect 
likely  to  be  produced  on  defendant's  mind  hj  the 
conduct  of  deceased. — Coohran  y.  State,  (Tex.)  18 
8.  W.  661. 

87.  In  a  murder  case  it  appeared  that  defendant 
refused  to  pay  a  hack-driver,  and  tbat  deceased 
was  killed  while  Interfering.  Held,  tbat  the  driv- 
er's testimony  that  he  insisted  on  being  paid  be- 
cause he  sawdefendantordetedawayfrom  an  hotel, 
and  that  defendant  gave  him  a  wrong  name,  was 
immaterial,  and  prejudicial  to  defendant. — Child- 
ers  V.  State,  (Tex.)  IS  S.  W.  OSa 

88.  On  the  trial  of  certain  negroes  for  the  mur- 
der of  certain  whites  killed  in  a  fight  between 
whites  and  negroes  at  the  trial  of  one  L.,  before  a 
negro  justice  of  the  peace,  the  theo^  of  the  state 
was  that  the  negroes  started  the  difficulty  in  pur- 
suance of  a  previously  formed  conspiracy,  and 
there  was  testimony  tendlngto  sustain  this  theory, 
as  well  as  that  of  defendants,  that  the  whites 
started  the  trouble  pursuant  to  a  previous  plan  to 
interfere  with  the  court.  Held  that,  for  tbe  pur- 
pose of  showing  that  the  whites  went  there  with 
Innocent  motives,  which  would  tend  to  show  that 
they  were  not  the  assailants.  It  was  a  proper 
question  for  the  state  to  ask  one  of  them,  why  he 
went  there  armed,  and  that  his  answer,  "we  went 
there  to  see  that  no  harm  came  to  L.,"  was  compe- 
tent—Wicks  V.  State,  (Tex.)  18  8.  W.  748. 

89.  On  trial  for  murder,  B.  testified  for  the  state 
that,  during  the  summer  before  the  killing,  de- 
ceased asked  witness  to  carry  a  letter  to  defend- 
ant, and  to  tell  him  that,  if  he  did  not  bring  de- 
cet^sed's  things  back,  they  would  be  taken  by  law. 
Another  witness  for  the  state  testified  that  when 
B.  delivered  the  letter  to  defendant's  wife,  defend- 
ant not  being  present,  he  told  her  that.  If  tbe  prop- 
erty was  not  returned,  deceased  would  have  them 
arrested  for  theft.  Held,  that  the  admission  of 
this  testimony  was,  at  most,  harmless  error,  as 
other  evidence  showed  that  defendant  knew  all 
about  the  letter,  that  it  wu  read  in  his  presence, 
and  that  the  whole  subject  about  the  return  of  the 
property  was  discussed  between  witness  and  de- 
fendant and  defendant's  wife.— Fuloher  ▼.  State, 
(Ter.)  18  8.  W.  76a 

40.  On  a  trial  for  murder.  It  appeared  that  one 
C.,  on  the  day  of  the  killing,  or  shortly  before,  had 
stated  to  some  one  that  deceased  "bad  a  prettv  pis- 
tol, and  he  iatended  to  have  it,  if  he  had  to  kill  bim 
to  get  it."  This  statement  was  admitted,  as 
agamst  the  accused,  upon  the  idea  that  the  ac- 
cused, C,  and  others,  had  conspired  to  kill  the  de- 
ceased. Held  that,  the  jury  having  before  them 
the  real  tragedy,  detailed  by  eye-witnesses  for  nrd 
against  the  defendant,  could  not  have  been  misled 
01  Influenced  by  such  testimony,  even  if  incompe- 
tent—Clem V.  Coipmonwealth,  (Ky.)  18  B.  W.  103. 

4L  In  a  prosecution  for  murder,  testimony  that 
certain  bruises  found  upon  the  person  of  deceased 
were  made  with  a  "rough,  hard  substance, "  is  not 
objectionable  as  opinion  evidence.  —  Qrabam  v. 
State,  (Tex.)  18  8.  W.  1010. 

Evidenoe — Character  of  defendant. 

43.  Where  a  witness  In  a  murder  case  has  been 
questioned  as  to  the  general  reputation  of  accused, 
without  any  objection  that  the  question  did  not  fix 
the  time  as  that  of  the  mnrder,  his  answer  will 
not  be  excluded  from  the  jury  on  that  ground.— 
State  T.  Hope,  (Ho.)  13  8.  W.  490. 

— •  Character  of  deceased. 

48.  While  deceased  was  sitting  at  the  table  eat- 
ing his  supper,  defendant  stepped  up  behind  him, 
and  inflicted  the  fatal  blows.  Held,  that  defend- 
ant's evidence  that  deceased  was  a  violent  and  dan- 
gerous man  was  properly  excluded,  it  being  ad- 
missible under  WUlson,  Cfrlm.  St  Tex.  S  1064,  only 
where,  at  the  time  of  the  homicide,  deceased  did 
some  act  indicating  his  purpose  then  to  take  de- 
fendant's life,  or  do  him  serious  bodily  harm. — 
Walker  t.  State,  (Tex.)  18  S.  W.  tXO, 


Evidence — Declarations  and  adnilsslons. 

44.  On  a  trial  for  homicide,  in  which  the  evi- 
dence tends  to  show  a  killing  in  self-defense,  a 
statement  made  by  defendant  about  an  hour  after 
the  killing,  and  while  under  arrest,  that  he  would 
kill  any  man  "for  a  dollar, "  is  irrelevant — Holt  T. 
Commonwealth,  (Ky.)  13  8.  W.  71. 

46.  Under  the  rule  in  Xolen  v.  State,  14  Tex. 
App.  474,  that  "  where  the  confessions  of  a  defend- 
ant under  arrest  are  inadmiBSible  against  Mm,  be- 
cause made  while  he  was  uncautioned,  his  acta.  If 
tantamount  to  such  a  confession,  and  done  under 
similar  circumstances,  are  likewise  inadmissible, " 
it  was  error  to  allow  state's  witness  to  testify  that 
when  tbe  parties  who  had  arrested  defendant  and 
who  had  him  in  custody,  said  to  him,  "We  have 
arrested  you  for  killing  B.  [deceased]  last  night,  " 
he  seemed  agitated,  and  turned  pale. — ^Fulcher  v. 
State,  (Tex.)  13  8.  W.  750. 

46.  Deceased  was  shot  in  the  neck,  and  hia  artic- 
ulation was  affected  by  blood  collecting  in  his 
throat  About  15  minutes  after  he  was  shot 
brandy  and  camphor  were  administered,  and  about 
15  minutes  afterwards,  when  able  to  talk,  he  made 
certain  statementa  as  to  the  circumstances  of  the 
shooting,  and  who  shot  him.  Held,  that  the  dec- 
larations were  admissible  as  part  of  the  res  gettas. 
—Fuloher  v.  State,  (Tex.)  13  S.  W.  790. 

Djring  declarations. 

47.  Several  days  after  deceased  was  shot  lie 
made  a  statement,  which  was  reduced  to  writing 
by  witness,  and  sworn  to  before  him  as  a  notary 
by  deceased.  At  the  time  deceased  made  the  state- 
ment he  felt  conscious  of  approaching  death,  and 
believed  there  was  no  hope  of  recovery;  and.  al- 
though he  lived  a  month  and  a  halt  tbaresftor, 
there  was  nothing  to  show  that  his  mind  ever 
changed  as  to  his  condition.  Held  sufficient  to 
warrant  the  admission  of  the  statement  as  a  dying 
declaration.— Fuluher  v.  State,  (Tex.)  IS  S.  W.  750. 

48.  Where  a  dying  declaration  is  made  and  re- 
duced to  writing  and  sworn  to  by  the  declarant, 
but  the  accused  procures  the  rejection  of  the  writ- 
ing, he  cannot  object  to  oral  testimony  deteilinK 
what  the  deceased  then  said,  provided  it  be  shown 
that  the  statementa  were  made  under  oonditiona 
rendering  them  admissible  as  a  dying  declaration. 
— Hines  V.  Commonwealth,  (Ey.)  188.  W.  445.* 

49.  Where  an  injured  person  makes  statementa 
at  different  times  all  may  be  proved,  if  made  un- 
der a  sense  of  impending  death. — EUnea  v.  Com- 
monwealth, (Ky.)  18  a  W.  446.» 

Instructions. 

60.  The  definition  of  "malice  aforethought"  Is 
essential  to  the  charge  In  a  murder  case,  and  ita 
omission  is  not  cured  by  tbe  presence  of  definitions 
of  express  malice  and  implied  malice. — ChUders  v. 
State,  (Tex.)  18  S.  W.  660. 

61.  Error  cannot  be  predicated  of  the  court's 
charge  that,  "  unless  you  believe  from  the  evidence 
that  the  defendant  struck  the  deceased  with  the 
intent  to  kill  him,  or  to  infiict  such  serious  bodily 
injury  upon  bim  as  would  probably  end  in  his 
death,  you  will  acquit  him, "  as  itwasmore  favora- 
ble to  defendant  than  he  was  entitled  to.— Walker 
V.  State,  (Tex.)  18  8.  W.  86a 

S3.  The  assault  having  been  committed  Tolan> 
tarily,  with  deliberate  design,  and  with  an  instru- 
ment calculated  to  infiict  serious  bodily  injury 
which  might,  and  in  fact  did,  result  In  death,  the 
crime  was  murder,  and  the  court  properly  refused 
to  instruct  on  the  law  of  aggravated  assault  and 
battery.- Walker  v.  State,  (Tex.)  18  a  W.  860. 

68.  On  an  indictment  for  murder,  where  the 
only  issue  is  whether  the  Ulling  was  done  in  self- 
defense,  an  instruction  that  derendant  was  guilty 
of  manslaughter  if  he  intentionally  lired  off  his 
pistol,  and  accidentally  uid  carelessly,  and  not  in 
self-defense,  killed  deceased,  is  misleading  and  er- 
roneous.—Crane  r.  CommoBwealtli,(Ky.)  18  a  W. 
1079. 

64.  On  a  trial  for  assault  with  intent  to  muT^ 
der,  it  appeared  that,  while  the  person  assaulted 
had  his  rack  turned,  and  waa  walking  away,  the 
defendant  drew  a  knife  and  advan^d  towards 
blm.but  was  stopped  by  a  third  person.  Hm  court 
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charged  in  the  langnage  of  Pen.  Code  Tex.  art.  489, 
■nbd.  8,  that  the  use  of  any  dangerous  weapon,  or 
the  semblance  thereof,  in  an  angry  or  threatening 
manner,  with  intent  to  alarm  another,  and  under 
circumstances  calculated  to  effect  that  object, 
comes  within  the  meaning  of  an  "  assault. "  Meld, 
the  charge  not  being  Justified  by  the  erldence,  it 
was  error.— Hunt  v.  State,  (Tex.)  U  8.  W.  868. 

55.  Defendant  having  testified  that  he  was  shot 
at  by  deceased ;  that  he  retreated  and  fired  as  he 
retreated;  and  that,  if  he  killed  deceased,  be  killed 
him  under  these  circumstances, — be  cannot  object 
that  the  court  failed  to  instruct  that  he  had  the 
right  to  act  on  apparent  danger;  that  the  danger 
need  not  be  real ;  and  that  he  was  not  bound  to  re- 
treat in  order  to  justify  the  killing;  as,  according 
to  his  testimony,  the  danger  was  real,  and  he  did 
actually  retreat— Hudson  t.  State,  (Tex.)  18  S.  W. 
8Sti. 

56.  Where  defendant  admits  that  he  killed  de- 
ceased, an  instruction  on  circumstantial  evidence 
is  not  required.— Self  v.  State,  (Tex.)  13  S.  W.  602. 

57.  Where  the  evidence  shows  that  the  bomicide 
yras  either  murder  or  justifiable,  a  charge  on  man- 
slaughter should  not  be  given.— Self  v.  State,  (Tex.) 
18  8.  W.  602. 

5S.  On  trial  for  murder  in  the  first  degree,  the 
failure  of  the  court  to  charge  the  jury  as  to  mur- 
der in  the  second  degree,  when  the  evidence  tend- 
ing to  establish  that  grade  of  the  crime  is  light  and 
trivial,  and  of  such  a  character  that  it  is  not  at  all 
probable  that  the  jury  would  have  considered  it  in 
arriving  at  their  verdict,  is  not  reversible  error  in 
the  absence  of  objection  made  and  exception  taken 
to  the  charge  at  the  time,  as  required  by  Code 
Crim.  Proo.  Tex.  art.  685.— Davis  v.  State,  (Tex.) 
18  8.  W.  994. 

69.  Where,  in  a  trial  for  murder,  the  evidence 
clearly  raised  the  issue  of  self-defense,  it  was  er- 
ror to  omit  to  instruct  the  jury  upon  the  law  of 
self-defense,  and  to  refuse  a  proper  charge  there- 
on requested  by  defendant.  —  Reagan  ▼.  State, 
(Tex.)  13  8.  W.  10O9. 

60.  Where  two  persons,  quarreling  In  a  theater, 
went  outside  for  the  purpose  of  fighting  It  out, 
and  the  evidence  raised  the  question  whether  de- 
fendant, who  had  a  deadly  weapon  on  his  person 
or  in  bis  hand,  went  with  an  intent  to  use  it,  the 
issue  of  murder  in  the  first  degree  was  clearly 
raised,  and  it  was  proper  to  instruct  in  regard 
thereto.— Habel  v.  SUte,  (Tex.)  13  S.  W.  1001. 

Beasonable  doubt. 

61.  Under  the  role  that  in  a  prosecution  for 
homicide  the  charge  of  the  court  should  apply  the 
doctrine  of  reasonable  doubt,  as  between  the  dif- 
ferent degrees  involved  in  the  case,  an  instruction 
that.  In  order  to  warrant  a  verdict  of  murder  In 
the  second  degree,  the  jury  must  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  defend- 
ant committed  the  homicide  witb  implied  malice, 
etc.,  sufficiently  applies  the  doctrine  as  between 
murder  in  the  second  degree  and  manslaughter,  in 
the  absence  of  a  request  for  a  special  instruction. 
—Powell  V.  Btate,  (Tex.)  18  8.  W.  599. 

68.  Where  the  court  charges  the  doctrine  of 
reasonable  doubt  generally,  making  it  applicable 
to  the  whole  case,  an  objection  that  it  was  not  ap- 

glied  in  the  Instructions  on  threats  and  self-defense 
I  untenable.— PoweU  v.  State,  (Tex.)  13  S.  W.  599. 

Continuance. 

68.  Where  there  Is  a  conflict  of  testimony  as 
to  whether  deceased  was  armed,  and  as  to  his  ob- 

iect  in  approaching  defendant  at  the  time  of  the 
[iUing,  evidence  that  deceased  was  a  violent  and 
dangerous  man  is  material  to  defendant,  and  will 
jusnfy  a  continuance  to  procure  the  attendance  of 
absent  witnesses  to  prove  that  fact. — Holt  ▼.  Com- 
monwealth, (Ky.)  18  &  W.  71. 

64.  In  a  prosecution  for  murder,  defendant, 
whose  trial  was  set  for  the  term  of  court  at  which 
tie  was  indicted,  made  afBdavit  that  H.,  the  prin- 
tdpal  witness  for  the  state,  and  the  only  third  party 
who  saw  the  killing,  told  an  absent  witness  that 
not  until  deceased  nad  told  defendant  that  be 
must  fight,  and  had  struck  defendant  with  a  bar- 
rel-heat^  cutting  him  severely,  did  the  latter  draw 
ft  pistol  and  shoot  deceased.    Affiant  said  that  H. 


had  refused  to  talk  with  bis  attorney,  and  that  he 
could  procure  the  attendance  of  the  absent  witness 
at  the  next  term  of  court.  Held  that,  the  affi- 
davit showing  that  defendant  had  used  proper 
diligence,  a  continuance  should  have  been  granted 
to  enable  the  defendant  to  secure  such  witness. — 
Wells  v.  Commonwealth,  (Ky.)  18  S.  W.  915. 

New  trial. 

66.  Code  Crim.  Proo.  Tex.  art  777,  subd.  7,  whicb 
provides  for  a  new  trial  in  case  "the  jury,  after 
having  retired  to  deliberate  on  a  case,  have  re- 
ceived other  testimony, "  does  not  authorize  the 
granting  of  a  new  trial  in  a  murder  case  because 
the  jury  inspected  the  clothing  worn  by  deceased 
at  the  time  of  the  homicide,  after  they  had  retired, 
where  the  clothing  was  inadvertently  left  in  the 
jury-room,  and  other  undisputed  evidence,  besides 
the  clothing,  showed  that  deceased  was  shot  in  the 
back,  and  all  the  jurors  testify  that  its  inspection 
did  not  influence  their  verdict  —  Hendricks  T, 
State,  (Tex.)  18  8.  W.  678. 

66.  When,  on  indictment  for  murder,  defend- 
ant^s  motion  for  a  continuance,  on  the  ground  of 
absent  witnesses,  is  overruled,  and  a  verdict  of 
guilty  of  murder  in  the  first  degree  rendered,  and 
It  appears  that  there  is  some  probability  of  the 
truth  of  defendant's  theory  that  ne  killed  deceased 
because  he  slandered  his  sister,  and  that  the  slander 
may  be  proved  on  a  new  trial  by  such  absent  wit- 
nesses, the  new  trial  should  be  granted;  as  under 
Pen.  Code  Tex.  art  G97,  a  homicide  committed  be- 
cause of  Insulting  words  concerning  a  female  relft- 
tlve  Is  reduced  from  mui-der  to  manslaughter.— 
Hammond  v.  State,  (Tex.)  18  8.  W.  605. 

67.  Where  defendant  claims  that  he  killed  de- 
ceased in  self-defense,  and  the  prosecution  con- 
tends that  deceased  was  friendly  to  defendant, 
and  a  continuance  was  refused,  which  defendant 
asked  because  of  the  absence  of  a  witness  by  whom 
he  expected  to  prove  that  deceased  made  threats 
against  his  life,  and  that  such  absent  witness  told 
defendant  of  them,  and  It  appears  that  such  testi- 
mony is  probably  true,  a  judgment  of  conviction 
will  DC  set  aside  and  a  new  trial  granted. — Self  T. 
State,  (Tex.)  18  8.  W.  603. 

Appeal — Review. 

68.  A  bill  of  exceptions  to  a  refusal  of  the  trial 
court  to  allow  defendant  to  prove  his  cowardly  nat- 
ure will  not  be  considered  where  It  fails  to  show 
the  object  and  purpose  of  the  proposed  testimony. 
—Walker  v.  Stat«,  (Tex.)  18  8.  W.  860. 

69.  Under  Code  Crim.  Proo.  Tex.  art  688,  a 
conviction  must  be  set  aside  for  any  error,  how- 
ever immaterial,  which  was  promptly  excepted  to, 
and  properly  presented  by  a  bill  of  exceptions; 
and  the  fact  that  one  tried  for  murder  was  con- 
victed of  manslaughter  does  not  relieve  the  re- 
viewing court  from  considering  a  charge  as  to 
murder  in  the  first  degree,  which  was  objected  to 
on  the  ground  that  the  evidence  was  not  sufficient 
to  raise  the  question  of  murder.— Habel  r.  State, 
(Tex.)  18  8.  W.  lUOl. 

hob£(!b  and  street  kail- 

BOADS. 

Liability  for  negligence. 

In  an  action  for  personal  injuries  received 
by  plaintiff,  a  youth  nine  years  old,  in  alighting 
from  defendant's  cable  cars,  the  court  properly 
instructed  that,  if  the  jury  found  plaintiff  was 
a  passenger  on  defendant's  car,  and  that  de- 
fendant's agents  and  servants  in  charge  of  the 
car  knew  at  what  point  he  wished  to  uight,  and 
that,  when  they  reached  said  point,  they  did  not 
stop  long  enough  to  permit  plaintiff,  acting  with 
reasonable  care  and  diligence  for  one  of  his  years, 
to  alight  in  safety,  and  that  by  reason  thereof 
plalnUff,  in  attempting  to  alight,  was  thrown  from 
said  car,  and  injured,  then  he  is  entitled  to  re- 
cover.— Ridenbour  v.  Kansas  City  Cable  Rv  Co., 
(Mo.»  18  S.  W.  889. 
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Acknowledgment  of  deed  by  wife,  see  Deed,  8, 9. 
Competency  as  witnesses,  see  Witness.  5. 
Conveyanoes  between,  see  fraudulent  Conoeif 

aneea,  9, 10. 
Improvements  on  wife's  land,  lien,  see  Lient. 

Husband's  liability  for  wife's  debts. 

1.  Defendant  testified  that  his  wife  carried  on 
bnsiness  against  his  will;  that  he  had  notified  those 
With  whom  she  dealt  that  he  would  not  be  responsi- 
ble for  her  debts,  but  had  not  notified  plaintiffs,  be- 
cause he  did  not  know  they  were  dealing  with  her; 
that  he  had  put  no  means  in  the  business,  and  de- 
rived no  benefit  from  it;  and  that  it  was  not  neces- 
sary for  the  support  of  his  family.  It  appeared  that 
he  had  given  his  wife  a  house  and  lot,  and  Joined  her 
in  a  mortgage  thereon  to  enable  her  to  buy  the  estab- 
lishment. The  wife  had  carried  on  the  business  for 
nearly  two  years,  during  which  time  the  family 
lived  above  the  store.  A  disinterested  witness  testi- 
fied that  the  husband  had  promised  to  pay  plaintiff's 
claim.  Seld.,  that  the  evidence  was  sufficient  to 
jnstifly  the  finding  that  the  husband  had  so  as- 
sented to  his  wife's  carrying  on  the  business  as  to 
make  him  responsible  for  her  debts  in  relation  to  it. 
—Jones  V.  Woroher,  (Ky.)  18  S.  W.  911. 

Bights  and  liabilities  of  wife. 

S.  When  an  insolvent  debtor  conducts  his  busi- 
ness in  his  wife's  name,  but  the  management  of 
the  business  is  left  entirely  in  the  control  of  the 
husband,  the  avowed  purpose  being  to  place  the 
property  beyond  the  reach  of  the  creditors  of  the 
husband,  the  property  accumulated  in  such  busi- 
ness will  be  subjected  to  tbe  husband's  debts. — 
ITickle  V.  Emerson  Mercantile  &,  Manufacturing 
Ck).,  (Ark.l  13  8.  W.  78. 

3.  In  Kentucky,  a  personal  Judgment  against  a 
married  woman,  on  a  daim  which  does  not  author- 
ize a  person^  judgment  against  her,  is  void,  and 
she  is  not  estopped  from  resisting  its  enforcement 
afterwards  on  that  ground,  thougb  it  is  attempted 
to  be  enforced  in  another  court.— Spencer  v.  Par- 
sons, (Ky.)  13  8.  W.  72. 

4.  An  averment  that  a  married  woman  and  her 
husband,  in  a  former  action,  in  which  the  judg- 
ment sought  to  be  enforced  was  rendered,  availed 
themselves  of  all  defenses,  both  legal  and  equitable, 
is  a  sort  of  legal  conclusion  of  the  pleader,  and  is 
insufficient  as  a  plea  that  in  the  former  action  the 
figme  covert  set  up  her  coverture,  and  that  the  court 
decided  the  question  of  her  legal  «tatu8.— Spencer 
T.  Parsons,  (Ky.)  18  S.  W.  72. 

OonTeyances  in  fraud  of  marital  rights. 

5.  A  conveyance  on  tne  eve  of  marriage,  to  be 
regarded  in  equity  as  a  fraud  on  the  marital  rights 
of  the  intended  wife,  must  be  made  without  her 
consent  or  knowledge. — Murray  v.  Murray,  (Ky.) 
18  S.  W.  244.  '.  V-*  / 

6.  When  a  gift  or  voluntary  conveyance  of  all 
or  the  greater  portion  of  his  property  is  made, 
by  one  about  to  marry,  to  his  children  by  a  for- 
mer marriage,  without  the  knowledge  of  tbe  in- 
tended wife,  or  it  be  advanced  to  them  after  mar- 
riage without  the  wife's  knowledge,  a  prima  facie 
case  of  fraud  arises,  and  it  rests  on  the  beneficia- 
ries to  rebut  the  presumption. — Murray  v.  Murray, 
(Ky.)  18  8.  W.  244. 

Wife's  separate  estate. 

7.  Defendant,  who  had,  with  his  wife's  knowl- 
edge, mortgaged  his  cotton  crop  to  secure  supplies 
from  plaintiffs,  bought  a  wagon  from  them,  which 
he  paid  for  with  cotton  covered  by  the  mortgage. 
He  afterwards  mortgaged  the  wagon  to  plaintiffs, 
who  souglit  to  replevy  it  on  his  default  in  payment. 
Held  that,  in  the  absence  of  proof  that  plaintiffs 
were  Influenced  by  defendant's  wife  to  take  the 
mortgage  on  the  wagon,  or  to  extend  defendant's 
credit  on  the  faith  of  it,  she  was  not  estopped  to 
claim  it  on  the  ground  that  the  cotton  with  which 
't  was  paid  for  was  her  own.— Locke  v.  Adamson, 
(Ark.)  18  a  W.  702. 

8.  A  parol  antenuptial  contract  in  considera- 
tion of  marriage,  by  which  it  is  agreed  that  the  in- 
tended wife  shall  hold  as  her  separate  estate  tbe 
property  then  owned  or  thereafter  acquired  by  her, 
free  from  the  use  and  control  of  her  intended  hus- 


band, but  vesting  in  the  wife  no  power  of  disposi- 
tion thereof,  takes  from  the  husband  the  use  and 
control  thereof  during  her  life,  but  on  her  death 
bank-stock  owned  by  her  before  marriage  or  after- 
wards acquired  goes  to  the  husband. — Brown's 
Adm'r  V.  Brown's  Ex'rs,  (Ky.)  13  S.  W.  105. 

9.  Though  a  deed  executed  by  a  married  wo- 
man, without  joining  lier  husband,  in  considera- 
tion that  the  grantee  will  support  her,  cannot  di- 
vest her  of  the  legal  title,  yet,  where  the  grantee 
has  gone  into  possession  under  such  deed,  he  is 
entitled,  in  an  action  by  the  grantor's  heirs  to  re- 
cover the  land,  to  be  recompensed  for  the  support 
of  the  grantor  and  her  husband,  the  taxes  paid  by 
him,  and  the  value  of  his  improvements,  and  to 
have  the  same  declared  a  charge  on  the  land.  Such 
expenses  are  for  necessaries,  within  the  meaning 
of  (}en.  St.  Ky.  o.  52,  art.  3,  %  2,  which  provides 
that  the  wife's  real  estate  shall  be  liable  for  debts 
contracted  by  her  after  marriage,  for  necessaries 
for  herself  or  any  member  of  her  family,  when 
such  contract  is  in  writing,  signed  by  her.^Oraj 
V.  MarshaU,  (Ky.)  13  8.  W.  918. 

10.  In  an  action  by  a  married  woman  to  recover 
a  piano,  on  the  ground  that  it  was  her  separate 
property  and  had  been  sold  by  her  husband  to  de- 
fendant without  her  knowledge  or  consent,  the 
jury  were  instructed  to  find  for  plaintiff  if  the 
piano  was  owned  by  her  before  her  marriage,  un- 
less they  should  find  for  defendant  under  other  in- 
structions to  be  given.  They  were  then  told  that 
plaintiff  could  not  recover  if,  with  knowled^  of 
the  fact*,  she  accepted  any  of  the  money  paid  on 
the  piano,  without  returning,  or  offcringto return, 
the  money  so  received  to  defendant.  They  were 
then  told  that  receiving  the  money  merely  would 
not  estop  plaintiff,  unless  she  knew  of  the  sale  at 
the  time.  Held,  that  error  could  not  be  predicated 
of  tbe  charge  on  the  ground  that  it  did  not  set  forth 
in  clear  and  distinct  torms,  and  in  such  a  manner 
as  not  to  confuse  or  mislead  the  jury,  the  conditions 
on  which  plaintiff  would  be  entitled  to  recover.— 
Woodward  v.  MoNeUl,  (Tex.)  13  8.  W.  222, 

11.  Where  a  married  woman,  through  her  hus- 
band as  agent,  purchases  goods  for  the  benefit  of 
her  separate  property,  she  is  liable  therefor,  under 
Mansf.  Dig.  Ark.  i%  4625, 4626, 4680,  which  authorize 
a  married  woman  to  carry  on  any  business  on  her 
separate  account,  and  provide  that  judgments 
against  her  may  be  enforced  against  her  separate 
property  the  same  as  against  a  feme  snlc.  Follow- 
ing Hickey  v.  Thompson,  12  S.  W.  475.— Wolf  v. 
Duvall,  (Ark.)  13  8.  W.  728. 

12.  The  granting  clause  of  a  deed  began: 
•I,  L.  BL,  for  and  in  consideration  of  •  •  *, 
have  irranted  •  •  •,  and  by  these  presents 
do  grant,  •  •  •  unto  said  B.,  •  •  *  the 
lands  and  tenements  following,  to-wlt,  "—describ- 
ing them.  The  deed  concluded:  "Now,  I.  M.  H., 
wUe  of  the  said  L.  H.,  for  the  consideration  above 
set  forth,  do  hereby  assign,  release,  relinquislu 
and  quitclaim  all  mv  right,  title,  interest,  and 
ownership  to  the  said  B.  •  •  *  Therefore 
we,  L.  H.  and  M.  H.,  as  man  and  wife,  have  this 


day 


*    •    *    set  our  hands  and  seals." 


The  certificate  of  acknowledgment  was  to  the  ef- 
fect that  both  parties  grantor  acknowledged  that 
they  had  signed  the  same  for  the  uses,  purposes, 
and  consideration  therein  set  forth.  Dower  was 
not  mentioned  in  the  deed  or  acknowledgment. 
Held,  that  the  words  used  by  M.  H.  referred  to 
the  lands  described  in  the  deed,  and  were  sufficient 
to  and  did  convey  her  separate  estate  therein.— 
MaUn  V.  Ralfe.  (Ark.)  18  S.  W.  595. 

Contracts  of  wife— Avoidance. 

18.  A  statutory  bond  executed  by  a  married 
woman,  on  purchasing  land  at  an  execution  sale, 
under  Mansf.  Dig.  H  8085,  8087,  providing  for  the 
execution  of  such  bonds,  and  giving  them  the  effect 
of  a  judgment,  on  which  execution  may  issue,  is 
voidable  on  the  ground  of  the  obligor's  coverture, 
at  her  election  only.— Smith  ▼.  Hudson,  (Ark.)  1^ 
8.  W.  697. 
Conveyance  by  wife. 

14.  In  order  to  convey  the  wife's  right  of  dower 
and  homestead,  her  name  must  appear  in  tbe  body 
of  the  conveyance  as  one  of  the  grantors;  and  the 
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meretignliig  and  acknowledging  of  the  icstmiiient 

by  her  will  not  operate  to  convev  her  interest  in 

the  property.— Heaaela  t.  Martin,  (Ky.)  18  B.  W. 

859. 

CouTeyanceB  and  gifts  between. 

16.  A  conveyance  oi  land  by  a  married  woman 
to  her  hnsband,  without  consideration,  it  not  ap- 
pearing that  her  disabilities  of  coverture  were  in 
any  way  removed,  or  that  she  ratified  the  convey- 
ance afterwarde,  will  be  canceled. — Qraham  v. 
Btruwe,  (Tex.)  13  B.  W.  881. 

Actiona — ^By  wife. 

16.  Where  a  firm  givea  its  note  for  mon^ 
loaned  by  a  married  woman,  payable  to  her  hus- 
band as  trustee,  her  husband  being  a  member  ol 
the  firm,  on  the  firm's  becoming  insolvent,  the 
wife  may  sue  on  the  note  in  her  own  name. — Ilai^ 
tin  Brown  Co.  v.  Perrill,  (Tex.)  18  S.  W.  975. 

Community  property. 

17.  Profits  on  investments  of  a  wife's  separate 
estate  are  community  property  and  liable  for 
the  husband's  debts ;  and  if  the  profits  be  mixed 
with  the  wife's  separate  estate,  in  a  contest  be- 
tween the  wife  and  the  husband's  creditor,  the 
burden  Is  on  the  wife  to  show  bow  much  of  it  re- 
tained the  character  of  separate  estate,  or,  if  any 
part  of  it  has  undergone  mutations,  to  trace  and 
Identify  it— Clafiin  v.  Pfeifer,  (Tex.)  18  8.  W.  483. 

18.  Where  an  insolvent  member  of  a  firm  en- 
gaged in  the  manufacture  of  show-cases  conveys 
Eis  interest  in  the  partnership  to  his  wife,  which 
Includes  the  cases  on  hand  and  material  used  for 
their  manufacture,  her  interest  will  be  presumed 
to  be  community  property,  although  the  con- 
veyance is  in  good:  faith  and  for  consideration, 
and  in  a  contest  with  her  husband's  creditor  the 
burden  is  on  her  to  show  that  it  is  her  separate  es- 
tate, and  to  trace  and  identify  that  portion  of  It 
which  has  undergone  mutations.— Clafiin  v.  Pfei- 
fer, (Tex.)  18  a  W.  4SS. 

19.  In  Texas,  a  deed  of  trust  executed  by  a  man 
after  tlie  death  of  bis  wife,  on  land  which  was  the 
property  of  their  marriage,  and  occupied  by  them, 
ID  which  deed  the  children  of  such  marrlMe  do 
not  Join,  conveys  only  an  undivided  one  half  inter- 
est In  the  land.— Meyer  v.  Opperman,  (Tex.)  18  S. 
W.  174. 

au.  Under  Kev.  St.  Tex.  art  1658,  providing 
that,  on  death  of  husband  or  wife,  leaving  chil- 
dren, the  surviving  spouse  shall  take  one-half  of 
the  community  property,  and  the  children  the  other 
half,  a  surviving  cnild  inherits  all  of  a  deceased 
parent's  half  of  the  community  estate,  to  the  ex- 
clusion of  grandchildren. —Pegues  v.  Haden,  (Tex.) 
18  8.  W.  171. 

Separation  agreement. 

21.  A  separation  agreement  between  hnsband 
and  wife,  made  while  they  are  living  apart,  and  In 
consideration  of  that  fact,  and  of  their  agreement 
to  continue  to  live  apart,  whereby  they  malce  a  fair 
division  of  their  community  property,  is  valid.— 
Bains  ▼.  Wheeler.  (Tex.)  18  B.  W.  834. 

Impeachzaent. 

Of  witness,  see  Witness,  14-31. 

Implied  Trusts. 

Bee  Trutts,  1. 

Xxnputed  Negligence. 

Bee  Negligence,  7. 

INCEST. 
Indictment. 

1.  In  an  indictment  for  incest  committed  byde- 
fendmt  with  his  daughter.  It  was  Immaterial 
by  what  name  the  daughter  was  or  is  nov^  called, 
if  her  identity  is  established  as  the  daughter  of  de- 
fendant—Mathis  v.  Commonwealth,  (Ky.)  18  S. 
W.  860. 


Syldenoe. 

3.  Proof  of  one  oommission  of  the  offense  Is 
snlflcdent  for  conviction,  but  it  Is  not  error  to  permit 
the  proof  of  the  various  times  and  circumstances, 
of  the  repetition  of  the  offense. — Mathis  t.  Com- 
monwealth, (Ey.)  18  B.  W.  860. 

8.  Testimony  for  the  purpose  of  showing  that 
the  daughter  had  had  sexual  intercourse  with 
another  person  prior  to  her  marriage  was  properly 
rejected.— Mathis  v.  Commonwealth,  (Ky.)  18  B, 
W\860. 

INDECENT  EXFOBXTBE. 

Indictment — Variance. 

An  Indictment  charging  that  defendant "  did 
unlawfully  and  designedly.  In  public,  malce  an  ob- 
scene and  indecent  exhibition  of  the  persons  of 
others, "  in  violation  of  Pen.  Code  Tex.  {  848,  la 
not  sustained  by  proof  that  he  placed  an  obscene 
and  Indecent  writing  upon  the  clothes  worn  by 
others.— Tucker  v.  State,  (Tez.)  18  &  W.  1004. 

Independent  Contractor. 

Negligence  of,  see  Master  and  Servant,  6, 6. 

INDIANS. 

igeotion  of  trader  from  reservation. 

Rev.  St  V.  8.  i%  2128,  ■2129,  (Treaty  1866, 
Choctaws  and  Chickasaws,  art.  48,)  provide  that 
no  white  person  has  a  right  to  go  Into  the  Indian 
country,  except  ofBcers,  agents,  and  employes  of 
the  government,  and  of  any  internal  improve- 
ment company,  or  persons  traveling  or  temporari- 
ly sojonming  In  said  nations;  also  iiersons  tempo- 
rarily employed  as  teachers,  mechanics,  or  as  b»- 
Ing  skilled  In  agriculture.  Section  2147  provides 
that  all  persons  improperly  in  the  Indian  country 
shall  be  removed.  Section  2058  provides  that  the 
United  States  Indian  agents  shall  manage  the  af- 
fairs of  the  agency.  Including  the  Intercourae  of 
the  whites  with  the  Indians,  and  perform  such 
regulations  as  may  be  prescribed.  There  is  a  reg- 
ulation that  the  agency  shall  not  be  used  for  the 
concealment  of  persons  or  property  against  cred- 
itors. Held.,  that  a  licensed  trader,  who  had  sold 
out  his  business  and  abandoned  his  post,  and  was 
avoiding  his  creditors,  was  properly  ousted  from 
the  agency,  with  his  property.— Echols  v.  Tate, 
(Ark.)  18  8.  W.  268. 

INDICTMENT  AND   INFORMA- 
TION. 

Particular  crimes,  see  Burglury,  8,  4:  Dteorderlv 
House,  2;  False  Pretenses,  1-8;  Homietde,  27- 
81;  Incest,  1;  Indecent  Exposure;  Intoxieat- 
ing  Liquors,  10, 11 ;  Larceny,  4-7;  Periury,  1, 2; 
Rape,  1;  Robbery,  1;  WrecMng  2Vain»,  1. 

Following  language  of  statute,  see  AbdruAion,  1. 

Signature — By  foreman  of  grand  jury. 

1.  Where  the  signature  of  the  foreman  of  the 
grand  jury  to  an  indictment  is  placed  just  before 
the  conclusion,  "against  the  peace  and  dignity  of 
the  state, "  such  signature  is  mere  surplusage,  and 
a  motion  in  arrest  of  judgment,  based  thereon,  was 
properly  overruled.— Adams  v.  State,  (Tex.)  18  S. 
W.  1009. 

By  prosecuting  attorney. 

9.  Dnder  the  reqnirementof  the  Criminal  Code 
of  Kentucky,  that  the  foreman  of  the  grand  jury 
shall  sign  an  indictment,  it  is  not  necessary  that 
either  the  commonwealth's  or  the  county  attorney 
should  sign  it,  and  it  Is  Immaterial  that  either 
does  it.— Sims  v.  Commonwealth,  (Ky.)  18  8.  W. 
1079. 

Indorsement  of  witnesses'  names. 

8.  An  indictment  presented  without  the  names 
of  witnesses  indorsed  may  properly,  by  order  of 
court,  be  returned  to  the  grand  jury  to  supply  the 
omission,  and  entered  on  the  foUowingdav. — Stat» 
V.  McNamara,  (Mo.)  18  a  W.  988.   jDOQlC 
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Information  — Allegation    of   preent* 
ment. 

4.  Code  Crim.  Proc.  Tex.  art.  480,  snbd.  3,  re 
qnirea  that  an  information  "shall  appear  to  hare 
been  presented  in  a  court  having  competent  juris- 
diction of  the  offense  set  forth. "  Held  an  excep- 
tion to  an  information,  which  did  not  show  by  af- 
firmative allegation  that  it  was  presented  in  any 
court,  should  have  been  sustained.  —  Bowen  v. 
State,  (Tex.)  18  S.  W.  787. 

5.  Such  defect  is  one  of  form,  and  the  jnig 
ment  should  therefore  be  reversed,  with  leave  to 
amend  the  information. — Bowen  v.  State,  (Tex.)  13 
S.  "W.  787. 

Description  of  person. 

8.  Code  Crim.  Proc.  Tex.  arts.  814,  816,  require 
an  examining^  magistrate  to  certify  the  proceedings 
had  before  him,  including  defendant's  bail-bond, 
to  the  proper  court,  and  require  the  clerk  of  such 
court  to  deliver  such  proceedings  to  the  foremnn 
of  the  next  grand  j  ury .  An  indtetment  for  theft  of 
money  charged  that  it  was  the  property  of  one  D., 
whose  Christian  name  was  to  the  grand  jury  un- 
known. Held,  that  the  docket  of  the  examining 
magistrate,  which  recited  that  the  complaint  was 
made  by  &  W.  D.,  and  the  bail-bond,  which  recited 
that  defendant  had  been  committed  on  a  complaint 
charging  him  with  the  theft  of  money  from  said  8. 
W.  D.,  were  admissible  to  show  that  the  grand 
^ury,  by  reasonable  diligence,  might  have  known 
X's  Christian  name.— Kimbrough  v.  State,  (Tex.) 
18  S.  W.  218.  .  V        ' 

7.  Where  an  indictment  for  theft  alleges  the 
name  of  the  owner  of  the  stolen  property  to  be 
"Fraude,"  while  the  name  as  actually  and  prop- 
erly spelled  is  "Freude, "  the  question  of  variance 
should  be  submitted  to  the  jury;  and  it  is  error  to 
rale  that  the  names  are  itlem  sonarM.— Weitzel  v. 
State,  (Tex.)  18  8.  W.  864. 

Description  of  place. 

8.  Where,  in  a  prosecution  for  the  frandulent 
disposition  of  mortgaged  property,  the  Indictment 
describes  the  mortgaged  property  as  being  grown 
on  the  "McLame  Farm, "  evidence  that  the  farm 
was  known  both  as  the  "McLame  Farm"  and  the 
"McNamee  Farm"  does  not  constitute  a  fatal  vari- 
ance.—Martin  V.  State,  (Tex.)  13  8.  W.  161. 

Ckjmplalnt  and  information — Variance. 

9.  The  fact  that  a  complaint  describes  the  pros- 
ecntlng  witness  only  as  "J.  Withers, "  while  the 
biformation  describes  him  both  as  "J.  Wither" 
and  "J.  Withers, "  constitutes  an  immaterial  vari- 
ance.—Hardy  V.  SUte,  (Tex.)  18  S.  W.  1008. 

Election  of  counts. 

10.  The  state  cannot  be  compelled  to  elect  on 
which  count  it  will  rely  where  there  is  proof  tend- 
ing to  support  both  counts.  —Armstrong  v.  State, 
(Tex.)  18  S.  W.  864. 

INFANCY. 

See,   also,  OwirdUm  and  Ward;  Parent  and 

ChUd. 
Sale  of  liquor  to  minors,  see  InioxicaiingJAqaort, 

8. 

Contracts. 

1.  Under  Code  Mo.  $  8!i96,  which  provides  that 
a  conveyance  by  a  husband,  during  coverture,  of 
any  interest  in  his  wife's  real  estate,  shall  be  in- 
valid unless  jointly  executed  by  husband  and  wife, 
and  by  her  duly  acknowledged,  when  the  wife  was 
an  iafaet  at  the  time  of  the  conveyance,  it  is  void 
as  to  the  husband  as  well  as  to  her, — Craig  v.  Van 
Bebber,  (Mo.)  13  S.  W.  906. 

Ratification  and  avoidance. 

2.  When  a  minor  conveys  land,  and,  after  at- 
taining majority,  brings  an  action  of  ejectment  to 
recover  it,  it  is  not  necessary  to  set  out  in  the  pe- 
tition a  disafflrmanceof  the  conveyance.— Craig  v. 
Van  Bebber,  (Mo.)  13  S.  W.  906. 

8.  In  such  an  action,  when  it  appears  that  the 
minor  has  no  other  property,  be  may  recover  the 
laud  without  returning  so  much  of  the  purchase 


money  as  has  been  paid.— Craig  t.  Van  Bebber, 

(Mo.)  13  S.  W.  906. 

4.  An  offer,  afterattainingmajority,  toexecnta 
a  confirmatory  deed  on  the  payment  of  the  balance 
of  the  purchase  money,  is  not  a  ratification. — Craig 
V.  Van  Bebber,  (Mo.)  18  S.  W.  906. 

5.  A  judgment  against  the  administrator  of  s 
deceased  guardian  decreed  that  it  be  satisfied  by 
the  foreclosure  of  a  mortgage  executed  by  the 
guardian  to  his  bondsmen  to  indemnify  them  in 
case  of  loss ;  but  afterwards  a  private  setUement 
was  made  between  the  mother  of  the  infanta  and 
the  administrator,  by  which  a  part  of  the  land  was 
conveyed  to  the  mother,  and  she  gave  her  receipt 
in  full  satisfaction  of  the  judgment,  styling  heradf 
the  guardian  of  the  minors.  Afterwards  the  mi- 
nors brought  an  action  of  forcible  detainer  against 
one  in  possession  of  the  land,  alleging  that  they 
were  landlords,  but  not  alleging  that  they  clsimed 
bv  virtue  of  the  setUement.  Held,  that  the  action 
ol  forcible  detainer  did  not  amount  to  a  ratification 
of  the  illegal  setUement. — Wygal  v.  Myers,  (Tex.) 
18  B.  W.  567. 

Actions  —  Appointment  of  guardian  ad 

litem. 

6.  Where  the  record  of  a  cause  stiows  that  a 
guardian  ad  litem,  was  appointed  for  minor  de- 
fendants, and  that  he  accepted  the  appointment 
and  filed  their  answer,  the  recital  in  the  decree 
that  the  cause  was  heard  upon  their  answer  is  con- 
clusive as  to  the  service  of  legal  notice  on  the  mi- 
nors.—Beddinger  V.  Smith,  (Ark.)  13  8.  W.  784. 

7.  The  consent  of  minors  is  not  necessary  to 
the  appointment  of  a  guardian  ad  litem  for  them. 
—Beddinger  v.  Smith,  (Ark.)  IS  8.  W.  784. 

Judgment. 

8.  Where  a  minor  sues  by  his  next  friend,  s 
judgment  for  the  minor,  and  not  for  the  next 
friend,  is  proper,  when  the  latter  has  not  qnalified 
as  the  guardian  of  the  minor's  estate. — Galveston 
Oil  Co.  V.  Thompson,  (Tex.)  13  S.  W.  60. 

9.  A  decree  entered  against  minors  upon  the 
pleading,  withont  proof  of  every  material  allega- 
tion prejudicial  to  their  rights,  is  erroneous. — Ludc 
T.  Atkins,  (Ark.)  IS  S.  W.  10U7. 

10.  A  judgment  for  plaintiff  In  an  action  brought 
by  one  styling  herself  the  mother  and  next  friend 
of  her  minor  children  against  the  administrator  of 
their  guardian,  belongs  to  the  minors,  and  the 
mother,  having  no  interest  in  it,  is  not  a  necessary 
party  to  an  action  to  enforce  it.— Wygal  v.  Myers, 
(Tex.)  IS  a  W.  667. 

11.  The  complaint,  in  an  action  to  enforce  a 
judgment  against  the  administrators  of  the  guard- 
Ian  of  certain  minors,  alleged  that  the  minors  re- 
covered the  judgment  against  the  estate  of  their 
guardian,  but  the  judgment  was  in  the  name  of 
tiieir  mother  as  their  mother  and  next  friend. 
Held,  that  the  rule  that  the  allegations  and  pnx)f 
must  correspond  was  not  violated  by  admitting  the 
judgment  in  evidence,  as  the  minors  had  the  ex- 
clusive interest  in  it.— Wygal  v.  Myers,  (Tex.)  13 
S.  W.  567. 

12.  Where  a  judgment  is  recovered  in  the  dis- 
trict court  in  favor  of  minors  represented  by  their 
next  friend,  the  failure  to  appoint  a  guardian  ad 
litem,  as  required  by  the  statute,  is  a  mere  irregu- 
larity which  does  not  invalidate  the  judgment.^ 
Wygal  V.  Myers,  (Tex.)  18  S.  W.  567. 

INJUNCJnON. 

Of  collection  of  taxes,  see  Taxation,  13, 14. 

erroneous  taxation,  see  Taxation,  24,  35. 

nuisance,  see  NtLlnance,  2. 

warrant,  see  AfuTiictpal  Corporations,  36. 
Pleading,  see  Ferry,  2. 

When  granted. 

1.  A  petition  for  injunction  alleged  that  the 
plaintiff  was  a  corporation  dulv  organised  to  man- 
ufacture and  vend  gas;  that  defendant  gas  com- 
pany claimed  that  its  franchise  was  exclusive,  and 
publicly  asserted  that  plaintiff  bad  no  franchise  to 
erect  works  or  sell  gas,  and  threatened  to  invoke 
all  means  possible  to  prevent  it  from  doing  so;  that 
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by  reaoon  thereof  the  plaintiff's  credit,  bniinew, 
and  Xranchise  were  irreparably  injured.  Held, 
that  the  facts  did  not  present  a  ground  for  equi- 
table relief.— Ck>nsamers'  Gas  Co.  of  Kansas  City 
V.  Kansas  City  Oas-Llght  &  Coke  Co.,  (Mo.)  18  S. 
W.  874. 

2.  Where  property  which  has  been  attached  la 
claimed  br  one  not  a  party  to  the  writ,  and  a  trial 
is  had  of  the  right  to  the  property,  it  is  provided  by 
Rev.  St.  Tex.  art.  4841,  that,  in  case  the  value  of 
the  property  is  greater  than  the  amount  claimed 
in  the  writ  by  virtue  of  which  it  was  levied  on,  the 
damages  shall  be  assessed  "on  the  amount  claimed 
under  said  writ "  Article  4848  provides  that,  when 
the  claimant  of  the  property  shall  fail  to  establish 
his  right  thereto,  judgment  shall  be  rendered 
against  him  for  the  value  of  the  property,  with  in- 
terest. This  is  amended  by  Laws  of  1887,  by  add- 
ing that  such  Judgment  shall  be  rendered  in  favor 
of  the  plaintiff  in  the  writ,  and  shall  fix  the  amount 
of  the  plaintiff's  claim,  and,  in  case  the  judgment 
shall  not  be  satisfied  by  a  return  of  the  property, 
then  execution  shall  issue  thereon  in  the  name  of 
the  plaintiff  for  the  amoant  of  his  claim,  provided 
the  amount  of  such  judgment  exoeed  such  olaim; 
and  in  such  case  the  excess  of  the  judgment  shall 
inure  to  the  benefit  of  any  person  who  shall  show 
•nperior  right  to  the  property  claimed  as  against 
the  claimant.  Beld,  that  where  the  plaintiff  in 
the  writ  issues  execution  for  the  full  amount  of  his 
Judgment  against  the  claimant,  instead  of  the 
amount  of  his  claim  with  interest  and  damages, 
the  latter  was  entitled  to  relief,  and  that,  the  lUe- 

i;al  proceedings  being  subsequent  to  judgment,  in- 
unction was  the  proper  remedy.  —  Wills  Point 
iank  V.  Bates,  (Tex.)  18  S.  W.  809. 

Procedure. 

8.  In  injunction  to  restrain  execution  on  Judg- 
ments on  the  ground  that  the  judgment  creditors 
had  released  one  of  the  judgment  debtors,  the  an- 
swer must  be  sworn  to  on  the  issue  of  release  by 
the  defendants  in  person  before  it  can  be  consid- 
ered on  motion  to  dissolve.— Wills  Point  Bank  v. 
Bates,  (Tex.)  18  &  W.  809. 

Violation  of  lojunotlon— Contempt. 

4.  Where  the  enforcement  of  an  order  of  sale 
on  foreclosure  of  a  trust-deed  has  been  enjoined, 
its  sale  under  execution,  issued  on  the  judgment  of 
foreclosure,  while  the  injunction  is  still  m  force. 
Is  a  contempt  of  coiirt,  and  passes  no  title.— Ward 
▼.  BiUnps,  (Tex.)  J  8  8.  W.  308. 

INNEEEFEBS. 

Licenses. 

Mansf.  Dig.  Ark.  {  738,  conferring  upon  mu- 
nicipal corporations  power  "to  regulate  hotels 
And  other  uouses  of  public  entertainment, "  does 
not  render  sections  6416,  1859,  requirinir  tavern- 
keepers  to  procure  licenses  from  the  county  court, 
and  making  the  omission  to  do  so  a  mlsdemeaDor, 
punishable  Dy  a  fine,  inoperative  in  such  cities,  and 
ordinances  in  conflict  therewith  are  void  to  the 
■extent  of  their  inconsistency, — State  v.  Bumpter, 
(Ark.)  18  8.  W.  933. 

INSOLVENCY. 

•See,  also,  Assignment  for  Benefit  of  CredUon. 
Preferences,  see  Conflict  of  Laws,  3. 

Preferences. 

A  transfer,  by  an  insolvent,  of  corporate 
■•tock,  to  a  third  person,  for  the  purpose  of  draw- 
ing the  value  of  the  same,  and  paying  it  over  to  a 
creditor  of  the  transferer,  which  transfer  is  made 
a  few  hours  before  executing  an  assignment  for 
the  benefit  of  creditors,  is  not  within  Rev.  St.  Ohio 
1886,  i  6343,  providing  that  "all  assignments  in 
tmst  to  a  trustee  or  trustees,  made  in  contempla- 
tion of  insolvency,  with  the  intent  to  prefer  one  or 
more  creditors,  shall  inure  to  the  equal  benefit  of 
aU  creditors,  in  proportion  to  the  amount  of  their 
respective  claims.  "—Matthews  v.  Lloyd,  (Ky.)  13 
45.  W.  106. 


INSPECTION. 

Construction    of   statute  —  Exemption 
from  Inspeotlon. 

Act  Tex.  April  5, 1889,  (Ofln.  Laws,  123,)  en 
titled  "An  act  to  provide  for  the  inspection  of  re- 
fined oils  which  are  the  product  of  petroleum,  and 
which  may  be  used  for  illuminating  purposes  with- 
in this  state,  and  to  regulate  the  sale  and  use 
thereof,  and  to  provide  penalties  for  violations  of 
the  same,  "in  sections  contains  a  proviso :  "Pro- 
vided, it  shall  not  be  necessary  to  inspect  one  which 
has  been  inspected  under  a  law  of  another  state. " 
Held  that,  notwithstanding  the  use  of  the  word 
"one"  instead  of  "oil,"  the  intention  of  the  legis- 
lature to  exempt  from  inspection  in  the  state  oils 
that  had  been  inspected  under  the  laws  of  another 
state  was  manifest. — In  re  Robinson,  (Tex.)  18  S. 
W.  786. 

Instructloiis. 

See  Criminal  Law,  46-00;  Trial,  11-31. 

INSURANCE. 

Amount  of  insurauoe. 

1.  An  Insurance  poUcv-oontained  the  olansa,- 
"this  policy,  being  for  $1,000,  covers  pro  rata  on 
each  of  the  following  amounts, "  followed  by  a  list 
of  the  articles  Insured,  with  the  sum  for  which 
each  was  insured,  aggregating  18,510.  There  was 
no  other  insurance  on  the  property.  Held,  that 
the  policy  insured  each  article  separately  for  1000- 
8510  of  the  sum  named  for  it  in  the  list. — Citizens' 
Ins.  Co.  V.  Ayers,  (Tenn.)  18  B.  W.  1090. 

Assignment  of  policy. 

3.  A  creditor  to  whom  his  debtor  transfers  a 
life  insurance  policy  by  bill  of  sale  absolute  on  its 
face,  acquires  no  greater  interest  in  the  policy 
than  such  sum  as  will  pay  his  debt  and  interest 
and  premiums  paid  by  him  and  interest.— (Taw- 
fhom  V.  Perry,  (Tex.)  18  S.  W.  868. 

8.  An  absolute  assignment  of  a  life  Insuranoe 
policy  to  a  creditor  only  gives  him  title  to  enough 
of  the  proceeds  to  satisfy  his  debt  and  disburse- 
ments, with  interest— Lewy  v.  Gillard,  (Tex.)  13 
S.  W.  804. 

Application. 

4.  Though  an  application  for  insurance  redtes 
that  the  solicitor  acted  as  agent  of  the  insured  in 
writing  out  answers  to  questions  in  the  applica- 
tion, and  the  policy  contains  a  warranty  that  the 
diagram  of  the  insured  premises  in  the  application 
la  correct,  the  policy  is  not  vitiated  by  the  incor- 
rectness of  the  dlKram,  if  it  was  made  by  the  so- 
llcitor.— Spratt  v.  New  Orleans  Ins.  Asa'n,  (Ark.) 
18  S.  W.  7». 

Conditions  of  policy. 

6.  The  last  inventory  having  been  kept  and 
exhibited  to  the  adjuster  of  the  company  10  days 
after  the  fire,  and  afterwards  losl^  there  is  a 
performance  of  the  condition  of  the  "iron-safe 
clause"  in  a  fire  pollcv  requiring  assured  to  keep 
and  to  produce  the  last  Inventory  taken  of  hts 
business,  and  avoiding  the  policy  in  the  event  of  a 
failure  to  produce  it— Pelican  Ins.  Co.  ▼.  Wilker- 
son,  (Ark.)  18  &  W.  1108. 

6.  If  the  books  kept  by  the  assured  do  not  fur- 
nish the  data  necessary  to  enable  the  insurers  to 
test  the  accuracv  of  the  accounts  delivered  to 
them,  nor  afford  any  satisfactory  idea  of  the 
amount  of  goods  on  hand  and  destroyed  by  the 
fire,  he  cannot  recover  on  a  policy  containing  an 
"iron-safe  clause, "  avoiding  it  for  failure  to  keep 
the  last  inventory  and  a  set  of  books  showing  a 
record  of  all  business  transacted,  including  pur- 
chases and  sales  for  cash  and  on  credit— Pelican 
Ins.  Co.  V.  Wilkerson,  (Ark.)  18  B.  W.  1108. 

7.  A  failure  to  comply  with  a  warranty  thai 
Insured  would  keep  his  books  at  night  in  a  fire- 
proof safe,  or  in  some  place  not  exposed  to  a  fire, 
which  would  destroy  the  building  insured,  does 
not  vitiate  the  policy  when  insured  informed  the 
solicitor.  In  preparing  the  application,  that  he  had 
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no  safe,  and  would  keep  the  books  in  his  dwelling, 
and  to  the  qnestlon  in  the  appUcatioD,  "Do  yoo 
agree  to  keep  your  books  in  an  iron  safe  at  ntghtt" 
he  answered,  "Keep  them  in  dwelling  at  nlgnt.  "— 
Spratt  V.  New  Orleans  Ins.  Ass'n,  (Ark.)  18  8.  W. 

8.  A  policy  of  insurance  for  $1,000  was  issued 
upon  property  already  insured  for  (8,000,  and  pro- 
vided that  if  other  insurance  were  obtained  with- 
out consent  of  the  company  the  contract  should  be 
void.  Additional  insurance  for  ti,000  was  obtained. 
Upon  the  policy  in  question,  detached  from  other 
parts  of  it,  were  the  words:  "Total  concurrent  in- 
surance, fijOOO. "  Held,  the  words  included  the 
amount  of  the  policy  on  which  they  were  written, 
and  therefore  implied  no  consent  to  the  additional 
$1,000.— East  Texas  Fire  Ins.  Ca  r.  Blum,  (Tex.) 
18  B.  W.  678. 

0.  A  clause  in  the  policy  providing  for  for- 
feiture in  case  of  any  change  in  the  title,  use,  oo- 
cupancy,  or  possession  of  the  property  cannot  be 
construed  to  include  a  chauge  resulting  unavoid- 
ably from  the  death  of  the  assured,  but  only  such 
change  as  might  be  caused  by  the  act  of  ihe  as- 
sured while  living. — Richardson's  Adm'r  v.  Qer- 
man  Insurance  Ca,  (Ky.)  IS  S.  W.  1. 

10.  Where  the  agent  of  the  company  was  on  the 
ground  at  the  time  the  policy  was  written,  and 
knew  that  a  portion  of  -the  building  was  used  as  a 
store,  in  consequence  of  wMch  an  increased  rate 
of  premium  was  charged,  the  fact  that  gunpowder 
was  kept  in  the  store,  in  such  quantities  as  is  usu- 
ally kept  by  country  merchants,  does  not  avoid  the 
poUoy.— Kenton  Ins.  Ck>.  v.  Downs,  (Ey.)  18  S.  W. 

11.  Where  a  policy  provides  that  the  company 
will  make  good  to  the  assured,  his  executors,  ad- 
ministrators, and  assigns,  all  loss  or  damage  to 
his  dwelling-house,  not  exceeding  the  interest  of 
the  assured  In  the  property,  caused  by  fire  or  light- 
ning between  certain  dates,  the  company  cannot 
avoid  payment  of  the  loss  on  the  ground  thai  the 
assured  died  before  the  loss  occurred,  in  the  ab- 
sence of  a  provision  for  forfeiture  for  such  cause. — 
Richardson's  Adm'r  t.  German  Insurance  Co., 
(Ky.)  18  8.  W.  1;  German  Ins.  Co.  v.  Read's  Ex'x, 
Id.  1080. 

Proof  of  loss. 

13.  An.  insurance  policy  requiring  proofs  of  loss 
to  be  furnished  "as  soon  as  possible  "is  not  for- 
feited by  a  failure  to  furnish  them  until  60  days 
thereafter,  in  the  absence  of  a  provision  therein 
that  unnecessary  delay  shall  work  a  forfeiture.— 
Sun  Mut.  Ins.  Co.  v.  Mattingly,(Tex.)  18  S.  W.  1016. 

13.  A  policy  of  fire  insurance  contained  stipu- 
lations enumerating  various  causes  which  should 
work  a  forfeiture,  and  release  the  company  from 
amiability.  It  then  specified  that  proof  of  loss 
should  be  made  within  80  days,  and  finally  stipu- 
lated that  no  action  should  be  maintained  until  all 
its  conditions  had  been  complied  with  by  the  as- 
sured, and  that  any  action  should  be  )>arred  unless 
brought  in  six  months  after  loss.  Held,  failure 
to  make  prooC  of  loss  within  SO  days  did  not  for- 
feit the  policy,  but  only  postponed  the  right  of  ac- 
tion till  furniBhed.— Kenton  Ins.  Co.  V.  Downs, 
(Ky.)  18  S.  W.  883. 

Waiver. 

14.  A  letter  written  by  an  insurance  company 
informing  the  policy-holder  that  the  proofs  of  loss 
furnished  were  unsatisfactory,  and  notifying  him 
that  payment  of  the  claim  would  be  resisted  be- 
cause of  misrepresentations  regarding  title  and 
property,  operates  a  waiver  of  further  proofs. — 
Bun  Ifut.  Ins.  Co.  v.  llfattingiy,(Tex.)  18  &  W.  1018. 

Payment  of  loss. 

15.  In  an  insurance  policy  payable  to  the  wife 
of  the  assured,  and,  in  the  event  that  she  died  be- 
fore him,  then  to  their  children,  the  words  "their 
children"  mean  the  children  common  to  thoassured 
and  his  wifa.— Evans  v.  Opperman,  (Tex.)  18  S. 

w.sia. 

Agents. 

16.  The  term  "agent,"  in  an  application  and 
policy  of  insurance  providing  that  agents  are  not 
authorized  to  vary  the  terms  of  the  policy,  or  to  re- 


oelve  dues,  does  not  «pply  to  a  general  agent.— 
Hartford  Life  &  Annuity  Ins.  Co.  ▼.  Hayden'» 
AAm'r^JKj.)  IS  &  W.  88S. 

17.  Where  the  home  omoe  of  an  Insurance  com- 
pany is  remote  from  that  in  which  the  insurance  is 
effected,  the  insured  has  a  right  to  believe  that  one 
intrusted  with  the  general  management  of  th» 
company's  business  in  the  latter  state  has  the  fall 
powers  of  a  general  agent. — Hartford  Life  &  An- 
nuity Ins.  Co.  V.  Hayden's  Adm'r,  (Ky.)  18  &  W. 
685. 

18.  A  person  who  is  applied  to  for  insoranoe  in 
a  given  amonnt,  and  who  obtains  a  policy  therefor 
from  the  agents  of  the  company  to  which  he  is  » 
stranger,  and  forwards  it  to  the  applicant,  is  agent 
for  the  latter;  but  his  agency  terminates  when  h* 
delivers  the  policy,  and  notice  to  him  of  its  cancel- 
lation is  not  notice  to  the  policy-holder. — East  Tex- 
as Fire  Ins,  Co.  v.  Blnm,  (Tex)  IS  S.  W.  572. 

19.  One  who  is  agent  for  an  insnranoe  oompanv 
only  for  the  purpose  of  coUeoting  and  forward- 
ing the  premium,  cannot,  in  its  behalf,  consent  to 
additional  insurance.— East  Texas  Fire  Ins.  Ca  v. 
Blnm,  (Tex.)  18  8.  W.  573. 

80.  An  insurance  company  cannot  be  held  to 
have  consented  to  additional  insurance  because  its 
agent,  long  before  the  policy  was  issned,  promised 
toat  consent  wouia  oe  given.— Kast  Texas  yire 
Ins.  Ca  V.  Blum,  (Tex.)  18  B.  W.  572. 

Power  to  waive  conditions. 

SI.  In  an  action  on  a  poUcy  of  life  Insurance  it 
appeared  that  the  application  provided  that  agent* 
could  collect  "admission  fees'*  only ;  that  all  other 
payments  should  be  made  at  the  home  office ;  and 
that,  in  case  any  of  them  were  not  paid,  the  poli^ 
should  be  void.  The  policy  contained  similar  pro- 
visions, and  further  provided  that  agents  were  not 
authorized  to  vary  its  terms.  The  insured  died  two 
months  after  the  policy  was  issued.  At  the  lime 
of  receiving  the  policy  the  insured  paid  to  the  local 
agent  who  effected  the  insurance  an  amonnt  su0- 
cient  to  carry  the  policy  f  ou  r  months.  This  amonnt 
was  due  on  the  first  of  the  month  after  the  policy 
was  delivered,  hut  it  was  not  tendered  to  the  com- 
pany by  the  agent  until  after  deceased's  death,  and 
was  not  accepted  by  it.  The  general  manager  of 
the  company  for  that  section  of  the  oonntry  pab- 
licly  announced  that  the  local  agent  had  authority 
to  receive  the  dues.  Held,  that  this  operated  as  a 
w^ver  of  the  restriction  in  the  application  and  pol- 
icy as  to  the  agent's  powers,'  and  estopped  tho 
company  from  denying  them. — ^Hartford  Life  & 
Annuity  Ins.  Co.  v.  Hayden's  Adm'r,  (Ey.)  18  S. 
W.  585. 

Actions  on  polioies. 

28.  Where  suit  is  brought  on  a  policy  of  fire  in- 
surance which  stipulates  that  the  company  will 
not  be  liable  for  a  greater  proportion  of  any  loss 
than  the  sum  thereby  insured  Dears  to  the  whole 
amount  of  insurance,  and  there  is  some  evidence 
that  the  loss  was  less  than  the  whole  amount  of 
insurance,  it  is  reversible  error  to  refuse  to  in- 
struct the  Jury  as  to  the  pro  rata  liability  of  the 
defendant,  though  such  limitation  of  liability  was 
not  pleaded  by  the  defendant.— Hlbemia  Ins.  Ca 
V.  Starr,  (Tex.)  18  &  W.  1017. 

88.  In  an  action  on  a  policy  of  fire  insurance 
which  exempts  the  company  from  liability  for  flra 
caused  by  a  hurricane,  and  provides  that,  if  the 
insured  building  shall  fall  except  as  the  result  of 
a  fire,  the  insurance  shall  cease,  where  such  policy 
is  attached  as  an  exhibit  to  the  petition,  the  jury 
should  find  for  the  defendant  if  tbey  believe  from 
the  evidence  that  the  fire  was  caused  by  a  hurri- 
cane, though  the  answer  does  not  expressly  allege 
that  the  fire  was  so  caused,  since  that  point  is 

Eut  in  issue  by  the  general  denial. — Pelican  Fire 
aa.  Co.  V.  Troy  Co-op.  Ass'n,  (Tex.)  18  B.  W.  980. 

Defense  of  overvalmation. 

24.  In  an  action  on  a  policy  of  Are  insnranoe, 
before  the  defense  of  overvaluation  of  the  property 
can  prevail,  it  must  be  shown  that  the  insured 
falsely,  and  with  intent  to  deceive  the  insurer, 
placed  an  overvaluation  on  tlie  property  insured. 
— German  Ins.  Co.  v.  Read's 
1080. 


.  Read's  Bjl'x,  (Ky.)  18  &  W. 
Digitized  by  VjOOQIC 


INDEX. 


1163 


Actions  on  polioies — Evldenoe. 

95.  In  an  action  on  a  policy  of  flre  Insuranoe 
'Which  exempts  the  company  from  liability  for  fire 
caused  by  a  hurricane,  and  prorides  that,  if  the 
inanred  baildlns>  shall  fall  except  as  the  result  of 
Wk  flre,  the  insurance  shall  cease,  the  jury  should 
be  instructed  that  the  burden  of  proof  is  on  the 
plaintiff  to  show  by  the  preponderance  of  evidence 
that  the  fire  was  not  cansed  by  hurricane,  or  by 
the  fall  of  the  bulldlnK-— Pelican  Fire  Ins.  Co.  v. 
Troy  Co-op.  Ass'n,  (Tex.)  18  8.  W.  980. 

26.  In  an  action  on  a  life  policy,  statements  ot 
the  agent,  relative  to  his  insuring  the  deceased, 
made  subsequent  thereto,  cannot  be  proven  against 
the  company,  as  apart  of  the  res  gcsue. — Hartford 
lilfe  &  Annuity  Ins.  Co.  v.  Hayden's  Adm'r,  (Ky.) 
18  8.  W.  6S5. 

27.  The  fact  that  the  company  objected  to  the 
proof  of  loss  when  furnished  to  it,  as  being  incom- 
plete, not  in  conformity  with  the  policy,  and  un- 
true, is  no  reason  for  excluding  such  proof  from 
the  evidence,  when  offered  for  the  purpose  of  show- 
ing a  compliance  with  the  terms  of  the  policy, 
since  the  final  decision  as  to  the  sufficiency  of  the 

Sroof  rests  with  the  court,  and  not  the  company. — 
[ibemialns.  Co.  v.  Starr,  (Tex.)  13  8.  W.  1017. 

28.  Evidence  that  insurance  in  other  comjiaDiBS 
was  effected  on  the  life  of  the  assured  by  or  on  be- 
half of  the  beneficiary  is  admissible  to  show  that 
the  object  was  to  defraud  defendant.— Wbitmore 
T.  Supreme  Ijodge  Knights  &  Ladies  of  Honor, 

(Mo.)  i&s.yf.m. 

Mutual  benefit  Insurance. 

SB.  Where  a  certificate  of  membership  in  a  mat- 
nal  benefit  company,  by  which  a  certain  amount 
Is  to  be  paid  on  the  holder's  death,  provides  that 
■nit  must  be  brought  within  a  certain  time  there- 
after, the  limitation  is  arrested  by,  and  begins  to 
run  anew  from  the  date  of,  a  part  payment  of  the 
amount.— Kentucky  Mutual  Security  Fund  Ca  v. 
Turner,  (Ky.)  18  S.  W.  104. 

80.  Where  a  benefit  certificate  was  payable  to 
the  "heirs"  of  deceased,  who  left  a  widow,  but  no 
children,  the  word  "heirs"  will  be  construed  to 
mean  those  designated  by  the  statute  of  distribu- 
tion to  talce  personal  property,  (Mansf.  Dig.  Ark. 
S  2523;)  and,  since  the  widow  is  thereunder  enti- 
tled only  after  aU  the  husband's  kindred,  she  has 
no  claim  to  the  fund  as  against  his  brothers  and 
sisters.— Johnson  v.  Supreme  Lodge  ot  Knighta  of 
Honor,  (Ark.)  18  S.  W.  794. 

81.  Under  section  2592,  which  provides  that,  "if 
a  husband  die  leaving  a  widow  and  no  children, 
•nch  widoTT  shall  be  endowed  of  one-half  the  reu 
estate  ot  which  such  husband  died  seised,  and  one- 
half  of  the  personal  estate,  absolutely  and  in  her 
©wn  right*  she  takes  by  way  of  dower,  and  not 
as  a  distributee ;  and  this  section  does  not  bring 
•aid  widow  under  the  description,  "heirs,  "in  the 
certificate. — Johnson  v.  Supreme  Lodge  of  Knighta 
of  Honor,  (Ark.)  18  8.  W.  794. 

82.  A  provision  of  the  society's  constitution  lim- 
iting ttie  beneflciariea  to  the  meml>ers  of  assured'a 
family,  or  those  dependent  upon  blm.  Is  for  the  so- 
ciety's benefit  only;  and  where  it  paid  the  money 
into  court  the  limitation  cannot  aid  the  widow's 
claim. — Johnson  v.  Supreme  Lodge  of  Knighta  of 
Honor,  (Ark.)  18  S.  W.  794. 

88.  Where  neither  the  beneficiary  of  mutual 
benefit  insurance  certificates  nor  the  trustee  for 
the  beneficiary  and  her  husband  (the  beneficiary's 
parente)  could  insure  the  life  of  the  assured  for 
the  lieneficiary'B  benefit,  under  defendant's  char- 
ter, U  the  trustee's  husband  induced  the  assured 
to  insure  her  life  for  the  benefit  of  the  beneficiary, 
and  paid  therefor,  the  certificates  were  void;  but 
if  thev  were  issued  to  the  assured  on  her  own  ap- 

Sllcation,  and  paid  for  with  her  money,  and  if  she 
led  a  natural  death,  the  beneficiary  can  recover, 
nnless  the  insurance  was  fraudulently  procured. — 
Whitmore  v.  Supreme  Lodge  iCnighto  &  Ladies  of 
Honor,  (Mo.)  18  S.  W.  495. 

84.  The  court  instructed  that  the  certificates 
were  fraudulently  procured,  and  plaintiffs  could 
not  recover,  if  the  assured,  when  she  became  a 
member  of  defendant,  misrepresented  her  age, 
physical  condition,  or  family  history,  and  tke 


facts  misrepresented  actually  contribnted  to  her 
death;  and  that  "misrepresentation"  meant  any 
statement  of  fact  not  then  known  by  the  assured 
to  be  true.  Held  not  objectionable,  especially  as 
substantially  the  same  instructions  were  requested 
by  plaintiffs,  and  as  the  benefita  of  Rev.  8t.  Ma 
1879,  a  B976, 6977,  which  declare  that  in  certain  in- 
stances misrepresentations  shall  not  be  a  defense, 
do  not  apply  to  this  class  of  insurance. — Whitmore 
V.  Supreme  Lodge  Knighta  &  Ladies  of  Honor, 
(Mo.)  13  S.  W.  495. 

INTEREST. 

See,  also,  Ubu't/. 

On  damages   in  condemnation   proceedings,  see 
Bmlnemt  Domain,  18. 

When  allowed. 

1.  Where  a  note  bears  interest  payable  semi- 
annually, each  semi-annual  installment  of  interest, 
at  ita  maturity,  becomes  a  debt  due,  and  bears  in- 
terest from  us  maturity,  the  same  as  any  other 
interest-bearing  debt,  until  paid.— Hall  v.  Scott's 
Adm'r,  (Ky.)  lS  S.  W.  249. 

2.  In  an  action  on  the  bond  of  a  oounty  treas- 
urer for  misappropriation  of  the  school  fund,  the 
sureties  were  properly  charged  with  interest  from 
the  date  when  the  treasurer's  successor  qualified, 
rather  than  from  the  1st  day  of  the  next  succeed- 
ing January.— Burk  v.  Cialveston  County,  (Tex.) 
18UW.465. 

8.  Where  the  price  for  certain  work  is  definite- 
ly fixed  by  contract,  and  payable  on  ite  completion, 
the  debtor  is  liable  for  interest  from  the  time  of  ita 
completion,  though  the  amount  of  material  fur- 
nished under  the  oonti-act  was  uncertain,  and 
though  the  contractor's  claim  was  contested  in 

food  faith.  —  City  of  Louisville  t.  Henderson's 
rustee,  (Ky.)  18  8.  W.  111. 

4.  In  a  suit  to  recover  land,  and  for  damages 
thereto,  where  it  is  admitted  that  the  damages 
amounted  to  a  certain  sum,  and  the  plaintiff  re- 
covers the  land,  it  is  proper  to  allow  the  plaintiff 
interest  on  the  agreed  amount  of  damages. — Yellow 
Fine  Lumber  Co.  v.  Carroll,  (Tex.)  IS  8.  W.  201. 

5.  A  debtor  who  has  paid  part  of  his  debt  in 
satisfaction  of  a  judgment  rendered  against  him 
as  garnishee  is  liable  for  interest  on  the  residue 
from  the  date  of  the  judgment  in  garnishment.— 
Berry  v.  Davis,  (Tex.)  18  S.  W.  978. 

0.  Payment  into  court  of  the  amount  of  a  ver- 
dict, with  interest  and  costa,  will  not  prevent  the 
recovery  of  interest  on  the  full  amount  of  a  larger 
verdict  recovered  on  appeal. — Alloway  v.  City  of 
NashviUe,  (Tenn.)  18  8.  W.  128. 

7.  Where  a  former  judgment  is  sued  on.  Inter- 
est accrued  on  it  is  properly  added  to  the  principal, 
and  judgment  rendered  on  the  amount  to  bear  in- 
terest from  the  date  of  the  last  judgment.-  Hel- 
denbeimer  v.  Johnston,  (Tex.)  18  8.  W.  4a. 

Intervention. 

In  attachment,  see  Attachment,  11-14. 

partition,  see  Partition,  8. 

sequestration  proceedings,  see  Sequestratton, 
Of  parties,  see  Parties,  10-12. 

Inter  Vivos. 

See  Gifts,  1. 

Intimidation. 

Of  voters,  see  Elections  and  Voters,  1. 

INTOXICATINa  LIQT70BS 

Constitutionality  of  acts. 

1.  A  law  forbidding  the  giving  of  intoxicating 
liquor  by  one  person  to  another  is  within  the  po- 
lice power  of  the  state.  —  Powers  v.  Common- 
wealth, (Ky.)  13  8.  W.  450. 

Iiocal  option.  « 

2.  Sayies,  Civil  St.  Tex.  art.  8289,requiresthat 
the  commissioners'  court  shall  order  elections  on 
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local  option  on  days  not  less  than  15  nor  more  than 
8U  days  from  the  date  of  such  order.  Article  SUSS 
proyldes  that,  after  an  eleoUon  resulting  in  favor 
of  prohibiUon,  snob  ooort  shall  make  an  order  for- 
biddlDfc  the  sale  of  Intoxioatlne  liquors,  which  shall 
be  "prima  facie  evidence  that  all  the  provis- 
ions of  the  law  have  been  complied  with  in  giving 
notice  of  and  holding  such  election. "  Beld,  that 
such  order  is  not  jni,ma  fade  evidence  of  the  va- 
lidity of  an  election  ordered  and  held  more  than  So 
days  from  the  date  of  ordering  it,  and  such  elec- 
tion is  void.— Curry  v.  State,  (Tex.)  18  8.  W.  752. 

8.  Article  3389fi,  which  gives  to  any  voter  of 
the  local  option  district  a  right  to  contest  the  valid- 
ity of  suoh  election  within  80  days,  does  not  pre- 
vent one  accused  of  violating  the  order  of  prohibi- 
tion from  showing  at  a  later  time  that  it  is  void. — 
Curry  v.  State,  (Tex.)  18  S.  W.  75a 

4.  Under  Bayles'  Civil  St  Tex.  art  8388,  pro- 
viding that  the  failure  to  carry  prohibition  in  a 
county  shall  not  prevent  an  election  for  the  same 
from  bein^  immediately  thereafter  held  in  a  jus- 
tice's precinct,  town,  or  city  of  said  county;  nor 
shall  the  failure  to  carry  prohibition  in  a  town  or 
city  prevent  an  election  from  being  immediately 
thereafter  held  for  the  entire  justice's  precinct  or 
county  in  which  said  town  or  city  is  situated;  nor 
shall  an  election  in  a  justice's  precinct  in  anyway 
prevent  an  election  immediately  thereafter  for  the 
entire  county  in  which  such  precinct  is  situated; 
but,  when  prohibition  has  been  carried  at  an  elec- 
tion for  the  entire  county,  no  election  on  the  ques- 
tion of  prohibition  shall  be  ordered  in  any  justice's 
precinct,  town,  or  city  of  said  county  until  after 
prohibition  has  been  defeated  at  a  subsequent  elec- 
tion held  for  the  entire  county;  nor  in  any  case 
where  prohibition  has  carried  in  any  justice's  pre- 
cinct shall  an  election  on  the  question  of  prohibi- 
tion be  ordered  thereafter  in  any  town  or  city  in 
such  precinct  until  after  prohibition  has  been  de- 
feated at  a  subsequent  election  held  for  such  en- 
tire precinct, — if  proMbltion  already  existed  in  a 
precinct,  under  an  election  held  for  the  precinct 
at  the  time  of  an  election  for  the  entire  county,  it 
would  still  remain  in  force  in  the  precinct,  though 
it  was  defeated  as  to  the  entire  county. — Kx  parte 
Cox,  (Tex.)  18  8.  W.  868. 

6.  Under  Kev  Ht  Tex.  art.  823B,  (Wlllson, 
Crlm.  St.  120,)  relative  to  local  option,  provid- 
ing that  no  election  under  the  preceding  articles 
shall  be  held  within  the  same  prescribed  limits  in 
less  than  two  years  after  an  election  under  this 
title  has  been  held  therein ;  but  at  the  expiration 
of  that  time  the  commissioners'  court,  whenever 
they  deem  it  expedient,  may  order  another  elec- 
tion,— where  prohibition  has  been  adopted  in  a 
precinct,  its  subsequent  adoption  in  the  same  pre- 
cinct, at  an  election  held  more  than  two  years 
thereafter,  but  under  an  order  made  by  the  com- 
missioners' court  within  the  two  years,  will  leave 
prohibition  in  force,  even  if  the  second  election  is 
void.— Ex  parte  Cox,  (Tex.)  18  8.  W.  863. 

Beoovery  of  fees  paid. 

6.  The  sum  paid  for  a  liquor  license  for  one 
year  cannot  be  recovered  from  the  state  l>ecau8e  an 
order  prohibiting  the  sale  of  liquor  in  the  territory 
coverM  by  the  Ucense  is  made  immediately  after 
it  was  granted,  on  the  application  of  a  majority  of 
the  inhabitants,  under  Mansf.  Dig.  Ark.  i  4534, 
providing  that  the  sale  of  any  liquor  within  three 
miles  of  a  church  may  be  prohibited  on  such  appll- 
tion.— Peyton  v.  Hot  Spring  Ca,  (Ark.)  18  S.  W. 
764. 

niegal  sales — Beftisal  to  give  license. 

7.  Pen.  Code  Tex.  art  110,  provides  that  "any 
person  who  shall  pursue  or  follow  any  occupation, 
calling,  or  profession,  or  do  any  act  taxed  by  law, 
without  first  obtaining  a  license  therefor,  shall  be 
fined, "  etc.  Held  that,  in  a  district  where  local 
option  had  been  declared,  but  was  void  for  defect 
in  the  proceedings,  one  who  tendered  the  amount 
of  the  tax  due  for  selling  liquors  and  demanded  a 
licens*,  which  was  refused,  was  punishable  for 
selling  liquors  without  a  license. — Curry  v.  State, 
(Tex.)  18  8.  W.  778. 


Sales  to  minors. 

8.  On  a  trial  for  selling  intoxloating  liquors  to 
minors,  a  witness  was  properly  allowed  to  state 
that,  from  their  appearance  at  the  time,  he  would 
have  taken  them  to  be  17  or  18  yean  old. — (zamer 
V.  Btata,  (Tex.)  18  S.  W.  lOOi. 

Giving  away  liquors. 

9.  Defendant  invited  an  acquaintance  into  U* 
house  three  or  four  times,  and  there  gave  him  m 
drink  of  liquor.  On  a  few  occasions  ne  invited 
another  acquaintance,  who  was  working  for  him, 
when  in  his  house,  to  take  a  drink,  and  occasion- 
ally the  party  suggested,  it  himself.  All  the 
drinking  was  done  in  the  family  room,  and  when 
the  parties  were  there  by  defendant's  request 
Held,  that  this  was  within  the  exception  to  Act 
Ey.  March  14,  1888,  making  it  unlawful  for  any 
person  to  sell  or  give  liquors  within  the  oounty  of 
R.,  which  provides  that  the  act  shall  not  sppljr  to 
those  who  give  or  furnish  liquors  to  their  invited 
guest  at  their  own  household. — ^Powers  v.  Coia- 
monwealth,  (Ey.)  IS  B.  W.  450. 

Criminal  prosecution. 

10.  A  statute  which  forbids  any  person  to  sell 
or  give  away  Intoxicating  liquors  wichln  a  certain 
county  is  a  public  statute,  though  of  local  appllca- 
tioa,  and  need  not  be  specially  pleaded  in  an  in- 
dictment— Powers  V.  Commonwealth,  (Ky.)  IS  8. 
W.  450. 

11.  An  information  which  alleges  that  defend- 
ant sold  intoxicating  liquors  in  quantities  less  than 
a  quart,  "said  occupation  t>elng  taxable  by  law, 
without  first  obtaining  a  license  therefor,  and  the 
taxes  then  and  there  due  by  him  to  the  said  ststo 
upon  said  occupation  amonnted  to  tSOO,  and  the 
taxes  then  and  there  due  by  him  to  said  oonntjr 
amounted  to  tlSO, "  these  taxes  having  been  duly 
levied,  is  sufBuient  and  charges  but  one  oifen8& — 
Allen  V.  State,  (Tex.)  13  8.  W.  998. 

12.  On  a  trial  for  selling  intoxicating  liquors  In 
quantities  less  than  a  quart  without  having  paid 
either  state  or  county  taxes,  a  conviction  for  the 
non-payment  of  the  county  tax  is  unwarranted 
where  there  is  no  evidence  that  it  had  ever  been 
levied ;  and  a  verdict  imposing  a  fine  in  an  amount 
equaling  both  state  and  county  taxes  will  be  set 
aside  for  uncertainty  where  there  is  nothing  in 
the  record  to  show  that  the  jury  did  not  in  fact  In- 
clude the  county  tax  as  a  part  of  the  penal^  aa> 
sessed  against  defendant — Allen  v.  State,  (Tex.) 
18  S.  W.  998. 

Joinder. 

Uf  parties,  see  Parties,  5-8. 

Judge. 

See  Justices  <)f  the  Peace. 

JUDGMENT. 

Actions  bv  and  against  infante,  see  Tnfa/ney,  8-18. 
Appealable,  see  Avpeal,  2. 
Decree  in  equity,  see  EguViu,  32-34. 
— -  In  partition,  see  Partition,  4,  6. 
-^—  of  foreclosure,  see  Mortgages,  36. 
Estoppel  by,  see  EsUyppel,  8, 4. 
In  ejectment,  see  Eiectment,  7. 
Rendition  on  appeal,  see  Appeal,  66, 67. 
Subject  to  garnishment,  see  Oamishment,  3, 8. 

VaUdity. 

1.  A  judgment  in  favor  of  "the  descendants" 
of  a  person  deceased,  without  naming  them  indt- 
vidually,  is  not  void  for  uncertainty,  as  it  is  to  be 
presumed  that  the  papers  in  the  case  disclose  their 
individual  names.— Stevenson  v.  Flournoy,  (Ky.) 
18  S.  W.  210. 

2.  An  entry  of  judgment  for  plaintiffs  in  their 
firm  name  without  giving  their  full  names  ia 
faulty,  and  will  be  reformed. — Wright  r.  McCamp* 
bell,  (Tex.)  18  S.  W.  293. 

Bight  to  judgment. 

3.  Under  Civil  Code  Ky.  i  135.  providing  that  if 
a  plaintiff,  having  a  lien  on  property  for  a  debt  due 
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and  a  debt  not  due,  state  both  dalms  In  Us  pett- 
tioD,  he  may,  upon  a  suggestion  of  record  that 
one  of  them  has  become  due  pendente  lite,  hare 
judgment  for  a  sale  of  the  property  therefor,  a 
plaintiff,  in  an  action  for  installments  of  the  pur- 
chase price  of  certain  personalty,  cannot  hare 
judgment  for  installments  becoming  due  pending 
the  action  on  a  mere  suggestion  of  record,  where 
there  is  no  lien  on  property  to  secure  such  install- 
ments.—Ua!it  T.  Head,  (EyJ  18  S.  W.  1073. 

By  confession. 

4.  Where  a  judgment  is  confessed  by  defend- 
ant, who  was  served  with  process,  and  answered, 
and  upon  confession  was  granted  a  stay  of  exe- 
cution, the  judgment  will  not  be  set  aside  on  the 

ground  that  no  affidavit  of  the  justness  of  the 
ebt  was  filed,  as  required  by  Rev.  St.  Tex.  art. 
1347,  providing  that  where  judgment  is  rendered 
by  confession  the  justness  of  the  debt  must  be 
sworn  to  by  the  person  in  whose  favor  the  judg- 
ment is  confessed.— Chestnutt  r.  Pollard,  (Tex.) 
18  a  W.  888. 

By  default. 

5.  A  retnm  showing  that  a  citation  against  a 
city  was  served  on  8.,  "mayor  of  the  city  of  H.," 
will  support  a  judgment  by  default  against  the 
dty.— City  of  Houston  v.  Kmety,  (Tex.)  IS  8.  W. 
S64 ;  Id.  2de. 

Res  adjudicata. 

6.  When  notes  for  the  purchase  price  of  land 
are  delivered  to  a  vendor,  who  agrees  to  hold  them 
tor  90  days,  within  which  time  the  title  is  to  be 
cleared,  In  an  actionTon  the  notes  by  a  bona  flde 
indorsee  after  the  title  has  been  cleared  by  a  de- 
cree obtained  in  the  name  of  thevendee,  and  nev- 
er repudiated  by  him,  the  latter  cannot  set  up  in 
defense  that  the  decree  was  obtained  without  his 
authority.— Heflron  v.  Cunningham,  (Tex.)  18  8. 
W.  259.  '  \        ' 

7.  A  judgment  which  subjects  the  property  de- 
Tlsed  to  a  married  woman  to  sale  for  the  debts  of 
the  testator  is  conclusive  against  her,  in  an  action 
to  enforce  the  judgment,  when  it  appears  that  the 
issue  in  the  original  suit  was  whether  the  property 
devised  to  her  was  liable  for  the  testator's  debts. 
—Stevenson  v.  Floumoy,  (Ky.)  18  8.  W.  210. 

S.  The  omission  of  claimant  of  attached  prop- 
erty to  demand  dunages  for  being  deprived  of  the 
use  of  it  will  not  bar  bis  subsequent  action  there- 
for. The  direction  to  the  court  (Mansf .  Dig.  {  858) 
**to  make  such  order  as  may  be  necessary  to  pro- 
tect his  rights, "  when  the  judgment  is  in  his  favor, 
refers  only  to  his  right  to  the  property,  and  not  to 
an  award  of  damages.— Jefferson  t.  Dunavant, 
(Ark.)  18  8.  W.  701. 

9.  Plaintiffs  sued  on  a  note  for  1091.96,  and  an 
aoc(nintoft84.  Defendant  pleaded  res  (Kt^icata, 
and  showed  that,  IS  months  before,  plaintiffs  had 
In  another  county  recovered  judgment  against  him 
for  $7!S.2Ci,  and  testified  that  this  action  was  for 
the  same  indebtedness.  Plaintiffs  did  not  show 
that  it  was  not  tor  the  same  indebtedness,  nor  offer 
to  prove  the  judgment  dormant,  because  execution 
had  not  Issued  thereon  within  a  year,  if  eld,  that 
the  plea  of  res  adjvdiaata  was  established.- 
Hnmasott  t.  Lobe,  (Tex.)  18  &  W.  882. 

10.  In  an  action  for  the  wrongful  conversion  of 
certain  bales  of  cotton,  an  answer  was  filed  to  the 
affect  that  theretofore  defendant  had  sued  plaintiff 
«n  an  Ofea  account.  In  which  the  full  value  of  a 
certain  number  of  bales  of  cotton.  Including  the 
cotton  alleged  to  have  been  converted,  was  credited 
to  plaintiff,  and  that  It  had  been  adjudged  In  such 
action  that  a  balance  was  due  defendant  after  the 
allowance  of  all  credits.  Ko  special  damage  was 
alleged  in  the  complaint.  Held,  that  the  answer 
stated  a  defense.— MoWhorter  ▼.  Andrews^  (Ark.) 
18  S.  W.  1098. 

11.  On  an  administrator's  sale  of  land  the  widow 
Of  decedent  became  the  purchaser;  but,  his  debts 
not  having  been  paid,  the  estate  was  subsequently 
ordered  into  the  hands  of  the  public  administra- 
tor. On  the  representations  of  a  creditor  that  he 
would  make  the  land  pay$l,000  of  decedent's  debts, 
the  probate  conrt  ordered  a  resale,  and  the  creditor 
bid  It  in  tor  on^  tlOO.    He  sabaequently  inati  toted 


proceedings  to  have  the  widow's  dower  assigned, 
wherein  he  was  adjudged  the  owner  of  the  land, 
subject  to  her  dower  right  Held  that,  these  pro- 
oeedings  having  been  pending  for  four  years,  and 
having  been  defended  by  the  widow,  she  could  not 
afterwards  sue  to  have  the  judgment  therein  set 
aside  on  the  ground  of  collusion  and  f  rand  between 
the  public  administrator  and  the  creditor  at  the 
resale  of  the  land,  as  that  was  a  matter  of  defense 
to  be  Interposed  in  the  dower  proceedings. — ^Mur- 
phy V.  De  Prance,  (Mo.)  18  a  W.  756. 

12.  The  widow's  answer  having  set  np  the  col- 
lusion and  fraud  between  the  public  administrator 
and  the  creditor,  and  the  validity  of  the  two  ad- 
ministrators' deeds  having  been  passed  on  in  the 
dower  proceedings,  the  judgment  in  the  creditor's 
favor  is  conclusive  on  these  questions,  as  between 
the  parties  and  their  privies,  though  these  pro- 
ceedings may  not  have  been  the  proper  method  of 
testing  the  validity  of  the  deeds.- Murphy  v.  De 
France,  (Mo.)  IS  S.  W.  756. 

18.  In  an  action  by  a  partner  against  his  o(y 
partner  for  Injury  to  partnership  property.  It  ap- 
peared that  plaintiff  formerly  sued  in  equity  to 
restrain  defendant  from  unlawfully  interfering 
with  such  property,  in  which  suit  defendant  filed  a 
cross-complaint,  asking  for  dissolution  and  settle- 
ment of  the  partnership,  to  which  plaintiff  set  up  a 
counter-claim  for  the  damages  alleged  In  the  pres- 
ent action.  HeWL  that  a  plea  of  res  acljudioata 
was  good,  as  the  Injury  to  the  property  was  cog- 
nizable in  equity  in  a  suit  for  final  settlement,  ana, 
if  not,  the  difference  between  suits  in  equity  and 
actions  at  law,  in  Arkansas,  being  in  the  moide  of 
trial  by  the  same  court,  the  ju^ment  rendered 
without  objection  was  not  void. — Harris  v.  Towns- 
end,  (Ark.)  13  8.  W.  283. 

Beversed  judgment. 

14.  An  action  by  the  trustees,  on  behalf  of  the 
members  of  a  voluntary  religious  association,  to 
establish  a  will  making  it  a  devise,  is  not  barred 
by  the  reversal  of  a  judgment  establishing  the 
same  will  at  the  suit  of  the  churoh  aa  a  corporation 
organized  after  the  rejection  of  the  will  by  the 
probate  court,  the  reversal  having  been  because 
the  corporation  was  held  not  to  be  a  proper  pro- 
ponent.—Lilly  V.  Tobbein,  (Mo.)  13  a  W.  1060. 

In  ejectment. 

16.  A  judgment  in  ejectment  Is  not  a  bar  to  an- 
other action  of  the  same  sort  between  the  same 
parties  litigant,  for  the  same  land,  where  no  equi- 
table defense  was  interposed  in  the  former  action, 
and  defendants  may  attack  an  agreed  statement 
in  the  former  action  as  being  equally  Inconclusive 
as  the  judgment  based  thereon. — Button  v.  Dam- 
eron,  (Mo.)  18  8.  W.  497. 

16.  In  an  action  to  recover  possession  of  land, 
plaintiff  introduced  the  record  of  a  suit  brought 
against  the  person  under  whom  he  claimed  by  the 
person  under  whom  defendant  claimed.  In  that 
suit  the  defendant  therein  answered  the  original 
oomplaint,  denying  that  the  plaintiff  was  the  own- 
er, and  entitled  to  possession,  of  the  land  therein 
described.  The  complaint  did  not  embrace  the 
land  in  question;  but^  after  the  answer  was  filed, 
plaintiff  filed,  by  leave  of  court,  an  amended  com- 
plaint embracing  the  land.  Defendant  filed  no 
other  answer,  and  judgment  was  rendered  for  de- 
fendant. The  judgment  did  not  describe  the  land. 
Held,  that  the  answer  was  responsive  to  the 
amended  as  well  as  the  original  complaint,  and 
the  judgment  covered  the  land  described  in  the 
former.— Smith  v.  HalUd^,  (Ark.)  18  &  W.  1098. 

Persons  affected  by. 

17.  An  action  to  set  aside  the  probate  of  a  will 
Is  a  proceeding  in  rem,  and  a  judgment  therein, 
annulling  the  will,  is  binding  upon  all  the  world. 
—Miller  V.  Foster,  (Tex.)  18  8.  W.  529. 

18.  A  testator  devised  land  to  his  wUe  for  81 
years,  then  to  any  children  he  might  have,  or,  in 
case  of  the  death  of  his  children,  to  his  wife  for 
life,  and  in  case  no  child  of  his  survived  her,  then 
on  her  death  to  the  children  of  M.  After  the  pro- 
bating of  will,  testator's  widow  brought  suit  to 
have  It  set  aside.  Theexecutor  and  a  guardian  od 
litem  for  testator's  child  filed  answers.    Held, 
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that  the  ohtldren  of  )C.,  wbo  bod  under  the  will  a 
contingent  remainder,  were  represented  in  the  suit 
by  the  parties  thereto,  and  were  bound  by  the  d»- 
oree  annulling  the  probate  of  the  wilL— Hitler  t. 
Foster,  (Tex.)  IS  8.  Vf.  529. 

19.  A  Judgment  against  the  personal  represent- 
ative of  a  testator,  in  an  action  against  him  and  the 
devisees  for  a  settlement  in  wnioh  the  personal 
representatire  appeared,  is  prima  fade  evidence 
•gainst  the  heirs  in  a  proceeding  against  them  to 
subject  to  testator's  debts  land  devised  to  tham. — 
Stevenson  v.  Flournoy,  (Ky.)  18  B.  W.  SIO. 

ao.  One  to  whom  land  has  been  conveyed,  and 
the  deed  delivered,  though  the  deed  is  not  record- 
ed, is  not  affected  by  a  judgment  in  a  partition 
suit  afterwards  instituted  by  a  third  party  against 
his  grantor,  to  which  suit  he  is  not  a  party.— Uas- 
terson  v.  LitUe,  (Tex.)  is  a  W.  154. 

ai.  A  judgment  in  an  action  brought  against  a 
hnsband  to  settle  a  boundary  line  of  land  owned 
by  his  wife,  in  which  action  the  wife  did  not  ap- 
petur,  and  to  which  she  was  not  made  a  party,  wUl 
not  divest  her  title  to  any  part  of  the  land,  thongh 
the  judgment  purports  to  be  rendered  against  both 
herself  and  husband;  nor  will  snch  judgment  bar 
another  action,  Involving  the  same  question, 
brought  by  the  wife  against  the  plaintiffs  in  the 
former  action.— Durst  v.  Amyz,  (Ky.)  18  8.  W. 
1067.  *-.  V-*  ' 

Iilen. 

22.  A  judgment,  in  order  to  operate  as  a  lien  on 
land  situated  in  an  unorganized  county  attached  to 
another  county  "for  judicial  purposes  only,"  must 
be  recorded  in  the  county  to  which  such  unorgan- 
ized county  is  attached,  since  the  recording  of  a 
judgment  is  for  judicial  purposea.— Folts  v.  Fergu- 
son, (Tex.)  18  S.  W.  1087. 

Collateral  attack. 

88.  Plaintiff  in  ejectment  cannot  qnestion  a 
judgment  regularly  entered  in  a  suit  for  a  division 
of  lands,  wherein  plaintifTs  interest  in  the  lands 
in  dispute  was  allotted  to  defendant,  as  plaintifTs 
vendee.— Prince  v.  Antle,  (Ky.)  13  S.  W.  486. 

24.  A  judgment  of  a  justice  of  the  peace  which 
recites  that  the  plaintiff  against  whom  it  was  ren- 
dered appeared,  is  good  as  against  collateral  it- 
tack  though  such  plaintiff  did  not  in  fact  appear, 
or  submit  to  the  jurisdiction. — Williams  v.  Bays, 
(Tex.)  18  &  W.  1(S». 

SB.  Where  a  judgment  of  a  justice's  court  re- 
cites that  citation  was  "returned  duly  executed  on 
Bowman  &  Martin  and  Bam  Kline,  of  Freeberg, 
Kline  tt  Co., "and  that  "the  parties  appeared  in 
person  and  by  attorney,  ■>  and  it  was  adjudged  that 
plaintiff  recover  of  "defendants,  J.  A.  Uartin  and 
R.  M.  Bowman,  lately  composing  the  firm  of  Bow- 
man &  Martin, "  it  appears  that  the  judgment  was 
against  each  defendant  individually,  and  in  a  col- 
lateral proceeding  to  recover  the  land  of  one  de- 
fendant sold  on  execution  issued  thereunder,  it 
cannot  be  impeached  by  evidence  that  such  de- 
fendant was  not  served  with  process,  and  did  not 
appear.— Heck  v.  Martin,  (Tex.)  18  S.  W.  61. 

Foreign  judgments. 

86.  The  judgment  of  a  court  of  another  atate 
that  plaintuTs  action  on  a  note  was  barred  by  the 
laws  of  this  state  is  a  bar  to  an  action  on  the  note 
in  this  state.— Wemse  v.  McPike,  (Mo.)  18  8.  W. 
•eUv. 

27.  A  decree  of  another  state  findingthat  an  ex- 
change of  land  owned  by  complainant  in  that  state 
for  land  of  defendant  in  Texas  was  obtained  by 
fraud,  and  directing  reconveyances,  does  not  op- 
erate, of  itself,  to  divert  the  title  to  the  land  In 
Texas  from  complainant  to  defendant.— Fryer  v. 
Meyers,  (Tex.)  18  a  W.  1026. 

Scire  facias. 

28.  In  loire  facias  to  revive  a  judgment,  where 
the  prayer  for  relief  is  that  the  "judgment  be  re- 
vived by  gcirefacUu,  if  necessary,  and  that  plain- 
tiff have  all  the  relief  necessary  to  make  valid  said 

Iudgment, "  and  there  is  no  general  prayer  for  re- 
lef.  it  is  error  to  enter  judgment  as  in  an  action 
«f  debt  upon  the  former  judgment,  though  the  pe- 
tition states  tacts  entitling  olalntiff  to  such  a  iudg- 


ment.— City  of  Houston  v.  Bbmiv,  (X«L>ia&1f. 
964. 

af.  Under  Rev.  St.  Tex.  art  8310,  which  provides 
that  judgments  may  be  revived  by  scire  facins, 
a  proceeding  to  revive  a  judgment  against  a  city 
maybe  joined  with  an  application  foramandamus 
to  enforce  its  collection.— City  of  Houston  v.  Em- 
ery, (Tex.)  18  S.  W.  264, 

Amendment. 

80.  Where  judgment  is  rendered  directing  a  sale 
of  defendant's  undivided  interest  in  land  on  the 

ground  that  it  cannot  be  divided  without  impair- 
ig  its  yalue,  the  court  may  at  the  same  term 
amend  the  judgment  by  withholding  the  order  of 
sale,  and  oidenng  the  land  to  be  divided,  where  it 
is  of  opinion  thatitcan  be  done. —Brown  v.  Dnited 
States  Home  A  Dower  Aas'n,  (Ky.)  IS  8.  W.  lOSi. 

By  supreme  court. 

81.  The  supreme  court  can  on  appeal  amend  a 
judgment  by  striking  out  the  names  of  parties  er- 
roneously joined  in  the  suit,  and  alUrm  it  aa  to  the 
remaining  parties.  Rev.  St.  Mo.  1889,  {  2101,  pro- 
vides that,  after  final  judgment,  the  conrt  mar 
amend,  in  atBLrmanoe  of  such  judgment,  any  record 
or  other  proceedings  in  the  cause  by  striking  out 
the  name  of  a  party.— Orr  v.  Rode,  (Mo.)  18  S.  W. 
1086. 

Opening  and  vacating. 

32.  Where  the  files  show  affirmatively  that  thsra 
was  no  service  of  process,  judgment  may  \>e  im- 
peached thereby ;  and  in  case  of  their  loss,  proof 
of  their  contents  may  be  made. — MoCJlanahan  v. 
West,  (Mo.)  18  8.  W.  fc*.    • 

88.  A  domestic  judgment  rendered  by  a  conrt  of 
general  j  urisdiction  cannot  be  impeached  by  a  party 
thereto,  merely  because  the  record  is  silent  as  to 
the  service  of  process  on  such  party. — McClanahan 
V.  West,  (Mo.)  18  8.  W.  674. 

84.  In  an  action  of  trespass  to  try  title,  the 
plaintiff,  being  unable  to  find  a  certain  deed  which 
constituted  a  link  in  his  chain  of  title,  relied  upon 
a  certified  copy  of  its  record,  which  was  excluded 
by  the  court,  and  judgment  rendered  for  defend- 
ant. Afterwards  the  deed  was  found,  and  the 
plaintiff  brought  snit  to  set  aside  the  judgment. 
Held,  that  he  was  not  enUtled  to  such  relief,  since 
he  might  have  averted  the  Judgment  by  taldnga 
nonsuit.— Brownson  v.  Reynolds,  (Ttax.)  18  S.  w. 
986. 

85.  Since  a  jndgment  becomes  final  at  the  end 
of  the  term  at  which  it  is  rendered,  the  oonrt  can- 
not set  it  aside  at  a  subsequent  term,  notwitlistand- 
ing  it  haa  taken  under  advisement  a  motion  for  a 
new  trial  and  in  arrest  of  judgment,  and  has  en- 
tered an  order  suspending  execution  until  his  de- 
cision is  rendered.— City  of  Biloam  Springs  v.  Mo- 
Phitridge.  (Ark.)  18  a  W.  137. 

Egoltable  relief. 

86.  A  petition  in  equity  to  set  aside  a  Jndgment 
by  default,  and  for  a  new  trial,  which  avers  agood 
defense  to  the  action,  and  alleges  that  the  dentult 
resulted  from  a  failure  of  plaintifTs  attorney  to  ap- 
pear and  defend,  but  which  shows  no  reason  for 
such  failure  and  no  excuse  for  neglect  to  move  for 
a  new  trial  within  two  days  after  judgment,  and  in 
term-time,  as  required  by  Savles'  Civil  St.  Tex.  art. 
1871,  is  fatally  defective,  and  will  entitle  the  peti- 
tioner to  no  relief.— 'Alexander  v.  San  Antonio 
Lumber  Co.,  (Tex.)  18  S.  W.  1025. 

Assignment. 

87.  One  to  whom  a  Judgment  has  been  assigned 
for  the  benefit  of  himself  and  another  may  sue 
thereon  in  his  own  name. — ^Benne  v.  Schaecko, 
(Mo.)  18  H.  W.  83. 

Action  on  jndgmmit. 

88.  )n  an  action  to  enforce  a  Judgment,  an  aUe> 
gation  that  defendants  were  made  parties  to  the 
original  proceeding  is  not  snlBoientiy  denied  by 
an  averment  tliat  defendanta  were  not  parties  to 
any  action  wherein  plaintiffs  were  parties  plain- 
till,  and  in  which  any  cause  of  action  against  de- 
fendants was  alleged  as  a  foundation  for  the  judg- 
ment, when  it  appears  that  plaintiffs  were  defend- 
ants in  the  former  proceeding^  and_obtained  the 
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lodgment  on  their  croM-petitloii.— SterwiOB  T. 
tOournoy,  (Ey.)  13  &  W.  310. 

Judicial  Notice. 

See  Evidence,  1. 

Judicial  Powers. 

^ee  ConttUuttatval  Law,  3,  8. 

JUDICIAIi  SAIiES. 

Foreclosure  aales,  see  Mortgaoes,  27-88. 
In  partition,  see  Partition,  6-8. 
Of  decedent's  lands,  see  ExecuUm  and  Adminit- 
trators,  34-27. 
heir's  interest,  rights  of  purchaser,  see  Deseent 
and  Distribution,  8. 
Sale  of  ward's  realty,  see  Guardian  and  Ward, 

7-11. 
ITnder  exeoution,  see  ExecutUm,  4-0. 

In  general. 

1.  The  holder  of  a  junior  Hen,  for  whose  ao- 
oonnt  a  sale  of  the  incumbered  property  is  made, 
has  the  right,  for  his  own  protection,  to  gire  no- 
tice, at  the  time  of  the  sale,  of  other  liens  on  the 

perty  which  will  be  bought.— Ueyer  v.  Opper- 

D,  (Tex.)  13  B.  W.  174. 


.Pleading. 

2.  Under  Civil  Code  Kt.  S  694,  which  prorldes 
that,  before  ordering  a  sale  of  land  for  the  pay- 
ment of  debts,  the  court  shall  be  satisfied  from  the 
pleadings,  or  agreement  of  the  parties,  or  affida- 
Tits,  or  oommiasioner's  report,  that  it  can  be  di- 
vided without  materially  impairing  its  value,  the 
court  Is  warranted  in  ordering  a  sale  of  land  where 
it  appears  from  the  description  in  the  petition  that 
it  is  divisible,  though  there  is  no  special  allega- 
tion to  that  efleot.— Luoy  v.  Hopkins,  (Ky.)  13  S. 
W.  618. 

Time  of  sale. 

8.  Under  an  order  of  sale,  requiring  it  to  be 
made  on  four  days'  notice,  the  sheriff  may,  by  con- 
sent, adjourn  it  to  a  time  less  than  four  days  dis- 
tant.—Hilliard  V.  Wilson,  CTex.)  18  a  W.  25. 

Estate  oonveyed. 

4.  Where  one  has  purchased  a  dower  interest 
in  land,  and  already  owns  an  undivided  Interest  in 
the  remainder  dependent  thereon,  a  sale  under  a 
decree  of  "his  undivided  interest  in  the  dower" 

S asses  his  remainder.— Olll  t.  Buokner,  (Ey.)  13 
.W.  908. 

Confirmation — Modifloation. 

5.  Where  a  court  orders  a  receiver's  sale  to  be 
confirmed  on  condition  that  the  bid  is  increased  a 
certain  amount,  the  order  becomes  final  on  the  ac- 
ceptance of  the  terms  by  the  purchaser,  and  the 
court  has  no  power,  at  a  subsequent  term,  to  mod- 
ify it-State  Nat  Bjmk  v.  Neel,  (Ark.)  18  S.  W. 

m. 

Setting  aside  inadequate  consideration. 

6.  Where  land  sold  under  a  decree  is  ap- 
praised and  sold  for  two-thirds  of  its  value,  and  a 
report  of  the  sale  filed  and  confirmed,  the  salewill 
not  be  set  aside  upon  a  showing  by  affidavits  that 
the  land  was  sold  far  less  than  its  actual  value, 
where  no  advanced  bid,  or  offer  to  pay  the  debt, 
has  been  made.— Byrne  v.  Henderson,  (Ey.)  18  a 
W.  909. 

Conditions  of. 

7.  Where  land  sold  under  a  decree  of  court  is 
situated  in  another  county  from  that  la  which  the 
action  is  brought  and  the  decree  is  procured  at 
the  instance  of  the  owners  who  receive  the  benefit 
«f  it  they  will  not  be  allowed  to  vacate  the  decree, 
and  recover  the  land,  without  any  offer  to  restore 
the  purchase  money.  —  Best's  £x'r  t.  Vanhook's 
Adm'r,  (Ey.)  18  &  W.  119. 


Jurladiotioiu 

See  Courts,  4-18;  Partition,  1. 
Appellate,  see  .Appeal,  1,  3. 
Of  equity,  see  Eguity,  1-4. 

justices,  see  .^tloes  of  the  Peace,  1. 
Waiver  of  objection  to,  see  Appearance,  6. 

JDBT. 

See,  also,  Grand  Jury, 
Custody,  see  Criminnl  Law,  61-63. 
Separation,  see  New  T*rlal,  8,  4. 
Trial  without  jury,  see  Trial,  26-80. 

Competenoy  of  jurors. 

1.  After  a  mistrial  on  indictment  for  murder, 
a  special  venire  man  is  not  Incompetent  on  the 
second  trial,  simply  because  he  was  challenaad 
peremptorily  by  defendant  on  the  first  triaL— llal- 
ley  V.  State,  (Tex.)  13  S.  W.  670. 
Summoning  and  impaneling. 

'a.  Where,  upon  request  attachments  were 
Issued  for  absent  venire  men,  it  was  not  error  to 
issue  a  venire  for  talesmen  before  such  venire  men 
were  brought  in,  and  to  refuse  a  postponement  for 
that  purpose.— Habel  v.  State,  (Tex.)  18  8.  W.  1001. 

8.  Under  M.  &  V.  Code  Tenn.  i  4805,  providing 
that  on  motion  of  either  party,  in  any  civil  action,  a 
special  jury  may  be  ordered  and  summoned,  if  in 
the  opinion  of  the  court  it  is  proper,  it  is  not  with- 
in the  power  of  the  circuit  court  to  summon  such 
special  jury  on  its  own  motion. — HcDaniel  v.  Nash- 
ville, C.  &  St  L.  R.  Ca,  (Tenn.)  IS  a  W.  76. 

4.  Code  Crim.  Froc  Tex.  art  606,  provides  for 
special  venires  in  "  capital "  cases  only.  Fen.  Code 
Tex.  art.  55,  defines  "a  capital  felony"  as  "an  of- 
fense for  which  the  tiighest  penalty  is  death." 
Article  35  provides  that  "a  person,  for  an  ofFense 
committed  before  be  arrived  at  the  age  of  17  years, 
shall  in  no  case  be  punished  with  death. "  Defend- 
ant was  indicted  for  murder  in  the  first  degree, 
but  the  prosecuting  attorney  admitted  in  open 
conrt  that  he  was  under  17  years  old.  Held,  that 
it  was  not  a  capital  case,  and  defendant  was  not 
entitled  to  a  special  venire.  —  Walker  v.  State, 
(Tex.)  18  S.  W.  860. 

6.  Hefusal  to  stand  aside  a  special  venire 
man  for  misnomer  in  theoopy  of  the  special  ventre 
served  on  defendant  is  error;  but  the  error  is  im- 
material where  be  was  peremptorily  challenged  by 
the  defense,  and  no  objectionable  juror  was  im- 
paneled.—Hudson  V.  State,  (Tex.)  18  &  W.  888. 

6.  Defendant  cannot  complain  that  the  court 
refused,  after  the  special  venire  was  exhausted, 
to  pestpone  the  case  till  some  of  the  regular  panel 
should  De  through  deliberating  on  another  case,  so 
that  they  could  be  passed  on  in  their  order,  where 
such  jurors  were  actually  called  and  passed  on  be- 
fore talesmen  were  ordered. — Hudson  v.  State, 
(Tex.)  18  B.  W.  888. 

7.  Kev.  St  Tex.  art.  8053,  provides  that  the 
iurors  shall  be  selected  from  the  names  included 
In  the  list  drawn  by  the  jury  commissioners  for 
the  week;  and  article  8055  provides  that  the  court 
may  adjourn  the  whole  number  of  jurors  for  the 
week,  or  any  part  thereof,  to  any  subsequent  day 
of  the  term.  At  the  court's  direction  the  jury  for 
the  week  ending  November  3, 18S9,  reported  No- 
vember 4th,  and  defendant  after  exhausting  his 
challenges,  was  compelled,  against  his  objection, 
to  take  one  of  these,  who  bad  already  served  six 
days.  Held,  that  section  8065  must  be  construed 
as  an  exception  to  the  general  provision  of  section 
3053,  so  as  to  give  effect  to  both,  and  there  was  no 
error  in  overruling  defendant's  objection. — How- 
ard Oil  Ca  V.  Davis.  (Tex.)  18  S.  W.  665. 

Attachment. 

8.  Code  Crim.  Froc.  Tex.  art  618,  authorise* 
attachment  at  the  instance  of  either  party,  for 
jurors  who  do  not  appear.  Article  640  provides 
that  "no  cause  shall  be  unreasonably  delayed"  for 
such  absent  jurors.  Defendant  demanded,  attach- 
ment; and,  after  18  or  20  hours,  the  officer  not  hav- 
ing had  time  tc  execute  the  process,  the  jury  was 
completed.    Though  defendant  exhaustedUs  per- 
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emptory  challenges,  he  did  not  show  that  any  juror 
•at  on  ute  trial  against  whom  such  cause  for  chal- 
lenge existed  as  would  affect  his  competency  or 
impartiality.  Held,  that  an  abuse  of  discretion  in 
refusing  to  await  the  execution  of  the  writ  of  at- 
tacDment  was  not  shown. — ^Hudson  t.  State,  (Tex.) 
18  8.  W.  888. 
Oath  of  sheriff. 

9.  Rev.  St.  Tex.  art.  8058,  provides  that,  "when- 
ever it  may  be  necessary  to  summon  jurors  who 
have  not  been  selected  by  jury  commissioners  un- 
der the  provision  of  this  title,  the  court  shall  ad- 
minister to  the  sheriff  and  each  of  his  deputies  the 
following  oath,"  etc.  Held  that,  where  it  was 
shown  that  the  oath  bad  been  administered  already 
at  the  term,  it  was  not  error  to  refuse  to  a^in 
administer  it,  atdefendant'Bre(}uest,  upon  theissu- 
ing  of  a  special  venire.— Habel  v.  State,  (Tex.)  18 
B.V.  1001. 

Failure  to  demand  jury  trial. 

10.  Though  both  parties  fail  to  demand  a  jury 
on  appearance  day,  it  is  not  error  to  grant  a  jury 
trial  at  a  subsequent  term.  —  Noel  t.  Denman, 
Ctex.)  18  8.  W.  81& 

JUSTICES  OF  THE  PEACE. 

Jurisdiction. 

1.  A  justice  of  the  peace  has  no  jurisdiction 
to  try  a  suit  for  trespass  on  real  estate. — Halpern 
V.  Burgess,  (Ark.)  IS  S.  W.  763. 

Prosecution  for  non-feasance. 

2.  Uansf.  T>ig.  Ark.  t  6922,  provides  that  the 
oonntv  court  shall  appoint  a  justice  of  the  peace, 
who  shall  apportion  the  persons  in  the  township  lia- 
ble to  work  the  roads;  and  section  6926,  that  any 
justice  who  shall  i-efuse  to  accept  and  discharge 
the  duties  of  such  appointment  shall  be  fined  in  the 
county  court.  Seld,  that -an  indictment  at  com- 
mon Uw  for  non-feasance  in  otBce,  in  failing  to 
make  the  apportionment,  charging  that  the  accused 
was  the  apportioning  justice,  nanngbeen  appoint- 
ed and  duly  notified,  is  fatally  defective  unless  it 
also  show  an  acceptance  of  the  appointment- 
State  V.  Lewis,  (Ark.)  18  8.  W.  925. 

8.  Under  section  5925,  the  justice  has  a  choloo 
between  paying  the  penalty,  and  accepting  the  ap- 
pointment, and  no  aosolute  duty  to  accept  Is  im- 
posed.—8tate  V.  Lewis,  (Ark.)  18  S.  W.  925. 

Justifiable  Homidde. 

See  Homicide,  13-18. 

Eidnapping. 

See  Abdvctlon. 

Kniing  Stock. 

See  JRail/road  Companies,  80-82. 

liANDIiOBD  AND  TENANT. 

Bee,  also.  Forcible  E/nbry  and  Detainer. 

Disputing  title  of  lessor. 

1.  Lessees  who,  while  holding  under  the  lease, 
obtained  a  tax -deed  of  the  demised  premises,  can- 
not question  the  title  of  their  lessors. — ^llorris  v. 
Apperson,  (£y.)  IS  &  W.  411. 

Idability  for  negligence  —  Dangerous 
premises. 
S.  A  landlord,  who  does  not  covenant  to  repair, 
U  not  liable  to  a  servant  of  the  lessee  injured  by 
the  falling  of  a  cistern  caused  bv  decayed  and  in- 
sufficient supports,  though  he  knew  of  the  defect, 
and  had  promised  to  repair,  as  such  promise  was 
without  consideration.— Perez  v.  Baybaud,  (Tez.) 
18  &  W.  177. 

liABCENT. 

What  oonstltutes. 

1.  Where  it  is  proven  that  defendant  stole  the 
horse  in  question,  and  took  it  to  the  house  of  P., 


who  borrowed  it  and  rodq  into  another  oonn^,  de- 
fendant accompanying  him,  such  act  of  P.  Is  the 
act  of  defendant,  whether  the  former  knew  the 
horse  was  stolenornok— Wampler  v.  State,  (Tex.) 
18  a  W.  144. 

8.  On  indictment  for  theft  of  a  horse,  tbe  de- 
fense being  that  defendant,  believing  the  horse  to 
belong  to  one  T.,  received  it  from  htm,  and  at  his 
request  took  it  into  another  state,  and  the  evidence 
tending  to  support  such  defense,  It  Is  error  to  re- 
fuse to  charge  that.  If  T.  dell vereid  the  horse  to  de- 
fendant, who  did  not  participate  in  the  theft  of 
the  same  as  principal,  the  latter  should  not  be  oob- 
victed  of  the  theft  of  the  horse,  though  T.  bad  in 
fact  stolen  It,  and  defendant  knew  the  fact  when 
he  received  it.— Moore  v.  State,  (Tex.)  18  S.  W.  153. 

8.  On  the  trial  for  the  theft  of  a  yearling  it  ap- 
peared that  defendant,  for  a  valuable  oonsideration, 
executed  a  writing  to  one  U.,  reciting  that  defend- 
ant sold  to  U.  10  bead  of  vearling  cattle,  marked 
with  defendant's  brand,  which  he  was  to  keep  dnr- 
ing  the  winter,  and  deliver  in  the  spring.  There 
was  no  other  description.  It  appeared  thatdefend- 
ant  had  other  cattle,  and  there  was  no  evidence 
but  that  some  of  them  were  of  the  same  age  and 
brand,  nor  did  it  appear  that  the  one  named  in 
the  indictment  was  one  of  the  10  mentioned  in  tbe 
writing.  Said  10  head  of  cattle  were  never  sepa- 
rated from  defendant's  other  cattle,  were  never 
designated  and  set  apart  as  M.'s  caAtle,  and  were 
never  delivered  to  M.  ffejd,  that  this  evidence 
did  not  warrant  a  conviction  for  theft  of  one  of 
said  cattle,  as  the  sale  was  executory,  and  tbe  title 
and  possession  never  changed.  —Johnson  v.  State, 
(Tex.)  13  8.  W.  851. 

Indictment. 

4.  An  Indictment  for  the  theft  of  "one  flre- 
dollar  bill  in  money,  of  the  value  of  five  dollara, " 
sufficiently  describes  tbe  stolen  property,  under 
Code  Crlm.  Proc  Tex.  art.  427,  providing  that, 
whenever  it  becomes  necessary  to  describe  prop- 
erty of  any  kind  in  an  indictment,  a  general  de- 
scription of  the  same  by  name,  kind,  quantity, 
number,  and  ownership,  if  known,  shall  do  soiB- 
clent— Green  v.  State,  (Tex.)  18  8.  W.  784. 

5w  An  Indictment  for  theft,  where  defendant 
and  the  owner  of  the  stolen  property  were  of  the 
same  name,  alleged  that  "H.  B.,  on  or  about  *  •  * 
did  *  •  •  take  from  tiie  possession  of  U.  B.  five 
head  of  cattle,  the  same  being  the  property  of  the 
said  M.  B.,  without  the  consent  of  the  said  M.  B., 
and  with  the  intent  to  deprive  the  said  M.  B.  of  the 
value  of  the  same,  and  to  appropriate  them  to  the 
Qse  and  benefit  of  him,  the  said  M.  B.. "  etc.  Held, 
that  the  words  "him,  the  said  M.  B.,"  in  the  ap- 
propriation clause,  refer  to  defendant,  and  not  to 
the  alleged  owner  of  the  cattle.— Brown  t.  State, 
(Tex.)  18  S.  W.  IBO. 

6.  Fen.  Code  Tex.  art.  742a,  provides  that  "any 
person  having  possession  of  personal  property  of 
another  by  virtue  of  a  contract  of  hiring  or  bor- 
rowing, or  other  bailment,  who  shall,  without  the 
consent  of  the  owner,  fraudulently  convert  such 
property  to  his  own  use,  with  intent  to  deprive  tbe 
owner  of  the  value  of  the  same,  shall  be  guilty  of 
theft. "  Held,  it  is  nnnecessary  to  charge  in  the 
indictment  an  intent  to  appropriate  the  property. 
— PurceUey  v.  State,  (Tex.)  18  S.  W.  993. 

7.  Failure  to  set  out  in  an  Indictment  for  lar- 
ceny the  Christian  name  of  one  of  two  persons 
therein  alleged  to  have  been  joint  owners  of  the 
stolen  property  is  not  ground  for  quashing  the  in- 
dictment, since  Rev.  St.  Ho.  1879,  S 1812,  provides 
that  it  shall  only  be  necessary  to  allege  in  such  In- 
dictment the  property  to  MIong  to  one  of  such 
joint  owners,  and  section  1820  provides  that,  on 
trial  of  a  felony,  a  variance  between  the  statement 
In  the  indictment  and  the  proof,  in  the  Christian 
name  or  surname  of  a  person,  shall  not  be  grounds 
for  an  acquittal  unless  the  court  shall  find  that  the 
variance  is  material  to  the  merits  of  the  case,  and 
prejudicial  to  the  defense.— State  t.  BUey,  (Mo.) 
&  S.  W.  1088. 

Variance. 

8.  Where  an  Indictment  for  theft  allegea  de- 
fendant's name  correctly  in  the  first  instance,  but, 
in  charging  the  intent,  incorrectly  allegea  either 
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Ills  Christian  name  or  surname,  the  vartanoe  does 
not  render  the  indictment  invalid.— Wampler  y. 
State,  (Tex.)  18  S.  W.  144. 

9.  An  averment  of  the  theft  of  "United  States 
paper  currency  money  of  a  certain  value"  is  sus- 
tained by  proof  that  toe  stolen  property  was  either 
X7nlted  States  treasury  notes,  or  national  bank 
notes,  or  United  States  gold  or  silver  certificates. 
— Klmbrough  v.  State,  (Tex.)  18  8.  W.  218. 

10.  The  indictment  for  the  theft  of  a  bale  of  oot- 
ton  laid  the  possession  in  the  owner.  The  proof 
showed  that  the  owner  took  the  ootton  to  a  gin 
to  be  ginned  and  baled,  and  that  after  this  was 
done  it  was  put  in  the  gin-yard  with  other  ootton ; 
that  ti>e  owner  took  it  from  there,  and  removed  it 
some  60  yards  from  the  gln-bonse.  Held,  that 
there  was  no  variance  between  the  allegation  and 
the  proof.— Doss  v.  State,  (Tex.)  18  B.  W.  788. 

11.  A  variance  between  the  indlotment  and  the 
proof,  on  trial  for  larceny  from  a  dwelling-house. 
In  that  the  former  alleges  the  house  to  belong  to 
one  person,  while  the  proof  shows  that  it  is  owned 
by  another  jointly  with  him,  is  not  fatal,  since  Bev. 
St.  Ho.  1879,  i  1812,  provides  that,  where  any  of- 
fense shall  be  committed  upon  or  in  relation  to  a/e./ 
property  belonging  to  several  owners,  the  indict- 
ment shall  be  deemed  sufficient  it  it  allege  such 
property  to  belong  to  any  one  or  more  Of  them. — 
State  V.  RUey,  (Mo.)  13  S.  W.  1068. 

Evldenoe. 

18.  On  trial  for  larceny,  evidence  that  defend- 
ant, while  under  arrest,  on  being  charged  with  the 
theft,  and  with  having  ohanged  a  C20  bill  la  a 
saloon  the  preceding  evening,  at  first  denied  it, 
bnt  a  few  nunutes  later  admitted  that  he  got  the 
bill  changed,  but  said  that  it  belonged  to  another, 
la  inadmrssible,— Wren  v.  State,  (Tex.)  18  &  W. 
86& 

18.  Defendant,  while  riding  on  horseback  with 
nls  employer.  R,  on  the  latter's  horse,  encountered 
C,  to  whom  ne  gave  up  the  horse  at  B.'s  request. 
B.  and  C.  then  i«de  off,  stole  and  butchered  a  cow, 
and  brought  defen^nt  some  of  the  meat  IJeld, 
that  it  was  not  error  to  admit  tesUmony  that  ac- 
cused knew  tiie  principals  were  in  the  habit  of 
stealing  cattle  together.— Tipple  v.  State.  (Tex.)  IS 
S.  W.  777. 

14.  Defendant,  who  was  on  trial  for  theft  of 
certain  cotton,  testified  that  he  got  it  from  one  B., 
and  proposed  to  give  a  conversauon  with  S.  at  that 
time  to  the  eirect  that  S.  said  the  cotton  was  his, 
but  that  he  owed  people  in  W.,  and  was  afraid,  if 
he  took  the  cotton  to  the  ootton  yard  himself,  it 
would  be  attached,  and  that  he  hired  defendant  to 
take  it  for  him.  Held,  that  it  should  have  been  ad- 
mitted as  res  gestoe, — a  part  of  the  transaction  by 
which  he  claimed  to  have  obtained  innocent  pos- 
session.—Doss  V.  State,  (Tex.)  13  8.  W.  78«. 

15.  In  a  prosecution  for  the  larceny  of  a  horse, 
it  was  error  to  refuse  to  permit  defendant  to 
prove  by  the  sheriff  that,  immediately  upon  being 
informed  of  the  cause  of  his  arrest,  he  told  the 
sheriff,  in  explanation  of  his  possession  of  the 
alleged  stolen  horse,  that  he  traded  another  horse 
for  It  with  his  companion,  and  that  the  latter  was 

S resent,  and  assented  to  the  statement. — Lopez  v. 
tate,  (Tex.)  18  S.  W.  219. 

10.  In  a  prosecution  for  the  theft  of  a  horse,  It 
is  not  error  to  admit  testimony  as  to  the  contem- 
poraneous theft  of  a  saddle  and  other  articles,  in 
the  same  neighborhood,  where  the  court  charges 
the  jury  that  such  evidence  cannot  be  considered 
as  tendmg  to  show  the  theft  of  the  horse,  but  only 
as  tending  to  show  the  Intent  of  defendant  in 
whatever  action  they  may  find  from  the  evidence 
was  done  by  him.— Moore  v.  State,  (Tex.)  18  B.  W. 
162. 

17.  On  indictment  for  theft  of  a  cow,  the  evi- 
dence showed  that  the  cow  was  killed  by  one  R. ; 
that  defendant  roped  the  cow  at  Ills  request,  and 
was  present,  as  was  also  one  P.,  when  the  cow  was 
killed;  that  the  brand  had  disappeared  when  the 
bide  was  found;  that  defendant  stated  that  be  out 
the  brand  out  to  take  it  home,  but  threw  it  away, 
and  also  stated  that  the  cow  belonged  to  R.,  and 
asked  why  people  did  not  come  to  himself  and  R. 
to  inquire  about  it.    Held,  that  evidence  that  a 
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friend  and  two  relatives  of  defendant,  •  week  after 
the  theft,  defendant  not  being  present,  oame  to 
P.,  and  asked  him  if  he  bad  been  to  town,  and  made 
complaint,  and,  receiving  a  reply  that  he  had,  re- 
marked that  there  was  then  no  use  of  "carrying 
him  down  yonder,"  was  hearsay,  and  reveraibM 
error.— Hixon  v.  State,  (Tex.)  18  S.  W.  14& 

-^  Suffldenoy. 

18.  Un  a  trial  for  the  theft  of  ahorse,  testimony 
for  the  state  showed  that  one  C.  hired  the  horse  te 
go  to  W. ;  that,  while  C.  was  gettingltat  the  stable, 
defendant  came  and  called  for  C.,  but  went  away 
on  C's  motioning  for  him  to  do  so;  that  de- 
fendant went  with  C.  to  W.,  and  that  the  horse 
was  there  sold  as  C's  property,  defendant  vonoh- 
ing  for  O.,  and  his  ownership  of  the  horse.  De- 
fendant's brother  testified  that  O.  tried  to  hire  him 
to  drive  on  the  trip,  but  that  he  could  not  go,  and 
told  C  where  he  oould  find  defendant  De&ndant 
testified  that  C.  hired  him  to  drive,  and  when  they 
reached  W.  told  him  that  the  horse  belonged  to 
him,  and  he  was  going  to  sell  it;  that  he  beueved 
the  horse  belonged  to  C,  and  told  the  aootloneer 
who  sold  it  that  he  knew  C,  and  that  C.  was  all 
right  Heid,  that  the  evidence  did  not  warrant » 
conviction,  as  none  of  the  facta  were  inconsistent 
with  his  innocence.— Oilmore  v.  State,  (Tex.)  18 
8.  W.  5*6. 

19.  On  indictment  for  theft,  the  evidence  showed 
tnat  a  horse  was  stolen  from  Ita  range,  and  that  at 
about  the  same  time  defendant  and  others  were 
seen  there;  that,  soon  after,  defendant  and  his 
companions  were  seen  in  a  town  with  several 
horses,  defendant  riding  the  horse  described  in  the 
indictment,  and  one  of  nls  companions  ridi^  ait- 
other  stolen  horse;  thatUie  oompanion  offered  to 
sell  the  horse  that  defendant  was  riding;  and  that 
defendant  immediately  exclaimed, "  If  you  sell  this 
horse,  I  want  my  horse  bade"  The  companiom 
had  been  convicted  of  theft  of  the  horse  in  question, 
Held,  that  defendant  oould -not  be  oonvioted  of 
driving  a  horse  from  ita  range  with  intent  to  de- 
fraud the  owner,  under  Pen.  Code  Tex.  art  749,  as 
the  evidence  showed  that,  if  guilty  at  all,  he  was 
either  the  guilty  agent  who  took  the  horse,  or  was 
guilty  as  a  principal  bv  acting  with  his  companion 
in  the  taking,  and  could  not  be  convicted  of  a  dif- 
ferent crime.— Lopez  v.  State,  (Tex.)  18  S.  W.  SIV. 

20.  A  conviction  for  theft  of  a  hog  will  be  set 
aside  where  the  proof  merely  shows  tnat  the  meat 
of  a  hog  about  the  size  and  shape  of  the  missing 
one  was  found  at  defendant's  house,  and  where  de- 
fendant and  two  other  witnesses  testified  that  it 
was  the  meat  of  defendant's  own  hog.— Littlejoha 
V.  State,  (Tex.)  13  S.  W.  889. 

SI.  Where  the  evidence  shows  that  defendant 
sold  cattle  of  the  same  mark  and  brand  as  the  cow 
which  he  was  accused  of  stealing;  that  the  cattle 
were  gathered  from  the  range  by  the  purchaser, 
the  cow  being  among  those  gathered ;  and  that  de- 
fendant on  hearing  that  the  real  owner  claimed 
her,  returned  her  to  him, — a  conviction  for  larceny 
should  be  reversed.— Bennett  v.  Btate,  (Tex.)  13  8. 
W.  143. 

22.  That  defendant  had  fresh  veal  In  his  pos- 
session, that  a  calf  belonging  to  a  neighbor  bad 
disappeared,  and  that  the  calf's  mother  was  seen 
near  defendant's  house  lowing  over  a  spot  where 
an  animal  had  been  recently  butohered,  is  not  suf- 
ficient to  sustain  a  conviction  of  theft  where  de- 
fendant and  his  wife  both  testify  that  a  party  of 
hunters  who  oamped  near  their  house  killed  a  calf 
which  they  had  with  them,  ard  gave  defendant 
part  of  the  meat— Adams  v.  State,  (Tex.)  18  8.  W. 
1009. 

28.  Defendant  while  riding  on  horseback  in 
company  with  his  employer,  B.,  on  the  latter's 
horse,  encountered  C,  and,  at  his  employer's  re- 
quest, gave  up  to  him  the  horse.  B.  and  C  then 
rode  off,  stole  and  butohered  a  oow.  and  brought 
defendant  some  of  the  meat  B.  testified  that  de- 
fendant was  told  before  ha  gave  up  the  horse  of  the 
intention  to  steal  a  beef,  that  he  expressed  approv- 
al, and  knew  he  and  C.  were  in  the  habit  of  stral- 
ing  cattle  together.  Held  not  sufficient  to  sustain 
m  conviction  as  an  accomplice. — Tipple  v.  State, 
(Tex.)18S.W.777.  i     r\(^n\p 
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24.  In  a  proseoution  for  the  larceny  of  certain 
sheep,  there  was  evidenoe  that  the  owner  subse- 
quently recovered  the  sheep  stolen  from  one  P., 
and  that  defendant  had  traded  certain  sheep  to  P., 
but  there  was  no  evidenoe  to  identify  the  sheep  so 
•old  to  P.  with  the  sheep  stolen.  Held,  that  the 
evidenoe  of  an  aocomplioe  that  defendant  bad 
•tolen  the  sheep  was  not  sufficiently  corroborated 
to  sustain  a  conviction.— Loclchart  r.  Slate,  (Tex.) 
18  H.  W.  998. 

26.  Where,  in  a  prosecution  for  larceny,  there 
is  evidenoe  that,  on  the  night  of  the  theft,  defend- 
ant was  in  the  town  where  the  theft  was  commit- 
ted ;  that  he  could  not  be  found  the  next  morning; 
and  that,  a  few  days  afterwards,  he  was  seen  at  a 
point  600  miles  distant,  in  possession  of  the  stolen 
property, — the  question  as  to  whether  the  testimony 
•of  an  accomplice  against  defendant  is  sufficiently 
■oorroborated  to  warrant  a  conviction  is  properly 
4eft  to  the  jury.— Cooper  v.  State,  (Tex.)  IS  B.  W. 
KHL. 

36.  Evidence  t|iat  the  owner  of  stolen  money 
felt  some  one  touch  his  pocket  containing  bia 
purse,  and  that  on  looking  around  qniokly  be  saw 
defendant's  hand  holding  the  pnrse  pass  from  his 
to  defendant's  pocket,  is  sufflcnent  to  prove  tbeft 
from  the  person,  under  Pen.  Code  Tex.  art.  745, 
which  provides  that  "the  theft  must  be  oommitted 
without  the  knowledge  of  the  person  from  whom 
the  property  is  taken,  or  so  saddenly  as  not  to  al- 
low time  to  make  resistance  before  the  property  is 
carried  away.  "—Green  v.  State, (Tex.)  13  S.  W.  784. 

27.  Testimony  of  the  house-owner  that  defend- 
•«nt,  who  had  previoosly  boarded  there,  returned 
and  spent  the  night,  going  In  the  morning  to  the 
room  where  he  had  slept,  and  leaving  by  the  back 
door,  and  that  in  the  evening  the  man  with  whom 
he  had  slept  said  he  missed  some  clothes,  and  went 
after  defendant,  and  brought  back  the  clothes  and 
defendant,  who,  when  asked  why  he  took  them 
said  he  did  not  know,  coupled  with  that  of  the  man 
who  went  with  the  owner  after  his  clothea,  that 
defendant  when  found  had  them  on,  and,  when 
asked  why  he  took  them,  said  be  did  not  want  to 
go  to  his  father's  with  his  old,  dirty  clothes  on, 
sustains  a  verdict  of  laroeny  from  the  bouse. — 
State  V.  Guest,  (Mo.)  18  B.  W.  967. 

InatruotionB. 

38.  On  indictment  for  laroeny.  It  appeared  that 
■defendanlj  who  was  34  years  old,  had  for  several 
years  used  intoxicating  liquors  to  excess ;  that  he 
"would  go  off  several  times  a  month,  and  stay  on  a 
-spree  for  several  days;  that  he  had  several  times 
bad  deUrUim  trement,  the  last  time  being  a  few 
months  before  the  larceny.  But  the  evidence  did 
not  show  that  he  was  insane,  or  that  his  mind  was 
affected  80  that  he  oould  not  tell  right  from  wrong. 
He  was  drunk  a  few  days  before  the  laroeny,  but 
three  witnesses,  to  whom  he  sold  the  stolen  article 
on  the  day  of  the  larceny,  testified  that  he  was 
then  sober,  field,  that  an  instmotion  to  find  de- 
fendant not  guilty  If,  by  reason  of  his  intemper- 
ance, he  did  not  have  mind  enough  at  the  time  of 
the  larceny  to  know  right  from  wrong,  was  prop- 
erly refused.— State  v.  Riley,  (Mo.)  18  B.  W.  1083. 

80.  The  court  charged:  "If  any  person  other 
than  the  defendant  took  the  cotton  originally  with- 
out the  aid  or  encouragement  of  the  defendant, 
and  if  afterwards  the  cotton  came  into  the  posses- 
sion of  the  defendant,  even  with  the  knowledge 
then  that  it  had  been  stolen,  this  would  not  con- 
stitute theft  on  the  part  of  defendant;  and  in  snoh 
casetbejury  mnstaoquit,  "—and  refused  to  charge: 
"In  order  to  convict  the  defendant  in  this  case, 
you  must  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  took  the  bale  of 
cotton  in  question  from  the  possession  of  E.  [pros- 
ecutor.] If  any  person  other  than  the  defendant 
took  the  cotton,  and  the  said  bale  of  cotton  came  in- 
to the  possession  of  the  defendant  after  the  original 
taking,  then  you  should  acquit  defendant,  regard- 
lees  of  whether  defendant  acted  in  good  faith  or 
not,  and  regardless  of  whether  he  knew  or  not  as 
to  whether  said  bale  of  cotton  had  been  stolen  by 
another;  and,  if  you  have  a  reasonable  doubt  up- 
on this  point,  you  will  acquit. "  Held,  that  the 
charge  given  was  in  some  essentials  inaccurate, 


and  calcnlated  to  mislead,  and  that  the  ebanre  re- 
fused should  have  been  given.  —  Doss  v.  State, 
(Tex.)  18  S.  W.  788. 

80.  In  a  prosecution  for  the  larceny  of  a  horse, 
the  court  instructed  as  follows:  "Evidence  of  the 
theft  and  possession  of  another  animal  by  the  de- 
fendant at  the  same  time  and  plaoe  as  that  where 
it  is  testified  the  animal  in  quesUon  was  lost  or 
missing  has  been  admitted,  and  you  are  instructed 
that  the  object  of  this  testimony  *  *  *  is  to 
explsdn  the  intent  with  which  tiie  animal  In  ques- 
tion was  taken  if  taken,  and  not  as  proof  of  the 
taking  of  the  animal  charged. "  Held  obnoxious 
to  the  objection  that  it  assumes  as  a  fact  that  the 
evidenoe  established  the  contemporaneous  tbeft  of 
another  horse.— Lopez  v.  State.  (Tex.)  18  S.  W.  310. 

81.  On  trial  for  theft,  where  evidence  that  other 
property  was  stolen  in  the  same  manner,  if  not  at 
the  same  time,  as  that  charged,  is  admitted,  the 
jury  should  be  instructed  as  to  the  only  purposes 
for  which  such  evidence  can  be  considered,  which 
are  either  (1)  to  establish  identity  in  developing 
the  rei  gettce,  (2)  to  prove  defendant's  gnilt  by  oir- 
cumstanoes,  or  (8)  to  show  his  intent  with  respect 
to  the  property  for  the  theft  of  which  he  is  ao- 
cnsed.- Hanley  v.  State,  (Tex.)  18  B.  W.  143. 

83.  Where  the  first  count  of  tbe  indictment  al- 
leges ownership  in  P.,  and  the  second  in  some  per- 
son unknown  to  tbe  grand  Jnrv,  to  warrant  ooavio- 
Uon  under  the  first  connt>  the  state  must  prove 
ownership  in  P.,  and,  under  the  second  count,  that 
ownership  was  unknown  to  the  grand  jury,  and 
that  they  used  reasonable  diligence  to  asoertain 
the  fact  of  ownership;  and  a  charge  that  the  jury 
need  not  believe  that  the  property  stolen  belonged 
to  P.,  but  must  believe  that  the  property  was  tak- 
en, as  alleged,  as  the  proper^  of  some  person  na- 
known  to  the  grand  jnrors,  la  erroneous,  as  failing 
to  state  separately  the  law  as  applicable  to  the 
two  counts.— Mixon  v.  State,  (Tex-)  18  B.  W.  148. 

88.  Where  the  Indictment  charged  the  f  randn- 
lent  conversion  of  a  borrowed  horse  with  intmit  to 
deprive  the  owner  of  ita  value,  and  the  testimony 
also  showed  that  defendant  took  without  leave  a 
pistol  and  saddle,  the  omission  tocharge  that  such 
evidence  must  be  considered  only  in  ita  bearing 
upon  the  intent  as  to  the  horse  was  not  material 
error;  and,  in  the  absence  of  an  exception,  or  re- 
quest for  an  instruction,  the  verdict  will  not  be 
disturbed.— PnrceUey  v.  State,  (Tex.)  13  S.  W.  998. 

84.  In  a  prosecution  for  laroeny,  an  Instruction 
that  "when  the  state  relies  upon  the  possession 
of  recently  stolen  property  as  a  presumption  of 
guilt, "  etc,  is  erroneous  as  tolling  the  jury  that 
guilt  will  be  presumed  from  such  possession. — 
Lockhart  v.  State.  (Tex.)  18  S.  W.  lofa 

85.  Where  the  prosecution  could  not  identify 
the  bale  of  cotton  which  defendant  had  as  prose- 
cutor's property,  it  was  error  to  refuse  to  charge 
that,  in  order  to  convict,  the  jury  must  believe  be- 
yond a  reasonable  doubt  that  it  was  the  identical 
bale  taken  from  prosecutor.— Doss  v.  State,  (Tex.) 
18  B.  W.  788. 

86.  On  Indictment  for  theft  from  the  person  the 
court  need  not  instruct  the  jury  on  the  question  of 
value,  since  under  Pen.  Code  "rex.  art.  744,  provid- 
ing that  one  convicted  of  such  crime  shall  be  pun- 
ished "by  confinement  in  the  pentitenUary  not  less 
than  two,  nor  more  than  seven ,  years, "  such  offense 
Is  per  se  a,  felony,  and  It  is  not  necessary  to  allege  or 
prove  the  value  of  the  stolen  property.— Green  v. 
State,  (Tex.)  18  S.  W.  784. 

87.  Fen.  Code  Tex.  art.  788,  provides  that  if  prop- 
erty, taken  under  such  circumstances  as  to  consU- 
tute  theft,  be  voluntarily  returned  within  a  rea- 
sonable time,  and  before  prosecution  is  commenced, 
the  punishment  shall  be  by  fine  not  exceeding 
tl.OOO.  Held  that,  if  tbe  evidence  shows  soch  a  re- 
turn of  the  stolen  property  to  the  owner,  the  faU- 
nre  of  the  court  to  give  the  provisions  of  said  arti- 
cle in  charge  to  the  jury  is  reversible  error. — Ben- 
nett V.  State,  (Tex.)  13  S.  W.  142. 

88.  On  indictment  for  larceny  from  a  dwelling. 
house,  though  the  proof  shows  that  the  value  of 
the  article  stolen  was  less  than  (80,  an  instruction 
to  find  defendant  guilty  of  petit  larceny  only  is 
properly  refused,  since,  under  Bar.  St.  Ho.  ISTObf 
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ceny,  irrespective  of  value.— State  v 
18  S.  W.  1068. 


,  (Mo.) 


1809,  larceny  from  a  dwelling-houBe  1b  erand  lar- 

Liease. 

See  Landlord  and  Tenant. 

Iievy. 

Of  attachment,  see  Attachment,  9. 
taxes,  see  TaoMtUm,  8-11. 

UBEL  AND  SLANDEB. 

What  actionable. 

1.  It  is  libelous  to  charge  a  person  with  hayinc 
nttered  "foul  lies,"  in  reference  to  another,  and 
possessing  a  "vile,  slanderous  tongue. "—AUen  t. 
Wortham,  (Ky.)  18  8.  W.  78. 

Publication. 

a.  Sending  a  letter  containing  Uhelons  matter 
through  the  mail  to  a  person,  who,  because  of  Ulit- 
eracT,  is  obliged  to  have  it  read  by  others,  is  a 

Sublication  oithe  UbeL— Allen  v.  Wortham,  (K>.) 
iaW.78. 

Privileged  oommunication. 

8.  Where  an  afSdavlt,  on  a  motion  to  require 

Slaintifr  to  give  security  for  oostn,  alleges  that  af- 
ant  believes  plaintifl  to  be  insolvent)  and  plain- 
tifTs  attorney  flies  a  oounter-afBdavit,  denying  the 
insolvency,  and  alleging  the  aiSdavit  in  snpport  of 
the  motion  was  "a  corrupt,  voluntary,  and  willful 
case  of  false  swearing,"  such  averment  in  the 
oounter-alSdavit  is  not  sufBciently  relevant  to  the 
issue  to  be  privileged.— Hyde  v.  MoCabe,  (Ho.)  18 
B.  W.  876. 

Action — ^Pleading. 

4.  Though  a  letter  from  defendant  to  plaintiff, 
stating  that  defendant  bad  been  informed  that 

f>laintiff  had  charged  him  (defendant)  with  be- 
ng  a  "thief,"  in  response  to  which  information 
defendant  used  libelous  words,  was  made  part  of  a 
petition  for  libel,  the  petition  is  not  demurrable  as 
showing  a  privileged  communication,  but  defend- 
ant must  plead  and  prove  that  he  received  the  in- 
formation stated  in  his  letter.— Allen  v.  Wortham, 
(Ky.)  18  8.  W.  78. 

Ldoense. 

By  city,  of  houses  of  prostitution,  see  DUorderVy 

Hmue,  1. 
License  tax,  see  Ccrrparatlont',  2, 8. 
Of  hawkers,  eta,  see  Hawhera  omd  PeddUtt. 

innkeepers,  see  Innkeepers. 
To  seU  liquor,  see  Intoxicating  L(qu,ari,  6, 7. 

lilENS. 

Bee,  also,  KecTtanics'  Liens. 

Of  attachment,  see  AtUichment,  10. 

factor,  see  Factors  and  Brokers,  1. 

judgment,  see  Judgment,  28. 

mortgage,  see  Chattel  licrtgagea,  1,  3;  ICort- 
gages,  13-15. 
Vendor's  lien,  see  Vendor  and  Vendee,  ld-2B. 

For  improvements. 

1.  Where  a  person  makes  improvements  on 
land  of  a  married  woman,  which  forms  no  part  of 
the  homestead,  by  reason  of  her  having  induced 
him  to  think  that  he  had  bought  it  from  her, 
equity  will  give  him  a  lien  thereon  for  the  value 
of  the  improvements,  though  she  is  not  bound  by 
her  contracts.— Dailey  v.  Cain,  (Ky.)  13  8.  W.  424. 

2.  In  such  case  It  is  in  the  discretion  of  the 
chancellor  to  order  that  a  certain  amount  of  the 
land  be  sold,  and  that,  if  this  benotsuiBcient,  more 
be  then  sold.— Dall^  v.  Cain,  (Ky.)  18  a  W.  424. 

liife  Insurance. 

See  Insv.nmce' 


Life  Tenants. 

See  Estates,  1. 

LIMITATION  or  ACTIONS. 

When  statute  applicable. 

1.  In  Missouri,  10  years'  possession  of  the 
property,  adverse  to  the  mortgagee,  is  necessary 
to  bar  a  suit  to  foreclose  the  mortgage. — Orr  t. 
Rode,  (Mo.)  18  B.  W.  IOOSl 

2.  Complainant,  as  ezeontor  of  a  will  which 
created  a  trust,  made  certain  advances  to  the  tru». 
tee  for  the  purchase  of  property  for  the  cestui  que 
trust,  to  the  amount  of  his  supposed  interest  u»- 
der  the  wilL  But,  to  protect  nimself  in  case  he 
had  advanced  too  much,  complainant  took  back  a 
bond  from  the  trustee,  conditioned  to  refund  to 
him  any  sum  in  excess  of  the  true  share  of  the 
cestui  QU«  tru«t.  The  advance  being  too  large, 
complainant  took  judgment  against  the  tmstee  and 
his  sureties  for  the  excess,  but  they  were  insolvent. 
After  this  judgment  was  barred  by  limitation,  ooa^ 
plainantsued  tosubjeot  the  trust-estate  to  the  pay- 
ment of  the  excessive  advance.  Held,  that  bis  eq. 
uitable  remedy  was  barred,  as  well  as  his  legal 
remedy.— Hugnes  v.  Brown,  (Tenn.)  18  B.  W.  280. 

8.  Oen.  St.  Ky.  c.  71,  §  6,  ark  8,  limits  the  time 
for  bringing  an  action  for  relief  for  fraud  to  10 
years  from  its  perpetration,  but  section  21,  art.  4, 
provides  that  where  the  doing  of  an  act  neoessaij 
to  save  a  right  is  suspended  by  some  lawful  re- 
straint the  time  covered  by  the  restraint  shall  not 
be  estimated  in  the  application  of  any  statute  of 
limitations.  Beld  that,  where  a  judgment  debtor 
pending  appeal  superseded  the  judgment,  the  judg- 
ment creditor  had  10  years  from  the  disposal  of  the 
appeal  in  which  to  bring  an  action  to  set  aside  a 
fraudulent  conveyance  by  the  debtor.— Cavanaagh 
V.  Britt,  (Ky.)  18  8.  W.  441. 

Bunning  of  the  statute. 

4.  Where  a  widow  renounces  a  life-estate 
granted  under  a  will,  and  takes  possession  in  her 
own  right,  the  remainder  vests  at  once,  and  a  suit 
by  the  remainder-men  to  try  title,  brought  10  years 
thereafter,  is  barred.— Miller  v.  Foster,  (Tex.)  18 
S.  W.  529. 

5.  Under  Sayles'  Tex.  Civil  St.  art  65/,  whloh 
provides  that  the  creditors  of  an  insolvent  may 
bring  suit  on  the  assignee's  bond,  against  him  and 
his  sureties,  for  any  breach  thereof,  the  statute  of 
limitetions  begins  to  run  in  favor  of  the  sureties 
from  the  time  the  assignee  breaks  tha-condition  of 
his  bond,  and  not  from  the  time  that  judgment  is 
recovered  against  him  therefor.  —  Kanffman  v. 
Wolf,  (Tex.)  18  S.  W.  967. 

6.  In  a  suit  by  a  voluntary  religious  assod*- 
tton  to  establish  a  will,  an  amendment  substitut- 
ing the  trustees  as  plaintiffs,  made  after  five  years 
from  the  rejection  of  the  will,  in  an  action  brought 
within  that  time,  relates  back  to  the  commence- 
ment of  the  action,  and  avoids  the  bar  contained 
In  Rev.  St.  Mo.  1879,  %  8980,  limiting  actions  to  es- 
tablish or  contest  a  will  to  five  years  after  the  pro- 
bate or  rejection  thereof.— Lilly  T.  Tobbeln,  (Ma) 
18  S.  W.  1060. 

7.  Where  an  assignee  for  the  benefit  of  cred- 
itors has  unlawfully  paid  a  dividend  on  an  un- 
sworn claim  against  the  Insolvent,  who  had  secret- 
ly agreed  with  the  claimants  to  pay  them  an  addi- 
tional sum,  the  statute  of  limitations  begins  to  run 
against  the  assignee's  right  to  sue  the  claimants 
for  the  sum  so  paid  at  the  time  he  paid  the  divi- 
dend, and  Is  not  interrupted  by  the  fact  that  ha 
notified  the  claimants  to  defend  an  action  hrought 
by  the  other  creditors  against  himself  for  the  divi- 
dend so  unlawfully  paid.— Wynne  v.  Willis,  (Tex.) 
18  B.  W.  548. 

8.  Where  defendant,  in  trespass  to  try  title, 
who  claims  by  adverse  possession,  took  from  a  per- 
son who  had  no  title  to  the  land  a  deed  to  one  B., 
who  afterwards  conveyed  to  defendant,  the  stat- 
ute of  limitations  does  not  begin  to  run  In  defend- 
ant's favor  until  the  deed  to  him  from  B.  is  record- 
ed.—Van  Sickle  V.  Catlett,  (Tex.)  13  B.  W.  81. 

0.  Code  Tenn.  {  2756,  provides  that  when  asnit 
la  commenced  in  time,  and  a  decree  i*  rendered 
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•gainst  tbe  complainant  on  any  ground  not  con- 
eluding  his  right  of  action,  a  new  suit  may  be 
brouglit  within  one  year.  Complainant  sued  to 
subject  a  trust-estate  to  the  payment  oi  a  claim. 
The  trust  was  for  B.  for  life,  remainder  to  her 
children.  B.  and  her  husband,  and  D.,  as  trustee, 
were  made  defendants;  but  it  appeared  that  D. 
had  been  discharged  from  his  trusteeship,  and  the 
suit  was  dismissed  because  the  remainder-men 
were  not  made  defendants.  Held,  that  this  salt 
oould  not  be  connected  with  a  suit  oommen(»d 
within  a  year  thereafter,  against  the  proper  de- 
fendants, so  as  to  save  the  bar  of  the  statute  ot 
limitations.— Hughes  y.  Brown,  (Tenn.)  18  B.  W. 

10.  An  assignment  for  the  benefit  of  creditors 
does  not  suspend  the  running  of  the  statute  of  lim- 
itations against  a  matured  debt  mentioned  in  the 
assignment  during  the  time  the  estate  remains  in 
the  nands  of  the  assignee,  since  the  assignment 
does  not  interrupt  the  oreditor's  right  of  action; 
but  the  statute  will  run  against  such  debt  from  the 
date  of  the  assignment— Heuaebaoh  t.  HalS,  (Tex.) 
18  a  W.  978. 

Oisabilitlea  and  exoeptions. 

11.  The  statutes  of  limitation  were  suspended 
by  the  war  of  the  rebellion.— Hodges  t.  Taylor, 
(Irk.)  18  8.  W.  129. 

19.  Where  a  defendant  dies  while  the  action  is 
pending,  and  the  petition  is  amended  by  substitut- 
uig  his  legatee  and  her  son  aa  defendants,  the  stat- 
ute of  limitations  ceases  to  run  as  agrainst  the  sub- 
Btitnted  defendants  when  the  amended  petition  is 
filed,  though  the  petition  is  afterwards  again 
•mended,  setting  up  substantially  the  same  facts, 
and  though  both  amendments  are  bad  on  general 
demurrer  aa  to  one  of  the  substituted  defendants. 
— Eanfbnan  v.  Wootera,  (Tex.)  18  &  W.  619. 

18.  In  partition  proceedings,  it  ^)peared  that 
defendant's  grantor  went  into  the  exclusive  and 
adverse  possession  of  the  land  in  18ti!3,  claiming 
nnder  a  foreclosure  of  a  trust-deed;  that  this  pos- 
session oontlnued  until  1878,  when  ejectment  was 
bronght  by  three  of  the  four  devisees  of  a  one-sixth 
interest  in  the  land,  who  had  not  united  In  the  trust- 
deed  ;  and  that  the  right  of  aoUon  in  all  the  devisees 
•corned  in  180B.  Held,  that  the  ejectment  proceed- 
ings did  not  operate  to  prevent  the  running  of  the 
stetnte  as  against  the  fourth  devisee,  who  had  not 
joined  therein.— Sutton  v.  Dameren,  (Ho.)  18  8. 
w.  an. 

H.  Under  Gen.  Ht  Ky.  a  71,  art.  8,  i  6,  provid- 
ing that  an  action  for  relief  against  fraud  or  mis- 
take must  be  commenced  within  6  years  after  the 
discovery  thereof,  and  ;ihall  be  barred  in  any  event 
after  10  years  from  the  time  of  making  the  fraud- 
ulent contract,  an  action  to  set  aside  a  conveyance 
as  fraudulent,  and  to  subject  the  property  to  the 
payment  of  a  judgment  against  the  grantor,  will  be 
barred  after  6  years  from  the  time  when,  by  the  ex- 
ercise of  reasonable  diligence,  he  should  have  dis- 
covered the  fraud.— Cavanaugh  v.  firitt,  (Ky.)  18 
B.  W.  922.  ".  ^-w  / 

15.  Under  Gen.  St  Ky.  c.  71,  art  4,  |81,  provid- 
ing that,  where  an  act  necessary  to  save  a  ngbt  is 
suspended  by  lawful  restraint,  the  duration  there- 
of shall  not  be  estimated  in  the  application  of  any 
statute  of  limitations,  the  superseding  of  a  judg- 
ment on  appeal  suspends  the  running  of  the  statute 
of  limitations  against  an  action  to  set  aside  a  fraud- 
ulent deed  and  enforce  the  judgment  against  the 
property  conveyed  thereby.— Cavanaugh  v.  Britt, 
(Ky.)  18  S.  W.  922. 

Acknowledgment. 

16.  A  declaration  made  by  the  secretary  of  • 
dty,  in  his  annual  statement  to  the  council,  that 
there  is  a  certain  amount  of  interest  due  on  cer- 
tain city  bonds,  i*  not  an  acknowledgment  of  the 
debt,  within  the  meaning  of  the  statute,  when  it 
does  not  appear  that  the  secretary  had  authority 
to  bind  the  city  by  his  statement  or  that  such  state- 
ment was  approved  by  the  council.— City  of  Hous- 
ton V.  Jankowskie,  (Tex.)  18  8.  W.  269. 

17.  The  fact  that  a  oitv  levied  and  collected 
taxes  to  paylntereston  its  debts  Is  not  an  acknowl- 
edgment of  any  particular  debt— City  of  Houston 
T.  Jankowskie,  (Tex.)  13  8.  W.  iWO. 


Acknowledgment — Part  payment. 

18.  An  Instruction  that  a  note  is  taken  oat  of 
the  statute  of  limitations  If  a  certain  payment  was 
made  on  •  given  date,  is  sufficient  without  re- 
quiring the  ^ly  first  to  find  that  a  memorandum 
of  the  pavment  indorsed  on  the  note  was  made  at 
or  about  tne  time  of  the  alleged  payment — Henry 
V.  Divlney,  (Mo.)  18  S.  W.  10S7. 

19.  The  indorsement  of  a  partial  payment  open 
a  note  given  for  purchase  money  of  lands  ooea 
not  suspend  the  operation  of  the  statute  of  limita- 
tions as  to  the  whole  contract,  so  as  to  keep  alive 
the  Tondor'a  lien  upon  the  land,  when  In  the  hands 
of  a  sabMnnent  purchaser  not  a  partr  to  the  traoa- 
aoUon.— Kendall  ▼.  Clark,  (Ky.)  18  S.  W.  68S. 

20.  Where  an  indorsement  of  a  partial  payment 
upon  a  note  is  relied  upon  to  suspend  the  operatioii 
of  the  statute,  and  the  fact  of  payment  is  denied  by 
the  answer  of  the  payor,  the  burden  of  proof  leata 
upon  the  plaintiff.- KendaU  r.  Clark,  (£>•)  18  & 
W.688. 

81.  Where  •  partial  payment  on  a  note  was  re- 
lied on  to  suspend  the  operation  of  the  statute, 
the  testimony  of  the  plalntUf  and  another  wit- 
ness, both  parties  to  the  transaction  alleged  to 
result  in  the  payment,  is  not  sufficient  to  establish 
the  fact,  against  the  positive  denial  of  the  payor 
and  of  a  disinterested  third  person,  through  whom, ' 
if  at  all,  the  payment  was  made,  when  their  testi- 
mony is  aiwported  by  drcumstances,  and  by  other 
evidence.— KendaU  t.  Clark,  (Ky.)  18  8.  W.  688. 

Pleading  and  proof 

22.  The  bar  of  the  statute  of  limitations  Is  not 
available,  unless  it  is  specially  pleaded. — Orr  v. 
Rode,  (Ho.)  18  &  W.  1066. 

28.  Where  plaintiff,  in  reply  to  plea  of  the  atatnta 
of  limitations,  alleges  that  suit  had  been  theretofore 
brought  and  dismissed,  the  burden  is  upon  him  to 
show  the  truth  of  his  allegation. — Memphis  &  L. 
R.  By.  Co.  Y.  Shoecraft  (Ark.)  18  S.  W.  490. 

Limited  Fartnerahip. 

See  Partnership,  U. 

Uquonk 

See  IntoxUxUing  Liquors. 

Local  Addons. 

See  F«nu0  in  Ctoil  Cases,  1-4. 

Local  and  Special  Laws. 

Bee  ConstUxMonal  Xato,  7. 

Local  Option. 

See  IrUoieloating  Liquors,  2-6. 

Lost  InatrumentB. 

Proof  of  lost  mortgage,  see  Mortganes,  19. 

Malice. 
See  McUMous  ProseeutUm,  2, 8. 


MALICIOUS  MISCHIEF. 

Willful  kHUng  or  wounding  of  cattle,  see  AnHmdlSr 
8-7. 

Evidence. 

Testimony  of  the  owner  describing  his  oow, 
and  that  he  found  her  shot  behind  defendant's 
fence,  with  that  of  others  that  defenduit  shot  at 
a  cow  of  that  description  which  was  in  his  Inolos- 
ure,  but  jumped  out  after  the  shot  and  died,  sus- 
tains a  verdict  for  maliciously  kilUng  the  cow,  un- 
der Rev.  St  Ho.  1879,  {  1874.-^tate  r.  Grimes, 
(Mo.)  18  &  W.  856.      0  g  ,^^,  by  Google 
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1CAU0IOT7S  PROSECUTION. 

Wlien  action  lies. 

1.  A  petition.  In  mallcIouB  prosecution,  show- 
ing that  the  prosecution  was  for  cutting  and  carry- 
ing away  trees  on  a  highway  laid  out  over  defend- 
ant's land  under  permit  from  the  overseer  of  roads, 
U  not  demurrable,  since,  though  the  fee  remained 
In  defendant,  plaintiff,  acting  under  authority  of 
the  overseer,  was  not  guilty  of  knowingly  cutting 
timber  on  the  land  of  another,  without  the  owner's 
consent,  under  Pen.  Code  Tex.  art.  B97.— Cooper  v. 
Langway,  (Tex.)  18  S.  W.  179. 

Malice. 

a.  It  Is  not  error  to  charge  that  "'malice'' 
means  wickedness  of  purpose,  or  a  spiteful  or 
malevolent  design  against  another,  or  a  pur{)0se 
to  injure  another,  or  a  design  of  doing  mischief,  or 
Any  evil  design  or  an  inclination  to  do  a  bad  thing, 
or  a  reckless  disregard  of  the  rights  of  others,  or 
an  Intent  to  do  an  injury  to  another,  or  absence  of 
legal  excuse,  or  any  other  motive  than  that  of 
bringing  a  party  to  justice.  "—Shannon  t.  Jonas, 
(Tex.)  18  S.TV.  477. 

8.  In  an  action  tor  mallcloas  proseoution,  where 
the  court  has  charged  that  "le^  malice  is  made 
out  by  showing  that  the  proceeding  was  instituted 
from  any  Improper  or  wrongful  motive, "  and  that 
the  term  "malice"  is  not  to  be  considered  "in  the 
sense  of  spite  or  hatred  against  the  indlTldnal,hut 
as  denoting  that  the  party  is  actuated  by  Improper 
and  wron^ul  motives, "  plaintiff  is  not  prejudiced 
bja  refusal  of  the  court  to  charge  that" '  malice  '  in 
Its  legal  sense,  is  any  wrong  act,  done  Intentionally, 
without  legal  jusUflcation  or  excuse.  It  is  not 
what  is  called  '  malioe'  in  Its  common  acceptation, 
as  111  wiU  amUnst a  person.  "—Heamv.  Coy,(Ark.) 
18  S.  W.  59£ 

Probable  cause. 

i-  It isnoterrortochargethafprobablecause 
mesBs  aTeasonable  ground  of  suspicion,  supported 
bjr  facts  and  circumstances  sufQciently  strong  in 
themselves  to  warrant  a  cautious  man  in  the  belief 
that  the  person  accused  is  guilty  of  the  offense 
with  which  he  is  charged.  "—Shannon  t.  Jones, 
(Tex.)  18  8.  W.  477. 

Advice  of  oounsel. 

5.  Where  a  statement  of  the  f  aots  shows  want 
of  probable  cause,  the  fact  that  defendant  consult- 
ed an  attoi-ney  before  acting  Is  not  sufficient  to 
relieve  him  from  liability.— Shannon  v.  Jones, 
(Tex.)  18  S.  W.  477. 

Erideiice. 

6.  In  an  action  for  malicious  prosecution  for 
nnlawfuUy  opening  a  letter  addressed  to  defend- 
ant, evidence  that  defendant  authorized  plaintilt 
to  open  the  letter  Is  admissible  in  order  to  show 
malme  and  want  of  probable  cause,  though  such 
authorization  is  not  specially  pleaded.  —  Sutor  v. 
Wood,  (Tex.)  IS  8.  W.  831. 

7.  'I'he  certified  copy  of  defendant's  affldavlL 
charging  plaintiff  with  having  unlawfully  opened 
his  letters,  -Is  admissible  in  evidence,  though  the 
court  had  no  jarisdictiou  of  the  prosecution,  as  ths 
defendant  Is  not  thereby  relieved  from  Uability. 
Following  saw.  51.— Sutor  v.  Wood,  (Tex.)  IB  8. 

w.sai. 

8.  Evidence  that  plaintiff  read  the  letter  is  Im- 
material, where  bis  defense  to  the  prosecution  waa 
that  he  opened  the  letter  with  defendant's  consent. 
—Sutor  V.  Wood,  (Tex.)  IS  &  W.  sau 

9.  Evidence  to  show  that,  at  the  time  the  al- 
leged authority  was  given,  defendant  was  not  anx- 
ious to  have  the  matter  referred  to  in  the  letter 
immediately  attended  to,  is  immaterial.— Sutor  v. 
Wood,  (Tex.)  13  S.  W.  321. 

10.  The  verd.ct  io  the  criminal  jjrosecution  Is 
admissible  to  show  that  the  prosecution  had  ended. 
—Sutor  V.  Wood,  (Tex.)  13  a  W.  321. 

11.  In  an  action  tor  miUicious  proseoution,  where 
Injury  to  plaintiff's  good  name  and  reputation  in 
his  business  is  alleged  as  an  element  of  damage, 
there  is  no  error  in  allowing  proof  thatat  the  time 
of  tiie  prosecution  plaintiff  was  not  of  good  credit. 


— Finley  v.  St  Louis  Refrigerator  Co.,  (Mo.)  18  8. 
"Vf,  87. 

13.  Under  a  petition  alleging  that  defendant 
made  affidavit  charging  plaintifl  with  cutting  and 
carrying  away  trees  from  his  land,  and  caused  it 
to  be  filed  in  the  county  court,  and  a  oajHas  to  tM 
issued,  on  which  plaintiff  was  arrested  and  impris- 
oned until  he  gave  bond,  the  capias  and  bond  are 
admissible,  though  stating  the  charge  to  be  theft. 
—Cooper  V.  Langway,  (Tex.)  18  a  W.  179. 

SufBciency. 

18.  In  an  action  for  malicious  prosecution,  it  to 
sufficient  to  show  that  defendant  either  commenced 
or  continued  the  prosecution,  malidonsly.— Flnl^ 
T.  St.  LouU  Refrigerator  Co.,  (Mo.)  18  S.  W.  87. 

14.  In  an  action  for  malicious  prosecution,  de- 
fendant testified  that  he  had  had  certain  singular- 
ly marked  turkeys  in  his  yard ;  that  his  servant 
informed  him  that  they  had  flown  Into  plaintiff's 
yard;  that  on  going  to  demand  their  return  hawM 
told  that  she  was  siclc  in  bed,  and  that  she  said 
that  the  turkeys  in  her  yard  had  been  sent  her  by 
express;  that  he  found  on  inquiry  at  the  express 
oSioes  thaX  no  turkeys  had  been  delivered  to  plain- 
tiff; that  he  had  sworn  out  a  warrant  against 
plaintifl  after  consulting  his  attorney;  that  hs 
could  not  identify  the  turkeys  In  plainuff's  yard  as 
his  own;  and  that  he  had  no  malice  against  plain- 
tiff. Plaintiff  testified  that  she  was  confined  to 
her  bed  at  the  time  of  defendant's  Tlstt,  and  Uiat 
she  had  purchased  the  turkeys  from  a  peddler. 
The  peddler  testified  that  he  had  sold  turkeys  to 
plaintiff.  Held,  that  there  was  sufficient  avidenos 
to  support  a  verdict  for  plaintiff. — Shannon  T. 
Jones,  (Tex.)  18  a  W.  477. 

Instructions. 

15.  It  is  proper  to  refuse  to  charge,  in  an  a» 
tlon  for  malicious  prosecution  for  anlswfnUy  open- 
ing a  letter  addressed  to  defendant,  tluA  "no  ver- 
bal authority  to  take  defendant's  letters  from  ths 
post-office  would  authorize  plaintiff  to  take  any 
registered  letter,"  since,  if  the  letter  was  taken 
with  the  defendant's  consent,  the  fact  that  It  was 
registered  would  not  justify  the  prosecution.- So- 
tor  V.  Wood,  (Tex.)  18  a  W.  83L 

16.  Under  a  petition  alleging  injury  In  the  snm 
of  five  thousand  dollars.and  praying  judgment  "for 
the  sum  of  two  thousand  as  actual,  and  three  thoT^ 
sand  as  exemplary,  damages, "  a  charge  statlnff 
that  plaintiff  sues  for  two  thousand  doOars  aotnu 
damages,  and  three  thousand  dollars  exemplary 
damages,  is  qot  misleading  from  the  use  of  tns 
word  "dollars."— Cooper  v.  Langwi^,  (Tax.)  It 
S,  W.  179. 

Damages. 

17.  When  thepetitlon  alleges  that  great  distress 
of  mind  and  sickness  was  caused  by  the  prosecu- 
tion, and  there  was  no  objection  to  the  aamission 
of  evidence  tending  to  prove  them,  It  is  not  error 
to  charge  the  jury  that  they  can  consider  the  sick- 
ness and  distress  in  estimating  the  damages.— 
Shannon  v.  Jones,  (Tex.)  18  a  W.  477. 

Mandamus. 

To  corporation,  see  Benevolent  Sodetiei,  i. 

Manslaughter. 

B«e  Bomlctde,  ft-ia. 

MAKBTAQE. 

What  constitutes. 

Const.  Tex.  1869,  art.  li,  t  9H,  legitimating 
the  children  of  slaves,  who  prior  to  emancipation 
lived  together  as  husband  and  wife,  and  continued 
so  to  do  until  the  death  of  one  of  them,  and  vali- 
dating the  marriages  of  such  persons  as  were  liv- 
ing together  at  the  time  of  its  adoption,  and  legit* 
imatlng  their  children,  whether  born  before  or 
after  that  time,  did  not  make  persons  husband  and 
wife  who  were  at  the  time  cohabiting,  and  who 
had  previously  cohabited  while  slaves,  when  the 
relation  of  husband  and  wife  was  not  recog- 
nised between  them  while  they  were  slaves,  and 
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when  tbe  man  at  that  time  was  cohabiting  with 
another  woman,  formerly  a  slave,  who  was  recog- 
nized as  his  wife,  both  before  and  after  emancipa- 
tion.—Livingston  V.  Williams,  (Tex.)  18  S.  W.  178. 

Married  Women. 

Bee  Divorce;  Dower;  Homestead;  Hxuibani  and 
Wife. 

MASTEB  AND  SERVANT. 

Contract  of  hiring — Discharge. 

1.  A  clerjc  in  a  store  employed  by  the  month, 
who  Is  unjustly  discharged  oefore  the  end  of  the 
month,  is  not  obliged,  in  order  to  recover  for  the 
breach  of  the  contract,  to  immediately  seek  for  em- 
ployment of  a  different  character,  but  has  a  right 
to  seek,  for  a  reasonable  time,  the  same  character 
of  employment  that  he  had  when  discharged.— ^i- 
mon  T.  Allen,  (Tex.)  IS  S.  W.  2»6. 

Master's  liability  to  third  persons. 

3.  In  an  action  against  a  railroad  company  for 
personal  injuries  received  by  plaintUt  while  riding 
on  a  hand-car  which  was  furnished  by  the  company 
for  the  exclusive  purpose  of  carrying  its  employes 
to  and  from  their  worlc,  and  on  which  suon  em- 
ployes, without  theknowied^  of  the  company's  of- 
ficers or  agents,  were  carrymg  the  plaintiff  on  an 
errand  in  no  way  connected  with  the  business  of 
the  company,  it  is  reversible  error  to  instruct  the 
jurv  that  it  must  appear  from  the  evidence  that 
plalnUff  had  notice  of  the  company's  rules  against 
carrying  passengers  on  such  hand-car,  and  that  the 
company  could  M  bound  by  the  acts  of  its  servants 
done  within  the  scope  of  their  apparent  authority, 
and  that  the  jury  might  take  into  consideration 
the  habitual  disregard  of  the  company's  rules,  by 
consent  of  its  officers  and  agents,  in  determining 
whether  such  rules  had  been  abandoned.— Gulf,  C. 
Sl  B.  p.  Ry.  Co.  V.  Dawkins,  (Tex.)  18  S.  W.  982. 

8.  In  such  action  it  is  error  to  refuse  to  In- 
struct the  jury  that  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  such  employes  were  acting 
within  the  scope  of  their  authority,  and  that  if 
they  were  at  the  time  of  the  accident  using  the 
hand-car  for  private  business  of  their  own,in  which 
the  company  had  no  interest,  then  they  were  not 
acting  within  the  scope  of  their  authority.— Oulf, 
C.  AS.  F.  Ry.  Co.  v.  Dawkins,  (Tex.)  18  8.  W.  983. 

4.  The  fact  that  railroad  employes,  while  using 
S  hand-car  for  their  private  business  contrary  to 
the  rules  of  the  company,  allow  a  young  child  to 
ride  on  the  car,  whereby  he  is  injured,  does  not 
make  the  company  liable.— Dawlcins  v.  Qulf,  C.  & 
8.  F.  Ry.  Co.,  (Tex.)  18  S.  W.  984. 

Negligence    of   independent   con- 
tractor: 

5.  A  person  employed  by  a  railroad  company 
to  clear  off  and  bum  the  rubbish  from  its  right  of 
way  at  so  much  per  mile,  who  hires,  pays,  and 
controls  his  own  help,  is  not  a  servant  of  the  com- 
pany, but  an  independent  contractor. — St.  Louis, 
L  SI.  &  S.  Ry.  Co.  T.  Yonley,  (Ark.)  18  8.  W.  833. 

6.  A  construction  company  engaged  in  build- 
ing a  railroad  made  a  subcontract  for  the  con- 
struction of  the  road  from  a  given  point  as  far  as 
the  company's  chief  engineer  might  determine, 
the  company  to  furnish  a  locomotive  and  train, 
with  engineer,  fireman,  and  brakeman,  for  the 
use  of  the  subcontractors  in  such  work.  Held 
that,  while  engaged  in  such  work,  the  subcontract- 
ors were  indepenaent  contractors,  for  whose  neg- 
ligence in  the  management  of  the  train  the  com- 
pany was  not  liable.— Fowell  v.  Virginia  Const. 
Co.,  (Tenn.)  18  S.  W.  691. 

XTegligenoe  of  master. 

7.  In  an  action  against  a  railroad  company  for 
the  negligent  Idlling  of  an  employe,  where  the 
evidence  does  not  show  that  defendant  was  negli- 
gent, and  that  the  deceased  exercised  due  care,  a 
rerdict  should  be  directed  for  defendant.— Texas 
A  N.  O.  Ry.  Co.  v.  Crowder,  (Tex.)  13  S.  W.  881. 

8.  A  railroad  company  is  liable  to  an  inexperi- 
enced brakeman  for  injuries  received  wtiile  coup- 


ling foreign  cars,  the  injury  being  caused  by  the 
unusual  construction  of  the  couplings,  materially 
differing  from  those  of  its  own  cars,  nnlees  it  lias 
cautioned  him  against  the  danger. — ^Missouri  Faa. 
Ry.  Co.  V.  White,  (Tex.)  18  8.  W.  OS. 

9.  Though  it  is  customary  with  other  roads  to 
send  out  water  trains  with  aconduotor,  negligence 
of  the  company  in  not  putting  a  conductor  in  charge 
will  not  authorize  a  verdict  for  the  IdlUng  of  the 
fireman  in  a  collision  occasioned  by  failure  of  the 
engineer  to  obey  orders  to  await  a  passenger  train 
at  a  certain  station.— Oulf,  C.  ft  8.  F.  Ry.  Co.  ▼. 
Compton,  (Tex. )  18  8.  W.  667. 

10.  The  water  train  on  which  deceased  was 
killed  not  having  been  in  charge  of  a  conductor,  it 
is  not  admissible  to  show  that  such  trains  were 
afterwards  put  in  charge  of  a  conductor. — Oulf,  C 
&  8.  F.  Ry.  Co.  V.  Compton,  (Tex.)  18  8.  W.  667. 

11.  In  an  action  against  a  railroad  company  for 
the  death  of  a  brakeman  it  was  shown  that  de- 
ceased was  engaged  at  night  in  switching  cars  on 
a  track  where  there  was  a  rail  so  worn  as  to  be  an 
inoh  and  a  half  lower  than  the  next  one  at  the 
joint,  so  that  a  car  passing  over  the  joint  would  lie 
jarred,  and  that  deceased  fell  from  the  car  on 
which  he  was  riding,  striking  the  ground  at  a 
point  consistent  with  the  theory  that  he  was 
thrown  off  by  the  jar  in  passing  over  the  joint,  and 
that  he  was  dragged  some  distance,  and  killed, 
though  nobody  saw  the  accident.  Held,  that  the 
evidence  was  sufficient  to  take  the  case  to  tlie 
jury.— Boeder  v.  St.  Louis,  I.  M.  &  a  Ry.  Ca, 
(Mo.)  13  S.  W.  714. 

13.  An  instruction,  in  an  a  (tlon  for  the  death 
of  a  switchman  causied  while  he  was  making  a 
coupling  of  two  cars,  that,  if  the  proximate  cause 
of  the  accident  was  the  darkness  of  the  night,  or 
the  stormy  weather,  plaintiff  cannot  recover,  is 
properly  refused,  where  there  is  no  evidence  that 
such  were  the  proximate  causes  of  the  accident, 
and  as  such  causes,  if  they  increased  decedent's 

Seril,  would  be  additional  grounds  for  recovery. — 
Lissouri  Fac.  Ry.  Co.  v.  Lamotbe,  (Tex.)  IS  S.  W. 
194.  -»  V         / 

18.  In  an  action  by  defendant's  employe  for  in- 
juries sustained  in  its  oU-mili,  the  court  instruct- 
ed that  plaintiff  should  recover  if  defendant's  su- 
perintendent ordered  him  to  perform  a  service 
not  within  the  purview  of  his  employment,  which 
was  dangerous,  if  the  superintendent  did  not  use 
due  oare  therein,  provided  that  plaintiff  was  in- 
jured while  attempting,  in  the  exercise  of  due  care, 
to  obey  the  command.  Held,  not  objectionable,  on 
the  ground  that  the  jury  were  thereby  prevented 
from  considering  plaintiff's  recklessness  in  un- 
dertaking to  obey  the  order,  in  the  absence  of  a 
request  bv  defendant  for  fuller  instructions.— (HI- 
veston  oil  Co.  v.  Thompson,  (Tex.)  18  S.  W.  liU. 

14.  In  an  action  by  defendant's  employe  for  in- 
juries sustained  in  its  mill,  where  the  two  witnesses 
who  testified  as  to  whether  plaintiff  was  acting  un- 
der the  superintendent's  order  when  he  was  in- 
jured directly  contradict  each  other,  and  the  evi- 
dence that  the  superintendent  was  not  at  the  mill 
when  the  order  was  alleged  to  have  been  given  is 
uncertain  and  unreliable,  a  finding  that  such  order 
was  given  will  not  be  disturbed  on  appeal.— Gal- 
veston Oil  Co.  V.  Thompson,  (Tex.)  18  8.  W.  60. 

15.  In  an  action  a^nst  a  railroad  company  for 
Injuries  received  while  employed  as  a  brakeman, 
where  it  appears  that  plaintiff  was  16  vears  of  age 
at  the  time  of  the  accident,  was  of  average  intelii- 

fenoe,  and  was  employed  without  the  consent  of 
is  parent,  defendant  must  show  that  plaintiff  pos- 
sessed the  capacitv  and  experience  tc  do  the  work 
in  safety,  though  there  is  no  evidence  of  negUgenoe 
on  the  part  of  plaintiff  or  of  his  fellow-servants.— 
Oulf,  C.  &  a  F.  Ry.  Co.  V.  Jones,  (Tex.)  13  &  W. 
874.  — .»        / 

Defeotive  appliances. 

16.  Where,  in  a  suit  for  damages  for  personal 
injuries  caused  by  the  bursting  of  an  engine, 
plaintiff  avers  that  the  injury  was  caused  by  a 
crack,  nnlmown  to  him,  but  known  to  the  de- 
fendant, in  the  piston-head>  of  the  engine,  which 
piston-head  broke  and  knocked  out  the  end  of  the 
cylinder,  the  testimony  of  a  witness  that  he  knew 
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notbtng  tibout  the  piston  being'  cracked,  bnt 
had  several  times  called  the  attenuon  of  the  chief 
engineer  to  the  clicking  of  it,  and  told  him  some- 
thing was  wrong  in  the  cylinder,  was  directly  in 
support  of  the  issue,  and  not  irrelevant. — Howard 
Oil  Co.  v.  Davis,  (Tex.)  18  8.  W.  665. 

17.  Where  the  testimony  of  four  witnesses 
strongly  tends  to  show  that  the  accident  was 
caused  by  the  negligence  of  plaintiff,  but  there 
is  positive  evidence  to  the  effect  that  it  was  due 
to  a  defect  in  the  machinery,  a  verdict  for  the  plain- 
tiff wiU  not  be  set  aside  on  the  ground  that  it  was 
not  supported  by  the  evidence. — Howard  Oil  Co.  t. 
Davis,  (Tex.)  18  8.  W.  665. 

18.  In  an  action  by  a  brakeman  against  a  rail- 
road company  for  personal  injuries,  caused  ^by  de- 
fective appliances  on  defendant's  cars,  evidence 
that  a  sufficient  force  of  car  inspeotors  was  not  em- 
ployed by  defendant,  where  it  Is  also  shown  that 
this  particular  car  was  inspected,  and  that  one  of 
the  car  inspectors  got  drunk  sometimes  when  not 
on  duty,  is  not  sufBcient  to  show  that  defendant 
failed  to  use  reasonable  care  in  seeing  that  its  cars 
were  in  a  safe  condition.  —St.  Louis,  L  M.  &  S.  Ky. 
Co.  V.  Gaines,  (Ark.)  18  S.  W.  740. 

19.  Where  plaintiff  was  injured  by  the  derailing 
of  bis  locomotive  at  a  switch  which  was  defective. 
In  that  the  spring  was  not  strong  enough  to  throw 
the  point  of  the  switch  against  the  roil,  and  keep  it 
there,  when  the  position  of  the  lever  indicated  that 
this  was  the  position  of  the  switch,  and  that  it 
was  safe  to  pass  it,  an  instruction  that  the  injury 
was  due  to  the  negligence  of  fellow-servants,  in 
not  placing  the  rails  in  a  proper  position  by  the  un- 
usual means  of  a  maul  or  axe,  is  properly  refused. 
—Texas  &  P.  Ry.  Co.  v.  Johnson,  (Tex.)  13  B.  W. 
4i68. 

20.  In  an  action  against  a  railroad  company  for 
personal  injuries  received  by  a  brakeman  while 
coupling  a  box-car  to  a  locomotive,  it  appeared  that 
the  locomotive  was  intended  for  nse  on  passenger 
trains,  and  that  it  had  a  coupling  apparatus  known 
as  a  "goose-neck,"  which  is  useless  on  freight 
trains,  and,  acoorging  to  plaintiff's  evidence,  very 
dangerous.  Plaintiff,  who  had  been  in  defendant's 
employ  some  months,  testified  that  he  had  always 
worked  with  the  usual  freight  train  locomotives ; 
that  he  did  not  know  of  the  use  on  freight  trains 
of  locomotives  having  this  appliance;  that  this 
particui^  locomotive  was  sent  out  of  the  round- 
house without  warning ;  and  that  he  undertook  to 
couple  it  to  the  box-car  in  the  usual  way,  when  he 
received  the  injuries  complained  of.  Held  that, 
though  defendant's  evidence  showed  that  plaintiff 
had  been  notified  of  the  goose-neck  before  he  at- 
tempted to  make  the  coupling,  a  finding  by  the  ju- 
ry that  defendant  was  negligent  in  using  the  en- 
gine without  warning  plaintiff  of  the  increased 
hazard  arising  from  the  goose-neck  attachment 
would  not  be  set  aside.— Oalveston,  H.  &  8.  A.  Ry. 
Co.  v.  Garrett,  (Tex.)  18  S.  W.  62. 

81.  In  an  action  for  injuries  caused  by  the  da- 
railing  of  plaintiff's  locomotive  at  a  defective 
switch,  it  is  proper  to  refuse  to  charge  that  plain- 
tiff could  not  recover  on  account  of  any  defect  in 
the  brakes,  where  there  Is  evidence  that,  had  such 
brakes  been  in  good  order,  the  train  might  have 
been  stopped  before  plaintiff  was  injured  not- 
withstandtng  the  defective  switch.  —Texas  &  P. 
Ry.  Co.  V.  Johnson,  (Tex.)  18  S.  W.  463. 

Eridenoe. 

33.  A  water  train,  in  charge  of  an  engineer, 
fireman,  and  one  brakeman,  having  collided  with 
a  passenger  train  between  A.  and  H.,  killing  the 
fireman,  testimony  of  a  witness  that,  when  the 
water  train  was  at  a  certain  station,  he  saw  a  man 

get  off  the  engine,  and  heard  the  operator  tell  him 
e  ought  to  meet  the  passenger  train  at  A.,  to 
which  he  replied;  "I  am  hungry.  Can'twemake 
H.t"  and  was  answered,  "No, "  and  got  on  the  en- 
gine and  went  off, — is  admissible,  as  part  of  the  res 
aettas,  though  the  witness  did  notidentify  the  man 
as  the  engineer. — Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Comp- 
ton,  (Tex.)  18  S.  W.  667. 

38.  Wbere,  in  an  action  for  the  death  of  a 
•witohman  oansed  while  he  was  making  a  coupling 
of  two  cars,  it  appears  that  the  train  which  de- 


cedent was  attempting  to  couple  was  not  moved 
by  a  switch-engine,  but  by  a  powerful  road  freight- 
engine,  evidence  that  the  former  is  more  suitable 
for  such  work,  and  more  easily  handled,  than  the 
latter,  is  pertinent  to  the  issues,  and  admissible. — 
Missouri  Pao.  Ry.  Co.  v.  Lamothe,  (Tex.)  13  8.  W. 
194. 

24.  Where,  in  an  action  for  the  death  of  a 
switchman  caused  while  he  was  making  a  coupling 
of  two  cars,  the  petition  fails  to  allege  that  the 
accident  was  due  to  the  failure  or  inability  of  the 
engineer  to  see  the  signals,  the  admission  of  evi- 
dence that  engineers  are  controlled  entirely  by  sig- 
nidswhen  switching,  though  improper,  does  not 
affect  the  result  of  the  action,  as  it  does  not  sug- 
gest that  the  injury  was  caused  by  the  omission  to 
give  them.— Missouri  Pao.  Ry.  Co.  v.  Lamothe, 
(Tex.)  13  S.  W.  194. 

25.  Evidence,  in  an  action  for  the  death  of  a 
switchman  causied  while  he  was  making  a  coup- 
ling of  two  cars,  that  decedent  was  killed  by  the 
Miller  draw-head  passing  the  central  draw-head, 
and  crushing  him,  there  not  being  more  than  four 
or  five  Inches  of  space  between  the  cars  after  the 
passing  of  the  draw-heads  whe:-e  he  was  standing. 
Is  not  objectionable  as  suppositional  and  hearsay. 
—Missouri  Pao.  Ry.  Co.  v.  Lamothe,  (Tex.)  18  8. 
W.  194. 

Negligence  of  vice-principal. 

26.  Plaintiff  was  injured  in  a  collision  between 
a  special  freight  train  and  a  working  train.  The 
freight  train  had  orders  to  look  out  tor  the  work- 
ing train,  but  the  latter,  although  it  was  all  the 
previous  night  at  a  telegraph  station,  had  no  such 
orders  in  regard  to  the  former.  Held,  that  the 
neglect  of  the  defendant's  superintendent  to  give 
such  orders  was  the  negligence  of  the  defendant. 
Imposing  a  liability  on  the  latter  if  the  injury  re- 
sulted therefrom. — Oalveston,  H.  &  S.  A.  Uy.  Co, 
V.  Smith,  (Tex.)  13  S.  W.  562. 

Negligence  of  fellow-Bervants. 

37.  Arailroad  yard  switchman  and  alocomotlve 
engineer  are  not  fellow-servants. — Louisville  &  N. 
R.  Co.  V.  Sheets,  (Ky.)  18  8.  W.  248. 

28.  A  road-master  in  charge  of  a  working  train 
and  a  working  party,  with  power  to  employ  and 
discharge  the  men,  is  a  fellow-servant  of  a  section 
hand  riding  thereon  under  his  direction,  but  not 
employed  under  the  immediate  eye  of  the  road- 
master,  and  the  latter  cannot  recover  for  an  Injury 
received  In  a  collision  caused  by  the  road-master's 
negligence.  —  Oalveston,  H.  &  8.  A.  By.  Co.  v. 
Smith,  (Tex.)  18  S.  W.  662. 

Bisks  of  employment. 

29.  In  an  action  against  a  railroad  company  for 
the  death  of  a  brakeman,  caused  by  having  his 
foot  caught  between  the  rails  while  uncoupling 
cars,  it  is  error  to  charge  that  decedent's  knowl- 
edge of  the  fact  that  the  space  between  the  main 
and  guard  rails  was  unblocked  was  knowledge 
of  the  attendant  danger,  as  that  is  a  question  for 
the  jury. — Davis  v.  St.  Louis,  L  M.  &  8.  Ry.  Co., 
(Ark.)  13  a  W.  801. 

SO.  A  street-car  driver  who  continues  in  the 
service  after  becoming  aware  of  a  defect  in  the 
platform  on  which  he  stands  cannot  recover  for  an 
injury  sustained  by  a  fall  caused  by  the  defect, 
but  will  be  held  to  have  assumed  the  increased  risk. 
—Rogers  v.  Oalveston  City  H.  Co.,  (Tex.)  18  S.  W. 
540. 

Contributory  negligence. 

81.  Plaintiff,  having  stepped  between  moving 
cars  for  the  purpose  of  uncoupling  them,  was  in- 
jured through  his  clothes  catching  on  a  "sliver"  in 
the  rail  as  he  was  leaving  the  tracK.  The  evidence 
showed  that  the  space  between  the  ties  inside  the 
rails  was  filled  mth  earth,  though  that  outside 
the  rails  was  not  entirely  filled  in,  and  there  was 
no  claim  Uiat  plaintiff  was  injured  because  the 
filling  between  the  ties  was  Incomplete.  Held, 
that  It  was  proper  to  refuse  an  instruction  that 
plaintiff  could  not  recover  if  he  knew  of  the  de- 
fect In  the  filling,  and  if  It  contributed  to  his  in- 
jury, especially  when  the  court  had  already  fully 
charged  in  relation  to  tlie  doctrine  of  contributory 


1176 


INDEX. 


negligence.— Texas  &  F.  Ry.  Ca  v.  Overbeiser, 
(Tex)  18  B.  W.  468. 

83.  Plaintiff,  In  attempting  to  uncouple  cars, 
fonnd  the  coapling-pin  fastened,  when  he  signaled 
to  the  engineer  to  stop  the  train,  which  was  done. 
Being  still  unable  to  remove  the  pin.  he  asked  the 
engineer  to  give  him  the  slack.  The  train  kept 
moving  slightly,  and,  after  moving  along  with  it 
for  10  or  12  f e^  plaintiff  succeeded  in  pulling  out 
the  pin,  and,  as  be  stepped  out,  the  leg  of  his  pants 
was  caught  by  a  "sliver"  in  the  rail,  cansing  a 
oar-wheel  to  run  over  his  toot.  Held,  that  a  ver- 
dict for  plaintiff  would  not  be  set  aside  becanse  of 
bis  negligence  in  stepping  between  moving  cars. 
—Texas  &  P.  Ry.  Co.  v.  Overheiser,  (Tex.)  18  S. 
W.468. 

88.  The  conductor  of  a  freight  train,  having 
stopped  his  ti'ain  on  one  end  of  a  bridge,  climbed 
to  the  top  of  a  box-car  as  the  train  moved  on,  be- 
ing prevented  by  obstructions  along  the  track 
from  going  back  to  the  caboose,  and  was  knocked 
oS  and  kiUed  by  a  scaffold  suspended  over  the 
bridge.  The  scaffold  could  have  been  raised  three 
or  four  feet  higher;  and  the  attention  of  the  boss 
had  been  called  to  that  fact,  but  he  said  it  was 
faigb  enough.  It  was  customary  and  sometimes  the 
duty  of  freight-car  conductors  to  stand  on  the  top 
of  box-cars  when  assisting  in  braking  and  signal- 
ing. A  rule  of  the  company  bad  been  famished 
deceased  which  prohibited  all  persons  from  stand- 
ing on  the  top  of  box-cars  wbile  passing  through 
bridges  of  that  class,  and  from  boarding  trains 
while  in  motion.  Held,  that  the  deceased  was 
guilty  of  contributory  neglieence. — San  Antonio  Sc 
A.  P.  Ry.  Co.  V.  Wallace,  (Tex.)  18  S.  W.  666. 

84.  In  an  action  for  damages  for  the  death  of 
plaintifTs  son,  caused  by  defendant's  defective 
elevator,  it  appeared  that  the  elevator  was  man- 
aged by  an  operator  in  the  engine-room;  that 
deceased  got  on  to  descend  from  the  top  story  of 
the  building,  and,  as  It  approached  the  first  floor, 
leaned  forward  to  step  off,  when  the  operator  sud- 
denly reversed  the  motion,  sending  the  elevator 
up  again,  thus  crushing  deceased  between  the 
elevator  and  the  second  floor.  It  further  ap- 
pealed that  from  his  position  in  the  engine-room 
the  operator  could  not  see  the  elevator;  that 
the  duties  of  deceased  were  in  the  factory  jrard, 
and  did  not  require  him  to  go  upon  the  elevator ; 
that  at  the  time  of  the  accident  he  had  left  his 
work,  and  gone  up  to  the  top  story  of  the  factory,  to 
get  a  drink  of  ice  water;  that  he  had  done  this 
several  times  before,  and  knew  of  the  peculiar 
construction  and  management  of  the  elevator;  that 
there  were  stairways  for  the  use  of  employes,  and 
the  elevators  were  used  only  for  freight.  Held, 
that  on  instruction  directing  a  verdict  for  the  de- 
fendant was  not  erroneous. — O'Brien  v.  Western 
Steel  Co.,  (Mo.)  IS  S.  W.  402. 

Measure  of  Damages. 

See  Pamoges. 

MECHANICS'  UENB. 

Priority — Vendor's  lien. 

Act  Ky.,  approved  March  8,  1809,  provides 
tbat  my  person  who  shall  furnish  to  a  previous 
building  any  machinery  or  fixtures,  alterations,  ad- 
ditions,- or  repairs,  which  are  capable  of  being  re- 
moved from  such  building  without  material  in- 
jury thereto,  shall  have  a  lien  thereon  superior  to 
all  others,  even  though  the  employer  had  no  right 
to  bind  the  land  on  which  the  building  is  located 
for  a  suf&clent  estate  to  satisfy  the  liens.  Held, 
that  plaintiffs,  who  furnished  machinery  to  the 
lessee  of  a  flour-mill,  to  enable  him  to  convert  it 
into  a  roller  mill,  were  entitled,  as  against  one 
holding  a  vendor's  lien  on  the  land,  to  remove  all 
such  machinery  capable  of  removal  without  seri- 
ous injury  to  toe  mill,  although  they  did  not  put 
the  former  machinery  back  in  the  condition  it  was 
before  being  detached. — Slocum  v.  CaldwelL  (Ky. ) 
18  &  W.  10%. 


See  Mortg<ige*,  20. 
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MINES  AND  MININQ. 

Mining  partnership. 

1.  Where  the  managing  member  ot  *  mfadof 
partnership,  in  disregard  of  positive  Instmctioiie 
from  his  copartners,  borrows  money  for  partner- 
ship purposes,  but  solely  on  his  own  credit^  and 
witQout  their  knowledge,  it  is  error.  In  an  action 
against  the  partnership  for  the  money,  to  instruct 
that  the  copartners  are  liable  it  the  act  was  "neo- 
essary  for  oarryidg  on  the  business  of  the  partner- 
ship. ^  The  implied  power  of  a  member  of  a  min- 
ing partnership  to  borrow  money  so  as  to  bind  tbe 
Urm  depends  on  the  question  whether  such  an  act 
is  usual  in  the  ordinary  oondnct  of  the  buaineaa.— 
RandaU  v.  Meredith,  (Tex.)  18  8.  W.  678i 

2.  Where  there  Is  no  evidence  that  the  numag- 
Ing  partner  had  ever  before  borrowed  money  for 
the  partnership  within  the  knowledge  of  his  co- 
partners, or  that  it  was  usual  for  one  member  of 
a  mining  firm  to  borrow  money  to  carry  on  the  Arm 
business,  it  is  error  to  charge  that  the  copartnen 
are  liable  if  the  act  was  "done  in  the  usual  conne 
of  the  business.**— Randall  v.  Meredith,  (Tox.)  18 
S.  W.  676. 

Minor. 

Bee  Guardian  and  Ward;  Infaneu;  Parent  and 
CIMd. 

Misjoinder. 

See  ParHea,  6-8. 

Monopolies  and  Privileges. 

Bee  ConttUuUonal  Law,  9,  la 

MortaUty  Tables. 

Evidence,  expectation  ot  lite,  see  DeaA  by  Wnmh 
ful  Act,  8, ». 

MOBTQAQES. 

On  homestead,  see  Homestead,  28-81. 
Railroad  mortgages,  see  IZailrood  CommmiM,  >(• 
28. 

What  oonstitntes — Absolute  deed. 

1.  The  land  ot  one  B.  was  about  to  be  sold  un- 
der a  judgment.  His  brother-in-law  paid  the  debt, 
taking  a  deed  from  B.,  and  by  a  conveyanoe  gave 
B.  's  wife  the  use  of  the  land  for  life.  At  the  same 
time,  he  executed  to  B.  an  agreement  to  reoonvey 
on  payment  to  him  during  hi*  life-time  ot  the 
amount  of  the  judgment  and  interest.  The  brother- 
in-law  died,  leaving  tbe  land  by  will  to  C.  The 
wife  ot  B.  died  three  years  later.  B.  had  made 
several  payments  on  the  debt.  HOd,  that  the  con- 
veyance to  the  brother-in-law  was  a  mortgage, 
and  C.  was  not  entitled  to  a  judgment  tor  posses- 
sion, but  to  a  decree  for  the  balance  dne  on  the 
judgment.— Sberrer  v.  Harris,  (Ark.)  18  S.  W.  nXL 

3.  An  assignor  for  the  benefit  ot  ereditora  who 
Joins  his  assignee  in  a  prima /ocie  absolute  deed 
of  land,  the  legal  title  to  which  is  In  the  assignee 
at  the  time,  occupies  the  position  ot  vendor,  and 
cannot,  under  the  statute  of  frauds,  (Gen.  St.  Ky. 
c.  22,  J  li)  ohange  the  operation  of  such  deed  into  a 
mortgage  by  evidence  of  a  parol  agreement,  in  the 
absence  ot  fraud  and  mistake.— Gmtcher  v.  Muir'a 
ExT,  (Ky.)  18  S.  W.  486. 

Validity — Signing  and  acknowledgment. 
8.  A  mortgage,  in  which  the  chaiaoter  "ft" 
and  a  word  or  name  following  the  name  of  the 
mortgagee  are  erased,  recited  thaftheflrat-named 
parties  "had  made  a  loan  to  the  mortgagor.  Below 
the  signatures  of  the  grantor  and  officer,  and  above 
that  of  the  witnesses,  Utere  was  an  eraaure  of  what 
appeared  to  be  two  names,  apparenUy  ot  witnesses. 
Meld,  that  the  mortgage  was  vahd,  aa  against  the 
heirs  of  the  mortgagor  suingfor  the  land. — Bodii- 
guez  V.  Hayes,  (Tex.)  18  B.  W.  880. 

4.  Under  Oen.  Ht.  Ky.  c.  81,  {  17,  providing 
that,  except  in  an  action  against  an  offioer  or  hla 
sureties,  no  certificate  of  the  offioer  shall  be  oaUad 
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In  question  in  the  absence  of  a  charge  of  fraud  or 
mistake,  allegations  of  a  mariled  woman,  in  a  suit 
to  foreclose  a  mortgsige,  denying  the  matters  set 
Tip  in  the  certiQcate  of  acknowledgment  by  the 
county  clerk,  cannot  be  considered. — Razor  y. 
Sowan,  (Ky.)  13  B.  W.  914. 

Description. 

6.  Defendants  agreed  to  secure  their  Indebted- 
ness to  plaintiffs  and  H.  "on  about  908  acres  of 
land  of  the  H.  headright,  in  M.  county, "  plaintiffs 
to  be  secured  on  500  acres  of  said  land,  beginning 
«t  the  west  boundary,  and  extending  east  suffi- 
«iently  far  to  embrace  500  acres.  Held,  in  a  suit 
to  establish  the  agreement  as  a  mortgage,  and  to 
loreclose  the  same,  that  this  description  was  suffl- 
«ieat.— Westmoreland  ▼.  Carson,  (Tex.)  18  S.  W. 
CS9. 

6.  Although  the  description  was  sufficient, 
4here  was  no  error  in  admitting,  in '  a  suit  to  en- 
force the  equitable  lien,  a  deed  of  908  acres  of  said 
headright  to  defendants.— Westmoreland  t.  Car- 
son, (Si.)  18  8.  W.  869. 

7.  As  the  description  In  the  agreement  was 
sufficient,  and  the  deed  properly  admitted,  it  was 
not  prejudicial  to  defendants  to  admit  parol  evi- 
dence of  the  identity  of  the  land  described  in  the 
two  instruments.— Westmoreland  T.  Carson,  (Tex.) 
18  8.  W.  659. 

8.  A  mortgage,  after  stating  the  countr  and 
-state  In  which  the  land  was  situated,  described  it 
•s  "beginning  on  a  Spanish  oak  "  and  then  gave 
the  oourses  and  distances,  as  well  as  monuments, 
-stating  that  the  described  area  contained  249^ 
•cres.  It  then  excepted  all  of  the  described  land 
lying  west  of  a  certain  stream,  and  7}i  acres  on 
the  east,  which  excepted  parts  "were  sold  off  by 
Henry  Yount,  Sr., "  leaving  142>i  acres  remain- 
ing in  the  tract,  all  on  the  east  side  of  the  stream. 
Held,  In  ejectment  between  the  original  parties  to 
the  mortgage,  that  the  mortgagee  could  introduce 
parol  evidence  that  certain  land  in  the  county  had 
fong  been  known  by  the  description  contained  in 
the  mortgage;  that  the  land  had  been  conveyed, 
^y  persons  in  privity  with  the  mortgagor,  by  the 
same  description;  and  that  the  tract  was  also  pop- 
■nlarly  known  as  "Henry  Yount's  Land,  "as  well  as 
deeds  of  the  excepted  parts  executed  by  Henry 
Tonnt,  Sr.  — County  of  Bollinger  v.  McDowell, 
<Mo.)  18  S.  W.  100. 

9.  Where  the  documents  of  title  are  referred 
to  as  accompanying  the  mortgage,  and  describe 
the  land^e  mortgage  need  not  describe  it.— Bodri- 
guez  T.  Hayes,  (Tex.)  IS  8.  W.  296. 

— —  Delivery. 

10.  On  a  contest  as  to  the  ownership  of  certain 
mortgages,  it  appeared  that  defendant  was  engaged 
in  getting  staves  to  be  delivered  to  merchants 
In  New  Orleans  at  a  llxed  price;  that  be  con- 
tracted with  the  mortgagor  to  build  boats  for 
that  purpose,  but,  the  latter  being  impecunious.  It 
became  necessary  to  advance  money  beyond  the 
agreed  price  thereof,  and  tor  this  one  mortgage 
was  given,  while  another  was  executed  to  a  third 
person  for  supplies  furnished,  and  was  bought 
from  him  by  defendant;  that  all  the  money  soused 
was  furnished  to  defendant  by  the  agent  of  said 
merchants;  and  that  before  it  was  furnished  thev 
had  already  exacted  from  defendant  all  the  securi- 
ties he  could  give  for  moneys  previously  advanced. 
Plaintiff's  testimony  was  that  defendant  delivered 
the  mortgages  to  said  merchants  as  collateral  se- 
onrity  for  the  additional  advances,  but  he  claimed 
that  thev  were  abstracted  from  his  safe  by  the  mer- 
chant's 'agent,  and  by  him  delivered.  Held,  that 
the  evidence  was  sufficient  to  establish  plaintiff's 
claim.— Caldwell  v.  Meshew,  (Ark.)  18  S.  W.  761. 

Consideration. 

11.  A  mortgage  for  a  specific  sum  given  in  good 
laifh  as  security  for  future  advances  is  a  valid  se- 
-cnrity,  as  agMnstthe  general  creditors  of  the  mort- 

§aEor,  for  advances  not  exceeding  the  sum  speci- 
ea  in  the  mortgage. — Louisville  Banking  Co.  v. 
Leonard,  (Ky.)  18  S.  W.  62L 

Proof  of  lost  mortgage. 

12.  In  an  action  to  establish  a  trust-deed  al- 
leged to  have  been  lost  or  destroyed,  plaintiff 


testified  that  before  the  execntion  of  the  deed 
defendant  was  indebted  to  him  in  a  certain  sum, 
part  of  which  was  secured  by  notes  deposit^ 
ed  by  defendant  as  collateral;  that  subsequent, 
ly  defendant  executed  his  note  for  the  indebt* 
edness,  and  also  a  trust-deed  on  a  quarter  section 
of  land,  to  secure  the  note;  that,  after  satisfy- 
ing himself  that  the  deed  had  been  properly  ex. 
ecuted,  plaintiff  handed  it  to  his  book-keeper; 
that  the  collaterals  were  surrendered  to  defend- 
ant, who  returned  them  to  plaintiff  for  safe-keep- 
ing; and  that  the  deed  of  trust  had  not  been  re- 
corded, and  had  subsequently  been  lost.  Plaintiff's 
book-keeper  testified  substantially  to  the  same  ef- 
fect. Defendant's  note,  containing  a  memorandum 
that  it  was  secured  by  a  deed  of  trust,  was  also  in- 
troduced in  evidence.  Both  plaintiff  and  his  book- 
keeper testified  that  plaintiff  made  the  memoran- 
dum on  the  delivery  of  the  note  and  deed.  Plain- 
tiff's books  also  showed  that  defendant's  old  In- 
debtedness had  been  canceled,  and  that  a  note  had 
been  executed  therefor,  secured  by  a  deed  of  trust. 
Held,  that  the  evidence  warranted  a  finding  that 
the  deed  of  trust  had  been  executed  and  subse- 
quently lost,  though  defendant  testified  that  be 
never  executed  a  deed  of  trust  to  plaintUt  or  any 
one  else;  that  the  oollaterals  were  never  returned 
to  him,  but  oolleoted  by  ];>laintifi,  and  credited  on 
the  note;  and  that  his  wife  owned  the  land  cor- 
ered  by  the  alleged  trust-deed.— Bohart  ▼.  Cluun- 
berlain.  fllo.)  18  S.  W.  85. 

liien. 

18.  An  agreement  that  a  mortgage  shall  be  i 
continuing  security  for  any  future  advances, 
whether  made  before  or  after  Itsmsturlty,  will  ex- 
tend the  lien  of  the  mortgage  in  favor  of  advanoes 
made  after  its  maturity.— Louisville  Banking  Cio. 
T.  Leonard,  (Ey.)  18  8.  W.  631. 

Becordlng. 

U.  Under  Act  Ark.  March  13,  1888,  dividing 
Carroll  county  Into  two  districts,  each  distrin 
stands  as  a  separate  county;  and  a  mortgage  re- 
corded in  one  district,  on  property  situated  in  an- 
other, is  not  a  lien  as  against  a  subsequent  mort- 
gage, recorded  in  the  district  in  which  the  proper- 
ty is  located.— Beaver  y.  Frick  Ca,  (Ark.)  18  S. 

Actnal  notice. 

15.  Where  a  lot  intended  to  be  conveyed  Is  by 
mistake  omitted  from  a  mortgage,  but  public  notice 
of  the  mistake  and  of  the  mortgagee's  claim  is 
given,  the  mortgagee's  claim  on  the  omitted  lot  is 
superior  to  that  of  a  subsequent  purchaser  under 
execution  against  the  mortgagor. — Use  r.  Sein- 
sheimer,  (Tex.)  18  &  W.  8:29. 

Bights  of  mortgagee. 

16.  Though  alienation,  within  six  years,  of  land 
acquired  under  the  colonization  law  of  Texas  of 
March  36, 1825,  was  prohibited,  the  heiis  of  a  mort- 
gagor cannot  recover  land  so  mortgaged  without 
payment  of  the  debt,  where  the  mortgagee  or  those 
«dalmlng  under  him  are  Id  possession. — Rodrigaes 
T.  Hayes,  (Tex.)  18  B.  W.  296. 

17.  Where  possesstos  Is  taken  and  retained  un- 
der a  mortgage  In  accordance  with  Its  terms,  the 
heirs  of  the  mortgagor  cannot  recover  the  land 
without  pavmentol  the  debt,  though  barred  by  the 
statute  of  limitations.— Rodrlgues  ▼.  Hayes,  CTex.) 
18S.W.296. 

18.  The  mortgagee,  and  those  claiming  under 
blm,  being  in  possession,  as  authorized  by  the 
mortgage,  it  is  not  necessary  to  show  that  notice 
of  their  claim  was  had  by  the  mortgagor's  heirs.— 
Rodrigues  v.  Hayes,  (Tex.)  IS  &  W.  396. 

Conveyance  by  mortgagee  In  possession. 

19.  Conveyance  by  a  mortgagee  in  possession 
passes  his  interest  in  the  mortgage  without  an  as* 
signment.— Rodriguez  v.  Hayes,  (Tex.)  18  B.  W. 

296. 

Merger. 

20.  Where  one  who  has  purchased  swamp  land 
from  a  county  goes  into  possession,  and  executes  a 
mortgage  thereon  to  secure  school  money  borrowed 
from  the  county  in  order  to  pay  the  purchase  price, 
a  deed  subsequently  given  him  by  a  commissioner 
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appolDted  by  tbe  county  to  convey  swamp  lands  to 
those  who  have  paid  the  purchase  money  does  not 
operate  as  a  merger  or  satisfaction  of  the  mort- 
gage.—WUliams  T.  Brownlee,  (Mo.)  IS  S.  W.  1019. 

Foreolosuire. 

21.  Upon  tbe  death  of  a  mortgagor  it  is  not 
necessai?  to  probate  the  claims  against  him  in  or- 
der to  enable  the  mortgagee  to  foreclose  the  mort- 
gage.—Hodges  V.  Taylor,  (Ark.)  IS  8.  W.  129. 

22.  A  mortgagee  having  no  notice  that  the  land 
was  held  under  a  parol  trust  may  foreclose  without 
joining  the  beneficiaries,  and  tbe  purchaser  will 
obtain  good  title,  though  having  notice  of  such  fact. 
— Cooper  V.  Loughlin,  (Tex.)  13  S.  VV.  37. 

98.  Beneficiaries  under  a  parol  trust,  being  in- 
terested in  and  parties  to  the  administration  of  the 
estate  of  the  trustee  instituted  by  the  mortgagee 
for  the  purpose  of  obtaining  payment  of  the  mort- 
gage debt,  are  sufficiently  made  parties  to  the  fore 
closure  proceedings.— Cooper  v.  Loughlin,  (Tex.) 
13  S.  W.  87. 

24.  In  an  action  by  a  county  to  foreclose  a  mort- 
gage given  by  a  purchaser  of  swamp  land  from  the 
oounty  to  secnre  school  money  borrowed  from  the 
county  to  pay  the  purchase  price,  failure  to  bring 
in  as  defendant  a  creditor  whose  debt  is  secured  by 
a  subsequent  deed  of  trust  on  the  land  can  have  no 
other  effect  than  to  allow  those  claiming  through  a 
sale  under  that  deed  to  redeem  from  the  foreclos- 
ure.—Williams  v.  Brownlee,  (Mo.)  IS  8.  W.  1049. 

35.  Where,  on  bill  to  foreclose  a  mortgage,  plain- 
tiff shows  prima  faole  the  execution  tnereof,  and 
there  is  no  contrary  evidence,  it  is  not  error  to  di- 
rect a  verdict  for  plaintiff  on  defendant's  plea  of 
non  est  /octum.— Mcllhenny  v.  Bipz,  (Tex.)  18  S. 
W.  655. 
Decree. 

26.  In  a  suit  to  redeem  from  the  foreclosure  of 
a  mortgage,  a  decree  allowing  redemption  by  pay- 
ing a  specified  sum  by  a  given  date,  and  providing 
that  on  failure  to  make  payment  within  the  given 
time  the  mortgage  shall  stand  foreclosed,  is  not 
erroneous,  in  that  it  does  not  direct  a  sale  on  fail- 
ure to  redeem,  where  plaintiffs  in  their  petition 
did  not  ask  such  sale,  and  did  not,  by  motion  or 
otherwise,  ask  the  court  to  modify  the  decree  in 
that  respect.— Martin  t.  BatcUft,  (Mo.)  18  S.  W. 
1051. 

Sale. 

27.  The  heirs  and  administrator  of  a  deceased 
mortgagee  may  purchase  tbe  mortgaged  premises 
at  the  foreclosure  sale  under  a  decree  of  tbe  oir- 
ouit  court.— Briant  v.  Jackson,  (Ma)  IS  S.  W.  91. 

28.  Mortgaged  premises  were  worth  t8,000,  bnt 
the  amount  bid  at  the  foreclosure  sale  was  only  t900. 
Before  the  sale  the  heirs  of  the  deceased  mort- 
gagee bad  agreed  among  themselves  to  buy  the 
land,  if  it  did  not  go  too  high ;  but  there  was  noth- 
ing to  show  that  they  in  any  way  tried  to  deter 
others  from  bidding,  or  In  any  way  intimated  that 
it  was  being  bought  for  the  estate.  On  the  other 
hand,  there  were  many  present  at  the  sale,  and  the 
mortgagor,  who  was  in  possession,  gave  notice  at 
that  time  that  any  one  who  bought  the  premises 
would  simply  be  buying  two  lawsuits.  Moreover, 
at  that  time  there  was  a  great  depression  in  the 
real-estate  market.  Held,  that  these  facts  did  not 
show  fraud  as  against  a  creditor  of  the  estate,  es- 
pecially where  at  that  time  a  judgment  stood  un- 
reversed in  favor  of  the  estate,  and  against  such 
creditor.— Briant  v.  Jackson.  (Mo.)  18  B.  W.  91. 

29.  At  the  sale  of  mortgaged  premises  under 
judicial  process,  the  heirs  of  the  deceased  mortga- 
gee were  the  purchasers,  and  the  sheriff's  deed  to 
them  acknowledged  the  receipt  of  the  purchase 
price.  Held,  that  mere  uncertainty  in  the  evi- 
dence, years  afterwards,  as  to  when  this  was  paid 
to  the  administrator,  would  not  be  conclusive  that 
it  was  paid  with  money  in  the  hands  of  the  adminis- 
trator, or  that  the  transaction  was  in  fraud  of  de- 
cedent's creditors.— Briant  v.  Jackson,  (Mo.)  IS  8. 
W.  91. 

80.  In  a  sale  of  lands  on  foreclosure  the  prop- 
erty was  bid  in  by  the  wife  of  the  mortgagor,  who 
was  notified  by  the  commissioner  that  she  must 
give  bond  or  be  would  resell  the  properly.    She 


having  failed  to  give  the  bond,  tbe  land  was  agiUn 
offered  the  same  day,  and  sold.  Held,  that  it  wa» 
within  tbe  power  of  the  commissioner  to  offer  tbe 
property  a  second  time  without  readvertising  the 
sale.— Wilson  v.  Thorn,  (Ky.)  18  S.  W.  365. 

31.  Where  there  is  evidence  that  the  paper  in 
which  the  sale  under  a  deed  of  trust  was  adver- 
tised had  only  a  limited  circulation,  not  as  large  as 
other  papers  published  in  the  same  city, — and  that 
the  general  public  did  not  take  and  read  it,  but 
that  it  was  the  official  organ  of  tbe  city,  and  that 
legal  notices  were  generally  published  in  it,  wheth- 
er or  not  such  paper  was  a  newspaper  is  a  question 
for  the  jury. — Meyer  t.  Opperman,  (Tex.)  IS  S. 
W.  174. 

82.  In  an  action  to  enforce  a  mortgage  lien,  an 
order  of  sale  was  made,  and  the  report  of  sale 
was  filed  on  the  second  day  of  the  term  of  court 
next  thereafter.  Time  was  given,  from  day  to  day, 
for  the  defendant  to  file  his  objections  to  the  sale, 
but  he  did  not  do  so  until  the  last  day  of  the  term. 
The  cause  was  therefore  continued  until  the  next 
term,  when  defendant  again  asked  for  a  continu- 
ance, on  the  ground  that  he  was  informed  that  the 
attorney  who  bad  been  representing  him  was  sick. 
He  was,  however,  then  represented  in  court  by 
two  attorneys.  Held,  that  the  continuance  was 
properly  refused.- WUson  v.  Thorn,  (Kjr.)  18  S. 

38.  Where  a  note  secured  by  deed  of  trust  has 
been  partially  paid,  and  »  part  of  the  land  has 
been  released  from  the  lien  of  the  deed,  one  claim- 
ing under  the  cestui  que  trust,  who  purchased  the 
land  at  a  foreclosure  sale,  takes  no  title  to  the 
land  so  released,  though  without  notice  of  the  pay- 
ment and  release. — Huntington  v.  Crafton,  (Tex.) 
13  8.  W.  542. 

Bedemption. 

84.  Act  Ark.  March  17,  1879,  i  1,  provides  that 
at  all  mortgage  sales  the  "property  shall  not  sell 
for  less  than  two-thirds  of  the  appraised  value 
thereof :  provided  that  this  act  shall  not  apply  to 
sales  of  property  for  the  purchase  money  thereof, " 
etc.  It  also  provides  that.  In  cases  of  sales  of  real 
estate,  it  shall  bring  two-thirds  of  its  appraised 
value ;  and,  if  not  sold  for  that  amount,  then  at  the 
end  of  twelve  months  it  may  be  sold  without  ref- 
erence to  Its  appraisement,  and  that  real  property 
may  be  redeemed  by  the  mortgagor  at  any  time 
within  12  months.  Held,  that  the  mortgagor,  in 
case  of  sale  of  real  property,  had  the  right  to  re- 
deem in  one  year,  whether  the  debt  be  for  the  pur- 
chase money  or  not.— Wood  v.  Holland,  (Ark.)  IS 
8.  W.  739. 

85.  But  the  mortgagor  must  offer  to  pay  the 
whole  purchase  monev  due,  and  not  merely  the 
amount  for  which  the  land  sold,  with  interest  and 
ooets.— Wood  V.  Holland,  (Ark.)  18  S.  W.  789. 

Power  of  sale. 

86.  A  mortgage  contained  a  power  in  the  mort- 
gagee or  her  assigns,  on  default,  to  sell  tbe  prem- 
ises at  public  or  private  sale,  and  convey  the  same 
to  the  purchaser  in  fee-simple  absolnte.  On  de- 
fault the  mortgagee's  assignee  executed  an  abso- 
lute deed  of  the  land,  unambiguous  in  its  terms, 
to  defendant.  The  deed  did  not  refer  to  the  mort- 
gage or  the  power  of  sale,  and  the  note  secured  by 
the  mortgage  was  not  assigned  to  defendant. 
Held,  that  the  conveyance  was  an  execution  of  the 
power,  and  not  an  assignment  of  the  mortgage.— 
Lanigan  v.  Sweany,  (Ark.)  18  S.  W.  740. 

Motion. 

To  strike  out,  see  Pleading,  7. 

MUinCIFAIi  COBFORATIONS. 

See,   also,    Counties;  Highwayt;  Schools  and 

Scfc«ol-r>t8trict«;  Towns. 
Aid  to  railroads,  see  Rail/road  Companies,  10-13. 
Contract  with  city,  liability  for  fire,  see  Water 

Cmnpanleii. 
License  of  house  of  prostitution,  see  IMsorderlv 

House,  1. 
Notice  of  adverse  claim,  see  Advene .  Po$$e»~ 
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Incorporation — Dissolntlon. 

1.  Rev.  St.  Tex.  art.  840,  aathorlziner  cities  of  a 
certain  population  to  accept  the  provisions  of  that 
aot  in  lieu  of  any  ezistiog  charter,  by  a  two-thirds 
vote  of  the  council,  and  on  compliance  with  cer- 
.tain  requirements,  bein^  the  only  law  relating  to 
the  dissolution  of  municipal  corporations  by  its 
own  action,  an  attempted  dissolution  by  vote  of 
the  mayor  and  aldermen,  and  a  subsctquent  incor- 
poration under  laws  relatinK  to  unincorporated 
towns  and  cities,  are  void. — Largen  v.  State, (Tez.) 
18  B.  W.  161. 

2.  An  attempted  dlssolntton  of  a  municipal 
corporation  being  void,  dissolution  cannot  be  pre- 
sumed from  acquiescence  and  lapse  of  time. — Lar- 
gen v.  State,  (Tex.)  18  S.  W.  161. 

Ordinances — Enactment. 

8.  The  St.  Louis  city  charter,  art  S,  {  23,  (Bev. 

St.  Mo.  1879,  p.  1584.)  which  prescribes  that,  "be- 
fore the  presiding  officer  shaU  affix  his  signature 
to  any  bill  he  shall  suspend  all  other  business,  de- 
clare that  the  bill  will  now  be  read,  and  that,  if  no 
objection  be  made,  he  will  sign  the  same,"  is 
merely  directory;  and  where  the  journal  shows 
that  the  signature  of  the  officer  was  affixed  in  open 
session,  and  that  no  objection  was  made,  the  ordi- 
nance will  not  be  declared  invalid  because  the 
Journal  fails  to  show  that  the  other  formalities 
were  observed.— Barber  Asphalt  Faving  Co.  v. 
Hunt,  (Mo.)  18  S.  W.  9d. 

i.  Where  both  bouses  adjourn  on  the  day  a  bill 
is  presented  to  the  mayor;  and  the  bill  is  signed 
by  the  mayor,  and  filed  in  the  city  register's 
office,  it  tjecomes  a  valid  ordinance,  though  it 
is  not  returned  to  the  house  in  which  it  origi- 
nated, as  required  by  article  S,  i  88,  of  the  charter ; 
as  there  is  no  provision  in  the  charter  which  pre- 
scribes that  no  bill  shall  become  an  ordinance 
which  shall  not  be  returned  to  the  house  in  which 
It  originated.— Barber  Asphalt  Faving  Co.  v.  Hunt, 
(Mo.)  13  S.  W.  98. 

Police  regulations. 

6.  A  city  ordinance,  subjecting  any  officer  or 
•gent  of  a  bridge  company  to  a  fine  if  he  shall  re- 
fuse to  sell  packages  of  100  passage  tickets  for  a 
dollar,  in  accordance  with  a  contract  between  the 
city  and  the  company,  is  not  a  police  regulation, 
and  is  invalid. — City  of  Newport  v.  Newport  &  C. 
Bridge  Co.,  (Ky.)  18  S.  W.  720. 

Control  of  markets. 

6.  Where  a  city,  by  Its  charter,  is  given  full 
power  to  establish  and  control  market  places  and 
privileges,  one  who  spends  money  in  fitting  up  a 

Srlvate  market,  under  a  license  granted  pursuant 
>  an  ordinance  limiting  the  duration  of  the  privi- 
lege to  one  year,  acquires  no  vested  right  to  exer- 
cise his  business  therein,  and  cannot  complain  of 
the  refusal  to  renew  his  license  pursuant  to  a  sub- 
sequent ordinance  prohibiting  private  markets 
within  a  given  area.— Newson  v.  City  of  Galves- 
ton, (Tex.)  18  S.  W.  368. 

7.  An  ordinance  prohibiting  private  markets 
within  a  prescribed  area,  where  the  city  has  erected 
a  market-house  for  the  accommodation  of  those  en- 
gaged in  vending  provisions,  etc.,  is  not  in  re- 
straint of  trade. — Newson  T.  City  of  Qalveston, 
(Tex.)  18  S.  W.  868. 

Officers — Liabilities. 

8.  Defendants,  who  were  members  of  the  town 
council,  with  others,  entered  into  a  bond  in  a  cer- 
tain sum  for  the  purpose  of  building  a  court-house 
in  the  town.  Afterwards  the  town  council,  of 
which  defendants  were  members,  illegally  appro- 

firiated  $1,000  of  the  town  funds  to  aid  in  building 
ha  court-house,  a  portion  of  which  sum  was  imme- 
diately paid  over.  Held,  that  the  defendants  were 
liable  for  the  amount  thus  paid,  in  an  action 
brought  by  the  tax-payers  for  its  recovery. — Rus- 
(MllT.  Tate,  (Ark.)  IS  S.  W.  180. 
—  Compensation. 

9.  Under  Mansf.  Dig.  Ark.  (  926,  which  pro- 
Tides  that  a  city  council  shall  not  increase  the  sal- 
ary of  a  city  otScer  during  bis  term  in  office,  when 
the  council  of  a  city  of  the  second  class  has  fixed 
the  salary  of  the  city  attorney,  it  cannot,  after  be- 


coming a  city  of  the  first  class,  increase  his  salary 
during  his  term  in  office.— Barnes  v.  Williams, 
(Ark.)  IS  S.  W.  845. 

Contracts. 

10.  Article  6,  S  27,  ot  the  charter  of  St.  Louis, 
provides  that  the  board  pf  public  improvements 
shall  let  out  work  by  contract  to  the  lowest  respon- 
sible bidder,  subject  to  the  approval  of  the  coun- 
cil. Held,  that  the  council  is  not  prohibited  from 
letting  a  contract  for  paving  a  street  because  the 
work  prescribed  by  the  ordinance  is  covered  by 
letters  patent,  under  which  the  contractor  holds 
the  exclusive  right.— Barber  Asphalt  Faving  C!o. 
v.  Hunt,  (Mo.)  18  S.  W.  98. 

Lease  of  wharf. 

11.  The  city  of  Bt  Louis  leased  to  defendant, 
an  elevator  company  owning  an  elevator  on  the 
river  front,  a  portion  of  itsunpaved  wharf,  for  the 
purpose  of  erecting  thereon  "a  shed  or  warehouse 
for  storage  and  handling  of  grain  or  other  mer- 
chandise in  connection  with  the  elevator, "  Reserv- 
ing the  right  to  control  the  use  of  such  buildings 
and  grounds,  and  to  terminate  the  lease  on  six 
months'  notice,  if  it  were  desired  to  pave  and  ex- 
tend the  wharf.  Held,  that  the  lease  is  valid  un- 
der the  general  power  to  erect,  repair,  and  regu- 
late wharves,  and  collect  wharfage;  and  especial- 
ly so  under  the  charter,  which  gives  power  "to  set 
aside  and  lease  portions  of  the  unpaved  wharf  for 
special  purposes,  such  as  the  erection  of  sheds,  ele- 
vators, and  warehouses,  •  •  •  and  for  any 
purpose  tending  to  facilitate  the  trade  of  the 
city.  "—Belcher's  Sugar  Refining  Co.  v.  StXoui* 
Grain  Elevator  Co.,  (Mo.)  IS  S.  W.  822. 

12.  By  the  charter  of  an  elevator  company  rail- 
roads are  to  have  a  connection  with  its  elevators, 
which  are  required  to  be  so  constructed  as  to  ac- 
commodate the  river  interests,  and  give  all  facili- 
ties for  storing  grain  in  bulk  or  otherwise.  Held 
that,  although  defendant  may  make  reasonable 
charges,  its  property  is  subject  to  a  public  trust 
and  to  public  regulation,  and  therefore  the  lease 
is  not  invalid  as  granting  a  public  franchise  for 

Erivate  use.— Belcher's  Sugar  Refining  Co.  v.  Bt. 
ouis  Grain  Elevator,  (Mo.)  13  S.  W.  S£i. 

13.  The  charter  power  to  lease  portions  of  the 
"unpaved"  wharf  applies  to  any  portion  not  paved 
in  a  manner  suitable  for  receiving  and  discharging 
passengers  and  freight :  and  a  portion  not  used  for 
that  purpose,  from  which  most  of  the  macadam 
was  washed  away  in  1873,  and  which  has  been  used 
ever  since  as  a  scavenger  dump,  is  not  paved,  in 
the  sense  of  the  charter.— Belcher's  Sugar  Refln- 
lug  Co.  V.  St.  Louis  Grain  Elevator  Co.,  (Ma)  18 
B.  W.  822. 

Control  of  streets. 

14.  The  power  granted  to  the  city  of  St.  Louis 
"to  regulate  the  use  of  streets"  ((Jharter,  art.  8, 
i  26,  subd.  2)  extends  to  public  uses  only,  and  does 
not  authorize  an  ordinance  permitting  a  private 
corporation  to  build  a  railroad  track  and  run  trains 
across  streets  of  the  city  for  the  transaction  of  its 
business. — Giaessner  v.  Anheuser-Busch  Brewing 
Ass'n,  (Mo.)  13  S.  W.  707. 

Defective  sidewalks  and  bridges. 

15.  Where  a  city  opens  a  sidewalk  to  public traT- 
el,  it  is  bound  to  keep  every  portion  of  it  in  repair. 
—Roe  V.  City  of  Kansas,  (Mo.)  18  S.  W.  404. 

16.  In  an  action  against  a  city  for  a  defeotiv* 
bridge,  the  fact  that  the  street  commissioner  ofB- 
ciallv  examined  the  bridge  three  days  before  the 
accident,  and  noticed  no  defect,  is  not  conclusive 
evidence  that  the  defect  did  not  then  exist.— City 
of  Sherman  v.  Nairey,  (Tex.)  18  S.  W.  1028. 

17.  Where  plaintiff  had  crossed  the  bridge  safe- 
ly several  times  on  the  day  of  the  accident,  and 
he  testified  that  his  eye-sight  was  not  good,  that 
it  was  dark  when  the  accident  occurred,  and  that 
be  had  never  seen  the  hole  which  constituted  the 
defect  complained  of,  it  is  proper  to  leave  the  ques- 
tion of  contributory  negligence  to  the  jurv.— JCity 
of  Sherman  v.  JSairey,  (Tex.)  18  8.  W.  1028. 

Private  sewer. 

18.  St.  Louis  city  ordinance  No.  10,977,  |  2.  pro- 
vides that  no  person  shall  connect  a  private  sewer 
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with  a  pnbllo  sewer  without  a  permit  from  the 
sewer  oommissioneT,  and  that  these  permits  shall 
be  Issued  only  to  suob  persons  as  sh^  S^^^  bond 
as  required  by  the  ordinance.  Section  3  provides 
that  any  person  desiring  to  work  under  such  per- 
mits shall  grire  a  bond  In  the  sum  of  $500,  condi- 
tioned that  he  will  faithfully  comply  with  the 
regulations  of  the  sewer  commissioner  and  the 
requirements  of  the  ordinance,  and  that  he  will  be 
responsible  for  the  acts  of  his  employes  in  such 
work.  Defendants,  as  principals  and  sureties, 
executed  a  bond  conditioned  as  required  by  the  or- 
dinance. A  permit  to  connect  a  drain  from  the 
E remises  of  one  S.  with  the  district  sewer  was 
isued  to  the  principals  on  such  bond,  and  under 
cover  thereof  they  connected  a  drain  from  the 
premises  of  certain  adjoining  owners  with  the 
•ewer  instead  of  the  premises  of  S.,  as  designated 
In  the  permit.  Held,  that  this  was  a  breach  of 
the  bond,  defendants'  liability  for  which  was  not 
affected  by  the  fact  that  the  ordinance  deolares 
any  Tiolatlon  of  the  bond  to  be  a  misdemeanor.— 
City  of  St.  Louis  y.  Thierry,  (Mo.)  18  B.  W.  844. 

Public  improvements. 

19.  Under  Rev.  St.  Mo.  1879,  p.  1607,  U  8-10,  (St 
Louis  city  charter,)  providing  that,  in  proceedings 
to  open  alleys,  the  city  may  dismiss  at  any  time 
before  final  action  by  the  circuit  court  on  the  re- 
port of  the  oommissioners,  an  appeal  by  the  prop 
erty  owners  from  an  order  denying  a  new  trial  is 
prematare  where  final  action  has  not  been  taken 
on  the  report,  though  at  the  time  of  the  appeal  the 
court  was  in  a  position  to  take  final  action. — City 
of  SU  Louis  V.  Thomas,  (Mo.)  13  S.  W.  685. 

Assessments. 

90.  A  dty  charter  provided  that,  "whers  the 
territory  contiguous  to  any  public  way  Is  not  de- 
fined into  squares  by  principal  street^  the  ordi- 
nance providing  for  the  improvement  of  suoh  pub- 
lic way  shall  state  the  depths  on  both  sides,  front- 
ing said  Improvement,  to  oe  assessed  for  the  cost 
of  making  the  same,  according  to  the  number  of 
square  feet  owned  by  the  parties,  respectively, 
with  -the  depth  as  set  out. "  A  street  on  which  im- 
provements were  made  was  bounded  on  the  north 
by  a  lot  containing  S3  acres,  which  was  640  feet 
wide  from  north  to  south,  and  was  surrounded 
by  principal  streets,  but  was  not  intersected  by 
other  streets.  South  of  the  improved  street,  the 
territory  was  divided  by  a  street  (Twonty-Fifth) 
running  430  feet  south  to  another  principal  street, 
•o  as  to  form  two  squares.  In  front  of  one  of  these 
•quares  the  improvements  were  much  more  expen- 
sive than  in  front  of  the  other.  The  ordinance 
fijced  the  depth  to  be  assessed  at  210  feet  on  both 
•ides  of  the  improved  street.  It  was  not  contended 
that  the  territory  north  of  the  improved  street 
would  ever  be  subdivided  by  streets  running  from 
east  to  west.  Held  that,  as  the  ordinance  required 
property  in  one  of  the  defined  squares  on  the  south 
to  pay  for  improvements  bordering  on  a  different 
•quare,  it  was  erroneous ;  that  the  area  to  be  taxed 
should  be  found  by  treating  the  territory  on  the 
north  as  intersected  by  Twenty-Fifth  street,  and 
thus  formed  into  squares;  and  that  these  squares 
should  be  taxed  to  one-half  their  depth  for  the  im- 
provements in  front  of  each,  though  snoh  squares 
•nd  those  on  the  south  would  be  unequal. — Cooper 
▼.  Nf.-la:,  (Ky.)  18  S.  W.  841. 

81.  The  charter  of  the  city  of  Louisville,  (sec- 
tion 13,)  as  amended  by  the  act  of  1878,  provides 
that  improvements  of  public  streets  shall  be  made 
at  the  expense  of  the  owners  of  lots  in  each  fourth 
«f  a  square;  each  subdivision  of  territory  bounded 
on  all  sides  by  a  principal  street  being  deemed  a 
square.  The  property  west  of  a  street  improved 
was  in  form  a  triangle,  that  east  in  form  a  quad- 
rangle, cnt  by  three  short  streets,  extending  from 
the  street  improved,  making  four  squares  within 
the  area  described  bounded  by  principal  streets. 
Eeld,  that  the  lots  on  both  sides  of  the  improve- 
ment were  liable  to  assessment,  and  those  upon  the 
east  side  could  be  included  in  one  assignment  and 
apportionment.— Stengel  v.  Preston,  (Ky.)  18  S. 
W.  839. 

^i.  The  charter  of  the  city  of  Louisville,  of 
March  84,  1888,  {  8,  provides  that,  where  an  im- 


provement is  the  original  construction  of  any 
street,  alley,  or  avenue,  it  shall  be  made  at  Uie  ex- 
clusive cost  of  the  owners  of  lots  in  each  fourth  of 
a  square,  to  be  equally  apportioned  according  to 
the  number  of  square  feet  owned  by  them.  SecHUon 
8  provides  that  the  costs  of  maldng  sidewaUca,  in- 
cluding curbing,  whether  by  original  oonstmction 
or  reconstruction,  shall  t>e  apportioned  to  the  front 
foot  as  owned  by  the  respective  parties  fronting 
such  improvement.  Held,  that  the  cost  of  curbing 
an  alley  adjoining  defendant's  property  should  b« 
apportioned  on  the  front  feet  l>ordering  thereon. — 
Joyes  V.  Shadburn,  (Ky.)  13  8.  W.  861. 

83.  Under  an  amendment  to  a  city  charter,  pro- 
viding that  "no  error  in  the  proceedings  •  •  • 
shall  exempt  from  payment  after  the  work  has 
been  done  as  required  by  either  the  ordinance  or 
contract, "  where  a  contract  for  improvements  has 
been  oomplied  with,  one  whose  property  has  been 
erroneously  assessed  may,  on  reversal  of  the  as- 
sessihent,  be  required  to  pay  the  proper  amount. — 
Cooper  V.  Nevln,  (Ky.)  18  S.  W.  84L 

84.  The  city  council  la  the  sole  judge  whether 
the  work  was  done  according  to  contract,  and  not 
the  person  for  whose  benefit  the  improvement 'n 
made.— Joyes  v.  Shadburn,  (Ky.)  18  S.  W.  SOL 

Action  to  enforce  assessment. 

85.  The  charter  of  Oalveston  authorises  the 
city  to  pave  and  improve  streets  whenever,  by  a 
vote  of  two  thirds  of  the  aldermen,  they  may  deem 
it  necessary,  provided  the  <ntv  pays  one-third,  and 
the  abutting  owners  two-thirds,  of  the  coat.  Held, 
that  a  petition  by  the  city  to  collect  of  an  abutting 
owner  his  share  of  the  cost  is  insufficient  to  sup- 
port a  judgment  by  default,  U  it  fails  to  allege 
that  the  two-thirds  vote  of  the  aldermen  was 
passed.— Wood  v.  City  of  Galveston,  (Tax.)  18  8. 

86.  As  the  law  requires  that  the  oity  engineer 
shall  take  a  receipt  from  the  contractor  for  street 
Improvements  liefore  delivering  special  tax-bills 
to  nim,  it  will  be  presumed,  in  an  aotion  on  such 
bills,  in  the  absence  of  evidence  to  the  oontrary, 
that  the  law  was  complied  with.— Keith  v.  Bing- 
ham, (Mo.)  18  8.  W.  688. 

87.  Special  tax-bills  being  Tprima  fade  mU 
dence  of  the  liability  of  the  property  to  the  oharg* 
stated  in  them,  under  Bess.  Acts  Ma  1875,  p.  8^ 
art.  8,  S  4,  the  burden  is  on  defendant  to  prove  thai 
receipts  were  not  given  by  the  contractor  to  the 
city  engineer  before  delivering  the  tax-bills  to 
him,  as  required  bylaw.— Keith  v.  Bingham. (Ma) 
18  S.  ff.  683.  ^^ 

88.  As  the  judgment  on  special  taz-blUs  for 
street  improvements  can  l>e  levied  only  on  the 
land  against  which  the  special  tax  is  a  charge,  it  is 
no  defense  to  the  aotion  that  defendant  does  not 
own  the  land,  or  that  an  aotion  of  ejectment  for  the 
land  is  pending.— Keith  v.  Bingham,  (Ma)  IS  & 
W.  668.  -o     -1  V       / 

89.  It  is  not  necessary  that  special  taz-biUs  shaU 
show  that  every  prerequisite  step  necessary  to 
their  validity  has  been  taken,  under  Laws  Ma 
1876,  pp.  851,  a68,art  8,  $|  8,  4.— Keith  v.  Bing- 
ham,  (Ma)  18  S.  W.  688. 

80.  In  an  action  to  tax  defendants'  property  for 
Improvements  on  an  adjoining  alley,  an  answer  al- 
leging that  the  city  council.  In  oraering  the  im- 
provement, did  not  fix  the  grade  nor  specify  the 
improvements  to  l>e  made,  presents  a  good  defense. 
—Joyes  V.  Shadb«m,  (Ky.)  18  S.  W.  861. 

Damages. 

81.  The  claim  for  damages  to  property  by  mr 
son  of  changes  in  the  street  is  a  personal  claim  of 
the  owner  of  the  property  at  the  time  of  the  in- 

1'ury,  and  does  not  run  with  the  land.— Keith  r. 
ilngbam,  (Mo.)  13  S.  W.  68a 

Appropriation  of  money  for  conrt-house. 
33.  Under  Const.  Ark.  1874,  art.  13,  %  5,  provid- 
ing that  no  county,  city,  or  town,  or  other  munici- 
pal corporation,  shall  appropriate  money  or  loan 
its  credit  to  any  corporation.  Institution,  or  Indi- 
vidual, the  common  council  of  a  town  has  no  power 
to  appropriate  money  to  aid  the  buildinK  of  a 
court-house  in  such  town. — ^Russell v.Tatek  (ArlL) 
18S.W.  180.  Digitized  by  VjOOVIL 
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Sonds. 

33.  Act  Kj.  April  5,  1888,  {  7,  aathorizes  the 
town  of  Parkland  to  issue  bonds  for  the  con- 
strucMon  of  certain  streets  running  through  the 
entire  cori>orate  limits,  iacladlng  several  hundred 
acres  of  agricultural  land  not  subject  to  munic- 
ipal taxation.  Held  that,  as  the  act,  in  so  far  as  it 
subjects  agricultural  lands  to  taxation,  is  clearly 
unconstitutional,  and  as  the  court  will  not  presume 
that  the  legislature  intended  the  entire  burden  of 
taxation  to  fall  on  the  town  proper,  the  board 
of  trustees  will  be  enjoined  from  issuing  bonds 
for  the  construction  of  these  streets  through 
part  of  the  corporate  limits  onlv,  but  still  extend- 
ing partially  over  agricultural  lands.  Town  of 
Parkland  t.  Gains,  11  8.  W.  64Mollowed.— Tate  v. 
Town  of  Parkland,  (Ky.)  18  8.  W.  4Aa. 

Actions  against. 

34.  In  gdrefactaB  to  revive  a  judgment  against 
•  city,  and  for  mandnmus  to  enforce  its  collection, 
where  the  petition  names  the  "mayor,  aldermen, 
and  inhabitants  of  the  city  of  H. "  as  the  defend- 
ant, and  alleges  that  the  business  of  the  city  is 
managed  by  a  mayor  and  board  of  aldermen,  nam- 
ing them,  the  fact  that  the  citation  commands  the 
mayor  and  aldermen  to  be  svmmoned,  as  well  as 
the  corporation,  does  not  vitiate  the  citation. — City 
of  Houston  V.  Emery,  (Tex.)  18  S.  W.  264;  Id.  366. 

85.  Under  Mausf.  Dig.  Ark.  {  929,  which  pro- 
vides that  any  person  owning  property  and  paying 
taxes  may  enjoin  the  payment  of  any  warrant  is- 
sued by  a  city  or  town  without  anthority  of  law, 
any  tax-payer  of  the  town  may  maintain  injunc- 
tion to  restrain  the  payment  of  a  warrant  issued  in 
accordance  with  an  illegal  appropriation  to  aid  the 
building  of  a  oourt-house.— Russell  ▼.  Tate,  (Ark.) 
18B.  W.  18U. 

Murder. 

See  HomUiUto,  1-8. 

Mutual  Benefit  Ixusuranoe. 

Bee  Insurance,  99-M. 

NAVIGABLE  WATEBS. 

Boundaries  on,  see  Biporkm  lUgMt,  1. 

Bridges. 

1.  A  bridge  company  built  a  draw-bridge  over 
the  Hissouri  river,  under  authority  of  Act  Cong. 
May  11,  IHTS,  which  provided  that  suQh  bridge 
should  not  interfere  with  the  free  navigation 
of  the  river;  that,  if  built  as  a  draw-bridge,  it 
should  be  a  pivot  draw-bridge,  with  the  draw 
over  the  main  channel  of  the  river  at  an  accessible 
and  navigable  point,  with  spans  of  certain  length 
on  each  side  of  the  pivot  pier,  and  that  the  piers 
should  be  parallel  to  the  current.  The  bridge  com- 
pany built  their  bridge  with  two  draw-rests,  one 
above  and  the  other  below  the  pivot  pier,  and  140 
feet  distant  from  It.  Afterwards  the  bridge  com- 
pany leased  the  stmoture  to  the  defendant.  Three 
years  after,  plaintiffs  boat,  while  attempting  to  go 
through  the  draw  during  a  high  stage  of  water, 
was  driven  against  one  of  the  piers  by  the  current, 
and  sunk.  Tne  plaintiS  charged  that  the  piers 
were  not  parallel  to  the  current,  and  that  the  draw- 
rests  above  the  bridge  caused  a  cross-current, 
which  drove  the  boat  against  the  pier,  field  that, 
if  the  bridge  was  so  built  that  the  piers  were  par- 
allel to  the  usual  and  ordinary  course  of  the  cur- 
rent, it  was  a  sufficient  compliance  with  the  act, 
and  this  question  was  properly  one  for  the  Jury. — 
Silver  v.  Missouri  Fae.  Ry.  Co.,  (Mo.)  18  S.  W.  410. 

S.  Defendant's  lessor  built  a  draw-bridge 
across  the  Missouri  river,  under  authority  of  Act 
Cong.  Hay  11,  ISXi,  which  provided  that  the  piers 
should  be  parallel  to  the  current.  Plaintiff's  boat 
was  injured  while  attempting  to  go  through  the 
draw,  by  being  driven  against  one  of  the  piers  by 
the  current.  Held,  that  plalntitt,  in  order  to  re- 
cover, must  show  that  defendant  had  notice  or 
knowledge  of  the  fact  that  the  piers  of  the  bridge 
were  not  parallel  to  the  current  of  the  river;  but 
•nch  notice  or  knowledge  may  be  shown  by  facts 


and  circumstances,  and  not  necessarily  bj  direct 
evidence.— Silver  v.  Missouri  Pao.  Ry.  Co.,  (Mo.) 
18  S.  W.  410. 

8.  DefendanVslesaorbniltadrsw-bridgeaorosa 
the  Missouri  river,  under  Act  Cong.  May  11, 1873, 
which  provided  that  the  bridge  should  not  inter- 
fere with  the  free  navigation  of  the  river,  beyond 
what  was  necessary  in  order  to  carry  into  effeot 
the  righta  and  privileges  granted.  Held,  in  an  ac- 
tion to  recover  for  injuries  sustained  by  plaintilTa 
boat  while  attempting  to  go  through  the  draw, 
that  the  burden  oi  proof  was  on  the  plalntUf  to 
show  that  draw-reats  were  not  necessary  or  lawful 

Sarts  of  the  bridge,  and  that,  there  being  no  evl- 
ence  that  such  draw-rests  were  nnauthorlied  or 
dangerous,  the  question  as  to  their  character  should 
not  nave  been  snbmitted  to  the  jury.— Silver  ▼. 
Missouri  Fac  Ry.  Co.,  (Mo.)  18  &  W.  410. 

Neoessary  Parties. 
See  ParMM,  1,  a. 

NEGLIGENOB. 

Action  for,  venne,  see  TeniMin  04vU  Oatei,  6,8. 
Contributory  see,also,3fasterandSereant,  81-84, 
Dangerous  premises,  see.  iMndlord  and  Tenant,  2. 
Defective  sidewalks  and  bridges,  see  Mv/nMpal 
CorporatUmB,  15-17. 

toll-bridge,  see  TumpOtes  and  ToU-Boadg, 

4-8. 
In  delivery  of  message,  see  Telegraph  Companie*. 
Injuries  to  passengers,  see  CarrUm,  7-10. 
Of  master,  see  Matter  omd  SeroantJ  7-88. 

railroad  companies,  see  ReM/roaa  Compamiet, 

«r-88. 
warehouseman,  see  Warehmisemen. 
Willful  neglect,  see  Death  by  Wronaful  Aet,  7. 

Wbat  oonstitutes. 

1.  In  an  action  for  the  destmotion  of  plain tilTf 
honse  owing  to  defendant's  alleged  negligent  con- 
struction 01  an  embankment  four  feet  high,  it  ap- 
peared that  plaintiff's  house  fronted  on  a  body  of 
water,  and  that  the  embankment  was  about  a 
mile  west  thereof.  During  a  violent  storm  from 
the  east,  the  water  from  the  pasa  was  blown  over 
the  house,  and  plaintiff  alleged  that  the  embank- 
ment prevented  the  water  from  flowing  over  the 
level  oonntry  west  of  it;  that  the  height  of  the 
flood  was  thereby  increased,  and  the  house  thereby 
destroyed.  Held  that,  as  it  was  clear  that  the  in- 
jury had  been  occasioned  by  the  combined  action 
of  the  wind  and  water,  and  as  it  was  questionablA 
whether  the  increased  depth  of  the  water,  if  any, 
caused  by  the  embankment,  contributed  in  any 
manner  to  the  destruction  of  the  house,  a  finding 
that  the  house  would  have  been  destroyed  even 
though  the  embankment  had  not  been  there  would 
not  be  disturbed.— Smith  v.  Sabine  &  K  T.  Ry.  Ca, 
(Tex.)  18  S.  W.  165. 

3.  Contractors  employed  in  constructing  a  rail- 
road fired  a  blast  which  injured  another  workman 
on  the  same  road.  Held,  that  the  fact  that  plain- 
tiff's employers  failed  to  notify  him  that  the  blast 
was  about  to  be  set  off  did  not  excuse  defendants 
from  giving  such  notice.— Cameron  v.  Vandenlfl. 
(Ark.)  18  S.  W.  1092. 

8.  An  instruction,  "by  the  term  'n^iUgenoe,' 
as  used  in  the  instructions,  is  meant  the  want  of 
that  degree  of  care  that  an  ordinarily  prudent  per- 
son would  have  exercised  under  the  same  circum- 
stances,"  is  not  erroneous.— Wilkins  v.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.,  (Mo.)  18  S.  W.  893. 

Who  liable. 

4.  Contractors  employed  in  constructing  a  rail- 
road cannot  claim  the  right  of  way  as  their  own 

g remises,  and  thus  avoid  liability  to  another  work- 
ig  on  the  same  road,  injured  by  their  negligenoe. 
—Cameron  v.  Vandegrifl,  (Ark.)  18  S.  W.  1093. 

Contrlbntory  negligenoe— Children. 

5.  Negligence  cannot  be  imputed  to  one  who 
has  not  sufficient  capacity  or  discretion  to  un- 
derstand danger,  and  use  proper  means  to  guard 
against  it;  and  the  mere  fact  that  plaintiff,  a  ohild 
nine  years  old,  who  was  injured  in  alighting  from 
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defendant's  cable  car,  was  on  the  steps,  when  tbere 
was  room  Inside,  does  not  absolve  defendant  from 
liability;  and  whether  the  steps  were  a  more  dan- 
gerous place  than  inside  the  car,  and,  If  so,  wheth 
«r  plainllS  had  at  the  time  sulBcient  capacity  and 
discretion  to  understand  that  it  was  the  more  dan- 
gerous, are  questions  for  the  jury,  under  the  facts 
and  circumstances.— Ridenhour  r,  Kansas  City 
Cable  Hy.  Co..  (Uo.)  18  S.  W.  889. 

Contributory    negligence  —  Burden    of 
proof. 

S.  Where  contributory  negllgenoa  Is  pleaded 
as  a  defense,  it  is  proper  to  Instruct  the  jury  that, 
U  plaintlS  proves  to  their  satisfactioa  that  the 
death  was  caused  by  defendant's  negligence,  then 
the  burden  of  proof  is  on  aefendant  to  establish 
the  existence  of  contributory  negligence.  —  San 
Antonio  ft  A.  P.  Uy.  Co.  t.  Bennett,  (Tex.)  18  S. 
W.8W. 

Imputed  negligence. 

7.  Contributory  negligence  of  a  stage-coach 
driver  will  not  be  imputed  to  his  passengers,  and 
thus  defeat  a  recovery  for  injuries  sustained  by 
the  latter  in  a  collision  with  s  train  of  cars. — Becke 
V.  Missouri  Pac.  Ry.  Co.,  (Mo.)  18  S.  W.  1068. 

Bvldence. 

8.  Where  a  boy  11  years  old  climbs  upon  a 
freight  car  standing  on  a  side  track  at  a  depot, 
without  the  knowledge  of  the  company's  em- 
ployes, and  Is  thrown  from  the  car  by  the  con- 
cussion caused  by  attaching  a  train  thereto,  evi- 
dence that  there  was  no  railing  between  the  depot 
and  the  aide  track;  that  persons  were  in  the  habit 
of  crossing  such  track;  and  that  no  signal  was 
given  before  backing  the  train  up, — is  incompetent. 
—Louisville  &  N.  R.  Co.  r.  Hurt,  (Ky.)  18  S.  W. 
875. 

9.  The  negligence  of  defendants  in  sending  oft 
»  blast  without  notice,  and  thereby  injuring  plain- 
tiff, need  only  be  proved  by  a  preponderance  of 
evidence.— Cameron  t.  Vandegnff,  (Ark.)  18  S,  W. 

urn. 

inBOOTIABLB    INSTBT7MENTS. 

Alteration,  see  AUeraMon  of  InatrurMnts,  2. 

Kegotiability. 

1.  In  an  action  on  a  note  delivered  to  plaintifl 
by  one  of  the  joint  makers,  without  the  Indorse- 
ment of  the  payee  named,  the  complaint  alleged 
that  the  note  was  executed  for  discount,  and  on  the 
payee's  refusal  to  discount  it  plaintifl  discounted 
It.  The  answer  of  one  of  the  joint  makers  was 
that  the  note  was  not  executed  for  discount,  but 
for  the  purpose  and  with  the  distinct  agreement 
that  it  should  be  delivered  to  the  payee  named  in 
the  note  in  renewal  of  a  note  executed  by  the  same 
makers  to  the  same  payee;  that  he  was  in  fact  a 
surety  for  the  other  maker  on  both  notes ;  that  he 
would  not  have  signed  the  note  for  discount,  but 
only  to  extend  the  other  note;  and  that  be  received 
DO  partof  the  proceeds  of  it,  Held,  a  good  defense, 
nnder  Rev.  St.  Ky.  c.  22,  t|  e,  81,  providing  that  a 
promissory  note  shall  not  be  negotiable  unless  ne- 
gotiated in  and  by  a  chartered  bank,  and  Civil 
Code  Ky.  S  19,  providing  that  the  assignee  of  any 
other  promissory  note  shall  hold  it  subject  to  aU 

? roper  defense. -^Rogge  v.  Cassidy,  (Ky.)  18  &  W. 
10. 
Indorsement  and  transfto. 

a.  Under  Code  Tenu.  1884,  H  ^(44,  6708,  mak- 
ing it  a  misdemeanor  for  the  holder  of  a  ne- 
gotiable instrument,  knowing  it  to  be  founded  on 
a  gaming  or  wagering  consideration,  to  negotiate 
the  same,  such  a  note  is  void  even  in  the  hands  of 
an  innocent  holder.— Snoddy  v.  American  I7at. 
Bank,  (Tenn.)  18  S.  W.  127. 

8.  In  an  action  on  a  note  by  an  assignee  tor 
•  value,  the  maker  cannot  avoid  liability  by  setting 
up  that  the  original  holder,  a  corporation,  had  no 
authority  to  loan  money,  which  was  the  considera- 
tion for  the  note.— Brown  v.  United  Stetes  Home 
it  Dower  Ass'n,  (Ky.)  IB  B.  W.  1086. 

4,  The  fact  that  ihe  payee  of  a  negotiable  note, 
«t  the  time  be  negotiated  it  with  plaintiff  bank,  de- 


posited collaterals  to  secure  it,  does  not  import 
notice  to  plaintiff  of  failure  of  consideration  where 
plaintiff's  president  and  cashier  testify  that  ther 
knew  nothing  of  the  consideration,  except  that  ft 
was  given  for  some  kind  of  property,  and  that  the 
payee  told  them  that  the  note  was  good,  and  that 
ne  preferred  to  have  it  discounted  so  that  he  would 
not  be  appealed  to  by  the  maker  for  an  extension  of 
time.— Harmon  v.  Hagerty,  (Tenn.)  18  8.  W.  690l 

Payment. 

6.  Plaintiffs,  bankers,  held  defendants'  joint 
note,  and  one  of  defendante,  a  tax  coUecter,  de- 
posited with  plaintiffs  tax  funds  oolleoted  by  him, 
part  of  which  plaintiffs  applied  in  payment  of  tha 
note.  The  oollecter  objected,  bnt  afterwards  ac- 
cepted from  plaintiffs  a  new  loan  for  the  amount 
of  the  note,  for  which  he  gave  a  new  note.  Held, 
that  the  first  note  was  thereby  discharged.  Fol- 
lowing Boyd  V.  Bell,  7  a  W.  t)&7.— Bell  t.  Boyd, 
(Tex.)  18  S.  W.  233. 

Extension  of  time  of  payment. 

0.  The  maker,  after  steting  the  amount  due  to 
date  on  his  overdue  note,  proiiised  t»  pay  an  in- 
creased rate  of  interest  if  the  holder  woold  "ex- 
tend time  for  payment  of  this  balance  for  one  year.  ■* 
Held,  that  the  extension  was  for  one  year  from 
the  date  of  the  agreement— Dalton  v.  Sainey, 
(Tex.)  18  S.  W.  84. 

Actions  on  notes — ^Pleading. 

7.  An  allegation  in  a  petition  that  "the  defend- 
ant, by  his  promissory  note  filed  herewith,  agreed 
and  promised  to  pay, "  etc,  is  suf&cient  averment  of 
the  execution  and  delivery  of  the  note. — Bell  T. 
Mansfield's  Assignee,  (Ky.)  13  B.  W.  888. 

Evidenoe. 

8.  The  defense  to  a  suit  on  a  note  was  that  it 
was  in  lieu  of  others  given  in  consideration  of  a 
promise  to  refrain  from  prosecuting  the  maker  for 
theft.  Plaintiffs  replied  that  the  original  notes 
had  been  surrendered  to  defendants,  wno  were  in- 
dorsers,  at  their  request,  and  that  they  bad  at- 
tached the  maker's  property,  and  realized  a  large 
sum  therefrom.  Held,  evidence  of  the  attach- 
ment was  properly  admitted,  and  that  as  to  tha 
amount  realized,  properly  excluded.  —  Bierlng  v. 
Wegner,  (Tex.)  18  &  W.  637. 

9.  Evidence  of  one  of  the  indoners  that  plaior 
tiff  understood  that  it  was  given  nnder  an  agree- 
ment not  to  prosecute  the  maker  for  theft  is  ia- 
ix)m  potent  as  a  mere  opinion.— Bierlng  ▼.  Wegner, 
(Tex.)  18  a  W.  687. 

Newly-Discovered  Evidence. 

As  ground  for  new  trial,  see  New  IVIat,  7,  S. 
NEW  TRIAL. 

In  criminal  cases,  see  Criwiruil  Lava,  74, 75;  Hon^ 
iclde,  65-67. 

Time  of  application. 

1.  Under  (3ivU  Code  Ky.  1 343,  providing  that 
motions  for  new  trial  shall  be  made  within  three 
days  after  the  verdict  or  decision  is  rendered,  the 
making  of  a  motion  for  judgment  non  obstante 
veredicto,  when  the  verdiot  is  general,  does  not  give 
the  party  making  it  a  right  to  move  for  new  trial 
within  three  days  after  such  motion  la  decided 
against  him,  and  more  than  three  days  after  tha 
rendition  of  the  verdict,  as,  under  section  386, 
which  authorizes  a  judgment  against  the  verdict 
only  when  the  pleadings  entiUe  the  other  party 
to  it,  such  judgment  may  be  rendered  by  the  court 
of  Its  own  motion.— Buhrwein  v.  Qebbardt,  (Ky.) 
18  S.  W.  447. 

Excessive  damages. 

2.  A  judge  may  set  aside  a  verdiot  as  eacoes- 
sive  even  in  a  case  where  exemplary  damages  are 
recoverable.— Tynberg  v.  Cohen,  (Te>.)  18  S.  W. 
816. 

Separation  of  Jury. 

8.  Under  Rev.  St  Tex.  arts.  1904-1800,  which 
provide  that  the  court  may  allow  the  jury  to  s^m- 
rato  after  admonishing  them  as  to  thMr  du^,  it  ia 
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not  error  to  allow  them  to  separate  after  proper 
instniotionB,  though  one  of  the  parties  urges  that 
they  he  kept  together.— Noel  r.  Denman,  (Tex.)  13 
S.  W.  318. 

4.  Under  Hev.  St.  Tex.  art  1804.  which  ex- 
pressly authorizes  a  judge,  In  his  discretion,  to 
permit  the  jury  in  a  civil  action  to  separate  during 
the  trial,  error  cannot  be  predicated  on  the  act  of 
allowing  a  jury  to  separate  for  dinner,  when  it  is 
not  clearly  shown  that  the  complaining  party  was 
injured  thereby.— San  Antonio  &  A.  P.  By.  Co.  v. 
Bennett,  (Tex.)  13  S.  W.  81». 

Snrprise. 

6.  An  application  for  a  new  trial,  based  on  snr- 

5 rise  at  the  absence  of  a  material  witness,  will  l>e 
enied  where  it  appears  that  the  party  mailing  the 
application  took  no  steps  to  enforce  the  attendance 
of  the  witness,  nor  had  any  reasonable  ground  to 
telieve  that  be  would  attend,  and  made  no  objec- 
tion to  going  to  trial  In  his  absence.— Love  r. 
Breedlove,  (Tex.)  18  3.  W.  283. 

6.  Plaintiff  demanded  a  jury  trial,  but  failed 
to  pay  the  juiy  fee,  and  the  case,  though  not 
stricken  from  the  non-jury  docket,  was  placed  on 
the  jury  docket,  which  showed  that  the  fee  had 
not  been  paid.  Defendants  averred  that  they  at- 
tended court  until  the  judge  announced  that  there 
was  no  jury  for  the  foUowlng  week;  that  they, 
having  been  Informed  by  plaintiff  and  the  derk 
that  the  case  was  on  the  jury  docket,  and  hav- 
ing found  this  true  by  inspection  of  the  record, 
did  not  attend  during  that  week,  during  which 
time  judgment  was  rendered  for  plaintiff;  and 
that  they  were  able  to  produce  material  testimony. 
Meld,  that  defendants  were  entitled  to  a  new  trial, 
though  the  case  should  not  have  been  placed  on 
the  juiT  docket  until  the  fee  had  been  paid. — Lanius 
T.  Shnler,  (Tex.)  18  S.  W.  614. 

ITewly-diaoovered  evidenoe. 

7.  Refusal  to  permit  defendants  to  file  an  af- 
fidavit on  motion  for  new  trial,  after  they  have  an- 
neunced  that  they  have  closed  their  evidence  on 
that  motion  and  have  argued  it,  is  not  error,  un- 
less there  is  an  abuse  of  discretion,  which  is  not 
shown  where  the  affidavit  states  that  affiant  went 
to  certain  places,  and  had  barely  time  to  find  the 
witnesses,  and  what  they  would  testify  to,  before 
he  had  to  take  the  train,  and  it  does  not  appear 
that  he  might  not  have  taken  some  of  their  affi- 
davits in  t£e  week  intervening,  and  also  alleges 
the  discovery  of  a  material  witness,  with  whom 
ha  had  not  been  able  to  communicate  otherwise 
than  by  telegram,  it  not  stating  positively  that 
any  oommnnioation  had  been  had,  or  what  it  was. 
—Henry  v.  IMvinejr,  (Ho.)  18  S.  W.  1067. 

8.  A  motion  for  a  new  trial,  on  the  ground  of 
newly-discovered  t<«Btimony,  will  not  be  granted, 
where  the  petition  and  answer  show  that  such  evi- 
dence was  necessary  on  the  trial,  and  the  motion 
fails  to  show  that  any  effort  was  made  to  obtain  it. 
— Waples  V.  Overaker,  (Tex.)  18  8.  W.  687. 

F&lse  testimony. 

9.  A  new  trial  will  not  be  granted  on  the  ground 
that  plaintilTs  witnesses  did  not  testify  correctly, 
where  the  affidavits  only  show  ability  to  furnish 
cumulative  evidence,  and  were  considered  by  the 
trial  court,  together  with  the  counter- affidavits, 
when  it  overruled  the  motion.— Galveston  Oil  Co. 
▼.  Thompson,  (Tex.)  18  8.  W.  60. 

rerms  and  conditions  of  gn^anting. 

10.  Rev.  St  Tex.  art  1868,  provides  that  new 
trials  may  be  granted  "on  such  terms  and  condi- 
tions ■•  the  court  shall  direct "  An  order  grant- 
ing a  new  trial  directed  payment  of  witness  fees 
"as  a  condition  upon  which"  the  new  trial  was 
ffranted.  Held,  that  the  payment  of  the  fees  was 
uie  "terms  "  on  which  the  order  was  made,  and  not 
a  condition  on  performance  of  which  it  should  take 
effect.— Fenn  v.  Gulf,  C.  &  8.  V.  Ry.  Co.,  (Tex.)  18 
&W.278. 

NOTICE. 

Cn  condemnation  proceedings,  see  Eminent  Do- 
main, 6. 
Jf  adverse  claim,  see  Adverse  Posaesslon,  4. 


Of  laying  out  road,  see  Hiahwnys,  1,  S. 
mortgage,  see  Mortgages,  15. 
revival  of  action,  see  Abatement  and  Revival. 

Pleading. 

A  party  cannot  be  held  to  be  affected  wl^ 
notice,  though  there  is  evidence  from  which  it  may 
be  inferred,  when  there  are  no  corresponding  alle- 
gations in  the  pleadings. — Cooper  v.  Loughlin. 
(Tex.)  18  S  W.  37.  * 

irUTBANCE. 

Private  nulsanoe— Powder  magasine. 

1.  Defendant  erected  a  powder  magasine  b«- 
tween  three  and  four  hundred  feet  from  plaintlfPf 
residence,  In  whioh  thousands  of  pounds  of  powder 
were  kept  stored,  and  which  was  left  nninolosed, 
and  surrounded  by  a  growth  of  weeds  and  gntsa. 
Plaintiff  testified  that  the  magazine  was  a  constant 
source  of  alarm,  and  that  U  had  caused  a  very 
great  depreciation  in  the  value  of  his  property,  and 
other  witnesses  oorroborated  him  as  to  such  depre- 
ciation. Held,  that  the  evidence  was  snl&cient  to 
show  that  the  magazine  was  a  nuisanoe.— Com- 
minge  v.  Stevenson,  (Tex.)  18  8.  W.  66A. 

Injnnotion. 

8.  On  a  bill  to  enjoin  the  building  of  a  railroad 
track  across  a  street,  the  evidence  showed  that 
plaintiff  owns  improved  property  on  one  of  the 
streets,  where  he  Uves  and  does  business  as  a  retail 
merchant ;  that  the  street  oh  both  sides  of  the  cross- 
ing Is  populous,  filled  with  stores,  shops,  boarding- 
houses,  and  residences:  that  the  proposed  railroad 
track  will  divert  travel  from  it,  decrease  the  v^na 
of  plaintiff's  property,  and  take  away  some  of  the 
trade  which  ne  now  enjoys.  Held  a  sufficient 
showing  of  special  injury  to  enable  plaintiff  to  en- 
join the  crossing  as  a  puolio  nuisance. — Glsessner 
V.  Anheuser-Busch  Brewing  Ass'n,  (Mo.)  18  S.  W. 
707. 

Action  for  damages. 

Sl  The  fact  that  plaintiff  purchased  and  located 
on  his  land,  after  the  city  had  established  its  dump 

f  round,  will  not  preclude  his  recovering  damages 
or  the  negligent  manner  in  which  it  uses  the 
place  for  that  purpose,  whereby  it  becomes  a  nui- 
sance.—City  of  Sherman  v.  Langham,  (Tex.)  18  8. 
W.  1042.  •  V        ' 

4.  All  persons  who  aid  or  assist  In  creating 
and  maintaining  a  nuisance  are  liable  for  the  dam- 
ages. —  Comminge  v.  Stevenson,  (Tex.)  18  S.  W. 
656. 

6.  An  instruction  that  "a  nuisance  is  anything 
that  works  hurt,  inconvenience,  or  damage  to  an- 
other, either  In  his  person  or  property, "  is  not  er- 
roneous as  ignoring  the  legal  fngredlent  of  a  "  vio- 
lation of  a  right "  as  the  1urv  would  doubtless  un- 
derstand that  to  authorize  a  verdlot  for  damages 
they  must  believe  that  the  Injury  was  inflicted  in 
violation  of  plaintiff's  right— CTommlnge  v.  Ste- 
venson, (Tex.)  18  a  W.  566. 

6.  Where  action  Is  brought  to  abate  a  nuisance 
and  recover  damages,  and  the  verdlot  Is  tor  plain- 
tiff, the  damages  maybe  assessed  down  to  the  date 
of  the  trial.— Comminge  V.  Stevenson,  (Tex.)  18  8. 
W.  556. 

Pleading  and  proof. 

7.  The  complaint  alleged  that  because  of  a  pow- 
der magazine  plaintiff's  property  had  been  rendered 
unsalable  at  any  price,  but  did  not  say  that  he  had 
opportunity  to  sell  it  at  a  price  greater  than  be 
would  be  able  to  sell  It  for  after  the  nuisance  was 
abated,  and  there  was  no  evidence  to  support  such 
snalle^tion.  Held,  thataninstruotion''tnatif  the 
magazine,  as  a  nuisance,  prevented  plalntifl  from 
selling  his  property,  or  any  part  of  it,  at  a  price 
greater  than  be  wul  be  able  to  get  for  it  ti  said 
magazine  is  abated  as  a  nuisance,  and  that  but  for 
said  magazine  plaintiff  would  have  made  such  sale, 
then  the  loss  in  value,  If  any,  so  sustained  by  plain- 
tiff, would  also  be  a  proper  element  of  damages  to 
be  considered  by  the  jury, "  is  error.  Such  dam- 
age, not  being  a  necessary  consequence  of  the 
nuisance,  must  be  specially  alleged^ and  proved.— 
Comminge  v.  Stevenson,  (Tex.)  ir 
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OFFICE  AND  OFFIOEB. 

B«e,aiao,ClerHQf  Court;  Count(e», 8-17;  Justices 
or  the  Peace:  Mmiicipai  Corporations,  8,  9; 
Sheriffs  and  Constable*. 

Disqualification,  see  DuelUng. 

Of  schools,  see  Schools  and  School-Distriots,  S,  8. 

Appointment  of  deputies. 

The  tax  collector  appointed  under  Act  Ey. 
Jan.  80, 1878,  authorizing  Carter  county  to  compro- 
mise and  setUa  with  the  holders  of  its  bonds,  and 
to  levy  and  collect  a  tax  for  that  purpose,  has  the 

S)wer  to  appoint  deputies  to  assist  him,  under  see- 
on  4  of  the  act,  which  provides  that  be  shall  have 
the  same  power  to  collect  the  taxes  as  sheriffs  have 
to  oolleot  the  state  revenue;  sheriffs,  though  not 
expressly  empowered  by  law  to  appoint  deputies, 
having  an  Implied  authority  to  do  la— Frater  ▼. 
Strother,  (Ky.)  U  8.  W.  2531 

Oil. 

Inspection  of,  see  Inspection. 

Opinion  Evidence. 

See  Jih;id«nce,  15-18. 

Ordinance.   . 

See  Jfunictpal  CorporaUoTu,  8-B. 

PABENT  AND  CHILD. 

See,  also,  Quardian  and  Ward;  Infanet/. 

Snpport  of  children. 

When  a  mother  is  unable  to  snpport  and  ed- 
ocate  her  son,  and  the  income  of  his  estate  is  in- 
suffloien^to  do  so,  the  amount  expended  by  her  for 
his  supfllrt  and  education,  though  without  a  special 
order  of  a  probate  court,  is  a  charge  on  the  corpus 
of  his  estate.— Freybe  y.  Tieman,  (Tex.)  U  S.  W. 
STOl 

Parol  Evidence. 

Bee  Evidence,  28-84. 

PARTIES. 

See,  also,  Death  try  Wrongful  Aet,  1-4;  Eject- 
Tfient,  4,  5. 

In  condemnation  proceedings,  see  Eminent  Do- 
main, 0. 

Neoessary  parties. 

1.  In  trespass  to  try  title,  where  the  original 
defendant  has  died,  and  his  heirs  have  been  made 
parties,  and  filed  their  answer,  and  plaintiff  after- 
wards files  an  amended  petition,  alleging  that  he 
has  purchased  the  interest  of  some  of  t£e  heirs, 
which  allegation  is  not  controverted,  such  heirs 
are  no  longer  necessary  parties,  and  the  suit  may 
be  prosecuted  without  them. — Ifeyer  t.  Opper- 
man,  (Tex.)  18  8.  W.  174. 

2.  In  a  contest  between  one  to  whom  property 
was  transferred  by  an  insolvent  shortly  before  an 
assignment  for  the  benefit  of  creditors,  and  the 
trustee  in  the  assignment,  to  settle  the  ri^ht  of  the 
former  to  the  property  transferred,  the  insolvent 
is  not  a  necessary  party. — Matthews  ▼.  Uoyd, 
(Ky.)  18  S.  W.  106. 

Beal  party  In  interest. 

8.  Where  an  executor,  under  misapprehension 
as  to  the  scope  of  a  power  of  attorney  ^ven  to 
him  by  the  devisees,  sells  and  conveys  land  which 
is  afterwards  adjudged  to  be  liable  in  the  hands 
of  the  purchaser  to  decedent's  debts,  the  purchaser, 
in  the  absence  of  bad  faith,  cannot  object  that 
certain  claims  would  not  have  been  allowed  on  the 
settlement,  if  exceptions  bad  been  filed  by  the  dev- 
isees.—Casey  v.  Casey's  Ex'rs,  (Ely.)  18  8.  W.  718. 

4.  A  complaint,  in  an  action  on  a  note  delivered 
to  plaintiff  by  one  of  the  makers  without  any  in- 
dorsement of  the  payee  named  therein,  alleging 


that  the  note  was  executed  for  disconnt,  and  fbatt. 
ou  the  refusal  of  the  payee  to  discount  it,  plainUfT 
discounted  it,  is  not  demurrable  for  failure  to 
make  the  nominal  payee  a  party,  under  Civil  Cod» 
Ky.  I  18.  providing  that  every  action  shall  be 
brought  in  the  name  of  the  real  parly  in  interact. 
The  rule  that  the  payee  who  transfers  a  note  with- 
out indorsement  retains  the  legal  tiUe  does  not 
apply  in  such  case,  as  the  nominal  payee  never  bad 
the  legal  title.— Rogge  v.  Cassidy,  (Ky.)  18  &  W. 
716. 

Joinder  and  mlayolnder. 

K.  In  a  suit  by  some  member*  of  m  roVaotMrj 
association  for  and  in  behalf  of  all,  it  is  not  mate- 
rial that  some  of  the  named  plaintiffs  have  died,  or 
ceased  to  be  members,  or  are  minors  or  married 
women ;  and  they  may  be  disregarded  »»  nnneces- 
sary  parties.— Lilly  v.  Tobbein,(Ho.)  188.  W.lOea 

6.  In  an  action  for  injnry  to  plaintlfTs  Ind  ta' 
defendant's  taking  sand  from  its  adjoining  land, 
a  supplemental  petition  alleged  that  a  third  per- 
son had  bought  defendant's  land,  and  had  contin- 
ned  taking  sand  therefrom,  thereby  adding  to  tha 
injury  to  plaintilTs  land;  tnat  at  the  time  of  filing 
the  supplemental  petition  both  defendant  and  the 
third  person  were  engaged  in  taking  away  snoh 
sand ;  and  that  the  thira  peraon  liad  ratified  the 
wrongs  of  defendant,  and  was,  in  fact,  the  nominal 
successor  of  defendant  in  controlling  the  excava- 
tion of  sand ;  and  prayed  that  snoh  third  person  b« 
made  a  defendant.  Held  demurrable  for  misjoinder 
of  defendants.— Mexican  Nat.  Constmction  Ca  v. 
Middlegge,  (Tex.)  18  &  W.  357. 

7.  The  plaintiff  in  attachment^  and  the  sure- 
ties on  the  attachment  bond,  may  be  joined  as  de- 
fendants in  an  action  for  wrongful  attacliment> — 
l^nberg  v.  Cohen,  (Tez.)  18  S.  w.  816i. 

8.  Defendants  obtained  separate  jndgmanta 
against  C,  and  attached  property  thereon.  In  ac- 
tions by  defendants  against  plaintiff,  to  whom  th* 
property  had  been  transferred  by  C.,  to  try  title  to 
Uia  property,  all  the  actions  were  made  to  depend 
on  the  result  of  one,  and  judgments  were  entered 
against  plaintiff  for  the  value  of  the  property  at- 
tached, which  was,  in  each  instance,  m  excess  of 
the  judgment  against  C.  Held,  that  defendants 
were  properly  joined  in  one  action  to  restrain  the 
executions  on  the  ground  of  this  exoesa. — ^Willa 
Point  Bank  v.  Bate^  (Tex.)  IS  8.  W.  800. 

Defect  of  parties. 

9.  It  is  plaintiff's  dnty  to  bring  the  iiroper  par- 
ties into  conrt,  and  where  he  fails  to  do  so  na  can- 
not complain  of  his  own  neglect.— Hurt  v.  Mar- 
shall, (Tex.)  18  S.  W.  33. 

Substitution  and  Intervention. 

10.  In  a  suit  to  establish  a  will  making  a  devis* 
to  a  voluntary  religious  association,  afterwards  in- 
corporated, brought  hy  the  church  as  a  corpora- 
tion, the  trustees,  for  and  in  behalf  of  the  mem- 
bers, may  be  substituted  as  plaintiffs  by  amend- 
ment, under  Rev.  8t.  Ho.  1879,  i  8567,  authorizing 
the  adding  or  striking  out  the  name  of  any  parly, 
or  the  correction  of  a  mistake  in  the  name  of  a 
party.— LiUy  v.  Tobbein,  (Mo.)  IS  S.  W.  1060. 

11.  Though  it  may  be  irregular,  on  the  sugges- 
tion of  a  sole  defendant  that  others  are  liable  with 
him,  to  cite  in  such  others  as  defendants  before 
plaintiffs  amend  their  pleadings,  yet  the  Irregular- 
ity  is  cured  by  the  answer  of  the  additional  de- 
fendants, and  a  postponement  of  the  trial  until  a 
subsequent  term.— Randall  ▼.  Meredith,  (Tax.)  18 
a  W.  676. 

la.  In  an  action  concerning  land  between  the 
devisees  of  a  testator  and  parties  deriving  title 
from  the  executor.  It  Is  proper  to  refuse  to  compel 
the  executor  to  Intervene.  —  Bennett  t.  Kiber, 
(Tex.)  IS  S.  W.  220. 

PARTITION. 

Appealable  judgment,  see  Appeal,  9. 

Jurisdiotion. 

1.  CivU  Code  Ky.  %  499,  •abaacs.  1, 10,  providee 
for  the  filing  of  petitions  for  partition  in  either 
the  county  or  circuit  courts,  and  tlwt  actions  for 
Digitized  by  VjOUV  I 


INDEX. 


U85 


dirMon  of  land  shall  be  tried  as  ordinary  actions, 
but  without  a  jury.  Plaintiff  In  partition  alleged 
that  there  was  a  verbal  agreement  between  turn- 
self  and  a  deceased  co-tenant,  under  whom  defend- 
ants claimed,  that  the  land  should  tM  divided 
In  a  particular  manner.  He  alleged  his  willing- 
ness to  abide  by  the  agreement,  to  which  defend- 
ant acceded,  and  the  dlTision  was  thus  made. 
Meld,  that  the  court  of  common  pleab  of  Knox 
county  was  not  deprived  of  jurisdiction  because  of 
its  lack  of  equity  powers,  as  there  was  no  equi- 
table issue  involved.— Chamberlain  ▼.  Ballinger, 
(Ky.)  18  S.  W.  429. 

By  devueea — Appraisement. 

2.  Where  a  sale  was  sought  by  devisees  sim- 
ply for  the  purpose  of  division,  no  appraisement 
was  necessary. — Southwick  v.  Qrenzenbach,  (Ky.) 
18  B.  W.  918. 

Intervention — Dismissal  of  petition. 

3.  Wher*  an  intervenor  in  partition,  against 
Wbom  no  affirmative  relief  is  aslced,  fails  to  *p- 
I>ear,  the  intervention  should  be  dismissed  wltn- 
out  prejudice,  and  a  decree  that  he  take  '^nothing 
by  his  Intervention"  is  erroneous. — Noble  t.  Mey- 
ers, (Tex.)  18  &  W.  829. 

Deoree. 

4.  Where,in partition,  the judgmentdetermin- 
ing  the  rights  of  the  parties,  and  deoreeing  that 
the  land  be  so  divided  "as  to  give  to  each  party  the 
land  upon  which  liis  improvements  are  situated, " 
appears  to  have  been  rendered  on  a  trial  on  the  mer- 
its, the  oonrt  cannot,  at  a  snbsequent  term,  inquire 
into  an  agreement  of  the  parties  relative  to  the  di- 
vision, but  must  have  the  division  made  according 
to  the  daorae.— Patmoio  v.  Seardon,  (Tex.)  18  S. 

yr.tm. 

5.  Under  Qen.  St,  Ky.  o,  03,  art  B,t9,  provid- 
ing that,  whan  land  held  jointly  or  in  common  can- 
not be  divided  without  matenaUy  impairinK  its 
value,  the  conrt  may,  on  petition  oi  one  of  the  par- 
ties in  interest,  order  a  sale  and  a  division  of  the 
proceeds,  the  conrt  cannot  order  a  partition  by 
wbich  one  of  the  joint  owners  would  be  obliged  to 
take  less  than  his  sliare  of  the  land,  with  oompen- 
tfation  from  the  other  in  monqy.  If  there  cannot 
be  a  proper  partition,  the  land  must  be  sold^nd 
the  proceeds  disttibnted.— Wrenn  v.  Oibson,  (Ky.) 
18  a  W.  786. 

Sale. 

&  Oen.  St,  Ky.  &  68,  art  6,  S  0.  and  Civil  Code 
Kv.  1 490,  provide  for  the  sale  of  real  estate  held 
joinUy  or  in  common,  in  an  action  by  either  of  the 
owners,  if  it  cannot  be  divided  without  materially 
impairing  its  value.  Held  that,  where  there  were 
bat  85  acres  in  the  tract,  and  six  parties  to  divide  it 
between,  the  court  was  justified  in  ordering  it 
■old.— Smith  V.  Upton,  (Ky.)  18  S.  W.  781. 

——  Bights  of  purchaser. 

7.  In  an  action  by  some  of  the  devisees  of  a 
certain  lot  against  the  other  devisees  to  have  the 
lot  sold  on  tlie  ground  of  its  indivisibility,  tbt. 
owners  of  an  undivided  interest,  which  had  been 
mortgaged  by  tlie  devisee,  were  properly  made  de- 
fendants. Afterwards  an  amended  petition  was 
filed,  making  the  mortgagee  a  defendant,  and  he 
answered,  consenting  to  the  sale.  Held  that,  the 
sale  having  been  ordered  on  the  ground  setup,  the 
purchaser  ooold  not  have  the  sale  set  aside  because 
the  answer  of  the  mortgagee  was  not  made  a 
cross-iwtition  against  the  owners  of  the  mortgaged 
interest,  and  tfiey  were  not  brought  before  the 
court  upon  it— Southwick  v.  Orenzenbaoh,  (Ky.) 
18S.  w:918. 

8.  A  purchaser  at  partition  sale  oonld  not  ob- 
ject that  the  Inchoate  right  of  dower  of  a  wife, 
who  joined  in  a  deed  of  the  land  more  than  50 
years  before,  did  not  pass  because  the  deed  was 
not  recorded  in  the  proper  time,  and  that  there- 
fore the  title  was  defective;  it  appearing  that  the 
deed  was  eventually  recorded,  and  that  the  laws 
in  force  at  the  time  of  the  execution  of  the  deed 
provided  that  deeds  recorded  at  any  time  should 
thenceforth  be  as  effectual  as  if  recorded  in  the 
pr^r  time.— Southwick  v.  Orenzenbach,  (Ky.)  18 
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PABTNBBBTTrP. 

Attachment  of  indlvldval  property,  see  AUati*- 

ment,6. 
Contrary  to  public  polioy,  see  ContraeU,  1. 
In  mining,  see  Jlfines  and  Mininn. 
Pledge  by,  see  Pledge. 
Property  conveyed  oy  assignment,  see  AiHgn- 

mentfor  Benefit  of  Creditors,  18. 

Power  of  partner  to  bind  firm. 

1.  In  an  action  by  a  purchaser  for  value,  be- 
fore maturity,  on  a  note  purporting  to  have  been 
executed  by  M.  &  Son,  where  the  partnership  be- 
tween defendants  is  denied,  and  M.  testifies  that 
the  note  was  executed  without  his  knowledge, 
though  It  is  shown  that,  at  the  time  of  its  exeou- 
tion,  ne  was  holding  himself  out  to  the  public  as 
the  partner  of  his  son  In  business,  plaintiff  cannot 
recover  without  showing  that  he  knew  of  such  os- 
tensible partnership. — ^Hahlo  v.  Uayer,  (Ma)  18  B. 
W.  804. 

Loan  by  partner. 

3.  IT.  and  W.  were  partners,  an  das  such  leased 
to  defendants,  also  a  partnership.  Soon  afterwards 
W.  became  a  special  partner  in  defendants'  firm. 
K.  loaned  money  to  the  defendant  partnership, 
giving  the  check  of  17.  &  W.,  and' the  loans  were 
entered  In  defendants'  boolcs  as  from  N.  &  W.  It 
appeared,  however,  that  N.  A  W.  had  the  right  to 
check  out  partnership  money  for  indivldud  use, 
and  that  the  loans  were  in  fact  made  by  N.  indi- 
vidually, though  by  the  firm  checks.  Held,  tiiat 
this  evidence  was  sufficient  to  sustain  a  finding' 
that  the  loans  were  made  by  N.  individually,  and 
not  by  N.  &  W.  as  partners.— Hall  v.  Olessner. 
(Mo.)  18  a  W.  849. 

Firm  and  private  creditors. 

8.  Partnership  property,  having  been  bought 
by  one  member  of  the  firm,  and  afterwards  aa- 
slgned  In  trust  for  creditors  ta^  a  valid  assAoment, 
cannot  be  attached  by  firm  oreditors.--Hart  v. 
Blum,  (Tex.)  18  S.  W.  181. 

4.  A  transfer  of  all  of  the  firm  property  by  one 
of  the  partners  to  his  father,  In  payment  of  a  loan 
made  by  the  father  to  aid  him  in  buying  his  inter- 
est In  the  business,  wbich  transfer  was  made  with- 
out the  consent,  express  or  implied,  of  his  copart- 
ner, is  void,  as  against  the  partnership  creditors, 
though  no  wrongwasactuallyintended,  and  though 
a  part  of  the  monev  loaned  by  the  father  was  used 
in  paying  firm  debts.— Feucht  v.  Evans,  (Ark.)  IS 
S.W.  air. 

6.  Creditors  of  a  firm,  whose  claims  did  not 
exist  when  a  note  was  given  for  money  loaned 
by  a  wife  of  one  of  the  partners  to  the  firm,  can- 
not complain  of  a  judgment  in  favor  of  the  wife, 
for  Interest  on  the  money  loaned  the  firm,  on  the 
ground  that  such  interest  belonged  to  the  commu- 
nity estate,  and  was  subject  to  the  husband's  debta. 
—Martin  Brown  Co.  v.  Perrlll,  (Tex.)  18  8.  W.  975. 

Dissolution  and  accounting. 

0.  A  settlement  of  partnership  accounts  made 
by  arbitrators,  without  concealment  or  fraud,  will 
not  be  disturbed.— AbeU'sAdm'r  v.  PhiUips,  (Ky.) 
18  8.  W.  109. 

7.  Plaintiff  and  defendants,  as  partners,  leased 
a  certain  store-bnilding  for  future  possession. 
Prior  to  the  commencement  of  the  term,  a  dissolu- 
tion of  partnership  being  contemplated,  defend- 
ants, without  plaintiff's  knowledge,  secured  a  can- 
cellation of  the  lease,  and  leased  again,  in  their 
own  name.  Afterwards  the  partnership  waa  dis- 
solved; plaintiff  buying  out  the  interestot  defend- 
ants in  the  partoersblp  property  and  business. 
Held,  that  defendants  held  their  lease  of  the  build- 
ing in  trust  for  plaintiff.— Sneed  v.  Deal,  (Ark.)  18 
S.  W.  708. 

8.  Where,  from  lapse  of  time,  specifle  relief 
cannot  be  given  to  plaintiff,  he  can  recover  of  de- 
fendants for  any  repairs  he  had  made  in  the  build- 
ing in  contemplation  of  occupancy.  —  Sneed  v. 
Deal,  (Ark.)  18  S.  W.  70S. 

Surviving  partners. 

9.  Where  a  petition  alleges  that  plaintiffs  me 
as  "snocessors  and  assigns, "  instead  of  as  survive 
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aers,  of  the  law  firm  by  wUoh  the  services 
sned  for  were  rendered,  that  fact  sufBciently  ap- 
pears from  the  allegation  that,  at  tbe  time  of  the 
death  of  the  member  for  whose  serrices  the  firm 
was  employed,  they  were  his  only  partners;  and 
Its  defect  in  failing  to  allege  that  the  partner  is 
dead,  is  cured  where  that  fact  distinctly  appears 
in  the  answer.— Wright  v.  MoCampbell,  (Tex.)  18 
8.  W.  293. 

10.  The  question  of  plaintiffs'  right  to  recover 
Tinder  the  allegation  that  they  held  the  claim  for 
such  services  as  assignees  is  immaterial,  as  they 
are  entitled  to  sue  byreason  of  their  relation  of 
surviving  partners.— -Wright  v.  HcCampbell,  (Tex.) 
18  8.  w.m 

11.  Nor  is  the  evidence  material  that  they  were 
purchasers  for  value  of  the  interest  of  their  de- 
ceased partner's  heir  in  the  claim. — ^Wright  t. 
MoCampbeU,  (Tex.)  18  S.  W.  398. 

12.  Where  all  the  members  of  a  partnership 
agree  to  ohangeit  into  a  corporation,  and  articles 
Are  drawn  up  transferring  to  it  all  the  firm  prop- 
erty, the  fact  that  the  articles  are  not  recorded 
until  after  the  death  of  one  of  the  partners,  and 
that  the  others  thereafter.  In  good  faith,  conduct 
the  business  of  the  corporation,  using  the  partner- 
ship assets,  does  not  render  them  guilty  of  a  con- 
version of  the  Dartnershlp  property.— McCarthy's 
Adm'r  V.  Wood,  (Ky.)  188.  W.  792. 

18.  A  statement  furnished  by  surviving  part- 
ners to  the  administrator  of  a  deceased  partner, 
showing  the  amount  of  capital  each  had  paid  into 
the  firm,  does  not  render  them  liable  as  on  an 
4M00unt  stated,  where  they  have  done  nothing 
which  prevents  the  ascertainment  of  the  truecon- 
-dition  of  the  assets  of  the  firm  at  the  time  of  the 
partner's  death.  —  McCarthy's  Adm'r  v.  Wood, 
(Ky.)  18  B.  W.  792. 

Xiimited  partnerahip.  . 

14.  The  fact  that  W.,  a  special  partner,  paid 
his  contrlbntion  to  the  firm  with  a  check  of  N.  & 
W.,  a  firm  of  which  he  was  also  a  partner,  did 
not  constitute  N.  a  special  partner  as  well  as  W. ; 
«nd  an  attachment  by  N.  of  the  property  of  de- 
fendant partnership  could  not  fall  within  the  pro- 
visions of  Bev.  8t  llo.  18TS,  1 3410,  declaring  that 
""no  sale,  transfer,  or  change  of  the  property  or 
.effects"  of  a  limited  partnership,  "made  for  the 
irarpose  of  giving  a  preference  or  priori^  to  one 
over  others  of  his  or  its  creditors,  shtdl  be  valid 
against  its  creditors,  if  made  where  he  or  the  firm 
'is  insolvent,  or  in  contemplation  of  insolvency.  "— 
.HaU  V.  Olessner,  (Mo.)  IS  B.  W.  849. 

Passengers. 

Injuries  to,  see  Carrier*,  7-10. 

PAYMENT. 

See,  also,  .Accord  and  ScM^faeUon;  BeUaae  and 

Discharge. 
Of  loss,  see  Jn«urrm«e,  16. 

note,  see  NegoHdble  Itutrumentt.S. 
Partial,  see  Limitation  of  Actions,  IML 

What  oonstltateB. 

1.  In  the  absence  of  an  express  agreement  that 
the  grantor  of  land  under  a  verbal  sale  would  ac- 
cept as  payment  a  claim  which  the  grantee  had 
against  tier  husband  for  money  loaned,  the  mere 
agreement  that  the  hosband  would  and  should  so 

gay  it  is  not  a  payment  of  the  purchase  money. — 
nowden  v.  Estelle,  (Tex.)  18  B.  W.  970. 

Presumption  of  payment. 

9.  No  presumption  of  payment  of  a  Judgment 
will  arise  from  lapse  of  time  short  of  20  vears ;  but 
.it  is  not  necessary,  to  malie  out  a  plea  of  payment, 
that  payment  should  be  positively  shown:  it 
4nay  be  presumed  from  lapse  of  time  short  of  20 
years,  with  other  circumstances  tending  to  show 
payment— West  v.  Brison,  (Mo.)  18  S.  W.  95. 

8.  FlaintifTs  title  oonaisted  of  a  recorded  deed 
«f  trust,  with  power  of  sale  to  secure  a  debt  due 
plaintiff,  and  a  deed  In  fee,  executed  by  the  same 
grantor  80  years  afterwards,  which  recited  the 


making  of  the  deed  of  tmst,  and  that  the  tmstee 
had  died  without  executing  the  trust;  that  a  cer- 
tain sum  was  still  doe  plaintiff,  and  plaintiff  hav- 
ing demanded  payment,  and  being  "willing  to  ac- 
cept a  deed  of  the  land  described  in  said  deed  of 
trust  in  payment  thereof,  now,  therefore,  in  con- 
sideration of  said  sum,"  etc.,  and  conveyed  the 
land  to  plaintiff.  Defendants'  title  consisted  of  a 
deed  from  the  same  grantor  d^ed  after  the  last 
deed  to  plaintiff,  but  recorded  before  it  Beld, 
that  plaintiff's  deed  had  no  legal  connection  with 
the  deed  of  trust,  and  that  de&ndants,  having  had 
their  deed  recorded  first,  acquired  the  title,  since 
they  were  authorized  by  the  lapse  of  time  to  pre- 
sume that  the  debt  secured  by  the  deed  of  trust 
had  been  paid.— Foot  v.  Silliman,  (Tax.)  18  8.  W. 
1083. 

Aooeptanoe  of  draft. 

4.  Where  the  drawers  of  an  order  had  fanda  in 
'the  hands  of  the  drawee  on  its  presentation,  a 
waiver  by  the  payees  of  a  cash  payment,  and  an 
acceptance  of  a  Dill  of  exchange  instead,  ex- 
tinguishes the  debt,  though  the  exchange  proves 
worthless.— Loth  v.  ]tothner,(Ark.)  18  &  W.  594.* 

Voluntary  payment. 

6.  Where  a  person  pays  an  illegal  license  tax 
which  he  believes  to  be  unjust,  and  the  legality  of 
which  he  is  not  averse  to  testing,  when  no  process 
has  issued  for  ita  oollection,  the  payment  is  vol- 
untary, and  he  cannot  recover  the  amount  paid. — 
City  of  Houston  v.  Feizer,  (Tex.)  18  a  W.  260. 

PENSION. 
Exemptions. 

Kev.  8t  TT.  B.  S4747,  providing  that  no  money 

shall  be  liable  to  seizure  by  any  legal  process  while 
"In  course  of  transmission  to  the  pensioner  entitled 
thereto,  bnt  shall  inure  wholly  to  the  benefit  of 
such  pensioner, "  does  not  exempt  the  money  after 
it  reaches  the  pensioner:  and  where  landsconveyed 
to  a  wife  are  paid  for  by  a  third  person  with  pro- 
ceeds of  a  check  made  payable  to  the  husband  for 
pension  money,  and  indorsed  by  him,  the  transac- 
tion is  a  voluntary  conveyance,  and  the  land  is 
liable  for  the  husband's  debts.— Johnson  v.  Elkins, 
(Ky)  18  &  W.  448. 

Perfonuanoe. 

Of  oontraots,  see  Contracts,  8. 

PEBJITBT. 
Indictment. 

1.  Un  indictment  for  perjury,  it  is  sufficient  to 
allege  that  the  false  statement  on  which  perjury  is 
assigned  waa  material  without  alleging  the  facu 
which  show  materiality.— Sisk  v.  State,  (Tex.)  IS 
S.  W.  647.  "^  \        ^ 

3.  Defendant,  on  a  trial  at  which  C.  was  con- 
victed of  robbery  at  a  certain  time  and  plaoe,  tes- 
tified that  at  that  time  and  place  he  was  at  another 
place,  D.,  and  there  saw  C.  The  indictment  for 
perjury  alleged  that  defendant  swore  to  the  above 
fasts  on  said  trial,  averred  that  they  were  mate- 
rial, and  assigned  perjury,  in  that  defendant  was 
not  at  D.,  but  at  another  place,  and  therefore  could 
not  have  seen  C.  at  D.  at  the  time  he  swore  he  was 
there.  The  Indictment  further  alleged  that  on  the 
trial  of  C,  his  defense  being  an  alibi,  it  was  s 
material  Issue  whether  he  was  at  the  place  of  the 
robbery  or  at  D.  Held  that,  the  indictment  hav- 
ing failed  to  allege  that  C.  was  not  at  D.  at  the 
time  sworn  to  by  defendant,  there  waa  no  assirn- 
ment  of  perjury  on  a  material  fact;  the  allegstlon 
that  defendant  was  at  another  place  being  only  s 
statement  of  evidence.— Maddox  v.  State.  (Tax.) 
18  8.  W  801. 

Evldenoe. 

3.  Code  Crlm.  Proo.  Tex.  art  748,  provides  tbst 
no  person  shall  be  convicted  of  perjury  "ezoept 
upon  the  testimony  of  two  credible  witnesses,  or 
of  one  credible  witness  corroborated  strongly  bv 
other  evidence  as  to  the  falsity  of  the  defendant's 
statements  under  oath. "    Only  one  witness  tetti- 
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flea  dii«oU]r  to  the  talaltj  of  defendant's  state- 
ment.  Held,  that  a  charge  that  defendant  could 
be  convicted  on  droumstantial  evidence  alone  was 
error.— Kemp  y.  State,  (Tex.)  18  &  W.  869. 

i.  The  indictment  for  perjury  alleged  that,  (i. 
E.  having  been  convicted  of  assault  with  intent  to 
murder  8.  H.,  defendant,  in  support  of  O.  H.'8  mo- 
tion for  a  new  trial,  made  a  false  affidavit  that,  a 
tew  minutes  after  the  assault,  S.  H.  told  him  that 
she  was  not  hurt  much,  and  that  on  the  next  day 
she  said  that  the  most  that  hurt  her  was  her  thumb, 
and  that  she  then  proposed  to  accompany  him  to  a 
party  that  night  Held  that,  as  bearing  on  intent 
of  O.  H.  In  making  the  assault,  the  statements  in 
-fche  affidavit  were  material  to  the  issue  on  the  mo- 
tion for  a  new  trial.— Kemp  v.  State,  (Tez.)  18  S. 
"W.  86S. 

6.  It  is  not  oompeteDt  for  defendant  to  prove 
'wnat  a  member  of  the  grand  jury  said  in  regard  to 
defendant's  intoxicated  condition  while  testifying 
before  tlib  grand  jury,  since  such  testimony  Is 
mere  hearsay,  and  does  not  come  within  the  rule 
of  rea  aeatas.—Siak  v.  SUte,  (Tex.)  18  B.  W.  617. 

XnstmctlonB. 

6.  Where  several  statements  are  assigned  as 
perjury,  it  is  not  error  for  the  judge,  in  charging 
the  jury,  to  designate  the  statement  which  is  ma- 
terial, and  submit  it  alone.— Bisk  v.  State,  (Tex.) 
18  S.  W.  647. 

7.  Where,  on  indictment  for  perjury,  the  in- 
toxication of  defendant  at  the  time  he  made  the 
false  statement  is  relied  on  sis  a  defense,  a  cbarfe 
giving  the  provisions  of  Pen.  Code  Tex.  art.  186, 
providing  that  "a  false  statement  made  through  in- 
advertence or  under  agitation  or  by  mistake  is  not 
perjury, "  is  sufficient  without  calling  special  at- 
tention to  defendant's  intoxicated  condition. — 
Bisk  V.  State,  (Tex.)  18  &  W.  047. 

Plattdii£>. 

See  Dedlcatbm,  1. 

And  proof,  see  Assumpsit,  2. 
Estoppel,  see  Estoppel,  17. 

In  action  for  breach  of  marriage  promise,  see 
Breach  of  MajrUiqe  Premise,  1. 
for  divorce,  see  IMvorce,  1,  2. 

—  for  libel,  see  lAbel  and  SUmder,  i, 

—  for  nuisance,  see  Nuisance,  7. 
on  l>ond,  see  Bonds,  BS. 

on  notes,  see  Negotiable  InttrvmentSjJl. 

condemnation  proceedings,  see  Eminent  Do- 
main, 7,  8. 
equity,  see  Equity,  16, 17. 
sequestration  proceedings,  see  Sequestration. 
Statute  Of  limitations,  see  lAmUation  of  AetUms, 

aa,as. 

Deolaration  or  petitioii. 

1.  Where  a  salt  is  based  on  two  causes  of  ac- 
tion, one  a  contoact  to  manufacture  certain  articles, 
the  other  a  running  account,  the  insertion  in  the 
count  on  the  latter  of  certain  items  which  might 
have  been  included  in  the  count  on  the  contract  is 
not  ground  for  reversal,  even  if  properly  objected 
to,  as  it  cannot  prejudice  defendant.— Crescent 
Manuf  g  Co.  v.  N.  O.  NeUon  Manuf'g  Co.,  (Mo.; 
18  S.  W.  SOS. 

Flea  in  abatement. 

3.  A  plea  to  the  jurisdiction,  in  a  suit  before  a 
justice  in  A.  county,  that  defendant "  is  no  w  a  bona 
fide  citizen  of  precinct  No.  8,  C.  county,  Texas, 
and  was  so  residing  in  said  precinct  No.  2,  C. 
ooonty,  at  and  long  oefore  the  institution  of  this 
suit, "  is  defective  in  not  alleging  that  defendant 
was  not  a  resident  of  A  county.— Noel  v.  Denman, 
(Tex.)  13  S.  W.  318. 

Demurrer. 

8.  Where  a  petition  states  a  good  cause  of  ac- 
tion, an  objection  that  part  of  the  damages  claimed 
are  too  remote  to  be  recoverable  cannot  be  raised 
by  general  demurrer.— Fort  Worth  &R.Q.  By.  Co. 
V.  Jennings,  (Tex.)  18  S.  W.  2Ta 


Answer. 

4.  Under  Bev.  St.  Tex.  art.  1263,  providing  that 
the  defendant,  in  his  answer,  may  plead  as  many 
several  matters,  whether  of  law  or  fact,  as  be 
shall  think  necessary  to  his  defense,  each  separate 
plea  is  to  be  tested  by  its  own  averments;  and  it 
is  Immaterial  that  it  may  be  inconsistent  with,  or 
contradicted  by,  the  averments  of  other  pleas. — 
St.  Louis,  A.  &  T.  Ry.  C3o.  v.  WhlUey,  (Tex.)  18  8. 
W.  8S8. 

6.  An  allegation  that  plaintiffs  are  the  same 
parties  who  obtained  the  judgment  which  they  are 
seeking  to  enforce  is  not  sufficiently  denied  by  an 
averment  that  defendants  have  neitner  knowledge 
nor  information  sufficient  to  form  a  belief  as  to 
whether  plaintiffs  sustain  the  relation  alleged  by 
them  to  plaintiffs*  ancestor,  or  any  of  bis  brothers 
and  sisters,  and  they  therefore  deny  the  alleg». 
tlon  thereof.— Stevenson  v.  Floumoy,  (Ky.)  18  S. 
W.  210. 

6.  Rev.  St.  Tex.  art.  1228,  providing  that,  la 
order  to  compel  defendant  to  plead  at  tne  retant 
term  "the  citation  must  have  been  served  at  least 
five  days  before  the  first  day  of  such  return-term, 
exclusive  of  the  days  of  service  and  return, "  does 
not  require  that  the  five  days  be  secular  day*. — 
Wood  V.  City  of  Qalveston,  (Tex.)  18  8.  W.  237. 

Motion  to  strike  out. 

7.  Where  a  demurrer  to  an  answer  is  sustidned 
It  Is  proper  to  strike  out  a  paragraph  of  the 
amended  answer  on  the  ground  that  it  sets  up  the 
same  defense  as  the  original  answer. — McWhorter 
V.  Andrews,  (Ark.)  13  S.  W.  1099. 

Dismissal  without  pregudloe. 

8.  Where,  in  a  petition  for  the  appointment  of 
a  receiver  of  a  railroad  company,  plaintiffs  claim  as 
heirs  and  legatees  of  their  lather,  who,  tiiey  allege, 
owned  all  the  stock  of  the  company,  it  is  not  error 
to  dismiss  without  prejudice  a  subsequent  plead- 
ing, filed  by  them  shortly  before  trial,  which  re- 
cites that  It  is  filed  in  lieu  of  their  original  peti- 
tion, and  in  which  they  allege  that  their  father 
fraudulently  converted  community  property,  one- 
half  of  which  l>elonged  to  their  mother,  to  the 
building  of  the  railroad,  and  claim  as  heirs  of  their 
mother.— Mollhenny  v.  Bini,  (Tex.)  18  S.  W.  656. 

Amendment. 

9.  It  is  not  an  abuse  of  discretion  for  the  lower 
court  to  reject  a  pleading  tendering  a  new  issue 
after  the  pleadings  have  oeen  made  up,  where  it 
appears  that  the  fact  pleaded  was  known  to  appel- 
lee before  the  action  was  commenced.— Caranaugh 
V.  Britt,  (Ky.)  13  S.  W.  922. 

10.  On  a  contest  as  to  the  ownership  of  certain 
mortgages,  it  appeared  that  defendant  was  engaged 
in  getting  staves  to  be  delivered  to  merchants  in 
New  Orleans  at  a  fixed  price;  that  he  contracted 
with  the  mortgagor  to  buQd  boats  for  that  purpose, 
but,  the  latter  being  impecunious,  it  became  necea- 
sary  to  advance  money  beyond  the  agreedKprloa 
thereof,  and  for  this  one  mortgage  was  given, 
while  another  was  executed  to  a  third  person  for 
supplies  furnished,  and  was  bought  from  him  by 
defendant;  that  all  the  money  so  used  was  fur- 
nished to  defendant  by  the  agent  of  said  merchants ; 
and  that  before  it  was  furnished  they  had  already 
exacted  from  defendant  all  the  securities  he  could 
give  for  moneys  previously  advanced.  Plaintiff's 
testimony  was  that  defendant  delivered  the  mort- 
gages to  said  merchants  as  collateral  security  for 
the  additional  advances,  but  he  claimed  that  they 
were  abstracted  from  his  safe  by  the  merchant's 
agent,  and  by  him  delivered.  Plaintiff,  having 
averred  that  the  mortgages  were  executed  to  de- 
fendant as  agent  for  said  merchants,  asked  leave, 
a  year  after  the  cause  was  submitted,  to  strike  out 
the  allegation  of  ownership,  and  amend  to  corre- 
spond with  the  proof  recited.  Held,  that  the 
ground  of  his  claim  would  not  thereby  have  bean 
substantially  changed,  and  the  amendment  should 
have  been  allowed.— Caldwell  ▼.  Heshew,  (Ark.) 
18  S.  W.  761. 

11.  Objection  that  action  was  begun  before  ma- 
turity of  the  debt  is  cured  by  an  amended  original 
petition  filed  by  leave  of  court  after  its  maturity. 
-Dalton  V.  Rainey,  (Tex,^^^g.;,|«,J^ogle 
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nesding  and  proof— Varianoe. 

13.  There  1b  no  varianoe  between  the  allega- 
tions of  the  petition  that  defendant  stopped  its  cars 
to  allow  plaintifF  to  aliKtat.  and  negligently  put 
them  in  motion  while  plaintiff  was  leaving  the  car, 
and  proof  that  the  oar  slackened  up  only,  and 
then  started  up  with  a  sudden  jerk,  etc.— Klden- 
hour  V.  Kansas  Citv  Cable  By.  Co.,  (Mo.)  18  &  W. 
889. 

18.  In  an  action  for  death  by  wrongfnl  act,  de- 
fendant cannot  object  that  the  petition  does  not 
authorize  the  submission  to  the  Jury  of  the  ques- 
tion whether  the  engine  which  ran  over  deceased 
was  so  far  distant  when  he  stepped  on  the  track 
that  those  in  charge  ought  to  have  seen  him,  where 
it  asked  an  instruction  invoLylng  the  same  ques- 
tion, and  both  partle*  introduced  evidence  on  that 
issue.— Hill  T.  Missouri  Fao.  By.  Co.,  (Mo.)  13  B. 

lii  FlaintlS,  a  stockholder  In  a  building  and 
loan  association,  sued  to  recover  from  it  the  amount 
which  he  had  paid  In  on  his  stock,  pleading  a  by- 
law of  the  asBOoIation  permitting  stockholders  to 
withdraw  after  due  notice  flled,  and  to  receive  the 
amonnt  actually  paid  in,  eta  But  there  was  a 
proviso  in  the  by-law,  which  he  did  not  set  out, 
that  at  no  time  should  more  than  one-third  of  the 
funds  in  the  treasury  be  applied  to  the  demands  of 
withdrawing  stockholders  without  the  consent  of 
the  directors.  Held,  that  the  by-law  was  not  ad- 
missible in  evidence. — Texas  Homestead  Building 
&  Loan  Ass'n  v.  Kerr,  (Tex.)  U  8.  W.  1090. 

Waiver  of  defects. 

16.  Objection  to  the  action  of  the  court  in  sus- 
taining aoemurrer  to  an  answer  is  not  waived  by 
filing  an  amended  answer. — MoWhorter  t.  An- 
drews, (Ark.)  18  8.  W.  1098. 

PLEDGE. 

Pledge  by  firm. 

A  negotiable  note  deposited  with  a  bank  1^ 
a  partnership  to  secure  a  Arm  debt,  under  an  agree- 
ment that  "any  excess  of  collaterals  upon  this  note 
shall  be  applicable  to  any  other  note  or  claim  held 
by  said  bank  against  us,  J.  R.  &  B.  J.  Blocker, " 
and  signed,  "  J.  K.  Sc  B.  J.  Blookxb,  "  such  being 
the  firm  name,  cannot  be  held  by  the  bank  as  se- 
onrity  for  a  note  executed  by  one  of  the  partners 
as  pnnoipal,  and  the  other  partner  and  others  as 
sureties.  —  Ban  Antonio  Kat  Bank  t.  Blocker, 
(Tex.)  18  S.  W.  961. 

FoBsesslon. 

See  Adverse  Possesston. 

Powder  Magazine. 

See  ^ulscmoe,  1. 

POWEBS. 

Of  sale  in  mortgage,  see  Itortgaaet,  88. 

Xxeoution. 

1.  A  grantor  conveyed  land  to  his  daughter  for 
life,  remainder  to  her  children,  or,  in  case  she 
shonld  die  without  leaving  children  or  their  da- 
■cendanto,  to  the  grantor's  heirs  on  the  death  of 
the  danghter  and  ner  husband:  provided,  that  if 
she  and  her  husband  should  ever  sell  the  land  the 
matihaao  money  should  be  invested  In  other  land, 
Uke  title  to  whlcb  should  be  secured  to  the  daugh- 
ter in  the  same  manner  as  was  the  title  totheland 
orie^nally  conveyed.  Held,  that  tilie  power  of  sale 
conferred  was  exhausted  with  the  sale  of  the  land 
coriginally  granted,  and  did  not  extend  to  land 
pmohaaea  with  the  proceeds.— Fritsch  T.EIansing, 
(Ky.)  18  S.  W.  841. 

Testamentary  powers. 

2.  Testator  devised  his  estate  to  his  wife  and 
children,  and  gave  his  executor  and  executrix  "  full 
and  discretionary  power  to  sell  any  or  all  of  my 
estate,  and  reinvest  the  same,  when  they  may 
deem  It  most  conducive  to  the  interest  of  my  wife 


and  children,  and  for  that  purpose,  rest  title  to  an 
and  eveiy  part  of  the  same  in  them, "  and  in  the 
survivor,  if  either  should  die.  The  wife  of  testator 
was  made  executrix,  and  one  H.  executor,  who 
died,  leaving  the  wife  of  testator  sole  personal 
representative.  Held,  that  the  wife  held  tbe  prop- 
erty as  trustee,  and  had  power  to  sell  the  same,  and 
reinvest,  when  the  Interest  of  the  estate  demand- 
ed, and  mere  lapse  of  time  would  not  divest  her  of 
this  right— Jones  v.  Breed's  Bx'x,  (Kjr.)  18  &  W. 
866. 

FBACTICE  IN  GTVIL  CASES. 

See,   also.    Appeal;  Avpearanoe;    Certtorati; 

CoaU;  mxeptioni,  BtU  of;  Judgmeiu;  Juiry; 

New  Trial;  PartUi;  Pleadiruj;  Prohibition, 

Writ  of;  Rtmnwa  of  Cause$;  Trial;  F«nue  in 

dvaCaees;  Writs. 
In  equity,  see  S^uit]/,  Ift-Sl. 

Failure  to  prosecute  action. 

1.  Where,  after  an  order  permitting  one  of 
several  plaintiffs,  who  have  voluntarily  Joined  in 
an  action  to  try  title,  to  sever,  the  cause  Is  several 
times  tried  without  regard  to  tbe  land  claimed  br 
him,  and  without  his  participating  in  the  proceed- 
ings, and  he  falls  for  more  than  %  years  to  have 
his  branch  of  the  action  separately  docketed,  or  in 
any  manner  to  continue  its  prosecution,  and  his 
evidence  that  this  was  the  result  of  an  agreement 
with  defendants  is  denied,  his  suit  is  properly  held 
to  have been»bandoned.—Punohardv.I>elk, (Tex.) 
18  S.  W.  6U. 

Transfer  of  cause  to  equity. 

a.  In  an  action  by  the  heirs  of  a  married  wo- 
man to  recover  land  conveyed  by  her,  where  the 
answer  seeks  to  make  certain  expenses  a  charge 
on  the  land,  it  presents  an  equitable  defense,  mak- 
ing It  proper  to  transfer  the  canse  to  equity.— Gray 
V.  Marshall,  (Ky.)  18  &  W.  918. 

Stipulations. 

8.  Where  an  agreement  is  executed, to  beused 
in  evidence  at  a  trial,  to  which  is  attached  a  certi- 
fied copy  of  a  duly-recorded  will,  the  detachment 
therefrom  and  loss  of  such  copy  does  not  render 
tbe  agreement  inadmissible  In  evidenoe,  where  an- 
other oertifled  copy  of  the  will,  with  proof  of  pro- 
bate, is  introduced  in  evidence,  and  Its  correctness 
is  not  questioned.— Hall  v.  Haywood,  (Tex.)  18  S. 

w.eia. 

Preferences. 

See  Assignment  far  Benefit  of  CreMton,  »-18; 
InaoVoencu- 

Prescription. 

Bee  Adverse  Possetgton. 

Presumption. 

Of  correctness  of  record,  see  Beoordt,  1. 

payment,  see  Payment,  8,  8. 
On  appeal,  see  Appeal,  88. 

Price. 

Action  for,  see  Sate,  IS. 

Principal  and  Accessory. 

Bee  Criminal  Law,  1, 9. 

PBINOIPAIi  AND  AGENT. 

See,  also,  Attorney  and  CUent;  FaeUm  and 

Brdkeirs. 
Insurance  agents,  see  Tnewranoe,  10-31. 

Authority  of  agent. 

1.  A  physician  employed  by  the  conductor  of  a 
train,  after  communicating  with  the  general  man- 
ager, to  attend  a  person  injured  on  the  road,  can- 
not recover  compensation  for  his  services  from  the 
railway  company,  in  the  absence  of  proof  that  tbe 
conductor  was  authorized  to  employ  him.  —  St. 
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lAoU,  A.  &  T.  Ry.  Co.  t.  Hoover,  (Ark.)  18  S.  W. 
1093. 

S.  Nor  lias  the  attorney  for  the  company  any 
authority  to  employ  a  physician  on  its  behalf.— St 
XiOulB,  A.  &  T.  By,  Co.  7.  Boorer, 


togs. 


(Ark.)  18  S.  W. 


3.  An  agent,  with  power  to  sell  and  recelTe 

fiayment,  cannot  bind  his  principal  by  accepting,  in 
ieu  of  payment  for  goods  sold,  a  cancellation  ofbig 
own  debt  to  the  purchaser,  where  the  latter  knows, 
or  by  the  exercise  of  reasonable  diligence  could 
know,  of  the  agency.— Smith  v.  James,  (Ark.)  13 
S.  W.  701. 

4.  In  an  action  a^lnst  a  railroad  company  for 
board  furnished  to  its  employes,  under  contract 
with  its  road-master,  thougn  it  appears  that  the 
road-master  "had  maide  contracts  to  board  section- 
meu  all  along  the  line,"  and  that  "it  was  the  cus- 
tom of  railroads  in  that  section  of  country  for  road- 
masters  to  hire  boarding  bosses, "  the  company  is 
not  liable.  In  the  absence  of  proof  of  authority  to 
the  road-master  to  make  such  a  contract,  or  ox  its 
ratification  of  similar  contracts.— St.  Louis,  L  M. 
&  S.  Ry.  Co.  v.  Bennet,  (Ark.)  18  a  W.  748, 

Batifioation — Acquiescenoe . 

5.  The  owner  of  land  executed  a  power  of  at- 
torney authorizing  the  attorney  to  convey  his  land 
to  a  certain  vendee  on  pa}rment  of  a  named  prloe. 
The  attorney  purchased  from  the  vendee  a  half 
interest  in  his  contract,  and  then  executed  a  deed 
to  him.  Ten  years  after  the  vendor's  death,  and 
13  years  after  the  attorney's  purchase  had  been 
recorded,  the  vendor's  heirs  conveyed  the  land  to 
a  third  person.  Held,  that  such  person  acquired 
no  title;  the  right  to  repudiate  the  attorney's  act 
being  lost  by  the  lapse  of  time.— Yellow  Pine  Lum- 
ber Co.  V.  Carroll,  (Tex.)  18  a  W,  aOL 

PBINCIFAIi  AND  STIBETY. 

Discharge  of  surety  on  administrator's  bond,  see 

Executon  and  AdminUtratora,  6. 
guardians'  bonds,  see  Qvaraian  and  Ward, 

2-4. 
Liabilities  of  sureties  on  bail-bonds,  see  Bail,  8, 10. 
Subrogation  of  surety  on  guardians'  bonds,  see 

5uibro(7(itlon,  1,  2. 
Who  may  be  surety  on  appeal-bond,  see  Appeal,  8. 

Wben  relation  exists. 

1.  Judgment  for  a  balance  due,  and  a  decree  of 
foreclosure,  were  rendered  against  the  joint  mak- 
ers of  a  promissory  note  secured  by  mortgages  of 
their  lands.  On  the  sale  of  the  land  of  one  of 
them,  the  amount  computed  as  due  by  the  commis- 
sioner in  cnarge  ot  tne  sate  was  reaiiiea,  out  was 
subsequently  found  to  be  insuffioient.  On  motion 
for  order  of  sale  against  the  land  of  appellant,  the 
other  co-maker,  for  the  deficiency,  he  urged  that, 
\>r  an  arrangement  with  his  co-maker,  they  had 
wvlded  the  borrowed  money  equally;  that  he  had 

Kid  half  of  the  debt  and  interest;  that  he  was 
ble  for  the  balance  only  in  the  relation  of  surety 
for  his  co-maker ;  and  that  the  acquiescence  of  the 
payee  in  the  mistake  of  the  commissioner,  thereby 
causing  him  to  take  no  step  to  secure  himself 
•gainst  loss,  operated  a  release  of  that  liability. 
Held,  that  appellant  was  liable  to  payee  as  i»inci- 
pal,  and  that  an  order  of  sale  was  properly  grant- 
ed.—Jump  ▼.  Johnson,  (Ky.)  IS  S.  W.  843. 

Consideration  for  svirety's  signature. 

2.  A  party  who  signs  as  surety  a  note  renew- 
ing one  wherein  he  is  a  joint  maker  is  so  benefited 
by  the  new  note  as  to  render  his  estate  liable  in 
equity,  upon  his  decease,  for  the  payment  of  the 
new  note.  Following  Boyd  v.  Bell,  7  S.  W.  067.- 
BeU  V.  Boyd,  (Tex.)  13  &  W.  288. 

Scope  of  contract. 

8.  Where  a  tax  collector  carries  a  balance  due 
from  him  to  the  state  over  to  the  succeeding  year, 
when  he  enters  on  a  second  term,  with  new  sure- 
ties, and  there  is  a  deficit  for  such  year,  it  will  be 
considered  a  deficit  for  the  preceding  year  to  the 
extent  of  such  balance;  but  where  the  accounts 
are  balanced  forsuoh  succeeding  year,  and  the  col- 
lector's private  funds  are  used  to  the  amount  of 
the  balance  brought  forward,  the  sureties  on  his 


bond  for  ths  first  term  are  not  liable  for  any  defloit 
that  may  thereafter  ocour.— Newcomer  v.  Stata, 
(Tex.)  18  S.  W.  1040 ;  Polk  v.  Same,  Id.  104L 

4.  A  ^ardian  invested  a  portion  of  her  ward's 
property  in  the  stock  of  a  solvent  bank,  and  de- 
posited the  balance  to  herindividualoredlt  After 
the  sureties  on  the  bond  then  in  force  were  released, 
and  a  second  bond  executed,  she  sold  the  stock, 
withdrew  the  deposit,  and  wasted  the  proceeds. 
Held,  in  a  controversy  between  the  sureties  as  to 
which  bond  was  liable,  that,  although  the  unauthoiw 
Ized  investment  and  deposit  to  her  individual  credit 
amounted  to  a  conversion,  the  sureties  on  the  first 
bond  were  not  liable  therefor,  beoause  the  fund  in 
her  hands  was  still  susceptible  of  being  tracedand 
identified,  but  that  the  second  bond  was  liable  for 
the  guardian's  subsequent  appropriation  of  the 
fund.— Cassilly  v.  Cochi-an's  Ouardian.  (Ky.l  18 
8.  W.  844.  ->  v-,»  / 

Release  and  discharge  of  surety. 

5.  Where  a  guardian  loaned  his  ward's  mon^y 
to  a  firm  composed  of  himself  and  defendant,  a 
snrety  on  his  bond,  the  latter,  as  between  himself 
and  a  co-surety,  became  a  principal  debtor,  and  the 
release  of  defendant  likewise  released  the  co-sure- 
ty.—Roberson  v.  Tonn,  (Tex.)  18  S.  W.  886. 

Erasure  of  name  of  surety. 

6.  An  acceptance  of  the  bond  of  a  tax  collector 
by  the  county  oonrt,  knowing  that  the  name  of  a 
responsible  surety  has  been  erased  therefrom,  and 
that  of  another  substituted,  without  the  knowledge 
or  consent  of  the  other  sureties,  will  discharge 
them  from  their  obligation. — State  v.  MoOonigfe, 
(Ho.)  13  S.  W.  758;  MoGonigle  v.  State,  Id.  761. 

7.  The  fact  that  the  sureties  left  the  bond  with 
the  principal  to  procure  other  sureties,  and  to  pre- 
sent it  to  the  county  court  for  approval  and  accept- 
ance, does  not  give  him  the  implied  power  to  dis- 
charge one  who  thereafter  becomes  a  party  to  the 
instrument;  nor  does  knowledge  by  the  sureties  of 
its  approval  give  rise  to  an  Inference  that  they 
authorized  the  alteration.— State  v.  HoGonlgle, 
(Mo.)  18  S.  W.  7fi8;  HcOonlgle  v.  State,  Id.  761. 

8.  The  substituted  snrety  having  signed  the 
bond  without  knowledge  of  lis  alteration,  and  un- 
der the  supposition  that  the  other  signers  were  his 
co-sureties,  the  bond  is  also  void  as  to  him,  as  he 
never  undertook  to  become  the  sole  surety.— Stata 
V.  MoGtonigle,  (Mo.)  18  a  W.  758;  MoOonigle  v. 
State,  Id.  761. 

9.  Though  the  erasure  may  have  been  at  the 
Instance  of  the  county  court,  a  stranger  to  the 
bond,  the  doctrine  that  an  alteration  of  a  written 
Instrument  by  a  stranger  will  not  affect  the  liabil- 
ity of  any  of  the  parties  can  have  no  application, 
as  the  erasure  was  made  before  the  acceptance  of 
the  bond,  and  as  the  surety  whose  name  was  erased 
consequently  never  became  liable  thereon. — Stata 
V.  McKJonigle,  ^Mo.)  13  a  W.  758;  McGtonigle  T. 
State,  Id.  761. 

10.  The  fact  that  the  sureties  on  the  bond  as 
finally  approved  knew  of  the  approval,  and  mad* 
no  objection  to  the  principal's  performing  the  du- 
ties of  his  office  for  two  years  thereafter,  does  not 
estop  them  from  setting  np  the  alterat{on,of  which 
they  had  no  knowledge,  as  a  defense  In  an  action 
on  the  bond.— State  v.  MoOonigle,  (Ma)  18  S.  W. 
758;  McOonigle  V.  State,  Id.  761. 

Bemedies  of  surety  against  principal. 

11.  Plaintiff  attached  property  of  defendant  in 
an  action  to  recover  money  paid  by  him  as  snrety. 
Defendant  testified  that  plaintiff  had  agreed  to 

five  him  indulgence  In  the  payment  of  the  amount 
ue,  but  plaintiff  denied  this,  and  It  was  shown 
that  he  had  made  repeated  efforts  to  collect  his 
claim,  and  that  defendant  made  no  attempt  to  en- 
force the  alleged  agreement.  Meld,  that  the  evi- 
dence was  sufficient  to  warrant  a  judgment  for 
plainUff.— DoU  v.  Reed,  (Ky.)  13  S.  W.  1081. 

12.  In  equity,  payment  of  a  debt  by  a  surety 
does  not  extinguish  it.  but  operates  as  an  assign- 
ment to  the  surety,  witn  all  the  creditor's  rights.— 
Benne  v.  Scbneclco,  (Mo.)  13  S.  W.  88. 

Contribution  between  sureties. 

13.  Where  a  note  signed  by  a  principal  and  sev- 
eral sureties  is  discharged  by  a  new  note  signed 
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by  the  pilnolpal  and  one  of  the  sureties,  such 
surety,  on  being  compelled  to  pay  the  second  note, 
cannot  exact  contribution  from  his  co-sareiies  on 
the  first  note,  since  he  did  not  pay  snch  first  note, 
but  merely  changed  the  form  of  the  contract— Bell 
T.  Boyd,  (Tex.)  18  S.  W.  283. 

14.  A  surety's  liabilitj  on  an  administrator's 
bond  conditioned  to  faithfully  administer  the  es- 
tate, does  not  terminate  with  bis  death ;  and  for 
subsequent  defaults  of  the  principal  the  surviving 
surety  may  enforce  contribution  bv  judgment 
against  an  heir  who  has  inherited  from  the  de- 
ceased surety  property  exceeding  in  value  the 
amount  to  be  contributed.  —  Heoht  y.  Bcraggs, 
(ApIc.)  18  S.  W.  930. 

Private  Nuisance. 

Bee  Nuisance,  1. 

FriYileged  Oommunicatlon. 

See  X4be{  and  Slander,  S. 

Probable  Cause. 

See  Malicknu  ProsecuHcm,  4. 

Probate. 

Of  wills,  see  WttU,  11-20. 

Process. 

See  Writs. 

Failure  of  sheriff  to  execute,  see  Sheriffs  and  Con- 
stdbUa,  irH. 

PROHIBITION,  WBTT  OF. 

When  lies. 

A  writ  of  prohibition  will  not  lie  to  prevent 
the  circuit  court  of  the  city  of  St.  Louis  from  en- 
tertaining proceedings  for  the  condemnation  of 
property  on  the  ground  that  it  bad  no  jurisdiction 
over  the  special  class  of  property  involved  in  the 
proceedings.— State  v.  Valliant,(Mo.)  18  8.  W.  898. 

Promissory  Notes. 

See  Negotiable  Instruments. 

Proof  of  Handwriting. 

See  Evidence,  85. 

Proof  of  Lobs. 

See  Insurance,  12-14. 


PROSTITUTION. 

Houses  of,  see  IXaorderlf/  House. 

Evidence. 

1.  Where  the  information,  in  general  terms, 
charges  defendant  with  being  a  vagrant,  to-wit,  a 
common  prostitute,  the  offense  must  be  proven  by 
evidence  of  the  particular  facts  showing  it,  and  it 
is  error  to  admit  evidence  of  defendant's  general 
repuUtion.— Arnold  v.  State,  (Tex.)  13  S.  W.  774. 

2.  Evidence  of  the  bad  character  of  the  women 
who  lived  near  defendant's  residence,  and  with 
whom  she  sometimes  associated,  is  incompetent.— 
Arnold  v.  State,  (Tex.)  18  S.  W.  774. 

Publication. 

Of  libel,  see  Libel  and  SUmder,  3. 

Public  Improvements. 

See  Municipal  Corporation},  19-81. 


PUBUO  LANDS. 

Pre-emptions — Abandonment. 

1.  If.  occupied  and  Improved  certain  land  In 
1846.  There  was  no  proof  that  he  occupied  it  with 
the  intention  of  pre-empting  it  He  abandoned  It 
within  a  year;  and  there  was  no  proof  that  he 
ever  gave  any  one  the  right  to  be  his  successor,  or 
that  any  one  entered  under  him.  Held,  thai  it 
would  be  presumed  that,  when  it  was  surrejoi  by 
another  person,  in  1858,  M.  had  abandoned  any  in- 
tention of  pre-empting  the  land  that  he  might  have 
had,  and  that  the  land  was  vacant. — King  v.  Hunt, 
(Ky.)  13  S.  W.  214. 

Swamp  lands. 

2.  Where  a  mortgage  given  by  a  purchaser  of 
swamp  lands  from  a  county  to  secure  school  money 
borrowed  from  the  county  to  pay  the  purchase 

Srice  is  foreclosed  by  the  county,  a  recital  in  a 
eed  from  the  county  for  such  land  after  the  fore- 
closure, stating  that  the  grantee  therein  had  be- 
come the  purchaser  and  paid  the  price  in  full,  with 
interest,  does  not  tend  to  show  that  the  land  was 
sold  to  him  privately,  but  is  consistent  with  a  pub- 
lic sale,  as  required  by  Rev.  St.  Ho.  18T9,  {  7115. — 
WiUiams  v.  Brownlee,  (Mo.)  18  S.  W.  1049. 

School  lands. 

3.  Under  Const  Tex.  art.  7,  {  6,  providing  that 
actual  settlers  on  county  school  lands  "shall  be 
protected  in  the  prior  right  of  purchasing  the  same 
to  the  extent  of  their  settlement,  not  to  exceed  160 
acres, "  a  purchaser  of  such  lands  from  a  county, 
on  which  an  actual  settler  is  residing,  who  has  not 
been  afforded  an  opportunity  to  buy,  takes  it  sub- 
ject to  the  privilege  of  pre-emption  by  the  settler, 
who,  on  tendering  him,  with  reasonable  prompt- 
ness, the  value  of  the  land  on  which  he  has  set- 
tled, estimated  on  the  basis  of  the  price  paid  the 
county  for  the  whole  tract,  may  demand  a  convey- 
ance of  160  acres,  or  less,  at  his  election. — Perego 
v.  White,  (Tex.)  18  S.  W.  974. 

4.  Const.  Tex.  art.  7.  i  6,  in  regard  to  school 
lands,  provides  that  "actnal  settlers  residing  on 
said  lands  shall  be  protected  in  the  prior  right  of 

Surchasing  the  same, "  etc.  Held,  that  one  who 
oes  not  reside  upon  the  land  claimed  is  not  an  "ac- 
tual settler,"  although  he  has  fenced  the  entire 
tract,  and  cultivated  several  acres  of  it.— Baker  T. 
Millman,  (Tex.)  IS  S.  W.  618. 

B.  Rev.  St.  Tex.  art  4818,  allows  compensation 
(or  improvements  to  land  to  those  who  "have  had 
adverse  possession,  in  good  faith,  of  the  premises 
In  controversy  for  at  least  one  year  before  the 
commencement  of  this  suit "  Held,  that  one  who 
has  fenced  and  cultivated  school  lands  for  more 
than  one  year,  but  has  not  actually  resided  there- 
on, is  not  entitled  to  compensation  for  improve- 
ments from  a  purchaser  of  such  lands. — Baker  v. 
UiUmau,  (Tex.)  13  S.  W.  61S. 

6.  The  right  of  pre-emption  given  to  actual 
settlers  on  county  school  lands  by  Const  Tex.  art 
7,  i  6,  which  provides  that  they  "shall  be  protected 
in  the  prior  right  of  purchasing  the  same  to  the 
extent  of  their  settlement  not  to  exceed  one  ban 
dred  and  sixty  acres, "  extends  to  future  settlers 
as  well  as  to  those  residing  on  the  land  at  the  time 
the  constitution  was  adopted,  and  is  not  affected 
by  a  sale  of  the  land  by  tne  county  to  another  be- 
fore the  settler  offered  to  buy  it— Baker  t.  Dun- 
ning, (Tex.)  18  S.  W.  617. 

Titles  derived  f^om  states. 

7.  The  acquisition  ot  public  lands  under  Oen. 
Laws  Tex.  18)0,  p.  85,  providing  for  its  classiflca- 
tton  and  sale  by  the  land  board,  and  requiring  the 
applicant  for  the  purchase  of  such  land  to  be  an 
actual  settler  in  good  faith,  and  to  have  settled  on 
the  land  with  a  view  to  purchasing  it,  is  distinct 
from  the  acquisition  of  land  by  pre-emption;  and, 
In  a  snit  by  the  purchaser  of  sucnlands  to  recover 
possession,  evidence  on  behalf  of  defendant  thai 
he  is  the  head  of  a  family,  and  that  he  located  on 
the  land  for  the  purpose  of  acquiring  a  homestead 
therein  before  plaintiff  purchased  it  is  incompe- 
tent—Luckie  V.  Wsitt  (Tex.)  18  8.  W.  1035. 

8.  Under  Oen.  Laws  Tex.  1883,  p.  85,  providing 
for  the  classification  and  sale  of  public  lands  by  the 
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land  board,  the  decision  of  the  land  hoard,  award- 
ing land  to  one  of  two  claimanta,  cannot  be  re- 
Tlewed  In  an  action  between  such  claimants,  or 
those  daimioK  under  them,  to  recover  the  land.— 
Luclde  T.  Watt,  (Tex.)  18  S.  W.  1086. 

g.  Hart.  Dig.  Tex.  art.  2144,  authorising  the 
commiaaioner  of  the  general  land-office  to  issue  a 
patent  to  an  assignee,  to  whom  the  unconditional 
cerUfloates  had  been  issued,  without  an  exhibition 
of  the  transfer,  the  issue  of  the  patent  to  the  as- 
signor does  not  deprive  the  assignee  of  the  land, 
but  Inures  to  his  benefit.— Capps  ▼.  Terry,  (Tex.) 
18  S.  W.  52. 

San  Jadnto  donation  landg. 

10.  Fascb.  Dig.  Tex.  art  4062,  provides  for  the 
granting  of  640  acres  of  land  to  all  soldiers  of  the 
republic  of  Texas  who  participated  in  the  battle  of 
San  Jacinto,  and  declares  that  the  lands  shall  "not 
be  subject  to  sale  or  alienation,  mortgage  or  exe- 
cution, "  during  the  life-time  of  the  grantee.  Held, 
that  an  instrument  executed  by  a  grantee  after  he 
received  his  certificate,  but  before  ne  obtained  his 
patent,  purporting  to  authorize  another  to  locate 
the  certificate  and  receive  the  patent,  and  to  hold 
the  land  for  99  years  free  of  rent  is  void. — Williams 
V.  Wilson,  fTex.)  13  8.  W.  69. 

11.  Where  defendants  claim  under  a  void  con- 
veyance by  the  original  donee  of  Ban  Jacinto  dona- 
tion lands  which  recites  a  consideration,  those 
claiming  under  the  donee  cannot  recover  the  lands 
without  refunding  the  purchase  money. — Williams 
V.  Wilson,  (Tex.)  18  B.  W.  69. 

12.  Where  plalntitts  in  trespass  to  try  title  for 
the  recoverv  of  San  Jacinto' donation  lands,  which 
had  been  conveyed  by  the  donee  to  defendants,  do 
not  offer  to  refund  the  purchase  money,  and  de- 
fendants plead  only  a  term  of  years,  a  general 
judgment  for  defendants  is  npt  erroneous,  as  the 
judgment  does  not  affect  plaintiffs'  right  to  the  re- 
version after  the  expiration  of  defendants'  term. — 
Williams  v.  Wilson,  (Tex.)  18  S.  W.  69. 

Surveys. 

18.  Rev.  St.  Tex.  art.  S895.  provides  that  an  ap- 
plication for  a  survey  of  public  lands  shall  be  in 
writing  signed  by  the  applicant,  shall  particularly 
describe  the  lands  applied  for,  and  shall,  together 
with  the  land  certificate,  be  filed  in  the  office  of 
the  surveyor.  Held,  that  where  a  surveyor  re- 
ceived certain  certificates,  together  with  a  blank 
X>aper  signed  by  one  whose  connection  with  the 
owner  of  the  certificates  was  not  shown,  with  di- 
rections to  locate  them  upon  the  head  of  the  Sabi- 
nal,  and  the  surveyor  himself  afterwards  filled  out 
the  application  with  the  proper  descriotion,  this 
was  a  sufficient  compliance  with  the  statute;  and, 
the  owner  of  the  certificates  having  ratified  the 
location,  the  lands  were  appropriated  according  to 
law,  and  the  surveyor  rightly  refused  to  locate 
other  certificates  thereon.— Beatty  v.  Masterson, 
(Tex.)  18  B.  W.  1014. 

14.  Under  Const.  Tex.  art.  14,  g  3,  providing 
that  all  land  certificates  shall  be  located  "only 
npon  vacant  and  unappropriated  public  domain, 
and  not  upon  any  land  titled, "  land  held  under  a 
patent  cannot  be  located  upon,  where  the  begin 
ning  is  well  known,  and  the  first  two  calls  for  dis- 
tances are  found  to  be  correct,  though  the  lines 
are  unmarked  on  a  prairie,  the  third  Is  excessive 
if  carried  to  the  point  called  for,  and  if  followed 
wUl  give  3,719  acres.  Instead  of  800,  as  called  f  or 
in  the  patent;  it  not  being  shown  that  the  other 
distances  and  lines  are  not  correct,  and  it  being 
necessary  to  disregard  ealls  for  distance  in  order 
to  make  the  survev  include  only  800  acres. — ^Had- 
dox  V.  Fenner,  (Tex.)  18  S.  W.  168. 

15.  Gen.  St.  Ky.  c.  109,  provides  that  any  per- 
son obtaining  an  order  from  the  county  court  for 
that  purpose  may  by  entry  In  the  surveyor's  book, 
appropriate  the  land  his  entry  calls  for ;  that  the 
surveyor  shall  survey  the  entries  In  the  succession 
In  point  of  time  in  which  they  are  made;  that  such 
survey  must  be  made  within  six  months  from  the 
date  of  entry,  and  a  plat  and  certiflcate  thereof 
recorded;  and  that  "every  entry,  survey,  or  patent 
made  or  issued  under  this  chapter  shall  be  void  so 
far  as  it  embraces  lands  previously  entered,  sur- 
veyed, or  patented. "    ffelo,  that  the  provision  for 


sui^reys  in  the  succession  in  point  of  time  In  which 
entries  are  made  does  not  Invalidate  a  survey 
made  before  entry,  or  give  one,  by  virtue  of  entry 
merely,  a  right  to  appropriate  land  which  appears 
by  the  records  to  have  been  surveyed  for  another 
previously.— Goosling  v.  Smith, rKy.)  18  S.  W.4S7. 
16.  As  the  statute  also  provides  that  the  regis- 
ter of  the  land-office  may  reoeive  plats  and  cernfi- 
cates  after  the  expiration  of  six  months  from  the 
date  of  the  survey,  a  valid  patent  may  be  issued 
after  that  time,  and  entries  and  surveys  made  by 
another  within  that  time  are  void. — Gooallng  y. 
Smith,  (Ky.)  18  S.  W.  487. 

Public  Poli<5y. 

Bee  Contracto,  1. 

QUIETINQ  TITLE. 

When  action  lies. 

Deed  for  land  was  given,  in  1861,  reserving  a 
vendor's  lien  until  payment  of  purchase-money 
notes.  The  grantee  soon  af terwanls  left  the  state, 
and  was  never  heard  from  again.  The  notes  were 
given  to  an  attorney  for  collection,  but  he  failed  to 
find  the  maker,  and  in  1878  returned  them  to  the 
owners'  agent,  who  afterwards  moved  away,  and 
the  notes  were  not  produced  at  trial.  Held,  that 
plaintiffs,  claiming  under  the  original  grantor,  hav- 
ing taken  possession,  were  entitled  to  a  decree 
quieting  title  in  them.— Ruff  v.  Lind,  (Tex.)  18  S. 

w.es. 

RATLBOAD  COMPANIES. 

Bee,  also,  Carrtera;  Horse  and  Street  Railroads. 
Receivers,  judgment  for  negligence,  discharge, 
see  Becelvers,  ft-9. 

Use  of  land  owned  by  company. 

1.  Rev.  St.  Tex.  art  4216,  which  forbids  rail- 
road companies  to  use  or  occupy  any  part  of  the 
right  of  way  over  which  their  respective  roads  pasa 
for  any  other  purpose  than  the  construction  and 
keeping  In  repair  of  their  roads,  and  which  Is  part 
of  an  act  conferring  on  railroad  companies  the 
power  to  take  and  hold  the  fee  in  lands,  (articles 
4211,  4212,)  and  providing  (article  4206)  that  the 
"right  of  way  "acquired  by  condemnation  "shall 
not  be  so  construed  as  to  include  the  fee, "  does  not 
apply  to  land  owned  by  a  railroad  company  in  fee, 
though  Its  road  is  built  thereon  — Calcasieu  Lum- 
ber Co.  V.  Harris,  (Tex.)  18  8.  W.  468. 

Mixed  trains. 

2.  If  the  business  of  a  railroad  does  not  war- 
rant the  running  of  separate  trains  for  freight  and 
passengers,  it  will  not  be  required  to  do  so ;  but  if 
the  business  is  sufficiently  large  and  profitable  to 
warrant  It,  and  the  safety  of  passengers  is  endan- 
gered by  having  passenger-coaches  mixed  in  the 
same  train  with  fretght-oars.  It  is  the  duty  of  the 
company  to  run  separate  trains. — Arkansas  M.  R. 
Co.  V.  Canman,  (Ark.)  18  S.  W.  280. 

8.  Mansf.  Dig.  Arlc  i  6477,  provides  that,  in  the 
formation  of  mixed  trains,  the  baggage  and  freight 
can  shall  be  placed  in  front  of  the  passenger- 
coaches.  Held  that,  where  It  was  permissible  for 
a  road  to  use  mixed  trains,  the  law  would  not  re- 
quire bell-pulls  and  air-brakes  to  be  used  on  such 
traihs,  unless  it  was  practicable  to  do  so,  and  they 
were  necessary  to  the  security  of  the  passengers. 
—Arkansas  M.  R.  Co.  v.  Canman,  (Ark.)  13  S.  W. 
280. 

Use  of  public  street. 

4.  Authority  granted  to  a  railroad  company  to 
lay  its  tracks  and  switches  in  a  public  street  does 
not  carry  the  right  to  use  such  street  as  a  place  ° 
for  making  up  trains,  nor  as  a  depot  for  cars,  nor 
for  receiving  or  discharging  freight— Owensbor- 
ough  &  N.  K.  Co.  V.  Button,  (Ky.)  IS  8.  W.  1086. 

Intersecting  railroads  — Beport  of  com- 
missioners. 
6.  The  report  of  commissioners  appointed  by 
the  circuit  court  in  a  proceeding  under  Rev.  St. 
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Ho.  1879,  S  765,  providing  that  any  railroad  com- 
pany shall  have  power  to  cross,  nnite,  etc.,  its 
railroad  with  ataj  other,  and  that  if  the  two  cor- 
porations cannot  agree  as  to  the  amount  of  com- 
pensation, or  the  points  of  connection,  the  same 
■hall  be  determined  hy  commissioners  as  in  the 
condemnation  of  lands  for  railroad  purposes,  will 
not  be  set  aside  on  appeal  becanse  it  taib  to  recite 
that  the  commissioners  went  upon  the  premises, 
and  viewed  the  points  of  crossings  and  connections, 
as,  in  the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  they  performed  their  statutory 
duty.— St  Louis  T.  Ry.  Co.  v.  St.  Louis,  L  M.  &  S. 
Ey.  Co.,  (Mo.)  18  S.  W.  710. 

0.  Nor  will  such  report  be  set  aside  on  appeal 
because  it  does  not  award  damages  to  defendant 
corporation,  when  no  evidence  on  that  point  is  pre- 
served in  the  record.— St.  Louis  T.  Ry.  Co.  T.  St. 
Louis,  L  H.  &  S.  Ry.  Co.,  (Mo.)  13  S.  W.  710. 

•  7.  A  report  allowing  plaintiff  a  latitude  of  10 
feet  in  which  to  make  the  connections,  with  an  ex- 
planation that  it  is  for  the  purpose  of  a  proper 
alignment  of  the  frogs  and  lead-bars,  is  suflBciently 
deflnite  under  the  statute. — St.  Louis  T.  Ry.  Co.  r. 
St  Louis,  I.  M.  &  S.  Ry.  Co.,  (Mo.)  18  S.  W.  710. 

8.  Where  the  general  direction  of  both  roads 
Is  north  and  south  across  a  street  running  east  and 
west,  and  plaintiff's  tracks  approach  those  of  de- 
fendant diagonally,  it  is  not  a  ground  of  objection 
to  the  report  that  it  permits  plaintiff  to  make  the 
connection  on  the  north  or  south  side  of  the  street. 
In  the  absence  of  any  showing  in  the  record  that 
defendant  is  prejudiced  thereby.— St.  Louis  T.  Ry. 
Co.  V.  St  Louis,  L  M.  &  S.  Ry.  Co.,  (Mo.)  18  S.  W. 
710. 

9.  Bat  a  provision  in  the  report  permitting 

Slalntiff  to  occupy  a  certain  incomplete  switch  of 
efendant  for  the  space  of  250  feet,  without  com- 
pensation, is  virtually  a  condemnation  of  defend- 
ant's property,  and  Is  unauthorized  by  the  order 
appointing  the  commissioners  to  determine  the 
points  and  manner  of  crossings  and  connections, 
and  to  ascertain  the  damages  therefor,  and  an  ex- 
ception to  the  report  on  that  ground  should  be 
sustained.— St  Louis  T.  Ry.  Co.  v.  St  Louis,  L  M. 
&  S.  Ry.  Co.,  (Mo.)  18  &  W.  7ia 

Muniolpal  aid. 

10.  Though  Act  Mo.  March  23,  1868,  known  as 
the  "Township  Aid  Act, "  has  by  this  court  been 
held  to  be  unconstitutional,  yet,  as  the  federal 
oonrts  uphold  the  act,  bonds  Issued  under  it  are 
proper  subjects  of  compromise,  and  a  tax  levied 
to  pay  such  compromise  bonds  issued  under  2  Rev. 
St  Mo.  1879,  p.  848,  Is  valid.— State  v.  Hannibal  A 
St  J.  B.  Co.,  (Mo.  )  18  S.  W.  505. 

U.  Under  Act  Ey.  March  17, 1870,  declaring  that 
if  more  than  one  qi^estion  of  taxation  is  voted  on  at 
any  one  election  saoh  tax  shall  be  void,  an  election 
upon  county  subscriptions  to  the  capital  stock  of 
two  different  railroad  companies,  at  the  same  time, 
is  void.— Christian  County  Court  ▼.  Smith,  (Ky.) 
X8  S.  W.  278. 

12.  An  election  on  tbe  subscription  by  a  coun- 
ty to  the  stock  of  two  railroad  companies,  held  in 
Tiolation  of  Act  Ey.  March  17,  1870,  declaring 
that  if  more  than  one  qaestionof  taxation  is  voted 
on  at  any  one  time  sucn  tax  shall  be  void,  is  not 
validated  as  to  one  of  the  subscriptions  by  the 
fact  that  it  is  void  as  to  the  other. — (^Jhristian 
County  Court  v.  Smith,  (Ky.)  18  S.  W.  276. 

Ck>nBolidation. 

18.  Plaintiff  and  other  creditors  of  an  insolvent 
railroad  company  authorized  their  agents  to  pur- 
chase the  road,  and  afterwards  to  transfer  it  to  a 
new  corporation,  to  complete  the  road,  and  operate 
It  for  the  purpose  of  securing  their  debts.  Sub- 
sequenUy  this  corporation  was  consolidated  with 
another,  and  plaintiff  sued  to  recover  the  value  of 
Its  interest  in  the  property,  as  having  been  con- 
verted without  its  consent.  Seld,  that  plaintiff 
was  only  entitled  to  recover  its  proportionate  share 
of  the  stock  of  the  corporation  to  which  the  road, 
with  plaintiff's  consent,  was  transferred  after  its 
purchase.— Deposit  Bank  v.  Barrett,  (Ky.)  18  S. 
W.  837. 


Taxation. 

14.  A  bridge  built  by  a  corporation  organized 
for  that  purpose  is  not  the  property  of  a  railway 
company,  and  assessable  for  taxes  as  such  by  tfaie 
state  board  of  railway  commissioners,  nnder 
Mansf.  Dig.  Ark.  |  6647,  though  the  stockholders 
of  both  companies  are  the  same,  and  all  of  the 
bridge  company  stock  is  pledged  to  the  railway 
company,  wnich  by  contract  has  the  permanent  nae 
of  the  bridge.  Distinguishing  State  v.  Depot  Ca, 
43  N.  W.  840.— St.  Louis  &  S.  F.  Ry.  Co.  v.  WiU- 
iams,  (Ark.)  18  S.  W.  796. 

15.  Acts  Mo.  1847,  p.  157,  gives  to  defendant 
company  all  the  privileges  and  immunities  which 
were  granted  to  the  Louisiana  &  Columbia  Rail- 
road Company  by  Acts  1886-37,  p.  252.  which  pro- 
vide, inter  alio,  that  "the  stock  of  atii  company 
shall  be  exempt  from  all  state  and  county  taxes.  ^ 
Act  Sept  20, 1852,  granting  lands  to  defendant  and 
accepted  bv  it,  provides  that  it  shall  "pay  into  the 
treasury  of  the  state  a  sum  of  money  equal  to  the 
amount  of  state  tax  on  other  real  and  personal 
property  of  like  value  for  that  year,  upon  the  act- 
ual value  of  the  road-bed  •  •  *  and  other  prop- 
erty of  said  company, "  eto.  Seld,  that  this  act  in 
no  way  affects  defendant's  charter  exemption  from 
taxation  for  county  purposes.— State  v.  Hannibal 
&  St  J.  R.  Co.,  (Mo.)  13  S.  W.  605. 

16.  A  local  tax  levied  only  on  property  within 
the  limits  of  a  particular  township  to  pay  townshi; 
funding  bonds  is  not  a  "county  tax, "  within  the 
meaning  of  defendant's  charter,  (Acts  Mo.  1847, 
p.  167,)  which  exempts  it  "from  state  and  oouniy 
taxes. "—State  t.  Hannibal  &  St  J.  R.  Co.,  (Mat 
18  8.  W.  605. 

17.  A  tax  levied  to  pay  the  bonds  of  the  county, 
given  by  it  for  stock  in  a  railroad  company,  is  a 
county  tax ;  and  this,  though  the  bonds  can  only 
be  paid  ont  of  the  tai  leviea  for  that  special  our- 
pose.— State  v.  Hannibal  &  St  J.  R.  Co.,  (Mo.)  18 
8.  W.  505. 

18.  Under  Rev.  St  Mo.  1870,  {{  6871,  6878,  whldl 
make  it  the  duty  of  the  state  board  of  equalization, 
after  assessing  a  railroad  in  its  entire  length,  to 
apportion  the  aggregate  value  to  each  county  ao- 
oording  to  the  ratio  which  the  number  of  miles  in 
each  county  l>ears  to  the  whole  number  of  miles  in 
the  state,  an  assessment  of  a  railroad  by  a  county 
court  for  state,  county,  township,  and  school  taxes 
need  not  describe  the  property  other  than  as  so 
many  miles  of  road  of  a  given  value;  and  a  peti- 
tion. In  a  salt  to  recover  these  delinquent  taxes, 
which  sets  forth  the  number  of  miles  of  road 
owned  by  defendant  in  a  designated  county,  is  suf- 
ficient, as  it  need  not  be  more  specific  than  the  as- 
sessment, though  the  form  for  a  petition  prescribed 
by  section  6S89  contemplates  a  description  of  the 
road.- State  v.  Hannibal  &  St.  J.  K.  Co.,  (Mo.)  13 
8.  W.  505. 

19.  Neither  need  the  petition  state  the  number 
of  miles  of  road  owned  by  defendant  in  a  desig- 
nated township,  where  it  states  the  amount  of  the 
railroad  tax  levied  against  defendant  In  that  town- 
ship; nor,  so  far  as  the  validity  of  the  township 
tax  is  concerned,  is  it  a  matter  of  any  importance 
whether  or  not  the  county  had  adopted  township 
organization.— State  v.  Hannibal  &  St.  J.  R.  Co., 
(Mo.)  13  8.  W.  505. 

20.  An  order  of  the  county  court  levying  town- 
ship taxes  for  prior  years,  wUoh  recites  that  spe- 
cial taxes  to  pay  Uie  bonds  of  a  designated  town- 
ship had  been  omitted  for  those  years,  and  which 
then  orders  the  <derk  of  the  county  court  to  extend 
the  taxes  on  defendant's  property  in  said  township 
at  a  certain  rate,  "said  rate  being  the  same  as  ex- 
tended upon  other  property  in  said  township  for 
said  years, "  is  a  sufficient  levy  of  the  tax,  as  well 
as  prlina  facie  evidence  both  that  the  taxes  for 
the  designated  years  had  been  omitted,  and  that 
the  rate  for  those  years  was  tlie  same  as  that  lev- 
ied on  defendant's  property. — State  v.  Hannibal  Se 
St  J.  R.  Co.,  (Mo.)  13  S.  W.  605. 

21.  Where  the  county  court  opens  a  regular 
term,  and  adjourns  from  day  to  day,  or  for  a  num- 
ber of  days,  the  adjournments  are  a  part  of  the 
regular  term,  within  the  meaning  of  Rev.  St  Mo. 
1879,  i  6879,  whioh  provides  that  taxes  against 
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railroad  propArty  are  to  be  levied  "at  a  regular 
'term  of  said  covrt,  if  in  session  at  the  time. " — 
State  r.  Hannibal  ft  St.  J.  B.  Co.,  (Ma)  13  &  W. 
SOS. 

23.  Act  Mo.  1871,  pp.  66-69.  creating  a  state 
txiard  of  equalization  to  adjust  and  equalize  the 
valuation  of  railroad  property,  and  authorizing 
them,  on  "the  evidence  produced  before  them, " 
to  increase  or  reduce  the  aggregate  valuation  of 
smv  railroad  property  as  "tney  may  deem  just 
and  right,"  does  not  require  them  to  base  their 
valuation  on  any  other  evidence  than  the  report  of 
the  company's  officer;  nor  does  it  require  them  to 
preserve  the  evidence  in  the  record  of  their  pro- 
«eeding8.— State  v.  Hannibal  &  St.  J.  B.  Co., 
<Mo.)  13  8.  W.  40& 

23.  Section  8  of  this  act,  providing  for  taxation 
for  past  years,  on  the  valuauon  to  be  adjusted  and 
^aaUzed  by  snch  board,  of  property  which  ■*  snail 
have  been  subjected  to  taxation  "  prior  to  the  pas- 
sage of  the  act,  bat  shall  not  have  been  assessed, 
refers  only  to  such  properbr  as  before  the  passage 
«t  the  act  was  subject  and  liable  to  tazatlon,  but 
has  escaped  it  through  inattention  of  the  owner  or 
inadvertence  of  the  county  officers.— State  v.  Han- 
nibal &  8U  J.  R.  Co.,  (Mo.)  18  S.  W.  406. 

21.  The  fact  that  the  board  fixes  the  same  valu- 
ation for  past  years  as  for  the  year  in  which  tbe 
assessment  is  made  does  not  raise  such  a  suspicion 
that  it  has  acted  arbitrarily  and  without  evidence 
as  will  overcome  the  legal  prasumption  that  it  has 
honestly  discharged  its  duties.— State  v.  Hannibal 
A  St.  J.  K.  Co.,  (Mo.)  18  S.  W.  4UH 

26.  Act  Mo.  1868,  p.  161,  repealing  former  acts 
relating  to  taxes  for  maintenance  of  publio  roads, 
provides  in  section  7  that  county  courts  may  bor- 
row money  on  the  credit  of  the  county  for  the 
purpose  of  opening  and  repairing  publio  roads,  and 
levy  a  tax  to  meet  the  interest  thereon.  Section 
37  provides  that,  for  the  purpose  of  opening,  re- 
pairing, and  improving  roaids,  and  in  order  to  raise 
the  necessary  nrnds,  the  county  courts  shall  levy 
a  special  tax,  which  shall  be  known  as  the  "road 
tax, "  said  levy  to  be  made  as  the  county  revenue 
is  levied;  and  that  all  property  subject  to  pay  a 
county  tax  shall  be  made  suojeot  to  pay  a  road  tax. 
Subsequent  acts  classify  all  taxes  into  state,  coun- 
tv,  township,  school,  and  mnnicipal  taxes.  Held, 
that  the  road  tax  is  a  county  tax,  within  the  mean- 
ing of  the  special  charter  of  defendant  company, 
<Act  Mo.  1847,  p.  157,  g  4,)  exempting  said  com- 
pany from  payment  of  county  taxes. — State  v.  Han- 
nibal &  St.  J.  B.  Co.,  (Mo.)  13  S.  W.  406. 

Mortgages. 

26.  Where  a  morteage  given  by  a  railroad  com- 
pany in  pursuance  of  a  resolution  of  the  directors, 
to  render  effectual  what  was  attempted  to  be  done 
by  a  former  one,  whose  validity  is  doubted,  con- 
tains no  reference  to  the  former  mortgage,  and  nei- 
ther the  resolution  nor  the  second  mortgage  ex- 
presses an  intention  that  the  latter  shall  oover  the 
same  property  as  the  first,  the  description  in  the 
second  cannot  be  aided  by  that  in  the  first. — Mcll- 
henny  v.  Blnz,  (Tex.)  13  S.  W.  655. 

87.  A  railroEkd  company  alleged  its  insolvency, 
and  prayed  for  a  sale  of  its  property,  and  dl's- 
tribation  of  the  proceeds  among  its  creditors. 
A  receiver  was  appointed.  A  mortgage  creditor 
filed  a  cross-bill  asking  foreclosure  of  two  mort- 
gages, on  both  of  which  default  in  the  interest  bad 
been  mad&  but  the  debt  secured  by  the  second 
only  was  due.  Held,  that  both  mortgages  were 
properly  foreclosed,  tnough  by  its  terms  the  first 
was  not  subject  to  foreclosure  until  default  in  pay- 
ment of  the  principal  at  maturity. — Mcllhenny  v. 
Blnz,  (Tex.)  13  8.  W.  866. 

28.  Bven  if  it  had  been  error  to  foreclose  the 
first  mortgage,  the  railroad  company  was  not  in- 
jured thereby,  where  it  was  hopelessly  insolvent. 
—Mcllhenny  v.  Binz,  (Tex.)  18  8.  W.  655. 

Insolvenoy  and  receivers. 

39.  It  was  not  error  to  direct  that  the  property 
of  an  insolvent  company,  when  offered  for  sale  to 
the  highest  bidder,  should  not  be  sold  for  less  than 
a  certain  sum.— Mcllhenny  v.  Blnz,  (Tex.)  13  8.  W. 
«55. 


Insolyenoy  and  receivers— Priorities  be- 
tween creditors. 

80.  Debts  incurred  by  a  railroad  company  for 
construction  of  new  road  within  six  months  beforo 
the  company's  insolvency  and  the  appointment  of 
a  receiver,  are  entitled  to  priority  in  payment  out 
of  the  net  earnings  of  the  road  while  in  the  liands 
of  the  receiver,  over  mortgages  exeoated  when  the 
road  was  unfinished,  and  which  show  that  it  was 
contemplated  that  the  road  should  be  completed, 
and  which  attach  to  new  road  aa  fast  as  finished. 
— Mcllhenny  v.  Binz,  (Tex.)  18  S.  W.  Q6S. 

81.  Where  net  earnings  have  been  applied  to 
the  payment  oi  interest  on  the  bonded  debt  of 
the  company,  and  to  improvements  on  the  proper, 
ty  snbjeot  to  the  mortgages,  whereby  ito  value  is 
enhanced  to  the  amount  expended  on  it,  the  debts 
incurred  for  construction  before  the  appointment 
of  the  receiver  are  entitled  to  be  paid  from  the 
corpus  of  the  property  in  preference  to  the  mort- 
gage debts,  though  the  mortgage  creditors  were 
not  parties  to  the  suit  at  the  time  of  the  applica- 
tion of  the  net  earnings  to  the  purposes  mentioned. 
—Mcllhenny  V.  Binz,  (Tex.)  13  8.  W.  665. 

82.  The  mere  lapse  of  more  than  six  months  ba- 
tween  the  time  within  whioh  claims  for  operating 
and  construction  expenses  accrued,  and  the  ap- 
pointment of  a  receiver,  does  not  deprive  them  of 
priority  over  the  mortgages  where  they  arose  with. 
In  twelve  months  before,  and  were,  by  Sayles, 
Ann.  St.  Tex.  art.  3179a,  given  a  lien  for  ihat  time, 
though  the  court  fixed  six  monttis  before  the  ap- 
pointment of  the  receiver  as  the  limit  for  sudi 
claims,  which  it  ordered  paid,  and  though  the  stat- 
utory lien  was  inferior  to  that  of  the  mortgages.— 
Mcllhenny  v.  Binz,  (Tex.)  13  S.  W.  655. 

83.  Notes  given  for  money  borrowed  to  pay  in- 
terest on  the  railroad  bonds,  each  of  whioh  stipu- 
lates that  a  certain  amount  of  the  gross  earnings  of 
the  road  from  date  "Is  pledged  in  liquidation  of 
this  note, "  are  not  thereby  given  priority  over  the 
bonded  debt,  as  the  stipulation  is  ineffectuaL — Mc- 
llhenny V.  Binz,  (Tex.)  13  8.  W.  655. 

34.  Claims  by  boarding-house  keepers  for  board 
furnished  to  railroad  laborers  and  operatives,  and 
by  grocers  for  supplies  furnished  to  the  boarding- 
house  keepers,  under  an  arrangement  whereby  the 
company  retained  from  the  wages  of  the  laborers 
the  amounts  due  for  their  board,  and  credited  the 
boarding-house  Iceepers  and  grocers  therewith,  are 
properly  treated  as  claims  for  wages  assigned  to 
the  holders,  and  allowed  priority  as  such. — Mcll- 
henny V.  Binz,  (Tex.)  13  8.  W.  655. 

35.  The  taking  from  the  railroad  company  of 
notes  indorsed  by  a'stockbolder  for  claims  is  not  a 
waiver  of  any  lien  which  such  claims  may  have,  in 
the  absence  of  any  intention  to  waive  it, — Mcll- 
henny V.  Binz,  (Tex.)  13  3.  W.  655. 

86.  Two  claims  for  coal  fumlslied  to  the  railroad 
company  for  the  purpose  of  operating  the  road,  one 
of  which  arose  a  litue  more,  and  the  other  a  little 
less,  than  six  months  before  the  appointment  of 
the  receiver,  are  both  entitled  to  priority  over  the 
mortgages.— Mcllhenny  v.  Binz,  (Tex.)  18  S.  W.  665. 

Negligence. 

87.  Under  Code  Tenn.  |  1107,  whioh  declares 
that  in  every  case  of  non-observance  by  a  railroad 
company  of  certain  precautions  to  prevent  acci- 
dents the  company  shall  be  liable  for  the  damages 
caused  thereby,  the  fact  that  the  injured  person 
was  guilty  of  contributory  negligence,  though  ad- 
missible in  mitigation  of  damages,  is  no  bar  to  tli« 
action.— Chesapeake,  O.  &  8.  W.  R.  Co.  v.  Foster, 
iTenn.)  18  8.  W.  694. 

88.  When  city  ordinances  prescribe  certain  pre- 
cautions to  be  observed  by  railway  companies  at 
publio  crossings,  they  do  not  relieve  the  compa- 
nies from  the  observance  of  ordinary  care  in  rar- 
ticulars  not  mentioned  in  the  ordinances.  — nil- 
kins  V.  8t  Louis,  I.  M.  &  8.  Ry.  Co.,  (Mo.)  18  S. 
W.  898. 

39.  The  use  of  the  expression,  "suoh  oare  aa  an 
ordinary  man,"  or  "an  ordinary  business  man,** 
would  use,  in  an  instruction  defining  the  degree  of 
dillgODce  and  care  required  of  a  railroad  company 
to  avoid  liability  on  a  charge  of  negligence,  and  m 
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determining  the  question  of  oontrtbntory  negll- 

gence,  is  Improper.— Houston  &  T.  C.  Ry.  Co.  T. 
mith,  (Tex.)  13  S.  W.  »73. 

40.  In  an  action  for  injuriea  sustained  bj  col- 
lision with  defendant's  cars,  the  petition  aUesred 
that,  -while  plaintiff  was  driving  along  the  street, 
defendant's  cars  came  around  a  curve  in  front  of 
him,  and  that  defendant's  serrants,  seeing  his  dan- 
gerous position,  "refused  to  slow  up  or  stop  the 
engine,  out  went  right  on  puffing  and  blowing  its 
smoke  and  steam,  and  so  frightened  plaintiff's 
horse,"  etu.  Held,  that  the  allegation  of  negli- 
gence related  to  and  included  the  emission  of 
smoke  and  steam.— Oult,  C.  &  S,  F.  By.  Cia  T. 
Hodges,  (Tex.)  18  S.  W.  64. 

41,  A  requested  instruction  that  the  company 
had  the  right  to  use  the  track ;  that  an  engineer 
was  not  required  to  stop  his  engine  merely  be- 
cause he  saw  a  person  driving  up  the  street  par- 
allel with  the  track;  and  that  if  the  managers  of 
the  train  kept  a  proper  lookout,  and  saw  plain- 
tiff driving  up  the  street  parallel  to  the  track, 
and  his  horse  appeared  to  be  gentle,  and  there  was 
nothing  to  indicate  that  it  would  get  frightened, 
and  collide  with  the  cars,  and  the  engineer  man- 
aged the  train  with  such  care  and  prudence  as  a 
reasonably  prudent  man  would  have  observed  un- 
der the  ctroumstanoes,  plaintiff  cannot  recover, — 
while  not  unexceptionable,  correctly  suggests  the 
required  degree  of  care.- Qulf,  C.  &  id.  F.  Ry.  Ca 
V.  Hodges,  (Tex.)  18  S.  W.  64. 

48.  In  an  action  against  a  railroad  company  for 
personal  injuries,  an  instruction  that  defendant 
was  required  "to  use  such  care  and  prudence  as 
the  most  slrillful  and  careful  and  prudent  engi- 
neers would  use  under  similar  circumstances, "  and 
that,  in  the  absence  thereof,  the  company  would 
be  guilty  of  negligence,  and  liable  for  a  resulting 
injury,  tends  to  induce  the  belief  that  a  greater 
degree  of  care  is  required  than  the  law  exacts.— 
Qulf,  C.  &  S.  F.  Ry.  Co.  v.  Hodges,  (Tex.)  18  S. 
W.  84. 

48.  A  boy  11  years  old,  who  climbs  upon  freight- 
oars  standing  on  a  side  track  at  a  railroad  depot, 
is  a  trespasser;  and  Uie  company,  not  knowing  of 
his  presence,  is  not  liable  for  injuries  sustained  by 
Um  in  being  thrown  from  the  car  by  the  concus- 
sion caused ^y  attaching  a  train  thereto.— Louis- 
Tllle  &  N.  K  Co.  V.  Hurt,  (Ky.)  18  8.  W.  275. 

Aooidents  to  traina. 

44.  In  an  action  against  a  railroad  company  for 
personal  injuries  caused  by  the  derailment  of  a 
cor,  it  is  error  to  instruct  that,  "If  the  jury  find 
trom  the  evidence  that  there  was  a  spread  or  bent 
nil  at  the  time  and  place  of  derailment,  the  jury 
may  infer  negligence  from  that  fact,  and  the  bur- 
den of  disproving  it  is  on  the  defendant, "  as  it  as- 
sumes that  any  spread  or  bend  in  a  rail  is  negli- 
gence, without  regard  to  its  sutBciency  to  cause 
the  derailment,  or  in  some  manner  Impair  the  saf  e- 
ts',  of  the  train. — Arkansas  U.  B.  Co.  v.  Canman, 
(Ark.)  13  8.  W.  880. 

Aooidents  at  oroBsing^. 

45.  Deceased,  going  along  a  street  crossing  sev- 
eral railroad  tracks,  passed  in  front  of  one  train, 
and  stopped  on  the  next  track,  watching  a  train  on 
the  track  beyond,  but  did  not  look  towuds  the  en- 
gine which  struck  him.  He  was  seen  by  several 
witnesses,  who  estimated  his  distance  from  the 
engine  at  from  25  to  150  feet  The  engineer, 
flreman,  and  road-master  were  on  the  engine, 
and  said  it  was  baclcing  6  or  6  miles  an  hour; 
that  they  were  looking  in  the  direction  they  were 
moving,  but  did  not  see  deceased,  and  thought 
he  must  have  got  on  the  track  within  25  or  80  feet, 
when  the  view  would  have  been  obstructed  by  the 
tender  and  back-board.  A  postal  clerk  on  one  of 
the  trains  said  deceased  was  100  to  150  feet  away, 
with  nothing  to  prevent  his  being  seen,  and  that  he 
did  not  see  the  engineer  or  fireman  until  after  the 
collision,  and  then  only  saw  the  engineer  sitting 
on  his  seat  as  the  engine  passed,  which  was  going 
10  miles  an  hour.  The  crossing  was  usually  much 
used  at  this  hour.  Held  sufflcfent  to  sustain  a  ver- 
dict for  plaintiff  notwithstanding  his  contributory 
negligence.— Hils  v.  Missouri  Pao.  Ry.  Co.,  (Mo.) 


46.  In  an  action  for  injnry  at  a  railroad  cross- 
ing, it  was,  not  error  to  instruct  the  jury  that  if 
they  believed  that  the  night  was  danc,  and  tbat 
the  engine  was  running  85  miles  on  hour  through 
a  thicldy-settled  portion  of  the  counti7,  without 
the  head-light  being  lighted,  in  consequence  of 
which  the  collision  occasioning  the  iniuiy  oc- 
curred, they  should  find  for  plaintiff. — Becke  v. 
Missouri  Fac  Ry.  Co.,  (Mo.)  13  a  W.  1063. 

47.  In  an  action  for  injuries  sustained  at  a  croa*- 
ing,  an  instruction  in  such  case  that  it  was  de- 
fendant's duty  to  use  such  care  and  skill  in  hand- 
ling its  engine  as  the  "most"  prudent  are  aocns- 
tomcd  to  exercise  In  like  business  is  erroneoas, 
since  all  that  is  required  is  the  exercise  of  such 
prudence  as  is  shown  by  the  "mass"  of  prudent 
persons  in  like  business. — Houston  A>  T.  C.  Ry.  Co. 
V.  Brin,  (Tex.)  18  8.  W.  886. 

48.  A  charge  that,  in  passing  on  the  question  of 
negllgenoe  of  defendant's  servants  in  charge  of 
the  train,  the  jury  might  consider  the  place  at 
which  the  injnry  occurred,  its  surroundings,  the 
rate  of  speed  at  which  the  train  was  being  run, 
and  whether  or  not  the  required  signals  were 
given.  Is  erroneous,  as  giving  too  much  emphasis 
to  the  circumstenoes  referred  to. — Galveston,  H. 
&  S.  A.  Ky.  Co.  V.  Kutac.  (Tex.)  18  S.  W.  827. 

48.  Buoh  charge  is  also  objectionable  as  recog- 
nizing the  fact  that  no  signals  were  given,  where 
all  01^  the  witnesses  who  saw  the  coUision,  except 
two,  testify  that  the  signals  were  given,  and  those 
two  merely  state  that  they  did  not  hear  them.— 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kutac,  (Tex.)  18 
a  W.  827.  ~~,  V         , 

60.  In  an  action  under  Kev.  St.  Tex.  art.  3899, 
subd.  1,  authorizing  an  action  for  death  caused  by 
the  negligence  of  the  proprietor  of  a  railroad,  or 
by  the  gross  negligence  of  his  servants,  charges 
authorizing  a  recovery'on  the  ground  of  ordinary 
negligence  of  defendant's  servants,  and  a  refusal 
to  charge  that  gross  negligence  must  be  shown, 
are  erroneous.  Following  Railway  Co.  v.  Hanks. 
11  S.  W.  877.— Galveston,  H.  &  8.  A.  Ry.  Ca  v. 
Eutoc,  (Tex.)  18  a  W.  837. 

51.  An  Instruction  that  defendant  Is  entitled 
to  recover  If  it  is  not  established  by  a  preponder- 
ance of  evidence  that  the  flagman  gave  plaintiff 
permission  to  cross,  is  erroneous,  in  that  it  takes 
the  question  of  negligence  away  from  the  jury. — 
International  &  G.  B.  R.  Co.  v.  Dyer,  (Tex.)  13  a 

vf.arr. 

63.  Where  the  evidence  conflicts  as  to  the  con- 
dition of  a  mule  which  plaintiff  was  driving  at  the 
time  of  an  accident  at  a  railroad  crossing,  and 
there  is  no  evidence  that  he  failed  or  refused  to 
draw  the  load  across  the  track,  or  tbat  his  condi- 
tion contributed  to  the  accident,  it  is  proper  to 
refuse  to  instruct  that  if  the  mule  was  crippled 
and  unfit  for  hauling  the  load  placed  behind  him, 
and  such  inabill^  contributed  proximately  to  the 
accident,  it  will  be  Imputed  to  plaintiff.— Interna- 
tional A;  O.  M.  R.  Co.  V.  Dyer,  (Tex.)  18  8.  W.  877. 

53.  A  charge  that  plaintiffs  cannot  recover  if 
deceased's  huslmnd,  with  whom  she  was  riding, 
could,  by  the  use  of  ordinary  care,  have  prevented 
the  collision,  and  if  his  failure  to  use  such  care 
contributed  proximately  to  the  death  of  deceased, 
is  properly  refused.— Galveston,  H.  &  a  A.  Ry. 
Co.  V.  Kutac,  (Tex.)  13  8.  W.  327. 

Signals. 

54.  Rev.  8t.  Tex.  art.  4232,  as  amended  by  Act 
March 31, 1883,  provides  that  "the  whistle  shaU  be 
blown  or  the  bell  rung  at  the  distance  of  at  least  Si> 
rods  from  the  place  where  the  railroad  shall  cross 
any  public  roaid  or  street,  and  such  bell  shall  be 
kept  ringing  until  it  shall  have  crossed  such  public 
road  or  stopped. "  The  court  charged  that  it  was 
the  duty  of  the  r^lroad  company  to  "keep  ringing 
or  bio  wine  "until  the  street  was  crossed.  Helii, 
that  the  charge  was  not  prejudicial  to  defendant. 
—Gulf,  C.  &  8.  F.  Ry.  Ca  ▼.  Anderson,  (Tex.)  13 
a  W.  196. 

%.  Though,  as  matter  of  law,  where  witnesses 
are  of  equal  credit,  positive  evidence  that  the  bell 
on  defendant's  engine  was  ringing  as  it  approached 
the  crossing  is  entitled  to  more  weight  than  that 
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of  witneases  who  My  they  did  not  hear  It,  yet  the 
position  and  situation  of  the  witnesses,  the  atten- 
tion they  were  ^ring,  and  their  credibility,  are 
questions  for  the  jury,  and  hence  it  is  proper  to 
aabmit  to  them  the  ultimate  fact  as  to  wnetoer  or 
not  the  bell  was  ringing:. — Murray  r.  Missouri  Pac. 
By.  Ca,  (Mo.)  18  8.  W.  817. 

56.  In  an  action  against  a  railroad  company  for 
personal  injuries  sustained  at  a  place  where  two 
railroads  crossed  each  other,  an  instruotion  that 
it  was  the  duty  of  defendant  to  ring  the  bell  and 
blow  the  whistle  of  its  engine,  on  starting  at  such 
crossing.  Is  error,  since  Rev.  St.  Tex.  art.  4283,  re- 
lating to  railroad  crossings,  does  not  require  snob 
signals.— Houston  &  X.  C.  Ry.  Co.  t.  Brio,  (Tex.) 
18  B.  W.  888. 

Watobmen. 

57.  Where  there  Is  evidence  that  the  bell  on  de- 
fendant's engine  was  not  rung,  ^d  that  a  brake- 
man  was  not  stationed  on  the  rear  car,  as  required 
by  an  ordinance,  an  instruction  that,  if  defend- 
ant's failure  to  keep  a  watchman  at  the  crossing 
"directly  contributed"  to  the  accident,  plaintiff 
could  recover,  provided  he  exercised  care  in  at- 
tempting to  dnve  across.  Is  not  open  to  the  criti- 
cism that  it  anthorizes  a  recovery  if  the  negligence 
of  defendant  "contributed"  with  that  of  the  plain- 
tilt  in  producing  the  iojuir.  It  simply  means  that 
plaintiff  can  recover  If  defendant's  failure  to  keep 
a  watchman  "directly  contributed"  to  the  injury 
with  its  other  negligence. — Murray  v.  Missouri 
Pac.  Ry.  Co.,  (Mo.)  18  S.  W.  817. 

68.  When  a  city  ordinance  requires  the  pres- 
ence at  a  railway  crossing  of  s  watchman,  "who 
shall  display  at  the  cars,  in  the  day-time,  a  red 
flag, "  it  is  not  sufficient  if  a  watchman  is  present 
with  a  flag  at  the  crossing ;  but  he  must  also  warn 
passers  of  the  danger  from  approaching  trains. — 
WUkins  V.  St.  Louis,  I.  M.  6i  S.  Ry.  Co.,  (Mo.)  18 
8.  W.  S93. 

S0.  Failure  of  defendant  to  have  a  flagman  sta- 
tioned at  a  public  crossing  in  a  city,  as  requir^  by 
ita  ordinance,  is  negligence  per  •«.— Murray  v. 
Missouri  Fao.  Ry.  Ca,  (Mo.)  18  8.  W.  817. 

Contributory  negligenoe. 

60.  When  a  person  is  attempting  to  pass  at  a 

gubllo  crossing  between  two  cars,  knowledge  on 
is  part  that  one  of  the  cars  Is  being  moved  by  an 
engine  does  not  render  him  guilty  of  negligence, 
nnlcas  he  also  knew  that  the  effect  of  the  motion 
was  to  shove  the  cars  together. — Wilkins  v.  St. 
Louis,  I.  M.  &  8.  Ry.  Co.,  (Mo.)  18  8.  W.  898. 

61.  In  an  action  for  injuries  received  at  a  rail- 
road crossing,  it  Is  a  question  for  the  jury  whether 
plaintiff's  failure  to  look  for  approaching  trains 
was  negligence.— Gulf,  C.  &  S,  F.  Ry.  Co.  t.  An- 
derson, (Tex.)  18  8.  W.  196. 

63.  It  is  not  error  to  refuse  to  Instruct  that  a  re- 
covery will  be  precluded  by  a  failure  to  look  and 
listen  before  attempting  to  cross  a  railroad  track 
on  a  mucb-used  thoroughfare  In  a  populous  city. 
Following  Railway  Co.  v.  Anderson,  18  S.  W.  196. 
—International  &  Q.N.B,Co.r.  Dyer,  (Tex.)  18 
aw.  877. 

68.  Where  the  evidence  conflicts  as  to  whether 
or  not  the  flagman  signaled  plaintiff  to  cross  the 
track,  and  the  court  has  defined  "contributory 
negligence"  to  the  jurf,  and  instructed  that  plain- 
tiS  oonld  not  recover  if  his  negligence  oontribnted 
to  the  injury.  It  is  not  necessary  to  Instruct  that  if 
the  flagman  warned  plaintiff  not  to  cross,  or  told 
him  that  he  did  so  at  his  peril,  plaintiff  could  not 
recover  if  his  crossing  contributed  to  the  injury.— 
International  &  Q.  N.  R.  Co.  v.  Dyer,  (Tex.)  18  S. 
W.  877. 

6i.  An  Instruction  that  plaintiff  would  be  guilty 
of  negligence  if  he  failed  to  use  such  care  and 
prudence  in  crossing  the  track  as  would  be  exer- 
daed  under  like  circumstances  by  oersons  of  or- 
dinary care  and  prudence,  and  that  if  plaintiff  con- 
tributed to  the  injury  by  his  own  negligence  he 
oonld  not  recover.  Is  sufBcient  on  the  question  oi 
plaintiff's  negligence. — International  &  Q.  N.  R. 
Co.  V.  Dyer,  O^ex.)  18  &  W.  877. 

65.  In  an  action  against  a  railroad  company  for 
personal  injuries  received  by  one  in  a  collision 


with  defendant's  train  while  attempting  to  drive 
over  a  public  crossing  In  a  city,  an  Instruction  that 
the  burden  of  proving  contributory  negligence  a* 
alleged  in  the  answer  is  on  defendant  aoe»  not  de- 
prive it  of  the  benefit  of  plaintlfTs  evidence  show- 
ing contributory  negli^nce,  as  the  Instructiott 
does  not  require  defendant  to  prove  that  fact  by 
Its  own  witnesses.— Murray  v.lilissouri  Fac.  Ry. 
Co.,  (Mo.)  18  8.  W.  817. 

Varianoe. 

66.  Where  the  gist  of  the  complaint  Is  that  the 
injury  was  caused  by  the  negligence  of  defendant 
in  propelling  unguarded  oars  against  other  de- 
tached cars,  forcing  them  over  the  crossing.  It  la 
Immaterial  that  the  Injury  was  not  caused  by  a 
"flying  switch,  "as  alleged,  especially  where  the 
description  following  such  allegation  shows  that  a 
"flying  switch"  was  not  meant. — International  A 
O.  N.  R.  Co.  V.  Dyer,  fTex.)  18  B.  W.  877. 

67.  Though  the  petition  alleges  that  the  accident 
occurred  on  a  street  crossing,  proof  that  It  occurred 
on  a  trestle,  some  distance  from  the  crossing,  will 
not  defeat  plaintiff's  recovery,  where  the  answer 
alteges  that  It  occurred  at  the  latter  place. — Oulf, 
C.  &  S.  F.  Ry.  Co.  V.  Anderson,  (Tex. )  IS  8.  W.  196. 

Evldenoe. 

68.  Though  the  petition,  In  an  action  for  injuries 
received  at  a  rallroiBd  crossing,  does  not  allege  that 
plaintiff's  view  was  obstructed  by  smoke  and 
steam,  evidence  that  it  was  so  obstructed  is  admis- 
sible in  response  to  a  plea  of  contributory  negli- 
gence.—Qulf,  C.  &  8.  F.  Ry.  Co.  ▼.  Anderson, 
(Tex.)  13  a  W.  196. 

69.  In  an  aoUon  for  the  killing  of  plaintifb' 
mother  by  a  collision  between  defendant's  train 
and  a  wagon  in  which  deceased  was  riding,  evi- 
dence of  the  rate  of  speed  at  which  the  same  train 
was  run  on  the  same  day,  by  the  same  servants,  at 
different  places  along  the  road.  Is  admissible  on 
the  question  of  the  servants'  gross  negligence. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kutao,  (tax.)  18 
S.  W.  827. 

Injuries  to  persons  on  track. 

70.  A  railroad  companv  cannot  be  held  liable 
for  Injuries  to  persons  on  its  track,  simply  because 
the  engineer  in  charge  of  its  train  could  not  have 
seen  such  person  la  time  to  prevent  the  Injury. — 
Houston  &  T.  C.  Ry.  Co.  v.  Smith,  (Tex.)  18  B.  W. 
972. 

71.  In  an  action  against  a  railroad  company  for 
the  wrongful  death  of  a  boy  16  years  old,  the  only 
testimony  as  to  the  accident  was  that  of  the  en- 
gineer in  charge  of  the  train,  who  testified  that  he 
was  running;  at  the  usual  speed  when  he  first  saw 
deceased  lying  on  his  face  on  the  track,  about  15  or 
20  yards  ahead;  that  he  Immediately  called  for 
brakes,  and  reversed  his  engine,  but,  the  rails  be- 
ing wet,  the  engine  slid,  and  ran  over  deceased. 
The  accident  occurred  In  a  cut  where  there  waa 
no  crossing.  There  was  evidence  that  a  body  ly- 
ing on  the  track  at  that  place  could  have  been  seen 
at  a  distance  of  from  150  to  800  yards,  but  the  en- 
gineer testified  that  just  before  seeing  the  boy,  he 
was  looking  at  the  train,  which  a  rule  of  the  com- 
pany required  him  to  watch.  Held,  that  defend- 
ant was  not  negligent. — Houston  &  T.  C.  Ry,  (^ 
V.  Smith,  (Tex.)  18  8.  W.  972. 

72.  Dei^ness  of  one  about  to  cross  a  railroad 
track  imposes  on  him  Increased  vigilance  in  the 
use  of  his  eye-sight ;  and  those  operating  a  train 
may,  in  the  absence  of  knowledge,  and  of  any  faot 
that  would  arouse  their  suspicions,  assume,  on 
seeing  him,  that  he  is  in  the  possession  of  all 
his  senses,  and  using  them  for  his  own  safety.— 
International  &  Qt.  N.  Ry.  Co.  v.  Garcia,  (Tex.)  18 
8.  W.  !f88. 

78.  It  was  error  to  refuse  to  charge  that,  if  the 
company's  servants  used  ordinary  care  to  prevent 
the  accident  as  soon  as  they  became  aware,  or  bad 
reason  to  believe,  that  plaintiff  would  not  proba- 
bly leave  the  track  in  time,  and  that,  when  they  be- 
came aware  that  plaintiff  would  not  move  oil  the 
track,  they  used  ul  their  efforts,  but  were  nnable 
to  stop  the  train  In  time  to  prevent  the  Injury,  the^ 
were  notguUty  of  negligence.— International  &  Q. 
N.  By.  Co.  V.  Garcia,  (Tex.)  13  S.  W.  288jQlg 
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74.  An  Instruction  that  the  proximate  oanae  of 
the  Injury  was  not  the  trespass  or  negligeaoe  of 
plaintiff  in  going  upon  or  remaining  on  the  track, 
but  the  failure  of  the  company's  servants  to  stop 
or  slacken  the  train  when  plaintiff's  danger  was 
discovered,  If  in  time  to  prevent  the  acciaent  or 
lessen  the  injury,  is  misleading,  in  view  of  the 
taot  that,  though  plaintiff  was  dlsoorered  in  time 
to  have  stopped  the  train  before  it  reached  him, 
bis  deafness,  and  the  consequent  exposure  to  dan- 
ger, were  not  known  till  after  the  accident, — Inter- 
national &  a.  N.  By,  Co.  y.  Oarola,  (Tex.)  18  &  W. 
828. 

75.  Plaintiff's  husband  was  run  over  by  some 
oars  which  were  detached  from  the  engine,  and 
were  being  switched  to  a  aide  track  about  1,100 

?'ardB  long,  and  nearly  straight.  On  one  side  of 
be  side  track  was  a  saw-mill,  and  on  the  other 
aide,  about  eight  feet  from  the  track,  was  a  file- 
room,  in  which  deceased  worked.  His  business  re- 
?uired  him  to  cross  the  track  frequently,  going 
rom  the  file-room  to  the  mill.  A  brakeman  on  the 
oars,  which  were  running  faster  than  usual,  after 
looking  ahead,  and  seeing  no  one  on  the  tracl^ 
turned  bis  back.  The  station  engine's  whistle  baa 
been  blown  on  the  arrival  of  the  train,  but  it  waa 
not  blown  during  the  time  the  switch  was  being 
made,  and  the  noise  from  the  mill  would  drown  that 
of  the  oars.  The  view  of  the  switch  track  was  some- 
what obscured  from  the  door  of  tlM  flle-room,  but 
not  BO  to  a  person  advanced  •  few  feet  from  the 
door  towards  the  side  track.  Deceased  came  out 
of  the  file-room,  and  could  have  seen  the  cars,  if  he 
bad  looked  up  the  track,  but  he  was  looking  towards 
the  mUl;  and  just  as  he  stepped  on  the  track  he 
waa  run  over.  SelA,  that  the  evidence  disclosed 
a  case  of  contributory  negligence.— Sabine  it  E.  T. 
Ry.  Co.  v.  Dean,  (Tex.)  18  S.  W.  45, 

70.  Where  a  person,  killed  by  a  railroad  train 
while  on  the  track,  was  negligent  in  being  there, 
and  the  employes  in  charge  of  the  train  could  not 
by  the  use  of  ordinary  care,  after  bis  peril  was  dls- 
oovered,  have  prevented  the  accidentTthe  railroad 
company  ia  not  liable.— Houston  &  T.  C.  B^.  Co. 
V.  Smith,  (Tex.)  18  8.  W.  972. 

77.  Where  plaintiff's  injury  is  caused  by  bis 
negligence  in  going  on  defendant's  railroad  track 
in  a  public  street,  and  by  defendant's  negligence 
In  running  its  train  faster  than  allowed  by  law, 
plaintiff  cannot  recover,  unless  defendant  discov- 
ered plaintUTs  peril,  or  might,  by  the  use  of  ordi- 
nary care,  have  discovered  it,  and  then  neglected 
to  use  the  means  at  his  command  to  prevent  the 
injury;  and  in  such  case  recovery  is  granted,  not 
on  the  ground  that  defendant's  second  act  of  neg- 
ligence was  the  sole  cause  of  the  injury,  but  on 
the  ground  that  defendant  is  estopped  by  Its  reck- 
lessness from  asserting  plaintlQi^  contributory 
negligence.— Slellny  r.  lUsaouri  Pac.  Ry.  Co.,  (Ho.) 
18  8.  W.  800. 

78.  Plaintiff,  while  driving  along  t,  public  street, 
oame  to  a  point  where  it  was  blocked  with  teams 
for  the  distance  of  SO  feet,  except  in  the  middle  of 
the  street,  which  was  occupied  by  defendant's  rail- 
road track.    He  drove  through  this  opening,  and 

Just  as  be  was  turning  off  at  the  further  end  the 
lind  wheel  of  hia  wagon  was  struck  by  defendant's 
engine,  coming  In  the  same  direction  he  had  been 
driving,  and  running  at  the  rate  of  16  miles  an  hour. 
The  city  ordinance  provided  that  trains  should  not 
run  faster  than  0  miles  an  hour.  Held  error  to 
charge  that  plaintiff  was  guilty  of  oonttlbutory 
negligence  for  not  looking  back  to  see  if  a  train 
was  coming.— Kellny  v.  Missouri  Fao.  Ry.  Co., 
(Ma)  18  8.  W.  800. 

79.  Deceased,  in  lying  on  a  track  at  •  place 
where  there  was  no  crossing,  and  where  he  knew 
trains  were  accustomed  to  pass  about  that  time, 
was  guilty  of  contributory  negligence. — Houston 
&  T.  C.  Ry.  Co.  V.  Smith,  (Tex.)  18  S.  W.  872. 

Stook-killlng  oases. 

80.  In  an  action  against  •  railroad  company  for 
killing  stock,  the  uncontradicted  testimony  of  de- 
fendant's witnesses  that  the  killing  was  unavoid- 
able is  sufDclentto  rebut  the  statutory  prosumptioa 
of  negligence. — Memphis  &  L.  R.  Ry.  Co.  v.  Sboe- 
jraft,  (Ark.)  13  8.  W.  4l2. 


81.  Mansf.  Dig.  Ark.  {  6478,  requiring  engineers 
of  locomotfve  engines  to  rin^  the  bell  or  blow  the 
whistle  before  reaching  public  crossings,  and  mak- 
ing the  railroad  company  "liable  for  all  damages 
wbiob  shall  be  sustained  'by  any  person  by  reason 
of  such  neglect,  "  Includes  injuries  to  cattle, — St. 
Louis,  I.  M,  &  S.  Ry.  Co.  v.  Hendricks,  (Ark.)  IS 
a  W.  099. 

83.  Where  an  engineer  falls  to  ring  the  nell  or 
blow  the  whistle,  as  required  by  ManslT  Dig.  $  5478, 
the  fact  that  the  killing  could  not  have  been  aroid- 
ed  after  the  cattle  were  discovered  is  not  snffident 
to  remove  the  presumption  of  negligence  raised 
by  section  6544,  which  provides  that  the  UlUtag 
of  stock  on  any  railroad  shall  be  vrimn  fade  evi- 
dence of  negligence.— St  Louis,  L  M.  &  S.  By.  Ca 
r.  Hendricks,  (Ark.)  18  8.  W.  099. 

Tires. 

88.  Manst  Dig.  Ark.  f)  1958,  1999,  providing 
that  if  any  "blreting"  sludl  willfully  set  fire  to  any 
woods,  etc.,  so  as  to  ocoaalon  damage  to  any  oth- 
er person,  with  the  consent  or  by  the  command  of 
his  employer,  such  employer  shall  be  liable,  refers 
to  the  servanta  of  a  railroad  company,  but  not  to 

independent  contractors St.  Louis,  L  H.  ds  S. 

Ry.  Co.  T.  Yonley,  (Ark.-)  18  8.  W.  888. 

BaxLge. 

Driving  cattle  from,  see  .Animate,  1, 3. 

RAPE. 

Indiotment. 

1.  An  Indiotment  for  aasanlt  to  rape,  which  al- 
legea  that  the  offense  waa  committed  "on  or  about 
the  8th  day  of  December,  one  thousand  eight  hun- 
dred and  nine,  "is  substantially  defective,  under 
Code  Crim.  Proo.  Tex.  art.  420,  snbd.  0,  providing 
that  the  date  alleged  must  not  be  so  remote  that 
the  prosecution  of  the  offense  is  barred  by  limtta- 
Uon.— Reed  v.  State,  (Tex.)  18  S.  W.  806. 

Instruotions. 

9l  Where,  in  the  trial  on  Indictment  for  rape, 
it  aooeared  that  the  omaeoatrtx.  at  the  time  the 
offense  was  alleged  to  have  been  committed,  made 
no  outcry,  and  did  not  complain  for  more  than  a 
year,  it  is  error  to  refuse  to  charge  that  these  dr^ 
cumstanoea  should  be  taken  Into  consideration 
with  all  the  other  evidence  in  determining  the 
guilt  or  innocence  of  the  defendant.— State  r.  Wit- 
ten,  (Mo.)  18  8.  W.  871. 

8.  On  a  trial  for  burglary  with  intent  to  ooBuntt 
rape,  where  the  court  fails  to  instruct  aa  to  the 
character  and  degree  of  force  necessary  to  consti- 
tute rape,  a  finding  of  Intent  to  commit  rape  can- 
not be  sustained.— Williams  v.  State,  (Tex.)  18  8. 
W.  809. 

4.  The  jury  may  convict  of  rape  on  the  evidence 
of  the  prosecutrix  alone ;  and,  where  there  are  cir- 
cumstances tending  to  snpport  or  discredit  her,  it 
is  not  error  in  the  oonrt  to  refuse  to  single  out  cer- 
tain circumstances,  and  instruct  the  ]ury  aa  to 
their  effect- Lynn  v.  Commonwealth,  (Ky.)  U  8. 
W.74. 

Batlflcation. 

Of  contraota,  see  Ivfancv,  SMS;  iMnctpot  and 

Agent,  6. 

BEUiSlVEBS. 

Appointment. 

1.  A  court  of  chancery  has  no  authority,  on 
petition  of  the  preferred  creditors,  with  consent 
of  the  debtor  and  the  assignee,  to  put  an  estate 
which  has  been  assigned  for  the  benefit  of  credit- 
ors into  the  hands  of  a  receiver  to  be  sold,  on  mere 
allegations  that  a  large  part  of  the  aaaigned  goods 
is  perishable,  and  that  the  assignee,  in  adminis- 
tering  the  trust,  wUl  be  trammeled  by  the  statute. 
— Penzel  Grocer  Co.  y.  WUllams,  (Ark.)  13  S.  W. 
780. 

Bights  of  receivers. 

2.  A  receiver  cannot,  before  sale  of  the  gooda 
of  the  receivership,  take  an  Interest  therein  with 
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ane  who  Intands  to  purehiiM  th«m.— Peuiel  Orooer 
C3o.  T.  WilllamB.  rArk.)  18  S.  W.  788k 

Actions. 

8.  Where  a  recelTer  !•  fnlly  dlsotaarged  from 
the  reoeivenblp,  by  the  oonrt  that  appointed  him, 
after  an  aotion  has  been  commenced  agiainat  him  in 
hia  representstiTe  capacity,  and  not  for  any  per- 
sonal liability,  to  which  the  owner  of  the  property 
has  not  been  made  a  party,  and,  under  the  order  of 
the  oonrt,  the  property  in  the  receiver's  liands  is 
restored  to  It*  owner  free  from  any  further  control 
of  the  reoeiTor,  the  owner  must  M  made  a  party 
d^ndant  before  the  trial  can  proceed,  as  no  judg- 
ment can  be  rendered  against  the  receiver  after 
the  termination  of  his  official  existence  which 
would  bind  the  owner  or  the  property.— Brown  v. 
Gay,  (Tex.)  18  S.  W.  472;  Same  ▼.  Melton,  Id.  478. 

4.  An  action  against  a  recelTW  does  not  abate 
becanse  the  receiver  is  discharged  and  the  proper- 
ty restored  to  its  owner,  but  the  owner  may  be 
substituted  as  a  party,  and  the  aotion  prosecuted 
against  him.— Brown  v.  Oay,  (Tex.)  18  S.  W.  472. 

6.  Where  a  railroad  company,  in  consideration 
of  a  right  of  way,  contracts  with  the  grantor  for 
the  erection  of  a  tank  on  bis  land  for  its  use,  to  be 
supplied  with  water  from  his  spring,  and  agrees  to 

gay  him  therefor,  a  lien  to  secure  such  payment  ex- 
its on  the  earnings  of  the  road  in  the  hands  of  a 
receiver  subsequently  appointed,  and  an  aotion  for 
the  breach  of  such  contract  will  lie,  and  Judgment 
may  be  rendered  against  the  receiver,  under  Qen. 
Laws  Tex.  1887,  p.  181,  wUch  provides  that  all 
causes  of  action,  when  determineo,  exlstingagainst 
a  corporation  at  the  time  of  the  appointment  of  a 
receiver,  shall  be  paid  ont  of  the  earnings  of  the 
corporation  while  in  his  haada,  and  the  same  shall 
be  a  lien  on  such  earnings.— Howe  t.  Harding, 
(Tex.)  13  S.  W.  41. 

Diaoharge. 

0.  Where  a  judgment  is  recovered  against  the 
receiver  of  a  railroad  company  for  injuries  sus- 
tained through  the  negligence  of  his  servants,  the 
company  is  uiable  on  such  judgment  after  the  dis- 
charge of  the  receiver,  where  It  has  received,  in 
improvements,  earnings,  out  of  which  the  injured 
person  was  entitled  to  have  his  judgment  paid, 
though  he  failed  to  establish  his  claim  by  inter- 
vening in  the  suit  in  which  the  receiver  was  ap- 
pointed, as  the  decree  ordering  that  the  property 
shall  be  relieved  from  llabilltv  on  claims  not  estab- 
lished by  intervention  in  such  suit  does  not  affect 
him.  Following  Railway  Co.  v.  Johnson,  18  S.  W. 
4fl8.— Texas  &  P.  By.  Co.  v.  GrifBn,  (Tex.)  18  B.  W. 
47L 

7.  Where,  in  an  aotion  against  a  railroad  com- 
pany for  personal  injuries,  the  complaint  alleges 
that  plaintiff  was  in  the  employ  of  the  receiver  of 
the  road,  and  the  answer  sets  np  the  discharge  of 
the  receiver  and  redelivervof  the  proper^  to  de- 
fendant, and  it  is  admitted  that  during  the  receiv- 
ership all  earnings,  after  paying  operating  expens- 
es, were  applied  to  improvements  on  the  road,  to 
an  amount  greater  than  that  sought  to  be  recovered 
by  plaintlil,  the  pleadings  and  proof  properly  pre- 
sent the  qneetlon  whether  defendant  is  liable  if 
the  aciddent  occurred  under  such  circumstances  as 
wonid  entitle  plaintiff  to  payment  out  of  the  earn- 
ings of  the  road  had  he  recovered  judgment  pend- 
ing the  receivership.— Texas  &  P.  Ry.  Co.  v.  John- 
son, (Tex.)  18  B.  W.  463. 

8.  Where  the  receiver  has  been  discharged  by 
the  oonrt  appointing  him,  and  the  property  re- 
turned to  defendant,  the  jurisdiction  of  the  court 
Is  ended;  and  an  order,  In  such  decree,  that  the 
property  shall  be  relieved  from  any  liability  on 
olainu  not  established  by  intervention  in  the  suit 
in  which  receiver  was  appointed,  does  not  affect 
defendant's  liability  for  injuries  to  plaintiff  aris- 
ing from  the  receiver's  negligence,  where  it  has 
received  in  improvements  eamings  out  of  which 
plaintiff  was  entitled  to  have  snch  damages  paid, 
though  Ills  claim  is  not  established  by  such  inter- 
vention.—Texas  &  F.  Ry.  Co.  V.  Johnson,  (Tex.) 
13  &  W.  488. 

9.  The  court  has  no  power  to  require  m  such 
decree  that  claims  must  be  estsblished  by  tnter- 


ventloB  within  a  given  time,  where  that  period  is 
not  long  enough  w  constitute  an  equitable  bar, 
since  such  order  is  an  infringement  of  the  ]>ower 
to  flz  the  limitation  of  actions,  which  is  vested 
solely  in  the  legislaUve  branch  of  the  government. 
—Texas  ft  P.  Ry.  Co.  v.  Johnson,  (Tex.)  18  S.  W. 
408. 

BEOEIVING  STOLEN  GOODS. 

Evldenoe. 

1.  In  a  proaecutlon  for  receiving  personalty, 
knowing  it  to  have  been  stolen,  for  the  purpose  of 
showing  that  the  property  was  stolen  before  de- 
fendant was  found  in  possession  of  it,  an  indict- 
ment oharglhg  one  H.  with  the  theft  of  the  prop- 
erty, and  a  joagment  of  conviotion  of  said  person 
for  such  theft,  are  admissible.— Cooper  t.  State, 
(Tex.)  18  S.  W.  1011. 

3.  That  such  testimony  was  introduced  after 
defendant  had  rested,  and  was  not  In  rebuttal,  did 
not oonstltute  error;  the  oonrt  having  expressly 
charged  the  jury  that  they  should  consider  the  tes- 
timony for  no  other  purpose  than  that  indicated.— 
Cooper  V.  State,  (Tex.)  18  S.  W.  -1011. 

8.  Evidence  tiiat,  when  such  indictment  was 
served  on  H.,  he  said  that  the  only  connection 
which  defendant  had  with  the  property  alleged  to 
have  been  stolen  was  as  a  purchaser  in  good  £adth, 
was  properly  excluded  as  hearsay.  —  Cooper  v. 
State,  (Tex.)  18  &  W.  1011. 

Instructions. 

4.  On  trial  of  two  defendants  for  grand  larcenv 
In  stealing  ginseng  exceeding  tlO  In  value,  which 
was  in  two  sacks,  the  only  evldenoe  that  defend- 
anta  stole  or  received  the  ginseng  knowing  It  to 
have  been  stolen  was  the  testimony  of  a  witness 
that  he  had  purchased  ginseng  from  each  of  them 
on  different  occasions,  paying  each  less  than  810 
therefor,  though  the  aggregate  exceeded  tliat 
amount.  Qen.  St.  Ey.  o.  29,  art.  11,  J  8,  provides 
that  persons  knowingly  receiving  stolen  goods, 
"the  stealing  whereof  is  punishedT  aa  a  felony  or 
misdemeanor,  **  shall  be  liable  to  the  same  punish- 
ment as  the  parson  stealing  the  same.  Hdd,  that 
the  degree  of  the  offense  of  reortving  atolen  goods 
is  determined  by  the  value  of  what  Is  reoeived; 
and.  aa  the  jury  may  have  inferred  either  that  de- 
fendant* stole  the  nnseng,  or  reoeived  it  knowing 
it  to  have  been  stolen,  defendants  were  entitled  to 
an  instruction  applicable  to  such  a  state  of  the  case 
as  would  reduce  the  offense  charged  to  a  misde- 
meanor.—Clienault  V.  Commonwealth,  (^.)  18  S. 
W.443. 

Fosaesslon  of  stolen  goods. 

6.  An  instruction  that  the  possession  of  prop- 
erty stolen  is  not  positive  evidence  of  guilt,  but  is 
a  ciroumstanoe  sufficient  to  warrant  the  presump- 
tion of  guilt  of  defendant,  if  the  evidence  shows 
that  such  possession  was  recent,  was  personal  and 
exclusive,  etc..  Is  objectionable  as  being  on  the 
weight  of  evidenoe.--Cooper  v.  State,  (Tex.)  18  S. 
W.  1011.  -I  V       ' 


See  Bail. 


Becognlzanoe. 
Beconventlon. 


See  Set-Off  and  Counter-Clalm. 

BecordizLg. 

See  Mortgages,  14. 

Of  foreign  will,  see  Wills,  21. 

BEOOBDS. 

Estoppti  by,  see  Estoppel,  S-Si, 
On  appeal,  see  Appeal,  12-28. 

Presumptions. 

1.  Where  the  record  shows  the  service  of  a 
summons  and  an  entry  of  appearance,  in  the  ab- 
sence of  an  averment  of  fraud,  the  record  must  be 
taken  as  iinporting  absolute  verity. — Stevenson  v. 
Floumoy,  (^.)  18  S.  W.  2^0.^  by  CoOg le 
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Amendment. 

2.  The  district  ooort  bM  anthority,  on  proper 
proof,  to  correct  ita  minute*  In  any  action,  even 
after  such  action  has  been  removed  to  the  superior 
court  by  appeal  or  writ  of  error.— Chestnutt  v. 
Pollard,  (Tex.)  18  a  W.  tiS3. 

Bedemptlon. 

From  toreoloture,  see  Mortgage*,  84,  8S. 

Befonnation. 

Of  contracts,  see  Squity,  6-7. 

Begulation  of  Oommeroe. 

6ee  ContttutUmal  Law,  IS,  14. 

Behearing. 

On  appeal,  see  Appeai,  34. 

BBLEASE  AND  DIBCHABQE. 

See,  also,  Accord  and  Satisfaotlon:  Pai/ment. 
Of  guaranty,  see  Ouaranty,  3. 

What  oonstltatea. 

Where  the  owner  of  land  through  which  a 
railroad  company  wishee  to  construct  its  road  takes 
a  position  with  the  company  under  a  parol  agree- 
ment to  "drop  the  question  of  damages,"  such 
agreement  is  a  bar  to  a  subsequent  suit  for  the 
damaees  to  his  land,  though  the  agreement  may 
have  been  terminated  by  the  oompanT  contrary  to 
iU  terms.— Corey  v.  Chicago,  B.  &  K.  C.  Ry.  Co., 
<Ma)  18  S.  W.  840. 

BEUaiOUS  SOCIETIES. 

Bight  to  hold  land. 

1.  Mill.  &  V.  Code  Tenn.  1 3008,  which  provides 
for  the  conveyance  by  the  proper  church  officers 
of  land  held  for  the  purpose  of  public  worship, 
does  not  enlarge  the  capacity  of  an  unincorporated 
local  religious  association  to  take  personal  proper- 
ty under  a  will  probated  befora  the  section  was 
enacted.— Rhodes  v.  Rhodes,  (Tenn.)  18  S.  W.  690. 

Actions  by  trustees. 

3.  The  trustees  of  a  voluntary  lellglous  associ- 
ation may,  for  and  in  behalf  of  all  the  members, 
•ue  to  establish  a  will  making  it  a  devise.- Lilly  v. 
Tobbeln,  (Mo.)  IS  8.  W.  1080. 

BEMOVAIi  OF  CAUSES. 

Citiienship. 

1.  A  petition  for  the  removal  of  a  cause  from 
a  state  to  a  federal  court,  under  Removal  Act 
Cong.  1887,  alleged  that  the  controversy  was  wholly 
between  petitioner  and  plaintiff,  who  were  citizens 
of  different  states;  that  co-defendant  was  joined 
solely  to  defeat  the  right  of  removal,  and  to  de- 
fraud petitioner  of  its  rights ;  that  plaintiff  former- 
ly sued  petitioner  and  co-defendant  on  the  same 
cause  of  action,  which  action  he  dismissed  as  to 
co-defendant,  theroby  admitting  that  he  had  no 
cause  of  action  against  co-defendant,  whereupon 

Setitioner  procured  from  the  federal  court  an  or- 
er  of  removal;  and  that  plaintiff  then  dismissed 
that  action,  and  brought  toe  present  one.  Plain- 
tiff denied  all  fraud,  and  any  admission  that  peti- 
tioner alone  was  liable,  and  insisted  that  both  de- 
fendants were  jointly  and  severally  liable.  No 
evidence  was  offered  to  support  the  petition.  Held, 
that  no  cause  of  removal  was  shown. — Chesapeake, 
O.  &  a  W.  R.  Co.  V.  Hendricks,  (Tenn.)  18  a  W. 
096. 

Separable  controversy. 

2.  Where  a  county  sued  a  citizen  of  Texas  and 
■  citizen  of  Missouri  for  the  canoellation  of  an  al- 
leged fraudulent  deed,  and  the  former  disclaimed 
title,  and  made  no  further  appearance,  the  con- 
troversy was  wholly  between  plaintiff  and  the  oiti- 


sen  of  IQaaonrI,  and  (he  latter  was  entitled  to  a  re- 
moval to  the  federal  court,  under  Removal  Act 
Cong.  Aug.  13, 1S88.— Reed  v.  Hardeman  County, 
(Tex.)  18  S.  W.  1034. 
JuriBdiotional  amount. 

8.  The  petition  for  removal  was  flled  eight 
days  after  the  passage  of  the  act  of  March  8,  1887, 
by  which  the  amount  necessary  to  give  the  circuit 
courts  jurisdiction  was  raised  from  ISOO  to  CSiOOd; 
and.  In  evident  ignorance  of  such  enact.maat^  pe- 
tlUoner  averred  that  the  amount  in  dispute  ex- 
ceeded tSOO  in  value.  Held  that,  where  taa  record 
showed  that  the  lands  were  actually  valued  at 
$25,000,  the  removal  should  have  been  granted,^nd 
a  judgment  rendered  after  refusal  thereof  will 
be  reversed.— Seed  v.  Hardeman  Coiiiit7,(Tta.)  U 
a  W.1034. 

BepeaL 

Of  statutes,  see  StatuteM,  4,  B. 

Bes  Ac^udlcata. 

Bee  JudgmetU,  8-31. 


Bescisslon. 

I  Contracts,  4-«:  . 

t,  9,  10. 

Beservatlozi. 


Of  oon  tracts,  see  Contracts,  4-<t;  SquUy,  S-IS, 
sale,  see  Sate,  9,  10. 


Bee  Indian*. 


Bespondeat  Superior. 

Bee  Water  Companies. 

Besulting  Tnurts. 

See  Trustt,  3. 

Betum. 

See  Wrlii,  6,  0. 

Bevendoii. 

On  abandonment  of  cemeteries,  see  Cemetoiet. 

BIFABIAN  BIQHTS. 

Boundaries  on  navigable  waters. 

1.  The  owner  of  land  on  the  margin  of  a  nav- 
Urable  stream,  holding  under  a  grant  from  tha 
United  SUtes,  does  not  teke  to  the  middle  of  the 
stream,  but  to  high-water  mark,  which  is  deter- 
mined by  the  chuge  in  the  vegetation  and  the 
character  of  the  soil,  and  the  beds  of  all  navigable 
streams,  though  the  tide  does  not  ebb  and  flow  in 
them,  belong  to  the  state. — Bt.  Louia,  I.  M.  &  a 
Ry.  Co.  V.  Ramsey,  (Ark.)  18  S.  W.  981. 

Accretion. 

3.  Plaintiffs  had  a  patent  to  land  on  the  bank 
of  a  navigable  stream.  In  front  of  the  land  lay  a 
gravel  bar.  The  proof  showed  that  3S  years  ago 
the  river  ran  close  to  the  bank,  and  over  Uie  plaaa 
where  Uie  bar  now  is;  that  below  the  bank  there 
is  a  second  bottom:  that  beyond  and  aix  feet  be- 
low is  the  gravel  bar,  and  then  the  water:  that 
the  bur  had  formed  slowly  for  years ;  that  it  is  not 
above  ordinary  high  water;  thatitis6or8  feet  be- 
low low  water,  but  that  10  to  16  feet  Is  an  ordinary 
high- water  rise:  that  any  year  the  water,  at  some 
time,  rises  15  to '33  feet;  ttuit  at  ordinary  high  wa- 
ter steam-boats  can  pass  over  the  bar;  that  there 
are  no  trees  or  soil  on  the  bar;  that  water  often 
rises  over  it  in  a  single  night.  Held,  that  the  bar 
was  not  an  accretion  to  plaintiff's  land,  bat  part  of 
the  bed  of  the  river.— St.  Louis,  I.  M.  &  8.  Bj. 
Co.  V.  Ramsey,  (Ark.)  18  S.  W.  98L 

Bisk  of  Employment. 

See  Master  and  Sercant,  29,  80. 

Boada. 

See  Highways. 
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BOBBESY. 

Indiotment. 

1.  An  indictment  for SBSMilt with  intent  to  rob 
need  not  describe  the  property  wblch  defendant 
intended  to  take,  nor  ayer  that  defendant  intended 
to  deprive  the  owner  of  the  propertyof  the  value 
of  it.— Cnimes  y.  Bute,  (Tex.)  18  &  W.  868. 

Erldenoe. 

8.  It  was  proper  to  permit  witneaaea  to  state 
their  opinion  as  to  the  correspondence  of  tracks 
found  at  and  near  the  place  of  the  attempted  rob- 
bery with  the  ahoea  worn  by  defendant,  and  a  par- 
ty who  was  seen  with  him  the  night  of  the  offense ; 
&iso  to  state  their  opinion  that  the  hair  found  on  a 
fence  to  which  the  tracks  lead  was  from  a  horse 
which  defendant  was  riding  that  night.— Grumes 
v.  State,  (Tex.)  18  B.  W.  808. 

8.  The  state  haying  proyed  by  an  officer  that 
be  secured  the  pistol  ineyldence  from  the  house  of 
defendant's  father  a  week  after  the  alleged  of- 
fense, the  defense  proposed  to  proye  on  cros*.^- 
amlnation  that  the  faUier  told  the  offloer  at  that 
time  that  defendant  did  not  haye  the  pistol  on  the 
night  of  the  offense.  HtUL,  properly  rejected  as 
being  hearsay,  and  no  part  of  the  ret  ge$ttB. — 
Crumes  v.  8tat^  (Tex.)  IS  8.  W.  868. 

4.  Whether  the  father  deliyered  the  pistol  to 
the  offloer  yolnntarily  or  not  was  irreleyant.  — 
Cnunes  v.  Bute,  (Tex.)  18  B.  W.  808. 

SALE. 

See,  also,  JuMelal  Sale»;  Vendor  and  Vendee. 
By  mortgagee,  see  ChcMel  Mortgages,  8. 
On  bidlment,  see  BaUment. 

What  constitutes. 

1.  The  fact  that,  after  an  attachment  was  ley- 
ied  on  the  property  of  an  assignor  for  benefit  of 
creditors,  the  assienee  agreed  not  to  sue  the  cred- 
itor therefor  upon  the  latter  giving  a  bond  of  indem- 
nity, and  agreeing  to  buy  up  the  other  claims  of 
the  insolvent,  does  not  amount  to  a  sale  of  the  at- 
tached goods  to  the  creditor.— Perry  v.  Stephens, 
<Tex.)  18  S.  W.  984. 

8.  Where  a  person  buys  goods  under  false  rep- 
les^tations  as  to  bla  credit,  •  suit  for  the  price 
and  attacbment  levied  on  tbe  goods  by  the  seller, 
with  knowledge  of  such  false  representations,  ia  a 
confirmation  of  the  sale.— Mansfield  v.  Wilson, 
(Ark.)  18  a  W.  808. 

When  title  passes. 

8.  Where,  nnder  a  contract  for  the  sale  of  logs, 
tbe  logs  are  to  be  of  certain  Idnds  of  timber  .of  speci- 
fied cumensions,  free  from  defects  described,  and 
to  be  rafted  in  a  certain  manner,  and  delivered  at 
«  fixed  place,  and  none  of  these  things  are  done  or 
ascertamed  previous  to  the  death  of  the  seller,  the 
title  does  not  vest  in  the  purchaser,  but  in  the  sell- 
er's personal  representative. — Herman  y.  Whites- 
cover's  Adm'r,  (Ky.)  18  B.  W..10S. 

Delivery. 

4.  Defendant  in  attachment,  under  a  contract 
with  the  H.  U  Co.  that  It  wonld  take  lumber  of 

rsifled  dimensions  "free  on  board"  the  cars  at 
and  would  allow  defendant  one  dollar  on  each 
4sar  for  loading,  loaded  three  oars,  which  he  con- 
signed to  tbe  B,  L.  Co.  Defendant  was  autbor- 
IxM  to  draw  on  the  H.  L.  Co.  for  what  money  be 
might  need,  and  at  the  time  of  the  consigpment 
was  Indebted  to  it  for  money  advanced.  The  la- 
borers who  loaded  the  lumber,  under  agreement 
with  defendant,  retained  the  bills  of  lading  to  se- 
cnre  their  wages.  The  lumber  had  been  reoeiyed 
at  tbe  consignee's  lumber  yard,  and  was  partlv 
unloaded,  when  the  attachment  was  levied.  Seld, 
that  tbe  l<Ntding  of  the  lumber  on  the  cars  at  P. 
was  a  delivery  to  the  H.  h.  Co.  as  purchaser.— 
Hope  Lumber  Co.  y.  Foster  Sc  Logan  Hardware 
Co.,  (Ark.)  18  S.  W.  781. 

Warranty. 

6.  A  contract  for  printing  and  binding  books 
implies  a  warranty  that  they  will  be  merchantable 
when  delivered.— Weed  v.  Dyer,  (Ark.)  IS  a  W. 
.602. 


6.  Under  a  contract  for  printing  and  binding 
books,  an  acceptance  of  the  books  with  knowledge 
of  their  inferloTliinality  is  not  a  waiver  of  tbe  right 
to  recoup  for  the  defect  in  an  action  for  tbe  con- 
tract price,  but  it  ia  a  oircumatanoe  to  be  weighed 
by  the  jury  in  determining  whether  there  was  in 
fact  »  breach  of  warranty.— Weed  y.  Dyer,  (Ark.) 
18  a  W.  60a. 

Action  for  breach. 

7.  In  an  action  for  a  breach  of  warranty,  where 
it  Is  soown  that  plaintiff  agreed  to  buy  of  defend- 
ant a  bull,  for  a  certain  price,  if,  after  the  applica- 
tion of  an  agreed  teethe  should  prove  to  be  a 
breeder,  and  that  defendant  represented  that  the 
test  had  been  successfully  applied,  whereas.  In 
fact,  the  bull  was  not  a  breeder,  an  instruction 
that  the  juir  need  not  necessarily  believe  the  de- 
fendant guilty  of  false  representations  before  they 
could  find  for  plaintiff  is  proper.— Bedford  y.  Me- 
gibben,  (Ky.)  18  8.  W.  10®. 

8.  Where  plaintiff  alleged  a  special  warranty 
to  be  baaed  on  a  given  test,  and  defendant  denied 
that  the  teat  to  be  applied  waa  that  alleged  by 
plaintiff,  and  set  np  a  different  tost,  and  there  is 
evidence  tending  to  supportjbhe  contention  of  each, 
an  Instruction  that  u  the  jury  found  that  there 
was  a  general  warranty,  and  a  breach  thereof, 
they  should  find  for  plaintiff,  is  erroneous. — Bad- 
ford  v.  Meglbben,  (Ky.)  18  S.  W.  1063. 

Besolssion. 

9.  A  false  statement  as  to  its  financial  condi- 
tion, given  by  an  insolvent  firm  to  a  mercantile 
agency,  with  a  view  to  obtaining  credit  from  third 
persons,  is  a  statement  of  material  facta,  and  not 
a  mere  expression  of  opinion;  and  a  subscriber  to 
such  agency,  who  sells  the  firm  goods  on  the  faith 
of  such  statement,  may  cancel  the  sale,  and  recover 
the  goods. — Oainesville  Nat.  Bank  v.  Bamberger, 
(Tex.)  18  a  W.  959. 

10.  Where  one  has  been  induced  to  sell  goods  on 
credit  to  a  firm,  on  the  faith  of  a  false  statement 
as  to  its  aaseta  and  liabilities,  made  by  a  partner 
having  full  opportunity  to  know  that  it  was  false, 
.the  seller  may  avoid  the  sale,  and  recover  the 
goods  from  any  one  not  a  bona  fide  purchaser; 
and  if  the  goods  have  been  disposed  of  the  seller 
can  recover  their  value.— Morrison  v.  Adoue, 
(Tex.)  18  a  W.  100. 

Beftisal  to  accept  goods— Resale. 

U.  Where  tbe  seller  electa  to  resell  the  goods 
which  the  buyer  baa  refused  to  aooept,  the  buyer's 
knowledge  of  the  legal  right  to  resell,  resulting 
from  his  refusal  to  comply  with  the  oontract,  ia  a 
sufllctent  notice  to  him  of  the  intention  to  resell  to 
entitle  the  seller  to  recover  the  dam^ee  sustained 
by  a  resale.— Waples  v.  Overaker,  (Tex.)  18  a  W. 
687. 

18.  The  seller's  right  to  resell  p|uods  which  the 
buyer  refuses  to  accept  is  not  restricted  to  tbe  place 
where  the  buyer  ought  to  receive  the  goods,  but  be 
may  sell  In  a  distant  market,  provided  ne  exercises 
good  faith,  and  tries  to  realize  the  best  price  he  can 
on  a  resale.— Waples  y.  Overaker,  (Tex.)  18  a  W. 
527. 

Action  for  price — Defense. 

18.  In  an  action  on  a  note  given  for  the  price  of 
a  chattel  bought  for  a  partlcnlar  purpose,  wheth- 
er on  an  express  or  Implied  warranty,  with  or 
without  fraud,  it  is  not  necessary  that  the  pur- 
chaser should  return  the  article,  or  offer  to  return 
it,  or  rescind  the  contract,  or  that  suoh  artlole 
should  be  wholly  worthless,  in  order  that  he  may 
avail  himself  of  his  plea  of  a  failure  of  considera. 
tion ;  but  if  he  retains  the  article,  and  does  not  of- 
fer to  ratum  it,  and  such  article  Is  not  Wholly 
worthless,  such  plM  can  avail  him  only  to  the  ex- 
tent of  the  difference  between  the  value  of  the  ar- 
ticle, had  it  been  what  it  was  represented  to  be, 
and  ito  value  such  as  it  is  shown  to  be. — Brown  v. 
Weldon,  (Mo.)  18  a  W.  342. 

Bona  fide  purchasers. 

14.  Where  a  sale  of  goods  is  induced  by  the 
fraudulent  representations  of  the  vendee,  one  who 
takes  the  goods  from  the  latter  solely  In  payment 
of  pre-existing  debta  is  not  a  boiutfide  purchaser. 
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fhongh  he  may  hare  been  Ifnorant  ot  snoh  repre- 
■enuitioiie.— liorriaon  r.  Adoue,  (Tex.)  18  Gk  W. 

lee. 

SCHOOLS  AND  SCHOOL-DIS- 
TBICTS. 

School  lands,  aee  Fui>Ho  Lands,  8-4. 

Inoorporation. 

1.  Under  Baylea'  Ann.  St.  Tex.  trtUld,  ^»Uoh 
•nthoricea  "towns  and  Tillages  "  to  incorporate  for 
•cihool  purposes  only,  a  tract  of  land  containing  88 
square  miles,  not  more  than  two  of  which  an  oot- 
ered  hj  a  town,  cannot  be  incorporated  as  a  town 
for  school  purposes  only.— State  v.  SUdson,  (Tax.) 
18S.W.m 

OfBoers. 

8.  The  proTlsioB  of  Kansf.  Dig.  Ark.  |  (QOO  as 
amended  by  Act  Ark.  April  4, 1887,  requiring  school 
directors,  in  order  to  qnalify,  to  subscribe  the  oath 
of  offloe,  and  file  it  with  tne  clerk,  is  mandatory. 
A  Terbal  oath  is  not  suffldent.— School-Disk  I^ 
48  T.  Bennett,  (Ark.)  18  S.  W.  183. 

8.  Uansf.  Dig.  Ark.  S  820S,  relating  to  the 
election  of  directors  ot  school-districts,  as  amend- 
ed by  Act  Ark.  April  4, 1887,  provides  that  any 
person  so  elected  shall  within  10  days  file  his 
acceptance  of  the  offloe  with  hia  predeceesor,  snb- 
scribe  the  oath  of  office,  and  file  ft  witii  the  oountj 
(flerk,  and  enter  at  once  upon  the  dnties  ot  the  of- 
floe. SeUl,  tliat  the  requirement  ot  the  statute 
that  the  ofDoera  holding  the  election  should  make 
a  return  of  the  result  to  the  county  clerk  10  days 
before  the  meeting  ot  the  county  oonrt  tor  the  pur- 
pose of  levying  taxes,  does  not  imply  that  the 
county  court  shall  oanvass  the  return,  and  certify 
to  the  reault,  and  that  the  term  ot  office  ot  the 
director  so  elected  begins  as  soon  as  he  has  quali- 
fied as  required  by  the  terms  of  the  act— Scnool- 
Dlst.  No.  4S  T.  Bennett,  (Ark.)  18  &  W.  183. 

Oontraots. 

4.  A  contract  made  by  two  of  three  directors 
of  a  school-district  at  a  meeting  held  at  a  time  dif- 
ferent from  the  time  fixed  for  regular  meetings, 
and  of  which  the  third  director  had  no  notice,  is 
not  binding  on  the  district.— Sohooi-Dist.  No.  43  r. 
Bennett,  (Ark.)  18  S.  W.  133. 

Non-resident  pupils. 

6.  Act  Ky.  March  2,  1888,  establishing  public 
graded  schools  in  Carlisle,  (section  16,)  authorizes 
the  trustees  to  admit  children  residing  outside  of 
the  district,  "upon  such  terms  and  conditions,  and 
upon  payment  of  such  charges,  as  the  said  board 
may  deem  right."  Held  that  no  objeotion  can  be 
made  to  the  admiasion  by  the  trustees  of  non-resi- 
dent children  upon  payment  of  tuition. — Rogera  v. 
Trustees  Graded  School,  (Ey.)  18  B.  W.  687. 
Taxation. 

6.  Act  Ky.  March  8, 1888,  to  establish  publlo 
graded  schools  in  Carlisle,  appointed  trustees,  with 
authority  to  issue  bonds  of  the  district^  not  exceed- 
ing $12,000,  for  the  purchase  of  grounds  and  build- 
ings, and  to  levy  a  property  tax  not  exceeding  50 
cents  on  the  SlOO,  and  a  poU-tax  not  exceeding  $3, 
to  pay  teachers  and  m^ntain  schools,  said  meas- 
ures to  be  approved  by  a  majority  of  the  voters  at 
an  election  ordered  for  that  purpose.  Heid,  an 
Issue  ot  bonds  for  a  lesser  amount,  and  the  levy  of 
a  tax  at  a  lesser  rate,  when  so  approved,  are  valid. 
—Rogers  v.  Trustees  Graded  School,  (Ky.)  13  & 
W.687. 

Sdre  Facias. 

See  Jxidgment,  28,  29. 

SeaL 

When  required,  see  Aitignmtmt  for  Baiefit  of 
Credltorii,  6. 

SEDUCTION. 

Criminal  prosecution —Evidence. 

1.  The  fact  that  prosecutrix  testified  that  de- 
fendant always  forced  her  does  not  reader  tlie  evi- 


dence demurrable  as  showing  another  crime,  where 
the  circumstances  testified  to  by  her  tend  to  show 
that  force  was  not  used.— State  ▼.  Btrsttman, 
(Mo.)  13  a  W.  814. 

Instructions. 

2.  Error  cannot  be  predicated  of  the  eonrt'a 
charge  that,  before  the  juir  oould  acquit  because 
a  higher  degree  of  crime  had  been  shown,  they 
wottU  liave  to  bcUeve  from  the  evidence  that,  U 
defendant  were  on  trial  for  such  higher  degree  of 
crime,  then  It  would  be  their  duty  from  such  evi- 
dence to  convict  defendant  of  such  higher  degree 
of  crime,  if  they  believed  such  evidence  to  be  true ; 
especially  where  any  possible  ambiguity  there 
might  be  in  the  words  "higher  degree  of  onme"  is 
explained  by  another  charge  that  they  should  ac- 
quit if  they  found  that  defendant  accomplished  hia 
object  by  force,  and  the  prosecntrix  only  yielded 
to  his  superior  strength.  —  State  t.  StratUnan, 
(Mo.)  18  &  W.  814. 

— —  Seduction  of  ward. 

8.  Under  Rev.  St.  Mo.  1879,  {  1280,  providing 
that,  "if  any  guardian  of  any  female  under  the 
age  of  18  years,  or  any  other  person  to  whose  care 
or  protection  any  such  female  shall  have  been  com- 
mitted, shall  defile  her  by  carnally  knowing  her 
while  she  remains  in  his  care,  custody,  or  employ- 
ment," he  shall  be  punished,  a  conviction  may  be 
had  of  one  in  whose  family  such  female  was  em- 
ployed to  look  after  his  children ;  there  being  evi- 
dence that  he  promised  her  father  to  give  her 
clothing  and  board,  and  send  her  to  school,  and 
treat  her  like  one  of  his  children.— State  v.  Stratt- 
man,  (Mo.)  18  &  W.  814. 

4.  It  is  no  defense  to  •  prosecutiOB  under  the 
statute  that  the  female  was  uncliaste. — Stat*  ▼. 
Strattman,  (Mo.)  18  S.  W.  814 

Sentence. 

See  Crtminat  Law,  69-78. 

Separable  Controversy. 

See  Removal  of  Causes,  3. 

Separation. 

Of  hosband  and  wife,' see  Husband  and  Wife,  31. 

SEQITESTBATION. 

Pleading— Intervention. 

1.  A  plea  that  the  intervenor.  In  sequestration 
proceedings,  shows  no  canse  why  he  should  be  per- 
mitted to  intervene,  and  that  the  petition  is  insuf- 
ficient In  law,  amounts  only  to  a  general  demurrer, 
and  is  not  sufficient  to  raise  the  objection  that 
no  oath  and  bond  were  filed.— Irvin  v.  EUis,  (Tex.) 
18  S.  W.  22. 

2.  A  petition  for  intervention  in  sequestration 
proceedings,  alleging  that  the  intervenor  was  the 
owner  and  in  possession  of  the  property  when 
seized  under  the  writ  of  sequestration,  and  taken 
from  his  possession,  and  given  to  plaintiff,  la  suf- 
ficient on  general  demurrer. — Irvin  t.  £aiia,(Tex.) 
IS  S.  W.  23. 

Z.  AdeolarationhytheintervenortothesherUf, 
atter  the  sequestration,  that  the  property  did  not 
belong  to  him,  will  not  estop  him  from  Intervening 
to  claim  the  property.— Irvin  v.  SlUs,  (Tax.)  18  S. 
W.  88. 

Service  of  Frooess. 

See  IFrltf,  1,  3. 

SET-OFF  AND  COUNTER- 
CLAIM. 

When  allowable. 

1.  In  an  action  oy  the  vendor  of  land  on  the 

Surchase-money  notes,  the  vendee  may  set  off 
smages  accruing  to  him  from  the  wrongful  act 
of  the  grantor  in  tearing  down  a  fence  inclosing 
part  of  the  land,  and  temporarily  ejecting  him 
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therefrom.— Apperson's  Adm'r  ▼.  Trlplett,  (Ky.) 
18  a.  W.  791. 

Against  insolvent — Debt  not  due. 

3.  A  bank  has  the  equitable  right  to  set  off, 
•gainst  deposits  made  with  it  by  an  iDsolvent  be- 
fore making  an  assignment  for  the  benefit  of  ored- 
itors,  a  debtdue  it  from  the  Insolvent  which  at  the 
time  of  the  assignment  was  not  yet  due. — Een- 
tuolcy  Flour  Co.'s  Assignee  f.  Uerohants'  Nat. 
Bank,(Ky.)13S.  W.  giO. 

Settlement. 

Bee,  also,  .Accord  and  SatisfacUon;  Payment; 

Release  and  Dltchnrge. 
Of  executors,  etc.,  see  Executors  and  Adminls- 
trators,  15-20. 

SHERIFFS  AND  CONSTABLES. 

Action  for  wrongful  levy,  see  Venue  in  CivU 
Cases,  1,  8. 

Powers — Retirement  from  office. 

1.  A  special  execution,  under  an  order  of  con- 
demnation, for  the  sale  of  attached  property  in 
the  possession  of  a  sheriff  whose  term  nas  ex- 
pired, should  run  to  his  successor.  Hansf.  Dig. 
Ark.  t  S081,  providing  that  where  an  ofBcer  has 
levied  on  goods  under  an  execution,  and  his  term 
shall  expire  before  a  sale  thereof,  he  shall  have 
power  to  do  all  things  in  relation  to  such  execu- 
tion and  sale  as  if  his  term  had  not  expired,  applies 
only  where  such  oiBcer's  duties  under  a  writ  are 
incomplete  when  bis  term  expires, — State  v.  At- 
kinson, (Ark.J  IS  S.  W.  41S. 

Duties  and  liabilities. 

8.  Hansf.  Dig.  Ark.  §S  5833-5844,  makes  It  the 
duty  of  the  sheriff  to  settle  for  the  taxes  collected 
by  him  at  each  regular  term  of  the  county  court, 
and  to  render  his  account  for  the  same.  On  fail- 
ure to  account  and  settle,  the  county  court  is  em- 
powered to  adjust  the  account  according  to  the  best 
information  obtainable,  and  ascertain  the  balance 
due  the  county.  Held  that,  a  sheriff  having  failed 
and  neglected  to  render  an  account  of  taxes  col- 
lected, or  make  any  settlement,  a  cause  of  action 
against  the  sheriff  for  taxes  collected  did  not  accrue 
until  the  adjusting  of  the  account  by  the  county 
court,  within  the  meaning  of  Mansf.  Dig.  Ark.  { 
4481,  requiring  actions  against  sheriffs  upon  any 
liability  incurred  by  them  in  the  discharge  of  an 
ofBcial  duty,  or  the  omission  of  such  duty,  to  be 
brought  within  two  years  after  the  cause  of  action 
seemed.  -Pride  v.  State,  (Ark.)  18  S.  W.  135. 

UnlawAil  seizure. 

8.  In  an  action  against  a  sheriff  for  the 'seizure 
of  goods  conveyed  to  plaintiff,  under  an  averment 
in  the  answer  that  the  debt  in  consideration  of 
which  the  goods  were  conveyed  to  plaintiff  was 
fictitious,  evidence  of  s  counter-claim  of  the  debtor 
against  plaintiff  is  admissible.— Freybe  v.  Tieman, 
(Tex.)  18  B.  W.  870. 

Failure  to  execute  process. 

4.  A  sheriff  cannot  be  held  guilty  of  a  breach  of 
bis  bond  in  failing  to  sell  attached  property  in  his 
possession  under  an  order  of  condemnation  di- 
recting such  sale,  unless  a  legal  demand  has  been 
made  on  him  for  an  execution  of  the  order. — State 
V.  Atkinson,  (Ark.)  13  S.  W.  415. 

6.  Where  a  special  execution  is  improperly  is. 
sued  to  a  sheriff  after  his  term  has  expired,  his 
failure  to  execute  it  is  no  breach  of  his  bond.— 
State  T.  Atkinson,  (Ark.)  18  S.  W.  415. 

6.  A  debtor,  being  in  failing  circumstances,  un- 
dertook, by  confessions  of  iudgment,  to  prefer  cer- 
tain creditors.  He  employed  F.  as  attorney  to  pre- 
pare the  necessary  statements,  and  enter  the 
confessions  of  judgment,  and  levy  executions  for 
such  creditors,  among  whom  was  relator.  F.  en- 
tered the  confessions  in  favor  of  seven  creditors, 
and  directed  the  sheriff-  to  levy  the  executions, 
five  of  them  simultaneously,  and  for  the  relator 
last.  The  creditors  were  notified,  and  a  few  days 
after  relator  applied  to  F.  for  an  «rder  on  the 
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sheriff,  directing  him  to  levy  his  execution  on 
certain  other  property  belonging  to  the  debtor. 
Afterwards,  learning  that  his  execution  had  been 
levied  subject  to  the  other  creditors  as  to  the 
property  first  levied  on,  he  employed  other  attor* 
neys,  and  through  them  demanded  that  the  sher- 
iff should  so  amend  the  return  as  to  show  that 
relator's  execution  was  levied  simultaneously  with 
the  others.  This  the  sheriff  refused  to  do,  and 
made  the  sale  in  accordance  with  the  levies  as 
first  made.  Held  that,  by  recognizing  the  author- 
ity of  F.  to  enter  confession  of  judgment  in  bit 
favor,  the  relator  ratified  all  the  acts  done  In  such 
connection,  and  was  bound  by  the  levies  made  un- 
der F.'s  directions.— State  v.  Harrington,  (Mo.)  13 
B.  W.  898.  o      I  V      / 

Failure  to  pay  over  collections. 

7.  In  an  action  against  a  sheriff  by  those  claim 
ing  under  defendants  in  execution,  for  failure  to 
pay  over  the  proceeds  of  property  sold  under  exe- 
cution in  excess  of  the  debt,  it  is  not  error  to  ex- 
clude evidence  that  defendant  actually  received 
more  cash  than  appears  by  his  return,  when  the 
amount  for  which  the  property  sold  is  admitted; 
that  being  the  sum  for  which  he  was  bound  to  ac- 
count, whether  he  received  the  money  or  not. — 
State  V.  Finn,  (Mo.)  18  S.  W.  713. 

Actions  on  bonds. 

8.  In  an  action  on  a  sheriffs  bond,  to  recover 
damages  for  the  loss  of  plaintiffs'  judgment  by  the 
sheriff's  failure  to  safely  keep  the  property  at- 
tached to  satisfy  it,  the  complaint  alleging  such 
neglect,  and  setting  forth  the  amount  of  the  judg- 
ment and  the  value  of  the  attached  property,  which 
exceeds  the  judgment,  is  sufficient,  though  it 
does  not  state  that  plaintiffs  lost  their  debt  by 
such  neglect,— State  v.  Atkinson,  (Ark.)  18  S.  W. 
416. 

SHIPPINQ. 

Injuries  to  passengers. 

1.  In  an  action  against  a  company  owning  a 
tug-boat,  where  the  petition  alleges  that  defendant 
was  a  common  carrier  of  passengers,  and  that  the 
child  of  plaintiffs  was  killed  while  a  passenger  on 
the  boat,  an  answer  averring  that  the  boat  was  not 
a  passenger  boat,  and  that  the  employes  of  the  com- 
pany were  forbidden  to  carry  any  one  as  a  passen- 
ger, is  sutBclent. — Cook  v.  Houston  Direct  I7av. 
Co..  (Tex.)  18  8.  W.  475. 

3.  When  the  petition  also  alleges  that  the  com- 
pany was  guilty  of  negligence  In  receiving  the 
child  on  board  of  the  boat  without  the  consent  of 
plaintiffs,  it  is  error  to  charge  that  plaintiffs  cannot 
recover  unless  the  child  was  a  passenger  on  de- 
fendant's boat. — Cook  v.  Houston  Direct  Nar.  Co., 
(Tex.)  18  B.  W.  475. 

8.  If  the  child  was  on  board  with  the  consent 
of  plaintiffs  they  cannot  recover. — Cook  T.  Houston 
Direct  Nav.  C!a,  (Tex.)  13  8.  W.  475. 

4.  If  the  crew  permitted  the  child  to  come  on 
board  without  the  consent  of  plaintiffs,  the  fact  that 
it  was  against  the  orders  of  defendant,  and  without 
the  knowledge  of  the  ofBcer  in  charge  of  the  boat,  is 
not  sufficient  to  relieve  defendant  from  liability. — 
Cook  T.  Houston  Direct  Nav.  Co.,  (Tex.)  18  S.  W. 

6.  Whether  a  child  who  was  injured  on  board 
defendant's  tug-boat,  and  who  was  between  18  and 
14  years  of  age,  had  the  intelligence  of  an  ordinary 
adult  to  perceive  and  avoid  the  dangers  of  the  sit- 
uation, is  a  question  for  the  jury. — Cook  v.  Hous- 
ton Direct  Nav.  Co.,  (Tex.)  18  8.  W.  475. 

6.  Though  the  child  had  not  the  intelligence  of 
an  adult,  yet,  if  she  did  not  act  with  the  ordinary 
prudence' of  a  person  of  her  intelligence,  she  u 
guilty  of  contributory  negligence. — Cook  v.  Hous- 
ton Direct  Nav.  Co.,  (Tex.)  18  S.  W.  478. 

Signature. 

Of  indictment,  see  Indictment  and  InformatUm, 
1,8. 

Slander.     ^  . 

See  Llbeland  Siandcr. Digitized  by  VjOOglC 
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Slavery. 

Legitimating  oliildren  of  slaves,  see  Marriage. 

Societies. 

See  Building  and  Loan  AtsodatUms;  Religloug 
SoHetiea. 

SPECIFIC  PEBFOBMANCR 

Beqnisitea  of  contract. 

1,  In  an  action  for  speciilo  performance,  and 
lor  the  recovery  of  land,  it  appeared  that  D.  con- 
veyed the  land  to  defendant  in  trust  for  plaintiff, 
subject  to  the  payment  of  a  debt;  that  plaintiff 
paid  the  debt,  and  D.  executed  a  deed  to  plaintiff 
authorizing  defendant  to  convey  to  plaintiff.  De- 
fendant, claiming  that  plaintiff  owed  him  certain 
sums  for  attorney's  fees  expended  by  him  in  per- 
fecting title  to  certain  lands,  refused  to  convey. 
It  did  not  appear,  however,  that  the  transaction 
set  up  by  defendant  had  any  connection  with  the 
land  in  controversy.  Held,  that  plaintiff  was  en- 
titled to  a  decree  vesting  title  to  the  land  in  him. 
—Cook  V.  Cook,  (Tex.)  13  S.  W.  847. 

S.  A  father  and  son  purchased  land  on  credit, 
and  Uie  son  afterwards  paid  the  purchase  priceun- 
der  a  verbal  agreement  that  he  should  nave  the 
land.  He  soon  after  exchanged  that  tract  for  an- 
other, on  which  he  made  permanent  improve- 
ments, and  occupied  it  as  bis  own  for  15  or  16 
years ;  the  father  always  recognizing  his  right  to 
it,  and  expressing  his  willingness  to  make  a  deed 
to  him.  Meld,  that  the  verbcd  agreement,  coupled 
with  the  maldcg  of  permanent  improvements  and 
long  occupation,  vested  title  in  the  son  to  the  land 
received  m  exchange.— Anderson  v.  Som,  (Tex.) 
18  S.  W.  24. 

Spirituous  Liquors. 

See  Intoxicating  Uguors. 

STATES  AND  STATE  OFFI- 
CERS. 

License  to  operate  ferry,  see  Ferry,  1. 

State  treasurer — Bonds. 

The  failure  of  the  auditor  and  secretary  of 
state  to  make  proper  monthly  and  biennial  settle- 
ments with  the  state  treasurer,  as  required  by 
law,  whereby  the  latter  was  able  to  appropriate 
money  of  the  commonwealth  to  his  own  use,  and 
to  conceal  the  fact,  does  not  release  sureties  on  the 
treasurer's  bond,  it  being  conditioned  that  the 
treasurer  should  "faithfully  and  diligently  dis- 
charge all  the  duties  appertaining  to  his  office.  "— 
Commonwealth  v.  Tate,  (Ky.)  18  B.  W.  118. 

STATUTES. 

Titles  of  laws,  see  Constitutional  Law,  4-4. 

Enactment. 

1.  After  an  act  has  been  passed  by  the  legislsr 
tnre,  signed  by  the  proper  officers  of  each  house 
and  by  the  governor,  and  filed  in  the  office  of  the 
secretary  of  state,  and  published  as  a  law,  the 
presumption  is  conclusive  that  the  act  is  the  same 
as  was  enacted  by  the  legislature,  and  neither  the 
legislative  journals,  nor  any  other  evidence,  can 
be  received  to  show  the  contrary.— In  re  Tipton, 
(Tex.)  18  S.  W.  610. 

Amendment. 

8.  By  the  act  of  1887,  portions  of  the  special 
•ct  (Act  Mo.  Feb.  18, 1838)  creating  the  school  board 
of  St.  Louis  are  repealed  or  modified,  but  the  sec- 
tions repealed  are  not  mentioned,  nor  are  the  sec- 
tions modified  set  out  in  their  modified  form.  Held 
not  a  violation  of  Const.  Mo.  art.  4,  i  34,  declaring 
that  no  act  shall  be  amended  by  providing  that  des- 
ignated words  he  stricken  out  or  certain  words  in- 
serted, but  "the  act  or  section  amended  shall  be 
set  forth  in  full  as  amended, "  because  the  clr  jige 


is  not  by  inserting  or  striking  out  designated 
words,  but  is,  in  effect,  a  repeal  by  implication. — 
State  V.  MUler,  (Mo.)  13  8.  W.  677;  Same  v.  Mack- 
Un,  Id.  680. 

8.  The  constitution  of  Texas  does  not  limit  the 
power  of  the  legislature,  in  enacting  laws,  to  en- 
actments by  amendment  of  the  Code,  under  Const. 
Tex.  art.  8,  S  86,  which  provides  that  "no  law 
shall  be  revived  or  amended  by  reference  to  its 
title,  but  In  such  case  the  act  revived  or  the  section 
or  sections  amended  shall  be  re-enacted  and  pub- 
lished at  length.  "—Washington  r.  State,  (Tez.)  13 
S.  W.  606. 

Bepeal. 

4.  Act  Ky.  March  17, 1870.  relating  to  the  sub- 
mission of  "questions  of  taxation  to  the  popular 
vote, "  and  declaring  that  if  more  than  one  ques- 
tion of  taxation  is  voted  on  at  any  one  election 
such  tax  shall  be  void,  is  not  repealed,  as  to  com- 
panies previonsly  in  existence,  by  Gen.  St.  Kj.  art. 
17,  a  28,  {  S,  (under  the  title  of  "  Courts, ")  oontaia- 
ing  a  direction  to  the  county  judge  as  to  the  man- 
ner in  which  a  proposition  to  take  stock  in  a  rail- 
road company  is  to  be  submitted,  as  such  stat- 
ute is  not,  by  its  terms,  retrospective.— Christian 
County  Court  v.  Smith,  (Ky.)  13  8.  W.  276. 

5.  Mansf.  Dig.  Ark.  J 1755,  (part  of  Act  Feb.  11, 
1876,  "An  act  prescribing  and  defining  the  duties 
of  justices  of  the  peace  in  certain  cases, "  the  prime 
object  of  which  is  to  give  information  to  grand  ju- 
ries,) provides  that  justices  shall  make  a  detailed 
statement  of  all  ctises  tried  by  them.  Section  5863 
(part  of  the  revenue  act  of  1883)  requires  a  report 
of  such  cases  only  as  resulted  in  the  imposition  of 
a  fine  or  forfeiture.  This  act  contains  no  ex- 
press repeal  of  the  former  law,  and  at  the  time 
the  former  law  was  passed,  (CJantt's  Dig.  Ark.  { 
5291,)  a  provision  of  the  revenue  law  identical  with 
section  5862  was  in  force.  Held,  that  section  58)33 
did  not  repeal  section  1765.— State  v.  Sirk,  (Ark.) 
IB  B.  W.  925. 

Stock. 

e,  see  Ra 

Street. 

See  Stunidval  CarporatUms. 


Killed  l^  locomotive,  see  Railroad  Comipaniet, 

80-82. 


SUBROGATION.     , 

Of  sureties  on  guardians'  bonds. 

1.  Under  Const.  Ark.  art.  9,  S  8,  providing  that 
the  homestead  is  not  exempt  from  levy  for  debts 
due  in  his  fiduciary  capacity  by  the  trustee  of  an 
express  trust,  and  expressly  mentioning  a  guard- 
ian as  such  a  trustee,  sureties  on  the  bond  of  a  de- 
ceased guardian  are  entitled  to  subrogation  to  the 
right  of  the  wards  to  subject  the  homestead  of  the 
guardian  to  sale  for  the  payment  of  claims  owing 
by  him  in  his  fiduciary  capacity.— Lnck  v.  Atkins, 
(Ark.)  18  S.  W.  1097. 

2.  Sureties  on  the  bond  of  a  deceased  guardian 
are  entitled  to  subrogation  to  the  rights  of  the 
wards  to  subject  the  guardian's  homestead  to  sale 
for  the  payment  of  claims  owing  by  him  in  his 
fiduciary  capacity.  And  where  the  deceased  guard- 
ian was  the  father  of  the  wards,  and  they  were 
his  sole  heirs,  such  right  of  subrogation  may  be 
made  available  to  defeat  an  action  by  the  wards 
against  the  sureties  on  a  claim  due  from  the  father 
as  guardian.— Luck  v.  Atkins,  (Ark.)  18  S.  W.  1097. 

To  vendor's  lien. 

3.  Where  a  person  loans  money  on  a  home- 
stead, such  loan  being  invalid,  but,  before  paying 
over  the  money,  he  has  part  of  it  applied  to  dis- 
charge a  vendor's  lien  on  the  land,  he  is  entitled 
to  subrogation  to  all  the  rights  of  the  vendor.— 
Texas  Land  &  Loan  Ca  T.  Blalock,  (Tez.)  IS  8. 
W.  12. 

4.  Where  the  vendee  of  land  gives  his  note  tor 
the  purchase  price,  and  afterwards  pays  the  note 
from  the  proceeds  of  property  belonging  to  his 
minor  children,  the  children,  though  nof  entitled 
to  a  resulting  trust  in  the  land,  become  subrogated 
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to  the  vendor's  lien.— Oury  v.  Sannden,  (T«i.)  U 
B.  W.  IttM). 

Substitution. 

Of  parties,  see  ParHcs,  10-12. 

Stumuons. 

Bee  Writs. 

Supersedeas. 

On  appeal,  see  Appeal,  68. 

Surveys  and  Surveyors. 

See  Public  Lnnda,  1&-16. 

Surviving  Partners. 

See  PartneniMp,  9-18. 

Swamp  Liands. 

See  Publtc  X<ind<,  2. 

TAXATION. 

See  CimsatuMonal  Law,  15-19;    Schools  and 

School-DlsaicU,  0. 
Collector,  deputies,  see  Office  and  Officer. 
Failure  of  sherilt  to  account  for  taxes,  see  Sheriffs 

and  Constables,  2. 
Of  railroad,  see  Bailroad  Companies,  14-26. 

Limitation  of  power. 

1.  Const.  Mo.  1875,  prescribing  a  limit  to  tax- 
ation, applies  only  to  taxes  for  years  subsequent  to 
its  adoption,  and  does  not  affect  the  validity  o{  lev- 
ies made  after  its  adoption  for  years  prior  thereto. 
—State  V.  Hannibal  &  St  J.  R.  Co.,  (Mo.)  18  S.  W. 
400. 
Taxable  property. 

3.  Credits  are  taxable  at  the  place  of  residence 
of  the  owner,  and  not  at  the  place  of  dei>osit.  Fol- 
lowing Ferris  v.  Eemble,  18  8.  W.  689.— Connor  ▼• 
City  of  Waxahaohle,  (Tex.)  18  B.  W.  SO, 

Corporate  stock. 

8.  Where  the  sole  defense  made  to  an  informa- 
tion under  the  "Auditor's  ARent  AcfEy.  April 
89, 1880,  to  compel  defendant  to  list  shares  of  cor- 
porate stock  owned  by  him,  for  taxation,  is  that 
the  stock  is  not  liable  to  taxation,  an  objection  that 
the  information  proceeds  for  an  assessment  of  the 
shares  of  stodc  as  suoli,  for  taxation,  while,  if  tax- 
able at  all,  they  are  by  law  taxable  as  surplus 
wealth  only,  is  waived.  —  Wbltaker  v.  Brooks, 
(Ky.)  IS  S.  W.  855. 

4.  Stockholders  in  corporations  not  Included- 
in  Oen.  St.  Ey.  c.  92,  art.  12,  which  required  cer- 
tain corporations  to  report  and  pay  taxes  on  their 
property,  and  section  S  of  which  enacted  that  the 
individual  stockholders  of  the  companies  therein 
referred  to  should  not  be  required  to  list  their 
shares  in  such  companies  for  taxation,  were  in- 
dividually liable  for  taxes  on  their  shares  of  stock 
prior  to  Act  Kv.  April  22, 1884,  which  made  all  cor- 

S>rations  subject  to  that  statute.— Whltaker  v. 
rooks,  (Ey.)  13  S.  W.  S5S. 

5.  The  act  of  April  22, 1884,  took  effect  from 
its  passage,  changed  the  mode  of  assessment,  and 
repealed  all  inconsistent  laws.  Assessors  were 
not  then  required  to  return  their  lists  until  May  Ist 
in  each  year.  By  chapter  98,  art.  12,  corporations 
had  been  required  to  report  their  lists  by  July  10th. 
Meld,  that  the  act  of  1884  applied  to  taxation  for 
that  year.— Whltaker  v.  Brooks,  (Ky. )  13  S.  W.  355. 

6.  Under  the  Act  of  1884,  the  stockholders  are 
not  liable  to  taxation  on  their  stock,  though  the 
corporation  has  not  reported  and  paid  taxes  on  lt« 
property.— Whltaker  v.  Brooks, (Ky.)  18  B.  W.  866. 

£xemptioiM. 

7.  (3onst.  Tex.  art.  11, )  9,  exempting  from  tax- 
ation the  "property  of  counties,  cities,  and  towns 
owned  and  held  omy  for  public  purposes, "  applies 


to  countv  school  lands;  and,  where  tnch  lands  are 

held  nnaer  a  lease  from  the  county,  they  cannot 
be  taxed  as  the  property  of  the  lessee.  Following 
Daugherty  v.  Thompson,  9  8.  W.  99.— Davis  v.  Bur- 
nett, (Tex.)  18  S.  W.  618. 

Assessment  and  levy. 

8.  An  assessment  is  not  invalidated  by  the  fact 
that  the  property  was  added  by  the  assessor  to  the 
inventory  of  the  tax-payer's  estate  at  the  direction 
of  the  board  of  equalization.— Connor  v.  City  of 
Waxahachie,  (Tex.)  13  S.  W.  80. 

9.  A  levy  of  a  tax  by  the  county  court  to  pay 
township  funding  bonds  gives  rise  to  a  presump- 
tion tliat  a  preliminary  order  had  been  previously 
obtained  from  the  circuitcourt  directing  the  coun- 
ty court  to  levy  the  tax,  as  provided  by  Rev.  St. 
Mo.  1879,  i  6799.— State  v.  Hannibal  ft  St  J.  K. 
Co..  (Ha)  18  S.  W.  605. 

10.  The  Hewitt  hlU  (Gen.  St  Ky.  o.  92,  art  1,  f 
12)  provides  that  personal  property  of  every  kind 
shall  be  separately  stated  and  valued,  and  that  "the 
assessor,  after  having  listed  all  the  property  re- 
quired to  be  listed  above,  shall  require  each  per- 
son, on  oath,  to  afOx  the  amount  he  or  she  is  worth 
from  all  other  sources,  after  taking  out  his  or  her 
indebtedness  from  said  amount "  Article  6,  %  27, 
provides  for  the  list  or  tax-book,  which  enumerates 
every  species  of  property,  and  also  requires  the 
tax-payer  to  give  "the  value  of  all  other  propertT, 
after  deducting  debts. "  The  statute  further  pro- 
vides that  personal  estate,  for  the  purpose  of  tax- 
ation, includes  intangible,  as  well  as  tangible, 
property.  Held,  that  no  deduction  can  be  made 
from  the  property  enumerate  In  the  list,  and,  as 
it  embraces  all  known  kinds,  the  provision  relat- 
ing to  the  deduction  of  debta  is  nugatory. — Clark 
V.  Belknap,  (Ky.)  13  S.  W.  212. 

11.  Though  the  valuation  of  the  property  may 
be  fixed  by  the  assessor,  he  has  no  authority  to  list 
it  of  his  own  accord,  on  refusal  of  the  tax-payer  to 
do  so,  but  must  report  the  fact  to  the  supervisors, 
as  required  by  the  statute. — Clark  t.  Belknap,  (Ky. ) 
18  8.  W.  212. 

Equalization. 

13.  Acta  of  two  members  of  a  board  of  equali- 
zation are  valid,  without  co-operation  of  a  third. — 
Connor  ▼.  City  of  Waxahachie,  (Tex.)  18  S.  W.  80. 

Collection — Injunction. 

IS.  Gen.  St  Ky.  (Sd.  1873,)  c  92,  art  8.  U  8,  8, 
require  the  sheriff  to  give  bond  each  year  tor  col- 
lection of  the  revenue  and  dues,  and  the  bond  stip- 
ulates that  he  shall,  during  the  year,  by  himself  or 
deputies,  collect,  account  for,  and  pay  into  the 
state  treasury,  or  to  the  proper  person,  all  taxes 
and  pnblic  dues.  On  his  failure  to  do  so  by  a  speci- 
fied time,  he  and  his  sureties  shall  be  liable  there- 
for, and  the  commonwealth  shall  have  a  lien  on  his 
land  which  shall  not  he  discharged  until  he  has  ob- 
tained a  quietus.  Held,  that  a  sheriff  was  entitled 
to  a  quietus  for  taxes  with  which  he  had  become 
chargeable  during  his  term,  but  which  he  had  been 
enjoined  from  collecting  by  order  of  court. — Com- 
monwealth V.  Masonio  Temple  Ca,  (Ky.)  18  B.  W. 
121. 

14.  Gen.  St  Ky.  (Ed.  1873,)  c.  92,  art,  S,  $S  8,  8, 
require  the  sheriff  to  give  bond  each  year  for  the 
collection  of  the  revenue  and  dues,  and  the  bond 
stipulates  that  he  shall,  during  the  year,  collect 
account  for,  and  pay  into  the  treasury  or  to  the 
proper  person  all  taxes  and  publio  dues.  Held 
that,  an  injunction  against  the  collection  of  the 
taxes  not  having  been  dissolved  by  the  appoUute 
court  until  after  the  expiration  of  the  term  of 
office  of  the  shei-ifl  who  was  chargeable  therewith, 
his  successor  has  authority,  under  the  statute,  to 
collect  the  same. — Commonwealth  v.  Masonio  Tem- 
ple Co.,  (Ky.>  18  8.  W.  lai. 

Non-payment — Forfeiture. 

15.  A  forfeiture  to  the  state,  for  non-payment 
of  taxes,  of  a  particular  quarter  section  of  land, 
will  not  divest  title  to  the  land,  when  the  taxes  on 
it  have  been  duly  paid  under  the  description, 
"blocks  73  and  74,  town  of  B, "  that  being  sufficient 
toidentUy  it-keUy  v.^&.injer,  ^5^^. 
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Bonatlon  of  farm  lands. 

16.  Act  Ark.  March  14, 1879,  which  reTises  the 
whole  subject  of  donation  of  farm  lands  forfeited 
to  the  state  for  non-payment  of  taxes,  and  which 
permits  the  state  to  donate  such  lands  to  any  adnlt 
citizen  of  the  United  States,  "subject  to  the  con- 
ditions hereinafter  mentioned,"  but  which  men- 
tions no  condition  obliging  the  donee  to  pay  for 
improvements  on  the  land,  repeals  Act  Ai-k.  Dea 
28,  1840,  i  8,  (Mansf.  Difi.  i  42S0,)  which  provides 
that  the  donee  of  improved  land  forfeited  to  the 
state  shall  pay  the  person  owning  the  improve- 
ment double  its  value.— Thomas  v.  Joyner,  (Ark.) 
13  S.  W.  391;  Winter  v.  Arnold,  Id.  509. 

Tax-titles. 

17.  A  tax-deed,  executed  by  the  collector  of 
Kansas  City,  which  fails  to  recite  that  the  tax-sale, 
when  first  begun,  was  "publicly"  held,  is  not  exe- 
cuted "substantially"  as  provided  by  the  Kansas 
City  charter,  art.  6,  |  64 ;  and  one  claiming  under 
such  a  tax-deed  is  not  entitled  to  be  repaid,  on  re- 
covery of  the  premises  by  an  adverse  claimant,  the 
amount  paid  at  the  tax-sale,  together  with  10  per 
cent,  penalty,  and  interest  at  the  rate  of  24  per 
cent,  per  annum  from  the  day  of  sale,  as  provided 
by  section  S5,  since  that  section  requires  the  tax- 
deed  to  be  executed  "substantially  as  provided" 
in  section  64. — Bingham  T.  Delougherty,  (Uo>)  IS 
8.  W.  208. 

18.  Mansf.  Dig.  Ark.  H  5780,  5T81,  providing 
that,  if  land  sold  for  taxes  shall  remain  unredeemed 
for  two  years,  the  clerk  of  the  county  court  shall 
execute  a  deed  to  the  purchaser,  which  shall  be 
"  prlnui  fade  eviden^e "  that  the  county  officers 
have  performed  all  duties  required  to  make  a  valid 
title,  cannot  prevent  the  owner  from  showing  that 
the  sale  was  void  because  not  made  on  a  day  ap- 
pointed by  law.— Taylor  V.  Van  Meter,  (Ark.)  18  S. 
W.  699. 

19.  A  donation  deed  from  the  state,  executed 
after  the  land  had  been  sold  for  taxes  under  a  de- 
cree condemning  the  land  under  the  overdue- tax 
law,  (Laws  Ark.  1881,)  conveys  no  title  to  the 
donee,  as  the  state's  Interest  has  already  been  di- 
vested by  the  sale.— Miller  v.  Reynolds,  (Ark.)  18 
8.  W.  SOT. 

20.  Where  land  Is  sold  for  taxes,  and  a  decree 
confirming  tbe  sale  is  made  by  a  court  not  le- 
g^ly  constituted,  but  afterwards  a  deed  Is  exe- 
cuted in  pursuance  of  the  sale  by  order  of  the 
proper  court,  and  an  order  for  the  possession  en- 
tered. It  amounts  to  a  confirmation  of  tbe  sale,  and 
validates  the  title.— Miller  y.  Reynolds,  (Ark.)  18 
8.  W.  597. 

31.  Defendants  In  a  tax-suit  received  no  personal 
service  of  the  summons,  and  put  In  no  appeairance. 
An  order  of  publication  was  made  on  the  false  re- 
turn of  the  sherlll  that  defendants  could  not  be 
found.  The  judgment  which  was  entered  for  a  sum 
in  excess  of  that  recited  In  the  order  of  publication 
wasvaoatedonmottonatasubsequentterm.  Held, 
that  the  title  of  purchaser  under  the  execution  sale, 
without  notice  of  the  Irregularities,  was  good. 
—Schmidt  V.  Nelmeyer,  (Mo.)  18  8.  W.  406. 

22.  Defendant,  having  obtained  a  donation  cer- 
tificate for  lands  forfeited  to  the  state  for  taxes, 
made  a  contract  with  a  tenant  already  in  possession 
under  another  person  claiming  as  landlord,  by  which 
the  tenant  agreed  to  hold  under  defendant  Within 
18  months  the  tenant  cleared  and  put  In  cultivation 
10  acres  of  the  land,  and  defendant  mada  proof  of 
that  tact,  in  compliance  with  Act  Ark.  March  14, 
1879,  prescribing  the  method  of  acquiring  state 
lands  forfeited  for  taxes.  There  was  no  evidence 
that  the  former  landlord  had  any  title,  as  It  was 
admitted  that  the  lands  bad  been  forfeited.  Held, 
that  It  was  not  necessary  that  defendant  should 
have  dispossessed  the  tenant  in  order  to  get  the 
benefit  of  his  Improvements,  since,  the  former 
landlord  having  no  claim,  the  contract  between 
him  and  tbo  tenant  was  against  public  policy,  and 
the  rule  that  a  tenant  cannot  deny  his  landlord's 
titie  has  no  application  to  such  case. — State  v. 
Hicks,  (Ark.)  18  S.  W.  704. 

28.  It  was  not  necessary  that  defendant  or  the 
tenant  should  have  resided  on  the  land,  since  the 
•tatute  (Act  Ark.  March  14, 1879j  provides  that  if 


the  applicant,  "instead  of  residing  thereon,  has 
cleared,  fenced,  and  put  in  readiness  for  culliva- 
tion  ten  acres, "  within  18  months  from  the  date  of 
his  application,  he  shall  be  entitled  to  a  deed. — 
State  V.  Hicks,  (Ark.)  IS  8.  W.  T04. 

Erroneous  taxation — Ii^unotion. 

24.  Injunction  Is  the  proper  remedy  to  prevent 
the  collection  of  an  illegal  tax.  FoUowlngGalves- 
ton  Co.  V.  Gas  Co.,  10  S.  W.  588.— Davis  v.  Burnett, 
(Tex.1  18  S.  W.  618. 

25.  It  is  not  necessary,  before  seeking  to  enjoin 
the  collection  of  an  Illegal  tax  on  county  school 
lands,  for  plaintiff  to  show  that  he  first  applied  for 
relief  to  the  board  of  equalization,  as  the  jurisdio- 
tlon  of  the  board  extends  only  to  questions  of  valo- 
ation.— Davis  v.  Burnett,  (Tex.)  18  8.  W.  G1& 

Tax-Titles. 

See  TaxatUm,  17-28. 

TELEGBAFH  COMPANIES. 

What  constitutes  delivery. 

1.  A  telegraph  company  which  has  received  a 
message  directed  to  one  person  In  the  care  of  an- 
other, and  has  tendered  it  to  the  person  in  whose 
core  It  was  to  be  delivered,  is  nnder  no  obligation, 
on  his  refusing  to  receive  the  message,  to  find  the 
addressee,  and  deliver  It  to  him. — Western  Union 
TeL  Co.  v.  Young,  (Tex.)  18  8.  W.  985. 

Failure  to  deliver  message. 

3.  A  telegraph  company  which  negligently 
failed  to  deliver  two  telegrams  announcing  tbe  ill 
ness,  death,  and  date  of  the  funeral  of  plaintiff's 
father  Is  liable  to  plaintiff  in  substantial  damages 
for  the  Injury  to  his  feelings,  without  proof  of 
pbyslcal  pain  or  pecuniary  loss.  —  Chapman  T. 
Western  Union  TeL  Co.,  (Ky.)  18  8.  W.  880. 

8.  The  loss  of  a  note  which  plaintiff  avers  his 
father  would  have  given  him,  had  he  been  able  to 
see  him  before  bis  death,  is  a  consequence  too  re- 
mote to  sustain  a  claim  for  damages. — Chapman  v. 
Western  Union  TeL  Co.,  (Ky.)  13  S.  W.  880. 

4>  In  an  action  for  failure  to  deliver  a  message 
summoning  a  physician  to  attend  plalntUTs  wife, 
who  died  two  days  later,  plaintiff  cannot  recover 
for  loss  of  his  wife's  services  where  there  Is  no 
evidence  that  her  life  conld  have  been  saved  bad 
the  message  been  promptly  delivered.— Western 
Union  TeL  Co.  y.  Eendzora,  (Tex.)  18  S.  W.  986. 

5.  Plaintiff  delivered  to  a  telegraph  company 
for  transmission  a  message  as  follows:  "R.,  [ad- 
^essed.]  Meet  me  in  C.  Saturday  night.  8.;" 
which  was  not  delivered  to  R.,  and  plaintiff  brought 
an  action  against  the  company,  alleging  that  by 
its  negligence  be  was  put  to  expense  in  hiring  a 
conveyance  to  go  from  C.  to  R.'s  home,  and  back 
again ;  that  by  loss  of  time  he  failed  to  meet  Im- 
portant engagements;  and  that,  by  reason  of  ex- 
posure, his  health  was  greatly  Impaired.  Held, 
that  the  petition  was  bad  on  demurrer,  the  dam- 
ages being  too  remote,  conjectural,  and  not  in  con- 
templation of  the  parties.  In  case  of  a  breach  of 
the  contract.— Western  Union  TeL  Co.  v.  Smith, 
(Tex.)  18  S.  W.  169. 

Presentation  of  claim. 

6.  Where  the  sender  of  a  telegram  presents.  In 
accordance  with  the  contract  with  the  telegraph 
company,  a  claim  for  damages  for  failure  to  deUv- 
er  the  message,  and  classifies  tbe  damages  as  "t50 
actual  damage,  and  (5,000  exemplary  damage," 
such  classification  does  not  prejudice  nlm  so  as  to 
prevent  his  recovering  over  (50  in  actual  damage, 
and  nothing  as  exemplary  damage. — Western 
Union  TeL  Co.  v.  Morris,  (Tex.)  18  8.  W.  888. 

Delay  In  delivery. 

7.  In  the  absence  of  other  notice  than  the  mes- 
sage Itself,  a  telegraph  company  is  not  liable  to  a 
husband  for  the  mental  suffering  of  his  wife, 
caused  by  it«  delay  in  delivering  a  message  ad- 
dressed to  the  husband,  requesting  blm  to  come 
with  "Ferdinand"  to  the  latter's  father,  who  was 
very  low,  tbough  the  agent  to  whom  the  message 
was  transmitted  knew  thjit  the  Information  re- 
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lated  to  the  wife's  father.— Western  Union  TeL 
Ca  v.  Kirkpatrick,  (Tex.)  18  8.  W.  TO. 

Mistake  In  transmission. 

8.  A  stipulation  by  a  telegraph  companj  that 
It  will  not  be  liable  for  errors  la  an  unrepeated 
message  is  valid,  and  a  verdict  and  judgment 
whereby  plaintiff  recovered  tSS.UOO  for  mistake  In 
the  transmission  of  such  a  message,  sent  under  saoh 
stipulation,  were  erroneouslv  rendered. — Western 
Union  Tel.  Co.  v.  Hearn,  (Tex.)  18  S.  W.  970. 

TBNANC3Y  IN  COMMON  AND 
JOINT  TENANCY. 

Beoovery  of  land. 

'I'enants  m  common  cannot  recover  an  entire 
tract  of  land  in  which  they  claim  a  certain  undi- 
vided interest,  where  defendant  shows  adverse 
possession  as  to  part  of  it  against  some  of  them. — 
Allen  V.  Peters,  (Tex  J  18  B.  W.  767. 

TENDER. 

Effect. 

1.  Where  a  defendant  admits  indebtedness  in 
a  certain  amount,  of  which  he  has  made  no  tender 
before  suit,  it  is  error  to  render  judgment  for  a  less 
amount,  and  to  apportion  the  costs,  —  Berry  t. 
Davis,  (Tex.)  13  S.  W.  9.8. 

2.  Under  Hansf.  Dig.  Ark.  $  5179,  providing 
that  judgment  shall  be  entered  for  the  party  en- 
titled thereto  on  the  face  of  the  pleadings,  though 
a  verdict  has  been  found  against  him,  plaintiff  is 
entitled  to  judgment  for  the  amount  admitted  to 
be  due  and  paid  into  conrt  by  defendant,  and  costs 
till  the  time  of  deposit,  though  there  has  been  a 
verdictfordefendant— Rhodes  V.Andrews,  (Ark.) 
IS  S.  W.  43a. 

Testamentary  Capacity. 

See  Wills,  1-7. 

Time. 

For  preparing  and  filing  record  on  appeal,  see  Ap- 
i)eoI,  21-33. 

Title. 

Color  of,  see  Adverse  Possession,  10. 
Ot  laws,  see  Constitutional  Law,  4-4. 
To  support-ejectment,  see  Ejectment,  1-8. 

Torts. 

i$ec  Assault  and  Butterij;  Death  l)y  Wrongful 
Act;  Deceit:  False  Imprisonvient;  Forcible 
Entry  and  Detainer;  Friiud;  Libel  and  Slnn- 
ilcr;  Malicious  Prosecution;  Negligence;  Nui- 
mtiuse;  Trespass;  Trover  and  Conversion. 

TOWNS. 

Incorporation  for  school  purposes,  see  Schools 
I  (lid  School-Districts,  1. 

Beorganisatlon. 

1.  Rev.  St.  Tez.  tit.  17,  c.  1,  art  840,  provides 
that  "any  city  •  •  •  containing  one  thousand 
inhabitants  or  over  may  accept  the  provisions  of 
this  title  in  lieu  of  any  existing  cnarter, "  etc. 
Held,  that  a  town  incorporated  under  title  17,  c. 
11,  Id.,  which  provides  for  the  organization  of  a 
*town  or  village"  containing  300,  and  less  than  1,- 

000,  inhabitants,  cannot  reorganize  under  sitld  pro- 
visions, even  though  it  has  increased  to  more  than 
1,0U()  inhabitants.— Harness  v.  State,  (Tex.)  13  B. 
W.  535. 

3.  An  attempt  by  a  town  of  over  1,000  inhabit- 
snts,  incorporated  under  Rev.  St.  Tex.  tit.  17,  o. 
11.  to  reorganize  under  the  provisions  of  titlb  17,  o, 

1,  Id.,  does  not  result  in  the  surrender  of  its  exist- 
ing charter,  even  though  all  steps  were  taken  as 
prescribed.— Harness  v.  SUte,  (Tex.)  13  S.  W.  535. 

8.  A  town,  acting  under  a  supposed  incorpora- 
tion, which  is  void  because  of  a  valid  and  existing 


charter  urevionsly  obtained,  cannot  procure  anew 
charter  by  proceeding  as  for  an  original  incorpo- 
ration.—Harness  V.  State,  (Tex.)  18  S.  W.  535. 

Officers  under  void  Incorporation. 

4.  Persons  who  are  acting  as  town  officers  un- 
der  an  incorporation  which  is  void  because  of  s 
pre-existing  valid  charter  will  be  ousted  on  pro- 
ceedings in  quo  warranto,  when  the  boundaries 
of  the  districts  from  which  they  were  elected  are 
not  coterminous  with  those  prescribed  in  the  orig- 
inal charter.— Harness  v.  Sute,  (Tex.)  18  S.  W. 
535. 

TRADE-MABKS. 
Sale. 

A  trade-mark  affixed  to  arti<des  manufaot- 
ured  at  a  particular  place  may  be  lawfully  sold 
with  the  establishment,  though  it  consists  simply 
of  the  name  of  the  vendor.--I>ant  v.  Head,  (Ey.) 
18  a  W.  1078. 

Treasurers. 
Of  state,  see  States  and  State  Offleert. 


TRESPASS. 

Who  may  maintain. 

1.  Where  a  trespass  is  committed  on  land  con- 
veyed to  trustees  to  secure  bonds  pending  fore- 
closure proceedings,  and  the  land  does  not  sell  for 
enough  to  pay  the  bonds,  and  is  purchased  by  the 
bond-holders,  they  may  sue  for  the  trespass,  nnder 
Rev.  St  Mo.  1879,  %  8462,  providing  that  every  ac- 
tion shall  be  prosecuted  in  the  name  of  the  real 
party  in  Interest,  except  as  provided  by  section 
8463,  which  declares  that  the  trustee  of  an  express 
trust  may  sue  in  his  own  name  without  joining  the 
cestui  cue  trust,  and  that  the  trustee  of  an  express 
trust  shall  be  construed  to  Include  a  person  with 
whom,  or  in  whose  name,  a  oontraot  is  made  for 
the  benefit  of  another.- Chouteau  v.  Bonghtou, 
(Mo.)  18  8.  W.  877. 

What  constitutes. 

3.  la  an  action  for  trespass  on  plaintlS'a  Isno, 
where  the  affidavit  in  attachment  alleges  that  the 
Injuries  complained  of  arose  from  the  commission 
of  some  felony  or  misdemeanor,  evidence  that  de- 
fendant, representing  himself  to  be  the  agent  of  a 
third  person,  from  whom  he  had  no  authority,  sold 
timber  on  the  land,  and  collected  the  proceeds, 
that  the  timber  was  out  and  carried  away  under 
such  sale,  and  that  defendant  indorsed  the  tres- 
pass, is  admissible  nnder  Rev.  St.  Mo.  1878,  i  1369, 
which  makes  it  a  misdemeanor  for  one  to  cut  down 
or  carry  away  any  trees  on  land  not  his  own.— 
Chouteau  v.  Boughton,  (Mo.)  13  S.  W.  877. 

Criminal  trespass. 

8.  A  conviction  under  Pen.  Code  Tex.  art  684, 
for  "knowingly"  causing  cattle  to  go  into  the  in- 
closed lands  of  another,  without  the  latter's  con- 
sent, cannot  be  had  where  it  appears  that  defend- 
ant had  permission  from  the  former  owner  of  the 
land  to  turn  his  cattle  on  the  land,  and  did  not 
know  that  it  had  recentiv  been  sold.— Yarbrougb 
V.  State,  (Tex.)  18  8.  W.  775. 

TRESPASS  TO  TRY  TITLE. 

When  lies. 

1.  Where  persons  in  possession  of  land  as  ten 
ants  disown  the  relation,  and  claim  adversely,  tres- 

gass  to  try  title  will  lie  against  them. — Hall  V. 
[ay wood,  (Tex.)  13  8.  W.  613. 

3.  Testator  devised  land  to  his  children,  and 
provided  that,  as  each  became  of  age,  his  executors 
should  partition  and  deliver  to  him  or  her  one-half 
of  his  or  her  ultimate  distributive  share.  Two, 
only,  of  the  executors  joined  in  the  conveyance  to 
plaintiff,  a  daughter  of  testator.  Held  that,  irre- 
spective of  the  deed,  plaintiff's  Interest  as  joint 
tenant  entitled  her  to  bring  action  for  possession 
against  one  claiming  the  same  by  adverse  posses- 
•lon.— HaU  v.  Haywood,  (Tex.)  18  S.  W.  613.  > 
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Defenses. 

8.  In  1840,  H.  sold  to  W.  the  equitable  title  to 
certain  land.  H.  did  not  obtain  legnl  title  until 
1878,  and  In  1887  he  conveyed  the  land  to  plaintiff 
for  a  nominal  sum  by  warranty  deed,  taking  back 
•  contract  that  he  should  not  be  bound  by  his  war- 
ranty. Prior  to  that  time  he  had  made  no  claim  to 
the  land.  In  1867,  W.  deyised  the  land  to  parties 
under  whom  defendant  claims,  and  by  them  the 
taxes  were  paid.  No  one  was  in  actual  possession. 
Meid,  that  defendant  was  not  estopped  by  laches 
fi-om  asserting  his  equitable  title,  as  bis  right  to 
equitable  relief  depended,  not  on  the  date  Of  his 
claim,  but  on  the  lapse  of  time  after  it  was  dis- 
puted.—Robertson  V.  Du  Bose,  (Tex.)  13  8.  W.  800. 

4.  W.  devised  an  undivided  interest  in  the  land 
to  defendant's  grantor,  and  the  will  was  probated 
before  the  conveyance  of  the  interest  to  defend- 
ant Held,  that  defendant's  interest  was  sut&cient 
to  defeat  reooveiy  of  any  part  of  the  land  by  plain- 
tiff.—Robertson  V.  Dn  Bose,  (Tex.)  18  S.  W.  800. 

Pleading. 

6.  Avermenta  that  plaintiff  is  the  owner  in 
fee-simple  of  certain  land,  and  that  defendant  is 
setting  up  a  pretended  claim  thereto,  authorize,  on 
general  demurrer,  the  intendment  that  plaintiff  is 
entitled  to  the  possession  of  the  premises. — Rains 
V.  Wheeler,  (Tex.)  13  8.  W.  334. 

6.  Rev.  St.  Tex.  art.  4790,  provides  that  de- 
fendant in  trespass  to  try  title  shall  be  the  person 
In  possession  if  the  premises  are  occupied,  or  aome 
person  claiming  title  thereto  if  they  are  unoccu- 
pied. Article  4794  provides  that  an  answer  to  the 
merits  shall  be  deemed  an  admission  by  defendant 
that  he  was  in  possession  or  claimed  title  when  the 
action  was  begun.  Held,  that  an  allegation  in  the 
petition  that  defendant  claimed  title  to  the  prem- 
ises was  sufficient  without  an  allegation  that  he 
had  dispossessed  plaintiff,  though  article  4786,  in 
prescribing  the  form  of  the  petition,  makes  the  lat- 
ter one  of  the  requisite  allegations.  — Rains  r 
Wheeler.  (Tex.)  18  S.  W.  834. 

7.  Where  defendant  flies  a  piea  in  reconven- 
tion claiming  an  interest  in  the  property,  in  reply 
to  which  plaintiff  flies  a  supplemental  petition, 
fully  and  specially  pleading  his  title,  and  praying 
for  specific  and  general  relief,  the  overruling  of  a 
demurrer  to  the  original  petition  is  not  prejudicial 
to  defendant— Rains  v.  Wheeler,  (Tex.)  18  B.  W. 
884. 

8.  In  trespass  to  try  title  by  the  grantee  of  a 
purchaser  from  the  county  of  school  lands  against 
one  who  was  a  settler  thereon  at  the  time  of  the 
sale  by  the  county,  to  recover  possession  of  the 
land,  the  settler  cannot  depend  on  a  plea  of  not 
guilty.  He  must  plead  specially  that  he  was  an 
actual  settler  when  the  lands  were  sold,  that  he 
desired  to  purchase,  and  must  offer  to  purchase  on 
the  terms  of  the  sale  by  the  county. — Ferego  v. 
White,  (Tex.)  18  S.  W.  974 

Evidence. 

9.  It  is  not  competent,  in  trespass  to  try  title, 
to  show  that  the  deed  under  which  plaintiff  claims 
was  intended  to  embrace  land  not  in  fact  included 
in  the  description.— Watts  v.  Howard,  (Tex.)  13  S. 
W.  966. 

10.  In  trespass  to  try  title,  where  a  decree  of 
partition  between  the  heirs  of  one  under  whom  de- 
fendant claims  is  in  evidence,  it  is  competent  to 
prove  that  a  parol  partition  making  the  same  dis- 
position of  the  land  bad  been  previously  made, 
and  that  the  decree  was  obtained  simply  on  ac- 
count of  the  death  of  some  of  the  parties. — War- 
ren v.  Fredericks,  (Tex.)  13  8.  W.  643. 

11.  In  an  action  concerning  land  between  the 
devisees  of  a  testator  and  parties  deriving  ti- 
tle from  the  executor,  the  executor  may  testify  to 
the  facts  with  regard  to  his  purchase  of  the  laud 
at  a  sheriff's  sale  made  under  a  judgment  recov- 
ered by  the  executor.— Bennett  v.  Kiber,  (Tex.) 
13  S.  W.  220. 

12.  In  such  suit,  permitting  the  executor  to  tes- 
tify that  be  paid  taxes  on  the  land  after  he  bought 
it  is  harmless  error. — Bennett  v.  Kiber,  (Tex.)  IS 
8.  W.  220. 


13.  Where  the  answer  In  trespass  to  try  title 
alleges  that  plaintiff  fraudulently,  and  at  an 
inadequate  price,  bought  the  land  at  a  sale  under 
a  deed  of  trust  given  by  defendanta,  in  which 
he  was  beneficiary,  evidence  that  there  were  other 
liens  besides  his  on  the  land  is  admissible,  and  it 
is  not  necessary  that  plaintiff  shall  have  specially 
replied  to  defendants'  allegation;  Rev.  St  Tex. 
art  1197,  providing  that  "it  shall  not  be  necessary 
for  the  plaintiff  to  deny  any  special  matter  of  de- 
fense pleaded  bv  the  defendant,  but  the  same  shall 
be  regarded  as  denied,  unless  expressly  admitted.  * 
—Meyer  v.  Opperman,  (Tex.)  18  8.  W.  174. 

Declarations  and  admissions. 

14.  Evidence  of  atatementa  made  in  regard  to 
the  land,  by  one  in  possession,  while  negotiating 
for  its  iiurchase,  are  inadmissible  against  plaintiff 
where  it  does  not  appear  that  plaintiff  claimed 
through  the  occupancy  of  such  person,  or  that 
such  person  sustained  any  relation  to  plaintiff 
which  would  make  the  declarations  binding  on 
him.— Warren  v.  Fredericks,  (Tex.)  18  S.  W.  64a. 

15.  Where  a  person  has  testified  in  an  action 
of  trespass  to  ti^  title,  in  which  plaintiff  claims, 
by  adverse  possession,  that  be  was  in  possession 
of  the  land  in  controversy  as  a  tenant  of  plaintiff 
evidence  as  to  actions  or  declarations  of  such  ten- 
ant while  in  possession  are  incompetent  to  show 
want  of  title  in  plaintiff. — Warren  v.  Fredericks, 
(Tex.)  18  a.  W.  648. 

Documentary. 

16.  The  parties  to  an  action  stipulated  that  a 

Satent  to  H.,  issued  in  1873,  was  common  source  of 
tie.  MeUL,  that  a  contract  by  which  H.,  befura 
obtaining  the  patent,  sold  the  equitable  title  to  W., 
in  1840,  was  admissible  to  show  who  ow=ed  the 
land  held  by  the  patent. — Robertson  v.  Du  Bo^, 
(Tex.)  13S.  W.  800. 

17.  It  was  stipulated  that  either  party  might 
nse  as  evidence  original  deeds  and  certified  copies 
without  being  required  to  account  for  the  loss  or 
destruction  of  the  original,  and  without  the  notice 
of  filing  required  by  law.  Held,  that  this  did  not 
take  away  the  right  to  object  to  a  deed  because  not 
duly  registered,  or  otherwise  properly  proved.— 
Robertson  v.  Du  Bose,  (Tex.)  18  S.  W.  300. 

18.  An  unconditional  certificate  issued  by  a  coun- 
ty board  of  land  commissioners  to  the  assignee  of 
a  conditional  certificate,  and  the  report  of  the  board 
to  the  land  department,  are  admissible  in  evidence 
in  an  action  between  the  heirs  of  the  assignor  and 
the  grantees  of  the  assignee,  without  proof  of  the 
facts  necessary  to  give  the  board  jurisdiction  to 
issue  the  oertlflcate.— Capps  v,  Terry,  (Tex.)  18  S. 
W.  52. 

19.  Where  both  defendants  claim  nnder  the  tama 
chain  of  title,  nearly  to  themselves,  a  certified  copy 
of  an  instrament  in  that  chain  is  admissible  in  fa- 
vor of  both,  though  the  notice  of  its  filing  required 
by  statute,  and  which  was  in  the  name  of  the  de- 
fendants, was  signed  by  the  attorney  of  one  of  the 
defendants  only.— Capps  v.  Terry,  (Tex.)  13  S. 
W.  82. 

20.  In  a  suit  for  possession  of  land  patented  to 
plaintiffs,  as  heirs  of  the  heir  of  B.,  to  whom  the 
certiflcates  were  issued,  title  beiug  shown  in  plain- 
tiffs, and  there  being  no  evidence  of  an  actual 
sale  of  the  certiflcates,  or  of  title  in  defendants, 
an  unacknowledged  instrument  executed  by  the 
administratrix  of  B.  after  close  of  the  administra- 
tion, purporting  to  convey  the  certiflcates  to  the 
person  under  whom  defendants  claim,  is  not  ad- 
missible to  show  the  intention  in  regard  to  the  cer- 
tificates.—Utzfield  V.  Bodman'B  Heirs,  (Tex.)  133- 
W.  414. 

Weight  and  sufaoienoy. 

21.  Evidence  that  plaintiff's  grantor,  before  con- 
veying to  plaintiff,  had  transferred  to  a  third  pei^ 
son  an  equitable  right  to  a  conveyance  of  Qie  land 
sued  for,  is  not  sufflcient  to  sustain  the  defense 
of  outstanding  title.— YeUow  Pine  Lumber  Ca  v. 
Carroll,  (Tex.)  18  8.  W.  261. 

22.  llie  evidence  of  an  unconditional  land  cer- 
tificate issued  by  a  county  board  of  land  commis- 
sioners to  the  assignee  of  a  conditional  certificate, 
and  report  as  to  tho  person  to  whom  the  certificate 
was  issued,  cannot  be  overcome  by  the  entry  in  tlio 
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register  required  to  be  kept  by  the  oommlssloner 
of  claims  01  all  certificates  presented  to  him  by  the 
commissionerof  theKeaerallaad-offlce,  which  entry 
showed  its  issue  to  the  assignor. —Capps  v.  Terry, 
(Tex.)  13  S.  W.  62. 

28.  From  the  record  of  •  transfer  of  a  land  cer- 
tificate it  appeared  that,  thouRh  it  purported  to  be 
made  and  was  acknowledged  by  H.  E.  T.,  the  own- 
er of  the  certificate  transferred,  it  was  sicrned  by 
E.  H.  T.  An  agent  of  the  transferees  testified  that 
when  he  corrected  the  field-notes  of  the  survey  for 
them  he  found  the  original  certificate,  and  the 
transfer  from  M.  E.  T.  to  his  clients,  on  file  in  the 
general  land-of^ce :  that  he  withdrew  them  to  have 
uiem  recorded  in  the  county,  and  they  were  after- 
wards destroyed  by  the  burning  of  the  court-house. 
Held,  that  it  was  proper  to  submit  to  the  jury  the 

Jiuestion  whether  M.  E.  T.  ever  executed  a  trans- 
er  of  the  oertificate.— Gspps  v.  Terry,  (Tez.)  18  S. 

w.ea. 

84.  In  trespass  to  try  title,  plaintiff  introduced 
in  evidence  a  deed  from  one  whom  be  claimed  to 
be  the  common  source  of  title,  and  proved  that  after 
the  delivery  defendant  obtained  a  sheriff's  deed  to 
the  land  on  a  judgment  against  plaintiff's  grantor 
and  another.  Held  not  to  make  a  pfima  facie 
case,  since  it  did  not  appear  that  defendant's  title 
was  not  derived  from  the  other  judgment  debtor 

-Howard  v.  Masteraon,  (Tex.)  18  S.  W.  685. 

85.  In  a  suit  for  possession  of  land  patented  to 
plaintiffs,  as  heirs  of  the  heir  of  B.,  to  whom  the 
certificates  were  issued,  evidence  that  the  widow 
and  administratrix  of  B.  was  directed  by  the  pro- 
bate court  to  use  the  land  for  the  support  of  her- 
self and  children,  "so  long  as  she  might  be  undis- 
turbed by  the  course  of  law  and  the  succession 
closed; "an  unacknowledged  instrument,  executed 
by  the  administratrix  and  her  second  husband 
after  the  administration  was  closed,  purporting  to 
convey  the  certificates  to  one  from  whom  defend- 
ants show  deeds;  and  evidence  that  the  land  was 
surveyed  and  located  for  some  person  other  than 

Elaintiffs,  and  that  defendants  and  their  vendors 
ave  paid  the  taxes  on  it, — are  not  sufficient  to 
show  a  sale  of  the  certificates,  or  title  in  defend- 
ants.—Utzfleld  V.  Bodman's  Heirs,  (Tex.)  18  S.  W. 
474. 

86.  After  execution  of  a  mortgage  in  18SS,  the 
grantor  went  to  Mexico,  and  one  intimate  with  him 
VBStlfied  that  he  stated  that  he  owned  no  land  in 
Texas,  and  there  was  also  evidence  that  he  execut- 
ed a  deed  to  the  mortgagee's  administrator.  Aft- 
erwards his  widow  and  heirs  resided  in  Texas,  but 
made  no  claim  to  the  land  until  shortly  before  suit. 
The  mortgagee  took  possession,  as  authorized  by 
the  mortgage,  and  he,  and  those  claiming  under 
him,  paid  the  taxes,  except  for  about  six  years, 
and  held  possession  themselves  or  by  tenants  the 
greater  part  of  the  time.  The  mortgagee's  heirs 
sold  in  1870  to  one  who  in  1880  sold  to  defendants, 
who  took  and  held  possession  till  time  of  trial. 
Held,  that  judgment  was  properly  rendered  for 
defendants.— Bodriguez  v.  Hayes,  (Tex.)  18  S.  W. 

27.  In  trespass  to  try  title,  plaintiff  contended 
that  the  L.  survey,  under  which  he  claimed,  com- 
menced at  the  8.  W.  corner  of  the  8.  survey, 
(which  was  a  fixed  point,)  and  ran  south ;  that  the 

A.  survey  made  at  the  same  time,  began  at  the 
same  corner,  and  ran  north  Instead  of  south,  so  as 
not  to  embrace  the  land  In  controversy.  There 
were  erasures  in  all  the  surveys,  some  showing 
one  and  some  another  direction.  Two  witnesses 
testified  that  they  saw  the  A.  survey  before  it  was 
changed,  and  it  then  called  for  directions  as 
claimed  by  defendants.  The  original  survey  of 
the  L.,  calling  for  directions  as  claimed  by  plain- 
tiff, had  been  cancelled,  and  a  new  survey,  calling 
for  directions  as  claimed  by  defendants,  was  filed, 
and  the  patent  under  which  plaintiff  claimed  was 
Issued  thereon.  The  originnl  survey  called  for  the 
L.  as  beginning  at  the  B.  W.  corner  of  the  8.,  and 
the  A.  called  for  the  same,  so  that,  if  the  A.  ran 
south  as  claimed  by  defendant,  it  would  have  con- 
flicted with  the  L.  The  corrected  survey  of  the  L. 
called  for  the  S.  E.  corner  of  the  A.  instead  of  the 
S.  W.  corner  of  the  S.    If  the  A.  ran  north,  its  S. 

B.  corner  and  the  8.  W.  corner  of  the  S.  would 


have  been  the  same,  and  there  would  have  been  no 
necessity  for  the  change.  The  change  made  the 
survey  as  claimed  by  defendants.  Held,  that  judg- 
ment was  properly  for  defendants. —  Keyser  v. 
Meusebach,  (Tex.)  18  B.  W.  967. 

Instructions. 

88.  Where  plaintiffs  In  trespass  to  try  title  es- 
tablished their  title  bv  written  muniments,  except 
their  relationship  to  the  ancestor  under  whom  they 
claimed,  which  was  not  disputed,  a  charge  that 
they  had  shown  a  title  which  entitled  them  to  re- 
cover the  lands,  unless  defendants  were  entitled  to 
hold  under  the  statute  of  limitations,  is  proper. — 
Van  Sickle  v.  CaUett,  (Tex.)  18  S.  W.  81. 

89.  In  trespass  to  try  title  It  Is  not  error  for  the 
court  to  refuse  to  charge  as  to  the  effect  of  a  de- 
cree In  partition  of  the  land  in  controversy  be- 
tween plaintiffs'  predecessors  in  title  and  third 
persons,  where  the  decree  does  not  make  a  parti- 
tion, but  leaves  the  parties  as  they  were  before  the 
suit  was  brought.— van  Sickle  ▼.  CaUett,  (Tex.)  18 
S.  W.  81. 

Judgment. 

80.  Where  plaintiff  recovers  on  his  first  ground 
of  action,  the  ruling  of  the  court  on  so  much  of  his 
petition  as  seeks  alternative  relief,  even  though 
erroneous,  is  not  prejudicial  to  defendant.— Rains 
T.  Wheeler,  (Tex.)  18  B.  W.  884. 

TBIAL. 

See,  also.  Appeal;  Appearance;  Certiorari; 
Costs;  Exceptions,  BlU  of;  Judgment;  Jury; 
New  Trial;  Pleading;  Practlcein  CivU  Case*: 
Witness. 

Conduct  of  trial. 

1.  Where,  on  adjournment  of  the  trial  to  per* 
mit  the  judge  to  preside  at  a  term  of  court  in  an- 
other county,  the  parties  have  agreed  that  the 
trial  should  proceed  at  a  special  term,  which  could 
legally  last  only  two  weeks,  and  the  contestant  has 
stated  that  be  would  not  consume  over  two  days  in 
the  examination  of  his  witnesses,  it  is  not  an  abuse 
of  discretion  for  the  oonrt  to  compel  him  to  close 
his  case  after  allowing  him  half  a  day  beyond  the 
allotted  time  for  the  examination  of  witnesses. — 
Jones  v.  aiideweU,  (Ark.)  18  S.  W.  728. 

Beoeptlon  of  evidence. 

a.  If,  after  evidence  is  rejected  as  Incompe- 
tent, proof  is  made  which  shows  its  competency, 
it  should  again  be  offered. — Jones  v.  Bt.  Louis,  L 
M.  &  B.  Kv.  Co.,  (Ark.)  18  8.  W.  416. 

8.  Under  Rev.  St.  Tex.  art.  1381,  requiring  the 
special  verdict  to  flnd  "  the  facts  as  established  by 
the  evidence, "  so  that  nothing  shall  remain  for  the 
court  "but  to  draw  from  such  facts  the  conclusions 
of  law,"  it  is  proper,  in  an  action  for  injuries  re- 
ceived at  a  railroad  crossing,  to  refuse  to  submit  as 
a  special  issue  the  question  whether  plaintiff  by 
looking  westward  could  have  seen  the  train  in  time 
to  avoid  the  accident,  as,  upon  an  affirmative  find- 
ing, it  would  still  beaquestion  forthe  jury  whether 
his  failure  to  look  in  that  direction  was  negligence. 
—Gulf,  C.  &  8.  F.  Ry.  V.Anderson,  (Tex.)  18  S.  W. 
196. 

4.  Where  both  parties  in  trespass  to  try  tltie 
have  Introduced  their  testimony  and  closed,  evi- 
dence on  behalf  of  plaintiff  that  trees  were  marked 
on  a  certain  line  of  the  survey  beyond  the  point 
claimed  by  defendants  as  a  corner,  and  that  the 
marked  line  extended  to  the  point  claimed  by 
plaintiff  as  the  corner.  Is  not  in  rebuttal,  within 
Rev.  St.  Tex.  art.  1297,  subd.  9,  providing  that, 
after  the  parties  have  introduced  their  evidence, 
they  "shall  then  be  confined  to  rebutting  testi- 
mony on  each  side. "— Ayers  v.  Harris,  (Tex.)  13  8. 
W.  768. 

5.  When  a  part  of  an  ordinance  Is  relevant, 
and  another  irrelevant,  the  admission  of  the  whole 
ordinance  is  not  error,  in  tho  absence  of  a  motion 
to  exclude  the  irrelevant  part.— Wllkins  v.  Bt 
Louis,  I.  M.  &  S.  Ry.  Co.,  (Mo.)  18  S.  W.  893. 

Objections  to  evidence— Demurrer. 

6.  Defendant  does  not  waive  a  demurrer  to 
plaintiff's  evidence  by  putting  In  his  own  evidence ; 
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but  the  anpreme  court,  In  reviewing  the  ruling  of 
the  lower  court,  will  do  so  in  the  light  of  all  the 
evidence,  no  matter  by  whom  or  when  offered; 
and  If  there  is  a  case  to  go  to  the  jury  the  supreme 
court  will  not  reverse,  though  the  demurrer  to 
plaintilTB  evidence  should  have  been  sustained  as 
the  case  stood  when  it  was  interposed.— Weber  v. 
Kansas  City  Cable  By.  Co.,  (Mo.)  18  8.  W.  687. 

Bight  to  open  and  close. 

7.  Defendant  in  attachment  cannot  controvert 
the  grounds  on  whicb  the  writ  has  been  sued  out 
for  the  purpose  of  defeating  it,  when  he  admits 
plaintiff's  cause  of  action,  but  denies  that  the  prop- 
erty attached  is  subject  to  sale,  claiming  it  as  part 
of  his  homestead,  and  he  is  therefore  entitled  to 
open  and  conclude  the  trial. — Milburn  Wagon  Co. 
v.  Kennedy,  (Tex.)  18  S.  W.  88. 

Arguments  of  counsel. 

8.  After  the  refusal  of  the  court  to  allow  boola 
to  be  Introduced  In  evidence,  counsel  for  the  op- 
posite party  cannot,  in  his  argument  to  the  jury, 
comment  on  the  failure  to  introduce  them.— llar- 
tiu  Brown  Co.  v.  Perrill,  (Tex.)  13  S.  W.  975. 

9.  In  an  aotion  against  a  railroad  company  for 
negligently  causing  the  death  of  an  employe,  the 
action  of  the  court  in  permitting  plaintiff's  counsel, 
in  the  presence  of  the  jury,  to  read  authorities  to 
the  court  showing  a  verdict  for  tl  5,000,  and  another 
for  tlO,0OU,  against  railroad  companies,  does  not 
show  such  an  abuse  of  judicial  discretion  as  to 
warrant  a  reversal.— Missouri  Pac.  Ry.  Co.  v.  La- 
mothe,  (Tex.)  18  S.  W.  194. 

10.  It  is  not  Improper  for  plaintilTs  counsel  to 
say,  in  his  closing  argument,  in  an  actioo  for  ma- 
licious prosecution,  "I  proved  that  defendant  was 
down  at  the  trial,  and  that  plaintiff  was  acquit- 
ted, upon  the  ground  that  he  had  permission  to  open 
the  letter, "  wuere  such  statement  is  a  legitimate 
deduction  from  the  testimony. —  Sutor  v.  Wood, 
(Tex.)  13  S.  W.  831. 

Instructions. 

11.  Where  no  requests  to  instruct  the  jury  upon 
particular  points  have  been  made,  it  is  not  error  if 
the  court  falls  to  do  so. — Milbum  Wagon  Co.  v. 
Kennedy,  (Tex.)  IS  B.  W.  28. 

12.  Where  re<juests  to  charge  are  made  before 
any  charge  is  given,  error  cannot  be  predicated 
on  their  refusal,  where  they  are  not  afterwards 
repeated.— Chesapeake,  O.  &  8.  W.  K.  Co.  v.  Hen- 
driclcs,  (Tenn.)  18  B.  W.  696. 

13.  Where  the  court  modifies  an  instruction  re- 
quested by  striking  out  a  sentence,  but  supplies 
the  sentence  in  different  language  in  other  parts  of 
the  charge,  an  objection  that  the  instruction  was 
not  given  as  requested  is  untenable.— Mctcalf  ▼. 
Little  Rock  St.  Ry.  Co.,  (Ark,)  13  S.  W.  7-29. 

14.  The  refusal  to  give  special  instructions  can- 
not be  asslgaed  as  error  when  such  instructions 
are  asked  for  before,  instead  of  after,  the  general 
charge  has  been  given,  and  such  general  charge  Is 
not  preserved  in  the  bill  of  exceptions. — Chesa- 
peake, O.  &  a  W.  R.  Co.  V.  Foster,  (Tenn.)  18  S. 
W.  694. 

15.  An  instruction  that  plaintiff.  In  suing  out 
an  attachment,  must  have  acted  so  as  not  to  "un- 
justly or  wrongfully"  injure  the  rights  of  other 
creditors,  is  properly  refused,  since  it  leaves  it 
for  the  jury  to  say  what  plaintiff  might  lawfully 
do.— Martin  Brown  Co.  v.  Perrill,  (Tex.)  18  S.  W. 
975. 

16.  Where  the  court  had  already  instructed  the 
jury  that  certain  evidence  had  nothing  to  do  with 
the  case,  and  was  to  be  disregarded,  it  was  not 
error  to  refuse  to  repeat  the  ruling  on  a  motion  to 
strike  out.— RoUlns  v.  O'FarreU,  (Tex.)  18  B.  W. 
1031. 

17.  Where  the  court,  at  defendants'  request,  In- 
structs the  jury  to  allow  them  all  credits  admitted 
by  the  petition,  and  the  latter  admits  more  than 
are  found  by  an  auditor,  an  instruction  to  allow 
all  reported  by  the  auditor,  none  of  the  latter  be- 
ing excepted  to,  is  unnecessary.— Kempner  v.  Gal- 
veston County,  (Tex.)  13  S.  W.  400. 


Instractlons — On  weight  of  erldenoe. 

18.  The  court  is  prohibited  from  charging  the 
jury  as  to  the  weight  of  the  evidence  ^  Const. 
Ark.  f  88,  art.  7.— -Cameron  v.' Vandegriff,  (Ark.) 
18  S.  W.  1092. 

19.  An  instruction  to  consider  as  actual  dam- 
ages the  physical  pain  and  suffering  experienced 
by  plaintiff  is  not  objectionable  as  a  charge  on  the 
evidence,  where  it  is  undisputed  that  plainUff  had 
three  ribs  and  one  leg  broken. — Baldridge  &  Court- 
ney Bridge  Co.  v.  Cartrett,  (Tex.)  18  S.  W.  8. 

20.  The  word  "satisfy"  should  not  be  naed  in 
Instructions  on  the  evidence  in  civil  cases,  as  the 
verdict  should  be  given  on  preponderance  of  evi- 
dence.—Arkansas  M.  R.  Co.  V.  Canman,  (Ark.)  U 
S.  W.  280. 

Direction  of  verdict. 

81.  A  direction  of  a  verdict  for  defendants  will  be 
set  aside  on  appeal,  where  there  is  any  evidence 
in  support  of  ViBintiff's  side  of  the  iasue. — Com- 
monwealth V.  Tate,  (Ky.)  18  S.  W.  11& 

Verdict. 

88.  A  verdict  "for  the  plaintiff,  damages  to  the 
amount  of  t7,600, "  is  sufBciently  definite.— Missouri 
Pac.  By.  Co.  v.  White,  (Tex.)  13  S.  W.  65. 

83.  Though  plaintiff  is  formally  joined  by  her 
husband  as  a  party,  a  verdict  for  "plaintiff  "  is  not 
defective. — Shannon  v.  Jones,  (Tex.)  18  S.  W.  477. 

84.  In  attachment  by  a  creditor  of  a  firm  to  col- 
lect a  note  due  her,  where  intervening  creditors 
have  put  in  no  defense,  and  the  court  has  instruct- 
ed the  jury,  after  stating  the  issues  between  plain- 
tiff and  intervenors,  that  if  they  found  that  the 
note  sued  on  represented  a  real  debt,  and  that  the 
attachment  was  sued  out  for  the  purpose  of  col- 
lecting It,  and  not  of  delaying  and  defrauding 
creditors  of  the  firm,  they  should  find  for  plaintiff 
a  verdict,  "We,  the  jury,  render  a  verdict  in  fa- 
vor of  plaintiff, "  is  a  sufficient  finding  for  plain- 
tiff against  intervenors  for  the  whole  demand 
claimed  in  her  petition,  and  that  the  attachment 
was  not  fraudulentlv  issued. —Martin  Brown  Ck>. 
V.  Perrill,  (Tex.)  13  8.  W.  976. 

85.  Mansf.  Dig.  Ark.  H  51«2,  5143,  provide  that 
the  court  may  require  the  jury,  "In  any  case  in 
which  they  render  a  general  verdict,  to  find  spe- 
cially upon  particular  questions  of  facts,  to  be 
stated  in  writing;"  and  that,  "when  the  special 
finding  of  facts  is  inconsistent  with  the  general 
verdict,  the  former  controls  the  latter,  and  the 
court  may  give  judgment  accordingly."  Seld 
that,  if  the  verdict  is  sustained  by  any  one  of  two 
or  more  iaterpretations  of  the  evidence,  it  is  not 
necessary  that  the  jury  should  concur  in  a  special 
finding;  but  if  they  must  necessarily  agree  on  the 
answer  to  some  particular  question  before  they 
can  find  the  verdict,  and  their  answer  shows  that 
they  cannot  agree,  the  general  verdict  should  be 
disregarded.  —  Arkansas  M.  B.  Co.  T.  Cknman, 
(Ark.)  13  S.  W.  2S0. 

Trial  by  court. 

88.  Where  issues  of  fact  have  been  tried  by  the 
court,  judgment  will  not  be  revei-sed  because  of 
the  admission  of  testimony  merely  immaterial, 
though  of  a  character  that  might  prejudice  a  jury. 
—Andrews  v.  Key,  (Tex.)  13  8.  W.  640. 

87.  A  statement  by  a  witness  that  "the  undis- 
puted fact  is  that  said  land  has  been  and  is  the 
property  of  [defendant]  for  the  past45or46  years" 
will  not  cause  a  reversal,  where  the  case  waa  tried 
by  the  court,  and  the  evidence,  withont  this  atate- 
ment,  was  conclusive  as  to  ownership.— Rodriguet 
V.  Hayes,  (Tex.)  18  S.  W.  896. 

Findings. 

28.  The  court  having  orally  stated  the  findings 
at  the  time  of  rendering  judgment,  and  having 
filed  them  during  the  term,  appellant  cannot  com- 
plain that  they  were  not,  on  his  request,  filed  in 
time  to  enable  him  to  base  a  motion  for  a  new  trial 
thereon.— Anderson  v.  Horn,  (Tex.)  13  S.  W.  84. 

89.  It  is  not  necessary  that  facts  found  by  the 
court  should  be  set  out  with  the  particularity  re- 
quired in  special  pleading.  —  Andrews  v.  Key, 
(Tex.)  13  8.  W.  640.  ,  , 
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80.  It  ia  DO  ground  of  rereraal  that,  In  a  trial  be- 
fore the  court,  there  was  a  finding  of  immaterial 
facts.— Andrews  v.  Key,  (Tex.)  18  a  W.  640. 

TROVEB  AND  CONVERSION. 

Evidence. 

1.  Where  plaintiff  alleges  that  the  property 
converted  was  In  a  box,  which  he  delivered  to  de- 
fendant's intestate  to  be  placed  In  intestate's  safe, 
he  cannot  testify  as  to  the  contents  of  the  box  until 
he  has  shown  by  competent  testimony  that  the  box 
was  actually  delivered  to  intestate. — Nunnally  T. 
Becker,  (Ark.)  18  S.  W.  79. 

Instructions. 

3.  Where  the  jury  has  been  charged,  In  an  ac- 
tion for  conversion,  that  plaiiitiff  must  prove  his 
ownership,  it  is  not  error  to  refuse  to  charge  that 
he  must  prove  that  the  sale  under  which  he  claims 
actually  occurred.— Jacobs  v.  Totty,  (Tar.)  18  S. 
W.  872. 

Trustee  Process. 

See  OamUhment. 

TBT7STS. 

Implied  trust — Fraud. 

1.  Plaintiff  alleged  that  he  was  in  possession 
of  a  lot  in  Eureka  Springs,  before  the  town-site 
was  patented  to  the  mayor  under  Act  Cong.  March 
2,  1867,  providing  that  land  occupied  as  a  town- 
site  might  be  entered  by  the  mayor  for  the  use  of 
the  occupants  under  sucn  rules  as  might  be  estab- 
lished by  the  state  legislature;  that,  in  a  suit  in 
the  circuit  court  between  defendant  and  the  may- 
or, a  consent  decree  was  entered  vesting  title  to 
the  town  in  three  trustees,  one  of  whom  was  de- 
fendant's president,  who  were  to  hold  the  land  for 
the  use  of  the  occupants,  and  execute  deeds  to  them 
in  pursuance  of  Act  Ark.  Feb.  16, 1SS5,  p.  IS,  which 
barred  all  claims  of  persons  who  failed  to  procure 
deeds  or  bring  suit  within  one  year  from  the  pas- 
sage of  the  act ;  that  plaintiff,  having  complied  with 
the  requirements  of  the  act,  received  a  deed  from 
the  other  two  trustees,  but  that  defendant's  presi- 
dent, the  ether  trustee,  having  received  the  deed 
for  the  alleged  purpose  of  making  certain  entries 
from  it,  and  under  an  agreement  to  sign  and  re- 
turn it  to  plaintiff,  fraudulently  withheld  it  until 
the  time  for  signing  it  had  expired,  when  he  re- 
fused to  sign  it;  that  under  the  consent  decree  all 
property  not  deeded  within  one  year  vested  in  de- 
fendant. The  complaint  asked  that  the  land  be 
decreed  to  be  held  in  trust  for  plaintiff  by  defend- 
ant. Held,  that  the  complaint  stated  a  cause  of 
action,  thoug;h  the  limitation  had  expired,  since, 
if  its  allegations  of  fraud  on  the  part  of  defend- 
ant's president  were  true,  defendant  would  hold 
the  land  as  trustee  forplaintiff. — Jones  v.  Eureka 
Imp.  Co.,  (Ark.)  18  8.  W.  1U94. 

Besultin^  trusts. 

8.  On  abill  to  enforce  a  resulting  trust  against 
the  estate  of  the  administrator  of  plaintiffs'  an- 
cestor, it  appeared  that  there  came  to  the  hands  of 
the  administrator  8,0U0  acres  of  land,  and  about 
$100,000  in  personalty.  A  small  portion  of  this 
was  distributed  to  those  entitled.  Final  settle- 
ment, 10  years  after  the  grant  of  letters,  showed  a 
balance  of  $25,882  due  the  estate,  and  was  ap- 
proved by  the  probate  court,  but  on  appeal  to  the 
circuit  court  the  balance  was  ad  judged  to  be  $71,- 
8ill.  The  administrator  owned  a  large  plantation, 
but  no  other  property  of  consequence.  During  his 
administration  he  engaged  extensively  in  business, 
and  suffered  heavy  losses.  He  also  bought  lands 
to  the  amountof  $50,000,  which  constitute  a  part  of 
the  property  sought  to  be  affected  with  the  trust. 
At  his  death  his  estate  inventoried  $75,000  in  notes 
and  accounts,  mostly  worthless,  and  a  little  other 
property.  His  debts  were  $6'J,030,  consisting  in 
purt  of  notes  given  in  payment  for  the  lands  tie 
had  purchased,  besides  the  amounts  due  from  him 
OS  administrator  to  plaintiffs.  Held,  the  evidence 
failed  to  show  that  the  estate  sought  to  he  subject- 
ed was  the  product  of  the  trust-estate,  or  to  iden- 


tify any  part  of  It  as  the  trust  property,  and  did 
not  establish  a  resulting  trust — Phillips  v.  Over- 
fleld,  fMo.)  18  B.  W.  705. 

Appointment  of  trustee. 

8.  Where  a  trust-deed  gives  the  power  to  ap- 
point a  substituted  trustee  in  case  the  original  trus- 
tee refuses  or  fails  to  act,  the  appointm.nt  of  a 
substituted  trustee  while  the  original  trustee  is  ad- 
vertising the  property  for  sale  under  the  deed  con- 
fers no  title  on  the  substituted  trustee. — Cbesnutt 
V.  Gann,  (Tex.)  18  S.  W.  874. 

Powers  of  trustees. 

4.  Decedent,  being  indebted,  conveyed  land  to 
a  trustee  in  trust  to  enable  the  latter  "to  sell  such 
parts  of  said  property  as  may  be  desired  to  settle 
and  satisfy  said  debts,  •  •  •  and,  in  order  to 
settle  said  debts,  he  may  give  his  individual  notes 
for  the  same,  and  execute  a  mortgage  on  the  be- 
fore-described lands  and  lota,  or  any  part  thereof, 
to  secure  the  same,  upon  such  terms  *  *  *  as 
to  him  may  seem  proper  and  advisable. "  Held, 
that  the  deed  authorized  the  trustee  to  borrow 
money  to  meet  such  debts,  and  to  give  his  individ- 
ual note  therefor,  secured  by  a  mortgage  on  the 
land.— Orr  v.  Rode,  (Mo.)  18  S.  W.  106d. 

Bights  of  third  persons. 

5.  Decedent,  being  indebted,  conveyed  land  to 
a  trustee  by  deed  of  trust  to  pay  the  debts,  and  au- 
thorized him  to  borrow  money,  and  to  give  his 
notes  secured  by  mortgage  on  the  land.  Held,  in 
a  suit  to  foreclose  a  mortgage  given  by  the  trustee, 
that  evidence  on  the  part  of  the  heirs  of  the  grantor 
in  the  deed  of  trust,  that  when  the  note  was  exe- 
cuted by  the  trustee  all  the  debts,  to  settle  which 
the  trust-deed  was  given,  were  paid,-is  inadmissi- 
ble, since  Rev.  St.  Mo.  1879,  i  3987,  provides  that 
no  person  who  in  good  faith  pays  money  to  a  truv 
tee  authorized  to  receive  it  shall  be  responsible  for 
the  application  of  such  money,  nor  shall  the  right 
or  title  derived  by  him  from  such  trustee,  in  consid- 
eration of  such  payment,  be  called  in  question  in 
consequence  of  any  misapplication  by  such  tros- 
tee.— Orr  v.  Rode,  (Mo.)  18  S.  W.  1066. 


TUBNFIKBS  AND  TOLL- 
BOADS. 

Incorporation  of  turnpike  company. 

1.  A  charter  of  a  turnpike  company  which  au- 
thorizes an  organization  when  "$200  to  any  one 
mile"  are  subscribed.  Is  substantially  complied 
with  by  a  subscription  of  $2(X),  without  designat- 
ing any  particular  mile  of  road  to  which  it  shall  be 
applied.— Fitch  v.  Poplar  Flat,  L  R.  &  S.  L.  Turn- 
pike Co.,  (Ky.)  13  S.  W.  791. 

Powers  of  ofBoers. 

2.  The  president  and  directors  of  a  turnpike 
company  authorized  by  statute  to  move  any  of  Its 
gates  as  they  may  deem  right,  and  for  the  interest 
of  the  road,  cannot,  as  long  as  they  act  In  good 
faith,  be  restrained  from  the  exercise  of  the  power, 
and  the  sale  of  the  abandoned  toll-houses,  at  the 
suit  of  the  stockholders.  —  Bardstown  &  Q.  R. 
Turnpike  Co.  v.  Rodman,  (Ky.)  13  S.  W.  917. 

8.  TTnder  Gen.  St.  Ky.  1883,  c.  110,  S  1,  provid- 
ing that  a  turnpike  company  may  sell  land  acquired 
to  Its  use  to  the  abutting  owuei-s,  but  to  none  other, 
a  sale  to  others  by  the  directors  will  not  be  re- 
strained at  the  instance  of  the  stockholders. — 
Bardstown  &  G.  R.  Turnpike  (3o.  v.  Rodman,  (Ky.) 
18  S.  W.  917. 

Defective  bridge  —  Action  for  personta 
injuries. 
4.  A  petition  showing  that  plaintiff,  in  cross- 
ing a  toil-bridge,  stopped  to  pay  toll,  when  his 
mules,  for  some  unknown  reason,  became  fright- 
ened, and,  before  he  could  get  control  of  them, 
backed  the  wagon  against  the  railing,  which  was 
defective,  and  gave  way,  is  not  demurrable  as 
showing  an  intervening  cause  of  the  injury. — Bald- 
ridge  &  Courtney  Bridge  Co.  v.  Cartrett,  (Tex.)  18 
S.  W.8.  ,  , 
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6.  In  an  aotion  for  Injuries  oansed  byplain- 
tUTs  mules  becoming  frightened  on  defendant's 
bridge,  and  breaking  through  the  railing  of  the 
bridge,  it  being  alleged  that  plaintiff  was  guilty  of 
contributory  negligence  in  not  jumping  from  his 
wagon  before  it  fell,  he  may  testify  that  while  his 
mules  were  backing  he  looked  around,  and  saw  the 
railing  to  the  bridge,  and  thougbt  that  would  stop 
them.— Baldridee  &  Courtney  Bridge  Co.  v.  Uart>- 
rett,  (Tex.)  18  B.  W.  8. 

6.  In  an  action  for  injuries  caused  by  plain- 
tiff's team  becoming  frightened,  and  bi-eaking 
through  the  railing  of  a  bridge,  an  instruction  IhM 
plaintiff  cannot  recover  if  he  could  have  got  out 
of  the  wagon  after  the  mules  began  to  back,  and 
by  so  doing  prevented  the  injury  to  himself,  was 
properly  refused,  as  plaintiff  Is  entitled  to  recover 
lor  the  mjurr  to  his  team,  if  not  to  his  person. — 
Baldridge&  Courtney  Bridge  Co.  T.Cartrett,(Tex.) 
18  S.  W.  8. 

7.  In  an  action  for  injuries  caused  by  plain- 
tiff's team  becoming  frightened,  and  breaking 
through  the  railing  of  a  bridge,  an  instruction  that 
plainUfl  cannot  recover  if  his  mules  became  un- 
manageable on  account  of  his  whipping  them,  and 
trying  to  urge  them  forward,  was  properly  re- 
fused, as  it  was  a  question  for  the  jury  whether 

it  was  prudent  to  whip  the  mules Budridee  & 

Courtney  Bridge  Co.  v.  Cartrett,  (Tex.)  18  B.  W.  8. 

8.  An  instruction  that  plaintiff  cannot  recover 
If  the  mules  became  frightened,  after  entering  up- 
on the  bridge,  without  fault  on  the  part  of  defend- 
ants, and  backed  the  wagon  against  a  portion  of 
the  railing  which  had  been  passed,  knocking  it  off, 
and  precipitating  the  wagon  to  the  ground,  was 

>roperly  ncCused.— Baldrldge  Sc  Courtney  Bridge 
'  I.  V.  Cartrett,  (Tex.)  18  &  W.  8. 
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Undue  Influence. 

See  Wills,  8,  9. 

Unlawful  Seizure. 

Bee  Sheriffs  and  Constables,  8. 

USURY. 

Wbat  oonstitates. 

1.  Where  s  note  bearing  lawful  Interest  is 
•Igned  and  delivered,  and  on  the  siime  day  a  check 
for  the  amount  of  the  consideration  Is  received, 
the  contract  is  complete ;  and  the  fact  that,  before 
the  payment  of  the  check,  a  law  takes  effect  re- 
ducing the  legal  rate  of  interest  below  that  stipu- 
lated in  the  note,  does  not  taint  the  contract  with 
usury.— Jump  v.  Johnson,  (Ky.)  13  S.  W.  8iS. 

Effect. 

2.  Mansf.  Dig.  Ark.  i  47!i2,  makes  a  usurious 
loan  absolutely  void  as  to  both  principal  and  inter- 
est. Defendant  executed  a  deed,  absolute  in  form, 
to  secure  a  loan.  Afterwards  he  obtained  a  usuri- 
ous loan  from  plaintiff,  who  at  his  request  paid 
the  original  debt,  and  took  a  deed  from  the  cred- 
itor as  security.  This  deed  being  void  because  of 
the  usury,  the  court  below  decreed  that  plaintiff 
should  be  subrogated  to  the  rights  of  the  original 
creditor,  and  ordered  a  foreclosure  of  the  original 
mortgage.  Held  error,  since  equity  will  not  aid 
one  who  is  compelled  to  prove  an  illegal  contract 
in  order  to  establish  his  claim. — Nichols  v.  Trible, 
(Ark.)  18  S.  "W.  796. 

8.  Under  such  circumstances,  plaintiff  is  en- 
titled to  recover  the  taxes  be  paid  on  the  land, 
with  interest— Miohola  v.  Trible,  (Ark.)  18  B.  W. 
796. 

Eeoovery  back. 

4.  The  maker  of  a  note,  which  bad  been  running 
for  several  years,  at  the  time  of  the  payee's  death 
gave  his  legatee  a  new  one  in  its  place,  which  he 
paid.  He  sued  the  legatee  to  recover  usurious  in- 
terest paid  to  his  testator,  the  original  payee. 
Held,  ttiat  plaintiff  could  recover,  as  the  illegal  in- 
terest had  been  added  to  the  new  note,  Instead  of 
being  deducted  from  the  old,  and  to  that  extent  de- 


fendant had  collected  more  than  be  was  entitled  ta 
— Eggen  V.  Huston,  (Ky.)  18  8.  W.  919. 

TTsury  as  a  defense— Pleading. 

5.  Since,  under  Rev.  St  Tex.  art.  3981,  the  de- 
fense of  usury  must  be  interposed  by  special  plea 
under  oath,  intervening  creditors  of  a  firm  whose 
property  has  l>een  attached  to  collect  a  note  doe  by 
the  Arm  cannot  object  to  the  judgment  in  the  at- 
tachment suit  on  the  ground  that  nsury  was  al- 
lowed on  the  note,  where  they  have  not  specially 
pleaded  usury.- Martin  Brown  Co.  v.  Perrill,  (Tex.) 
IS  B.  W.  975. 

Variance. 

Between  complaint  and  information,  see  Indict- 
ment and  Information,  9. 
Pleading  and  proof,  see  Pleading,  12-14. 

VENDOB  ANB  VENDES. 

See,  also,  Deed;  Fraudulent  Cnnveyances;  Judi- 
cial Saies;  Sale;  SpeelJUs  Performance. 

Subrogation  to  vendor's  lien,  see  Submgatbm,  8, 4. 

Validity  of  contract,  see  Fratidt,  Statute  cif,  2-S. 

Vendor's  lien,  priority  of  mechanic's  lien,  see  Mo- 
Charlie's  lAien. 

The  contract. 

1.  A  father  and  son  purchased  land  on  credit, 
and  the  son  afterwards  paid  the  purchase  price 
under  a  verbal  agreement  that  he  shonld  hsre  the 
land.  Afterwards  he  exchanged  that  tract  for  an- 
other, on  which  he  made  permanent  improvements, 
and  occupied  it  for  15  or  16  years,  the  father  al- 
ways recognizing  his  right  to  it,  and  expressing 
his  willingness  to  make  a  deed  to  him.  The  lanS 
which  the  son  received  in  exchange  was  in  the 
same  survey  as  the  land  originally  purchased: 
and,  on  ascertaining  that  this  survey  conflicted 
with  an  older  one,  the  certificates  were  floated,  and 
located  elsewhere,  by  the  son  and  others  owning 
in  the  survey.  This  took  place  in  the  life-time  of 
both  the  father  and  the  mother.  Held,  that  the 
heirs  could  not  question  the  son's  title,  as  the 
transaction  of  the  father  relative  to  the  certifi- 
cates was  sufBcient  to  pass  title. — ^Anderson  v. 
Horn,  (Tex.)  13  8.  W.  24. 

3.  B.,  having  a  headright  claim  for  land  under 
the  constitution  of  the  republic  of  Texas,  before 
securing  title  to  a  certificate,  sold  to  W.  certain 
land  which  he  had  located,  reciting  in  the  con- 
tract that  it  was  not  patented,  but  that  he  would 
make  further  title  as  soon  as  W.  obtained  a  title 
in  his  (H.'s)  name.  H.  was  unable  to  obtain  title 
to  this  land,  but  afterwards  acquired  other  land 
under  his  right  Held,  that  W.  had  an  equitable 
title  in  the  land  so  acquired,  as  the  contract  showed 
an  Intention  to  convey  whatever  land  the '  certifi- 
cate was  applied  to.— Robertson  v.  Da  Bose,(Tex.) 
18  8.  W.  3U0. 

8.  After  a  deed,  and  notes  and  trust-deed  for 
part  of  the  purchase  price,  had  been  delivered,  the 
vendor's  agent  agreed  in  writing  "  to  hold  the  notes 
and  deed  of  trust  for  90  days,  within  which  time 
title  is  to  bemade/slear"  by  suit  Held,  that  such 
agreement  did  not  make  the  sale  conditional  on  the 
title  being  cleared  within  90  days. — Heffron  v.  Cun- 
ningham, (Tex.)  18  S.  W.  259. 

4.  Tnere  being  no  evidence  of.  a  valid  contract 
to  purchase  land,  evidence  of  a  tender  of  a  deed 
was  properly  excluded.— Westmoreland  v.  Carson, 
(Tex.)  13  S.  W.  659. 

5.  Evidence  that  a  party  offered  to  sell  land  to 
which  be  did  not  have  the  title  is  immaterial  to 
show  that  he  had  agreed  to  purcha.se  it — West- 
moreland V.  Carson,  (Tex.)  13  S.  W.  659. 

Bights  and  remedies. 

6.  The  price  of  two  pieces  of  land,  containing 
20  and  80  acres  respectively,  was  (1.000  on  March 
1, 1886,  or  on  taking  possession ;  the  payment  of  two 
$300  notes  owing  by  the  vendor  to  his  grantor, 
which  were  a  lien  on  the  20-acre  tract;  and  an 
amount  sufficient  to  make  the  price  S2,900  one  year 
from  the  date  of  sale.  On  or  before  March  1, 18S8, 
"  a  good  and  sufficient  deed  "  was  to  be  given ;  but 
owing  to  a  prior  mortgage  sale  of  the  SO  acres,  tbs 
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vendor  was  unable  to  give  It,  and  one  was  never 
tendered.  Vendee  paid  one  of  the  tSOO  notes,  and 
one  of  $420.88,  embracing  a  settlement  of  the  other, 
which  had  been  retained  to  hold  the  lien,  and 
took  an  assignment  of  all  three.  He  then  sued 
to  enforce  the  lien  of  the  $300  notes  against  the 
90  acres,  and  to  reduce  the  other  note  to  judg- 
ment. Held,  that  the  purchaser  was  not  re- 
quired to  make  the  (1,000  payment,  and  take  the 
risk  of  his  vendor  being  unable  to  procure  and 
convey  a  good  title,  and  the  failure  so  to  do  con- 
stituted no  defense  to  theactions ;  and  an  order  set- 
ting aside  the  sale  as  to  the  SO-aore  tract,  and  af- 
firming it  as  to  the  other,  and  judgment  for  a  bal- 
ance due  on  accounting,  being  satisfactory  to  y-i- 
dee.  was  proper. — Johnson  v.  Miller,  (K.y.)  18  8. 
W.87». 

7.  The  purchaser  of  a  tract  of  land  took  posses- 
sion under  a  bond  for  deed,  leaving  the  legal  title 
in  his  vendor  as  security  for  the  purchase  money, 
to  pay  which  he  subsequentlv  obtained  a  loan  at  a 
usurious  rate  of  intores^  giving  his  note  therefor, 
•nd  causing  a  deed  to  be  executed  by  his  vendor 
to  the  payee  as  security.  He  afterwards  rented 
the  land  of  the  payee,  and  later,  in  consideration 
of  an  agreement  to  surrender  his  note  and  forgive 
the  rent,  promised  to  release  his  equitable  interest, 
but  never  did  so.  Held,  in  an  action  brought  to 
declare  a  trust  in  the  land,  discharged  of  the  lien, 
that  he  was  still  the  owner  thereof,  and  that  the 
•greement  to  release  his  equity  was  void  for  want 
of  consideration.— Brake&eld  v.  Halpem,(Arlt.)  18 

a  w.  iioa. 

Besolssion. 

8.  Where  a  bond  for  title  recites  a  considera- 
tion as  having  been  paid,  the  heirs  of  the  grantor 
oannot  enforce  their  title  against  those  claiming 
under  the  bond  without  refunding  the  oonsldera- 
tion,  though  the  bond  may  be  void  as  being  in  con- 
travention of  the  law.— Houston  v.  KiUongh,  (Tex. ) 
IS  &  W.  9M. 

▲otioii  for  purchase  money. 

9.  Where  a  vendor's  legal  title  by  adverse  pos- 
session becomes  perfect  during  the  pendency  of  a 
suit  for  the  purchase  price,  that  fact  ma^  be  set  up 
by  amended  pleading,  and  the  vendee  will  be  com- 
pelled to  accept  such  title.— Hidl  t.  Scott's  Adm'r, 
(Ky.)  18  S.  W.  819. 

Defenses. 

10.  In  an  action  on  notes  for  unpaid  purchase 
money  of  land,  when  the  defense  Is  a  deficit  In  the 
quantity  of  the  land,  and  one  surveyor  tosUfles 
ttat  there  is  a  deficit,  and  another  testifies  to  the 
contrary,  and  there  is  no  evidence  to  show  which 
is  the  more  accurate,  a  judgment  for  plaintiff  will 
not  he  disturbed  on  the  gronnd  that  It  Is  not  sup- 
ported by  the  evidence.— Bird  v.  Bank  of  WIU- 
tunstown,  (Ky.)  13  8.  W.  480. 

11.  When  defendant  testifies  that  at  the  time  be 
Torbally  purchased  the  land  it  was  understood  that 
•  right  of  way  of  a  railroad  through  it  was  to  be 
surveyed  as  part  of  his  purchase,  the  right  of  way 
will  not  be  held  to  be  a  deficit,  though  the  deed 
contains  a  warranty  of  title,  and  says  nothing 
about  the  right  of  way.— Bird  v.  Bank  of  Wlll- 
iamstown,  (Ky.)  13  a  W.  430. 

Vendor's  lien. 

13.  Gen.  St.  Ky.  c.  63,  art.  1,  f  84,  which  pro- 
vides that,  "when  any  real  estate  shall  be  con- 
veyed, "  the  vendor  shall  have  no  lien  on  the  land, 
unless  it  is  stated  in  the  deed  what  part  of  the  con- 
sideration remains  unpaid,  does  not  deprive  a 
vendor  of  his  lien  on  the  land,  as  against  a  remote 
bo7ia  fide  purchaser,  where  neither  the  deed  of 
the  vendor  nor  that  of  his  grantee  was  recorded, 
or  lodged  for  record.- Lucy  v.  Hopkins,  (Ky.)  13 
&  W.  618. 

IB.  E.  agreed  to  sell  defendant  land  for  a  cer- 
tain price,  and  to  include  an  adjoining  tract,  be- 
longlng  to  plalntilf,  if  the  same  did  not  contain 
over  five  acres.  E.  negotiated  with  plaintiff's 
agent  for  the  purchase  of  the  tract,  which  on  meas- 
urement was  found  to  contain  eighteen  acres;  and 
plalntilf  made  a  deed  to  defendant,  which  he  ac- 
cented, and  which  recited  the  purchase  money  ;is 


paid,  though,  unknown  to  plaintiff,  her  agent 
agreed  that  it  should  be  paid  at  a  future  time. 
Afterwards,  plaintiff  brought  a  suit  to  have  the 
deed  canceled,  which  defendant  resisted.  HeUL 
that  E.  was  defendant's  agent  for  the  purchase  ox 
the  land,  and  plaintiff  had  a  vendor's  lien  thei-eon 
for  the  purchase  money.- Clark  v.  Collins,  (Tox.) 
13  S.  W.  44. 

14.  Onder  Mansf.  Dig.  Ark.  {  474,  providing 
that  a  vendor's  lien,  when  the  sanie  is  expressed 
upon  or  appears  from  the  face  of  the  deed,  shall 
inure  to  the  benefit  of  the  assignee  of  the  note  or 
obligation  given  for  the  purchase  money  of  the 
land,  such  lien  will  not  pass  to  the  assignee  whore 
the  vendor  has  conveyed  by  an  absolute  deed. — 
Crossland  v.  Powers,  (Ark.)  13  S.  W.  722. 

15.  As  an  action  to  enforce  as  a  lien  on  land  in 
the  hands  of  a  third  person  a  note  given  for  its 
purchase  price  Is  not  barred  until  after  the  lapse 
of  IB  years,  plaintiff  is  not  precluded  from  recover- 
ing by  bis  failure  to  sue  until  after  18  years  from 
the  maturity  of  the  note  and  the  time  when  it  was 
assigned  to  him,  during  which  the  vendee  was 
solvent  and  remained  in  the  county,  where  it  ap- 
pears that  plaintiff  has  not  estopped  himself  by 
contract  from  asserting  his  lien,  and  that  bis  dec- 
laration that  be  could  have  collected  the  note,  but 
delayed  too  long,  was  not  made  to  defendant.— 
Lucy  V.  Hopkins,  (Ky.)  18  8.  W.  518. 

10.  Subsequent  purchasers  of  land  •object  to  s 
vendor's  lien  are  not  released  from  its  operation 
by  an  extension  of  the  time  of  payment  granted  to 
their  vendors  without  their  consent.-rDalton  v. 
Rainey,  (Tex.)  18  S.  W.  84. 

17.  A  deed  from  J.  to  D.  recited  that  $100  of 
the  purchase  price  was  due  December  15,  1875. 
D.  conveyed  the  land  to  B.  by  a  deed  which  referred 
to  a  $100  note  of  B.  to  J.,  and  recited  that  it  was 
given  in  lieu  of  the  payment  still  owing  by  D.  to 
J.,  and  that  it  was  payable  on  or  before  March  1, 
1876.  The  note  recited  that  It  was  given  for  the 
land  described  in  the  deed,  and  was  of  the  same 
date,  but  was  payable  December  15, 1875.  Held, 
that  the  variance  between  the  deed  and  note  as  to 
the  date  of  maturity  was  not  fatel  to  a  petition  to 
enforce  the  note  as  a  lien  on  the  land,  as  the  deeds, 
which  were  both  filed  with  the  petition,  snUcient- 
ly  identified  the  note. — Lucy  v.  Hopkins,  (Ky.)  13 
8.  W.  518. 

18.  A  judgment  foreclosing  a  vendor's  lien  on 
land  as  described  in  the  petition,  but  Including  50 
acres  which  were  excepted  from  the  conveyance  to 
the  vendee,  is  in  no  wise  prej  udlclal  to  the  latter. 
— Nass  V.  Chadwick,  (Tex.)  18  S.  W.  383. 

Iff.  E.  agreed  to  sell  defendant  land  for  a  cer- 
tain price,  and  to  include  an  adjoining  tracL  be- 
longijig  to  plaintiff.  E.  negotiated  with  plain- 
tiff's agent  for  the  purchase  of  the  tract,  which 
on  measurement  was  found  to  contain  18  acres ; 
and  plaintiff  made  a  deed  to  defendant,  which  he 
accepted,  and  which  recited  the  purchase  money 
as  paid,  though,  unknown  to  plaintiff,  her  agent 
agreed  that  It  should  be  paid  at  a  future  time.  In 
a  suit  by  plaintiff  to  enforce  his  vendor's  lien, 
held,  that  defendant  could  not  obtain  a  judgment 
against  E.  by  merely  asking,  in  his  answer,  that 
he  be  made  a  party,  and  that  he  and  plaintiff  be 
required  to  settle  the  rights  between  themselves, 
without  asking  affirmative  relief  against  him. — 
Clark  V.  Collins,  (Tex.)  13  S.  W.  44. 

20.  A  direction  that  the  order  of  sale  to  enforce 
a  vendor's  Hen  may  Issue  to  the  county  where  suit 
was  brought,  or  to  the  county  where  the  land  lies, 
as  plaintiff's  attorney  may  direct,  is  harmless  er- 
ror, as  a  sale  in  the  county  where  the  land  does  not 
lie,  being  a  nullity,  would  not  probably  be  directed 
by  the  attorney,  and,  if  it  was,  it  would  only  oc- 
casion costs  of  issue  and  return  of  the  writ,  for 
which  defendants  could  not  be  taxed. — Dalton  v. 
Rainey,  (Tex.)  13  S.  W.  34. 

21.  Judgment  cannot  be  rendered  against  sub- 
sequent purchasers  of  land  subject  to  a  vendor's 
lien  for  attorney's  fees  stipulated  for  in  notes  given 
for  the  purchase  price,  where  the  deed  reserving 
the  lion  contained  no  notice  of  such  fees,  uor  for 
an  increased  rate  of  interest  agreed  upon  by  mo 
original  vendee  without  notice  tothem.— Dultou  v. 
Ku.uey,  (Tex.)  13  S.  W.  31.  (     (^(^n\e> 
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Vendor's  lien — Priorities. 

92.  Where  the  vendee  of  land  Kive*  Ms  note  for 
the  pnrohase  price,  and  afterwaraa  pays  the  note 
from  the  proceeds  of  his  minor  children's  prop- 
erty, the  cnildren  become  subrogated  to  the  ven- 
dor's lien ;  and  a  conveyance  of  such  )and  by  the 
vendee  to  his  children,  in  satisfaction  of  their  lien, 
eives  them  f{ood  title  as  against  his  wife,  since  her 
interest  in  the  land,  either  as  a  homestead  or  as 
community  property,  is  subject  to  the  lien. — Oury 
▼.  Sannders,  (Tex.)  18  &  W.  1080. 

28.  Wherea  vendor's  lien  securiDganon-negoti- 
•ble  not«  was  foreclosed  by  an  assignee  of  the  note 
•fter  the  same  had  been  paid,  a  purchaser  under 
the  foreclosure,  with  notice  of  such  payment,  and 
of  the  existence  of  a  Junior  lien,  takes  no  title  as 
against  a  purchaser  under  foreclosure  by  the  ju- 
nior lienholder,  who  was  not  a  party  to  the  first 
•nit— Andrews  v.  Key,  (Tex.)  18  8.  W.  (MO. 

a.  Plalntlil  conveyed  land  to  defendant's  hns- 
band,  reserving  a  lien  for  unpaid  purchase  money. 
The  vendee  conveyed  part  of  the  land  to  one  A.  in 
«xcbange  for  other  land,  and  died,  leaving  defend- 
•Dt  ana  his  infant  children  residing  on  the  land  re- 
ceived on  exchange  as  a  homestead.  Held,  that 
A.'s  right  to  have  the  land  taken  in  exchange  sub- 
jected to  the  payment  of  the  lien  was  superior  to 
defendant's  right  to  a  homestead  therein. — Will- 
iams V.  Samuels,  (Ey.)  18  8.  W.  438. 

25.  In  an  action  to  foreclose  a  vendor's  lien  on 
land,  it  appeared  that  the  notes  retaining  the  lien 
were  received  by  plaintiff  from  the  vendor,  who 
took  them  In  part  payment  for  the  land  conveyed 
to  M.  as  guardian;  that  they  recited  they  were 
given  by  M.  as  guardian.  The  other  part  of  the 
consideration  for  the  land  was  money  belonging  to 
M.'s  wards,  which  she  was  not  authorized  to  in- 
vest as  required  by  Kev.  8t  Tex.  arts,  25;»-2563. 
Held,  that  the  recitals  in  the  notes  were  sufficient 
to  put  plaintiff  on  inquiry  as  to  the  legaiitv  of 
the  transaction,  and  that  the  wards  were  entitled 
to  have  the  land  subjected  to  the  payment  of  their 
money,  with  Interest,  In  preference  to  plaintiff's 
claim,— Hurt  v.  Marsball,  (Tex.)  13  8.  W.  88. 

Bona  fide  purchasers. 

26.  In  an  action  of  unlawful  entry  and  detainer, 
defendants  claimed  under  a  lease  for  IS  years 
from  plaintiff's  grantor.  It  appeared  that  J.  and 
H.,  a  married  woman,  had  owned  the  land,  J.  hav- 
ing an  estate  for  life,  and  H.  the  remainder;  that 
J., had  leased  to  H.  his  Interest;  and  that  she,  with 
tie  parol  consent  of  J.,  had  leased  to  defendants 
for  15  years,  giving  them  a  writing  signed  by  her- 
self, but  which  was  not  re^^utered.  Afterwards 
J.  and  H.  conveyed  to  plaintiff,  who  registered 
his  deed.  The  lease  given  by  H.  did  not  appear  to 
have  been  executed  by  her  under  private  examina- 
tion. Held  that,  under  Code  Tenn.  i  2030,  requir- 
ing leases  for  more  than  three  years  to  be  regis- 
tered, and  section  2074,  providing  that  a  registered 
instrument  shall  be  of  effect  as  against  an  unregis- 
tered instrument  of  earlier  date,  the  lease  to  de- 
fendants was  inoperative  as  against  plaintiff's 
deed.— Rogers  v.  Wheaton,  (Tenn.)  18  8.  W.  689. 

27.  Where  the  deed  of  land,  purohased  with 
community  property,  Is  lost  without  being  record- 
ed, and  after  the  wife's  death  the  husband  procures 
a  second  deed  to  himself  from  the  vendor,  which  is 
in  form  an  original  deed,  reciting  the  considera- 
tion as  paid  by  him,  and  containing  no  reference 
to  the  former  deed,  one  who  purchases  for  value 
from  the  husband,  or  at  an  execution  sale  under 
a  judgment  against  him,  without  notice  of  any 
facts  showing  the  land  to  have  been  community 
property,  is  an  innocent  purchaser,  and  acquires  a 
good  title.— Pouncey  v.  May,  (Tex.)  18  8.  'W .  888. 

28.  One  who  purchases  land  with  a  full  knowl- 
edge of  an  outstHnding  vendor's  lien  cannot  com- 
plain that  the  property  is  subjected  In  his  hands  to 
the  payment  oi  the  purchase  money.— Texas  Land 
&  Loan  Co.  v.  Blalock,  (Tex.)  18  S.  W.  12. 

VENUE  IN  CIVIIi  CASES. 

In  action  for  wrongful  attachment,  see  Attach- 
■mcHt,  17. 


Local  and  transitory  actions. 

1.  Under  Rev.  St.  Tex.  art.  1148,  subd.  8,  pro- 
viding that  an  inhabitant  of  the  state  may  be  sued 
for  a  trespass  in  the  county  in  which  the  same  was 
committed,  or  in  the  county  in  which  he  has  his  dom- 
icile, an  action  for  wrongful  levy  cannot  be  main- 
tained against  the  sherilTs  indemnitors,  in  a  county 
other  than  that  of  their  residence,  unless  the  charge 
of  misconduct  against  the  sheriff  is  sustained.— 
HiUiard  v.  Wilson,  (Tex.)  18  8.  W.  25. 

2.  The  right  to  maintain  a  suit  in  a  county  oth- 
er than  that  in  which  the  statute  fixes  the  venoe 
must  depend  upon  the  existence  of  the  facts  con- 
stituting the  exception,  and  where  the  defendant 
pleads  his  privilege  of  being  sued  in  the  oonnty  of 
his  domicile,  as  provided  by  statute,  the  facts  re- 
lied on  to  deprive  him  of  tlus  right  moat  not  only 
be  alleged,  but  proved.— Hilliarav.  Wilson.  (Tex.) 
18  S.  W.  25  -.  V        / 

3.  CivU  CoAe  Ky.  tit.  10,  c  15,  providing  that 
actions  for  thediviuon  of  the  lands  of  a  deoedent, 
the  allotment  of  dower  therein,  and  sales  to  pay 
debte  shall  be  brought  in  the  county  in  which  the 
greater  part  thereof  la  located,  has  no  application 
to  an  action  for  the  sale  of  other  lands,  which  ars 
owned  jointly  by  the  heirs  of  the  deceased,  and  lo- 
cated in  another  county,  and  in  which  there  is  no 
right  to  an  allotment  of  dower.  8uch  an  action  is 
governed  by  Civil  Code  Ky.  i  68,  and  title  10,  c.  1^ 
which  provide  that  an  action  to  sell  lands  owned 
by  two  or  more  persons  jointly  shall  be  brought  in 
the  county  where  the  subject-matter,  or  some  part 
thereof.  Is  situated.— Danforth  v.  Moss,  (Ky.)  IS 
S.  W.  881. 

4.  Under  CSvil  Code  Ky.  1 66,  providing  that  an 
action  for  the  distribution  of  the  estate  of  a  de- 
ceased person,  or  for  the  sale,  for  the  payment  of 
his  debte,  of  property  descended  from  or  devised 
by  him,  must  be  brought  in  the  county  In  whiA 
his  personal  representative  qualified,  an  action  by 
a  ward  against  the  administrator  and  heirs  of  his 
guardian,  to  subject  land  which  descended  from 
such  guardian  to  the  heirs  to  the  payment  of  the 
amount  of  the  ward's  estate  in  the  hands  of  the 
guardian,  Is  proper^  brought  in  the  county  when 
the  heirs  reside  and  the  property  is  located.  The 
provision  of  section  67,  that  a  ward  must  sue  bis 

fuardian  for  a  settlement  of  his  accounts,  for  ad- 
ttlonal  security,  or  for  his  removal,  tn  (hu  oonnty 
in  which  the  guardian  was  qualified,  does  not  con- 
trol.-WlUls'  Adm'r  v.  Roberto'  Adm'r,  (Ky./ 13 
8.  W.  858. 

Action  for  negligence. 

5.  Where  a  blast  wan  fired  In  the  Indian  Terri- 
toty,  but  the  rock  struck  plaintiff  in  Arkansas,  the 
cause  of  action  for  the  Injury  accrued  in  the  latter 
state.— Cameron  v.Vandegriff,  (Ark.)  188.  W.ltWS. 

6.  An  Injury  to  plaintiff,  caused  by  fright,  pro 
luced  by  the  negligent  acte  of  defendant,  being  in 
the  nature  of  a  trespass  on  the  case,  is  within  Rev. 
St.  Tex.  art.  1198,  walch  declares  that  no  Inhabitant 
of  the  stete  shall  be  sued  out  of  the  county  of  his 
domicile  except,  inter  alia,  for  some  crime  or  of- 
fense or  "  trespass  "  for  which  a  civil  action  lies,  in 
which  case  be  may  be  sued  in  the  county  where  it 
was  committed,  or  where  defendant  is  domiciled. 
—Hill  ▼.  KimbaU,  CTex.)  18  8.  W.  50. 

Venue  in  Criminal  Cases. 

See  Criminal  Law,  7-10. 

Verdict. 

See  Criminal  Law,  64-68;  Trial,  22-25. 

Vested  Bights. 

See  Constitutional  Law,  12. 

Vice-PrincipaL 

Negligence  of.  see  Master  and  Servant,  26. 

Voluntary  Payment. 

See  Payment,  6.    ^  ^  ,,^^^  by  L-OOglc 
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Waiver  of  Defects. 

8«e  Pleading,  15. 

WABEHOUSEMEN. 

Kegligence. 

1.  In  an  action  for  personal  Injuries  resnltlng 
from  the  allef^ed  Degligent  manner  in  wbioh  de- 
fendant had  stowed  ireight  In  Its  warehouse,  it  is 

S roper  to  refuse  an  instruction  that,  as  the  accl- 
ent  occurred  while  the  freight  was  being  handled 
by  the  agents  of  the  consignees,  who  nad  been 
ootlfled  of  Ita  being  in  the  warehouse,  and  had 
taken  control  of  it  for  the  purpose  of  removing  it, 
defendahtwas  relieved  from  ul  liability,  since  this 
would  absolve  defendant,  though  it  had  stowed  the 
freight  so  negligently  as  to  he  dangerous  to  any 
person  attempting  to  move  it,  no  matter  how  care- 
ful he  might  be.— C.  H.  Mallory  &  Ca  v.  Smith, 
(Tex.)  18H.W.  199. 

2.  Defendant,  a  warehouseman,  transported 
oertain  boxes  of  copper,  6  feet  long,  4  feet  wide,  6 
or  6  inches  thick,  and  weighing  500  or  000  pounds, 
and  placed  them  on  edge,  perpendicularly.  In  Its 
warehouse,  where  plaintiff,  adrayman employed  bv 
the  consignees,  laid  hold  of  one  of  the  boxes,  which 
immediately  fell  on  him,  and  brolce  his  leg.  De- 
fendant's stevedore  testified  that  this  was  a  proper 
and  safe  position  for  the  boxes,  while  there  was 
other  evidence  that  the  only  safe  manner  to  place 
them  on  edge  was  to  lean  them  against  some  other 
object  for  support.  Held,  that  the  jury  was  au- 
thorized to  find  that  defendant's  servants  were  neg- 
ligent in  the  premises. — C.  H.  Hallory  Sc  Co.  v. 
Smith,  (Tex.)  18  B.  W.  199. 

3.  Certain  boxes  of  copper,  B  or  6  inches  thick, 
were  placed  on  edge,  perpendicularly,  in  defend- 
ant's warehouse.  Plaintiff,  a  drayman,  laid  hold 
of  one  of  the  boxes,  when  it  immediately  fell  over. 
Injuring  him.  There  was  evidence  that  it  required 
as  many  as  four  men  to  place  one  of  the  boxes  on  a 
dny,  but  the  evidence  was  confiicting  as  to  wheth- 
er plaintur  endeavored  to  move  the  box,  or  only 
touched  It  for  the  purpose  of  identification.  It  did 
not  appear  that  he  had  any  experience  in  handling 
•uch  freight,  its  dimensions  and  weight  being  un- 
nsuaL  Held,  that  the  jury  was  warranted  in  find- 
ing that  be  was  not  g  uilty  of  contributory  negli- 
gence.—C.  H.  MaUory  &  Co.  v.  Smith,  (Tex.)  IS  a 
W.  199. 


See  iSoIe,  5-8. 


Warranty. 


WATEB  COMPAiriES. 

Contract  with  city — Liability  to  oitiien. 
A  contract  between  a  city  and  a  water  com- 
pany, by  which  the  latter  agrees  to  keep  the  city 
suppliea  with  a  certain  quantitv  of  water,  to  pro- 
tect Its  inhabitants  from  loss  by  fire,  does  not  create 
between  the  city  and  the  company  the  relation  of 
principal  and  agent,  and  the  doctrine  of  respondetU 
•wverior  cannot  be  invoked  to  relieve  the  company 
of  liability  to  a  citizen  for  loss  by  reason  of  its  fail- 
ore  to  keep  up  such  supply.— Faducah  Lumber  Ca 
r.  Faducah  water  Supply  Co.,  (Ey.)  18  &  W.  2i9. 

Way. 

Right  of,  see  Easements. 

Wharves. 

Lease  of  by  city,  see  MvaiMpal  CorporcMons,  11- 
18. 

Widow's  Allowance. 

See  Executors  and  Administrators,  28. 

Wife's  Separate  Estate. 

Bee  Hiisband  and  W\fe,  7-12. 


WILIjS. 

See,  also.  Descent  and  DMrOmUon;  Executors 

and  Administrators. 
Or  deed,  see  Deed,  1. 
"Testamentary  powers,  see  Fowers,  3. 
Uncertainty  of  bequests,  see  Charities,  2. 

Capacity  to  make. 

1.  An  instruction  that,  to  have  been  capable  of 
making  a  will,  testator  must  have  known  the  nat- 
ure of  the  business  he  was  engaged  in,  the  extent 
of  his  property,  the  persons  he  wished  to  make  ob- 
jects of  his  bounty,  and  must  have  been  free  from 
any  insane  delusion,  is  proper. — Frather  v.  Mc- 
Clelland, (Tex.)  18  S.  W.  M3. 

2.  In  a  contest  over  a  will  which  dovlsed  testa- 
tor's estate  to  a  church,  where  it  is  claimed  by  con- 
testants that  he  was  a  religious  monomaniac,  an 
instruction  to  find  the  will  valid  If  testator  was  not 
at  the  time  of  its  execution  "dominated  by  some  un- 
natural and  irrational  bias  of  mind,  so  as  to  overrule 
and  control  his  own  rational  will-power, "  is  er- 
roneous, in  that  it  Is  too  broad,  and  leaves  it  for  the 
jury  to  determine  what  constitutes  such  bias. — 
Williams'  Ex'r  v.  WUllams,  (Ky.)  IS  8.  W.  250. 

8.  On  the  contest  of  a  will,  which  disinherited 
testator's  daughter  in  case  she  should  marry  B.,lt 
appeared  that  testator  threatened  to  disinherit  and 
whip  her  if  she  persisted  in  receiving  B.'s  atten- 
tions ;  that  his  opposition  to  B.  was  based  solely  on 
his  supposed  thmtlessness  and  indolence,  regard- 
ing which  the  evidence  conflicted :  that  the  will  was 
made  by  testator  on  being  informed  of  a  clandestine 
meeting  between  B.  and  bis  daughter  on  the  pre- 
vious evening;  that  he  was  then  a  bed-ridden  in- 
valid, subsisting  mostly  by  whisky  and  morphine, 
but  not  taking  the  lattei  in  quantities  sufficient  to 
affect  him  mentally.  "The  draughtsman  and  sub- 
scribing witnesses,  and  a  majority  of  the  20  wit- 
nesses, testified  that  testator  was  competent  Ad- 
versely it  was  shown  that  he  had  not  attempted  to 
revoke  a  previous  will,  which  provided  for  the 
daughter,  until  he  executed  the  one  in  controversy ; 
tftat  on  that  day  and  the  previous  one  he  was 
drowsy,  and  had  said  that  he  had  to  take  morphine 
to  ease  his  misery.  The  daughter  and  a  disinter- 
ested person  who  had  seen  him  on  that  day  consid- 
ered him  incompetent.  Held,  that  a  finding  against 
the  validity  of  the  will  would  not  be  disturbed  on 
appeaL— Carlin  v.  Baird,  (Ky.)  13  B.  W.  484. 

4.  The  court  charged  that  neither  sickness, 
debility,  old  age  or  infirmity,  will  disqualify  one 
for  making  a  will,  if  sufficient  mind  remains;  that. 
If  the  jury  should  believe  that  the  will  was  ra- 
tional, and  the  bequests  in  accordance  with  ex- 
pressed intentions,  they  might  consider  these 
things  in  determining  the  mental  capacity  of  the 
testatrix ;  and  that,  if  they  should  believe  that  she 
knew  what  she  was  doing,  they  should  find  in  fa- 
vor of  the  will.  Held,  that  the  instruction  was 
not  objectionable  on  account  of  the  last  clause,  as, 
read  in  connection  with  the  rest  of  the  charge,  its 
meaning  was  clear,  and  in  accordance  with  the 
Uw.— CampbeU  v.  Camahan,(Ark.)  18  B.  W.  1098. 

Evidence. 

5.  In  a  will  contest,  the  circumstances  and 
characters  of  the  executors  Is  a  proper  subject  of 
consideration  and  proof  on  the  issue  of  testator's 
sanity.— Frather  v.  McClelland,  (Tex.)  13  B.  W.  548. 

6.  Evidence  as  to  the  willingness  with  which 
a  witness  would  have  trusted  testator  to  make  an 
Important  bargain  for  him  is  irrelevant,  even  on  a 
cross-examination  for  the  purpose  of  testing  the 
ground  and  extent  of  a  favorable  opinion  as  to  testa- 
tor's sanity  expressed  by  the  witness  on  his  direct 
examination.— Frather  v.  McClelland,  (Tex.)  18  9. 
W  548 

'  7.  A  declaration  by  testator's  wife,  just  before 
the  execution  of  a  codicil,  that  testator  was  in  no 
condition  for  that  kind  of  business,  is  inadmissible 
on  the  question  of  testator's  capacity.— Frather  r. 
McClelland,  (Tex.)  18  8.  W.  5*S. 

Undue  influence. 

8.  On  the  contest  of  a  will  on  the  ground  of 
nndue  influence,  evidence  as  to  the  feelings  of  the 
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testatrix  towards  those  rdated  to  tier  is  compe- 
tent—CampbeU  V.  Carnahan,(Ark.)  18  8.  W.  1098. 
9.  Evidence  that  the  husband  of  testatrix  bad 
made  expression  to  her  of  unkind  feelings  to- 
tvards  contestant  was  competent,  It  appearing 
that  the  property  devised  had  come  to  testatrix 
from  the  husband. — Campbell  v.  Camahan,  (Arlc) 
18  S.  W.  1098. 

Exeoutton — ^Aoknowledgment. 

10.  Under  Gen.  St.  Ky.  c.  118,  {  6,  which  provides 
that  if  a  will  Is  not  "wholly  written  by  the  tastsr 
tor  the  subscription  shall  be  made  or  the  will  ac- 
knowledged by  him  In  the  presence  of  at  least  two 
credible  witnesses, "  the  witnesses  need  not  be  prea- 
ent  together  when  the  aclmowledgment  is  made.— 
Orubbs  V.  Marshall,  (Ky.)  18  8.  W.  447. 

Probate  and  contest. 

11.  In  a  salt  to  establish  a  will,  the  issue  to  be 
tried  is,  will  or  no  will,  and  the  validity  of  the  d»- 
Tise  will  not  be  considered.— Lilly  v.  Tobbein, 
(Mo.)  13  8.  W.  1060. 

12.  Where  an  application  for  the  probate  of  a 
will  is  made  and  prosecuted  by  a  trustee  for  the 
legatee,  the  legatee's  sulmtitution  a*  the  applicant, 
made  more  than  four  years  after  testator's  death, 
is  not  within  the  inhibition  of  Rev.  St.  Tex.  art. 
1828,  which  provides  that  no  will  shall  be  probated 
after  the  lapse  of  four  years  from  testator's  death, 
unless  it  be  shown  that  the  applicant  was  not  in 
default  in  failing  to  present  the  will  within  the 
four  years.— Elnell  v.  Universalist  Qeneral  Con- 
vention, (Tex.)  18  S.  W.  552.  - 

18.  anderBev.8t.Mo.SS980,providingtbat,ina 
proceeding  in  thecircuitcourt  to  contest  the  validity 
of  a  will,  the  issue  to  be  tried  is  "whether  the 
writing  produced  be  the  will  of  testator  or  not, " 
where  plaintiS  seeln  to  have  an  order  of  probate 
annulled  beuanae,  though  be  was  the  only  child  of 
testator,  he  is  not  mentioned  therein,  and  this  alle- 
gation was  denied  by  defendants,  a  question  not 
?:ermane  to  the  issue  is  presented,  and  it  is  error 
or  the  circuit  court  to  pass  upon  it.  Overruling 
Kenrick  v.  Cole,  61  Mo.  572.— Cox  v.  Cox,  (Mo.)  18 
8.  W.  106S. 

14.  Rev.  Bt.  Tex.  art  1842,  provides  that  appli- 
cation for  the  probate  of  a  will  may  be  made  1^ 
any  person  Interested  In  the  estate.  Article  8200 
gives  any  person  aggrieved  by  a  decision  of  the 
county  court  the  right  to  appeal  to  the  district 
court,  and  article  3207  provides  that  on  such  ap- 
peal the  cause  shall  be  tried  de  novo.  H«Mi  that, 
where  an  application  for  the  probate  of  a  will  has 
been  made  by  a  person  not  interested  in  the  estate, 
and  the  contestants  have  appealed  from  a  decree 
of  the  county  court  admitting  the  will  to  probate, 
the  district  court  has  power  to  substitute  the  leg- 
atee as  the  applicant  for  the  probate  of  the  wilL — 
Elnell  V.  Universalist  General  Convention,  (Tex.) 
18  8.  W.  662. 

15.  In  the  contest  of  a  will,  under  the  issue  of 
AevisavU  vel  non,  the  court  must  bear  the  proof, 
and  establish  or  reject  the  will,  and  contestant 
cannot  take  a  voluntary  nonsuit  or  dismlssaL — Mo- 
Mahon  V.  McMahoo,  (Mo.)  18  B.  W.  20ti. 

16.  An  independent  provision  In  a  will  that  the 
executors  probate  the  will,  and  return  an  inventory 
of  the  property,  and  that  "no  further  action  be  had 
in  the  county  court, "  does  not  deprive  the  county 
court  of  jurisdiction  of  a  proceeding  to  annul  some 
of  the  provisions  of  the  wUl. — Fi-ather  v.  McClel- 
land, (Tex.)  18  8.  W.  648. 

17.  Under  Rev.  8t  Tex.  art  1938,  which  pro- 
Tides  that,  when  a  will  has  been  probated,  its  pro- 
visions shall  be  executed,  unless  annulled  or  sus- 
pended by  order  of  the  court  probating  the  same, 
a  proceeding  to  annul  some  of  the  provisions  of  a 
will  must  be  commenced  and  conducted  as  a  dis- 
tinct proceeding  after  the  will  has  been  probated. 
— Frather  v.  McClelland,  (Tex.)  18  a  W.  643. 

—^  Evidence. 

18.  On  application  for  the  probate  of  a  will, 
whero  two  of  the  three  subscribing  witnesses  could 
remember  neither  whether  testator  had  signed  the 
will  before  they  did,  nor  whether  he  had  acknowl- 
edged his  signature  to  them,  secondary  evidence 
of  testator's  signature  la  inadmissible  so  long  as 


the nonprodnctton  of  the  other  snbseribing  wit- 
ness is  not  accounted  for. — Elnell  v.  Universalis* 
General  Convention,  (Tex.)  18  S.  W.  6SS. 

19.  Where  there  is  nothing  in  the  evidence  to 
show  that  testator  had  willed  away  all  his  wife's 
property,  it  is  error  to  allow  an  hypothetical  ques- 
tion containing  an  assumption  to  that  effect. — 
Prather  v.  McClelland,  (Tex.)  13  S.  W.  543. 

20.  Under  Rev.  St  Tex.  art  1856,  which  pnv 
vides  that  a  certified  copy  of  the  record  of  testi- 
mony taken  in  the  county  court  in  probate  pro- 
ceedings may  be  read  in  evidence  in  the  same 
matter  in  any  other  court,  the  presence  of  witnesses 
in  the  court-room  on  an  appeal  of  a  probate  pro- 
ceeding to  the  district  court  does  not  render  In- 
competent the  introduction  of  the  record  of  their 
testimony  in  the  county  court;  nor  can  they  be 
introduced  as  witnesses  in  the  appellate  proceed- 
ing for  the  purposes  of  cross-examination. — Fra- 
ther V.  McCleUand,  (Tex.)  18  S.  W.  648. 

Record  of  foreign  will. 

21.  Rev.  St  Mo.  1879,  ii  .">3g2,399S,  providing  for 
the  filing  of  a  copy  of  ^i  will  under  which  one 
claims  property  In  the  state,  apply  to  a  will  pro- 
bated in  a  foreign  country  as  well  as  to  one  pro- 
bated in  another  state.— Gaven  v.  Allen,  (Mo.)  IS 
8.  W.  501. 

Construction  —  Description  of  devisees 

and  legatees. 

82.  A  bequest  to  the  "Board  of  Trustees  of  the 
General  Convention  of  the  Universalists  in  the 
United  States  of  America,  a  corporation,  •  •  • 
their  successors  and  assigns,  "is  not  invsilidated 
by  the  fact  that  the  corporation  had  changed  its 
name  to  the  "Universalist  General  Convention" 
liefore  the  execution  of  the  will.— Elnell  v.  Uni- 
versalist General  Convention,  (Tex.)  18  S.  W.  663. 

88.  A  bequest  of  a  tl,000  bond  to  a  designated 
church,  "the  Interest  to  be  applied  to  the  church 
annually,  or  as  fast  as  due, "  is  a  direct  bequest  to 
the  church,  and  not  to  the  executor,  as  trustee,  to 
hold  the  bond,  and  pay  over  the  interest— Rhodes 
V.  Rhodes,  (Tenn.)  18  8.  W.  590. 

Description  of  property. 

24.  The  title  to  an  Insurance  policy  on  the  life 
of  a  husband,  payable  to  his  wife,  "  her  executors, 
administrators,  or  assigns, "  does  not  pass  under  a 
bequest  by  her  to  him  of  all  her  personal  property 
ta  certain  houses,  and  her  interest  in  the  com- 
munity property  aioqnired  during  the  marriage- 
Evans  V.  Opperman,  (Tex.)  18  S.  W.  812. 

Nature  of  estate. 

26.  A  testator  devised  his  property  to  his  wife, 
providing,  however,  that  in  case  of  her  remarry- 
ing, it  should  be  divided  among  his  children.  She 
was  empowered  to  act'as  to  the  sale  of  his  prop- 
erty, "as  she  may  think  best  for  the  benefit  of  her- 
self and  my  children. "  Held,  that  the  will  gave 
her  power  to  convey  aoerfect  title  in  fee. — Gaven 
V.  Allen,  (Mo.)  13  8.  W^  501. 

86.  A  testator  devised  all  his  property  to  his 
wife  and  five  children,  to  be  equally  divided  among 
them,  and  directed  that  the  wife  should  be  guard- 
ian of  the  minor  children,  and  that  no  partition  of 
the  estate  should  be  made  until  the  youngest  child 
should  become  of  age,  and  that  the  wife  should 
still  retain  her  lawful  dower,  and  be  privileged  to 
will  to  whom  she  pleased  her  portion  of  the  real 
estate.  HeJd,  that  the  wife  took,  in  addition  to 
her  dower,  an  undivided  one-sixth  in  fee-simple, 
under  Rev.  8t  Mo.  i  4004,  which  provides  that  in 
all  devises  of  land  in  which  the  words  "heirs"  and 
"assigns  "are  omitted,  and  there  are  no  expressions 
whereby  it  shall  appear  that  such  devise  was  in- 
tended to  convey  a  life-estate  only,  and  no  further 
devise  is  made  to  take  effect  after  the  death  of  the 
devisee,  it  shall  be  understood  to  be  the  intention 
of  the  testator  to  devise  an  estate  in  fee-simple.— 
Cook  V.  Couch,  (Mo.)  13  S.  W.  80. 

87.  Where  a  testator  devised  all  his  property, 
real  and  personal,  to  his  wife,  to  be  adnunlstered 
by  her  for  the  support  of  herself  and  his  children, 
the  wife  takes  the  property  as  trustee  merely. — 
O'RUey  v.  McKleman,  (Kjr.)  18  8.  W.  860. 
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2S.  Testator  derrlsed  all  his  real  estate  to  his 
wife  for  life,  with  power  to  convey  one  undivided 
half  thereof  In  fee-simple  absolute.  The  will  then 
provided  that  the  other  undivided  one-half  should 
go  in  equal  parts  to  certain  devisees,  "to  have 
and  to  hold  in  said  parts  unto  them  as  tenants 
in  common,  to  them  and  their  heirs,  forever; 
but  the  said  devisees  are  not  to  take  possession 
of  their  said  puis  until  the  death  of  [the  wife] 
and  upon  her  death  [the  derisees]  shall  take  said 
parts  so  devised ;  '  *  *  and,  in  case  either  of 
them  shall  die  before  [the  wife,]  then  the  heirs  of 
such  person  so  dying  shall  take  his  or  her  portion 
so  devised. "  Held,  that  the  devisees  took  a  re- 
mainder in  fee  free  from  any  condition,  and,  in 
event  of  the  death  of  one  of  them  before  the  wife, 
his  heirs  took  his  portion  by  descent,  and  not  as 
purchasers.— Chew  v.  Keller,  (Mo.)  13  8.  W.  895. 

29.  A  testator  devised  land  to  several  persons, 
and  directed  that  the  land  should  not  be  sold  un- 
der any  pretext,  and  provided  that,  if  either  of  the 
deviseea  should  die  without  issue,  his  portion 
should  go  to  the  survivors.  One  of  the  devisees 
was  absent,  and  his  residence  unknown,  and  the 
will  provided  that,  if  he  should  never  return  to 
claim  his  portion,  it  should  go  to  the  other  devi- 
sees. The  alwent  devisee  died  subsequent  to  the 
death  of  the  testator,  and  his  portion  was  divided 
among  the  surviving  devisees.  Afterwards  an- 
other of  the  devisees  died,  and  one  of  his  heirs 
filed  a  bill  in  equity  against  his  other  heirs,  and 
had  the  share  of  the  absent  devisee  which  was  al- 
lotted to  her  (plaintifTs)  ancestor  sold  for  parti- 
tion. Held,  that  the  heirs  of  the  surviving  devi- 
sees took  a  fee-simple  title  to  the  land  devised  to 
the  one  who  was  absent,  and  the  decree  for  parti- 
tion was  binding  on  those  who  were  made  parties 
to  that  suit. — Beat's  Ex'r  v.  Vanhook's  Adm'r, 
(Ky.)  13  &  W.  119. 

Bights  of  devisees  and  legatees. 

30.  Sayles,  CivU  St  Tex.  arts.  1949-1952,  which 
provide  that  creditors  of  an  estate  administered 
under  a  will  without  the  probate  court,  by  execu- 
tors not  required  to  give  bond,  may  require  the 
legu.ees  to  give  bond,  on  which  suit  may  be  main- 
tained for  the  recovery  of  their  claims,  is  not  ex- 
clusive of  the  remedy  given  by  article  1817,  under 
which  a  legatee  becomes  personally  liable  for  tes- 
tator's debts  to  the  extent  of  debt-paying  assets 
received  from  the  estate. — Kauffman  t.  Wooters, 
(Tex.)  18  8.  W.  549. 

81.  Where  a  sole  legatee  avails  herself  of  a 
power  conferred  on  her  by  the  will  to  take  the  es- 
tate out  of  the  hands  of  the  executors,  and  makes  a 
voluntary  conveyance  of  a  part  of  it  to  her  son,  a 
creditor  of  the  testator  cannot  subject  the  portion 
in  the  son's  hands  to  the  payment  of  his  claim, 
where  the  legatee  retains  sufficient  of  the  estate  to 
meet  the  claims  of  all  creditors.  —  Kauffman  v. 
Wooters.  (Tex.)  18  a  W.  549. 

83.  In  an  action  on  a  claim  against  a  testator's 
estate,  evidence  that  his  legatee  transferred  prop- 
erty acquired  under  the  will  to  her  son,  and  an  ad- 
mission by  the  son  that  he  had  Indirectly  received 
property  from  testator's  estate.  Is  sufficient  to 
warrant  the  trial  judge  In  assuming  in  his  charge 
to  the  jury  that  the  son  had  received  part  of  testa- 
tor's estate. — Kauffman  y.  Wooters,  (Tex.)  18  S. 
W.  549. 

83.  Where  a  will  gives  to  the  wife  of  testator 
all  his  estate,  both  real  and  personal,  "during  her 
life, "  with  "full  and  ample  authority  to  dispose  of 
the  whole  of  it  as  she  pleases, "  but  makes  several 
devises  of  any  property  not  alienated  before  her 
death,  and  which  she  has  not  by  will  disposed  of, 
such  devises  will  take  effect  upon  any  property 
not  so  disposed  of  by  her.— McCullough's  Adm'r  v. 
Anderson,  (Ky.)  18  S.  W.  858. 

WITNESS. 

See,  also,  Deposition;  Evidence, 

Competency. 

1.  Under  Rev.  St.  Tex.  art  3248,  which  allows 
a  party  to  testify  when  called  by  the  opposite 
party,  a  defendant  who  has,  pending  the  suit,  con- 


veyed bis  Interest  in  the  property  In  controversy 
to  the  plaintiff  without  warranty,  is  a  competent 
witness  for  the  plaintiff.— Oury  t.  Saunders,  (Tex.) 
13  S.  W.  1080. 

2.  Gen.  St  Ky.  a.  29,  art  8,  relates  to  the 
crimes  of  "Perjury  and  False  Swearing."  Sec- 
tions 3  to  7,  Inclusive,  relate  to  specific  kinds  of  false 
swearing.  Section  8  provides  that  "if  any  person 
be  convicted  of  either  of  the  offenses  described  in 
the  five  preceding  sections  "he  shall  ever  aftor- 
wards  be  disqualified  from  being  a  witness  in  any 
case.  No  other  provisions  are  contained  In  the 
statutes  disqualifying  witnesses.  Held,  that  one 
convicted  of  manslaughter  Is  not  disqualified. — 
Commonwealth  v.  Minor,  (Ky.)  18  S.  W.  6. 

3.  Civil  Code  Ky.  |  Oois,  subd.  8,  providing  that 


procedure  iuuiiui.u,u>H<vtuuo,  uuv»  .iu..v»^  »<  w... 
causes.- Commonwealth  v.  Minor,  (Ky.)  IS  S.  W.  5. 

4.  A  defendant  who  has  been  convicted  of  a 
felony  is  not  incompetent  to  testify  as  a  witness  in 
his  own  behalf,  under  Code  Crim.  Froc.  Tex.  art 
730,  subd.  5,  which  declares  incompetent  as  wit- 
nesses all  persons  who  have  been  convicted  of  a 
felony,  unless  the  convict  has  been  pardoned,  as 
Laws  1889,  p. ,87,  declares  that  "any  defendant  in  a 
criminal  action  shall  be  entitled  to  testify  In  his 
own  behalf  therein. "  Following  Williams  v.  Stole, 
13  8.  W.  1108.— Shannon  v.  State,  (Tex.)  18  8.  W. 
509. 

Husband  and  wife. 

5.  Defendant  and  his  wife  were  charged  by 
separate  informations,  under  Pen.  Code  Tex.  art. 
495fi,  with  using  violent,  abusive  language  of 
and  concerning  J.  The  language  charged  in  the 
two  Informations  was  different,  and  there  was 
nothing  Identifying  the  transactions  as  the  same, 
except  the  date  of  the  offenses,  and  the  name  of 
the  injured  person.  Held  that,  though  charged 
with  the  same  stetutory  offense,  they  were  not 
charged  with  the  same  transaction,  and  it  was 
therefore  error  to  reject  defendant's  wife  as  an  in- 
competent witness  in  his  behalf. — Seeker  v.  Stete, 
(Tex.)  18  8.  W.  774. 

Transactions  with  decedents. 

6.  Civil  Code  Ky.  $  606,  relating  to  testimony 
of  transactions  with  decedents,  does  not  prevent 
the  contestents  of  a  will  from  testifying  as  to  the 
conduct,  conversation,  and  character  of  the  testa- 
tor.—Williams'  Ex'r  V.  Williams,  (Ky.)  18  S.  W. 
350. 

7.  Decedent,  being  Indebted,  conveyed  land  to 
a  trustee  by  deed  of  trust  to  pay  the  debts,  and  au- 
thorized him  to  borrow  money,  and  to  give  his 
notes  secured  by  mortgage  on  the  land.  Held,  In 
a  suit  to  foreclose  a  mortgage  given  by  the  trustee, 
that  plaintiff  Is  competent  to  testify  as  to  transac- 
tions Detween  him  and  the  trustee  in  regard  to  the 
execution  of  the  note  and  mortgage,  though  the 
grantor  in  the  deed  of  trust  is  dead.  The  statute 
regulating  the  admissibility  of  the  testimony  of 
interested  persons,  where  the  adverse  party  is 
dead,  does  not  apply.- Orr  v.  Rode,  (Mo.)  13  S.  W. 
1066. 

8.  Under  Const.  Ark.  art  7,  S  33,  providing 
that  in  actions  by  or  against  executors  or  admin- 
istrators neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with  or 
statement  of  the  deceased,  it  is  not  competent  in 
an  action  against  an  administrator  for  conversion, 
for  plaintiff  to  testify  to  the  fact  of  the  delivery  of 
the  property  converted  to  the  intestate. — NunnaUy 
▼.  Becker,  (Ark.)  13  8.  W.  79. 

Examination — Leading  questions. 

9.  In  an  action  for  Injuries  caused  by  plain- 
tiff's mules  becoming  frightened  on  defendant's 
bridge,  and  breaking  through  the  railing  of  the 
bridge,  a  question  to  plaintiflj  "Are  not  ordinary 
animals,  such  as  are  ordinarily  used  on  farms,  apt 
to  be  frightened  and  nervous  and  skittish  when 
driven  on  plank-roads  and  bridges!"  is  objection- 
able, as  leading.— Baldridge  &  Courtney  Bridge 
Co.  V.  Cartrett.  (Tex.;  18|tl^8^00gle 
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Examination — Befreahlng  memory. 

10.  Where  the  perjury  is  alleged  to  have  been 
committed  in  the  grand  jury  room.  It  Is  not  error 
to  permit  the  foreman,  on  the  trial,  to  read  the  in- 
dictment which  was  being  Investigated  when  the 
perjury  is  alleged  to  luire  been  committed,  in  order 
to  refresh  his  memory  as  to  the  statements  made 
by  defendant  on  the  Investigation,  when  the  wit- 
ness afterwards  testifies  from  memory.— Sislc  v. 
Btete,  (Tex.)  13  B.  W.  M7. 

Credibility. 

11.  On  trial  for  murder,  where  witnesses  for 
the  state  in  their  chief  examination  disclose  the 
fact  that  they  were  bawds  at  the  time  of  the  occur- 
rence to  which  they  are  testifying,  and  defendant 
on  cross-examination  elicits  and  emphasizes  the 
same  fact,  it  is  competent  for  the  commonwealth, 
In  support  of  their  credibility,  to  introduce  evi- 
dence that  the  women  have  since  abandoned  their 
evil  ways,  and  are  leading  respectable  live*.— Gar- 
ter T.  Commonwealth,  (Ky.)  IS  S.  W.  921. 

12.  It  was  not  error  to  ask  a  witness  whether 
be  had  not  been  in  the  penitentiary  two  or  tbree 
times.  W  hen  the  purpose  is  only  to  discredit  the 
witness,  It  is  not  necessai^  to  produce  the  record 
to  prove  a  previous  conviction. — State  y.  Miller, 
(Uo.)  18  B.  W.  832. 

18.  un  the  trial  ot  inaictmenl  tor  a  teionions  as- 
sault, where  defendant  is  a  witness  in  his  own  be- 
half, it  is  error  to  require  him,  upon  cross-exami- 
nation, to  answer  the  question,  "  Were  you  not 
convicted  of  a  felony  in  this  statel"— State  v. 
Brent,  (Mo.)  18  8.  W.  871. 

Impeachment. 

14.  On  trial  for  gaming,  a  state's  witness,  who 
alone  testifies  that  defendant  played  the  game, 
may  be  recalled  bv  defendant,  and  asked  questions 
for  the  purpose  of  laying  a  foundation  for  his  im- 
peachment.—Bennett  V.  State,  (Tex.)  18  S.  W.  1005. 

15.  By  recalling  a  state  witness  for  the  sole  pui> 
pose  of  laying  a  foundation  for  his  impeachment, 
defendant  does  not  make  him  bis  own  witness,  and 
is  not  thereby  deprived  of  the  right  of  impeach- 
ing him.— Bennett  v.  State,  (Tex.)  18  B.  W.  1005. 

16.  Impeaching  testimony  offered  for  the  pur- 
pose of  showing  the  animus  and  ill  will  of  the  wit- 
ness is  relevant  and  admissible. — Bennett  v.  State, 
(Tex.)  18  S.  W.  1005. 

17.  Evidence  which  merely  contradicts  what  a 
witness  has  testified  to  on  an  immaterial  point  is 
Inadmissible.— Butor  v.  Wood,  (Tex.)  13  8.  W.  321. 

1 8  Under  Code  Crim.  Froc.  Tex.  art.  755,  allow- 
ing any  party,  when  facts  stated  by  his  own  wit- 
ness are  injurious  to  his  cause,  to  attack  bis  testi- 
mony in  any  manner  except  by  proving  his  bad 
character,  the  state.  In  a  prosecution  for  murder, 
may,  where  a  witness  introduced  by  it  testifies 
that  he  heard  deceased  make  threats  against  de- 
fendant, prove  by  other  witnesses  that  he  made 
contradictory  stetements  as  to  such  threats. — Self 
T.  State,  (Tex.)  13  S.  W.  602. 

19.  To  contradict  a  witness,  the  state  read  in 
evidence  the  record  of  his  testimony  on  the  exam- 
ining trial  of  defendant.  It  was  not  objected  that 
the  Impeachment  was  upon  immaterial  and  collat- 
eral matter,  nor  was  the  identity  of  the  record  of 
the  evidence  duly  and  legally  taken  on  the  ex- 
amining trial  questioned.  Held,  thatthe  evidence 
was  properly  admitted.— Hudson  t.  State,  (Tex.) 
18  aw.  888. 

20.  Where  the  flagman  stationed  at  a  railroad 
crossing  where  an  accident  occurred,  testified  on 
cross-examination  that  he  saw  one  D.  there  on  the 
evening  in  question,  and  that  it  was  untrue  that 

Elaintlff,  in  the  presence  of  D.,  and  after  he  was 
urt,  asked  him  (the  flagman)  why  he  told  him  to 
cross,  and  that  he  did  not  flag  plaintiff  across, 
a  sufScient  predicate  of  time,  place,  and  person 
has  been  laid  to  Impeach  such  evidence  l>y  the  tes- 
timony of  D.— International  &  G.  N.  R.  Co.  v. 
Dyer,  (Tex.)  18  &  W.  877. 

21.  Though  plaintiff  has  not  pleaded  the  flag- 
man's intoxication  to  charge  the  company  with  his 
negligence,  be  may  cross-examine  bin!  as  to  wheth- 
er he  was  intoxicated,  and  as  to  his  position  when 
the  accident  occurred,  in  order  to  show  the  condi- 


tion of  his  mind,  and  the  facilities  he  had  for 
knowing  what  happened.— International  &  O.  If. 
R.  Co.  V.  Dyer,  (Tex.)  13  B.  W.  877. 

WBECKINa  TRAINS. 

Indictment. 

1.  An  indictment  following  the  language  ot 
Pen.  Code  Tex.  art.  678,  and  charging  that  defend- 
ant did  wUlfully  place  an  obstruction  upon  the 
track  of  a  railroad,  "whereby  the  lives  of  persons 
were  endangered,"  is  sufBcient,  without  specify- 
ing the  persons  whose  lives  were  endangered. — 
Barton  v.  State,  (Tex.)  18  S.  W.  788. 

Evidence. 

2.  Testimony  was  admitted  that  defendant 
placed  another  obstruction  on  the  track  about 
three-fourths  of  a  mile  from  the  one  charged  in 
the  indictment,  and  very  soon  after  the  flist  HeUi 
that,  though  they  were  separate  and  distinct  of- 
fenses, stfll,  having  been  contemporaneous,  tlia 
commission  of  the  second  was  admissible  to  shovr 
the  motive  or  intent  of  the  first,  and  also  as  a  part 
of  the  re*  OMt(«.— Barton  v.  State,  (Tex.)  18  S.  W. 
788. 

WKITS. 

Bee,  also,  Arrest;  Certiorari;  Execution;  Qnr- 
nlshment;  Hnbeas  Corjnu;  Injunction;  Pro- 
hibition, Writ  of;  Sequkgbration. 

Service,  see,  also.  Appearance,  2,  3. 

Non-resident  defendant,  publication,  see  Oantitl^ 
ment,  9. 

Service  of  process. 

1.  Where  all  the  parties  to  an  action  were 
summoned  to  answer  the  original  petition,  but  the 
record  falls  to  show  whether  some  of  them  were 
summoned  to  answer  an  amended  petition,  it  will 
be  presumed,  after  the  lapse  of  S.'i  or  40  years,  that 
all  the  parties  were  served  with  proper  process. — 
Best's  Ex'r  v.  Vanhook's  Adm'r,  (Ky.)  18  S.  W. 
119. 

3.  In  a  suit  by  the  vendee  to  recover  the  land 
conveyed  to  him,  which  is  in  possession  of  anoth- 
er, in  which  suit  plaintiff  asks  that,  In  case  judg- 
ment is  for  defendant,  he  may  have  judgment  over 
against  his  vendor  on  his  covenants  of  warranty, 
it  appearing  that  the  vendor  is  a  non-resident  and 
has  no  property  in  the  state,  the  court  does  not  ac- 
quire jurisdiction  of  him,  by  the  service  upon  him 
of  plaintiff's  petition  and  exhibits,  in  the  state  in 
which  he  resides,  by  the  sheriff  of  his  coanty.— . 
Masterson  v.  LitUe,  (Tex.)  18  B.  W.  154. 

Publication. 

8.  A  petition  alleging  defendant's  non-resi 
dence,  the  alHdavIt  to  which  only  states  that  peti- 
tioner "believes"  the  statements  contained  therein 
to  be  true,  does  not  warrant  the  issuing  of  a  warn- 
ing order  under  Mansf.  Dig.  Ark.  §  4990,  which 
provides  that  the  court  may  make  a  warning  order  4 
upon  the  requisite  facte  being  satisfactorily  shown 
by  aiBdavit  or  other  proof. — ^Waggoner  v.  Fogle- 
man,  (Ark.)  18  S.  W.  729. 

4.  An  order  published  on  such  an  affidavit  may 
be  avoided  on  appeaL— Wstggoner  v.  Fogleman, 
(Ark.)  18  S.  W.  729. 

Return — Effect. 

5.  An  affidavit,  on  a  motion  to  set  aside  s  de- 
fault on  the  ground  of  a  defect  on  the  face  of  the 
citation,  and  an  annexed  citeUon  showing  such  de- 
fect, and  alleged  to  be  the  citetion  which  was 
served,  are  insufficient  to  overthrow  the  return  ot 
the  sheriff  showing  that  no  such  defect  existed. — 
Wood  V.  City  of  Galveston,  (Tex.)  18  8.  W.  227. 

6.  In  an  action  against  a  sheriff  for  unlawful 
seizure,  an  instruction  that  the  sheriff's  return  is 
conclusive  is  harmless  error,  where  the  fact  of  the 
seizure  is  proved  independently  of  such  return. — 
Halcomb  v.  Stubblefleld,  (Tex.)  18  S.  W.  23L 

Wrong-fal  Attadunent. 

See  AUachment,  16-19. g  tized  by  VjOOg iC 
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